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TOPICAL INDEX.

[sues r101: mousse am To vowm: or consum- um]

[LIGHT FACE ncunss REFER '10 mass]

A.

ABANDONMENT, see Easements, 1, 967;

Highways. etc., 2, 177; Dismissal, ctc., 1,

837; Property, 2, 1279; Marine Insurance,

2, 792.

ABATEDIEN'I‘ AND REVIVAL, I, 1.

ABBREVIATIONS. see Contracts, 1, 627;

Pieadings, 2, 1178; Indictments, etc., 2,

307; Names. etc., 2, 988, and the like.

ADDUUI‘ION, 1, s.

ABETTING CRIME, see Criminal Law, 1, 829.

ABIDE THE EVENT. see Costs, 1, 808; Pay

ment into Court, 2, 1163; Stay of Pro

ceedings. 2, 1736; Stipulations, 2, 1740.

ABODE, see Domicile, 1, 954.

ABORTION, 1, 6.

ABSCONDING DEBTORS, see Attachment, 1,

239; Civil Arrest. 1, 526; Bankruptcy. 1,

:11; Limitation of Actions, 2, 746.

ABSTRACTS OF TITLE, 1, 7.

ABUSE OF PROCESS, see Process, 2, 1259.

ABUT’I‘ING OWNERS, see Highways and

Streets. 2, 177; Eminent Domain, 1, 1002;

Municipal Corporations, 2, 940.

ACCEPTANCE. Titles treating ot the ob

ject 01! an acceptance should be consulted.

See Contracts, 1, 627; Deeds, 1, 909, and

the like.

ACCESSION AND CONFUSION OF PROP

ERTY, 1, 7.

ACCESSORIES, see Criminal Law, 1, 829.

ACCIDENT—in equity, see Mistake and Ac

cident. 2, Mil—resulting in legal injury,

see Master and Servant, 2, 801; Negli

gence. 2, 996; Carriers, 1, 421; Damages,

1, 833; Insurance, 2, 479.

ACCOMMODATION PAPER, see Negotiable

Instruments, 2, 1013.

ACCOMPLICES, see Criminal Law, 1, 829;

Indictment and Prosecution, 2, 307; Evi

dence, 1, 1136 _

ACCORD AND SATISFACTION, 1, 8.

ACCOUNTING, ACTION FOR, 1, 13.

ACCOUNTS STATED AND OPEN ACCOUNTS,

1, 15.

ACCRETION. see Riparian OWners, 2, 1522.

ACCULIULATIONS, see Trusts, 2, 1924; Per

petuities. 2, 1173.

ACKNOWLEDGMENTS, 1, 17.

ACTIONS, 1, 20. See. also, Causes of Action,

etc., 1, 4962 Forms of Action. 2, 72; Plead

ing (jolndel‘ ot actions) 2, 1193.

Ac'r OF GOD. see Carriers, 1, 421; Contracts,

1’ 626; Insurance, 2, 479; Negligence, 2,

99‘.

ADDITIONAL ALLOWANCES. '56. Costs, 1,

808.

ADEZLJ'féL‘ION OF LEGACIES, see Wills, 2,

ADJOINING OWNERS, 1, 21. See, also, Fen

ces, 1, 1206.

ADJOURNMENTS, see Courts. 1, 824; Con

tinuance and Postponement, 1, 620.

ADMINISTRATION. see Estates of Dece

dents, 2, 1090; Trusts, 2, 1924.

ADMIRAL'I‘Y, 1, 22.

ADMISSIONS. see Indictment and Prosecu

tion. 2, 307; Evidence, 1, 1160; Pleading.

2, 1178; Trial, 2, 1907.

ADOPTION on cmunumv, 1, 20.

ADULTERATION, 1, 21.

ADULTERY, 1, 29.

ADVANCEMENTS, see Estates of Decedents,

1, 1129; Wills, 2, 2076; Trusts, 2, 1924.

ADVERSE POSSESSION, 1, so.

ADVEIétTISING CONTRACTS. see Contracts.

1, 26.

ADVICE OF COUNSEL, see Attorneys. etc.,

1, 261; Malicious Prosecution, 2, 767, and

other torts involving malice; Witnesses

(as to Privileged Nature or Communica

tions), 2, 2176.

AFFIDAVITS, 1, 42.

AFFIDAVITS 0F Mann‘s or 01.1111 on

DEFENSE, z, 43.

AFFIRMATIONS, see Witnesses, 2, 2163; .‘I'u

ry, 2, 633.

AGENCY, 1, 43.

AGISTMENT, see Animals, 1, 82: Liens. 2, 736.

AGREED CASE, see Submission of Contro

versy, 2, 1767; Appeal and Review, 1, 85;

Stipulations, 2, 1740.

AGRICULTURE, 1, 66.

AIDER BY VERDICT. ETC. see Indictment

and Prosecution, 2, 307; Pleading, 2, 1178.

ALIBI, see Criminal Law. 1, 827; indictment

and Prosecution, 2, 307.

ALIENS, 1, e7.

ammomr, 1, 10.

ALTERATION OF INSTRUMENTS, 1, 76.

AMBASSADOR! AND CONSULS, 1, 79.

AMBIGUITY, see those parts of titles like

Contracts, 1, 628; Statutes, 2, 1707; Willa,

2, 2076, which treat of interpretation.

AMENDMENTS, see Indictment and Prosecu

tion, 2, 807; Pleading. 2, 1178; Equity, 1,

1072, and procedure titles generally.

AMICUS CURIAE, 1, 79.

AMOTION, see Associations and Societies, 1,

232; Corporations, 1, 710.

[v]
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AMOUNT IN CONTROVERSY. see Appeal and

Review, 1, 85: Jurisdiction, 2, 604; Costs,

1. 808.

ANCIENT DOCUMENTS,

1136.

ANIMALS, I, 79.

ANNUITIES, I, 84.

ANOTHER SUIT PENDING. see Abatement

and Revival, 1, 1; Stay of Proceedings, 2,

1736; Jurisdiction, 2, 604.

ANSWERS, see Equity, 2 1077; Pleading, 2,

1178.

ANTENU‘PTIAL CONTRACTS AND SETTLE

MENTS, see Husband and Wife. 2, 246.

ANTI-TRUST LAWS, see Combinations and

Monopolies, 1, 535, 536.

APPEAL AND REVIEW, 1, 85.

APPEARANCE, 1, 201.

APPELLATE COURTS AND JURISDICTION,

see Appeal and Review, 1, 113; Jurisdic

tion. 2, 604.

APPLICATION OF PAYMENTS. see Payment

and Tender, 2, 1168.

APPOINTMENT. see Ofllcers and Public Em

ployes. 2, 1069; Estates of Decedents, 1,

1092; Trusts. 2, 1924, and the like; Pow

ers, 2, 1267.

APPORTIONMENT LAWS, see Elections. 1,

981; Officers, etc., 2, 1069; States, 2, 1703.

APPRENTICES. No new cases or discus

sions have been found within the period

covered.

ARBITRATION AND AWARD, 1, 205.

ARCHITECTS, see Building and Construc

tion Contracts, 1, 381.

ARGUMENT OF COUNSEL, 1, 209.

ARRAIGNMENT AND PLEAS, see Indict

ment and Prosecution, 2, 307.

ARREST AND ummso OVER, 1, 214.

ARREST OF JUDGMENT. see New Trial and

Arrest oi! Judgment, 2, 1037.

ARREST ON CIVIL PROCESS. see Civil Ar

rest. 1, 526. -

ARSON, 2, 217. See, also, Fires, 2, 1.

ASSAULT AND HA'I'I‘ERY, 1, 218.

ASSIGNMENTS, 1, 222.

ASSIGNMENTS FOR BENEFIT OF CRED

ITORS, 1, 227.

ASSIGNMENT 0F ERRORS, see Appeal and

Review, 1. 86; Indictment and Prosecu

tion. 2, 307.

ASSISTANCE, WRIT OF, 1, 232.

ASSOCIATIONS AND SOCIETIES, I, 233.

ASSUMPSIT, 1, 236.

ASSUMPTION OF OBLIGATIONS. see Nova.

tion, 2, 1061; Guaranty. 2, 144; Frauds,

Statute of, 2, 108, also Mortgages, 2, 905.

ASSUMPTION OF RISK, see Master and Serv

ant, 2, 801.

ASYLUMS, see Charitable and Correctional

Institutions, 1, 507.

ATTACHMENT, 1. 239. 8 d

see Criminal Law, 1, 82 . anATTlgc€drcstitles like Homicide, 2, 223; Rape,

2, 1453.

ATTORNEYS AND COUNSELORS, 1, 261.

ATTORNEYS FOR THE PUBLIC, see Attor

neys and Counselors, 1, 279.

AUCTIONS AND AUCTIONEEBS, 1, 283.

see Evidence, 1,

AUDITA QUERELA, see Judgments. 2, 681.

AU-Sg‘sRALIAN BALLOTS, see Elections, 1,

1.

AUTSIZEFOIS ACQUIT, see Criminal Law, 1,

B.

BAGGAGE, see Carriers, 1, 493; Inns. Res

taurants. etc., 2, 453.

BAIL IN CIVIL ACTIONS, 1, 283.

BAIL IN CRIMINAL PROCEEDINGS, I, 284.

BAILLIEN'I‘, 1, 288.

BANKING AND FINANCE, 1. 289.

BANKRUPTCY, 1, 311.

BASTARDS, 1, 339.

BENEFICIARIES. see Insurance. 2, 47.“;

Trusts, 2, 1924; Wills, 2, 2076; Fraternal.

etc.. Associations, 2, 79.

BENEFICIAL ASSOCIATIONS. see Fraternal

and Mutual Benefit Associations, 2 479,

also Associations, 1, 233; Corporations, 1,

710.

BETTERMENTS. see Ejectment, 1, 969.

BE'I'I‘ING AND GAMING, l, 340.

BIGAMY, l, 342.

BILL OF DISCOVERY, see Discovery and In

spection, 1, 930.

BILLS AND NOTES, see Negotiable Instru

ments, 2, 1013; Banking and Finance. 1,

289.

BILLS IN EQUITY. see Equity, 1, 1048: and

to the special relief prayed see such ti

tles as Judgments, 2, 581; Quieting Title,

2, 1366.

BILLS 0F LADING, see Carriers, 1, 426;

Sales, 2, 1527; Negotiable Instruments, 2,

1013.

BILLS OF SALE, see Sales, 2, 1527; Chattel

Mortgages, 1, 513; Fraudulent Convey

ances, 2, 116.

BLACKMAIL, 1, 343.

BLENDED PROPERTIES, see Accession and'

Confusion of Property. 1, 7; Conversion

as Tort, 1, 705; Conversion in Equity, 1,

707; Trusts. 2, 1924; Wills. 2, 2076.

BOARD OF HEALTH, see Health. 2, 173.

BOARDS, sec Officers and Public Empioyes.

2, 1069, also see various titles like Coun

ties, 1, 820; Municipal Corporations. 2.

940.

BODY EXECUTION. see Civil Arrest, 1, 526.

BONA FIDES, see Negotiable Instruments. 2,

1013; Notice and Record of Title. 2, 1053.

BONDS, 1, 343. See, also. Municipal Bonds.

2, 931; Counties, 1, 820; Municipal Corpo

rations. 2, 940; States. 2, 1703.

BOTTOMRY AND RESPONDENTIA. see Ship

ping and Water Traffic, 2, 1648.

BOUGHT AND SOLD NOTES, see Frauds.

Statute of, 2, 108; Brokers, 1, 360; Fac»

tors, 1, 1200. ‘

BOUNDARIES, 1, 346.

BOUNTIES, 1, 353.

BRANDS AND MARKS. see Animals, 1, 84;

Trade-Marks and Trade-Names, 2, 1881.

BREACH OF MARRIAGE PROMISE, 1, 353.

BREACH OF THE PEACE. see Disorderly

Conduct. 1, 945; Surety of the Peace, 2,

1776.
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BRIBERY, 1, 354.

nmmms, 1, 355.

enemas, 1, 360.

BUILDING AND

'I‘RAC'I‘S, 1, 374.

BUILDING AND LOAN ASSOCIATIONS, 1,

387.

BUILDINGS, 1, 404.

BURDEN OF PROOF. see Evidence, 1, 1138.

BURGLARY, 1, 411.

BURNT RECORDS, see Restoring Instru

ments and Records, 2, 1520.

BY-LAWS. see Associations and Societies, 1,

234; Corporations, 1, 764.

C.

C.\LENDARB, see Dockets, etc.. 1, 953.

(nuns, 1, 412.

CANCELLATION OF INSTRUMENTS, 1, 413.

CANVASS 0F VOTES, see Elections, 1, 988.

CAPITAL, see Corporations, 1, 744; Partner

ship, 2, 1108; Banking and Finance, 1.

289.

CARLISLE TABLES. see Damages. 1, 833'.

Death by Wrongful Act, 1, 865; Evidence.

1, 1130.

CARRIERS, 1, 411.

CARRYING WEAPONS, see Constitutionn‘

Law, 1., 611; Weapons, 2, 2071.

CAR TRUSTS, see Railroads, 2, 1382.

CASE, ACTION ON, 1, 495.

CASE. AGREED, see Appeal and Review, 1.

85: Subdivision 0! Controversy. 2, 1767.

CASE CERTIFIED. sce Appeal and Review.

1, 89.

CASE SETTLED, see Appeal and Review, 1.

134.

CASH, see Payment and Tender, 2, 1158.

CA'I‘CI-IING BARGAIN, see Assignments. 1.

222; Estates of Decedents. 1, 1090; Lite

Estates, Remainders and Reversions, 2.

741; Fraud and Undue Influence, 2, 104.

causes or ACTION AND nmrnxsms, 1.

496.

(-aun'rsmms, 1. 491.

(.1188th mm STATISTICS, 1, 499.

CERTIFICATE OF DOUBT, see Appeal and

Review, 1, 85.

CERTIFICATES 0F DEPOSIT, see Banking

and Finance. 1, 302; Negotiable Instru

ments, 2, 1013.

('ER'I‘IORAIU, 1, 499.

CHALLENGES. see Jury, 2, 633.

CHAMBERS AND VACATION. see Courts, 1,

824; Judges, 2, 577.

CIIAMPERTY AND MAINTENANCE, 1, 508.

CHANGE OF VENUE. see Venue, etc., 2, 2000.

“HARACTER EVIDENCE, see Indictment

and Prosecution, 2, 334; Witnesses, 2168.

1 IIAIII'I‘ABLE AND CORRECTIONAL IN

STITUTIONS, 1, 607.

CHARITABLE GIFTS, I, 510.

CHARTER PARTY. see Shipping and Water

Traflic. 2, 1648.

“HA'I'I‘EI. MORTGAGES. 1, 513.

. CONSTRUCTION . CON

CHATTELS. see titles treating of various

rights in personalty other than choses in

action. Distinction between chattels and

realty, see Property, 2, 1279.

CHEATS. see False Pretenses, 1, 1205; De

ceit, 1, 873; Fraud, etc., 2, 104. and the

like.

CHECKS. see Banking, etc., 1, 302; Negotia

ble Instruments, 2, 1013.

CHILDREN, see Parent and Child. 2. 1089;

Infants, 2, 392; Descent and Distribution,

1, 922; Wills, 2, 2076.

CHINESE, see Aliens, 1, 68, 69.

CITATIONS, see Process, 2, 1259; Estates of

Decedents, 1, 1090; Appeal and Review, 1,

85.

ornzens, 1, 520.

cwn. ARREST, 1, 526.

CIVIL DAMAGE ACTS, see Intoxicating Liq

uors, 2, 554.

CIVIL DEATH, see Convicts. 1, 708.

CIVIL RIGHTS, 1, 530.

CIVIL SERVICE, see Officers and Public Em

ployes, 2, 1069.

CLEARING HOUSES, see Banking and Fi—

nance, 1, 289.

i‘LEIlKS OF COURT, 1, 531.

"LOUD ON TITLE. see Covenants for Title.

1, 825; Quieting Title. 2, 1366; Vendors

and Purchasers, 2, 1976.

JLUBS, see Associations and Societies, 1, 883.

YODICILS, see Wills, 2, 2077.

COGNOVIT, see Confession of Judgment, 1,

558.

l'OLLEGES AND ACADEDIIES, I, 534.

COLLISION. see Shipping and Water Traiflc.

a, 1648.

COLOR OF TITLE, see Adverse Possession,

1, 86.

FOMBINA'I‘IONS AND MONOPOLI'ES, 1, 535.

COMMERCE, 1, 538.

COMMITMENTS. see Arrest and Binding

Over, 1, 214; Contempt, 1, 618; Indict

ment and Prosecution, 2, 307; Fines. 1,

1208.

(‘OMMON AND PUBLIC SCHOOLS, 1, 544.

COMMON LAW, 1, 548.

COMMUNITY PROPERTY, see Husband and

Wife, 2, 246.

COMPARATIVE NEGLIGENCE,

genes, 2, 996.

COMPLAINT FOR ARREST, see Arrest and

Binding Over, 1, 214.

COMPLAINTS IN PLEADING. see Pleading,

a, 1118.

COMPOSITION WITH CREDITOI'IS. 1, 658.

COMPOUNDING OFFENSES. No cases have

been tound during the period covered.

CONCEALED WEAPONS, see Weapons,

2071.

CONCEALMENT OF BIRTH OR DEATH, 1.

558.

CONDITIONAL SALES, see Chattel Mortga

ges, 1, 513; Fraudulent Conveyances, 2.

116; Sales, 2, 1527.

CONFESSION AND AVOIDANCE, see Plead

ing. 3, 1178.

CONFESSION OF JUDGMENT, 1. 558.

see Negli

0
n.
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CONFESSIONS, see Indictment and Prosecu

tion, 2, 307.

CONFISCATION, see Constitutional Law

(Due Process). 1, 591; Fish and Game

Law, 2, 6.

CONFLICT OF LAWS, 1, 559.

CONFUSION 0F GOODS, see Accession and

Confusion of Property, 1, 7.

CONNECTING CARRIERS, see Carriers, 1,

424; Railroads, 2, 1382.

CONSIDERATION, see Contracts, 1, 630.

CONSOLIDATION, (01' actions) see Trial, 2,

1907; (of corporations) see Corporations

1, 739.

CONSPIRACY, 1, 566.

CONSTABLES, see Sheriffs and Constables, 2,

1640.

CONSTITUTIONAL LAW, 1, 569.

CONSULS, see Ambassadors and Consuls, 1,

79.

CONTEMPT, 1, 611.

CONTINUANCE AND POSTI'ONEMENT, 1,

620.

CONTRACT LABOR LAW, see Aliens, 1, 67.

CONTRACTS, 1, 626.

CONTRACTS 0F AFFREIGHTMENT, see

Carriers, 1, 421; Shipping and Water

Traffic, 2, 1648.

CONTRACTS 0F HIRE, see Bailment, 1, 288.

CONTRIBUTION, 1, 704.

CONTRIBUTORY NEGLIGENCE, see Negli

gence, 2, 996.

CONVERSION AS TORT, 1, 705.

CONVERSION IN EQUITY, 1, 707.

CONVICTS, 1, 708.

COPYRIGHTS, 1, 708.

CORAM NOBIS AND CORAM VOBIS, see Ap

peal and Review, 1, 85. The various

statutory substitutes for the remedy by

writ Cor-am Nobis are usually considered

as part of the law of Judgments. See

Judgments, 2, 581.

cononnns, 1, 709.

CORPORATIONS, 1, 710.

CORPSES AND BURIAL, 1, 807.

CORPUS DELICTI, see Criminal Law, 1, 827;

Indictment and Prosecution, 2, 307.

CORROBORATIVE EVIDENCE, see Evi

dence, 1, 1136; Indictment and Prosecu

tion, 2, 307; Witnesses, 2, 2163; Trial (ex

clusion of cumulative evidence), 2, 1912;

Divorce, 1, 945: Seduction, 2, 1619; Rape,

2, 1453.

COSTS, 1, 808.

OOUNTERFEITING, l, 816.

COUNTIES, 1, 816.

COUNTS AND PARAGRAPHS. see Pleading,

2, 1178.

COUNTY COMMISSIONERS OR SUPERVIS

ORS, see Counties, 1, 816; Highways and

Streets, 2, 177; Towns; Townships, 2,

1877.

COUNTY SEAT, see Counties, l, 816.

COUPLING CARS. see Master and Servant

(injuries to servants). 3, 1411; Railroads

(statutory regulations), 2, 801.

COUPONS, see Bonds, 1, 343. and titles re

lating to public or private corporations

which customarily issue bonds (interest

coupons): Negotiable Instruments, 2,

1013; Carriers (coupon tickets), 1, 421.

COURT COMMISSIONERS, see Courts, 1, 824;

Judges, 2, 577.

COURTS, 1, 824.

COVENANT, ACTION OF. No cases have

come to the notice of the editor during

the time covered.

COVENANTS, see titles relating to instru

ments wherein covenants are embodied.

e. 3‘. Contracts. 1, 626; Deeds of Convey—

ance. 1, 908; Landlord and Tenant (leas

es), 2, 669; Vendors and Purchasers (land

contracts). 3, 1976; see Buildings (cove

nants restrictive), 1, 404.

COVENANTS FOR. TITLE, 1, 825.

COVERTURE, see Husband and Wife, 2, 246.

CREDIT INSURANCE, see Indemnity, 2, 298;

Insurance, 2, 479.

cannrrons' sun's, 1, 826.

CRIMINAL CONVERSATION, see Husband

and Wife (Civil liabilitY). 2. 283; Adul

tery (crime), 1, 29; Divorce (ground). 1,

945.

CRIMINAL LAW, 1, 827.

CROPS. see Agriculture, 1, 67; Emblements

and Natural Products, 1, 1000; Landlord

and Tenant (renting for crops). 3» 680.

683; Chattel Mortgages (mortgages on

crops), 1, 513.

CROSS BILLS AND COMPLAINTS. see Equi

ty, 1, 1048; Pleading, 2, 1178. -

CROSSINGS, see Highways and Streets, 2,

177; Railroads, 2, 1382.

CRUEL AND UNUSUAL PUNISHMENTS. see

Constitutional Law, 1, 599; Criminal Law,

1, 829.

CRUELTY, see Animals, 1, 84; Divorce, 1.

496; Infants, 2, 392; Parent and Child. 2.

1089.

CUMULATIVE EVIDENCE, see Trial (recep

tion and exclusion of evidence), 2, 1912:

New Trial, etc. (newly discovered cumu

lative evidence), 2, 1045.

CUMULATIVE PUNISHMENTS. see Criminal

Law, 1, 829.

CULIULATIVE VOTES. see Corporations, 1,

766. ‘

CURATIVE ACTS, see Statutes, 2, 1707.

CURTESY, 1, 830.

CUSTOMS AND USAGES, 1, 830.

CUSTOMS LAW, 1, 831.

D.

DAMAGES, 1, 833.

DAMNUM ABSQUE INJURIA. see Causes of

Action, 1, 496; Torts, 2, 1875; compare

Negllgence, 2, 996.

DAMS, see Navigable Waters, 2, 989: Ripa

rian Owners. 2, 1522; Waters and Water

Supply. 2, 2034.

DATE, see titles treating of. the various in

struments as to the necessity and effect

of a date: see Time, 2, 1871, as to compu

tation.

DAYS. see Holidays. 2, 209; Sunday, 2, 1772;

Time. 2, 1871.

DEAD BODIES. see Corpses and Burial, 1,

7.

DEAF HUTES. No cases have been found

during the period covered. Compare

Fraud and Undue Influence, 2, 104; In

competency, 2, 295; Negligence. 2, 996.
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DEATH AND SURVIVORSBII’, 1, 865.

DEATH BY WRONGFUL AUI‘, 1, 856.

DEBENTURES, see Corporations,

Railroads, 2, 1382.

DEBT, see titles descriptive of the various

instruments and agreements predicated

on debt or evidencing debt (Accounts

Stated. etc.. 1, 15; Contracts, 1, 626;

Bonds, 1, 343; Negotiable Instruments, 2,

1013; Chattel Mortgages, 1, 513; Mort

gages, 2, 905; Implied Contracts, 2, 285,

and the like), also titles relating to pro

ceedings for liquidation of affairs of

persons or corporations (Bankruptcy, 1,

311; Assignments for Benefit of Creditors.

1, 231, 232; Corporations, 1, 799; Estates

of Decedents. 1, 1101-1110; Partnership,

2, 1106, and the like), titles relating to

transfer or discharge .of debt (Assign

ments, 1, 222; Accord and Satisfaction. 1,

8; Novation, 2, 1061; Releases. 2, 1498,

and titles relating to specific kinds of

debt or security). also titles descriptive

of remedies for collection of debts (As

urnpsit, 1, 236; Creditors' Suit, 1, 826;

Forms of Action, 2, 72, and code reme

dies as applied in substantive titles al

ready enumerated) also titles relating to

corporations or associated persons, or to

classes of persons not sui juris (Asso

ciations. etc., 1, 233; Partnership, 2, 1106;

Corporations. 1, 799; Infants, 2, 392; Hus

band and Wife, 2, 246; Insane Persons, 2,

454; Guardianship, 2, 148; Trusts, 2, 1924,

and the like).

DEBT, ACI'ION OF. No cases have been

found during the period covered.

DEBTS 0F DECEDENTS, see Estates of De

cedents. 1, 1090.

DECEI'I‘, (Special article, Vol. 1, page 873 in

cluding both old and current cases).

DECLARATIONS, see Evidence, 1,

Pleadings, 2, 1178.

DECOY LETTERS. see Postal Laws, 2, 1253.

DEDICATION, 1, 903.

DEEDS 0F CONVEYANCE, 1, 908.

DEFAULTS, 1, 913.

DEFINITE PLEADING, see Pleading, 2, 1178',

Equity, 1, 1068.

DEL CREDERE AGENCY, see Agency, 1, 43;

Factors, 1, 1200.

DEMAND, see titles treating of particular

rights or remedies of which demand may

be an element. Compare Payment and

Tender, 2, 1158; Payment into Court. 2,

1163.

DEMURRAGE. see Carriers, 1, 421; Shipping

and Water Traflic, 2, 1648.

DEMURRERS, see Pleading, 2, 1178; Equity,

1, 1075.

DEMURRER TO EVIDENCE. see Directing

Verdict, etc., 1, 925.

DEPARTURE. see Pleading, 2, 1178.

DEPOSITIONS, 1, 917.

DEPOSITS, see Warehousing and Deposits, 2,

1163; Banking, etc., 1, 302; Payment into

Court. 2, 1163.

DEPUTY, see Ofl‘lcers and Public Empioyes,

3, 1069, also titles relating to particular

ofilces as Sheriffs. etc., 2, 1640.

DESCEN'I‘ AND DISTRIBUTION. 1, 922.

1, 710;

1136;

DETECTIVES, see Municipal Corporation:

(police organizations), 2, 947; Oflicers

and Public Employes, 2, 1069; Licenses

(private detectives), 2, 730, and as to

their credibility as witnesses, see Wit

nesses, 2, 2163; Indictment and Prosecu

tion, 2, 307; Evidence, 1, 1136; Divorce, 1,

945.

DETERMINATION OF CONFLICTING

gLfiIMS TO REALTY, see Quieting Title,

66.

DETINUE, 1, 924.

DEVIATION, see Carriers, 1, 421; Marine In

surance, 2, 792; Shipping and Water Traf

fic, 2, 1648.

DILATORY PLEAS, see Abatement and Re~

viva], 1, 1; Pleading, 2, 1178.

DIRECTING VERDICT A'ND DEMURRER

TO EVIDENCE, 1, 925.

DISCLAIMERS, see Causes of Action and De

fenses, 1, 496; Costs, 1, 808; Pleading. 2,

1178.

DISCONTINUANCE, see Dismissal and Non

suit, 1, 937.

DISCOVERY AND INSPECTION, 1, 930.

DISCRETION, see articles treating of pro

cedure or relief resting in discretion.

Review or control of discretion, see Ap

peal and Review. 1, 170; Mandamus, 2.

771; Prohibition. Writ of, 2, 1278; Certio

rarl, 1, 499.

DISFRANCHISEMENT, see Elections, 1, 981.

DISMISSAL AND NONSUIT, 1, 937.

DISORDERLY CONDUCT, 1, 945.

DISORDERLY HOUSES, 1, 945.

DISSOLUTION. see Corporations,

Partnership, 2, 1108.

DISTRESS, see Landlord and Tenant, 2, 568.

DISTRICT ATTORNEYS, see Attorneys and

Counselors, 1, 279.

DISTRICT OF COLUMBIA, see Territories

and Federal Possessions, 2, 1868.

DISTURBANCB OF PUBLIC ASSEMBLAGE,

1, 945.

DIVIDENDS, see Corporations, 1, 710; Bank

ruptcy, 1, 311; Assignments, etc., 1, 222;

Insolvency, 2, 459.

DIVISION OF OPINION, see Appeal and Re

view, 1, 85; Judgments, 2, 581; Stare De

cisis, z, 1698.

mvoncm, 1, 945.

DOCKE'I‘S, CALENDARS, AND TRIAL LIS'I‘S,

1, 953.

DOCUMENTS IN EVIDENCE, see Evidence,

1, 1153; Indictment and Prosecution, 2,

907.

DOMICILE, 1, 954.

nowsm, 1, 956.

DRAINS. see Sewers and Drains, 2, 1628: Wu

ters and Water Supply, 2, 2034; Public

Works, etc., 2, 1328.

DRUGS; DRUGGISTS, see Medicine and Sur

gery, 2, 887; Poisons, 2, 1252.

DRUNKENNESS, see Intoxicating Liquors, 2,

554; Habitual Drunkards. 2, 159; Incom

petency, 2, 295.

DUELING. No cases have been found during

the period covered.

DUE PROCESS, see Constitutional Law, 1,

59.. '

1, 735;
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DUPLICITY, see Pleading, 2, 1178.

DURESS, 1, 962.

DYING DECLARATIONS, see Homicide, 2,

223

E.

EASEMEN'I‘S, 1, 962.

ECCLESIASTICAL LAW, see Religious So

cieties, 2, 1502.

EIGHT HOUR LAWS. see Master and Serv

ant. 2, 801; Constitutional Law, 1, 569;

Public Works, etc.. 2, 1328; Officers and

Public Employee, 2, 1069.

EJECTMENT, 1, 969.

ELECTION OF REMEDIES AND RIGHTS, 1,

992.

ELECTIONS, 1, 981.

ELECTRICITY, 1, 996.

EMBEZZLEMENT, l, 993.

EMBLEMENTS AND NATURAL PRODUUI‘S,

1, 1000.

EMBRACERY. No cases have been found

during the period covered.

EMINENT DOMAIN, 1, 1002.

ENTRY, WRIT OF, see Ejectment. 1, 969.

EQUITABLE ASSIGNMENTS, see Assign

ments, 1, 224.

EQUITABLE ATTACHMENT,

ment, 1, 248.

EQUITABLE DEFENSES, see Equity, 1, 1048.

EQUITY, 1, 1048.

ERROR CORAM NOBIS, see Judgments. 2,

581.

ERROR. WRIT OF, see Appeal and Review,

1, 85.

ESCAPE, 1, 1089.

ESCHEAT, 1, 1089.

Escnows, 1, 1089.

ESTATES OF DECEDENTS, 1, 1080.

ESTATES TAIL, see Real Property, 2, 1462.

ESTOPPEL, 1, 1130.

EVIDENCE, 1, 1136.

EXAMINATION BEFORE _TRIAL, see Dis

covery and Inspection, 1, 930.

EXAMINATION 0F WITNESSES, 1, 1165.

EXCEPTIONS AND OBJECTIONS, see Sav

ing Questions for Review, 2, 1690; Equi

ty, 1, 1078. 1079; Masters in Chancery. 2,

867; Reference. 2, 1484; Trial, 2, 1907.

EXCEPTIONS, BILL OF, see Appeal and Re

view, 1, 129.

EXCHANGE OF PROPERTY, 1, 1175.

EXCILANGES AND BOARDS OF TRADE, 1,

1 6.

EXECUTIONS, 1, 1178.

rest, 1, 526.

EXECUTORS AND ADMINISTRATORS, see

Estates of Decedents. 1, 1090.

EXEMPLARY DAMAGES, see Damages, 1,

835.

sec 'Attach

See, also, Civil Ar

EXEMPTIONS, l, 1192.

steads, 2, 210.

EXHIBITIONS AND SHOWS, 1, 1196.

EXHIBITS. see Pleading, 2, 1178; Equity, 1,

1069; Trial (reception or evidence), 2,

1912; Appeal and Review (inclusion in

record), 1, 127.

EXPERIMENTS, see Evidence, 1, 1136.

See, also, Home

EXPER'I‘ EVIDENCE. see Evidence, 1, 1157.

EXPLOSIVES AND COMBUSTIBLES, 1, 1197.

EX POST FACTO LAWS, see Constitutional

Law, 1, 569; Criminal Law, 1, 827.

EXPRESS COMPANIES. see Carriers, 1, 421;

Railroads, 2, 1382; Corporations, 1, 710.

EITORTION, 1, 1198. See, also, Blackmail,

1, 343; Threats, 2, 1871.

EXTRADITION, 1, 1199.

F.

FACTORS, 1. 1200.

FACTORS‘ ACTS. see Factors.

Pledges, 2, 1243; Sales, 2, 1527.

FALSE IMPRISONMEN'I', l, 1201.

FALSE PERSONATION. No cases have been

found during the period covered.

FALSE PRETENSES AND CHEATS, 1, 1204.

FALSE REPRESENTATIONS, see Deceit. 1,

888; Fraud and Undue Influence. 2, 104;

Estoppel, 1, 1128; Sales (warranties), 2,

1543; Insurance (warranties), 2, 506, and

all contract titles.

FALSIFYING RECORDS,

1482.

FAMILY SETTLEMENTS, see Estates 0! De

cedents, 1, 1090.

FELLOW SERVANTS. see Master and Serv

ant, 2, 801.

FENCES, 1, 1206.

era, 1, 22.

FERRIES, 1, 1207.

FIDELITY INSURANCE, see Insurance. 2.

479.

1, 1200;

see Records. 2,

See. also. Adjoining Own—

FILINGS, see Pleading, 2, 1178: Notice and

Record 01' Title, 2, 1058. Records. and

titles treating of matters in respect 0!

which papers are or may be filed.

FINAL JUDGMENTS AND ORDERS, see Ap

peal and Review, 1, 85.

FINDING LOST GOODS, see Property, 2, 1279.

FINIz)OIgGS, see Verdicts and Findings, 2,

FINES, 1, 1208. '

FIRES, z, 1.

FISH AND GAME LAW, 2, 6.

FIXTURES, 2, 9.

FOLIOING PAPERS. see Motions and Orders,

2, 929; Pleading. 2, 1178.

FOOD, a, 10.

FORCIBLE ENTRY AND DETAINER, s, 11.

FORECLOSURE OF MORTGAGES 0N LAND,

2, 14.

FOREIGN CORPORATIONS, 2, 40.

FOREIGN JUDGMENTS, 2, 50.

FOREIGN LAWS, see Conflict of Laws, 1,

559; Evidence, 1, 1136.

FORESTRY AND TIMBER, 2, 52.

FORFEITURES. see Penalties and Forfeit

ures, 2, 1166.

nonemmr, 2, 57.

FORMER ADJUDICATION, 2, so.

FORMER CONVICTION OR ACQUITTAL, see

Criminal Law. 1, 827.

FORMS OF ACTION. 2, 72.

FORNICATION, 2, 74.
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FORTHCOMING AND DELIVERY BONDS.

lee Attachment. 1, 239; Executions, 1,

1178; Replevin, 2, 1514.

FORWARDERS, see Carriers, 1, 421.

FRANCHISES, 2, 74.

l-‘RATBRNAL AND MUTUAL BENEFIT AS

SOCIATIONS, 2, 79.

FR\UD AND UNDUE INFLUENCE, 2, 104.

I-‘RAUDS, STATUTE 0F, 2, 108.

PRAUDULENT CONVEYANCES, 2, 116.

FREEMASONS, see Associations and Socie

ties, 1, 233; Fraternal and Mutual Bene

Iit Associations. 2, 79.

FRIENDLY SUITS, see Pleading,

Appeal and Review, 1, 85. ,

FRIEND OF THE COURT, see Amicus Cu

riae, 1, 79.

I-‘I'NDS AND DEPOSITS IN COURT, see Pay

ment into Court. 2, 1163.

G.

(EAIIBLING CONTRACTS, 2, 129.

GAME AND GAME LAWS, see Fish and

Game Laws. 2, 6.

GAMING, see Betting and Gaming. 1, 840',

Gambling Contracts, 2, 129.

GAMING HOUSES, see Betting and Gaming.

1, 340; Disorderly Houses, 1, 945.

G.\RNI$HMENT, 2, 130.

GAS, Z 139.

GENERAL AVERAGE. see Shipping and Wa

ter Traflic. 2, 1648.

GENERAL ISSUE, see Pleading, 2, 1178.

GIFTS, z, 140.

(100]) “'ILL, 2, 142.

GOVERNOR. see States, 2, 1703; Officers and

Public Employes, 2, 1069.

GRAND JURY, 2, 142.

GROUND RENTS, see Landlord and Tenant,

2, 668.

GUARANTY, 2, 144.

Gl‘ARDlANS AD

FRIENDS, 2, 148.

GL’ARDIANSHIP. 2, 148.

H.

"AREAS CORPUS AND REPLEGIANDO, 2,

155.

HABITUAI. DRINKARDS. 2. 159.

HABI'I‘UAL OFFENDERS- No cases have

been found during the period covered.

HANDWRITING. PROOF OF, see Evidence,

1, 1136.

HARBOR MASTERS. see Shipping and Wa

ter Trniilc, 2, 1648.

MARBLEFB‘ AND PREJUIHCIAL ERROR, 2,

159.

IIAWKERS AND PEDDLERS, see Peddling,

2. 1165.

HEALTH, 2, 173.

HEARING. see Appeal and Review, 1, 155;

Equity, 1, 1082; Motions and Orders, 2,

929; Trial, 2, 1907.

HEARSAY. see Evidence. 1, 1148; Indictment

and Prosecution, 2, 334.

HEIRS. DEVISEES. NEXT OF KIN AND

LEGA'I‘EES. see Descent and Distribu

Ilon_ 1, 922: Estates of Decedents. 1. 1090;

Wills. 2. 2076.

2, 1178;

LITE" AND NEXT

HERD LAWS. see Animals, 1, 79.

HIGHWAYS AND STREETS, 2, 177.

noun-“rs, a, 209.

HOMESTEADS, 2, 210.

HOMICIDE, 2, 223.

HORSE RACING, see Betting and Gaming, 1,

341.

HORSES, see Animals,

ranty), 2, 1543.

HOSPITALS, see Charitable,

tions, 1, 510.

HOUSES 0F REFUGE AND REFORMATO

DIES. see Charitable, etc., Institutions,

1, 507.

HUSBAND AND WIFE, 2, 246.

I.

ICE, see Riparian Owners, 2, 1522; Waters

and Water Supply, 2, 2034.

ILLEGAL CONTRACTS, see Implied Con

tracts, 2, 291; Contracts, 1, 626.

IMMIGRATION, see Aliens, 1, 68', Domicile, l,

954.

IMPAIRING OBLIGATION OF CONTRACT.

see Constitutional Law, 1, 586.

IMPEACHMENT, see Officers, etc., 2, 1069;

Witnesses, 2. 2163; Examination of Wit

nesses, 1, 1165.

IMPLIED CONTRACTS, 2, 285.

IMPLIED TRUSTS, see Trusts. 2, 1924.

IMPLIED WARRANTIES, see Sales. 2, 1527.

IMPOUNDING. see Animals, 1, 82.

IMPRISONMENT FOR DEBT, see Civil Ar

rest, 1, 526; Constitutional Law, 1, 569.

IMPROVEMENTS, see Accession and Confu

sion of Property, 1, 7; Ejectment, 1, 980:

Implied Contracts, 2, 285; Landlord and

Tenant, 2, 668; Partition. 2, 1097; Public

Works and Improvements, 2, 1328; Tres

pass (to try title), 2, 1903.

INCEST, 2, 295.

INCOMPE'I‘ENCY, 2, 295.

INDECENCY, LE‘VDNESS AND OBSCEN

I'l‘Y, z, 297.

INDEMNITY, z, 298.

INDEPENDENT CONTRACTORS, 2, 303.

Inumus, a, 304.

INDIC'I‘MEN'I‘ 1mm Pnosacm'IoN, 2, 301.

INDORSING PAPERS. see Motions and 01'

ders. 2, 929; Pleading, 2, 1178.

INFAMOUS CRIMES, see Indictment and

Prosecution. 2, 307; Witnesses. 2, 2163.

INFANTS, 2, 392.

INFORMERS. see Penalties and Forl'eitures.

2, 1166.

INJUNCTION, 2, 397.

INNS. RESTAURANTS

HOUSES, a, 453.

INQUEST OF DAMAGES, see Trial, 2, 1907.

INQUEST OF DEATH, 2, 454.

INSANE ransom, z, 454.

INSOLVENCY, a, 459.

INSPECTION, see Discovery and Inspection,

1, 930.

INSPEC'I‘ION LAWS, 2, 460.

INSTRUCTIONS, 2, 461.

INSURANCE, 2. 479.

1, 79; Sales (war

etc., Institu

AND LODGING
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INTEREST, 2, 547.

INTERNAL REVENUE LAW, 2, 550.

INTERNATIONAL LAW, 2, 552.

INTERPRETATION. see titles treating ot the

various writings of which an interpreta

tion is sought, as Contracts, 1, 626.

INTERPRETERS, see Examination of Wit

nessesI 1, 1168.

INTERSTATE COMMERCE, see Commerce, 1.

538.

INTERVENTION, see Parties, 2, 1092.

INTOXICATING LIQUORS, 2, 554.

INTOXICATION, see Incompetency,

Intoxicating Liquors, 2, 554.

INVENTIONS, see Patents, 2, 1134.

INVESTMENTS, see Estates of Decedents, 1,

1090; Trusts, 2, 1924, also as to invest

ment institutions, see Banking and Fi—

nance, 1, 289.

IRRIGATION. see Waters and Water Supply.

2, 2034; Riparian Owners, 2, 1522.

ISLANDS, see Boundaries, 1, 346; Navigable

Waters. 2, 989; Waters and Water Sup

ply, 2, 2094; Riparian Owners, 2, 1522.

ISSUE, see Wills (interpretation). 2, 2076.

ISSUE863'13‘0 JURY, see Equity, 1, 1080; Jury.

2, .

J.

JEOFAILS, see Harmless and Prejudiciai Er

ror. 2, 159; Pleading, 2, 1178, and like

titles.

JEOPARDY, see Criminal Law, 1. 827; In

dictment and Prosecution, 2, 307.

JETTISON, see Marine Insurance, 2,

Shipping, etc., 2, 1648.

JOINDER OF CAUSES, see Pleading, 2, 1178.

JOINT ADVENTURES, 2, 576.

JOINT EXECUTORS AND TRUSTEES, see

Estates of Decedents, 1, 1090; Trusts, 2,

1924.

JOINT LIABILITIES OR AGREEMENTS, see

Contracts, 1, 626, and like titles; Torts, 2,

1875.

JOINT STOCK COMPANIES, 2, 576.

JOINT TENANCY, see Tenants in Common

and Joint Tenants, 2, 1862.

JUDGES, 2, 517.

JUDGMENT NOTES, see Confession of Judg

ment, 1, 558.

JUDGMENTS, 2, 581.

JUDICIAL NOTICE. see Evidence,

Pleading, 2, 1178.

JUDICIAL SALES, 2, 601.

JURISDICTION, 2, 604.

JURY, 2, 633.

JUSTICES OF THE PEACE, 2, 651.

K.

KIDNAPPING, 2, 668. '

L.

LABOR UNIONS, see Trade Unions, 2, 1888;

Associations and Societies. 1, 233; Con

spiracy (boycotting), 1, 566; Injunctions,

2, 397.

LACHES, see Equity, 1, 1063.

LAKES AND PONDS. see Navigable Waters,

2, 989; Waters and Water Supply, 2. 2034.

2, 295;

792;

1, 1137:

LANDLORD AND TENAN‘I‘, ‘ 868-.

LAND PATENTS, see Public Lands, 2', 1295.

LARCENY, 2, 696.

LASCIVIOUSNESS, see Indecency, Lewdnoss.

and Obscenity, 2, 297.

LATERAL RAILROADS, see Eminent Do—

main, 1, 1002; Railroads, 2, 1382.

LATERAL SUPPORT, see Adjoining Owners,

1, 21

LAW OF THE ROAD, see Highways

Streets, 2, 177.

LEASES. see Landlord and Tenant, 2,

Bailment (hiring of chattels), 1,

Sales (conditional sale and lease).

LEGACIES AND DEVISES, see Estates of

Decedents, 1. 1103; Wills, 2, 2076.

LEGAL CONCLUSIONS. see Pleading, 2, 1178.

LEGATEES. see Estates of Decedents. 1,

1103; Wills, 2, 2076.

LETTERS, see Postal Law, 2, 1253; Evidencc

(letters as evidence), 1, 1158; Contracts

(letters as offer and acceptance), 1, 626.

LETTERS 0F CREDIT, see Banking and

Finance, 1, 289; Negotiable Instruments.

2, 1013.

LEVEES, see Waters and Water Supply. 2.

2034; Navigable Waters. 2, 989.

LEWDNESS. see Indecency, Lewdness. and

Obscenity, 2, 297.

LIBEL AND SLANDER, 2, 705.

LICENSES, 2, 730.

LICENSES TO ENTER 0! LAND, 2, 784.

LIENS, 2, 736.

LIFE ESTATES, REVERSIONS AND BE

MAINDDRS, 2, 741.

LIFE INSURANCE, see Fraternal and Mu

tual Benefit Ass'ns, 2, 79; Insurance, 2..

and

6682

288',

479.

LIGHT AND AIR, see Adjoining Owners, 1.

21; Easements. l, 962; Injunctions, 2,.

397: Nuisance, 2. 1062.

LIMITATION OF ACTIONS, 2, 748.

LIMITED PARTNERSHIP, see Partnership,.

2, 1106; Joint Stock Companies, 2, 576.

LIQUIDATED DAMAGES, see Damages,

834; Penalties and Forfeitures, 2, 1166.

L18 PENDENS, 2, 762.

LITERARY PROPERTY. see Property,

1279; Copyrights, l, 708.

LIVERY STABLE KEEPERS, see Animals, 1.

79; Ballment. 1. 288; compare Health. 2,

173; Licenses. 2, 730; Nuisance, 2, 1062.

LIVE STOCK INSURANCE, ee Insurance, 2,

1"

2,

LLOYD’S, see Insurance, 2, 479.

LOAN AND TRUST COMPANIES, see Bank~

ing and Finance, 1, 302: Corporations, 1,.

710.

LOANS. see Bailment, 1, 288; Banking and

Finance, 1, 308; Implied Contracts, 2, 285:

Mortgages, 2, 905; Usury, 2, 1966.

LOCAL IMPROVEMENTS AND ASSESS

MENTS, see Public Works and Improve—

ments. 2, 1328.

LOCAL OPTION. see Intoxicating Liquors, 2,

554.

LOGS AND LOGGING, see Forestry and Tim

her, 2, 52.

LOST INSTRUMENTS. see Restoring Instru

ments and Reoord's, 2. 1520.
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LOST PROPERTY. see Property, 2, 1279.

LOT'I‘ERIES, a, 764.

M.

MAIMING; MAYHEM, 2, 765.

MALICE. see Criminal Law, 1, 827: Homi

cide. 2, 223; Torts, 2, 1875.

MALICIOUS ABUSE OF PROCESS, see Pro

cess. 2. 1259.

numerous MISCHIEF, z, 766.

usucrous PROSECUTION, 2, 767.

MANDAMUS, z, 771.

MANDATE, see Bailments, 1, 288; Appeal and

Review, 1, 85.

IARINE INSURANCE, 2, 792.

MARITIME LIENS, see Shipping and Water

Traffic, 2, 1648.

MARKETS, see Municipal Corporations, 2,

940.

MARRIAGE, 2 794.

MARRIAGE SETTLEMENTS.

and "Wife, 2, 24s.

IARSHALING ASSETS AND SECURITIES, 2,

798.

MARSHALING ESTATE, see Estates of De

cedents, 1, 1090.

IAR'I‘IAL LAW, 2, 800.

MASTER AND SERVANT, 2, 801.

IAS'I‘ERS IN CHANCERY, 2, 867.

MASTERS OF VESSELS, see Shipping end

Water Traflic. 2, 1648.

IIECHANICS’ LIENS, 2, 869.

IEDICINE AND SURGERY, 2, 887.

IERCANTILE AGENCIES, 2, 890.

MERGER IN JUDGMENT, see Former Adju

dication. 2, 60.

MERGER OF CONTRACTS. see Contracts. 1,

626.

MERGER OF ESTATES, see Real Property.

2, 1452.

MILITARY AND NAVAL LA‘V, 2, 890.

MILITIA. see Military and Naval Law, 2, 890.

MILLS AND DAMS. see Waters and Water

Supply. 2, 2034.

MINES AND MINERALS, 2, 893.

MINISTERS OF STATE. see Ambassadors

and Consuls, 1, 79.

MINUTES. see Judgments. 2, 581.

MISJOINDER. see Parties. 2, 1092; Pleading,

2, 1178; Equity, 1, 1048.

MISTAKE AND ACCIDENT, 2, 903.

MONEY COUNTS, see Assumpslt, 1, 236.

MONEY LENT, see Implied Contracts, 2, 285;

Assumpsit, 1, 236.

MONEY PAID. see Implied Contracts, 2, 285;

Aesumpsit. 1, 236.

MONEY RECEIVED, see Implied Contracts,

2, 285; Assumpsit. 1, 236.

XONOPOLIES. see Combinations and Monop

oliea, l, 535.

MORTALITY TABLES, see Damages, 1, 833;

Evidence, 1, 1136.

MORTGAGES, :, 905.

IOTIONS AND ORDERS, 2, 929.

MULTIFARIOUSNESS, see Equity. 1, 1048.

IULTIPLICITY, see Equity, 1, 1048.

see Husband

MUNICIPAL AIDS AND BELIEFS, see Mu

nicipal Bonds. 2, 931; Municipal Corpora

tions. 2, 940; Railroads, 2, 1382.

MUNICIPAL BONDS, 2, 931.

MUNICIPAL CORPORATIONS, 2, 940.

MUNICIPAL COURTS, see Courts. 1, 824;

Judgments. 2, 581; Jurisdiction, 2, 604.

MURDER, see Homicide, 2, 223.

MUTUAL ACCOUNTS, see Accounting, Ac

tisons tor, 1, 13; Accounts Stated, etc., 1,

1 .

MUTUAL INSURANCE. see Fraternal and

Mutual Benefit Ass’ns, 2, 79; Insurance, 2,

479.

N.

NAMES, SIGNATURES, AND SEALS, 2, 988.

NATIONAL BANKS, see Banking and Fi

nance, 1, 289.

NATURAL GAS. see Gas. 2, 189; Mines and

Minerals. 2, 893.

NATURALIZATION, see Aliens, 1, 67.

NAVIGABLE “’ATERS, 2, 989. .

NE EXEA'I‘, 2, 996.

NEGLIGENCE, 2, 996.

NEGOTIABLE INSTRUMENTS, 2, 1013.

NEUTRALITY. see War, 2, 2025.

NEW PROMISE, see Limitation of Actions, 2,

746; Bankruptcy, 1, 311.

NEWSPAPERS, 2, 1037.

NEW TRIAL AND ARREST OF JUDGMENT,

2, 1037.

NEXT FRIENDS, see Guardians ad Litem

and Next Friends, 2, 148.

NEXT OF KIN, see Estates of Decedents, 1,

1090; Wills. 2, 2076.

NON-NEGOTIABLE PAPER, 2, 1052.

NOTARIES AND COMMISSIONERS

DEEDS, z, 1052.

NOTES OF ISSUE, see Dockets, Calendars

and Trial Lists, 1, 953.

NOTICEv see Notice and Record of Title, 2,

1053. and like titles treating of the sub

ject-matte‘r in respect to which notice is

imputed.

NOTICE AND RECORD OF TITL, 2, 1053.

NOTICES. see titles treating of the subject

matter whereoi.’ notices are required.

Compare Process, 2, 1259.

NOVA'I‘ION, 2, 1061.

NUISANCE, 2, 1062.

0F

0.

OATH-'1. No cases have been found during

the period covered.

OBSCENITY. see Indecency, Lewdness, and

Obscenity, 2, 297.

OBSTRUCTING JUSTICE, 2, 1068.

OCCUPATION TAXES, see Licenses, 2, 730;

Taxes, 2, 1786.

OFFER AND ACCEPTANCE. see Contracts,

1, 626.

OFFER OF JUDGMENT, see Confession of

Judgment, 1, 568; Judgments, 2, 581.

OFFICERS AND PUBLIC EMPLOYES, 2,

1069.

OFFICERS OF CORPORATIONS. see Corpo

rations, 1, 710.
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1069;

'OFFICIAL BONDS. see Bonds. 1, 343:

demnity, 2, 298; Officers, etc., 2,

Suretyship, 2, 1776.

OPENING AND CLOSING, see Argument of

Counsel, 1, 209.

OPENING JUDGMENTS, see Judgments,

581.

OPINIONS OF COURT, see Appeal and Re‘

view, 1, 191; Former Adjudication, 2, 60;

Stare Decisis, 2, 1698.

OPTIONS, see Contracts, 1, 626; Gambling

Contracts, 2, 129; Vendors and Purchas

ers, 2, 1976.

ORDER OF PROOF, see Trial, 2, 1907. Com

pare Examination of Witnesses. 1, 1165.

~ORDERS FOR PAYMENT, see Non-Negotia

ble Paper, 2, 1052.

ORDERS OF COURT, sec Motions and Dr

ders, 2, 929; Former Adjudication, 2, 60.

ORDINANCES, see Municipal Corporations.

2, 940; Constitutional Law, 1, 569.

OYSTERS AND CLAMS. see Fish and Game

Laws, 2, 62.

P.

PARDONS AND PAROLES, 2, 1088.

PARENT AND CHILD, 2, 1089.

PARKS, see Municipal Corporations, 2, 940;

Dedication. 1, 903.

‘I’ARLIAMENTARY LAW, 2, 1091.

PAROL EVIDENCE, see Evidence, 1, 1136.

‘I’ARTIES, 2, 1092.

PARTITION, 2, 1097.

PARTNERSHIP, 2, 1106.

PARTY WALLS, 2, 1134.

PASSENGERS. see Carriers, 1, 421.

~PATENTS, 2, 1134.

‘PAUPERS, 2, 1156.

'PA‘VNBROKERS, 2, 1157.

'PAYMENT AND TENDER, 2, 1158.

PAYMENT INTO COURT, 2, 1163.

PEDDLING, 2, 1165.

PEDIGREE, see Evidence, 1, 1136.

PENALTIES AND FORFEI'I‘URES, 2, 1166.

PENSIONS, 2, 1170.

PERFORMANCE, see Contracts, 1, 626; and

other contract titles.

‘PERJURY, 2, 1171. I

PERPETUATION OF TESTIMONY. see Dep

ositions, 1, 917.

PERPETUITIES, 2, 11.73.

PERSONAL INJURIES, see Highways and

Streets, 2, 177; Master and Servant. 2;

801; Negligence, 2, 996; Municipal Corpo

rations. 2, 940; Damages, 1, 833; Carriers,

1, 421; Railroads, 2, 1382; Street Rail

roads, 2, 1742, and other like titles.

PERSONAL PROPERTY, see Property, 2,

1279, and the titles dealing with transac

tions concerning pcrsonalty, e. g. Bail

ment, 1, 288; Sales, 2, 1527. \

PETITIONS, see Equity. 1, 1048; Motions and

Orders, 2, 929; Pleading, 2, 1178.

PEWS, see Religious Societies, 2, 1502; Real

Property, 2, 1462.

PHOTOGRAPHS, see Evidence, 1, 1136.

[PHYSICIANS AND SURGEONS, see Medicine

and Surgery, 2, 887.

.

PILOTS. see Shipping and Water Traffic, 2,

1648.

PIPE LINES AND SUB‘VAYS, 2, 1178.

PIRACY, see Shipping and Water Traffic, 2,

1648.

PLACE OF TRIAL, see Venue and Place 0!

Trial. 2, 2000.

PLANK ROADS, see Toll Roads and Bridges.

2, 1872.

PLEADING, 2, 1178.

PLEAS, see Equity, 1, 1048; Pleading, 2, 1178.

PLEDGE, 2, 124a.

POINTING FIREARMS, see Homicide, 2, 223;

“'eapons, 2, 2071.

I’OISONS, 2, 1252.

POLICE POWER, see Constitutional Law, 1.

569; Municipal Corporations, 2, 940.

POOR LAWS, see Paupers, 2, 1156.

POOR LITIGANTS, see Costs (in Korma pau—

peris), 1, 808.

POSSE COMITATUS, see Arrest and Binding

Over, 1, 214.

POSSESSION. WRIT OF, see Ejectment, 1,

969; Trespass (to try title), 2, 1003.

POSSESSORY \VARRANT, 2, 1253.

POSTAL LAW, 2, 1253.

POSTPONEMENT. see Continuance and Post

ponement. l, 620.

PO‘VERS, 2, 1257.

PRAECIPE, see Process, 2, 1269; Witnesses

(subpoena). 2, 2163.

PRAYERS, see Equity, 1, 1048; Pleading, 2,

1178.

PRECATORY TRUSTS, see Trusts. 2, 1924;

Wills. 2, 2076; Charitable Gifts, 1, 510.

PRELIMINARY EXAMINATION, see Arrest

and Binding Over, 1, 214.

PRELIMINARY SUITS, see Causes of Action

and Defenses, 1, 496; Dismissal and Non

suit. 1, 936; Pleading, 2, 1178.

PRESCRIPTION, see Adverse Possession. 1,

30; Easements, l, 962; Limitation of Ac

tions, 2, 746.

PRESUMPTIONS, see Evidence (civil). 1,

1136; ndictment and Prosecution (crim

inal). 3, 307.

PRINCIPAL AND AGENT. see Agency, 1, 43.

PRINCIPAL AND SURETY, see Suretyship,

2, 1776.

PRIORITIES BETWEEN CREDITORS, see

Liens, 2, 736; and titles there referred to.

PRISONS AND JAILS, see Charitable and

Correctional Institutions, 1, 507; Sheriffs

and Constables, 2, 1640.

PRIVATE INTERNATIONAL LAW, see Con

flict 0! Laws, 1, 559,

PRIVATE SCHOOLS, see Colleges and Acad

emies, 1, 534.

PRIVATE WAYS, see Easements, 1, 962.

PRIVILEGE, see Libel and Slander, 2, 705;

Arrest and Binding Over, 1, 214; Civil

Arrest, 1, 526; Witnesses, 2, 2163.

PRIVILEGED COMMUNICATIONS, see Libel

and Slander, 2, 705; Witnesses, 2, 2163.

PRIZE, see War, 2, 2025.

PRIZE FIGHTING, 2, 1258.

PROBATE, see Wills, 2, 2076.
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PROCESS, 2, 1250.

PRODUCTION OF DOCUMENTS. see Discov

ery and Inspection, 1, 930; Evidence, 1.

1136.

PROFERT. see Pleading. 2, 1178.

PIOI‘AM'I‘Y AND BLASPHEMY. No cases

have been found during the period cov

ered. Compare Indecency, Lewdness and

Obscenity, 2, 297.

PROHIBITION, WRIT OF, 2, 1278.

PROPERTY, 2, 1279.

PROSECUTING ATTORNEYS, see Attorneys

and Counselors, 1, 261.

PROSTITUTION. see Disorderly Conduct, 1,

045; Disorderly Houses, 1, 945; Fornica

tion, 2, 74; IndecencyI Lewdness, and Ob

scenity, 2, 297.

PUBLICATION, see NeWspapers. 2, 1037;

Process. 2, 1259; Libel and Slander, 2.

706.

PUBLIC CON'I'RAUI‘S, 2, 1280.

PUBLIC LANDS, 2, 1295.

I'I'BIJC WORKS AND IMPROVEMENTS, 2,

1328.

PUIS DARREIN CONTINUANCE, see Plead

ing. 2, 1178.

PURCHASE MONEY MORTGAGES. see Mort

2n Res, 2, 905; Vendors and Purchasers, 2,

197:.

Q.

QUESTION! OF LAW AND FACT, 2, 1361.

QUIE'I‘ING TITLE, 2, 1386.

QUO WARRANTO, 3, 1377.

R.

No cases have been found during

Compare Betting

RACING.

the period covered.

and Gaming. 1, 340.

ismnosns, z, 1332.

RAPE, 2, 1453.

RATIF‘ICATION. see Agency, 1, 43.

REAL ACTIONS, see Ejectment, 1, 969; For

cible Entry and Unlawful Detainer, 2,

11; Venue and Place of Trial, 2, 2000.

REAL COVENANTS, see Covenants for Title.

1, 825; Buildings, 1, 404;-Easements. 1,

952.

REAL PROPERTY, 2, 1462.

REASONABLE DOUBT, see Indictment and

Prosecution, 2, 307.

RECEIPTORS. see Attachment, 1, 239; Exe

cutions, 1, 1178.

RECEIVERS, 2, 1465.

RECEIVING STOLEN GOODS, 2, 1480.

RECITALS. see Estoppel, 1, 1130: Municipal

Bonds. 2, 931; Statutes. 2, 1707.

RECOGNIZANCES. No cases have been

found during the period covered. See

Bail Civil, 1, 283; Ball Criminal, 1, 284.

RECORDARI. see Justices of the Peace, 2,

651.

neconvnvo DEEDS AND MORTGAGES. see

Notice and Record of Title, 2, 1053.

nscoans, 2, 1482.

REDEMPTION, see Executions (sales), 1,

1185; Foreclosure of Mortgages on Land,

2. 14: Judicial Sales, 2, 601; Mnrtgnges,

2, 905.

RED-EXCHANGE, see Negotiable Instruments,

2, 1013; Banking, etc., 1, 289.

REFERENCE, 2, 1484.

REFORMA'I‘ION OF INSTRUMENTS, 2, 1492..

REFORMATORIES, see Charitable and Cor

rectional Institutions. 1, 507.

REGISTERS 0F DEEDS, see Connties, 1,.

816; Notice and Record of Title, 2, 1053;

Ofilcers. etc., 2, 1069.

REHEARING, see Appeal and Review. 1, 85;

Equity, 1, 1048; New Trial, etc., 2, 1037.

REJOINDERS, see Pleading. 2, 1178.

RELEASES, 2, 1498.

RELIEF FUNDS AND ASSOCIATIONS. see

Fraternal, etc., Associations, 2, 79; Mas

ter and Servant. 2, 801; Railroads. 2, 1382.

RELIGIOUS SOCIETIES, 2, 1502.

REMAINDERS. see Lite Estates, etc., 2, 741;.

Perpetuities, 2, 1173; Wills. 2, 2076.

REMEDY AT LAW, see Equity, 1, 1048.

REMITTITUR. see Appeal and Review, 1, 85;

Judgments. 2, 581; New Trial, 2, 1037:

Verdicts and Findings, 2, 2009.

REMOVAL OF CAUSES, 2, 1506.

RENDI’I‘ION OF JUDGMENT. see Judgments,.

2, 581; Justices of the Peace, 2, 651.

REPLEADER, see Pleading, 2. 1178.

REPLEGIANDO, see Habeas Corpus, etc., 2,

REPLEVIN, 2, 1514.

REPLICATION, see Pleading, 2, 1178.

REPORTED QUESTIONS, see Appeal and‘.

Review, 1, 85.

REPORTS. see Records, 2, 1482.

REPRESENTATIONS, see Deceit, 1, 873; Es

toppel, 1, 1130; Sales (warrantY). 3, 1543.

RESCISSION, see Contracts, 1, 626; Sales. 2..

1527; Vendors and Purchasers, 2, 1976;

Cancellation of Instruments, 1, 413; Ref

ormation 0! Instruments, 2, 1492.

RESCUE. see Escape, 1, 1089.

RES GESTAE, see Evidence (civil). 1, 1149;.

Indictment and Prosecution (criminal),

2, 338. Compare titles relating to that

whereof the res gestae is offered.

RESPONDENTIA, see Shipping. etc., 2, 1648.

RESTITUTION. see Forcible Entry, etc., 2,.

11; Replevin, 2, 1514.

mus'romno INSTRUMENTS AND REC

onns, s, 1520.

RETRAXIT, see Dismissal,

Pleading, 2, 1178.

RETURNS. see Process, 2, 1259, and compare

titles treating oi' mesne and final pro

cess. e. g.. Attachment. 1, 239: Execu

tions, 1, 1178. See. also. Elections (elec

tion. canvass and return), 1, 988.

REVENUE LAWS, see Taxes. 2, 1786: In

ternal Revenue Law, 2, 550; Licenses. 2.

730. .

REVERSIONS. sce Lite Estates. etc., 2, 741:

Wills. 2, 2076.

REVIEW. see Appeal and Review, 1, 1; Cer

tiorari (“writ of review"), 1, 506; Equity

(bill of review), 1, 1087; Judgments

(equitable relief). 2, 586.

REVIVAL OF JUDGMENTS, see Judgments_

2 581.

nmvaon OF sm’rs, see Abatement and Re

vival, 1, 1; Equity. 1, 1048.

etc., 1, 931;



xvi TOPICAL INDEX.

REVOCATION. see Agency, 1, 43; Licenses.

2, 730: Wills, 2, 2076.

mawiums, 2, 1621.

RIGHT OF PROPERTY, see Repievin. 2,

1514. Compare attachment, 1, 239; Exe

cutions. 2, 1178, as to claims by third

persons against a. levy.

“101‘, 2, 1522.

RIPARIAN OWNERS, 2, 1522.

ROBBERY, 2, 1524.

RULES OF COURT, see Courts, 1, 824. Com

pare titles treating of practice to which

rules relate; e. g., Appeal and Review, 1,

85.

S.

SAFE DEPOSITS, see Warehousing and De

posits, 2, 2029; Banking and Finance, 1.

289.

SALES, 2, 1527.

SALVAGE, see Shipping, etc., 2, 1648.

SATISFACTION AND DISCHARGE, see Ac

cord and Satisfaction, 1, 8; Contracts, 1,

627; Judgments, 2, 581; Mortgages, 2,

906: Payment and Tender, 2, 1158; Re

leases, 2, 1498.

SAVING QUESTIONS FOR. REVIEW, 2, 1590.

SAVINGS BANKS. see Banking, etc., 1, 289.

SCANDAL AND IMPERTINENCE, see Equi

ty, 1, 1048; Pleading, 2, 1178.

SCHOOL LANDS, see Public Lands, 2, 1295.

SCHOOLS, see Common and Public Schools,

1, 544; Colleges and Academies, 1, 534.

SCIRE FACIAS, 2, 1618.

SEALS. see Names, Signatures, and Seals, 2,

988. Compare titles relating to instru

ments whereof seal is required.

SEAMEN, see Shipping, etc., 2, 1648.

SEARCH AND SEIZURE, 2, 1618.

SECRET BALLOT, see Elections, 1, 981.

SECURITY FOR COSTS, see Costs, 1, 808.

SEDUC'I‘ION, 2, 1619.

SENTENCE, see Indictment and Prosecution,

2, 307

SEPARATE PROPERTY. see Husband and

Wife, 2, 246.

SEPARATE TRIALS, see Trial (civil), 2,

1908; Indictment and Prosecution (crim

inal), 2, 344.

SEPARATION, see Divorce, 1, 946.

SEQUESTRATION, 2, 1622.

SERVICE, see Process, 2, 1269.

SET-OFF AND COUNTERCLAIM, 2, 1624.

SETTLEMENT OF CASE, see Appeal and

Review, 1, 85.

SETTLEMENTS. see Estates of Decedents, 1,

1090; Guardianship, 2, 148; Trusts, 2, 1924.

SEVERANCE 0F ACTIONS, see Pleading, 2,

1178; Trial, 2, 1907.

SEWERS AND BRAINS, 2, 1628.

SHAM PLEADINGS, see Pleading, 2, 1178.

SHELLEY'S CASE, see Real Property, 2,

1279; Deeds oi.’ Conveyance. 1, 908; Wills,

2, 2076.

SHERIFF'S SALES, see Executions, 1, 1178;

Judicial Sales. 2, 601.

SHERIFF‘S AND CONSTABLES, 2, 1640.

SHIPPING AND WATER TRAFFIC, 2, 1648.

SIGNATURES, see Names. etc., 2, 988.

SIMILITER, see Pleading, 2, 1178.

SIMULTANEOUS ACTIONS, see Election of

Remedies and Rights, 1, 992.

SLAVES, 2, 1676.

SLEEPING CARS, see Carriers. 1, 421; Rail

roads, 2, 1382; Taxes, 2, 1786.

SOCIETIES, see Associations and Societies.

2, 233.

sononnr, 2, 1677.

SPANISH LAND GRANTS, see Public Lands.

2, 1295 '

SPECIAL INTERROGATORIES TO JURY.

see Verdicts and Findings, 2, 2009.

SPECIAL JURY, see Jury, 2, 633.

SPECIAL VERDICT, see Verdicts and Find

ings. 2, 2009.

SPECIFIC PERFORMANCE, 2, 1678.

SPENDTI-IRIFTS, see Incompetency, 2, 295;

Guardianship, 2, 148: Trusts (spendthrift

trusts), 2, 1926; Wills (spendthritt con

ditions), 2, 2076.

STARE DECISIS, 2, 1698.

STATE LANDS, see Public Lands, 2, 1295.

STATEMENT OF CLAIM, see Pleading, 2,

1178; Estates of Decedents. 1, 1090;

Counties, 1, 816; Municipal Corporations.

2, 940.

STATEMENT OF FACTS, see Appeal and

Review, 1, 85.

STATES, 2, 1703.

STATUTES, 2, 1707.

STAY 01“ PROCEEDINGS, 2, 1736.

STEAM, 2, 1798.

STENOGRAI'HERS, 2, 1739,

STIPULA'I‘IONS, 2, 1740.

STOCK AND STOCKHOLDERS. see Corpora

tions, 1, 710; Foreign Corporations, 2, 40.

STOCK EXCHANGES. see Exchanges and

Boards of Trade. 1, 1176.

STOPPAGE IN TRANSIT, see Sales, 2, 1527;

Carriers, 1, 421.

STORAGE, see Warehousing and Deposits, 2,

2029.

STREET RAILWAYS, 2, 1742.

STREETS, see -Highways and Streets. 2, 177.

STRIKES, see Conspiracy, 1, 566; Constitu

tional Law, 1, 668; Master and Servant,

2, 801; Trade Unions, 2, 1888. Compare

Building. etc.. Contracts (impossibility

of performance), 1, 379; Injunction, 2,

397.

STRIKING OUT, see Pleading, 2, 1178; Trial,

2, 1907.

STRUCK JURY, see Jury, 2, 633.

SUBMISSION OF CONTROVERSY, 2, 1767.

SUBPOENA, see Witnesses, 2, 2163; Equity, 1,

1048; Process. 2, 1259.

SUBROGA'I‘ION, 2, 1768.

SUBSCRIBING PLEADINGS, see Pleading, 2,

1178; Equity, 1, 1048.

SUBSCRIPTIONS, 2, 1770.

SUBSTITUTION OF ATTORNEYS, see Attor

neys and Counselors, 1, 261.

SUBSTITUTION OF PARTIES, see Abate

ment and Revival, 1, 1; Parties, 2, 1092.

SUICIDE, 2, 1772.
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SUCCESSION, see Descent and Distribution.

1, 922; Estates oi! Decedents. 1, 1090;

Taxes (succession taxes), 2, 1838; W'ills,

2, 2076.

SUMMARY PROCEEDINGS.

and Tenant, 2, 668.

SUMMARY PROSECUTIONS, see Indictment

and Prosecution, 2, 391.

SUMMONS, see Process. 2, 1259.

SUNDAY, 2, 1772.

SUPERSEDEAS, see'Appeal and Review, 1,

85.

SUPPLEMENTAL PLEADINGS, see Equity,

1, 1048; Pleading, 2, 1178.

SUPPLEMENTARY PROCEEDINGS, 2, 1774.

SURCHARGING AND FALSIFYING, see Ac

counting. Actions for, 1, 13; Estates of

Decedents, 1, 1090; Trusts, 2, 1924.

SURETY OF THE PEACE, 2, 1776.

SURE‘I‘YSBIP, 2, 1776.

SURFACE WATERS. see Waters. etc, 2,

2034; Highways, etc, 2, 177; Railroads, 2,

see Landlord

1382.

SURPLUSAGE. see Equity, 1, 1048; Pleading.

2, 1178.

SL‘RROGATES, see Courts, 1, 824; Estates

of Decedents, 1, 1090; Wills, 2, 2076.

SURVEYORS. see Counties, 1, 816; Bound

aries, 1, 346.

SL‘RVTVORSHIP. see Death and Survivor

shlp (presumptions), 1, 864; Deeds (in

terpretation), 1, 911; Wills 2, 2076.

SUSPENSION 0F POYVER 0F ALIENATION,

see Perpetuities, 2, 1173.

T.

TAKING CASE FROM JURY, see DireCting

Verdict. etc., I, 925; Dismissal and Non—

suit. 1, 937; Questions of Law and Fact.

2, 1361.

TAXES, a, 1786.

TELEGRAPHS AND TELEPIIONES, 2, 1843.

TENAN'I‘S IN COMMON AND JOINT TEN

ANTS, 2, 1862.

TENDER. see Payment and Tender, 2, 1158.

TERMS OF COURT, see Courts, 1, 824;

Dockets, Calendars and Trial Lists, 1,

953.

TERRITORIES AND FEDERAL POSSES

SION, 2, 1868.

TESTAMENTARY CAPACITY, see Wills, 2,

2076.

THEATERS. see Building and Construction

Contracts, 1, 374; Exhibitions and Shows,

1. 1196.

THREATS, 2, 1871.

TICKETS, see Carriers, 1, 421.

rum, 2, 1871.

TIME TO PLEAD, see Pleading. 2, 1178.

TOLL ROADS AND BRIDGES, 2, 1872.

Tours, 2, 1875.

TOWAGE, see Shipping, etc.. 2, 1648.

TOWNS; TOWNSIIIPS, 2, 1877.

TRADE IARKS AND TRADE

1881.

TRADE UNIONS, 2, 1888.

TRANSFER OF CAUSES. see Dockets, etc.,

1, 958: Removal of Causes, 2, 1506.

usmns, a,

TRANSITORY ACTIONS.

Place of Trial, 2, 2000.

TREASON. No cases for this topic appeared

during period covered.

TREATIES, 2, 1889.

TRESPASS, 2, 1891.

TRESPASS ON THE CASE, see Trespass, 2,

see Venue and

1891.

TRESPASS TO TRY TITLE, see Trespass, 2.

1891.

TRIAL, 2, 1907.

TROVER, see Conversion as Tort, 1, 705;

Assumpsit (waiver of tort), 1, 237; Im

plied Contracts (waiver ot tort), 2, 293.

TRUST COMPANIES, see Banking and

Finance, 1, 302.

TRUST DEEDS, see Mortgages,

Trusts, 2, 1924.

TRUSTS, 2, 1924.

TURNPIKES, see Highways and Streets, 2,

177; Toll Roads and Bridges, 2, 1872.

U.

ULTRA VIBES, see Corporations, 1,

Municipal Corporations, 2, 940.

UNDERTAKINGS. No cases for this topic

appeared during period covered. See

titles of particular proceedings in which

the giving of an undertaking is re

quired.

UNDUE INFLUENCE, see Fraud and Undue

Influence, 2, 104; Wills. 2, 2076.

UNITED STATES, 2, 1960.

UNITED STATES COURTS, see Courts, 1,

824. As to procedure and Jurisdiction.

consult the appropriate title for the

particular procedure under investiga

tion.

UNITED STATES MARSHAL! AND COM

MISSIONERS, 2, 1963.

UNLA‘VFUL ASSEMBLY. No cases for this

topic appeared during the period cov

ered.

USAGES. see Customs and Usages, 1, 880.

USE AND OCCUPATION, see Landlord and

Tenant, 2, 668; Implied Contracts, 2, 825.

USES, 2, 1965.

USURY, 2, 1966.

2, 905;

710;

V.

VAGBAN'I‘S, 2, 1975.

VALUES, see Evidence,

1, 839.

VARIANCE, see Pleading, 2, 1178.

VENDITIONI EXPONAS, see Attachment, 1,

239; Executions, 1, 1178.

VENDORS AND PURCHASERS, 2, 1978.

VENUE AND PLACE OF TRIAL, 2, 2000.

VERDICTS AND FINDINGS, 2, 2009.

VERIFICATION, 2, 2023.

VIEW, see Trial. 2, 1907; Mines and Minerals

(statutory right of view), 2, 897.

Wv

WAIVER, see Election 0! Remedies, etc., 1,

992.

WAR, 2, 2026.

1, 1186; Damages,

_\VAREIIOU§ING AND DEPOSITS, 2, 2029.
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WARRANTS, see Arrest and Binding Over,

1, 214; Search and Seizure, 2, 1618.

WARRANTY, see Covenants for Title,

825; Sales, 2, 1527.

\VAS’I‘E, 2, 2034.

wxrmns AND WATER SUPPLY, 2, 2034.

WAYS, see Easements, 1, 962; Eminent Do

main, 1, 1002.

“’EAPONS, 2, 2071.

wman'rs AND MEASURES, 2, 2073.

wrunvms, z, 2014.

wmns, 2, 2078,

1,

WINDING UP PROCEEDINGS. see Corpora

tions, 1, 710; Partnership, 2, 1106.

WITHDRAWING EVIDENCE. see Trial, 2,

1907; Harmless Error, 2. 159.

WITHDRAVVING PLEADINGS 0R FILES.

see Pleading, 3, 1178; Records. 2. 1482.

WITNESSES, 2, 2163.

WOODS AND FORESTS, see Forestry

Timber, 2, 52.

WORK AND LABOR. see Assumpait, 1.

Implied Contracts, 3, 285; Master

Servant, 2. 801.

WORKING CONTRACTS. see Building

Construction Contracts, 1, 374.

and

236:

and

and



CURRENT LAW.
(Copyrighted 1004. by Rosie-Davidson co.)

You!!! 11. MARCH, 1904. Nounsn 1.

FIRES.l

5 1. Liability for Loss (1). § 8. Measure of Damages (3).

l 2. “'ho may Recovu' (8). l i 4. Remedies and Procedure (8).

§ 1. Liability for loss by fire; contributory negligence or assumption of risks.”

—Railroad companies are liable for fires started by locomotives unless they are

properly equipped and operated;' or where property placed in their hands for car

riage is negligently allowed to remain in danger of fire.‘ Negligence is not always

necessary to make liability for railroad fires,“ though a railroad company is not an

insurer against fires occurring without negligence.a Failure of a train crew to

leave their train to put out a fire in grass, started by the locomotive is not negli

gence.’ Wrongful presence of property on railroad land is no defense to its will

ful destruction.‘ Where a fire was started in crops by a locomotive, and plaintiff,

in trying to save property, was surrounded by fire and severely burned, defendant’s

negligence was not the proximate cause of such personal injuries.“ An ordinance

limiting speed of trains has no reference to duty of the railroad company regarding

precautions against burning buildings near the track.10

1. Fires feloniously set see Arson, 1 Curr.

Law, p. 217.

2. Act June 25, 1838, amending charter of

N. Y. P. & B. R. Co.. and providing for liabil

ity for fires, covers all kinds 0! property

burned. Splnk v. N. Y., N. H. & H. R. Co. IR.

1.] 54 Atl. 47.

A statute requiring railroad companies to

keep their rights of way tree of dry vegeta

tion and undergrowth. violates neither the

federal nor state constitution against taking

private property for private use [Rev. St.

1889, l 2614, construed in light of 14th

Amend. U. S. Const., and provision of Mo.

Const.]. McFarland v. Miss. R. & B. ’1‘. R. Co.,

175 Mo. 42:.

3. White v. N. Y. Cent. & H. R. R. Co., 85

N. Y. Supp. 497: Louisville & N. R. Co. v. Sul

livan Timber Co. [Ala.] 35 So. 327. Negligent

operation of an engine, or operation or a

d'-f('Cll\'8 engine is sufficient to show liability.

Noriolk & \V. R. Co. v. Perrow [V8..] 43 S. E.

'14. Failure to use a certain kind of coal

which lessened the danger or flying sparks

was nnt negligence. Raleigh Hosiery Co. V.

Raleigh & G. R. Co., 131 N. C. 238.

Evidence that the requirements of the stat

ute had been complied with in equipping its

locomotives and that they were properly op

emied. establishes a. good defense. Lake

Shore 8: M. S, R. Co. v. Wahlers. 24 Ohio Circ.

R. .110.

7h, company need show only ordinary

care |n equipment of its engines with the

no" ‘pprovgd spark arrester in general use

A private railroad com

(St. Louis S. W. R. Co. v. Gentry [Tex. Civ.

App.] 74 B. W. 607), and use of ordinary care

to secure them and keep them in proper re

pair (St. Louis S. W. R. Co. v. Goodnight

[Tex Civ. App.] 74 S. W. 583; St. Louis S. W.

R. Co. v. Gentry (Tex. Civ. App.) 74 S. W.

607), except in Kentucky, where the statute

requires the best and most effectual spark

arresters known and of practical use, proper

ly adjusted [St. 1899, § 782] (Mills v. Louis

ville & N. R. Co. [Ky.] 76 S. W. 29). Where

inflammable goods are placed near the track

the company does not assume all risk from a

properly equipped and operated engine. Tex

as & P. R. Co. v. Scottish U. N. I. Co. [Tex

Civ. App] 73 S. W. 1088.

4. Allowing bales of cotton to stand on a.

platform near the track until the bagging

came off, so that it was easily ignited by a

passing engine, by reason of which a build—

ing burned, is negligence. Hamburg-Bremen

F'. Ins. Co. v. Atlantic Coast Line R. Co., 132

N. C. 76.

5. Under Rev. St. 1899. 5 1111.

Co. v. Ordelheide. 172 M0. 436.

6. Creighton v. Chicago. etc., R. Co. [Neb.]

94 N. W. 527.

1. Galveston, etc., R. Co. V. Chittim ['l‘ex.

Civ. App] 71 S. W. 294.

8. Norfolk & W. R. Co. v. PBI‘I'OW [Va]

48 B. E. 614.

9. Logan v. Wabash R. (70., 96 Mo. App.

461.

10. Louisville & N. R. Co. v. Sullivan Tim

ber Co. [Aid] 35 So. 327.

Wabash R.

(11
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pany is as liable for negligent fires as a public railroad company.‘1 That a fire

was caused by an engine of another company allowed to run on a railroad will not

relieve the company owning the tracks." Negligence is necessary to liability for

fire resulting from sparks escaping from a saw mill.u Fires may be kindled on

land for husbandry purposes, and no liability will result for damages in the absence

of negligence.“ Failure to keep, ready for use, appliances to extinguish fire is not

negligence, where it is shown that the fire could not have been controlled with any

equipment."

A property owner may use his property in the ordinary and usual way without

being charged with contributory negligence, and may assume that a. railroad com—

pany will not be negligent ;" but he must use “reasonable” diligence to reduce

or prevent loss resulting from a fire negligently set." He cannot be held guilty of

contributory negligence because his buildings were easily inflammable or because

he took no precautions in case of fire." A shipper placing property near a rail

road track," under a. custom allowed by the company, is not contributorily negli

gent ;’° but he is negligent if he, with knowledge of the circumstances, requests

operations by the railroad resulting in fire.21

Contracts respecting liability.“—A contract between a railroad company and

another, exempting the company from loss by fires, is not against public policy if

the company does not contract as a public carrier ;2' nor is it unconstitutional.“

Exemptions from liability from fires in a lease of a storage platform near a rail

road will not bind one not in privity with the lessee storing goods thereon without

knowledge of the exemptions.“

11. Timber road. Craft v. Albemarle Tim- 1!). Temporary storing of cotton. covered

ber (10., 132 N. C. 151. with tarpaulins, on lots adjoining a railroad,

12. Jefferson v. Chicago & N. W. R. Co. is not in law contributory negligence. where

[wm] 94 n, w, 289, ' watch is kept at all times and facilities

13. Gerrish v. ‘Vhitfleld [N. H.] 55 Atl. )rovided tor extinguishing fires. Ala. & V.

551. R. Co. v. Sol Fried Co. [Miss.] 33 So. 74.

14. The owner cannot be charged with Placing bales of cotton on an open platform

negligence in not guarding against a whirl

wind which carries the fire beyond control.

Bock v. Grooms [Neb.] 92 N. W. 603.

15. Balding v. Andrews [N. D.] 96 N. W.

305.

16. He may use his property 9. though

no railroad passed near to it. Cleveland, etc.,

R. Co. v, Tate, 104 Ill. App. 615. Mere failure

of an owner of an inflammable structure on

a. street near a. railroad to comply with an

ordinance requiring the sidewalk to be swept

without knowledge of plaintiiT that en

gines were alloWed to emit sparks in pass

ing, will not prevent recovery from the rail

road company for burning a building. Lou

isville 6': N. R. Co. v. Sullivan Timber Co.

[Ala] 35 So. 327.

17. Building destroyed by sparks from

passing engine. Louisville & N. R. Co. v.

Sullivan Timber Co. [Ala] 35 So. 327. Need

use only reasonable ei'torts to prevent loss

and need not extinguish it as speedily as pos

sible [suificiency of instructions]. Indiana

Clay Co. v. Baltimore, etc.. R. Co. [Ind. App.]

67 N, E. 704. The owner of grain is not

bound to guard against its destruction by

fire from a defective threshing engine unless

he knew or ought to have known the dan

ger of fire from the defect (Civ. Code 1895, §

3830 applied). Mansfield v. Richardson [Ga.]

45 S. E. 269.

18. Pottery plant set on fire by locomo

tive. Indiana Clay Co. v. Baltimore, etc., R.

Co. [Ind. App.] 67 N. E. 704.

70 feet from the main track, is not such

contributory negligence as will prevent re

covery for its loss by fire. Louisville d: N.

R. Co. v. Short [Tenn] 77 S. W. 936.

20. Where a. railroad company had allowed

growth of a. custom of placing timber in

tended ‘for shipment on the right of way, the

owner was not guilty ot contributory negli

gence in so placing it. San Antonio & A.

P. R. Co. v. Home Ins. Co. [Tern Civ. App.]

70 S. W. 999.

21. The fire resulted from plaintiff's negli

gence and failure to keep his contract re

spectlng a side track. Mann v. Pere Mar

quette R. Co. [Mich.] 97 N. W. 721.

22. Under a contract for the sale of cer

tain timber by a land owner giving the

grantee the right to build railroads for its

removal and use timber necessary for such

work. the duty of protecting the property

is upon the land owner. though the grantee

had permitted brush and combustibles to ac

cumulate on the road bcd. Simpson v. En

fleld Lumber Co.. 131 N, C. 518.

23- Contract for construction of side track

for shipper's convenience. Mann v. Pere

Marquette R. Co. [Mich] 97 N. W. 721. Con

tract tor erection of building on right of

way. Wabash R. Co. v. Ordelheide, 172 M0.

436,

24. Wabash R. Co. v. Ordelheide, 172 M0.

436.

25. Tex. & P. R. Co. v. Watson, 190 U. B.

287.
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§ 2. W710 may recover penalty or damages—Title in plaintiff is essential,"

but an equitable title will support recovery,” Failure of a railroad company to

comply with a statute requiring rights of way to be kept free from combustible

material under pain of penalty is not an offense within a statute for recovery of pen

alties, and the state cannot sue for the penalty, but the landowner suffering injury

may recover both penalty and damages.”

§ 3. Measure of damages—The measure of damages for grass destroyed is

its reasonable market value if it has one, if not, then its value for the purpose

for which it was used; for a fence, the cost of labor and materials necessary to

build an equally good fence ;” for injury to soil or turf, the difference between

the value of the land immediately before and after the barman” to fruit trees

and a hedge fence, the amount of damage, or the value of the trees or hedge de

stroyed, considered as a part of the realty ;“ for burning a meadow by a railroad

engine, the cost of reseeding, and the rental value of land during unproductive

ness for meadow purposes, as shown by productiveness of the remainder of the

tract." The amount plaintifi paid for his farm is immaterial." Interest may

be added to damages for fires set by railroads from date of the loss.“

§ 4. Remedies and procedure. Pleading.”—If the complaint alleges negli

gence it need not state the details thereof." If it alleges negligence in permitting

fire to escape to adjoining land and thence to plaintiff’s land, it need not allege neg

ligence in permitting escape from the adjoining land to land of plaintiff." A
complaint is not indefinite or uncertain as to the cause of action which charges I

negligent destruction of plaintifi’s property by defendant’s engine on a certain

date."

The evidence must conform to the allegations of the complaint.”

’0. One employed to chop ties does not

have title. Atlantic Coast Line R. Co. v.

Baker [Gas] 45 S. E. 673.

27- Possession by plaintiff of unindorsed

warehouse receipts of cotton bought and

paid for by his agent will vest title giving

him right to sue tor its destruction by a rail

road company. Ala. G. S. R. Co. v. Clark,

136 Ala. 450.

28. Rev. St. 1889, i 2614 and Rev. St. 1899,

§ 2391. McFarland v. Miss. R. & B. T. R. Co.,

175 M0. 422.

29. Galveston. etc., R. Co. v. Chittim

[Tex Civ. App.] 71 S. W. 294.

80. Tex. Midland R. R. v. Moore [Tex

Civ. App.] 74 S. W. 942: Galveston, etc., R.

CO. v. Chittlm [Tex Civ. App.] 71 S. W. 294.

8!. Kan. City, etc., R. Co. v. Perry, 65

Kan. 792, 70 Fee. 876.

82- General rental values of lands in vi

cinity cannot be shown. Black v. Minneapo

lis at St. L. R. Co. [Iowa] 96 N. W. 984.

83. MacDonald v. N. Y., N. H. & H. R.

Co., 25 R. I. 40. -

34. Black v. Minneapolis & St. L. R. Co.

[lows] 96 N. W. 984; Gulf. etc.. R. Co. v.

Sheperd [Ten Civ. App.] 76 8. W. 800.

35. Suificlency at special pleas of contribu

tory negligence and assumption of risk un~

der Code 1896. 5 3286. in action for damages

for burning of cotton stored in warehouse

along defendant's right of way (Ala. G. B. R.

Co. v. Clark, 136 Ala. 450); of plan. of con~

tributary negligence of plaintiff in not tak

ing precautions to prevent burning or a

building by a. passing engine (Louisville &

N. R. Co. v. Sullivan Timber Co. [Ala] 85

So. 321).

Plaintiff

Evidence that the fire department scat

tered a fire communicated by an engine. in

attempting to extinguish it. does not require

plaintifl suing the railroad company to show

the particular part or the loss inflicted by the

company. Ala. & V. R. Co. v. Sol Fried Co.

[Miss.] 33 So. 74.

86. Pittsburgh. etc.,

find.) 66 N. E. 899.

burned in warehouse.

Clark, 136 Ala. 450.

87. Wabash R. Co. v. Lackey [lnd. App.)

67 N. E. 278.

88. Rev. Code 1899, Q! 5282. 6284. John

son v. Great Northern R. Co. [N. D.] 97 N. W.

546.

39. Evidence of presence of combustible

material on right of way inadmissible in ab

sence of allegations of negligence in that

regard. Noland v. Great Northern R. Co..

31 lVash. 430, 71 Pac. 1098. Evidence of pre

vious tires and of conditions along a. railroad

conducive to fires may be shown on the issue

of the cause, even including a burning over

of the railroad land though the company

could do as it pleased with the land. Mac

Donald v. N. Y., N. H. & H. R. (30.. 25 R. l.

40. If the complaint raises no issue as to

condition of appliances or as to the particu

lar engine causing the fire, evidence, that

other engines caused tires at other times than

the one in issue. may be shown on the issue

of cause. Noland v. Great Northern R.

00., 31 Wash. 430, 71 Pac. 1098. An allega

tion that defendant negligently operated its

engine so as to allow the escape of sparks

setting fire to timber on the right of way,

is suincient to allow proof of insufficient

R. Co v. Wilson

Damages for cotton

Ala. G. S. R. Co. v.
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d».

need only prove either of two acts of negligence charged, if such negligence was the

proximate cause of loss.“

Presumptions and burden of proof; judicial notice—Plaintiff has the burden of

proving both the cause of the fire and defendant’s negligence ;“ defendant, that

his appliances were properly equipped and properly operated.“ Where the evi

dence was conflicting as to the cause of a fire, that being the real issue, defendant

need not show freedom from negligence.“ Where fire is shown to have been

started by a locomotive, negligence is presumed, and the railroad company has the

burden of overthrowing the presumption.“ If the inferences for and against a

locomotive as the cause of a fire are equal in strength, no recovery can be had.“

An engine operating on the tracks of a railroad company is presumably its prop

erty and being operated by it ;‘° it may be properly concluded that a heavily loaded

freight train passing up a grade will throw out sparks." The unusually copious

discharge of sparks is sufficient to warrant an assumption that the spark arrester

was not in pr0per condition and that the company was negligent.“ Judicial notice

will be taken of the fact that a locomotive cannot be so constructed as to prevent

entirely the escape of sparks.“

Admissibility of evidence; witnesses.°°—Evidence of other fires in the vicinity

at about the time of the fire in question, and from the same or a similar cause,

may generally be shown,“ unless the time is too remote." Facts respecting opera

94 N. W. 956. Rules for employee excluded.

Ala. G. S. R. Co. v. Clark, 136 Ala. 450.

consideration and equipment of the engine

as well as of negligent operation. San An

tonio & A. P. R. Co. v. Home Ins. Co. [Tex.

Civ. App.] 70 S. W. 999.

40. Indiana Clay Co. v. Baltimore.

R. Co. [Ind. App.] 67 N. E. 704.

41. Balding v. Andrews [N. D.] 96 N. W.

305; Creighton v. Chicago. etc.. R. Co. [Neb.]

94 N. W. 527. The burden is on plaintliY to

show that fire resulted from absence of a

proper spark arrester. White v. N. Y. Cent.

& H. R. R. Co.. 85 N. Y. Supp. 497.

42. Creighton v. Chicago. etc., R. CO.

[Neb.] 94 N. W. 527.

43. Duckworth v. Ft. Worth & R. G. R.

Co. [Tex. Civ. App.] 75 S. W. 913.

44. St. Louis S. W. R. Co. v. Goodnight

[Ten Civ. App.] 74 S. W. 683: Tex. Midland

R. R. 1. Moore [Tex. Civ. App.] 74 S. W. 942;

Cleveland, etc.. R. Co. v.Hornsby, 202 Ill. 138;

Tex. S. R. Co. v. Hart [Tex Civ. App.] 73

S. W. 833; Toledo. etc.. R. Co. v. Needham,

105 Ill. App. 25; Rogers v. Kan. City & O.

R. Co.. 52 Neb. 86; Chicago. B. & Q. R. Co.

v. Beal [Neb.] 94 N. W. 956; West Side Nut.

1". Ins. Co. v. Chicago & N. W. R. Co. [Iowa]

95 N. W. 193; Raleigh Hosiery Co. v. Raleigh

& G. R. Co.. 131 N. C. 238; St. Louis. etc.. R.

Co. v. Lawrence [ind. T.) 76 S. W. 254;

Cleveland, etc., R. Co. v. Tate. 10-4 Ill. App.

615; Franey v. 111. Cent. R. Co.. 104 Ill. App.

499.

Code. § 2056. Kennedy v. Iowa State Ins.

Co. [Iowa] 91 N. W. 831.

45. Bates County Bank v. Mo. Pac. R. Co..

98 Mo. App. 330.

46, 47. Brooks v. Mo. Fed. R. Co.. 98 Mo.

App. 166.

48. Cincinnati.-etc.. R. Co. v. Caskey. 24

Ky. L. R. 2392. 74 S. W. 201.

40. The railroad company only becomes

liable when it has negligently used an en—

gine improperly equipped. White v. N. Y.

Cent. & H. R. R. Co.. 85 N. Y. Supp. 497.

50. Rulings as to admissibility of evi

dence. Chicago, 13. & Q. R. Co. v. Beal [Neb.]

Ot0.,

Damages. Evidence of the amount plain

tii‘t paid for his i'arm is immaterial. Mac

})On:ld v. N. Y.. N. H. & H. R. Co.. 25 R.

. 4 .

51; If no direct proof appears as to origin

of the fire. Galveston, etc.. R. Co. v. Chittim

['I‘ex. Civ. App.] 71 S. W. 294. Fires set by

other engines similar in construction. Louis

ville & N. R. Co. v. Short [Tenn.] 77 S. W.

936. Where the particular locomotive al

leged to have caused a fire is not identified.

evidence of a. similar fire set in the same

place. shortly before. by a locomotive. is

admissible. Cotton destroyed on platform

of carrier for shipment. St. Louis. etc.. R. Co.

v. Lawrence [Ind. T.] 76 S. W. 254. Togeth

er with other evidence. it may be shown that

another fire was set by sparks from a pass

ing engine as tar from the track as the

house burned, on the issue whether the

fire in question was caused in a similar

manner. Mills v. Louisville & N. R. Co.

[Ky.] 76 S. W. 29. Evidence that about the

time of the fire and the passing of a. locomo

tive alleged to have caused it. other fires

appeared at points near by along the track.

may be shown as tending to establish that

the fire was caused by such locomotive and

negligence in its construction and opera

tion. Tex. & P. R. Co. v. \‘i’atson. 190 U. S.

287. Evidence that other like engines had

been seen to throw sparks nearly as far as

the hay stacks burned. Black v. Minneapolis

& St. L. R. Co. [Iowa] 96 N. W. 984. Evi

dence as to other fires from the same en~

gine at the same place. shortly after the

fire in question in connection with evi

dence that other engines passed without

causing fire. is admissible to rebut evidence

that the engine blamed was in proper con

dition. Ala. G. S. R. Co. v. Clark, 136 Ala.

450. It may be shown that engines emitted

great quantities of sparks and started many

fires in the vicinity shortly before and dur
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tion, or tending to show condition of a locomotive," whether direct or circum

stantial or both,“ and opinions pointing to negligence as a cause may be heard.“

Title may be shown by warehouse receipts.“

Suf’iciency of evidence.“

in: the time of the injuries sued for. and

t at Cinders lay along the track and be

yond the right of way. though the railroad

employee testified that the engines which

caused the fires were properly equipped. iii.

Cent. R_ Co. v. Scheible, 24 Ky. L. R. 1708, 72

S. W. 325.

52. Evidence of defective condition of en

gine spark arresters during the winter be

fore the fire is inadmissible. Toledo. etc.,

R. Co. v. Necdhnm. 105 111. App. 25. W'here

a particular engine was identified as caus

ing the fire. a witness cannot testify gener

ally that defendant's engines threw out

sparks on other occasions ten months be

fore the fire. San Antonio & A. P. R. Co. v.

Home Ins. Co. [Tex. Civ. App.] 70 S. W. 999.

58- Evidence of the volume and height

of. sparks thrown from a iocomotiva while

switching near a warehouse, is admissible

in an action for burning cotton in the ware

house. In an action for damages from a

fire caused by a. passing engine. evidence

that other engines at other times discharged

an unjustifiable quantity or size of sparks

may be shown to establish negligent con

struction of the particular engine. White v.

N. Y, Cent. & H. R. R. Co., 85 N. Y. Supp. 497.

Where it appears that sparks were thrown

out by a passing engine and that the fire

was caused thereby. and another fire as well

in another field near by. and that the en

gine was using slack coal which was dan

gerous because of the dry weather and the

season. there is sufficient to take the case to

the jury. Glanz 'v. Chicago, etc.. R. Co.

[Iowa] 93 N. W. 675.

51. Pittsburgh, etc., R. Co. v, Wilson

find.) 66 N. E. 899. Evidence tending to

show that such a mill as defendant’s had

thrown sparks as far a plaintiff's house was

distant. must be given by plaintiff before

resting. Under Court Rule 50 (56 N. H. 589)

allowing only rebutting evidence to plaintiff

after resting unless by permission of court.

Gerrish v. Whitfield [N. 11.] 55 At], 551. The

defective condition of apparatus may be

shown by witnesses who saw it at the time

and place of the tire. Tex. & P. R. Co. v.

Scottish U. N. L Co. [Tex Civ. App.] 73 S. W.

1088.

55. Expert testimony as to the liability of

a locomotive, under certain circumstances.

to throw out sparks and live cinders. there

being evidence that the escape of sparks

cannot be wholly prevented. Hypothetical

state of facts based on the evidence. Tex.

& P. R. Co. v. Watson. 190 U. 8. 287, 47

Law. Ed. 1057.

Mere negative opinions as to the cause of

the fire are rejected. 1d.

56. Burned cotton. Ala.

Clark. 136 Ala. 450.

57. Sufficiency of evidence. Chicago, B.

& Q. R. Co. v. Bea] lNeb.) 94 N. W. 966; Row

an v. Wells. Fargo & Co.. 80 App. Div. (N.

Y.) 31. As to cause of fire. Bates County

llnnk v. No. Pnc. R. Co. 98 Mo. App. 330;

Mack v. Minneapolis 8; St. I... R. Co. [Iowa]

96 N. W. 984; York v. Cleaves. 97 Me. 418:

I‘ef'fer v. Mo. Pnc. R. Co.I 98 Mo. App. 291.

G. S. R. Co. v.

'tiff requiring him to show negligence.

Imtructions."—The court cannot charge as to con

To show that passing engine was cause of

fire. Brooks v. Mo. Pac. R. Co.. 98 Mo. App.

166; Rngsdale v. Southern R. Co.. 121 Fed.

924; White v. N. Y. Cent. & H. R. R. Co.. 85

N. Y. Supp. 497. To carry question of negli

gence to the jury. Craft v. Albemarle Tim

ber Co.. 132 N. C. 151; Balding v. Andrews

[N. D.] 96 N. \V. 305; Judd v. N. Y. & T. S. S.

Co. (C. C. A.) 117 Fed. 206. rehearing grant

ed. 118 Fed. 826; Carter v. Pa. R. Co. (C. C.

A.) 120 Fed. 663; Brooks v. Mo. Pac. R. Co..

98 Mo. App. 166; Smith v. Long Island R.

Co.. 79 App. Div. (N. Y.) 171. To show that

passing engine negligently fired timber de

posited by plaintiff on defendant's right of

way for shipment. San Antonio & A. P. R.

Co. v. Home Ins, Co. [Tex. Civ. App.] 70 S.

W. 999. As to proper appliances and skiiful

operation to rebut prima facie case for plain

Smith

v. Mo., K. & T. R. Co. ['i‘cx. Civ. App] 73

S. 7V. 22. To raise issue as to condition

and operation of engines. Norfolk & \V. R.

Co. v. Perrow [Va.] 43 S. E. 614. Plaintiff

need only show the fire to have resulted from

a spark‘ from defendant's engine to estab

lish negligence [3 Starr 8: C. Ann. St. (2d

Ed.) p. 3294, c. 114, per, 123]. Cleveland,

etc.. R. Co. »v. Hornsby, 202 Ill. 138. Proof

of negligence in permitting emission of

sparks from the locomotive is not alone suffi

cient. Indiana. Clay Co. v. Baltimore, etc..

R. Co. [1nd, App.] 67 N. E. 704. That rail

road tracks and right of way were allowed

to become covered with' inflammable mate

rial, by which fire was carried through

sparks from an engine to adjoining property,

is sufficient evidence of negligence to carry

the case to the jury. Livermon v. Roanoke

& '1‘. R. R. Co.. 131 N. C. 627. Evidence of a.

train dispatcher that no train went out

without orders, and that no order for a.

train appeared during the time when plain

tiff‘s property was set on fire as shoWn by

the records or the books of the conductor.

is not conclusive evidence that no train was

sent out. Brooks v. Mo. Pac. R. Co.. 98 Mo.

App. 186. That soon after an engine passed

a fire started in a field covered with dry

vegetation and run before a. high wind, will

support a. finding that the engine was the

cause of the fire without a showing that live

cinders were thrown out or that the engine

was under more than ordinary strain. Kan.

City, etc., R. Co. v. Perry, 66 Ken. 792. 70

Pnc. 876. \Vhere the particular engine caus

ing a fire is not identified but there is suffi

cient evidence of defects as to particular

engines to show responsibility of defendant.

it cannot be said that there was no evi

dence of negligence as to such engines. St.

Louis. etc., R. Co. v. Lawrence [Ind. T.] 76

S. \V. 254.

58. Sufficiency of particular instructions:

As to measure of damages for destruction of

fences. grass and turf. Tex. Midland R. R.

v. Moore [Tex. Civ. App.) 74 S. W. 942. As

to plaintiff's care of property and precau

tions to prevent fire. Indiana Clay Co. v.

Baltimore, etc.. R. Co. (Ind. App.] 67 N. E.

704. Regarding finding as to condition of
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dition of appliances where the complaint charges no defects.“ A charge that a prima

facie case of liability for fire is made is not incorrect because a separate issue of

contributory negligence was raised where it was properly submitted.‘o A charge

under a special statute concerning liability for fires from engines, which properly

limited recovery to damage from that source under the pleading and evidence, need

not limit recovery to fires originating from sparks from the engine.“1 ,

Trial, findings and judgment.°2-'-The manner of operation of engines alleged

to have caused the fire, and the condition of spark arresters at the time, are ques

tions for the jury, though witnesses for the company testified that the engines were

examined the night of the fire, and the morning after, and found to be properly

equipped and in proper condition." An allegation of negligence of employes will

not support a finding of use of defective apparatus.“ A judgment against one

of several defendants, after nonsuit as to the remainder, is conclusive as to the

latter where they were parties to the record and defended.“

FISH AND GAME LAWS.

Legislation and regulations.°°——The state has plenary power to regulate the kill

dei'endant's appliances. Cleveland, etc., R. Co.

v. Hornsby, 202 Ill. 138. As to negligence of

property owner in falling to extinguish flre

started on his land by a railroad locomotive.

Franey v. Ill. Cent. R. Co.. 104 Ill. App. 499.

As to burden of proof in an action for dam

ages from a tire set by sparks of a. loco

motive. Galveston, etc., R. Co. v. Chlttim

[Tex. Civ. App.] 71 S. W. 294. As to weight.

of evidence as disregarding the credibility of

witnesses. Hutchins v. Mo. Pac. R. Co.. 97

Mo. App. 548. As to character of spark ar

rester used on locomotive and its condition

at time of the fire. Tex. & P. R. Co. v. Wat

son, 190 U. S, 287. As to liability of railroad

company for failure to keep its right of way

free from combustible materials resulting in

burning of adjoining property. McFarland

v. Miss. R. & B. T. R. Co., 175 Mo. 422. As

to liability of railroad company for fires set

by engines and as to assumption of risk by

one placing property near the track. Tex.

8: P. R. Co, v. Watson, 190 U. S. 287, 47 Law.

Ed. 1057. As to origin of fire alleged to have

resulted from a locomotive as authorizing

the Jury to find for plaintiff if the locomo

tive caused the fire, without requiring a find

ing of negligence of defendant in regard to

condition and operation of the locomotive

and as shifting the burden of proof of the

whole case to defendant. Mo., K. & T. R. Co.

1!. Florence [Tex. Civ. App] 74 S. W. 802.

Propriety and sufiiciency of instructions un

der pleadings in action for damages from

lire by sparks from passing engine. Louis

ville & N. R. Co. v. Sullivan Timber Co.

[Ala] 35 So. 327. »

In an action for damages from a fire set by

sparks from an engine the Jury cannot be

instructed to find for plaintift if they find

that sparks would not be thrown as far as

they were thrown by the engine in question

if properly constructed and operated. where

there was evidence that at the time a high

wind was blowing. Id,

An instruction that—if the jury find that

the railroad company failed to cause the

removal of inflammable material on its right

of way. and that its agents or servants while

operating a locomotive permitted fire to

escape to such inflammable material near

the road from which it escaped to adjoin

ing premises and destroyed plaintiff's prop

erty, etc..——is proper as requiring a finding

that the fire began on the right of way and

escaped to the adjoining property, and that

the failure of the company to clear the right

of way was the proximate cause of the fire.

McFarland v. Miss. R. & B. T. R. Co., 175 M0.

422.

An instruction that though the Jury may

believe from the evidence that the fire was

caused by sparks from the locomotive. this

will not show negligence of defendant un

less it further appears that~ there was negli

gence in allowing the sparks to escape. is in

correct, since under the statute the fact

that fire is set by a locomotive while on or

passing a railroad, is prima facie evidence

of negligence in the operation of such rail

road. Franey v. Ill. Cent. R. 00., 104 ill.

App.499.

50. Noland v. Great Northern R. Co.. 81

Wash. 430, 71 Pac. 1098.

60. Tex. & P. R. Co. v. Scottish U. N.

I. 00. [Tem Civ. App] 73 S. W. 1088. ‘

61. Wilson v. Southern R. Co., 65 S. C. 421.

82. Sufficiency of answers by jury to in

terrogatories regarding defective appliances

and negligent operation. Pittsburgh. etc.,

R. Co. v. Wilson [Ind.] 66 N. E. 899.

83. 11]. Cent. R. Co. v. Scheible, 34 K7. L.

R. 1708, 72 S. W. 326.

04. As against motion to make more deli

nite. Mo., K. & T. R. Co. v. Garrison [Kam]

72 Pac. 225.

65. Gerrlsh v. Whitfield [N. H.] 55 Atl.

551.

86. Validity of statutes: The California

act is not void for plurality of subjects. Ah

King v. Police Ct.. 139 Cal. 718. 73 Pac. 587.

The Illinois statute does not deny equal

protection of the laws. nor does the provision

giving half the tine to the informer invade

the province of the executive. Meul v. Peo

ple. 198 III. 258. The provision of the New

Jersey act imposing a double penalty on a

second conviction is inoperative because not

expressed in the title. Hawkins v. Ameri

can Copper Extraction Co. [N. J. Law] 64
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ing of game," but concurrent jurisdiction over boundary waters does not allow

either state to legislate as to fish in portion of such waters within the boundaries

of the other.”

O/fenses and prosecutions.”—The Illinois act includes not merely game birds

but all birds ferae naturae." Quail may not be killed out of season in Iowa even

for scientific purposes.“ A purchaser in good faith of deer and moose skins

for tanning purposes acquires a valid title thereto, and in an action therefor

against the game warden is not required to show that the animals were lawfully

killed." Occupancy of a tent in a yard temporarily by a hunter who other times

slept on the porch of a crowded house, does not make him a camp hunter under

the Arkansas laws." It is no defense to a charge of killing a deer without horns

under the Vermont laws that accused, intending to kill the animal, did not know

that it was a. deer without horns.“ That fish were purchased during the open sea

son is no defense to a prosecution for having p0ssession of salmon during the closed

season." Justices of the peace have such jurisdiction as the statute gives." An

indictment is not objectionable by reason of omission of word “did” before the words

“have in his possession” or the use of verbs in improper tense." An information for

hunting on enclosed and posted agricultural or grazing lands need not negative

an exception in another section of the law applicable to enclosed and posted lands

not used for grazing or agricultural purposes." There must be proof that dyna

mite was used where explosion of dynamite as a means of catching fish is charged."

Cases as to quantum of proof are collected in footnote.“o Cases relating to fines are

collected in the note."

The Michigan laws authorizing confiscation of nets in unlawful use contem

Atl. 528. An act for the protection of

"game" embracing quadrupeds and birds, es

pecially song birds, is addressed to but one

subject. McMahon v. State [Neb.] 97 N. W.

1035.

01'. Equal protection of the laws is not

denied by acts allowing the confiscation and

sale of game illegally killed as the title of

game is in the state [Hurd‘s Rev. St. 1899, p.

928]. Meul v. People, 198 Ill. 258. The par

doning power of the governor is not invaded

by a provision giving the informer one-half

the fines imposed as this power does not

extend to the remission of vested interests

of private persons in fines and penalties

[Hurd's Rev. St. Ill. 1899. p. 9261. Id.

88. Roberts v. Fullerton [Wis.] 93 N. W.

1111.

69. Fish enclosed in a net or in any other

enclosed place which is private property

from which they may be taken at the pleas

ure of the owrier are the subject of larceny.

State v. Shaw. 67 Ohio St. 157, 60 L. R. A.

481.

70. Hurd'e Rev. St. 1899, p. 922, and its

title is not objectionable for plurality of

subjects. Meul v. People. 198 [11. 258.

11. Code, i 2561, prohibiting the killing of

certain song birds and excepting cases of use

of such birds for purposes of taxidermy does

not authorize such killing. State v. Fields,

118 Iowa, 630.

72. Linden v. McCormick [Minn.] 96 N. 'W.

785.

78. Act Feb. 11. 1897, p. 26.

State [Ark.] 74 S. W. 292.

74- State v. Ward [Vt.] 56 At]. 85.

75- Peopie v. Haagen. 139 Cal. 115, 72 Pac.

I16. '

1.. Justice. of the peace have no jurisdic

Du Bose v.

tion of the violation of California. laws pun

ishing persons having possession of salmon

during the closed season [Pen. Code. 5 634]

People v. Haagen, 139 Cal. 115, ’12 Pac. 836.

In Texas a Justice may not transfer to the

county court a prosecution for unlawfully

catching fish. Gill v. State [Tex. Cr. App.)

76 S. W. 576.

77. People v. Haagen, 139 Cal. 115. 72 Fee.

836.

78. Texas Acts 1899, p. 173, c. 102.

v. State [Tex Cr. App.] '14 S, W. 909.

Davis

79. Gill v. State [Tex. Cr. App.) 76 S. W.

575.

80. Under the,Mnrylnn|l Oylter Law (Acts

1900. p. 662, c. 380, i 8) it is not necessary

to cull over a whole cargo of oysters to find

what per cent are below size. Dean v. State

[Md] 56 Atl. 481. Evidence that parties or

dered quail and that a waiter stated that he

would have to see about it, and after speak

ing to some one in the rear returned and

served the order is not sufficient to show

possession by defendant. People v. Dunston,

84 N. Y. Supp. 257. In a. prosecution for tak

ing certain birds for which there is no open

season it must not only be shown that the

birds are wild birds but are birds for which

there is no open season. People v. Bootman.

40 Misc. (N. Y.) 27.

81. Five dollars fine for each prairie

chicken in possession out of season not ex

cessive. McMahon v. State [Neb.] 97 N, W.

1035. Commitment for non-payment of line

and costs upheld. Dean v. State [Md] 56

Atl. 481. It is held in Maryland that a fine

graded according to the amount of oysters

unlawfully in possession may be imposed by

the court on a general verdict which doel

not find the amount so possessed. Id.
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plate a trial of the action as to whether they have been taken in such use and

whether they should be condemned."

The New York game law allows a civil action to recover penalty in addition to

criminal liability."

Fishery rights—An exclusive right of fishery on tide lands cannot be acquired

by long use,“ but in some states location of exclusive rights is provided for by

statute,“5 and the owner of private waters has the exclusive right of fishery there

in.“ New Jersey provides for the establishment of free public fisheries in fresh

water lakes on approval by the voters of the counties containing such lakes." Dam

ages are recoverable for forcible exclusion from public fishing grounds," or for wrong

ful fishing in private grounds,” or negligent injury to nets ;°° but there can be no

conviction for fishing in private waters unless state laws as to posting have been

complied with.‘n

another person’s shore.M

In Maine a penalty is imposed for maintaining fish weirs upon

Shooting rights—The owner of land for the purpose of shooting has an in

terest in the soil and not a mere easement, and may maintain the action for unlaw

ful shooting on such grounds.“

Oysters and clams—The laws of Virginia allow a verbal application for an

oyster planting location.“

ural beds.“

82- Neal v. Morse [Mlch.] 98 N. W. 14.

Comp. Laws Mich. 1897, §§ 5754, 5755. A plea

of guilty to the charge of illegal fishing

will not warrant the order. Id.

83. Laws 1901. c. 91, § 39. People v. Boot

man. 40 Misc. (N. Y.) 27. Not necessary that

complaint in action for penalty should state

that the case is not within the saving clauses

of the act. Id. Not necessary to indorse a.

reference to the statute on the summons

where complaint is served with summons,

nor to recite or refer to statute in complaint,

—it is suificient if facts bringing the action

within the statute are alleged. Id.

84. Pac. Steam Whaling Co. v. Alaska

Packers' Ass'n, 138 Cal, 632, 72 Pac. 161.

85. A valid location cannot be made on

ground occupied by another under a valid

location. White Crest Canning Co. v. Sims.

30 Wash. 374. 70 Pac. 1003. An invalid loca

tion on such territory will not ripen into a

valid location at the expiration of the prior

license. Id.

86. The grantee of a pond without reser

vation has the exclusive right oi! fishery and

may maintain trespass for an intrusion.

Gibbs v. Sweet, 20 Pa. Super. Ct. 275. The

owner of water in a non-navigable stream or

pond or of the privileges therein has the

exclusive right of fishery therein though the

land thereunder belongs to another. Lee v.

Mallard, 116 Ga. 18.

Note. Right to fish. whether public or

private, the kinds of fisheries and the enjoy

ment and protection of such rights are ex

haustively treated in a note to State v. Shaw

[Ohio] 60 L. R. A. 481.

87. The title of the act (Laws 1901, p. 333)

does not contain a plurality of subjects.

Albright v. Sussex County L. & P. Commis

sion, 68 N. J. Law, 623. Not local or special

legislation within the constitutional inhibi

tion. Id. Not essential that the question

should be submitted at the next election aft

er passage of the act. and the use being a

public one. the exercise of the power of emi

nent domain is authorized. Id.

In Maryland there may be no private location of nat

l’rivate clam beds are authorized by the laws of North Carolina."

88. Loss of probable profits may be shown.

Pac. Steam Whaling Co. v. Alaska Packers'

Ass'n, 138 Cal. 632. 72 Pae. 161. Defendants

may show a bona fide belief in title to fish

ery on question of punitive damages, Id.

Plaintiff is not prevented from recovering

punitive damages by reason of having com

mitted a trespass at one time on defendant's

lands above high water mark. Id. There is

sufficient reason for plaintiffs desisting from

further attempts to fish where they would

be frustrated by torce. Id.

80. Exemplary damages are recoverable

under the New York laws for fishing in a

priVate park. though stocked with fish pro

cured trom the state commission by anoth

er but Without the owner's consent [Laws

1896. c. 819. p. 264]. Rockefeller v. Lamora,

85 App. Div. (N. Y.) 254. ,

90. One running a. boat wantonly into

fishing nets outside the regular channel hav

ing sufiicient room for the boat is liable for

damages. Hopkins v. Norfolk & S. R. 00..

131 N. C. 463.

01. A conviction for fishing on a private

water way is not warranted where there has

been a want of compliance with the law as

to the number of notices to be posted and

the prosecutor accepted part of the fish

caught and furnished cooking necessaries to

accused to cook fish retained. Valentine v.

State [Miss] 35 So. 170.

92. The Maine statute imposing a. penalty

for maintaining a. fish weir below or beyond

low water mark in front of the shore or

flats of another allows the action where the

weir is so near or is so situated with refer

ence to complainant's shore that it lnjurlously

affects his enjoyment of his rights as owner.

The words "in front of the shore or flats of

another" are not to be taken literally [Rev.

St. Me. c. 3, § 63]. Dunton v. Parker. 97 Me.

461; Sawyer v. Beal, 97 Me. 356. The action

is not to be defeated by the fact that a por

tion of the weir but not the larger portion

is removed annually [Rev. St. Me. 0. 3, § 63]

Dunton v. Parker, 97 Me. 461.
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FIXTURES.

§ 1. Definition—The word fixtures, though it would seem proper to apply

it only to those chattels which have become part of the realty, is sometimes used

in the opposite sense to signify those which may be removed.“

§ 2. Annexation and intent. Requisites of the annexation—The intent with

which an annexation is made is the test of the character of a chattel alleged to

be a part of the realty.".

Indicia of intent—The purpose, effect and manner of placing“ the liability of

serious injury to the realty from the removal of the chattel,1 also whether the owner

of the realty has at any time asserted a right to the chattel,a and whether the chattel

sought to be held as realty could be used with equal efficiency in any establish

ment similar to that in which it is found,‘ and the nature of the occupancy of the

land,‘ respectively show intent. It is immaterial, however, where the intent to

annex is otherwise clear, whether the chattel would have to be taken apart in

order to be removed and would necessarily sufier more or less damage in the

process,‘ or whether the chattel, while annexed, was sold by the sheriif under exe

cution sale as personal property.°

annexation will not be admitted.’

So, also, proof of acts of the tenant after the

Whether a chattel has become a part of the realty, or has remained personalty,

is a mixed question of law and fact.”

93. Payne v. Sheets [VL] 65 Atl. 650.

94. Sinclair v. Quackenbush [Va.] 43 S. E.

354.

95. Code Pub. Gen. Laws Md. art. 72. l

46, allowing submission to a circuit court of

question of appropriation of natural oyster

beds only authorlms a summary decision as

to existence of natural beds and the judge

may not decide that a private location is

void for any other reason. Travers v. Dean

[1.111.] 56 Atl. 388.

90. The beds must be laid off according to

l 8391. State v. Goulding. 131 N. C. 715.

M. Cyc. Law Diet, "Fixtures," citing 40

N. Y. 287; 8 Iowa, 644.

98. Gunderson v. Kennedy, 104 Ill. App.

117; Jacoby v. Johnson (C. C. A.) 120 Fed.

487. In Friedly v. Giddings, 119 Fed. 438,

a. belt connecting the drive wheel with the

main shutting, was held to be realty. In

Page v. Urick, 81 Wash. 801, 72 Pac. 454, a.

house built on wooden shoes, resting on

wooden blocks laid on the ground, the whole

being in part en a city street and in part

on an adjoining lot. was held personaity.

Baker's tables, trays, etc.. nailed to building

held not leviable as personaity of greater

ai’ter conveyance. Taylor v. Plunkett [Dei.]

66 Atl. 884. A chattel does not become a

fixture unless (1) it is physically annexed,

It least by Juxtaposition. to the realty or

some appurtenaan thereof. (2) it is adapted

to and usable with that part of the realty

to which it is annexed. and (3) it was so an

nexed with the intention, on the part of the

person making the annexation to make it a

permanent accession to the realty. Hayford

v. Wentworth. 07 Me. 347, and cases cited.

Bee. further, Atl. Sate D. 8: T. Co. v. Atl. City

hundry C0,, 64 N. 1. Eq. 140; Bediord, 910.,

Stone Co. v. Oman (Ky.) 73 S. W. 1038.

.0. Gunderson v. Kennedy. 104 Ill. App.

111 A hm to compel the restoration to

plaintiff's land of a building removed there

irom by defendant. the builder, is demurra

bio it it fails to show the manner of the an

nexation. Bowie v. Smith [Md] 55 Atl. 625.

it is proper to consider whether the charac

ter of the annexation is such as to repel the

presumption that it was intended to be

merely temporary. Temple Co. v. Penn Mut.

L. Ins. Co. [N. J. Law] 54 Atl. 295. An ordi

nary range attached to the house merely by

stoVe pipes and water connections is not a

fixture. Jennings v. Vahey, 183 Mass. 47.

Compare In re Goldville Mtg. Co.. 118 Fed.

892 and William Firth Co. v. S. C. L. & '1‘.

Co. (C. C. A.) 122 Fed. 669, where the court

emphasizes the doctrine that where the in

tent to annex permanently is clear, the meth

od 0! annexation is immaterial. Permanent

stage appliances, opera. chairs screwed fast,

and a drop curtain placed in a theater by

the controlling stockholder held fixtures.

Murray v. Bender (C, C. A.) 125 Fed. 705.

Mirrors spiked to wall held not fixtures

though frames were painted to match room.

Cranston v. Beck [N. J. Law] 56 Ati. 121.

1. Baker v. McClurg, 198 Ill. 28. Building

addition is fixed when so attached that re

moval would injure main building and leave

addition of little value. Holmes v. Standard

Pub. Co. (N. J. Eq.] 55 Atl. 1107.

2. Conde v. Lee, 171 N. Y. 662.

3. Hillebrand v. Nelson (Neb.) 95 N. W.

1068. '

4. Railroad structure on land of another is

not fixture. Illinois Cent. R. Co. v. Hoskins,

80 Miss. 730. 92 Am. St. Rep. 612. Building

is fixture when placed on land permanently

and with intention 0! thereby adversely hold

ing the land. Rotan Grocery Co. v. Dowiin

[Tex. Civ. App.] 77 S. W. 430.

5. Baker v. McClurg, 198 Ill.

6. Oi! v. Finkclstein. 200 Ill. 40.

7. Lord v. Detroit Sav. Bank [Mich] 93

N. W. 1063.

B. Thomas v. Wagner [Mich] 92 N. W.

106. Will not be disturbed by the appellate

court. Ins. Co. of N. A. v. Buckstai'i' lNeb.)

92 N. W. 755. See, also. Swoop v, St. Martin,

110 La. 237.

28.
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An agreement' 01- an estoppel as to the movable or fixed character of annexed

chattels may arise against the landlord10 or the tenant from the renewal of a lease

without reservation.“

Third persons, though bona fide purchasers, do not become entitled to regard as

fixtures that which by agreement is made a movable."

§ 3. A severance does not result from the substitution of one for another an

nexed chattel."

FOOD.“

The legislature has power to enact pure food regulations for the protection of

the public.“ The Department of Agriculture authorized to make regulations for

sanitary inspection of oleomargarine cannot make such as are preventive of fraud."

Offenses."—Guilty knowledge is essential to the “willful” selling of bad food.“

When a pure food statute adopts no purity standard, that of a standard book of

formulae may be taken.“ The sale of colored oleomargarine may be made un

lawful, though it be sold for what it is.” The manufacture of a proscribed com

modity is not legalized by an act licensing dealers and manufacturers.“ Oleo

margarine is not an “imitation” if the ingredients naturally produce a yellow

color.“ Vinegar may be an imitation, though made from apple products." Corn

9. Silence of lease as to removal while

authorizing construction of addition does not

import a right of removal. Holmes v. Stan

dard Pub. Co. [N. J. Eq.] 55 Atl. 1107. A

boiler placed by a tenant in lieu of one which

wore out and with a privilege of removal

is not a fixture, Winner v. Williams [Miss]

35 So. 308. Tenant forfeits right by accept

ing new lease which is silent. Champ

Spring Co. v. Roth Tool Co. [Mo. App.] 77 S.

W. 344; Nicland v. Mahnken, 85 N. Y. Supp.

809.

10. By acts or express agreements. A

liberal construction will be given in favor

of the tenant. Morrison v. Sohn, 90 Mo.

App. 76; Peaks v. Hutchinson, 96 Me. 530;

O'Brien v. Mueller, 96 Md. 134.

The fact that, by the removal of the chat

tel, the value of the realty would be serious

ly impaired, may be considered in determin

ing the question of estoppel. Duntz v. Gran

ger Brew. Co., 41 Misc. (N. Y.) 177.

11. Spencer v. Commercial Co., 30 Wash.

520. 71 Pac. 53.

12. Compare McCrillis v. Cole [R. 1.] 55

AU. 196. Peaks v. Hutchinson, 96 Me, 530. A

transfer of the entire'property by the own

er of the land may in certain cases be deem

ed a conversion of the chattel. Smith v.

Stoddard, 67 N. E. 980. “The right of a party

to remove a chattel apparently a part of the

realty need not be recorded. Swoop v. St.

Martin, 110 La. 237.

13. Richmond v. Freeman's Nat, Bank, 86

App. Div. (N. Y.) 152.

14. Consult the article Adulteratlon, ante.

p. 27, as to the addition of foreign substances

to food considered under the Pure Food Acts.

Warranties of fitness of food for use, see

Sales.

15. Beha v. State [Neh] 93 N, W. 155.

Norfolk City ordinance prescribing test for

milk. Norfolk v. Flynn [Va.] 44 S. E. 717.

An act (Ky. St. 1899. § 1724) prohibiting sale

of milk of cows fed on still slop is valid

though there is no proof that it is an un

wholesorne food for cows. Sanders v. Corn.

[Ky.] 77 S, W. 358. Ordinance for permit and

inspection by board of health. Walton Y.

Toledo, 23 Ohio Circ. R. 547.

Subject of act held not double. State v.

Great Western C. & T. Co.. 171 Mo. 634. Pe

nal laws held not repealed by act permitting

licensing. Beha v. State [Neh] 93 N. W.

155. An ordinance regulating "conveying"

of milk for the purpose of selling same held

not intended to operate beyond city limits

and hence valid. Id. License fee used sole

ly for purpose of maintaining inspection bu—

reau held not a tax. id. Law held not void

for imposing a different test on milk of

fered by producer from that required in case

of a mere Vender. People v. Laesser, 79 App.

Div. (N. Y.) 884.

10. It attempted to prohibit defacement

of inspector's marks [Act May 9, 1902, con

strued], U. S. v. Bohl, 125 Fed. 625.

17. Evidence sufficient to show that an

"agent" for a foreign maker of oleomar

garine was a “seller.” Corn. v. Leslie, 20 Pa.

Super. Ct. 529. Addition of harmful preserv

atives, see Adulteration, ante, p. 28.

18. Veal less than four weeks old when

lsrélgled. State v. Nussenholtz [Conn.] 55 AU.

19. E. g. The U. S. Pharmacopoeia. People

v. Jennings [Mich] 94 N. W. 216. Should

not be construed to forbid the addition of

matter intended to improve the product

[Pure Food Law of 1895 construed]. People

v. Jennings [Mich] 94 N. W, 216.

20. People v. Meyer, 85 N. Y. Supp. 834.

21. Oleomnrgarine. People v. Meyer, 85

N. Y. Supp. 834,

22. Bennett v. Carr [Mich] 96 N. W. 26.

Perceptible shade of yellow makes it an imi

tation. People v. Phillips [Mich] 91 N. W.

616.

28. Dried apple refuse soaked in water

and colored. People v. Niagara Fruit Co

75 App. Div. (N. Y.) 11.
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syrup offered as such with a little cane syrup added is “truly” and “appropriately”

marked corn syrup, which is synonymous with glucose.“

Indictment and prosecution; Penalties."—It need not be alleged that milk is

an article of food." When an increased punishment follows a second offense it

must be pleaded." Distinct sales, each bearing a penalty, must not be joined in

one count, but be separately pleaded.“

FOBCIBLE ENTRY AND UNLAWFUL DETAINEB.

| 1.

of Action (11).

§ 1. Civil rights and remedies. A. The cause of action—At common law,

forcible entry “is the violently taking possession of lands and tenements with

menaces, force and arms, and without authority of law. "2" It is quasi ex delicto

in its nature.” The plaintiff must have had a right of possession at the time of

the entry," but it suffices if it be good only as against defendant." Proof of force

is necessary, and a merely unlawful but peaceable entry makes no case." A tenant

who after notice holds possession contrary to his lease is guilty,“ likewise a sub

lessee holding without right," or a purchaser at foreclosure sale who refuses a

valid tender for redemption." Unless it be concerted, a tenant is not liable who

Civil Rights and RemedielFA. Cause|

13. Procedure (12). |

l 3- Crimiunl Responsibility (14).

merely puts a stranger in at the end of the term."

An action of forcible entry and detainer cannot“forcible ejection or exclusion.”"

94. Need not be marked "glucose." Peo

_‘le v. Harris [Mich] 97 N. W. 402.

.‘B. Statute declaring sale of each pack

age of milk to be separate offense does not

mean that a single sale of several cans to

one person shall be alleged as several sales

[Agricultural Law, 5 20]. People v. Bueli,

85 App. Div. (N. Y.) 141. In Ohio trial ls be

fore justice without jury when no imprison

ment follows. State v. Smith [Ohio] 88 N. E.

1044.

26, 21. State v. Smith [Ohio] 68 N. E. 1044.

28. Pleading which did not particularize

each sale held bad. People v. Sheriff, 78

App. Div. (N. Y.) 46.

20. Griffin v. Griffin, 116 Ga. 754. One who

enters under order of court makes no unlaw

i‘ul entry. Frantz v. Baylor [Okl.] 71 Pac.

21". Under California statute. forcible ejec

lion relates back and vitiates a peaceable en

try. Kerr v. O'Keefe, 138 Cal. 416, 71 Pac.

447.

30.

81.

Not a mere pretense.

App.] 7'! S. W. 85.

32. A junior patentee, in possession, may

maintain an action of unlawful detniner

against one having no color of title. either

by purchase or lease. Kirby v. Scott, 24 Ky.

I- R. 2175. 78 S. W. 749; Bush v. Coomcr, 24

Ky. L. R. 702. 69 S. W. 793. Right of plaintiff

to possession before entry not in issue in

“'nshlngton. Gore v, Altice [\Vash.) 74 Fee.

556. it is sufficient if land is appropriated

and used in such a. way as to apprise the

neighborhood that the land is in exclusive

use and enjoyment of plaintiff. Eckert v.

Weilmuenster, 103 Ill. App. 490.

685.

217.

[Mo.

Drew v. Mosbarger. 104 Ill. App,

Frantz v. Saylor [0kl.] 71 Pac.

Buck v. Endlcott

33. Riley v. Cstron [Ind. T.] 69 S. W.

908.

iii. Lacrabere y. Wise [Cai.] 71 Pac. 175.

Whether proper notice to quit has been giv

Threats of force may work s

en in for the jury to determine. Heller v.

Beai. 23 Ohio Circ. R. 540. Under the Cali

fornia Code of Civ. Proc. (Q 1161. subd. 1)

where an action is brought for unlawful de

tainer after the period of the lease has ter

minated, it is not necessary to the mainte

nance thereof that the statutory notice to

quit necessary in cases of the termination of

a tenancy at will shall have first been given.

Earl Orchard Co. v. Fava. 188 Cal. 76, 70 Pac.

1073.

Notice served on wife is on "member of

family over 16." Swanson v. Smith [Ky.] 77

S. W. 700. Purchaser from landlord need not

exhibit deed to hold over tenant when de

manding possession. The act requiring it

when suing for rent does not apply. Tucker

v. McClenny [Mo. App.] 77 S. W. 151. By

failure to deny expiration of term right to

notice to quit may be admitted away. Morris

v. Healy Lumber Co. [Wash] 74 Pac. 662.

A statute dispensing with notice to perform

covenants of a lease in order to fix a for

feiture does not dispense with statutory

notice to quit [Code Civ. Proc. § 1161].

Schnittger v. Rose. 139 Cal. 656, 73 Pnc. 449.

85. Absence of consent to a subletting

presumed from the fact that no authority to

sublet was endorsed on a lease as provided

by its terms. Berryhill v. llealey [Minn]

95 N. W, 314. Holding 1 rightful under ten

ant who bought in at foreclosure sale against

landlord. Moston v. Stow, 81 Mo. App. 554.

30. Demand on husband who is tenant in

common with wife not good to cut off right

to redeem. Harden v. Collins [Ala.] 35 So.

367. But he may show that ho had made

valuable improvements. Id.

87. St, Louis Brew. Ass‘n v. Niederluecke

[Mo. App.] 76 S. W. 645.

88. For which special damrges are al—

lowed. Wegner v. Lubenow [N. D.] 95 N. W.

442.
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be maintained where the object of the action is merely to recover rent alleged to

be due by reason of the fact that the tenant has exercised his option to renew his

term, and has entered upon such renewed term. The action should be to recover

rent."

The right to recover damages is sometimes given,“ but in unlawful detainer

only from the date of the demand for possession.“ When, during the period of

the lease, the lessor is guilty of forcible entry, damages therefor may be recovered

by the tenant, even though, prior to the trial of the action, the lease has expired.

Judgment-for restitution in such case, however, will not, of course, be given.“

It is no defense that defendant is tenant under a void lease,“ nor that a hold

over tenant has begun adverse proceedings against the land.“ As in other cases

a tenant is estopped to deny his landlord’s title,“ but he may show that his de—

tainer is lawful because the landlord has no right to possession.“ The validity

of an assignment of a lease is not material when the action is laid on a, wrongful

holding over after the term."

B. Procedure. Practice—The proceeding is expeditious and somewhat sum

mary in its character.“ It is within the discretion of the trial judge to grant

separate trials to defendants.“

The action being legal in its nature,“ the ultimate equitable rights of parties

cannot be determined therein." The question of title is not involved. The actions

may be maintained where the plaintiff can show that he was rightfully in pos

session." A party may, however, prove his title in order to show that he was

rightfully in possession, and the extent of such possession, the court properly in

structing the jury with reference to the purpose for which the evidence was al

lowed."

Parties—The person entitled to possession at the time of the entry“ or the

39. Brown v, Barnuels, 24 Ky. L. It. 1216.

70 S. W. 1047.

40- Under Rev. St. Mo. § 8340 a. judgment

for twice the rental value of the premises

for the period elapslng between the date

when defendant should have vacated and the

date of judgment. will be sustained. Hadley

v. Bernero, 97 Mo. App. 314. Evidence of

waste in removal of shafting, etc.. for which

recovery might be had. Champ Spring Co.

v. Roth Tool Co. [Mo. App.] 77 S. W. 344.

41. Moston v. Stow. 91 Mo. App. 554.

42. Cutler v. Co-op. Brotherhood. 31 Wash.

680, 72 Pac. 464.

48. Lease for immoral purpose.

Wilson [Neb.] 95 N. W. 494.

44. Eminent domain. Morris v. Healy

Lumber Co. [Wash.] 74 Pac. 662.

45. Ellis v. Fitzpatrick (C. C. A.) 118 Fed.

430. A purchase by the tenant of the title

of the landlord at foreclosure sale, extin~

guishes the tenancy. In an action for un

lawful detainer instituted thereafter, a sub

tenant may show such facts, and the execu

tion of a lease from such purchasing tenant

to himself. Moston v_. Stow, 91 Mo. App. 554.

46. Defendant pleading fraud in a deed

to plaintiff and in a. lease back to defendant

may show whole transaction and their rela

tions; and need not sue to rescind. Simon

Newman Co. v. Lassing [CaL] 74 Pac. 761.

Tenant may show that landlord's title he

came extinguished after entry so that de

tainer was lawful. Fry v. Boman [Kan] 73

Pac. 61.

47. Armstrong v. Mayer [Neb.] 95 N. W.

483. Sublease: without consent are no de

Klng v.

fense against iessor‘s grantee.

McClenny [Mo. App.] 77 S. W. 151.

defenses, see post. I 1 B.

48. Adkins v. Andrews [Neb.] 96 N. W.

228. In West Virginia action must be in

stituted within three years; after that action

should be in ejectment. Billingsley v. Stut

ler, 52 W. Va. 92.

Statute allowing restitution before judg

ment on giving bond not lacking in “due

process." Morris v. Healy Lumber Co.

[Il’asn] 74 Pac. 662.

Limitations! Action not barred by inac

tion of landlord for two years on tenant's

default in payment of rent under lease from

month to month indefinitely, Donahoe v.

Mltchem [Ok1.] 74 Fee. 903.

49. Levy v. David [R. 1.] 52 Atl. 1080,

50. So in Indian Territory under Curtis

Act and it cannot be transferred to equity

Tucker v.

Pleading

side. Swinney v. Kelley [Ind. T.] 76 S. W.

303.

51. Anderson v. Ferguson [Okl.] 71 Fee.

225. Rents may be recovered in same action.

Nolan v. Hentig, 138 Cal. 281, 71 Fee. 440.

Judgment is not bar to ejectment. Swanson

v. Smith [Ky.] 77 S. W. 700.

52. Rosenberger v. Wabash R. Co.. 96

Mo. App. 504; McGrew v, Lamb, 31 Wash.

485, 72 Pac. 100; Bush v. Coomer, 24 Ky. L.

R. 702, 69 S. W. 793; Hill v. \Vatkins [Ind.

T.] 69 S. W. 837; Kirby v. Scott. 24 Ky. L

R. 2175, 73 S. W. 749; Graham v. Conway, 91

Mo. App. 391.

53. Hewlett v. Hyden [Ind. T.] 69 S. W.

839.

54. Under the Code of Mississippi. an ac
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forfeiture by a tenant" should sue. Parties under whom the tenant entered should

be joined."

Jurisdiction must be had according to the statute."

PleadingP—A complaint is sufficient if it recites the facts alleged to consti

tute the wrongful act in the language of the statute.” A mere allegation of own

ership in fee by the plaintifi does not plead a possession.“ Good pleading re

quires an allegation that the premises were unlawfully detained at the time of

bringing action.‘1 A description of the land, as in the deed of conveyance, and

siuliciently definite to enable the officer, with the assistance of the plaintiff, to

avoid mistake in regard thereto, will satisfy the requirements in an action of un—

lawful detainer." Allegations of rent due at the time of bringing action go

merely to the measure of the recovery and do not impair the complaint.“

After the criminal character of the action of unlawful dctainer became some—

what modified by statute, the criminal prosecution and the civil remedy con

tinued to be governed by the same rules.“ It may still be requisite, therefore,

under certain forms of statute, to allege facts sufficient to show that the case is

one in which an action of that strict character may be brought." -

Under a statute which recognizes both the civil and the criminal character of

an action in unlawful detainer and for restitution, an oral plea of not guilty will

be deemed merely a denial of the general allegations of the complaint. In order

to set up new matter by way of defense or in mitigation, the answer must be in

writing.“ Admission of plaintiff‘s possession will be implied from an answer

which admits the making of the lease, and rests solely on the plaintiff’s breach of

certain covenants of the lease."

The warrant should state the county in which are found the premises in con

trovcrsy.“
It does not change the cause of action to amend a. writ by stating

that plaintifi was in possession at the time of entry.”

tion of unlawful entry and detainer should

be instituted by the tenant against a. third

party alleged to have unlawfully entered.

it is at least clear, that if the action could

be maintained by the owner of the land, the

rightful tenant would have to be made a.

party. Hammel v. Atkinson [Miss] 34 So.

225. By statute (Rev. St. 1899, 5} 3353. 3355)

grantee may sue and prove his title, Id.

Grantee who reserved right of possession.

Tucker v. McClenny [Mo. App] 77 S. W. 151.

55. Where a. forfeiture is waived by the

lessor, and the premises are subsequently

conveyed. the grantee cannot maintain the

action where alleged right so to do is based

solely on such previous act of forfeiture.

Small v. Clark, 97 Me. 304. The grantee of

I. lessor should sue when the tenant holds

over. Drew v. Mosbarger, 104 Ill, App. 635.

50. Landlord who acquired title by tax

sale is necmssary party to action by owner

claiming adversely. Cope v. Payne [Tenn.l

76 B. W. 820.
51'. Filing answer to complaint before Jus

tin makes a "voluntary appearance." Mc

Anish v. Grant [Or.] 74 Pac. 396.

58. Complaint suflicient under 2 Bull. Ann.

Codes & St. l 5526. Gore v. Altlce [Wash]

74 Pac. 656. Allegation of ownership is

needles; [8. & C. Comp_ 5 5947]. Helney v.

Heincy [Or.] 78 Pac. 1038. Sufficient to plead

- holding over (Rev. 8t. 1899, § 3321]. Tuck

er v. McClenny [ll/lo. App.l 77 8. W. 151.

5’. Grrsnameyer v. Coats [01¢] 72 Fee.

00.

100.

81. Champ Spring Co. v. Roth Tool Co..

96 Mo. App. 518.

62. Billingsley v. Stutler, 52 W. Va. 92.

Amendment as to description is allowable.

Evetts v. Johns [Tern Civ. App.] 76 S. W.

778. Description sufficient. Id.

08. Ellis v. Fitzpatrick (C. C, A.) 118 Fed.

430. Where a. statute authorizes a finding of

the damages suffered by the plaintiff by rea

son of the detention, the court may, under :1

complaint praying for a specific amount of

rent, the detainer having been after the de

fault, ascertain in the same action the

amount due in fact. Nolan v. Hentig, 138

Cal. 281. 71 Pac. 440. _

84. Grifi'ln v. Griffin, 116 Ga. 754, where

the court stated with reference to an action

of this character that "the same rules as to

the character of the force necessary should

he applied to it as to the prosecution for the

public wrong."

65. Evelelh v, Gill, 97 Me. 815. where the

court held insufficient a. general allegation

that the estate of the tenant had been “de

termined” on a specified day.

88. Berryhill v. Healey [Minn.] 95 N. W.

314.

McGrew v. Lamb, 31 Wash. 485. 72 Pac.

07’. Mallck v. Kellogg [Will ,5 N. W.

372.

68. Harmless error disregarded. Bush v.

Coomer. 24 Ky. L. R. 702. 89 S. \V. 793.

00. Hoffman v. Mann [Ky.] 75 8. W. 219.

811.
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Enforcement of judgment—In an action of unlawful dctainer, plaintifi is en

titled to execution under an alias writ where the officer failed to execute the first

writ issued by reason of the inclemency of the weather and the physical condition

of the wife of the defendant." A tenant’s right to pay into court the rent found

due, and thereupon have restitution under the California Code, is confined to

cases where action is based solely on breach of covenant to pay rent."

A retention bond carries no liability in favor of the original plaintiff for a

holding over after plaintiff conveyed all his interest."

Objections to a notice to quit" or to legality of service of process may be waived

if not seasonably taken." '

The right of new trial, appeal or other review and the practice thereon is usual

ly specially defined."

§ 2. Criminal responsibility—At common law, an action of forcible entry

and detainer was a criminal or quasi criminal process. It was permitted only

where the entry and detainer were by the use of force." Under the early English

common law, forcible entry was an offense against the public."

In an action constituting a mere prosecution for forcible entry, the description

of the premises need not possess the particularity and definiteness requisite where

the action is also for restitution."

FORECLOSURE OF MORTGAGES ON LAND.

Right of Action (18). B. Parties and Pro! 1. By Scire Facial or Executory Process

(14). case (20). C. Pleading. Trial and Evidence

I 2. Sale by Trustee under Deed or Power. (21). D. Decree or Judgment (24). E. Sale

—A. Right to Sell (15). B. Notice (15). C. (26). F. Deficiency (31). G. Receivership

Sale (16). D. Costs and Fees (17). E. De- (33). H. Distribution of Proceeds (35). I.

Effect of Proceedings (36). .1. Costs (37).

15. Redemption (37). Right Time;

Amount; Mode; Action to Redeem; Effect.

fective Foreclosures and Rights under Them

(17).

5 3. Strict Foreclosure (18).

I4. Foreclosure by Action and Salc.—A.

§ 1. Foreclosure by scire facias or ezecutory process—A notice of demand

in a proceeding via executiva need not embody all the information contained in

the petition for the writ of seizure." The sheriff must sell in accord with the

the municipal court of the city of Stillwater,

must proceed in harmony with the provisions

of Gen. St. 1894. c. 86. determining the mode

of appeal to said court. “’atier v. Buth. 87

Minn. 205, Proceedings in District Court are

reviewable only by certiorari. Johnson v.

Booge [N. J. Law] 56 Atl. 238. Ten days'

notice of appeal required. American Brass

Mfg. Co. v. Philippi [510. App.] 77 S. W. 475.

70. Dieckman v. Weirich, 24 Ky, L. R

2340, 73 S. W. 1119.

71. Does not exist where the action is for

breach of other covenants. Bateman v. Su

perior Ct., 139 Cal. 140, 72 Pac. 922.

72. Brooks v. Buir [Ark.] 70 S. W. 464.

Liability on appeal bond ceases only when

defeated appellant makes restitution but

amount recovered on a supersedeas bond may

be deducted. Penny v. Richardson [OkL] 71

Pac. 227. It is no defense to a bond by de

fendant in “summary proceedings" that

plaintiff who recovered the Judgment con

templated was not the real party in interest.

Curtiss v. Curtiss, 182 Mass. 104.

78. Waived by failure to object below and

standing on defense of an extension by pa

roi. Snyder v. Porter [Neb.] 95 N. W. 1009.

74. Appearance and defense on the merits

waives right to question service. Forsythe

v. Huey [Ky.] 74 S. W. 1088.

75. In Nebraska, prior to 1901. appeal to

the district court did not lie from a judg

ment rendered by a. justice of the peace in

forcible entry and detainer. Sullivan v.

Height [Neb.] 98 N. W. 487'. Sullivan Trans

fer Co. v. Paska [Nob] 96 N. W. 163. In

Minnesota, an appeal to the supreme court

in an action of unlawful detainer entered in

It should be speedily given and there is no

conflict in the statutes between the statutory

time for return of appeal and that for ten

days' notice. Id. And for delay in prosecu

tion (ten months) may be dismissed. Id.

New Trial. General statutes for new trial

held inapplicable where the forcible entry

act provides for a traverse of inquisition by

aggrieved party. Swanson v. Smith [Ky]

77 S. W. 700. Moving for relief from judg

ment not a waiver of right to assail it by

moving for new trial. Schnittger v. Rosa.

139 Cal. 656. 73 Pac. 449.

76. Eveleth v. Gill, 97 Me. 315.

77. Griffin v. Griffin, 116 Ga. 754.

78. Peeile v. State [Ind.] 68 N. E. 082.

79. It is enough that the debtor be noti

fied in the manner provided by law that a

demand-for the writ of seizure has been

made for the satisfaction of a claim suffi
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terms of the writ.” A judgment on scire facias is conclusive against all per

sons served either as defendants or terre-tenants.“

§ 2. Sale by trustee in deed or under power. A. Right to sell.—In certain

states foreclosures by sale under power in the mortgage or by trustee in trust

deeds are not recognized.“ The rule differs as to the right to sell after the grantor’s

death," or that of one assuming the mortgage.“

Negligence of recording ofiicer in failing to record the power of sale will not

invalidate a foreclosure by advertisement." If a substitution of trustees must be

recorded, it is necessary that a change in the trustee, who is such ex-oflicio as treas

urer of a corporation, appear of record."° A default may consist in the nonpay

ment of interest or any part thereof when due if the mortgage so provides, though

it is silent as to default in an instalment of principal." Limitations of actions in

personam do not bar the right to sell under a power,“ nor do limitations applicable

to mortgage foreclosures.” -

Substitution of a trustee must rest on some failure of duty,” under the terms

of the deed.‘1

In proceedings to enjoin the exercise of a power of sale, for the reason that

it will constitute a cloud on title, it must be shown how they will so operate."2

The power cannot be exercised after bill filed to protect equity of redemption by an

accounting and redemption."

A wife may execute an antenuptial power to foreclose without joinder of her

husband."

(§ 2) B. Notice—Provision as to

ciently described to identify it. Rogers v.

St. Martin. 110 Ls. 80.

80. Sale may be enjoined it his advertise

ment offered to sell for cash alone and the

writ commands him to sell for cash in part

and on credit for the balance. Rogers v.

St. Martin, 110 La. 80.

81. Torre-tenants cannot as against a

purchaser assert a satisfaction of record.

Saint v. Cornwall [Pa.] 56 At]. 440.

82. Staunchfield v. Jenter [NebJ 96 N. W.

642. An attempted sale in that way is in

Nebraska absolutely void as between the

parties and as to all persons having notice

from the recitals of the instrument itself or

by any other means of the purpose for

which the instrument sought to be enforced

was executed. Cullen v. Casey [NebJ 95

N. W, 605.

83. May sell in Montana without refer

ence to the administration of the grantor's

estate [Code Civ. Proc. I 2603]. Muth v.

Goddard [Mont.] 72 Pac. 621. In Texas even

an express power is revoked by the death of

the mortgagor so far as to prevent sale

pending administration or while administra

tion may be had. Tex. Loan Agency v. Din

gee (Tex. Civ. App.] 75 S. W. 866.

84. Transfer by a. husband to his wife of

land subject to a purchase money mortgage,

she assuming one-half the mortgage debt,

causes the power of sale to be revoked on

the wife's death. necessitating the land to

be subjected to payment of the debt in the

course of administration on her estate, and

this though the debt being for purchase

money has precedence over other debts.

Whiimire v. May [Tex.l 72 S. W. 876.

86. Comp. Laws 1887. i 3272, provides that

an instrument is deemed to be of record

notice of sale under deeds of trust must

when deposited for record, Shelby v. Bow

den [8. D.] 94 N. W. 416.

86. Under Laws 1896. p. 105, a change in

a corporation's treasurer must be recorded

to validate a sale under a deed of trust to

the treasurer of a corporation, though the

deed provides that upon any other person

becoming treasurer, he shall by such fact

become the trustee. Shipp v. New South

Bldg. & Loan Ass'n [Miss] 32 So. 904.

87. The provision respecting default in

principal was erased, Dalton v. Eaves, 92

Mo. App. 72.

88. Menzel v. Hinton. 132 N. C. 660; Cone

v. Hyatt. 132 N. C. 810.

89. Miller v. Coxe. 133 N. C. 578.

90. Request is prerequisite if terms re

quire it and until trustee has failed to act

on request there is no power to appoint a

substitute and the acts of the substitute are

void. Bemis v. Williams [Ten Civ. App.]

74 S. W. 332.

91. Soubsfifuflon of a trustee in case of

“default. refusal or disqualification." is not

authorized where default was at the request

of the creditor. or the trustee failed to sig

nify acceptance (creditor after such re

quested dcfault appointed his brother as

trustee who made sale). Bracken v. Bounds

[Tex] 71 S. W. 647.

in. Not sufficient to aver that the sale

was being advertised in a newspaper not au

thorized for such purposes. without a show

ing of the character of the trust. the nature

of the sale, or the manner in which it would

affect plaintiff's title. Wilson v. Gray, 97

Mo. App. 632.

93. Nat. Bldg. & Loan Ass’n v. Cheatham.

137 Ala. 39-5.

04. Lide v. Park, 135 Ala. 181.
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be strictly followed.“ The debtor’s nonresident attorney in fact" or subsequent

purchasers or encumbrancers are not entitled to notice."

(§ 2) C. Sale.°s-—The sale must be honestly conducted so that the best price

may be realized.” Sales are not vitiated by non-prejudicial defects.1 Separate

sales of distinct tracts under one mortgage,2 or a sale of the property as a whole.

where the trustee is given an alternative as to a sale in parcels or in gross, are

not abuses of discretion.“ The latter is merely voidable for good cause though one

of several distinct tracts constituted a homestead.‘ Sale in the mortgagee’s ab

sence though at the time specified by his notice cannot be made at the mortgagor’s

instance,“ and resale thereupon had is not invalidated by the fact that the mort

gagor leaves the place of sale after the first sale, if there are no bidders who dis

perse before the second sale is made or who are deterred from bidding.“ A sale

properly made is not invalidated as to one mortgagor, by failure of another to per

form acts which might have prevented foreclosure.’

The mortgagor,a or a corporation of which the trustees are stockholders and

directors,9 may purchase.

If the sale is made with the understanding that it is for cash it will not be in

validated by a subsequent agreement by the creditor to extend credit.“ A mort

gagee executing the power is not bound to protect subsequent incumbrancers’ rights

in any surplus." The purchaser is not bound to see that the money is applied

by the trustee to the debt.“

Setting aside sale."—The status of one complaining of a trustee’s sale under

05. Vi'here three notices are required. it is

not sufficient to post a notice at the court

house door and on adjoining corners of the

court-house square, since such notices are

practically in the same place. and a sale for

an inadequate price will be set aside. Nat.

Loan & Inv. Co. v. Dorenblaser, 30 Tex. Civ.

App. 148. Thirty days’ notice previous to

sale, satisfied by publication in a newspaper

once a. week during such period. Atkinson v.

Wash. & J. College [W. Va.] 46 S. E. 253.

The fact that a paper is not issued on Sun

day does not prevent it from being a daily

paper [Act 1902, p. 213. c. 92] (Wilson v. Petz

old [Ky] 76 S. W. 1093) though publication

is to be for consecutive days (El Paso v.

Ft. Dearborn Nat. Bank [Tex. Civ. App.] 71

S. W. 799.) Signature to notice of sale as

“mortgagees” instead of ussignees of the

mortgage. is not fatal. Babcock v. Wells, 25

R. I. 23. .

Evidence that the attorney in contracting

for publication of trustee's notice of sale,

said it could be put in any place and the

fewer that saw it the better, does not ren

der the sale illegal. Nations v. Pulse. 175

Mo. 86. Failure to post notice must be es

tablished to be a ground for setting aside.

Atkinson v. \Vash. & J. College [W. Va.] 46

S. E. 253.

96. M. Atkinson v. Wash. & J. College [W.

Va.] 46 S. E. 253.

98. See Frauds. Statute of. for necessity

of written memorandum of sale.

99. Dwyer v. Rohan, 99 lilo. App. 120.

1. Failure to make report required by

Code 1899. c. 87. § 3. is not fatal. Atkinson

v. Wash. & J. College [W. Va.] 46 S. E. 253.

Where a sale is opened before the expiration

of the hour advertised. it is not invalidated

by the fact that it was not completed within

the hour by reason of a delay taken to notify

the mortgagee's agent in order that he might

be present. Simonton v. Conn. Mut. L. Ins.

Co. [Minn.] 95 N. W. 451.

2. Babcock v. Wells, 25 R. I. 23.

8. Nat. Loan & Inv. Co. v. Dorenblaser, 30

Tex, Clv. App. 148.

4. Phelps v. Western Realty Co. [Minn.]

94 N. W. 1085.

5. A sale so made cannot be regarded as

merely voidable where the mortgagee re—

pudiates the acts of the sheriff. Simonton v.

Conn. Mut. L. Ins. Co. [Minn.] 95 N. W. 451.

Equitable relief cannot be granted a mort

gagor who attempts to have such a foreclo

sure saie sustained in order that he may

prevent the application of property to the

mortgage debt on payment of the same per

centage of its value. Id.

6. Simonton v. Conn. Mut. L. Ins.

[Minn] 95 N. W. 451.

7. Nations v. Pulse, 175 Mo. 85.

8. Though the mortgagee is a. trustee for

him. Coleman v. McKee, 24 R. I. 596.

9. Especially where the corporation as

holder of the debt secured, had by the ex

press terms of the deed, the right to pur

Co.

chase. Herbert Kraft Co. v. Bryan [CaL] 73

Pac. 745.

10. Atkinson v. Wash. & J. College [W.

Va.] 46 S. E. 253.

11. Need not examine the record to ascer

tain such incumbrances. and assumpsit can

not be maintained against hlm by a. judg

ment creditor of the mortgagor. Norman v.

Hallsey, 132 N. C. 8.

12. Where the trust deed expressly makes

such provision. Mosca Mill & Elev. Co. v.

Murto [Colo. App.] 72 Pac. 287.

13. Evidence held to justify the setting

aside of a trustee's sale on the ground of

surprise, unfairness and undue advantage

taken of the mortgagor, Elmslie v. Mayor

[Miss] 35 So. 201.
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a power is the same as that of one complaining of an unconfirmed judicial sale.“

Inadequacy of price is not alone sufiicient," unless so great as to shock the con

science.“ The maker of the deed may still insist that the trustee cannot purchase

at the sale though the property has been transferred to one who assumed the debt."

Where the purchaser is not, by connection with the deed of trust, charged with

any responsibility for the regularity of the trustee’s proceedings, the burden of

showing defects or irregularities of the sale is on the party asserting them.“ The

trustee’s deed is admissible to show proper execution of the power, where it stipu

lates that its recitals shall be prima facie evidence of facts stated."

Ratification—The mortgagor may ratify a sale by recognizing its validity}0

but he cannot affect the rights of his previous grantee.“ An acceptance of the

proceeds is a ratification.”

(§ 2) D. Costs and attorney/s fees—Counsel fees should not be allowed un

less it is shown that they were necessary to the proper performance of the trustee’s

duties." The trustee is not entitled to attorney’s fees provided for in mortgage

notes where he collects them by sale under the power.“ Auctioneer’s charges can

not be allowed a trustee unless arranged for in advance," and it has been held

that such fees must be paid by the trustee." A statement of the principal and

interest due does not estop the trustee from claiming an additional amount as

commission."

(§ 2) E. Defective foreclosures and rights under them.—Defective foreclo

sures under power may be validated by curative acts." If the trust deed provides

that a conveyance by the trustee shall be conclusive against the grantor, such a

deed will be conclusive in an action involving only the legal title though perhaps

the fairness of the sale might be inquired into in equity.”

A sale in accordance with law and the deed of trust vests in the purchaser

an equitable title on payment of the purchase money, though the trustee is not

qualified to execute a deed by reason of his authority not having been in writing.”

If the mortgagee purchase without authority he is bound to account only as

a mortgagee in possession.“ A purchaser under a deed of trust cannot be dis

possessed by the mortgagors until payment of the debt secured."

14. Atkinson v. Wash. & J'. College [W. 21. Bernie v. Williams [Tom Clv, Amy] 74

V5.1 48 S. E. 253. S. W. 332.

in determining the question of fair- 22- Though counsel advised otherwise and
15.

ness, it it is admitted that other property

was received by the mortgagee! in payment

or the debt. the value of such property must

be ehown. Babcock v. Wells. 25 R. I. 28.

16. The bill must contain an offer to pay

a larger price or guarantee that such price

will be obtained on a resale. Atkinson v.

“'ash. at J. College [W. Va.] 46 S. E. 253. A

sale of property for a. nominal sum and a.

re-eale for forty times as much shows a

wrongful appropriation of the security.

Dwyer v. Rohan. 99 Mo. App, 120.

11. Dwyer v. Rohan, 99 Mo. App. 120.

18. Atkinson v. Wash. & .1’. College [W.

Va.) 46 S, E. 253. Plaintiff seeking to set

aside a trustee’s deed on the strength of col

lateral facts must prove them. Mosca Mill.

& Elev. Co. v. Murto [Colo. App.] 72 Pac. 287.

I'D. Recital that an application to the

trustee for sale was made. places burden on

the holder of the notes to show the contrary.

Mosca Mill. & Elev. Co. v. Murto [Colo. App]

72 Pee. 287.

a. Repurchnelng. Phelps v.

Realty Co. [MlnnJ 94 N. W. 1085.

Curr. Lew. Vol. 2-1.

Western

thereafter neither the mortgagor nor the

creditor can urge that the trustee sold with~

out request. Norwood v. Lussiter, 132 N. C.

52.

23. Duffy v. Smith‘, 132 N. C. 88.

24. The notes previously having been

placed in the hands of a firm of attorneys of

which the trustee was a. member. Elkln v.

Rives [Miss] 35 So. 200.

25. Smith v. Olcott. 19 App. D. C. 61.

20, 27. Duffy v. Smith, 132 N. C. 38.

28. Foreclosure sale made in 1874 held

validated by curative acts 0! 1883. 1889, Gen.

St. 1894, H 6054. 6055. Johnson v. Peterson

[Minn.] 97 N. W. 384.

29. Mersfelder v. Spring. 139 Cal. 593, 73

Pac. 452.

30. Daniel v. Garner [Ark] 76 S. W. 1063.

31. Not chargeable with the rental value

but only with the actual receipts or what

should have been received under the exer

cise of reasonable diligence and should be

credited with costs of sale. Nat. Mut. Bldg.

& Loan Ass'n v. Houston [MlnnJ 82 So. 911.

82. Daniel v. Garner [Ark.] 76 8. W. 1063;

Chambers v. Bookman [8. C.] 46 S. E. 89.
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§ 3. Strict foreclosure cannot be had against the owner of the legal title to

the mortgaged premises," or of an equitable mortgage.“

§ 4. Foreclosure by action and sale. A. Right of action.—Though by

statute foreclosure proceedings are provided which are adjudged to be an action at

law, nevertheless a proceeding for foreclosure may be regarded as in equity where

the questions presented are not such as may be adjudicated at law."

Default must precede the bill.“ Under some statutes, the mortgage need not

express the right to foreclose for default in interest." The provision may be

made in a renewal note." Acceptance of payment of a second coupon does not

prejudice foreclosure begun on default in a first interest coupon.” Default in pay

ment of a note given in payment of interest due warrants foreclosure.‘o

A mortgagee may be estopped to foreclose, where by his conduct he has led

the mortgagor to believe that the time for payment of the debt was extended,‘1

but extension does not remove the right to declare the entire debt due on failure

to pay interest and taxes.“

' Foreclosure may be had for breach of covenants to insure or repay expendi

tures for insurance and abstracts of title.“

An option to declare the entire debt due is removed by tender before its ex

ercise,“ by receipt of the overdue interest without objection.“ Notice of election

is waived by the mortgagor, if be absent himself from his usual residence, with

out making any provision by which he may be found, or notifying the mortgagee.“

Filing the bill is sufficient exercise of the option." A trustee may foreclose on

default in interest without complying with other provisions in the deed relating

to an election by a majority of the bond holders, to declare the principal sum

due.“

Title of mortgagor necessary to suit—Where a mortgage is executed jointly

and one of the mortgagors is entitled to a homestead exemption, the interest of the

other may be sold." A mortgage may be foreclosed on a remainder, though there

is a possibility that it may be devested before determination of the particular

estate.“

Foreclosure may be had on cross bill in a suit to quiet title despite the un

certainty as to title in plaintiff.“

Suspension and stay.—Foreclosure proceedings are not within statutes for

83. South Omaha Bav. Bank v. Levy [Nah]

95 N. W. 603.

34. Conveyance absolute in form intended

to secure a. loan. McCaughey v. McDuflle

[Cal.] 74 Pac. 751.

85. As where it is alleged that the corpo

rate existence of the mortgagor had expired

at the time of execution of the mortgage

State v. Evans. 176 M0. 310.

86. Taxes. Bradley v. Glenmary Co., 64 N.

J. Eq. 77.

87. Under Burns' Rev. St. 1901, § 1116;

Horner's Rev. St. 1897, Q 1102. Foreclosure

for default in interest may he had of a mort

gage securing a' note bearing interest pay

able annually. Perry v. Fisher. 30 Ind. App.

261.

88. First Nat. Bank v. Citizens'

Bank [Wyo.] 70 Pac. 726.

39. The mortgagor and mortgagee agreed

that the conditions and equities were to re

main unchanged and unaffected by the pay

ments. Curran v. Houston, 201 Ill. 442.

40. Facts held to show a first mortgagee's

action was not rendered premature by estop

State

pel to assert that interest was unpaid. Priest

v. Gumprecht, 81 App. Div. (N. Y.) 631.

41. Quasi estoppel may arise against a

second mortgagee, where. after negotiations

with the first and second mortgagees, the

mortgagor pays a. sum on the first under the

Hello! that there is an agreement that the

second mortgage is thereby to be extended.

Bradley v. Glenmary Co., 64 N. J. Eq. 77.

422. Iowa L. 8: T. Co. v. Haller, 119 Iowa,

'3 .

43. Uedelhofen v. Mason, 201 Ill. 465.

44. Schieck v. Donohue, 77 App. Div. (N.

Y.) 321.

45. Huston v. Fatka, 30 Ind. ADD. 693.

46. The requirement being equitable and

not contractual. Julien v. Model Bldg" L. &

I. Go, 116 Wis. 79.

47. Holdroft v. Remlee, 105 Ill, App. 671.

48. Long Island L. & T. Co. v. Long Island

C. & N. R. Co., 82 N. Y. Supp. 644.

49. Lester v. Johnston, 137 Ala. 194.

50. Fields v. Gwynn, 19 App. D. C. 99.

51- But no costs or attorneys' fees should

be allowed. Mock v. Chalstrom [Iowa] 96 N.

W. 909.
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bidding actions against executors or administrators for a specified period after

grant of letters or probate." The decree is not for the payment of money within

the meaning of statutes suspending for a time sales under such decree."

Foreclosure may be enjoined until the determination of collateral questions

of fact,“ though not to protect a trifling right."

Defenses—Payment," duress," fraud," or illegality of consideration,“ may

furnish good defenses. Collateral agreements may, if binding, afiord a defense.“

Tender made before foreclosure was brought is suflicient to authorize dis

missal,“l but foreclosure for the entire amount begun on default in an instalment

cannot be stayed by payment of the amount and expenses due to date."

Other suits or actions pending.—An original bill cannot be maintained on

an unrecorded mortgage pending suit on another mortgage."

Foreclosure of a mortgage after foreclosure of a second mortgage on other

property but as additional security for the original debt and advances is not within

statutes against foreclosure pending action on the debt.“ Under such statutes

leave to sue on the bond pending foreclosure cannot be granted on the ground that

the mortgage security is insufficient.“ The question may be raised by interveners

who have acquired the interests of the mortgagors, and the rule applies though

the allegation is made in a cross petition by the holders of a second mortgage.“

Failure to prove that no legal proceedings have been had simply authorizes dis

missal."

52. Though the executor is made trustee

by a power to sell and take charge of the

real estate, the action is not within P. L.

1898, p. 738, l 65. Ayres v. Shepherd. 64 N. J.

Eu. 166.

53. Not within Rev. St. 0. 77, I 39. Kro

nenberger v. Heinemnnn, 104 Ill. App. 156.

54. Against sureties may be enjoined until

determination of an alleged extension dis

charging them. Smith v. Parker, 131 N. C.

470.

55. Enforcement of a mortgage securing

836,000 on 20,000 acres of land not enjoined

on account of an abatement of $10.00 on ac

count of failure of title to five acres of the

land for the purchase price of which the

mortgage was given, especially where the

mortgagee oii'ers to accord the right. Sid

ney L & C. Co. v. Mllner, etc., Lumber Co.

[Ala] 35 So. 48.

50. Evidence held to support a foreclosure

over a contention that defendants discharged

mortgage by services rendered the mort

gagee. Smith v. Oster [Neb.] 95 N. W. 835.

81. An answer alleging that defendant

was in no way indebted to complainant and

that she was compelled to execute the mort

gage by threats and blows presents a suffi

cient defense. Bosworth v. Sandlin [F1a.] 35

80. ll.

58- Where an assignment of a mortgage

debt is secured by fraud for less than its

actual value, the assignee can enforce the

debt only for the amount actually paid. Se

curity Bav, Soc. v. Cohalan, 31 Wash. 266. '11

Pee. 1020. \Vhere the purchaser has placed

it out or his power to restore the statu quo.

he cannot plead fraud as against a purchase

money mortgage. Jacobs v. Edelson, 83 App.

Div. (N. Y.) “3.

it It cannot be asserted in defense to

inrsclosure that a portion of the consideration

was 1119‘“, where the alleged illegal con

'w:t.s have been settled and the mortgage is

based on the settlement. Robbins v. Weiss

[S.-D.] 94 N. W. 399.

00. A collateral agreement between the

mortgagee and assignee of the mortgage

cannot be availed of by the mortgagor ex

cept he be in privity. Krimm v, Devlin [Pa.]

56 Atl. 23. Parol conditions made after de

livery cannot be asserted (Rev. Codes 1899. 5

32:7). Sargent v. Cooley [N. D.] 94 N. W.

i) .

An extension of a mortgage, given for the

purpose of securing a. similar extension of a

second mortgage is without consideration.

where such extension is not secured, and

foreclosure of the second mortgage is pro

ceeded with. At the time the extension was

obtained, proceedings to foreclose the sec

ond mortgage had already begun, and the

court held that the extension was too late

to satisfy a provision of the second mort

gage that it might be extended if an exten

sion of the first was secured. Priest v.

Gumprecht, 81 App, Div. (N. Y.) 631.

61. Williams v. Williams [Wis.] 94 N. W.

25.

02. Lincoln v. Corbett [Ten Civ. App] 72

S. W. 224.

08. In case the mortgagee wished to pro

tect himself against other foreclosure pro

ceedings, he must apply for permission to in

tervene under Chancery Act 1902. 5 68 (Laws

1902, p. 531, c. 158). Sibell v. Weeks [N. J.

Err. 8: App.] 55 Atl. 244.

64. Under Code Civ. Proc. 5! 1628. 1830,

such a foreclosure may be begun if a defi

cicncy remains after foreclosure of the sec

ond mortgage for which no payment was en

tered or execution issued. Reichert v. Stil

well, 172 N. Y. 83.

65. Code Civ. Proc. 5 1628.

App. Div. (N. Y.) 74.

68- Pratt v. Gallaway [Neb.] .5 N. W.

329.

61.

In re Byrne, 81

It does not warrant a finding that the
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Bar by limitation—The suit to foreclose may be maintained though action

at law on the debt is barred." Statutes barring foreclosure at the same time

action on the mortgage debt is barred apply to mortgages executed before their

passage.“

By impleading persons as defendants their right to plead the statute of limita

tions is admitted.’0

Jurisdiction and venue—Where personal service is had of the mortgagors,

there may be a decree for the sale and conveyance of a portion of the premises

outside of the state.“ Defendants on cross petition seeking damages for fraudu

lent representations inducing execution of a mortgage cannot have a change of

venue to their respective counties.’2

(§ 4) B. Parties and process. Who may use—Foreclosure must be brought

by the person entitled to the security.u Where several parties are secured, one

may bring the action in behalf of himself and the others in interest.“ Noncon

currence with respect to a discretion imposed in joint trustees to determine the ad

visability of foreclosure is a failure to sue which warrants the beneficiaries in suing

for themselves." Claimants of title adverse and paramount to both mortgagor

and mortgagee are not ordinarily proper defendants," but all persons in interest

whose rights are sought to be concluded are necessary parties."

The holder of an unmatured tax lien need not be made a party to foreclosure

of a subsequent mortgage." Contingent remaindermen must be joined where it is

sought to impose an additional lien on their expectancies." Executory devisees

not in esse need not be made parties.”

mortgage is void and unenforceable. Goddard

v. Clarke [Neb.] 96 N. W. 350.

68. Northrop v. Chase [Conn.] 66 Atl. 518.

60. But where the debt is already barred

at the time of passage, foreclosure may be

begun within a. time fixed in the statute for

the preservation of existing rights. Stanton

v. Gibbins [Mo. App.] '17 S. W. 95.

70. Heirs joined in an action of foreclo

sure against the mortgagor's administrator.

Gleason v. Hawkins [Wash] 73 Fee. 533.

71. The mortgagors being residents.

Mead v. Bruckner. 82 App. Div. (N. Y.) 480.

72. Code. §§ 3493. 3547. Brown v. Holden

[Iowa] 94 N. W. 482.

73. A mortgage intended for the payment

of a certain sum to beneficiaries on their at

taining their majority cannot be foreclosed

by the person on whom the support of the

beneficiaries devolves, though interest is

payable to him. Hansen v. Mortensen [Neb.]

96 N. W. 216. The purchaser at foreclosure

and not the mortgagee is entitled to bring a

new action of foreclosure against the owner

of equity of redemption who was not pre

viously made a. party. The sale passes all

the interest of the mortgagee in the mort

gage and the land. Green v. Mussey. 7‘6 App.

Div. (N, Y.) 174.

74. Distribution of the funds will be made

by the court after sale. Mich. Trust Co. v.

Red Cloud [Neb.] 92 N. W. 900.

75. Farmers’ L. & T. Co. v, Lake St. El.

R. Co. (C. C. A.) 122 Fed. 914.

we. Holder of a tax deed though he was

also a tenant of the mortgaged premises at

the time of acquiring the deed. Brown v.

Atlanta. Nat, B. & L. Ass'n [Fia.] 35 So. 403.

The assignor of a leasehold to a corporation

is not a. necessary party to foreclosure or a

mortgage on such leasehold, executed by the

corporation, though the assignor remains lia

ble for the rent on the original lease. Unity

Co. v. Equitable Trust Co., 204 Ill. 595.

77. Husband of mortgagor. Garrison v.

Parsons [Fla.] 33 So. 625. A wife who has

joined in a. mortgage on her husband‘s land.

is not a. necessary party, where her right of

dower is by statute transferred to the sur—

plus after sale [Ky. St. I 2135]. Morgan v.

Wicklirte. 24 KY. L. R. 2104, '12 S. W. 1122.

The grantor of a. trust deed who has parted

with all its interest in the property covered,

is not a necessary party to foreclosure where

personal judgment is not sought against him.

De Cunto v. Johnson [Colo. App.] 70 Pac.

1155. Where the mortgagee dies pending

foreclosure the heirs or dcviseel must be

joined as well as the executor, Stancill v.

Spain. 133 N. C. 78.

Transfereel o! the equlty of redemption.

Stancill v. Spain, 133 N. C. 76. A vendee in

possession under contract of sale. Titcomb

v. Fonda, J. & G. R. Co., 38 Misc, (N. Y.) 630.

Purchaser of the property subject to the

mortgage. City which has purchased mort

gaged water works. Centerville v. Fidelity

'i‘. & G. Co. (C. C. A.) 118 Fed. 332.

Grantees of a deed unrecorded at the time

of the mortgage but recorded when foreclo

sure is begun. Goodwin v. Tyrrell [Ariz.] 71

Fee. 906. If there is a. subsequent convey

ance in trust. the beneficiaries as well as the

trustee must be Joined. Hodges v. Walker,

76 App. Div, (N. Y.) 305.

78. Western Land Co. v. Buckley [Neb.]

02 N. W. 1052.

79. The remaindermen must be made par

ties, where it is sought to set aside the sat

isfaction of certain mortgages. to re-estab

llsh them. and to foreclose them against

property which had been devised subject to
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Where the mortgage and notes run to different persons, both should be joined.“1

Mere possession of the evidence of debt does not necessitate joinder.“ A holder

of the indebtedness who is also trustee need not, on suing to foreclose, join himself

as trustee."

Assignees of a mortgage who have given security for its payment may be

joined for the purpose of securing a deficiency decree against them under statutory

provisions providing for the joining of persons besides the grantor, whose obliga

tions secure the mortgage debt.“ In some states the assignee of a mortgage need

not join his assignor.“

A subsequent judgment creditor entitled to any surplus may be admitted

as a party defendant after sale." The administrator with the will annexed is

not ordinarily entitled to come in to deny the validity of the mortgage."

Where a lis pendens has been filed, one purchasing at an execution sale need

not be made a party to foreclosure."

Process.—The original notice need not describe the land or cite the record,

where the mortgage may be found in order to state the cause in general terms."

Errors which do not mislead or prejudice defendants are not fatal,°° but where

service is constructive, a variance in the initials of the party in the sheriff’s return

and decree is fatal.‘1 Timeliness of publication of notice of foreclosure must ap

pear from the record itself." Notice by publication is suflicient to uphold the

sale as against a subordinate lien holder who does not show good cause to set it

aside." -

(§ 4) C. Pleading, trial, and evidence. Bill, complaint, or petition.“—

The allegations must show the principal sum to be due," or that an option has been

exercised to so regard it, on account of a default in interest." Mere mention of

a writing does not declare on it."

r‘0ntingent remainders. New York St & '1‘.

Co. v. Schoenberg, 87 App. Div. (N. Y.) 262.

80. Rutledge v. Fishburne, 66 S. C. 155.

81. Swenney v. Hill, 65 Kan. 826, 70 Pac.

568. It a mortgage is executed to the payees

Jointly to secure two distinct notes, their

holders may be joined. Guthrie v. Treat

[Rob] 92 N. W. 595.

82. The president at a company is not by

the possession of second mortgage bonds

rendered a necessary party to foreclosure 0!

first mortgage, in the absence of a. showing

ihll he is the owner thereof where posses

sion appeared to be for the purpose of ne

gotiating a loan for the company on the

“ends as collateral security. Unity Co. v.

Equitable Trust Co.. 204 Ill. 695.

88. He being named as such in the trust

sped. Dear-love v. Hatter-man. 102 Ill. App.

229.

H Miller v, McLaughlin [Mich.] 93 N. W.

436.

88. Comp. Laws, 5 4880.

Ransom [8. D.) 92 N. W. 418.

86. Code Civ. Proc. 5 462.

ion. 41 Misc. (N. Y.) 133.

87. As having been given under a wrong

ful and mistaken exercise of a. power given

by the will. Boon v. Padgett [N. J. Eq.] 64

At]. 859,

iii. Johnson v. Friant [CaL] 73 Pac. 993.

W. Code 1873, Q 2599, provides that the

vriginsi notice must state in general terms

the cause or causes thereof. Fleming v. Ha

tter [Iowa] 98 N. W. 752.

to. Giving the page of the record 58 in

Alexander v.

Bowers v. Den

stead of 458. and describing the land as in

range 36 instead of 30. Fleming v. Hager

[Iowa] 96 N. W. 752. Failure to file an afll

davit tor a. notice by publication before com

mencing the publication may be a more ir

regularity. Does not avoid judgment. [Laws

1893, p. 410, c. 127, § 9]. Tllton v. O’Shea, 31

Wash. 613, 72 Pac. 106.

91. Judgment against Wm, M. Thornily on

notice by leaving copy for W. M. Thornlly is

not valid as against Willis H. Thornily.

Thornily v. Prentice [Iowa] 96 N. W. 728.

02. The record cannot be amended to

make such fact appear after the expiration

of the time for record under Rev. St. c. 90, 5

5. Stafford v, Morse. 97 Me. 222.

03. The iienholder did not show that he

did not in fact have notice and did not al

iege the value of the premises, but merely

the inadequacy of the price. and did not al

lege that he or any one else intended to bid

on a resale. Frazier v. Swimm, 79 App. Div.

(N. Y.) 53.

94. Prayer for general relief and for a

deficiency judgment against the husband, does

not render the bill obnoxious as praying for

a personal judgment against a married Wo

man. Skinner v. Southern Home E. & L

Ass'n [Fla.] 35 So. 67. I

95. Where the instrument set out shows

that the principal sum is due, an express

averment is not necessary. it being averred

that no part of the principal mentioned has

been paid. Luddy v. Pavkovlcb, 137 Cal. 284,

70 Fee. 177.

96. Foreclosure (or principal sum should
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Averments of the nonpendency of action on the debt need not literally follow

the statute."8 Where the mortgagee has taken judgment, he need not, in the

petition to foreclose, state the nonexistence of other proceedings to enforce the

judgment.1

Answer and other responsive pleadings.—Alteration after execution and de

livery must be pleaded and proved.” If the pendency of another action does not

appear from the pleadings the objection is waived unless raised by answer.‘ Fail

ure to set out the notes and mortgage or attach copies as exhibits is not ground for

demurrer.‘ Failure to join a necessary party defendant is waived by absence of

demurrer.‘ A party which is made a defendant on the ground that it possesses

or claims a lien, the exact nature of which is unknown to complainant but is alleged

to be inferior to his lien, cannot demur on the ground of limitations without disclos

ing the nature of its claim.° The question of usury cannot be raised by a demurrer

directed to the bill as a whole, if the bill seeks foreclosure as to the principal sum

secured as well as the interest.’

passed on in cases cited.‘

Sufiiciency of allegations of defense has been

Additional rights as to interests in the property cannot be set up in reply but

must be urged by amendment.0

ter provable under a. general denial.“

A special reply is demurrable which contains met

A cross bill which is not in aid of any defense and brought to obtain perma

nent relief against co-defendants cannot be maintained.11

not be decreed where the prayer is only for

interest due with attorney's fees and taxes.

White v. Gracey [F111,] 34 So. 223.

97. Writing executed as an extension, de

fault for which foreclosure was sought, be

ing alleged to be failure to pay the original

note on demand. First Nat. Bank v. Citizens'

State Bank [Wyo.] 70 Pac. 726.

08. Code Civ. Proc. §§ 850, 851, providing

that foreclosure proceedings shall not be in

stituted after judgment in an action at law

for the debt, unless it appeared that an exe

cution on such Judgment has been returned

unsatisfied either in whole or part. it is suf

ficient to set out in the bill that a Judg

ment has been obtained on which an execu

tion has been returned “No property found."

Mich. Trust Co. v. Red Cloud [Neb.] 92 N.

W. 900. Sufficient to aver that no other ac

tion has been had for the recovery of the

sum secured by the bond and mortgage, un

der Code Civ, Proc. i 1629, providing that it

must be stated whether any other action has

been brought to recover any part of the

mortgage debt. Schieck v. Donohue, 77 App.

Div. (N. Y.) 321.

1. It is sufficient that the judgment and

return of execution be set out. and the re

turn is sufficlent without an allegation that

the defendant was a. resident of the county

by the sheriff of which it was returned.

Montpelier Sav. B. & T. Co. v. Foliett [Neb.]

94 N. 1V. 635.

2. Hodge v. Scott [Neb.] 95 N. W. 837.

3. Code Civ. Proc. § 169. Klddell v. Bril

tow (S. C.) 45 S. E. 174.

4. Jocelyn 11. White. 201 Ill. 16.

5. Mortgages in suit by trustee to fore

close a mortgage not assigned to him by in

dorscment thereon. Green v. McCord, 30 Ind.

App. 470.

6. Action was brought more than five

years after the note and mortgage matured.

and Code 5 18 provides that foreclosure must

be begun within five years after the accrual

If cancellation is sought

of the cause of action. Lincoln M. k T. Co.

v. Parker, 65 Kan. 819, 70 Pac. 892.

“0;. Patterson v. Berry (C. C. A.) 125 Fed.

8- Title: An allegation that a fee was

mortgaged is not denied by an averment that

whatever interest the mortgagor had was

encumbered, where such interest is not

specified. Lockhaven T. & S. Deposit Co. v.

U. S. M. 8: T, Co. [Colo. App.] 74 Pac. 793.

Payment: Allegations by an heir of the

mortgagor that the mortgage was satisfied

before foreclosure suit, and raising the pre

sumption of payment, are sufficient. Garri

son v. Parsons [Fla.] 33 So. 525.

To admit of amendment: An allegation in

an answer by a second mortgages that its

lien was prior and superior to that of plain

tiff, is not sufficient to amount to a pleading

of the statute of limitations in order to fur

nish a basis for a subsequent amendment set

ting up such statute. First Nat. Bank v.

Citizens State Bank [Wyo.] '70 Pac. 726.

0. Petition claiming a right to sell a

homestead under a mortgage. Maslllon E. &

T. Co. v. Carr, 24 Ky. L. R. 1534, 71 S. W.

859.

10. Under a denial of a defense of limita

tions and adverse possession, a special reply

is not necessary to show a payment by the

mortgagor of a portion of the mortgage debt

within 15 years or performance of acts rec

ognizing the continued existence of the mort

gage. Northrop v. Chase [Conn.] 56 Atl. 518.

11. A cross bill which expressly admits

that defendant's mortgage is inferior to that

of plaintiffs, and merely prays that the sur

plus of the proceeds be paid over to defend

ant without alleging that there is likely to

be a surplus or that an adjudication in favor

of the cross-complainant on the matter or

the cross-bill Would tend to increase the

amount likely to be realized on the sale of

the mortgaged property. Jackson v. Dutton

[Fla] 35 So. 74.
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by cross bill, facts constituting the fraud alleged as ground must be substantially

alleged.“ Where parties have submitted themselves to the jurisdiction of the

court, they cannot complain of the lack of notice of the filing of a cross petition

on which foreclosure is decreed.‘a

Issues and proof and variance—In Nebraska, the petition must allege whether

any proceedings at law have been had for the recovery of the debt or any part

thereof, and where the answer is a general denial, there can be no recovery in the

absence of proof sustaining such allegation of the petition.“

claim of right do not admit its existence."

If defendants are allowed to give evidence ofnot be proved where not denied.“

Allegations of a

The execution of extension notes need

a gift of the mortgage to them, plaintiif may introduce evidence that the gift

was fraudulent, though it has not alleged such fact." A tender of the amount

due, except that sum claimed as costs and attorney’s fees, is a waiver of variance

as to ownership of the notes secured." A discrepancy consisting only 'in addi

tional matter of description is not variance."

Trial.—Where the only issues are those arising on a counterclaim and reply

thereto, they may be noticed for trial at a law term without their being settled.”

Failure to introduce the mortgage cannot be objected to after judgment.21

Evidence and burden of proof."—The complainant must establish his title

to the mortgage." The burden is on the alleging party to establish payment,“

or an agreement not to foreclose,“ or priority of a hostile lien," or fraud which

must be sustained with clear and cogent evidence."

12. Mortimer v. McMullen, 102 Ill. App

593.

13. Cross-petition 11le while a. demurrer

was pending to plaintiff's petition. the de

murrer being submitted on the same day the

case was submitted on the petition, cross

Petition and evidence_ Sanford v. Anderson

[NebJ 96 N. W. 486.

H. Pratt v. Gallaway [Nob] 95 N. W.

329; Ailing v. Woodard [Neb.] 96 N. W. 127;

Easton v. Lindego [Neb.] 92 N. W. 1000; Lan

cashire Ins. Co. v. Klerstead [Neb.] 95 N. W.

676; Holt v. Rust-Owen Lumber Co. [Neb.]

96 N. \V. 613.

Evidence looking to a settlement held suffi

cient to show that no action has been begun

to collect the mortgage debt. Klingenfeld v,

Houghton [NebJ 96 N. W. 76. On foreclosure

of trust deeds given by bank stockholders to

secure certificates of deposit issued by the

bank. an allegation that plaintiff recovered

1 Judgment at law against the bank and an

execution was returned unsatisfied, does not

take the place of the allegation required by

Code Clv. Proc. 1901. i 860. Mich. Trust Co.

v. Red Cloud [Neb.] 96 N. W. 140.

15. That defendants are alleged to have,

or claim to have some right. title. interest or

estate. Foster v. Bowles, 138 Cal. 449, 71

Pac. 495.

10. Bourke v. Hefter, 104 Ill. App. 126,

17. Livingston v. Eaton, 86 N. Y. Supp.

500.

18. Uedelhofcn v. Mason, 20]. Ill. 465.

10. The addition of the city and county

in the description as set out though the

mortgage mentions only the city. Crow v.

Kellmnn (Tex, Civ. App.] 70 S. W. 564.

20. Issues arising on a counterclaim for

breach of covenant against encumbrances in

l proceeding to enforce a purchase money

mortgage. Herb v. Metropolitan Hospital, 80

Ann. Div. (N. Y.) 145

21. James v. Webb, 24 Ky. L. R. 1382, 71

S. W. 526.

22. A proper certificate of acknowledg

ment allows the introduction of the mort

gage in evidence without further proof. Me

Kenzie v. Beaumont [Neb.] 97 N. W. 225.

See. also, Evidence, 5 7a, 1 Curr. Law, p. 1154.,

Held luflicicnt to establish mortgagor's

half interest in the land mortgaged. Slusher

v. First Nat. Bank [Ky.] 76 S. W. 1.

23. Trustee of a mortgagee suing as Such.

Green v. McCord, 80 Ind. App. 470.

24. Evidence held insufficient. Archibald

v. Banks. 203 Ill. 380; Omaha L. & T. CO. v.

Luellen [Nob] 92 N. W. 734. Offer of the

notes and mortgage is sufficient as against a

plea of payment of which no evidence is in

troduced. Id. Where in defense to fore

closure of a trust deed it is alleged that the

bonds secured have been satisfied by the exe

cution of a. new deed and bonds. the burden

of proof of such fact is on defendant and if

the agreement is alleged to have been be

tween the president of the trust company

which was acting as trustee and the presi

dent of the mortgagor company, the burden

is on defendant to show that the president

of the trustee had authority to represent the

bond-holders, the bonds having passed into

the hands of numerous parties by transfer.

Unity Co. v. Equitable Trust 00., 204 Ill. 595.

25. Unity Co. v. Equitable Trust Co., 201

ill. 595.

26. Allegation in answer setting up the

prior lien of a judgment against the mort

gagor's vendce. Foster v, Bowles, 138 Cal.

449, 71 Pac. 495. A senior mortgagee has

the burden of proving the Junior incum—

brancer‘s knowledge of his unrecordeJ

mortgage. Schoonover v. Foley [Iowa] 94

N. W. 492.

27. Evidence held insufficient to show

fraud and duress in obtaining a mortgage.
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(§ 4) D. Decree or judgment—The decree need not be signed by the

presiding judge.“ The findings must establish a trustee’s right to sue.” It need

not find the amount paid on each note secured when paid, etc.,‘° but must ade

quately describe the land“1 and identify the parcels if it direct a sale in parcels."

Relief must be confined to matters well pleaded," and prayed,“ and operate on

parties before the court;85 but incidental relief may lie in a general prayer.“ Sale

should not be decreed if the debt is paid pending suit." The mortgagee may be

given judgment for possession though foreclosure is denied on account of im

maturity of the debt." A money decree can be rendered for a deficiency only."

Interest and advances may be awarded.‘0

A judgment creditor may be entitled to relief as against other defendants in

a suit brought against him to foreclose a prior lien.‘l

Instructions as to appraisement may be omitted.“ Where the wife is a party

to foreclosure against the husband as the holder of an encumbrance, a superfluous

recital as to the wife’s right to credit in case she became a purchaser at the sale

is not fatal."

The decree may adjudicate upon a contingent interest,“ and should be so

drawn as to protect an inchoate right of dower,“ but the determination thereof

may be reserved to be taken up on the disposition of the proceeds.“

Mortimer v. McMullen, 202 Ill. 413. Evidence

held to sustain a finding that a mortgage

was executed in reliance on false represen

tations. Thomas v, Janesofsky [Neb.] 97 N.

W. 83!.

28. Gallentine v. Cummings [Neb.] 96 N.

W. 178.

But a recital made by the clerk in order

of sale is not sufllcient to show that the

decree was entered at a. term legally con

vened and held. Phoenix Mut. L. Ins. Co. v.

Sparks [Neb.] 96 N. W. 214.

29. Findings leaving the beneficiary, pur

pose, and terms of the trust undisclosed as

well as all requisites necessary to create the

trust which is merely referred to, are insuf

ficient. Green v. McCord, 80 Ind. App. 470.

30. Wenke v. Hall [5. D.] 96 N. W. 103.

81. Decree held sufficient. Northern

Counties Inv. Trust v. Wilson [Neb.] 95 N.

W. 699.

32. Decree held insufllcient which at

tempted to prescribe divisions of theretofore

unsubdivided property. Lebus v. Blade, 24

Ky. L. R. 1326, 71 S. W, 510.

83. The merger of a note in judgment

must be alleged in order to allow the note to

be included in the decree. More reference to

the note is not sufficient. Jocelyn v. White,

201 Ill. 16. Complainant cannot have Judg

ment for taxes, where he does not allege

their payment. Williams v. Williams [Wis]

94 N. W, 26.

84. The court has no authority to make

a. judgment affecting the priorities as to a

defaulting defendant alleged to hold a junior

lien, but against whom no relief is asked.

Shneider v. Mahl. 84 App. Div. (N. Y.) 1.

85. Where it is found that defendant was

not competent to execute the mortgage

sought to be foreclosed. the ordinary judg

ment would be for the defendant: but was

not rendered where it appeared that plain

tiff was led into an acceptance of the note

and mortgage by the principal parties in in

terest. not made parties. and against whom

plaintitf or defendant can asert their rem

edies if any. Jacks v. Estes. 139 Cal. 507, 78

Pac. 247.

30. A vendor's lien may be awarded un

der a prayer for general relief on attempted

foreclosure of an invalid purchase money

mortgage. Romanofl! Min. Co. v. Cameron,

137 Ala 214.

37. Facts held to show payment. Hall v.

Metcalfe. 24 Ky. L R. 1660, 72 S, W. 18.

38. Sperry v. Butler, 76 Conn. 369.

89. Where foreclosure by a pledges for

collateral security is denied on the ground

that the pledgor had no authority to pledge,

complainant is not entitled to a personal de

cree for the amount of the note. Bouton v.

Cameron, 205 Ill. 60.

40. Interest at the contract rate from the

date of the note to the rendition of the de

cree. Arneson v. Haldane, 105 Ill. App. 589.

For taxes. Douglass v. Miller. 102 Ill. App.

345. Not an amount paid after assignment

of the mortgage. McKenzie v. Beaumont

[Neb.] 97 N. W. 225. If a purchaser, at a

sale under a senior mortgage, seeks foreclo

sure against the owner of the equity of re

demption. who was not made a. party, taxes

paid by the holder of a junior lien may he

allowed. Walsh v. Robinson [Mich.] 97 N.

W. 65.

41. Hibernia. B. & L. Soc. v. London & L.

F. Ins. Co., 138 Cal. 257. 71 Pac, 334.

42. James v. Webb, 24 Ky. L. R. 1382, 71 S.

W. 526.

48. Provision that the wife should have

the right to credit her mortgage indebted

ness on the purchase price after paying in a

sum sufl‘icient to discharge complainant's

Judgment. State Bank v, Backus, 160 Ind.

682.

44. Where the mortgage contains a cove

nant of title in fee simple, whereas the mort

gagors had only a life estate with s. possi

bility of a remainder, the decree properly

covers their future interest. Rudd v. Travel

ers’ Ins. Co., 24 Ky. L. R. 2141. 73 S. W, 759.

45. State Bank v, Backus, 160 Ind. 682.

46. Gifford v. McGuinness, 68 N. J. Eq.

834.
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Amendment, opening, or vacating.--A decree ordering that sale be made by

the sheriif may be amended without notice to defendants by authorizing sale by a

commissioner." A junior lienor who took pending suit must move to set aside

the decree within statutory time.“ Ground for vacating or opening“ must be

well pleaded.“o The decree may be opened but not set aside or a grantee of the

purchaser dispossessed on account of the insufficiency of the affidavit .for service

by publication to give relief

Supersedeas.—A motion

to a transferee subsequent to the mortgage.“

for a new trial will not supersede a decree of sale.“

Supersedeas bonds must be conditioned as provided by statute." They must pro

vide for the value of the use and occupation of the property.“ Defendants, after

obtaining a stay of judgment, are estopped from attacking such judgment in any

manner.“

Appeal.—Reviewability depends on the statutes and the general rules of ap

pellate procedure.“ The same is true of the saving of questions," and the grounds

for reversal or aifirmance."

47. There being no showing of prejudice

or that the property brought less than its

full value. Code Civ. Proc. § 726, authorizes

the appointment to be made by judgment or

at any time after Judgment. Granger v.

Sherllf. 140 Cal. 190. 79 Pac. 816.

48. Three years as prescribed by Civ.

Code Free. 5 618, 5 344 for setting aside judg

ments. Hays y. Gilbert. 24 Ky. L R. 1386. 71

8. W. 652.
49. Evidence held insufilcient to authorize

the vacation of a foreclosure decree on the

ground that the mortgage had never been

executed by defendant and that he had been

improperly represented by his attorneys.

Klabunds v, Byron-Reed Co. [Neb.] 95 N.

W. 4.
50. An affidavit seeking to open a decree

on the ground that the money was advanced

by afiiant. the mortgagor. to secure a loan to

her husband to carry on a gambling busi

ness, is not sufficient if there is no allega

tion that the business was ever carried on.

Hallowell v. Daiy IN. J. Eq.] 56 Atl. 234.

51. Romig v. Gillett, 187 U. S. 111.

5:. Walker v. Fitzgerald [Neb.] 96 N. W.

n.
58. Not conditioned for the payment of

the value of the use and occupation of the

property from the day of the undertaking

until delivery of possession pursuant to the

judgment. Gillespie v. Morsman [Neb.] 95 N,

W. 1127.
54. Walker v. Fitzgerald [Neb.] 95 N. W.

82.
65. Gilbert v. Provident L. d: '1‘, Co. [Neb.]

95 N. W. 488.

M. In general see Appeal and Review,

1 Curr. Law. p. 85. A decree oi! sale is final

end appealable. Kronenberger v. Heinemann.

104 Ill. App. 158. That part which awards a

deficiency judgment may be appealed from.

Executor may appeal from the entry of a

deficiency Judgment against him as execu

tor, where the action is begun after the ex

piration of time for filing claims against the

decedent's estate and no claim has been filed

for the amount of the mortgage debt. Pere

les v. Leiser [Wis] 96 N. W. 799.

M. Objections and exceptions to a. sale do

not bring up for review errors or irregu

larities In the decree of foreclosure or prior

thereto. Nab. L. & T. Co. v. Dickerson [Neb.]

95 N, W. 774; Stein v. Parrotte [Neb.] 96 N.

W. 155. Foreclosure of railroad mortgage.

Cent. Trust Co. v. Peoria. D. & E. R. Co. (C.

C. A.) 118 Fed. 80; Tichsy v, Simecek [Neb.]

97 N. W. 323.

Not be reversed for matters not shown in

the record: It will not be presumed that a

renewal note increased the rate of interest.

thus rendering a junior mortgage a prior

lien. First Nat. Bank v. Citizens' State Bank

[Wyo.] 70 Fee. 726. The question of whether

an alias order of sale was irregularly issued

cannot be reviewed where none of the pro

ceedings in the case prior to the issuing of

the order have been brought up. Nat. L, Ins.

Co. v. Crandall [Neb.] 96 N. W. 624. 0r mut

ter-s not urged below: Right to render judg

ment for possession only. Sperry v. Butler,

75 Conn. 369.

58. Where an abstract of title has been

admitted over objection showing complain

ant‘s right to foreclose. the court on appeal

will not assume the abstract to be false in

order to sustain the decree. Goddard v.

Clarke [Neb.] 96 N. W. 350. Reversal of a

judgment on the note will not affect the de

cision of an appeal from the decree. An er

roneous decree refusing foreclosure of a

mortgage by a. husband and wife 0n the

ground that the debt was barred as against

the wife in whom was title to the property

will be reversed though a. personal judg

ment against the husband on the note has

since also been reversed. Cooper v. Hay

thorn, 66 Kan. 91, 71 Pac. 277. Not reversi

ble for errors cured. Civ. Code Proc. 5 692,

provides that other lien holders shall not

have any of the proceeds of the sale until

they have shown their right thereto by an

swer and cross petition, Held, that where

mortgagees who had not answered. were giv

en a personal judgment and the priorities of

their mortgages established the error was

cured by a subsequent order that they should

not receive any of the proceeds until answer

was tiled. and that such order was properly

made after the term. James v. Webb. 94 Ky.

L. R. 1382, 71 B. W. 526. Occupancy and im

provements by the purchaser pending hear

ing on appeal are not grounds for n rehear

lng of a reversal. Hunt v. Whitehead, 19

App. D. C. 116.
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Proceedings below after appeal.—It it is decided that the judgment is too

large and the court below is directed to enter judgment accordingly, it cannot

be done by modifying the previous judgment so as to preserve its vitality." Where

a commissioner is appointed to make sale under foreclosure but the writ of exe

cution is returned without sale on account of an appeal from the decree and stay

of execution, the court may, on ailirmance of the decree, make an ex parte order

reappointing the commission and ordering a sale."

(§ 4) E. Sale.

be attached to the order of sale.“1

shown."

sale has been held not fatal.“

Order of sale—A copy of the decree need not ordinarily

An assignment of the decree need not be

The failure of the clerk to attach his seal to the order until after the

A special execution on the decree when authorized should be executed and

returned as such and not as a general execution.“

If the description in the mortgage is not suflicient without extrinsic evidence,

the execution plaintifi, after foreclosure, has the burden of identification as against

a claim interposed to a. levy of the mortgage execution.“

Notice of sale unless so required by statute need not state the amount of the

decree," nor that the land is to be sold in separate tracts."

has been held not material, the other essentials being correct.”

The date of the notice

Description of

the land may be sufi‘icient though the county is omitted.” Proof of publication

must be such as to satisfy the statute or the decree."

The appraisement is to prevent sacrifice of the debtor’s property,'1 and is to

follow the statute providing for it.‘n

An appraiser may be a “free holder” though he has not yet received a deed."

He should be disinterested and impartial.“

59. Cowdery v. London & S. F. Bank. 199

Cal. 298, 73 Pac. 196.

00. The order is not invalidated by the

fact that the clerk, although he has received

the certificate of remittitur from the su

preme court. has not attached the certificate

on the Judgment roll and entered a minute

of the judgment on the docket against the

original entry, as required by Code Civ. Proc.

§ 958. Granger v. Sheriff, 140 Cal. 190, 73 Fee.

816.

61. Galientine v. Cummings [Neb.] 96 N.

W. 178: Tootle v. Willy [Neb.] 96 N. W“. 342.

62. McLagan v, Witte [Neb.] 96 N. W.

490.

08. Wheidon v. Cornett [Neb.] 94 N. W.

626.

(H. For the return of general executions

are not applicable. Norton v. Reardon

[l(an.] 72 Fee. 861.

65. Johnson v. McKay [GEL] 45 S. E. 992.

66. Gallentine v. Cummings [Neb.] 96 N.

W. 178; Bourke v. Somers [Neb.] 92 N. W.

990.

67. There being nothing in the notice to

induce the belief that the land is to be sold

in a body but the tracts were separately de

scribed. though tWo of them lie in the same

quarter section. Eldrige v. Wesierskl [Neb.]

94 N. W. 961.

88. Pierce v. Reed [Neb.] 93 N. W. 154.

69. Land described by township and

range. Phoenix Mut. L. Ins. Co. v. Sparks

[Neh.] 96 N, W. 214.

70. Proof of publication may be by am

davit of the president of the company pub

lishing the paper. Home Ins. Co. v. Clark

[Neb.] 95 N. W. 1056. The publisher‘s aflida~

vit is in the absence of a counter showing.

sufficient to establish the legality of the

paper. Affidavit that the paper was of gen

eral circulation in the county. Bourke v.

Somers [Neb.] 92 N, W. 990. It may be filed

the day after sale, Nash v. Wilkinson [Neb.]

96 N. W. 623.

41:1. Hartwick v. Woods [Neb.] 93 N. W.

72. Defendants are not entitled to notice

of time and place. Home Ins. Co. v. Clark

[Neb.l 95 N. W. 1056; Doughty v. Hubbell

[Neb.] 96 N. W. 632. The deputy sheriff may

conduct it. 1d. A return stating that the

appraisers were sworn. signed in the sheriff's

name by the deputy. does not indicate that

the sheriff swore the parties and that the

deputy certified that he did so. Nat. L. Ins.

Co. v. Crandall [Neb.] 98 N. W. 624. It is

sufficient to file copies of the original ap

plication for a certificate of liens and the

certificate [Code Civ. Proc. § 491b]. North

ern Counties Inv. Trust v. Wilson [Neb.] 95

N. W. 699.

6253. Wheldon v. Cornett [Neb.] 94 N. W.

74. Is qualified though he is a. witness In

the foreclosure proceedings and has made

affidavit in support of an application for a

receiver. Adler & Sons Clothing Co. v, Hell

man [Neb.] 95 N. W. 467. Interest is not

shown by former negotiations for purchase

of the land. The appraiser had long previous

ly inquired the price from the owner of the

land and had asked the owner of the decree

his price for the decree. but the negotia

tions were dropped. First Nat. Bank v. Tyler

[Neb.] 93 N. W. 388.
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Non-prejudicial irregularities will not vitiate an appraisal." There must be

fraud or irregularity taking away the power of the appraisers to act or in some

way affecting the substantial rights of defendants," and that it is too low does

not alone suffice."

Failure to deduct incumbrances is cured by sale for more than the amount

of the appraisement,m or for more than the statutory proportion of the gross

valuation ;" but in such case, if the result of a sale is for a price so low that to

uphold it would be inequitable and against good conscience, it should be set aside.80

Deduction of a junior lien is not necessarily prejudicial,“1 but the apprais

ers have no right to treat a junior lien as senior." The amount of taxes due may

be deducted from the appraised value despite a finding that the mortgage 1s a

first lien," and though, as between other parties, similar taxes have been declared

void.“

Objections to an appraisement must precede sale." They must be specific."

15. Union Sav. Bank v. Lincoln Normal

University [Neb.] 93 N. W. 408. Such as no

oath being returned, signature some four

days after appraisement, no notice to defend

ants to be present. no examination of inside

of houses, no venue on the sherifl's certifi

cate to a copy of the appraisement, no cer

tificate of liens. Provident L. & '1‘. Co. v.

Dennis [Neb.] 95 N. W. 381. Appraisal filed

a day after the appraisement is deposited

"forthwith." Wheldon v, Cornett [Neb.] 94

N. W. 626. A signature of the report 01! ap

praisement by initials is sufficient. Rieck v.

Zoller [Neb.] 92 N. W. 728. Failure to ap

praise in smallest government subdivisions.

Hartwlck v. Woods [Neb.] 93 N. W. 415.

Lots may be appraised together. Tichey v.

Simecek [Neb.] 97 N. W. 323. The sheriff‘s

certificate need not be stamped. Internal

revenue stamp. Rieck v. Zoller [Neb.] 92 N.

W. 728. The appraisers need not go on the

land if they are familiar with it and se

quainted with its value. Pierce v. Reed

[Neb.] 93 N. W. 154. Not sufficient to show

that one of the appraisers was a constable

and the other a justice of the peace and did

not reside in the immediate vicinity of the

land. Durland v. McKibben [Neb.] 97 N. W.

228. Placing of “et a1" after names of ties

fendnnts whose title is appraised. if there

“‘10 other defendants but such defendants do

not claim title. Pierce v. Reed [Neb.] 93 N.

W. 154. “'here the original appraisal is

sufficient, an immaterial defect in the copy

will not vitiate it such as insertion of the

names or the appraisers in the place where

they are left blank in the original. Emory

v. Boyer [Neb.] 95 N. W. 1061. The form of

a certificate of taxes due. does not substan

tially affect the rights of the owners in

premises. Objection cannot be made, that

since a county or city treasurer has no offl

cial seal he cannot comply with the provi

sion of the statute that the certificates from

such officers shall be under their official seal.

Mut. Ben. L. Ins. Co. v. Sietken [Neb.] 96 N.

W. 603.

76. Adler 8: Sons Clothing Co. v. Hellman

[Neb.] 95 N. W'. 467.

7. Nrit. L. Ins. Co. v. Crandail [Neb.] 96

N. “I. 624.

Freud must be present: Affidavit of the

mortgagor that it was too low is not suffi

cient. Iowa. 1... & '1'. Co. v. Nehler [Neb.] 92

.\'. W. 729; Pearson v. Badger Lumber Co.

[Neb.] 96 N. W. 498.

Too low I valuation may be evidence of

fraud: Variation between appraised value

and that fixed by the affidavits of 77 cents

an acre is not sufficient. Durland v. McKib

ben [Neb.] 97 N. W. 228; Adler & Sons Cloth

ing Co. v. Hellman [Neb.] 95 N. W. 467. Four

affidavits asserting the value to be one-third

more than that found by the appraisers not

:gficlent. Pierce v. Reed [Neb.] 93 N. W.

But it is not inferred when there is a con

llict as to the value. Provident L. & T. Co.

v. Dennis [Neb.] 95 N, W. 361; Hartwick v.

Woods [Neb.] 93 N. W. 416. A confirmation

of sale will not be set aside for too low an

appraisement, where the valuation was $10.

000 and the witnesses range from $9,600 to

$17,500. Doughty v. Hubbell [Neb.] 98 N. W.

632. Appraised value $4.000. seven witnesses

fixing it at $4,800 and five at $3.200. First

Nat. Bank v, Tyler [Neb.] 93 N. W. 388. Ap

praisement at $4,500 not set aside on six

:rflldavits averaging $6.300. Bird v. McCrenry

[Neb.] 93 N. W. 684.

0r where there is u mistake In judgment

producing too low a. valuation. Green v.

Doerwald [Neb.] 96 N. W. 634; Wolcott v.

Henninger [Neb.] 96 N. W. 612; Home Ins.

Co. v. Clark [Neb.] 95 N. W. 1058.

78. Keene Five Cent Sav. Bank v. John

son- [Neb.] 95 N. W. 504.

79. Failure of the record to show that the

copies of the certificates of liens were de

posited with the clerk of the district court.

Clark v. Wolf [Neb.] 96 N. W. 495. Failure

to find amount of prior lien. Tichey v. Sime

cek [Neb.] 97 N. W. 323. Improper deduction

of lien. Sanford v. Anderson [Neb.] 96 N. W.

486.

80. Pearson v. Badger Lumber Co. [Neb.]

96 N. ‘V. 493.

81. Hartwick v. Woods [Neb.] 93 N. W.

415.

82.

423.

83.

Hart v. Beardsley [Neb.] 93 N. Vi’.

Mut. Ben. L. Ins. Co. v. Bicfken [Neb.]

96 N. W. 603.

84. Adler & Sons Clothing Co. v. Hellman

[Neb.] 95 N. W. 467.

86. Objections to the appraisement must

be made before sale. Bourke v. Some-rs

[Neb.] 92 N. W. 990; Union Sav. Bank v. Lin

cnln Normal University [Neb.] 93 N. W. 408;

Neb. L & '1‘. Co. v. Dickerson [Neb.] 95 N.

W. 774: Emory v. Boyer [Neb.] 95 N, W.

1061; Hartsufl v. Hues [Neb.] 96 N. W. 1070;
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Defendant cannot object that appraisers do not deduct liens from the appraise

ment."

Affidavits attacking the amount of the appraisement must show the qualifica

tion of the afiiants.“s

The right to a reappraisement is restricted to occasions fixed by statute.”

Conduct of sale.--The sale must be made by the proper ofilcer,"° at the place

and in the mode prescribed."l A sale made after the return day of a special exe

cution may be cured by confirmation."

SeparateM parcels should be separately offered, but sale may be in gross if

one parcel is insufficient.“ The debtor cannot, as against the mortgagee, fix the

order in which several properties shall be sold."

Payment of bid and completion of purchase—The court may prescribe rea

sonable rules as to deposits by the purchaser.” Satisfaction of the debt may be

regarded as the same as a money payment," but an assignee of the decree so buying

in must prove the assignment before confirmation will be made." Defects in title

authorize a refusal to comply with bid," but not matters of which he had

knowledge.1 On refusal of the purchaser to comply with his bid, the court has

discretion as to whether it will order a new sale or compel the purchaser to go on.2

Resale—A resale, after a defective one, may be permitted after the expira

tion of the time limited for payment of the dcbt.‘ Where a deed is not taken on

an unconfirmed first sale, it cannot be urged against a second sale to the same pur

chaser if the court uses the date of the first sale as a basis for adjusting the rights

of the parties.‘

as to the nonacceptance of the bid at the

Stein v. Parrotte [Neb.] 96 N. W. 155; San

ford v. Anderson [Neb.] 96 N, W. 486. Al

leged failure to appraise the interest of all

the defendants having an estate in the land.

Gray v. Eurich [Neb.] 96 N. W. 343; Gray v.

Naiman [Neb.] 96 N. W. 343. Disqualifica

tions of an appraiser k110er to the defend

ant at the time of appraisement cannot be

urged as an objection to the confirmation

of the sale. Union Cent. L. Ins. Co. v. Baker

[Neb.] 96 N. W. 116.

86. Too general to object that appraise

ment is irregular and not in accordance with

law. Bird v. McCreary [Neb.] 93 N. W. 684.

87. Pierce v. Reed [Neb.] 93 N. W. 154.

88. Bowman v. Bellows Falls Sav. Inst.

[Neb.] 92 N. W. 204.

89. Under Code Civ. Proc. 9 495. authoriz

ing a new appraisement after two unsuccess

ful offers for sale. one offer does not neces

sitate s. new appraisement. “'llson v, New

[Neb.] 93 N. W. 941. The number is not lim

ited win re granted on account of inability to

sell at the former appraisement. Code Civ.

Proc. Q 496, authorizes a. new appraisement

when two unsuccessful attempts to sell show

that the valuation was too high. Logan v.

Wittum [Neb.] 93 N. W. 146.

00. Deputy sheriff. Bell v. Omaha Sav.

Bank [Neb.] 95 N. W. 486.

91. No objection that the sale is made at

the south door of the court house in place

of the court room. Iowa L. & T. Co. v.

Nehler [Neb.] 92 N. W. 729.

02. Norton v. Reardon [Kan] 72 Pac. 861.

03. Separate tracts must be separately

sold though they are inciosed by one fence.

Comp. Laws, § 11.139. The tracts were ac

quired by distinct deeds and improved by

separate dwelling houses occupied by ten

Where a. resale brings a greater price it obviates any objection

first sale.‘

ants. O'Connor v. Keenan [Mich] 94 N. W.

186. A farm of 200 acres, consisting of sep

arate government divisions worked together,

may be sold as one parcel. Pierce v. Reed

[Nab] 93 N. W. 154.

04. Tlchey v. Simecek [Neb.] 9'1 N. W. 323.

05. Mich. Trust Co. v. Red Cloud [Neb.] 92

N. W. 900.

06. Requirement of deposit of $60 with

the sheriff or master is reasonable. Cum

mings v. Hart [Neb.] 93 N. W. 150.

4997. McLagan v. Witte [Neb.] 99

0.

08. An assignment purporting to be made

by an administrator other than the adminis

trator prosecuting the foreclosure proceed

ings is not sufficient. Guthrie v. Guthrie

[Neb.] 93 N. W. 1131.

M). A purchaser may refuse to accept the

title at a. foreclosure sale for a community

debt of property acquired with the wife's

funds until her claim is removed. Nenhau

ser v. Barthe, 110 La. 825. The purchaser

may be relieved from his purchase where

there has been no reference as required

where there is an infant defendant [Supreme

Court Gen. R. of Practice 60]. Smith v. War

ringer, 41 Misc. (N. Y.) 94.

1. On foreclosure sale of e. leasehold, the

purchaser may be compelled to complete his

purchase. though an action to set aside an

assignment of the lease has been begun if

he had knowledge of such action. Dunlop v.

Mulry. 85 App. Div. (N. Y.) 498.

2. Dunlop v. Mulry. 40 Misc. [N. Y.) 131.

3. Sale was attacked in partition. O'Con

nor v. Keenan [Mich] 94 N. W. 186.

4. Charging the purchaser with the cost

of the second sale allowed interest on the

decree to the date thereof and as Judgment

N. W.
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Return—An officer‘s return of sale will be regarded as true in the absence

of a showing to the contrary.6 An order of sale is not to be regarded as returnable

as general execution]

Confirmation or setting aside—Though a foreclosure is regarded as not in

equity, the court may, by its decree, provide that the sale and sheriff’s deed shall pass

title to the purchaser, and that he shall be given possession, and confirmation of the

sale is unnecessary to pass title while the decree stands unreversed.‘ Allowance of a

writ of assistance is equivalent to confirmation of the sale.“ The jurisdiction to con

firm a sale carries with it jurisdiction to overrule objections,10 and making an order

of confirmation overrules them without specific mention.“

ly urged,“ and must specifically state the grounds.“

They must be prompt

The hearing on them should

be on affidavits unless it is necessary that they be referred to an examiner.“

Non-prejudicial irregularities will not authorize the setting aside of a sale."

Inadequacy of price is not a ground.“ Great inadequacy together with slight

circumstances of unfairness will raise a presumption of fraud," unless so great

as to shock the conscience."

Objections to confirmation of sale must be presented below to be considered

on appeal." A bill in equity will not lie to set aside an order of confirmation

which was entered into in open court by agreement of counsel for both parties.20

Limitations of actions to recover real estate sold on execution apply to foreclosure

sales in some jurisdictions.'1

is entitled to have the sale set aside.“

On reversal of a decree of foreclosure, defendant

A sale is not set aside by an order vacat

ing the judgment as to the owner of the equity of redemption only."

for the deficiency. Cutter v. Woodard [Neb.]

94 N, W. 971.

5. Vroom v. Lewis [Neb.] 92 N. W. 202.

6. It will not be held that there was no

purchaser or that he was fictitious, where

the return shows that a sale was made to a

person named "assignee of the decree and

mortgage." McLagan v. Witte [Neb.] 96 N.

“K 490 A recital in the return that the

publication of notice of sale has been made

is sufficient. where there is no evidence to

the contrary, though the return should prop

erly have an affidavit of publication of notice

by some person with knowledge. Shepherd

v, Vennto [Neb.] 97 N. W. 226.

1. Sale need not be made within 60 days

after issuance of the order. Hartsui! v. Huss

[Neb.] 95 N. W. 1070. Not returnable in the

time fixed for execution. Wilson v. New

[Neb.] 93 N. W. 941.

8, 9. State V. Evans. 176 M0. 310.

10. Hutchinson v. Smidt [Neb.] 96 N. W.

601.

11. Hartsuf! v. Russ [Neb.] 95 N. W. 1070.

13. Laches to wait four years after sale

of which the mortgagor has notice. until ex

piration of time for redemption and bar of

the debt. Ayers v. McRae [Arie] 72 S. W.

52.13. Keene Five Cent Bav. Bank v. John

son [Neb.] 95 N. W. 504.

14. Hunt v. Whitehead, 19 App. D. C. 116.

15. Jones v. Miller [Neb.] 92 N. WV. 201.

Record held insufficient to warrant reversal

of an order affirming a sale. Kingsley v.

Svohoda [Neb.] 96 N. W. 518. Imperfect or

erroneous description. Hutchinson v. Smidt

[Neb.] 96 N. W. 801. Recital in the notice

that land had been "levied" on under a “Judg

ment” rendered before the Judge named.

Gray 7. Eurich [Neb.] 96 N. W. 843: Gray v.

Nalman [Neb.] 96 N. W. 343. Violation of

an injunction by the purchaser prior to sale

not ground for refusing confirmation. Union

Sav. Bank v. Lincoln Normal University

[Neb.] 93 N. W. 408.

16. James v. Webb, 24 Ky, L. R. 1382, 71

S. W. 526; Barnard v. Jersey. 39 Misc. (N. Y.)

212. The highest bid will be regarded as a

fair value of the property. where the sale

is on proper notice and openly and fairly

conducted. Nitro-Phosphate Syndicate v.

Johnson. 100 Va. 774.

17. Defendant had arranged to pay $3,000

to the creditor, the prospective bidders did

not attend the sale on account of information

that it had been postponed. and defendant

had been surprised by failure to obtain a

loan of 83,000. Hunt v. Whitehead. 19 App.

D. C. 116.

18. McDonnell v. De Soto B. k B. Ass'n.

175 M0. 250. A sale will not be set aside on

the grounds of inadequacy of price and neg

ligence of plaintiff’s attorney. Especially

where such objections are raised in an in

dependent action atter having been raised

before confirmation of the sale. Crebbin v.

Powell [Kan.] 74 Fee. 621.

19. Walker v. Fitzgerald [Neb.] 95 N. W.

32. The fact that an appeal from a foreclo

sure decree is pending. cannot be for the

first time urged on appeal from an order con

firming the sale. Tichey v. Simecek [Neb.]

97 N. W. 323.

20. Phoenix Ins. Co. v. Boehl [Neb.] 96 N.

W. 883.

21. Civ. Code. I 16.

Kan. 862, 70 Pac. 863.

22. Though the reversal is with directions

to enter judgment in conformity and the only

change ordered is the deduction of a. sum

from the sum declared due. leaving a bal

Mowry v. Howard, 65
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Rights of purchaser.“—A mortgagee who becomes purchaser is not vested with

the legal title by the sale.“ The purchaser acquires the title that was passed by

the mortgage or deed of trust without any limitations that may be attempted to

be put on such title by mere notice given at the foreclosure sale." He acquires the

entire interest of all parties unless the decree otherwise stipulates,” and is sub

rogated to the rights of the mortgagee.28 An easement in favor of the premises,

created after execution of a mortgage, passes.“ Whether property is fixtures

becomes immaterial where it is agreed that they shall not pass by the mortgage.‘0

The purchaser who enters under a void or reversible sale will be regarded as

a mortgagee in possession.“ He may be allowed for improvements." Where

a mortgagee by stifling bidding secures property at less than its value, profits de

rived from him on a resale soon after may be applied to the mortgage debt," or

if the appellee purchases and takes possession, the supreme court on reversal should

authorize proper proceedings to be taken for an accounting as to rents and profits

and for restitution."

An omission of part of the premises from the foreclosure suit cannot be cured

by a bill to amend the original bill by adding a proper description and for a deed

in accordance.”

A sale on a judgment rendered on a void mortgage confers no title."

The certificate of purchase conveys no title, only an equity." It becomes void

on failure to take a deed within the period prescribed by statute. It is immaterial

that the purchaser be in possession,” and such possession will not work an estoppel

as against a grantee of the mortgagor."

Decd.—The purchaser does not, in some jurisdictions, acquire title until he

takes a sherifl’s deed.“ He may quitclaim and his grantee receive the deed.“

ance larger than the purch'ase price of the

land at the foreclosure sale. Cowdery v.

London & B. F. Bank, 139 Cal, 298, 73 Fee.

196.

28.

served.

Y.) 174.

24. See Vendor and Purchaser for suiti

cieney of title under foreclosure to comply

with contract of sale.

On the ground that the owner was not

Green v. Mussey, 76 App. Div. (N.

25. Hawkeye Ins, Co. v. Maxwell, 119

Iowa, 672.

20. Finley v. Babb, 173 M0. 257. Where

life-tenants mortgage with covenants of fee

simple, purchasers at foreclosure do not take

the interests of contingent remaindermen.

Rudd v. Travelers' Ins. Co.. 24 Ky. L. R.

2141, 73 S. W, 759.

27. Hart v. Beardsley [Neb.] 93 N. W.

423. On foreclosure of a mortgage on a re

mainder, the remainderman's interest is ex

tinguished and he can convey no interest

after death of the life tenant. Finley v.

Babb, 173 M0. 257.

28. Equitable Mortg. Co. v, Gray [Kam]

74 Pac. 614.

29. Richmond v. Bennett, 205 Pa. 470.

30. Richards v. Gilbert. 116 Ga. 382.

31. Kelso v, Norton, 65 Ken. 778, 70 Pac.

896. A mortgagee in possession, under the

decree may, on reversal of the decree, it the

mortgage covers such rents and profits, apply

them on the mortgage debt. Cowdery v.

London & S. F. Bank, 139 Cal. 298, 73 Pac.

96.

1 32. In forcible entry against the pur

chaser by the mortgagor, defendant should

be allowed to show the making of permanent

improvements of value.

[Ala.] 35 So. 367.

33. Huntzicker v. Dangers, 115 Wis. 570.

84. Maxwell v. Jacksonville L. & 1. Co.

[Fla..] 34 So. 255.

85. Such amendment would in effect be a

foreclosure as to the omitted premises with

out advertising them for sale. Adams v.

Reynolds [N. J. Eq.] 55 At]. 1003.

86. The purchaser has no right to main

tain forcible entry and detainer. Way v.

Scott, 118 Iowa, 197. A purchaser at fore

closure sale who goes into the possession of

land covered by the mortgage but not owned

by the mortgagor must account to the true

owner for rents and profits. Mortgage cov

ered a house partially built on an adjoining

owner's land. Rhodes v. Stone, 25 Ky. L. R.

921., 76 S. W. 533.

87. Bradley v. Lightcap. 202 Ill. 164. Aft

er a. judicial sale the legal title remains in

the mortgagor until the deed is executed to

the purchaser or redemptioner, and the cer~

tificate of sale constitutes but a lien in the

nature of an equitable estate. MacGregor v.

Pierce [8. D.] 95 N. W. 281.

88. Bradley 1!. Lightcap. 202 Ill. 154. If

the beneficiary is the purchaser, she cannot

insist that she is in possession as an equi

table mortgagee. Id.

80. Bradley v. Lightcap, 202 Ill. 154.

40. Such deed must in Illinois, be taken

within five years after the period of redemp

tion expires. Rev. St. c. 77, § 30. In this

case neither the decree nor certificate of

purchase purported to vest title in the pur

chaser. Bradley v. Lightcap. 201 I11. 611.

41. McLean v. McCormick [Neb.] 93 N. W.

Harden v. Collins
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The sherifi’s deed under certain statutes may be made previous to an order of

the court approving the sale.“I Error in the recitals in the deed may be cor

rected by the sheriff where the proceedings are regular."

Possession and restitution—Where foreclosure is in equity, the court may

issue a writ of assistance to put the purchaser into possession.“ The .writ will

not issue from a judge at chambers.“ In Florida it will not issue until the decree

is signed and recorded.“

Invalidity of a mortgage cannot be asserted in defense to ejectment by the

purchaser at foreclosure," though irregularities in the sale may.“

In an action to recover possession, the purchaser is not entitled to a receiver

of rents and profits as against a transferee of the owner of the equity of re

demption, where the mortgage does not pledge the rents and profits and it does

not appear that the mortgagor is insolvent or the property is insufficient security.“

An order of restitution of the property sold may be had only in a proceeding

to which the purchaser is a party.“

Where the mortgagee becomes the purchaser, the mortgagor cannot bring

ejectment, on the ground that the decree was defective for lack of a necessary

party defendant, without paying the mortgage debt.“

(§ 4) F. Deficiency and liability therefor.“ The repeal of a statute pro.

viding for the rendering of a deficiency judgment does not affect cases pending," or

rights existing under mortgages executed prior thereto.“ If statutes provide that

after foreclosure no proceedings on the mortgage debt may be had, such proceedings

cannot be maintained in another state.“ A maker of a note and mortgage may

take it by assignment and obtain a deficiency judgment against his co-makers and

against vendees who assumed the note and mortgage.“

Persons liable—The original debtor" or his heirs," or a promisor by collateral

agreement,“ e. g., an agreement to assume,‘0 may be liable.

The mortgagor may relieve himself from liability for a deficiency resulting

697. During the period for redemption, the

purchaser's title may be passed by a quit

claim deed which will become indefensible

after the expiration oi’ the redemption pe

riod. Tuttle v. Boshart. 88 Minn. 284.

42. De Cunto v. Johnson [0010. App] 70

Fee. 955.

43. Code, 5 189, allows amendments to cor

rect any mistake or conform proceedings to

the facts proven. Longworth v. Johnson, 66

Kan. 733. 71 Fee. 260.

44. State v. Evans, 176 Mo. 810.

45. Hartsuft v. Huss [Neb.] 96 N. W. 1070.

46. Being subject to Rev. St. 5 1448, pro

viding that no proceeding shall be had on

my final decree until it is signed. Wilmott

v. Equitable B. & L. Ass'n [FlaJ 33 So. “7.

41. Insufficiency ot acknowledgment.

Farmers' S. & B. & L. Ass'n v. Greenwood,

137 Ala. 257.

Robinson v. United Trust [Ark.] 72 S.

W. 992.

40. Though the deed transferring the

equity of redemption was recorded after tore

closure was begun but before a 11s pendens

was filed. Greenwood L. 8: G. Ass’n v. Childs

[8. C.) 45 S. E. 167.

50. Schieck v. Donobus. 81 App. Div. (N.

Y.) 168.

51. Equitable Mortg. Co. v. Gray [Kan] 74

Pac. ‘14.

52. See Limitation of Actions for foreclo

sure u toiling statute of limitations as to

lotion on notes secured.

68. Repeal of Code Civ. Proc. I_ 847. by

Laws 1897, c. 96. i 1, p. 878. Wolcott v. Hen

ninger [Neb.] 96 N. W. 612; ‘Voli'i: v. Phelps

[Neb.] 92 N. W. 143.

54. Burrows v. Vanderbergh [Neb.] 95 N.

W. 57.

55. Foreclosure in Nebraska under Code

Civ. Proc. 5 848. Gates v. Tebbetts (Mo. App.]

75 B. W. 169.

58. Rev. St. 1898, § 8156. Fanning v. Mur

phy [Wis.] 94 N. W. 335.

57. A trust estate may be held for a. de

ficiency resulting after sale under a. mort

gage executed by a trustee prior to Act 1897.

Stitzer v. Whittaker [Neb.] 91 N. W. 713.

58. Children who are transferees of realty

during the lifetime 0! the mortgagor are not

liable as heirs at 11w!Y for a deficiency Judg

ment after the float; (fl the mortgagor, un

less the conveyance to them appears to be

fraudulent. Matteson v. Palser, 178 N. Y.

404.

59. Executed by the owner of the tee to

prevent foreclosure against a bankrupt

mortgagor. German Sav. Bank v. Brodsky,

39 Misc. (N. Y.) 100.

80. An assumption of the mortgage debt

by a subsequent grantee will not render him

liable to the mortgagee for a deficiency it an

intermediate grantee failed to assume. Wil

liams v. Van Geison, 76 App. Div. (N. Y.)

59!.
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from waste of the property by a. transferee by notice to the mortgagee to foreclose

promptly."1

Defenses.—Represcntations to the maker that he was assuming no personal

liability may be a defense," also delay in proceeding against the estate of the de

ceased mortgagor,“a and acts of the mortgagee to prevent redemption or a proper

defense on foreclosure ;°‘ and if the'makers no longer held the equity of redemp

tion at the time of sale, they may show that an insufficient price was realized.“

Only such defenses as accrue after entry of judgment on a note can be interposed

against a deficiency judgment entered after the coming in of the report of sale of

mortgaged premises.“

On cancellation of the mortgages on account of the mental incapacity of the

mortgagor there being also a. plea of fraud and failure of consideration, personal

judgment should not be entered against the mortgagor’s estate though the defense

was not asserted by the administrator but only by the widow and heirs." Waste

by the mortgagee in possession may be counterclaimcd.“ An application by the

assignee of a second mortgage for leave to sue for a deficiency will not be over

come by statements of the assignor that he had been informed that personal judg

ment would not be sought against him on foreclosure of the second mortgage and

that he was released from his guaranty of such mortgage by failure to make him a

party to foreclose the first mortgage."

Sufficiency of process, pleadings, and Mama—Service of process on a trustee

holding the legal title to the mortgaged property, while perhaps sufficient to an

thorize a decree of foreclosure binding the beneficiary, will not authorize a personal

judgment against the beneficiary." A defendant against whom a deficiency judg

ment has been rendered cannot complain of failure to serve a co-defendant."

If a personal judgment is sought against a. subsequent grantee, the facts show

ing his liability must be pleaded." A prayer for a decree for the amount found

due will authorize the court, on finding for defendant on a cross bill denying the

validity of the mortgage, to render a personal judgment for the debt, and decree

that the deed be set aside on payment."

A decree finding that one of the defendants assumed and agreed to pay the

mortgage debt is sufficient to support a deficiency judgment for him.“ Where it

01. After transfer subject to a mortgage mortgagee cannot be begun without leave of

which the purchaser did not assume and court. Rowley v. Nellis. 41 Misc. (N. Y.) 315.

notice by the mortgagor t0 flili'ecl‘lge- the 65. Boutelle v. Carpenter, 182 Mass. 417.

mortgagee delayed and allowed interest. 88. Carstenn 'v. Eller [Neb.] 97 N. W. 631.

taxes and water rents to accrue- and it was 67. Farmers' Bank v. Normand [Neb.] 92

held that such sums should be deducted N_ ‘V_ 723_

from the deficiency Judgment- Got-“Chalk v' 68. As where the mortgages in posses

Jungmann, 78 App. Div. (N. Y.) 171. But

rents and profits after such notice cannot be

deducted, especially where it does not ap

pear that the mortgagee would have been

entitled to the appointment of a receiver.

Id.

62. Merchants' & F‘C'o‘mk v. Cleland [Ky.]

77 S. W. 176. -m

63. Rev. St. 1898. Q 3844.

ser [Wis] 96 N. XV. 799.

01. Purchase for less than value and con

veyance so as to prevent redemption. Hicks

v. Beedle, 98 Mo. App. 223. -

A deficiency judgment against a. mort

gagor’s heirs will not be permitted where

the mortgagee by release of portions of the

mortgaged property and failure to join cer

tain of the heirs on foreclosure causes them

to neglect to protect their interests at fore

closure. An action by the executrix of the

Pereles v. Lei

sion under a sale under a, power in a trust

deed disposes of buildings on the property

and permits them to be removed by the pur

chaser. Staunchfleld v. Jeutter [Neb.] 96 N.

W. 642.

00. McLaughlin v. Durr, 76 App. Div. (N.

Y.) 75.

70.

728.

71. Since the Jurisdiction to render such a

judgment depends only on the original sum

mons prior to the repeal of Code Civ. Proc. 9

847. Brand v. Garneau [Neb.] 93 N. \V. 219.

72. Complaint held insufficient as plead

ing merely legal conclusions. Bush v. Louis

ville Trust Co.. 24 Ky. L. R. 2182, 73 B. W.

775.

73. Bourke v. Hefter, 202 111. 321.

74. Crary v. Buck [Neb.] 96 N. W. 83!.

Thornily v. Prentice [Iowa] 96 N. W.
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is sought to foreclose as against a grantee of the mortgaged property and to obtain

a personal judgment, the deed of conveyance need not be reformed, though the

grantee’s name does not appear therein, if the grantee is otherwise suificiently iden

tified."

Procedure after sale.—The liability of defendants to a. deficiency judgment

may be properly litigated after sale,“ for any unsatisfied balance." The right to

a personal judgment may be fixed by the original decree and the amount left un

determined,” but in Nebraska, judgment may be rendered only after the mort

gaged property has been exhausted, and entered only after the coming in of the re

port of sale and the aflirmance thereof." Where the master reports a deficiency, a

decree may be entered therefor,“° but judgment need not be rendered at once on

the coming in of the report of sale."

Application may, in some states, he by motion and notice and not by verified

petition and service of process."2 Where transferees of the premises have assumed

two mortgages, their liability for a deficiency cannot be determined in an action

by a second mortgagee to which the first is not made a party."

The burden is on the mortgagee, seeking to establish a wife’s liability for a

deficiency, to establish her disputed execution of the mortgage with her husband.“

(§ 4)

to be regarded as an equitable remedy and not a legal right."

It is discretionary" where the rents and profits are pledged,"a statutory right.”

though the mortgage provide for appointment.”

G. Receivership in foreclosure.—The appointment of a receiver is

It is not confined to

The appointment may be with

out regard to the mortgagor’s solvency.‘o

Where rents and profits are not pledged, the premises must be shown to be

Inadequate security or the mortgagor to be insolvent,“1 unless the statute prescribes

grounds.”

15. Bossingh‘arn v. Eyck. 118 Iowa, 192.

76. Crary v. Buck [Neb.] 95 N. W. 839.

77. Herbert Kraft CO. v. Bryan. 140 Cal.

73, 73 Pac. 745.

78. Field v. Howry [Mich.] 94 N. W. 213.

70. Carnahan v. Brewster [Neb.] 98 N. W.

590. Code Civ. Proc. I 848, provided that

after petition in foreclosure is filed and de

cree is rendered. no proceedings shall be

taken at law for recovery of the debt un

less ordered by the court. Wolff v. Phelps

i.\'eb.] 92 N. W. 143.

Ml. Ball v. Marske, 202 Ill. 31.

81. Code Civ. Proc. 9 847. Crary v. Buck

[Neb] 95 N. W. 839. Under the law as it

formerly stood in Nebraska the judgment

might be rendered at a term subsequent to

that m which the sale was confirmed [Code

Civ. Proc. I 847]. Sawyer v. Bender [Neb.]

9.2 N. W. 980.

R2. Code Civ. Proc. l 672.

Nab.) 96 N. W. 889.

83- Rudolf v. Burton. 82 N. Y. Supp. 692.

84. Evidence held insufl'icient to authorize

a deficiency judgment. Morris V. Linton

fNeb.) 95 N. W. 11.

86. It is merely a collateral remedy

“gains! the rents and profits which are sec

ondarily liable for a deficiency. Ortengren

v. Rice, 104 Ill. App. 428.

88. A receiver may be appointed where

the right appears though the application does

not directly allege that the property is prob

vi'bly insufficient to discharge the debt, as

required by Rev. St. 1895, art. 1465, i 3. De

Crary v. Buck

Curr. Law. Vol. 2—8.

EaeTrrere v. Frost [Tex Civ. App.] 7'! 8. W.

81. Held proper, where the value of the

premises was about $205.10 and the amount

of the mortgage debt $458.71. McKenzie v.

Beaumont [Neb.] 9'! N. W. 225.

88. Lechner v. Green, 104 Ill. App. 442;

Ortengren v. Rice, 104 Ill. App. 428. Where

the mortgage pledges rents and profits and

authorizes the appointment of a receiver on

default, the appointment is properly made

where the mortgagor fails to keep up the

insurance and allows interest to accumulate.

Bagley v. Ill. '1‘. & S. Bank, 199 111.76. Where

the mortgage provides that the mortgagee

shall hmc the rents and profits after de

fault. McLester v. Rose, 104 Ill. App. 433.

89. Order denying receivership will not be

disturbed where the moving papers do not

show the insufficiency of the security and

the value thereof cannot be determined from

the complaint. New York Bldg. L. & B. Co.

v. Begly, 75 App. Div. (N. Y.) 308, 11 Ann.

Gas. 473.

00. On a. bill alleging that the premises

were scant security. Ball v. Marske, 202 Ill.

31.

81. Default in payment is not a sufficient

ground though an allowance of a tax sale

may be. Ortengren v. Rice, 104 Ill. App.

428; McLester v. Rose, 104 Ill. App. 433.

in. Where the mortgaged property is in

danger of being lost, removed. injured or is

probably insufficient to discharge the mort

gage debt [Code. § 268]. Johnson v. Young

[Neb.] 95 N. W. 497.
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The mortgagee may have a receiver though there is a statutory provision for

sequestration of the property.” The fact that a tenant is in possession under a

void lease is no objection to the appointment of a receiver, nor the fact that under

the mortgage the mortgagee may compel the tenants to pay their rents to him,‘H

or that the wife’s portion of the property is released, since the rents if pledged

for the payment of the husband’s dcbt, being community property, can be reached.“

Where the property is a homestead, a receiver will ordinarily not be ap

pointed," except as to separable parts not homestead."

Custody.—The receiver may be allowed to remain in possession in the in

terim between the decree and the sale." As against a receiver appointed pending

an appeal from confirmation of a foreclosure sale, the mortgagor’s tenantis entitled

to growing crops." ‘

Effect of appointment—By appearance and consent to the appointment of a

receiver, the right of possession and to rents and profits is concluded.1 The part_\v

securing the appointment of a receiver may be liable for a deficiency judgment in

case the sale of the premises does not satisfy the expenses.‘

Procedure—An order for the appointment of a receiver can be made only

in the county where the action is triable.‘ Appointment may be by a decree subse

quent to the original one.‘ The petition need not propose the name of a person as re

ceiver or names of persons as sureties for him or for the applicant.‘ An allega

tion of the insolvency of persons primarily liable to pay the debt and that the prop

erty described in the mortgage is probably insufficient to satisfy the debt is sut

ficient.‘

The granting of a receiver before the applicant’s bond has been filed and ap

proved is cured by a subsequent acceptance and approval of the applicant’s bond

during the same term by the judge granting the order.’ Objections to the form

of an order appointing a receiver, to the amount or conditions of his bond, or

to the approval of the bond by a judge, other than the one issuing the order, not

made in the lower court, cannot be urged on appeal.‘

Disposition of funds—The mortgagee may be entitled to have the proceeds

of the operation of the mortgaged property by the receiver applied to a deficiency

without the rendition of a deficiency decree, where the fund in controversy is in

court and the contestants appear.’ Though a junior mortgagee secures appoint

98. Under Rev. St. 1895, art. 4879, defend

ant might have remained in possession of

the mortgaged premises by executing a. bond

in which case he would not be required to

account for the rents. De Berrera v. Frost

[Tex. Civ. App.] 77 S. W. 637.

94, 05. De Berrera v. Frost [Ten Civ.

App.] 77 S. W. 637.

96. Sanford v. Anderson [Neb.] 92 N. W.

152; Johnson v. Young [Neb.] 95 N. W. 497.

97. On appeal, a showing being made that

the sale did not realize the amount or the

mortgage and taxes are in arrears and ac

cumulated. Sanford v. Anderson [Neb.] 95

N. W. 632.

98. Mortgage stipulated tor a receiver

“during the pendency of the suit." Bagley v.

ill. ‘1‘. 8: S. Bank, 199 Ill. 76.

99. The supersedeas having been granted.

Cassell v. Ashley [Neb.] 92 N. W. 1035.

1. Mortgagor concluded. Boyce v. Conti

nental Wire Co. (C. C. A.) 125 Fed. 740.

Creditors coming into the case after the ap

pointment o! a receiver and joining the mort

gagor in a request that the receiver operate

the property, it being a. manufacturing plant.

cannot claim the profits resulting therefrom

as against the mortgagee, though the mort

gagee has objected to the operation. 1d.

2. It the court has retained jurisdiction

until the settlement of the receiver's ac~

counts it may render judgment at that time.

Chapman v. Atlantic Trust Co. (C. C. A.) 119

Fed. 257.

3. Motion denied after demand for change

of place of trial to county where mortgaged

property is situated before expiration of the

time for plaintiff‘s consent under Code Civ.

Proc. § 986. Knickerbocker Trust Co. v. One

onta, C. & R. S. R. Co., 41 Misc. (N. Y.) 204.

4. Ball v. Marske, 202 Ill. 31.

“g, 6. Robertson v. Ostrom [Neb.] 95 N. W.

7. There appeared to be no specific objec

tion below to the procedure. Johnson v.

Young [Neb.] 95 N. W. 497.

6:. Robertson v. Ostrom [Neb.] 96 N. W.

i .

9. A deficiency decree under which by an

execution. the marshal may bring outside
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ment of receivership, he is not entitled to the funds resulting therefrom as against

u senior mortgagee unless the order so stipulates ;1° but if the senior mortgagee

became the purchaser, he is not entitled to have the receivership funds applied to

the payment of taxes which were a lien at the time of his purchase,11 and in any

event, a purchaser at foreclosure is not entitled to have funds in the hands of the

receiver applied to the payment of taxes due before the confirmation of the sale,

where the sale is made subject to taxes."

If the property sell for less than the debt, a statutory exemption cannot be

claimed from the rents and profits during the period for redemption.“

(§ 4) H. Distribution of proceeds and surplus.—Assignees of a portion

of the decree are entitled to priority over the portion retained by their assignor

though not over a portion reassigned to him, but account should not be taken of

expenses incurred by the assignees in protecting their interest by removing a tax

title.“ The beneficial owner of the equity of redemption takes the surplus," and

second mortgagee or junior lieners if made parties on 'foreclosure have a lien on

it!‘

the surplus moneys."

Contract creditors whose claims are established after the sale may share in

A person seeking to recover, against the sureties of a sheriff, the proceeds of

a foreclosure sale, must show that the sale was confirmed."

sale of the lands of a deceased mortgagor

Surplus money on

should be paid into the court from which

letters testamentary have been issued, if issued within four years before sale."

A contract creditor may move for distribution” which should be on notice.“1

holder may bring assumpsit."

A lien

It need not be alleged that an agreement supporting the right to surplus

was in writing."

property into the court not being required.

Boyce v. Continental Wire Co. (C. C. A.) 125

Fed. 740.

10. Appointment secured in foreclosure by

the senior mortgagee. New Jersey T.. G. &

1‘. Co. v. Cone, 64 N. J. Eq. 46.

11. New Jersey T., G. & T. Co. v. Cone, 64

N. 1. Eq. 46.

12. Adler 3; Sons Clothing Co. v. Hellman

{NebJ 95 N. W. 467.

13- Construlng Burns' Rev. St. 1901, Q 716.

Russell v. Bruce, 169 Ind. 653.

14. Alden v. White [Ind. App.] 66 N. E.

509, 67 N. E. 049.

15- If the property has been bequeathed

in trust. the beneficiary is entitled to the

surplus nfter foreclosure. Simmons v. Mor

gan (R. L] 66 Atl. 622.

IU- Robertson v. Brooks [Neb.] 91 N. W.

709. It cannot be defeated by garnishment

by an unsecured creditor (Jackson v. Coff

mnn [Tenn.] 76 S. W. 718) but a second mort

gsgee who has no lien on the wife's prop

erty cannot reach a surplus resulting from

its sale on foreclosure of a first mortgage.

Wife was surety in the second mortgage but

was discharged from liability by an exten

sion of time of payment. White v. Smith,

174 M0. 186. Where a cross petitioner hold

Eng 1 second mortgage secures the estab

lishment of the lien of such a mortgage. he is

entitled to be repaid from the proceeds of

the sale. though the decree so far as it es

iablilhel a. first mortgage is reversed. Plerco

v. Atwood [Neb.] 08 N. W. 163.

A subordinate mechanic's lien attaches to

'he surplus. Knowles v. Sullivan, 182 Mass.

'll.

Though the mortgage provides that it is

to secure all money which may thereafter

become due and owing. surplus money is not

subject to the lien of a judgment rendered

~1fter the foreclosure decree, where the plead

ings in foreclosure proceedings make no

claim therefor. Pleadings held insufficient

to cover a subsequent Judgment. Powell v.

Harrison. 86 N. Y. Supp. 462.

The atntute of limitations does not run

against a. second mortgagee's right of action

for the conversion of the surplus of sale on

the first mortgage until the second mortgage

is foreclosed. Robertson v. Brooks [Neb.]

91 N. W. 709.

1?. Powell v. Harrison, 86 N. Y. Supp. 462.

18. Craw v. Abrams [Neb.] 97 N. W. 296.

19. Code Civ. Proc. i! 2798, 2799. Powell

v. Harrison, 86 N. Y. Supp. 462.

20. Since he has power to have the de

ceased's real estate disposed of to pay the

amount due him. he has an interest in the

proper application of the surplus moneys.

31. An order of distribution of surplus

money made without notice to all the cred

itors. is properly modified by requiring the

money to be paid into court to await further

orders. Powell v. Harrison. 86 N. Y. Supp.

462.

In New York, where a surplus has been

paid into the hands of the county treasurer.

it is error to grant an ex pnrte order that

it be paid into the Surrogate court at the in

stance of a creditor of the deceased mort

gagor, if there are other actions pending to

foreclose liens. the holders of which were

parties to the action to foreclose. Wash. L

kins. (‘0. v. Clark. 79 App. Div. (N. Y.) 160.
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(§ 4) I. Effect of proceedings—The mortgage lien merges into the fore

closure decree,“ when it becomes a finality” ordinarily as to the whole debt."

The lieu of the decree on other property is not destroyed by a purchase and sale

of a portion of the property for a portion of the amount.“ If there is a redemp

tion from a foreclosure for overdue interest, there may be subsequent foreclosure

on default in other instalments." Irregularity in foreclosing for interest must

be availed of in direct proceedings.”

Persons not joined as parties.—A trustee seeking foreclosure in his repre

sentative capacity is barred as to individual rights inconsistent therewith.“ As

against necessary parties not joined, the purchaser stands in the position of an

assignee of the mortgage.“1 The holder of an unrecorded mortgage is bound by

a decree in foreclosure, though he is not a party."

Prior Hana—A paramount lien cannot be cut ofi by foreclosure, though the

holder is made a party defendant,” nor in any way affected unless the court ad

judicates upon it.“

Junior liens are divested by confirmation of foreclosure sale though their

amount has been wrongfully deducted in the appraisement,“ and if their amounts

and priorities are fixed by the decree, the junior lienors being cross petitioners, a

sale is regarded as a complete satisfaction though the amount realized is not

sufficient to pay all the liens.“ Where a subsequent lien is not expressly adjudi

cated upon under proper issues, it is not afiected by the decree as far as its validity

or standing is concerned as between the parties."

The mortgagee is bound to set up any junior liens which he may hold or he

cannot assert them as against parties to the decree or their privies."

Junior lienholders not concluded by a decree of foreclosure are not entitled

to insist that the mortgage lien is merged in the title of the purchaser.”

Where a junior encumbrancer is not joined, the purchaser may bring an ac

22. Money had and received to plaintiff's

use. Knowles v. Sullivan, 182 Mass. 318.

28. Such is a matter of evidence. Throck~

morton v. O'Reilly [N. J. Eq.) 55 All. 56.

24. After that there can be no action on

the debt or second foreclosure. Dumont v.

Taylor [Kan] 74 Pac. 234.

25. So long as the mortgagor by resisting

confirmation or by appellate proceedings.

prevants the mortgagee from obtaining ac

tual payment either in land or money, the

foreclosure sale is not a cancellation or ex

tinguishment of the debt. Salisbury v. Mur

phy [Neb.] 94 N. W. 960.

28. A foreclosure for interest due on an

installment ordinarily exhausts the entire

lien of the mortgage, if the whole debt is at

the time due. Neb. L. & '1‘. Co. v. Doman

[Neb.] 93 N. W. 1022; Neb. L. & T. Co. v.

Haskell [Neb.] 93 N. W. 1045. But if the

decree expressly provides that a sale should

be made subject to the mortgage lien of the

principal, it cannot be pleaded as a bar to

the second foreclosure. Neb. L. & '1‘. Co. v.

Doman [Neb.] 93 N. W. 1022. The lien of the

mortgage is exhausted by sale under fore

closure decree, unless the decree makes pro

vision for sums which are to become due

under the mortgage. Powell v. Harrison, 85

N. Y. Supp. 452.

27. Lincoln v. Lincoln St. R. Co. [Neb.] 93

N. W. 766.

28, 29. Neb. L. 8: T. Co. v. Haskell [Neb.]

93 N. W. 1045.

80. Walsh v. Robinson [Mich.] 07 N. W.

55

81. A vendor who has covenanted to con

vey free of encumbrances, cannot on pur

chasing at the sale, acquire a right to bring

eiectment against his vendee in possession

who was not made a party. Titcomb v.

Fonda, J. & G. R. 00., 38 Misc. (N. Y.) 630.

82. Sibell v. Weeks [N. J. Err. & App.] 55

Atl. 244.

83. Tax lienor who made no appearance

not being a proper or necessary party.

ler v. Copp [Neb.] 97 N. W. 634.

84. Though a prior mortgagee is made a

defendant, a confessed decree of foreclosure

in an action by the second mortgagee will

not affect the lien of the prior mortgage

where no reference is made thereto in the

decree and the court‘s attention is not di

rected thereto. Dwineii v. Holt [Vt.] 56

At]. 99.

$5. Hart v. Beardsley

423.

86. O‘Brien v. Kiuver [Neb.] 95 N. W.

595.

37. Gillian v. McDowell [Neb.] 92 N. W.

91.

But

[Neb.] 93 N. W.

38. Tax lien held by the mortgagee.

on v. Eikenberry [Ind.] 67 N. E. 915.

39. The purchaser may redeem from a

first lien for paving assessments and be sub

rogated to the rights of the city as against

a Junior incumbrancer. though the city also

has a third lien. Lincoln v. Lincoln St. R.

Co. [Neb.] 97 N. W. 256.

Dix
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tion to foreclose his lien and compel him to redeem, and if the suit is by an as

signee of the purchaser, the purchaser need not be joined.‘0

(§ 4) J. Costs.“—If the mortgage provides for counsel fees, a personal

judgment may be rendered therefor,‘2 but where a mortgage given under a spe

cific state of circumstances is abrogated by a change in the condition of the parties,

a provision for attorney’s fees contained in it is no longer applicable.“ A tender

of the amount due less attorney’s fees and costs is an admission of the right to

foreclose carrying with it the right to costs provided by deed,“ and plaintiff may

be allowed costs though the action is dismissed on account of a tender having been

made by defendants before suit was brought.“ None should be allowed to a de

fendant foreclosing by cross bill in a suit to quiet title.“ The solicitor’s fee may

be fixed by proof taken preceding the close of complainant’s evidence in chief be

fore a master." If the mortgage provides for costs and attorney’s fees, the holder

of a note may have judgment including costs on proof of breach of the covenant

to keep the property insured'and repay the cost of procuring an abstract.“

Services in determining a question of ultra vires in the execution of a trust

deed and the bonds seemed thereby by the mortgagor, a corporation, may be

considered in determining the amount of solicitor’s fees." Additional costs may

be allowed in New York in foreclosure of a difficult or extraordinary nature."

§ 5. Redemption. Nature of right—In the absence of statute, the right to

redeem terminates by sale to a stranger, and does not survive until the deed is

made.“ There is, in the absence of fraud, no right of redemption in equity after

foreclosure by judgment," the right prescribed in cases of foreclosure by exercise

of a power of sale not being applicable. Partial redemption cannot be demanded,"

but may become binding by consent,“ and on redemption a party cannot repudiate

one portion of the decree while claiming under another."

equity of redemption may redeem," but

40. Kelley v. Houts. 30 Ind. App. 474.

41. See Costs for general questions.

Q. Luddy v. Pavkovich, 137 Cal. 284. 70

Pac. 17?.

48. On insolvency of an insurance com

pany to which a mortgage has been given.

without default on the part of mortgagor. at

torney's fees cannot be included in determin

ing the amount due from him. Union Trust

Co. v. Shilling. 30 Ind. App. 543.

44. Motion to set aside a decree entered

for failure of defendants to keep the prop

erty insured. Uedelhofen v. Mason, 201 Ill.

465.

45. Rev. St. 1898. Q 2918, makes costs In

equity discretionary. Williams v. Williams

[W'isJ 94 N. W. 25.

48. Mock v. Chalstrom [Iowa] 96 N. W.

909.

47- Unity Co. v. Equitable Trust Co., 204

ill. 595.

48. Uedelhofen v. Mason. 201 Ill. 465.

40. Though the defense of ultra vires was

not raised by answer but by objection to

evidence. Unity Co. v. Equitable Trust Co.,

204 ill. 595.

50. Code Civ. Proc. 5 3253. as amended in

1898 allows more than $200.00 additional

costs. Long Island L. & T. Co. v. Long Island

C. k N. R. Co., 82 N. Y. Supp. 644. In New

Tori: city and county, the referee's fees on

foreclosure sale are the same as in case

of sale by the sheriff. He is entitled to the

commissions provided by Code Civ. Proc. l

1197 but hi. entire compensation must not

The owner of the

one acquiring a judgment lien pending

exceed $50.00 where the property sells for

less than $10,000.00. and if the Judgment is

paid before sale. can have fees only for re

ceipt of the order of sale, passing notices,

and not more than three adjournments. On

adjournment of the sale there is no provi

sion for auctioneer's fees. Harrington v.

Bayles. 40 Misc. (N. Y.) 388.

51. Sale to a. stranger.

sey, 39 Misc. (N. Y.) 212.

52. Rev. St. 1899, 5 4342-4344.

Smith, 174 M0. 186.

53. A tenant in common must redeem the

whole and cannot compel the release of his

interest alone on payment of part of the

Barnard v. Jer

White v.

debt. Daugherty v. Kubat [Neb.] 98 N. W.

317.

M. Co-tennnt may be allowed to redeem

his interest merely and after his election the

mortgagee may prevent the redemption of

the entire premises. Dougherty v. Kubat

[NebJ 93 N. \V. 817.

55. Neb.,L. & T. Co. v. Haskell [Neb.] 93

N. W. 1045.

58. A purchaser on a sale under a junior

Judgment made after foreclosure sale. may

redeem, without regard as to whether his

statutory lien under the judgment is still

alive. Hawkeye Ins. Co. v. Maxwell, 119

Iowa. 672. In some states a purchaser at

execution sale cannot redeem as a judgment

creditor but as successor in interest of the

judgment debtor [Code Civ. Proc. 5 701.

subds. i. 2]. Pollard v. Harlow. 138 Cal. 390.

71 Pac. 454. 648. A second mortgagee who
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foreclosure has no right of redemption save that provided by statute." A junior

mortgagee who is not a party has an absolute right of redemption," and if made

party and his lien adjudicated he may in proper cases redeem in order to work

out his equities.“

The right of the judgment creditor to redeem from a mortgage is statutory

and cannot be exercised under a judgment prior to the statute.“0 A demand made

to cut off the right must be on all co-tenants.‘u The right may be controlled by

agreement.“I An incumbrancer who induces the mortgagor not to redeem may

be held accountable for profits made by buying in and reselling.“8

An equity of redemption is “assets,”“ and is leviable in many states."

Time.°°—A right to redeem may be extended by the appellate court, where

it expires pending an appeal." Statutory time has been held not to be extended

by the pendency of a controversy with the purchaser in possession as to the amount

of rents applicable to the debt.“ A premature redemption by a junior mortgage

may be waived by the purchaser under a senior mortgage in which case the title

may vest in the junior incumbrancer on expiration of the time for redemption.”

Amount required—Statutes in force at the time of sale govern." Generally

speaking, the amount of all adjudicated liens and charges prior to the redemptioner

must be paid."

A junior mortgagee seeking to redeem need pay only the amount of the in

cumbrance and interest," but a redemptioner must pay the full amount of the

mortgage lien though the land sold for

bought in on foreclosure of the second mort

gage and who had also acquired the first

mortgage and discharged it should be pro

tected in his right to redeem as against an

outstanding third mortgage. Raymond v.

“'hltehouse, 119 Iowa. 132.

57. Cooney v. Coppock, 119 Iowa, 486.

68. Jones v. Dutch [Neb.] 92 N. W. 785.

50. Second mortgagees who have secured

a decree of foreclosure need not sue out exe

cution thereon and have it levied in order

that they may be entitled to redeem from a

first mortgage sale, where their decree does

not provide for the issuance of an execution,

except in the case of a deficiency after sale.

In such case 2 Starr 8: C. Ann. St. 1896, 2nd

edition, p. 2358, does not control. Morava v.

Bonner, 205 III. 321.

60. Geddis v. Packwood, 30 Wash. 270, 70

Pac. 481.

61. Though the tenant on whom demand

is made is the husband of the other. Harden

v. Collins [Ala] 85 So. 357.

62. Evidence held sufficient to show

agreement to allow the mortgagor to re

deem. Brown v. Johnson, 115 Wis. 430. Evi

dence held sufficient to show fraud warrant

ing the compulsion of a purchaser at judicial

sale to allow the mortgagor to redeem. Bee

ley v. Adams [N. J. Ed.) 55 Atl. 820.

Reservation to one co-tenant will not bar

rights of others to redeem, where such is not

the intention of the parties (deed executed

by a husband and wife reserving the right

of possession in the husband does not destroy

wife's right after husband's death). Lough

ran v. Lemmon, 19 App. D. C. 141. Where

several tracts are purchased under an agree

ment to allow redemption, the agreement

cannot be enforced as to a portion. Tender

of $1,395.00 and offer to complete redemption

of one of three terraces sold for $8,795.00.

Dayton v. Btahl [Mich.] 93 N. W. 878.

less."

68. Advance Thresher Co. v. Rockafellow

[S. D.] 93 N. W. 652.

5904. In inolveney. Sowles v. Lewis, 76 Vt.

85. In Iowa the right of possession during

the period for redemption does not pass by

execution sale of the equity of redemption

(an execution purchaser is not entitled to

bring forcible entry and detainer). Hartman

Mfg. Co. v. Luse [Iowa] 96 N. W. 972.

In Kentucky the equity of redemption is

made subject to levy and sale. but there is

a further right of redemption from that sale

not subject to the payment of debts and un

der Ky. St. 1 2365, the debtor may transfer

this personal right of redemption. Potter v.

Skiles, 24 Ky. L. R. 910, 70 S. W. 801.

66. Where a. subsequent deficiency Judg

ment is rendered against the grantees of

mortgaged premises, they are entitled to the

same period in which to redeem from the

entry of such Judgment as is prescribed for

redemption from the entry of the original

Judgment [Rev. St. 1898, 5 3162]. Citizens‘

L. & T. Co. v. Witte [Wis] 97 N. W. 161.

67. In action to quiet title. Raymond v

Whitehouse, 119 Iowa, 132.

08. Rev. Code, § 5549. Little v. Worner, 11

N. D. 382.

60. Finnegan v. Eifertz [Minn.] 95 N. W.

762.

'70.

778.

71. The owner of the equity of redemption

who is not made a. party to a proceeding to

foreclose a mortgage, is not entitled by the

fact that the junior mortgagees are made

parties and their mortgages barred, to dis

charge his property of all the liens by a, ten.

der of the amount due on the first mortgage.

Walsh v. Robinson [Mich.] 97 N. W. 55,

72. He need not pay the cost of foreclo~

Hooker v. Burr. 137 Cal. 663. 70 Pac
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The mortgagee is not entitled to compensation for improvements other than

necessary to keep the premises in repair, on redemption, and the rule extends to

the administrator of the mortgagee,“ and it is held that one buying with notice

of the rights of a junior mortgagee to redeem cannot claim compensation for

improvements."

A holder of a certificate of purchase at foreclosure who pays taxes does so

as a volunteer, and cannot recover them from a redemptioner."

The presumption is that a sum deposited for redemption is sufficient to cover

a fee for the recording of the certificate of redemption."

Mode of redemption.—The tender must be definite," and the redemptive

acts substantially regular."

The certificate of redemption need not state in what capacity redemption was

made.” After the lapse of many years the legality of the redemption may be

established by the testimony of the sheriff issuing the certificate of redemption,

together with that of the attorney for the redemptioner.‘u

Junior lienholders, who do not attempt to redeem from the foreclosure of a

senior mortgage, are not in a position to challenge the regularity of a redemption by

other junior encumbrancers," nor are they prejudiced by the fact that the sherifi’s

deed is issued to the redemptioner who is a junior encumbrancer rather than to

the purchaser at the sale.”

Action to redeem must be seasonable," and a bill to redeem after the statutory

time cannot be sustained where it discloses a fraudulent attempt on the part

of complainants to defeat the claims of other creditors." An action for redemp

tion on the ground of a promise to allow such redemption is not for fraud."

An objection to the amount stated in the complaint as requisite to redemption

by the junior encumbrancer cannot be raised by demurrer."

Though a second mortgagee has obtained an assignment of the first, its lien

is not extinguished by his purchase of the property for the amount due on the

second mortgage, and the mortgages should be treated as separate in an action

to compel an equitable redemption, th0ugh they were executed at the same time.“

Morave. v. Bon -sure it he is not a party. Jones v. Dutob'

[Neb.] 92 N. W. 735.

73. Daugherty v. Kubat [NebJ 98 N. W.

317.

74. Whetstone v. McQueen, 137 Ala. 801.

75. He has a remedy in paying 011! the

subsequent mortgage. Jones v. Dutch [Nob]

112 N. W. 735.

76. Burns' Rev. St. 1901, Q 8695. Govern

ment B. & L Inst. v. Richards [Ind. App.] 68

N. E. 1039.

71. Especially where the question arises

for the first time on appeal. Morava v. Bon

ner. 205 Ill. 321.

78. A tender of the amount paid together

with the offer to leave the ascertainment of

the value of permanent improvements to ar

bitration in case the occupant makes an al

lowance for rent, is not sufllcient to a. re

demption. Harden v. Collins [Ala] 36 So.

357.

18. Redemption may be by subagent of

the agent of one entitled to redeem. Hooker

v. Burr, 13'! Cal. 663, 70 Pac. 778. May be

by a. check which is properly honored on

presentation. though the judgment calls for

payment in gold coin. 1d. Where redemp

tioners have fulfilled the statutory require

ments. their right of redemption is not de

{mged by a failure of the master to record

the certificate of purchase.

ner. 205 Ill. 821.

80. Redemption by purchaser on execu

tion sale. Pollard v. Harlow, 138 Cal. 390, 71

Fee. 454, 648.

81. Where the certificate of redemption

recites that the redemptioner furnish all the

proofs necessary to entitle him to redeem

lit. MacGregor v. Pierce [8. D.) 95 N. W.

81.

52, 83. MacGregor v. Pierce [5. D.) 95 N.

W. 281.

84. Where foreclosure is permitted on re

liance on a promise by the mortgagee to axe

cute a declaration or trust in favor of the

mortgagor, a. bill to redeem is barred by

[aches where not brought for seven years.

Snipes v. Kelleher, 31 Wash. 386. 72 Pac. 67.

Under an agreement between the mortgagor

and the purchaser that the mortgagor may

redeem in a. reasonable time. an action to

redeem is not barred by lsches, where

brought in slightly more than a, year and l

short time after the mortgagor was able to

raise the money. Brown v. Johnson, 116 Wis.

430.

85. Snipes v. Kelleher, 31 Wash. 388, 73

Pac. 87.

86. Brown v. Johnson, 115 Wis. 430.

87. Kelley y. Houts, 30 Ind. App. 474.

88. The second mortgage expressly pro
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One tenant in common who brings an action to redeem is entitled to recover

the entire balance found due on account of surplus rents and profits.“

Effect—A mortgagee waives all legal defects in procedure by accepting and

retaining the full amount of redemption money.°° A mortgagor who redeems can

not question the validity of a provision that on foreclosure for an instalment, sale

shall be subject to the principal remaining due.M
In California, the grantee of

a devisee of the mortgagor is not regarded as a redemptioner entitled to a deed

Without resale."

A judgment creditor,

fion after redemption by

party to foreclosure, cannot reach the premises by execu

a person other than the judgment debtor.”

Where a decree of foreclosure of a second lien is severable, a redemption by

one of the decree creditors from a

benefit of the rest.“

A junior judgment creditor who redeems from a

sale becomes subrogated to all the rights

if no further redemptions are made Within the statutory pewas the purchaser,

riod."

On redemption from a junior encumbrancer who has redeemed,

prior mortgage sale does not inure to the

prior mortgage foreclosure

possessed by the prior mortgagee who

the redemp

tioner is not bound by an agreement of which he has no knowledge, made by

the junior encumbrancer to pay an intervening lien.“

FOREIGN CORPORATIONS.l _

Sink“ and Regulation (40).

Powers,

§1.

§2.

(43).

Contracts, Stock Subscrip

lions and Assessments; Liability of Dillcerl

§ 3. Jurisdictio

Power (44).

§ 4. Right to Sue and Be Sued (46).

of Courts] Vlaltorial

§ 1. Status and regulation—A corporation has no legal existence beyond

the sovereignty where created.’ The recognition of its contracts8 and permission

to it to carry on business in other states rest on the comity existing among the

states which may be modified or withdrawn under statutes enacted
in pursuance

to the organic law unless the modification or withdrawal conflicts with the federal

constitution.‘ Statutes conferring on foreign corporations the privileges conferred

by general local laws do not make them local corporations.“

Right of residents to incorporate out of state.—A foreign incorporation by

vided that it was junior to the first. Ray

mond v. “’hitehouse, 119 Iowa. 132.

89. Whetstone v. McQueen, 137 Ala. 301.

90. MacGregor v. Pierce [8. D.] 95 N. W.

281.

91. Neb. L. & '1‘. Co. v. Haskell [Neb.) 93

N. W. 1045.

92. Code Civ. Proc. Q 703. He is not in

such redemption entitled to a decree requir

ing other devisees to pay their share of the

sum required in 60 days. WVarner Bros. Co.

v. Freud [0211.] 72 Fee. 345.

98. Redemption by one to whom a. mort

gagor had conveyed before foreclosure was

begun but whose deed was not recorded until

afterward. Williams v. Wilson, 42 Or. 299,

70 Pac. 1031.

M. Moravn. v. Bonner. 205 Ill. 32L

95. Comp. Laws 1887. §§ 5151-5154. 4339.

5421, 5423. Mchregor v. Pierce [5. D.] 95

N. W. 281.

96. MacGregor v. Pierce [8. D.] 95 N. W.

"81.A 1. All questions not arising from foreign

incorporation are treated in article “Corpo

rations.” See Railroads; Building and Loan

Associations; Insurance; for questions pe

culiar to foreign corporations 0! peculiar

nature. For taxation of foreign corporations

see Taxation.

2. Chapman v. Hallwood Cash Register

Co. (Tex. Clv. App.) 73 S. W. 969.

3. \Vhich will not be extended where the

powers of the corporation or their exercise

are prejudicial to the interests or repugnant

to the policy of the state. Chapman v. Hall

wood Cash Register C0. [Tex. Civ. App.) 73

S. W. 969.

4. State v. Hammond Packing Co., 110 La.

180.

5. Especially where the act provides that

it shall not limit the rights of the corpora.

tion under its charter of the foreign state.

and does not intimate an intent to create a

corporation, although it authorizes a. con.

solidation with other corporations into a

general corporation under a new name [Acts

Ala. 1892-93, p. 454]. Goodloe v. Tenn. (3., L

& R. Co., 117 Fed. 348.
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residents of the state to secure the benefit of more favorable laws can be com

plained of only by the state.‘

Statutory provisions—A statute prescribing the terms on which foreign

corporations may do business is not invalidated by the fact that it also makes a

possible invalid provision as to partnerships, if the provisions are clearly severable.7

.-\n acr requiring the filing of articles of incorporation with the secretary of state

does not repeal an act requiring the designation of a person for service of process

as a condition to the maintenance or defense of an action in the state courts.q

A statute conferring mechanic’s liens on the property of foreign corporations is

not repealed by a general revising act unless expressly referred to and comprehend;

cd within the title of the act.’

Constitutionality of snowman—Regulations of the doing of business must not

conflict with interstate commerce,“ though corporations engaged in such commerce

may be regulated as to intra state acts.“ Statutes may be saved from invalidity

by local construction."

Equal protection of laws is not denied by statutes imposing the conditions

upon which corporations may do business within a state,“ nor do they deny the

privileges and immunities of citizens of the several states.“

The obligation of contracts is not impaired by statutes making contracts en

tered into by a foreign corporation before compliance with their provisions void,

where sought to be enforced by the corporation, but valid against it." '

Retroartive effect of ataiutes.-Statutes prescribing the conditions on which“

foreign corporations shall do business are not applicable to contracts previously

nntered into," but a prohibition of the doing of business after a statute goes into

-:-fi’ect is not retroactive with regard to that business, though done in pursuance of

an earlier contract." .

G. A foreign corporation is entitled to in

voke the laws of the state for the protection

of large property interests, though but one

of its lncorporators was a resident of the

state- of incorporation. Cumberland Tel. Co.

v. Louisville Home 'l‘el. Co.. 24 Ky. L. R.

1676, 72 S. W. 4.

7. Rev. St. Wis. 1898. I! 1770b. 4978, in so

far as it requires a filing of a copy of the

charter with the secretary of state. Diamond

Glue Co. v. U. 5. Glue Co.. 187 U. B. 611.

8. Act March 8. 1901 (St. 1901, p. 108. c. 93)

does not repeal act March 17. 1899 (St. 1899.

p. 111. c. 94). Keystone Driller Co. v. Su

perior Ct.. 138 Cal. 738. 72 Pac. 398.

0- Comp. Laws 1897. § 6472, is not repealed

by Pub. Laws (Act 1877 No. 113) since the

till. thereof limits its effect to domestic

corporations. it being “to revise the laws

providing for the incorporation ' ° ' and

[0 ii: the duties and liabilities of such cor

porations." Bullock Mfg. Co. v. Sunday Lake

iron Min. Co. [Mich] 93 N. W. 811.

10. See Commerce for complete treatment

of this question of interference with inter

state commerce.

11. Foreign corporations lacking a permit

in do business may be sued on a note for the

r-rico of machinery, if the~transaction was

on. of interstate commerce. Lane & Bodley

Co. v. City Eiec. L. & W. W. Co. [Tex. Civ.

App.] 72 S. W. 425. Rev. St. E; 1025. 1026, re

q'iirlng filing of a copy of the charter and

mtaining of a certificate from the secretary

.,( “Me' |5 not :1 regulation of interstate

"Ornmerce. Fay Fruit Co. v. McKinney [M0,

\pp.] 77 I. W. 160

18. License tax on the instruments of a

non-resident telephone corporation used

within the state. State v. Rocky Mountain

Bell Tel. Co.. 27 Mont. 394, 71 Pac. 311. Li

cense on telegraph poles and wires. Western

Union Tel. (.‘0. v. New Hope. 187 U. S. 419.

The fact that busines under a contract by a

foreign corporation may extend beyond the

limits of the state. does not relieve it from

the operation of Rev. St. Wis. 1898. §§ 1770b,

4978, requiring the filing of a copy of the

charter with the secretary of the state.

Diamond Glue Co. v. U. S. Glue Co.. 187 U. S.

611.

18. A franchise fee required of foreign

corporations may be sustained if construed

to have no application to foreign corpora

tions whose business relates entirely to in

terstate commerce [Comp. Laws Mich. 1897. :

v.74]. Oakland Sugar Mill (‘0. v. Fred W.

Wolf Co. (C. C. A.) 118 Fed. 239.

14. Pollock v. German F. Ins. Co. [Mich]

93 N. W. 436. License tax. State v. Ham

mond Packing Co.. 110 La. 180.

16. State v. Hammond Packing Co.. 110

La. 180.

10. Though the statute does not go into

effect until after the contract is made, and

especially where enacted before the making

thereof. Diamond Glue Co. v. U. S. Glue Co..

187 U. B. 611.

17. Laws 1889. p. 68. c. 69. Keystone Mfg.

Co. v. Howe [Minn] 94 N. W. 723. Pub.

Laws, 0. 980, amending Gen. Laws. 0. 253. 5

36. MacLeod v. G. P. Putnam's Sons, 24 R. I.

600.
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Conditions."-—A judgment for tort is not a contract, enforcement of which

is denied on failure to comply with regulations.20

the rates of foreign telephone corporations in the District of Columbia.21

Congress has power to adjust

The

corporation may be a “merchant” subject to license.” The question of whether

a corporation is transacting or carrying on business within the state may be a

question of fact." Particular decisions are grouped in the notes."

E'fi‘cct of failure to comply with statutes—Unless expressly provided by stat

ute, failure to comply with conditions for doing business renders a corporation’s

contracts void.“

tion cannot assert such failure.2°

iide holder.27

Certain states hold that one contracting with a foreign corpora

Notes payable to it may be enforced by a bona

Ma-ndamus.—Compliance with a statute requiring foreign corporations main

taining an oflice in the state to keep a stock book open for stockholders’ inspection

18. Diamond Glue Co. v. U. 8. Glue Co..

187 U. S. 611.

19. In Tenn. Acts 1895. p. 123. e. 81. I 1,

is regarded as superseding Acts 1891. p.

264, c. 122. Q 2. and abstracts of charters are

no longer required to be filed in each county

in which the corporation desires to do busi

ness. Nichols, etc.. Co. v. Loyd [Tenn.] 76 S.

W. 911.

MacLeod v. G. P. Putnam's Sons. 24 R.

Though entirely insufficient to meet

the necessary expenses of the services to be

performed. Manning v. Chesapeake & P. Tel.

Co.. 18 App. D. C. 191 (the Supreme Court

of the United States reversing this decree on

other grounds, expresses no opinion as to

the constitutionality of such a regulation.

Chesapeake & P. Tel. Co. v. Manning. 186 U.

S. 238).

22. Corporation having an agent within

the state in charge of goods used to fill con

tracts of sale made by its salesmen and other

sales by the corporation itself. American S.

& W. Co. v. Speed [Tenn.] 75 S. W. 1037.

23. Oakland Sugar Mill Co. v. The Fred

W. Wolf Co. (C. C. A.) 118 Fed. 239.

24. Transaction. held within regulatory

statutes: The buying of timber and lumber

within the state and shipping it out [Rev.

St. 1899, i 1024]. Chicago M. & L. Co. v.

Sims [Mo. App.] 74 S. W. 128. The entering

into a contract to manage a. factory with

in the state and to furnish a superintendent

therefor [Rev. St. Wis. 1898, if 1770b, 4978].

Diamond Glue Co. v. U. 8. Glue Co.. 187 U. S.

611. Where before entering into a contract

the corporation did not register for the serv

ice of process. it cannot enforce its contract

[Act Apr. 22. 1874 (Pub. Laws 108)]. Dela.

ware River Q. 8: C. Co. v. Bethlehem & N.

Pass. R. Co.. 204 Pa. 22. The making of a

loan by a building and loan association and

the taking of a note and mortgage is a doing

of business within the state. necessitating

the appointment of an agent for service of

process. under Alabama Const. art. 14 and

Alabama Code 1896, M 1316, 1318. 1319. though

it is contended that the note and mortgage

were drawn and payable in the state of in

corporation, and only those acts which the

borrower was required to do as a condition

precedent to the loan were performed in

Alabama. Chattanooga Nat. B. & 1.. Ass'n v.

Denson. 189 U. S. 408. 47 Law. Ed. 870. An

exception that a regulating statute shall not

apply to drummers or traveling salesmen so

liciting business within the state for foreign

corporations which are entirely non-resident,

is not applicable where the corporation main

tains a general agent with an office in the

state and ships its commodities into the state

to itself. and they are exhibited and sold in

the car by the agent. Fay Fruit Co. v. Mc

Kinney [Mo. App] 77 S. W. 160.

Held not within statute-l A single trans

action. Henry v. Simanton [N. J. Eq.] 54

Atl. 153. The making of a single Contract

does not entail payment of a franchise fee.

Where not of a character to indicate a. pur

pose to engage in business in the state. is not

within the meaning of Comp. Laws Mich.

1897. i 8574: Oakland Sugar Mill Co. v. Fred

W. Wolf Co. (C. C. A.) 118 Fed. 239. The

acceptance of a stock subscription being in

cident to the erection of the corporation [Act

Apr. 22. 1874]. Galena M. & 8. Co. v. Fra

zier. 20 Pa. Super. Ct. 394.

Employment of men within a state to ob

tain orders for the corporation's publication,

the orders being addressed to the corpora

tion in another state where it had its books

and offices requiring a certificate of incor

porntion for the maintenance of an action.

Crocker v. Muller. 40 Misc. (N. Y.) 685. So

liciiing orders by a traveling salesman. aub

Ject to approval at the home office [Laws 1901.

p. 1826, c. 638]. Jones v. Keeler. 40 Misc.

(N. Y.) 221. Employment of an agent to so

licit orders, subject to acceptance at the

domicile of the corporation and filled there

from, the agent being paidbby commission,

(Gen. Corp. Law. I 15) nor the taking out of

a. fire insurance policy through brokers in

the state. Cummer Lumber Co. v. Associated

Mfrs. Mut. F. Ins. Corp., 173 N. Y. 633. A

contract with a city for street lighting not

invalidated on account of not having estab

lished a public office for the keeping of books

and receipt of service and not having paid a

license tax and fee as required by Rev. St.

1899. §§ 1024, 1025. Hogan v. St. Louis. 176

Mo. 149.

25. Blodgett v. Lanyon Zine Co. (C. C. A.)

120 Fed. 893.

20. Failure to file a statement giving the

location of its office and the name of an

agent on whom process may be served [Ky_

St. i 571]. Hallam v. Ashford, 24 Ky. L. R.

870. 70 S. W. 197.

27. Though not enforceable by the corpo

ration on account of failure to pay fees im

posed by Sess. Laws 1897, p. 157. c. 51. Me

Mann v. Walker [0010.] 72 Pac. 1055.
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may be enforced by mandamus if the corporation maintains in the state an omce

or a stock transfer agent." Evasive answers to repeated demands for an inspec

tion of a stock book may be equivalent to a refusal.2°

§ 2. Powers, contracts, stock subscriptions, and assessments; liability of

ofi‘icers.—As a general rule foreign corporations are not allowed to transact busi

ness on conditions more favorable than those prescribed for domestic corporations.30

The fact that charter powers permitted to a corporation by the laws of its in

corporation are prohibited by the laws of the state in which it is doing business

will not prevent it from therein exercising such powers as are sanctioned by the

state laws..1

A foreign corporation, the operation of which is in the state of its domicile

limited to particular counties, is not entitled to exercise the right of eminent

domain in another state by general statute granting such right to foreign corpora

tions.”

The courts of a corporation’s domicile will presume in the absence of statutes

or decisions of a foreign state to the contrary that the corporation may exercise

the same powers in the foreign state that it may in the state of its incorporation."

Contracts“ of a foreign corporation are governed by the laws of the state

in which it is doing business, though, where there is no restriction as to contract,

it may make the law of the state of its incorporation applicable."

Where not otherwise provided by statute, a foreign corporation may contract

as to real estate in the same manner as in the state of its incorporation.“

Official capacity of a person signing the contract may be proved by his signa

ture of a certificate designating persons to receive service of process." Authority

to contract may be shown by surrounding circumstances.“

2. 29. People v. Montreal 8: B. Copper Co.,

40 Misc. (N. Y.) 282.

30. Under the Constitution and judicial

decisions of Washington, a corporation can

not hold stock exercising the usual rights of

stock-holders In a. corporation in that state,

and an attempt by a. foreign corporation to

do so may be restrained. Coler v. Tacoma R.

6: P. Co. [N. J. Err. & App.) 54 At]. 413.

Foreign corporations cannot transact busi

ness prohibited to domestic corporations

whether doing business by comity or under

express statute. State v. Cook, 171 Me. 348.

in states in which foreign corporations are

subjected to the restrictions imposed on do

mestic corporations. they must comply with

provisions limiting the duration of corporate

charters and fixing the manner by which

-they may be extended. Hence, under Mills‘

Ann. 8!. M 478, 499; Seas. Laws 1899. p. 163.

c. 89. a foreign corporation though chartered

for 60 years must obtain an extension in

Colorado if it does business therein for more

than 10 years. Iron Silver Min. Co. v. Cowie

[Colo.] 72 Pac. 1067. An English corporation

cannot refuse the transfer of stock standing

In the name of a decedent to his local execu

trlx. though his etate is not administered on

in England. London. P. & A. Bank v. Aron

stein (C. C. A.) 117 Fed. 601. A requirement

of legislative permission to enable a. corpora

tion to acquire or vote the stock of another

corpornJon, 1| applicable to foreign corpora

tion; Conn. Wash. art. 12. i 1, provides

gym foreign corporations shall not be al.

lowed more favorable terms than domestic

corporationl. Coler v. Tacoma R. & P. Co.

(N. J. Err. & App-l 54 Atl. 413.

81. State v. New Orleans Warehouse Co.,

109 La. 64.

32. Corporations authorized to construct

telephone and telegraph lines, are not within

the meaning of act: 1880, N0. 124, which is

applicable only to corporations authorized

as far as they may be by the states creating

them to carry on their business elsewhere.

Southwestern Tel. Co. v. Kan. City, S. & G.

R. Co., 108 La. 691.

38. New Jersey corporation will be pre—

sumed to have the power to own and vote

shares of stock in a Washington corporation.

Coler v. Tacoma R. & P. Co., 64 N. J. Eq. 117.

34. See Building and Loan Associations

for contracts of foreign corporations of that

nature.

85. Wheeler v. Mut.

Ass’n, 102 Ill. App. 48.

30. Biodgett v. Lanyon Zinc Co. (C. C. A.)

120 Fed. 893.

87. Owyhee L. 8; I. Co. v. Tautphaa (C. C.

A.) 121 Fed. 343.

88. Plaintiff may testify to a request to

go to the corporation's office and to his pres

ence at a meeting of the board of directors

in the office of the person signing the con

tract sued on as president and evidence of

occurrences at a meeting in the office of the

alleged president. at which those purporting

to be directors were present. together with

the letters purporting to come from the com

pany's office, and signed by the person trans

acting businese there. is admiss'ble. Owyhev

L. 8: 1. Co. v. Tautphas (C. C. A.) 121 Fed

343.

Reserve Fund L.
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Enforcement of obligations.-—In order that a. foreign corporation resulting

from the merger of other foreign corporations be liable for the debts of an absorbed

company, the merger and the law of the state in which it took place must be

established.” Priority recognized in the state of the corporation’s domicile will

not be recognized in attachment against an insolvent foreign corporation, unless

statutory.‘°

' A debt due a foreign corporation by a foreign corporation within the state

cannot be attached.“

Subscriptions to stock—A subscriber to the stock of a foreign corporation sub

jects himself to the laws of its domicile as to corporate powers and obligations ;‘2

hence, an express promise need not be averred in an action to recover an assessment

on the capital stock of an English corporation," and the action may be maintained

without sale or forfeiture of the stockholder’s share though the articles provide

a remedy by forfeiture.“ The necessity of an assessment on capital stock will

not be investigated in the absence of fraud.“

A stock subscription, induced by statements that the corporation had per

formed acts which by reason of its being a foreign corporation it was unable to do,

cannot be enforced.“

Personal liability of officers—A certificate precedent to doing business is with

in the statute imposing personal liabilities on corporate officers for falsity." A

creditor may enforce such liability, though not deceived by the certificate,“ and

though there was no intention to sell stock or obtain credit."

§ 3. Jurisdiction of the courts over the affairs of foreign corporations; visi

torial power. Remedies of resident stockholders—An accounting as to an un

authorized issue of stock cannot be had against the corporation and certain of it~_

directors unless the transaction was invalid in the state of incorporation."0 Char

ges of conspiracy must be specific.“ .

Injunction.——On a suit for an accounting, an injunction may be awarded to

prevent the directors from disposing of any of the property within the court’s

jurisdiction pendente lite, but the exercise of the charter powers will not be

interfered with."

the actual or estimated value of an asset may

be a falsification. (Statements. copyrights

1nd privileges. 8120.396. and fair market

value not in excess of $10,000 in certificati»

under Rev. St. 0. 126, 55 13. 14, is falsification

within c. 110. 9 68). Heard v. Pictorial Press.

182 Mass. 530.

89. Anderson v. War Eagle Consol. Min.

Co. [Idaho] 72 Pac. 671.

40. Claim interposed by a. creditor stock

holder. Lamb v. Russel [Miss.] 32 So. 916.

41. Payment gives the debtor corporation

no defense to an action on the debt by the

receiver of the creditor. Allen v. United

Cigar Stores (30.. 39 Misc. (N. Y.) 500.

42. The articles of incorporation may pro

vide that notice to non-resident sharehold

ers who do not furnish their addresses may

be posted in the registered office of the com

pany and under such provision. posting of a

notice of a call on the shareholders for a

month before the call is due. and the for

warding of a printed notice to the share

holders, is sufficient. Nashua Sav. Bank v.

Anglo L., M. & A. 00.. 189 U. S. 221.

43. 25 & 26 Vict. c. 89. Nashua Sav. Bank

v. Anglo L.. M. 8: A. Co., 189 U. S. 221.

44, 45. Nashua Sav. Bank v. Anglo L, M.

& A. C0.. 189 U. S. 221.

40. Statements in prospectus that the cor

poration had purchased a site for an apart

ment house and was erecting a building

thereon. Quaker City Apartment House Co.

v. Matthews. 21 Pa. Super. Ct. 619.

47. A statement of the book value and not

48. Heard v. Pictorial Press, 182 Mass. 530.

49. For falsity in making a certificate as

a condition precedent to doing business with!

in the state of the amount of capital stock.

amount paid up. and assets and liabilities

Heard v. Pictorial Press, 182 Mass. 530.

50. An issuance of stock to directors in

consideration of the transfer of patents

worth less than the stock issued must be

alleged to be invalid in state of domicile

though void in New York. Ins. Press v.

Montauk F. Detecting Wire 00., 83 App. Div.

(N. Y.) 259.

51. Ins. Press v. Montauk F. Detecting

Wire C0., 83 App. Div. (N. Y.) 259.

62. On a. showing that access to the books

had been denied. that the company had be.

come insolvent since the last annual meet

ing. and that all the stock was not accounted

for by the directors. Moneuse v. Riley. 40

Misc. (N. Y.) 110.
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Where there is reasonable doubt as to the authority to issue stock under the

statute of_ state where incorporated, a stockholder in the state where the directors

reside and the corporation maintains its principal place of business and in which

all directors’ meetings are held may in that state enjoin the issue though the annual

stockholders’ meeting is held in the state where incorporated." A consolidation

made by a corporation in a foreign state which is equivalent to a dissolution may

be restrained in the courts of its domicile where it is not carried out by such pro

ceedings which are prescribed by the statutes for dissolution.“

Receiverships.“—The fact that a foreign corporation is proposing to take

its assets to its own domicile is not a ground for the appointment of a receiver

in behalf of a resident stockholder.“

Where a receiver is appointed in a federal court in a district foreign to the

corporation’s domicile, the court making the appointment has primary jurisdic

tion,“ and courts of other states making appointments though in entirely inde

pendent suits will treat their jurisdiction as ancillary." The receiver so primarily

appointed is entitled to possession of property in another state, also foreign to

the corporate domicile, as against a receiver appointed by a state court therein,

in a stockholder’s suit instituted after the filing of petition and service in the

federal court.” The receiver takes a qualified title to all of the corporation’s

property within the court’s jurisdiction, together with a‘ right of possession for

purposes of administration.”

On an application by a foreign receiver for an appointment to sell property

within the state, there should be a reference to establish the right.“1

Enforcement of stockholder’s liability—Where the jurisdictional facts exist,

a creditor may enforce a stockholder’s liability'for debt of an insolvent corporation

imposed by statute in the federal court of another state," but the liability cannot

be enforced in a suit brought in equity outside of the state where the corporation

resides on the ground that it is an ancillary or auxiliary proceeding to enforce

an equitable decree of the court of that state, if such court had no jurisdiction

of nonresident stockholders." A receiver in an action brought by a judgment cred

53- Kraft v. Griifon Co., 82 App. Div. (N.

Y.) 29.

I54- Bill by stockholder to restrain an

arrangement between a New Jersey corpo

ration and a Washington corporation, by

which the first should transfer all its prop

erty and franchises except that of being a

v-orporatlon. to the second, which should is

sue to the first is stipulated number of shares

of fully paid stock at par value of $100.00

per share, and in case any stockholder in

the New Jersey corporation refused to ac

rcpt such stock in exchange for his own

stock. share for share, then the second

should pay $35.00 cash in lieu of each share

so refused. Coler v. Tacoma R. d: P. Co. [N.

J. Err. J: Ann] 64 Ati. 413.

55. See generally article Receivers.

56. Pleadings held insufficient to warrant

the taking of possession of the property of

a foreign corporation by a receiver pen

dente lite, it not being shown that they were

not in legal fraud. the matters set up as a

reason for interfering with the judgment

against plaintii! by defendant being such as

could have been raised in the original ac

tion and there having been delay and inches.

Reynolds & H. E. Mortg. Co. v. Martin. 116

Ga. 495.

57. Should be recognized as having such

)urlldlcflon by the courts of the state of the

corporation's domicile, especially where it

conducts no business therein, has no prop

erty. and but the lngle stockholder necessi

tated by the local law. and the appointment

is had in a district where it owns real and

personal property. Lewis v. American Naval

Stores 00.. 119 Fed. 891.

58. For the purpose of economy and

equality in the case of a corporation owning

property and transacting business in differ

ent states and federal districts. Lewis v.

American Naval Stores 00.. 119 Fed. 891.

60, 80. Lewis v. American Naval Stores

(20., 119 Fed. 391.

01. On application in New Jersey of a re

ceiver of a. foreign building and loan asso

ciation. proof should be taken of the prn~

ceedings in which the receiver was appoint

ed. of the order approving the contract of

sale of the property, whether there were

New Jersey creditors or shareholders. wheth

er the corporation did business in New Jer

sey, apart from holding the proverty, and

whether the required deposit was made with

the secretary of state to secure New Jersey

creditors. Silverstrow v. East Side Co-Op.

B. & L. Ass'n [N. J. Em] 63 At]. 823.

03. Atlantic Trust Co. v. Osgood, 116 Fed.

1019.

63. They were merely nominal parties.

Hale v. Allinson. 188 U. S. 68.



46 FOREIGN CORPORATIONS § 4. 2 Cur. Law.

itor to enforce the stockholder‘s liability of a local corporation cannot, by virtue

of a general appointment and direction to sue, maintain an action at law in a

foreign jurisdiction against a nonresident stockholder,“ nor can he sue in equity,65

nor will equity take jurisdiction to prevent multiplicity of suits ;°° but it was

held in one Federal court that it would retain jurisdiction of an action brought by

the receiver of a foreign corporation to enforce a stockholder’s liability despite his

want of title to sue for which reason an action in the domicile would have failed.87

In Illinois, the courts will not take jurisdiction of a creditor’s bill to fix lia

bility of resident stockholders of an insolvent foreign corporation.“

The Federal courts will follow the decisions of the State courts as to the bar

of actions to charge stockholders with liability for corporate debts.“

§ 4. Right of foreign corporation to sue and liability to be sued. Procedure.

——Compliance with statutes may be essential to suit," but statutes imposing con

ditions on the maintenance of actions do not apply to the defense thereof,n or

to the appeal of judgments rendered in actions brought by other parties," or to

actions in Federal courts." There is a variance of authority as to whether sub

sequent compliance with statutes confers a right to sue on contracts previously

entered into.“ Compliance is not requisite to the maintenance of an action on

04. Hilliker v. Hale (C. C. A.) 117 Fed.

220.

65. Where the courts of the state of his

appointment have held that he cannot bring

such an action in that state. Hale v. Allin

son, 188 U. S. 56.

66. The full amount of the par value of

the shares held by each defendant was-de

manded. Hale v. Allinson. 188 U. B. 56.

67. Action in Maine brought by receiver

of a. Minnesota corporation. Hale v. Coflln.

114 Fed. 567.

88. Parkhurst v. Mexican 8. E. R. Co., 102

Ill. App. 507.

Note. "The courts are universally agreed

that, where a. liability imposed upon stock

holders or corporate directors or officers is

In its nature penal. the liability is to be

deemed merely local. and will not be en

forced by the courts of a. foreign jurisdic

tion. So much is clear. When, however, in

vestigation is made with reference to the

enforcement of a statutory liability not

penal, a. wide difference of View is found.

It may be said in general that no extrater

rltorial force can be given to the laws or

judicial processes of a state. An attempt by

a state to give force to a legislative enact

ment of its own in a foreign state would

contitute~ an encroachment on the inde

pendence of such‘ foreign state. and would

be Justly and properly resented. A state

court has jurisdiction of all persons and

property within its boundaries. however, and

it would seem that the fact that the laws of

one state have no force within the bound

aries of another should not be deemed

ground for a refusal by a. state to enforce

within its borders the liability of a person

as a shareholder in a corporation created

under the laws of another state, and a ma

jority of the decisions in reference thereto

so hold. Where. however. no judicial pro

ceedings have been instituted. in the foreign

state under the laws of which the corpora.

tion was created. to determine the liability

of the parties sought to be charged, the

courts of Massachusetts have declined to

take jurisdiction of a. suit instituted within

that state for that purpose. Its declination

does not rest upon the ground that an en

forcement of such liability would constitute

an enforcement of a. penalty, nor on the

ground that a suit of this character would

be contrary to the policy of the common

wealth, but on the ground that such suit

involves the relation between a foreign cor

poration and its members, and essential jus

tice can be more fully worked out in the

state to the laws of which the corporation

owes its existence. Where the nature and

degree of the liability imposed by constitu

tional provision is undetermined, this doc

trine has special force, since it is the pe

culiar privilege of the court of highest Ju

risdiction of a state to interpret the organic

laws of its state, and courts of other juris

dictions are reluctant to intermeddle there

with." Heliiweii, Stock & Stockholders, 868.

88. The pendency of insolvency proceed

ings does not bar or toll an action to enforce

statutory liability under Minn. Gen. St. 1894.

c. 76. Q 17. Hilliker v. Hale (C. C. A.) 117

Fed. 220.

70. A contract with' a foreign building and

loan association made after the passage of

Pub. Acts 1895, p. 580, No. 269. requiring a.

filing of a. certificate of incorporation as a

condition to doing business and before com

pliance with such statute cannot be enforced

by the corporation. Hoskins v. Rochester S.

& L. Ass'n [Mich.] 95 N. W. 566. The desig

nation of a. person as representative for serv

ice of process and the maintenance of an

office within the state [Hurd's Rev. St. 0. 32.

§ 67b, d]. Union C. & 8. Co. v. Carpenter, 102

Ill. App. 339.

71. Blodgett v. Lanyon Zinc Co. (C. C. A.)

120 Fed. 893. Laws 1901. D. 233. c. 125, I 3,

requiring a certificate of the secretary of

state of the filing of statements as to its

condition. Swift & Co. v. Platte [Ken] 72

Fee. 271.

72. Swift & Co. v. Platte [Ken] 72 Pac.

271.

73. Blodgett v. Lanyon Zinc Co. (C. C. A.)

120 Fed. 893.

14. Filing of statements under Act Apr.
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a contract made in a foreign state,“ and a foreign corporation which in the course

of business in its home state becomes the assignee or trustee of a claim against a

citizen may pursue any remedies against him in the state without compliance with

the requirements of the statutes as to corporations desiring to become resident

foreign corporations ;" so it may maintain an action to secure possession of realty

within the state." ‘

Substantial conformity with the law requiring reports to the secretary of

state has been held sufficient to support procedure in the state courts."

Pleading and proof of compliance with statutes.--The rule varies as to the

duty of pleading or denying compliance with statutory provisions, and hence as

to duty of proving such compliance." A plaintifi corporation must be shown to

be doing business before failure to comply with statutory conditions thereto may

be urged against it." The pleadings should state the time when the business

was transacted, and its character." Noncompliance with statutory provisions must

appear from the record to be a ground for demurrer." By statute, it may be pro

rided that if a foreign corporation defendant desires to place the fact of its non

residence in issue, it must make an affirmative verified allegation that it is not a

corporation.“

The procedure generally applicable to nonresidents is applicable to foreign

corporations."

Jurisdiction and oenue."—Foreign corporations contracting with each other

22. 1874. Pub. Laws 108, after completion of

the work. confers no right to sue for ma

terials furnished during its performance.

Delaware River Q. 8: G. Co. v. Bethlehem

I: N. Pass. R. Co., 204 Pa. 22. May sue after

compliance with Rev. St. 1899, i 1024. et seq.

Chicago M. d: L. Co. v. Sims [Mo. App.] 74

S. W. 128.

15. Filing of certificate. Macmillan Co. v.

Stewart [N. J. Law] 54 At]. 240. Since the

revision of 1896 of the act concerning corpo

rations. Slaytor-J’ennings Co. v. Specialty

Paper Box Co. IN. J. Law] 54 Atl. 247. I

76- May purchase real estate sold by the

administrator of the debtor though it has

not complied with Rev. St. 1899, {5 1024-1026.

Meddis v. Kenney. 176 M0. 200.

1‘!- Action of trespass to try title by for

eign corporation as trustee. Eskridge v.

Louisville Trust Co.. 29 Tex. Civ. App. 671.

78. Foreclosure proceedings by a foreign

mortgage company. De Camp v. Warren

Mortg. Co.. 66 Kan. 860. 70 Fee. 581.

1a Under Rev. St. arts. 745, 746, requiring

the filing with the secretary of state of a

certified copy of the articles of incorporation.

a foreign corporation on bringing suit. must

allege its compliance with the statutory re

quirements as to the maintenance of actions

or bring itself within the exceptions of the

statute. Chapman v. Hailwood Cash Register

Co. (Tex. Civ. App.) 73 B. W. 969. Failure

to state that a foreign corporation has pro

cured s. certificate requisite to enable it to

one is waived unless the question is raised by

the pleadings. Lehigh 8: N. E. R. Co. v.

American B. d: '1‘. Co., 40 Misc. (N. Y.) 698.

A plaintiff foreign corporation need not es

tablish its compliance with Focal statutes

when not denied. Securing of a certificate

under Laws 1892, c. 687. I 16, need not be

proven where to an avermont that plaintiff

w" a. forelgn corporation, defendant answers

that he has no knowledge or infermation suf

ficient to form a belief. International Soc. v.

Dennis. 76 App. Div. (N. Y.) 327. Defendant

must show non-compliance with conditions

by plaintiff. Failure to procure license under

Gen. St. 1901, 5 1280. Coppedge v. Goetz

Brew. Co. [Kan] 73 Fee. 908. Failure to pro

cure a certificate under Laws 1892, c. 687.

must he pleaded to be available as a defense.

W. P. Fuller & Co. v. Schrenk. 171 N. Y. 071.

80. Failure to file statements with the

secretary of state required by Gen. 8t. 1901.

§ 1283. Thomas v. Remington Paper Co.

[Kan] 73 Pac. 909.

81. Affidavit of defense to an action to re

cover stock assessments not sufficient which

alleges merely that plaintiff maintained an

office within the state where its business was

carried on and the assessments were made.

that all the business relative to the stock

issued was conducted in Pennsylvania and

act April 22, 1874, was not complied with.

Galena M. & 8. Co. v. Frazier, 80 Pa. Super.

Ct. 394.

S2. Otherwise it must be raised by an

swer. Northern Assur. Co. v. Borgelt [Neb.]

93 N. W. 226.

88. Such being the provision of Code Civ.

Proc. 5 1776, it is sufficient in attachment

proceedings that the afflant state that his

information as to the status of defendant as

to a foreign corporation was obtained from

the secretary of the state of defendant's or

ganization and from two publications fur

nishing general information as to the status

of corporations. Steele v. Gilmour Mfg. Co..

77 App. Div. (N. Y.) 199.

84. If a mortgage debtor. it may be pro

ceeded against by appointment of an attor

ney to represent it, and the mortgage fore—

closed via executive. Buck v. Massie, 109

La. 7718.

85. Civ. Code 1895. N 4954, 1899, provides

that a foreign corporation may be sued in

the counties in which it maintains agencies.
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within the state may be subject to the jurisdiction of the state courts,“ but there

is no presumption, supporting such jurisdiction that their contract is so made

or concerns property within the state." The fact that a contract is entered into

subject to approval at the home office of the corporation does not divest the courts

of the place of contract of jurisdiction." The situs of shares of stock in a domes—

tic corporation held by a foreign corporation is regarded for the purpose of juris

diction as the domicile of the domestic corporation."

A stockholder of a foreign corporation may sue in the state courts on account

of a questionable transfer of its assets to a domestic corporation,” and, by code

provisions in certain states, a nonresident may sue a foreign corporation on a cause

of action arising in the state."

A corporation may, by appearance and plea to the merits, submit itself to

the jurisdiction of a federal court for other than the district of its domicile."

A stockholder or creditor who appears by intervention, cannot thereafter object

to the jurisdiction." Where the statute of a state provides for the designation

of agents for the service of process, and if none, for service on any officers, agent,

or employe, an agent without authority to represent the company cannot, by ac

ceptance of service, confer jurisdiction on a federal court." '

Jurisdiction to render a personal judgment against a foreign corporation

cannot be acquired except where the corporation is doing business or has a business

office or agency in the state where sued."

Removal of causes.°°—Where, on consolidation of corporations existing in

separate states, the articles of the consolidated corporation are filed with the sec

retaries of state of each of such states, the consolidated corporation is a citizen

of each of such states and cannot remove an action, against it in one of them, to

the federal court on the ground of diverse citizenship." A suit against a foreign

corporation operating a railroad within the state as lessee may be removed to the

federal court, since it will not be presumed that, since it has become entitled to

do business within the state as a corporation, the stockholders are citizens thereof

and no diversity of citizenship exists." A proceeding against foreign corporations

or if none. in any county where they may be

found. in the person of the agent. Equity L.

Ass'n v. Gammon [Ga.] 46 S. E. 100.

88. Under Code Civ. Proc. Q 1780. a. New

York court has Jurisdiction of breach of a

contract made by a foreign corporation re

ceiving a deposit within the state to re-pay

it to the depositor. another foreign corpora

tion. Munger Vehicle Tire Co. v. Rubber

Goods Mfg. Co.. 39 Misc. (N. Y.) 817.

87. It is presumed to have been made in

the state of the domicile of one or of the

other, and Jurisdiction is not conferred un

der Code Civ. Proc. § 1780. Snow, Church &

Co. v. Snow-Church Surety Co.. 80 App. Div.

(N. Y.) 40.

88. Rev. St. art. 1194, subd. 25, provides

that a. foreign corporation may be sued in

the county where the cause of action or a.

part thereof accrued. The contract was for

sale of goods. f. o. b. Philadelphia. subject

to approval of the corporation there. West

inghouse E. & M. Co. v. Troell [Tex. Civ.

App.] 70 S. W. 324.

89. Action to cancel a. transfer of

to a. foreign corporation having no

of business in the state. People‘s Nat.

v. Cleveland, 117 Ga. 908.

90. Where the foreign corporation could

have sued in its own name and is made de

stock

place

Bank

fendant because its oflicers and directors

whose dealings are questioned are in con

trol. Wilson v. American Palace Car Co. [N.

.1. Eq.] 54 Atl. 415.

91. Code. 5 194 (2). Bryan v. Western

Union Tel. Co.. 133 N. C. 603.

02, 98. Lewis v. American Naval Stores

Co.. 119 Fed. 391.

94. Acceptance by a bookkeeper [Code Va_

§ 1105]. New River Mineral Co. v. Seeley

(C. C. A.) 120 Fed. 193.

05. Zelnicker Supply Co. v. Miss. Cotton

Oil Co. [Mo App] 77 S. W. 321. ‘Jurisdic

tion of a petition for a receiver and other

equitable relief against foreign corporations

to render a personal judgment cannot be ac

quired with or without service by publica~

(ion though the sheriff of the county in

which the action is brought is joined as a

nominal defendant. it not being alleged that

either of the foreign corporations has any

office. officer. agent or place of doing business

with the state. Reynolds & H. E. Mortg.

Co. v. Martin, 116 Ga. 495.

00. See general’ly, Removal of Causes.

97. Winn v. Wabash R. Co., 118 Fed. 55.

98. Const. Ky. I 11; Ky. St. 1899, § 841.

Lewis v. Maysvilie 8: B. S. R. Co. [Ky.] 76

S. W. 526.
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in which a right of action is also asserted against directors, 9. portion of whom

are residents of the same state as complainants, may be removed to the federal

court on the ground of diverse citizenship if the controversy is separable.1

Sari-ice of process.’—In general, statutory regulations must be followed.. A

foreign corporation may be served by publication in the manner of other nonresi

dents.‘ Constructive service provided as to corporations doing business within the

state will not confer jurisdiction of one not doing business.“ Where the corpora

tion has not appointed an agent for service it is not entitled to protection of pro

visions for the service of nonresident defendants.‘ Service obtained on the presi

dt of a foreign corporation while within the state may be sufficient.1 If the

statute allows service on the president if it can be made personally within the

state, it may be made while he is present on private business.8 The managing

officer within the state to attend a sale of land under a decree of the federal

court is not exempt from service of process, as in attendance on a judicial pro

ceeding though the corporation was a party to the action under which the sale was

had, and the same is true of a nonresident attorney in the state to represent his

clients.“ Service on the president and vice-president may be at the ofi'ice of

another corporation at which they are settling up their affairs, preparatory to ces—

sation of business." Where the corporation has ceased to do business within the

state and has designated no agent for the service of summons, jurisdiction cannot

be acquired by service on resident directors.11 The return of process must show

the facts warranting the service and manner in which it was served.“ A return

that the secretary and general manager of a corporation was served is not suflicient

if it does not state that defendant is an inhabitant of the district or has become

subject to the jurisdiction of the court,

I. Complaint seeking to set aside a. con

veyance between the corporations for fraud

and to prevent the directors of one corpora

tion from making any further disposition of

its property and also seeking that the di

rectors be compelled to account as agents

and trustees for their actions. Geer v. Math

ieson Alkali Works, 190 U. B. 428, 47 Law.

Ed. 1122.

2. See Insurance, Railroads. etc., for serv

ice of process on foreign insurance, railroad

or other particular classes of corporations.

8. Under Rev. Codes 1899, § 5252, serv

ice may be made on a railroad station agent

authorized to sell passenger tickets, receive

and deliver freight and collect for freight

shipments. Brown v. Chicago, M. & St. P. R.

Co. (N. D.] 96 N. W. 153. Local agent [Rev.

8t. art. 1223]. Westinghouse E. & M. Co. v.

Troeil [Tex Civ. App.] 70 B. W. 324. In Geor

gia, service may be on a local agent. Barnes

v. Western Union Tel. 00., 120 Fed. 650.

Under a. statute authorizing service on an

agent or manager, a broker making sales

may be regarded as an agent. Nelson, etc.,

Co. v. Rehkopf & Sons [Ky.] 76 S. W. 208.

The superintendent of a branch ofllce of a.

commission company. [Civ. Code. i 51, sub

section 6.] The superintendent maintained an

office and took orders for trades, the money

received being deposited to the corporation's

credit and the superintendent’s share paid

by the corporation's checks, the corporation

maintaining a private wire to the superin

tendent's ofllce. Boyd Commission Co. v.

Coates. 24 Ky. L. R. 730, 69 S. W. 1090. The

manager of a railroad trafl'lc soliciting agen

cy may be regarded as a managing agent.

Curr. Law, Vol. 2—4.

and such facts do not appear from the

Fremont, E. & M. V. R. Co. v. N. Y., C. &

3:51.. R. Co. [Neb.] 92 N. W. 131. 69 L R. A.

4. Under Civ. Code. i 4976. service by pub

lication may be had on a foreign corpora

tion in an action to remove a cloud from

the title of stock in a domestic corporation

held by it. People's Nat. Bank v. Cleveland.

117 Ga. 908.

42:. Cady v. Associated Colonies, 119 Fed.

6. Code, 6 874; Pub. Laws 1901, c. 5. Wil

lzisalms v. Iron Belt B. d: L. Ass'n, 131 N. C.

7. Mississippi contract to buy goods f. o.

b. at New Orleans. and service on the presi

dent in New Orleans. Payne v. East Union

Lumber Co.. 109 La. 706.

8. Code, I 217, subs. 1.

Packet 00., 131 N. C. 54.

2912). Greenleaf v. People's Bank, 188 N. C.

10. Code Civ. Proc. N. Y. 4 432. American

Locomotive Co. v. Dickson Mfg. Co.. 117 Fed.

972.

11. Action on contract brought in the su

preme court of New York by a citizen against

defendant, a Virginia corporation. Conley v.

Mathieson Alkali Works, 190 U. S. 406. 47

Law. Ed. 1118; Geer v. Mathieson Alkali

Works. 190 U. 8. 428. 41 Law Ed. 1122.

12. Under Rev. St. 1899, § 570, subd. 4.

recital of delivery of copy of the summons

to the president without showing the non

existence of an ofl'lce or place of business in

the state. is not sufllcient. Zelnicker Supply

Co. v. Miss. Cotton Oil Co. [Mo. App.] 77 B.

W. 821.

Jester v. Steam
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record." All of the facts required by statute to authorize service of summons on

a business agent need not be set out in the return but may be shown in the

record.u Insufficiency of, return of service is not ground for abatement sincr

amendable.“

PleadingP—A managing director" or attorney of a foreign corporation may

verify its pleading."s

A foreign corporation cannot demur to a'complaint on the ground that it does

not show that complainant is not a nonresident.“

Effect of dissolution—If, pending an action, the foreign corporation is dis

solved under the laws of the state of its domicile, supplementary proceedings can

not be begun against it on the judgment."0

FOREIGN JUDGEMS.

§ 1. Recognition and mode of proving.—The clause of the constitution of

the United States that full faith and credit shall be given in each state to the

judicial proceedings in every other state,21 requires recognition of judgments of

state courts by federal courts,22 and, vice versa, judgments of federal courts b\'

state courts." The clause applies to decrees for costs,“ judgments in garnishment

proceedings,“ adjudication of matters affecting estates of decedents in a domicil

iary court,2° judgments entered by agreement of the parties,” and orders of

federal courts in bankruptcy proceedings.28 The clause applies only where the

court rendering the judgment had jurisdiction of the parties and the subject-mat

ter.”

There is a presumption of validity of foreign judgments)0 and the courts will

be presumed to possess the powers which they appear to have exercised unless the

18. Scott v. Stockholders' Oil Co.. 122 Fed.

835.

14. Civ. Code Free. i 51, subs. 6. Nelson,

etc., Co. v. Rehkopt & Sons [Ky.] 75 S. W.

203.

15. On proper showing of facts. Zelnick

er Supply Co. v. Miss. Cotton Oil Co. [140.

A . 77 S. W. 321.

2%.] Allegation that defendant. the Pacific

Dredging Company, is a. corporation organ

ized and existing by virtue of law. and do

ing business in Lemhi County. Idaho, is a

sufl‘lcient allegation of incorporation. though

it is not alleged under the laWs of what state

it was incorporated. Jones v. Pac. Dredging

Co. [Idaho] 72 Pac. 956. A complaint show

ing an allegation of incorporation in New

Jersey and an answer denying plaintiff's or

ganization in California is an admission of

organization in New Jersey. Herring-Hall

Marvin Co. v. Smith [Or.] 72 Pac. 704.

17. Within Code. § 258. Best v. British &

A. Mortg. Co.. 131 N. C. 70.

18. Code Civ. Proc. § 625, subd. 3. Amer

ican Audit Co. v. Industrial Federation, 84

App. Div. (N. Y.) 304.

19. Code Civ. Proc. 5 1780. provides that

an action may be maintained by a non-resi

dent against a foreign corporation on a cause

of action arising or concerning property

within the state. Herbert v. Mont. Diamond

Co.. 81 App. Div. (N. Y.) 212.

20. In re Stewart. 39 Misc. (N. Y.) 275.

21. Const. U. S. art. 4. Q 1.

22. Glencove Granite Co. v. City '1‘.. S. D.

& 8. Co. (C. C. A.) 118 Fed. 386; Gorham v.

Broad River Tp. (C. C. A.) 118 Fed. 1016.

28. Seymour v. Richardson Fueling Co..

108 Ill. App. 625; Bracken v. Mitner, 99 Mo.

App. 187. There must have been a trial.

Foley v. Cudahy Packing Co.. 119 Iowa. 246.

24. Davis v. Cohn [Mo. App.] 70 S. W.

727.

25. Williams v. St. Louis & S. W.
109 La. 90. R CO“

10:12}. Tunniclifle v. Fox [Neb.] 94 N. W.

72:7. Sheehan v. Fax-well [Mich.] 97 N. W.

28. A copy of an order adjudicating one

a bankrupt is a. copy oi! a judgment with

in ihe laws. Rosenteld v. Siegfried. 91 Mo.

App. 169.

29. Jurisdiction lacking where there is a

want of service or voluntary appearance 01’

nonresident debtor. Boyle v. Musser, etc.

Mfg. Co.. 88 Minn. 456. And this is the me

though the court rendering Judgment did

not construe contract according to the law

of the state where made. Hudson, etc., Pub.

Co. v. Young, 90 Mo. App. 505. Noncompliance

with statutes governing service of process.

Dunn v. Dilks [Ind. Apia] 68 N. E. 1035.

Where the decree of a state rendered after

personal service on the husband and notice

to appear or answer requires the husband

to pay alimony in certain amounts. a Judi

cial debt of record is established which may

be enforced in the courts of another state.

Moore v. Moore, 40 Misc. (N. Y.) 162.

30. Gottlieb v. Alton Grain Co.. 87 App.

Div. (N. Y.) 380. A complaint alleging the

foreign court to be one of record and gen~

oral Jurisdiction. it will be presumed that it
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contrary is made to appear?1 The presumption of jurisdiction does not arise

where the record and pleadings show the facts on which jurisdiction depends."

The clause does not prevent an attack that could have been made upon the judg

ment in the state of rendition.” Fraud inducing its rendition,“ as where defend

ant was decoyed into the state so that process could be served upon him,“ or a

fictitious domicile acquired in divorce proceedings”6 may be asserted. The clause

is not infringed by limitations on the power to sue on judgments affecting foreign

corporations,“ nor by the refusal of a. state court to give a. strained construction

to language of a foreign decree." It is violated by laws barring maintenance of

actions against residents on judgments of foreign courts, founded on causes barred

by domestic laws, but not barred by the laws of the foreign state." A foreign

judgment is admissible to show fact of lien declared against property removed

from the state of rendition.“ The judgment of a court of a foreign nation, having

jurisdiction of the subject-matter and the parties after a full hearing, is conclusive

on the courts of this country.“ '

Deposition of a foreign justice as to the legal existence of his court is admis

sible on the question of the justice’s jurisdiction, though not the best evidence."

§ 2. Matters adjudicated and concluded by foreign judgment—The doc

trine of res judicata extends only to those facts which must necessarily be made

to appear as a basis of the judgment, and without a showing of which the judgment

could not have been rendered.“ A foreign judgment is merely prima facie evi

dence of what it purports to decide.“ A foreign court may not conclude domestic

taxing ofiicers acting under local revenue law."

had Jurisdiction of both the subJect matter

and the parties. Old Wayne Mut. L. Ass'n

v. Flynn [Ind. App] 68 N. E. 327.

81. Tunnlclli‘fe 'v. Fox [Neb.] 94 N. W.

1032.

31 Old Wayne Mut. L. Ass'n v. Flynn

find. App.] 68 N. E. 327. Jurisdiction to ren

der Judgment against a. foreign insurance

company is not shown by record reciting

service on a deputy insurance commissioner

his authority to receive service being plead

ed as a conclusion.' Id.

83. Jester v. Currie [Neb.] 94 N. W. 995.

In this case the order of a Georgia probate

r:ourt discharging an administrator and set

tling his account was disregarded by North

Carolina courts, Code Ga. 1882. N 2608. 3828,

3594 allowing impeachment of invalid or

ders in administration proceedings.—Cole

man v. Howell. 131 N. C. 125.

M. Jaster v. Currie [Neb.] 94 N. W. 995.

One fraudulently induced to enter a foreign

state to be served with process may ignore

the judgment and is not required to attack

it in the court rendering the judgment.

Fraud vitinting' a. foreign judgment requires

a fraudulent act tending to influence the

qrvtion of the court. Hudson. otc., Pub. Co.

1. Young. 90 Mo. App. 505.

86. Jaster v. Currie [Neb.] 94 N. W. 995.

86. The full faith and credit clause of

'he federal constitution is not violated by

'he refusal of a state to recognize a. decree

of another state by one who temporarily left

his home and acquired a domicile in such

state to obtain a divorce for an act which

occurred in the former state which was not

around for a divorce there. Andrews v.

Andrews, 188 U. S. 14. 47 Law. Ed. 386.

87. The states may restrict the use of the

‘rmris by foreign Pfirflnl'fliiflnq- Anglo Ameri

Whether a. judgment, dis

can Provision Co. v. Davis Provision Co.. 24

Sup. Ct. 92. 48 Law. Ed. -. There is no denial

of faith and credit to an Illinois Judgment by

a. New York code provision construed by the

courts of that state to prevent suits on judg

ments by one foreign corporation against an

other on a. cause not arising within the state.

Id. Full faith and credit is not denied to the

judgment of a foreign state court against

resident stockholders to enforce statutory

liability by the judgment of the court of a

sister state denying the right to enforce lia

bility in such sister state where the laws of

the foreign court as construed by the state

court limit enforcement to suits in the state

of incorporation. Finney v. Guy, 189 U. B.

835, 47 Law. Ed. 839. The clause is not in

fringed by the decision of s state court with

reference to the effect of foreign corporate

charters and the decisions of the courts of

such state. Eastern B. & L. Ass'n v. Wil

liamson. 189 U. S. 122, 47 Law. Ed. 735.

88. Commercial Pub. Co. v. Beckwith. 188

U. 8. 667. 47 Law. Ed. 598.

89. Sess. Laws Colo. 1899, c. 11‘. Keyser

v. Lowell (C. C. A.) 117 Fed. 400.

40. Bergman v. Inman, eto., Co. [Or.] 72

Pac. 1086.

41. Gioe v. Westervelt. 118 Fed. 1017; Cov

eney v. Phiscator [Mich] 98 N. W. 619:

Strauss v. Conrled, 121 Fed. 199; Sheehan v.

Farwell [Mich.] 97 N. W. 728.

42. Cal. Code Civ. Proc. I 1922 allows

proof by copy of the Judgment and oral ex

amination of Justice as a witness. Banister

v. Campbell. 188 Cal. 455. 71 Pac. 604, 703.

44. Tromblay v. Aetna I... Ins. Co.. 97

Me. 647.

45. There is no infringement of I. Judg

ment of the courts of Illinois taxing the en

tire Inheritance under the will of a resident
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missing an action on a note in one state, as barred by the statute of limitations of

that state, determines the merits of the case and bars another action in a sister

state, depends on the efiect the courts of the former state would give such judg

ment.“ One obtaining a. divorce in a foreign court will not thereafter be heard

to deny its validity, though in states not recognizing such divorces." A limited

divorce for desertion bars a subsequent action for same cause in another state.“

The judgment of a sister state, giving faith and credit to a decree, is not res

judicata so as to prevent parties from asking courts in the state of rendition to

set the decree aside for fraud.“

§ 3. Actions on foreign judgments—The foreign judgment will not become

a lien without suit brought and judgment recovered thereon.“o A defense going

to the merits of the action in the sister state may not be interposed as a defense.“

The jurisdiction of the court of rendition may be questioned notwithstanding the

record.“

FORESTRY AND TIMBER.

! 1'. Protection and Regulation of Forests Roads (63): Booms and Floating Logs (58);

and Tree. (52), Flotage Rights (53); Lumberlng Contracts

5 2. Log. Ind Lumber-lug. Logging (54); Liens (66).

§ 1. Protection and regulation of forests and trees."-The authority given

the secretary of the interior over forest reservations is not unconstitutional as

a delegation of legislative authority.“ A right of action in the people for cutting

and taking away trees on the forest preserve exists in New York.“

Trespass in cutting timber.‘°-—Four remedies will lie for cutting timber on

land of another, viz., trespass quare clausum fregit, replevin, assumpsit, and trover,

so that if the owner brings trover he waives the others." An injunction against

cutting timber will be denied where the abstract of title attached to the petition

is not in statutory form because it fails to show a perfect paper title, and where

no allegation appears that defendant is insolvent or showing damages to be irrep

arable.“ For timber cut by a trespasser under belief of title, the measure of dam

ages is the value at the cutting less the amount added to its value.”

of that state. by a. tax imposed under the

New York inheritance tax law on the trans

fer, under such will, of debts due the dece

dent by citizens of New York. Blackstone

v. Miller, 188 U. S. 189, 47 Law. Ed. 439.

48. Brand v. Btand [Ky.] 76 8. W. 868.

47. In re Swales’ Estate. 172 N. Y. 651;

Starbuck v. Starbuck, 173 N. Y. 603.

48. Heins‘ Estate, 22 Pa. Super. Ct. 81.

49. Everett v. Everett, 75 App. Div. (N.

Y.) 369.

so. Frye-Bruhn Co. v. Meyer (0. C. A.)

121 Fed. 533.

51. Banister v. Campbell, 188 Cal. 455, 71

Pac. 504. 703.

52. Old Wayne Mut. L. Aes'n v. Flynn

[Ind. App.] 68 N. E. 327.

53. Cutting timber on government lands.

see Public Lands. The forest commission of

New York is not placed in such possession

of lands by a. special statute giving them

control of the forest preserve. that it may

be sued in ejectment by claimants [Laws

1885, p. 482. c. 283]. To allege that the lands

in question are in possession of the com

mission must admit that the lands under

the law belong to the state. Raquette Falls

Land Co. v. Middleton, 41 Misc. (N. Y.) 461.

BL Act Cong. App. June 4, 1897 (80 Stat.

86). U. S. v. Dastervignes. 118 Fed. 199.

55. Laws 1896, c. 114 did not repeal the

right given by Laws 1895. c. 395, § 280. Peo

ple v. Francisco, 76 App. Div. (N. Y.) 262.

56. See Trespass. Ball. Ann. Codes & St.

I 7141, punishing cutting or removing trees

from land of another is exclusive, and re

peals fl 7108, 7109. defining grand and petit

larceny. Tacoma Mill Co. v. Perry [Wash]

78 Fee. 801. '

M. Assumpsit under Comp. Laws, 5 11207.

Anderson v. Besser [Mich.] 91 N. W. 737.

58. Civ. Code. i 4927. Wiggins v. Middle“

ton. 117 Ga. 162.

59. In trover. Anderson v. Besser [Mich]

91 N. W. 737. The measure of damages for

the willful or negligent taking or timber

from land without right is the increased

value of the property taken when finally

converted to the trespasser's use but it the

property is taken through mistake or in the

honest belief that the trespasser is acting

within his legal rights, the measure of dam

ages is the value before taking; but as to

one who acts on the advice of capable coun

sel as to his legal rights in cutting timber

the measure of damages should be reduced
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§ 2. Logs and lumbering; booms and floiage. Logging roads.—A law au—

thorizing county supervisors to lay out a temporary highway on petition of a

certain number of timber landowners, to give them access to their timber, author

izes only such roads as shall be accessible to the public from another highway.“

Booms and floating logs.°1—-A boom company may select its location in good

faith, and bad faith in such selection is not shown by the extension of its business

farther down the river."

The owner of logs lying on riparian lands for years does not forfeit title thereto

under a statute regulating fiotage, where part of the logs had never been afloat

but remained on the rollway, and the landowner had not proceeded under the stat

ute to obtain title.”

A boom operator under contract to boom logs must exercise ordinary care and

diligence according to the usual methods of operation.“ A previous implied con

tract with a boom operator for the handling of logs is merged in a subsequent ex

press contract for the same purpose."

Merely moving logs'aside to allow plaintiff’s logs to pass is not a breaking of

a jam for which plaintifls could recover expenses under a law regulating use of

a river so as to prevent interference with logging operations of others.“ Where

a railroad company cut loose a raft which had broken from its moorings and was

endangering a railroad bridge, and set the logs adrift in the river, it was not its

duty to save the logs, if_the means at hand were not sufficient to save both the

bridge and the logs.“7 Where a boom used by defendants, located in a dam owned

by plaintifi, broke, and on notice from defendants, plaintiif repaired it and sent

the bill to defendants, who paid it, on a second break in a new place, it cannot be

said that plaintiff assumed the responsibility of repair and maintenance.“

Remedies for protection of flotage rights.“-—A demand is unnecessary before

replcvin to recover marked logs on riparian lands, as against a purchaser of the

lands." Moving defendant’s logs aside

to the value of the property taken before

cutting. U. S. v. Homestake Min. Co. (C. C.

A.) 117 Fed. 481.

00. If the landowner has acquired con

trol of both ends of the proposed road so

that the public can acquire no rights therein,

the condemnation will be refused. Wallman

v. Connor Co.. 115 Wis. 617.

Cl. Sess. Laws 1901, p. 266 (Bel. 8: C.

Ann. Codes 8: St. 9 4890. et seq.) providing

for flotage of logs in streams, is unconsti

tutional under Const. art. 4. § 20 because

embracing more than one subject. Spauld

ing Logging Co. v. Independence Imp. Co.,

42 Or. 394. 71 Pac. 132. Exercise of right

of eminent domain by boom company. Sam

ish River Boom Co. v. Union Boom Co.

l“'a!h.l 73 Pac. 670. Legal existence of

boom company as corporation. C. Crane &

Co. v. Fry (C. C. A.) 126 Fed. 278.

3:. Ball. Ann. Codes & St. § 4379. Sam

|<h mer Boom Co. v. Union Boom Co.

{\\'ash.] 73 P30. 670. '

33. Comp. Laws 5 5098. Log Owners

Booming Co. v. Hubbell [Mielr] 97 N. W. 157.

H- C. Crane & Co. v. Fry (C. C. A.) 126

Fed. 278.
05, Rlndlnger v.

C. A.) 123 Fed. 244.

05' Comp_ Laws. 1897, i 5075.

penon [541011.] 96 N. W. 483.

07. It is not required to anticipate the

enraordlnary conditions and keep sumclent

Diamond Match Co. (C.

Doyle v.

to allow his own' to float past did not

boats to save the logs—Taylor v. Norfolk

8|: C. R. Co., 131 vN. C. 60.

68. U. 8. Leather Co. v. Aldrich, 75 App.

Div. (N. Y.) 616.

69. Evidence admissible to explain boom

ing contract. C. Crane & Co. v. Fry (0. C.

A.) 126 Fed. 278.

Where plaintiff cues for expenses in run

ning and driving defendant's logs in the

river made necessary because of their in

terference with the driving of his own logs.

he may show what part of the defendant's

logs it was necessary to drive and may show

that contrary to the custom. defendant put

hard wood logs in the river early in the

spring by reason of which they would not

float rapidly. Bellows v. Crane Lumber CO.

[MichJ 92 N. W. 286. I

Sufficiency of evidence in action to recover

damages for the negligent management of

reservoir dams by a. log driving company

so as to overflow plaintiff’s land. Akin v.

St. Croix Lumber Co.. 88 Minn. 119. In an ac

tion against a. railroad company for setting

adrift logs of a. raft which had broken from

its moorings and was endangering a railroad

bridge to carry to the jury the question of

negligence of the company in falling to save

the logs. Taylor v. Norfolk & C. R. 00.. Hi

N. C. 60.

Suler-lcncy of instructions in action to re

cover for loss resulting from negligent oper—

ation of boom. C. Crane & Co. v. Fry (C.

C. A.) 126 Fed. 278.
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confer such a benefit on defendant as will enable plaintifi to recover expenses in as

sumpsit."1 A federal court cannot restrain a boom company from obstructing

a navigable stream for maintenance of a boom and occupying the boom site, which

plaintiff claims as an appurtenance to his riparian lands, where defendant denies

his title and claims oivnership of the boom through purchase of the stream bed

from the state as tide lands, and the right to maintain the boom by a state fran

chise." An agreement between two parties that one shduld drive all the logs of

both and should share the actual expense in proportion, did not make the latter a

partner so as to be party plaintiff against a third owner of logs, to recover in

creased expense from handling the latter’s logs in order to drive the logs under

the agreement." On an issue of ownership in replevin of logs alleged to have

been abandoned on riparian lands, advice of an attorney to the landowner that he

had acquired title cannot be shown by a subsequent purchaser of the lands.“ Un

der an allegation of a contract to boom timbers and negligence through which they

were lost, defendant’s title to the boom was immaterial and it was liable whether

operatingr as owner or lessee, for loss from negligence." In an action for damages

for destruction of a raft of logs by a railroad company, where it appears that the

raft was broken loose by a freshct and the company through its employes broke

up the raft and turned the logs adrift in the current so that they were lost, the

complaint alleging wanton negligence on the part of the company, the only issues

for the jury were those of negligence, and contributory_ negligence in not saving

the logs after they were turned loose in the river." The question of abandonment

of logs on a rollway, or otherwise on riparian lands, is for the jury." Expert tes

timony is admissible on the issue of negligence in handling log booms."

Lumberiny contracts."-—Undcr a sale of standing trees by written contract

fixing no definite time Ior removal, covenant of title to the trees runs with the

70. Defendant knew the logs bore marks

of third persons and that he could get title

only by abandonment. Log Owners' Boom

ing Co. v. Hubbell [Mich] 97 N. W. 157.

71. Doyle v. Pelton [Mich] 96 N. W. 483.

72. Plaintiff‘s relief depends upon his title

which must be established at law. Louns

dale v. Gray's Harbor Boom Co., 117 Fed. 983.

73. Bellows v. Crane Lumber Co. [Mlch.]

92 N. W. 286.

74. Log Owners' Booming Co. v. Hubbell

lMlch.] 97 N. W. 157.

15. C. Crane & Co. v. Fry (C. C. A.) 126

Fed. 278.

76. Taylor v. Norfolk & C. R. Co., 131 N.

C. 50.

77. Under evidence showing that the own

ers had allowed them to remain a. long time

in an abandoned condition but never ceased

logging in the river. Log Owners' Boom

ing‘ Co. v. Hubbell [Mich] 97 N. W. 157.

78. Proper management of a boom is a

matter of expert knowledge. C. Crane & Co.

v. Fry (C. C. A.) 126 Fed. 278.

79. Sumciency of description of standing

timber in a. contract for its sale to pass title.

Hays v. McLin, 24 Ky. L. R. 1827. 72 S. W. 339.

Application of general rules of interpreta

tion to timber contracts! Evidence in sup

port of allegations of fraud in the making

of a contract (or the sale of logs as Objec

tionable on the. ground that it alters the

terms of the written contract. Hurlbert v.

Kellogg L. & M. Co., 115 Wis. 225. Construc

tion of contracts for cutting and loading logs

n5 imposing on defendants the duty to op

tain cars (O’Brien Lumber Co. v. Wilkin

son [“'is.] 94 N. W. 337). of contract for sale

of standing timber. Bunch v. Elizabeth City

Lumber Co. [N. C.] 46 S. E. 24. Where a

contract for the sale of saw logs in a river

provided that they should be scaled by a.

certain officer at the port but not that the

scale should be final. it was prima facie

evidence only of correctness and could be

impeached for mistake without regard to

fraud or bad faith. Nelson v. Betchsr Lum

ber Co., 88 Minn. 617. “’here a contract did

not fix the time for the delivery of logs and

no custom is shown as to the period for de

livery in order to avoid a deduction from

the price for depreciation in the value. no

such deduction can be made unless it is

shown that delivery was not made within a

reasonable time. Yellow Poplar Lumber Co.

v. Stephens. 24 Ky. L. R. 621. 69 S. W. 715.

A contract for the sale of timber and tim~

ber products with a certain time for removal.

will be strictly construed as to such period;

timber out after the limit belongs to the

owner of the land. Null v. Elliott. 52 W. Va.

229. One buying standing trees with notice

from the owner of the land of a prior sale

by a. former owner. is not an innocent pur

chaser for value. HOR'E‘ v. Frazier, 24 Ky.

L. R. 930, 70 S. W. 291. Where an honest

difference of opinion arises as to the manner

of measuring logs sold and in settlement the

parties agree as to measurement. payment

being accepted on that basis. the seller can

not thereafter complain of the measurement.

Yell'ow Poplar Lumber Co. v. Stephens, 24
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land.” A parol license to remove timber from lands, without time or compensa

tion, is revoked by failure to act within a reasonable time.Eu A contract for the

sale of logs will not carry to the buyer a claim for the price of logs previously

sold and delivered by the seller to another.“ Where a general merchant sold a

boom of logs, his agent grading, scaling and delivering them to the purchaser who

inspected them, there is no implied warranty to pay for damages resulting to the

purchaser’s mill from iron imbedded in the logs.“8 On a contract to sell and de

liver logs the buyer must be credited with money paid to the seller’s receiver and

used by him in getting the logs out for delivery.“ A written instrument by which

a landowner conveyed to another his interest in certain timber on certain land, with

authority to enter and remove it for a certain period, conveys simply such interest

as the grantor had in such property amounting to a license for its removal."

Under a contract for sale_of timber allowing the buyer to build railroads for its

removal, the duty of protecting the property remains on the landowner, so that

the buyer is not liable for fires started by engines properly equipped and operated,

though he had permitted brush and combustibles to accumulate on the roadbed.”

A provision for forfeiture of timber uncut at a certain date cannot be enforced in

favor of the party responsible for a delay."

Ky. L. R. 621, 69 S. W. 715. After delivery,

a contract for sale of uncut logs cannot be

avoided by the purchaser because the sub

ject-matter was not in esse at the time of

contract. Kctchum v. Stetson, etc., Mill Co.

[\VashJ 73 Pac. 1127. Consideration for a

contract for sale of standing timber in Ken

tucky may be shoWn by pnrol. St. 1899.

§ 470. Strubbe v. Lewis [Ky.] 76 S. W. 150.

Suiflciency v.0 identity land. Id. Where a

deed conveyed all timber down and standing

except hemlock and the grantees cut all the

trees except hemlock above a certain diam

eter, they were liable for cutting trees for

chemical and pulp purposes, where there

were no chemical factories in the county

when the deed was executed and no chem

ical or pulp wood was cut by them until all

the trees fit for timber had been cut and re

moved. Kaul v. Weed, 203 Pa. 586.

Measure of compensation: Where an

agreement was made for the sale of a. cer

tain amount of logs at a certain boom in a

certain year at the market price, and part of

the logs were delivered but the seller un

justifiably refused to deliver the remainder,

the contract price which was the market

price for logs delivered. is the market price

at the place of delivery in the months of

the year of delivery which were selected as

the time when the contract price was to be

fixed; if there were no sales of logs at the

boom at the time logs were delivered so

as to establish a market price. the market

price of logs at the nearest boom where

logs were sold at that time. is the market

price at the boom in question. to which is

to be added the expense and loss in deliv

ery at the particular boom. South Gardiner

Lumber Co. v. Bradstreet. 97 Me. 165.

Remedies on contracts: Injury to logs

mm from exposure because of delay in de

uvny may properly be pleaded as n coun

lgrclalm in an action for the price; where

“Hymns of a buyer put into his rafts logs

nf the seller not included in the sale. every

reasonable presumption must be indulged

against the buyer as to the quantity of the

timber in requiring him to account, where

he had ample means to ascertain and keep

an account of such timber improperly in

cluded. Yellow Poplar Lumber Co. v. Steph

ens. 24 Ky. L R. 621, 69 S. W. 715.

80. Hogg v. Frazier, 24 Ky. L. R. 930. 70

S. W. 291.

81. Snyder v. East

[Mich.] 97 N. W. 49.

82. Yellow Poplar Lumber Co. v. Steph

ens, 24 Ky. L. R. 621, 69 S. W. 715.

83. Ketchum v. Stetson. etc.,

[Wash.] 73 Pac. 1127.

84- Yellow Poplar Lumber Co. v. Steph

ens, 24 Ky. L. R. 621, 69 S. W. 715.

lnterestI Where a purchaser of logs ad

vanced a certain sum to the seller, part of

which is an advance payment on logs deliv

ered, he is entitled to interest from date of

payment until delivery of the logs and the

Bay Lumber Co.

Mill CO.

amount remaining due for logs delivered

less any discount to which he was entitled

for cash, may be charged against this bal

ance with interest. South Gardiner Lumber

Co. v. Bradstreet, 97 Me. 165.

85. No interest in trees on lands not be

longing to the licensor passes though they

are described in the instrument. Caughio

v. Brown, 88 Minn. 469.

80. Simpson v. Entield Lumber Co..

N. C. 618.

81- Where plaintiff's testator had agreed

to cut the pine standing on certain land by

a. certain time. and later purchased the cedar

thereon under an agreement not to endanger

the pine by fire by removal of the cedar.

and sold the cedar to another by contract

requiring it not to be cut ahead of the pine

but should be out before the time above

specified and that all the timber left stand

ing at that time should revert to the tes

tator, his executrix could not enforce a for

feiture o! the cedar standing among the

uncut pine after that date. where the tag

tator failed to cut the pine before that date,

Small v. Hobarge [Mich.] 93 N. W. 874,

131
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Logging or timber liens—A logging lien cannot attach to logs cut for the

federal government." A parol contract for a lien on timber for purchase price

and advances subsequent to a contract for the cutting is valid as to parties and

purchasers with notice.“ A sash and door factory is not a sawmill Within the tim

ber lien law of Georgia.” A lien on a sawmill and products for supplies furnished

cannot apply to products of another mill." The right to a lien on property passed

out of possession depends on the statutes, applications whereof are shown below.”

Contractors furnishing timber to a mill have a lien on its products to the amount

of labor actually performed; a teamster employed, a lien to the value of his own

labor and that of his team." A lien given persons furnishing sawmills with tim

ber or supplies is superior to all other liens not made prior by law.“

Enforcement of liens—A holder of a. loggei’s lien may enforce it, on transfer

and removal from the state of the property, or bring a statutory action for the re

moval and destruction, at his election.“ The six-years limitation applies to actions

to enforce the logging lien of Washington." The cause of a statutory action for

removal of property from the state, which was covered by a logger’s lien, accrues

against the owner’s assignee at time of removal, limitations beginning at that

time.” A law for attachment of forest products in transit is not unconstitutional

because no provision is made to pay the carrier for expense in keeping possession

of the property.” An aifidavit of foreclosure of a lien on a sawmill and products

for supplies furnished must allege that timber levied on was the product of the

mill for which supplies were furnished.” Under a law providing for attachment

of forest products in transit, attachment may be made by service of the writ on

such products, though they are not to be driven or sorted out, and in such case

delivery of them is to be made immediately.1 Evidence as to what property Was

88. Gen. Laws 1899. p. 432. c. 842. cutting

timber on White Earth Indian reservation.

Rowley v. Conklin [Minn.] 94 N. W. 548.

89. Heltrech L. & M. Co. v. Honaker [Ky.]

76 S. W. 342.

Civ. Code 1895. § 2809.

121 Fed. 604.

91. Code 1895. N 2809, 2818. Weichsel

baum Co. v. Pope [6a.] 45 S. E. 991 (sut

ficiency of evidence to show timber levied

on to have been the product of the mill

covered by the lien).

02. Arkansas: Laborers cutting and haul

lng timber to a. mill for one under a con

tract to furnish it to the mill owner may

have a, lien on the product of the mill

though not directly employed by the owner.

Their labor centributed directly to the pro

duction and the limit of the lien was the

compensation to be paid the contractor by

the mill-owner [Sand & H. Dig. § 4766].

Klondike Lumber Co. v. Williams Bros.

[Ark] 75 S. W. 854.

Mnluet The statutory lien for labor on

logs protects laborers only and not inde

pendent contractors. [Definition ot statu

tory terms “whoever labors" and “laborer”;

Rev. St.. c. 91. § 38. amended b, c. 183. p.

172, Pub. St. 1889.] Littlefleld v. Merrill.

97 Me. 505.

New York. One who agrees with another

to saw his logs into lumber. pile them in

the yard and load them on cars on the lat

ter's order. receiving part of his compensa

tion when the sawing was done and the

remainder when the lumber was loaded. has

no lien on the lumber for the latter portion

of the compensation after it is sewer] and

In re Gosch,

plied awaiting shipment. Rhodes 7. Hinds.

79 App. Div. (N. Y.) 379.

Waehlngtom One who has performed la

bor in getting out logs for another who

manufactures them into lumber, may file a

logger‘s lien thereon. while the lumber is

still under the manufacturer's control [BalL

Ann. Codes & St. N 5930. 5931. as amended

by Sess. Laws 1893. p. 19, and Sees. Laws

1895. p. 175, 5 1]. Robins v. Paulson. 30

Wash. 459. 70 Pac. 1113.

93. Sand. & H. Dig. 4766. Klondike Lum

ber Co. v. Williams Bros [Arie] 75 S. W. 854.

94. A purchase money mortgage is not a

prior lien unless the other lienor had ac

tual notice of it at creation oi.’ his debt [Civ.

glo-lde. I 2809]. Bradley v. Cassels, 117 Ga.

95. Action under Hill's Ann. St. & Codes

Wash. 5 1694; failure to pursue the first

remedy will not estop him as to the other.

iBOesrsgman v. Inman. etc., Co. [On] 72 Pac.

96. It cannot be made to apply to logs

removed from the state more than six years

before action brought. Bergman v. Inman

[On] 73 Pac. 341.

07. Hill’s Ann. St. 8: Codes Vl'ash. i 1691

Bergman v. Inman. etc.. Co. [Or.] 72 Pac.

1086.

98. He is authorized by law to pay stor~

age [Pub. Acts 1887, No. 229. i 6 (3 Comp.

Laws 1897, § 10761 in connection with sec»

tion 10769)]. Lake v. Pere Marquette R.

Co. [Mich.] 93 N. W. 257.

913.9 Weichselbaum Co. v. Pope [Gas] 45 S.

E. 1.

i. Pub. Acts 1887. N0. 229. § 6 (3 Comp.



2 Cur. Law. 57FORESTRY—FORGERY.

afiected by a foreign decree in an action to enforce a logger’s lien is immaterial

in a statutory action for destruction, or concealment of identity of, the property

covered by the lien; a judgment declaring a lien against logs when removed from

the state may be shown for plaintiif in

sible the identification of logs covered by

a statutory action for rendering impos

the lien.’

FORGEBYJ

Elements of offense—Insertion of immaterial words is not forgery.‘ Utter

ing must be with intent to defraud.“ The affixing of names of fictitious personages

to national bank notes as president and

signed, being genuine, are redeemable.’

cashier is forgery,° though the notes so

Decisions as to particular instruments

being subjects of forgery are grouped in the notes.“

The making of a forged written instrument and the uttering of it by the

Laws 1897. I 10761). Lake v. Pere Marquette

R. Co. [Mich.] 93 N. W. 257.

2. Hill's Ann. St. & Codes, Wash. 5 1694.

Bergman v. Inman. etc.. Co. [0r.] 72 Pac.

1086.

L See Negotiable Instruments, for rights

of parties to forged paper or transferees by

forged indorsements. See Banking and

Finance. for liabilities of bank on payment

of forged paper. See Military and Naval

Law, for jurisdiction to punish an army of

ilcer accused of forging obligations of the

United States.

4. Not a. forgery to insert in a contract

in place of “the explanation of this day‘s

work." the words. "labor or material fur

nished." Turnlpseed v. State [Fla.] 83 So.

-SSi.

5. Intent must appear from facts reason

ably calculated to show guilty purpose,

Which may be negatived by other evidence.

State v. Bjornaas. 88 Minn. 801.

6. Rev. St. § 5415. Logan v. U. S. (C. C.

A.) 123 Fed. 291.

7. Where genuine but unsigned national

bank notes were stolen and are redeemable

under Act July 28. 1892 (27 Stat. 322, c.

317) it cannot be contended that no one

was defrauded. Logan v. U. S. (C. C. A.)

123 Fed. 291.

8. Order-i An instrument made in the

following form: “Oct. 20 Mr. W. J. Clay

brook. pleas pay to Joe Plemons eight dol

lars and fifty cents $8.50 fore I. A. Butler."<

Is a basis of forgery. Plemons v. State [Tex.

Cr. App.) 72 S. W. 854. The following in

strument held subject of forgery without

innuendo averments; “Mr. Bryant: Kind

Sir: The guitar and case the boy has down

there is all right. I am sick and in bed

and want the money to get me some things

i need. I want as much as $5.00 on it and

the case. It is all right. Ella Laurence.

(00].) 405 San Jacinto St. P. S. Sign his

or my name will do." Gray v. State [Tex.

Cr. App.] 72 B. W. 858.

Bonds: A convict bond furnishing both a.

common-law and statutory obligation may

be a subject of forgery. (Where it binds

ihe principal and surety to pay the amount

of a certain fine and to treat the convict

humanely during his employment and fur

nish him sufficient food and clothing.) Cray

ton v. State [Tex. Cr. App.] 73 S. W. 1040.

Teacher’s eeflifleatec A teacher’s license

is a. subject of forgery. Arnold v. State

[Ark.] 74 S. W. 513. An attempt to pass as

true a. forged diploma or teacher's certifi

cate. is a forgery [Pen. Code 1895, art. 540a.

5421 (Brooks v. State [Tex. Cr. App.] 75

S. W. 507) and its uttering is not harmless

where presented to the county treasurer

with a warrant for wages as a teacher, be

cause it is not the duty of the treasurer to

investigate the license. 2 Sand. & H. Dig.

§§ 7051, 7071, provides that any person teach

ing without a license shall not receive any

compensation from the school fund. Arnold

v. State [Arie] 74 S. W. 513.

Writing. not Iorgenble for lack of ob

ligation: Order not binding either the

drawer or drawee. West v. State [Fla.] 33

So. 854. A check drawn in the following

manner: “El Paso. Texas, Nov. 5. 1902.

First National Bank; pay to the order of

Henry Albert. $15.00. H. A. Lockwood." is

a subject of forgery as against a contention

that it creates no legal obligation, being

drawn on any First National Bank. Albert

v. State [Tex. Cr. App.] 72 S. W. 846. A

certiflcme for bounty for destruction of fish

nets being illegally used, may be the subject

of forgery though it does not contain the

date of the destruction of the nets if in

substantial compliance with the statute oth

erwise (Laws 1898, p. 1158. ch. 451) and it

need not be uttered before the repeal of the

statute providing for such bounty. and may

be falsely signed by the town clerk after

his term expires. People v. Filkin. 83 App.

Div. (N. Y.) 589.

Miscellaneous writings which may be

forgery: A writing on the back of u nou

stating the material which was to be given

in payment, is a subject of forgery. State

v. Donovan [Vt.] 55 Atl. 611. A writing

which if true shows a waiver of a landlord's

lien, is subject to forgery [Code 1892. § 1106].

France v. State [Miss] 35 So. 313. An army

pay-master's receipt for money deposited by

an enlisted man is regarded as an obliga

tion or security of the United States [Rev.

St. N 1305. 5413. 5114]. Neall v. U. S. (C.

C. A.) 118 Fed. 699. A prosecution for for

gery of a railroad ticket in the alteration

of a. date stamp. will not lie where the ticket

itself provides that any alteration Sililll ren

der it void. Indictment charging that the

date was obliterated and erased is insufli

cient. State v. Leonard, 171 M0. 626.
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same person at the same time as one transaction is but one offense.“ Keeping of

two separate forged bank notes in possession with intent to pass them is not a sin

' gle act,10 but two convictions cannot be had, one for forging a bank note and one

for forging signatures to it.11 -

Defenses.—Intent to pay at maturity is not a defense to a forged indorsement

of a note,“ nor is a belief that the act would be ratified,“ nor an intent to collect a

debt}! Reasonable grounds for defendant’s belief of authority to alter a note is

a question for the jury as well as the existence of an honest belief.“

The indictmeht must set up the forged instrument in haec verba or state

that it is lost, destroyed or in possession of defendant, so that access cannot be

had to it."

If the instrument does not. show on its face a complete obligation, extrinsic

facts and circumstances essential should be shown by proper averments." The

fact that a forged check is indorsed in a name other than that of the payee does

not change its character, so as to render an indictment charging its utterance in

such form demurrable.“ On forgery of an instrument signed by a person as pos

sessing a particular capacity, it need not be alleged that the person actually pos

sessed such capacity, where such fact is not essential to the fraud." An indict—

ment for forgery of a convict bond must allege approval of the bond by the county

jud e.2°gIntent to defraud a particular person need not be alleged.u Intent to defraud

parties in a diiIerent status may be alleged, where, from the nature of the offense.

it cannot be specifically proved which of the parties it was the intent to defraud.22

Where there is no statute making the signing or uttering of a fictitious deed

a specific offense, it is sufficient to set out a forged instrument in base verba with

out alleging that it was fictitious.28 “Falsely,” though used in the statutory defini-_

tion, need not be inserted in the indictment.“ An information need not disclose

how a note was passed, whether by delivery, indorsement or otherwise, since the

precise manner of uttering is immaterial if accompanied by felonious intent.25

9- State v. Klugherz [Minn.] 98 N. W. 99. .based on forgery of an instrument, waiving

10. Rev. St. § 5431. Logan v. U. S. (C. a landlord‘s lien, the fact of tenancy and

C. A.) 123 Fed. 291.

11. Logan v. U. S. (C. C. A.) 123 Fed. 291.

People v. Weaver, 81 App. Div.

(N. Y.) 567.

14. Signing debtor‘s name to an order.

Plemons v. State [Tex. Cr. App.] 72 S. W.

854.

15. Towles v. U. 8.. 19 App. D. C. 471.

16. West v. State [Fla] 33 So. 8547 “To

the tenor substantially as follows“ is bad.

Edgerton v. State [Tex. Cr. App.] 70 S. W.

90

17. Indictment for uttering an instru

ment to secure a creditor's forbearance held

insufficient. Wilson v. State [Tex. Cr. App.)

75 S. W. 504. Where the instrument {urged

is of uncertain meaning, the indictment must

contain sufficient innuendo averments to

make it plain. Head v. State [Tex. Cr. App.]

72 S. W. 394. A charge that a forged note

was passed to M. with intent to defraud

and that it purported to be signed by

one V. and was passed to M. with the intent

to defraud one V., is sufficient as against

an objection that it fails to identify the

persons alleged as intended to be defrauded,

as being the same persons whose names were

connected with the forgery. Selby v. State

[1115,] 69 N. E. 463. Wherev indictment is

the existence of the lien must be set out.

if not appearing on the face of the instru

ment. France v. State [Miss] 35 So. 813.

18- Brazil v. State, 117 Ga. 3!.

19. Indictment for forgery of a certifi»

cate of deposit need not allege that the per

son whose name was signed as a lieutenant.

colonel and deputy paymaster general of the

United States army in fact held such posi

tion. Neal] v. U. S. (C. C. A.) 118 Fed. 699.

20. Crayton v. State [Ten Cr. App.] 73

S. W. 1046.

21. Brazil v. State, 117 Ga. 32.

22. Forgery of an army pay-master's re—

ceipt of an enlisted man's deposit may be

alleged in the same count with intent to

defraud the United States and the enlisted

man. Neall v. U. S. (C. C. A.) 118 Fed. 699.

23. Prosecution for procuring another to

sign the name of the fictitious grantor to

a deed for real property rests on Penal Code.

§ 470. and not on section 476 defining the

making. passing or uttering of fictitious

hills. etc. People v. Chretien. 137 Cal. 450.

70 Pac. 305.

M. Forge and counterfeit

under Rev. St. § 2479.

[Fia.] 33 So. 85l.

25. Selby v. State [Ind.] 69 N. E. 463.

is suflicient

Turnipseed V. State
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An allegation of alteration of a railroad ticket cannot be rejected as surplus

sge, though the instrument is set forth in haec verbs, and the eifect is to remove

the elements of forgery _:2° in such case it is immaterial that the evidence as to

alteration is conflicting!7

Counts for forgery of names idem sonans may be joined.“ Forging and ut

tering may be charged as one transaction.”

Questions of variance are grouped in the notes.”

Presumptions."—Possession of the forged instrument and claim thereunder

raises a presumption of guilt."

Admissibilin of evidence."--A witness who qualifies as to knowledge of

defendant’s writing, and as a handwriting expert, may testify that he wrote a

signature contended to be forged."

Sufficiency of evidence.'°—A confession may be looked to where the corpus de

licti is not sufficient to prove without it.” Testimony of two accomplices does not

show the corroboration of the testimony of an accomplice requisite to a conviction."

Where defendant testifies that he has authority to sign a note, the question of

as, 27. State v. Leonard, 171 M0. 626.

8. Names "Velke" and “Vieke,” will be!

regarded as idem sonans and not improp

-'rly joined in the absence of proof. Selby

v. State [Ind.] 69 N. E. 463.

29. An averment that defendant did fe

loniously and knowingly make, forge, etc..

and pass as true and genuine, a certain false,

forged and counterfeit note, etc.. charges the

forging and uttering as a single and con

tinuous transaction and is not repugnant

or inconsistent as charging forging a forged

note. Selby v. State [Ind.] 69 N. E. 463.

80. Fatal v-rlnnee in the signature of

the instrument where it is alleged that it

was the act of one person and proved to

be his act with others. Crayton v. State

(Tex. Cr. App.] 73 S. W. 1046. Between the

word "labor" charged, and word of uncer—

tain charlcter resembling "labobor" but not

labor. Edgerton v. State [Ten Cr. App.]

70 S W. 90.

No variance between an allegation that a

forged check was sold and delivered to a

certain person. and proof that the check

while paid for with such person's money

was delivered to his son. State 1. Allen,

171 M0. 562. Proof that only the signature

of the deed is forged and indictment setting

out the deed of large and alleging forgery

of the entire instrument. People v. Chre

tien. 137 Cal. 450, 70 Pac. 305. Averment of

a. bond to pay the remainder of a judgment

and proof of a. bond to pay a. Judgment.

Crayton v. State [Tex. Cr. App.] 73 S. W.

i046. Variance between instrument set out

and instrument introduced. held immaterial

where the indictment was amended at the

close of the evidence to correspond with

the instrument introduced. and the failure to

set out the instrument correctly did not

vary the proof necessary to be made by

"liner party. State v. Donovan [Vt.] 55 At].

fill. There is no variance where the note

act out in the indictment does not show

any indorsement and that offered in evi

dence bears on indorsement made after the

execution of the note and not constituting

a part thereof. Brady v. State [Tex. Cr.

App] 14 s. W. 711.

81. Intent to defraud is not conclusively

{vrggumed from the fact that defendant af

li'lxed the payee's signature to a check. and

evidence explaining the act is admissible.

State v. Bjornaas, 88 Minn. 301.

82. Instructions stating such facts are

not objectionable as commenting on the evi

dence and need not state that defendant is

not required to repudiate the presumption

beyond a .reasonable doubt. State v. Pys»

cher [Mo.] 77 S. W. 836. _

88. On forgery of a deed, statements of

a deceased heir of the grantor. that the

grantor executed the deed to defendant. is

hearsay. State v. Pyscher [Mo.] 77 S. W.

836. Grantor‘s indebtedness to defendant

cannot be shown though witnesses for the

state had testified that defendant stated

that he had loaned money to the grantor and

had no writing to show for it. Id. Where

the charge is forgery of orders for certain

goods. 9. person sent to verify the orders

may be allowed to testify that he could not

find defendant at his home or in the vicin

ity. State v. Prlns, 117 Iowa. 506. Evidence

is admissible to show that the instrument

alleged to be a. forgery is in defendant's

writing. Richie v. Com.. 24 Ky. L. R. 1077.

70 S. W. 629.

34. Neall v. U. S. (C. C. A.) 118 Fed. 699.

85. To show authority to sign, or reason

able grounds for believing in such authority.

People v. Weaver, 81 App. Div. (N. Y.) 567.

To show forgery of a. bail bond. Richie v.

Com.. 24 Ky. L. R. 1077, 70 S. W. 629. To

go to the Jury on forgery of note. State

v. Milligan. 170 Mo. 215. To sustain a con

viction for alteration of notes as against a

contention that the alteration was Justified

by a. course of dealing between the parties.

Towles v. U. 8., 19 App. D. C. 471. To justify

conviction of uttering and passing a note

knowing that the names of sureties had

been forged thereon. State v. Caudle, 174

M0. 388. To sustain a conviction for forgery

of a. deed. State v. Pyscher [Mo.] 77 S. “'.

R36. Defendant's possession of the forget!

paper need not be shown. Richie v. Com..

24 Ky. L. R. 1077. 70 S. W. 629.

86. Evidence held sufficient to prove the

corpus delictl independent of the confession

Gray v. State (Tex. Cr. App] 72 S. W. 858

37. Code Cr. Proc. 5 399. People v. O'Far»

rell. 175 N. Y. 823.
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such authority or his good faith in signing it, believing that he had a right,

should be submitted to the jury."

Instructions."—On forgery of a deed the jury may be allowed to consider the

fact that the acknowledgment was forged, in determining whether the deed was

forged, and such consideration need not be restricted to the question of intent on

the part of defendant,‘0 and where the necessity of an intent to injure or defraud

is explained in a portion of the charge, it need not be repeated in a portion instruct

ing that defendant is guilty, if he forged the instrument with intent to obtain

the money therein specified.“

Verdict and findings.“—If the indictment contains a count for forgery and

one for utterance of a forged instrument, judgment of guilty of the offense of

forgery may on appeal be altered to conform to a verdict of guilty of uttering.“l

Punishment—A provision for the punishment of forgery of notes, checks or

other instruments in writing for the payment of money or property, does not in

clude the attaching of a fictitious grantor’s signature to a deed.“

FORMER ADJUDICATION.

Q1. The Principle (60)

! 2. Adjudication. Operative nl Burp-A. In

General (60). B. Nature of Tribunal (61).

C. Nature of Proceeding (62). D. Necessity

that Adjudication should haVe been on the

Merits (62).

tions (64); Matters which might have been

Litigated (66); Defenses and Counterclaims

(67).

§4. Adjudication nl EltoppelPPersons

Entitled and Concluded (67); Matters Con

cluded (70).

i 8. Adjudication an Ban—Identity of Ac

§ 1. The principle—A judgment rendered by a court of competent jurisdic

tion, determining the rights of the litigants on a cause of action or defense, is

an effectual bar against future litigation over the same right determined by such

judgment, and is for all time, unless reversed or modified, binding on all the parties

5 5. Pleading and Proof (71).

and their privies in estate or law.“

§ 2. Adjudications operative as bar 01- estoppel. A. In general.—The adjudi

cation must be final,“ that is, it must have been a complete disposition of the main

38. Knowles v. State [Tex. Cr. App.) 74

S. W. 767.

39. An instruction recognizing the duty

of defendant to explain certain facts, need

not inform the jury what facts would be an

explanation. State v. Milligan, 170 M0. 215.

40. Instruction that while defendant can

not be found guilty on proof of a forged ac

knowledgment, it may be considered with

other facts and circumstances as not an as

sumption that the acknowledgment was

forged. State v. Pyscher [Mo.] 77 S. W. 836.

41. Plemons v. State [Tex. Cr. App.] 72

S. W. 854.

42. A finding of guilt of forgery and of

“uttering and attempting to pass." is suf

ficient. Lawrence v. State [Ark.] 71 S. W.

263.

48. Brady v. State [Tex. Cr. App.] 74 S.

W. 771.

44. Such crime is not included in Pen.

Code, § 476. but is covered by section 470.

punishing forgery or counterfeiting of

deeds. People v. Chretien. 137 Cal. 450, 70

Pac. 305. Where punishment is a. maximum

fine of $5,000.00 and imprisonment for not

less than one and not more than fourteen

vears. the court does not abuse its discretion

in sentencing one recommended to its mercy

to pay a, fine of $1.00 and be imprisoned for

two years.

70 Pac. 31.

45. State v. Broatch [Neb.] 94 N. W. 1016;

Martin v. Columbian Paper Co. [Va.] 44 S.

E. 918; Wood v. Carter [NebJ 93 N. W. 158;

Moores v. State, Id. 733.

46. Baker v. Watts. [Va.] 44 S. E. 929.

Finality is lacking in a verdict without 3.

Judgment (Harris v. Gano. 117 Ga. 934. 44

S. E. 11), or decree vacated or annulled

(Lydiek v. Gill [Neb.] 94 N. W. 109: In re

Smith’s Estate, 54 A. 174. 204 Pa. 337; Spees v.

Boggs. 54 A. 346. 204 Pa. 504). e. g. reversal of

a Judgment of confirmation of special assess

ments the objections thereto being sustained

and the city given an opportunity to file a

supplemental petition (City of Chicago v.

Hulburt [111.] 68 N. E. 786). Order overrul

ing motion to set aside a subpoena is final

an appeal therefrom having been abandoned

(In re Randall. 87 App. Div. [N. Y.] 245), and

so with failure to take exception to plead

ings and remedies at law not being available

(Kelly v. Strouse. 116 Ga. 872). and reversal

in part with order that the judgment as to

certain parties be undisturbed (Stipe v. Shir

ley [Tex. Civ. App.] 76 S. W. 307), where cross

writs of error from the same judgment 8. por

tion of which is reversed and the remainder

afl‘irmed remand the entire cause for a new

State v. Newton, 29 Wash. 373.
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thing or matter in controversy leaving nothing for the further determination of

the court." The principle has no application to pending proceedings,‘8 or judg

ments suspended by appeal.“
The judgment should be certain,M but it is not

material which of several defenses was sustained in first action if no new deter

mining matter is presented in the second.‘n
The rule of conclusiveness does not

bar a direct attack on the judgment, as for fraud," but a fraudulent judgment is

conclusive in a collateral proceeding.53

by the fact of rendition on agreed facts.“

A judgment is not rendered inconclusive

(§ 2) B. Nalure of tnhunal.-—The adjudication must be that of a court hav

ing jurisdiction of the parties and subject-matter," but within their jurisdiction,

equal conclusiveness is attributed to the judgments of inferior courts, such as pro

bate and orphans’ courts,“ county courts," justice courts," and the decisions of

trial and no portion of the judgment can

be pleaded as a bar to another suit. Empire

State-Idaho Mining & Developing Co. v.

Bunker Hill & 8. Min. & Concentrating Co.

[C. C. A.] 121 Fed. 973. An injunction hav

ing been issued and tried contradictorily

with a. corporation a second injunction will

not issue when the grounds alleged could

be presented on an appeal. Buck v. Mas

sie. 109 La. 776. An interlocutory judg

ment of a trial judge on an equitable peti

tion affirmed by the appellate court is not

res judicata unless based solely on a ques

tion of law. If based on law and evidence

it is not binding at the final trial unless the

proof is then substantially the same as at

the interlocutory hearing. Collins v. Carr,

116 Ga. 39.
47. Agnew v. Omaha Nat. Bank [Neb.]

96 N. W. 189.
48. Tampa Waterworks Co. v. City of

Tampa [C. C. 3. DJ 124 Fed. 932.

Hennessy v. Tacoma. Smelting 8: Re—
49

flning Co. [Wash.] 74 Pac. 684; Cline v.

Hackbarth. 27 Tex. Civ. App. 391. Contra:

In Florida a judgment is not rendered in

admissible in evidence when offered in evi

dence as an estoppel in another action be

tween the same parties by the fact that

when offered in evidence a writ of error

therefrom with supersedeas was pending in

the supr'eme court. Reese v. Damato [Fla]

83 So. 462. A decree in chancery in pro

ceedings to foreclose trust deed is admissi

ble in ejectment founded on the deed not

withstanding a writ of error had been prose

cuted and a supersedens granted. Brown v.

Schintz. 203 Ill. 186.

50. In replevin the right of possession

of the property involved is not res judicata

unless that question is tried and passed upon

with certainty. Geiser Mfg. Co. v. Berry.

[Oli 70 Pac- 202.

51. Aetna Life In!

milton CountY.
0‘ Ha A former judgment based upon a

Co. v. Board of Com'rs

Kansas [C. C. A.] 117

. 82.
:ggeral finding for defendant which does

not dlscloga which one of several defenses

was sustained estops plaintiff there

in from maintaining a second action between

the same parties on different causes of ac

tlon m which the same defenses are inter

posed and the same issues presented that

were made in the earlier action. Aetna Life

Ins. Co. v. Board of Com'rs of Hamilton

County Kansas [C. C. A.) 117 Fed. 82. In

' of proof that an issue actually
ce

$5.123 and determined in arriving at a

therein

former judgment it is conclusive by way of

estoppel only as to those facts which neces- -

sarily were involved and without proof of

which it could not have been rendered.

Waterhouse v. Levine, 182 Mass. 407. Where

a judgment can be urged as res judicata on

a particular issue only and could have been

rendered on either of several issues and the

record is silent on the particular issue the

judgment is not conclusive of the issue in a

subsequent suit. Budlong v. Budlong [Wash]

78 Pac. 783. '

52. Campbell v. Sherley [Ky.] 76 S. W.

540; Same v. Sherley’s Adm'r, Id. Collusive

action to deprive one of rights in action for

wrongful death. De Garcia v. San Antonio

& A. P. Ry. Co. [Tex Civ. App.] 77 S. W.

275. A judgment in ejectment is not con

clusive where entered wrongfully under an

amicable action and confession. Buchanan

v. Banks, 203 Pa. 699.

53. Plaintiff in an action may not treat the

judgment therein as a nullity on account of

fraud of defendant in procuring its rendi<

tion. Oster v. Broe [Ind.] 64 N. E. 918.

54. First Nat. Bank v. City Nat. Bank. 182

Mass 130.

55. Tremblay v. Aetna Life Ins. Co. [Mal

55 A. 509; Miles v. Ballantine [Neb.] 93 N.

W. 708; Russell v. McCarthy [Neb.] 97 N. W.

644; Logan County v. McKinley-Lanning

Loan & Trust Co. [Nob-1 07 N. W. 642. De

cision of priority by justice on foreclosure

of mechanic's lien. Wilson v. Lubke [Mo.] 75

S. W. 602. Decree rendered on appearance

by properly authorized attorney conclusive.

Missouri. K. & T. Ry. Co. v. Allen [Kan]

73 Pac. 98. Where a decree establishing

a will is void for want of jurisdiction there

is a suflicient controversy between the par

ties to support a subsequent compromise un

der laws allowing the supreme court to ad

mit will to probate under such c0mpro~

mlses though the probate decree had not been

set aside [Mass Rev. Laws. c. 148, 5 15].

Bartlett v. Slater, 65 N. E. 78. 182 Mass.

208.

56. May v. Boyd, 9'! Me. 898: Wilson v.

Smith. 117 Fed. 707: Snyder v. Murdock

[Utah] 78 Pac. 22. The effect of a surro

gate's decree on an accounting as to mat

ters not litigated and questions not di

rectly passed upon is not precisely the

same as the effect of a judgment of a court

of general jurisdiction and the fact that

as to such matters and questinns it was

erroneous does not create a binding preee~
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ofiicers and boards exercising judicial functions." Conclusive effect will be given

to the judgment of a court of another jurisdiction, as between state and federal

courts,60 courts of sister states,“1 and as between the courts of this country and

courts of general jurisdiction in foreign lands.“2

(§ 2) 0'. Nature of proceeding or action—The doctrine applies to habcas

corpus proceedings,“ partition,“ mandamus,“ probate proceedings,“ taxation of

costs,‘‘7 and as between legal and equitable remedies."

ceedings by insanity commissioners are not conclusive.”

Findings in ex parte pro

Where alternative reme

dies are given as in replevin, a party is not deprived of rights under both alterna

tives by reason of failure to immediately avail himself thereof."

Where taxes were paid under protest, the action of county boards of equaliza

tion in refusing to strike the property from the tax rolls is not conclusive in an

action under a statute allowing recovery of taxes illegally exacted, as failure to

appeal to the board would have barred relief under the act." '

(§ 2) D. Necessity that adjudication should have been on merits—The

adjudication to be conclusive must have been on the merits,72 mere nonsuits," and

dent. In re Hunt's Estate. 41 Misc. (N. Y.)

72.

57. A county court in Illinois has juris

diction of settlement in assignment pro

ceedings and its action thereon is conclu

sive on creditors. Taylor v. Seiter, 199 I11.

555.

68- A judgment of a justice of the peace

for possession of chattels is a conclusive

adjudication of the right of possession as

found by the judgment. Edmonston v.

Jones. 96 Mo. App. 83.

59. Conclusions of the land department in

contest proceedings. Brett v. Meisterling,

117 Fed. 768; Jordan v. Smith [0k].] 73 Pac.

308. Decisions of immigration officers in

deportation proceedings. U. S. v. Lue Yes.

124 Fed. 303. Action of county commis

sioners in allowing claims and settling ac

counts with ofl‘lcers. Mitchell v. Clay County

[Neb.] 96 N. W. 673. Orders of state board of

tax commissioners reducing valuation of

special franchises. People v. Priest. 85 N.

Y. Supp. 235. Determination of commission

ers apportioning liability for construction

of a bridge. State v. Bangor [Ma] 56 Atl.

589. Action of county commissioners de

termining questions as to validity of war

rants. Mitcheiltree School Tp. v. Hall [Ind.

App.] 68 N. E. 919. Findings of excise com

missioners in Missouri. Cooper v. Hunt

[Mo. App.] 77 S. W. 483. But not conclu—

sions of law of federal departmental otficer

(Buffalo L. & E. Co. v. Strong [Minn.] 97

N. W. 575). nor mere opinions of superin

tendent of insurance as to rights of parties

based on ex parte statements (Calandra v.

Life Ass'n. 84 N. Y. Supp. 498). nor deci

sions of the land department as to rights of

Indians under allotments (Sloan v. U. 8..

118 Fed. 283).

00- Deposit Bank v. Board of Council

men. 24 Sup. Ct. 154. 48 Law. Ed. -—;

Bracken v. Milner [Mo. App.] 73 S. W. 225;

Commercial Pub. Co. v. Beckwith. 188 U. s,

567, 47 Law. Ed. 598; Eastern B. & L. Ass'n

v. Williamson, 189 U. S. 122. 47 Law. Ed. 735.

A judgment denying a. debtor a discharge

under a state insolvency law will not pre_

vent his discharge from such debt in bank

ruptcy where there is no proof of the grOund

on which the state Judgment was based. In

re Bybee. 124 Fed. 1011.

61.

1035;

1032.

62. Strauss v. Conried, 121 Fed. 199.

63. Gaster v. State [Wis] 94 N. W. 787.

Decree in habeas corpus giving possession

of child to one parent not conclusive to pre

sent review of matter under changed cir

cumstances (Everitt v. Everitt. 29 Ind. App.

508). which must be shown (In re Lederer.

38 Misc. [N. Y.] 668).

64. Curtis v. Zutavern [Neb.] 93 N. W.

400; Rice v. Donald [Md.] 55 At]. 620. Par

ticularly where the laws require the court

to declare the titles and interests of the par

ties. Bartiey v. Bartley, 172 M0. 208.

85. State v. Hartford St. R. Co. [Conn.]

58 At]. 506. .

00. Validity of a claim (Robertson v.

Robertson. 24 Ky. L. R. 2020. 72 S. W. 813).

for counsel fees (Nash v. Wakefield. 30 Wash.

581. 71 Pac. 33).

07. Hadwin v. Southern R. Co. [5. 0.] 45

S. E. 1019.

68. A judgment at law on the question of

an estoppel is res judicata of that question

when raised in a subsequent suit in equity.

Condit v. Bigalow. 64 N. J. Eq. 504.

89. Finding of residence. Brown v.

Lambs, 119 Iowa. 404. Finding of insanity

is prima facie evidence of probable cause for

the proceeding but not conclusive. Figg v.

Hanger [Neb.] 96 N. W. 658.

70. Johnson v. Boehme. 63 Ken. 72, 71

Pac. 243.

71. P01. Code Cal. l 3819. Columbia Sav.

Bank v. Los Angeles County. 137 Cal. 467.

70 Fee. 308.

72. Gendron v. Hovey [Me.] 56 Atl. 583;

Coleman 1!. Howell. 131 N. C. 125; Vankirk

v. Patterson. 204 Pa. 317; Mullaney v. Mul

laney [N. J. Err. & App.] 54 Atl. 1086; Wil

liamson v. McCaldin Bros. Co. (C. C. A.)

122 Fed. 63: Randolph v. Hudson [Okl.] 71

Fee. 946; Waterhouse v. Levine. 182 Mass.

407; City of Anderson v. Fleming.1601nd_ 597;

Walsh v. Walsh [Neb.] 95 N. 1". 1025; Hoover

v. King [Or.] 72 Pac. 880; Willey v. Decker

[Wyo.] 73 Pac. 210. Nonsuit not sufficient.

Union Bank v. Nelson [Wash] 73 Pac. 372:

Willoughby v. Stevens. 132 N. C. 254: Shuffle

barger v. Blanchard [Va] 44 S. E. 951; Scott v.

Black. 96 Mo. App. 472. A decree of_inter

Dunn v. Dilks [Ind. App.] 68 N. E.

Tunniclitfe v. Fox [Neb.] 94 N. W.
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dismissals not touching the merits,“ as for insufficiency of pleadings," or affida

vits," want of jurisdiction," defect of parties," form of remedy," or timeliness of

action,“ will not operate as a bar, and so generally as to dismissals without preju

dice.81 There is generally a want of determination on the merits in denial of

motions,“2 the grant of provisional orders,” or the denial of relief for failure to com

ple'zder will conclude a defendant thereto as

to the fund in controversy though his right to

sue at law is not enjoined. McMurray v. Sis

ters of Charity. 68 N. J. Law, 312. The

denial of a prayer for support in a sister

state on the ground that the parties had

been divorced in the domestic court is not

res judicata in a suit to set aside the decree

of divorce because procured by fraud. Ever

ett v. Everett. 75 App. Div. (N. Y.) 369.

Where the question of homestead rights was

passed upon in an action for the appoint

ment of a receiver it could not be again

raised on a motion to discharge the receiver.

First Nat. Bank v. Ashley [Neb.] 93 N. W.

685. A general denial puts in issue the

question whether rent under a lease was

due under a yearly lease and that question

being determined concludes lessor’s assigns

to recover rent for balance of year. Anhalt

v. Lightstone, 39 Misc. (N. Y.) 822.

Dismlunl on the merits. Schultz v. Schultz

[“’is.] 95 N. W. 151; Larkins v. Lindsay [Pa]

55 At]. 184; Hirshbach v. Ketchum. 40 Misc.

(N. Y.) 306; Day v. Mountln, 89 Minn. 297.

A Judgment dismissing a counterclaim on

merits on evidence of plaintiff solely, the

defendant failing to appear is res judicata.

Groton B. d: M. Co. v. Clark Pressed Brick

C0., 126 Fed. 552. An order by a federal

court dismissing a bill against members of

a. firm on the ground that some of the part

ners were citizens of the same state neces

sarily determined that they were neces

sary parties and prevented leave to amend

by striking out such names and allowing

suit to proceed against remaining defend

ants. Raphael v. Trask, 118 Fed. 678. A

final judgment dismissing a complaint will

not operate as a bar unless it expressly ap

pears that it was rendered on the merits

(Rev. Code Civ. Proc. N. Y. i 1209]. Glen~

coe Granite Co. v. City Trust. S. D. & 8.

Co. (C. C. A.) 118 Fed. 886.

73. Code N. C. 55 144, 166. Prevatt v.

Harrelson. 132 N. C. 250; Galletto v. Sera

i'lno. 40 Misc. (N. Y.) 671. An action by a

receiver against a stockholder to enforce a

compromise agreement for the settlement

of the stockholder's liability in which a

voluntary non-suit is entered will not bar

a subsequent suit to recover the assess

ment. the stockholder having failed to carry

out the compromise agreement. McClaine

v. Rankin (C. C. A.) 119 Fed. 110. A non

luit as to trespass on a portion of a tract

of land will not bar action by transferees of

plaintiff against transferees of defendant

as to balance of land set out in former dec

laration. Cassidy v. Mudgett, 71 N. H. 491.

A judgment on a counterclaim on defend

nnt'l failure to appear has the effect of a

nonsuit as to the counterclaim and is not

res judlcats. Hensinger v. Union C. & G.

00.. 175 N. Y. 229.

14. Fischbeck v. Mielens [Wis] 86 N. W.

426. Dismissal on demurrer. Clark v. Pence

[Team] 76 8. W. 885. Dismissal of counter

clum for failure of proof will not bar ac

tion by defendant on cause stated in coun

terclaim. Jarvis v. N. Y. House Wrecking

Co., 84 N. Y. Supp. 191. Where individual

sued with city for negligence was success

ful on his plea of limitations the judgment

against the city would not be res judicata

of the individual's negligence or of his lia

bility over to the city in an action by the

city against him. Richmond v. Sitterdlng

[Va.] 43 S. E. 662. A consent decree in suit

on mechanic‘s lien dismissing as to a wife

and taking Judgment against the husband

alone will not bar subsequent proceedings

in aid of execution or by creditor‘s bill.

Brand v. Connery [Mich.] 92 N. W. 784.

76. Von 'l‘obel v. Stetson, etc.. Mill Co.

[Wash] 73 Fee. 788. A ruling of a district

iudge vacating a temporary injunction on

the ground of insufficiency of petition does

not preclude another judge when the cause

comes before him on final hearing from

rendering a decree according to the prayer

of the petition. Commercial State Bank v.

Ketchum [Neb.] 96 N. W. 614.

76. Lebanon v. Knott, 24 Ky. L. R. 1992.

72 S. W. 790.

77. Lake County Com'rs v.

[Colo.] 71 P110. 1104.

78. Montgomery v. Delaware Ins. Co. [S.

C.] 45 S. E. 934.

79. Donaldson v. Nealis. 108 Tenn. 638.

A decree dismissing a bill for specific per

formance of a contract for sale of chattel be

cause of selection of wrong remedy does

not adjudicate the rights of the parties un

der the contract. McNamara v. Home L. &

C. Co. (C. C. A.) 121 Fed. 797. A judgment

that one may not recover against a. county

on contract made with an oincer thereof

does not prevent the party from pursuing a

proper remedy for services rendered. Gib

boney v. Board of Chosen Freeholders (C. C.

A.) 122 Fed. 48.

80. Action prematurely brought and

denial of relief on that ground. Barker v.

'I‘enn. Pav. Brick Co.. 24 Ky. L. R. 1524. 71

S. W. 877. Dismissal by probate court of

creditors' petition for accounting on the

ground that the proceeding was barred by

limitations does not bar action by the cred

itors to compel the executor to sell real es

tate to pay the debt. Holly v. Gibbons IN.

Y.l 88 N. E. 889.

81. Hibernia S. k L. Soc. v. Portener. 189

Cal. 90, 72 Pac. 710; Hawkins v. Mapes-Reeve

Const. Co.. 82 App. Div. (N. Y.) 72: Newberry

v. Rufhn [Va] 45 S. E. 738. Dismissal with

out prejudice by plaintiff after reversal of

a decree in his favor will not bar a suit at

law for the indebtedness. Kendall v. Selby

[Neb.] 92 N. W. 178. The commencement

of repievin and its dismissal without preju

dice and delivery of property to defendant

will not bar a subsequent action therefor.

Cinfel v. Malena [Neb.] 98 N. W. 185.

82. Refusal of motion for a reference or

an accounting. Gregory v. Perry [S. C.) 45

S. E. 4. Denial of a motion on the ground

of timeliness. Allis 7. Hall [Conn.] 66 All

Schradsky



U4
2 Cur. Imw.FORMER ADJUDICATION § 3.

ply with precedent statutory requirements.“ A decree sustaining a demurrer to a

bill is res judicata only as to the precise point presented by the pleadings and de

termined by the ruling on the demurrer." Rulings of an appellate court are not

res judicata between the parties where the judgment is reversed and dismissed for

want of prosecution by the trial court.“

§ 3. Adjudication as bar. Identities between first and subsequent actions.—

'l‘o make plea efi’ective there must be a concurrence of two things, identity of

the subject-matter and identity of persons and parties." The parties must be

identical,“ and must sue or be sued in identical capacities,”° but need not in the

subsequent action occupy the same relation as plaintiff and defendant,"0 and there

must be identity of subject-matter and issues," and the adjudication does not ap

ll37. A judgment overruling a. motion by a

mortgagee to discharge attached property.

Bishop v. Smith [Kan.] 72 Fee. 220. An or

der of a federal court denying a motion to

set aside an assignee's sale of all the in

terest of the bankrupt in property is not res

judicata. on the question whether the bank—

rupt had any interest in the property.

Cramer v. Wilson, 202 Ill. 83. A ruling on

a motion for the removal of a receiver on

the ground that he is a stockholder and hence

not a suitable party to enforce stockholders'

liability to creditors of bank does not adju

dicate the question whether the corpora

llon is a banking institution within the

meaning of a constitutional provision.

Hamilton Nat. Bank v. American L 8: T. Co.

[Neb.] 92 N. W. 189.

88- An order setting aside premises as a

homestead during administration and grant

ing monthly allowance is a provisional order

and not res judicate on the question of

homestead. Lloyd v. Lloyd [Wash.] 74 Pac.

1061.

84. Failure to pay costs of former suit.

Sweeney v. Sweeney [Ga] 46 S. E. 76. Fail

ure of action of forcible entry and detainer

for want of the statutory notice to quit

will not bar action after service of notice.

Rurkholder v. Hollicheck [Neb.] 95 N. W.

860.

85. Dennison Mfg. Co. v. Scharf Tag. L.

8: B. Co. (C. C. A.) 121 Fed. 313. A judg~

ment for defendant on plaintiff’s electing to

stand on his complaint on the court’s sus—

taining a. demurrer thereto for the recovery

of money due under a statute is not res

judicnta where the complaint was fatally de

fective for failure to aver a demand for an

accounting. Terre Haute & I. R. Co. v. State.

159 Ind. 438. The fact that a former action

by the state against a railroad under a

charter allowing the state to share in profits

was brought under an agreement to sub

mit the question of liability will not make

a judgment for defendant on demurrer res

judicata in a subsequent action for account

ing, the agreement referring only to existing

facts without reference to a demand for an

accounting. Id.

86. Gilbert v. American Surety Co. (C. C.

.\.) 121 Fed. 499.

87. Linrlauer Mercantile Co. v. Boyd [N.

M.] 70 Pac. 568; Champ Spring Co. v. Roth

Tool 00., 96 Mo. App. 518; Fiene v. Klrchoff

[Mo.] 75 S. W. 608; Frlcke v. Wood [Tex.

Civ. App.] 71 S. W. 784: O‘Connor v. Byrne,

83 N. Y. Supp. 665: Hartford F. Ins. Co. v.

'(lng [Tcx. Clv. App.] 73 S. W. 71; Reed v.

Provident S. L. Assur. 800., 79 App. Div. (N.

Y.) 163; Swennes v. Sprain [Wis] 97 N. W.

511. Principle is applicable to prevent suit

against bondsmen of official where bonds

men for his preceding term were sued for

the same delinquency. Work v. Kinney

[Idaho] 71 P80. 477. Judgment in an action

on an official bond will not bar another ac~

tion on a different bond for another term.

the parties and the cause being different.

Brady v. Pinal County [Aria] 71 Fee. 910.

To establish the defense of res judicata It

should appear that the parties and the is

sues in the action were the same and that

the question which it is proposed to litigate

again was necessarily involved or decided by

the former Judgment. Muller v. Naumann.

85 App. Div. (N. Y.) 337.

88. Cutler-Hammer Mfg. Co. v. Hammer.

124 Fed. 222; Bliss v. Ward. 198 Ill. 104; Sea

bury v. Fidelity Ins., T. d: S. D. Co.. 205 Pa.

234. Persons injured by willful negligence

are not precluded from recovering exem

plary damages by the fact of the recovery

in a prior action by another person injured

in the same accident. Grifiin v. Southern

R., 65 S. C. 122. Where an action was

brought for services, the fact that another

action was pending between plaintiff and

one of the parties to which action the other

defendant was not a party will not operate

'15 a bar. Linton v. Cathers [Neb.] 97 N. W.

800.

89. Trustee. Farmers' L. & '1‘. Co. v. Es

sex, 66 Kan. 100. 71 Pac. 268.

00. Plaintiff and defendant were JOInt de

fendants in the prior action. Baldwin v.

Hanecy. 204 Ill. 281.

91. Maynard v. Newton. 116 Ga. 195-,

Rosenthm v. Rudnlck, 76 App. Div. (N. Y.)

824; Brown v. Missouri Pac. R. Co.. 96 Mo.

App. 164; Kelley & L. Milling Co. v. Adams

[Ark.] 78 S. \V. 49; Baker v. Bailey. 204

Pa. 524. Taxability of property—n0 change

since decision affecting taxes for former

years. N. J. Junction R. Co. v. Jersey City

[N. J. Law] 66 Atl. 121; Defries v. McMeans

[Iowa] 97 N. W. 65. Separation for deser

tlon bars divorce for same cause by opposite

party. In re Heins' Estate. 22 Pa. Super.

(7t. 31. A second suit may not be maintained

against a pledgee for the same relief by

merely alleging a different snurce of title.

Shinkle v. Vickery. 117 Fed. 916. Where the

heirs at law of an estate have recovered

against the administrator's judgments de

bonis testatoris and de bonis propriis thev

cannot for the same cause recover anothe'rv

judgment de bonis proprils against the ad_
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ply to matters arising after the termination of the earlier suit,"2 as in actions for

taxes," or licenses for difierent years," or successive elections.” So an action

defeated on the ground of a breach of warranty will not prevent an action for

the value of the article sold.“ The invalidity of a. municipal contract as exceeding

the debt limit will not prevent recovery against property owners for work already

done." The estoppel exists, although the demand in the two cases is not the same,

if the question upon which the recovery in the second case depends has been before

decided under like conditions between the same parties or those in privity with

ministrators on their bond. Ross v. Battle

[Ga] 45 S. E. 252. Where subject-matter

substantially identical and new matter could

have been included a decree dismissing an

intervening petition to establish a maritime

lien will be res Judicata. The New Bruns

wick. 125 Fed. 567.

Council lacking identity: Settlement 0f

rcplevin suit by entry of judgment for plain

tif‘t and suit against ofl'icer for trespass in

making levy. Steuer v. Maguire. 182 Mass.

575. Allowance of claims against decedent

for excess in purchase price paid by co

tenant and suit for partition and to enforce

lien. Funk v. Seehorn [Mo.~App.] 74 S. W.

445. Rent against tenant and purchaser of

crop as garnishoe and action against latter

for balance unsatisfied by execution on Judg

ment. Belshe v. Batdorf. 98 Mo. App. 627.

Action on note and Judgment referring to

stocks withheld by defendant. Siebert v.

Steinmeyer. 204 Pa. 419. Divorce and hue

band's liability to penalty for abandoning

wife whom he married to avoid prosecution.

State v. Lannoy, 30 Ind. App. 335. Decision

as to right on ticket and qualification to

hold office when elected. Fordyce v. State.

115 “'ls. 608. Ejectment and claim of in

terest in common with plaintiffs under after

acquired title. Carter v. White, 131 N. C.

14. Judgment against surety on note and

action against plaintiff for conversion of

property pledged to secure notes. Memphis

City Bank v. Smith [Tenn.] 75 S. W. 1065.

Recovery of damages for construction of

road on street and action for damages for

change of grade. Louisville & N. R. Co. v.

Cumnock. 25 Ky. L. R. 1330. 77 S. W. 933.

Denial of foreclosure for invalidity of mort

gage and action on the note secured there

by. Curtln v. Salmon River H. G. M. & D.

Co. [Cal.] 74 Pac. 851. Prosecutions under

different ordinances. Boyd v. Board of Coun

cilmen [Ky.] 77 S. W. 669. Forclble entry

to recover possession and eJectment to re

cover land. Swanson v. Smith [Ky.] 77 S.

W. 700. Decree denying divorce and action

for separate support. Ingram v. Ingram

[\’t.] 56 Atl. 5. Decree against the wife in

proceedings for support and suit by the wife

to cancel lenses of her premises made by

her husband, and to restrain him from In

terfering with her separate property. Dor

lty v. Dority [Ten Civ. App.] 70 S. W. 338.

A Judgment against defendant on question of

ownership of a team and that it was bonght

as agent of another and counter claim by

him for money of his own paid as part of

the price. Clift v. Mercer. 79 Am). Div. (N.

Y.) 369. Mandamus directing election and

contest of such election. People v. Knopf.

l” Ill. “0. Allowance of exemption from

Mum," not conclusive against assessment

for public improvement. Kan. City Exp.

Cum 1", Vol. H.

Driving Park v. Kan. City [Mo.] 74 S. W.

979. A Judgment entered to enforce an at

torney’s lien does not estop the defendant

from suing for breach of a compromise

agreement theretofore made that the action

should be discontinued without further

costs. Rosenthal v. Rudnick, 76 App. Div.

(N. Y.) 624.

02. Tampa v. Tampa Waterworks Co.

[Fla.] 34 So. 631. Recovery of commission by

a broker for lease of premises will not bar

action by broker’s assignee for commissions

on a sale that followed the lease of the

premises, though the demands were not

legitimately the subject of distinct actions

and might have been combined. Goldshear

v. Barron. 85 N. Y. Supp. 395. In a bill be

tween partners for the settlement of ac

counts s. former distribution of another fund

raised from the partnership property. with

notice to all interested parties was not res

indicate in the distribution of a subsequent

fund even as to parties to the first distribu

tion. Stockdale v. Maginn [Pa.] 56 AU.

440. An act allowing plaintiff in trespass

to land of a continuing nature to recover

to the time of trial on giving notice does

not apply to other causes arising after the

commencement of the action though of sim

ilar character. Pantall v. Rochester & P.

C. 8: 1. Co.. 204 Pa. 158. An action for dam

age to property by obstruction of sewer

is not barred by a prior judgment for in

juries previous to those complained of.

Houston. E. & W. '1‘. R. Co. v. Charwaine

[Tess Civ. App.] 71 S. W. 401.

98. Yazoo & M. V. R. Co. v. Adams [Miss.]

32 So. 937; Woolley v. Louisville. 24 Ky. L.

R. 1357. 71 S. W. 893. Conditions on which

exemption granted having changed. In re

Dille. 119 Iowa. 575.

94. State v. American Sugar Refining Co..

108 La. 603.

05. A judgment holding invalid an elec

tion attempted to be held the year of a

general election is not res-Judicata as to the

power to hold the election at a later gen

eral election. State v. Moores [Neb.] 96 N.

W.'1011.

96. Manltowoc S. B. Works v. Manitowoc

Glue Co. [Wis.] 97 N. W. 515; Co: v. “'iloy.

183 Mass. 410. A Judgment for defendant

in an action on a special contract for ma

chinery. the petition setting out the contract

performance by plaintiff and nonpayment

by defendant and answered by a general

denial. did not prevent an action on the im

plied contract to pay the reasonable value

of the machinery retained by defendant. the

former Judgment being res Judicata only as

to whether plaintiff performed the contract.

Arthur Fritsch F. d: M. Co. v. Goodwin Mfg.

Co. IMO. Ann] 74 S. W. 138.

97. Davenport v. Allen, 120 Fed. 171.
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them.” A decree passing on the validity of an ordinance will not prevent contest

of its validity on other grounds in another proceeding."

Matters which might have been litigated—The rule as to identity of issues

is broad enough to conclude not only as to matters actually litigated but as to

every ground which might have been presented and determined under the issues

made,1 and one may not urge a defense which he failed to make when he had an

opportunity} unless he had no knowledge of the existence of the defense.‘ The

principle does not allow a defeated suitor to raise the same question, though later

avcrred with more particularity ;‘ or in a different form.‘ The rule is limited to

such matters only as might have been used as a defense, and such matters as, if

considered in the later action, would involve an inquiry into the merits of the

former judgment,‘ and of course has no reference to matters that could not have

been litigated,'r as where the relief demanded could not have been granted in the

first action or proceeding.‘ The rule prevents splitting entire demands,‘ as where

08. Penfleld v. Potts & Co. (C. C. A.) 126

Fed. 475.

99. Mercer County Traction Co. v. United

N. J. R. & C. Co., 64 N. .1'. Eq. 588.

1. Tinker v. Babcock, 204 Ill. 571; Downey

v. People. 205 Ill. 230; Lee v. Smith [W. Va.]

46 S. E. 352; Riverside County Sup'rs v.

Thompson (C. C. A.) 122 Fed. 860; N. Y.

1.. Ins. Co. v. Weaver's Adm‘r. 24 Ky. L R.

1086, 70 S. W. 628; Moran v. Vicroy [Ky.]

77 S. W. 668; Springer v. Darlington, 198 III.

121; In re Assessment of Property of N. W.

University [Ill.] 69 N. E. 75; Hanley v.

Beatty (C. C. A.) 117 Fed. 59; Aetna. L. Ins.

Co. v. Hamilton County Com'rs (C. C. A.)

117 Fed. 82; Anderson v. West Chicago St.

R. Co., 200 I11. 329; Hiigerson v. Hicks, 201

ii]. 374; Pennsylvania Co. v. Bond, 202 Ill.

95; Horton v. Simon [Neb.] 97 N. W. 604;

Newman v. Gates [Ind. App.] 67 N. E. 468;

Schlemme v. Omaha Gas Mfg. Co. [Neb.] 96

N. W. 644; Baird v. Connell [Iowa] 96 N.

W. 863; Reynolds v. Lyon County [Iowa]

96 N. W. 1096; Dixon v. Caster. 65 Kan. 739.

70 Fee. 871; Lake County Com'rs v. Johnson

[Colo.] 71 Pac. 1106; Rucker v. Langford,

138 Cal. 611, 71 Pac. 1123; Probate Ct. v.

Potter [R. I.] 55 Atl. 524; Stroup v. Pepper

[Kan] 73 Pac. 896; Brand v. Garneau [Neb.]

93 N. W. 219; Jones v. Silver, 97 Mo. App.

231; Bond v. Carter [Tex. Civ. App.] 73 S.

W. 45; Graves v. Currie, 132 N. C. 307; Sut

ton v. Hancock [Ga.] 45 S. E. 504; Terrence

v. Shedd, 202 Ill. 498; Wood v. Wood, 134

Ala. 557. Applies to prevent recovery of por

tion of salary due at time of former action.

Jenkins v. Scranton, 205 Pa. 598. Conclu

sive as to facts or matters which it was

necessary to decide as grounds for the_de

cision given by the verdict or judgment.

Harper, etc., Co. v. Mountain Water Co. [N.

.7. Eq.] 56 Atl. 297.

2. Evans v. Piedmont Nat. B. & L. Ass'n.

117 Ga. 940; Cannon v. Castleman [Ind.] 69

N. E. 455; Paul v. Thorndike. 97 Me. 87;

Mengert v. Brinkerhoff, 67 Ohio St. 472. A

party to a suit failing to claim a defense

based on usury is thereafter concluded as

to such defense. Snyder v. Middle States

L... B. 8: C. Co., 52 1V. Va. 655.

8. A wife sued with her husband having

no knowledge of facts releasing her from

liability as surety on notes sued on may

urge such release in a suhsequent bill to

restrain the enforcement of the judgment in

ejectment and for the surplus arising from

the sale of the mortgaged premises. White

v. Smith, 174 Mo. 186.

4. The decision of an appellate court on

appeal from a judgment denying a. new trial

for misconduct of a jury is res Judicata on

a subsequent motion on the same ground:

on afildavits setting forth misconduct with

more particularity. State v. Mortensen

[Utah] 74 Pac. 120.

5. Where objections to jurisdiction have

been made and overruled no second objec

tion can be admitted however variant. Ab

beville E. L. 8: P. Co. v. Western E. Supply

00.. 66 S. C. 828.

6. Martin v. Abbott [Neb.] 95 N. W. 356.

7. Meyer v. Moss, 110 La. 132; Adams v.

Church, 42 Or. 270. 70 Pac. 1037, 59 L R. A.

782: In re Irvin, 84 N. Y. Supp. 707; Farmer

v. Farmer 8; Son Type Founding Co., 83 App.

Div. (N. Y.) 218; Middlcworth v. Blackwell,

82 N. Y. Supp. 704. Failure of an assignee

of a. mortgage to ask a personal judgment

against the assignor on a suit to foreclose

does not bar a subsequent suit against the

assignor for the deficiency, McLaughlin v.

Durr, 76 App. Div. (N. Y.) 75. Denial of ex—

oneretur is not res judicata of bail's general

liability on the bond. People v. Hathaway

[Ill.] 68 N. E. 1053.

8. A judgment in one county as to the

location of a ferry will not bar action in

another county by the same partles to estab

lish the ferry at the same place if the com

missioners could give relief not given by

the commissioners of the first county. Rob

inson v. Lamb, 131 N. C. 229. Judgment in

one warranto is not res judicata in action

for fees of office. the fees and emoluments

of the oiiice not being recoverable in such

proceeding. McCall v. Zachary, 131 N. C.

466.

0. Mallory v. Dawson Cotton Oil Co. [Tex.

Civ. App.] 74 S. W. 953; Hancock v. “'hite

Hnll Tobacco Warehouse Co. [Va.] 46 S. E.

288. A recovery for a. part of the goods

wrongfully levied on by a. sheriff bars a

later action between the parties to recover

for the remainder, although sold under other

attachments. Burdge v. Kelchner. 66 Kan.

642. 72 Fee. 232. Foreclosure of lien for con

tract price of removal of buildings is not

barred as splitting demands. where laborers

have previOUsly foreclosed a. lien for

amounts due them on account of their work
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the injury is of a permanent character," otherwise where a nuisance is not of a

permanent character." A judgment on the first of a series of notes is not con

clusive of the whole transaction, unless it appears that the defense extended to

the entire subject-matter of the controversy." The judgment in an action against

a township on certain coupons is not binding as to the validity of the bonds in

subsequent action on other coupons." Equity will relieve a party from the efiect

of a bar caused by splitting a cause of action through an honest mistake by vacating

the judgment urged as a bar to the prosecution.“

When the second suit is upon a different cause of action but between the

same parties as the first, the judgment in the former action is an estoppel in the

latter as to every point and question which was actually litigated and determined

in the first action, but it is not conclusive as to other matters which might have

been but were not litigated or decided.“

The doctrine of inclusion of matters Within the scope of the litigation is a

common law doctrine and does not obtain in Louisiana. In that state the statute

limits the adjudication to the matter of the demand."

Defenses and counter claims—Right to sue upon a counter claim or set ofl’

is not lost by failure to set up same in action against defendant."

§ 4. Adjudication as estoppel. Persons entitled to claim.—The estoppel may

be urged only by parties or privies; it is not available to a stranger."

Persons concluded—The adjudication concludes the parties to the action,"

and their privics in estate or interest.’0

under the contract. Boucher v. Powers

[Mont] 74 Fee. 942. Judgment for breach of

a contract allowing stipulated damages for

each breach thereof will not preclude actions

for subsequent breaches. Manges v. Milton

Piano Co.. 96 Mo. App. 611.

10. A judgment for damages for a. con

tinuing injury caused by the diversion of a

stream by a. railroad company bars a subse

quent action for injuries accruing there

after. Oliver v. 111. Cent. R. Co. [Ky.] 74

S. W. 1078. In an action for a continued

nuisance a. former judgment is admissible to

show an adjudication of question of nuisance.

Bennett v. Marion. 119 Iowa, 473.

11. Southern R. Co. Y. Cook, 117 Go. 286.

A recovery for damages to crops for one

year against a sanitary district will not pre

vent suit for damages for the succeeding

vnar from the same cause. Sanitary Dist. v.

Roi. 199 Ill. 63.

12. Baitr-s L.. S. & 0. Co. v. Button, 30

1nd. App. 648. Judgment for plaintiff on de

fault of answering defendant alleging in

validity of a portion of a series of bonds not

conclusive as to their validity in an action

on the remainder. Montpelier Sav. B. 8: T.

Co. v. School Dist. No. 6, 115 Wis. 622.

18. Debnam v. Chitty, 131 N. C. 657.

14. Rockefeller v. St. Regia Paper 00., 89

Misc (N. Y.) 746.

15. Actne L. Ins. Co. v. Hamilton County

Corn'rs (C. C. A.) 117 Fed. 82.

m. Civ. Code 15.. art. 2286. Woodcock

1. Baldwin. 110 La. 270.

17. Norton v. Wochler [Ten Civ. App.]

72 S. W. 1025: Mauney v. Hamilton, 132 N.

C. 303; Shankle v. Whitley, 131 N. C. 168.

18. Bickler v. Mannlx [Neb.] 98 N. W.

1018.

ll. Gerrish v. Whitfield [N. H.] 56 At].

‘51: Detroit v. Detroit R. [Mich] 95 N. W.

912; Maxwell's Trustee v. England, 25 Ky.

Strangers are not bound.21 One not

L. R. 143, 74 S. W. 1091: Henry v. Thomas

[Tex. Civ. App.] 74 S. \V. 599; Neb. L. & T.

Co. v. Doman [Neb.] 93 N. W. 1022; Paul v.

Thorndike, 97 Me. 87; Jones v. Hnmm [Mm

App.] 74 S. W. 150; Carmody v. Hanlck. 99

Mo. App. 357. Partitioners. Parish v. Par

ish. 175 N. Y. 181. Creditor in insolvency

proceedings. Baker v. \Villiams Banking

00., 42 Or. 213, 70 Pac. 711. A mother bound

by order of court of sister state appointing

a. third person guardian for her child on

question of his fitness and her unfitness.

Beardsley v. Thomas [Tex. Civ. App.] 72 S.

W. 411. Where the receiver in supple

mentary proceedings sues to recover a'note

alleged to belong to debtor an adverse judg

ment is binding only on the creditor who

carried on the proceeding for his own bene

ilt. Southern L. & T. Co. v. Benbow, 131

N. C. 413.

20. Holland v. Cunlii‘t, 96 Mo. App. 67;

Austin v. Hoxsle [Fla] 32 So. 878; Hermann

v. Parsons [Ky.] 78 S. W. 125; lloli’ord v.

James [Ind. T.) 76 S. W. 261; Hibernia S.

& L Soc. v. London & L. F. Ins. Co., 138 Cal.

257, 71 Pac. 334; Hargrave v. Mouton, 109

La. 583; Hanlon v. Goodyear [Mo. App] 77

S. W. 481. Fact of contribution to expenses

of defense not sufficient. Hanks Dental

Ass'n v. International Tooth Crown Co. (C.

C. A.) 122 Fed. 74. Parties concluded are

those who are directly interested in the uit.

know of its pendeney and have a right to

control and direct or defend it. Courtney v.

Knabe & Co. Mfg. Co. [Md.] 65 Atl. 614. A

judgment against contestants of a. local op

tion election is conclusive on all persons in

the territory affected. Locke v. Com.. 24

Ky. L. R. 654, 69 S. W. 763. Where a will

devised land to testator’s son. if he should

return within 10 years. a. divorce decree

vesting the son's interest in the land to the

wife will not bar an action by the subse
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originally a party is bound if he appears.“ The adjudication, although conclusive

between the adverse parties, is not conclusive as between numerous defendants, un

quent takers after the 10 years. Connor v.

Sheridan, 116 Wis. 666. Where the validity

of a. note given by directors of a bank to

make good an impairment of assets is de

termined in an action brought by the re

ceiver against the makers the judgment

bars a petition filed by the directors to

share in the assets of the insolvent in the

hands of the receiver. Skordal v. Stanton

[Minn.] 95 N. W. 449. A Judgment against

a receiver of a. firm in an action brought by

leave of court on a contract of the receiver

in the management of the firm's business

is conclusive against a. surviving partner

and creditors of the firm whether partners

or not. Painter v. Painter. 138 Cal. 231, 71

Pac. 90. The creditors of an estate are

bound by a decision as to the disposition of

the estate by a competent court where the

administrator was a. party to the action.

Moore v. Sloan [Ark.] 76 S. W. 1058. In an

action by an endorser to recover the amount

he was adjudged to pay in consequence of

the forgery of the signature of a. prior en

dorser and defendant having timely notice

of the pendency of the suit and an oppor

tunity to defend will be concluded as to the

forgery. First Nat. Bank v. First Nat. Bank,

68 Ohio St. 43. A judgment vesting in

plaintiffs all title of third persons is admis

sible as a. muniment of title against persons

not parties to the action. Ellis v. Le Bow

[Tex.] 74 S. W. 628.

Vendor and vendee. Day & C. Lumber

Co. v. Mack. 24 Ky. L. R. 640. 69 S. W. 712;

Huber v. Ehiers, 76 App. Div. (N. Y.) 602.

Stockholders: A nonresident stockhold

er is bound by proceedings in courts of the

corporation's domicile assessing stoekhold

ers' statutory liability though not a party

thereto except as represented by the cor

poration. King v. Cochran [Vt.] 66 Atl. 667.

Under the laws of Kansas a judgment

against a. bank adjudging it liable for an

assessment as a stockholder in another bank

is conclusive on its stockholders as to such

liability. Martin v. Wilson (C. C. A.) 120

Fed. 202. Sustaining a plea of the statute

of limitation by stockholders in an action

against them on an assessment in a. sister

state makes the decree res judicata as to

all stockholders whether parties or not as

to the necessity of the call and its validity

but the plea. of limitations being a. personal

one cannot be availed of by stockholders

not parties. Otter View Land Co.’s Re

ceiver v. Bowling’s Ex'x, 24 Ky. L. R. 1157,

70 S. W. 834.

Landlord and tenant: Where the action

of unlawful entry and detainer was brought

against the tenant the landlord not being a

party is not concluded though he knew of

the pendency of the action. Cope v. Payne

[Tenn.] 76 S. W. 820. The Judgment for a

lessor railroad in an action on the merits

precludes an action for the same negligence

against a lessee railroad. the lessor being

absolutely liable for negligence of lessee.

Anderson v. West Chicago Stv R. Co.. 200 Ill.

329. A landlord notified and having an op

portunity to defend an action against a

tenant by a sub-tenant in which the land

lord is ultimately liable is bound by a judg

ment against the tenant that the sub

tenant was not guilty of contributory neg—

ligence. Prescott v. Le Conte, 83 App. Div.

(N. Y.) 482.

Citizen. and municipalityl Rate payers

are bound by proceedings against a. munic

ipal corporation to enjoin an ordinance re

ducing rates as the corporation represents

the rate payers. Spring Valley ’Water

works v. San Francisco, 124 Fed. 674. A

judgment effective against a property owner

as a member of the general public of the

city will not conclude such property owner

as to matters in his individual capacity.

Long v. Wilson. 119 Iowa, 267.

Husband and wife! A husband uniting

with wife to set aside sale of homestead on

execution is bound by the judgment. Lee v.

Hughes, 25 Ky. L. R. 1201, 77 S. W. 386. A

judgment in a joint action by husband and

wife for injuries to the wife is res judicata

on the issues therein. in an action by the

husband for damages accruing to him from

such injuries. Brown v. Missouri Pac. R.

Co., 96 Mo. ADD. 164.

Suretlel and indemnltorn Sureties on

municipal contractors' bonds are bound by

stipulation to be concluded by judgments

against the city for negligence of their prin

cipal. Spokane v. Costello [Wash.] 74 Pac.

58. Where the issue whether a. widow had

accepted the provisions of her husband's

will had been tried in an action between the

widow and the executor and had been de—

cided in the widow’s favor the judgment

on that issue was conclusive against the

executor’s sureties. Frazer v. Frazer, 25

Ky. L. R. 473, 76 S. W. 13. On the issue

of the destruction of a. certificate of deposit

as determining liability of sureties the judg

ment is final, the merits having been passed

upon. Cook v. Casler. 76 App. Div. (N. Y.)

279. A surety -ln a contract of indemnity

against liens under a building contract noti

fied of an action against the obliges and

conducting the litigation is concluded as

to the nature and extent of obligee's lia

bility by a. judgment entered therein. Great

Northern R. Co. v. Akeley. 88 Minn. 237.

A nonresident indemnitor having sufliclent

notice of a suit against the party indemnified

is concluded thereby. South Bend Pulley

Co. v. Fidelity & Deposit Co. [Ind. App.] 67

N. E. 269. Where attached property is tak

en possession of by defendant's suretiea

they are bound by the judgment against

their principal. Parish v. Smith [8. C.] 46

S. E. 16.

Persons not In use! Where in a suit for

construction of a will it is decreed that

remainders to grandchildren are contingent

and the one living grandchild is a party to

the suit. the decree is binding on after~

born grandchildren. Thompson v. Adams

[Ill.] 69 N. E. 1. A decree reforming on

the ground of mistake a deed conveying

land to a trustee for sole use of a wife for

life. with remainder over to her heirs so as

to convey her the estate in fee. rendered

in a suit by her against the sole heir and

trustee in the deed, is conclusive and vests

an estate in her as against unknown or

possible heirs an estate in fee so that she
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less their rights were necessarily involved." The judgment is binding on with

drawing parties,“ but not parties dismissed from the action without prejudice.“

A judgment against one of several jointly liable is conclusive only where satisfied."

may convey a marketable title. Kendall v.

Crawford. 25 Ky. L. R. 1224. 77 S. W. 364.

Trustee and bellelicllll'lel: Beneficiaries

of a testamentary trust are bound by judg

ments against the trustee. Johnson v. De

Pauw Uiilverity, 25 Ky. L. R. 950. 76 S. W.

851.

Guardian and ward: In re Turner. 79 App.

Div. (N. 1’.) 495. Conclusiveness is not af

fected by Tact .that infants defended by

guardian ad litem. Fiene v. Klrchoff. 176

Mo. 516. “'here rights of minor legatees are

fully determined in proceedings brought by

(hem and rights of all parties have been

determined a guardian's action involving the

questions is properly dismissed. Burkitt v.

Burkltt [Miss] 33 So. 417.

Parties to mechanic’s llenl A judgment

by a claimant against a. contractor is not

conclusive on the owner of the property.

Taylor v. “'ahl [N. J. Law] 55 Ati. 40. As

signees of mechanic‘s liens are concluded as

to any point decided in a decree of fore

closure which concluded their assignor.

Shryock v. Hensel. 95 Md. 514.

21. Kntzenberger V. Weaver [Tenn.] 75

S. \V. 937; Psrdee v. Aldridge, 189 U.

429. 47 Law. Ed. SR3; Ballard v. James, 11.

Ga. 823: Dodd v. Hewitt, 24 Ky. L. R. 708.

69 S. W. 955; Ellis v. Le Bow [Tex. Civ.

App.] 71 S. W. 576; Frye-Bruhn Co. v. Meyer

(C. C. A.) 121 Fed. 533; Kinney v. Eastern

1'. & B. Co. (C. C. A.) 123 Fed. 297; Koch

v. \Vest, 118 Iowa. 468; Western Land Co.

v. Buckley [Ncb.] 92 N. W. 1052; Silk v.

McDonald [Neb.] 93 N. W. 212; McPherson

v. Julius is. 1).] 95 N. W. 428; Gilbert v.

Garner [NebJ 95 N. W. 1030; Keene Guar

nnty Sav. Bank v. Lawrence [Wash.] 73 Pac.

680; Southern R. Co. v. Gregg [Va.] 43 S. E.

570: Lochridge v. Corbett [Tex. Civ. App]

73 B. W. 96; Kudner v. Bath [Mich.] 97 N.

W. 685; Boles v. Walton [Tex. Civ. App.]

14 S. W. 81; Citizens' State Bank v. Porter

[Nam] 93 N. W. 391; Bancroft v. Wicomlco

County Com'rs. 121 Fed. 874. Orders of

State Board of Tax Commissioners reducing

valuation of special franchises in a. city are

not conclusive as to the city not a. party to

the proceedings. People v. Priest. 41 Misc.

(N. Y.) 545. A Judgment will not conclude

one though a defendant in the action where

he did not appear and his rights were not

litigated And his cause of action would not

have been a. defense. Earle v. Earle. 173

N. Y. 480. Wife of defendant not a. party to

an action to have a convaynnce to defend

ants set aside as in fraud of creditors i not

concluded by the Judgment entered in such

suit. Finch v. Finch. 131 N. C. 271. A judg

rnent dismissing a suit brought by mort

Ingees to annul a tax sale of the property

mortgaged does not constitute res judicata

as Against the owner of the property, who

‘ind acquired from such mortgagees before

the tax sale. and who was not a party to

“iCh judgment. McWilliams v. Gulf States

I. Q ]_ Co. [La.] 35 So. 514. A surety not

summoned is not concluded as to defense by

ludgment against other sureties. Bath Gas

light Co. v. Rowland. 8‘ App. Div. (N. Y.) 563.

A partnership is not bound by a'judgmerit

rendered against a member thereof in a suit

to which it was not a party. Pate v. Geo.

P. Wyly & Co. [Ga] 45 S. E. 217. A judg

ment for trespass, against parties who had

justified as township officers is not conclu

sive against the township. the township not

being the real party in interest in the former

suit. Turner Tp. v. Williams [5. D.] 97 N.

W. 842. The judgment of a probate court

ordering the sale of land for the payment

of decedent's debts is not binding on one own

ing the equitable title of such land. Stacy v.

Henke [Tex. Civ. App.] 74 S. W. 925. The

beneficiary under a trust deed is not a neces

sary party on foreclosure of a. mechanic's lien

and is not bound by the judgment and may

attack its validity by injunction suit. Flem

ing v. Prudential Ins. Co. [0310. App.] 73 P30.

752. The order of a county court for the in

corporation of a town is a. judgment though

not conclusive in a proceeding by the state

to test its legality, the state not being a

party to the proceedings for incorporation.

State v. Mansfield. 99 Mo. App. 146. A de

cree in a debtor's suit. to which creditors

are not made parties, directing the payment

of a certain fund to the attorney, by vir

tue of an assignment is no bar to a suit

by a. creditor attacking the appropriation

of such fund by the attorney as made with

intent to hinder. delay and defraud such

creditors. Sibley v. Stacey. 53 W. Va. 292.

A judgment against two joint obligors serv

ed with process is no bar to a subsequent

Judgment against a third obligor in the

same suit who was not served with process

or before the court at the time the first

Judgment was rendered. Armentrout v.

Smith. 52 W. Va. 96. A default judgment

against a. tax collector in a suit by a. tax

payer to enjoin the collection of taxes in

which the county is not a party is not bind

ing on the county to prevent action for

the collection of such taxes. Henderson

County v. Henderson Bridge 00., 25 Ky. L.

R. 421, 75 S. W. 239.

22. Elliott v. Haun. 25 Ky. L. R. 189. 74

S. W. 743; Frellsen v. Strader Cypress (30.,

HO La. 877; Skelton v. Sharp [Ind.] 67 N. E.

535; Nash v. D'Arcy. 183 Mass. 80; Equi

table Trust Co. v. Wilson. 200 Ill. 23; Pen

fleld v. Potts (C. C. A.) 126 Fed. 475. The

creditor of a bankrupt filing a. claim and

submitting to the jurisdiction of the bank

ruptcy court is bound by the decision dls

:illowing his claim, it not being appealed

from. Hnrgadine. etc., Co. v. Hudson (C.

C. A.) 122 Fed. 232.

23. Jackson v. Lemler [Miss] 35 So. 806;

Huntress v. Portwood. 116 Ga. 351; Smith

Bros. & Co. v. N. O. & N. E. R. Co., 109

La. 782; Fuller v. Venable (C. C. A.) 118

Fed. 543.

24. Poillon v. Poillon. 85 N. Y. Supp. 889.

25. Agnew v. Omaha Nat. Bank [Nab]

96 N. W. 189.

26. Recovery of judgment against one of

two joint wrong doers, so long as the judg

ment remains unsatisfied is not a. defense

to a separate action against the other.

Cushlng v. Hederman. 117 Iowa, 687. A
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Taking judgment against one partner on a joint claim bars action against the

other." A judgment of mortgage foreclosure and sale of premises will not bar

a subsequent suit of mortgagor’s widow to recover her dower interest, she not

having joined in the mortgage." Recognition and sanction will bind persons not

parties." The inchoate dower of a wife is not barred by suit to which she is a

defaulting party."

Matters concluded.—The judgment concludes as to all matters in issue,‘‘1 and

passed upon." It is not conclusive as to matters without the issues," as where

Judgment against one of two joint and sev

eral obligors which has never been satis

fied is no bar to a suit against the other.

Booth v. Huff, 116 Ga. 8.

21'. Tootle v. Otis [Neb.] 95 N. W. 681.

28. Beverly v. Waller, 2-4 Ky. L. R. 2505.

74 S. W. 264.

29. In a suit to remove trustees for

breach of trust. records in prior suits set

tled by the deed of trust are admissible

though plaintiff was not a party to such

suits, he having expressly recognized the

terms of the settlement. Belding v. Archer.

131 N. C. 287. \Vhere a husband sues for in

juries to the wife and the wife made no

objection but testified at the trial, the judg

ment will be res judicata in an action by

her for the same injuries. Harkness v.

La. & N. W. R. 00.. 110 La. 822.

80. Jewett v. Feldhciser [Ohio] 67 N. E.

1072.

81. Malone v. Garver [Neb.] 92 N. W.

726; Henderson v. Hall. 134 Ala. 455; Free

man v. Lavenuc. 99 Mo. App. 173; New

comb v. Lubrasky [N. J. Eq.] 55 Atl. 89;

American Surety Co. v. U. S. [C. C. A.]

123 Fed. 287; Phelps v. Western Realty Co.

[Minn.] 94 N. W. 1085.

Thus, authority to issue is concluded by

judgment sustaining attachment (Hamilton

v. Spalding, 25 Ky. L. R. 847, 76 S. W.

517); title by judgment in ejectment or

trespass (Holcomb v. Combs, 25 Ky. L. R.

957, 76 S. W. 847); want of probable cause

by judgment for defendant in attachment

(Anvil Gold Min. Co. v. Hoxsie [C. C. A.]

125 Fed. 724); quantity and boundaries of

land by partition decree (Norwood v.

Gregg [S. C.] 45 S. E. 163); usury by de

cree in suit to sell under deed of trust

(Best v. British-American Mortg. Co., 133

N. C. 20); validity of assessments for local

improvements by judgment of sale on first

instalment (Treat v. Chicago, 125 Fed. 644):

absence of fault of colliding tug by dis

missal of libel (Williamson v. McCaldin

Bros. Co. [C. C. A.] 122 Fed. 63); insolvency

of each partner by adjudication of insolv

ency of partnership on admission of par

ties (Gray v. Brunold [CaL] 74 Fee. 303):

necessity and amount of land needed by con

demnation judgment (Dillon v. Kan. City.

Ft. 8. 8: M. R. Co. [Kan.] 74 Pac. 251): fact

of possession by order of dispossession

(Schrenkeisen v. Kroli, 85 N. Y. Supp. 1072);

interest of parties by judgment in parti

tion (Allen v. Foster [Tex. Civ. App.] 74 S.

W. 800); claims for improvements by de

cree partitioning community property (Moor

v. Moor ['l‘ex. Civ. Ann] 71 S. W. 794);

right to exemption for succeeding years

under unchanged conditions by judgment

passing on right (Kan. City Exp. Driving

Park v. Kan. City [ll-1.0.] 74 S. W. 979); ne

cessity for improvements by judgment al

lowing recovery of penalties for failure

(Tenement House Department v. Moeschen.

41 Misc. [N. Y.) 446); sufficiency of petition

by judgment granting liquor permit (Mc

Conl:ie v. Remley, 119 Iowa, 512); taxability

in jurisdiction to exclusion of other juris

diction by judgment in favor of state

(Spalding v. O'Callaghan's Ex‘r, 25 Ky. L.

R. 629, 76 8. W. 189); fact of liability for

damages but not of amount by mandamus

compelling payment of warrants (State v.

Adams [Mo. App.] 74 8. W. 497); marriage

by proceeding finding an insane person a

married woman in guardianship proceedings

(Burgess v. Stribling [Mich.] 95 N. W.

1001).

A “right question or fact" distinct

ly put in issue and determined cannot be

questioned in a subsequent suit between

the parties or their privles though the sec

ond suit is for a dii‘lerent cause of action.

State v. Broatch [Neb.] 94 N. W. 1016. The

doctrine of res judicata extends only to

those facts which must necessarily be made

to appear as a basis of the judgment and

without a showing of which the judgment

could not have been rendered. Tremblay

v. Actna L. Ins. Co.. 97 Me. 547. An action

to determine priority rights in water and

construing a deed from a. common grantor

precludes a later inquiry in another action

as to rights prior to such deed. Horne v.

Hutchins [N. 1-1.] 54 Atl. 1024. A special

finding of the jury on the question of du

ration of lease being a part of the verdict

is conclusive on that issue in a. later suit

between the parties. Sowles v. Sartweil

[Vt.] 56 At]. 282. Where defendant in an

action to quiet title answered setting up

paramount title in himself and judgment

was rendered on issue of title alone and

found without merit he may not thereafter

deny the right of plaintiff to maintain the

action for the reason that plaintiff was not

in possession of the realty in question.

Mosier v. Momsen [01¢] 74 Pac. 905. A

petition on an agreement attempting to

preserve an attorney's lien denied on the

ground that consent to substitution of an

attorney in petitioner's place terminated

the lien is res judicata. oi.’ the question of

termination of lien. Randel v. Vanderbilt.

75 App. Div. (N. Y.) 313. The question as

to whether an ordinance requiring removal

of obstructions is necessary to entitle a city

to maintain eiectment is a legal question

on which a judgment for the city is con

clusive. Hawkshurst v. Asbury Park [N.

.I. Eq.] 56 At]. 697.

32. Dunsmuir v. Port Angeles Gas, W.,

& P. Co.. 30 Wash. 586, 71 Pnc. 9'

Defries v. McMeans [Iowa] 97 N. w. 65. A

matter expressly excluded from the earlier

'77. i.
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the complaint stated no cause of action against a party,“ nor as to immaterial mat

ters in the decree." Adjudication of invalidity of contract sued on concludes

all recovery under such contract.“ A judgment against a city of which a lot owner

has notice is conclusive on the latter as to the fact, cause, and extent of the injury,

but not as to his responsibility for the cause.“ A judgment by default is con

clusive against the parties as to all matters properly pleaded in the declaration."

A judgment against land by default for delinquent taxes is not conclusive against

the owner as to the legality of the taxes."

§ 5. Pleading and proof.—The defense must he pleaded,‘0 unless the facts

appear on the face of the complaint or declaration, when the question may be

raised by demurrer.“ Where the fact of the former adjudication and satisfaction

of the judgment are brought out on cross-examination of a witness, the matter

will not be reinvestigated, though not pleaded in bar nor proven at the trial.“

The plea should set out the pleadings, findings of fact, conclusions of law, and

judgment in the former action," and aver that the judgment had not been super

case by admissions in the pleadings cannot

be said to have been passed upon. Hodge

v. U. S. Steel Corp., 64 N. .1‘. Eq. 90. A judg

ment for plaintiff as to the validity of his

patent in an action for royalties—invalidity

being urged as a. ground to defeat recov

ery—is conclusive. Wilcox, etc., Mach. Co.

v. Sherhorne (C. C. A.) 123 Fed. 875.

Where the validity of the statute under

which bonds were issued was not involved

the judgment was not binding in an action

to declare the bonds invalid on account of

invalidity of statute. Debnam v. Chitty,

131 N. C. 657. A decree of foreclosure for

the full amount of a mortgage debt is not

conclusive on the right of a. corporate di

rector purchasing for the corporation with

his own funds to receive such amount from

the corporation as no question as to his

capacity was presented or determined.

Kroegher v. Calivada Colonization Co. (C.

C. A.) 119 Fed. 641. Judgments in actions

for settlement of executors’ accounts in

which certain provisions of the will were

construed but not whether a provision cre

ated an invalid accumulation are not res

judicata. of that question. Thorn v. De

Breteuii. 86 App. Div. (N. Y.) 405.

33- Patterson v. Mills. 138 Cal. 276, 71

Fee. 177; State v. O’Connor ['I‘ex.] 74 S. W.

899; Aetna L. Ins. Co. v. Hamilton County

COm'rs (C. C. A.) 117 Fed. 82. A judgment

is not res adjudicate. as to facts dependent

on the theory not advanced on the trial as

whether work and materials were extra

work or contract work in mechanics’ lien.

Wear v. Schmelzer. 92 Mo. App. 314. In

junction against carrying on warehouse not

Conclusive on right to sell property used for

warehouse purposes. State v. New Orleans

Warehouse Co.. 109 La. 64. Adjudication

that a seller was not responsible for its

conversion does not determine the liability

of another for the conversion. Lootscher v.

Dillon, 119 "Iowa. 202. A judgment for de

fenvinllts in an action to rescind a contract

of sale for fraud exculpating them from

the charge of fraud is conclusive of all

matters at issue and prevents a subsequent

action for damages for the alleged fraud.

Gutheil v. Goodrich. 160 Ind. 92. Order of

“is to pay debts does not pass on validity

or debt- paid from proceeds. Austin v.

Austin. 132 N. C. 262. Dissolution of in

junction does not determine that it was im

providcntly issued. Gray v. Bremer [Iowa]

97 N. W. 991.

34. A judgment in foreclosure is not res

judicata of the right of the piaintiif to

have a personal judgment against payee

where the complaint stated no cause of ac

tion against the payee. Huston v. Fatka,

30 Ind. App. 693.

85. The provisions of a decree as to mat

ters immaterial to the issues will not con

cylugg'lthe parties. Stokes v. Foote, 172 N.

86. Camp v. Jennings [Fla] 82 So. 934;

Hirshbach v. Ketchum, 84 App. Div. (N.

Y.) 258.

87. Lincoln v. First Nat. Bank [Neb.]

93 N. W. 693V

88. Taylor v. Sledge [Tenn.] 75 S. W.

1074. Where judgment by default is ren

dered in a case in which the damages are

not liquidated the defendant is concluded

as to the truth of all the material allega

tions except as to the amount of the dam

ages. Lenney v. Finley [Ga.] 45 S. E. 817.

39. Elmwood Cemetery Co. v. People. 204

111. 468.

_ 40. Willis v. McKinnon, 79 App. Div. (N.

Y.) 249; Turpen v. Turlock Irr. Dist. [Cal.]

74 Fee. 295; Interstate Nat. Bank v. Claxton

[Tex. Civ. App] 77 S. W. 44: E. J. Codd

Co. v. Parker [Md.] 55 Atl. 623; Carnahan

v. Brewster [Neb.] 96 N. W. 590; Bramlett

v. Louisville & N. R. Co.. 24 Ky. L. R. 976.

70 S. W. 410; Brutsche v. Bowers [Iowa]

97 N. W. 1075. Under the New York pro

cedure an objection of res judicata. in sum

mary dispossession proceedings can be

raised only by answer and not by mofi0n

to dismiss. Fritztuskie v. Wauroskl, 833

App. Div. (N. Y.) 150.

41. Where defense appears on face of

petition it may be raised by demurrer.

Fricke v. Wood [Tern Civ. App.] 71 S. W. 781;

Keen v. Brown [FlaJ 35 So. 401.

5 :2. Persons v. Persons [N. D.] 97 N. “h

5 .

43. Dixon v. Caster, 65 Kan. 739. 70 Pac.

871. A plea in equity setting up a former

judgment in bar must set forth so much

of the pleadings or proceedings in the for

mer suit as will show that the same point
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seded, reversed or appealed.“ Where the court has general jurisdiction, that fact

need not be pleaded.“

Where the matter is res judicata and the courts have prohibited the further

litigation of the matter, the later action raising the same issue may be dismissed

on motion as being impertinent, vexatious and contemptuous.“

Evidence is admissible to show the issues in the former suit," unless there

can be no dispute about the issues.‘8 The judgment may be proved,“ but not im

peached.“

FORMS OF ACTION.51

This topic includes holdings of general application as to the distinctions be

tween particular forms or kinds of actions; grounds for particular actions being

excluded to the title appropriate to each action. The common-law forms of per

sonal actions, now abolished in many states, will be found treated under appro

priate heads.“ But however sweeping the abolition, it goes only to the form of

the action, and the ancient distinctions between the kinds of actions are in many

respects important. Thus it is generally held that the essential distinction be

tween legal and equitable actions is not destroyed by the codes," and the determina

was there in issue as in the pending suit.

Keen v. Brown [Fla] 35 So. 401. Plea of

res judicata held sumclent where failing

to aver an assignment by authority yet

such fact was fairly inferable from other

facts pleaded. Abilene v. Cornell Univer

sity (C. C. A.) 118 Fed. 379. A plea is good

in an action for damages for fraud aver

ring a former Judgment for defendant in

an action to rescind for the same fraud

though it does not state that no fraud was

and might have been based on the special

finding. Gutheii v. Goodrich, 160 Ind. 92.

A general denial that the parties and issues

are the same does not put in issue a. plea

of res judicata setting forth with particu

larity pleadings. issues and judgment as it

leaves undenied all the allegations of fact

set forth. Small v. Reeves, 25 Ky. L. R.

729. 76 S. W. 395.

44. Hornick v. Holtrup, 25 Ky. L. R

1030, 76 S. W. 874. The plea. is not demur

rable for failure to show affirmatively that

the former judgment has not been appealed

from. Fenn v. Roach & Co. [Ten Civ. App.]

75 S. W. 361.

45. Highway Com’rs v. Big Four Drain

age Dist. [Ill.] 69 N. E. 576; Bailey v. Glea

son [Vt.l 56 Atl. 537.

46. Kirby v. Pease [Wash.] 74 Fee. 665.

47. Monroe v. Fourakers, 117 Ga. 901;

Cassidy v. Mudgett, 71 N. H. 491; Anhait v.

Lightstone, 39 Misc. (N. Y.) 822; O'Connor

v. Byrne, 86 App. Div. (N. Y.) 627. The

petition and answer in the former suit

are admissible to establish plea. Ban An

tonio & G. S. R. Co. v. San Antonio & G.

R. Co. [Tex. Civ. App.] 76 S. W. 782. Parol

evidence is admissible to show that a. dis

missal was not on merits. Burkholder v.

Hollicheck [Neb.] 95 N. W. 860. The fact

that a number of demands of a creditor

against a. corporation were merged in a

single judgment before proceedings were

commenced against a stockholder thereon

does not preclude the creditor from show

ing that liability of the corporation on one

of the demands was contingent only and the

date when it became fixed to meet defense

of limitations.

125 Fed. 878.

48. Where a judgment is rendered on

sustaining a demurrer for insufficient facts

evidence of Judges in a. subsequent action

that the decision was on the merits and not

on the form of the complaint is inadmis

Crissey v. Merrill [0. C. A.]

sible. Terre Rants 6: I. R. Co. v. State, 159

Ind. 438.

49. The existence of a. judgment may

not be proved by memoranda thereof con

tained in the judgment docket. Red Cloud

v. Farmers‘ & M. Banking Co. [Neb.] 92

N. W. 160. A mere abstract, not being a

copy of a. judgment does not prova the ex

istence of the judgment if controverted.

McGraw v. Roller. 53 W. Va. 75. A party

may waive the production of the entire

record. Clem v. Meserole [Fire] 32 So. 815.

50. On plea of res judicata. evidence is

inadmissible to impeach the record. Rube!

v. Title G. & T. 00., 199 Ill. 110. The re

cital of due service in the judgment by do

mestic courts raises the presumption of

valid service and every presumption must

be indulged in favor thereof. Ballard v.

Way [\VashJ 74 Pac. 1067.

51. A purely statutory right requires a

strictly statutory remedy. Recovery of land

entry money. Hoi'feld V. U. 8., 86 Ct. CL

230.

52. See Assumpsit; Covenant, Action of;

Trespass. etc.

58. State v. Evans. 176 M0. 810. Whether

a cause is to be judged an action at law

or a suit in equity must depend on the facts

of the case. Id. The mere fact that recov

ery of money only is demanded does not

necessarily make the action one at law.

Schulsinger v. Blau, 84 App. Div. (N. Y.)

390. In action on note where answer pleads

want of consideration the action is only one

at law. Boone v. Goodlett [Arie] 76 S. W.

1059. Replevin is not a chancery action

which can be invoked for the cancellation

of a contract. Penton v. Hansen [0k].] 73

Pac. 843. A motion for a. judgment for

money where a notice takes the place of

the writ and declaration in an action at
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tion of the right to a jury trial“ is but one illustration of its importance under the

codes. In like manner the distinction between civil and criminal actions,“ pro

oecdings in rem and in personam,“ and between actions ex contractu and ex de

licto," are of importance in respect to many matters of procedure. Thus causes of

actions on contract and in tort cannot be joined,“ and the measure of damages va

ries according to the form of the action." The character of the action as in per

law. Reed v. Gold [Va.] 46 S. E. 868.

Where the pleadings presented a suit in

equity in the lower court its character

would not be changed because the decree in

some respects took the form of a judgment

at law. State v. Evans, 176 Mo. 310. The

distinction between legal and equitable

forms of action being abolished by the

code a court may not dismiss a. suit for

damages for wrongful ejection of a tenant

on the ground that relief could only be

granted in equity. Browder v. Phinney, 80

“'ash. 74, 70 Pac. 264. In Wisconsin one

suing in equity in good faith may have

legal relief where the evidence entitles him

thereto but fails to establish facts entitling

him to equitable relief (Gates v. Paul [Wis]

94 N. W. 55), otherwise in federal courts

(Jones v. Mut. Fidelity Co.. 123 Fed. 506).

The codes of some of the states allow the

union in one action of all claims both legal

and equitable so far as they are consistent

with one another and affect the same par

ties. Tootle v. Kent [0kl.] 73 Pac. 310.

“'here the appellate court has decided an

action to be equitable and not legal, the

lower court must dismiss if plaintiff fails

to establish a cause in equity and may not

treat it as an action at law and render

Judgment accordingly. Porter v. Interna

tional Bridge Co.. 79 App. Div. (N. Y.) 358.

An action for a money Judgment by a

partial assignee in his OWn name is one at

law. Barto v. Seattle. etc., R. Co.. 28 Wash.

179. 68 Pac. 44!. And see Equity. ante, p.

1048.

54. Porter v. International Bridge Co.,

79 App. Div. (N. Y.) 358: Mnggs v. Morgan,

80 Wash. 604. 71 Pac. 188; Voss v. Smith,

84 N. Y. Supp. 471; New Harmony Lodge v.

Kan. City, etc., R. Co. [140. App.] 74 8.

W. 5.

55. Qno warranto to determine title to

office is in the nature of a civil action.

Fordyce v. State. 115 Wis. 608. Bastardy

proceedings under the Washington statute

are civil and not criminal '(State v. Tie

msn [Wash.] 73 Fee. 875) and proof by a

preponderance of the evidence is sufficient

(Prlel v. Adams [Neb.] 91 N. W. 536). An

action for penalty for an offense is not a

continuance of a prosecution under an in

dictment dismissed without an order for

rr-submission. Com. v. Elkins. 26 Ky. L R.

485. 78 B. W. 25. Where a money penalty

ls recoverable for violation of an ordinance

the proceeding therefor is civil but if pun

ishment by imprisonment is authorized the

proceeding is criminal. Unger v. Inhabi

tants of anwood Tp. [N. J. Law] 56 Atl.

42.

56. A proceeding for the destruction of

gambling devices under Mills Ann. St. §

1343 is in rem. Kite v. People [0010.] 74

Fee. 886.

II. The action is ex contractu against a

carrier (or damages to freight (Louisville

8; A. R. Co. v. Bennett. 25 Ky. L. R. 834, 76

S. W. 408); against a trustee for negligence

in the expenditure of funds (Wailrath v.

Bohnenkamp, 97 Mo. App. 242): against a

broker by his principal for breach of duty

(Morris v. Jamieson, 205 Ill. 87); against

an agent by one injured by his unwarranted

assumption of authority (Anderson v.

Adams [Or.] 74 Pac. 215); against a tele

graph company for failure to deliver (Man

ker v. Western Union Tel. Co.. 137 Ala.

292). A petition to recover money spent

by purchaser of machinery under a con

tract of warranty in installing it and in

making alterations and repairs alleged to

have been expended for the benefit of the

seller at his request and for his use states

an action on an implied assumpsit a'nd not

for damages for breach of warranty. Grif

fith v. \Villiams P. C. & P. C0. [Mo. App.]

77 S. W. 330. The action is ex delicto for

damages for deceit (Francisco v. Hatch

[VVis.] 93 N. W. 1118; Lambert v. Jones. 91

Mo. App. 288); for injuries to land caused

by flooding caused by failure to fill lands

according to agreement (Post v. Merritt, 85

App. Div. [N. Y.] 239); for damages for re

fusal to return securities on the perform

ance of services according to contract

(Scrivner v. Woodward. 139 Cal. 314. 73

Pac. 863). Liberality in the construction of

pleadings will not allow one in an action

based on fraud in the sale of an article

to recover on proof of breach of warranty

the tort not being waived. Postal v. Cohn,

83 App. Div. (N. Y.) 27. Where tried on

the theory of an action on contract the

case will be so regarded on appeal. Man

ker v. Western Union Tel. Co.. 137 Ala. 292.

Where the complaint for damages for

breach of warranty sounds in tort an

amendment setting up negligence of man

ufacturer may not be opposed as convert

ing an action of contract into one of tort.

Wood v. Anthony & Co.. 79 App. Div. (N.

Y.) 111. The nature of the action is deter

mined from the facts alleged rather than

the form of action adopted. Penoyer v.

People, 105 Ill. App. 481. Where pleadings

are ambiguous the intention of the plender

will be considered in determining the ques

tion. Southern Bell Tel. Co. v. Earle [0a.]

46 S. E. 319. For breach of a. contract to

build a sufficient retaining wall an adjoin

ing proprietor may be sued either for breach

of the contract or in tort for the damages.

Church of Holy Communion v. Paterson Ex

tension R. Co.. 88 N. J’. Law, 399. In Mis

souri one whose lands are trespassed upon

by cattle may waive the trespass and sue

on an implied promise to pay rent. Gilles

pie v. Hendren, 98 Mo. App. 622.

58. Voss v. Bender [Wash] 78 Pac. 09'!'

Also. see. many cases pertinent to rules of

jolnder of causes cited in title Pleading.

5!). Conversion. Moore v. Richardson, 8!

N. J. Law, 305; Anderson v. Besser [Mich]

91 N. W. 737.
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sonam or in rem is important in determining questions of jurisdiction and pro

cess,“ and the right to a jury trial.“1

The common-law distinction between real and personal actions is also im

portant in some states principally as determining the extent of relief to be grant

ed." The principal forms of real actions are treated under appropriate heads."

Where several forms of action are available, plaintiff is put to his election,“

but after an action is commenced, the

form thereof.°_‘

pleadings and proceedings may change the

FOBNICATION.

Elements of offense—Both parties must be shown to be unmarried.“

FRANCHISES."

‘1. Grant of Franchise and Regulation

(74).

§2. Powers and Duties under Franchise

(76).

§1.

§ 8. Duration and Extension (77)

§ 4. Transfer (77).

§ 5. Revocation and Forfeiture (78).

Grant of franchise and regulation of its exercise—The franchise must

be within the power of the corporation to execute," and within the power of the

public body to grant,” and strict compliance with law is necessary to a valid

80. See Jurisdiction; Process.

61. Kite v. People [0010.] 74 Pac. 886.

82. Where rents and profits are not sued

for no allowance can be made for taxes

paid by defendant. Milllken v. Houghton,

97 Me. 447.

Petitory actions under Louisiana prac

ticcl Defendant cannot urge rights be

tween plalntii‘f and a third person. Leath

em & S. Lbr. Co. v. Nalty, 109 La. 325.

Plaintiff must recover on the strength of

his own title (Wilson v. Ober. 109 La. 718;

Slattery v. Heilpcrin. 110 La. 86) and must

declare on all title held by him (Hargrave

v. Mouton. 109 La. 533). Plaintiff must show

some title in himself. Granger v. Saiiler,

110 La. 250. Where defendant disclaims,

the owner being brought in is the real de

fendant (Jewell v. De Blane, 110 La. 810)

and damages for timber removed by the

disclaiming defendant being the subject of

a personal action cannot be tried (Adams v.

Drews, 110 La. 456).

03. See Ejectment;

try and Detainer.

64. See Election of Remedies and Rights.

65. Where return in replevln shows a

failure to take because of resistance of de

fendant the action may proceed as one for

damages only. Fergus v. Gagnon [Neb.]

93 N. W. 146. A change from assumpsit to

debt nuilifles pleading not applicable to

debt. Cent. Lumber Co. v. Kelter, 102 Ill.

App. 333. Appearance and Joinder of issue

changes a divorce action from a proceeding

in rem to one in personam. Gibbs v. Gibbs

[Utah] 73 Pac. 641. Where, in ejectment de

fendant answers setting up an equitable

defense but not as a cross bill and does not

ask affirmative relief the case is not chan

ged to an equitable case. Hall v. Small

[Mo.] 77 S. W. 733. Where insurer paid

loss into court to abide decision as to rights

as between receiver of insured and assignee

and receiver claimed a fraudulent assign

ment the action thereupon became a suit in

equity. Voss v. Smith, 84 N. Y. Supp. 471.

Waste; Forcible En

Where the defendant files a. complaint in

equity in an action at law and the code

requires the suit thereafter to proceed as

in equity and stays the proceeding at law

the legal matters not being adjudicated

therein and the decree preventing no ob

stacle the action at law for damages may

be proceeded with [B. & C. Comp. (Or.) 5

391]. Finney v. Egan [Or.] 72 Fee. 136.

66. Neil v. State, 117 Ga. 14.

67. Definition: A franchise is a special

privilege conferred by governmental au

thority upon individuals and which does

not belong to citizens of the country gen

erally as a matter of common right. It is

also to be regarded as a generic term cov

ering all rights granted to a corporation

by legislative act or statute. Cedar Rapids

Water Co. v. Cedar Rapids. 118 Iowa, 234.

Corporate franchises in this country ema

nate from the government or sovereign

power, owe their existence to a grant. or

as at common law to prescription which

presupposes a grant and are vested in indi

viduals or a body politic. Cain v. City of

Wyoming. 104 Ill. App. 538. A city ordi

nance granting the privilege of construct

ing and operating a system of water works

is a. license and not a. franchise a munici

pal body having no power to grant a fran

chlse that power belonging to the legisla

ture. Id.

08. An ordinary railroad company may

not. under the laws of Wisconsin, accept a.

street railroad franchise. State v. Milwau

kee. B. & L. G. R. Co., 116 Wis. 142. An

ordinance granting an ordinary railroad an

elevated railroad franchise in streets many

of which contain surface roads and limiting

fares and requiring free transportation of

city officials is an attempt to confer on

such railway a street railway franchise.

Id.

69. The laws of Illinois do not authorize

county boards to grant franchises to indi

viduals to operate street railways over

county highways. Goddard v. Chicago a», 1m
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grant," but long acquiescence presumes a. compliance with conditions precedent ;"1

and curative acts" or ratification by the granting power" may obviate defects.

Exclusive franchises are not favored.“ Interstate roads are exempted from pro

visions requiring sale of franchises." In Kansas, 11 certified copy of the secretary

of state’s certificate of organization must be filed with the recorder of deeds of the

county in which the corporation is located." Acceptance is required," and where

accepted with conditions, the reasonableness of such conditions may not be ques

tioned by the acceptor."8 There may be an acceptance of a franchise with con

ditions by conduct without the formality of a written acceptance." Franchises are

contracts within the constitution,“0 and only such amendments are permissible as do

W. R. Co.. 202 Ill. 362. Municipalities are

generally given the power to grant fran

chises allowing use of streets and alleys by

traction, lighting and water companies. A

city owning the fee of its streets may au

thorize their use by electric light com

panies. McWethy v. Aurora Elec. L. 8: P.

00.. 202 Ill. 218.

70. A provision in a statute regulating

the grant of municipal franchises that they

shall be granted on the conditions in the

set provided and not otherwise is impera

tive and requires trict compliance. Act

Cal. March 11, 1901, will not allow the ac

ceptance of an oral bid, it being the duty

of the council to award the franchise to the

next highest bidder on default of the low

est bidder. Pac. Elec. Co. v. Los Angeles.

118 Fed. 746. Where an ordinance author

lzing the advertisement and sale of an ex

clusive telephone franchise and another or

dinance ratifying a sale to plaintiff under

the first ordinance passed at the meeting

at which they were introduced the fran

chise is void under an not applicable to

franchises that a certain number of days

shall elapse after the introduction of the

ordinance before granting the franchise.

Maramrm v. Ohio Valley Tel. Co. (Ky.) 76

S. W. 398. The consents of abutting prop

erty owners necessary to the passage of an

ordinance allowing construction of a street

railway must be sealed [P. L. N. J. 1896, p.

329 . Mercer County Traction Co. v. United

N. J. R. & C. Co., 64 N. .T. Eq. 588. There

may be no evasion of laws requiring sub

scription of certain amounts of stock per

mile. Code N. C. §§ 1932. 1933. requiring

subscription of $1,000 a. mile with five per

cent thereon paid in good faith is not com

plied with by subscription of 832.000 on a

Proposed road 80 miles in length. Kinston

l C. R. Co. v. Stroud. 132 N. C. 413.

71. Long acquiescence in occupancy of

streets for gas conduits may imply a com

pliance with conditions as to municipal con

lent thereto. People v. Cromwell, 89 App.

Div. (N. Y.) 291.

72. The Tennessee laws validate charters

detectiver acknowledged. Tenn. Cent. R.

Co. v. Campbell, 109 Tenn. 655.

7:1. The failure to give notice to s. mem

ber of a meeting to grant a. franchise may

be cured by subsequent ratification. Ter

ritory v. De “'olfe [OkL] 'H Puc. 98.

74- Under the laws of Illinois a munici

pal corporation cannot grant a street rail

road company "18 right to the exclusive

use of a street. Russell v. Chicago A: M.

mm pk Co" 205 Ill. 155. County commis

slope" in Florida have discretion as to

grant of different ferry franchises for the

same point. Green v. Ivey [Fla] 33 So.

711. Cities in Oklahoma may not grant ex

clusive gas and electric franchises. Terri

tory v. De Wolfe [0k1.] 74 Pac. 98.

75. Capdevielle v. New Orleans & S. F. R.

00., 110 La. 904. An interstate electric road

is trunk railway within a constitutional pro

vision exempting trunk railways from cor

porate franchises to be granted to the high

est and best bidder. Dlebold v. Ky. Trac

tion Co. (Ky.) 77 S. W. 674.

70. Ryland v. Hollinger (C. C. A.) 117

Fed. 216.

77. The acceptance of an ordinance au

thorizing the construction of a. telephone

line and fixing rights as to transferees con

stitutes a contract between the grantee and

the city. Mahan v. Mich. Tel. Co. [Mich.]

93 N. W. 629. A corporation incorporating

under general laws accepts the provisions

of the act as part of the charter. Chicago

Union Traction Co. v. Chicago, 199 Ill. 484,

69 L. R. A. 631.

78. Postal Tel. Cable Co. 1. Newport

(Ky.) 76 S. W. 169.

79. Postal Tel. Cable Co. v. Newport

(Ky.) 78 S. W. 159. A prima. facie case of

assumption of power by user is shown by

a certified copy of the act incorporating

the company and acts amendatory thereof.

a. resolution to change the corporate name.

thn order of court allowing the change. acts

of the company in the execution of a power

of attorney under its name before change

and after and the loan of money and tak

ing of notes therefor. U. S. Mortg. Co. v.

McClure. 42 Or. 190, 70 Pac. 543.

80. There is an impairment of a contract

by an ordinance for the erection of elec

tric or water works in competition with a

company operating under a. prior ordinance

granting a. franchise for a. term of years

(Southwest Mo. Light Co. v. Joplin, 113

Fed. 817; Potter County Water Co. v. Bor

ough of Austin, 206 Pa. 297); if the fran

chise be accepted and used (Capital City L.

& F. Co. v. Tallahassee, 168 U. S. 401. 46

Law. Ed. 1219; Underground R. v. New

York, 116 Fed. 952). An uncxercised op

tion to buy such works is not impaired by

constructing new works. Newburypnrt

Water Co. v. Newburyport, 118 Fed. 677.

Where a telephone company uses a street

under permission of the city under s. grant

and has established a plant. it may not he

required thereafter to pay for the use of

the street as an additional condition. Sun

set Tel. Co. v. liicdford, 115 Fed. 202. An

electric franchise accepted by a corporation

on which large sum of money had been ex
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not impair the obligation thereof."1 Regulations in the exercise of the police power

are valid.“ Thus railroads may be required to construct" and maintain grade

crossings,“ to clean between its tracks“ or to pave them," and the rates that may

be exacted under a charter may be regulated."

§ 2. Powers and duties under franchise.—-Under the laws of Pennsylvania,

{1 company is invested with an exclusive privilege in the street though the act

does not allow construction to commence for 30 days.” A corporation may not

engage in a business not authorized by its charter." A grant to a street railroad

company to maintain a railroad on a certain street has no relation to its corporate

franchise and may be abandoned on consent of property owners and the city without

the consent of the state."0 A franchise allowing use of streets for gas mains ap

plies to streets laid out thereafter.” A franchise allowing the construction of an

interurban railroad between certain termini does not allow the construction of a

pended in making improvements amounts to

a contract which cannot be changed with

out the consent of the company and will

prevent a. demand for compensation for use

of ground occupied by poles. Hot Springs

Elec. Light Co. v. Hot Springs, 70 Ark. 300.

81. An amendment to a charter relieving

a railroad company from the necessity of

constructing a portion of a road and creat

ing a corporation to construct such portion

with powers and duties of the original cor

poration does not annul the original cor

poration. Terre Haute & I. R. Co. v. State.

159 Ind. 438. A city council may allow the

removal of pipes from places where public

necessity no longer requires them without

impairing the original contract between the

city and the company. Asher v. Hutchin~

son W.. L & P. Co.. 66 Kan. 496. 71 Pac.

813. Where a street railroad company, in

corporated under general statutes, has not

obtained the consent of the city authorities.

it may not object that there is an impair

ment of obligation of contract by the con

struction by the city of a railroad on streets

selected for its lines. Underground R. v.

New York. 116 Fed. 952.

82. A street railway grant to use streets

may not be arbitrarily impaired or rejected.

though it is subject to conditions imposed

by statute and to the preper exercise of the

police power of the municipality. Town of

Mason v. Ohio River R. Co.. 51 W. Va. 183;

Springfield v. Springfield St. R. Co., 182

Mass. 41; Worcester v. Worcester Consol.

St. R. Co.. 182 Mass. 49. The fact that the

Idaho statutes term water companies “pri‘

vate corporations" does not exempt them

from public control. Boise City. etc., Water

Co. v. Boise City (C. C. A.) 123 Fed. 232.

A street car franchise is not rendered in

valid by a reservation allowing change of

location of tracks and poles on application

of the company. Shepard v. East Orange

(N. J. Law) 53 At]. 1047. The legislature

may revoke permission for the use of streets

for electric wire conduits. the right being

reserved by ordinance. Boston Elec. Light

Co. v. Boston Terminal Co. [Mass] 69 N. E.

346. A resolution allowing the construc

tion of a surface road on condition that

portion of street occupied and a certain

distance on either side be kept in repair

with a. certain kind of stone does not pre

vent a later resolution changing the ma

terial for repairs. Binninger v. New York

[N. Y.] 69 N. E. 390.

88. Code 1892, i 3555. II]. Cent. R. Co.

v. Copiah County [Miss] 83 So. 502. Pub.

Laws 1898. p. 110. Palmyra Tp. v. Pa. R.

Co.. 63 N. J. Eq. 799. An act allowing the

making of contracts with railroads for the

relief of city from obstruction of railroad

crossings and grade under a plan adopted

or to be adopted by commissioners to be

appointed, giving commissioners power to

adopt a general plan and change the same

as to any detail. but denying them a right

to adopt a general plan extending beyond

the one heretofore adopted. or from extend

ing the general plan adopted by them, does

not amount to an impairment of the obli

gation of the contract. Lehigh Valley R.

Co. v. Adam, 70 App. Div. (N. Y.) 427.

84. Vt. St. fl 3844-3846. Town of Claren

don v. Rutland R. Co. [Vt.] 52 Atl. 1057.

85. Chicago v. Chicago Union Traction

Co.. 199 Ill. 259, 59 L R. A. 666.

86. Asphalt instead of stone as prescrib

ed by charter. Blnninger v. New York. 80

App. Div. (N. Y.) 438. A surface road is

relieved from a franchise requirement as to

paving repairs by a municipal contract bind

ing paving contractors to keep the same in

repair. the company paying its proportion

of the original cost. Blnninger v. New

York [N. Y.] 69 N. E. 890.

87. Kentucky municipalities have power

to fix rates to be charged consumers of wa

ter [Ky. St. 1899, Q 3290]. Owensboro v.

Owensboro Waterworks Co.. 24 Sup. Ct. 82.

48 Law. Ed. —-. In Nebraska it is no ob

jection to a. gas franchise that the ordinance

granting it does not reserve the power in

the municipality to regulate rates. Ray v.

Colby [Neb.] 97 N. W. 591. A city may on

behalf of its inhabitants sue a gas company

for violation of its contract with a city as

to maximum prices to be charged cOnsumers.

Muncie Natural Gas Co. v. Muncie [Ind.] 66

N. E. 436. Injunction may be invoked

against a gas company violating its char

ter as to the prices charged consumers. Id.

88. Com. v. Uwchlan St. R. Co.. 208 Pa.

608.

89. Manufacture and sale of electrical

supplies foreign to the business of vending

electricity. Burke v. Mead. 159 Ind. 252.

90. Thompson v. Schenectady R. Co.. 124

Fed. 274.

91. People v. Cromwell. 89 App. Div. (N.

Y.) 291.
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branch road in one of the towns passed through." Under the laws of Kentucky,

the right of a turnpike company to collect tolls depends on whether the road is

kept in good condition.”

§ 3. Duration and extension of term.°‘—Grants for unreasonably long pe

riods are opposed to public policy." An extension of a charter is not equivalent to

the granting of a new charter." An ordinance extending the time when a city

might exercise an option to acquire a. waterworks system violates a provision against

extending public franchises without the approval of municipal electors." An act

legalizing an extension of a particular municipal franchise beyond the statutory

time is invalid as a local or special law.” Under laws limiting the life of fran

chises, an ordinance giving a corporation powers after the expiration of such term

is void as to such extension only.”

§ 4. Transfer of franchise—Franchises may be sold,‘ or leased2 so as to

pass rightsa and liabilities‘ of the original holder.
Sale or lease to rival companies

is allowed.“ Entire franchises may not be severed and portions thereof assigned.“

A franchise based on a compact between different states to be revocable only by

the action of both states can be transferred only by consent of both states.1

03. Attorney General v. Derry & P. Elec.

R. Co., 71 N. H. 613.

08- Columbia & C. C. Turnpike Co. v.

Vivion [Mo. App.) 77 S. W. 89.

N- A telephone franchise granted by a.

Kansas town fixing no term will exist for

20 years and during such term may not be

repealed by the grantor. Old Colony Trust

Co. v. Wichita, 123 Fed. 762.

as. Cedar Rapids “’ater Co. v. Cedar

Rapids. 118 Iowa, 234. A grant to a rail

road company to use certain tracks is not

objectionable as a perpetual grant where

the ordinance allows other roads to use the

tracks without discrimination. Capdevielle

v. New Orleans 8: S. F. R. Co., 110 La. 904.

00. State v. Bangor [Me] 66 Atl. 689.

. Poppleton v. Moores [Neb.] 93 N. W.

l

as Cedar Rapids Water Co. Cedar

Rapids. 117 Iowa, 250.

90. Cedar Rapids Water Co. v. Cedar

Rapids, 117 Iowa, 250. There is no implied

waiver of rights of a city against a water

company after the expiration of a franchise

by the passage of an ordinance fixing water

rates and accepting water service. Id. The

failure of the state at the expiration of a

franchise to institute quo warranto does

not justify a water company in exercising

Powers nor prevent a. collateral attack de

nying existence where such company seeks

to enjoin the enforcement of ordinances flx

ing rates. Id.

1. Purchasers of a franchise taking pos

session of the property and using same

are estopped to deny the authority of ofli

rcrs making the sale. Badger Tel. Co. v.

Wolf River Tel. C0. [Wis.] 97 N. W. 907.

An ordinance granting a franchise to a

telephone company and its successors and

assigns is assignable though the words suc

cessors and nssigns do not appear in the

title. Old Colony Trust Co. v. W'ichita, 123

Fed. 762. Where a town‘exercises an op

lifln to purchase a waterworks plant the

franchise passes to the town and the own

ers thereafter can do no net to forfeit same.

Bristol v. Bristol 8: W. Waterworks [R. 1.]

ll Ati. 710.

I. The laws of Georgia allow a. leasing of

V.

franchises of connecting lines. Ga. R. d: B.

Co. v. Maddox, 116 Ga. 64. A traction COLI

pany leasing the franchises of various rail

way companies exercises the franchise of a

street railway. Philadelphia v. Philadelphia

Traction Co. [Pa] 65 Atl. 762. A lessee of

a franchise terminable by either party on

notice cannot maintain a suit to determine

his lessor's rights under a. contract between

it and another party without making the

lessor a. party. Western Union Tel. Co. v.

Pa. R. Co., 120 Fed. 862.

8. A traction company leasing the road

of street railroad company succeeds to the

lessor's right to use of the streets. Consho

hocken Borough v. Conshohocken R. Co.,

206 Pa. 75.

4. A motor company acquiring the fran—

chise of an electric road operating along the

same street and changing its power to elec

tricity is regulated by the provisions of

the electric railroad franchise. Snoui'fer v.

Cedar Rapids & M. C. R. Co., 118 Iowa, 287.

A street railroad company acquiring an

other company is bound by the charter of

the company which it purchases as to street

repairs and not by its original charter, the

powers of which it had not exercised. Kent

v. Common Council, 40 Misc. (N. Y.) 1.

6. The laws of Wisconsin allow the pur

chase of a telephone franchise by a rival

company [Rev. 8t. 1898, §§ 1776, 1775a].

Badger Tel. Co. v. Wolf River Tel. Co.

[Wis.] 97 N. W. 907. Water companies may

sell or assign their franchises to similar

corporations under the laws of Pennsylva

nia. Hey v. Springfield Water Co. [Pa.] 56

Atl. 265. A statute allowing the consolida

tion of gas companies in the same city

having general application does not violate

the constitutional inhibition against passage

of local laws granting special privileges

or franchise. People v. People's G. d: C.

Co., 205 Ill. 482.

6. A franchise for the operation of an

electric railroad is entire and a. right to

operate an electric light plant cannot be

detached therefrom and assigned. Carthage

v. Carthage Light Co., 97 Mo. App. 20.

7. Pinnix v. Lake Drummond C. k W. Co.

192 N. C. 124.
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§ 5. Revocation and forfeiture—A franchise may be forfeited for a sub

stantial8 failure to comply with the conditions on which it was granted,‘I as failure

of water company to furnish pure water.10 When not amounting to a contract,“

a franchise may be annulled by the granting power." It may be taken under con

demnation proceedings,18 declared invalid for unreasonableness,“ or forfeited for

insolvency of the corporation,“ or sale of its franchises to a foreign corporation.“

Failure to comply with conditions will not affect a forfeiture ipso facto,"

and a cause for forfeiture cannot be taken advantage of or enforced in a collateral

proceeding," but this rule will not prevent a defense by a city that the franchise

of water company had expired where the company sought to restrain the enforce

ment of an ordinance fixing rates to be charged."

8. A law making failure to equip a cer

tain amount of right of way each year

after incorporation until the whole line is

completed work a. forfeiture of corporate

existence and a cessation of powers as to

uncompleted line will not apply to failure

to occupy a. short portion necessary to con

nection with another line in a city—the line

having been built into the city in due time.

Dennison & S. R. Co. v. St. Louis S. W. R.

(70. [Tex.] 72 S. W. 161. A failure to com

ply with requirements after organization

for a. brief time will not affect the corpo

rate status. Ryland v. Hollinger (C. C. A.)

117 Fed. 216.

9. Failure of street railway company to

obtain consent of authorities or property

owners for its construction. Underground

R. v. New York, 116 Fed. 952. Under the

laws of Maryland making a failure to pay

a bonus tax for two years work a forfeiture

and denying right to exercise charter pow

ers while in default, the charter of the de

faulting company is suspended during the

two years to be revived on payment during

that time [Poe's Supp. Code. Pub. Gen. Laws,

art. 81. 165 88f, 88i]. Cleaveland v. Mullin.

98 Md. 698.

10. St. Cloud v. Water. L. k P. Co.. 88

Minn. 329. Opinion of state board of health

not condition precedent to suit. Id. No

waiver by fact that impure water had been

furnished for long time. Id.

11. See ante. § 1.

12. The franchises granted water com

panies in Maine are subject to legislative

repeal. Kennebec Water Dist. v. Waterville,

97 Me. 185. A municipal grant to lay water

pipes in city streets and fixing no term for

the privilege confers merely a revocable

license and the subsequent passage of an

ordinance conferring the same rights on

another company in accordance with the

laws operates as such revocation. Boise City,

etc.. Water Co. v. Boise City (C. C. A.) 123

Fed. 232. A franchise granted by a township

and accepted by an electric railway cannot

be annulled by a. borough afterwards formed

from a. part of the township. Jersey City,

01.0.. R. Co. v. Garfield. 68 N. J. Law. 587.

18. In condemnation of a water plant un

der eminent domain proceedings compensa

tion must be allowed for franchises taken.

Kennebec Water Dist. v. Waterville, 97 Me.

185.

14. A village ordinance granting a. light

ing franchise for 30 years will be held in

valid for unreasonableness where the char

ges are grossly excessive and the population

of the village is sufficient to make the vil

lage a city to which a state law applies lim

iting the power to contract to 10 years. he

Feher v. Northwestern Heat, L. & P. Co.

[\\'is.] 97 N. W. 203. The fact that an ordi

nance granting a franchise has been ap

proved by a majority of the electors of a. mu

nicipality will not prevent an inquiry as to

its reasonableness. Id.

15. Zeltner v. Zeltner Brew. Co.. 174 N.

Y. 247. Mere insolvency does not ipso facto

dissolve a corporation. Ready v. Smith. 170

Mo. 163. In a. bill for dissolution the in

solvency of the corporation. non user of

franchise, and the interest of plaintiffs

must he pleaded explicitly. Polk v. Mut.

R. F. Life Ass'n, 119 Fed. 491; Nicolai v.

Md. A. & M. Ass'n, 98 Md. 323. See title

Corporations for treatment of dissolution of

corporations.

16. A transfer of all the property and

franchises of a corporation to a foreign cor

poration except the franchise of being a do

mestic corporation dissolves the domestic

corporation. Coler v. Tacoma R. & P. Co.

[N. J. Err. & App.] 54 Atl. 413.

11. Failure of an agricultural society to

hold fairs for a given time will not ipso

facto work a. forfeiture though the laws re

quire conveyance to the state after such

default. Nicolai v. Md. A. 8: M. Ass'n. 96

Md. 323.

18. Nicolai v. Md. A. & M. Ass'n, 96 Md.

323; San Diego Gas Co. v. Frame, 137 Cal.

441. 70 Pac. 295; Marion Bond Co. v. Mexi

can C. & R. Co.. 160 Ind. 558: Bronson v.

Albion Tel. Co. [Neb.] 93 N. W. 201. 60 L

R. A. 426. The validity of a franchise

granted by a. municipality cannot be col

laterally attacked by a. private party in a

suit in equity because of irregularity in the

exercise of the power by the municipality

nor because of alleged failure of grantee to

perform, nonperformance to Work a. for

feiture as these matters are to be deter

mined by the granting. Cal. Reduction Co.

v. Sanitary Reduction \Vorks (C. C. A.) 126

Fed. 29. The right of a. corporation to con

tinued existence can be questioned only by

the state in a direct proceeding. Ryland v.

Hollinger (C. C. A.) 117 Fed. 216. A pur

chaser of goods from a corporation whose

only failure was that its capital stock had

not been fully paid in at the time though it

was paid later may not question the legal

existence of the corporation in an action

for the price of the goods. Wells Co. v.

Avon Mills, 118 Fed. 190. One suing a. cor

poration as such may not deny its corporate

existence and is bound by its terms as to
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Quo warranto is the remedy for usurpation or illegal user of a franchise ;’°

mandamus, to compel discharge of corporate duties.21

gs.

federal franchises are exempt."

Taxation—Franchises granted by the state are subject to taxation ;“

FBATEBNAL AND MUTUAL BENEFIT ASSOCIATIONS.“

Pam- I. ORGANIZATION, Powsas, Rseunvnos,

AND INTERNAL Drscrrmma.

5 1. Nature, Organization Inc! Powers

(70).

§ 2. Foreign Associations (81).

§ 8. Oflicers, Physicians, etc. (81).'

i 4. Discipline of Members (82).

Pm II. Bssmrs on Insmncs.

§ 5. Membership Securing BenefitsFA.

Requisites (83). B. Nature and Construction

of Contract (83). C. Charter and By-Laws

as Part of Contract (83). D. Representa

tions of Organizers, etc. (86).

i 6. Application (86).

§ 7. Dues and Assessments (88).

§ 8. Forfeitnrcs and SuspensionsPChange

in Member's Habits (88); Failure to Give

Notice (89): Nonpayment of Assessments

(89); Notice and Proceedings to Forfeit (90);

o

Rights on Illegal Forfeiture (90): Waiver 0f

Forfeiture (91); Reinstatement (92).

§ 0. The BeneficiaryPWho May Be (92);

Status and Rights of Beneficiary and Person

Advancing Dues (93); Designation and Fall

ure or Death (93); Change of Beneficiaries

(94); New Certificates (95); Testamentary

Appointment (95); Assignments and Exemp

tions (95).

§ 19. Contingencies on which Benefits Ac

cruc: Amount (96).

§ 1!. Proofs of Death or of Right to Ben

efits (08).

§ 12. Payment of Benefits (90).

§ 13. Procedure to Enforce Right to Bene

flts.—Form of Action and Alternative Reme

dies (100); Exhaustion of Remedies within

Order (100); Time to Sue and Who May Sue

(101); Pleading (101); Burden of Proof and

Evidence (102).

Part. I. Organization, powers, regulation, and internal discipline of socie

ties. g1.
Nature, organization and powers." Protection of ritual and individ

uality—A beneficiary society by permission to another society to use its ritual in

a diiferent field, and make large expenditures in reliance thereon, may estop itself

from complaining against the use of its ritual in its own field."

Status of local lodges and relation with supreme b0dy.—Incorporation of the

its principal office. Etowah Mill Co. v. Cron

shaw, llS Ga. 406.

19. Cedar Rapids Water Co. v.

Rapids. 117 Iowa, 250.

20. State v. Toledo R. & L 00., 23 Ohio

C. Ct. R. 603. A street railway franchise is

a franchise within the laws allowing one

warranto. State v. Milwaukee, B. 8; L. G.

R. Co., 116 Wis. 142. A private corporation

is a person within laws allowing action by

attorney general in the name of the state

for illegal holding or exercise of a. fran

chise. Id. An equitable action will lie to

annul a. water franchise, the right of the

city to forfeit not being limited to forfeiture

provided by the ordinance or to an action

of quo warranto by the state. St. Cloud v.

Water. L. & P. Co., 88 Minn. 829. A city

may maintain an action to test the legality

of the occupancy of streets by parties claim

ing under a. franchise. Ray v. Colby [Neb.]

97 N. W. 591.

21. Johnson v. Atlantic City (3. & W. Co.

(N. J. Eq.) 55 Atl. 650; State v. Bangor [Me]

66 AH. 589.

:2. Paterson & P. G. & E. Co. v. State

Board of Assessors (N. J. Law) 64 At]. 246;

People v. Knight, 174 N. Y. 475: Southwest

ern Tel. Co. v. San Antonio [Tex. Civ. App.]

73 S. W. 859; London 8: S. F. Bank v. Block,

117 Fed, 900; Spring Valley Waterworks v.

San Francisco, 124 Fed. 574. An ordinance

imposing a. certain gross earnings tax for

s specified number of years is not rendered

"wand by a provision that the amount of

such tax thereafter was to be determined

Cedar

by arbitration. Shepard v. East Orange [N.

J. Law] 53 Atl. 1047. A franchise both at

common law and by New York statute is

real estate, classified as an incorporeai

hereditament. Thompson v. Schenectady R.

Co., 124 Fed. 274.

Notes on taxabiiity of franchises will be

found in 57 L. R. A. 33, 58 L. R. A. 540.

On exemption of franchises 35 Am. St. Rep.

405. See generally the title Taxation.

23. Sufficiency of complaint for recov

ery of taxes. Western Union Tel. Co. v.

San Joaquin Co. [Cal.] 74 Fee. 856.

M. Taxation of mutual benefit associa

tions, see Taxation. See Trade Unions.

25. Definitions and distinctions: An as

sociation establishing a fixed table of rates

similar to that of an old line insurance

company, will not be regarded as' to be

classed with such companies where the

monthly payments fixed are not made un

der the understanding that they are pre

miums, but to pay a benefit to the benefi

ciaries on death of members, and its certi

ficates are not issued with a view to profit.

Such an association is not by Rev. St. 1899,

i 1408, deprived of the defense of suicide.

Morton v. Royal Tribe of Joseph, 93 Mo. App.

78. A voluntary relief association estab

lished for a corporation's employes does not

engage the corporation in an insurance

business. State v. Pittsburgh, etc.. R. Co., 68

Ohio St. 9.

28. Great Hive of Ladies of Maccabees

v. Supreme Hive of Ladies of Maccabees

[Mien] 97 N. W. 779.
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supreme lodge will not prevent a local lodge from being regarded as an unincor

porated association, if it has the sole management and control of its benefit fund."

Where both the national and state governing bodies of a fraternal society

are supported by taxes on the members, but neither have any power to enforce

the tax, though the state body collects both its own and the national taxes, the

national body cannot hold collections as a trust fund for its benefit without estab

lishing that the moneys were collected expressly on a tax levied for its benefit ;"

but on establishment of such fact, the state oilicers cannot evade the liability on

the ground that they have paid it out for other purposes of the order.” On

withdrawal of a majority of the members of a local lodge from the grand lodge,

the minority must act in good faith as a subordinate lodge in order to be entitled

to the personal property.“ After a local lodge has by resolution declared that

it is no longer a member of the grand lodge, at a time when there is no dissent

to such action, the grand lodge can no longer prescribe rules and regulations for

it, so that those dissenting on a vote as to an adoption of such rules and regula

tions may claim to be the official subordinate lodge and entitled to its property."l

Ultra air-es cannot be asserted against a certificate on the strength of which

member has in good faith paid dues.”

Consolidation of fraternal beneficiary associations must be based on statutory

authorization."

Stwpension of business—Suspension of business under the by-laws defeats a

recovery by the beneficiaries.“ The association may sell its property to pay debts,

though an article of its regulations prohibits dissolution of the society and dis

posal of its funds so long as a certain number of members adhere to it ;“ but a

sale to a syndicate representing a majority of the members is fraudulent as to

a dissenting minority.“

By-laws.——Though directors are not authorized to make 'by-laws, they may

be allowed to determine when they shall go into effect." A formal adoption is

not necessary if by-laws are in fact accepted and put in operation.“

Where the by-laws provide the manner in which amendments may be made,

an amendment to such provisions must be in compliance with its requirements.“

In the absence of by-laws, an amendment need not be published in order to give

it effect, the members being charged with notice of its adoption.“ Statutory pro

than

27. Code Civ. Proc. § 1919. Boyd v. Ger- is ultra vires and void. And an estoppel to

nant. 82 App. Div. (N. Y.) 466.

28. 29. Evidence held insufficient to es

tablish such tact. Nat. Council of J. O. U.

A. M. v. State Council. 64 N. J. Eq. 470.

30. Instruction embodying such condition

held proper where some 260 members with

drew and carried out the purposes 0! the

organization as to payment of benefits.

meetings. etc., and the claimants, 8 in num

ber, while insisting that they adhered to

the grand lodge, did practically nothing that

was required by the rules and provisions

of the society. Union Benev. Soc. v. Mar

tin, 25 Ky. L. R. 1039. 76 S. W. 1098.

31. Union Benev. Soc. v. Martin, 25 Ky.

L. R. 1039, 76 S. W. 1098.

32. On the ground that an amendment

under which it was issued was not made

in the manner prescribed by the constitu

tion. Wuerfler v. Wis. Order of Druids, 116

Wis. 19.

83. In Kansas no such authority exists.

Bankers’ Union v. Crawford [Kan.] 73 Pac.

79. Otherwise an agreement by one such

association to pay accrued death losses of

another. in consideration at a transfer of

the membership and oflicers of such other.

plead the ultra vires character of such act

does not arise against the association by

the fact that large numbers of the absorbed

association were induced to become mem

bers of the first, or that by the resignation

of the officers of the absorbed association

it went into the hands of ofl‘icers named by

those managing the former. Id.

34. Where the association depends on as

sessments under the by-laws to provide for

death losses. Bost v. Supreme Council

Royal Arcanum, 87 Minn. 417.

85,36. Blais v. Brazeau [R I.] 56 Atl. 186.

87. By-laws passed by the association to

become effective when board of directors

deem it expedient, held valid. Evans v.

Southern Tier M. R. Ass'n, 76 App. Div. (N.

Y.] 151.

88. Evans v. Southern Tier M. R. Ass'n,

76 App. Div. (N. Y.) 151.

89. Subsequent amendments under the

amended provision not complying with the

original provision will not affect rights 01'

members or beneficiaries under contracts

already entered into. Double v. Grand

Lodge, A. 0. U. W., 172 N. Y. 665.
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visions requiring copies of amendments or alterations in the constitution or by

laws of beneficial societies to be filed with the state officer have been held not to

impair the obligation of contracts, which reserve a power to alter or amend the

by-laws.“

§ 2. Foreign associations. Authorization to do business. Regulations—On

compliance with local statutes it may become mandatory on the superintendent

of insurance to issue to a foreign insurance company a certificate authorizing it to

do business within the state.‘2 A provision that insurance companies must specify

the exact sum of money which they intend to pay is applicable to both foreign

and local insurance companies.“ Statutory provisions requiring copies of amend

ments or alterations in the constitution or by-laws of beneficial societies to be filed

with the state ofiicer apply also to foreign benefit associations.“

Privileges—Foreign societies may be exempt from taxation,“ or general in—

surance laws,“ but they must have complied with conditions precedent to doing

business." '

Process may under some statutes be served on any one of the associates where

no otlicer is within the state." One collecting premiums from a local branch and

transmitting them to the central organization is not a managing agent for the

service of the process.“ Unauthorized service is not aided by the fact that there

is a representative on whom service could properly have been made.“

Insolvency.—On insolvency of a foreign association, domestic beneficiaries are

entitled to priority in payment out of funds within the state collected by an an

cillary receiver before such funds are transferred to a domiciliary receiver.“ Re

lief funds on deposit in a domestic bank, passing into the hands of a domiciliary

receiver, remain in trust for the payment of claims for disabled and deceased

members." Resident creditors' cannot acquire a preference by attachment of a

domestic bank deposit,“ but if there is a domestic receiver, domestic creditors may

be protected by ordering the deposit paid over to him to be applied to the expense

of his receivership and then turned over to the foreign receiver on his bond to dis

tribute it in accordance with the local law.“

§ 3. Officers, physicians, etc.“—A society may regard its constitutional pro

40. Eversberg v. Supreme TentI K. M. W.

[Tun Civ. App.] 77 S. W. 246.

41. Comp. St. 1901, c. 43. i 112. Knights

of Maccabees v. Nitsch [Neb.] 95 N. W. 626.

42- He is not authorized under Act April

27. 1896. (92 Ohio Laws. p. 364); Rev. St. §

3631-13 to enter into any inquiry in regard

to d foreign fraternal beneficiary associa

tion applying to do business within the

state. except in case the laws of such state.

province or territory do not provide for any

formal authorization to do business on the

part of any association. State v. Vorys

[Ohio] 68 N. E. 580.

43. Rev. St. 1899, Q 7903. Goodson v. Nat.

Masonic Acé. Ass‘n. 91 Mo. App. 339.

44- Comp. St. 1901, c. 43, Q 112. Knights

of Maccabees v. Nitsch [Neb.] 95 N. W. 626.

45. The Ancient Order of United Work

men in a secret benevolent fraternal socie

ty exempt from payment of an earnings tax

under Laws 1890. p. 139. c. 151, I 63 provid

ing such a tax is a condition precedent to

doing business within the state. Ancient

i'r'ier of U. W. v. Shober [8. D.] 94 N. W.

105.

46. Rev. St. 1899. N 1408. 1410. Sh‘otllft

v. Modern Woodmen [Mo. App.] 73 S. W.

III; Hudnali v. Modern Woodmen [Mo. App.]

11 8. W. 84; McDermott v. Modern Wood

men, 97 M0. App. 638. though see contra,

Curr. Law. Vol. 2—6

as to a defense of suicide. Baltzell v. Mod

ern “'oodmen, 98 Mo. App. 158.

47. Statutes making suicide no defense

unless contemplated at the time of the ap

plication, are applicable to insurance com

panies doing business within the state with

out compliance with its laws [Rem St. 1899,

5 7896]. Brassfield v. Knights of the Mac

cabees. 92 Mo. App. 102.

48. Gen. St. 1894. 5 5177, makes such pro

vision with regard to persons associated

in any business under a. common name. Tay

lor v. Order of Ry. Conductors [Minn.] 94

N. W. 684.

49, 50. Moore v. Monumental Mut. L Ins.

Co.. 77 App. Div. (N. Y.) 209.

51. The certificates having matured by

death of the members. Frowert v. Blank.

205 Pa. 299. .

52. Nat. Park Bank v. Clark. 88 Misc.

(N. Y.) 558.

58. Must be distributed pro rate among

the disabled members and beneficiaries

wherever resident. whose claims have been

allowed at the time of the appointment of

a receiver for the Order. Nat. Park Bank

v. Clark. 38 Misc. (N. Y.) 658.

54. Nat. Pork Bank v. Clark. 38 Misc.

(N. Y.) 558.

55. Phyliehnn A published notice of

resumption of practice is admissible to
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visions as to elections as not to be strictly followed,“6 and may becorne estopped

to dispute the regularity of the election of an officer by directing his discharge and

electing a successor for the remainder of the term."

The treasurer of a lodge and the lodge will not be enjoined against payment

of a bill, unless plaintiff avers that he has exhausted the remedies provided by the

constitution and by-laws."

Misappropriation of funds.°°—The recording and financial secretary of a lodge

cannot be convicted of embezzlement of its funds, if it is the duty of the permanent

secretary to receive its money, since the fiduciary relation does not appear.“0

§ 4. Discipline of members—Provisions limiting membership of an order to

a certain religious denomination and expelling a member who no longer keeps

such religious connection do not impose a religious test.‘u

By-laws providing that a fine will be imposed on members failing to comply

therewith are not self-executing."

Members of mutual benefit associations cannot be expelled arbitrarily or with

out cause,“3 since rights of membership may be property rights,“ though the in

ternal policy of beneficial societies is not subject to judicial control.“ Proceed

ings in accord with by-laws are due process of law.“

Members are entitled to notice and specification of charges against them,fl

but if the member has actual notice of the particular charge, it need not be for

mally stated.“

Charges may be heard and a member expelled on Sunday." If he default,

he may be expelled on evidence tending to establish his guilt." A plea to the

jurisdiction of a society tribunal waives objections not stated.“

A provision for an appeal to a superior body of an order by a member aggrieved

by a decision will not deprive a court of jurisdiction of an action to reinstate

a member expelled without notice or hearing."

show that a physician elected by a society

was physically competent to discharge his

duties. McDermott v. St. Wilhelmina Benev.

Aid Soc. [R. L] 54 Atl. 58. In an action

by a physician to recover compensation as

medical officer, an instruction that an em

ploye remaining in service of employer

after expiration of time of his employment.

is presumed to continue under the original

contract, is pertinent to the issues where

it appears that services were rendered at a

certain rate based on the membership, and

the issue was whether plaintiff had been

duly elected. Id.

60. A valid election made by a. plurality

instead of a majority of the voters as re

quired by the constitution to be binding on

absent members. The same is true of a pro

vision as to the time for holding elections

which has been customarily disregarded.

McDermott v. St. Wilhelmina Benev. Aid Soc.

[R. 1.] 54 Atl. 58.

57. Society physician. McDermott v. St.

Wilhelmina Benev. Aid Soc. [R. 1.] 54 Atl.

58.

58- Not suflicient to aver that plaintiff

has done all he could on the floor of the

lodge in a parliamentary way. Coss v.

Mansfield Lodge, 24 Ohio Circ. R. 86.

50. Evidence held sufficient to warrant a

directed verdict in an action against the

treasurer of a mutual benefit association (or

misappropriation of its funds. Associa

zione Fraterna Italiana v. Gobbi. 82 App.

Div. (N. Y.) 635.

00. Loving v. State [Tex. Cr. App] 71 S.

W. 277.

61. Const. art. 1, N 18. 19. Barry v. Or

der of Catholic Knights [Wis.] 96 N. W. 797.

62. Entry of amount of fine on books of

financial secretary without affirmative ac

tion on part of the society or managing

committee will not render a. fine imposed for

failure of members to go to religious serv

ices with the general body twice a year

payable. Leahy v. Mooney. 39 Misc. (N. Y.)

829.

83. Pepin v. Bociete St. Jean Baptiste [R.

I.] 54 Atl. 47.

04. Where there is a provision for fu

neral benefits as to members and their wives.

Froelich v. Musicians’ Mut. Ben. Ass‘n. 93

Mo. App. 383.

65. Such as discipline of members. Moore

v. Nat. Council of K. & L., 65 Kan. 452, 70

Pao. 352.

68. Though resulting in the expulsion of

members and forfeiture of property rights.

Moore v. Nat. Council of K. &_L.. 65 Kan.

452, 70 Pac. 352.

07, 68. Pepin v. Societe St. Jean Baptiste

[R. 1.] 54 At]. 47.

09. Such is not the exercise of a judicial

power. Pepin v. Societe St. Jean Baptiste

[R. I.] 54 Atl. 47.

70. Pepin v. Societe St. Jean Baptiste

[11. I.] 54 Atl. 47.

71. Such as lack of time to prepare to

meet charges or insufficiency of specifica

tion thereof. Moore v. Nat. Council of K.

& L., 66 Kan. 452, 70 Fee. 352.

72. Such is not regarded as a decision

within the meaning of the society constitu

tion. Kohler v. Klein, 39 Misc. (N. Y.) 353.
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Part II. Benefits or insurance. § 5. Membership securing benefits. A.

Ream-sites. Necessity of certificate.—Constitutional provisions for the obtaining

of benefit certificates must be complied with." Delivery of the certificate dur

ing life and good health of the applicant may be requisite,“ or countersigning

by the secretary and president of the local lodge."

Necessity of initiation into order.—A benefit certificate cannot be rightfully

issued before initiation into a local lodge." Defective initiation is waived by

treatment of a member as such and delivery of a certificate to him." Require-I

meats may be waived as to charter members."

(§ 5) B. Nature and construction of contract—By the issuance of a benefit

certificate, a fraternal order assumes contractual obligations which are enforceable

in the courts unafiected by the right to make rules for the internal discipline of its

members." The internal affairs of the corporation and the equities of its mem

bers among themselves do not affect such obligation.” Being a contract, the cer

tificate can be changed only by consent of both parties.’1 Benevolent associations

have been regarded as mutual life associations governed by the general rules ap

plicable thereto, where their certificates are payable from a fund maintained by

assessments.“ In construing a contract embodied in a certificate and by-laws,

it should be borne in mind that the predominant intention of the parties is in

demnity." The rule that members are charged with knowledge of by-laws does

not prevent ambiguous clauses in the contract from being strictly construed against

the insurer.“

What law governs—In an action on a policy subject to the laws of a foreign

state, if such laws are not pleaded, the liability of defendant must be determined

according to the common law.“

(§ 5) 0. Charter and by-laws as part of contract—The certificate, constitu

tion, and by-laws are regarded as constituting the contract,‘0 though it is held also

that by-laws must be made a part of the policy in order that they may afiect its

terms." A provision that is not reasonable as a by-law may be good as a contract.“

78. Requirements of certificate from the

Supreme Lodge not obviated by the fact

that after the member's death a local lodge

notifies the Supreme Lodge that he was en

titled to death benefits. Pfeifer v. Supreme

Lodge, B. B. B. 800., 74 App. Div. (N. Y.)

630.

14. Roblee v. Masonic Life Ass'n, 38 Misc.

(N. Y.) 481.

75. Not effective where signed after

member's death. Hiatt v. Fraternal Home,

39 Mo. App. 105.

70. Hiatt v. Fraternal Home. 99 Mo. App.

i05. Such requirement may be statutory.

Rev. St. 1899. § 1408, has such‘ effect through

the requirement of a lodge system. Id.

77. Supreme Ruling. F. M. C. v. Craw

ford [Tcx. Civ. Ann] 75 S. W. 844.

7B. Provisions for initiation of members

which require payment of the first benefit

“segment to an officer of the lodge and

the signing of the benefit certificate be

fore him are not applicable where on the

'-rganizat|0n of a new lodge, there being

none but charter members, no such officer

was elected. Tracy v. Supreme Court of

iionor [Neb.] 93 N. W. 702.

7’. Supreme Council. A. L. of H. v. Or

mu (6, c, A.) 119 Fed. 682.

8.- Black v. Supreme Council, A. L of

5.. l“ Fed- 580

81. Russ v. Supreme Council, A. L. of E.

110 La. 588.

82. Modern Woodmen v. Colman [Neb.]

94 N. W. 814.

88. Supreme Lodge, 0. M. P., v. Meister,

105 Ill. App. 471.

84. Brock v. Brotherhood Aoc. Co. [Vt.]

64 Atl. 176.

85. Morton v. Supreme Council of Royal

League [Mo. App.] 78 S. W. 259.

86. O'Brien v. Supreme Council, C. B. L.,

81 App. Div. (N. Y.) 1. Provision that

certificate is issued on the express condi

tion that the member shall. in every par

ticular comply with the laws, rules and

regulations of the Order. Grand Lodge, A.

O. U. W.. v. Gandy, 63 N. J. Eq. 692.

87. Under Rev. St. 1899. i 7903, requiring

a specification of the exact sum payable. the

amount shown by the certificate cannot be

changed by a by-law not set out in the

policy. Goodeon v. Nat. Masonic Acc. Ass‘n,

91 Mo. App. 339. The fact that the certin.

cate declares that it is subject to the by

laws cf the Order, will not authorize a de

fense based on a by-law against suicide,

unless the by-iaws or a copy thereof are

attached to the certificate [Ky. St. I 879].

Mooney v. Ancient Order, U. W., 24 Ky. L.

R. 1787, 72 S. W. 288. Where the certificate

embraces the statements in the application
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Retroactive by-Zaws.—-A by-law not made expressly retroactive will not be so

construed." Where the member’s rights to special benefits accrue according to

_ the constitution and by-laws of the association, they cannot be subsequently affected

by a. change in such laws."0 A beneficiary whose certificate is expressly excepted

from the operation of changed by-laws cannot complain.’l A change in by-laws

will be deemed acquiesced in by a member who pays assessments until the time

of his death in accordance with such change and without dissent."

Reserved power to amend constitution or by-laws.—-Unless express authority is

reserved in the association, the contract rights of members cannot be altered by

amendment of the constitution or adoption of by-laws.“ The member may agree

that he shall be bound by after-enacted by-laws or constitutional amendments.“

Such a contract is binding on the beneficiary." Where a member agrees to'comply

with laws and regulations “now in force or that may hereafter be enacted,” by-laws

may be retrospective except as to rights fixed by the terms of the original contract."

Provisions that the certificate is accepted subject to all future laws of the associa

tion, do not refer to laws impairing the contract of insurance, but only to laws

for the conduct of the association, duties of the members, and the like 3" hence

as part of the contract but not the by-laws,

the by-lnws become no part of the contract

(Purdy v. Bankers' Life Ass’n [Mo. App]

74 S. W. 486) unless to the holder‘s benefit.

Certificate in form of a. life policy entitles

the member to the benefit of a. section of

the by-laws providing that it in good stand

ing he might. on disability by reason of

accident. he at his option paid one half the

amount of the certificate in full satisfaction

of all claims against the order. Monahan v.

Supreme Lodge, 0. C. K., 88 Minn. 224.

S8. Purdy v. Bankers' Life Ass'n [110.

App] 74 S. W. 486.

89. Bottjer v. Supreme Council. Am. L.

0! H.. 78 App. Div. (N. Y.) 546. Enactments

requiring a statement from the member to

whom death benefits are to be paid do not

require the issuance of a. certificate desig

nating the beneficiary to one who was a.

member prior to its adoption. Pieiter v.

Supreme Lodge, B. S. B. Soc., 173 N. Y. 418.

Though the application contains an agree

ment to abide by the regulations as they

may thereafter be constitutionally changed.

it is not subject to changes which indicate

that they are to be applicatfle only to poli

cies issued in the future. Knights Tem

plars', etc., Indem. Co. v. Jarman, 187 U. S.

197.

00. Where a. member of a. pilot associa

tion is entitled to hali' pay on the loss of

his license until re-instatement, his rights

cannot be affected by an alteration in the

by-laws classifying disabilities as tem

porary or permanent with different results

in regard to benefits. Marshall v. Pilots'

Ass‘n, 206 Pa. 182. ,

01. Evans v. Southern Tier M. R. Ass'n,

76 App. Div. (N. Y.) 151.

02. Evans v. Southern Tier M. R. Ass’n.

76 App. Div. (N. Y.) 151. The question may

become one for the jury. Pokretky v. De

troit Fireman's Fund Ass'n [Mich.] 96 N.

W. 1057.

93- Such right does not arise from an

agreement to faithfully abide by the rules

and regulations of the order, or from a

condition that the insured will comply with

the laws, rules and regulations thereof.

Miller v. Tuttle [Kan] 73 Pac. 88.

04. Ross v. Modern Brotherhood [Iowa]

95 N. W. 207. An agreement to be bound

by by—laws in force or thereafter to be

adopted. causes by-laws changed after the

issuance of the certificate to become a part

of the contract. Evans v. Southern Tier

M. R. Ass‘n. 76 App. Div. (N. Y.) 151. An

acceptance of membership subject to pro

visions of the constitution which may there

after be adopted, causes the member to be

bound by a subsequent reasonable amend

ment. Hall v. Western Travelers' Ace. Ass'n

[Neb.] 96 N. W. 170. Where an association

has two classes of members, one partici

pating in benefits and the others not. a. by

law may be amended to authorize par

ticipating members to change to the non—

participating class on payment of all as

sessments due and where many of the par

ticipating members were dissatisfied and

withdrawing. such an amendment is rea

sonable. French v. N. Y. Mercantile Exch..

80 App. Div. (N. Y.) 131. The by-laws may

be changed so as to provide that on the

death of the beneficiary before the mem

her. the administrator of the beneficiary in

stead of the administrator of the member

shall be entitled to the proceeds. O'Brien

v. Supreme Council, C. B. L., 81 App. Div.

(N. Y.) 1.

05. Supreme Tent, K. M. W., v. Stensland.

105 Ill. App. 267. Where the beneficiary's

rights are to be determined by the laws in

force at the time the same is payable. 9.

subsequently adopted by-law, providing that

one-fourth of the face value at the time

of death, must have been paid in assess

ments. or the deficit thereof must be de

ducted from the policy, is binding. Rich

mond v. Supreme Lodge, 0. M. P. [Mo. App.]

71 S. W. 736.

98. Shipman v. Protected Home Circle.

174 N. Y. 398.

97. Campbell v. American B. C. Fra

ternity [Mo. App.] 73 S. W. 342. An amend

ment that it the member should die by sui

cide. his beneficiary would receive only half

of the certificate is not included. Morton

v. Supreme Council. R. L. [140. App.] 73 S.

W. 259. Certificates of members engaged

in the liquor business cannot be made void
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the amount payable on a benefit certificate cannot be reduced," though the promise

was only to pay an indefinite sum not exceeding the amount named in the certifi

cate," nor can the payments on disability be changed from a sum in gross to an

nual instalments.1

be adopted against suicide,2 though the contrary is also held.3

Under a reserved power to amend by-laws, an amendment may

The member may

be bound by a subsequent specific definition of an injury, which is reasonable.‘

A by-law which is unfair and unreasonable does not affect a member, though the,

certificate is subject to by-laws existing or to be adopted.“ Amendments are held

unreasonable only where unfair and oppressive in their operation hr in disturbance

of vested rights.e

Rights of members an alteration of by-laws.—If the society arbitrarily reduces

the amount payable on certificates, a nonassenting member may treat the contract

as rescinded and recover the payments which he has made thereon,’ or for the

proportion representing the canceled insurance,8 but in Massachusetts it has been

held that such a. provision being invalid there is no breach until refusal to pay on

death of the member, and action for assessments paid or for the amount of the

certificate cannot be maintained prior thereto.’

by amendment. Where payments have

been made for six years by one engaged in

selling liquors which he had a. right to do

under the laws of the order at the time

he became a. member. Deuble v. Grand

Lodge. A. 0. U. W., 172 N. Y. 665.

98. Supreme Council, A. L. of H., v. Jor

dan. 1i? Ga. 808; Russ v. Supreme Council.

A. L. of H., 110 La. 588; Langan v. Supreme

Council. A. L. of H., 174 N. Y. 266. A mem

ber who has paid assessments on a 85.000

certificate has vested rights which cannot

be reduced by an amendment providing that

not more than 82.000 shall be paid on any

benefit certificate. Williams v. Supreme

Council. A. L. of H., 80 App. Div. (N. Y.)

402.

90. Maker v. Supreme Council. A. L. of

E. 133 N. C. 367.

1. Under general power under statutes

or the constitution of the society. Beach

v. Supreme Tent, K. M. [N. Y.] 69 N. E. 281.

I. Forfeiture of benefits in case of a

member taking his own life, whether sane

or insane at the time. provided that in case

of suicide twice the amount of all the as

sessments or monthly rates paid the su

preme lodge by the member shall be paid

back to the beneficiary. Eversberg v. Su

preme Tent. K. M. ['i‘ex. Civ. App-l 77 S.

W. 246. \K'hers the certificate is subject to

the by-iaws and constitution in force or

thereafter to be adopted, a member and a

beneficiary are bound by the acceptance of

l statutory provision exempting liability

in case of suicide. made prior to the death

of the member. [Acceptance of Laws 1897,

n. 32; Rev. St. 1899, i 1408.] Morton v.

Royal Tribe of Joseph. 93 Mo. App. 78.

3. Rights under an original insurance

against unintentional self-destruction after

one year not forfeited by an amendment

svolfl'ng the policy for self-destruction while

insane, within five years. Weber v. Supreme

Tam, K M" 172 N. Y. 490. If the con

tract does not make any provision for sui

cide while insane the association cannot di

vest itself of such risk by a subsequent

amendment of the by-laws, though it may

as to gugcide while sane, since such regula

unn does not interfere with the vested

Payment of assessments under

right. Shipman v. Protected Home Circle,

174 N. Y. 398.

4. Definition of broken leg. Ross v.

Modern Brotherhood [Iowa] 95 N. “K 207.

5. By-law limiting liability on death by

suicide. sane or insane. of alcoholism or

legal execution for crime is unreasonable.

Bottjer v. Supreme Council, A. L. of H., 78

App. Div. (N. Y.) 646. An amendment for

feiting the certificate of members taking

up prohibited occupations such as that of

freight brakeman, is unreasonable and void.

where it does not provide for notice of the

change to existing members, tiTough the

applicant has agreed to be bound by rules

to be enacted. Tebo v. Supreme Council of

Royal Arcanum [Minn] 93 N. W. 613. Not

reasonable to provide that the beneficiary

shall receive only such amount as the mem

ber has paid in assessments, where the

member has paid assessments on the basis

of a certificate calling for a stated sum.

Wuerfier v. Wi. Order of Druids. 118 Wis.

19.

0. Amendments excepting injuries re

ceived as a result of vertigo from those for

which benefits will be payable are reason

able. Hali v. Western Travelers' Acc. Ass'n

[Neb.] 96 N. W. 170. It is reasonable to

alter existing by-laws so as to provide that

on the death of the beneficiary before the

member, the beneficiary's administrator and

not the administrator of the member shall

receive the proceeds. O'Brien v. Supreme

Council, C. B. L., 81 App, Div. (N. Y.) 1.

7- It is immaterial what use has been

made of the money paid if the charter

makes no provision for raising the funds

to discharge the liabilities. Black v. Su

preme Council. A. L. of H., 120 Fed. 580:

Supreme Council, A. L. of H.. v. Black (C. C.

A.) 123 Fed. 650; Supreme Council, A. L. of

H.. v. Jordan, 117 Ga. 808.

8. He is not compelled to leave enforce

ment of the original contract to his bene

ficiary or to resort to a suit in equity to

compel receipt of the premiums in the same

manner as formerly. Mnkely v. Supreme

Council. A. L. of H.. 133 N. C. 367.

0. Porter v. American Legion of Honor,

183 Mass. 326.
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protest on the reduced basis, the full amount being tendered is not regarded as a

waiver.1° On learning of the reduction, the member may stop payment of a

check previously sent in payment of an assessment.“ The action for breach is

not governed by a limitation as to time applicable to death claims.“

(§ 5) D. Representations of organizers and agents.—An organizer appointed

by the Supreme Lodge cannot acquire powers in excess of those conferred on him by

it, through an arrangement by the secretary of a local lodge." Where those dealing

with an agent know the extent of his powers as conferred by the by-laws or by

provisions in the'policy, he cannot bind the association in excess thereof.“ Lim

itations in the certificate or the by-laws made part of the contract are notice to

the insured and beneficiary of limitations on the powers of the agent."

§ 6. Application—Provisions that the application or charter or by-laws

must be attached to be treated as a part of the policy16 apply to fraternal orders."

MisrepresentaMona—Fraternal beneficial orders may be exempt from provi

sions applicable to life insurance companies, generally rendering false immaterial

statements in applications harmless." The policy may be avoided, if the repre

sentations are substantially untrue," or if facts are fraudulently concealed, induc

ing the issuance of the certificate." Answers as to present and past condition of

health must be true, whether warranties or representations.21 A statement of good

health is construed to mean that the applicant is free from sensible disease and

from any apparent derangement of the functions by which health may be tested.’2

Miscellaneous holdings as to falsifications are grouped in the notes."

10. Russ v. Supreme Council, A. L. of H.,

110 In. 688; Maker v. Supreme Council, A.

L. of H., 133 N. C. 367; Williams v. Supreme

Council, A. L. of H., 80 App. Div. (N. Y.) 402.

11. Henderson v. Supreme Council, A. L.

of H., 120 Fed. 585.

12. By-law was, no action at law or in

equity in any court shall be brought or

maintained on any cause or claim arising

out of any membership or benefit certifi

cate unless such action is brought within

one year from the time when such action

accrues. and such right of action shall ac

crue ninety days after all proofs called for.

in case of a. death of a. member shall have

been furnished. Supreme Council, A. L. of

H. v. Jordan, 117 Ga. 808.

13. Deputy organizer without power un

der an appointment or contract with the

Supreme Lodge or under appointment by

the local lodge to deliver certificates of in

surance or to collect dues and assessments.

——Hia.tt v. Fraternal Home. 99 Mo. App. 105.

14. By contract, estoppel or waiver.

Modern Woodmen v. Tevis (C. C. A.) 117

Fed. 369.

15. Modern Woodmen v. Tevls (C. C. A.)

117 Fed. 369.

18. In general in order that the applica

tion may be considered as a part of the

contract, the fact must be shown from the

language of the policy. application, consti

tution or by-laws of .the company or by

the pleadings. Supreme Lodge of Sons &

Daughters of Protection v. Underwood [Neb.]

92 N. W. 1051.

17. Ky. St. i 679 applies to assessment

co-operative companies doing business on

the lodge plan. Supreme Commandery of

the United Order of the Golden Cross v.

Hughes, 24 Ky. L. R. 984. 70 S. W. 405.

It may be

18. Fraternal beneficial orders under Rev.

Sta. Q 3631-11 are exempt from the pro

vision of section 3625. Grand Lodge of A.

O. U. W. v. Bunkers, 23 Ohio Clrc. R. 487.

19. Substantially true means without

qualification in all respects material to the

risk. Jeffrey v. United Order of Golden

Cross. 97 Me. 176. Where the issuance of a

certificate is secured through the reliance

of the ofilccrs on a. false representation that

the beneficiary was one of a class for whose

benefit the mortuary fund is established.

the beneficiary's claim may be defeated on

the ground of fraud. Koerts v. Grand Lodge

of Wisconsin of Order of Hermann‘s Sons

[Wis.1 97 N. W. 163.

20. Failure to state the death of broth

ers where such question is not directly ask

ed is not to be regarded as a warranty.

Callies v. Modern Woodmen of America. 98

Mo. App. 621.

21. Facts held to show falsity of state

ments that applicant had a. light form of

dyspepsia and no other disorder or weak

ness tending to impair her constitution.

Jeftrey v. United Order of Golden Cross, 87

Me. 176.

22. Jeffrey v. United Order of Golden

Cross. 97 Me. 176. A health certificate pre

pared by the insurer and signed by the in

sured will not be regarded as untrue by

the adoption of a. construction other than

the common use and meaning of the prom

ise implied, unless such construction is un

derstood by the insured at the time of mak

ing the certificate; hence not falsified by

pregnancy. American Order of Protection

v. Stanley [Neb.] 97 N. W. 467.

28. An answer as to a present use of al

coholic stimulants is not falsified by pre

vioua use. Bacon v. New England Order of
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a question for the jury whether false answers were under misapprehension as to

the question," or whether statements in the application are false, but not whether

they are material when such fact is determined by the contract.“

Warranties.—Unless the certificate of insurance refers to the application, the

answers contained therein are not warranties." If the statements are made war

ranties, it is not essential that they be material," and good faith is then not

controlling.a
A warranty of answers, to be true and complete statements of all

material facts within the applicant’s knowledge, is not a warranty of knowledge.”

The fact that insured is required to warrant the truthfulness of his statements

does not make answers in an application and medical examination more than

representations.“o See foot notes for particular warranties.al

Waiver and estoppel as to application.—Provisions that laws relating to the

substance of the contract for payment of benefits cannot be waived do not refer

to the preparation and acceptance of applications."

out knowledge.”

Protection, 123 Fed. 153. Insured may have

been in a state of alcoholism from continu

ous use to excess without great intoxica

tion at any time. thus not causing a nega

tive answer to the question "Were you ever

intoxicated?" to be necessarily a misrepre

sentation. Bacon v. New England Order of

Protection. 123 Fed. 152. Failure to men

tion a small amount of other insurance car

ried will not vitiate a certificate in the ab

sence of fraud, notwithstanding a clause in

the application stating that if there were in

any of the answers any untrue or evasive

statements or concealments of fact, then

all claims on the benefit fund should be for

feited. Robinson v. Supreme Commandery.

United Order of the Golden Cross of the

World. 77 App. Div. [N. Y.] 216. A mis

statement as to membership in another in

surance order will not invalidate the certifi

cate where the insuring association is not

misled. and its agent taking the application

has knowledge of the facts. Membership

in the other order was essential to member

ship in the insurance association. Delaney

v. Modern Acc. Club [Iowa] 97 N. W. 91.

A prior application will be deemed to be

shown by an agreement to take insurance

and examination by a physician and an in

formation to the applicant that he could not

prisil. Jennings v. Supreme Council Loyal

Additional Ben. Ass'n. 81 App. Div. [N. Y.]

76.

24. As where the applicant is a foreigner

with an imperfect knowledge of English

and may have understood a Question as to

applications for other insurance to refer

to insurance other than in defendant's so

ciety. Dubcich v. Grand Lodge A. O. U. W.

[VVashJ 74 Pac. 882.

2;. Royal Neighbors of America v. Wal

lace [NebJ 92 N. W. 897.

as. Though the application agreed that

the answers and application should form

the basis of the contract. and that untruth

should vitiate it, untruth will not vitiate

unless the answers are made fraudulently.

or in bad faith. or are material to the risk.

Alden v. Supreme Tent of Knights of Mac

c1hees of the World, 78 App. Div. [N. Y.] 18.

21’. As where the centract stipulates and

warrants that the answers shall be literal

iy true and that the contract shall be void

There can be no waiver with

if they are not so. Hoover v. Royal Neigh

bors of America, 65 Kan. 616. 70 Pac. 596.

28. Jennings v. Supreme Council Loyal

Additional Ben. Ass’n. 87 App. Div. [N. Y.]

76.

29. Thompson v. Family Protective Union

[8. C.] 45 S. E. 19.

30. Jennings v. Supreme Council Loyal

Additional Ben. Ass'n, 81 App. Div. [N. Y.]

76.

81. A false statement that a physician

had not been consulted during the preced

ing seven years avoids the certificate with

out regard to the nature of the ailment for

which the physician was consulted. Mc

Dermott v. Modern Woodmen of America.

97 Mo. App. 636. An answer that applicant

has never had any serious illness. being re

garded as an eXpression of opinion, is not a

warranty avoiding a policy, unless the ap

plicant makes such answer with knowledge

of its untruthfulness. Evidence held insutii- '

cient to show untruth of statements as to

health. as against evidence that applicant

was at the time suffering from tuberculosis

and had pleura-pneumonia. Supreme Rul

ing of the Fraternal Mystic Circle v. Craw

ford [Tern Civ. App.] 75 S. W. 844. State

ment that applicant was in sound mental

and physical health not rendered false by

the fact that insured had shortly before

consulted a physician with regard to a pain

in the stomach, indigestion and congestion

of the liver, if such ailments were merely

transient. McDermott v. Modern Woodmen

of America. 97 Mo. App. 636.

82. Objection is waived where on appli

cant stating the facts as to insanity in his

family was advised to answer "No" by the

examining physician who was an agent and

officer of the association and wrote the an

swer. Shotliif v. Modern Woodmen of

America [Mo. App.] 73 S. W. 326. If the

agent accepts an applicant on the under

standing that he will subsequently comply

with conditions as to eligibility, his non

eligibility at the time of delivery of the

certificate cannot be availed of by the asso

ciation there having been a subsequent com

pliance. Delaney v. Modern Acc. Club

[Iowa] 97 N. W. 91. Vi’here a deputy or

ganizer testifies that he examined an ap

plicant himself through an arrangement
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§ 7. Dues and assessments.“—1\Iembers may be required to pay monthly

assessments under constitutional provisions fixing the rates of assessment and re

quiring that they be paid monthly, provided twelve are required to meet death

losses."

Where the death benefit assessment may be fixed according to the age of the

member, it may be governed by his age at the time of assessment and not that at

the time of entry." A notice of assessment and a call on the beneficiary funds of

subordinate lodges may be approved and construed as one instrument."

Notice of assessments."—Service of notice of assessment by mail as provided

by the by-laws is sufficient where the by-laws constitute part of the contract."

If a certificate provides that annual dues are to be paid on a certain day and

there are also provisions for death assessments, a promise made by the agent that

insured should have a certain notice of anything to be paid under the policy, does

not cover annual dues.“

Actions to collect assessments—Where the member may be expelled on non

payment of dues, an action at law cannot be maintained therei'or.‘1

§ 8. Forfeitures and suspensions; reinstatement—The enumeration of dif

ferent means of forfeiture indicates an intent not to include one in the other."

Change in habits of member—Where the articles contemplate no forfeiture of

a certificate for anything except for default in payments, it cannot be forfeited

by a subsequently enacted by-law, on the ground that member’s habits had become

intemperate, though such fact might be a good defense to an action on the certifi

cate.“

' with the state deputy by which he was to

examine his own applicants for member

ship. and have physicians of his own se

lection sign the reports. the examination

may be sufficient though the laws require

examinations to be by an examiner ap

proved by the supreme medical director, such

an examiner having in this case signed the

organizer's report. Supreme Ruling of the

Fraternal Mystic Circle v. Crawford [Tex.

Civ. App.] 75 S. W. 844.

33. A waiver of forfeiture on account of

the use of intoxicants after issuance of cer

tificate is not a. waiver of misrepresenta

tions concerning such use in the applica

tion. if there is no evidence that the asso

ciation had knowledge. nor does such waiver

result from a reversal of action after trial

for expulsion. until the member should be

released from an asylum in which he was.

Callles v. Modern Woodmen of America, 98

Mo. App. 521. Furnishing blank proofs of

death does not amount to a waiver of mis

representations in the application unless the

association is shown to have had knowl

edge thereof. Id. The question of whether

a society had knowledge of. or by the ex

ercise of reasonable diligence should have

known of statements in. an application for

insurance which was previously rejected,

is for the jury. Dubcich v. Grand Lodge A.

O. U. W. [Wash] '14 Fee. 832.

34. Under articles of incorporation pro

viding that the benefit fund shall consist

of all moneys collected for the payment of

death losses. and shall be collected by a

pro rata assessment levied on the guaranty

fund of the association. and that the guar

anty fund consists of deposits pledged for

the payment of assessments by each member

of the association. assessments must be

passed. if there is money enough on hand,

to pay mortuary benefits on hand. Purdy v.

Bankers' Life Ass'n [Mo. App.] 74 S. W. 486.

35. Grand Lodge. A. O. U. W. v. Marshall

[Ind. App.] 68 N. E. 605.

36. Crosby v. Mutual Reserve Fund Life

Ass'n, 38 Misc. [N. Y.] 708.

37. Grand Lodge. A. O. U. W.. v. Marshall

[Ind. App.] 68 N. E. 605. Where the by

laws of an order provide that calls may be

m subordinate lodges to forward beneficiary

funds. which call shall contain a. list of all

deaths occurring since the last call. and

shall constitute the making of an assess

ment, where the call and assessments are

made in one instrument. signed by the secre

tary, the assessments being addressed to the

members of the order and the call to the sub

ordinate lodges. the list of deaths may be

contained in the assessments. Id.

38. Under the provisions of the by-laws

requiring notice of assessment to bear

either the official stamp of the collector or

the seal of the council. notice not so an

thenticated is void. Cronin v. Supreme

Council. Royal League, 199 Ill. 228. Where

payment is to be within 30 days of notice.

default is governed by the time notice is

received. Id.

39. Modern Woodmen of America v.

Tevis [C. C. A.] 117 Fed. 369.

40. Riddick v. Farmers' Life Ass'n, 132

N. C. 118.

41. L'Union St. Jean Baptiste de Paw

tucket v. Ostiguy [3. 1.] 56 At]. 681.

42. Loss of good standing. if enumerated,

does not include suicide. Royal Circle v.

Achterrath. 204 111. 649.

48. Purdy v. Bankers' Life Ass'n [M0,

App.] 74 S. W. 486.
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Failure to give notice of illness may forfeit benefits.“

Nonpayment of assessments—Provision for prompt payment of assessments

are of the substance and essence of the contract,“ hence, failure to comply with

by-laws in this regard may forfeit death benefits,“ but penalties suspending the

rights of members for a period after payment of arrears are regarded as unreason—

able.“ Nonpayment is not excused by the fact that a member is delirious at the

time dues become payable,‘s or failure of an agent to pay, though the member has

no knowledge thereof.“

Payment from local funds to prevent forfeiture—The local council may, in

the absence of a prohibition, keep up the payments of a delinquent member, pre

venting the supreme council from denying the member’s standing.50 By-laws

providing for payment of assessments during sickness of members are mandatory.“

Any one knowing the facts may give notice requiring such a payment." The

notice must state the member’s inability if inability is a prerequisite.“

Duty to apply funds of member in hands of lodge to avoid forfeiture—If the

subordinate lodge has money in its possession belonging to a member, and the power

to apply it, it must be applied to assessments due from the member to save a for

feiture of the contract though the member does not make an express direction,“

but sums paid on account of lodge dues cannot be required to be paid out by the

subordinate to the supreme lodge in satisfaction of assessments thereafter called.“

Status of local lodge or oflicers as agent.--Where the member is distinctly

required to pay assessments to the financial officer of a local lodge, and there is

no other method of payment, the local officer is the agent of the supreme lodge

to receive and forward the payment." The rules of the order may make the

44. Boat v. Supreme Council Royal Arca

num. 87 Minn. 417. Necessity of notice of

commencement of illness accrues at the time

the insured becomes incapacitated from his

usual occupation. \Vhere insured was ill

twelve days before ceasing his occupation, a

notice on the twelfth day is suflicient though

it states that the illness began twelve days

prior thereto. and the condition was for no-'

tice within ten days from beginning of ill

Grant v. North American Casualty Co.,BESS.

88 Minn. 397.

45. Modern Woodmen of America. v.

Tevis [C. C. A.] 117 Fed. 389.

46. Payment of assessments. Host v.

Supreme Council Royal Arcanum. 87 Minn.

417. “'here a benefit certificate is condi

tioned on compliance with the by-laws, it is

void on failure to pay assessments required

by the by-laws. though it itself specifies only

assessments due the benefit fund. Supreme

Council. American Logion of Honor v.

Landers [Tern Civ. App.] 72 S. W. 880. Cer

tificate may be forfeited for failure to pay

semi-annual per capita tax. Boyce v. Royal

Circle IMO. App] 73 S. W. 300.

47. By-law providing that the members

lhail be debarred of all benefits until three

month: after payment of all arrears will

not be recognized in an action on the cer

tificate. Kennedy v. Local Union No. 726

of the United Brotherhood of Carpenters &

Joiners of America. 75 App. Div. [N. Y.] 243.

48. Smith v. Sovereign Camp of Wood

men of the World [Mo.] 77 S. W. 862.

49. United Modern: v. Pike [Tex. Civ.

App] 76 S. W. 774.

50. Order of United Commercial Travel

ers of America. v. McAdam (C. C. A.] 125

Fed. 858.

61. By-law providing for payment, where

sickness did not originate from intemper

qnce or vicious conduct. Bost v. Supreme

Council Royal Arcanum. 87 Minn. 417.

52. Smith v. Sovereign Camp of Wood

men of the World [Mo.] 77 S. W. 862.

58. Where the notice does not contain such

statement, the Jury are not to be instructed

to find as to its existence. Smith' v. Sover

eign Camp of Woodmen of the World [Ma]

77 S. W. 862.

54. Supreme Lodge Order of Mut. Protec

tion v. Meister, 105 Ill. App. 471. If the

member has paid the local secretary more

than sufficient to meet claims already ac

crued. the excess should be applied on sub

sequently accruing dues and assessments.

and until such application, the member can

not be regarded as in default. Fraternal Aid

Ass'n v. Powers [Kan.] 73 Pac. 66.

55,58. Supreme Lodge Order of Mut. Pro

tection v. Mcister. 105 Ill. App. 471. A local

secretary. authorized to collect dues and as

sessments, whose right to receive payments

is recognized in the certificate of member

ship, is to be regarded as the agent of the as

sociation. Fraternal Aid Ass'n v. Powers

[Kan] 73 Pac. 66. A by-law forfeiting the

insurance of members paying their dues as

provided by their by-iaws in case the offl

cera receiving the money do not pay it over

is unreasonable and will not be enforced.

Brown v. Supreme Court I. 0. F. [N. Y.) 68

N. E. 145. Where the insured leaves sums of

money with the local financier for applica

tion on assessments when they fall due. in

sured is not responsible for his failure to ap

ply the funda as directed. it the financier in

so accepting money does not transgress a
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collector of a local lodge the agent of the assured and beneficiary," though not

when in contravention of by-laws establishing agency for the order.“

Notice and other proceedings to effectuate forfeiture—Bylaws or regulation

forfeiting benefits or membership are not as a rule self-executing,“ except when for

nonpayment of an assessment,“0 or so provided in the contract.61 Where the by-laws

provide that the financial secretary shall notify members of arrears, a member’s

right cannot be forfeited for nonpayment of a fine, if he is not notified of its imposi

tion." The validity of a forfeiture depends rather on the association’s compliance

in good faith with the by-laws in attempting to notify the member, than on his

timer receipt of the notice.“

The question of whether the by-laws of a benefit order conferred jurisdiction

to try a member on notice to him, after he has become insane, is for the court,

and in case such jurisdiction is not clearly given, an expulsion based on a notice

which is merely addressed to the insane member and deposited in the post-office

will not affect the right to benefits.“

Rights of member on unauthorized declaration of forfeiture—Expulsion must

be in the formal manner prescribed.“ If wholly void and unauthorized, the mem

ber may treat it as such and does not waive rights by failure to tender his assess

ments.“

Recovery of assessments paid—The beneficiary cannot, on the death of the

member before reinstatement, recover assessments paid by him before suspension."

Waiver of illegal ezpulsion.“—Failure for several months to make efforts for

reinstatement is to be regarded as an acquiescence in expulsion," but only where

the member may seek reinstatement by appeal to some other tribunal of the order."0

positive law of the association. Grand Lodge

A. O. U. W. v. Scott [Neb.] 97 N. W. 637.

57. In such case the beneficiary cannot take

advantage of an erroneous acceptance of as

sessments due after the death of assured.

Voelkel v. Supreme Tent of Knights of Mac

cabees of the World, 116 Wis. 202.

58. Where the by-laws provide that the

clerk of the local camp shall collect and re

mit assessments to the head camp, he is the

agent of the head camp in such collection,

though there is another provision that he is

the agent of the local camp and not of the

head camp and that no act or omission by

him should create any liability or waive any

right of the society. Modern Woodmen of

America v. Tevis [C. C. A.1' 117 Fed. 369. If

the by-laws require payment to a local secre

tary. he cannot be made the agent of the

member. Ancient Order of Pyramids v.

Drake, 66 Kan. 538, 72 Pac. 239.

5!). A provision that a person engaged in

the sale of intoxicating drinks cannot be ad

mitted or retained as a. member is not self

executing. Steinert v. United Brotherhood

of Carpenters & Joiners of America [Minn.]

97 N. W. 668. In the absence of a. by-law or

provision in a. contract or application making

false warranties in an application for re

instatement a forfeiture of the insurance

contract, a. forfeiture for a. claimed breach

of warranty. is not self-executing. Traders'

Mut. Life Ins. Co. v. Johnson, 200 Ill. 359. A

by-law requiring that members shall remain

practical Catholics and communicants of the

church is self-executing and the liability of

the society ceased without an expulsion of

the member where he excommunicates him

self by being married by a Protestant minis

ter. Barry v. Order of Catholic Knights of

Wisconsin [Wis.] 96 N. W. 797.

60. Grand Lodge, A. O. U. W. v. Marshall

[Ind. App.] 68 N. E. 605. If there is a. pro

vision that members in arrears to a. certain

amount shall not be entitled to death bene

fits, it is immaterial that he is not suspend

ed or his name stricken from the rolls before

his death, both being constitutional provi

sions. Phillips v. United States Grand Lodge

'of Independent Order Sons of Benjamin, 39

Misc. [N. Y.] 296.

61. Nonpayment of assessments.

Muscatlne City & County Mut.

[Iowa] 96 N. W. 197.

82. Leahy v. Mooney, 39 Misc. [N. Y.) 829.

63. Purdy v. Bankers' Life Ass’n [Mo.

App.] 74 S. W. 486.

64. Dubcich v. Grand Lodge A. O. U. W.

[Wash] 74 Pac. 832.

65. Accord with constitution. Foxhever

v. Order of Red Cross. 24 Ohio Ciro. R. 56.

60. Supreme Council. A. L. of H. v. Orcutt

(C. C. A.) 119 Fed. 682. Until a notice of

change in the attitude of the order is given

the member when he was notified that dues

would no longer be accepted. Grand Lodge.

A. 0. U. W., v. Scott [Neb.] 97 N. W. 637.

Where before time of payment of assess

ments, the society declares certificate void,

seasonable payment is waived. Wuerfler v.

Wis. Order of Druids, 116 Wis. 19.

67. McLaughlin v. Supreme Council, C. K.

[Mass.] 68 N. E. 344.

08. Evidence held insufficient to show

waiver of an illegal suspension. Grand

Lodge. A. O. U. W., v. Scott [Neb.] 97 N. W.

637.

09. Foxhever v. Order of Red Cross.

Ohio Circ. R. 56.

70. Suspension of member while the asso

ciation has money in its hands to discharge

Jelly v.

Aid Soc.

24

any assessments for which he is liable. Pur
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Fraud prior thereto is waived by submission of proofs of death and a hearing be

fore the trustees of the order.’1

Waiver of fodeiture.—Oificers of local lodges have no authority to waive con

stitutional restrictions," or rules of the order forming a part of the contract of

membership." Acceptance of assessments with knowledge of a right of forfeiture

is, in general, a waiver thereof.“ Acceptance of a payment in ignorance of de

cease of applicant does not estop the lodge."

The effect of the receipt of assessments after due as a waiver of timely pay

ment is controlled by custom," and the question of whether the local lodge or

officer is to be regarded as the agent of the order," or of whether such power is

specifically denied." A former habit of allowing delinquencies will not justify

dy v. Bankers' Life Ass’n [140. App.] 74 S. W.

486.

71. Hoag v. Supreme Lodge, 1. C. [Mich.]

95 N. W. 996.

72- Bar of members engaged in the re

tailing of intoxicating liquors. Grand Lodge.

A. O. U. W.. v. Bunkers. 23 Ohio Circ. It. 487.

78. Royal Highlanders v. Scoville [Neb.]

92 N. W. 206.

74. Assessments were retained until after

the death of the member. Modern Woodmen

v. Colman [Neb.] 94 N. W. 814. Where a fra

ternal order maintains an insurance depart

ment. it is bound by rules which govern

other insurance contracts and must act with

reasonable promptness though by its laws it

has the right to expel or suspend members.

Supreme Lodge. K. P., v. Wellenvoss (C. C.

A.) 119 Fed. 671. A waiver will result where

the clerk of a local camp through an assist

ant. collects monthly assessments of dues

and remits them to the head clerk with full

knowledge of the circumstances for a pe

riod of three months. and until the death of

insured (waives a forfeiture on the ground

of failure to file a waiver of liability for

death. as a direct result of engaging in a

specified occupation). Modern Woodmen v.

Colman [Neb.] 94 N. W. 814. Where a mem

ber has been suspended on account of dis

obedience to the rules of the order more

than six years after the offense and at a

time when by reason of his condition he is

unable to obtain other insurance, the order

cannot refuse payment. having accepted as

sessments during the entire six years. Su

preme Lodge. K. P.. v. Wellenvoss (C. C. A.)

119 Fed. 671. Payment of assessments by

the beneficiary. under the advice of the reg

ular officer of the lodge to whom dues are

payable. may estop the lodge to claim fraud

in that the certificate was issued to the bone

flclary as the insured‘s lawful wife. which in

fact she was not and which she disclosed to

the financier at the time the advice was

given. Alexander v. Grand Lodge, A. 0. U.

\V.. 119 lowa. 619. After receipt of dues for

a long time the association may be estopped

to deny that the beneficiary is within a per

mitted clause. there being no deception or

fraudulent misrepresentation pleaded. Tram

blny v. Supreme Council. C. B. 1... 85 N. Y.

Supp. 613. _

15. Money was tendered back as soon as

fact was discovered. Hiatt v. Fraternal

Home. 99 Mo. App. 105.

76. Courtney v. St. Louis Police Relief

Ass'n [Mo. App.] 78 S. W. 878. Where there

is an invariable custom of a local lodge to

receive dues after they are payable. a mem

ber with knowledge of such custom is not

suspended by mere failure in prompt pay

ment; and this though the by-laws of the

order make the clerk of a local camp the

agent of such camp, and expressly provide

that he shall not be the head camp agent.

where other provisions in fact constitute him

such an agent. Andre v. Modern Woodmen

[Mo. App.) 76 S. W. 710. The fact that a

local secretary allows payment of assess

ments when delinquent twice. does not es

tablish a. binding custom in the absence of

knowledge of the superior officers. Fra

ternal Union v. Hurlock [Tex Civ. App.] 75

S. W. 589. A forfeiture for non-payment of

assessments may be waived where there is

a custom to accept assessments after due by

the subordinate lodge. Bell v. Supreme

Lodge. K. of H., 80 App. Div. (N. Y.) 609.

A custom to accept dues from members in

good health after due, is not a waiver of

forfeiture in case of a non-payment by a

sick member. Smith v. Sovereign Camp of

Woodmen [Mo.] 77 S. W. 862. Where a col

lector has advanced a monthly payment for

a member without knowledge of the local or

supreme council. it does not amount to a

waiver of timely payments. Supreme Coun

cil of Royal Arcanum v. Taylor (C. C. A.) 121

Fed. 66.

77. If the contract is with the supreme

lodge, a. custom of the local officers to waive

forfeiture for timely payment of dues. which

is unknown to the supreme lodge. does not

estop it (United Moderns v. Pike [Tex. Civ.

App.] 76 S. W. 774), nor does a custom by

the supreme lodge to accept reports from

the local officer later than directed by the

by-laws (Id.). In the absence of evidence

of custom, a local secretary has no power to

waive a forfeiture of a certificate by receiv

ing subsequent assessments. Boyce v. Royal

Circle, 99 Mo. App. 349. In the absence of

notice or knowledge and acquiescence by the

principal officers of the head camp. a. clerk of

a local camp cannot extend the time of pay

ment of an assessment, waive default. or

re-instate a suspended member without war

ranty of good health in contravention of the

by-laws forming a part of the contract.

Modern Woodmen v. Tevis (C. C. A.) 117 Fed.

369. A subordinate lodge may waive a for

feiture for non-payment of assessments. their

relation to the grand lodge being that of

agency. Grand Lodge, A. 0. U. W., v. Lach

mann. 199 111. 140.

18. Where it is expressly agreed in a con

tract that a local agent cannot waive a pro

vision for forfeiture on non-payment of dues,

his acceptance of dues after time will not
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further neglect in payment, where there has been a movement to secure strict com

pliance with the by-laws."

Refusal to settle a claim on the ground that an assessment was not paid ,is a

waiver of other known defenses.“

The doctrine of estoppel and waiver will not apply to a contract of member

ship, where the applicant dies before delivery of the certificate and hence never be

comes a member.“1

Reinstatement—Where a member secures his reinstatement after the lapse of

several months in which he has paid no assessments, he becomes a new member.82

Where a certificate is forfeited ipso facto for nonpayment of an assessment, it

cannot be renewed after the death of the insured," nor will informal measures for

reinstatement restore the rights of the beneficiary of a member who dies before

the requirements are complied with,“ and delay of a local branch in transmitting

a certificate for reinstatement will not prevent the supreme branch from asserting

noncompliance." A receipt of reinstatement dues does not waive other condi

tions for reinstatement, where accompanied by express requirement of such con

ditions." If a member may, under the rules, be reinstated only while in good

health, there is no waiver through a receipt of reinstatement dues by the secretary

of a subordinate lodge while the member was in his last illness."

Where timely payment of dues is waived, thus preventing suspension, the

member on payment of his dues is not required to make a warranty of health as

in the case of reinstatement." A health certificate does not, by general reference

to the original application, amount to a reassertion of its statements as of the

time of the certificate." A request of the beneficiary to prepare and present proofs

of death is a waiver of a breach of warranty as to health at time of a reinstatement

if the facts are known."0

§9. The bencfim'ary. Persons who may be beneficiaries—The beneficiary

must bear to the member a relation provided for in the constitution or by-laws and

within the provision of the statute under which incorporation is had.u

waive a forfeiture, but their retention by the

head office of the society may constitute such

waiver. Lord v. Nat. Protective Soc. [Mieh.]

96 N. W. 443. By-laws requiring assess

ments to be paid to the collector of the coun

cil are not so binding that payment in an

other manner may not be ratified by the as

sociation preventing forfeiture on account of

delay of an agent accustomed to receive and

forward assessments. Supreme Council. A.

L. of H., v. Orcutt‘(C. C. A.) 119 Fed. 682.

79. Best v. Supreme Council Royal Ar—

canum. 87 Minn. 417.

80. Letter to plaintiff's attorney. Taylor

v. Supreme Lodge. C. L. [Mieh.] 97 N. W. 680.

81. Roblee v. Masonic L. Ass’n, 38 Misc.

(N. Y.) 481.

82. Where the by-laws provide that in

case of death within 183 days from admis

sion the benefits should be merely nominal.

the fact that the registration blank signed

by insured on reinstatement contains the

words “or if expelled. then from the day of

re-instatement" in addition to the words

“within 183 days from admission." does not

change the effect of the by-law. O'Brien v.

Brotherhood of the Union [Conn.| 55 Atl. 577.

83. Smith v. Sovereign Camp of Woodmen

[Mo.] 77 S. W. 862.

84. A member submitted to a personal ex

amination of the local medical examiner and

delivered the report to the local branch. but

See foot

died before it was approved by the supreme

medical examiner, and the by-laws provided

that the certificate must be on a. certain

form and transmitted by the local examiner

sealed to the supreme medical examiner. Mc

Laughlin v. Supreme Council, C. K. [Mass]

68 N. E. 344.

85. Where the member instead of show

lng the local examiner to transmit the cer

tificate to the supreme examiner, takes it and

gives it to the local branch. McLaughlin

v. Supreme Council. C. K. [Mass-l 63 N- E- 344

86. Receipt by financial officer of subor»

dlnate lodge. Adams v. Grand Lodge, A. O.

U. W. [Neb.] 92 N. W. 688. _

87. Royal Highlanders v. Scoville [Neb.]

92 N. W. 206.

88. Andre v. Modern Woodmen [Mo. App.]

76 S. W. 710.

8!). American Order of Protection v. Stan

ley [Neb.] 97 N. W. 467.

90. Traders' Mut. L. Ins. Co. v. Johnson.

200 Ill. 359.

01. Kirkpatrick v. Modern Woodmen of

America. 103 Ill. App. 468. In Kansas. tra

ternai beneficiary associations created under

the statutes of the state may pay benefits

only to members or beneficiaries named by

them. Bankcrs' Union of the \l'orld v. Craw

ford [KunJ 78 Pac. 79. Where a statute

amends a former provision as to who may

be beneficiaries and provides that for-lg" as
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notes for interpretation of particular certificates payable to member’s estate,"

legal heirs,“ survivors," wife,“ dependents."

Where, after knowledge that a beneficiary is not qualified, the association re—

ceives the member and accepts his dues

may take the benefits as against the member’s next of kin.“

for several years, the person designated

Status of beneficiary—The beneficiary does not take a vested interest in the

certificate or fund provided for payment until the decease of the member." If

benefits are payable in case of accidental death, the beneficiary acquires a vested

interest at the time of death and not of the accident." If the member has an

absolute right to change the beneficiary, the beneficiary has no right, on his dis

appearance, to maintain an action to reinstate the policy.1 The assignee in bank

ruptcy of the original beneficiary cannot reach the benefits, if she has transferred

them to others in pursuance of a. deathbed direction of the insured, though there

has been no formal change of the beneficiary.‘

Rights of persons advancing dues—The member is not bound to make an

appointment in favor of a person furnishing money to pay certain of the assess

ments, where the beneficiary has already been named.‘

On change of beneficiary, though the formertnitous in the absence of contract.‘

Such payments are gra

beneficiary has paid premiums without knowledge of the power to change the des

ignation, she cannot recover them.s

Designation of beneficiary—Other words of description may remove uncer

snciations doing business in the state may

continue. if they file annual reports and com

ply with similar regulations and may avail

themselves of the amendment as to bene

llciurles by amendments of their constitu

tions or articles or by re-incorporation. a for—

eign association which complies with the

requirements for reports but does not amend

its constitution is governed by laws as to

beneficiaries previously existing. Father not

a dependent cannot be a beneficiary—Rev.

Sts. Mo. 1889. N 3821, 2823, allowing the aid

of families. widows, orphans or other de

pendents and L. Mo. 1897. p. 132, i 1, per

mitting payments to blood relatives. Grimme

v. Grimme, 198 Ill. 265. By-laws providing

that beneficiaries must be members of the

lusured's family, as well as statutes provid

ing that the status of beneficiaries shall be

controlled by the law in ei‘tect at the time

of the member's death. are not retroactiVe.

A beneficiary who is a friend merely of a

member who became such before the enact

ment of the by-laws may take. Roberts v.

Cohen, 60 App. Div. [N. Y.) 259.

92. Proceeds will be distributed to the

wife and children without regard to the

question of Whether the designation was

legal or illegal, there being a provision that

In case of failure of designation the benefits

shall be distributed as an intestate distribu

tion. Dale v. Brumbly. 96 Md. 674.

93. A provision in the by-laws that bene

fits shall be paid the member‘s legal heirs is

regarded as meaning widow and children.

Junda. v. Bohemian Roman Catholic First

Cent. Union, 71 App. Div. [N. Y.) 150,

H. Relatives of a member, members of

his household.or connections by marriage.

Koerts v. Grand Lodge of Wisconsin of Or

der of Hermann's Sons [Wis.) 97 N. W. 163.

05. One designated as the beneficiary's

wife, sud who is in fact living with him un

der s. mistake as to the fact of s divorce

from her former husband, may take as the

wife of the member. Supreme Tent of

Knights of Maccabees of the World v. Mc

Allister [Mich.] 92 N. W. 770. A divorced

wife whom the member has promised to re

marry if “he got into some kind of busi

ness where he could support" her is not an

afiianccd wife or wife. Kirkpatrick v. Mod

ern Woodmen of Americal 103 Ill. App. 468.

06. A regulation requiring that the bene

ficiary be a. dependent is not fulfilled by a

household servant for agreed weekly wages.

Grand Lodge, A. O. U. W., v. Gandy, 63 N. J.

Eq. 692. Specification of dependents as one

class of beneficiaries does not control specif

ically named eligible beneficiaries. Under

hy-iaws making valid payments to "depend

ent, father, etc..” father may be beneficiary

though not dependent. Earley v. Earley, 23

Ohio Circ. R. 618.

M. Coulson v. Flynn, 41 Misc. [N. Y.] 186.

98. Under the statutes of Illinois or simi

lar statutes of other states. Kirkpatrick v.

Modern Woodmen of America. 103 Ill. App.

468. Where there is a. right reserved arbi

trarily to change the beneficiary. Pollak v.

Supreme Council of Royal Arcanum, 40 Misc.

[N. Y.) 274; Spengler v. Spengler [N. J. Eq.)

55 Atl. 285; St. Louis Police Relief Ass‘n v.

Strode [Mo App.) 77 S. W. 1091.

90. Woodmen Acc. Ass'n v.

[Neb.] 97 N. W. 1017. -

1. In effect to test the validity of s. by

law requiring the member to report to the

council within six months after notice sent

by registered mail to his last place of real

dence under penalty of suspension. Pollak

v. Supreme Council of Royal Arcanum, 40

Misc. [N. Y.) 274.

2. Schomaker v. Schwebel. 204 Pa. 470.

a, 4. Leftwich v. Wells [Va.] 43 S. E. 864.

5. Spengler v. Spengler [N. J. Eq.) 55 Atl.

285.

Hamilton
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tainty in the name of the beneficiary.‘ Where the insured has a more power of

appointment of a beneficiary, the beneficiary may take title without delivery of

the certificate to her, there being an indorsement exercising the power.’

Failure or death of beneficiaries—If no persons exist to whom payment may

be made, under the' rules of the order, the fund reverts to the society free from

the claims of creditors or estate of deceased member.a Where, on the death of the

original beneficiary, a new appointment is ineffective, the proceeds are payable ac

cording to the provisions of the by-laws.’ The relatives of the member take as

against the representatives of the beneficiary, where the beneficiary and insured

perish in the same disaster and there is no proof that the beneficiary was the sur

vivor.lo

Change of beneficiaries.“—By statute in some states, members may at any

time, with the consent of the association, substitute beneficiaries." A custom to

change beneficiaries may do away with a failure of the by-laws to provide for

such change." A statute limiting persons to whom death benefits may be payable

cannot be made retroactive, depriving a member of the right which he had before

its passage to change the beneficiary.“ As a general rule, the regulations of the

association respecting a change of beneficiary should be followed, though excep

tions exist, where the society waives strict compliance, where the insured is unable

to comply literally or where death intervenes before the consummation of the

change and after he has done all the acts imposed on him.“ The former bene

ficiary need not have knowledge." Where the only acts remaining to be done be

fore the death of the member to effect a change of beneficiary are formal acts on

the part of the association, the change will be considered to have been made ;"

but if the old certificate is in effect until a new one is delivered, a change which

is not accepted before the death of the member because not in proper form as to

0. Georgia I. Rayné, also designated as

the wife of the member, removes any uncer

tainty from not calling her Georgiana Jack

son Rayne. Russ v. Supreme Council Ameri

can Legion of Honor, 110 La. 588.

7. Leftwich' v. Wells [Va.] 48 S. E. 364.

8. The administrator cannot recover on a

certificate which under the by-laws. its own

provisions and the statutes of organization

provide for payment to only certain persons.

Warner v. Modern Woodmen of America

[Neb.] 93 N. W. 897.

9. On the death of the original beneficiary

who was the member's wife, the proceeds are

payable to his children under a regulation

that where the beneficiary dies during the

lifetime of the member the benefits should be

paid first to the widow and then to the chil

dren. Grand Lodge, A. 0. U. W., v. Gandy,

63 N. J. Ed. 692.

10. The representatives of the beneficiary

have the burden of proof. Males v. Sover

eign Camp, Woodmen of the World, 30 Tax.

Civ. App. 184.

11. General rules as to substitution of

beneficiary, see Insurance.

12. Woodmen Ace. Ass'n v.

[Neb.] 97 N. W. 1017.

18. Facts held sufficient to establish such

custom rendering it binding on the associa

tion. Bchmitt v. Braunfelser Unterstuet

zungs Verein [Tex. Civ. App.] 73 S. W. 668.

14. Behoales v. Order of Sparta, 206 Pa.

Hamilton

11.

15. St. Louis Police Relief Ass'n v. Strode

[140. App.] 77 S. W. 1091. Where on change

of beneficiaries, the secretary of a local lodge

is required to attach his signature as a. wit

ness, the application need not be signed_be

tone him. Donnelly v. Burnham. 86 App.

Div. [N. Y.] 226. Where the association has

not availed itself of the statutes prescribing

the manner in which change of beneficiary

may be effected, the member may change the

beneficiary according to the custom prevail

ing in the association. Waldum v. Homstad

[Wis.] 96 N. W. 806. Where the filling up of

a blank form on the certificate is required.

change cannot be effected by a. separate affi

davit where the grand lodge has not waived

the requirement. Grand Lodge, A. O. U. W.,

v. Gandy, 63 N. J. Eq. 692. If a. policeman,

member of a. police benefit association. who

after retirement from the force, on rejoining

the force, resumes his membership, his desig

nation of his wife as beneficiary made dur

ing the earlier membership may be sufficient

to show his intention that she should be

again the beneficiary and its ratification by

the member in some manner. formal or in

formal. acceptable to the association, is all

that is required to preserve and continue

the designation of the wife as payee. St.

Louis Police Relief Ass'n v. Strode [M0, App.]

'1'! S. W. 1091. Where an association does

not question the rightfulness of a change

of beneficiaries. one cannot, by virtue of

mere relationship to the me er, complain.

Schoales v. Order of Sparta, 206 Pa. 11.

18. Earley v. Earley, 23 Ohio Circ. R. 618.

17. Waldum v. Homstad [Wis] 96 N. W.

806; Donnelly v. Burnham, 86 App. Div. [N.

Y-] £26.
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a portion of the fund, is not operative as to the part concerning which it is in

form.“ Where, on application for higher benefits, the supplementary applicant

designates no beneficiary nor does the new certificate, there is no change of bene

ficiaries, though the new certificate is delivered to another who is declared to be

his beneficiary by the member at the time."

Competency of member to make change—Where the beneficiary is changed

by the principal while mentally incompetent, the original beneficiary may, after

death of the insured, contest the validity.” Lack of mental capacity is not shown

by the writing of a letter to effect a change of beneficiaries instead of filling blanks

on the benefit certificate?1 A letter substituting beneficiaries will be presumed

to be voluntarily and consciously signed, the genuineness of the signature being

proven.n

Surrender of original certificate—Where the constitution provides that a new

certificate may be issued where the benefit certificate is lost or beyond the control

of the member, the member may secure a new certificate to be issued to a new

beneficiary, though the former beneficiary having possession of the certificate re—

fused to surrender it;" but the equities in favor of the former beneficiary may

be so strong as to support his right to the fund, as where the wife of a member

supported him and secured his reinstatement in the lodge, paying the assessments,

and under a subsequently passed by-law, he attempted to make a change in favor

of a sister, though his wife would not surrender the certificate." Where the cer

tificate must be surrendered on change of the beneficiary, except where lost or

beyond the member’s control, an affidavit stating that the member has no longer

control of the certificate must be made by the member and without undue in

fluence." Equity will aid subsequent beneficiaries by regarding that as done

which ought to have been done.26 Where a duplicate certificate is issued, a substi

tution of beneficiaries may be effected by a surrender of such certificate, though

the original is in existence." The fact that the association accepts dues from the

original beneficiary does not estop it from denying liability on the original cer

tificate in favor of a substituted certificate in which the original beneficiary and

another are made beneficiaries."

Designation by MIL—Where the by-law provides that the death benefits are

payable to widows and children of deceased members, a minor child of a member

is entitled thereto, though the member leaves his entire estate by will to a person

whom he authorizes to collect from the association the sum payable on his death.”

Assignment of benefits—A benefit certificate, though not assignable at law,

may be transferred in equity as security.” If there are provisions in the consti

18. Counsman v. Modern Woodmen of

America [Neb.] 96 N. W. 672.

19. Mason v. Mason. 160 Ind. 191.

20. Grand Lodge. A. O. U. W., V. Frank

[Mich] H N. W. 731. Though the bene

nciary may be changed at the will of the

member. Grand Lodge, A. O. U. W., 11. Mc

Grsth [Mich] 95 N. W. 739.

21. 22. Waits v. Grand Lodge of Iowa

Workmen or State of Iowa, 118 Iowa. 216.

23. Spengler v. Spengler [N. J’. Eq.] 65

A11. 285: Laney v. Lahey. 174 N. Y. 146.

Especially where she ceases to pay assess

ments and the new beneficiary keeps up

the payment. Grnnd Lodge, A. O. U. W., V.

McGrath [MichJ 95 N. W. 139. The society

may waive such surrender. Allgemeiner Ar

halter Bund v. Adamson [Mich] OI N. W.

24. Supreme Council Catholic Benev. Le

gion v. Murphy [N. J. Eq.] 55 AU. 497.

25. Afi‘idavit prepared by the beneficiary's

sister who was to be the new beneficiary held

insufficient, because obtained from the mem

ber when his mind had become weakened by

liquor and falsely stating that he was no

longer living with his wife. Supreme Coun

cil. Catholic Renev. Legion, v. Murphy [N. J.

Eq.] 55 At]. 497.

30. Lahey v. Lahey. 174 N. Y. 146.

27, 28- Fanning v. Supreme Council or

Catholic Mutual Ben. Ass'n, 84 App. Div. [N.

Y.] 206.

20. Hunter v. Firemen's Relief & Benev.

Ass‘n, 20 Pa. Super. Ct. 605.

so. Binkley v. Jarvis, 102 Ill. App. 59.

T86.
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tution and laws against making policies payable to creditors or assignable, a cri

itor cannot obtain right to benefits of an assignment indorsed on the policy

The same is true where by statute it is provided its certificates shall not be assig

able save to certain persons, among whom are not included creditors."

Exemption of benefits from debts.—-In certain states moneys received as be]

fits are exempt from execution." If payable to certain relatives, they are not

be regarded as a part of the insured’s estate.“

Statutes exempting benefits to be paid from garnishment or other process a

not a denial of the equal protection of the laws, where fraternal orders are se]

rately classed under the statutes,“ but a statute which exempts from its pro

sions as to benefit associations generally, certain designated orders which are 1

shown to reasonably receive a different classification, is invalid, as discriminating

and the section which deprives such orders of the privilege conferred on the 0th

cannot be disregarded, allowing the other sections to remain valid."

§ 10. Contingencies on which benefits accrue; amount. Essential durati

of membership—Where an association of teachers of public schools provides

annuity for members who have completed a term of school service of certs

length, a public school teacher may be entitled to an annuity though a porti

of her service was in a private school.“ Where the members of an absorbed or(

are to be given the same standing which they held in their own organization, th

membership in the order absorbed cannot be linked with membership in the :

sorbing order so as to entitle them to the greater benefits conferred as incident

longer membership in this order.”

Incontestable clauses are to be construed against the insurer, but a eonsti

tional provision that a certificate shall be incontestable if the member confo:

to the laws and rules does not comprehend agreements made independently a

outside of the laws and rules of the association.‘0

Causes of death 01' injury.——Dccisions as to whether a death or injury is c

for which the insurer is liable are grouped in the notes.“

81, 32. Dale v. Brumbly. 96 Md. 674. blood poisoning resulting from an acciden

83. Laws 1901, ch. 397. Ettenson 1!- cut is an accidental injury. Delaney v. M!

Schwartz, 38 Misc. [N. Y.] 669. ern Ace. Club [Iowa] 97 N. W. 91. Bree

3-1. Where one not a relative, to whom the ing of blood vessel while insured in attem

certificate is made payable on the repre- ing to remove nightshlrt over his head. 1

sentation that insured had no relatives liv- accident. Smouse v. Iowa State T. M. As:

ing. pays expenses incidental to the last 111- 118 Iowa, 436. Immediately refers to ti

ness and burial of insured, he cannot recover not cause. as used in a provision for bei

them out of the insurance. Voelker v. Grand fits in case of injury which shall immedia

Lodge of Brotherhood of Locomotive Firemen 1y, wholly and continuously disable h

[Mo. App.] 77 S. W. 999. There is no trust Pepper v. Order of United Commercial Tr:

in favor of the estate or creditors of the elers, 24 Ky. L. R. 723, 69 S. W. 956.

member. Warner v. Modern Woodmen 01' Excepted rinks: Railway freight bral

America [Neb.] 93 N. W. 397. men as a. prohibited class includes a distr

85. Supreme Lodge. United Benev. Ass'n. freight brakeman employed within a limi‘

v. Johnson [Tex. Civ. App.] 77 S. W. 661. territory. Snow v. Modern Woodmen.

36. 37. Supplement Sayle's Civ. St. 1899. Ohio Ciro. R. 142. Where death in a duel

1900, tit. 49a. Supreme Lodge, United Benev. excepted, death in a combat is not includ

Ass'n, v. Johnson [Tex. Civ. App.] 77 S. W. unless shown to have been pre-arrang

661, Davis v. Modern Woodmen [110. App.] 73

38. Child v. Teachers' Annuity & A. Ass'n. W'. 923. Loss of a. hand by discharge 0]

21 Pa. Super. Ct. 480. gun while removing it from one room 0;

3i). Pfingsten v. Perkins. 82 N. Y. Supp. house to another. is within the limitaticm

399, to the amount of benefits in case of injury

40. Such as an agreement in the appli- ceived while hunting or in any way using

cation that there shall he no responsibility handling fire arms. Doody v. Nat. Maso

if the applicant die by suicide and agreement Ace. Ass‘n [Neb.] 92 N. W. 613, 60 L. R.

to conform to the constitution which also 424. Voluntary or unnecessary exposure

contains a provision for non-liability in case danger or obvious risk of injury, cover-g i

of suicide. Royal Circle v. Achterrath, 204 attempt to board a. moving train of cars WI

111, 549, merely to avoid missing the train. thou

41. \Vhat are accident-l Death from the injured is young. strong and active 5
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Suicide as a forfeiture of benefits is a question as to which the courts are

widely variant.‘2

An incontestable clause may estop the association from claiming the benefit of

a provision against suicide," and where trial and conviction is provided to establish

loss of good standing, suicide will not forfeit such standing.“

A member may be regarded as insane at the time of committing suicide if

he was then without sufficient reason to know what he was doing or to distinguish

right from wrong, or if he had not sufficient will power to govern his actions, by

reason of some insane impulse which he could not control.“ An illness need not

be such as to confine the member to bed, to render the association liable for benefits

on suicide in “delirium” resulting from illness.“ A finding of the commission

of suicide amounts to the determination that it was the intentional act of a sane

man.“

Disability as a ground of recovery is generally defined as inability to pursue

a customary employment."

with experience in boarding and alighting.

the train moving from eight to ten miles an

hour. Small v. Travelers' Protective Ass‘n

[GIL] 45 S. E. 706. An exception against ac

cident or death. while insured is on a rail

road bridge or a road bed violating laws or

rules of a corporation. does not apply to an

insured carefully crossing a. railroad track

at a point recognized as a thoroughfare to

a depot. Payne v. Fraternal Acc. Ass'n, 119

Iowa. 342.

42. Illinois: Benefits are not forfeited by

suicide on the ground that it is a death in

violation or law. nor does it involve an at

tempt to commit suicide, which is a crime.

Royal Circle v. Achterrath. 204 Ill. 549. A

stipulation in a contract that benefits will

not be paid on death by suicide. whether

sane or insane, prevents a recovery. though

the member by reason of his total insanity

was incapable 0t forming an intent to take

his life. Seitzlnger v. Modern Woodmen, 204

Ill. 58. “'here liability on account of death

by suicidal act. sane or insane. is stipulated

against. liability exists only where insured.

on committing suicide. is in such a state or

mind as to be unconscious of the physical

nature of the act which caused his death and

it is error to instruct that there could be a

recovery unless insured at the time of his

death was capable of forming a rational in

tent and he did with rational intent commit

suicide. Supreme Lodge, 0. M. P.. v. Gelbke,

198 Ill. 365.

Kentucky: Though there is no stipula

tion as to suicide. benefits are not payable on

suicide of the insured when sane. though

Otherwise it Insane. Mooney v. Grand Lodge.

A. 0. U. W., 24 Ky. L. R. 1787, 72 S. W. 288.

gr0und of public policy. where the contract

provides for a limited liability on death in

such manner. Morton v. Supreme Council

of Royal League [MO. App.] 73 S. W. 259.

Mlmnrlt It cannot be contended that a

certificate is invalidated by suicide on the

Nebraska: Where there is no such provi

sion in the contract. suicide of the assured

does not avoid the right to benefits. Su

preme Lodge. 8. & D. of P., v. Underwood

[Nob] 92 N. W. 1051.

New York: The beneficiary stands in the

same position as the beneficiary of an ordi

nary lite policy with regard to the wrongful

set 0! the insured in taking his own lite.

Curr. Law. Vol. 2—7.

Cannot recover where a subsequent by-law

forfeits rights on suicide. Shipman v. Pro

tected Home Circle. 174 N. Y. 398. Suicide is

an illegal act within a restriction against

death of insured by any illegal act or his

own. Id.

Texas: It cannot be contended that rights

of membership and rights of participation in

the benefit fund are distinct. thus allowing

the beneficiary to recover in case of a sui

cide. where the laws provide that self-de—

struction. whether same or insane. will ren

der the benefit certificate null and void.

United Moderns v. Colligan [Tex. Civ. App.]

77 S. W. 1032.

43, 44. Royal Circle v. Achterrath. 204 Ill.

549.

45. Mooney v. Grand Lodge, A. 0. U. W..

24 Ky. L. R. 1787, 72 S. W. 288.

48. Evidence held sufiiclent to warrant

submission of the question to the Jury. Su

preme Lodge. K. of H.. v. Lapp's Adm'x, 25

Ky. L. R. 74. 74 S. W. 656.

47. Pen. Code. 5 172. defines suicide as the

intentional taking of one‘s own life. Ship

mnn v. Protected Home Circle. 174 N. Y. 398.

48. "Disability," is inability to perform

the insured's ordinary duty in the employ

ment in which he was engaged at the time

of his injury. Chicago. B. & Q. R. Co. v. Ol

son [Neb.] 97 N. W. 831. Total and perma

nent disability to follow any occupation. is

such as incapacitates the member from tol

lowing his usual business and renders him

unable to perform labor more than sufficient

to pay his beard. Monahan v. Supreme

Lodge. 0. C. K.. 88 Minn. 224. Total inca

pacity to perform manual labor means total

inability to perform manual labor to an ex

tent necessary to entitle the member to re

ceive earnings. Grand Lodge. L. F.. v. 0r

rell [111.] 69 N. E. 68. A definition oi! "per

manently" in relation to an injury as one

that will exist throughout all time. cannot he

complained of by the association. 1d. Un

der by-laws providing for payment of bene

fits on disability. disabling the member to

direct or perform the kind of business or

labor which he has always followed. and by

which alone he can thereafter earn a liveli

hood. a. farmer who also operates a portable

saw-mill is entitled to benefits where by an

accident his arm is rendered useless, render.
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§ 11. Proofs of death or right to benefits. Time.—A provision for payment

within ninety days of proof of death does not impose a forfeiture for failure to

make proof within ninety days.“

li’aiver of proofs—Formal proofs of death are unnecessary where the associa

tion disclaims all liability, basing its refusal to pay on other grounds,“0 or where

it has failed to furnish blanks on demand f“ so of blanks for sick benefits.“ A

grand recorder may waive proofs of death.“ Where the claimant presents his

claim in a manner satisfactory to the subordinate lodge, which certifies them to

the grand lodge, and the grand lodge receives and acts on them as having been

properly presented, it cannot thereafter complain as to the manner of presentation

of the claims.“

Conclusiveness and effect of proofs—Where no equitable estoppel exists, state

ments in the proof of loss may be contradicted.“ Such estoppel does not arise

from negligence in not reading proofs of loss," or where it does not appear that

the insurer relied on the statements, or was in a serious condition on account

thereof."

Officers of local lodges furnishing death proofs may act as agent of the gen

eral body to such a degree as to render admissible statements and admissions against

the society’s interest made in filling out such proofs.”

Admissions- of liability.—Liability cannot be imposed on grand lodge by acts

of subordinate lodge ofiicers if they have no authority over the payment of death

benefits.” A death notice from the subordinate lodge to the supreme lodge re

citing that the dues of the assured had been paid and that the beneficiary was en

titled to the death benefits on which the supreme lodge acts and refuses an assess

ment is an admission of liability." A statement by member of finance committee

of grand lodge that a receipt for a last payment fixed the lodge’s liability does

ing him unable to do any work at the farm

or at the saw-mill. Bench v. Supreme Tent.

K. M. [N. Y.] 69 N. E. 281.

49. Fraternal Aid Ass‘n v. Powers [Kart]

73 Pac. 65.

50. Supreme Lodge. 0. M. P., v. Meister.

105 Ill. App. 471. By claiming and obtaining

the affirmative of an issue of suicide defend

ant admits that all conditions precedent had

been complied with. Meyer v. Supreme

Lodge. K. of P., 82 App. Div. (N. Y.) 359.

Letter to the beneficiary's attorney refusing

payment on the ground of suspension with

out objection on account of failure to make

proofs. Alexander v. Grand Lodge. A. O. U.

W., 119 Iowa. 519. Letter circulated by a

local lodge seeking aid for the beneficiary

from the other lodges on the ground that

she is unable to recover on the certificate be

cause her husband has not paid an assess~

ment. Supreme Lodge. 0. M. P., v. Meister,

204 111. 527.

51. Ancient Order of Pyramids v. Drake.

66 Kan. 538. 72 Pac. 239.

52. Failure to file weekly certificates as

a condition to payment of sick benefits is

waived. where his physician has refused to

make them out and the society's physician

has refused to furnish the necessary blanks.

Rameil v. Duffy. 82 App. Div. (N. Y.) 496.

53. Where the finance committee does not

pass on proofs of death except when sub

mltted to it with the signatures of the grand

master and grand recorder. Alexander v.

Grand Lodge, A. 0. U. W., 119 Iowa. 519.

54. Grand Lodge. L. F., v. Orrell [111.] 69

N. E. 68.

55. Supreme Tent, K. M.. v. Stensland

[111.] 68 N. E. 1098. Nor does knowledge of

death by strangulation estop the beneficiary

from assigning a different cause of death at

trial. where the statements in the proofs are

mere opinions. Id.

58. Supreme Tent.

[11].] 68 N. E. 1098.

57. Where some two months before trial.

the insurer. by replication, had notice that

suicide would be controverted, and there was

also a. special written notice to the same

effect, evidence that death did not result

from suicide. contradicting the statements in

the proofs of loss, may be admitted. Bu

preme TentI K. M.. v. Stensiand [Ill.] 68 N. E.

1098.

58. Where the by-laws of defendant so

ciety and the form for proof of death pro

vided by it. imposed on the officers of the

assembly, of which the deceased was a. mem

ber. the duty of preparing. certifying to. and

forwarding to the head office, proofs of death,

and their opinions as to the validity of the

claim. using blank forms furnished for that

purpose by the supreme secretary. Patter

son v. United Artisans [Or-1 72 Pnc. 1095.

59. An invitation to the attorney of a. hen.

eficiary to lay his case before the grand

lodge finance committee. is not a. binding

admission of liability where liability had

been previously denied and payments to so

cure re-instatement tendered back. Adams

v. Grand Lodge. A- 0- U- w- [NEb-l 92 N. W.

588.

00. Action by administratrix. Pfeifer v.

supreme Lodge. B. S. B. Soc... 173 N. Y. 418.

K. M., v. Stensland
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not waive forfeiture for failure to comply with other conditions." If, on the

suicide of a member, the association is liable for the assessments paid in, the

association does not waive a defense of the suicide by allowing the beneficiary to

furnish proof of death and conduct an appeal before tribunals of the order

after her claim for full amount was rejected." '

§ 12. Payment of benefits.—A trustee appointed by the subordinate lodge

of the society is the agent of the subordinate lodge and not of the beneficiary, so

that the supreme council does not discharge itself by the payment of the amount

of death benefits to him."

Settlements and release of liability—A release signed by the beneficiary under

surprise and pressure for immediate action, without opportunity to seek legal advice

or ascertain the facts, may be set aside in equity.“ A receipt or release by the

beneficiary given on payment of the amount for which the association concedes

its liability is without consideration as to the difference between such amount and

that actually due on the certificate.“

The fact that the association acknowledges that a certificate has been taken

up by mistake on settlement of a claim for benefits and that it is reissued and pre

miums are accepted, does not waive the right to insist on a return of the amount

paid under the settlement as a condition for a rescission thereof.“

Where a settlement of all claims which the holder had or might have against

the association is pleaded, it will be construed not to cover a subsequent death of

insured in the same accident and to be a defense only to the amount of payment

alleged."

Where an applicant for membership in a beneficiary society has released his

mortuary benefits in another society and died before the consummation of transfer

of membership, the beneficiary cannot claim benefits from both societies where he

accepts those payable by the society of which decedent intended to become a mem

ber on an agreement to relinquish to it the sum which would have been due him

from the prior society."

Interpleader of claimants—If the association pays the money into court and

interpleads the claimants, its distribution may be awarded according to the equi

table principles without regard to technical defenses which could be asserted by

the association.”

Amount payable and funds which may be resorted t0.-Where from the con

tract it is uncertain as to whether a fixed sum is to be paid or only the amount

realized by an assessment on the members, the construction most favorable to the

insured will be adopted and the fixed amount awarded."

A proviso in a'by-law that the face value of the benefit certificate shall be

paid means the amount stated in the body of the certificate, though in another

portion of the same by-law it states that a certain um shall be the highest amount

aid." 'p A judgment cannot be rendered for the full amount of a policy where the

81. Adams v. Grand Lodge, A. 0. U. W.. 66. Slater v. U. S. H. & A. Ins. Co. [Mich.]

[NebJ 92 N. W. 588. 95 N. W. 89.

fl. Vnelkel v. Supreme Tent, K. M., 116 67- W°°dm°n Acc- Afls'n v. Hamilton

N. w_ 1135_ [Neb.] 96 N. W. 989.
w“. 202' 92 68- L'Unlon St. Jean Baptiste v. Couture

as. Pfeifer v. Supreme Lodge. B- B- 3- [R1,] 53 an. 42.

50¢" 173 N' Y' “8' 09. Supreme Council. C. B. I... v. Murphy

.4. Facts held to Justify such a. setting [N 3_ Eq_] 55 A“ 491.

aside. United COmmBI‘Clfll Traveler! V- “0' 70. Laker v. Royal Fraternal Union, 95

AM (c, c. A.) 125 Fed. 858. Mo_ Ann 353_.

Q Supreme Council, A. L- 0! E. 7- 5m"? 71. Supreme Council. A. L. of H., v. Storey

[rm cw. ADD-l 16 5- W- 901- [Tex. cw. App.) 1: s. w. 901.
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l

by-laws in force provide that one assessment is to be levied for each loss, whil

is to go as far as it will toward paying the face of the certificate, and there

no evidence as to the amount which would be raised by such an assessment 0th

than the amount raised by monthly assessments under by-laws which are declari

voit .12

The beneficiary is not entitled to resort to an equalization fund maintainl

to be resorted to when the death rate should necessitate more than a certain nu!

ber of assessments in a year, unless such death rate has existed."

If the benefit certificate and constitution and by-laws show that assessmen

are made to accumulate and replenish a. fund for the payment of death losses a1

not to pay particular losses, the representatives of a member are not the owne

of any specific portion of the fund levied, for their particular and exclusive use

Interest and damages.—On recovery, plaintifi is entitled to interest from t

time the policy is due."

Where the defendant fails to show that it was a fraternal benefit associatio

plaintiff may recover damages and attorney’s fees."

§ 13. Procedure to enforce right to benefits. Form of action.—Where the

is a fixed promise to pay a certain sum, an action at law will lie," though 11

where the agreement is that the beneficiaries are to receive from the benefit fun

the amount of one assessment from each contributing member."8

Pursuit of alternative remedy.—An action for damages may amount to a we

ver of benefits under a relief department of the defendant," but where the memb

makes an application for relief benefits and on a misunderstanding brings l

unsuccessful action at law, it will not prevent his enforcement of his right

benefits.80

Exhaustion of remedies within order.—A right to benefits cannot be defeat

on the ground that the decision of the association is a final adjudication,81 b‘

decisions of a tribunal established by the constitution to determine the extent \

an injury are binding on the members.“ One who has become a member of

benevolent order is entitled to appeal to the courts for redress only after ado;

72. Evans v. Southern Tier M. R. Ass'n,

76 App. Div. (N. Y.) 151.

73. Rambousek v. Supreme Council, M. T.,

119 Iowa. 263. .

74. Reeves v. Supreme Lodge, P. of A..

65 Kan. 860. 70 Pac. 357.

75. Supreme Lodge, K. of H., v. Lapp‘s

Adm'x, 25 Ky. L. R. 74, 74 S. W. 666. It the

order denies liability, interest may be al

lowed in Iowa from 90 days after the in

sured’s death though the beneficiary is a

non-resident. Alexander v. Grand Lodge,

A. 0. U. “7., 119 Iowa, 519. YVhere the cer

tificate is for a specified sum of money as in

demnity for total disability, interest may be

allowed from the date of a. refusal of pay

ment after compliance with the by-laws as

to the presentation of the claim. Grand

Lodge. L. F., v. Orrell [Ill.] 69 N. E. 68.

76.- Supreme Council, A. L. of H., v. Storey

[Tex. Civ. App.] 75 S. W. 901.

77. Funeral and monument benefits. Sleight

v. Supreme Council, M. '1‘., [Iowa] 96 N. W.

1100.

78. Sleight v. Supreme Council. M. T.,

[Iowa] 96 N. W. 1100. The objection is not

waived by failure to move to transfer the

case to the proper docket. especially where

for a portion of the benefit sought to be re

covered, an action would lie at law. Id.

79. The regulations of the relief depar

ment provided that in case of injury a max

ber might elect to accept benefits in purs

ance of the regulation or to prosecute 1

claim at law against the company. Chicag

B. & Q. R. Co. v. Olson [Neb.] 97 N. W. 8i

It recovery of the full amount allowed 1

statute has been had against the railro.

for the wrongful death‘ of an employs. r

covery cannot be had by the beneficiary 1

the certificate of an aid department. Oyst

v. Burlington Relief Department [Neb.] 91

W. 699. 59 L. R. A. 291.

80. Chicago, B. & Q. R. Co. V.

[Neb.] 97 N. W. 831.

81. Child v. Teachers' Annuity & A. Ass

21 Pa. Super. Ct. 480. An arbitrary reje

tion of an application for transfer to a cla

of membership carrying greater benefi

cannot defeat the rights of the applicant. b

it cannot be said that rejection is arbitral

where the examining physician refuses 1

applicant for transfer who was of an a

vanced age and whose pulse when sittii

was 76 and when standing 80. Supra]

Lodge, K. P., v. Andrews [1nd. App.] 67 N,

1009.

82. Sanderson v. Brotherhood of R. Tru

men, 204 P8. 182.

01s
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ing the procedure and exhausting the remedies prescribed by the constitution and

by-laws of the order, provided such regulations and by-laws are not violative of

the law," but exhaustion of remedy by appeal within the order must be made

obligatory by the laws of the society,“ but before an order can hold a member to

strict observance of its rules regulating procedure on appeal, it must show that in

all matters touching his substantial rights, it has observed these regulations.”

Non-action of the supreme lodge of an association, on an appeal on account of

no appearance for complainant, does not affect the claim any more than in the

case of a continuance to another term for default in not appearing and demanding

trial.“

Provisions in the by-laws for arbitration before suit on disputed claims must

be complied with by the beneficiary,‘‘1 but are waived by an unqualified denial of

liability," or answer to the beneficiary’s complaint.“ Where the beneficiary has

no alternative after expulsion of a member but to submit the matter to arbitra

tion, the beneficiary may resort to the courts on a refusal of an offered arbitra

tion, not having a right to appeal to the higher tribunals of the order.“0

Failure for nine years to appeal to supreme lodge or the civil courts from

rejection of an application for transfer will justify the order in believing that the

member was satisfied with the result reached.“1

Time to sue.—On a denial of liability on the ground that there has been no

injury, the insured may sue without waiting the expiration of a period during

which it is stipulated no action can be brought," but see contra.”

Who may sue.-—~Where the benefits are payable to the heirs of the member, his

administratrix may sue,“ or where the widow and children are entitled, the widow

may sue for benefits as administratrix."

Pleading.--The beneficiary should plead facts showing his right to sue.“ If

benefits are to be the amount of an assessment, before an action at law for dam

would afford no relief. Action for re-instate

ment where under its own laws defendant

could not re-instate plaintiff without a medi

88. Schou v. Sotoyome Tribe. No. 12 [Cell

73 Pac. 996; “’eigand v. Fraternities Ace. Or

der [Md] 65 Atl. 630. An action on a bone

flt certificate may be defeated where the

member has been suspended and has not

appealed as provided by the by-laws of the

association. Modern Woodmen v. Taylor

[KanJ 71 Fee. 806.

84. Supreme Lodge. K. P., v. Andrews

[lnd. App.] 67 N. E. 1009.

85. Sehou v. Sotoyome Tribe. No. 12 [Cal.]

73 Fee. 998. Where the society denies mem

bership. a provision of its by-laws for ap

plication to the grand lodge before action

in case of a difference between the member

or his heirs and a subordinate lodge concern

ing benefits. is not applicable. Wuerfler v.

“’is. Order of Druids, 118 Wis. 19. A mem

ber cannot be precluded from maintaining a.

suit for sick benefits. Where she is expelled

before bringing action for the reason that

he had retained an attorney. Ramell v.

Duffy. 82 App. Div. (N. Y.) 496. An appeal

as provided by the by-laws is not rendered

unnecessary by the fact that the member is

told that he could appeal but that it would

not benefit him, since the appeal would be

heard by the same persons who had already

disposed of his claim. Wick v. Fraternities

Ace. Order. 21 Pa. Super. Ct. 507. An action

for re-instatement may be prosecuted with

out appeal where the obstacles to an appeal

are so great as to amount almost to a de

nial of justice. and it is apparent the appeal.

cal certificate which it was impossible for

him to secure. Brown v. Supreme Ct..'I. O

F.. [N. Y.] 68 N. E. 145.

86, 87. Hoag v. Supreme Lodge. I. 0.,

[Mich] 96 N. W. 996.

88, 89. Wuerfler v. Wis. Order of Druids,

116 Wis. 19.

00. Dubclch v. Grand Lodge. A. O. U. W..

[Wash] 74 Fee. 832.

01. Supreme Lodge. K. P..

[Ind. A.an 67 N. E. 1009.

02. Evidence to such effect may be ex

cluded. Modern Brotherhood v. Cummings

[Neb.] 94 N. W. 144.

98. Where an amount for funeral and

monument benefits is not payable for six

months after proof of death. action cannot

be brought prior to the lapse of such time

though defendant refused to recognize any

liability under the certificate. Sleight v. Su

preme Council. M. T.. [lows] 96 N. W. 1100.

M. Pfeifer v. Supreme Lodge. B. S. B.

Soc.. 173 N. Y. 418.

05. Janda v. Bohemian Roman Catholic

First Cent. Union. 173 N. Y. 017.

06. Where funeral benefits are payable to

the nearest of kin of deceased or the persor.

having the burial of the member in charge.

plaintiff must place himself in one of such

classes. Sleight v. Supreme Council, M. T..

[Iowa] 96 N. W. 1100.

v. Andrews
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ages may be maintained, it must be alleged that the association has in its ban

money so collected which it is bound to pay over." Where the certificate recit

that it is issued subject to the laws of the order, which by express reference a

made a part of the certificate, the beneficiary must aver full performance of i

the conditions imposed by the contract of insurance and laws of the order

facts by which such conditions have been waived.“ A circular which, while i

inducement to the making of a contract, is no part of it, is properly stricken fro

a pleading in an action to recover the promised benefits.”

A subsequently enacted by-law, changing the contract, must be specially pleadi

by defendant to be taken advantage of.1 A defense of forfeiture for nonpayme

of assessment cannot be made under the general issues.2 Where the petition 2

leges that defendant is a corporation engaged in the life insurance business, ti

defendant will be regarded as an ordinary life insurance company if it mere

admits its incorporation and does not set up the kind of corporation that it ii

An answer merely setting up reliance on representations is demurrable on strikii

out the representations because made in the application which was not made

part of the policy.‘ Matter avoiding forfeiture for nonpayment of dues may ‘

pleaded in a reply.‘

Issues.—Under a stipulation submitting whether a supreme body had autho

ity to enact and apply an amendment to an existing contract, it cannot be eonsi

cred whether proper notice of the amendment was given.‘

Burden of proof and presumptions.—-A defense in abatement that defends:

unincorporated lodge has too few members to be sued in the persons of its office

must be proved.1

A presumption of payment of membership fees arises from the delivery

the policy.8 A prima facie case is established- by proof of death and presentati<

of proofs thereof by plaintiff, where decedent’s death is the only matter in lSSlH

In an action for sick benefits which have been discontinued, plaintiff must shc

that their continuance is not optional with the lodge."

Defendant has the burden of proof of fraud and bad faith in representatio:

in the application,“ of termination of good standing,12 of suicide," and the bu

97. Sleight v. Supreme Council, M. T.. 8- Cauveren v. Ancient Order of Pyr

[Iowa] 96 N. W. 1100.

08. It is not sufficient to aver that de

ceased was at the time of his death a. mem

ber of the order and entitled to all the rights

and privileges of such member. Grand

Lodge, A. O. U. W., v. Hall [Ind. App.] 67

N. E. 272. An averment of prompt and punc

tual payment of all assessments demanded.

is a sufficient averment that they were paid

to the proper ofl‘lcer. Supreme Council. A. L.

of H.. v. Orcutt (C. C. A.) 119 Fed. 682.

90. Circular stating that in case of a.

member being unable to pay the benefits on

account of sickness or disability, he will not

be suspended if he notified the secretary of

the lodge before becoming delinquent.

Sleight v. Supreme Council, M. '1‘. [Iowa]

96 N. W. 1100.

1. Supreme Council, A. L. of H., v. Storey

[Tex. Civ. App.] 75 S. W. 901.

2. Prac. Act, § 126 (Gen. St. p. 2554) pro

vides that on averment of performance of

conditions precedent generally, defendant

must specify the particular conditions prece

dent which he intends to deny. Van Alstyne

v. Franklin Council No. 41 [N. J. Law] 54

Atl. 664.

mids, 98 Mo. App. 433.

4. Supreme Commandery, U. 0. G. (2.,

Hughes. 24 Ky. L. R. 984. 70 S. W. 405.

5- Where a suspension for non-payme

of dues is alleged in an answer. a reply s

leging that notice of sickness had be

given the order and it was its duty to p:

the dues, is not a departure. Smith v. So

ereign Camp of Woodmen [Mo.] 77 S. W. 8(

6. Eversberg v. Supreme Tent, K. 1

[Tex. Civ. App.] 77 S. W. 246.

45:. Boyd v. Gernant, 82 App. Div. (N. Y

8. Where the certificate states that it

issued in consideration of the membersh

fee and this presumption is not overcome l

the treasurer of the local and of the gran

lodges, that the fees have not been tran

mitted or remitted to the grand lodge, whe

the certificate is written by a solicitii

agent. Taylor v. Supreme Lodge, C. ]

[Mien] 97 N. W. 680.

9. Robinson v. Supreme Commandery,

0. G. C.. 7"! App. Div. (N. Y.) 215.

10. Boyd v. Gernant, 82 App. Div. (N. Y

456.

11. Alden v. Supreme Tent, K. M., 78 An

Div. (N. Y.) 18.
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den of proof of suicide does not shift during the trial.“ The presumptions are in

favor of sanity.“

Admissibility of evidence.1°—Experts should not be allowed to testify as to

suicidal intent." An objection, that while experts may know the condition of a

body in case of ordinary strangulation, they may not be experts in cases where the

body was partially resting on the floor, is frivolous." _

Statements of the insured tending to falsify statements in his application,

made some years before the date of the application, are inadmissible as against the

vested right of the beneficiary." The. admissions of the insured that he shot him

self are admissible only as part of the res gestae.”

A coroner’s inquisition record is not in Oregon of sufficient judicial character

to be admissible to show cause of death,21 nor is it admissible, though attached to

the proofs of death made by the beneficiary, if furnished by the subordinate lodge.22

Papers purporting to be receipts for assessments and dues cannot be admitted

without identification." Alterations in receipts for assessments must be explained.“

Where plaintifi is also a member of the order, receipts showing payment of assess

ments by him are not admissible except as they may tend to explain disputed receipts

claimed to have been given to deceased, in which case they may become material

in rebuttal.“

On an issue of bad faith in an answer as to prior rejection, statements of the

agent to insured to answer the way in which he did and a promise by the agent to

explain the rejection to the company are admissible.“

Rulings on evidence—A ruling that a letter written by deceased to the associa

tion does not show an acquiescence in the cancellation of his certificate of insur

12. Where the certificate of membership

introduced shows good standing at time of

issuance. Monahan v. Supreme Lodge, 0.

C. K., 88 Minn. 224.

13. Cox v. Royal Tribe, 42 Or. 365. 71 Pac.

73; Supreme Tent, K. M., v. Stensland, 105

Ill. App. 261.

Mt Though the proofs of death introduced

by plaintiff state suicide as the cause. Su

preme Tent, K. M.. v. Stensland [111.] 68 N.

E. 1098.

15. Defense of suicide.

Achterrath. 204 111. 549.

16. A circular which is no part of the

contract is not admissible in evidence as

tending to vary it by inserting a provision

for payment of delinquent dues by local

lodges. Sleight v. Supreme Council, M. T..

[Iowa] 96 N. W. 1100. Where proofs of death

are required to contain affidavits of the presi~

dent and secretary of the subordinate lodge

u to decedent's record as a member, an un

signed aiiidavit which had been presented by

the plaintiff to the oflicers and of which sig

nature was refused on the ground that it was

not correct. is inadmissible especially where

accompanied by an niildavit of plaintiff that

decedent had paid all assessments due at

the time of his death. Rambousek v. Su

preme Council, M. T.. 119 Iowa. 263. Where

notice under the laws of the order was to be

made through a. lodge paper an aflidavit of

the publication and mailing of the paper con

taining a call for assessments is admissible,

payment of assessments being disputed. Id.

A death certificate showing death from con

sumption is evidence of a breach of war

ranty that insured was free from consump

Royal Circle v.

tion. Death within a year and certificate in

conformity with St. Louis City Charter. art.

12, i 10. Ohmeyer. v. Supreme Forest Wood

men Circle. 91 Mo. App. 189. Failure to deny

charge of misrepresentation preferred by the

presiding omcer before the lodge may be re

garded as an admission of- its truth. Fox

hever v. Order of Red Cross. 24 Ohio Ciro. R.

56.

17. The words “suicidal intent" are prop

erly stricken from the question “Could the

death of this man have been caused by

strangulation with suicidal intent?" Su

preme Tent, K. M., v. Stensland [111.] 68 N.

E. 1098.

18. Supreme Tent, K. M,

[111.] 68 N. E. 1098.

10. Rawson v. Milwaukee Mut. L. Ins. Co.,

116 Wis. 641.

20. Since the beneficiary claims in her

own right and not through insured. Sut

clii'fe v. Iowa State Traveling Men‘s Ass'n.

119 Iowa, 220.

21. Be]. & C. Ann. Codes 8; St. N 1045.

1683-1690. CO! v. Royal Tribe, 42 Or. 365, 71

Paci 73.

22. Not an admission of the beneficiary.

Cox v. Royal Tribe. 42 Or. 865, 71 Pac. 73.

28. Sleight v. Supreme Council, M. T..

[Iowa] 96 N. W. 1100.

24. Alterations in the name of the party

to whom they were given. Rambousek v.

Supreme Council, M. T.. 110 Iowa, 263.

25. Rambousek v. Supreme Council. M. T..

119 lowa, 263.

20. Alden v. Supreme Tent, K. M., 78 App.

Div. (N. Y.) 18.

v. Stensland
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ance, as bearing on the question of its admissibility in evidence, does not state

cifect as evidence."

Sufficiency of evidence as to particular issues," such as forfeiture,29 or waive

misrepresentation, etc.,81 are grouped in the notes. Suicide need be established 0

by fair preponderance of evidence,“2 though a finding that insured did not com

suicide will be sustained unless every reasonable hypothesis of accident is excludel

Instructions—The rules as to instructions in other actions are applicabl

Examples of particular instructions which have been criticised or approved

grouped in the notes."

FRAUD AND UNDUE INFLUENCE.

! 1

5 2.

Subject 0! Transaction (10?).

Actual Fraud (105). §8. Inferences from Circumstance. 1

Inference. from Intrinsic Nature and Conllillon 01' Parties (107).

g 4. Relncdlel (108).

Scope of t0pic.—-This topic is designed to treat only principles of gene

application“ as to fraud and undue influence in the execution of contracts a

27. Thompson v. Family Protective Union

[S. C.] 45 S. E. 19.

28. To establish pinintiit’s parental rela

tion to insured. Voelkcr v. Grand Lodge, B.

of L. F., [Mo. App.) 77 S. 1V. 999. A finding

that insurance was not_taken out is Justi

fled where there is no production of a. cer

tificate or evidence that it was taken out.

Lettwich v. Wells [Va.] 43 S. E. 364. Where

proof of amount of membership has been

excluded as immaterial on defendant's ob~

jection, a verdict will not be set aside on

the ground of absence of proof as to mem

bership. Modern Brotherhood v. Cummings

[Neb.] 94 N. W. 144. '

29. To show forfeiture of rights. Grand

Lodge, A. O. U. W., v. Scott [Neb.] 93 N. W.

190: Schou v. Sotoyome Tribe, No. 12, [Cal.]

73 Pae. 996.

80. To Justify submission of question of

the waiver of health certificate by agent on

reinstatement. Cauveren v. Ancient Order of

,Pyramids, 98 Mo. App. 433.

31. To establish untruth as to the state

ments of last attendance of physician in ap

plication. Jennings v. Supreme Council, L.

A. B. Ass’n, 81 App. Div. (N. Y.) 76.

82. Kerr 1!. Modern Woodmen (C. C. A.)

117 Fed. 593. To warrant an instructed ver

dict lcr defendant. Cox v. Royal Tribe. 42

Or. 365, 71 Pac. 73: Fletcher v. Sovereign

Camp 0! Woodmen [Miss] 32 So. 923. To

support a finding that cause of death was

suicide. Voeikel v. Supreme Tent, K. M., 116

\Vis. 202, 92 N. W. 1135. To warrant submis

sion of question of suicide, by hanging, to

the jury. Supreme Tent, K. M., v. Stensland

[Iil.] 68 N. E. 1098. To warrant submission

of question of sanity at time of suicide.

Mooney v. Grand Lodge. A. 0. U. W., 24 Ky.

L. R. 1787, 72 S. W. 288. To show inten

tional suicide by carbolic acid. Rumbold v.

Supreme Council, Royal League, 103 111. App.

596.

33. Shotlift v. Modern Woodmen [Mo

App] 73 S. W. 327.

34. See article instructions.

35. An instruction comments on the evi

dence. where it calls the attention of the

jury to specific facts and tells them that the

only circumstance which may be taken 11

consideration is as to whether a notice v

received by the clerk of the lodge, and ti

may from said facts, it they so find. in

that the letter containing the notice was ‘

ceived by the clerk. Smith v. Soverci

Camp of Woodmen [Mo.] 77 S. W. 862. I

fondant is entitled to an instruction that

provision excusing payment of assessmei

and dues is not applicable, where justified

the evidence. Sleight v. Supreme Count

M. T., [Iowa] 96 N. W. 1100. Instructi

that the duty is on plaintiff to show a 1

instatement is properly amended to take it

consideration the question of waiver, Wht

there is evidence thereof. Grand Lodge,

0. U. W.. v. Lachmann, 199 111. 140. An 1

struction that there is a. presumption of n:

urai death may be given where the body

insured was found in the water but no 0

saw her enter it. Cox v. Royal Tribe, 42 i

365, 71 Pac. 73. An instruction as to 21. pi

sumption of natural or accidental death

not error on account of the use of the WOl

“unexplainable causes" in the definition

the presumption, though the cause of dea

was explained. Id. An instruction is r

erroneous as charging on the facts. whi

states that it is a. question of fact whetl'

when a. policy of insurance is canceled a

a premium returned with a. notice of su

cancellation, the assured acquiesces in t

cancellation of the policy by retaining t

premium. Thompson v. Family Protecti

Union [8. C.] 45 S. E. 19. Definition of an E

cidental cause as one that may happen

chance is erroneous as suggesting tr

chance is not always essential. Smouse

Iowa State Traveling Men’s Ass'n, 118 Iov

436. "Involuntary" is not the equivalent

undeslgned or unintentional. Id.

38. See special subjects, Agency, Attac

ment, Contracts. Corporations. Insuran

Fraudulent Conveyances, Judgments, Vend

and Purchaser, Sales; particular instrumen

Deeds. Chattel Mortgages, Mortgages, Neg

tiabie Instruments, Releases, Wills. etc.; p:

ticular relations. Husband and Wife, Gus

dian and Ward, Parent and Child, Trus

Principal and Surety, etc.



2 Cur. Law. 105FRAUD AND UNDUE INFLUENCE § 1.

conveyances" arising between the parties to the transaction." The right of action

for damages for fraud is also specifically treated elsewhere."

§1.
where no fiduciary relations exist between the parties.“

Actual fraud—Good faith is always presumed in contractual relations

In order to constitute

actual fraud, misrepresentations must be untrue and calculated to deceive ;‘1 must

relate to existing and material facts ;‘2 not mere expressions of opinion ;“ and must

be made with knowledge of their falsity, or recklessly in ignorance of their truth

or falsity,“ with intent to deceive.“

rely,“ and must rely upon the representations," to his damage.“

87. Undue influence in execution of wills

is treated in “'ills.

88. See Fraudulent Conveyances; Negotia

ble Instruments as to rights of bona fide

holders.

30. See exhaustive monograph on Deceit.

ante, p. 873.

40. Crockett v. Miller [Neb.] 96 N. W. 491.

41. \Varfleld v. Clark, 118 Iowa, 69; Dudley

v. Miner‘s Ex'r, 100 Va. 728. A statement by

an insurance agent that insured had made

sufficient proof of loss released her as to

proof and was therefore true. Hart v. Waldo,

117 Ga. 590: Korbel v. Skocpol [Neb.] 96 N. W.

1022; Halliwell Cement Co. v. Stewart [110.

App.] 77 S. IV. 124; Summerour v. Pappa

[0a.] 45 S. E. 713: Sprigg v. Commonwealth

'1‘. I. dz '1‘. Co.. 119 Fed. 434. A representa—

tion in an insurance application substan

tially true is not false. Carrollton Furni

ture Mfg. Co. v. American Credit Indemnity

Co. [0. C. A.] 124 Fed. 25.

42. Dudley v. Mlnor's Ex'r, 100 Va. 728:

Hutchinson v. Gorman [Ark.] 79 S. W. 793:

Ley v. Metropolitan Life Ins. Co. [Iowa] 94

N. W. 568: Aetna Life Ins. Co. v. Rehlaender

[Neb.] 94 N. W. 129'. North American Ace.

Ins. Co. v. Sickles. 23 Ohio Clrc. R. 594; Mizell

v. Upchurch (Fla) 35 So. 9. Representations

may be_ made material by acts of the parties

in so treating them. Carrollton Furniture

Mfg. Co. v. American Credit Indemnity Co.

[(3. C. A.) 124 Fed. 25. Generally a. false

promise must relate to an existing fact or a

fact alleged to exist to amount to fraud; but

if the intention not to perform is present at

the time of making the promise. it is fraudu

lent. Wife induced dying husband to con

vey property under promise to distribute to

his heirs. Pollard v. McKenney [Neb.] 98

N. W. 679. A false representation to a wife

signing a mortgage, that the money secured

would pay off all other incumbrances on the

property amounts to baud. Ristins v. Clem

ents [Ind. App.] 66 N. E. 924.

48. Wnrfleld v. Clark, 118 Iowa. 69; Dud

ley v. Miner's Ex'r, 100 Va. 728. Representa

tions as to quality of land are expressions of

opinion rather than statements of fact where

the standing of the parties is equal. Tryce

v. Dittus. 199 111. 189. A statement as to cash

value of land made to one as to whom de

fendnnt sustains no confidential relation, and

he has examined the property. is a mere

statement of opinion. Bosslngham v. Syck.

118 Iowa, 192. Statements that worthless

territorial patents were of considerable

value, giving figures. and highly meritorious

as an investment. are of facts. Coulter v.

Clark. 160 Ind. 311. An opinion of an insur

ance applicant in reply to a question is a

representation not a warranty. Louis v.

Connecticut Mut. Life Ins. Co.. 58 App. Div.

The injured party must be entitled to

Silence or con

[N. Y.] 137. Statements as to condition of

goods sold as expressions of opinlo'n. Vo—

drey Pottery Co. v. H. E. Horne Co. [Wis.]

93 N. W. 823. A statement that a saloon is

a good business stand to secure a purchase

of fixtures is a mere expression of opinion.

no fiduciary relation existing between the

parties. Consumers' Brewing Co. v. Tobin.

19 App. D. C. 353.

Notes. Expressions of opinion as fraud—

35 L. R. A. 417; 37 L. R. A. 604: 45 L. R. A.

814. Right to rely on representations—37

L. R. A. 593; representing things sold to be

“good”-—15 L. R. A. 795.

44. Live Stock Remedy Co. v. “'hite, 90

Mo. App. 498: Warflcld v. Clark. 118 Iowa.

69; Chase v. Rusk, 90 Mo. App. 25. A posi

tive representation of fact may amount to

fraud where relied upon by the other party

if the maker did not know as to its truth or

falsity but merely supposed it to be true.

Johnson v. Cate. 76 Vt. 100. Suflieiency of

evidence of previous knowledge of falsity of

statements in sale of horse. Postal v. Cohn.

83 App. Div. [N. Y.] 27.

45. Summers v. Metropolitan Life Ins. Co..

90 Mo. App. 691: Warfleld v. Clark. 118 Iowa,

69; Sprigg v. Commonwealth T. I. & T. Co..

119 Fed. 434; Hutchinson v. Gorman [Ark.]

73 S. W. 793; Ley v. Metropolitan Life Ins.

Co. [Iowa] 94 N. W. 568; North Am. Ace. Ins.

Co. v. Sickles, 23 Ohio Ciro. R. 594; Mizeii v.

Upchurch [Fla.] 35 So. 9; Aetna Life Ins. Co.

v. Rehlaender [Neb.] 94 N. W. 129; Live Stock

Remedy Co. v. White, 90 Mo. App. 498. Fais—

ity of a statement raises no presumption of

intent to deceive, that arising only when

knowledge of falsity is shown. Ley v. Met

ropolitan Life Ins. Co. [Iowa] 94 N. W. 568.

The fraud may avoid the contract where in

jury resulted to the other party though the

party making the misrepresentation did not

intend to prejudice the rights of the other.

Insurance policy avoided for fraud in appli

cation, the other elements of fraud being

present, the law will presume the intent.

Northwestern Mut. Life Ins. Co. v. Montgom

ery. 116 Ga. 799.

46. If a party is not incompetent, mere

representations by the other party on which

he was not entitled to rely do not amount to

fraud. Burnham v. Burnham [Wis.] 97 N.

W. 176. If a statement of mere matter of

opinion was sufficient to put plaintiff on in

quiry, he 'is not entitled to rely upon it.

Wrenn v. Trultt. 116 Ga. 708. Statements by

a. third person that he bought at tax sale

lots sold by defendant to plaintifl as his

own. suflice to put plaintiff on inquiry.

Grosiean v. Galloway. 82 App. Div. [N. Y.]

880. A false representation that the writing

contains the intended contract of the par

ties will not amonnt to fraud (Johnston v.
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cealment of material facts peculiarly within his knowledge, knowing that the 01

party acts as if no such facts existed, is as much fraud as misrepresentations

fact.“ It is immaterial whether fraud amounts to warranties or representatior

Consummation of the contract will not estop an action for the fraud,‘1 nor ra

the transaction." Fraud in execution of a note may extend to renewals th

of." Fraud of an agent in a transaction for the principal may be imputed

the latter.“ The peculiar circumstances of the case figure greatly in determin

the presence of fraud."

Covenant Mut. Life Ins. Co.. 93 Mo. App. 580).

especially where the other party being able

to read .does not read it but accepts the ad

vice of a business man of experience in sign

lng it (MaGee v. Verity. 97 Mo. App. 436);

however, where such misrepresentations in

duce another to sign a contract without read

ing or knowing its contents. it may amount

to fraud (Bostwick v. Mutual Life Ins. Co..

116 Wis. 392; New Omaha Thompson-Hous

ton E. L. Co. v. Rombold [Neb.] 93 N. W.

966). Misreading an instrument to an illiter

ate. inducing him to believe it as read. is

fraud. Layson v. Cooper [Mo.] 73 S. W. 472.

A person buying stock in an insurance com

pany may rely on statements of the secre

tary of the company so that if they are

fraudulent relief will be granted. Code. 8

1714, 1715. 1720, 1737. 125. 126. Warfleld v.

Clark, 118 Iowa. 69. The injured party may

rely on statements as to matters the inquiry

into which requires peculiar skill and knowl

edge. Value of territorial rights under pat

ents. Coulter v. Clark, 160 Ind. 311. False rep

resentations as to a. mortgage may be relied

upon by plaintiff though the truth might

have been ascertained by searching the rec

ords. Faust v. Hosford [Iowa] 93 N. W. 58.

If defects in the subject-matter cannot be as

certained by inspection, false representations

intended to prevent discovery amount to

fraud. Burnett v. Hensley. 118 Iowa, 575.

That the purchaser of a debt might have

learned its amount from the mortgage will

not prevent fraud of the grantor in misrep

resenting such amount. Hutchinson v. Gor

man [Ark] 73 S. W. 793. Misrepresentation

as to the legal effect of a release will not

avoid it. Jackson v. Pennsylvania R. Co.

[N. J. Sup.] 54 Atl. 532. If a bona. fide pur

chaser of a note acts in good faith. that he

has cause sumcient to put a prudent man on

inquiry or is negligent will not affect his

title (Wilson v. Riddier, 92 Mo. App. 335);

however. circumstances of suspicion only

may be sufficient to charge him with knowl

edge of invalidity (Brewer v. Slater. 18 App.

D. C. 48); sufficiency of facts putting on in

quiry (Citizens' State Bank v. Cowles. 39

Misc. [N. Y.] 571; Loftin v. Hill, 131 N. C.

105; Second Nat. Bank v. Weston, 172 N.

Y. 250). Where a vendor is some distance

from the land and ignorant of its condition

and value. the sale will be set aside if he

relies on the misrepresentations of the pur

chaser. Mountain v. Day [Minn.] 97 N. W.

883. An illiterate person without other

means of knowledge may rely on statements

of agent of the other party as to the con

tents of a release of damages. Indiana. D. &

W. R. Co. v. Fowler. 201 111. 152. A repre

sentation to obtain credit in one sale may be

relied on by the seller as to future sales.

Goldsmith v. Stern, 84 N. Y. Supp. 869.

47. Halo Elevator Co. v. Hale. 201 I11. 131;

Dudley v. Miner's Ex'r, 100 Va. 728; As

L. Ins. Co. v. Rehlaender [Neb.] 94 N.

129; North Am. Acc. Ins. Co. v. Sickles.

Ohio Circ. R. 594; Hale Elevator Co. v. H

201 Ill. 131; Korbel v. Skocpol [Neb.] St

W. 1022; Sullivan v. Pierce (C. C. A.)

Fed. 104; Mizell v. Upchurch [Fla.] 35 So

Burnett v. Hensley. 118 Iowa. 575. The fr

must be a. moving cause of consent with

which it would not have been given [1

Code. 5! 1568. 1572]. Hal-twig v. Cl

[CaL] 72 Fee. 149. False representati

made after the contract is complete will

affect it. Soule v. Harrington [Mich.] 97

W. 357; Wiliock v. Diiworth. 204 Pa. 4

Bostwick v. Mut. L. Ins. Co.. 116 Wis. 1

Representation as to value of property

fered as security for a loan will not am0'

to fraud where the other party examined

property. McMullen v. Griggs. 23 Ohio C

R. 417. Sumciency of reliance on false rep

sentations as an inducement to a contra

Powell v. Linde Co.. 171 N. Y. 675.

48. Nelson v. Grondahl [N. D.) 96 N.

299; Korbel v. Skocpoi [Neb.] 96 N. W. 10

Mizell v. Upchurch [Flea] 35 So. 9. Fa

representations by a holder of two mo

gages on foreclosure of the second as

the amount due on the first. will not av

the sale. as they estop the holder fr

claiming more than the stated amount.

derlied v. Honeywell. 84 N. Y. Supp. 3

The fruits of the fraud need not be obtain

immediately after the fraud. Obtain!

goods on credit six months after induci

credit is sufficient. Levy v. Abramsohn,

Misc. (N. Y.) 781.

49. Thomas v. Murphy. 87 Minn. 358. Th

must be knowledge of the facts which i

fendant failed to state in order that conce

ment may amount to fraud. Kirtley's Adi

v. Shinkle, 24 Ky. L. R. 608. 69 S. W. 723.

50. Jeffrey v. United Order of Gok

Cross. 97 Me. 176.

51. Acceptance of deed and assumption

mortgage will not prevent suit for fraud

stating the amount of the mortgage balnr

Hutchinson v. Gorman [Aria] 73 S. W. 792

52. Payment before discovery of fra

Coulter v. Clark, 160 Ind. 311.

53. Adams v. Ashman. 203 Pa. 536.

54. Thompson v. Barry [Masai 68 N.

674.

55. Acts amounting to fraud: Fa

amounting to fraud (University of Va,

Snyder. 100 Va. 567; Stewart v. Dunn, 77 A

Div. [N. Y.] 631; Haynes v. Harriman [1V

92 N. W. 1100; Fourth Nat. Bank v. Cr

[Neb.] 96 N. W. 185; Donnelly v. Rees [0:

74 Pnc. 433) together with undue infiue‘

(Butler v. Carvin [Wash.] 74 Pac. 8

Marsh v. Marsh [VVashJ 73 Pac. 676; Know

v. New York [N. Y.] 68 N. E. 860; Furbel

Fogler. 97 Me. 585; Lewis v. Hoeldtke [T

Civ. App.] 76 S. W. 309; Brown V. L;
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§ 2. Inferences from intrinsic nature and subject of the transaction.—Con

tracts which because of their nature are calculated to induce fraud are void."

§ 3. Inference; from circumstances and condition of partisa—Undue influ

ence must be control which destroys the free agency of the other party and substi

tutes for his will that of another."

affection does not amount to undue influence.“

Dominance resulting from mere sympathy and

Transactions between persons in

close relation by blood," as parent and child,"0 husband and wife,“1 or of confidence,

as spiritual advisers and their followers}32 guardian and ward,“8 executor and those

entitled to the estate,“ co-partners,“ attorney and client,“ principal and agent,"

[Miss] 83 80. 284; Nesbit v. Jencks, 81 App.

Div. [N. Y.] 140; Brown v. Holden [Iowa]

94 N. W. 482: Hartwlg v. Clark [Cal.] 72 Pac.

149: Hale Elevator Co. v. Hale, 201 Ill. 131).

Sufficiency of false representations. Lee v.

Tarplin. 183 Mass. 52. Misreadlng contract

at execution. Ind., D. & W. R. Co. v. Fowler.

201 Ill. 152. Misrepresentations in insur

ance application. Parrish v. Rosebud Min. &

Mill. Co. [CaL] 74 Pac. 312. Fraud in sale

of patents. Felt v. Bell. 205 I11. 213. Repre

sentations by insurance agent to secure pol

icy; absurdity. Webb v. Moseley [Tex. Civ.

App.] 70 S. W. 349. Inadequacy of considera

tion as showing fraud., Davis v. Thornley,

204 Ill. 266. Misrepresentation to secure

surety on bank cashier‘s bond. Ida. County

Sav. Bank v. Seidensticker [Iowa] 92 N. W.

893. Amount of untruth in insurance ap

plication to avoid policy; meaning of “sub

stantially untrue." Jeffrey v. United Order

of Golden Cross, 97 Me. 176. Invalidity of

release given by son of a verdict against his

{other under representations that the latter

would pay the son's counsel fees and employ

him in business. Hearn v. Hearn, 24 R. 1.

328. Mere concealment of insolvency will

not always amount to fraud. Stein v. Hill

[Mo. App.] 71 SSW. 1107; In re Lewis, 125

Fed. 143.

56. Contract between irrigation company

and land omce register whereby he was to

receive remuneration for a. decision regard

ing lands in dispute before the department.

“'ash. Irr. Co. v. Krutz (C. C. A.) 119 Fed.

279. Contract of employment with wife of

school ofiicer. Nuckois v. Lyle [Idaho] 70

Fee. 401. However see. also, Pungs v. Amer

ican Brake-Beam Co.. 200 Ill. 306: Second Nat.

Bank v. Ferguson. 24 Ky. L. R. 1298, 71 S. W.

429, which was a. contract with a bank clerk

who was also to act as notary, regarding

his fees in the latter capacity.

51. Prescott v. Johnson [MinnJ 9'! N. W.

891.

58. Adair v. Craig. 135 Ala. 382.

59. Conveyances between brothers. the

younger of whom implicitly trusted the other

to his injury. Dashner v. Buflington, 170

M0. 260. Fraud in inducing_execution of

bond as between uncle and nephew. Tatum

v. 'l‘atum's Adm‘r [Va] 43 S. E. 184.

00. Prescott v. Johnson [Minn.] 97 N. W.

891. Conduct of mother toward illegitimate

daughter as amounting to undue influence.

Bunel v. O‘Day. 125 Fed. 903. Fraud by a

son inducing an aged mother to convey

property to him while she is seriously ill,

will warrant setting aside. Becker v.

Schwerdtlg [CaL] 74 Pac. 1029. Facts show

ing undue influence between father and

daughter. Colston v. Olroyd, 204 111. 435.

Bufllclency of evidence of undue influence by

administrator and sons in execution of re

linquishment of her rights by aged invalid

widow. Evans' Adm'r v. Evans. 24 Ky. L. R.

2421, 74 S. W. 224.

61. The presumption of fraudulent condi

tions is one of fact not of law. Fishel v.

Motto. [Conn.] 56 Atl. 558; Harraway v. Har

raway, 136 Ala. 499. Concealment of adul

tery by a wife who induces her husband to

transfer property to her and then elopes.

amounts to fraud. Evans v. Evans [6a.] 45

S. E. 612. A promise by a wife to perform a

certain act inducing her dying husband to

convey property to her is fraudulent. where

at the time she did not intend to keep her

promise. Pollard v. McKenney [Nah] 96 N.

W. 679.

62. This though' the influence to bring

about the transfer of property was exerted

by another than the transferee; conveyance

b_v aged, feeble woman to Dowie. Dowie v.

Driscoll. 208 Ill. 480.

63. Hart v. Cannon, 133 N. C. 10.

64. That an executor honestly believed

such means to be the best method of protect

ing property of an estate will not relieve a

constructive fraud by him in conveyance of

property to the widow whose confidential ad

visor he was. under representations that she

was receiving a fee instead of a life estate.

Lampman v. Lampman, 118 Iowa. 140.

65. Confidential relations of partners, as

affecting a fraud practiced by one on the

other. continues after formation of a corpo

ration to take over the firm property. Bulli

van v. Pierce (C. C. A.) 126 Fed. 104.

66. Transactions between an attorney and

client will be presumed fraudulent unless the

attorney shows the utmost good faith.

Young v. Murphy [Wis.] 97 N. W. 496; Gold

berg v. Goldstein, 84 N. Y. Supp. 782;'Myers

v. Luzerne County. 124 Fed. 436. Convey

ances between an attorney in fact of an in

sane person, appointed before insanity and a

third person whereby the title to incompe

tent's land was vested in the attorney will

be set aside for fraud. Clay v. Hammond.

199 Ill. 370.

67. Misrepresentations to his principal by

an agent concerning the value of land where

by the latter profited under a. secret agree-~

ment with a third person. amount to fraud.

White v. Leech [Iowa] 96 N. W. 709. Fraud

of a. broker as to his principal forfeits his

commissions. Whaples v. Fahys, 84 N. Y.

Supp. 793. Where an agent of one of the

parties is intrusted with the duty of mak

ing an agreed change in an award by arbi

trators. his failure is a. fraud on the other

party whether he so intended or not. Mc

Curdy v. Daniell [Mich.] 97 N. W. 62. A

broker for sale of lands on learning that a

more advantageous contract than the offer
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or corporate directors and stockholders,” will be carefully scrutinized by the courts

to prevent fraud or undue influence. Though no particular relation exists between

parties beyond that of great confidence, transactions will be set aside where one

party is weak and ignorant and the other by superior knowledge or influence secures

an undue advantage." An owner retaining a balance for the general contractor

is not under obligation to protect interests of a subcontractor who knows of a trans

fer to the owner by the general contractor, of all his property after insolvency, but

does not act thereon.’o

§ 4. Remedies."—An action for fraud in concealing that stock sold was

diseased is for deceit, and may be instituted in the county of the fraud.”

Pleading—Plaintiff must prove the representation, its falsity, his reliance

thereon, the intent to deceive, and damages suffered." The circumstances of the

fraud are properly averred where the fraud and damage sustain to each other the

relation of cause and efiect."

Fraud as a defense should be raised by plea or answer."

Evidence; questions of fact; eerdict.’°—-Evidence that the injured person

opened negotiations is admissible; also, evidence of a conversation between defend

ant and a witness before the transaction relating to another matter, was not prej

udicial." In an action for fraud, a verdict for defendant as to the issue of fraud,

whether on the main issue or the plea of privilege denying the fraud, is a verdict

for defendant on the merits."

FRAUDS, STATUTE OF.

§l. Agreements not to be Performed 57- Agreement- Relpectinlr Renl Proper

witmn 0m- Yem- (108), ty or an Estate or Interest Therein (110).

.5 2- Promise to Answer for Another § 8. Sale of Goods (111).

(100). § 9. What will Satisfy the Statute-PA.

g a. Agreements in Consideration of Mnr- Writing (112). 13. Delivery and Acceptance

ringe (110). (114). C. Part Payment and Earnest Money

§ 4. Representations ill to Character and (114)

Credit of Another (110). §10. Operation and Elect of Statute

55. Agreement. with Real Estate Brok- (114).

gm (110). i 11. Plenillng and Proof (115).

§ 6. Agreement. by Executor. and Ad- § 12. Questions for Court or Jury (116).

mlnintrntors (110). i 13. Instructions (116). _

§ 1. Agreement not to be performed within one yearn—No action may be

of his principal may be made, perpetrates 8. Contracts: Attachment; and titles relating to

fraud upon the latter in failing to inform him various instruments, Deeds; Wills; etc.

of that fact. Holmes v. Cathcart. 88 Minn. 72. Not an action for breach of contract;

218. A broker for the sale of lands is not within exception of Rev. St. 1895, art. 1194.

guilty of fraud for failing to disclose the Howe G. & M. Co. v. Gait [Tex. Civ. App.]

identity ofa prospective purchaser where the 73 S. W. 828. Sufliciency of allegations of

vendors did not ask or attempt to learn his fraud. Warner v. Warner, 80 Ind. App. 678;

identity. Bank v. Garvey [Neb.] 92 N. W. Jones v. Gulf, C. & S. F. R. Co. [Tex Civ.

1025_ App.] 73 B. W. 1082. Sufficiency of affidavit

68. Concealment of facts by a corporate of defense on ground of fraudulent represen

director. injuring a. stockholder, is fraud be- tations. Strouse v. Querns, 22 Pa. Super.

cause of the fiduciary relations of the parties. Ct. 6,

Oliver v. Oliver [Ga.] 46 S. E. 232. 73. Grosjean v. Galloway, 82 App. Div.

60. Misrepresentations to secure the 513- (N. Y.) 380. ‘

nature of an illiterate to a contract amount 74. Northwestern Mut. L. Ins. Co.v. Breau~

to fraud. Spelts v. Ward [Neb.] 96 N. W. 56. tigrim [N. J. Law] 54 Atl. 228.

Conveyances of an aged. ignorant. destitute. 75. Fraud in inadequacy of consideration.

negro woman made under influence of false Price‘s Adm‘x v. Price's Adm'x, 23 Ky. L. R.

representations of an intelligent white man 1911, 1947, 66 S. W. 529.

in whom she had great confidence, will be For additional cases see Pleading.

set aside. Cannon v. Gilmer. 135 Ala- 302- 76. Sufficiency of evidence to carry ques

70. University of Va. v. Snyder, 100 Va. tion of fraud to jury. Perkins' Adm’x v_

567 Embry, 24 Ky. L. R. 1990, 72 s. w. 788: Grog

7i. Limitations. see Limitation of Actions. jean v. Galloway. 8?. App. Div. (N. Y) 330_

Particular remedies, see Cancellation of In- Fraud in securing execution of a. release for

struments: Equity; Injunction; Rescission of personal injuries is a question for jury_
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maintained on any contract not to be performed within a. year," but the statute of

frauds has no application unless it can be shown that the agreement could not be

performed within a year,"0 though in fact it is not performed within that time,"1

nor where it runs for an indefinite time,82 nor where it might be terminated within

the year by the death of one of the parties,“ or of a third party,“ or by mutual

consent," or by some external force,“ or by some set of either party without vio

lating its terms ;" the test being whether performance was possible and not the

expectation of the parties ;" and where the payment of the consideration is the

sole not not to be performed within the year it is not within the statute.” A

subsequent oral acknowledgment will not validate a contract oifending this require

inent.‘m

Promise to answer for debt or default of another.-—A collateral agree

ment to answer for the debt, default or miscarriage"1 must be in writing,“2 but not

where the promise is based on a new' and substantial consideration,“ or the prom

isor has money or property in his hands to pay anothcr’s debt,“ or where the

promise is not collateral,“ or is a novation.M

Clayton v. Consolidated Traction (10., 204 Pa.

535. Sufficiency of instructions as to ele

ments of fraud and burden of proof. Von

Boeckmann v. Loepp [Tex. Civ. App.] 73 S.

W. 849.

77. Perkins' Adm’x v. Embry. 24 Ky. L. R.

1990, 72 S. W. 788.

78. Von Boeckrnann v. Loepp [Tex. Civ.

App.] 73 S. W. 849.

79. Weber v. Weber [Ky.] 76 s. W. 507;

Basiln Tel. Co. v. Richmond Tel. C0. [Ky.]

77 S. W. 702. Contract of employment for 10

years. Bethe] v. A. Booth & Co.. 24 Ky. L.

R. 2024, 72 S. \V. 803. Lease for 10 years.

Charlton v. Columbia Seal Real Estate Co.

[N. J. Eq.] 54 At]. 444. “By its terms not

to be performed." etc.. in Ala... Ariz., Cal.,

Colo., Idaho, Mich, Minn. Mont.. Neb., Nev.,

N. Y., N. D., Ore.. S. D.. Utah, Wash. Wisc.,

Wyo. A promise to assume a. mortgage debt

not. due for over a year which might be paid

at any time. Roberts v. Lamberton [Wis.]

94 N. W. 650.

80. President. etc.. of G. W. Turnpike Co.

v. Sharer. 57 App. Div. [N. Y.) 331; Devailn

ger v. Maxwell [Del.] 54 Atl. 684; In re

Field‘s Estate [Wash.]-73 Pac. 768.

81. Duplgnac v. Bernstrom, 76 App. Div.

[17. Y.] 105; Drew v. Wiswail, 183 Mass. 554.

82. Drew v. Billings-Drew Co. [Mich] 92

N. W. 774; Baldwin v. King, Id. Contract of

employment. Biglane v. Hicks [Miss] 83 So.

413. Contract of agency. Royal Remedy &

Extract Co. v. Gregory Grocer Co., 80 Mo.

App. 53.

83. Zanturjian v. Boornazian [R 1.] 55

Ail. 199. But see Chenoweth v. Pacific Exp.

Co.. 93 Mo. App. 185. citing Mo. cases; Fan

ger v. Caspary, 84 N. Y. Supp. 410.

84. Agreements to care for a child.

Wynn v. Followill, 98 Mo. App. 463. But

see Jones v. Comer [Ky.] 77 S. W. 184; Id..

76 8. W. 392, where point was not raised.

85- New York & T. Land Co. v. Dooley

[Tex clv, App] 77 S. W. 1030. But see

Blast v. Vorsteeg Shoe 00.. 97 Mo. App. 137.

86. Season of navigation. DeLand 7.

Hall [Mich] 96 N. W. 449.

87. Standard Oil Co. v. Denton, 24 Ky. L

R 906, 70 s. W. 282

88. In re Field’s Estate [Wash] 7! Poo.

It is sometimes held that contracts which

are not intended to be performed within a.

year within the contemplation of the par

ties. though they might be completed within

that time. are within the statute. May v.

Moore. 99 Mo. App. 27; Biest v. Versteeg Shoe

C0., 97 M0. App. 137. exhaustively discussing

the doctrine and citing many cases from the

various Jurisdictions. Chenoweth v. Pacific

Exp. 00.. 93 Mo. App. 185. And so Elkelman

v. Perdew, 140 Cal. 687, 74 Pac. 291.

89. Reed & McCormick v. Gold [Va] 45

S. E. 868. But see Weber v. Weber [Ky.]

76 S. W. 507.

90. Haslam v. Barge [Neb.] 96 N. W. 345.

91. “Misdoing” in Kentucky, Massachu

setts, Michigan, Minnesota. Nebraska, New

York, Vermont. Virginia, Washington.

92. See Guaranty and cases cited, and

also, Cerrusite Min. Co. v. Steele [Colo. App.]

70 Pac. 1091; Gsnsey v. Orr, 173 Mo. 532; In

diana Trust Co. v. Finltzer, 160 Ind. 847;

Wull't v. Lindsay [Ariz.] 71 Fee. 963; Keslei'

v. Cheadie [Okl.] 72 Pac. 367; First Nat. Bank

v. Guddls, 31 Wash. 596, 72 Pac. 460; Buison

v. Bogart [Colo. App.] 72 Pac. 605; Blumen

thal v. lebits. 160 Ind. 70: Wood v. Atl. & N.

C. R. Co.. 131 N. C. 48: Flannery v. Chidgey

[Tex. Civ. App.] 77 S. W. 1034; West v.

Grainger [Fia.] 35 So. 91; Temple v. Bush

[Conn.] 55 Atl. 557; Garrett-Williams Co. v.

Hamill. 131 N. C. 57; Matteson v. Moons

[R. 1.] 54 Atl. 1058.

98. See Guaranty and cases therein cited.

Pratt v. Fishwild [Iowa] 96 N. W. 1089;

Smith v. Schneider. 84 N. Y. Supp. 238; Main

tire v. Schli'ler [Colo.] 72 Pac. 1056; Simpson

v. Carr [Ky.] 76 S. W. 346.

M. Scherzer v. Mulrhead, 84 N. Y. Supp.

159; Howes v. McCrea. 21 Pa. Super. Ct. 592.

05. Linam v. Jones. 134 Ala. 570; Marr v.

Burlington. C. R. & N. R. Co. [lows] 9; N.

W. 716; Manary v. Runyon [On] 73 P110. 1028;

Ford v. McLane [Mich] 91 N. W. 617; Fnslm

v. Prosser [Wis.] 97 N. W. 824; Bradshaw v.

Cochran. 91 Mo. App. 294.

90. Griffin v. Cunningham, 188 Mass. 505;

Berg v. Spitz, 84 N. Y. Supp. 532: Stowell v.

Gram [Mass] 89 N. E. 842; Sargent v. Johns,

768. -
206 Pa. 385.
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§ 3. Agreements in consideration of marriage—A parol promise to pay

debts," or the conveyance of land in consideration of marriage with the promisor

is void.”

§ 4. Representations as to character or credit of another.—In some jurisdic

tions” representations as to the credit or character of another must be in writing

to render the maker liable,1 but representations made pursuant to a secret conspir

acy to defraud are not within the statute.2 '

§ 5. Agreements with real estate brokers—In some jurisdictions8 a contract

to pay commissions to a real estate broker must be in writing,‘ and this applies to

any person acting as broker, though he may pursue some other vocation.‘ A writ

ten promise to pay a certain percentage complies with the statute, though the sell

ing price is afterwards changed by parol.‘

§ 6. Agreements by executors or administrators.—To charge an executor

with personal liability to pay the debt of his testator, the promise must be in writing.’

§ 7. Agreements respecting real property or an estate or interest therein—

Other than leases for not more than one year,8 no estate or interest in land or in

any way relating thereto, may be created, granted, assigned, surrendered, or de

clared unless by act or operation of law or by deed or conveyance in writing sub

scribed by the parties thereto.“ To be within the statute, the contract must be

one which transfers or creates some interest in land and merely incidental collateral

to a conveyance thereof.1° Thus an agreement to look after land and pay taxes as

they accrue,“ or to divide profits derived from," or to enter into a partnership to

deal in, lands, is not within the statute," and similarly the assumption of the mort

gage debt by a purchaser from the mortgagor,“ or a promise by mortgagee to accept

a deed of the mortgaged premises in full satisfaction of the debt," or to make a

final payment on a land contract is not within the statute," and a parol gift of a

land contract is good where no voluntary act on part of the donor or donee re

mained to be performed." The sale of all the capital stock of a corporation owning

real estate does not transfer an “estate” or “interest” in the lands." An oral agree

ment establishing a boundary line is good for it is assumed that the parties merely

decide what is the true line," but not a parol exchange where some interest in

lands is transferred,”0 and similarly an agreement to construct works on the

M. Milner v. Harrie [Neb.] 95 N. W. 682.

08. Greenly v. Shelmidlne, 83 App. Div.

[N. Y.) 559.

99. A18... Cal., Colo., Idaho, Ind., Ky., La...

Me., Mass., Mo., Mich.. Okl., Or., 5. C., VL.

Va.., W. Va.. Wyo. .

1. St. John Nat. Bank v. Steel [Micln] 97

N. W. 704.

2. Coulter v. Clark, 160 Ind. 311.

8. Tex., Ind., N. J'., Neb., Cal., and a few

others.

4. Spence v. Apley [Neb.] 94 N. W. 109;

Dyer v. Winston [Tex. Civ. App.] 77 S. W.

227; Beahler v. Clark [Ind. App.] 68 N. E.

613; Kent v. Phenix Art Metal Co. [N. J.

Sup.] 55 At]. 256; Stout v. Humphrey [N. J.

Sup.] 65 Atl. 281.

5. Stout v. Humphrey [N. .‘I'. Sup.] 55 Atl.

281.

0. S. E. Crowley Co. v. Myers [N. J'. Bup.]

55 Atl. 305.

7. Flannery v. Chidgey [Tex. Civ. App] 77

S. W. 1034.

8. Two years in Fla. Three years in Ind.,

N. H., N. .‘I'., N. (2., Pa., Tenn. Five years in

Va.. W. Va.

8. Where a deed must be acknowledged

this does not apply to land contracts. An

derson v. Wallace Lumber & Mfg. Co.. 30

Wash. 147, 70 Pac. 247.

10. An agreement to bid in at a. tore

closure sale and convey on payment of a. cer

tain sum held to be a contract for convey

ance of land. Foster v. Rose [Tex Civ. App.)

77 S.' W. 990.

11. New York 8: '1‘. Land Co. v. Dooley

[Tex Civ. App-1 77 S. W. 1030.

12. McClintock v. Thweatt [Ark.] 73 S.

W. 1093.

13. Eaton v. Graham, 104 Ill. App. 296.

65104. Roberta v. Lamberton [Wis.] 94 N. W.

15. Montpelier Sav. Bank & Trust Co. v

Follett [Neb.] 94 N. W. 635. '

6816. Devalinger v. Maxwell [Del] 54 All,

17. In re Huggins’ Estate, 204 Pa. 167.

18- Otherwise if the sale were of a rail

road Fred and rolling stock. Cumberland

etc., . Co. v. Shelbyville, etc., ' '11 s. w. 690. R CO' [ky']

19. Sherman v. King [Ark] 72 B. -

Farr v. Wooltolk [Ga-1 45 s. m. 230; Dig-r5325

v. Nelson, 138 Cal. 394, 71 Pac. 456.
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land of the promisor or another, such as digging an irrigating ditch’1 or a well,"

or opening streets, is not within the statute.”

Except in a few jurisdictions in equity, an oral promise to enter into a writ

ten contract upon a subject governed by the statute of frauds is unenforceable."

Thus an agreement to lease for more than one year must be in writing,“ but not

an agreement for a future lease for less than a year," and so an agreement to de—

vise,” or an agreement to dedicate ways.“ A sale of standing timber when its

immediate conversion into personalty is not contemplated is treated as a sale of

real estate,” as is a sale of growing grass,”0 or an agreement to extract minerals.81

The creation of an easement must be by a written instrument," and a parol

permission to use the land of another amounts to a mere license which may be

revoked at any time."8

Agreements by heirs for the relinquishment of their interests,“ or to treat

conveyances as advancements,“ or in the nature of a compromise of their claims,M

are so related to estates or interests in lands as to come within the statute. '

Generally an express trust of lands is not enforceable unless it is in writing,"

but the statute does not apply to constructive or resulting trusts which are created by

operation of law ;“ but the mere refusal to perform an oral trust will not create

a resulting or constructive trust," though conrts will not permit a man to use

the statute as an instrument to commit fraud.‘0

The surrender of a written instrument coupled with an intention to extinguish

the interest of the holder is a surrender by operation of law and not within the

statute.“

§ 8. Sale of goods—The statute applies to a contract for the sale of goods

wares and merchandise" above the value of $50,“ except where the buyer shall

81. McConathy v. Lanham, 25 Ky. L. R.

971, 76 S. W. 535. And an agreement to pay

a. royalty on ore extracted is construed as a

:0. Lauter v. Powell. 30 Tex. Civ. App.

604: McCoy v. McCoy [Ind. App.] 69 N. E.

193.

21. Croke v. American Nat. Bank [0010. lease. York v. Washburn. 118 Fed. 316.

App_] 70 PM; 229, 82. Plunkett v. Meredith [Ark.] 77 S. W.

22. Plunkett v. Meredith [Ark.] 77 B. W. 600. Remission of toll by s. turnpike com

600, pany construed not be an easement. Presi

3. Drew v. Wiswall, 188 Mass. 654. dent. etc.. of G. W. Turnpike Co. v. Sharer,

24. Hammon on Contracts. 1 281- 57 ADD- Div- [N- YJ 331: City of Kewunee v.

25. Brosius v. Evans [MinnJ 97 N. W. Oatley [111.] 68 N. E. 388.

373: Donovan v. P. Schoenhoten Brewing Co.. 83. Fonda. etc., R. Co. v. Olmstead. 84 App.

92 Mo. App. 341. Where a lease is invalid by

the statute in many states the tenancy be

comes s tenancy from year to year. Butts v.

Fox. 96 Mo. App. 437. But in this case the

tenant must have possession or the right

thereto. Seymour v. Warren. 86 App. Div.

[N. Y.] 403.

as. Donovan V. P. Bchoenhofen Brewing

Co.. 92 Mo. App. 341. Contra Butts v. Fox.

98 Mo. App. 437: Brosius v. Evans [Minn.]

97 N. W. 373.

27. Venable k Bays v. Stamper [Va.] 45

S. E. 738; Teske v. Dittberner [Neb.] 98 N.

W. 57; In re Sheldon‘s Estate [Wis.] 97 N.

W. 524; Spencer v. Spencer [R. 1.] 55 Atl.

i137; Alerding 1!. Allison [Ind. App.] 68 N. E.

185.

@3- On the ground that dedication may be

by parnl. Mann v. Bergmann, 203 Ill. 406.

29. “’igrrins v. Jackson. 24 Ky. L. R. 2189,

73 s. w. 779; Strubhe v. Lewis. 25 Ky. L a.

605. 16 S. W. 150: Drake v. Howell [N. 0.]

45 S. E. 639; Kileen v. Kennedy [Minn] 97

N. W. 126. But see Merchants' Coal Co. v.

Billme er W. Vs.] 46 S. E. 121.
30. litirkteby v. Erickson I'Minn.] 96 N. W.

705.

Div. [N. Y.] 127; Maupin v. Chicago, etc.. R.

Co.. 171 M0. 187; City of Kewanee v. Otley

[111.] 68 N. E. 888.

84. Riddell v. Riddell [Neb.] 97 N. W. 609;

Gary v. Newton, 201 I11. 170.

85. Gary v. Newton, 201 Ill. 170.

86. Howton v. Gilpin, 24 Ky. L. R. 630. 69

S. W. 766.

37. Elder v. Webber [Neb.] 92 N. W. 126;

Brown v. White [Ind. App.] 67 N. E. 273;

Potter v. Clapp [111.] 68 N. E. 81; Spencer v.

Spencer [11. 1.] 55 Atl. 637; Marvel v. Marvel

[Neb.] 97 N. W. 640; Rogers v. Richards

[Kan] 74 File. 255: Hall v. Small [Mo.] 77 S.

W. 733. But see Hamilton v. McKinney, 52

W. Va. 317.

88. Brown v. White [Ind. App.] 67 N. E.

273; McClellan v. Grant. 83 App. Div. [N. Y.]

599.

89. McCloskey v. McCloskey, 205 Pa. 491.

40. See post, § 10.

41. Rogue v. Farmers' Mut. Fire Ins. Co..

116 \Vls. 656; Wedge v. Kittieson [N. D.) 97

N. W. 856.

42. “Goods. wares and things in action"

in some states.

43. $100 in Ariz.: $30 in Ark., 140.. Mo.. N
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accept part of the goods so sold and actually receive the same or give something

in earnest in part payment to bind the bargain.“ The memorandum is merely

evidence of the sale, and is wholly distinct from the contract of sale itself.“ The

statute has to do with executory sales of property“ and not contracts for work and

labor," or for the manufacture“ or installation upon real property“ of materials.

The phrase “goods, wares and merchandise” is broad enough to cover all kinds of

personal property,"0 such as certificates of stock,“ choses in action,“ but not the

inehoate right to an unissued patent." But where the contract does not contem—

plate the passing of title but merely the possession as security, it need not be in

writing.“ Unless so required by statute, a trust of personal property need not

be in writing.“ _

§ 9. What will satisfy the statute. A. Writing.—The writing requisite to

satisfy the statute as to a sale of goods should designate with reasonable certainty

( 1) the parties, (2) the subject-matter, (3) and in some states the price for which

the goods sold.“ It may be spelled out of one or more written documents," but

these must show that a contract was mutually agreed upon,“ and be so connected,

either by reference or otherwise, that no misunderstanding is possible.“ The ten

der of an executed deed in performance of a land contract signed by the other

party is held to be sufficient compliance with the statute,‘30 but a check bearing on

its face the statement that it is in “part payment for coal lands” is not sufiicient

to constitute a written acceptance of a contract for sale of lands,“ nor an undeliv

ered deed to evidence a land contract," but an improperly executed will may be

treated as a contract to devise.” The resolution of a corporation authorizing an

otlicer to sell real estate cannot be construed as part of a contract for sale.“ In

the case of a sale of goods the writing need only be signed by the party to be

charged, and parol acceptance by the other party brings it within the statute,“

but where the entire contract must be in writing, the acceptance as well as the

J.; $200 in Cal., Idaho; 8300 in Mont. Utah':

833 in N. H.: :40 in Vt.; all sales in Fla.,

Iowa; all sales of movables in La.

44. Hammon. Cont. p. 574.

45. Bowers v. “'hitney. 88 Minn. 168.

46. Gross v. Heckert [\7Vls.] 97 N. W. 952.

55. Martin v. Martin [On] 72 Pac. 639:

Stanley’s Estate v. Pence, 160 Ind. 636; Maher

v. Aldrich. 205 111. 242.

58. Feycke v. Ahrens. 98 Mo. App. 456.

57. YVoodrul't v. Butler [Conn.] 55 Atl.

167; Peycke v. Ahrens. 98 Mo. App. 456; Bris

47. Plunkett v. Meredith [Ark.] 77 S. W.

600; Bastin Tci. Co. v. Richmond Tel. Co.

[Ky.] 77 S. W. 702; Hill Bros. v. Bank 01’

Seneca. [Mo. App.] 73 S. W. 307: Stowell v.

Gram [Mass] 69 N. E. 342; Champlain Const.

Co. v. O'Brien, 117 Fed. 271; May v. Walker.

20 Pa. Super. Ct. 581; Beef! v. Rosenthal, 38

Misc. (N. Y.) 760.

48. Gross v. Heckert [Wis.] 97 N. W. 952.

4!). Champlain Const. Co. v. O'Brien, 117

Fed. 271; Cox 1!. Halloran, 82 App. Div. (N.

Y.) 639; Stowell v. Gram [Mass.] 69 N. E. 342;

Beet! v. Rosenthal, 38 Misc. (N. Y.) 760:

May v. Walker, 20 Pa. Super. Ct. 581; Under

feed Stoker Co. v. Detroit Salt Co. [Mich.]

97 N. W. 959.

50. French v. Schoonmaker [N. J'. Law]

54 At]. 225.

51. Nichols v. Clark, 40 Misc. (N. Y.) 107.

52. French v. Schoonmaker [N. J. Law] 54

Atl. 225; Greenberg v. Davidson, 39 Misc. (N.

Y.) 796.

53. Cook v. Sterling Elec. Co., 118 Fed. 45.

Assignment of a patent must be in writing.

U. 8. Rev. St. 5 4898.

54. Heltrech L. & M. Co. v. I—Ionaker [Ky.]

76 S. W. 342; Armstrong v. Owens [Miss]

35 So. 820; Hall v. Cayot [CaL] 74 Fee. 299.

tol v. Mente, 79 App. Div. [N. Y.] 67. Series

of letters. Seacoast R. Co. v. Wood [N. J.

Eq.] 56 Atl. 337.

58. Mathes v. Bell [Iowa] 96 N. W. 1093;

Niles v. Hancock, 140 Cal. 157. 73 Pac. 840:

Standard Wall Paper Co. v. Towns [N. H.]

56 Ail. 744; Slade v. Boutin, 63 App. Div. [N.

Y.] 537; Leatherbee v. Bernier, 182 Mass. 507.

50. Devine v. Warner [Conn.] 58 Atl. 562.

80. Smith v. Frankfort. etc., R. Co., 24

Ky. L. R. 2040, 72 S. W. 1088.

61. Thompson v. New South Coal Co., 135

Ala. 630.

82. Schneider v. Vogler [Neb.] 97 N. W.

1018.

63. Shroyer v. Smith, 204 Pa. 310.

64. Cumberland. etc., R. Co. v. Shelbyville,

to. R. Co., 25 Ky. L. R. 1265, 77 S. W. 690.

85. Jones v. Wattles [Neb.] 92 N. W. 765;

\Ierchants’ Coal Co. v. Billmeyer [W. Va.] 46

3. E. 121; Dyer v. Winston [Tex. Civ. App]

77 S. W. 227; Burk v. Mead. 159 Ind. 252;

Bristol v. Mente, 79 App. Div. [N. Y.] 67.

Where written otter runs for a definite time

and is not accepted, a subsequent parol ac

ceptance will not be sufficient. Slvell v. Ho

gan [Ga] 46 S. E. 67.
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oiler must be written," and when signed by one party only, it is unenforceable,"

but it is treated as signed if the name of the party appears at the top, middle or

end of the instrument," and where purporting to be executed in duplicate, if one

nopy is properly made, it is sufficient.“ An extension of a written lease must

be in writing.” A telegram signed by the party is a sufiicient memorandum to

satisfy the statute as to a sale of goods.71 Auction sales are within the terms of

the statute, and to bind the parties the sale must be evidenced by some note or

mernorandum.’2 Written admissions to third persons of existence of a' parol con

tract are not equivalent to the writing required," but are strong evidence to sh0w

the existence of a parol contract when specific performance is sought.“ The writ

Ing should also contain all the substantial terms of the agreement." In some

states the consideration must be so expressed as to render parol evidence thereof

unnecessary," but if it can be gathered from the entire contract it is sufficient,"

ind in some jurisdictions this requirement is made unnecessary by statute," and

wen where the consideration must be expressed, the statute does not prevent in

quiry as to the true consideration and recovery thereof." The description of the

~ubject-matter is an essential part of the writing,“ but need only be such as to

identify it with reasonable accuracy.u It cannot be identified by the _words,—

“lots to be subsequently picked out” by one of the parties.“

At common law the authority of an agent to execute an unsealed instrument

need not be in writing," but in many jurisdictions this is changed by statute or

decision,“ and this applies to the authority of a trustee to sell." The statute has

no application to the case of an undisclosed principal," and the improperly au

thorized action of the agent may be ratified by the acts of the principal."

The execution of a 80111 note by a broker acting for both buyer and seller is

fit Kileen v. Kennedy [Minn.] 97 N. W.

'15; Spence v. Apley [Neb.] 94 N. W. 109.

.7. Charlton v. Columbia. Seal Real Estate

Co" 64 N. J. Eq. 631; Love v. Atkinson, 131

Y. C. 544. But see Harriman v. Tyndale

[Mass] 69 N. E. 353.

3. Anderson v. Wallace Lumber & M13.

'30.. 80 Wash. 147, 70 Pac. 247.

09. Equitable Mfg. Co. v. Allen [VL] 55

Atl. 87.

70. McConathy v. Lanham. 25 Ky. L R.

971. 75 S. W. 535. Where a tenant for one

Year exercises his option to renew a written

lease. according to a clause contained there

ln. the lease is treated as a lease for the

entire time and hence the renewal need not

be written. Caley v. Thornquist [Minn.] 04

.\'. W. 1084.

71. Jones v. Wattles [Neb.] 92 N. W. 755.

72- Auction sales. Seymour v. National 13.

3: L Ass'n, 115 Ga. 285; Atkinson v. Wash

yrigtou & Jefferson College [W. Va.] 46 S. E.

253.

78. Brunswick Grocery Co. v. Lamar, 115

'la. 1; Allan v. Bemis [Iowa] 94 N. W. 560.

74. Conlon v. Mission of the Immaculate

'-'irgin, 87 ‘App. DiV. [N. Y.] 165.

75. J. '1‘. Stewart & Son v. Cook [0a.] 45

S. E. 398; Saveiand v. Wisconsin Western R.

‘1‘0. [Wis] 95 N. 1”. 110.

76. Chellis v. Grimes [N. 8.] 55 Atl. 742.

77. Union Nat. Bank v. Leary. 77 App. Div.

IN. Y.] 332. 12 N. Y. Ann. Gas. 257.

78- Btrubhe v. Lewis. 25 Ky. L R. 605, 70

S. W. 150; Ewing v. Stanley, 24 Ky. L R.

Curr. Law, Vol. 2—5.

633, 69 S. W. 724: Burk v. Mead. 159 Ind. 252;

Finkelstein v. Kessler. 84 N. Y. Supp. 266.

79. Halvorsen v. Halvorsen [Wis] 97 N.

W. 494. and see Evidence, 5 5.

80. Beckmann v. Mepham. 97 Mo. App.

161.

81. Biest v. Versteeg Shoe Co., 97 Mo. App.

137; Beckmann v. Mepham, 97 Mo. App. 161.

Illustrations: And so a description of a

house and lot by its street and number (To—

bin v. Larkin, 183 Mass. 889; Claphan v.

Barber [N. J. Eq.] 56 Atl. 370) or of land by

its common name (Dyer v. Winston [Tex

Civ. App.] 77 S. W. 227). Land as “owned

by A. B." when no ambiguity can arise il

suflicient. Heyward v. VVilmarth. 78 N. Y.

Supp. 347; Moayon v. Moayon. 24 Ky. L. R.

1641, 72 S. W. 33. 60 L R. A. 415; Strubbs v.

Lewis, 25 Ky. L. R. 605, 76 S. W. 150.

82. Chellis v. Grimes [N. H.) 56 At]. 742.

83. Cobban v. Hecklen, 27 Mont. 245, 70

Fee. 805; Ober v. Stephens [W. Va.] 46 8. E.

195.

84. Seacoast R. Co. v. Wood [N. J’. Eq.]

56 At]. 537; Street v. Collier [Ga.] 45 S. E.

294; Thompson v. New South Coal Co., 135

Ala. 630; Brandrup v. Britten. 11 N. D. 876.

Change of purchase price by parol does not

render authority to convey invalid. Rank v.

Garvey [Neb.] 92 N. W. 1025.

85. Daniel v. Garner [Ark.] 70 B. W. 1058.

86. Tobin v. Larkin, 188 Mass. 389; Sea

coast R. Co. v. Wood [N. .1. Eq.) 56 Atl. 837.

87. Kris v. Peege [Wis.] 95 N. W. 108;

Michigan Cent. R Co. v. Chicago. etc., R. Co.

[MichJ 23 N. W. 882.
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sufficient to satisfy the statute,88 and the memorandum of an auction sale may be

executed by the auctioneer.”

(§ 9) B. Delivery and acceptance—The delivery of the goods and ac

ceptance by the purchaser is sufiieient to satisfy the statute,“0 and this applies to

the delivery of an assignment of a chose in action.“ There must be manual de

livery and acceptance and not merely that which would constitute a sale,“2 and

the delivery must be with the assent of the vendor," and where there is no change

of custody there must be plain and unequivocal proof that there was an intention

to vest possession in the vendee discharged of all liens and the vendee must accept

the goods so purchased ;°‘ and placing the goods in an agreed place where they

would still be in the possession and control of the seller,“ or delivery to a com

mon carrier," or leaving with the vendor who is co-owner,” is insufficient.

(§ 9) 0. Part payment and earnest money.—The part payment required

by the statute must be for the specific goods sold and not on a running account,"

but need not be made at the time of sale.”

§ 10. Operation and effect of statute.—Noncompliance with the statute of

frauds, save in the case of sales of goods, does not make the transaction void but

merely unenforceable ;1 nor where fully executed may it be set aside ;2 nor is the

statute of frauds any bar to an action for a money consideration when the contract

is otherwise fully executed,I nor to a suit on the common counts for the part

fully executed ;‘ but no recovery may be had on the executory part of the contract.“

Moreover, a court of equity will not permit the statute to be used as an'instrument

for fraud, and in some cases where the parties have so altered their position that

damages are inadequate and it would amount to gross fraud not to give relief, specific

performance or a constructive trust will be decreed,“ and some courts place their

remedy on the ground of equitable estoppel,’ but not every case where the non

performance of a parol agreement whether through ignorance,‘ or otherwise,’ will

Ballard v. Camplin [Ind.] 67 N. E. 505. And

see Brown v. White [Ind. App.] 67 N. E. 273.

88. Reid v. Alaska Packing Aee'n [0r.] 78

Pac. 897.

2.89. Atkinson v. Washington & Jei'lereon

College [W. Va.] 46 S. E. 253.

90. Badger Tel. Co. v. Wolf River Tel. Co.

[Win] 97 N. W. 907; Lathrop v. Humble

[Win] 97 N. W. 905; Miss. Cotton Oil Co. v.

Smith [Mise.] 33 So. 443.

01- Greenberg v. Davidson, 39 Misc. (N.

Y.) 798.

M. Devine v. Warner. 75 Conn. 875;

Brunswick Grocery Co. v. Lamar, 116 Ga. 1;

Shelton v. Thompson, 96 Mo. App. 327.

03. Follett Wool Co. v. Utica '1‘. k D. 00..

84 App. Div. (N. Y.) 151; Ankele v. Elder

[Colo. App.] 76 Pac. 29.

94. Devine v. Warner [Conn.] 56 Atl. 562.

96. Shelton v. Thompson, 96 Mo. App. 327.

96. Dallavo v. Richardson [Mich.] 96 N.

W. 20; Gatiss v. Cyr [Mich.] 96 N. W. 26.

07. Gerndt v. Conradt [Wis] 93 N. W. 804.

88. Berwin v. Belles. 183 Mass. 840.

90. Dallavo v. Richardson [Mich.] 96 N.

W. 20.

1. Cammack v. Prather [Tex. Civ. App.]

74 B. W. 354; In re Field's Estate [Wash] 73

Pac. 768; Conlon v. Mission of Immaculate

Virgin. 8'! App. Div. (N. Y.) 165: York v.

Washburn, 118 Fed. 316: Riley v. Haworth,

30 Ind. App. 877; Throckmorton v. O'Reilly

[N. J. Eq.] 55 Atl. 56. Uneni'orceable deed

will give color of title. Street v. Collier

[Ga.] 45 S. E. 294. A parol contract con

cerning lands good consideration for a note.

In re Field's Estate [Wash] 73 P20.

768; Maupin v. Chicago. R. I. d: P. R. Co.. 171

Mo. 187; Cammack v. Prather [Tex- Civ.

App.] 74 S. W. 354.

8. Fernald v. Town of Gilman, 123 Fed.

797; Halvorsen v. Halvorsen [Wis.] 97 N. W.

494; McCoy v. McCoy [Ind. App.] 69 N. E.

193: Jones v. Comer [Ky.] 76 S. W. 393;

Schlueter v. Leady, 103 Ill. App. 425; Cheno

weth v. Pac. Exp. Co.. 93 Mo. App. 185: Bethel

v. A. Booth & Co., 24 Ky. L. R. 2024, 72 B.

W. 803; Smith v. Davis, 90 Mo. App. 533:

Eaton v. Graham. 104 Ill. App. 296; York v.

Washburn, 118 Fed. 316. Statute of Frauds

does not deal with executed contracts. Hal

voreen v. Halvoreen [VVisJ 97 N. W. 494.

4. Van Arsdale v. Buck. 82 App. Div. (N.

Y.) 383; Scheuer v. Monash. 40 Misc. (N. Y.)

668; Interstate Hotel Co. v. Woodward & B.

Amusement Co. [M0, App.] 77 S. W. 114:

Jones v. Comer [Ky.] 77 S. W. 184; Weber

v. Weber [Ky.] 76 B. W. 507. But ace Bean

ler v. Clark [Ind. App.] 68 N. E. 613.

5. Weber v. Weber [Ky.] 76 S. W. 507;

Seymour v. Warren, 86 App. Div. (N. Y.) 403.

6. Teske v. Dittberner [Neh] 98 N. W. 57;

Greenley v. Shelmidine. 83 App. Div. (N. Y.)

559; Allen v. Moore, 30 C010. 307, 70 Pan.

682; McCoy v. McCoy [Ind. App.) 69 N. E. 193.

7. Union Cent. L. Ins. Co. v. Johnson's

Adm'x [Ky.] 76 S. W. 335.

8. Smith v. Marsh [Mich.] 93 N. W. 1091.
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be construed as a constructive or resulting trust. Courts of equity will enforce

specific performance of a parol contract on the ground of part performance when

the agreement is certain and definite,10 and not subject to a conflict of evidence ;“

the acts refer to and result from the agreement and are evidence thereof,‘2 and the

contract is so far executed that he cannot be compensated in damages." In case

of a parol conveyance or land contract there must be a change of the possession“

which must be new, absolute, and yielded to by the other party and not a mere

continuation of a former possession,“ and valuable improvements,“ with assent

of grantor." Payment of a. money consideration by itself is insufficient.“ Where

the contract is entire and any part is within the statute, the whole must satisfy

the statute." Where the statute goes to the validity of the contract as in case

of a sale of goods, the law of the state where the contract was made governs,“o and

similarly the law existing at the time the contract was made.21 The exception

of judicial sales from the operation of the statute does not apply to mortgage fore

closures under a power of sale." The defense is personal to the parties, hence a

stranger cannot avail of it to avoid the contract ;28 but he may do so to show that

a sale of goods to a prior vendee was void.“

§ 11. Pleading and proof—The complaint need not set up that the contract

is in writing, for, till the contrary is shown, it is presumed to be enforceable ;“

but where the complaint shows that the contract is not in writing when so required

9- Hall v. Small [Mo.] 77 S. W. 738; Me

Closkey v. McCloskey. 205 Pa. 491.

10. Vcnable v. Stamper [Va] 45 S. E. 788;

Plunkett v. Bryant [Va.] 45 S. E. 742.

ll. Mathes v. Bell [Iowa] 96 N. W. 1093;

Stone v. Hill. 52 W. Va. 63; Seltman v. Selt

man. 204 111. 504; Plunkett v. Bryant [V8.1

45 S. E. 742.

12. Riddell v. Riddell [Neb.] 97 N. W. 609;

Teske v. Dittberner [Neb.] 98 N. W. 67; Selt

man v. Bellman] 204 111. 504.

18. Plunkett v. Bryant [Va] 45 S. E. 742;

Vennble v. Stamper [Va.] 45 S. E. 738.

Things for which money in not regarded as

compensation: Moving on land and caring

for lestator. Caldwell v. Drummond [Iowa]

96 N. W. 1122. Moving from a distant state

and paying money for improvements. Ober

lender V. Butcher [Neb.] 93 N. W. 764.

Christening a child with name of promisor.

Daily v. Minnlck, 117 Iowa. 663. Long and

contlnued services. Teske v. Dittberner

[Neb.] 98 N. W. 57. Marriage to promisor.

Mllner v. Harris [Neb.] 95 N. W. 682, and

semble. Allen v. Moore. 80 Colo. 907, 70 Fee.

682. Possession for 2 mos. under 3-year

lease. Browder v. Phinney, 30 Wash. 74. 70

Pac. 264. Giving up business and making

long Journey. Spencer v. Spencer ER. 1.] 66

At]. 837.

For what money In regarded ll compensa

teryl Lease of lands. Henley v. Cot

trell Real Estate. I. A: L. Co. [Va] 48 S. E.

191. Delivery of mail under contract for

four months. Young v. Lediord. 99 M0. App.

565. Giving of services. Conlon v. Mission

of Immaculate Virgin, 39 Misc. [N. Y.] 216.

Labor on term. Venabls v. Stamper [Va.] 46

S. E. 738.

14. McCarty v. May [Tex Civ. App.) 74

8. W. 804; Conlon v. Mission of Immaculate

Virgin. 39 Misc. (N. Y.) 216; Riley v.

liswnrth, 30 Ind. App. 377; Allan v. Bemis

[lows] 94 N. W. 560; Oberlender v. Butcher

[Nah] 93 N. W. 764; Donovan v. Shoenhoten

Brew. Co. [110. App.] 76 S. W. 716; Rowe v.

Henderson [Ind. Ter.] 78 S. W. 260. But see

Teske v. Dittberner [NebJ 98 N. W. 57.

15. Riley v. Haworth, 30 Ind. App. 977;

Allan v. Bemis [Iowa] 94 N. W. 660.

18. Cobban v..Hecklen, 27 Mont. 245, 70

Fee. 806; Pembroke v. Logan [Ark.] 74 B. W.

297; McCarty v. May [Tex Civ. App.] 74 S.

W. 804; Rowe v. Henderson [Ind. T.j 76 S.

W. 250; Donovan v. P. Shoenhoten Brew. Co.

[ii/lo. App.] 76 S. W. 715; Cauble v. Worshnm

[Team] 70 S. W. 737; Venabls v. Stamper [VB-1

45 S. E. 798. Improvements of husband on

wife‘s estate insuflicient to sustain specific

performance of her parol contract to convey.

Plunkett v. Bryant [Va.] 45 S. E. 742; Pugh

v. Spicknall [On] 73 Pac. 1020.

a :7. Burnell v. Bradbury [Kara] 74 Fee.

7 .

18. McCarty v. May [Tern Civ. App.] 74 S.

W. 804; Leis v. Potter [Knn.] 74 Fee. 63!;

Riley v. Haworth. 80 Ind. App. 377; Charlton

v. Columbia Real Estate Co.. 64 N. J'. Eq. 631;

Thompson v. New South Coal Co.. 135 Ala.

630; Jones v. Nat. Cotton Oil Co. [Tex. Civ.

App.] 72 S. W. 248; Riddell v. Riddell [Neb.]

97 N. W. 609; Merchants' State Bank v. Ruet

tell [N. D.] 97 N. W. 953. But see Mull v.

Smith [Mieh.] 94 N. W. 183.

19. Kent v. Phenix Art Metal Co. [N. J.]

55 At]. 258; In re Sheldon's Estate [Wis] 97

N. W. 624; Beckmnnn v. Mepham, 97 Mo. App.

161; Bastin Tel. Co. v. Richmond Tel. Co.

[Ky.] 77 S. W. 702; Bruckman v. Hargadine.

etc.. Co., 91 Mo. App. 4.54.

20. Jones v. Nat. Cotton Oil Co. [Tex. Civ

App.] 72 8. W. 248.

21. Cobban v. Hecklen. 27 Mont. 245, 70

Fee. 805.

22. Seymour v. Nat. B. & L Ass'n. 1.16 Ga.

285.

23. Gary v. Newton, 201 [11. 170: St. Louis.

I. M. 8: S. R. Co. v. Hull [Ark.] 74 B. W. 293.

24. Shelton v.Thompson.96 Mo. App. 827.

Contra. Garcia v. U. 8.. 37 Ct. Cl. 343.

25. Matthews v. Wallace [110. App.) 7| 8.

W. 296; Cox v. Peltier. 169 Ind. 355; Walker
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by the statute, demurrer is the appropriate remedy," and in some jurisdictions an

answer setting up the statute of frauds against such a complaint will be held bad,21

though where the fact that contract, unenforceable by the statute, appears for the

first time at the trial, an objection to the admissibility of evidence will be sus

tained.“ Generally, to take advantage of the statute of frauds it must be pleaded,”

and that the contract was oral cannot be shown under a general denial,‘o but in

some states this is permitted, where, by the terms of the statute, the contract is

void,“1 and a general denial by a subsequent purchaser of goods to an allegation

of ownership is sufficient to raise the question of the statute of frauds ;" but where

the question of the invalidity is not raised at the trial, it cannot be raised on ap

peal.“ Written statements to others, not sufiicient to constitute the writing re

quired by the statute, are evidence of an oral promise.“

§ 12. Question for court or jury.—-A question of fact, such as the authen

ticity of a signature,“ or whether there was an acceptance of goods,“ is a question

for the jury.

§ 13. Instructiona—The court should explain to the jury the difference be

tween the acceptance and delivery required by the statute of frauds and that

requisite to pass title to a sale of goods," and an instruction that where the contract

was unenforceable the parol contract established the rate which-the plaintiff was

entitled to recover on quantum valebat was also held to be bad," and also that an

agreement settling a boundary must be in writing."

FBAUDULEN'I.‘ CONVEYANCES.

l 8. Who May Attack nnd Conditions Pre

cedent (125).

I 1. The Fraud and It! Elementm—A. In

General (116). B. Consideration (117). C.

Retention 0! Possession or Apparent Title

(118). D. Reservation of Benefits and Re

sulting Trusts (120). E. Intent (120). 1“.

Fraud of Grantee or Notice Aftecting Him

(121). G. Preferences to Creditors (122). H.

Relationship 01' Parties (122).

5 2- anidity Ind Elect (IR).

g1. The fraud and its elements.

§4. Right. and Liabilities of Person.

Claiman under Fraudulent Grantee (126).

Q 5. Extent 0! Grantee’s Liability (126).

§ 6. Remedies of Creditors (127).

§ 7. Prioritlen between Creditors on Set

ting Aside Conveyancel, and Disposition oi

Proceeds (129).

A. In general.—As to the transfer of

personalty, the law of the state of the making of the contract governs,“ and a

statute making sales in bulk “of stocks of merchandise” fraudulent, unless its

provisions are complied with, has been held to be valid.“

v. Cooper, 97 Mo. App. 441. Contra, McCoy Y.

McCoy [Ind. App.] 69 N. E. 193.

28. Seamans v. Barentsen, 78 App. Div. (N.

Y.) 36: Thompson *1. New South‘ Coal Co., 135

Ala. 630; Marr v. Burlington, etc., R. Co.

[Iowa] 96 N. W. 716; Gary v. Newton, 201

111. 170.

27. Marr v. Burlington, etc., R. Co. [Iowa]

96 N. W. 716; Seamans v. Barentsen, 78 App.

Div. (N. Y.) 36.

28. Fanger v. Caspary, 84 N. Y. Supp. 410.

But not where it appears on the face of the

complaint. Marr v. Burlington, etc., C. R. R.

Co. [Iowa] 96 N. W. 716.

29. Davis v. Greenwood [Neb.] 96 N. W.

526; Beckmann v. Mepharn, 97 Mo. App. 161;

Young v. Ledtord, 99 Mo. App. 565; Cer

ruslte Min. Co. v. Steele [Colo. App.] 70 Pac.

1091; Bantu v. Banta, 84 App. Div. (N. Y.)

138.

30. Walker v. Cooper, 97 110. App. 441;

Royal R. d: E. Co. v. Gregory Grocer Co., 80

Mo. ADD- "

In the absence of fraud

:1. Riit v. Riibe [Neb.] 94 N. W. 517; In

diana Trust Co. v. Finltzer, 160 Ind. 647.

32. Shelton v. Thompson, 96 Mo. App. 327.

2 33. Heflerlin v. Karlman [Mont] 74 Pac.

01. .

34. Conlon v. Mission of the Immaculate

Virgin, 87 App. Div. (N. Y.) 165.

85. Devine v. Warner [Conn] 56 Atl, 562.

30. Standard Wall Paper Co. v. Towns [N.

56 Atl. 744; Devine v. Warner, 75 Conn.

31. The following held badz—“If you find

from all the language of the parties that

there was such a meeting of minds of the

parties that the vendee considered he had

bought the tobacco and the vendor that he

had sold it, there was a sale of tobacco and

a constructive delivery." Devine v. Warner,

75 Conn. 375.

88. Eli! v. Riibe [Neb.] H N. W. 517.

80. Farr v. “'oolfolk [Ga,] 45 S. E, 231

40. Arnold v. Eastin's Trustee [Ky.] 76 5,

W. 855.
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a mortgage to secure future advances is valid,‘2 but under the statute an unre

corded roscrvation of title in the seller, the purchaser to have possession or power

of disposition, is void as to the latter’s creditors.“ Generally, fraud is never pre

sumed,“ and the burden of establishing it is on the party averring it,“ by clear

and convincing evidence.“

(§ 1) B. Consideration—A voluntary conveyance is not per se fraudulent

as to existing creditors ;" to render it void it must appear that the grantor was

insolvent at the time of the transfer,“ which the creditor has the burden to prove,“

and that the creditors“, seeking relief“ were prejudiced in the collection of-their

debts thereby, whether the grantee had notice of the grantor’s fraud or not," and

a transfer of property exempted from the debts of the grantor" as a homestead,

cannot be said to prejudice them,“ unless the property is above the statutory limit

in value."

41. Tenn. Act 1901. o. 183. Neas v. Boreh

es. 109 Tenn. 398. Under Wis. Rev. St. 1898.

I 2317b the failure of the purchaser of a.

stock of goods in bulk to notify the seller's

creditors is not conclusive but only presump

tive evidence of fraud. Evidence held suf

ficient to overcome the presumption. Fisher

1. Herrmann [Wis] 95 N. W. 392. Evidence

held sufilcient to show saierof goods in bulk

fraudulent. Blossmnn 6': CO. v. Friske [Tex.

Civ. App] 76 S. W. 73.

4:. Kirby v. Raynes [Ala] 85 So. 118.

43. In re Carpenter. 125 Fed. 831.

44. Edwards v. Story, 105 Ill. App. 433;

Eickstaedt v. Moses, 105 Ill. App. 634. The

failure of debtor to produce his books of ac

counts when required raises a presumption

of fraud. Nat. Bank of Republic v. Hobbs.

118 Fed. 626.

45. Metropolitan Bank v. Biaise, 109 La.

92: Rachofsky v. Benson [Coio. App.] 74 Pac.

655; Morgan v. Bostic, 132 N. C. 743; Edwards

1. Anderson [Tex. Civ. App.] 71 S. W. 555:

Thompson v. Zuckmayer [Iowa] 94 N. W. 476.

A showing that the stock was transferred

by indorsing the certificates in blank does

not shift the burden of showing absence of

fraud to the transferee. Cuip v. Muivane. 66

Ken. 143. 71 Fee. 273.

46. Costello v. Friedman [Ariz.] 71 Pac.

935. Findings of fact of fraud held not based

on the evidence. Aretz v. Kioos [Minn.] 95

N. W. 216. field error for the court to take

case from the Jury. Moore v. Robinson [’I‘ex.

Civ. App.) 75 S. W. 890.

47. Clark v. Thins, 173 M0. 628. The do

nor nnt owing any debts at the time of the

transfer and contemplated owing none. Car

ter v. Carter. 63 N. J. Eq. 726. Husband and

wife. Rose v. Campbell [Ky.] 76 B. W. 505.

Transfer by husband to wife and a transfer

0! the same property to the son the husband

Joining in the conveyance held fraudulent as

to the husband’s creditors. Farmers‘ Bank

v. First Not. Bank, 30 Ind. App. 520.

48- Spear v. Spear. 97 Me. 498. Mortgage

by insolvent wife to secure husband's debt.

firhoonover v. Foley [lows] 94 N. 1V. 492.

Under Ky. St. I 1907, a transfer in considera

tion of love and affection is void though the

transferor had other property at the time

sufficient to satisfy his than existing debts.

Townsend v. Wilson, 24 Ky. L. R. 1278, 71

8. W. 440.

49. Lewis v. Bosrdmsn, 78 App. Div. (N.

Y.) 394. Sufficiency of evidence to show in

solvency of the debtor. O'Meiis v. Hoffmey

er, 119 Iowa, 444; Holmes v. Sheridan [N. J.

Err. & App.] 58 Atl. 308; Downs v. Miller, 95

Md. 602. The fact that after setting or! the

homestead no surplus was found is strong

though not conclusive proof of insolvency at

the time of the transfer. Mauney v. Hamil

ton, 132 N. C. 295. Evidence that the con

veyance to the wife was voluntary is not

evidence of insoIVency of the husband.

Lewis v. Boardman. 78 App. Div. (N. Y.) 394.

50. McCoiium v. Crain [ii/Io. App.] 74 3. W.

650. Transfer of an equity of redemption

held not fraudulent. Potter v. Cirilos, 24 Ky.

L. R. 910. 70 S. W. 801. The conveyance of

i'and incumbered for more than its real value

is not void as to creditors though made with

m intent to defraud them. Arets v. Kiooa

[Minn.] 95 N. W. 216, 769.

51. A subsequent purchaser from the hus—

band, in an action to enforce the contract.

cannot assert that the record title was placed

in the wife's name to defraud the husband's

creditors. Saunders v. King, 119 Iowa, 291.

a voluntary conveyance without considera

tion is void irrespective of the value of the

interest conveyed. Hancock v. Elmer. 63

N. J. Eq. 802. Under the evidence the court

would not presume that the interest trans

ferred was of no substantial value so as to

make the transfer not actual fraud. Fry

berger v. Berven, 88 Minn. 311.

52. Spear v. Spear. 97 Me. 498; Mallory v.

Gallagher [Conn.] 55 Ati. 209. Admission

of evidence of such knowledge therefore held

not to injure the wife. Mallory v. Gallagher

[Conn.] 65 At]. 209. Ogiesby v. Walton

[0a.] 44 S. E. 990. The petition to avoid the

transfer need not therefore allege knowledge

of the transferee. McKenzie v. Thomas

[Ga.] 45 S. E. 610: Gustin v. Mathews. 25

Utah. 108. 70 Fee. 402.

58. I—Ieisch v. Bell [N. M.) 70 Fee. 572.

Transfer of rights under an insurance pol

icy having no surrender value and exempt

under the laws of the state held not fraud

ulent. Puisifer v. Hussey. 97 Me. 434.

Property purchased by the wife with ex

empt wages of the husband cannot be sub

jected. Furth v. March [140. App.] 74 B. W.

147. The use of funds while insolvent to

purchase or remove liens on homestead is

not fraudulent as to creditors. So held un

der the laws of California. In re Wilson

(C. C. A.) 123 Fed. 20.

54. Richards v. Orr, 118 Iowne 724; Ronrk

v. Bach [Ky.] 76 S. W. 340; Kuhn’s Adm'r v.

Kuhn, 24 Ky. L. R. 787, 69 B. W. 1077'. Ball
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A voluntary transfer may be void as to creditors, though made to a corpo

ration."

A pre-existing debt," though barred by limitations, may constitute a valid

consideration,“ but a conveyance in consideration that the wife would discontinue

divorce proceedings is invalid.“ In the absence of a fraudulent intent that the

grantor took in payment stock of the grantee corporation does not render the con

wyanec fraudulent.“

evidence of fraur ."

(§ 1)

A misstatement of the consideration is only presumptive

C. Retention of possession or apparent title—A sale of personalty

must be followed by an immediate delivery to, and an actual and continued pos

session by, the purchaser.“

Hymer

ankner

v. Nelson, 171 M0. 682;

[Neb.] 92 N. \V. 1019;

[Neb.] 93 N. W. 741;

[Kan] 72 Pac. 567; Brown v. Campbell

[Neb.] 93 N. W. 1007. Where the homestead

is sold or exchanged the wife holds the prop

erty. title being taken in her name, as

against the husband's creditors to the stat

utory limit. Richards v. Orr. 118 Iowa. 724:

Scheel v. Lackner [Neb.] 93 N. W. 741. To

prevent creditors from setting aside a sale

to the wife on the ground that the land was

a homestead it must appear that the home

stead right existed at the time Of the con~

veyance. Reeves v. Slade [Ark] 77 8. 1V. 54.

A voluntary conveyance of homestead prop

erty less than 81.000 in value by the husband

to the wife is valid as against his creditors.

though the property had not been exempted

by court proceedings. Skinner v. Jennings.

137 Ala. 295. Where the non-exempt part

of the land was of less value than the pur

chase money mortgage the convsyance is

not fraudulent as to creditors since equity

will first apply the non-exempt part to pay

ment of the mortgage. Keith v. Albrecht

lMinnJ 94 N. W. 677.

55. In such case the conveyance is void

as to the excess. Brown v. Campbell [Neb.]

93 N. W. 1007.

58. Creation of a corporation and transfer

to It of the assets of an insolvent firm held

fraudulent. C010. '1‘. & T. Co. v. Acres Com

mission Co. [Colo. App.) 70 Pac. 954. Evi

dence held to sustain finding that incorpora

tion and transfer to it of the property by

the debtors was not fraudulent. McNerny v.

Hubbard [Neb.] 93 N. W. 1123.

57. Beaman v. Stewart [Colo. App.] 74

Pac. 344. Sufficiency of evidence on ques

tion of consideration. Walker v. Harold

[On] 74 Pac. 705. Transfers held based on

a. valid consideration. Denver Jobbers‘

Ass’n v. Rumsey [Colo. App.] 71 Pac. 100]:

Fisher v. Herrmann [11715.] 95 N. W. 392:

Green v. Emens. 135 Ala. 563; Citizens' Bank

v. Burrus [Mo.] 77 S. W. 748; Goodwin v.

McMinn, 204 Pa. 162. Sufficiency of evidence

to show want of consideration where the

transfer was made to the wife through a

third party. Cltizens’ State Bank v. Porter

[Neb.] 93 N. V1. 391. Consideration held not

so inadequate as to subject the property to

payment of creditors. Flook v. Armen

trout's Adm‘r. 100 Va. 638; Chamberlain v.

Woolsey [Neb.] 92 N. W. 181. Evidence

held sufl‘icient to show a conveyance by

mother to her children based on a. consid‘

oration. Walker v. Houghteling (C. C. A.)

120 Fed. 928. The transfer of land purchased

Jayne v.

Scheel v.

Durand v. Higgins

The change of possession must be open, notorious, and

with money belonging to the wife which

vested in the husband by virtue of the mar

riage, pursuant to an agreement that it

should be so transferred is based on a. val

uable consideration; the husband being solv

ent at the time. Craig v. Conover. 24 Ky.

L. R. 1682. 72 S. W. 2. Conveyance by hus

band to the wife of land purchased with

money advanced by her is based on sufl-lcient

consideration. Jayne v. Hymer [Neb.] 92

N. W. 1019.

Evidence held to show insufficient consid

eration. Johnson v. Stebbins-Thompson Re

alty Co. [No.1 76 S. W. 1021: Bates Coun

ty Bank v. Galley [Mo.] 75 S. W. 646; Omaha

Brew. Ass'n v. Zeller [Neb.] 98 N. W. 762:

Downs v. Miller, 95 Md. 602; O'Connor v.

Williams [N. J. Eq.] 53 Atl. 550. Convey

ance to son in consideration of money bor

rowed from the wit! held void as to cred

itors. Chinn v. Curtis, 24 Ky. L R. 1568, 71

S. W. 923.

58. Transfer to wife in payment of a

barred debt. The debtor may waive the

bar (Roberts v. Brothers, 119 Iowa. 309),

but a mortgage given by the wife on prop

erty fraudulently conveyed to her by the hus

band to secure a barred claim by her father

against the husband held invalid (Liver v.

Thielke, 115 Wis. 389).

59. Oppenheimer v. Collins. 115 Wis. 283.

60 L. R. A. 406.

00. Homestead Min. Co. v. Reynolds, 90

Colo. 830. 70 Pac. 422.

61. Cottingham v. Greely-Barnham Gro

cery Co., 137 Ala. 149. A chattel mortgage

held not a secret trust in favor of an un

disclosed creditor because it included a

small debt due another. Taylor v. Harle—

Haas Drug Co. [Neb.] 96 N. W. 182. Merely

that it was too large because by mistake a

sum was included in securing preferred cred

itors does not render the transaction fraud

ulent. Trompen v. Yates [Neb.] 92 N. W.

647. If the deed of trust to the creditor

made with intent to defraud other creditors

was for a greater sum than was actually due

the creditor it was void as a whole. Bates

County Bank v. Galley [110.] 75 S. W. 646.

02. Mills' Ann. St. § 2027. Willis v. Rob

erts [Colo. App.] 70 Fee. 445. The seller

cannot claim right of possession under an

agreement with the purchaser. the transfer

being void because of retention of posses

sion. Young v. Evans. 118 Iowa, 144. The

retention by a debtor in falling circum.

stances renders the transaction fraudulent

as to creditors. Spencer v. Mugge [Fla] 34

So. 271. The retention of possession by the

debtor after a sale renders the transfer void»
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unequivocal so as to apprise others that the title to the goods has changed hands;°'

a presumption of fraud arises from the continued possession by the seller,“ and

the burden is on the purchaser to overcome this presumption" by proof of pay

ment of a bona fide consideration,“ and that the vendor’s possession was consistent

with the bill of sale or unavoidable or for the temporary convenience of the ven

dee." What constitutes a sufficient change is to be determined from the facts in

each particular case," and is generally a question for the jury.“

If the transfer is void, notice of the sale will not afiect the rights of the credi

tor."

The mere retention of a stock of goods for a short time by the mortgagor is

not of itself sufficient to establish fraud,u but if he is permitted to retain posses

sion and dispose of the goods in the ordinary course of business" without account

ing, the mortgagee renders the mortgage fraudulent as to creditors and subsequent

purchasers," and this whether the power is conferred by the terms of the mort

gage or by a parol agreement.“ A contrary rule however prevails in Indiana."

To render a. chattel mortgage void as to creditors, it must appear that the failure

to record was due to an agreement or that prejudice resulted to creditors there

from." Retention of chattel mortgage from record to avoid injuring mortgagor’s

credit." The subsequent recording is ineffectual as to existing creditors."

A failure to record the conveyance," or a retention of possession of realty

able [Laws 1897, c. 417]. Skillen v. Endel

man. 39 Misc. (N. Y.) 261.

63. Swartzburg v. Dickerson [0kl.] 73

Pac. 282.

.4. “'hite v. Gunn. 205 Pm 229. Under

Rev. St. 1898, § 2317b, providing that the

purchaser of a stock of goods in bulk no

tify the creditors thereof the failure to

give the notice is presumptive and conclu

sive evidence of fraud. Evidence held sut

flcient to rebut the presumption. Fisher v.

Herrmann [Wis.] 95 N. W. 392.

G5, 06. Griswold v. Nichols [Wis] 94 N.

W. 33.

e7. Volusia County Bank v. Bertola [Fla]

33 So. 448.

68- Simons v. Daly [Idaho] 72 Pae. 507.

A control of the property by the purchaser

which reasonably indicates a change of own

ership will overcome the presumption, the

transaction being in good faith. White v.

Gunn, 205 Pa. 229. Under the evidence mort

gagee held to have been in actual posses

sion. Taylor v. Earle-Haas Drug Co. [Neb.]

96 N. W. 182. Under the evidence delivery

held not made within a reasonable time as

required by Rev. St. 1899. § 3410, so as to

render the transfer valid. Bowles Live

Stock Commission Co. v. Hunter. 91 Mo.

App. 418. Delivery and possession of a stock

of goods by the purchaser held sufficient.

Fisher v. Herrmann [Wis] 95 N. W. 392.

Sufficiency of change of possession. Jones

v. Mackenzie. etc., Paint Co. [Colo. App.]

13 Pac. 847; Simone v. Daly [Idaho] 72 Pac.

507; Beaman v. Stewart [Colo. App.] 74 Fee.

244; Fisher v. Herrmann [Wis] 95 N, w,

392. Held under the laws of Illinois that

there was an insuiilcient delivery and

change of possession. In re Rodgers [0. A.

.A.] 125 Fed. 169.

80. Simone v. Daly [Idaho] 72 Pac. 507;

aniroi't v. Commercial Bank [Mich.] 97 N,

w_ 763; White v. Gunn. 306 Pa. 229. Whether

there had been an actual and continued

chan‘. of possession under the evidence held

a question for the jury. Schidlower v. Me

Cafferty, 85 App. Div. (N. Y.) 493.

70. Bowles Live Stock Commission Co. v.

Hunter, 91 Mo. App. 418.

71. Davis v. Turner [C. C. A.] 120 Fed.

605. A statement by the attorney for the

mortgages to the tenant in possession that

he took possession for the mortgagee and

leaving the property with the tenant is in

sufficient. Under unrecorded chattel mort

gage [3 Rev. St. (9th Ed.) p. 2013]. Wild

v. Porter [N. Y.] 66 N. E. 1118.

72. Block v. Fuller [Neb.] 93 N. W. 1010;

Bagley v. Harmon, 91 Mo. App. 22: Enck

v. Gerding, 67 Ohio St. 245.

73. Extrinsic evidence is admissible to

show actual conditions and dealings between

the mortgagor and mortgagee. Stephens v.

Curran [Mont.] 72 Pac. 753.

74. Brinker v. Ashenfelter [Neb.] 95 N.

W. 1124.

75. Rurford v. First Nat. Bank. 30 Ind.

App. 884.

76. Under the laws 0! Iowa. Deland v.

Miller, etc., Bank [Iowa] 93 N. W. 304.

77. Under the facts on unrecorded mort

gage held not entitled to priority over sub

sequent debts of mortgagor. Clayton v. Ex

change Bank [0. C. A.] 121 Fed. 630. A

creditor whose claim was created after the

recording of a chattel mortgage cannot avoid

it on the ground that pursuant to an agree

ment it was withheld from record. News

Pub. Co. v. Tyndale [Neb.] 96 N. W. 126.

78- Recording mortgage on vessel under

U. 5. Rev. St. 4! 4141. 4192. held insufficient

to effect constructive notice to creditors.

Arnold v. Eastln‘l Trustee, 25 Ky. L. R. 895.

76 S. W. 855.

79. State Bank v. Backus [Ind.] 67 N.

E. 612. Evidence held insufficient to show

change of possession without recorded con

veyance so as to render the transfer valid

as to creditors. Young v. Evans, 118 Iowa.

144. Burn's Ind. Rev. St. ! 3360. applies only

to subsequent purchasers. mortgagees and



120 FRAUDULENT CONVEYANCES § 1D. 2 Our. Law.

after conveyance while insolvent, while evidence of fraud,"0 is not of itself sufficient

to show fraud.81 If the grantor retains possession of the deed, a creditor whose

claim was created between the time of execution and delivery of the deed may

attack it as fraudulent.“2

(§ 1) D. Reservation of benefits and resulting trusts—Secret trusts gen

erally are void as to creditors,“ irrespective of the knowledge of insolvency on

the part of the transferee,“ as a reservation of rents to the grantor.” A transfer

in consideration of a valid debt by an insolvent, with a reservation of a right to

repurchase and a percentum of the rents during the life of the option, is not fraud

ulent as to other creditors.“ If the purchaser of realty for a valuable considera

tion causes the title to be conveyed to a third person, the latter holds the property

in trust for the creditors of the purchaser."7

(§ 1) E. Intent—An intent to defraud creditors will be presumed from

the facts of insolvency of the grantor, and from the lack of consideration}8 irre

spective of intent as to existing creditors." The mere fact that a judgment to

avoid which the conveyance had been made, had not been obtained, will not make

the conveyance less frauduent as to creditors.”

As to subsequent creditors, it must appear that the conveyance was made with

intent to defraud them ;"1 such an intent need not be proven as an independent

fact,”2 and fraudulent intent is shown where the transfer is made in anticipation

of entering on a new business."

The fraudulent intent need not be proven beyond a doubt.M The mere fact

that the corporation gave stock in consideration is not proof of a fraudulent intent."

lessees in good faith' and for valuable consid

eration. State Bank v. Backus [Ind.] 67

N. E. 512.

80. Dennis v. Ball-Warren Commission

Co. [Aria] 77 . W. 903; Anglin v. Conley,

24 Ky. L. R. 1551. 71 S. W. 926.

81. Willis v. Willis. 79 App. Div. (N. Y.)

D.

Owens v. Foley [Tex Civ. App.) 89

S. \V. 811.

83. As an agreement to bid in at an ex

ecution sale and hold in trust for an in

solvent. Gibson v. Jenkins, 97 Mo. App. 27;

Penney v. McCulloch, 134 Ala. 580. Evi

dence held sufficient to show that there was

no secret reservation of interest. Sharood

v. Jordan [Minn.] 95 N. W. 1108.

84. The petition need not therefore aver

knowledge. McKenzie v. Thomas [0a.] 45

S. E. 610.

85. Deposit Bank v. Caffee. 135 Ala. 208.

80. Glover v. Fitzpatrick [Ind. T.] 69 S.

W. 856.

87. No legal or equitable estate how

ever vests in the purchaser which would

be subject to attachment or execution.

Chantland v. Midland Nat. Bank. 66 Kan.

549, 72 Pac. 230. A share in land the deed

to which was taken in the name of a co

purchaser held liable to the debts of the

other purchaser. Lewis v. Kash [Ky.] 77

S. W. 697; Hoffmann v. Ackermann, 110 La.

1070. A conveyance by the wife to the

mother of the husband of a part of her

general estate. to the use of which the bus

band was entitled. in consideration of his

procuring a. divorce and conveying to her

the balance of her property is fraudulent

as to existing creditors. and the land may

be subjected to the payment of their claims

[Ky. St. §§ 2353, 2354]. Deposit Bank v.

Rose, 24 Ky. L. R. 732, 69 S. W. 967.

82.

88. Gray v. Chase [Mass] 68 N. E. 676.

Civ. Code, i 3442 makes such a transfer void

as to existing creditors. Gray v. Brunold.

140 Cal. 615, 74 Pac. 303.

911:9. Aldous v. Olverson [S. D.] 95 N. W.

90. Spuck v. Logan [Md] 54 Atl. 989.

01. Rose v. Campbell [Ky.] '76 S. W. 505:

Loy v. Rorick [Mo. App.] 71 S. W. 842: Ayers

v. Wolcott [Nah] 92 N. TV. 1036. There

must therefore be an express finding of

fraud by the court. State Bank v. Backus

[Ind. App.] 66 N. E. 475. Where title was

placed in a. third person by the debtor who

procured the execution of a mortgage there

on for a feigned consideration that the cred

itors were obliged to resort to equity to

avoid the latter is sufficient proof of inten

tion. Baltimore H. G. Brick Co. v. Amos.

95 Md. 571. Conveyance to wife while not

embarrassed and before the debt was con

tracted or contemplated will not be set

aside. Fla. L. 8: T. Co. v. Crabh [Finn] 33

So. 523. To avoid a conveyance to the wife

by a. third person it must appear that plain

tiff was a creditor of the husband at the

time of the execution thereof or that it was

executed in expectation of such indebted

ness and with intent to hinder its collec

tion. Jayne v. Hymer [Nob] 92 N. W. 1019.

92. May be proven by circumstances. Bal

timore H. G. Brick Co. v. Amos. 95 Md. 571.

98- Hildebrand v. Willig, 64 N. J. Eq.

249.

94. Vandervort v. Fouse. 52 W. Va. 214:

Knight v. Nease. 53 W. Va. 50; Moore v.

Gainer, 53 W. Va. 403. Evidence hold suf

ficient to show fraudulent intent. Wal

worth Mfg. Co. v. Burton, 82 App. Div.

(N. Y.) 637; Botts v. Bolts, 25 Ky. L. R.

300, 74 S. \V. 1093. Evidence held to show

a deposit of money with a third person was
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(§ 1) F. Fraud of grantee or notice to him of fraud—Irrespective of the

question of solvency of the grantor" or the consideration paid, if the transfer

was made with the intent to defraud creditors and the transferee had knowledge

thereof and participated therein it is void as to the transieror’s creditors." If,

however, the transfer is voluntary, notice to the transferee need not be shown.“

Knowledge of facts sufficient to put a prudent man on inquiry is sufficient to

charge the grantee,” though it is held that this is not equivalent to actual knowl

edge.l
Whether the transferee had notice is generally a question for the jury.2

The burden of proving notice is on the party seeking to avoid the conveyance.”

and on the grantee of showing that he was a bona fide purchaser for a valuable

consideration and without notice of the fraud.‘

with the intent to defraud. Kerr v. Ken

nedy. 119 Iowa. 239. Finding that mort

gage was fraudulent warranted by the evi

dence. Penney v. McCulloch. 184 Ala. 580.

Evidence held insufficient to show intent

to defraud. Anglin v. Conley, 24 Ky. L. R.

1551. 71 S. W. 926. Under the facts sale held

tainted with fraud. Cafe Union v. Reordan.

84 N. Y. Supp. 994. Evidence held to show

a deposit of money obtained in settlement

of on action with a third person made to

defraud the attorney of his fees. Kerr v.

Kennedy, 119 Iowa, 239. Conveyance to son

and son-ln-law held made with intent to

hinder. delay and defraud creditors of the

grantor. Cincinnati T. W. Co. v. Matthews.

24 Ky. L. R. 2445. 74 8. W. 242. Proof held

sufficient to show intent and participation

therein by grantee Scandinavian Sveas Ben.

Soc. v. Linqulst [Mlclm] 94 N. W. 592. Evi

dence held sufficient to show sale of vessel

with fraudulent intent. Arnold v. Eastin's

Trustee [Ky.] 76 S. W. 855.

95. Homestead Min. Co. v. Reynolds,

Colo. 330. 70 Fee. 422.

96. Schreck v. Hanlon [Neb.] 92 N. W.

30

M. Balzenstein v. Hettrick, 105 Ill. App.

99. By assisting the debtor in the forma

tion of a corporation and taking an interest

in the latter the creditor held not entitled

to protect himself as a preferred creditor.

Colo. T. & '1‘. Co. v. Acres Commission Co.

[Colo. App.] 70 Pac. 954. Conveyance of

realty between brothers held fraudulent

(Hancock v. Elmer, 63 N. J. Eq. 802: Ed

wards v. Story, 105 Ill. App. 483; Thompson

v. Zuckmayer [Iowa] 94 N. W. 476; Johnson

v. Marx Levy. 109 La. 1036; Eickstaedt v.

Moses, 105 Ill. App. 834; Spuck v. Logan

[Md] 54 At]. 989; Foley v. Doyle [Neb.]

05 N. W. 1069) and irrespective of the fact

that the vendor had transferred the note

representing the consideration (Kurt: v.

Voight [Mo.] 75 S. W. 386). Instruction

to the effect approved. Marcus v. Leake

[Neb.] 94 N. W. 100. Conveyance to attor

neys for services performed and to be per

formed sustained. Farmers' & M. Nat.

Bank v. Mosher [Neb.] 94 N. W. 1003.

9Q. Gray v. Chase [Mass.] 68 N. E. 676.

it is therefore no defense that the creditor

seeking to avoid it had assigned to the trans

ferec a claim against the transteror greater

in amount than the value of the property

transferred. Nat. Bank of Republic v. Thur

ber, 89 Misc. (N. Y.) 18; Spear v. Spear, 97

Me. 498.

I. Timml v. Timms [W. Va] 46 8. E.

141. If the pureliaser executed a convey.

fines of land ‘as consideration, to the wife

of the seller of the chattels he had sufficient

notice of the fraud of the seller to put him

on inquiry. Blom-Collier Co. v. Martin, 98

Mo. App. 696. That the attorney who drew

the deed for the grantee had knowledge is

insufl’iclent to charge the grantee. Hagadine.

etc., Dry Goods Co. v. Krug [Neb.] 96 N. TV.

286. Knowledge of the grantor's attorney

of the conveyance is not chargeable to the

,c'rantor's assignee for benefit of creditors

though he was also attorney for the as

signee. Downer v. Porter [Ky] 76 S. W.

135. To charge the beneficiary with knowl

edge it must appear that the trustee was

authorized to act as agent in accepting the

deed of trust. Deed of trust by son to

father the mother being the beneficiary. M.

A. Cooper & Co. v. Sawyer [Tex. Civ. App.'l

73 S. W. 992. Grantee held to have such

notice as would put prudent man on inquiry.

McWilliams v. Thomas [Tex. Civ. App.) 74

S. W. 596. Facts held sufficient to put son

on inquiry as to intent of father in trans

ferring all his property to him. Norwood v.

Wash. 136 Ala. 657. Merely because the

grantee took a quitclaim deed would not

give a mere general creditor a lien or equity

in the land. Klay v. McKellar [Iowa] 97

N. W. 1091. Evidence held to show knowl

edge on the part of the grantee of an intent

to make a gift of the consideration by the

grantor. Norwood v. Wash.. 130 Ala. 657.

Evidence held to show knowledge on the

part of the grantee and participation in the

fraud. Bates County Bank v. Galley [Mo.]

75 S. W. 646; Cofileld v. Parmenter [Neb.] 96

N. W. 283; Flook v. Armentrout‘s Adm'r, 100

Va. 638; Liver v. Thielke. 115 Wis. 389:

Congleton v. Schreihofer [N. J. Eq.] 54 At].

144; Dornbrook v. Rumely Co. [Wis] 97

N. W. 493; Barker v. Boyd, 24 Ky. I... R.

1389, 71 S. W. 528.

1. White v. Million [Mo. App.) 70 8. 1V.

738.

2. Greenwald v. Wales. 174 N. Y. 140;

Edwards v. Anderson [Tex. Civ. App.] 71

S. W. 555.

8. 0n trial of a bill to remove cloud on

title where plaintiff claims under a con

veyance expressing a consideration of $1

and defendant having paid full value the de

fendant has the burden of showing want of

notice of plaintiff's deed or if notice was

given that plaintiff participated in the fraud

[3. & C. Comp. §§ 5502. 5503]. McLeod v.

Lloyd [Or.] 71 Fee. 795; Hartman v. Hosmer.

65 Kan. 595. 70 Pac. 598.

4. Cox v. Wall, 132 N. C. 730; Morgan v.

Bostic. 132 N. C 743. Conveyance to son
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(§ 1)‘ G. Preferences to creditors.‘-—Generally a transfer to a creditor l

way of preference is valid,“ though the creditor had knowledge thereof,'r and 1

the debtor’s intent to hinder, delay, or defraud other creditors,‘ but it is otherwi

if the creditor participated in the fraud.“ '

(§ 1) H. Relationship of parties—While transfers between relatives wi

be closely scrutinized,1° yet there is no presumption of fraud from the fact of r

lationship.11 They are however prima facie fraudulent if at the time of ti

transfer the transferror was insolvent." If based on a valid consideration tl

transfer is not void, regardless of the relation of the parties or the badges of fraud,

and in case of conveyances between husband and wife, any presumption of we]

of consideration is one of fact and not of law.“ The husband’s consent to h

wife’s testamentary disposition of her personalty is not a fraud as to his creditors.

and Ion-in-law. Cincinnati '1'. W. Co. v.

Matthews. 24 Ky. L. R. 2445, 74 S. W. 242.

5. Transfers by corporations in contem

plation of insolvency see Corporations.

Transfers void under the Bankruptcy Act

see Bankruptcy.

6. Moore v. Robinson [Tex. Civ. App.] 75

S. W. 890. Assignment of wages to grocer

to apply on account and for family neces

sities of assignor and to prevent attach

ments by other creditors though the as

signee had knowledge thereof held valid.

Dole v. Farwell [N. H.] 55 Atl. 553. Mort

gage by husband to wife held valid. State

Bank v. Backus, 16) Tnd. 682. A transfer

by corporation to a. creditor director made

in contemplation of insolvency is construct

ively fraudulent because made to an of

ficer under act April 21, 1896. Holmes v.

Sheridan [N. J. Err. 8: App] 56 All. 308.

A corporation may give preferences. Bea

man v. Stewart [Colo. App.] 74 Pac. 344.

Instruction on this question held properly

refused. Pope v. Kingman [Neh.] 96 N. W.

519. The giving of a chattel mortgage to

secure a bona. flde indebtedness by a. hus

band who deserted his wife is not per so a

fraud on the wife. Farmers‘ & Merchants'

Bank v. Hoffmann [Neh] 96 N. W. 1044.

Under Civ. Code Cal. §§ 3442, 3451. that the

transfer was made to a trustee instead of

the creditor will not invalidate it. Heath

v. Wilson, 139 Cal. 362. 73 Pac. 182. Merely

because a. conveyance in trust to sell for

the benefit of creditors hinders and delays

creditors will not render it invalid. 3 Mich.

Comp. Laws. 5 8839 permits such convey~

ances. Geer v. Traders' Bank [Mich‘J 93 N.

W. 437. Under Code 1899. c. 74, § 2. a prefer

ence by an insolvent debtor must be sur

rendered. Powers-Taylor Drug Co. v. Faul

coner, 52 W. Va. 581; Moore v. Robinson

[Tex. Civ. App.] 75 S. W. 890.

7. Parmenter v. Lomax [Kan.] 74 Pac.

634.

8. White v. Million [Mo. App.] 76 S. W.

733. A mere intent to prefer is insufficient

to establish fraud. Powers-Taylor Drug

Co. v. Faulconer, 52 W. Va. 581; Parmonter

v. Lomax [Kan] 74 Pac. 634.

0. Eickstaedt v. Moses, 105 Ill. App. 634;

Johnson v. Marx, 109 La. 1036. As where

the creditor advances the amount of ex

emptions to which the debtor is entitled in

cluding it in the amount secured by the

mortgage; both parties intending to place

that amount beyond the reach of creditors.

Chamberlain Banking House v. Turner

Frazier Mercantile Co. [Neb.] 92 N. W. 1'1

As an agreement that attachments be pri

cured before the debtor makes a. gener

assignment. Chestnut v. Russell, 24 K

L. R. 704, 69 S. W. 965. It is therefore 1

defense to an action to avoid a transfi

that plaintiff had received a. preference. N:

tional Bank of The Republic v. Thurbe

39 Misc. (N. Y.) 13. A collusive entry ‘

judgment for a larger sum than was a

tually due the creditor is void as to 0th

creditors. Complaint to avoid held sufi

cient. Anderson v. Bank of Lassen COU]

ty [0111.] 74 Fee. 287. Under the facts t1

court properly directed an accounting l

the purchaser at an execution sale und‘

fraudulent Judgments pursuant to a CO]

spiracy between the debtor, judgment crel

ltor and purchaser. French v. Commerci

Nat. Bank, 199 Ill. 213.

10. Klay v. McKellar [Iowa] 97 N. i

1091; Rice v. Allen [Neb.l 95 N. W. 70

Lynch v. Englehardt, etc., Mercantile C

[Neb.] 96 N. W. 524.

11. And the wife claiming the proper

is not required to establish her title by ev

dence different from that necessary whe

coverture is not involved. Rachofsky

Benson [Colo. App.] 74 Pac. 655; Parmonti

v. Lomax [Kam] 74 Pac. 634; Thompson

Zuckmayer [Iowa] 94 N. W. 476; \Valki

v. Houghteliing [C. C. A.] 120 Fed. 92

Loy v. Rorick [Mo. App.] 71 B. W. 842; Shl

v. Hynes [Minn.] 95 N. W. 214; Fishel

Motta [Conn.] 56 Atl. 558; Aldous v. Olve

son [8. D.] 95 N. W. 917. Instructions he

proper. Dunning v. Bailey [Iowa] 95

W. 248.

12. Moore v. Gainer. 53 W. Va. 403. Whir

may be rebutted by evidence of the sol'

ency of the grantor (Spear v. Spear. 97 M

498) between husband and wife (Multz

Price, 82 App. Div. [N. Y.] 33). A gift

the services of the debtor’s horses and ear

ices of his minor son to the son is void |

to the creditors for whom such services we

rendered. Tuckey v. Lovell [Idaho] 71 Pa

122. Wages of minor son of an insolve:

held not subject to the father's debts. Wl

ner v. Osborne [N. J. Eq.) 55 Atl. 51.

18. Instruction held erroneous. Cottim

ham v. Greely-Barnbam Grocery Co.. 1.

Ala. 149.

14. Fishel v. Motta [Conn.] 56 Atl. 55

15. Ky. St. 1899. 5 1905 providing that a;

gift of property with intent, etc., is vo

as to creditors includes only property own.
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The transaction of the wife’s business by the husband, whereby she acquires prop

erty in her own right, is not a fraud on the husband’s creditors.“ A presumption

of fraud arises though, where a husband, while in debt or insolvent, purchases land.

taking the title in the name of his wife."

The creditor has the burden of proving that the transfer between relatives was

made to hinder, delay and defraud," and the transferee has the burden of proving

bona fides" and consideration,” by clear and satisfactory evidence.21

§2. Validity and efiect.—While the creditor must generally show that he

was such at the time of the execution of the voluntary conveyance,” both prior

by the debtor. Louisville Nat. Bank v.

Wooldridge, 25 Ky. L. R. 869, 76 S. W. 542.

18- Bank of Tipton v. Adair. 172 M0. 156.

11. Facts held to rebut the presumption;

the wife contributing a part of her separate

property in payment of the consideration.

Scott v. Holman [Wis.] 94 N. W. 30; Dennis

v. Bali-Warren Commission Co. [Ark.] 77

S. W. 903; Florida Loan 8: Trust Co. v. Crabb

[Fla.] 33 So. 523. Good faith in taking title

in wife's name pending action against the

husband held a question for the jury. We

ber v. Ashbacker [Pa.] 55 At]. 534. Notes

payable to the wife held the property of

the husband and subject to his debts. Dun

ning v. Bailey [Iowa] 95 N. W. 248. Tak

ing title in wife's name held fraudulent as

to husband‘s creditors. Reeves v. Slade

lArk.) 77 S. W. 54. Under the evidence held

that the consideration for property con

veyed to the wife moved from the husband.

Kearney County Bank v. Dullenty [Neb.]

90 N. W. 169. Finding that conveyance to

wife by a. third person was based on a suf

ilcient consideration sustained by the evi

dence. Blossom v. Negus. 182 Mass. 515.

Husband held to have an equitable interest

in land title to which he had taken in his

wife's and brother's names. Shields v.Lewis,

24 Ky. L R. 822. 70 S. W. 51. Under the

evidence conveyance to wife thr0ugh a third

person held not fraudulent. Willis v. Willis,

79 App. Div. (N. Y.) 9.

18. Relationship and insolvency are but

earmarks or badges of fraud. Shea v. Hynes

[Minn.] 95 N. W. 214. Conveyance from

father to son. Shea v. Hynes [Minn.] 95 N.

W. 214. Conveyance to wife through third

person. Flshel v. Motta [Conn.] 56 Atl. 558.

The rule that conVeyances between hus

band and wife will be closely scrutinized

does not apply to conveyances to a wife by

third persons. no showing being made that

the husband purchased the property or that

his funds were used in payment. Rice v.

.\llen [Neb.] 95 N. W. 704. Conveyance to

father held in fraud of creditors. Dennis

v. Bali-Warren Commission Co. [Ark.] 77 S.

W. 903. Conveyance to brother-in-law held

fraudulent. Timms v. Timms [W. Va]

46 S. E. 141. Evidence held insufficient to

show fraud. Combs v. Davis. 24 Ky. L. R.

648. 69 S. W. 765. Under the evidence a con

veyance to son held fraudulent. Dufrene

v. Anderson [Neb.] 93 N. W. 139. The cred

itor has the burden of showing that the hus

band‘s money was used in removing incum

hrance on wife's property. Furth v. March

[510. App] 74 S. W. 147.

19. Ayers v. Wolcott [Neb.] 92 N. W.

1036; Marcus v. Leake [Neb.] 94 N. W. 100;

Moore v. Gainer. 53 W. Va. 403: Luk v.

Riggs [Neb.] 97 N. W. 1038. Between hus

band and wife. Lynch v. Engleh'ardt. etc..

Mercantile Co. [Neb.] 96 N. W. 524. Trans

fer between husband and wife. Walker v.

Harold [Or.] 74 Pac. 705; Norwood v. Wash

ington, 136 Ala. 657; Clark v. Thias, 173 M0.

628; Knudsen v. Parker [Neb.] 91 N. W. 850.

Transaction between husband and wife held

valid. Carter v. Carter, 63 N. J. Eq. 726.

Foreclosure of a chattel mortgage by the son

of the mortgagor as assignee of the mort

gage held fraudulent. Battey v. Knight, 66

S. C. 107. Insufficient findings of fact to sus

tain conclusion that conveyance to daughter

was fraudulent. Zacharie v. Swanson [Tex.

Civ. App.] 77 S. W. 627. Evidence held in

sumcient to show transfer to sister fraudu

lent. Nichols v. Nichols. 40 Misc. (N. Y.) 9

20. Walker v. Harold [0r.] 74 Pac. 705.

Conveyance to father-in-law. Knight v.

Nease. 53 W. Va. 50; Noble v. Gilliam. 136

Ala. 618. Evidence held sufficient to show

consideration passing from the wife (Smith

v. Curd, 24 Ky. L. R. 1960. 72 S. W. 744:

Savlts v. Speck. 21 Pa. Super. Ct. 608; Willis

v. Willis. 79 App. Div. [N. Y.] 9: Budlong

v. Budlong [Wash.] 73 Fee. 783); from daugh

ter (Carson v. Murphy [Neb.] 96 N. 1V. 110):

from father’in-law (Behrens v. Steidley, 198

111. 303). Insufficient to show consideration

passing from the wife to the husband (Noble

v. Gilliam, 138 Ala. 618; Williams v. Snyder

[Iowa] 94 N. W. 845; Balz v. Nelson, 171 Mo.

682); from mother to daughter (Zimmerman

v. McMasters.' 25 Ky. L. R. 456. 76 S. W. 5;

Kustl v. Arthur [Mich.] 97 N. W. 711); from

brother (Charles v. Matney. 24 Ky. L. R.

1384. 71 S. W. 511; Sheldon v. Parker [Neb.]

92 N. W. 923; Greig v. Rice, 66 S. C. 171):

from father-in-law (Jacobs v. Van Sickel.

129 Fed. 340). Conveyance to son who ro

conveyed to wife not based on valid consid

eration. Orchard v. Collier, 171 Mo. 390v

Transfers between husband and wife and

daughter held fraudulent. Adams v. Bruskc

[Mich.] 97 N. W. 766. Conveyance to wife

held not a bona fide preference of a debt due

her. Victor v. Swlsky. 200 Ill. 257. An ac

counting ordered to ascertain the amount or

indebtedness of the husband to the wife.

Lea v. Vi'illis [Va.] 43 S. E. 354.

2'!- Transaction between husband and

wife. Baker v. Watts [Va.] 44 S. . 929.

22. Schmitt v. Dub], 88 Minn. 506; Jayne

v. Hymer [Neb.] 92 N. W. 1019. Promissory

note representing different claims held to

be a pro-existing indebtedness. Omaha

Brew. Co. v. Zeller [Neb.] 93 N. W. 762

Claims for goods sold held continuous mak

ing the seller a pre-existing creditor en

titled to attack the conveyance. Spuck v

Logan [Md.] 54 Atl. 989. Sufficiency of evi

dence to show existence of the debt at the

time of the conveyance. Homestead Min.
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and subsequent creditors may avoid a conveyance made pursuant to an agreement

between the parties for the purpose of defeating collection of a possible judgment

against the grantor," or where the debts were fraudulently contracted.“ Con

structive notice resulting from recording the instrument is not sufficient to bar

subsequent creditors from impeaching the conveyance on the ground that it was

made with intent to hinder and delay subsequent purchasers.“

As to subsequent purchasers from the grantor with knowledge of the fraudu

lent conveyance it is binding,“ and the transferee of notes taken in payment of

a fraudulent sale takes title thereto if he did not participate in the fraud."

If the contract is executory, equity will leave the parties where their fraud

left them ;“ if executed, no estate either legal or equitable, passes as against cred

itors,29 but it is binding as between the parties to the contract3°—though the grantee

is the wife of the grantor and participated in the fraud and the grantor retained

possession"—and their heirs,“2 and representatives except in so far as there

is a deficiency of assets to pay debts.“ On the question of whether the general

assignee of the grantor can avoid fraudulent transfers, the decisions are conflict

ing; in California,“ Kentucky," Maine,“ and Ohio," he may, but the contrary rule

Co. v. Reynolds, 80 C010. 330, 70 Fee. 422;

Lesser v. Brown, 75 Conn. 491.

28. Spuck v. Lorran [Md] 54 At]. 989.

24. Between husband and wife. Bracken

v. Milner. 99 Mo. App. 187. .

25. Baltimore H. G. Brick Co. v. Amos,

95 Md. 571. Evidence held insufficient to

show actual notice. Id. Record notice held

sufficient as against a subsequent creditor.

Kuder v. Chadwick [Pa.] 56 Atl. 407.

28. Saunders v. King, 119 Iowa, 291. Un

der Wis. Rev. St. 1898, § 2313 an unrecorded

purchase money mortgage is invalid as to a

subsequent mortgage irrespective of the sub

sequent mortgagee’s notice of the mortgage

or knowledge of the mortgagor's intent to

delay creditors. Dornbrook v. Rumely

[Wis.] 97 N. W. 493. In Illinois on fore

closure it may be shown that the mortgage

on realty was without consideration and

given for the purpose of defrauding cred

itors. Ellwood v. Walter, 103 Ill. App. 219.

27. Kurtz v. Voight & Sons Co. [Mo.]

75 S. W. 386.

28. Where both parties participate in the

fraud equity will not enforce the contract

of sale. Lowther Oil Co. v. Miller-Sibley

Oil Co [W. Va..] 44 S. E. 433. A promissory

note secured by mortgage, given without

consideration and to delay creditors of which

the payee had knowledge will not be en

forced between the parties. Baldwin v. Da

vis, 118 Iowa, 36. A subsequent grantee of

a fraudulent grantor with knowledge that

the grantee took under an agreement to re

convey to the grantor cannot enforce the

contract against such grantee or those claim

ing under him. Bradt v. Hartson [Neb.] 96

N. W. 1008.

29. Foley v. Doyle [Neb.] 95 N. W. 1067.

30. Kirby V. Raynes [Ala.] 35 So. 118;

McClenahan v. Stevenson, 118 Iowa. 106. In—

solvency of vendor is not a defense to suit

for specific performance of the contract of

sale (Cone v. Cone, 118 Iowa, 458; Durand

v. Higgins [Kan.] 72 Pac. 667: Bradt v.

' Hartson [Neb.] 96 N. W. 1008; Berg v. Frantz.

24 Ky. L. R. 689, 69 S. W. 801; Brasie v,

Minneapolis Brew. Co.. 87 Minn. 456; Rick

arde v. Rickards [Md.] 56 At]. 397). but this

rule does not prevent its avoidance on the

ground of the grantor’s mental incapacity

(Tatum v. Tatum‘s Adm'r [Va.] 43 S. E. 184).

Chattel mortgage permitting the mortgagor

to retain possession and dispose of the prop

erty. Bagiey v. Harmon, 91 Mo. App. 22. The

fraudulent grantee may contest the valid

ity of a mechanic's lien on the property.

Toop v. Smith, 87 App. Div. (N. Y.) 241. In

determining the amount of alimony it is

proper to take into consideration property

fraudulently transferred by the husband.

Dougan v. Dougan [Minn.] 97 N. W. 122.

Bill to recover property conveyed held not

demurrabie as showing that the conveyance

was fraudulent. Stockwell v. Stockwell [N.

H.] 54 Atl. 701. The giving of a mortgage

by an officer of a. corporation in fraud of its

creditors is not binding on the corporation;

the mortgagee participating in the fraud.

Lamb v. McIntire. 183 Mass. 367. Instruc

tion on effect of transfer between partners.

Yoder v. Reynolds [Mont] 72 Pac. 417.

81. The second wife cannot therefore

claim homestead rights in the land. Hunter

v. Magee [Tex. Civ. App.] 72 S. W. 230.

32‘ Foules v. Foules [Miss] 33 So. 972:

Hildebrand v. Willig, 64 N. J. Eq. 249. Equity

will not therefore set aside the conveyance

or enforce a secret trust for the benefit of

the grantor or his wife and children. In re

Simon’s Estate. 20 Pa. Super. Ct. 450. A

child by a second wife cannot avoid a trans

fer by the deceased father to a child by a

former wife made to defeat the second wife's

claim and creditors’ claims, since they also

represent the creditors of the deceased

grantor. Mehan v. Mehan, 203 I11. 180.

33. Bagley v. Harmon, 91 Mo. App. 22;

Hemley v. Harmon (Mo. App.) 77 S. W'. 136.

And see Tyndale v. Stanwood, 182 Mass. 534.

Creditors may sue without previously re

questing the representative to sue (Nat.

Bank of Republic v. Thurber, 39 Misc. [N. Y.]

19) and a refusal of foreign representatives

of a. non-resident decedent is equivalent to a

refusal to sue to set aside a fraudulent trans

fer within the state. Complaint held suf

ficient. Montgomery v. Boyd, 78 App. Div.

(N. Y.) 64.

34. Cooper v. Nolan, 138 Cal. 248. 71 Pa¢_

179.
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prevails in Illinois,“ Montana," and North Carolina.“0 It is, however, generally

held that the trustee of the grantor in bankruptcy can avoid any fraudulent dispo

sition of property by him.“

The transaction will be held valid only to the amount of the actual consider

ation,“ and if the transfer is void as to one creditor of a particular class it is void

as to all creditors of the same class." Title is not restored to the transferee by

adjudicating the transfer void as to creditors.“ The creditors of the fraudulent

grantee cannot avoid a reconveyance to the grantor prior to any. attempt on their

part to subject it." The mere fact that a previous mortgage was withheld from

record with fraudulent intent will not vitiate a subsequent bona fide mortgage.“

A creditor may be estopped from setting aside the transfer."

§ 3. Who may attack and conditions precedent—Only creditors holding due

existing claims against the grantor can avoid the transfer.“ All classes of claims,

including actions ex delicto, are entitled to the benefit of the act,“ and if the sale

is void by reason of the mental incapacity of the seller, he is a creditor entitled to

attack a fraudulent mortgage on the goods by the purchaser,” but the decisions

on the question of whether the claim must first be reduced to judgment or some

judicial lien acquired are conflicting." The statutory remedies in aid of execution

8. Ky. 8t. 1899. l 84 vests in the as

signee title to property fraudulently dis

posed of by the assignor. and he may re

cover the property such act not being su

perseded by the federal bankruptcy act.

Downer v. Porter [Ky.] 76 S. W. 135.

86. To enable an assignee to avoid a

transfer by one while insolvant he must prove

the facts which bring the transaction within

the statute. Dunn v. Train (C. C. A.) 125

Fed. 221.

81. The general assignee is the proper

party to sue to avoid a fraudulent transfer

and creditors can sue only when he refuses

to sue. Cornell v. Bulter. 23 Ohio Circ. R.

384.

88.

80.

H.

40.

41.

S. W.

Ross v. Bayler, 104 Ill. App. 19.

Babcock v. Maxwell [Mont.] 74 Pac.

Murray v. Williamson. 133 N. C. 318.

Arnold v. Eastin's Trustee [Ky] 76

855; Cox v. Wall. 132 N. C. 730; In re

Carpenter. 125 Fed. 831. Title to person

alty purchased under an unrecorded con

tract reserving title in the vendor passes

to the trustee in bankruptcy of the pur

chaser under Neb. Comp. St. 0. 32, l 26 and

Banks Act. N 67, 70. Logan v. Neb. Moline

Plow Co. [NebJ 92 N. W. 129.

42. Mortgage. O‘Connor v. Williams [N.

J. Eq.l 53 All. 650. A gift of part of the

consideration to the grantee renders the

conveyance voluntary to that extent where

the grantee had knowledge of the intended

gift. Norwood v. Wash, 138 Ala. 657. A

lien may properly be declared to the ex

tent of the valid pecuniary consideration.

Chinn v. Curtis. 24 Ky. L. R. 1563. 71 S. W.

923. The holder of a fund deposited with

the intent to defraud creditors of the oWner

may be allowed a bona flde claim against

the owner but not a claim which he holds

against the owner's wife. Ker: v. Kennedy,

119 Iowa. 289. In case of a fraudulent trust

the trustees will be subrogated to the rights

of creditors whose claims they have paid.

N. Y. Public Library v. Tilden. 39 Misc.

(N, Y.) 169. Fraud in a part vitiates the

entire transaction. as where the mortgage

secured a greater sum than was actually

due. Bates County Bank v. Galley [Mo.]

75 S. W. 646. The transferee held not en

titled to interest on the amount of his valid

claim against the transferor. Kerr v. Ken

nedy. 119 Iowa. 239.

43. Sibley v. Stacey. 53 W. Va. 292.

44. 80 that the transferor can claim ex

ception since the transferee has any right

there is to claim the exemption. William

son v. Wilkinson [Miss.] 33 So. 282. The

heirs of grantor cannot claim the property

where the conveyance has been set aside

and the grantee paid the creditors. Keaton

v. Bandy [Ky.] 74 B. W. 1047.

45. Berg v. Frantz, 84 Ky. L. R. 689, 69

S. W. 801.

46. State Bank v. Backus. 160 Ind. 882.

47. Creditor held estopped to avoid the

conveyance by having sued to recover the

consideration and by accepting dividends

from grantor's trustee in bankruptcy. Mc

Williams v. Thomas [Tex. Civ. App.] 74 8.

W. 596. The consent of a. creditor that the

debtor mortgage his property will not estop

him from avoiding the mortgage as fraudu

lent because the mortgagor was allowed to

retain possession and dispose of the goods

in the ordinary course of business. Brunk

er v. Ashenfelter [NebJ 95 N. W. 1124. De

cree held not a bar to a subsequent suit by

creditors to attack the transfer as a fraud.

Sibley v. Stacey. 53 W. Va. 292.

48- Daugherty v. Powell [Kan] 72 Pac.

274; Minneapolis Threshing Mach. Co. v.

Jones [Mlnn.l 94 N. W. 651; Frye v. Wiley

[W. Va.] 46 S. E. 135.

49. McCollum v. Grain I'Mo. App.l 74 S.

W. 650: Anglin v. Conley, 24 Ky. L. R. 1551.

71 S. W. 926.

50. First Nat. Bank v. Calkins [5. D.] 93

N. W. 646.

81. A personal judgment against the debt

or is not a. necessary condition precedent to

the action (Ky. St. I 1907a). Smith v. Curd.

24 Ky. L. R. 1960. 72 S. W. 744. A petition

in an action bro‘ight before Ky. St. 5 1907.1

took effect need not ever that execution

had been returned nulls bona. Locheim v.
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need not be resorted to before resort can be had to property fraudulently trans

ferred." One who had a valid existing lien on the property cannot raise the ques

tion of fraud in the transfer thereof,“ and if the claim is a secured obligation, the

creditor must first exhaust the security.“

§ 4. Rights and liabilities of persons claiming under fraudulent grantee.—

A bona fide purchaser from a fraudulent grantee takes good title," but notice is

chargeable against a purchaser from the grantee from the fact that he had prose

cuted an action to avoid the conveyance to his grantor,“ nor is a judgment creditor

of the grantee a bona fide purchaser within the statute."

§ 5. Extent of grantee’s liability—A bona fide transferee is entitled to be

reimbursed the consideration." For expenditures to preserve the property against

existing liens," such as taxes, the grantee should be reimbursed,“0 but if the pay

ments to remove liens were made as a part of the fraudulent scheme they will not

be allowed,“1 and if the transfer was without consideration, he may be charged with

the rents and profits." A fraudulent holder with knowledge cannot claim com

pensation as trustee of the property.“ The grantee can be held liable only to

the extent of the value of the property transferred to him,“ and only the property

transferred to him can be subjected. A personal judgment for the value thereof

should not be rendered,“ except where he had converted the property," or where

it has passed to a bona fide purchaser."

Eversoie. 24 Ky. L. R. 1081, 70 B. W. 661.

In Wisconsin a simple contract creditor may

subject property fraudulently transferred

without a. prior judgment or resort to legal

remedies. In re H. G. Andras Co., 117 Fed.

561. A subsequent bona. flde purchaser may

attack a mortgage as fraudulent without

first procuring a legal lien. He had

possession under the mortgagor who had

retained possession after execution of the

mortgage. Stephens v. Curran [Mont.] 72

Pac. 753. Only lien creditors can avoid

the conveyance and a foreign judgment is

not such a lien. Waite Co. v. Otto [N. J.

Eq.] 54 Atl. 425. A conveyance while in debt

for a mere nominal consideration is volun

tary and void as to existing creditors.

“’hether their claims are reduced to judg

ment or not. Gustin v. Mathews, 25 Utah,

168. 70 Pac. 402. The creditor should gen

erally first exhaust his legal remedies and

the return of the sheriff of an execution

nulla bona is conclusive that he has ex

hausted them. Coffield v. Parmenter [Neb.]

96 N. W. 283. A suit in the nature of a cred

itor's bill will lie to enforce a. judgment

against a non-resident based on service by

publication. Parmenter v. Lomax [Kan.] 74

Pac. 634.

52. Chamberlain Banking House v. Turn

er-Frasier Mercantile Co. [Neb.] 92 N. W.

l72.

58. Baum v. Corsicana Nat. Bank [Tex.

Civ. App.] 75 S. W. 863; Anthes v. Schroeder

[Neb.] 92 N. W. 196.

54. Before he can enforce a joint note

against property fraudulently eonveyed he

must show that the co-obligors are insolv

ent. Geiser Mfg. Co. v. Lee [Ind. App.] 66

N. E. 701.

55. Boyer v. Weimer. 204 Pa. 295: White

v. Million [Mo. App.] 76 S. W. 733. Instruc

tions held improper. Yoder v. Reynolds

[MontJ 72 Pac. 417.

56. Farmers’ Bank v. First Nat. Bank. 80

Ind. App. 520. Under the evidence a pur

chaser from the wife held to have had suf

ficient notice as to fraud in the transaction

between the husband and wife. Monesson

Nat. Bank v. Lichtenstein [Pa.] 56 Atl. 405.

57. Gen. St. p. 1605, l 15. Richardson v.

Gerli [N. J. Eq.] 54 At]. 438.

58. Nichols v. Nichols. 40 Misc. (N. Y.)

9: Varnum v. Bolton Shoe Co., 84 N. Y. S.

967. Purchaser held not to have had notice

of the fraud such as would defeat this right.

Botts v. Botts, 25 Ky. L R. 800, 74 S. W.

1098.

59. If however after the transfer was de

clared fraudulent at the suit of the trustee

in bankruptcy of the transferor the trans

feree surrendered the property to the trus

tee the state court had no longer jurisdic

tion to adjudicate such rights. Arnold v.

Eastin's Trustee, 25 Ky. L. R. 895, 76 S. W.

855.

60. Lamb v. McIntire, 183 Mass. 367.

81. Morley Bros. v. Stringer [MichJ 95

N. W. 978; Greig 8: Jones v. Rice, 66 S. C.

171.

62. Gray v. Chase (Mass) 68 N. E. 676.

63. French 1. Commercial Nat. Bank, 199

Ill. 213.

64. Morrison v. Houck [Iowa] 93 N. W.

593.

05. Sheldon v. Parker [Neb.] H N. W.

923. The judgment is a lien only on the

interest transferred. Fryberger v. Berven.

88 Minn. 311. Decree held sufficient. Wol

cott v. Tweddle [Mich.] 95 N. W. 419. De

cree against fraudulent grantee and lessee

held proper. Gray v. Chase [Mass.] 68 N. E.

676.

66. Penney v. McCulloch, 134 Ala. 580.

M. The fraudulent grantee being the

wife of the grantor. a personal judgment

may be granted against her it appearing

that the proceeds of the sale were still in

her hands. Sheldon v. Parker [Neb.] 95 N.

W. 1015.
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§ 6. Remedies of creditors.—A creditor affected may proceed by attach

ment,“ followed by judgment,“ and execution thereon,” and after seizure of the

property under execution, the creditor may recover possession at law or resort to

equity to remove the cloud." If, however, the legal title had never been in the

debtor, as where be caused title to the property purchased to be taken in the

name of a third person, the creditor cannot enforce by execution but must resort to

equity,"2 and a creditor’s bill will not lie where the property was fraudulently trans

ferred after the judgment sought to be enforced had become a lien," and though

the property transferred is not subject to garnishment, the proceeds realized thereon

by the transferee are.“ The judgment creditor of the mortgagor may, in re

plevin by the mortgagee, impeach the mortgage on the ground that it was fraudu

lent." Only judgment creditors can restrain an intended transfer by the debtor,"

and an injunction to restrain the transferee from disposing of the property will not

issue where a money judgment alone is asked."

A receiver pending the action may be appointed."

The creditor’s remedy may be lost by reason of his laches," or barred by lim

itations, and reference to the footnotes will show the time within which the rem

cdy should be resorted to under the various statutes,80 and the time of the accrual

of the action.‘u
Attornment by the tenant to the grantee is insufficient to set the

statute in motion as to time within which to avoid the transfer.“

On the question of whether the grantor is a necessary party, the decisions are

conflicting; in Nebraska he has been held a necessary party," but he is not in Mis

souri" or Colorado, where, by the conveyance, he had parted with his interest.“

68. Colo. Trading, etc.. Co. v. Acres Com

mission Co. [Colo. App.] 70 Pac. 954; Wester

velt v. Baker [Neb.] 95 N. W. 793. The con

trary prevailed in Iowa prior to Code. 1 3899.

Byers v. McEniry, 117 Iowa. 499.

69. Fletcher v. Tuttlc, 97 Me.

70. Fletcher v. Tuttle. 97 Me. 491.

71. Fletcher v. Tuttle. 97 Me. 491; Foley

v. Doyle [Neb.] 95 N. W. 1067; Coulson v.

Galtsman [Neb.] 96 N. W. 349. He cannot

maintain ejectment instead of a. suit to re

move the cloud merely for the purpose of

removing the bar of limitations against the

relief. Brasie v. Minneapolis Brewing Co..

87 Minn. 456. A bill in equity will not lie

by a purchaser under an execution sale, who

is not in possession, to set aside a convoy

ance by debtor as in fraud of creditors, since

the purchaser obtained the legal title if the

conveyance was fraudulent and had an ade

quate remedy at law. Ropes v. Jensrson

[FL-1.] 34 So. 955.

72. Fletcher v. Tuttlc, 97 Me. 491.

73. Newman Grove State Bank v. Linder

holrn [Neb.] 94 N. W. 616.

74. Cottingham v. Greely-Barnham Gro

cery Co.. 137 Ala. 149.

75. Fraudulent transfers may be im

peached both at law and in equity. Lobsenz

v. Burton, 68 N. J. Law, 566.

76. Adams v. Miller [Neb.] 94 N. W. 711.

77. Volt v. Collins, 39 Misc. (N. Y.) 89.

78. An appointment held Justified by the

evidence. National Bank v. Hobbs, 118 Fed.

626.

70. Upton 1. Dennis [Mich'J 94 N. W. 728.

D. In Minnesota suit must be brought

within six years from the discovery of the

fraud. Brasic v. Minneapolis Brew. Co.. 87

Minn. 456. In Virginia the action is not

barred by the five year statute (Code. i 2929).

491.

Flock v. Armentrout's Adm'r, 100 Va. 638.

In Louisiana an action to avoid a preference

to a. creditor is barred after the lapse of

one year. Meyer v. Moss [La] 34 So. 332.

Suit to avoid an undocketed Justice's judg

ment confessed as a preference need not. be

brought within four months. Nuzum v.

Herron, 52 W. Va. 499. In Kansas a. delay

of two years in reducing the claim to Judg

ment will bar the action to avoid a convey

ance by the debtor as in fraud of the cred

itor. Donaldson v. Jacobitz [Kan.] 72 Fee.

846. .

81. The action does not accrue at the time

of recording the instrument but at the time

of the actual discovery of the fraud. Ohio

Rev. St. 1892. § 4982 includes actions to avoid

deeds constructively fraudulent. Stivens v.

Summers. 68 Ohio St. 421. The statute be

gins to run from the time of recording the

deed where the creditor knew of the pur

chase but supposed that the title was taken

in the debtor’s name, title having been

taken in the wife's name. Donaldson v.

Jacobitz [Kan.] 72 Pac. 846. It begins to

run from the time of the sale. under the ex

ecution. Brasis v. Minneapolis Brewing Co..

87 Minn. 456. The limitation statute begins

to run from the time of the return nuila

bona. Blackwell v. Hatch [0kl.] 73 Fee. 933.

82. Downer v. Porter. 26 Ky. L. R. 571.

76 S. W. 135. The bar cannot be avoided by

bringing an action in ejectment instead of

a suit to remove the conveyance as a. cloud.

Brasio v. Minneapolis Brewing Co., 87 Minn.

456.

88. First Nat. Bank v. Gibson [Neb.] 94

N. W. 965.

84. Schneider v. Patton [Mo.] 75 8. W. 155.

85. Homestead Min. Co. v. Reynolds. 30

C010. 830. 70 Pac. 422.
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The person through whom the fraudulent transaction was perpetrated, who merely

conveyed by quitclaim, is not a necessary party.“ To an action to declare property

purchased, in the name of a third person, to be the property of the debtor, the real

purchaser, the vendor is not a necessary party defendant.“

The judgment debtor may defend on the ground that the judgment creditor

is indebted to him on contracts in a sum greater than the amount of the judgment."

A cause of action to declare additions to the homestead fraudulent as to cred

itors may properly be joined.” A personal judgment cannot be had against the

grantee unless so demanded in the petition.”

cases construing particular petitions, complaints or bills."

In the footnotes are collected the

The petition need not

contain a detailed and accurate statement of the fraudulent act," and answers,"

the admissibility of evidence in particular instances,“ and the sufficiency of in

structions to the jury, and sufficiency of instructions generally."

88.

87.

293.

88

Hunt v. Dean [Mlnn.] 97 N. W. 574.

Hoffman v. Ackermann [La.] 35 So.

Lashmett v. Prall [Neb.] 96 N. W. 152.

89. Hunt v. Dean [Mlnn.] 97 N. W. 574.

90. Petition as amended held not to

charge defendant as fraudulent grantee lia

ble to a peronal Judgment. Schneider v.

Patton [M0.] 75 S. W. 155.

91. Sufficiency of complaint. Smith v.

Tate, 30 1nd. App. 367; Chamberlain Bank

ing House v. Turner-Frazier Mercantile

C0. [Neb.] 92 N. W. 172; Cooper v. Nolan,

138 Cal. 248, 71 Pac. 179; McKenzie v. Thom

as [Ga.] 45 S. E. 610. Complaint in action

to avoid a chattel mortgage held to state

facts sufficient to constitute a cause of ac

tion. Walden-Judson Drug Co. v. Commer

cial Nat. Bank [Utah] 74 Pac. 195. Petition

construed and held en declaration de sim

ultation and not a. revocatory action. The

transaction being a. purchase by .1 debtor

the title taken in the name 01' a third party.

Hoifmann v. Ackermann [La.] 35 So. 293.

The petition by the administrator of the de

ceased grantor need not aver that the prop

erty had been fraudulently conveyed. Tyn

dale v. Stanwood, 182 Mass. 534. The ob

jection of non-averment of issue and return

of execution unsatisfied must be raised by

answer or demurrer. Objection to such al

legation on the bill held to be without

merit. Bill and supplemental bill held sut

flcient. French v. Commercial Nat. Bank,

199 111. 213.

92. Allegnflon or fraud. Variance be

tween pleading and proof as to the time of

the conveyance is not fatal. Mallory v. Gal

lagher [Conn.] 55 Atl. 209. Variance be

tween time at conveyance alleged and proved

held not fatal. Id.

Allegatlon of intent: It is not necessary

to aver an intent to defraud in a. suit to set

aside a voluntary conveyance. Civ. Code. §

3442, makes such a transfer void as to ex

isting creditors. Gray v. Brunold, 140 Cal.

615, 74 Fee. 303. The defense of insolvency

in an action to enforce a. secret trust must

he pleaded. Admissibility of evidence of in

solvency in an action to recover property

bid in at an execution sale under an agree

ment to hold same in trust for plaintiff.

Gibson v. Jenkins, 97 M0. App. 27. Allega

tion of fraudulent intent held insufficient.

l-largadine-McKitrick Dry Goods Co. v.

Bradley [1nd. '1‘.] 69 S. W. 862'. Gray v.

Brunold. 140 Cal. 615. 74 Fee. 303.

Alienation of notice to grantee:

tion held sufllcient. French v. Commercial

Nat. Bank. 199 Ill. 213.

Allegation of Insolvency o! zrnnior: In

solvency oi’ grantor at the time of making

the conveyance need not he pleaded. Ailter

his financial condition at the time of the

suit. Duirene v. Anderson [Neb.] 93 N. W.

139. Complaint held to sufl‘lciently charge

insolvency of the debtor at the time of the

transfer. Gray v. Brunold, 140 Cal. 615, 74

Pac. 303. Allegation that execution has been

returned nulla. bona by a constable insufli

cient allegation of insolvency in an action

Allega

to avoid conveyance of realty. Stuckwisch

v. Holmes, 29 Ind. App. 512.

Alienation of prior lndcbtednesn Com

plaint held to sufficiently allege existence

of creditors at the time of the transfer.

Gray v. Brunold, 140 Cal. 615, 74 Pac. 303.

Allegation that indebtedness was created

prior to the conveyance held sufficient.

Chamberlain Banking House v. Turner

Frazier Mercantile Co. [Neb.] 92 N. W. 172.

93- Answer held responsive to bill. Ropes

v. Jenerson [Fla.] 34 So. 955. Answer held

sufficient after decree. Walker v. Harold

[Or.] 74 Pac. 705. It is not necessary to

plead that the property transferred was ex

empt and not subject to the transferor’s

debts. Furth v. March [Mo. App.] 74 S. W.

147. Where the property was the wife's

property and the grantor the surviving hus

band held under the statute a homestead

and curtesy right therein, he may amend his

answer and have the value 01' the home

stead set off to him (Cincinnati Tobacco

Warehouse Co. v. Matthews. 24 Ky. L. R.

2445, 74 S. W. 242). but defense of payment

of consideration must be pleaded (Noble v.

Gilliam, 136 Ala. 618).

94. Volusia County Bank v. Bigelow [Fla..]

33 So. 704; Ritchey v. Seeley [Neb.] 93 N. W.

977; Fitzpatrick v. Fox, 80 App. Div. (N. Y.)

345; Moore v. Robinson [Tex. Civ. App.] 75

S. W. 890. Under a denial of plaintiff's title

in replevin the defendants were entitled to

show that they were judgment creditors of

the plaintiff vendor at the time of the sale.

Schidlower v. McCafl’erty. 85 App. Div. (N.

Y.) 493. As to insolvency. Fryberger v.

Berven. 88 Minn. 911. To show i'raud. Meyer

v, Baird [Iowa] 94 N. W. 1129; Goldstein

v. Morgan [Iowa] 96 N. W. 897. As to in

tent. Freese v. Kemplay (C. C. A.) 118 Fed

428; Meyer v. Baird [Iowa] 94 N. W. 1129.

As to consideration and knowledge. Lesser
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§ '7. Priorities between creditors on setting aside conveyances, and disposi

tion of proceeds.——-'l‘he creditor who first institutes the suit to avoid the convey

ance is entitled to priority of payment.” The judgment creditor of a fraudulent

grantee acquires no rights by virtue of his execution on the property."

GAMBLING CONTRACTS.“

g1.
delivery, the intention as to actual delivery is the test.1

parties have designated the transaction is immaterial.’

What constitutes a wagering controct."—On contracts of sale for future

The name by which the

A mere deposit of mar

gins,a or an order to a. broker to sell a certain number of shares of a certain stock,‘

will be presumed to be legal. An agreement on the part of a vendor to repurchase

at par upon specified notice, does not make the sale a gambling transaction.“

A statute prohibiting any person other than the owner of a racing horse from

having pecuniary interest in the prizes it wins does not render illegal a contract

to train a horse for a specific sum and a percentage of the prize money.‘

§ 2. Rights and remedies of parties and their privies.—A statute declaring

void transactions in futures does not deprive a person of his property without due

process of law.1 Property rights in gambling devices will not be protected,:3 un

less the device is capable of an innocent use,o nor can the purchase price of a gam

bling device he recovered.“

coveredu in sssumpsit.u

v. Brown. 75 Conn. 491: Cooper & Co. v.

Sawyer [Tex. Civ. App.] 73 S. W. 992; Noble

v. Gilliam. 136 Ala. 618. Of admissions of

irrinsfcror. Bernard v. Guidry, 109 La. 451;

Walker v. Harold [Or.] 74 Pac. 705; Moore

v. Robinson iTex. Civ. App.] 75 S. W. 890.

Admissions of husband held not admissible

against the wife. Aldous v. Olverson [8. D.]

95 N. W. 917.

05. Southern Loan & Trust Co. v. Ben

hOW. 131 N. C. 413; Yoder v. Reynolds [Mont]

72 Fee. 417; Oglesby v. Walton [Ga.] 44 S. E.

990: Merrill v. Merrill, 105 Ill. App. 5: Dun

ning v. Bailey [Iowa] 95 N. W. 248; Hewitt

v. Price [.\io. App.] 74 S. W. 414. Instruc

tion on question of indebtedness at the time

of the conveyance held improper. Aldous

v. Oiverson (S. D.] 96 N. W. 917. Sufllclency

of instruction on intent. Meyer v. Baird

[Iowa] 94 N. W. 1129.

90. Geiser Mfg. Co. v. Chewning. 52 W. Va.

523. Judicial lien in favor of creditor on

property belonging to the wife of debtor

who had expended his own funds in making

improvements held prior to a deed of trust

on the land. Mylius v. Smith [W. Va.] 44

S. E. 542.

07. He is not a bona fide purchaser un

der Gen. St. p. 1805, i 15. Richardson v.

Geril [N. J. Eq.] 54 AH. 438.

98. The offense of gaming and the recov

ery of statutory penalties and forfeitures

therefor is treated in Betting and Gaming;

the offense of maintaining a lottery in Lot

tcries.

99. In Louisiana. both a. future crop and

the hope of a future crop may be sold.

Losecco v. Gregory. 108 La. 848.

1. Thompson v. Brady, 182 Mass. 321:

Chicago Board of Trade v. Kinsey Co., 125

Fed. 72. Where the stocks were actually

delivered it is not a wagering contract.

Post v. Inland [Mass] 69 N. E. 861. If the

Curr. Law. Vol. 2—9.

Money held under a wagering contract may be re

parties intend settlement on a basis of dif

ferences in price it is a. wagering contract

(Allen v. Fuller. 182 Mass. 202; Boyd Com

mission Co. v. Coates, 24 Ky. L. R. 780, 69

S. W. 1090), but the intent must be mutual

(Jones v. Jones, 103 Ill. App. 382; Staninger

v. Tabor. 103 Ill. App. 330).

A bucket shop is a place where provi

sions are bought and sold on margins, prof

its or losses to be determined by the rise or

fall of prices. there being no intention that

the commodities shall be delivered. Boyd

Commission Co. v. Coates. 24 Ky. L. R. 730,

69 S. W. 1090; Lancaster v. McKinley [Ind.

App.] 67 N. E. 947. Evidence as to keep

ing a bucket shop held sufficient. State v.

Kentner [Mo.] 77 S. W. 522.

2. Sharp v. Stalker, 63 N. J. Eq. 598.

3. Hooker v. Western Union Tel. Co. [Fla]

34 So. 901.

4. Boyle v. Henninz. 121 Fed. 876.

5. Loeb v. Stern, 198 Ill. 371.

6. Brien v. Stone, 82 App. Div. (N. Y.) 450.

7. Otis v. Parker, 187 U. S. 606. 47 Law.

Ed. 823.

8. Board of trade quotations. Chicago

Board of Trade v. Kinsey Co., 125 Fed. 72-.

Christie G. 8:. 8. Co. v. Board of Trade (C.

C. A.) 125 Fed. 161.

0. Slot machine not in actual use as

gambling device. Edwards v. American Exp.

Co. [Iowa] 96 N. W. 740.

10. Ohison v. Wilson [Tex. Civ. App.] 71

S. W. 768.

11. Mendel v. Boyd [Neb.] 91 N. W. 860.

That the money is held by one employed to

Ramble in futures, does not alter the rule.

Munns v. Donovan Commission 00., 117 Iowa.

516. A statute rendering void a mere deni

ing in futures cannot be invoked to defeat

an action to recover margins advanced un

der rules requiring actual delivery. Park

sr A: Co. v. Moors, 125 Fed. 807.
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Statutes in many states allow the recovery back of money lost in gambling."

Where the action is in name of third person, defendant may show it is really in

interest of loser,“ and this may be shown under the general issue,“ but it has been

held that collusion between the loser and the person suing is no defense.“ Action

must be brought in county where loss occurred." Giving of notes is not a payment

which may be recovered back, nor is payment by sureties on supersedeas bond

given on appeal from judgment on such notes.18

A medium between two parties to a gambling contract is particeps criminis."

§ 3. E'fiect of illegality on substituted or collateral contracts or securities.“—

A loan of money to pay a past gambling debt is not within the statutes,21 but an

advance of money to be used in gambling is,22 and a judgment for a gambling debt

is sometimes made unenforceable.“ A subsequent promise to pay a note given for

a gambling debt is ineiiectual if the holder had notice of the defect,“ but if he

had not and was induced by the promise to take the note, it operates as an estop

pel." Illegality in a proposed corporate scheme of distribution of property by a

drawing is not available to stockholders in defense of an action on the subscrip

tion." Under a statute authorizing recovery of money deposited in stock gam

bling, foreclosure of a mortgage deposited as security may be enjoined."

GABNISIIMIENTJB

§ 1. Deflnltion and Nature of the Remedy

in General (180).

§2. Occasion and Grounds {or Garnish

mt-m (131).

i 3. Chosen and Properties Subject to

Gurnlshment (131).

§ 4. Persons Liable (132).

§ 5. Rights, Defenses, and Liabilities be

tween Pluintlfl and Gnrnlsllce (133).

§ 8. Rights, Defenses, llml Liabilities be

tween Defendant and Gnrnishee (133).

57. Conflicting and Hostile Claims and

Liens (134).

i 8. Jurisdiction and Venue (184).

§9. Aflidnvit or Application (or “'rlt

(135).

§ 10. Bond for Writ (135).

§ 11. “'rlt or Process to Gnrnllhee and

Return (135).

§ 12 Answer or Disclosure and Later

Pleudlng's or Traverse (136).

§ 13. Claims 01- lnteru-ntlons (138)

§ 14. Dissolution of \Vrit (137)

§15. Eil'cct ol I‘emiency of Other Pro

ceedings: Stuy, etc. (137).

§ 16. 'l‘rlnl, Verdict and Judgment, Costs,

and Execution (187)

§ 17. Review (138)

! 18. Wrongful Garnllhment (188).

§ 1. Definition and nature of the remedy in general.—Garnishment or trus

tee process is a species of attachment” in the nature of a proceeding in rem,” dif

12. Van Pelt v. Schauble, 68 N. J'. Law,

638.

13. Such statutes do not create a right

which cannot be divested by a repeal after

the cause of action accrues. Wilson v. Head

[Mass] 69 N. E. 317. St. 1901, c. 459 does

not. repeal St. 1890, c. 437 et'cept so for as it

is inconsistent therewith (Wilson v. Head

[Mass.] 69 N. E. 317) and a declaration fol

lowing the language of the amendment but

stating a. cause of action under the unre

pealed portion of the original act is good

(Loughlin v. Parkinson [Mass] 69 N. E.

319 .

A) statute authorizing recovery of money

lost in betting on an ordinary game does

not authorize recovery of money lost in

“bucket shop“ dealings. Lancaster v. Mc

Kinley [Ind. App.] 67 N. E. 947.

14. The Illinois statute allows increased

damages where a third person sues. Stan

inger v. Tabor, 1034 111. App. 330; Kizer v.

' 98 Ill. 27 .“fgergtalninger v. Tabor, 103 Ill. ADD. 330.

16. Kizer v. Walden, 198 Ill. 274.

17. Staninger v. Tabor. 103 Ill. App. 330.

18. Jacob v. Clark, 24 Ky. L. R. 2120, 72

S. W. 1095.

19. Munns v. Donovan Commission Co..

117 Iowa, 516. A broker may act as princi

pal with relation to a customer. I! the

broker actually buys or sells for the cus

tomer, the gambling element is lacking; oth

erwise, it the transactions are mere deal

ings in differences. Sharp v. Stalker, 63

N. J. Eq. 696.

20. The validity of the endorsement of a

certificate 01 deposit to pay a gambling

transaction is governed, as against an inno

cent purchaser for value, by the lex loci.

Sullivan v. German Nat. Bank [Colo. App.]

70 Pac. 162.

21. Hurlburt v. Straub [W. Va.] 46 S. E.

163; Charleston State Bank v. Edman, 99

Ill. App. 285.

22. A check given for money advanced

for gambling purposes is void in the hands

of one winning it from the person to whom

the advance was made. It is within Bail.

Ann. Codes & St. § 7267 avoiding securities

the consideration for which is money won at

gambling. Ash v. Clark [Wash] 73 Fee. 351.
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fering from attachment however in that no specific lien is acquired." It arises

wholly from the statutes and the requirements thereof are jurisdictional."

§ 2. Occasion and grounds for garnishment—Any legal debt,“ including

judgment debts," may be enforced by garnishment, and issue of execution and

return unsatisfied are not prerequisite."

§ 3. Chases and properties subject to garnishment—An indebtedness to be

garnishable must be a legal obligation," presently due," without condition or

contingency," and unpaid," and must have a situs within the jurisdiction of the

court.“

28. Hurd's Rev. St. 1899, p. 590. Butler

v. Nope. 98 Ill. App. 624.

24. Ash v. Clark [\VashJ 73 Pac. 851.

25- Hurlburt v. Straub [W. Va.] 46 B. E.

163.

26. Reed v. Gold [Va] 45 B. E. 868.

21'. Rice 1?. Winslow, 182 Mass. 278.

28. For a. history of the garnishment

statutes of Florida see Duval County v.

Charleston L. & M. Co. [Fla.] 33 So. 631.

29. “'estminster Bank v. Atherton, 24

IL I. 834.

80. Since its aim is to invest the plain

tiff with the right and power to appropriate

to the satisfaction of his claim against the

defendant. property of the defendant in the

garnishee’s hands. or a debt due from the

gnrnishee to the defendant. Penn. R. Co. v.

Rogers, 52 W. Va. 450: Kan. & '1‘. Coal Co.

v. Adams. 99 Mo. App. 474.

81. Plaintiff in garnishment does not ac

quire a. clear lien on specific property in pos

session of the gnrnishee. but acquires only

such a lien as gives him the right to hold the

garnishee personally liable for the prop

erty or its value. Benedict v. T. L. V. Land

Co. [Neb.] 92 N. W. 210.

82. Penn. R. Co. v. Rogers, 52 W. Va. 450;

Duval County v. Charleston L. M. C0. [Fla.]

33 So. 531. A creditor's right to subject his

debtor's choses in action to payment of his

claim may be enforced in equity when by

reason of some impediment his legal remedy

by garnishment is inadequate. Henderson

V. Hall. 134 Ala. 455. Compare Farmers' 8.:

M. Nat. Bank v. Mosher [Neb.] 94 N. W. 1003.

83. In Iowa plaintiff must claim more

than $5 to entitle him to the writ, and a

recovery of less than that amount necessi

tates his payment of the costs [Code, i 4579].

insel v. Kennedy [lowa] 94 N. W. 456.

84- A money judgment against a plaintiff

may be the basis for garnishment. Dono

hoe, etc.. Banking Co. v. Southern Pac. 60.,

138 Cal. 183. 71 Pac. 93.

35. Pope v. Kingman [Neb.] 96 N. W. 619.

33. Only such obligations as would sus

tain an action of debt. Jefferson County

Say. Bank v. Nathan [Ala.] 35 So. 355.

A promise by the garnishee that he would

my defendant a certain amount more than

the contract price for work being done is a

mere gratuity and does not create the rela

tion of debtor and creditor. Willingham

S. Q D. Co. v. Drew. 117 Go. 850.

A credit arising from an obligation given

to a wife on a consideration moving from

her husband may be garnished in a suit

against him. Potter v. Skiles. 24 Ky. L. R.

910. 70 B. W. 801.

n h the proper remedy for a Judgment

"Editor of a corporation to subject unpaid

stock subscriptions to the payment of his

claim (Henderson v. Hall, 134 Ala. 455). but

Is not the proper remedy to recover of a.

third party money which has been equita

bly assigned to plaintiff and deposited with

such party by defendant (Kerr v. Kennedy.

l19 Iowa, 239).

87. Funds to become due defendant for

performance of public work for a municipal

ity are not subject to garnishment. Build

ing a sewer. Pringle v. Guild, 118 Fed. 655.

An undetermined interest of an heir cannot

be reached by fleri facias on attachment but

the creditor must pursue his remedy in the

orphans' court. Ellwanger v. Moore. 206

Pa. 234. A fund which at the time of serv

ice is not garnishable. but which becomes so

before the garnishee‘s answer is taken may

be held. Funds in executor's hands made

payable by order of distribution. First Nat.

Bank v. Manning [Neb.] 96 N. W. 1128.

Building contract held substantially per

formed so as to make contract price gar

nishable. Allen v. Mayors [Mass] 69 N. E.

220. Payments on building contract held

not due and garnishable until completion

of building. Mundt v. Shaborn [‘VisJ 97

N. W. 897.

88. In some jurisdictions only a debt or

liability absolutely owing as a money de

mand and free from conditions or contin

gencies is subject to garnishment. Reid v.

Mercurio. 91 Mo. App. 673. A claim for un

liquidated damages is not garnishable. even

after verdict, if before judgment. Wilde v.

Mahaney. 183 Mass. 455, 59 L. R. A. 353. A

debt arising against an insurance company

by virtue of a loss is not exempt from gar

nishment before adjustment as its amount

may be ascertained. Sexton v. Phoenix Ins.

Co., 132 N. C. 1.

Money due on a policy of fire insurance

is subject to garnishment. Id. But the

company may show there were no proofs

of loss served on it by the assured. and

plaintiff may show a waiver of such proofs.

Reid v. Mercurio, 91 Mo. App. 673. But

assured's interest in a tontine, life insur

ance policy payable to his children is not

garnishable.’ where at the expiration of the

tontine period he elected to take one pay

able to his children at his death. Columbia.

Bank v. Equitable L. Assur. 800., 79 App.

Div. [N. Y.] 601. Compare Ellison v. Straw

[Wis.] 97 N. W. 168. The claim under a

fire insurance policy. after loss. is subject

to garnishment. Meridian L. k I. Co. v.

Ormond [Miss] 85 So. 179. A public con

tractor has no garnishable interest until he

has completed his contract and furnished

releases of all claims for material. etc.. as

provided by his contract. Gastonia v. Mc

Entee, etc.. Engineering 00.. 131 N. C. 359.

89. A purchaser in good faith who has
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A debt due a partnership cannot be garnished for the individual debt of. a

member of the firrn.‘1 Property held as security is not subject to garnishment.“

By the statutes of most states, indebtedness evidenced by notes is not subject to

garnishment,“ and notes are not subject to garnishment as property.“ Distribu

tive shares in a decedent’s estate are garnishable,“ but not the proceeds of an un—

executed testamentary power to sell and distribute,“ nor a fund in the interest

from which a third person has a life estate."

A landlord’s interest in crops raised by a. tenant on shares may be reached."

Garnishnicnt process cannot be used to interfere with interstate commerce."

§ 4. Persons liable to garnish1rzcnt.-Unless expressly provided by statute

an executor is not garnishable for funds he holds as such,“0 nor is a town,“ or a

county.“2 A receiver," or a sherifi or constable“ may be.

given his check for the price has so far

paid for the article bought that he is not

subject to garnishment as the seller's debtor.

Prewitt v. Brown [Mo. App.] 73 S. W. 897.

Payment in advance. before garnishment.

on account of salary yet unearned will de

feat garnishment as to wages yet to be

earned. “'here the garnishee before sum

mons. had advanced defendant, its employe.

money on salary account as yet unearned.

it was not indebted to defendant and did

not become so until the amount so ad—

vanced had been earned. Odum v. Macon 8:

B. R. Co. [Ga] 45 S. E. 619.

40. Boyle v. Musser. etc.. L. & M. Co., 88

Minn. 456; Allen v. United Cigar Stores Co.,

89 Misc. (N. Y.) 500. The situs of a debt is

generally at the place where the creditor

is domiciled. Where the defendant was a

nonresident and the garnishee’s answer did

not state where the debt was payable, it

was presumed to be at the domicile of de

fendant and hence without the jurisdiction

of the court. Beasley v. Lennox-Haldeman

Co.. 116 Ga. 13; Pa. R. Co. v. Rogers, 52 W.

Va. 450. A debt due from a. New York in

surance company for loss sustained in North

Carolina has situs in New York. Sexton v.

Phoenix Ins. Co., 132 N. C. 1. A debt due

a nonresident from a. citizen of a certain

state may be garnished in that state. Din

kins v. Crunden. etc.. Woodenware Co., 99

Mo. App. 310. A Judgment of a. court of one

state cannot be subjected to garnishment

in another. Boyle v. Musser. etc.. L., L. 8:

M. Co., 88 Minn. 456. Proceedings against

a life insurance company domiciled in an

other state begun by service on its agent

in the state of the forum are not so entirely

without jurisdiction as to be void. but at

most are only voidable. Metcalf v. Bock

oven [Neb.] 96 N. W. 406.

Neither defendant nor the garnishee can

plead that in the state where defendant re

sides the debt garnished is exempt from

execution. Dinkins v. Crunden. etc.. Wood

enware Co., 99 Mo. App. 310: Sexton v.

Phoenix Ins. Co., 132 N. C. 1; Pa. R. Co. v.

Rogers. 52 W. Va. 450; Williams v. St. Louis

& S. W. R. Co., 109 La. 90.

A nonresident, temporarily In the state.

cannot be held in garnishment where his

answer shows his nonresidence and that he

has no property of the defendant in his

possession in the state and is bound topay

him no debt within the state. Pa. R. Co. v.

Rogers. 52 W. Va. 450. Foreign corporations

and nonresident individuals stand upon the

same footing as regards garnishment ex

cept that where a corporation has done busi

ness in a state other than its home to the

extent of becoming domiciled there it may

be garnished in such state. Id.

4]. Relay v. Smith [Tex. Civ. App.) 73 S.

W. 54.

42. Gregg v. First Nat. Bank [Mich] 97

N. W. 713.

43. But a statute providing that gar

nishees shall not be liable on negotiable

promissory notes does not avoid a. Judgment

based on a disclosure by a. garnishee that

he owes defendant on notes not stating

whether they are negotiable (Harwi Hard

ware Co. v. Klippert [Ken] 74 Pac. 254)

and where notes and accounts fraudulently

acquired by a garnishee have been collected.

the funds are subject to garnishment in his

hands as property of the grantor (Cotting

ham v. Greely, etc.. Grocery Co., 137 Ala.

149.

44. Being mere choses in action. Cot

tinzham v. Greely, etc.. Grocery Co., 137 Ala.

149).

45. A distributee's share in the estate of

a deceased person may be reached by trustee

process. Howe v. Howe. 97 Me. 422: First

Nat. Bank v. Manning [Neb.] 95 N. W. 1128.

40. But the interest of a. son in the estate

of his father devised to executors to sell

and divide the proceeds in a. certain way

is not garnishable. Harris v. Kittle [6a.]

45 S. E. 729. But see In re Weeter's Estate.

21 Pa. Super. Ct. 241.; cf. Ellwanger v.

Moore, 206 Pa. 234.

47. Where a. widow consents to a sale of

lands set apart to her as dower and agrees

to hold the proceeds in trust for the heirs

having the interest thereon for her own

use. such proceeds cannot be garnished as

her property. Bank of Odessa v. Barnett. 98

Mo. App. 477.

48. Jolls v. Keegan [Del.] 65 Atl. 840.

40. A railway company having possession

of cars of another company employed in

interstate commerce is not subject to gar

nishment as to the cars on its line under

contract between the two companies that

they shall be unloaded. reloaded and return

ed to the owning company for delivery.

Wall v. Norfolk & W. R. Co., 52 W. Va. 485.

50. Harris v. Kittie [Ga.] 45 S. E. 729.

51. Pringle v. Guild. 118 Fed. 655.

In North Carolina. an ordinary debt ow

ing by a town may be garnished. Town of

Gastonia. v. McEnroe-Peterson Engineering

Co.. 131 N. C. 359.
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§ 5. Rights, defenses and liabilities between plaintiff and garnishee.—The

garnishce must maintain the status quo,“ but plaintifi acquires no greater rights

against garnishee than defendant has,“ and cannot rightfully enforce any claim

against him that will expose him to the liability to pay his debt twice.M Neither

can he raise the question that an assignment to the trustee by defendant was fraud

ulent.”

An administrator, when garnished as debtor of a distributee of the estate,

cannot set off money owing him in his individual capacity,” nor contest the judg

ment in the principal case on the ground that the account filed by the plaintiff

was insui‘iicient.“o

After an attorney has obtained judgment for his services, the defense that

the contract is void for champerty cannot be raised in garnishment proceedings to

collect the judgment.“1

The garnishee is interested only in the question whether he has funds of the

debtor subject to execution; the solvency of the debtor and the evidence on that

question do not concern him.“

§ 6. Rights, defenses and liabilities between defendant and garnishee.—

Where a debt has been recovered of a debtor under the process of foreign attach

ment, fairly and not collusively, the recovery is a protection to the garnishee against

his original creditor, and he may plead it in bar,88 but the validity of the garnish

ment proceedings must be shown,“ and payment by garnishee of a judgment, void

for want of jurisdiction, is no defense to a subsequent suit by the debtor.“

Whether or not the garnishee may or should claim for his creditor the benefit

of exemptions allowed by law is held differently in different states, some jurisdic

tions holding that he should.“

52. Duval County v. Charleston Lumber

& Mfg. Co. [Firn] 33 So. 531; Michigan Lum

ber & Mfg. Co. v. Duval County [Fla.] 34 So.

245. A default judgment taken against a

county as garnishee is void. Id.

53. With leave of court. Yeiser v. Cath

ere [Neb.] 97 N. W. 840. Rents and profits

of lands in the hands of a receiver cannot

be garnlshed. Campau v. Detroit Driving

Club [Mich] 98 N. W. 267.

54. Pierce v. Commercial Inv. Co.. 80

Wash. 272, 70 Fee. 496.

55- The garnishee must hold the property

in the same condition it is in when he is

garnished; failing in this he is guilty of

COnversion and will be liable to a. money

judgment; he cannot. after that, be dis

charged by delivery of the property to the

sheriff. Dunning v. Bailey [Iowa] 95 N. W.

248. By turning over money on order of

the principal debtor pending an equitable

action to enforce payment from him he be

comes liable to the creditor therefor.

(Farmere' & Merchants' Nat. Bank v. Mosh

er [Neb.] 94 N. W. 1003). and a transfer of

the property by the garnishee after service

and before answer does not destroy plain

"K's right to try that question [Rev. St.

1895. art. 240] (Houston Drug Co. v. Kirch

haln [Tex. Civ. App.] 71 5.1V. 608).

In Missouri the lien attaches to all credits

the gnrnishee has in his possession at the

lime of service and all that come into pos

session between that time and the time of

filing his answer. Wages earned by a non

resident hood of a family are thus bound

(Rev. 8!. 1899, Q 3436). Dinkins v. Crunden

Martin Woodenware Co.. 99 Mo. App. 310,

Where garnishee disposes of the property

after service and before trial Judgment may

be entered against him. Dictum. the court

holding that such judgment was at least

good against collateral attack. Eidemiller v.

Elder [Wash] 73 Pac. 687.

56. Wall v. Norfolk R. Co., 52 W. Va.

485: Dole v. Farwell [N. H.] 55 At]. 553;

Town of Gastonia. v. McEntee-Peterson En

gineering Co.. 131 N. C. 859; Fidelity Trust

Co. v. New York Finance Co. [C. C. A.] 125

Fed. 275: Williams v. West Chicago St. R,

Co.. 199 Ill. 57; Reid v. Mercurio, 91 Mo.

App. 673; Netter v. Stockle [Del.] 56 Atl.

604: Field v. Sammie [N. M.] 73 Fee. 617.

57. Btreeter v. Gleason [Iowa] 95 N. W.

242.

Where a. garnishee has legal title to the

trust property and is charged with active

duties in regard thereto he may set up any

defense he might make against the defend

ant. Fidelity Trust Co. v. New York

Finance Co. [C. C. A.] 125 Fed. 275.

58. Dole v. Farwell [N. H.] 55 Atl. 553.

50. Howe v. Howe. 97 Me. 422.

00. Reid v. Mercurio, 91 Mo. App. 673.

01. Kerr v. Kennedy. 119 Iowa. 239.

02. Bolton v. Bailey [Iowa] 93 N. W. 596.

63. Baltimore, etc., R. Co. v. Adams, 159

Ind. 688. 60 L. R. A. 936.

64. Affidavit lacking jurisdictional aver

mente. Dutcher v. Grand Rapids Fire Ins.

(To. [Mich] 92 N. W. 345.

65. Alien v. United Cigar Stores Co.. 39

Misc. (N. Y.) 500: Hedrix v. Chicago, etc., R.

Co. [Mm App.] 77 S. W. 495.

80. Rumbold v. Supreme Council Royal

League [111.] 69 N. E. 590. That exemption
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Payment into court of the full amount of a. garnishee’s indebtedness to a

debtor operates to fully discharge garnishee’s debt." Where a garnishee pays a

judgment rendered on a claim sent out of the state in violation of the law, he

will be protected, it not appearing that he failed to make all defenses known to

him."

The debtor cannot maintain a rule against the magistrate for money adjudged

subject to garnishment, without first showing that the judgment has been set aside.”

§ 7. Conflicting and hostile claims and liens—Obviously where a fund has

been in good faith assigned by the defendant before garnishment, the garnishee is

no longer the defendant’s but anothcr’s debtor, and there is nothing to which the

garnishment lien can attach."°

The lien of a purchaser or pledgee of stock is superior to that of a subsequent

attachment, though the transfer has not been recorded on the books of the corpo

ration."

Plaintiff in garnishment can acquire no lien superior to that of a second mort

gagee by garnishing a first mortgagee who has in his hands a surplus arising from

a sale under the first mortgage."

Where plaintiff takes a general judgment in the main case and promptly re

sorts to an equitable suit to enforce payment from garnishees, his lien extends

through the equity suit."

Garnishment is superseded by bankruptcy within four months."

An amendment of a prior writ in a mere matter of form will not postpone

its lien in favor of a subsequent writ.75

§ 8. Jurisdiction and venue—Courts have no extraterritorial jurisdiction

over either persons or property. To maintain a. proceeding, there must be juris

diction over one or the other, or both." An order of garnishment has no effect

to give a lien on property beyond the county in which it is granted."

is a personal privilege of the debtor that can

not be asserted by a garnishee. Dinkins v.

Crunden-Martin Woodenware Co., 99 Mo.

App. 310.

67. Taney v. Vollenweider [Mont] 72 Fee.

415.

68. As he is not obliged to gratuitously

defend the main action, nor to appeal, where

a true disclosure has been made. Balti

more, etc., R. Co. v. Adams, 159 Ind. 688, 60

L. R. A. 396.

00. Lampkin v. Northington. 115 Ga. 989.

70. That the garnishee had no notice of

the assignment until after service of the

writ is immaterial. Howe v. Howe. 97 Me. 422;

Williams v. “'est Chicago St. R. 00.. 199 Ill.

57. Assignment before suit of future wages

is valid. Dole v. Farwell [N. H.] 55 Atl.

553. A bank which has received and ac

cepted a. check for a. deposit and transferred

the account to the perscn presenting the

check is no longer the debtor of the orig

inal depositor and cannot be held as gar

nishee. Young v. Bank of Princeton, 97 Mo.

App. 576. But a bank check given before

but not presented until after service of gar

nishment summons on the bank, does not

act as an eQuitable assignment pro tanto

of the sum named therein. Donohoe-Kelly

Banking Co. v. Southern Pac. C0.. 138 Cal.

183. 71 Pee. 93. Assignment of a. chose in

action pending suit thereon defeats subse

quent garnishment of the proceeds of the

judgment. A personal injury case (Williams

v. West Chicago R. (30., 199 Ill. 57), not

withstanding failure to give notice of as

signment on the record (Westminster Bank

v. Atherton, 24 R. I. 934). Lease assigned

by the lessor in good faith before garnish

ment of the tenant. First Nat. Bank v.

Stone [Iowa] 91 N. W. 1076. Though an

assignment of property for benefit of cred

itors does not become effective until ac

cepted by them so as to relieve it of lia

bility to garnishment. where there is no

showing as to whether there was an ac

ceptance it will be presumed. South Tex.

Nat. Bank v. Texas & L. L. Co. [Ten Civ.

App.] 70 S. W. 768.

71. Clews v. Friedman, 182 Mass. 555.

Compare Mapleton Bank v. Standrod (Idaho)

71 Pac. 119.

72. Jackson v. Coffman [Tenn] 75 S. W.

718.

73. Farmers' & Merchants' Nat. Bank v.

Mosher [Neb.] 94 N. ‘V. 1003.

74. In re Beaver Coal Co. (C. C. A.) 113

Fed. 889.

75. Brown v. Ellsworth [N. PL] 55 Atl.

356.

76. A railroad company operating no road

in a certain state and having no office there

except a joint agency with other roads for

the solicitation of through business is not

subject to garnishment there for a debt it

owes an employe in another state for labor

performed there. Pa. R. Co. v. Rogers. 52

W. Va. 450.

77. Benedict v. T. L. V. Land 8: Cattle

Co. [Neb.] 92 N. W. 210.
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Several writs may issue to sheriffs of different counties in the same suit."

Where a writ is made returnable to a wrong term and district it may be

amended."

§ 9. A ffidavit or application for writ—An affidavit showing the necessary

statutory facts as ground for the issuance of the writ is essential.“0

§ 10. Band for writ—The bond and affidavit for a writ in another county

need not show the making of copies thereof and transmission to the county where

the main case is pending.“

§ 11. “Ht or process to garnishea and return.—It is essential that there be

a valid writ.“

The writ may be amended notwithstanding subsequent attachments, and neither

the defendant nor the trustee can object," and the plaintiff in a subsequent action

is not entitled to notice ,8‘ but where an amendment would necessitate further

service of process and the same result is attainable by service of mesne process,

the amendment is properly denied."

The garnishee being a mere stakeholder cannot give the court jurisdiction of

the debt due from him by voluntarily appearing when the attempted service on

him was invalid.“

There must be a return showing a valid service," but a writ is not invalidated

by failure of the sheriff to make return in due season."

78. Tyler v. Fidelity B. d: L. Ase’n [DeL]

55 Atl. 714.

79. Brown v. Ellsworth [N. H.] 55 At].

356.

80. Garrett v. Murphy, 102 Ill. App. 65.

The application for garnishment against an

executor for a legacy due a. nonresident

must allege that plaintiff has some reason

to apprehend loss unless garnishment issue.

Harris v. Kittie [Ga] 45 S. E. 729. It need

not specifically state that the judgment in

the main case was rendered against the

party to whom the garnishee‘s debt is ow

ing. Jei‘fries v. Smith [Tex. Civ. App.] 73

S. W. 48. The affidavit and bond for a writ

in another county need not show the mak

ing of copies thereof and transmission to

the county where the main case is pend

ing. Carr 8.: Co. V. Roney [Ga.] 45 S. E.

464.

all.

464.

52. Kan. & T. Coal Co. v. Adams, 99 Mo.

App. 474. In Indiana, where the statute

authorizes the summoning of any employe

of a railroad company to answer as to the

amount of money coming into his hands for

such company. it is held that the proceed

ings are void unless the writ to the employe

actually issues though the company appears

and defends. Chicago & S. E. R. Co. v.

Witt. 160 Ind. 680. But a variance in the

name of the judgment debtor will not in

validate the writ where the names are idem

gamma, 3,. VVelch for Welsh. Donohoe

Kelly Banking Co. v. Southern Pee. Co._ 138

Cal. 183, 71 Pac. 93. Neither will an error

in the name of the garnishee be fatal where

the" 15 no question but that the proper

party was served. Id. But an attachment

amine: the John Hancock Life Insurance

Company will not hold funds in the hands

of the John Hancock Mutual Life Insurance

Company, KID: V. MOEITOY [R. 1.] 55 A“.

538.
An unnecessary requirement in the writ

Carr 6': Co. v. Roney [Ga] 45 S. E.

that the party to whom it is directed ap

pear and answer on a certain day will not in

validate it. Equitable attachment against

a. corporation to reach defendant's stock.

Lsadd v. Franklin L. 8: T. Co. [R. 1.] 59 Atl.

5 .

In Rhode Island an attachment in equity

to reach shares of corporate stock owned by

defendant is valid though the writ is not

accompanied by the afiidsvit on which it is

based. Id. A writ failing to require the

answer to be in writing will not sustain a

default Judgment. Work Bros. & Co. v.

Waggoner [Miss] 35 So. 137.

83. Description of residence of defean

ant and designation of term to which re

turnable. Brown v. Ellsworth [N. H.] 55

Atl. 356.

84. Brown V. Ellsworth [N. H.] 55 At].

356.

85. King v. McElroy [R. 1.] 55 Atl. 63R.

86. Pa. R. Co. v. Rogers. 52 W. Va. 450.

Service on legal holiday is void [Rev. St.

1899, § 4683]. Decker v. St. Louis & S. R.

Co., 92 Mo. App. 50. Service on an insur

ance company doing business in the state is

properly made on the Insurance Commis

sioner. Reid v. Mercurio. 91 Mo. App. 673.

In Missouri one garnished on execution

must be summoned to answer to the re

turn term of the writ whether that be the

first or second term after its date [Rev.

St. 1899l i 388]. Dinklns v. Gottsclig, 90

Mo. App. 639. Tender of an insufficient

fee to garnishee will not deprive the Justice

of Jurisdiction. McAnnney v. Qulgley, 1H5

Ill. App. 511. By appearing and answering

without objection a gnrnishee waives his

right to prepayment of his witness fees

Pope v. Kingman & Co. [Neb.] 96 N. 7V. 619.

87. A return that the officer summoned

the gnrnishee “to answer touching his in

debtedness to defendant" is insufficient.

Decker v. St. Louis & S. R. Co., 92 Mo. App.

50. Failure to show in the return that the

agent of a foreign corporation. on whom
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§ 12. Answer or disclosure and later pleadings or traverse—The ans“

should disclose all facts and circumstances necessary to a complete understandi

of the garnishee’s indebtedness.“

To charge a garnishee on his own answer, his liability must clearly appe:

and if there is any reasonable doubt of such liability he should be discharged.“0

Plaintiff’s right against garnishee is governed by what the disclosure its

contains rather than by that portion of it specially called to the court’s attention

In Rhode Island, the disclosure by an attachment defendant in equity is

the discretion of the court."

A garnishee is not interested in an issue between plaintiff and intervent

claiming assignment of the fund, and his answer setting up the same facts plead

by intervenors is properly disregarded ;" but he may defend on the ground it

money in his hands belongs to a third person who has not intervened,“ and Wht

a garnishee has notice of a claim by a third person on the fund in question :1

fails to bring it to the notice of the court, he may be charged by such third pers

though he has suffered judgment to go against him and has paid it. The thi

person is not required to intervene.”

A default taken against a trustee may be stricken off at any time before juc'

ment."

A disclosure may be amended if made under mistake as to the person ow

by defendant."

An issue as to the truth of the disclosure is raised by filing an affidavit stati

plaintiif’s belief and reasons for believing it untrue." ,

’ In Michigan, the plaintiff has thirty days after disclosure in which to an

noon the garnishee to show cause why judgment shall not be rendered against hi

To render judgment against the plaintiff discharging the garnishee on filing l

disclosure on the return day is error."

Plaintiif’s notice of issue to garnishee’s original answer stands also as not

to an amended answer subsequently filed.1

The plaintiff’s contest of garnishee’s answer is amendable.’

13. Claims or interventions—An intervening claimant may object tl

the fund due defendant is not garnisheble.‘

service was made, resides in the county in

which he was served renders the service

invalid. Pa. R. Co. v. Rogers, 52 W. Va.

450. In Missouri. it the return of the con

stable indorsed on the notice 01' garnish

ment tail to set forth that he declared to

the debtor that he attached all debts due

from him to defendant as required by Rev.

St. 1899, § 388. subd. 5, it is void; but where

there is also a return on the execution which

contains the necessary averment the latter

will govern. Kan. & T. Coal Co. v. Adams,

99 Mo. App. 474. A return showing service

on "A. B. agent of C. D. company" shows

service on the person only and not on the

corporation. Burnett v. Cent. of Ga. R. (10..

117 Ga. 521. Return held to show that it

was on a defective garnishment writ as well

as an attachment issued at the same time.

Work Bros. & Co. v. Waggoner [Miss.] 35

So. 338.

88. Guarantee T. & 5. Deposit Co. v.

Nebeker. 68 N. J'. Law, 661.

89. Harwi Hardware Co. v. Klippert

[Ken] 74 Pac. 254. In foreign attachment

to reach shares of stock held by defendant,

a certificate of the president or the cor

poration that defendant held certain sha'

describing them is sufficient. Mann v. P

[De].] 55 Ati. 335.

00, 91. Streeter v. Gleason [Iowa] 96

W. 242.

92. Attachment of corporate stock [G

Laws, 0. 252]. Ladd y. Franklin I... & T. I

[R. L] 63 Atl. 59.

98. O'Melia. v. Hoi‘i'meyer, 119

94. Curtis v. Parker. 186 Ala.

05. Tarrant v. Burch, 102 Ill. App. 8

96. Sprague v. Aui'fmordt, 183 Mass. 7

97. Gerow v. Hyde [Mich.] 91 N. WV. 61

98. McDaniels v. Connelly'Shoe 00.,

Wash. 549, 71 Pac. 37. The affidavit cc

troverting the answer of the garnishee 1r.

be verified by attorney. Ferguson. etc., I

Goods Co. v. First Nat. Bank [Tex. C

App.] 78 8. xv. 265. Where plaintiff conte

the answer of the garnishee, he has 1

burden of proof; he is entitled to the be!

fit of specific statements in the answer

consistent with its denials. Jefferson C01

ty Sav. Bank v. Nathan [Ala.] 35 So. 355

00. Comp. Laws, § 997. Hyde v. Ch!

wick [Mich.] 93 N. W. 616.

1. Ellison v. Straw [Wis.] 97 N. W. 1

Iowa. 4

217.
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Demurrer is the only remedy for a defective statement of claimant’s claim‘

and a defective statement may be amended.‘

After a garnishment has been abandoned, the garnishee interpleading as claim

ant of attached goods is not bound by the return but may show that he was in

fact not served as stated therein.‘

Trial of a claim is premature where no service has been had on the defendant

and no publication has been made.’ ‘

Where no fund is found subject to trustee process, the claimant cannot have

judgment for more than his costs.‘

§ 14. Dissolution of writ.—Taking a general judgment and issuing execu

tion thereon is not a waiver of the lien acquired by garnishment; neither is failure

to take an order against the garnishee who does not admit liability.’

A petition in bankruptcy in which plaintiffs waive all liens and advantages

created by prior garnishment proceedings does not amount to an abandonment of

the garnishment. On refusal of the federal court to declare bankruptcy plaintiff

may prosecute his garnishment."

The giving by defendant of a bond to dissolve a garnishment does not convert

the proceeding into a suit authorizing a judgment in personam against the debtor.“

A motion to dismiss on the ground that no debt has been seized is premature

before the garnishee has answered.“

A bond to discharge the garnishee must follow the statute."

Where the garnishee answers that he is indebted to one of two defendants, the

other cannot procure the discharge of the writ on filing bond without showing his

title to the fund.“

Where disclosure shows no funds in the hands of the trustee, he is properly

discharged though a bond has been given to dissolve the attachment, and the de

fendant, being absent, has not been served."

§ 15. Effect of pendency of other proceedings; stay, eta—Where defendant

was sued and his debtor garnished in one state, his subsequent suit and recovery

of a judgment against his debtor in another, before the rendition of judgment in

[he garnishment proceeding, would not preclude payment of the garnishment

judgment.“ _

§ 16. Trial, verdict and judgments, costs and execution—The court must

take judicial notice of the existence and provisions of the judgment."

I- Failure to specify portion of answer

not true. Curtis v. Parker, 136 Ala. 217.

8. Wilde v. Mahaney. 183 Mass. 455. A

third person may intervene and set up legal

or equitable rights to the fund. Field v.

11. Henry v. Lennox-Haldeman Co., 116

Ga. 9; Beasley v. Same, 116 Ga. 13.

12. Henry v. Lennox-Haldeman 00., 116

Ga. 9

13. Bond by one of Joint defendants to

Sammie [N. M.) 73 Pac. 617.

4s Motion for judgment of non pros held

had. Barndollar v. Fogarty. 203 Pa. 617.

5. In Pennsylvania a claimant is required

by act May 26. 1897. to file his bond and

statement within two weeks from the time

issue is awarded. but if he delays he may

file it any time before plaintiff has asked

for an order to proceed with the writ.

Harndollar v. Fogarty. 203 Pa. 617.

6. Elem-Collier Co. v. Martin,

A .696.

9!? Lamb 1, Russel [Mine] 92 So. 918.

8- Wilde v. Mahaney. 183 Mass. 455.

9. Farmers’ d: M. Nat. Bank v. Mosher

Web. 94 N. W. 1003.

10.]Bullivan v. King [Tex. Civ. App.] 72

S. W. 207. Compare In re Beaver Coal Co.

IC. C. A.) 119 Fed. 889.

98 MO.

perform award of court against himself.

American Cigar Co. v. Mayer [Ohio] 67 N.

E. 1063.

14. American Cigar Co. v. Mayer [Ohio]

67 N. E. 1063.

15. Sprague v. Aufrmordt. 183 Mass. 7.

16. Baltimore & O. S. W. R. Co. v. Adams.

159 Ind. 688. 60 L. R. A. 396. In Texas an

admission of plaintiff’s demand filed by gar

nishee to obtain the right to open and close

admits defendant‘s indebtedness and gar

nishee's possession of funds belonging to

him. Ferguson. etc., Dry Goods Co. v. City

Nat. Bank [Tex. Civ. App.] 71 S. W. 604.

17. The garnishment proceeding“ being

ancillary. Jeffrlcs v. Smith ['l‘ex. Civ. App.]

73 S. W. 48', Dinkins v. Crunden, etc., Wood

enware Co., 99 Mo. App. 310.
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In a garnishment against an insurance company it must be shown that de—

fendant owned the goods covered by the policy to hold the company."

Where garnishee denies liability to defendant, the burden is on plaintifi to

show such a relation between them that debt or indebitatus assumpsit would lie

against the garnishee."

A garnishee’s admissions against interest may be shown by testimony of plain

tifi’s attorney.20

While ancillary to the main suit, a garnishment is a distinct cause of action

between diiferent parties requiring a separate and independent judgment.“1

In Iowa, it is held that no judgment can be taken against the garnishee until

proper notice has been served on the principal defendant ;“ while in Georgia, a

judgment against the defendant is a pre-requisite to one against the garnishee."

A judgment in favor of the garnishee in a case in which the defendant was

not served and did not appear is not binding as between plaintiif and defendant,"

but where defendant has notice and is in eifect a party to the suit, a judgment

against the garnishee binds him.“ A garnishee may be charged with interest.”

Where the garnishee’s indebtedness has been disputed and judgment rendered

in his favor in the garnishment proceedings, such judgment is conclusive of his

rights in a subsequent bill in equity to charge him as debtor of the same person.”

A judgment against a garnishee that he pay money into court can be set aside

only as other judgments are.”

On appeal from a justiee’s judgment discharging garnishees, a final judgment

against the garnishees in the first instance for failure to answer is error.29

A default judgment taken against a garnishee before expiration of the time

in which he may answer is properly set aside.”0

There is no provision in the law for the recording in one county of an order

of garnishment taken in another.“1

Where in Missouri the justice fails to note in his docket and on the back of

the execution an account of the debt, fees, etc., as required by Rev. St. 1899, §

4037, the execution is void and creates no lien.”

§ 17. Review—The return of the oflicer showing service cannot be impeached

on certiorari.”

Where the principal defendant, being absent, is not served, an order dis

charging the trustecs is final and appealable.“

§ 18. l'VrongfuZ garnishment—Plaintiff is liable in reconvention for suing

out a writ of garnishment in a suit against defendant on a ground that did not

in fact exist though plaintiff’s agent believed its existence."

18. Reid v. Mercurio, 91 Mo. App. 673.

19. Curtis v. Parker, 136 Ala. 217. Judg—

ment cannot be rendered on the answer of

the garnishee unless it directly admits the

debt. Jefferson County Sav. Bank v. Nathan

[Ala.] 35 So. 855.

20. Jolls v. Keegan [Del.] 65 Atl. 340.

21. Whenee a joint judgment against de

fendant and garnishee is void as to the lat

ter. Dent v. Dent [Ga.] 46 S. E. 680.

Streeter v. Gleason [Iowa] 95 N. W.

23. Americus Grocery Co. v. Link. 116 Ga.

813; Dent v. Dent [Ga.] 45 S. E. 680.

24. Hilliard v. Burlington Shoe Co. [Vt.]

66 Ati. 283.

25. Baltimore & 0. S. W. R. Co. v. Adams.

169 Ind. 688. 60 L. R. A. 396.

26. It a garnishee admitting his liability

does not at once pay the money into court

he is chargeable with interest. Stephens v.

Pa. Casualty C0. [Mieh.] 97 N. W. 686.

27. Henderson v. Hall, 134 Ala. 455.

28. Harwl Hardware Co. v. Klippert

[Kart] 74 Pac. 254.

4 2i). O'Connor & Co. v. Levysteln, 136 Ala.

40.

30. Heath v. Jordt [Tex. Civ. App.] 72 S.

W. 1022.

31. Benedict v. 'I‘. L. V. Land & Cattle C0.

[Neb.] 92 N. W. 210.

32. Kan. & T. Coal CO. V. Adams, 99 Mo.

App. 474.

33. McAnaney v. Quigley, 105 Ill. App. 611.

34. Sprague v. Aufl'morrit, 183 Mass. 7.

35. Barr v. Cardiff (Tex. Civ. App] 75

S. W. 341; Insel v. Kennedy [Iowa] 94 N. W.

458.
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Injunction is the proper remedy to prevent oppressive garnishments of debt

or’s exempt wages from month to month."

Prohibition lies from the circuit court to a justice of the peace to restrain him

from proceeding with garnishment suits oppressive in their nature and of which

be has no jurisdiction though he has erroneously determined that he has."

GAS.

§ 1. Gas franchises."—A gas franchise is of a public nature, and the com

pany has the power of eminent domain," and is bound to supply gas to consumers

on reasonable conditions on demand.‘0 An ordinance relating to gas supply is to

be strictly enforced when accepted.“ Where a maximum rate is fixed by contract

between a city and a gas company, a violation of the contract may be restrained by

injunction.“ A natural gas company has no incidental power to construct and

maintain telegraph and telephone lines,“ nor any right to lay pipes outside the

territory granted,“ and a franchise is void so far as it goes beyond the charter

power of the corporation.“ Consent of municipal authorities is essential to laying

of mains in streets.“

§ 2. Torts arising out of use or manufacture of gas.—A gas company is

not an insurer, but is liable for negligence ;" and contributory negligence will bar

36. Siever v. Union Pac. R. Co. [Neb.] 98

N. W. 943. See. also, Pa. R. Co. v. Rogers,

52 W. Va. 450.

37. Pa R. Co. v. Rogers. 52 W. Va. 450.

See. also. Siever v. Union Pac. R. Co. [Neb.]

93 N. W. 943.

88. Hurd's Rev. 8t. 1901. p. 485. provid

ing for the consolidation of gas companies

is void because such subject is not expressed

in the title. People v. People‘s G. & C. Co.

[lll.] 68 N. E. 950. Artificial gas company

held not entitled to an injunction to pre

vent natural gas company from supplying.

lrns. Circleville L. & P. Co. v. Buckeye Ga

Co. [Ohio] 69 N. E. 436.

30. Charleston Natural Gas Co. v. Lowe,

52 W. Va. 662. Gas pipes in a country road

laid under a license from a. county are an

additional servitude. and compensation must

be made unless the county owns the fee in

the road. Ward v. Triple State N. G. & 0.

Co.. 25 Ky. L. R 116. 74 8. W. 709. And

the company is liable for damage done to

adjacent property. id.

40. Wherever its mains and service pipes

are laid. Charleston N. G. Co. v. Lows, 52

W. Va. "2: City of Buffalo v. Buffalo Gas

Co.. 81 App. Div. (N. Y.) 505; Miller v.

“'ilkesbarre Gas Co. [Pa.] 55 Atl. 974. Loss

of profits as part of recovery for failure to

supply. Id. “'here there was a duty to

furnish gas by statute (Act of May 29. 1885,

P. L. 29 and May 11, 1897. P. L. 50) a manda

tory injunction was granted. Corbct v. Oil

City Fuel Supply Co.. 21 Pa. Super. Ct. 80.

Licndamus proper remedy. Johnson v. At

lantic City G. & W. Co. [N. J. Eq.] 58 Ati.

550.

4|. And payment of more than the rate

fixed therein. may he recovered back though

made under contract. Lognnsport. etc.. 8:.

W. V. Natural Gas Co. v. Ott. 30 Ind. App.

93. A statute prohibiting the charging of

rent on gas meters is violated by charging

a certain sum to consumers not using a

given amount of gas per month. City of

Buffalo v. Buflalo Gal Co.. 81 App. Div. (N.

Y.) 505.

42. Muncle N. G. Co. v. City of Muncie

[Ind.] 66 N. E. 436.

48. Woods v. Greensboro N. G. Co.. 204

Pa. 606.

44. Borough of Madison v. Morristown

Gas; Light Co. [N. .T. Err. & App.] 54 Atl.

43 .

45. People's Elec. L. & P. Co. v. Capital

Gas & Elec. Light Co.. 25 Ky. L. R. 827. 75

S. W. 280. A gas company having by char

ter no authority to furnish other light than

gas. obtained from a city the exclusive right

to supply gas or other light, and transferred

its rights to a company with authority to

furnish electricity. Held the latter com

pany had not the exclusive right to furnish

electricity. Id.

48. Consent of highway commissioners

held to authorize laying of mains. Consent

presumed from, acquiescence. People v.

Cromwell. 89 App. Div. (N. Y.) 291.

47. Triple-State N. G. & 0. Co. v. Well

man. 24 Ky. L R. 851, 70 S. W. 49. Evi

dence held to show negligence In controlling

flow of gas into plaintiff's premises whereby

explosion was produced. Citizens' G. & 0.

Min. Co. v. Whipple [Ind. App.] 69 N. E.

557. Evidence held sufficient to show that

gas company failed to plug pipes leading

into plaintiff‘s house. United Oil Co. v. Mil

ler [Colo. App.] 73 Fee. 627. Broken gas

pipe. People‘s Gas Light & Coke Co. v.

Porter. 102 Ill. App. 461. Doctrine of "res

ipsa loquitur" has no application in case

of broken pipe. ld. Evidence merely that

there was an escape of gas which caused

an explosion held insufilclent to show neg

ligence. King v. Consolidated Gas Co.. 90

App. Div. (N. Y.) 166. No duty imposed on

gas company's servant when making re

pairs to see that all gas jets in house are

turned off, if he notifies the person in

charge. Skogland v. St. Paul Gaslight Ce.

[Minn] 93 N. W. 668. Gas company owes
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recovery.“ The measure of damages to property from explosion of gas is the rea

sonable cost of restoring the property to its former condition."

§ 3. Crimes and 0fi’enses.—A statute imposing a penalty for escape of nat

ural gas is constitutional as an exercise of police power.“

GETS.“

§ 1. Definition and distinctions—The essential distinction between a gift

and a contract transferring property is that the former is not and the latter must

be founded upon a consideration.“ The distinguishing feature of a gift causa

mortis is that it be made in expectation of death, during the last illness of the donor

or on an occasion of peril.“ Gifts of this kind are on an implied condition that

the donor die of such illness or peril and are revokable during his lifetime, while

gifts inter vivos are absolute,“ but subject thereto, it must go into immediate

effect.“

§2. Validity and requisites—To constitute a gift either causa mortis or

inter vivos, there must be a clear intent to give ;" a delivery which, as has been

said, must be absolute in case of a gift inter vivos and conditional in case of a

gift causa mortisf" and acceptance of such delivery." Neither the gift nor the

no duty generally to inspect pipes in a pri- i Stoler. 22 Pa. Super. Ct. 307; Rogers v. Rich

vate house. even though long out of use.

Smith v. Pawtucket Gas Co. (R. I.) 52 Atl.

1078.

48. Sleeping in vicinity of escaping gas

not contributory negligence. Apfelbach v.

Consolidated Gas Co.. 204 Pa. 570. Allow

ing a tenant to cause gas to be introduced

into defective pipes is contributory negli

gence of the owner and the company is not

liable to such owner. Smith v. Pawtucket

Gas Co. (B. I.) 62 Atl. 1078. Standing near

an inspector looking for a. leak with a light

ed match. Tipton L. H. & P. Co. v. New

comer [Ind. App.) 67 N. E. 548. Looking for

leak in pipe with lighted match held negli

German-American Ins. Co. v. Standgence.

nrd Gaslight Co. [N. Y.] 66 N. E. 1109.

Failure to inspect vacant house. Consoli

- dated Gas Co. v. Getty. 96 Md. 683.

49. Consolidated Gas Co. v. Getty, 96

Md. 683.

50. Burns' Rev. St. 1901. N 7510. 7512.

Given v. State [Ind.] 66 N. E. 750. And the

words allowing escape “for more than two

days" construed literally. Id.

The term “natural flow” within the mean

lng of statutes prohibiting its increase.

means the entire Volume of gas that will

issue from the mouth of a well, when re

tarded only by the atmospheric pressure,

and hence the “natural flow" is not in

creased by pumping, unless the back pres

sure is removed to such an extent as to

cause suction. Richmond N. G. Co. v. En

terprise N. G. Co. [Ind. App.] 66 N. E. 782.

51. Validity as to creditors of grantor is

treated in Fraudulent Conveyances.

52. Transfer of securities to satisfy debt.

Martin v. Martin. 202 Ill. 382. Transfer pur

suant to antenuptial agreement. In re

Baker's Estate. 83 App. Div. (N. Y.) 530. A

deed upon an immoral consideration cannot

be sustained as a gift. Watkins v. Nugen

[Ga.] 45 S. E. 262. ‘

53. Blezo v. Cochrane, 71. N. H. 585; John

son v. Colley [Va.] 44 S. E. 721; Calvin v.

Free, 66 Kan. 466, 71 Fee 823; Hawn v.

‘ executor.

ards [Kan.] 74 Pac. 255. One receiving a

gift cause. mortis for third persons will be

presumed to take as trustee of the donee.

Johnson v. Colley [Va.] 44 S. E. 721. In

Louisiana capacity to take a gift causa

mortis is judged as of the time of the

donor's death. Succession of Vance [La]

34 So. 767.

54. Snyder v. Snyder [Mich.] 92 N. W.

353; Blazo v. Coi‘hrane, 71 N. H. 585.

55. Bruce v. Squires [Kan.] 74 Pac. 1102.

66. Accordingly, a. deed on an immoral

consideration cannot be sustained as a. gift.

Watkins v. Nugen [Ga..] 45 S. E. 262. Evi

dence held to show that money was a gift

and not a. payment on an account. Bright

man v. Burlington [Mass.] 68 N. E. 828. The

burden of proof is on the donee. Jones v.

Falls IMO. App] 73 S. W. 903. Failure to

indorse a note for transfer creates a pre~

sumption against an intent to give. Varick

v. Hitt [N. J. Eq.] 65 Atl. 139. Where the

gift was not asserted until after the death

of the donor. the evidence must be.very

clear. Id.; Robinson v. Carpenter, 71 S. W.

869; Bray v. O'Rourke. 89 App. Div. (N. Y.)

400. Change of name in which deposit stood

held to show not an intent to give but mere

ly an intent to allow such person to draw

money for the alleged donor. Green v.

Sutherland. 40 Misc. (N. Y.) 559. Evidence

of declaration by the donor held sufficient to

go to the jury. Sparling v. Smeltzer [Mich]

95 N. W. 571. Donee may show improve

ments made with knowledge of donor‘s

Walker v. Neil [Ga.] 45 S. E.

387. A purchase of real property by a hus

band in the name of his wife is presumed

to be a gift to her. Solomon v. Solomon

[Neb.] 92 N. W. 124; Lahey v. Broderick [N.

H.] 55 Atl. 354.

57. Tyrrel v. Emigrant Industrial Bav.

Bank, 77 App. Div. (N. Y.) 131; Fletcher v.

Wakefield [Vt.] 54 Atl. 1012; Moross v. Mo- '

ross [Mich] 91 N. W. 631; Calvin v. Free,

66 Kan. 466, 71 Pac. 823: Ross v. Walker

[Fla] 32 So. 934; Chaddock v. Chaddock
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acceptance thereof need be in writing," unless the gift be of land."0 The delivery

must deprive the donor of all control, but need only be such as the nature of the

article given reasonably admits of.‘,1

Delivery of a note of donor, being a mere promise, is not a completed gift.“

§ 3. Fraud, undue influence, mistake or incapacity.—To be valid, 9. gift

must be free from fraud,“ undue influence,“ or mistake,“ and the donor must

be competent to contract.“

[Mich] 95 N. W. 972: Bean v. Bean. 71 N.

H. 538. A promise to pay money to a third

person constitutes a gift in praesenti of an

existing cause of action. rather than a gift

in futuro. Ebel v. Piehl [Mich.] 95 N. W.

1004.

58. Goelz v. People's Sav. Bank [Ind] 67

N. E. 232: Johnson v. Colley [Va.] 44 S. E.

721. Where the donee is of unsound mind

acceptance will be presumed. Malone's Com

mlttee v. Lebus. 25 Ky. L. R. 1146, 77 S. W.

180.

50. Castle v. Persons [0. C. A.] 117 Fed.

835: Succession of Alexander [La.] 35 Bo.

273.

on. Putting a donee in possession of land

held insufficient where the statute provides

that the conveyance must be by deed or

will. Nicholas v. Nicholas, 100 Va. 660. Gift

of land must be followed by possession and

improvements. Rowe v. Henderson (Ind.

'i‘.] 76 S. \V. 250; Hadaway v. Smedley [0a.]

46 8. E. 96.

6]. Fritz v. Fernandez [Fla] 84 So. 815.

A mere writing evidencing the gift is an

Insufficient delivery. Rodemer v. Rettig, 24

Ky. L R. 1474, 71 S. W. 869. Manual de

livery of a life insurance policy without no

tice to the insurer held sufficient. Opitz v.

Karel [W'isJ 95 N. W. 948; McGlynn v. Curry,

82 App. Div. [N. Y.] 431. Manual delivery

of note of third person. Vaerick v. Hitt [N.

.1. Eq.] 55 Atl. 139; Jan-ell v. Crow [Tex.

Civ. App.] 71 S. W. 397: Brown v. Crafts

[Me], 58 Atl. 213; Hagemann v. Hagemann

[111.] 68 N. E. 381. Delivery of corporate

stocks. O'Donnell v. Gaffney, 22 Pa. Super.

Ct. 316. Issue of stock certificates in name

of dunes and declarations of donor held

sufficient. Crouse v. Judson, 41 Misc. (N.

Y.) 338. Admissions held not conclusive.

there having been no actual delivery. Ows

ley v. Owsley, 25 Ky. L. R. 1186, 77 B. W.

397. Marking of property with the name of

the donee and giving written directions

that it be given him, is insufficient, if neither

the property nor the writing pass from the

donor's control. Clay v. Layton [Mich] 96 N.

W. 458. After a gift inter vivos is complete

subsequent acts of the donor cannot change

it to an advancement. Owsley v. Owsiey.

25 Ky. L. R. 1194. 77 S. W. 394. ubsequent

conditional promise by donee to return the

property does not impair an absolute de

livery. Waite v. Grubbe [On] 73 Pac. 206.

Recital in deed held to constitute gift of

note though there was no delivery of such

note. Malone's Committee v. Lebus, 25 Ky.

L R. 1146. 77 S. W. 180. Indication of hid

lng place of money accompanied by words of

Rift held sufficient. Waite v. Grubbe [Or.]

73 Pac. 206. A manifest mental reservation

by the donor renders the delivery colorable.

Brown v. Crafts [Me] 56 Ati. 218. Giving

of key to box in which bank book was kept

and execution of writing held insufficient

delivery of money in bank. Slee v. Kings

County Sav. Inst., 78 App. Div. (N. Y.) 534.

Delivery of bank pass book conditional on

donor's return from a trip, held insufficient.

Bailing v. Manhattan Sav. Bank & Trust

Co. [Tenn.] 75 S. W. 1051. Delivery of pass

book followed by fifteen years' undisputed

possession by donee held sufficient. Vt'ick

ford Sav. Bank v. Corey [R. I.) 55 Atl. 684.

Evidence of delivery of cattle which remain

in the donor's pasture after the alleged

gift. held sufficient. Gross v. Smith. 132 N. ‘

C. 604. Request by the donor of his debtor

to pay the money to the donee is not a

sufficient delivery until acceptance of the

request by the debtor. Castle v. Persons

[0. C. A.] 117 Fed. 835. The fact that the

donor had shares of stock issued in the

name of himself and wife jointly is not evi

dence of delivery, where he continued to

vote the same. Bauernschmidt v. Bauer-n

schmidt [Md.] 54 Atl. 637. Delivery of or

der to third person for donee held insuffi

cient. control being subsequently assumed

by the donor. Duryea v. Harvey [Mass] 67

N. E. 851. Deposit of money in bank in

name of donee held sufficient. Goelz v. Peo

ple's Sav. Bank [Ind.] 67 N. E. 232; Merlgan

v. McGonigle, 205 Pa. 321. Deposit of money

in donee’s name followed by use thereof by

him held sufficient. In re Holmes. 79 App.

Div. (N. Y.) 264. Placing of name of donee

on bank book opposite that of donor held

insuflicient. Burns v. Burns [Mich] 93 N.

W. 1077. Gift of due bills by creditor to

debtor held not shown. they not having been

destroyed nor having passed from the con

trol of the creditor. Ross v. Walker [Fits]

32 So. 934. Return of securities and de

struction of the note held sufficient consum

mation of gift of debt to the debtor. De

nunzio's Receiver v. Scholtz, 25 Ky. L. R.

1294, 77 S. W. 715. Indorsement in memo

randum book that note was not to be paid

held not a gift thereof to the payor. Burge

v. Burge's Adm'r, 25 Ky. L. R. 979. 78 8. W.

873. Evidence that the payee of a note

had not made a present of the amount pay

able thereon to the maker is deemed to

exist. where It is shown that the note was

in the possession of the payee at the time

of his death. Oelke v. Theis [Neb.] 97 N.

W. 588.

62. Shugart v. Shugart [Tenn] 76 B. W.

821; DeGrange v. DeGrange. 96 Md. 609: Cal

lender‘s Adm'r v. Callender. 24 Ky. L. R.

1145. 70 S. W. 844: Pullen v. Placer County

Bank. 138 Cal. 169. 71 Pac. 83. But see

Blazo v. Cochrane, 71 N. H. 585; Huber‘s

Estate. 21 Pa. Super. Ct. 84.

68. Bishop v. Leonard. 123 Fed. 981. A

gift of real or personal property by a hus

band to his wife. made in ignorance of the

fact that she has had illicit relations with

another man and contemplates the continu

ance of such relations, may be revoked by
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GOOD WILL.

Good will is property" subject to sale“ or bequest," and passes with the estate

to a trustee in bankruptcy,"0 or to a surviving partner purchasing the interest of

deceased ;" and one who transfers it must not solicit orders of same character among

old customers,"2 but may engage in the same business in the same locality." Right

to the use of a “firm” name passes under a sale of its good will.“

GRAND JURY."

Terms 01- sessions."—A county law and equity court created by special act

with powers of circuit, chancery, and county courts, may organize a special grand

jury." Where the statute provides for discharge “on completion of its business,”

the authority of the court to excuse it temporarily is not limited."

Selection—Where the grand jury has been discharged by reason of the ir

regularities in summons, jurors may be summoned from the body of the county."

Exclusion of negroes, solely because of their race or color, from scrving as grand

jurors in the criminal prosecution of a negro, is a denial of the equal protection

of the laws.“

Qualifications of grand jurors—A grand jury summoned before a statute

becomes operative cannot be impaneled thereunder where previously existing re

the husband upon the discovery of the facts.

Evans v. Evans [Ga.] 45 S. E. 612.

M. The influence must have been such as

to destroy free agency. Citizens' Loan &

Trust Co. v. Holmes [Wis.] 93 N. W. 89;

Prescott v. Johnson [Minn.] 97 N. W. 891.

A married woman may make a valid gift to

her husband. Where, therefore, a. gift has

been made by a. wife to her husband, and

the transaction is free from fraud, oppres

sion, and all undue influence, it will be sus

tained. Fritz v. Fernandez [Fla.] 34 So.

815. Gift from parent to child will be close

ly scrutinized. Prescott v. Johnson [Minn]

97 N. W. 891.

65. Crippen v. Adams [Mich.] 92 N. W.

496.

06. Neither old age, nor the fact of physi

cal weakness nor disease, is suflicient to

invalidate a gift. Meyer v. Jacobs, 123 Fed.

900. An alleged gift of land inter vivos

will not be set aside on the ground of the

mental incapacity of the donor, where the

donor is, at the time, aware of the extent

of the subject of the gift, its value, the

persons made donees. and the manner of

the distribution. Thorn v. Cosand [Ind.] 67

N. E. 257; Reeves v. Howard. 118 Iowa. 121;

Poit v. Pol! [Pa] 54 Atl. 577. An executed

gift procured while the donor was insane,

or which is the result of fraud, is voidable

only, and may be later amrmed and ren

dered valid. Bishop v. Leonard, 123 Fed.

981.

67. Millspaugh Laundry v.

Bank [Iowa] 94 N. W. 262.

68. A list of customers of a firm of in

surance agents is not an asset capable of

sale by itself. Whitney v. Whitney, 24 Ky.

L. R. 2465, 74 S. W. 194.

09. In re Dun's Estate, 40 Misc. (N. Y.)

509.

70. Freeman v. Freeman,

(N. Y.) 110.
71. Upon purchase of interest of deceased

partner, survivor may continue the busi

First Nat.

8!! App. Div.

ness in his own name, though contract of

purchase did not include good will. Hutch

inson v. Nay, 183 Mass. 855.

72. Zanturjian v. Boornazian [R. L] 55

Atl. 199; Hutchinson v. Nay, 183 Mass. 355;

Ranft v. Reimers, 200 Ill. 386, 60 L. R. A.

291.

A contract not to engage in sale of cer

tain articles, is violated by engaging in sale

of substantial part thereof. Love v. Stid

ham, 18 App. D. C. 806.

78. If there is nothing in the agreement

except a bare sale of good will. Zanturjian

v. Boornazian [R. L] 55 Atl. 199.

74. Slater v. Slater, 175 N. Y. 143. Held.

however, that sale of a business and its

good will does not carry right to use ven

dor's personal name in absence of specific

agreement to such effect. Ranft v. Reim

ers, 200 Ill. 386.

75. Indorsement and return of indict

ments and irregularities in proceedings as

ground for quashal are treated in Indict

ment and Prosecution.

76. A grand jury may be summoned for

the term of Superior Court held for New

Hanover County on the fifth Monday after

the first Monday in March, such term not

being for the trial of civil cases only, since

the enactment of Act 1903, p. 908, c. 533.

State v. Lew, 133 N. C. 664.

77. Under Code. I 5000, Walker county

Law & Equity court created by Act Dec. 5,

1900, has such power. Oakley v. State, 135

Ala. 15.

78. Code, i 5252. State v. Phillips, 119

Iowa, 652.

79. Acts 1899. p. 125. c. 4736. Davis v.

State [Fla.] 35 So. 76.

80. Rogers v. Alabama, 48 Law. Ed. ,

24 Sup. Ct. 257. Evidence held insuificient

to show discrimination against negroes as

members of grand Jury. Thompson v. State

(Tex. Cr. App.] 77 s. W. 449; Smith v. State

[Tax Cr. Ann] 77 S. W. 453.
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quirements relating to selection and qualification are substantially difierent and

are not continued in force until the new law becomes operative," and a grand

jury previously drawn impaneled after the statute takes eilcct and before the oper

ation of a law enabling previously drawn juries to serve their terms is void."

Qualifications prescribed generally demand that the juror be an elector," unbiased,“

free from imputation of crime,85 and, in certain states, taxpayers."

Oath—A recital in the indictment that the grand jurors aforesaid were duly

sworn, is sufficient."

Objections and challenges—A statute applying provisions covering qual

ifications, exemptions, drawings, etc., of petit jurors, does not extend all the grounds

of challenge to pctit jurors to grand jurors." Objections to the mode of summon

ing the grand jury may be taken only by challenge of the array or motion to quash.”

Failure to challenge the array is not a waiver of discrimination in selection of the

grand jury where defendant has had no opportunity to do so,”0 but failure to afi'ord

accused an opportunity to challenge the grand jury will not invalidate the indict

ment where none of the grounds of challenge exist.“l Challenges to individual

grand jurors based on the ground of prejudice or bias must be interposed before

they are sworn though defendant had not previously been bound over to await the

action of the grand jury.” Irregularities not affecting qualifications must be

attacked by challenge for cause.” lrregularities in the drawing of the jury will

not invalidate it where it aflirmatively appears that no possible injury could accrue

to the defendant.“

Secrecy of deliberations—Members of the grand jury cannot be questioned

for the purpose of impeaching the indictment," and if the right is conceded it

81. Indictment found by grand jury sum

moned prior to taking effect of new Code.

Jan. 1, 1902. is void. Clark v. U. S.. 19 App.

D. C. 295.

R2. Act Cong. approved Jan. 8. 1902. docs

validate jury impaneled Jan. 8. 1902. Clark

v. U. 8.. 19 App. D. C. 295. A provision in

the District of Columbia Code 1902 provid

ing that all acts of congress by their terms

applicable to the District of Columbia and

to other places under the jurisdiction of the

United States shall remain in effect except

where inconsistent does not save existing

provisions for the selection and qualification

of grand juries enacted by acts of Congress

specially applicable to the district. Id.

83- The fact that a grand juror's name

does not appear on the poll books. and has

not voted. or that the sheriff does not suc—

ceed in locating him. or another man hav

ing a wide general acquaintance in the

neighborhood has no knowledge of such

person. does not show that he is disqualified

as a grand juror as not being an elector.

state v. Harris [Iowa] 97 N. W. 1093.

M. An opinion unfavorable to defendant

based on evidence heard in a trial of a civil

action, is a disqualification though the grand

Juror states under oath that he acted im

partially and fairly. and Pen. Code. i 896.

MM. 6. provides that in case of such oath

no person shall be disqualified on account

of an opinion founded on public rumor.

People v. Landis. 139 Cal. 426. 73 Pac. 153.

85. Acts 1898. No. 135. I 1. providing that

persons to be eligible must not be charged

With any crime or offense or convicted at

any time of any crime or offense punish

ihie by hard labor. etc., does require the

lwduallfying charge to be of an offense

punishable by hard labor.

109 La. 84.

88. Failure to pay poll taxes under an

after enacted statute is not a disqualification.

Indictment was returned Jan. 15. 1903. and

statute passed Nov., 1902. required payment

of poll taxes before Feb. 1. Cubine v. State

[Tex. Cr. App.) 73 S. W. 396.

87. Bruen v. People [Ill.] 69 N. E. 24.

88. Rev. St. 1892. § 2803. does not extend

the grounds of challenge provided by 5 2810.

Peeples v. State [Fla.] 35 So. 223.

State v. Nicholas.

89. Bruen v. People [111.] 69 N. E. 24.

00. Smith v. State [Tex. Cr. App.] 77 S.

W. 453.

91. Rev. St. 1899. Q! 2487. 2488. State v.

Taylor. 171 M0. 465.

02. Gen. St. 1894. 5 7188. State v. Ames

[Mind] 96 N. W. 330.

93. Selecting and drawing. Lindsay v.

State. 24 Ohio Circ. R. 1.

04. Plea in abatement is demurrable

which alleges that after 13 of 14 grand

jurors draWn were examined and found oom

petent the venire was quashed and a new

venire summoned on which were the thir

teen and five others and only the five latter

were examined as to qualification and none

of the names of the jurors summoned under

the special venire were placed in a box

and drawn therefrom, since the judge. under

Act 1899. c. 4796. 5 1. may on quashal ot the

first venire summon the second from the

body of the county. Ford v. State [Fla] 88

So. 301.

05. Cannot be asked whether the indict

ment in the case was either read, presented

to. or voted on by the grand jury, or

whether in the return of such indictment
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cannot be exercised in another court to which the record has been removed."

return into court and entry on the minutes no part of presentments signed

the grand jurors can be attacked on the ground that the grand jurors had

participated.“ The rule requiring secrecy of proceedings does not preve

evidence of the grand jurors being received to impeach a witness," or prew

grand jury from compelling a witness to produce papers before them by m

contempt proceedings based on a report to the court."

Persons entitled to be present—It is not a ground for quashing an

ment that a member of the bar appointed by the court to assist the county 3;

appeared before the grand jury and examined witnesses, though the appoi:

of an assistant to the county attorney is not authorized before trial.‘ A ;

rapher for the solicitor for the state may be present at the proceedings of the

jury for the purpose of transcribing evidence.”

Proceedings and return of indictment—A special grand jury called 0

mission of an offense during a session of court and after discharge of the :

jury need not be limited by a description of the offense or designation of the

accused in the order., Where the court, after refusal of the jury to indict

son, by a charge virtually directs them to do so, the indictment is void.‘ TI

sumption of existence of proper evidence is not overcome by the fact that th(

in his charge read affidavits tending to show commission of the crime for

defendant was indicted.“

A witness cannot refuse to obey a subpoena to produce books and

for the grand jury, on the ground that their contents are immaterial.‘

Fees.-—Federa1 grand jurors are entitled to mileage for four singlt

where after attendance on the first day of the term they are discharged

a late day, when they attend and are dismissed.I

GUARANTY.

§ 1. “'hnt Constitutes (144)- C. Persons Beneflted (147), D. Defer

{i 2. Form and Requisitel o! the Contract Discharge of Guaranty (147).

(145), § 4. Rightn nnd Remedies between

58. Operutlon and Elect of Guarantyw— nntor, Principal Debtor and Co-gun

A. Interpretation in General (146). B. Fix- (147).

lng Default and Liability of Guarantor (148). | 6. Action on Gnnrnnty (147).

§ 1. What constitutes a gnaranty.—A guaranty is a collateral pron

answer for the debt of another.‘1 The promise must be collateral and the pr

liable only on default of the principal debtor for otherwise if both primarily

it is a contract of suretyship.’ The liability must be personal to the pr

the grand Jury, or he as one of them. has 4. Charge held improper. Blau \

been deceived. Hooker v. State [Md.] 66

Atl. 390.

96. Hooker v. State [Md.] 66 Atl. 390.

07. Recommendation of adoption of al

ternative road law. Kerby v. Long, 116 Ga.

187.

98. Gibson v. State [Ten Cr. App] 77 S.

W. 812.

99. In re Archer [Mich] 96 N. W. 442.

Nor is such proceeding prevented by statu

tory provisions relating to testimony of

grand jurors on the trial [Comp. Laws, §

11887]. Id.

1. State v. Tyler [Iowa] 97 N. W. 983.

2. Acts 1900. 1901, p. 308. Thayer v. State

[Ala.] 35 So. 406.

8. Code, i 5000. Oakley v. State, 135 A11,

15.

[Miss] 34 So. 163.

5. People v. Glen, 178 N. Y. 395.

6. He should produce his books

request to exhibit them, raise the c_

of materiality and have it determl

the court if necessary. In re Archer

96 N. W. 442.

7. In re Grand Jurors' Mileage, 1

307.

8. Craig v. Seybt. 91 Mo. App. 24

teson v. Moons IR. 1.] 64 Atl. 1058; (

Williams Co. v. Hamill, 181 N. C. 51,

9. Kesler v. Cheadlo [0111.] 72 P

A contract of suretysliip is often 1

nated as an “absolute guaranty."

Sewing Mach. Co. v. Powell, 25 Ky. 1

74 S. W. 746; Bankers' Iowa State 1

Mason Hand Lathe Co. [Iowa] 97 N,



2 Cur. Law. GUARANTY § 2. 145

and not a pledge or mortgage of property for another’s debt.lo There must be a

subsisting and contemplated debt or otherwise it is a contract of indemnity,“

or a novation,12 or an original promise.“ The debt must be of another ;“ where

a promise is founded on a consideration which subserves some interest or pur

pose of the promisor," or is to pay from a fund placed in his hands for that

purpose,“ it is generally said to be an original promise and it is immaterial

in either case that the debt of another also subsists and incidentally will be paid."

A promise as to quality, value, character, or worth, is properly a warranty,"

though sometimes called a guaranty, but courts do not apply the principles of the

law of guaranty to such promises." And similarly where negotiable paper is

transferred by indorsement the former owner is liable as an indorser but not as

guarantor.” But the guaranty of payment or indorsement in blank on back of

a note does not make the guarantor an indorser when he has no interest in the

note ;" but one may show by parol evidence What liability was intended to be

assumed."

§ 2. Form and requisites of the contract—A promise to pay debts which may

arise in the future is called a “continuing guaranty” and is in fact a standing

ofi'er of guaranty ;“ but unless the instrument admits of no other construction,

this is not presumed."

must be accepted by the creditor within a

The intention of the parties governs as to

whether they are guarantors or sureties.

Germania. Bank v. Trapnell [Ga] 45 B. E.

446.

10. Sather Bank. Co. v. Briggs Co. [0111.]

72 Fee. 352; Bankers' Iowa State Bank v.

Mason Hand Lathe Co. [Iowa] 97 N. W. 70.

ll. Gansey v. Orr [Mo.] 73 S. W. 477.

12. Grlflln v. Cunningham. 183 Mass. 605;

Burson v. Bogart [Colo. App.) 72 Fee. 605;

Biglane v. Hicks [Miss.l 83 S0. 413; Smith v.

Schneider. 84 N. Y. S. 288; Lines: v. Jones.

134 Ala. 570.

13. Promises held to be guaranties. In

diana Trust Co. v. Finitxer. 160 Ind. 647:

Burson v. Bogart [0010. App.] 72 Pac. 805;

Kesler v. Cheadle [0kl.] 72 Fee. 367; Matte

son v. Moone [R 1.] 54 At]. 1058; Garrett

Williams Co. v. Hamill. 131 N. C. 57; Crook

v. Scott [N. Y.) 68 N. E. 1106: Heard v. Hot!

rnan [Mich.] 95 N. W. 707; Craig v. Seybt. 91

Mo. App. 242.

Promises held to be origlnnll Cox v. Pel

tier. 159 Ind. 355; Champlain Const. Co. v.

O'Brien. 117 Fed. 271. 788. The giving of

credit to promisor alone or with the other

debtor is evidence of the character of the

transaction (Burson v. Bogart (Colo. App.)

72 Pac. 605). but not conclusive (Kesler v.

Chemlle [Okl.] 72 Fee. 367; Indiana Trust Co.

1'. Flnltzer, 160 Ind. 647). and is a question

tor the jury (Kesler v. Cheadle [0k].] 72

Pac. 367). Where goods are delivered to a

third party at the request of another the

debt will be presumed to be that of the

party ordering and not of him to whom the

zoods are deliwzred (Co! v. Peltier. 169 Ind.

365). but the obtaining of a judgment against

the debtor is conclusive that creditor did not

regard the promisor as primarily liable

(Beard v. Hartman [Mich.] 95 N. W. 707).

14. Muth v. Goddard [Mont.l 72 Pac. 621;

Smith v. Bank of New England [N. H.) 54

Atl. 385.

15. Swindells v. Dupont. 89 Minn. 9: May

v. Walker, 20 Pa. Super. Ct. 581: Boer! v.

('urr. Law. Vol. 2—10.

To be binding on the promisor, an oifer of guaranty

reasonable time,“ and this must be com

Rosenthal. 3! Misc. (N. Y.) 760: Cox v. Hal

loran. 82 App. Div. (N. Y.) 639; Hill Bros.

v. Bank of Seneca [Mo. App.) 73 S. W. 807;

Linam v. Jones. 134 Ala. 570.

16. Wolf! v. Alpena Nat. Bank [Mich.] 92

N. W. 287; Howes v. McCrea, 21 Pa. Super.

Ct. 692; Cerrusite Min. Co. v. Steele [Colo.

App.] 70 Pac. 1091; Bradshaw v. Cochran, 91

Mo. App. 294.

17. May v. Walker. 20 Pa. Super. Ct. 591;

Best! v. Rosenthal, 38 Misc. (N. Y.) 760; Hill

Bros. v. Bank of Seneca [Mo. App.] 73 8. W.

307.

18. But see Hunt v. Northwestern Mortg.

Trust Co. [S. D.] 92 N. W. 23.

19. Nelson v. Hinchman [C. C. A.] 118 Fed.

435; Alger v. Alger. 83 App. Div. (N. Y.) 168.

20. Negotiable instruments. Redden v.

First Nat. Bank. 66 Kan. 747, 71 Pac. 578:

Fegley v. Jennings [Fla] 32 So. 873; Hunt v.

Northwestern Mortg. Trust Co. [8. D.] 92 N.

W. 29.

21. Lemmert v. Guthrie Bros. [Neb.] 95

N. W. 1046; Hill v. Combs. 92 Mo. App. 242;

Parrish v. Rosebud Min. 6': Mill. Co. [CaL]

71 Fee. 694; Loet! v. Laussig. 102 Ill. App.

398: Tinker v. Catlin. 102 Ill. App. 264.

. Tinker v. Catlin. 102 Ill. App. 264; Par

rish v. Rosebud Min. & Mill. Co. [Cai.] 71

Pac. 694; Loel't v. Taussig. 102 Ill. App. 898.

23. Toiman Co. v. Butt. 116 Wis. 597.

24. Nat. Bank of Commerce v. Garn. 23

Ohio Circ. R. 447. Guaranty of account

which a certain person "may owe" to a cer

tain amount held not to be continuing. Mer

chants' & F. Bank v. Calmes [Mlss.] 95 So.

161.

26. Standard Sewing Mach. Co. v. Church.

11 N. D. 420: Peninsular Stove Co. v. Adams

H. & F. Co.. 93 Mo. App. 231. Evidence held

sufficient to sustain finding that acceptance

of guaranty was refused until another guar

antor signed. Price v. Oatmnn ['l‘ex. Civ.

App.] 77 S. W. 258. Two years six months

not a reasonable time. Peninsular Stove Co

v. Adams H. d: F. Co.. 93 Mo. App. 287.
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municated to the ptomisor;" but notice of acceptance may be waived."I There

must be a new consideration for a promise to pay a pre-existing debt,28 and if in

fact there is no consideration, a provision of the Code that all contracts in writing

import a consideration will not cure it ,2” but in New York where a written guar

anty recites a valuable consideration for a promise to pay a pre-existing debt, that

is sufficient,” and under the present amended New York Code, the consideration

for a contract of guaranty need not be recited in the instrument.81 Actual for—

bearance to sue for a reasonable time is sufficient consideration to support a con

tract of guaranty," but not a promise of forbearance for an indefinite time."

By the statute of frauds a guaranty must be in writing."

§ 3. Operation and effect of guaranty. A. Interpretation in general.—A

contract of guaranty must be interpreted according to the evident intention of

the parties," and as favorably to the creditor as any other written contract.“

(§ 3) B. Fixing default and liability of guarantor.—In the absence of ob

jection at trial, the admissions of the principal as to the amount of the debt are

binding on the guarantor.” A pre-requisite to liability of the guarantor is that

there must be a demand of payment on a default by the principal debtor," and

generally this is sufficient to render the guarantor liable," but in some jurisdic~

tions the creditor must first exhaust all remedies against the solvent principal

debtor ;‘° but even then after the security for a debt is sold, the creditor can call

on the guarantor for payment without first taking a deficiency judgment against

the debtor.‘1 Failure to notify the' guarantor of default of the principal debtor

within a reasonable time discharges the guarantor pro tanto," but this notice

may be waived.“ Irrespective of fraud or knowledge of the creditor, a guarantor

Where the guaranty is contemporaneous

with the transaction. notice of acceptance is

not required. Closson v. Billman [Ind.] 69

N. E. 499. Notice of acceptance held unnec

essary. Stewart v. Sharp County Bank [Ark.]

76 S. W. 1064.

26. Peninsular Stove Co. v. Adams H. &

F. Co., 93 Mo. App. 237; Standard Sewing

Mach. Co. v. Church. 11 N. D. 420. Actual

acceptance and reliance by creditor thereon

not sufficient. Promisor must have actual

knowledge of the acceptance. Id.

27. Swisher v. Deering. 204 111. 203;

Hughes v. Roberts. etc., Shoe Co., 24 Ky. L.

R. 2003. 72 8. W. 799.

28. Wood v. Husted, 83 App. Div. (N. Y.)

174.

29. Iowa Code, i 3069. Lane v. Richards,

119 Iowm 24.

30. Wood v. Husted, 83 App. Div. (N. Y.)

74.

81. Finkelstein v. Kessier, 84 N. Y. Supp.

266.

32. Union Nat. Bank v. Leary, 77 App. Div.

(N. Y.) 832.

33. Blumenthal v. Tibbits. 160 Ind. 70.

34. 1nd. Trust Co. v. Finitzer, 160 Ind.

647; Burson v. Bogart [0010. App.] 72 Pac.

605; First Nat. Bank v. Gaddis. 31 Wash.

596. 72 Fee. 460; Wuii! v. Lindsay [Ariz.] 71

Pac. 963; Matteson v. Moone [R. 1.] 54 Atl.

1058; Garrett, etc., Co. v. Hamill. 131 N. C. 57.

The fact that the promise is absolute does

not take it out of the statute. West v.

Grainger [Fia.] 35 So. 91. See Frauds, Stat

utgitfiaish v. Marshall Field & Co., 103 Ill.

App. 90: Nat. Bank of Commerce v. Garn, 23

Ohio Ciro. R. 447; Swisher v. Deerlng, 204 111_

203. Circumstances subsequent to the guar

anty should not be considered. Nat. Bank of

Commerce v. Garn, 23 Ohio Circ. R. 447. Am

biguous guaranty may be eXplained by ante

cedent dealings. Guaranty oi' “drafts with

bill of lading attached." First Nat. Bank

v. Bowers [Cal.] 74 Fee. 856. Indefinite

guaranty is cured by execution. Leis v. Sin

clair [Kan.] 74 Fee. 261.

86. Swisher v. Deering, 204 Ill. 203.

Where a guaranty terminates on an event

certain which the parties clearly contem

plated, it is immaterial that the guarantor

procured the happening of the event unless

it was done by fraud to escape liability.

Mason v. Standard D. & D. Co., 85 App. Div.

(N. Y.) 520. "Where a guarantor promises

payment of costs and attorney's fees in an

action against himself or the principal they

may be collected but only against himself in

another action brought after the one on the

principal debt for they have not accrued at

the time the first suit was brought." Haish

v. Marshall Field & Co., 103 Ill. App. 90.

87. Swisher v. Deering, 204 Ill. 203.

38. Germania. Bank v. Trapneli [Ga] 46

S. E. 446. Facts held to show no unreason

able delay in demanding payment and giv

ing notice to guarantor. Mamerow v. Nat.

Lead Co. [111.] 69 N. E. 504.

39. Hill v. Combs. 92 Mo. App. 242.

40. Pain v. Packard. 13 Johns. (N. Y.)

174; Moakley v. Riggs. 19 Johns. (N. Y.) 69,

10 Am. Dec. 196 (leading cases).

41. Shipman v. Niles, 75 App. Div. (N. Y.)

51

4'2. Lemmert v. Guthrie [Neb.] as N. w.

1046; Swisher v. Deering. 204 Ill. 203. Elgh

teen months not a. reasonable time. Lem.

mert v. Guthrie [Neb.] 95 N. W. 1046. Bur

den on guarantor to show less. Swisher v,

Deering, 204 II]. 203.
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can recover from him the amount paid on the representation that the debtor

was in default.“

(§ 3) 0. Persons benefited by guaranty—Where the guaranty is of a con

tract already made which is definite in extent and amount, unless the contrary

appears to be the intention of the parties, it is assignable along with the principal

debt.“

(§ 3) D. Defenses and discharge of guaranty—The contract between the

creditor and the guarantor may be set aside when fraudulently procured,“ and

where the guaranty is for an illegal purpose it is not enforceable.“ Where there

is a real or equitable defense to the principal debt, it is a defense to the contract

of guaranty.“ A release of the principal or co-guarantors discharges the other

guarantors pro tanto," and the extension of time of payment without his consent

discharges the guarantor absolutely," except in cases which leave no defense to

the principal debtor to suit by the creditor at the time the guarantor’s liability

accrues.“ The creditor if so instructed is bound to apply security he may have

in his hands to payment of the principal debt before having recourse to the

guarantor," and unless the guaranty is continuing the creditor is bound to apply

the first payments on a debt to the discharge of the guarantor." That the prin

cipal has a personal defense against _the creditor is no defense to the guarantor.“

§ 4. Rights and remedies between guarantor, principal debtor, and co

guarantors.—On default of the principal debtor and payment of the debt, a right

to sue the principal for indemnity immediately accrues to the guarantor entirely

independent of his right to be subrogated to the principal debt." Where several

persons are liable on the same guaranty, the presumption is they are liable to

contribute equally but this may be rebutted; yet this presumption holds good

even when some of the guarantors are sureties on the principal debt." They

may be sued jointly in one action even in states where the guarantor and prin

cipal must be sued separately." .

§ 5. Action on guaranty—A guaranty must be specially declared on," and

performance of conditions by plaintiff must be specifically alleged.” Performance

of the act guaranteed may be shown under a general denial.“0

48- Bwilher V. Deering, 204 Ill. 203; Mc

Klbben v. Ripley [Neb.] 95 N. W. 1046.

44- Johnson v. Cats. 75 Vt. 100.

46. American Bonding & Trust Co. v.

Baltimore R. Co. [0. C. A.] 124 Fed. 866.

40. Strouse v. Querns, 22 Pa. Super. Ct. 6.

Thu at time of contract debtor in default

not per se a defense. Tolman Co. v. Butt

[Wis.] 93 N. W. 548.

41’. Glens Falls Nat. Bank v. Van Nos

!rand. 41 Misc. (N. Y.) 626.

48. Parrish v. Rosebud Min. d: Mill. Co.

[Cat] 71 Pac. 694. Guarantor cannot be

sued alone where the principal is a necessary

party to the interpretation of the principal

contract. Parrish v. Rosebud Min. & Mill.

Co. [CaL] 71 Pac. 694.

40. To operate as a discharge the release

must be binding on the creditor. Commer

cial & Farmers' Nat. Bank v. McCormick

[hid] 55 All. 439.

50. Lost! v. Laussig, 102 Ill. App. 898.

Extension must be specially pleaded; gen

eral denial insufficient. National Radiator

Co. v. Hull. 79 App. Div. (N. Y.) 109. The

renewal of notes on maturity when they are

the subject of a continuing guaranty does

not operate as a discharge. Rankers' Inn-.1

State Bank v. Mason Hand Lathe Co. [Iowa]

97 N. W. 70.

16.21. Alger v. Alger, 83 App. Div. (N. Y.)

52. Coxe Bros. & Co. v. Mllbraih [Wis] 91

N. W. 660. Guarantor not entitled to actual

notice of sale of security. Shipman v. Niles,

75 App. Div. (N. Y.) 461.

53. Carson v. Reid, 137 Cal. 253. 70 Pac.

89. But see National Bank of Commerce v.

Garn, 23 Ohio Cir. Ct. R. 447, in which ap

plicntion of payments was not demanded.

54. For his right to a. remedy over is not

afl'ected. Senbury v. Sibley, 183 Mass. 105.

as. Seabury v. Sibley. 183 Mass. 105, cit

ing many cases.

56. McDavid v. McLean, 202 Ill. 354.

57. Hill v. Combs, 92 Mo. App. 242.

58. The common counts are insufllcient.

West v. Grainger [Flm] 35 So. 91.

60. Averment of compliance with condi

tion of guaranty that Judgment be not on

tered in a certain suit held not sufficient.

Hall v. Little, 89 App. Div. (N. Y.) 524.

00. No formal plea of payment is neces

sary to admit evidence by a guarantor that

the debtor has paid the debt. Bank of

Wrightsville v. Merchants' & Farmers“ Bank

[Gm] 46 8.19. 94.
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GUARDIANB AD LITEM AND NEXT FRIENDS.

§ 1. Necessity 01' occasion for appointment—A guardian ad litem or next

friend should be appointed whenever an infant" or incompetent“2 sues or is

sued.“

§ 2. Qualification and appointment—The person appointed should be im

partial,“ but need not be a resident of the state}5 A guardian ad litem or next

friend may be appointed to continue an action begun by a minor,“ or one begun

by a guardian who was not qualified." The proceedings for appointment are

within a general statute permitting amendments."

§ 3. Powers and duties—The guardian may assert rights on his own

behalf in the same action," and may, if he act in good faith, buy property of the

ward.’0 Proceedings should be had in the name of the guardian," but the minor

is the real party in interest," and the guardian cannot satisfy the judgment on

part payment," and his right to dismiss the action is not absolute," while award

who took an appeal may himself dismiss it." A ward, upon approaching majority,

may bind herself by acts inconsistent with advice of guardian ad litem." In

some states, the guardian ad litem is liable for costs," and may sue in forma

pauperis." Where compensation is allowed the guardian, it should be moved

for in the lower court."

GUARDIANSHJT.”

l 1. Appointment, Qualification, Ind Ten- § 5- Presentment and Allowance of China

ure of Guardians (148). (153).

§ 2. Custody, Support nnd Education of § ti. Actions By and Against Guardians

\Vnrd (150). (153).

§ 3. Powers, Duties and Liabilities of i 7. Accounting and sflflemem (154),

(“ml-mun. (151), i 8. Compensation of Guardian (154).

Q 4. Sale of Renity (1). 5 9. Liabilities on Guardianship Bonds

and Actions There-on (154).

§ 1. Appointment, qualification and tenure of guardians—The probate court

has exclusive jurisdiction to appoint a guardian for a minor.'1

61. An infant may sue for damages by

guardian or next friend. Clasen v. Pruhs

[Neb.] 96 N. W. 640.

63. Isle v. Cranby, 199 Ill. 89. Suit against

one not discharged from adjudication of in

sanity cannot be maintained without sp

pointment of guardian ad litem. Eakin v.

Hawkins. 52 W. Va. 124. A person of un

sound mind, though not adjudged insane,

may sue by next friend. Isle v. Cranby, 199

Ill. 89.

03. Service of process should be made up

on guardian ad litem, not upon ward. Fer

rell v. Ferrell [\V. Va.] 44 S. E. 187. Serv

ice on minor. though inoperative alone, will

be rendered valid by appearance and answer

of guardian. Bell v. Smith, 24 Ky. L. R.

1328, 11 S. W. 433. A Judgment is not in

validated by reason of failure to appoint

guardian ad litem for infants who have, dur

ing pendency of action, acquired rights in the

property involved, the burden being on them

to intervene. Shelby v. St. James' Orphan

Asylum [Neb.] 92 N. W. 156.

04- Appointment of one OOnnected in

business with opposing counsel is improper.

Parish v. Parish, 77 App. Div. (N. Y.) 267.

05. Pine v. Callahan [Idaho] 71 Pae. 473.

as. Howell v. American Bridge Co. [Del.]

58 Atl. 53.

The domicile of

67. St. Louis, etc., R. Co. v. Haist [Arie]

72 S. W. 893.

68. Baumeister v. Demuth, 84 App. Div.

(N. Y.) 894.

60,70. Larrabee v. Larabee. 24 Ky. L. R.

1428, 71 B. W. 645.

71. Appeal by minor instead of guardian

though improper is waived by failure to ob

ject before submission. Ramsey v. Keith‘s

Adm'r, 25 Ky. L. R. 1302, 77 S. \V. 693.

72. Fletcher v. Parker [W. Va.) 44 8. E.

422; St. Louis, etc.. R. Co. [Ark.] 72 S. W.

898. Suit by father as next friend of minor

child to recover earnings, annuls personal

right of father thereto. Chicago Screw Co.

v. Weiss [Ill.] 68 N. E. 54.

78. Fletcher v. Parker [W. Vs.] 44 8. E.

422.

74.

75

76.

77.

Isle v. Cranby. 199 Ill. 39.

In re Moss [Ca].] 74 Fee. 540.

Bunel v. O'Day. 125 Fed. 303.

Burbach v. Milwaukee Elec. Ry. &

Light Co. [Wis] 98 N. W. 829.

78. Perimutter v. Stern. 87 App. Div. (N.

Y.) 160.

79. Williams v.

17.53, 72 S. W. 271.

80. Matters relating to the representation

of infants in actions, or of lunatics or of

persons enfeebled by age or the use Of

Williams, 24 Ky. L. R.
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the infant controls jurisdiction" and an infant abandoned by parents and com

mitted to a public institution is a resident of the county wherein the institution

is situate.” In the case of a non-resident infant situs of property controls and a

simple contract obligation is not property within the state.“

By statute in some states a testamentary nomination may be made," and infants

above fourteen years of age may nominate their guardian." As between several

parties entitled to letters the selection is within the court’s discretion," the welfare

of the infant being the primary consideration," and except for sufficient reasons

the surviving mother should be appointed,” even over a testamentary appointment

by the deceased father."

In Louisiana the under tutor may make the application." The father of

the infant is entitled to notice of application for the appointment." It is proper

to require a bond in double the amount of the inventory," though the mere failure

to require a bond will not invalidate the proceedings.“ If the oath describes the

appointee as guardian it need describe him as guardian of the person and estate

of the minor."

The order appointing a guardian is appealable," and it is not subject to

collateral attack,” for more irregularities in the appointment.” It may, how

ever, be collaterally attacked for want of jurisdiction” but the failure to require

a bond is not a jurisdictional defect.‘

lntoxicants are treated elsewhere. Right of

ward to follow funds in the hands of third

persons. see "Trusts."

81. White v. Strong, 75 Conn. 308.

52. The probate court of the state where

in the minor is temporarily sojourning is

without jurisdiction. The domicile of the

parent is the domicile of the infant. Mod

ern Woodmen of America v. Hester. 66 Kan.

129. 71 Fee. 279.

83. Louisville. eto., R. Co. v. Kimbrough,

24 Ky. L. R. 2409, 74 8. W. 229. The dis

trict court of the parish of the domicile of

the mother is the proper one to confirm her

as natural tutrix. Jewell v. De Blane [La]

34 So. 787.

84- Beneflciary certificate in fraternal in

surance order. Modern Woodmen of Amer

ica v. Hester, 66 Kan. 129, 71 Fee. 279.

85. A statute authorizing the father to

make a testamentary appointment does not

include authority in the mother to make

quch an appointment (Code 1880, I 2095).

l-ldwards v. Kelly [Miss] 35 So. 418. A per

son to whom the father had given custody

of the minor cannot make a. testamentary

appointment of a guardian for him. Lamar

v. lhrris, 117 Ga. 993. Under the statute a

ratification of a testamentary appointment

by a father leaving the mother surviving

is discretionary with the court. Refusal to

ratify held proper (3 Comp. Laws, § 8706).

Ohrus v. Woodward [Mich] 96 N. W. 950.

The mother does not waive her right to

oppose the testamentary appointment by

consenting to the probate of tho. will. Ohrns

v. Woodward [Mich] 96 N. W. 950. The

failure of the testamentary guardian to qual

ify will not necessarily defeat the testa

mentary trust for the minor's benefit. Pref

ferle v. Herr (N. J. Eq.] 55 Atl. 1103.

86- The court may appoint the nominee of

nonresident infants (Ky. St. 1899. i 2022).

McVaw v. Shelby, 25 KY. L R. 309. 75 S. W.

227. A written nomination is insufficient;

it must be signed in the presence of the

judge after privy examination (Ky. St. §

2022). Garth's Guardian v. Taylor, 24 Ky.

L. R. 1963, 72 B. W. 777.

87. The court's decision having substan

tial evidence to support it will not be re

viewed. In re Lewis, 13'! Cal. 682, 70 Fee.

926. If no issues are made on the applica

tion findings of fact are not necessary. In

re Lewis. 137 Cal. 682. 70 Pac. 926.

88. Application by father denied.

Jacquet. 40 Misc. (N. Y.) 575.

80. In re Burdick, 41 Misc. (N. Y.) 346.

90. Modern Woodmen of America v. Hes

ter. 66 Kan. 129, 71 Pac. 279

01. An under tutor may be appointed

though there is a vacancy in the office of

tutor and where there is an under tutor it

is error to appoint a. tutor ad hoc to insti

tute proceedings to appoint a tutor. Bar

bin v. Schwartzenberg [La.] 34 So. 608.

92. Appointment of an aunt without such

notice will be vacated. In re Jacquet, 40

Misc. (N. Y.) 575. Notice of application held

In re

sufficient. In re Chin Mee Ho [Cai.] 73 Pac.

1002.

98. Greer v. Ford [Tex. Civ. App.) TI 8.

W. 73.

04. In re Chin Moe Ho [CaL] 78 Pac.

1002.

03. The proceedings for the appointment

may be based on an application for both ca

pacities. Greer v. Ford (Tex. Civ. App.) 72

S. XV. 73.

00. Equity will not therefore enjoin the

appointee because unfit and not properly ap

pointed. White v. Strong. 75 Conn. 308.

97. Norris v. Baumgardner [Md.] 55 At].

619. In actions by guardians the sufficiency

of their bonds cannot be questioned. Van

Zandt v. Grant, 175 N. Y. 150.

98. Jewell v. De Blanc [La.] 34 So. 787.

00. Modern Woodmen of America v. Hes

ter, 66 Kan. 129, 71 Fee. 279.

1. In re Chin Mee Ho [0111.] 73 P110. 1002
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Removal of an appointee is generally discretionary with the court. and if

this management. of the trust property is adverse to the interests the ward has

he should be removed.‘ Change of residence by the guardian will not oust the

appointing court of jurisdiction to remove him.‘ Before a successor can be ap

pointed the original appointee should be removed.‘ Notice need not be given

on appointing a successor to a removed guardian.6

' The relationship is terminated by the majority of the ward,7 'and at common

law by the marriage of the female ward.‘

The existence of guardianship must be shown by record.‘

§ 2. Custody, support, and education of the ward—A mere application for

letters does not confer on the applicant a present right to the custody of the

infant.“ In determining the right of the guardian to the custody of the person

of the ward, the controlling consideration is the present and prospective welfare

of the minor,“ and the right of a foreign guardian to the custody of a resident

minor is recognized only as a matter of comity."

While expenditures for education and support of the ward should be made

only after leave obtained, the court will, in proper cases, allow a credit therefor,"

as where they were reasonable, and did not exceed the income of the estate,“

and in computing income the expenditures for support and the income should run

concurrently." In case of rents as income which the guardian may expend for

necessaries without leave of court, expenses for taxes, insurance, and repairs should

first be deducted." If the ward renders services for the guardian which fully

compensate him for support, he will not be allowed therefor." The allowance

for board and clothing by the probate court is binding on the appellate court un

less made through fraud and collusion on the part of the guardian.“

In the absence of a contract to pay therefor, the guardian cannot be held

2. Voliva v. Momt, 80 Ind. App. 225, 65

N. E. 754. The court cannot be compelled

by mandamus to authorize the under tutor

to sue to remove the curator. State v. St.

Paul [La..] 35 So. 261. The mere failure of

the natural tut'rix to have homologated the

family meeting called to decide whether she

shall retain the tutorship in view of her

prospective remarriage or to have the evi

dence of the minor‘s mortgage against the

prospective co-tutor recorded does not ipso

facto forfeit her ofllce. Barbin v. Schwartz

enberg [La.] 34 So. 600; Jewell v. De Blane

[La.] 84 So. 787.

8. In re Mansfield's Estate [Pa] 56 At].

764; Voliva v. Moflit, 30 Ind. App. 225.

4. 5. Estridge v. Estridge. 25 Ky. L. R.

1076, 76 S. W. 1101.

6. Brown v. Fidelity 8: Deposit Co. [Ten

Civ. App.] 76 S. W. 944.

7. Except as to the settlement of the es

tate. State v. Greer [Mo. App.] 74 S. W.

881. Nob. Comp. St. 0. 34. § 32. Goble v.

Simeral [Neb.] 93 N. W. 235.

8. Marriage took place in 1865. The hus

band became owner of the personalty and

alone entitled to sue to recover. Fowler v.

McLaughlin, 131 N. C. 209.

- 9. Statements that a certain person was

guardian are not admissible. Ellis v. Le

Bow [Tex. Civ. App.] 71 S. W. 576.

10. The pendency of an application for

the appointment of a guardian will not af

fect the right of the parent to proceed to

recover custody of the child from such ap

plicant. Ring v. Weinman, 116 Ga. 798.

11.v Admissibility of evidence in contest

over right to custody. Hanrahan v. Sears

(N. H.] 54 Atl. 702. The authority of the

officers of the state public school over the

custody of infants committed is superior to

the rights of guardians appointed before or

after the commitment. Armstrong v. Board

of Control, 88 Minn. 382.

70:2. Hanrahan v. Sears [N. H.] 54 Atl.

18. Mother as guardian in socage may al

low such expenditures. “'illiams v. Clarke. 82

App. Div. (N. Y.) 199; In re Carter [lowul

94 N. W. 488; Hoga’s Estate v. Look [Mich]

96 N. W. 439. Pension money held properly

applied towards support and education of

the ward. Franklin v. Embry [Ky.] 76 S.

W. 1086.

14. Hedges v. Hedges. 24 Ky. L. R. 2220,

73 S. W. 1112; De Cordova v. Rogers [Tex.]

75 S. W. 16'. Freedman v. Vallie ['l‘cx. Civ.

App.] 75 S. W. 322; Duffy 1!. Williams, 133

N. C. 195.

15, 18.

S. W. 16.

17. Guardian held fully compensated by

services. Kenney v. Henning, 64 N. J. Eq.

65. As where the guardian is also the

father, in the absence of any showing that

he was unable to provide for their support.

Hedges v. Hedges. 24 Ky. L. R. 2220. 73 S.

W. 1112. Father as guardian held liable to

contribute to support but allowed for edu

cation. clothing and medical bills. Harper

v. Payne, 24 Ky. L. R. 2301. 73 S. W. 1123.

18. Evidence held to show fraud and col

iusion. In re Carter [Iowa] 94 N. Wv 488

DeCordova v. Rogers [Tex.] 75
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liable for necessaries furnished the ward by third persons," and in case of a con

tract he is personally liable thereon."

§ 3. Powers, duties, and liabilities of guardians—Whether the property

shall be surrendered to a foreign guardian depends on whether the removal would

be for the best interests of the ward.21 In respect to the ward’s estate, the guardian

has only a naked power not coupled with an interest.“

In the management of the property, a guardian is bound to exercise such care

as a prudent man would in the conduct of his own business,” and for losses

resulting from his negligence he will be personally charged.“ Generally, the

principal estate sh0uld be encroaehed upon for expenses only in cases of great

necessity." For advancements by the guardian to protect the property, he is

entitled to a lien."

A guardian cannot without leave of court bind the estate by contract,’1 even

though made in the conduct of a general merchandise business authorized by the

court ;" he cannot therefore compromise a claim in favor of his ward," or employ

an agent to effect a sale of the realty," or bind the estate for improvements made

thereon,“1 or to mortgage" or lease the realty." He will, however, be credited

with expenditures which would have been allowed if application had been made."

The (state may be liable on contracts for services necessary for its preservation as

with attorneys to defend or prosecute suits," but not for expenses of an agent

in the collection of rents where the property is not so situated as to justify the

employment." If the contract was such as the guardian could make, that he

signed it in his individual as well as representative capacity will not make it a

joint contract."

Investments should be made only on

able with the funds loaned without leave

1..

171.

as. Pinnell v. Hinkle [W. V8.-] 46 S. E.

171. Liability of guardian on contract for

necessaries. Murphy v. Holmes, 8‘! App.

Div. (N. Y.) 868.

21. Admissibility of evidence in such pro

ceeding. Blanchard v. Andrews. 90 Mo. App.

425.

23. Municipal Ct. of Providence v. Le

valley [R. L] 65 Atl. 640.

23. Taylor v. Kellogg IMO. App.] 1'! 8.

“l. 130.

24. As where he failed to make any at

tempt to collect rents under a contract of

lease made by him. Taylor v. Kellogg [Mo.

App.) 77 8. W. 130; In re Nowak, 38 Misc.

(N. Y.) 713. Sufficiency 0t referee's finding

on question whether estate was injured by

reason of a private renting contra to Code.

i 1590. Dui'ty v. Williams. 133 N. C. 106.

25. Griffith's Ex'r v. Bybee. 24 Ky. L. R.

066. 89 B. W. 761.

30. Under Wash. Ball. Code, I 1738. for

payment or taxes. Burgert v. Caroline. 81

Wash. 62. 71 Pac. 7H.

,7. Account oi! goods sold to the guardian

held 1 personal account. Moore v. Metz. 24

Ky. L. R. 1729, 72 8. W. 294: Lathrop v. Duf—

neld [Mich] 96 N. W. 577; De Armit v.

Milnor. 20 Pa. Super. Ct. 869.

8. Harter v. Miller [Ken] 73 Pac. 74.

20. Succession oi' Emonot, 109 La. 359.

Instruction held erroneous. Davis v. Beall

(Tex. Civ. ADP-l 74 5- W- 325

”, D. Armlt v. Milnor. 20 Pa. Super. Ct.

Pinnell v. Hinkle [W. Va.] 46 8. E.

authorization.” The guardian is charge

of court," or loaned on personal credit.‘°

81. Hickey v. Dixon, 4! Misc. (N. Y.) 4.

a. And the probate court is without

jurisdiction to authorize it. Davidson v.

Wampler [Mont.] 74 Pac. 82.

83. Haskell v. Sutton, 53 W. Va. 200.

84. Expenditures for medicines and for

things to furnish the home on marriage of

the ward. Griffith's Ex'r v. Bybee. 24 Ky.

L. R. 668, 69 S. W. 767.

85. McCoy v. Lane [Neb.] 92 N. W. 1010;

In re Mason [Neb.] 94 N. W. 990. Allow

ance for attorneys“ services held reasonable

and proper. In re Mason [Neb.] 94 N. W.

990. Counsel tee of $26 allowed in defend

ing exceptions to accounts. Clopton v. Si

monds [Mo. App.] 77 B. W. 467. Allowance

for counsel fees and services reduced. In

re Steele's Estate. 97 Mo. App. 9. Allow

ance of attorneys' fees held to include al

ldwance for fees as guardian ad litem o!

the ward. In re Mason [Neb.] 94 N. W. 990.

It the guardian has converted the ward's

estate he will not be allowed toes of counsel

assisting him thereafter in making a. settle

ment. Berkshire v. Hoover, 93 Mo. App. 349.

80. Guardian not allowed for expenses of

agent in collecting rents. In re Bingham

ton Trust Co., 83 N. Y. Supp. 1068.

8‘1. 11' by the express terms of the con

tract it is to be paid out of the ward's es

tate it alone ls liable. McCoy v. Lane [Neb.]

92 N. W. 1010.

38. As a. purchase of stock from ances

tor's estate. Rogers v. Dickey. 11'! Ga. 819.

39. Freedman v. Vallie [Ten Civ. App.l

75 S. IV. .122.
869.
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On money he should have put at interest, he will be charged interest.“ If he

used the funds in his own business, he should be charged with the amount with

interest,“I or if he occupies premises belonging to the ward, he will be charged

with the rental value." For funds received by the guardian without authority,

the estate cannot be charged.“

The guardian is liable for taxes accrued on the ward’s property while in his

possession.“

The guardian cannot make admissions against the interests of his ward.“

In case of guardianship of two or more wards, the estate of one cannot be

charged with commissions on disbursements on account of the other," and each

guardian acting is liable for his own acts of maladministration.“

The unauthorized acts of the guardian may be validated by ratification by

the ward after majority,“ and a retainer of the articles purchased by the

guardian without authority is a ratification.“ Since dealings between the guardian

and ward after the ward arrives at majority will be closely scrutinized, a transfer

immediately after majority of a share of the estate in consideration of love -and

affection is invalid,‘u but in the absence of fraud, a settlement with the guardian

after majority of the ward is binding.“

§ 4. Sale of realty.—The guardian is without authority to sell the ward’s

lands," except on leave obtained,“ nor can a foreign appointee make a valid con

veyance of land within the state.“ The lands can be ordered sold on the guardian’s

application only for their support and maintenance." Proceedings instituted by

a guardian for a sale of the ward’s lands do not abate by his resignation." In

ndequacy of the amount bid is ground for ordering a resale." That the order of

sale did not mention the time and place of sale," or the premature confirmation

v. Caldwell [Mieh.] 97 N. W. 764; Rogers v.

Dickey. 11'! Ga. 819.

40. Norris v. Norris. 85 App. Div. (N. Y.)

112.

41. De Cordova v. Rogers [Tex.] 75 8. W.

18; Freedman v. Vallie [Tex. Civ. App.] 75

S. W. 322. \Vhere the guardian was not

allowed for sums paid out which equaled

the interest it is proper not to charge him

with interest. Griffith‘s Ex‘r v. Bybee, 24

Ky. L. R. 666, 69 S. W. 767.

42. Interest to be compounded annually.

In re Hamilton's Estate, 139 Cal. 671. 73

Pee. 578.

48. Hedges v. Hedges. 24 Ky. L. R. 2220,

73 S. W. 1112.

44. When the guardian discounted pur

chase money notes the purchaser is not en

titled as against the estate to a. credit for

such sum. Brown v. Fidelity 8: D. Co. [Tex.

. . 76 S. W. 944.cw Aggzilnsas City v. Simpson, 90 Mo. App.

45.

50.40. Statements held not admissible. Ste

vens v. Continental Casualty Co. [N. D.] 97

N. W. 862.

47. Freedman v. Vallie [Tex. Civ. App.]

75 S. IV. 322.

48. The under tutor is not necessarily lia

hie for the maladministration of the tutor.

Dismissal of action by dative tutor held res

:idjudieata as to under tutor. Succession oi!

Lalmont. 110 La. 117.

40. Ward held to have ratified a mis

use 02 his funds by his guardian. Manson

v. Simplot. 119 Iowa. 94. As where the

guardian had purchased household articles

from the principal estate and the ward after

majority took possession. Hedges v. Hedges,

24 Ky. L. R. 2220, ‘73 S. W. 1‘12; Shreeves

50. Griffith’s Ex'r v. Bybee, 24 Ky. L. R.

666. 69 S. W. 767.

51. Williams v. Davison‘s Estate [Mich.)

94 N. W. 1048. Instruction on dealings be

tween guardian and ward held proper. Hart

v. Cannon, 133 N. C. 10.

52. The written settlement need not con

tain a seal. Norris v. Norris. 85 App. Div.

(N. Y.) 113: Holscher's Heirs v. Gehrig [Iowa]

94 N. W. 488.

53. Bush v. Coomer. 24 Ky. L. R. 702. 6.

S. \V. 793. The power given by will to an

executor to sell lands to provide for infant's

support. etc., does not pass to the infant's

guardian on death of the executor without

exercising the power. Burroughs v. Cutter

[Me.] 56 Atl. 649.

M. De Armit v. Miinor. 20 Pa. Super. ct.

369.

55.

25 S.

Wren v. Howland [Tex. Civ. App.]

W. 894.

56. Leet v. Gratz, 92 Mo. App. 422.

57. MeVaw v. Shelby, 25 Ky. L R. 309.

75 S. W. 227.

58. A resale was properly ordered where

the property sold for 8705 and the prospec

tive purchaser offered $950 and to deposit

the excess in court. McCallum v. Cth'ig-i)

Title & Trust (70., 203 Ill. 142. Under (‘mie

Civ. 'Proc. 5 2687 the district court sitting

in probate can only order a resale on fail

ure of the purchaser to complete bid and

cannot direct the guardian to retake p03

session. State v. District Court, 27 Mon;

415. 71 Fee. 401.
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of the sale are mere irregularities not invalidating the sale ;°° but the sale is void

if the court authorizing it was without jurisdiction,“1 or if it was made privately.“2

Where a part of the consideration for the sale was the satisfaction by the pur

chaser of a claim against the guardian, the sale is void,“ but merely because,

before applying for leave to sell, the guardian procured the obligation of an in

tending purchaser to bid an adequate price or because after the purchase he ad

vanced the amount of the bid,“ or because the guardian purchased by permission

of the court, will not render the sale invalid." The probate court may, on the

guardian’s application, authorize a conveyance to cure irregularities in proceed

ings.“ A surrender at a discount of the purchase-money notes to the purchaser

by the guardian will not relieve the purchaser from liability."

§ 5. Presentment and allowance of claims—Directing payment of a claim

on an ex parte application is improper.“ In Kansas, the probate court is without

jurisdiction to allow claims arising on contracts with the guardian,“ and in

Rhode Island it cannot be allowed on petition, and can only be allowed on settle

ment of the final account with the consent of the guardian." A claim under a

contract by a guardian which is binding on the estate may be presented as ar.

ordinary claim," and the petition for the allowance need not aver that the con

tract was reasonable." The issuance of a summons is not a prerequisite to al

lowance," nor is the entry of the approval on the court’s minutes necessary.“

The allowance of a claim can be received only by appeals."

§ 6. Actions by and against guardians.—The guardian may represent the

wards in an action in which he has a personal interest." A guardian cannot

maintain an action for deceit by one purchasing the ward’s property from him."

An action against the guardian will not lie on a debt of the ward." An action.

51). Greer v. Ford [Ten Civ. App] 1! 8.

W. 73.

00. Greer v. Ford [Tern Civ. App.] 72 B.

W. 73. An order refusing to affirm 8. sale

may -be reviewed by writ of error. Mch1

lum 7. Chicago Title & Trust Co.. 203 Ill.

1“.

01. Under the Nebraska statute permit

ting sales a petition held insufficient to au

thorize a sale. Beesley v. Phillips [0. C. A.]

117 Fed. 106.

02. This though advised by a family

meeting which was homologated by the

Judge. Blair v. Dwyer, 110 La. 332.

63. Rocques' Heirs v. Levecque's Heirs.

110 La. 306.

64. Hyatt v. Anderson [Neb.] 98 N. W.

020.

85. The proceedings being fair and regular

end in the absence of fraud mere inade

quacy of price is not alone ground for set

ting aside the sale. Larrabee v. Larrabee,

24 Ky. L. R. 1423. 71 S. W. 645.

86. Pending proceedings for rescission of

the conveyance because of such irregulari

ties. and though a new bond had been de

manded from the guardian. Mock v. Chal

strom [Iowa] 96 N. W. 909. Reformation of

guardian's deed on purchaser's application

refused. Porter v. Kansas City & N. Con

necting R. Co. [Mo. App.] 77 S. W. 582.

67. Brown v. Fidelity & Deposit Co. [Tex.

Civ. App] 76 S. W. 944.

88. In re White, 75 App. Div. (N. Y.)

619.

60- Under the statutes the creditor must

pursue his remedy at common law. Harter

v. Miller [Kan] 73 Pac. 74.

70. Contract for attorneys’ services. Loth

rop v. Duffield [Mich.] 96 N. W. 577. Merely

because the ward‘s estate consisted of realty

alone a. petition for the allowance of a claim

on a. contract with the guardian providing

for payment out of the estate is not an ac

tion to declare a. lien on really so as tn

oust the county court of jurisdiction. Mc

Coy v. Lane [Neb.] 92 N. W. 1010.

71. Filing the claim in the county court

in Nebraska is proper; and it need not be

litigated in a. court of law. McCoy v. Lane

[Neb.] 92 N. W. 1010.

72- That question being submitted when

the contract was presented to the county

court for approval. McCoy v. Lane [Neb.]

92 N. W. 1010.

73. McCoy v. Lane [Neb.] 92 N. W. 1010

74. Entry on claim docket is sufficient.

De Cordova. v. Rogers [Tex.] 75 S. W. 16.

75. Bill of review will not lie. De Cor

dova. v. Rogers [Team] 26 S. W. 16.

76. In partition by a guardian co-tennnt

with the ward no other representation 0!

the ward is necessary. Larrabee v. Lar

rabee. 2i Ky.L. R. 1423. 71 S. W. 645. Where

the guardian is authorized to sue in deter

mining diverse citizenship aa affecting the

Jurisdiction of a federal court the guardian‘s

residence will be considered. Mexican Cent.

R. Co. v. Eckman. 187 U. S. 429. 47 L Ed. 245.

77. This though after the action brought

the ward died and the guardian was his sole

heir. To maintain the action he must be

damaged. Brock 1. Rogers [Mass] 69 N.

E. 334.

78. Municipal Court v. Le Valley IR. 1.]

55 AH. 640.
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“A, guardian for C and D, infants,” is a personal action against the guardian,"

and a judgment against a guardian not describing him as such is a personal judg

ment against him.”

§ 7. Accounting and settlement—The ward’s right to sue for an accounting

may be barred by limitations." Delay in issuing the citation will not affect the

court’s jurisdiction if it is issued before publication is commenced." The mere

omission of the word “seal” in the copy citation published is immateria ." Cita

tion to “report” after majority of the ward means to render the final account.‘H

Objections to account must be made in the probate court." The order settling

the particular items of account is conclusive," but an annual settlement is not a

judgment binding on the sureties." In case of death of the guardian pending

an appeal from a decree settling his accounts, there being no necessity for ad

ministration on his estate, his heirs may be made parties." The giving of a note

by the guardian for the balance due the ward does not discharge the liability.“0

The guardian may be required to deposit the funds in court.‘0

§ 8. Compensation of guardian.-—Allowance for compensation is within the

discretion of the court."1 Negligent conduct whereby losses result to the estate

will cause a forfeiture of commissions.'2

§9. Liabilities an guardianship bonds and actions thereon.--To be re

leased from liability as surety, the surety must pursue the statutory methods.”

The suretics are not liable for any misapplication prior to the execution of the

bond." That the guardian loaned the funds without leave of court will not

release his sureties." They are liable for the ward’s funds borrowed by the

guardian," and a conversion of the proceeds of a note is a breach of the bond

which continues as to the second bond where the guardian carries over the note

in his final accounts." After death of the guardian, the surety is not liable for

interest until after demand made on him," and attorney’s fees on accounting by

the surety will not be allowed.” The sureties on the original bond and on the

79. Pinnell v. Hinkle [W. Va.) 46 8. E.

171; Municipal Court v. Le Valley [11. 1.] 66

Atl. 640.

80. Municipal Court v. Le Valley [11. 1.]

56 Atl. 640.

81. Six years after ward's majority. Code

Civ. Proc. 5 382, subd. 6, declaring a cause

of action accrued at the time of the discov

ery of the fraud has no application. Libby

v. Van Derzee, 80 App. Div. (N. Y.) 494.

Ward's action for an accounting is not

barred until 10 years after his majority un

der Shnn. Code, I 4473. Jackson v. Crutch

field [Tenn] 77 S. W. 776.

82, 83, 84. Heisen v. Smith, 138 Cal. 216,

71 Pac. 180.

85. Cannot be first raised on appeal.

Clopton v. Simonds [Mo. App.] 77 S. W. 467.

Final report not approved. In re Gray [Iowa]

94 N. W. 451.

86. In re Wells’ Estate and Guardianship

[Cal.] 73 Pac. 1065. Bill for relief dismissed

on demurrer. Scoville v. Brock [Vt.] 54 Atl.

177. In New Jersey the orphana‘ court is

without jurisdiction to determine charges by

the guardian for ward's support and the ac

count is not therefore prime. facie evidence

of its correctness. Keeney v. Henning, 64

N. J. Eq. 66.

87. Lincoln Trust Co. v. Woli‘t, 91 Mo.

App. 133.

88. Magness 1. Berry, 29 Tex. Civ. App.

567.

89. Berkshire v. Hoover. 92 Mo. App. 349.

00. And an order so directing at the time

of the account 0! lie gestim is appeaiabie.

Such an order may be made in vacation.

Succession of “'egmann, 110 La. 980.

91. Haga's Estate v. Look [MichJ 96 N.

W. 439. Guardian allowed commissions on

rents collected though a co-tenant with the

wards. Keeney v. Henning, 64 N. .7. Eq. 65.

For motherly services rendered a child in

arms by the mother who was also the guard

ian of the child she will not be allowed

compensation. Id. Father as guardian

should be allowed not exceeding 6 per cent

um on receipts and disbursements. Hedges

y. 2Hedges, 24 Ky. L. R. 2220, 73 B. W.

11 .

92. In re Nowak, 38 Misc. (N. Y.) 713.

03. The giving of a new bond on “re

quest” of the surety held not to have re

leased him but made him a co-obligor with

the new surety. Barker v. Boyd, 24 Ky. L

R. 1389. 71 S. W. 628.

94. Freedman v. Vallie (Tex. Civ. App.]

75 S. W. 322. Code Civ. Proc. § 2596, pro

vides that persons to whom letters are grant

ed are liable for funds received prior to the

grant. In re Guardianship of Fardette, 86

App. Div. (N. Y.) 50.

95, 00. Freedman v. Clv_

App.] 76 S. W. 322.

in. Lincoln Trust Co. v. Wolff. 91 Mo.

App. 133.

08,99. Freedman v. Vallie [Tex. Civ. App.]

75 B. W. 822.

Vallie [Tcx.
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bond in proceedings for the sale of realty by the guardian are jointly liable for

the proceeds of the sale.1 If the ward’s estate is being administered jointly, the

L'uardian’s sureties are liable to each of the wards for his share.2 The sureties’

liability continues until actual payment to the ward.‘ On payment by the surety

he is entitled to be subrogated to the successor guardian against the parties know

ingly participating in the original conversion.‘

A settlement of the accounts is a condition precedent to suit on the bond,”

but if it is impossible to procure an account, as where the guardian had absconded,

an action may be brought on the bond.‘

The action may be maintained by the ward after his majority,’ or by the as

signee of his judgment against the guardian,‘ and by creditors of the ward whose

claims have been reduced to judgment.“ The general guardian may maintain an

action on the bond of his deceased predecessor.“ The successor guardian may

properly maintain a single action to recover for several conversions by his suc

cessor against the parties severally liable.“ The limitation against actions on

bonds begins to run from the time of the judicial ascertainment of the principal’s

liability,12 or from the majority of the ward since that terminates the relation

ship," and at common law, from the time of the marriage of the female ward.“

HABEAB CORPUS AND REPLEGIANDO."

Q 1. Nature of the Remedy Ind Occasion I 5. The \Vrlt; Service Thereof; Eflect of

IIIIII l’ruprlety 01' It (155).

i 2. Jurlsdictlon (157).

§ 3. Petition (157).

i 4. Hearing on Petition end Issuance ol

wm (158).

\Vrlt (158).

§6. Certlornri in Aid of Habeas Corpus

(153).

{7. Hearing lllll Determination on Re

turn; Judgment; Colt. (158)

58. llcvlcw (I58).

§ 1. Nature of the remedy and occasion and propriety of it.-—Habeas corpus,

designed primarily to relieve against illegal imprisonment, is in modern practice

used also to litigate the right to custody of a minor."

1. Barker v. Boyd. 24 Ky. L R. 1389. 71

5. W. 528.

2. Freedman v. Vallie [Tex. Civ. App.]

75 S. W. 322.

8. State v. Greer (Mo. App.] 74 S. W. 881.

4. Brown v. Fidelity & Deposit Co. [Tex.

Civ. App.) 76 S. W. 944.

5- Pinnell v. Hinkle [W. Va.] 46 S. E.

171. Before suit on the bond of a deceased

guardian be brought it is not necessary

that execution issue on the surrogate‘s de

cree finding the amount due on a compul

sory accounting by the deceased represent

atives. Van Zandt v. Grant. 176 N. Y. 150;

Succession oi' Lalmont, 110 La. 117; Wagner

v. “‘iltsie. 23 Ohio Cir. Ct. R. 302. Neither

n demand on the representatives of s de

ceasr-d guardian tor a settlement nor a set

tlement by them is a necessary condition

precedent to an action on his bond. Peti

tion held sufficient. State v..Berger, 92 Mo.

App. 631.

I. Kurz v. Hess. 86 App. Div. (N. Y.) 529.

'I'. The successor guardian cannot then

sun on the bond of his predecessor. State

v. Greer (Mo. App.) 74 B. W. 881.

8. Code Civ. Proc. I 367. Helsen v. Smith,

138 Cal. 216. 71 Pac. 180.

0. Rev. Laws. 0. 149. it 20. 29. Long v.

Copeland, 182 Mass. 832. Only creditors of

the ward can inquire Into the conduct. of

the guardian respecting his trust and to

It is not an appellate

become such on a claim against the ward

he should first sue him. Gen. Laws, R. I.

1896. c. 196. Q 26, 29. Municipal Court v.

Le Valley IR. 1.] 55 At]. 640.

10. Without the appointment of a guard

ian ad litem, the representatives of the

deceased having failed to pay. Van Zandt

v. Grant. 175 N. Y. 150.

11. Brown v. Fidelity & Deposit Co. [Tex.

Civ. App.] 76 S. W. 944.

12. Bill against suretiss eight years otter

gunrdian's death barred by Inches. Presley

v. Weakley. 135 Ala. 517.

18. Neb. Comp. St. c. 84, I 32. Goble v.

Simoral [Neb.] 93 N. W. 235. In Texas suit

is barred after the lapse of two years from

the majority of the ward. Freedman v. Val

lls [Tex. Civ. App] 75 S. XV. 322. Action

by ward against the guardian's surety held

barred by limitations. Bybee's Ex'r v. Poyn

ter. 25 Ky. L. R. 1251. 77 S. W. 698.

14. The husband became the owner of her

personalty in 1865. and limitations to sue

on the guardian's bond began to run at the

time of the marriage. Fowler v. McLaugh

lin. 131 N. C. 209.

15. Includes De Homino Replegisndo and

Modern Anologues of it.

16. Btickel v. Stickei. 1! App. D. C. 149:

Monk v. McDaniel. 116 Ga. 108; Lamar v.

Harris [011.] 44 S. E. 886. Best interests

of child determine its custodian. Bul

lock v. Robertson, 160 Ind. 621 Choice of
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writ," and does not lie to review mere errors and irregularities,“ but only to

relieve from imprisonment without jurisdiction ;" but considerable liberality is

usually exercised in deciding what are jurisdictional questions.20

In urgent eases, the federal courts grant summary relief by habeas corpus

to persons imprisoned by state authorities for acts done under the federal laws or

constitution.“ The exercise of this jurisdiction is, however, a delicate matter

and consistently restricted to extraordinary cases,“ and in general, Federal courts

interfere only to enforce Federal statutes or the guaranties of the Federal eon

stitution.“ The legality of proceedings for international extradition may be tried

by habeas corpus in the Federal courts;“ likewise the legality of the deportation

of immigrants alleged to be unlawfully in the country." A person held for inter

state extradition may, upon habeas corpus, try the various issues determining the

legality of his detention.“ Commitments for trial by magistrates are reviewed

by means of habeas corpus.’1

child given weight in choosing custodian.

Chunn v. Graham. 117 Ga. 551. Child given

to stranger in preference to mother. M0

Donald v. Stitt, 118 Iowa, 199. Father al

lowed to choose custodian. Carter v. Brett.

116 Get 114. Evidence held to show no de

tention by respondent of petitioner's son.

In re Christal [Cal.] 75 Fee. 103. Regu—

larity of proceedings for appointment of

guardian cannot be tried. In re Chin Mee

H0. 140 Cal. 263, 73 Pac. 1002.

17. Castner v. Pocohontns Collieries Co..

117 Fed. 184; Ex parte O'Nenl, 125 Fed. 967;

Palmer v. Colladay, 18 App. D. C. 426.

18. Keliar v. Davis [Neb.] 95 N. W. 1028.

On habeas corpus by a person imprisoned

for contempt, the court will not re-try the

question of contempt but merely the juris

diction of the court ordering the imprison

ment. Ex parte Haggerty, 124 Fed. 441.

On habeas corpus by one imprisoned for

contemptuous nonpayment of alimony the

division of property and award is not re

viewable. In re Cave, 26 Wash. 213, 66 Pac.

425. If a prisoner, after being convicted of

a crime is punished by the court when no

punishment is provided by law, his remedy

is not by habeas corpus but by an appellate

writ. People v. Murphy, 202 Ill. 493.

19. U. S. v. Davis. 18 App. D. C. 280; U.

S. v. Chambers, Id. 287; Palmer v. Thomp

son. 20 App. D. C. 273.

20. Release allowed: Imprisonment for

violation of an injunction which had not

been served on petitioner. Ex parte Stone

[Tex. Cr. App.] 72 S. W. 1000. Injunction

in case not within equitable jurisdiction.

People v. Barrett, 203 Ill. 99. Arrest on ex

ecution in a case in which such execution is

not allowed. People v. Gill, 85 App. Div. (N.

Y.) 192. Violation of an unconstitutional

statute. In re Jarvis, 66 Kan. 329, 71 Pac.

576. Void municipal ordinance. Ex parte

Lewis [Tc-v. Cr. App.] 73 S. W. 811. Con

tempt consisting of an act allowed by the

constitution. Newspaper comment on a. case

on trial. EX parts Foster [Tern Cr. App]

71 S. W. 593. Indictment of soldier for

homicide under order of ofiicer. Com. v.

Shortall, 206 Pa. 165. Erroneous verdict of

Jury. Ex parte anique, 139 Cal. xix, 72

Pac. 895: Keller v. Davis [Neb.] 95 N. W.

1028. Detective mittimus. In re Rogers

[Vt.] 55 Atl. 661. Contra, Marx v. People.

204 Ill. 248; In re Rogers [Vt.] 55 At]. 661.

Imprisonment for contempt by notary pub

lic. Ex parte Gfeller [Mo.] 77 S. W. 552.

Sentence on acts not within terms of stat

;ite. Mackey v. Miller (C. C. A.) 126 Fed.

61.

Release not allowed: Failure to allow op

portunity to claim right to give bond for

good behavior and thereby obtain discharge

is not ground for habeas corpus. Coleman

v. Nelms [6a.] 46 S. E. 451. Plea of former

acquittal cannot be tried on habeas corpus.

State v. Sistrunk [Ala.] 35 So. 39.

21. A United States army ofllcer impris

oned by e. subordinate state court for diso

bedience of an illegal order interfering with

his duties may obtain his release from the

federal court by habeas corpus without ap

pealing to the highest state court. In re

Turner, 119 Fed. 231.

22. Reid v. Jones, 187 U. S. 153, 47 Law.

Ed. 116; Ex parte Rearick, 118 Fed. 928;

In re Stone, 120 Fed. 101; In re Reeves, 123

Fed. 343; In re Matthews, 122 Fed. 248.

23. Whether an indictment in state court

is sufllcient will not be tried by a federal

court. Howard v. Fleming, 24 Sup. Ct. 49,

48 Law. Ed. —-. The federal court is con

cluded by the decision of a state court as

to whether the facts charged are an offense

against the state law. Id.

24. The legality of a mittimus issued by

a. United States commissioner in extradi

tion proceedings. Grin v. Shine, 187 U. S.

181, 47 Law. Ed. 130; Stewart v. U. S. (C.

C. A.) 119 Fed. 89.

26. Lavin v. Le Fevre (C. C. A.) 125 Fed.

693: In re Lee. 126 Fed. 231. 234. Contra,

U. S. v. Williams, 126 Fed. 253. But habeas

corpus does not lie to revise the decision

of the immigration officer as to citizenship

of a Chinaman claiming the right to enter

the country. In re Moy Quong Shing. 125

Fed. 641.

20. Disputed questions of fact will not

be reviewed. In re Strauss (C. C. A.) 126

Fed. 327. W'hether he is a fugitive. In re

Taylor, 118 Fed. 196; State v. Clough, 71

N. H. 594; Hyatt v. People, 188 U. S. 691,

47 Law. Ed. 657. Sufficiency of the indict

ment. Bruce v. Rayner (C. C. A.) 124 Fed.

481. Technical insufl‘iciency of indictment

no ground. State v. Clough, 71 N. H. 694.‘

Federal courts will not intervene in inter

state extradition unless the case is urgent.

In re Strauss (C. C. A.) 126 Fed. 327.
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It is necessary for-the issuance of the writ of habeas corpus that a person be

held in custody,“ but there may be constructive custody." By the weight of

authority one enlarged on bail is not constructively in custody." Release on own

rmognizance and surrender for purpose of writ is. insufficient.81 Various kinds of

custody which have been passed upon are given in the note." The doctrine of

res adjudicate. applies to petitions for writs of habeas corpus and the dismissal of

one petition ends the petitioner’s rights unless new facts arise.” Persons held

on an indictment which the court, in which it is pending has power to dismiss,

should apply to that court before seeking relief on habeas corpus.“

§ 2. Jurisdiction.—The writ of habeas corpus may be issued by courts of

general common-law jurisdiction without special statutory authorization.“ The

judge of an inferior court may, upon habeas corpus, discharge a person held under

a void judgment of a superior court.“ An application by the custodian of a

child to the court of ordinary for letters of guardianship does not afiect the fa

ther's right to sue out habeas corpus." The place of detention fixes the jurisdiction

of the habeas corpus judge without reference to the residence of the detaining

person.” State courts cannot grant writs of habeas corpus to try the validity of

restraint imposed by officers of the United States,” but Federal courts occasionally

interpose to release persons held under state authority.‘°

§3.

27. Gaeter v. State [Wis.] 94 N. W. 787:

State v. Bneverstad [N. D.] 97 N. W. 548.

But release has been refused where there

was no evidence of guilt if the magistrate

had not exceeded his powers. In re Nevitt

(C. C. A.) 117 Fed. 448. Weight of evidence

not reviewable. People v. Van De Carr, 84

N. Y. Supp. 461; Palmer v. Colladay, 18 App.

D. C. 426. Illegal imposition of costs—order

modified. State v. Foster. 109 La. 587. De

fect in affidavit no ground. Cruthers v.

Bray, 159 1nd. 685. Not where the commit

ment was by e de facto magistrate. Smith

v. Sullivan [Wash.] 78 Pac. 793. Habeas

corpus will not be granted for the informal

ity of a commitment where the prisoner has

waived a commitment trial. Manor v. Don

ahoo. 117 Ga. 304.

28. The mere fact that a girl of eighteen.

emancipated and compelled to earn her own

living. has entered into a contract of em

ployment is no ground for a writ of habeas

corpus against her employer. People v. Buf

fett. 75 App. Div. (N. Y.) 365. The court

will not determine on habeas corpus the

legality of the arrest of persons if they are

at large although the state attorney has

stipulated that the persons may be consid

ered as imprisoned. In re Dykes [0111.] 74

Fee. 506. In a case concerning the custody

of a child it was held that the custodian

could bring “habeas corpus" against one

claiming the child. Lamar v. Harris [Ga.]

44 S. E. 866.

B. One arrested by a sherii! may sue

out the writ although allowed the freedom

of a city. Ex parte Foster [Tex Cr. App.]

71 S. W. 598.

I). Ex parte Walton [Tex. Or. App.] 74

S. W, 314; In re Dykes [Okl.) 74 Pac. 506.

Contra, Costello v. Palmer, 20 App. D. C.

210.

II. In re Gow, 189 Cal. 242. 73 Pac. 145.

h. Detention in private corporation chain

gang. Simmons v. Ga. 1. & C. Co., 117 Ga.

805. Detention in the army. Thomas v.

Petition.—A person applying for the writ should make a prima facic

Winne (C. C. A.) 122 Fed. 395; Ex parte

Reeves, 131 Fed. 848. Not allowed where

a minor though otherwise entitled to dis

charge from the service is held to answer

a. charge of desertion. U. S. v. Reeves (C.

C. A.) 126 Fed. 127. Person confined in in

sane hospital. In re Everett, 138 Cal. 490.

71 Pac. 566; In re Lee [N. J. Eq.] 55 Atl. 107.

88. In re Lederer, 88 Misc. (N. Y.) 608;

Palmer v. Thompson, 20 App. D. C. 273'.

Gaster v. State [Wis.] 94 N. W. 787. It

was otherwise under the common law pro

ceeding, where there was no appeal. (See

post, i 10). State v. Baeverstad [N. D.] 97

N. W. 548. The doctrine of res adjudicata

applies to habeas corpus proceedings con

cerning the custody of a. child (In re Ham

ilton, 66 Kan. 754, 71 Pac. 817) but will not

prevent the court from reviewing the ques

tion again if the welfare of the child is

at stake (In re King. 66 Kan. 695, 72 Pac.

263). A habeas corpus proceeding deter

mining who is the proper custodian of a

child does not operate as res ndjudicnta in

a subsequent proceeding based upon subse

quent events. Everitt v. Everitt. 29 1nd.

App. 508. Held that one month after an

habitual drunkard had been held by 8. Jury

unfit to be released from the custody of

her committee she might be released on

habeas corpus on the ground of subsequent

reformation. In re Lerner, 12 N. Y. Ann.

Cal. 362.

34. In re Dykes [Okl.] 74 Fee. 508.

86. Simmons v. Georgia I. & C. Co., 117

Ga. 805.

88. Simmons v. Georgia Iron & Coal Co.,

117 Ga. 305. Court commissioner has Juris

diction. Longstatf v. State [Wis.] 97 N. W.

900.

81. Ring v. Weinman, 116 Ga. 798.

88. Simmons v. Georgia Iron & Coal Co.,

117 Ga. 306.

89. Commonwealth v. Butler, 19 Pa. Super.

Ct. 626.

40. See i l, Ante.
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case by affidavit in his application.“ The applicant may_be either the prisoner

or another for his benefit.“2 When the petitioner is not the prisoner, the allega

tions in the petition may be upon information and belief."

§ 4. Hearing on petition and issuance of writ.—Habeas corpus is a legal

proceeding but not one triable to a jury.“ No one has the right to appear and

object to the issuance of the writ in cases of illegal imprisonment.“ The writ

of habeas corpus should be addressed to the individual having the actual physical

custody of the person held or if this is impracticable to some one party to the

detention, and not to a corporation although it be liable for the detention.“ It

is the duty of the judge to refuse to proceed to the hearing until the body of the

person is produced or satisfactory excuse given." If the prisoner is not produced,

the court may issue an alias writ or attachment for contempt."

§ 5. The writ; service thereof; effect of writ—After the issue of the writ

of habeas corpus, the prisoner is in the custody of the court issuing the writ and

is not held under the original commitment.“ An appeal from an order remand

ing petitioner upon habeas corpus proceedings which the prisoner had brought

because of delay before his trial does not however necessitate a postponement of

his trial for the crime.“0 It the custodian of a prisoner knowing that a writ of

habeas corpus directed to him has been issued takes active steps to get the prisoner

out of the state before service of the writ, he is guilty of contempt of court.“

Under U. S. Comp. St. 1901, p. 1320, bail is not allowed to a Chinaman seeking

to land in the United States and applying for a writ of habeas corpus.“

§ 6. Certiorari in aid of habeas corpus—A person imprisoned as guilty of

a crime may use certiorari as ancillary to habeas corpus to bring up the record

of the proceedings leading to his imprisonment." The combination of certiorari

with habeas corpus does not bring up the evidence for review but leaves the issues

the same, viz., the jurisdiction of the court and expiration of the sentence.“

§ '7. Hearing and determination on return; judgment costs—After 'the

writ has issued, the sufficiency of the petition cannot be tested by demurrer, but

insufficient averments in the petition are sometimes held ground for motion to

quash the writ. This practice is disapproved.“ In habeas corpus proceedings,

strictly speaking, no judgment is rendered against any one, but the judgment

simply fixes the status of the imprisoned person."

§ 8. Review—At common law, there is no right of appeal in habeas corpus

proceedings." Under the modern practice, however, an appeal is generally pro

vided for." After indictment, the prisoner cannot prosecute an appeal from a

41. Simmons v. Georgia Iron 8; Coal Co., 61. State v. District of Seventh Judicial

117 Ga. 305. To obtain the review upon ha- Dist. [MonL] 74 Fae, 412,

beas corpus of a committal by a. magistrate 52. In re Ong Lung, 125 Fed_ 313'

on the ground that there was no probable 58. United States v. Davis, 18 App. D. C.

cause, the evidence must be set forth in the 280.

petition. Ex parte Lapique, 189 Cal. xix. 54. People v. Van De Carr, 86 App. Div_

72 PM. 995- (N. Y.) 9; Gaster v. State [Wis] 94 u, w,

42. Simmons v. Georgia Iron & Coal Co.,

117 Ga. 305. A person confined in an in

sane asylum may himself petition for 8. ha.

beas corpus to effect his release. In re

Everett. 138 Cal. 490, 71 Fee. 566.

43. Simmons v. Georgia. Iron & Coal Co.,

117 Ga. 305.

44. Sumner v. Sumner. 117 Ga. 229.

45, 48, 47, 48. Simmons v. Georgia Iron &

Coal Co., 117 Ga. 305.

49. In re Wilkins, 71 N. H. 691.

50. State v. Fenton, 80 Wash. 325, 70 Pm

741.

787.

55, 56. Simmons v. Georgia Iron & Coal

Co., 117 Ga. 306.

57. Ex parte Cox [Fla] 33 So. 509; State

v. Berkstresser, 137 Ala. 109; Ex part0 Ma

gee [Tex. Cr. App.] 71 S. W. 286.

58. Ex parte Forney [Tex. Cr. App.] 76

S. W. 440. Appeal by custodian. Com. v.

Butler. 19 Pa. Super. Ct. 626. When, in ha

beas corpus proceedings costs are illegally

awarded against the detaining person, he

may appeal from that part of the order.

Magerstadt v. People, 105 Ill. App. 316. Ap
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judgment upon his petition for habeas corpus for improper commitment." De

cision of court commissioner in habeas corpus should be reviewed by motion, not

by certiorari.“

HABITUAL DBUNKABDS.

A commission should not be appointed without notice to the alleged incom

petent.‘1 Habeas corpus for release from custody of a committee may be brought

on the ground of reformation." Discharge is not prevented by statutory provisions

for remand to custody if in habeas corpus it is found that relator is detained by

final order of a competent tribunal in a special proceeding.“ The committee can

not complain if the release is on probation.“

HARMLESS AND PREJ'UDICIAL ERROR."

i 1. The General Doctrine (159). {8. Errors Cured or Made Harmless by

i a. Trivislity Constitutlng Harmlessness Other Matters (170).

(162).

§ 1. The general doctrine.—Generally speaking, a judgment will not be

reversed or a verdict setaside or other proceeding overthrown because of error of

which it can be said that no harm resulted to the complaining party,” even though

Jones [Mo. App.] 69 8. W. 741; Galveston.peal by petitioner. Gaster v. State [Wis.]

94 N. W. 787.

68. Ex parte Forney [Ten Cr. App.] 76

S. W. 440. The same rule applies if the

prisoner is held under a warrant. Ex parte

Tripp [Tex. Cr. App.] 77 8. W. 222.

80. Longstai't v. State [Wis.] 97 N. W.

900. ‘

81. In re Cofiin, 41 Misc. (N. Y.) 181.

62. Though about a month previously in

proceeding for supersedeas the jury found

nonrel'ormation and the verdict had been

affirmed. In re Larner, 39 Misc. (N. Y.) 877.

03. Code Civ. Proc. I 2032. In re Larner,

39 Misc. (N. Y.) 377.

64. Code Civ. Proc. I 2031, provides in

habeas corpus where no cause appears for

detention a final order of discharge must be

entered. in re Larner, 39 Misc. (N. Y.) 377.

.5. It is not the province of this topic

to discuss the question what is or is not

error (see the topics treating of that to

which the error relates), but only the ques

tion of its bad effect.

0‘. Albert Grocery Co. v. Grossman [Mo.

App.] 73 B. W. 292; McCrea v. McGrew [Ida

ho] 75 Pac. 67; Gentry v. Singleton [Ind. T.]

69 B. W. 898; Quackenboss v. Globe & R. F.

ins. Co.. 77 App. Div. [N. Y.] 168; Stirling

v. Kelley. 77 App. Div. [N. Y.] 621'. Ward

v. Hoag, 78 App. Div. [N. Y.) 510; Moore v.

Missouri. etc., R. Co. [Tam Civ. App.] 89

S. W. 997; Kingsbury v. Waco State Bank

iTex. Civ. App.] 70 8. W. 551: Crow v. Keil

man [Tex. Civ. App.] 70 S. W. 564; Cline v.

iiackbarth [Tex Civ. App.) 71. B. W. 48; Gulf.

etc., R. Co. v. Harris [Tex Civ. App.] 72

S. W. 71: W. F. Taylor Co. v. Baines Grocery

Co. [Tex. Civ. App.] 72 8. W. 260; Jordan

v. City of Seattle, 80 Wash. 116. 70 Fee. 743;

Koepcke v. Wisconsin B. & I. Co. [Wis.] 92

N. W. 558: Spoonick v. Backus-Brooks Co.

[Minn.] 94 N. W. 1079: Carmody v. Hanick

(Mo. App.] 73 B. W. 844; Foster v. Bowies,

1" (3.1. 446. 71 Pac. 495; Iroquois Furnace

Co. v. Elphicko. 5” 11'. 411: Edmonston v.

etc.. R. Co. v. Holyfleld [Tern Civ. App.) 70

S. W. 221; Edwards v. Anderson [Ten Civ.

App.] 71 S. W. 555; Vradenburg v. Johnson

[Neb.] 98 N. W. 54; Gray v. Washington. W.

P. 00., 80 Wash. 665, 71 Pac. 208; Hannum v.

Hill. 52 W. Va. 166; City of South Omaha

v. Myers [Neb.] 92 N. W. 743. Receiver

ship proceedings. McGarrah v. Bank of

Southwestern Georgia [Ga] 43 B. E. 987;

Bank 0! Southwestern Georgia v. McGar—

rah. Id. Dismissal as to one principal im

pleaded with surety but proved on trial to

be insolvent and nonresident. Geo. Scalfl &

Co. v. State [Ten Civ. App.] 73 S. W. 441.

But error going to merits not disregarded

in equitable appeals. Volikommer v. Cody,

82 N. Y. Supp. 969; Fleer v. Same. Id.; Baird

v. Same, Id.; Graham v. Heinrich [OkL] 74

Pac. 328; Rusk v. Hlil [Ga.] 45 S. E. 42.

This rule will not cure a total lack of a

material allegation. Stony Creek Lumber

Co. v. Fields & Co. [Va.] 45 S. E. 797.

So provided by statute. Hedrick v. Rob

bins [Ind. App.) 66 N. E. 704; McCardle v.

Aultman Co. [Ind. App.] 66 N. E. 507; Hall

v. Small [Mo] 77 S. W. 733. Immaterial

variance. Ellison v. Dunlap [Ky.] 78 S. W.

155. Joint judgment. Johnson v. Bott [0010.

App.] 72 Fee. 612.

Right decision on wrong ground. Porter

v. Plymouth Gold Min. Co. [Mont.] 74 P00.

988; Yoder v. Reynolds. 28 Mont. 183. 72

Pac. 417; Schnittger v. Rose. 139 Cal. 656,

73 Pac. 449; Pearson v. Great Northern R.

Co. [Minn.] 95 N. W. 1118: Johnson v. Frank

lin Bank. 173 M0. 171; Wolcott v. Tweddle

[Mich.] 95 N. W. 419; Von Platen v. Winter

botham, 203 Ill. 198; Denny v. Stokes [Tex.

Civ. App.] 72 S. W..209; Ben Lomond Wine

Co. v. Sladsky [Cai.] 71 Pac. 178; Shearer

v. Mitchell [Tenn] 71 S. W. 88.

Review being restricted to the "record"

and to properly saved objections therein,

the appellate court will not go into the rea

sons tor a decision unless considered by the

trial court and properly saved for review.
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he has properly saved his objection and excepted to the rulin'r,"
0 and has regularly

preserved it in the “record.”‘*8 The policy of courts is against so doing.”

The party must affirmatively show error apparent on the “record.”’° It must

harm him rather than a co-party," and must be one which he has not invited,“

and which he can assail without inconsistency to his contentions made on the trial."

Appeal and Review. vol. 1, pp. 127, 162. Sav

ing Questions for Review.

Result reached was the only one sustain

nble. An error is harmless if by reason of

an entire failure of proof or of the over

whelming character of the proof a result

was reached upon which the error can have

had no effect. People's Bank of Pratt v.

Erick Co. [0k].] 73 Fee. 949; Tootle. Hosea

& Co. v. Otis [Neb.] 95 N. W. 681; Sloane v.

Citizens' Nat. Bank [Neb.] 95 N. \V. 480;

Consumers‘ Paper Co. v. Eyer [Ind.] 66 N.

E. 994; Harmon v. Western Union Tel. Co.

[8. C.] 43 S. 959; Carlson v. Jordan [Neb.]

93 N. W. 1130; Cutshall v. McGowan [Mo.

App.] 73 S. W. 933; Vinson v. Scott. 198 Ill.

542; Inhabitants of Winslow v. Inhabitants

of Troy. 97 Me. 130; Houston Elect. St. R.

Co. v. Elvis [Tex. Civ. App.] 72 S. W. 216;

Farmers' Benev. Fire Ins. Ass‘n v. Kinsey

[Va] 43 S. E. 338. But see contra. McNicol

v. Collins, 30 Wash. 318. 70' Pan. 753.

Evidence leading up to fact not disputed.

Dallas Consol. Elect. St. R. Co. v. Illo [Tex.

Civ. App.] 73 B. W. 1076. Wrong instruc

lim. Swisher v. Deerlng [Ill.] 68 N. E.

517. Refusal to charge. U. P. Steam Baking

Co. v. Omaha St. R. Co. [Neb.] 94 N. \V.

533; City of South Omaha v. Fennell [Neb.]

94 N. W. 632. See. also. post. 5 2.

67. See Saving Questions for Review, as

to necessity and mode of so doing. Error

waived. Ewing v. Ewing [Ind.] 69 N. E.

156. See also Appeal and Review. 1 Curr.

Law. p. 140; Saving Questions for Review.

Consented to judgment. Corby v. Abbott

[Mont.] 73 Pac. 120. Failure to object to like

errors. City of Denver v. Teeter [Colo.] 74

Pac. 459. Introduction of evidence after the

court has refused to direct a verdict on mo

tion waives the right to complain of the

ruling on appeal. City of Greenfield v.

Johnson [Ind. App.] 65 N. E. 542.

68. See Appeal and Review. Q 9, 1 Curr.

Law. p. 127 (perpetuation of proceedings for

reviewing court).

69. 2 Enc. Pl. & Pr. 500. citing many

cases.

70. The "record" must show the error:

hence the party objecting must preserve

therein enough to show it. See Appeal and

Review. §§ 9. 13 E. 1 Curr. Law. pp. 127 et seq..

162 et seq. Cook v.Ga11atin R. Co. [Mont.] 72

Pac. 678. Record must afford basis for find

ing prejudice. Wilson v. Brinker [Tex. Civ.

App.] 76 S. W. 213; Berea. College v. Powell

[Ky.] 77 S. W. 882.

71. Benson v. Bunting [CaL] 75 Pac. 59-.

Cudahy Packing Co. v. Dorsey [Tex Civ.

App.] 78 S. W. 20; Gamewell Fire-Alarm

Tel. Co. v. Fire & Police Tel. C0. [Ky.] 76

S. W. 862; May v. Martin [Tex. Civ. App.]

73 S. W. 840; Cumberland Tel.. etc.. Co. v.

Ware‘s Adm'x. 24 Ky. L. R. 2519, 74 S. W.

289; Lingle v. Lingie [Iowa] 96 S. W. 708.

Rendering Judgment for plaintiff's attor

ney under a contingent fee does not harm

defendant. Gulf. etc.. R. Co. v. Cooper [Tex.

Civ. App.] 77 S. W. 263. That an instruc

tion is harmless as to a co-defendant who

is indisputably liable. but harmful to others

in that it permits the jury to find a. Joint

liability on proof against one only. see

Standard Light & P. Co. v. Munsey [Tex

Civ. App.] 76 S. W. 931. He only may assign

error who is injured by it. See Appeal and

Review. vol. 1. p. 140.

72. Stoner v. Mau [Wyo.] 73 Pac. 548;

Goldstein v. Morgan [Iowa] 96 N. W. 897;

Eilyson v. International 8: G. N. R. Co. [Ten

Civ. App.] 75 S. W. 868; Sexton v. Union

Stock Yard & Transfer Co.. 200 Ill. 244;

Rehm v. Halverson, 197 Ill. 378; Kaufman

v. Simon. 80 Miss. 189; Hayes v. Bunch. 91

Mo. App. 467; Chicago. etc.. R. Co. v. Schmel

ling, 197 Ill. 619; Summers v. Metropolitan

Life Ins. Co.. 90-Mo. App. 691; Pantall v.

Rochester & P. Coal & Iron Co. [Pa.] 53

Atl. 751; Hicks v. Galveston. etc.. R. Co.

[Tex. Civ. App.] 71 S. W. 322; Heisch v.

Bell [N. M.] 70 Fee. 572; Jaroszewski v. Al

len [Iowa] 91 N. W. 941: Harp v. Harp. 136

Cal. 421. 69 Pac. 29; Sachs v. American Sur

ety Co., 72 App. Div. [N. Y.] 60; McDonald

v. People. 29 C010. 503. 69 Fee. 703; MacDon

ald v. Littman (Mo. App.] 70 S. W. 502;

Gregg v. Roaring Springs Land & Min. Co.

[Mo. App.] 70 S. W. 920; Peacock v. Gleason

[Iowa] 90 N. W. 810; O'Banion v. Missouri

Pac. R. Co. [Ram] 69 Pac. 353; Young v.

Illinois Cent. R. Co.. 24 Ky. L. R. 789; Mur

phy v. St. Louis Transit Co. (Mo. App.] 70

S. W. 169; Continental Nat. Bank v. First

Nat. Bank [Tenn.] 68 S. W. 1902; Thompson

v. Rosenstein [Tex. Civ. App.] 67 S. W. 439;

Pope v. Anthony [Tex. Civ. App.] 68 S. W.

521; Houston & T. C. R. Co. v. Tramell [Tex.

Civ. App.] 68 S. W. 716; Hardin v. Jones

['l‘ex. Civ. App.] 68 S. W. 836; Allen v. Voje.

114 “'is. 1; Griffith v. Mosley. 70 Ark. 244;

Dixon v. McDonnell. 92 Mo. App. 479; Farm

ers' Mut. Ins. Co. v. Cole [Neb.] 93 N. W.

730. Evidence brought out by complaining

party on direct examination. Early's Adm‘r

v. Louisville. etc.. R. Co.. 24 Ky. L. R. 1807;

Kent v. Richardson [Idaho] 71 Pac. 117;

People v. Smith. 201 111. 454; Garretson v.

Kinkead [Iowa] 92 N. W. 55; Marsden Co. v.

Bullitt, 24 Ky. L. R. 1697; Tufts v. Morris,

92 Mo. App. 389; Shaefer v. Missouri Pac. R.

Co. [Mo. App.] 72 S. W. 164. The record

will not be reviewed to discover whether

there is evidence to support the verdict where

defendant failed to renew his motion to dis

miss at the close of the case. since the fail

ure amounted to an admission that there

was a question of fact for the jury. Green

span v. Newman, 37 Misc. [N. Y.] 784.

Instructions. Denver. etc.. R. Co. v. Peter

son [Colo.] 69 Pac. 578; Hunt v. Searcy. 167'

Mo. 158; Ryans v. Hospes. 167 M0. 342; Clnpp

v. Royer (Tex. Civ. App.] 87 S. W. 345:

Missouri. etc.. R. Co. v. Eyer [Tex.] 70 s_

W. 529; Murphy v. Century Bldg. Co.. 90 Mo

App. 621; Little Dorrit Gold Min. Co, v

Arapahoe Gold Min. 00. [0010.1 71 Pac. ass»l

Kansas City v. Madsen. 93 Mo. App. 143:

Dady v. Condit. 104 Ill. App. 507; Republjé
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The majority of courts presume prejudice from error once it is shown to exist

and require the party defending against errors to show that no harm resulted.“

iron A: Steel Works v. Gregg, 24 Ky. L. R.

1627; Farmers' Mut. Ins. Co. v. Cole [Neb.]

93 N. W. 730; Standard Starch Co. v. McMul

len. 100 Ill. App. 82; Stowers v. Singer. 24

Ky. L. R. 395; State v. Fidelity & Deposit

Co. [1910. App] 67 S. W. 958; Galveston, etc..

R. Co. v. Sherwood [Tex. Civ. App.] 67 S.

W. 776; Gulf. etc.. R. Co. v. Shelton [Tex.

Civ. App.) 69\S. W. 359; Frost Mfg. Co. v.

Smith. 98 Ill. App. 308; Rock Island Sash &

Door Works v. Pohlman, 99 Ill. App. 670:

Beaver v. City of Eagle Grove [Iowa] 89

N. W. 1100; Buck v. Hogeboom [Nod] 90

N. W. 635; Galveston, etc., R. Co. v. Jenkins

[TeiL Civ. App.) 69 S. W. 233; Sibley Ware

house & Storage Co. v. Durand & Kasper

00., 800 111. 854; Springfield Consol. R. Co.

v. Punionney. Id. 9; Slack v. Harris. Id. 96;

West Chicago St. R. Co. v. Buckley. Id. 260;

Missouri. etc.. R. Co. v. Eyer [Tex Civ. App]

69 S. 111'. 453; Gulf. etc.. R. Co. v. Sheldon

[Tex. Civ. App.] 69 S. W. 653; Bishop v.

People. 200 Ill. 33; Kregci v. Chicago & Nv

W R. Co. [Iowa] 90 N. W. 708; Galveston

etc.. R. Co. v. Sherwood ['i‘ex. Civ. App.] 67

S. W. 776: Konnard v. Grossman [Neb.] 89

N. W. 1025; Davidsnn v. Chicago & A. R.

Co. [110. App.] 71 S. W. 1069; Strother v

De “‘itt (Mo. App.] 71 S. W. 1129: Chicago

House Wrecking Co. v. Stewart Lumber Co.

[Neb.] 92 N. W. 1009; Miles v. Walker [Neb.l

92 N. W. 1014: Parkins v. Missouri Pac. R.

Co. [NHL] 93 N. W. 197. But see Maxey v.

Metropolitan St. R. Co. [140. App.] 68 S.

W. 1063.

Verdict of s jury on questions submitted

st request. St. Louis. etc.. R. Co. v. Jacobs

70 Ark. 401; James Clark Distilling Co. v.

City of Cumberland [Md] 52 At]. 661; Ben~

ton County Sav. Bank v. Boddicker [Iowa]

90 N. W. 822; Stephens v. Quigley [Ind. 'I‘.]

69 S. W. 820: Ward v. Bass. 69 S. W. [Ind

Ter.] 179; “'eigley v. Kneeland [N. Y.] 65

N. E. 1123; Hopkins v. Modern Woodmen of

America. 94 Mo. App. 402; Padelford v. City

of Eagle Grove [Iowa] 91 N. W. 899; Spicer

v. City of Webster City [Iowa] 93 N. W

334; Icherly v. Chicago. etc., R. Co. [Mo

App.] 70 S. W. 381; Roe v. Bank of Ver

sailles. 167 M0. 406. Special findings which

he requested. Steele v. Johnson [Mo. App.]

69 S. W. 1065. No estoppel from trying

wrong theory to say that proof was suffi

cient in law under the real issues made by

pleadings. Marvin v. Hartz [Mich.] 89 N.

“f. 557. Evidence brought out by complain

ing party ('i‘arrell v. Crow ['I‘ex. Civ. App.]

71 S. \‘V. 897); or similar evidence (City of

San Antonio v. Potter ['I‘ex. Civ. App.] 71

S. W. 764; Galveston. H. & S. A. R. Co. v.

Baumgarten ['l‘ex. Civ. App.] 72 S. W. 78:

Davis v. Streeter [Vt.] 54 Atl. 185). See

also Appeal and Review. ante. p. —--.

73. Harden v. Hodges [Tex. Civ. App.] 76

S. W. 217; Brown v. Carolina Midland R. Co.

(B. (2.] 46 S. E. 283; National Broadway Bank

v. Sampson. 83 N. Y. Supp. 426; Union Pac.

R. (‘0. v. lntwny [Nsb.] 96 N. W. 527.

He cannot present a different theory from

the one he urged below. Galligan v. Old

Colony St. R. Co. [Mass.] 65 N. E. 48:

Helena Creamery Co. V. Atkinson. 90 Mo.

Curr. st. Vol. 2—11.

App. 399; Lyon v. Reichard, 19 Pa. Super.

Ct. 635; Edmonston v. Jones [310. App.] 69

S. W. 741; “'illiam E. Peck Co. v. Kansas

City Metal Roof & Corrugating Co. [Mo.

App.] 70 S. W. 169; O’Neill v. Blase, 94 Mo.

App. 648: Sappington v. Chicago 6': A. R. 00..

95 Ill. App. 387; Trustees of Christian Uni

versity v. Holman, Id. 488; Krup v. Corley.

Id. 640: Hugey v. Schroeder [Ind. App.] 65

N. E. 598; Pittsburg. etc.. R. Co. v. Town of

Crothersville [Ind.] 64 N. E. 914; United

States v. St. Louis. etc., Transp. Co.. 184 U.

S. 247; McHale v. Maloney [Neb.] 93 N. W.

677. Objector opened question. Ennis v. R.

B. Little & Co. IR. 1.] 55 Atl. 884. Incon

sistent objections. Rogers v. United States

Fidelity & Guarantee Co., 84 N. Y. Supp.

203. Giving of charge inconsistent with

charge too favorable to objector. Denver

Consol. Elect. Co. v. Lawrence [0010.] 73

Pac. 39. Plaintiff cannot complain on ap

peal of the theory on which the case was

tried below where such theory was the only

one consistent with the introduction of cer

tain evidence by him. iiollister v. Donahoe

[8. D.] 92 N. W. 12. Where a petitioner in

condemnation introduced evidence as to the

value of certain classes of property damaged,

he cannot complain that defendant was al

lowed‘to produce evidence as to the value

of such property as a whole. Seattle & M.

R. Co. v. Roeder [Wash] 70 Pac. 498.

74. Trent v. Hughes [Neb.] 95 N. W. 351;

Bank of Wrightsville v. Merchants' & Farm

ers' Bank [6a.] 46 S. E. 94; Reed v. Reed

lMo. App.] 70 S. W. 505. i-Ianlon v. Ehrlch.

*0 App. Div. [N. Y.] 359; United States v.

’1entry [C. C. A.] 119 Fed. 70: Gendron v.

s‘t. Pierre [N. H.] 56 Atl. 915; Baldinger v.

Levine. 83 App. Div. [N. Y.) 130; Fireman's

Fund ins. Co. v. McGreevy [C. C. A.] 118

Fed. 415; McVey v. Barker. 92 Mo. App. 498;

Holmes v. Farris. 97 Mo. App. 305: Royal

Neighbors of America. v. Wallace lNeb.] 98

N. \V. 897; Rulofson v. Billings [CaL] 74

Pac. 35; Rio Grande Western R. Co. v. Utah

Nursery Co. [Utah] 70 Pac. 859; Johnson v.

Cate. 75 Vt. 100; Richmond Passenger &

Power Co. v. Allen [V3.1 43 S. E. 356; Cham

berlln v. Loewenthal, 138 Cal. 47. 70 Pac.

932'. Ward v. Brown WV. Va.] 44 S. E. 488;

O'Fallon Coal Co. v. Laquet. 198 Ill. 125'

Harrington v. Los Angeles R. Co. [CnL]

74 Pac. 15; F'lanigan v. Skelly. 85 N. Y.

Supp. 4; Lawrence v. Westlake [Mont._l 73

Pac. 119. Irrelevant remarks as to party’s

v\ther breaches of duty. Perry. Mathews

Buskirit Stone Co. v. Wilson [Ind.] 67 N.

E. 183.

Unless court can clearly say verdict right.

Rorkenstein v. Schrack [Ind. App.] 67 N.

E. 547; Citizens' St. R. Co. v. Jolly [Ind.]

67 N. I". 935. It suffices that the court can

see this from the whole case. Bennett v.

Donovan. 88 App. Div. [N. Y.] 95. Not

presumed that evidence out of the record

made error harmless. Iathrop v. Humble

[Vi/is.) 97 N. W. 905. Especially where the

trial court treated it as harmful. Hamilton

v. City of Davenport [Iowa] 98 N. W. 135.

Prejudice not presumed from facts shown.

-—Mode of testifying to plaintiit's injuries
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Errors which favor the party objecting are of course not ground for reversal,"

nor are such as may be corrected without resort to a new trial."

§2.
, in its nature or consequences to have substantially influenced the result."

Trivfality constituting harmlessness.—An error is harmless if too trivial

The

weakness of the evidence may augment," or its strength diminish, the importance

of error."

Cases applying these principles to errors or irregularities in process or appear

ance,80 parties,"1 pleadings and formation of issues," provisional and interlocutory

not presumed prejudicial. Rice v. Wabash

R. Co. [Mo. App.) 74 S. W. 428. Proof that

majority of losing party's stock was owned

by one individual not presumed in law to

have affected jury's award. Peterson v.

Wadley, etc., R. Co. [Ga] 43 S. E. 713. Evi

dence that witness had previously been im

peached. Hall v. United States Radiator Co..

76 App. Div. [N. Y.) 504, 12 N. Y. Ann. Gas.

109. Where award of damages indicates

consideration of erroneous evidence. Ellis

v. Thomas. 82 N. Y. Supp. 1064. Taking jury

in eminent domain case from box to em

panel them in another cause held censur

able but not of itself reversible. Loloff v.

Sterling [Colo.] 71 Pac. 1118. Postponement.

Smith v. Bunch [Tex Civ. App.) 73 S. W.

559. Improper cross-examination on trial

to court. Colusa. Parrot Mining & Smelting

Co. v. Barnard [Mona] 72 Pac. 45. Number

of instructions. Omaha St. R. Co. v. Boeson

[Neb.] 94 N. W. 619. Taking articles to

jury room. Cudahy Packing Co. v. Skoumai

[C. C. A.) 125 Fed. 470.

75. Galveston, etc., R. Co. v. Keen [Tex. Civ.

App.) 73 S. W. 1074; Board of Councilmen of

City of Frankfort v. Howard. 25 Ky. L. R.

111, 74 S. W. 703; Friedrich v. City of Mil

waukee [Wis.] 95 N. W. 126; Brown v.

Schintz, 98 Ill. App. 452; Garretson v. Kin

kead [Iowa] 92 N. W. 55: Cook v. Gallatin

R. Co. [Mont.) 72 Pac. 678; City of Colorado

Springs v. Floyd [Colo. App.) 73 Pac. 1092;

Southern R. Co. v. Morris [Ga.] 46 S. E. 85;

Seattle Brewing & Malting Co. v. Donofrio

[Wash.] 74 Pac. 823; Atlanta R. 6': Power

Co. v. Monk [6a.] 45 S. E. 494; Hoar v.

Hennessy [Mont.] 74 Fee. 452; Trumbull v.

Donahue [Colo. App.) 72 Pac. 684; Becklen

berg v. Becklenberg. 102 Ill. App. 504; Hersh

berger v. Kerr, 159 Ind. 967; Chicago. etc..

R. Co. v. Wysor Land Co. [Ind.] 69 N. E.

548; Sachra v. Town of Manilla [Iowa] 95

N. W. 198; Rice's Ex'rs v. Wyatt [Ky.) 76

S. W. 1087; Thruston's Adm'r v. Prather

[Ky] 77 S. W. 354; Bennett's Estate v. Tay

lor [Neb.] 96 N. W. 669; Lee v. Huron In

demnity Union [Mich.) 97 N. W. 709; St.

Louis, S. W. R. Co. v. Brown [Tex. Civ. App.)

69 S. W. 1010; Tinsley v. Mcllhenny [Tex.

Civ. App.) 70 S. W. 793: San Antonio. etc..

R. Co. v. Gonzales [Tex Civ. App.) 72 S.

W. 213; Meyer v. Milwaukee Elect. Ry. &

Light Co. [Wis.) 93 N. W. 6; Masterson v.

Bockel [Tex. Civ. App.) 75 S. W. 42; Clark

v. Shannon & Mott Co.. 117 Iowa, 645; Sum

mers v. Metropolitan Life Ins. Co.. 90 Mo.

App. 691; Edmonston v. Jones [Mo. App.)

69 S. W. 741; Gibson v. Jenkins. 97 Mo. App.

27; Friedly v. Giddings, 119 Fed. 438: South

ern R. Co. v. Crowder [Ala.] 83 So. 835;

McClung v. Moore. 138 Cal. 181, 71 Pac. 98;

Wall v. Brewer [0a.] 4! S. E. 394; Same v.

Mattox. id. 403; West Chicago St. R. Co.

v. Lieserowitz. 197 Ill. 607; Fehlhauer v.

City of St. Louis [Mo.) 77 S. W. 843; Boetler

v. Tomlinson [Tex. Clv. App.) 77 S. W. 824;

Levett v. Polhemus, 84 N. Y. Supp. 1049; Sib

ley Warehouse & Storage Co. v. Durand &

Kasper Co.. 200 Ill. 354; Stein v. Hill [Mo.

App.) 71 S. W. 1107; Jones v. Wattles [Neb.]

92 N. W. 765; Baty v. Elrod [Neb.] 92 N. W.

1032; May v. Ennis, 78 App. Div. [N. Y.)

552; Gordon v. Seaboard Air Line R. Co.

[N. C.) 44 S. E. 25.

Giving fellow servant charge as against

defendant employer. Northern Pac. R. Co.

v. Mix [C. C. A.) 121 Fed. 476. Issue on

damages not found as against defendant.

Davis v. Shepherd [Colo.] 72 Pac. 57. Ir

relevant but favorable charge on contribu

tory negligence. Savannah. etc., R. Co. v. Gro

gan [6a.] 43 S. E. 701. Erroneous adoption

of party's construction of sprinkler policy.

Wertheimer-Swarts Shoe Co. v. United States

Casualty Co. [Ma] 72 S. W. 535. Failure

to rule on right to open in action on note

favors defendant who pleaded away his

right. First Nat. Bank v. Wells [Mo. App.)

73 S. W. 298. Granting new trial when par

ty could not succeed. Hodges v. Metcalf

County Court [Ky.] 78 S. W. 177. Refusal

to admit adversary's evidence that objector

had performed duty in other instances.

Crawford v. City of New York [N. Y.) 66

N. E. 1105. Costs on other party. Second

Nat. Bank v. Smith [Wis.] 94 N. W. 664.

Exclusion of evidence. Grijalva v. South

ern Pac. Co.. 137 Cal. 589, 70 Pac. 622.

May complain of unsupported verdict in

the face of evidence of larger damages.

Myers v. Myers. 83 N. Y. Supp. 236. But see

Galef v. Finkelsteln. 84 N. Y. Supp. 850.

An error favoring a defendant primarily

liable may. as between co-defendams, he

raised by one secondarily liable. but not

as against plaintiff. George V. St. Joseph

[Mo. App.) 71 S. W. 110.

78. See Appeal and Review, I 15, 1 Curr.

Law. p. 191.

77. Adams v. Elwood [N. Y.) 68 N. E.

126. Difference of one-third of a cent. Kit

tredge v. Chlllicothe L. 8: B. Ass'n [140. App.)

77 S. W. 147. Error may be material though

not misleading. Kipp v. N. Y. Cent.. etc.,

R. Co.. 85 N. Y. Supp. 855.

78. Remark of counsel. Harper v. West

ern Union Tel. Co.. 92 Mo. App. 304. Fall

ure to specially charge. Lancaster Cotton

Oil Co. v. White [Tex. Civ. App.) 75 S. W.

339; Thompson v. Thompson [Ga] 45 S. E.

439.

79. Thus the wrongful admission or ex

clusion of evidence relating to facts other

wise abundantly proven or the giving of

charges on issues whereon the evidence was

overwhelming. See post. this section.

See also post, I 3, as to cure of errors by

findings. etc.

80. Linam v. Jones. 134 Ala 570 Failure
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proceedings," continuances, adjournments, dismissals before trial, and the like,‘H

the trial and course and conduct of same,“ formation and selection of jury,“ are

cited below.

to state nature of action in process with

complaint attached. Geo. Scaifl & Co. v.

State [Tex. Civ. App.] 73 S. W. 441. Too

long time for return offset by unduly long

time to answer. Lawton v. Nicholas [0kl.]

73 Pac. 262.

81. Hamilton v. McKinney, 62 W. Va. 817.

Nonjoinder. Wood v. Wood. 134 Ala. 557;

Glos v. Patterson [Ill.] 68 N. E. 443: George

v. City of St. Joseph, 97 Mo. App. 56. Mis

joinder. Daly v. Ruddell. 137 Cal. 671, 70

Pac. 784: Gulf. etc.. R. Co. v. Weddington

(Tex. Civ. App.] 71 S. W. 780; Galveston,

etc., R. Co. v. Baumgarten [Tex. Civ. App.]

72 S. W. 78. Admitting intervener who

made no new issue. H. Stern. Jr., & Bros.

Co. v. Wing [Mlch.] 91 N. W. 791.

82. Pecos & N. T. R. Co. v. Williams [Ten

Civ. App.] 78 S. W. 6; York v. Nash [Or.]

71 Pac. 59; Leonard v. Donoghue, 79 App.

Div. [N. Y.] 632; White v. Whitney [Neb.]

94 N. W. 1012; Mallory v. Gallagher [Conn.]

55 Atl. 209. Ruling on unproved pleading.

Harmon v. Western Union Tel. Co. [8. C.]

43 S. E. 959.

Uncertainty and insufficiency. Kerr 7.

O'Keefe. 138 Cal. 415, 71 Pac. 447; Jarvis

v. Hitch [lnd. App.] 65 N. E. 608; Combs

v. Thompson [Ken] 74 Pac. 1127; Peterson

Bros. v. Mineral King Fruit Co. [Cal.] 74

Pac. 16:; Childs v. Ferguson [Neb.] 93 N.

W. 409.

Splitting. Nowlin v. State [Ind. App.] 66

N. E. 64.

Variance. Ittner

[Neb.] 93 N. W. 951.

Oven-ruling demurrers or sustaining plead

ings. State v. Hindman. 159 Ind. 586. Over

ruling demurrer to plea not supported by

evidence. Bullock-McCali-McDonneii Elect.

Co. v. Coleman [Ala.] 89 So. 884. Refusal

to strike disclaiming answer by successful

defendant. McCardle v. Aultman Co. [Ind.

App.] 67 N. E. 236. Overruling demurrer

to count not proved. Southern Bell Tele

phone & Telegraph Co. v. McTyer [Aia.] 34

So. 1020. Bad pleas not proved. Tower v.

Whip [W. Va.] 44 S. E. 179. Sustaining one

bad count. Rawlinson v. Christian Press

Ass'n Pub. Co. [Cal.] 78 Pac. 468. Overrul

ing demurrer to pleading which raises no

new issues. Pope v. Glens Falls Ins. Co.

[Ala] 34 So. 29; Chicago City R. Co. v. Mc

Meen [111.] 08 N. E. 1093. Sustaining com

plaint which embraced items properly tax

able as costs (poundage expenses of an at

tachment). Seaboard Air Line R. Co. 17.

Main [N. C.] 43 S. E. 930. Overruiing de

murrer for misjolnder [so by statute]. Board

of Com’rs of Clay County v. Redifer [Ind.

App.] 69 N. E. 305. Facts provable under

other pleas. United States Fidelity & Guar

anty Co. v. Dampsklbsnktieselskabet Habil

[Ales] 85 So. 844; Southern R. Co. v. Wilson

[Ala] 85 So. 561. Sustaining insufficient

answer which pleads only facts provable un

der the general denial. Goode v. Elwood

Lodge No. 166, K. P. [ind] 66 N. E. 742.

Sustaining answer argumentatively plead

ing facts but reducible to general denial.

id.

sustaining demurrer-s or overruling plead

Brick Co. v. Killian

ings. Harness v. Steele. 159 Ind. 286; Met

ropolitan Life Ins. Co. v. Brown [Ind.] 65

N. E. 908; Muncie Natural Gas Co. v. City

of Muncie [Ind.] 66 N. E. 436: Payne v.

Moore [Ind. App.] 66 N. E. 483. Provabie

under other counts or paragraphs. Field

v. Campbell [Ind. App.] 67 N. E. 1040; Noah

v. German American Bldg. Ass'n. [Ind. App.]

68 N. E. 615. Overruling original petition

not error when trial was an amended one.

San Antonio, etc., R. Co. v. San Antonio.

etc., R. Co. [Tex. Civ. App.] 76 S. W. 792.

Answers of facts provable under general

denial. Hedrlck v. Robbins [Ind. App.] 66

N. E. 704; Cltizens' Gas & Oil Min. Co. v.

Whipple [Ind. App.] 69 N. E. 557: Nowlin v.

Hail [Tex. Civ. App.] 77 S. W. 419.

Leave to plead, striking and railing-—

Allowing unnecessary answer to petition to

vacate judgment. Swanson v. Hoyle [Wash.]

72 Pac. 1011. Striking out. Chicago. etc..

R. Co. v. Woodard. 159 Ind. 641. Leave to re

flie pleading stricken for want of leave.

Diedrich v. Diedrich [Neb.] 94 N. W. 536.

Amendments. Colell v. Delaware. etc.. R.

Co.. 80 App. Div. [N. Y.] 942; Southern Pine

Lumber Co. v. Fries [Neb.] 96 N. W. 71. Al

lowing amendment after findings which set

up no new issue. Ramlose v. Doilman [Mo.

App.] 73 S. W. 917. Denial of amendments

as to matters concluded in other proceed

ings. Curtis v. Parker 8: Co. [Ala.] 33 So.

935. Allowing immaterial amendments.

Huse & Loomls Ice & Transp. Co. v. Wielar.

86 N. Y. Supp. 24.

Settling issues. Chappeii v. Jasper Coun

ty Oil 8: Gas Co. [Ind. App.] 66 N. E. 515.

Election. Zellars v. Missouri Water &

Light Co.. 92 Mo. App. 107.

Held prejudicial. Demurrer. Ohio Farm

ers' Ind. Co. v. Vogel [Ind. App.] 65 N. E.

1056. Sustaining special exception for mis

jolnder. Brooks v. Galveston City R. Co.

[Tex. Civ. App.] 74 S. W. 390. Striking from

files. Genau v. Abbott [Neb.] 93 N. W. 942.

Overruiing special plea of contract in bar

of trespass. Montgomery Water Power Co.

v. William A. Chapman & Co. [C. C. A.] 126

Fed. 68. Declaring in tort on cause of ac

tion ex contractu. Galveston. etc.. R. Co.

v. Hennigan [Tex. Civ. App.] 78 S. W. 462.

88. Failure to dissolve restraining order

upon extending time to redeem from the en

joined sale. Bitzer v. Becks [Iowa] 94 N. W.

287. Failure to exact cost bond from suc

cessful plaintiil'. Southern R. Co. v. Thomp

son [Tenn.] 71 S. W. 820. Refusal to re

quire second examination of person. Sam

buck v. Southern Pao. Co. [Cal.] 71 Pac. 174.

Temporary injunction. Corscadden v. Has

well, 84 N. Y. Supp. 003. Temporary re

ceivership for national bank. Cogsweli v.

Second Nat. Bank [Conn.] 58 Ati. 674. Re

voking appointment of receiver unnecessary

to protect property. Popp v. Daisy Gold

Min. Co. [Utah] 74 Fee. 426.

84. Crabtree Coal Min. Co. v. Sampie's

Adm'r. 24 Ky. L. R. 1703, 72 S. W. 24;

Woolley v. City of Louisville, 24 Ky. L. R.

1357. 71 S. W. 89!. Going to trial in ab

sence of witness to cumulate evidence. Abby

v. Dexter [Coio. App.] 72 Pac. 992. Dis
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The admission," or exclusion," of evidence which cannot have been efficient

to the result, is harmless; for example,

missing counterclaim susceptible of proof

in defense. Schwarz v. Hirshfield. 84 N. Y.

Supp. 860.

85. Trial at law side (trial term) instead

of equity side (special term) but in same

mode. German-American Ins. Co. v. Stand

ard Gaslight Co. [N. Y.] 66 N. E. 1109;

Bohannon v. Tabbin [Ky.] 76 S. W. 46. Re—

fusal to charge before argument. Travel

ers' Ins. Co. v. Rosch. 23 Ohio Circ. R. 491.

Passing on untenable demurrer in wrong

order. Dcckert v. Chesapeake Western Co.

[Va.] 45 S. E. 799. Discharging jury on

wrong assumption that case was equitable.

Hall v. Small [Mo.] 77 S. W. 733.

80. Remote relationship of juror.

Ex'rs v. Wyatt [Ky.] 76 S. W. 1087.

Denial of challenges, peremptories not ex

hausted. St. Louis S. W. R. Co. v. Barnes

[Tex Civ. App.] 73 S. \V. 1041; Yecker v.

San Antonio Traction Co. [Tex. Civ. App.]

76 S. W. 780; Chicago. etc., R. Co. v. Kray

enbuhl [Neb.] 98 N. W. 44; Connecticut Mut.

Life Ins. Co. v. Hillmon, 188 U. S. 208. See,

also. Jury. Excusing Juror. Marande v.

Texas & P. R. Co. [C. C. A.] 124 Fed. 42.

8‘7. Irrelevant or incompetent evidence

McDowell v. McDowell's Estate [Vt.] 56 At].

98; Garr v. Cranney [Utah] 70 Pac. 853;

Louisville 8: N. R. Co. v. Summers [C. C. A.)

135 Fed. 719; Baker v. Baker, 202 111. 595;

Baltes Land, Stone & Oil Co. v. Sutton [Ind.

App.] 69 N. E. 179; MacDonald v. New York.

etc.. R. Co.. 25 R. I. 40; Ramlose v. Dollman

[Mo. App.] 73 S. W. 917; Taylor v. Inger

soll [Colo. App] 71 Pac. 398; Rice v. Wil

liams [Colo. App.) 71 Pac. 433; American

Nat. Bank v. Watkins [C. C. A.] 119 Fed.

545; McCormick Harvesting Mach. Co. v.

Johnson [Neb.] 95 N. W. 612; National Bank

of Rondout v. Byrnes. 82 N. Y. Supp. 497;

Fletcher v. Wakefield [Vt.] 54 At]. 1012; E.

R. D. Dove & Co. v. J. T. Stewart & Son

[Ga.] 45 S. E. 688; Morrison v. Northern Pac.

R. Co. [Wash] 74 Pac. 1064; Citizens' Gas

“0.. Co. v. Whipple [Ind. App.] 69 N. E. 557;

Bryant v. Southern R. Co. [Ala] 34 So. 562;

Aikin v. Perry [6a.] 46 S. E. 93; Interna

tional & G. N. R. Co. v. Collins [Tex. Civ.

App.) 75 S. W. 814; Western Union Tel. Co.

v. Barefoot [Tex. Civ. App.] 74 B. W. 560;

Montgomery v. Hanson [Iowa] 97 N. W.

1081; Union Cent. Life Ins. Co. v. Prlgge

[Minn.] 96 N. W. 917; Rogers v. Interurban

St. R. Co.. 84 N. Y. Supp. 974; Finnell v.

Million [Mo. App.] 74 S. W. 419; Gull. etc..

R. Co. v. Mathews [Tex. Civ. App.] 76 S. W.

607; International. etc.. R. Co. v. Thompson

[Tex. Civ. App.] 77 S. W. 439; Marchman v.

City Elect. R. Co. [Ga.] 44 S. E. 992; Lamb

v. Littman [N. C.] 44 S. E. 646; Baker v.

Pulitzer Pub. Co. [Mo. App.] 77 S. ‘W. 585;

Martin v. Johnson [Ga.] 45 S. E. 446; Stan

ley v. Evans [Tex. Civ. App.] 77 S. W. 17;

Steele v. May [Ala.] 33 So. 30; Swift v. Oc

cidental Mining & Petroleum Co. [Ca].] 70

Pac. 470; Rochat v. Gee. 137 Cal. 497. 70 Pac.

478; Tourtellotte v. Brown [Colo. App.] 71

Pac. 638; Younglove v. Knox [Fia.] 33 So.

427; Little Dorrit Gold Min. Co. v. Arapahoe

Gold Min. Co. [Colo.] 71 Pac. 389; Haller v.

Gibson. 30 Ind. App. 10; Garretson v. Kin—

kead [Iowa] 92 N. W. 55; Sweet v. Henry.

175 N. Y. 268; Dyer v. Union R. Co. [R. 1.]

Rice's

evidence which, though erroneously, ad

55 Atl. 688; South Chicago City R. Co. v.

Dufresne. 200 111. 456; Bradley v. Lightcap,

201 Ill. 511; \Vright v. Patterson. 116 Ga. 784;

Reed v. Travelers' Ins. Co.. 117 Ga_ 116; Ben

nett v. City 0! Marion [Iowa] 93 N. W. 558;

Connell v. Connell [Iowa] 93 N. W. 582;

Adam v. Sanger [Tex. Civ. App.] 77 S. 1V.

954; United on Co. v. Miller [Colo. App.]

73 Pac. 627; Stevens v. Nebraska Loan &

Trust Co.. 65 Kan. 859. 70 Pac. 368: Chandler

v. Parker. 65 Kan. 860. 70 Pac. 368; Lindell

v. Deere-Wells Co. [Neb.] 92 N. \‘V. 164; City

of South Omaha v. Meyers [Neb.] 92 N. W.

743; Phillips v. Postal Tel. Cable Co.. 131 N.

C. 225; Green v. Miller [Ariz.] 73 Pac. 399;

Buedingen Mfg. Co. v. Royal Trust Co.. 85

N. Y. Supp. 621; Mclntire v. Schit‘i'cr [Colo.]

72 Pac. 1056; Rhodes v. Halverson [Wis.] 97

N. W. 514; Draper v. Tucker [Neb.] 95 N. W.

1026; Fallon v. Rapid City [S. D.] 97 N. W.

1009; Stiasny v. Metropolitan St. R. Co.. 172

N. Y. 656; Markham v. Cover [l\io. App.) 72

S. W. 474; Triska v. Miller [Neb.] 91 N. W.

870; Torrance v. “'infield Nat. Bank [Kan.]

71 Pac. 235; Schroeder v. Wisconsin Cent. R.

Co. [Wis.] 93 N. W. 837; Cline v. Hackbarth

[Tex. Civ. App.] 71 S. W. 48; Houston. etc..

R. Co. v. Charwaine [Tex Civ. App.] 71 S.

W. 401; City of San Antonio v. Potter [Tera

Civ. App.] 71 S. \V. 764; Randall v. City of

Hoquiam. 30 Wash. 435, 70 P110. 1111; Hey

v. Collman, 78 App. Div. [N. Y.] 584; Milwau

kee Rice Mach. Co. v. Hamacek. 115 Wis.

422; Hopper v. Empire City Subway Co.. 78

App. Div. [N. Y.] 637; Wolf v. Thereer Vil

lage Mut. Fire Ins. Co.. 115 Wis. 402; Phoebus

v. Webster. 80 App. Div. [N. Y.] 627; Beld

in; v. Archer. 131 N. C. 287; Piche v. Rob

bins. 24 R. I. 325; Schnable v. Providence

Public Market. 24 R. I. 477; Thompson v.

Roberts [8. D.] 92 N. W. 1079; Boaz v. Pow

ell [Tex.] 69 S. W. 976; Clarkson v. Rein

hartz [Tex. Civ. App.] 70 S. W. 111: Union

Traction Co. v. Barnett [Ind. App] 67 N. E.

205; Consumers’ Paper Co. v. Eyer [Ind.] 66

N. E. 994; Buckers Irr.. Mill & Imp. Co. v.

Farmers' Independent Ditch Co. [Colo.] 72

Pac. 49. Evidence which may be rejected

on appeal and leave competent evidence to

make a case. Funk v. Hensler [Wash] 72

Pac. 102. Excluded evidence not connected

with issues. McAyeal v. Gullett. 202 Ill.

214; William E. Peck & Co. v. Kansas City

Metal Roofing & Corrugating Co.. 96 Mo.

App. 212; George v. City of St. Joseph, 97

Mo. App. 56; Walker v. Cooper. 97 Mo. App.

441; Williams v. Williams. 24 Ky. L. R. 1326,

71 S. W. 505; Columbia Finance & Trust Co.

v. Mitchell's Adm'r. 24 Ky. L R. 1844. 72 S.

W. 350; Downs v. M'iller, 95 Md. 602; Rettner

v. Minnesota Cold-Storage Co. [Minn.] 93 N.

W. 120; Alabama 8: V. R. Co. v. Sol Fried

Co. [Miss] 33 So. 74; Black v. Missouri Pac.

R. Co.. 172 M0. 177.

Illustrations—Secondary evidence of note

not disputed. Galloway v. Bartholomew

[Or.] 74 Fee. 467. Parol testimony cor

rectly explaining written contracts. Chas.

F. Orthwein‘s Sons v. VVichite. Mill & El

evator Co. [Teia Civ. App.] 75 S. W. 364.

That expert was paid by surety company.

Allen B. Wrisley Co. v. Burke, 203 111.

250. Secondary evidence of admitted let

iers. Border v. Isherwood [Iowa] 94 N
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mitted merely added cumulative force to that which was otherwise well proved

or admitted,“ or the rejection of evidence of facts otherwise established.”

W. 1128. Admission against plaintiff's ob

jection of petition as originally drawn.

School Dist. of Omaha. v. McDonald [Neb.]

94 N. W. 829. Admission of underlined tran

script of evidence taken at a former pro

ceeding. Voigt v. Anglo-American Provi

sion Co.. 202 Ill. 462. Admission of nego

tiations leading to undisputed contract.

Rainey v. Potter [0. C. A.] 120 Fed. 651.

Opinion as to time necessary to do work

under forfeited contract. O‘Connor v. City

of New York [N. Y.] 66 N. E. 1113. Admis

sion of opinion founded on a fact not proved.

Hamilton v. Mcndota Coal & Mining Co.

[Iowa] 94 N. W. 282. On issue made by

cross-examination by adversary. Brazil

Block Coal Co. v. Gibson [Ind.] 66 N. E. 882.

Impeaching evidence without proper founda

tion but specifically covered by the Witness.

Norton v. “'ebber [N. Y.] 66 N. E. 1112.

Failure to limit application of evidence.

Ruble v. Bunting [Ind. App.] 68 N. E. 1041.

88. In re Rice's Vl'ili, 81 App. Div. [N. Y.]

223; “'0rd v. Kennon [’I‘ex. Civ. App.] 75

S. W. 334; Fidelity Mut. Fire Ins. Co. v. Lowe

[Neb.] 93 N. W. 749; Harmon v. Vi'estern

Union Tel. Co. [5. (3.] 43 S. E. 959; McMillen

v. Ferrum Min. Co. [0010.] 74 Pac. 461; Fisch

er 1. Giddings [Tex. Civ. App.] 74 S. IV. 85.

Exclusion of rebuttal to facts not material.

Fisk v. Ley [Conn.] 56 Atl. 559. Rejection

of contradiction on immaterial tact. Cam

plon v. Lattimer [Neb.] 97 N. W. 290. Ex

cluding evidence under irrelevant issues

Joined. Brown v. Schintz. 203 Ill. 136.

80. Union Life Ins. Co. v. Jameson [Ind.

App.] 67 N. E. 199; Conner v. Standard Pub.

Co. [Mass] 67 N. E. 596; Allen B. ‘Vrisiey

Co. v. Burke, 203 Ill. 250; Armstrong v.

Mayer [Neb.] 95 N. W. 483; Lake Erie & IV.

R Co. v. Charman [Ind.] 67 N. E. 923; James

White Memorial Homo v. Haeg [Ill.] 68 N.

E. 568; Pickles v. City of Ansonia [Conn.]

56 At]. 552; Standard Oil Co. v. Goodman

Drug Co. [Neb.] 95 N. W. 667; Boston & A.

Smelting & Reduction Co. v. Lewis [Ariz.]

13 Pac. 448; Eggett v. Allen [Wis] 96 N. W.

803; Schmitz v. Kirchan [Wash] 73 Pac.

67!; Nicholson-“’atson Shoe & Clothing Co.

v. Urquhart [Tex. Civ. App.] 75 S. W. 45:

Button v. Smith. 175 N. Y. 875; Matthews v.

Wallace [Mo. App.] 78 S. W. 296; Chicago,

etc., R. Co. v. Krayenbuhl [Neb.] 98 N. W.

44: Cahill v. Applegarth [Md.] 56 Atl. 794;

Kliham v. “'ostern Bank & Safe Deposit Co.

[Cold] 70 Pac. 409; Powell v. Hudson Val. R.

Co.. 84 N. Y. Supp. 337; Riker v. Clapton. 8!!

App. Div. [N. Y.] 310; Central 0! Georgia R.

Co. v. Lancaster, 116 Ga. 747; Iroquois Fur

nace Co. v. Eiphicke, 200 Ill. 411; Place v.

Baugher, 159 Ind. 232: State v. Glucose Sugar

Refining Co., 117 Iowa. 524; Ashley v. Sioux

City [Iowa] 93 N. W. 303: Louisville Pub.

Warehouse C0, V. James, 70 S. W. 1046. 24

Ky, I- R, 1266; Black v. First Not. D'll'lk, 96

Bid. :99: Galveston. etc.. R. Co. v. Walker

[Ten Civ. App-1 75 3- W~ 228: Johnson v.

Johnson [Coio. App.] 72 Fee. 604; Hesser v.

Rowiey [CaL] 73 Pac. 156; Bahcock v. Max

well [Moran] 74 Pac. 64; Peterson Bros. v.

Mineral King Fruit C0. [CaL] 74 Pac. 162;

O'Neill v. City of Kansas City [Mo. Sup.) 77

8, w. 64; Hamilton v. Crowo [Mo.] 75 S. 1V.

3'9; La Rue v. St. Anthony & D. Elevator Co.

Error

[8. D.] 95 N. W. 292; Bell v. City of Spokane,

30 Wash. 508, 71 Pac. 31; Citizens' Lfifli‘l &

Trust Co. v. Holmes [Wis] 93 N. 1V. 39;

Michigan Mut. Life Ins. Co. v. Lester's Ex'r.

24 Ky. L. R. 2200, 73 S. W. 1106; May v. Ull

rich [Mich.] 92 N. W. 493; Chambers v. Ches

ter [Mo.] 72 S. W. 904; Love v. Love [Mo.

App.] 73 S. W. 255; Fletcher v. Sovereign

Camp Woodmen of the World [Miss] 32 So.

923; Hankel v. Denison [\YashJ 74 Pro. 822;

Farmers' & Merchants“ Bank v. Robinson. 96

Mo. App. 385; Smith v. Bank or New Eng

land [N. H.] 54 Atl. 385: Ramell v. Duity, 81

N. Y. Supp. 600; Gribble v. Everett [Mo.

App.] 71 S. W. 1124; Jones v. Wattles [Neb.]

92 N. W. 765; Galveston. etc., R. Co. v. Puente

[Tex. Civ. App.] 70 S. W. 362; Kingsbury v.

\Vaco State Bank [Tex. Civ. App.] 70 S. \V.

551; Flippen v. State Life Ins. Co. [Tex. Civ.

App.] 70 S. W. 787; San Antonio, etc., R. Co.

v. Home Ins. Co. [Tex. Civ. App.] 70 S. \V.

999; Nye v. Daniels. 75 Vt. 81; International

8.: G. N. R. Co. v. Startz [Tex.] 77 S. W. 1;

Mechanics' Nat. Bank v. Comins [N. H.] 55

Atl. 191; Benjamin v. Huston [S. D.] 94 N.

W. 584; St. Louis S. W. R. Co. v. Barnes (Tex.

Civ. App.] 72 S. W. 1011; St. Louis S. W. R.

Co. v. Hughes [Tex. Civ. App.] 73 S. W. 976.

As to facts not disputed. Grant v. Humerlck

[lowa] 94 N. W. 510; Calkins v. Farmers' &

Mechanics' Bank [Mo. App.] 73 S. W. 1098;

Miller v. Grunsky [0:11.] 75 Pac. 48; Ash v.

Clark [Wash] 73 Pac. 351.

Cumulative opinion. White v. Farmers“

Mut. Fire Ins. Co. [Mo. App.] 71 S. W. 707;

Shaeter v. Missouri Pac. R. Co. [Mo. App.]

72 S. W. 154; Braun v. Hothan. 84 N. Y. Supp.

8; Chicago. etc., R. Co. v. Holmes [Neb.] 94

N. W. 1007; Bradley v. City of Spickards

ville. 90 Mo. App. 416. Receiving deposi

tions to contradict other immaterial or cu

mulative ones. “'ard v. Cameron [Ten Civ.

App.] 76 S. W. 240.

00. Curtis v. Parker 8; Co. [Ala.] 33 So.

935; Abernathy v. Reynolds [Ax-12.] 71 Pac.

914; McHenry v. Buliiant [Pa.] 56 Atl. 226;

Poling v. San Antonio. etc., R. Co. [Tex. Civ.

App.] 75 S. \V. 69; Wren v. Howiand [Tex.

Civ. App.] 75 S. W. 894; Luman v. Golden

Ancient Channel Min. Co. [CaL] 74 Pac. 307;

In re Kcegnn's Estate [CaL] 72 Pac. 828;

Sachra v. Town of Manilla [Iowa] 95 N. W.

198; Cochran v._ Seigtried [Tex. Civ. App.]

75 S. W. 542: Parmly v. Farrnr [111.] 68 N.

E. 438; Eppiey v. Lovell [Neb.] 97 N. W.

1027; Powers v. Benson [Iowa] 94 N. W. 929;

lilnsatel v. Hoffman [11].] 68 N. E. 400; Gen

try v. Singleton [Ind. T.] 69 S. W. 898; Ash

!ey v. Sioux City [Iowa] 93 N. \V. 803; Thorn

ton v. Louisville, etc., R. Co.. 24 Ky. L. R.

854. 70 S. W. 53; Robinson v. City of St. Jo

soph, 97 Mo. App. 503; Taft v. Little. 78 App.

Div. [N. Y.] 74; Gulf. etc., R. Co. v. Cornell

[Tex Civ. App.] 69 S. W. 980; McDowell v.

McDowell, 24 Ky. L. R. 2270, 73 S. W. 1022;

Love v. Love [Mo. App.] 73 S. W. 255; Texas

State Fair v. Brittaln [C. C. A.] 118 Fed. 713;

Cox v. Cohn, 29 Ind. App. 559; Goiibart. v.

Sullivan [Ind. App.] 66 N. E. 188: Lundy v.

Lundy [Iowa] 92 N. W. 39; Young v. Evans

[Iowa] 92 N, W. 111; Hill Bros. v. Bank of

Seneca [Mo. App.] 73 S. \V. 307; Gulf, etc., R.

Co. v. Brooks [Tex. Civ. App.] 73 8. IV. 571.

Sketch to illustrate opinion. City of CNN.
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in evidence is innocuous in a trial of facts by the court as in equitable actions where

it may be supposed he founded his decision solely on proper proofs.u An improper

mode of questioning or an erroneous ruling on a proper question may be harmlesa

because of the answer given," or the lack of an answer." Applications of these

doctrines to cross~examination°‘—which is largely controlled by discretion of the

i-ourt°°—and to the order of taking proof," and to the rulings on motions to strike

evidence," and the reception of affidavits and depositions,“l are cited below.
A

few illustrative cases wherein errors respecting evidence have been held prej

udicial are collected."

g0 v. Le Moyne [C. C. A.] 119 Fed. 662.

Further opinion. Illinois Steel Co. v. Sitar,

199 Ill. 116.

The court has discretion to reject cumula

tive evidence under proper circumstances.

See Trial.

91. Equitable action or trial without jury.

King v. Pony Gold Min. Co. [Mont.] 72 Fee.

309; Colusa Parrot Mining & Smclting Co. v.

Barnard [Mont.] 72 Pac. 45; Terry v. State,

24 Ohio Clrc. R. 111; Erwin v. Archenhold

Co. [Ten Civ. App.] 77 S. W. 823; Metcalf v.

Bockoven [Neb.] 96 N. W. 406; Flanagan v.

Mathicson [Neb.] 97 N. W. 287; Smith v.

Bunch [Tex. Civ. App.] 73 S. \V. 559; Palmer

v. Crisis, 92 Mo. App. 510; “'elch v. Tlpperry

[Neb.] 92 N. W. 582; Hey v. Collman, TS App.

Div. [N. Y.] 584; Davies v. Chcadle [Wash.]

71 Pac. 728; Hankel v. Denison [Wash] 74

Pac. 822; Hopkins v. International Lumber

Co. [Wash] 73 Pac. 1113; Dowle v. Drlscoll

[111.] 68 N. E. 56; Hunter v. Gutli [Colo. App.]

73 Pac. 1089; Newman v. Lee, 84 N. Y. Supp.

106; Vinson v. Scott. 198 Ill. 144; Hammond

v. Doty, 103 Ill. App. 75; Johnston v. Miller.

103 Ill. App. 181; Dobbins v. Humphreys, 171

M0. 198: Hornberger v. Giddings [Tex. Civ.

App.] 71 S. W. 989; Wolf v. Theresa Village

.\iut. Fire Ins. Co., 115 Wis. 402; BOWman v.

Wright [Neb.] 92 N. W. 580 [received sub

ject to objection] In re Moore‘s Estate

[Minn.] 93 N. W. 523; Hogan v. Vinje. Id.;

Cobban v. Hecklen, 27 Mont. 245, 70 Pac. 805

[before referee] Walden v. City of James

town, 79 App. Div. [N. Y.] 433, 12 N. Y. Ann.

Gas. 913; Sweet v. Henry [N. Y.] 67 N. E.

574.

Unless the court appears to have acted

on it. Abernathy v. Reynolds [Arlz.] 71 Pac.

914; Byrnes v. Eley [Neb.] 97 N. W. 298;

Van Vleet v. De Witt, 200 [11. 153; People’s

Bldg., L. & Say. Ass'n v. Marston [Tex. Civ.

App.] 69 S. W. 1034.

But in trial of law appellate court must

be convinced of harmlessness. Holmes v.

Farris, 97 Mo. App. 306.

Where appeal is de novo on all the evi

dence. Tilden v. Gordon & Co. [Wash.] 74

Pac. 1016. The review being extended to the

merits makes all such errors inconsequential.

See Appeal and Review, 9 13F, 1 Curr. Law,

p. 185. and related matters elsewhere in same

section.

92. As to undisputed facts. San Antonio

'l‘raction Co. v. Crawford [Tex. Civ. App.]

71 S. W. 306. Improper question not an

swered harmfully. Brown v. Johnson Bros.

[Ala.] 33 So. 683; D. M. Osborne & Co. v.

Ringland 8-. Co. [Iowa] 98 N. W. 116; Hester

v. Jacob Dold Packing Co.. 95 Mo. App. 16;

Schafstette v. St. Louis, etc., R. Co. [Mo.]

74 S. W. 826: Shaefer v. Missouri Pac. R. Co.

[Mo. App.] 72 S. W. 154: State v. King, 88

Minn. 175; White v. Farmers' Mut. Fire Ins.

Co.. 97 Mo. App. 590; Farmers' Mut. Ins. Co.

v. Cole [Neb.] 93 N. \V. 730; San Antonio

Traction Co. v. Bryant [Tern Civ. App.] 70

S. W. 1015. Answered by proper testimony.

Younglove v. Knox [Fla.] 33 So. 427; City of

Rome v. Stewart, 116 Ga. 738. Ruling on

question irresponslvely answered and al

lowed to stand. \Vaterhouse v. Jos. Schlitz

Brewing Co. [5. D.] 94 N. W. 587.

Improperly sustaining objection but allow

ing answer to stand. Budlong v. Budlon;

[\\'e.sh.] 71 Pac. 751.

Narrative testimony. Goldsmith v.

house (Colo. App.] 72 Pac. 809.

08. Sustained but not answered. Stevens

v. Nebraska Loan 8: Trust Co., 65 Kan. 859.

70 Pac. 368.

94. Spohr v. City of Chicago [111.] 69 N.

E. 515; Allington 8: C. Mfg. Co. v. Detroit

New

Red’n Co. [Mlch.] 95 N. W. 562; Peterson

Bros. v. Mineral King Fruit Co. [Cal.] 74

Pac. 162; McMullin v. McMullin [Cal.] 73

Pac. 808; People v. Sharp [Mlch.] 94 N. W.

1074. As to value of expert opinions com

pared with attending physician‘s. Robinson

v. St. Louis. etc., R. Co. [Mo. App.] 77 S. W.

493. As to matters otherwise covered.

Shannon v. Castner, 21 Pa. Super. Ct. 294‘;

Nunn v. Jordan [Wash] 72 Pac. 124. Ex

cluding question which of two versions was

correct after witness opined that they were

alike. Rowe v. Brooklyn Heights R. Co.. 80

App. Div. [N. Y.] 477. As to matters not

touched in direct. Sauntry v. United States

[C. C. A.] 117 Fed. 132; Jones v. City of Chi

cago [111.] 69 N. E. 64. On competency to

testify to immaterial facts. Lindell v. Deere

Wells Co. [Neb.] 92 N. \V. 164.

95. See Examination of Witnesses. 1 Curr.

Law, p. 1165.

08. Atchlson. etc., R. Co. v. Phipps [C. C.

A.] 125 Fed. 478; Walton v. Wild Goose Min

ing & Trading Co. [C. C. A.] 123 Fed. 209.

Recalling witness to contradict testimony

after objector had closed is harmless if he

sought no continuance or further proof in

rebuttal. American Bridge Co. v. Robinson

[\VashJ 71 Pac. 1099.

07. Hubner v. Metropolitan St. R. Co., 77

App. Div. [N. Y.] 290; Butler v. Davis [“’is.]

96 N. W. 561. Striking irresponsive answer.

Anderson v. Mammoth Min. Co. [Utah] 73

Pac. 412. Refusal to strike from an account

submitted to jury a charge balanced by a

corresponding credit. Stagg & Conrad v.

St. Jean [MonL] 74 Pac. 740. Refusal to

strike slightly irresponsive answer. South

ern Ind. R. Co. v. Davis [Ind. App.] 69 N. E.

550.

m. Omission of immaterial parts of depo

sition. Alexander v. Grand Lodge A. O. U.

11'. [Iowa] 93 N. “I. 508. Affldavltl improp
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Improper argument or conduct of counsel or interference with the right

to open and close may be disregarded if without material efiect on the result.1

The same is true of remarks by the court..

Error in instructing the jury or refusing to do so is ground for reversal

when the jury has been misled or it has been efiicient to the result declared in the

verdict.8 If as in equitable issues the verdict is merely advisory, such error is

presumably harmless.‘

erly i‘lled but not considered. Barnes v.

Berendes [CaL] 72 Pac. 406.

90. Held preludlclalpEvidence of a fav

ornble judgment to adversary in collateral

proceeding involving same facts. Archibald

v. Press Pub. Co.. 81 N. Y. Supp. 889. Ad

mission in creditor's suit against husband,

of wife's examination on supplementary pro

I'eedings. that conveyance by her to husband

was voluntary. Multz v. Price, 81 N. Y.

Supp. 931. Evidence not shown to have been

cumulative. Loloi'f v. Sterling [Colo.] 71

Pac. 1113. Declarations of third person.

Mizeil v. Travelers’ Ind. Co. [Fla.] 33 So. 454.

Opinion. Bliss v. United Traction Co.. 75

App. Div. [N. Y.] 935. Conclusion. Indian

apolis St. R. Co. v. Whitaker [Ind.] 66 N. E.

433. Self-serving. Louisville. etc., R. Co. v.

Frazee. 24 Ky. L. R. 1273, 71 S. W. 437. Evi

dence of admitted fact. Fairbanks. Morse &

Co. v. Baskett [Mo. App.] 71 S. W. 1113.

Reading from books. McEvoy v. Lommel.

78 App. Div. [N. Y.] 324. Evidence of gross

negligence followed verdict into which pu

v\itive damages may have entered. Rueping

\'. Chicago. etc.. R. Co. [Wis] 93 N. W. 843.

Incompetent evidence without which there

was not clear support for verdict. Kline v.

Stein. 30 Wash. 189, 70 Pac. 235; Brown v.

Warner [Wis.] 98 N. W. 17. Exclusion of

evidence in partial defense. Shelby Iron Co.

v. Ridiey [Ala] 38 So. 381. Ruling probably

right but on wrong grounds. Pattee v.

Whitcomb [N. H.] 56 At]. 459. Exclusion of

~vidence. Lake Erie & W. R. Co. v. Shelley

[Ind. ADD-l 67 N. E. 564. Admission of im

material evidence which is also irrelevant

and incompetent. M. Groh's Sons v. Groh

[N. Y.] 68 N. E. 992. Hearsay on a vital

issue. Broadstreet v. Hall [1nd. App.] 69

N. E. 415. Irrelevant cross-examination.

Barton v. Bruley [Wis.] 96 N. W. 815. Ad

mission of witness' memorandum. Gans v.

Wormser. 83 App. Div. [N. T.] 505. Before

referee inducing finding. Havens v. Gil

rnour. 8! App. Div. [N. Y.] 94. Admission in

malicious prosecution of testimony given on

the prosecution admitted to have resulted

for plaintiff. 'I‘uffy v. Humphrey, 84 N. Y.

Supp. 616. Admitting value of property not

covered by policy when value of that covered

was in dispute. American Fire Ins. Co. v.

Bell [Tern Civ. App.] 75 S. W. 319. Evidence

.is to number of children of plaintiff in per

sonal injury case. Ft. Worth Iron Works v.

Stokes (Tex. Civ. App.] 76 S. W. 231. Evi

dence which though cumulative tended to

<how willful negligence. Gotwald v. St.

Louis Transit Co. [160. App] 77 S. W. 125.

Hearsay. Boone v. Oakland Transit Co.

[CaL] 73 Fee. 248. Admission of memoran

dum which is sole evidence. Peterson Bros.

v. Mineral King Fruit Co. [Cal.] 74 Pac. 162.

impeachment without permitting explana

tion. Brown v. Gillett [Wash.] 74 Pac. 386.

I. Western Union Tel. Co. v. Cavin [Tex

Civ. App.) 70 S. W. 229; St. Louis. etc., R.

Co. v. Boback [Ark.] 75 S. W. 473; Houston

Elect. Co. v. Robinson [Tex. Civ. App.] 76

S. W. 209; City of Owensboro v. Knox'-‘l

Adm'r [Ky.] 76 S. W. 191; Ledwith v. Camp

bell [Neb.] 95 N. W. 838. Suggesting find

ings. Consumers’ Paper Co. v. Eyer [lnd.]

66 N. E. 994. Reading opinion. Gallagher

v. Town of Buckley [Wash.] 72 Pac. 79.

Calling attention to amendment of charge

by interlining. Board Com'rs Clay County

v. Rediter [Ind. App.] 69 N. E. 305. State

ment that submitted questions were for pur

pose of entangling jury. Southern Indiana

R. Co. v. Davis [Ind. App.] 69 N. E. 550.

In equitable actions. Collins v. Fidelity

Trust Co. [Wash.] 73 Pac. 1121.

Opening and closing. Loy v. Rorick [Mo.

App.] 71 S. W. 842: Bannon v. Insurance Co.

of North America, 115 Wis. 250; Varty v.

Messmore [Mich.] 93 N. W. 611: Pierce v.

Brennan, 88 Minn. 50; City of Rome v. Stew

art. 116 Ga. 738; West Chicago St. R. Co. v.

Kean. 104 Ill. App. 147.

Held prejudicialPDenial of right to open

and close. Miller v. Myerhoi'f. 81 N. Y. Supp.

234.

3. Metcalfe v. Gordon, 88 N. Y. Supp. 808:

Sosnofski v. Lake Shore, etc., R. Co. [Mich.]

95 N. W. 1077; Hillebrand v. Nelson [Neb.]

95 N. W. 1068; Robinson v. City of St. .70

seph. 97 Mo. App. 503. Mlsstatement due to

slip of the tongue. Berry v. Clark [Ga.] 44

S. E. 824.

Held preludiclsIPColloquy with counsel.

Lipschutz 1!. Ross. 84 N. Y. Supp. 632.

8. Avocato v. Dell 'Ara [Tex. Civ. App.)

77 S. W. 47; Economy Light & Power Co. v.

Hiller [111.] 68 N. E. 72; Kaiser v. Nummer

dor [Wis.] 97 N. W. 932; Campbell v. City of

Stanberry [Mo. App.] 78 S. W. 292; Parker

v. Atlantic Coast Line R. Co. [N. C.] 45 S.

E. 658; Chicago. etc., R. Co. v. Sizer [Neb.]

95 N. W. 498; Chicago Hair & Bristle Co. v.

Mueller [ML] 68 N. E. 51; Schroeder v. Wis

consin Cent. R. Co. [Wis] 93 N. W. 831. Al

lusion to submitted evidence as “uncontra

dicted." Rhode v. Metropolitan Life Ins.

Co. [Mich.] 93 N. W. 1076; Hoffmann v. Ack

ermann [La.] 85 So. 293; Doolin v. Omnibus

Cable Co. [Cal.] 73 Pac. 1060; Shinkle v. Mc

Cullough [Ky.] 77 S. W. 196; Galveston. etc.,

R. Co. v. Fales [Tex. Civ. App.] 77 S. W.

234; San Antonio, etc., R. Co. v. Turney [Tex.

Civ. App.] 78 S. W. 256; La Vie v. Crosby

[Or.] 74 Fee. 220; City of Newnan v. Davis

ton [0a.] 44 S. E. 861; Degel v. St. Louis

Transit Co. [Mo. App.] 74 S. W. 156; Savage

v. Bulger [Ky.] 77 S. W. 717; McDannald \'

Washington. etc., R. Co. [Wash] 72 Pac.

481; Central of Georgia R. Co. v. McKin»

ney [Ga.] 45 S. E. 430; Reynolds v. Clowdns

(Ind. T.] 76 S. W. 277; Septowsky v. St.

Louis Transit Co. [Mo. App.] 76 S. W. 693;

Clark v. Folkers [Neb.] 95 N. W. 328; Han

nnn v. St. Louis Transit Co. [Mo. Ann] 77
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The fact that improper papers were before the jury wliile deliberating,6 or

that it was improperly recalled,‘ or that other irregularities occurred during the

S. W. 158; Southern Bell Telephone A: Tele

graph Co. v. Earle [6a.] 45 S. E. 319; South

ern Nevada Gold 8: Silver Min. Co. v. Holmes

Min. C0. [Nev.] 73 Pac. 759; St. Louis S. W.

R. Co. v. Smith [Tex. Civ. App.] 77 S. W.

28; Black v. Rocky Mountain Bell Tel. Co.

[Utah] 73 Pac. 514; Log Owners' Booming

(70. v. Hubhell [Mich] 97 N. W. 157; Allen v.

McKay 8: Co. [0111.] 72 Pac. 713; Pecos, stc..

R. Co. v. Williams [Tex. Civ. App] 78 S.

W. 5; Chicago, etc., R. Co. v. Armes [Tex.

Civ. App.] 74 S. W. 77; Selby v. Vancouver

W'aterworks Co. [Wash] 73 Pac. 50-1; Thomas

v. Brantley [Ga.] 45 S. E. 449; Standard

Light & Power Co. v. Munsey [Tex. Civ.

App.] 76 S. \V. 931; Lobarge v. Pere Mar

quette R. Co. [Mich.] 95 N. W. 1073; Modern

Brotherhood of America v. Cummings [Neb.]

94 N. W. 144; Wampler v. House [Ind. App.]

66 N. E. 500; Hargadine-McKitrick Dry Goods

Co. v. Bradley [Ind. T.] 69 S. W. 862; At

kins v. Ellis, 118 Iowa, 76. 91 N. \V. 829; “'11

son v. Onstott [Iowa] 96 N. W. 779; North

Chicago St. R. Co. v. Wellner [111.] 69 N.

E. 6; Eggleston v. City of Seattle [Wash]

74 Pac. 806; 101 Live Stock Co. v. Kansas

City, etc., R. Co. [Mo. App.] 75 S. W. 782:

Guerguin v. Boone [Tex. Civ. App.) 77 S. W.

630; Von Tobel v. Stetson & Post Mill Co.

[Wash] 73 Pac. 788; Horton v. Forth Worth

Packing & Provision Co. [Tex. Civ. App] 76

S. W. 211; Ft. “’orth, etc., R. Co. v. Greer

[Tex. Civ. App.] 75 S. W. 552; Marshall \'.

Ferguson [Mo. App.] 74 S. W. 393; Chicago,

etc., R. Co. v. Krayenbuhl [Neb.] 98 N. W.

44; Ebel v. Piehl [Mich.] 95 N. W. 1004:

Louisville & N. R. Co. v. Pointer‘s Adm'r. 24

Ky. L. R. 772, 69 S. W. 1108; Butler v. De

troit, etc.. R. Co. [Mich.] 92 N. W. 101; City

of Beardstovvn v. Clark [Ill.] 68 N. E. 378;

Lytle v. Newell, 25 Ky. L. R. 120, 74 S. W.

693; Greengard v. Burton [Minh] 92 N. W.

931; King v. Hill [Tex. Civ. App] 75 S. W.

550; Beauvais v. City of St. Louis. 169'Mn.

500; Bales v. Heer, 91 Mo. App. 426; Rose

man v. Mahony, 83 N. Y. Supp. 749; Combs v.

Georgia R. 8: Banking Co. [Ga.] 42 S. E.

383; Zellars v. Missouri Water & Light Co.,

92 Mo. App. 107; Chicago 8: A. R. Co. v.

Murphy, 198 Ill. 462; White v. Merchants‘

Ins. Co.. 93 Mo. App. 282; Dyer v. St. Louis

Trust Co., 97 M0. App. 177; Robinson v. City

of St. Joseph, 97 Mo. App. 503; Columbus

State Bank v. Carrig [Neb.] 92 N. W. 324;

Beer v. Dalton [Neb.] 92 N. W. 593; Friedly

v. Giddings, 119 Fed. 438; Anderson v. Kan

now [Neb.] 92 N. W. 630; Kitzberger v. Chi

cago, etc.. R. Co. [Neb.] 93 N. W. 935; Ger

man Ins. Co. v. Shader [Neb.] 93 N. W. 972;

Zimmerman v. Whiteley [Mich.] 95 N. W.

989; Brown v. Montgomery. 21 Pa. Super.

Ct. 262; Reep v. Wagner, 21 Pa. Super. Ct.

268; Pincham v. Dick [Tex. Civ. App.) 70

S.‘ W. 333; William Deerlng 8r. Co. v. Walter

[Neb.] 98 N. W. 517; Aetna Life Ins. Co. v.

Sanford. 200 111. 126; Galveston. etc., R. Co.

v. Puente [Tex. Civ. App] 70 S. W. 362;

City of San Antonio v. Potter [Tex. Civ. App]

71 S. W. 764; Galveston. etc.. R. Co. v. Jack

son [Tex. Civ. App.] 71 S. W. 991; Germania

Fire Ins. Co. v. Pitcher [Ind.] 64 N. E. 921:

Grifiln v. Bass Foundry 8.: Machine Co., 135

Ala. 490; Baxter v. Lusher, 159 Ind. 381;

Colorado Midland R. Co. v. Robbins [0010.]

71 Pac. 371; Waugh v. Moan, 200 Ill. 298;

Illinois Steel Co. v. Ryska, 200 111. 280; Hodg

kins v. Smith. 104 Ill. App. 420; City of

Beardstown v. Clark, 104 Ill. App. 568; Brock

v. Bear [Va.] 42 S. E. 307; Stuck v. Yates

find. App.] 66 N. E. 177; Freeman v. Collins

Park & B. R. Co.. 117 Ga. 78; Knight v.

Szultler Lead & Zinc Co., 91 Mo. App. 574;

Fox v. Jacob Dold Packing Co., 96 Mo. App.

173; Ruth v. St. Louis Transit Co. [510. App.]

71 S. W. 1055; Oates v. Erskine’s Estate

[Wis] 93 N. W. 444; Chicago House Wreck

ing Co. v. Stewart Lumber Co. [Neb.] 92 N.

W. 1009; Summers Bros. v. Bland. 24 Ky.

L. R. 2049. 72 S. W. 798; Louisville, etc.. R.

Co. v. McCune. 24 Ky. L. R. 2119. 72 S. W.

756, 1094; Michigan Mut. Life Ins. Co. v.

Lester's Ex'r, 24 Ky. L. R. 2260, 73 S. W.

1106; South Chicago City R. Co. v. Dufresne.

200 I11. 456; City of South Omaha v. Fennel]

[Neb.] 9-4 N. W. 632; Lewis v. Norfolk & W.

R. Co. IN. C.] 43 S. E. 919; McCowen v. Gult.

etc.. R. Co. [Tex. Civ. App] 73 S. Vv'. 46; Over

v. Missouri, etc.. R. Co. [Tex. Civ. App.] 73

S. W. 535; Schmeckpepper v. Chicago, etc., R.

Co. [W'is] 93 N. W. 533. Instruction as to

fact not well denied by objecting party. J.

1. Porter Lumber Co. v. Hill [Ark.] 77 S. W.

905. Request refused for wrong reason.

Kelly v. Palmer [Minh] 97 N. W. 578. On

credibility where evidence conflicted. Per

kins v. Knisely [111.] 68 N. E. 486. Assump

tion of undisputed fact. Chicago Screw Co.

v. Vl'eiss [111.] 68 N. E. 54. On irrelevant

issues. Nunn v. Jordan [Yi’ash] 72 Pac.

124. On issues not supported by evidence.

Gilbertson v. Incorporated Town of Lake

Mills [Iowa] 94 N. W. 481. Abstract charge.

Chicago, etc., R. Co. v. Winfrey [Neb.] 93

N. W. 526. Change of theory. Geiser Mfg.

Co. v. Yost [Minn] 95 N. W. 584. Refused

request on immaterial issue. Baltimore. etc.,

R. Co. v. 111?th [Ind] 67 N. E. 109. Re

fusal to charge on facts not adduced. Gulf.

etc., R. Co. v. Irvine & Vi'oods [Tex. Civ.

.»\pp.] 73 S. W. 540; Allen v. McKay & Co.

[CaL] 70 Pac. 8. Refusal to charge on evidence

withheld from jury. Minter v. Bradstreet

C0. [Mo.] 73 S. W. 668. On issue not made.

Bovier v. McCarthy [Neb.] 94 N. W. 965.

Instruction to reconcile irreconcilable evi

dence "it possible." Houston, etc.. R. Co.

v. Bell [Tom] 75 S. W. 484. Instruction con

taining computation pursuant to preceding

instruction. Joplin Waterworks Co. v. City

of Joplin [Mo.] 76 S. W. 960. On facts not

disputed or disputable. Dallas Consol. Elect.

St. R. Co. v. 1110 [Tex. Civ. App] 73 S. IV.

1076: Germania Fire Ins. Co. v. Pitcher [Ind]

64 N. E. 921: Grant v. North American Cas

ualty Co. [Minn] 93 N. W. 312: Swearingen

v. Inman, 198 Ill. 255; Goldthorpe v. Clark

Nlckerson Lumber Co. [Wash] 71 Pac. 1091;

Louisville 8: N. R. Co. v. Harrod [Ky] 75

S. W. 233; Indianapolis & G. Rapid Transit

Co. v. Haines [Ind. App.] 69 N. E. 187: Grady

v. St. Louis Transit Co. [Mo. App] 76 S. IN.

673. Incorrect allusions to facts. Hill Bros.

v. Bank of Seneca [Mo. App.] 73 S. W. 307.

Restriction of number of requests. Chicago

City R. Co. v. Sandusky. 198 Ill. 400. Re

fusal of request stating converse of that
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trial, are not reversible if no harm resulted;' nor are defects and irregularities

in the verdict, findings, and conclusions of law,8 or in judgment and record9 of

which the like is true. Thus a wrong decision when no substantial right ex

ists," or substantially equivalent to a right decision,“ or error respecting matters

immaterial to the czuse of action," is harmless.

given. Schafstette v. St. Louis 8: M. R. R.

Co.. 176 M0. 142.

Hold prejudicial. Western 8: A. R. Co. V.

Clark [0a.] 44 S. E. 1; Central of Georgia R.

Co. v. Goodman [Ga] 45 S. E. 969; Axtell v.

Northern Pac. R. Co. [Idaho] 74 Pac. 1075;

Smith v. Stratton [Tex. Civ. App.] 78 S. W.

4; Danker v. Goodwin Mfg. Co. [Mo. App.]

77 S. W. 338; Romine v. San Antonio Trac

tion Co. [Tex. Civ. App.) 77 S. W. 35; An

derson v. Bradford [Mo. App.] 76 S. W. 726;

Garven v. Chicago. etc., R. Co. [Mo. App.)

75 S. W. 193; McKeon v. Louis Weber Bldg.

Co., 84 N. Y. Supp. 913; Davidson v. Davidson

[Neb.] 96 N. W. 409; Munroe v. Hartford St.

R. Co. [Conn.] 56 Atl. 498. Failure to dis

tinguish two correct charges on measure of

damages. Hartgrove d: Clegg v. Southern

Cotton Oil Co. [Ark.] 77 S. W. 908. Harmful

if the verdict may have been based on the

erroneous charge. Curtis v. Curtis [Mich.]

96 N. W. 82. Inapplicable charge. Janouch

v. Pence [Neb.] 93 N. W. 217; First Nat.

Bank v. McDonald. 42 Or. 257. 70 Pac. 901.

Failure to instruct. Royal Neighbors of

America. v. Wallace [Neb.] 92 N. W. 897.

Burden on wrong party. Omaha. St. R. Co.

v. Boeson [Neb.] 94 N. W. 619. Erroneous

charge on evidence which might have sup

ported opposits verdict. Richmond Passen

ger & Power Co. v. Steger [Va] 43 S. E.

612. Requiring "clear and satisfactory" evi

m-nce. Meyer v. Hafmeister [Wis.] 97 N. W.

165.

4. Palmer v. Crisis. 92 Mo. App. 510; Cook

v. Goliatin R. Co. [Mont.] 72 Pac. 678; Col

lins v. Fidelity Trust Co. [VVashJ 73 Pac.

1121; Richardson-Roberts-Byrne Dry Goods

Co. v. Hockadny [OkL] 73 Pac. 957; Apland

v. Pott [8. D.) 92 S. W. 19; Talbott v. Butte

City “’ater Co. [Mont] 73 Pac. 1111; King

v. Pony Gold Min. Co. [Mont] 72 Pac. 309.

5. Giving jury files including prejudicial

papers with proper instructions. Palmer v.

Smith [Conn.] 56 Atl. 516. Taking docu

ments with them. Western Union 'I‘el. Co.

v. Shaw [Tex. Civ. App.] 77 S. W. 483. Read

ing pleadings and allowing jury to take

them. Joy v. Liverpool, London & Globe

Ins. Co. [Tex. Civ. App.] 74 S. W. 822.

6. 1n absence of parties. Cox v. Poitier.

159 Ind. 355.

7. West Chicago St. R. Co. v. Buckley. 102

ill. App. 314. Passing by locus In quo dur

ing trial. Caldwell v. Town of Nashua

[iown] 97 N. W. 1000.

8- Manor v. Jacobus, 84 N. Y. Supp. 589;

Terre Haute 8; I. R. Co. v. State, 159 Ind.

438; Midland R. Co. v. Trissnl. 30 1nd. App.

77: Exchange Real Estate & Building Co. v.

Bchuchman Realty Co. [Mo. App] 78 S. W.

75; Keegnn v. Smith, 172 N. Y. 624; Farmer

v. St. Croix Power Co. [\Vis.] 93 N. W. 830.

“'here party could in no event succoed.

Goon v. Proctor [Mont.] 71 Pac. 1003. Find

ings in ejectment where defendant was in

possession under inferior title. Lochridge v.

Corbett [Tex. Civ. App.] 78 8. W. 96. Sus

tainable on one good count. Baltimore, etc..

R. Co. v. Roberts [Ind.] 67 N. E. 580. Want

of findings which could not have affected re

sult. John A. Roeblings' Sons Co. v. Gray

[0a).] 73 Pac. 422.

Unsupported but needless finding. Pur

cell v. Chicago, etc., R. Co., 117 Iowa. 667.

Erroneous findings not affecting necessary

result. Kratz v. Cook [1nd. App.] 68 N. E.

689. Erroneous findings as to admitted fact.

Stanley v. Marshall [111.] 69 N. E. 58. Re

fusal to make findings on points covered by

exceptions. Chicago Union Traction Co. v.

City of Chicago. 202 Ill. 576. Failure to in

sert in submitted form of verdict the amount.

Banco De Sonora v. Bankers' Mut. Casualty

Co. [Iowa] 95 N. W. 232. Unsupported find

ing of fact otherwise proved. Ambrose v.

Drew [CaL] 73 Pac. 543. Finding on ques

tion covered by stipulation. 'I‘urpen v. Tur

lock Irr. Dist. [Ca].] 74 Pac. 205.

Erroneous conclusion of law but correct

findings and Judgment. Rosso v. Milwaukee

Harvester Co. [Neb.] 96 N. W. 213. State

ments of law by court in case nppealable de

novo. American Zinc, Lead 8.: Smelting Co.

v. Markle Lead Works [Mo. App.] 76 S. W.

668.

Reports of commissioners, etc. Transposi

tion of a figure in a report. Carpenter v.

Stephens [Ky.] 76 S. W. 42. Failure to allow

credit offset by omitted debit. Lee v. Grant

County Deposit Bank [Ky.] 77 S. W. 374.

Failure to pass on exceptions to commis

sioner's report. Bisseli v. Hood [Va] H S.

E. 715.

Hold prejudicial because contrary to

charge. Bail v. Beaumont [Neb.] 92 N. W.

170.

9. Wood v. Casserleigh. 30 C010. 287. 71

Pac. 860: Willis v. Sutton, 116 Go. 283; Alter

man v. Ford. 116 Ga. 473; Liie v. Gibson. 91

Mo. App. 480; Gulf, etc.. R. Co. v. Weddington

[Tex. Civ. App.] 71 S. W. 780; Owen v. Kuhn.

Loeb & C0. [Tex. Civ. App.] 72 8. XV. 432.

Use of "verdict" for "suit." Stnacke Bros.

v. Walker & Chilcoat [Tex. Civ. App.] 73 S.

W. 408. Judgment condemning attached

property. Farmers“ Mfg. Co. v. Steinmetz

[N. C.] 45 S. E. 552. Amending decree to al

low execution. Knotts v. Crossiy [Neb.] 95

N. W. 848. Error in amount of judgment is

harmless if oifset by as great error in ob

Jector's favor. Mayer v. Nethersoie, 75 N.

Y. Supp. 987.

Delay in signing record until term after

that shown in calendar. Percival v. Yous

ling [Iowa] 94 N. W. 913.

Ruling on motion in onset. McGammon v.

Millers' Nat. Ins. Co., 171 M0. 148.

' Judgment too small on face of record is

reversible. Jackson v. Brockton [Mass] Si

N. E. 418.

See. also, Judgment.

10. Refusal to allow nonsuit and new

pleading on Void contract. Troy Buggy

Works Co. v. Fife G: Miller [Tex. Civ. App.)

74 S. W. 956. Failure to allow nominal dam

ages. Willets v. Ida. Say. Bank [Iowa] 90

N. W. 720. Judgment acting solely on pron
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Erroneous proceedings after judgment," or on new trial,“ or preparatory

to review,“ or on an intermediate review," are discussed in the note, all being

governed by the rule that there will be no reversal if no prejudice.

§ 3. Errors cured or made harmless by other matters.—Error is also harm

less if some subsequent condition has rectified it or averted the prejudicial efiect of

it." This may be done by admission of evidence," by striking out or excluding

erty never owned by defendant. Powers v.

McKnight [Tex. Civ. App.) 73 S. W. 549.

11. Declaring ownership instead of de

creeing reconveyanca and cancellation of

void deed. Jones v. Jones [091.] 74 Pac.

143. Joint Judgment against defendants

each severally liable. Johnson v. Bott [Colo.

App.] 72 Pac. 612.

12. Failure of a decree to conform to evi

dence in the record but not admissible under

the pleadings. Omaha Oil & Paint Co. v.

Greater America. Exposition Co. [Neb.] 93 N.

\V. 963.

Omission to take proof of fact not mate

rial to claims of objector. Chaifee v. Sehe

stedt [Neb.] 96 N. W. 161.

18. Order confirming sale. Gray v. Eurich

[Neb.] 96 N. W. 343. Refusal to permit

amendment of return to execution on Void

judgment is harmless. Faville v. State Trust

Co. [Iowa] 96 N. W. 1109.

Held prejudicial. Levy.

creast [N. H.) 55 At]. 189.

14. Want of notice of motion to amend

statement of grounds for new trial of which

amendments adversary knew. Swett v. Gray

[Cal.) 74 Pac. 439.

15. Failure to serve case made on de

faulting party. Johnson v. Ware [Kan.) 73

Pac. 99. Refusal to order a transcript when

all material matter was in bill of exceptions.

Allen v. Hazzard [Tex. Civ. App.) 77 S W.

268. Rulings on validity of bond and appel

late jurisdiction where appeal was not per

fected by good bond. State Savings & Loan

Ass'n v. Johnson [Neb.] 98 N. W. 32. Refusal

to grant term time appeal. Baltimore & O.

R. Co. v. Ryan [Ind. App.) 68 N. E. 923.

10. Refusal to consider an unmeritorious

assignment of error. Chicago, etc., R. Co. v.

Long [Tenn] 75 S. W. 483. Refusal to make

more definite and certain. Bonebrake v.

'l‘auer [Kan.) 72 Pac. 521. Error in refusing

jurisdiction of appeal which must necessa

rily have resulted in aifirmance. Tubman

v. Baltimore 8: O. R. Co.. 190 U. S. 38, 47 Law.

Ed. 947.

17. Want of injunction bond cured by

filing one after reversal of decree refusing

injunction. Pennsylvania R. Co. v. Lilly

Borough [Pa.] 56 Atl. 412. Overruling de

murrer cured by inserting names of usees.

Fidelity & Deposit Co. of Maryland v. Nisbet

iGa.) 46 S. E. 444. Refusal 0f continuance

not cured by appearance some days on in

trial. In re Townsend's Estate [Iowa] 97 N.

W. 1108; Townsend v. Townsend, Id. A

prompt and sharp rebuke will cure argu.

ment! outside the case. Brown v. Silver

[Neb.] 96 N. W. 281. Overruling plea in

abatement cured by pleading same in an

other rlght. Cammack v. Rogers [Tex. Civ.

App.] 74 S. W. 945. The overruling of a

demurrer to a count in contract in that it

was joined with counts in tort will not be

reviewed where all the other counts Were

'with'drawn during the trial or the court

Bartlett v. Gil

directed that no recovery could be had on

them. Kansas City. etc., R. Co. v. Foster

[Ala.] 32 So. 773. Error in refusing to dis

charge a. receiver or increase his bond may

be cured by allowing his appointment to be

come conclusive through failure to appeal.

Hereford v. Hereford [Ala.) 32 So. 651.

18. Excluded evidence afterward. re

celved- Nelson v. Branford Lighting & Wa

ter Co. [Conn.] 54 Ati. 303; City of San An

tonio v. Talerico [Tex. Civ. App.] 78 S. W.

28; Missouri, etc., R. Co. v. McCutcheon [Tom

Civ. App.) 77 S. W. 232; Russell v. Gay

[Wash.] 73 Fee. 795; Meeker v. Metropolitan

St. R. Co. [Mo.] 77 S. W. 58; Dallas Elect.

Co. v. Mitchell [Tex. Civ. App.) 76 S. W. 935;

Montgomery St. R. v. Hastings [Ala.] 35 So.

412; Southern Car & Foundry Co. v. Jennings

[Ala.) 34 So. 1002; Sherman Oil & Cotton Co.

v. Dallas Oil & Refining Co. [Tex. Civ. App.)

77 S. W. 961; Summerlin v. Carolina. etc., R.

Co. [N. C.) 45 S. E. 898; Ontario-Colorado

Gold Min. Co. v. MacKenzle [Colo. App.) 74

Pac. 791; In re Daniels [Cal.] 73 Pac. 1053;

Kahn v. Triest-Rosenberg Cap Co. [CaL] 73

Fee. 164; In re Wickes' Estate [CaL] 72 Pac.

902; Union State Bank v. Hutton [Neb.] 95 N.

W. 1061; Brill v. Levin, 86 N. Y. Supp. 109;

Draper v. Tucker [Neb.] 95 N. W. 1026;

Strauss v. Brooklyn Heights R. Co.. 82 N. Y.

Supp. 767; Mowbray v. Gould, 83 App. Div.

[N. Y.) 255; Foslia v. Presser [Wis] 97 N.

W. 924; Cady v. Cady [Mlnn.) 97 N. W. 580;

Lloyd v. Simons [Minn.) 95 N. W. 903; Fitz

patrick v. Union Traction Co. [Pa.] 55 Atl.

1050; Oldewurtel v. Wiesenfeld [Md] 54 At].

969; Pittsburgh, etc.. R. Co. v. McNeil [Ind.

App.) 69 N. E. 471; Columbian Fire Proofing

Co. v. Great Northern Paper Co. [Pa.] 56 Atl.

434; O'Brien v. Traynor [N. J.) 55 Atl. 307:

Ley v. Metropolitan Life Ins. Co. [Iowa] 94

N. W. 568; Black v. City of Mishawaka. 30

Ind. App. 104; Little Dorrit Gold Min. Co. v.

Arapahoe Gold Min. Co. [0010.] 71 Pac. 389;

Illinois Steel Co. v. Ryska, 200 I11. 280;

Haney-Campbell Co. v. Preston Creamery

Ass'n [Iowa] 93 N. W. 297; Maynard v. New

ton, 116 Ga. 195; Newton v. Maynard. Id.;

Duree v. Chicago, etc.. R. Co. [Iowa] 92 N.

W. 890; Summers v. Metropolitan Life Ins.

Co.. 90 Mo. App. 691; Red River Val. Nat.

Bank v. Monson [N. D.) 92 N. W. 807; Hutch

ins v. Missouri Pac. R. 00., 97 Mo. App.

548; Redhing v. Central R. Co. [N. J.) 54

At]. 431; Mauk v. Brundage, 68 Ohio St. 89.

Striking out cured by other testimony to

same effect. Caskey v. City of La Belle [ll/Io.

App.) 74 S. W. 113.

Admitted testimony cured by later evi

dence. Conclusion followed by facts on

which it was based. Sparks v. Galena. Nat.

Bank [Ken] 74 Fee. 619. Admission of copy

cured by proof of original. Braun v. Ho

than, 84 N. Y. Supp. 8. Foundation made by

later evidence. Hinote v. Brigman [Fla.]

33 So. 308: Kennift v. Caulfield [031.] 73 PM,

803; Hediun v. Holy Terror Min. Co. [8. D.]
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evidence," by instructions," by taking the case from the jury," by other corrective

92 N. W. 31. Object introduced on former

trial since changed.—cure by identification.

Storrie v. Grand Trunk Elevator Co. [Mich]

96 N. W. 569. Hypothetical question to one

allowed to later state his opinion on facts.

Hamilton v. Mendota Coal 8: Min. Co. [Iowa]

9-4 N. \V. 282.

Admitting deposition cured by calling wit

ness to explain. Texas 6': P. R. Co. v. Wat

son. 23 Sup. Ct. [U. 8.] 681.

The later evidence must prove the same

facts (Jennings v. Supreme Council Loyal

Additional Ben. Ass‘n. 81 App. Div. [N. Y.]

76). or nullify effect of earlier (Rankin v.

Sharples [ML] 69 N. E. 9). Exclusion of

evidence that title was in person not cured

by his denial of ownership. Leis v. Potter

[Kan] 74 Pac. 622.

The admission of improper questions will

not necessarily require a reversal where

followed immediately by questions on the

same subject in proper form, though the

practice is to be condemned. Sullivan v. Chi

cago. etc.. R. Co. [Iowa] 93 N. W. 367.

Denial of leave to amend bad answers in

a statutory exnmlnntion of defendant later

covered by proof. Southern R. Co. v. Shel

ton [Ala] 34 So. 194.

Curing rulings on pleadings. Overruling

plea proved false by pleader's own evidence.

Dwyer v. Rohan [510. App] 73 S. W. 384.

Curing denial of motion to plead more spe

cifically. Currie Fertilizer Co. v. Krish. 24

Ky. L. R. 2471, 74 S. W. 268.

Rem-s1 of continuance cured by proof by

other witnesses. Louisville 8: N. R. Co. v.

Voss [Tenn] 72 S. W. 983.

18. Lyons v. Berlsu [Kan.] 73 Pac. 52;

Houston Biscuit Co. v. Dial [Ala.] 33 So. 268:

Curd v. Wissler [Iowa] 95 N. W. 266;

Schiageter v. Gude. 30 C010. 310. 70 Fee. 428:

Varty v. Messmore [Mich.] 93 N. W. 611;

Mauney v. Hamilton [N. C.] 43 S. E. 901.

Withdrawal held curative. M. Groh’s Sons

v. Groh [N. Y.] 68 N. E. 992.

Erroneous answer corrected by counsel.

Styles v. Village of Decatur [Mich.] 91 N.

W. 622.

By striking and instructing. Southern

1nd. R. Co. v. Davis [Ind. App.] 68 N. E. 191.

Not cured by tardy exclusion. Gattis v.

Kilgo. 131 N. C. 199. Not 11' strong impres

sion has been produced. State v. Hill, 52

W. Va. 296. Acquiescing in request but fail

ing to strike not curative. M. Groh's Sons

v. Groh [N. Y.] 68 N. E. 992.

20. San Antonio Traction Co. v. Bryant

[Tex. Civ. App.] 70 S. W. 1015. Curing

amendment. Ladd v. Witte [Wis] 92 N. W.

365.

Curlng erroneous evidence. Buckman v.

Missouri. etc.. R. Co. 7M0. App.] 73 S. W. 270:

Allington & Curtis Mfg. Co. v. Detroit Re

duction Co. [Mich] 95 N. W. 562; Vickborn

v. Pollock [Mich.] 95 N. W. 576; Bonebrake

v. Tnuer [Kan] 72 Fee. 521; Leavitt v. New

Encland Telephone & Telegraph Co. [N. H.]

56 Atl. 462; Stone v. Boston & M. R. R. [N.

PL] 55 Atl. 359; Frizzeii v. Omaha. 81:. R.

Co. [C. C. A.) 124 Fed. 176; Sanders v.

North End 13. & L. Ass'n [Mo.] 77 S. W. 833.

walker v, Guthrie [510. App.] 76 S. W. 675',

Tanssig v. “'lnd IMO. App] 71 S. W. 1095;

McCoy v. Munro. 76 App. Div. [N. Y.] 435;

Dudley v. Dnvai. 29 Wash. 528. 70 Pac. 68:

Guertin v. Town of Hudson. 71 N. H. 505;

Hedlum v. Holy Terror Min. Co. [8. D.] 92

N. W. 31; Gulf. etc., R. Co. v. Cornell [Tex.

Civ. App.] 69 S. W. 980; Butler v. Detroit.

etc., R. Co. [Mich.] 92 N. W. 101; Gulf. etc..

R. Co. v. Brown [Tex. Civ. App.] 76 S. W.

794; Birmingham R. & Elect. Co. v. Jackson

[Ala.] 34 So. 994; Chicago, etc.. R. Co. v.

Buie [Tex. Civ. App.] 73 S. W. 853; L0uis-.

ville & N. Terminal Co. v. Jacobs [Tenn.]

72 S. W. 954; Crow v. Metropolitan St. R. Co.

[N. Y.] 66 N. E. 1106; Dunford v. Interurbain

St. R. Co., 84 N. Y. Supp. 865; Washington

Life Ins. Co. v. Berwald [Tex. Civ. App.] 72

S. W. 486; M. Groh's Sons v. Groh, 80 App.

Div. [N. Y.] 85.

Facts found under instruction submitting

defenses made in overruled plea. Home Life

Ins. Co. v. Fisher, 188 U. S. 726. Instructions

given after failure to renew motion to strike.

Wynn v. City of Yonkers. 80 App. Div. [N.

Y.) 277. Hypothetical question too broad.

Thomas v. Dabblcmont [Ind. App.] 67 N. E.

483; Tipton Light. Heat 6: Power Co. v. New

comer [Ind. App.] 67 N. E. 548. Evidence

not cured. Moravec v. Grell. 78 App. Div.

[N. Y.] 146, 12 N. Y. Ann. Gas. 294; Gulf. etc...

R. Co. v. Ryon [Tex. Civ. App.] 72 S. W. 72;

Brunnemer v. Cook & Bernheimer Co., 85 N.

Y. Supp. 954; Moore v. Palmer [N. C.] 44 S.

E. 673.

Curing other parts of charge. Birming

ham Southern R. Co. v. Powell [Ala] 33

So. 875; Fitzpatrick v. Union Traction Co.

[Pa.] 55 Atl. 1050; Lsckiand v. Chicago &

A. R. Co. [Mo. App.] 74 S. W. 505: Chicago

City R. Co. v. Mead [BL] 69 N. E. 19; City of

Macon v. Holcomb [111.1 69 N. E. '19; Hale v.

Knapp [Mich.] 96 N. W. 1060; City of Lin

coln v. Miller [Neb.] 96 N. W. 484; National

Cash Register Co. v. Bonneville [Wis.] 96 N.

W. 558; Montgomery v. Delaware Ins. Co.

[8. C.] 45 S. E. 994; Mosaic Tile Co. v. Chlera

[Mich] 95 N. W. 537; Jacoby v. Stark [111.]

68 N. E. 557.

See also Instructions for rule that charge

will be sustained it correct as an entirety

and not misleading.

Explanation of charge. Donovan v. Weed.

83 N. Y. Supp. 682. Not cured where court

reaffirmed the earlier error. Kelly v. United

Traction Co., 85 N. Y. Supp. 433.

Attention should be called to previous

charge. Morris v. Warllck [0a.] 45 S. E.

407.

Not cured by subsequent charge.

v. Daly [Or.] 73 Pac. 5.

Curing erroneous remarks. James Curran

Mfg. Co. v. Aultman & Taylor Mach. Co., 172

N. Y. 623; Perry v. Cobb [Ind. T.] 76 S. W.

289; Connolly v. Brooklyn Heights R. Co..

83 N. Y. Supp. 833; Sebeck v. Plattdeutsche

Volksfest Verein [C. C. A.] 124 Fed. 11.

21. Curing erroneous remarks by judge.

Smith v. Hopkins [C. C. A.] 120 Fed. 921.

Curing evidence. Badger Tel. Co. v. Wolf

River Tel. Co. [Wis.] 97 N. W. 907; Gold

schmidt v. Maler [Cal.] 73 Pac. 984.v Rul

ings on evidence and requests to charge.

Kansas City. etc" R. Co. v. Weeks [Ala.] 34

So. 16.

Curing overruling of demurrer. Life As

sur. Co. of America v. Haughton [Ind. App.)

67 N. E. 950.

Sears
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rulings or proceedings," by verdict or findings," or by judgment," or by a remit

titur of damages.”

22. Curing denial of continuance. Rich

ard v. Mouton. 109 La. 465. Denial of right

of cross-examination cured by recalling.

Cahill v. Applegarth [Md.] 56 AU. 794. Ad

mission o! depositions against new party

who had no notice cured by leave to take

further proof. Kosmeri v. Mueller [Mlnn.]

97 N. W. 660. Denial of leave to amend

answers on examination cured by striking

out and being otherwise proved. Southern

R. Co. v. Shelton [Ala.] 34 So. 194. Over

ruling plea in abatement and motion to

strike which had been erroneously sustained

against demurrer. Vi’uli't v. Lindsay [Ariz.]

71 Pac. 963. Preliminary examination as to

knowledge of "supposed" scene of an acci

dent, cured by condition imposed on admit

ting evidence on issues. Schaetcr v. City of

.‘lshland [Wis] 94 N. W. 303. Remarks

cured by rebuke and instructions. Witzel

v. Zuel [Mlnn.] 96 N. W. 1124.

Rulings cured by grant of new trial.

Rembt v. Roehr Pub. Co., 71 App. Div. [N.

Y.] 459.

Setting aside referee's report not cured by

retrial on different facts. Neeley v. Roberts

[3. D.] 95 N. W. 921.

23. Walden v. City of Jamestown. 79 App.

Div. [N. Y.] 433. 12 N. Y. Ann. Gas. 313.

Cure by eliminating issue to which rulings

pertained. Washburn-Crosby Co. v. William

Johnston & Co. [0. C. A.] 125 Fed. 273; Far

ley v. Missouri. etc.. R. Co. [Tex. Civ. App.]

77 S. W. 1040.

Cure of rulings on the pleadings. 0n de

murrers. Northrop v. Chase [Conn.] 56 Atl.

518; Parkhurst v. Swift [Ind. App.) 68 N. E.

620; Joy v. Liverpool. L. & G. Ins. Co. [Tex.

Civ. App.] 74 S. W. 822; 1V00d v. Wnck [Ind.

App.] 67 N. E. 562; Skinner v. Hale [Conn]

56 Atl. 524; Romy v. State [Ind. App.] 67

N. E. 998; Consolidated Stone Co. v. Morgan

[Ind.] 66 N. E. 696.

Refusal to strike

against by court. Dwyer v.

App.] 73 S. W. 384.

Amendments. Clark v. Brooklyn Heights

R. Co., 78 App. Div. [N. Y.] 478, 12 N. Y.

Ann. Cas. 333.

lrrclevancy in pleadings cured. Missou

ri. etc., R. Co. v. McGehee [Tex. Civ. App]

75 S. W. 841.

Curing exclusion of evidence. Union

Traction Co. v. Barnett [Ind. App.] 67 N. E.

205; Riley v. Bell [Iowa] 95 N. W. 170; Ham

ilton v. Michigan Ccnt. R. Co. [Mich.] 97

N. W. 392; Union Casualty & Surety Co. v.

Goddard [Ky.] 76 S. W. 832; Stevens v.

Beardsley [Mich.] 96 N. W. 571; Morse. Wil

liams & Co. v. Puffer. 182 Mass. 423; Deuter

man v. Pollock, 172 N. Y. 595; Hart v. Tuite.

75 App. Div. [N. Y.] 323. Curing rejection 01

evidence by finding nonexistence of that to

which it related. Montana Ore Purchasing

Co. v. Boston & M. Consoi. Copper & Silvar

Min. Co., 27 Mont. 288, 70 P210. 1114.

Admitted evidence cured. Garr v. Cranney

[Utah] 70 Pac. 853; N. & M. Friedman Co. v.

Atlas Assur. Co. [Mich.] 94 N. W. 757;

O‘Brien v. Kluver [Neb.] 94 N. IV. 595;

Mosher Mfg. Co. v. Texas Contract Co. ['l‘ex.

Civ. App.] 74 S. W. 597; Wisconsin Farm

Land Co. v. Bullard [Wis.] 96 N. W. 833;

counterclaim found

Rohan [Mo.

South Covington. etc.. R. Co. v. McHugh

[Ky.] 77 S. \V. 202; Harper v. Marion County

[Tex. Civ. App.] 77 S. W. 1044: Staggenborg

v. Siaggenborg‘ [Ky.] 77 S. W. 173. Evi

dence going to damages cured by nominal

verdict. Shroyer v. Campbell [Ind. App.]

67 N. E. 193. Unqualified opinions as to

value of services—award too small to have

been affected. Cunningham v. Hewitt, 81 N.

Y. Supp. 1102. Evidence of limitations not

entering into findings based solely on evi

dence of boundary. Brown v. Johnson [Tex.

Civ. .-\pp.] 73 S. W. 49.

Curing personal Inlpectlon by jurors.

Gans v. Metropolitan St. R. Co., 84 N. Y.

Supp. 914.

Curing error. in charge. Pferdmenges.

Preyer 8.: Co. v. Butler. Stevens & Co. [Ga.]

43 S. E. 695; Ball v. Gussenhoven [Mont.] 74

Pac. 871; Central 0! Georgia R. Co. v. Stance]

[Ga.] 44 S. E. 975; Joines v. Johnson [N. C.]

45 S. E. 828; Johnson v. Franklin [Ten Civ.

App.] 76 S. W. 611; Cabell v. McKinney [Ind.

App] 68 N. E. 601; Rankin v. Sharples [11].]

69 N. E. 9; Mountain v. Day [Mlnn.] 97 N.

W. 883; Koch v. Bamtord Bros. Silk Mfg.

Co. [N. J.] 55 Atl. 271; Southern Indiana R.

Co. v. Davis [Ind. App.] 68 N. E. 191; Pette

way v. McIntyre, 131 N. C. 432; Jones v.

Kansas City, etc.. R. Co. [Mo] 77 S. W. 890;

Leidigh v. Keever [Neb.] 97 N. W. 801; Gatz

meyer v. Peterson [Neb.] 94 N. W. 974:

Dornbrook v. M. Rumely Co. [Villa] 97 N.

W. 493; Blackwell v. Farmers' & Merchants‘

Nat. Bank [Tex. Civ. App.] 76 S. W. 454;

Zimmerman v. Denver Consol. Tramway Co.

[0010. App.] 72 Pac. 607; New Omaha Thom

son-Houston Elect. Light Co. v. Dent [Neb.]

04 N. W. 819; Meyer v. Baird [Iowa] 94 N.

W. 1129; Crafts v. Carr. 24 R. I. 397. 60 L.

R. A. 128; Kean v. Schocning [Mo. App.] 77

S. W. 335; Moore v. Lindoli R. Co. [No.1 75

S. W. 672; Nelson v. Cal Hirsch & Sons' Iron

& Rail Co. [l\io. App.] 77 'S. W. 590; McDer

mott v. St. Wilhelmina Benev. Aid Soc. [11.

I.] 54 Atl. 58; Denison & S. R. Co. v. Randell

[Ten Civ. App.] 69 S. W. 1013; Hurst

v. Benson [Tex. Civ. App.] 71 S. W. 417; In

ternational. etc.. R. Co. v. Lister [Tex. Civ.

\pp.] 72 S. W. 107: Dale v. Southern R. Co.

1N. C.] 44 S. E. 399; Johnston v. Kleinsmith

[Tex. Civ. App.] 77 S. W. 36; In re H'itha

way‘s Will [Vt.] 53 At]. 996; Mover v. Mil

waukee Elect. R. & Light Co. [\VisJ 93 N.

W. 6: Davis v. Huber Mfg. Co. [Iowa] 93 N.

W. 78; Indianapolis St. R. Co. v. Hockett, 159

Ind. 677; Chicago. etc., R. Co. v. Linn, 30

Ind. App. 88; Purcell v. Chicago & N. W. R.

Co., 117 Iowa. 667; Murphy v. St. Louis Tran

sit Co. [Mo. App.] 70 S. W. 159; Krepp v. St.

Louis, etc.. R. Co. [Mo. App] 72 S. W. 479;

Crossen v. Grandy. 42 Or. 282, 70 Pac. 906;

Wetzstein v. Largey. 27 Mont. 212. 70 Pac.

717; Gordon v. Sullivan [Wis.] 93 N. W. 457;

Connecticut Fire Ins. Co. v. Clark. 24 Ohio

Circ. R. 33; Peterson v. Wadley. etc.. R.

Co. [Ga.] 43 S. E. 713; Clear Creek Stone Co.

v. Dearmln [Ind.] 66 N. E. 609; Kentucky

Distilleries & IVarehouse Co. v. Schreiber.

24 Ky. L. R. 2236. 73 S. W. 769; Louisville &

N. R. Co. v. Crady. 24 Ky. L. R. 2339. 73 s. W,

1126; Love v. Love [Mo. App.] 73 S. W. 255;

Noll v. St. Louis Transit Co. [Mo. App.] 73

S. W. 907. Verdict was expressly based on
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HEALTH."

51. Health and Sanitary Regulation-l §2. Health Officers (176).

1173).

s1. Health and sanitary regulations. Power to adopt measures for public

health—Legislative regulation of the length of hours of labor in industries not

considered healthful is justified under the police power,“ as are provisions for

the licensing of barl>ers,"’8 or requiring locomotive firemen to prevent the escape

of smoke from their locomotives.”

A city under a power to regulate the removal and disposition of garbage

and refuse has power to grant an exclusive right for a. term of years to those

erecting a crematory.‘o A board of health cannot prohibit the collection of refuse

from a sanitarium for consumptives, where it is not shown that such refuse is

more dangerous to health than from hotels or other public houses.31

Precautions against contagious diseases—A Christian Science healer is not

regarded as a physician required to report contagious diseases.“ Authority con

ferred by the state on local governments to adopt rules and regulations for preserva

tion of health must be exercised in the manner prescribed."

Vaccination.“—Laws requiring compulsory vaccination of school children

are regarded as valid exercises of the police power."

‘:nobjectionablo instructions. First Nat.

Hank v. San Antonio, etc.. R. Co. [Tenn Sup.]

7? S. W. 410. Wrong charge on burden of

proof of issue found for objector. Butte &

B. Consol. Min. 00. v. Montana Ore Purchas—

'ng Co. [0. C. A.] 121 Fed. 624; Indianapolis

4t. R. Co. v. Brown [Ind. App.] 69 N. E. 407.

Disregard of erroneous charge. Stoncr v.

Alau [‘VyoJ 72 Pac. 193.

Curing return! to charge. Orient Ins. Co.

v. Leonard [(3. C. A.] 120 Fed. 808.

By adverse verdict on merits. Halley V.

'i‘ichenor [Iowa] 94 N. W. 472; Chicago, etc..

R. Co. v. Lee [Kan] 72 Fee. 266; Anderson

v. McDonald [’Wash.) 71 Pac. 1037.

Cure of rclusal to take case from Sury.

National Revere Bank v. National Bank or

’tt-public, 172 N. Y. 102; Northern Electrical

Mfg. Co. v. H. M. Benjamin Coal Co. [Wis.]

'42 N. W. 558.

General charge cured by verdict. Dannor

v. Crew [Aim] 84 So. 822.

Curing Iprclirl [interrogatories not peremp

mry in requiring "yes" or "no." Chicago,

etc.. R. Co. v. Rains. 203 III. 417.

Cufan other finding-n. Wagoner v. Silvs.

[CaL] 73 Pac. 433.

Refusal to transfer cause to equity cured

by correct verdict. Darnall v. Jones' Ex'rs,

24 Ky. L. R. 2090. 72 S. W. 1108.

2:. Bad instructions in equitable action.

ihe verdict having been disregarded. Hal

~umd v. Coen [Ind. App.] 67 N. E. 957; Dowie

v. Driscoll [111.] 68 N. E. 56. Ruling or an

swer cured by accepting consent decree.

Town of Bristol v. Bristol & Warren Water

works (R. I.] 55 At]. 710. Curing evidence.

Price v. Oatman [Tex. Civ. App.] 77 S. W.

258. Refusal to require cost bond from suc

‘nssfui plaintiff. Good Eye Min. Co. v. Rob

ZIISOII [Kan] 73 Pac. 102. Delay in entering

judgment cured short time to plead. Sec

ond Nat. Bank v. Ralphsnyder [W. Va.] 46

S. E. 206. Curing refusal to strike prayer

for improper relief. Baum v. Corsicana Nat.

Bank ['I‘ex. Civ. App.] 75 B. W. 863. State

ment that evidence was not considered is not

curative. Robinson v. New York El. R. Co..

175 N. Y. 219. \

25. White v. Glover [Tex. Civ. App.] 71 S.

W. 819. The rcmittitur was necessitated for

other reasons. Herpolshelmer v. Funke

[Neb.] 95 N. W. 688. Voluntary remittitur.

Gulf, etc.. R. Co. v. O’Neill ['I‘ex. Civ. App.)

74 S. W. 960. Error in failing to limit

amount of recovery cured by remittitur.

Missouri, etc.. R. Co. v. Pawkett (Tex. Civ.

App.] 68 S. W. 323.

26. See Medicine and Surgery; Cemeter

ies; Food.

27. Eight hours 1. day for all working

men in mines, smelters and mills for the re

duction of ores [Act Feb. 23, 1903, St. 1903,

p. 33, c. 10] In re Boyce [Nev.] 75 Pac. 1.

28. Laws 1901, p. 349, c. 172. State v.

Sharpless. 31 Wash. 191. 71 Fee. 737.

29. People v. Horton, 41 Misc.

309.

30. Such right may be protected by in

junction. Caiitornia. Reduction Co. v. Sani

tary Reduction Works (C. C. A.] 126 Fed. 29.

31. People v. Van Fradenburgh, 81 App.

Div. (N. Y.) 259.

33. Rev. St. 1899. fl 8507, 8515, 8517, Kan

5113 City Ordinance, 5 95. Kansas City v.

Baird. 92 Mo. App. 204. Evidence held in

sufficient to show knowledge of a Christian

Scientist that a person he was treating suf

fered from a contagious disease which he

was bound to report. Kansas City v. Baird,

92 Mo. App. 204.

88. A local board 01’ health cannot en

force a. quarantine in Iowa. without written

notice of the existence or disease given by a

physician. [Act 24, Gen. Assembly, c. 59,

Code. 5 2568]. State v. Kirby [Iowa] 94 N.

W. 254. Where notice 0! quarantine is not

given to the mayor. one who violates such

quarantine cannot be convicted oi.’ s. viola

tion of the quarantine statute. Id.

84. In an action for refusal to suffer vac

cination. medical history of individual cases

of vaccination is inadmissible to show in

Jurious cfloct. Commonwealth v. Pear

(N. Y.)



174 HEALTH § 1. 2 Our. Law.

Taking of property and compensation.—The owner of one-half of a double

house cannot recover against the owner of the other half for loss of lateral sup

port where such half is torn down by the other under order of the board of

health.“ In the absence of a statute imposing liability, a municipality is not

liable for damages in enforcing health ordinances," but the health officers per

sonally may be,“8 as where they act under a void ordinance." A board of health

may abate a cause of sickness without hearing, though it necessitates the destruc

tion of private property.‘0

Punishment and prevention of violation of regulations.“—Where statutes

make separate provision against.drainage into the stream, and against maintenance

of structures producing such drainage, the penalty provided for one cannot be

applied to the other.‘2

Care of contagion.—The establishment of a pest house within statutory limits

from a city has been held the proximate cause of injuries sustained by one visiting

a family resident near the pest house, and contracting smallpox from a mem

ber thereof who has been infected from the pest house.“

The fact that a board of health has assumed control of an infected railroad

train, and the company has complied with the direction of the board, may re—

lieve the company from liability for diseases communicated subsequently.“ Where,

by failure to appoint a successor to a county physician, the county necessitates

an employer’s furnishing supplies for medical attendance, etc., to his employee who

have been quarantined, it becomes liable to him for the expense incurred.“ A

town is liable for services and expenses incurred at the direction of a town health

officer in taking charge of quarantined premises in which are smallpox patients.“

By statute, the county may be liable to townships for necessary quarantine

expenses and for medical treatment," or to cities.“

[Mass] 66 N. E. 719. Reasons dependent on

defendant's personal opinion are irrelevant.

Id.

88. Viemeister v. White, 84 N. Y. Supp.

712. Though compliance is made a condi

tion for attendance on the public school,

they do not infringe on individual rights or

deny equal protection of the laws and

the fact that the constitution provides for

the maintenance of public schools does not

confer a constitutional right of education

which the legislature cannot regulate by re

quiring vaccination as a. condition for at

tendance. Id. And see note, p. 176, post.

36. It will be presumed that the order

was valid and the work need not have been

done by the servant of the board oi! health.

St. 1897. c. 219, providing for the destruction

of buildings dangerous to health. McKenns.

v. Eaton, 182 Mass. 346. ‘

Precautions against spread of small

pox. Village of Verdon v. Bowman [Neb.]

97 N. W. 229. A municipal corporation is

not liable for property mistakenly destroy

ed by health ofi‘icers. Lowe v. Conroy

[Wis.] 97 N'. W. 942.

38. Lowe v. Conroy [Wis.] 97 N. W. 942.

39. Evidence held sufficient to show de

struction of property under authorization of

health officer. Lowe v. Conroy [Wis.] 97 N.

W. 942.

40. Hides and beef destroyed on the

ground that it was infected with anthrax

[Rev. St. 1898, §§ 1411. 149122, 1414]. Lowe v.

nro Wis] 97 N. W. 4 .C041. derisdiction of the municipal court of

New York of an action for violation of or

87.

To render the county liable

ders of the health department is not dl

vested by the fact that the action is not

brought in the district where the violation

occurred and a. removal must he demanded

on or before ioinder of issues [Laws 1902,

p. 1497, c. 580, § 25, subds. 4 and 5]. Depart

ment of Health of N. Y. v. Halpin, 40 Misc.

(N. Y.) 243.

42. Under Act March 24, 1897, the only

Jurisdiction of the court of equity is to abate

the structure complained of and a prelimi

nary iniunction against a flow of sewerage

cannot be awarded. Board of Health of

Paterson v. City of Summit [N. J. Eq.] 56

Atl. 125.

48. Evidence held to show that plaintiff

was contributorily negligent. Henderson v.

O'Haloran, 24 Ky. L. R. 995, 70 S. W. 662, 59

L. R. A. 718.

44. Smallpox contracted some six weeks

after the assumption of control. Mason v.1

111. Cent. R. Co. [Ky.] 77 S. W. 375.

45. Bayles' Ann. Civ. St. art. 4340. pro

vides that the county physician may be di

rected by the commissioners' court to de

clare and maintain a quarantine and furnish

supplies to those confined at the expense of

the county. King County v. Mitchell [Tom

Civ. App.] 71 S. W. 610.

4B. Keefe v. Town of Union [Conn.] 68

Atl. 571.

47. Gen. St. I 7059. Town of Louriston v.

Board of Com'rs [Mlnn.] 98 N. W. 1053. Pro

visions for re-payment to township board of

health of expenses incurred as to contagious

diseases, do not cover I. Voluntary donation

to a physician for care of smallpox patient



2 Our. Law. HEALTH § 1. 175

for persons employed by a city board of health in relation to a pest house, the

county must have notice of employment."

Statutes imposing liability on the county for village expenditures in con

trolling contagious discases are not retroactive as to bills actually paid and ad

justed before its enactment." The county may be bound in the absence of statutes

to the contrary, though the contract does not appear on the proceedings of the coun

ty board of health.“

Recovery is usually allowable only where not to be had against the individu

als in whose care expenses are incurred.” Failure to pay quarantine expenses

does not render the person quarantined a public charge in the sense that recovery

over may be had from the county of his last settlement.“

Allowance and payment of claims.—A township board of health need not

keep, in a book of its own, an account of items furnished each person, if it is able

to render the itemized and separate statement required.“ Statutes providing

that the necessary expenses of town health ofiicers shall be paid by the county

treasurer on approval of their bill by the county health oflicer do not require that

bills for services rendered at the direction of the health oflicer must be paid by

him or that they should be paid only when approved by the county health officer.“

In Oklahoma, the county board of health must audit and allow or reject, or

modify and adjust, accounts against the county incurred in the discharge of its

duty or of its members, and then certify them for payment to the board of county

commissioners." The commissioners can act only on the certification of the board

of health, and not on certification by individual members, and the proceedings

of the board cannot be shown by parol evidence where the record is not de

stroyed." Where the county is made liable for expenses of quarantine, an al

lowance by a township board of health is binding on the board of supervisors of

the county as to the character of the disease, the necessity and fitness of the

articles furnished and rendered, as well as the fact that they were furnished."

An action against the county to recover expenditure in caring for quarantined

in addition to his charges. [Comm Laws

1897, i 4424]. Village of Durand v. Board of

nished to indigent persons and for services

and general supervision rendered by him

Sup'rs [Mlch.] 93 N. W. 1074.

48. Where the county physician refused

to attend a person suffering with a conta

gious disease, expense incurred by a city

health officer may be recovered against the

county, or additional salary paid an inspect

or for extra services in locating and con

trolling contagion under Laws 1902, c. 29, i

29. Mankato v. Blue Earth County, 87 Minn.

425. The county is not liable for compensa

tion of persons employed by a city health

board to disinfect the premises and effects

of persons quarantined for smallpox. [Code,

fl 1034, 1037, 1040, 1041]. Schmidt v. Musca—

tine County [Iowa] 94 N. W. 479. A stat

ute conferring power on county boards of

health to quarantine for contagious diseases.

renders the county liable for expenses

though the quarantine is ordered by the

town council at the direction of the' board.

Bardstown v. Nelson County, 25 Ky. L. R.

1478. 78 S. W. 169.

40. Schmidt v. Muecatine County [Iowa]

94 N. W. 479.

50. Village of Lake Crystal v. Board of

Com'n [Minn] 97 N. W. 888.

51. Bardetown v. Nelson County, IS Ky.

L R. 1478, 78 B. W. 169.

n, A physician can recover against the

mung, only for services rendered and fur

necessary to quarantine, and keep smallpox

under control, and for attention to persons

quarantined. Hudgins v. Carter County, 24

Ky. L. R. 1980, 72 S. W. 730. A physician

caring for a smallpox hospital at direction

of the city board of health. cannot recover

against the county unless it is shown that

the patients or those liable for their sup

port, were unable to pay. Walker v. Boone

County [Iowa] 97 N. W. 1077. Allowance

by the township board is conclusive as to

the inability of the patient to pay. Cedar

Creek Tp. v. Board of Bup’rl [Mlch.] 97 N.

W. 409.

53. Town of Louriston v. Board of Com'rs

[Mlnn.] 93 N. W. 1053. Evidence held suf

ficient to authorize a recovery by a physi

cian against an individual for services in e

smallpox case as against a contention by de

fendant that he thought the city was assum

ing liability therefor. Smith v. Hobbs [Ga.)

45 S. E. 983.

54. Cedar Creek Tp. v. Board of Sup‘rs

[Mlch.] 97 N. W. 409.

55. Gen. St. 1902. i 2522.

of Union [Conn.] 56 Atl. 571.

Keefe v. Tovvn

56, 57. Cooke v. Board of Com're [0kl.]

73 Fee. 270.

58. Comp. Laws. l 4424. Cedar Creek Tp.

v. Board of Sup’rs [Mlch.] 97 N. W. 409.
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persons is not similar to actions on account 'in which the account cannot be con

troverted, unless denied in a previously filed ailidavit.“ Objection that the

petition does not allege that articles furnished were absolutely essential must be

taken by special exception."0

§ 2. Health officers.“—Under the Greater New York charter, the coroner

may appoint a coroner's physician, whose term of oflice is identical with that

of the coroner.” After the abolition of the coroner’s oifice, the physician is not

eligible to the civil service preferred list of suspended employes.83 A statute

substituting for town boards of health, a physician appointed by the judge of

the superior court, does not abrogate previous statutes binding towns to take

such measures as are necessary to prevent the spread of diseases.“

Sanitary inspectors, under the Greater New York charter, are officers en

titled to salary, though temporarily prevented from performing their duty."

Where it is provided that the salary of a health officer is to be fixed by the board

of supervisors, the officer cannot sue on a quantum meruit.“

The general rule which prohibits a member of a board or council from em

ploying or contracting with one of the members does not apply to boards of health,

and it is within the power of such board to employ a member, a physician, to

care for persons affected with contagious diseases." A board of health un

der authority to make necessary by-laws may enact a by-law authorizing its

secretary to employ a physician for attendance on smallpox patients.“ Such

physician may recover reasonable compensation if there are no regulations as to

charges, and such compensation is not afiected by an attempt by the board of

health to fix the amount after the services are rendered.” The amount previ

ously paid others by the town for similar services cannot be shown.'m

50. The county may be allowed to cross

cxamine as to items of expense [Rev. St.

art. 2266]. King County v. Mitchell [Tex.

Civ. Ann] 71 S. W. 610.

60. King County v. Mitchell

.»\pp.] 71 S. W. 610.

81. Rev. St. §§ 2115, 2140, relative to the

appointment of health officers, and for pay

ment of expenses of board of health, are

mandatory. State v. City of Massillon, 24

Ohio Cir. Ct. R. 249.

For the accomplishment of a public object

such as the preservation of public health and

preventing the spread of diseases, the legis

lature may itself appoint or direct the ap

pointment of town health officers, and im

pose the necessary expenses 0! such officers

incurred in the performance of their duties

on the municipalities for which they are re

spectively appointed. Keefe v. Town of

Union [Conn.] 56 Ati. 571.

62. Consol. Act, 5 1769 (Laws 1882, c.

410) Greater New York, § 1571, as amended

by Laws 1901, c. 466. People v. Golden

kranz, 38 Misc. (N. Y.) 682.

63. People v. Goldenkranz,

Y.] 682.

64. Keefe v.

Atl. 571.

0-5. A sanitary inspector of a. village, at

me time of consolidation, who was not as

signed to service in any of the departments

during a period of five months continued to

hold his position during such time. Stod

dard v. City of N. Y., 80 App. Div. (N. Y.)

254.

80. Yandeli v. Madison County [Miss] 32

So. 918.

67. Appeal of Board of Health [Minn.] 95

N. W. 221. The health oflicer may be al

[Tex. Civ.

88 Misc. [N.

Town of Union [Conn.] 66

lowed compensation for his services in at

tending patients, by the board of which he

is a member and though he participates in

its allowance. Cedar Creek Tp. v. Board 0!

Sup'rs [MichJ 97 N. W. 409.

68,09,70. Clement v. City of Lewiston.

97 Me. 95.

Note—Vaccination: A board of health may

be empowered to require vaccination (State

v. Hay, 126 N. C. 999, 78 Am. St. Rep. 691;

State v. Board of Education, 21 Utah. 401;

Matter of Rebenack, 62 Mo. App. 8), and may

without express authority. require it as pre

requisite to attendance at school (State v.

Board of Education, 21 Utah. 401; but see

State v. Burdge, 95 Wis. 390, 60 Am. St. Rep.

123), but only where there is an epidemic of

smallpox in the city (Lawbaugh v. Board of

Education, 177 Ill. 572; School Directors v.

Breen, 60 Ill. App. 201; Potts v. Breen, 167

ill. 67). A condition of health rendering vac

cination dangerous is a defense to a prosecu

tion for failure to obey a regulation requir

ing it. State v. Hay, 126 N. C. 999, 78 Am.

St. Rep. 691. Only a person who is infected

or has been exposed may be quarantined for

refusal to be vaccinated. Matter of Smith.

146 N. Y. 68, 48 Am. St. Rep. 769. From note

to Blue v. Beach, 80 Am. St. Rep. 195. The

constitutionality of compulsory vaccination

laws was first upheld in Morris v. City of Co

lumbus, 42 L. R. A. 175. Regulations re

quiring vaccination of school children have

11so been upheld in Dufl‘leld v. School Dis

trict, 162 Pa. 476, reported with note 25

,. R. A. 152, and State v. Zimmerman IMinn.)

)0 N. W. 783. The doctrine that the exist

ence of an epidemic is necessary to the va

lidity of such a regulation was denied in Bis

sell v. Davison, 65 Conn. 183, 29 L. R. A. 251.
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HIGHWAYS AND STREETS.

5 1. Definitions and Classifications (177). § 15. Detective or Unsafe Streets or High

§2. Establishment by Dedication, Pre- ways (194).

scriptlon. or User (177). A. Liability of Municipalities in General

§ 3- Establishment by Statutory Proceed- (194).

ings (179). B. Notice of Defect (196).

§ 4. .Anoertuinment and Resurvey; Relo- C. Sidewalks (198).

cations (132). D. Barriers‘ Railings, and Signals (199).

§ 5. Alterntlonl and Extensions (182). E. Snow and Ice (199).

5 6. Chunze of Grade (183). F. Defects Created or Permitted by Abut—

l 7. Improvement and Repair (183). ting Owners and Others—Joint and

5 8. Abandonment and Diminution (184). Several Liability (200).

5 0. Vacation (185). G. Persons Entitled to Protection (202).

l 10. Street and Highway Oiiiccrs and Dis- H. Remote and Proximate Cause of In

tricts (ll-£0). jury (202).

§ 11. Fiscal Afloirn (187). I. Contributory Negligence of Person In

! 12. Control by Public, and Public Regu- jured (203).

lotions (187). J. Notice of Claim for Injury and Intent

5 13. Rights 0! Public Use—Law of the 10 Sue (205)

Rond (150). K. Actions (206).

§14. Rights 0! Abuttcrs—Ownerohip of 516- Injury to, Obstruction of, or En

Fee (192). croncbment on, Street or Highway (207).

§ 1. Definitions and classifications—In popular but not technical use, high

ways are rural and streets are urban thoroughfares,u and in some limited senses a

private way may be included in the meaning." Where a country road is taken into

a city by annexation, it becomes a city street without formal action," but the exten

sion of the territorial limits of a city to include a turnpike will not deprive its owner

of his rights therein."

§ 2. Establishment by dedication, prescription, or wen—Dedication and ac

ceptance by the public must concur," though where a highway is established by the

state no acceptance is necessary."

No declaration, oral or written, is necessary to dedicate a street.

tention may be established in any way by which it may be made manifest.

and plat may be alone sufficient."

Such an in

A survey

The intention must, however, clearly appear

either from declarations or circumstances."

71. The word "highway" or "road" in its

popular sense includes all public traveled

ways. whether county or town ways. Clark

7. Hull [Mass] 68 N. E. 60. In Texas a. pub

lic road or highway is one to which the com

missioner's court has assigned hands to

work. and the hnruls so assigned have work

ed; and the public use as such. Torno V.

State [Tcx. Cr. App.] 75 S. W. 500.

A highway is a pasage road or street

which every citizen has a right to use (3

Yentes, 421; 16 Mass. 33). "Highway" is

generic for all public ways, whether car

riage ways. bridle ways, toot ways, bridges,

railroads_ canals. or navigable rivers. Cyc.

Law Diet. "Highways."

A street is a public highway in a. city or

village. Cyc. Law Dict., "Street," citing 4

Serg. & R. [Pa.] 106; 11 Barb. [N. Y.) 399.

72. “'hothcr or not a private way used by

many people is a'street within the meaning

of an ordinance regulating the conduct of

railways at street crossings was held to be

a question for the jury. Pittsburg. etc., R.

co_ v. Robson [ill.l 68 N. E. 468. A street

located on the campus of a university. and

on ground owned and controlled by the uni

versity, the use of which by the public has

not been inconsistent with the university's

private ownership. is not 0. public street.

Curr. Law. Vol. 13—12.

Bolster v. Ithaca. St. R. Co., 79 App. Div.

[N. Y.] 239.

73. City of Louisville v. Brewer's Adm'r.

24 Ky. L. R. 1671, 72 S. W. 9.

74. Columbia & Cedar Creek Turnpike Co.

v. Vivion IMO. App.] 77 S. \V. 89.

75. Use for statutory period by public

makes no highway (Postal v. Martin [Neb.]

95 N. W. 8), though 9. map was made do

liminating a street at such point. there hav

ing been no public work ever done and the

strip having been fenced much of the time

(Loughman v. Long island R. Co., 83 App.

Div. (N. Y.] 629). Mere acceptance of the

plat and inclusion of the territory within

the city limits is not an acceptance, and

selling platted lots does not create a high

way. Russell v. Chicago & M. Elect. R. Co.,

205 Ill. 155. Compare Village of Lee v. Har

ris [ill.] 69 N. E. 230.

70. Knowles v. Knowles IR. 1.] 55 Atl.

755.

77. Village of Leo v. Harris [Ill.] 69 N. E.

230; Blennerhassctt v. Town of Forest City,

11'! Iowa. 680: Oregon City v. Oregon 8; C.

R. Co. [Or.] 74 Pac. 924; Roberts v. Mat

thews. 137 Ala. 523; Wright v. Oberlin, 23

Ohio Circ. R. 509; Price v. Strutton [Fla.] 33

So. 644. Detects in plat held cured by Comp.

St. art. 1. c. 14. § 115. Bellevue Imp. Co. v.
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An ordinance requiring that plats be submitted to the city engineer for approval

before approval by the council is valid."

The acceptance need not be express or forma .'° It may be affirmed if defect

ive," and presumptively goes to the entire plat."

the public cannot be retracted.“

A dedication once accepted by

To establish a highway by perscription, there must be user by the general pub

lic, under a claim of right, which is adverse to the occupancy of the owner of the

land, of some particular or defined way or track uninterruptedly, without substan

tial change, for a period of time necessary to bar an action for the recovery of the

land.“ Such a use, it is said, confers a permanent easement on the public, and pre

sumes a dedication ;“ but the use of a strip of land as a private road cannot convert it

into a public highway“ even if the owners allow the public to travel over it."

Kayser [Neb.] 95 N. W. 499. The grantee in

a deed of a. way “subject to a gate” has no

such title as will empower him to dedicate

the way to public use. Inhabitants of South

Berwick 1. York County Com'rs [Me.] 56

Atl. 623.

Statutory formalities necessary to records

tion, proper execution and acknowledgment

of dcdicntory plats, see Dedication. 1 Curr.

Law, p. 904.

78. Langan v. Whalen [Neb.] 93 N. W.

393; Guttery v. Glenn, 201 Ill. 275. Lacking

which mere use by the public cannot supply

a title or serve the basis of prescription.

Lawson v. Shreveport Waterworks Co. [La.]

85 So. 390. Grantee's stipulation to keep

open a road suillces. Id. Dedication of

easement for toll road inferred from use by

dedicators without charge. Halley v. Scott

County Fiscal Court, 25 Ky. L. R. 1471. 78

B. W. 149. Platted "levee" held to have been

dedicated for street use in view of absence

of other access to abutting lots and con

nection with streets. McAlpine v. Chicago,

6. W. R. Co. [Ken] 75 Pac. 73. Evidence

of dedication. City of Corsicana v. Anderson

[Tex. Civ. App.] 78 S. W. 261.

79. Hillman v. City of Seattle [Wash] 73

Pac. 791. But a. proprietor is entitled to

approval of his plat though he does not dedi

cate proposed streets to the public. Owen

v. Moreland [Mich-1 93 N. W. 1068.

80. Such acts will estop the grantor and

his successors in title from denying pur

chasers their easement therein (Corning a;

Co. v. Woolner [111.] 69 N. E. 53: Driscoll v.

Smith [Mass] 68 N. E. 210; Wright v. Wil

liams, 25 Ky. L. R. 1377, 77 S. W. 1128). and

use (Riley v. Buchanan, 25 Ky. L. R. 863. 76

S. W. 527), and improvement by the public

are an acceptance (Oregon City v. Oregon

& C. R. Co. [Or.] ‘74 Pac. 924; R. B. Park

& Co.~v. Orth, 24 Ky. L. R. 2209. 73 S. W.

1015). A stipulation in a deed that the

grantee will keep open a certain road in use

by the public is to be talvn as for the pub

lic benefit. and the public assent to it is

signified by its continuous use of the road.

Lawson v. Shreveport Waterworks Co. [1.11.]

35 So. 390.

Evidence held sufl‘icient to show accept

ance of plat by city. Johnson v. City of St.

Joseph, 96 Mo. App. 663.

81. Acceptance of streets platted by dis

seisor is affirmed by continuing to work

streets after rightful owner regains posses

sion and adopts dedication. City of Cor

Nor

sicana v. Anderson [Tex. Civ. App.] 78 S. W.

261.

82. Acceptance of some of the streets and

alleys on a plat is an acceptance of the en

tire system unless an intention to limit the

acceptance is shown. Village of Lee v. Har

ris [111.] 69 N. E. 230. Compare Russell v.

Chicago. etc.. R. Co., 205 Ill. 155.

88. Pence v. Bryant [W. Va.] 46 S. E. 275.

84. Gehris v. Fuhrman [Neb.] 94 N. W.

193; Horn v. Williamson [Neb.] 96 N. W. 178.

Interrupted use not sumcient. Postal v.

Martin [Neb.] 95 N. W. 8.

85. Riley v. Buchanan, 25 Ky. L. R. 863,

76 S. W. 527; City of Cedar Rapids v. Young.

119 Iowa, 552; Postal v. Martin [Neb.] 95 N.

W. 8; Rhodes v. Halverson [Wis.] 97 N. W.

514; Hartley v. Vermillion [Cal.] 74 Pac.

987; Porter v. Clinton. 24 Ky. L. R. 2435, 74

S. W. 232. Evidence of existence of high“

way by prescription or dedication before St.

1846, p. 137, c. 203 held sufficient to go to

Jury. Clark v. Hall [Mass] 68 N. E. 60. So

if the land he a school section and owned by

the state. Wallowa County v. Wade [On]

72 Fee. 793. A passageway leading to a.

spring and the spring itself having been

used by a. community for 75 ye‘ars, and both

repaired from time to time by the public,

will be presumed to have been dedicated.

Larkin v. Ryan, 25 Ky. L. R. 613, 76 S. W.

168. That a. highway between two lines of

fences was open for generations and used by

the public is suincient proof of user. Town

of Bmithtown v. Ely, 75 App. Div. [N. Y.]

309. Where the city had paved and repaved

a certain way. and assessed the expense in

part to the abutting owners, and the public

had used it for more than 40 years, it was

held to be a. public street though no record,

plat or express dedication of it could be

shown. Donohugh v. Lister [Pa.] 55 Atl. 23.

User extends to the full width of the high

way as fenced. Town of Smithtown v. Ely,

75 App. Div. [N. Y.] 309, 11 Ann. Gas. 459.

86. 1 Rev. St. [9th Ed.] p. 704, 5 100. Cul

ver v. City of Yonkers, 80 App. Div. [N. Y.]

309.

87. Hamilton v. Village of Owego, (2 App.

Div. [N. Y.] 312; Hartley v. Vermillion [Cal.]

70 Fee. 273. A private way to a private

ferry. Stickley v. Sodus Tp. [Mich] 91 N.

W. 745, 69 L. R. A. 287. W'here a. railroad

company in fulfilling its duty to one who

owned land on both sides of its road built

and maintained a planked crossing for him,

the use thereof by the public generally
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will such use authorize the city to accept and lay it out as such as though it had been

dedicated." The passing Over a part of an open common will not convert that part

into a public highway." Such acts as would establish a way by prescription over the

lands of a private person are suflicient.”

Legislative dedication in the public domain—The rule that a highway cannot

be established by prescription as against the government has no application to any

portion of the public domain within the act of congress giving a right of way for

highways.” Such act is a present grant, which when accepted by the public estab

lishes a highway." A state statute declaring that in counties containing public

lands, section lines shall be public highways, is an acceptance of the grant so that pur

chasers of such lands take them subject to the easement.“

§ 3. Establishment by statutory proceedings."—The power cf municipal of

ficers to establish new roads must be found in the statutes."

Occasion or necessity for road; objections—To justify laying out a road, it must

be shown to be necessary or at least useful to the public!“I

A turnpike company has no standing to oppose the laying out of a necessary

road merely because it parallels its road and will reduce its tolls." ‘ A crop of tim

othy on the land is no ground for a perpetual injunction against laying out a road,“

and that a proposed street crosses railroad tracks is not of itself sufficient to defeat

the opening of the street and the appropriation of the company’s land therefor.”

Location.—In many states, provision is made for highways along county and

town lines.1

Though an application is necessary, the description therein does not ordinarily

conclude the locating power which may lay out the road between the same termini

over any other route,’ and one who consents to the route as reported cannot object

6

would not make it a public way. Marino y.

Central R. Co. of N. J. [N. .T. Sup.] 58 Atl.

306.

88. Laws 1895, c. 635, tit. 7. 5 26. Culver

v. City or Yonkers, 80 App. Div. [N. Y.] 809.

89. McKay v. Town of Reading [Mass]

68 N. E. 43. Whether or not a certain street

crossed a. public square shown on the plat

was held to be a question of intent on the

part of the original proprietor. Guttery v.

Glenn, 201 Ill. 276.

90. Wallowa County v. Wade [Or.] 72

Pac. 793; Board of Com'rs ot Weld County

v. Ingram [0010.] 73 Pac. 87.

in. 14 Stat. 253, c. 263; Rev. SK U. 8., 5

2477, U. 8. Comp. 8t. 1901. p. 1567. Great

Northern R. Co. v. Town of Viborg [8. D.]

97 N. W. 6. Highway by prescription over

school section. Wallowa County v. Wade

[Or.] 72 Fee. 793.

as. 88. Rev. St‘. U. 8.. l 2477; U. 8. Comp.

St. 1901. p. 1567. Tholl v. Koles, 65 Kan.

802, 70 ?ac. 881.

94. See generally Eminent Domain, 1

Curr. Law, p. 1002.

05. The authority granted to the board

of railroad commissioners in New Hampshire

to change the location of highways to avoid

ram-03¢ crossings does not authorize them

to lay out a new road to a railway station

made necessary by such change. Leighton

v. Concord 8: M. R. R. [N. H.) 55 Atl. 938.

.1, Evidence admissible on question of

“ecu-"y and utility. Angeli v. Hornbeck

[Int ‘99,] 67 N. E. 237. Necessity 0! road

held supported by evidence. Johnson v.

Hanson [Neb.] 95 N. W. 704.

07. In re Road in Greene & Guiltord Tps..

21 Pa. Super. Ct. 418.

98. Seafleld v. Bohne, 169 M0. 537.

99. Pittsburgh. etc., R. Co. v. Town of

Wolcott [Ind.] 69 N. E. 451. See. also, Great

Northern R. Co. v. Town of Viborg [S. D.]

97 N. W. 6; In re Road in Greene & Guiliord

Tps., 21 Pa. Super. Ct. 418.

1. Burns' Rev. St. 1901, Q 8792 et seq., pro

viding for county line highways held not

repealed by Id., 5 6914 et seq. on the same

subject. Setton v. Board of Com'rs of How

ard County [Ind.] 66 N. E. 891. The court of

quarter sessions in Pennsylvania has no

jurisdiction to lay out a public road on the

boundary between two adjoining boroughs,

a part lying in each“ borough. In re West

Liberty & Knoxville Roads, 20 Pa. Super.

Ct. 586.

2. Application for “section line" road.

Kelley v. Honea [Tex. Civ. App.] 73 S. W.

846. A slight variation in laying out a pub~

lic road due to the erection of houses by the

prosecutors on the line described in the ap

plication tor the road will not lead to the

nulliflcatlon of the proceedings by the sur

veyors. Whittingham v. Hopkins [N. J.

Law] 54 Atl. 250. On a dispute between ad

joining owners as to where a. road to be

built on the “half section line" should be lo

cated, it was held that the fence between

them having been acquiesced in for 15 years

would be regarded as the line. Nance Coun.

ty v. Russell [Neb.] 97 N. W. 820.
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to the variation.‘

a road already laid out and opened.‘

A road to a point designated may be laid partly over the bed of

The omission in the petition of the name of the township is not fatal where the

termini of the road are precisely described,l nor is an allegation that provision is

made for payment necessary.‘

Notice conformable to the statute,’ if any is required,‘ is essential. The notice

may be waived.“

The order appointing commissioners need not affirmatively show that they are

eligible," though if such a statement were necessary an averment that they are “dis

interested freeholders” is sufficient.u

The report of viewers or commissioners is analogous to the verdict of a jury

in an action at law, and if defective in substance no valid judgment can be pro~

nounced,12 and if it is not their true judgment but is made under pressure from

the public officers will not be confirmed.18 That it does not set forth that notice was

given to the landowners or how it was given does not render the proceedings invalid.“

11 not accepted or rejected within the statutory period, the proceeding is null."

The order locating a road should define it with certainty," and contain such

findings as are necessary to support it," but cannot be collaterally attacked for a mere

irregularity." Statutory procedure to vacate it must follow the statute as to time

liness." An adjoining landowner failing to appeal cannot sue in equity to vacate

the proceedings.20

Where a petition is dismissed on appeal for want of jurisdiction, the costs are

properly taxed against the petitioners.“

8. McCown v. Hill (Tex. Civ. App.] 73 S.

W. 850.

4. In re Road in Greene & Guiitord Tps..

21 Pa. Super. Ct. 418.

5. In re Rostraver Tp. Road, 21 Pa. Super.

Ct. 195.

8. City of Lidgerwood v. Mlehaiek [N. D.]

97 N. \V. 541.

7. Notice to the agent of a nonresident

landowner is sufliclent. Watkins v. Hopkins

County [Tex. Civ. App.] 72 S. W. 872.

8. Notice to landowners ot the laying out

of a road is not required in Texas when the

damages are not assessed at the time. Rev.

St.. art. 4691. Kelly v. Honea [’i‘ex. Civ.

App.] 73 S. W. 846. Notice to the “owner”

of the lands does not include notice to his

wife, though the lands are a. homestead.

Mathewson v. Skinner, 66 Kan. 809, 71 Fee.

580.

9. McCown v. Hill [Tex. Civ. App.] 73 S.

W. 850.

10. Laws 1890. c. 568, § 84.

173 N. Y. 249.

Certlornrl.—Where the record 0! proceed

ings to lay out a. road are in proper form,

they will not be set aside on certlorari be

cause ot relationship of one of the commis

sioners to the petitioners, where the appli

cation tor certiorari discloses no reason for

not raising that question in the court of

commissions. Stevens v. Somerset County

Corn’rs, 97 Me. 121.

In re Baker,

11. Seafleld v. Bohne. 169 M0. 537.

12. Lake Erie & W. R. Co. v. Shelley [Ind.

App.] 67 N. E. 664.

13. In re City of New York, 83 N. Y.

Supp. 1081.

14. In re Rostraver Tp. Road. 21 Pa.

Super. Gt. 1 95.

15. Burns' Rev. St. 1901, i 4408.

Montgomerv v. Baltimore. etc.,

ind. App. 692.

10. An order from which' the road mark

ed out can be accurately and definitely lo

cated is not objectionable for uncertainty.

Brown v. Sams [Ga.] 45 S. E. 719.

17. The record need not show an express

finding that the road is necessary. Brab

ham v. Custer County [Neb.] 92 N. W. 989.

So held where the petitioners paid the dam

ages into the treasury. Seafleld v. Bohne.

169 M0. 537.

18. Failure to notify the owner to remove

walls, fences and trees. Stoweli v. Ashley

[Mass] 68 N. E. 675. Irregular assignment

of hands to work, and tailure to assess

damages. State v. Yoder, 132 N. C. 1111.

Failure of commissioners to give estimate of

cost and assess damages. Seafleld v. Bohne,

169 M0. 637. The failure to record an order

of highway commissioners laying out a high

way in the town clerk‘s office as required

by the statute does not infialidate the pro

ceedings. Laws 1890. pp. 1192. 1193, c. 568.

§§ 80, 81. People v. Vandewater. 83 App.

Div. [N. Y.] 60. Failure to make provision

for payment in the order entitles the land

owner to enjoin opening the road. McCown

v. Hill [Tex. Civ. App.] 73 S. W. 850.

19. The motion to vacate such an order

must be made but need not be brought on

for hearing within the 30 days allowed.

Laws 1890, p. 1194. c. 568, 5 89. In re Thom

son, 85 App. Div. [N. Y.] 221. In Indiana

county commissioners cannot. after a. final

order establishing a. highway has been made

and recorded, vacate or modify it. Robson

v. Richey, 159 Ind. 660.

Town of

R. Co., 29

a
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Taking and compensation—A land-owner cannot be required to surrender his

land for a public road until his damages are first ascertained and either paid or

proper provision made for their payment.“ The damage to lands by the acquisition

of a fee for street purposes of land in front thereof already dedicated to street uses

is any depreciation in the market value of the lands caused thereby,“ but a dedica

tor of platted streets is not damaged by their being laid out as a highway.“

expense of maintaining a railroad crossing is a proper element of damages.“

The

The

laying of local assessments is a wholly statutory proceeding.“

Filing a claim for damages which was never acted upon will not estop a land

owner from denying the existence of a highway attempted to be laid out over his

lands,” or constitute a defense to an action by him to recover such damages.“

Property acquired—Such an estate may be taken as the statute warrants.” A

highway is presumed to be of the width provided by law though the survey states

no width."

An appeal or other review may, if allowed, be taken by a person entitled,“1 from

such orders as are “final?”2 Owners of land over which the road is laid out are en

titled to appeal, but certiorari will not lie where no defect in jurisdiction is shown

and no reason appears why an appeal could not be taken," nor to try facts." An

I). Rev. St. 1899, § 9419.

County [Mo.] 75 S. W. 657.

21. VVilhito v. Wolfe, 90 Mo. App. 18.

22. Hogsett v. Harlan County [Neb.] 97

N. W. 316; Brown v. Sams [6a.] 45 S. E. 719;

McCown v. Hill [Tex. Civ. App.] 73 S. W. 850.

But the complaint in proceedings to condemn

land need not allege that the city has made

provision to pay the award. City of Lidger

wood v. Michalek [N. D.] 97 N. XV. 541.

23. In re City of New York, 89 App. Div.

[N. Y.] 490.

M. Allaire v. City of Woonsocket [R. I.)

56 Atl. 262.

S. Expense of maintaining plankings

where it is to be crossed by a proposed

street. Baltimore & O. R. Co. v. City of Bai

timore [Md] 56 At]. 790.

26. In Ohio it is only where the new road

in a general sense runs parallel with one

already existing that the taxing district may

be less than one mile on each side of the

road. The exception in the statute has no

reference to roads crossing the new road.

Rev. SL, 5 4786. Cornell v. Franklin County

Com'rs. 67 Ohio St. 335. Under the charter

of Greater New York, 5 980, providing that

commissioners in opening streets shall not

assess benefits upon any lot for more than

halt its value, it is held that a. report that

states that the assessment does not exceed

one half the value of the lot "as valued by

us" is insufficient. In re Opening of Whit

lock Ave., 85 N. Y. Supp. 650. Presentation

of report 0f commissioners for confirmation

by corporation counsel does not preclude

him from opposing it. Greater New York

Charter, 5 984. In re City of New York. 89

App. Div. [N. Y.] 400. Commissioners of

estimate and assessment in proceedings to

acquire land for opening a. street may alter

or amend the plan of assessment therefor

by extending the area of assessment. 1n

n. City of New York, 83 N. Y. Supp. 1081.

where directed to determine also the com

pensation to h- paid owners of a discontin

ued street. they must make a separate re

Searcy v. Clay port thereof. Laws 1895, p. 2051, c. 1006. I

14. In re City of New York, 87 App. Div.

[N. Y.] 177.

See generally Public Works and Improve

rnents.

27. Langan v. Whalen [Neb.] 93 N. W.

393.

28. Hogsett v. Harlan County [Neb.] 97

N. W. 316.

29. In Louisiana, where the owners of

land object to the making of a road. the

police jury must proceed under the statute

authorizing them to impose a mere servitude

of passage over the lands. Rev. St., 9 3369.

Fusolier v. Police Jury of Parish of Iberia,

109 La. 551.

30. McGarl-y v. Runkel [Wis] 94 N. W.

662.

31. A taxpayer or citizen has no right 0!

appeal from a decision of solectmen. Ben

nett v. Town of Tuttonborough [N. H.] 54

Atl. 700.

32. A decision of the county court con

firming the decision ot the county commis

sioner that the highway is necessary is

final. Laws 1890, p. 1177, c. 568, § 89, as

amended by Laws 1899. p. 1533. c. 703. In

re Mitchell, 85 App. Div. [N. Y.] 277. Sut

flciency of showing that record on appeal

contains evidence taken before commission

ers. Greater New York Charter, § 988. In

re City of New York, 89 App. Div. [N. Y.]

490. Where the county board merely ascer

tains the amount of damages to a particular

tract, but expressly declines to determine

whether the claimant is the owner of the

tract or entitled to the damages. the order

is not final nor appealable. Jones v. Daul

[Neb.] 97 N. W. 1029.

The time to apply tor certiorari to review

an order of highway commissioners laying

out a highway does not begin to run until

the order is recorded in the town clerk's

office. People v. Vandewater, 83 App. Div.

[N. Y.] 60.

33. Hegenbaumer v. Heckenkamp, 202 Ill.

621.
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appeal from an assessment of damages in proceedings to open a highway brings up

no question but the damages," and generally where there is no question of damages

no appeal will lie.“ Ordinary rules of review prevail."

§ 4. Ascertainment and rcsurvey; relocations.——A resurvey of a highway is au

thorized in Vermont only when the highway has previously been laid out and sur

veyed, and the survey has not been properly recorded, or the record preserved, or its

terminations and boundaries cannot be determined.“ Prescriptive highways may

be ascertained and declared in Indiana, under the present law, though less than 30

feet wide, and the burden of showing that none of an objector’s land would be un—

constitutionally taken thereby is on the petitioner.”

§ 5. Alterations and eziensions.‘°—A highway established only by prescription

may be changed as to location like any other.‘1 An extension of a street may be ef

fected by the actual prolongation of it by travel and use of it by the public for the

requisite period and the acceptance by the village of the public way thus created as

an extension of the street.“ An alteration properly adopted“ operates to discon

tinue the old road,“ but when the route of a public road is changed, the old road

continues a public highway until the new is laid out, opened, and made practicable.“

On the hearing, matters relevant to the cost of the proposed change may be shown.“

An assessment of damages and benefits in equal amount entitles one to apply for a

review of the assessment.“ Plaintiff cannot complain of the inequity of the assess

ment of another who does not complain.“

Where streets and navigable waters meet, the general public has the right of

passage, and the highway is by operation of law extended over a wharf or bulkhead

built at the end of a street.“

§ 6. Change of grade—A change of the grade of a highway by a street rail

way company will be presumed to be made by consent of the public where it does

84. Certiorari will not lie to review the

determination of the board of commission

ers that the petition is signed by a majority

of the property holders interested. Burns'

Rev. St. 1894_ M 6879-6889. Gifford v. Board

of Com'rs of Jasper County [Ind.] 67 N. E.

609. Since a certiorari brings up nothing

but the record. the question of the necessity

of the road cannot be considered on its mer

its. In re Stowe Tp. Road. 20 Pa. Super. Ct.

404: In re \Vest Donegal Tp. Road, 21 Pa.

Buper. Ct. 620.

85. McCall v. Marion County [On] 78 Pac.

1030.

88. Cummings v. Board of Com‘rs of No

ble County [OkL] 73 Pac. 288.

87. On an appeal in a road case it can

not be objected to the report of viewers that

it fails to set forth improvements on the

land where no such objection was taken in

the court below. In re Rostraver Tp. Road.

21 Pa. Super. Ct. 195: In re West Donegal

Tp. Road, Id. 620. While the discretion of

police juries in respect to the establishment

of public roads is not an arbitrary one, the

courts will not interfere with it unless it

is clearly abused. Fuselier v. Police Jury

of Parish of Iberia. 109 La. 551.

38. Chase v. Watson [Vt.] 56 Atl. 10.

39. Earlier law remains in force as to

such. McCreery v. Fallis [Ind.] 67 N. E. 673.

40. A town board has authority to make

an alteration in the location of the “New

York and Albany post road." People v. Van

dowater, R3 App. Div. [N. Y.] 54.

41. Burns' Rev. St. 1901, Q; 6762, 6774.

Houlton v. Carpenter, 29 Ind. App. 648.

42. Village of Lee v. Harris [111.] 69 N.

E. 230.

Highway is extended by operation 0! law

over wharves which extent from the foot

thereof into navigable stream. Knicker

bocker Ice Co. v. Forty-second St" etc., Fer

ry Co. [N. Y.] 68 N. E. 864.

43. Where surveyors laid out a new road

and vacated an old one and claimed the_

statutory tee for each service. its allowance,

though possibly erroneous, is not ground for

setting aside the return. Devine v. Olney.

68 N. J. Law, 284. In Massachusetts an or

der directing that the damages shall be paid

by the towns through which the road passes

is void, but its invalidity does not aftect the

remainder of the proceedings. Pub. St. c.

49. § 58. Ahearn v. Middlesex County, 182

Mass. 518. .

44. Bare v. Williams [Va.] 45 S. E. 331.

45. Act June 13, 1836, 9 24. Lawson v.

Shreveport Waterworks Co. [La.} 35 So.

390

40. Raab v. Roberts, 30 Ind. App. 6.

47,48. Devin. v. Olney, 68 N. J. Law, 284.

49- The city 0! New York holding title to

submerged lands under the river, subject

to the use of the river as a highway, can

not be supposed to have intended to cut of!

such right by granting privilege to build

wharves thereon. Knickerbocker Ice Co. v.

Forty-second St., etc., Ferry R. 00. [N. Y.)

RR N. E. 864.
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not object.‘0 An abutting owner is entitled to damages arising from a change of

grade of a street,“1 unless he purchased with knowledge of the order authorizing the

change.“ No damages are recoverable until the actual work of grading is begun;

and where plaintiff has built with reference to it, and has paved the street at such

grade, he has no claim." A municipality may be responsible for the damages to

property outside its boundary arising from a change of the grade of a street forming

its boundary.“ A petition for a change of the grade of a street waives damages only

for the establishment of the grade and not for the act of grading."

§ 7. Improvement and repair.“—~“Improvement” may include extension,"

but “repairs” do not include improvements." Procedure for improvements," the

right to assess cost,“ and the relative liability of co-terminous and co-extensive

municipalities,‘1 are governed by statute as illustrated by cases in the notes.

There is no remedy to control oflicial discretion in ordering improvements,02 but

a resident taxpayer has a right to enjoin the wrongful application of funds raised for

the improvement of roads,” and a contractor may recover against a city which has

diverted into other channels money raised by special assessment for the work he

contracted to do ;°‘ but the town board may change the details of the plans for the

improvement of highways after bonds have been voted, so long as the character of

the improvement is not changed or the authorized limit of expenditure exceeded.“

Since town trustees are not required to allow abutting owners the privilege of

50. Austin v. Detroit, etc.. R. Co. [Mich.]

95 N. W. 35.

51. Held error to appoint commissioners

under Laws 1903, c. 610, p. 1396, to award

damages before deciding whether grade had

been changed and petitioner was an abut

ting owner. In re Borup, 89 App. Div. [N.

Y.) 183. Where one has, under permission

of the city, graded a. street and built a re

taining wall therein as a part of the work.

he has no interest in the wall or the street

that will prevent the city from changing the

grade and requiring him to remove the wall,

or compel payment to him of damages there

for. South Highland Land & Imp. Co. v.

Kansas City [Mo. App.] 75 S. W. 383.

52. Cost of grading lot is proper element.

Pickles v. City of Ansonia [Conn.] 56 Atl.

$52.

53. Devlin v. City of Philadelphia [Pa]

56 At]. 21.

54. Haggai-t v. Borough of California, 21

Pa. Super. Ct. 210.

55. Fairbanks v. City of St. Joseph [Mo.

App.] 76 8. W. 718.

56. See. generally, Municipal Corpora

tions; Counties; Public Works and Improve

ments; Sewers and Drains.

W. Extension by opening a new street.

Act March 24. 1899, p. 283, c. 135. as amend

ed by Act March 20, 1901, p. 145. c. 70, Q 59.

Rowe v. Commissioners of Assessments of

Ell-st Orange [N. J. Law] 55 Atl. 649. Ma

esdamizing a. road is not “a bridge or other

distinct and expensive work on the road"

authorizing the issue of bonds therefor.

Hurd's Rev. St. 1899. p. 1472. i 20. St. Louis,

etc.. R. Co. v. People, 200 111. 365.

58. Raising the grade of a roadway seven

1”; ma protecting it by stone coping neces

lgry to make it passable during the time of

has)”; Appeal of Goodspeed. 75 Conn.

271. Restoring concrete base to an even

surface and replacing it when necessary,

then covering it with an entirely new as

phalt wearing surface, is not a repair. Bar

ber Asphalt Co. v. Muchenberger [Mo. App.]

78 S W. 280.

59. A petition by property owners is not

a prerequisite in Chicago to the widening

of a. street which has been designated as a

pleasure driveway. 111. Laws 1899, p. 83.

City of Chicago v. Larned, 203 Ill. 290.

00. The charter of the city of Yonkers

'(Laws 1895. c. 635) does not authorize it to

improve a private way and assess the cost

on a. restricted assessment district. Culver

v. City of Yonkers, 80 App. Div. [N. Y.] 309.

61. The expense or maintaining a. plank

road in two counties, which has devolved

upon the counties on the expiration of the

franchise of the corporation building it, is

to be divided between them in proportion to

the benefit derived and not in proportion to

its length. In re Newark Plank Road &

Bridges, 63 N. .7. Ed. 710.

In Kentucky, a bridge on a county road

in a city of the sixth class. having no streets

or sidewalks, is a. part of the road which the

county is bound to replace on its destruc

tion. Leslie C0unty v. Wooton, 25 Ky. L.

R. 217. 75 S. W. 208.

02. General power to improve gives the

council a discretion as to the propriety of im

proving which courts cannot control. ex

cept in case of fraud. excess of power or

invasion of private right. City of Frostburg

v. Wineland [Md.] 56 Atl. 811.

88. Miller v. Bowers, 30 1nd. App. 116.

04. Pine Tree Lumber Co. v. City of Far

go [N. D.) 96 N. W. 367.

65. Campau v. Highway Com'r of Grosse

Pointe [Mich.] 93 N. W. 879; Compau v.

Township Board of Grosse Pointe, Id.
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building their own sidewalks, they cannot object that the privilege granted was

insufficient when required to pay for walks built by the town.“

A county is not liable to landowners for damages caused by surface water

turned upon their lands by ditches constructed on or near the highway," at least

not where they have used due care and the improvements are usual and necessary.“

Nor can an abutting owner enjoin the proper building of a necessary culvert across

the highway though it may have the efl'ect to divert surface drainage to his lands;°'

but if the alleged improvement is in fact made to serve personal ends and is not

necessary, it may be enjoined."

A person peculiarly injured by failure to repair may maintain an action there

for against a private corporation charged with repairing a bridge on a public way."

An indictment for failure to perform a contract to repair a public road must

allege that the law providing for contracts has been put in operation in the county,"2

that a valid contract has been made," and show that defendants had time and op

portunity to repair.“ Where the supervisors of the county in adopting the “contract

law” failed to.comply with its essential provisions, no delinquency can arise."

§ 8. Abandonment and diminution—Where a highway is established, neither

its character as a highway nor the right of the public to use it as such can be lost

by nonuser," nor can title be acquired to it by prescription." Mere nonuser" or

adverse possession by an abutter, however long continued, will not change its public'

character," nor operate as an abandonment,“o nor create an estoppel as against the

public, though the abuttcr has paid taxes thereon.‘u Neither will occupation for

buildings by the public itself,82 or a grant of use to a railroad," so operate. The

contrary is held however in Illinois and Iowa, where it is said that the public right

of occupancy may be lost by estoppel.“

An attempted vacation, though invalid, and subsequent adverse possession by an

abutter, will amount to an abandonment of a platted street on which no public

work has ever been put."

66- Ky. St. 1899, § 8706. Eversoie V.

Walsh, 25 Ky. L. R. 784. 76 S. W. 358.

77. La. Acts 1831. p. 38, No. 18, and Acts

1858, p. 50, No. 78. Board of Control of New

67. Stocker v. Nemaha County [Neb.] 93 'lnsin Canal & Shell Road v. H. Weston

N. W. 721. Lumber Co., 109 La. 925. Not abandoned by

In Texas a special statute provides other- allowing use by railroads, hence does not re

wiae. Rev. St. 1895, art. 4745. Voss v. Har- Vert. McAlpine v. Chicago G. W. R. Co.

ris County [Tex. Civ. App] 76 S. W. 600.

Petition in action for constructing ditch to

[Kan] 75 Pac. 73.

78. B’ohne v. Blankenship. 25 Ky. L. R

1645. 77 S. W. 919.plaintiff's damage held to state no cause of

action either against the county or its 0!—

flcers as individuals. Nussbaum v. Bell

County [Tex.] 76 S. W. 430.

68. Embankment changing course of sur

face water. Kent County Com'rs v. Godwin

[Md] 56 Atl. 478; Daum v. Cooper, 103 Ill.

App. 4.

69. Fokenga v. Churchill [Neb.] 96 N. W.

143.

70. Shanks v. Pearson, 66 Kan. 168. 71

Pac. 252.

71. Ryerson v. Morris Canal & Banking

Co. [N. J. Law] 55 At]. 98.

72. Const. 1890, § 85.

[Miss.] 33 So. 171.

73. Burkett v. State [Mlss.] 33 So. 221;

McElmore v. State [Miss] 33 So. 225.

74. Burkett v. State [Miss] 33 So. 221;

Cain v. State [Miss] Id. 222; McElmore v.

State [Miss] Id. 225.

75. Laws 1900, p. 153. State v. Edwards

[Miss] 33 So. 172; McElmore v. State [Miss]

Id. 225.

76. Knowles v. Knowles [R. I.] 55 Atl.

755.

Gilmore v. State

79. Village of Lee v. Harris [111.] 69 N. E.

230; Knowles v. Knowles [R. 1.] 55 Atl. 755;

Wright v. Oberlin, 23 Ohio Circ. R. 509-.

Langley v. City Council of Augusta. [Ga.]

45 S. E. 486.

80. Healey v. Kelly, 24 R. I. 581.

81. Wright v. City of Doniphan. 169 M0

601.

82. Without a vacation. Pettit v. Incor

porated Town 01‘ Grand Junction, Greene

County, 119 Iowa, 352.

83. County board orders grantinrz' use of

any part of road to a railway and saving

way for public travel held not-abandonment

of public highway rights. Turney v. South

ern Pac. Co. [Or.] 75 Fee. 144.

84. Biennerhassett v. Town of Forest

Grove. 117 Iowa, 680', Corey v. City of Ft.

Dodge. 118 Iowa. 742. Delay in opening drip?

not defeat right. Impson v. Sac County

[Iowa] 98 N. W. 118. Occasion for such an

estoppel defined. Village of Lee v. HHI‘I'AS

[111.] 69 N. E. 230.

85. Weber v. Iowa City, 119 Iowa, 633.
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A landowner, by platting an addition to a town through which a state road runs,

cannot reduce the width of such road.“

The commissioner is entitled to file a certificate of statutory abandonment only

when the highway has not been worked for the prescribed period. The erection of

bars and gates by abutting owners will not authorize it."

§ 9. Vacation.—The public authorities may vacate a street in whole or in

part for the public welfare, but not that the ground may be taken for private use."

A highway made highly dangerous to the traveling public by the legal occupancy

and use thereof by a railroad may properly be discontinued.” The legislature

may provide how and by whom such power may be exercised."0 A highway laid

by a superior governmental agency cannot be discontinued by an inferior one.91

Under the authority to change the location of a highway to avoid or improve a

railroad crossing, the persons given such power may discontinue a part of a road."

Highways do not become vacant by inclusion within an incorporated town or

city." A road properly surveyed, but not traveled for the statutory period, is va

cated by the express provisions of the statute in Nebraska.“

A variance between the notice and petition for vacation in stating the place of

termination of the road is fatal.”

The commissioners to determine the uselessness of a highway must be disinter

ested freeholders at the time of their appointment.98

In Wisconsin failure to serve notice on all owners along a whole highway is

fatal though those abutting on the part discontinued have waived notice," but in

Indiana, none but owners whose lands abut on that part of a street to be vacated

have power to prohibit vacation by objection.” The owner on the opposite side

may object to the narrowing of a street by vacating a strip.” Where the petition

sets forth that the road has become “useless, inconvenient, and burdensome,” and

the report of viewers shows that it crosses a new double track railroad at grade, there

is sufiicient to move the court to vacate it.1

powers from the legislature. Gen. St. 1888.Compare Blennerhcssett v. Town of Forest

§ 3489 (Gen. St. 1902. § 3713). Town or MerGrove, 117 Iowa, 680.

80- “’right v. City of Doniphan, 169 M0.

601.

81. Six years. Laws 1890. p. 1198, c. 568.

I 99. People v. Marlett, 41 Misc. [N. Y.]

151. A highway laid out but not opened

and used held saved from abandonment by

being afterward included within the limits

of a. city. Burns‘ Rev. St. 1894, 5 6759. Lake

Shore. etc., R. Co. v. Town 01! Whiting [Ind.]

67 N. E. 933; Baltimore. etc.. R. Co. v. Town

of Whiting, 30 Ind. App. 182.

88. Pence v. Bryant [W. Va.] 46 S. E. 275.

“’here lots shown on a plat have been

sold. a street thereon cannot be vacated

without consent of all lot owners. 80 by

statute. Village oi.’ Lee v. Harris [111.] 69

N. E. 230. -

89. Code 1899, c. 43. § 30. Armstrong v.

Taylor County Court [W. Va.) 46 S. E. 131.

00. in re Vacation of Underwood‘s Second

Addition to City of St. Paul [Minn] 97 N. W.

977. The district court of Ramsey county

has Jurisdiction to vacate any part of the

plat of the city of St. Paul. including streets

and public squares, notwithstanding the city

charter.

91. In Connecticut a. highway laid out by

the court or the general assembly cannot be

discontinued by selectmen: this prohibition

extends also to a road laid out by the rail

road gommissioners, they deriving their

iden v. Bennett [Conn.] 55 Atl. 564.

92. Pub. St. 1891, c. 159. §§ 13, 14. Leigh

ton v. Concord, etc.. R. Co. [N. H.] 55 Atl.

938.

98. A section line highway is not vacated

by the incorporation of a town according to

a plat which shows a deviation from the line.

Great Northern R. Co. v. Town oi.’ Viborg

[S. D.] 97 N. W. 6.

94. Comp. St. 1901, c. 78. Q 4510. Gehris

v. Fuhrman [Neb.] 94 N. W. 133. The stat

ute applies only to roads not traveled for a

period of five years before its passage. Wil

liams v. Smith [Neb.] 94 N. W. 150. The

statute applies to 2 or 3 miles of a road over

30 miles long. Newsome v. Walker [Neb.]

95 N. W. 772.

95. Fisher v. Union County [Or.] 72 Pac.

797.

06. Highway Law of 1890, p. 1193. c. 568.

§ 84. Not sufficient that one had become

freeholder before objection was made. In

re Trale 81 App. Div. [N. Y.] 318.

M. Rev. St. 1898, 5 1267. Schroeder v.

Klipp [Wis.] 97 N. W. 909.

98. Burns' Rev. St. 1901. N 3647. 8650.

Hall v. City of Lebanon [Ind. App.] 67 N. E.

703.

99. Lowe v. Lawrenceburg Roller Mills

Co. [Ind.] 69 N’. E. 148.

1. In re West Donegal Tp. Road, 21 Pg.

Super. Ct. 620.
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A vote of the town to “rescind the action of the selectmen” in regard to laying

out a proposed road sufiiciently states the purpose to discontinue it.’

Failure to award damages or secure a release thereof from all interested avoids

the proceedings.‘

Proceedings to vacate, though not strictly regular, may estop a municipality

from thereafter claiming the vacated premises as a public street.‘ In the absence of

evidence to the contrary, proceedings to vacate a road will be presumed, on collateral

attack after ten years, to have been regular.“ But where an order vacating a portion

of a street is absolutely void, it is open to collateral attack by injunction.‘ Mere

inconvenience to a property owner, such as will result to the general public, will

not authorize injunctive relief,’ though one so injured may appeal from the order

of vacation.8 No appeal lies in Pennsylvania from an ordinance vacating a street.’

On an appeal from an order vacating a road, an objection that the report of viewers

does not set forth the improvements on the land cannot be raised for the first time.“

Certiorari does not bring up the evidence, whence the appellate court cannot

review questions of fact passed upon by the court below on depositions.u

§ 10. Street and highway ofiicers and disiricts."—The legislature has power

to regulate and delegate control of local road matters," and only such offices as are

by it authorized can be created.“

Highway officers have no authority to bind their towns or counties by contract

unless authorized by statute."

A commissioner of a road district cannot sue to restrain a turnpike company

from collecting tolls on the ground that its franchise has expired; the county alone

has the right to institute such a suit."

2.

705.

8. Schroeder v. Klipp [Wis.] 97 N. W.

909.

4. Blennerhassett v. Town of Forest

Grove, 117 Iowa, 680: Weber v. Iowa City,

119 Iowa, 633.

5- Wagner v. Mahrt [Wash.] 73 Pac. 675.

13. Lowe v. Lawrenceburg Roller Mills Co.

[Ind.] 69 N. E. 148.

7. Hall v. City of Lebanon [Ind. App.] 67

N. E. 703.

8. Fisher v. Union County [Or-.1 72 Fee.

797.

The party through whose land the road

runs is a party aggrieved and entitled to ap

peal, though the inconvenience he suffers is

o! the same nature as that shared in com

mon' with the other inhabitants. Fisher v.

Union County [Or.] 72 Pac. 797; Wendt v.

Board of Sup'rs of Town of Minnetrista. 87

Minn. 403.

9- Act May 16, 1891 (P. L. 75). Daugh

ters of American Revolution v. Schenley, 204

Pa. 572.

10. In re West Donegal Tp. Road, 21 Pa.

Super. Ct. 620; In re Rostraver Tp. Road, Id.

195.

11. In re West Donegal Tp. Road, 21 Pa.

Super. Ct. 620; In re Stowe Tp. Road, 20 Pa.

Super. Ct. 404.

12. The provision of the Political Code or

California, requiring the boards of supervis

ors to divide their counties into road dis

tricts for the purpose of taxation, is not in

consistent with the provision exempting

cities from taxation for road purposes by

the county authorities. Pol. Code, {5 2341,

Brackett v. McIntire [N. H.] 54 Atl. 2654; Act 1883. I 2. Miller v. Kern County.

137 Cal. 516, 70 Fee. 549.

18. The New Jersey Act of April 24, 1894

(Gen. St. p. 2864), transferring the powers,

duties, rights and authorities of all county

road boards to the boards of chosen tree

holders in the respective counties, is valid

and effective as to the highways of a. county

having special powers. Bowman v. Board of

Chosen Freeholders of Essex County [N. J.

Law] 54 Ati. 818.

14. In Kentucky a. county Judge cannot

be appointed supervisor of roads. Ky. St.

1899, fl 4306-4339. Daviess County v. Good

win, 25 Ky. L. R. 1081, 77 S. W. 185. Nor

can justices in their respective magisterial

districts be paid as assistants to him. Pu

laski County v. Sears, 25 Ky. L R. 1381.

16. People v. Board of Audit of Town 01

Oyster Bay, 175 N. Y. 394; Wormstead v.

City of Lynn [Mass] 68 N. E. 841. Where

there is no money in the highway fund to

pay with, they cannot obligate the town.

Huston v. Sioux Falls To. [B- D.] 96 N. W.

88. A county court cannot bind the county

by contract tor cutting down a public road.

Perry County v. Engle. 25 Ky. L. R. 813, 76

S. W. 382. A road overseer is not the agent

oi.’ the county so as to render it liable in its

corporate capacity tor purchases of lumber

made by him to repair highways. N'. A.

Matthews Lumber Co. v. Van Zandt County

[Ten Civ. App.] 77 S. W. 960.

One only of the two supervisors cannot

bind his town by contract for the entire re

construction ot a road for a large sum 0!

money: though the other does not object.

Logan v. Rochester Tp., 21 Pa. Super. Ct. 113.

A road supervisor is the agent of the
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A town is not liable for the negligent individual act of its highway officer or em

ploye while repairing highways," nor for an act done by him on the land of a private

person off the limits of the highway.18

Highway officers are not liable for injuries to persons employed by them, as such

employment does not create the relation of master and servan ." If county com

missioners take land for a highway without lawful authority they are individually

liable for-their wrongful act but are not liable in their official capacity.20

It is no defense to a prosecution under the Texas law for refusing to serve as a

road overseer that defendant could not read or write.“

§ 11. Fiscal affairs—Assessments for highway purposes, like those in ordinary

tax proceedings, must conform to the statute authorizing them, and levies not so

conforming are void.“ The commissioners of a road district cannot levy an addi

tional tax for road and ditch damages after having levied the full amount allowed

for roads and bridges.“ A tax levied at a date other than that provided by statute

is void." If funds are separated and localized, property in one district cannot be

taxed for another.“

A license tax imposed for the use of the streets of a city cannot be imposed upon

nonresidents of the state."

One is liable to road duty only in the jurisdiction where he resides.21 His de

fault is not excused by reliance on another’s promise to do the work." The vote on

the question whether “such roads” shall be constructed by general tax should be con

fined to a particular road and not to roads in general.” Certiorari will not lie at

the suit of the commissioner of highways to review the action of the town board of

auditors in auditing claims for work on the highways unauthorized by him.“0

9' 12. Control by public, and public regulations—A municipal corporation

which is empowered by its charter to regulate its streets and to prescribe their use

by any person or corporation has exclusive power to determine in the first instance

how the space within the bounds of the highway shall be appropriated to the various

uses of the highway.“

county whence it may become liable for costs

in proceeding by him to collect poll taxes in

Washington. State v. Lamplng [Wash.] 72

Pee. 476.

16. Ledbetter v. Clarksville & R. Turn

pike Co. [Tenn] 73 S. W. 117.

17. Tyler v. Town of Revere [Mass] 66

N. E. 597; McFadden v. Incorporated Town

of Jewell. 119 Iowa. 321.

18. Tyler v. Town of Revere [Mass] 66

N. E. 697.

10. Bowden v. Derby [Me.] 55 At]. 417.

20. Hitch v. Edgeeombe County Com'rs,

132 N. C. 573.

21. Tex. Pen. Code 1901. art. 486.

v. State [Tex. Cr. App.] 77 S. W. 452.

22. Chlcngo, ete., R. Co. v. People, 200 111.

237; Chicago. etc.. R. Co. v. People. 200 11].

141; Cincinnati. etc., R. Co. v. People [111.]

69 N. E. 40; People v. Chicago & A. R. Co.

[IlL] 69 N. E. 51; Cleveland. etc.. R. Co. v.

People [ML] 69 N. E. 89; Chicago & E. I. R.

Co. v. People [111.] 69 N. E. 93; Dixon County

v. Chicago, etc.. R. Co. [Neb.] 95 N. W. 340;

State v. Fulmore [Tcx. Civ. App.] 71 S. W.

418. See. generally. Public Works and Im

provements: Taxes.

fl. 3 Stnrr & C. (2d Ed-). D. 3604; Act

May 4, 1887. People v. Atchison. etc., R. Co..

201 Ill. 365.

24. 3 Starr & C. (2d Ed.) 9. 3552. c. 121,

France

If the municipality has so unreasonably appropriated the

§ 13.

351.

25. The Political Code of Californiapro

vides in substance that cities and towns

must maintain their own streets and alleys

and exempts the property of their inhab

itants from liability to taxation tor the

support of roads outside. Sections 2641.

2654, as reconstructed by Act 1883. Miller v.

Kern County. 137 Cal. 616, 70 Pac. 549.

M. Dooley & Bayless v. City of Bristol

[Va.] 46 S. E. 296.

27. State v. Hinton, 131 N. C. 770. Irreg

ular summons held no defense to prosecu

tion for failure to work. State v. Yoder, 132

N. C. 1111. County having adopted alterna

tive road law. Howell v. Commissioners of

Chattooga County [Ga.l 45 S. E7 241.

28. Fanning v. Board of Com'rs of Wilkes

County [Co..] 46 S. E. 410.

20. Rev. St. §§ 4763. 4766. Board of Com'rs

0t Gailia County v. State. 67 Ohio St. 412.

80. People v. Cross, 87 App. Div. [N. Y.]

Indiana. etc.. R. Co. v. People, 201 Ill

56.

81. Budd v. Camden Horse R. Co.. 61 N.

J. Eq. 543. But a. general ordinance pre

scribing the width ot the sidewalk in ave

nues of a certain width is modified by a sub.

sequent special ordinance making a different

disposition of I. particularly named avenue.

Id. And an ordinance in general terms
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divisions of the highway as to work injury to the abutting owners, their remedy is

not in equity but in the courts of law."

A city has implied power to light its streets and public places." It may pro

hibit awnings or projections from abutting buildings,“ or the distribution of hand

bills in the stree .35 A park board regulation prohibiting freight wagons on a boule

vard is reasonable." An ordinance requiring abutting owners to keep sidewalks free

from snow and ice has been upheld against objections to its constitutlonality." But

a city cannot grant privileges which impair the public easement.” The estab

lishment of a public market in a portion of the street does not constitute a nuisance

per se where it amounts only to a partial and temporary obstruction.” Where an

ordinance confers power to issue permits to erect stands on the streets, one who re~

ceives one from a subordinate has no standing to recover his damages arising from

its revocation by the superior.“ A permit to move houses along the street will not

authorize cutting branches of trees along the street though necessary to use the per

mit.“ Works of construction in or beneath a highway can be made only under

such regulations and conditions as may be prescribed.“ Permission from the au

thorities to maintain a coal hole under the sidewalk will be presumed from several

years’ maintenance without objection." One who has a grant of privileges may

protect it at law against other claimants.“

A city may permit a telephone company to erect poles and maintain wires on

adopting a plat of an addition does not nec

essarily establish the sidewalk line on its

streets as they are shown on the plat. Cox

v. City of Lancaster. 24 Ohio Circ. R. 265.

Under the charter of Greater New York the

commissioner of water supply, gas, and elec

tricity is the successor of the former board

of commissioners of electrical subways, and

can impose as a condition of granting per

mits for the building of such subways that

the owners bear all reasonable expenses of

inspection. People v. Monroe, 85 App. Div.

[N. Y.] 542. May regulate use of telegraph

poles, and an ordinance providing the mode

of applying for and designating locations of

poles does not take away the franchise. City

of New Castle v. Central Dist. & Print. Tel.

Co. [Pa.] 56 Atl. 931.

32. Budd v. Camden Horse R. Co.. 61 N.

J. Ed. 543.

_88. Fawcett v. Town of Mt. Airy [N. C.]

45 S. E. 1029.

34. Stationary ornamental awning is with

in words "areas. steps, court yards or other

projections." City of New York v. Otto

Sarony Co.. 86 N. Y. Supp. 27.

An ordinance prohibiting the erection of

any sign or stationary awning shed oVer any

portion of the sidewalk in certain districts

of the city i valid and does not unlawfully

discriminate or invade the rights of the

abutting owner. Ivlns v. Inhabitants of City

of Trenton, 68 N. J. Law, 501.

35- Not an interference with liberty of

the press. Anderson v. State [Neb.] 96 N. W.

149.

30. And not an improper delegation of

power. Brm'lhine v. Inhabitants of Town of

Revere. 182 Mass. 598.

.7. State v. McMahon [Conn] 55 At]. 591.

38. Since a municipality cannot ordinarily,

by permit or license, authorize any Other use

or the streets than such as is required for

street purposes. it cannot in the absence of

public necessity or convenience interfere

with the regular traffic of the street by

licensing hack stands at particular places

therein. Odell v. Bretney, 38 Misc. [N. Y.]

603. Neither can it grant a. street railway

company the exclusive use of the street.

Russell v. Chicago, etc., R. Co.. 205 Ill. 155.

Nor allow a chute for transporting ice to be

laid across the street so as to constitute a.

constant menace and interference with pub

lic travel. Young v. Rothrock [Iowa] 96 N.

W. 1105.

39. State v. Smith [Iowa] 96 N. W. 899.

40. Clothier v. Philadelphia. 22 Pa. Super.

Ct. 608.

41. State v. Pratt [Minn.] 96 N. W. 689.

42. Under the charter of Greater New

York. as amended, a. vault in front of a bin—

ement house is a. voluntary structure and

requires a permit from the commissioner of

highways. City of New York v. Madison

Ave. Real Estate Co.. 86 N. Y. Supp. 1118.

But after obtaining a permit to build. no

further permit is necessary to repair. (Pre

sumption of permit from lapse of time.) De

shong v. City of New York [N. Y.] 68 N. E.

880. Mere approval of plan showing loca

tion of poles does not constitute “supervi

sion” by a city engineer oi! the location of

poles. City of New Castle v. Central, etc.,

Tel. Co. [PH-.1 56 Atl. 931.

48. Schubkegcl v. Butler, 76 App. Div.

[N. Y.] 10.

44. A gas company having an exclusive

franchise to furnish gas may maintain suit

for an injunction to restrain another from

setting up claim to an exclusive franchise

to do the some thing though plaintiff has

not possession of the streets. People's

Elect. Light & Power Co. v. Capital Gas &

Elect. Light Co.. 25 Ky. L. R. 327, 75 8. W.

230. Under laws 1848. p. 51. c. 37. a gas

company which has used the streets of a

town for 50 years mar occupy new streets

as a matter or law. People v. Cromwell, 89

App. Div. (N. Y.] 291.
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its streets.“ The act of congress authorizing the erection of telegraph lines over

post roads operates only to confer the rights of the federal government and does

not give telegraph companies any rights in the streets and alleys of a municipal cor

poration. Neither is a foreign telegraph corporation engaged in interstate com

merce entitled to use them without compensation.“ Merely granting to a city

general power over streets does not necessarily give to the city power to regulate and

control the building of street railroads within the streets of the city," and authority

to grant rights to street railway corporations does not authorize a grant to an in

dividual.“

A permit to individuals to lay spur or side tracks to their property is not void

as a grant of the street to private use.“ Where a company has upon proper authority

erected works in the streets, it has a vested right to continue them and the munic

ipality cannot revoke its license at its pleasure."o Such right cannot be impaired

by another company by erecting its works in such a manner as to interfere with

the prior use,“1 but the builder of an electric conduit on certain streets has no

such vested right in the street as will invalidate a vacation of such street by the

proper authority.“2 A railway company laying tracks in a city street under a limited

franchise does not acquire a perpetual easement in the street,“ and the public may

remove tracks from its streets where the corporation laying them has forfeited its

franchise by failure to complete its line within the prescribed period,“ or where the

franchise has expired by its own limitation."

A special grand jury may recommend the adoption of the alternative road law

by a county in Georgia." Where the alternative road law has been adopted by

popular vote, the recommendation of the grand jury is not necessary to put it into

efiect."

§ 13. Rights of public usc-Law of the road.—The right apart from franchise

is a right of passage or travel."

The custom of the road in America is for vehicles to go to the right on meeting

and to the left on overtaking and passing," and this rule applies as well to bicycles

as to other vehicles.“0 '

A public street is a passage open to all the citizens of the state to go and return,

55- Chicago Terminal Transfer Co. v. City

of Chicago' 203 111. 576.

58. McGinnls v. Ragsdale. 116 Ga. 246.

57- Commissioners of Roads & Revenue:

45. Kirby v. Citizens' Tel. Co. [8. D.] 97

N. W. 8. '

46. Act July 24. 1866: 14 Stat. 221. Postal

Tel. Co. v. City of Newport. 25 Ky. L. R. 635,

76 S. \V. 169. of Grodon County v. Burns [Ga.] 44 S. E.

47. Raynolds v. City of Cleveland, 24 Ohio 323_

Circ. R. 215. 58. Use of streets by conveyors of elec

48. Laws 1899. p. 331, l 1. Goddard v.

Chicago. etc.. R. Co.. 202 Ill. 362.

49. People v. Blocki, 203 Ill. 368. Contra.

Cerezhino v. Oregon Short Line R. Co.

[Utah] 73 Fee. 634.

50. Village of London Mills v. Fairview

London Tel. Circuit. 105 Ill. App. 146. City

held estopped from insisting that a street

railway company remove that part of its

viaduct occupying more than 20 feet in width

of a street. Village of Winnetka v. Chicago,

etc., R. Co., 204 Ill. 297.

61. Northwestern Tel. Exch. Co. v. Twin

City Tel. Co. [Minn.] 95 N. W. 460.

52. Boston Elect. Light Co. v. Boston Ter—

minal C0. [MassJ 69 N. E. 346.

5!- Chicngo Terminal Transf. R. Co. v.

City of Chicago. 203 Ill. 576.

M- Minersville Borough v.

Elect. R. Co.. 205 Pa. 391.

Schuylkill

triclty is a franchise and not a general right.

Purnell v. McLane [Md.] 66 Atl. 830.

59. This rule applies where the road is

so wide that both may pass on the same

side of the center of the ronrl and llisrhway

Law, I 157 (Laws 1890. p. 1205) is only de

claratory of the common law providing a

penalty for failure to observe it. Wright v.

Fleischmnn. 41 Misc. 1N. Y.'i 533. Failure

to keep to the right of the center of the road

where there is room to pass on the left is

not necessarily negligent. Neal v. Rendall

[Mo.] 56 At]. 209. As to duty of teamster

to keep to right at all times. see O'Brien v.

Hudner. 182 Mass. 381. Whether defend

nnt's being on the wrong side of the road

was the proximate cause of pl'iintiif‘s injury

from collision was held to he a question for

the jury. Neal v. Randall [No.1 56 AtL 209.

60. Pick v. Thurston. 25 R. I. 88.
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pass and repass at their pleasure. Subject to the law of the road, no one man or

body of men has a superior right in the street as against the general public.“

Under the charter of Greater New York, fire apparatus on duty proceeding to a

fire has the right of way over all vehicles except those carrying United States mail,"

but a fire patrol is not thereby absolved from liability for negligence resulting in in

jury to pedestrians.”

A person on foot desiring to cross a city street has a right to cross wherever

he pleases ;°‘ and one driving a horse“ or propelling a street car“ along the street is

bound to be watchful at all points as well as at crossings, so as not to injure persons

crossing. Whichever vehicle will at ordinary speed reach a street intersection first

has the right of way and there is a warranted assumption that the driver of the other

will regard such right." There is a street crossing though the two ends of the inter

secting street are not exactly opposite and co-incident.“ A regulation giving the

right of way to vehicles going in a northerly or southerly direction over those going

in an easterly or westerly direction is material on the question of responsibility for a

collision between a street car and other vehicle at a street crossing."

It is the duty of persons propelling automobiles," bicycles,71 street cars," or a

locomotive," or traction engines over public highways,“ to act with due regard for

the rights and safety of others traveling; failing in this they will be required to

respond in damages; but a motorman is requed to take no more care to avoid

frightening horses on the highway than the drivers of other vehicles are."

6L Collision between street car and or

dinary traveler. Chicago Union Traction

Co. v. Stanford, 104 Ill. App. 99; Union Trac

tion Co, v. Vandercook [Ind. App.] 69 N. E.

486; South Covington, etc., R. Co. v. Mc

Hugh. 25 Ky. L. R. 1112, 77 S. W. 202. Fail

ure 0! plaintifl', riding a bicycle, to turn out

sufficiently to pass a street car employe

alighting from the car was held to be the

proximate cause of her injury. North Chi

cago St. R. Co. v. Cossar, 203 Ill. 608. While

one in charge of a push cart on the‘street

has the same right that a truck driver has.

he is not entitled to act upon the presump

tion that the truck driver will turn out to

avoid a. collision with him, neither is he

obliged to protect himself against the driv

er's negligence. Cohn v. Palmer, 78 App.

Div. [N. Y.] 506. In such part of a street

or public road as may comprise the bed of

a railway, neither the railway company nor

the public hava any exclusive right of oc

cupation, subject to the duty of being dili

gent in avoidance of probable danger,—a

duty which, as between them, is reciprocal—

the public has a right to use the whole of

the highway and the company has the priv

ilege of operating its trains. Southern R. Co.

v. Crenshaw, 136 Ala. 673.

02. Collision between street car and fire

truck. City of New York v. Metropolitan St.

R. Co., 85 N. Y. Supp. 693; Adler v. Metro

politan St. R. (30., 84 N. Y. Supp. 877.

88. Laws 1895, p. 2064. c. 1016, § 2. Muhs

v. Fire Ins. Salvage Corps. 89 App. Div. [N.

Y]. 389.

64. Not at crossings only. City of Louis

ville v. Johnson, 24 Ky. L. R. 685, 69 S. W.

803.

65. Rapid driving held negligent. Lahne

v. Seaich, 83 App. Div. [N. Y.] 636; Rush v.

Joseph H. Bauland C0,, 82 App. Div. [N. Y.]

606.

vehicle.

App.) 68 Atl. 291.

Child run down at crossing by horse l to be a question for the jury.

Kaufman v. Bush [N. J'. Err. &'ot St. Louis [No.1 75 S. W. 613.

08. Prince v. Third Ave. R. Co., 84 N. Y.

Supp. 542.

67. Knickerbocker Ice Co. v. Benedix [11].]

69 N. E. 50 ‘

88. Freeman v. Brooklyn Heights R. 00.,

87 App. Div. [N. Y.] 127.

09. H. E. Taylor 8: Co. v. Metropolitan St.

R. 00., 84 N. Y. Supp. 282.

70. Failure to stop on discovering fright

ened horse. Shinkle v. McCullough, 25 Ky.

L. R. 1143, 77 S. W. 196.

71. "Where defendant, riding a bicycle,

suddenly left the cinder path and attempted

to cross the roadway so close in front of

plaintiff's horse as to frighten him and cause

him to run away, whether he was negligent

is for the Jury. Shortsleeve v. Stebbins, 77

.\pp. Div. [N. Y.] 588.

72. Failure to stop on discovering fright

ened horse. Knoxville Traction Co. v. Mul

lins [Tenn.] 76 S. W. 890. Car need not stop

if wagon has time to pass. Chicago Union

Traction Co. v. Browdy [111.] 69 N. L'- 570.

Evidence considered. Id. Duty of street

car employes to child is same as to other

pedestrians, must stop if possible. Negli

gence is for jury. Kube v. St. Louis Transit

Co. [M0, App.] 78 S. W. 65.

73. Railroad must use reasonable care re

specting travelers at a crossing, though the

road is not a legal one and a legal one

might as well have been used. Pecos & N.

T. R. Co. v. Bowman [Tex. Civ. App.] 78 S.

W. 22.

74. Miller v. Addison, 96 Md. 731. Wis.

Rev. St. 1898, i l347b., as amended by Laws

1899. c. 197, applies only where the team is

approaching the engine with a. purpose of

passing, and not to a team standing still.

Cndd v. Larson [\VisJ 93 N. W. 810. Negli

gence of plaintii‘I driving on street being re

paired by use of steam road roller was held

Haller v, City
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The owner of a manhole cover over a conduit built in the public street by law

ful authority may maintain an action for injury thereto by negligently driving an

excessive load over it."

That a team is running away on a public street without a driver is prima facie

negligence," and a bicycle rider frightened into falling from her wheel by seeing an

unattended horse coming towards her in the street may recover from the owner of

the horse for her injury he having turned the horse loose to return to the stable as

was his custom;" but a chafieur is not required on leaving an automobile in the

street temporarily to chain it to a post or otherwise fasten it so that it cannot be

started by the act of another."

To drive at an immoderate and dangerous speed upon a public street is negli

gence," and generally, by statute, unlawful,“ and for careless and reckless driving

whether faster than lawful or not, one may be made to respond in damages."

The question as to which of the parties to a collision between vehicles is re

sponsible for the injury is generally one of fact," and the issue of negligence

vel non in this as in other cases is generally one of fact for the jury."

The failure of a city to warn plaintiff of the presence of a steam road roller could

not be the proximate cause of frightening his horse when he knew of its presence."

The effect of contributory negligence on the part of one who is injured while

traveling on a public way is the same as it is in other negligence cases, and the

question whether such negligence exists is generally one of fact." A child playing

75. Adult v. Catskill Elect. R. Co., 84 N.

Y. Supp. 393.

70. Missouri Edison Elect. Co. v. Weber

[140. App.] 76 S. W. 736.

77. Gorsuch v. Swan [Tenn.] 69 S. W. 1113;

Groom v. Kavanagh, 97 Mo. App. 362. Evi

dence held sufficient to authorize finding that

defendant's horse and wagon was left imat

tended in street. Brand v. Borden's Con

densed Milk Co., 89 App. Div. [N. Y.] 188.

78. Allen v. Hazzard [Tex. Civ. App.] 17

S. W. 268.

79. Berman v. Schultz, 84 N. Y. Supp. 292.

80. To drive at a fast trot through a city

street full of school children without look

ing ahead is negligence. Wlkberg v. Olson

Co., 138 Cal. 479_ 71 Fee. 511.

81. Laws 1903, p. 1418, c. 625, I 163, pro

viding that no ordinance shall be adopted

restricting the running of automobiles to

less than certain speeds, neither fixes a rate

at which they may be run nor authorises

any municipality to fix such a rate. People

v. Ellis, 88 App. Div. [N. Y.] 471. One will

fully and recklessly driving at a. high speed

through a street and injuring another's horse

may be convicted of willful and malicious

trespass on the property of another. under

Code 1892, l 1315. Porter v. State [Miss] 35

So. 218.

82. Driver of defendant's truck causing

collision between plaintiff‘s and another‘s

held negligent. Bush v. Murphy. 85 N. Y.

Supp. 361. Defendant driving team held not

liable for collision with plaintiff‘s saddle

horse. Kayse v. Randle [Miss.] 35 So. 422.

Driver held not negligent in running over

child playing on street. Hoff v. ll:1hn,2~il{y.

L. R. 2267, 73 S. \V. 1015. Where iiefcml'int

drove so close to barrels and planks guard

ing an excavation as to knock them into it,

it was held that if he knew or ought to have

known that persons were at work in the

excavation. he was negligent. Jones v.

Swift & Co., 80 Wash. 462. 70 Pac. 1109.

88. Negligence of drivers of trucks at

street crossing. Bachmann v. Paul Weid

mann Brewing Co., 80 App. Div. [N. Y.) 634.

Negligence of defendant based on driver's

incompetence or negligence held supported

by evidence. McGahie v. McClennen. 86 App.

Div. [N. Y.] 268. Employment of driver

prima. facie proved by fact that vehicle bore

defendant's name. Vonderhorst Brewing Co.

v. Amrhine [Md] 66 At]. 833.

84. Where plaintiff stopped his buggy

near the corner of an alley and defendant

driving out collided with it, the negligence

of the parties was for the Jury. Morgan v.

Pleshek [Wis.] 97 N. W. 916; Doherty v. Rice,

182 Mass. 182. Negligence of defendant driv

ing into truck in street and injuring plaintiff

workman therein. Norton v. Webber. 69

App. Div. [N. Y.] 130. Evidence sufilcient

to go to jury as whether motorman should

have stopped for a runaway team. Thiel v.

South Covington. etc., R. Co., 25 Ky. L. R.

1590, '18 S. W. 206. Evidence as to colli

sion with street car not contradicted by

facts. Baxter v. St. Louis Transit Co. [Mo.

App.) 78 S. W. 70. Previous runaway from

different cause not relevant to show unsafe

horse. Vonderhorst Brew. Co. v. Amrhine

[Md] 56 At]. 833. Evidence for jury. Rosen

stock v. Metropolitan St. R. Co., 86 N. Y.

Supp. 114. Evidence insufficient for plaintiff.

O'Neill v. Interurban St. R. Co., 86 N. Y.

Supp. 208. Sufficient to support verdict for

defendant. Alexander v. Metropolitan St. R.

Co., 86 N. Y. Supp. 212.

Instruction as to care used by driver must

be addressed to time of accident (request

refused for falling to do so). Vondcrhorst

Brew. Co. v. Amrhine [Md] 66 Atl. 833.

85. Haller v. City of St. Louis [Mo.] 75 S.

W. 613.

88- Negligence of pluintlfi working in en
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in the street is not a trespasser so far as its right not to be run over by a traveler

0n the way is concerned," and his parents are not negligent in allowing him to

play there.“

A bicycle rider must use the same degree of care required of the drivers of

other vehicles.“ .

The owner of a team and wagon left unattended and unhitched in the street in

violation of a city ordinance cannot recover for their injury by a collision with a

street car if such violation contributed to the injury.“0

§ 14. Rights of abutters—Ownership of fee.—A purchaser of lands bounded

by a street takes an easement in such street to its full length,"1 and his grantor is

estopped to deny his right of passage." Having an interest not shared in by the

general public, he may maintain injunction against a private person," or an action

for damages against a city closing its terminus,“ or grading down his sidewalk and

so changing the surface of the street as to impair the value of his property." He

cannot reclaim submerged lands so as to destroy public access to the water to which

the highway leads,” and he has no right to use the street fronting his house as a.

carriage stand for hire."

An abutting owner has a property right in ornamental trees on the street op

posite his premises, by whomsoever planted, and is entitled to have them protected

against willful or negligent injury." He has also a litigable right to the air, light,

and access furnished by such street," unless he has lost it by consent or laches,l

cavation guarded by unsecured barrels and

planks, injured by having them thrown on

him by collision with passing team. Jones

v. Swift & Co., 30 Wash. 462, 70 Pac. 1109.

Failure of a. woman run over by a. wagon

to keep up a constant lookout held not negli~

gent. Graham v. Evening Press Co. [Mich.]

97 N. W. 697. One leaving curb to board a

street car has a right to presume that he

will not be negligently run down by a. ve

hicle. Stroub v. Meyer [Mich.] 92 N. W.

779. Where a. partially deaf person listens

before crossing a street and is prevented by

a jog in the street from seeing‘an approach

ing runaway team, he is not negligent in

attempting to cross. Groom v. Kavnnagh, 97

Mo. App. 362. But a pedestrian injured by

long iron trusses projecting from the rear

of a wagon turning at a. crowded street cor

ner is negligent where he did not look at the

load_ though he saw the wagon. Dennison

v. North Penn Iron Co., 22 Pa. Super. Ct. 219.

Stopping team on track facing and within

200 feet of approaching car. while another

person got into carriage, held contributory

negligence overcoming motorman's main

genes and his failure to stop as the law pre

scribed. Gettys v. St. Louis Transit Co. [Mo.

App] 78 s. W. 32.

Negligence of ice wagon driver held not

inimitable to boy helping to deliver. Baxter

v. St. Louis Transit Co. [Mo. App.] 78 S. W.

70. It is not negligent to rely on a skill

ful driver who is better situated to see and

avoid collisions; the driver‘s negligence is

not imputed to a. guest. United Rys. 8; Elect.

Co. v. Biedler [Md.] 56 Atl. 813. Failure to

stop held supervenlng negligence overcom

ing contributory acts and proximate cause.

Baxter v. St. Louis Transit Co. [Mo. App.]

78 S. W. 70. Failure to sound bell held neg

ligence. Id.

7. O'Brien v. Hudner, 182 Mass. 381.

Child six years old run down by delivery

wagon held not negligent. Wixberg v. Ol

son Co.. 138 Cal. 479. 71 Pac. 51!.

88. Imputed negligence in allowing child

to play in street. O‘Brien v. Hudner, 188

Mass. 381; Mellen v. 01d Colony St. R. Co.

[Mass] 68 N. E. 679. Instruction on warning

child not to go into street held improperly

refused. Welntraub v. Guiltoyle, 89 App.

Div. [N. Y.] 328.

89. North Chicago St. R. Co. v. Cossar. 203

II]. 608. Rider injured while attempting to

pass team. Holt v. Cutler [Mass] 69 N. E.

333. Boy riding bicycle injured by colli

sion with horse and cart. question for jury.

Hubner v. Metropolitan St. R. Co.. 7'! App.

Div. [N. Y.] 290.

90. Munroe v. Hartford St. R. Co. [Conn.]

56 Atl. 498.

91. Henley V. Kelly, 24 R. I. 581.

92. Drlscoll v. Smith [Mass] 68 N. E. 210:

Corning & Co. v. Woolner [111.] 69 N. E. 63.

1623. Bohne v. Blankenship, 25 Ky. L. R.

5.

94. Dries v. City oi.’ St. Joseph [Mo. App.)

73 S. W. 723.

95. Where no legal grade has been estab

lished. Caldwell v. Town of Nashua [Iowa]

97 N. W. 1000.

96. Borough of Seabright v. Allgor [N.

J'. Sup.] 56 Atl. 287. The street becomes ex

tended by operation ot law over the re

claimed land. Knickerbocker Ioe Co. v. For

ty-second St.. etc., Ferry 00. [N. Y.] 68 N.

E. 864.

07. Odell V. Bretney, 38 Misc. [N. Y.] 603.

98. Injury to shade trees by leaking gas

main. Donahue v. Keystone Gns Co.. 85 N,

Y. Supp. 478: Lovejoy v. Campbell [8. 1),] 93

N. W. 24. See. also. Mayor of Frostburg v_

Wineland [Md] 66 Atl. 811, to the effect that

public must not destroy such trees unnec

essnrily.

99. May sue a. person disturbing it. Hind

ley v. Metropolitan El. R. Co.. 86 N. Y. Supp
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and the consent of his grantor will not bind him if he had no notice thereof.. His

right in this respect extends to the center of the street, and is independent of the

opposite abutters ;8 but he cannot sue to nullify a street railway franchise to use the

street.‘ His right in the street is subordinate to that of the public to locate street

railways or other public service franchises“ provided the highway is one on which no

additional servitude is thereby laid.“

An abutting owner has no common-law remedy for an interference with his

use by any public improvement such as a viaduct, hence he cannot enjoin its building.

His only remedy in such case is that given against the public by statute]

An abutting owner attempting, on the ground of the ownership of the fee, to

enjoin the construction of a driveway encroaching on the sidewalk in front of his

lot, must allege his ownership or his complaint will be demurrable for want of facts.8

The ownership of the fee of a highway passes by a deed of the land through

which it runs though expressly reserved therefrom,“ and a deed reciting a street as

a boundary will convey title to the center of the street, especially where the same

grantor, in conveying lots on the opposite side of the street, conveyed to the center.“

But the grantee of a municipality will take no right in a street designated on a plat

and expressly reserved from his deed though it has never been legally laid out.u

561; Ackerman v. True. 175 N. Y. 853. Les

see. International, etc._ R. Co. V._Capers

[Tex. Civ. App.] 77 S. W. 39.

Building of a railroad therein. Zook v.

Pennsylvania R. Co. [Pa.] 56 Atl. 82.

1. As where he failed to object until the

second track was partly finished, though one

track had been in use two years. Hinner

shits v. United Traction Co.. 206 Pa. 91.

2. An unrecorded consent to the erection

of an elevated railroad is not binding on the

abutter's grantee without notice. etc. Shaw

v. New York E1. R. Co.. 78 App. Div. [N. Y.]

290. A writing held not a grant of ease

ment to an elevated railroad. but only an

assent to make a more formal writing in the

future. Id. Consent to the building of a

horse railroad will not imply consent to a

change of it into an electric system. Hum

phreys v. Ft. Smith Traction, Light & Power

Co. [Arie] 11 S. W. 662. A persumption that

the abutting owners have consented to the

construction of a single track railway in

the street raises none that they have also

consented to an additional switch. Stevens

v. Skaneateles R. Co. 89 App. Div. [N. Y.]

I45.

3. He cannot enjoin the building 0! a.

street railway along the opposite side of the

street. North Pennsylvania R. Co. v. Inland

Traction Co.. 205 Pa. 679.

An abutting owner owning to the center

of the street may bring ejectmcnt against

a railroad company operating a single track

through the street where it improves a new

switch on his half of the street. Stevens v.

Skaneateles R. Co.. 89 App. Div. [N. Y.]

145.

4. The company must however condemn

or buy. Lange v. La Crosse & E. R. Co.

[Wis.| 95 N. W. 952.

5. A trolley railway track laid in accord

ance with the directions of a special ordi

nance will not he enjoined from operation

because its locatiori works inconvenience and

injury to abutting owners. Budd v. Camden

liorse R. Co.. 8! N. J. EQ- 543.

The provision in the railway law that

nothing therein centained shall be deemed

Curr. Law. Vol. 2—l3.

to authorize a street railroad corporation to

acquire real property in a city by condemna

tion, does not relate to an abutter's property

rights in the bed of the street. Laws 1890,

p. 1108. c. 565, i 90. as amended by Laws

1895, p. 791, c. 933. Schenectady R. Co. v.

Peck, 84 N. Y. Supp. 769.

8. The county court in Arkansas. though

vested with general Jurisdiction over public

roads, cannot impose an additional servitude

thereon by granting the right to constrbct

a street car system. Humphreys v. Ft. Smith

Traction Light & Power Co. [Aria] 71 S. W.

662. In some states, however, a street rail

way is not regarded as an additional servi

tude (Georgetown & L. Traction Co. v. Mul

holiand, 25 Ky. L. R. 578. 76 S. W. 148)

though the grade of the highway is, to ac

commodate it, so changed as to impair the

value of the abutting property (Austin v.

Detroit. etc., R. Co. [Mich] 96 N. W. 85).

Gas pipes in a country road are an additional

servitude. Ward v. Triple State Nat. Gas

Co.. 25 Ky. L. R. 116. 74 S. W. 709.

7. Bauer v. City of New York. 85 N. Y.

Supp. 636. Damages held inadequate, rais

ing grade of street. Goetz v. State, 85 N. Y.

Supp. 739.

Abutliug owners are entitled to enjoin the

construction 0! a. telephone line where they

have not been compensated. as such service

amounts to an additional servitude. Gray

v. New York State Tel. Co.. 41 Misc. [N. Y.]

108. Contra. Kirby v. Citizens' Tel. C0. 02

Sioux Falls [8. D.] 97 N. W. 8. But where

the tee is in the city, they must show that

their injury is irreparable and cannot be

compensated in damages; a. mere allegation

of unlawfulness is not eufl‘lcient. Aurora

Elect. Light & Power Co. v. liicWethy. 104

Ill. App. 479.

S. Kelley v. City of Marion [Ind.] 68 N. E.

594.

9. Myers v. Bell Tel. 00., 83 App. Div. [N.

Y.) 623. ‘

10. Henley v. Kelly, 24 R. I. 581.

11. Whitman v. City of New York, 85 App.

Div. [N. Y.] 468.
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And the grantees of all the land on both sides of a platted street, on failure of the

city to accept it, will not be permitted to lay claim to the fee thereof to the exclu

sion of the public." The purchaser of a lot abutting on a platted alley takes only

to the lot line and not to the center of the alley."

The city of New York holds title in the lands of its public streets in trust for

the public use.“ ,

When stone flags are embedded in the soil with the intention of using them

permanently as a walk on the street they become an appurtenance to the abutting

land and the village laying them cannot remove them again merely because the lot

owner will not pay for them ;“ but building a sidewalk will not give a mechanic a

lien on the lot in the absence of an express statutory authority."

An abutter is liable to a traveler for injuries due to negligent misuse of proper

ties on the abutting land."

§ 15. Defect-ire or unsafe streets or highways. A. Liability of municipalities

in general.—Where a municipal corporation has exclusive control and management

of its highways with power to raise money for their construction and repair, a duty,

though not expressly imposed by statute, arises to the public to keep them in a

condition reasonably safe for public travel and it is liable for injuries resulting

from a neglect to perform that duty."

The duty of a. municipality extends to the exercise of ordinary care in keeping

its highways in a condition reasonably safe for public travel“ by those who are in

the exercise of reasonable care.’0

A city is not an insurer against accidents," and its duty does not extend to

provision against extraordinary events.” The duty to repair extends only to streets

under the control of the municipality,” but where a sidewalk or street causing injury

is in actual control of the municipality and has been for so long a period that a

highway by prescription has been established, it is no defense that no formal dedica

tion, acceptance, or establishment can be shown.“

The duty extends to one on a hillside in the outskirts of the city," to a “park

12. Corning & Co. v. Woolner [11].] 69 N.

E. 53.

18. Blennerhassett v.

City, 117 Iowa, 680.

14. Knickerbocker Ice Co. v. Forty-second

Si... etc., Ferry R. Co. [N. Y.] 68 N. E. 864.

Wilkins v. City 01' Missouri Valley [Iowa]

96 N. W. 868; City of Dallas v. Moore (Tex.

Civ. App.] 74 8. W. 96; Jerowitz v. Kansas

City [Mo. App.] 77 S. W. 1088. Depression

around telephone pole covered with ice.

Town of Forest

15. Piatt v. Village of Oneonta. 84 N. Y.

Supp. 699.

16. Fleming v. Prudential Ins.

America [Colo. App.] 78 Pac. 752.

11. Abutter may blow out gas well near

highway it care be used, though noise pro

duced frightens horses. Snyder v. Phila

delphia Co. [W. Va.) 46 S. E. 366. Travelers

may assume that an abutter will not blow

out a. gas well without first giving warning

or keeping a lookout. Id. Blowing of! gas

well which scared horses is the proximate

cause 01! injury to the driver who was thrown

out by the breaking oil a. weak line. Id.

18. Shearer v. Town of Buckley [Wash]

72 Pac. 76; Carson v. City of Genesee [Idaho]

74 Pac. 862; Campbell v. City of Stanberry

[M0, App.] 78 S. W. 292. Police power of a.

city enables it to repair. Lentz v. City of

Dallas [Tern] 72 S. W. 59.

19. Finch v. Village of Bangor [Mich.]

94 N. W. 738; Meisner v. City of Dillon

[Mont.] 74 Fee. 130; City oi! Louisville v,

Johnson. 24 Ky. L R. 685, 69 S. W. 808;

Holitzn, v. Kansas City [Kart] 74 Pac. 594;

00. o!

Kauflman v. City of Harrisburg. 204 Pa. 26.

20. City of Midway v. Lloyd, 24 Ky. L. R.

2448. 74 S. W. 195. See, also, post, i 15—

Contributory negligence.

21. Gilson v. City 0! Cadillac [Michl] 95

N. W. 1084; City of Colorado Springs v. Floyd,

[Colo. App.] 73 Pac. 1092; Holitza v. Kan

sas City [Kara] 74 Pac. 594.

22- Such as a. flood. Bchrunk v. Town 0!

St. Joseph [Wis] 97 N. W. 946.

28. Apportionment of highway between

adjoining towns. Liability on change of

boundary. Town of Schoepke v. Woltgram

[Wis.] 96 N. W. 656.

24. Johnson v. City of St' Joseph, 96 Mo.

App. 663: City of Madisonville v. Pemberton'l

Adm'r, 25 Ky. L. R. 847, 75 S. W. 229; Town

of Bromley v. Bodkin, 26 Ky. L. R. 1245, 77

s. W. 696; O‘Malley v. City 01' Lexington

[Mo. App.] 74 S. W. 890; City of Louisville

v. Brewer's Adm'r, 24 Ky. L. R. 1671, 72 S.

W. 9. Evidence held sufficient to show that

a way was public. Kircher v. Incorporated

Town oi! Larchwood [Iowa] 96 N. W. 184.

25. Wall v. City of Pittsburg, 205 Pa. 48.
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way” under the control of the park board,“ and to a bicycle path which the city

was under no obligation to construct,” but where a portion of a toll turnpike is in

cluded in the limits of a city, the city is not bound to keep it in repair."

If the highway is in such a condition that an injury to an ordinarily prudent

traveler thereon will be the natural and probable result thereof and ought reason

ably to be foreseen by reasonably prudent ofiicials, the town is liable and not other

wise."

A road which is reasonably safe for travel of ordinary kinds is not defective

merely because not fit for use with bicycles ;’° but where a bicycle path is constructed

by the city it is liable for injuries to a bicycle rider resulting from defects in

construction, though other portions of the street were safe."1

The public right to use a street extends to its entire width,82 and where no part

of the street has been set apart for sidewalks and teams are habitually driven over

its entire width, it is not negligent to drive between fire hydrants and the property

line." The public is also liable for an injury arising from a defect near the boun

dary of a street and separated therefrom by no visible mark which may aid a traveler

in keeping the public thoroughfare, but is under no duty to see that a path or drive

way on private property made by the public in crossing the same is free from ob

struction.“ -

It is liable to the driver of a patrol wagon for injury by being struck by the

limb of a tree projecting into the street dangerously low," and for an injury to a po

destrian by the falling branch of a tree." An open gutter is not a defect," and the

question of the safety of a gutter" with reference to its width and depth is one of

fact.” A city is liable for an injury resulting from a fallen electric wire where it

did not cause it to be removed within a reasonable time.“ A fire plug close to the

traveled part of the street and concealed by weeds“ and a gravel heater which the

city has allowed to remain in the street over a week are actionable defects ;“ but

to leave a water pipe at the edge of the sidewalk is not negligent, there being plenty

of room for travelers." A town is not liable for an injury to one riding on a street

car by a tree standing near the track where it had authority neither over the building

of the track nor to remove the tree.“

If authority to provide for lighting its streets is enabling but not mandatory

there is no general duty devolved upon the city to light them,“ but a city may be

liable for an injury arising from a failure to properly light its streets at a point

28- Klsopfert v.

[Mlnn.] 95 N. W. 908

City of Minneapolis 85. City of Louisville v. Michels, 24 Ky.

L. R. 1375, 71 S. W. 511.

27- Prather v. City of Spokane, 29 Wash.

549. 70 Pac. 55. 59 L. R. A. 846.

28- Columbla & Cedar Creek Turnpike CO.

v. Vivion [110. App.] 77 S. \V. 89.

39. Fehrman v. Town of Pine River [Wis.]

95 N. W. 105.

80. Rust v.

Mass. 313.

81. Prnther v. City of Spokane. 29 Wash.

549. 70 Pac. 55. 59 L. R. A. 346.

32. Meisner v. City of Dillon [Mont.] 74

Pac. 130. Instruction so stating the law

held not prejudicial in particular case. Gal

lagher v. Town of Buckley. 31 Wash. 380, 72

Pac. 79.

88. Burnes v. City of St. Joseph. 91 Mo.

.\pp. 489.

34. Sweet v. City of Poughkeepsie. 76

.\pp. Div. [N. Y.] 274. See also Prather v.

rfity or Spokane. 29 Wash. 549, ’10 Pac. 55,

719 L R. A. 346; Strait v. City of Eureka [5.

0.1 9‘ N. W. 895.

Inhabitants of Essex, 18!

30. McGarey v. City of New York, 89 App.

Div. [N. Y.] 500.

727. Mason v. City of Philadelphia, 205 Pa.

1 .

88. Injury by slipping of untastened iron

bridge over gutter. Elias v. City of Lan

caster. 208 Pa. 638.

89. Holding v. City of St. Joseph, 92 Mo.

App. 143.

40. City of Emporia. v. Burns [Kan.] ‘18

Pac. 94; Colbourn v. City of Wilmington

[Dcl.] 56 All. 605; Kansas City v. Gilbert, 65

Kan. 469. 70 Fee. 850.

41. 'I‘hunborg v. City of Pueblo [Colo.

App.] 70 Fee. 148.

42. Grimn v. City of Boston. 182 Mass.

409.

43. Downey v. City of Boston [Mass] 67

N. E. 838.

44. Hall v. Inhabitants of Town of Wake

field [Mass.] 68 N. E. 15.

45. City of Daytonn v. Edson [1115.] 84
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where contractors have placed building materials,“ or are constructing a sewer,"

though the contractors have failed to keep danger signals burning thereon, and the

electric light company having the contract to light the streets has failed to comply

with its contract.“ Where a city owns and operates an electric light plant it is

held to the same degree of care, to refrain from injuring travelers on its streets by

means of fallen wires, that a private corporation would be.“

Lack of funds will not relieve a municipality of its duty to repair its highways,”

though in Massachusetts it is held that the city may show its financial resources and

street mileage on the question of its reasonable diligence in caring for its streets.“

In the Indian Territory, municipalities are not liable for injuries to indi

viduals caused by defects in streets and highways, congress having adopted the

municipal cdrporations law of Arkansas for the government of that territory, and

the supreme court of Arkansas having given its law that construction."

Since the liability of county commissioners for damages resulting from the

defective condition of highways in their county arises wholly from the statute, an

act that deprives them of almost all control of the highways takes away the basis of

their liability."

A city is not liable to a traveler for an injury caused by unlawful coasting since

in preventing that the city acts as agent of the commonwealth.“

(§ 15) B. Notice of defect—It must be shown that the municipality through

its proper oflicers had notice of the defect,“ or else that it has existed so long and is

of such nature that its ofiicers are presumed to know of it.“ Actual notice as dis

tinguished from constructive notice is not required." Notice, however, or the cir

cumstances from which it is presumed, must be proved. They are not open to in

ference."

So. 954. Placing a light so that a pole

throws a shadow over a. hole in the walk

to repair shows notice of defect in sidewalk.

Wilson v. City of Cedar Rapids [Iowa] 98

left for drainage purposes may be negligent.

Stone v. City of Seattle, 30 Wash. 65, 70 Fee.

249: Id. 74 Pac. 808.

40. Baltimore City v. Beck, 96 Md. 183.

47. Drake v. City of Seattle, 30 Wash. 81.

70 Pac. 231. Negligence of city in leaving

ditch open across sidewalk held question for

jury. City or San Antonio v. Chism [Tex

Civ. App.] 71 B. W. 608.

48. Baltimore City v. Beck, 96 Md. 183.

_49. City of Owensboro v. Knox's Adm’r.

25 Ky. L. R. 680. 76 S. W. 191.

50. City of Dallas v. Strayer [Tex. Civ.

App.] 73 S. W. 980.

51. O'Brien v. City of Woburn [Mass] 69

N. E. 350.

52. Mansf. Dig., c. 29. Blaylock v. Incor

porated Town of Muskogee [C. C. A.] 117

Fed. 125. .

53. Code, Pub. Gen. Laws, art. 25. H 1. 2;

Acts 1900, c. 685, §§ 188-199. Baltimore Coun

ty Com'rs v. Wilson [Md.] 54 At]. 71. Coun

ties under the township organization act

are not liable. Goes v. Gage County [Neb.]

93 N. W. 923. See, also. Nielson v. Cedar

County [Neb.] 97 N. W. 826.

54. Dudley v. City of Flemingsburg,

Ky. L. R. 1804, 72 S. W. 327.

55. Northdruft v. City of Lincoln [Neb.]

92 N. W. 628, 96 N. W. 163; Holitza. v. Kan

sas City [Kan.] 74 Pac. 694. An instruction

purporting to state the elements of defend

ant's liability and omitting this is bad. City

of South Omaha v. Hager [Neb.] 92 N. W.

1017; City of South Omaha v. Conroad [Neb.]

97 N. W. 796. Service of notice to shutter

24

N. W. 119. Evidence insufficient to go to

jury on injury due to billboard blown out

of alley by wind on to street. City of Fre

mont v. Dunlap [Ohio] 69 N. E. 561. Telling

road commissioner of rock eight inches high

in traveled road held sufficient to show no

tice. Cowan v. Inhabitants of Bucksport

[Me.] 56 Atl. 901. Notice to municipality not

variant from proof of notice to road com

missioner in absence of timely objection.

Id. Notice to policeman whose duty it is to

report defects. City of San Antonio v. Te.

lerico [Tex. Civ. App.] 78 S. W. 28.

56. Jarrel v. City of Wilmington [DeL]

56 Atl. 379: City of Lincoln v. Miller [Neb.]

96 N. W. 484; Holitza v. Kansas City [Kan.]

74 Pac. 594; City of Streator v. O'Brien, 103

Ill. App. 85; City of Rome v. Stewart, 116

Ga. 738; Bell v. City 0! Henderson, 24 Ky.

L. R. 2434, 74 S. W. 206; Shearer v. Town 0!

Buckley, 31 Wash. 370, 72 Pac. 76; City or

Linton v. Smith [Ind. App.] 68 N. E. 617;

City of Madisonvllle v. Pembertcn's Adm‘r,

25 Ky. L. R. 947, 75 S. W. 229: Spicer v.

Webster City, 118 Iowa. 561; Smith v. Sioux

City, 119 Iowa, 50. Detect in coal hole cover

must be such as could be discovered from

street to charge city. Matthews v. City 0!

New York, 78 App. Div. [N. Y.) 422. Hole

in walk obvious on mere inspection. Padel

tor-d v. City of Eagle Grove, 117 Iowa, 616.

A post in the side path existing 3 or 4

years. City of Louisville v. Brewer's Adm'r,

24 Ky. L. R. 1671, 72 S. W. 9.

51. City of Dallas v. Moore [Tex. Civ.

App.] 74 S. W. 95.
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Notice of the particular defect causing the injury is not necessary ;" and the

general bad condition of the walk or road though not confined to the exact time or

place of the accident may be shown,” but if the witness is unable to locate his ob

servations as anywhere near the time of the accident, his testimony is inadmissible.“

The length of time necessary to charge municipal oflicers with constructive no

tice is generally one of fact ;°’ but where from the evidence but one conclusion can

be drawn, the question is one of law.“ Merely that a wooden culvert has been built

for twenty years will not charge a town with notice of its defective condition,“ but

obvious defects of which the city is charged with notice will presume notice of_ others

not apparent which would have become so on investigation of the obvious ones."

Where actual notice is required, the fact that one of its officers casually walked

along the street on which the defect existed is not suificient,“ but actual personal

knowledge is sufiicient, there being no distinction between personal and ofiicial knowl

edge."

No notice of a defect in the construction itself is necessary,“ and a city is charge

able with notice of the fact that its employee place insecure temporary bridges over

trenches in the streets dug in installing a sewer system ;°' but where the defect in

58. Northdruft v. City of Lincoln [Neb.]

96 N. W. 168; Strait v. City of Eureka [8.

D.] 96 N. W. 695; Davis v. Common Council

of Alexander City [Ala.] 33 So. 863: City of

Sherman v. Greening (Tex. Civ. App.] 73 S.

W. 424. That a gate leading from the street

down to a sunken alley was occasionally

leit open cannot be shown. there being no

showing that the city had notice of the

tact. City of Cnrlisle v. Secrest, 25 Ky. L. R.

336. 75 S. W. 268.

59. Northdruft v. City of Lincoln [Neb.]

92 N. W. 628. Where mud was washed on

the walk by every rain causing it to become

slippery. notice of the condition of the walk

after the last rain was unnecessary. Mil

ledge v. Kansas City [Mo. App.] 74 S. W.

892. '

00. Styles v. Village of Decatur [Mich.]

91 N. W. 622; Kircher v. Incorporated Town

of Larchwood [Iowa] 95 N. W. 184; Randall

v. City of Hoquiam, 30 Wash. 435. 70 P210.

1111; Burt v. Utah Light 8: Power Co.. 26

Utah, 157. 72 Pac. 497; Spicer v. Webster

City. 118 Iowa. 561; Schaefer v. City of Ash

land [W'is] 94 N. W. 303; Bell v. City of

Spokane, 30 Wash. 508. 71 Pac. 31; Shearer

v. Town of Buckley. 31 Wash. 370. 72 Pac.

76; Hui! v. City of Marshall. 97 Mo. App.

542: Styles v. Village of Decatur [Mich.] 91

N. W. 622; Spicer v. Webster City. 118 Iowa.

561; City of Elgin v. Nofs. 200 Ill. 252;

Kircher v. Incorporated Town of Larchwood

[Iowa] 95 N. W. 184. The passage of an or

dinnnce requiring property owners along that

street to repair their walks may be shown.

(.‘ity of Beardstown v. Clark, 204 Ill. 524.

61. Gordon v. Sullivan [Wis.] 93 N. W.

457.

62- Jarrell v. City of Wilmington [DeL]

56 Atl. 379; Ljundberg v. Village of North

Mnnkato‘ 87 Minn. 484; Leonard v. City of

Boston. 183 Mass. 68; Tracey v. South Haven

Tp. [Mich.] 93 N. W. 1065; City of Madison

ville v. Pemberton‘s Adm'r. 25 Ky. L. R.

347. 75 S. W. 229; Walden v. City of James

town. 79 App. Div. [N. Y.] 433; Holitzn. v.

Kansas City [Kan] 74 Fee. 594: Smith v.

3].)“; City, 119 Iowa. 50; Goodman v. City

[if Knhoka [Mo. App] 73 S. \V. 355: Reed

v. City of Mexico [160. App.] 76 S. W. 58.

The condition of a highway for a. week or

ten days previous to the accident may be

shown. Burt v. Utah Light & Power Co.

[Utah] 72 Pac. 497. Two or three weeks

may be ample. Sweet v. City of Poughkesp

sie. 75 App. Div. [N. Y.] 274. So may l

month where an alderman lived within 75

feet of it. Clark v. City of Brookfleld, 97

Mo. App. 16. Four or five months is suffi

cient. Town of Bromley v. Bodkin, 25 Ky.

L. R. 1245, 77 S. W. 696. A year is sumeient.

City of Denver v. Murray [Colo. App.] 70

Fee. 440. That a. pile of wood had lain in

the highway for weeks authorizes a finding

that the commissioner of highways should

have known of its presence. Hoifart v.

Town of West Turin. 85 N. Y. Supp. 471.

68. Bell v. City of Henderson, 24 Ky. L.

R. 2434, 74 S. W. 206. From noon on Sunday

until before daylight Monday morning is

not sufficient. Canfleld v. City of Newport,

24 Ky. L. R. 2213. 73 S. W. 788. From Mon

day to Friday is not sufficient in case of ice.

Corey v. City of Ann Arbor [Mich.] 96 N. W.

477. Contra. Reed v. Schuylkill Haven Bor

ough, 22 Pa. Super. Ct. 27. Ten days will

presume notice. Slraub v. City of St. Louis

[Mo.] 75 S. W. 100.

04. Miller v. City of North Adams, 182

Mass. 569.

65. City of Dallas v. Moore [Tex Civ.

App.] 74 S. W. 95. Disturbed condition of

tire alarm system held sufficient notice of

fallen electric wire. City of Emporia v.

Burns [Kan.] 73 Pac. 94.

08- McManus v. City of Watertown. 84 N.

Y. Supp. 638. City clerk and president of

council. Corey v. City of Ann Arbor [Mich.]

96 N. W. 477.

67. Cantieid v. East Stroudsburgh Bor

ough, 19 Pa. Super. Ct. 649. It may be shown

that workmen telephoned the city hall that

the defect existed. City of Dallas v. Moore

[Tex. Civ. App.] 74 S. W. 95.

I18. City of Elwood v. Laughlin. 29 1nd.

App. 667; Brake v. Kansas City [MO-1 75 S.

W. 191.

00. City of Jnckson v. Carver [Miss] 35

So. 157.
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the original construction contributed only remotely to the injury, notice of the

want of repair is necessary."0

A defect in a sidewalk may be so slight as to justify a municipality in disre

garding it in the first instance ;“ the city being required to use only reasonable

care to keep its walks reasonably safe,'’2 but the occurrence of numerous accidents will

be sufficient to characterize it as dangerous and require its repair." Where the action

is predicated on the failure of the city to see that a public contractor guarded an

excavation with danger signals the fact that the authorities learned of the lack of

lights but a few minutes before the accident and took immediate steps to provide

them is no defense,“ since the period of existence of the excavation requiring signals

and not the length of time the dangerous place was without signals at night governs

the question of notice."

Inspection, to relieve the city, must be such as ordinary care and prudence

require," and the duty to repair a street or walk is not discharged by merely sending

a man to repair it."

(§ 15) C. Sidewalks—The entire width of the sidewalk must be made and

kept reasonably safe, including the curb, and if any part of it is taken up by an open

area or cellarway connecting adjoining premises, with or without a license, it is an

obstruction, for negligently permitting which, to remain open or unguarded, the

city" and the abutting owner are liable." Reasonable safety includes all hours of

the day and night.” Cellar doors in a sidewalk afiording, when closed, a safe passage

way for pedestrians, are not negligent per se;“ and whether, by being raised above

the general level of the walk, they constitute negligence, is for the jury.“

Defects in the original plan of construction as well as those arising from age

and wear are actionable." Where a portion of the sidewalk is elevated above the

rest and causes injury, there is no presumption that the elevated portion was built

on a general plan and therefore not a defect,“ and whether an uneven sidewalk is

negligent is for the jury.“ Construction of a walk of poor material may be neg

ligence."

70. City of Houston v. Vatter [Tex. Civ.

App.] 74 S. W. 806.

71. Corson v. City of New York. 78 App.

Div. [N. Y.] 481; Schall v. City of New York.

Powers v. Penn. Mut. Life Ins. 00., 91 Mo.

App. 55. An opening in the walk provided

with doors, forming a. part of the walk when

closed and a guard when open, does not

84 N. Y. Supp. 737; Metzger v. City of rZhi

cago. 103 Ill. App. 605; Hamilton v. Cfty of

Buffalo, 173 N. Y. 72. No evidence that hole

in sidewalk was sufl‘lcient to suggest dan

ger. Vandeskie v. City of New York, 85 N.

Y. Supp. 836.

72. City of Beardstown v. Clark, 104 Ill.

App. 568; Padeltord v. City of Eagle Grove.

117 Iowa, 616.

73. Slight depression in walk. Evidence

not sufficient to show prior accidents. Cor

son v. City of New York, 78 App. Div. [N.

Y.] 481.

74. Drake v. City of Seattle. 30 Wash. 81.

70 Fee. 231.

75. Holitza. v. Kansas City [Kan] 74 Pac.

594.

76.

97 N.

77.

Kennedy v. City of St. Cloud [Minn.]

W. 417.

Styles v. Village oi.’ Decatur [Mlch.]

91 N. W. 622.

78. Negligence of parties where plaintiff

fell into unguarded cellarway over coping

held question for jury. Link v. City of New

York. 82 App. Div. [N. Y.] 486.

79. Schneider v. City Council of Augusta.

[Ga..] 46 S. E. 459. Being a. nuisance per se,

long continuance cannot make it lawi'ui.

violate an ordinance prohibiting the inain~

tenance of unguarded areas. Morrison v.

McAvoy, 137 Cal. XIX. 70 Pac. 626. See, also,

Smith' v. City of Seattle [Wash] 74 Fee. 674.

80. Styles v. Village of Decatur [Mlch.]

91 N. W. 622.

81. Fehlhauer v. City of St. Louis [Mo.]

77 S. W. 843.

82. Smith v. City of Seattle [Wash] 74

Fee. 674.

83. Stone v. City of Seattle, 80 Wash. 65.

70 Pac. 249; Id. 74 Fee. 808; City of Rome

v. Stewart. 116 Ga. 738.

84. Metz v. City of Butte [Mont.] 71 Pac.

761; Canfield v. Borough of East Strouds

burg. 19 Pa. Super. Ct. 649.

85. City of Carlisle v. Secrest. 25 Ky. L.

R. 336, 75 S. W. 268. Snbnequent photograph.

admitted on showing that condition was un

changed. City oi! San Antonio v. Talerico

[Tex. Civ. App.] 78 S. W. 28. Photographs

showing extent of repairs will prove size

of hole. Id.

86. That the property owner constructed

the walk of his own accord is no defense to

the town. where it is in the inhabited part

of the town and the authorities have control

of the street and invite the public to use it.
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(§ 15) D. Barriers, mflings, and signals—Under the statutes imposing upon

a town the duty of keeping its highways in repair it is held that they are liable for

failure to properly guard bridges and embankments by rails." The railing should

be sufficient to meet all those incidental uses to which it would reasonably be put by

persons crossing ;” but the city is under no duty to place barriers along a path, not at

a street intersection, where people are accustomed to cross the street." Where there

was no barrier and plaintifi’s horse was frightened by an automobile, driven with

due care, and plunged down the embankment, the town was held liable.”

The duty also extends to enclosing dangerous places." A partial enclosure by

barriers does not relieve the city where injury occurs from obstruction in the un

enclosed part,” and where a long trench is guarded only by a light at each end, the

question of negligence is for the jury.” The violation by defendant of its own

ordinance requiring barriers and lights to be placed about excavations in streets does

not establish its negligence as a matter of law.“ Sharp turns may make barriers a

necessary guard against running off the way.” A city is not bound to anticipate

that the holder of a building permit will be negligent.“

Where work contracted for necessarily constitutes an obstruction or defect in the

street of such—nature as to render it dangerous or unsafe for public travel un‘css

properly guarded, the city as well as the contractor is liable for any injury resulting

from the acts which the contractor engaged to perform." In Texas, however, it is

held that if the person prosecuting the work violate a city ordinance by failure to

guard his work he alone is liable, though he has permission from the city to make

the excavation.”

(§ 15) E. Snow and tea—A city or town is ordinarily not liable for injuries

arising from ice on its walks or highways from natural causes," but ice from

Town of Bromley v. Bodkin. 25 Ky. L. R.

1246, 77 S. W. 696.

87. Whether the town was negligent held

a question for the jury. Seeton v. Town of

Dunbarton [N. H.] 56 Atl. 197. See. also.

Krause v. City of Merrill, 116 Wis. 526. Em

bankment 3 or 4 feet high held to require

a railing. Upton v. Town of Windham. 75

Conn. 288.

88- Littebrsnt v. Town of Sidney. 77 App.

Div. [N. Y.) 645. Held no evidence that boy

lost his life by reason of breaking of rail

ing. Eckert v. Town of Shawangunk. 77

App. Div. [N. Y.] 645. Statutory liability

from failure to rail and guard embankment

applies to bicycle riders. that mode of “trav

ei" being included. Hendry v. Town of North

Hampton [N. H.] 58 Atl. 922.

89. Holding v. City of St. Joseph, 92 Mo.

App. 143.

90. Upton v. Town of Windham. 76 Conn.

288.

0!. Wells v. Town of Remington [Wis.]

95 N. W. 1094. A ditch at the end of a

sidewalk. Hutchison v. Town of Summer

ville [8. C.] 45 8. E. 8.

92. Leonard v. City of Boston. 188 Mass.

68.

us. Endicott v. Triple State Natural Gas

&- Oil Co.. 25 Ky. L. R. 862_ 76 S. W. 516.

Instruction calling for guardg and also

lights held harmless because neither was

provided. Campbell v. City of Stanberry

(no, App] 78 S. W. 292. Instruction held

not to call for absolute safety. id.

04. Sterling v. City of Detroit [Mich.l 95

.\'Y W. 986.

95. \Vhere a bicycle pnth' turned sharply

to avoid a curb stone and gutter and no bar

rier was maintained, it was held that the

city was liable for an injury to one riding

against the curb. though it was beyond the

limits of the path. Prather v. City of Spo

kane. 29 Wash. 649. 70 Pac. 55, 69 L. R. A.

346.

98. By granting a building permit the

city does not render itself liable for the

negligence of the builder nor impose upon it

self the duty of warning pedestrians of the

danger of passing along the walk in front 0!

the building, not being bound to anticipate

that the‘bullder will be negligent and allow

materials to fall on persons passing by.

Copeland v. City of Seattle [Wash.] 74 Pac.

582.

97. City of Anderson v. Fleming [Ind.]

87 N. E. 443; Canfleld v. Borough of East

Stroudsburg, 19 Pa. Super. Ct. 649. For fail

ure to guard an excavation or other danger

ous place by proper lights, the city is lia

ble, though the person prosecuting the work

is charged primarily with that duty. Baiti

moro City v. Beck. 96 Md. 183; [Md] Drake

v. City of Seattle, 30 Wash. 81, 70 Pac. 231;

Hoiitza v. Kansas City [Kam] 74 Fee. 594.

Negligence of city in failing to light ditch

open across sidewalk held question for jury.

City of San Antonio v. Chism [Ten Civ. App.)

71 S. W. 606.

98. Rrowne v. Bachmnn [Tex. Civ. App]

72 S. W. 622.

99. Wittman v. City of New York. 80 App.

Div. [N. Y.] 585: Metzger v. City of Chicago,

103 ill. App. 605; Crawford v. City of New

York. 68 App. Div. [N'. Y.] 107. Defendant's

negligence in failing to place a barrier 31
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artificial causes is ground for an action,1 and where from natural causes it has existed

so long as to charge the city with notice of its dangerous character, the duty arise:

to remove it and failing this the city is liable.’

One slipping on ice which he knew of and had previously avoided is not neces

sarily negligent,a and proof that plaintifi walked a part of the journey in the road

way and returned to the sidewalk only where it was covered by an awning is

evidence of care.‘

(§ 15) F. Defects created or permitted by abutting owners and others—Joint

and several liability—Where a city permits a structure on its streets which is liable

to be used by pedestrians, it is bound to see that it is kept in good condition.‘

It is liable for an obstruction temporary in its nature left in the street by a private

person,6 such as a negligently constructed awning being thrown on plaintiff by the

passing vehicle of another ;’ especially where the individual has been accustomed

to make the same obstruction frequently for so long that the city must be deemed

to have known of it,8 or where it authorizes the maintenance of a structure which

is a nuisance per se though such authorization was ultra vires.‘

A town is not liable for injuries sustained by falling into a ditch dug across

the street by a private person ;‘° otherwise for an injury resulting from a defective

street though another is primarily under the duty of maintaining it and is there

fore also liable.u

In several states, the person who is primarily responsible for a defective side

walk must be joined with the city in an action for an injury arising from such

defect ;" but the city cannot complain that it is not done as it is not thereby

the edge of an icy road on a. side hill and

plaintiff's negligence in attempting to use

the road were held questions for the jury.

Littebrant v. Town of Sidney, 77 App. Div.

[N. Y.] 545.

1. City of Colorado Springs v. Floyd [Colo.

App.] 73 Pac. 1092. Detective leader from

roof held not proximate cause of ice on

walk. Wittman v. City of New York. 80

App. Div. [N. Y.] 585.

2. Klaus v. City of Buffalo, 86 App. Div.

[N. Y.] 221; Wright v. Lehman Tp., 19 Pa.

Super. Ct. 653; Reno v. City of St. Joseph.

169 M0. 642. Failure for 24 hours held hot

negligent. Crawford v. City of New York

[N. Y.] 66 N. E. 1106. Three or four days

held suflicient to charge borough .with no

tice. Reed v. Schuylkill Haven Borough, 22

Pa. Super. Ct. 27. Contra. Corey v. City

of Ann Arbor [Mich.] 96 M0. 477. Injury

occurring at 8 o'clock A. M. from ice formed

during night. Village of Leipsic v. Gerde

man, 68 Ohio St. 1. Walking on an icy pave

ment is not negligence where ice would have

been encountered by taking any other route.‘

Evans v. City of Philadelphia, 205 Pa. 193.

8. Delaney v. City of Mount Vernon, 8»

App. Div. [N. Y.] 209. Negligence of plain

tiit for jury—Fall on ice. Brown v. White,

206 Pa. 106.

4. Reed v. Schuylkill Haven Borough, 22

Pa. Super. Ct. 27.

5. Bell v. City of Henderson, 24 Ky. L.

R. 2434, 74 S. W. 206; Town of Bromley v.

Bodkin, 25 Ky. L. R. 1245. 77 S. W. 696.

0. Old store counter left in street to in

jury of boy playing on it. Straub v. City

of St. Louis [Mo.] 75 S. W. 100. Derrick kept

standing in street. City of Denver v. Mur

ray [Colo. App.] 70 Fee. 440. For failure

to perform its duty to keep its streets free

from unlawful obstructions, e. city may be

made to respond in damages. City of Rich

mond v. Smith [Va.] 43 S. E. 345. Town

liable for injury from frightened horse caus

ed by pile of wood on side of highway, but

not where fright was caused by stick falling

from pile. Hoi’fart v. Town of West Turin,

85 N. Y. Supp. 471.

7. Jarrell v. City of Wilmington [Del.]

56 Atl. 379.

8- Runway used by packing company to

carry meat across street. Wynn v. City 01‘

Yonkers, 80 App. Div. [N. Y.] 277.

9. City of Richmond v. Smith [Va..] 43 S.

E. 345.

10. Wilder v. City of Concord [N. H.] 58

Atl. 193.

11. Railway company under duty to main

tain street crossings. Eskildsen v. City of

Seattle, 29 Wash. 583, 70 Pac. 64. Abutting

owner Jointly liable for defect in sidewalk.

City of Covington v. Johnson, 24 Ky. L. R.

602, 69 S. W. 703. The liability of a city for

an injury caused by a defect in that por

tion of its street which lies between street

car tracks is not affected by the fact that

the street railway is required by law to

keep that portion in repair, where the de

fect arises from the city's own negligence.

Binninger v. City of New York, 80 App. Div.

[N. Y.] 438. Authority by its charter to re

quire abutting owners to construct and re

pair walks, and e. provision that where it

cannot compel by fixing a lien on the prop

erty it shall not be liable for any defect,

will not excuse a. city from liability for such

minor defects as it is required and entitled

by its general police powers to repair. City

of Dallas v. Strayer [Tex. Civ. App.] 73 s.

XV. 980; Lentz v. City of Dallas [Tex.] 72 S.

W. 69.
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precluded from pleading the owner’s negligence as a joint tort feasor and so securing

a dismissal for defect of parties.“ In Georgia they are held not to be joint tort

ieasors so as to deprive the city of its remedy by claiming contribution.“ If the

statute requires plaintiii to exhaust his remedy against the lot owner, judgment

cannot be taken against the city before judgment has been taken against the lot

owner."

For damages arising from ordinary want of repair of a sidewalk or street, the

lot owner is not responsible in the absence of statute, but for any negligent act

creating a dangerous defect or obstruction in the street or highway he may be made

to respond in damages, as, for the maintenance of a drain across the walk;" digging

a ditch in the highway ;" leaving an opening in the sidewalk dangerous to pedes

trians;1"" failure to p; operly guard a licensed excavation2° as required by ordinance,

such failure being negligence per se;21 piling lumber in the street,” though the

lumber was not negligently stacked ;“ permitting a wire fence along a public high

way to become dangerous ;“ leaving a heavy vault door in the street leaning against

a building and so nearly on a balance that a slight push tips it over ;“ and ob

structing a street in violation of a city ordinance.20 Those doing business along

streets may obstruct the sidewalks temporarily for the purpose of business."

One who takes up an old bayou crossing and substitutes a bridge therefor in

pursuance of his contract with his grantor of the land over which a road used by

the public runs is charged with the duty of keeping the bridge in repair."

An abutting owner is liable for injuries arising from the negligent construction

of his buildings, though they are leased to tenants, if the defect existed at the time

of surrender,” but not for the tenant’s negligent use of properly constructed prem

ises_l°

12. Abutters. City of Denver v. Teeter the sidewalk made by independent contract

iColo.l 74 Pac. 459. Where a lessee is not or. Ann v. Herter, 79 App. Div. [N. Y.] 6.

20.liable in any event, failure to join him is not

fatal on appeal. George v. City of St. Joseph,

97 Mo. App. 56. Rulings too favorable to

abutting owner held not to entitle city to

reversal of judgment in favor of plaintiff.

George v. City of St. Joseph. 97 Mo. App: 56.

Street rnllwlly company charged with the

duty or keeping in repair that portion of the

street where an injury occurs must be joined

with the city in an action for such injury.

Lavigne v. City of New Haven [Conn.] 55

All. 569.

13. City of Denver v. Teeter [Colo.] 74

Pac. 45!.

14. Schneider v. City Council of Augusta.

{6a.} 45 S. E. 45 .

15. Gordon v. Sullivan [Wis.] 93 N. W.

457.

16. Rupp v. Burgess [N. J. Law] 56 Atl.

166; Isham v. Broderick [Minn.] 95 N. W.

224. See. also, City of Covington v. John

son, 24 Ky. L. R. 602. 69 B. W. 703.

17. Nelson 1!. Fehd, 104 Ill. App. 114.

18. 10. Schneider v. City Council of Au

gusta [Ga.] 45 S. E. 459; Queck-Berner v.

Atlantic Trust Co., 80 App. Div. [N. Y.] 460;

Wesner v. Green [N. J. Law] 56 Atl. 237. A

coal hole is not negligence per se. Stoetzele

v. Swearingen. 90 Mo. App. 588; Reynolds v.

Gar-st, 25 R. I. 83. Property in possession

of tenant. Stoetzele v. Swearingen, 9;) Mo.

App. 588; Matthews v. City of New York, 78

App. Div. [N. Y.] 422. When plaintiff was

“scufliing” and tell in, recovery was denied.

Schubkegel v. Butler, 76 ADD- Div. [N. Y.]

10. Unguarded excavation encroaching on

Endicott v. Triple State Natural Gas

& Oil Co., 25 Ky. L. R. 862. 76 S. W. 516.

21. Browne v. Bachman ['l‘ex. Civ. App.]

72 S. W. 622. Evidence held sufficient to

show that excavation encroached on side

walk and should have been guarded. Ann v.

Herter, 79 App. Div. [N. Y.] 6.

22. Kessler v. Berger. 205 Pa. 289: Selby

v. Vancouver Waterworks Co. [Wash] 73

Pac. 504. ‘

23. Harper v. Kopp, 24 Ky. L. R. 2342. 78

S. W. 1127.

24. Brown v. Wabash R. Co., 90 Mo. App.

20. Fence held not proximate cause. Fright

nned horse. Anderson v. Schurke [Iowa] 98

N. W. 862.

25. Anderson v. Pierce [Kan] 74 Pac. 688.

26. Stones in .street causing injury tb

bicycle rider. Overhouser v. American Ce

real Co., 118 Iowa, 417.

27. Defendant held not liable for injury

claimed to have been caused by refuse vege

tables rrom stand in from of his store. Kel

ly v. Otterstedt, 80 App. Div. [N. Y.] 398

Whether defendant liable for leaving sign

in process of moving held question for jury.

Cunningham v. Nilson, 84 N. Y. Supp. 668.

Carpet and canopy across walk may be neg

ligence. Morris v. \Vhlpple. 183 Mass. 27.

28. Lawson v. Shreveport Waterworks Co.

[La.] 35 So. 390.

29. Isham v. Broderick [Minn.] 95 N. W.

224; Stoetzele v. Swenringen. 90 Mo. App

588; Matthews v. City of New York. 723 App

Div. [N. Y.] 422.

80. Fehihauer v. City 01! St. Louis [Mo.]
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An elevated railway company is liable for an injury caused by ice formed in

the street from the drip from its train where it knew of such drip and the resulting

ice and could have prevented it.81 A street railway company may be liable for an

injury resulting from a defect in a street owned by a university with which it has

contracted to keep the street in repair.”2 A railway company failing to restore a

crossing to a condition of safety assumes the risk of injury to travelers.“ Where

a city has assumed to repair the whole of a street and has assessed a portion of the

cost to the railway company, the company is no longer responsible for injuries oc

curring from defects in its portion of the pavement.“

A telephone company is liable for injuries caused by guy rope stretched across

the street,“ or the placing of poles in too close proximity to the traveled part of a

highway.”

A water company is not liable for the city’s neglect to properly guard a fire

hydrant."

(§ 15) G. Persons entitled to protection.—The protection of the law extends

only to those who are properly using the highway for travel, and not to those who

are engaged in some act not a necessary or usual incident to such travel," but a

pedestrian has a right to stop on the street for a reasonable time,“ and a child of

tender years is not negligent though playing in the street.“ Those who travel at

night as well as those who travel by day are protected,‘1 and the fact that plaintiff’s

horse was in the act of running away when the injury occurred will not place him

without the pale of protection if the injury would not have occurred but for the

defect.“

(§ 15) H. Remote and proximate cause of injury—The principle of proxi

mate cause applies as well to injuries from defective highways as to other negligence

cases though the liability is created by the statute ;" the question of which of several

efiicient causes is responsible for an injury being generally one of fact,“ though in

cases where the evidence is undisputed or open to but one conclusion, it is a question

of law.“ The negligent,“ but not the non-negligent act of another, may be such a

77 S. W. 848; Morrison v. McAvoy, 137 Cal.

XIX. 70 Pac. 626.

81. White v. Manhattan R. Co..

Div. [N. Y.] 259.

$2. Bolster v. Ithaca St. R. Co., 79 App.

Div. [N. Y.] 239.

38. Chicago, etc.,

[Ind.] 69 N. E. 253.

84. Blnninger v. City of New York [N. Y.]

89 N. E. 390.

35. Mogk v. New York, etc.. Tel. 00., 78

App. Div. [N. Y.] 560.

88. Alice, etc., Tel. 00. v. Billingsley

[Tex. Civ. App.] 77 S. W. 255. Under the

statute in Massachusetts the owner 0! a

telegraph pole erected under license is lia

ble for an iniury to a. traveler by collision

with it, irrespective of the owner's negli

gence. Rev. Laws, 0. 122, Q 15. Riley v.

New England Telegraph 8: Telephone Co.

[Mass] 68 N. E. 17.

82 App.

R. Co. v. Leachman

37- Burnes v. City of St. Joseph, 91 Mo.

App. 489.

38. Schubkegel v. Butler, 76 App. Div. [N.

Y.] 10; Ann v. Herter, 79 App. Div. [N. Y.] 6.

39. Because of illness or other proper

cause, but he must not so do it as to ob

struct travel. Kessler v. Berger, 205 Pa.

289; Powers v. Penn. l\lut. Life Ins. Co.. 91

Mo. App. 55.

40. Caskc-y v. City of La Belle [M0. App.)

74 S. W. 113; Straub v. City of St. Louis

[Mo.] 75 S. W. 100.

41. Styles v. Village of Decatur [Mich]

91 N. W. 622; Wright v. Lehman Tp., 19 Pa.

Super. Ct. 653.

42. Meisner v. City of Dillon [Mont.] 74

Fee. 130; Thunborg v. City of Pueblo [Colo.

App.] 70 Fee. 148.

43. Fehrman v. Town of Pine River

[Wis] 95 N. W. 105.

44. Jarrell v. City of Wilmington [Del.]

56 Ati. 379. Cause of death 0! one injured on

a. detective sidewalk. City of Madisonville

v. Pemberton's Adm‘r, 25 Ky. L R. 347. 75

S. W. 229. Cause of death of one injured

in a runaway caused by fright of horse by

bicycle. Shortsleeve v. Slebbins, 77 App.

Div. [N. Y.] 588.

45. Manhole cover in sidewalk held not

shown to have caused plaintiff's tall. Helm

ken v. City of New York, 85 N. Y. Supp.

1048. Improper condition of leader from root

held not proximate cause of ice causing

plaintiff's tall. Wittman v. City of New York,

80 App. Div. [N. Y.] 585.

46._ \Vhere a street car was stopped in a

dangerous place and plaintiff was not as

sisted in ailghting as she should have been

by the carrier. the city's negligence in ex.

cavating the street at that point was not

the proximate cause of her injury. Yeckeg
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concurring or intervening cause as to relieve a municipality from liability for an in

jury which would not have occurred but for a defect in its highway." So also the

question whether Plaintiff’s own acts so contribute to his injury as to relieve the

municipality of its liability for the defect depends upon whether his act was negli—

gent ;“ and where a frightened horse encounters a defect in the street which causes

an injury that would not otherwise have occurred,“ -or where a defect causes fright

in a horse which results in injury,“ the defect is responsible for it.

(§ 15) I. Contributory negligence of person injured—The negligence of the

plaintiff in cases of injury from defects in the highway has the same effect that it

has in other negligence cases, the question being, on a conflict of evidence, one for

the jury.'1

the exercise of reasonable care, under all the circumstances.“

The question is whether the plaintiff at the time of the injury was in

Mere contributing

negligence on the part of the plaintiff will not defeat him. His negligence must

have been such that but for it the injury would not have occurred."

A pedestrian is not confined to the foot-way crossing, but if ignorant of any

danger may cross a street at any point that suits his convenience without imputa

v. San Antonio Traction Co. [Ten Civ. App.)

76 8. W. 780. Where a. person was killed

by a street car in plain view of the motor

man, the negligence of the city in so ob

structing its street as to make it neces

sary to walk on the track was not the prox

imate cause. Setter‘s Adm'r v. City of Mays

ville, 24 Ky. L. R. 828. 69 S. W. 1074.

7. Where a wagon ran over an iron

plate covering a gutter, causing it to in

Jure plaintiff. the negligence of the city in

maintaining the plate in a defective con

dition was the proximate cause of the in

jury. City of Louisville v. Johnson, 24 Ky.

L. R. 685. 69 S. W. 803. Where plaintiff is

injured by a third person stepping on a loose

board in the walk, the defect is the prox

imate cause of the injury: City of Elwood

v. Laughlin [Ind. App.] 65 N. E. 18; Ken

nedy v. City of St. Cloud [Minn.] 97 N. W.

417. The negligence of a. city in allowing

a. dangerous place in a railway crossing.

where a child gets its foot caught and is

run over by a passing train. is the proxi

mate cause of the injury. Eskiidsen v. City

of Seattle. 29 \Vnsh. 588, 70 Pac. 64.

48. Where plaintiff stepped near a hole

in a. walk and slipped into it, his slipping

was not a proximate cause of injury so as

to depriva him of recovery. Burrell v. City

of Greenville [Mich] 94 N. W. 783. Where

plaintiff drove a blind horse in a bright

moonlit night against an obstruction which

he testified he could have seen had he

looked. the obstruction was not the proxi

mate cause of his injury. Whitman v. City

of Lewlston [Me.] 55 Atl. 414. Where plain

tiff, in voluntarily attempting to assist one

driving cattle along the highway, rode his

horse into n. leaning barbed wire fence. the

defective condition of the fence was the

proximate cause of injury to the horse.

Brown v. Wabash R. Co-. 90 Mo. App. 20.

where plaintiff's horse shied against a fence

eleven feet off the true line of the highway,

the wrongful act in maintaining the fence

was no! the provimate cause of the result

ing injury, there helm! nothing to show that

mm had not plenty of room to drivo in

Anderson v. Soiiurko [Iowa]

A telephone pole placed in

piai

the hit-’hw"-"

56 N, w. sea.

dangerous proximity to the traveled part

of a highway is the proximate cause of an

injury to plaintiff from collision with it,

caused by his horse swaying his head side

ways while passing it. Alice. etc., Tel. Co.

v. Billingsley [Tex. Civ. App.] 77 B. W. 255.

That plaintiff's horse was going at an im

moderate speed would not be a defense un

less plaintiff could control him. Thunborg

v. City of Pueblo [Coio. App.] 70 Pac. 148.

Injury due to riding bicycle into mud hole

and being thereby thrown over unguarded

bank held not in law attributable to mud

hole rather than want of guard rail. Hen

dry v. Town of North Hampton [N. H.) 66

At]. 922. _

49. Meiener v. City of Dillon [Mont.] 74

Pac. 180; Thunborg v. City of Pueblo [Coio.

App.] 70 Fee. 148. Horse frightened at a

passing automobile and plunging down em

bankment lacking proper railing. Upton v.

Town of Windham. 76 Conn. 288.

50. Shearer 1!. Buckley. 31 Wash. 870. 72

Pac. 76; Gallagher v. Buckley, 81 Wash. 380.

72 Pac. 79; Quinlan v. City of Philadelphia,

205 Pa. 309.

51. Falling into hole left unguarded. Ise

minger v. York Haven Water & Power Co.

[Pa.] 56 Atl. 66; Wall v. City of Pittsburg.

205 Pa_ 48. Falling into unguarded exca

vation encroaching on sidewalk. Ann v.

Herter, 79 App. Div. [N. Y.] 6. City held

liable for runaway caused by horse stepping

into hole in street—Negligence of driver.

Quinlan v. City of Philadelphia. 205 Pa.

309. Driving over obstruction. Black v.

City of Mishawaka, 80 1nd. App. 104.

63. Not whether such care could have

averted danger. City of Herrin v. Newton.

103 Ill. App. 423. That the plaintiff, though

negligent. could not have avoided injury

had he not been negligent, will not author

ize a recovery. as this is but another man

ner of stating the doctrine of comparative

negligence which does not obtain as a rule

in common law jurisdictions. City of Mn

con v. Holcomb [111.] 69 N. E. 79.

58. Harper v. Kopp, 24 Ky. L. R. 2H2. 73

S. W. 1127. See also. ante, "Proximule

Cause."
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tion of negligence ;“ hence one is not held to more than usual care in passing from

the sidewalk to the paved part of the street in the business portion of a city," but

at night more care may be due."

It is not negligence to step near a hole in the walk on a plank strong enough

to support one’s weight," though from 'the slippery condition of the walk plaintifl

slips into the hole and is hurt."

To ride a bicycle on a paved street in daylight at the rate of seven miles an

hour is not negligent as a matter of law."

Everyone in passing over and along public streets has the right to assume

that they are safe as long as there is no appearance suggesting the contrary ;°° but

this does not authorize him to close his eyes to open and obvious dangers in the high

way, or to pay no attention whatever to its condition.“ Mere knowledge, however, of

the defective or unsafe condition of a street or walk will not bar one injured of his

right of recovery if under all the circumstances he was exercising due care at the

time," the question of negligence vel non in such case being for the jury.“

64. City of Louisville v. Johnson. 24 Ky.

L. R. 685. 69 S. W. 803; Lahne v. Seaich. 83

App. Div. [N. Y.] 636; Bush v. Joseph H.

Bauland Co.. 82 App. Div. [N. Y.] 506; Prince

v. Third Ave. R. Co., 84 N. Y. Supp. 542.

55. City of South Omaha v. Meyers [Neb.]

92 N. W. 743.

56- To attempt in the night to cross the

street between street intersections. where

the gutter is deep and no proper crossing has

been made, is negligence, and the fact that

persons have been accustomed to cross there

will not imply a. license or invitation on the

part of the city so to do. Holding v. City

of St. Joseph, 92 Mo. App. 143. And an at

tempt by a woman to jump a deep ditch in

the night is negligence. Robert V. City of

Seattle HVashJ 73 Fee. 383.

67. Shaffer v. Harmony Borough, 204 Pa.

339.

58. Burrell v. City of Greenville [Mich.]

94 N. W. 732.

59. Overhouser v. American Cereal Co.,

118 Iowa. 417.

00. Gribben v. Metropolitan St. R. Co.,

84 N. Y. Supp. 196. Injury by electric wire.

Neal v. Wilmington. etc., Elect. R. Co., 3

Pen. [Del.] 467. Presumptlon that detect

has been repaired. Bradley v. City of Spick

ardsville. 90 Mo. App. 416.

61. Bohn v. City of Racine [Wis.] 96 N.

W. 813', Tracey v. South Haven Tp. [Mich,]

93 N. W. 1065. Plaintiff driving into a plain

ly visible hole in street held negligent.

Knight v. City of Baltimore [Md] 56 Atl.

388. Plaintiff driving blind horse ran into

pile of earth. Whitman v. City of Lewiston

[Me] 55 Atl. 414. For plaintiff to attempt

to drive his horse under a large flag sus

pended over the street is such negligence as

will hnr him of recovery for injuries re

sulting from the fright of his horse thereby.

Town of Crown Point v. Thompson [Ind.

App.] 65 N. E. 18. Plaintiff driving down un

guarded embankment held negligent. Krause

v. City of Merrill. 115 Wis. 526. Injury by

rolling rail at crossing of street and rail

road. Sosnofski v. Lake Shore, etc., R. Co.

[Mich] 95 N. W. 1077. To drive on top of

a narrow fill 3 feet under water, the sur

rounding country being inundated to a depth

of 9 feet or more, is negligent. Schrunk v.

Town of St. Joseph [W'is.] 97 N. W. 946.

It is

Whether a rail extending over a crosswalk

constitutes sufficient notice of danger to a

pedestrian to make it his duty to avoid it

is for the jury. Gribben v. Metropolitan St.

R. 00.. 84 N. Y. Supp. 196; City of Mlshawaka

v. Kirby [Ind. App.] 69 N. E. 481.

62. Littebrant v. Town of Sidney. 77 App.

Div. [N. Y.] 545; Delaney v. City of Mt. Ver

non. 89 App. Div. [N. Y.] 209; Brown v.

White. 206 Pa. 106; Bradley v. City of Spick

ardsville. 90 Mo. App. 416; City of Fulton v.

Green. 103 Ill. App. 96; Chicago. etc., R. Co.

v. Leachman [Ind.] 69 N. E. 253; Styles v.

Village of Decatur [Mich.] 91 N. W. 622:

Burnes v. City of St. Joseph. 91 Mo. App. 489:

Mosheuvel v. District of Columbia. 24 Sup.

Ct. [U. S.) 57; Overhouser v. American Ce

real Co., 118 Iowa, 417; Hoffman v. Village

of North Milwaukee [Wis] 95 N. W. 274;

City of Lafayette v. Fitch [Ind. App.] 69 N.

E. 414; Drake v. City of Seattle. 30 Wash.

81. 70 Pac. 231; Shearer v. Town of Buckley.

31 Wash. 370. 72 Pac. 76; Carson v. City of

Genesee [Idaho] 74 Pac. 862; City of Colo

rado Springs v. Floyd [0010. App.] 73 Pac.

1092; Browne v. Backman [Tex. Civ. App.]

72 S. W. 622; City of Mishawaka v. Kirby

[Ind. App.] 69 N. E. 481; Collins v. City of

.ianesville [Wis.] 94 N. YV. 309; Sachra v.

Town of Manilla [Iowa] 95 N. WV. 198; City

of South Omaha. v. Taylor [Neb.] 96 N. W.

209; City of Chariottesville y. Stratton's

Adm'r [Va.] 45 S. E. 737; Beauvais v. City

of St. Louis. 169 M0. 500; Huff v. City of

Marshall. 97 Mo. App. 542; City of Dallas v.

Moore [Tex. Civ. App] 74 S. W. 95. Boy

running under derrick on way to school after

warning of danger not negligent. City of

Denver v. Murray [Coio. App.] 70 Pac. 440.

Momentary forgetfulness at night on un

lighted street. City of Louisville v. Brew

er's Adm'r. 24 Ky. L. R. 1671, 72 S. W. 9.

68. City of Madisonville v. Pemberton's

Adm‘r. 25 Ky. L. R. 347. 75 S. W. 229; City

of Carlisie v. Secrest, 25 Ky. L. R. 336, 75

S. W. 268.

Instructions considered. City of San An

tonio v. Talerico [Tex. Civ. App.] 78 S. W.

28. Reference to "safe condition" held to

mean “reasonably safe condition" because 50

qualified in other charges. Campbell v. City

of Stanberry [Mo. App.] 78 S. W. 292. In

structions as to care by bicycle rider lufli
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said however to raise a presumption of negligence that must be rebutted by evidence

of circumstances showing a reasonable excuse for the lapse oi.’ memory resulting in

the injury.“ Where a traveler has no alternative but to pass the dangerous place, he

is not required to forego his journey. In such case if he is injured while in the

exercise of due care under the circumstances, he can recover.“ So if all other routes

to his destination are equally dangerous,“ or if one is apparently no more dangerous

than the other." Neither is one obliged to take an indirect route which is safe, be

ing entitled to travel upon the streets by the most direct route."

The intoxication of plaintifi may be considered on the question of his care.”

A bodily infirmity may cast upon a traveler the duty to use greater care than

would be required of an ordinary person.’0

the time of night are proper circumstances to consider."

And the condition of the weather and

But the degree of care

required, as a matter of law, is not changed by these circumstances, all persons

traveling being required at all times to use such reasonable care as the circumstances

demand."

(§ 15) J. Notice of claim for injury and intent to sue.-—It is frequently

provided by statute that no action shall be brought to recover for injuries unless

notice of claim for such injury shall have been seasonably served on the municipality

liable." These are statutes of repose,“ and have been held constitutional ;" but not

applicable to an action by an abutting owner for injury by obstruction," to an injury

in a sewer to a workman," to an action of trespass in going on plaintiff’s property to

lay out a highway," nor to injuries sustained before their passage."

It is generally provided that such a notice must be verified,”0 addressed to," and

served upon, some particular board or ofiicer" within a certain period after injury."

cient to cover request. Hendry v. Town of

North Hampton [N. H.] 56 Atl. 922. Re

quested charge as to care by traveler cov

ered by other charge. City 0t San Antonio

V. Tsierico [Ten Civ. App.] 78 S. W. 28.

64- Petrich v. Town of Union [Wis.] 93 N.

W. 819. Where plaintiff, knowing that a

guard rail had been in place a week before,

depended on it on a dark night without look

ing for it, and fell by reason of its having

been removed in prosecution of repairs that

he knew were going on. he was negligent.

Decker v. Borough of East Washington. 21

Pl. Super. Ct. 211. One riding a bicycle at

night parallel and on the same side of the

street with an excavated trench is bound to

exercise a. greater degree of care than is

necessary in using an unobstructed street.

Walsh v. Central New York Telephone &

Telegraph Co. [N. Y.] 68 N. E. 146. To pass

a barrier and light at a point where the

barrier does not obstruct the way is not

negligence as a matter of law. Leonard v.

City of Boston [Mass] 6'8 N. E. 596.

C5. Chicago. etc., R. Co. v. Leachman [Ind.]

69 N. E. 253; Reed v. Schuylkill Haven Bor

ough, 22 Pa. Super. Ct. 27; Mc'l‘iver v. Grant

Tp. [Mich.] 91 N. W. 736. Driving into mud

hole. Hunt v. Lincoln Tp. [Mich.] 92 N. W.

288.

06- Evanl v. Philadelphia, 205 Pa. 193;

Carter v. Town of Lineville, 117 Iowa, 532.

Evidence of unsafe condition oi! walk on

opposite side of street held admissible.

Hoffman v. Village of North Milwaukee

[Wis.] 95 N. W. 274.

07. Wells v. Town 0! Remington [Wis.]

95 N. W. 1094.

as. Jordan v. City of Seattle, 30 Wash.

116. 70 Pac. 743.

69. Plaintiit's intoxication held proper to

be considered on question of his care. Guer

tin v. Town of Hudson. 71 N. H. 505.

70. Smart v. Kansas City, 91 Mo. App. 586.

An aged person with defective sight. feel

ing his way with a cane over-an elevated

walk from which he knew the railing had

been removed. held negligent. Garbanati v.

City of Durango [Colo.] 70 Pac. 686.

71. Village of Atkinson v. Fisher [Neb.]

93 N. W. 211.

72. Johnson v. City of St. Joseph, 96 Mo.

App. 663; Village of Atkinson v. Fisher

[Neb.] 93 N. W. 211.

73. Liundberg v. Village of North Marika.

to, 87 Minn. 484.

74. Once barred the cause being in tort

cannot be revived. Van Auken v. City of

Adrian [Mich.] 98 N. W. 16. Individual con

sent ot councilman to investigate and al

low claim barred for lack of notice is not

binding on city. Id.

75. Morrison v. City of Eau Claire. 115

Wis. 538: Goddard v. City of Lincoln [Neb.]

96 N. W. 273.

'10- Knapp & Cowles Mtg. Co.

York, etc., R. Co. [Conn.] 56 At]. 512.

7‘7. McIntee v. City or Mlddletown,

App. Div. [N. Y.] 434.

7078. Hathaway v. Osborne [R. I.] 65 At].

0.

79. Statute applies not to injuries sus

tained before its passage. Sehl v. City 01

Syracuse, 81 App. Div. [N. Y.] 543.

80- Undated jurat held sufficient. Reno

v. City of St. Joseph, 169 Mo. 642. Date 0!

jurat shown to be a month too early and

before date of injury held not fatal. Bell

v. City of Spokane. 30 “'nsh. 508. 71 Pac. 31.

81. Notice held sufliclent though addressed

v. New

80



206 2 Our. Law.HIGHWAYS § 15K.

Its sufiiciency as to form is a question of law for the court, and it should state the

place of injury,“ describe the defect,“ and the injury," and in some states state an

intent to sue."

(§ 15) K. Aciions.—The complaint need not expressly state that defendant’s

negligence was the proximate cause of plaintiff’s injury,“ or negative contributory

negligence." A complaint counting on a defect must either allege notice to the

municipal authorities or facts from which notice may be inferred,”0 and a general

averment of knowledge of the defect is proved by facts constituting constructive

notice.m

ments are allowed in these as in other cases."

Service of the statutory notice of injury must be alleged."2 Amend

The place" and the defect, or other

cause of injury,“ must be substantially well pleaded and proved. One relying on a

permit to open a trench across the sidewalk must plead it.”

N0 presumption of negligence arises against a municipal corporation upon proof

to wrong officer. Shaw v. City of New York.

83 App. Div. [N. Y.) 212.

82- The notice is properly served on the

city council, though the injury occurred on

a "parkway" under the control of the park

board. Kleopfert v. City of Minneapolis

[Minn.] 95 N. W. 908.

88. Notice of injury after statutory period

held in time when served as soon as plain

tiff was in a condition to transact business

after injury. Walden v. City of Jamestovvn.

79 App. Div. [N. Y.] 433; Ehrhardt v. City

of Seattle [Wash] 74 Pac. 827. Contra

Schmidt v. City of Fremont [Neb.] 97 N.

W. 830. Objection to lack of proof of time

liness too late after verdict. Cowan v. In

habitants of Bucksport [Me.] 56 Ati. 901.

84. Inaccurate statement of place of in

jury sufficient where defendant not misled.

Tobin v. Inhabitants of Brimfleld, 182 Mass.

117; Kolb v. City of Fond du Lac [Wis.] 95

N. W. 149: Hoffman v. Village of North Mil

waukee [Wis.] 95 N. W. 274. Insufficient

statement of place of injury held fatal

though defendant not misled. Rauber v.

Village of Wellsville, 83 App. Div. [N. Y.]

581. Statement of place of injury held suffi

ciently definite. City of Lincoln v. Miller

[Neb.] 96 N. W. 484. Amendment changing

name of street after limitations have run.

Sachra v. Town of Manilla. [Iowa] 95 N. ‘W.

198. Notice sustained as against general ob

jection though slightly variant as to place

Cowan v. Inhabitants of Bucksport [Me]

56 Atl. 901.

85. Description of defect and injuries held

sufficient. Reno v. City of St. Joseph, 169

M0. 642. A notice stating only that plain

tiff “slipped and fell" is not a sufficient state

ment of what defect caused the injury.

Stoors v. City of Denver [Colo. App.] 73 Pac.

1094. Variance between notice and proof as

to cause of injury held immaterial. Bell

v. City of Spokane, 80 Wash. 608, 71 Pac. 81.

A notice alleging ice and snow as the de

feet will not support a recovery based on a

hole in the walk with ice and andw as an

incidental cause of injury. Olcott v. City

of St. Paul [Minn] 97 N. W. 879.

86. Description of injury held sufficient.

City of Dallas v. Moore [Tex. Civ. App.] 74

S. W. 95. A second notice may be served

within the statutory period enumerating ad

ditional injuries. George v. City of St. Jo

seph, 97 Mo. App. 68.

87. Notice held sufficient though not stat

ing an intent to sue. Hnlpin v. City of New

York, 82 App. Div. [N. Y.] 311: Shaw v.

City of New York, 88 App. Div. [N. Y.)

212.

88. Falling through footbridge. City of

Franklin v. Davenport [Ind. App.] 68 N. E.

907. A petition failing to allege negligence.

but alleging facts from which it folloWs. is

good where not objected to. Fairall v. City

of Cameron, 97 Mo. App. 1.

89. The complaint need not allege due

caution though the injury was received while

crossing the street elsewhere than at a

street intersection. Randall v. City of Ho

quiam, 80 Wash. 486, 70 Pan. 1111. The

driver of a patrol wagon need not allege

ignorance of the condition of the street.

City of Louisville v. Michele, 24 Ky. L. R.

1375, 71 S. W. 611.

00. City of Rome v. Buddeth, 116 Ga. 649:

City of Daytonio. v. Edson [Fla] 84 So. 954.

Allegation as to notice of defect causing in

jury held sufficient. Randall v. City of Ho

quiam. 30 Wash. 435, 70 Pac. 1111.

01. City of Toledo v. Radbone, 28 Ohio

Ciro. R. 268.

92. Complaint must allege that statutory

30 days have elapsed after notice before

bringing suit. Thrall v. Village of Cuba, 84

N. Y. Supp. 661.

93. Amendment of petition as to descrip

tion of accident held proper. City of New

nan v. Daviston [Ga] 44 S. E. 861.

94. Plaintiff should not be held to proof of

the exact point of injury when it plainly ap

pears that the walk was defective for its

entire length. Caskey v. City of La Belle

[Mo. App.] 74 S. W. 118. That plaintiff went

a short distance after breaking her ankle is

not inconsistent with her having been in

jured where she claimed. Collins v. City of

Janesville [Wis.] 94 M0. 309. That plaintiff

was picked up with a broken leg eleven

feet from where the defect in the walk was

situated is not inconsistent with his having

received his injury from the defect. City of

Omaha v. Kranz [Neb.] 97 N. W. 1059.

96. A declaration counting on a fall into

an unguarded excavation is not supported by

proof of a fall down a flight of steps to a

walk on a lower grade. Kane v. City of

Joliet, 108 Ill. App. 195. A complaint for in

juries from a. defective sidewalk arising from

failure to repair will not support a recovery

for injuries arising from faulty construction.

Gordon v. Sullivan [Vt'is] 93 N. W. 457.

98. Hubbs v. Schwanefiugel, 84 N. Y. Supp.

;560.
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of an injury caused by a defect in its streets, but negligence must be proved as

charged in the petition." Ordinarily, a traveler is presumed to be in the exercise of

due care, and if the defendant claims he was not, defendant must prove it."

Evidence of subsequent precautions cannot in general be shown,” but where such

testimony is merely a part of the testimony of witnesses to the long continued gen

eral bad condition of the walk, it is not prejudicial.1 Proof of other accidents sub

sequent to the one in question and the subsequent condition of the sidewalk or

street is inadmissible.z Neither, in Missouri, can accidents to other persons caused

by the same defect be shown ;8 but in Washington the fact that other persons at

other times have slipped and fallen on the alleged obstruction is held admissible as

tending to describe the condition of the walk.‘ Plaintifi cannot show that he has

told of falling at other times.“ Defendant’s efforts to repair a break in a water

conduit causing a dangerous place in the highway, and the difficulties and skill re

quired in the original construction, are inadmissible.6 A witness cannot state his

opinion as to whether the walk was reasonably safe.1 It may be shown that a

walk is not level where the injury was from slipping on mud negligently allowed to

remain on the walk, though the slope of the walk is not negligence in itself.‘ An

ordinance specifying the details of sidewalks is admissible to show the extent of the

duties of the municipal officers.’) The cause of plaintifi’s accident, where his wagon

wheel slipped into a rut near the street car track,“ and the question of the depth of

a hole in a walk, were held questions for the jury.11

Instructions must submit all the issues clearly12 and one that purports to state

the elements of defendant’s liability and fails to mention the necessity of notice of

the defect causing the injury is bad.18

A city is not entitled to an interrogatory calling for a finding as to how it re

ceived notice of the defect in the walk.“ _

§ 16. Injury to, obstruction of, or encroachment on, street or highway.-—A

municipality has no power to authorize the obstruction of any of its highways by any

structure preventing public travel."

M'- City of Atlanta v. Stewart. 11'! Ga.

144; Davis v. Common Council of Alexander

City [Ala.] 33 So. 863.

98. Holding v. City of St. Joseph. 92 Mo.

v. City of Philadelphia. 21 Pa. Super. Ct. 486.

12. Instruction as to care required of

plaintifl held sufficient. City of San Antonio

v. Potter [Tex. Civ. App.] 71 S. W. 764. In

App. 143.

00. Elias v. City of Lancaster, 203 Pa. 638.

1. Bell v. City of Spokane [Wash] 71 Pac.

81.

2. City of Chicago v. Vesey. 105 Ill. App.

191; Davis v. Common Council oi! Alexander

City [Ala.] 33 So. 863: City of Dallas v. Moore

[Tex. Clv. App.] 74 S. W. 95. Admissibility

of photographs of subsequent date. See Ev

idence. 1 Curr. Law, 1154.

3- Smart v. Kansas City, 91 Mo. App. 586.

4. Smith v. City of Seattle [Wash] 74 Pac.

674.

5. Tenney v. Rapid City [8. 1).] 96 N. W.

96.

6. Burt v. Utah Light & Power Co. [Utah]

72 Pac. 497.

7. Met: v. City of Butte [MontJ 71 Fee.

161.

8. Milledge v. Kansas City [Mo. App.] '14

S. W. 892.

9. Reed v. City of Mexico [140. App.] 76

8. W. 63.

1.. Cause of plaintiff‘s accident. Wagon

wheel slipping into rut. Bell] 1. City of

Philadelphia. 206 Pa. 329.

11. Hole in walk, depth' contented. Wible

structions held confusing as to notice of

detect. Clark v. City of Brookfield. 97 Mo.

App. 16. Evidence no to washed out bridge

and approach held not to require submission

of question of act of God. City of San An

tlgaiio v. Potter [Tex. Civ. App.] 71 8. W.

13. City of South Omaha v. Huger [Neb.]

92 N. W. 1017; City of South Omaha v. Con

road [Neb.] 97 N. W. 796.

14. Grapes v. Incorporated City of She]

don [Iowa] 98 N. W. 67.

15. City of Richmond v. Smith [Va.] 43

S. E. 345. Extension of building into street.

Ackerman v. True. 175 N. Y. 353; Pence v.

Bryant [W. Va.] 46 S. E. 275; People v. Har.

ris, 203 Ill. 27!. Railroad company's occu

pancy by abutments of an overhead bridge.

City of Elyria. v. Lake Shore, etc.. R. Co.. 23

Ohio Circ. R. 482. A side track for private

use. Cereghino v. Oregon Short Line R. Co.

[Utah] 73 Pac. 884. Broken water conduit

forming ice on highway. Burt v. Utah Light

& Power Co. [Utah] 72 Pac. 497. A street

leading to water cannot be obstructed by

reclamation of abutting submerged lands,

Borough of Seabright v. Allgor [N. J. Law] 5.
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It is the duty of a city to protect its streets from unlawful occupancy and

molestation," and in the exercise of that duty, it may maintain an action to test

the legality of their occupancy," is entitled to a mandatory injunction requiring the

removal of an encroachment,“ or to restrain its erection ;" and may maintain eject

ment to regain possession of any part of a street or alley unlawfully withheld from it

though it has not the legal title to such street or alley.’0

It is the duty of selectmen to remove obstructions from the highway and in so

doing they may use such force as is reasonably necessary for that purpose.“

A shade tree standing in the sidewalk may be an obstruction subject to re

moval by the authorities against the protest of the abutting owner." The builder

of a bridge may 'close traffic on the highway at that point for a reasonable time by

removing the old bridge, without liability.”8 One who builds a bridge thereby ob

structs a road running at right angles to the approach to such bridge, which road is

in process of alteration not yet made efiectual by the opening of the new road."

The obstruction of the public highway is an act which in law amounts to a public

nuisance, and a person who sustains a private and peculiar injury from such an act

may maintain an action to abate the nuisance and recover his special damages,“ or

enjoin its construction," though a suit brought by the city for the removal of the

obstruction is pending.”1 But a private person cannot enjoin the obstruction of a

public way at a point where he is not an abutting owner, the injury to him diifering

only in degree and not in kind from that sufiered by the public,“ nor can he en

join the occupancy of the street by gas mains under similar circumstances ;" but

one who will be specially injured thereby may enjoin the unauthorized building of a

Atl. 287. Nor by extension of wharf. Knick

erbocker Ice Co. v. Forty-second. etc., St.

Ferry Co. [N. Y.] 68 N. E. 864.

16. City 0! Richmond v. Smith [Va] 43 S.

E. 345.

17. Ray v. Colby [Neb.] 97 N. W. 591; City

of Elyrin v. Lake Shore, etc.. R. 00., 23 Ohio

Circ. R. 482.

18. Though it has not notified the wrong

doer to remove it. City of Wauwatosa v.

Dreutzer [“’is.] 92 N. W. 551.

Notice to remove an obstruction from the

highway is sufficient if it state a reasonable

time; sixty days need not be allowed. Laws

1890, c. 568, § 105. Town of Smithtown v.

Ely, 75 App. Div. [N. Y.] 309. 11 Ann. Gas.

459. Complaint to abate nuisance held not

to state two causes of action. City of Al

bert Lea v. Knatvold [Minn.] 95 N. W. 309.

19. Finding that encroachment for area

and steps was not unreasonable affirmed by

divided court. Com. v. First Nat. Bank [Pa.]

56 Atl. 437. A temporary injunction re

straining the completion ot a. building en

croaching on the street will be denied when

tull justice can be done by final judgment

and its issuance would work greater hard

ship on defendant than its refusal on plain

tit‘t. City or New York v. Knickerbocker

Trust Co.. 41 Misc. [N. Y.] 17.

20. Village of Lee v. Harris [Ill.] 69 N. E.

230. A city need not order removal of ob

structions before bringing ejectment tor the

street. Hawkshurst v. City 01! Asbury Park

(N_ J, Eq.) 56 Ati. 697.

21. Chase v. Watson [Vt.] 56 Atl. 10.

22. Hildrup v. Town of Windfall City. 29

Ind. App. 592. Shade trees are not a nui

sance per se which a city can destroy it they

are so situated that curbing and guttering

mm as well as not be carried around them.

gity of Frostburg v. Wineland [Md.] 56 All.

28. Lund v. St. Paul, etc., R. Co.. 31 Wash.

288, 71 Pac. 1032.

24. Act June 18, 1886, i 24.

Pennsylvania R. R... 203 Pa. 457.

25. Encroachment on street by adjoining

landowner. Ackerman v. True. 175 N. Y.

353. Obstruction by city by building town

hall. Pettit v. Incorporated Town of Grand

Junction, Greene County, 119 Iowa. 352. Ob

struction of street by maintaining an ice

chute across it, obiiging abutting owner to

go several blocks around it. Young v. Roth

rock [Iowa] 96 N. W. 1105. Railroad side

track for private use. Cereghino v. Oregon

Short Line R. Co. [Utah] 73 Fee. 634. Main

tenance of fence across highway at railway

crossing. Savannah, etc., R. Co. v. Gill [6a.]

45 S. E. 623. Maintenance of fence around

public square. Biii held to sufl‘icientiy show

interest of complainant. Roberts v. Mat

thews, 137 Ala. 523.

26. Pence v. Bryant [W. Va.) 46 S. E. 275.

Fencing in alley adjoining plaintifl' lot by

builder of base ball park. Alexander v.

Tebeau, 24 Ky. L. R. 1305, 71 S. W. 427.

27. Bourbon Stockyard Co. v. Woolley, 25

Ky. L. R. 477, 76 S. W. 28.

28. Robinson v. Brown, 182 Mass. 266;

Guttery v. Glenn. 201 111. 275; Wees v. Coal

& Iron By. Co. [W. Va.] 46 S. E. 166; Wilkins

v. Chicago. etc., R. Co. [Tenn.] 75 S. W. 1026.

A private person cannot question the act of

a city council in authorizing a telephone

company to obstruct the streets by mean. of

its wires and poles. Chicago Tel. Co, v_

Northwestern Tel. Co.. 199 Ill. 324.

29. Ray v. Colby & Tenney [Neb.] 97 n

W. 591.

Mellick v.
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spur railway track across the street,”0 or the occupancy of a portion of the street by

a building,31 and where a spring and the approach thereto constitute the common

water supply for a town, any citizen thereof may sue to restrain its enclosure, there

having been no town government for many years.“

One leaving in the highway an obstruction of unusual appearance calculated to

frighten horses is liable for injuries resulting therefrom."

Where a highway has been obstructed or encroached upon, the commissioner

may be compelled by mandamus to remove them," and the relator is not obliged to

show any special interest to entitle him to move in the matter."

One who is himself obstructing a highway cannot maintain a suit to enjoin

another from obstructing it." An abutting owner is entitled to damages for in

jury by obstruction by a railroad company in changing the grade of a crossing

though it might have obstructed the street in another manner without liability."

If plaintiff could have removed the obstruction complained of at trifling expense,

such expense is the measure of his damages."

The bounds of a street must be proved“ by him who alleges them.“

An indictment will lie in some states for an obstruction of a public highway,“

but not in Colorado for obstructing a highway by causing water to flow upon it, the

statute having provided an exclusive remedy by action for damages.“

ment must be certain as to place," and as to mode or kind of obstruction.

An indict,

Evi

dence of distinct obstructions is inadmissible; prosecution must stand on one.“

HOLIDAYS.

Establishment—By statute, the day following a legal holiday falling on Sun

day may become a legal holiday.“

80. Southern Cotton Oil Co. v. Bull. 116

Ga. 776.

31. Pence v. Bryant [W. Va..] 46 S. E. 275.

32- Larkin v. Ryan, 25 Ky. L. R. 613, 76 S.

W. 168.

83. Corn shredder. Gait v. Wollver, 103

Ill. App. 71. Building stone. Nye v. Dibley,

88 Minn. 465. A highway contractor is lia

ble for an injury occurring by reason of his

leaving his cart on the highway at night in

such a. position as to frighten horses. Nich

olas v. Keeling, 21 Pa. Super. Ct. 181. That

other horses of ordinary gentleness were

frightened at an obstruction may be shown.

Nye v. Dibley, 88 Minn. 465.

84. People v. Marlett, 41 Misc. [N. Y.] 151.

85. People v. Harris, 203 Ill. 272.

36. 'Both parties maintaining fences.

Brutsche v. Bowers [Iowa] 97 N. W. 1076.

Complainant building in street. Price v.

Stratton [Fla.] 33 So. 644.

87. Knapp & Cowles Mfg. Co. v.

York. etc.. R. Co. [Conn.] 56 At]. 512.

New

38. Mellicls v. Pennsylvania R. Co.. 203

Pa. 457.

89. An action by the city for a penalty for

an encroachment by steps and railings can

not be maintained without proof of the loca

tion of the street line, since the court can

not judicially notice that the street and

house lines on a particular street are iden

tical. City of New York v. Childs, 84 N. Y.

Supp. 164.

40. Burden is on alleger of the fact that

deeds covered street. Clifton v. Town of

Weston [W. Va.] 46 S. E. 860.

41. Wees v. Coal & Iron R. Co. [W. Va..]

46 S. E. 166; Pence v. Bryant [W. Va.] Id.

Curr. Lew, Vol. 2-44.

275; Knuckols v. State, 136 Ala. 108. The

question of freehold was held to be only

incidental in a prosecution for obstructing

a highway, and hence did not oust the jus

tice of jurisdiction. Village of Dalton v.

Dolton, 201 111. 155.

In Kentucky a. Justice of the peace has

jurisdiction of prosecutions for obstructing

public roads. Ky. St. 1899, §§ 1093, 1141. 4316,

4335. Cincinnati. etc., R. Co. v. Baughman,

25 Ky. L. R. 705, 76 S. W. 351. And an ap

peal will not lie, the penalty prescribed being

less than the Jurisdiction of the circuit court.

Ky. St. 1899, N 4335, 4336. Com. v. Feriel,

25 Ky. L. R. 314, 75 S. W. 231. But see

Louisville & N. R. Co. v. Com. [Ky.] 78 S. W.

124, holding that a circuit court has juris

diction in cities of the fifth class. Ordinance

penalizing the holding of trains on a. crossing

longer than ten minutes is in conflict with

statute penalizing more than five minutel.

Louisville 8: N. R. Co. v. Com. [Ky.] 70‘ S.

W. 124.

42. Mills' Ann. St.. I 8963. Eaton v. Peo

ple, 30 Colo. 345, 70 Fee. 426. Indictment for

permitting water gap to injure highway

held insufficient. Com. v. Collier, 25 Ky. L.

R. 312. 75 S. W. 236.

43. Louisville & N. R. Co. v. Com. [Ky.]

78 S. W. 124. Information for “obstructing

highway" as distinguished from “main-mn

ance of an obstruction in the highway" held

suiiiciont. State v. Spurgeon lino. App.] 14

8. W. 453. Evidence held insufficient to sup

port conviction. McMillan v. State [Tex Cr

App.] 77 S. W. 790.

44. Louisville & N. R. Co. v. Com. [Ky.]

78 S.‘ W. 124.
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Holiday as dies non.—Contempt proceedings had on a legal holiday are void

unless excepted from a general prohibition of judicial business,“ and as objection

on this ground goes to the jurisdiction, it may be raised for the first time on ap

peal." In Nebraska, the continuance of an action to a legal holiday, the making

of a summons returnable on that day, and a continuance of the cause to the day

following, is not ground for restraining enforcement of a judgment entered in the

action.“ In Massachusetts, the jury may be instructed on a. legal holiday.“ In

Georgia, a sherifi’s sale on the 4th of July is valid.“° In many states, service of

process on a legal holiday is void.“

In determining the time for appearance under a. summons, a holiday which is

not the last day must be included.“

HOMESTEADS.

i 1.

(210).

2. Persons Entitled (211).

§ 3. Properties and Estate. in which

Homestead May be Claimed—As Dependent

on Nature of Claimant‘s Title (212).

§ 4. Llnbllltlen Superior or Inferior to

Homestead (214).

§ 5. Alienation and lncumbrance (215).

i 0. Loss or Rcllnquilhment (218).

The Right to Homestead in General § 7. Rights of Surviving Spouse, Children,

Heirs, or Dependents (220).

i 8. Exemption of Proceeds of Homestead

or of Substituted PropertiesF-Voluntary Sales

(221); Involuntary Sales (222).

§ 0. Remedies and ProcedureF-Formal Se

lection' (222); Remedies by Suit or Action

(223); Remedies of Creditors as to Excess

(223).

§ 1. v The n'ght to homestead in general.—Homestcad is a statutory right," and

when once it vests cannot be destroyed by repealing acts.“ To constitute property

a homestead, there must be a concurrence of actual occupancy for homestead pur

poses,“ and intention to make the property a home.“

45. Rev. Sts. 1898, § 1146. Davidson V.

Munsey [Utah] 74 Pac. 431.

40. Rev. Sts. 1898, § 701. Davidson v.

Munsey [Utah] 74 Pac. 431.

47. Davidson v. Munsey [Utah] 74 Fee.

431.

48. Defendant must appear on the first

day thereafter on which the court may legal

ly transact business. Strowbrldge v. Miller

[Neb.] 94 N. W. 825.

49. Rev. Laws c. 158, i 4, c. 166, Q 5 per

mits the entering or continuance of cases and

the instruction or discharge of the Jury on

such days. McCoy v. Jordan [Mass.] 69 N.

E. 358.

50. Lumpkln v. Cureton [Ga.] 45 B. E.

729.

51. Writ of garnishment. Rev. St. 1899.

§ 4683. Decker v. St. Louis & S. R. Co.. 92

Mo. App. 60.

52. Chicago. etc., R. Co. v. Nield [8. D.]

92 N. W. 1069.

58. An agreement by a married woman to

convey all her “statutory rights" in and to

certain land is a contract to convey her

homestead rights. Cone v. Cone, 118 Iowa.

458.

54. In Washington it is regarded in the

nature of a Vested interest or species of

estate. The homestead law of 1895; Bailin

ger's Ann. Code & Stat. § 6214 et seq. did

not repeal the prior homestead law. \Vhlt

worth v. McKee [\VashJ 72 Pac. 1046.

55. Mere intention by the owner of land

to establish a homestead thereon is not suffi

cient to give it the status of a. homestead.

Feurt v. Caster. 174 M0. 289. Residence on

land necessary to give homestead status.

Delray Lumber Co. v. Keohane lMich.]‘92 N.

W. 489. In Louisiana. the exemption extends

to lands "owned and occupied" by the debtor.

Land adjoining the tract on which the debtor

resides. but not "occupied as a homestead."

is not exempt. Bank of Jeanerette v. Stans

bury. 110 La. 301. Under Coust. La. 1898.

art. 244, where the owner of a lot which

would otherwise be exempt and on which

he resides, divides of! and lenses :1 part of

it to others. the part so leased loses its

character as homestead property. since no

longer "occupied" by the debtor and can be

subjected to his debts. Clausen v. Sanders.

109 La. 996.

In Texas, if there be a. bona. fide intention

to occupy. actual occupancy is not indispen

sable. Thus where premises were purchased

for the purpose and with the intention of

being used as a home. they are exempt

though not actually occupied by the 'debtor

and his wife. where it appears that they

moved in some furniture but were prevented

from completing their occupation by reason

of the illness of the wife, and during her

illness rented the premises to the person

from whom they purchased. Hardin v. Neal

[Tex. Civ. App.] '14 S. W. 334. Especially

where the land as to which the exemption is

claimed is purchased with the proceeds of

the sale of a former homestead and the

claimant has no other land used as a home

for himself and family. Schneider v. Dorsey

['l‘ex. Civ. App] 72 S. W. 1029.

50. Wilmoth v. Gossett [Ark.] 76 S. W.

1073; Long v. Long (Tex. Civ. App.] 70 S.

W. 687. Thus where the owner of an undi

vided interest occupied land under a lease

.from the administrator of the ancestor un

Ider whom he held title, it was held that his
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Statutes authorizing homestead exemptions—The right of homestead is to be

determined by the statutes in force when the debt sought to be enforced against it

was contracted." Such statutes should be liberally construed in favor of the exemp

tion,“I and statutes lessening the exemption are not presumed to be retrospective.“

Constitutionality.—A statute increasing the amount of exemption does not as

to previously incurred indebtedness impair the obligation of a contract,“ but it is

otherwise as to debts previously reduced to judgment.‘31

§ 2. Persons entitled—A nonresident cannot have any homestead exemp

tion." In Washington either a husband or wife can select a homestead in com

munity property while both are living.” In many jurisdictions, the statutes grant

the exemption to the “head of a family.”“ The head of a family means one who

has others living with him and dependent on him in whole“ or in part" for

support, and this dependence includes mental and moral training as well as bod

and clothing."

occupancy was that of a. tenant and not an

owner and hence was without an intention to

make the premises a homestead. Bank v.

Garvey [Neb.] 92 N. W. 1025. The occupancy

must be with a. bona flde intention to make

the premises a. home for the family; a tem

porary residence on a. debtor's land by his

wife and children for the purpose of ex

empting it, he never in good faith living

thereon, is insufficient. Clement Bane & Co.

v. Kopietz [Neb.] 95 N. W. 1126.

51. Sloan v. Hunter, 65 S._C. 235. The

South Dakota Homestead Law of 1890 ex

pressly excepts from its operation debts con

tracted prior to its enactment, and the OWner

of premises occupied as a. homestead is en

titled to the exemption of the quantity of

land which was exempt at the time of con

tracting the debt. Nichols & Shepard Co.

v. Cunningham [5. D.] 94 N. W. 389.

58. Clark v. Thias, 173 M0. 628: Roark v.

Bach. 25 Ky. L. R. 699, 76 S. W. 340; Clement

Bane & Co. v. Kopietz [Neb.] 95 N. W. 1126;

Folsom v. Asper. 25 Utah, 299, 71 Pac. 315.

In Nebraska a. creditor of one who occupies

land which exceeds in value or amount the

amount exempt may. by complying with cer

tain statutory requirements to secure an

nppraisement. have the land sold and the ex

cess of the proceeds over the amount ex

empt subjected to the payment of his claim,

but in order to make a valid sale, compliance

with such statutory requirements is impera

iive. Van Doren v. Weideman [Neb.] 94 N.

W. 124.

50. The amendment Const. Minnesota,

adopted Nov. 8. 1888. providing that the

homestead shall be liable for work done or

material furnished in the construction, re

pair or improvement of the same. is not re

trospective and hence the homestead is not.

after its adoption. liable for debts con

tracted prior to its adoption and not then

enforcoahlo against it. Brown v. Hughes

[Minn.] 94 N. W. 438.

00. If necessary to the general welfare of

the state. in the absence of a showing to

the contrary such necessity will be presumed

to exist. Folsom v. Asper, 25 Utah, 299, 71

Fee. 815. ‘

61. Thus where at the time a judgment

was entered, it was a condition precedent to

the right to have the land exempt that the

claim of homestead should be registered. the

enactment of a statute giving the right of

exemption without registration and merely

by virtue of the fact that the debtor is the

head of a. family and has no other property

which is exempt, will not defeat the enforce

ment of the Judgment against property

which the debtor had not registered as a

homestead and on which the Judgment was

a lien. Blouin v. Ledet, 109 La. 709.

2. Cope v. Snider [Mo. App.] 74 S. W. 10.

Nor can any other person asert it for him.

Thus one claiming under a. conveyance from

the debtor, executed subsequent to the levy,

cannot claim that it was exempt as a. home

stead. Cope v. Snider [Mo. App.] 74 S. W.

10.

63. In re Feas' Estate, 30 Wash. 51, 70

Pac. 270.

84. Smalley v. Langcnour, 30 Wash. 307.

70 Pac. 786; Folsom v. Asper, 25 Utah, 299,

71 Fee. 816.

65. A dependent daughter-in-law and

grandchild residing with a claimant consti

tute a family. Ragsdale, Cooper & Co. v.

Watkins, 25 Ky. L. R. 506. 76 8. W. 45. A

mother and unmarried sister living with the

debtor, and supported by him, give him the

status of the head of a. family. Baldwin v.

Thomas [Arie] 72 S. W. 53. Spinster caring

for minor nephews and nieces is such.

American Nat. Bank v. Cruger [Tex Civ.

App.] 71 S. W. 784.

60. Where children who have reached

their majority live with their widowed moth

er on land owned by her and are in part

supported by her, though they render serv~

ices to her. the widow is the head of a

family within the purview Fla. Const., art.

10, 5 1, and her devise of the homestead to

a part of her children to the exclusion of

others is void. Caro v. Caro [Fla.] 84 So.

309.

Housekeeper with a family.-—Where the

owner of land, on which he lives with his

wife and an infant child, induces a. married

daughter to live in the house and take care

of them and pay the expense of maintain

ing it, he is a "housekeeper with a. family"

so as to entitle him to the homestead exemp

tion of such land and hence it is not “any

estate that could be subjected to a debt"

within the purview of Ky. St., 5 257, allowing

the state hospital to recover for the care of

an insane person having such an estate.

Holburn v. annmiller's Adm’r, 24 Ky. L R.

1613, 71 S. W. 940.

67. American Nat. Bank v. Cruger [Tex

Civ. App.] 71 S. W. 784.
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In some states a married woman living with her husband" on her own land

may have homestead exemption therein,“ though the husband own other lands

suitable for a home.’0

An abandoned wife when free from fault is entitled, under many statutes,

to the possession and use of premises which had been occupied as a homestead

before the desertion,’1 though she may, by her disregard of her marital obligations

and immoral conduct, forfeit such right."

Adult children living at home as a part of the family may claim homestead in

right of either parent."

§ 3. Properties and estates in which homestead may be claimed. As de

pendent on nature of claimant’s title—It is not necessary that a debtor should own

an assignable interest in land in order to assert homestead rights therein. Such

right may be predicated on a bare right of possession,“ an equitable title," a life

estate," or an undivided interest in land, accompanied by the exclusive occupancy."

Crops growing on a homestead are exempt as a part thereof."

As dependent on whether lands are rural or urban—Whether lands are ex

empt as a rural or urban homestead depends on the conditions which exist at the

time the adverse right is asserted.’m

68. Not when she is not living on the

land with her husband and family, since he

has the right to select and abandon the fam

ily home at his will. W'ilmouth v. Gossett

[Ark] 76 S. W. 1073. Unless she has been

abandoned by her husband and thus entitled

to select her own home. Lee v. Hughes, 25

KY. L. R. 1201, 77 S. W. 386.

69. Herring v. Johnston, 24 Ky. L. R. 1940,

72 S. W. 793; Wilmouth v. Gossett [Ark] 76

S. YV. 1073. _

70. VVapello County v. Brady, 118 Iowa,

482, 92 N. W. 717.

71. Evidence to show a parol partition

and a dedication of a portion to one and his

wife. Long v. Long [Tex. Civ. App.] 70 S.

W. 687. The wife of an absconding debtor

may maintain a suit in equity to remove a

levy on a. homestead, the title to which is in

the debtor. Burkhardt v. James Walker &

Son [Mlch.] 92 N. W. 778. At least until

such right is cut off by proper proceedings,

and the fact that she is confined in an insane

asylum does not deprive her of such right.

YVay v. Scott, 118 Iowa. 197.

72. Desertion of husband and living in

adultery. Freeman v. Freeman [Tenn] 76 S.

W. 825.
78. Father had lost it but it remained in

mother who was insane. Way v. Scott, 118

ow 197.I a":q Birdwell v. Burleson [Tex. Civ. App.]

72 S. W. 446. Where the owner of a home

stead conveys the same, but continues in

possession with his or her family the same

as before the deed, an attachment against

the grantor, levied subsequent to the execu

tion of the deed but prior to its registra

tion, is ineffectual to affect the title. _The

conveyance in such case did not constitute

an abandonment of the grantor‘s homestead,

since he had a. possessory interest. Ameri

can Nat. Bank v. Cruger [Ten Civ. App.] 71

S. W. 784. . ' ' ' .

Possessory interest necessaryr—In order

that the occupant of land may claim (that

ungathered crops growing thereon are ex

empt as being on his homestead, thaclzim

ant must have arlpoesessory interest in~the

- i . l' ."1 i. t

Where the facts in regard to the situation

land. The right of a. mere crapper is not

such a. right as will support a. claim 0!

homestead. Webb v. Garrett [Tex Civ

App.] 70 S. W. 992.

75. Hunter v. Grifiith [01:1,] 72 Pac. 361.

A homestead may be claimed in land of

which the debtor is in possession under a

contract to purchase. Keith v. Albrecht

[Minn.] 94 N. W. 677.

76. McDowell v. Grubbs, 25 Ky. L. R. 1020.

76 S. W. 846; Downing v. Hartshorn [Neb.]

96 N. W. 801.

77. Clark v. Thias, 173 M0. 628; Rank v.

Garvey [Neb.] 92 N. W. 1025; Birdwell v.

Burleson [Tex. Civ. App.] 72 S. W. 446. In

Louisiana the right of homestead cannot ex

ist with respect to lands held in indivision.

Bank of Jeanerette v. Stansbury, 110 La. 301.

78. Hence, where a. homestead is in the

possession of one who is farming it on

shares for the owner, the garnishment of the

tenant while the crops are ungathered does

not authorize their application by the ten

ant, after severance, to the satisfaction of

the claim of the garnishee plaintiff. Staggs'

Heirs v. Piland [Tex. Civ. App.] 71 S. W.

762.

79. Lauchheimer v. Saunders [Tex.] 76 S.

W. 750.

Quantum of unplatted urban land! exempt.

—-Where a person is entitled to a homestead

exemption in unplatted land lying within

the corporate. limits of a. city, “it is probably

true that the tract which' could be claimed

to be exempt would be limited to an area

equal to two lots (the number exempt in

platted city lands) in that portion of the

city adjacent to the tract;" dictum in Rank

v. Garvey [Neb.] 92 N. W. 1025. The right

to claim land as a. homestead may be lost by

a' change in the character of the same from

rural to urban lands. The mere extension

of the corporate limits of an adjacent town

or city so as to include therein lands for

merly rural will not depriva a rural home

stead of its character. Land originally rural

which by growth of adjacent town became

surrounded on all but one side with dwell

ings, though it had not been platted, and

1;. .‘n' lv‘u'. n:



2 Our. Law. HOMESTEADS § 3. 213

and character of the land are undisputed, it is for the court to determine whether

or not it is a homestead!30 A rural condition at the commencement of the owner’s

occupancy is presumed to continue." In Texas, a homestead cannot be asserted

as to land in part rural and in part urban.“2

As dependant on relative location or value of lands—In some jurisdictions,

occupation of land as a homestead draws to it and also exempts contiguous land

used in connection with that on which the dwelling is situate, when the area or

value of the two tracts do not in the aggregate exceed the amount exempted.88 In

Utah, it is not necessary that the premises selected as a homestead should include

the home place of the family.“ Lands not contiguous to the dwelling but used

in connection therewith may be selected to make up the amount."

Amount exempt—Where a life tenant claims exemption, the value of the fee

is the basis on which to determine value,“ but where the land is encumbered, the

value of the equity of redemption alone is to be considered." Where contiguous

lots acquired at different times are claimed, the amount is computed by taking the

value of the whole immediately after the last acquisition not the aggregate of the

value of each lot at the time it was acquired.“ If land exceeding in value the

amount exempted is set aside as a homestead, the exemption is invalid and creditors

can enforce their claims against the premises.”

which the owner returned for taxation as a.

part of the town. the owner voting at town

elections and holding a town office. held to

have lost its character as a rural homestead.

Lauchheimer v. Saunders [Tex.] 76 B. W.

750.

80.

W. 48.

RI. Lanrhhelmer v. Saunders [Tex Sup.]

76 S. W. 750.

82. Mikael v. Equitable Securities Co.

[Tex. Civ. App.] 74 S. W. 67. Where a debtor

lives on a tract of land situate within the

limits of an incorporated-village. he cannot

claim a. homestead in farm lands lying out

side the corporate limits which he cultivates

for the support of himself and family.

though lying in class proximity to the urban

Ryon v. George [Tex. Civ. App.] 75 S.

lands and the latter are not worth the full'

amount allowed as exempt. Ryon v. George

[Ten Civ. App.] 76 S. W. 48. See, also.

Lnuchheimer v. Saunders [Tex] 76 B. W.

750.

Loss of status In homestead by change

from rural to urban character, see infra, 5 6,

Loss or Relinquishment.

“'hnt constitutes a villager—An assem

blage of six or seven dwellings occupied by

families. two stores. a blacksmith shop, a

postofrics and a. school house. the latter be

ing used for church services. though unin

corporated and not platted. held to be a. vil

Inge within purview of Texas constitution

in regard to urban homesteads. Mikael v.

Equitable Securities Co. [Tex. Civ. App.] 74

S. “'. 67.

88. Clark v. Thias. 173 Mo. 628. Thus

where a father. as natural guardian of his

minor children. has possession of land be—

longing to one of them and occupied as a

home for himself and children, which land

adjoins land owned by the father which is

used in connection with the minor‘s land.

\hn land owned by the father is exempt.

Birdweli v. Burleson [Tex. Civ. App] 72 S.

W. 446. But see Bank of Jeanerette v.

Biansbury, 110 La. 301. In Illinois a home

tic-1d exemption cannot extend beyond the

tract on which the dwelling is situate. if the

value of such tract aggregates the amount

allowed as a. homestead exemption. Hopkins

v. Cofoid. 103 Ill. App. 167.

3124. Folsom v. Asper, 25 Utah. 299. 71 Pac.

85. Such lands may be selected in the

shape in which they already exist. but a

claimant will not be allowed to make a se

lection which is irregular or fantastic in

shape. totally disregarding surveys and made

in a manner indicating that it is capricious

and arbitrary. Slappy v. Hanners, 137 Ala.

199.

86. McDowell v. Grubbs. 25 Ky. L. R. 1020.

76 S. W. 846.

87. Where a. man and his wife execute a.

mortgage on a. part of a tract occupied by

them as a homestead and on which the

dwelling house stands, a sale under fore

closure of the part mortgaged does not de

stroy the widow's right to a. homestead in

the residue, where the value of the whole

tract, after deducting the encumbrance. does

not exceed 81.600. Houf v. Brown. 171 M0.

207.

88. If the lot originally designated has,

at the time of the acquisition of the other.

enhanced in value so as to exceed the amount

exempted. the debtor may claim all of the

some as exempt, but in such case he is not

entitled to exemption of any of the subse

quently acquired lot or lots. Fitzhugh v.

Connor [Tex. Civ. App.] 74 S. W. 83.

8!). Evans v. Piedmont Nat. B. d: L. Ass'n,

11'! Ga. 940. 44 S. E. 2. One seeking to

enforce a. claim against premises constitut

ing a homestead. to the extent the value

thereof exceeds the amount exempt. must al

lege and prove the value In excess of the

amount exempt. Masillon Engine & Thresh

er Co. v. Carr. 24 Ky. L. R. 1534. 7! S. W.

859. When the owner of a flat building or

apartment house. situate on a single lot. oc

cupies a. flat or apartment therein which

equals or exceeds in value the amount ex

empted. he can claim only so much thereof

as exempt. and after his death his widow is
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§ 4. Liabilities superior or inferior to homestead—In the absence of a con

trary provision in the statute, the homestead right is superior to debts antedating

the acquisition of the property,” though the debtor was insolvent at the time,“

but in some states it is otherwise provided.” Under such statutes if the debtor has

a homestead antedating the debt, he may sell it and invest the proceeds in another,"

or abandon it and claim another in subsequently acquired lands.“ In some states

a debtor may, within a reasonable time after acquisition of land by descent or

devise, claim it as a homestead, as against antecedent debts."

A homestead cannot be claimed as against equities,“ liens," or incumbrances”

bound to account to his estate for rents re

ceived by her from other parts. Potter v.

Clapp [Ill.] 68 N. E. 81.

90. In Nebraska a. debtor may acquire a

homestead and hold it exempt as against

debts not reduced to judgment at the time

of its acquisition, even it he exchange for it

property which was not exempt. Jayne v.

Hymer [Neb.] 92 N. W. 1019. In Utah a.

judgment debtor who is the head of a fam

ily may select his homestead from the lands

which he owns at the time of a. levy irre

spective of whether the same were acquired

before or after he entered into the con

tract or obligation upon which the judgment

is based. Folsom v. Asper. 25 Utah. 299, 71

Pac. 315. If the homestead be sold pursuant

to a judgment entered on a. debt not con

tracted prior to the acquisition of the home

stead, the sale will be set aside. Proof that

the judgment was on a. note dated subse

quent to the attaching oi' the homestead right

prima facie entitles the plaintiff to have the

sale set aside; the burden of showing that

the note was given for a debt which ante

dated the homestead rests on the judgment

creditor. Walker v. \Valker, 117 Iowa, 609.

01. Thus where a. husband in contempla

tion of insolvency gave his wife money with

which she paid off a mortgage on the home

stead, the creditors of the husband could not

enforce their claims against the homestead

even to the extent of the funds given to the

wire and so used by her. Gray v. Brunold,

140 Cal. 615, 74 Pac. 303. Such is the rule

in Oklahoma, provided the non-exempt funds

used are not the proceeds of non-exempt

property which was the basis of the credit

sought to be enforced or were themselves

relied on as the basis of such credit, even

though the debtor has the title to the land

taken in the name of another for the pur

pose of removing it from the claims of cred

itors, if the object of the debtor was to pro

vide a home for himself and family. Land

purchased by widow with proceeds of insur

ance on life of husband, his death occurring

after entry of judgment sought to be en

forced, and used by her as a home for her

self and family, held exempt. Hunter v.

Griffith [Okl.] 72 Pac. 361.

92. Under Gen. St. Mo. 1865. p. 450, § 7.

providing that the time of filing the deed

shall be deemed the time of acquiring the

homestead. land occupied as a. homestead is

subject to a debt contrncted subsequent to

the conveyance to the debtor but before the

filing of the deed for record. Such statute

is applicable to lands owned and occupied as

a homestead at the time of its enactment.

Clark v. Thins. 173 Me. 628. 73 S. W. 616.

On an adjudication of bankruptcy, the title

to the debtor's homestead does not vest in

the trustee. and where a single creditor has

a. right to subject the homestead to the pay

ment of a debt because it was contracted

prior to the acquisition of the homestead,

the bankruptcy court has no jurisdiction to

order the sale of the premises and applica

tion of the proceeds to the payment of

such debt. The creditor must proceed in the

state courts and the bankruptcy court will

withhold the debtor's discharge a reasonable

time for such proceeding. Ingram 'v. Wilson

[C. C. A.] 126 Fed. 913.

93. Lee v. Hughes, 25 Ky. L. R. 1201, 77

S. W. 886.

94. In re Johnson, 118 Fed. 312.

05. Park v. Wright, 25 Ky. L. R. 128, 74 S.

W. 712. Where an illegitimate son was giv

en land by the widow and heirs of his puta

tive father, he was held to have acquired it

as an heir rather than a purchaser, and

hence could hold it exempt as to debts con

tracted prior to his acquisition of title.

Roark v. Each, 25 Ky. L. R. 699, 76 S. W. 340.

Laws Mo. 1887, p. 198 places homesteads ac

quired by descent or devise within the pro

icction of the homestead statutes as to debts

contracted subsequent to the acquisition of

title. Clark v. Thins, 173 M0. 628.

96. Bank of Jeanerette v. Stansbury, 110

La. 301: Cahlll v. Dickson [Tex. Civ. App.] 77

S. W. 281.

07. A lien on a homestead, given as se

curity for money borrowed for and used in

discharging liens against it which had at

tached prior to its becoming a. homestead, is

enforceable against the homestead. notwith

standing a. constitutional prohibition of the

loaning of money on the security of the

homestead. Johnston v. Arrendale [Tex. Civ.

App.] 71 . W. 45; Cahill v. Dickson [Tex.

Civ. App.] 77 S. \V. 281. No exemption can

be asserted as against claims for the pur

chase price of the homestead. Boles v. Ti'al

ton ['I‘ex. Civ. App.] 74 S. W. 81. Hence

where a married woman conveyed her home

stead for a more valuable tract and gave

vendor's lien notes for the additional value,

she cannot claim the newly acquired prop

erty as a homestead, as against such lien.

even to the extent of the value of the old

homestead. Simpson's Guardian v. Miller, 2-1

Ky. L. R. 2378, 74 S. W. 213. A homestead is

not exempt in the hands of the children of a.

deceased owner as to a debt owing for mon

ey loaned to decedent for the purpose of pur—

chasing the homestead and so used by him.

\Veber v. Weber, 25 Ky. L. R. 908, 76 S. W.

507.

98. Where land, n. part of which is exempt

as a homestead, is mortgaged or encum

bered by a vendor’s lien. the owner of the

homestead, as between himself and his gen

eral creditors, has a right to have the non.
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antedating the acquisition of the land or the husband’s estate;” but a mortgage

can be enforced only by foreclosure.1 Where the court has power to award the

homestead to the innocent party on granting a divorce, it may order its sale and

alimony from the proceeds,2 or make the alimony a lien on the homestead.‘ A

homestead awarded to a wife as alimony retains its exempt character.‘ One taking

a homestead by a will charging it with debts takes subject to such debts.“ In Wis

consin, the statutes provide that no general direction in a will to pay debts out of

the testator’s property shall subject the homestead to the payment thereof.‘ A

distinction is sometimes made in favor of debts arising ex delicto,’ or by breach of

trust.‘

§ 5. Alienation and incumbrance.—A homestead cannot be the subject of a

fraudulent conveyance,“ or its alienability be obstructed by claims of creditors,10

exempt part of the tract first applied to the

discharge of the incumbrance. This rule ap

plies not only to instances where the tech

nical relation 0! mortgagor and mortgagee

exists, but to cases where the legal title is

in a vendor and the equitable title in the

debtor under a. contract to purchase. Keith

v. Albrecht [Minn.] 94 N. W. 677. Home

stead assigned to widow and included with

other lands in mortgage executed by her

and her husband, held only secondarily liable

for payment of mortgage debt. Bissell v.

Bissell [Iowa] 94 N. W. 465. Where, in

consideration of the sale of certain machin

ery to him. the purchaser agrees to give the

seller a mortgage on the land on which the

machinery is to be installed to secure the

purchase price of such machinery, but which

land the buyer does not own, the execution

by him of a mortgage subsequent to his ac

quiring title to the land will be deemed to

relate back to the time of his agreement

to give the mortgage. so as to antedate any

homestead claim to such land by the buyer,

the seller not having any notice at the time

the agreement was made that the land to be

purchased was to adjoin a part of the buy

er's homestead and become a. part of it. and

the sale having been made in reliance on

such promised security. Ferguson v. Wal—

ter Connally & Co. [Tex. Civ. App.] 76 S. W.

609. “'hlie a debtor to whom lands have

come by descent has a. right, within a. rea

sonable time. to enter on the same and claim

a homestead therein as against pre-existing

debts. it he contracts an indebtedness and

executes a mortgage to secure it on lands so

acquired. before he has occupied them as a

homestead. his subsequent occupancy there

oi as a home does not center a right therein

on the wife of the mortgagor, she not hav

ing Joined in the execution oi the mortgage

which is superior to the right of the mort

gagee. Park v. Wright, 25 Ky. L. R. 128, 74

S. W. 712.

no. Since a life tenant discharges incum

brances presumably for the benefit of his

own estate and is subrogated to the incum

brancec's rights only for the purpoae of re

imbursement. the incumbrance is. so far as

a wife's homesiead in the life estate goes,

extinguished when the husband pays it and

takes an assignment and a new incum.

bra.an is substituted which is interior.

Downing v. Hartshorn [Neb.] 95 N. W. 801.

I. Not by execution on money judgment,

Baldwin v. Thomas [Ark] 72 S. W. 53,

3, Comp, Laws 5. D., § 2585. Harding v.

Harding [8. D.] 92 N. W. 1080. The court

has not however power to decree that the

purchaser shall have immediate possession.

The debtor has a. year to redeem and dur

ing such time is entitled to possession. He

ggnnot be deprived of. his right to redeem.

8. The fact that such‘ decee is made on

condition that the wife shall pay out of the

money awarded as alimony, a joint judgment

against herself and husband does not con

stitute an invasion of the husband's right

to have his homestead exempted from the

payment of his debts, ince the award and

lien can only be enforced by the wife. John

son v. Johnson, 66 Kan. 546, 72 Pac. 267.

4. It cannot be subjected in bankruptcy

to the payment of her debts. In re Le Claire.

124 Fed. 654.

5. Her election will not however affect

the rights of minor children, and the home

stead can be sold only to pay decedent‘s

debts, subject to their right to occupancy

during their minority. Kiesewetter v. Kress,

24 Ky. L. R. 1239. 70 S. W. 1065.

6. Testamentary provisions held not to

constitute a charge on the homestead. Pym

v. Pym [Wis.] 96 N. W. 429; Kuener v. Prohl

[Wis.] 97 N. W. 201. Such statute does not

prevent the testator from making a. legacy

a charge on the homestead; it relates only to

the debts of the decedent. Kuener v. Prohl

[Wis.] 97 N. W. 201.

7. A judgment for damages for breach of

a covenant in a deed is a judgment in an

action ex contractu, as to which the home

stead is exempt. the statute exempting it as

to debts contracted. Code Ala.. § 2033; Const.

Ala. 1875. art. 10, 5 2. Knight v. Davis. 135

Ala. 139.

8. In Kentucky a sheriff's homeStead is

subject to a. lien in common with any other

real estate he may own for money collected

by him for taxes and not paid over. Baker

v. Fidelity & Deposit Co. of Maryland, 24

KY. L. R. 2196. 73 S. W. 1025.

9. Scheei v. Lackner [Neb.] 93 N. W. 741;

Brown v. Campbell [Neb.] 93 N. W. 1007:

.liiyne v. Hymer [Neb.] 92 N. W. 1019; Keith

v. Albrecht [Minn.] 94 N. W. 677; Balz v. Nel

son. 171 Mo. 682.

10. Richards v. Orr, 118 Iowa. 724; Hop

kins v. Contoid, 103 Ill. App. 167; Kuhn's

Adm'r v. Kuhn, 24 Ky. L. R. 787. 69 S. W.

1077. He may exchange it for other property

'ind give the latter to his wife who will hold

it free of the claims of his creditors. Roar}:

v. Bach, 25 Ky. L. R. 699, 78 S. W. 840. See
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nor can involuntary liens attach.u If, however, the land conveyed exceeds in value

the amount exempted, it may be fraudulent as to such excess value."

Power to incumber under statutes or constitutional provisions prohibiting the

incumbrance of a homestead except for the purchase price.“ A mortgage on an

existing homestead for other debts has no validity to be called into force on the

extinguishment of the homestead right,“ nor can representations or recitals of the

nonemstence of homestead estop the incumbrancer at least when variant from

an actual occupancy,“ nor will the fact that the mortgage contains an express

waiver of the mortgagor’s homestead rights." Indirect modes of incumbering the

land are equally impotent."

A mortgagee of property bought with proceeds of a homestead, and impressed

with its character, is inferior if he had notice, otherwise superior to the claim."

The same is true if vendor’s lien notes, arising from a fictitious conveyance and

_reconveyance of the homestead, be transferred." I

Necessity of consent of wife to conveyance or joinder therein.—In many juris

dictions, a conveyance of homestead premises not executed by both the husband and

wife is void.” The wife’s joinder must be cotcmporaneous with the execution of the

conveyance by the husband.21 A 'conveyance of part of the homestead” or of a

future estate, which may by a contingency” abridge the wife’s rights, requires her

joinder. Joining is not necessary if no homestead rights have yet had their incep

tion.“ In Kentucky, a joining in execution of a deed must be coupled with

also, infra, "Exemption of proceeds of home

stead or of substituted properties."

In Washington the surviving spouse takes

title to a homestead selected from commu

nity property, and while occupied by him or

her as a homestead may be conveyed tree

of the debts of the grantor as well as com

munity debts. In re Feas' Estate, 30 Wash.

51, 70 Pac. 270.

1]. Judgment lien.

[Iowa] 93 N. W. 880.

12. -Brown v. Campbell [Neb.] 93 N. W.

1007.

13. Georgin.—Since the adoption of Con

stitution of 1877, a homestead, though set

apart under the Constitution of 1868. cannot

be mortgaged. Such prohibition extends to

a homestead set apart to a wife out of her

husband’s lands on her own application, he

having refused to make the application, and

Mitchell v. West

continues as to such lands during her

widowhood. Ach & Co. v. Milam [Ga.] 44 S.

E. 870.

14. Abandonment. Letzerich v. Lidiak

[Tex. Civ. App.] 70 S. W. 773.

15. Crebbin v. Moseley [Tex. Civ. App.] 74

S. W. 816. Representations to lender and

to his attorney, who knew of the real occu

pancy, that homestead was elsewhere. Let

zerich v. Lidiak [Tern Civ. App.] 70 B. W.

773. Representations of ownership of ad

jacent tract, actually occupied by another

made to show mortgagable excess. Sheck

les v. Lewis [Tex. Civ. App.] 75 S. W. 836.

18. Ach & Co. v. Milan [0a.] 44 S. E. 870.

17. Harbors v. Levy [Tex Civ. App.] 77

B, W. 261.

18. Walden v. Brantley 00., 116 Ga. 298.

10. One who takes such notes as col

lateral, with knowledge that the obligor

therein had during all the time of the con

veyance and reconveyance transactions re

sided on the land, is not a bona fide holder

and cannot enforce them against the widow

of the obligor. Herbers v. Levy [Tex Civ.

App.] 77 S. W. 261. One who takes stter

maturity and for a pre-existing debt not a

bone. flde holder. Lybrand v. Fuller [Tex~

Civ. App.] 69 S. W. 1005.

20. Norbury v. Harper [Neb.] 97 N. W.

438; Hubbard v. Sage Land & Imp. Co. [Miss]

33 So. 413; Way v. Scott, 118 Iowa, 197; Davis

v. Davis [Va.] 43 S. E. 858. No refinement

of equity will be permitted to circumvent

the express and salutary requirement that

the wife must concur in the encumbrance o!

the homestead. Applied where the husband.

a. lite-tenant, paid and took assignment of a

mortgage and in turn assigned it without

the wife’s joining. Downing v. Hartshorn

[Neb.] 95 N. W. 801.

In Kentucky a. husband can sell and con

vey his homestead independent of his wife‘s

right of homestead. Leamons v. Kidwell, 24

Ky. L. R. 890, 70 S. W. 185.

21. Mortgage. Hubbard v. Sage Land &

Imp. Co. [Miss.] 33 So. 413.

22. Contract entered into by the husband

alone and purporting to confer on another

the right to appropriate and permanently

use a. part of homestead premises in such a

manner as to curtail the beneficial use and

enjoyment thereof by the QWner and his fam

ily is void. Houston, etc., R. Co. v. Cluck

[Tex Civ. App.] 72 S. W. 83.

23. Deed reserving to husband the right

of possession and the rents and profits or

the land, though it does not deprive him of

his homestead rights in the premises, might

by reason of his predeceasing the wife, de

prive her of her right during widowhood_

Park v. Park [Ark.] 72 S. W. 993.

24. Before homestead has been selected

and allotted he can convey by sole deed,

Joyner v. Sugg. 132 N. C. 580. A lease of a

part of a. governmental subdivision which

aggregates the quantity of land exempt as a

homestead and on which the lessor's family
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apt words of grant from the wife." If the wife has by her desertion and adultery

forfeited her right, she need not be joined in a subsequent conveyance.“

A vested right to alienate lands without the wife’s joinder cannot be retro

actively taken away by a statute subsequent to the acquisition of such lands making

. . . ,1
her Joxnlng necessary.

In Iowa, a husband can convey a homestead, the title to which is in him,

directly to his wife and it is not necessary for her to join in the execution of the

deed." Survivorship rights in a community homestead in California cannot be

divested by a deed from the husband alone to the wife.”

A conveyance defective in this particular may become effective by a subsequent

extinguishment of the homestead right of the wife,‘0 but not one which is for want

of her joinder a nullity.u

The “joint consent of the husband and wife” need not be in writing unless so re

quired by the statute, but they both must consent at the time the conveyance takes

efiect."

An “abandonment of possession to the grantee” in order to alien homestead

must be for that very purpose.“

A conveyance or mortgage in which she does not join may be valid as to the

excess above the statutory exemption,“ but not when it is for that reason a com

plete nullity," or it may be color of title on which to predicate adverse possession

though otherwise void."

Acknowledgment of conveyance—A conveyance of a homestead executed and

acknowledged without the separate examination of the wife by the officer before

resides. no homestead having been selected

or homestead declaration filed prior to or

after the execution of the lease, is not a. con

veyance or incumbrance of a part of? the

homestead, requiring execution and acknowl

edgment by the lessor's wife, it appearing

that the lessor had other contiguous land

from which the full quantity exempt could

be claimed. By so treating the land. the

lessor in effect declared that the homestead

thereafter to be selected should be carved

out of the remaining land. Wegner v. Lube

now [N. D.] 95 N. W. 442.

25. Maslllon Engine & Thresher Co. v.

Carr, 24 Ky. L. R. 1534, 71 S. W. 859.

26- Freeman v. Freeman [Tenn.] 76 S. W.

825.

21. Prior to the statute of 1895. the hus

band could sell or encumber the land occu

pied as s home. subject to the wife's inchoate

right of dower, without the joinder of the

wife, except where the wife had filed a claim

of homestead as provided by Rev. St. 1889,

I 5435. As to land used as a homestead and

not claimed by her. he had a. vested right to

convey, which the legislature could not im

pair. The right was no less a vested right

by reason of the fact that the wife could

defeat it by filing her claim of homestead.

The act of 1895, prohibiting the conveyance

of land occupied as a homestead without the

Jolnder of the wife, was not a. change in the

procedure by which the wife was to protect

her homestead right. since it did not require

any action on her part. Gladney v. Sydnor,

172 Mo. 318.

28. Bcedy v. Flnney. 118 Iowa_ 276.

29. Pryal v. Pryal [0111.] 71 Pac. 802. As

to rights of surviving spouse in homestead

selected from community property, see post.

7.I I). In Wisconsin the statutory disability

of the husband goes only to such dealings

as interfere with the use of the land as a

homestead, and a deed executed by him alone

will be construed as an executory contract

to convey after the extinguishment of the

homestead right. by the death of the wife or

otherwise. Grantee of husband awarded

specific performance against heirs of hus

band after death of wife. Jerdee v. Fur

bush, 115 Wis. 277. So too the husband may.

after the death of his wife, or after the

homestead character of the premises has

ceased, estop himself to deny the validity of

the deed. The fact that he did not know

that the deed was ineffectual does not re

move the estoppel. Hence where. after the

death of the wife and his abandonment of

the premises. he permits the grantee to ex

pend money in improving the premises, he is

estopped to deny the validity of the deed.

Adams v. Gilbert [Kam] 72 Pac. 769.

81. Lange v. Geiser [CaL] 72 Pad. 843.

32. A finding that the wife. prior to the

execution of a deed, expressed herself as will

ing to join in its execution and that after its

execution by the husband alone. she express

ed herself as satisfied with it. does not show

such joint consent as will validate the deed.

Durand v. Higgins [Kan.] 72 Fee. 567. Un

der such provision a. deed executed by a hus

band and the guardian of his insane wife is

ineffectual. Adams v. Gilbert [Kan.] 72 Pac.

769.

88. Hurd's Rev. St. Ill. 1899. p. 867, §4.

Strayer v. Dickerson, 205 Ill. 257.

84. Dinsmoor v. Rowse. 200 Ill.

Strayer v. Dickerson, 205 Ill. 257.

555;

35. Mortgage not good even as to excess

value. Edwards v. Simms [Aria] 71 Pat:~

902.

36. Avera v. Williams [Miss.] 88 So. 501.
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whom the acknowledgment is made, as required by law, is void." The statute

not requiring that the certificate should show that the wife acknowledge the con

veyance separate and apart from her husband, such fact may be shown by parol.“

Contracts to convey.—Specific performance of a. contract to convey a home

stead, not properly executed and acknowledged by the owner and his wife, should

not be enforced at the suit of either pa ." It is not necessary that the wife

should sign the contract at the same time that the husband does. The subsequent

execution by her of one of the copies of the contract and an offer to sign the other,

renders it a binding and valid contract, entitling the vendor to specific perform

ance.“

The personal representative of a deceased vendor may maintain a suit to com

pel the specific performance of a contract for sale of a homestead, making the heirs

parties defendant.“

§ 6. Loss or relinquishment.—The homestead right is purely personal and

may be waived or renounced,“ but husband and wife must both participate," and

a waiver by a wife can only be made in the manner prescribed by statute.“ An

antenuptial agreement whereby the woman agrees to waive her homestead rights in

the lands of the man will not be enforced if at the time of the death of the hus

btnd there are minor children living who are the issue of the subsequent mar

riage.“ Failure to object to a sale is not a waiver,“ but by failure of a husband to

assert in a foreclosure suit want of acknowledgment by himself of his wife’s mort

gage, he may waive homestead." The homestead right is not lost by his loss of

87. Sloppy v. Hanners. 137 Ala. 199. Ac

knowledgment before officer. who is officer.

and stockholder of corporation for whose

benefit mortgage is given is void and hence

mortgage is void. First Nat. Bank v. Citi

zens' State Bank [Wyo.] 70 Fee. 726. Ac

knowledgment before officer having pecu

niary interest in sale of no effect. Watkins

v. Youll [Neb.] 96'N. W. 1042.

Acknowledgment essential to “execution”

of conveyance. Acknowledgment is essen

tial to the "execution" of a. conveyance of

a homestead. Hence an admission in o.

pleading that a contract for sale 0! a home

stead vvas “duly executed," in the absence

of anything to restrict its meaning. is an ad

mission that it was acknowledged. Solt v.

Anderson [Neb.] 93 N. W. 205.

See also cases cited, ante. p. 18; note 30.

When. in a suit to foreclose a mortgage.

the husband of the mortgagor fails to set

up that he did not acknowledge it, he will

be deemed to have waived his homestead

rights and equity will not. after judgment

of foreclosure and sale, enjoin the proceed

ing to confirm the sale. Gilbert v. Provident

Life & Trust Co. [Neb.] 95 N. W. 488.

39. Adams v. Smith [VVyoJ 70 Pac. 1043.

39. Solt v. Anderson [Neb.] 93 N. W. 205;

Watkins v. Youll [Neb.] 96 N. W. 1042.

40. Such signing by the wife at a later

date is not an alteration of the instrument

which will render it invalid. Epperly v.

Ferguson. 118 Iowa. 47. If the wife's name

does not appear in the body of the contract.

any defect arising by reason of such fact is

cured by her subsequent execution. within

the time limited by the contract. with her

husband of a valid deed of the premises. Id.

41. Bolt v. Anderson [Neb.] 93 N. W. 205.

Admission in pleading by personal repre

sentativeF-The proceeds of the sale of a

homestead is exempt from debts and liabili

ties of the estate. and the heirs are the real

parties in interest; hence an allegation in

the pleadings of the' personal representative

adverse to their rights is not binding on

them. Id.

42. Gilbert v. Provident Life d: Trust Co.

[Neb.] 95 N. W. 488.

48. The acceptance of the surplus. on an

execution sale of a homestead. by the owner

of the legal title, does not constitute a.

waiver of the homestead right so as to vest

the execution purchaser with a title that

will support ejectment. The fact that the

sheriff in paying over the surplus required

the husband to sign the receipt with the

wife. she being the owner of the legal title,

does not constitute a waiver by him, the or

der under which the money was paid over

not requiring it. Van Doren v. Weideman

[Neb.] 94 N. W. 124.

44. A mortgage purporting to be the deed

of the husband only, but executed by the

wife and containing a. waiver of her right

of dower, does not preclude her from claim

ing her homestead rights. Kieeewetter v.

Kress. 24 Ky. L. R. 1239, 70 S. W. 1065. So

a waiver by her in a. mortgage. which pur

ports to be only a. waiver by her. is not a

compliance with a constitutional provision

that a. person entitled to ,a. homestead may

waive the same by signing with his wife

and recording a. written waiver and does not

affect the husband's rights. Bank of Jean

erette v. Stansbury. 110 La. 301.

45. Zachmann v. Zachmann, 201 I'll. 380.

46. Failure of widow to object to sale of

land at instance of public administrator. and

the fact that she bids for it at such sale.

does not estop her to claim in ejectment by

the purchaser. that the land was homestead,

not subject to sale to pay decedent's debts.

Tinuf v. Brown, 171 M0. 207.
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status as the head of a family," nor by a temporary removal animo revertendi,“

but such intention must be definite and certain. An intention to return only on

the eventuating of certain contingencies is insufficient,“0 and it is the intention en

tertained at the time it is sought to subject the land which governs..1

abandon and actual removal from the premises must co-exist."

Intent to

In Kentucky,

the husband’s life estate in the homestead of his deceased wife continues only dur

ing his occupation thereof,“ but in some states receipt of rents and profits by a

widow are by statute deemed equivalent to occupancy.“ Where the owner of a

business homestead disposes of all his stock of merchandise and ceases to do busi

47. Foreclosure suit. Gilbert v. Provident

L. & '1‘. Co. [Neb.] 95 N. W. 488.

48. Ragsdale, Cooper & Co. v. Watkins, 25

Ky. L. R. 506. 76 S. W. 45. As where chil

dren of a. widow leave home. Slattery v.

Keefe, 201 Ill. 483. Death ct all members of

family. Baldwin v. Thomas [Ark.] 72 S. W.

53. Death of wits and incarceration of own

er in asylum. Holburn v. Ptanmiller's

Adm'r. 24 Ky. L R. 1613, 71 S. W. 940. In

Washington a husband may after his wife's

death select a. homestead from community

property for the benefit of himself and fam

ily. The fact that the minor children attain

ih'ir majority after the selection does not

deprive the father of the right to claim it

as a homestead. In re Feas' Estate, 80

Wash. 51, 70 Pac. 270. In Florida a contrary

rule prevails, and the land loses its status

as a homestead when the owner ceases to

be the head of a family. Herrin v. Brown

[Fla.] 33 So. 522.

49. Ragsdale. Cooper & Co. v. Watkins, 25

Ky. L. R. 506, 76 S. W. 45: Herring v. Johns

ton, 24 Ky. L R. 1940. 72 B. W. 793; Birdwell

\'. Burleson (Tex. Civ. App.] 72 S. W. 446:

Bank of Jeanerette v. Siansbury, 110 La.

301. Under such circumstances the land

does not lose its status as a homestead so as

to permit of its conveyance by the husband

without the .ioinder 0! the wife. Collins v.

Bounds [Miss] 84 So. 355. A conveyance to

a third person who immediately conveys to

the wife 0! the debtor is not an abandon

ment. Burkhardt v. James \Valker & Son

[Mich] 92 N. W. 778.

Presumptlonm—The homestead character

of premises being once shown to have ex

isted. the burden of showing an abandon

ment is on the person seeking to subject it

to execution. McCord, Brady Co. v. 'I‘essicr

[Neb.] 96 N. Y". 342.

Question or inch—Whether or not a re

moval from a homestead constitutes an

abandonment depends on the facts of each

particular case. Wapello County v. Brady.

118 Iowa. 482. Hence it is error for the

court to single out any particular circum

stance and charge as to whether it does or

does not show an abandonment. White v.

Epperson (Tex. Civ. App.] 73 S. W. 851.

Evidence of abandonment—The mere fact

that the absence from the land claimed as a

homestead is protracted is not conclusive of

an intention to abandon. Six years. Omaha

Brewing Ass'n v. Zeller [Neb.] 93 N. W. 762.

Absence (or eight years with other evidence

held to show an abandonment. liicCord.

Brady Co. v. Tessier [Neb.] 96 N. W. 342.

The renting of the premises is regarded as

indicative 01’ an intention to abandon, though

not conclusive. “'npclio County v. Brady,

118 Iowa. 482; Smith v. Kneer. 203 111. 264.

So too evidence of the retention of a. part of

the premises and the storing of turniture

therein is admissible as showing an inten

tion to return. Ragsdale, Cooper & Co. v.

Watkins, 25 Ky. L. R. 506, 76 S. W. 45; Wa

pello County v. Brady, 118 Iowa, 482; Collins

v. Bounds [Miss] 34 So. 855; Ball v. Ramsey.

25 Ky. L. R. 1268, 77 S. W. 692. Offers to

sell after leaving are admissible to negative

an intention to return. Wapeilo County v.

Brady. 118 Iowa, 482. Declarations made by

the owner after his removal, as to whether

he intended to live on the land again, are

admissible. White v. Epperson [Tex. Civ.

App.] 73 S. W. 851. Loose declarations of a

debtor, made subsequent to his removal from

land occupied as a. homestead, that he did

not intend to live on it again. there being

nothing in his conduct to show that such

was his intention. will not alone be sufficient

to show such an intention where he testified

positively that he intended to return and

live on the premises. Galloway v. Rowlett.

24 Ky. L. R. 2503. 74 S. W. 260.

50. Wapello County v. Brady,

482; In re Flannagan. 117 Fed. 695.

51. White v. Epperson [Ten Civ. App.]

73 S. W. 851.

52. An intention to become a nonresident

of the state. entertained at the time of a

sale of premises. theretotore occupied as a

homestead, where the intention is not carried

into effect by actual removal, is insufficient

to constitute an abandonment of the right

to hold other property purchased with the

proceeds of the sale of the homestead, ex

empt as to debts contracted prior to the

reinvestment. Lee v. Hughes, 25 Ky. L. R.

1201. 77 S. W. 386.

53. Hence when he procures a sale there

of for partition, he is not entitled to a life

estate in the proceeds of the partition sale.

Clay‘s Guardian v. Wallace, 25 Ky. L R.

820, 76 S. W. 388.

54. In Texas the homestead rights 01' a

widow and minor children in land occupied

as a home by the family before the bus

band's death is not lost by their removal

from the state. provided the rents and profits

are used for their support. Powell v. Nay

lor [Tex. Civ. App.] 74 8. W. 838. In Ten

nessee the surviving wife may sell or lease

her life estate and the lessee or purchaser,

it he be a resident of the state. may hold it

during the life of the widow, but it she re

moves trom the state she abandons her

rights, and the life estate is terminated.

This effect is not avoided by the fact that

she intended to retain hor homestead right

and continued to receive the rents and proiiis

for her support. Coile v. Hudgins. 109 Tenn.

217.

118 Iowa.
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ness, he thereby abandons his business homestead." Though a judgment against

the owner of land used by him as a homestead is not a lien on the land so long as

it is used for homestead purposes, the lien attaches the moment it is abandoned

as a homestead."

§ 7. Rights of surviving spouse, children, heirs, or dependents—The home

stead laws generally continue the estate for the benefit of the widow or the widower

or children of a homestead holder.

the note."

superior to dower of a. divorced wife.“

Cases construing such statutes are cited in

In Illinois it has been held that the homestead of a second wife is

Where the statutes confer on minor

children the right to occupy jointly, with the widow, the homestead of their de

ceased father, the widow cannot deprive them of such right."

Such right may be barred by an election,"0 if it is inconsistent with some other

claim..1

55. In re Flannagan, 117 Fed. 695. Hence,

where a. creditor of one owning a business

homestead attaches it after the land consti

tuting the homestead as well as the stock

of goods with which the business was car—

ried on have been sold. but before the re

cording of the deed. the attachment takes

precedence of the deed, since at the time of

attachment it had ceased to be a business

homestead. R. E. Bell Hardware Co. v.

Riddle [Tex. Civ. App.] 72 S. W. 613.

50. Smith v. Thompson, 169 M0. 553. It

the Judgment is entered in the county where

the land is situate. it is not necessary to

the attachment of the lien of the judgment

that the sheriff file a notice of levy, as is re

quired by Rev. St. 1899, § 3178. in cases of

a. levy on land in a county other than that

in which the judgment is entered. Id.

67. Under the Missouri law as it was in

1873_ the widow of the owner of a homestead

took immediately on his death the same

estate which he himself had, and a convey

ance made by her before the assignment

thereof to her passed her title to her grantee.

Johnson v. Johnson, 170 Mo. 34, 59 L. R. A.

748.

In Virginia the widow's right to occupy a

homestead, which during the life of her de

ceased husband was set off to him, during

her life or widowhood. which accrues when

the husband dies leaving debts, cannot be

defeated by the heirs buying up and dis

charging claims against the decedent’s es

tate. Davis v. Davis [Va.] 43 S. E. 358.

In Nebraska at mortgagee of a. homestead

is not entitled to a receiver as against the

widow of the mortgagor. Joslin v. “’illiams

[Neb.] 93 N. W. 701.

Denerting wife.—Her right to occupy the

homestead of which her husband died seized

is not forfeited by the fact that she had

prior to his death deserted him and lived in

adultery with another. Nor does the fact

that she lived in another state affect such

right, since her legal domicile is that of

her husband. Lyons v. Lyons (lilo. App.] 74

S. W. 467.

Right» of children. In Mllslxslppi the

homestead descends to the widow and chil

dren in equal parts. Hubbard v. Sage Land

& Imp. C0. [Miss.] 33 So. 413. In \lehing

ton one or the other spouse must have se

lected a homestead in community lands. On

the death of the father. no homestead having

been selected in community lands. the land

descended one-half to the widow as her

separate estate and one-half to the chil

dren, adults as well as minors. subject to the

right of the widow to select a homestead

therefrom; but as she failed to exercise that

right. the children's one-half vested in them

in fee on her death. Stewin v. Thrift, 30

Wash. 36, 70 Pac. 116.

58- Potter v. Clapp, 203 111. 592.

59. Houf v. Brown. 171 M0. 207; Phillips v.

Presson. 172 Mo. 24. Thus her election to

take under a will devising the homestead and

other lands, subject to the testator's debts.

will not deprive the children of their right

to occupy the homestead during their minor

ity, and it can be sold only to pay the testa

tor's debts subject to their right. Kiesewet

ter v. Kress. 24 Ky. L. R. 1239, 70 S. W. 1065.

60. Where a married woman devises

lands, including the homestead. to her hus

hand, his election to take under the will

rather than under the statute deprives the

land in his hands of its homestead character.

\Vhere a married woman dies without carry

ing into effect a contract to convey land oc

cupied as a homestead by herself and hus

band, and devises all her land to him and ap

points him executor of her will, the fact that

the husband after his wife's death contracts

with the vendee, to qualify as executor and

procure an order for the conveyance of the

land to the vendee. does not constitute an

election to take under the will so as to pre

clude his election to take a. homestead right

in the property. so as to exempt the pro

ceeds from application in discharge of his

debts. Milner v. Davis [Iowa] 94 N. W. 511.

61. She is entitled to a life estate in lands

on which she was living with her deceased

husband at the time of his death. though

she owns lands on which they had formerly

lived. but had abandoned as a homestead and

in which she had a right to acquire a home

stead. Wilmoth v. Gossett [Ark.] 76 S. W.

1073.

In Kentucky a widow cannot have both

dower and homestead rights in lands of her

deceased husband. I'Iogg v. Potter, 25 Ky.

L. R. 492, 76 S. W. 36.

In Georgln she is not entitled to a home

stead and a year‘s support where the ag

gregate of the two provisions exceeds the

amount which may be set apart as a. home

stead. If she has a year's support set apart

to her out of the land already held as a.

homestead. the latter becomes extinguished,

the lesser estate being merged in the great

er. The mere fact that a widow's application
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If no homestead has been selected, a formal proceeding to set out one may

be necessary where the statute does not designate it."

Duty to pay taxes and make repairs—Where the statutes give the surviving

spouse 9. life estate in the homestead, or the minor children the right to occupy

during minority, it is the duty of the owner of the particular estate to pay the

general taxes and keep the premises in repair."

Ordinarily the heirs take title, subject to the right of the surviving spouse, and

the debts of the deceased owner.“

§ 8. Exemption of proceeds of homestead or of substituted properties. Vol

untary salsa—In the absence of a statute, the proceeds of the voluntary sale of a

homestead are not exempt," unless the sale was for the purpose of reinvesting the

proceeds in another home,“ the burden of proving his intention being on the

for a year‘s support is granted, she not tak

ing any steps to enforce it against the home

stead, does not constitute an election to

waive her homestead. Green v. Hambrick

[Ga.] 45 S. E. 420.

82. In Texas the right of the surviving

spouse to a homestead is secured independent

of the action of any court and depends only

on the use or occupancy thereof by such

survivor. The right of the minor children

to use and occupy the homestead oi.’ their

deceased parent during their minority is de

pendent on their having secured through

their guardian an order of court giving them

permission to use and occupy it. Without

such an order, the homestead is not estab

lished and may be partitioned at suit 01' any

one owning a part of it. The approval of.

an inventory of the minor’s property, in

which it was stated that the minors were

entitled to the use and occupancy of the

premises as a homestead, does not take the

place of the order contemplated by the con

stitution. Powell v. Naylor [Ten Civ. App.]

74 B. W. 838.

In Alabama, where the owner 0! a. home

stead dies leaving no other real property,

the title to the homestead vests in the

widow and children without administration,

and it is not necessary that they should have

such homestead set apart to them. They be

come tenants in common. A grantee of a

child who has reached his majority may

maintain partition against the widow and

minor children. Faircloth v. Carroll, 137

Ala. 243.

as. It the remainderman is compelled to

pay the taxes he can recover the amount

paid from the lite tenant and have the same

decreed a. lien on the latter's interest in the

land. Wells v. Sweeney [8. D.) 84 N. W.

894.

In Kentucky, where the income from the

widow’s homestead estate is insufficient (or

her support and also to make needed re

pairs, a court of equity may authorize the

master commissioner to sell enough timber

from the land to make the repairs, they be

ing of such a character as to inure to the

advantage of the remainderman. Flener v.

Fiener, 24 Ky. L R 725, 69 S. W. 954. But

such rule as to taxes does not apply while

the claimant of a homestead is in possession

of a tract exceeding the amount exempt as a

homestead. but not divisible, pending pro

ceedings to establish the priority of judg

ment and attachment liens on the surplus.

Baker v. Grand Island Banking Co. [Neb.]

II N. W. 428.

64. Where the widow paid into the estate

of decedent the amount of eXcess valuation

of a tract over the statutory homestead, the

whole tract is exempt until her death, and

majority or children and their creditors can

subject such proportion as the homestead

bore to the appraised value. Groover v.

Brown [Ga.] 45 S. E. 310. The reversion in

homestead lands may be sold in course of

administration to pay debts of the deceased

husband. Derge v. Hill trio. App.] '11 s.

W. 105.

In California the reversion in a homestead

set out of the husband's separate lands may

be reached by creditors. In re Tittels’ Es

tate, 139 Cal. 149, 72 Fee. 909.

There can be no partition by the heirs

during the continuance of the homestead

life estate. McAnulty v. Ellison [Tex. Civ.

App.] 71 8. W. 670. In South Carolina, the

heirs can maintain partition of land which the

widow has had set oil to her as a homestead,

where there are no minor children. Saun

ders v. Strobel, 64 8. C. 489. The surviving

spouse may however abandon his homestead

rights, it there are no minor children, and

thereupon maintain partition as one of the

heirs. Wells v. Sweeney [8. D.] 94 N. W.

394.

In [own the heir, where the deceased own

er ot a. homestead leaves no surviving

spouse, takes title to the homestead and may

hold it exempt as against the debts of his

ancestor or his own, except those contract

ed prior to its acquisition. A nonresident

heir is entitled to hold his share exempt

from his debts. Kinzer v. Stephens [Iowa]

96 N. W. 858.

05. Kinzer v. Stephens [Iowa] 96 N. W.

858. Where the owner of a homestead exe

cutes a voluntary conveyance theroot to an

other, the reconveyance by such other does

not rehabilitate the first owner with the

rights of a homestead in the land, she not

being at the time of the reconveyance a

person entitled to the exemption: nor can it

be held as a homestead purchased with the

proceeds of the sale of a homestead. Slat

tery v. Keefe, 201 Ill. 483.

06. Kinzer v. Stephens [Iowa] 96 N. W.

868. When the homestead is sold under a

power or sale in 1!. mortgage, the excess

after paying the mortgage is exempt, ii'

mortgagor intends to use such surplus to

purchase another home. State V. Hull [M0,

App.] 74 B. W. 888. Where a debtor takes a

note in part payment of the sale of two

tracts of land, one of which is his home

stead, and his trustee in bankruptcy, pur
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debtor." While the statute does not specify the time within which the reinvest—

ment must be made, they will be exempt for a reasonable time,” or for so long a.

time as the intention to reinvest in another home continues.” The debtor may

purchase another home and have it conveyed directly to his wife. Such convey

ance is not fraudulent.To If the homestead sold is part of a tract larger than is

exempt, he may hold the value of a tract of the size exempt." If he invests in a

new home, it is exempt only as to debts not enforceable against the one sold." The

land purchased acquires the homestead character e0 instanti on the title passing

to the debtor, he having no other home for his family, though he does not take

possession immediately." Lands taken in exchange for the homestead are exempt

for the same period of time that the proceeds of a sale are.“

Involuntary salsa—If the sale is involuntary, the proceeds are exempt, at

least for a reasonable time in which to reinvest them," as are also damages for a

tort to the property." So too in case of an involuntary substitution of nonexempt

property for the homestead, the substituted property will be exempt."

§ 9. Remedies and procedure. Formal selection."—When lands owned by a

debtor are of no greater value than the prescribed limit and are used for the sup

port of himself and family, they are exempt without any formal selection ;" also

where actual occupancy gives the land the status of a homestead.“0 Property

claimed to be exempt as a homestead must be shown to have had that character at

suant to an agreement made by the debtor

and in good faith, accepts less than the full

amount of the notes in discharge thereof.

the debtor is not entitled to receive from

the trustee, as exempt, the full nominal sum

for which the homestead was sold. but such.

nominal price should be reduced in the pro

portion which the whoie discount bears to

the nominal selling price of both tracts. In

re Johnson, 118 Fed. 312.

61. State v. Hull [Mo. App] 74 S. W. 888.

68. State v. Hull [Mo. App] 74 S. W. 888:

Richards v. Orr, 118 Iowa. 724.

00. Lee v. Hughes, 25 Ky. L. R. 1201, 77

S. W. 386.

70. Schcel v. Lackner [Neb.] 93 N. W.

741; Richards v. Orr, 118 Iowa, 724.

71. Richards v. Orr, 118 Iowa,

72. In re Johnson, 118 Fed. 312.

73. Schneider v. Dorsey [Ten Oiv. App]

72 S. W. 1029. Hence land purchased with

the proceeds of a. former homestead with

intent to make it a. home is not subject to

the lieu of a judgment against the purchaser

docketed at the time he acquired title. Id.

74. Ellis v. Light [Tex. Civ. App.] 73 S.

W. 551.

'75. Where, in a divorce action, the court

decrees that the defendant husband shall

convey the homestead to the wife on the

payment by her of a designated sum for his

interest therein, the creditors of the husband

are not entitled to satisfaction of their

claims out of the proceeds of such forced

sale. Canney v. Canney [Mlcl'a] 91 N. W.

620. Where the homestead of a deceased

person is sold pursuant to a decree in a

suit for specific performance of a contract

entered into by the decedent. the proceeds

are exempt from the debts of the estate and

belong to the heirs. Solt v. Anderson [Neb.]

93 N. W. 205.

76. Kinzer v. Stephens [Iowa] 96 N. W.

858. A creditor cannot offset against a

judgment against him for injury to a home

steader's possession of a homestead, a judg

724.

ment which he has against the owner of the

homestead. Lewis v. Scott, 24 Ky. L. R.

2367. 73 S. W. 1131.

8587. Kinzer v. Stephens [Iowa] 96 N. W.

78. Necessity of joinder of wife In melee

tlon. Where a tract owned by a married

man, and occupied and used as a home by

him and his wife. exceeds in area the amount

exempt as a homestead. a designation by the

husband without the joinder of the wife, or

a. homestead in a part of the tract not env

ered by a mortgage executed by him alone.

there being enough of the land unmortgnged

to make up the full quantity exempt. is

binding on them. Anderson v. Brin [Tex.

Civ. App.] 73 S. W. 838.

Establishing copy of lost lchedule and

plat of homeltend.-—After a schedule and

plat in homestead proceedings have been es~

tablished and recorded, they, as muniments

of title, can be established in the superior

court by copies when the originals have

been lost, under provisions Code Ga... ! 4745.

Paschal v. Turner, 116 Ga. 736.

79. Folsom v. Asper, 25 Utah, 299, 71 Pac.

315. In an action of ejectment brought by

a. purchaser. at administrator’s sale, where

the defense is that the land was exempt

from sale as a homestead and the value of

the tract does not exceed the amount al

lowed by law as being exempt, there is no

necessity for the appointment of commis

sioners to set off the homestead, under Rev.

Mo. 1899. § 3624. Houf v. Brown, 171 Mo.

Necessity of assignment to widow.—Where

the land owned and occupied as a home at

the time of the owner‘s death is worth less

than the amount allowed as a homestead. it

is not necessary that his widow should have

the same assigned to her in order to give

the property the status of a. homestead and

vest her with a life estate. Carver v. Max

well [Tenn.] 71 S. W. 752.

80. Koch v. West, 118 Iowa, 468; Mitchell

v. West [Iowa] 93 N. W. 380.
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the time of its scizura.‘1 In Utah and Washington, the selection of the homestead

may be made at any time before the execution sale." It is the. intent of the

homestead law that a. homestead in real estate in kind should be set aside whenever

practicable." Homestead may be set out in a tract without bounds relegating the

widow and fee owners to partition if agreement proves impossible.“ A judicial

designation of homestead is conclusive of the debtor’s right as against a creditor

who failed to object,“ and when recorded is notice to all the world of the existence

of the homestead.“

Remedies by suit or action.—The wife may enforce her right in equity,"

and it is not a proper subject for consideration in proceedings for the confirmation

of an execution sale thereof." The owner of a homestead may interpose his claim

of exemption as a defense to an action of ejectment brought by the execution pur

chaser thereof.” He may plead and prove facts showing that the property was

such that it was not subject to execution sale or he can plead and prove that the

question had been adjudicated between the parties in a court of competent juris

diction having the parties and the subject-matter before it.’°

Remedies of creditors against excess—A judgment, not being a lien on a

homestead, cannot be enforced by execution against the land where the homestead

character of the land continued up to the time of the debtor’s death."1 One

seeking to subject excess value of a homestead has the burden of showing such

value.”

HOMICIDE.1

51. Elements 0! Crime in General and

Parties 'I‘hcrcto (223).

§ 2. Murder (224).

§ 8- Mnnmlaugllter (225).

{4. Assault with Intent to Kill 0: do

Great Bodily Harm (225).

g 5. Jusillicntion and Excuse (226).

§ 0» Indictment or lnionnniion (227).

I 7. Evidence (220).

§1.

A. Presumptions and Burden of Proof

(229).

. Admissibility in General (229).

Dying Declarations (235).

Sufficiency (236).

Trial and Punishment (238).

. Conduct of Trial in General (238).

. Instructions (238).

Verdict (246).

. Punishment (246).

cow>9ppw

Elements of crime in general and parties thereto.—One conspiring with,‘

instigating,‘ or aiding and abetting,‘ the person committing a homicide, is criminal

fll. Wapello County Y. Brady, 118 Iowa.

482.

82 Folsom v. Asper. 25 Utah. 299, 71 Pac.

315; Smalley v. Langenour, 80 Wash. 807, 70

Fee. 786; In re Feaa' Estate, 30 Wash. 51,

70 Pac. 270.

83. A bankrupt is entitled, where the land

claimed by him as a homestead exceeds the

value exempt, to pay to his trustee in bank

ruptcy the excess in value and retain the

land as a homestead. In re Manning, 123

Fed. 180.

84. In re Quinn’s Estate [Nev.] 74 Pac. 5.

85. Sloan v. Hunter, 65 S. C. 235, 43 S. E.

788.

86. Ach 8; Co. v. Milan [0a.] 44 S. E. 870.

87. Suit to remove levy. Burkhardt v.

James \Valker & Son [MichJ 92 N. W. 778.

88. The complainant's cause of action to

remove a cloud on his title did not accrue

until the deed was put on record, hence the

statute of limitations as to such an action

did not commence to run until the deed was

recorded. Best v. Grist [Neb.] 95 N. W. 836.

Where a. debtor before sale of land under

execution, properly interposes a claim or

exemption as a homestead. the sherift can

not. by returning the notice of claim. Preju

dice the claimant's rights, and a subsequent

sale will be set aside and canceled. Knight

v. Davis, 135 Ala. 139.

Evidence—In an action to cancel a sher

iff's sale of land on the ground that it was

exempt from sale as u. homestead, evidence

at the debtor's residence on the land, Just

prior to and at the time of and subsequent

to the filing of the declaration of homestead.

is admissible to show that it was a bona

ride residence. Smith v. Veysey, 30 Wash.

18, 70 Pac. 94.

Si). Van Doren v. Weldeman [Neb.] 94

N. W. 124.

00. Order of bankruptcy court setting

property oi! to debtor as exempt. Smallsy

v. Langcnour, 80 Wash. 307, 70 Pac. 786.

01. Dlnsmoor v. Rowse, 200 Ill. 555; Sloan

v. Hunter. 66 S. C. 235.

02. Fitzhugh v. Connor [Tcx. Civ. App.]

74 S. W. 83.

1. Matters of substantive law (particularly

insanity as a defense) and procedure com

mon to all crimes are treated in Criminal

Law and indictment and Procedure.

2. Snmers v. State, 116 Ga. 636; State v.

Prater. 52 W. Va. 132.

8. Martin v. State [Tern Cr. App.] 70 S.

W. 973. One who advises the commission

of a crime and is present, is a principal
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1y liable. The law of principals and accessories is specifically treated elsewhere.‘

Where two persons engage together in the commission of a felony, one is liable for

a homicide committed by the other in the course thereof, though there was no

conspiracy in respect to the homicide.‘

§ 2. Munich—To constitute murder there must be malice aforethought" and

a premeditated“ design to cause death,’ but an intent to kill another than the

person actually slain is sufficient.10 But malice is implied from a wanton killing,11

or one committed in the perpetration of a felony,12 or in resistance to a lawful

arrest,“ and the offense is murder.

Degrees—Murder is by statute in most states divided into degrees; the test

of murder in the first degree being ordinarily premeditation and deliberation,“

or in the commission of a. crime.“ Intoxication, while no defense," may reduce the

degree of the homicide by rendering defendant incapable of premeditation."

Attempts."-—One firing into a room with intent to kill is guilty of an attempt

to murder, though there was in fact no one in the room."

though he did not aid or abet. Franklin v.

State [Tex. .Cr. App.] 76 S. W. 473. There

may be an accessory before the fact to

manslaughter. Mathis v. State [Fla] 84

So. 287.

4. Greene v. State [Ark.] 70 S. W. 1038;

Jahnke v. State [Neb.] 94 N. W. 158. Pris

oners assaulting keeper to make escape.

People v. Flanigan. 174 N. Y. 356. Evidence

held sufficient to show that one present was

aiding and abetting. Smith' v. State, 136

Ala. 1. Evidence held sufficient to show

aiding and abetting. People v. Morlne. 138

Cal. 626. 72 Pac. 166. Evidence insufficient.

Walker v. State [Ga] 43 S. E. 856.

5. Criminal Law, ante, p. 829.

6. Starks v. State [Ala] 84 So. 687.

7. Malice is an independent fact and not

a mere inference from the killing. State v.

Greenleaf, 71 N. H. 606. Malice need not

be given express utterance. Roberson v.

State [Fla.] 34 So. 294. Malice is implied

from the use of a. deadly weapon. State v.

Cole. 132 N. C. 1069.

8. Arming before commission of burglary

sufficient to show premeditation. People v.

Sullivan. 173 N, Y. 122. Provoking alterca

tion with intent to kill in course thereof.

State v. Cobb, 65 S. C. 324. Premeditation

is not implied from the use of a. deadly

weapon. State v. Cole. 132 N. C. 1069. No

particular length of time is essential to

premeditation. Id. Deliberation for a mo

ment even. is sufficient to constitute homi

cide. murder in the first degree. Stewart v.

State [A18..] 34 So. 818. Under Public Laws

1893. p. 76, murder consists of the elements

required by the common law with the addl~

tional one of premeditation and deliberation.

State v. Cole, 132 N. C. 1069.

0. Immoderate chastisement of child held

to show intent to kill. State v. Shaw, 64

S. C. 566.

10. State v. Brown [Del.] 53 Atl. 354. If

one with premeditated design to kill one

person, kills another, he is guilty of mur—

der in the first degree if there is a legal

connection between the original purpose

and the result. State v. Cole. 132 N. C. 1069.

Where one kills another than the person

intended. his guilt depends on the same con

siderations as if the person intended had

been killed. State v. Williams [Iowa] 97

N. W. 992; Sparks v. State [Tex. Cr. App.]

77 S. W. 811. Instruction that shooting of

one person in an attempt to shoot another

is murder in the second degree held errone

ous. where the shooting of such other person

would have been Justiflable. Powell v.

State [Tex. Cr. App.] 70 S. W. 218.

11. Where defendant was engaged in an

altercation and on hearing a person ap

proaching from behind, struck behind him

with a knife without looking to see who

it was. he was guilty of murder without re

gard to his intention. Harris v. State [Ga]

46 S. E. 973.

12. Lindsay v. State, 24 Ohio Ciro. R 1.

20:3. Commonwealth v. Grether, 204 Pa.

14. Premeditation the test. State v.

Greenleaf. 71 N. H. 606; Olds v. State [Fla..]

33 So. 296. Evidence held sufficient to show

murder in second degrekprovocation by

others than deceased. State v. John. 172

M0. 220; White v. State [Tex. Cr. App.] 72

S. W. 173. Pursuit of a. negro girl by de

ceased to recover money which he claimed

she had taken from him, held not sufficient

provocation to defendant who was not-re

lated to the girl, to reduce the homicide to

murder in the second degree. State v. Greg

ory [Mo] 76 S. W. 970. To constitute mur

der in the second degree the homicide must

have been unlawful and with malice afore

thought. Thomas v. State [Tex. Cr. App.)

74 S. W. 36. One causing the death of an

other by an act naturally calculated to ef

fect that result is guilty of murder in the

first degree if no Justification or excuse ap

pear. Cupps v. State [Wis.] 97 N. W. 210.

15. The killing must have occurred as

the means or outcome of the attempted

crime. State v. Greenleaf. 71 N. H. 606.

But it is immaterial that the attempt was

not far advanced. Id.

10. Wright v. Commonwealth. 24 Ky. L

R. 1838, 72 S. W. 340.

17. Commonwealth v. Dudash.

124; State v. Davis, 62 W. Va. 224.

Criminal Law. ante, p. 828.

18. The offense of mixing noxious sub

stances with any food or drink (Pen. Code.

art. 647) is complete, though not enough of

such substances be intermixed to injure any

one. Runneis v. State (Tex. Cr. App.) 77 s.

W. 458. The words “noxious potion or sub

stance" in Pen. Code. art. 647. prohibiting the

204 Pa.

See, also.
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§ 3. Manslaughwan—Manslaughter is variously defined by statute in the

several states, the definitions embracing all forms of criminal homicide in which

malice or intent to kill is absent. Thus it is manslaughter if the homicide is

committed by gross negligence,21 or in a cruel and unusual manner but without

intent to kill," or in sudden combat,“ or in the heat of passion" produced by

reasonable provocation," and before the lapse of reasonable cooling time.2a

§ 4. Assault with intent to kill or do great bodily harm.—In most states the

ofi'cnse consists of an assault with intent to murder or, sometimes, to do great

bodily harm.”

mixing thereof with any food or drink, in

cludes only some characters of poison. Id.

19. State v. Mitchell, 170 M0. 633.

20. The distinction between murder and

manslaughter was not abolished by Pub. St.

0. 278. § 7. State v. Greenleni’, 71 N. H. 606.

21. Where defendant killed deceased by

the reckless management of his team on a

highway. the fact that when it was too late

he tried to avert the accident is no defense.

State v. Stentz [Wash.] 74 Puc. 588. Homi

cide caused by the negligent use of a pistol

is manslaughter. State v. Gilliam [8. C.]

45 S. E. 6. Liability of officers of street rail

way company for accident causing (ith of

passengers. State v. Young [N. J. Law] 56

Atl. 471. In this case it was held that the

directors or ofl‘icers of a street railway can

not be held guilty of manslaughter because

of the omission of a. device whose necessity

is a mooted question, a. reasonably safe de

vice having been attached, nor by reason of

having illegally laid their track across a

railroad track at grade; that failure of em

ployees to use an appliance furnished them.

cannot be imputed to the directors of the

company: that the system of operating cars

at a railroad crossing was sufficient if faith

fully executed by its employees and the di

rectors nccordingly are exonerated from

criminal liability for accidents, and that the

overcrowding of a car in accordance with

the practice known by the directors did not

contribute to a particular accident so as to

render them criminally liable. Id.

22. Shooting with a pistol is not killing

in a cruel and unusual manner. Tanks v.

State [Arie] 75 S. W. 851.

23. One who provokes altercation with

intent to kill in the course thereof is guilty

of murder. State v. Cobb_ 65 S. C. 324. One

who makes an assault with felonious intent

is guilty of murder if he kills in self de

tense in the course of the altercation, but

if the assault was without felonious intent,

he is guilty of manslaughter only. People

v. Filippelli, 179 N. Y. 509.

24. Evidence of altercation in which

rocks were thrown by deceased held not to

necessarily reduce the homicide to man

slaughter. Foster v. State [Tex. Cr. App.]

74 S. W. 29.

2'5. State v. Hunter. 118 Iowa, 688. Adul

tery of defendant's wife. Finch v. State

[Tex. Cr. App.l 70 S. W. 207. The provoca

tirm must proceed from deceased. id. Though

deceased threatened to arrest defendant and

others, without right. and exhibited a pis

tol, it in murder if the killing was in fur

therance of a previous conspiracy. Bruner

v. U. S. [Ind. T.] 76 S. W. 244. An attempt

by a foihcr-in-law to take defendant‘s wife

and children from him, is sufficient provo

Curr. Law. Vol. 2—15.

Under such statutes the prescribed intent is essential,“8 and the

cation to reduce the offense to manslaughter,

though the killing was not necessary to pre—

vent the taking of the wife. Cole v. State

[Tex. Cr. App.] 75 S. W. 527. Provocation by

words only is not sufficient to mitigate the

degree. Jarvis v. State [Aim] 34 So. 1025.

The fact that an officer having the right to

search defendant for concealed weapons, ac—

costed him in insolent manner, is not suffi

cient provocation to reduce the offense to

manslaughter. Keady v. People [0010.] 74

Pac. 892. Under the Texas Statute making

insults to a female relative adequate provo

cation it was held that the statute applies

to insults to such relative by her husband;

that it applies to relatives not living at the

time of tho homicide; that an attempt by

deceased to forcibly administer poison to

defendant's sister is provocation suflicient

to reduce the degree; that the fact that de

fendant required his wife to submit to ex—

cessive sexual intercourse is not such an

insult as will mitigate the killing of defend—

ant by her brother, and that declarations

by deceased adopting and boasting of insults

to defendant's female relative by another,

constitute adequate provocation within the

statute. Willis v. State [Tex. Cr. App.] 75

S. W. 790.

26. Living with wife for several weeks

after learning of adultery. McCarty v. Com

monwealth, 24 Ky. Law Rep. 1427, 71 S. W.

656. Waiting fifteen hours after learning of

insult to wife. State v. Powell, 109 La. 727.

The fact that deceased had seduced defend

ant‘s sister does not mitigate a. homicide

committed by lying in wait. State v. Hicks

[M0.] 77 S. W. 539. “’here defendant has

known for weeks of adultery between de

ceased nnd defendant's wife and has assured

deceased that he need fear no injury from

him. there is no provocation reducing the

offense to manslaughter. State v. Privitt.

175 Mo. 207. Suillciency of cooling time is

for the jury. White v. State [Ga.] 45 S. E.

595. Whether three-quarters of an hour is

sufficient cooling time is for the Jury. State

v. Vinso. 171 M0. 576.

27- The intent required by the Mississippi

statute is to murder and the intent to kill

or wound is not sufficient. Thames v. State

[Miss.] 35 So. 171.

28. The intent to murder must be clearly

shown. State v. Di Guglielmo [Del.] 55 At].

350. One too drunk to entertain an intent

to kill cannot be convicted. State v. Pasnau.

113 Iowa. 501; State v. Di Guglielmo [Del.]

55 At]. 350. A mere wanton not without

specific intent (throwing stone into crowded

street car) is not an assault with intent to

kill. Bray v. State [6a.] 45 S. E. 597. The

pointing of a pistol in a. threatening manner

with intent to alarm only does not consti



226 2 Cur. Law.HOMICIDE § 5.

assault must have been such that had death resulted it would have been murder.”

The character of the weapon is immaterial where the offense is defined as an assault

with intent to kill}0 but some statutes require the use of a deadly weapon.“1

§ 5. Justification and excusa.”—Homicide is justifiable as committed in self

defense, where defendant, without having provoked the difiiculty," and without

justification,“ is assaulted in such manner that he in good faith believes" and has

reasonable ground to believe,“ that he is in imminent danger" of death or great

tute an assault with intent to murder.

Wright v. State [Tex. Cr. App.] 77 S. W. 809.

The nature and extent of the injury in

voked may be sufficient to establish intent to

murder. Starr v. State [Ind.] 67 N. E. 527.

Where a. firearm was used and a. person

wounded. testimony of defendant that he

shot to frighten only is unavailing. State

v. Hamilton, 170 Mo. 377. An intent to kill

another than the person actually injured is

sufficient. Bush v. State, 136 Ala. 85. Send

ing an infernal machine by mail addressed

to the sender and accompanied with a let

ter calculated to arouse his wife‘s jealousy.

shows an intent that she should be led to

open the box and be killed thereby. State V.

Hoot [Iowa] 94 N. W. 564. Malice may be

inferred from want of provocation. Hdw

ard v. Commonwealth, 24 Ky. L. R. 1301.

71 S. W. 446.

29. State v. Williamson. 65 S. C. 242; State

v. Di Guglielmo [Del.] 55 Atl. 350. Assault

with intent to commit manslaughter is a.

crime in Florida. Bryan v. State [Fla.] 34

So. 243.

80. Gray v. State [Fia.] 33 So. 295: Drum

mer v. State [Fla.] 33 So. 1008; McDonald

v. State [Fla.] 35 So. 72.

81. A deadly weapon is one calculated to

produce death when used by a person of

defendant's strength in the manner in which

he used it. Cosby v. Commonwealth, 24

Ky. L. R. 2050, 72 S. W. 1089. An ordinary

penknife Is a deadly weapon if used in a

manner likely to produce death. State v.

Roan [Iowa] 97 N. W. 997. A gun fired only

to frighten is not as a. matter of law a

deadly weapon. Angel v. State [Tex. Cr.

App.] 74 S. W. 553. Whether an iron cigar

cutter is a deadly weapon is for the jury.

State v. Anderson. 30 Wash. 14, 70 Pac. 104.

32- The distinction. often overlooked, be

tween justiflcation and excuse is pointed out

in 1 Clark & Marshall on Crimes, p. 592, and

see Erwin v. State. 29 Ohio St. 186. 23 Am.

Rep. 733.

33. One who commits an assault is not

entitled to kill in self defense in the course

thereof. Henry v. People, 198 111. 162. One

arming himself and [seeking the quarrel

(Reese v. State. 135 Ala. 13). or who after

a. quarrel arms himself and seeks to renew

the same, is not entitled to urge self de

fense (People v. Filippelli, 173 N. Y. 509).

One bringing on an altercation without fe

lonious intent. may justify an assault with

a. deadly weapon in the course thereof. State

v. Garrett, 170 M0. 395. One who makes an

assault with felonious intent is guilty of

murder if he kills in self defense in course of

the altercation. but if the assault was with

out felonious intent. he is guilty of man

slaughter only. People v. Filippelli, 173 N.

Y. 509. _ .

The fault which“ will prevent defendant

from claiming self defense. must be an act

of aggression or immediate wrong doing

bringing on the altercation. Bassett v.

State [Fla.] 33 So. 262. Something said or

done with intent to bring about the difficul

ty which would have rendered defendant

criminally responsible. Vann v. State [Tex.

Cr. App.] 77 S. W. 813. Previous slanderous

statements by defendant are not such a. prov

ocation of a quarrel as will deprive him

of the right of self defense against a mur

derous assault. State v. Bartlett. 170 Mo.

658, 59 L. R. A. 756.

Though defendant may have sought the

quarrel with intent to kill. if he had aban

doned the same and was seeking in good faith

to retreat therefrom, he may justify a. kill

ing in self defense. Pulpus v. State [Miss.]

34 So. 2; State v. Gibson [Or.] 73 Pac. 333.

Where deceased was shot in the back after

he had been disabled, the fact that he

brought on a difficulty shortly before the

homicide is no justification. Hudson v. Com

monwealth, 24 Ky. L. R. 785. 69 S. W. 1079.

Y 84. One attacked by a. policeman inde

pendent of an attempt to arrest has the same

right of self defense as against a. private

person. Vann v. State [Tex. Cr. App.] 77

S. W. 813.‘ One standing peaceably on the

street at night is entitled to resist an effort

by a policeman to strike him for failing to

move on when ordered to do so. State v.

Meyers. 174,Mo. 352. The owner of‘premises

may call on bystanders to eject a trespasser

and the latter has no greater right of resist

ance against them than he would have

against the owner. State v. Roan [Iowa]

97 N. W. 997. If the owner use undue force

in ejecting a trespasser the latter may de

fend himself. Thomas v. Com., 25 Ky. L. R.

201, 74 S. W. 1062. The right to eject a per

son from a. saloon or gambling house is

somewhat narrower than the right of ejec

tion from a domicile. State v. Williams

[La.] 35 So. 521. A clerk in a store has the

same right as his employer to eject an in

truder. State v. Hamilton. 170 M0. 377.

Slanderous words spoken of a. decedent's

brother do not justify an assault by him so

as to debar defendant from self defense.

State v. Bartlett, 170 M0. 658. 59 L. R. A_

756.

85. A reasonable appearance of imminent

peril is sufficient and it is not essential that

the killing should be shown to have been

necessary. State v. Barrett. 132 N. C. 1005;

Alexander v. State [Tex. Cr. App.] 70 S, \V.

748: Lane v. State [Fla.] 32 So. 896; Wil

liams v. U. S. [Ind. T.] 69 S. W. 871; State

v. Miller [Or.] 74 Pac. 658. So held where

deceased put his hand in pocket as it to

draw a weapon. Newman 11. State [Tex. cr_

App.‘l 70 S. W. 951; Williams v. U. S. [Ind.

T.] 69 S. W. 871.

as. State v. Smith [Or-l 71 PM~ 973: State

v. Davis, 52 W. Va. 224: State v. McKenzie

[Mo.] 76 S. W. 1015; State v. Allen [La.] 35



2 Cur. Law.
227HOMICIDE § 6.

bodily harm," and that no safe means of avoiding the same is open to him except

the killing of his assailant,” and under the same limitations the right is extended to

the defense of others,‘0 and to the defense of home or family if the force used is

proportioned to the nature of the threatened wrong.“1 If defendant was acting in

self defense when the fatal shot was fired, he is justified, though subsequent shots

were fired in anger.‘2

Accidental homicide—Homicide is excusable if committed by accident without

negligence and while defendant is not engaged in an unlawful enterprise.“

Order of military super-ior.—Where martial law exists, a soldier is justified by

the orders of his officer.“

§ 6. Indictment 01' information.“—Holdings as to the formal commencement

So. 495. The appearance of danger must be

such as to lead a reasonably prudent man

to deem himself in peril. State v. Brown

[Del.] 63 At]. 354; Lane v. State [Fla.] 82

So. 896. Threats not accompanied by any

act of aggression are insufficient. State v.

Smith [01:] 71 Pac. 973; Morrell v. State.

136 Ala. 44. Whether defendant believed him

self in danger and whether such belief was

reasonable, are for the jury. Rowsey v.

Commonwealth, 25 Ky. L. R. 841.

87- It is not necessary that deceased

should have attacked defendant if he was

about to do so. Nix v. State [Tex. Cr. App.]

74 S. W. 784. Where deceased has abandoned

his attack and is fleeing when shot, self de

fense cannot be urged. Angling v. State,

137 Ala. 17. Previous felonious assault by

decedent does not justify a. homicide by ly

ing in wait. State v. Rodman, 173 M0. 681.

88. The right of self defense extends not

only to danger of life but of great bodily

harm. State v. Petteys, 65 Kan. 625, 70

Pac. 588. It is not necessary that the assault

should have been made with a deadly weapon

if the disparity in the strength of the par

ties is such that serious bodily injury might

be apprehended. State v. Gray [On] 74 Pac.

927. One may use a, weapon to defend him

self from a public whipping by one much

stronger than himself. State v. Bartlett,

170 M0. 658, 59 L. R. A. 766. Though an ar

rest was not justified and defendant did

not know the official character of the officer,

a shooting to prevent such arrest is not jus

tified. Keady v. People [Colo.] 74 Pac. 892.

The relative size and strength of the parties

is immaterial to the right of self defense

where firearms were drawn by both parties.

Vann v. State (Tex. Cr. App.] 77 S. W. 813.

80. One assailed without prmmcation and

with a deadly weapon. in a place where he

has a right to be. need not retreat. State

v. Gibson [Ol'.] 73 Pac. 333: Hammond v.

People, 199 Ill. 173; State v. Petteys. 65 Knn.

625, 70 Pac. 588; State v. Bartlett. 170 M0.

658, 59 L R. A. 756. Where the assault on

defendant is without provacation and threat

ens imminent death. defendant need not re

treat. State v. Gibson [Or.] 73 Fee. 333.

in Texas, one assailed with a deadly weapon

is not bound to retreat. Alexander v. State

[Tex. Cr. App] 70 S. XV. 748. It is not enough

to debar defendant from the right to kill

in self-defense that there was a reasonably

safe means of averting the danger; he is not

required to abandon his right to self-defense,

unless absolute safety is offered by the al

ternative means. Tompkins v. Common

wealth [Ky.] 77 S. W. 712.

40. One may defend a near relative from

death or great bodily harm to the same ex

tent that he may defend himself. State v.

Prater, 52 W. Va. 132. To render homicide

justifiable as in defense of defendant's wife,

it is necessary that she be not in such fault

as would preclude her from urging self

defense and if she was it is immaterial that

defendant did not know it. Sherrill v. State

[Ala.] 35 So. 129.

41. One is justified in killing the father

of his wife to prevent the father taking his

wife and children from him. Cole v. State

[Tex. Cr. App.] 75 S. W. 527. One may,

after exhausting all other means of resist

ance. kill to prevent being forcibly driven

from his own premises. Bearden v. State

[Tex. Cr. App.] 73 S. W. 17.

42. State v. Linhoi‘f [Iowa] 97 N. W. 77.

43. It is not necessarily true that de

fendant is excusable if the death was caused

by the accidental discharge of a gun if he

was at the time engaged in an assault or

other unlawful act in the endeavor to ob

tain possession thereof. but on such facts he

may be guilty of manslaughter. State v.

Hall, 132 N. C. 1094.

44. Killing by a member of the militia

called out to suppress disorder and acting

under the orders of his superior officer. is

justifiable unless so apparently unwarranted

that a. man of good understanding must

have known that it was unauthorized. Com

monwealth v. Shortall [Pa.] 55 Ati. 952.

45. An information that at a time and

place specified. defendant did feloniously,

willfully, deliberately, premeditately, and

with malice aforethought. assault and kill a

person named with a certain deadly weapon

descrihed, is good. State v. Reynolds. 171

M0. 552. An indictment alleging that de

fendant at a time and place stated, felonious

ly and with premeditated malice. killed and

murdered a person named, by shooting him

with a. deadly weapon called a. revnlver, of

which wound he died. sufficiently describes

the offense. Freese v. State. 159 Ind. 597.

An indictment in the usual form giving

dates, places and acts. is sufficient. Mathis

v. State [Fla.] 34 So. 287. Under Mills Ann.

St. Q 1433, an indictment in the language of

the statute is suilicient. Cremar v. People.

30 C010. 363, 70 Pac. 415. Indictment under

Ky. St. § 1166, for shooting and wounding

held not to join a charge under 5 1224 for

shooting from ambush. Collins v. Com. [Ky.]

70 S. W. 187. An indictment describing one

wound and alleging that deceased died from

said "wounds" is not invalid. State v. Phil-

lips, 118 Iowa, 660. An unnecessary aver
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and conclusion of indictments,“ the designation of the ofiense" or the degree

thereof,“ averment that deceased was a human being,“ and averments as to intent

and premeditation,“o place of the oi'fense,‘n nature of the weapon,‘52 manner of con)

mitting the offense," and the time of death,“ are grouped in the footnotes.

ment that deceased was in the peace of the

state, etc., does not vitiate the indictment.

State v. Coleman [La.] 35 So. 560.

46. An indictment for murder must con

clude “so the grand jurors upon their oath

do say," etc. State v. Cook, 170 M0. 210. An

indictment commencing in the language of

the constitution “In the name and by author

ity of the state," etc., is sufficient, though

Code Crim. Proc. art. 439 requires the word

“the” before "authority." YVeaver v. State

[Tex. Cr. App.] 76 S. W. 564. A conclusion

that the grand jurors. upon their oath, say

that defendant killed deceased “by the means

aforesaid" instead of “in the manner and

form aforesaid" is sufficient. State v. Glea

son, 172 Mo. 259. An indictment showing

an assault with intent to kill and concluding

“whereby the accused is deemed to have

committed" such crime. is sufficient. Gray

v. State [Fla] 83 So. 295; Brinkley v. Same

[Fla] Id. 296.

47. Under Code, i 5281, providing that

the name of the offense, if it have any, shall

be inserted. an indictment designating the

offense as murder without stating the degree

is sufficient. State v. Phillips. 118 Iowa, 660.

An indictment alleging a shooting and

wounding from ambush with' intent to kill,

charges an offense under statute, i 1166. pro

hibiting shooting and wounding with intent

to kill, not under § 1224, prohibiting shooting

from ambush without wounding. Collins v.

Com.. 24 Ky. L. R. 884, 70 S. XV. 187.

43. Sts. 1899, p. 430, allowed presenta

tion of indictments in terms for murder in

the second degree, and such a provision is

within the power of the legislature. Com.

v. lbrahim [Mass] 68 N. E. 231. Public Laws

1393, p. 76. providing that nothing in the

provision thereof dividing murder into de

grees shall require a change in the exist

ing form of indictments for murder. does not

violate the constitutional requirement that

every man be informed of the accusation

against him. State v. Cole, 132 N. C. 1069.

41). An indictment for killing a certain

person which neither alleges that deceased

was a. human being nor uses the word mur

der, is insufficient. People v. Lee Look, 137

Cal. 590, 70 Pac. 660. That deceased was a

human being will be implied from the aver

ment of his name. Cremar v. People, 30

Cole. 363, 70 Pac. 415.

50. An indictment for killing "with pre

meditation" is sufficient, and need not allege

that the killing was “after premeditation."

Green v. State [Ark.] 71 S. W. 665. Where

it is alleged that the mortal wound was in

flicted with premeditation and malice afore

thought, it need not be expressly stated that

the murder was so committed. State v.

Phillips, 118 Iowa, 660. An indictment char

ging that on a. certain day, defendant. with

premeditated design and intent to kill a

certain person, made an assault upon him,

sufficiently alleges that the assault was made

with such intent. Anderson v. State [Fla.]

33 So. 294. An indictment alleging that the

killing was done unlawfully. feloniously and

with premeditated design to effect death,

need not also allege malice aforethought.

\Villiams v. State [Fla] 34 So. 279. Under

Public Laws 1893, p. 76, providing that noth

ing therein shall require a. change in the

existing form of indictments for murder, an

indictment for murder is sufficient though

it does not allege the elements of premedi

tation and deliberation added by such stat

ute. State v. Cole [N. C.] 44 S. E. 391. An

information charging that the killing was

felonious and with malice aforethought is

sufiiclent though it does not allege that i‘

was unlawful or willful. Carroll v. State

[Ark.] 75 S. W. 471. Information not specifi

cally charging intent to kill, held sufficient

under Ball. Ann. Codes & Sts. i 6850, mak

ing an indictment sufficient if a person of

common understanding would know what?

was intended. State v. Champoux [Wash.]

74 Pac. 557. Information held to attribute

the intent to kill to the preparation of the

weapon and not to the killing. State v.

Linhofl! [Iowa] 97 N. iv. 77. Averment of

deliberation, malice, etc., held sufficient.

State v. Shuff [Idaho] 72 Fee. 664.

51. An indictment which alleges that the

crime was committed in a certain house in

the District of Columbia. sufficiently states

the place of the offense. Lanckton v. United

States, 18 App. D. C. 348. The place where

deceased died need not be stated. Mathis v.

State [Fla] 34 So. 287.

62. An indictment charging a shooting

with a. gun which the said defendant “then

and there held in his hands, loaded with

gunpowder and leaden bullets." is good, and

does not charge that defendant's hands and

not the gun was loaded. Green v. State

[Ark] 71 S. W. 665. Where it is charged"

that death resulted from a beating, it need

not be alleged that the instrument used was

a. deadly weapon. Lee v. State [Tex. Cr.

App.] 72 S. W. 195. It is not necessary that

the indictment allege that the gun was

loaded. Cook v. State [Ga] 46 S. E. 64:

McDonald v. State [Fla] 35 So. 72. An in

dictment charging murder with “an iron in

strument" held sufficient after verdict. State

v. Anderson, 30 Wash. 14, 70 Fee. 104.

53. An indictment for shooting with a pis

tol, omitting the word "with" is sufiiclent,

if the manner of the killing clearly appears.

State v. Heinzman. 171 Mo. 629: State v.

Gleason, 172 Mo. 259; State v. Wilson, 173

Mo. 420. An indictment for killing by un

lawful beating need not allege that the same

was cruel, brutal or inhuman. Lee v. State

[Tex. Cr. App.] 72 S. W. 195. Under Code,

§ 4911, allowing different means to be al

leged in the alternative in the same count.

an indictment for killing with a certain in

strument, or with some sharp instrument,

to the grand jury unknown is sufficient. King

v. State, 137 Ala. 47. Information held to suf

ficiently state the time. place and manner of

giving a mortal wound. State v. Privitt,

176 M0. 207.
54. “’here the indictment alleged the day

on which the wounds were inflicted and that

deceased died therefrom, and the indictment

itself is dated three days after the day so
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Slight variance as to the time," or as to the weapon used,“ is not fatal. Mur

der committed in an attempt to escape from prison may be shown under an indict

ment in the usual form."

Included offenses—A conviction may be had for a lesser degree than that

charged or an offense included in the charge," the usual practice being to always

indict for murder in the first degree, though in Massachusetts a statute provides

for indictments in form for murder in the second degree."

§ 7. Evidence." A. Presumptions and burden of proof.—Defendant is pre

sumed to be innocent until his guilt is proved beyond a. reasonable doubt,"1 and is

entitled to the benefit of every reasonable doubt arising on the evidence as to the

degree of crime ;“2 but homicide, when proved, is presumptively murder in the second

degree, where nothing appears to qualify the same,“8 malice being presumed from

lack of provocation,“ and intent to kill from use of a deadly weapon.“ In Wis

consin it is held that homicide committed by an act naturally calculated to cause

death is presumptively murder in the first degree.“

(§ 7) B. Admissibility in general."——On a trial for assault, the seriousness

alleged, it sufficiently appears that death oc

curred within a. year and a day. State v.

Champoux [Wash] 74 Pac. 557. Where the

indictment alleged that deceased “then and

there languished. and languishing died," the

words “then and there" apply to the time

when the wound was inflicted and quality

not only "languishing" but "died." State V.

Champoux [Wash] 74 Pac. 557.

55. Proof of assault on the 11th, and

death on the 14th, is not fatally variant

from an information charging an assault

on the 12th, and death on the same day.

State v. Anderson, 30 Walsh. 14, 70 Pac. 104.

56. An indictment for shooting with a

pistol may be supported by proof that it was

with a gun (Drummer v. State [FlaJ 33 So.

1008), or one for shooting with a. gun, by

proof that it was with a pistol (Taylor v.

State [Tex. Cr. App.] 72 S. W. 396). Evi

dence of a killing with any cutting instru

ment supports an indictment for homicide

with a knife. Jones v. State. 137 Ala. 12.

57. People v. Flanlgan, 174 N. Y. 356.

58- One charged with shooting with in

tent to kill may be convicted of the statu

tory crime of wounding, under circumstances

which would have constituted manslaughter

had death ensued. State v. Ryno [l{an.] 74

Pac. 1114. Under indictment for assault with

intent to murder conviction may be had of

assault with intent to do great bodily harm.

Blrker v. State [Wis.] 94 N. W. 643. Under

indictment for assault with deadly weapon

with intent to do great bodily harm, con

viction of simple assault cannot be had.

State v. Climie [N. D.) 94 N. W. 574. Under

an indictment for murder by shooting. a

conviction of the statutory offense of shoot

ing at another may be had. Watson v. State,

116 Ga. 607. On indictment for assault with

intent to kill. conviction of simple assault

may be had. State v. DI Guglielmo [Del.]

55 Atl. 350. There cannot be a conviction of

assault on indictment for murder, where it

appears that the assault was the cause of

dream People v, Wheeler, 79 App. Div. [N.

Y_] 396, 12 N. Y. Ann. Gas. 285.

50. Stats. 1899. p. 430. Such a statute is

valid. Com. v. Ibrahim [Mass] 68 N. E.

231.

60. Many matters common to other of

fenses. particularly expert evidence and evi

dence of insanity are treated in Indictment

and Prosecution.

01. See Indictment and Prosecution. §-—.

62. Ryan v. State, 115 Wis. 488; State

v. Melvern [Wash.] 72 Pac. 489; Spivey v.

State ['l‘ex. Cr. App.] 77 S. W. 444; Arnold

v. Com. [Ky.] 72 S. W. 753. Facts mitigat

ing the degree of the crime need be proved

only to the satisfaction of the Jury and not

beyond a. reasonable doubt. State v. Barrett,

132 N. C. 1005. Where defendant claims that

he killed deceased at the next meeting after

an insult to defendant's wife. defendant is

entitled to the benefit of the doubt as to

whether the homicide occurred at the next

meeting. McComas v. State [Ten Cr. App.]

76 S. W. 533.

63. State v. Bishop, 131 N. C. 733; State

v. McMullln, 170 M0. 608; Trejo v. State

[Tex. Cr. App.] 74 S. W. 546. Evidence of

circumstances of killing held to show such

circumstances in mitigation that the burden

of showing the same did not devolve on de

fendant. Tanks v. State [Ark.] 76 S. W.

851.

04. State v. Di Guglielmo [Del.] 55 Atl.

360. A killing without an antecedent quar

rel arising on a sudden difficulty is not mur

der in the first degree. Garner v. State

[Tex. Cr. App.] 77 S. \V. 797.

65. The statutory presumption of intent

to murder from the use of a deadly weapon,

is applicable only where no circumstances

of mitigation or Justification appear by the

evidence. State v. Gibson [Or.] 73 Pac. 333.

Firing on! a gun at a person with fatal ef

fect is not presumptive evidence of intent

to kill. State v. Phillips, 118 Iowa. 660.

60. Cupps v. State [Wis.] 97 N. W. 210.

07. Miscellaneous holding an to relevancy.

-—Evidence of declarations of intended sui

cide three years before, held admissible.

Exclusion of such declarations held harm

less. People v. Conklin, 175 N. Y. 333. Evi

dence that defendant drank liquor Is in

admissible, there being no evidence that he

had been drinking at the time of the homi

cide. State v. Castle. 133 N. C. 769. The

fact that the body of deceased was exhumed

on the order of an unauthorized person does

not invalidate evidence derived therefrom.
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and probable consequences of the injury may be shown," particularly where defend

ant testifies that he fired only to scare." The evidence at the inquest is inadmissible

except for the purpose of impeachment."0 Except where circumstantial evidence is

resorted to, in which case a wide range is allowed," the evidence is generally confined

to matters which are part of the res gestae,72 and except as to acts tending to show

Com. v. Grether, 204 Pa. 203. Evidence inci

dentally tending to impeach defendant as a

witness, without a. foundation, is proper

where it is material as rebuttal. Kei’fer v.

State [Wyo.] 73 Pac. 656. Any facts bringing

the case within the provision of the statute

are admissible. People v. Sullivan, 173 N. Y.

122. “’here a. witness testifies to having

seen defendant, deceased and a. third person

together before the homicide, he may identify

a. co-defendant not on trial, as the third

person. State v. Gartrell, 171 Mo. 489. Pur

chase of a revolver by defendant and deliv

cry of it to the person who committed the

homicide is admissible as evidence of the

conspiracy. Collins v. State [Ala.] 34 So.

903. Admissibility of evidence to show con

spiracy between defendant and the person

who fired the fatal shot, discussed general

ly. Collins v. State [Ala.] 34 So. 993. Wheth

er a witness was playing cards at the time

of the homicide is immaterial. Goodiett v.

State. 136 Ala. 39. The fact that defendant

had been released on low ball is inadmis

sible. Greason v. State [Ga.] 45 S. E. 615.

Evidence that defendant was at the time of

the homicide, a convict, and that deceased

was a guard at the prison, is admissible.

Stone v. State. 137 Ala. 1. Evidence that

the person assaulted was a. police officer is

admissible, though the information does not

so charge. Kendy v. People [Colo.] 74 Pac.

892. Evidence that accused owned a. certain

knife is admissible in connection with proof

that deceased died of incised wounds, though

there is no proof that defendant had the

knife on the day of the homicide. Jones

v. State. 137 Ala. 12. Where defendant, a

police officer. claimed that he was endeavor

ing to arrest deceased for drunkenness and

disorderly conduct. the exclusion of an or

dinance forbidding persons being on the

street after a certain hour at night is not

error. Davis v. Com. [Ky.] 77 S. W. 1101.

Explanation of matters appearing In evl

deuce—Where it appears that a committee

of neighbors had called on deceased in re

gard to the difficulty between him and de

fendant, the personnel of such committee is

improper. State v. Rodman [Mo.] 73 S. W.

605. Where it appears that deceased inter

fered on behalf of certain negroes in a pre

vious altercation with defendant. the state

may show the nature of the difficulty. Rone

v. Com., 24 Ky. L. R. 1174, 70 S. W. 1042.

Where deceased went to the scene of a diffi

culty between defendant and another tak

ing place in his view. evidence of the par

ticulars of such difficulty are immaterial.

Thacker v. Com.. 24 Ky. L. R. 1584, 71 S. W.

931. Where defendant testifies that he was

playing cards with deceased, a. negro, at

the latter‘s solicitation, his reputation for

gambling with negroes may be shown. Rog

ers v. State [Tex. Cr. App] 71 S. W. 18.

Evidence of other crimes by defendant are

not admissible to show why a witness was

afraid of him. Black v. Com., 24 Ky. L. R.

1974. 72 S. W. 772.

68.

W. 2 .

69. State v. Hamilton, 170 M0. 377.

70. Hall v. State, 137 Ala. 44; State v

Gilliam [S. C.] 46 S. E. 6.

71. Evidence of the movements of an ac

complice in connection with the homicide

and after the same is admissible. Jenkins

v. State [Ten Cr. App.] 75 S. W. 312. The

exclusion of evidence that defendant had

oifered a team to be used in searching for

the body of deceased is proper, the body

having later been found in defendant's cis

tern. Dunn v. State [Ind.] 67 N. E. 940.

72. The conduct of both parties from the

inception of the ai’fray to the homicide is

part of the res gestae. State v. Tighe, 27

Mont. 327, 71 Pac. 3; Robinson v. State

[Ga] 44 S. E. 985. Statements by defend

ant, and deceased in each other‘s presence,

after the homicide and the arrest of defend

ant are admissible. State v. Dennis. 119

Iowa, 688. Where the killing grew out of

an assault by defendant on a third person.

a previous assault by him on such person

is part of the res gestae. Thomas v. State

[Tex. Cr. App.] 72 S. W. 178.

Acts and statements of necused-—Evidence

of previous and subsequent conduct held

part of the res gestae of a homicide commit

ted in an attempt by a number of soldiers

to rescue a companion from Jail. Kipper v.

State [Tex. Cr. App.] 77 S. W. 611. A declara

tion of defendant immediately after the

homicide that he would kill any one who

would try to pull him off his hack is ad

missible as part of the res gestae. Vann v.

State [Tex. Cr. App.] 77 S. W. 813. Where

accused poisoned her children and attempted

suicide, her statements immediately on re

gaining consciousness are part of the res

gestae. People v. Quimby [Mieh.] 96 N.

W. 1061. Explanations by defendant some

time after the homicide, as to marks on his

face. are no part of the res gestae. Dodson

v. State [Tex. Cr. App] 70 S. W. 969. Dec

laration of defendant that deceased was

not hurt. made immediately after the homi

cide, is admissible where intent to kill is in

issue. State v. Tighe, 27 Mont. 327, 71 Pac.

3. The appearance and expression of de

fendant after a quarrel with deceased and

before the homicide held part of the res

gestae. Hainsworth v. State. 136 Ala. 13.

Statement of defendant to one whom he

asked to go for a doctor held inadmissible.

Holmes v. State, 136 Ala. 80. A remark of

defendant “That was a good shot with my

left hand" is admissible. State v. Utiey,

132 N. C. 1022. Declaration by defendant

after his arrest held not part of the res

gestae, time in which to invent an ex

planation having elapsed. State v. McCaun

[Or.] 72 Pac. 137. Evidence of previous

shooting by defendant held part of the res

gestae. Terry v. State [Tex. Cr. App_] 76

S. W. 928. Where an assault was commit

ted in an altercation with two persons. evi

dence of the cutting of one is admissible on

86Jewell v. State [Tex. Cr. App.] 71 S
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intent, malice or motive," or admissions and confessions of guilt,“ evidence of

a prosecution for striking the other. as

part of the res gestae. Starr v. State [Ind.]

67 N. E. 537. Statement made by defendant

after the homicide held not part of the res

gestae. Davis v. Com. [Ky.] 77 S. W. 1101.

Acts and statements of deceasedpDecia

ration of deceased just after the assault held

part of res gestae. Starks v. State. 137 Ala.

9. Narration by deceased after the assault

held not part of the res gestae. State v.

Hendricks [Mo.] 73 S. W. 194. A statement

by deceased that defendant was not to blame

is hearsay. State v. Terry. 172 M0. 213.

Remark of deceased to third person just

after the assault held part of the res gestae.

Bliss v. State [Wis.] 94 N. W. 325. State

ment of deceased a few minutes after the

homicide as to who shot him is part of the

res gestae. State v. Wilmbusse [Idaho] 70

Pac. 849. What deceased was doing just

before the homicide is part of the res gestae.

State v. Hunter. 118 Iowa, 686. A state

ment of deceased reported to defendant and

which influenced his conduct is part of the

res gestae. McCormick v. State [Neb.] 92

N. W. 606. An exclamation by deceased, "I

am killed," is part of the res gestae. How

ard v. Com., 24 Ky. L. R. 950. 70 S. W. 295.

Acts and statements of third persons»—

Declaration of bystander held part of res

gestae. Caddell v. State. 136 Ala. 9. Ex

clamations by decedent's wife immediately

after the shooting are part of the res gestae.

Collins v. Com.. 24 Ky. L. R. 884, 70 S. W.

187. Remark of third person immediately

after the homicide “You have killed him"

held admissible. Clark v. State. 117 Ga. 254.

Threats against deceased by third persons

on the night of. but some time before. the

homicide, are not part of the res gestae.

Webb v. State, 135 Ala. 36. Evidence of

tracks made by another than defendant flee

ing from the scene of the crime. and the

general incidents of such flight, are admis

sible as part of the res gestae. State v.

Moore [Kan.] 73 Pac. 905. Declarations 'of

a third person several hours after the homi

cide that he shot deceased are no part of

the res gestae. Martin v. State [Tex. Cr.

App.] 70 S. W. 973. A statement by defend

snt's wife after the altercation was over

and defendant had left is no part of the res

gestae. State v. Gallehugh‘ [Minn.] 94 N.

W. 723.

73. Provocation and evidence of animus

[sternum—Proof of previous insults to de

fcndant's female relative is admissible. Wil

lis v. State [Tex. Cr. App.] 75 S. W. 790. Re

mark by defendant referring to trouble be

tween himself and deceased, that he was a

pretty good marksman (Hudson v. State

[Ten Cr. App.] 70 S. W. 764). or that “he

had friends" is admissible to show animus

(Moore v. State [Tex. Cr. App.] 73 S. W.

595). A declaration by defendant that he

would rather have a murder case against

him than a prosecution for illegal selling

of liquor is immaterial. Walker v. State

[Tex Cr. App.] 72 S. W. 997. Evidence tend

ing to show that defendant feared that de

ceased intended to institute a prosecution

against him for illegal sale of liquor. held

inadmissible. Walker v. State [Tex. Cr.

App.] 72 S. W. 997. A threat by defendant

to divorce his wife held inadmissible on a

prosecution for killing her. Raines v. State

[Miss] 33 So. 19. A declaration showing

general malice, though not directed against

any person (State v. Vance, 29 Wash. 435,

70 Pac. 34), generally belligerent conduct of

defendant before the homicide (State v.

Hamilton, 170 M0. 377; Hutsell v. Com.

[Ky.] 75 S. W. 225), or a declaration by de

fendant as to his willingness to kill negroes

generally, is admissible (State v. Gallehugh

[Mlnn.] 94 N. W. 723). Statements of a

certain woman inciting defendant to kill

deceased are admissible. People v. Gal

lagher. 75 App. Div. [N. Y.] 39, 11 N. Y. Ann.

Gas. 348. Domestic troubles of defendant

are inadmissible as bearing on his state of

mind, where there is no other evidence of

insanity. State v. Vance. 29 Wash. 435. 70

Pac. 34. That defendant had taken four or

five drinks before the homicide. Jowell v.

State [Tex. Cr. App.] 71 S. W. 286. Where

defendant claims that he killed deceased be

cause of insults to defendant’s daughter,

slanderous remarks by deceased concerning

other women are inadmissible, but his gen

eral reputation for lewdness may be shown.

McComas v. State [Tex. Cr. App] 72 S. W.

189. Though the difficulty grew out of de

fendant‘s attention to the daughter of de

ceased. evidence of their engagement is in

admissible. State v. Rodman [Mo.] 73 S. W.

605. The defendant may state generally

whether he entertained malice toward de

ceased or whether he feared him. State v.

Crawford, 31 Wash. 260, 71 Pac. 1030. Dec

laration of defendant that witness might

hear of his being in jail the next day for

killing deceased is admissible. Dltmer v.

State [Tex. Cr. App.] 74 S. W. 84. Whether

defendant was a trespasser on the premises

of deceased held material. Nix v. State

[Tex. Cr. App.] 74 S. W. 764. Declarations

of defendant showing anger and motive are

admissible. Harris v. Com. [Ky.] 74 S. W.

1044. Though the killing was the result of

a feud growing out of the previous murder

of defendant's brother, the details of such

previous killing are inadmissible. Poole v.

State [Tex. Cr. App.] 76 S. W. 565. A state

ment by defendant showing that he upprc

hended diiilculty with deceased. is admis

sible. Id. Evidence that defendant had

been told by a third person that deceased

had nothing against him is admissible as

hearing on his state of mind. Rush v.

State [Tex. Cr. App.] 76 S. W. 927. Evl~

dence that deceased had been a witness

against defendant in another case, bold ad

missible. Terry v. State [Tex. Cr. App.] 76

S. \V. 928. Where self-defense is alleged

and the evidence is that deceased threw a

knife at defendant, evidence that the rail

road gang to which defendant and deceased

belonged were in the habit of playfully

throwing knives at each other is inadmis

sible. McCardell v. State [Tex. Cr. App.] 77

S. W. 446.

Previous assaults. Previous assaults by

defendant are admissible to show animus.

Henry v. People. 198 Ill. 162; Jahnke v.

State [Neb.] 94 N. W. 158. Previous indict

ment for aggravated assault upon deceased

may be shown. Powell v. State ITcx. Cr.

App.] 70 S. W. 218. Previous iii treatment

of a wife inadmissible in a prosecution

for killing her. Raines v. State [Miss] 33

So. 19. Previous disconnected difficulties are
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prior" or subsequent acts is generally inadmissible." Evidence as to the move

ments of a third person whom defendant claims is the guilty party is generally

inadmissible. Hudson v. Com., 24 KY- L- R"

785, 69 S. \V. 1079.

Threats and arming. Previous threats by

defendant against deceased are admissible.

Porter v. State, 135 Ala. 51; People v. Fitz

gerald, 138 Cal. 39, 70 P110. 1014; Barnes v.

Com., 24 Ky. L. R. 1143, 70 S. W. 827; Taylor

v. State [Tex. Cr. App.] 72 S. W. 396; Jarvis

v. State [Aim] 34 So. 1025; Marchan v.

State [Tex. Or. App.] 75 S. W. 532. Threats

by defendant are not rendered inadmissible

by remoteness in point of time. Johns v.

State [Fla.] 35 So. 71. Threats four or

five years before the homicide are inadmis

sible. McMnsters v. State {Miss} 33 So. 2.

Threats by defendant are admissible, though

the person threatened was not named. Hol

loway v. State [Tex. Cr. App.] 77 S. W. 14;

Starr v. State [Ind.] 67 N. E. 527. Threats

made by defendant against deceased at a

meeting of neighbors to discuss the trouble

between them, held admissible. Baker v.

State [Tex. Cr. App.] 77 S. W. 618. State1

ments by defendant that he was satisfied

with a, settlement with deceased do not ren

der inadmissible threats of violence in case

he was not satisfied. Hudson v. State [Tex.

Cr. App.] 70 S. W. 764. Where one is char

ged as principal in the second degree. prior

threats by him are admissible. State v.

Prater, 52 W. Va. 132. Previous quarrels

and accusation of crime between the parties

are admissible to show motive. State v.

Coleman [La.] 35 So. 560. Though the fact

of previous quarrels between the parties is

admissible, the merits thereof are not. Syl

vester v. State [F1a.] 35 So. 142. Where the

prosecution proves threats by defendant

against his wife, evidence of a. subsequent

reconciliation should be received. Petty v.

State [Miss.] 35 So. 213. Evidence that de

fendant sought to borrow a. gun on the day

of the homicide, that such gun was afterward

taken from the possession of the owner and

found later in the possession of a. third per

son, who testified that he obtained it from

defendant. is admissible. Webb v. State

[Ala.] 34 So. 1011. Evidence of the borrow

ing of a. pistol by defendant and threats by

him against deceased ten months before the

homicide. admissible in connection with

proof of continued ill feeling. Rush v. State

[Tex. Cr. App.] 76 S. W. 927. Defendant

may explain why he had a gun with him at

the time of the homicide. State v. Shuff

[Idaho] 72 Pac. 664. Testimony that the

person from whom defendant obtained the

weapon got it from another in a. clandes

tine manner is inadmissible where there is

no evidence of collusion. Moore v. State

[Tex. Cr. App.] 72 S. W. 595. A threat to

shoot deceased if he caught him destroying

a. certain fence, held admissible. State v.

Crawford, 31 Wash. 260. 71 Pac. 1030.

Evidence of motive. Receipt of insur

ance money under suspicious circumstances

by deceased who was defendant's pal-amour

and of efforts by defendant to obtain the

same is admissible. Bess v. Com. [Ky.] 77

S. W. 349. Evidence that defendant stole

money from the person of deceased is admis

sible to rebut a. defense of insanity. Keffer

v. State [Wyo.] 73 Pac. 556. Affectionatc

letters written to defendant by the decedent's

wife, and letters from her to decedent, de

void of affectionate expressions, are admis

sible. Stokes v. State [Ark.] 71 S. W. 218.

Insurance on decedent‘s lite, payable to de

fendant's wife, cannot be shown without

evidence that he knew of it before the homi

cide. State v. Felker, 27 Mont. 451. 71 Pac.

668. Where the contention of the state is

that the murder was committed by defend

ant to conceal previous larceny by him. evi

dence tending to show that he did not com

mit such larceny is admissible. Goebel v.

State [Team Ct. App.] 76 S. W. 460. W'here

the alleged motive was to obtain possession

of evidence of indebtedness held by de

ceased, the state of defendant's bank ac

count may be proved. State v. Mortensen

[Utah] 73 Pac. 562. That defendant mani

fested Jealousy of attentions to a certain

woman is admissible. Jones v. State, 117

Ga. 324. Statements of deceased to a. third

person, overheard by defendant and by which

his anger was aroused, are admissible. Mc—

Cormick v. State [Neb.] 92 N. W. 606. Evi

dence that deceased had recently shot a. rel

ative of defendant is admissible. Law

rence v. State [Fla.] 34 So. 87. Evidence

of improper relations between defendant and

a woman is admissible. where he is charged

with complicity in the murder of his wife

by such woman. Caddeil v. State, 136 Ala.

9. Evidence that shortly before the homi

cide a. woman urged defendant to assault de

ceased is admissible. People v. Gallagher,

75 App. Div. [N. Y.] 39. Trespasses on da

fendant's land out of which the altercation

grew are admissible. State v. Campbell.

25 Utah. 342, 71 Fee. 529.

74. See Indictment and Procedure. A

general declaration of having killed a negro

is admissible. Somers v. State, 116 Ga. 535.

Evidence that an accomplice had changed

certain money after the homicide and that

other money was found where he confessed

to having hidden it are admissible in cor

roboration of his confession. State v. Gal

livan, 75 Conn. 326.

75. Evidence as to what ‘was said and

done between the parties several hours be

fore is inadmissible. Starr v. tate [Ind.]

67 N. E. 527. On a. prosecution of a. fore

man for the killing of a man under him. evi

dence that such foreman had not sent the

man sufficient dinner on that day is inad

missible. State v. Castle, 133 N. C. 769. Evi

dence of a. previous accidental discharge of

a gun by defendant near a witness, held

immaterial. Goebel v. State [Tern Or. App.]

76 S. W. 460. Evidence that on a. night pre

vious to the homicide some one had knocked

on the side of deceased's house and gone

away when he came out is inadmissible

where there is no evidence that deceased was

decoyed from the house on the night of the

homicide. Smith v. State, 137 Ala. 22. State

ments by defendant to a third person before

the homicide. as to his purpose in going to

the place where the homicide occurred, are

inadmissible. Carle v. People. 200 Ill. 49-1.

76. Statements after the homicide are

not admissible against one charged as ac

cessory before the fact (Powers v. Com., 24

Ky. L. R. 1007. 1186, 70 S. W. 644, 1050), nor

is evidence of facts which would havs made
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inadmissible." Articles connected with the homicide, such as weapons with which

it might have been committed belonging to defendant," or found near the scene

of the homicide," clothing of deceased,“0 articles belonging to deceased, left by de~

fendant with a third person after the homicide,“1 and appearances at the scene of

the homicide}? are admissible.

show character and location of wounds.”

Photographs of deceased held inadmissible to

Justification.—Where self defense is urged, the reputation of deceased is in

issue.“

him an accessory after the fact, admissible

against one charged as principal in the sec

ond degree (Harper v. State [Miss] 35 So.

672). Deposit of money in bank the next

day by defendant is admissible where he

confessed to depositing money taken from

deceased. Ransom v. State [Tex. Ct. App.]

70 S. W. 960. Flight immediately after homi

cide. State v. Vinso, 171 M0. 676. Attempt

to escape. Barnes v. Com. [Ky.] 70 S. W.

827; State v. Shipley, 171 Me. 544; Ander

son v. Com.. 100 Va. 860. Evidence on a

trial for wife murder that the manner of

deceased indicated that she believed defend

ant guilty is inadmissible. People v. Smith,

172 N. Y. 210. That defendant appeared at

the market place shortly after the homi

cide and admitted the shooting is sufiicient

to admit proof that one of the perpetrators

of the crime fled in that direction. Deal v.

State, 136 Ala. 52. The fact that defendant

did not speak to his wife on being taken

to see her before her death held inadmisl

ble. People v. Smith. 172 N. Y. 210.

77. Where it appears in evidence that the

person who committed the homicide ran

past a certain street corner immediately aft

erwards, the state may show that the person

whom defendant claims committed the hom

icide was not the person who ran past such

corner. Cecil v. State [Tex. Cr. App.] 72 S.

W. 197. Though it was claimed by defendant

that a third person did the killing, the state

cannot show the conduct of such person sub

sequent to the homicide. Cecil v. State

[Tex. Cr. App.] 72 S. W. 197. That a third

person left the neighborhood shortly after

the homicide is irrelevant. Goodlett v. State,

136 Ala. 89.

78. A pistol belonging to defendant of

the same calibre as that with which deceased

was shot is admissible. Carr v. State [Fla.]

34 So. 892. Evidence of the finding at de

fendant's house 0! shells similar to those

with which deceased was shot is admissible.

Litton v. Corn. [Va-l 44 S. E. 923. The frame

and center pin of a. revolver, and cartridges

found on the premises of deceased are ad

missible. People V. Smith, 172 N. Y. 210.

Finding of a cartridge which fitted defend

ant's gun at a point two miles from the scene

of the homicide. held admissible. the country

being sparsely settled. Horn v. State [Wyo.]

73 Pac. 705. Where the homicide was com

mitted while resisting arrest for burglary,

weapons and other articles on the person of

defendant may be introduced. State v. Phil

"Ds. 118 Iowa, 660.

79. An ax found in the river near the

body of deceased is admissible, where there

is proof that the homicide was committed

with such an instrument. State v. Gartrell,

171 Me. 439, Evidence of the finding of an

instrument such as might have committed

the injury, near the scene of the homicide,

Threats by deceased are admissible,“ if communicated to defendant,"

held admissible. Yancy v. State [Tex. Cr.

App.] 76 S. W. 571. Evidence of the finding

of a club near the scene of the homicide is

admissible where defendant claims that he

was assaulted by defendant with such a

pgezapon. State v. Cather [Iowa] 96 N. W.

80. The clothing of deceased and vehicle

in which he was riding showing bullet marks

are admissible. Henry v. People, 198 Ill. 162.

Clothing worn by deceased at the time of the

homicide is admissible. Johnson v. State

[Tex. Cr. App.] 71 S. W. 25.

81. State v. Gartrell, 171 Mo, 489.

82. The tracks in the snow near where

the person committing the murder stood are

admissible. Howard v. Com.. 24 Ky. L. R.

950, 70 S. W. 295. Shot holes in the walls

are immaterial if there is no evidence when

they were made. Raines v. State [Miss]

33 So. 19. Evidence of the finding of a bullet

at the place of the homicide three months

later, held inadmissible. Hickey v. State

[Tex. Cr. App.] 76 S. W. 920.

83. State v. Miller [On] 74 P10. 658.

84. Defendant on a plea of self defense

may show the dangerous character of de

ceased. State v. Hunter, 118 Iowa, 686. De

fendant may show that deceased was a. dan

gerous man and habitually armed. Com. v.

Booker [Ky.] 76 S. W. 838; State v. Craw

ford, 31 Wash. 260, 71 Pac. 1030. Defendant

may show that deceased was usually armed

and bore a. nickname indicating his as

serted readiness to use dangerous weapons.

State v. Thompson, 109 La..296. Evidence

of the good reputation of deceased for peace

is admissible. where self defense is allegedi

People v. Adams, 137 Cal. 580, 70 Pac. 662.

Evidence of general reputation of deceased

for violence,is admissible but not specific

acts. People V. Gaimari [N. Y.] 68 N. E.

112; Andrews v. State [Ga.] 43 S. E. 852.

Evidence of the dangerous character of de

ceased is inadmissible where there is no evi

dence that he was the assailant. Carle v.

People, 200 Ill. 494. The violent character

of deceased cannot be shown where there is

no evidence that the killing was in self de

fense. Morrell v. State, 136 Ala. 44. Where

there is evidence that deceased made a ges

ture as if to draw a weapon, evidence of his

general reputation in respect to resort to

fire arms is admissible. State v. Ellis, 30

\Vash. 869, 70 Pac. 963. Where there is evi

dence that deceased was quarrelsome and

irritable, evidence of his good reputation is

admissible for the state though defendant

gave no general evidence of reputation. Peo

ple v. Gallagher, 75 App. Div. [N. Y.] 89.

85- Evidence that at the time of making

previous threats deceased had a knife in his

hand is not admissible. State v. Parker

[No.1 72 S. W. 650. Threatening remark

of deceased held admissible though it was
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and if deceased had at the time of the homicide committed some overt act of vio

lence," as are previous assaults," facts showing that deceased was in a belligerent

state of mind,80 and evidence as to whether deceased was armed."0 Where at the

time of the homicide deceased was accompanied by a third person, defendant may

show that deceased and such third person were both angry with him in respect to

the subject which was then being discussed."1 Previous threats by defendant are

admissible, the defense being justification." That defendant had not filed a com

plaint to place deceased under peace bonds after hearing threats is improper.”

Where defendant alleges that the homicide was committed in necessary defense of

decedent’s sister, evidence of improper relations between defendant and the sister

is admissible." Where defendant claimed justification in that deceased was trying

to take defendant’s wife from him, letters of the wife to defendant expressing

affection are admissible.“ An opinion of the sheriif that a hole in defendant’s hat

was caused by a bullet, held admissible.“ Evidence that the brother of deceased

was seen near defendant’s house armed prior to the homicide is irrelevant.”

Where defendant, urging self defense to an indictment for patricide, testifies that

his mother told him of threats against her by deceased, evidence that the mother

had, but not in defendant’s presence, threatened to have deceased killed, is inad

missible.“ Evidence that the position of the body of deceased indicated the ab

sence of a. struggle is admissible in rebuttal of evidence in self defense.1 Where

defendant.doubtful whether it was addressed to de

fendant. Howardv. Com., 24 Ky. L. R. 612,

69 S. W. 721.

86. Evidence of threats by deceased not

communicated to defendant. held inadmis

sible. Crockett v. State [Tex. Cr. App.] 77

S. W. 4. Where defendant testified the kill

ing was in defense of his sister, prior threats

by deceased against her are admissible,

though not communicated to defendant. State

v. Felker, 27 Mont. 451, 71 Pac. 668.

87. Evidence of threats is not admissible,

unless there is some hostile demonstration.

State v. Harrison [La.] 35 So. 560; State v.

Tasby, 110 La. 121. Threats by deceased

are admissible. though he made no effort

to execute the same. Williams v. State

[Tex. Cr. App.] 70 S. W. 756. Evidence of

the dangerous character of deceased and

threats by him is inadmissible where de

fendant was the aggressor. Morrison v.

Com. [Ky.] 74 S. W. 277.

88. Evidence of former assaults by de

cedent are admissible. Williams v. State

[Tex. Cr. App.] 70 S. W. 756; State v. Felker,

27 Mont. 451, 71 Pac. 668. Evidence of

previous unconnected assaults by deceased

held inadmissible. Connell v. State [Tex. Cr.

App.] 75 S. W. 512. Who had been success

ful in previous disputes between the parties

is immaterial. Bohlman v. State. 135 Ala.

“SD. Defendant may show that some time

before the homicide deceased manifested an

ger toward him. Corn. v. Booker [Ky.] 76

S. W. 838. Evidence of decedent's condition

of mind just before the homicide is admis

sible. State v. Hunter, 118 Iowa, 686. Evi

dence of belligerent conduct of deceased at

a remote time not known to defendant is in

admissible. State v. Sale, 119 Iowa, 1. Where

the evidence as to who was the aggressor is

conflicting, evidence of acts of aggression

by deceased on other persons shortly before

is admissible, though it was not known to

State v. Beird, 118 Iowa, 474.

Evidence that deceased, a convict. had short

ly before assaulting defendant said that he

had served one term for murder, is admis

sible. Dodson v. State [Tex. Cr. App.] 70

S. W. 969. Use of abusive language by de

ceased immediately before the homicide is

admissible. State v. McMullin, 170 M0. 608.

90. The wife of the person assaulted may

testify as to what firearms he owned and

whether he had them with him. where self

defense is urged. State v. Crawford, 31

Wash. 260, 71 Pac. 1030. The reputation of

deceased for carrying weapons is admissible.

Com. v. Booker [Ky.] 76 S. W. 838; State v.

Crawford, 31 Wash. 260, 71 Pac. 1030; State

v. Thompson, 109 La. 296. Evidence of

previous arming by deceased is inadmissi

ble where there is no evidence that the

killing was in self defense. State v. Privitt,

175 M0. 207. Testimony that a third person

took a pistol away from deceased Just before

the homicide is admissible in rebuttal where

defendant testified that deceased had a. pis

tol at the time of the shooting. Thomas v.

State (Tex. Cr. App.] 74 S. W. 36. Previous

declarations by deceased known to defendant

as to his being armed are admissible. People

v. Adams, 137 Cal. 580, 70 Pac. 662. Evi

dence that deceased was in fact not armed

is admissible. Id. ‘

91. Com. v. Booker [Ky.] 76 S. W. 838.

92. People v. Galmari [N. Y.] 68 N. E.

112.

03. Newman v. State [Tex. Cr. App.] 70

S. W. 951.

94. Morrison v. Com. [Ky.] 74 S. W. 277.

95. Cole v. State [Tex. Cr. App.] 75 S. W.

527.

98. Hickey v. State [Ten Cr. App.] 76 s

W. 920.

97. Green v. State [Ark.] 71 S. W. 665.

98. Owens v. State [Ga.] 45 S. E. 598.

1. Com. v. Conroy [Pa.] 56 At]. 427.
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there was a conflict as to whether a third person was holding deceased at the time

of the homicide, bloody clothing of the former is admissible to corroborate his

statement that he was.2

Harmless error in the admission or exclusion of evidence is treated in the

note.|

(§ 7) C. Dying declarations—T0 admit declarations of deceased it must ap

pear that they were made in expectation of imminent death and after hope of

recovery has been abandoned,‘ though death did not occur at the time expected.“

A dying declaration is admissible though there were eye-witnesses to the homi

cide.‘ One hearing a dying declaration

2. Thomas v. State [Tex. Cr. App.] 74 S.

W. 36.

3. The striking out of evidence held to

cure error in its admission. Bassett v. State

[Fia.] 33 So. 262. Exclusion of evidence

showing the inadmissibility of a dying dec

laration is cured by subsequent admission

thereof. State v. Wilmbusse [Idaho] 70 Pac.

849. Error in admitting evidence is cured

by its subsequent withdrawal. State v. Mc

Knight. 119 Iowa, 79. Evidence of dimcul

ties between other persons. held harmless.

Cook v. Com., 24 Ky. L. R. 1409. 71 S. W.

622. Admission of evidence as to nature of

wound is harmless where defendant admits

the shooting. State v. Hamilton, 170 M0.

377. Evidence of statements of defendant in

the presence of deceased held prejudicial.

People v. Smith, 172 N. Y. 210. Evidence

that the weapon used by defendant was lost

by a. witness some time before when defend

ant was in his employ, held harmless. State

v. Dixon, 131 N. C. 808. Evidence that a

witness knew a. man who was with deceased

at the time of the difficulty is harmless.

Cecil v. State [Tex. Cr. App.] 72 S. W. 197.

The reception of improper evidence or the

rejection of competent evidence is ground

for reversal. People v. Smith, 172 N. Y. 210.

The exclusion of expert opinion before prop

er foundation was laid is not error. Ryan

v. State, 115 Wis. 488. Conviction of a. lower

degree as to which there was no evidence

is not prejudicial. Glenn v. State [Ariel 71

S. W. 254. Where previous assaults by de

fendant are proved by him to show insanity,

evidence that he had been sent to the peni

tentiary for previous assaults is harmless.

Black v. Com., 24 Ky. L. R. 1974, 72 S. W.

772.

4. Statements admissible if made with a

realization of impending death. People v.

Smith. 172 N. Y. 210; State v. Dixon, 131 N.

C. 808. Dying declarations must have been

made under the influence of impending dis

solution. Fuqua v. Com., 24 Ky. L. R. 2204,

73 S. W. 782.

Admissibility of evidence to show expecta

"on of Ileath Conversations by deciarant

as to his funeral arrangements admissible.

State v. McMullin. 170 M0. 608. Condition of

declarnnt two days after making the declara

tion is inadmissible. State v. “'ilmbusse

[idaho] 70 Pac. 849. What decedent said

as to his hope of recovery is admissible. Id.

Sufllclcncy of showing. State v. Gray [Or.]

74 Pac. 927. Where deceased had been in

formed by his physician that he would not

live, his dying chIarations are admissible

though he expressed no conviction of im

pending death. Where deceased declared

may testify orally thereto," and written

that he was dying and gave instructions as

to his funeral, dying declarations are admis

sible. Grant v. State [Ga] 45 S. E. 603. A

statement of deceased, "I am shot to death.

I cannot live," is sufficient to admit dying

declarations. Starks v. State, 137 Ala. 9.

A statement “I can't stand it if this pain

does not leave me soon,“ does not show ex

pectation of death. State v. Phillips, 118

Iowa, 660. Statement by deceased that he

would never get well, made while in fact in

a very bad condition, renders his declaration

admissible. State v. McKnight, 119 Iowa, 79.

Statement by deceased that he did not ex

pect to live, made on the day of his death,

sufficient to admit his declaration. Arnett

v. Com., 24 Ky. L. R. 1440, 71 S. W, 635. A

statement by deceased that he did not expect

to live until morning and wished to leave a

statement of the facts, is a suiilcient founda

tion for the admission of dying declarations.

Smith v. State, 136 Ala. 1. Declarations

made after deceased had been told by a phy

sician that he would die, and had stated

that he so believed, are admissible. People

v. Dobbins, 138 Cal. 694, 72 Pac. 339; State

v. Dennis, 119 Iowa, 688; Fuqua v. Com.. 24

Ky. L. R. 2204, 73 S. W. 782. Where defend

ant stated that he was without hope of re

covery and that the physicians had advised

him that he could not live. his declaration is

admissible though there is testimony by his

wife that he did not believe he was going

to die. State v. Parker, 172 M0. 191; State

v. Boggan, 133 N. C. 761. Declarations in

articuio mortis held admissible. Anderson

v. State, 117 Ga. 255. Evidence of spontane~

ous declaration, made a. few moments after

the homicide in which deceased said that

he was going to die, held admissible as a dy

ing declaration. Mathews v. State [Tex. Cr.

App.] 77 S. W. 218. Statements of deceased

that he had no hope of recovery, held to

make his declarations admissible. Rowsey

v. Com. [Ky.] 76 S. W. 409. Evidence that

deceased declared that he was about to die

and made his will and that he never thereafter

expressed hope of recovery. is sufficient to

admit dying declarations made two weeks

later. though his condition improved in the

meantime. Crockett v. State [Tex. Cr. App]

77 S. W. 4. Testimony of a physician that he

had informed deceased that he was dying. is

sufllcient to admit a dying declaration. Jar

vis v. State [Aid] 34 So. 1025.

5. State v. Hendricks, 172 M0. 654. Dec

larations made in expectancy of death. ad

missible though declarant lived for eleven

days thereafter. Burton v. Com., 24 Ky. L

R. 1162, 70 S. W. 831.

0, 7. Fuqua v. Com., 24 Ky. L. R. 2204.

73 S. W. 782.
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declarations are admissible if read to and signed by declarant, though written out

of his presence,8 but not the notes from which such statement was written,“ nor a

statement not signed by deceased or read over to him,10 though it may be used

by the witness to refresh his memory.11 Statements by deceased at about the time

of a written statement but not included therein are admissible.“ Competency of

the dcclarant must be shown," as where he is a child of tender years.“ The

declaration must be confined to statements of fact" relating to the homicide."

Where objectionable matter in a dying declaration is so interwoven that it cannot

be separated without destroying the sense, the whole is admissible." Whether the

declarations were in fact made,18 whether they were made under a belief in im

pending death," and their weight,20 is for the jury. Evidence of circumstances

under which declarations were made is admissible as affecting their weight.21

Statements other than dying declarations are not admissible to corroborate the

same.“

(§ 7) D. Sufficiency—In the footnotes are grouped cases as to the sufficiency

of evidence in general,28 and its sufliciency to establish the corpus delicti,“ malice

8. State v. Wilm‘nusse [Idaho] 70 Pac.

849; Hendrickson v. Com., 24 Ky. L. R. 2173,

73 S. W. 764.

i). Hendrickson v. Com., 24 Ky. L. R. 2173,

73 S. W. 764.

10. Foley v. State [Wyo.] 72 Pac. 627;

Fuqua. v. Com., 24 Ky. L. R. 2204, 73 S. \V.

782.

11. Foley v. State [Wyo.] 72 File. 627.

12. Hendrickson v. Com., 24 Ky. L. R.

2173, 73 S. XV. 764.

18. State v. \Vilmbusse [Idaho] 70 Pac.

849.

14. Child ten years old. State v. Frazier,

109 La. 458.

15. A declaration by decedent that he was

to blame, is a mere conclusion and not ad

missible. State v. Sale, 119 Iowa, 1. A

declaration that one of two persons com

mitted the crime is not a mere opinion.

Henderson v. Com., 24 Ky. L. R. 1986, 72

B. W. 781.

18. Dying declarations as to previous

quarrels between defendant and deceased are

inadmissible. Foley v. State [Wyo.] 72 Pac.

627. Declarations as to occurrences not

connected with the homicide, inadmissible.

People v. Smith, 172 N. Y. 210. Statements

that deceased had never made any threats

against defendant and knew of no reason

why defendant should shoot him, are in

admissible as referring to matters previous

to the killing. State v. Parker, 172 M0.

191. Statements that just previous to the

killing he saw that defendant was mad and

that he asked him what he was mad about

are admissible. Id.

Bennett v. State [Tex. Cr. App.] 75
17.

S. W. 314.

18. State v. Hendricks, 172 Me. 654.

19. The preliminary question of admissi

bility is for the court, but the belief of de

clarnnt should be submitted to determine

their weight. Smith v. State [Ga.] 44 s_

E. 817. But see Tarver v. State, 137 Ala. 29.

20. The jury should be instructed that

they are judges of the weight of a. dying

declaration. State v. Phillips, 118 Iowa, 660.

An instruction that a. dying declaration

should be given such Weight as the jury

thought it should have in connection with

the other evidence, is proper. State v. Par

ker, 172 Mo. 191. Dying declarations are not

governed by the same rule of caution that an

plies to the testimony as to declarations gen

erally. State v. Hendricks, 172 Mo. 654. It

is error to instruct that they should be re

ceived with great caution. Tarver v. State,

137 Ala. 29.

21. State v. Crawford: 31 'Wash. 260,

71 Pac. 1030.

22. State v. Hendricks, 172 Mo. 654.

23. Proof of motive is not indispensable.

Keady v. People [Colo.] 74 Pac. 892; Cupps v.

State [lVis] 97 N. W. 210; State v. Dull

[Kan] 74 Pac. 235; State v. Gregory [Mo]

76 S. W. 970; State v. Crabtree, 170 M0. 642.

The fact that one accused as principal in

the second degree had a lawful purpose in

going to the scene of the homicide is not

conclusive in his favor. State v. Prater. 52

W. Va. 132. Evidence of murder by poison

ing well, held sufficient. Lazenby v. State

[Tex. Cr. App.] 73 S. W. 1051. Evidence held

sufficient to show murder committed in the

perpetration of robbery. State v. Wilson,

172 M0. 420. Evidence corroborating ac

complice held to sustain conviction of mur

der committed in the perpetration of rob

bery. State v. Nelson [Minn.] 97 N. W.

652. Evidence of murder by agreement for

mutual suicide held insufficient. Burnett v.

People [111.] 68 N. E. 505. Evidence of in

fanticide held sufficient. Johnson v. State

[Tex. Cr. App.] 77 S. W. 15. Defendant must

be identified beyond a reasonable doubt.

Patton v. State, 117 Ga. 230. Identification

only by the voice may be sufiicient. Evidence

held insufficient in particular cases. where

voice was not peculiar and was heard at

some distance by one slightly acquainted

with the party. Id.

Circumstantial evidence: Evidence held

sufiicient to establish that defendant was

the person who committed the crime,—con

fession corroborated by circumstances. Peo

pie v. White [N. Y.] 68 N. E. 630. Evidence

held sufficient to sustain conviction, the prin

cipal evidence being a confession which de

fendant admitted but claimed was made

only as a joke in the course of a narration

of alleged crimes between himself and the

witness. Horn v. State [YVYO-l 73 Fee. 705.

Evidence connecting defendant with crime
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and premeditation and as resulting therefrom the degree of the offense,“ intent to

kill."

held insufficient to corroborate accomplice.

Smith v. State [Tex. Cr. App.] 70 S. W. 545.

Circumstantial evidence and confession held

sufficient. Lawrence v. State [Fla] 34 So.

87. Circumstantial evidence held sufficient

to warrant conviction. State v. Gilliam [S.

C.] 45 S. E. 6; State v. Boggan, 133 N. C.

761; McMasters v. State [Miss] 35 So. 302:

People v. Van Wormer, 175 N. Y. 188; Dunn

v. State [Ind.] 67 N. E. 940: Brown v. Com

monwealth, 24 Ky. L. R. 727. 69 S. W. 1098;

Russell v. State [Neb.] 92 N. W. 751; State

v. Ryno [Kan] 74 Pac. 1114; McKinney v.

State [Tex. Cr. App.] 71 S. W. 753. Cir

cumstantial evidence held insufficient. State

v. Crabtree. 170 Me. 642; Hernandez v. State

[Team Cr. App] 72 S. W. 840. Evidence of

identity held sudicient; confession, tracks

and possession of weapon. Howard v. Com

monwealth, 24 Ky. L. R. 950, 70 S. W. 295.

Circumstantial evidence held sufficient to

show murder of one whom defendant and

his associates mistook for a. laborer hired

in their stead. State v. Dennis [Iowa] 94

N. W. 235. Circumstantial evidence held to

sustain conviction of murder of defendant’s

paramour, the defense being that she com

mitted suicide. State v. Lucas [Iowa] 97

N. “7. 1003. Circumstantial evidence of wife

' murder by poisoning held sufficient. Wil

kerson v. Commonwealth, 25 Ky. L. R. 780,

76 S. W. 359. Circumstantial evidence of

murder in the perpetration of robbery held

sufficient. State v. Tyler [Iowa] 97 N. W.

983; State v. Greenleaf. 71 N. H. 606. Evi

dence of conspiracy held sufficient. Martin

v. State, 136 Ala. 32.

Al mtninnt evidence of self-defense or oth

er juntlflcatlon: Evidence held to show self

defense and to be insufficient to sustain con

viction. Chamhless v. State [Tex. Cr. App.]

77 S. W. 2: State v. Moore [Neb.] 95 N. W.

334; State v. Bartlett. 170 M0. 658, 59 L. R.

A. 756; Newsome v. State [Tex. Cr. App.]

75 S. W. 296. Where assailant is cut by

grasping a. knife with which defendant

sought to defend himself. justification or ex

cuse is apparent. Bailey v. Commonwealth.

24 Ky. L. R. 1114, 70 S. W. 838. Evidence

held sufficient to sustain a conviction not

withstanding a plea of self defense. State

v. Felker, 27 Mont. 451, 71 Pac. 668; People

v. Adams, 137 Cal. 580. 70 Pac. 662; Henry

v. People. 198 Ill. 162; Bundren v. State, 109

Tenn. 225; State v. Rodman, 173 M0. 681;

People v. Gaimari [N. Y.] 68 N. E. 112:

New v. People [Colo.] 72 Pac. 1069; State

v. Gallehugh [Minn] 94 N. W. 723; State v.

Gregory [Mo.] 70 S. W. 970. Evidence held

to show that a foreman killing a men under

him in the course of an altercation in a lum

ber camp, was acting in self defense. State

v. Castle. 133 N. C. 769. Evidence hold to

show that deceased though the aggressor.

had sought to retire from the combat. White

v. State [0a.] 45 S. E. 595. Evidence that

killing was justified as in defense of de

cedent's sister held insufficient. Morrison v.

Commonwealth, 24 Ky. L. R. 2493, 74 S. W.

277. Evidence held not to show self defense.

Deceased arose from his chair using abusive

language but made no threatening move

ment. People v. Dobbins [CaL] 72 Pac. 339.

Evidence of excessive force used by an of

ficer in overcoming resistance to an arrest,

held sufficient. State v. Phillips [Iowa] 94

N.,W. 229. Evidence held to show Justifica

tion in that defendant discovered deceased

with defendant‘s wife under circumstances

creating a. reasonable belief that adultery

had been or was about to be committed.

Dewberry v. State [Tex. Cr. App.] 74 S. W.

307. Evidence held to show that killing by

militiaman was justifiable as committed un

der the orders of his superior officer. Com

monwealth v. Shortall, 206 Pa. 165.

As against evidence of suicide: Evidence

of murder held sufficient as against a de

fense of suicide. State v. Wilcox, 132 N.

C. 1120; State v. Melvern [Wash] 72 Pac.

489. Evidence of wife murder held Sufficient,

the defense being suicide. People v. Conk

lin. 175 N. Y. 333.

As ngalust evidence of insanity: Evidence

of wife murder held sufficient to sustain

conviction, the defense being insanity. Peo

ple v. Ennis [N. Y.) 68 N. E. 357. Evidence

of murder held sufficient as against defense

of insanity. People v. Tobin [N. Y.] 68 N.

E. 359; Jackson v. State [Ind.] 67 N. E. 690;

People v. Egnor. 175 N. Y. 419; Hoover v.

State [Ind.] 68 N. E. 591; State v. Dunn

[Mo.] 77 S. W. 848.

24. Evidence of corpus delicti held suffi

cient, the body having been partially burned.

Paulson v. State [Wis.] 94 N. W. 771. It is

not necessary that the body of deceased

should show that the death was by criminal

means. Dunn v. State [Ind.] 67 N. E. 940.

Conviction of poisoning a well cannot be had

on an uncorroborated confession without

proof of the corpus delicti. Stanley v. State

[Miss.] 34 So. 360. Finding a body bearing

marks of violence held sufficient evidence of

corpus delicti. Hunt v. State. 135 Ala. 1.

25. Circumstances showing a sedate, de

liberate purpose and formed design, prove

express malice. State v. Di Guglielmo [DeL]

55 Atl. 350. Evidence held insufficient to

show premeditation. State v. Cole, 132 N.

C. 1069. Malice and deliberation may be

shown by circumstantial evidence. State v.

Greenleaf, 71 N. H. 606. The striking of one

blow with a razor during a quarrel does not

show express malice. Rogers v. State ['I‘ex.

Cr. App.] 71 S. W. 18. Evidence hold suffi

cient to show deliberation. State v. Vinso,

171 Me. 576. Evidence held insufficient to

show deliberation. State v. Bishop, 131 N.

C. 733. Arming and previous threats held

sufficient to show deliberation. Common

wealth v. Kilpatrick, 204 Pa. 218. Malice and

deliberation must be shown beyond a rea

sonable doubt. State v. Greenleaf. 71 N. H.

606. That defendant was in an out of the

way place on an intensely cold night, armed

with a deadly weapon, and followed de

ceased and killed him without warning.

shows premeditation and deliberation. State

v. Dennis [Iowa] 94 N. W. 235. Evidence of

threats and declarations manifesting extreme

Jealousy, held to show malice. Rowsey v.

Commonwealth, 25 Ky. L. R. 841, 76 S. W.

409.

Murder In first degree! Evidence held

sufficient for the jury as to murder in the

first degree. State v. Barrett, 132 N. C.

1005; Fugett v. State [Tex Cr. App.) 77 S.
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(§ 8) Trial and punishment. A. Conduct of trial in general."—Where de

fendant poisoned her two children at the same time, evidence of both poisonings

is admissible on the trial for the murder of one child." The weapon with which

the homicide was committed may be exhibited to the jury.2°

(§ 8) B. Instructions—Instructions need not be given on matters as to

which there is no evidence.”0 Such included offenses as might be found under the

evidence must be submitted,81 and in some states an instruction that defendant must

W. 461; Carle v. People, 200 111. 494: Reyn

olds v. Commonwealth, 24 Ky. L. R. 1742, 72

S. W. 277; State v. Lambert, 97 Me. 51; State

v. Dunn, 170 Mo. 25; People v. Filippelli, 173

N. Y. 509; Commonwealth v. Dudash, 204

Pa. 124; State v. Gurley, 170 Mo. 429; Com

monwea-lth v. West, 204 Pa. 68; Mitchell v.

State [Fla.] 33 So. 1009; State v. May, 172

M0. 630; Jahnke v. State [Neb.] 94 N. W.

158: Hainsworth v. State, 136 Ala. 13; Cohen

v. State [Ga.] 44 S. E. 801 (syllabus decision).

Murder in second degree: Evidence held

sufficient to sustain conviction of murder in

the second degree. State v. Roan_[10wa] 97

N. W. 997; State v. Steffen, 174 M0. 628; State

v. Sale. 119 Iowa, 1; State v. Ashcraft, 170

Mo. 409; Wilson v. State, 109 Tenn. 167;

\Vhite v. State [Tex. Cr. App.] 72 S. W. 173.

Defendant went to the house of deceased

and killed him without provocation. Bur

rows v. State [Tex. Cr. App.] 72 S. W. 848.

Murder in third degree: Evidence held to

show murder in the third degree. Mathis

v. State [Fla] 34 So. 287.

Manslaughter: Evidence of firing at per

sons creating disturbance near defendant's

house held to warrant conviction of man

slaughter. Allen v. State [Tex. Cr. App.] 77

S. W. 218. Evidence showing the discharge

of a pistol by accident while deceased was

attempting to take the same from defend

ant‘s pocket held to show nothing more

than manslaghter. Tanks v. State [Ark]

75 S. W. 851. Evidence of manslaughter by

this-treatment of a child, held sufllcient to

go to the jury. State v. Goods. 132 N. C.

982. Evidence held sufficient to show man

slaughter in the third degree. Bliss v. State

[Wis.] 94 N. \V. 325. Evidence on prosecu

tion for killing police officer held to show

a. legal arrest by him. Commonwealth v.

Carter [Mass] 66 N. E. 716. Evidence held

sufficient to sustain conviction of man

slaughter. People v. Cebuliaq 137 Cal. 314,

70 Pac. 181; Hatclier v. State, 116 Ga. 617;

Bohannan v. Commonwealth, 24 Ky. L. R.

1814. 72 S. W. 322.

26. Evidence of murder held sufficient

notwithstanding plea. of accidental shooting.

Teel v. State [Tex. Cr. App.] 73 S. \V. 11;

Cubine v. State [Tex. Cr. A1311] 74 S. W. 39.

Evidence of intent to kill held to warrant

conviction. Middlebrooks v. State [Ga] 45

S. E. 607: People v. O’Connor, 82 App. Div.

(N. Y.) 55. Severity of wannd held surn

cient to show intent to kill. Thomas v.

State [Tex. Cr. App.] 72 S. W. 178; Drummer

v. State [Fla] 33 So. 1008. Evidence held

sufficient to show assault with intent to

'commit manslaughter. Bryan v. State [Fla]

34 So. 243. Evidence of wantonly throwing

a stone into a street car. held not to war

rant a conviction of assault with intent to

murder. Bray v. State [Ga.] 46 S. E. 697.

The fact that the wounds inflicted on the

person assailed were incise and confined

him to the house for three or four days and

at one time threatened his life, is of itself

insufficient to show that the weapon used

was deadly. Cage v. State [Tex. Cr. App.]

77 S. W. 806. Evidence of an assault with

a razor held sufficient to sustain a. convic

tion of assault with intent to kill. Bell v.

State [Tex. Cr. App.] 77 S. W. 787. Effect

of inviting conflict and firing and wounding

an unarmed man, held to justify a convic

tion of assault with intent to kill. Free

man v. State [Tex. Cr. App.] 77 S. W. 17.

Evidence held insufficient to show intent to

kill—altercation but no wound though de

fendant might easily have produced injury

had he so intended. Sloan v. State [Tex.

Cr. App.] 76 S. W. 922.

27. Most questions relating to conduct of

trial are common to all crimes and are treat

ed in Indictment and Procedure.

28. People v. Quimby [Mich.] 96 N. W.

1061.

29. State v. Tucker, 52 W. Va. 420. Preju

dice does not necessarily result from the

fact that the Jury had the weapon with

which it was alleged the crime was com

mitted during their deliberations. State v.

Dixon, 131 N. C. 808. The court may admit

a partially identified weapon on promise to

subsequently complete the identification.

Worrill v. State, 116 Ga. 853.

80. Whether deceased died within a year

and a day when the evidence was that he

died in five minutes. Early v. Com., 24 Ky.

L. R. 1181, 70 S. W. 1061. Evidence held to

require an instruction as to casual connec

tion between shooting and death. Garner v.

State [Tex. Cr. App.] 77 S. W. 797. Charge

as to the law of accessories is properly re

fused where the evidence showed that de

fendant was present aiding and abetting.

Johnson v. State [Tex. Cr. App.] 77 S. W.

15. In a. prosecution under Ky. St. 1899,

§ 1166. for cutting, striking or stabbing

with deadly weapon with intent to kill, the

evidence showing that the offense was com

mitted by striking, it is error to give an

instruction under section 1242 relating to

cutting, thrusting or stabbing in heat of

passion, which section does not contain the

word “strike.” Honaker v. Com. [Ky.] 76

S. W. 164. Evidence held insufficient to war

rant instruction as to common intent of per

sons resisting an officer. State v. Meyers.

174 M0. 352. Evidence held not to justify

an instruction that homicide committed in

flight after a burglary, was not in the per—

petration of the burglary within the statute.

People v. Wardrip [Cal.] 74 Pac. 744.

31. Although the evidence tended strict

1y to show that the homicide was committed

in the perpetration of another crime and was

accordingly murder in the first degree, sub

mission of lesser degrees is not error. State

v. Howard [Wash] 74 Pac. 382. Instruction

on lower degree error where no evidence to
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be convicted, if at all, of the degree charged, is held error.” Defenses should be

submitted when, and only when, there is evidence supporting the same.38

justify it. Jordan v. State, 117 Ga. 405. In

eluded oifenses should not be charged

where under the evidence defendant must

be guilty of that charged or not guilty.

State v. Hoot [Iowa] 94 N. W. 664. The

court may exclude from consideration a de

gree of the crime as to which there is no

evidence. Carr v. State [F'la.] 34 So. 892.

Evidence held not to require instruction on

lesser degrees. Jahnke v. State [Neb.] 94

N. W. 158. Instruction as to first degree

only is proper where the killing was from

ambush. State v. Dixon. 131 N. C. 808. Evi

dence held not to justify instruction as to

acts eminently dangerous and evincing a de

praved mind. Strickland v. State [Miss] 32

So. 921; Wood v. State [Miss] 33 So. 285.

Evidence of subsequent unfeeling remarks

of defendant held to justify submitting mur

der in the first degree. State v. Sale, 119

Iowa, 1.

Murder in second degree: Evidence that

after an altercation defendant returned and

shot deceased without further provocation,

warrants an instruction on murder in the

second degree. State v. Gleason, 172 M0.

259. Instruction as to second degree held

proper though the evidence showed pre

meditation. State v. Schaeffer, 172 M0. 335.

Instruction should be given as to second de

gree, where the jury might find the same.

State v. McMullin, 170 M0. 608. An instruc

tion as to murder in the second degree and

manslaughter properly refused where de

fendant after threatening a woman pur

sued and stabbed her. State v. Gurley, 170

Mo. 429. It is proper for the court to in

struct on both degrees of murder. Jackson

v. State. 136 Ala. 22. Where the evidence is

circumstantial and capable of an interpre

tation. excluding premeditation. an instruc

tion as to murder in the second degree

should be given. State v. Moore [Kan.] 73

Fee. 905. Evidence disclosing practically

nothing of the circumstances of the killing

held to require charge on murder in the

second degree. Tlejo v. State [Tex. Cr.

App.) 74 S. W. 546. Evidence as to homi

cide in an attempt to rescue a person from

jail held not to require an instruction as to

murder in the second degree. Kipper v.

State [Tex. Cr. App] 77 S. W. 611.

Man-laughter: Evidence held not to re

quire instruction as to manslaughter. Prior

v. State [6a.] 45 S. E. 598 (syllabus deci

sion); Mow v. People [Colo.] 72 Pac. 1069;

State v. Utley. 132 N. C. 1022; Cox v. Com..

24 Ky. L. R. 680. 69 S. W. 799; New v. Ter

ritory [0kl.] 70 Fee. 198; Dean v. State, 116

Ga. 534; Hunt v. State, 135 Ala. 1; Jordan

v. State, 117 Ga. 405. Defendant’s pistol

accidentally discharged while being used in

self defense. Teel v. State [Tex. Cr. App.]

73 S. W. 11. Discharge of a pistol which

deceased was trying to take from defendant

either wrongfully or to prevent defendant

from shooting him. Williams v. State [Tex.

Cr. APP-l 75 S. W. 859. N0 provocation ex

cept abusive language. State v. May. 172

“a 530; State v. Gartrell, 171 Mo. 489; State

v_ Splvgy, 132 N. C. 989. Deceased ap

proached defendant in threatening attitude.

State v. Diller, 170 Mo. 1: State v. Gar

u-sll. 171 M0. 489: State v. Ashcraft, 170 Mo.

409. Defendant shot one walking toward

him without demonstration. Pollard v.

State [Tex. Cr. App] 73 S. W. 953. Evi

dence of long antecedent provocation. State

v. Privitt, 175 M0. 207. Evidence of either

murder or accidental shooting. Com. v.

Sutton, 205 Pa. 605. An instruction as to

mutual combat need not be given in con

nection with one on self defense unless the

evidence justifies the same. Jordan v. State.

117 Ga. 405. Evidence held not to Justify

an instruction as to sudden quarrel. State

v. Castle, 133 N. C. 769. An instruction sub

mitting the question of cooling time to the

jury, is properly refused where the orig

inal provocation was as a matter of law in

adequate (Jarvis v. State [Ala.] 34 So. 1025)

or where defendant had made previous

threats and had armed himself, though only

five minutes elapsed between an altercation

and the killing (State v. Spivey, 132 N. C.

989). Evidence held not to justify an in-'

struction as to fighting by agreement with

deadly weapon. Rogers v. State [Miss] 34

So. 320. Evidence held not to warrant in

struction as to neglect of child after in

flicting injuries. Lee v. State [Tex. Cr. App]

72 S. W. 195. Where the evidence shows

wanton shooting into a crowd (Clark v.

State. 117 Ga. 254), or where an intent to

kill is obvious from the evidence, an in

struction as to involuntary manslaughter

need not be given (State v. Vinso, 171 M0.

576).

Evidence held to require instructions as

to manslaughter. State v. Bufiington, 66

Kan. 706. 72 Pac. 213; Bliss v. State [\Vis.]

94 N. W. 325; State v. McKenzie [Mo.] 76

S. W. 1015; Whatley v. State, 116 Ga. 86;

Cavaness v. State [Tex. Cr. App] 74 S. W.

908; Aldredge v. State [Tex. Cr. Ann] 72

S. W. 843. Mutual combat. Smith v. State

[Ga.] 44 S. E. 817. Provocation by slander of

defendant’s wife. McComas v. State [’l‘ex. Cr.

App.] 75 S. W. 533. Abusive language and as

sault. Gardner v. State [Tex. Cr. App.] 73 S.

W. 13. Defendant was intoxicated and there

was no proof of motive. Henderson v. Com..

24 Ky. L. R. 1985, 72 S. W. 781. Vi'eapons

drawn by both parties. Hatcher v. State, 116

Ga. 617. Several persons without warrant

sought to arrest defendant. Strickland v.

State [Miss] 32 So. 921. Where the evidence

showed that deceased assaulted defendant

and struck him just before the killing, it is

error to refuse to charge on manslaughter

in the fourth degree which includes every

homicide not justifiable or excusable or

specifically covered by the higher degrees

of homicide. State v, Weakly [Mo.] 77 S.

W. 525. Evidence held to require charge

on negligent homicide. Morton v. State [Tex.

Cr. App.] 71 S. W. 281. Evidence of ncci

dental shooting held to require an instruc

tion on involuntary manslaughter. Messer

v. Com. [Ky.] 78 S. W. 331.

Assault with intent to killl WVhere the

killing actually occurred in pursuance of a

conspiracy to rescue a person from jail, an

Instruction as to assault with intent to kill,

is not required. Kipper v. State [Tex. Cr.

App.] 77 S. W. 611.

Aggravated assault: Evidence of killing

of child held to require instruction on ag
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In the footnote are grouped holdings as to the correctness of instructions re

lating to causal connection between injury and death,“ participation by defend

gravated assault. Lee 11. State [Tex. Cr.

App.] 72 S. W. 195. Aggravated assault need

not be submitted where the evidence shows

either manslaughter or self defense (Estep

v. State [Tex. Cr. App.] 70 S. W. 966), or

shows either a murderous assault or self

defense (Duval v. State [Tex. Cr. App.] 70

S. W. 543). The fact that defendant did not

hit the person fired at though close to him,

is suiflcient evidence of lack of intent to

kill to require instruction on aggravated as

sault. Cubine v. State [Tex. Cr. App.] 73 S.

W. 396. Evidence that defendant fired only

to frighten held not to require an instruc

tion on aggravated assault. Bouldin v. State

[Tex. Cr. App.] 74 S. W. 907. Evidence on a

prosecution for assault with intent to kill, that

defendant shot his wife because she refused

to return to him, does not require a charge

on aggravated assault. Wilson v. State

[Tex. Cr. App.] 73 S. W. 964. Evidence that

shot was tired only to frighten held to re

quire charge on aggravated assault. Angel

v. State [Tex. Cr. App.] 74 S. \V. 553. Evi

dence of homicide with a small pocket knife

in the course of an altercation held to re

quire an instruction on aggravated assault.

Newsoine v. State [Tex. Cr. App.] 75 S. \V.

206. Evidence of altercation held to require

instruction as to aggravated assault on

prosecution for assault with intent to mur—

der. Carlisie v. State [Tex. Cr. App.] 77 S.

W. 213; Morris v. State [Tex. Cr. App.] 76

S. w. 472; Evans v. State [Tex. Cr. App.] 76

S. W. 467; Spiller v. State [Tex. Cr. App.] 77

S. \V. 809.

Assault and battery: Evidence on trial for

assault with intent to murder held to show

accidental shooting so as to require an in

struction on simple assault. Catiing v. State

[Tex. Cr. App.] 72 S. W. 853. Evidence held

not to require the submission of assault and

battery on an indictment for assault with

intent to kill. Robinson v. State [Ga.] 44

S. E. 804.

w. An instruction that defendant was

guilty of murder or nothing, is on the

weight of the evidence. Collins v. State

[Ala.] 34 So. 993. An instruction perempto

rily requiring the jury to convict to a certain

degree or acquit, is improper in Ohio. Lind

sey v. State, 24 Ohio Circ. R. 1. In North

Carolina, an instruction that if the jury be

lieved the evidence, they should return a ver

dict of manslaughter was sustained, where

there was no evidence of self defense. State

v. Hagan. 131 N. C. 802.

33. Self defense: Evidence held not to re

quire an instruction as to self defense.

Bruner v. U. S. [Ind. T.] 76 S. W. 244: Lewis

v. State [Tex. Cr. App.] 75 S. W. 788; Deal

v. State, 136 Ala. 52; Sparks v. State [Tex.

Cr. App.] 77 S. \V. 811. Assault without a

weapon. Thaycr v. State [Ala] 35 So. 406.

Deceased shot while fleeing. VViliis v. State

[Tex. Cr. App.] 74 S. W. 543. Evidence held

insufficient to require instruction as to de

fense of property. Hudson v. State [Tex.

Cr. App.] 70 S. W. 764. Evidence held to

require instruction as to the right to resist

wrongful sciZure of property. Weaver v.

State [Tex. Cr. App.] 76 S. W. 564. Evidence

of sudden assault held not to require an

instruction as to the duty to retreat; Con

ncil v. State [Tex. Cr. App.] 75 S. W. 512.

Instructions on self defense held properly

refused because the evidence showed that

the defendant was the aggressor. Jackson v.

State, 136 Ala. 96. Evidence held to support

an instruction as to the right of one provok

ing a difficulty to urge self defense. Henry

v. People, 198 111. 162; Wallace v. U. S., 18

App. D. C. 152; Monson v. State [Tex. Cr.

App.] 76 S. W. 570; Starr v. State, 160 Ind.

661. Evidence held not to support instruc—

tions as to provoking of difficulty by de

fendant. Pollard v. State [Tex. Cr. App.] 73

S. W. 953; Pulpus v. State [Miss] 34 Se. 2.

Evidence held not to require instruction as

to provoking a. conflict without intent to

kill. State v. Hicks [Ma] 77 S. \V. 539. In

struction as to retreat and subsequent re

newal of combat, held not Justified by the

evidence. State v. Miller [Or.] 74 Pac. 658.

Evidence of defendant's freedom from fault

held sufficient to entitle him to instructions

as to self defense. Deal v. State, 136 Ala.

52. No evidence to show that defendant

sought to withdraw from combat. Canada

v. Ter. [Okl.] 72 Pac. 375. Instruction as to

assault provoked by slanderous statements

by defendant, held not justified by the evi

dence. State v. Bartlett. 170 Me. 658. 59 L.

R. A. 756. Evidence held not to justify an

instruction as to the rights of one assaulted

in his place of business. Stevens v. State

[Ala.] 35 So. 122. Evidence held to warrant

a charge as to attempt by deceased to eject

defendant from premises at the owner's re

quest. State v. Roan [Iowa] 97 N. W. 997.

Where defendant and deceased were pass

ing along the road together. and defendant.

dropped back and fired on deceased from be

hind, an instruction as to defendant being

forced into a dangerous position is not Jus

tified by the evidence. Juley v. State [Tex.

Cr. App.] 76 S. W. 468. Evidence held to re

quire an instruction on self defense. New

some v. State [Tex. Cr. App.] 75 S. W. 296;

Terry v. State [Tex. Cr. App.] 76 S. W. 928.

Deceased drew pistol and made threats.

Orta v. State [Tex. Cr. App.] 71 S. \V. 755.

Person assaulted had thrown a knife at de

fendant and was in the act of picking up

such knife with apparent intent to throw

it again. McCardeli v. State [Tex. Cr. App.]

77 S. W. 446. No instruction as to rights of

officer is required when it appears that de

fendant was not acting in his official capac

ity. Philpot v. Com.. 24 Ky. L. R. 757, 69

S. W. 95!); People v. O'Connor, 82 App. Div.

(N. Y.) 55.

Accldenu Where defendant testified fully

to a killing in self defense but stated also

that the killing was accidental, no instruc

tion as to accident is necessary. Dunn v.

State, 116 Ga. 515. Evidence of accidental

firing of a gun raised in self defense requires

instruction as to accidental shooting. It is

a lawful act by lawful means with ordinary

and usual caution within Rev. St. 5 4367.

Ryan v. State, 115 Wis. 488.

34. Instructions as to causal connection

between wound and death held suflicient.

Gardner v. State [Tex. Cr. App.] 73 S. W,

13; Lauckton v. U. 5., 18 App. D. C. 348,

Where a wound was inflicted by deceasedi

which might have been mortal and one by
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ant in the crime," weight and efiect of evidence," degree and included ofienses,"

another person which was certainly mortal

and which caused the death, an Instruction

that defendant might be convicted though

there was no conspiracy between the par

ties. is error. Walker v. State. 116 Ga. 537.

35. An instruction that if a jury enter

tained a doubt as to whether a certain third

person killed deceased. they should acquit

"him" is erroneous. Giles v. State [Tex. Cr.

App.] 71 S. W. 961. Instruction as to aid

ing and abetting held sufficient as to in

tent and deliberation in connection with oth

er instructions. People v. Morine, 138 Cal.

626. 72 Fee. 168. Instruction as to aiding

and abetting held erroneous for not oxciud—

ing conspiracy. Martin v. State, 136 Ala. 32.

An instruction that one aiding and abetting

is equally guilty without requiring him to

participate in the intent or premeditation.

is error. State v. Phillips. 118 Iowa. 660.

An instruction that if defendant and another

made a similar assault on deceased and the.

other person without defendant‘s knowlede

killed deceased. defendant was not guilty.

should be given when required by the evi

dence. Cecil v. State [Tex. Cr. App.] 72

S. W. 197. Where defendant's guilt arises

from his participation in a conspiracy to do

an unlawful act. an instruction as to what

constitutes an unlawful act should be given.

Powers v. Com.. 24 Ky. L. R. 1007. 1186. 70

S. W. 644. 1050. Instructions as to malice

in one aiding and abetting. held correct.

State v. \Vhite [S. C.] 45 S. E. 210. Instruc

tion as to guilt of one aiding and abetting

held erroneous in not requiring malice and

premeditation. Harper v. State [Miss] 35

So. 572. Instruction as to aiding and abet

ting making defendant guilty in case of the

approval of the crime. held erroneous. Id.

An instruction that though defendant told

another to kill deceased. if the killing was

because of a. subsequent quarrel and not

because of what defendant said. he was not

guilty, is improperly refused. Owens v.

State [Mlss.] 33 So. 718. Instruction as to

guilt of one aiding and abetting held erro

neous because not allowing defendant the

benefit of Justification to one firing the shot.

Harper v. State [Miss] 35 So. 572.

36. Instructions withdrawing

from jury held properly refused.

fense. Deal v. State, 136 Ala. 52. Sufficiency

to convict. Jackson v. State, 136 Ala. 22;

Hainsworth v. State, 136 Ala. 13. Instruc

tion held to indicate opinion 0n weight of

evidenr-c. State v. Barry. 11 N. D. 428. As

sumption that defendant made assault held

to invade province of jury. State v. Marsh.

171 bio. 523. Assumption that deceased died

of blood poisoning held not an invasion of

province of jury. State v. McKnight. 119

Iowa, 79. An instruction that the jury are

the judges of the weight “if any" of a dying

declaration is properly modified by striking

out the words quoted. State v. Hendricks.

172 M0. 654. An instruction referring to the

jury the question whether a dying declara

tion was made under a conviction of im

pending death. is erroneous. Tarver v. State,

137 Ala. 29. Instruction submitting to Jury

lumnic-ncy of preliminary proof of dying dec

laratinns held correct. Smith v. State [Gm]

H 8. E. 817. An instruction that dying dec

iarations are to be received with great cau

evidence

Self de
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tion, is properly refused. Tarver v. State.

137 Ala. 29. Instruction as to consideration

to be given evidence which tended to show

defendant guilty of another crime held so

ambiguous as to be error. Bess v. Com.. 25

Ky. L. R. 1091. 77 S. W. 349. An instruction

that previous assaults on deceased were to

he considered only in determinir ,- the state

of defendant's mind and not in fixing the

punishment. held sufficiently favorable. Mc

Carty v. Com.. 24 Ky. L. R. 1427. 71 S. W.

656. The court should instruct that the evi

dence of the state may be looked to in es

tablishing self defense. State v. Cottrill, 52

W. Va. 363. Instruction enumerating pre~

vious threats by deceased held to give undue

prominence thereto. Reynolds v. tlom.. 24

Ky. I... R. 1742. 72 S. W. 277. There should

be an instruction that prior declarations of

defendant are to be considered only as boar

ing on intent or motive. Thacker v. Com

monwealth. 24 Ky. L. R. 1584. 71 S. W. 931.

An instruction that the evidence tends to

show mutual combat, is on the weight of

the evidence. Stephens v. State [Ga.] 45 S.

E. 619.

87. Instruction as to presumption and

burden of proof as between the diil‘erent

degrees of crime held not to throw the bur

den of proving innocence on the defendant.

State v. Melvern [Wash] 72 Pac. 489. An

instruction as to degree which does not giVe

defendant the benefit of the doubt as be

tween two degrees. is error. Spivey v. State

[Tex. Cr. App.] 77 S. W. 4“. It is error

not to instruct that if the jury doubt of

which of two degrees defendant is guilty,

he can be convicted only of the lower. Ar

nold v. Com.. Z4 Ky. L R. 1921. 72 S. W. 753.

instruction as to murder in the second de

gree held correct though it failed to re

quire the killing to have been intentional

or willful. State v. Marsh, 171 M0. 523.

Merely giving the statutory definitions of

degrees of murder is inadequate. State v.

Felker, 27 Mont. 451, 71 Pac. 668. Using

the word "murder" in referring to murder in

the second degree. is not misleading. where

the degrees are explained. State v. Gruff.

68 N. J. Law, 287. An instruction requiring

defendant to be found guilty as charged un

der certain circumstances is not error. where

the degrees of crime are properly explained

in other instructions. State v. Prater. 52

W. Va. 132. Instruction distinguishing mur

der in the first and second degrees. held cor

rect. Downing v. State [Wyo.] 70 Pac. 833.

An instruction that defendant should be con

victed as charged unless the jury believe

him guilty of manslaughter. is erroneous as

precluding an acquittal. W'oods v. State

[Miss.] 32 So. 998. Instruction as to find

ing of the lower of two grades as to which

the jury were in doubt held not to pre

clude an acquittal in case of doubt. Ryan

V. State. 115 WIS. 488. In connection with

an instruction that the burden of mitigat

ing the degree is on defendant. the jury

should be told that mitigating circumstances

may be found in the state‘s evidence. State

v. Castle, 133 N. C. 769. An instruction that

the jury may convict of either one of several

enumerated degrees without giving the ele

ments of each degree. is properly refused.

Sherriil v. State [Ala] 85 So. 130.
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motive,“ malice and premeditation,“

88. An instruction as to absence of mo

tive is improper, where defendant testified

that the killing was in self defense. State

v. Lynn, 169 Mo. 664. An instruction that

motive need not be proved though its ab

sence is a circumstance in favor of defend

ant, is proper. Lanckton v. United States,

18 App. D. C. 348.

39. Failure to define “feloniously" is not

error. Hutsell v. Com., 26 Ky. L. R. 262. 76

S. W. 226. Definition of "felonious" held

correct. Hocker v. Com., 24 Ky. L. R. 935,

70 S. W. 291. Premeditated murder and un

intentional murder in the perpetration of

felony held properly submitted. People v.

Sullivan. 173 N. Y. 122. Instructions as to

premeditation and deliberation, held correct.

State v. Zdanowicz [N. J. Err. & App.] 65

Atl. 743. An indictment charging malice

aforethought authorizes an instruction on

express malice. Johnson v. State [Tcx. Cr.

App.] 71 S. W. 26.

"anger" as one of the synonyms of malice

held not erroneous. State v. Hunter, 118 Iowa,

686. Instruction that the fact that deceased

died of the wounds, is not evidence of malice

invades the province of the Jury. Thayer

V. State [Ala.] 36 So. 406. An instruction

that if the intent to kill was formed in

defendant’s mind and there was time for pre

meditation, the conclusion of premeditation

follows as a matter of law, is error, as in

vading the province of the jury. State v.

Phillips, 118 Iowa, 660. Instruction as to

intent and deliberation, held correct. State

v. Martin [Mont.] 74 Pac. 726. Instruction

that deliberation means in a cool state of

blood, is misleading. Thayer v. State [Ala.]

86 So. 406. An instruction defining deliber

ation as the absence of passion is suflicient,

where there is no evidence that the killing

was a deed of passion. State v. Taylor, 171

M0. 466. Instruction as to effect of anger

on premeditation held correct. Olds v. State

[Flat] 33 So. 296. Instruction as to malice

held misleading. Bush v. State, 136 Ala. 85.

Instruction as to premeditation and malice

atorethought held sufficient. State v. Park

er, 172 M0. 191. An instruction as to malice

in the language of the Penal Code is suffi

cient. People v. Glaze, 139 Cal. 164, 72 Pac.

966. An instruction that malice may be in

terred from the use of a deadly weapon,

is proper where defendant denies the killing

and no circumstanccs of extenuation appear

(State v. Dull [Kan , 74 P110. 236), but not

where there is evidence that the killing was

accidental (Raines v. State [Miss.] 33 So.

19), or justifiable (Hammond v. People. 199

Ill. 173). Instruction as to implication of

malice from use of deadly weapon. held cor

rect. State v. Foster [S. C.] 45 S. E. 1.

40. An instruction that there is no pre

sumption of intent to cause death, where the

instrument used was one not likely to pro

duce death, though abstractly correct, should

not be given where the killing is admitted

and the defense is insanity. Spivey v. State

[Tex. Cr. App] 77 S. W. 444. \Vhere an ex

press instruction was given that intent to

kill is necessary. an instruction as to a

lower degree mentioning also intent to do

great bodily harm. is not misleading. Valles

v. State [Tex. Cr. App.] 71 S. W. 696. An in

struction as to intent to kill on a. prosecu

The use of the word‘

‘he convicted.

intent to kill,“ manslaughter,“ assault with

tion for assault held not erroneous for fail

ing to charge that such intent must have

been specific. Mosely v. State (Tex. Cr.

App.] 70 S. W. 646. Instruction that intent

to kill need not exist for any definite time

held correct. State v. Spivey, 132 N. C. 989.

Where previous threats by defendant are

shown, an instruction that the jury should

determine whether such threats manifested

a present intention to kill, is improper.

Henry v. People, 198 I11. 162. Instruction

that defendant could not be convicted unless

he intended to kill deceased. had time to

think of the consequences of his act and

designed to take life before firing, properly

refused. Webb v.8tate,136 Ala. 36. Instruc

tion as to intent to kill held erroneous as

ignoring the issue of self defense. Hammond

v. People, 199 111. 173. An instruction that

an assault with intent to commit a mur

der must have been made under such cir

cumstances that it would have been murder

had death resulted. is proper. Id. An in

struction as to defendant's state of mind

at the time of the homicide, held not ob

jectionable as singling out particular facts.

Clark v. State [Tex. Cr. App.) 76 S. W. 673.

An instruction as to cutting and wounding

which does not include an intent to kill, is

erroneous, though such intent is required by

another instruction. Bailey v. Common

wealth, 24 Ky. L. R. 1114, 70 S. W. 838.

Where the second of two shots fired by de

fendant was fatal, instructions should be

based upon his intent at the time of firing

that shot. Bearden v. State [Tex. Cr. App.]

73 S. W. 17. Instruction held not to make

intent to kill follow result as a matter of

law from the killing. Lowe v. State lWis.]

96 N. W. 417. An instruction as to the effect

of drunkenness to prevent formation of a

specific intent, held not covered by the gen

eral charge. State v. Pasnau. 118 Iowa. 601.

Though great bodily harm was in fact in

flicted. if defendant was too drunk to form a

specific intent to inflict the same. he cannot

Id. Where several assaults

with specific intent are included ill the

charge, instruction as to the effect of in

toxication should be applied to each. Id.

Instruction as to intoxication held erro

neous because not covering included crimes.

State v. Cather [Iowa] 96 N. W. 722.

41. Where case was tried on theory of

homicide by abortion, it is error to instruct

as to manslaughter by negligent medical

practice. People v. Huntington. 138 Cal.

261. 70 Pac. 284. Instruction defining man

slaughter as a blow given from a heart full

of passion, etc., held correct. State v. Bow

ers, 66 S. C. 207. A definition of heat of pas

sion as that obscuring of the reason which

will induce ordinary men of fair average

disposition to lose control of themselves, is

not erroneous. Ryan v. State. 116 Wis. 488.

Instruction as to reckless shooting held mlg

leading. Bush v. State, 136 Ala. 86. Intent

to kill not being an essential to manslaugh

ter. an instruction requiring such intent is

properly refused. Thayer v. State [Ala] 35

So. 406. Instruction as to manslaughter in

resistance to the wrongful taking of money

from defendant by deceased. held erroneous.

Andrews v. State [Tex. Cr. App.] 76 S_ w,

918. An instruction as to mutual combat on
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deadly weapon," self defense,“ defense of property or habitation,“ defense of an

other,“ making or resisting arrest,“ accident,“ punishment."

equal terms is misleading where defendant

alone was armed. State v. Vance. 29 Wash.

435. 70 Pac. 34. Instruction as to effect of

sudden passion to mitigate the degree held

confusing and erroneous. Spivey v. State

[Tex. Cr. App.] 77 S. W. 444. An instruction

that though defendant has failed to estab

lish self defense, he should not necessarily

be convicted of murder but may be guilty

of manslaughter only. is a mere argument

and properly refused. Stevens v. Stat!

[Ala.] 35 So. 122. Instruction as to man

slaughter held sufiicient. State v. Foster

[8. C.] 45 S. E. 1. Where an instruction is

given under Penal Code. art. 653, that one

failing to call necessary medical assistance

after inflicting an injury shall be deemed

guilty as though such injury had been nec

essarily fatal. an instruction should also

be given under art. 717 allowing the in

strument with which the injury is inflicted

to be considered as to the question of in

tent and also (Lee v. State [Tex. Cr. App]

72 S. W. 195) under art. 720 relating to man

slaughter with instruments not designed to

cause death.

Provocationl An instruction on provoca

tion should require the same to be viewed in

the light of all that transpired between the

parties. Nix v. State [Tex. Cr. App] 74 S.

W. 764. Evidence showing only extreme

provocation an instruction that slight provo»

cation does not reduce the degree is error.

State v. Castle, 133 N. C. 769. An instruc

tion that a killing in a sudden transport of

rage is murder in the second degree. with

out requiring that the rage be unprovoked

is erroneous. Thomas v. State [Tex. Cr.

App] 74 S. W. 36. What is adequate cause

for the passion which will reduce homicide to

manslaughter, should be defined. Pollard v.

State [Tex. Cr. App.] 73 S. W. 953. It is not

necessary to define the assault and battery

which will reduce homicide to manslaughter.

Beurden v. State [Tex. Cr. App.] 78 S. W. 17.

instruction limiting provocation to insult to

defendant's daughter, held correct though

there was evidence of insulting language

by deceased concerning defendant’s wife.

hit-Comos v. State [Tex. Cr. App.] 72 S. W.

185. An instruction on manslaughter stating

that the provocation must be reasonably cal

culated to excite ungovernabie passion sufii

ciently states the nature of the provocation.

Cook v. Commonwealth. 24 Ky. L. R. 1731, 72

S. W. 283. It is proper for the court to

charge in the language of Penal Code, i 65,

that provocation by words is in no case sufll

cient. Robinson v. State [Ga] 44 S. E.

985. An instruction which adds to the lan

guage of Ky. Sta. 5 1166 relating to man

slaughter, an additional requirement of

provocation, is error. Hardin v. Common

wealth. 24 Ky. L. R. 1540, 71 S. W. 862. The

statute declaring that an assault and battery

shall constitute adequate provocation, an in

struction that it might constitute such

proVocation. is error. Conneli v. State [Tex.

Cr. App.] 75 S. W. 512. Instruction as to

manslaughter stating as provocation facts

which in law amounted to Justification, heir]

error. State v. Halliday [LIL] 85 So. 380.

An instruction that if deceased made re

marks derogatory to defendant's wife and

defendant slew deceased on the first meet

ing, in the heat of passion, it was man

slaughter, is sufficiently full. Alicn v. State

[Tex. Cr. App.] 70 S. W. 85. Instructions as

to adultery of deceased with defendant's

wife as provocation, held correct. Brown

v. State [Tex. Cr. App.] 75 S. W. 33. An

instruction that an assault causing pain and

bloodshed was sufficient provocation to re—

duce the degree, is error. where there is

no evidence that any blood was shed in the

assault on defendant. Garner v. State [Tex.

Cr. App.] 77 S. W. 797. An instruction that

provocation involves either an assault and

battery or some indignity calculated to

throw an average man into a sudden pas

sion, is correct. State v. Gilliam [S. Q] 45

S. E. 6. An instruction that the provocation

must arise at the time of the homicide to

reduce it to manslaughter. is not erroneous

when coupled with one that the provocation

urged by defendant, is an exception to such

rule. Gossett v. State [Tex. Cr. App.] 70 S.

W. 819. Instruction as to cooling time held

correct. Jarvis v. State [Ala.] 34 So. 1025.

42. An instruction as to assault with a

deadly weapon defining such weapon as one

with which death could be produced, and

without referring to the manner in which

it was used by defendant, is error. Honaker

v. Com., 25 Ky. L. R. 675, 76 S. W. 154. An

instruction defining a deadly weapon as a

gun used as a fire arm within carrying dis

tance. held correct where there was no oth

er evidence as to the weapon. Juicy v.

State [Tex. Cr. App.] 76 S. W. 468.

43. An instruction referring to a "claim"

of self defense. is not prejudicial. People v.

Glover [Cal.] 74 Puc. 745. The court should

not instruct that the Jury should consider

the disparity in size between the parties.

Alexander v. State [Ga.] 44 S. E. 851. An

instruction as to self defense by one charged

with aiding and abetting held correct.

Benge v. Com.. 2-1 Ky. L. R. 1466. 71 8. W.

648. Instruction as to self defense where do

ceased was shot While going to his house to

get a gun held sufficiently favorable. Dit

mor v. State [Tex. Cr. App.] 74 S. W. 34. An

instruction that the plea of self defense ad

mits that the killing was intentional. is

error. Foley v. State [WyoJ 72 Pac. 627.

instruction that if defendant acted in self

defense subsequent taking of property of

deceased did not make him guilty of mur

der held sufficient. State v. Gartrell, 171 Mo.

489. An instruction that one accused of

patricide is not deprived of any of his legal

rights of self defense. is sufficient. though

it does not extend the caution as to his

rights in respect to provocation reducing the

degree. Conneli v. State [Tex. Cr. App.] 75

S. W. 512. An instruction allowing instead

of requiring an acquittal if self defense be

found. is improper. State'v. Nelson, 65 Kan.

689. 70 Fee. 632. An instruction that if de

fendant was intoxicated he might be more

likely to deem himself in danger and that

his condition was to be considvred in that

connection is properly rcfusvd. State v.

Roan [Iowa] 97 N. W. 997. Instruction as

to self defense against assault by several

held erroneous as excluding the right to

defend against assault by deceased alone.
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Harmless error.—Erroneous instructions as to matters having no bearing on

Garner v. State [Tex. Cr. App.] 77 S. W.

797. An instruction that defendant should

be acquitted if he fired in self defense.

without stating the elements of self de

fense, is properly refused. Tarver v. State.

137 Ala. 29. An instruction that if defendant

armed himself and provoked the difficulty.

he was guilty of murder, is erroneous as ex

cluding self defense. Rogers v. State [Miss]

34 So. 820. An instruction as to self de

fense, speaking of the use of a weapon

by deceased when the evidence showed that

he merely made a. motion as if to draw one.

Andrews v. State [Tex. Cr. App.] 76 S. W.

918. Instruction on self defense qualifying

defendant's right by reference to the knowl

edge of the character and disposition of de

ceased, held error. Hickey v. State (Tex.

Cr. App.] 76 S. W. 920; Andrews v. State

[Tex. Cr. App.] 76 S. W. 918. Instruction

as to self defense held erroneous as imposing

the burden of proof on defendant. Vann v.

State [Tex. Cr. App.] 77 S. \V. 813. An in

struction requiring self defense to be es

tablished beyond a reasonable doubt, is error.

Thacker v. Com., 24 Ky. L. R. 1584. 71 S. W.

931. Justification need to be proven only

by a. preponderance of evidence. and an in

struction requiring the jury to be satisfied

thereof, is error. Foley v. State [Wyo.] 72

Fee. 627; Lane 7. State [Fla.] 32 So. 896.

General instruction as to self defense held

correct. Early v. Com., 24 Ky. l.. R. 1181.

70 S. W. 1061; Howard v. Commonwealth. 24

Ky. L. R. 612. 69 S. W. 721; State v. Bowers.

65 S. C. 207; Gatling v. State [Tex. Cr. App.]

76 S. W. 471.

Real or apparent necessity of killing: In

structions as to apparent danger hcld con

flicting. State v. Barrett. 132 N. C. 1005. The

addition to an instruction of a clause that

the jury and not the prisoner were to judge

of the force necessary. held erroneous. State

v. Castle, 133 N. C. 769. An instruction as

to self defense allowing killing under cir

cumstances leading a. reasonable man to be

lieve in the existence of danger. is erroneous,

if it does not require that defendant so be

lieve. Sylvester v. State [Fla.] 35 So. 142.

Instruction as to self defense held properly

modified by adding clause referring to the

reasonableness of defendant's belief. Peo

ple v. Glover [CaL] 74 Pac. 745. Where the

evidence showed that deceased made a. mo

tion to draw a. pistol, the Jury should have

been distinctly instructed that defendant need

not wait an actual attack. Poole v. State

[Tex. Cr. App.] 76 S. W. 565. An instruc

tion that defendant was justified if de‘

ceased was attempting to strike him with a

certain implement. is properly modified by

adding that such implement must be found

to be a deadly weapon and the killing must

appear reasonably necessary. Fulcher v.

State [Miss] 85 So. 170. An instruction as

to apparent danger which does not require

reasonable cause for the apprehension, is

properly refused. State v. Allen [La.] 35

So. 495. The jury should be instructed as

to self defense against danger reasonably

apprehended where there is evidence war

ranting such instruction. Stcphcns v. State

[Ga.] 45 S. E. 619. An instruction on self

defense requiring defendant to "in good

faith believe" in the impending danger_ is

not erroneous. Hutseil v. Com., :5 Ky. L.

R. 262. 75 S. W. 225. Instruction as to overt

acts which will justify an apprehension of

danger held proper. Williams v. U. S. [Ind.

T.] 69 S. W. 871. An instruction that the

killing must have been necessary or appar

ently necessary. is proper. Henry v. Peo

pie, 198 111. 162. It is proper to instruct

that defendant‘s belief of danger must have

been reasonable. Olds v. State [Fla.] 33

So. 296. An instruction that if defendant

did not know the danger had ceased, he

should be acquitted should be given. Jones

v. State [Tex. Cr. App.] 71 S. W. 962. An

instruction requiring “just and reasonable"

grounds for believing in the existence of

danger. is correct. Francis v. State [Ten

Cr. App.] 70 S. W. 751. An instruction that

the circumstances must have justified the

fears of a “reasonable man.” is not error

though defendant is a woman. Anderson v.

State, 117 Ga. 255. Instruction that the dan

ger need not have been real but only appar

ent. held properly refused because not em

bracing all the elements of self defense.

Mathews v. State, 136 Ala. 47. Instruction

as to self defense held erroneous because

omitting the necessity of belicf by defendant

in the peril. Id. An instruction as to justi

fication in making an arrest held erroneous

as not covering apparent necessity. State

v. Phillips. 119 Iowa, 652. An instruction on

self defense must base defendant‘s belief on

the acts of deceased. Peoples v. State

[Miss] 33 So. 289. An instruction confining

defendant‘s ground of apprehension to what

occurred at the immediate time, held erro

neous. “'ood v. State [Miss] 33 So. 285.

Instruction held to properly submit doctrine

of apparent necessity. Henge v. Com., 24 Ky.

L. R. 1466, 71 S. XV. 648: Tee] v. State [Tex.

Cr. App.] 73 S. W. 11; Ryan v. State. 115 “'is.

488; Reynolds v. Com., 24 Ky. L. R. 1742.

72 S. 15'. 277; Rowsey v. Com., 25 Ky. L.

R. 841, 76 S. W. 409; Crockett v. State [Tex.

Cr. App.] 77 S. W. 4; State v. Foster [8. C.]

45 S. E. 1; Freeman v. State [Tern Cr. App.]

72 S. W. 185. Instruction held erroneous as

requiring real danger. State v. Ellis, 30

Wash. 369, 70 Pac. 963. An instruction that

a killing in self defense must have been nec

essary. is error. Palmour v. State. 116 Ga.

269. An instruction that if deceased at

tacked the defendant and defendant struck

him with a pistol which was accidentally dis

charged, defendant was not guilty, is erro

neous as ignoring apparent danger and the

duty to retreat. Stewart v. State. 137 Ala.

33. Error in an instruction in confining self

defense to actual danger. is not cured by a

disconnected charge presenting the doctrine

of apparent danger. State v. Miller [0r.] 74

Pac. 658. Instruction as to the duty to use

no more force than was necessary. held erro

neous as ignoring the doctrine of apparent

necessity. State v. Castle, 133 N. C. 769.

'I‘llrentl by decedent: An instruction that

if no overt act was committed by deceased,

threats by him are not to be considered. is

improper. Lane v. State [Fla.] 32 So. 896.

An instruction as to previous threats in the

language of the statute is inadequate. Cline

v. State [Tex. Cr. App.] 71 S. W. 23. An in

struction that the conduct of deceased must

‘be viewed from defendant‘s standpoint suffl~
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the offense of which defendant was convicted are harmless.“ _The charge is to be

construed as a whole, and error in one instruction may be corrected by another."

ciently covers the consideration of previous

threats by deceased. Newman v. State [Tex.

Cr. App.] 70 S. W. 951. _

Nature of apprehended peril: Where the

weapon used by defendant was not neces

sarily deadly. an instruction that he must

have feared death or serious bodily harm. is

erroneous. Crawford v. State [Tex. Cr. App]

70 S. W. 648. An instruction that defendant

must have believed he was in "great serious

bodily danger" is erroneous. Jones v. State

[Tex. Cr. App.) 71 S. W. 962. An instruc

tion as to self defense requiring that de

fendant must have believed his life to be in

danger, is erroneous, as belief in danger of

great bodily harm would be sufficient. State

v. Singleton [Kan] 74 Pac. 243. An instruc—

tion as to self defense omitting "imminent"

before the word danger, is properly re

fused. State v. Smith [Or.] 71 Pac. 973.

Aggrosslo by defendant: An instruction

qualifying the right of self defense with a.

charge as to provocation of a difliculty by

defendant. is error. where defendant's evi

dence was that deceased was the aggressor.

Drake v. State (Tex. Cr. App.] 77 S. W. 7.

An instruction on self defense should con

tain the qualification that defendant was not

the aggressorv where there is evidence justi

fying the some. Sylvester v. State [Fla.] 35

So. 142. Instruction as to self defense held

erroneous as not referring to the commence

ment of the altercation by defendant. Thay

er 1. State [Ala.] 35 So. 406. An instruc

tion not qualified by the doctrine of pro

voking the difficulty should be given where

there is evidence that deceased was the ag

gressor. Vann v. State [Tex. Cr. App.) 77

S. W. 818. Instruction as to the provocation

of the difficulty by defendant should define

what constitutes provoking the difficulty. Id.

An instruction that an assault without in

tent to kill does not deprlve defendant of

the right of self defense is improper. where

his assault was committed with a. deadly

weapon. Bassett v. State [Flru] 33 So. 262.

An instruction as to self defense ignoring

the question of defendant’s fault. is erro

neous. Jarvis v. State [Ala.] 34 So. 1025.

Instruction held erroneous because ignoring

the question of who was the aggressor. Peo

ples v. State [Miss] 33 So. 289.

Duty to retreat: An instruction that the

burden is on defendant to prove that he had

no other means of avoiding danger than by

killing in self defense. is proper. State v.

Hutto [5. C.] 45 S. E. 13. Instruction its to

self defense in altercation with two per

sons. held not erroneous as requiring de

fendant to withdraw from the combat with

both before he could defend himself. Starr

v. State. 160 Ind. 661. An instruction that

defendant is not entitled to urge self de

fense if there was reasonably safe means of

escape. is error. since only an absolutely safe

meena will debnr him from his right of self

dpfpnge' Tompkins V. Com., 25 Ky. L. R.

1254. 77 S. W. 712. An instruction on self

defense should require that there he no other

apparently safe means of escape. Thacker

v. Com., 24 Ky. L. R. 1584, 71 S. W. 931. An

instruction that under specified circumstan

ces defendant was not required to retreat

to the wall, held correct. State v. Castle.

133 N. C. 769. An instruction that there

must appear to be no other safe means of

"avoiding" the danger. is not erroneous.

Cook v. Com., 24 Ky. L. R. 1731, 72 S. W.

283.

44. An instruction as to right of deceased

to eject defendant from his premises is not

erroneous because it requires only that de

fendant “fail” instead of "refuse" to leave

on request. Thomas v. Com., 25 Ky. L. R.

201, 74 S. W. 1062. Instruction as to defense

of habitation held not erroneous. Bongo v.

Commonwealth, 24 Ky. L. R. 1466, 71 S. W.

648. An instruction that the existence of a

dispute as to ownership of property did not

deprive defendant of the right to defend his

property, is properly refused. where there

was no evidence of any such dispute. Jones

v. State [Tex. Cr. App.] 77 S. W. 802.

45. Instruction on self defense only im

proper whore there is evidence of defense of

defendant‘s son. Thacker v. Com., 24 Ky. L.

R. 1584, 71 S. W. 931. Instruction as to

right of parent to defend his child held cor

rect. Alexander v. State [6a.] 44 S. E. 851.

An instruction referring to the right to

defend a. relative as self defense is not mis

leading. State v. Prater, 52 1". Va. 132.

46. Instruction as to right to resist arrest

for offense not in officer's presence held not

justified by the evidence. State v. Davis, 52

W. Va. 224. Where an officer of another

county sought to arrest for a misdemeanor.

an instruction as to self defense should set

out defendant‘s right to resist such arrest.

Bailey v. Com., 24 Ky. L. R. 1114, 70 S. W.

838. An instruction as to the resistance of

arrest is erroneous if it does not require

the jury to find that defendant knew or

should have known that his arrest was

sought by lawful authority. State v. Phil

lips, 118 Iowa, 660. Instruction that if homi

cide was committed in the course of a strug

gle to avoid arrest but without circumstan

ces arousing fear of injury. it is manslaugh

ter. is erroneous. Commonwealth v. Grether,

204 Pa. 203. Instruction as to right of ofl‘icer

to kill to prevent escape held sufficient.

Com. v. Carter [Mass] 66 N. E. 716.

47. Where the theory of defendant is that

deceased was accidentally shot by a third

person. an instruction open to the inter

pretation that to acquit defenrinnt, it must

appear that such person fired at deceased, is

error. Bennett v. State [Tern Cr. App.]

75 S. W. 314. An instruction that if de

fendant struck deceased with a pistol which

accidentally discharged, he should be ac

quitted, is erroneous as the offense may be

manslaughter. Stewart v. State. 137 Ala. 33.

An instruction as to the accidental discharge

of a gun raised in self defense. held correct.

ilankster v. State [Tex. Cr. App] 72 S. W.

388. Instruction as to injury caused by

police officer firing without intent to kill to

attract attention. hold erroneous. People V.

O'Connor. 82 App. Div. (N. Y.) 55.

48. The court may at the jury's request

inform them as to the statutory penalties.

State v. Yourex. 30 Wash. 611, 71 Pac. 203.

Instruction as to extent of punishment for

attempted murder hold correct. State v.

Mitchell. 170 Mo. 633. Instructions held not

to sufficiently present a right of the Jury
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(§ 8) C. Verdict—Verdict without caption or title hold sufficient.n

dict not naming the defendant held sufficient where there is but one."

must declare the degree."

Ver

The verdict

The punishment for murder in the first degree being

fixed by statute, the jury need not fix the penalty when they find that degree.“ A

verdict of guilty of assault with a deadly weapon is not sufiicient to authorize

sentence for assault with a deadly weapon with intent to inflict bodily injury, but

is a conviction of simple assault only.“

(§ 8) D. Punishment—The punishment for assault with intent to kill is not

mitigated by the fact that no injury was in fact inflicted.“

for the purpose of robbery held to justify the death penalty."

Evidence of homicide

The recommenda

tion of the jury that defendant should be punished as for a misdemeanor, is not

binding on the court.“l

HUSBAND AND WIFE."

§1. Disabilities of Covertnre in General;

Statutory Relaxation. (246).

§ 2. Mutual Duties, Obligations, and Priv

ileges 218).

. Inherent in the Relationship (248).

Contracts or Other Dealings (248).

Property Rights Inter Se (251).

In General (252),

Of Husband in Wife‘s Property (252).

Of Wife in Husband‘s Property (253).

Estates in Common, Jointly and as an

Eniirety (254).

. Wife's Separate Property (255).

Property Rights Under the Communi

ty System (251).

powrpw>

‘

Pei

§ 5. Liability for Necessaries (264).

Q 8. Contract Rights and Linblllties of

Husband as to Third Persons (26.)).

§ 7. Contract and Property Rights and

Liabilities of \Viie us to Third Persons (268).

§ 8. Torts by Husband or \Vife or Both

(274).

50. Torts mzninlt Husband or Wife or

Both (275)

510. Remedies and Procedure Generally

ns Affected by Coverture (279)

§11. Proceedings to Compel Support of

\Vife (Civil and Criminal) (283).

§ 12. Crimes and Criminal Responsibility

(285).

§ 1. Disabilities of coverture in general; statutory rclnrntions.‘°-—The dis

abilities of coverture have been removed by statute in most states so that married

to recommend life imprisonment. Cohen v.

State. 116 Ga. 573. Where the jury do not

fix the punishment they should not be in

formed of the penalties for the various de

grees of homicide. Bliss v. State [lVisJ 94

N. W. 825.

49. Erroneous instructions as to murder

in the first degree are harmless where de

fendant was convicted in the second degree.

Burrows v. State [Team Cr. App.] 72 S. W.

848. Erroneous instructions as to man

slaughter are harmless where defendant was

convicted of murder. Canada v. Territory

[01(1.] 72 Pac. 375. Contradictory instruc

tions as to manslaughter are prejudicial

where defendant was convicted of murder in

the second degree. State v. Utley, 132 N.

C. 1022. Where defendant was convicted of

voluntary manslaughter, instructions as to

involuntary manslaughter are harmless.

Henderson v. Com., 24 Ky. L. R. 1985. 72 S.

W. 781. Instructions as to provocation are

harmless where there was no evidence of

adequate provocation. Jewell v. State [Tex

Cr. App.] 71 S. W. 286. instructions as to

murder in the first degree are harmless

where the conviction was in the second de

gree. White v. State ['i‘ex. Cr. App.] 72 s.

W. 173: Downing v. State [Wyo.] 70 Pac.

833. Where the evidence showed clearly

murder in the perpetratlon of robbery, error

in instructions as to implied malice is harm

less. Johnson v. State [Tex. Cr. App.] 71

s. W. 25. Error in an instruction as to rea

sonable doubt held harmless where the evi

dence of guilt was clear. Wilson v. State,

109 Tenn. 167. An instruction not defining

a term in the definition of manslaughter is

harmless where the conviction was of mur

der. State v. Schaeffer, 172 Mo. 335. Error

in an instruction as to manslaughter in the

fourth degree is immaterial where defendant

was convicted of murder in the second de

gree. State v. McMullin. 170 Mo. 608. Fall

ure to define sumcient provocation is harm

less whe e the conviction was of man

slaughter. Cook v. Com.. 24 Ky. L. R. 1731v

72 S. W. 283. Inaccurate instruction as to

self defense held harmless where conviction

was for manslaughter. Rona v. Com., 24

Ky. L. R. 1174, 70 S. W. 1042. Failure to in

struct as to effect of intoxication is harmless

where the conviction was of manslaughter.

Lanckton v. United States, 18 App. D. C. 348.

Instructions as to a degree higher than that

of which defendant was convicted, are h'irm

less. State v. Ashcroft. 170 M0. 409. Failure

to instruct as to concert between deceased

and another held harmless, verdict and evi

dence negativing self defense. Thomas v.

Com._ 25 Ky. L. R. 201. 74 S. W. 1062. Where

defendant both shot and struck deceased, in~

structlons as to homicide by striking are no!

prejudicial though the evidence is that he

was dead from the shooting when struck.

Burrows v. State [Team Cr. App.] 72 B. “,2

848.

50. Ignoring self defense. Henry v. Per)

pie, 198 Ill. 162. Definition of malice. Down

ing v. State [Wyo.] 70 Pac. 833.
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women may contract, sue, or be sued, especially with regard to their separate

property, as if unmarried; however, many restrictions with regard to contract with

the husband or as security for his debts still exist. General provisions will be

found in the footnote and particular provisions in their proper places in this

article."

Contracts of wife with third persons."—Coverture relates to status, hence is

51. Williams v. State [Fla] 34 So. 279.

52. Roberson v. State [Fla.] 24 So. 294;

Williams v. State [Fla] 84 So. 279.

53. Russell v. State [Neb.] 92 N. W. 751.

A verdict of guilty of manslaughter without

designating it to be voluntary or involuntary

as required by Mills Ann. St. § 1181. is void.

Mahany v. People [Colo.] 73 Pac. 26. Gen

eral verdict of guilty held sufl‘lclent. Lowe

v. State [Wis.] 96 N. W. 417. A verdict of

"murder" on hearing to fix the degree after

a plea. of guilty, is insufficient. Lancaster v.

State [Ark.] 71 S. W. 251.

54. State v. May, 172 M0. 630. A verdict

tlnding defendant guilty of murder in the

first degree and fixing his punishment at

death, is sufficient under a statute provid

ing the death penalty for “willful murder."

Hocker v. Com., 24 Ky. L. R. 936. 70 S. W.

291. A verdict fixing the penalty at “a term"

in the penitentiary without fixing the length

thereof. is insufficient. Owens v. State

[Miss] 83 So. 718.

55. State v. Snider [Wash.] 73 Pac. 355.

M. Parker v. State [Neb.] 93 N. W. 1037.

57. Johnson v. State [Tern Cr. App.] 71

S. W. 25.

58. Daniel v. State [Ga.] 43 S. E. 861;

Mack v. State [Ga.] 45 S. E. 603.

51). See Marriage. Divorce. Breach of Mar

riage Promise. Pauper settlement of mar

ried woman, see Paupers. Competency of

husband or wife as witness, see \Vitnesses;

confidential communications, see Evidence,

Witnesses.

60. Capacity of married woman to make

will. see “11113.

01. Power of husband and wife to con

tract with ench other, see post 4 2B; of hus

band to contract with third persons. see post,

I 5: rights and liabilities of wife on con

tracts with third persons, see post. § 6.

General powers of married women. Con

struction of Married Woman‘s Act, June 8.

1893 (P. L. 344) as to general powers to

contract. Peter Adams Paper Co. v. Cas

sard. 206 Pa. 179. In California a wife whose

husband has deserted her may sue alone.

Code Civ. Proc. 5 820, subd. 8. Muller v. Hale,

138 Cal. 163. 71 Pac. 81. Under the constitu

tion and statutes of Florida, no change is

made in the status of married women. unless

they have been made free dealers, and they

cannot bind themselves either at law or in

equity so as to authorize personal judgment

against them. First Nat. Bank v. Hirsch

kowitz [Fla] 85 So. 22. The wife’s common

law disability to contract ls only partially

relieved by statute in Nebraska. Farmers'

Bank v. Boyd [Neb.] 93 N. W. 676. Limita

tions will not run against a married woman

during coverture in Texas (Crouch v. Crouch

[’l‘ex. Civ. App] 70 S. W. 595; Estes v.

Turner [Ten Civ. App.] 70 S. W. 1007); the

Virginia Married “‘oman's Act of 1900 4 2.

giving them power to contract as if single,

does not repeal by implication Code, i 2502

(Augusta Nat. Bank v. Beard’s Ex‘r, 100 Va.

687). Statutes in Louisiana, regulating priv

ileges and disabilities of married women.

are "personal," and purely domiciliary in

character, and will not operate to the bene

fit of married women domiciled elsewhere.

Marks v. Germania Sav. Bank, 110 La. 659.

She may sue in equity to set aside levy and

sale of a homestead. Burkhardt v. James

Walker & Son [Mich.] 92 N. \V. 778.

Contracts between husband and wife. Be

fore 1874 husband and wife could not con

tract with each other in Illinois. Strayer v.

Dickerson. 205 Ill. 257. She may contract

with her husband in Missouri. Rev. St. 1899,

i 4335. Rice v. Sally [Mo.l 75 S. W. 398.

In Iowa she may enter a business partner

ship wlth her husband. Code. §§ 3153, 3164.

Honglln v. Henderson & Co., 119 Iowa. 720.

Under Maine St. 1866, c. 52 (Rev. St. c. 61).

husband and wife may contract regarding

their property. Peaks v. Hutchinson. 96 M0.

530, 59 L. R. A. 279. In Texas she cannot

agree to submit property rights of herself

and husband to arbitration. Crouch v.

Crouch [Tex. Civ. App.] 70 S. W. 595. In

Oregon husband and wife cannot contract

with each other regarding their dower and

curtesy in property. B. & C. Comp., 6 5234.

Potter v. Potter [Or.] 72 Pac. 702.

62. In Vermont I. married woman may

contract with any person other than her

husband and sue and be sued as to contracts

made by him. V. S. i 2644. Buck v. Troy

Aqueduct Co. [Vt.] 56 Atl. 285. In Georgia

she may contract. obligatlng herself to render

services to be performed by her husband. Orr

v. Cooledge, 117 Ga. 195. In Kentucky she

may sell her separate or trust estate, her hus

band joining in the conveyance; Gen. Sts.

c. 52, art. 4, i 17 (Johnson v. Mutual Life Ins.

Co., 24 Ky. L. R. 668. 69 S. W. 751); or contract

concerning her separate estate (Robertson

v. Robertson. 24 Ky. L. R. 2020. 72 S. W. 813),

and may contract for building of a house on

her land without his concurrence [St. I 2128]

(Ware v. Long. 24 Ky. L. R. 698, 69 S. W.

797): if in business for herself she may buy

land and bind her estate therefor. though

her husband disapprove [St. 4 2128] (King v.

Ballou, 24 Ky. L. R. 1946. 72 S. W. 771).

In Michigan she may pledge her property

for her husband's debt (Just v. State Sav.

Bank [Mich.] 94 N. W. 200). but she can

not contract to pay board for her sister

without reference to her separate estate

(June v. Lababie [Mich.] 92 N. W. 937). Her

deed conveying her common-law estate is

valid in Missouri. Moston v. Stow. 91 Mo.

App. 554. Acts North Carolina, 1901, p. 859.

c. 617, subjecting her property to a. lien for

improvements. and making liens enforceable

before a justice when less than a certain

amount, does not change the general law

that she is not liable on her contracts and

cannot be sued before a justice to charge

her separate estate therefor. Harvey v.

Johnson, 133 N. C. 352. Registering herself

as a free trader during coverture will not
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governed by the law of the domicile not of the place of contract." The contract

of a married woman, if valid at place of execution and performance, is valid every

where, unless her domicile is in a state where the law renders married women in

capable of contracting.“

§ 2. Mutual duties, obligations, and privileges. A. Inherent in the rela

tionship—1t is the husband’s duty to support the wife; hence, she may bind him

by her purchases of necessaries,“ and in some states his failure or neglect is a

criminal or quasi-criminal act.“ Within certain limits the matrimonial relations

may be the subject of binding mutual agreement."

(§ 2) B. Contracts or other dealingsu—No common-law right of contract

existed between husband and wife; certain statutory rights have been given in the

various states but they must only be exercised in the manner prescribed and cannot

be enlarged ;“ yet equity will recognize her rights as his creditor or the creditor

of a firm of which he is a member and enforce them."

A sale of goods by a husband to a third person and then by such third person

to the wife will convey title to her where both bills of sale are given to the wife,

though not actually delivered to the third pcrsonf1

Gifts.-—Acts of the husband importing a gift will raise a presumption there

of." The right of a wife to make a gift to her husband will be recognized in

bar her from benefit of an exception pre

venting the running of limitations against

her during coverture. Code, § 1827. Wilkes

v. Allen, 131 N. C. 279. Her contract re

leasing a prior indorser in purchase of a note

on which she is accommodation indorser is

binding in New Jersey if the consideration

is suthcient. Married Woman's Act, § 26 (2

Gen. St. p. 2017). Headley v. Leavltt [N. J.

Err. & App.) 55 AU. 731. A Judgment con

fessed by a. wife in Pennsylvania which does

not appear on its face to be affected by stat

utory limitations of her power, is prima facie

valid. Act June 8, 1893. Good Hope Bldg.

Ass'n v. Amweg, 22 Pa. Super. Ct. 143. Wis

consin Rev. St. 1898, i} 2342, 2343, removing

common-law disabilities of married women,

must be liberally construed; she may no

quire property of any kind in any way. and

dispose of it as though unmarried. Krlz v.

Peege [Kills] 95 N. W. 108. It is essential

to her contract that she must have separate

property and intends to charge it; and her

capacity to bind herself for a. debt for prop

erty acquired by her does not depend upon

the purposes to which she intends to devote

the property, or whether she has a separate

property or business. Id. Even without sep

arate property she may purchase land from

a. stranger and assume the payment of a

mortgage therefor. Citizens' Loan 8; Trust

Co. v. \Vitte [Wis] 92 N. w. 443.

83. First Nat. Bank v. Shaw, 109 Tenn.

237, 59 L. R. A. 498.

See exhaustive note to Union Nat. Bank

v. Chapman, 169 N. Y. 538. 57 L. R. A. 513.

64. Young v. Hart [Va] 44 S. E. 703.

Coverture is a. defense in an action on a note

in Tennessee. though the contract of another

state, valid and enforceable there. First Nat.

Bank v. Shaw, 109 Tenn. 237. 59 L. R. A. 498.

05. See post. 5 5. Remedies and proce

dure for recovery of necessaries, see post,

I 9.

06. See post, i 10.

87. Sue post, this section, "Agreements

for separation."

08. Contract. in genernI.—1 Ball. Ann.

Codes & Sts. § 4492 (Pierce's Code, § 3883).

providing agreements between spouses for

separate property in survivor of the com

munity for life, did not repeal L. 1854, p.

314, i 11, 1 Ball. Ann. Codes & Sts.. § 4601.

as to construction of wills. McKnight v.

McDonald [Wash.] 74 Pac. 1060.

Sufliciency ol evidence to show a. con

tract between husband and wife, whereby

she was to take stock of a corporation of

which she was an ofllcer in part payment

of land sold the corporation, through him

as its agent. Harter v. Capital City Brew

ing Co._ 64 N. J. Eq. 155.

1:9. Fritz v. Fernandez [Fla.] 94 So. 315.

The wife may contract with her husband

in Missouri, and such contract is enforcea~

ble at law. Rev. St. 1899. § 4335. Rice v.

Sally [Mo.] 75 S. W. 398. She cannot agree

to submit to arbitrators the rights of herself

and husband to property in Texas. Crouch

v. Crouch [Tex. Civ. App.] 70 S. W. 595.

Husband and wife may contract in Maine

that a building put up by him on her land

shall remain his property. St. 1866, c. 52

(Rev. St. c. 61), giving married women the

right of separate contract. Peaks v. Hutch

inson, 96 Me. 530, 59 L. R. A. 279.

70. Fritz v. Fernandez [Fla] 34 So. 315.

71. Kulin v. Heller [N. J. Law] 54 Atl.

519.

72. Money or property delivered to a. wife

by her husband is presumed to be a. gift.

Horner v. Huffman, 52 W. Va. 40. Deposit

of money by a husband to the credit of his

wife, delivery of the bank book to her, and

her acceptance by drawing checks to the

account. amounts to an absolute and irrev

ocable gift. In re Holmes, 79 App. Div.

[N. Y.] 264. It is presumed that a husband

intended a. gift to his wife where he pays

the price of land and takes title in her name.

Solomon v. Solomon [Neb.] 92 N. W. 124.

Sufficiency of facts to show that money de

posited by a husband in a bank was an

executed gift to his wife. Slee v. Kings

County Sav. Inst., 78 App. Div. [N. Y.] 534,

12 Ann. Cns.
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equity, where fair and reasonable, and free from fraud, duress, or undue influence,"

the burden of showing which is on the husband, or those claiming under him.“

His gift to her of the proceeds of her property makes them her separate property."

A gift by a husband to his wife without knowledge of her previous adultery may

be revoked by him on discovery of her misconduct; or when she subsequently elopes

in execution of her plan formed when the gift was made."

Antenaptial contracts between husband and wife" must be founded on a sufi‘i

cient consideration." Such a contract regarding her property is rescinded pro

tanto by their joint conveyance of part of the property." A limitation of support

of the wife to widowhood only is not a condition subsequent, rendering an ante

nuptial contract valid as a jointure."o Such an agreement, providing that at the

husband’s death the wife should receive as her full dower a child’s part, sharing

with children of a former wife, contemplated an interest accruing only on his

death and conferred an equitable jointure which was forfeited under a statute pro

viding that her voluntary desertion and subsequent adultery shall bar her jointure

or dower, or if it be deemed that the statute applies only to legal jointures on

general equitable principles, her dower right terminated under other statutes for

feiting the rights of the guilty party in case of divorce."1

Agreements for separation and separate support."—A separation agreement is

void as against public policy when made in contemplation of future separation."

If the agreement is partially valid because of execution, the wife generally must

78. It must be consummated by delivery

of the object, and a. loan by her to her hus

band or a firm of which‘ he is a. member.

notes being given in return. which she keeps

in her possession until her death. does not

amount to a gift of the notes to the husband

and they are assets of her estate. Fritz v.

Fernandez [Fla] 34 So. 316.

14. Hovorka v. Havilk [NebJ 93 N. W.

090.

75.

70.

Dority v. Dority [TexJ 71 S. W. 950.

Evans v. Evans [0a.] 46 S. E. 612.

77. Construction of antenuptial contract

as to rights of wife in estate of husband un

der his will, made in view of the contract,

where she took out letters testamentary.

Bowman v. Knorr, 206 Pa. 270. Where a

husband and wife made an antenuptiai con

tract in order to secure to her full control

01‘ her property for life and the right to dis

pose of it at death. agreeing that she should'

hold it as if single and that at her death.

all remaining should descend to the chil

dren she should then have. according to her

share. she could incumber or sell the prop

erty, and the remainder at her death was

subject to her debts. Stevenson v. Renardet

[Mlss.] 35 So. 576.

78. Sumciency of consideration for ante

nuptial contract to bar the dower rights

of the wife in the land of the husband. Rev.

8t. 1899, i 5246. Moran v. Stewart. 173 Mo.

2"7. A debt for money advanced before mar

riaze to pay n loan on land of one of the

parties, secured by mortgage executed on

the land after marriage. is extinguished by

marriage so that the mortgage. as against

the owner of the land. is .void for want of

consideration. Dillon v. Dillon, 24 Ky. L.

R. 781, 69 S. W. 1099. An antenuptial con

tract, made when title to the wife‘s estate

did not vest in the husband on marriage

and giving the wife full ownership and con

trol of her separate property and barring

her from claim on his estate as dower or

otherwise. is void for want of considera

tion, and will not bar her statutory allow

ance as widow for support. nor her addi

tional allowance out of his personal estate

given by Rev. St. 1899. §§ 105-107, 109. Coul

ter v. Lyda [Mo. App.] 76 3. WV. 720.

70. It may be rescinded at their Joint

pleasure. Stevenson v. Renardet [Miss] 85

So. 578.

80. It operates only on an estate already

vested. Moran v. Stewart. 173 M0. 207.

81. Rev. St. 1899. N 2960-2952. construed

in connection with §§ 2953, 2929 and 2947.

Leavy v. Cook. 171 M0. 292.

82. The validity of contracts made in

effecting a compromise or settlement of a

divorce suit is exhaustively discussed and

the authorities collected in a note to Op

penheimer v. Collins [\VisJ 115 Wis. 283. 60

L. R. A. 408. An agreement between hus

band and wife after his abandonment of

her not amounting to a. deed of separation.

made at her suggestion. binding him to pay

her a. certain sum each month until revo

cation ot the agreement by mutual consent.

will prevent a divorce from bed and board

by her for desertion otter breach oi! the

agreement by him, where payments were

made thereunder for over seven years. Bar

clay v. Barclay [Md.] 56 At]. 804.

83. Contract between a husband and wife

and a third person. whereby the latter was

to indemnify the husband against debts oi

the wife. and husband and wife were to

separate during the remainder of their lives.

reciting that heforo such separation he had

agreed to pay her during life. a certain

amount to support herself and children. and

that in consideration thereoi.I he would con

sent to the consideration and would not in

terfere with her or disturb any one hir

boring her. Edic v. Horn. 42 Misc. [N. Y.]

26.
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return consideration received before asking rescission," unless fraud appears and

she is unable to repay money given her to induce her agreement.“ An agreement

to separate, whereby the husband was to pay the wife a certain amount for support

of herself and children, she to have custody of them and defendant to visit them

once a week, was violated so as to prevent her recovery by her taking the children

to Europe for six months.“ '

Agreements for resumption of marital relations."—A contract whereby hus

band and wife agree to live together again and that if he shall desert, or fail to

support her, she shall become vested with dower interest in his realty, is in harmony

with public policy, and possesses mutuality, though if she thereafter leaves him

he is remediless to compel a resumption of the relation.“ It does not violate a

statute preventing her contract for dissolution of marriage or to relieve him from

support. Her discontinuance of an action for separation in which she might

have had temporary or permanent alimony and counsel fees is sufficient considera

tion. She takes a life interest so that her executor may recover income after breach

by the husband only until her death. Her failure to discharge her marital obliga

tions will prevent her recovery; and, in any event, she has no right of action for

breach as against his co-tcnant.“

Conveyances; mortgages; contracts to convey.'°—Husband and wife cannot

contract with each other as to dower and curtesy rights in Oregon ;"1 otherwise in

Pennsylvania."2

84- An agreement of separation whereby

a. husband purchases his wife's interest in

lands constituting their property and pays

her consideration therefor is valid to the

extent that it is executed so as to pre

vent rescission by the wife without a return

of the consideration, though the agreement

is void as relating to the interest each had

in the property of the other. and though it

was rescinded by a resumption of marital

relations. Baird v. Connell [Iowa] 96 N. W.

863.

85. Where a Wife sues to set aside a con

tract for separation and settlement of prop

erty rights between herself and husband.

alleging that the contract was procured by

fraud of the husband and his agent in rep—

resenting that the husband intended to live

with and support the wife, and that the

contract was for the purpose of reconcilia

tion, a demurrer to the bill will be over

ruled. where it appears therefrom that she

is not able to repay the money given her

by her husband to induce her to execute

the contract. Cheuvront v. Cheuvront [W.

Vs..] 46 S. E. 233.

80. Muth v. Wuest. 76 App. Div. [N. Y.]

832.

87. The validity of such agreements is

generally upheld. See cases hereunder and

also exhaustive note to Oppenheimer v. Coi

lins, 115 Wis. 288, 60 L R. A. 406. 409.

88. If she actually resumed. he cannot

avoid specific performance. Moayon v.

Moayon, 24 Ky. L. R. 1641. 60 L. R. A. 415.

7! S. W. 33.

89. Domestic Relations Law. 5 21 (Laws

1896, p. 220, c. 272). Sommer v. Summer, 84

N. Y. Supp. 444.

00. Sufficiency of evidence to show that

a deed from husband to wife absolute on

its face was intended as a. mortgage. In re

Holmes, 79 App. Div. [N. Y.] 264. Of evi

dance to show that a moral obligation by a

husband to repay moneys received from his

Transactions between them must have a sufiicient consideration,”

wife, before their power to contract with

respect to it was recognized by statute, was

regarded by him as consideration for a deed

to her in a suit by her to correct the de

scription in the deed. Strayer v. Dicker

son, 205 111. 257. To set aside a convey

ance by a. husband to his wife in pursu

ance of an agreement for permanent separa

tion on refusal of the wife to give a bond

with sureties to protect him against her

future support. Holihan v. Holihan, 79 App.

Div. [N. Y.] 475.

91. Execution of papers by him for the

purpose of making land owned in fee by

him exclusively his and that owned by her

exclusively hers. B. & C. Comp. i 5234. Pot

ter v. Potter [Or.] 72 Fee. 702.

02. A postnuptial agreement between hus

band and wife, releasing her inchoate right

of dower for an adequate consideration, will

bind her, though there is no intention to

suspend the marital relation. Act June 8.

1893: Pub. L. 344. In re Fennell's Estate

[Pa.] 56 Atl. 875.

93. Equity will not give relief in the ab

sence of showing of valuable consideration

in a suit by a wife to correct the descrip_

tion in a deed from her husband. Strayer

v. Dickerson, 205 Ill. 257. Love and affec

tion will support a. deed from husband to

wife if rights of third persons do not in

tervene. Paulus v. Reed [Iowa] 96 N. W.

757. Where a couple were married in 1849

and moneys received by him from her be

fore 1861 having been his absolute property

and that received from her between 1861

and 1874 not having been the subject of the

contract between them, since their power

to contract before 1874 was not recognized

by statute, the receipt of the latter money

created no suspended legal obligation to

repay, out of which a. moral obligation

sufficient as a consideration for a (load

to the wife could arise. Strayer v. Dicker

son, 205 Ill. 257. A deed of land by 1 bus
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are voidable for fraud" or undue influence," and may be equitably enforced where

reasonable and good at law, if made by him with a trustee for her.“ A conveyance

ordinarily passes title into the wife’s separate estate." Where the husband’s com

mon-law rights had not been abrogated, a wife cannot recover from his heirs, rents

and profits though he had held under a mortgage from her; nor can they be al

lowed for taxes paid or improvements.” An agreement for the husband to receive

all rents and profits from an entirety in consideration of paying the wife a certain

amount per month, will not prevent partition by him where he seeks no relief

against such agreement and a decree of divorce had changed their estate to a

tenancy in common.” An original contract between a husband and wife for trans

fer of his lands to her, on which she was to borrow money and pay a note of his,

was not within the statute of frauds whether or not he remained liable on the

note.1 A right to cancel an agreement fixing property rights may be so waived

by acquiescence in an unwarranted exercise of possession as to bind heirs.2

A contract under which, on payment of a certain sum, the husband agrees to

convey land to his wife on her execution of a paper releasing her dower interest

in his land and his release of curtesy in her land, is entire, so that it cannot be

specifically enforced as to the first part because of the invalidity of the latter,. but

he cannot complain in such a suit that there is no mutuality of remedy whereby

he might have compelled her to live with him according to her promise if she had

broken it.‘

§ 3. Property rights inter se.'—This section is confined to the property

rights of husband and wife in states under the common law or statutory modifi

cations thereof; rights in states having the community system will be found in

the succeeding section.‘

band to his wife, in which she Joined, pro

viding that the property conveyed should

be in lieu of her interest as widow in his

land. an instrument expressly referring to

the deed executed between the two, releas

ing the interest of each as survivor in the

other's land, should be construed as one in

strument, so that there is consideration for

his agreement. James v. Hanks, 202 Ill.

114. “'here husband and wife are living

apart because of grounds of divorce in her

lover, and she has drawn a petition for dl

vorce. an agreement by him to convey

property to her children is sudiciently sup

ported ss to consideration by her forgive

ness and return to live with him. Moayon

v. Moayon. 24 Ky. L R. 1841, 72 S. W. 33. 60

L. R. A. 415. “’here the consideration for

a deed from husband to wife is questioned.

it is presumed that it was a gift or ad

vancement and the grantee has the burden

of showing otherwise. Strayer v. Dicker

son. 206 111. 257.

H. The husband must show. in a suit

against him by his wife to cancel a contract

or deed between them because of fraud of

himself and agent in its procurement, that

she was fully informed as to the effect of

the transaction and its fairness. Chcuvront

v. Cheuvront [W. Va.] 46 S. E. 233.

05, In a suit between the guardian of an

old husband mentally weak and illiterate,

and the father of his wife. who claimed on

[mu-Mg in lands conveyed to her by her

husband under the statute of descent, an

Impued trust will be declared in favor of

the husband preventing the father from

claiming any soultles in the moverty. Where

It appears that the wife was a young. strong

woman with great influence over her hus

band and that she controlled the property

after its conveyance, in such a manner as to

deprive him of all interest or benefit. Paulus

v. Reed [Iowa] 96 N. W. 757.

06. Moayon v. Moayon, 24 Ky. L. R. 1641,

72 S. W. 83. 60 L. R. A. 416.

07. A conveyance of land from husband

to wife in consideration of an antenuptlal

contract in the usual form. and reciting a

consideration of love and affection. pasros

title to the wife and vests a separate estate

in her, though no words therein show an

intent to create such separate estate. Bar

num v. Le Master [Tenn.] 75 S. W. 1015.

08. He was entitled to possession and

rents and profits. Dillon v. Dillon, 24 Ky.

L. R. 781, 69 S. W. 1099.

90. Buttlar v. Buttlar [N. J. Eq.] 56 At].

722.

1. McIntlre v. Bchii'l'er [Colo.] 72 Pac.

1056.

2. Husband. after her suit to cancel. al

lowed his wii’e to have the use of property

to which she was not entitled under an

agreement releasing their interest of sur

vivorshlp as to each other. He thereby

waived his right to cancel such agreement

and to claim any interest in her property.

though surviving her. so that his action

will bind his heirs. James v. Hanks, 202

Ill. 114.

8. Potter v. Potter [On] 72 Pnc. 708.

4. Moayon v. Moayon, 24 Ky. L. R. 1641,

72 S. W. 3.1, 60 L. R. A. 415.

IF. Pnrticulnr rights. see Dowor, Curtesy.

Homostend, Exemptions, Estates of Dece

dents.

0. Homestead rights, see Homestead. Con
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(§ 3) A. In general.-—Statutes intended to free the ownership of husband or

wife from marital rights of the other do not prohibit them from acquiring adverse

claims?

and wife in pursuing a business are his.’

In the absence of evidence,8 it is presumed that gains made by husband

(§ 3) B. Of husband in wife’s property.—At common law, now largely

abrogated, he might reduce all his wife’s property to possession taking personalty

absolutely,‘0 and by the curtesy he held a life estate in her lands of inheritance.“

Though he may reduce her choses in action to possession, he is not required to do

so, and may allow them to remain so as to be impressed with the character of her

separate estate.12 Estates by curtesy have been abolished in some jurisdictions,"

but laws changing his rights do not retroact on his vested rights.“ His right to

possession of her property will be barred by limitations if not asserted,“ but the

struction of antenuptial contracts between

husband and wife as affecting their property

rights, see ante, 5 2. Assignment of life or

accmenl DOIIOY by husband or wife, see In

suranee.

7. Code, i 3154, providing that when prop

erty is owned by the husband or wife, the

other has no interest which can be the sub

ject of a contract between them nor which

will make the same liable for contracts or

liabilities of the one not the owner, relates

to the interest which husband or wife has

in lands of the other because of marital

relations, and does not apply to interests

either may have in land of the other result

ing from contracts with third persons. Baird

v. Connell [Iowa] 96 N. W. 863.

8- Sufficiency of evidence to show that

stock on a farm belonged to the husband.

Van Horn v. Nelson [Iowa] 97 N. W. 1105.

Evidence in an action by a husband for

damages to cotton grown and giuned on

his wife’s land, that he claimed it because

of an oral understanding between them.

will not show title in him. Code 1892, §

2294. Williams v. Yazoo, etc., R. Co. [_Miss.]

35 So. 169.

0. Profits from keeping boarders by hus

band and wife, the wife taking charge of

the house, belong to the husband in New

York, regardless of statutes concerning mar

ried women‘s estates. Briggs v. Devoe, 84

N. Y. Supp. 1063. See post, i 4, as to the

“Community” system.

10- Unless land of the wife was acquired

by gift, bequest, inheritance or purchased

with separate means, the husband is en

titled to possession. He may sue in eject

ment without joining her. Rev. St. 1899, i

4340. Black v. Slaton, 92 Mo. App. 662. In

Rhode Island he is entitled to rents and

profits of her realty to his own use until she

terminates such right as provided by law.

Digest 1844, p. 270, §§ 1. 7. Cranston v.

Cranston [R. 1.] 53 Atl. 44. Where :1. mar

ried woman buys a home on her own account

and keeps boarders to earn money for her

self. her earnings are not subject to her hus

band's debts. Rev. St. 1899, § 4340. Furth

v. March [Mo. App.] 74 S. \V. 147. Proceeds

of her property, sold after marriage in

Kansas, are held by him in trust for her use.

and benefit, her property rights remaining

the same. though the proceeds are taken

by him into another state and are subject

to its laws. Gen. St. Kan. 1889, 5 3752.

Brown v. Daugherty. 120 Fed. 526.

11. See Curtesy, 1 Curr. Law. p. 830.

Curtesy in a wife's separate estate vests

for the first time in her husband at her

death. McNeeley v. South Penn Oil Co., 52

W. Va. 616.

12. Hayner & Co. v. McKee, 24 Ky. L. R.

1871, 72 S. W. 347.

13. He cannot sue after her death to re

deem her lands from a sale during her life

time for a ditch assessment. Burns' Rev.

St. 1901, § 2639, abolished estates by curtesy

and no later statute gives him any inchoate

interest in her lands alienated voluntarily

or by judicial sales before her death. Turn

er v. Heinbcrg, 30 Ind. App. 615. The wife

holds her real estate in Maryland by a fixed,

vested title. subject merely to her hus

band's expectant interest and not to his

right of possession. Code. art. 45. Harris

v. Whiteley [Md.] 56 Atl. 823.

It exists In Mia-curl. Propes v. Propes,

171 Mo. 407.

14. The husband's right to possession of

his wife‘s realty, before passage of an act

giving her the right to sue for such posses—

sion, arose from the marital relation and

was vested so that it could not be taken

away by the married woman‘s act. Act

1889 (Rev. St. 1899. § 4340). Vanata v. John

son. 170 Mo. 269. The statute providing

that realty of a wife before marriage. shall

be absolutely her separate property is not

retroactive so as to take away the husband's

vested estate previously acquired by mar

riage. and his right to rents and profits

until she has terminated such rilzht as pro

vided by law. Gen. Sts. c. 152, construed in

connection with Dig. 1844, p. 270. Cranston

v. Cranston [R. I.] 53 At]. 44. The common

law as to estates by entirety in personal

property has been changed as to married

women's property, so as to take away the

husband's common-law right to the wife's

personalty and choses in action, except a:

to such property as to which he had a vest

ed right to reduce to possession before

passage of the Married Woman's Act. John

ston v. Johnston, 173 Mo. 91.

Acts 1898. p. 1083. c. 457 construed with

Code. art. 45. l 7, providing that a husband

by virtue of marriage shall acquire a one

third life estate in his wife's land, will not

operate retroactively as to such lands to

disturb her vested rights under a former

statute giving her a vested title in her real

ty subject to his expectant life interest,

which became consummated only on her

death intestate and his survival. Harris v.

Whiteley [Md.] 56 At]. 823.
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wife’s possession is not adverse to a claim which he may have against her land."

Her rights in property are not changed by his taking it into another state." If

they are living together. he can, it seems, obtain no title to her land by adverse

possession."

His rights may be terminated‘by judicial proceedings if he is a party," as

by divorce," or statutory remedies provided for the event of separation or neg

lect.u

The efiect of appropriation of her money,” or power to draw from her bank

account" is to create ownership or not according to the intent and the circum

stances. Payments benefiting her estate do not of themselves raise equities on his

behalf.“ Purchase by the husband of a mortgage given by the wife on her

separate estate will not merge it in any legal estate held by him when it was

given.“ A deed by a husband made while he had the right of possession, pur

porting to convey the wife’s land constitutes color of title though he had not

reduced 'it to possession." He cannot claim a homestead by right of survivor

ship as against her creditors in land devised to him by her.“

(§ 3) 0. Of wife in husband’s property.—Apart from contract or convey

ance, she has only such rights as dower in his realty.” A widow paying for im

provements without misrepresentations or undue influence under the idea that

she was entitled to dower in an estate per autre vie, owned by her husband, cannot

recover therefor in equity." Desertion by a husband, and his leaving the state,

will not transfer title to his exempt property to his wife nor deprive him of the

right to create a lien thereon; nor will an appraisement after attachment by his

15. Limitations will run against the right

of a husband to the possession of his wife‘s

realty. the right existing before Act 1889

(Rev. Sts. 1899. § 4340). giving her a right

to sue for possession. Vanata v. Johnson.

170 M0. 269. Where a guardian's possession

0! his ward's choses in action was trans

ferred to her husband so that he could

maintain an action to recover them or their

value if conVerted. limitations will run

against him as to an action on the guard

ian's bond from the date 01! marriage which

occurred in 1865. Fowler v. McLaughlin.

131 N. C. 209.

16. Where he buys a mortgage by her

on her separate estate, no adverse possession

in her favor will cause limitations to run

during their possession and enjoyment of

the profits of the estate in common, where

she does not deny his rights under the mort

gage. Skinner v. Hale [Conn.] 56 At]. 624.

17. Brown v. Daugherty, 120 Fed. 526.

18. Hovorka v. Havlik [Neb.] 93 N. W.

990.

19. Where he did not Join in a mortgage

of her land and was not Joined in an action

for foreclosure. the Judgment did not bar

his rights. Deusch v. Quests, 25 Ky. L. R.

707. 76 S. W. 329.

20. Separate property occupied as a home

stead during marriage. Cizek v. Cizek

INeb.) 96 N. W. 657.

21. In Missouri it he has compelled her

to live apart from him by ill usage, she may

have decreed to her sole use and benefit her

lands and all rents against her husband

from commencement or suit. Rev. 8t. 1739.

In”. Propes v. Propes. 171 M0. 407.

22. Mere receipt and appropriation of

money received from estates of her deceased

relatives will not make him her debtor un

less he h'as promised to repay or secure it.

Downs v. Miller. 95 Md. 602.

23. That she gave him authority to draw

against her bank account while she was in

feeble health and living at a considerable

distance will not constitute them owners

in common of the fund. In re Holmes, 79

App. Div. [N. Y.) 264.

24. A lien on land conveyed to his wife

to the extent of the purchase money paid

by the husband cannot be established for

his benefit, where he had received rent and

money from the wife. suflicient to repay

such purchase money. Clay v. Clay's Guard

ian, 24 Ky. L. R. 2016. 72 S. W. 810. That

he paid the debt alone after joinder in a

mortgage of land of which she held the legal

title will give him and his heirs no right

in the land as against her. Joyner v. Sugg.

132 N. C. 580. Where a married woman and

others. holding land in common as heirs,

made partition deeds, she and her husband

receiving more than her share and execut

ing a note to another heir tor the surplus.

on which he made a payment. he had no in

terest in the land, but must be considered

as making the payment as her surety with

a right to credit therefor with interest

against her. Propes v. Propes. 171 Mo. 407.

%. Skinner v. Hale [Conn.] 56 At]. 521.

26. Act Dec. 13, 1866. p. 148. Street v.

Collier [Ga.] 45 S. E. 294.

27. He had taken under the will. Dear

ing v. Moran, 25 Ky. L. R. 1545, 78 S. W.

217.

M. See Dower: Homestead (statutory

rights of survivorship or upon desertion).

These can be barred only by her joinder

in or acknowledgment of a conveyance.

See Acknowledgments: Dower; Homestead.

29- Olney v. Weaver, 24 R. I. 408.
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debtor, filing of her inventory and claim of exemptions, and dismissal of the at

tachment, have that effect.“ Conveyances by him to defraud her may be set

aside by her in a proper case.81 The husband’s purchase of a mortgage given

by his wife on her sole property does not merge in her estate," nor has she any

,but contract or statutory rights in his personalty." The wife must join in the

execution of a chattel mortgage on chattels exempt from execution or no lien fol

lows,“ and the rule applies to exempt personalty belonging to the head of the

family.“ Money given by an insolvent to his wife used by her in good faith for

living expenses before he was adjudged a bankrupt, and only such as was reasonably

necessary to support the family for three months, cannot be recovered by the

trustee in bankruptcy."

(§ 3) D. Estates in common, jointly and as an entirety—In a tenancy by

entirety, the husband and wife hold as one person or unity ;" hence, a husband

cannot by his sole deed bar his wife’s interest in an entirety," nor is it subject

to sale under execution against one of the spouses.“ A tenancy by entirety in

personalty may exist where such estates are recognized and the husband’s common

law right to his wife’s goods is abrogated}o They have generally been abolished by

statute,‘1 but such a statute is not retroactive." A constitutional provision that

property of a married woman shall be her separate estate, to be disposed of by

her as sole, will not prevent creation of an estate by entirety." A title taken in

ried Woman's Act has not abolished the

common-law estate by entirety. Laughran

v. Lemmon, 19 App. D. C. 141. Deed in

friendly partition detective as to wife's

acknowledgment as making husband and

80. Farmers' & Merchants' Bank v. Hoff

man [Neb.] 96 N. W. 1044. That a. third

person. with knowledge of the facts. took

a chattel mortgage and bill of sale on the

property from the husband to secure a pre

existing debt and an additional loan made

at the time. was not per se a. fraud on the

wife. Id.

81. A deed from husband to son, to de

fraud his wife of dower rights in certain

property. is binding against every one ex

cept his wife, where he participated in the

fraud. “’illis v. Robertson [Iowa] 96 N. W.

900. Sufiiciency of facts to show fraud or

collusion between husband and daughters to

enable his widow to set aside deeds of his

property to his daughters as fraudulent

against her. Phillips v. Phillips. 30 Colo.

516. 71 Pnc. 363. Where a son receiving a

conveyance of land from his father paid the

father's wife for signing the deed, she

could not set the deed aside after her hus

band's death and recover her distributive

share of the land because the deed was in

fraud of her rights in his property, the con

sideration received by her from the grantee

being in fact property of her husband. Wil

lis v. Robertson [Iowa] 96 N. W. 900.

82. Skinner v. Hale [Conn.] 56 Atl. 624.

83. See ante, 5 2B; Exemptions (right of

wife).

84- Act Feb. 16, 1899. Kindnll v. Lin

coln Hardware & Imp. Co. [Idaho] 70 Pac.

1056. The signature of the wife to such

instrument must be witnessed according to

statute. Rev. Sts. 1898. § 2313. Lashua v.

Myhre [Wis] 93 N. W. 811.

35. Alexander v. Logan,

Fee. 339.

30. Gray v. Brunold [Cal.] 74 Pac. $03.

87. Conveyance to husband and wife by

limitation in the granting clause to “their

heirs and assigns forever," and in the haben

dum clause to them “their heirs and assigns

to and for their sole use and benefit for

ever." carries an estate by entirety; the Mar

65 Kan. 505, 70

wife tenants by entirety. Snyder v. Elliott,

171 M0. 362.

38. St. 1886. c. 237, declared conveyances

to husband and wife as creating estates in

common, but prior to that time such con

veyances were expressly excepted from

statutes abolishing joint tenancies and at

common law created an estate in entirety.

Pease v. Inhabitants of Whitman, 182 Mass.

363.

39. An estate by entirety was created.

Ray v. Long, 132 N. C. 891.

40. Johnston v. Johnston. 173 Mo. 91.

41. St. 1885, c. 237. Pease v. Inhabitants

of Whitman. 182 Mass. 363. The abolition

of survivorship in estate by entirety by

not July 1, 1850, in Virginia, § 18, c. 116,

Code of 1849. was continued in the West

Virginia Code of 1868, c. 71, § 18. McNeeley

v. South Penn. Oil Co.. 52 W. V& 616. Con

veyance of land to husband and wife after

April 1, 1869, in West Virginia. created a

joint tenancy, making her interest a separate

estate, and not an estate by entirety. The

effect of Code, 5 18. c. 71. abolishing sur

vivorship in estate by entirety. and c, 66,

Code 1868. relating to separate estates of

married women. is to abolish the estate by

entirety and give curtesy to the husband in

her hall.I interest after her death. but does not

entitle him to sole possession during cover

i'ire. Id. Husband and wife may hold prop

erty as co-tonants in California. Civ. Code.

5 161. Wagoner v. Silva. 139 Cal. 559.

42. Her right as tenant by entirety is

not changed by a statute. after conveyance

to herself and husband, changing such

estates to tenancies in common. Pease v.

Inhabitants of Whitman, 182 Mass. 363.

48. Ray v. Long, 132 N. C. 891.
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the name of husband and wife on a consideration of which each gave part is joint

and not entire,“ unless in some states where the parts were equal.“

Possession of a purchaser under the husband’s executory contract of sale of

land owned in joint tenancy by a husband and wife is not adverse to the latter.“

(§ 3) E. Wife’s separate property."—-Abolition by statute of the distinc

tion between the general and separate estates of a married woman is retroactive

where it merely enlarges her powers and does not affect the title,“ and the Mar

ried Women’s Act does not necessarily free her separate estate from a trust

for her benefit." Statutes have generally extended the right to property com

ing to the wife during marriage from various sources.

The separate estate is free from the husband’s claims, thus he cannotlow.“

44. An investment by him of part of her

separate estate with his own money in a

note secured by deed of trust on realty. pay

able to them jointly, with her knowledge

and consent, will not constitute an estate

by entirety, with right of urvlvorship in

the husband, but he is entitled to a pro

portionate share. Johnston v. Johnston, 173

Mo. 21.

45. Land purchased by husband and wife,

each providing half of the purchase money,

becomes an estate by entirety and not a

joint estate in North Carolina. Ray v. Long,

132 N. C. 891.

46. McNeeley v.

W. Va. 816.

41. Charges on and conveyances of sepa

rate estate, see post, § 8.

48. Act 1894. Morrison v. 24

Ky. L. R. 786, 69 S. W. 1102.

40. Married Women‘s Act (Laws 1886, p.

146) did not extinguish the power of sale

in a deed previously executed. conveying a

life estate to a trustee for the benefit of a

married woman. with power to the trustee

to sell the fee with her consent and for her

benefit. where the instrument showed the

grantor's intent to keep the power alive

for her benefit, to be exercised in her dis

cretion and that of the trustee. Heath v.

Miller, 11? Ga. 854.

50. Contributions given a wife on the

birth of her children (Stats. §§ 2127. 2128).

Lyon v. Lyon. 24 Ky. L. R. 2100. 72 S. W.

1102. Merchandise bought by a married

woman carrying on business in her own

name. First Nat. Bank v. Hirschkowitz

[F111 35 So. 22. Her interest under a. deed

to herself and husband jointly in Wisconsin

(She may mortgage it for the purchase

price. Rev. Sts. 1878, i 2340, amending Rev.

Ste. 1858. c. 95. 5 1. Rev. Sts. 1878, § 2342.

amending Rev. Ste. 1858, c. 95, I 3). Citizens'

Loan & Trust Co. v. Witte. 118 Wis. 60.

Real estate bought by her, title being taken

in her name. with the income from a busi

ness accruing after marriage, where the

business was hers before marriage and the

proceeds were handled by her as her own

after marriage, constitute her separate

property free from claims of her husband’s

creditors. Carson v. Carson. 204 Pa. 466.

A note executed to a feme sole will not

become void on her marriage with the mak

er; she retains all rights respecting it ex

cept the right to sue, and may validly

transfer it for collection. V. S. M 2644-2647.

Spencer v. Btockwell [Vt.] 56 At]. 661. An

irony-annfl policy on env life for the benefit

of a married woman vests a contingent in

Bouth Penn Oil Co.. 62

Morrison.

Cases are cited be

terest in the proceeds in her as her separate

property beyond control of her husband or

reach of any creditors. where no restrictions

are made as to who shall become the bene

ficiary in case of her failure to survive.

(Rev. Sts. 1898, Q 2347). Ellison v. straw.

116 Wis. 207. Where money received from

a sale of his wife‘s property and business

in her own name is invested by the husband

in other property in her name, and after

ward reinvested in a farm, title being taken

in her name, the proceeds of the term are

the property of the wife on sale, though re

ceived by him, where she never gave him

written authority to dispose of her proper

ty (Rev. St. 1889. 5 6869). Brown v. Daugh

erty, 120 Fed. 526. Where a husband be

came owner of a note payable to bearer,

as heir of an estate dividcd without ad

ministration, and transferred the note to his

wife as collateral tor an old debt and a new

loan beyond its face, and she was not paid

but held the note in her exclusive possession

and he was not a party to the note or bound

thereon, she was the lawful holder. Buck

v. Troy Aqueduct Co. [Vt.] 56 At]. 285. A

defense cannot be made in an action by a.

married woman in Indiana on a note given

her in Illinois for money acquired by her

while living there with her husband that un

der the common law presumed to be in

force in the latter state, such money was

his property for which he could not sue

without allegations to that effect. since it

is presumed under the statute giving the

wife power to sue alone concerning her

separate property that the note was her

separate property. Winklebieck v. VVinkie

bleck [Ind.] 67 N. E. 451. That a. wife had

a small bank account and purchased a small

business establishment and ran the business

together with her husband. and that her

husband was successful in his business so

that their deposits to their joint account

were large and that she added thereto cer

tain sums received by her from outside

sources, and that he later placed property

in her hands to hinder creditors, will not

support her claim after divorce that she

was the equitable owner of all of a. valuable

estate held by them thereafter as tenants

in common on the ground that It was pur

chased with funds she had at time of mar

riage, together with funds afterward re

ceived by her from her parent‘s estate.

Buttlar v. Buttlar [N. J. Eq.] 50 At]. 722.

Where a. married woman owns separate

property under the statute and is permitted

to manage and control it by her husband.

and it does not appear that be exercised
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set ofi support and necessaries furnished as against liability to account for her

separate property." His creditors have no claim whatever on her separate prop

erty," even though his money went into it unless he defrauds them," or it would

be a fraud to deny their claims.“

a proceeding against it as his.“

It is not lost by mere failure to intervene in

The wife must prove her separate property not only by payment but also by

showing the source of the money,“ but the same amount and kind of evidence will

avail as would to establish other ownership.“

any improper influence over her in its dis

posal or management, and she loans money

to him or to a. firm of which he is a mem

ber. disclaiming all interest in the business,

except that of creditor of the husband or

firm, her relations being distinctly under

stood between them, and notes are given

to her or to a trustee for her for such loan,

and she dies, leaving a will naming an

executor, and after her death the notes are

delivered to the executor by the bank in

which she deposited them, a decree cannot

be rendered on a bill filed by the executor,

declaring the business and property in which

the loan had been invested to be her busi

noss and property. Fritz v. Fernandez

(Fla.] 34 So. 315. Where board is furnished

in a household, it is presumed, in the ab

sence of agreement or understanding other

wise, that the husband is to receive com

pensation therefor; and where it appears

that a mother furnished support to a daugh

ter after the latter had separated from her

husband and was living with the mother in

order that the latter may collect from the

husband. it must be shown that the board

was furnished out of her own estate or that

her husband supplied it under an agreement

that she was to receive compensation as

her own money. Cory v. Cook. 24 R. I.

421. “'here certain money was regarded as

belonging to the husband when a. separa

tion agreement was made by them. unless

mistake or fraud occurs at the time, the

wife cannot afterward claim such money

as her property because received by the hus

band as proceeds from land conveyed to her

formally by him in fraud of his creditors.

Baird v. Conneil [Iowa] 96 N. W. 863. Acts

1884, p. 119, No. 140, giving a married woman

the right to hold separate personal property

acquired before or during coverture, except

ing property acquired by her personal in

dustry or gift from her husband. does not

impliedly prohibit her from holding per

sonal property given her by him, but leaves

her rights therein as they were under the

common law, whereby she could hold per

sonalty coming as a gift from her husband

as against creditors of the husband subse—

quent to the gift. Fletcher v. Wakefield

[Vt.] 54 Atl. 1012.

51. Money expended by the husband for

medical services and traveling expenses of

his wife cannot be offset against rent re

ceived by him from her land and money re

ceived from her. Clay v. Clay's Guardian,

24 Ky. L. R. 2016, 72 S. W. 810. A husband

receiving a large amount of money from his

wife's separate estate as her agent cannot

on accounting charge sums deposited to her

credit in her bank account, used entirely for

payment of family expenses. in the absence

of evidence that she had agreed to support

A trust is not implied against money

the family. Young v. Valentine, 78 App.

Div. [N. Y.] 633.

52. However binding an obligation of a

husband to pay a debt to his brothers and

sisters, his wife is not required to allow it

to be paid from her separate estate. Stew

art v. Stewart [Pa] 56 At]. 323. Where a.

husband managed a business in which the

separate property of his wife was invested,

receiving a salary for his services. and the

business having greatly increased in value,

other property was bought with the profits.

it not appearing certainly as to what was

the value of the whole property and there

being considerable debts against it and the

salary appearing to be as much as his serv

ices were worth, his creditors cannot sub

ject the property or any part of it to his

debts. Hayner 8: Co. v. McKee, 24 Ky. L.

R. 1871, 72 S. W. 347. A deed of trust on

an equitable separate estate of the wife,

created by a deed of settlement executed by

husband and wife to secure payment of their

joint note, is void. She cannot bind such

separate estate for payment of her debts or

those of her husband. Fields v. Gwynn, 19

App. D. C. 99.

53. A husband, by contributing from his

salary, which is exampt from creditors, to

pay an incumbrance on his wife's land, does

not commit a fraud as to creditors so as to

subject the land to their claims. Rev. St.

1899, 5 3162. Furth v. March [M0. App.] 74

S. W. 147.

54. Where a solvent husband with his

wife‘s consent spends all his money in im

proving her property, incre.1sing its value

many times, creditors for materials furnish

ed believing the property to be his can fol

low the improvements to her premises.

Brand v. Connery [Mich] 92 N. W. 784.

55. The wife may recm'or her personalty

taken in foreclosure as that of her husband,

though she did not file an inventory. The

failure merely subjected her to the burden

of proving her ownership; Comp. Laws, i

2593, merely providing that such should be

prinm facie of her ownership. Anderson v.

Medbery [8. D.] 92 N. W: 1089.

50. In a. suit by creditors to charge land

with the husband's debts, the wife must

prove not only that she paid for the land.

but that it was bought with the funds of

her separate estate. Harr v. Shaffer, 52 W.

Va. 207.

67. A married woman suing in replevin

to recover property seized under a Judgment

against her husband need not establish her

title by stronger evidence than would be

required of a tame sole. and she need not

show the precise facts of her claim of title

or disprove fraud. Milis’ Ann. Sts. fl 3019

3021, Rachofsky 8: Co. v. Benson [C010,

App.] 74 Pac. 655. Where notes payable to
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rece'vcd by the husband from the wife at a time when she had no statutory separate

estate therein."

§ 4. Property rights under the community system." What law governs.—

Marital rights in property are governed by the law of the state from which the prop

erty came,“ except when realty is concerned ;‘“ but the domicile must be definitely ac

quired.“

Separate estate of wife.°'—Only positive fraud, concealment or suppression,

equivalent to fraud, will estop a married woman from asserting her claim to realty.“

A gift from her husband," unliquidated damages for her personal injury before mar

s. husband are transferred by him to secure

a joint debt of himself and wife, without re

vealing that they were made to him by mis

take and belong to his wife, he can show

such fact after they have been seized by his

other creditors by the same amount of proof

as is necessary to establish her ownership

in any other kind of property. Sallinger v.

.7. W. Perry & Co. [N. C.] 45 S. E. 360. In

an action by the wife to recover for board

furnished to one living in their home, state

ments of the husband concerning an agree

ment between himself and wife, that she

should receive the compensation, may be

given. Briggs v. Devoe, 84 N. Y. Supp. 1063.

Evidence that a piano was insured in the

wife's name with knowledge and acquies

cence of her husband is admissible on the

question of her ownership. Fletcher v.

Wakefield [Vt.] 54 Atl. 1012.

Sumclency of evidence to show that money

contributed by the wife to a loan by herself

and husband to another belonged to her

and not to her husband. Johnston V.

Johnston, 173 Mo. 71. To show that prop

erty was purchased with money received

by the wife in gifts from third persons.

Lyon v. Lyon. 24 Ky. L. R. 2100. 72 B. W. 1102.

To show that wife was entitled to com

pensation for board furnished the family

because supplied from her separate estate.

Cory v. Cook, 24 R. I. 421. In attachment

of property of husband, in which the wife

interpleaded to recover her separate prop

erty, to show transfer of possession so as

to affect the rights of plaintiff attaching

the goods a few days after execution of a

mortgage by the wife, which was unrecord

ed with notice of the wife’s claim. Rice.

Stix 8: Co. v. Sally [Mo.] 75 S. W. 398.

58. Where he bought land with her money

from her father‘s estate before passage of

the Married Woman's Act, 1876-77, it is pre

sumed that he received the money because

of his marital rights. Jesser v. Armen

trout's Ex'r, 100 Va. 666.

iii). Husband and wife may hold lands as

cotenants in California [Civ. Code 5 161].

Wagoner v. Silva [Cal.] 73 Pac. 433.

00. Lands in Texas purchased by a hus

band after removing there, with money

earned in another state as a citizen thereof,

are not community property where the mom

ey constituted his separate property in the

former state. Blethen v. Bonner, 80 Tex.

Civ. App. 685.

61. The capacity of husband and wife to

deal with each other as to immovable prop

erty in Louisiana, must be determined by

laws of that state. Rush v. Lenders, 107

ha 549. 57 L. R. A. 353.

CI. One removing to a state remained

Curr. Law, Vol. 2—17.

several years, then to another state resid

ing there for twenty years without intent

to live anywhere else, though thinking he

might return to the former state, does not

thereby obtain a domicile in the latter state.

so as to be temporarily absent during that

time, and render the marital rights as to

property in the second state governed by

the laws of the first. Blethen v. Bonner. 30

Tex. Civ. App. 585.

03. Evidence as to separate estate. A

contract to purchase by a wife does not

presumptively vest title in her as her sep

arate property; Civ. Code, 5 164, raises the

presumption as to title to property con

veyed to her by‘an instrument in writing.

Peiser v. Bradbury [Cal.] 72 Pac. 165. Where

plaintiff in trespass to try title claimed un

der a deed from a married woman, evidence

by her that the land was always recognized

by her husband as her separate property.

and that when the land was conveyed to

her by her husband the grantor understood

that title was to vest in her as her individ—

ual property was admissible on the ques

tion whether it was her separate property

and whether she had the right to convey.

Wren v. Howland [Ten Civ. App.] 75 S.

W. 894.

Sufficiency of evidence in an action by a

surviving husband against his daughter to

recover realty devised to the daughter by

the wife to show that the land was the

separate property of the wife and not com

munity (Arkle v. Beedie [Cal.] 74 Pac.

1033); to show that property taken in exe

cution against the husband was the prop

erty of his wife (Richey v. Haley, 138 Cal.

441, 71 Fee. 499): of facts to show that money

on deposit in a bank was the wife's separate

property (Freese v. Hibernia Sav. & Loan

Soc. [Cal.] 73 Fee. 172).

04. W’iiliamson v. Gore [Ten Civ. App.]

73 S. W. 663.

65- A gift by a husband to his wife of

proceeds of her dairy will make property

purchased with such proceeds her separate

property. Dority v. Dority [Tex.] 71 S. W.

950. Where a husband insured his life in

favor of his wife and on settlement of the

policy gave her the most thereof and after

ward the firm of which he was a member

borrowed the money from her, executing

a note and deeds to her for certain land,

the husband testifying without contradic

tion that the money was the separate prop

erty of his wife and was used to buy the

land and at the time of the loan he and the

firm were solvent, the land was not com

munity property and was not subject to

his debts. Hall v. Levy [Tea Cr. App-l 72

S. W. 263.
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riage,“ interests in public lands acquired by her," or in a homestead where she com

pleted the rights after his death,“8 and land conveyed to her by an instrument de

claring it to be her property, is her separate property,“ but a deed from husband to

wife will vest title in her without a recital that the property is to become her sep

arate property or proof of payment from her separate estate." A mere loan of her

separate funds to her husband, without specific arrangement as to its application,

will not vest in the wife title to property purchased with the loan by the husband as

to which title would otherwise vest in him."

Where a conveyance to a married woman shows that property was vested in

her as her separate estate, one claiming through a deed from her husband alone is

not an innocent purchaser." Issue and profit arising from investment of the wife’s

separate property cannot be taken in execution against her husband.18

In Texas, the husband may manage her separate estate while they are living

together,“ but she may be granted the right to manage and control her separate

realty, and he will be restrained from interference where they are living apart, and

he contributes nothing for her support while using the entire income from her sep

arate realty for his own benefit without paying the taxes." On conveyance of his

homestead to her for a consideration from her separate estate, his possession is not

thereafter adverse to her," nor upon declaration of a homestead from her separate

estate in California"

Husband and wife must join in conveyance, mortgage or lease of her property,

except as to yearly leases in Texas."

80- Rev. St. 1895, art. 2967, making the

property owned by her before marriage her

separate property after marriage, includes

unliquldated damages against a carrier for

suffered indignities. St. Louis S. W. R. Co.

v. Wright ['l‘ex. Civ. App.] 75 S. W. 665.

07. Any interest acquired by the wife in

a. land certificate issued to heirs of her

former husband, remains her separate estate.

so that her last husband does not acquire

any interest in the certificate or the land;

[Act of Congress of Tex. Jan. 29th, 1840, es

pecially section 3]. Laufer v. Powell, 30

Tex. Civ. App. 604.

08. Where a homesteader had not been in

possession of property five years before his

death, but his widow remained in possession

five years after his death and proved the

homestead, entered in her own name and

obtained the patent, the property became

hers. The community was dissolved at the

date of the husband's death, at which time

the property still remained in the govern

ment, and title was acquired by her after

dissolution of the community. Richard v.

Moore. 110 La. 435.

69. A deed to a married woman con

taining a. clause giving her the right of dis

posal, use and benefit at will, makes such

land her separate property. Laufer v. Pow

ell, 30 Tex. Civ. App. 604. A husband is es

topped from denying that property purchased

during marriage belongs to his wife where

title is taken in her name and he declares

in the authentic act of purchase that it was

paid for from her paraphernal funds. West

more v. Harz [La.] 35 So. 578.

70- Watts v. Bruce [Tex.

S. \V. 258.

71. Blethen v. Bonner, 30 Tex. Civ. App.

585.

72.

604.

Civ. App.] 72

Laufer v. Powell, 30 Tex. Civ. App,

If they are living separately and he is con

78. Section 4479, Rev. St. 1887.

Kroutinger [Idaho] 72 Pac. 882.

74. “'here a. lessee pnid rents to a hus

band for the wife's separate property leased

by the husband while husband and wife

were living together and he is in apparent

rightful custody of her separate property,

the wife cannot recover such rents from the

lessee. Dority v. Dority [Tern] 71 8. TV.

950. Vi’here a judgment debtor owning stock

in a. corporation transferred certificates to

another for payment of debts due to the lat

ter's wife and child, but no transfer of the

stock was made on the books and a cred

itor afterward sued out a garnishment

against the corporation, the consent of the

husband was binding on the wife. because

of his statutory right to management of

her estate. South Texas Nat. Bank v. Texas

& L. Lumber Co., 30 Tex. Civ. App. 412.

75. After a permanent separation, he will

not be permitted to exercise the marital

right of management of his wife's separate

property. The right depends upon their

living together and his proper exercise of

the trust. Dority v. Dority [Tex.] 71 S. W.

950.

76. Hunter v. Magee [Tex Civ. App.] 72

S. W. 230.

77. Civ. Code, § 1239.

[Cal.] 74 Pac. 1033.

78. A married woman living with her

husband cannot without his joining, give a.

valid power of attorney to a third person to

sell her separate realty. Nolan v. Moore

[Term] 72 S. W. 583. Sole management of

her property during marriage, given to him

by statute, will not authorize him to lease

her realty for longer than a year without

her signature. [Rev. St. arts. 624, 628, 635,

2967]. Dority v. Dority [Tern] 71 B. W. 950.

Foreclosure cannot be had of a chattel mort

gage given by a. husband on separate pron

Evans v.

Arkle v. Beedie
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tributing nothing to her support, she is entitled to sue him and a lessee to cancel

a lease made by him of her separate property without her knowledge, and to recover

rents appropriated by him to his own use.’0 She cannot convey her separate estate

by deed to her husband.“0 With authorization of her husband she may sell her para

phernal property and use the proceeds as she thinks best, though she turns them

over to him, providing a method for her own security, and it does not matter that

she announces such purposes in advance.‘u A surviving husband cannot sell prop

erty belonging to the separate estate of his wife to pay her debts or for any pur

pose.“2 A decree of partition of the community property is conclusive of claims

made in the suit of a part of the property as separate."

Separate estate of husband—Where husband and wife were in possession of land

under a railroad grant and conveyance from the company, and she died before the

grant was forfeited and he purchased the land from the government, it was his sep

arate property.“ The community cannot charge him with the amount of rents of

his paraphemal property which he applied during his second marriage to payment

of an interest bearing mortgage debt on the property at the time of his marriage.“

On a sale and reinvestment of his separate property, in order that he may claim the

newly purchased property, the sale and purchase need not be contemporaneous, but

it must appear that the funds before being separately reinvested had not been used

in purchase of community property.“ She cannot acquire title to his land by

adverse possession during the marriage relation, though he abandoned her without

cause. He cannot recover from her heirs for any of the rental value of his property

before her death, though he may be entitled to rent for his part of the premises

thereafter, where she took possession of his land, improved it and paid taxes upon it

with community funds until her death. His land is liable to her heirs for half

the cost of improvements and taxes on his separate property for which she used com

munity funds, after abandonment."

Community property.--All property, real and personal, acquired during mar~

riage, is presumed to be community property, unless it is shown to have been pur

chased with proceeds of separate property or with intent to make it separate."

85. Civ. Code, art. 2402.

110 La. 61.

erty of his wife. Parish v. Austin [Tex.

Civ. App.] 76 S. W. 583.

Sharp v. Zeller.

70. Dority v. Dority [Ten] 71 S. W. 950. 88- Sharp v. Zeller, 110 La. 61.

80, Hughey v, Llosby [Ten Civ. App_] 11 87. Rev. St. 1895, 8.!‘t. 2968. Cervantes V

B. W. 395. A deed from wife to husband of Cervantes [Tex- Clv- ADD-l 76 S. W. 790.

88. The burden is on the administratorland from her separate estate carries no

of a deceased husband to prove the latter'stitle though made in exchange for com

munity land which she conveyed with his

ioinder to another designated by her as a

gift. Jarrell v. Crow. 30 Tex, Civ. App. 629.

81. Caldwell v. Trezevant [La] 36 So.

619.

82. Laufer v.

604.

83. Where in partition of community

property it was decreed that each should

have an undivided half, and that the commu

nity was liable for certain sums. and the hus

band urged, without pleading on the trial,

that a certain amount was a charge in his

favor against the community estate as the

amount of his separate property, from which

the community property was derived. the

character of the claim was such that the

decree was conclusive as to it, on motion

for a new trial and on appeal where error

was assigned in rejecting claim. Moor v.

Moor [Tex. Civ. App.] 71 S. W. 794.

84. Under Forfeiture Act (Act Cong. Sept.

:9, 1390, c. 1040. 26 Stat. 498). Cerratt v.

Carratt [Wash] 73 P80- 431

Powell, 30 Tex. Civ. App.

right to reimbursement out of the communi

ty estate for his separate estate. Allardyce

v. Hambleton [Tex.] 70 S. W. 76. Lands or

personalty acquired in Texas during mar

riage are presumed to be community prop

erty. Thayer v. Clarke [Tern Civ. App.) 77

S. W. 1050. Land conveyed to a married

woman during her husband's life is pre

sumably community property, where the

deed shows no recital making it her sepa

rate estate. Flannery v. Chldgey ['l‘ex. Civ.

App.] 77 S. W. 1034. The presumption that

property in possession of either husband

or wife is community property. may be over

come by evidence such as under the circum

stances will ordinarily convince an unprej

udiced mind that it is separate property of

one. Freese v. Hibernia Sav. & Loan Soc.

[Cal.] 73 Pac. 172. Where evidence is shown

that property was bought. possession taken

and payment made before marriage of the

purchaser, testimony of one who said ‘that

she did not know when the wife moved on

the property, but that she saw a woman soon
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Property claimed as separate if mingled with the community so that its separate

character cannot be identified,” or land which a. husband entered as a homestead dur

ing his wife’s life, but as to which he made final proof and obtained a patent after

her death, is community property.”0 One locating a mining claim has no such title

or interest therein after conveyance and abandonment that the community interest

of the wife attaches.u Rents of a married woman’s separate estate are community

property in Texas.” A deserted wife left in possession of property claimed as a

homestead may show that she gave no cause for abandonment so as to forfeit her

marital rights in the property which the husband now seeks to recover.“

Powers as to community property.°‘—Neither husband nor wife alone can dis

pose of community property,“ but the separate right of each to use water from a

lake on their lands may be granted." A deed by them must be executed by the

wife according to the statute." Assent to a contract by both express or presumed is

necessary to warrant specific performance in behalf of a purchaser.“ That her hus

band had permanently abandoned her, and without her fault, and had left the

state, will authorize the wife to sue for the community property.”

after the purchase of part of the property

bought first, is insufficient to rebut the for

mer evidence as to the issue of payment

before marriage. Gilbert v. Edwards [Tex.

Civ. App.] 74 S. W. 959. Where lands in

Texas were conveyed to a husband residing

with his wife in New York, and it appears

that under the laws of New York, during

coverture, all property acquired by the joint

efforts of husband and wife, is the husband‘s

separate property as well as all his real

estate in which the wife has merely a right

of dower, and it does not appear by what

title he held the money with which the land

was bought, the presumption that it was

community property is rebutted. Thayer v.

Clarke [Tex. Civ. App.) 77 S. W. 1050.

Property purchased by him during com

munity will not be his separate estate un

less in the purchase he declares that it is

bought with the proceeds of his individual

property and for his individual account to

replace property which he sold. Sharp v.

Zeller, 110 La. 61. Where land was deeded

to a. wife as consideration of transfer of

certain community property to herself and

husband without a. recital that it was in

tended to be her separate property, and

husband and wife afterward sold the land,

taking vendors' lien notes, which the hus

band transferred as collateral for a. debt

due to a bank, and on the latter requiring

personal security for the debt, plaintiffs be

came surety under an agreement that the

notes and other collateral should inure to

their benefit, without notice of the wife‘s

claim that the land was her separate prop

erty, but exercised due diligence in col

lecting and accounting for the collateral.

in an action to recover on the notes and

foreclosure of the vendor‘s lien, it could

not be said as against them, that the wife's

claim of the land as her separate property

was valid, preventing her husband from

pledging the notes. Ramey v. Eskridge [Tex.

Civ. App.] 76 S. W. 763.

81). Brown v. Lockhart [N. M.] 71 Pac.

1086.

90.

erty laws of the state will apply.

Ahern, 31 Wash. 334, 71 Pac. 1023.

91. McAllster v. Hutchinson [N. M.] 75

Pac. 41.

In determining the character of prop

Ahern v.

92. Giving an extension to husband does

not discharge a joint pledge of them as se

curlty. De Berrera. v. Frost [Tex. Civ. App.]

77 S. W. 637.

93. Long v. Long, 30 Tex. Civ. App. 358.

94. Amendment and repeal of statutes

A law providing for agreements between

husband and wife as to community prop

erty and allowing them to make such prop

erty during life the separate property of

the survivor is germane to an act en

titled “An act relating to and defining the

property rights of husband and wife," being

a part thereof [1 Ball. Ann. Codes & St. §

4492 (Pierce's Code, 5 3883) did not repeal

Laws 1854, p. 314, i 11 (1 Ball. Ann. Codes A”:

St. § 4601) concerning the construction of

wills]. McKnight v. McDonald [Wash] 74

Pac. 1060.

95. A wife's separate mortgage and fore

closure thereof as to land constituting com

munity property are invalid. Humphries v.

Sorenson [Wash.] 74 Pac. 690. A husband

cannot sell community property at will to

pay a. community debt to himself and re

invest the proceeds in separate property.

Sharp v. Zeller, 110 La. 61.

96. A conveyance by the husband alone

would give the grantee right to take water

from a lake as co-tenant of the wife. Gulf,

C. & S. F. Ry. Co. v. Fenn [Tex. Civ. App.]

76 S. W. 597.

97. While the acknowledgment of :3. mar

ried woman to a deed in proper form is con

clusive between the parties in the absence

of fraud, where the facts stated in the cer

tificate of acknowledgment are traversed by

answer and the answer also alleged that

plaintiff acquired the deed with notice that

the certificate was false, but the answer

failed to allege that the certificate was ob

tained by fraud, the acknowledgment will

be held valid. Brand v. Colorado Salt Co.,

30 Tex. Civ. App. 458.

08. Where one purchasing real estate con

sisting of community property by oral con

tract of the husband, enters possession and

pays the price, it will be presumed that both

husband and wife agreed to the sale and in

the absence of other showing. the purchaser

is entitled to specific performance, O'Con_

nor v. Jackson [Wash] 74 Pac. 372.
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Community debtsJ—Debts created during coverture are presumed to be com

munity debts.I They attach to the property and follow it into the hands of third

persons.‘ They constitute a property right totally distinct from the right of a minor

heir against his tutor,‘ and are prior to the right of ownership of a surviving spouse

at dissolution of the community,“ or rights of separate creditors of the spouse as

to community property,” and the creditor of the community cannot be deprived of

such priority by any action of the surviving spouse in his own name or as tutor, or

of the heirs, whether of age or not.’ Where minor heirs inherit a paraphernal claim

against the community from the mother, and the father qualifies as tutor, the

legal mortgage in their favor does not absorb their claim as community creditors,

nor alter its character from one due by the community to a debt due by the tutor.8

Registry of a claim is unnecessary to its enforcement against persons subsequently

acquiring rights in the property.. There is no legal duty on minors at the time of

sale of their interest to put at issue their right to sell the husband’s interest in com—

munity property or their own claim as community creditors.1° A voluntary expend

iture by the husband after divorce, to support and educate a minor daughter, can

not be charged against the wife’s part of the community estate.u After dissolution

of the community by death of the wife, her heirs may enforce a paraphernal claim

of hers descended to them against the community as an ordinary community debt."

Property of dissolved but unsettled community continues community property, lia

ble to community debts, regardless of successive sales to purchasers in good faith

without knowledge of such debts."

Dissolution of community, survivors-hip, and dietn'bution.“—Where the com

99. Word v. Kennon [Tex. Civ. App] 75

S. W. 334.

1. Statute construed: A claim by a separ

ste creditor of the husband seeking to en

force execution against an equity 0! redemp

tion in community lands that "real property"

was broader in meaning than “real estate"

and included interests sought to be reached.

while “real estate" which the husband could

not alienate without joinder of the wife in

cluded only title in fee, is untenable. Bail.

Ann. Codes & St. I 4491, as to power of the

husband over community property construed

in view of the interchangeable use of same

terms in other statutes. Ross v. Howard.

3i Wash. 393. 72 Pac. 74.

Meet of partition: Where a decree in

partition of a community estate adjudged the

taxes in a certain year a community debt on

the estate determines the aggregate on the

community debts. a decree that each one in

terested should recover oi! the other. half

of the community property, and that the

half interest allotted to one should be liable

for halt the debts. and that each should haVe

s lien on the part of the other for reim

bursement for any payment in excess of

the charge. the husband could not recover

for payments of interest on community debts

from the wife‘s portion. though it appears

that she had paid one halt the community

debts charged to her. and he had not paid his

half, since interest was not within the pur

view of the decree. Moor v. Moor ['I‘ex.

Civ. App] 71 S. W. 791. In an action by a

creditor to subject community property to

a note, the wife cannot maintain a cross

sction asking that the title of the communi

ty lands be divested and title be given to

her. such being an attempt to secure parti

tion of the community property with which

plaintiff was not concerned, and which de

fendants could not litigate against his ob

Jection. Teague v. Lindsey [Tex. Civ. App.]

71 8. W. 573.

2. The burden of proof is on one claiming

separate property to show otherwise. Brown

v. Lockhart [N. M.] 71 Pac. 1086.

8- Thompson v. Vance. 110 La. 26. Where

in an action on a note. the plaintiff sought

to subject certain lands in the state to the

note, which were subject to the homestead

rights of defendant's wife who answered

that before the note was given. defendant

had abandoned her permanently, and gone

without the state. taking away cattle which

were community property beyond the amount

remaining. including the lands involved. the

title to the lands was not thereby divested

out of the community estate. and was sub

Jcct to community debts. Teague v. Lind

sey [Tex. Civ. App] 71 S. W. 573.

4, 5, 0, 7, 8, 9. His right is to be preferred

in the proceeds of the sale of community

property. since it is secured neither by priv

ilege nor mortgage. Thompson v. Vance. 116

La. 26.

10. Their rights as community creditors

cannot be aflected by sale of the father‘s in

terest in the community. Thompson v.

Vance. 110 La. 26.

11. Moor v. Moor [Tex. Civ. App.] 71 S.

W. 794.

12, 18. Thompson v. Vance. iiO La. 26.

14. Validity of oral controct by surviv

lug husband with third person to clear the

title of the community property under the

statute of frauds, where the hush-\nd alone

had an interest in the estate and there were

no debts. In re Field‘s Estate [Wash] 18

Pac. 76!.
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munity is diolved by death of one of the spouses, the property falls into moieties,

one of which belongs to the survivor, the other to the heirs of the deceased spouse,

community debts first having been paid.“ That the survivor qualified will not

change the interest of heirs of the deceased spouse." Where a husband dies intes

tate, leaving no issue of marriage with the survivor, she is entitled to the usufruct

of so much of the deceased’s interest in the community as would be inherited by

children ;" such right is personal and independent and will not shield her from the

necessity of accepting or renouncing the community when called upon to elect." Her

interest in the community property cannot be affected adversely by a, sale of such

property under a power in the husband’s will."

The community survivor has only a residuary interest and can transfer no

greater right." A wife as survivor cannot sell community realty of her husband

except to pay community debts.21 A surviving husband who qualifies in time22 and

takes under a decree regular on its face" is not liable to collateral attack on his title,

and a purchaser from him for full value, acquires title as against her heirs, without

notice that the property was her separate estate.“ Where there are community debts

and the husband surviving sells community lands, the purchaser is not required to

see that the proceeds are applied to the debts, nor is his interest afiected by a sub

sequent declaration of the husband that he transferred the property for another

purpose."

15. The surviving spouse and heirs take

title absolutely which continues subject to

be divested by the creditors with power in

them to alienate it to one taking it to the

extent of a. transferor's interest. Thompson

v. Vance, 110 La. 26. On death of a husband

his half interest in the community property

vests directly in his heirs; and on death of

a. child holding an interest in the community

estate of his deceased father and surviving

mother, his interest in the father‘s estate

vests directly in his lawful heirs. McAnulty

v. Ellison [Tex. Civ. App.] 71 S. W. 670.

Nieces of a deceased husband at death of

his widow leaving no next of kin, are entitled

to property which she described in her in

ventory as his executrix as common property.

[Civ. Code, i 1386. subd. 9]. In re McCauley's

Estate. 138 Cal. 432, 71 Fee. 512. Where a

wife. the heir of a father and pre-deceased

brother donated in her testament all her

property to her husband. it became his prop

erty subject to the usufruct since that is not

changed by change of ownership. Reems v.

Dielmann [La.] 35 So. 473. Common property

referred to by a. law providing that. if a

decedent was a widow and left no kindred.

and the estate, or part thereof. was com

munity property of her and her deceased

spouse while he was living. such property

shall go to the lawful issue of any deceased

brother or sister of her spouse by repre

sentation. was such property as remains un

disposed of by the spouse at his or her

death, and did not include property which

might have been community property during

the husband's life, but which during that

time he conveyed to his wife. [Civ. Code. .5

1386, subd. 9]. In re McCauley's Estate, 138

Cal. 432. 71 Pac. 512. Where a testator de

vised his residuary estate to be divided equal

ly between his wife and children. except

ing one son. as to whom he stated that he

had advanced a certain sum to be in full

of the son's interest, and the sum advanced

was in excess of the son's pro rata share

A widow and executrix is liable for her husband’s debts and debts of

of one half the community property. but

considerably less than his share of the whole

of the community property. and no inten

tion was shown to discriminate against him,

it was not the intention of the father to dis

pose of all the community property, but only

his share, and the widow's right to take un

der the will was not inconsistent with her

right to half the community property and a

renunciation by her of her interest in the

community property, on the theory that she

could not otherwise take under the will. In

re Wickersham's Estate, 138 Cal. 355. 70 Pac.

1076.

16. The surviving wife, in Texas. by quab

ifying as survivor, does not become owner

in her own right of all community property,

making the husband's children her creditors

to the extent of their interest in the estate.

[Rev. St. arts. 1696. 2238, 2237]. Faris v.

Simpson. 30 Tex. Civ. App. 103.

17, 18. Reems v. Dielrnann [La] 35 So.

473.

19. In re Wickersham's Estate [CaL] 70

Pac. 1079.

20. Thompson 11. Vance, 110 La. 26.

21. McAnulty v. Ellison [Tex Civ. App.]

71 S. W. 670.

22. The time within which a husband

may qualify as survivor of the community

estate in Texas was not limited to four years

from death of his wife under the Probate

Law of 1876. Alexander v. Barton [Ten

Civ. App.] 71 8. W. 71.

23. An order approving his bonds. inven

tory and appraisement as survivor is conclu

sive as against collateral attack as to the

death of the wife and as to all steps neces

sary to jurisdiction. where nothing appears

on the face of the probate court decree show

ing want of jurisdiction. Alexander v. Bar

ton [Tex. Civ. App.] 71 S. W. 71.

24. Alexander v. Barton (Tex. Civ. App.)

71 S. W. 71.

25. Cruse v. Barclay, 80 Tex. Civ. App.

211.
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the community to the extent of his separate property and community property re

ceived by her.“ Where only the minors’ interest in property held in indivision is

sold, they do not become warrantors of the title so as to prevent them from after

ward urging claims against their co-owner’s interest in the property.” Where the

surviving community partner sells his interest and, as natural tutor under authority

of a family meeting, conveys at private sale to his vendee the interest of minor heirs,

the heirs, on seeking to subject the part of the community property coming to their

father to the payment of debts due them from the community, are not estopped by

failure to set up the defeasible character of their father’s interest or to urge their

claims as community creditors in proceeds for the sale of their interest."I A conq

veyance by a surviving wife of a part of community land equal to a portion to which

the daughter was entitled in the estate of the deceased husband and of the mother

in satisfaction thereof, with the acquiescence of all parties in interest, passes title

to the daughter and does not operate as a partition of the estate.”

If a surviving widow takes possession of community property beyond her share,

she owes the value of her husband’s share to his succession or heirs, and not person

ally by direct action against her to any particular creditor."

Debts incurred by a surviving wife who qualified as administrator of community

property, but did not act in that capacity for benefit of the estate, but for her personal

- advantage, and for which she gave ample security, are not liens on the entire estate

including the interest of her husband’s children.81 A husband who executed certain

notes after his wife ’s death, in renewal of notes executed by him during her life for

their joint debt, was not liable thereon as executor of her estate or as survivor."

Where the husband alone was interested in community property after the death of

his wife, and there were no debts, a contract by him for the purpose of clearing title

that another should act as administrator for a certain compensation, his duties being

formal only, not giving him right to interfere in management of the property, is

valid."

Authority of the survivor to sell,“ or that a sale was made to pay community

debts, will be presumed after great lapse of time.” A return by the executor of

sale of community property under a power in the husband’s will must show that

it was sold to pay debts, though it appears that it was sold under the power.3°

The court a qua has jurisdiction of the acceptance or rejection of the commu

nity." In dissolution proceedings, those interested cannot be represented by persons

adverse in interest, and should be made parties," heirs being entitled to appeal from

26. Flannery v. Chidgey [Tex. Civ. App.]

77 S. W. 1034.

21', 28. Thompson v. Vance, 110 La. 26.

29. McAnulty v. Ellison [Tex. Civ. App.]

71 S. W. 670.

80. Martin Davie & Co. v. Carville, 110

La. 862.

81. Faris v. Simpson, 30 Tex. Civ. App.

103.

82- Death dissolved the community and

the entire estate became subject to adminis

tration. Bank of Montreal v. Buchanan

[Wash] 78 Pac. 482.

38. In re Field's Estate [Wash] 73 Pac.

768.

84. Where a surviving husband convey

ed community land. it will be presumed, in

a suit by the children to recover the prop

erty twenty years after, that the husband

had authority to sell because of community

debts, though the vendee claiming the land,

had not been in actual possession. Cruse v.

Barclay, 80 Tex. Civ. App. 211.

85. Lapse oi.’ thirty-eight years after sale

of community property by the husband's

survivor will raise the presumption that the

sale was made to pay community debts.

Stlpe v. Shirley [Tex. Civ. App.] 76 S. W.

807.

88. In re Wickarsham's Estate [CaL] 71

Pac. 1079.

87. Reems v. Dielmann [La_] 85 So. 473.

88. The executor of the husband cannot

represent the wife’s estate on appeal from

an order of sale of community property by

them under a power in his will on the ground

that her interest was erroneously included.

since their interest is adverse to her. In re

Wickersham's Estate [Cal.] 71 Pac. 1079.

In a petltory action by one as heir and ad

ministrator of the succession of his mother,

not professing to act for creditors or for

his co-heirs who accepted the succession by

an extra Judicial partition, but who did not

authorize the suit which attacked the title.

to which the plaintiff's father, then living in
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an order of sale." A petition to recover property belonging to an estate as com

munity property of plaintiff and her deceased husband must show whether admin

istration had issued on the estate or that there were no debts and no necessity for

administration.“ As against a widow who accepts the community unconditionally,

her husband’s promise to pay a barred claim is void if not in writing as enacted.“

A partition in parts for the husband who is administrator and for heirs of the wife

leaves the heirs’ part subject to administration.“ In unconditionally accepting

the community she becomes liable only for one half the debt of her husband except

as to property which she has taken on which a privilege or mortgage subsists.“

Liability for necessaries.§5. Liability of husband.—The husband is liable

for necessaries of his wife and family,“ for which she has presumed authority to

bind him,“ unless furnished her on her personal credit ;“ but if he provides for her

she cannot bind him by her contracts unless with his authority or assent." Though

he and his wife are separated, he is liable unless an agreement or decree exists re

lieving him,“ or unless he has provided for support,“ or unless she has voluntarily

community with his mother. was a party.

the plaintiff has no standing, except to the

extent of his interest as an heir to recover

property which belonged to such community.

Wilson v. Ober, 109 La. 718.

89. Heirs of a deceased person being en

titled to all actions and defenses. necessary

to protection of their property, except those

depending on the sight of possession, the

heirs of a. deceased wife may procure an ap

peal from an order secured by executors of

the husband for sale of community property

under a. power in his will [Code Civ. Proc. i

1452]. In re Wickersham's Estate [CaL] 70

Pac. 1079.

40. Ryile v. Stammire [Ten Civ. App.] 77

S. W. 626.

41. Well v. Jacobs' Estate [La.] 85 So.

599.

42. Bevil v. Moulton (Tex. Civ. App.] 75

8. W. 60.

48. She so accepts by failing to open the

succession or otherwise protect herself and

by paying debts and continuing his business.

Martin Davie & Co. v. Carville. 110 La. 862.

44. The legislation relating to married

women in New York has not changed the

common law duty of the husband to support

his family, and he is liable for necessaries

furnished, unless the wife, by express agree

ment, charges herself personally. Grandy

v. Hadcock, 85 App. Div. [N. Y.] 173. Where

a wife died leaving land subject to a mort

gage of herself and husband to secure a loan

used to pay living expenses and for her

medical services and other family neces

saries, notes for which were not signed by

the husband but which the mortgage ex

pressly bound the mortgagor to pay. the

debts thus secured were those of the hus

band and his one-third interest in the land

after her death should be first applied to

the debt as between a. purchaser from him

and his wife's administrator. Herbert v.

Rupertus [Ind. App.] 68 N. E. 598. He can

not set off medical and traveling expenses

paid for her as against her money in his

hands. Clay v. Clay’s Guardian, 24 Ky. L.

R. 2016, 72 8. W. 810. If he receives money

from her separate estate as her agent, he

cannot charge, on accounting, sum deposited

to her credit in bank and used for family

expenses, unless she has agreed to support

the family. Young v. Valentine. 78 App. Div.

[N. Y.] 633.

45. While a husband and wife are living

together, she is presumed to be authorized

to bind him for necessaries suitable to his

estate and station. and the burden is on

him to show otherwise. Bonney v. Perham.

102 Ill. App. 634.

48. Martin v. Oakes, 42 Misc. [N. Y.] 201.

A letter by a. wife holding a large separate

estate while living in a house owned by

her father, to her husband who acted as her

agent, agreeing that if he would allow her

a certain amount per month, she would

pay the tuition of the children. does not

amount to an agreement by her to support

the family in the future so as to exempt him

from liability for support. Young v. Valen

tine. 78 App. Div. [N. Y.] 633.

47. Bonney v. Perham, 102 Ill. App. 634.

That a. husband allowed his wife to hire an

equlpage from a. stable, did not show his im

plied consent to supply materials necessary

to its use and maintenance, where it was

not shown that her allowance for personal

expenses was not reasonably sufl‘lcient. Mar

tin v. Oakes, 42 Misc. [N. Y.] 201.

48. Constable v. Rosener. 82 App. Div. [N.

Y.] 155. If a husband has made no adequate

provision for necessaries for his wife. he is

liable for medical services furnished her

though living separate from him and though

he informed the physician prior to the serv

ices that he would not be responsible there

for. Button v. Weaver, 8'! App. Div. [N. Y.]

224. That he had assigned a certain mort

gage to his wife on leaving his family, to

support herself and children, and that she

realized sufficient thereon for her support.

will not excuse him where it is not shown

Whether the wife gave a. consideration there

for or whether it was a mere gift. Cory v.

Cook, 24 R. I. 421.

411 Necessaries for children purchased

by wife after husband had left the family.

Cory v. Cook, 24 R. I. 421. Breach of an

agreement with his wife after abandonment,

amounting to a deed of separation binding

him to pay a. certain amount monthly for

her support, will revive his liability for her

maintenance. Barclay v. Barf-lay [Md] 50

Atl. 804.
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left him without sufficient cause and against his will." That necessaries were fur

nished under a void contract with the wife will not prevent his implied liability.“

If they are living apart, there is no implied agency binding the husband for her

necessaries.“ Abandonment of the wife by the husband, or turning her away with

out reasonable cause, or compelling her to leave because of ill usage, will render him

liable for necessaries suitable to his station and estate and others may credit her to

that extent." Attorney’s services to the wife for separation may constitute neces

saries.“

Liability of wife.-—Generally the wife or her separate estate is not liable for

family necessaries,“ while residing with the husband,M except by her separate agree

ment," binding her separate estate ;“ even as to expenses made by her for him, her

separate estate is not always liable.”

§ 6. Contract rights and liabilities of husband as to third persona—A mere

promise to remit when told of the claim, without any consideration for such prom

ise, will not bind a husband to pay a debt of his wife.“0 A mortgage by an insolvent

debtor to his wife, assigned for value by her to third persons knowing of his embar

rassment and that she never had any separate business, on their payment of one

fourth of its face value, is invalid as against his creditors.‘1 A contract between a

husband and a railway company for safe carriage of his wife will not be implied by

mere purchase of an ordinary ticket by him for her, any implied contract for that

purpose being in favor of the wife only." The husband is not liable for unauthor

ized purchases by the wife of other than necessaries."

50. She cannot bind him for maintenance

elsewhere. Bonney v. Perham. 102 Ill. App.

634. Where a husband whose wife had left

him with insuflieient reason and against his

protest. supported her until his efforts for

her return proved fruitless. he was not lia

ble for necessaries subsequently furnished

her. Constable v. Rosener, 82 App. Div. [N.

Y.] 155.

51. Rev. St. 1895. art. 2543. 55 1, 2. Flan

nery v. Chidgey [Tex. Civ. App.] 77 S. W.

1034.

52. Constable v. Rosener, 82 App. Div. [N.

Y.] 155. “'here a husband and wife are liv

ing apart permanently and voluntarily, no

authority is presumed on her part to bind

him for necessaries. and the burden is on the

dealer to show that they were necessaries,

that the husband failed to supply her, that

she was not at fault or that he authorized

or agreed to the sale. Bonney v. Perham,

102 Ill. App. 634.

58- Bonney v. Perham‘ 102 Ill. App. 634.

M. The attorney may sue the husband's

executors therefor. Kellogg v. Stoddard, 40

Misc. Rep. [N. Y.] 92.

55. Herbert v. Rupertus (Ind. App] 58 N.

E. 598. A wife is not compelled to use her

separate personal property to support her

husband nor to pay the expenses of his last

sickness and funeral. Robinson v. Foust

[lnd. App.] 08 N. E. 182. A voluntary ex

penditure by the husband after divorce for

support and education of a minor daughter

cannot be charged against the wife’s part of

the community estate. Moor v. Moor [Tex.

Civ. App.) 71 S. W. 794.

A law of Illlnoh making both husband

and wife liable for family expenses, though

applying to citizens of other states tem

Dornriiy residing there. will not impose any

liability on the wife to be enforced by the

courts of Massachusetts for purchases of

the husband without her knowledge while

they were temporarily in Illinois. Mandell

v. Fogg. 182 Mass. 582.

But in Nebraska medical attendance of the

husband while living with his family is a

family necessary for which the property of

the wife is liable; where afterward the fam

ily removed to another state, a judgment

against the husband in the latter state and

a return of execution unsatisfied is sufficient

to render the separate property of the wife

liable for the debt [Comp. St. 0. 53, i 1].

Leake v. Lucas [Neb.] 93 N. W. 1019.

56. Where she resides with him in a house

occupied by them as a home. she is not lia

ble for rent or value of use and occupation.

Grandy v. Hadcoclt, 85 App. Div. [N. Y.) 173.

57. A wife may make a separate contract

for her nursing and care in her last illness.

Dearing v. Moran [Ky.] 78 S. W. 217. She

is not personally liable for medical services

for herself and children, at her request, with

out a special agreement [Laws 1896. p. 220,

c. 272]. Richards v. Young. 84 N. Y. Supp.

265.

58. Medical services for her husband or

family. Hazard v. Potts, 40 Misc. [N. Y.]

365. That a husband is liable for neces

saries of his wife will not prevent her from

contracting for services as a companion or

nurse to be paid out of her own estate.

Bonebrake v. Tauer [Kan.] 72 Pac. 521.

50. Expenses for nursing husband [Rev.

St. 1895. art. 2970]. Flannery v. Chidgey

[Tex. Civ. App.] 77 S. W. 1034.

60. McBride v. Adams. 84 N. Y. Supp. 1060.

61. Monessen Nat. Bank v. Lichtenstein

[Pa.] 56 Atl. 405.

62. Aiken v. Southern R. Co. [0a.] 44 S.

E. 828.

68. If a husband furnished his wife with
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Agency of wife for husband.—The wife’s agency for the husband is always a

question of fact arising either from his failure to supply her with necessaries or from

his express or implied authority to be inferred from the circumstances.“ One at

tempting to hold the husband must show such agency."

§ ‘7. Contract and property rights and liabilities of wife as to third persons.“—

Contracts of married women are governed by the law of the state where made," un

less they concern realty, when usually the law of the situs of the property will gov

ern."

Agency of husband for wife.-—A husband cannot create a leasehold interest in

land of his wife as her agent in Minnesota.“

necessary to bind the wife by acts of her husband as her agent.7°

necessaries suitable to her position, and

means with which to pay therefor, he is

not liable for other goods sold to her, un

less prior authority or subsequent ratifica

tion is shown. Wanamaker v. Weaver [N.

Y.] 68 N. E. 135. His mere failure to give

notice of a separation will not render him

liable to a dealer without notice of the

separation, where no previous course of

dealing would authorize the seller to be

lieve that the husband approved the pur

chase. Sanger v. Bernay [Tex. Civ. App]

71 S. W. 605.

64- Martin v. Cakes, 42 Misc. [N. Y.] 201.

Sumciency of instructions regarding her

authority to act for him, charging that proof

of marriage is not conclusive evidence of

agency, and that no presumption lies of the

agency. Brown v. Woodward, 75 Conn. 254.

Express authority must be shown to hold him

liable for articles ordered by her which are

not necessaries or of such character as to

raise an implied agency for him; purchase of

jewelry. McBride v. Adams. 84 N. Y. Supp.

1060. Testimony of a third person that he

acted as broker for the wife in procuring a

loan for her husband may be considered after

proof from other evidence that she acted

as agent for the husband in that transac

tion. Brown v. Woodward, 75 Conn. 254.

That two persons are husband and wife liv

ing together, when she secures a loan on a

note signed by him, is evidence to be con

sidered. though not conclusive, in determin

ing whether he obtained the money through

her as his agent; her acts will more readily

be supposed to be performed with his con

sent than those of a stranger. Id. Where

it did not appear that the wife had any

authority to make an agreement for her

husband for work or that she had ever acted

as his agent except to keep accounts and

collect bills a statement by her to defend

ant for whom the husband performed serv

ices on receiving part payment that the

husband would complete the contract. would

not bind him. Butler v. Davis [Wis.] 96 N.

W. 661.

65. Jewelry purchased by wife.

v. Adams. 84 N. Y. Supp. 1060.

60. Property rights which depend on the

mutual rights of spouses are also treated

ante. § 2.

construction of Civ. Code provision. § 164.

providing that title to property conveyed to

a married woman by an instrument in writ

ing is presumptively vested in her as her

separate estate, as to purchasers or incum

brancers in good faith and for valuable con

McBride

Clear and unequivocal evidence is

If his agency for

sideration. Peiser v. Bradbury [Cal.] 71 Pac.

165.

67. A note signed by a wife living with,

her husband in Tennessee, delivered and

consummated in Ohio and payable there, is

an Ohio contract. Coverture is a defense in

an action on the note in Tennessee, though

valid and enforceable in Ohio. First Nat.

Bank v. Shaw, 109 Tenn. 237, 59 L. R. A.

498.

If the law of another Itlte as to power of

a married woman to contract is not proven

it will be presumed to be the same as that

of the forum. In a suit on contract made

in the other state. Peter Adams Paper Co.

v. Cassard. 208 Pa. 179.

See further, Conflict of Laws, 1 Curr. Law.

569.

68. A covenant of warranty in a deed by

a. married woman in South Carolina convey

ing land in North Carolina, must be govern

ed by the laws of the latter state as to

validity in determining whether an estoppel

is created against the covenantor to claim;

where the covenant of warranty violates

the law of South Carolina, she is not estop

ped from recovering the land. Smith v.

Ingram, 132 N. C. 959.

09. Gen. St. 1894. Q 5534.

Wallace, 88 Minn. 110.

70. Brown v. Daugherty. 120 Fed. 526.

Sufficiency of facts showing husband‘s au

thority to contract for sale of her land

(Saunders v. King. 119 Iowa. 291); to show

that he had special authority to sign her

name to a certain note, or general authority

to sign her name to notes (Bank of Raven

na. v. Dobbins, 96 Mo. App. 693). The mere

fact of the marriage relation will not raise

a presumption that he acts as her agent in

management of her interest in lands held by

them as co-tenants [Civ. Code, 5 172]. Wag

oner v. Silva, 139 Cal. 559, 73 Pac. 433. His

mere statement that he has authority to

pledge her property for his debt, is insuffi

cient evidence of such authority. Just v.

State Sav. Bank [Mich.] 94 N. W. 200. Her

denial of his authority to contract for sale

of her land. as asserted by the purchaser

attempting to enforce the contract. will show

lack of such authority, plaintiff having the

hurden to establish the agency. Saunders v.

King, 119 Iowa, 291. That she allowed him

to manage land conveyed by him to her.

sell the products and handle the proceeds,

will not show his authority to sell the land.

Id. Where a married woman was building

on a lot owned by her and the contract for

materials for that purpose was made by her

Van Brunt v.
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her is known, she may extend her liability through him by allowing him to contract

for her as to other matters," but her ratification of his acts will not raise a presump

tion of continuance of his agency." Declarations of the husband to a stranger re

garding the wife’s liability will not bind her unless his agency for her is shown,"

or unless she afterward ratifies them.“ The third person attempting to hold the

wife liable for her husband’s acts must show the agency."

Contracts in general.’°——Generally the wife may contract as if single, where

she binds her~ separate estate," and the debt appears necessary to her separate estate

husband. in an action against her to recover

therefor on the ground of his agency. evi

dence may be shown as to his purchase of

articles to be used for the property without

special instructions from her. Rahm v.

Newton. 87 Minn. 415.

11. After buying goods for her, he may

bind her for supplies for her plantation

which he manages as her agent [Code 1892.

l 2293]. Johnson v. Jones [Miss] 34 So. 88.

72. Though the act of a. husband mak

ing his wife joint purchaser of a patent

right is ratified by her joinder in a note

therefor, it will not be presumed that his

agency continues so that she will be estop

ped to claim that the note is void as against

an assignee because not indorsed “peddler's

note" as required by St. 1899. § 4223, for the

reason that he asserted to the assignee on

the purchase of the note. that there was no

defense against it. Hays v. Walker [Ky.]

16 S. W. 1099.

78. Recognition by husband of broker‘s

right to commissions from her. Winans v.

Demarest. 84 N. Y. Supp. 504. The wife- is

not bound by false statements and repre

sentations of her husband to induce a sale

of her land. Lewis v. Hoeidtke [Tex. Civ.

App.] 76 S. W. 309. In a suit by a wife to

recover stock belonging to the community

after abandonment by her husband. a conver

sation between defendant and the husband.

from whom it is claimed the horses Were

bought. is inadmissible. and where no sale

is shown to have been pleaded an admission

of evidence by the wife as to a. mortgage

by her on the horses was not prejudicial.

Word v. Kennon [Tex. Civ. App.] 75 S. W.

365. Where one became a tenant at will of

premises of the wife, entering without au

thority and paying rent. false representa

tions of the husband as to the condition of

the premises, as agent of his wife, cannot

be shown in defense. in an action by the

wife for rent. Van Brunt v. Wallace, 88

Minn. 116. Declarations of a. husband to a

stranger while in possession of his wife's

land as her agent regarding its boundaries

are not admissible against her. Perkins v.

Brinkley. 133 N. C. 348.

74. A declaration of a husband to a plain

tiff in a suit against his wife on a. note

executed by him. which it was alleged she

had agreed to pay. concerning his convey

ance of property to her to enable her to

make a loan to pay the note, could be shown

where it was communicated to the wife and

lhe admitted that such an arrangement was

made. hlclntire v. Schifi'er [Colo.] 72 Pac.

"'56. Xvi-mm a husband made a contract

with a broker to exchange real estate, a

later contract by his wife for the same pur

Dose with full knowledge of the facts. is a

ratification of the broker's acts in securing

the contrnct. Charles v. Cook. 84 N. Y. Supp.

867. Where a. wife knew that a. tenant dealt

with her husband as the real owner of prem

ises and took part in negotiations. was pres

ent when the lease was signed. received

rents and receipted in her husband's name

and had knowledge that the tenant was

improving the property relying on the lease.

she is estopped to dispute the title and

authority of her husband as against the

tenant. Western N. Y. & P. R. Co. v. Rea.

S3 App. Div. [N. Y.] 576.

75. Saunders v. King. 119 Iowa, 291.

70. Sufficiency of instruction in action

for recovery for supplies furnished a. wife

through her husband for her separate busi

ness on question whether plaintiff was en

titled to believe and did in good faith be

lieve that she was the purchaser. Seavy Co.

v. Campbell. 115 Wis. 603. Where in tres

pass as to land belonging to husband and

wife as tenants in common a settlement was

claimed to have been made with their agent.

a. deed by them after such settlement and

tendered to defendant by the alleged agent

does not show that the wife was a party to

the agency in the settlement. Wagoner v.

Silva [Cal.] 73 Fee. 433. Acts 1901, p. 859,

c. 617. subjecting the property of a married

woman to a lien for improvements and mak

ing liens enforceable before a. justice of the

peace when less than a certain amount. does

not change the general law that she is not

liable on her contracts and cannot be sued

before a justice to charge her separate es

tate therefor. Harvey. Blair & Co. v. John

son. 133 N. C. 352. Evidence in an action

against a wife on a. note executed by her

husband. which it is alleged she had agreed

to pay. in return for his conveyance of prop

erty to her to enable her to make the loan.

that at the time she admitted that such ar

rangement had been made between them.

plaintiff intended to attach the husband's

property if she did not agree to pay the note,

was not prejudicial to her. McIntire v.

Schii'fer [0010.] 72 Pac. 1056.

77. Sufficiency of recitals in note signed

by husband and wife to bind her separate

personal estate. Harvey. Blair & Co. v.

Johnson, 133 N. C. 352. That a husband is

liable for necessaries of his wife will not

prevent her from contracting for services

as a companion or nurse to be paid out of

her own estate. Bonebrake v. Tauer [Ken]

72 Pac. 521. A contract by a. wife to pay

board of an adult sister and her child is void

under the married woman‘s act since it has

no reference to her separate estate. June v.

Lababie [Mlch.] 92 N. W. 937. Separate prop~

erty belonging to a married woman carry

ing on business in her own name and hav

ing property in such business and purchas

ing goods on her own credit for that pur

pose may be subjected in equity to the
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and business ;" however, in New York, she is liable for goods purchased on her in

dividual credit, though engaged in no separate business and without separate prop

erty." The consideration for her contract must be sufficient.“0

She may contract for a. division of property as between herself and husband on

one side and her adult children on the other.“ She may obligate herself for services

to a partnership to be performed by her husband as traveling salesman.” A note

of a husband and wife without her privy examination cannot be enforced against her

separate realty.” The contract of release of a prior indorser, made by a married

woman in purchase of a note on which she is accommodation indorser, is binding.“

That part of a debt for which her note has been given is affected by usury, and

another part is that of her husband, will not prevent her liability for the part which

she owes.“ Where a husband agreed with his wife to transfer his land to her if she

would borrow money and discharge his note then due, commencement of action

against the husband on the note did not waive the right to sue the wife." A wife

making a payment in good faith after her husband’s death, on a note given by them,

void because of coverture, believing it valid as to her, cannot recover, the mistake

being one of law ;"' but her recognition of the debt after his death, by making a.

partial payment and promise to pay the remainder without a new consideration,

claims of such creditors. First Nat. Bank

v. Hirschkowitz [FlaJ 35 So. 22. A lease of

realty to a married woman and her husband,

gives her as separate property. an undivid

ed ha.lf interest in the estate, as though she

were a. feme sole, making her liable for

payment of rent though she intends in the

transaction to aid her husband in securing a

place of business. It is essential, that at

the time of contract. she have separate prop

erty and intends to charge it; but this will

not apply to a debt for property acquired

by her. as to which, the purpose to which she

intends to devote the property, or her pos

session ot separate property need not ap

pear. Kriz v. Peege [Wis.] 95 N. W. 108.

The holder of a note signed by a. married

woman has the burden of proving that she

intended thereby to bind her separate es

tate. Farmers' Bank v. Boyd [Neb.] 93 N.

W. 676; Farmers’ Bank v. Normand [Neb.]

92 N. W. 723. A parol promise by an execu

trix to pay for nursing of her testator hus

band is void under the statute of frauds.

whether made as executrix or widow [Rev.

St. 1895. art. 2543, §§ 1, 2]. Flannery v. Chid

gey [Tex. Civ. App.] 77 S. W. 1034. That a

married Woman, when acquiring property

and pledging credit therefor. intends to de

vote it to the benefit of her husband. and

that the creditor knew of this fact, thereby

being induced to extend credit to her, will

not prevent legality of her promise to pay.

if no obligation exists in the transaction

that she should so devote the use of the

property. Kriz v. Peege [Wis.] 95 N. W. 108.

78. That the note of a husband and wife

bears a statement below the signature made

by the wife to the effect that the note is

for benefit of her separate estate. which she

makes liable for its payment, will not war

rant recovery against her on the note. unless

it appears that the loan was necessary for

her separate estate or to carry on her sep

arate business. or with regard to her per

sonal services. Bitter v. Bruss. 116 Wis. 55.

79. Minners v. Smith, 40 Misc. [N. Y.] 648.

so. Release of a. subsisting valid lien is

sufficient. Field v. Campbell [lnd. App.] 67

N. E. 1040. A note for a. loan is on sulfi

cient consideration. Purchase of a. promis

sory note is on a valid consideration since

note is property. Crampton v. Newton‘s Es

tate [Mich.] 93 N. W. 250. The consideration

is sufficient if it passes to a third person at

her request; contract for release of prior in

dorser in purchase by her of note on which

she is accommodation indorser [2 Gen. St. p.

2017]. Headley v. Leavitt [N. J. Err. 8: App.]

55 Atl. 731. Where a. wife gave her note

for her husband's debt to prevent suit against

him on the note, there is a sufficient con

sideration. King v. Hansing 88 Minn. 401.

A mortgage given by a married woman on

her separate estate m_erely to secure a. prior

debt of her husband or of a. third person

without present consideration is void. Conk

ling v. Levie [Neb.] 94 N. W. 987. A note

by a lessee and his wife for past due rent.

is supported by a sufficient consideration

where the time for payment was extended,

forfeiture of the lease waived. and the lessee

allowed to remain in possession. Emery v.

Lowe [0111.] 73 Pac. 981. The validity or her

contract pledging her credit for property.

whether in form of money or any other

value, requires only that the equivalent for

the credit shall actually pass to and invest

in her without regard to any obligation pre

venting her from enjoying it as her sepa

rate property. Kriz v. Peege [Wis.] 95 N. W.

108.

81. Crouch v. Crouch, 30 Tex. Civ. App.

288.

82. Orr v. Cooledge. 117 Ga. 195.

83. Harvey, Blair & Co. v. Johnson, 133

N. C. 352.

84. If the consideration is sufficient [Mar

ried Woman's Act. § 26 (2 Gen. St. p. 2017)].

Headley v. Leavitt [N. J. Err. & App.] 55

Atl. 731.

85. Lanier v. Ollii'l. 117 Ga. 397.

86. McIntire v. Schii'fer [Colo.] 72 Pac.

1056.

87, 88. Ruppel v. Kissel, 24 Ky. L. R. 2371.

74 S. W. 220.
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does not amount to a ratification.“ An equitable lien on the estate of a married wo

man will exist in favor of one furnishing money for benefit of her estate,” and the

creditor who first moves has priority.’0

One in possession of money belonging to a married woman is liable as for money

due and received to her use, where, without her knowledge or consent, it is used

by a firm of which he is a member, on her husband’s order and credited to him.‘)1

Contracts of surctyship."—Unauthorized married women cannot become sure

ties in Louisiana.” A mortgage given by a married woman to secure the debt of a

third person cannot be avoided by her when it was made at the time she took title

to the premises and as a part of the transaction which vested her with title.“

The wife cannot become surety for debts of her husband," except in states pro

viding for such contracts by constitutional provisions or statutes which must be

strictly followed ;°' and generally there must appear a clear intention to bind her

separate estate."

80. Fletcher v. Brainerd [VL] 56 AH. 608.

90. Filing a bill to subject separate statu

tory property of a married woman to her

debts and for the appointment of a receiver

to take possession of such property, gives a

creditor is prior lien over other creditors as

to the funds in the hands of the receiver, if

the suit is successfully brought to final de

cree. The decree takes effect by relation

to the appointment of a receiver. First Nat.

Bank v. Hirschkowitz [Fits] 85 So. 22.

Ol. The firm or its members did not part

with anything of value in return for the

money and the wife did nothing to change

the condition of the partner nor did she fail

to disclose her interest nor was she re

sponsible for any impression of the partner

th at the money was the property of the hus

band or that he had the right to dispose of

it as her property. Comer v. Hayworth, 30

Ind. App. 144.

92. Sufficiency of statement in affidavit by

a wife on application to open a decree fore

closing her mortgage to secure her hus

band's debt to show that the money was

advanced to prepare the premises for an Ille

gal purpole. Hallowell V. Daly [N. J. Eq.]

56 Atl. 234.

Where one loaning money to a husband

took the note of the husband and wife with

out negotiations with her, he cannot set up

an “tunnel against her to prevent her as_

sertion that she was a mere surety. thter

v. Bruss, 116 Wis. 55.

in an action on a note of husband and

wife. a law providing that transactions be

tween the trustee and beneficiary are pre

sumed to be without lufl'lcicnt coulderatlon

as to the latter and under undue influence.

will not apply where the wife contends that

she signed as l more surety under undue in

fluence of her husband [Civ. Code i 158, con

strued in connection with l 2235]. Farmers’

& Merchants' Bank v. De Shorb, 137 Cal. 685,

70 Pac. 771.

98. State ex rel. Mt. Calvary M. E. Church

1. St. Paul [La] 35 So. 389.

M. Conkling V. Levie [Neb.] 94 N. W. 987.

'5. Transactions by which it is intended

that a wife should hind herself or property

for debts of her husband. cannot be sus

tained as between the parties, whatever their

form. nor can the wife be estopped in at

tacking them by her own admissions or con

duct. nor is she confined in cases of authen

tic acts, to counter-letters or interrogatories,

but may resort to parol evidence. Caldwell

v. Trezevant [La] 85 So. 619. No personal

liability as to a married woman arises from

her signing her husband's note as surety.

Magofl'ln v. Boyle Nat. Bank, 24 Ky. L. R.

586, 69 S. W. 702. Where a. contractor bor

rowed money to complete a. building, giving

a note and mortgage on realty from himself

and wife, the land being held by them as

tenants by entirety, and the owner was un

able to pay the contractor and assigned to

him a contract for purchase of the land,

which land was afterward conveyed to the

wife, the conveyance did not render her a.

principal instead of a surety on the notes

and mortgage. Guy v. Liberenz. 160 Ind. 524.

96. Though the wife's name appeared first

on notes of herself and husband, which are

in substance an assumption by her of his

debt, she is not liable unless she binds her

separate estate as required by statute by

mortgage or other conveyance [St. 1899, i

2127]. Planters' Bank & Trust Co. v. Major,

25 Ky. L R. 702, 76 8. W. 831. A married

woman's consent that her separate property

shall be liable for her husband‘s debts must

be in writing and executed according to the

statute regulating conveyances by married

women of the class of property to which the

consent relates [Express provision of Const.

1885, art. 11, § 1]. Springfield Co. v. Ely

[Fla] 32 So. 892. Written authority given

by a wife to her husband to deposit certain

stock certificates from her separate property

as collateral security for his debt. together

with a mutual agreement between the wife

and creditor after her divorce from her hus

band. substituting other stock certificates in

the place of those deposited by the husband.

will entitle the creditor to subject the latter

certificates to his debt; the wife‘s consent to

the original pledge was suiilcient under Con

stitution 1885, art. 11. § 1. Id. The mort

gage of a married woman to secure her hus

band's debt is valid if made according to

statutory requirements. Hailowell v. Daly

[N. J. Eq.] 56 At]. 234. A mortgage executed

by a wife on her separate estate to indem

nify her husband's sureties. is voidnbie

merely and she must avoid it by some affirm

ative action of herself or her prlvies (Burns'

Rev. St. 1901, 5 6984]. Field v. Campbell
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Whether a married woman is surety or principal is to be determined from

whether she received in person or as to her separate estate, the consideration of the

contract and not from its form." Her action in signing a. note and mortgage on

realty, held by herself and husband as tenants by entirety, in securing a statutory

deduction, will not estop her from asserting that she was a mere surety, if it does

not appear that the mortgagee had been misled to his prejudice.”

[Ind. App.] 68 N. E. 911: former opinion, 67

N. E. 1040. The wife cannot become her hus

band's surety in Louisiana, but she may be

come the surety of a partner to secure ad

vances to the partnership, though her hus

band is a member thereof, the partnership

being a distinct personality from the indi

viduals who compose it. Stothart v. Hardie

& Co., 110 La. 696. A mortgage executed

by a. married woman on her separate prop

erty. to secure a. debt of her husband, is

valid, though the whole consideration went

to him. Wilson v. Neu [Neb.] 95 N. W. 502.

97. Where husband and wife joined in a.

deed with covenants of general warranty,

conveying his lands in trust to secure debts

owed by him to her, she is not bound by

covenants of warranty in a subsequent sim

ilar deed in which she Joined with the hus

band, conveying the same land to another,

where the first deed was not postponed to

the second nor was there any reference to

her separate estate [Code. i 2502 (Amended

Act March 6. 1800)]. Augusta Nat. Bank v.

Beard’s Ex'r. 100 Va. 687. Where a husband

and wife joined in a. deed with covenants ot‘

warranty, conveying his land in trust for

her to secure his debt to her. a. second sim

ilar conveyance of the same land by them.

to secure debts of his to a third person, will

not amount to a. release of her interest as

required by the first deed where no such

purpose is disclosed by the second deed. Id.

A mere covenant of warranty in a deed by

husband and wife, conveying land which had

been previously conveyed by both of them

with covenants of general warranty to a

trustee to secure debts owed by the husband

to the wife, will raise no implied promise

to charge her separate estate [Code. 5 2502].

Id. Signing a note will create no presump

tion of consideration or of intent of a, mar

ried woman to bind her separate estate.

Farmers' Bank v. Boyd [Neb.] 93 N. W. 676.

Where it appears that a married woman had

signed a. judgment note as surety for her

husband who was a. builder, and had pur

chased materials from plaintiffs to a. certain

amount, part of which had gone into the

wife's houses, and it did not appear wheth

er two sums paid upon the debt was the

money of the husband or the wife, the Judg

ment should be opened as to the wife as to

the amount in access of the value of mate

rials put into her houses. less the first pay

ment made, when the materials for her bene

fit constituted the only indebtedness to plain

tiffs. Hill y. Garrison, 20 Pa. Super. Ct. 440.

98. Where it appears that an indorse

ment by a married woman of a. note was

solely for her husband’s benefit and she re

ceived no benefit from the consideration.

she was surety of her husband and not lia

ble on the note [Burns' Rev. St. 1901. i 6964].

John C. Groub Co. v. Smith [Ind App.] 68 N.

E. 1030. Where the consideration for a. note

of husband and wife secured by their mort

gage on realty held by them as tenants by

entirety, was used entirely to pay the bus

band‘s individual debts, the wife was a

surety only. Guy v. Liberenz, 160 Ind. 624.

As to the note of a. husband and wife secured

by a mortgage on land held by them as ten

ants by entirety, no presumption exists that

the consideration was not used for the bone

fit of such land or that she is surety. the

burden being on her to allege and prove such

fact. Id. Where after execution of la. mort

gage by a. husband and wife including her

separate estate to indemnify his sureties.

she subsequently obtains a loan on other

separate property to relieve her land from

the mortgage which has become a valid

lien by her election not to defend against it,

she cannot defend against the later mort

gage on the ground that it was made to se

cure her husband's debt, since the consid

eration was the release of a. subsisting lien.

Field v. Campbell [Ind App.] 68 N. E. 911;

former opinion 67 N. E. 1040. Where it ap

peared that at the time a husband and wife

executed notes to a bank. his account was

overdrawn and the bank held a. note for such

overdraft against him, and when he nego

tiated the note executed by himself and

wife its prOceeds were applied to such in

debtedness, and the balance placed to his

credit, the wife having nothing to do with

the transaction. it sufficiently appeared that

she signed as a. surety merely. so that re

covery could not be had against her. though

her name appeared first on the notes. Plant

ers' Bank & Trust Co. v. Major. 25 Ky. L. R.

702, 76 S. W. 331. YVhere property is sold

to the wife after refusal to sell to the hus

band because of his inability to give se

curity, and title is conveyed to her with her

knowledge. she executing a mortgage to se

cure the purchase money. she is liable as

principal and purchaser and not as a surety

on the debt of her husband. so as to render

her not liable on the purchase notes. Mc

Donald v. Bluthenthal, 117 Ga. 120. Where

a husband borrowed money executing mort

gages on his separate property and no part

of the loan was applied to the benefit of the

wife's separate estate and after maturity

of the mortgages. the husband and wife gave

a. deed of trust as additional security on

city lots, a part interest of which belonged

to the wife. with knowledge by the bene

ficiaries that the deed was given to secure

his debt and that she had received no bene

fit of the money, she and her property

were merely surety for his debt. ‘Vhite v.

Smith, 174 M0. 186. Where a. husband in

debt to a bank of which he is president bor

rows money to pay the debt and his wife,

under no liability therefor, gives her in

dividual note with bank stock as collateral

and her bond secured by mortgage in which

her husband joins, she is surety only for

his debt. Stewart v. Stewart [Pa.] 56 Atl.

323.
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A subsequent creditor of the husband cannot require the holder of a former

mortgage, given by the wife on her land to secure his debt, to proceed against her

property first nor claim subrogation to the mortgagee’s security against her.1 A

wife executing a mortgage on her property to secure her husband’s debt does not

stand as his surety, so that her property is released by a. novation which would re

lease a mere surety.a A pledge of a promissory note of a wife to secure a debt part

hers and part that of her husband, the separate interests being readily ascertained,

is valid as to the part of the debt due from the wife, and the pledgee may recover

against her on maturity.‘ Where husband and wife gave a. mortgage on realty owned

as tenants in entirety, to secure their note, the wife acting merely as surety, her sub—

sequent joinder with him to secure a deduction under the statute is not an election

by her to treat the note and mortgage as binding her.‘ Appointment of a. receiver

for an indefinite time for rent of a married woman’s separate property, which was

mortgaged to secure her husband’s debt, she joining in the assignment of the rent,

was not a deprivation of her property without her consent and due process of law.“

Where husband and wife conveyed property of her separate estate to a third person,

who immediately reconveyed to the husband, both conveyances reciting a. cash con

sideration, a subsequent purchaser from him cannot be charged with notice that the

transaction was only colorable and made to evade a provision of the instrument

creating her separate estate, by which she was prohibited from selling or encum

bering it for debts of her husband.‘

Conveyances; mortgages; contracts to convey; powers—Statutes permitting

married women to convey their property must be strictly construed! A married wo

man’s deed conveying her common-law estate is valid and enforceable in Missouri.8

A wife must acknowledge privin her conveyance of her separate estate” or her con

tract to convey,‘0 and it must appear that she signed willingly.u The husband gen

erally must join in her conveyance or mortgage,“ but if she executed a. deed without

00. Guy 1?. Liberenz, 160 Ind. 524.

1. Stewart v. Stewart [Pa.] 66 Atl. 323.

2. Magoffin v. Boyle Nat. Bank, 24 Ky. L.

R. 585. 69 S. W. 702.

3. Johnston v. Gulledge, 115 Ga. 981.

4. Burns‘ Rev. St. 1901, § 8417a. Guy v.

Liberenz. 160 Ind. 624.

5. De Berrera v. Frost [Tex. Civ. App] 77

8. W. 637.

ll. Johnson v. Mutual Life Ins. Co.. 24 Ky.

L. R. 668, 69 S. W. 751.

7. Acts 1869-70. p. 113, c. 99, providing that

married women over twenty-one, owning

land. shall have the power of disposal as it

single. but that such provision shall only

apply to women who have abandoned their

husbands or have been abandoned by their

husbands, or whose husbands are insane.

does not render the deed of a. married woman

valid. who does not come within such classes

by which she conveyed her land to her hus

band without his Joinder. though she was

privily examined. Worrell v. Drake [Team]

75 S. W. 1015.

8. Statute relating to married women.

.\ioston v. Stow. 91 Mo. App. 554.

9. Pub. Laws 1898, p. 685. i 39, provides

that "no interest." of hers shall pass without

it. Schwnrz v. Regan. 64 N. .l'. Eq. 139.

Sufficiency of evidence to impeach certificate

of acknowledgment of execution of deed by

husband and wife relinquishing her dowcr.

where she is the principal attacking witness

and did not assert her claim until 33 years

after execution, and after the death of the

husband and the acknowledging officer.

Swett v. Large [Iowa] 97 N. W. 1104. Sufii

ciency of contents or acknowledgment by

wife of deed of Wife and husband to wife‘s

separate property. under Pasch, Dig. art.

1003. Estes v. Turner, 30 Tex. Civ. App. 365.

A purchaser under a contract by a married

woman. unenforceable for failure of proper

statutory acknowledgment by her, cannot

compel a. conveyance by her subsequent

grantee who took with notice 0! the contract

[Pub. Laws 1898. p. 670. 5 39]. Ten Eyck v.

Seville. 64 N. J. Eq. 611. Act 1891. p. 89, c. 91.

requiring a privy examination of a married

woman as to the conveyance 01' house turni

ture by chattel mortgage or otherwise ap

plies only to like conveyances creating liens

and not to a. note signed by herself and bus

band binding her separate estate for moneys

received for its benefit. Harvey, Blair & Co.

v. Johnson, 133 N. C. 352.

10. Pub. Laws 1898. p. 685. i 39.

v. Regan. 64 N. J. Eq. 139.

11. If the officer's certificate of acknowl

edgment of a. married woman‘s deed fails to

state that he knew her or that she signed

willingly. the deed is void. McAnulty v.

Ellison [Tex. Civ. App.] 71 S. W. 670. Suffi

ciency of evidence in an action on a note and

mortgage of husband and wife to show that

she executed them freely and voluntarily.

Parmers' & Merchants' Bank v. De Shorb, 137

Cal. 685. 70 Pac. 771.

See. also. Acknowledgment, 1 Curr. Law 17.

12. An individual contract of a married

Schwarl
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his joinder and afterward becoming a party, while a feme sole trader, to a partition

proceeding in which the land conveyed by her is concerned, she will be deemed to

have ratified her deed if she does not repudiate it." She may execute a power given

before marriage without his joinder in Alabama.“

That consideration for a deed of a husband and wife was largely an old account

due from her husband to the grantee is insufficient to avoid the conveyance." She

is bound by covenants in her deeds referring to her separate property.“ She can

not deny the recital of her deed conveying her separate property as a consideration,

as against a subsequent innocent purchaser." A sale of realty by the wife will not

be held a mortgage merely because she believed it to be such." One entering land

of a married woman under her void contract for its sale is liable only for rent."

That she permits a grantee and his subsequent grantees to take possession of land

and improve it under a void deed from her will not estop her from its recovery.2°

An invalid power of attorney, given by a wife to sell her separate realty, and in

which her husband did not join, and a deed from the attorney, may be shown as

a basis for a claim for improvements-in good faith by the grantee.‘1 Threats by

the husband to leave his wife, by which he procured her signature and acknowledg

ment to sale of a homestead, will not prevent specific performance where the vendee

is entirely innocent.22 Indorsement by a notary on the back of a contract by the

husband and wife for the sale of her land, whereby an extension of time is given

for the first payment, made without authority of the wife, will not avoid the contract

nor warrant her repudiation.”a

The wife may, as to an innocent person without notice, lose her rights in prop

erty," but her husband’s grantee of lands which they own jointly can have no ad

woman for sale of her lands and to execute a

bond given for a deed is void and furnishes

no consideration for notes for purchase

money [Burns' Rev. St. 1901. § 6961]. Shirk

v. Stafford [Ind. App.] 67 N. E. 542. Mort

gage [St. i 2128]. Deusch' v. Quests, 25 Ky.

L. R. 707, 76 S. W. 329. Where a husband

and wife accepted an offer for purchase of

her real estate and executed a joint deed.

which the purchaser rei‘used on tender of

the contract so executed as to her, the pur

chaser could not object that it was invalid

because of the husband's failure to Join

therein, nor because of want of mutuality.

Hoffman v. Colgan, 25 Ky. L. R. 98, 74 S. W.

724. Where a grant is made to husband and

wife as such. the husband's consent is not

necesary to her conveyance of her interest to

a. third party and it will convey an interest

to him as tenant in common with the hus

band of the fee as well as the rents and

profits during her life [Rev. St. 1878. §§ 2067

2069, 2340, 2342]. Wallace v. St. John [Wis.]

97 N. W. 197. A deed of a Wife's land.

signed and acknowledged by herself and

husband referring throughout to the gran

tors as parties and in the plural number,

which the husband acknowledged to have

signed as his free act and relating to prop

erty as to which neither husband nor wife

made a. claim during their life, was a. joint

deed, though the husband's name did not

explicitly appear in the introductory clause

[Rev. St. 1879, i 669]. Peter v. Byrne, 175

Mo. 233.

13. In re Simon's Estate, 20 Pa. Super. Ct.

460.

14.

Lide v. Park, 135 Ala. 181.

Power of foreclosure of mortgage.

A deed of her

land in Texas may be executed by her hus

band and another acting under a power of

attorney from the wife, privily acknowl

edged by her [Rev. St. art. 635]. Nolan v.

Moore [Tex.] 72 S. W. 683.

15. Pratt Land & Imp. Co. v. McClain, 135

Ala. 452.

16. McGuigan v. Gaines [Ark.] 77 S. W. 52.

17. Johnson v. Mutual Life Ins. Co., 24

Ky. L. R. 668, 69 S. W. 751.

18. Where a. wife duly authorized, exe

cutes an instrument, in form a sale of land,

and takes a. counter-letter securing a. right

to redeem within a. year, and it is not al

leged or proved that her purpose was to pay

her husband‘s debts, and the price was suffi

cient, and the purchaser holds possession as

owner for six years in good faith, that she

intended to execute, and believed that she

had executed a mortgage, is no ground for

holding the transaction to be other than a

sale. Caldwell v. Trezevant [La.] 35 So. 619.

19. Shirk v. Stafford [Ind. App.) 67 N. E.

542.

20. Smith v. Ingram. 132 N. C. 959.

21. Nolan v. Moore [Tex.] 72 S. W. 588.

22. Johnson v. Weber [Neb.] 97 N. W. 585.

23. Johnson v. Weber [Neb.] 97 N. W.

585.

24. Where a husband and wife owning

land in entirety, conveyed it to a third per

son who negotiated a. loan for benefit of the

husband, to whom the third person recon

veyed the property, the deeds being absolute

in form. and it was agreed between husband

and wife that when the loan was made the

land should be reconveyed, the renter at

time of loan knowing nothing of such agree

ment or conveying of title, except as shown
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verse possession until the husband’s death." Knowledge of a married woman that

her husband is negotiating an exchange of a whole tract of land owned by her and

him together in his own name, or has exchanged it as his own land, or her casual

expression of satisfaction with such an exchange, or her silence, will not bar her

right by an estoppel in pais.2° Joinder with her husband in a suit for cancellation

of his sole contract for the sale of land in which they each owned an undivided half,

and for forfeiture of all payments by the vendee under such contract, amounts to an

acceptance and ratification of the contract by the wife.“

Where a grandfather agreed to bequeath property to his grandson’s wife, if she

survive him, in return for maintenance and comfort to her husband during life and

payment for medical services, and funeral expenses of the grandson at his death, she

was entitled to enforce the contract against the grandfather’s estate, where she ex

pended her property, relying on the promise.“ A parol gift of realty from her

father and taking possession with her husband will not estop a wife from setting

up an equitable title therein, by an agreement for consideration, that a purchaser

shall take a deed directly from the father and by surrendering possession under such

agreement.” Where a mother borrowed money from her daughter, executing notes

therefor, to the amount of which, after the daughter’s marriage, the latter would

have been entitled on an equitable settlement between herself and husband, whether

the husband had reduced it to possession or not, the mother was not entitled to

set off a claim against the husband against the notes.“0 An agreement between a

mortgagor and mortgagees whereby, for a certain consideration and payment of

the costs of a foreclosure sale, the mortgagees, without the wife’s knowledge, al

lowed the sale to be made as advertised and arranged not to advertise the property

under the mortgage until later, amounted to a suspension of the right to foreclose,

discharging the wife from liability.”1 Where a husband gives another a warranty

deed of land and with the proceeds buys land, taking title by entireties in himself

and wife, such land is not bought with the money of the third person so as to sub

ject it to his execution as land held in trust, though he obtains a judgment against

the husband for breach of the covenant of warranty." A married woman in Ken

tucky can contract for the building of a house on her land without concurrence of

her husband," and may sell her separate estate or trust estate, conveyed or devised

to her, on any terms satisfactory to her, or convey by deed of gift, if her husband

joins.“

A deed to her passes the legal title to her as her separate estate."

by the abstract he had the right to rely on 80- Terry v. Warder, 2-5 Ky. L. R. 1486, 78

such apparent title of the husband to the 8. W. 154.

property, and was not put on inquiry as to 81. White v. Smith. 174 Mo. 186.

the secret agreement betiween husband and 82. Burns’ Rev. St. 1901. L6; 3396-3398.

wife. by the fact that she transferred her

interest Just before the loan was made, or

that the conlderation in the deed was nomi

nal [Burna' Rev. St. 1901, i 6964]. Webb V.

glancock Mut. Life Ins. Co. [Ind. App.] 86 N.

. 470.

25. Grantee holds the life estate by the

curtesy. McNeeley v. South Penn Oil Co.,'52

W. Va. 616.

20. McNeeley v. South Penn Oil (30., 52 W.

Va. 616.

21'. Whiting v. Doughton, 31 Wash. 827, 71

Pac. 1026.

28- Robinlon v. Foust [Ind. App] 68 N. E.

82

2t). Cauble v. Worsham [Tex.] 70 8. W.

137.

Curr. Law, Vol. 2—18.

Mercer v. Coomler [Ind. App.) 69 N. E. 202.

33. St. § 2128. Ware v. Long. 24 Ky. L. R.

696, 69 S. W. 797.

84. Gen. St. c. 62. art. 4. i 17, providing

for sale of property and trust estates of mar

ried women. Johnson v. Mutual Life Ins.

(20.. 24 Ky. L. R. 668, 69 S. W. 751.

85. A deed by an execution purchaser to

a. married woman passes the legal title as

her separate estate or as the community ea

tate of herself and husband, and vests the

real and beneficial interest, either in her as

her separate property or in herself and hus

band as community property, unless the legal

title was for the use and benefit of another.

Williamson v. Gore [Tcx. Civ. App.] 78 S. W.

563.
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Fraudulent com)eyances."—-Transactions between husband and wife in preju

dice of creditors will be carefully scrutinized, but there is a presumption of their

good faith which must be overcome by afiirmative proof.“ Money or property deliv

ered by a wife to her husband is presumed to be a gift as between her and his cred

itors, and the burden is on her to show that it is a loan.“

§ 8. Torts by husband or wife or b0th.—A minor cannot recover damages from

his father and step-mother for personal injuries inflicted by the step-mother."

Where misrepresentations regarding a wife’s land sold by herself and husband were

made by both, he was equally liable with her therefor, though he acted as her agent;

and though, in assuming to make such statements, he was merely mistaken.“

Where a husband and wife executed a. deed containing a false statement as to the

amount of incumbrance on property assumed by the grantee, the husband was lia

ble for the amount the grantee was compelled to pay because of the deceit.“

36. See article Fraudulent Conveyances.

for full treatment of rights of creditors in

property transferred between husband and

wife.

37. Lynch v. Englehardt, etc., Co. [Neb.]

96 N. W. 624. The burden is on one en

deavoring to foreclose 8. Judgment lien

against land for a. debt of a. husband where

he had conveyed the land to a third person

and the third person had conveyed to the

wife, to show fraud and want of consider—

ation. Fishel v. Motta. [Conn.] 56 At]. 658.

Creditors seeking to subject a wife‘s land to

debts of her husband because he used part

of his salary exempt from their claims. to

pay off an incumbrance thereon, she not

pleading the exemption, must show that the

money so used was subject to their claims.

Furth v. March IMO. App.] 74 S. W. 147.

Where a creditor sues to set aside a. convey

ance by an insolvent to his wife, she must

show that she is an innocent purchaser for

a. valuable consideration. “'alker v. Harold

[Or.] 74 Pac. 705. Fraudulent conveyance as

between husband and wife and preference

of debts owed by husband to the wife. Vie

tor v. Swisky, 200 Ill. 257; Chinn v. Curtis, 24

Ky. L. R. 1563, 71 S. W. 923; Craig v. Cono

ver. 24 Ky. L. R. 1682, 72 S. W. 2; Bnlz v.

Nelson, 171 M0. 682; Jayne v. Hymer [Neb.]

92 N. W. 1019; Omaha Brew. Ass'n v. Zeller

[Neb.] 93 N. W. 762; Willis v. \Viliis. 79 App.

Div. [N. Y.] 9; Gustin v. Mathews. 25 Utah.

168, 70 Pac. 402; Oppenheimer v. Collins. 115

Wis. 283, 60 L. R. A. 406; Farmers' Bank v.

First Nat. Bank, 30 Ind. App. 520; Roberts

v. Brothers. 119 Iowa, 309; Liver v. Thielke,

115 Wis. 889; Behrens v. Steldley, 198 Ill.

903; Shields v. Lewis. 24 Ky. L. R. 822. 70

S. W. 51; Florida. L. & T. CO. v. Crabb [Fla]

83 So. 523; Blossom v. Negus, 182 Mass, 515.

Sufficiency of proof of fraud. either actual

or constructive in the transfer of property

by a. husband to a third person and by third

person to the wife (Fishel v. Motta [Conn.]

56 At]. 558); of evidence in an action by cred

itors to subject property given by the bus

band to his wife before they became cred

itors to his debts to show delivery of the

property to her (Fletcher v. Wakefield [Vt.]

54 Atl. 1012). Any presumption of want of

consideration is of fact and not of law.

Fishel v. Motta [Conn.] 66 Atl. 658. To

maintain a. suit to set aside a conveyance

made by a third person to a wife. a creditor

must show a debt due him from the husband

A hus

at time of conveyance or that the convey

ance was made in expectation of contracting

such debt and to prevent its collection.

Jayne v. Hymer [Neb.] 92 N. W. 1019. A

voluntary conveyance between husband and

wife cannot be set aside at the suit of a

judgment creditor without showing insol

vency of the debtor or that sufficient prop

erty was not retained to pay existing indebt

edness. Multz v. Price, 82 App. Div. [N. Y.]

339. Where it appears. in an action to set

aside the deed of a third person to a. wife

as in fraud of husband's creditors that the

grantor, holding the land as security for a

debt of the husband, conveyed it as a gift to

the wife with the husband's consent, and as

a part of the same transaction cancelled the

debt, the conveyance will not be set aside.

Blossom v. Negus. 182 Mass. 515. The value

of land in possession of a wife, conveyed to

her by her husband's fraudulent grantee, is

subject to the grantor’s debts. to the extent

at least of all excess of the amount actually

due the grantee from the husband in absence

of homestead rights. Omaha Brew. Ass‘n v.

Zeller [Neb.] 93 N. W. 762. Realty bought

by a debtor in his wife's name. or paid for

with his money, is subject. in equity, to his

debts contracted prior to conveyance to the

wife. Florida L. & '1‘. Co. v. Crabb [Fla.]

33 So. 523. Where a. solvent husband, with

his wife's consent, expends all his money in

improving her property greatly increasing

its value. creditors for materials. who be

lieved the property to belong to him, may

follow the improvements to the land. Brand

v. Connery [Mich.] 92 N. W. 784.

38. Where evidence appears that a. gift

was intended, and that he dealt with the

property as his own, parol evidence of.“ a

private understanding between them that the

transaction was a. loan to the husband by the

wife will not rebut the presumption of gift

as against creditors of the insolvent husband.

Horner v. Huffman, 62 W. Va. 40.

89. McKelvey v. McKelvey [Tenn.] 77 S.

W. 664.

40. Where plaintiff in an action against

her for falsely representing the amount of her

land in a. sale to him, testified as to such

false representations, 9. further statement by

her as to the amount of the land made after

the transaction was closed could be admitted

as corroborating the claim of misrepresenta

tion. Lewis v. Hoeldtke [Tex. Civ. App.] 78

S. W. 309.
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band is liable for an assault by his wife only when she is coerced by him, though

he is present." Her plea to an action to charge her with individual liability for

tort, that he was present and participated, is insufficient, as merely raising a prima

facie presumption of his coercion, which is an essential ingredient of her defense.“

His liability for her tort which is not committed with any reference to her separate

property is not affected by her statutory right of separate estate and its manage

ment.“ He is not liable for her negligent act, not committed in his presence or

by his direction, while driving his team as his wife and not as his servant.“ She is

not liable for deceit for joining with him in a deed falsely stating the amount of

incumbrance on property assumed by the grantee, where the property is not hers.“

That a judgment has been recovered against her for making the same slanderous

accusation independent of him was no bar to an action for slander against him."

§ 9. Torts against husband or wife or both. Wrongs to property.—Hus

band and wife may sue jointly for trespass on lands held in common.“ He may

sue for injury resulting in a past reduction of the value of rents and profits

of her lands without joining her as plaintiff.“ If he is in possession of her

land with her consent-and puts in a crop, furnishing materials under an arrange

ment whereby he is to have the entire proceeds, he may sue in his own name for

~tort as to the unsevered crop, without regard to the form of the contract with

his wife.“0

Wrongs to the person.—The liquor laws usually provide a redress for in

juries resulting from sale of liquors to the husband.“

Death or personal injuries—The statutory right of action for the negligent

killing of the husband is sometimes invested in the wife, to the exclusion of other

dependents,‘2 or the administrator.“8 A wife freed from disability to sue may

recover for expense, notwithstanding she might have looked to her husband who

was liable.“ In California a deserted wife may sue a third person for wrongful

death of a child.“ The husband may recover for loss of his wife’s services and

her companionship, though her earnings are separate and her right of action is

sole." Husband and wife cannot recover damages separate to each in their

i

one killed by negligence of another can sue41. Interest from commencement of suit

for his death, though he left children [ActWhere the date of payment was not shown.

Brunnell v. Carr [Vt.] 56 Atl. 660.

42. Edwards v. W'esslnger. 65 S. C. 161.

48- Gen. Laws, c. 194, 5 14. McElroy v.

Capron ER. 1.] 54 At]. 44.

44. Henley v. Wilson, 187 Cal. 273. 70 Pac.

21. 58 L. R. A. 941.

45. Burns' Rev. St. 1901. i! 6965. 8986.

Radke v. Schiundt, 80 Ind. App. 213.

4B- The deed does not come within the

Married “'oman's Act and her common law

liability does not extend to torts based on

contract. Brunneli v. Carr [Vt.] 56 At]. 660.

47. Cushing v. Hederman. 117 Iowa. 687.

48. Code Civ. Proc. 5 384. Wagoner Y.

Silva, 139 Cal. 559. 73 Pac. 433.

40. He is entitled to such rents and profits.

Jones v. Ducktown 8., C. & L 00.. 109 Tenn.

375.

50. Chorman v. Queen Anne's R. Co. [Del.]

54 At]. 687.

51. See Intoxicating Liquors.

5:. Section 33. Act April 18. 1899. relat

ing to mines. Willis C. d: M. Co. v. Grizzell.

198 Ill. 313. Even though the husband is a

minor and his father is alive [Rev. St. 1899.

II 3820, 2866, 2868 (miner‘s death). Poor v.

Watson. 92 Mo. App. 89. Only the widow of

April 26. 1855 (Pub. Laws. 309)]. Marsh v.

\Vestern N. Y. & P. R. 00., 204 Pa. 229.

See Death by Wrongful Act. 1 Curr. Law,

865.

53. Right of action for death of an em

ploys in a. coal mine is personal to his

widow and children and cannot be main

tained by his administrator. Act March 2.

1891. § 13 (Burns' Rev. St. 1876. §§ 74. 73;

Horner‘s Rev. St. 1897. § 5480a). Dickason

Coal Co. v. Unverferth, 30 Ind. App. 546.

54. Where a. wife makes a. debt for med

ical attendance because of assault by a third

person. she may recover for such attendance

though her husband was liable therefor [Rem

St. 1899. 5 4335. authorizing her to sue with

out ioinder of her husband]. Hickey v.

Weich. 91 Mo. App. 4.

56. Where a husband threatened the life

of his wife and drove her and her infant

child from home. so that she was compelled

to seek a divorce. and after divorce did not

contribute to the support of either. his acts

amounted to a desertion of his family [Coda

Civ. Proc. 5 376]. Deiatour v. Mackay, 13!

Cal. 62L 73 Pac. 454.

50. Southern R. Co. v. Crowder, 135 Ala.

417.
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joint action." Where husband and wife joined in an action for personal in

juries to her, the cause being barred unless coverture saved her the right to sue,

the action being essentially the wife’s under the statute and he being merely a

formal party, coverture suspended the limitation, though on recovery the hus

band could reduce the judgment to possession, subject to her equity.“ A suit

in Louisiana under the community regime, to recover damages for personal in

juries of a married woman, must be brought by her in her own name for her

separate use and benefit, with authorization of her husband or the court.“ In

Texas, the wife is neither a necessary nor a proper party to a suit by the husband

for injuries to her from defendant’s negligence,“o but joinder of him as plaintiff

in an action begun by her before marriage is not rnisjoinder.‘1

Judgment in a joint action by husband and wife for personal injuries to the

latter is res judicata as to all issues therein determined in an action by the hus

band for damages for the same injuries;°’ but a judgment in favor of a. wife in

an action by her cannot be admitted as evidence in an action by the husband for

loss of her services and expense of medical treatment." Where he sues for in

juries to her in his own name, under pleadings showing his object to be recovery

of damages for her personal injuries, and his want of capacity to sue is not raised

seasonably, judgment for damages may be given, which will become the prop

erty of the wife ;°‘ and she having appeared and testified and actively assisted in

prosecution, the judgment is res judicata as against her.“

Damages for personal injuries to the wife may include compensation for

pain and suffering past and future and permanent injuries,” physician’s serv

ices," damages to the community, permanent and temporary, mental anguish,

cost of nursing and loss of her household services ;“ the husband may recover

services in nursing her, but not loss of salary while so engaged.” In an action for

personal injuries, she cannot recover for inability to perform manual labor,” nor

for loss of earnings or diminished capacity to earn, if she has never had a sep

arate estate, or does not expect to hold one, or is not engaged in separate busi

ncss.’1

57. Joint action to recover separate dam- 88. Suit by bOth. Jarrell v. Wilmington

ages to each for trespass to their joint

leasehold, the wife seeking damages for

nervous shock preventing her from carry

ing on her business and the husband dam

ages for loss 01! time and expenses in at

tendance on his wife. Stewart v. Alvis, 30

Ind. App. 237.

58- Thompson v. Cincinnati, N. O. & T. P.

R. Co., 109 Tenn. 268.

59. After amendment of Civ. Code, art.

2402 by Act No. 68, p. 95, 1902. Harkness v.

Louisiana. & N. W. R. Co., 110 La. 822.

00. The damages recovered became com

munity property. Galveston. H. & S. A. R.

Co. v. Baumgarten [Tex. Civ. App.) 72 S.

W. 78.

01. Rev. St. 1895. art. 1252, action for

damages against carrier for indignities sut

fered by the wife. St. Louis S. W. R. Co. v.

Wright [Tex. Civ. Ann] 75 S. W. 565.

62. Brown v. Missouri Pac. R. Co.,

Mo. App. 164.

63. Hatfield v. McGinniss, 40 Misc. [N. Y.]

675.

64. After amendment of Civ. Code. art.

2402 by act N1. 68, p. 95. 1902. Harkncss v.

Louisiana & l\ W. R. Co., 110 La. 822.

65. Harkness v. Louisiana & N. W. R. Co.,

110 La. 822.

96

[Del.] 56 Atl. 379; Galveston. H. & S. A. R.

Co. v. Baumgarten [Tex Civ. App.] 72 S. W.

78.

07. In action by wife though already paid

by husband. Oliver v. Columbia, N. & L.

R. Co., 65 S. C. 1; Galveston. H. & S. A. R.

Co. v. Baumgarten [Tex. Civ. App.] 72 B.

W. 78.

68. Galveston, H. 8: S. A. R. Co. v. Baum

garten [Tex. Civ. App.] 72 S. W. 78. Sum

ciency of instructions as to assessment of

husband's damages for loss of services of

wife. because of personal injuries. Tandy

v. St. Louis Transit Co. [Mo.] 77 S. W. 994.

Verdict for $600 as excessive in action by

husband tor expense or medical attendance

and loss of wife's services. Id. Construc

tion of a. petition in action by husband

against carrier for injuries to his wife, trav

eling on an ordinary ticket purchased by

him for her, as most strongly against the

pleader. Aiken v. Southern R. Co. [Ga.] 44

S. E. 828.

69. Southern R. Co. v. Crowder, 135 AIL

417.

70. An instruction that a married woman

suing for personal injuries may recover for

inability to perform manual labor, is incor

rect, where there was no evidence as to her
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Criminal conversation and alienation of affections—Under the common law,

the wife had no property right in performance of the husband’s marital duties,

and a law enabling her to sue in her own name for injury to her personal char

acter will not confer a right of action for enticing away her husband." The

Married Woman’s Act of New Jersey has not changed the common law." An

agreement between husband and wife on separation, giving her personal prop

erty which she brought with her at the time of marriage or made while with

him, and money, in lieu of right of dower and homestead, will not bar her right

to sue a third person for alienation of his affections." Intentional enticement

of a husband to separate from his wife is alone a wrongful and illegal act in Mis

souri; parents are liable for enticing away their minor son, though he married

without their consent and against their wishes." If the husband had no affec

tion for her when the alleged enticement occurred, because of previous aliena

iinn or otherwise, the wife cannot recover." Plaintiff’s neglect and indifference

is not provable against her unless it appears that such was without his con

sent or that it affected him." The act of sexual intercourse is not necessary to

liability." That the husband seduced defendant is no defense to the wife’s ac

tion."

Pleading and proof—An allegation that defendant wrongfully, wickedly and

unlawfully sought and courted the husband, sufficiently charges malice in the

act.“ A complaint stating that defendant by words and conduct did alienate

his ail‘cctions, and that such was his purpose in words and acts, sufficiently states

the intent and accomplishment of the alienation.“1 A demurrer to a paragraph

of the answer, alleging that the separation was caused by plaintifi’s fault, is

properly sustained." The wife suing cannot be allowed to state on cross-exami

nation a single act of defendant which caused separation, where she relied on a

series of acts and circumstances covering a considerable period." The husband

cannot show, in an action against his mother-in-law, the amount of money left

defendant by her husband, and that it had never been divided between her and

the wife, where he did not allege any damage by deprivation of benefit of his

wife’s property." An admission by general denial that whatever relations de

fendant had with the wife were with plaintiff’s knowledge and consent is not of

fact for purposes of trial, but only for purposes of pleading; nor is it an ad

mission of sexual intercourse with the wife.“

Plaintiff may be required to file a bill of particulars giving the particular

place, time and date of each act of criminal conversation of which she intends

earnings from other labor than the per- 79. Hart v. Knapp [Conn.] 55 Atl. 1021.

iormance of household duties [Mills Ann. 80. Sickler v. Mannix [Neb.] 93 N. W.

St. 5! 3009. 3012. 3020]. Denver & R. G. R. Co. 1018.

v. Young, 30 Colo. 349. 70 Pac. 688. 81. Particular words and acts of delib

71_ Cemml City v_ Engle [N611] 91 n w, erate misrepresentations and wrongful ad

49_ vice or other inducements need not be a1

_ I 2345_ Lonstm-g v_ irged. Jenkins v. Chism, 25 Ky. L. R. 736,
Logtqfierivgf]. 91582:. 961. 76 S. W. 405. Sufficiency of complaint for

7a_ Gen 5L p_ 2012; 5 24 of the Pracuce alienation of wife‘s affections containing an

Act; (“"1st p. 2536 does not confer ml. allegation of criminal conversation regard

. N_ _ Law 55 Au, less of whether such charge was substan
zipgm‘ Hodge v weal" [ J 1 tinted. Weston v. Weston, 86 App. Div. [N.

Y.] 159.
74. Jenkins v. Chlsm, 25 Ky. L. R. 1'36, 76 82. The matter It competent. being nd_

5. '. 405.
, missibie under the general denial. Jenkins

‘5' 1"“ "- L°"°- 98 M°' App' 562' v. Chism, 25 Ky. n R. m, re s. w. 405.

"- 50""! v' servm' 172 N' Y' 438' 83. Stanley v. Stanley [Wash] 73 Pac.

77. Frequent absences leaving her hus- 596_

mmi alone. Jenkins v. Chism, 25 Ky. L R. 84_ z|mmerman v_ Whiteley [Mich] 95 N_

736. 76 S. W. 405. w_ 989_

78. Rudd v. Dewey [Iowa] 96 N. W. 973. Rs. Rudd v. Dewey [Iowa] 96 N. W. 973.
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to give evidence, where her declaration specifies particular acts without thus iden

tifying them.“ ‘

Evidence."—Declarations showing the feelings of parties," but not causes of

alienation from a former wife,” are admissible.

Financial condition of defendants may be shown.“ A letter of defendant

relating solely to proposition to settle “our affair,” could not be shown in evi

dence as offer of compromise, where it contained no admissions of fact, though

it stated as a conclusion that plaintiff should be paid, without a statement for

what he should be paid.“1 In an action by a husband against his mother-in-law,

she may offer the wife as a witness without previously ascertaining whether the

husband will permit her to testify, where he had previously stated in his testi

mony what his wife had said in various interviews.” Where the wife denied

illicit intercourse with defendant, a copy of a letter to defendant in her hand

writing, admitting the wrong, could be admitted to contradict her where plaintifi

testified that she wrote the letter in his presence and be mailed it to defendant.”

Where “defendant testified on direct examination that, though both husband and

wife consented to an arrangement whereby he was to sustain improper relations

with the wife, she concurring if she could have her own room, he never occupied

any but his own room, he could not be asked on cross-examination whether he had

sexual intercourse with her.“

Damages—The husband can recover for only natural and probable con

sequences of alienation of his wife’s affections by her father.“ He may show the

value of his wife’s services per year; and the disposition of his children on break

ing up his family because of the wife’s conduct." Where, in an action by a wife,

there was no evidence as to the value of her support, the jury may nevertheless

be instructed to consider it as an element of damage where circumstances of the

parties have been fully given."

1nstructions.”——Whether resumption of marital relations after an act com

80. Gary v. Eaton Circuit Judge [Mich.]

92 N. W. 774.

87. Sufficiency of evidence in action for

maliciously causing the husband of plain

tiff's intestate to desert her (Strode v. Ab

bott [Mo. App.] 76 S. W. 644); in action for

alienation of husband's affections to show

affection and alienation by defendants (Love

v. Love, 98 Mo. App. 562); to Show conduct

on part of defendant designed to effect alien

ation of wife’s affection or accomplishment

of such result by him (Maloney v. Phillips,

118 Iowa. 9).

88. In an action by a. husband for aliena

tion of his wife's affection, evidence of her

declarations to a third person before the

alienation are admissible as disclosing the

state of her feelings toward both parties.

Roesner v. Darrah, 65 Karl. 599. 70 Fee. 597.

A mother-in-law, sued for alienation of her

daughter‘s affections from her husband, may

show that before the marriage he inquired

as to her wealth and that of her daughter,

and attempted to obtain her property from

her after the marriage, as tending to show

mercenary motives. Zimmerman v. White

ley [Mich.] 95 N. W. 989. Plaintiff may be

permitted to read to the jury the complaint

in action for divorce brought against her,

where the attorney who drew it testified

that the facts were given him by defendant

and that he instituted the action at defend

ant's request. It is admissible as defendant's

declaration. Stanley v. Stanley [Wash.] 73

Pac. 586.

89. Evidence that intestate participated

in causing her husband to leave his first

wife, is immaterial in an action by the ad

ministrator of her estate for maliciously

causing her husband to desert her. Strode

V. Abbott [M0. App.] 76 S. W. 644.

90. Love v. Love, 98 Mo. App. 562.

91. Rudd v. Dewey [Iowa] 96 N. W. 973.

92. Zimmerman v. Whiteley [Mich] 95 N.

W. 989.

M. It was not a privileged communica

tion under Code Civ. Proc. I 831; that it was

retained by plaintiff did not make it such.

Weston v. Weston, 86 App. Div. [N. Y.] 159.

04. Rudd v. Dewey [Iowa] 96 N. W. 973.

95. Lane v. Spence [Neb.] 97 N. W. 299.

Verdict for alienation of husband's affec

tion! as excessive. Love v. Love, 98 Mo.

App. 562.

96. Rudd v. Dewey [Iowa] 96 N. W. 973.

97. Stanley v. Stanley [Wash] 73 Pac.

596.

08. Sufl‘iciency of instructions with regard

to the malice of a. mother-in-iaw, and as to

the preponderance of evidence, in an action

against her by her daughter's husband for

alienation of the daughter's affections (Zim

merman v. Whiteley [Mich-l 96 N. W. 989);

of instructions as to connivance in action

by wife for alienation of husband's affec

tions (Hart v. Knapp [Conn.] 56 Ati. 1021).
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plained of as criminal conversation shows collusion or connivance is a question for

the jury, and the court cannot so instruct as to take away that question.”

§ 10. Remedies and procedure generally as afiected by coverture.1 Right of

action; joint or separate; parties.'—A husband must sue alone for support of a

third person in his household, though the services were largely the personal at

tendance of his wife.8 But in New York she must sue when it was under agree

ment between them that she alone should receive the compensation.‘ Expenses re

sulting from breach of contract respecting the wife may be recovered by the hus

band though she was not a party and did not assign the claim to him,5 but an ac

tion for services rendered almost entirely by the wife should be brought by her

alone if she has capacity to sue.° As to possession of land acquired by descent

before passage of the law giving the right to sue in her own name, the wife can

not sue a third person during her husband’s life.’ She may sue in equity to set

aside a levy and sale of a homestead,“ and may interplead in attachment against

her husband to recover her separate property, whether acquired from him or from

third persons.“ Where land is conveyed to a. wife during coverture and it does

not appear that the consideration was her separate means, she cannot sue in her

own name to recover possession after being ejected on process against the hus

band.10 A wife whose husband has deserted her may, under enabling laws, sue

alone.u Title to homestead may be quieted in the district court in one of the

spouses without concurrence of the other.“

Where a widow after her husband’s death was paid in full for her first year’s

support and her interest in his estate, she could not sue to set aside a deed of his

property to his son to recover her distributive share, on the ground that it was

made to defraud her of her interest, without a tender of return of money received

from the son for her signature to the deed." To set aside a deed of husband

and wife for his fraud, it must appear that the grantees participated in it or gave

consideration with notice of it.“ An action may be maintained to charge the

Where it appears in an action by a wife

against her husband's parents ifor'v alienat

ing his aflcctions, and inducing him to aban

don her. that his affections were alienated

before their acts charged to have caused

such result, an instruction should have been

given that if when the husband abandoned

her he had no affection for her or if his

affection had been previously alienated, she

could not recover. Servis v. Servis, 172 N.

Y. 438.

Instruction in action for criminal con

versation as taking from consideration of

the jury the relations of the parties after

the act as hearing on the question of dam

ages. Ball v. Marquis [Iowa] 92 N. W. 691.

90. Shannon v. Swanson, 104 Ill. App.

465.

1. Actions for tort, see ante. §§ 7, 8.

Jurisdiction. In alimony see Alimony 1

Curr. Law, 70; Baldwin v. Baldwin, 116 Ga.

471. Action to charge separate estate in

equity though for a sum within justice's

jurisdiction. Harvey v. Johnson, 188 N. C.

352.

3. 8t. 1899, 5 2606, providing that it at

the time the right of any person to an ac

tion to recover real property accrued. such

person was a married woman, she can bring

an action within three years after the dis

ability is removed, though the period of

fifteen years has expired. is not repealed by

l 2128, giving her the right to take and hold

property, make contracts, sue and be sued

as if single. Higgins v. Stokes, 25 Ky. L.

R. 919, 76 B. W. 834.

8. Peterson v. Christianson [N. J’. Err. &

App.] 66 Atl. 288.

4. Briggs v. Devoe, 84 N. Y. Supp. 1063.

5. Where a husband contracted for trans

portation of himself and wife and the car

rier broke the contract by compelling them

to wait at an intermediate point for several

hours, and the husband arranged for imme

diate transportation for the balance or the

trip by another carrier. he could recover

for his wife's transportation from the in

termediate point to her destination. Miller

v. Baltimore 8: 0. R. Co.. 89 App. Div. [N. Y.]

457.

6. Rev. St. §§ 689, 684.

[Mo.] 77 S. W. '14.

1. Rev. St. 1899, I 4340.

son, 170 Mo. 269.

8. Burkhardt v. Walker [Mich.] 92 N. W.

778.

9. Rice v. Sally, 176 M0. 107.

10. Rev. St. 1899. Q 4339. Black v. Slaton,

92 Mo. App. 662.

11. Code Civ. Proc. i 320, subd. 8.

v. Hale. 138 Cal. 163. 71 Pac. 81.

12. Cizek v. Clzek [Neb.] 96 N. W. 657.

18. Willis v. Robertson [Iowa] 96 N. W.

900.

14. Pratt L. & L Co. v. McClain, 185 Ala.

452.

Lillard v. Wilson

Vanata v. John

Muller
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wife’s separate personal estate, though it does not exceed the exemption allowed

by law, since that exemption is to be allowed when execution is issued.“

An action in form of a common count in assumpsit for goods sold and de

livered is the proper remedy for recovery from a husband for necessaries fur

nished his wife while living apart from him through his fault.“ _

The husband is a proper party defendant in a. suit against the wife to set

aside a deed to her," notwithstanding a statute providing that she may sue and

be sued alone ;" or in an action against her seeking to charge her personal estate,"

or to a suit by the wife to protect her lands, but he must be made a defendant

in the latter suit.2° That he joined her as co-dcfendant in a suit to avoid judg

ment of a foreign court which declared her to be equally entitled with complain

ant to share in a trust fund, and to recover from her and her curator the real and

personal property obtained under the alleged fraudulent judgment, will not re

quire his joinder with her in a compromise agreement or in an answer confessing

the bill.21 He is a necessary defendant in a suit to foreclose a mortgage against

her property.22 The wife of the vendee in an executory contract for conveyance

of land on payment of the price is not a necessary party to a foreclosure by the

vendor of the vendee’s equity in the land." Improper joinder of wife as plaintiiI

with her husband can be raised only by notice of misjoinder under the proper

statute.“

I/imiz‘ntions.“-—-Limitations will not run against a married woman during

coverture.“ One in actual adverse possession, under color of title, of land of a

married woman, for seven years before death of her husband, has a good title as

against her heirs, where she did not seasonany bring an action to recover after

her husband’s death." Registering herself as a free trader during coverture will

not bar a married woman from benefit of an exception preventing the running

15. Code. § “3. Harvey v. Johnson, 133 which she died seized of an estate of in

N. C. 352. heritance; if she desires to make her hus

16. Rariden v. Mason, 30 Ind. App. 425. band a party to a suit to protect her landS.

17, Hh; power of veto over he,- convey. she must sue by her next friend and make

ance of her own land, empowers him to re

tain in her name the title to lands as to

which she was seized in coverture, so that

if she dies seized of an estate of inheritance

and a child has been born of the marriage,

an estate of curtesy vests in him. Decker

v. Panz [N. J. Eq.] 54 At]. 137. In an action

to cancel a deed to her for fraud and to ob

tain re-conveyance of the property he may

be joined in the reconveyance. even though

if the deed were set aside. he would take

no interest as tenant by curtesy. Under the

law providing that rights of her separate

property as to real estate shall not impair

his interest as tenant by curtesy, he is prima

facie vested with such title initiate in land

conveyed to her and is a. proper party de

fendant. Gorman v. McHale [R. I.] 52 Atl.

1083.

18. That statute simply removing the re

quirement of another statute that she join

with her husband in all actions relating to

her property [Gem Laws, 0. 194, 5 16 con

strued in connection with Pub. St. 0. 166,

§ 16]. Gorinan v. McHale [R. 1.] 52 Atl.

1083.

19. Code, 5 178. Harvey v. Johnson, 133

N. C. 352.

20. He has an equity. in such lands and

power by refusing l0 Join to prevent her

conveyance, and if a child is born during

coverture and the husband survives. he

takes an estate by curtesy in lands as to

him defendant [2 Gen. St. p. 2014, 5 11, and

mode of procedure before adoption of such

section]. Bristol v. Skerry, 64 N. J. Eq. 62;.

21. Rev. St. 1899, i 4335. Bunel v. O'Day,

125 Fed. 303.

22. Garrison v. Parsons [Fla.] 33 So. 525.

23. Schaefer v. Purviance, 180 Ind. 63.

24. Section 37 of Free. Act; Gen. St. p.

2539. Peterson v. Christianson [N. J. Err.

8; App.] 56 Atl. 288.

‘ 2:5. Voluntary payments to prevent lim

itations against action on wife's note. Fletch

er v. Brainerd [Vt.] 55 At]. 608. Facts suf

ficient to show that dividends, on corporate

stock deposited as collateral on note of a

married woman, were paid to the payee

and indorsed as payments on the note with

the wife's consent. making them voluntary

payments preventing the running of the

statute of limitations. Id.

20. Crouch v. Crouch. 30 Tex. Civ. App.

288. Limitation will not begin to run in

favor of defendants in trespass to try title

until termination of the coverture. where

they went into possession and continued

therein during coverture of the owner.

Wren v. Howland [Tex. Civ. App.] 75 S.

W. 894.

Limitations will not avail against one who

has been a. married woman until within less

than three years before the action. Estes

v. Turner. 30 Tex. Civ. App. 365.

27. Swift v. Dixon, 131 N. C. 42.
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of limitations against a married woman during coverture." That a wife seek

ing cancellation of a deed by herself and husband for his coercion, waited three

years before suing, will not prevent relief.”

Appointment of a receiver to take the wife’s separate property into the cus

tody of the court is an equitable attachment making a lien on the property in

favor of the creditor as a levy of an execution or an attachment at law.“0

Pleading and proof. Issues.“—Where a married woman may contract and

sue as if unmarried, it need not be alleged in a suit on a contract with regard to

her separate estate, that she owned such separate estate, and that the contract

was made with reference thereto." Plaintiff seeking to recover for necessaries sup

plied at the wife’s request need not negative facts which the husband may set

up as a defense." An allegation in a bill to cancel a deed of husband and wife

for duress and undue influence, that the grantee knew the character of the hus

band well cnough to put him on notice of the coercion, will not show construc

tive notice ;" allegations as to duress mingled with allegations as to promises of

benefits are insufficient.“

Coverture relied upon as a defense must be pleaded." In an action on a

note by husband and wife, the answer must allege the facts constituting undue

influence or duress." In an action by a. married woman on a note for money ac

quired by her while living with her husband in another state, a. plea of no con

sideration will not raise the question of her inability to sue." If a petition to

recover for necessaries furnished a wife and child at her request does not show that

the child was under 21, defendant must raise such omission by plea and not by

special demurrer after appearance term." Where in ejectment by a husband

and wife, they claimed that the land, which had been sold under execution against

him, had been bought by them, the money being furnished equally by each, the

submission of an issue as to the equal furnishing of such money to procure a

home was snflicient in form and substance to present the controlling issue in

the case.“ Where a. wife as co-defendant in an action on a promissory note

pleaded coverture and that it was for her husband’s debt and proved coverture,

but failed to show the consideration, an affirmative charge with hypothesis for

plaintiff on the plea of coverture was proper.“ Where a wife defends, in an

action on a. note 'given by herself and husband, on the ground that she was a

mere surety, she must show knowledge of that relation by the payee and his con

28.

C. 279.

29.

452.

30. The suit is like one at law against

Code, 5 1827. Wilkes v. Allen, 131 N. 82. Young v. Hart [V8..] 44 S. E. 703.

83. Civ. Code 1895. i 2478. Humphreys v.

Bush [6a.] 45 S. E. 911.

84, 85. Misconduct without the promises

might not have induced execution. Pratt

Pratt L. & I. Co. v. McClainI 135 Ala.

a person sul Jurls and is not an ordinary

creditor's bill or analogous thereto. First

Nat. Bank v. Hirschkowltz [Fla..] 35 So. 22.

81. Sufficiency of petition to recover per

sonal judgment against a. wife on stipula

tions in a. chattel mortgage given by her

self and husband to secure his note to which

she was not a party, notwithstanding the

petition fails to state that the wife intend

ed or the mortgagee expected that her sig

nature to the mortgage should make her

pprgonfllly liable for payment of the debt

(Henley v. Wheatiey [Ken] 74 Pac. 1125);

in action to recover for necessaries sup

plied a wife and daughter at the wife's ro

quegt as to allegations of the failure of the

hmhnnd to furnish them under Civ. Code

1895. 55 2477. 2469 (Humphreys v. Bush [6a.]

45 S. E. 911)

L. & I. Co. v. McClain, 135 Ala. 452.

86. Linton v. Jansen [Neb.] 95 N. W. 675.

A wife cannot avail herself of her defense

of coverture as against an action for goods,

on the ground that they were necessaries

ordered for the family for which her hus

band is liable, under a general denial of a

complalnt that the goods were sold and de

livered to her. Minners v. Smith, 40 Misc.

[N. Y.] 648.

37. Emery v. Lowe, 140 Cal. 379, 73 Pac.

98:1;8. Winklebleck v. Winklebleck, 160 Ind.

573-0. Humphrey: v. Bush [Ga.] 46 S. E

91111;). Ray v. Long. 132 N. C. 891.

41. Engiehart Y. Richter. 136 Ala. 56!.
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sent to such arrangement.“ Where she pleaded the general issue in an action

on a note made by her and indorsed by her husband, giving notice of the marriage

and that the note was for money for his use, plaintiff made a prima facie case by

introducing the note, and she is not relieved from proving facts preventing her

liability by the notice." _

Evidence; questions of fact.“—The burden of proof is on a lessee to show

that a wife is bound by a lease of her property under seal not purporting to be

executed by her or in her behalf, but in fact executed by her husband.“ In eject

ment by husband and wife for land which had been purchased by them, each

furnishing funds, the purposes for which money was furnished by her and her

accompanying directions may be shown.“ Evidence of business relations be

tween defendants, and the amount of property and extent of business of each

other, is admissible in an action against the husband and wife on a note made

by her and indorsed by him which they claim was for money for his use." The

burden of proving necessaries is on plaintiff." Whether there was evidence tend—

ing to show that goods were furnished the wife on her own personal credit is a

question for the court in an action to recover from the husband ;‘° the jury can

not determine whether his allowanee for her personal expenses was enough un

less evidence appears as to his means or his usual manner of keeping his family.“0

Whether a loan was obtained by a wife on a note made by her and indorsed by her

husband under representations that it was for her separate estate is a question

for the jury, where it appears that she stated that she did not like to request

him to sign, which she did not deny but merely claimed that the money was for

his use.“ In an action by a wife, the owner of an hotel, to recover for board,

where plaintiff seeks to set off a debt due from the husband, the question whether

the husband had so taken part in the business as to lead defendant to believe that

he was the owner was for the jury, where it appears that both were engaged in the

business, that the contract was made by the husband, and that he had been al

lowed by her to act as agent." Where in an action against a married woman by

a physician to recover for professional services, it appears that she has a separate

estate and plaintiff testifies that she agreed to become responsible for such serv

ices before they were rendered while she pleads and testifies that no such special

contract was made, the question is for the jury."

Judgment or decree; allowance of fees—A judgment against husband and

wife need not state specifically that her separate property is liable therefor.“

Judgment cannot be rendered against him merely because he is joined as defend—

ant with her in an action seeking to charge her personal estate.“ Where both

sued for breach of covenant in their deed of right of way to a railroad company,

42. Civ. Code, 9 2832. Farmers‘ & M. 48. The burden is on one seeking to re

Rink v. DeShorb, 137 Cal. 685, 70 Pac. 771.

43. Nat. Lumberman's Bank v. Miller

[Mich.] 91 N. W. 1024.

44. Sufficiency of evidence in action for

separation to sustain motion of defendant

to dismiss on the ground that plaintiff had

a husband living at the time of her marriage 2

with defendant (Taylor v. Taylor, 173 N.

Y. 266); to establish that a. running account

against a husband was to be applied upon

a bond due the wife (White Hall Co. v. Hall

[Va.] 46 S. E. 290).

45. Western N. Y. & P. R. Co. v. Rea,

83 App. Div. [N. Y.] 576.

46. Ray v. Long, 132 N. C. 891.

47. Nat. Lumberman‘s Bank v.

[Mich.] 91 N. W. 1024.

Miller

cover for necessaries furnished a. wife while

living apart from her husband to show

that he did not suitably provide for the fam

ily. Constable v. Rosener, 82 App. Div. [N.

Y.] 155.

49, 50. Martin v. Cakes, 42 Misc. [N. Y.]

01.

51. Net. Lumber-man‘s Bank

[Mich.] 91 N. W. 1024. -

52. Watson v. Beck, 21 Pa. Super. Ct. 511.

53. Trentham v. Waldrop [Ga.] 45 S. E.

988.

54. Smith v. Ridley, 30 Tex. Civ. App.

158.

55. Harvey v. Johnson, 133 N. C. 352.

v. Miller
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and it appeared that she had no interest except her right of dower, no issue being

made as to her right to recover as joint plaintiff, judgment was properly entered

on verdict in favor of them jointly.“ A judgment against her alone in foreclos

ure of a mortgage of her land, executed without his joinder, binds her and her

heirs." If she fails to plead her suretyship for him when sued, she is estopped

by a judgment against her so that execution sale of her land cannot be set aside

because of suretyship." A judgment in ejectment for one holding paper title

against one claiming by adverse possession is not binding on the latter’s wife,

not a party, in a later action by her to protect her homestead rights, where the

adverse possession had ripened into a title in fee before the first action was

brought." Where a declaration in tort by husband and wife allege joint damage

and in the same court special damage to the husband alone, a verdict for a single

sum and judgment for “said damages” is for the joint damage only.“° Where a

divorce petition, answer, and reply submitted the property rights, the decree set

tling her property rights is conclusive in a pending suit for recovery of the land.“1

Where a decree of the circuit court in an action by a wife for separate mainte

nance fixed her solicitor’s fees and pending an appeal by the husband from the

decree and from a judgment of contempt for disregarding its terms, the wife peti

tioned the circuit court for solicitor’s fees in defense of the appeals and the cir

cuit court on remand of the original suit expressly reserved by the decree the

future settlement of such fees, it had jurisdiction to allow the wife solicitor’s

fees for services rendered subsequent to the original decree."

§ 11. Proceedings to compel support of wife (civil and criminal). Right

of action; prosecution—The constitution does not prevent the general assembly

from making desertion of the wife without just cause, or willful neglect to pro

vide for support of a family who are destitute, a misdemeanor."

To convict a husband of abandonment under Greater New York Charter, it

must appear that the wife is in danger of becoming a public charge.“ His in

fidelity is insufiicient to constitute statutory abandonment amounting to disorderly

conduct.“ He is not guilty if he offered to give her a place to live and she re

fused."

“Abandonment” in a law rendering one liable for leaving a wife whom he

has married to escape prosecution for seduction or bastardy, means physical and

not constructive abandonment." A divorce obtained by a wife, whose husband had

married her to escape prosecution for bastardy or seduction, after his desertion

and before bringing suit for a statutory penalty for desertion and failure to pro

vide, is no defense in such suit.“ That both parties to a marriage consented to

execution of a false marriage certificate to conceal illegitimacy of a child born

before marriage actually occurred will not affect validity of the marriage in a

criminal action by the wife for nonsupport.“

56. Silver Springs. 0. k G. R. Co. v. Van

Ness [Fla] 34 So. 884.

57. St. i 2128. Deusch v. Questa. 25 Ky.

L. R. 707. 76 S. W. 329.

68. Act 1894. St. N 2127, 2128. Herring v.

Johnston 24 Ky. L. R. 1940. 72 S. W. 793.

58. Silk v. McDonald [Neb.] 93 N. W. 212.

00. Karnui'l v. Keleh [N. J. Law] 55 Atl.

163.

01.

fl.

Baird v. Conneil [Iowa] 98 N. W. 863.

Harding v. Harding. 205 III. 105.

63- Slate v. Cucuiiu. 110 La. 1087.

64 Greater N. Y. Charter. 9 685.. People

V. Dershem, 78 App. Div. [N. Y.) 826.

85. People v. Neyer. 79 N. Y. Supp. 867.

00. Where a wife testified on a trial for

her abandonment. that the husband had

oflered to give her a flat up town. but she

did not take it and was unwilling to live

with him. there is insufficient evidence to

sustain a conviction. People v. Dershem.

78 App. Div. [N. Y.] 626.

67. Burns' Rev. St. 1901, 5 7298a. Mll

bourne v. State [Ind.] 68 N. E. 684.

68. Burns' Rev. St. 1901. N 7298a. 7298b.

7298d. State v. Lannoy. 30 Ind. App. 835.

60. State v. Tillinghast IR. 1.] 56 All.

181.
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In Minnesota 9. wife living apart from her husband for justifiable cause can

bring an equitable action for separate support independent of an action for di

vorce." - '

In a proceeding to compel support, he may show that she has a former hus

band still living from whom she was never divorced."

Pleading and issues; information or indictment—A petition alleging that

plaintiff and defendant were husband and wife, that she properly deported her

self and treated him with kindness and affection, but that he wilfully abandoned

and refused to support her, is sufficient on appeal to authorize the inference that

he abandoned her without due cause." An unnecessary allegation in a petition

by a- wife for support, that she is living apart from her husband does not require

a further allegation of justifiable cause and statement thereof."

An indictment for abandonment must charge failure to support.“ If an

information for abandonment charges that he wilfully and without cause left

her, it need not charge that he left against her will." An information alleging

that he abused her so that she was compelled to leave, and refused to contribute

to her support, will be sustained as substantially alleging desertion."

Evidence."——Proof beyond a reasonable doubt is not dispensed with by stat

utes allowing proof of the marriage by a preponderance." In an action to recover

a penalty for abandonment, evidence tending to show her treatment of him may

be considered with other evidence in determining the relations between them as

showing whether he had suilicient cause for leaving her." A marriage certificate

marked “copy” made by a justice, though never recorded, is admissible to show

marriage in a criminal action for nonsupport, though the husband testified that

it was fraudulent and made merely because the parties were parents of an illegiti

mate child ;8° that he held her out as his wife, recognized their children as his

own, supported the family, and treated her in every way as his lawful wife, may

be shown in corroboration of other evidence of marriage where he denies the mar

riage and declares a marriage certificate introduced to be void.“1 A finding, in

a. prior suit for divorce by the husband, that the wife was not guilty of willful

desertion, is immaterial in a suit by her for support.”

Verdicts and findings; judgment or decree.“—-Temporary alimony may be al

lowed in an action for separate maintenance though the husband sets up a cross

70. Baler v. Baier [Minn.] 97 N. W. 671. lawful marriage in a. criminal action by the

71. Under Act April 13. 1867 (Pub. Laws wire for nonsupport. State v. Tillinghast

78). Com. v. White, 22 Pa. Super. Ct. 67. [R. 1.] 56 Atl. 181.

78. Hurd’s Rev. St. 1901, c. 38. § 491. pro

viding that in prosecution for abandonment

no other evidence shall be required to prove

the marriage, than would be required in a

civil action and that husband and wife are

competent to testify to relevant matters in

cluding the fact of such marriage does not

change the rule as to quantum of evidence

necessary to conviction in criminal cases

but applies merely to the quality of such

proof. Stanley v. People. 104 Ill. App. 294.

79. Sufficiency oi‘ instructions—Burns'

72.

553.

78. V. S. 2701.

56 At]. 6.

74. Under Code. 5 970.

N. C. 1020.

75. State v. Fleming. 90 Mo. App. 241.

76. Com. v. Dean, 21 Pa. Super. Ct. 641.

77. Sufficiency of evidence in abandon

ment proceedings to show that she followed

him after abandonment and was ready to

live with him, and demanded support. and

Munchow v. Munchow. 96 Mo. App.

Ingram v. Ingram [Vt.]

State v. May. 132

that he refused to comply with her request,

as supporting charge of abandonment (Peo

ple v. Crouse. 86 App. Div. [N. Y.] 352);

to show that a wire or children were likely

to become a charge on the public because

of abandonment by the husband, authoriz

ing arrest and proceedings against him un

der Greater N. Y. Charter. Laws 1901. p.

279, c. 466. § 685 (People v. Crouse. 86 App.

Div. [N. Y.] 352). Sufilciency of evidence or

Rev. St. 1901, § 72989.. Milbourne V. State

[Ind] 68 N. E. 684.

80, 81. State v. Tilllnghast [R. 1.] 66 Atl.

181.

82. V. B. 2701.

56 Atl. 5.

83. Construction of Act No. 34. p. 42. 1902

regarding minimum and maximum penalty

for desertlon of wife and children. State v.

Cucullu, 110 La. 1087.

Ingram v. Ingram [Vt.]
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complaint alleging grounds sufficient for divorce.“ Where the information avers

that he was lawfully married to her, instead of giving her name, and she verified

the information, there is no such defect as will authorize reversal on an attack

against the information after verdict by motion in arrest.“ A decree in proceed

ings for separate maintenance may be enforced by contempt proceedings.“

§ 12. Crimes and criminal responsibility."—The court, in its discretion,

may impose either a whipping, or fine and imprisonment, for wife beating."

Husband and wife are equally guilty in keeping a house of ill fame on property

occupied and used by both."

IMPLIED CONTRACTS.

Q L Definitions and Distinctions (285).

I 2. “'ork and Labor or Service. and Mn

tel'inlll Furnished (280).

Q 3. Money. lind and Received and Money

Paid (200).

Q 4. Use and Occupation (293).

§ 5. Torts \Vhich Mny be \anved and

Sued Ill implied Contracts (203).

Q 0. Remedies and Procedure (204).

This article treats only of the so-called quasi contracts, or contracts implied

in law.“ Contracts implied in fact are treated elsewhere.”1

§ 1. Definitions and distinctions—A contract implied in law is an obliga

tion which grows out of certain relations between persons, whereby they become

bound to each other without regard to their consent, by duties similar to those

arising from contract.” It is in fact not a true contract and differs from a

contract in that there is no concurrence of agreement and obligation. But by

reason of the fact that the law imposes an obligation and permits it to be enforced

by remedies applicable to contracts, it is commonly called a contract implied in

law."

84. Cupples v. Cupples [0010.] 72 Pets.

1056. An award of $125.00 counsel fees and

temporary alimony of $25 a month, in an

action for separate maintenance, was not

an abuse of discretion where defendant testi

fied that he earned $95 a month and had

property worth $3,000.00 and there was other

evidence that its value was greater. Id.

85. State v. Fleming, 90 Mo. App. 241.

86. Construction of Pub. St. 1882, c. 147,

I 33; Rev. Laws, c. 162, ii 9, 16, 18, 19, 23,

as amended by St. 1887, p. 954, o. 332, and

Pub. St. 1882, c. 158. §§ 12. 13, 17, as amend

ed by Rev. Laws, 0. 162, ii 9. 16, 18, 19, 23.

giving the superior court power to enforce

its decree on appeal from the probate court

in separate maintenance proceedings by con

tempt proceedings. Smith v. Smith [Mass]

68 N. E. 846. '

87. See Bigamy.

88. 22 Laws, p. 493, c. 204.

ley [Dei.] 55 Atl. 1010.

State v. Fin

89. She is not presumed to act under his

coercion. State v. Jones, 53 W. Va. 613.

90. Where the term "implied contract" is

used in this article it will be used in that

sense.

91. See title Contracts.

92. See Hammon. Cont. 23.

93. Hammon, Cont. 23. A quasi contract

is not an implied contract within the mean

ing of the Municipal Court Act of New York.

Laws 1902. p. 1487. c. 580. tit. 1. i 1, subd, 1.

Pache v. ODDenheim. 84 N. Y. Supp- 926.

Note. The doctrine of contracts implied

.- - (let, that is. that a real contract may

have existed though not declared in express

terms, is limited by the following proposi

tions:

(a) None will be implied where the con

duct of the parties does not show an actual

agreement;

(b) nor where the matter in question is

fully covered by an express contract;

(0) nor where the law requires a con

tract upon the subject to be in writing.

Thus there is no implied agreement to pay

for benefits conferred without k..owledge or

consent or where the parties stand in such

relations, like that of parent and child, as

that a gratuity may have been expected.

These rules are rebuttable presumptions of

fact. Furthermore if the transaction amounts

to a tort no contract can from the nature of

things be inferred. -

The existence of an express contract pre

cludes any supposition that the parties made

a different unexpressed agreement relating

to the same matter. Again when the law

makes an agreement void because not in

writing it will not imply an unwritten agree

ment to take the place of the void one.

Neither the law of actual agreement nor

the existence of an express contract, nor

the invalidity of a contract because unwrit

ten will prevent the “impllcation in law"

of an obligation in favor of one who con

fers benefits upon another.

A contract implied in fact is a real con

tract based on assent, while one implied in

law is an obligation regardless of assent.

Hammon, Cont. §5 53, 57, wherein the sub—

Ject is fully dlscussed and the cases col

lected.
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§ 2. Work and labor or services and materials furnished.—A contract implied

in law will arise to pay for work and labor done or materials furnished at the

request of another," or by his permission," under circumstances warranting an

expectation to receive payment therefor. But not for work done in an inferior

manner ,” nor for materials furnished under circumstances not constituting a

sale," nor for benefits conferred upon the United States without its authority."

The fact that one forbears from asserting his claim for services rendered in the

expectation that they would be paid for does not prevent him from suing there

for.”

Obligation of a husband1 or parent' for necessaries furnishes another instance

of an implied contract.

Services rendered without a request, and under circumstances not showing

an intention to receive pay therefor, do not raise an implied promise for their pay

ment.8

for the jury.‘

at. Wilson v. Freedley, 125 Fed. 962; Co:

v. Peltler, 169 Ind. 355; Wright v. Sheldon.

24 R. I. 336; Garr v. Cranney, 25 Utah, 193,

70 Pac. 853; Lonnbaugh v. Morrow [Wyo.]

70 Pac. 724. Steam heat. Boston Clothing

Co. v. Garland [Mini-1.] 97 N. W. 433. Med

ical services rendered to a sick soldier at

the request of his captain raises an implied

contract on the part of the United States

to pay therefor. Davis v. U. 5., 120 Fed.

190. A referee may recover for services,

which have not been paid for by the parties to

a suit. Goldzier v. Rosebault, 84 N. Y. Supp.

240. A supervising engineer may recover

for extra services rendered though he is a

member of a. construction committee acting

for several parties in compliance with a city

ordinance; but not unless both he and the

defendant understood or ought to have un

derstood that the services were to be char

ged for. Wagner v. Edison Elec. Illuminat

ing Co. [Mo.] 75 S. W. 966. The estate 0!

a decedent is liable on an implied promise

for services rendered in nursing him. Flan

nery v. Chidgey [Tex. Civ. App.] 77 S. W.

1034.

Board and lodging: Under Ky. St. 5 2178.

an implied contract does not arise to pay

for board furnished by one other than the

keeper of a tavern or house of private en

tertainment, in the absence of an understand

ing to that effect. Hancock v. Hancock‘s

Adm'r, 24 Ky. L. R. 664, 69 S. W. 757. Un

der this statute a claim for keeping her son

cannot be recovered against a decedent‘s

estate, in the absence of an agreement to

pay or evidence showing the plaintiff to be

an innkeeper. Ramsey v. Keith‘s Adm'r, 25

Ky. L. R. 582, 76 S. W. 142. But an implied

promise does not arise to pay for board

furnished to a relative visiting the plain

tiff at his wife‘s request. Harrison v. Mc

Millan, 109 Tenn. 77.

Evidence: Subsequent assent to s. bene

ficial act is sufl-lcient evidence of a previous

request for such act; and knowledge and

acquiescence will show assent. Strother v.

De Witt, 98 Mo. App. 293.

Services by an engineer directed to take

charge of abandoned public work. Such are

not within a provision as to advertisement

and competitive bidding. City of Newport

News v. Potter [C. C. A.] 122 Fed. 321.

Whether services rendered were intended to be gratuitous is a question

95. Crane v. Ganung, 89 App. Div. [N.

Y.] 398. Continuing in employment after

expiration of contract. McDermott v. St.

Wilhelmina. Benev. Aid Soc., 24 R. L 527.

Personal services, board and lodging. Win

field v. Bowen [N. J. Eq.] 56 Ail. 728. Ste

nographer's services in proceedings before

a referee, the latter not causing them to be

rendered at his own expense. McReynolds

v. Manger. 84 N. Y. Supp. 982. Services ren

dered under a contract to pay for services

by a public officer, outside of his service as

such officer, under statutory provisions for

the appointment of such omcers and the fix

ing of their salaries by the city council,

where the city council tails to fix a. salary

for the services rendered. Cook v. City 0!

Springfield [Mass.] 68 N. E. 201. a

96. Where it has not been accepted.

Gwinnup v. Shies [Ind.] 69 N. E. 158.

97. Provisions furnished to back a son

engaged with others in a mining venture

does not raise an implied promise on the

part of the son's associates to pay therefor.

Snow v. Mastic, 138 Cal. xix. 71 Pac. 165.

98. A contract cannot be implied against

the United States for unauthorized changes

ordered by an architect though the defend

ant has been benefited thereby (McLaughlin

v. U. 8., 37 Ct. Cl. 160). nor from the use of

an invention by the subordinates of a. chief

of engineers who had expressly refused to

purchase the patented device (Sprague v.

U. S., 37 Ct. Cl. 447).

99. As under the eitpectation that the de

fendant would appoint him his executor, and

he would thereby be compensated by fees

and commissions. Crane v. Ganung, 89 App.

Div. [N. Y.] 398.

1. See title Husband and Wife.

2. See title Parent and Child.

8. Services rendered gratuitously without

any intention or understanding that they

should be paid for. Strother v. De Witt. 98

Mo. App. 293. Services rendered by a phy

sician to a smallpox patient who made no

request therefor and who acted upon the

assumption that since the city authorities

had sent the physician they intended to pro~

vide for all the expenses incident to the

treatment of the disease. Smith v. Hobbs

[Ga-1 45 8. E. 963.

There is no implied contract on the part
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Under express contracts—Services rendered and materials furnished under

an express contract cannot be recovered for on an implied contract,“ unless they

fail to comply with the contract and are accepted and used by the defendant,“

or unless the contract by mistake fails to contain certain specifications ;’ and

except under rules of practice, where the proof fails to establish an express con

tract.8 Additional services rendered under an express contract cannot be recov

ered for on a quantum meruit,’ unless accepted by the employer.10

An implied contract will not result for services rendered and materials fur

nished under an express contract void in law,u though it is otherwise where the

of an owner of property to pay for improve

ments made thereon without his knowledge

or consent by one who entered as a pur

chaser from the owner's agent to rent only.

Topiiff v. Siiadweil [Kan.] 74 Pac. 1120.

4- Strother v. De Witt, 98 Mo. App. 293;

Wagner v. Edison Eiec. Illuminating Co.

[110.] 75 S. W. 966.

5. Compensation for supporting a mother

will be disallowed in a partition suit where

there has been an express contract giving

compensation therefor. Clark v. Clark

[Mich.] 96 N. W. 924. Medical services by

a health officer for which a salary is to be

fixed. Yandeii v. Madison County [Miss.] 32

So. 918. A recovery on a quantum merult

cannot be had for goods sold to a. township

under a contract not made in conformity

with a statute, where the goods can be taken

back. Union Nat. Bank v. Franklin School

'i‘p. [Ind. App.] 68 N. E. 828. Recovery on

a quantum valebat for goods furnished un

der an invalid contract cannot be had after

the contract price is received, on the ground

that the goods had increased in price. St.

Louis Hay & Grain Co. v. U. 8., 191 U. S.

159. But the statement by defendant that

"he would pay her for all she had ever done

or Would do for him" and “would make out

a will for her and her children" does not

prove an express contract so as to exclude

an implied one. Garr v. Cranney, 25 Utah.

193, 70 Pac. 853.

6. “'here materials furnished under an

express contract fail to comply therewith in

a material respect, but are retained and

used, recovery therefor may be had on a

quantum vaiebat to the amount of benefit

conferred on the purchaser. Manitowoc

Steam Boiler Works v. Manitowoc Glue Co.

[Wis.] 97 N. W. 515. But it is held that one

cannot recover for services in action to fore

close a lien on materials furnished. upon

failure to prove a substantial compliance

with his contract, even though the defend

ant has been benefited by such services.

Hawkins v. Chambllss. 116 Ga. 813.

7. One performing work under a contract

which by mistake omits ccrtnin particular.L

as to the work, may recover the value of his

work as done. Voss v. Schebeck, 26 Ky. L.

R. 481. 76 S. W. 21.

8. Shmiiovitz v. Bares, 75 Conn. 714.

9. \Vorking overtime. U. S. v. Moses [0.

C. A.] 126 Fed. 58.

10. Tcakle v. Moore [Mich.] 91 N. W. 636.

11. Services rendered for a. municipality

under a contract void by statute. Moss v.

Sugar Ridge 'I‘p. [Ind.] 68 N. E. 896. But

we rendering services in consideration of a

eevilm void under the statute of frauds.

may recover the reasonable value of his serv

ices. In re Sheldon's Estate [Wis.] 97 N.

W. 524.

Note. Recovery qua-l ex contracts: on

contract offensive to Statute of Frauds:

“VVhiie a. party who has performed his part

of an agreement falling within the statute

of frauds may not enforce the oral prom

ise of the other party, yet the law allows

him to recover as upon an implied promise

arising from the benefits received by the

other from the part performance. The re

covery in this case is quasi ex contractu

and it is allowed upon the theory that the

defendant has received benefits from the

part performance for which he ought in

justice to pay. This being the ground of

recovery, it follows that. to entitle the

plaintiff to recover, he must do more than

prove that he has suffered damage in con

sequence of the defendant's breach of the

agreement. He must show that the defend

ant will, unless a recovery is allowed, un

justly enrich himself at the plaintiff's ex

pense. And the measure of recovery is not

tho contract price. but the value of the ben

efit conferred upon the defendant by the

plaintiff's performance; and this is true'

whether the value is less or more than the

price."

Defendant In default—Recovery for benc

flfl allowed: “If an oral contract falling with

in the scope of the statute has been per

formed by the plaintiff. either in whole or

in part, and the defendant refuses to carry

out the agreement. the plaintiff is entitled

to compensation for such benefits as the dc

f‘endant has received from the performance.

whether by way of money paid to him, or

goods delivered to him. or labor or services

performed for him. under the oral contract.

Thus, payments made by a. purchaser in a

parol contract for the purchase of land may

be rccovrred back if the vendor refuses or

renders himself unable to convey the prem

ises; and a recovery may be had. notwith

standing the purchaser has occupied the

land under the contract, or is still in pos

session of it. The rule allowing a recov

ery for benefits conferred under an oral

contract falling within the statute of frauds.

where the defendant refuses to perform the

agreement, prevails in favor of a purchaser

who has rendered services on the faith of

in oral contract to convey real estate. and

1iso in favor of a per: on who has made im

provements on another’s land relying upon

a Verbal promise of a lease. a devise or a.

conveyance of the premises.

"A vendor, on the other hand, may recover

for use and occupation against a purchaser

-vho has been in possession of real estate

under an oral agreement for a conveyance,
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contract is merely unenforceable, as not binding on the other pa ." Services

rendered under a unilateral contract, which therefore cannot be sued on by the

one so contracting, raise an implied promise on the part'of the person for whom

the services are performed to pay therefor."

Under unfinished contract—An implied contract also arises to pay for serv

ices rendered under an express contract, where it is unavoidably terminated and

further performance thereby prevented ;“ or where further performance is pre

vented or excused by a breach of contract by the defendant," and in such case

the plaintiff’s failure to perform will not be a defense to his action for services

rendered,“ nor can the defendant recover, by way of a counterclaim, damages

for delays after the suit was begun."

under an express contract."

where the purchaser refuses to carry out the

contract.

"Upon the same principle, a. plaintiff who

has rendered services under an oral con

tract not to be performed within a year may

recover the value of the services so ren

dered. if the defendant refuses to perform

the contract."

Defendant not In default—Recovery not

allowed: “Either party being at liberty to

perform an oral contract falling within the

statute of frauds, and it not being the policy

of the statute to discourage the performance

of such contracts, it is generally held that

there can be no recovery against a. defendant

not in default for benefits received by him

from the plaintiff's part performance of the

contract. To Justify a recovery. the prom

isor must refuse to perform. If he stands

ready to keep his oral promise. the other

party cannot recover as upon an implied

contract to pay for the benefits received.

Accordingly, money paid under an oral agree

ment cannot be recovered back merely be

cause the agreement is within the statute

of frauds, and hence unenforceable. A pur

chaser. for instance, cannot recover back

a. deposit paid on an oral agreement for the

sale of real estate, if the Vendor is able,

ready. and willing to complete the contract.

Not only may the one party keep money

actually paid to him by another. but, if mon

ey is delivered to a third person. to pay over

to him upon the oral agreement he may re

cover it as money received to his use.

“For the same reason. a. vendor who has

refused to execute a conveyance of real es

tate cannot recover for use and occupation

against a. purchaser who has occupied the

same under an oral agreement for the pur

chase thereof, if the purchaser is able and

willing to perform the contract.

“Again. one who has paid money or ren

dered services under an oral contract not

to be performed within a year. and who re

fuses to perform further. cannot recover for

the benefit conferred on the defendant, if the

latter is not in default. To Justify a recov

ery for services rendered under an informal

agreement within the statute of frauds. the

plaintiff must have been willing to carry

out the agreement in full. If he refuses to

go on with the work. he cannot recover for

what he did as upon an implied contract

"Even in those jurisdictions where a. non

compliance with the statute of frauds ren

ders the contract, not voidabie. but void, 11

would, in reason. seem that the plaintiff

The same rule applies to goods furnished

should not be allowed to recover against a

defendant not in default; yet the contrary

has been held." Hammon on Contracts. 5 313.

and the cases cited thereto.

12. Labor and materials furnished and ac

cepted by a city under a. contract not bind

ing on it. City of Chicago v. McKechney

[111.] 68 N. E. 954.

13. Harrison v. Wilson Lumber Co. [Ga.]

45 S. E. 730.

14. Teakle v. Moore [Mich.] 91 N. W. 636.

Subject-matter ceasing to exist. Krause v.

Board of School Trustees [Ind. App.) 66 N.

E. 1010.

15. In such a. case the plaintiff may aban

don the contract or treat it as rescinded and

recover on a quantum meruit for services

rendered to the time of the breach. Jensen v.

Lee [Kan.] 78 Pac. 72; Boyd v. Vale, 84 App.

Div. [N. Y.] 414; Newhall Engineering Co.

v. Daly, 116 Wis. 256. Failure of defendant

to make part payment for hauling ties as

provided for by contract. Cook v. Gallatin

R. Co. [Mont.] 73 Pac. 131. Servant may

waive breach and sue on quantum meruit

and partial payment is no obstacle to so

doing. Brown v. Woodbury [Mass] 67 N.

E. 327. A contractor prevented by the own

er from completing the erection of a build

ing. Day v. Eisele, 76 App. Div. [N. Y.] 304.

Attorney and client. Yuells v. Hyman, 84

N. Y. Supp. 460. One rendering services un

der 8. contract providing for extra services

without extra pay may. upon breach of the

contract by the defendant. recover the value

of his services rendered, including extra

work. Posner v. Seder [Mass] 68 N. E. 335.

One rendering services under a special con

tract which she is compelled by the defend

ant to abandon may recover on an implied

contract for services performed at defend

ant's request. Davis v. Streeter [Vt.] 64

Ail. 185. A coal-dealer may recover on an

implied contract for coal delivered for which

the purchaser refuses to pay. Purcell v.

Sage, 200 Ill. 342.

16. Turney v. Baker [Mo. App.] 77 S. W.

479. A defaulting contractor may recover

the value of materials if they were of bene

fit to the owner less any damages from non

performance. Decker v. School Dist. No. 2

[Mo. App.] 74 S. W. 390.

17. Cook v. Gallatin R. Co.

Pitt). 131.

18. Where a contract for the sale and

delivery of fruit is broken by the purchaser.

the seller may rescind the contract and re

cover for fruit delivered. Minaker v. Cali

[Mont.] 73
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Though contrary to the rule in some cases," it is held in some jurisdictions

that where one abandons or fails to comply with his contract of employment after

part performance, without a justifiable cause, he may recover on a quantum meruit

the value of his services rendered, less any damage sustained by the employer by

reason of such breach of contract.” But the plaintiif must show that the work

done and materials furnished were beneficial to the defendant and were accepted

by him.21

Services by member of family.—Where services are rendered between persons

occupying the family relation, and living together as one household, the presumption

is that the services are intended to be gratuitous, and in order to recover thereer

one must rebut this presumption by showing an express or implied agreement for

compensation ,2” but this does not apply to persons not living together as one house

hold, though members of the same family and though living in the same house.“

This rule is true although there has been a request and promise to pay where the

circumstances negative an intention to receive pay.“ But in order that such relation

may be set up as a defense it must be specially pleaded.“ Whether in a given case

services rendered by one member of a family for another were intended to be gra

tuitous or on an implied contract is a question for the jury."

Amount of recovery.—If the circumstances of the case show that the work

was to be done for a. certain price, that would be the amount of recovery." And

where one continues to render services after the expiration of a contract of em

ployment, without a new agreement, it is presumed to be at the original rate of

compensation." But in the absence of such circumstances, the one doing the

work could recover only the reasonable value of his services.”

terms Canneries Co.. 138 Cal. 239, 71 Pac.

110.

19. One rendering services as a barber

under a contract that such services shall be

in part payment of a tombstone cannot re

cover therefor where he fails to select the

tombstone. Day v. Farley, 100 Mo. App. 633.

20. Murphy v. Sampson [Neb.] 96 N. W.

494; Orr v. Cooledge, 117 Ga. 195; McKnight

v. Bertram Heating & Plumbing Co., 65 Kan.

859. 70 Pac. 345.

21. Roskilly v. Steigers, 96 Mo. App. 576.

22. Galloway's Adm’r v. Galloway, 24 Ky.

L R. 857. 70 S. W. 48. Niece for an uncle.

Sloan v. Dale, 90 Mo. App. 87. Nephew and

uncle. Hicks v. Barnes, 132 N. C. 146.

Daughter rendering services for mother:

nor could the mother in such case recover

for board furnished to the daughter, in the

absence of express contract. Terry v. Ward

er. 25 Ky. Ia. R. 1486, 78 S. W. 154. A grand

father raising an infant grandchild. In re

De Freest’s Estate, 41 Misc. [N. Y.] 536.

Child living with a family as a. member

thereof. Blivin v. Wheeler [3. 1.] 55 Ail.

7m. Near relative acting as housekeeper.

nurse, and companion to one aged and in

firm. Plait v. Hollands. 86 App. Div. [N. Y.]

231. A son working for a. number of years for

his father without making a claim for serv

ices. and dividing the crops without deduct

ing for his claim. cannot recover for such

services from his father's estate without

clearly proving by disinterested parties a

contract therefor. Duckworth v. Duckworth

[Md] 58 At]. 490.

28- The fact that plaintifl, his wife and

Curr. Law, Vol. 2—19.

It is inadmissible

several children resided for a. year at a.

hotel belonging to his mother and operated

by another son as her agent, and that plain

tii‘l and his children did not live in the fam

ily of the mother or render her any services

and that an allowance was made for the

services of his wife to the mother, will raise

no presumption that board was furnished

them gratuitously, but a contract to pay

will be implied. Weitnauer v. Weltnauer,

117 Iowa. 578.

24. A sister living with a brother at his

request and upon his promise to pay cannot

recover for her services, where she testified

that she did not come and live with him for

service, but to stay with him the balance

of her life, and there appeared no intention

to charge for her services. McBride v. Mc

Ginley, 71 Wash. 573. '72 Pac. 105.

25. Schroeder v. Schroeder, 119 Iowa, 67.

26. \Vhere a. son and daughter-in-law

nurse parents living in the same house un

der an arrangement. Lillard v. Wilson [Md]

7'! S. W. 74.

27. Bryan v. Brown. 8 Pcnnewill [Del]

504. Contract price is evidence of value.

Boyd v. Vale. 84 App. Div. [N. Y.] 414.

28. But not where there was no original

agreement as to rate of compensation. Lei

digh v. Keever [Neb.] 97 N. W. 801. Serv

ices rendercd by a bank cashier in collect

ing dividends for a. long time for a. large

stockholder and depositor, without an agree

ment for payment, will be presumed to be

gratuitous. Wright v. Sheldon. 24 R. I. 886.

20. Bryan v. Brown, 8 Pennewill [Del.]

504. A thousand dollars held not excessive
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to show the value of the services to a third person at a time subsequent to their

rendition,” or to show that all the services required by a broken contract had not

been performed.“ Nor can a void contract be shown for the purpose of measur

ing the value of services rendered."I But testimony as to the length of time

plaintiff worked, and that work could not have been done in less time, is com

petent.”

§ 3. Moneys had and received and money paid.-—A contract implied in law

arises for the repayment of money received or obtained by one which in equity

and good conscience belongs to another ;“ but this rule does not apply to money

in which the plaintiff has no interest or to which he has no right." Again an

implied contract arises on the part of one to repay another paying money at his

request,” or for his use, from which his estate derives a benefit f" or through his

fraud or misrepresentation ;" or where it was paid on a consideration which has

wholly failed." But not for money paid on a judgment subsequently vacated,

under circumstances not constituting a reversal ;‘° nor against one person for

money expended at the request of another who is in no way authorized to rep

resent such person ;“ nor for money paid for furthering a. fraudulent purpose of

tor eight years’ service as man servant and

untrained nurse. Cunningham v. Hewitt, 84

App. Div. [N. Y.] 114. Five dollars a day

held to be a reasonable charge for board and

lodging and for rendering services as an

untrained nurse to one having a. loathsome

disease and bodily and mental afflictions.

Succession of Alexander, 110 La. 1027. The

question to be determined in action of as

sumpsit on the quantum meruit count is

what is the value of the services rendered

not what benefits have been derived there

from. Rothstein v. Siegel, Cooper & Co., 102

Ill. App. 600.

30. Connelly v. Cover, 102 Ill. App. 426.

81. Cook v. Gallatin R. Co. [Mont.] 73

Pac. 131.

82. But it may be shown to rebut the

presumption that the services were to be

gratuitous. In re Sheldon's Estate [Wis.]

97 N. WV. 524.

33. Shmilovitz v. Bares, 75 Conn. 714.

34. Law v. Uhrlaub. 104 Ill. ADD. 263;

Columbus State Bank v. Carrig [Neb.] 92

N. W. 324; McCormick Harvesting Mach. Co.

v. Stires [Neb.] 94 N. \V. 629', Alexander v.

Von Koehrlng [Tex. Civ. App.] 77 S. W.

629. Money paid on an execution sale sub

sequently set aside on account 0! invalidity

of the Judgment. Carpenter v. Anderson

[Tex. Civ. App.] 77 S. W. 291. The bene

ficiary o! a decedent may recover from a

beneficiary association money received by it

on account of the decedent's death while a

member in good standing. Littleton v. “Yells

& McComas Council. No. 14 [Md.] 56 Atl.

798. A purchaser of property. a part of

which is on another's land. receiving rents

for the whole must pay over to such other

a proportionate share of the rents, less prop

er disbursements. Rhodes v. Stone. 25 Ky.

L. R. 921, 76 S. W. 533. On failure to com

plete purchase of land party is accountable

for rents which he was to keep it he pur

chased. Ridgeway v. Jewell [Iowa] 95 N.

W. 410.

Evidence not sufficient to allow recovery.

Spear v. American Service Union, 76 App.

Div. [N. Y.] 624.

In an action to recover money retained

for services an express promise to pay does

not preclude recovery where the amount

agreed to be paid or the value of the serv

ices is not shown to be equal to the amount

retained. Reed v. Hayward. 82 App. Div.

[N. Y.] 416. Receiving check to buy goods

which prospective seller refused to sell, ap

plying check to debt of the one who had

received it. Quarles v. Hall [Mo. App.] 74

S. W. 883.

85. As where one in a. joint sale, by a,

secret agreement with the purchaser obtains

more for his own property than the others

obtained. Cummings v. Synnott [0. C. A.]

120 Fed. 84.

30. Powers Mercantile Co. v. Blethen

[Mlnn.] 97 N. W. 1056.

37. An implied contract arises to reim

burse a. husband out of his wife's estate

for the reasonable cost of her sepulture paid

for by him. Pache v. Oppenheim. 84 N. Y.

Supp. 926.

88. In re Filer, 125 Fed. 261: Elliott v.

United States, 37 Ct. Cl. 136. Bank paying

check under forged indorsement. Second

Nat. Bank v. Guarantee Trust & Safe De

posit Co.. 206 Pa. 616.

39. VVarder. Bushnell & Glessner Co. v.

Myers [Neb.] 96 N. \V. 992. Money paid for

property to be unencumbered. but which

proves to be encumbered may be recovered.

Jensen v. McCornick, 26 Utah. 142, 72 Pac.

630. But a purchaser cannot recover a. part

of the purchase money paid for defective

articles if he has knowledge of such defects,

at the time he makes the payments unless

it is expressly agreed at the time that the

defects shall be fixed. which the seller falls

to do. National Computing Scale Co. v.

Eaves, 116 Ga. 511.

40. An order vacating a judgment for all

mony. but not constituting a reversal there

of. does not entitle the husband to recover

the amount paid or to have it credited on

a judgment for permanent alimony. Mercer

v. Mercer [Colo.] 73 Pac. 662.

41. Little Bros. Fertilizer 8; Phosphate

Co. v. Wilmott [Fla] 32 So. 808. The mere

fact that letters and telegrams from a

drawer oi.’ a. draft telling the drawee to



2 Cur. Law. IMPLIED CONTRACTS § 8. 291

the payor;“ nor in favor of one joint wrongdoer against another, for money

which the former has been compelled to pay by reason of the wrong ;“ nor for

profits arising out of an enterprise in which the demandant was formerly inter

ested, but which he had abandoned before the profits were realized.“

Voluntary payments.—An implied contract does not arise in favor of one

voluntarily paying money for another without the latter’s request,“ or on an in

valid claim with a full knowledge of all the facts.“ Money paid for another,

which the latter was under no obligation to pay, does not raise an implied con

tract for its repayment."

By mistake—Money paid under a mistake of fact raises an implied contract

for its repayment,“ but, in the absence of fraud, not when paid under mistake

of law,“ unless the payment is for matters which have already been paid for.“0

On contract subsequently broken—Where money is paid under a contract

which is subsequently broken or rescinded by the defendant, the law implies a

promise to refund it."1 And the fact that the contract was ultra vires or void

under the statute of frauds is no defense in such a case, for money expended be

fore the contract is repudiated.n

Under illegal contracts—Money paid under an illegal contract which is mere.

1y malum prohibitum may be recovered

charge the amount thereof to a third per

son does not make the latter liable for

money paid at his request. Allen v. Bobo

[Miss.] 33 So. 288.

42. Money to an innocent person in fur

therance of an unlawful conspiracy to de

fraud the latter. Bauer v. Sawyer & Britsch

Land C0. [Minn.] 97 N. W. 428.

43. There can be no contribution between

wrongdners. First Nat. Bank v. Avery Plant<

er Co. [Neb.] 95 N. W. 622. And see title

Contribution, 1 Curr. Law, 704.

44. Where an agreement between several

parties to engage in a certain business and

divide the profits is abandoned. and one of

the parties thereafter continues the enter

prise making use of efforts made by the other

parties. an implied promise does not arise

to account for and divide the profits there

from. Parks v. Gates, 84 App. Div. [N. Y.]

6“.

4‘. Elliott v. U. 8., 37 Ct. Cl. 136: Contoo

cook F. Precinct v. Hopkinton, 71 N. H. 574.

An implied contract does not arise on the

part of a guest to pay a hostess for money

paid for eyqvenses on a trip on which the

[nest was invited. Zane v. De O'natlvia, 139

Cal. 328. 73 Pac. 856.

46. New Orleans 8: N. E. R. Co. v. Louisi

sna. C. 8: I. Co.. 109 La. 13. Even though the

psyor protests against his liability. Ander

Ion v. Cameron [Iowa] 97 N. \V. 1085. Where

an attorney having checks payable to his

client procures their indorsement by him

under threats of having them returned and

under the belief that the amount thereof

would be finally lost. it is not such a volun

tary payment to the attorney as to preclude

the client from recovering the amount there

of from him. Reed v. Hayward. 82 App.

Div. [N. Y.] 416.

41. Mnney paid by a city for an injury

to a person from a nuisance on property to

'thh the defendant held the deed. cannot

be recovered from the latter where he had

not obtained possession and had no notice

back on an implied promise for its re

of the nuisance. Lincoln v. First Nat. Bank

[Neb.] 93 N. W. 698.

48. First Nat. Bank v. City Nat. Bank,

182 Mass. 130. Moneys paid, under a con

tract void by a state statute, on account of

an innocent party may be recovered in as

sumpsit. Jones v. Mut. Fidelity Co.. 123

Fed. 506. Overdue taxes paid by an owner

of land in ignorance of a. sale may be re

covered from the tax purchaser. and be de

clared a lien on the property. Rothchild v.

Rollinger [Wash.] 73 Pac. 367. A defense

that payment was not made under duress

and was voluntary in action for money paid

under mutual mistake is frivolous. Jaeger

v. New York, 39 Misc. [N. Y.] 543. The rem

edy is for deceit where money is paid un

der misrepresentations for valueless stock.

Anderson Carriage Co. v. Pungs [Mich.] 95

N. W. 985.

49. Money loaned under a void statute.

Newburgh Sav. Bank v. Woodbury, 173 N.

Y. 65.

This rule applies to municipal corpora

tions as well as to individuals. Morgan

Park v. Knopf, 199 III. 444.

50. A county may maintain an action as

for money had and received against a former

officer of the county for money illegally re

ceived by him for compensation under a.

mistake of law. for services for which he

already has received a. salary. Douglas

County v. Summer [Wis.] 98 N. W. 249.

51. Interstate Hotel Co. v. Woodward 8:

B. Amusement Co. [Mo. App.) 77 S. \V. 114.

Money deposited as earnest money to bind

the performance of an agreement which is

broken by the defendant preventing per

formance may be recovered. \Vrlght v. Levy,

84 N. Y. Supp. 885. Breach of conditional

sale by seller after payment of part of pur

chase price. Wood v. Kaufman [Mlch.] 97

N. \V. 47.

62. Interstate Hotel Co. v. Woodward &

B. Amusement Co. [Mo. App.] 77 S. W. 114.
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payment ;“ but it is otherwise where the contract is in respect to a matter malum

per se.“

58. One having paid rents and taxes un

der a contract to take charge of property,

may recover the amount so expended though

the contract is void under the statute of

frauds. Seymour v. Warren, 86 App. Div.

[N. Y.] 403. Statutory recovery for money

paid on wagers. Moulton v. Westchester

Racing Ass'n, 84 N. Y. Supp. 871.

54. Money paid under a. contract contrary

to public policy cannot be recovered; as

money advanced to pay campaign expenses.

Ward v. Hartley [Mo.] 77 S. “l 302.

Note. Recovery of money paid or prop

erty delivered under Illegal agreements:

"As a rule, money paid or property delivered

under an unlawful agreement may not be

recovered back. either at law or in equity.

In other words, where an agreement has

been executed. though upon an illegal con

sideration or for an unlawful purpose. neither

party may recover back what he has part

ed with in carrying the compact into effect.

This, as has been said, is an application of

the maxim, In pari delicto potior est con

ditio defendentis et possidentis. To illus

trate: If a. man pays money or delivers

property under an agreement entered into

on Sunday in violation of law, he cannot re

cover it back; and the same is true of prop

erty pledged to secure the payment of an

illegal demand, and of money lent to be

used in an unlawful manner. Money lent

to make or to pay bets might be recovered

at common law; but in those Jurisdictions

where a wager is illegal, money lent to a

man in order to enable him to make a wager

cannot be recovered; and the same is true

as to recovering back money placed in the

hands of a. broker for unlawful speculation,

and used by him therein. Money paid or

property delivered under a. wager may usu

ally be recovered back by virtue of statute,

but. in the absence of statute, it cannot be

recovered back in those jurisdictions where

a wager is illegal. In several states, if a

greater rate of interest is paid than is al

lowed by law, the debtor may recover it

back or set it off against the principal debt

and. in a few states. by way of penalty, the

creditor is subjected to liability for two

or three times the sum exacted by him in

excess of the legal rate. The rule preclud

ing a recovery of money or property parted

with under an illegal agreement applies

also where the consideration for the pay

ment or delivery has been performed only

in part, and not in toto. Thus. if A. pays

$100 to B. on the latter’s promise to mur

der C. and D., A. cannot recover back the

payment after B. has murdered C., although

he has not murdered D."

Locus poeultentiue. "If a party to an

illegal agreement repents of his unlawful

design before it is carried into effect, the

law allows him to rescind the agreement.

and recover back whatever he has paid or

delivered under it. The period during which

an unlawful agreement remains executory

is accordingly termed ‘locus poenitentiae.’

This right of rescission is allowed mainly

for the purpose of encouraging the abandon

ment of illegal designs. However, the re

pentant party gets the direct benefit of it.

A common illustration of the rule occurs

in the case of agency. If an agent receives

money to be paid out for an unlawful pur

pose, the principal may recover it back at

any time before it is so expended. Upon

this principle, money placed in the hands of

a person as stakeholder to abide the event

of a. wager is recoverable from the stake

holder either before or after the determina

tion of the wager. and even after the money

has been paid to the winner, if the authority

to pay was withdrawn by the plaintiff be

fore payment, and in this latter event. if

the loser does not choose to hold the stake

holder, he may recover the money from the

winner. However, as we have seen in an

other connection, if the party delivering the

goods or paying the money waits until the

illegal purpose is accomplished, so that the

transaction becomes executed, he cannot re

cover."

Pnr deilctum. “All that has been said in

reference to the inability of a man to obtain

relief from an illegal agreement to which he

is a party presupposes a guilty party. It

may happen, however, that only one of the

parties to an agreement entertains an un

lawful intent. In this case, the innocent

party may recover what he has parted with

upon the faith of the agreement before he

learned of the illegality. Again, the law ad

mlts degrees of guilt, and. even though both

parties contemplated an unlawful act. yet.

under some circumstances, if one is more

excusable than the other, he may recover

what he has paid or delivered in performing

the illegal agreement. The rule may be

stated thus: Where the parties to an illegal

agreement are not in pari delicto. and where

public policy is considered as advanced by

allowing either, or at least the more excus

able, to sue for relief against the transac

tion. relief is given him, either at law or in

equity, by way of allowing him to recover

back money or property paid or delivered

pursuant to the terms of the agreement:

and this is true, even though the agreement

is fully executed. Accordingly, if a man is

induced to enter into an agreement by fraud

or imposition, or by coercion, whether by

duress, oppression, threats, or undue influ

ence, he may avoid it, and recover what he

has conveyed or delivered or paid thereun

der, even though the object of the agree

ment is illegal. Thus. if a creditor refuses

to assent to a. composition unless the debtor

secretly and in fraud of the other creditors

pays him an additional sum. which is done,

the debtor may recover back the extra pay

ment as being unlawful and brought about

by compulsion. The parties are not regard

ed as being in pari delicto where the illegal

ity consists in a violation of a statute which

was intended for the constraint of one party

only, or for the protection of the other.

Thus. a. bank issuing bills contrary to law

might be compelled to reimburse the holder

in an action for money received. even though

the bills were void, if the receiving of the

hills was not expressly prohibited. The

‘rmnk is deemed more guilty than the mem

bers of the community who receive the un

lawful currency. The latter are regarded
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Money paid under duress may be recovered back upon an implied promise

for its repayment ;“ but not where he voluntarily pays without protest ;"° and

even where one pays under protest, if he has other means of immediate relief at

hand than by making payment, he canth recover.“ The duress, however, must

be illegal, unjust, or oppressive." It is not duress to institute or threaten to in

stitute civil suits, or take proceedings in court, or for any person to declare that

he intends to use the courts wherein to insist upon what he believes to be his legal

rights.“

Money lent—Where one lends money to or for another, in the absence of

an express contract, there is an implied contract on such other to repay it,“0 as

where it was loaned through the agency of another." Money loaned under a mis

take of fact may be recovered," but not where the mistake is one of law.“8

§ 4. Use and occupation.——One may also be held on an implied contract

for using and occupying another’s property; but in order that an action of as

sumpsit may be maintained in such case, the relation of landlord and tenant must

be shown to have existed between the parties at the time." It will not lie against

one in possession claiming under an adverse title ;“‘ nor against one entering under

an executory contract to purchase ;“ nor against a mere trespasser;‘" but a. former

tenant is not liable for use and occupation for leaving property on the premises,

where he plainly abandons such property.” The measure of recovery for use

and occupation is the reasonable value of the use of the land, not the amount of

profit derived therefrom."

§ 5. Torts which may be waived and sued as implied contracts—Where one

commits a tort by which he enriches himself at the expense of another, the latter

as the persons intended to be protected by

the law."—-Hamrnon. Cont. §§ 257-259 and ex

haustive collection of cases cited thereto.

55. Anderson v. Cameron [Iowa] 97 N. W.

1085; State v. Slayback, 90 Mo. App. 300.

Money paid for a. permit to reconstruct a.

vault under a sidewalk under threat of ar

rest and by taking possession of property

may be recovered. Deshong v. New York.

176 N. Y. 475. Payment of a fine, illegally

lIlliiiosed, to procure a release from custody

Is a. payment under duress. Houtz v. Uinta.

County Com'rs [Wyo.] 70 Pac. 840. Where

the parties were not on equal terms; where

the payer had no choice; where the only al

ternative was to-submlt to an illegal ex

actlon or discontinue business—these and

other like circumstances evidence pressure

or duress under which money or other value

parted with may be recovered back. New

Orleans & N. E. R. Co. v. La. C. & 1. Co.,

109 La. 13.

50. Money paid to satisfy process cannot

be recovered on the ground of duress. where

he has an opportunity to stop collection but

does not accept it. State v. Stonestrect, 92

Mo. App. 214. Payment of an illegal fine,

not to procure a release from custody. but

merely to avoid further inconvenience in

rYourt is voluntary. Houtz v. Uinta County

Com'rs [Wyo.] 70 Fee. 840.

57. Such payment is voluntary. New Or

leans & N. E. R. Co. v. La. C. 8: I. Co., 109

La. 13.

m. Desl'mng‘ v. New York. 176 N. Y. 475.

59. New Orleans & N. E. R. Co. v. La.

C. e 1. Co., 109 La. 13.

so. Trigue v. John Caplice Co. [Mont.] 72

PM. 297.

81. The fact that defendant signed the

note upon which the loan was made was a

circumstance tending to show that he par

ticipatcd in a loan made by his wife. Brown

v. Woodward, 75 Conn. 254.

62. One in good faith lending money on

bonds void for want of power to issue them

may recover in an action for money had and

received. Fernald v. Gilman, 123 Fed. 797.

68. Newburgh Bav. Bank v. Woodbury, 178

N. Y. 55.

04. Hill v. Coal Valley Min. Co., 103 Ill.

App. 41; Janouch v. Pence [Neb.] 93 N. W.

217; Ettlinger v. Degnon, etc.. Co., 85 N. Y.

Supp. 394. It will not lie where there is

no privity between the plaintiff and the

person in possession. Fender v. Rogers,

97 Ill. App. 280.

85. And no contract relation existed be

tween the parties. Adsit v. Kaufman [C. C.

A.] 121 Fed. 365; Fender 1. Roger, 97 Ill.

App. 280.

66. Though a, contract is afterwards re

scinded. Belger v. Sanchez. 137 Cal. 614, 70

Pac. 738.

67. Janouch v. Pence [Neb.] 93 N. W. 217;

Ettlinger v. Degnon, etc.. Co., 85 N. Y. Supp.

394. A city is not liable for the use and oc

cupation of land by a. public artesian well

where it had no knowledge that the prop

erty belonged to the plaintii't. Wilson v.

Mitchell [8. D.] 97 N. W. 741.

68. Lessees surrendering possession, which

surrender the lessor accepts. cannot be held

liable for use and occupation because they

leave certain machinery on the premises.

Beeston v. Yale, 75 App. Div. [N. Y.] 3, 11

Ann. Gas. 475.

60. Boland v. Tierney, 118 Iowa, 59. From

the date of the termination of the lease.

Conger v. Ensler, 85 App. Div. [N. Y.] 664.
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may elect to waive the tort and treat it as an implied contract on which he may

sue to recover the value of that which has been taken or used."0 One may waive

the tort and sue on an implied contract, where another has obtained his money

through fraud,’1 or has converted72 or stolen or embezzled his property."

§ 6. Remedies and procedure—An implied contract is properly enforced by

an action of general assumpsit“ for money had and received,75 or for money paid

for the defendant’s use ;" though in some cases a petition in the form of a com

mon count may be maintained." In states having Code procedure, the remedy

for money had and received or money paid, depends upon the statutes."

In an action of assumpsit for money had and received, the origin and char

acter of the fund must he pleaded." But it is unnecessary in an action on the

common counts to allege that the defendant promised to pay,8° or that he had con

verted the property or money.81 Nonpayment should be alleged." In an action

for work and labor, the defense that services were rendered by one as a member

of a family must be pleaded."

70. Moore v. Richardson, 68 N. J'. LaW.

305. Where one wrongi‘ully uses the prop

erty of another under a claim of right un

der the terms of an express contract, he is

liable on an implied contract to such other

for the reasonable value of such use. Cham

plain Const. Co. v. O'Brien, 117 Fed. 271,

788.

71. A bankrupt procuring his employers

to purchase stocks on false and fictitious

orders may be held liable for money paid to

his use, and the debt be provable in bank

ruptcy. In re Filer, 125 Fed. 261. And see

cases cited supra. note 70.

72. The measure of damages being the

value of the property at the time of its con

version. Moore v. Richardson, 68 N. J. Law.

305. One wrongfully compromising and re

leasing a mortgage and appropriating the

proceeds is liable for the debt and interest.

Persons v. Persons [N. D.] 97 N. W. 551. The

amount of a check deposited by a prospective

lessee may be recovered in an action for

money had and received upon refusal of the

lessor to complete the lease. though an ac

tion of trovcr might have been maintained.

Silver v. Krellman, 89 App. Div. [N. Y.] 363.

An agent 0! a loan company misappropriat

ing‘ money sent to him to close a loan. Guern

sey v. Davis [Kan.] 73 Pac. 101.

73. And in such action the plaintiff may

sue out an attachment against a. nonresi

dent defendant. Lipscomb v. Citizens’ Bank,

66 Kan. 243, 71 Pac. 583.

74. Guilford v. Mason, 24 R. I. 886.

75. Jones v. Mut. Fidelity Co., 128 Fed.

506; Fernald v. Gllman, 123 Fed. 797; In re

Filer, 125 Fed. 261. An action of assumpsit

for money had and received may be main

tained where one has received or obtained

possession of money which in equity and

good conscience he should pay to another.

It is a liberal action in which the plaintiff

waives all tort and claims only the money

which the defendant has actually receiVed.

Law v. Uhrlaub, 104 Ill. App. 263. See title

"Assumpsit."

76. The proper remedy for money paid on

notes at the request of another is an ac

tion of assumpsit for money paid for the

defendant's use, not an action on the notes.

If the action is brought on an express contract,

recovery cannot be had on a quantum meruit unless it is pleaded.“ The fact that

Powers Mercantile Co. v.

97 N. W. 1056.

77. The value of services rendered under

a contract broken by the employer and

abandoned by the employe may be recovered

under a petition in the form of a. common

count, it no objection is made to the plead

ing. Jenson v. Lee [Kan.] 73 Pac. 72.

78. In New York money paid on wagers

may be recovered in a civil action [Laws

1895. p. 377. c. 570, § 17]. Moulton v. West

chester Racing Ass'n, 84 N. Y. Supp. 871.

In suing in assumpsit for fraud and deceit

under a. statute. the statute or equivalent

facts must be pleaded. Anderson Carriage

Co. v. Pungs [Mich.] 95 N. WV. 985.

79. Where one suing tor money had and

received tails to plead its origin and char

acter he cannot claim that it was received

under circumstances preventing the defend

ant from retaining it for services rendered.

Dobbs v. Campbell, 66 Kan. 805, 72 Pac. 273.

80. It is sufficient to state facts showing

the duty, from which the law implies the

promise. Boston Clothing Co. v. Garland

[Minn] 97 N. W. 433. An allegation that de

fendant had received a certain sum of money

for the use and benefit of the piaintii'! is

sufilcient. Waite v. Willis, 42 Or. 288, 70

Pac. 1034. It is no defense to an action for

the price of goods sold and delivered that

the defendant did not promise or agree to

pay therefor. Guenther v. American Steel

Hoop Co.. 25 Ky. L. R. 795, 76 S. W. 419.

81. The action will lie whether or not

trover could be maintained. Antonelli v.

Basile, 93 Mo. App. 138.

82. Plaintiff in work and labor must a1

lege nonpayment. Bacon v. Chapman, 85

App. Div. [N. Y.] 309.

83. Schroeder v. Schroeder, 119 Iowa. 67.

SH. Feiton v. Tally [Tex. Civ. App.] 72 S.

W. 614; McDonnell v. Stephenson IMO. App.]

77 S. W. 766. Recovery may be had for serv

ices as on implied contract though declara

tion purports to be on a. contract attached

which in reality is only an account or mem

orandum. Noyes Carriage Co. v. Robbins

[Ind. App] 67 N. E. 959. Election to rely

on count based on disafiirmance and recov

ery of quantum meruit may be at close of

Blethen [Minn.]
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plaintiff, in an action on a quantum meruit, in his replication admits the ex

istence of a written contract, but denies that it contains the entire agreement, or

that defendant had performed his part of the contract, and alleges a separate

contract for extra compensation, does not entitle the defendant to judgment on

the pleadings.“

An action for services rendered matures upon the completion of the services,

and must be brought within the period limited by the statute from that time.“

In an action for money had and received for a conversion, the statute begins to

run from the time the plaintiff has knowledge of the wrongful act."

INCEST."

Statutes declaring the crime must be certain and definite.” Consent of

the woman is not necessary to make out the crime against the man.’0 But if

she willingly submits, though with a different mind from him, she is an accom

plice to be corroborated.“1 On trial of the man, the fact that the woman was

jointly indicted does not prevent disproof by the state of her consent." Prior

acts between the parties may be shown,” but not acts of prosecutrix with other

men,“ nor her character for chastity.” Where there is positive testimony of the

intercourse, an instruction on the law of circumstantial evidence is harmless, though

erroneous.”°

INCOMPETENCY."

5 1. Mental Weakness Sniflclent to 0011- § 2. Eflect of Incompetency on Contract!

Ititute Incompetenc'y (295). (206).

§ 3. Remedies and Procedure (29?).

§ 1. Mental weakness sufficient to constitute incompetency.-—The test of

capacity to contract is the possession of sufficient reason and understanding at

the time to know the nature of the contract and to appreciate its probable re

sults.” Mere weakness of mind or sickness in body,“ unaccompanied by fraud

or undue influence,1 will not render one incompetent. Old age and physical in

firmity merely,‘I or old age, and weakness of mind resulting from trouble,‘ or

from physical weakness, dcbility or disease of body,‘ will not amount to incom

evldence. Brown v. Woodbury. 183 Mass. 93. State v. De Hart, 109 La. 570; evi

279, dence given by prosecutrlx. State v. Wood

85. Cook v. Gallatln R. Co. [Mont] 73 [Wash] 74 Pac. 380.

Pac, 131, 94. State v. De Hart, 109 La. 570.

86. In re Sheldon’s Estate [Wis] 07 N. 05. Richardson v. State [Tex. Cr. App]

w, 524_ 70 S. W. 820.

87. Guernsey v. Davis [Kan] 78 Fee. 101. 06. Gibson v. State [Tex. Cr. App.] 77 S.

88. Incestuous rape, see Rape: as to rules

of consanguinity. see Marriage.

80. Suiliciency of Acts 1888. No. 78, as

prohibiting and defining incest and as em

bracing more than one subtract as expressed

in its title. State v. De Hart, 109 La. 570.

Snfliclency of evidence (David v. People,

204 Ill. 479): of evidence to show that an

other was an accomplice (Ingram v. State

[Tex. Cr. Ann] 75 S. W. 304),

Argument of counsel on evidence as legiti

mate. Ingram v. State lTex. Cr. App.] 76 S.

W. 804.

90. Hurd's Rev. St. 1901, c. 131, i 1. David

v. People, 204 Ill. 470.

01. Tate v. State [Tex. Cr. App.] 77 S.

W. 793. Sufficiency of evidence of volun

tary submission. Id.

92. Tate v. State [Tex. Or. App] 77 B.

W. 793.

W. 812.

07. See Fraud and Undue Influence; ca

pacity to make will or testament, see Wills;

cancellation of instruments for fraud, un

due influence. or incapacity. see Cancella

tion of Instruments. Sufficiency of incom

petency to warrant appointment of guardian,

see Guardian and Ward.

08. Deed. Stringfellow v.

Utah, 480, 71 Pac. 1062.

00. Reeves v. Howard, 118 Iowa. 121.

1. Paulus v. Reed [Iowa] 96 N. XV. 757.

2. Chadd v. Moser, 25 Utah, 369, 71 Pac.

870.

8. Strlntri'ellow v. Hanson,

71 Pac. 1052.

4. Meyer v. Jacobs, 123 Fed. 900. That

one making a. deed was subject to spells of

deafness and dizziness due to old age is

insufficient to show incompetency where it

Hanson, 25

25 Utah, 480,
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petency to contract, if sufficient intelligence remains to comprehend the transac

tion and its probable efleet;5 or old age with mere failure of memory,“ or accom

panied by illiteracy and unfamiliarity with English and terms used in convey

ances.’ Mental incapacity to set aside a conveyance need not amount to idiocy

or insanity; a mental deficiency precluding deliberate judgment being sufficient.8

One who uses intoxicants habitually and excessively may still contract and

convey property, unless actual intoxication had dethroned reason or impaired

understanding so that he was mentally unsound at the time of the act ;° but if

his condition was verging on delirium tremens when he executed a. deed, he is

incompetent.“

Evidence."—Opinions of nonexpert witnesses, who have been in close rela

tions with one who has made a contract, may be given as to his competency to

contract." The alleged incompetent’s declarations as to why he so acted“ and

other statements by him at the time of the transaction in question are admissible.“

Proof of old age and ill health, and of disregard of his children’s interests, will not

show mental incapacity of a grantor so as to shift the burden to the grantee.“

§ 2. Effect of incompetency on contracts—The deed or gift of an insane

person who has never been adjudged insane is voidable, and is in full force until

such election is exercised by him,16 or possibly by his executor after his death."

Ratification on return of reason makes the deed good." Intoxication at time of

contract, though caused by the other party, renders the contract voidable, not

void.1°

does not appear that the conveyance was

made during one of such spells. Jacobean

v. Nealand [Iowa] 98 N. W. 158. To make

gift. Meyer v. Jacobs. 123 Fed. 900.

5. Especially where the grantor was able

to keep the facts in mind long enough to

complete the transaction without aid. Hay

man v. Wakeham [Mich.] 94 N. W. 1062. An

aged woman possessing sufficient intelli

gence without prompting to remember those

entitled to her bounty, to comprehend the

extent of her estate, and to realize that a

deed made to a son would deprive other

children of equal shares is competent. Dean

v. Dean. 42 Or. 290. 70 Pac. 1039. One who

understands the value and extent of his

property, remembers the property concerned

in a gift and the persons who are the ob

Jects of his bounty, and the manner in which

he is distributing it, is mentally competent.

Thorns v. Cosand, 160 Ind. 566. Disregard

of his children's interests will not change

the rule as to an aged grantor. Hayman v.

Wakeharn [Mich.] 94 N. W. 1062.

6. Mere failure of memory as to recent

events by woman of 73. Dean v. Dean, 42

Or. 290, 70 Pac. 1039.

7. Hoffman v. Colgan, 25 Ky. L. R. 98, 74

S. W. 724.

8. Pauius v. Reed [Iowa] 96 N. W. 767.

9. Burnham v. Burnham [Wis.] 97 N. W.

176.

10. Hardy v. Dyas. 203 Ill. 211.

11. Admissibility of testimony as to com

petency of injured person to execute a re

lease of damages. Galloway v. San Antonio

& G. R. Co. [Tex. Civ. App.] 78 S. W. 32.

Sufficiency of evidence of competency (Col

ston v. Olroyd. 204 Ill. 435), to make deed

(Bodelsen v. Swensen [111.] 68 N. E. 1074;

Vinson v. Scott. 198 Ill. 144), as affected by

habitual intoxication (Hardy v. Dyas, 203

111. 211; Burnham v. Burnham [Wis.] 97 N.

W. 176); to execute mortgage (Farmers'

Bank v. Normand [Neb.] 92 N. W. 723: Tatum

v. Tatum's Adm'r [Va.] 43 S. E. 184) be

cause of old age (Thorp v. Smith [N. J. Err.

& App.] 54 Atl. 412); incompetency be

cause of intoxication and mental disease

(Davis v. Thornley, 204 Ill. 266); transfer

of property by check to his son by father

of 80 (Polt v. Polt. 205 Pa. 139); of sanity

of one injured in head and who signed a

release of damages (Shook v. 111. Cent. R.

Co. [C. C. A.] 115 Fed. 57); to carry to the

jury the question of incompetency to draw

a check (Central G. '1‘. 8: S. D. Co. v. W’hite

[Pa] 56 Ati. 76).

12. Grimshaw v. Kent [Kan.] 73 Pac. 92.

The wife of one injured may give her opin

ion as to his capacity to execute a release

of damages in connection with the facts

from which her opinion is drawn. Galloway

v. San Antonio & G. R. Co. [Tex. Civ. App.]

78 8. W. 32.

13. Reasons given by a wife for convey

ing land to her son by her first husband,

with knowledge that he would at once con

vey it to her husband, may be shown on

the question of mental capacity. Thorns v.

Cosand, 160 Ind..566.

14. An attorney drawing a contract for

a deceased person may testify as to a con

versation when the contract was executed

as showing competency to contract, the re

lation of attorney and client not existing

between them. Grimshaw v. Kent [Kan.] 73

Pac. 92.

15. Hayman y.

W. 1062.

16. Blinn v. Schwarz [N. Y.] 69 N. E. 542.

17. Bishop v. Leonard, 123 Fed. 981.

18. Blin'n v. Schwarz [N. Y.] 69 N. E. 542.

19. Strickland v. Pariin & 0. Co. [Ga]

44 S. E. 997.

Wakeham [Mich] 94 N.



2 Cur. Law. INDECENCY, LEWDNESS AND OBSCENITY. 297

§ 3. Remedies and procedure—On making a deed after restoration to

sanity, the grantee therein may sue to avoid the one made while insane.” A

void deed will not be set aside in equity for insanity of the grantor, there being a

remedy at law.21 One seeking to avoid a contract for mental incapacity must

prove it.22 One claiming under a deed made by an adjudged lunatic must show

that the instrument was made during a lucid interval.“ A finding of incom

petency suillees if substantially like a statute defining it."

INDECENCY, LEWDNESS, AND OBSO'ENITY.”

Lewd and lascivious cohabitation, as a statutory offense, is not shown by a

single act, or occasional acts, but by such cohabitation as that of husband and

wife. The relation of master and servant may co-exist with such cohabitation.2°

In an indictment for the statutory crime of taking indecent liberties with the

person of a female child under the age of consent, it is not necessary to allege

the particular acts, though it should be alleged that such acts do not amount to

a rape, or an assault or attempt to commit a rape."'

Using obscene or indecent “language”28 has been held to exclude written

communications." “Woman” is equivalent to “female” in averring the utter

ance in her presence.“0 In such a prosecution, a witness may give his opinion

whether the females could have heard the language,“1 and may state the language

used, though he cannot say whether it was abusive and insulting."

Mailing obscene letters.—Deposit in the mails of a sealed letter containing

matter ofiensive to a sense of chastity and calculated to excite impure thoughts

in the mind of the addressee is an offense, if not written in proper exercise of

professional duty or legitimate calling, rendering such language necessary."

Mailing a. private sealed letter, containing indecent charges against the writer’s

mother, to her, is not the offense of mailing a. letter containing obscene, lewd

and laseivious matter; the letter sent must tend to corrupt the morals of the

addressee, there being no presumption that it is intended for, or will be read by,

others." An indictment for mailing an obscene letter, setting it out and showing

an address, need not allege its inclosure in an addressed envelope or wrapper.“

Public indecency and lewdness.—A “notorious act of public indecency” must

be committed when and where it can be seen by more than one person." An in

20. Clay v. Hammond. 199 111. 370. Instructions. Rollings v. State, 136 Ala.

2|. Boddie v. Bush, 136 Ala. 560. 6.

22. Tulle v. Hart, 71 App. Div. [N. Y.] 29. Pen. dee_ § 396, making the use of

619. Vulgar or profane language in the presence

23- Gingrich v. Rogers [Nola] 96 N. W. of a female an offense does not include writ

156_ ten communications but spoken words only.

M. A finding. in effect, that an aged per- Williams v. State, 117 Ga. 13.

son because of infirmity was unable to com- 80. Jackson v. State. 137 Ala. 80.

prehend the transaction in which she exe- 81- Rollings v. State, 136 Ala. 128.

cuted a note and mortgage, is a finding that 82. Jackson v. State, 137 Ala. 80.

she was “without understanding" and so 83. Rev. St. U. S. i 3893 as amended by

could not consent. Jacks v. Estee. 139 Cal.

507, 73 Pac. 247.

25- Sec Rape; Adultery: Fornication: Dis

orderly Houses; Profanity and Blasphemy.

20. state v. Cassida [Kan] 72 Pac. 622.

I7- Gen. St. 1894. 9 6534. State v. Kunz

[Minn] 97 N. W. 131.

Sufficiency o! indictment for taking in

decent liberties with person of a female un

der the age of consent under Gen. St. 1894,

I651“. State v, Kunz [Minn.] 97 N. W. 131.

S. Sufficiency of complaint. Sims v.

State, 137 Ale. 79.

act July 12, 1876, c. 186 (19 Stat. 90) and

act June 18. 1888 (25 Stat. 496). U. S. v.

Wyatt. 122 Fed. 316.

84. The tendency is dependent on circum

stances. import and presumed motive, and

not upon its more terms. Rev. St. U. 8. i

3893, as amended by 25 Stat. 496. U. S. v.

Wroblenskl, 118 Fed. 495.

35. Rev. St. 5 3893, as amended Act July

12, 1876. c. 186 (19 Stat. 90). and Act June 18,

1888 (25 Stat. 496). U. S. v. Harris, 122 Fed.

551.

86. An indictment tailing to so charge
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dictment for willful and lewd exposure must charge that it was “lewdly” made."

Omission of statutory words “tending to debauch the morals” in an accusation

for a notorious act of public indecency cannot be reached by an oral motion to

quash." Instructions as to willful lewd exposure as a statutory offense must be

confined to acts both willful and lewd.” The indecent exposure being shown

on trial to have been willful, evidence of previous similar acts is inadmissible.“

INDEMNITY.

5 1. Definition and Dllflnctionl (2118). § 8. Interpretation and Effect of Contract

5 2. The Contract—Requisites and Validl- (209).

ty (298). § 4. Defenses (300).

A. Oral or Written (298). § 6. Measure of Recovery (302).

B. Consideration (298). § 6. Securitle- by “'uy at Indemnity

C. Legality of Object (299). (303).

§ 1. Definition and distinctions—Indemnity may be defined as a contract to

save harmless whereby one party agrees to secure another against an anticipated loss

or damage.1 Where the indemnity is given against a class of casualties or for pro

tection of specific property, it is generally called insurance.‘ Indemnity is to pro

tect the promisee from liability for loss arising out of the act of another to him or

from his acts to a third person while guaranty or suretyship is to protect the prom

isee from loss on the liability of another to him.a It is an independent and not a

collateral undertaking, and so evidence of the principal contract against loss on

which the promisee was indemnified may be immaterial.‘ A contract of indemnity

is distinguished from a contract to pay a certain sum of money or to do a certain

act in that the cause of action does not arise on default, but when the person in

demnified against is damaged.“ Courts are now inclined to construe bonds and

contracts as contracts of indemnity only, and will attach more importance to the

general purpose of the contract than the precise form of words employed,6 or the

terms by which the parties refer to it,' and so a promise to “pay for” goods loaned if

they are damaged is regarded as a promise of indemnity and not of purchase.5 A

contract of indemnity is implied in favor of one co-obligor who pays an entire sum

for which the other ought in equity to be solely liable.“ These implied contracts

will be treated later under the title Suretyship."

§ 2. The contract—Requisites and validity. A. Oral or written—In nearly

all states a contract of indemnity is not within the statute of frauds and need not

be in writing,“ it being generally referred to as “an original promise.”12

(§ 2) B. Consideration.—Like any other contract, the promise of the in

should be quashed on demurrer [Pen. Code,

i 390]. Lockhart v. State. 116 69.. 557.

Sufficiency of evidence of notorious act of

public indecency under Pen. Code. 1895, Q 390.

Gilmore v. State [Ga.] 45 S. E. 226.

37. Code, i 1218. Stark v. State [Miss.]

33 So. 175.

38. Pen. Code, 1895, Q 390.

State [Ga.] 45 S. E. 226.

Gilmore v.

89. Code, § 1218. Stark v. State [Miss.]

38 So. 175.

40. State v. Vance, 119 Iowa, 685.

1. Cyc. Law Dict. "Indemnity."

2. See Insurance. Stephens v. Pa. Casual

ty Co. [Mich.] 97 N. W. 686.

8. Contract to pay one for expenses he

incurs is one of indemnity and not guaranty.

Manary v. Runyon [Or.] 73 P210. 1028.

4. Manary v. Runyon [Or.] 73 Pae. 1028;

Leonard 1. Leonard. 138 Cal. xix, 70 Pae.

1071.

5. Northern Assur. Co. v. Borgelt [Neb.]

93 N. \V. 226; O'Connor v. Aetna. Life Ins. Co.

[Neb.] 93 N. W. 137; Leonard v. Leonard, 138

Cal. xix, 70 Pac. 1071.

0. Northern Assur. Co. v. Borgelt [Neb.]

93 N. \V. 226; McDaniels v. Gowey, 30 Wash.

412, 71 Pac. 12; Lane v. Richards, 119 Iowa.

24.

7. Jenckes v. Rice, 119 Iowa, 451.

8. Brown v. Cuozzo, 85 N. Y. Supp. 759.

9. Lincoln v. First Nat. Bank [Neb.] 93 N.

W. 698; Schneider v. City Council of Augusta

[Ga.] 45 S. E. 459; St. Louis, etc., R. Co. v.

Arnold [Ten Civ. App.] 74 S. W. 819.

10. See Suretyship.

11. Leonard v. Leonard, 138 Cal. xix_ 70

Pac. 107i: Manary v. Runyon [Or.] 73 Pac.

1028: Smith v. Schneider, 84 N. Y. Supp. 238.

12. Manary v. Runyon [Or.] 73 Pac. 1028.
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demnitor must be supported by a good and valuable consideration. A release from

foreclosure proceedings,‘8 or a mortgage indemnity for further security,“ or a prom

ise of another,“ is sufficient consideration to bind the promisor. And where an in

demnity b0nd,is issued and delivered to the person indemnified against, and by him

delivered to the indemnitec, the indemnitor cannot set up as a defense that there

was no consideration to the contract,“3 nor can the promisor set up as a defense

that there was no legal obligation on his part to give the indemnity bond."

(§ 2) C. Legality of object—It is not fraudulent towards co-suretics for a

principal before the execution of the contract to stipulate as to separate indemnity

with a surety," and it has been held not to be against public policy for a carrier to

make a contract with a shipper whereby the latter was to indemnify it against all

losses occurring from its negligence or otherwise."

§ 3. Interpretation and effect of contract—The construction and interpreta

tion of contracts of indemnity is for the court.” The court will construe the in

strument freely, taking into consideration the positions of the respective parties to

determine their intent.’1 Unless the contrary affirmatively appears,” it will be pre

sumed that a contractor’s promise to indemnify his principal covers only losses aris

ing out of his own or his servant’s negligence and not from that of the principal.23

But in a fidelity bond any ambiguity is to be construed most strongly against the

indemnitor.“ A renewal bond guaranteeing fidelity of employs for following year,

where there is a recital that it is subject to the conditions of the first bond, amounts

in effect to but one bond with one penalty ;“ but renewals of a surety bond for suc

ctssive periods cover losses sustained during the current periods only," and the

fact that it is stipulated that on the issuance of any subsequent bond all responsi

bility under the bond first issued should cease operates merely to protect against

double responsibility, and does not prevent a recovery for a loss discovered after the

expiration of the first bond but within the period insured against." The indem

nitor is liable only to the indemnitec and not for losses to those who stand in privity _

with him ,2' but where the indemnity bond runs to the assignee of the contract in

13. Cliff v. ankins [Ala] 35 So. 41. Trust Co., 25 Ky. L. R. 239. 76 S. W.,197.

l4. Barker v. Boyd, 24 Ky. L. R. 1389, 71 3. Such proof as necessary for criminal convic

W. 528. tion unnecessary for recovery. where the

Indemnity C0. contract is to indemnify against any act of

fraud or dishonesty amounting to larceny 0r

embezzlement. Id.

15. Sweeney v. Aetns.

[Wash] 74 Pac. 1067.

16. Pacific Nat. Bank v. Aetna. Indemnity

Co. [Wash] 74 Pac. 590. 22. Seaboard Air Line R. Co. v. Main, 182

17. Giving sheriff bond where not re- N. C. 445.

quired by statute. Matheson v. Johnson [8. 23. Mitchell v. Southern R. Co., 24 Ky. L.

D.l 92 N. W. 1083.

promisor had a right to do so.

Crafts [17.11.] 74 Pac. 281.

IR. McDowell County Com'rs v. Nichols,

181 N. C. 601.

in. Circus train. Seaboard Air Line R. Co.

v. Main, 132 N. C. 445.

Diverting water when

Roberts V.

R. 2388, 74 S. W. 216: Morton v. Union Trac

tion Co., 20 Pa_ Super. Ct. 325. Includes neg

ligence of sub-contractors. Zane v. Citizens'

Trust & Surety Co. [C. C. A.] 117 Fed. 814.

24. Champion Ice Mfg. & Cold Storage Co.

v. American Bonding & Trust Co., 24 Ky. L.

R. 239, 75 S. W. 197.

20. Tinsley v. Mcllhenny, 30 Tex. Civ. App. :5. First Nat. Bank v. U. B. Fidelity d:

852. Guaranty Co. [Tenn.] 75 S. W. 1076.

21. Northern Assur. Co. v. Borgeit [Neb.] 20. Though the agreement is to make

93 N. W. 226. A bond conditioned against

such loss as an employer might sustain by

good any losses occurring during the con

tinuance of the bond or any renewal thereof

any act of fraud or dishonesty amounting to

larceny or embezzlement committed by a des

ignated employee in his duty as "bookkeeper

or in such other office as he might fill in

their employ" covered his raising checks

which it was his duty to fill out irrespective

of whether such duty pertained to his oflice

of bookkeeper or any other capacity in his

employer's service. Champion Ice Mtg. &

Cold Storage Co. v. American Bonding &

on a discovery during such c0ntinunnce or

within six months thereafter. Proctor Coal

Co. v. U. S. Fidelity & Guaranty Co., 124 Fed.

424.

27. Proctor Coal Co. v. U. S. Fidelity &

Guaranty Co., 124 Fed. 424.

28. Indemnity against losses from in

fringement suits. Not liable for suits

brought nzninst vendors of indemnitce.

Rankin v. Sharplcs [111.] 69 N. E. 9.
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demnified against he may recover.” The breach of a contract of indemnity does

not arise till loss or damage occurs to the promisce,"o and generally till the amount

of the loss is paid,“ though in some instances entry of judgment without payment

is sufficient to fix the liability.‘2 The liability becomes fixed when the final judg

ment is entered after appeal." The payment must be involuntary." The burden

of proving loss is on the person seeking to be indemnified.“ If the loss is occasioned

by the act of a third party, even if so provided in the contract, there is no duty to

sue if he is insolvent.“ Where there is a covenant of indemnity as to quiet posses

sion of land, a cause of action arises only on ejectment and a complaint failing in

such an allegation is demurrable," and the surrender of possession before judgment

gives rise to no right of action.“ In the absence of any provision in the contract,

the indemnitor is not entitled to any notice to come in and defend ;‘° but where

by the terms of the contract the indemnitor may come in and defend in the absence

of notice, he cannot be held liable.“ The principal and sureties of an indemnity

bond may always defend a suit against the indemnitee on account of which they

would have to reimburse him,‘1 and even where they do not assume the defense,

the judgment or recovery would seem to be conclusive as to them,“ except where, by

the terms of the verdict, the question is still left open,“ or where it is a collateral

judgment which does not involve the same point.“ Where there is nothing in a

contract of indemnity to indicate that the parties intended the contrary, it is pre

sumed that it terminates with the death of a party.“ Liability on a bond con

tinues for the period of limitations after the expiration of the time for which a

bond runs,“ but it would seem that the loss must not be too remote from the act

complained of." The liability may be terminated by a decree of the court, in

which case the persons who might be liable are necessary parties.“

§ 4. Defenses.—Any material misrepresentation as to the nature of the lia—

bility against which the indemnitor holds himself liable, or any variation of the

.risk, is a complete defense to the contract. These statements are frequently termed

and classed as warranties.“ Thus it is a defense to a policy insuring an employe’s

fidelity that the employe had duties other than those mentioned in the statement

which involved the receipt and expenditure of money ;‘° but the statement that the

employe had no authority to sign checks is not necessarily false, where the employe

29. Zane v. Cltizens' Trust & Surety Co. 40. Borgteldt v. O'Neill. 88 Misc. [N. Y.]

[C. C. A.] 117 Fed. 814. 498.

so. Prouty v. Adams [05.1.] 74 Pac. 845; 41- Robb v. Security Trust Co. [C. c. A-]

Sherman v. Spalding [Mich] 93 N. W. 613.

, 81. Leonard v. Leonard, 138 Cal. xix, 70

Pac. 1071.

82. Tinsley v. McIlhenny. 30 Tex. Civ. App.

352. Judgment against sheriff. Dunn v. Na.

tional Surety Co.. 80 App. Div. [N. Y.] 605.

83. Stephens v. Pa. Casualty Co. [Mich]

97 N. XV. 686. I

84. Delivery under a. threat of immediate

seizure of goods sold on void execution.

State v. Slayback, 90 Mo. App. 300.

85. Jenekes v. Rice, 119 Iowa, 451.

86. Scott v. Conn, 76 App. Div. [N. Y.]

561; Pittsburg. etc., R. CO. v. Dodd, 24 Ky.

L. R. 2057, 72 S. W. 822.

7. Taylor v. New Jersey Title Guarantee

& Trust Co. [N. J. Law] 56 Atl. 152.

38. Sherman v. Spalding [Mich] 93 N. W.

613.

39. Prescott v. Le Conte, 83 App. Div. [N.

Y.] 482; Schenk v. Forrester [Mo. App] 77

S. W. 332, See, also, post, Measure 01‘ Dam

ages. 5 5.

121 Fed. 460; Rickards v. Bemis [Tex Civ.

App.] 78 S. W. 239.

42. Spokane v. Costello [Wash] 74 Pac.

58.

43. Boston 8: M. R. R. v. Brackett. 71 N.

H. 494.

44. Parrish' v. Rosebud Min. & Mill. Co..

140 Cal. 635. 74 Pac. 312.

45. Lane v. Richards, 119 Iowa. 24.

40. Shea v. Fidelity 8: Casualty Co., 88

Misc. [N. Y.] 107.

47. Five years. Gilberton Borough v.

Schuylkill Traction Co., 22 Pa. Super. Ct. 279.

48. Cook v. Casler, 76 App. Div. [N. Y.]

279.

49. U. S. Fidelity & Guaranty Co. v.

Ridley [Neb.] 97 N. W. 836; Warren De

posit Bank v. Fidelity & Deposit Co.. 25 Ky.

I... R. 289, 74 S. W. 1111; Young v. Pacific

Surety Co., 137 Cal. 596, 70 Pac. 660: Dime

Sav. Inst. v. American Surety Co., 68 N. J’.

Law, 440.

60. lssaquah Coal Co. v. U. S. Fidelity &

Guaranty Co. [C. C. A.] 126 Fed. 89.
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had only authority to fill in blank checks.‘u To render statements concerning an em

ploye’s habits material, it must be shown what was the nature of the habits referred

to." The statements of the person indemnified must appear on the face of the

agreement to become warranties,53 and those made by the employer in support of

the employe’s application for a fidelity bond are binding upon him.“ False answers

as to an application by the employe to an indemnity company, made with knowledge

of the party for whose benefit the bond is required, invalidate it ;" but a. surety is

not relieved from liability on the bond of an employe, by a statement of one of the

corporate officers that the employe’s accounts were correct, where such statement

is that of the oflicer personally and on knowledge and belief, though the auditing

committee of the corporation knew of the existence of a mistake.“ Whether the

statements are true is a question for the jury." Where there is an endeavor to

show false representations by an officer of insured as to the qualifications of an

employe, he cannot be asked as to the employe’s failure to make a certain report,

unless the duty to make such report is established."8 Where in the application for

an indemnity bond there is a statement that the insured will use certain checks to

audit the employe’s accounts or require certain reports, a failure to comply is a com

plete defense ;”° but where the insurer knows of the alteration of the risk and con

‘ tinues with the policy, it is estopped to set up the defense which it is deemed to

have waived,60 and so where one is indemnified against loss by failure of a contractor,

the indemnitor is not discharged when he knew of an unauthorized change in the

contract and did not notify the indemm'tee.‘1 In Kentucky, by statute, no repre

sentation of warranty made in application for insurance policy defeats the same,

unless made with the actual intent to deceive or unless it increases the risk. This

applies to fidelity bonds,82 but this does not alter the effect of representations which

_ are not material made with intention of deceiving,“ and it is a question for the

jury as to whether at the time of the execution of the policy the insurer knew the

employe was short in his accounts,“ or was engaged in hazardous speculation.65

The receipt of renewal premiums, with the knowledge that the employe whose fidelity

is insured has not signed the bond, is a waiver of such signature,“ nor does the

handing over to the employe of such bond for delivery to the insured give him any

authority to waive such signature ;°" but the insurer cannot set up as a defense that

the local agent had not signed at the time of the liability where he had previously

promised to sign.“ If a master discovers any act of dishonesty on part of the

Surety & Guaranty Co.. 86 N. Y. Supp. 105.51. Champion Ice Mfg. & Cold Storage Co.

Statement that accounts will be auditedv. American Bonding & Trust Co., 25 Ky. L.

R. 239, '15 S. W. 197.

52. Perpetual Bldg. & Loan Ass’n v. U. S.

Fidelity & Guaranty Co., 118 Iowa, 729.

58. Dime Sav. Inst. v. American Surety

Co.. 68 N. J. Law, 440.

54. U. S. Fidelity & Guaranty Co. v. Ridg

ley [Neb.] 97 N. W. 836.

55. Imperial Bldg. 8: Loan Co. v. U. S.

Fidelity & Guaranty Co., 23 Ohio Ciro. R. 243.

58. Perpetual Bldg. & Loan Ass'n v. U. S.

Fidelity 8; Guaranty Co.. 118 Iowa, 729.

57. First Nat. Bank v. U. S. Fidelity 8:

Guaranty Co. [Tenn.] 75 S. W. 1076.

58. Perpetual Bldg. 6: Loan Ass'n v. U. S.

Fidelity 8: Guaranty Co., 118 Iowa, 729.

50. Warren Deposit Bank v. Fidelity &

Deposit Co., 25 Ky. L. R. 289. 74 S. W. 1111.

Where it is stated that an employe's cash.

securities and stock are to be compared and

verified with his accounts and vouchers twice

a week, failure to comply prevents recovery

on fidelity insurance policy. Wieder v. Union

daily; failure for four days relieves the in

surer h'om liability [Civ. Code 5 2608].

Young v. Pacific Surety Co., 137 Cal. 596, 70

Pac. 660.

60. U. S. Fidelity & Guaranty Co. V. Ridg

1ey [Neb.] 97 N. W. 836.

61. Sweeney v. Aetna

[Wash] 74 Pac. 1057.

62. First Nat. Bank v. U. S. Fidelity dz

Guaranty Co. [Tenn] 75 S. W. 1076; Cham—

pion Ice Mfg. & Cold Storage Co. v. American

Bonding & Trust Co., 25 Ky. L. R. 239. 75 S.

W. 197.

08. Warren Deposit Bank v. Fidelity &

Deposit Co., 25 Ky. L. R. 289. 74 S. W. 1111.

64, 65. U. S. Fidelity & Guaranty Co. v.

Blackly. 25 Ky. L. R. 1271. 77 S. W. 709.

68. Proctor Coal Co. v. U. S. Fidelity &

Guaranty Co., 124 Fed. 424.

07. U. S. Fidelity & Guaranty Co. v. Ridg

ley [Neb.] 97 N. W. 836.

68. Cullinan v. Bowker, 40 Misc. [N. Y.]

439.

Indemnity Co.
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employe, his failure to notify the indemnitor immediately is a good defense to its

liability.“ But a short delay in notifying a surety company of an employe’s wrong

doing is not, as a matter of law, a violation of a condition for immediate notice,"

and the necessity of this notice may be waived by implication," and so may be the

failure to perform any condition subsequent to the contract {’2 but in the absence

of waiver, these conditions will be rigidly enforced." Where the promise is to save

harmless from actions a long delay in giving notice does not conclusively amount

to a discharge of the indemnitor.“ The fact that a responsible third party is re

sponsible to the indemnitee for the loss caused by the person indemnified against is

no defense to the indemnitor," nor is the giving of security by the wrongdoer to cov

er a loss arising prior to the contract of indemnity." The statute of limitations

runs in favor of the promisor from the time of the breach, which is when the in

demnitee suifers damage," and not from the happening of the event against which

he promised to hold the promisee harmless," or in some jurisdictions from the time

of final judgment."

§ 5. Measure of recovery—After breach of a contract of indemnity, the prom

isee can recover damages equal to the amount of the loss he has sustained,“ together

with interest from time of payment thereof.“1 The amount of judgment with costs

may be recovered,“ whether or not an opportunity was given to defend ;" but not

where the judgment is obtained by the negligence of the indemnitee.“ Whether

he may recover his attorney’s fees depends upon the intent of the parties as express

ed by the contract.“ That an attorney indemnified joins with others does not as

a matter of law give him right to attorney’s fees,“ and there would seem to be no

question of this liability when the indemnitor fails to defend when he has had

69. Union Cent. Life Ins, Co. v. Prig'g'e 76. Asurety company is not released from

[Minn] 96 N. W. 917.

70. Delay of six or eight days. Perpetual

Bldg. & Loan Ass’n v. U. S. Fidelity & Guar

anty,Co.. 118 Iowa, 729.

71. Employment by a. surety company‘s

inspector of an expert accountant to examine

the employe's books. is a waiver of imme

diate notice at least until the examination

is completed. Perpetual Bldg. & Loan Ass'n

v, U. S. Fidelity & Guaranty Co.. 118 Iowa.

729. A prohibition in the contract does not

prevent the inspector of a. surety company

from waiving notice of the employe's pecu

lations. Id.

72. Where the insured was bound to fur

nish such reasonable particulars and proofs

of correctness of claim as might be required,

failure to furnish the names or customers

from whom a defaulting empioye has col

lected money, also the dates of such collec

tions which were not turned in and the date

of discovery of the shortage as requested,

prevents recovery, unless waived. Wieder v.

Union Surety & Guaranty Co.. 86 N. Y. Supp.

105. Where the employer is bound to furnish

the insurer every description of aid for the

prosecution of the employe, failure to in

form the insurer of certain confessions will

prevent a recovery. Hough v. American

Surety Co.. 90 MO. App. 475.

78. Refusal to sign appeal papers. Robb

v. Security Trust Co. [C. C. A.] 121 Fed. 460.

74. Notice 17 months after commencement

of suit and 11 days before trial. Spokane v.

Costello [Wash.] 74 Pae. 58.

75. Champion Ice Mfg. 8: COM Storage 00.

v. American Bonding & Trust Co.. 25 Ky. L.

R. 239. 75 S. W. 197.

liability on the bond of a. corporate officer.

by his conveyance of property to the corpo

ration to be applied on the first items of

his indebtedness. Perpetual Bldg. 8: Loan

Ass’n v. U. S. Fidelity & Guaranty Co.. 118

Iowa. 729.

77. Northern Assur. Co. v. Borgelt [Neb.]

93 N. \V. 226; O'Connor v. Aetna. Life Ins.

Co. [Neb.] 93 N. W. 137; Leonard v. Leonard,

138 Cal. xix. 70 Pac. 1071; Sherman v. Spald

ing [Mich.] 99 N. W. 613.

78. See ante. § 1. Northern Assur. Co. v.

Borgett [Neb.] 93 N. W. 226.

7:). Stephens v. Pa. Casualty C0. [Mich.]

97 N. TV. 686.

80. MeDaniels v. Gowey, 30 Wash. 412, 71

Pac. 12; Price v. Crozier [Va.] 44 S. E. 890.

81. American Surety Co. v. Venner, 183

Mass. 329.

82. Manny v. National Surety Co. [Mo.

App.] 78 S. W. 69.

83. Prescott v. Le Conte, 83 App. Div. [N.

Y.j 482.

84. Gorman v. Williams. 117 Iowa, 560;

Teague v. Collins [N. C.] 45 S. E. 1035.

85. Recovery 0! attorney’s fees allowed!

“Any and all costs. charges and expenses in

curred " ' ' in resisting the plaintiff‘s

claim." Cameron v. Barcus [Tex. Civ. App.]

71 S. W. 423. “Will save purchaser harm

less." Cassidy v. Taylor Brewing & Melting

Co.. '79 App. Div. [N. Y.] 242. Special provi_

sion for payment of counsel tees. U. S. Fi

delity & Guaranty Co. v. Hittle [Iowa] 96 N.

W. 782. In absence of bad taith. Id.

88. Where indemnitee is one of the attor

neys. Smith v. Rogers [Mm App] 73 S. W.

243.
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due notice of the suit," especially where he has promised to assume the defense."

Unless made in bad faith,” on due notice the indemnitor is.bound by the settle

ment of any liability made by the indemnitce.9° Where the indemnitor has con—

trol of the defense, a judgment against the indemnitce is conclusive and binds him

absolutely as to the amount,91 and he is liable for the costs in case he appeals.”

The same presumption is true of a default judgment where the indemnitor has

been notified but fails to defend ;" but if the indemnitor refuses to defend, it is

presumptive evidence against him and the burden is on him to rebut.“ Declara

tions of an employe made after an alleged embezzlement are not binding upon the

insurer ;“ but those of the indemnitce would seem to be binding as to the amount

of liability of the indemnitor," and generally the judgment roll in the principal

action is admissible in evidence in an action brought by the indemnitor against the

indemnitce.” In an action on a fidelity insurance bond, the complaint need not

set out the several items of loss and the evidence in support, where it is alleged that

a statement and proof of the losses have been furnished the defendan ."

§ 6. Securities by way of indemnity—Where there has been a deposit of

money to indemnify the surety of a bond in case loss should occur, there can be no

recovery of this money till the expiration of the statutory period, after which any

liability may arise on the bond.”

INDEPENDENT CONTRACTOBS.

An independent contractor as distinguished from a servant undertakes to per

form work according to his own discretion and control, being answerable, generally

speaking, only for the result.1 He may be such though hired by the day.’

The employer of an independent contractor is liable for the acts of the con

tractor or servants only when some duty of the employer to afford protection against

such act exists.8 as where he exercises a direction or control,‘ or furnishes defective

plans“ or facilities.‘

87. Lincoln v. First Nat. Bank [Neb.] 93 thereof was known to the general manager.

N. W. 698.

88- 'Butte v. Cook [Mont] 74 Pac. 67.

89. A qucstlon for jury. New York v.

Baird, 176 N. Y. 269.

M. Dunn v. National Surety Co.. c0 App.

Div. [N. Y.] 605; New York v. Baird, 176 N.

Y. 269. An allegation that the indemnitce

paid the claim out of court after the in

demnitor refused to defend which amount

was less than the actual damages and loss

than a jury would have given is good against

demurrer. Seaboard Air Line R. Co, v. Main.

132 N. C. 445.

01. Stephen! v. Pa. Casualty Co. [Mich.]

97 N. W. 686; Great Northern R. Co. v. Ake

Iey. 88 Minn. 237; Butte v. Cook [Mont.] 74

Pac. 67.

02. Stenlwns v. Pa. Casualty Co. [Mich.]

97 N. XV. 686.

N. Teaguc v. Collins [N. 0.] 45 S. E. 1035.

M. Construing see. 3586 of Mont. Civ.

Code. Butte v. Cook [Mont.] 74 Pac. 67.

95. Fidelity insurance. Wieder v. Union

Surety & Guaranty Co.. 86 N. Y. Supp. 105.

0.. Dunn v. National Surety Co.. 80 App.

Div. [N. Y.] 605; Union Cent. the Ins. Co. v.

Priizge [Minn.] 96 N. W. 917. Certificate of

auditor of a corporation held admissible in

an action on a policy insuring the fidelity

of an employs of the corporation. though

the certificate was unauthorized by the offl

cial business of the auditor. it execution

Issaquah Coal Co. v, U. S. Fidelity 8: Guar

anty Co. (C. C. A.] 126 Fed. 89.

97. Butte v. Cook [Mont.] 74 Pac. 87.

98. Construing Code Procedure 01’ South

Carolina. Bank of 'i‘immonsville v. Fidelity

& Casualty Co., 120 Fed. 315.

90. Shea v. Fidelity 8: Casualty Co..

Misc. [N. Y.] 107.

1. Brick mason employed by a carpenter

to furnish labor and do all the brick work

on carpenter's own house. Richmond v. Sit

terding [Va] 43 S. E. 562. Contractor for

elevator, Pnrkhurst v. Swift [Ind. App.] ‘R

N. E. 620. Trustees of the realty of a cor

poration for the purpose of custody and man

agement. Falardeau v. Boston Art Students‘

Ass’n. 182 Mass. 405. Even though not an

thorized to hold the property in question the

interest being only chattel real. Id. See,

also, definition and supporting cases. 16 Am.

& Eng. Enc. Law [2nd Ed] 187. ,

2. Karl v. Juniata County, 206 Pa. 633.

8. Not liable for injury due to cleats left

on stairway in public building. Louthnn v.

Hewes. 138 Cal. 116. 70 Pac. 1065. Unneces

sary acts done by contractor. Chattahoochee.

etc., R. Co. v. Behrman [Ala.] 35 So, 132.

Owner not liable for negligence of repair

contractor in piling materials in hallways.

Boss v. Jarmulowsky, 81 App. Div. [N. Y.]

677.

Only when the thin: to be done is a public

89
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INDIANS.

5 1. Who are Indians and “'bat in Their § 4. Indian Lands and Properties (305).

Legal Status (304). § '6. Rights and Liabilities o! Other Per

§ 2- Federal and State Government of In- sons in Indian Country Dealing with Indian!

dlans and Their l-lnbitnt (304). (300).

§ 3. Tribal Government Subject to Federal § 6. Crimes and Oflenses by or Relating to

Dominion (304) .

§ 1. Who are Indians and what is their legal status—Indians include all

persons of full Indian blood, or of the half or mixed blood living with their tribe

on the reservation,’ and congress may maintain its jurisdiction over persons of In

dian descent even after they have left the reservation and are living with whites

and holding lands in severalty.a The status of Indians is that of members of “do

mestic dependent nations,” and they are said to be “in a state of tutelage,” and are

often described as “wards of the nation.”°

§ 2. Federal and state government of Indians and their habitat—Where

Indians have taken lands in scvcralty and adopt the habits of civilized life, they

are subject to the criminal laws of the state in which they reside, whether the crime

is committed on the reservation or not,10 and the Federal criminal law no longer

applies.11 State or Indian courts will not take judicial notice of the statutes of

Indian nations, and in the absence of their being pleaded, the law will be presumed

to be that of the forum.12

§ 3. Tribal government subject to Federal dominion—The power of con

gress to legislate concerning Indians is absolute," and is superior to any pre-existing

treaty“ or tribal constitution,“ or laws,1° and congress can put into effect as laws

the code of a neighboring state;" but a treaty with an Indian nation takes pre

cedence over prior acts of congress.“ Such legislation is void if it conflicts with

the Federal constitution.m Courts will not consider the question of whether a

treaty with Indians was executed under duress.20 Congress may prescribe who

Indian. (307).

nuisance or directly productive in itself of 1. State v. Howard [Wash] '74 Pac. 382;

injury. Salliotte v. King Bridge Co. [C. C. Sloan v. U. 8., 118 Fed. 283.

A-JE1221 Fed- 278- d t t ct contractors s. Mulligan v. U. s. [c. c. A.] 120 Fed. 9s.

mp oyer oun 0 pro e
9. U. S. v. Kiya. 126 Fed. 879' Dukes v.

. h . -ser'. ant from injury from elevator 01' whic McKemm [Ind. T.] 69 s. w. 832

he kept control. Appel v. Eaton, 97 Mo. App.

423_ 10. State v. Howard [Wash] 74 Pac. 382.

Unguarded trench in street makes em- 11, U, s_ v, Klya, 126 Fed, 879,

ployer liable. Thomas v. Harrington, 72 N. 12 Ricknm. v_ Clubber Uni T_] 76 S_ w_

H, 45. Failure to guard or warn pedestrians 271; Rowe v_ Henderson [Ind. T_] 76 S_ w_

of excavation beside sidewalk. Ann v. Her- 2550; Engleman v_ Cable [Ind_ T_] 69 s_ W_

ter. 79 App. Div. [N. T.] 6. 894_

Building operations abutting n street do 13. Dukes v_ McKenna Uni T_] 69 s_ w‘

not call for protective measures from the 832; Cherokee Nation v. Hitchcock, 187 U_

owner. Richmond v. Sitterding [Va.] 43 S. S 294 47 Law Ed 183

E. 562. Contra as to excavations impairing ' ' ' ' '
lateral support. Davis v. Summerfield, 133 MigrawLoéjg 279%“ v' Hitchcock 187 U' s‘ 553’

N. C. 325. ' ' '
4. Possession of building not a responsl- 8815’ AShely v' Amsworth [Ind' 1"] 69 s- w

ble control of work. Louthan v. Hewes. 138 '

Cal. 116, 70 Pac. 1065. Negligent dredging 0t 1“- Engleman v- cab" [Ind- TJ 69 8- W

e. riparian owner's bank under control of em- 894

ployer‘s engineer makes employer liable. 17' Simon V- U‘ 5- [Ind- T-1 76 s- W- 230

Salliotte v. King Bridge Co. [0. c. A.] 122 18- Joines v. Robinson [Ind- T-] 76 S. W.

Fed. 378. 107.

5. Mining operations. Rice v. Smith, 171 19. Deprivation of trial by jury where

M0. 331. Owner but not contractor is liable more than $20 in controversy. Missouri, etc.,

for fault in a. retaining wall due to plans.

Church of Holy Communion v. Paterson Ex

tension R. Co., 68 N. J. Law, 399.

6. Servant of contractor hun by danger

ous machine furnished. Jacobs v. Fuller &

H. Co., 67 Ohio St. 70. The defect (in a der

rick) must be inherent or employer negli

gent. Southern Oil Co. v. Church [Tex Civ.

App.] 74 S. W. 797.

R. Co. v. Phelps [Ind. T.] 76 S. W. 285.

Changing law of descent can not affect vest

ed interests. Nivens v. Nivens [Ind. T.] 76

S. W. 114. Destruction of toll-bridge rights

not unconstitutional since ultimate owner

ship is in the United States. Dukes v. Mc

Kenna. [Ind. T.] 69 S. W. 832.

20. Ansley v. Alnsworth [Ind. T.] 69 S. W.

884.
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are members of tribes or Indian nations, though this differs from the existing laws

of the tribe.21

§ 4. Indian lands and properties—Except among the five civilized nations,

the fee to the Indian lands is in the United States, but the right of possession is

in the individual Indians,22 and is such an interest in land as to be within the

statute of frauds ;” but the United States has such interest in the land allotted to

Indians as to authorize it to maintain a bill in equity to restrain the collection of

an invalid tax.“ In New York, the state legislature may authorize the individual

Indians to acquire the fee of their holdings.“ Congress may authorize the Secre

tary of Interior to lease oil or mineral lands for the benefit of the tribes residing

thereon, even when the fee is owned by the tribe.“ Under the Dawes Act, certain

tracts of Indian lands are allotted to the individual members of the tribes. The

United States holds the fee in trust for twenty-five years and then issues a patent

to the allottee or his heirs. The act applies to all Indians of mixed blood living on

the reservations with their tribes,” and it is immaterial whether father or mother

was an Indian ;“ but a full blood temporarily absent does not forfeit his right to an

allotment.” Pending the issuance of the patent, the lands are_not alienable and

all leases thereof must be approved by the secretary of the interior. No rights are

acquired under a lease not so approved,”o nor by an unauthorized sub-tenant of an

approved lessee.‘11 In a suit for possession by an Indian under a void lease, the ten

ant cannot deny the landlord’s title," but the Indian lessor is not so estopped as to

his lessee.” The title of the allottee is that of the equitable owner and descends

according to the law of the state in which the land is situated,“ or if in the Indian

Territory, according to the law then in force,“ and the heirs cannot be divested

of their rights by a will executed by the allottee.“ As the fee of land allotted un

der the Dawes Act remains in the United States, the land is not subject to state

or local taxation." By the terms of the act in case any Indian regards himself

aggrieved by the allotment, he may bring an action in circuit court. This statute

operates as an act of the United States, giving its consent to be sued and it is

bound thereby," and in these cases the court is not bound on questions of either

law or fact by prior decisions of the interior department." Where half breed script

is issued, it is by its terms not assignable, but an irrevocable power of attorney to

locate land may be granted, and the land once located may be conveyed.“ Under

the Curtis Act“ it was provided that all leases of Indian lands among the five civ

ilized nations, where the lessee was not an Indian citizen by birth or adoption,

should terminate July 1, 1900, and where the tenant had made valuable improve

ments, he should either be compensated therefor or after an appraisernent of the

improvements and the rental value of the land, he should continue in possession

21. Ward v. Minter [Ind. T.] 69 S. W. 852 82. Ellis v. Fitzpatrick [C. C. A.] 118 Fed.

22. Dukes v. McKenna [Ind. T.] 69 S. XV.

832.

23. Rowe v. Henderson [Ind. T.] 76 S. W.

'35": Reynolds v. Clowdus [Ind. T.] 76 S. W.

277.

21. U. S. v. Rickert. 188 U. S. 438. 47 Law.

Ed 532.

25.

Y.] 9.

20. Cherokee Nation y. Hitchcock, 187 U.

S. 29L 4'! Law. Ed. 183.

27, 28. Sloan v. U. 8., 118 Fed. 283.

20. Hy-Yu-Tse-Mil-Kin v. Smith [C. C. A.]

119 PP“. 114.

30. Reservation State Bank v. Holst [8.

DJ 95 N. W. 931.

31.

293.

Curr. Law. Vol. 2—20.

Jimeson v. Pierce, 78 App. Div. [N.

Megreedy v. Macklin [Okl.] 73 Pac.

130.

83. Mcgreedy v. Macklin [Okl] 73 Pac.

293; U. S. v. Lewis [Ind. T.] 76 S. W. 299.

34. McCauley v. Tyndall [Neb.] 94 N. W.

813; Sloan v. U. 8., 118 Fed. 283.

85. Finley v. Abner [Ind. T.] 60 S. W.

911.

30. U. S. v. Zane [Ind. T.] 69 S. W. 842.

37. U. S. v. Rickert. 188 U. S. 432, 47 Law.

Ed. 532.

38. Act Aug. 15, 1894 (28 Stat. 305). Hy

Yu-Tse-Mil-Kin v. Smith [C. C. A.] 119 Fed.

114.

an. Sloan v. U. s.. ils'Fea. 283.

40. Buff-ale Land & Exploration CO. V

Strong [Minn.] 97 N. \V. 575.

41. Act of June 28, 1898 (30 Stat. 501).
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till the value of the accrued rental equaled the value of the improvements, and on

tender of the value of the improvements, the right of the lessee to the land instantly

terminated.“ An Indian court has the power to decree that a lease shall terminate

at a certain future date when the appraised value of the improvements shall equal

the accumulated rents.“ The Curtis Act in no way ail'ects the title of United

States citizens who obtained conveyances of town lots prior to its passage.“ While

the sale of land in the Indian Territory to others than Indians is prohibited, this

does not render a mortgage thereof void, but on foreclosure the land must be sold

to an Indian.“ The provision, that after executions of other than Indian courts

are returned nulla bona execution may be had against the improvements on Indian

land, does not apply to Indians by blood.“ Where, prior to the Curtis Act, there

was a provision that the value of improvements on Indian lands should be paid for

if the land is put in the hands of a receiver and the plaintiff could establish no

title, the money was turned back to the intruder." Possession may be recovered

by suit by the Indian nation in which the land was located, and if the governor or

chief failed to bring suit on request, any individual citizen could sue, and while

citizenship is a prerequisite to suit, it need not be alleged in the complaint.“ It

was not the intention of congress under this act that a white man could hold the

land till he was reimbursed for his improvements,“ but that all such leases were

void, and in the absence of valuable improvements should terminate at the time set,"

and a white claiming under a deed or anything else than a lease could be ousted at

any time."1 The Indian grantee or lessee of a white purchaser or lessee acquired

no rights, since the first deed or grant was void.“ Where an action is brought under

this act for the possession of leased land by an individual Indian citizen, there

must be an allegation that the governor and chiefs failed to sue ;" but an allegation

that a request was made is unnecessary.“ When a suit is brought in which any of

the five nations are interested, both the Curtis Act and the Atoka Agreement pro

vide that that nation shall be made a party. But in an action for unlawful de—

tainer for holding over on a lease, the nation is not a necessary party, for it is

merely a matter of contract.“ So where there is a claimant to land, he may be

joined in an action of ejectment before the state court.“ Where an Indian nation

attempts to enjoin the secretary of interior from executing a lease of their lands,

the proposed lessees are not necessary parties." _

§ 5. Rights and liabilities of other persons in Indian country deal-ing with

Indians—Every one in the Indian country not a member of a tribe is subject to

the rules of the Secretary of the Interior." Under an act of congress"0 an Indian

agent may remove from the Indian country any person not an Indian by birth or

adoption,“ though this has been modified as to persons in lawful possession of land

42. ~Fraer v. Washington [Ind. T.] 69 S. W. 52. Turner v. Gllliland [Ind. T.] 76 S. W.

$35. 253.

43- Barton v- Hulsey [Ind- T-l 69 S— W- as. Daniels v. Miller [Ind. T.] 69 s. w.

sea. 925.

21g“ Willlems v- W0“! “'15- T-1 76 s- W' 54. Brought v. Cherokee Nation [Ind. 'r.]

- - 69 s. w. 937
. . . . W. -8235- Crowell Y Young [Ind T] 69 s Thompson v. Morgan [Ind. T.] 69 s.

' w. 20.
16. Him ton v. Mays [Ind. T.] 69 S. W.1115. l p 56. Hargrove v. Cherokee Nation [Ind. T.]

w. Donohoo v. Howard [Ind. T.] 69 s. w. 69 3- W. 823

927, 57. Cherokee Nation v. Hitchcock. 187 U.

4s. Ikard v. Minter find. T.] 69 s. W. 852. s. 294, 47 Law. Ed. 183.

F43). 28Tamer v. Washington [0. C. A.] 125 m Ex parte Carter [Ind. T.] 76 s, w,

-e . v 102.

- — . . . w.30'3’0' SM’mey v' Ken“ [Ind T] 76 s 50. U. 8. Rev. St. §§ 2147. 2149, 2150.

{1. Holford v. James [Ind T.] 76 s. w. 00. Buster v. Wright [Ind. T.] 69 s. w.
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under lease ;°l but this does not invest the agent with judicial power to determine

the lawfulness of the possession." The penalty of a thousand dollar fine for return—

ing after once removed is not in the nature of a. criminal prosecution, but a. penal
sum to be recovered in a civil action." I By the Indian Intercourse Act,“ a citizen

of the United States may recover from the government for losses caused by Indian

depredations off the reservations by Indians with whom the United States was then

at peace. The claimant must be a citizen of the United States,65 and this only in

cludes those portions of the United State: to which it specially referred, or to which

it has since been extended.“ It includes depredations by all Indians who are wards

of the United States, even where they are temporarily present in Mexico and make

incursions from there." Where the United States by treaty promises to com

pensate Indian tribes for the destruction of their property on reservations by white

men, this does not permit recovery by individuals for their individual losses.“8

§ 6. Crimes and ofi’anses by or relating to Indiana—Under the Dawes Act,

Indians who have adopted the habits of civilized life and have been allotted land

in severalty become subject to the civil and criminal laws of the state in which they

reside, and may be punished in state courts for crimes committed on a reserva

tion,“ and they are no longer subject to the Federal law.70 They are still In

dians within the meaning of the act which prohibits the sale of liquor to In

dians;" but the statute making it a felony to assault with deadly weapons any

person authorized to make seizures of contraband goods applies to revenue of

ficers and not to Indian agents searching for liquor." An act of congress pro

vides that where a citizen of the five civilized nations is charged with a crime in a

court of one of the nations, he may file an affidavit of prejudice and have the cause

removed to the Federal courts. His citizenship must be proved by evidence other

than his affidavit." Indians gathering in communities without attempting to in—

corporate do not come under the clause of the Curtis Act which makes it a penal

offense to plat townsites in the Indian Territory.“

INDICTMENT AND PROSECUTION.

§ 1. leltntlon of Time to lnltltuie (308). § 7. Postponement of Trial (328).

l2. Jurisdiction (308). §8- Dlnmlslal or Nolle Proleqnl Before

§8. Place of Prolecuilou and Change 0! Trial (331).

yen!” (304)), 5 0. Evidence (332).

5 4. lndlctment and Information (810). Judicial Notice (332). Presumptions and

A. Necessity (310). Burden of Proof (332). Relevancy and

B. Finding and Filing and Formal ReQUI- Competency in General (332). Other

sites (311). ' Offenses (333). Character and Repu

C. Requisites and Su'fl‘lclency of the AO- tation (334). Hearsay, Admissions and

cusation (313). Declarations (334). Confessions (335).

D. Issues, Proof and Variance (318). Acts and Declarations ct Co-conspir

E. Detects and Objections (320). ators (337). Res Gestae (338). Ex

F. Joinder and Separation of Counts and pert and Opinion Evidence (338). Best

Election (322). and Secondary Evidence (341). Docu

G. Amendments (B24). mentary Evidence (341). Accompiics

H. Conviction oi.’ Lesser Degrees and In- Testimony (342). Demonstrations and

eluded Offenses (325). Experiments (342). Evidence at Pre

l 5. Arraignment and Plus (326). liminary Examination or Former Trial

i 0. Preparation for and Matters Prcllm- (342). Quantity Required and Proba

llary to Trial. Service of Indictment—Jury tive Effect (343).

List—List o! “Witnesses—Bill 0t Particulars § 10. Trinl (344).

A. Conduct in General (344).(327).

61. Act of Congress May 27, 1902.

82. Stephens v. Quigley [C. C. A.] 126 Fed.

148.

83. U. S. v. Baker [1nd. T.] '16 S. W. 103.

88. Act of June 30. 1834.

(15, M. De Baca v. U. 5., 37 Ct. Cl. 482.

07. Lowe v. U. 8.. 37 Ct. Cl. 413.

08. Biacki'eather v. U. 3., 37 Ct. Cl. 233.

00. State v. Howard [Wash] 74 Pac. 382.

70. U. S. V. Kiva. 126 Fed. 379,

71. Act of Jan. 30. 1897 (29 Stat. c. 109. p.

506). Mulligan v. U. s. [c. c. A.] 120 Fed.

98.

72. Mackey v. Miller [C. C. A.] 126 Fed.

161.

73. Bruncr v. U, S. [1nd. T.] 76 S. W. 244.

74. U. S. v. Lewis [1nd. T.] 76 S. W. 299.
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3- Arguments and Conduct of Counsel B. The Remedy for Obtaining Review

(348). (379).

C. Questions of Law and Fact (351). C. Adjudications Which may be Review

D. Taking Case from Jury (351). ed (379),

E- IBSU'UCUOYIS (351). D. Courts of Review and Their Jurisdic

F. Custody of Jury, Conduct and Delib- tion (380).

erations (363). E. Procedure to Bring Up the Cause

G. Verdict (364). ' (380).

F. Perpetuation of Proceedings in the

"Record" (381).

i 11. New Trial and Arrest of Judgment—

Writ of Error Cornm Nobis (365).

§ 12. Sentence 0! Punishment (368). G. Practice and Proceedings in the Re

i 13. Record or ilinutel and Commitment viewing Court (387).

($38)- H. Scope of Review (388).

§ 14. Saving Questlonn for Review (389). 1. Decision and Judgment of the Review

§ 15. Harmless Error (373). ing Court (390).

§ 16. Stay of Proceedings After Conviction .7. Proceedings Atter Reversal and Re

(878). mand (390).

i 17- Appeal and Review (878). i 18- Summary Prosecutions and Review

A. Right of Review (878). Thereof (891).

Scope of topic—This topic includes general criminal procedure from indict

ment to final judgment. The substantive law of crimes“ and procedure before in

dictment" are elsewhere treated, and matters of procedure peculiar to particular

crimes are treated under the titles of such crimes.

§ 1. Limitation of time to institute."—Limitations imposed by statute" bar

prosecutions not commenced within the time limited." A crime consisting in re

ceiving money survives from the last payment and not from the date of a writing

of indebtedness, itself unlawful."° '

§ 2. Jurisdiction—Statutes usually restrict the jurisdiction of inferior courts

with reference to the grade of the offense or the extent of the penalty,‘31 and to

certain localities." If the court has jurisdiction of the offense charged it does not

lose jurisdiction because the proof shows only a lesser included oifense." Only the

state or nation where a crime was committed has jurisdiction to punish the same,“

but murder may be prosecuted where the mortal wound was given.” An ofl’ense

relating to certain premises is of that location and not the violator’s habitation."

Offenses on Federal territory or against Federal laws" are within the jurisdiction

75.

‘78.

See Criminal Law.

See Arrest and Binding Over.

77. Dismissal for want of speedy prose

cution after indictment. See post, § 8.

78. Seduction is a. misdemeanor barred in

one year. People v. Gray, 137 Cal. 267, 70

Pac. 20. '

79- Hammock v. State, 116 Ga. 595. De

sertion of wife is not a continuing offense

and limitations run from the time of leav

ing. State v. Langdon, 159 Ind. 377.

80. U. S. v. Driggs, 125 Fed. 520.

81. Justice has no jurisdiction under Rev.

St. 5 2091 relating to bringing sheep into

state without notifying sheep commissioner.

Houtz v. Ulnta. County Com’rs [Wyo.] 70

Pac. 840. Exclusive jurisdiction of misde

meanors being conferred on the court of

special sessions. a magistrate has no juris

diction of an information for loitering. Peo

ple v. Warden of Kings County Peniten

tiary. 39 Misc. [N. Y.] 700. The court of

Special Sessions in New York has exclusive

jurisdiction of misdemeanors under Laws

1901, p. 499, o. 466, § 1172. People v. Horton,

84 N. Y. Supp. 942. The circuit court in Ken

tucky has jurisdiction of the common-law

offense of obstructing a highway. Louis

ville 8: N. R. Co. v. Com. [Ky.] 78 S. W. 124.

It is the penalty authorized and not that

actually imposed which governs. State v.

'vViseman, 131 N. C. 795. Character of offenses

as felonies or misdemeanors and extent oi!

punishment authorized is treated in Crim

inal Law.

82. Mayor has no jurisdiction of violation

of oleomargarine law outside 0! his city or

village. State v. Peters. 67 Ohio St. 494. Cir

cuit court in Kentucky has jurisdiction to

punish for nuisances on highways in cities

of the fifth class, Louisville & N. R. Co.

v. Com. [Ky.] 78 S. W. 124. Police judges in

cities of the sixth class are given exclusive

jurisdiction to enforce all ordinances, and

concurrent jurisdiction with other courts in

the enforcement of general laws within the

territorial limits prescribed by statute

[Const. § 143]. Moren v. Com. [Ky.] 76 S.

YV. 1090.

83. State v. Fritz [N. C.] 45 S. E. 957.

84. Cuba. was. while under the United

States military governor, a foreign country.

U. S. v. Assia, 118 Fed. 915. The offense of

wife abandonment is committed in the state

where the final abandonment took place.

State v. Bhuey [Mo App] 74 S. W. 369.

85. Though death occurred in another

state. Davis v. State [Fla.] 32 So. 822.

86. State v. Marmouget [la] 34 So. 408.

87. Under the Federal constitution either

consent to a Federal purchase or an express

06851071 of jurisdiction is operative. U. S. v.

Tucker, 122 Fed. 518. Locks and dams ac

quired by consent are Federal though an
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of Federal courts, though there may be a concurrent jurisdiction,“ and Federal

courts have exclusive jurisdiction of oflenses by Indians." A warrant is not essen

tial to jurisdiction of the person.00 Where jurisdiction is concurrent, that court,

which having jurisdiction of the subject-matter and in good faith begins the prose.

cution, obtains jurisdiction.“

Transfer to a court of co-ordinate jurisdiction is often provided for by statute.”

A case remitted from the Federal district to the next “session” of the circuit means

the next sitting (even in the same term) and not the next term." Though change

of venue is mandatory, denial does not divest jurisdiction,“ nor does continuance

by consent after order for trial.“

§ 3. Place of prosecution and change of venue.—Prosecution may be had in

the county in which the offense is consummated,“ or in the county where it was

initiated, if a complete offense was there committed." Larceny may be prosecuted

in a county to which the stolen property was taken by the thief." A statute allow

ing prosecution to be had in a county for oifenses within 400 yards of its boundary

applies, though the boundary is a river.”

Change of venue—In some jurisdictions change of venue is of right on filing

the prescribed affidavit,l in others the question of fact is in the discretion of the

court." On a prerogative writ of certiorari to remove the record and for a change

quisition preceded consent by the state. Id.

88. The offense of extortion by threat to

prosecute under federal revenue law may be

punished as a violation of a state lawI

though it also offends against U. S. Rev. St.

i 5484; section 5328 saving concurrent state

Jurisdiction. Sexton v. Cal.. 189 U. S. 319,

47 Law. Ed. 833. Perjury in naturalization

proceedings in state courts is a state crime

and by statute is also a Federal crime [I].

8. Rev. St. 1875. i 5395]. The court is a

state court though acting under Federal

laws. U. S. v. Severino, 125 Fed. 949.

89. Act Cong. liich. 3, 1885. c. 341, § 9

(23 Stat. 385). conferring exclusive jurisdic

tion on United States c0urts for crimes com

mitted by Indians on Indian reservations,

refers only to Indians sustaining tribal re

lations, and does not deprive state courts

of jurisdiction where the tribal relation has

never been sustained or has been severed.

suite v. Howard [Wash.] 74 Pac. 382. The

jurisdiction of a state court to try an Indian

who had not severed his tribal relation for

a crime committed on an Indian reservation

may be questioned for the first time on ap

peal. Id.

00. The accused being in custody of the

court. State v. Meivern [Wash.] 72 Fee. 489.

01. Moren v. Com. [Ky.] 76 S. W. 1090.

92. Markee 11. People, 103 Ill. App. 347.

'I‘riui shall be at the bar of the county and

not of the supreme court unless that court

for the interests of the state otherwise or

ders (manslaughter) [Gen. St. p. 2570, §

220]. State v. Young [N. J. Law] 55 Ati. 91.

A transfer from district to circuit court may

be at the term of the former at which the

presentment was made (-Racer v. State [Tex.

Cr. App.] 73 S. W. 968) and objection that

the transfer was made before the beginning

cf the term of the district court must be

When before the trial (Palmer v. State

[Tex. Cr. App.] 70 S. W. 206) and is cured by

a subsequent order (111.). The affidavit of

defentlont that he is a member of the Chit-kn

smw tribe is not conclusive but he must sub

mit proof thereof. Bruner v. U. S. [Ind. T.]

76 S. W. 244. In Texas a Justice of the peace

has no authority to transfer to the county

court a case in which he has authority to sit

as a trial court. Under Code Cr. Proc. 1895,

art. 611, 9. Justice of the peace before whom

a. prosecution for unlawfully catching fish

is instituted under L. 1901, p. 21, c. 18. can

not transfer it to the county court. Gill v.

State [Tex. Cr. App.] 76 S. W. 575.

03. U. S. v. Dietrich. 126 Fed. 659.

04. In re Justus, 65 Kan. 547, 70 Fee.

354.

95. Lowe v. State [Wis.] 96 N. W. 417.

08. Illegal sale in county where goods

were sold and deliVered to buyer's agent,

though buyer resided elsewhere and sent

the order fnom his residence. Hopson v.

State. 116 Ga. 90. The place of venue for

obtaining goods under false pretenses is

properly laid in the county where the goods

were delivered. In re Stephenson [Ken]

73 Pac. 62. Pollution of waters in any coun

ty where water was rendered impure though

the pollution was introduced in another.

State v. Glucose Sugar Refining Co., 117

Iowa, 524.

07. In a prosecution for taking away a

female for purposes of prostitution jurisdic

tion is in the county where the defendant's

intention of using the abducted female for

purposes of prostitution arose. People v.

Lewis [Cal.] 75 Pac. 189. The venue of a

criminal "publication" of liquor advertise

ments is in the county where a. newspaper

is printed and not where it circulates. State

v. Bass [Me] 54 Atl. 1113.

08. Morton v. State [011.] 45 8. E. 395:

State v. De Wolfe [Mont] 74 Pac. 1081.

on. Hackney v. State [Tex. Cr. App.] 74

S. W. 554.

I. Territory v. Taylor [N. M.) 71 Pac.

489.

2. .Iahnke v. State [Neb.i 94 N. W. 158;

State v. Nelson [Minn] 97 N. W. 652. Rea

sonable ground to believe that defendant can

not have a fair trial must be shown. Golds

berry v. State [Neb.] 92 N. W. 906: Jahnke

v. State [Neb.] 94 N. W. 168. Denial of
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of venue, the supreme court will follow its own judgment on the facts.‘ Bias of

.the judge" and existence of local prejudicels are the principal grounds. The venue

may be changed as to one joint defendant alone.‘ The motion may be oral in New

Mexico." It must be promptly made.a Refusal to direct an issue of subpoenas

to witnesses to testify on a motion for a change of venue is not an abuse of

discretion.“ The papers transferred should be certified,10 but defects in the certifi

cate are not jurisdictional.11 The change is not operative until the papers and

the prisoner have been transferred,“ but when made divests the court of jurisdic

tion, not only of the indictment transferred, but of a subsequent one for the same

ofiense." Where a cause is improperly returned to the original court by the court

to which it was transferred, it may be tried in the former court if no objection is

made.“

§ 4. Indictment and information. A. Necessity of indictment—Prosecm

tion by information, for all or nearly all ofl'enses, has by statute in many states

quite superseded indictments. In such states as still retain the form of procedure

by indictment, it is as a rule only infamous crimes or felonies that are necessarily

so prosecuted,“ the right to prosecution by indictment not extending to misde

mcanors." Under the constitution of Missouri, however, indictment and informa

tion are concurrent remedies for felony," and in New York violations of the liquor

tax law, from the penalties imposed, partake of the nature of felonies and should be

prosecuted by indictment.18 One in custody under an information is not entitled

to have the grand jury inquire into his case."

change on conflicting afi'ldavits of local prej

udice sustained. Bohannan v. Com., 24 Ky.

L. R. 1814. 72 S. W. 322; Peoples v. State

[Miss] 33 So. 289: Goldsberry v. State [Neb.]

92 N. W. 906; State v. Humphreys [0r.] 70

Pac. 824. Change held improperly refused—

prejudice admitted as to related prosecution.

Owens v. State [Miss] 33 So. 722. Review

of such discretion see post § 17 H.

8. Com. v. Ronemus, 205 Pa. 420.

4. State v. Morrison [Kan.] 72 Pac. 554.

5. A change of venue is not warranted by

the fact that crime is rampant at the place of

the crime, and that the newspapers were In

den with sensational reports of sensational

crimes, whereby the public mind was so in

flamed that one charged with a. heinous crime

could not obtain Justice. State v. Champoux

[Wash.] 74 Pac. 557. It is not reversible er

ror to refuse a change of venue for prejudice

of the inhabitants of the county, based on

newspaper articles where the record does not

show that the iurors had read or heard dis

cussed such articles. Pen. Code Mont. §

2051. State v. Martin [Mont.] 74 Pac. 725.

It is not an abuse of discretion for the court

to refuse a change of venue for prejudice of

the inhabitants in the part of a county

Where the crime was committed, where the

prejudice did not extend to the entire county,

and‘ a. jury is obtained from the regular

panel and a special venire. State v. Arm

strong [Or.] 73 Pac. 1022. Though all wit

nesses testify that an impartial Jury may be

secured. a change of venue should be granted

where it is apparent that all concede that

an effort would be necessary to secure such

a jury on account of frequent trials of the

notion and the prominence of the race ques

tion. Smith v. State [Tex. Cr. App.] 77 S.

W. 453. It is not an abuse of discretion to

refuse a. change of venue where twenty-seven

persons testified that prejudice existed

against the accused and twenty-two that he

could have a fair trial. Conneil v. State

[Tex, Cr. App.] 75 S. W. 512.

6. Terry v. State [Tex. Cr. App.] 76 S.

W. 928.

7. Ter. v. Taylor [N. M.] 71 Pac. 489.

8. Notice the day before the trial and five

days alter the facts were known held too

late. State v. Blitz. 171 Mo. 630. An appli

cation for change of venue for bias of the

judge made after the jury had been selected

and not showing when such bias was dis~

covered shows no diligence. State v. Candle

[Mo] 74 S. W. 621.

9. State v. Champoux [Wash.] 74 Pac. 557.

10. Certificate that "foregoing is a true,

full and complete transcript" without stating

of what is sufficient. State v. Rodman

[Mo] 73 8. W. 605.

11. State v. Rodman [Mo] 73 S. W. 605.

12. Until then it may be modified or re

scinded. State v. Gray, 109 La. 127.

13. Johnston v. State [Ga.] 45 S. E. 381.

14. State V. Ledford [N. C.] 45 S. E. 944.

15. Larceny, being an infamous crime.

may be prosecuted in the Indian Territory

only by indictment. Williams v. U. S. [Ind.

T.] 69 S. W. 849.

16. Larceny from a dwelling house. Green

v. State [Ga.] 45 S. E. 990. An indictment is

unnecessary on an appeal and trial de novo

from a. conviction before a justice of the

peace. Ex parte Morris [Fla] 34 So. 89.

Prosecutions for violations of town by-iaws

in Massachusetts can be maintained only on

complaint of the town treasurer and not by

indictment [Rev. Laws, 0. 25, § 23]. Com.

v. Rawson [Mass] 67 N. E. 605.

17. Const. art. 2, § 12. State v. Vinso, 171

M0. 576.

18. People v. Gantz. 85 N. Y. Supp. 79.
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(§ 4) B. Finding and filing and formal requisites. Ind-ictments.--In some

states, in the absence of some pressing and adequate necessity, it is improper for

the district attorney to send an indictment before the grand jury without a prelim

inary hearing or the sanction of the court.“ In Arkansas, where the facts warrant

an indictment for a. greater degree, the court can before trial suspend proceedings

under an indictment for an inferior degree of crime and order the case resubmitted

to another grand jury.21 When an indictment is lost, the prosecution may proceed

to trial on a substituted copy, if exact, and the proof of it conclusive ;“ but there

must be a hearing at which defendant is represented.“ Although one convicted of

manslaughter on indictment for murder and granted a new trial cannot be con

victed of a higher degree, no new information is necessary.“ It is often required

that the name of the prosecutor be endorsed," or that the evidence be returned with

the indictment."

Commencement “In the name and by authority of the state” is suiiieient.”

A count failing to conclude against the peace and dignity of the state is bad,“

but absence of other formal words has been dispensed with.” An avermcnt in

the charging part that the grand jurors of the “county of Lyon” accuse defendant

is equivalent to “Lyon county,” the words used in the statute creating the county.“

The pendency of another indictment for the same offense,81 or for another

oifense growing out of the same acts, cannot be pleaded either in abatement or in

bar of the indictment upon which the case was tried 3“ but the court will in its

discretion quash one of them."

Failure to endorse the names of all the witnesses is ground for a motion to

set aside.“ An indictment need not be signed by the foreman of the grand jury.“

An indictment is not invalidated by an irregularity of the county board in desig

nating the place of holding court." Indictments returned by a grand jury after

the expiration of the term to which it was summoned are not void." An indict

ment returned against a negro by a grand jury from which negroes were excluded

28. State v. Ulrich, 96 Mo. App. 689.

29. The omission of the words “contrary

19. 2 Ballinger Ann. Codes & St. 5 6813.

State v. Croney [Wash] 71 Pac. 783.

20. Com. v. Sheppard, 20 Pa. Super. Ct.

417. Preliminary complaint and hearing do

not precede indictment of a. corporation.

U. S. v. Correspondence Institute. 125 Fed.

94.

21. Murder.

8. W. 467.

22- Roberson v. State [Fla.] 34 So. 294.

23. “'hite's Ann. Code Cr. Free. art. 470.

Bowers v. State [Tex. Cr. App.] 75 S. W.

299.

21. People v. McFarlane, 138 Cal. 481, 71

Pac. 568.

25- It is only where an indictment for a

trespass against the person is found on the

evidence of a grand juror that the endorse

ment or the prosecutor‘s name can be dis

pensed with. State v. Jacobs [Mo. App.] 72

S. W. 482.

2‘- Evidence taken in short hand and sub

sequently extended must be filed with the in

dictment. State v. Hasty [Iowa] 96 N. W.

1115. The omission of immaterial testimony

Riven at the examination or failure to en

dorse the names of witnesses giving same

is not ground to set aside the indictment.

1d.

27.

tion that

“authority.”

'76 S. W. 564;

77 S. W. 12.

Ex parte Johnson [Ark.] 70

Const. art. 5, 5 12. As against objec

“the” should be inserted before

Weaver v. State [Tern Cr. App.]

Brown v. State [Tex. Cr. App.]

to the form of the statute in such case made

and provided" does not vitiate. State v. Cul

nrorith [Ark.] 71 S. W. 254. A complaint on

a city ordinance need not conclude “contrary

to the statute." State v. Gill [Minn] 95 N.

\V. 449. In Arkansas the style of the cause

and the conclusion “against the peace and

dignity of~the state" are the only formal

requirements which may be regarded as es

sential to be observed [Const. 1874. art. 7.

§ 49]. State v. Culbreath [Arie] 71 S. W.

254.

80. State v. Buralli [Nev.] 71 Pac. 532.

81. State v. Vinso, 171 lilo. 576: lrwln v.

State [Ga] 45 S. E. 48; State v. Michel [La.]

35 So. 629.

82. Aggravated assault and assault with

intent to rape. Carter v. State [Tex Cr.

App.] 70 S. W. 971.

88. State v. Michel [La.] 35 So. 629. A

motion to quash on the ground that two in

dictments are pending for the same offense

is not supported by a record showing an

indictment for a crime and another for an

attempt to commit the same crime. State v.

Michel [Le] 35 So. 629.

84. State v. Hasty [Iowa] 96 N. W. 1115.

85. State v. Shutts [N. J.] 54 Atl. 235.

80. Cook v. State [0a.] 46 S. E. 64.

87. People v. Morgan [Mich] 95 N. W.

542.
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by reason of their race or color is void," but unlawful discrimination in this re

spect will not be presumed; it must be proved.”

The failure of the clerk to properly note the presentation and filing of the

indictment may be corrected by nune pro tune order.‘o

Informations.——The facts necessary to authorize the filing of an information

need not be set up in the information itself.“ It is not necessary that an in

formation filed in place of one lost shall be a copy of the lost one.“

Information in courts of record may be filed only by the proper prosecuting

officers, deputies and regular and special assistants, being generally held to be au

thorizedf8 but in Missouri an information before a justice of the peace need not

be made on the personal knowledge nor verified on the oath of the prosecuting at

torney, but may be exhibited on the written complaint of any citizen having per

sonal knowledge of the offense.“

An information must be signed or indorsed by the prosecuting officer,“ or

witness,“ and in most states verified by the public prosecutor under oath," or ae

companied by the affidavit of some competent witness having knowledge of the

facts.“ As is the case with indictments, it is generally provided that the names

of the witnesses be indorsed thereon.“

88. State v. Peoples, 131 N. C. 784. M0

tion to quash because no negroes were sum

moned on grand jury held properly over

ruled. Jackson v. State [Tex. Cr. App.) 71

S. W. 280.

39. Affidavits annexed to motion to quash

held insufficient.~ Tarrance v. State. 188 U.

S. 619, 47 Law. Ed. 572.

40. West v. State [Ark.] 71 S. W. 483;

Price v. State [Arie] 71 S. W. 948. Objec

tion on motion in arrest and for new trial

comes too late. Taylor v. State [Tex. Cr.

App.] 72 S. \V. 181.

41. No grand jury in session, and com

mission of accused by -magistrate. State v.

Lewis [Wnsh.] 72 Pac. 121; State v. Melvern

[VVztshJ 72 Fee. 489.

42. Goodman v. State [Ind.] 69 N. E. 442.

43. Assistant prosecuting attorney. State

v. Ittner [Mo. App] 73 S. W. 289. The

deputy prosecuting attorney may sign in

formations. State v. Riddell [Wash.] 74

Pac. 477. An information may be filed by a

county attorney pro tern. [Tex. Code Cr.

Proc. 1895, art. 38]. Daniels v. State [Tex.

Cr. App] 77 S. W. 215.

44. State v. Blands [Mo. App.] 74 S. W. 8.

45. Since the name of the county attorney

is not necessarily set forth in the informa

tion. a. variance between his name in the

commencement and his signature is not a

defect. Williams v. State [Tex. Cr. App.]

70 S. W. 213. An indorsement. "A true in

formation" and a. printed signature by the

district attorney is sufficient authentication.

State v. Bclding [Or.] 71 Pac. 330. An in

formation signed by the deputy prosecuting

attorney is sufficient. Under 2 Ball. Ann.

Codes & St. Wash. 1890, 5 6832. providing

that it shall be signed by the prosecuting

attorney. and 1891, 5 4756, giving a deputy

prosecuting attorney the powers of his prin

cipal. State v. Riddell [\VasbJ 74 Pac. 477.

40. The name of the prosecuting witness

must be indorsed on an information for as

sault and battery where it is verified by the

prosecuting attorney on information and

belief. State v. Jacobs [Mo. App.) 72 S.

W. 482. \Vhere a complaint was in form

prepared for signature by a person who

could not write, the fact that no cross is

to be found in the space prepared for it is

no objection to the complaint in the absence

of a. showing that the afliant did not write

the name therein. Taylor v. State [Tex. Cr.

App.] 72 S. W. 181.

47. Information not verified held bad.

State v. Balch [Mo.] 77 S. W. 547. An infor

mation for a felony need not be under oath

the official oath of the prosecuting attorney

being sufficient. State v. Pohl, 170 Mo. 422.

Verification by prosecuting attorney by

oath before clerk of court (State v. Hicks

[Mo.] 77 S. W. 539) on' information and be

lief is sufficient (State v. Gregory [Mo.] 76

S. W. 970).

48. State v. Bonner [Mo.] 77 S. W. 463.

Where an information is sworn to positively,

the county attorney is not required to file

evidence on which it is founded [l{an. Gen.

St. 1901, i 2743]. State v. Peak [Kan] 72

Pac. 237. Verification on information and

belief by the prosecuting attorney makes

the supporting affidavit of the complaining

Witness unnecessary. State v. Jacobs [Mo.

App.] 72 S. W. 482. An information filed

by the assistant prosecuting attorney of

the St. Louis court of criminal correction,

and verified by the afl’idavit of the prosecut

ing witness is sufficient. State v. Ittner

[Mo. App.] 73 S. W. 289. A statement that

afliant has good reason to believe that the

offense has been committed is insufficient,

the statute providing that he must state

that he does believe. Smith v. State [Tex.

Cr. App.] 76 S. W. 436. That an information

properly verified by the prosecuting attorney

is also verified by the prosecuting witness

is not a defect. such second verification being

mere surpiusage. State v. Shanks [Mo. App.]

71 S. W. 1065. An information founded on

the oath of a. person named is not such a.

nullity that it can be avoided on habens cor

pus though not accompanied by an afildavit

of a. prosecuting witness. U. S. v. Davis, 18

App. D. C. 280; U. S. v. Chambers, 18 App.

D. C. 287. Defendant cannot attack e. duly

verified information by counter affidavits of
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It must generally be preceded by a sufficient preliminary complaint and ex

amination,‘0 and be filed within a certain time thereafter,“ though in Oregon the

preliminary examination is not necessary,“2 and technical exactness is never re

quired in the complaint."

(§ 4) C. Requisites and sufficiency of the accusation. General rules—The

indictment for any offense must charge every act made by the law essential to the

punishment thereof“ in positive terms,“ and statutory forms must meet consti

tutional requirements of certainty,“ but if this be done, an information conforming

substantially to the statutory forms is sufficient."

Certainty.—In all prosecutions for felonies everything constituting the offense

must be pleaded with certainty and clearness and nothing left ,to implication ;"

the one who verified it that it was filed with

out personal knowledge of the facts (Vickers

v. People [Colo.] 73 Pac. 845), nor on the

ground that the affidavit accompanying it

was made by one who appeared at the trial

to have had no personal knowledge of the

facts (Barr v. People [Colo.] 71 Pac. 392).

A duly verified information filed cannot be

attacked by counter affidavits of the person

verifying it that it was not verified by a

person having personal knowledge of the

facts. Vickers v. People [Colo.] 73 Pac.

845.

49. Indorsement of the names of witnesses

after commencement of the trial is not re

versible error. State v. Lewis [YVashJ 72

Pac. 121. Furnishing defendant with a list

of the witnesses in lieu of endorsing their

names on the information is sufficient. State

v. Belding [Or.] 71 Pac. 330.

50. A complaint on which an information

is based is sufficient if it state merely that

complainant has good reason to believe.

Tompkins v. State [Tex. Cr. App.] 77 S. W.

800. It is no ground for setting aside an in

formation,that the preliminary examination

was postponed by the examining magistrate

without the defendant's consent, contrary

to Pen. Code Cal. 5 861. People v. Boren

[Cal.] 72 Pac. 899.

Leave to file an information for murder

without a. preliminary examination where

necessary will not be granted as of course

but rests in the sound discretion of the

court. State v. Martin [Mont.] 74 Fee. 725.

The application need not show the facts, it

being sumcient that reasons satisfactory to

the court were presented without regard

to the manner of presentation. Id. The

mark of a complaining witness is a suffi

cient signing of a sworn complaint before a

magistrate where the latter signs the jurat

and certifies that the affidavit was subscribed

before him. Under Pcn. Code Cal. 5 7, pro

viding that where a person cannot write.

signature includes mark. People v. McDan

iels [Cal.] 74 Fee. 773.

til. An information will not be dismissed

for failure to file It within 30 days, where

the district attorney was misled as to one day

by an error in the stenographer's notes and

defendant was tried within 60 days from

the commission of the offense [CaL Pen.

Code. 1 1382]. People v. Farrington [Cal.]

7| Pnc. 288.

52. Ballinger & C. Ann. Codes & St. §

1260. State v. Balding. [Or,] 71 Pac. 330.

53. Duplicity in the preliminary complaint

1! no objection to the information hnsed

thereon. Sothman v. State [Neb.] 92' N. W.

303. An affidavit on which is based a prose

cution for a violation of a town ordinance

which states the evidence itself but does not

explicitly charge the offense is sufficient

though such a charge would not constitute

a valid indictment. State v. Thompson [La.]

35 So. 582. An information is not subject

to dismissal on the ground that the offense

charged therein was not set out in the

complaint and warrant on which defendant

was arrested. People v. Karste [Mlch.] .93

N. W. 1081. Substantial conformity is suffi

cient. Van Syoc v. State [Neb.] 96 N. W.

266.

54. Breaking jail under Pen. Code Cal. §§

950, 606. People v. Boren [Cal.] 72 Pac. 899.

But an indictment for taking indecent liber

ties with a female child need not specify

the acts. State v. Kunz [Mlnn.] 97 N. W.

131. An indictment of the president of a.

turnpike company for failing to make a

report required of the president and directors

of a corporation is bad if it does not negative

the making by the directors [Ky. St. 1899.

§§ 4718, 4719]. Com. v. Lyons [l{y.] 76 S.

W. 33. An indictment against a physician

for failure to keep a. registry of births and

deaths is bad if it fail to charge that he

ever attended at any birth or death [Ky.

Acts 1873. 1874, p. 13, c. 134]. Com. v. Mc

Connell [Ky.] 76 S. W. 41. An indictment

for failure to provide medical attendance

for a. child must aver facts showing that

the case was one that required a physician.

People v. Pierson, 80 App. Div. [N. Y.] 415.

The fact of a former sentence must be char

ged in the indictment, where a second con

viction would affect the grade of the offense

or require the imposition of a different pen

alty. McWhorter v. State [Ga.] 44 S. E.

873. An indictment charging a. second of

fense need not charge the prior offense as

explicitly as would be required to hold de

fendant to trial on it. People v. Matuszew

ski, 138 Cal. 533. 71 Fee. 701. Indictment

for perjury sustained. State v. Booth [lowa]

97 N. iv. 74.

55. Averment on information and belief

held insufficient. Sothman v. State [Neb.]

92 N. w. 303.

50. Brass v. State [Fla.] 34 So. 807.

57. Under Pen. Code Mont. fl 1830, 1833.

1841, 1842. State v. Stickney [Mont.] 75

Pac. 201. In Massachusetts, an indictment

may be found for murder in the second de

gree by the express provision of the statute

[Rem Laws 1899, c. 218. § 67]. Com. v. Ibra

him [Mass.] 68 N. E. 231.

68. Violation of law by election oflicers.

State v. Gassard [Mm App.] 77 S. W. 473.
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but it is sufficient if it sets forth the act charged so as to enable a person of common

understanding to know what was intended." Thus, where one is charged with

a crime that can be committed only by certain officers or members of certain

professions, it must clearly appear that defendant is one of the class to which

the statute applies."o Where a. statute enumerates several means or modes of com

mitting an offense connecting them by the disjunctive, and such connected words

are not synonymous, a count charging the commission of the offense by such means

in the disjunctive is bad for uncertainty,‘1 except in those jurisdictions where by

special statute it is provided otherwise."2 An information which, after charging

a felony in the usual form, alleges that defendant aided, abetted and procured an

.other to commit it, is not demurrable on the ground that it states a mere legal

conclusion.“ Where several are jointly indicted, all having been present at the

commission of the offense, it is not necessary to charge the act upon any one of

them.“

Bad spelling and ungrammatical construction will not vitiate an indictment,“

and an interlineation is not a defect.“

Intent or knowledge—Where guilty knowledge is not an essential ingredient

of the oiiense or where a statement of the act itself necessarily includes a knowledge

of the illegality of the act, no averment of knowledge is necessary;67 but an indict

ment for murder must charge with certainty that the assault was made with intent

to kill."

Venue—An indictment must be direct and certain as regards the jurisdiction

in which the offense was cemmitted," though no particular form of words is neces

sary,10 and it need not specify a particular place within the county.“ Where lar

Violation of beer inspection act. State v.

Breeder, 90 Mo. App. 156. False pretenses.

03. Lamb v. State [Neb.] 95 N. W. 1050.

64. Lindsay v. State, 24 Ohio Ciro. R. 1.

Moline v. State [Neb.] 93 N. W. 228. Uniavw

ful cohabitation by polygamist, marriage in

another state. State v. Durphy [Or.] 71 Pac.

63. An averment that "A acting for himself

and in conjunction with 13" made fraudulent

use of the mails sufficiently charges B with

the offense. Hume v. U. S., 118 Fed. 689.

The averment of the truth in an indictment

for perjury is positiVe notwithstanding the

use of the introductory word "whereas."

People v. Ennis, 137 Cal. 263, 70 Pno. 84.

50. State v. Champoux [Wash] 74 Fee.

557.

60. An averment that defendant “is a

physician" speaks of the time of finding

the indictment and is not a sufficient charge

that he was a. physician during the year then

ended. Com. v. McConnell [Ky.] 76 S. W.

41. An indictment against a. sheriff for al

lowing an escape but not averring what

county he was sheritt of is bad. State v.

Daniels. 65 Kan. 861, 70 Pao. 635. An indict

ment of defendant for embezzlement as bor

ough treasurer when his official title was

"collector" he being in fact treasurer is

good. State v. Bartholomew [N. J. Law] 54

Atl. 231. In an indictment against a, city

attorney for accepting a bribe contrary to a

statute punishing executive and judicial ot

flcers. an averment that he is a. judicial offi

cer will not render it defective. since it it

is erroneous it is corrected by the statement

of his office. People v. Salisbury [Mich.] 96

N. W. 936.

01. State v. Seeger, 65 Ken. 711, 70 Fee.

599; State v. Humphreys [Or.] 70 Fee. 824.

02. Ala. Code, i 4913. Sims v. State, 133

Ala. 61.

65. U. S. v. Hume [C. C. A.] 118 Fed. 689.

"Snorting" for “shooting” in a cOunt for

murder. Francis v. State [Tex. Cr. App.)

70 S. W. 751. Omission of plural in aver

ment that "statement" were false in in

dictment for perjury. Freeman v. State

[Tex. Cr. App.] 72 S. W. 1001. Omission 0!

"did" and wrong tense of verbs in prosecu

tion for violation of fish law. People v. Ha..~

gen [CaL] 72 Fee. 836.

66. Cook v. State [Ga.] 46 S. E. 64.

67. Intercourse with female while she

is insensible from drug. Com. v. Lowe [Ky]

76 S. \V. 119. Driving sheep in from another

state. State v. Keller [Idaho] 70 P210. 1051.

Where an intent is not in specific words

made a. part of the definition of a crime in

the statute. but such intent is left to be

inferred from the legal name of the crime.

the intent need not be specifically averred.

State v. Patterson [Kan.] 71 Pac. 860. Lar

ceny. Territory v. Garcia. [N. M.] 75 Pac.

34.

68. State v. Linhoi't [Iowa] 97 N. W. 77.

69. U. S. v. Marx, 122 Fed. 964. Ky. Cr.

Code § 124. subs. 3. Bailey v. Com., 24 Ky.

L. R. 1419, 71 S. W. 632; State v. Perry

[Iowa] 91 N. W. 765. Living together in

adultery. McKinnie v. State [Fla.] 32 So.

786. An indictment for aiding and abetting

a crime in another state must show that the

nets of defendant in the state where the in

dictment was had amount to a public of

fense. Cruthers v. State [Ind] 67 N. E. 930.

70. Omission of abbreviation “ss.” Seay

v. Shrader [Neb.] 95 N. W. 690. The omis

sion of the words "then and there being

found" from an information for larceny com
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ceny was committed without the county and is triable therein by reason of the

stolen goods being brought into the county, the place of committing the offense

may be alleged as in‘the county where the trial is had."

Surplusage.—If an indictment on a statute covers in allegation all the statu

tory terms, thus showing a. complete ofiense, it will not be ill should it add some

thing by way of making the offense appear more enormous."

Time—It is not necessary to allege the precise date of the commission of an

offense, except when the date is a material ingredient of the ofiense,“ or to show

that limitations have not run against the prosecution," or as determining whether

a statute existed under which it could be punished ;" but where the crime is alleged

to have been committed at a time subsequent to an amendment of the law pun

ishing it," or at a time so remote that limitations have run against it, the date

is material and must be taken as true."

Avoiding statute of limitations."—An indictment showing on its face that lim

itations have run against the crime is bad,“ and the indictment must show suspen

sion of the statute if it is relied on."1

Repagnancy.—The necessary allegations of an indictment must not be incon

sistent with each other,“2 but a. count conjunctiver uniting all the disjlmctive ele

ments of forgery as described in the statute is not repugnant or inconsistent."

Designation and characterization of offense—The offense need not be desig

nated as a felony or misdemeanor,“ and since the name of a crime is controlled by

the specific acts charged, an erroneous name will not vitiate the indictment.“5

The word “feloniously” is not necessary in a count charging all the essential ele—

ments of a felony," but an indictment for a statutory offense, not alleging it to

have been done “willfully” and “unlawfully,” is bad, though the word “feloniously”

is used," though “malicious” may be used in lieu of willful." In an allegation

that defendant did “unlawfully sell, give away, or otherwise dispose of” intoxi

cating liquors, the word “unlawfully” applies to each of the acts alternatively stated,

and it cannot be objected that the acts are not charged to have been done unlaw—

fully.” '

mitted in a certain county is not fatal. Bald- App.] 72 S- W- 846. Where an indictment

win v. State [Fla.] 35 So. 220. charges that a forgery was committed in

71. Lnuckton v. U. S., 18 App. D. C. 848; 1902 and the instrument as set out in the

Davis v. U. S., Id. 468. indictment bears date 1892 the repugnancy

72. State v. De Wolfe [Mont.] 74 Pac. is fatal. Hickman v. State [Tex. Cr. App.]

1084. 72 S. W. 587. An indictment for perjury be

73- Stnte v. Murphy [Mo. App.] 77 S, W. fore the grand Jury is not repugnant be

157; U. S. v. Clark [D. C.] 125 Fed. 92. cause it appears therefrom that the fact de

74. Hume v. U. S. [C. C. A.] 118 Fed. 689; fendant testified about had been sworn to

Webb City 1!. Parker [Mo. App.] 77 S. W. by others, since the jury have the right

119: People v. Miller, 137 Cal. 642, '70 Fee. to procure corroborative evidence_ State

735. “On or about" is sufficient. State v. v. Faulkner [Mo.] 76 S. W. 116.

Perry. 117 Iowa, 463. Contra, Tipton v. 83- Selby v. State [lnd.] 69 N. E. 463.

State [Ga] 46 S. E. 436. 84. As a felony or misdemeanor. People

7!». Tipton v. State [Ga.] 46 S. E. 436. v. Boren [CaL] 72 Pac. 899.

70. Battle v. Marietta [6a.] 44 S. E. 994. 85. Malicious mischief. State v. Culbreath

77. W'hatley v. State [Fla] 35 So. 80. [Ark.] 71 S. W. 254. Indecent liberties with

78- Rouse v. State [Fla..] 32 So. 784. female child. State v. Kunz [Minn.] 97 N.

79. Rouse v. State [Fla.] 32 So. 784; Tip- W. 131. Incest. State v. DeHart, 109 La.

inn v. State [Ga.] 46 S. E. 436. 570.

$0. Indictment setting out forged instru- RB. Richards v. State [Neb.] 91 N. W.

ment. Hickman v. State [Tex. Civ. App.] 72 878: Reno v. State [Neb.] 95 N. W. 1042:

S. W. 587. Assault with intent to kill. State v. Smith [Wash] 71 Pac. 767: Territory

Rouse v, State [Fla] 32 So. 784. v. Garcia [N. M.] 75 Pac. 34; Baldwin v.

81- Rouse v. State [Fla] 32 So. 784. Aver- State [Fla] 85 So. 220. Contra, false pre

ment that defendant had been nonresident tenses. State v. Taylor, 131 N. C. 711.

held sufficient. State v. Sopcr. 118 Iowa" 1. 87. Del. Rev. Code. p. 940, 5 1. breaking

82. A variance in an indictment for for- and entering. State v. Boggs [DeL] 53 Atl.

Rcry between the name H. A. L. in the pur- 360.

mu clause and H. C. L. in the tenor clause 88. Glover v. People [111.] 68 N. E. 464.

is immaterial. Albert v. State [Tex. Cr. 3». Sims v. State. 133 Ala. 61.
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Statutory crimes—An indictment in the language of the statute is sufficient

in those cases in which all the facts that constitute the offense are set forth in the

statute,"0 but if the description does not contain all the particulars essential to

constitute the offense,91 or when the statute punishes an offense by its legal desig

nation, without enumerating the aets which constitute it, then it is necessary to

use the terms which technically charge the offense." The statutory language need

not be used, however, nor need the statute be referred to if the indictment in fact

adequately charges the offense set forth.”

Exceptions and provisos—Where there are exceptions in the act itself, part and

parcel of the oiiense, they must be negatived before there can be a. valid indictment

under the statute,“ but it is otherwise where the exception is not a part of the

definition of the crime, whether placed close to or remote from such enacting

clause."

Setting forth written or printed mutton—The pasting of an instrument, in

stead of setting it forth in writing according to its tenor, is, if a defect, cured by

the statute of jeofails,“ and an averment of “probable cause to believe” when re

quired must be direct."

Principals and accessories—An indictment charging accused with being an

accessory to a felony after the fact should allege facts constituting the felony with

the same degree of certainty required if the principal were alone indicted."

Designation of accused—Where an error occurs in the name of the accused,

the indictment is not vitiated thereby, but on the true name appearing an entry

should be made on the minutes, stating his name and the fact of his having been

indicted by the name mentioned in the indictment,” and where he corrects it on

v. Damon, 97 Me. 323; Potts v. State [Tex.

Cr. App.] 74 S. W. 81.

95. State v. Broerder, 90 Mo. App. 156.

Intoxicating liquors—proviso permitting use

in certain cases. Lehman v. District of Co

lumbia, 19 App. D. C. 217; Sims v. State, 133

Ala. 61, 33 So. 162; Wells v. State [Ga.] 45

S. E. 443. Exception introduced by later

90. Malicious mischief, State v. Culbreath

[Ark.] 71 S. \V. 254. Assault. State v. Mur

phy [110. App.] 77 S. W. 157. Embezzlement

by public oflicer. State v. Bartholomew [N.

J. Law] 54 Atl. 231. Impersonating ofiicer.

U. S. v. Ballard, 118 Fed. 757. Extortion by

threats to kill. Glover V. People [111.] 68

N. E. 464. Keeping bucket shop. State v.

Kentner [Mo] 77 S. W. 522. Assault with

dangerous weapon. State v. Climie [N. D.]

94 N. W. 576. Pool selling. People v. Cor

balis, 83 N. Y. Supp. 782. Violation of quar

antine law—driving sheep. State v. Keller

[Idaho] 70 P210. 1051. Murder. Cremar v.

People [Colo.] 70 Pac. 415. Attempt to rav

ish. State v. Evans [Utah] 73 Pac. 1047.

Practicing medicine without license. Com.

v. Campbell, 22 Pa. Super. Ct. 98. For hav

ing possession of policy papers, as against

a defendant alleging that he did not know

of the character of the papers nor intend

to use them for an unlawful purpose. People

v. Adams. 83 N. Y. Supp. 481.

91. Conspiracy to defraud. U. S. v. Marx,

122 Fed. 964.

92. Bribery. State v. Meysenberg, 171

Mo. 1.

93. Practicing medicine without license.

State v. Flanagan [R. 1.] 55 Atl. 876.

94. Unlawtully practicing medicine [Tex.

Acts 27th Leg. 1901, §§ 8, 13, pp. 14, 15].

Salter v. State [Tex. Cr. App.] 73 S. W. 395.

Indecent liberties not amounting to rape.

State v. Kunz [Minn.] 97 N. W. 131. Labor

on Sunday not work of charity [Sand. & H.

Dig. § 1887]. Halliburton v. State [Ark] 75

S. W. 929. Unlawful dealing in drugs. State

v. Mshoney, 24 R. I. 338. Polygamy—nega

tion in statutory terms held sufficient. State

statute. Tigner v. State [Ga] 45 S. E. 1001.

Practicing medicine without license. State

v. Flanagan [R. 1.] 55 Ati. 876. Indictment

for abduction need not aver chastity of fe

male [Shannon's Code, § 6462]. Griflin v.

State [Tenn] 70 S. W. 61. Carrying pistol

in election precinct. Kitchens v. State, 116

Ga. 847.

90. Counterfeiting union label. State v.

Niesmann [M0. App.] 74 S. W. 638.

07. "Has reason to believe and does be

lieve" does not aver probable cause to be

lieve. Monroe v. State [Ala.] 34 So. 382;

Streater v. State [Ala.] 34 So. 396; Sims v.

State [Ala] 34 So. 400.

98. State v. King, 88 Minn. 175. An

accessory may be indicted separately from

the principal either before or after the lat

ter's conviction. It before the indictment

must aver the principal's guilt; it after it

may allege either his guilt or his conviction.

Daughtrey v. State [F121] 35 So. 397. An

indictment against an accessory failing to

allege the principal's guilt, must allege a

judgment of conviction. Alleging a convic

tion by verdict is not sufficient. Id.

99. Ky. Cr. Code. § 125. Wrong person

hearing name alleged first arrested. Com.

v. Jenkins. 24 Ky. L. R. 1881, 72 S. \V. 363;

State v. Pipes, 65 Kan. 643, 70 Fee. 363.
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arraignment, the cause may proceed as if his true name had been first recited in

the indictment,1 but at the common law such a defect is ground for a plea. in

abatement.a Where defendant is designated under an alias surname, it is not

necessary to repeat his Christian name before such alias.a The omission of de

fendant’s middle initial is not material,‘ and an indictment of “one Morgan whose

given name is to the grand jury unknown” is sufficient.5 That defendant’s given

name is so illegibly written that it may be read either correctly or incorrectly is

no objection.. Where defendant’s name is properly set out in the first instance,

it is not rendered inscnsible by subsequently referring to him as “the said,” giving

him a wrong name.7

The statute of 1 Hen. V., ch. 5 (A. D. 1413), providing that defendant’s de

gree-or mystery, and the town, hamlet, place or county in which he was conversant

must be set out, is no longer of force in the District of Columbia.3

Designation of third persona—Where ownership is laid in a corporation, a

specific avermcnt of incorporation is not necessary, nor need there be an allegation

of the correct name of the corporation where it is designated by the name by

which it is generally known.“ An averment that property was the personal prop

erty of certain persons “as trustees” of a certain church is not bad for failure to

state the corporate name of the church, where it is not alleged that it was ever

incorporated.10 The designation of a married woman by her husband’s Christian

name is proper.11 The statute in Kentucky provides that an indictment other

wise suificient shall not be bad for an incorrect designation of the person injured.12

In Alabama, by provision of the statute, an indictment for illegal sale of liquor

need not state the name of the purchaser."

Description of money.—Descriptions of money in larceny and kindred offenses

need not be exact.“ Whence an allegation as to a. certain amount in “money of

the United States, the further description of which is to the grand jury unknown”

is a suiiicient description of anything current as money." Under an indictment

for larceny of “United States Currency,” evidence of treasury notes, national bank

notes or gold or silver certificates is admissible." An amount of the embezzle

ment of “about” a certain amount is sufficiently definite as to amount." While

under the statute in New Jersey, it is sufficient to charge the embezzlement to be

of money without specifying any particluar coin or valuable security."

Ownership of property may be averred in a certain estate," and the statute

in Texas expressly permits an indictment to allege ownership of property in the

without alleging that the owner was a cor

poration or an individual. State v. Horned

[Mo] 76 S. W. 953.

10. Blngle v. State [Ind.] 68 N. E. 645.

11. Weaver v. State, 116 Ga. 550.

12. Taylor v. Com. [Ky.] 75 S. W. 24-1.

18. Code 1896, i 5077. Jones v. State

[Ala.] 34 So. 236.

1. Clark v. State [Tex. Cr. App.] 76 S. W.

573.

2. Initials held not sufiicient as Christian

names. Hewlett V. State, 135 Ala. 59.

3. Vibcrg v. State [Aim] 35 So. 53.

4. Veal v. State. 116 Ga. 589.

5. Morgan v. State [Tex. Cr. App.] 73 S.

“C 968.

0. Niemann v. State [Tex. Cr. App.] 74

S. W. 658.

7. Chessley v. State [Tex. Cr. App.] 74

5- W. 548. A correct designation 0! accused

as R. D. E, Is not rendered had by a. later

reference to him as R. H. E. Eddison v.

State [Tex. Cr. App.] 73 S. W. 397.

8. Lauckton v. U. 8., 18 App. D. C. 348:

Davis v. U. 8., Id. 468.

9. State v. Rollo [Del.] 54 Ati. 683: Bingie

Y. State [ind] 68 N. E. 645; Territory v.

Garcia [N. M.] 75 Pac. 34: Mattox v. State.

115 Ga. 212. It is insufficient in an indict

ment for burglary to state that the build

lng was the depot o! a railroad company,

14L Seven dollars and fifty cents current

money 0! the United States of America is

sufficient. Parront v. State [Tex. Cr. App.)

76 S. XV. 474; Wilson v. State [Tex. Cr. App.l

72 S. W. 862. “Seventeen dollars in money

each of the value of one dollar“ is sufficient.

Fay v. State [Tex. Cr. App.] 70 S. \V. 744.

15. Verberg v. State [Ala]! 84 So. 848;

Davis v. U. 5., 18 App. D. C. 468.

18. Dennis v. State [Tex. Cr. App] 74 S.

W. 559.

17. Willie v. State. 134 Ala. 429.

18. Code Free. Act, § 47. State v. Bar

tholomew [N. J. Law] 64 Atl. 231.

10. State v. Sherman [Ark.] 74 S. W. 293.
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person in possession thereof, though the actual title is in another.20 The statute

in Kentucky provides that an indictment otherwise suflicient is not bad for an

incorrect statement of ownership of property.,1

(§ 4) D. Issues, proof and variance.—All necessary averments in an in

dictment must be proved as laid,"2 and if a necessary allegation is made unneces

sarily minute in description, the proof must satisfy the descriptive as well as main

part, since the one is essential to the identity of the other ;” but where the allega

tion itself is unnecessary, not essential by way of identification, and can be omitted

without affecting the charge, it is mere surplusage and may be disregarded.“

Unnecessary averments negativing exceptions to the statute creating the offense,

therefore, need not be proved,“ but wherever such an averment must be introduced

to bring defendant within the statute, it is material and must be proved as laid.2°

An allegation, after a full description of money stolen, that the grand jury are

unable to give a more particular one, need not be proved," and an averment that

the description of money stolen was to the grand jurors unknown and evidence that

its owner was before the grand jury is no variance.” Where an indictment for an

offense under a statute that has been repealed contains, after striking out the stat

utory matter, a sufiicient charge of a common law offense, the indictment is good,

since the statutory matter is mere surplusage unnecessary to be proved."

A videlicet will not have the effect to relieve the pleader from proof of any

fact necessary to the description or the identity of that which it is connected.30

If the indictment professes to set out a writing by its tenor, whether in'the

particular case this exactness of averment is necessary or not, the proof must

conform thereto with almost the minutest precision."11

An averment in the conjunctive of the several modes of committing the of

fense recited in the statute in the disjunctive will not hold the prosecution to

proof of all the conjunctive averments,“2 and a proof of any one of them will sup

port a conviction."

A conspiracy to commit the ofiense charged“ and proof of other offenses in

themselves constituent parts of the offense charged may be shown, though not

specifically alleged,” so also, an indictment for a. constituent offense is supported

Tex. Code Cr. Proc. art. 445. Bell v.

[Tern Cr. App] 71 S. W. 24.

Cr. Code i 128. Taylor v. Com. [Ky.]

W. 244.

20.

State

21.

75 S.

28. Discharging fire arms.

State [Ga.] 45 S. E. 1002.

27. United States paper money currency.

Wilson v. State [Tex. Cr. App.] 72 S. W. 862.

Rumph v.

22. An averment of the payment of mon- 08 , _
ey is not supported by proof of the giving Da'vi's Xi‘érgs v'm skit; lgAlg‘hGg‘ 50' 848'

of a check. Bribery. State v. Meysenberg, ' ' " ' ' ' '

171 Mo_ 1_ An information charging an as_ 20. Assault on election officer—indictment

sault on A is not supported by an assault

on A. B. and C. State v. Moore [Mo.] 77 S.

W. 622. An indlctment charging that de

fendant did "grant. bargain and sell" certain

property -is not supported by proof that he

mortgaged it. State v. Sequin [Me] 56 At].

840. An averment that a turkey was rattled

{or and proof that it was the dead body of

a dressed turkey are not variant. Com. v.

Coleman [Mass] 68 N. E. 220.

23. Averment of express agreement In

bribery case. State v. Meysenburg. 171 Mo.

1. Averment that money stolen was “money

of the United States." Marshall v. State

[Ark.] 75 S. W. 584.

24. Street number of house violating

smoke ordinance. Sinclair v. D. C., 20 App.

D. C. 844. Description of stolen horse.

Goldsberry v. State [Neb.] 92 N. W. 906.

25. Violation of liquor law. Tigner v.

State [Ga.] 45 S. E. 1001.

sustained for assault. State v. Murphy [Mo.

App.] 77 S. W. 157.

80. Sinclair v. D. C., 20 App. D. C. 344.

but when the particular allegation is not

so essential, its statement under videlicet

clearly indicates that the pleader has not

undertaken to prove the precise facts and

circumstances so alleged and he will not be

held to them. Id.

81. Forgery: Variances held immaterial.

State v. Donovan [Vt.] 55 Atl. 611.

82- “Demnnd or Obtain" money by imper

sonating officer. U. S. v. Ballard, 118 Fed.

757.

33. Cody v. State [Ga.] 45 S. E. 622.

84. Murder. State v. Kennedy [Mo.] 75 S.

W. 979.

35. Charge of keeping saloon open—proof

of sales. Knox v. State [Tex. Cr. App.] 77

S. W. 13.
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by proof of the offense of which the one described is a constituent,” whence an

indictment for an attempt to commit an oifense is supported by proof of the actual

commission of the offense," but an indictment as accessory before the fact to a

felony is not supported by proof that defendant committed the crime.” Neither

may one indicted for murder as a principal be convicted as an accessory after the

fact ;" but where the distinction between principal and accessory is abolished, there is

no variance between indictment as principal and proof of aiding and abetting.‘0

Evidence of the receiving of stolen goods will not support a conviction of larceny,“

and a conviction of receiving stolen goods cannot be had on an indictment for lar

cenv.“ '

'The venue must be proved as laid,“ but the date is not material as a rule

except as showing that limitations have not run against the offense ;“ though where

the date is laid subsequent to a change in the law punishing the offense, proof of

the commission of the crime before the change in the law is fatal.“ Ordinarily

when a month is referred to in testimony it will be understood to be of the current

year, unless from the connection it appears that another is intended.“ It is gen

erally not necessary to prove that the. offense was committed on the very day al

leged in the indictment," and circumstantial evidence thereof is sufficient.“

Name or other description of accused or third person.—An error in spelling

defendant’s name is not material," and where a party is commonly known by one

name, and that name is alleged in the indictment, the fact that the evidence shows

that he is also commonly known by some other name or names will not defeat the

prosecution.‘0 An averment that defendant was employed by a certain company

and evidence that he was acting in its interests under orders of its president are

not variant.‘u Where ownership is alleged in different counts in different per

sons, proof of ownership in either supports a conviction." In an indictment for

seducing “Mary Ellen,” evidence of the seduction of “Nellie” is no variance, though

there is no proof that the same person is meant ;“ but a charge of ravishing Rosa

Lee Nelson is not supported by evidence of ravishing Rosa Lee Ann.“ Descrip

tion of injured person as “Ed. H.” and proof that his name is “Edmund Green H.”

and that he is always called “Green II.” is a fatal variance.“5 Indictment alleging

offense in “Guadlupe” instead of “Guadalupe” County is good."

45. Whatley v. State [Fla.] 35 So. 80.

48. Tipton v. State [6a.] 46 S. E. 436.

State v. Knolls. 90 Mo. App. 238.

47. Tomlinson v. People, 102 Ill. App. 542;

People v. Shannon, 83 N. Y. Supp. 1061; State

v. Anderson. 30 Wash. 14, 70 Pac. 104. An

80. indictment for larceny from a. dwell

ing house, proof of burglary and larceny.

Green v. State [Ga..] 45 S. E. 990. Larceny

after trust, proof of fraudulent intent in in

duclng trust. Walker v. State [Ga.] 43 S. E.

TOi; Cunnegin v. State [611.] 44 S. E. 846.

Cf.

indictment for simple larceny—proof of lar

ceny from dwelling. Mattox v. State, 115

Ga. 212.

37. Attempted burglary.

honey [Iowa] 97 N. \V. 1089.

IState v. Ma—

38. Larceny. Riggine v. State, 116 Ga.

592.

39. Harper v. State [Miss.] 35 So. 572.

40. State v. Berger [Iowa] 96 N. W. 1004.

41, 42. \Vntts v. People [111.] 68 N. E. 563.

4.1. McKinnle v. State [Fla.] 32 So. 786.

"Guadlupe" and "Guadalupe" county are

idem sonans. Reys v. State [Tex. Cr. App.]

76 S. W. 457.

44. Hume v. U. S. [C. C. A.] 118 Fed. 689.

It is not a material variance in an indict

ment alleging an offense at a certain time

on a certain day that it is proved at that

"me on another day, if the essentials of

the offense on that day are established. Peo

Dle v. Shannon, 83 N. Y. Supp. 1061.

indictment for receiving stolen property on

the 22nd is supported by proof of its re

ceipt on the 19th. State v. Freedman [Del.]

53 Atl. 356. Keeping tippling shop. State

v. Stover [La.] 35 So. 405. A charge of li

quor selling on a certain Sunday is proved

by showing a. sale on any Sunday within a

year before the finding of the indictment.

Webb City v. Parker [Mo. App.] 77 S. \V.

119.

48. Tipton v. State [Gm] 46 S. E. 436.

40. "Witt" and “VVld” are idem sonans.

Veal v. State. 116 Ga. 589.

50. Luna v. State [Tex. Cr. App.] 70 S. W.

89.

51. State v. Faulkner [Mo.] 75 S. W. 117.

52. Roberts v. State [Tex. Cr. App] 70

S. W. 423.

53. State v. Burns [Iowa] 94 N. W. 238.

54. Jacobs v. State [Fla] 85 So. 65.

55. Irwin v. State [Ga.] 45 S. E. 59.
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(§ 4) E. Defects, defenses and objections—An indictment may be quashed

on oral motion only for defects for which the judgment on it should be arrested,"

and exceptions which go merely to the form of an indictment must be made by

demurrer or motion to quash before pleading to the merits,“ since by pleading de

fendant waives his right to demur or move to quash,“ and admits that he is charged

by his right name,"0 and in the absence of a demurrer pointing out its defects,

an indictment will in general be sustained ;°1 but a plea of guilty to a defective

count does not preclude the defendant from attacking such count on the ground

that it charges no oil'ense,“2 and such objection may be taken under a plea of not

guilty, or may be raised by demurrer or motion in arrest of judgment ;“3 hence,

the sufficiency of an indictment to support a conviction may be questioned for the

first time in the supreme court.“ Since the insufficiency of an indictment may be

first raised on appeal or error in any case where the defect would have been avail

able on motion in arrest,“ even though no demurrer or motion to quash was filed

below, the refusal to permit it to be filed after issue joined is of no moment on

appeal.“0 A statutory enumeration of grounds has been held exclusive.“7 Where

certain counts in an indictment are good and others are bad, the court may quash

the bad counts and leave the good counts stand,“ and a. conviction based on several

counts will not be reversed if any count is good.“

That a negro is indicted by a grand jury composed exclusively of white men,

negroes having been excluded because of race, color or previous condition of servi

tude,’o that defendant was compelled to go before the grand jury and testify as

to matters connected with the charge in the indictment," and that an unauthor

ized person was present during the deliberations of the grand jury, are grounds

for motion to quash ;" but neither a regularly appointed special assistant prose—

cutor," nor a legally qualified and appointed stcnographer,“ is an unauthorized

person. In some states a motion to set aside may be entertained on the ground

50.

957.

57. Omission of words “tending to de—

bauch the morals" is not such a. defect in an

Reys v. State [Ten Cr. App] 76 S. W. Where defendant pleads to an indictment

it is immaterial that because of bad hand

writing his name as charged therein might

be read differently; “Nili” or “Viii” tor

indictment for indecent exposure. Gilmore “\Vill." Neimann v. State [Tex. Cr. App.]

v. State [G8..] 45 S. E. 226. 74 S. W. 558.

68. Gilmore v. State [Ga.] 45 S. E. 226', 01. Davis v. State, 116 Ga. 87.

Sanders v. State [Ga.] 45 S. E. 365; State v. 62. State v. Ulrich, 96 Mo. App. 689.

Ledford [N. C.] 45 S. E. 944. Failure to sut- 63. People v. Pierson, 80 App. Div. [N.

ficientiy describe property stolen. King v. Y.] 4 5.

State, 117 Ga. 39. Objection that blank 64. Shivers v. Ter.[Ok1.]74 Pac. 899.

counts are not filled out. State v. Norris

[S. C.] 43 S. E. 791. That there is no file

65. Statutory bribery—insufficient state

ment of offense. State v. Meysenburg, 171

mark on the information cannot be object»

ed to on motion in arrest or [or new trial.

Taylor v. State [Tex. Cr. App.] 72 S. W. 181.

By appearing and pleading to an informa

tion, and submitting to be tried thereon

without objection defendant waives his right

to object that it was not properly verified.

Latney v. U. 8.. 18 App. D. C. 265. Alleging

in a prosecution for rape that the prosecu

trix was of the age of 16 years at the time

of the offense instead of 18 the age of

consent. State v. Fetterly [Wash.] 74 Pac.

Bit).

5»- Oakley v. State, 135 Ala. 15. Iowa

Code, § 5319. State v. Tyler [Iowa] 97 N. W.

983. That an indictment was not properly

"found." "indorscd." or "presented" by the

grand Jury may be tested by motion to set

it aside before plea and unless so presented

cannot be afterwards raised. Shivers v. Ter.

[Ok1.] 74 Pac. 899.

60. Verberg v. State [Ala.] 34 So. 848.

Mo. 1.

60. State V. Gregory [Mo.] 76 S, W. 970_

67. Rev. Codes 1899, § 8082. State v.

Tough [N. D.] 96 N. W. 1025. But see Code

Cr. Free. I 313. People v. Glen. 173 N. Y.

395.

88. Com. v. Gouger. 21 Pa. Super. Ct. 217.

60. Milby v. U. S., 120 Fed. 1; McEiroy

v. People. 202 111. 473; State v. Holder [N. C.]

45 S. E. 862; People v. Mills, 86 N. Y. Supp.

529.

70. Discrimination held not shown by

evidence. Thompson v. State [Tex. Cr. App.]

74 S. W. 914: Binyon v. U. S. [Ind ’1‘.] 76 S.

W. 265: State v. Peoples, 131 N. C. 784; Jack

son v. State [Tex. Cr. App.] 71 S. W. 280.

71. State v. Gardiner, 88 Minn. 130. Con

trn, Lindsay v. State. 24 Ohio Circ. R. 1.

72. Special assistant Attorney General.

U. S. v. Rosenthal, 121 Fed. 862.

73. State v. Tyler [Iowa] 97 N. W. 983.

74. Thayer v. State [A 111.] 35 So. 406.
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that one of the grand jurors was disqualified," but the contrary rule prevails."

Irregularity in summoning grand jury may be raised by motion to quash the in

dictment," but not prejudice of individual grand jurors." That defendant was

not given an opportunity to challenge grand jurors," and that an indictment was

returned by the grand jury after the expiration of the term to which it was sum

moned, do not vitiate it.“0 Since the statute in Michigan expressly provides on

what grounds a challenge to the array of a grand jury may be made, an indict

ment found by a de facto grand jury may not be set aside by such challenge on

any other ground,81 as that it was returned by the grand jury after the expiration

of the term to which it was summoned.82 In Florida, objections to the panels

of grand juries not appearing of record must be taken by plea in abatement and

not by motion to quash."

Courts have the power to set aside indictments whenever it appears they have

been found without evidence or upon illegal and incompetent testimony,“ and an

indictment sent before the grand jury without a preliminary hearing or the sanc

tion of the court may be quashed." That the information on which an indict

ment is founded does not contain as full and specific :1 statement of the offense

as the indictment contains is no ground to quash,“ and a demurrer on the ground

that the indictment was not properly filed is properly overruled, since such omis

sion may be corrected nunc pro tune.“ An error in the caption of the indictment

as to the term at which it was found is not ground for a motion to quash, since

the record shows the time and the caption is nmendable by it.88 >

An objection that an indictment charges several petit larcenies rather than

one grand larceny goes to the jurisdiction of the court and can be raised by an

objection to the introduction of any evidence and motion to compel an election.”

In Minnesota, duplicity may be objected to only by demurrer and not by objection

to the introduction of evidence after plea."o _

A general motion to quash an indictment need not set out the reasons relied

on," but a motion to quash for incorrect designation of accused is properly over

ruled where his correct name is not suggested therein." A demurrer for mis

joinder of offenses must specify the offenses joined.“ A single demurrer or plea

to two or more separate indictments is irregular and should be stricken out.“

Where the accused believes that he is insufficiently advised by the indictment as

to the particular facts that will be proved against him, his remedy is not by dc

murrer but by notice for a. bill of particulars.“ A motion to instruct the jury to

75. State v. Harris [Iowa] 91 N. W. 1093. 84. People v. Glenn, 173 N. Y. 395. Pre

 

A grand juror having an opinion unfavora

ble to the defendant ls disqualified, and mo

tion to set aside the indictment should be

granted. though he states under oath that

he acted fairly and impartially. People v.

Landln [CaL] 73 Fee. 153.

76. Cuhine v. State [Tax Cr. ADD] 73 S.

W. 396: State v. Ames [Minn] 96 N. W. 830.

Bruen v. People [111.] 69 N. E. 21.

78. The objection can be made only be

fore the grand jury is sworn. State v. Ame:

[Mlnn.] 98 N. W. 830.

19. iowa Code, 5 5319. State v. Phillips

[Iowa] 94 N. W. 229.

80. People v. Morgan [Mich.] 95 N. W.

642.

81. Comp. Laws 1897, N 11881. 11882. Peo

ple v. Salsbury [Mich.] 96 N. W. 936.

R2. People v. Morgan [Mich.] 95 N. W.

642.

83. 'i‘nrrnnce V. Fla" 188 U. S.'619, 47

Law. Ed. 572.

Curr. Law, V01. 2—21.

sumption of regularity held not overcome.

People v. Martin, 84 N. Y. Supp. 823.

85. Com. v. Sheppard. 20 Pa. Super. Ct.

417.

80. Com. v. Gouger, 21 Pa. Super. Ct. 217;

Com. v. Campbell, 22 Pa. Super. Ct. 98.

87. Price v. State [Ark] 71 S. W. 948;

“Fest v. State [Ark.] 71 S. W. 483.

88. U. S. V. Clark, 125 Fed. 92.

89. State V. Mjelde [.\iont.] 75 Pac. 87.

00. Gen. St. 1894. H 7293. 7301. State v.

Kunz [Minn.] 97 N. W. 131.

01. State v. McDaniel [Del.] 54 Atl. 1056.

02. Eddlson v. State [Tex. Cr. App.] 73

S. W. 397.

Well! v. State [Ga.] 45 S. E. 448.
93.

04. State v. Bartholomew [N. J. Law] 54

At]. 231.

95. Pool selling. People v. Corbaiil. 86

App. Div. [N. Y.) 782.
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find the defendant not guilty before the introduction of any evidence is in ettect

a demurrer to the indictment ;°° but objection to the introduction of any evidence

under an information is not a proper method of assailing its sufficiency.“T An in

dictment not absolutely void cannot be collaterally attacked by the sureties in the

recognizance,” nor on haheas corpus in another jurisdiction."

On demurrer to an indictment and bill of particulars, the court considered

'the indictment as though it contained a recital of all facts set forth in the bill.‘

On demurrer it is proper to allow the state to withdraw the indictment and pre

sent the matter to the grand jury anew, notwithstanding the statute providing

that the court must give judgment on the demurrer.2 After removal of cause,

indictment is of record and not impeachable by evidence.8 Grand jurors cannot

testify to lack of majority.‘

(§ 4) F. Joinder and separation of counts and election. Jaim!” of parties.

—Two persons cannot be severally charged in a single count with committing dif.

ferent offenses ;‘ but principals in the first and second degree and accessories be

fore and after the fact may all be joined.‘I A joint indictment of two for murder

is not bad for charging that “each of his malice aforethought” did kill deceased.’

Joinder of counts—The joinder of different offenses in the same indictment

in separate counts is not necessarily fatal to the pleading itself, as ground of de

murrer or arrest of judgment,8 but the court may in its discretion quash the in

dictment or compel the prosecutor to elect,” and two or more distinct misdemeanors

of the same nature may always be joined." Where an act may constitute one or

more of several distinct crimes, each of such crimes may be charged in a separate

count to meet the different phases of the proof,u and an offense and a conspiracy

to commit such offense may be joined.12 Two or more counts relating to the same

transaction, but charging offenses under different statutes to meet different phases

of the evidence, are properly joined.“ Counts charging the forgery of a name

by different spellings are proper, the different versions being idem sonans.“ An

indictment is not double because several defendants are jointly accused in the first

count and in the other counts each defendant is accused of committing the offense

and the others of aiding and abetting therein.“

Duplicity.—-A count that charges two separate and distinct offenses is bad

and should be quashed on motion ;“ but where a statute makes two or more 'dis

State v. Sherman [Ark] 74 S. W. 293. 9. Violation of liquor law. State v. Blake

State v. Gregory [Mo.] 76 S. \V. 970. ney [Md.] 54 Atl. 614.

Williams v. Candler [Ga.] 45 S. E. 10. Gambling and keeping gaming house.

State v. Morgan [N. C.] 45 S. E. 1033.

11. Larceny and embezzlement (Davis v.

U. 8.. 18 App. D. C. 468); forgery and utter

08.

97.

98.

989.

99. In the Supreme Court of the United

States. Howard v. Fleming, 24 Sup. Ct. 49,

48 Law. Ed. -—-.

1. U. S. v. Adams Exp. Co., 119 Fed. 240.

2. Comp. Laws, § 7295. State v. Ford [8.

D.] 92 N. W. 18. N. Y. Code Cr. Proc. 5 825.

People v. Bissert. 172 N. Y. 643.

8. Hooker v. State [Md.] 56 Atl. 890.

4. Hooker v. State [Md.] 56 Atl. 390.

5. Giving and receiving bribe. U. S. v.

Dietrich. 126 Fed. 664. Persons not playing

together should not be prosecuted together

for playing cards in a. public place (Towns

end v. State [Ala] 34 So. 382) and on in

dictment charging a number of defendants

with individual offenses is bad (Howard v.

State [Miss] 35 So. 653).

0. Bishop v. State [Ga.] 46 S. E. 614.

7. Woods v. State [Miss] 32 So. 998.

8. Violation of election law. Com. v.

Gouger, 21 Pa. Super. Ct. 217.

ingz a forged instrument [Sand. & H. Dig. §

2078. subd. 7]. (Lawrence v. State [Ark.]

71 S. W. 263. Compare Burgess v. State

[Miss] 33 So. 499); nighttime burglary,

nighttime burglary of a. private residence.

and burglary by force and threats (Jackson

v. State [Tex. Cr. App] 71 S. W. 280).

12. Use of mails to defraud. U. S. v.

Clark. 125 Fed. 92.

18. Rape of imbecile and female under

age of consent. State v. Trusty [Iowa] 97

N. W. 989.

14. "Velke" and

[Ind.] 69 N. E. 463.

15. Shooting with intent to kill. Collins

v. Com., 24 Ky. L. R. 884, 70 S. W. 187.

"Vielce." Selby v. State

16. Maintaining liquor nuisances in two

separate buildings. State v. Wester [Kan]

74 Pao._239,
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iinct acts connected with the same transaction indictable, each one of which may

be considered as representing a phase of the same offense, they may be coupled in

the same count," and there is no misjoinder of offenses in a count that charges a

statutory offense and includes therewith descriptive language used in a statute

describing another crime," or language charging an inferior degree or offense in

cluded in the crime charged ;" but where the language used is in fact comprehen

sive enough to include two offenses, a. demurrer should be sustained unless the

prosecution elects to prosecute for one of them only.20 A count charging that

defendant did the unlawful act with two or more intents named in the statute,21

or that defendant intended to consummate his unlawful purpose by two different

means,22 or that alleges a felonious taking as usual and that such taking was with

the felonious intent to convert the property to defendant’s use, is not double,“

neither is a count charging that defendant embezzled property belonging to a cer

tain company and divers persons unknown who had intrusted it to the company,'M

since taking by one act the property of several is a single offense." The con

junctive averment of the different means or modes of committing an ofiense set

out disjunctively in the statute is proper," and the indictment may by statute

allege the modes and means in the alternative." By the express provisions of the

act of congress, but three ofl’enses committed within the same six calendar months

can be joined in one count." Where an indictment for murder in charging the

assault describes but one wound, th'e avenuent that the person assaulted died “of

said mortal wounds” will not render it double.“ A charge that defendant, on

a certain date and “on divers dates and days from thence continuously” to an

other date, converted funds to his own use, is not double, since it charges a continu

ous offense.” A charge of a bigamous marriage in another state and unlawful co

habitation in the state where the prosecution is had is not double, since the marriage

is no crime in the state where the prosecution is bad." An indictment charging

two' as principals and one of the two as present aiding and procuring the felony is

not double, since both are principals.” _

Election.—Where more than one count is inserted in the indictment to meet

the probable state of facts provable at the trial, it is not necessary for the state

to elect," but it is otherwise where several distinct offenses are charged," though

17. Embezziement of “money, property titution and coneuhinnge. Gritfln v. State

and securities" (State v. Bartholomew [N. [Tenth] 70 S. W. 61,

J‘. Law] 54 Atl. 231); embezzlement by ware- 22- Use oi! malls to defraud. Kellogg v.

h'ouseman (State v. Humphreys [0r.] 70 Pne. U. S. [C. C. A.] 126 Fed. 323.

824). Permitting turkey to be ratified for 23. Van Syre v. State [Neb.] 96 N. W.

and won. Com. v. Coleman [Mass.] 68 N. 266.

E. 220. Vagrancy. Cody v. State [Ga.] 45 24. Taylor v. Com. [Ky.] 75 S. W. 244.

S. E. 622. Forgery. State v. Newton, 29 25. State v. Mjelde [Mont] 75 Pac. 87.

Wash. 373. 70 Pae. 31: People v. McGlade 26. State v. Bartholomew [N. J. Law] 64

[Cal] 72 Pac. 600; Brazil v. State. 117 Ga. At]. 231; People v. Corbaiis. 86 App. Div. [N.

32. Larceny from person and pockets. State Y.] 53!. “Sell, give away and dispose of"

v. Dunn [Kan] 71 Pac. 811. Violation of intoxicating liquors. Crandr v. Albany [On]

election law. Com. v. Haier, 22 Pa. Super. 71 Pac. 1042.

Ct. 107. Burglary while armed with deadly 27. Ky. Cr. Code. § 126. Intercourse with

weapon and committing assault on occu- female while she was insensible or incapa

pant. Davis v. State [Flm] 35 So. 76. ble of exercising her will. Com. v. Lowe

I8. Shooting with intent to kill [Ky. St. [Ky.] 76 S. W. 119.

g! 1166, 1224]. Collins v. Com.. 24 Ky. L. R. 28. Act Mch. 2. 1889. e. 393. 25 Stat. 873,

884. 70 S. \V. 187. Felonious assault. resist- U. S. Comp. St. 1901. p. 3696. Fraudulent

ing an officer. State v. Appleby [Kat-L] 71 use of mails. U. S. v. Clark. 125 Fed. 92.

Pac. 847. 20. State v. Phillips [Iowa] 92 N. W. 816.

19. State v. Climie [N. D.] 94 N. W. 574. 30. State v. Dix [Wash] 74 Pnc. 670.

20. Hawkins v. C0m., 24 Ky. L. R. 1034, 81. State v. Durphy [Or.] 71 Pac. 63.

70 S. W. 640. 32. Perjury. People v. Martin. 7'! App.

2!. Assault with intent to carnally know. Div. [N. Y.) 396.

and abuse. State v. Kunz [Minn] 97 N. W. 33. Theft and receiving stolen property.

131. Taking female for the purpose of pros- Bynurn v. State [Team Cr. App.) 72 S. W. 844.
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no election between counts can be required in cases of misdemeanor." Where an

offense is charged as committed in the several ways in which it is described in

the statute, the state cannot be required to elect on which act it will rely.36

Where an indictment charges an oifense on a certain date and evidence is intro

duced of prior attempts to commit the same offense, there is nothing requiring the

state to elect?” but if there is evidence of several oifenscs, an election must be

made." Where an indictment assigns several statements as perjury, all growing

out of the same testimony, the state cannot be compelled to elect.“ Where one is

charged both as agent and attorney of another, an election to rely on the relation

of principal and agent is sufficient}0 If proof of but one act be ofiered, that is a

sufficient election.“ Where several offenses are shown, the remedy is by motion

to require an election, not by request for an instruction confining the jury to one."

Consolidation—In Louisiana, two indictments against two defendants for

rape, each upon a separate female occurring the same day, were by consent .of coun

sel consolidated and tried together, the supreme court remarking, however, that

the practice was not to be commended." By requesting that two indictments for

misdemeanor and one for felony growing out of the same transaction be consoli

dated, defendant precludes himself from objecting to the consolidation, the waiver

of separate trials going only to the misdemeanor.“

(§ 4) G. Amendments. Indictments—An indictment cannot in general

be amended as to matters of substance except by the grand jury of the county or

district in which the crime occurred,“ though the ancient rule has been somewhat

relaxed in some states by statute,“1 but formal matters can be amended by the

court in all cases where not unfair to the defendant."

Informations.—The prosecuting attorney being, unlike the grand jury, always

in court, an information is always amendable, as to matters of form“ or sub

Unlawful sale of liquor. Henry v. State

[Ark] 76 S. W. 1071. Delivering material

to illicit distillery. Terry v. U. S. [C. C. A.]

120 Fed. 483. Rape of child under 15 and

rape of imbecile. State v. Trusty [Iowa] 97

N. W. 989, Rape and rape under age of con

sent. Bigcraft v. People, 30 Colo. 298, 70

Pac. 417; Walker v. State [Gen] 45 S. E.

621. Different assignments of perjury in

an indictment where the same testimony

supports them all. McLeod v. State [Tex.

Cr. App.] 75 S. W. 522.

84. State v. Blakeney [Md] 54 Atl. 614.

Making and uttering counterfeit coin. Bur

gess v. State [Miss] 33 So. 499.

85. Daniels v. State [Tern Or. App.] 77

S. W. 215.

86. Cody v. State [Ga.] 45 S. E. .622.

87. State v. Scott [Mo.] 72 S. W. 897.

88. State v. King, 117 Iowa. 404. Where

defendants prosecuted for adultery were

shown to have lived together several months

an election as to a particular act is not nec

essary (State v. Higgins [Iowa] 95 N. W.

244) nor where but one act is shown by

direct evidence (State v. Hasty [Iowa] 96 N.

W. 1115). Where the evidence shows two

altercations about fifteen minutes apart, it

is error on trial of one charged with incit

ing a. party thereto. not to require an elec

tion. \Viiiiams v. State [Tex. Or. App.] 70

S. W. 957; State v. Norris [Iowa] 97 N. W.

999.

30.

S. W.

40.

41.

McLeod v. State [Tex. Cr. App.] 75

522.

State v. Lewis [Wash] 71 Pac. 778.

Going into proof of an act of sexual

intercourse held an election on that act'on

an indictment for seduction. Pope v. State

[Ala] 34 So. 840.

42. David v. People [ML] 68 N. E. 540.

43. State v. Michel [La.] 85 So. 629.

44. Price v. State [Aria] 71 S. W. 948.

45. An indictment which charges no of

fense cannot be amended by the court un

der statutes permitting amendments as to

formal matters. Changing averment of age

of child. People v. Trank. 85 N. Y. Supp. 55.

Since the grand jury of one county cannot

find an indictment for a crime committed

in another, an indictment can be amended

after a. change of venue is had only by the

grand jury of the original county finding

a. new indictment. State v. Bartlett, 170 M0.

658, 59 L. R. A. 756.

46. Amendment as to paper set out by

tenor in forgery case held proper [Vt. St. §

1912]. State v. Donovan [Vt.] 55 Atl. 611.

An amendment on the trial of an indictment

for larceny of a "gold" instead of a "silver"

watch allowed. Meehan v. State [Wis] 97

N. W. 173.

4'7. The caption of an indictment is amend

able by the record. U. S. v. Clark, 125 Fed.

92. Where an indictment shows that it

was returned at an impossible term of court

it is proper to amend it so as to show its

return at the term when it was in fact

found. Reys v. State [Tern Cr. App.] 76 S.

\V. 457. A clerical misprision as to defend

ant's name in one of the counts is amend

able. Orr v. State [Miss] 82 So. 998.

48. State v. Bugg [Ram] 72 Pac. 236. A

new information in which the several counts
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stance“ at the same or a succeeding term“0 or during the trial,51 within the dis

cretion of the court.62 The number of amended informations which may be filed

rests in the discretion of the court.“ An entirely new cause of action cannot be

introduced, however,M though in New Hampshire it has been held that a peti

tion for the abatement of a liquor nuisance may be so amended as to convert it

into an information for a violation of the liquor law.“ '

An information may, by leave of court, be amended by the successor in office

of the state’s attorney filing the original," but not in the county in which the

criminal case is pending after a change of venue has beén granted."

On quashing an information, the court may permit a new one to be filed im

mediately, but defendant is then entitled to the statutory two days for preparation.“

(§ 4) H. Conviction of lesser degrees and included» offenses—Upon the

trial of an indictment charging an offense consisting of different degrees, the jury

may acquit the defendant of the degree charged and convict him of any of the in

ferior degrees.“ Or if the oil'ense charged includes minor constituent offenses,

the conviction may be for one of those,“ as for an attempt to commit the offense"1

or for an assault with intent to commit the offense;62 and it is immaterial in most

American states that the minor offense is only a misdemeanor while the offense

charged is a felony."

Several states have statutes providing that a conviction of an assault or at

tempt cannot be had where the evidence shows that the crime intended or at

tempted was actually committed in pursuance of such attempt.“

have proper commencements may properly

be filed as an amendment to one deficient in

such respects. Fortenberry v. State [Tex.

Cr. App.] 72 S. W. 693. At common law and

under Rev. St. 1899. i 2481. State v. Pyscher

[Mo] 77 S. W. 836.

49. An information for felony may be

amended, as informations could be at com

mon law, though at the common law prose

cution by information was limited to mis

demeanors. Secor v. State [Wis.].95 N. W.

942.

50. “’here one has been arraigned on an

information for murder and the cause contin

ued, the prosecuting attorney at the next

term may file a new information charging

the same crime on which the defendant may

be arraigned and tried. State v. Vinso. 171

M0. 576.

51. An information may be amended in

matter of form at the trial. and when so

amended need not be verified. nor is defend

ant entitled to a rearraignment. State v.

Bug: [Kan] 72 Pac. 236. Under the statute

of \Visconsin. the description of anything

in an information may be amended so as

to avoid a variance. when the variance is

not material to the merits (Rev. St. 1898, i

4703]. Description of watch stolen. Meehnn

v. State [\Vis.] 97 N. W. 173. Where proof

of the character of money embezzled is

lacking the information may be amended

after the state‘s case is closed by striking

out the averment that It was “good and law

ful money of the United States." Secor V.

State [\Vlfi.] 95 N. W. 942.

52. State v. Pyscher [Mo] 77 S. W. 836.

53. The appellate court should not inter

fere with the action of the trial court un

less it clearly appears that defendant has

been deprived of a constitutional or other

mhgmntial privilege or right which would

operate prejudicially to him in the trial

And in the ab

01‘ the cause.

S. W. 836.

54. State v. Jenkins, 92 Mo. App. 439.

55. State v. Lynch [N. H.] 55 Atl. 553.

66. State v. Barrell [VL] 54 Atl. 183.

57. State v. Bartlett. 170 M0. 668. 59 L. R.

A. 766.

58. White's Ann. Code Cr. Free. art. 567,

§ 577. Whitesides v. State [Tex Cr. App.] 71

S. W. 969.

50. Murder. Russell v. State [Neb.] 92

N. W. 751; State v. Cole [N. 0.] 44 S. E. 391.

Assault with dangerous weapon. and simple

assault. State v. Climie [N. D.] 94 N. W.

574. Assault with intent to murder.—in

tent to do great bodily harm. Birker v.

State [Wis] 94 N. W. 643. Shooting with

intent to kill, and wounding under circum

stances that would have amounted to man

slaughter had death ensued. State v. Ryno

[Kan.] 74 Pac. 1114. i

00. Breaking and entering with intent to

steal—entering with intent to steal. State

v. Tough [N. D.] 96 N. W. 1025. Murder and

shooting at another. Watson v. State. 116

Ga. 607. Murder and manslaughter. U. S. v.

Densmore [N. M.] 75 Pac. 31. Indictment for

assault with intent to murder supports con

vietion of assault. State v. Di Guglielmo

[Del.] 55 At]. 350. Where there is no proof

of the intent in a. prosecution for assault

with intent to rape. the court has jurisdic

tion to submit the issues of assault and eg

gravated assault. Cnddell v. State [Tex. Cr.

App.] 72 S. 1V. 1016. Indictment for chal

lenging to duel—conviction of affray. State

v. Fritz [N. 0.] 45 S. E. 957.

61. Selling liquor to Indian.

Finnegan [Nev.] 71 Fee. 642.

62. Rape. Duggnn v. State. 116 Ga. 846.

03. Watson v. State, 116 Ga. 607.

64. Mo. Rev. St. 1899. i 2361. Rape. State

v. Scott [Mo.] 72 S. W. 897.

State v. Pyscher [Mo.] 77

Ex parte
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sence of such a statute where in rape the prosecutrix was under age and consented,

no conviction of lesser degrees can be had." But an indictment for common-law

rape includes an assault with intent to rape, assault and battery, and simple

assault, and it is error not to so instruct.“

One indicted for larceny cannot, on failure of proof of felonious intent, be

convicted of the statutory misdemeanor of taking possession of the property of

another without his consent but not feloniously.‘n And where a count charges a

greater as well as a lesser oifense, the defendant may be placed on trial for the

lesser ofl’ense."

§ 5. Arraignment and plea. Arraignment—In most jurisdictions a formal

arraignment is not necessary if the substantial rights of accused are preserved."

Defendant may waive formal arraignment." Defendant is not entitled to a. new

arraignment where the information is amended at the trial,71 or where a new

information is filed in lieu of one lost." Persons jointly indicted may be ar

raigned either jointly or separately.’a A defendant may appear by counsel and

refuse to plead to a misdemeanor.H

Time to plead is in most states allowed by statute."

General pleas—The court after setting aside verdict for first degree may at

same term accept plea of guilty for included offense over prosecutor’s objection."

Withdrawal of a general plea is in the discretion of the court." Where the in

dictment specifically sets out the value of the stolen property the court need not

on plea of guilty take testimony as to value." A statute imposing on the court

the duty of determining the degree of a crime where the defendant pleads guilty

is not unconstitutional."

Pleas in abatement and special pleas—A. plea in abatement is necessary to

raise the objection that there was no preliminary examination“o or that defendant

is being tried for an offense different from that for which he was extradited.$1

Mere irregularities in drawing the grand jury are no ground for abatement.“

After information it is no ground of abatement that defendant has not been ar

rested.” Pleas in abatement should be separately tried“ and must be made at

65. State v. King, 117 Iowa, 404.

60. State v. Trusty [Iowa] 92 N. W. 677.

77. Oakley v. State [Ala.] '33 So. 23: Mor

rell v. State [Ala.] 34 So. 208. Refusal to

07. Del. Rev. Code. p. 944.- State v. Pal

mer [Del.] 53 Atl. 359.

88. Larceny from the person, simple lar

ceny. People v. Stein, 80 App. Div. [N. Y.]

857.

69. Record held to show that defendant

was informed of his right to have counsel

(People v. Miller, 137 Cal. 642, 70 Fee. 736)

and that he was asked as to his plea. (Id.).

70. Hudson v. State [Ga.] 45 S. E. 66:

Shivers v. Ter. [OkL] 74 Pac. 899. “’aived

by pleading. Bassett v. State [Fla] 33 So.

262.

71. State v. Bugg [Kan] 72 Pac. 236.

72. Goodman v. State [Ind.] 69 N. E.

442.

73. Moore v. State [Fla] 32 So. 796.

74. But he cannot thus plead guilty under

Code Cr. Proc. (N. Y.) § 335. People v.

Welsh, 84 N. Y. Supp. 703.

7.1. It is only in capital cases that 24

hours after service of indictment is allowed.

State v. Hunter. 171 M0. 435. Vv'here a sub~

stituted information is filed the full time is

allowed from such filing. Whitesides v.

State [Tex Cr. App.] 71 S. W. 969; McFadin

v. State [Tex. Cr. App.] 72 S. W. 172,

76. U. S. v. Llnnler, 125 Fed. 83.

permit withdrawal of plea. to merits and

plead misnomer is in discretion. Verberg v.

State [Ala.] 34 So. 848. A statute that the

court "may" permit a plea. of guilty to be

withdrawn at any time before judgment, is

mandatory. State v. Hartman [Iowa] 9'7 X.

W. 981. Where after an inquest to determine

punishment on plea. of guilty the court an

nounced its decision but fixed a future day

to pronounce sentence, the plea may be with

drawn. under Code, § 5337 allowing with

drawal “before judgment." State v. Hort

man [Iowa] 97 N. W. 981.

78. Marx v. People [111.] 68 N. E. 436.

79. As against the provision that trial 0!

crimes shall be by jury [Pen. Code Cal. 5 1192,

supplemented by Code Civ. Proc. § 187 (as

to means of carrying its jurisdiction into

effect)]. People v. Chew Lari Ong [Cal.] 75

Fee. 186.

80. Jahnke v. State [Neb.] 94 N. W. 158;

Reed v. State [Neb.] 92 N. W. 321. Plea of

no preliminary examination held to state a

mere conclusion. State v. Patterson [Kan]

71 Fee. 860.

81. State v. Roller, 30 Wash. 692, 71 Pac.

718.

82. Lindsay v. State, 24 Ohio Circ. R. 1.
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arraignment." A plea of irregularity in drawing the grand jury“ or in its pro

ceedings" must be certain to every intent.“ Demurrer to a plea in abatement

that “the facts stated are not sufiicient to constitute a plea in abatement” is bad.“°

A plea of present insanity must show incapacity to proceed to trial.“ The burden

is on defendant to establish his plea if it is denied,“ and a verdict thereon may

be set aside as against the weight of evidence." A special plea in bar93 or a plea

in abatement is not to be taken as true because not traversed.“

A plea of former acquittal or conviction must allege that defendant was either

acquitted or convicted.“ Where a plea of former conviction is sustained after

verdict of guilty, the proper practice is to sustain the plea as on demurrer, not to

enter a judgment of acquittal on the verdict.”

§ 6. Preparation for, and matters preliminary to, trial—It is generally pro

vided by statute that defendant be served with a copy of the indictment or in

formation,“ the jury list,” and sometimes with a list of the witnesses." Allow

ance of a bill of particulars is generally discretionary.‘

88.

84.

Sothman v. State [Neb.] 92 N. W. 803.

Davis v. State [Ala] 33 So. 818.

85. Morrell v. State [Ala] 34 So. 208.

86. Kelly v. State [Fla] 33 So. 235: Ford

v. State [Fla] 33 So. 801. Plea. of race dis

crimination in drawing grand jury held in

sufficient. Kelly v. State [Fla.] 83 So. 235.

8’]. Plea that defendant was required to

testify before grand jury held insufficient.

Lindsay v. State, 24 Ohio Circ. R. 1.

88. Plea in abatement that defendant was

compelled to testify before grand jury. which

does not state how he was compelled to

testify or that he stated anything material.

is not good. Lindsey v. State [Ohio] 69 N.

E. 126.

89. The proper form is that “it does not

state facts sufficient to quash the indict~

ment or abate the action." State v. Katz

man [Ind.] 69 N. E. 157.

00. State v. Spivey [N. C.] 43 S. E. 475.

91. Everson v. State [Neb.] 93 N. W. 894;

Oakley v. State [Ala] 33 So. 693.

92. The proceeding to try such plea be

ing civil. State v. Ellsworth, 131 N. C. 773.

93. Former jeopardy. State v. Lewis

[Wash] 71 Pac. 778.

{H- Vi'elis v. State [Ga.] 45 S. E. 443.

95- Code Cr. Proc. § 334. People v. Smith,

172 N. Y. 210. A plea of former acquittal is

sufficient if it shows on its face that such

acquittal was for the same criminal act which

is the basis of the second indictment. State

v. Klughcrz [Minn.] 98 N. W. 99.

90. State v. Taylor [N. 0.] 46 S. E. 5.

97. The Code provision that defendant be

served with a certified copy of the indict

ment is mandatory [Code Cr. Proc. arts. 540.

541]. Holden v. State [Tex. Cr. App.] 71 S.

W. 600. Under a statute requiring a copy

of the information to be given to the defend

ant a true copy is meant. State v. De Wolfe

[Mont] 74 Pac. 1084. Where the copy of

an information delivered to the accused is

not a true copy and the court sustains his

objection thereto and orders a true copy to

be furnished to him. a refusal to allow him

the statutory time to plead thereafter is re

versible error. Id. Where the statute re<

quires that defendant shall be served with

a true copy of the indictment. he may object

to going to trial where there is a variance

in the copy served as to a. material ai

iegation. Variance in the copy in alleging

the crime to have been committed on a day

subsequent to the trial is fatal under Bill

of Rights, 5 10, Code Cr. Proc. 1895, arts. 540

542, 567-569. Lightfoot v. State [Team Cr.

App.] 77 S. W. 792. A demand for a copy

of the indictment is properly refused when

demanded for the first time after the state

announces itself ready for trial on a new

trial after a prior conviction [Code Cr. Proc.

1895, art. 540, requires a copy to be fur

nished]. Scoville v. State [Tex. Cr. App.] 77

S. W. 792. Filing of a new information in

place of one which is lost entitles defendant

to the time of service provided by statute.

There was no attempt at substitution. Stepp

v. State [Tex. Cr. App.] 77 S. W. 787.

98. In a prosecution for perjury the de

fendant is entitled only to a list of the

iuror before trial if requested, under Rev.

St. Mo. 1899. § 2619. State v. Faulkner [Mo.]

75 S. W. 116. The provision requiring the

residence of the jurors to be given is di

rectory only. White v. State [Ala] 34 So.

177. An order for the service of the panel

as "drawn" is compiled with by the service

of a list covering not only those drawn from

the box. but the talesmen. Smith v. State

[Ala.] 34 So. 168. Service on the defendant's

counsel of a. list of special jurors by the

clerk is sufficient: it need not be served by

the sheriff. State v. Faulkner [Mo.] 75 S.

W. 116. Rev. St. M0. 1899, § 2619. providing

the time for delivering a. list of special jurors

to the defendant, and 5 6566 providing for

the drawing of special jurors in certain cit

ies are not in conflict. Id.

90. The list of witnesses may be served

on defendant's attorney ii' defendant cannot

be found by diligent search (Code. § 5373)

though he is in the county. State v. Hasty

[Iowa] 96 N. W. 1115. Omission of residence

of witness is not prejudicial where his resi

lience was known to defendant's attorney.

state v. Greenienf. 71 N. H. 606. Since the

adoption of the Arkansas Criminal Procedure

for the Indian Territory. defendant is not

ontiiled to a. list of all the witnesses to be

nroduced at the trial who have not been ex

amined before the grand jury [Rev. St. Q 1033

is superseded by Mansf. Dig. § 2103; Ind. T.

Ann. St. 1899, i 1446]. Binyon v. U. S.

[Ind. T.] 76 S. W. 265. Designation of a

divorced woman by her maiden name by

which she has gone since her divorce is not
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§ 7. Postponement of trial.’—The court may disregard its own rules as

to continuance.a Applications for postponement are addressed to the discretion

of the court.‘ Postponement should be granted for lack of opportunity for prep

aration,“ as where the requirements as to service of list of witnesses were not com

plied with,“ or absence of counsel,’ but diligence must be shown,8 and one who fled

after arraignment is for that reason not entitled to a continuance.“
Continuance '

should be granted for the absence of a witness," but it must appear that his tes

timony is competent and material,“ credible,“ not merely cumulative or ini

misieading. Bird v. U. 5., 187 U. S. 118, 47

Law. Ed. 100. .

1. Bill of particulars is discretionary, but in

embezzlement. nuisance, conspiracy to cheat,

and like crimes chargeable in general terms

should on a proper motion and showing be

allowed. Mathis v. State [Fla.] 34 So. 287.

Brass v. State [Fla] 34 So. 307. A bill of par

ticulars of an indictment for obtaining mon

ey by means of the confidence game need not

be furnished. DuBois v. People [111.] 65 N.

E. 658. “'here the evidence at the prelim

inary examination fully apprised defendant

of the charge a bill of particulars may be

refused. Secor v. State [\Vis.] 95 N. W. 942.

A bill of particulars setting forth the failure

to account for certain sums received at vs.

rious times does not show more than one

offense to be proved. State v. Dix [Wash.]

74 Pac. 570. Motion for bill of particulars

should specify wherein particularity is went

ing and what is needful. Mathis v. State

[Fla.] 34 So. 287. After plea. to merits bill

of particulars is wholly within discretion.

Id.

2. The practice of filing away indict

ments and discharging defendant from cus

tody, he insisting on trial, is improper.

Jones v. Com., 24 Ky. L. R. 1434, 71 S. XV.

643. Grand jury cannot continue a present

ment. State v. Graham [Ala] 33 So. 826.

3. Loose v. State [Wis.] 97 N. W. 526.

4. Simmons v. State. 116 Ga. 583; Shoun

v. State [Tenn.] 78 S. W. 91; Hardy v. State.

117 Ga. 40; State v. Croney [Wash.] 71 Pac.

783. A continuance at the first term is

equally within the discretion of the trial

judge as if made at a subsequent term.

Shoun v. State [Tenn.] 78 S. W. 91.

5. Where the jail was quarantined for

small pox down to the day of trial, it is

error to refuse a continuance. Mays v. Com.

[Ky.] 76 S. W. 162. Denial of continuance

for want of preparation held error where

defendant was put on trial four days after

the crime and on the day of indictment.

Hensley v. Com., 25 Ky. L. R. 48, 74 S. W.

677.

0. A statute allowing defendant a con

tinuance where the state obtains leave to

examine witnesses not testifying before the

grand Jury without giving four days‘ notice.

is satisfied by a continuance of more than

four days. Continuance ovsr the term is

not required. State v. Snider [Iowa] 91 N.

\V. 762. Indorsement of names on indict

ment after trial has begun is ground for

continuance. State v. Lewis [Wash] 72 Fee.

121.

7. Refusal of a continuance on the ground

of absence of counsel is not error where in

jury is not shown and defendant is repre

sented by the counsel. Thompson v. State

[Tex. Cr. App.] 77 S. \V. 449; State v.

Murray, 111 La. —--, 35 So. 786; Marchan

v. State [Tern Cr. App.] 75 S. W. 532.

8. 18 days elapsed after it was known

that counsel could not attend. Bunn v.

People, 103 Ill. App. 336.

9. Hubbard v. State [Neb.] 91 N. W. 869.

10. Dean v. State [Tex. Cr. App.] 77 S.

W. 803. Torno v. State ['l‘ex. Cr. App.] 75

S. W. 500. Error to require deposition of

witness temporarily ill to be taken. Price

v. State [Ark.] 71 S. W. 948. Where trial

was the day after indictment refusal of con

tinuance for absence of witness who did not

appear on subpoena held error. Fooshee v.

State [Miss] 34 So. 148. An unsupported

assertion that a material witness is being

held under indictment as an accomplice to

deprive defendant of the full value of his

testimony is not ground for continuance.

Moore v. State [Tex. Cr. App.] 72 S. W. 595.

Witness corroborating defendant on disput

ed point. Hendrickson v. Com., 24 Ky. L.

R. 2173, 73 S. W. 764. That a codefendant

was a fugitive is not ground for continu

ance. Godwin v. State [Tex. Cr. App.] 73

S. W. 804. Trial should await return of

subpoenas to witnesses in foreign counties.

they having been seasonably procured.

State v. Scott [La.] 34 So. 479. Showing for

continuance is not necessary in such case

until after reasonable time. Id. A continu

ance should be granted on account of the

absence of a witness in a homicide case

who will testify that deceased made the first

hostile demonstration. Poole v. State [Tex.

Cr. App.] 76 S. W. 565. Absence because of

sickness of an eye witness to crime held

ground for continuance. Swan v. State [Tex

Cr. App.] 76 S. W. 464. Refusal of con

tinuance for absence of witness to testify

that he was owner of alleged stolen prop

erty and had authorized defendant to take

it held error. Bain v. State [Tex. Cr. App.]

74 S. W. 542. It is error to deny a motion

for a new trial where the affidavit of an

absent witness shows absolutely that he

would have testified to the material facts

on which the application for continuance

is based. Freeman v. State [Tex. Cr. App.]

75 S. W. 505. Denial of continuance for ab

sence of witness to prove declaration of

deceased to facts amounting to Justification

held error. Dewberry v. State [Tex. Cr.

App.] 74 S. W. 307. Refusal of continuance

for absence of witness to testify that she

heard prosecutor authorize defendant to sign

alleged forged note held error. Knowles v.

State I-Tex. Cr. App.] 74 S. W. 767.

11. Evidence immaterial. Hubbard v.

State [Neb.] 91 N. W. 869; Bowers v. State

[Tex. Cr. App.] 71 S. W. 284; Ray v. State

[Tern Cr. App.] 75 S. W. 798; Atkins v. State

[Tex Cr. App.] 70 S. W. 744. Evidence as

to inadmissible declarations of deceased.
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peaching," and that diligence was exercised to procure the attendance of the pro

posed witnesses.“ Unless otherwise provided by statute," an admission that the

Moore v. State [Tex. Cr. App.] 70 S. W. 89.

Evidence of insanity which was not made

an issue. Merrell v. State [Tex. Cr. App.]

70 S. W. 979. Evidence as to age of victim

of rape held material. Brock v. State [Tex.

Cr. App.] 17 S. W. 20, 60 L. R. A. 466. Evi

dence tending to show conspiracy against

defendant by accomplices testifying for state

held material. Truelove v. State [Tex. Cr.

App.] 71 S. W. 601. Alibi evidence indefinite

as to time. McCoy v. State [Tex. Cr. App.]

73 S. W. 1057. A continuance to obtain a

witness to show that the accused and the

deceased were in the habit of using rough

language to each other without animus, is

properly refused. the witness not being pres

ent at the time of the crime. Conneli v.

State [Tex. Or. App.] 75 S. W. 612. Con

tinuance for absence of witness to testify

to his ownership of certain property not

identified as that alleged to be stolen prop

erly refused. Ivey v. State [Tex Cr. App.]

74 S. W. 549. Absence of a witness by whom

defendant expected to prove that the family

of prosecutrix had made other accusations

as to the crime, is not ground for a continu

ance where it is not shown that an attempt

was made to shift the offense to the persons

thus accused. Thompson v. State [Tex. Cr.

App.] 77 S. W. 449.

12. Evidence probably false. Roberts v.

State [Tcx. Cr. App.] 70 S. W. 423: Dodd v.

State [Tex. Cr. App.] 72 S. W. 1015. Evi—

dence at trial showed probable falsity. Lan

dreth v. State [Tex. Cr. App.] 70 S. W. 7582

Godwin v. State [Tex. Cr. App.] 73 S. W.

804: Hays v. State [Tex. Cr. App.] 72 S. W.

698.

13. Crow v. State [Tex. Cr. App.] 72 S. W.

392; State v. Phillips [3. D.] 98 N. W. 171;

Trim v. State [Miss] 33 So. 718: Knowles v.

State [Tex. Cr. App.] 72 S. W. 398; Kelly v.

State [Tex. Cr. App.] 71 S. W. 756; Bearden

v. State [Tex. Cr. App.] 73 S. W. 17; “’ilson

v. State [Tex. Cr. App.] 73 S. W. 964; Lively

v. State [Tex. Cr. App.] 73 S. W. 1048; Mc

Leod v. State [Tex. Cr. App.] 75 S. W. 522'.

Cogdell v. State [Tex Cr. App.] 74 S. W. 311;

Gaines v. State [Tex. Cr. App.] 77 S. W. 10.

A continuance will not be granted in behalf

of defendants on account of the absence or

the prosecuting witness by whose evidence

defendant expects to prove that witness was

the aggressor. It appeared that the witness

had made a contrary statement at a previous

trial and the affidavits attached to the mo

tion for continuance were as to matters

which could not be used save in impeach

ment of such evidence. Gatling v. State

[Tex. Cr. App.] 76 S. W. 471; Thompson v.

State ['I‘ex. Cr. App.] 77 S. W. 449; Kipper

v. State [Tex. Cr. App.] 77 S. W. 611. Ab

sence of a witness as to character not ground

for continuance where there were other wit

nesses thereto though not as many as the

state produced in rebuttal. Salmons v. State

[Ga] 45 S. E. 611. Continuance held proper

to obtain latter impeaching state's principal

witness. Bismarck v. State [Tex_. Cr. App.]

73 S. W. 965.

14. Jones v. State [Fits] 82 So. 793; Hub

bard v. State [Neb.] 91 N. W. 869: State v.

Morgan [Utah] 74 Pac. 626: Hartcr v. Peo

ple [11].] 68 N. E. 447. Where process for a

witness is not called for until months after

the return of the indictment and but a. few

days before trial, a. continuance on account

of his absence cannot be granted. Ford v.

State [’l‘ex. Cr. App.] 77 S. W. 800. Con

tinuance properly refused for absence of wit

ness where it appears that process for the

witness was not issued until after publica

tion in daily papers that he had removed

from the city, and he had not been sum

moned at a. previous trial. Wash. v. State

[Tex. Cr. App.] 77 S. W. 810. Announcing

ready for trial and not asking compulsory

process. Philpot v. Com., 24 Ky; L. R. 757,

69 S. \V. 959. Defendant knew that witness

was going in time to have taken deposition.

State v. Williams, 170 M0. 204. Subpoena.

served on wrong person no showing as to

when mistake was discovered. 'State v.

Lynn. 169 M0. 664. Doctor‘s certificate of

illness of witness but no subpoena issued.

Kelly v. State [Tex. Cr. App.] 71 S. W. 756.

No subpoena issued for one witness and no

showing as to what was done under attach

ment for another. Id. No effort to discover

residence of witness. Atkins v. State [Tex.

Cr. App.] 70 S. W. 744. New subpoenas not

issued after continuance. Francis v. State

[Tex. Cr. App.] 70 S. W. 751. Diligence held

sufiicient. Subpoena and attachment issued.

Bismarck v. State [Tex. Cr. App.] 73 S. W.

965. Service of process on sick witness the

day before the trial is sufiicient diligence.

Martin v. State [’l‘ex. Cr. App.] 72 S. W. 386. -

Witness at place of trial and whereabouts

known to defendant. Berry v. State [Tex.

Cr. App.] 72 S. W. 170. Subpoena not issued

until long after indictment. Merrell v. State

[Ten Cr. App.] 70 S. W. 979. Diligence held

sufficient where subpoena was issued and

witness not found; it appearing that on the

next day he was at his residence. Truelove

v. State [Tex. Cr. App.] 71 S. W. 601. Where

the testimony was very important it was

held error to refuse a. continuance though

due diligence did not appear. Ball v. State

[Tex Cr. App.] 72 S. W. 384. Continuance

to obtain witnesses will not be granted

where there had been a previous continuance

to obtain the depositions of such witnesses,

and no effort to do so had been made. and

subpoenas to two of the witnesses had been

returned. and one of them was ill. Kefrer

v. State [Wyo.] 73 Pac. 556. Refusal of

continuance proper where for two months

defendant took no steps to secure attendance

of his witnesses. State v. Box. 66 S. C. 402.

Obtaining the promises of witnesses to at

tend without subpoenaing them is not sum

cient diligence. State v. Phillips [8. D.] 98

N. W. 171. Application for a second continu

nnoe for an absent witness is properly re

fused where the defendant does not show

that he used due diligence to obtain the wit

ness or his deposition. Hutsell v. Com. [Ky.]

75 S. W. 225. A continuance to obtain an

absent witness is properly refused whcre

due diligence has not been used to obtain

him. Carroll v. State [Ark.] 75 S. W. 471.

One who fails to have his witnesses arrested

and put under bond to appear is not entitled

to a. continuance if they fail to appear on

subpoena. State v. Hutto [8. C.] 45 S. E.

13. Diligence to secure depositions of lb
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witness will testify as stated will not avoid a continuance.“ The cases are con

flicting as to whether an opportunity to take the deposition of a witness bars a

continuance because of his absence."

no ground for continuance."

Disqualification of regular jury panel is

Refusal to delay trial to bring in venireman whom

the court is informed is a Federal officer is proper." A postponement of a trial

until after that of a co-defendant will be refused where by reason of a change of

venue it would work a continuance.2° Trial not postponed to admit amendment

of immaterial variances.n
The application22 must be in writing,” and must state

that defendant believes that the alleged testimony of the absent witness was true."

The papers must show due diligence," that there were no other witnesses by

whom the facts could be as well proved,“ that the witness is unable to appear,"

that he is'not absent by defendant’s consent or procurement,” is necessary,2n will

be able to attend if a continuance is granted}0 and show what his testimony will

be.“

sent witnesses must be displayed to warrant

a continuance. Rush v. State [Tex. Cr. App.]

76 S. XV. 927. A continuance on the ground

of absence of witnesses may be denied where

there is no showing of diligence. Witness

to show that property alleged to have been

stolen from a. certain locality had in fact

in a. different locality long previous to the

crime. Thompson v. State [Tex. Cr. App.]

76 S. W. 561. Failure to ask for attachment

or take deposition. Cogdeil v. State [Tex.

Cr. App.] 74 S. W. 311. Where defendant

made no application to have a witness sum

moned until after the state rested and the

witness was then 50 miles distant though

he had been present during part of the trial

the application will be denied. People v.

Hossier [Mich.] 97 N. W. 754. Not sufi‘icient

to show that a. deposition was forwarded to

the place where the witness resided without

a statement that funds were forwarded

therewith, it being merely stated that de

fendant's friends provided the necessary

funds to pay the expense of taking the

depositions, and want of diligence in sum—

moning the witness before a second indict

ment was presented excused only by the

fact that the witness who was a. soldier had

been discharged at about that time and his

locality had remained undisclosed until the

depositions were sent. Kipper v. State [Tex.

Cr. App] 77 S. W. 611. It is proper diligence.

authorizing a continunace. for a subpoena

to be issued and placed in the hands of the

sheriff for witnesses residing within a mile

of the place of trial three days before the

date of trial. O‘Rear v. Com. [Ky.] 78 S.

W. 407.

15. Leger v. Com., 25 Ky. L. R. 4. 74 S.

W. 704; Watson v. State [Ga.] 44 S. E. 803;

State v. Hutto [S. C.] 45 S. E. 13; Stevens

v. State [Ala.] 35 So. 122. Second continu

ance. Howard v. Com.. 24 Ky. L. R. 612, 69

S. W. 721. Act May, 1886. allowing affidavit

to be admitted to avoid continuance is con

stitutional. Howard v. Com.. 24 Ky. L. R.

950, 70 S. W. 295; Davis v. Com. [Ky.] 77 S.

W. 1101; Powers v. Com., 24 Ky. L. R. 1007.

70 S. W. 644; Id., 24 Ky. L. R. 1186. 70 S.

W. 1050. Defendant may thus avoid applica

tion by state. State v. Lewis [Wash.] 71

Pac. 778.

16. Watson v. State [Miss] 83 So. 491.

17. That it does not. Price v. State [Ark.]

71 S. W. 948. That it does. State V. “’ii

iiams, 170 M0. 204. And see Powers v. Corn.

Counter aiiidavits may be heard,‘2 but facts controverting the facts ex

[Ky.] 70 S. W. 644, and Collins v. Com. [Ky.]

70 S. W. 187, where the use of depositions

cured denial of continuance.

18. Grant v. State [Tex. Cr. App.] 70 S.

W. 954.

10. Tarver v. State [Ala] 34 So. 627.

20. Under Code Cr. Proc. Tex. 1895, art.

707, authorizing a postponement until after

a codefendant is tried provided it does work

a continuance. Locklin v. State [Tex. Cr.

App.] 76 S. W. 305.

21. State v. Donovan [Vt.] 55 Atl. 611.

22. A motion and affidavit for a continu

ance not setting forth the names and resi

dence of the witnesses. the facts which they

are expected to prove. their materiality to

the case, and why their presence cannot be

had, is properly overruled. State v. Leary

[La.] 35 So. 559.

23. Hathaway v. State [Tex. Cr. App.] 70

S. W. 88. A motion is required and a mere

statement of counsel is insufficient. Adams

v. State [Ga.] 43 S. E. 703.

24. State v. Blitz, 171 Mo. 530.

25. Not a mere conclusion. Puckett v.

State [Ark] 70 S. W. 1041. An affidavit that

attachments had been issued but not stating

that they had been placed in the hands of

an officer is insufficient. Harris v. Com.

[Ky.] 74 S. W. 1044.

26. Bunn v. People. 103 Ill. App. 336.

27. It is not error to refuse a motion for

a continuance where it is not made to appear

that any of the witnesses are absent or that

the defendant will be prejudiced by going

to trial on the day set. State v. Michel, 111

La. --—, 35 So. 629. The mere fact that the

husband of a witness is sick does not estab

lish her inability to attend. State v. Hasty

[Iowa] 96 N. W. 1115. \Vhen trial comes

on at second term state can have continu

nnce only by showing name of witness, ma

teriality and expectation of attendance. State

v. McDaniel [DeL] 54 Atl. 1056.

28. Arnett v. Com., 24 Ky. L. R. 1440, 71

S. W. 635.

29. State v. Fay [Minn.] 92 N. W. 978.

30. Kelly v. State [Tex. Cr. App] 71 S.

W. 756. The application should show the

residence of the witness and a probability

that he can be produced at the next term.

Ditmer v. State [Tex. Cr. App.) 74 S. W. 34.

At the next term of court. of witnesses re

siding without the state. Keller v. State

[VVyoJ 73 Pac. 556.

81. State v. Newton, 29 Wash. 373, 70 Pac.
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pected to be shown by an absent witness are not admissible to avoid a continuance."

Where time to discover evidence is sought there must be a showing as to its prob

able existence."

§ 8. Dismissal or nolle prosequi before trial—It is provided by statute in

many states that if defendant is not indicted within a certain time,85 or if after

indictment he is not brought to trial within a prescribed time,“ he is entitled to

a dismissal.

the court does not work a discontinuance."

Lapse of a term after commitment for trial without convention of

An agreement of counsel as to the

punishment on one indictment and for a dismissal of others is not binding."

81: Fox v. State [Tenn.] 76 S. W. 815. Afl‘i

davit should fully state proposed testimony

-—statement that witness would testify to

improper familiarity with prosecutrix, no

time or place being given, insufficient. Mer

reil v. State [Tex. Cr. App.] 70 S. W. 979.

it must appear that the witness knew of

his own knowledge the facts stated. Lively

v. State [Tex. Cr. App.] 73 S. W. 1048.

Not sufficient to state that it was expected

to prove by a witness in a. prosecution for

sale of intoxicating liquors that witness was

living with defendant at the time of the

offense, intimately connected with his busi

ness and actions, and during such time and

at the time alleged in the indictment de

fendant never sold or was interested in the

sale of intoxicating liquors. Ford v. State

[Tex. Cr. App.] 77 S. W. 800. The trial court

may compel defendant to disclose what he

expects to prove by an absent witness.

State v. Jones [W. Va.] 45 S. E. 916. Con

tinuance of prosecution for hunting on post

ed lands properly denied where affidavit

as to absent witness to testify that one gate

was unposted failed to show which gate.

Davis v. State [Tex. Cr. App.] 74 S. W. 909.

A continuance is properly refused where

sought on account of absence of witnesses

shown by defendant's evidence not to have

knowledge of the facts he seeks to estab

lish. Alibi. Leach v, State [Tex. Cr. App.]

77 S. W. 220. Absence of a witness by whom

defendant intended to prove that-statements

made by a witness for the state were pro

cured through intimidation, should disclose

what such statements were. Thompson v.

State [Tex. Cr. App.] 77 S. W. 449. A mo

tion for a. continuance on account of the

absence of a witness by whom defendant

intends to prove an alibi, should be specific

as to the place at which defendant was.

Thompson v. State [Tex. Cr. App.] 77 S. W.

449.

32. It is proper practice within proper

limits to allow the introduction of counter

affidavits on a. motion for a continuance at

the sound discretion of the trial judge, but

the affidavits should not be allowed to go to

the extent of trying a case on its merits

on the preliminary question of a continu

ance. Shoun v. State [Tenn.] 78 B. W. 91.

Where the ground for an application for a

continuance for absent witnesses is contro

veried the court may refuse to hear evidence

on the controversy. Where the applicant

claimed to have been misled as to the time

of the trial, which fact was controverted

by the prosecuting attorney. Nelson v. State

[Tex. Cr. App.] 75 S. W. 502. A motion for

a continuance on the ground of absent wit

nesses. is properly denied where the state~

ment as to what the witnesses would testify.

is controverted by affidavits of the wit

nesses themselves and other persons. Bush

v. State [Tex. Cr. App.] 76 S. W. 927. The

motion for continuance is properly denied

where the state produces the affidavit of

the absent witness denying the facts which

the motion states he will testify to. Gaines

v. State [Tex. Cr. App.] 77 S. W. 10; Wilson

v. State [Tex. Cr. App.] 72 S. W. 862; Ran

som v. State [Tex. Cr. App.] 70 S. W. 960.

Proposed evidence contradicted by several

affidavits. Johnson v. State [Tex. Cr. App.]

71 S. W. 25.

83. Wilburn v. State [Tex. Cr. App.] 77

S. W. 3.

84. Affidavit of insufficient time for prep

aration held insufficient. No showing of

witness who might have been procured.

State v. Vance, 29 Wash. 435, 70 Pac. -34;

Webb v. State [Ala] 33 So. 487; Simmons v.

State, 116 Ga. 683.

85. Under a statute requiring a. dismissal

if an information is not filed within a cer

tain time after the defendant was held to

answer unless good cause to the contrary

is shown, an error of one day in the stenog

ropher's notes will warrant a refusal to

dismiss, where the trial is bad within sixty

days from the commission of the offense

[Pen. Code Cal. § 1382]. People v. Farring

ton [CaL] 74 Pac. 288.

30. The four months within which a de

fendant must be brought to trial runs from

the magistrate's commitment, not from in

dictment [Cr. Code par. 623]. Guthman v.

People, 203 Ill. 260. "Admitted to bail" in a

statute requiring speedy trial of persons not

so admitted means released on bail. State

v. Larson [N. D.] 97 N. W. 537. Where the

delay was on application of defendant, be

is not entitled to release. Id. Second con

tinuance at request of state aftenreversnl

and remand held denial of right to speedy

trial. Ex parte Wells [Tex. Cr. App.] 74

S. W. 541. The fact that defendant was re

leased on bail for a few hours only and then

confined in jail does not affect such right.

Holden v. State [Tex. Cr. App.] 71 S. W. 600.

A statutory provision giving a defendant is

right to discharge, in case he is not brought

to trial, before the end of the second term,

after the indictment is returned. does not

ruthorize his discharge in case of mistrial

occasioning a. continuance to a subsequent

term, at which an amended information is

'lled. First information filed Sept. 21, 1901.

‘nd after mistrial continued to March term.

1902, does not bring the case within [Rev.

St. 1899. § 2641]. State v. Pyscher [Mo.]" 77

S. W. 836. A subsequent trial and convic

tion is not prevented by the fact that the

accused fails to secure a speedy trial and

the prosecuting officer, for insufficient res
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§ 9. Evidence—Judicial notice will be taken of the nature“ and intoxi

cating character of liquors,‘o and that a glass of whisky sold for ten cents is a

quantity less than three gallons.‘1 The political divisions of the state will be

judicially notice( .‘2

Presumptions and burden of proof.—The presumption of innocence“ casts on

the state the burden of proving every essential fact, including the venue,“ and the

guilty intent,“ but the burden of proving insanity is usually held to be on defend

ant,“ and where insanity of a temporary kind is shown, there is no presumption

of its continuance." Though the state must show the capacity of an infant un

der fourteen years,“ accused over fourteen has the burden of proving incapac

ity.“ After evidence of insanity has been introduced, the prosecution must prove

sanity beyond a reasonable doubt.“0 Inferences from facts arise against a defend

ant.“

Relevancy and competency in general.—Any fact is relevant which alone or

in connection ~with other facts warrants an inference as to the issue on tria ." A

presentment against defendant’s tenant for keeping a gaming house is admissible

to show defendant’s knowledge of the purpose for which the building was used.“

Where part of conversation is admitted, defendant is entitled to the remainder

which explains statements in the part introduced.“ Evidence that defendant

had been released on low bail is irrelevant.“ Flight or other conduct of defend

ant after the offense tending to show a consciousness of guilt,“ or attempt to

sons fails to set it for trial within a. reason- 49. State v. Di Guglielmo [Del.] 55 Atl.

able time. State v. Banks [La.] 35 So. 370. 350.

37. Farr v. State. 135 Ala. 71. 50- People V- Egnor. 175 N. Y. 419.

38. Spalding v. Hill, 24 Ky. L. R. 1802, 51. Suppression of evidence. Hubbard v.

72 s_ w_ 301 State [Neb.] 91 N. W. 869.

39. That whisky is spirituous. Hodge v. 52- Stone v. State [621.] 45 5- E7 630. The

State. 116 Ga. 852. That beer is a. malt fact that testimony given in support of an

liquor. Pedigo v. Com.. 24 Ky, L. R. 1029, information was not in the mind of the

70 S. W. 659. That "beer" means lager beer DTOSQOUUHE attorney when it was filed is not

material. State v. Davis [Kan] 73 Pac. 87.

Why a. witness went to a place where he

rather than root beer or ginger beer. Locke

v. Com.. 25 Ky. L. R. 76. 74 S. W. 654.

40. That beer is an intoxicant. Sothman

v. State [Neb.] 92 N. W. 303.

41. State v. Blands [M0. App.] 74 S. W. 3.

42. Of the corporate capacity of a. city.

State v. Nelle [110. App.] 70 S. W. 504. The

location of a county seat fixed by statute.

State v. Buralli [Nev.] 71 Fee. 532. Not of

the county in which a. point a certain dis

tance from a village was located. Anderson

v. Com. [Va.] 42 S. E. 865.

43. State v. Fahey [Del] 54 Atl. 690; State

v. Tighe. 27 Mont. 327, 71 Pac. 3.

44. McKinnie v. State [Fla.] 32 So. 786;

Territory v. Padilla [N. M.] 71 Pac. 1084;

Anderson v. Corn. [Va] 42 S. E. 865.

45. The presumption that defendant in

tended the reasonable consequences of his

own acts does not cast the burden on him

to rebut such presumption beyond a rea

sonable doubt. German v. U. S. [C. C. A.]

120 Fed. 666.

46. Davis v. State [Fla.] 32 So. 822; Gray

v. State [Tex. Cr. App.] 74 S. W. 552; State

v. Thiele [Iowa] 94 N. W. 256; Com. v. Kil

patrick. 204 Pa. 218.

41. Porter v. State [Aid] 33 S0. 694. That

temporary delirium existed at the very time

of the act. State v. Kavanaugh [Del.] 53

At]: 835.

48. State v. George [Del.] 54 Atl. 745.

The conduct of defendant in connection with

the crime may be sufficient to show capacity.

Id.

learned material facts is inadmissible. Hill

v. State [Ala.] 34 So. 406.

Motive: Evidence of motive on the part

of others than the defendant to do injury to

or perhaps take the life of some of the de

cedent's family is incompetent. In a prose

cution for homicide where it is claimed that

rt bad feeling existed between the deceased

and his family and other persons. Horn v.

State [Wyo.] 73 Pac. 705. Evidence of an

examination of the circumstances of a crime

and the connection therewith of the accused‘s

friends is competent to show the accused‘s

motive in removing from a public office in

dictments against such friend. People v.

Mills, 86 N. Y. Supp. 529.

53. Rivers v. State [GEL] 44 S. E. 859.

54. Paulson v. State [Wis] 94 N. W. 771;

Fields v. State [Fla..] 35 So. 185.

55. Greason v. State [Gen] 45 S. E. 615.

56. Williams V. State [Neb.] 95 N. W. 1014.

The conduct of defendant during flight in

assuming false names. carrying weapons.

etc.. is admissible. Paulson v. State [Wis]

94 N. W. 771. That defendant procured

weapon while in jail. Barnes v. Com.. 24

Ky. L. R. 1143, 70 S. W. 827. Forfeiture of

bail. State v. Blitz. 171 Mo. 530. Flight

from officer immediately after offense. State

v. Shipley, 171 M0. 544. Flight of the de

fendant on meeting the prosecuting witness.

McFarland v. State [Tex. Cr. App.] 75 s. w.

788. Declaration of defendant as to plan to



3 Cur. Law. 333INDICTMENT AND PROSECUTION § 9.

suppress evidence is admissible ;" but that defendant refused opportunities to es

.eape from jail is not.“ Refusal to go before the grand jury is not." Defend

ant’s mental condition before and after the offense is relevant,“0 but reputed in

sanity of an ancestor is not.81

ness habits may be shown,“ as may his

To rebut such defense, defendant’s normal busi

good physical condition shortly after an

alleged attack of insanity,“ or that defendant was intoxicated at the time of the

acts alleged to be insane,“ or that the

deceased at the time."

accused was guilty of larceny from the

Evidence rebutting an alibi is admissible, though it does

not tend to show defendant’s presence at the time of the crime." The cases“

sanction the reception of evidence of the trailing by bloodhounds when a proper

foundation is laid,“ but in Nebraska, evidence of this kind is rejected.”

Other offenses, convictions or acquittals.'°—Proof of other offenses distinct

from that charged is inadmissible," except for the purpose of showing guilty

escape held admissible. Blues v. State [Ga]

45 8. 13.376. Evasion, flight, concealment, re

sistance to arrest may show guilty con

science. Carr v. State [Fla.] 84 So. 892.

Exhibition of arms used in resistance proper

in corroboration of testimony to such mat

- ter. Id. Attempt to break jail. Anderson

v. Com. [Va.] 42 S. E. 865. Where de

'fenda.nt's flight is used as evidence against

him, he has the right to explain such flight.

Evans v. State [Tex. Cr. App.) 76 S. W. 467.

Flight may not be explained by a. later dec

' lnration of accused unless it is part of res

gestae. Sherriil v. State [Ala.] 35 So. 129.

67. Suppression of evidence. Hubbard v.

State [Neb.] 91 N. W. 869. Endeavor to bribe

witness to leave state. Ezeil v. State [Tex.

Cr. App.] 71 S. 7V. 283. But see Hankins v.

State [Tex. Cr. App] 75 S. W. 787.

58. State. v. WVilcox [N. C.] 44 S. E. 625;

State v. Bickle [W. Va.] 45 S. E. 917.

50. Rogers v. State [Tex. Cr. App.] 71 S.

W. 18.

00. Queenan v. Territory, 11 01:1. 261, 71

Fee. 218. That a co-defendant was con

flned in an insane asylum at the time of

trial, three years after the murder, is irrel

evant. Caddell v. State [Ala] 34 So. 191.

The acts and cenduct of defendant between

the time of an Injury and the date of the

crime are admissible as to his insanity.

People v. Manoogian [CaL] 75 Pac. 177. A

deed executed four days after a crime may

be admitted to show sanity at the time of

the crime. State v. Privitt [Tex. Cr. App.]

75 S. W. 457.

01. Wright v. (20:11., 24 Ky. L. R. 1838, 72

S. W. 340. Family tree with names of in

sane ancestors indicated excluded. Id.

62 Wright v. Com., 24 Ky. L. R. 1838, 72

B. W. 340.

on. Miller v. State [Tex. Cr. App.] 71 S.

W. 20.

0-1. Porter v. State [Ala] 33 So.

Hoovers v. State [Ind.] 68 N. E. 591,

65. Homicide in insane frenzy was claim

ed. Keifer v. State [Wyo.] 73 Pac. 556.

08. State v. Manning [Vt.] 54 Atl. 181.

Where detendant in support of an alibi tes

tified to making a trip on a certain locomo

tive. testimony of a brakeman that no loco

motive of the tYpe described was used on

that road is admissible. Pauisou v. State

[“'is.) 94 NfW. 771.

07. See Pedigo v. Com. [KY-] 42 L. R. A.

432 and note thereto.

.8- Action of dogs in following criminal's

694;

trail is admissible on proof of such breed.

training and qualities as to warrant reliance

on their accuracy. Davis v, State [Fla] 35

So. 76.

69. Brott v. State [Neb.] 97 N. W. 593.

70. Evidence of other offenses is admissi

ble if it discloses motive, criminal intent or

guilty knowledge, if it identifies defendant

or is part of a common plan embracing the

several crimes. State v. Ames [Mlnn.] 96

N. W. 330. Evidence of extraneous offenses

may be admissible to establish the res gestae.

prove a. relative or competent fact, the cir

cumstance connecting defendant with the

crime charged, to explain his intent or make

out his guilt by circumstances, and may

also be admissible when they tend to show

system. Glenn v. State [Tex. Cr. App.] 76’

S. W. 757.

71. U. S. v. Densmore [N. M.] 75 Pac. 31;

State v. Berger [Iowa] 96 N. W. 1094; People

v. Romano, 82 N. Y. Supp. 749; State v.

Hendrick [N. J. Law] 56 Ati. 247; Nix v.

State [Tex. Cr. App.] 74 S. W. 764. Rape.

Smith “State [Tex. Cr, App.] 74 S. W. 556.

Receiving bribes. State v. Fitchette, 88

Minn. 145. Other acts of indecent exposure.

State v. Vance [Iowa] 94 N. W. 204. Lar

ceny of clothing after rape; evidence not

necessary to'identiflcation. Dabney v. State

[Miss] 33 So. 973. Another burglary on_

preceding night. McAnally v. State [Tex.

Cr. App.] 73 S. W. 404. Another burglary on

same night. Hill v. State [Tex. Cr. App] 73

S. W. 9. Plea of guilty to similar oi‘tonse

several months before. Lee v. State [Tex.

Cr. App.] 73 S. W. 407. Prior rape on same

woman. Barnett v. State [Tex. Cr. App.] 73

S. W. 399. Prior acts of intercourse in

prosecution for rape. Bigcrai't v. People, 30

Colo. 298, 70 Pac. 417. Previous attempts to

rape same woman admissible. State v. Scott

[310.] 72 S. W. 897. Subsequent acts of in

tercourse have been admitted. State v.

King, 117 Iowa, 484. But see Smith v. State

[Tex. Cr. App] 73 S. “1'. 401. Other assaults.

Kessinger v. State [Tex. Cr. App.) 71 S. W.

597; Council v. State [Tex. Cr. App.] 75 S.

W. 512. Arson. State v. McCall, 131 N. C.

798. Previous beating of danghter not ad

missible on trial for incestuous rape. Bali

v. State [Tex. Cr. App.] 72 S. \V. 384. Other

sales of intoxicating liquor. \Valker v. State

[Tex. Cr. App.) 72 S. \V. 401, 861. Other

sales of liquor on Sunday. Allen v. State

[Tex. Cr. App.] 73 S. W. 397. Evidence that

other articles than those charged were taken
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knowledge," intent or malice," as where the offense charged is part of a system.“

Relevant evidence is not to be excluded because it also tends to show another

crime," and other offenses part of the res gestae may be shown." Evidence of

previous conviction of another independent crime is inadmissible except for im

peachment." Where admissible, other oifenses cannot be proved by the admission

of defendant;78 there must be pertinent testimony tending to show that defendant

was guilty of the extraneous offense," and it is only on cross-examination of de

fendant that parol proof of a former conviction is admissible.80

Character and reputation.—Defendant is entitled to show his good charac

ter‘u in respect to the traits of character involved in the accusation82 unless it is

admitted to be good“ and such evidence is to be considered in connection with the

other proof.“ Relevant evidence is not to be excluded because it also tends to im

peach defendant’s character.“

missible.“

Proof of defendant’s vagrant habits is not ad

Hearsay—-Admissions and declaretions.—Declarations by defendant are admis

sible if of an incriminating tendency“ and testimony on preliminary hearing is

at a. burglary is not within the rule.

pie v. Loomis. 76 App. Div. [N. Y.] 243.

72. Receiving stolen goods. Goldsberry

v. State [Neb.] 92 N. W. 906; People v. Doty,

175 N. Y. 164. Confidence game. Du Bois v.

People, 200 111. 157. It is immaterial that

there was also direct evidence of knowledge.

Goldsherry v. State [Neb.] 92 N. W. 906.

Selling liquor to other minors at_ same time.

Gray v. State [Tex. Cr. App.] 72 S. W. 169.

73. State v. Williams [La.] 35 So. 505;

People v. McGlade [Cal.] 72 Fee. 600; People

v. Putnam. 85 N. Y. Supp. 1056. Other (or

geries. Wright v. State [Ala.] 34 So. 1009.

Previous assaults. Henry v. People, 198 Ill.

162; Robbery a. few minutes before the as

sault on trial. State v. Ward [Iowa] 91 N. W.

898; O'Brien v. Com.. 24 Ky. L. R. 2511I 74

S. W. 666. But see State v. Spray [Mo.] 74 S.

\V. 846. Not admissible where specific in

tent is not essential. State v. Roscum

[Iowa] 93 N. W. 295. Nature of alleged sale

of intoxicants if the transaction was dis

guised and defendant denies that there was

a. sale. Hollar v. State [Tex. Cr. App.] 73

S. W. 961.

~74. Confidence game. Du Bois v. People,

200 Ill. 157. Obtaining goods under false

pretences. Corn. v. Lubinsky, 182 Mass. 142.

False pretences. State v. Soper, 118 Iowa, 1.

Not of receiving reward for procuring ap

pointment to office. State v. Fltchette, 88

Minn, 145. Arson. State v. Jones, 171 M0.

401. Other sales in violation 01‘ local option

law. Efird v. State [Tex. Cr. App.] 71 S. W.

957; PetersOn v. State [Tex. Cr. App.] 70

S. W. 978.

75. False statement to bank examiner ad

missible to show knowledge of insolvency

on prosecution for receiving deposit with

such knowledge. State v. Stevens iS. D.] 92

N. W. 420. Admissions of crime to rebut a

statement that defendant did not remember

certain facts. People v. Doody, 172 N. Y.

165. On trial for abortion an acquittal of

seduction may be proved to fix time but not

on question of guilt. State v. Carey [Conn.]

56 Atl. 632.

76. Starr v. State [Ind.] 67 N. E. 527;

Glover v. State ['l‘ex. Cr. App] 76 S. W.

465; Gray v. State [Tern Cr. App.] 72 S. W.

169; Thomas v. State [Tex. Cr. App.] 72 S.

Peo- I W. 178; State v. Halpin [S. D.] 91 N. W. 605;

Oakley v. State [Ala] 33 So. 23. On a.

prosecution for homicide committed during

an attempted rescue from jail, it may be

shown as a part of the res gestae for what

offense such person had been arrested. Kip

per v. State [Tex. Cr. App.) 77 S. -W. 611.

\Vhere confession of one burglar disclosed

the hiding place of certain property, evi

dence of other burglaries at which such

property was stolen is admissible to connect

his accomplices with the crime on trial.

O‘Brien v. Com. [Ky.] 74 S. \V. 666. That

defendant on being arrested for another

burglary disclosed the hiding place of the

property then taken and that with it was

found property taken at the burglary on

trial is admissible. Bright v. State [Tex.

Cr. App.] 74 S. W. 912.

77. Paulson v. State [Wis.] 94 N. W. 771.

78. State v. Snyder [Iowa] 91 N. W. 765.

79. Glenn v. State [Tex. Cr. App.] 76 S. W.

757.

80.

81.

Paulson v. State [Wis.] 94 N. W. 771.

State v. Cather [Iowa] 96 N. W. 722;

State v. Anslinger, 171 M0. 600. General

reputation. State v. Thoemke [N. D.] 92 N.

W. 480. In Texas evidence of defendant‘s

good character is admissible only where he

has been impeached or is a stranger. Goebel

v. State [Tex. Cr. App] 76 S. W. 460.

82. State v. Anslinger. 171 M0. 600.

S3. Beard v. State [Ten Cr. App.] 71 S.

W. 960.

84. Brazil v. State, 117 Ga. 32. Ineffec

tunl as against clear proof of guilt. State

v. Pipes, 65 Kan. 543, 70 Pac. 363.

85. Russell v. State [Neb.] 92 N. W. 751.

80. State v. Berger [Iowa] 96 N. W. 1094.

87. State v. Carpenter [Wash] 73 Pac.

357. Statements as to engagement in prose

cution for seduction. Merrell v. State [Tex

Cr. App] 70 S. \V. 979. Declaration show

ing animus, made after the crime is admis

sible. Jones v. State [Fla..] 32 So. 793. On

a joint trial admissions of one are admissi

ble. it being properly confined by instruc

tions. Collins v. State. 115 Wis. 596. Letter

from defendant to his first wife is admissi

ble on trial for bigamy though written long

before second marriage. Crow v. Stat. [Tom

Cr. App.] 72 S. W. 392. Petition for divorce
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admissible as judicial admission,”8 but declarations which make in his favor are

not." Declarations of third persons”0 or of the person injured by the crime01 are

hearsay unless made in the presence of defendant,” and assented to by him” or

not denied." Witness who heard only part may testify to that.“

Confessions.--A confession is admissible“ if it be voluntary without threat

or inducement."

from first wife admissible. Crow v. State

[Tex. Cr. App] 72 S. W. 392. Oifer of com

promise admissible. Collins v. State, 115

Wis. 596. Threats of violence after com

mission of larceny. Ezell v. State [Tex. Cr.

App.] 71 S. YV. 283. Request for time to

consult an attorney on payment being de

manded. Meadows v. State [Ala] 34 So.

183. Statements by defendant in the course

of a. pretended search by him for the crim

inal. Cowan v. State [Ala] 34 So. 193.

Declarations admissible to show motive

though falsifying other declarations. Hook

er v. State [Md.] 56 Atl. 390. Prejudicial

statements of the accused while drunk. but

conscious of the meaning and effect of his

words are admissible. People v. Farrington

[CaL] 74 Pac. 288. Admissions of guilt of

an offense are irrelevant to an offense under

a later law which magnified the offense.

State v. Wenzel [N. H.] 56 Ati. 918. A drug

gist's reports of liquor sold by him in a

local option district are admissible against

him. People v. Robinson [Mich.] 98 N. W. 12.

Statement- belore examining magistrate!

Statements made by one as a witness against

another before an examining magistrate are

not within a. statute providing that before

a prisoner may be examined he must be in

formed of the charge and allowed counsel.

State v. Simpson [N. C.] 45 S. E. 567. Plea

of guilty before magistrate held induced by

threats. McMaster v. State [Miss] 34 So.

156. Testimony on other proceedings though

it has been reduced to narrative form. Fer

rell v. State [Firs] 34 So. 220.

83. Angling v. State [Aid] 34 So. 846.

Admissions freely made on arrest and on

preliminary hearing. Jones v. State [Ala.]

34 So. 681. Testimony of defendant on a

former trial may be introduced though he

does not testify on the second trial. Smith

v. State [Tex. Cr. App] 73 S. W. 401. Read

ing the testimony from official stenozrapher's

notes. McMasters v. State [Miss] 35 So. 302.

An objection. to the reading of such testi

mony, on the ground that it is in the nature

0! a confession is not maintainable. Id.

89. Dixon v. State. 116 Ga. 186; State v.

Blitz, 171 M0. 530. Declaration before meet

ing deceased showing innocent purpose in

going to place of homicide. Carle v. Peo

ple, 200 ill. 494. Where defendant said he

was going before the assault. Goodlett v.

State [Ala.] 83 So. 892. Declarations of de

fendant on going for a doctor for deceased.

Holmes v. State [Ala] 34 So. 180. Declara

tion of defendant on reaching home as to the_

hour, Thornton V. State [Wis.] 93 N. W.

1107. Application by accused to peace officer

for protection against deceased held self

serving. Fields v. State [Fla] 35 So. 185.

on. People v- bundle [Cat] 73 Fee. 153;

Felnstein v. State [Tex. Cr. App.] 73 S. W.

1052. Admission of guilt by third person.

State v, Levy. 90 Mo. App. 643. Declarations

must be connected with accused. Dolan v.

U. S. [(1. C. A.l 123 Fed. 52; Collins v. State

In some states it is required by statute that defendant be

[Ala] 34 So. 403. Evidence held not to show

efforts on the part of a. third person to pro

cure perjured evidence against defendant so

as to entitle him to show conversations be

tween such persons and a witness. Hackney

v. State [Tex. Cr. App.] 74 S. W. 554.

91. Declaration by victim of larceny as to

his ownership. Long v. State [Fla.] 32 So.

870; State v. Deal [Or.] 70 Pac. 534. Declara

tion by deceased that a third person had

threatened his life. Goodiett v. State [Ala.]

33 So. 892. Declarations by victim of se

duction. People v. Elco [Mich.] 91 N. W.

755. Declaration of deceased that he was

to blame. State v. Terry, 172 No. 213.

Recognition of photograph of defendant.

State v. Houghton [Or.] 71 Pac. 982. State

ments by deceased charging defendant with

the crime made in the absence of defendant,

are inadmissible. Wilburn v. State [Tex. Cr.

.\pp.] 77 S. W. 3.

92. People v. Ph'ilbon. 138 Cal. 530, 71

Pac. 650; Martin v. State [Tex. Cr. App] 72

S. W. 380. Narrative of events held to suffi~

cientiy show that defendant was present

when a statement was made. Bliss v. State

[Wis.] 94 N. \V. 825.

93. Anthony v. State [Fla] 32 So. 818.

B4- Com. v. Coughlin, 182 Mass. 558. Si

lence in the presence of an accusation of

guilt is admissible in evidence as tending to

show guilt. State v. Mortensen [Utah] 73

Pac. 562. Conduct of deceased, defendant's

wife; evidencing belief in defendant’s guilt

not admissible where her condition was sin-h

that he could not protest. People v. Smith,

172 N. Y. 210. Not clear that defendant

hoard statement. People v. Bissert. 172 N.

Y. 643. Remark of bystander “You have shot

him." Clark v. State [Ga.] 43 S. E. 853.

Charge by accomplice at preliminary exam

ination denied on following day inadmissible.

Corn. v. Zorambo. 205 Pa. 109. Silence un

der arrest raises no inference especially in

case of incapacity from sickness. State v.

Epstein [R. 1.] 55 At]. 204. It is only where

the circumstances require defendant to speak

that his silence is an implied admission.

Graham v. State [Ga.] 45 S. E. 616. Failure

to become a. witness in a civil action to deny

statements made in testimony therein is not

an implied admission. Com. v. Burton

[Mass] 67 N. E. 419. Silence at judicial

inquiry not to be considered an admission.

Lee v. State [Tex. Cr. App] 72 S. W. 1005.

05. Sylvester v. State [Fla] 35 So. 142.

A witness testifying that he heard all that

the defendant said. except one word. in a

conversation between the defendant and de

ceased may testify to the fact of a. threat

made by the defendant in such conversation.

State v. Allen [in] 35 So. 495.

M. Green v. State. 96 Md.

v. State [.Ala.) 33 So. 838.

97. State v. Michel [La.] 35 So. 629: They

cr V. State [Ala.] 35 So. 406: State v. Robert

son [L:t.] 85 So. 875. That person rot-citing

confession was friend of defendant raises no

384; Mathews
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warned that what he may say will be used against him." If a statement was in

voluntary it is inadmissible, though it was designed as an exculpation rather than

presumption of influence. Wilson v. State

lTex. Cr. App.] 71 S. W. 970. On conflict

ing evidence. defendant against officers, con

fession held admissible. State v. Jones, 171

Mo. 401. Confessions voluntarily made to a

coroner and others while in a hospital are

admissible. The fact that he was under the

influence of a drug at the time affects only

their weight. People v. Kent. 83 N. Y. Supp.

948. Confession made in conversation with

private person after arrest held admissible.

Ginn v. State [Ind.] 68 N. E. 294.

Confessions by persons in custody: Mere

fact that defendant is in prison does not

raise presumption of duress. State v. Her

nia [N. J. Err. & App.] 53 Atl. 85. Confes

sion is not involuntary because made to offi

cer under arrest and while frightened de

spite reassurances by officer. Stevens v.

State [Ala.] 85 So. 122. That a confession

was made to the Jailor does not render it

inadmissible. People v. Egnor [N. Y.] 67

N. E. 906. Evidence showing confession to

officer while under arrest to have been per

suaded and not voluntary. State v. Nagle

[R. 1.] 54 Atl. 1063. Evidence of statements

made to a jailer, who testified that no in

ducements were held out to the defendant

to make the statements is admissible. State

v. Carpenter [Wash] 73 Pac. 357.

Threats or lndncementsl A statement by

a detective to defendant that he was in a

bad fix and that the truth would not hurt

him does not exclude confessions made as a

witness on the trial of a. codefendant several

days later. Whitney v. Com. [Ky.] 74 S. W.

257. Where the private person arresting de

fendant said that he must state the facts to

the officers and he would be released a con

fession is inadmissible. State v. Force [Neb.]

95 N. W. 42. Confession obtained by furnish

ing defendant with liquor and questioning

him held inadmissible. McNutt v. State

[Neb.] 94 N. W. 143. Confession induced by

statement that accomplice is going to turn

state's evidence inadmissible. State v. Wil

son [Mo.] 72 S. W. 696. Confession to a dep

uty sheriff on promise by him to help de

fendant held involuntary. McMaster v. State

[Miss] 34 So. 156. That an officer obtained

a confession by pretending friendship to de

fendant does not exclude it. People v. White

[N. Y.] 68 N. E. 630. That the person ag

grieved offered to settle on payment of his

loss does not render a confession to him in

voluntary. Meadows v. State [Aid] 34 So.

183. That defendant was untruthfully told

that an accomplice had confessed does not

exclude a. confession. McNutt v. State [Neb.]

94 N. W. 143. Statement by a private person

to defendant that he would get off easier

does not exclude a. confession made after

warning by an officer. Johnson v. State [Tex.

Cr. App.] 71 S. W. 25. Small gifts by ofii

cers to defendant after confession held not

to make confession inadmissible. Com. v.

Corcoran. 182 Mass. 465. Promise to protect

defendant from vengeance of his accomplices

does not render confession inadmissible.

Hunt v. State [Ala.] 33 So. 329. It is no

objection to a confession that the officer

stated to the defendant that the deceased's

relations with the defendant's wife might

help him. BroWn v. State [Tex. Cr. App.]

75 S. W. 33. An affidavit secured from defend

ant by the acting county attorney under the

guise of using it as evidence against the un

known perpetrators of the crime. is not ad~

missible. Tines v. Com. [Ky.] 77 S. W. 363.

Repetition of confession: Subsequent con—

fession must be clearly shown to be free

from influences which induced former in

voluntary one. McNish v. State [Fla] 34 So.

219. McMaster v. State [Miss.] 34 So. 156.

Confessions subsequent to an involuntary

one must be so remote in time and circum

stance from the first confession as to avoid

the presumption that the same influences

operated to produce it. State v. Force [Neb.]

95 N. W. 42. Second and different confes

sion made some time after one on induce—

ments held admissible. Dixon v. State, 118

Ga. 186.

08. Warning the day before the confession

held sufficient. Richardson v. State [Tex.

Cr. App.] 70 S. W. 320; Yancy v. State [Tex.

Cr. App.] 76 S. W. 571. It is not necessary

that defendant be told that he has a legal

right to refuse to answer. Hill v. State [Ten

Cr. App.] 70 S. W. 754. Confession after

warning held admissible. Ransom v. State

[Tex. Cr. App.] 70 S. W. 960. Testimony of de

fendant at preliminary examination held in

admissible because there was no showing that

he was duly cautioned. State v. Parker [N. C.]

43 S. E. 830. Confession to private person after

warning by ofl‘icer held sufficient. Wilson v.

State [Tex. Cr. App.] 71 S. W. 970. One who

has surrendered himself is within the statute

though there was no formal arrest. Jones v.

State [Ten Cr. App.] 71 S. W. 962. Where

some time elapses between warning and con

fession it must be shown that the cent‘ession

was in view of the warning. Gray v. State

[Tex. Cr. App.] 858. An officer of a society

for the prevention of vice may testify as to

a conversation had at his office with the ac

cused. though the latter is not informed of

the purpose of the conversation, or that it

might be used against him. People v.Bush

nell. 83 N. Y. Supp. 403. Taking measure

ment of defendant's feet to compare with

tracks is not a confession so as to require

warning. Thompson v. State [Tex. Cr. App.]

74 S. W. 914. A warning that what defend

ant said might be used "for" or against him

is insufficient. Glover v. State [Tex. Cr.

App.] 76 S. W. 465. Incriminating declara

tions by defendant several hours after crime,

inadmissible as declarations against inter

est because he was not warned, are not part

of the res gestae. Smotherman v. State [Tex.

Cr. App.] 74 S. W. 640.

“mm In arrest or restraint: Statements of

accused while not formally under arrest

though he would not have been permitted to

depart. and while he was not conscious of be

ing under restraint are admissible against

him. Conneil v. State [Tex Cr. App.] 75 S.

W. 512. Statements by one thinking himself

under arrest are inadmissible unless he has

been warned. Bain v. State [Tex. Cr. App.]

74 S. W. 542. Facts held to show that in

making statement to sheriff defendant

deemed himself under restraint, so that

warning was necessary. Id.: Patrick vt

State [Tex. Cr. App.] 74 S. W. 550. State

ments made by defendant to the sherii! in
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a confession.” Evidence discovered through an involuntary confession is ad

missible,1 and it has been held that where such evidence is disclosed the confes

sion is admissible, though made without the statutory warning.2 There should be

preliminary evidence of the voluntary character of the confession,3 a general

statement that no inducement was offered or threat made being generally suiti

cient.‘ The preliminary question of admissibility is for the court.‘ One may

testify to a confession, though he is able to state only the. substance thereof.°

Acts and declarations of co-conspirators.—Acts and declarations of a con

spirator in furtherance of the common object are .admissible against his co-con

spirators,’ but not acts and declarations after such object has been accomplished,‘

nor narration of past oecurrenees.’ Evidences of guilt found on one of two persons

committing a crime by conspiracy are admissible against the other defendant."

The fact that others than the conspirators participated in the actions shown is no

objection.“

the order of proof is discretionary.“

vestigating the case are admissible where

there is nothing indicating that he was un

der arrest or believed him so to be. Nors

worthy v. State [Tex. Cr. App.) 77 S. W. 803.

The testimony of one before a. grand jury

who thought that it was he they were after

and not a third person, and who was not

warned, is not admissible against him in a

prosecution for perjury. 'I‘wiggs v. State

[Tex Cr. App.] 75 S. W. 531.

90. State v. Alexander, 109 La. 557.

1. “'hitney v. Com., 24 Ky. L. R. 2524, 74

S. W. 257. Existence of venereal disease in

defendant. State v. Height, 117 Iowa, 650.

69 L. R. A. 437.

2. Johnson v. State [Tex Cr. App.] 71 S.

W. 25.

8. But see State v. Hernia [N. J. Err. &

App.] 53 At]. 85; Bush v. State [Ala.] 33 So.

878. Tentative reception of confession to de

termine from its character whether it was

voluntary approved. State v. Gruff [N. J.

law] 53 Atl. 88.

4- State v. Newton, 29 Wash. 373, 70 Pae.

81. A statement that the confession was

voluntary is not sufficient. Hunt v. State

[Ala.] 33 So. 329.

5. Kirby v. State [Fla.] 32 So. 836; State

v. Hernia [N. J'. Err, & App.] 53 Atl. 85.

6. Green v. State, 96 Md. 384.

7. Crittenden v. State, 134 Ala. 145; State

v. Dunn, 116 Iowa, 219; Com. v. Rogers, 181

Mass. 184: Nelson v. State [Tex. Cr. App.]

67 S. “K 320; Barber v. State ['l‘ex. Cr. App.]

69 S. W'. 615; Chapman v. State [Tax Cr.

App.] 76 S. W. 477; Lamb v. State [Neb.] 95

N. \V. 1050; Deal v. State [Ala.] 34 So. 23;

People v. Putnam, 85 N. Y. Supp. 1056; Porter

v. People [Colo.] 74 Pac. 879; State v. De

“'olfe [MontJ 74 Pac. 1084; Hudson v. State

[Aim] 34 So. 854; Collins v. State [Ala] 34

So. 993. Where several were arrested for

burglary it may be shown on the trial of

one that part of stolen property was found

in the possession of each. People v. Wil

son [MichJ 96 N. 1". 536. Operation to pro

duce abortion in absence of one defendant

but at his instance. State v. Carey [Conn.]

56 At]. 632. It is only declarations in fur

thernnce of the conspiracy which are ad

missible. State v. Crofford [Iowa] 96 N. W.

389. Declarations of a. thief in the defend

ant's absence are inadmissible in a prosecu

Curr. Law. Vol. B—Zl.

There must be preliminary proof of the fact of conspiracy," though

tion for receiving stolen goods. Richardson

v. State ['l‘ex. Cr. App] 75 S. W. 505.

8. State v. Soper, 118 Iowa. 1; Corn. v. Rog

ers, 181 Mass. 184: State v. Aiken, 41 Or. 294.

69 Pac. 683; Steed v. State ['i‘ex. Or. App.]

67 S. W. 328. Where the not though subse

quent to the crime was pursuant to the con

spiracy it is admissible. Powell v. Com., 24

Ky. L. R. 1007, 70 S. W. 644; Frazier v. Com.

[Ky.] 76 S. W. 28. That, a codefendant had

forfeited his ball is not admissible. Pulpus

v. State [Miss] 34 So. 2. A conspiracy to

steal and sell cattle does not end until the

sale is completed. Lamb v. State [Neb.] 95

N. W. 1050. Acts of conspirators some time

after the date of the crime charged are ad

missible in evidence it they are part of the

general conspiracy. Baldwin v. State [Fla.]

35 So. 220. While the act or declaration of

a. co-defeudant made after the commission

of the offense and when defendant was not

present cannot be used against him, still

where the evidence has connected them in

the perpetratlon of the crime any fact or

circumstance which would tend to prove the

guilt of the co-defendant not on trial is ad—

missible against the defendant on trial. Evi

dence of finding 01' a portion or the skin of

a stolen calf at the house of a. person shown

to have been with defendant helping him to

drive the animal on the night that it was

stolen is admissible. Norsworthy v. State

[Tex. Cr. App.] 77 S. W. 803. o

9. People v. Gonzales, 136 Cal. 666. 69 Pac.

487.

10. Lewis v. State (Tex. Cr. App.) 75 S.

W. 788.

11. People v. Salsbury [Mich.] 96 N. W.

936. I

12. Young v. State ['l‘ex. Cr. App] 69 S.

W. 158. Admissibility and sufficiency of such

proof. State v. Dunn, 116 Iowa. 219; Com. v.

Rogers, 181 Mass. 184; Young v. State [Tern

Cr. App.] 69 S. W. 168; Freese v. State. 159

Ind. 597; Chadwell‘v. Commonwealth. 24 Ky.

L. R. 818, 69 S. W. 1082: Powers v. Common

wealth. 24 Ky. L. R. 1007. 1186, 70 S. W. 044.

1050; State v. Prater, 62 W. Va. 132; Williams

v. State [Tom Cr. App.] 75 S. W. 609; Smith

v. State [Ala.] 34 So. 168; State v. Dennis

[lowa] 94 N. W. 235. Conspiracy is provable

directly or by circumstance. Collins v. State

[Ala] 34 So. 998.
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Res gestae.—The res gestae covers the entire period of the fatal afiray,“ acts

and declarations of defendant immediately after the offense and connected there

with,“ even though it involves evidence of another crime," subsequent acts and

declarations of person injured,“ and acts and declarations of third persons.la

Expert and opinion evidence—As a general rule it is improper for a. wit

18. State v. Bolden, 109 La. 484; State v.

Prater, 52 W. Va. 132.

14. State v. Tighe. 27 Mont. 327, 71 Pac. 3.

Facts. declarations or exclamations to be ad

missible as res gestae must be so intimate

ly interwoven that the principal fact or event

which it characterizes has to be regarded as

a. part of the transaction itself. Statements

made by defendant after calling certain per

sons to the scene of the homicide. having

gone for a. physician. returned to the scene,

and then gone to his office. are not admissi

ble. Davis v. Com. [Kg] 77 S. W. 1101. The

motives of both parties to an altercation and

their conduct at the time. Robinson v. State

[Ga] 44 S. E. 985.

15. Flight and the incidents of the cap

ture. State v. Phillips [Iowa] 92 N. \V. 876.

Resistance of arrest. State v. Vinso, 171 Mo.

676. Statement by defendant to his wife

on giving her the alleged stolen money

which he claimed that he had found. Martin

v. State [Tcx. Cr. App.] 72 S. W. 386. Con

duct of defendant on being brought before.

his alleged victim. State v. Dennis [Iowa]

94 N. W. 235. Expression of defendant‘s face

during an interval between a quarrel and

the homicide. Hainsworth v. State [Ala.] 34

So. 203. Not explanations by defendant of

wounds on his face. Dodson v. State [Tex

Cr. App.] 70 S. W. 969. Declaration of de

fendant to officer on arriving at police sta

tion is not. State v. Smith [Or.] 71 Pac.

973. Not statements after the offense by one

charged as accessory before the fact. Pow

ers v. Com., 24 Ky. L. R. 1007. 70 S. W. 644;

Id., 24 Ky. L. R. 1186. 70 S. W. 1050. State

ments made in conversation between accused

and prosecutor on the way to the crime.

Viberg v. State [Ala] 35 So. 53. Where de

fendant attempted suicide immediately after

the alleged crime. his declarations on regain

ing consciousness are part of the res gestae.

People v. Quimby [Mich.] 96 N. W. 1061.

16. Assault on one coming to rescue of

victim of rape. Oakley v. State [Ala] 83

So. 23. Larceny of articles used in crime.

State v. Halpin [S. D.] 91 N. W. 605. Pre

vious assault on third person, from a. renewal

of which the fatal affray resulted. Thomas

v. State [Tex. Cr. App.] 72 S. W. 178. Selling

liquor to another minor at the same time.

Gray v. State [Tern Cr. App.] 72 S. W. 169.

Where defendant was found in possession of

other stolen property and was identified

with reference thereto, the other thefts are

part of the res gestae. Glover v. State [Tex.

Cr. App.] 76 S. W. 465. Where two persons

were assaulted and injured by defendant at

the same time the entire transaction is part

of the res gestae. Starr v.'State [Ind.] 67

N. E. 527.

17. Statement of deceased as to who shot

him. made just after the shooting. State v.

Wilmbusse [Idaho] 70 Pac. 849. Statement

by victim of attempted rape. on arriving

home in exhausted condition after flight.

Berry v. State [Tex. ~Cr. App.] 72 S. W. 170.

What deceased was doing just before the al

tercation. State v. Hunter [Iowa] 92 N. W.

872. Not statement by victim of rape made in

response to questions. Carter v. State [Ten

Cr. App.] 70 S. W. 971. Narrative by deceased

on reaching home after the assault is not.

State v. Hendricks [Mo.] 73 S. W. 194; State

v. McCann [Or.] 72 Pac. 137. Statements by

deceased to third person which were repeated

to defendant and by which his anger was

aroused. McCormick v. State [Neb.] 92 N. W.

606. Exclamation "I am killed." Howard v.

Com., 24 Ky. L. R. 950. 70 S. \V. 295; Stevens v.

State [Ala.] 35 So. 122. Exclamation by per

son assaulted immediately afterward "See

what he has done now." Bliss v. State [Wis]

94 N. W. 325. Victim's statements after

crime made through an interpreter to wit

ness held hearsay. State v. Epstein [11. 1.]

55 Atl. 204. Statement that accused struck

declarant held res gestae. Id. Evidence

of statements made by decedent to his wife

that he was going to defendant's to collect

some money is admissible as to his intent.

State v. Martensen [Utah] 73 Pac. 562. Dec

larations of prosecutrix at the time money

was paid to her by defendant as to the pur

pose of the payment is part of the res gestae.

State v. Mulch [S. D.] 96 N. W. 101.

18. Not threats against deceased by third

person several hours before. \Nebb v. State

[Ala.] 33 So. 487. Statements of thief on

delivering goods to one charged with receiv

ing stolen property. Anthony v. State [Fla.]

32 So. 818. Not declaration of third person

several hours after crime that he committed

same. Martin v. State [Tex. Cr. App.] 70 S.

W. 973. Exclamation of bystander imme

diately after homicide. Caddell v. State

[Ala] 34 So. 191. Exclamations of relatives

of deceased immediately after the shooting.

'Collins v. Com., 24 Ky. L. R. 884. 70 S. W.

187. Evidence of remarks of others made

in the same room in the defendant's hearing

is admissible to show the character of busi

ness being done. In a. prosecution for pool

selling. People v. McCue, 83 N. Y. Supp. 1088.

Remarks of by-standers not heard by the

participants in the difficulty are not res ges

tae. Baker 1!. State [Tex. Cr. App.] 77 S. W.

618. A witness testifying to having heard

a shot from a. distance cannot state as part

of the res gestae that on hearing the report

he said that somebody was trying his "pop."

it being a question as to who was the ag

gressing party, one party being armed with

pistols and the other with shot guns. Id.

Conversations and acts occurring between

the parties at the time of finding a bullet at

the scene of homicide. several months there

after, and those leading up to their going

to the place for the purpose of investigation,

are inadmissible. Hickey v. State [Tex. Cr.

App.] 76 S. W. 920. Statement of bystander

to officer after homicide that deceased was

armed not part of the res gestae. State v.

Gallehugh [Minn] 94 N. W. 723. Acts and

declarations of third persons after the crime

are inadmissible. Hampton v. State [Ind]

67 N. E. 442.
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ness to state a mere conclusion, whether of law or by way of' inference from facts ;"

but where the nature of the fact makes its detailed statement impossible, a con

clusion may be given,20 and where defendant’s intent or belief is material, he may

testify directly thereto.21 As to matters which are the subject of expert testi

mony, the opinions of nonexperts are not admissible ;22 but such matters as age,”

or mental condition,“ whether certain liquor was alcohol," distance and time,2°

and similarity of footprints,27 are deemed within common knowledge, so that any

10. Ter. r. Claypool [N. M.] 71 Pac. 463;

State v. Terry. 172 M0. 213; Jones v. State

[Fla] 32 So. 793.

Statements held conclusion-l As to who

fired a shot. Terry v. State [Tex. Cr. App.]

72 S. W. 382. Whether defendant and others

appeared to be acting together. State v.

Pasnau [Iowa] 92 N. W. 682. Whether there

was an apparent cause for an altercation.

“fright v. Com., 24 Ky. L. R. 1838, 72 S. W.

340. Whether conduct seemed natural and

genuine. People v. Smith. 172 N. Y. 210.

That a bank was insolvent. State v. Ste

vens [S. D.] 92 N. W. 420. What witness un

derstood by an expression. State v. Ander

son. 30 Wash. 14. 70 Pac. 104. Cause of a

miscarriage. Stanley v. State [Tex. Cr. App.]

73 S. W. 400. Why defendant had a pistol.

Holmes v. State [Ala.] 34 So. 180. Whether

shooting could hava been accidental. Bar

nard v. State [Tex. Cr. App.] 73 S. W. 957.

Whether alleged keeper of disorderly house

was excusable in receiving disreputable per

son: because of relationship to them. State

v. Bnbcock [12. I.] 55 Ati. 685. Did he “try

to kill" calls for a conclusion. Hill v. State

[Ala] 34 So. 406. Defendant cannot be asked

whether he was guilty of the offense on trial.

Com. v. Burton [Mass.] 67 N. E. 419.

Statements held of tech Evidence as to

"opinion" of witness as to identity of defend

ant as person seen by him held sufficiently

definite to be admissible. Paulson v. State

[Wis.] 94 N. W. 771. An answer by a prose

cutor, in a larceny case, that the money

found on the defendant was the same that

was taken from him is a. mere statement

of opinion. State v. Clark [Utah] 74 Fee.

119. Existence of tracks. their direction

and appearance of walking or running

is fact not opinion. Smith v. State [Ala]

34 So. 396. Defendant's appearance between

the time of an injury and the date of the

crime. for the purpose of showing his in

sanity. is a statement of fact. People v.

Manoogian [Cal.] 75 Pac. 177. Whether a

shipment was C. 0. D. held a statement of

fact. Davidson v. State [Tex. Cr. App.] 73

S. W. 808. Who was in possession of prem

ises is a statement of fact. Wright v. State

[Ala] 34 So. 233. That a person was un

armed is a statement of fact. Jowell v.

State [Tex. Cr. App.] 71 S. W. 286. Who oc

cupied a certain part of a house is a state

ment of fact. State v. Brundidge. 118 Iowa.

92. Whether anything was done to cause a.

disturbance is a statement of fact. Jewell

v. Stnte [Tex. Cr. App.] 71 S. W. 286. That

no lnducements were offered to elicit a con

fession is a statement of fact. People v.

Jackson. 138 Cal. 462. 71 Pac. 566.

Russell v. State [Neb.] 92 N. W. 751.
30.

That deceased seemed to be frightened. State

That onev. Tighe. 27 Mont. 327, 71 Pac. 3.

seemed surprised. Jackson v. State [Tex.

Cr. ADP-1 70 S. W. 760. That deceased ap

peared to be despondent. State v. McKnight

[Iowa] 93 N. WV. 63. That defendant acted

as if he was mad. State v. Utiey [N. 0.] 43

S. E. 820. The "manner" of a person is fact

and not opinion. Sylvester v. State [Fla.]

35 So. 142. Where defendant contends that

his statements were made in a jestingmanner

witnesses who overheard the statements may

testify as to his manner at the time to show

whether he appeared to be joshing or was

sincere. Horn v. State [Wyo.] 73 Fee. 705.

21. State v. Lowe [Kan.] 72 Fee. 524;

Alexander v. State [Ga.] 44 S. E. 851. Be

lief in actuality of threatened danger. Lane

v. State [Fla.] 32 So. 896.

22. Not as to time a person had been

dead. White v. State [Ala.] 34 So. 177. The

position in which the pistol must have been

held to produce a. certain wound. Jones v.

State [Fla.] 32 So. 793; Cavaness v. State

[Tex. Cr. App.] 74 S. \V. 908. A non expert

may testify to an opinion that from the na

ture of the wound. which he described, the

gun was held within a few feet of deceased.

Thomas v. State ['l‘ex. Cr. App.] 74 S. W. 36.

A witness who has traveled a certain route

may be asked whether in his opinion another

had had time to go over it and back. Woods

v. State ['l‘ex. Cr. App.] 75 S. W. 37.

23. Danley v. State [Tex. Cr. App] 71 S.

\V. 958; Earl v. State [Tex. Cr. App.] 72 S.

W. 175; McCollum v. State [Ga] 46 S. E.

413; Loose v. State [\\'is.] 97 N. W. 526.

24. Wright v. Com., 24 Ky. L. R. 1838, 72

S. W. 340; State v. Barry [N. D.] 92 N. W.

809; Queennn v. Ten. 11 Okl. 261. 71 Fee.

218. Physical or mental condition or appear

ance of a person is for nonexperts to state

from observation. Fields v. State [Fla.] 35

So. 185. It is within the discretion of the

trial court to decide whether a witness is

an intimate acquaintance of the defendant

and qualified to express an opinion as to his

sanity. People v. Monooginn [CaL] 75 Pac.

177. Nonexperts may testify as to appear

ance of insanity after stating facts. Com.

v. Gearhardt. 205 Pa. 387. A witness. not an

expert. cannot give his opinion formed since

the commission of a crime. as to accused‘s

sanity at the time of the crime. Queennan

v. Okl.. 190 U. S. 548. 47 Law. Ed. 1175. A

witness may state that defendant acted as

usual and in his opinion was able to dis

tinguish right from wrong. McCormick v.

State [Neb.] 92 N. W. 606. Nonexport wit

nesses acquainted with the defendant may

express an opinion as to sanity. Lowe v.

State [Wis.] 96 N. W. 417.

25. Sebastian v. State [Tex. Cr. App.] 72

S. W. 849.

Kipper v. State [Tex. Cr. App.] 77 S.

W. 611.

27. A witness who has mensured tracks

found at the scene of the crime or noticed

some peculiarity between such tracks and

those shown to have been made by defend
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person may express an opinion thereon. A nonexpert witness must be required

to state the facts on which his opinion is based.“ A qualified expert may testify

from comparison of handwritings.29 Expert testimony is admissible as to mat

ters of skill or science, which an ordinarily intelligent man is not equally able

to understand.30 The preliminary question of competency is in the discretion

of the court.“1 As a general rule, a physician is competent as to all matters of

medical science,“ though he has never seen a case like the one in question." One

familiar with the handwriting of the party,“ or skilled in the comparison of

hands, is competent as to handwriting.35 One who has dealt in property of a

certain kind is competent as to its value,“ and one experienced in the care of

horses may testify that the condition of certain horses showed lack of proper

care." Examination is usually on hypothetical questions," but an opinion may be

based on testimony heard by the expert.” An expert may be cross-examined as

to the reasons for his opinion.‘0 The weight of the evidence is for the jury.“

An expert in handwriting may illustrate his testimony and opinions, and reasons

ant. may testify as to similarity. Thompson

v. State [Tex. Cr. App.] 77 S. W. 449.

28. Intoxication. State v. Cather [Iowa]

96 N. W. 722.

29. Neall v. U. S.. 118 Fed. 699; State v.

Ryno [Kan.] 74 Pac. 1114. Whether writings

offered as standards of comparison have been

sufficiently proved to be genuine must be

determined by the court in the first place,

but the weight and effect of the evidence by

comparison. including the genuineness of.

the standards is for the jury. Id.

30. Effect of a. stagnant pool on health of

community. 'West v. State [Ark.] 71 S. W.

483. Cause of fracture of skull and probable

number or blows producing it. State v.

Grecnleaf. 71 N. H. 606. Course of bullet

and relative position of parties. State v.

Buralli [Nev.] 71 Pac. 532. To what extent

shot from a. shot gun will scatter. Bearden v.

State [Tex. Cr. App.] 73 S. W. 17. Not wheth

er victim of rape had will power sufficient

to resist. Fredericson v. State [Tex. Cr.

App.] 70 S. W. 754. The cause of the death

and the instrument with which it was pro

duced are proper subjects of expert evi

dence. State v. Wilcox [N. C.] 44 S. E. 625.

Evidence of a physician who performed an

autopsy on the deceased's remains is admis

sible as expert testimony as to length of

time intervening between the time the de~

ceased had eaten his supper and his death.

State v. Mortensen [Utah] 73 Pac. 562.

31. State v. Barry [N. D.] 92 N. W. 809;

Davis v. State [Fla.] 32 So. 822. 'VVitness

held not qualified as to the extent to which

shot would scatter. Bearden v. State [Tex.

Cr. App.] 73 S. W. 17.

32. A physician is competent as to sanity

though he has been practicing but 18 months.

The statute prescribing qualifications of ex

aminers in lunacy has no application. Lowe

v. State [Wis] 96 N. W. 417.

83. State v. Wilcox [N. C.] 44 S. E. 625.

34. One familiar with defendant's hand

writing is not competent as to whether he

wrote a, certain signature imitating the

writing of another. Neall v. U. S.. 118 Fed.

699.

35. A witness employed a bookkeeper

and exchange teller in a bank. part of whose

duty it was to study signatures on deposit

- or‘s cards and who had seen the accused's

signature made in his presence. which he

produced on one of such cards, is properly

qualified to testify as to the handwriting of

th; accused. State v. Burns [Nev.] 74 Pac.

98 .

38. A jeweler is competent to testify as

to the value of Jewelry having a market

value though not acquainted with the par

ticular articles. Baden v. State [Tex. Cr.

App] 74 S. W. 769; State v. Montgomery [8.

D.] 97 N. W. 716.

37. State v. Cook, 75 Conn. 267.

38. Opinion as to sanity on whole evidence

excluded as invading province of jury. Por

ter v. State [Ala] 33 So. 694. The question

may be based on any reasonable theory of

the evidence. Williams v. State [Plan] 34

So. 279. In a prosecution for a violation of

the local option law testimony or an expert

chemist as to the contents of certain bot

tles is inadmissible where it is not shown

where or whom they came from or that they

contained liquor of the kind charged to have

been sold by the defendant. Parker v. State

[Tex. Cr. App.] 75 S. W. 30. A hypothetical

question of an expert witness need not be

based on all the testimony on the question.

and it is not improper if it does 110'. include

all the facts in evidence. State v. Privitt

[Mo] 75 S. W. 457. An expert cannot be

asked his opinion on a. hypothesis having

no foundation in the evidence. State v. Dunn

[ii/10.] 77 S. W. 848. Facts which the de

fendant has testified to may be incorporated

in a hyp>thetical question asked an expert

Witness for a defendant. State v. Dunn

[Mo.] 77 S. W. 848. No injury results from

the substitution of the words “that the men

were close personal friends" for the words

“that there was no motive for the killing." in

a hypothetical question on insanity. 1d.

39. If there is no conflict in the testi

mony. State v. Privitt [Mo.] 75 S. W. 467.

As bearing on insanity a physician cannot:

testify that prior to the crime defendant told

him he believed he was going crazy. State

v. Dunn [Mo.] 77 S. W. 848.

40. An expert may be asked what is the

test of a delusion. “'illiams v. State [Fig.)

34 So. 279. Cross~examination as to stand

ing and repute of opposing expert is proper.

State v. Greenlenf, 71 N. H. 606.

41. State v. Johnson [8. C.] 44 S. E. 58,
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therefor, to the jury, by blackboard illustrations.“ A physician examining ac~

cused as to his sanity may testify as to his statements as furnishing a basis of

his opinion as to his sanity.“

Best and secondary evidence—Parol evidence to vary writing.—The rule as

to best and secondary evidence applies to criminal cases,“ as does the rule exelud~

ing parol evidence to vary a. writing ;“ but in New York, it is otherwise held.“

Documentary evidence,“ including official“ and judicial proceedings,“ book

entries,“ medical books,“ photographs,“2 and maps or diagrams," are admissible

42. State v. Ryno [Ken] 74 Pac. 1114.

43. Such statements not excluded on the

zround that they are self serving. Spivey v.

State [Tex Cr. App.] 77 S. W. 444.

44. Evidence as to changes in transcript

on change of venue is admissible. State v.

Bodman [,Mo.] 73 S. W. 605. To prove a

record the clerk cannot tell what is the cus

tom in copying into the record. Bynum v.

State [Fla.] 36 So. 65. Where writing is de

strOYed secondary evidence is admissible.

People v. Hammond [Mich.] 93 N. W. 1084.

Parol evidence of report of junk dealer ad

mitted. Neifcld v. State, 23 Ohio Circ. R.

246. Parol evidence of indebtedness of bank

held secondary. State v. Stevens [8. D.] 92

N. W. 420. Record is best evidence of le

gality of road. Knuckols v. State, 136 Ala.

108. Facts stated as deduced from witness'

knowledge of his sales book are not objec

tionable as secondary evidence. Hudson v.

State [Ala.] 34 So. 854. Witness may state

that a certain name was written on a paper

not produced. W'ebb v. State [Ala] 34 So.

1011. Parol evidence of dying declaration

taken down but not signed or sanctioned is

not secondary. Jarvis v. State [Ala.] 34 So.

1025. Provision for the proof of the exist

ence of a corporation does not exclude other

proof thereof. State v. Pittam [Wash.] 72

Pac. 1042. Oral testimony of the contents of

books of account is inadmissible. Donner v.

State [Neb.] 95 N. W. 40. Notice to produce

incriminating document while unnecessary

to parol proof is harmless when not made

in jury's presence nor failure to produce

called to their notice. McKnight v. U. S..

122 Fed. 926.
45. Parol proof of affidavit on which for

mer trial was had. Peoples v. State [Miss]

33 So. 289. Ownership of saloon should be

proved in license. Earl v. State [Tex. Cr.

App.] 72 S. W. 376. Unambiguous expres

sions in letter cannot be explained. but it

may be shown that apparently unambigu

ous expressions were part of a cipher code.

Powers v. Com" 24 Ky. L. R. 1007. 70 S. W.

“4:11, 24 Ky. L. R. 1186, 70 S. W. 1050.

46. Parol evidence is admissible to vary

or contradict a written instrument in crim

inal cases. People v. “’alker, 83 N. Y. Supp.

372.
47. Bill of sale of alleged stolen horse

must be proved by attesting witness. God

win v. State [Team Cr. App.] 73 S. W. 804

A letter by defendant may be admitted

zip‘ninst him where identified as being in his

handwriting and signed and posted by him

on the day of its date. Mathews v. State

i'l‘ex, Cr. App.] '77 S. W. 218. Possessing or

having in charge "policy" papers is compe

tent evidence in a prosecution for the statu

tory offense of knowineg having in posses

lion guch papers. People v. Adams, 83 N. Y.

Supp. 481. Private papers relating to the game

may also be admitted. Id. And the fact that

such papers were illegally seized does not

render them incompetent. Id. A police

journal containing defendant's picture is ad

missible where after the crime he at first

denied but later admitted that it was his pic

ture. People v. McDonald [Mich.] 94 N. W.

1064. The court may exclude irrelevant por

tions of a writing. Corn. v. Burton, 183 Mass.

461. It is no objection to a. document that

it was not before the grand Jury. State v.

Harris [Iowa] 87 N. W. 1093.

48. Corporate existence of a defendant

cannot be shown by the report of the sec

retary of state for a certain year. Such re

port is hearsay. Sanderfur-Julian Co. v.

State [Ark.] 77 S. \V. 596. In a prosecution for

perjury the defendant's application, license

and liquor dealer's bond are admissible to

show his connection with the suit on the

bond in which the perjury was committed.

McLeod v. State ['l‘ex. Cr. App.] 75 S. W. 522.

Original marriage license as well as certified

copy is admissible. Ferrell v. State [Fla]

34 So. 220.

49. A previous indictment for the same

offense is not admissible. Cecil v. State [Tex.

Cr. App.] 72 S. W. 197. The order holding

defendant for examination is not admissible.

Kirby v. State [Fla] 32 So. 836. An adjudi

cation of insanity is not admissible in a crim—

inal case [Laws 1895, c. 4357. so provides].

Davis v. State [Fla.] 32 So. 822. The record

of the proceedings of a. special jury to try

the sanity of the accused, is admissible

in evidence where the defense of insanity

is pleaded, though such record is not con

clusive. State v. Champoux [Wash.] 74 Pac.

557. A transcript of a stenographer's notes

at a. preliminary hearing filed as required by

statute is not thereby evidence per se nor

does the trial depend upon its filing [Rev.

St. Utah 1898, § 4670, subd. 5]. State v. Mor

gan [Utah] 74 Fee. 526.

50. Books of a. party are not admissible

in his own favor. State v. Lewis [Wash]

71 Pac. 778. Entry by defendant's book

keeper not known to defendant inadmissible

on trial for embezzlement. State v. Ames

[Iowa] 94 N. W. 231. Stub book of clerk is

ming' licenses is inadmissible. Earl v. State

[Tex. Cr. App] 72 S. W. 376. Book entries

1y clerks of defendant. Indictment of bank

'oanager for defrauding bank. Wait v. Com..

24 Ky. L. R. 604, 69 S. W. 697.

51. Oakley v. State [Aid] 33 So. 893.

Books for the keeping of which defendant

was responsible are admissible against him

though not in his handwriting. Secor v.

State [Wis] 95 N. W. 942.

52. Identification of defendant by photo

graph. State v, Fulkerson, 97 Mo. App. 599.

Condition of animals, on trial for cruelty.
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under the same rules as in civil cases. Memoranda are inadmissible except to

refresh memory.“ Incriminating papers taken from defendant’s premises by

search without a warrant are admissible.“

missible.“

Dcpositions and affidavits are inad

Accomplice testimony.—The testimony of an accomplice is admissible,“ though

he has been promised immunity.“B

Demonstrative evidence and experiments."—Alleged demonstrative evidence

must be identified.°° The weapon with which the crime was committed may be

exhibited to the jury.u
Experiments are in the discretion of the court."

Evidence at preliminary examination or former trial."—Evidence at the pre~

liminary examination or at a former trial is not admissible except where the wit

ness is dead“ or absent." Irregularities in the preliminary examination do not

effect such right where defendant cross-examined the witness.“
There must be

preliminary proof of absence" or death." Statement of testimony certified by

stenographer and magistrate is admissible,” as are stenographer’s notes ;"° but not

State v. Cook, 75 Conn. 267. If photographs

are identified as hearing on a condition in

issue, the question of such identification

being for the court. Id. Photographs of

the deceased are inadmissible to show the

number and character of the wounds, espe

cially where it is shown that they do not

correctly show the character of the wounds.

State v. Miller [Or.] 74 Pac. 658. Photo

graphs ot the scene are admissible though

they also show neighboring houses from

which witnesses testified they observed cer

tain acts of defendant. Commonwealth v.

Fielding [Mass] 69 N. E. 216. Photographs

of the scene of the crime are admissible.

Paulson v. State [Wis] 94 N. W. 771. Photo

graphs by which defendant was identified

are admissible without a showing of when

or where taken. Lamb v. State [NebJ 96

N. W. 1060.

58. Plat of premises where burglary was

committed is admissible. Ragland v. State

[Ark.] 70 S. W. 1039. Location of objects on

diagram of scene of crime must be proved.

State v. Smith [N. J. Err & App.] 54 Atl. 411.

A correct map may be admitted though made

by state's solicitor. Jarvis v. State [Ala.] 34

So. 1026.

54. A written memorandum is inadmis

sible where the witness remembers the facts.

State v. Menard [La.] 35 So. 360. Memoran

dum of birth by father is not admissible.

Stone v. State [Tex. Cr. App.) 73 S. W. 956;

Twiggs v. State [Tex. Cr. App.] 75 S. W.

531; Loose v. State [Wis] 97 N. W. 527. But

see Simpson v. State [Ten Cr. App.] 77 S.

W. 819.

55. People v. Adams [N. Y.] 68 N. E. 636.

Property found in the possession of a party

accused of crime, is legitimate evidence

though taken from him while he was under

arrest and had not been warned. Johnson v.

State [Tex. Cr. App.] 76 S. W. 925.

56. Com. v. Zorambo, 205 Pa. 109.

57. Barr v. People [0010.] 71 Fee. 892;

State v. De Hart, 109 La. 570.

58. Barr v. People [0010.] 71 Fee. 392.

59. A footprint found on the ground at

the scene of a crime showing peculiarities

similar to accused's shoe is competent evi

dence. Jenkins v. State [Tax Cr. App.] 75

S. W. 312.

60. Contents of bottle which had been fur

some time in possession of one not a wit

ness. State v. Phillips [Iowa] 92 N. W. 876.

Article used in crime (iron bar) admissible

though not in same condition as when used.

People v. Flanigan. 174 N. Y. 356. On trial

for larceny of cattle the hides are admis

sible. Lamb v. State [Neb.] 95 N. W. 1050.

61. State v. Tucker [W. Va] 44 S. E. 427.

62. Firing at cloth similar to clothing of

deceased excluded. People v. Fitzgerald, 138

Cal. 39. Effect of discharge to produce pow

der burns on pasteboard excluded. Morton

v. State [Tex. Cr. App.] 71 S. W. 281. Ex

periment as to possibility of hearing certain

sounds excluded because comparative keen

ness of hearing of persons was not shown.

Lawrence v. State [Fla] 34 So. 87. Experi

ments with similar revolver to ascertain as

to powder burns admitted. State v. Yagle

[R. 1.] 54 Atl. 1063. Experiments producing

like eflect must be based on proved similarity

of conditions. Hooker v. State [Md] 56 Atl.

390.

68. Evidence of defendant introduced for

incriminating statements is treated as an

admission. Johnson v. Com., 24 Ky. L. R.

842, 70 S. W. 44.

64. Statute allowing such evidence in

“actions” is applicable to criminal prosecu~

tions. People v. Elliott, 172 N. Y. 146, 60 L.

R. A. 818. Competent for one defendant that

his codet'endant objects thereto. State v.

Milam [S. C.] 43 S. E. 677.

65. Search held not to show sufficient dili

gence. People v. McFarlane, 138 Cal. 481,

71 Pac. 568.

66. State v. Kline, 109 La 603.

87. Evidence of nonresidence and of be

ing seen to board train held sufiicient. State

v. Bolden, 109 La. 484. Sending subpoenas to

every county in state and return 01' not

found on each sufficient. People v. Witty

[CaL] 72 Pac. 177.

68. Reference in testimony to a witness

as "the deceased" insufficient proof of death.

Johnson v. Com., 24 Ky. L. R. 842, 70 S. W,

44.

69. State v, Bolden, 109 LIL 484.

70. Smith v. State [Tex. Cr. App.] 73 S.

W. 401. Where the record shows that the

notes from which the defendant's testimony

on a former trial is read, is the ofiicial ste

nographer's notes; shows the time. the place,

and the circumstances under which they were

taken; and is certified by the official stenog
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one which the magistrate cannot positively verify.u Recollection of magistrate

is not admissible."

Quantity required and probative effect—The proof of guilt must be beyond

all reasonable doubt," and this includes the corpus delicti,“ the venue," juris

diction," and the time of the offense." Testimony of a prosecuting witness to

all the essential elements of a crime is sufiicient to convict without corroboration."

Circumstantial evidence may be sufficient." The rule varies as to the degree

of proof of insanity."0

Though the testimony of an accomplice is viewed with suspicion, it may be

sufficient to convict,81 unless corroboration is required by statute." To be an ac

rapher as a true transcript it is sufficient

for their introduction. McMaster v. State

[Miss.] 85 So. 302. Interpolated words in

transcript, stricken out on object, do not ex

clude the transcript. People v. Witty [Cal.]

72 Pac. 177.

71. Gamblin v. State [Miss.] 33 So. 724.

72. Long v. State [Miss.] 33 So. 224.

73. Stanley v. People, 104 Ill. App. 294;

State v. Felker, 27 Mont. 451, 71 Pac. 668;

Goldman v. Com. [Va.] 42 S. E. 923; Patton

v. State, 117 Ga. 230. Abiding conviction to

a moral certainty. State v. Fahey [Del.] 54

Atl. 690. Evidence is sufficient to establish

guilt beyond a reasonable doubt if the facts

and circumstances shown by it are abso

lutely incompatible upon any reasonable hy

pothesis with the innocence of the accused,

and incapable of explanation upon any rea

sonabie hypothesis or rational conclusion

other than that of guilt. State v. Levy

[Idaho] 75 Pac. 227. The convincing effect

that follows from positive does not necessa

rily follow from circumstantial evidence, al

though circumstantial evidence is often the

most satisfactory and convincing that can be

produced Id.

74. Evidence of killing of horse insuffi

cient. Johnson v. State [Tex. Cr. App.] 70

S. W. 83. Finding of body bearing marks of

violence held sufficient. Hunt v. State [Ala]

33 So. 329. Bones partly consumed by fire

held sufficient to show corpus delicti. Paul

son v. State [Wis.] 94 N. W. 771. Corpus

delicti. Dunn v. State [Ind.] 67 N. E. 940.

75. General statement of place of offense

held sufficient. People v. Monroe, 138 Cal.

97, 70 Pa'c. 1072; Smith v. State [GEL] 44 S.

E. 827. Statement that it was "in this coun

ty" sufficient. Malone v. State. 116 Ga. 272.

Testimony that a. certain crime was com

mitted in a certain city ls sufficient proof of

venue. as the court will take judicial no

tice that such city is in a certain county in

a certain state. State v. Fetterly [Wash] 74

Pac. 810. Proof that an offense was com

mitted in a certain town is insufficient to

show the venue in the absence of proof of

the county and state in which the town is

located. State v. Hottie [110. App.] 78 S.

W. 311. Evidence showing offense near cer

tain place in a city held sufficient. State v.

Knolle, 90 Mo. App. 238. Testimony refer

ring to map in evidence held sufficient.

Kraimer v. State [Wis.] 93 N. W. 1097. Evi

dence held to show venue. State v. Hardee

[MonL] 72 Pac. 39. Need not be proved be

Yond reasonable doubt. McKinnle v. State

[Fla] 32 So. 786: State v. Nolle [Mo. App.]

70 S. W. 504. Evidence held insufficient.

Guiles v. State [Tex Cr. App.] 72 S. W. 187.

711. Wright v. State [Tex. Cr. App.] 77 S.

W. 809.

77. Evidence not showing year held in

sufficient. State v. Knolle, 90 Mo. App. 238.

78. In a prosecution for rape. State v.

Feiterly [Wash] 74 Pac. 810.

70. Duffel v. State, 116 Ga 92. Each fact

must be proved beyond a reasonable doubt.

State v. Crabtree, 170 M0. 642. Though it

does not to a moral certainty exclude every

hypothesis except guilt. Oakley v. State

[Ala] 83 So. 693. But see Andrews v. State,

116 Ga. 83; Kelley v. State [Tex. Cr. App.]

70 S. W. 20; State v. Lambert, 97 Me. 51.

As to venue. State v. Dent, 170 M0. 898.

Conspiracy may be proved by circumstantial

evidence. Caddell v. State [Ala] 34 So. 191;

Martin v. State [Ala.] 34 So. 205.

80. Evidence that defendant did not know

what he was doing insufficient. Lee v. State.

116 Ga. 563. Evidence insufficient. Freese

v. State, 159 Ind. 597. Insanity must be

proved to satisfaction of jury. Wright v.

Com., 24 Ky. L. R. 1838, 72 S. W. 340. If all

the evidence raises a doubt of defendant's

sanity he is entitled to an acquittal. German

v. U. S. [0. C. A.] 120 Fed. 666. Probability

of insanity requires an acquittal. State v.

Thiele [Iowa] 94 N. W. 256.

81. Com. v. Sayers, 21 Pa. Super. Ct. 75;

State v. Freedman [Del.] 53 Atl. 356. There

is no rule of law forbidding a conviction on

the testimony of an accomplice. Stone v.

State [Ga.] 45 S. E. 630. A conviction may

be had on the uncorroborated evidence of an

accomplice. State v. Register [N. C.] 46 S.

E. 21. The weight of an accomplice's testi

mony is for the jury to determine. State v.

Michel [La] 35 So. 629.

82. That the person accused of giving a

bribe drew the amount from the bank is in

sufficient to corroborate his testimony. Peo

ple v, Bissert, 172 N. Y. 643. Evidence of lar

ceny held insufficient to corroborate accom

plice. People v. Hoagland. 71 Pac. 359, 138

Cal. 338. The corroborating evidence re

quired by Pen. Code, § 1111, must tend to

connect defendant with the crime. People v.

Hoagiand, 138 Cal. 338, 71 Pac. 859. Sim

ilarity of tracks held insufficient corrobora

tion. Barber v. State [Tern Cr. App] 70 S.

W. 210. The corroborating testimony need

not be in itself sufficient to sustain a con

viction. Dixon v. State, 116 Ga. 186. Evi

dence of larceny held sufficient to corroborate

accomplice. State v. Blaln [Iowa] 92 N. W.

650. Corroboration held sufficient on prose

cution for aiding and abetting a prize fight.

People v. Finucan, 80 App. Div. [N. Y.] 407.

Corroboration held insufficient on charge of

receiving stolen goods. Bismarck v. State
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complice one must have been guilty of criminal participation” in the particular

crime.“ Evidence of another accomplice is not suilicient corroboration.“

A confession is not sufficient without proof of the corpus delicti,“° but such

proof need not be independently suilicient.87 Confession and proof of corpus

delicti will usually sustain a conviction,88 though in some states corroboration is

required." The weight to be given to a confession is for the jury.”

§ 10. Trial. A. Conduct'of trial in general.-—Separate trials of persons

jointly indicted is in the discretion of the court"1 and must be asked before trial."

By statute in some states, one jointly indicted may have his co-dcfendant tried first

in order to secure the benefit of his evidence." Consolidating indictments is

same as charging several crimes in one, within provision against cuinulating sen

[Tex. Cr. App.] 73 S. W. 965. A state statute

requiring corroboration of accomplices does

not control in federal court. Hanley v. U. S.

[C. C. A.] 123 Fed. 849. It is sufficient if

he is corroborated as to the main facts,

though not as to some of the details. Lock

lln v. State [Team Cr. App.] 75 S. W. 305.

Testimony of an accomplice clearly corrob—

orated by circumstances is suificient to sup

port a verdict of guilty. Stiles v. State [Tex.

Cr. App.] 75 S. W. 511. Acts, statements or

declarations of an accomplice are not corrob

orative of her testimony. Seduction. Bar

nard v. State [Tex. Cr. App.] 76 S. W. 475.

83. Mere nondisclosure does not make one

an accomplice. Bird v. U. S., 187 U. S. 118. 47

Law. Ed. 100; Cruse v. State [Tex. Cr. App.]

77 S. W. 818; Martin v. State ['llex. Cr. App.]

70 S. W. 973. A woman under age of con

sent is not an accomplice though she con

sents to the intercourse. Smith v. State [Tex

Cr. App.] 73 S. W. 401. That one was joint

ly indicted does not make him an accomplice

if there was no evidence of his guilt. Walk

er v. State [Ga] 45 S. E. 608. Testimony of

a sister, in a. prosecution for incest, as to

fact of seeing defendant sitting on the bed

in which she and her sister, upon whom the

incest was committed, held not to constitute

her an accomplice. Ingram v. State [Tex.

Cr. App.] 75 S. W. 304. The prosecuting

witness in local option cases is not an accom

plice. So provided by statute. Smith v.

State [Tex. Cr. App.] 77 S. W. 801.

84. Thief is not an accomplice of one re

ceiving stolen goods. State v. Enchman [N.

J. Law] 53 Atl. 1046. The person paying a

bribe is an accomplice of the person who

receives it. People v. Bissert, 172 N. Y. 643.

Consenting woman on Whom abortion is

practiced is not technically accomplice of

one attempting to produce it. State v. Carey

[Conn.] 66 Atl. 632. An accessory after the

fact is not an accomplice. State v. Phillips

[5. D.] 98 N. W. 171. The test of whether

a. witness is an accomplice is whether he

could have been indicted for the offense.

Suborner is not accomplice of perjurer.

Stone v. State [Ga.] 45 S. E. 630. That a

witness was an accomplice in a homicide

does not make him an accomplice in perjury

committed by defendant at the inquest.

Stanley v. State [Tex. Cr. App.] 74 S. W. 320.

85. Frazier v. Com. [Ky.] 76 S. W. 28;

People v. O'Farrell [N. Y.] 67 N. E. 588.

88- Blnes v. State [Ga.] 45 S. E. 376; An—

thony v. State [Fla] 32 So. 818; State v.

Keller [Idaho] 70 Pac. 1051. Finding of body

bearing marks of violence .held sufficient.

Hunt v. State [Ala] 33 So. 329.

87. The corpus delicti need not be proven

independently of the confession, but it is

sutiicient if there be evidence corroborating

the confession in respect thereto. State v.

Coats [Mo.] 74 S. W. 864. Confession may

be considered with other evidence to estab

lish corpus delicti. Gray v. State [Tex. Cr.

App.] 73 S. W. 858.

88. Owen v. State [Ga] 46 S. E. 433. Con

viction on confession and proof of corpus

ilelicti sustained. Mitchell V. State [Fla]

33 So. 1009.

80- Condition of injured person imme

diately afterward and declarations by her

part of the res gestae sufficient to corrobo

rate confession. Joinder v. State [Ga.] 46 S.

E. 412. Proof of corpus delicti and presence

of defendant alone near scene of crime is

sufficient to corroborate a confesson. Sanders

v. State [Ga.] 45 S. E. 365.

90. It should be considered as a. whole.

Kirby v. State [Fla] 32 So. 836.

91. Henry v. People, 198 Ill. 162:

Prater. 52 W. Va. 132. In a trial for mis

demeanor. State v. Davis [Kan] 73 Pac.

87. An affidavit by a defendant stating that

there is evidence admissible against co

defendants not admissible against him does

not entitle him to a. severance, where the evi

dence does not relate to reputation, under

Laws Colo. 1891, p. 132. Moore v. People

[Colo.] 73 Pac. 30. On an indictment for

conspiracy a. defendant is not entitled to a

severance where the evidence, consisting of

acts of his co-conspirators, is admissible

against him when the conspiracy is proved.

Id. W'here two are indicted for the same

transaction made up of two different killings,

there may be a. severance [Coda Cr. Proc.

1895, art. 707]. Terry v. State [Tex. Cr.

App.] 76 S. W. 928.

92. Motion for severance cannot be made

after jury is impaneied. Crawford v. State

[Tex. Cr. App.] 74 S. W. 552. Severance is

discretionary when claimed after court sets

trial day as provided by rule 32. Severance

asked on trial day refused. Hudson v. State

[Ala] 34 So. 854.

03. Under Code Cr. Proc. art. 707, where

a defendant makes affidavit that the evidence

of the other party is material to his defense

and believes that there is not sufficient evi

dence to convict him, it is error to dismiss

as to such defendant and not require him

to be first tried. thus permitting him on the

trial of afliant to refuse to testify on the

ground that his evidence might incriminate

him. Manor V. State [Tex Cr. App.] 77 S.

XV. 785

State v.
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tences.“

sanity."

Appointment of counsel.—The court has power to appoint private counsel

to assist in the prosecution.“ An indigent defendant is entitled to have counsel

appointed to defend him.‘'7 The court may refuse to permit the defendant’s at

torney to withdraw after a continuance has been denied and a jury has been called."

Names of witnesses may be indorsed at any time before the jury is sworn.”

Witnesses whose names are not indorsed on the indictment may be admitted.1

Giving of list of witnesses has been held a. substitute for indorsement on the in

It is reversible error to refuse a separate jury trial of the issue of in

formation.2

The state need not call all the eye-witnesses,“ nor all the witnesses whose

names are indorsed on the indictment.‘

ness is discretionary.”

Allowance of time to consult with a. wit

Even temporary absence of the judge from the court-room

is fatal,“ but the court may, during the argument, occupy himself in drawing in

structions.’

Defendant must be present in court during the whole of a. trial for felony,ll

but cannot be compelled to be present at a view.’

It is discretionary to put witnesses under the rule,1° or to send the jury out

04. U. S. Rev. St. 5 5480. Hanley v. Unit

ed States [0. C. A.] 123 Fed. 849.

85. Rev. St. 5 7240. Rosselot v. State, 23

Ohio Circ. R. 370. The procedure prescribed

by Bates’ Ann. St. E 7240. for trial of a. plea

of insanity must be strictly followed. State

v. Roselot [Ohio] 68 N. E. 825. An applica

tion for a. commission to try sanity is prop

erly denied where defendant has been ex

amined by experts appointed by the court

who concur in pronouncing him sane. Peo

ple v. Tobin [N. Y.] 68 N. E. 359.

96. IIinsdale County Com'rs v. Crump

[Colo. App.] 70 Fee. 159. Though he is paid

by private persons. State v. Tighe, 27 Mont.

327, 71 Pac. 3. By the express provision of

Rev. St. 5 4504. the law partner of the dis

trict attorney may assist him. Kraimer v.

State [Wis.] 93 N. W. 1097.

97. State v. Bridges. 109 La 530. Mills'

Ann. St. C010. 5 1025. Inks County Com'rs

v. Glynn [Colo. App] 74 Pac. 839. His rights

are fully preserved where an inexperienced

attorney is appointed before trial, and one

'of experience to conduct the trial. Simmons

v. State, 116 Ga. 683. The appointment of

counsel for indigent persons arraigned with

out counsel must be made at their request

or desire under Code Cr. Proc. N. Y. 5 308.

People v. Grout, 84 N. Y. Supp. 97. The

court's authority to make such appointment

is not limited to the arraignment but may

be made at any time before or at the trial.

Id.

98. State v. Fuller [La] 35 So. 895.

00- Stnte v. Lewis [“’ash.] 72 Pac. 121.

Or by leave of court during the trial. Laws

1899, p. 125. provides for indorsement at such

time "before trial" as the court may direct.

State v. “'iimbusse [Idaho] 70 Pac. 849.

1. People v. Hammond [Mich.] 93 N. W.

1084. Allowing witnesses to testify on re

buttal although their names are not in

dorsed on the information is not error. State

v. Champoux [“'ash.] 74 Pac. 557.

2. State V. Beidlng [Or.] 71 P80. 330.

8. State v. Tighe. 27 Mont. 327. 71 P210. 3.

it the corpus delicti is admitted. the state

cannot after it has rested on circumstantial

evidence be compelled to call an eye wit

ness. unfriendly to it, and who has previous

ly admitted that his intoxication at the time

was such that he knew nothing about the

facts. Holloway v. State [Tex. Cr. App.] 77

S. W. 14. The state cannot be compelled to

call defendant‘s wife though she was the

only eye witness and defendant waived his

objection to her testifying. People v. Hoss

ler [Mich] 97 N. W. 754.

4. Carla v. People. 200 111. 494.

5- Allowance of five minutes only held not

an abuse of discretion. Hudson v. State

[Tex. Cr. App] 70 S. W. 764. The court has

discretion to refuse an opportunity to pri

vately consult a witness already called.

Hudson v. State [Ala.] 34 So. 854.

6. Stokes v. State [Ark.] 71 S. W. 248.

7. State v. Burns [Iowa] 94 N. W. 238.

8. Giving additional instructions in de

fendant's absence error. Bailey v. Com., 24

Ky. L. R. 1419. 71 S. W. 632; Hopson v. State,

116 Ga. 90. Examination of witness in de

fendant’s absence requires a mistrial though

the witness was afterward re-examined.

Booker v. State [Miss] 33 So. 221. The giv

ing by the jurymen of their initials to the

clerk for insertion in the record. after ren

dition of verdict and discharge of the jury is

no part of the trial. Swan v. State [Miss]

33 So. 223. Defendant need not be present

on motion for new trial. State v. Mortensen

[Utah] 73 Pac. 662.

0. As this would he compelling him to

give evidence against himself. State v. Mor

tensen [Utah] 73 Pae. 5G2. Failure of the

court to compel the accused to be present in

person at a view of premises. upon desire

of his counsel not to do so is not in viola

tion of the accused‘s constitutional right to

be confronted with witnesses. Id. '

10. Putting of witnesses under the rule.

and allowing witnesses to testify after vio

lation of the rule is discretionary. Loose v.

State [Wis.] 97 N. W. 526. That one sum

moned but not examined remained in court

is not error. Sylvester v. State [Fla.] 35 So.

142. Instructing witnesses not to converse

with other persons and allowing witnesses
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during an argument on the admissibility of confessions.n The right of de

fendant to confront the witnesses12 may be waived,“ and is not infringed by the

reading of testimony at a former trial.“ The making of a supplemental state

ment by defendant is not a matter of right.“ He cannot be cross-examined

on such statement." The court may in its discretion suspend the trial for

a short time." Allowance of time for consultation is discretionary." The

court may on reversible error being committed order a mistrial," and may of

its own motion stop acts which might cause a mistrial,” or strike answers to

had questions.,1 The court may examine a witness.“ Defendant may be re

quired to stand up to be identified in court." Physical examination of state’s

witnesses cannot be compelled.“ The accused on a proper motion has a right

to the inspection of public documents.” The order of proof is in the discre

tion of the court,“ as is the reopening

who have testified to return to the room with

the other witnesses is discretionary. Kelly

v. State [Ga] 45 S. E. 413. It is not ground

to set aside a verdict that the court per—

mits expert witnesses to remain in the court

room during the trial. State v. Forbes [La]

35 So. 710.

11. People v. Kent. 83 N. Y. Supp. 948.

12. Certificate of clerk that he found no

record of a certain marriage held inad

missible. People v. Goodrode [Mich.] 94

N. W. 14. School census held admissible.

McAnally v. State [Tcx. Cr. App] 73 S. W.

404. Prosecutions in state courts are not

within amendment six, constitution of the

United States, entitling the accused to be

confronted by the witnesses against him.

People v. Walsh. 84 N. Y. Supp. 703.

13. Odell v. State [Tex. Cr. App.] 70 S. W.

964. The right of defendant to be confront

ed by the witnesses against him may be

waived by counsel. And a. trial for misde

meanor may be had in the absence of the

defendant if he appear by counsel under Code

Cr. Proc. N. Y. Q 356. People v. Welsh, 84

N. Y. Supp. 703. A stipulation in open court

by the defendant admitting that if a certain

witness were present he would testify to cer

tain facts and agreeing that it should be sub

mitted to the jury is not in violation of the

constitutional right to be confronted by wit

nesses against him. State v. Mortensen

[Utah] 73 Fee. 562.

14. Defendant having had the opportunity

there to confront the witnesses. State v.

Kline. 109 La. 603; State v. Banks [La.] 35

So. 370: People v. Elliott. 172 N. Y. 146.

15. Dixon v. State. 116 Ga. 186.

16. Even as to a matter which he referred

to in response to a suggestion of his coun

sel. VVaiker v. State. 116 Ga. 537.

17. Walker v. State. 116 Ga. 537; Perry

v. State. 116 Ga. 850; Clark v. State [Ga.] 43

S. E. 853. The court may temporarily sus

pend th'e trial to investigate a charge of

bribery of witnesses. People v. Salisbury

[Mich.] 96 N. W. 936.

18. A request by the state after it had

closed its case to withdraw one of the de

fendants from the stand to consult with him

before testifying as a witness of the defend

ant is properly granted. State v. Gosey.

111 La. —-'-. 35 So. 786. A request by de

fendant‘s counsel, on a trial of two. to with

draw the other defendant from the stand to

interview him before testifying is properly

refused. Id.

of the case for further evidence." Ad

1 9.

20.

Oliveros v. State [Ga] 45 S. E. 505.

Patton v. State. 117 Ga 230.

21. Jarvis v. State [Ala.] 34 So. 1025.

22. If questions are not put in a prejudi

cial form. People v. Hackett. 82 App. Div.

[N. Y.] 86; Deal v. State [Ala.] 35 So. 58.

23. Coles v. State, 23 Ohio Circ. R. 313.

21» A physical examination cannot be

compelled in a. prosecution for slander to

support the accused’s statements. Bowers v.

State [Tex. Cr. App.] 75 S. W. 299.

25. As a record of proceedings before a

Justice which is in the hands of the state.

Jenkins v. State [Tex. Cr. App.] 75 S. W. 312.

28. Admission of evidence not relevant

until connected held not error. People v.

Monroe. 138 Cal. 97, 70 Pac. 1072. Communi

cation of threats may be excluded until it is

shown that the threats were made by de

ceased. Hudson v. Com.I 24 Ky. L. R. 785.

69 S. W. 1079. Admission of evidence in re

buttal which belongs to the state's case in

chief. State v. Hunter [Iowa] 92 N. W. 872:

Bryan v. State [Fla.] 34 So. 243; Davis v.

State [Fla.] 82 So. 822. But see-Mosley v.

Com.. 24 Ky. L. R. 1811. 72 S. W. 344. The

admission of evidence in rebuttal which

should have been introduced in chief is not

error of which the defendant can complain

unless the trial court’s discretion was abused

to his prejudice. Porter v. People [Colo.] 74

Pae. 879. It is within the discretion of the

court to permit counsel for the state to in

troduce evidence of which he learns after

the state rests in chief. State v. Dunn [Mo.]

77 S. W. 848. Where one witness fixed the

time of the offense as October and another

stated generally that it was in the fall. and

defendant proved an alibi for the month of

October. it was not error to admit testimony

in rebuttal fixing the time in September.

Turpin v. Com.. 25 Ky. L. R. 90. 74 S. W. 73 .

Where the clothes of' a prosecuting witness

have been previously identified. they may be

exhibited to the jury after the state has

closed its case. State v. Thornhill [Mo.] 76

S. W. 948. It is a matter of discretion with

the court to reopen an examination of wit

nesses. State v. Robertson [La.] 35 So. 375.

27. Anthony v. State [Fla] 32 So. 818:

Duggan v. State. 116 Ga. 846: Dodson v.

State [Ten Cr. App.] 70 S. W. 969; Kelly v.

State [Tex. Cr. App] 71 S. W. 756; Ferrell v.

State [Fla..] 34 So. 220. Refusal to allow de

fendant to be recalled after argument had

commenced held error. Lewandowski v.

State [Tex. Cr. App.] 72 S. W. 594. Reopen
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mission of evidence on promise to connect it is error, where both the court

and the district attorney knew that such connection could not be made." The

district attorney cannot be required to make a statement of what the state

will undertake to prove before introducing evidence." It is not error to exclude

repetition” or cumulative evidence,'1 or evidence on a point covered by an admis

sion." Staimtes sometimes permit the court in its discretion to allow a view."

Remarks of the court are not ground for reversal unless both improper and

harmful.“ Private conference between court and counsel is to be avoided.”

Demonstrations by the spectators are highly improper, but are not always

deemed prejudicial."

ing for additional evidence is discretionary.

Green v. State [Ga] 45 S. E. 990. Refusal to

reopen the case to allow statement by de

fendant held proper. Dunwoody v. State

[Ga.] 45 S. E. 412. Under Rev. St. Wyo. 1899,

i 5371, prescribing the order of proceedings

in criminal cases it is not an abuse of dis

cretion for the court to refuse to permit the

defendant to explain certain statements al

leged to have been made by him, after the

evidence is concluded. Ketfer v. State

[Wyo.] 73 Pac. 556. By statute in some

states evidence oi.‘ material character may be

introduced at any time before the closing of

the argument. Fugett v. State [Tex. Cr.

App.] 77 S. W. 461.

28. Tijerina v. State [Tex. Or. App.] 74

S. W. 913.

Poole v. State [Tex. Cr. App.] 76 S.

W. 565.

30. State v. Rodman [Mo.] 73 S. W. 605.

Exclusion of question calling for repetition

01' “exact words" not error and not harmful.

Mathis v. State [Fla] 34 So. 287. Exclusion

of question on cross-examination calling for

repetition sustained. State v. Donovan [Vt.]

55 Atl. 611. Questioning a witness directly

as to a certain matter after his denial there

of is not prejudicial error. Asking him

whether he had not made a certain memo

randum after his denial that it was in his

handwriting. People v. Dowell [Cal.] 75

Pac. 45.

81. State v. Johnson IS. 0.] 44 S. E. 58;

Lockland v. State [Tex Cr. App.] 73 S. W.

1054.

32. Character of defendant. Wilson v.

State [Tex. Cr. App.] 72 S. W. 862.

83. Litton v. Com. [Va.] 44 S. E. 923. A

statute authorizing the trial judge to permit

the jury to view the place of the offense lim

its the inspection to inanimate objects [Pen.

Code Mont. i 2097]. State v. Landry [MontJ

74 Fee. 418.

84. Perry v. State, 116 Ga. 850. Remark

that question was about an immaterial mat

ter harmless. State v. May [Mo.] 72 S. W.

918. It is not prejudicial error for the court

to remark in excluding testimony that he

had ruled on a. similar question before. and

he desired the ruling of the court respected.

Willis v. State [Team Cr. App.] 75 S. W. 790.

Addressing prosecutrix as “my girl" harm

less. State v. Burns [Iowa] 94 N. W. 238.

Remark allowing comment by prosecuting

attorney on occurrences in the court room

held not to show bias. Clark v. State [6a.]

43 S. E. 853. Remark that it was immate

rial what defendant was doing several years

before held not to belittle evidence of his

good character. Wilson v. State [Tex. Cr.

Anal 73 8. W. 862. Remark on plat being

oflered and objected to "Tie a piece of red

tape around it and go ahead with the case"

is harmless. Ragland v. State [Ark] 70 S.

W. 1039. Reproaching jury in similar case

for verdict of acquittal received during the

trial not ground for reversal. Lehman v.

D. 0., 19 App. D. C. 217. Remark that delay

was caused by request that charge be put in

writing is harmless. Hodge v. State, 116 Ga.

852. Asking accused if he objects to the

jury separating for meals is harmless. State

v. Regard, 65 Kan. 716, 70 Pae. 634. Re

mark that examination of witness had been

unusually protracted is harmless. Com. v.

Coughlin, 182 Mass. 558. Remarks on evi

dence, which the jury are told to disregard

is harmless. State v. Gatiin, 170 M0. 854;

State v. Humphreys [Or.] 70 Fee. 824. Re

mark that evidence was not part of res ges

tae but might be considered as corrobora

tion held error. Bradshaw v. State [Tex. Cr.

App.] 70 S. W. 215. \Vliere defendant's state

ment is rambling and irrelevant the court

may admonish him to come to the issue.

Long v. State [Ga.] 45 S. E. 416. Remark

in admitting evidence that it was material,

held not error. Cogdell v. State [Tex. Cr.

App.] 74 S. W. 311. Remark which might be

construed as approving the explanation giv

en by a witness of a mistaken statement held

error. Potter v. State [6a.] 45 S. E. 37. It

is error for the court to ask an expert who

had testified to defendant's insanity his opin

ion as to the sanity of the persons who had

recently burned a negro accused of crime.

Lowe v. State [Wis.] 96 N. W. 417. Telling

counsel his “head is full of cobwebs" is in

discreet but not necessarily error. Mathis v.

State [Fla.] 34 So. 287. The court's remark

in overruling a motion to open the case to

admit other evidence that "it is no issue in

this case. and the jury will disregard from

their deliberations the matter suggested” is

not a comment on the evidence and objection

able. State of Eubank [Wash] 74 Pac. 378.

The court should use no language within

hearing of the jury tending to comment on the

evidence. State v. Shuft [Idaho] 72 Pac. 664.

The court should be careful in admonishing

counsel either for state or defendant lost

in so doing the influence of counsel may he

improperly weakened or disparaged with

the Jury. Remarks of the trial judge in

ruling on the admissibility of evidence held

erroneous. Poole v. State [Tex. Cr. App.]

76 S. W. 565.

85. Matters arising for decision should not

be the subject of private conference between

court and counsel. They should be heard and

decided in presence of opposing counsel.

Peaden v. State [Fla] 35 So. 204.

88. Applauding of prosecuting attorney's
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(§ 10) B. Arguments and conduct of counsel.3'—In the absence of statute,

the number“ and order of the arguments,“ and the length of time allowed,“

is in the discretion of the court, though it is sometimes held that in a capital case

any limitation of time is error.‘1 It is the duty of the prosecuting attorney to see

that defendant has a fair trial, and he shoiild abstain from artifice and insinua

tion,"2 such as unfair conduct in offering evidence and examining witnesses‘3 or

jurors.“ He may in his opening state any facts which he has a right to prove,45

and argue the efiect thereof.“ He may in argument refer to his own lack of

interest in the result," to the necessity of enforcing the laws,“ to the infrequency

with which capital punishment has been inflicted in that locality,“ to the man

ner of defendant during the trial,“0 and may discuss the evidence to the same

extent as in a civil case,“ and assert conclusions therefrom,“ may make :1 dia

argument held not prejudicial. State v. Car

trell, 171 M0. 489. Concerted leaving of

court room during argument of defendant’s

attorney held ground for reversal. State v.

Wilcox, 131 N. C. 707.

37. Curing misconduct by withdrawal or

admonition, see post, § 16.

38. Under the express provisions of Comp.

St. Q 2899, defendant has a. right to be heard

by two attorneys. Territory v. Sheron [N.

M.] 70 Pac. 562. Where the statute gives a

right to two arguments on each side the

state may make two though defendant's

counsel declined to argue the case. Wilson

v. State (Tex. Cr. App] 72 S. W. 882.

39. Where documentary'evidence has been

introduced by defendant he is not entitled

to open and close as having introduced no

"testimony" [Pen. Code, § 1029]. Hargrove

v. State [Ga.] 45 S. E. 58.

40. Allowing defendant's counsel 80 min

utes where 15 witnesses were examined sus

tained. Barr v. People [Colo.] 71 Pac. 392.

Allowance of 20 minutes sustained. Wright

v. U. S. [Ind. '1‘.) 69 S. W. 819. Limitation to

two hours on each side sustained in homi

r-ide case. Harris v. Com. [Ky.] 74 S. W.

1044.

41. State v. Tighe, 27 Mont. 327, 71 Pac. 3.

42. State v. Irwin [Idaho] 71 Pac. 608.

43. Repetition of questions as to past mis

conduct ot defendant after ruling against the

same. People v. Derbert, 138 Cal. 467', State

7 Irwin [Idaho] 71 Pac. 608. Offering evi

dence which had been excluded on a former

trial held not error. Barr v. People [Colo.]

71 Fee. 392. A statement that the state will

not call a. certain witness because it will

not vouch for his credibility held not im

proper. Carle v. People, 200 Ill. 494. Ques

tions designed only to create prejudice. Tijer

ina v. State [Tex. Cr. App.] 74 S. W. 913.

A state’s attorney's remark: "Yes, it was an

injustice not to let you testify in French"

to a. state‘s witness is without prejudice to

the accused and no ground for setting aside

the verdict. State v. Halllday [La] 35 So.

380. Where a prosecuting attorney aban

dons a. line of examination, to which objec

tion is sustained, it is not misconduct. in

asking questions thereon. People v, Glaze

[Cat] 72 Pac. 965. An attempt by the prose

cuting attorney to introduce the record of

a previous conviction for larceny, is preju

dicial. A justice of the peace was called,

the fact that he had been justice of the

peace established, and the prosecuting at

torney then said: "I wish you would turn

to your docket, State of Missouri v. John

Rose. for larceny." State v. Rose [Mo] 76

S. W, 1003. It is prejudicial error to place

the defendant's wife. whom he had married

the day before the trial, on the stand and

compel him to object to her testimony

against him. Moore v. State [Tex. Cr. App.]

76 S. W. 497.

44. Error to ask jurors if they knew cer

tain other persons under indictment for the

same offense. State v. Meyscnburg, 170 Mo. 1.

45. That before the crime defendant was

shabbily dressed and without means of sup

port. State v. Gartreil. 111 M0. 489. Facts

tending to show conspiracy. People v. Gors

line [MichJ 94 N. W. 16. Where counsel in

good faith stated his intention to prove in

competent matters but desisted promptly on

intimation from the court that such proof

was inadmissible there is no error. State v.

Trusty [Iowa] 97 N. W. 989. Statements in

opening not supported by evidence improper.

Paulson v. State [Wis] 94 N. W. 771. High

ly prejudicial comments on the defendant's

character by the prosecuting attorney in his

opening statement are grounds for reversal.

Marshall v. State [Ark.] 75 S. W. 584.

48. A statement that defendant must show

what he did with certain bloody clothing

is not objectionable as a statement that

defendant must testify. State v. Greenlcaf.

71 N. H. 606. A statement that the jury

could act on their common knowledge that

houses of prostitution could not run without

the aid of the police is improper. People v.

Bissert, 172 N. Y. 643.

47. Webb v. State [A121,] 33 So. 487.

48. State v. John [Iowa] 93 N. W. 61.

An appeal for conviction based only on the

evidence is not improper. Parker v. State

[Neb.] 93 N. W. 1037. A statement that. an

acquittal would make the jury particeps

criminis is ground for reversal. People v.

Bissert, 172 N. Y. 643. Statement that the

community having refrained from lynching

defendant expected the jury to impose capi

tal punishment is improper. Fredericson v.

State [Tex. Cr. App.] 70 S. W. 754. Re

marks on tendency and dangers of lynching

hold proper where defendant was accused

of murder by lynching. Jackson v. State

[Aim] 34 SD. 188.

49. Moore v. State [Tex. Cr. App.] 70 S.

W. 89.

50- State v. Gatlin, 170 Mo. 354.

51. People v. Doody, 172 N. Y. 165. A

statement that defendant offers no contra.

diction but his own testimony is proper it
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gram to illustrate his argument," or use a plat not in evidence which has been

referred to by defendant’s counsel,“ may read the statute under which the prose

cution was had," and where the jury are judges of the law, may read reported de

cisions.“ He should not refer to matters outside the issues“ or not sustained

by the evidence," nor state his personal belief of defendant’s guilt.“ He can

not argue that objections made to testimony show a desire to avoid disclosure of

the facts“ or that requesting a charge on mitigation was an admission of guilt;61

nor can he comment on failure of defendant to oifer evidence of his good char

acter."2 Defendant’s failure to call his wife as a. witness," or to call a witness

who testified on a former trial,“ is a proper subject of comment; but his own fail

ure to testify cannot be referred to.“

Hawkins v. State [Tex. Cr. App.] 71

S. W. 756. Refusal to interfere with illogical

or baseless argument not error. Suggestion

that witnesses who had come from a distance

were all untrustwarthy because one was

proven so. Sylvester v. State [Fla] 35 So.

142. Statement that a certain saloonkeeper

"and his gang" tried to prove an alibi for

defendant when he was arrested held a prop

' er comment on the evidence. Hawkins v.

State [Tex. Cr. App.] 71 S. NV. 756. Differ

ence in conduct of policemen after they dis

covered that accused was an officer may be

commented on. People v. O’Connor, 82 App.

Div. [N. Y.] 55. Statement that if all but

‘ one were shown innocent the remaining one

must be guilty and that he dared defendant

to arraign the other men in the neighbor

hood held not misconduct. Alderson v. Com.

[Ky.] 74 S. W. 679. Remark of prosecuting

. attorney as to the manner in which con

fession was made held not ground for re

versal. State v. Nelson [Minn.] 97 N. W.

652. So long as counsel is within the issues

. and evidence the manner of making his argu

ment is within the discretion of the trial

court. People v. Conklin, 175 N. Y. 333.

Argument based on the evidence that an

other crime was the motive for the one in

Issue is admissible. Binyon v. U. S. [Ind. T.]

76 S. W. 265. Where the evidence shows

that defendant had been in the penitentiary.

the prosecuting attorney may allude thereto

in argument. May state that defendant's

name is written on the walls of the peni

tentiary. State v. Boyd [Mo.] 76 S. W. 979.

Remarks of prosecuting attorney in com

menting on evidence held to be a legitimate

argument. Ingram v. State [Tex. Cr. App.]

75 S. \V. 304. It is not error for the prose

cuting attorney to state to the Jury in his

arguments. facts intended only as an iluus

tration, not intending them to be used as

hots in the case or to become factors in

the formation of the verdict. Dennis v. State

[Mo.] 35 So. 651.

52. The assertion of a. conclusion fairly

inferahle from the evidence is‘ not error.

Sims v. State [Ga] 45 S. E. 621.

53. Russell v. State [Neb.] 92 N. W. 751.

5|. Crawford v. State [Ga] 43 S. E. 762.

55. The presecution was for seduction

and the statute read contained a. provision

that if defendant marry the woman after

conviction it barred the penalty. State v.

Dent, 170 Bio. 398.

56. Counsel may read judicial opinions

with so much of the facts therein as are

proper to the understanding thereof. Crlbb

v. State [6a.] 45 S. E. 396.

true.

Where defendant goes on the stand, the de

61. Statement that defendant's counsel

was employed only in desperate cases held

improper but harmless. Johnson v. Com..

24 Ky. L. R. 842. 70 S. W. 44. Statement

that defendant intended to commit also a

crime not charged is improper. Long v.

State [Miss] 33 So. 224. On prosecution

under liquor laws, a reference to a murder

growing from violation thereof is improper.

State v. Tuten, 131 N. C. 701. Statement

that had defendant married prosecutrix his

parents would have had no cause to mourn

held not error. State v. Burns [Iowa] 94

N. W. 238. Refusal to permit argument on

excluded issue is proper. Jarvis v. State

[Ala.] 34 S0. 1025.

58- Reference to unproven statement of

state's Witness corroborating his testimony

improper. State v. Greenleaf. 71 N. H. 606.

Statement that certain witnesses not called

were subpoenaed by defendant improper.

State v. Geode [N. C.] 43 S. E. 502. The

mere fact that a club was found near the

scene of the murder does not support a

theory that the crime was committed there

with. and it is error to allow argument based

thereon. People v. Montgomery [N. Y.] 68

N. E. 258. In arguing on motive it is not

error for counsel to state that "there was

some mysterious feeling of jealousy between

defendant and deceased, which under the law

the state was not permitted to show." State

v. Dunn [Mo.] 77 S. W. 848.

59. Reed v. State [Neb.] 92 N. W. 321.

00. Com. v. Coughlin, 182 Mass. 558.

61. “'hite v. State [Ala.] 34 So. 177.

02. Failure of defendant to put his repu

tation in issue cannot be referred to. Cline

v. State [Tax Cr. App.] 71 S. W. 23. Urging

inferences from the failure of defendant to

offer evidence of his good character is im

proper. State v. “'illiams [Iowa] 97 N. W.

992. Except where defendant's counsel in

nrgument asked why the state did not at

tack it. Jones v. State [Tex. Cr. App.] 71

S. W. 962. Comment on failure of defendant

to bring witnesses as to his character is not

justified by argument for defendant com

menting on failure to attack character.

State v. Shipley [Mo.] 74 S. W. 612.

63. Richardson v. State [Tex. Cr. App.] 70

S. W. 320; Locklin V. State [Tex. Cr. App.]

75 S. W. 805.

84. State v. Parker [Mo.] 72 S. W. 650.

65- State V. Stoffels [Minn.] 94 N. W. 675,

Statement that certain evidence is not con

tradicted is not such a. reference though

defendant was the only one who could con

tradict it. State v. Snider [Iowa] 91 N. XV.

762; State v. Hasty [Iowa] 96 N. W. 1115
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cisions are in conflict as to right to comment on his failure to testify as to cer

tain matters.“ The character and conduct of defendant as they appear in the

evidence may be referred to," but abusive language is improper." Explanations

of procedure and in anticipation of the charge are of doubtful propriety.“ A

statement as to what was done during the deliberations of a jury at a former

trial is not regarded as a reference to a former conviction within a statutory pro

hibition."

Argument by defendant’s counsel."—Counsel may be stopped from arguing

before the jury a proposition of law contrary to the well established law of the

state."2 If counsel for defendant is permitted to go outside the record in argu

ment, the state may do likewise in answering it."

People v. Hammond [Mlch.] 93 N. W. 1084.

A statement that only defendant and prose

cutrix knew the facts; that prosecutrix had

told her story and there was nothing to

prove it untrue, is a reference to defend

ant's failure to testify. People v. Payne

[Mlch.] 91 N. W. 739. Statement that when

defendant's counsel said that the witnesses

for the prosecution were the only persons

who knew certain facts he forgot his client

is not improper. People v. Hammond [Mlch.]

98 N. W. 1034. Though the reference be

made by way of disclaimer of intent to urge

any inference therefrom it is reversible error.

Jackson v. State [Fla.] 34 So. 243. Discus

sion of defendant's failure to testify is

ground for reversal though the jurors con

curred in saying that it did not influence

them. Fine v. State [Tex. Cr. App.] 77 S.

W. 806. An allusion to defendant's failure

to testify need not be direct in order to

justify a_reversal. In alluding to an ab

sence of proof, the prosecuting attorney

pointed his finger at defendant. and the

court cautioned and directed the jury to dis

regard his remarks in such connection and

also reprimanded the attorney. Washington

v. State [Tex. Cr. App.] 77 S. W. 810. A

remark of the prosecuting attorney in his

argument that “there sits as guilty at man

as was ever tried for stealing a. horse, and

why is there not some one here to deny these

things?" is not improper as calling the

jury's attention to the fact that the de

fendant did not testify. Wingo v. State

[Tex. Cr. App.] 75 S. W. 29.

66. Where defendant goes on the stand

his failure to testify as to certain matters

cannot be commented on. State v. Guinn

[Mo.] 74 S. W. 614. Prosecuting attorney

may comment on the accused’s testimony

failing to deny statements made by other

witnesses. People v. Wong Bin [CaL] 72

Pac. 505.

67. Statement that it would be best for

defendant's father if defendant were con

victed sustained. Puckett v. State [Ark.]

70 S. W. 1041. Statement that defendant

had been arrested so often that he could not

remember how often held proper. Williams

v. U. S. [Ind. T.] 69 S. W. 871. Severe ar

raignment of defendant sustained. Howard

v. Com., 24 Ky. L R. 950. 70 S. W. 295.

Statement that after the crime everybody

went to see about defendant held error.

State v. Greenleaf, 71 N. H. 606. Remark

that certain conduct was appropriate for the

stage but should not be permitted in real

life held harmless. People v. O‘Connor, 82

App. Div. [N. Y.] 55. It is not cause for re

versal of a. conviction of manslaughter that

the prosecuting attorney in his argument

referred to the accused as a murderer and

the crime as the most tragic ever committed

in the county. Carroll v. State [Ark.] 75

S. W. 471.

68. Statement that the defense was

“brutal, cowardly and contemptible," and

that had prosecutrix had male relatives no

trial would be needed is improper. People

v. Payne [Mlch.] 91 N. W. 739. That de

fendant was a bad man held not improper.

People v. McDonald [Mlch.] 94 N. W. 1064.

Reference to defendant as a. "brute" held

not misconduct where the evidence showed

rape with circumstances of aggravation,

State v. Allen [Mo.] 74 S. W. 839. Refer

ence to defendant as an "assassin" and a

"snake" held not improper. State v. Gar

treil, 171 Mo. 489. Reference to the crime

as one of the worst ever committed in the

county held not ground for reversal. Fred

ericson v. State [Tex Cr. App.] 70 S. W. 754.

09. Reference to right of appeal and to

the pardoning power held not ground for

reversal. State v. Rodman [Mo.] 73 S. W.

605. Remark that case was moved pending

an election because of strenuous efforts by

defendant to delay it held not ground for

new trial. People v. O‘Connor, 82 App. Div.

[N. Y.] 55. Argument and illustration that

however weak the evidence the court was

bound to submit an issue approved. Hud

son v. State [Tex. Cr. App.] 70 S. W. .764.

70. Code Crim. Proc. 1895, art. 823. Gaines

v. State [Tex. Cr. App.] 77 S. W. 10. An

accidental reference to defendant's former

trial as a conviction is not reversible error

where the prosecuting attorney corrected

the mistake in his argument on his atten

tion being called to it, and the court in

structed the jury to disregard the remark.

Dina. v. State [Tex. Cr. App.] 78 S. W. 229.

71. Where it appears that the principal

witness for the state appeared also against

other persons who were acquitted. defend

ant's attorney is entitled to comment there

on. State v. Hall [N. C.] 44 S. E. 553.

Counsel for the accused cannot make state

ments in the presence of the Jury making

admissions against him, and it is error to

instruct the jury that they may consider

such statements. State v. Shut! [Idaho] 72

Fee. 064. Comment on defendant's refusal

to answer questions of police after arrest

as indicating guilt held not improper. Peo

ple v. McDonald [Mlch.] 94 N. W. 1064.

'72. As that a. verbal agreement of the

accused and his victim to take each other

for man and wife constitutes marriage.
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(§ 10) 6'. Questions of law and fact—Questions of fact in criminal cases

are peculiarly within the province of the jury.“ Among such questions are the

place where the offense was committed," the credibility of witnesses," sufiiciency

of evidence," even where it is uncontradicted.Ts Whether defendant was extra

dited for the offense on trial," or whether the warrant is valid,“ are questions

of law. The right of counsel to appear is a question of law for the court."

(§ 10) D. Taking case from jury—In some states peremptory directions

for acquittal are not allowed,“2 and even when proper, the giving thereof is dis

cretionary.” If matter of absolute defense is admitted in the prosecutor’s open

ing statement, the court may on its own or counsel’s motion direct an acquittal."

Where there is evidence to support a conviction, the case should not be withdrawn

from the jury."

be considered.8°

In passing on a demurrer to evidence, every part of it should

A motion to exclude the evidence from the jury because it is

insufficient to convict is not equivalent to a demurrer to the evidence."

(§ 10) E. Instructions. Necessity and duty of charging—Requests. Even

where the jury are judges of the law, the court may give instructions.'38 The

jury should be instructed as to the issues,” the theories of the prosecution and

defendant,“0 the elements of the oficnsc charged,"1 and the defense urged,“ and as

State v. Menard [La.] 35 So. 360. The jury

are judges of the law subject only to the

supervision of the court and the court is

not bound to sit by and let wrong proposi

tions of the law he argued to them. Id.

73- Glpson v. State (Tex. Cr. App.] 77 S.

W. 216. Not error to allude to convictions

in another county of other persons in an

swer to an argument by defendant's coun—

sci that he had never heard of such a. case.

Gaines v. State ['i‘ex. Cr. App.] 77 S. W. 10.

74. Goidsberry v. State [Neb.] 92 N. W.

906.

75. State v. Kline, 109 La. 603.

78. Parker v. State [Neb.] 93 N. W. 1037.

Defendant. Carie v. People, 200 III. 494.

Credibility of uncontradicted witnesses is for

jury. Townsend v. State [Ala.] 34 So. 882.

11'. Barr v. People [Colo.] 71 Fee. 392;

Powers v. Com., 24 Ky. L. R. 1007. 70. S. W.

644. Conspiracy is not a jury question until a

prima facie case is made. Collins v. State

[Ala] 34 So. 993. Where there is any evi

dence tending to connect defendant with

the crime, its sufl‘lciency to corroborate an

accomplice is for the jury; but if there is

no evidence the question is one of law.

People v. O'Farreil. 175 N. Y. 323.

78. State v. Barry [N. D.] 92 N. W. 809.

70. State v. Roller, 30 Wash. 692, 71 Pac.

718.

80. State v. Yourex, 30 Wash. 611, 71

Pac. 203.

81. State v. De Wolfe [Mont.] 74 Pac.

1084.

82. The statute allowing direction of ver

dict applies only to civil cases. McCray v.

State [Finn] 34 So. 5.

83- Even where the evidence justifies a

peremptory instruction for acquittal the giv

ing thereof is discretionary. McCray v. State

[FiiLl 34 So. 5.

84. U. S. v. Dietrich, 126 Fed. 676.

86; Ter. v. Padilla [N. M.] 71 Pac. 1084;

Jackson v. State [Ala] 84 So. 188; State v.

Euhnnk [Wash] 74 Pac. 378.

86. Goldman v. Com. [VFL] 42 S. E. 923.

87. lininsworth v. State [Aim] 34 So. 203.

88. Guy v. State [Md.] 64 Ati. 879.

80. Not as to a count which has been

dismissed. Oakley v. State [Aim] 33 So.

693. Where prosecution has elected between

several acts. the Jury should be confined

to that on which it has elected to stand.

Price v. State [Tcx. Cr. App.] 70 S. W. 966.

Premr-ditatcd murder and killing in per

petrntion of burglary are not so inconsistent

as to preclude submission of both. People

v. Sullivan, 173 N. Y. 122. The law of the

case should be charged though not request—

ed. Tcr. v. Baca, [N. M.] 71 Fee. 460.

00. Ter. v. Baca [N. M.] 71 Pac. 460. De

fendant's theory as to his possession of

stolen goods should be presented. State v.

Brady [Iowa] 91 N. W. 801. A theory aris

ing only from the statement of defendant

need not be charged. Walker v. State [Ga.]

43 S. E. 737. Instruction held to sutflcientiy

present theory of defendant that prosecu

tion was result of a. conspiracy against him.

People v. Rich [Mich.] 94 N. \V. 375. Failure

to charge on one of two theories of defense

not error in absence of request. Smith v.

State [Ga.] 43 S. E. 703. But see Feinstein V.

State [Tex. Cr. App.] 73 S. W. 1052.

91. All essentials must be given in an

instruction purporting to state them. Golds

berry v. State [Neb.] 92 N. W. 906. It is

error to refer the jury to the indictment for

the elements of the crime. Ter. v. Baca

[N. M.] 71 Fee. 460. A charge as to acts in

pursuance of a conspiracy to do an unlaw

ful act should define an unlawful act. Pow

crs v. Com., 24 Ky. L. R. 1007. 70 S. W. 6.44:

Id., 24 Ky. L. R. 1186, 70 S. W. 1050. \thre

other offenses are shown to prove guilty

knowledge, it is not necessary to instruct

fully as to the elements thereof. Golds

berry v. State [Neb.] 92 N. W. 906. Degree

of care required of physician on trial for

negligent homicide. People v. Huntington,

138 Cal. 261, 70 Fee. 294. Where all the

elements of the crime are stated failure to

define it is not error. State v. Douette

[Wash] 71 Pac. 556. Where deceased was

knocked down with an ax and robbed an

instruction as to murder in perpetration of
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to the burden of proof.93 Where the jury do not fix the penalty, they need not

be instructed as to the legal extent thereof.“ Technical terms used in the in

structions should be defined.“ Where evidence is admissible only for a particu

lar purpose, there should be an instruction limiting its effect.” The authorities

are in conflict as to the propriety of instructing, even on request, that no infer

ence is to be drawn from defendant’s failure to testify."

Aside from the definition of the issues, defendant cannot complain of failure

to instruct unless he has requested an instruction.“

_robbery need not define robbery. Ransom

v. State ['l‘ex. Cr. App.] 70 S. \V. 960.

02. Charge as to limitations should be

given where the evidence would sustain it.

State v, Kunhi [Iowa] 93 N. \V. 342. In

struction as to defense shown only by state—

ment of defendant must be specially re

quested. Walker v. State [Ga] 45 S. E. 608;

Murphy v. State [Ga.] 45 S. E. 609.

93. Instruction as to burden of proof

should be given. State v. Hardelein. 169

No. 579. An instruction that the evidence

must be so convincing as to lead the minds

of the jury to a conclusion of guilt should

be given. Willis v. State, 134 Ala. 429. In

structions held adequate in the absence of

request. Cremar v. People [Colo.] 70 Pac.

415. It is not error for the court to refuse

to define “reasonable doubt.” telling the jury

that he deems the phrase sufficiently,r intelli

gible. Meehan v. State [YVis] 97 N. W. 173.

Error to refuse to define "reasonable doubt."

Davis v. State [Fla.] 35 So. 76.

04. Edwards v. State [Neb.] 95 N. W.

1038.

95. “Falsely” and “fraudulently” need not

be defined. State v. Gregory. 170 Mo. 598.

Failure of an instruction to define the terms

“right” and "fraudulently" in a prosecution

for appropriating funds fraudulently and

without right, is error. State v. Com. [Ky.]

75 S. W. 244. Definitions of words used in

the instructions must be specially requested.

State v. Atkins [Iowa] 97 N. \V. 996.

96. When prior acts and declarations of

' co-conspirators are admitted in evidence the

jury should. be instructed that the separate

and individual acts of other conspirators

should not be considered against defendant

for the purpose of establishing a conspiracy

as to defendant. Chapman v. State [Tex.

Cr. App.] 76 S. W. 477. Where extraneous

agreements are introduced on cross-exam

ination of defendant as a witness for the

purpose of affecting his credibility, it is

error for the court to fail to limit the

effect of such testimony to such purpose.

Scoville v. State ['i‘ex. Cr. App.] 77 S. W.

792. A charge on the acts and conduct of

other conspirators in the absence of defend

ant need not be given where the evidence

is positive that defendant was present. Kip

per v. State [Tex. Cr. App.] 77 S. W. 611.

Where evidence is admitted to corroborate

a. witness after an attempt has been made

to impeach him. the jury need not be in—

structed as to the effect thereof where there

is no danger that it will be appropriated by

the jury for any other purpose. Id. It is

the duty of the court where extraneous

crimes are introduced on a controverted

question of intent to limit the same to that

purpose. Terry v. State ['i‘ex. Cr. App.] 76

S. W. 928. Proof of inconsistent statements

should be limited to effect on credibility of

The time for making re

witness. Mosley v. Corn., 24 Ky. L. R. 1811,

72 S. \V. 344,- Terry v. State [Tern Cr. App.]

72 S. W. 382; Olds v. State [Fla.] 33 So. 296;

Fuqua v. Com., 24 Ky. L. R. 2204. 73 S. W.

782.. Instruction as to the weight to be

given an admission that an absent witness

would testify as stated in an application for

continuance approved. McCormick v. State

[Neb.] 92 N. \V. 606. It is error to fail to

limit evidence of conspiracy introduced on

a trial for murder. Howard v. Com., 24 Ky.

L. R. 1225, 70 S. W. 1055. Evidence of other

offenses should be limited by instructions.

Grant v. State [Tex. Cr. App.] 70 S. W. 954;

Peterson v. State ['i‘ex. Cr. App.] 70 S. W.

978. \Vhere a. previous conviction of an

other crime has been shown by defendant

in aid of his defense. it is not error to fail

to instruct that previous conviction is to be

considered only as to defendant's credibility.

Turpin v. Com. [Ky.] 74 S. W. 734.

97. Under statutory provisions that the

failure of accused to testify shall not be

commented upon. it is not to be alluded to

even in a. cautionary instruction apparently

beneficial to accused [Cr. Code, § 223. subs.

1]. Tines v. Com. [Ky.] 77 S. W. 363. An

instruction that defendant's failure to testify

is not to be considered against him is prop

er. Grant v. State [Tex. Cr. App.] 70 S. W.

954. If the court charge on the subject of

defendant's failure to testify, there must

be an instruction to the jury not to discuss

or consider such failure. Fine v. State [Tex.

Cr. App.] 77 S. W. 806. That the “statute

expressly declares that defendant's neglect

to testify shall not create any presumption

against him.” under 2 Ballinger. Ann. Codes

& St. \Vash. § 6941, approved. State v. Mitch

ell [Wash.] 72 Pae. 707.

98. Cupps v. State [Wis] 97 N. W. 210;

Carr v. State [Fla.] 34 So. 892; Woods v.

State [Tex. Cr. App.] 76 S. \V. 37; People

V. Hinshaw [Mich.] 97 N. W. 758: Hankins

v. State [Tex. Cr. App.] 75 S. W. 787; Martin

v. State [Neb.] 93 N. W. 161; Allen v. State

[Tex. Cr. App.] 70 S. W. 85; Nicholson v.

State [Tex. Cr. App.] 71 S. \V. 969. Form of

verdict. Kelly v. State [Fla.] 33 So. 235.

Separate verdict on trial of two defendants.

Welborn v. State, 116 Ga. 522. Instruction

defining reaSonable doubt must be specially

requested. State v. Mahoney [Iowa] 97 N.

W. 1089. An instruction that the presump

tion of good character continues throughout

the case though proper is not necessary.

Howard v. Com., 24 Ky. L. R. 1225, 70 S, W,

1055. Restriction of evidence. People v.

Monroe, 138 Cal. 97, 70 Pac. 1072; State v.

Gatlin, 170 Mo. 354. Instruction as to im

peachment. Hodge v. State, 116 Ga. 929;

Anderson v. State [Ga.] 43 S. E. 835: Paulson

v_ State [Wis] 94 N. W. 771; Hatcher v.

State. 116 Ga. 617. Positive and negative

evidence. Scott v. State, 117 Ga. 14. Man_
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quests” and the form in which they shall be presented1 is usually regulated by rule.

An instruction need not be given unless there is evidence on which to predicate

it,‘ nor should mere abstract propositions of law be given.8 Defendant is entitled

ner of acquiring possession of stolen goods.

State v. Meldrum, 41 Or. 380, 70 Fee. 526.

Accomplice evidence. Garner v. State [Tex.

Cr. App.] 70 S. W. 213. Limitation of jury

to particular act charged. Efird v. State

[Tex. Cr. App.] 71 S. W. 957. Effect of ver

dict in case at which alleged perjury was

committed. State v. Douette [Wash.] 71

Fee. 556. Self defense, the court having

charged in the language of the Code. Peo

ple v. Dobbins [CaL] 72 Pac. 339. Insulting

language as justification for assault. Shaw

v. State [Tex. Cr. App.] 73 S. W. 1046. Con

fessions. Clark v. State [Gs.] 43 S. E. 853;

Walker v. State [Ga.] 44 S. E. 850. Rules

for weighing testimony. People v. O’Connor.

82 App. Div [N. Y.) 55; Green v. State [Ga]

45 S. E. 598. Credibility of accomplices.

State v. Carey [Conn.] 56 At]. 632. Necessity

of corroborating prosecutrix. Edwards v.

State [Neb.] 95 N. W. 1038. Effect to be

given attempt to escape. Williams v. State

[Neb.] 95 N. \V. 1014. What is done with one

acquitted for insanity. Copenhaver v. State

[Ind.] 67 N. E. 453.

99. Requests should be allowed after

charge and before jury retire. State v.

Barry [N. D.) 92 N. W. 809. It is too late to

request a written charge after the court

has commenced his charge and the case has

been submitted to the jury. State v. Forbes,

111 La. ----, 35 So. 710.

1. By White's Ann.

requests must be in writing. Bush v. State

(Tex. Cr. App.] 70 S. W. 550. A mere verbal

request to charge on a certain point is in

sufficient. Cupps v. State [Wis.] 97 N. W.

210; State v. Carey [Conn.] 56 Atl. 632.

Where it is required that requests be sign

ed by counsel, unsigned requests may be

disregarded. Starr v. State [1nd.] 67 N. E.

527.

2. Davis v. State [Fla] 35 So. 76; State

v. Smith (0r.] 71 Pac. 973; People v. Morine

[CaL] 72 Pac. 166; Lyman v. People, 198 Ill.

344; Thomas v. State [Tex. Cr. App.] 70 S.

W. 93; Bird v. U. S.. 187 U. S. 118, 47 Law.

Ed. 100; Kelly v. State [Film] 33 So. 235;

Dixon v. State, 116 Ga. 186; Philpot v. Com.,

24 Ky. L. R. 757. 69 S. W. 959; State v. Tighe,

27 Mont. 327, 71 Fee. 3; Reed v. State [Neb.]

92 N. W. 321; Ter. v. Claypool [N. M.) 71

Fee. 463: Cook v. State [Fla.] 35 So. 665;

State “_ Evans [Utah] 73 Pac. 1047; People

1. Stevens [CaL] 75 Pac. 62; State v. Miller

[On] 74 Pac. 658; People v. Glover [Cal.]

74 Fae, 745; New v. Ter. [Okl.] 70 Pac. 198;

Stokes v. State [Tex. Cr. App.] 70 S. W. 95;

State v. Bonner [Mo.l 77 S. W. 463; Galloway

v. State (Tex. Cr. App.) 70 S. W. 211; Burns

. State [Tex. Cr. App.] 71 S. W. 965; Turner

State [Tex. Cr. App.] 72 S. W. 187; Lee

. State [Tex. Cr. App.] 72 S. W. 195; State

. Hailiday [1111.] 35 So. 380; State v. Allen

[La] 35 So. 495; Willis v. State. 134 Ala.

429: Hunt v. State [Ala.] 33 So. 329; State v.

Powell, 109 La. 727; State v. Rose [Mo.] 76

B. W. 1003. \Vhere witnesses testifying in

chief contradict each other as to a fact,

special instructions as to impeachment are

not necessary. Kipper v. State [Tex. Cr.

App.] 77 S. W. 611. An omission, in the

Curr. Law. Vol. 2—23.

Code Proc. art. 719

cage

charge. to confine the venue to the county

in which the crime was alleged to have been

committed is not erroneous Where there is

no question as to the prooi of venue. Cook

v. State [F1a.] 35 So. 665. Evidence that de

fendant was the principal ot‘i‘ender held not

to require submission of question whether he

was only an accessory. Early v. Com., 24

Ky. L. R. 1181. 70 S. W. 1061. Charge on re

sponsibility of accessory warranted (abor

tion). State v. Carey [Conn.] 56 Atl. 632.

Sham character of alleged first marriage on

trial for bigamy. People v. Guodrode [Mich.]

94 N. W. 14.

Circumstantial evidence. Trejo v. State

[Tex. Cr. App.] 74 S. W. 546; Stewart v.

State [Tex. Cr. App.] 77 S. W. 791. Evidence

held not to require instruction on circum

stantial evidence. Cowan v. State [Ala.] 34

So. 193; People v. Rich [Mich.] 94 N. W. 375.

Where circumstantial evidence is corrobora

tive of direct testimony it is not error to re

fuse instructions assuming the case to be

one of circumstantial evidence. People v.

Lonnen [CaL] 73 Pac. 586. A charge on cir

cumstantial evidence need not be given

where there is direct testimony. Dying dec

larations and testimony of eye witnesses in

homicide. Cruse v. State [Tex. Cr. App.] 77

S. W. 818. Instruction as to circumstantial

evidence held not required. State v. Gartrell,

171 M0. 489. A charge made to circumstan

tial evidence need not be given where there

is testimony of eye witnesses to the crime.

Jones v. State [Tex. Cr. App.] 77 S. W. 802.

Where the evidence of larceny is possession

of the stolen goods. a charge on circumstan

tial evidence should be given. Cortez v.

State [Tex. Cr. App.] 74 S. XV. 907; Davis v.

State [Tex. Cr. App.] 74 S. W. 544; Carano

v. State. 24 Ohio Circ. R. 93; Roberts v.

State [Tex. Cr. App.] 70 S. W. 423.

Alibi: Evidence held not to require in

struction as to alibi. State v. Gatlin, 170

M0. 354. Where defendant is first connected

with stolen cattle at the time of an alleged

purchase. a charge on alibi should be given

though there is no direct evidence thereof,

the state being compelled to rely on cir

cumstantial evidence to overcome the de

fense of purchase. Sapp v. State [Tex. Cr.

App] 77 S. W'. 456.

Character of defendant. State v. Gartrell,

171 M0. 489. Rev. St. § 2627 providing for

an instruction on character “whenever neces

sary" requires such an instruction whenever

there is evidence on which to base it. State

v. Anslinger, 171 M0. 600. Evidence of good

character as to traits not involved in the

charge does not require a charge on char

acter. State v. Ansllnger, 171 Mo. 600.

Accomplice testimony. Melton v. State,

116 Ga. 582', State v. Meysenburg, 171 Mo. 1;

Truelove v. State [Tex. Cr. App.) 71 S. W.

601; State v. Burns [Nev.] 74 Pac. 983.

Where the evidence in incest shows the

woman an accomplice the Jury should be

instructed that submission without objection

renders her an accomplice if resistance or

objectioh would have prevented the set

though she is not actuated by the same in

tent as defendant. Tate v. State [Tex. Cr.
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to an instruction based on his own testimony.‘ Matters once covered by the

charge need not be repeated.“ Instructions need not be given in the language of

App.] 77 S. W. 793.

accomplice testimony is not error. there be

ing no evidence that any of the witnesses

were accomplices. Reyna v. State [Tex. Cr.

App.] 75 S. W. 25. Though one receiving

stolen goods ought from the circumstances

to have known that they were stolen. in the

absence of evidence that he did. a charge on

accomplice testimony need not be given.

Short v. Com. [Ky.],76 S. W. 11.

Confession. Simmons v. State. 116 Ga. 583.

A statement by defendant at the time of

arrest that two others should be arrested on

the same charge is not a. confession requir

ing the Jury to be instructed as to con

fessions out of court [Cr. Code, | 240].

Tipton v. Com. [Ky.] 78 S. W..174.

Insanity: Where there is no evidence of

insane delusions. an instruction as to their

effect as a defense is properly refused. Bin

yon v. U. S. [Ind. T.] 76 S. W. 265. A charge

of insanity is not Justified by evidence mere

ly going to show that defendant was not

strong minded. Griflith v. State [Tex. Cr.

App.] 73 S. W. 347. Evidence held not to

show any permanent condition of insanity

authorizing an instruction as to the pre

sumption that such insanity continues when

once established. Binyon v. U. S. [Ind. T.]

76 S. W. 265.

Submission of included oflensesl Charge

that any of certain grades or degrees may

be found without defining each held bad.

Sherrill v. State [Ala.] 35 So. 129. It is not

error to refuse to instruct as to a lesser

grade of an offense, where under the evi

dence the defendant is guilty of a higher

grade 11 guilty at all. State v. Ryno [Kah]

74 Pac. 1114. Although the evidence tends

to show one guilty of the highest degree of

an offense it is not error for the court to

instruct that the charge included a lesser

degree of the offense. State v. Howard

[Wash] 74 Pac. 382. Where the commission

of an offense is admitted. the only question

in Jesus being the degree of guilt. an in

struction cannot charge an included offense

upon which a. conviction cannot be had un

der the evidence. Assault and battery not

submitted in an indictment for mayhem

where the loss of a member is admitted.

Carpenter v. People [Wash] 72 Pac. 1072.

An instruction taking from the Jury's con

sideration any question of a less grade of a

crime than the highest, is not erroneous

where the evidence shows that he is guilty

of the highest grade or not at all. State

v. Privitt [Tex. Cr. App.] 75 S. W. 457. It

is not reversible error to instruct as to a

less degree of crime not in issue. where the

court has instructed that the accused under

the evidence was either guilty of the highest

degree or not at all. 1d. See, also, such

titles as Homicide.

3. State v. Prater, 52 W. Va. 132. In

struction as to probative effect of specified

facts which the evidence did not show is

error. Echols v. State [Ga.] 46 S. E. 409.

Where no evidence of good character is in

troduced. a charge that character is always

an issue in a. trial for a criminal offense,

and a refusal to charge otherwise is error.

Such error held not cured by subsequent

remarks as to presumption of good charac

Failure to charge on' ter. People v. Slauson, 83 N. Y. Supp. 107.

Instruction as to the presumption arising

from the nature of the' instrument with

which a homicide is committed as to intent

should not be given where the entire defense

is insanity. Spivey v. State [Tex. Cr. App.]

77 S. W. 444. A charge on a plea of in

sanity should be applied to the particular

offense for which defendant is to be tried.

An abstract definition of insanity is not sum

cient. Stewart v. State [Tex. Cr. App.] 77

S. W. 791.

4. State v. Tough [N. D.] 96 N. W. 1025.

An instruction as to a defense shown only

by the statement of defendant must be spe

cially requested. Walker v. State [Ga.] 45

S. E. 608; Murphy v. State [Ga.] 45 S. E.

609.

5. State v. Callian. 109 La. 346; State v.

Dent. 170 M0. 398; Hartley v. State [Tex. Cr.

App.] 71 S. W. 603; Davis v. State [Fla] 35

So. 76: Brown v. State [Fla] 35 So. 82;

Sylvester v. State [Fla.] 35 So. 142; State v.

Lindgrind [Wash] 74 Pac. 565; Rollings v.

State [Ala.] 34 So. 349; State v. Morgan

[Utah] 74 Pac. 526; State v. Burns [New]

74 Pac, 983; Horn v. State [Wyo.] 73 Pac.

705; State v. Martin [Mont] 74 Pac. 725;

People v. Wardrip [Cal.] 74 Pac. 744; People

v. McCue. 83 N. Y. Supp. 1088; Baldwin v.

State [Fla.] 35 So. 220; Peaden v. State

[Fla] 35 S0. 204; State v. Hicks [Mo.] 77

S. W. 539; State v. Faulkner [Mo.] 75 S. W.

116; Franklin v. State [Tex. Cr. App.] 76

S. W. 473; State v. Brown [La.] 35 So. 501:

Harper v. State [Miss] 35 So. 572; Cook v.

State [Fla.] 35 So. 665; Com. v. Carter [Mass]

66 N. E. 716; State v. Hoot [Iowa] 94 N. W.

564; West v. State [Tex. Cr. App.] 71 S. W.

967; Hainsworth v. State [Ala.] 34 So. 203;

State v. Parker [Mo.] 72 S. W. 650; Bynum

v. State [Tex. Cr. App.] 72 S. W. 844:

Griihn v. State [Tenn.] 70 S. W. 61; State

v. Ashcrat‘t, 170 M0. 409; State v. Marsh.

171 M0. 522; State v. Anslinger, 171 M0. 600;

McCormick v. State [Neb.] 92 N. W. 606:

Lee v. State. 116 Ga. 563; Bassett v. State

[Fla] 33 So. 262; Reeves v. State. 117 Ga.

38; State v. Taylor, 171 M0. 465; State v.

Buralli [Nev.] 71 Pac. 532; Ter. v. Taylor

[N. M.] 71 Pac. 489; Queenan v. Ter.. 11

Okl. 261, 71 Pac. 218; Burns v. State [Tex.

Cr. App.] 71 S. W. 965; State v. Cottrlll, 52

W. Va. 363; Gunter v. State, 116 Ga. 273;

State v. Maxwell. 117 Iowa. 482; State v.

Doper. 118 Iowa. 1; State v. Sally, 41 Or. 366.

70 Pac. 396; State v. Vance, 29 Wash. 435.

70 Pac. 34; Willis v. State. 134 Ala_ 429:

State v. Prater, 52 W. Va. 132. Instruction

on circumstantial evidence held covered by

general charge. State v. Hendricks [Mo.] 73

S. W. 194. Burden of proof. People v. Fitz

gerald, 138 Cal. 39. 70 Pac. 1014. Malice. Id.

Burden of proof. Barr v. People [Colo.] 71

Pac, 392. Cause of death. Lanckton v. U.

S.. 18 App. D. C. 348. Intent to steal. Gold

ing v. State. 116 Ga. 526. Self defense.

State v. Gartrell, 171 Mo. 489. Burden of

proof. People v. Glennon. 78 App. Div. [N.

Y.] 271. Homicide in resisting officer. Corn.

v. Carter [Mass] 66 N. E. 716. Right to

arrest without warrant. State v. Hendricks

[Mo.] 73 S. W. 194 Caution against preju

dice from heinous nature of charge. State
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the request,“ and the request may be modified,7 though it is proper to refuse a

whole instruction where part is bad.8 It has been held, however, that when an

incorrect request is made the court should correctly instruct on that subject if it

has not done so.“

Submission of charge.—The manner in which instructions shall be submitted

is usually in the discretion of the court,1° though statutes in some states require

that instructions be in writing.11

Form of instructions in gonad—Instructions should not be argumentative

in form.“I No one matter should be given undue prominence,“ as by repetition.“

v. Mehafl'ey [N. C.) 44 S. E. 107. Instruction

for acquittal if evidence including that of

good character raised reasonable doubt, held

covered by general charge. Christie V. Peo

ple [Ill.] 69 N. E. 33.

0. State v. Anderson, 80 Wash. 14, 70

Pac. 104; People v. Quimby [Mich.] 96 N. W.

1061; State v. Wilcox [N. C.] 44 S. E. 625.

7. Modification of request as to voluntary

character of confessions held correct. Meul

v. People, 198 Ill. 258. Request as to weight

"if any" of dying declaration held properly

modified by striking out words quoted. State

V. Hendricks [Mo.] 73 S. W. 194. Modifica

tion held to classify charge as to considering

conduct of parties. Id. Substitution of “be

yond a reasonable doubt" for “clearly and

conclusively" held proper. Id.

8. State v. Burns [Nev.] 74 Pac. 983. Re

quest for "following ' ' ° Nos. 1, 2. 3"

is for an entire charge and will be refused

if any is bad. Verberg v. State [Ala] 34

So. 848.

0. Admissions. State v. Hendricks [Mo.]

73 S. W. 194.

10. Giving to the Jury written instruc

tions signed by counsel is not good practice.

State v. McDonald, 27 Mont. 230, 70 Pac. 724.

Statutes requiring specially requested in

structions to be in writing and signed by the

party or his attorney is for the purpose of

Identification only and it is not reversible

error for the court to permit the county at

torney to sign with his official title instruc

lions requested by him, and given to the

Iury [under Act Mont. Feb. 15, 1901. and

Scss. Laws 1901. p. 173]. State v. Martin

iMont.) 74 Pac. 725. It is proper for the

court. under a statute requiring written in

structions. to take the instructions submitted

by the state and by the defendant, giving

such instructions from each as he thought

properly stated the law, and marking those

portions rejected with a lead pcnciL State

v. Champoux [Wash.] 74 Pac. 567.

11. An oral statement of the penalty is

not a violation of such a statute. Bush v.

State [Tex. Cr. App.] 70 S. W. 550. Nor is

a mere statement "I will now read you the

instructions for the state." State v. Gatlin.

170 M0. 354. Statement that an instruction

is given in connection with the general

charge is not a violation. Holmes v. State

[Ala] 34 So. 180. Instruction may he orally

explained. Jackson v. State [Aid-1 34 So.

lSS. Directions as to form of verdict given

‘1th it is returned are not within the

statute. Mathis v. State [Fla.] 34 So. 287.

("ll statement as to the hour at which the

court will return to receive a verdict are

ML Williams v. State [Nob] 95 N. W. 1014,

Oral instruction as to character evidence

held a violation of the statute though given

to correct improper argument of the prose

cuting attorney. State v. Shipley [Tex. Cr.

App.] 74 S. W. 612. Under a statute requir

ing instructions to be written the calling in

of the jury after they had retired and asking

them as to the possibility of their agreeing

upon a. verdict are not such instructions.

U. S. v. Densmore [N. M.] 75 Pac. 31. Mere

directions as to form after verdict in capital

case is found for lesser degree need not be

in writing. Mathis v. State [Fla.] 34 So.

287; explaining Hubbard v. State, 37 Fla.

156 and statutes.

12. State v. Buralli [Nev.] 71 Fee. 532:

State v. Stentz [Wash.] 74 Fee. 688. The

court may refuse an instruction charging

the jury that they might consider that in

nocent men had been convicted and the

danger of convicting an innocent man. Peo

ple v. Lonnen [Cai.] 73 Fee. 586. Reference

to “humane provision of the law." Bohlman

v. State [Ala.] 33 So. 44. Charges as to

what might be the effect of a. verdict on the

moral elevation or degradation of the negro

race held argumentative. Pope v. State

[Ala.] 34 So. 840. Charge to receive dying

declarations with caution because not high

est evidence is argumentative. Tarver v.

State [Aia.] 34 So. 627. On degree of cer

minty of proof held argumentative. Smith

v. State [Ala] 34 So. 396. Instructions as to

circumstantial evidence of embezzlement held

argumentative. Willis v. State. 134 Ala.

429. Instruction as to self defense held

argumentative. Deal v. State [Aim] 34 So.

23. Suggestions as to motives of defendant

held argumentative. Jackson v. State [Ala.]

34 So. 188. Instruction as to circumstantial

evidence held argumentative. Deal v. State

[Ala.] 34 So. 23. That contradictory state

ments by a certain witness might raise a

doubt is argumentative. Jackson v. State

[.\la.] 34 So. 188. It is not prejudicial error

for the court to state in an instruction.

where self-defense is pleaded. that the court

would give a number of instructions based

on this "claim." People v. Glover [CaL] 74

Pac. 745.

13. State v. Buralii [NevJ 71 Fee. 532.

Singling out certain facts. State v. Dodds

[W. Va.] 46 S. E. 228. Singling out certain

testimony as raising reasonable doubt. Bird

v. U, S., 187 U. S. 118, 47 Law. Ed. 100: Wai

inee v. U. S., 18 App. D. C. 152. instructions

invading the province of the Jury, singling

out and emphasizing specific parts of the

testimony to be considered without reference

to the other parts. Baldwin v. State [Fla]

35 So. 220. An instruction laying special

stress upon a single phase of the evidence

is properly denied. 'I‘hayer v. State [AIL]
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The charge is to be construed as a whole, and deficiencies in one part may be

cured by other parts," and withdrawal of an erroneous charge will cure the er

ror;" but other independent instructions will not suffice." Introductory remarks

as to the gravity of the ofiense are not improper."

Invading province of jury or charging on Meta—Instructions must not invade

the province of the jury," withdraw issues as to which there is evidence,” or as

sume the existence of facts21 not admitted or undisputed." In many states the

85 So. 406. An instruction which groups

and duly accentuates certain facts, is erro

neous. Tines v. Com. [Ky.] 77 S. W. 363.

14. Lee v. State [Tex. Cr. App.] 72 S. W.

195. Particular mention of previous con

viction of defendant in addition to general

instruction on credibility held not error.

Keati..g v. State [Neb.] 93 N. W. 980.

15. People v. Glover [Cal.] 74 Pac. 745;

Porter v. People [0010.] 74 Pac. 879. The

appellate court will not base an error upon

a. single instruction. Territory v. Garcia

[N. 14.] 75 Pac. 34; Keady v. People [Colo.]

74 Pac. 892; U. S. v. Densmore [N. M.] 75

Pac. 31: Mathis v. State [Fla] 34 So. 287;

People v. O'Connor. 82 App. Div. [N. Y.] 55;

State v. Prater, 52 W. Va. 132; State v. Cot

trill, 52 W. Va. 383; State v. Dodds [W. Va.]

46 S. E. 228: Early v. Com.. 24 Ky. L. R.

1181. 70 S. W. 1061; Lehman v. District of

Columbia. 19 App. D. C. 217. Burden of

proof. State v. Gallivan, 75 Conn. 326: State

v. Phillips [Iowa] 92 N. W. 878. Reasonable

doubt. Ryan v. State. 115 Wis. 488; Henry

v. People, 198 111. 162. Self defense. Id.;

State v. Crawford [Wash] 71 Pac. 1030. Man

slaughter. Henry v. People, 198 Ill. 162.

What constitutes burglarlous breaking.

Scott v. Com., 24 Ky. L. R. 889, 70 S. W.

281. Promise of marriage. State v. Dent,

170 M0. 398. Possession of stolen goods.

Roberts v. State [Wyo.] 70 Fee. 803. Malice.

Downing v. State [Wyo.] 70 Pac. 833. Bur

den of proof. People v. O‘Connor, 82 App.

Div. [N. Y.] 55. It is not error that an in

struction taken alone is subject to exceptions;

if taken together with adjoining instructions

it is sufficient. Baldwin v. State [Fla] 35

So. 220. An incorrectly stated abstract

proposition of law in an instruction is harm

less error if taking the instruction together

with the other instructions no harm is done.

Harper v. State [Miss] 35 So. 572. But an

instruction making an incorrect concrete ap

plication of the law to facts not sustaining

it cannot be cured by other instructions. Di

recting a verdict on facts not sufficient to

sustain it. Harper v. State [Miss] 35 So.

572. Omission promptly supplied on request

no ground of exception. Reeves v. State. 117

Ga. 38.

10. Ching v. U. S. [0. C. A.] 118 Fed. 538;

Reed v. State [Neb.] 92 N. W. 321.

17. People v. Ford. 138 Cal. 140. 70 Pac.

1075; State v. Brundidge. 118 Iowa. 92: State

v. Barry [N. D.] 92 N. W. 809; Crawford v.

State [Ga] 43 S. E. 762; People v. Goodrode

[Mich.] 94 N. W. 14.

18. Secor v. State [Wis.] 95 N. W. 942.

14). Thayer v. State [Ala] 35 So. 406.

An instruction telling the jury what pre

sumptions arise from certain stated facts.

invades the province of the jury. Tines v.

Com. [Ky.] 77 S. W. 363. That an admission

in previous testimony was voluntary does

not. State v. Burro“, 27 Mont. 282. 70 Pac.

982. That evidence of detectives should be

weighed with greater care than in other

cases but should not be disregarded does

not. Everson v. State [Neb.] 93 N. W. 394.

That interest of defendant may be considered

does not. Territory v. Taylor [N. M.] 71

Pac. 489. Instructions in hypothetical form

are not. Monceveis v. State [Tex. Cr. App.]

70 S. W. 94. Classification of witnesses as

to credibility held improper. State v. Tuttle,

67 Ohio St. 440. That the guilt of defend

ant depends on the testimony of a certain

witness is improper. Jackson v. State [Ala]

34 So. 188. The province of the jury in as

sessing the fine cannot be invaded by an

instruction that the maximum fine would not

be excessive. Rollinge v. State [Ala.] 34 So.

349. Charge not to disregard testimony of

defendant simply because he is defendant

invades province of jury. Stevens v. State

[Ala] 35 So. 122.

20. As to whether accomplices of defend

ant aided him in aggression. Deal v. State

[Ala] 34 So. 23. An instruction cannot be

given so as to take from the jury the im

portance of the facts given in evidence.

Instruction held not to do so. People v.

Lagroppo. 86 N. Y. Supp. 116. That there

was no evidence to show conspiracy is error.

Martin v. State [Ala] 34 So. 205.

21. Sherriil v. State [Ala] 35 So. 129:

Dolan v. U. S. [C. C. A.] 123 Fed. 52; State

v. Buralli [Nev.] 71 Pac. 532; Hodge v.

State [Ga.] 43 S. E. 370. An instruction

charging the jury if they found the defend

ant had fled they should consider the fact

of flight as a circumstance in establishing

his guilt is not erroneous as assuming that

the defendant had fled. State v. Stentl

[Wash.] 74 Pac. 588. Error to assume own

ership of embezzled property. State v. Bon

ner [Mo.] 77 S. W. 463. Where the fact of

a conversation is controverted. the jury

should not be instructed that evidence

thereto should be considered only on the

credibility of the witnesses. Spivey v. State,

[Tex. Cr. App.] 77 S. W. 444. An assumption

of a contradiction between witnesses of de

fendant is erroneous. Dina v. State [Tex.

Cr. App.] 78 S. W. 229. An instruction can

not assume as an admitted fact any essen

tial element of the crime. in the'absence

of such an admission by the defendant.

Cook v. State [17121.] 35 So. 665. Instruction

that "if the proof of the alibi.” etc., assumes

that was such proof. Bohlman v. State

[Ala] 33 So. 44. Instruction as to aiding

and abetting not adding "if he did kill"

deceased does not assume facts if the jury

have been instructed that they must find

that the principal killed deceased. Fuqua

v. Com.. 24 Ky. L. R. 2204. 73 S. W. 782.

Assuming existence of good faith in alleged

embezzlement. Willis v. State. 134 A12. 429.

Assumption that defendant was aggressor.

Hammond v. People. 199 111. 173. That cer
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court is forbidden to charge on the weight of the evidence” or intimate its opin

ion on the facts.“

Form and propriety of particular charges—Holdings as to the form and

taln facts would not justify defendant in

killing deceased assumes that he did. State

v. Marsh. 171 Mo. 522. Charge held not to

assume that if defendant used premises

where liquor was found the liquor was in

his possession. State v. Stevens [Iowa] 94

N. W. 241. An instruction that it was con

ceded that deceased died “under the circum

stances" stated refers to the time, etc.. of

death and not to defendant's agency there

in and hence does not assume disputed

facts. Bliss v. State [Wis.] 94 N. W. 325.

A charge that “statements” of the accused

are immaterial does not assume that they

were made. State v. Riddell [Wash.] 74

Pac. 477. An instruction that defendant

cannot be convicted on the testimony of

an accomplice unless it is corroborated as

sumes the truth of such testimony. Jones

v. State (Tex. Cr. App.] 72 S. W. 845.

22. Cupps v. State [Wis.] 97 N. W. 210.

Where the question in issue was the defend

ant‘s participation. Koners v. People [Colo.]

73 Pac. 25; State v. Johnson [8. C.] 44 S.

E. 58: Beard v. State [Team Cr. App.i 71 S.

W. 960: State v. Nickels. 65 S. C. 169; State

v. McKnight [Iowa] 93 N. W. 63. Assump

tion of attray proper where killing is un

disputed. Henry v. People. 198 Ill. 162. As

sumption of fact conclusively shown. State

v. Evans [Iowa] 97 N. W. 1008. Not error

to refer to a. thing as fact which testimony

of both sides showed. Sherrlll v. State

[Ala] 35 So. 129.

23. Crawford v. State [Ga] 43 S. E. 762;

State v. Barry [N. D.] 92 N. \V. 809. Const.

Wash. art. 4, 5 16. State v. Mitchell [Wash.]

72 Pac. 707. Code Civ. Proc. Cal. 5 2061

providing for the jury to be charged that

they should view with distrust the testi

mony of an accomplice. and the oral admis

sions of a party with caution is unconstitu

tional us repugnant to the injunction against

charges on matters of fact. People v. Ward

rip [CaL] 74 Pac. 744.

Held to be on weight of evidence: In

struction as to the effect of evidence brought

out on cross-examination of witnesses as to

character. that defendant had been in the

penitentiary, held erroneous as on the weight

of the evidence and. singling out that par

ticular fact. Holloway v. State [Tex. Cr.

App.l 77 S. W. 14. Instruction held on the

weight of the evidence which states that

if recently stolen property was found in

Possossion of defendant, and that when first

challenged he gave an explanation of his

possession, which was reasonable, etc.. then

it devolved on the state to show the falsity

of such explanation. Dyer v. State [Tex.

0r. App.] 77 S. W. 456. Calling attention to

other crimes as probative of intent is on

'he weight of evidence. Glenn v. State [Tex.

'Tr. App.] 78 S. W. 767. ‘An instruction which

‘ells the jury that impeaching evidence is

"or the sole purpose of aiding the jury in

passing on the credibility of the witnesses

and in determining the weight to be at

'flrhcd to their evidence is not a charge on

\he weight of the testimony. Kipper v.

State [Tex. Cr. App.] 77 S. W. 611. The

statement that possession and claim of title

under a forged instrument. raised a pre

sumption of forgery, is not a comment on

the evidence. State v. Pyscher [Mo.] 77 S.

W. 836. That possession of stolen goods

could be taken as a circumstance against

defendant. McCulloh v. State ['l‘e1. Cr. App.]

71 S. W. 278. That certain acts are symp

toms of insanity. Porter v. State [Ala] 33

So. 694. That negative evidence is of less

value than positive. Sumpter v. State [Fla]

33_ So. 981. Statement that certain evidence

"can only be considered as tending to show."

Reese v. State [Tex. Cr. App.] 70 S. W. 424.

That certain facts are sufficient to raise a

reasonable doubt. State v. Vance, 29 Wash.

435, 70 Pac. 34. That the testimony of

prosecutrix should be carefully considered.

Knowles v. State [Tex Cr. App.] 72 S. W.

398. That possession of stolen goods is a

“strong criminating circumstance." Roberts

v. State [Wyo.] 70 Pac. 803. A statement

that evidence had been introduced “tending

to show" certain facts. Hollar v. State [Tex

Cr. App.] 73 S. W. 961; Cortez v. State [Tex

Cr. App.] 74 S. W. 907; Cavaness v. State

[Tex. Cr. App.] 74 S. W. 908. But see Peo

ple v. Walker. 83 N. Y. Supp. 372. An In

struction that the question is not whether

defendant was a person of strong or weak

mind. Angel v. State [Tex. Cr. App.] 74

S. W. 553. A statement that the evidence

tends to show mutual combat. Stephens v.

State [6a.] 46 S. E. 619. “Murder or noth

ing." Collins v. State [Ala] 34 So. 993. A

peremptory instruction for conviction. Potts

v. State [Tex. Cr. App.) 74 S. W. 31.

Hold not on weight of evidence: A state

ment of the issues and of all the evidence

relied on is not forbidden by a constitutional

prohibition of charges on matters of fact.

State v. Johnson [5. C.] 44 S. E. 68. An in

struction as to a fact judicially known (that

alcohol is an intoxicrmt). Sebastian v. State

[Tex. Cr. App] 72 S. W. 849. Instruction

that to convict the jury must be satisfied

of certain facts. State v. Douette [Wash.]

71 Pnc. 556. Instruction that circumstan

tirtl evidence shall receive the same weight

as other evidence. State v. Johnson [8. C.]

44 S. E. 58. An instruction that good char

acter was a circumstance but not convincing.

State v. Newton. 29 Wash. 373. 70 Pac. 31.

An instruction that all evidence is real evi

dence. State v. Manning [Vt.] 54 Atl. 181.

An instruction that if defendant committed

certain acts constituting the crime he should

be convicted. Valles v. State [Tex. Cr. App.]

71 S. W. 598; State v. Fenton. 30 Wash. 325.

70 Pac. 741. That a certain witness was an

accomplice not improper where the evidence

conclusively shows it. Winfield v. State

['I‘ex. Cr. App.] 72 S. W. 182.

24. State v. Barry [N. D.] 92 N. W. 809;

Mathis v. State [Fla] 34 So. 287; Dozier v.

State. 116 Ga. 583; Ashford v. State [Miss]

33 So. 174. An instruction that the jury are

to determine whether an alleged purchase

was sham does.not intimate an opinion that

it was. Bowers v. State [Tex. Cr. App.] 71

S. w. 284. Charge calling attention pointed

ly to facts impairing the credit of testimony

held to intimate an opinion. People v. Good

rode [Mich] 94 N. W. 14
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sufficiency of instructions as to burden and degree of proof,“ definitions of rea

25. Instruction that jury should not dis

believe as Jurors if they believe as men held

proper. Reed v. State [Neb.] 92 N. W. 321.

An instruction that the presumption of in

nocence remains with defendant until over

come by evidence is proper. Hodge v. State,

116 Ga. 929. Instruction to acquit if evi

dence cannot be reconciled with innocence

is error. Ter. v. Baca [N. M.] 71 Pac. 460.

An instruction that certain proof raises a

presumption of guilt is error. State v.

Brady [Iowa] 91 N. W. 801. An instruc

tion defining preponderance of evidence

is improper. State v. Felker. 27 Mont.

451. '11 Pac. 668. That accused is to be ac

quitted if the jury “determine he is not guil

ty beyond a reasonable doubt" is open to

misunderstanding and erroneous. Williams

v. State, 116 Ga. 525. An instruction to ac

quit if there was evidence supporting any

theory of innocence is improper. Reed v.

State [Neb.] 92 N. W. 321. Instruction held

not to require defendant to explain his pos

session of stolen goods beyond a reasonable

doubt. Landreth v. State [Tex. Cr. App.] 70

S. W. 758. An instruction may not charge

the jury that the burden is on the accused

to prove himself not guilty of a specific de

gree of a proven crime. Instruction held not

to so charge. State v. Melvern HVnshJ 72

Pac. 489. An instruction that if the jury did

not believe defendant committed the crime

they should acquit is misleading. McNish

v. State [Fla.] 34 So. 219. An instruction for

acquittal in case of a reasonable doubt aris

ing from any part of the evidence is error.

Holmes v. State [Ala.] 34 So. 180. Instruc

tion for acquittal if jury doubted evidence

of a certain witness properly refused. Id.

An instruction that if the Jury have a doubt

as to the identity of defendant they should

acquit is sufilcient without saying that they

should be convinced by the evidence. El

lison v. State [Tex. Cr. App.] 72 S. \V. 188.

An instruction that defendant should be ac

quitted unless the jury are satisfied of his

guilt beyond reasonable doubt is adequate.

Loose v. State [Wis.] 97 N. \V. 526. An in

struction that the presumption of innocence

remains with defendant until his guilt is

established beyond a reasonable doubt does

not shift the burden of proof. Van Syoc v.

State [Neb.] 96 N. W. 266. Definition sus

tained as against objection that it tended

to lead jury to believe that they should start

with an assumption of guilt and convict un

less a reasonable doubt was proved. Secor

v. State [\Vis.] 95 N. “7. 942. That the pre

sumptipn of innocence continues until the

material allegations are established by evi

dence excluding all reasonable doubt is cor

rect. Edwards v. State [Neb.] 95 N. 1V. 1038.

An instruction that the finding of stolen

goods in defendant’s possession casts on him

the burden of explaining such possession is

not erroneous. State v. King [Iowa] 96 N.

W. 712. A general instruction for conviction

in case guilt is proved beyond a reasonable

doubt need not state the facts necessary to

guilt but may refer to the indictment there

for. Christie‘v. People [111.] 69 N. E. 33,

It is proper to refuse a charge that the

jury are to take and consider all the evi

dence in the case in the light of their ex

perience as reasonable. fair-minded men, and

upon such consideration to doubt defend

ant's guilt means to acquit him. Thayer v.

State [Ala.] 35 So. 406. An instruction that

if the jury have a. doubt, arising from the

evidence or lack of evidence. as to all the

material allegations of the indictment. they

will find the defendant guilty of such degree

of crime as they believe. beyond a reasonable

doubt, him to be guilty of, and. if guilty of

no crime, then acquit, is confusing and mis

leading. Cook v. State [Fla.] 35 So. 665.

Instruction that unless jury are satisfied of

guilt beyond a reasonable doubt they should

acquit is sufficient without saying that they

should acquit if they had a. doubt of guilt.

Winfield v. State [Tex. Cr. App] 72 S. W.

182; State v. Taylor, 171 M0. 465. But see.

as to the necessity of charging the alterna

tive. Davidson v. State [Tex. Cr, App.] 73

S. W. 808.

Degree in general: Should lend to conclu

sion that accused “cannot be innocent"—re

quires too much proof. Sherrill v. State

[Ala.] 35 So. 129. Instruction for acquittal

in case of a “doubt” properly refused. State

v. May [Mo.] 72 S. W. 918. An instruction

for acquittal in case of the "slightest" rea

sonable doubt is properly refused. Goodlett

v. State [Ala.] 33 So. 892. That defendant

should be acquitted “if there was a possi

bility" that the witness against him was

mistaken. properly refused. Wilson v. State

[Miss] 33 So. 171. An instruction that if

the jury is not entirely satisfied of the de~

fendant's guilt. they should acquit him ex

acts too high a degree of proof. Thayer v.

State [Ala.] 35 So. 406. As does also an in

struction defining “beyond a reasonable

doubt" as to be wholly satisfied or satisfied

to a moral certainty. Id. It is not error

to refuse to instruct for an acquittal if from

the evidence there is a possibility of inno

cence, where the court has defined reasonable

doubt in its charge. Cook v. State [Fla.] 35

S0. 665. An instruction for acquittal in case

of “any one fact" raising a reasonable doubt

is properly refused. Deal v. State [Ala.] 34

So. 23.

Repetition in respect to partlcuhn- IIIIIQI:

Reasonable doubt need not be repeated with

each special charge. Sylvester v. State

[Fla.] 35 So. 142. An instruction on pre~

sumptive innocence until the contrary is

proved is not erroneous for not having "be~

yond a reasonable doubt" after the word

"proved" where the court has properly de~

fined reasonable doubt. State v. Martin

[Mont.] 74 Pac. 725. The clause on reason~

able doubt need not be repeated in connec

tion with every charge. Price v. State [Tex.

Cr. App.] 70 S. W. 966. A general instruc

tion on reasonable doubt is sufiiclent and

need not be repeated in connection with each

item of evidence. State v. Pyscher [Mo.]

77 S. W. 836. Reasonable doubt as applied

to a particular defense may be treated in

another part of the charge than that relat

ing to such defense. State v. I—Iutto [S. C.]

45 S. E. 13.

Al to defenses: Where insanity must be

proved by a preponderance of the evidence.

an instruction that if on all the evidence

the jury entertain a doubt they must acquit

is misleading. Porter v. State [Ala] 33 So.

694. An instruction that the jury must be

satisfied of insanity held proper. Com. v.

Kilpatrick. 204 Pa. 218.
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sonable doubt,“ insanity," intoxication,

20. Approved charge set out. Com. v.

Conroy [Pa] 56 Atl. 427. Reasonable doubt

held argumentative. Jarvis v. State [Ala.]

34 So. 1025. “A doubt for which a reason

may be given" sustained. State v. Patton

[Kan] 71 Fee. 840. Reasonable doubt from

"any part” of evidence held erroneous as

pretermittlng all consideration of whole evi

dence. Jarvis v. State [Ala] 34 So. 1025;

Snath v. State, 137 Ala. 22. Instruction for

conviction if a full consideration of the evi

dence produces a conviction of guilt which

satisfies the mind to a reasonable certainty

is correct. State v. Allen [Ohio] 67 N. E.

1053. It is not error to refuse an instruc

tion defining moral certainty where the court

has properly defined reasonable doubt. State

v. Martin [Mont.] 74 Fee. 725. An instruc

tion defining moral certainty is not prejudi

1:1.11 by use of the word "impression." Peo

ple v. Lew Fook [Cal.] 75 Pac. 188. An in

struction defining reasonable doubt as such

a. doubt as a. man of reasonable intelligence

can give some good reason for entertaining

if he is called on to do so is proper. People

v. Lagrappo. 86 N. Y. Supp. 116. Reasonable

doubt—“Such real and substantial doubt as

intelligent men may reasonably entertain on

a careful consideration" etc. (Given as in

struction.) State v. Ds Guglielmo [DeL] 55

At]. 350. Reasonable doubt defined. State v.

Walls [Del.] 56 Atl. 111. “Moral and not

mathematical certainty required" is not er

ror. Jackson v. State [Ga.] 45 S. E. 604.

That moral certainty is the degree of proof

which the law requires of moral evidence is

confusing. People v. Huntington, 138 Cal.

261, 70 Pac. 284. “A doubt arising out of the

evidence for which the jury can give a rea

son" held imperfect but not ground for re

versal. Caddell v. State. 136 Ala. 9. “Abid

ing conviction to a moral certainty" sus

tained. State v. Patton [Kan.] 71 Pac. 840.

"Fully satisfied. satisfied toa moral certain

ty" held correct. State v. Wilcox [N. C.] 44

S E. 625. “A doubt of guilt reasonably aris

ing from all the evidence or want of evi

dence in the case" approved. Baker v. State

[Wis.] 97 N. W. 566. It is not necessary to

charge that a reasonable doubt may arise

from the defendant's statement. Walker v.

State [Ga.] 44 S. E. 850. Reasonable doubt

may be defined in a series of instructions if

correct as a. Whole. Johnson v. People, 202

ill. 53. An instruction that the doubt must

be actual and substantial not a mere possi

ble doubt is correct. Jackson v. State [Aid]

74 So. 188. An instruction that a possibility

of innocence will not acquit is proper. Id.

it is not error to refuse to instruct that the

evidence must be such that the jury would

be willing to act on it in matters of the

highest concern to themselves. Goodlett v.

State [Aid] 33 So. 892. That mathemat

ical certainty is not required is proper.

Hodge v. State. 116 Go. 929. Definition

of moral certainty as an impression pro

duced by facts in which a reasonable mind

feels coercion or necessity to act in accord

ance therewith held correct. People v.

Burns. 138 Cal. 159, 70 Pac. 1087, 60 L. R. A.

270. That the doubt must be one arising on

the whole evidence and not on any part

thereof. Henry v. People. 198 III. 162.

Doubt which in the graVer transactions of

life would cause a. reasonable and prudent

2' alibi," the purpose and effect of par—

man to hesitate and pause is correct. Mar

tin v. State [Neb.] 93 N. W. 161. Requiring

acquittal in case of reasonable doubt of guilt

instead of reasonable doubt of material facts

necessary to establish guilt is correct.

Benge v. Com., 24 Ky. L. R. 1466, 71 S. W.

648. "Reasonable, well founded doubt" not

improper. State v. Mahoney [Iowa] 97 N.

W. 1089. Charge on reasonable doubt held

sufficient. State v. Pyscher [Mo.] 77 S. W.

836. A refusal to give a charge defining

reasonable doubt as one that excludes every

reasonable hypothesis except that of guilt.

and only when no other supposition will rea

sonably account for all the conditions of the

vase can the conclusion of guilt be legiti

mately adopted is proper. Thayer v. State

[Ala] 35 So. 406. The term “reasonable

doubt" means a “fair” doubt growing out of

the testimony in the case, based upon rea

son and common sense; and not a mere im

aginary, captions, or possible doubt. State v.

Levy [ldaho] 75 Pac. 227.

27. General instruction that defendant

was to be acquitted if found to be insane at

the time of the offense held sufficient. Mil

ler v. State [Tex. Cr. App.] 71 S. iv. 20. An

instruction that if defendant was insane to

any degree he should be acquitted is incor

rect. Copenhaver v. State [Ind.] 67 N. E.

453. An instruction that the defense of in

sanity ls offered is error where evidence of

insanity was introduced only to affect the

weight of a confession. State v. Coats [Mo.]

74 S. W. 864. Instruction as to irresistible

impulse sustained. People v. Quimby [Mlch.]

96 N. W. 1061. Reading of part of a supreme

court opinion in a will ease as to insanity is

improper. Lowe v. State [Wis.] 96 N. W.

417. That insanity is such a perverted and

deranged condition of mental and moral fac

ulties as renders a person incapable of dis

tinguishing between right and wrong or not

conscious at the time of the nature of the

act which he is committing or where though

conscious and able to distinguish between

right and wrong yet his will has been other

wise than Voluntarily destroyed so that his

actions are not subject to it but are beyond

his control is correct. 1d. Instruction as to

insanity held not to belittle the offense.

Hoover v. State [Ind.] 68 N. E. 591. An in

struction to find the defendant not guilty if

the jury should find that he was unable to

know that his acts were wrongful, or to com

prehend the consequences of such acts, is not

objectionable if the same instruction makes

it condition of his guilt that it should be

found beyond a reasonable doubt that he

knew his acts were wrong and was able to

comprehend the consequences of his acts.

Queenan v. 0k]., 190 U. S. 548. 47 Law. Ed.

1175. A refusal to instruct that a verdict of

a special jury as to insanity of the accused

was only presumptive evidence. and should

have no bearing on the question of sanity at

the time of the offense, is proper. State v.

Cbnmpoux [Wash] 74 Fee. 557. An instruc

tion continuing the jury against being im—

posed upon by an “ingenious counterfeit of

insanity" is not prejudicinlly erroneous. Peo

ple v. Manoogian [Cal.] 75 Pac. 177.

28. An instruction that intoxication does

not excuse or palliate crime is not error.

State v. May [Mo.] 72 S. W. 918. An instruc

tion that intoxication might be conslili‘n‘d
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ticular evidence,so rules for considering evidence in general,u and of particular

kinds of evidence, such as circumstantial evidence," accomplice testimony,” evi

in determining .the degree of a crime is not

a prejudicial error where the defense is that

the defendant did not commit or old in com

mitting the crime. In a prosecution for

burglary. People v. Dowell [Cal.] 75 Pac. 45.

29. “"here the proof fairly raises the de

fense of an alibi, the jury should be in

structed that if this proof in connection with

other proof in the case, raises a reasonable

doubt as to whether the accused was at the

place of the crime or at a different place, the

defendant should be acquitted. Instruction

held insufllcient. Legere v. State [Tenn.] 77

S. W. 1059. Awkwardly worded instruction

held sufficient. Winfield v. State [Tex. Cr.

App.] 72 S. W. 182. Instruction that alibi

must cover whole time held not error. Barr

v. People [Colo.] 71 Fee. 392. An instruction

that an alibi is easy to prove and hard to

disprove and that evidence thereof is to be

carefully scrutinized is not erroneous. Peo

ple v. Portenga [Mich] 96 N. W. 17.

30. Instruction that evidence of other

crimes was only to affect defendant‘s credi

bility held sufficient. Roberts v. State [Tex.

Cr, .\pp.] 70 S. W. 423. An instruction in a

prosecution for rape authorizing the Jury to

consider previous acts of intercourse be

tween the parties is proper to show the

defendant's adulterous tendency and the

probability of the offense. People v. Ed

wards [Cal.] 73 Pac. 416. An instruction au

thorizing the jury to consider the defend

ant's presence and acts on previous days in

determining his guilt on a specified day,

without proof that he was present on the

latter day, is unjustified in a prosecution

for pool ceiling. People v. Shannon, 83 N.

Y. Supp. 1061. Where the acts of co-con

spirators are shown, the charge must state

not only that such acts may be considered

if conspiracy is proved but the reverse propo

sition. Kees v. State [Tex. Cr, App.] 72 S.

W. 855. Where inconsistent statements could

not be considered for any purpose other than

as affecting credibility an instruction limit

ing the same need not be given. Newman

v. State ['l‘ex. Cr. App.] 70 S. W. 951. In

struction as to the weight to be given cer

tain statements of third persons in defend

ant's absence held not misleading. Franklin

v. State [Tex. Cr. App.] 76 S. W. 473. In

struction as to the duty of the jury to disre

gard evidence tending to prove other crimes,

held misleading. indefinite and ambiguous.

Bess v. Com. [Ky.] 77 S. W. 849. The jury

should be instructed that in case they have

a. reasonable doubt as to the establishment

of a. conspiracy between defendant and al

leged co-conspirators they must reject all of

the individual acts and declarations of such

persons. Chapman v. State [Tex. Cr. App.]

76 S. IV. 477,

31. An instruction that public belief in

defendant‘s guilt may be considered is error.

State v. Whitehead [N. J. Law] 54 Atl. 229.

Instruction that jury should consider all the

evidence held not to deprive them of right to

question its truth. Bird v. U. S., 187 U. S.

118, 47 Law. Ed. 100. An instruction that the

jury should inquire whether there was any

direct evidence of a theory advanced by de

fendant is error. State v. Galiivan, 75 Conn.

326.

82. Must not only conduce to establish de

fendant's guilt to a moral certainty, but must

also be strong enough to exclude every other

reasonable hypothesis consistent with his in

nocence. Gaines v. State [Tcx. Cr. App.] 77

S. W. 10. An instruction that circumstances

consistent with a theory of innocence are

not to be given any weight against defend

ant is too favorable. State v. Gallivan, 75

Conn. 326. “On exclusion of every reasonable

supposition" held proper. Sherrili v. State

[Ala.] 35 So. 129. If there can be any “rea

sonable hypothesis consistent with inno

cence" is obscure and misleading. Tarver v.

State [Ala] 34 So. 627. \‘Vhere the evidence

is circumstantial only an instruction that the

proof must be absolutely incompatible with

the innocence of the accused is erroneous.

Horn v. State [Wyo.] 73 Pac. 705. Where

the evidence is not entirely circumstantial it

is not error for the court to charge that facts

and circumstances surrounding the testimony

as to the main element of the crime need not

be proved beyond a reasonable doubt. Id.

Erroneous for not using "reasonable" with

"hypothesis." Jarvis v. State [Ala] 34 So.

1025. An instruction need not require that

defendant "alone" committed the crime. Bell

v. State [Tex. Cr. App.] 71 S. W. 24. An

instruction that “all the circumstances" in—

stead ot‘ “each circumstance" must be incon

sistent with innocence is not erroneous.

Galloway v. State [Tex. Cr. App.] 70 S. W.

211. Instruction held correct. Id. An in<

struction that the proof “must be inconsist

ent with any other rational supposition" than

guilt is inadequate. State v. Brady [Iowa]

91 N. W. 801. That every circumstance must

be proved beyond a reasonable doubt is im

proper. State v. Galiivan, 75 Conn. 320.

That the evidence is all circumstantial is a

mere statement of fact and should not be

charged. Hainsworth v. State [Ala.] 34 So.

203. That the evidence must be inconsistent

with instead of “must exclude" every reason

able hypothesis, etc.. is sufilcient. McCoy v.

State [Tex. Cr. App.] 73 S. W. 1057. An in

struction that circumstantial evidence must

be inconsistent with every reasonable the

ory of innocence and so convince the jury

that each would be willing to act on it in the

matters of highest concern is error. Good

lett v. State [Ala.] 33 So. 892. Instruction

using the phrase “each link in the chain of

circumstances" held not misleading. State v.

Lucas [Iowa] 97 N. W. 1003. Instruction of

circumstantial evidence held correct and com

plete. Lamb v. State [Neb.] 95 N. W. 1050.

An instruction that “the proof of guilt must

be inconsistent with any other rational sup

position" is inadequate where the evidence

is entirely circumstantial. State v. Brady

[Iowa] 97 N. W. 62. The instruction must

state not only the certainty with which cir

cumstances must appear, but that they must

be inconsistent with innocence. State v.

Hudson. 66 S. C. 394. That circumstantial

evidence must be clear. conVIncing and con~

clusive, excluding all rational doubt of guilt.

and that every material circumstance must

be established beyond a reasonable doubt, is

correct. State v. Wilcox [N. C.] 44 S. E.

625. A refusal to instruct the jury that it is

their duty to adopt a reasonable hypothesis
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dence of character of defendant," testimony of defendant,“ admissions and con

fessions,3° and as to the credibility of the witnesses," as to the form of the ver

of innocence, even though the hypothesis of

guilt he the more probable, and to reconcile

the proven facts and circumstances with the

theory of innocence, if such can reasonably

be done; that there is no presumption of

guilt permitted by the law, and that a rea

sonable doubt can arise from a want of evi

dence as well as from the evidence itself, is

reversible error. Thompson v. State [Miss]

35 So. 689. An instruction that if any other

reasonable hypothesis may be taken from

circumstantial evidence, guilt should not be

found is proper. Petty v. State [Miss] 36

So. 213.

83. The giving of cautionary instructions

is to a great extent discretionary. State v.

De Hart, 109 La. 570. The facts of each par

ticular case must determine the necessity or

advisability of the form of charge in regard

to accomplice as witness. If there is an is

sue as to whether a witness is an accomplice,

that question and the necessary corrobora

tion may be submitted as an issue of fact.

.\icAlisier v. State [Tex. Cr. App.] 76 S. W.

760. Where the question whether a witness

is an accomplice is submitted, what consti

tutes an accomplice should be stated. Thom

as v. State [Tex. Cr. App.] 73 S. W. 1045.

The better practice is to instruct that a wit

ncss is an accomplice where the proof so

shows. though it is not error to submit it to

the jury. Swan v. State. [Tex. Cr. App.] 76

S. \V. 464. The jury should be instructed

that the evidence of an accomplice should

be received with great caution, but the court

need not further call attention to the weight

of such testimony. Anthony v. State [Fla.]

82 So. 818. Where the jury are told that a

certain,witness is an accomplice, a definition

of accomplice need not be given. Winfield v.

State [Tex. Cr. App.] 72 S. W. 182. Instruc

tion that accomplice must be corroborated

by other evidence sufilcient without specifi

cally stating that his own evidence on other

points could not corroborate him. Ezell v.

State [Tex. Cr. App.] 71 S. W. 283. Where

an attempt is made to show that one was a

particeps criminis with the defendant, an in

struction defining an accomplice is proper.

Porter v. People [Colo.] 74 Pac. 879. Instruc

tion to give accomplice credit only if cor

roborated and to give it careful cOnsider

ation approved. Hanley v. U. S. [C. C. A.]

123 Fed. 849.

34. Charge that good character may gen

erate doubt though none would have existed

but for such evidence, is erroneous. Jarvis

v. State [Ala.] 34 So. 1025. A request for an

instruction that a finding of a good reputa

tion of the defendant is sufficient to raise a

reasonable doubt on which to base an ac

quittal is properly refused. State v. Stentz

[Wash] 74 Pac. 588. An instruction that the

good character of the defendant is available

as a defense unless he should be found guilty

beyond a reasonable doubt is proper. Id.

That evidence of good character may raise

reasonable doubt held properly refused.

llohlmnn v. State [Ala] 33 So. 44. Instruc

tion that if evidence of character raises a

reasonable doubt defendant should be ac

quitted is error, the proper instruction being

that he should be acquitted if such evidence

considered in connection with all the other

evidence raises such doubt. Olds v. State

[Fla.] 33 So. 296. Instruction that evidence

of good character should be considered “in

a doubtful case" is error. Com. v. Sayars, 21

Pa. Super. Ct. 75. An instruction charging

the jury to consider the character of the ac

cused with other circumstances so far as

proved is not erroneous where there is no

evidence of his character. People v. Far

rington [CaL] 74 Pac. 288. An instruction

that evidence of good character “might be

sufficient in a doubtful case" is error. State

v. Blrkby [Iowa] 97 N. W. 980. An instruc

tion that evidence of defendant's good char

acter is competent is sufficient without stat

ing that the Jury should consider. State v.

Ames [Minn] 96 N. W. 330. That evidence of

good character does not amount to much on

a prosecution for gaming is error. Turner v.

State [Gm] 45 S. E. 598.

35. That defendant's interest in the re

sult may be considered is not error. Keating

v. State [Neb.] 93 N. W. 980; People v. Rich

[MichJ 94 N. W. 375; State v. Melvern

[Wash] 72 Pac. 489. That jury are not bound

to believe defendant further than he is cor

roboratcd is error. State v. Hunter [Iowa]

92 N. W. 872. An instruction that defend

ant's testimony is to be given such weight

as the jury think it entitled to and that his

interest in the result should be considered

held correct. Henry v. People. 198 Ill. 162.

An instruction charging the Jury in consid

ering the defendant‘s testimony to consider

his manner. relative situation. the conse

quences of the result of the trial to him, and

his inducements and temptations, taken to

gether with another instruction that they

were not entitled to disregard his testimony

because he was defendant. and that the law

presumed him innocent, and allowed him to

testify, and that they should consider his

testimony impartially and fairly, is not erro

neous. Younger v. State [Wyo.] 73 Fee.

551. Where the effect of contradicting evi

dence is mentioned, attention should also be

called to the corroborating evidence. McEl

roy v. People, 202111. 473. An instruction that

the testimony of defendant is to be given

"only" such weight as the jury think it de

serves is not error. Palmer v. State [Neb.]

97 N. W, 235. That defendant's testimony

should be given such weight as the jury

deems it entitled to, hearing in mind his vital

interest in the event, is correct. State v.

.\mes [Mlnn.] 96 N. W. 380. it is not preju

ilicial error to instruct that though the de

fendant may testify in his own defense he

is not obliged to do so, and that his neglect

to do so shall not create a presumption

\gainst him, where he has not testified.

State v. Ryno [Kan] 74 Pac. 1114; State v.

Levy [Idaho] 75 Pac. 227. It is error to

charge that testimony of defendant should

be carefully scrutinized without stating that

if he was deemed credible his evidence

should be given the same weight as that of

othcr witnesses. State v. Graham [N. C.] 45

S. E. 514.

86. instruction held erroneous. Davis v.

U. S., 18 App. D. C. 468. An instruction that

the jury should receive all testimony or oral

admissions of the defendant against himself

with caution is not ground for a reversal.
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dict,” and as to the duty of jurors in arriving at a decision," are collected in the

notes.

People v. Werdrip [Cal.] 74 Pac. 744. In

struction as to determining whether confes

sion was voluntary held sufficient. People V.

Rich [Mich.] 94 N. W. 375. An instruction

that statements by defendant out of court

may be believed or disbelleved and are to be

given such weight as the Jury deem proper

is not on the weight of the evidence. State

v. Coats [310.] 74 S. W. 864. That confession

“is of the highest order of testimony" is

error. Calvin v. State [Ga.] 44 S. E. 848.

Where the confession of the accused is made

before arrest. and before accusation of the

crime, admitting the commission of the

crime. but he contends it was made while

intoxicated. it is not error for the court to

refuse to charge that it was a doubtful spe

cies of evidence. to be acted upon with cau

tion. Horn v. State [“Yy0.] 73 Pac. 706.

Instructions are bad which submit credibil

ity of involuntary confessions offered solely

for impeachment. Smith v. State [Ala] 34

So. 396.

37. Charge on credibility of woman con

senting to abortion approved. State v. Carey

[Conn.] 56 Atl. 632. An instruction that the

jury is not bound to belieVe the uncontro

verted statement of a witness or to take

the testimony of any witness as true must

not be specially directed against one side

of the case. People v. Lonnen [Cal.] 73 Fee.

586. It is not error to charge the jury that

if they believed a witness was a hired wit

ness they were at liberty to disregard his

testimony, unless corroborated. where they

were also charged that the credibility of

witnesses was a question exclusively for the

jury. and could consider their interest in the

result. Porter v. People [Colo.] 74 Pac. 879.

An instruction to distrust the testimony of

a false witness must state that he was will

fully false. State v. Burns [Nev.] 74 Pac.

983. To distrust the evidence of a witness

who had willfully sworn falsely as to a

material matter. People v. Stevens [Cal.] 75

Pac. 62. An instruction charging the jury to

disregard any or all of the testimony of a

witness who has willfully and intentionally

testified falsely is erroneous. under Code

Civ. Proc. Mont. § 3390. requiring the court

to charge that a witness false in one part

of his testimony may be disregarded in oth

ers. State v. De Wolfe [Mont.] 74 Pac. 1084.

An instruction charging the jury that in de

termining the weight of the evidence of

certain witnesses they may consider among

other things their relationship to the par

ties is not erroneous (State v. Morgan [Utah]

74 Pac. 526); and if they believe that he has

sworn falsely may disregard his testimony

except in so far as corroborated by other

evidence (State v. Melvern [\‘VnshJ 72 Pac.

489). An instruction in reference to im

peaching testimony that it was admitted

to affect the witness' credibility, and not

to show the guilt of the accused guards its

admission sumciently. Connell v. State [Tex.

Cr. App.] 75 S. W. 512. A statement that

some one had willfully falsified is not im

proper where the testimony is in absolute

conflict. People v. O'Connor, 82 App. Div.

[N. Y.] 55. An instruction in the language

of Code Civ. Proc. 5 2061. that a witness tes

tifying falsely is to be distrusted is not

error though not to be commended. People

v. Dobbins [Cal.] 72 Pas. 339. An instruc

tion that the testimony of a witness who

has willfully testified falsely may be disre

garded except as it is corroborated is prop

er. Trimble v. Ter. [Aria] 71 Pac. 932. In

struction that prior conviction should be

considered only as bearing on defendant‘s

credibility held correct. Thornton v. State

[Wis.] 93 N. W. 1107. That the animus of

prosecution may be considered is argumen

tative. Holmes v. State [Ala] 34 So. 180.

An instruction as to an impeachment but

failing to include the testimony of all wit

nesses thereon is erroneous. Bennett v.

State [Tex. Cr. App.] 75 S. W. 314. A charge

which limits the effect of impeaching evi

dence to the sole purpose of enabling the

jury to waive the testimony of the wit

nesses impeached is too restrictive. since

the jury may entirely discard and disbe

lieve such witnesses. Dean v. State [Tex.

Cr. App] 77 S. W. 803. An instruction that

the experience of courts warns them to

scan with caution the evidence of aban

doned women. etc.. held error. State v. Tut

tle. 67 Ohio St. 440. An instruction that the

jury may believe one witness and discard

all the others is error as permitting them

to do so capriciousiy. Shepherd v. State

[Ala] 33 So. 266. Instruction that evidence

of detectives should be considered in the

same manner as other evidence held error.

Frudle v. State [Neb.] 92 N. W. 320. That

witness who has testified falsely is to be

distrusted. proper. People v. Fitzgerald, 138

Cal. 39. 70 Pac. 1014. Instruction that in

consistent statement as to material facts is

to be considered on question of credibility

is not erroneous as leaving the jury to de

cide what facts are material. State v.

Dent. 170 M0. 398. Cautionary instruction

as to evidence of detectives should be giv

en. State v. Fullerton. 90 Mo. App. 411. A

cautionary instruction should be given on

trial for receiving stolen goods as to tes

timony of the thief. State v. Rachman [N.

J. Law] 63 At]. 1046. Instruction as to

effect of prior conviction of witness held

proper. Keating v. State [Neb.] 93 N. W.

980. Instruction as to false testimony held

sufficient. State v. Fenton. 30 Wash. 325.

70 Pac. 741. An instruction that the Jury

may disregard all the testimony of a wit

ness who has willfully testified falsely is

properly refused. Jackson v. State [Ala]

34 So. 188. Instructions directed to the

credibility of particular testimony are as a

general rule improper. Loose v. State

[Wis.] 97 N. W. 526. An instruction on

credibility singling out a particular wit

ness is properly refused. State v. Pollard

[Mo] 74 S. W. 969. Instruction referring to

witness as “a perjurer. an abortionist. a

thief and a prostitute" is properly refused.

Dunn v. State [Ind] 67 N. E. 940.

38. Instruction held not to clearly state

the duty of the jury to return a special

verdict as required by statute in case they

found defondant insane. Porter v. State

[Ala] 33 So. 694.

39. That a doubt by one juror requires

a mistrial is improper. Oakley v. State

[Ala] 33 So. 693. That the case was not
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(§ 10) F. Custody of jury, conduct and deliberations—The jury may be

kept under the charge of an officer during the trial,‘0 but must be allowed food,

etc,“ and while the oiiicer should not speak to them‘2 or allow them to separate,"

so doing is not ground for reversal in the absence of other circumstances, and the

same liberality is applied in respect to other irregularities in the custody of the

jury.“ It is error to allow the jury to be kept at the house of decedent’s uncle.“

Ability of jury to see from jury room into jail where accused was playing cards

to be decided according to the eloquence of

counsel is not improper. State v. Evans

[Minn.] 92 N. W. 976. That the Jury are to

arrive at their verdict from the evidence

and not by lot is proper. Lankster v. State

[Tex. Cr. App.] 72 S. W. 388. That it was

the duty of a Juror not to give up his fixed

convictions is error. Holmes v. State [Ala]

34 So. 180. An instruction that the Jury

may ignore the instructions is properly re

fused. State v. Powell, 109 La. 727. In

struction in approved form as to duty of

jury to try to reach an agreement is not

rendered erroneous because of a reference

to the names of Judges who have given and

approved it. Secor v. State [Wis.] 95 N.

W. 942. Instruction to base verdict solely

on evidence and not be influenced by the

fact that defendant had been a long time

in Jail is not error. Foskey v. State [Ga]

45 S. E. 967. An instruction that the Jury

are not to “comment on" the failure of de

fendant to testify is improper. Lamb v.

State [Neb.] 95 N. W. 1050. An instruction

objectionable in that it tends to drive the

Jurors apart, rather than to get them to

gether may be refused. As “if from the

testimony in this cause there arises in your

minds. or in the mind of either of you. a

reasonable doubt as to defendants' guilt.

you cannot find such defendants guilty."

Baldwin v. State [Fla] 35 So. 220. An in

struction that before the jury can convict

each Juror must be convinced of guilt be

yond a reasonable doubt; and if asingle juror

has a reasonable doubt, from any part of

the evidence. the Jury cannot convict is

properly refused. Cook v. State [Fla] 35

So. 665. The rule that each Juror might

act upon his own judgment. and each should

be satisfied beyond a reasonable doubt that

every element of the offense had been prov

en. need not be applied to every feature and

branch of the offense. State v. Ryno [Kan.]

74 Pac. 1114.

40. State v. Burton. 65 Kan. 704. 70 Fee.

640. Whether the Jury should be allowed to

separate during the trial is discretionary.

stare v, Nelson [Minn.] 97 N. W. 662. The

fact that the deputy who had charge of the

jury was a witness is not error. Van Syoc

v_ State [Neb.] 96 N. W. 266.

41. The ancient practice in this respect

was never in force in Nebraska. Russell v.

State [Neb.] 92 N. W. 751. At least an or

dinary chair and blankets for the night if

the weather require should be provided for

jurors. State v. Riggs [La] 34 So. 655.

42. Casual remark held harmless. State

v, Shlpley. 171 M0. 544. Presence of bailiff

in jury room at times when jury was not

pongultlng and only to attend to wants of

mp jury hold not error. Shular v. State

“mil 55 N. E. 746. Improper remark of

sheriff not shown to have been heard by

Jury held not ground for new trial. Alder

son v. Com. [Ky.] 74 S. W. 679. In a prose

cution for homicide. it is not prejudicial

misconduct of an officer in charge of the

jury, when viewing the premises, to point

out certain places connected with the crime

and to repeat words used by the defendant

at one of the places on a former occasion.

State v. Mortensen [Utah] 74 Pac. 350.

48. Gamble v. State [Fla] 33 So. 471.

Going into adjoining empty room. State v.

Callian, 109 La. 346. Separation after. retir

ing to deliberate held harmless. State v.

Schaeffer. 172 M0. 335. Walking in single

file through court room harmless though

last one is several feet behind others. State

v. Shlpley. 171 Mo. 544. Taking of Jury into

bowling alley held harmless. State v. Cott

rill. 52 W. Va. 363. A court is warranted in

setting aside a verdict on account of the

separation of the Jury without leave of

court only where such separation prejudices

the rights of the defendants. Shivers v.

Ter. [0kl.] 74 Pac. 899. Taking jurors to a

theater in the custody of a sworn oiilcer.

the play having no reference to the trial.

is not ground for a new trial. State v.

Levy [Idaho] 75 Pac. 227.

44. Evidence_of visit by Juror to Jail held

to show no misconduct. People v. Fitzger

ald. 138 Cal. 39. 70 Pac. 1014. Jurors' drink

ing whisky while deliberating is not ground

for a new trial if none of them were in

toxicated or the drinking was not to ex

cess. Brown v. State [Tex. Cr. App.] 75 S.

W. 33. That sheriff who was disqualified

by relation to prosecutrix unlocked and

lighted the Jury room for the elisor. held

harmless. State v. Shipley. 171 M0. 5“.

Taking Jury in body to answer call of na

ture. Id. That n. juror was asked by a

stranger if he knew that he was a fourth

cousin of defendant's wife held not preJu

dlclal misconduct. State v. Hasty [Iowa]

96 N. W. 1115. It is not misconduct 0f

Jurors. at a view of premises. to pace off

distances between points referred to in the

testimony. State v. Mortensen [Utah] 73

Pac. 562. Not error for Juror to go to bar

bcr shop in custody. _Com. v. Gearhardt.

205 Pa. 387. Misconduct of third persons.

affecting the Jury. but not affecting the ver

dict. is not ground for a new trial. Horn

v. State [Wyo.] 73 Pac. 705. A verdict may

be impeached by evidence of intimidation

by an overt criminal act: not if the intimi

dating aet was otherwise. State v. Riggs,

110 La. —-, 34 So. 655. Matterlo show that

some Jurors decided before all evidence was

in impeaches their verdict. Id. Actions of

bystanders during an inspection by a Jury

may be ground for a new trial. Actions

indicating that a colt belonged to the pros

eouting witness and not to the defendant.

State v. Landry [Mont.] 74 Pac. 418.

45. Hensley v. Com. [Ky.] "4 S. W. 677.
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held not error, though dangerous.“

sometimes be deemed ground for reversal."

deliberation is in the discretion of the court."

Testimony may be read to them at their request.“0out exhibits“

Conduct of the jurymen in deliberation will

How long the jury shall be kept in

The jury may be allowed to take

The judge

should hold no communication with the jury except in open court,“ nor should

he in any manner coerce an agreement."

G. Verdict—In polling the jury it is not necessary to call each

A conditional answer by a juror on being polled does not invali

Refusal to receive a verdict of acquittal because defendant is

10)

juror by name.“3

date the verdict.“

voluntarily absent from the court room is error.“

definite,“° but clerical errors may be disregarded."

The verdict must be ccrtain and

It must state on which count

it was given,“ must find the degree," and must pass on special pleas.‘0 Where

46. Com. v. Zillafrow [Pa.] 56 -Atl. 639.

47. Discussion of irrelevant matters is

not. Russell v. State [Neb.] 92 N. W. 751.

Discussion of previous conviction of defend

ant is forbidden by statute in Texas.

Hughes v. State [Tex. Cr. App.] 70 S. W.

746; Hefner v. State [Tex. Cr. App.] 71 S.

W. 964. Statement by juror of facts in his

personal knowledge held ground for new

trial. State v. Burton. 65 Kan. 704, 70 Pac.

640; Sims v. State [Tex. Cr. App.] 70 S. W.

90. The fact that the jury casually learned

that defendant had been previously con

victed held not ground for new trial. State

v. Thompson. 109 La. 296. Statement by

juror that if a short sentence was given,

defendant would be released from the peni

tentiary before he was as old as his father

had been when he was released. together

with a reference to criminal acts of tin

father since his release. McDaniel v. State

[Tex. Cr. App.] 77 S. W. 802. Examination

of\copy of Code by juror held ground for

new trial. Henson v. State [Tenn.] 72 S

\‘v'. 960. Punishment assessed after a dis

cussion of the votes of the different jurors

held not fixed by lot._ Burrows v. State

[Tex. Cr. App.] 72 S. W. 848. Discussion of

failure of jury to testify is ground for new

trial. Doulton v. State [Tex. Cr. App.] 7.‘l

S. W. 895. That a. juror agreed to a verdict

under a misunderstanding of what a wit

ness testified to is not ground for new trial

Blackwell v. State [Tex. Cr. App] 73 S. W.

960. That a juror suggested that defend

ant if convicted had the right to appeal is

not ground for reversal. State v. Lucas

[Iowa] 97 N. W. 1003. That the jury were

out only five minutes is no ground for set

ting aside verdict. Turner v. State [Tex.

Cr. App.] 74 S. W. 777.

48. Russell v. State [Neb.] 92 N. W. 751:

Jahnke v. State [Neb.] 94 N. W. 158. Dis

charge of jury for disagreement is discre

tionary. U. S. v. Jim Lee. 123 Fed. 741.

49. But not depositions. Russell v. State

[Neb.] 92 N. W. 751. The jury may take

with them into the jury room the record

of a. special proceeding to try the insanity

of the accused. State v. Champoux [Wash]

74 Pac. 557. In a prosecution for violating

a local option law the jury should nOt be

permitted to handle and smell liquor intro

duced in evidence but not shown to be the

same as that sold on the date charged.

Parker v. State ['i‘ex. Cr. App] 75 S. W. 30.

51). It is not error to refuse to read the

cross examination when the jury requests

only the direct. State v. Manning [Vt.] 5-!

Atl. 181.

61. Answering communication from jury

as to recommendation to mercy held error.

State v. Kiefer [S. D.] 91 N. W. 1117.

52. Request to agree before bedtime if

possible held not prejudicial. Wilson v.

State [Tenn.] 70 S. W. 67. The court may

inquire of individual jurors as to the likeli

'lOOd of reaching an agreement. Jones v.

dtate [Ga.] 44 S. E. 877. It is not error for

the court to say that he does not wish to

force a verdict but will stay with the jury

for another day. Id. Statement to jury

that court would be in session a week so

that they would have ample time to agree

is not coercion. Brady v. State [Tex. Cr.

{\pp.] 74 S. W. 771.

63. Swan v. State [Miss] 33 So. 223.

54. That he agreed on condition that the

iury ask clemency. Bliss v. State [Wis] 94

N. W. 325.

55. Hill v. State [Ga.] 44 S. E. 820.

56. “Guilty of misdemeanor" insufficient.

Wells v. State, 116 Ga. 87. Verdict of guilty

without designation of crime is sufficient.

Howe v. State [Wis] 96 N. W. 417. \Vhere

the language of a verdict fails to convict

the accused of the specific offense charged

he may be found guilty of a lesser included

offense. State v. Snider [Wash.] 73 Pac. 356.

.\ verdict purporting to find the accused

guilty of a particular offense must specify

the particular offense; must find him guilty

of all the ingredients of the offense. A par

iiai verdict is not sufficient. Id.

57. "Gunlty." McMillan v. State [Tex Cr.

.-\pp.] 71 S. W. 279. Conviction of "Harry"

instead of "Henry" held sufficient. Albert

v. State [Team Cr. Ann] 72 S. W. 846. "Wee"

for we is trifling. Johns v. State [Fla] 35

So. 71. "Guilty" for guilty is self correc—

tive. Webb v. State [Ala] 34 So. 1011.

.‘iisspelling of the word penitentiary in the

verdict is not error. Gaines v. State [Tex

Or. App] 77 S. W. 10. '

58. Verdict finding defendant guilty of

the specific crime charged in each count and

fixing punishment separately need not spec

ify the counts by number or say “as char

ged in the indictment" after the word guil

ty. Lawrence v. State [Ark.] 71 S. \‘V. 263.

Need not find on counts dismissed at trial.

State v. Maurer, 96 Mo. App. 347: State v.

Hesterly [No.1 76 S. W. 985. A general

verdict will be imputed to the count charg

ing the ortense sustained by the evidence.

Indictment in two counts charging night
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pleas of former jeopardy and not guilty are tried together, a general verdict is in

sufficient“1 and must find as to all the defendants on trial."

facts on which penalty is to be computed by court."

Verdict need not find

After the jury have dis

persed, the verdict cannot be correct,“ but before dispersal, they may be sent back

to correct a verdict.“ It is only legal defects however which the court may order

corrected.“

§ 11.
New trial and arrest of judgment. Writ of error comm nobis.—The

harmful efl'ect of error is elsewhere discussed."

The grounds for new trial are usually regulated by statute." Accident or sur

prise is ground for new trial only where diligence was exercised." A new trial

is sometimes granted because of the discovery that a juror was prejudiced against

defendant or had expressed an opinion as to his guilt.’1

and day burglary both of which were sub

mitted and the evidence justified finding day

burglary. Miller v. State [Tex. Cr. App.]

77 S. W. 800. A conviction on one count

implies an acquittal on others not men

tioned. Bigcraft v. People, 30 C010. 298, 70

Pac. 417.

50. Pen. Code, § 972, so providing. Mc

Lane v. Ter. [Aria] 71 Pac. 938. Where

only the offense charged was submitted, a

general verdict is suflicient. Heinen v. State

[Tex- Cr. App.] 74 S. W, 775; Mahany v.

People [Col0.] 73 Pac. 26.

60. General verdict on pleas of not guilty

and misnomer. Davis v. State [Ala] 33 So.

818.

61. State v. Kieifer [8. D.] 95 N. W. 289.

Defendant by requesting an instruction for

general verdict on general and special pleas,

waives the right to separate verdicts. State

v. Spurgeon [Mo. App.] 74 S. W. 453.

63. Verdict finding “both guilty" suffi

cient. State v. Williamson [8. C.] 43 S. E.

671.

68. Dean v. State [Md.] 56 Atl. 481. Fall

ure of the jury to find whether defendant

is over 16 is not error where there is no

evidence of his age. Boone v. State [Ind.] 67

N. E. 518.

64. Wells v. State. 116 Ga. 87.

05- Verdict finding defendant guilty of

nonexistent crime—“assault and battery

with intent to stab." State v. Gonneion [N.

J. Law] 53 Ati. 701. The court may have

a general verdict corrected by applying it

to the only count on which conviction was

asked without sending the jury out again.

State v. Norris [S. C.] 43 S. E. 791. Where

the verdict fails to find on both counts the

jury may be sent back to put the same in

proper form. Secor v. State [Wis.] 95 N. W.

942.

68. Court must accept verdict though for

less degree than proof seems to him to

warrant. Goolsby v. State [Miss.] 35 So. 212.

07. See 5 15, post.

08. Disqualification of some grand ju

rors for failure to pay poll tax not ground

for new trial. Cublne v. State [Tex. Cr. App.)

74 S. W. 39. Intoxication of defendant's

counsel during the trial held not ground for

new trial. there being no showing of preju

dice. O'Brien v. Com. [Ky.] 74 S. W. 666.

The receiving by a witness of part of a re

ward offered for conviction is not of itself

grounds for a new trial. State v. Levy [Ida

ho] 75 Pac. 227.

In Georgia excessiveness of sentence (Stur

key v. State, 116 Ga. 526: Beliinger v. State.

116 Ga. 545), irregularity therein (Chapman

v. State [Ga.] 44 S. E. 814), overruling de

murrer to indictment (Veal v. State, 116 Ga.

589; Long v. State [6a.] 45 S. E. 416). in

sufficiency of indictment (Sanders v, State

[Ga.] 45 S. E. 365), overruling motion to

quash the warrant (Bellinger v. State, 116

Ga. 545), empannelling of a Juror whose

name was not on the jury list (Somers v.

State, 116 Ga. 535) and disqualification of the

iudge (Berry v. State, 117 Ga. 15) are not

grounds for new trial.

70. State v. Fay [Minn] 92 N. W. 97%.

Failure to subpoena a witness under mistake

gs to where he was not ground for new trial.

McFadden v. State [Texr Cr. App] 71 S. W.

972. Surprise at testimony of prosecuting

witness is not ground for new trial. Curry

v. Com. [Ky.] 74 S. W. 1077.

71. Declaration by juror held insufficient.

'i‘rimble v. Ter. [Aria] 71 Pac. 932. Previ

ous expressions of opinion by juror. denied

on his voir dire. State v. Mickie [Utah] 70

Pac. 856. That juror who knew defendant

remained silent when the jury was asked if

my one did is presumptively harmless. Dodd

v. State [Tex. Cr. App.) 72 S. W, 1015. State

‘nents of jurors showing prejudice against

the defendant. which facts were not known

to defendant before trial, is misconduct suf

‘icient for a reversal. Williams v. State

[Tex. Cr. App.) 75 S. W. 509. Evidence held

not to show prejudicial expressions by juror.

State v. Mickie [Utah] 70 Pac. 856. A new

trial may be allowed for misconduct of the

iury unless shown that defendant suffered

no prejudice therefrom. A juror stating to

his associates of his own personal knowledge

facts. not in the testimony. prejudicial to de

fendant. State v. Lowe [Kan] 72 Pac. 524.

Knowledge of facts by juror held not ground

for a new trial: he not being examined on

voir dire and it appearing that he was the

last to agree to conviction. Lazenby v. State

[Tex. Cr. App.] 73 S. W. 1051. Disqualifica

tion of a juror for prejudice against the de

fendant which fact he had concealed on his

examination is ground for a new trial.

State v. Mott [Mont.] 74 Pac. 728. A motion

for a new trial on the ground of prejudice of

u. juror is properly denied where he stated

that all he had heard of the case was from

newspaper reports and hearsay. and that he

had no prejudice. and no attempt is made to

impeach his competency. Id. It is not suf

flcient grounds for a new trial that a juror

is proven to have stated after verdict that

everybody knew the defendant, on trial for

gaming, was a gambler, which statement he
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Nau-ly discovered evidence to be ground for a new trial72 must be competent"

and material,“ credible,“ not cumulative or merely for impeachment," and such

as to probably afiect the result," and it must appear that it could not in the exer

cise of due diligence have been produced at the trial."

denied. Fuller v. State [Miss] 35 So. 214.

Aflidavits of statements oi‘ jurors controvert

ed by the jurors themselves. examined and

held insumcient to authorize a new trial.

Cruse v. State [Tex. Cr. App.] 77 S. W. 818.

72. Statement of all the requirements.

'I‘er. v. Claypool [N. M.] 71 Pac. 463. Grant

of new trial for newly discovered evidence

and prejudice of a. Juror discretionary.

Jones v. State [Ga] 44 S. E. 877; State v.Nel

son [Mind] 97 N. W. 652.

78. Self serving declaration by defendant.

Brown v. State [Tex. Cr. App.] 70 S. W. 21.

74. Golding v. State, 116 Ga. 526. In de

termining whether a new trial will be allow

ed the court may consider evidence relating

to a degree of crime as to which defendant

was acquitted. State v. Prater. 52 W. Va.

132. Newly-discovered evidence as to who

fired the first shot in a former altercation

held immaterial. State v. Reynolds. 171 M0.

552.

75. Evidence of codefendant then under

sentence for same crime insufficient. Ross

v. State [Tex. Cr. App.] 70 S. W. 424. Affl

davits of statements by prosecutrix insuffi

cient where they were inconsistent with

each other in circumstance. and the afflants

did not disclose their alleged information

until after two trials. State v. Manning

[Vt.] 54 Atl. 181. Subsequent affidavit of

witness denying some of the facts in the

first. Id. After recollection of witness who

had testified. Gannon v. State. 75 Conn.

576. Character of proposed witnesses should

be shown. Miller v. State [6a.] 43 S. E. 851.

Aflldavit by prosecuting witness denying his

testimony at trial held insufficient. State v.

Blanchard. 88 Minn. 82; Hall v. State [Ga.]

43 S. E. 718. Newly discovered evidence held

apparently fabricated and not ground for a

new trial. People v. Sullivan, 40 Misc. [N.

Y.] 308.

76. Sturkey v. State. 116 Ga. 526; Somers

v. State. 116 Ga. 535: Ray v. State [Tex. Cr.

App.] 75 S. W. 798; State v. Blain [Iowa] 92

N. W. 650; State v. Albert. 109 La. 201; State

v. Allen, 171 M0, 562; Hodge v. State. 116 Ga.

929; Hardy v. State. 117 Ga. 40; State v. Har

dee [Mont.] 72 Pac. 39: People v. Sullivan.

40 Misc. [N. Y.] 308: Black v. Com., 24 Ky.

L. R. 1974. 72 S. W. 772: Rountree v. State

[Ga] 45 S. E. 623; Thompson v. State [Tex.

Cr. App.]-176 S. W. 561. Detendants' insanity.

Mathews v. State [Tex. Cr. App.] 77 S. W.

218; State v. McKenzie [Mo.] 76 S. W. 1015:

Jinks v. State [Ga.] 44 S. E. 814; Curry v.

Com. [Ky.] 74 S. W. 1077. Proof of the

falsity of the statement of accomplice that

he had never been convicted. is not ground

for a new trial. People v, Sullivan. 40 Misc.

[N. Y.] 308. Newly discovered evidence of

finding of revolver not ground for a new

trial. there having been evidence of its use.

Henry v. People. 198 Ill. 162; Watson v. State

[Ga] 44 S. E. 824; Clayton v. State [Ga.] 45

s. E. 697: Teal v- State [Ga] 45 8. E. 964.

That defendant's sister had been adjudged

insane since the trial is not ground for new

trial where there was evidence on the trial

of insanity of relatives (People v, Quimby

l'.\iir~h.] 96 N. W. 1061) and was not such as

would probably change the result (State v.

Haworth [Utah] 73 Fee. 413; Cousins v. State

[Miss.] 34 So. 823).

77. Evidence of three witnesses to state

ment by person aggrieved that another than

defendant committed the crime ground for

new trial. Bates v. State [Miss] 32 So. 915:

State v. Nelson [Minn.] 97 N. W. 652; People

v, Sullivan. 40 Misc. [N. Y.) 308: State v. Ter

rio [Me] 56 Atl. 217; McFadden v. State

[Tex. Cr. App.] 71 S, W. 972. Inconclusive

evidence as to alibi. McFadden v. State

[Tex. Or. App.] 71 S. W. 972. A motion for

'1 new trial on the ground of an absent wit

ness may be denied where the testimony of

the witness would be consistent with de

fendant's guilt. Durham v. State [Tera Cr.

App.] 76 S. W. 563. Evidence of witnesses

knowing of birth of prosecutrix who was al

leged to be under age of consent held ground

for new trial. Brock v. State [Tex. Cr. App.]

71 S. W. 20. 60 L. R. A. 465. Newly discov

ered evidence of threats by deceased not

ground for new trial. Hatcher v. State, 116

Ga, 617. Newly discovered evidence as to

the time of the homicide h'eld mound for

-new trial where the evidence upon an alibi

and the evidence of guilt was unsatistactory.

Buckner v. State [Miss] 32 So. 920. Negative

evidence. Simmons v. State [Tex. Cr. App.]

72 S. W. 686. Newly discovered evidence

of self defense held ground for new trial

where the evidence was conflicting. State

v. Campbell. 25 Utah. 342, 71 Pac. 529. New

evidence of the defendant‘s good character

is not ground for a new trial. On a. con

viction of grand larceny. People v. Walker.

40 Misc. [N. Y.] 521. A new trial is warrant

ed in a murder case on the ground of newly

discovered evidence. by the affidavits of two

principal witnesses that they were mistaken

in the identity of the accused and were con

vinced from photographs of another that he

was the person they saw. and on the af

fidavit of accused's co-defendant that ac

cused was not connected with the killing.

State v. King [Utah] 78 Pac. 1045. Adida—

vits of the complaining witness reversing

his former testimony is not ground for a new

trial. Nine months after the trial. People

v. Cameron. 85 N. Y. Supp. 63.‘ New trial

on affidavit of witness for state retracting

her testimony held properly denied. Harter

v. People [Ill.] 68 N. E. 447.

78. Winn v. State [Tex. Cr. App.] 73 S. W.

807; Duncan v. State [Tex Cr. App.] 77 S.

W. 13: Prim v. State [Tex. Cr. App.] 70 S.

W. 545. Subpoenas issued during the trial: '

no request for postponement when they were

not served. State v. Albert. 109 La. 201.

Names of witnesses known to other witness

es for defendant; only three of 25 eye wit

nesscs produced. Mosely v. State [Team Cr.

App.] 70 S. W. 546. Employes at place

where acts in question took place. State v.

Vance. 29 Wash. 435. 70 Pac. 34: Haley v.

State [Team Cr. App.] 74 S. W. 38. “'itnesses

called but not examined. Hall v. State [Ga.]

43 S. E. 718. Matters known to defendant

during the trial. Newberry v. State [Tex.
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A motion in arrest of judgment lies only to a material defect" apparent on

the face of the record,“0 and the objection must of course be one which is not re

quired to be made at the trial.81

A writ of error coram nobis will not lie to review errors or matters which

may be corrected on motion in the trial

and only to errors of fact.“3

court or upon appeal to a higher court,"2

Practice on motion.—The time within which the motion must be made is

regulated by statute.“

existence thereof shown," as must the

The grounds of the motion must be stated,85 and the

timeliness of the motion." Affidavit of

juror will not be received to impeach verdict,“ but may be received to sustain it.”

Defendant has no constitutional right to be present at the hearing.”0 Oral testi—

mony cannot ordinarily be introduced in support of a motion for a new trial,"1

and there is no error in refusing a motion to be allowed to introduce such testi

Cr. App.] 74 S. W. 774. New evidence is not

ground for a new trial if it was available

at the original trial. Aflidavits tending to

prove an alibi nine months after trial. Peo

ple v. Cameron, 85 N. Y. Supp. 63. Facts

found out from a witness after trial cannot

be set up as newly discovered evidence.

where the witness is not examined as to the

facts at the trial. Ray v. State [Tex. Cr

App.] 75 S. W. 798. Newly discovered evi

dence of self defense held ground for new

trial notwithstanding lack of diligence

Cline v. State [Tex. Cr, App.] 71 S. W. 23.

79. Not that information did not state on

what day it was filed. Holler v. State [Tex.

Cr. App.] 73 S. W. 961. Not to slight detect

in indictment (Markos v. People, 103 Ill. App.

347). such as variance between recital and

signature of information as to given name

of prosecuting attorney (Williams v. State

[Tern Cr. App.] 70 S. W. 213). Omission of

word "defendant" in verdict not ground for

arrest of judgment. State v. Norris [S. C.]

43 S. E. 791. Inconsistency of counts in an

indictment is not ground for a. motion in

arrest where there was an election to rely

on one of the counts at the trial and the

other was not submitted to the jury. Thom

as v. State [Tex. Cr. App.] 77 S. W. 801. Mo

tion in arrest will not reach wrong verdict.

McDonald v. State [Fla] 35 So. 72. Failure

to allege that woman was married. State

v. Bisbee [Vt.] 54 Atl. 1081. Will not reach

vagueness or mere indefiniteness of indict

ment. Mathis v. State [Fla.] 84 So. 287.

80. State v. Brown [La.] 35 So. 501; State

V. Kline, 109 La. 603. Sufficiency of infor

mation and jurisdiction of court. Smith v.

State [Neb.] 94 N. W. 106; People v. Pierson.

80 App. Div. [N. Y.] 415. Not to insufficiency

of evidence. Mathis v. State [Flzn] 34 So.

287.

81. See post. i 15.

82 Hamlin v. State [Kan] 74 Pac. 242.

It will not lie from a decision holding jurors

to be qualified. though they made false state

ments as to their qualifications, and defend—

ant did not know of their prejudice until

after a motion for a new trial had been over

ruled. Id.

83. Not to obtain an extension of time to

uppeal. Collins v. State [Kan] 71 Fee. 251.

84. The motion cannot be made in voca—

tion. Johnson v. State, 116 Ga. 535; Gardner

v. State. 118 Ga. 537. To be entitled to en

ter a motion more than two days after the

trial defendant must show that he has not

Previously moved for new trial or in arrest.

Hines v, State [Tex. Cr. App.] 70 S. W. 955.

Motion for new trial after plea of guilty

must be made at the sitting (term) at which

sentence was passed. Com. v. Soderquest

[Mass] 66 N. E. 801. The year after "trial"

within which motion must he made does not

run from plea. The trial judge has discre

tion to set aside a. grant of an appeal and

allow time for the preparation of affidavits

I for a motion for a new trial. Motion made

I on the same morning that a verdict of guil

fly was returned for him, of which knowl

l (edge had just come to counsel with regard to

i the misconduct of the jury. Legere v. State

\ [Tenn.] 77 S. W. 1059.

85. State v. Shipley, 171 M0. 544. Under

statutes providing that application for a new

trial shall be on notice of motion. and the

lmotlon when made in certain cases shall

be based on an nfl'idnflt otherwise on a bill

of exceptions. the notice need state only the

zrounds of the motion. State v. Landry

[Mont.] 74 Pac. 418.

80. What the alleged erroneous evidence

was. Scott v. State, 117 Ga. 14. Defendant

must make affidavit in person that he did not

know of the facts before the trial. Malone

v. State. 116 Ga. 272. That witnesses refuse

to make afi‘idnvit for fear of incriminating

themselves does not make defendant‘s state

ment of their expected testimony sufficient.

gdata v, McCullough, 171 M0. 571. Oath of

defendant alone insufficient. Shutt v. State

[Tern Cr. App.] 71 S. W. 18. Character of

proposed witnesses must be shown in Geor

gia. Hatcher v. State, 116 Ga. 6l7. Resi

dence of witnesses should be stated. State

v. Fay [Minn.] 92 N. W. 978. Aflidnvits to

obtain a new trial on the ground that jurors

had expressed opinions as to the guilt of

the accused, must show that such expres

sions of opinion would ,have been sufl‘icient

lo challenge for cause at the impaneliing of

the jury; and that the accused or his counsel

had no knowledge of such facts at the time.

State v. Morrison [KanJ 72 Fee. 554.

7. The motion was required to be made

within thirty days after discovery of the

facts. State v. Mickie [Utah] 70 Fee. 856.

88- Stste v. Smith [Or.] 71 Pac. 973:

Blackwell v. State [Tex. Cr. App.] 73 S. W.

960; State v. Kiefer [8. D.] 91 N. W. 1117.

89,00. Howard v. Com.. 24 Ky. L. R. 612.

69 S. W. 721.

91. In a prosecution for homicide.

v. Mortensen [Utah] 78 Fee. 562.

State
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mony," and when allowed, the burden is on defendant to produce his witnesses at

the hearing." Irregularities in affidavits for a new trial are waived by counter afii

davits controverting matter alleged in the first.“ The order denying the motion

may be vacated to allow the prosecutor to strengthen his case and the motion then

denied.” If the motion cannot be sustained as presented, it may be denied.”

§ 12. Sentence and judgment—In sentencing on a plea of guilty, the court

may take evidence as to the degree." In cases not capital, it is generally held not

reversible error to fail to ask defendant if he has anything to say," but a statute

requiring such procedure is held mandatory.” A verdict assessing the punishment

of both defendants together authorizes the court to sentence as on failure of the

jury to assess.‘ Sentence under an indeterminate sentence act is not bad for

uncertainty.2 The sentence must follow the verdict.‘ Sentences for diiferent terms

of different co-defendants is not a denial of equal protection to all.‘ It is not error

of which a. convicted defendant can complain that the court failed to add a term

of imprisonment if the fine was not paid.“ Sentences imposed at the same time will

run concurrently unless otherwise expressly stated.‘ The court has no power

to suspend sentence indefinitely,1 and defendant’s consent gives no such power.'

The court may at the same term modify a sentence.“ A petition alleging insanity

in bar of execution of death sentence must allege that it arose after sentence.“

Judgment cannot be entered nunc pro tunc at a subsequent term where there are

no docket entries.“ '

§ 13. Record or minutes and commitment—The record is conclusive," but

may be amended by the court,“ but only on record evidence.“ Erroneous entry

in minutes does not control the indictment." A mere recital of the proceedings

including verdict is not a judgment.“ A record entry that a “jury” came controls

02. As to misconduct of the jury while 10. Lee v. State [6a.] 43 S. E. 994. Peti

taking a view. State v. Mortensen [Utah] tion supported only by witness who testified

'73 Pae. 633. at the trial to insanity properly overruled.

98. State v. Albert. 109 La. 201.

91- State v. Landry [Mont] 74 Fee. 418.

M. Ransom v. State [Tex. _Cr. App.] 70 S.

W. 960. >

96. Reed v. State [Nab] 92 N. W. 321.

07. As to whether burglary was commit

ted in tho nirrht time. People v. Miller. 137

Cal. 642. 70 Fee. 735.

98. State v. Sally, 41 Or. 366, 70 Fee. 396.

99. McCormick v. State [Neb.] 92 N. W.

606.

1. State v. Thornhill [Mo] 74 S. W. 832.

. 2. People v. Warden of Sing Sing Prison,

89 Misc. [N. Y.] 113.

3. If verdict is for too high adegree court

may sentence for lesser degree included and

proved. U. S. v. Linnier. 125 Fed. 83. Sen

tence tor a particular offense, of which the

language of the verdict fails to find the ac

cused guilty, is reversible error. State v.

Snider [Wash] 73 Fee. 355.

4. Howard v. Fleming. 24 Sup. Ct. 49.

5. Fuller v. State [Miss] 35 So. 214.

6. Fortson v. Elbert County. 117 Ga. 149.

7. By so doing it loses jurisdiction. In

re Flint [Utah] 71 Pac. 531; People v. Bar

rett, 202 Ill, 287. Suspension of sentence of

which the judge has lost jurisdiction is not

compellable. Pending review. Crlbb v.

Parker [Ga.] 46 S. E. 110.

8. People v. Barrett. 202 Ill. 287.

0. Sentence to wrong institution. In re

Graves. 117 Fed. 798. An excessive sentence

may be sustained so far as it is legal and

separable from the illegal part. In re Wel

ty. 122 Fed. 122.

Williams v. State [Fla.] 34 So. 279. Since

the act of Aug. 17. 1903. the court has no

power to grant inquisition of sanity after

sentence, and the saving clause as to pend

ing cases applies only to cases where appli

cation tor an inquisition was pending. Cribb

v. Parker [Ga.] 46 S. E. 110. On trial of a

plea of insanity arising after conviction, the

test is whether defendant comprehends the

difference between right and wrong and

would understand for what he was being

punished. Lee v. State [Gm] 45 S. E. 628.

Mlmms v. State [Tex. Cr. App.] 74 8.

As to arraignment. State v. Taylor.

171 Mo. 465. Refusal to enter a judgment

which it was claimed was rendered but nev

er entered is conclusive against the rendi

tion of such judgment. Gustie v. State

[Team Cr. App.] 70 S. W. 751. Affidavits im

peaching record of plea. tendered after ver

dict. are properly rejected. State v. Tucker

UV. Va.] 44 S. E. 427.

13. Entry of formal judgment nunc pro

tune. Marks v. State. 135 Ala. 69. Detect

in omitting provision for hard labor may be

amended nunc pro tune ii.’ actually part of

sentence as pronounced. In re VVelty, 123

Fed. 122.

14. Affidavit by clerk inadmissible. Da

vis v. State [Ala.] 33 So. 817. But see Peo

ple v. Finnigan. 174 N. Y. 356. where a copy

of a. lost exhibit was supplied on ailidavit

supported by the recollection of the judge.

15. As to crime charged. State v. De

Hart, 109 La. 570.
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a subsequent statement of only eleven names and shows a legal jury." The record

must show every jurisdictional fact."

A commitment need not specify the statute under which conviction is bad,"

but must definitely state the finding.” Not only must an objection be taken, but

the ruling thereon must be excepted to,21 and this rule is sometimes held to re

quire an exception to the denial of a new tria

§ 14. Saving questions for review.

L28

Necessity of objection, motion or excep

tion.—Aside from objections to the jurisdiction,“ the sufficiency of the indictment,“

or to the competency of a witness,26 there must have been a prompt objection in the

trial court, and this rule has been applied to failure to serve copy of indictment”

or jury list," arraignment and plea,2° manner of drawing jury,“o disqualification of

16. Herbert v. State [Tex Cr. App.] 72 S.

W. 587.

17. Davis v. State [Ala.] 33 So. 817.

18. Record of plea held sufficient. Bas

sett v. State [Fla.] 33 So. 262. Record of ar

raignment held sufficient. People v. Miller.

137 Cal. 642, 70 Pac. 735. The evidence of

defendant's age justifying a reformatory

sentence need not be preserved in the record.

Marx v. People [111.] 88 N. E. 436. Statement

of impannelling of grand jury held sum

cient. State v. Tucker [W. Va.] 44 S. E.

427. Entries held to sufficiently show re

turn of indictment in open court. State v.

Ledford [N. C.] 45 S. E. 944. The authority

of a special judge to preside must appear in

all criminal cases and should not be left to

presumption in any case. Low v. State

[Tenn.] 78 S. W. 110. Recital that "the

grand jurors aforesaid were duly sworn" is

sufficient. Bruen v. People [111.] 69 N. E.

24.

19.

245.

20. Mittimus defective for not reciting

that accused was "found" intoxicated. In

re Rogers [Vt.] 55 At]. 661.

21. Bellinger v. State, 116 Ga. 545; State

v. Back [Mo. App.] 72 S. W. 466. Not neces

sary where indictment does not charge a

People v. Pierson, 80 App. Div. [N.

People v. Van De Carr. 83 N. Y. Supp.

crime.

7.] 415. Surprise. Latham v. State [Tex.

Cr. App.] 72 S. W. 182. Change of venue.

State v. Lynn. 169 M0. 664. Overruling

challenge to array. Valles v. State [Tex. Cr.

App.] 71 S. W. 598. Refusal of postpone

ment. Foster v. State [Tex. Cr. App.) 71

S. W. 971; Cublne v. State [Tax Cr. App.] 74

S. W. 39. Admission of evidence. State v.

Catlin. 170 Mo. 354. Refusal to allow time

to plead. State v. Hunter. 171 M0. 435.

Competency of witness. Fay v. State [Tex

Cr. App] 70 S. W. 744. Admission of evi

dence. Hill v. State [Tex. Cr. App.] 70 S. W.

754; Broomfleld v. State [Tex Cr. App.] 74

S. W. 915; Ill. Cent. R. Co. 1!. Com. [Ky.] 74

8. W. 1097. Refusal to strike out testimony.

People v. Lagrappo, 88 N. Y. Supp. 116. Mis

conduct of counsel. Scott v. Com.. 24 Ky. L.

R. 889. 70 S. W. 281. Improper argument

of counsel. State v, Sale [Iowa] 92 N. W.

680-, State v. Tyson [N. C.] 45 S. E. 838; Gos

selt v. State (Tex. Cr. App] 70 S. W. 319;

Tacknberry v. State [Tex. Cr. App] 72 S. W.

384; State v. Bailey [Wash] 71 Pac. 715. In

alrllctionsl. State v. Gregory, 170 Me. 598;

Carr v. State [Fla] 34 So. 892; State v,

Mitchell [Wash] 72 Fee. 707: State v. Mc

Mullin. 170 M0. 608; State v. Vinso, 171 M0.

576'. Webb v. State [TOL CF- ADD-1 70 S. W.

"4.

Curr. Law, Vol. 2—24.

28. State v. Hall, 109 La. 290; State v. Ir

vin, 171 M0. 558; Barrows v. State [Ind.] 69

$0.053. 253; State v. Dunham [M0.] 78 S. W.

24. Ter. v. Taylor [N. M.] 71 Pac. 489.

25. State v. Gregory [Mo.] 76 S. W. 970;

State v. Marsh [N. C.] 48 S. E. 828; State v.

Meysenburg, 171 Mo. 1. Insufficiency of in

dictment to charge an offense may be urged

under a plea of not guilty. People v. Pier

son, 80 App. Div. [N. Y.] 415. The sum

cicncy of an indictment to support a judg

ment of conviction, and Jurisdiction over the

subject matter may be raised at any time

in the supreme court. Shivers v. Territory

[Okl.] 74 Pac. 899. The objection that an

indictment was not properly found, indorsed

or presented cannot be raised for the first

time on appeal. The proper remedy is by

motion to set it aside before plea. Shivers

v. Territory [0k].] 74 Pac. 899. A plea of

guilty does not waive insufficiency of indict

ment to charge an offense. Smith v. State

[Neb.] 94 N. W. 106. After pleading guilty de

fendant may appeal and assail the sufficiency

of the indictment to charge an offense. Hogue

v. State, 28 Ohio Cir. CL 567. Duplicity of in

formation cannot be objected to for the first

time on appeal. State v. Snider [Wash.] 73

Pac. 855. Failure of record to show that the

indictment was returned in open court can

not be first raised on motion to quash. State

v. Ledford [N. C.] 45 S. E. 444. Objection

for repugnancy must be raised below. Sims

v. U. 8.. 121 Fed. 515.

28. Wife allowed to testify against her

husband. Brock v. State [Tex_ Cr. App.] 71

S. W. 20, 60 L. R. A. 465. Competency of ex

pert cannot be objected to for the first time

on appeal. Com. v. Burton, 183 Mass. 461.

Competency of witness cannot be objected to

for the first time on appeal. Barber v. Peo

ple [Ill.] 68 N. . 93.

27. Burrows v. State [Team Cr. App.] 72

S. W. 848: Coleman v. State [Ten Cr. App.]

74 S. W. 769.

23. W'ebb v. State [Ala] 34 So. 1011.

29. Issue not formally made. Reed v.

State [Neb.] 92 N. W. 821. Striking out

pleas. Wilson v. State [Ala.] 33 So. 831. A

defendant. arraigned and case fixed for trial

on the same day on which the indictment is

returned has no ground of complaint where

he fails to avail himself of the right, re

served on the arraignment. to make any ob

jection which he might have by greater de

lay. State v. Allen [La.] 35 So. 495. Going

to trial without objection to want of ar

raignment is a. waiver. Hudson v. State

[Ga.] 45 S. E. 66. Special exception is neces

sary to save want of arraignment. Motion
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jurors,31 or of the judge," selection of jury,33 denial of right to be heard by coun

sel,“ bar of prosecution by limitations,35 failure to prove venue,” examination of

witness,37 misconduct of a witness while testifying,38 admission or exclusion of

evidence,39 absence of defendant duringr view,‘o action of officer in pointing out

objects during view,‘1 argument or conduct of counsel,‘2 remarks of court,‘3 variance

in arrest will not. Short v. State [Miss] 34

So. 353.

30. Should be taken by challenge to array

on motion to quash panel. State v. Parker [N.

C.] 43 S. E. 830. And see State v. Johnson

[8. C.) 44 S. E. 58. Objection to drawing too

many jurors from one locality must not bt

deferred until after verdict but taken by

challenge to array. Sylvester v. State [Fla]

35 So. 142. Mode of summoning the jury

must be raised by challenge to the array or

motion to quash the indictment. Bruen v.

People [Ill.] 69 N. E. 24.

31. Cubine v. State [Tex. Cr. App.] 73 S.

W. 396. It was suggested at the trial as a

privilege but not urged as a disqualification.

State v. Lewis [“'ash.] 71 Pac. 778. Objec

tion on motion for new trial too late. State

v. Catlin, 170 Mo. 354; State v. Keziah [La]

34 So. 107; People v. McFarlane, 138 Cal. 481;

Cubine v. State [Tex. Cr. App.] 74 S. W. 39;

Queenan v, Territory, 190 U. S. 548. 47 Law.

lid. 1175. Crim. Code. § 281. Woodrui’f v.

Com. [Ky.] 77 S. W. 922.

32. Berry v. State. 117 Ga. 15.

33. No objection being made to any juror

on a panel shows that the defendant was not

prejudiced. State v. Faulkner [310.] 75 S. W.

116. Objection to an irregularity of the

court in calling in wrong jurors may be

made before the jurors are sworn in and the

names put in the jury box. A challenge to

a. panel irregularly called in a department

other than the one in which they were drawn

will constitute such an objection. People

v. \Vong Bin [Cal] 72 Pac. 505. Where do

fendant waived one of his peremptory chal

lenges a challenge for cause cannot be re

viewed. State v. Tyler [Iowa] 97 N. W. 983.

34. Where defendant is offered an attor

ney but has his defense conducted by a lay

man he cannot complain ai‘ter verdict that

he was deprived of counsel. State v.

Bridges. 109 La. 530.

35. State v. Holder [N. (3.] 45 S. E. 832.

36. Failure to prove venue cannot be ob

jected to for the first time on appeal. State

v. Holder [N. C.] 45 S. E. 862. In Texas an

issue must be made by bill of exceptions in

the lower court to entitle appellant to in

sist that the venue was not proven. Statu

tory. Washington v. State [Tex. Cr. App.]

77 S. W. 810.

37. Leading question. Bryan v. State

[Fla] 34 So. 243. To save an objection that

part of an answer is not responsive, ob

jection must be made on that ground. State

v. Clark [Utah] 74 Pac. 119.

38. Allowing mother of deceased to in

dulge in crying, moaning. and giving other

evidence of her grief. Turner v. Com. [Ky.]

76 S. 12V. 853.

39. Sylvester v. State [Fla] 35 So. 142;

Wright v. State [Miss] 34 So. 4; Ferrell v.

State [Fla] 34 So. 220; State v. Green [La.]

35 So. 396; Lowe v. State [Wis.] 96 N. W.

417. It is too late to object to testimony

relating to a privileged communication

where no objection is made thereto on ex

amination and cross‘examination. State v.

Lehman [Mo] 75 S. W. 139: State v. Robert

son [La.] 35 So. 375; State v. Green [La.]

35 So. 396; People v. Cole [Cal.] 74 Pac. 547;

Com. v. Foster, 182 Mass, 276; State v. Blitz.

171 Mo. 530: Ragland v. State [Arie] 70 S.

XV. 1039; \Vhite v. State, 116 Ga. 573; An

drews v. State [Ga.] 43 S. E. 852. Warrant

with incompetent indorsement on back.

State v. Yourex, 30 Wash. 611. 71 Pac. 203.

Questions not objected to cannot be com

plained of on appeal. State v. Champoux

[\Vash.] 74 Pac. 557. Objection to a. ruling

admitting testimony must be made at the

time. State v. Melvern [Wash.] 72 Pac. 489.

\Vhere no objection is made to the reading

of testimony of the defendant in his own be

half at a former trial at the time of its in

troduction on the ground of insufficient au

thentication, and such ground is not spe

cifically assigned as error, objection there

to cannot be made on motion for a new trial.

McMasters v. State [Miss] 35 So. 302.

\Vhere a witness in testifying as to a cer

tain conversation of the accused refers to the

commission of crimes similar to the one on

trial, in order to object to such part of

the conversation the accused should have

requested an instruction to the witness to

state only the part of the conversation re

lating to the crime on trial. or move to

strike out the other part of the conversa

tion and have the jury charged to disregard

it. People v. Bushnell, 83 N. Y. Supp. 403.

40. Failure of defendant to be present in

person when a view 0f premises is taken by

the jury, is not ground for a new trial, where

he is at liberty to accompany them but fails

to do so and his attorneys do not notify the

judge of that fact or make an objection un

til after verdict. People v. Edwards [0211.]

73 Pac. 416.

41. People v. Fitzgerald. 137 Cal. 546, 70

Pac. 554.

42. State v. Gartrell, 171 Mo. 489. Objec

tion to the prosecuting attorney's manner in

questioning a witness cannot be made for

the first time on appeal. People v. Earring

ton [Cal.] 74 Pae. 288; Hoyle v. State [Tex.

Cr. App.] 70 S. W. 94; Smith v. State [Ga.] 46

S. E. 79; State v. Fenton, 30 Vi’ash. 325. 70

Pae. 741; Reed v. State [Neb.] 92 N. W. 321.

In the absence of a request to charge with

respect to an erroneous argument save by a.

hill of exceptions. there will be no reversal

for language in argument unless it is ob

viously necessary. Dina v. State [Tex. Cr.

App.] ‘78 S. W. 229; Parker v. State [Neb.]

93 N. W. 1037. Reference by attorney to

defendant's failure to testify may be raised

for the first time on motion for new trial.

State v. Snider [Iowa] 91 N. W. 762. The

failure of defendant's attorney to except to

the state's version of the testimony of a cer

tain witness is a. concession of its substan

tial correctness. Johnson v. State [Tez-r. Cr.

App.] 75 S. \V. 84. Special charge must be

requested. McAnally v. State [Tex. Cr. App.]

72 S. W. 842; Dodd v. State [Tex. Cr. App.]

72 S. W. 1015. Error of the trial court in

refusing to allow accused's counsel to com
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as to name of prosecutor,“ instructions,“ misconduct of juror,“ reception of ver

diet." It is sometimes required that the objection be first presented to the trial

court by motion for new trial,“ and where such rule prevails, only the sufiiciency

of the indictment is presented where no motion was made.“

Waiver of objection—Though an objection has been duly made, it may be

waived by subsequent conduct,“0 and an exception against invited error is unavail

ing.lu
An exception to a ruling of the court in excluding a question may be

waived by the attorney withdrawing the exception."

ment on the state’s failure to call certain

witnesses may be waived. By counsel's fail

ure to point out a portion of the record

showing the materiality of such witnesses

and the possibility oi‘ producing them. Peo

pie v. Glaze [03.1.] 72 Pac. 965. In order that

misconduct of counsel in making improper

statements to the jury in his argument may

be reviewed it must be objected to at the time.

Horn v. State [Wyo.] 73 Pac. 705: Coleman

v. State (Tex. Cr. App.] 74 S. W. 769. Error

In referring in argument to the deliberations

of a jury in a. former trial. is not fatal where

there is no request taking such matter from

the consideration of the jury. Gaines v.

State [Tex Cr. App.] 77 S. W. 10. That the

offending counsel raised his voice so as to

prevent the objection being heard is no ex—

cuse. Gilstrap v. People, 30 Colo. 265, 70

Pac. 325.

43. Territory v. Taylor [N. M.] 71 Pac.

489; Lawrence v. State [FlaJ 34 So. 87.

44. Dennis v. State [Tex. Cr. App] 74 S.

W. 559.

45. People v. Fianigan, 174 N. Y. 356;

Pittman v. State [Fla.] 34 So. 88: Moore v.

State [Tex, Cr. App] 70 S. W. 89; State v.

Woodward. 171 Mo. 593; Windom v. State

[Tern Cr. App] 72 S. W. 193; State v. John

[La.] 34 So. 98. Exception to charge cannot

be taken after verdict. State v. Vance. 29

Wash. 435. 70 Pac. 34. Where an instruction

is ambiguous an instruction to remove the

ambiguity should be requested. Starr v.

State. 160 Ind, 661. Motion for new trial will

not save error in refusing requests [Rev. St.

5 1092]. Mathis v. State [Fla..] 34 So. 287;

An error in giving an instruction will not

be considered on appeal unless objection or

exception is made to the error at the time

the instruction was given. Keady v. People

[Colo.] 74 Poo. 892. Charges must be ex

vented to. Peaden v. State [FlaJ 35 So. 204.

Necessity of requesting additional instruc

tions is treated in § 10E.

46. State v. Gleason [Mo.] 72 S. W. 576.

47. Peoples v. State [Miss] 33 So. 289.

Failure to object to the form or reception

of a verdict is not a waiver of an objection

that the sentence is not supported by the

verdict. State v. Snider [Wash] 73 Pets. 355.

48. State v. Gatiin, 170 M0. 354. Error 0!

law at the trial cannot be reviewed unless

there was a. motion for a new trial. Toozer

v. State [Neb.] 9'! N. W. 584. In the absence

of a. bill 02 eXceptions to omissions in the

Charge of the court or to an erroneous charge

or exception in the motion for new trial. re

versal cannot be had for supposed errors

[Since Code Cr. Proc. art. 723]. lilonsnn v.

State [Tex. Cr. Anni 76 S. W. 570. Preju

dicial remarks by the prosecuting attorney

must be raised in the motion for a. new trial

or they cannot be reviewed. State v. Kyle

[Mo.] 76 S. W. 1014. Error in the making of

improper statements to the jury in respect

to affidavits of defendant for a continuance

in a civil case, will not be reviewed where

not presented in a motion for a new trial.

State v. Pyscher [Mo.] 77 S. W. 836. That

jury was not put in charge of oiiicer. Mar

kee v. People, 103 Ill. App. 347. Undue lim

itation of statement by accused. Hunt v.

State, 116 Ga. 615. Exclusion of evidence.

State v. Terry. 172 M0. 213. Objection to the

suiliciency of evidence cannot be made for

the first time on appeal. Younger v. State

[Wyo.] 73 Fee. 551. The action of the trial

court in refusing application for change of

venue, will not be reviewed where not com

pluined of in the motion for a new trial nor

the attention of the court called to any error

in respect to its ruling. State v. Boyd [Mo.]

76 S. W. 979. Sufficiency of evidence to be

questioned on appeal should be made a

ground or motion for a new trial. Komrs v.

People [Colo.] 73 Pac. 25. Refusal to pro

vide counsel should be saved by motion for

new trial. State v. Bell [UL] 34 So. 721.

49. Philpot v. Com., 24 Ky. L R. 757, 69

S. W. 969.

50. Failure to move to strike out evi

dence admitted over objection does not waive

the objection. Barnard v. State (Tex. Cr.

App.) 73 S. W. 957. That counsel argued a

theory only as an assumption and disciaimed

belief therein do“: not waive failure to

charge thereon. State v. Gallivan, 75 Conn.

326. Where application for a continuance

was overruled by a. disqualified judge. it is

waived if not renewed before the judge call

ed in to try the case. State v. Blitz. 171 Mo.

530. Where a ruling excludes a certain line

of evidence as incompetent, failure to offer

it after laying a proper foundation does not

waive the objection. State v. Beird [Iowa]

92 N, W. 694; State v. Hunter [Iowa] 92 N.

W. 872. Introduction 01' evidence curing a

defect of proof waives the overruling of a

demurrer to the evidence. State v. Hagan,

131 N. C. 802. Passing a peremptory chal

lenge is not a. waiver thereof as to jurors

subsequently called. Moore v. People [Colo.]

73 Pac. 30. An objection to testimony being

overruled, but no further like testimony in

trodncod and no motion to strike it out being

made. is unavailable on appeal. State v.

Pittaru [Wash] 72 Pac. 1042.

51. A request for a similar instruction

may not prevent the assertion of error in a.

given instruction which is not substantially

the same. A request in a prosecution for

selling intoxicating liquors without a license

that defendant should not be convicted un

less he "sollcited and got others to make

orders through him directly or indirectly"

does not prevent the assertion of error in an

instruction that i! defendant procured the

sale of intoxicating liquors for others by

taking orders therefor, and by purchasing
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Sufficiency of objections—The objection must be specific," and a general

objection is sufficient only if the evidence is palpany inadmissible,“ but not other

wise." The objection must be to the question, not to the answer.“ Where evi

dence is admitted out of order on promise to connect it, defendant must move to

strike it out if the promise be not kept." If evidence is admissible in part,“

or for any purpose, a general objection is insufiicient,“ or a general motion to

strike out denied.“ Exclusion of an answer cannot be reviewed unless there was

an offer of proof.61 A motion to strike out evidence introduced on promise to

connect it is premature if made before conclusion of the state’s evidence." That

consent of owner of stolen goods was not negatived,” or that the ofiense proved was

under another section of the statute,“ is not raised by a general objection to the

suficiency of the evidence. A general objection to a charge does not raise a question

as to its adequacy." The remedy for improper remarks by the prosecuting at

torney is by motion that the court withdraw the same, not by motion to set aside

the submission.“

Sufl'iciency of exceptions—Exception must be specific," and if it covers sev

the liquor and distributing it among them

according to their orders, he would be guilty

of making an unlawful sale of liquors to

those parties. Whitmore v. State [Ark.] 77

S. W. 598. It is not error for the court to

refuse the defendant's motion to strike out

and to charge the jury not to consider evi

dence brought out by defendant's counsel On

cross-examination of a. state witness, such

evidence not being referred to in the direct

examination. State v. Mortensen [Utah] 73

Pac. 562. Where defendant has requested

instructions referring the jury to the indict

ment, he cannot object that others of the

same kind were given. Christie v. People

[[11.] 69 N. E. 33. Consent to consolidation

of charges for triaL Price v. State [Ari-(.1

71 S. W. 948. Instruction given at defend

ant's request. State v. Pohl. 170 M0. 422.

52. People v. Childs, 84 N. Y. Supp. 853.

53. Assignments of error are restricted

to grounds of objection. State v. Carey

[Conn.] 56 Atl. 632. Objection as leading

does not raise competency. State v. Ship

ley. 171 M0. 644.

54. Kirby v. State [Fla] 32 So. 836: El

more v. State [Ala.] 35 So. 25; Miller v. State

[Tex. Cr. App.] 71 S. W. 20. Objection to

evidence as immaterial is too general. Kip

per v_ State [Tex. Cr. App.] 77 S. W. 611;

Martin v. State [Tex. Cr. App.] 70 S. W. 973.

Suflicient to evidence of slanders of deced

ent‘s brother by defendant offered to excuse

assault on defendant by decedent. State v.

Bartlett, 170 M0. 658. 59 L. R. A. 756. An ob

jection that evidence is immaterial and ir

relevant. does not raise the question wheth

er it was hearsay. Rush v. State [Tex. Cr.

App.] 76 S. W. 927. Objection to evidence

as not responsive does not raise question as

to its competency. Cupps v. State [Wis.]

97 N. W. 210. Objection for lack of foun

dation will not save right to impeach own

witness. Brown v. State [Fla.] 35 So. 82.

55. Williams v. State [Fla.] 34 So. 279;

State v. McMullin. 170 M0. 608. Objection

to cross examination of defendant. State v.

Dent, 170 M0. 398. Reason for objection

must be assigned. Clnrk v. State ['l‘ex. Or.

App.] 72 S. W. 591: Hudson v. State [Tex. Cr.

App.] 70 S. W. 764; State v. Ellis. 30 Wash.

369, 70 Pac. 963. It does not raise the ob

jection that no foundation is laid. McCor

mick v. State [Neb.] 92 N. W. 606.

56. Hudson v. State [Ala.] 34 So. 854:

Jarvis v. State [Ala.] 34 So. 1025. Objec

tions to a question must be made before it is

answered. Ginn v. State [Ind.] 68 N. E. 294.

57. Stone v. State [Gen] 45 S. E. 630.

58. Caddell v. State [Ala.] 34 So. 191;

Wright v. State [Ala.] 34 So. 233: State v.

Douette [Wash.] 71 Pac. 556; Gully v. State.

116 Ga. 527; Anthony v. State [Fla] 32 So.

818. Where counsel insist that all of a

statement be read if any part is. objections

going to a part are waived. State v. Dennis

[Iowa] 94 N. W. 235. Objection to a dying

declaration as a whole is insufficient to raise

any question as to an affidavit which is a

part thereof. State v. McMullin, 170 M0.

608.

58. Objection to competency insufllcient

as against evidence of former conviction

which does affect competency of witness but

is admissible as to credibility. Castleberry

v. State [Ala.] 88 So. 431.

60. Motion to strike should not be so

broad as to include proper evidence. Fields

v. State [Fla.] 35 So. 185; Johns v. State

[Flat] 35 So. 71; Baldwin v. State [Fla] 35

So. 220; Cook v. State [Fla] 35 So. 665.

01. Knowles v. State ['T‘ex. Cr. App.] 72 S.

W. 398: Hunt v. State, 116 Ga. 615.

82. Freese v. State. 159 1nd. 597.

63. State v. Sally. 41 Or. 366, 70 Pac. 396.

04. Hodges v. State [Tex. Cr. App.] 72 S.

W. 179.

65. Hudson v. State [Tex. Or. App.] 70 S.

W. 764.

60. Copenhaver v. State [Ind.] 67 N. E.

463.

67. People v. Tobin [N. Y.] 68 N. E. 359;

State v. Campbell [Utah] 71 Pac. 529. Gen

eral exception to indictment for forgery cov

ers variance between purport and tenor

clauses. Crayton v. State [Tex. Cr. App.] 73

S. W. 1046. "That the court erred in its

charge“ and “in failing to instruct all the

law applicable to the case" are too general

exceptions. Shankles v. State [Tex. Cr.

App.] 78 S. W. 234. An exception is good it

the record shows that the court knew the

ground of objection which however was not

stated. State v. Hendrick [N. J. Law] 56
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eral rulings, is insufficient if any one was good ;°‘ but if the error is palpable, a

general exception will suffice.” The time of taking is usually regulated by statute

or rule.''0

§ 15.
Harmless 01' prejudicial error. Trivial or immaterial anon—To be

ground for reversal, error must be harmful" to defendant," though prejudice is

usually presumed from error." Improper use of evidence in argument does not

make its admission error,“ but the admission of immaterial evidence may become

prejudicial error from the use made of it in argument.“ The rule that there will

be no reversal for error which did not prejudicially afiect the rights of defendant

has been applied to proceedings of grand jury," denial of continuance," grant of

mistrial," proceedings on change of venue,“ ruling on pleas,“ selection of jury,“1

Atl. 247. No question is raised on appeal by

an exception to an instruction that it con

tained an improper and inaccurate statement

of the law. without showing wherein it was

inaccurate. State v. Clark [Utah] 74 Pac.

119.

68. Exception to several instructions.

Jones v. State [Fla.] 32 So. 793; Smith v.

State [6.1.] 46 S. E. 79; State v. Hall [N. C.]

44 S. E. 553. General exception is bad to evi

dence if it is in anywise good. State v. Hen

drick [N. J'. Low] 56 Atl. 247.

69. Misstniement by counsel.

Greenleaf. 71 N. H. 606.

70. Exceptions to giving of instructions

may be made on motion for new trial but

exceptions to refusal must be taken at the

trial. Mathis v. State [Fla.] 34 So. 287.

Laws 1903. c. 288 which allows exceptions

to instructions to be taken at any time dur

ing the term does not apply to cases tried

before its passage. Secor v. State ['Wls]

95 N. W. 942. A bill of exceptions to the

overruling of a demurrer to the indictment

must be presented within twenty days. Ir

win v. State [6a.] 45 S. E. 59. May be taken

pendente lite or by bill within 20 days.

Long v. State [6a.] 45 S. E. 416. A bill of

exceptions to the failure of the court to ex

clude certain evidence and to the charges

given. prepared and allowed after the trial

of the case is too late. Franklin v. State

[Tern Cr. App.] 76 S. W. 473.

71. Wright v. Com.. 24 Ky. L. R. 1838, 72

S. W. 340; Wilson v. State [Tenn.] 70 S. W.

57. An error not bearing upon the verdict

is not material. State v. Williams [La.] 35

So. 521. Where there was no material error

and defendant appears to have had a fair

trial, the appellate court will not reverse.

New v. Ter. [OkL] 70 Fee. 198. A new trial

should be granted only where it appears that

substantial rights of defendant have been

violated so that a. fair trial was not had.

State v. Nelson [Minn] 97 N. W. 652. An error

during the progress of a. prosecution to war

rant the setting aside of the verdict must he

of such import as to give rise to the belief

that if it had not been for the error a differ

ent verdict would have been given. Error in

not stopping intemperate argument not suffi

cient for a reVersal. Stnte v. Forbes. 111

11s.. . 35 So. 710. Correct ruling on wrong

ground will not be reversed. State v. Blitz.

171 M0. 530.

72. Failure to caution a co-defendant as

to his privilege is not prejudicial. Weber v.

Com.. 24 Ky. L. R. 1726, 72 S. W. 30.

73. Error in instructions. Lane v. State

[FlaJ 32 So. 898. Failure to submit charge

in writing presumed prejudicial. Arnold v.

State v.

State [Ark] 74 S. W. 513. Use of intoxicants

by jury. Gamble v. State [Fla] 33 So. 471.

Separation of jury. Id. Refusal of peremp

tory challenge. State v. Hunter [Iowa] 92

N. W. 872. But see State v. Ruralli [Nev.]

71 Poc. 532. Admission of evidence. People

v. Smith, 172 N. Y, 210. Prejudice from error

in impanellng jury must be afi‘irrnatively

shown. Queenan v. Ten. 11 Okl. 261. 71 Pac.

218.

74. Martin v. State [Tex Cr. App.] 70 S.

W. 973.

75. State v. Williams [Iowa] 97 N. W. 992.

70. That the grand jury heard evidence as

to a. matter of defense after finding the in

dictment is harmless. Copenhaver v. State

[Ind.] 67 N. E. 453.

77. Testimony of absent witness was cu

mulative. Hathaway v. State [Tex. Cr. App.]

70 S. W. 88. Refusal of continuance for evi

dence which would have operated against de

fendant. Godwin v. State [Tex. Cr. App.]

78 S. W. 804.

78. The discharge of a. jury on continu

ance of a case for some time and impnneling

them anew at the trial is not prejudicial to

the defendant. Moore v. People [Colo.] 73

Pac. 30.

7». Filing original papers in court to

which venue was changed. State v. Rodman

[Mo.] 73 S. W. 605.

80. It is harmless error for the court not

to dispose of a plea of former acquittal by

a record Judgment where the plea upon its

face offered no legal defense and would not

have authorized a. reversal. Richardson v.

State [Tex. Cr. App.] 75 S. W. 505. Striking

out instead of overruling a plea is harmless.

Wells v. State [Ga.] 45 S. E. 443. Overruling

special plea. provable under general plea.

Peeile v. State [Ind.] 68 N. E. 682.

81. Error in impaneling which could not

work prejudice. Ford v. State [Fla.] 33 So.

301. Overruling challenge for cause when

peremptory challenges are not exhausted.

Taylor v. State [Tex. Cr. App.] 72 S. W. 396:

Mathis v. State [FlaJ 34 So. 287: Ter. v.

Padilla [N. M.] 71 Pac. 1084; State v. Tyler

[lows] 97 N. W. 983; Binyon v. U. S. [Ind.

T.] 76 S. W. 265; State v. Champoux [Wash]

74 Fee. 557. Excusing juror. Williams v.

State [Fla.] 34 So. 279. Excusing venireman

presumptively harmless. State v. Taylor, 171

M0. 465. Where peremptory challenges are

exhausted it need not be shown that an ob

jectionable jury was forced on defendant

(State v. McCoy. 109 La. 682) though the per

emptory challenges were not exhausted until

after the ruling complained of (State v.

Stentz. 30 Wash. 134, 70 Fee. 241). In the ab

sense of a showing that a. juror was unfair
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conduct of trial,“ rulings on indictment,” rulings on demurrer to evidence," ex

amination of witnesses,“ admission86 or exclusion of evidence,“ conduct or remarks

and impartial, a refusal to allow defendant

to challenge the juror for cause or peremp

torily after the jury is lmpaneled on the

ground of a mistaken answer as to acquaint

ance with accused, is not error. Andrews v.

State [Tex. Cr, App.] 76 S. W. 918. Exhaus

tion of peremptory challenges is not enough

to establish reversible error in overruling a

challenge for cause, but appellant must show

that he was compelled to take an unfair

juror. Mancillas v. State [Tex. Cr. App.] 76

S. W. 469. A ruling as to the acceptance

of a juror subject to challenge for cause

cannot be urged by defendant whose per

emptory challenges were not exhausted at

the time, and it is not shown that the juror

was not fair and impartial or that defendant

was compelled to take him. Norsworthy v.

State [Tex. Cr. App.] 77 S. W. 803. An error

in not sustaining challenges for cause to a

juror is not prejudicial, where they are aft

erwards removed by peremptory challenges.

State v. Champoux [YVashJ 74 Pac. 557. Ac

ceptance of juror over challenge and after

wards excused on peremptory when peremp

tories are not shown to have been exhaust

ed. Peaden v. State [Fla.] 35 So. 204. Ex

cusing a juror from serving, for a. good

cause, is not grounds for setting aside a ver

dict. where it does not appear that the ac

cused's defense was thereby prejudiced.

State v. Michel, 111 La. , 35 So. 629. It

is not grounds for a reversal that the de

fendant's challenge for cause to a juror is

overruled whereby he is compelled to exhaust

his peremptory challenges, where it does not

appear that a disqualified juror is forced on

him. Connell v. State [Tex. Cr. App.] 75 S. W.

512. A defendant is not prejudiced in that a

talesman not sworn entered a jury box and

began a conversation with one who had been

accepted and sworn, where he immediately

left upon being told that the box was the

jurymen's and that they had been accepted

(Stiles v. State [Tex. Cr. App.] 75 S. W. 511)

nor because a juryman was related to the

prosecuting attorney in the case which fact

was unknown to the accused and counsel un

til after trial under Pen. Code, § 1181. Peo

ple v. Boren [Cal.] 72 Pac. 899. The fact that

the trial judge of his own motion examined

and excused a juror is not grounds for a

reversal, it not appearing that the defendant

did have a fair and impartial trial, nor that

the panel was depleted. Keady v. People

[Colo.] 74 Pac. 892. Drawing grand and

petit venires in reverse order no bad pur

pose or injury being shown. Com. v. Zilla

frow [Pa.] 56 Atl. 539.

82. The retiring of the jury while defend

ant’s attorney replies to an argument of

the district attorney about admissibility of

certain evidence is not prejudicial though

the jury was allowed to remain during the

previous argument. Poole v. State [Tex. Cr.

App.] 76 S. W. 565. Refusal to appoint_ a

stenographer in the absence of the regular

stenographer. The bills of exceptions pre

sented by appellant were approved by the

judge and counsel for state and defendant

agreed on the statement of facts which was

approved by the judge. Andrews v. State

[Tex. Cr. App.] 76 S. XV. 918. It is immate

rial that a witness of the accused failed to

answer when called if an opportunity to

have him heard was given. State v. Forbes,

111 La. , 35 So. 710. The admission in

evidence of a stipulation that if a certain

witness were present he would testify to cer

tain facts is harmless error. State v. Mor

tensen [Utah] 73 Pac. 562. Notice to pro

duce incriminating document not made in

jury's presence. McKnight v. U. S., 122

Fed. 926. Refusal to exhibit to jury writings

which accused had previous chance to ex

hibit. State v. Donovan [Vt.] 55 Atl. 611. Re

fusal to compel delivery of writings to de

fendant who had had benefit of them when

oifered by state. Id. Prompting of witness

as to collateral matter held harmless. Co

penhaven v. State [Ind.] 67 N. E. 453. Remark

by widow of deceased not shown to have

been heard by jury not ground for new trial.

State v. Gray [Mo.] 72 S. W. 698. Unauthor

ized examination of exhibit during delibera

tions held harmless. People v. Gallagher, 75

App. Div. [N. Y.] 39, 11 Ann. Gas. 348; Peo

pie v. Gallagher [N. Y.] 66 N. E. 1113. In

spection by the jury of other things than

those provided in the order for inspection

may be grounds for a new trial. State v.

Landry [Mont.] 74 Pac. 418.

83. Overruling objections to bad counts

where good one is proved. Parks v. State,

159 Ind, 211, 59 L R. A. 190. Overruling de—

murrer to count subsequently nolled. Oak

ley v. State [Ala] 33 So. 693. Overruling de

murrer to one count where trial was had

solely on another. Hawkins v. Com., 24 Ky.

L. R. 1034. 70 S. \V. 640.

Held prejudicial: Overruling motion to

compel election at beginning of trial, where

evidence irrelevant to count on which prose

cution subsequently elected to stand was in

troduced. Burgess v. State [Miss] 33 So. 499.

84. Refusal to consider demurrer harmless

where defendant was thereafter permitted

to introduce evidence. Lowe v. State [Fla]

32 So. 956.

85. Refusal of inspection of letter by

which witness refreshed memory held harm

less where cross-examination developed that

there was nothing material in it. People v.

Panyko, 171 N. Y. 669. Allowing cross-exam

ination of defendants for impeachment as to

declarations which were admissible as origi

nal evidence. State v. Deal [Or.] 70 Pac. 534.

Allowing question as to inadmissible conver

sation where witness denied that it took

place. Kelly v. State [Tex. Cr. App.] 71 S. TV.

756. Overruling objection to questions where

no prejudicial evidence resulted. McComas v.

State [Tex. Cr. App.] 72 S. \V. 189. The ask

ing of certain witnesses on cross-examina

tion whether they knew defendant's hand

writing cannot be prejudicial where they an

swer that they do not. Binyon v. U. S. [Ind.

T.] 76 S. W. 265. Where a witness answers

a question as to whether he has attempted

to procure others to lie concerning defend

ant's case in the negative. there is no preju

dice. Kipper v. State [Tex. Cr. App.] 77 S.

XV. 611. Allowing cross-examination on im

material matter. State v. Bickle [W. Va.]

45 S. E. 917. It is not grounds for a reversal

that a witness was asked a certain question

unless resulting injury is shown. State v.

Allen [La.] 35 So. 495.

80. Evidence as to a. circumstance which

defendant admitted and sought to explain.
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of court” or counsel,no instructions" or failure to instruct,92 misconduct of juror,"

People v. Rich [Mich.] 94 N. W. 375. Inad

missihle confession harmless where same

confession had previously been made after

warning. Godwin v. State [Tex. Cr. App.]

73 S. W. 804. Improper evidence of admis

sion where there is undisputed evidence that

defendant made the same admission on an

other occasion. McNutt v. State [Neb.] 94

N. W. 143. Hearsay as to fact abundantly

proved. Com. v. Jacobson [Mass] 66 N. E.

719. Testimony that bullet wounds in a

particular direction in the arm could not

have been made while aiming a. pistol goes

to a physical fact well known to jury and

is harmless. Stevens v. State [Ala.] 35 So.

122. Evidence having no bearing on the case

is not prejudicial to the defendant. People

v. Glover [Cal.] 74 Pac. 745. An error in ad

mitting evidence of the weight of a witness

is not prejudicial if the jury saw the wit

ness. Id. Admission of doubtful evidence

harmless where the proof of guilt was clear.

Vickers v. State [Ga] 45 S. E. 618. Evidence

that defendant was compelled to make a foot

print is harmless where there was no evi

dence of any comparison therewith. Dun

woody v. State [0a.] 45 S. E. 412. It is harm

less error to admit in evidence testimony

that an accomplice. turning state's evidence,

was not induced to do so by promise of im

munity from another orl’ense. Lochlin v.

State [Tex. Cr. App.] 75 S. W. 305. That an

examination as to defendant's sanity was or

dered to be had in the presence of the jailor

is harmless. Copenhaven v. State [Ind.] 67

N. E. 453. Admitting secondary evidence as

to document which is in evidence. State v.

Roller. 30 Wash. 692, 71 Fee. 718. Evidence

of purchase of knife after homicide. People

v. Morine [CnL'I 72 Pac. 166. Evidence as to

facts which defendant admitted. Johnson v.

People, 202 Ill. 53. That defendant was the

successor of a certain company. State v.

Glucose Sugar Refining Co., 117 Iowa, 524.

Erroneous evidence favorable to defendant.

Barr v. People [Colo.] 71 Pac. 392. Harm

less where the evidence of guilt was over

whelming. Johnson v. People. 202 Ill. 53.

Evidence of another attempted burglary

without anything to connect it with defend

ant. Ragland v. State [Ark.] 70 S. W. 1039.

Improper admission of certificate of prelim

inary examination where it was previously

proved by competent testimony. Campbell

v. State [Miss] 33 So. 224. Opinion evidence

as to weapon with which wound was in

flicted when direct evidence was uncontra

dictcd. People v. Morine [CaL] 72 Pac. 166.

Immaterial evidence. Jones v. State [Ga.]

43 S. E. 715: People v. Glennon. 175 N. Y. 45.

In a prosecution for homicide. a question

eliciting the opinion of defendant as to

whether he thought it was a violation of law

to fire his pistol in the public road is not

regarded as prejudicial to him. Montgom

ery v. State [Team Cr. App.] 77 S. W. 788.

Evidence not pertinent. not in answer to any

question and not prejudicial is not a fatal

error. State v. Brown [La-] 35 So. 501. Im

proper evidence when nccused was clearly

guilty on his own evidence and admissions.

Angling v. State [Ala] 34 So. 846.

field prejudicial: Evidence tending to

show that defendant's photograph was in

the rogues' gallery. State v. Houghton

[Cr.] 71 Pac. 982. Proof of physician's ex

amination of victim of abduction too remote

from crime. People v. Swasey. 77 App. Div.

[N. Y.] 185. Rebuttal that accused who had

testified had been unchaste after time when

she claimed to have been married to testator

of defrauded heirs. Hooker v. State [Md]

56 Atl. 390. Where an alibi is contended,

declarations of prosecutrix that accused did

the crime and when and where. Anderson v.

State [Miss] 35 So. 202. It is grounds for a

reversal if one of the accused’s witnesses is

improperly impeached whereby his credibil

ity is prejudiced. Jenkins v. State [Tex. Cr.

App.] 75 S. W. 312.

88. Exclusion of evidence as to fact oth

erwise well proved. Ingram v. Com.. 24 KY.

L. R. 1531, 71 S. W. 908. Evidence insufii

cient to authorize a. finding. Com. v. Pear

[Mass] 66 N. E. 719. Corrohoration of un

contradicted statement of defendant. People

v. Goodrode [Mich.] 94 N. W. 14. Held prej

udlclall Exclusion of evidence of reputation

of deceased as to use of deadly weapons,

though there was other evidence of his quar

relsome disposition. State v. Ellis, 30 Wash.

369, 70 Pac. 963.

89. Reference to murder of President Mc

Kinley to illustrate the right of defendant to

fair trial. People v. Flanigan. 174 N. Y. 356.

“I suppose that line of questioning would

be objected to some time"-—held not harm

ful. it having been made after witness was

passed and no objection having been made.

State v. Riddle [Mo.] 78 S. W. 606. Improp

er remark of court in excusing jury. Howard

v. Com.. 24 Ky. L. R. 612, 69 S. W. 721. An

intimation that testimony introduced by de

fendant was inadmissible, without telling

the jury to disregard it is harmless. Com.

v. Burton [Mass] 67 N. E. 419. A new trial

will not be required by reason of a written

communication between the judge and jury

as to the form of the verdict, after the cause.

is submitted. if no prejudice results to the

defendant. State v. Borchert [Ram] 74 Pac.

1108. A conviction will not be reversed on

account of an improper discussion of the

facts by the judge on overruling a motion

for a new trial. Franklin v. State [Tex. Cr.

App.] 76 S. W. 473. See. also, ante, § 10.-\_

90. Asking improper question. Reed v.

State [Neb.] 92 N. ‘V. 321. Expression of be

lief in defendant's guilt held harmless.

Hawkins v. State [Tex. Cr. App.] 71 S. \V.

756. Improper remarks held harmless where

proof of guilt was clear. Brown v. State

[Miss] 33 So. 170. Where evidence as to a

certain fact is stricken out, refusal to also

direct the jury to disregard reference there

to in his opening will be held harmless.

People v. Hockett. 82 App. Div. [N. Y.) 86.

Argument of state's counsel held not to be

so prejudicial as to require a reversal, in

the absence of a. requested charge on the

subject. and a bill of exceptions taken to

the refusal to give the same. Locklin v.

State [Team Cr. App.] 75 S. W. 305. Counsel

had been rebuked for commenting on char

acter of accused. He then said—I am not

permitted to “but if I were I could"—and

checked himself. The court holds it improp

er but not reversible error. Sylvester v.

State [Fla.] 35 So. 142. Improper reference

to testimony on former trial harmless where

fnct involved was not in issue. Lee v. State,

116 Ga. 563. Remark that he thought wit
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sentence," refusal of stay.” One cannot complain of an indictment and conviction

of an attempt to commit a crime when he might have been convicted of the prin

ness had made clear a matter which had just

been ruled out held not ground for new

trial. State v. Greenleaf, 71 N. H. 606. Ref

erence to remarks of defendant‘s counsel as

a "stump speech" held harmless. Id.

Held prejudicial: Repeated efforts to in

troduce proof of other offenses. State v.

Roscum [Iowa] 93 N. W. 295.

91. Error in charging on the law of cir

cumstantial evidence is harmless where there

is positive evidence. Gibson v. State [Tex.

Cr. App.] 77 S. IV. 812. Defendant cannot

complain that the jury ignored an instruc

tion directing them to attach an increased

penalty to his offense, on the gr'ound of a

former conviction. State v. Boyd [Mo.] 76

S. W. 979. Defendant cannot object to a

charge on the weight of the evidence which

is favorable to him. Tate v. State [Tex. Cr.

App] 77 S. W. 793. Instruction that good

character of defendant is to be considered in

reconciling conflicts in the testimony is if

erroneous. too favorable to defendant. Mod

dox v. State [Ga.] 44 S. E. 822. Erroneous

instruction not ground for reversal where no

verdict except conviction was possible. Mon

ahan v, State [Ga] 44 S. E. 816. Instructions

on exception to statute held harmless be

cause oi‘ admitted facts.‘ Com. v. McGrath

[Mass] 69 N. E. 340. Refusal to give a spe

cial charge as to the lower grades of petlt

larceny is not grounds for a new trial, where

the jury found the accused guilty of_ rob

bery. State v. Pastor, 111 La. . 35 So.

839. An instruction that circumstantial evi

dence must be "consistent" instead of “in

consistentII with every hypothesis except

guilt is prejudicial. Hampton v. State [Ind.]

67 N. E. 442. An instruction restricting the

jury in its determination cannot be com

plained of by the defendant where the re

striction is favorable to him. People v.

Glover [Cal.] 74 Fee. 745. It is not preju

dicial error for the court to charge the jury

on the theory of lower degree of an offense.

where the evidence might have justified a

conviction of a higher degree. People v.

Lagroppo. 86 N. Y. Supp. 116. Mere verbal

inaccuracies not misleading in character will

be ignored. Absence of conjunction between

two adjectives. McCormick v. State [Neb.]

92 N. W. 606. Singular instead of plural form

on joint trial. Moncla v. State [Tex_ Cr.

App.] 70 S. W. 548. The court's failure to

redum an additional charge to writing and

file it with the clerk, as is required by stat

ute to be done upon the demand of either

party, and which was done with the original

instructions, is a technical error merely not

justifying a reversal under B. 8: C. Comp.

§§ 132, 1484. State v. Armstrong [Or.] 73

Pac. 1022. Failure of the court to number

and sign instructions as required by statute

is without prejudice where it does not appear

that any of the instructions were lost or oth

ers got in. Keffer v. State [Wyo.] 73 Pac.

556. An instruction that certain impeaching

evidence was proper is harmless where no

such evidence had been offered. Jones v.

State [Ga.] 43 S. E. 715. Inadvertent state

ment as to crime charged. Thomas v. State

['l‘ex. Cr. App.] 73 S. W. 1045. Instruction

on insanity not justified by evidence. \Vil

son v. State [Tex. Cr. App] 73 S. W. 964.

That if one of two defendants was not guilty

both should be acquitted is not prejudicial.

Marx v. State [Tex. Cr. App.] 72 S. W. 590.

Instruction that a certain witness was an

accomplice. Winfield v. State [Tex. Cr. App]

72 S. W. 182. Failure to instruct as to rights

of deceased as an officer is harmless. Phil

pot v, Com.. 24 Ky. L. R. 757. 69 S. W. 959.

Error in instructing as to constructive

knowledge where there was proOf of actual

knowledge. Ross v. State [Tex. Cr. App.]

70 S. W. 643. Mistaken reference to color

of stolen horse, not material to identity.

State v. Deal [Or.] 70 Fee. 534. Reference

to defendant's right to testify where he ex

ercised such right. State v. Terry. 172 M0.

213. Instruction that conspiracy may be

"inferred" held harmless. Wait v, Com.. 24

Ky. L. R. 604, 69 S. W. 697. Instructing as

matter of law as to undisputed fact. Milby

v. U. S.. 120 Fed. 1. Erroneous instructions

as to defense of which there was no evidence.

State v. Pohl, 170 Mo. 422. Submitting to

jury question which should have been de

cided as a matter of law against defendant.

State v, Douette [“’ash.] 71 Fee. 556. In

struction incorrect in abstract but not mis

leading as applied to evidence. People v.

Jackson. 138 Cal. 462. 71 Pac. 566. Erroneous

instruction as to omissions harmless where

other proof of guilt is clear. Meul v. People,

198 111. 258. That but one offense was char

ged by four counts. State v. Cook, 75 Conn.

267. Instruction too favorable to defendant.

State v. Ashcraft. 170 M0. 409; Olds v. State

[Fla.] 33 So, 296; State v. Sally, 41 Or. 366.

70 Pac. 396. Reference to defendant as

lessee of a. disorderly house though the proof

was clear that he was owner and keeper.

Ross v. State [Tex. Cr. App.) 70 S. W. 543;

Bearden v. State [Tex. Cr. App.] 73 S. W.

17: State v. Prater, 52 W. Va. 132.

field prejudicial: Failure to submit in

cluded offenses. State v. Trusty [Iowa] 92

N. W. 677. Instruction that a. mistake in

acquitting can never be corrected. State v.

Hunter [Iowa] 92 N. W. 872.

92. Refusal of proper instructions harm

less where the jury must necessarily convict

on the evidence. Lyman v. People. 198 Ill.

544. Failure to instruct as to the purpose

of declarations admitted to impeach a wit

ness. Cox v. Com.. 24 Ky. L. R. 880. 69 S.

W. 799. Failure to submit exception in stat

ute on gaming as to play at a residence is

harmless where the evidence is all that the

play was in an open field. Nicholson v. State

[Tex. Cr. App.] 71 S. W. 969.

as. Conversation between juror and wit

ness held harmless. Bearden v. State [Tex.

Cr. App] 78 S. W. 17.

94. Failure of court, before pronouncing

sentence, to inform defendant of the verdict,

and ask him whether he had anything to

say why judgment should not be pronounced

against him. is without prejudice. where the

defendant is recalled. informed of the ver

dict, and the statutory interrogative pro

pounded. Keffer v. State [Wyo.] 73 Pac. 556.

95. Where a stay of execution is granted

by the appellate court, an error of the trial

court in refusing to suspend the execution

of sentence on application and notice of in

tention to appeal is without prejudice. Id.
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cipal crime.“ An order directing the removal of defendant to another place of

confinement, to protect him from threatened lynchings, is not an error of which he

could justly complain." That the jury convicted of murder in the second degree

when a conviction in the first degree was required by the evidence is no ground for

reversal.”

Cure of anon—Error, though of a nature to be prejudicial, may be cured by

the action of the court in withdrawing from consideration evidence improperly ad

mitted,“ or admitting evidence improperly excluded1 by competent evidence to

the same point as that erroneously admitted or excluded,2 or by the admission of

evidence making competent evidence received out of order,8 or by a verdict on an

issue to which the error did not relate.‘ Improper statements by counsel are usually '

deemed cured by prompt withdrawal,“ or a direction by the court to disregard them,‘

88.

97.

People v. Mills, 86 N. Y. Supp. 529.

State v. Armstrong [Cr.] 73 Pac. 1022.

98. Russell v. State. 92 N. W. 751.

80. Admission of erroneous evidence cured

by striking out. McCormick v. State [Neb.]

92 N. W. 606: People v. Hackett, 82 App. Div.

[N. Y.] 86; People v. Glennon. 175 N. Y. 45.

Instruction not to consider evidence improp

erly admitted. Smith v. State [Tex. Cr. App.]

70 S. W. 84. Illegal testimony withdrawn

by the court and the jury instructed to dis

regard it is harmless. Wingo v. State [Tex.

Cr. App.] 75 S. W. 29. Objections to with

drawn testimony cannot be considered on

appeal. State v. Melvern [Wash] 72 Pac

489. Where the rejection of evidence is or'

dcred after it has gone to the jury, the jury

should be admonished in explicit language

as to what evidence is excluded which should

be specified in detail and it is proper to name

the witnesses from whom it was elicited un

less the evidence is admitted for a specific

purpose. though otherwise incompetent, in

which case. without giving it undue promi

nence the court should inform the Jury as to

the purpose for which it is to be considered.

Instruction held insufficient. Bess v. Com.

[Ky.] 77 S. W. 849.

1. Subsequently allowing witness to an

swer question excluded. State v. Roller. 80

Wash. 692. 71 Pac. 718. Error in ruling that

an expert for defendant cannot answer a

hypothetical question based partly on facts

to which defendant has testified. is cured

by allowing him to answer a question sub

stantially stating all the facts to which de

fendant ha. testified. State v. Dunn [Mo.]

77 S. W. 848. It is harmless error to sus

tain an objection to a question asked if prac

tically the same question is subsequently

asked and answered without objection. State

v. Armstrong [Cr.] 73 Pac. 1022. Exclusion

cured by subsequent answer. Sylvester v.

State [Fla] 35 So. 142; Edwards v. State

[Neb.] 95 N. W. 1038. Cured by court's ask

ing excluded question after counsel refused

to renew it on permission given. Elmore

v. State [Ala] 35 So. 25.

1 Admission or declaration harmless

where declarant testified to the same facts.

State v. Gatlin, 170 M0. 354. But see State

v. Levy. 90 Mo. App. 643. Evidence corrobo

rating other evidence admitted without ob

jection. the whole being subseqnently strick

an out. State v. Gregory, 170 M0. 598. Oral

evidence as to brand on cow: hide subse

quently produced in court. State v. Sally, 41

Or. 366, 70 Pac. 396. Admission of secondary

evidence cured by subsequent proof that the

writing was destroyed. Alderson v. Com.

[Ky.] 74 S. W. 679. An inaccuracy in an

instruction as to what carrying away con

stitutes larceny, is immaterial, where the

evidence shows the carrying away and the

defense admits the taking under a claim of

right. Williams v. State [Fla] 35 So. 335.

Suring admission by subsequent proof of

facts showing competency. Collins v. State

[Ala.] 34 So. 993; Jarvis v. State [Ala.] 34

So. 1025. Where a fact was proved by wit

'lGSSQS for both defendant and the state, re

fusal to allow a. particular witness to testi

fy thereto is harmless. Robinson v. State

[Ga.] 44 S. E. 985. Improper admission of

parol evidence of former conviction is not

rendered harmless by the fact that defendant

subsequently testified so that he might have

been cross-examined thereon. Paulson v.

State [Wis.] 94 N. W. 771. Introduction of

evidence on promise in bad faith to connect

it is not cured by withdrawal. Tijerina v.

State [Tex. Cr. App.] 74 S. W. 918.

8. It is harmless error to allow proof of

declarations of a. co-conspirator before the

conspiracy is proved. if the existence of the

conspiracy at the time of the declarations is

subsequently proved. People v. Putnam. 85

N. Y. Supp. 1056.

4. Refusal to submit included offense

where defendant was notwithstanding con

victed thereof. Morton v. State [Tex. Cr.

App.] 70 S. W. 93. Objection that the in

dictment alleges previous offenses for the

purpose of authorizing an increased penalty

cannot be raised where the punishment as

sessed does not exceed that authorized for

a. first offense. Kinney v. State [Tex. Cr.

App.] 78 S. W. 225. Error in instructions as

to a. degree higher than that of which defend

ant was convicted is harmless. State v.

Gather [Iowa] 96 N. W. 722; Mathis v. State

[Fla] 34 So. 287. Allowing the information

to be amended is harmless where defendant

was acquitted on the count amended. Men

hsn v. State [VVisJ 97 N. W. 173. Improper

evidence to which it appears the Jury gave

no weight. Litton v. Com. [Va.l 44 S. E. 923.

Conviction for murder in the second degree

shows harmlessness in error on charge on

express malice. Sparks v. State ['I‘ex. Cr.

App.] 77 S. W. 811. Refusal of charge on

higher degree than verdict. Jarvis v. State

[Ala.] 34 So. 1025.

5. Bryant v. State [Miss] 33 So. 225.

8. People v. Edwards [Cal.] 73 Pac. 416;

Dimmick v. United States [(3. C. A.) 121 Fed.

638; Whitney v. Com. [Ky.] 74 S. W. 257;

State v. Greenleaf, 71 N. H. 606; State v
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especially where defendant asks no further action by the court.’ If it appear at

the trial that no harm resulted from the denial of the continuance, it will not be

ground for reversal.a Error in permitting
plea of guilty without appointing counsel

is cured by appointment of counsel on whose advice plea is withdrawn.’ Failure to

ask defendant if he had anything to say before sentence is cured by recalling him

for that purpose.10 The doctrine that the charge is to be considered as a whole is

elsewhere treated.11

§ 16. Stay of proceedings after conviction.—Statutes usually provide for a

stay of execution of sentence pending appeal." In some states a certificate of rea

sonable doubt is necessary to stay proceedings.“ Mandamus will not issue to compel

the judge to suspend a sentence of which he has lost jurisdiction.“

§ 17. Appcal and review. A. Right of review.“——Statutes sometimes allow an

appeal by the prosecutions from orders other than a judgment of acquittal." Such

Thompson. 109 La. 296; Henry v. People. 198

Ill. 162: Gilstrap v. People, 30 Colo. 265, 70

Fee. 325; Corn. v. Greason, 204 Pa. 64; Dunn

v. State [‘WlsJ 94 N. W, 646: Webb v. State

[Tex. Cr. App.] 70 S. W. 954; McMillan v.

State [Tex. Cr. App.] 71 S. W. 279. Error in

argument may be cured by an oral direction

to disregard the objectionable remarks fol

lowed by an instruction to the same effect

Statements by prosecuting attorney that de—

fendant's counsel could have asked defend

ant about his wife cutting him in former dif

ficultics but he failed to do so. Fugett v.

State [Tex, Cr. App.] 77 S. W. 461. An allu

sion to the date at which an indictment was

returned. which the jury is instructed to

disregard. is not error. Objected to on the

ground that it was not in evidence and had

calculated to prejudice and inflame the minds

of the jury. Washington v. State [Tex. Cr.

App.] 77 S. W. 810. Reference to other

crimes by defendant held not cured. People

v. Dcrbert, 138 Cal. 467. 71 Pac. 564. Refer

ence to lynching in neighboring county as to

which there was much excitement at the

place, of trial is not cured by admonition to

be governed only by the evidence. Powell

v. State [Tex. Cr. App.] 70 S. W. 218. Com

ment on failure of defendant to offer evi

dence of his good character held not cured

by admonition. State v. Shipley [Tex. Cr.

App.] 74 S. \V. 612. Prompt statement by

court that certain argument was improper

cures the error. People v. McDonald [Mich.]

94 N. W. 1064. Merely saying that a remark

by the prosecuting attorney referring to de

fendant as an ex-convict was "improper" is

not sufficient. State v. King [Mo.] 74 S. W.

627. Erroneous offer of former plea of guilty

in evidence cured by admonition. State v.

Allen [Mo.] 74 S. W. 839.

7. State v. Gartrell. 171 M0. 489: State v.

Hernia [N. J. Err. & App.] 53 At]. 85; State

v. McMullin, 170 Me. 608. Though the con

duct of counsel warrants a mistrial if de

fendant asks only a rebuke which is granted

the error is deemed cured. Patton v. State.

117 Ga. 230.

8. State v. Morgan [Utah] 74 Pac. 528.

' Refusal of a continuance, if error, is cured

where on the trial it appears that evidence

sought to be obtained was incompetent, ir

relevant or was supplied by other Witnesses

in attendance, or for any other reason the

applicant has not been prejudiced. Fox v.

State [Tenn.] 76 S. W. 815. Absent witness

-—evidence at trial showed probable falsity.

Landreth v. State [Tex. Cr. App.] 70 S. W.

758. Alleged illness of witness who testified

at trial. Howard v. Com.. 24 K7. L. R. 612.

69 S. W. 721. Absence of counsel or refusal

to act: defendant represented by competent

counsel. Rene v. Com.. 24 Ky. L. R. 117-1.

70 S. W. 1042: Howard v. Com.. 24 Ky. L. R.

950. 70 S. W. 295: Cook v. Com.. 24 Ky. L. R.

1409, 71 S. W. 522: Moore v. State [Tex. Cr.

App.] 70 S. W. 89. Testimony of absent wit

nesses at former trial read. Collins v. Com..

24 Ky. L. R. 884. 70 S. W. 187. Witness

actually appeared. Teal v. State [Ga.] 45 S.

E. 964. Where facts to be proved by absent

witness were admitted by state's witness.

Francis v. State [Tex. Cr. App.] 70 S. W. 751.

9. State v. Allen [Mo.] 74 S. W. 839.

10. Kei'fer v. State [Wyo.] 73 Pac. 556.

11. See ante, § 10E.

12. Where defendant has been lodged in

the penitentiary after issuance of super

sedeas but before its service he is not under

Hills Ann. Laws, § 1440. entitled to be re

turned to the county Jail. Ex parte Law

rence [Ark] 70 S. W. 470.

18. Such certificate cannot be granted by

a supreme court Judge until the bill of excep

tions is settled. Ex parte Warren, 41 Or.

309. 71 Pac. 644. Instruction that disagree

ment would result in great waste of public

money and calling on each juror separately

to state if he desired any information is

ground for a certificate. People v. Young.

40 Misc. [N. Y.] 256. Charge as a. matter of

fact that defendant was engaged in burglary

at time of homicide held ground for certifi

cate. Id. A certificate of reasonable doubt

will be granted to one‘convlcted of larceny

for obtaining goods under false representa

tions where the representations were not in

writing [under Pen. Code N. Y. 5 544]. Peo

ple v. Rothstein, 85 N. Y. Supp. 1076.

14. Suspension was sought pending re

view. Cribb v. Parker [Ga.] 46 S. E. 110.

15. Record must show arrest or convic

tion or complaining party is not aggrieved.

Unger v. Fanwood Tp. [N. J. Law] 55 Atl, 42.

18. State has no appeal from quashal of

indictment where death or imprisonment at

hard labor can not result. State v. Kalone

[La] 34 So. 475: State v. Normand [La.] 34

So. 476. Not from an order quashing' the

information. State v. Rozelle [Mo. App.] 71

S. W, 1070. But see Com. v. Gouger. 21 Pa.

Super Ct. 217. Nor from an order reversing

a conviction without granting a new trial.

State v. Finstad [S. D.] 93 N. W. 640. Nor
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right is strictly limited by the terms of the act." A plea of guilty does not waive

the right of appeal.18

(§ 17) B. The remedy for obtaining review.1°—~Error or “appeal” if appro

priate are the ordinary remedies.2° Questions of law may in some jurisdictions be

reported or certified21 from specified courts,“ but not the whole case.“ The supreme

court will not, under its supervisory powers, review the guilt or innocence of the

accused.“ Certiorari or prohibition may issue, though an appeal has been taken

and abandoned ;“' but where an appeal has been abandoned by an escape, another

cannot be brought."

One on bail is not entitled to bring certiorari, so called, to inquire into the

cause of his imprisonment." _

(§ 17) C'. Adjud‘ications which may be reviewed—The judgment must be a

finality in the trial court.28 Decisions not final on special pleas2° and intermediate

orders generally are not reviewable,"o nor is refusal to settle a bill of exceptions.“1

The filing away of an indictment subject to future reinstatement is final and ap

pealablef'2 likewise the quashing of indictment.“a The further appealability of

judgments of courts of review rests in statute.“ State decisions are reviewable by

the Federal supreme court only when some constitutionally guaranteed right has

been infringed."

from a. dismissal betore information was

filed. State v. Murray, 30 Wash. 383, 70 Fee.

971.
Authority to appeal for state held sufl‘i

ciently shown. State v. Long. 66 S. C. 398.

17. An appeal or writ of error by the

state lies only from the quashing of an in

dictment, not from the uuashing of an infor

mation. State v. Beagles [Mo.] 74 S. W. 851:

State v. Rozelle [Mo.] 74 S. W. 852.

18. Hogue v. State. 23 Ohio Circ. R. 587.

19. Error coram nobis see ante, § 9.

’0. Appeal will not lie to refusal to settle

a bill. People v. Jackson, 138 Cal. 32, 70

Pac. 918.

21. Law questions on indictment for fel

ony may be reported. State v. Seguin [Mo.]

56 Ati. 840. A motion by the prosecuting at

torney to quash the jury list may be re

served for the supreme court. State v. Boliin

[Wyo.] 70 Pac. 1. A question of law arising

on a motion for new trial cannot be reported

to the supreme court until after the motion

has been denied. Statute says on trial oi.‘ one

"convicted." Com. v. Burton [Mass] 67 N.

E. 419.
22. The municipal court of Dane County

has power to report a question to the su

prome court for decision. State v. Knight

[\\‘is.] 95 N. W. 390.

23. “'hether an error is prejudicial is not

a proper question for certificatitm as it can

be answered only on the entire record. State

v. Knight [Wis.] 95 N. W. 390.

24. Stth v. Thompson [Inn] 35 So. 582.

25. sure v. Pettlgrew. 109 La. 132.

26. Hines v. State [Tex. Cr. App.] 70 S.

W. 955.
27. Code Civ. Proc. Q 2015 allowing the

remedy to one “restrained of his liberty."

People v. Pool, 77 App. Div. [N. Y.] 148.

28. There must be a. judgment on the ver

dict. Hayden v. State [Miss] 32 So. 922.

The verdict is not appealabie. People v.

Lonnen [CaL] 73 Pac. 586.

A report of questions on a trial of one

"convicted" can be had only on denial of his

motion (or new trial. Corn. v. Burton [Mass]

67 N. E. 419. In Kentucky the common

wealth may appeal for the review of rulings

of the lower court on questions of law while

the case is still undetermined [Cr_ Code. 5

Com. v. Schlitzbaum [Ky.] 76 S. W.

29. Overruling demurrer to plea of former

acquittal is not. Ter. v. Pratt [N. M.] 70

Pac. 562. Granting new trial after verdict

sustaining plea of former acquittal is not.

State v. Ellsworth. 131 N. C. 773.

30. Gen. St. 1901, § 5019. does not apply

to criminal cases. State v. Coffelt [Kan.] 71

Pac. 588. Motion for discharge because de

fendant was illegally brought into jurisdic

tion is not. Id. Denial of motion to quash

indictment for alleging a. general conclusion

instead of a fact is not. It is not a question

of the construction of a. statute within Acts

1901, p. 565, § 7. Deane v. State, 159 Ind. 313.

Denial of motion to strike out counts is not.

State v. Jones [DeL] 53 Atl. 858. An order

denying defendant‘s motion in arrest of Judi:

ment is not nppealabie. People v. Lonnen

[CnL] 73 Pac. 586; People v. Ford, 138 Cal.

140, 70 Pac. 1075.

81. People v. Jackson. 138 Cal. 32. 70 Pac.

918.

82. Jones v. Com, 24 Ky. L. R. 1434, 71 S.

W. 643.

33. Corn. v. Gouger, 21 Pa. Super. Ct. 217.

84. No further appeal lies from county

court to criminal appeals where fine of less

than $100 is imposed. Conner v. State [Tex.

Cr. App.] 73 S. 1V. 15: “’iison v. State ['l‘es.

Cr. App.] 78 S. W. 235. The Judgment of the

court of appeals of the District of Columbia

cannot be reviewed in a criminal case on

error in the supreme court of the United

States [Act of Congress March 3, 1901, § 233

(31 Stat. 1189, c. 85-1) held applicable to civil

cases only]. Sinclair v. D. C., 24 Sup. Ct. 212.

35. The supreme court oi.’ the United

States will not interfere with a. sentence of

'1. state court unless it is cruel or unusual.

in habeas corpus proceedings. Howard v.

Fleming. 24 Sup. Ct. 49. An instruction in a

state trial omitting any reference to the pre
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(§ 17) D. Courts of review and their jufisdiction.—As between two courts,

the question is usually decided by the existence of certain jurisdictional conditions.“

Jurisdiction is limited by an enumeration of cognizable cases" or provisions found

ed on the amount of punishment, but if a case is of the class revicwable, the court

has jurisdiction for all purposes." Where a trial court had no jurisdiction, the re

viewing court acquires none by appeal.“

(§ 17) E'. Procedure to bring up the cause—The appeal must be taken within

the time limited by the statute,"0 and upon such service or notice as the practice

prescribes.“ Where the transcript is not filed in time, jurisdiction cannot be con

ferred by agreement between the parties, nor can appeal be granted at later term

so as to cure it.‘2

A recognizance on appeal must be in substantial compliance with the law,"

and seasonably filed.“ In Texas, it must show the offense and conviction,“ the pun

ishment imposed“ or judgment appealed from," must state the names of the sure

ties,“ must bind appellant to appear as the statute requires,“ and abide the judg

ment.“ A recognizance binding the principal in a certain sum and each surety in

such sum substantially complies with the requirement that the sureties be severally

sumption of innocence is not a. denial of due

process of law. Where the highest state

court has decided that such omission does

not invalidate the proceedings. Id.

80. See ante. § 17C. Also see civil cases

instructive by analogy in Appeal and Re—

view, § 4, 1 Curr. Law, 103.

37. The supreme court has no appellate

jurisdiction in misdemeanor except in the

cases enumerated by Act March 12, 1901, l 9.

Russell v. State [Ind.] 68 N, E, 1019.

88. Misdemeanor cases in supreme court.

Russell v. State [Ind.] 68 N. E. 1019.

89. Appeal from justice to superior. State

v. “’iseman, 131 N. C. 795.

40. Proceedings in error to vacate a judg

ment must be brought strictly within the

time prescribed by statute. To give the su

preme court Jurisdiction under Rev. St. Wyo.

1899, § 5422, as amended by Sess. Laws 1901.

§ 1, c. 63, p. 65. Caldwell v. State [Wyo.]

74 Pac. 496. The time running from judg

ment, it is suspended by pendency of motion

for new trial. Com. v. Tarvln, 24 Ky. L. R.

1663, 72 S. W. 13. An appeal after an order

directing entry of Judgment nunc pro tune

as of a date more than a year before the tak

ing of such appeal is too late. People v.

Ward [0511.] 72 Pac. 343.

41. Proceedings in error are not com

menced by service of summons on the attor

ney general alone. Under Rev. St. Wyo. 1899,

§ 5423, as amended by Sess. Laws 1901, 5 2, c.

63, p. 65, requiring such service on the at

torney general and the prosecuting officer

of the county. Caldwell v. State [Wyo.] 74

Pac. 496.

42. In felony court.

[Ky.] 76 S. W. 835.

43. Franklin v. State [Ten Cr. App.] 76

S. W. 759.

44. Not after term, Doyle v. State [Tex.

Cr. App.] 78 S. W. 847 (two cases).

45. Denomination of the offense—“And

who has been convicted in this court and

fined." is insufi'icient. Cater v. State [Tex.

Cr. App.] 77 S. W. 12.

40. Greer v. State [Tex. Cr. App.] 70 s. W,

23; Hogue v. State [Tex. Cr. App.] 70 s_ w,

217; Sprading V. State [Tex. Cr. App.] 71 s.

Com. v. Schlitzbaum

W. 17; Lee v. State [Tex. Cr. App.] 72 S. W.

186; Doran v. State [Tex. Cr. App.] 72 S. \V.

585; Floyd v. State [Tex. Cr. App.] 73 S. W.

969: Bean v. State [Tex. Cr. App.] 76 S. 1V.

759; Bourland v. State [Tex. Cr. App.] 77 S.

W. 455. Variance between the punishment

found in the Judgment and that recited in

the recognizance, is ground for dismissal of

the appeal. Hargrove v. State [Tex. Cr.

App.] 76 S. W. 926.

47. On an appeal from a dismissal of an

appeal from a. justice to the county court,

the recognizance must distinctly state that

the appeal is procured from such dismissal.

Not proper to state that defendant was con

victed in the county court. Buck v. State

[Tex. Cr. App.] 77 S. W. 12.

48. Herbert v. State [Ten Cr. App.] 72 S.

W. 587.

49. Where the statute requires a. recog

nizance on appeal to bind a. defendant to ap~

pear before the court at which the conviction

was obtained from day to day and from

term to term. it is not sufficient that the

recognizance requires defendant to appear

at the next term. Anderson v. State ['l‘ex.

Cr, App.] 76 S. W. 470. Nor is it sufficient

to require defendant to appear at the next

regular term and there remain from day to

day and from term to term [Code Cr. Proc.

1895, art. 887]. Franklin v. State [Tex Cr.

App.] 76 S. W. 470.

50. Obligation to abide judgment of court

of criminal appeals without adding “in this

case" is bado Fortenberry v. State [Tex. Cr.

App.] 72 S. W, 586, 688: Herbert v. State

[Tex. Cr. App.] 72 S. W. 687; Brock v. State

[’l‘ex. Cr. App.] 72 S. W. 699; Adams v. State

[Tex. Cr. App.] 72 S. W. 588; Armstrong v.

State [Team Cr. App.] 77 S. W. 446: Franklin

v. State [Tex. Cr. App.] 76 S. W. 759; Mason v.

State [Tex. Cr. App.] 74 S. W. 25; Heinen v.

State [Tera Cr. App.] 74 S. W. 776; Pigford v.

State [Tex. Cr. App.] 74 S. W. 823; Meeks v.

State [Tex. Cr. App.] 74 S. W. 910. Else the

court will not have jurisdiction. Parker v.

State [Tex. Cr. App.] 75 S. W. 30. Obligation

to abide judgment of “Criminal Court of Ap

peals" is bad. Adams v. State [Ten Cr.

App.] 72 s. W. 588.
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bound.“1 A recognizance “before the court in session” sufficiently shows that it was

taken “in open court?“2

(§ 17) F. Perpetuation of proceedings in the "record." What must appear,

and whether by record proper or bill bf exceptions—What must appear to authorize

a review of particular errors is elsewhere treated.“ To sustain the appeal, the record

must show jurisdictional facts, such as the indictment or information,“ arraign

ment,“ that accused was present in court,“ a final judgment," or such aggrieving

action as entitles appellant,“8 and that the appeal is by authority," and the pro

cedure essential to transfer the jurisdiction ;“° but on a second appeal, the court

will take judicial notice of the filing of its former mandate below, though the record

does not show it.’1 In Texas, there must be either a certificate that appellant is

confined pending the appeal or a recognizance in the record.“ Those matters which

belong to the record proper must appear thereby,“ and such matters need not be

and cannot be otherwise shown,“ but all matters not part of the record proper must

appear by bill of exceptions or its equivalent," and if there be none, only the record

51.

W. 38.

52. Haley v. State. 74 S. W. 38.

53. See post this section.

54. Dawson v. State [Tex. Cr. App] 74 S.

W. 912.

55. State v. Wood [Mo. App] 71 S. W. 724.

56. Kraimer v. State [Wis.] 93 N. W. 1097.

The defendant‘s presence in court on a cer

Haley v. State [Tex. Cr. App] 74 S.

' tain day of the trial is sufficiently shown

on appeal by a supplemental record intro

duced by the state showing that he was pres

ent in person and by counsel on that day.

State v. Howard [Wash.] 74 Pac. 382. But

this rule is not general. Griffin v. State

- [Tenn.] 70 S. W. 61.

57. Jackson v. State [Fla] 32 So. 926.

58. Unless accused brings up his arrest or

conviction he shows no right on ccrtiorarl

to attack the validity of an ordinance. Un

ger v. Fanwood Tp. [N. J. Law] 55 Atl. 42.

5!). Appeal by attorneys other than the so

licitor held to show sufllcient authority to act

for the state. State v. Long. 66 S. C. 398.

60. The record must disclose the fact that

notice or appeal was given and entered or

record in the trial court [Code Cr. Proc. 1895.

art. 883]. Beck v. State [Tex. Cr. App] 78

S. W. 923.

61. Roberson v. State [Fla] 84 So. 294.

62. Code Cr. Proc. art. 887. Jones v. State

[Tex. Cr. App] 78 S. W. 226. 227; De Vies v.

State [Tex. Cr. App] 71 S. W. 965; Crawford

v. State [Tex. Cr. App] 77 S. W. 8. Code Civ.

Proc. 1895. art. 886. 887. Green v. State [Tex.

Cr. App] '16 S. W. 926.

63. Motion to quash indictment. Olds v.

State [Fla.] 83 So. 298. Judgment on indict

ment and pies. Wright v. State [Ala.] 94 So.

233. Motion in arrest. Kelly v. State [Fla]

33 So. 235; Pittman v. State [Fla.] 34 So. 88.

M Motions in arrest belong to the record

where alone they may be considered and not

in exceptions where they will be ignored.

Peaden v. State [Fla] 35 So. 204. The ruling

0! the trial court on a demurrer to evidence

where shown only by bill of exceptions is not

subject to revision in the appellate court.

Thayer v. State [Ala] 35 So. 406.

05. State v. Wood [Wash] 74 Pac. 380:

State v. Finn, 170 Mo. 29; State v. Wilson.

109 La. 74: Krueschel v. State [Tex. Cr. App]

70 S. W, 81; Jamison v. State [Tex. Cr. App]

70 S. W. 24.

Illustrations: Application for e. continu

ance. Jones v. State [Tex. Cr. App] 77 S. W.

802. Refusal o! continuance. Jackson v.

State [Tex. Cr. App] 71 S. W. 972.

Motion to quash must be in bill though

also in transcript to reach ruling on demur

rer to motion. [Made in city court on appeal

from recorder.] The motion is not a plead

ing. Jones v. Anniston [A18..] 85 So. 112.

Abandoned pleadings: An original and

amended information, sustained demurrers,

motion to dismiss and order overruling it.

not embodied in a. bill of exceptions, are not

a part or the appeal record when trial was

on second amended information under Pen.

Code Mont. i 2229. State v. Stickney [Mont.]

75 Pac. 201.

Error in allowing a prejudiced juror to

sit. Mathews v. State [Tex. Cr. App] 77 S.

W. 218.

Motion for election.

Cr. App] 75 S. W. 507.

Evidence. State v. Hall, 109 La. 290; Byers

v. State [Tex. Cr. App] 76 S. W. 436; Me

Casland v. State [Tex. Cr. App] 70 S. W. 547;

Harkey v. State [Tex. Cr. App] 71 S. W. 754;

State v. Hendricks [Mo.] 73 S. W. 194. Ad

mission o! evidence. Redd v. State [Tex. Cr.

App] 77 S. W. 214; Mathews v. State [Tex.

Cr. App] 77 S. W. 218. Excluding evidence.

Brooks v. State [Tex. Cr. App] 75 S. W. 507.

Admission of an affidavit by defendant for

a continuance must be incorporated in the

bill of exceptions. State v. Hicks [Mo.] 77

S. W. 539. And in most Jurisdictions a111—

davits generally (State v. Callian, 109 UL

346; Martin v. State [Neb.] 93 N. W. 161; Mer

rell v. State [Tex. Cr. App] 70 S. W. 979;

People v. Philbon. 138 Cal. 530, 71 Pac, 650)

are no part of the record. But an affidavit

referred to in a journal entry is of record.

State v. Vance, 29 Wash. 435. 70 Pac. 34.

Remarks of counsel. McCarty v. Com.. 24

Ky. L. R. 1427, 71 S. W. 656.

Instructions. Lankster v. State [Tex. Cr.

App] 72 S. W. 388; People v. Glen. 173 N. Y.

395.

Objection to allowing jury to take out pa

pers. Richardson v. State [Tex. Cr. App]

70 S. W. 320.

Separation of jury. Dodd v. State [Tex.

Cr. App] 72 S. W. 1015; McFarland v. State

[Tex. Cr. App] 75 S. W. 788.

Remarks of the court in imposing sen

Brooks v. State [Tex.
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proper will be reviewed.“ The omission of such matters is commonly not cured by

inclusion in the motion for a new trial," which does not carry with it into the

record the proceedings and evidence had on hearing of it." Where both bill of ex

ceptions and statement of facts are required, the former cannot be looked to in aid

of the latter," nor can gratuitous recitals in the record supply a material omission

from the exceptions.To A bill of exceptions referred to in the motion for new trial

may be looked to to ascertain the nature of the objection, though the bill was refused

by the trial court because the objection was not made in time." Record made on

former appeal cannot be used." Where the practice is not to preserve evidence by

question and answer, the proper showing must be made to procure it to be done."

Making, settling and approving—The bill of exceptions or like memorial of the

proceedings must be approved by the trial judge“ within the time limited," and

show such facts." A disavowal by him of recollection has been held not a disap

proval," nor yet an admission of the particular facts in question." The certificate

tence form no part of the appeal record.

People v. Childs, 84 N. Y. Supp. 853.

Motion for new trial. Call v. People. 201

III. 499. Motion for new trial on weight and

sufficiency of evidence to support verdict

must be in bill of exceptions with exception

to ruling on it. McDonald v. State [Fla..] 35

So. 72.

Proceedings on selection oi! jury are part

of record. State v. Vance, 29 Wash. 435, 70

Pac. 34. Written challenge to jury entered

in journal is part of the record. Id.

80. In the absence of a. bill of exception

nothing will be revieWed but the record

proper. State v. Horned [Mo.] 76 S. W. 953;

State v. Cayce [Mo.] 77 S. W. 525; State v.

Farr [Mo.] 74 S. W. 834.

07. Affidavit on motion for new trial does

not present objections to argument. Miller

v. Com. [Ky.] 77 S. W. 682. A motion to

quash an indictment‘and the evidence in

support of it are not sufficiently presented

for review by incorporation in a. motion for

a. new trial made a part of the bill of ex

ceptions. Binyon v. U. S. [Ind. T.] 76 S. W.

265. Objections to the overruling of chal

lenges for cause cannot be reviewed where

shown in the record only on a. motion for

new trial. Binyon v. U. S. [Ind. T.] 76 S. W.

265.

68. Evidence oflfered on a motion for a.

new trial, which is refused. cannot be con

sidered on appeal unless brought up by bill

of exceptions (State v. Michel, 111 La. ,

35 So. 629); unless made part of the bill of

exceptions testimony taken and objections

made at the hearing of an application for a

new trial, will not be considered on appeal,

though copied in the transcript (State v.

Com., 111 La. —, 35 So. 839).

09. Lively v. State [Tex. Cr. App.] 72 S.

W. 393.

70. The necessity for a. bill of exceptions

is not relieved by a note made. 01' the excep

tions taken and reversed, by the clerk of the

court. State v. Carr, 111 La. , 35 So. 839.

The taking of exceptions. Bruen v. People

[111.] 69 N. E. 24. Remarks are not preserved

by motion for new trial asserting that they

were made. Finlayson v. State [FlaJ 35 So.

203. An appellant cannot eke out the recitals

of his bill of exceptions through those con~

trained in his application for a. new trial.

State v. Brown [La.] 35 So. 818. An expla

nation by the judge irregularly made is for

eign to the record and will be ignored. State

v. Riggs [La.] 34 So. 655. Matter assigned

for error in the specification is no part of the

record though specifications are included in

bill of exceptions, the brief being the prop

er place. Binyon v. U. S. [Ind. T.] 1'6 S. W.

265.

71.

458.

72. Abstract of evidence.

[Iowa] 92 N. W. 673.

73. A defendant cannot by a claim of prej

udice, have an examination set out in an ap

peal record by question and answer, unless

such prejudice is made to appear by affi

davit under general rules of practice (N. Y.)

No. 34. People v. Childs, 84 N. Y. Supp. 853.

74. Signed by county attorney but not

by judge a. nullity. Tackaberry V. State

[Tex. Cr. App.] 72 S. W. 384. Entry in ste

nographer’s notes insufiicient. Com. v. Dor

man, 22 Pa. Super. Ct. 20. Afiidavits and mat

ter contained in a. transcript of files and

journal entries made in the course of trial

and certified by the clerk instead of judge

are not before it. State v. Wood [Yi-‘ashJ 74

Pac. 380. ,

75. Wright v. State [Ala] 34 So. 187. Bill

within 60 days after motion in arrest was

overruled held in time. Dunn v. State [Ind.]

67 N. E. 940.

70. Bill must show that it was tendered

in time. Harris v. State, 117 Ga. 13. But it

it so states the statement is conclusive. An

derson v. Com. [Va.] 42 S. E. 865. A bill of

exceptions will not be considered on appeal

where the record does not affirmatively show

that the statutory notice for its settlement

was given to the county attorney [under

Pen. Code Mont. § 2171]. State v. Stickney

[Mont.] 75 Pac. 201.

Statement of trial judge appended to

bill that he had no recollection of certain

matters therein held not a disapproval.

Fredericson v. State [Tex. Cr. App.] 70 S. W.

754.

78. Where the trial judge states that the

reserving of any bill or the facts therein re

cited has entirely escaped his memory, and

there is no evidence that exception was made

and bill reserved, his signature to the bill

cannot be construed as an admission or the

truth of its recitals. His statement on the

other hand is a negative which would have

justified him in refusing to affix his signature

to the bill. State v. Murray [La.] 35 So. 814.

Allen v. State [Tex. Cr. App.] 76 S. W.

State v. “’01!

77.
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must state that all the record is “sent up or it will not be so assumed." It must be

legally“ and seasonably‘" filed in court.

It is counsel’s duty to see to the making and settlement of exceptions." The

remedy for refusal to settle a bill is by petition, not by appeal.83

Amendments, additions and corrections—New exceptions cannot be supplied

by amendment after the term,“ and the supreme court cannot amend the brief of

evidence or order it amended,“ but a subsequent correction of a defect in form has

been allowed in a capital case.“ A motion in the court below is the proper remedy

to secure a correction of the record," and notice thereof is properly served on de

fendant’s attorney.“a A repeated statement of exceptions in an appeal record may

be stricken out.” The “extraordinary motion or case” which will authorize a sec

ond bill of exceptions after afiirmance must be something out of the ordinary range

of experience, and does not include newly discovered evidence which is impeaching

only, nor the existence of excitement at the time of trial.’0

The statement of facts must be approved"1 or agreed on,"2 unless failure to do so

was not at the fault of parties,” and its correctness settled,“ and must be filed with

in the time required."

79. Entire record will not be reviewed (P.

L 1898. p. 915) unless there is a. certificate

of the trial judge that entire record is re

turned with writ of error. State v. Hen

drick [N. J. Law] 66 Ati. 247.

80. Indorsement of filing by ex clerk a

nullity. Brundrcn v. State [Tenn] 70 S. W.

368.

81. Within term. Galloway v. State [Tex

Cr. App.] 70 S. W. 211. Consent of prosecut

ing attorney cannot cure failure to file in

time. Pollard v. State [Tex. Cr. App.] 73

S. W. 953. Bill of exceptions filed after the

time limited will not be considered. State v.

Penn [Mo.] 74 S. W. 616. A bill of exceptions

allowed and signed on a certain day to which

it was extended as provided by statute is

sufficient [under Gen. St. Kan. 1901. § 4753].

State v. Bradbury [Kan.] 74 Fee. 2313 Con

sent of a county attorney is not necessary

to the extension of time for settling a bill

of exceptions. under Pen. Code Mont. § 2171.

requiring a. person desiring a bill of excep

tions, to prepare and present a draft. on no

tice to the county attorney, to the judge for

settlement within a specified time unless

an extension of time is granted. State v.

Landry [Mont] 74 Fee. 418.

82. Counsel and not the clerk must pre

sent bills of exr‘cption and have them signed

promptly. State v. Artus [La.] 34 So. 596.

83. People v. Jackson, 138 Cal. 32, 70 Pac.

918.

84. State v. Gartrcll. 171 M0. 489.

85. Smith v, State [Ga.] 44 S. E. 827.

841. State v. Wilson. 109 La. 74.

87, 88. Reno v. State [Neb.] 95 N. W. 1042.

89. People v. Chllds. 84 N. Y. Supp. 853.

90. Harris v. Roan [Ga.] 46 S. E. 433.

91. Ex parte Arth'ur [Tex. Cr. App] 70 S.

W. 750: Peterson V. Stats [Team Cr. App.] 70

S. W. 977.

92- A statement of. facts which is not

signed by the attorneys or approved by the

trial judge cannot be considered. Mullins v.

State (Tex. Cr. App.] 76 S. W. 660.

in. Facts stated in a motion held insufil

cient to show that a failure of the trial judge

to approve the statement of facts was the

fault of the judge. Walls v. State (Tex. Cr

Aim] 77 S. W. 8. The failure of the record

The statement must be complete when settled." An un

to show proof of the statement of facts

by the trial judge is due to an error of the

clerk in making the record may authorize

its consideration. Mullins v. State ITex. Cr.

App.) 76 S. W. 560. Diligence excusing a

timely filing of a. statement of facts is not

shown where there is no explanation of the

failure of defendant‘s attorney to make an

rlit'ort to have the statement approved before

the last day of the time allowed him. on

which day it was presented to the trial jUdL’B

ihen holding court in another county, ap

proved and mailed to the proper county.

where it was filed on the following day and

where it could have been filed on the day

previous had the counsel carried it there

himself. Spurlock v. State [Tcx. Cr. App]

77 S. W. 447. Diligence excusing a. failure to

incorporate a. statement of facts in the rec

ord is not shown by a disagreement between

counsel as to the statement prepared after

which no order was taken for time. to file a

statement and no order presented during

term time to the trial judge. Orosco v. State

['i‘ex. Cr. App.] 76 S. W. 470.

94. The statement of facts cannot be ap

proved by the judge in advance of the agree

ment of the attorneys representing the state

and defendant that it is correct. “'alls v.

State [Tex. Cr. App.] 77 S. W. 8.

05. In Texas, before adjournment unless a

ion day order is made. Johnson v. State

[Tex. Cr. App.] 70 S. W. 85; Henderson v.

State [Tex. Cr. App.] 70 S. W. 88; Morton v.

State [Ten Cr. App] 70 S. W. 93; Stuart v.

State [Tex. Cr. App.] 73 S. W. 968. Express

ing statement of facts to judge one day be

fore time expired. held not sufficient. Ash

man v. State [Tex. Cr. App.] 74 S. W. 317.

Statement of facts more than ten days after

adjournment too late. Espnnosa v. State

['I‘cx. Cr. Ann] 76 S. W. 461. Expressing:

statement of facts to a third person who

failed to deliver it to the judge in time. held

insufficient. Hickman v. State [Tex. Cr.

App.] 74 S. W. 817. .

00. A statement of facts is not sufficient

which when presented to the trial judge for

approval instead of setting out the orders of

the court, contains the words. “the clerk will

insert the order here." though the orders are
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signed bill cannot be cured by a later signing ex parte." The trial court must cer

tify that the record contains “all” the material evidence in the case, else reversal on

the facts cannot be had.”

Under the Georgia Practice, the motion for a new trial must be approved by the

judge or the objections therein made will not be preserved, though the motion itself

belongs to the record and not to the bill,” and so must amendments to the motion.1

A motion for new trial on the admission of evidence must show the evidence ob

jected to.2

Limitation of review to matters in record—Except as to those jurisdictional

matters which the record is in most states required to show,8 every reasonable pre

sumption is in favor of the correctness of the proceedings below, and unless the record

afiirmatively shows error, this presumption will prevail,‘ and the certified record is

conclusive as to matters contained therein.‘ It must be presumed that the record

expresses the judgment rendered.“

inserted by the clerk in making up the tran

script [Rule 72a]. Hargrove v. State [Tex.

Cr. App.] 76 S. W. 922.

97. After transcript has gone up with un

signed bills of exceptions defendant can not

procure a signing ex parte and make a new

case by bringing it up in a. supplemental

transcript. State v. Artus [La] 34 So. 596.

98. State v. Pittan [Wash] 72 Pac. 1042.

00. Grounds for new trial not approved by

the trial judge will not be considered. Bird

v. State [Ga.] 46 S. E. 593.

1. Jackson v. State. 116 Ga. 834. Indorse

ment on amendment to motion for new trial

that it is "allowed' and ordered filed suffi

ciently verifies the grounds stated. Steph

ens v. State [Gin] 46 S. E. 619.

2- Thompson v. State [Ga] 46 S. E. 410.

8. See ante this section, "The Record."

4. People v. Jackson. 138 Cal. 462. 71 Pac.

506: State v. Patten, 159 1nd. 232; Taylor v.

Sandersville [Ga.] 44 S. E. 845; Carr v. State

[Fla] 34 So. 892.

Proceedings before indictment as to which

record was silent. Lanckton v. U. 8.. 18

App. D. C. 348. Commitment presumed regu

lar. Jones v. State [Fla] 32 So, 793. That

the examination was for the offense charged

in the warrant and authorized the informa

tion. People v, Stoekwell [Mich.] 97 N. W.

765. .

That information bearing name of com

plainant with word "mark" over it. but no

mark inserted. was signed by complainant.

Taylor v. State [Tex. Cr. App.] 72 S. W. 181.

That names of witnesses are not indorsed on

indictment held not to overcome presump

tion that it was found on evidence. People

v. Glen, 178 N. Y. 395. That indictment

signed by substituted foreman was found

during absence of regular foreman. Ferrell

v. State [Fla.] 34 So. 220.

That clerk swore sheriff who summoned

jurors. State v. Riddle [Mo.] 78 S. W. 806.

That the jury list contained less than a

thousand names while the tax rolls showed

five thousand does not overcome the pre

sumption of regularity where testimony be

fore the court on objection to the list is not

in the record. State v. Vance. 29 Wash. 435.

70 Pac. 34.

That application for a continuance was a

second one. Hathaway v. State [Tex. Cr.

App.] 70 S. W. 88.

Holding night sessions when state of

docket does not appear. Powers v. Com., :4

Ky. L. R. 1007. 70 S. W. 644; Id.. 24 Ky- L. R.

1186, 70 S. W. 1050.

It will be presumed that an attorney who

assisted the district attorney was rightfully

apzpointed. State v. Tough [N. D.) 96 N. W.

10 5.

It will be presumed that the court charged

on the law as was its duty. Stewart v. State

[Ala.] 34 So. 818. That instruction com

plained of was requested by defendant. Peo

ple v. Cebulla. 137 Cal. 314, 70 Pac. 181.

Propriety of questions by court not set out

i9n detail. Price v. State [Ark.] 71 S. W.

48.

That the defendant was present in court

at all stages of the trial, though the certified

record does not show that fact. State v.

Howard [Wash.] 74 Pac. 382. On a. record

which shows that there was counsel for ac

cused when arraigned and on motions for

new trial and in arrest it will be presumed

he was represented by counsel on trial.

State v. Bell [La.] 34 So. 721.

That verdict was on the count to which

the evidence was restricted. State v. May

[N. 0.] 43 S. E. 819.

That there was an ordinance authorizing

the taxation of costs against accused.

Cranor v. Albany [Or.] 71 Pac. 1042.

Where the record shows that the court

heard testimony on a plea of guilty it will

be presumed that the evidence was as to de

i'endant‘s age and that it justified the re

formatory sentence imposed. Marx v. Peo

ple [111.] 68 N. E. 436.

Where defendant was sentenced in less

than three days after verdict, it will be pre

sumed that the statutory exception as to ad

journment within such time existed. State

v. Roan [Iowa] 97 N. W. 997.

That a bill of exceptions was signed be

fore it was filed where signing and filing

were on the same day. Dunn v. State [IndJ

67 N. E. 940.

5. Where the appellant's case showed that

the recorder had asked a number of ques

tions of witnesses. but the recorder certified

that he had asked only one. People v.

Childs, 84 N. Y. Supp. 853. An undated bill

reciting a timely signing will be presumed

to be so signed. Tarver v. State, 137 Ala. 29.

Facts not shown to be inaccurate must be

taken as certified by the trial judge. State

v. Williams [La.] 35 So. 521.

8. State v. Hesterly [Ma] 76 S. W. 985.
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A transcript containing a formal indictment duly filed in open court in regular

term raises a presumption of regularity in all the proceedings prior thereto.1 The

record need not affirmatively show the existence of conditions under which an infor

mation may be filed.8 Accordingly, to entitle appellant to review a ruling, it must

aflirmatively appear that such ruling was made,° or the proceeding had10 of which

complaint is made, and such facts as show that it was error,11 or explain the objec

7. Lanckton v. United States, 18 App. D.

C. 348. Record of court and indorsement and

recitals of an indictment held to show that

it was found and returned by the grand

Jury. in open court. Peeples v. State [Fla.]

35 So. 223; State v. Ledford [N. C.] 45 S. E.

944. Caption held sumcient against objec

tion that it did not describe the court. nor

state where it was sitting. Territory v.

Claypool [N. M.] 71 Pac. 463. That the

grand jury was held and its indictments

found within the county held sufficiently

shown by recitals in the caption. State v.

Bartholomew [N. J. Law] 54 Atl. 231. A

defective description of the grand jury in the

body of an indictment may be cured by the

title and preamble. State v. Buralli [Nev.]

71 Fee. 532.

8. State v. Melvern [Wash.] 72 Pac. 489.

On appeal, in the absence of a certified state

ment. it is fair to presume that the trial

court was aware of the circumstances and

did not hastily and arbitrarily force the ac

cused to trial. State v. Michel [La.J 35 So.

629.

9. Ruling as to right of challenge. Peo

ple v. Cebulla. 137 Cal. 314. 70 Pac. 181.

Application for continuance not in bill.

State v. Gatlin. 170 M0. 354. Exclusion of

evidence. Peoples v. State [Miss.] 33 So.

289. Admission of evidence. Kelly v. State

[Tex. Cr. App.] 71 S. W. 755. A statement

that the state offered to prove is not suffi

cient in a bill where it does not affirma

tively appear that the state did prove the

facts set out. Simpson v. State [Tex. Cr.

App.] 77 S. W. 819. A bill of exceptions to

the receipt of evidence of a witness is de

fective where it does not show that the wit

ness testified to anything. Cruse v. State

[Tex. Cr, App.] 77 S. W. 818. Denial of mo

tion which is not in bill of exceptions. Oak

Icy V. State [Ala] 33 So. 23; Greene 'v.

State [Tex. Cr. App.] 71 S. W. 599.

10. Furnishing of incorrect list of wit

nesses. Regopoulas v. State. 116 Ga. 596.

Bill of exceptions stating testimony of wit

ness as part of same sentence with objec

tion thereto held to show that the testi

mony was given. Frederlcson‘v. State [Tex.

Cr. App.] 70 S. W. 754. Where order exclud

ing witnesses from court room is not in rec

ord. permitting witness to testify after al

leged violation cannot be reviewed. State v.

Woodward. 171 M0. 593. Question to which

objection was sustained. State v. Ashcraft.

170 M0. 409.

In order to question error in allowing the

consideration of an affidavit introduced in

evidence, the record must show that the

affidavit was introduced. State v. Hicks

[Mo.] 7 S. W. 639.

instructions not in record. Call v. People.

201 Ill. 499. Manner of giving instruction.

Lawrence v. State [Fla] 34 So. 87. Objec

tion to a charge made by the court of its

own motion cannot be considered on appeal

where it does not appear from the record

Curr. Law. Vol. 2—25.

that it was presented and given under Comp.

Laws Nev. 1900. 5 4391, providing that the

questions presented in a written charge pre

sented and given or refused need not be ex

cepted to or embodied in a bill of excep

tions. State v, Burns [Nev.] 74 Pac. 983.

Argument complained of must be in record.

State v. Gatlin, 170 M0. 354; State v. Wood

ward. 171 M0. 593; People v. Loomis. 76 App.

Div_ [N. Y.] 243; Kelley v. State [Tex. Cr.

App.] 70 S. W. 20; Shutt v. State (Tax. Cr.

App.] 71 S. W. 18: Stanley v. State [Tex. Cr.

App.] 73 S. W. 400. Refusal to give an in

struction in reference to an argument of

counsel. objected to but no certificate that

such argument was made. McLeod v. State

[Tex. Cr. App.] 75 S. W. 522.

11. Failure to put a witness under the

rule. It must be shown what evidence he

heard before testifying. Dennis v. State

[Tex. Cr. App.] 74 S. W. 559. Ruling on

competency of witness will not be reviewed

unless the record shows that he gave ma

terial testimony against defendant. Reys v.

State [Tex. Cr. App.] 76 S. W. 457.

Motion to quash panel must be accom

panied by evidence. Trim v. State [Miss.] 33

So. 718. An assignment of error of the court

in overruling the defendant‘s motion to quash

an array of talesmen summoned and in com

pelling him to select jurors from the list

cannot be reviewed where the grounds have

not been shown as facts. Willis v. State

[Tex. Cr. App.] 75 S. W. 790. On e'xcep

tion to the calling of talesmen because there

was no complete call of the venlre nor any

record of those excused. the clerk must un

der the court's direction take down all the

facts (Act No. 113 of 1896. p. 162); hence

the judge's explanation that some of the

Jury were engaged is ignored on review.

State v. Riggs [La] 34 So. 655. Various

modes of showing that talesmen were prop

erly called shown. Id.

Rejected evidence or questions: What

testimony was excluded by ruling must ap

pear. Martin v. State [Tex. Cr. App.] 70 S.

W. 973; Weaver v. State. 116 Ga. 55"; Greene

v. State [Tex. Cr. App.] 71 S. W. 599; Carter

v. State [Tex. Cr. App.] 76 S. W. 437; Smith'

v. State [Ga.] 46 S. E. 79; Peoples v. State

[Miss.] 33 So. 289. A bill of exceptions does

not show reversible error in excluding evi

dence of communications by defendant's sis

ter to a witness in reference to acts of

cruelty practiced on her by her husband.

where it does not show when defendant was

informed of the witness’ knowledge. Wil

lis v. State [Tex. Cr. App.] 75 S. W. 790.

The object and purpose of the evidence must

be shown in the bill of exceptions. Id.

Error in overruling an objection to a ques

tion cannot be reviewed where the nnswcr

is not in the record. Dunn v. State [Ind.]

67 N. E. 940. Refusal to permit the defend

ant to explain certain statements alleged to

have been made by him. cannot be ques

tioned on appeal where the bill of excep
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tion," and the objection and exception must be shown“ with the grounds.“ A mere

statement of grounds urged is not a. certificate by the trial'judge that they are facts."

Setting out evidence or statements of facts.—A statement of facts or other show

ing of the evidence is necessary to a review of the sufficiency of the evidence," giving

or refusal of instructions," denial of a new trial,“ or of motion to set aside a ver

tions did not show what the testimony would

have been. or its materiality. Keft’er v. State

[Wyo.] 73 Pac. 556. The record must show

an offer of proof. Green v. State [Ga.] 45

S. E. 76. Where evidence is asserted to be

res gestae. the bill of exceptions must show

the time elapsing. Freeman v. State [Tex

Cr. App.] 77 S. W. 17. Bill held not to show

that witness testified to conversation as to

which defendant claimed right to cross ex

amine. Martin v. State [Tex. Ct. App.] 70

S. W. 973.

Admission of evidence will not be re

viewed unless the evidence is in the record

Foskey v. State [Ga.] 45 S. E. 967. A bill

of exceptions to the admissibility of evi

dence of acts of a third person must contain

sufficient recitals to preclude the idea that

the testimony was relevant and connected

defendant with the transaction. Glenn v.

State [Tex. Cr. App.] 76 S. W. 757. The in—

troduction of documentary evidence cannot

be reviewed where its contents are not dis

closed in the bill of exceptions. Norsworthy

v. State [Tex. Cr. App.] 77 S. W. 803. Ob

jection to evidence of the finding of skin of

a stolen calf in the possession of others.

on the ground that the privity of defendant

with such persons is not shown, is not pre

sented by a bill of exceptions merely stating

the objection to the evidence on such ground.

and not setting up the evidence showing

that such connection was not made. Nors

worthy v. State [Tex. Cr. App.] 77 S. W. 803.

Admission of conversation. record not show.

ing that defendant was not present. Martin

v. State [Tex. Cr. App.] 72 S'. W. 380.

Where all the evidence supporting a dying

declaration is not brought up, it will be pre

sumed that the foundation was sufl‘icient.

State v. Frazier. 109 La. 458. The state of

the evidence must appear to review ruling

on propriety of question to expert witness.

Baldridge v. State [Tex. Cr. App.] 74 S. W.

916. Where argument of prosecuting attor

ney is complained of argument for defendant

must be In record. State v. Sale [Iowa] 92

N. W. 680.

lllstrucflonli Unless the whole charge is

in the record refusals on the ground that

they were covered will be sustained. Fin

layson v. State [Fla.] 35 So. 203. If evidence

which is in the bill does not sustain a re

quest its refusal will be sustained. Brown

v. State [Fla.] 35 So. 82.

Motlon for new trial for modification of

requests to charge will not be reviewed if

the requests are not in the motion. Foskey

v. State [Ga.] 45 S. E. 967. A statement in

a motion for new trial that defendant ex

cepted to the overruling of a motion to quash

an information is not sufficient to present

the question for review. Centralia. v. Smith

[Mo. App.] 77 S. W. 488.

12. A bill of exceptions should be suffi

ciently definite in its statements of facts to

place the matter to which exceptions are

reserved before the court for intelligent re

view. Grounds of objections are not state

nents of fact. Orosco v. State [Tex. Cr.

\pp.] 76 S. W. 470.

18. State v. Hicks [Ma] 77 S. W. 539;

State v. Burns [Nev.] 74 Pac. 983; Butts v.

Hate [Ga.] 45 S. E. 593; Bruen v. People

r111.] 69 N. E. 24. To denial of new trial.

\icDonald v. State [Flat] 35 So. 72. Ex

'eption to remark of counsel. Com. v. Dor

nan. 22 Pa. Super. Ct. 20. Testimony admis

<lble in part and scope of objection not

=hown. Jowell v. State [Tex. Cr. App.] 71 S.

\V, 286. Exception. State v. Rigall. 169 Mo.

359. Ruling on motion for new trial for in

miflciency of evidence. McDonald v. State

rFla] 85 So. 72.

14. Objection to an offer of a calendar to

establish the day of the week. is not sufi‘l

‘lent, being merely- "it was a leading ques

'lon. irrelevant. tended to prove no issue in

the one. and calculated to mislead the

ninds of the jury." Mathews v. State [Tex.

Cr. App.] 77 S. W. 218.

15. Wilson v. State [Tex. Cr. App.] 78 S.

W. 232. Existence of grounds resting in

fact must be directly stated. Sinclair v.

State [Tex. Cr. App.] 77 S. W. 621.

10. McFarland v. State [Tex. Cr. App.] 70

S. W. 21; McDaniel v. State [Tex. Cr. App.]

77 S. W. 802; Bray v. State [Tex. Cr. App.]

78 S. W. 845; Hightower v, State [Tex. Cr.

\pp.] 74 S. W. 913; Wright v. State [Tex. Cr.

\pp.] 72 S. W. 847; State v. Hensley [Mo.

App.] 73 S. W. 1007. 1008; Lawrence v. State

fArk.] 71 S, 1V. 263; Staling v. State [Tex.

’Yr. App.] 73 S. W. 962; Denton v. State [Tex.

Cr. App.] 70 S. W. 217; Chapman v. State

[Tex. Cr. App.] 70 S. W. 544; Scott v. State.

r'l‘ex. Cr. App.] 70 S. W. 744; Page v. State,

r'l‘eir. Cr. App.] 71 S. W. 286; Foster v. State.

r'I‘eit. Cr. App.] 71 S. W. 971; Stuart v. State.

“'I‘ex. Or. App.] 73 S. W. 963: Cornett v. State.

“Tex. Cr. App.] 71 S. W. 598; Gray v. State

[Tex. Cr. App.] 74 S. W. 552.

17. Foster v. State ['l‘ex. Cr. App.] 71 S.

W. 971; Crawford v. State [Tex. Cr. App.] 74

S. W. 552: McDaniel v. State [Tex. Cr. App.]

7 S. W. 802; Brooks v. State [Tex. Cr. App.]

7 Cr. App.]

»4
S. W. 24; Williams v. State [Tex. Cr. App.]

7 S. W. 447; Spurlock v. State [Tex. Cr.

App.] 77 S. W. 447; Deal v. State [Ala.] 34

So. 23: Johnson v. State [Tex. Cr. App.] 70

S. W. 85; State v. Callian. 109 La. 346;

Kitchens v. State [Tex. Cr. App.] 70 S. W.

95; Morton v. State [Tex. Cr. App.] 70 S. W.

03; Coleman v. State [Tex. Cr. App.] 70 S.

W. 19; Ablowich v. State [Tex. Cr. App.] 71

W. 598; Shutt v. State ['l‘ex. Cr. App.] 71

W. 18; Denton v. State [Tex. Cr. App.] 70

W. 217; Page v. State [Tex. Cr. App.] 71

W. 286; Mosely v. State [Tex. Cr. App.] 70

W. 546; Fay v. State [Tex. Cr. App.] 70

W. 744; Valles v. State [Tex. Cr. App.] 71

. W. 598: Jackson v. State ['l‘ex. Cr. App.]

71 S. W. 972; Chitwood v. State [Tex. Cr.

App.] 71 S. W. 973; Sausier v. State [Tex. Cr.

App.] 71 S. W. 597; Com. v. Barton, 20 Pa.

Super. Ct. 447.

18. Henderson v. State [Tex. Cr. App.] 10

7

5 S. W. 507: Sparks v. State [Tex.

4

7
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dict," admission of evidence,2° refusal to strike out evidence,21 refusal of a contin

uance,” argument of prosecuting attorney}8 denial of bail,“ acceptance of juror,"

variance,“° excessiveness of sentence,” overruling of demurrer to special plea."

(§ 17) G. Practice and procedure in reviewing court—The transcript and

bill of exceptions must be filed at the time prescribed."

Assignments, abstracts, briefs, etc.—It is generally required that all errors to

be urged be assigned” separately81 and specifically." Unless a brief of the argu

ment and authorities relied on is presented, only errors apparent on the face of the

record will be reviewed.” Errors not argued will be deemed to be abandoned.“

Failure to assign errors or join in co-defendant’s assignments abandons a joint writ

of error as to that one." The argument must follow the assignment.“ A pro forms.

5. W. 88; Calhoun v. State [Ten Cr. App.) 74

S. W. 29; Martin v. State [Neb.] 93 N. W. 161;

Desmond v. State [Tex. Cr. App.] 70 S. W.

21; Chitwood v. State [Tex. Cr. App.] 71 S.

W. 973: Pollard v. State [Tex. Cr. App.] 70

S. W. 549. A motion for a. new trial on the

ground of insufllclency of evidence. will not

be reviewed where the record contains nei

ther statement of facts nor bill of exceptions.

Kimble v. State [Tex. Cr. App.] 77 S. W. 17.

10. The denial of a motion to set aside a

verdict will not be reviewed unless the at'fl

davits supporting the motion are included in

the judgment roll. or in the record by bill

of exceptions or otherwise authenticated. By

Supreme Court rule 29. People v. Lonnen

[011.] 7! Fee. 588.

20. Garner v. State [Tex. Cr. App.] 70 S.

W. 213; Eigin v. State [Tex. Cr. App.) 77 S.

W. 225; Jones v. State [Tex, Cr. App.] 70 S.

W. 215: Denton v. State [Tex. Cr. App.] 70

S. W. 217; McMillan v. State [Tex. Cr. App.)

71 S. W. 279; McAnaily v. State [Tern Cr.

App.) 72 S. W. 842. But see. in case of

flagrant and obvious error, Peterson v. State

[Tex Cr. App.] 70 S. W. 978.

21. Caddell v. State [Tex. Cr. App.] 72 S.

W. 1015.

2!. Kitchens v. State [Tera Cr. App.] 70

S. W. 95; Vaiies v. State [Tera Cr. App.) 71

S. W. 598; Orosco v. State ['i‘ex. Cr. App.] 78

S. W, 470; Eigin v. State [Tex. Cr. App.] 77

S. W. 225; (‘ubine v. State [Tex. Cr. App.] 73

S. W. 396; Trim v. State [Miss.] 33 So. 718:

McAnnily v. State [Tex. Cr. App.] 72 S. W.

842; (‘hitwnod v. State [Tex. Cr. App.] 71 S.

W. 973.

23. McAnally v. State [Tex. Cr. App.) 72

S. W. 842. Remarks must be in bill and not

in motion for new trial. Finlnyson v. State

[Fla] 35 So. 203. Argument alleged to be

beyond the evidence. McCoy v. State [Tex.

Cr. App.] 73 S. W. 1057.

24. Ex parte Arthur [Tex. Cr. App.] 70 S.

W. 750.

25. Shutt v. State [Tex. Cr. App.] 71 S. W.

18.

20. Fay v. State [Tex. Cr. App.) 70 S. W.

744; Beai v. State [Ala] 35 So. 58: Teague v.

State [Tex. Cr. App.] 78 S. W. 574.

21. Chapman v. State [Tex. Cr. App.) 70

S. \V. 544.

:8. Johnson v. State [Tex. Cr. App.) 73

S. W. 15.

29. One appealing from a judgment in a

criminal case is entitled to three judicial

days beyond the return day within which to

file his transcript. State v. Gosey, 111 La.

85 So. 786. It the return day is the

last day the reviewing court is in session

prior to adjournment. filing the transcript

during vacation is in due time. Id. Failure

to file a. transcript of record in time whereby

appellate jurisdiction was lost cannot be

cured by a second order at a subsequent

term of the trial court again granting an

appeal from the same judgment. Corn. v.

Schlitzbaum [Ky.] 76 S. W. 835.

30. Error not assigned will not be con

sidered. Lawrence v. State [Fla] 84 So. 87:

State v. Shutts [N. J. Law] 54 Atl. 235.

Rulings not alleged in the petition in error

will not be reviewed. Reed v. State [Neb.]

92 N. W. 321.

81. Assignment of error in two rulings

will not be considered if either is correct.

Pittman v. State [Fla] 34 So. 88; Williams

v. State [Fla.] 84 So. 279: Kirby v. State

[Fla.] 82 So. 836. Same applied to two in

structions. Ginn v. State [Ind.) 58 N. E. 294.

A specification of error in overruling ob

jections to questions asked defendant is too

general where it refers to all of the ques

tions objected to. Binyon v. U. S. [Ind. T.]

76 S. W. 265.

82. Assignment that verdict is contrary

to law does not assign error in the admis

sion of evidence. Anthony v. State [F1a.] 82

So. 818. Must specify ground of objection to

evidence. Somers v. State. 116 Go. 535. As

signment of exclusion of letters does not

present a question as to refusal to allow

crossexamination in respect thereto. Com. v.

Greason, 204 Pa, 64. Assignments of error

must set out erroneous portions of a charge

excepted to generally. “Because the whole

charge was contrary to law" etc.. is bad.

State v. MacQueen [N. J’. Law] 55 Atl. 45.

38. People v. Poggi, 187 Cal. xix.. 70 Fee.

292. Mere statement that the evidence of

justification is clear is not enough. People

v. Cebulla, 137 Cal. 814, 70 Pac. 181.

34. People v. Monroe, 138 Cal. 97, 70 Pae.

1072; Hoover v. State [Ind.] 68 N. E. 691:

Call v. People. 201 III. 499; State v. Campbell

[Utah] 71 P10. 529; Williams v. State [Fla]

34 So. 279; Mathis v. State [Fla.] 84 So. 287;

McDonald v. State [Fln.] 85 So. 72. Ap

parent errors not jurisdictional will be

ignored. Sylvester v. State [Fla] 35 So. 142.

Errors assigned must be argued. Mathis v.

State [Fla] 34 So. 287. Errors not set

out in the brief will be deemed abandoned.

State v. Register [N. C.) 46 S. E, 21; Meehan

v. State [Wis] 97 N. W. 178.

35. Fields v. State [Fia.] 85 So. 185.

so. On same grounds. Mathis v.

[Fla] 84 So. 287.

State
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afiirmance may result." The brief should refer to the portion of the record where

error lies."

Dismissal will be granted for failure to properly bring up the case," or where

it is a second appeal on the same matters,“ or where appellant dies,“ or escapes,“

pending the appeal. A pro forma aifirmance may be rendered for failure to prosecute

an appeal." The writ of error will not be dismissed because some of the questions

are prematurely brought up.“

Rehearing may be allowed at discretion during term, though not expressly au

thorized by statute,“ but not for matters already fully gone into.“ Inadvertent

failure to present an error has been held ground sufficient." Technical formality of

the application will not be exacted.“ The absence of a judgment on which the

supreme court would be authorized to act may be called to its attention for the first

time by a motion for a rehearing ;“ but under the Texas practice, matters entirely

new will not be examined.“ _

Interlocutory and provisional proceedings—Relief by the trial court will not be

ordered after jurisdiction is passed from it.“ The North Carolina practice does not

allow a motion in the supreme court for a new trial for newly-discovered evidence."

(§ 17) H. Scope of review."—Beview is confined to matters made of record“

and properly assigned and argued,“ and which have been preserved by necessary and

proper objection and exception," but some statutes have relaxed the requirements

by requiring a review of apparent error." Where no bill of exceptions is filed,

nothing will be reviewed except the record proper.“ A writ of error runs only to

the judgment, and insufiiciency of the commitment cannot be reviewed thereon.”

87. Under Pen. Code Cal, I 1258, a. judg

ment of conviction can be aflirmed only

where the accused failed to file a brief. made

no appearance, and “submitted on the rec

ord" the appeal without argument. People

v. Gehrig [CaL] 72 Pac. 717.

88. Brief did not refer to record where

error appeared. Kefler v. State [Wyo.] 73

Pac. 558.

89. Nothing to show that an appeal was

taken. State v. Rasherry, 109 La. 265; State

v. Clemons [Iowa] 94 N. W. 229. No notice

of appeal shown. Cartwright v. State [Tex.

Cr. App.] 70 S. W. 954. Not granted where

there was a. bona fide effort to bring up a

proper record. Pullen v. State. 116 Ga. 555.

Long delay in printing record. Com. v.

Hesse, 21 Pa. Super. Ct. 291. Where a certi

fled copy of the recognizance shows that the

detect thereot shown by the copy in the

record did not exist the case will be rein

stated. Spradlng v. State [Tex. Cr. App] 71

S. W. 17. Two years' delay in presenting

appeal held ground for dismissal. People v.

Triola, 174 N. Y. 824. An appeal will be dis

missed where recognizance is defective

(Bourland v. State [Tex. Cr. App.] 77 S. W.

455) or is filed after term time (Doyle v.

State [Tex. Cr. App.] 78 S. W. 347).

40. Louisville v. Wehmhoi! [Ky.] 78 S. W.

876.

41. Hudson v. State [Tess Cr. App] 70 S.

W. 8!. Appeal should be dismissed where

defendant died and no revivor has been ask

ed within the year. Hale v. Com., 24 Ky. L.

R. 1578. 71 S. W. 902.

42. Isom v. State [Tex. Cr. App.] 70 S. W.

23. An appeal will not be dismissed on the

ground of an alleged escape where on ac

count ot the unhealthtul condition or the

jail the sheriff has treated appellant as a

trusty and he has made no attempt to escape

from custody. Stewart v. State [Tex. Or.

App.] 77 S. W. 791.

48. People v. Gehrig [CaL] 72 Pac. 717.

44. Hill v. State [Ga] 44 S. E. 820.

45. Powers v. Com., 24 Ky. L. R. 1350, 71

S. W. 494.

46. Twice decided.

[Utah] 74 Pac. 350.

47. State v. Phillips [Iowa] 94 N. W. 229.

48. Petition for rehearing allowed though

not in form when showing new evidence

calling for inquiry. In re Greason [Pa] 55

Atl. 788.

48. State v. Hesterly [Mo.] 76 S. W. 985;

White v. State [Ten Cr. App.) 72 S. W. 173.

50. Insufl'iciency of the evidence to show

cause of death cannot be urged tor the first

time on a rehearing.

61. Crihb v. Parker [Ga.] 46 S. E. 110.

52. That practice is wholly civil. State

v. Register [N. C.] 46 S. E. 21.

58. The scope of review in habeas corpus,

mandamus, and the like, belongs properly to

the titles so named and is relegated to

them; but the remedy as between them and

error or appeal is treated ante, i 17A.

64- See ante. 5 17 F.

55. See ante, I 17 G. Matters not Juris

dictional and not assigned though apparent

will be ignored. Sylvester v. State [FlaJ

35 So. 142.

56. See ante, l 14, Saving Questions for

Review.

57. Though no bill of exceptions. brief or

assignment of errors is filed, the record

proper will be examined and its correctness

or incorrectness determined. State v. Horn

ed [Mo.] 76 S. W. 953. Entire record not re

viewed unless certified to be complete. State

v. Hendrick [N. J, Law] 65 At]. 247.

58. State v. Cayce [Mo.] 77 S. W. 525.

See, also. ante, I 17 1“.

State v, Mortensen
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Overruling a demurrer to the indictment may be reviewed on appeal from the final

judgment.“ Gratuitous questions will not be decided nor general rules laid down.“

Thus, where the indictment is in any event insufficient, the constitutionality of the

statute on which it is brought will not be decided.“ ‘

Rulings on matters within the discretion of the trial court will be reversed only

in case of manifest abuse of that discretion,” and on questions of fact, the verdict

will be sustained,“ as where it is based on conflicting evidence“ or depends on the

credibility of witnesses,“ even against a preponderance," unless it so preponderates

69. Marx v. People [111.] 68 N. E. 438.

M. Brown v. State. 118 Ga. 559.

61. On exceptions by the state. the court

will confine itself strictly to the record and

will not lay down general rules. State v.

Moore [)1ch 95 N. W. 834.

. State v. Wright. 159 Ind. 894.

68. Denial of change of venue. State v.

Powell. 109 La. 727; Lindsay v. State. 24

Ohio Clrc. R. 1; State v. May [Mo.] 72 S. W.

918; Goldsberry v. State [Neb.] 92 N. W.

906. Deni'vl of continuance. Jones v. State

[Mo.] 32 So. 793; State v. Murray, 111 La.

, 85 So. 814; Ter. v. Padilla [N. M.] 71

Pac. 1084: State v. Williams, 170 M0. 204;

Com. v. Scouton. 20 Pa. Super. Ct. 508. Al

lowing time for preparing a. defense. State

v. Leary. 111 La. -—--, 35 So. 559. Refusal

of postponement for preparation will be re

versed only for gross mistake. Harris v.

State [Ga] 45 S. E. 973.

Refusal to allow plea of insanity not made

at arraignment. Morrell v. State [Ala] 34

So. 208.

Mode of exercising peremptory challenges.

Nicholson v. People [Colo.] 71 Pac. 377. Ex

cuslng juror. Peaden v. State [Fla] 85 So.

204.

Ruling on qualification of juror.

State [Alt-1.] 34 So. 1025.

Examination of witnesses. Fields v. State

[Fla] 35 So. 185.

Permitting witness to testify after violat—

ing rule. Jarvis v. State [Ala.] 34 So. 1025.

Rulings as to argument of counsel. State

v. Williamson [8. C.] 43 S. E. 671.

Adjournment after, argument before in

ltructlng jury. Green v. State [Ark.] 71 S.

W. 665.

The grant of a mistrial will not be re

viewed. Oliveros v. State [Ga.] 45 S. E. 596.

Denial of motion for new trial on general

grounds (Wynn v. State. 116 Ga. 514; Mid

dlebrooks v. State [6a.] 45 S. E. 607; Ware

v. State [Ga.] 45 S. E. 615; Rawls v. State.

116 Ga. 617) or for newly discovered evi

dence (State v. Calllan. 109 La. 346; State

v. Morgan. 96 Mo. App. 343).

In Kentucky by the express provision of

Cr. Code Proc. 5 281. decisions on chal

lenges to the panel (Powers v. Com.. 24 Ky.

L. R 1007, 70 S. W. 644; Id.. 24 Ky. L. R.

1186, 70 S. W. 1050) or the qualification of

Jurors cannot be reviewed (Alderson v. Com..

25 Ky. L. R. 32, 74 S. W. 879) nor can orders

on motions for new trial [for newly discover

ed evidence] (Cook v. Com.. 24 Ky. L. R. 1731.

72 S. W. 283; Black v. Com.. 24 Ky. L. R.

1974, 72 S. W. 772; Curry v. Com. [Ky.] 74

S. W. 1077; (receipt of evidence by the

Jury out of court). Turner v. Com. [Ky.] 76

S. W. 853). This rule prevents review of the

denial of a new trial because of previous

errors at the trial. Expression of opinion

by juror. Barnes v. Com., 24 Ky. L. R. 1143.

J'arvis v.

70 S. W. 827. Matters first brought to the

attention of the trial court by motion for

new trial are not subject to review. O'Brien

v. Com. [Ky.] 74 S. W. 666. Improper con

duct of prosecuting attorney first urged as

ground for new trial cannot be reviewed.

King v. Com. [Ky.] 76 S. W. 341. An affi

davit on motion for new trial is not sufficient

to present objections to the argument of

counsel. Miller v. Com. [Ky.] 77 S. W. 682.

64.‘ State v. John [La.] 34 So. 98; State v.

Aeebal [La.] 34 So. 803; State v. Green [La.]

35 So. 396; Ashman v. State [Tex. Cr. App.]

74 S. W. 317. Not where the evidence is

sumclent to justify the finding of the jury.

,Rufl’in v. State [Ari-L] 70 S. W. 1038; Jackson

v, State, 116 Ga. 834; State v. Lambert. 97

Me. 51. Where the evidence is sufficient to

justify the finding of the jury. the verdict

will not be set aide. Id. Not where there

is any substantial evidence. State v. Wood

ward. 171 M0. 593; State v. Buralli [Nev.] 71

Pac. 532; State v. Sayman [140. App.] 77 S. W.

337.

Only where there is no evidence to sup

port the conviction. People v. Fitzgerald.

138 Cal. 39. 70 Pac. 1014; Patton v. State. 117

Ga. 230: State v. Shaw, 64 S. C. 566: People

v. Halwig. 84 N. Y. Supp. 221. Unless there

is no evidence in the record to support it.

State v. Clark [Utah] 74 Pac. 119. Only

where as a matter of law there is no evi

dence. Shular v. State [Ind] 66 N. E. 746.

In Kentucky a judgment of conviction will

not be reversed on the sole ground that

there was not sufficient evidence before the

jury conducing to show the guilt of the

accused if there was any evidence [Cr. Code,

§ 340]. 'I‘ipton v. Com. [Ky.] 78 S. W. 174;

Davis v. Com. [Ky.] 77 S. W. 1101; Howard v.

Com.. 24 Ky. L. R. 612, 69 S. W. 721; Brown

v. Com.. 24 Ky. L. R. 727. 69 S. \V. 1098;

Richie v. Com.. 24 Ky. L. R. 1077. 70 S. W.

629; Wright v. Com.. 24 Ky. L. R. 1838. 72 S.

W. 840: Ky. D. & W. Co. v. Com.. 24 Ky. L. R.

2154, 73 S. W. 746; Woodruff v. Com. [Ky.] 77

S. W. 922; Turner v. Com. [Ky.] 76 S. W. 853;

Rowsey v. Com. [Ky.] 76 S. W. 409; Wilker

son v. Com. [Ky.] 76 S. W. 359.

65. Watkins v. State [Miss] 34 So. 150;

State v. Gleason [Mo.] 72 S. W. 876; Snend v.

State [Ga] 43 S. E. 695: Russell v. State

[Neb.] 92 N. W. 751; Evcrson v. State [Neb.]

93 N. W. 394; Scott v. Com.. 24 Ky. L. R.

889, 70 S. W. 281; State v. McCullough. 171

M0. 571; Parker v. State [Nab] 93 N. W.

1037; Patton v. State, 117 Go. 230: Nelfeld V.

State. 23 Ohio Circ. R. 246; Windom v. State

[Tex. Cr. App.] 72 S. W. 193; W'llliams v.

State [Fla.] 34 So. 279; Petty v. State [6.1.]

43 S. E. 696; Ill. Cent. R. Co. v. Com.. 25 Ky.

L. R. 297. 74 S. W. 1097.

Only in extreme cases.

[Call 74 Fee. 745.

60. State v. Nolle [140. App.] 70 S. W. 504;

People v. Glover
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in favor of defendant as to raise grave doubt of his guilt.“8 Where circumstantial

evidence does not exclude a reasonable hypothesis of innocence, a new trial should

be granted.” A conviction will be reversed where the corpus delicti is not shown."0

By like rules the decisions of the court on facts will be upheld.''1

(§ 17) I. Decision and judgment of the reviewing court."—Though opinion

is ordinarily given, a reversal of refusal to admit to bail in a murder case should be

without discussion." Where the court is evenly divided in opinion, there must be an

aifirmance.“

Remand for a new trial is not necessary if the error is one that requires no retrial

of the facts. Thus the judgment may be conformed to the verdict," or erroneous

insertion of a sentence of infamy in the judgment," or an excessive sentence." A

statutory provision that the appellate court may reduce the sentence is valid." If

there has been no judgment below, the cause will be remanded therefor." Accused

should be discharged if the case is reversed without a new trial,” or if the infor

mation is so defective that there was no jurisdiction.In

(§ 17) J. Proceedings after reversal and remand.—Though there is no au

thority for filing the mandate before the term of the court below, the case will stand

for trial at the next term after the filing if defendant has reasonable time for prepa~

ration.“ A judgment on exceptions by the prosecuting attorney does not affect the

judgment below, but only settles the law.“ If the verdict still stands below after

reversal of an erroneous judgment, there may be a new judgment without a new

trial.“

Patton v. State, 117 Ga. 230: State v. Snider

[Iowa] 91 N. W. 762; State v. Shanks [Mo.

App.] 71 S. W. 1065; State v. Hullen [N. C.]

45 S. E. 613. Conviction will not be re

versed because greater number ot witnesses

testified for defendant. Dennis v. State

[Tex. Cr. App.] 74 S. W. 559.

67. McMillan v. State [Tex. Cr. App.] 71

S. W. 279; State v. Blitz, 171 Mo. 530.

68. Keller v. People [111.] 68 N. E. 512.

69. Watson v. State, 44 S. E. 803. And

see Smith v. State. 116 Ga. 929.

70. Gaither v. State [Ga.] 45 S. E. 973.

71. Decision as trier of bias of juror.

Allen v. State [Tex. Cr. App.] 70 S. W. 85:

State v. Vick [N. C.] 43 S. E. 626; State v.

VViiliamson [S. C.] 43 S. E. 671: Bliss v.

State [Wis.] 94 N. W. 825; State v. Register

[N. C.] 46 S. E. 21; Buchanan v. State [6a.]

45 S. E. 607; State v. Armstrong [Ore.] 73

Pac. 1022. Finding on conflicting affidavits

as to fairness of jury. Allen v. State [Tern

Cr. App.] 70 S. W. 85; State v. May [Mo.] 72

S. W. 918. A finding on the impartiality ot

a juror will be sustained unless all the facts

and answers show that it was manifestly

wrong. Jarvis v. State [Ala.] 34 So. 1025.

Refusal of a. continuance on a. question of

fact. State v. Fuller [La.] 35 So. 395.

Determination of competency of child as

witness. State v, Finger, 131 N. C. 781. The

decision of the trial court as to the com

petency of an eXper-t will not be reviewed

it there is any evidence to support it. State

v. Wilcox [N. C.] 44 S. E. 625. Conflicting

aflidavits as to misconduct of juror. State

v. Super. 118 Iowa, 1. Denial of new trial on

conflicting afl‘idavits as to prejudice of juror

sustained. State v. Gallehugh [Mian] 94

N. W. 723.

The finding of the trial court on motion

for new trial for prejudice of a juror will not

be disturbed except for abuse of discretion.

Perry v. State [Ga] 45 S. E. 77. Finding of

trial court that jury were not influenced by

being kept at a hotel where they could see

the scene of the crime sustained. State v.

Boggan [N. C.] 46 S. E. 111.

72. Dismissal and the grounds thereof see

ante, I 17 G.

73. Ex parte Smith [Tex. Cr. App.] 76 S.

W. 917.

74- Brand v.'State [Ga.] 45 S. E. 432;

Burns v. State [6a.] 45 S. E. 698; Morrow v.

State [Ga] 45 S. E. 972.

75. Conviction of uttering and sentence

for forgery. Brady v. State [Tex. Cr. App.]

74 S. W. 771.

76. Grimn v. State-[Tenn] 70 S. W. 61.

77. McCoilum v. State [Ga] 46 S. E. 413.

Circuit Court of Appeals may without dis

turbing conviction correct excess by revers

ing and remanding with directions to modify.

Henley v. U. S., 123 Fed. 849.

78. It does not confer legislative power

on the courts. Palmer v. State [Neb.] 97

N. W. 235.

70. State v. Guliic, 170 M0. 334. Where

a verdict is in due form but a judgment is

rendered in conflict with it. the cause will

be remanded with directions to the trial

court to sentence defendant and render judg

ment on the verdict as returned by the

jury. State v. Hesterly [Mo.] 76 S. W. 985.

80. Under Pen. Code Cal. i 1262 should be

discharged by upper court. People v. E1

phis [Cal.] 72 Pac. 838.

81. People v. Miller. 81 App- Div. [N. Y.)

255.

82. Powers v. Com.. 24 Ky. L. R. 1007, 70

S. W. 644.

88. State v. De Wolfe [Neb.] 93 N. W.

746.

84. Where judgment of acquittal is en

tered on a verdict of guilty because a. plea

of former conviction was sustained. on re

versal of the decision on such plea. judgment
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Questions of law determined on a former appeal become the law of the case and

are conclusive in subsequent proceedings,“ but an erroneous ruling of the trial court

does not establish the law of the case." If a showing be held suflicient in law, a new

one is needless." On a reversal and remand of a conviction for a lesser degree of

a crime charged in an indictment, the accused may again be tried for the highest

degree or any lesser degree charged."

§ 18. Summary prosecutions and review thereof.—-There is no limitation on

prosecutions in police court.” Summary prosecutions are ordinarily founded on

a complaint less formal than an indictment.“0 It must be verified urilcss made

on affidavit," and certification must precede the trial." A jury trial is ordinarily

unnecessary.” The evidence must be clear that the offense was committed after

the passage of the ordinance under which the prosecution was had.“ A mayor’s

court may during the same term modify its sentence.” Motion for new trial is

not necessary to have error in impaneling jury or admitting testimony reviewed

in circuit court.” Cost bills must be regularly certified."

The record must show the accusation," the grounds of a demurrer to it,"

but need not show a warrant where defendant appeared and pleaded.10°

Review.—One pleading guilty may appeal.101 The amount of the bond must

comply with the statute,‘°' and it must be properly executed at the time of perfecting

the appeal.10a A justice'must designate the place of sitting to which the appeal shall

go if no election is given to accused)“ In Ohio, defendant is entitled to ten days

to prepare a bill of exceptions where the justice’s decision is final on the facts?“ The

of conviction may be entered on the Verdict

State v, Taylor [N. C.] 46 S. E. 5.

85. Later appeal. State v. Morrison

[Ken] 72 Pac. 654. On a subsequent appli

cation for a new trial for misconduct of

jury. the same ground of former appeal.

though affidavits state the misconduct more

in detail than formerly. State v. Mortensen

[Utah] 74 Pac. 120. Where an appeal from

the dismissal of an appeal from a police

court is dismissed on the ground of a clerical

error in the style of the appeal, and a

second judgment of dismissal is entered in

the intermediate court after correction of the

error, an appeal from such judgment veilI

not be dismissed as being the same appeal

formerly dismissed, Louisville v. Wehmhof'f

[Km] 78 S. W. 878.

80- In the appellate court.

Glaze [Cal.] 72 Fee. 965.

81. Where it is held on appeal that the

trial judge erred in not vacating the bench

on the showing made, he must do so on a

new trial without a new showing. Com. v.

Cantrill. 25 Ky. L. R. 20. 74 S. W. 691.

88. State v. Morrison [Ken] 72 Pac. 654.

80. Battle v. Marietta [Ga.] 44 S. E. 994.

00. An affidavit. in a prosecution for vio

lating a town ordinance. informing of the

charge against him and of the ordinance

violated is suinclent. Before a mayor’s

court. State v. Thompson [La.] 85 So. 582.

Affidavits before recorders need be only so

far formal as to acquaint accused of the

offense charged. State v. Marmouget [La.]

34 So. 408. Complaint stating that com

plainant "has good reason to believe" the

offense was committed is insufficient. Smith

v. State [Ten Cr. App.] 78 S. W. 438: Justice

v. State [Tex Cr. App] 76 S. W. 437.

People v.

91. An information before a justice may

he exhibited on written complaint of a third

person and need not be verified by the prose

cuting' attorney. State v. Blends [Mo. App.]

74 S. W. 8. Clerk of circuit court is ex officio

clerk of county court and may take affidavits.

Dillard v. State [Ala.] 84 So. 851.

09. State v. Durein, 65 Kan. 700.

98. Unger v. Fanwood [N. J. Law] 55 AH

42. State v. Smith [Ohio] 68 N. E. 1044. See,

also, "Jury."

94. Battle v. Marietta [6a.] 44 S. E. 994.

05. Lewis v. Forehand [6a.] 45 S. E. 68.

00. State v. Langenstroer, 87 Ohio St. 7.

97. Construing Shannon's Code 5 7601‘

7604. 7593. Muszrove v. Hamilton County

[Tenn.] 77 S. W. 779.

98. The record must show precisely what

was accused. Asbury Park v. Layton [N. J.

Law] 55 Atl. 86. Ordinance attached to rec

nl‘d by request is presumed to be only one

germane but record may be corrected if de

fective. State v. Marmouget [La.] 34 So. 408.

00. McQueen v. State [Ala.] 35 So. 39.

100. Dillard v. State [Ala.] 84 So. 851.

101. State v. Hedges [Ram] 72 Fee. 528.

102. Under Acts 27th Legislature, p. 291.

art. 889, a bond for $40.00 is Insufl‘iclent on

appeal from a city corporation court to the

county court. Xydias v. State [Tex Cr.

App.] 76 S. W. 761.

103. Defendant is not entitled to permis

sion to execute a new bond thereafter.

Xydias v. State [Tex. Cr. App.] 76 S. W. 761.

104. Appellant’s election in Cherokee

County is in civil cases only. State v. Re

gard. 65 Ken. 716.

105. Rev. St. 6565, applies to criminal as

well as civil cases. State v, Lanienltroer,

67 Ohio St. 7.
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charge may be amended in the circuit court)“ but not by making it broader.‘°'

Appeals from appeals are governed by the rules governing appeals in felony cases.‘°'

0n ceriiorari,‘°° or habeas corpus,m mere errors cannot ordinarily be review

ed.111

INFANTS.

§ 1. Domicile lllll Status (392). i 4. Property and Conveyance! (898).

§ 2. Custody, Protection, Support, II"! E 5. Contract: (394).

Earnings (302). § 6- Torts (394).

§ 3. Sta}qu for Protection of Infants § 7. Crime. (395).

(393). § 8- Actions By and Again“ (395).

§ 1. Domicile and datum—The domicile of an infant is that of its father,

and on the latter’s death, follows that of the mother, unless emancipated. It is

not changed by the mother’s removal to another state, unless such removal is made

animo mancndi.1 A child cannot change its own domicile, not being sui juris.’

§ 2. Custody, protection, support, and earnings—The custody of a child is

a matter of discretion with the court ;‘ but a parent’s claim to custody is ordinarily

superior to that of any other person.‘ In the case of an infant of tender years,

especially if a daughter, the court will generally award the custody to the mother.°

The obligation to support, maintain and educate the infant rests upon the father

when he is of sufficient ability. When the parents are not living, this duty

devolves upon the general guardian.‘ The father is entitled to the earnings of

his minor children, unless he consents td' their using them ;" but he may relinquish

the right to such earnings and that he has done so may be inferred from his

00nd uct .'

a child.0

106.

107.

Brown v. State [Miss] 82 So. 952.

Glass v. State [Ga] 48 S. E. 435.

108. See 5 17, ante.

109. The decision of a committing magis

trate cannot be reviewed on a writ of cer

tiorari. People v. Van De Carr, 83 N. Y.

Supp. 245. Certlcrari to inquire into the

detention of the reiator extends only to

cases where the production of the body is

unnecessary to the decision of the question.

1d. Certiorari will not reach bias of judge

on a. record showing only objection and re

fusal to appoint triors. State v. De Maio

[N. J. Law] 55 At]. 644. The sufficiency of

evidence, before a criminal court judge as

to the identity of a person arrested charged

with being a fugitive from justice. cannot be

revieWed on a writ of certiorari. State v.

Aucoin [1.11.] 85 So. 881.

110. Habeas corpus is limited to matters

of Jurisdiction. People v. Van De Carr, 83

N. Y. Sum). 245.

111. See also “Certiorari;"

pus."

1. In re Russell's Estate. 64 N. J. Eq. 313.

Domicile changed to Mo., where the mother

moved to, even though the children remained

in Kan. Modern Woodmen of America v.

Hester, 66 Kan. 129, 71 Pac. 279.

2. Modern Woodmen of America v. Hester,

66 Kan. 129, 71 Pac. 279. The status of an

infant, born in a. foreign country and brought

by his father to the United States. is that of

his father, if the latter has become natural

ized. Rexroth v. Schein [111.] 69 N. E. 240.

8. People v. Cooper, 75 App. Div. [N. Y.]

620.

4. Ward v. Ward [Tex. Civ. App.] 77 S.

W. 829. An aunt, without means. refused

custody. People v. Cooper, 75 App. Div. [N.

“Habeas Cor

A parent or one in loco pareniis is liable for immoderately correcting

Y.] 620. Custody of child given to mother as

against father on habeas corpus proceedings.

Stickel v. Sticks], 18 App. D. C. 149. Where

the contest for custody was between the

mother and the paternal grandfather_ evi

dence of the mother's reputation for chasti

ty, truth, veracity and honesty is admissible.

Ward v. Ward [Tex. Civ. App] 77 S. \V. 829.

5. Rossell v. Rossell. 64 N. J. Eq. 21.

0. Murphy v. Holmes, 8? App. Div. [N. Y.]

366. On a contract by a. third person to rear

a minor child. the infant's leaving volun

tarily is a defense to an action on the con

tract. Jones v. Comer, 25 Ky. L. R. 1104. 77

S. W. 184. Where an infant sues under a

statute for the pecuniary damages resulting

from the death of the father from negligence,

the Jury may take into consideration such

care, support, sustenance and benefits by way

of training and education as the infant would

have received from the father, if his death

had not occurred. St. Louis. I. M. 8: S. Ry.

Co. v. Haist [Ark.] 72 S. W. 893. See, also,

Death by Wrongful Act, 1 Curr. Law, 833.

7. Crowley v. Crowley [N. H.] 56 Ati. 190.

8. Chicago Screw Co. v. Weiss [111.] 68 N.

E. 54. A suit in the infant's name by the

father as next friend for recovery of the

infant's earnings is a relinquishment by the

father of the right to collect them in his

own name. Chicago Screw Co. v. Weiss [11].]

68 N. E. 54. Where an infant 20 years of

age sued by next friend for personal injuries

and the pleadings raised no question as to his

right to recover for his loss of earning ca.

pacity, and the pleadings did not show he

had a. father or mother, and there was evi

dence that he was working for himself, a

request for an instruction allowing him noth

ing for loss of earning capacity was proper
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§ 3. Statutes for protection of infants—All the elements of a statutory

oil'ense must be set out and proved10 according to the statute existing at the time

of indictment." Upon an indictment under a. statute punishing the failure to

furnish medical attendance to a minor child, the question is what would an or

dinarily prudent person, solicitous for the welfare of his child, and anxious to

promote his recovery, do under the circumstances.12 Medicine is not sustenance

within such a statute.“

§ 4. Property and conveyances—The superintendence over infants and their

property is a branch of the general chancery jurisdiction, and the protection of

the rights of infants is one of the duties of such courts.“ Such a court has

power to authorize the compromise of a suit to which a minor is a party." The

power to decree the sale of the land of an infant is statutory, and can be exercised

only in the manner pointed out by the statute.“ An infant’s causes of action

are not at the disposal of his next friend," nor his property at the guardian’s

disposal," nor can a guardian gain an adverse interest." An infant’s conveyance

of land cannot be disaifirmed because of nonage until his majority,20 when his

executing a deed inconsistent with the former one has that eifect.21

ance may become barred by limitations.“

iy refused. Chesapeake & 0. Ry. Co. v.

Wilder. 24 Ky. Law Rep. 1821, 72 S. W. 853.

The father's right to earnings of infant is

not relinquished where infant works for a

creditor of the father, unless the creditor

knows of such relinquishment to the infant.

Tuckey v. Lovell [ldaho] 71 Pac. 122. Where

the infant sues by his father as next friend

for personal injuries. it is reversible error

to charge that he may recover for his de

creased earning capacity. unless it clearly

appears that recovery for such loss is sought

in his behalf. Galveston, H. & S. A. R. Co.

v. Jackson [Tex. Civ. App.] 71 S. W. 991.

O. The question of moderation is for the

jury. Ciasen v. Pruhs [Neb.] 95 N. W. 640.

10. On an indictment for “cruelly. unrea

sonably and maliciously" beating a child. all

three elements must be proved. Gary v. State

[6a.] 44 S. E. 817.

11. An indictment charging the defendant

with the abandonment of a child under four

teen will not warrant a conviction. if when

the indictment was brought the statute pun

ished for abandoning a. child under six.

though subsequently amended. People v.

Trunk, 88 App. Div. [N. Y.] 294.

12. People v. Pierson [N. Y.] 68 N. E. 243.

Cases collected in dissenting opinion of Good

rich. P. .‘I’. "Medical attendance" within the

meaning of such statutes means attendance

by a. physician regularly licensed. People

v. Pierson [N. Y.] 68 N. E. 243.

13. Depriving a child of "sustenance."

Justice v. State, 116 Ga. 605, 59 L. R. A. 601.

14. Williams v. Williams [111.] 68 N. E.

449. A court should protect the interest of

a minor by upholding a contract made in

his behalf by his natural guardian and which

clearly appears to be for his interest and

benefit. South Tex. Nat. Bank v. Tex. & L.

Lumber Co., 80 Tex. Civ. App. 412.

15. Suit by a. minor to set aside a will.

\Villinms v. Williams [111.] 68 N. E. 449;

Dunel v. O'Day, 125 Fed. 303.

10. Murray v. Rodman. 25 Ky. L. R. 978.

76 S. W. 854. No title is diVested unless there

Is a strict compliance with the statute. Bul

ick v. Gudgell. 25 Ky. L. R. 1413. 77 S. W.

.126; Liter v. Fishback, :5 KY. L. R. 280, 75

Disafiirm

An infant’s acts after reaching his

S. W. 232. Contingent remainders of infants

may be sold under directions of the court.

In re Asch. 75 App. Div. [N. Y.] 486.

17. A next friend of an infant cannot com

promise a. judgment nor discharge a cause 0!

action out of court. Compromising a. judg

ment of $750 in the infant's favor for 8200.

Fletcher v. Parker [W. Va.] 44 S. E. 422.

18. A guardian has no power to encumber

the estate of his ward. or to bind the ward

personally upon any undertaking entered

into in the ward's behalf. Davidson v. Wam

pler [Mont] 74 Pac. 82.

19. A purchase by a guardian ad litem of

the property of his wards is voidable at their

election. Purchase at foreclosure sale. Du—

gan v. Sharkey. 89 App. Div. [N. Y.] 161.

The qourt will look keenly into the acts of a.

guardian who becomes the purchaser of his

word's estate. (Purchase aflirmed where

guardian had permission from the chancel

lor.) Larrabee v. Larrnbee, 24 Ky. L. R. 1423,

71 S. W. 645.

20. Shroyer v. Pittenger [Ind. App.] 07

N. E. 475; Shreeves v. Caldwell [Mich] 97

N. W. 764; Blair v. Whitaker [lnd. App.] 6!

N. E. 182. Contra, Beickler v. Guenther

[Iowa] 96 N. W. 895.

21. Blair v. Whitaker [Ind. App.] 69 N.

E. 182. A qultclalm deed is not a disaflirm

anco of a mortgage given during infancy, nor

is a. guardian's deed during minority a. dis

aflirmance of such mortgage. Shreeves v.

Caldwell [Mich.] 97 N. W. 764. Where an in

fant takes a deed of land from his father,

and afterwards conveys it back. and upon

reaching his majority renounces the deed

to his father and conveys to a. third per

son, the latter is allowed to hold. Estep v.

Estep. 24 Ky. L. R. 2198, 73 S. W. 777. Where

a. father trades land and money for land of

his infant daughter. and she disaflirms on

reaching her majority. he cannot compel her

to disadirm a conveyance to a. third person

of the land which she obtained from him, as

a condition of disaflirming the sale to him.

ison v. Cornett, 25 Ky. L. R. 366. 76 S. W.

204.

22- Must be exercised before limitation
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majority may amount to an aflirmance of a conveyance.”

to a minor has been held absolutely void.“ .

The compensation of the guardian of a minor is in the discretion of the

court." -

§ 5. Contracts.—An infant’s contracts are voidable, not void," except mn

tracts for necessaries," and he may disaflirm them at his option.“ But neces

saries furnished to an infant upon the credit of the parent, or under contract with

the parent or guardian, create no liability in the infant, even though he may have

a separate estate.“ On the rescinding of a contract made with an infant, the

latter may recover back the consideration paid.‘° Aifirmance of a contract by an

infant must go to the whole contract.“ The appointment by an infant of an

agent to contract for him is void," but an agent may act in making a disaflirm

A sale by the state

ance."

§6.

has run. Shroyer v. Pittenger [Ind. App]

67 N. E. 475.

23. Reacknowledging a. deed made during

minority is an afflrmance. Blair v. Whit

aker [Ind. App.] 69 N. E. 182. An infant

grantee of land, who acquiesces in the con

veyance for three or four years after reach

ing his majority. will be deemed to have ac

cepted the conveyance. especially after his

creditors have intervened by attachment.

Locknane v. Hoskins, 24 Ky. L R. 639. 69

S. W. 719. Where an infant daughter con

Veyed real estate to her father and upon

reaching her majority acquiesced in expend

itures made by him on the premises and

allowed him to occupy them during his life,

without claiming them, it was held that

these circumstances did not constitute a. rat

ification, and that it was a question for the

jury. Eagan v. Scully, 173 N. Y. 681.

24. In Texas the sale of Orphan Asylum

land to a minor is void, and not merely void

able. and can form no basis for title. either

as against the state or any other claimant.

Dupree v. Duke. 30 Tex. Civ. App. 360..

25- Hoga‘s Estate v. Look [Mich] 96 N.

W. 439. Expenditures by guardian of minor

allowed which could not be afforded by the

father [Mich St.]. Id.

28. Koerner v. Wilkinson, 98 Mo. App. 510:

Shroyer v. Pittenger [Ind. App] 67 N. E.

£75. Contra, a sale by the state to an in

fant. Imprce v. Duke, 30 Tex. Civ. App. 360.

27. Shroyer v. Pittenger [ind. App.] 67

N. E. 475. Counsel fees. Crafts v. Carr, 24

R. I. 397, 60 L. R. A. 128. Board and tuition

are necessaries. Murphy v. Holmes, 87 App.

Div. [N. Y.] 366. A contract to take life in

surance is not a contract for necessaries.

Simpson v. Prudential Ins. Co. [Mass] 68 N.

E. 673.

28. Koerner v. Wilkinson, 96 Mo. App. 510.

29. Murphy y. Holmes. 87 App. Div. [N.

Y.] 366. To charge an infant for necessaries

the plaintiff must show that the obligation to

support and maintain has not been dischar

ged by the person on whom the duty de

volved. Id. The reasonableness and pru

dence of an infant‘s contract are material

only in contracts which as a matter of law

are binding on the infant. Drude v. Curtis,

183 Mass. 317. Where an infant makes a

note, and upon his majority directs his debtor

to pay the debt to the holder of‘ the note,

thinking that the holder had agreed to look

to the debtor for payment, such direction

Torts.—A minor is liable generally for his torts."

and a payment by the debtor to the holder

do not constitute a ratification by part pay

;nlernt. Snyder v. Gericke [Mo. App.] 74 8. W.

80. Vanatter v. Marquardt [Mich.] 95 N.

W. 977; Johnson v. Shreveport W. W. Co.. 109

La. 268. In Mass. an infant, in order to avoid

a contract, need not put the other party in

statu quo. Simpson v. Prudential Ins. Co.

[Mass] 68 N. E. 673. An infant, on avoiding

a policy of insurance, may recover the pre

mium paid. with no deduction for the cost of

keeping the policy in force. Id. Where an

infant plaintiff bought goods of an infant de

fendant and afterwards sought to avoid the

contract and recover the money paid, it was

held that the defendant relying on his in

fancy as a defense and having spent the

money, was not liable either in contract or

tort. Drude v. Curtis, 183 Mass. 317.

81. Employment contract debts due the

employer from the infant deducted from the

amount due the infant in accordance with

the terms of the contract and it was held

immaterial whether the infant's debt was for

necessaries or not. Pecararo v. Pecararo, 84

N. Y. Supp. 681. Ratification by "disposal"

of property construed to mean alienation, as

by sale or gift, and not to exercise control

over. Koerner v. Wilkinson. 96 Mo. App.

510. Using property for 9 months after ma

jority and promising to pay a note given in

payment therefor held a ratification. Luce

v. Jestrab [N. D.] 9'! N. W. 848.

82. The infant appointed the defendant

his agent to make an exchange of horses.

The defendant exchanged the infant's horse

for two others. paying $15 besides. He de

livered one of them to the infant, who ten

dered him $15 and demanded the other. Held

the infant had no cause of action. Poston v.

Williams. 99 Mo. App. 513.

38. An infant may rescind by notice and

demand by attorney, the appointment of the

attorney being at the most voidable. Simp

son v. Prudential Ins. Co. [Mass] 68 N. E.

673.

34. Plaintiff a. minor was injured by the

accidental discharge of a revolver with

which he and the defendant another minor

were playing. The defendant was violating

the statutes prohibiting the carrying of

dangerous weapons or pointing a gun or pis

tol at another person. Horton v. Wylie. 116

Win. 505.
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§ 7. Crimea—An infant between the ages of 7 and 12 is presumed to be

incapable of crime. This presumption can be removed only by affirmative proof

that he had the capacity to understand the act complained of and to know its

wrongfulness." The disability to contract for other than necessaries does not

disable an infant to commit false pretense except as to such.“ He cannot be a

vagrant unless his parents are unable to support him." Reform School Acts

and Juvenile Court Acts, for the benefit of neglected and delinquent children, have

been generally upheld by the courts."

§ 8. Actions by and against—Infants" suits are ordinarily by next friend

and their appearance and defense by guardian ad litem.” Courts have power to

appoint a guardian ad litem for an infant, even though there is a general guard

ian.“ Suggestion of minority should precede judgment.“ The acts of the

guardian or next friend are binding on the infant, unless against his interest and

the facts are not disclosed to the court.“ An infant plaintifi who fails in a suit

must pay costs.“ He may sue as a poor person, though his guardian have means ;“

hence he should not be dismissed for want of security." In an action by an in

fant for personal injuries from negligence, the negligence of the parent in allow

ing the infant to be at large will not defeat a recovery, if the child in fact exer

85.

slaughter.

Y.l 71.

88.

W. 321.

37- Braswell v. State [6a.] 45 B. E. 963.

Boy of 11 wrongly convicted of man

People v. Squazza. 40 Misc. [N.

Lively v. State [Tex Cr. App.] 74 8.

88. Ex parte Loving [Mo.] 77 S. W. 508;

In re Peterson [Cal.] 71 Pac. 690. Juvenile

court act held constitutional. In re Mans

field. 22 Pa. Super. Ct. 224. Juvenile vagrant

lnw, committing children to charitable insti

tutions until they reach eighteen held con

stitutional. State v. Marmouget [La.] 35 So.

529. A statute providing that a minor un

der 16 convicted of a misdemeanor may be

committed to a. reformatory held constitu

tional. People v. N. Y. Catholic Protectory.

88 Misc. [N. Y.) 660. A statute authorizing

the commitment of a. minor to one of' certain

reformatories gives no authority to commit

to any other, though similar in name and

purpose. People v. N. Y. Magdalen Benev.

800., 39 Misc. [N. Y.] 588.

89. The latter term is often used in both

senses. [Editon] Infants may sue by

guardian or next friend in contract or for

damages to their person or property from

the tortious act of another. Clascn v. Pruhs

iNeb.] 95 N. W. 640. An infant may, on pe

tition, prosecute an action by his next friend.

after the commencement of the action. How

ell v. American Bridge Co. [Del.] 53 At]. 53.

Where an infant brings suit by a foreign

guardian. an amendment substituting some

one as next friend is proper. St. Louis. I.

M. k S. R. Co. v. Hoist [Ark.] 72 S. W. 893.

Where an infant sues by guardian ad litem

he must appeal by guardian ad litem. An

appeal by the infant in his own name is mat

ter for special demurrer. Ramsey v. Keith's

Adm’r. 25 Ky. L. R. 1302, 77 S. W. 693. It

has even been held, an infant defendant can

not appear in a suit by next friend, but

should appear by his guardian or guardian

ad litem. Mitchell v. Spnulding' 206 Pa. 220.

A guardian ad litem who is appointed in the

lower court. should bring his petition for al

lowance of services in that court. Williams

v. Williams, 24 Ky. L. R. 1753, 72 S. W. 271.

A merely formal answer by a guardian ad

litem for an infant need not be under oath.

Eakin v. Hawkins, 52 W. Va. 124.

40. And it is no objection to such appoint

ment that he is a non-resident. Pine v.

Callahan [Idaho] 71 Fee. 473.

41. Johnson v. Shreveport W. W. 00.. 109

La. 268.

42. In an action to set aside an execution

sale, where the parties agreed that judg

ment should be entered for the infant for

the recovery of the land. and for the defend

ant for twice his bid at the sale which was

to be a. lien on the land, the court set aside

the judgment. Day v. Johnson (Tex. Civ.

App.] 72 S. W. 426.

48. The guardian ad litem is responsible

for costs in some jurisdictions by statute.

Burbach v. Milwaukee E. R. & L. Co. [Wis]

96 N. W. 829. When the answer of an in

tent defendant raises an issue, the resulting

inquiry is a trial for the purpose of costs

to the infant, though the witnesses were

not cross-examined in the infant's behalf.

Wandell v. Hirschfeld, 40 Misc. [N. Y.] 627.

44. In New York an infant may sue as a

poor person even though he has a respon

sible guardian. if such guardian is not the

parent. Muller v. Bammann. 77 App. Div.

[N. Y.] 212. The same has been decided, even

though the father, who is guardian ad litem.

is responsible. Gallagher v. Geneva. W., S.

F. & C. L. T. ('10., 39 Misc. [N. Y.] 637. Where

the father is appointed guardian ad litem for

an infant, and his circumstances have chan

get! so that he is not worth $250 so as to

give security for costs, the infant may, in

the discretion of the court he allowed to

sue as a poor person. Perlmutter v. Stern.

87 App. Div. [N. Y.] 160.

45. It is error to dismiss for want of se

curity for costs a suit of a minor suing by

next friend who is unable to furnish security.

Northup v. Peacedale Mfg. Co. [12. 1.] 66 At].

685.
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cises a degree of care such as would permit a recovery by an adult, even though

the child is not sui juris.“ Where a statute gives an infant a right of action

upon reaching his majority, such action is barred if the infant has sued by a

guardian during his infancy for the same cause of action." The statute of

limitations does not run against an infant,“ except as to such rights as are in the

protection of a legal representative who can sue ;“ nor is an infant bound by his

admissions.“ A judgment rendered against an infant is not binding unless a

guardian ad litem has been appointed,“ and it may be vacated in a direct pro—

ceeding for that purpose, irrespective of the merits."

the infant or the guardian or parent for him.“

The fact of infancy as a defense is for the jury.“in legal proceedings.“

46. But contributory negligence will bar

a recovery by an infant who is sui juris. In

such case the question of contributory neg

ligence must be determined with reference

to his age and the degree of care expected

to be exvrciscd by one of his years. Laffer'

ty v. Third Ave. R. Co.. 85 App. Div. [N. Y.]

592. An infant is not a necessary party

within the meaning of a statute giving the

widow or next of kin a. right of action.

Jones v. Kan. City, Ft. 5. & M. R. Co. [Mo.]

77 S. W. 890.

47. Bohannon v. Tarbin, 25 Ky. L R. 515.

76 S. W. 46.

48. Gibson v. Drafl'ln. 25 Ky. L. R. 1332. 77

S. W. 928. Under the N. Y. Code. In re

Pond‘s Estate. 40 Misc. [N. Y.] 66. Adverse

possession. Albers v. Kozeluh [Neb.] 97 N.

W. 646. Redemption by minor from tax sale.

Bemis v. Plato. 119 Iowa. 127. It does run

against minors in Louisiana, under the Code.

limiting the time within which suit may be

brought for the father's death from negli

gence. Goodwin v. Bodcaw Lumber Co.. 109

La. 1050.

48. It has been held that minor heirs are

barred by the statute of limitations to real

actions, if the administrator of the estate is

barred. but they have a right of action

against an administrator who neglects to

bring suit. Dignan v. Nelson [Utah] 72 Pac.

935.

50.

368.

51. Ramsey v. Keith's Adm'r. 25 Ky. L. R.

582, 76 S. W. 142; Turner v. Barraud [Va.]

46 S. E. 318; Eakin v. Hawkins, 52 W. Va.

124; White v. Kilmartin. 205 Ill. 525. But

failure to appoint a. guardian ad litem for

an infant who has. pending the suit. acquired

an interest therein will not invalidate the

judgment. Shelby v. St. James Orphan Asy

lum [Neb.] 92 N. W. 155. Decree affirmed.

even though the infant was not made a party

to the suit. if his guardian had knowledge of

it and was consulted with reference to it.

Buchanan v. Ammerman. 21 Pa. Super. Ct.

439.

A guardian ad litem is connected in busi

ness with the attorney of the adverse party,

if he is a clerk in his office. Parish v. Par

ish. 7? App. Div. [N. Y.] 267. 12 Ann. Gas.

208. N. Y. statute providing that a guardian

ad litem of an infant may not receive money

or property of the infant. till he has given

security construed. Wileman v. Metropolitan

Murphy v. Holmes. 87 App. Div. [N. Y.]

Service must be had on

A miner’s consent is of no effect

St. R. Co.. 80 App. Div. [N. Y.] 53. See. also,

Guardians ad Litem and Next Friends, 2

Curr. LawI 148.

53. Weiss v. Coudrey [Mo. App.] 76 B. W.

730. Nor does knowledge of a suit preclude

an infant from attacking a Judgment ren

dered therein. Stephens V. Hewitt (Tex.

Civ. App.] 77 S. W. 229. In some jurisdic

tions such judgment is voidable not void.

Rook v. Dickinson, 58 Misc. [N. Y.] 690. 11

Ann. Gas. 454.

53. A decree against an infant is void un

less process has been served upon the father.

mother or guardian. Gibson v. Currier

[Miss] 35 So. 315.

If service upon the infant is irregular but

1 guardian ad litem is appointed and appears

in the suit. such irregularity will not go to

the jurisdiction (O‘Donoghue v. Smith. 85

App. Div. [N. Y.] 324); such irregularity may

be cured (Pearsall v. Rosebrook. 85 N. Y.

Supp. 526). Where a. statute requires serv

ice upon the parent or guardian of an infant

defendant under the age of 14. the want of

such service is cured by the subsequent ap

pearance of the parent or guardian in the

suit. Bell v. Smith, 24 Ky. L. R. 1328. 71 S.

W. 433. Code 1899. c. 125. i 13. No service

need be made on an infant, the appointment

of a. guardian ad litem taking its place. Fer

rell v. Ferrell. 53 W. Va. 515.

54. Consenting to the deduction of a leg

ucy by a. minor legatee. Clasen v. Pruhs

[Neb.] 95 N. W. 640. On a bill for partition

it appeared that the adult heirs had bought

out the widow and sought to be reimbursed

from the estate of the minor heirs for their

share. field that although this could be

done by consent. no one could consent for the

minors. yet as it was advantageous for them.

the plaintiffs should have an equitable charge

on the infants‘ land. Case v. Case. 103 Ill. App.

177. An agreement by an infant legatee to

accept a deduction of a legacy by the amount

of a note which he owed to the testator does

not bind him. In re Cummings' Estate

[Iowa] 94 N. W. 1117. In an action against

an infant it is error to render a consent de

cree without an examination of the merits.

to determine whether the decree is for the

infant's benefit. Rankin v. Schofleld [Aria]

70 S. W. 306.

55. And it is error to dismiss an action

on the uncorroborated testimony of an in

fant as to his nonage. Waterman v. Water

man, 85 N. Y. Supp. 377.
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INJUNCTION.

l1. Nature or Remedy and Grounds I. Interference with Property, Business

The-refer (397). or Comfort of Private Persons

I I. \Vllo and Whit May Be Enjoined (423).

(403). J. Publications (482).

A. In General (403). K. Crimes (432).

B. Actions or Proceedings (403). i 3. Suits or Actions for Injunction (438).

C. Acts of Public or Municipal .Bodies or 5 4. Preliminary Injunction (434).

Ofi'lcers (408). A. Issuance (434).

D. Enforcement of Statutes or Ordi- B. Dissolution, Modification or Continu

nancss (415). ance: Reinstatement (436).

E. Acts of Quasi Public Corporations or C. Damages on Dissolution (440).

Their Officers (416). §5. Decree. Judgment or Order for Per

F. Acts of Private Corporations or Asso- mnnent Injunction (-447). .

ciations (419). § 8. Violation and Punishment (-449).

0. Transfer Of Property (421). § 7. Liability on Injunction Bond (452).

H. Breach or Enforcement of Contract §8. Liability for Wrongful Injunction

(421). (453).

§1. Nature of remedy and grounds therefor.--The right to the remedy

must be clear." It would not lie where it would be futile," nor where complainant

acquiesced in the acts sought to be restrained or so acted as to estop his objection,"

nor where he was guilty of laches," or of acts similar to those complained of,°°- ‘1

BC. Hallenborg v. Cobrs Grands Copper 00.

[Arill 74 Pac. 1052; Richmond v. Bennett. 205

Pu. 470; Munyos v. Filmore [Ind. T.] 76 S. W.

257; Lownsdale v. Gray‘s Harbor 1300!!! Co..

l17 Fed. 983; Tomasini v. Taylor, 42 Or. 576.

72 Pac. 324; Merchants' Coal Co. v. Billmeyer,

[W. Va.) 46 8. E. 121; Mitchell v. Colorado 1“.

k 1. Co.. 117 Fed. 723; Everett v. Tabor [0a.]

45 8. E. 72; Schmidt v. Bitzer. 138 Cal. xix.

71 Pac. 563; School Dist. No. 112 v. Goodpas

ture [0k].] 74 Fee. 501. Infringement of pat

ent. Armat Moving Picture Co. v. Edison

Mfg. Co. [C. C. A.] 125 Fed. 939; Newhall v.

McCabs Hanger Mfg. Co. (C. C. A.) 125 Fed.

919. Taking property without compensation.

Hey 1. Springfield Water Co. [Pa] 56 At].

265. Imitation of trade labels and packages.

Behenker v. Auerbach, 85 N. Y. Supp. 129.

Substantial doubt as to validity of unadjudi

cated patent will prevent restraint of in

fringement. Bradley v. Ecclss, 120 Fed. 947.

Operation of mine alleged to be nuisance.

Amelia Mill. Co. v. Tennessee Coal, I. & R.

Co.. 123 Fed. 811. Restraining interference

with mining property. Maloney v. King, 27

Mont. 428. 71 Fee. 469. Unfair competition

will not be restrained where the evidence is

conflicting. C. 0. Burns Co. v. W. F. Burns

Co.. 118 Fed. 944. Cutting timber on land as

to which plaintiff does not show good title.

Wiggins v. Middleton. 117 Ga. 162. Entry 0!

premises by claimant will not be prevented

where both possession and right of posses

sion are in doubt. Stone v. Snell [Neb.] 94

N. W. 525. The remedy will not lie when

sought merely for effect it will have on con

tract relations between complainant and

third persons. National Phonograph Co. v.

Schlech, 117 Fed. 624. Re-entry by railroad

company of part of right of way occupied by

telegraph company will not be restrained

where the title of the latter is in question.

Western Union Tel. Co. v. Pennsylvania R.

Co.. 120 Fed. 962.

9!. Nat. Tube Co. v. Eastern Tube Co.. 23

Ohio Circ. R. 468; Daugherty v. Curtis [Iowa]

.7 N. W. 67. To prevent acts already com

mitted. llienl v. Terre Haute [Ind.] 66 N. E.

450. Preliminary injunction against infring

ing expired patent. Huntington Dry Pulvar

izer Co. v. Virginia-Carolina Chemical Co..

121 Fed. 136.

68. Obstruction over alley. St. Louis 8. D.

8; Sav. Bank v. Kennett Estate [Mo. App.]

74 8. W. 474. Building over alley to which

complainant consented. Dobleman v. Gate

ly & Hurley Co.. 64 N. .7. Eq. :29. Use of

street by city. Bigelow v. Los Angeles [Cal.]

75 Pao. 111. Sale of property to enforce as

sessment for street improvements. Cum

mings v. Kearney [Cal.] 76 Pac. 759. The

remedy will not issue where all conditions

complained of existed when complainant

gave defendant a license to use the property

and no additional danger or inconvenience is

threatened. Chicago, I. & E. R. T30. v. In

diana Nat. Gas & Oil Co. [Ind.] 68 N. E. 1008.

69- Conduct amounting to inches! Delay

during 24 years. Mantle v. Speculator Min.

Co.. 27 Mont. 473. 71 Pac. 665. Remaining si

lent with full knowledge of rights to de

fendant's great injury. Holt v. Parsons

[Ga] 45 8. E. 690. Allowing the other party

to make great expenditures may constitute

lsches. Holt v. Parsons [Ga.] 45 S. E. 690.

Suit to restrain sale of stock advertised for 50

days. brought 5 days before sale. Edwards

v. Mercantile Trust Co.I 121 Fed. 203. Con

struction of pipe line over railroad right of

way nearly completed at time of suit. Con

sumers' Gas Trust Co. v. American Plate

Glass Co. [Ind.] 68 N. E. 1020. Long delay

in seeking restraint of diversion of water

from canal where defendant's acts were of

benefit to the canal. Stewart Wire Co. v. Le

high Coal 8: N. 00., 203 Pa. 479. Unfair com

petition in trade will not be restrained where

complainant with knowledge delayed over a

year. C. 0. Burns Co. v. W. F. Burns Co..

118 Fed. 944. Bill filed by stockholder to

prevent payment of dividend 25 days after

public notice for payment is too late.

Schoenfeld v. American Can Co. [N. J. Eq.]

55 Atl. 1044. Delay of three months by abut

ting owners to restrain damage by railroad

company in streets during which time the

company had expended large amounts.

Keeling v. Pittsburg, V. & C. R. Co.. 205 Pa.

81. A bill filed five months after appoint

ment of a committee by a city council to
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nor where public benefit resulting from the acts will outweigh private inconvenience"

and the value of the right is trifling,“ nor where injury to defendant from the injunc

tion would be far greater than would result to complainant from its refusal,“ nor

where there is an adequate remedy at law," unless the remedy by injunction is more

purchase land for a city building on the

ground that the council could not delegate

its authority, was barred by laches where the

only objection was as to the mode of proced

ure. Parker v. Concord, 71 N. H. 468.

A mere threat to take legal proceedings

will not prevent the effect of laches. Holt

v. Parsons [Ga] 45 S. E. 690.

Conduct not mounting to Inches: Mere

delay is insufficient where defendant is not

thereby damaged. St. Louis S. D. & Sav.

Bank v. Kennett Estate [Mo. App.] 74 S. W.

474. Six years' delay, with knowledge of

facts, will not prevent injunction where the

right is clear, though recovery of past dam

ages may be prevented. Bissell Chilled Plow

Works v. Bissell Plow Co., 121 Fed. 357.

Delay by landowner during encroachment

on public highway will not prevent relief if

not long enough to raise presumption of a

grant. Ackerman v. True, 175 N. Y. 853.

\Vhere a steam railway company built a

track in a street without authority from an

adjoining landowner and without compen

sating him for injury, that be delayed for a

few months after its construction before

suing, to enjoin its use will not amount to

laches where the track was not used as a

main track by the company for two months

after suit begun. Rock Island & P. R. Co.

v. Johnson, 204 Ill. 488. Where complain

ants did nothing to induce construction of

a sewer complained of as polluting a stream.

that they did not seek relief until some time

after the sewer was constructed will not bar

relief for laches, some time being necessary

to determine that the water was unfit for

use. West Arlington Imp. Co. v. Mount Hope

Retreat [Md] 54 Atl. 982.

If one entitled to compensation for con

struction of a street railroad is guilty of

inches in permitting such construction with

out compensation so that he cannot restrain

the continuance of the road, he may still

have an injunction as an alternative remedy

should the company fail to pay the com

pensation fixed by the court. Benjamin v.

Brooklyn Union El. R. Co., 120 Fed. 428.

00,81. Post v. Hudson R. Tel. Co., 76 App.

Div. [N. Y.] 621.

82. Wees v. Coal & I. R. Co. [W. Va.] 46

8. E. 166. Construction of tunnel by New

York rapid transit commissioners. Barney

v. Board of Rapid Transit Com'rs, 38 Misc.

[N. Y.1 549.
63. To prevent a. change in school text

books at suit of a parent whose immediate

outlay for his children because of the change

would amount to $3.55. Tanner v. Nelson,

25 Utah, 226, 70 Pac. 984. Trifiing damage

by combination. Stewart YVire Co. v. Lo

high Coal & N. Co., 203 Pa. 479. Small in

jury resulting from survey of lands by Fed

eral land department. Klrwan v. Murphy,

189 U. S. 35.

64, Operation of mine alleged to be nui

sance. Amelia Milling Co. v. Tennessee Coal,

7. & R. Co., 123 Fed. 811.

65. Remedy at law adequate.

Davis & F. Mfg. Co. v. Los Angeles, 189 U.

B. 207; Budd v. Camden H. R. Co., 63 N. LEQ.

804; Sharp‘s v. Hodges, 116 Ga. 795; Armour

Packing Co. v. Lovell [6a.] 44 S. E. 990.

Strike or boycott. Atkins v. Fletcher [N. J.

Eq.] 55 At]. 1074. Damage by solvent per

sons. Marshall v. Homier [Okl.] 74 Pac. 368.

Damming of surface water. Porter v. Arm

strong, 132 N. C. 66. More oral assertion

of title to personalty by solvent person.

Ganow v. Denney [Neb.] 94 N. W. 959. Sales

of goods fraudulent as to seller‘s creditors

will not give right to enjoin fraudulent

transferee in common law action against

debtor for money only [Laws 1902, c. 528, I

l]. Veit v. Collins, 39 Misc. [N. Y.] 39. Burns'

Rev. St. 1901, 5 1162. giving injunction in

certain cases cannot be construed to allow

it where damage is measurable at law. We.

bash R. Co. v. Engleman, 160 Ind. 329.

Trespass; waste: Mere insolvency of tres

passer insufficient. Moore v. Halllday [Cr.]

72 Pac. 801. Construction of fence across

lot a mere trespass. Glller v. West [ind.]

69 N. E. 548. Wrongful use of private alley.

Burns' Rev. St. 1901, §§ 5746, 5747 gives rem

edy. Hart v. Hildebrandt, 80 Ind. App. 415.

Trespass by railroad company measurable in

damages. Wabash R. Co. v. Engleman, 160

Ind. 329. Cutting timber on land by one not

alleged to be insolvent. Wiggins v. Middle

tonI 117 Ga. 162. Trespass on mining claim

small in damage by one not shown insolvent.

Harley v. Mont. Ore Purchasing Co., 27 Mont.

388, 71 Pac. 407. Construction of gas pipe

line over railroad right of way causing small

injury. Consumers' Gas Trust Co. v. Ameri

can Plate Glass Co. [Ind.] 68 N. E. 1020. En

try of premises by claimant where both pos

session and right of possession are in doubt.

Stone v. Snell [Neb.] 94 N. W. 525. Many

actions for injury to realty will not be re

strained for purposes of discovery where

statutory discovery may be had at law

[Shannon's Code, i 5684]. Ducktown S. C. &

1. Co. v. Fain, 109 Tenn. 56. Trespass where

locus in quo was alleged to be a public high

way and the object of the suit was to de

termine whether it passed over the tract.

Tomasini v. Taylor, 42 Or. 576. 72 Pac. 324.

sinking a mine shaft not a wasting of estate.

King v. Mullins, 27 Mont. 364, 71 Pac. 155.

Removal of timber by insolvent persons pur

chasing from owners of land will be re

strained at suit of the mortgagee. Terry v.

Robbins, 122 Fed. 725.

Acts of municipalities or officers: Cellec

tion of personal property tax. Nye v. Wash

burn, 125 Fed. 817. Collection of taxes. Ind.

Mfg. Co. v. Koehne, 188 U. S. 681. Certiorari

is the remedy to prevent collection of taxes

over assessed by mistake. Lanning v. Mer

cer County Chosen Freeholders, 64 N. J. Eq.

161. Transmission of special sewer assess

ment to county auditor will not be restrain

ed [Gen. Laws 1901, c. 167 & Gen. St. 1894,

§ 1584]. Fajder v. Aitkin. 87 Minn. 445. Mere

errors in taxation remediabie at law will not

suffice to restrain collection. Cochise County

v. Copper Queen Consol. Min. Co. [Ariz.] 71

Pac. 946. Collection of liquor tax will be re

strained where the taxpayer has no other re
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practicable and eflicient,“ or unless merely to preserve property pending settle

dress. Pyle v. Brenneman [C. C. A.] 122 Fed.

787. Transmission by village authorities to

county auditor of statement of special sewer

assessment cannot be restrained by property

owner (Gen. Laws 1901, c. 167, construed with

Gen. St. 1894. i 1584]. Kerr v. Waseca, 88

Minn. 191. Taking of pier by city. Knicker

bocker Ice Co. v. Forty Second St. & G. St.

Ferry R. Co., 85 App. Div. [N. Y.] 530. Lay—

ing out or construction of drain by commis

sioners [Comp. Laws. §§ 4320. 4323. 4345, 4346].

Strack v. Miller [Mich.] 96 N. W. 452. Use

of street by city. Bigelow v. Los Angeles

[Cal.] 75 Pac. 111. Establishment of drain

age district. Stone v. Little Yellow Drainage

Dist. [Wis.] 95 N. W. 405. Que warranto is

the proper remedy to test legality of organi

zation of a school district (School Dist. No. 4

v. Smith, 90 Mo. App. 215), and to prevent

unauthorized delegation of power by city

council (Parker v. Concord. 71 N. H. 468).

Continuing nuisance by pollution of water

course with city sewage. Sammons v. Glo

vcrsviile, 81 App. Div. [N. Y.] 332. Enforce

ment of traflic rates will not be restrained

pending hearing before commission. Lift v.

Southern R. Co.. 123 Fed. 789. Mandamus not

injunction is the remedy to prevent dock

commissioners of Greater New York from un

authorizsd use of land for street. Coleman v.

New York [N. Y.] 66 N. E. 1106. Taxpayer

may prevent use of worthless material in

municipal contract, action for damages on

bond being inadequate. Miller v. Bowers, 30

Ind. App. 116. Certiorari is the remedy to

test validity of dram shop license issued by

excise commissioner. Cooper v. Hunt [Mo.

App.] 77 S. W. 483. A grantee of a franchise

or privilege for garbage cremation from a

city amounting to s. contract, will not be re

strained in a private suit for illegality or

forfeiture since the remedy is to have such

matters determined by the granting au

thority. California. Reduction Co. v. Sani

tary Reduction Works [0. C. A.] 126 Fed.

29.

Actions or proceedings. Forman v. Healey,

11 N. D. 663. Sale of lands under execu

tion. Brown v. lkard [Tex. Civ. App.] 77

S. W. 967. Discovery may be had at law.

Ducktown, S. C. & 1. Co. v. Fain, 109 Tenn.

56. Execution sale of land will not be re

strained there belng legal remedy to pro

tect title. Hahn v. Willis [Tex. Civ. App.)

73 S. W. 1084. Execution will not be re

strained where appeal lies. Crook v. Lips

comb, 30 Tex. Civ. App. 567. Execution on

void judgment. Hewlett v. Turner, 93 Mo.

App. 20. Collection of Judgment. Hess v.

bell [Neb.] 94 N. W. 976. Enforcement of

taxes wrongfully assessed. Ind. Mfg. Co. v.

Koehne, 188 U. S. 681. Summary proceed

ings to dispossess tenant. Weber v. Rogers,

41 Misc. [N. Y.) 662. Action for rent will

not be restrained for invalidity of lease the

remedy being defense to the action. Slater

v. Schwegier [N. J. Eq.] 64 Atl. 937. Suit

against attorneys to recover money held as

fees will not be restrained. German v.

Browne‘ 137 Ala. 429. Appeal lies from pro

bats order approving appointment of guard

ian. White v. Strong, 76 Conn. 308. Sale

of property to enforce street assessment of

one who did 'not appeal. Cummings v.

Kearney [Cal.] 74 Pac. 759. ErroneOus rule

applied in condemnation will not suffice to

restrain petitioner the remedy being appeal.

Boyd v. Logansport, R. & N. Traction Co.

[Ind.] 69 N. E. 398. Abutting owners can

not restrain construction of street railway

because of danger of access to other lines.

obstruction of streets, noise. dust or vibra

tion. Baker v. Selma St. & S. R. Co., 135

Ala. 552. Ejectment by grantee of home

stead from husband after separation cannot

be restrained by wife for insanity of bus

band, such defense being possible in the

ejectment. Larson v. Larson [Miss] 33 So.

717. '

Acts of quasi-public corporations! TO

compel railroad company'to restore crossing.

Louisville & N. R. Co. v. Smith, 26 Ky. L.

R. 1459, 78 S. W. 160. Compelling furnish

ing of gas by lighting company. Johnson

v. Atlantic City Gas 8: Water Co. [N. .7. Eq.)

56 Atl. 550. Building railroad at unapproved

grade over city street will be restrained at

suit of city. Bolivar v. Pittsburg, S. 8r. N.

R. Co., 84 N. Y. Supp. 678. Unlawful opera

tion of street railway at suit of abutting

owners. Younkin v. Milwaukee L.. H. & T.

Co. [Wis.] 98 N. W. 215. Erection of struc

tures on land by railroad company and use

of property without authority. Providence,

F. R. & U. S. Co. v. Fall River [Mass] 67

N. E. 647. Operation of trolley track laid

under special ordinance will not be restrain

ed at suit of abutting owners, their remedy

being at law against the municipality. Budd

v. Camden H. R. Co., 63 N. .7. Ed. 804.

Acts of corporations or associations: Re~

straining payment of unearned dividend

where directors are solvent [P. I... 1896, p.

287, § 3]. Schoenfeld v. American Can Co. [N.

J. Eq.] 55 Atl. 1044. Payment of debt by

lodge will not be prevented unless all reme

dies of its constitution or by-iaws have been

exhausted. Cass v. Mansfield Lodge, 24 Ohio

Ciro. R. 9, 36.

Right to oillcc: Quo warranto is the rem

edy (Little v. Bessemer [Ala] 35 So. 64)

to prevent acts by de facto officer (Deemar

v. Boyne, 103 Ill. App. 464). Impeachment

and removal of mayor by aldermen and

council will not be restrained. Riggins v.

Thompson, 30 Tex. Civ. App. 242.

Breach of contract. Schmidt v. Bitzer, 138

Cal. xix, 71 Fee. 663. To prevent discharge

of employe. Boyer v. W. U. Tel. Co.. 124

Fed. 246. Sale of goods to third persons in

breach of contract. Mundy v. Brooks, 204

Pa. 232. Restraining substitution of text

book in violation of contract with school

board. Attorney General v. Board of Edu

cation [MlchJ 95 N. W. 746. Contract for

sale and delivery of goods where no im

measurable damage appears. New Hartford

Canning Co. v. Buiifant, 78 App. Div. [N. Y.]

6.

Licenses; patents: Certiorarivis the rem

edy to test validity of liquor license. Coop

er v. Hunt [Mo. App.] 77 S. W. 483. Ability

of defendant to respond in damages will

prevent restraint of infi-ingment of unadju

dicated patent. Bradley v. Eccles, 120 Fed.

947.

Enforcement of laws or ordinanccsl

valid ordinance for impounding cattle.

ange City v. Thayer [Fla.] 34 So. 673.

Remedy at law inadequate.

Rem0val or disposal of property by insolv

In

Or
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ment of legal rights."

right to substitute injunction.” Where

ent tenant owing rent. Gray v. Bremer

[Iowa] 97 N. W. 991. Diversion of stream to

overflow adjoining lands by solvent owner

[Rev. St. 1895, art 2089]. Sullivan v. Dooley

[Tex. Civ. App.] 73 S. W. 82. Removal of

goods by solvent tenant may be restrained

to protect landlord's lien the rent not being

due. “'allin v. Murphy, 117 Iowa, 640.

Trespass; waste: Repeated entries on

game lands. Simpson v. Moorhead [N. J.

Eq.] 56 Atl. 887. By solvent person on per

sonalty. Ganow v. Denney [Neb.] 94 N. W.

959. Repeated and threatened trespasses by

solvent defendant. Lynch v. Egan' [Neb.] 93

N. W. 775. Injury to growing crops pro

ducing great waste and immeasurable in

damages [Rev. St. | 4288]. Wilson v. Eagle

son [Idaho] 71 Pac. 61$. Continued tres

passes including cutting of timber and

further threatened trespasses [Rev. St. 1899,

5 3649). Palmer v. Crisle, 92 Mo. App. 510.

Past. continued. and threatened trespasses

by insolvent. or which cannot be measured

in damages. Alden Coal Co. v. Challis, 103

Ill. App. 52. Trespass by solvent person

who injures property and excludes owner

from possession. Kaiser v. Dalto, 140 Cal.

167, 73 Pac. 828. Licensee for removal of ore

from land under license revocable only for

violation of terms may restrain trespass

[Rev. St. 1899]. Lytle v. James, 98 Mo. App.

337. Continued acts preventing entry of

premises by rightful owner will be restrain

ed though trespasser is solvent [Rev. St.

1899, § 3649]. Metropolitan Land Co. v. Man

ing, 98 Mo. App. 248.

Abatement of nuisance.

[Md] 56 At]. 976.

Action or proceedings: Restraining

prosecution by insolvent. Davis v. Butters

Lumber Co., 132 N. C. 233. Collection of

judgment by insolvent creditor (Commercial

State Bank v. Ketchum [Neb.] 96 N. W.

614) against one unable to make defense

(Strowbridge v. Miller [Neb.] 94 N. W. 825).

One suit having been brought, another by

defendant in which complainant cannot ob

tain adequate relief will be restrained.

Monumental Sav. Ass'n v. Fentress, 125 Fed.

812. Receiver of corporation appointed in

foreign state may restrain resident creditor

from suing corporation. Davis v. Butters

Lumber Co., 132 N. C. 233.

Breach of Contract. Inducing others to

break contracts. American Law Book Co.

v. Edward Thompson Co., 41 Misc. [N. Y.)

396.

Interference by lessor of coal mine with

construction of switch track by lessee neces

sary-to the mine. Ingle v. Bottoms, 160

Ind. 73. Sufficiency of evidence to show

that a corporation under contractvwith coal

companies for delivery of coal to it has no

such adequate remedy at law as will pre

vent interference with the contract by per

sons interfering with the operation of the

mines belonging to the other party. Ches

Reese v. Wright

apeake & 0. Coal Agency Co. v. Fire

Creek C. & C. Co.. 119 Fed. 942. Where a

son, to whom his mother had conveyed

property in consideration of an agreement

.by him to support her, failed to support her.

conveyed his property to his wife without

Failure to obtain the remedy at law will not give the

the right to relief depends upon deter

consideration, in fraud of the mother's rights

and left the state leaving no property ex

cept money in the hands of one who was

bailee for him in a suit by the mother

wherein he had been arrested as an ab

sconding debtor, the mother, being without

means of support. could restrain the ball

from paying such money to the son pend

ing reasonable time for prosecution of the

Judgment against the son. Hanks v. Hanks

[Vt.] 54 Atl. 959.

Acts of municipalities or officers:

tion of viaduct by city in street. Sauer v.

New York, 85 N. Y. Supp. 636. To prevent

completion of municipal contract awarded to

other than lowest bidder. Akron v. France,

24 Ohio Circ. R. 63. Performance of illegal

contract for public improvement. Inge v.

Board of Public Works, 135 Ala_ 187. Pay

ment of illegal award by county board may

be restrained by taxpayer. Kircher v. Pe

derson [Wis.] 93 N. W. 813. Enforcement

by city of revocation of permit to remove

building within flre limits. Lerch v. Du

luth, 88 Minn. 295. Pollution of stream by

city sewage (Kewanee v. Otley, 204 ML 402)

may be restrained by board of health [Act

March 24, 1897, Q 1, l, 7; Pub. Laws. p. 99]

(Board of Health v. City of Summit [N. J.

Eq.] 56 At]. 135). Unlawful taxation by

state of improvements and personalty on In—

dian lands may be restrained by United States.

U. S. v. Rickert, 188 U. S. 432. Extension of

taxes as to which county board of review

could not entertain appeal [Acts 1891, p. 199,

and Burns' Rev. St. 1901, i 8532]. Stephens v.

Smith, 30 Ind. App. 120. Road assessment

beyond statutory limit (Acts 1899. p. 26 con

strued with Burns' Rev. St. 1901, i 7859) by

county commissioners. Owen County Com'rs

v. Spangler‘ 159 Ind. 575. Where a land

owner cannot inspect the conduits laid by

the state to conduct water from a stream to

a public institution through which it was

entitled to take only a certain amount of

water, he may restrain the taking of more

than the prescribed amount. Salem Flour

ing Mills Co. v. Lord, 42 Or. 82. 70 Fee. 832,

86. interference with unexpired lease of

oil lands by attempts to bore for oil. Chappeli

v. Jasper County 0. 8: G. Co. [Ind. App.] 66

N. E. 515. Remedy at law against interfer

ence with the right of passage over a certain

street is not as efficient as injunction. Dris—

coll v. Smith [Mass] 68 N. E. 210. Per

manent injunction against infringement of

patent will lie though defendant may re

spond in damages, since the owner is en~

titled to exclusive use. General Elec. Co. v.

iVise, 119 Fed. 922. Where the circuit court

has assumed jurisdiction to restrain an or_

Iler of the probate court allowing attorney’s

fees against a ward's estate without Juris

diction, relief may be granted though ado

quate relief might have been obtained by

law, where defendant has pleaded to the

merits. Lothrop v. Dumeld [Mich] 96 N. W,

577.

87. Haskell v. Sutton, 53 W. Va. 206. One

in possession of land under a claim of title

not merely colorable may sue for an injunc

tion to protect such possession until a su~

perior title is established in an appropriate

Erec
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mination of property rights of the parties at law, complainant will be left to his

legal remedy,” unless the evidence is such that a court of law would establish the

legal right.To

the remedy will not be applied.“

Where enforcement of a. decree already rendered will give relief,

There must be a showing of irreparable injury,’2 of which the danger is im—

minent,Ta or of danger of a multiplicity of suits.“

action. Pittsburg. S. & W. R. Co. v. Fiske

[0. C. A.] 123 Fed. 760.

68. Kyle v. Richardson [Tex. Civ. App.]

71 S. YV. 399. Failure to present claim for

damages to city council will not prevent

landowner from restraining pollution of

stream by city sewage. Sammons v. Glov

ersville. 175 N. Y. 346.

69. Entry of premises will not be pre

vented where both possession and right of

possession are in doubt (Stone v. Snell [Neb.]

94 N. W. 525) nor trespass .-:here it is not

determined whether the locus in quo is a

public highway (Tomasini v. Taylor. 42 Or.

576, 72 Fee. 324). Trespass will not be re

strained where defendants are in possession

under color of title and plaintiff's right to

possession Is disputed (Munyos v. Filmore

[lnd. T.] 76 S. W. 257) nor where the rights

are founded on unsettled questions of law

and the allegations of damage are fully de

nied (Merehunts‘ Coal Co. v. Billmeyer [W.

Va.] 46 S. E. 121). Interference with mining

property will not be restrained where com

plainant‘s rights are still undetermined on

appeal from a suit in which defendants were

adjudged owners of the property. Maloney

v. King. 27 Mont. 428, 71 Pac. 469. Manda

tory injunction will not issue pending settle

ment of disputed legal rights. Budd v. Cam

den H. R. Co.. 63 N. .l'. Eq. 804. General

creditor must reduce his claim to Judgment

before restraining transfer of property by

debtor. Adams v. Miller [Neb.] 94 N. W.

711. Boom company will not be prevented

from operating in a navigable stream where

it claims under a. franchise and complain

ant's title is disputed. Lownsdale v. Gray's

Harbor Boom Co.. 117 Fed. 983. Sale of per

sonally title to which is in dispute. Crossland

v. Crossland, 53 W. Va. 108. Where it is doubt

ful whether a structure or its use constitutes

a nuisance its character must first be estab

lished as a. nuisance at law. Flood v. Con

sumers' C0,, 105 Ill. App. 559. A judgment

in an action between the city and an owner

of a. tenement for civil penalties for viola

tion of the tenement house act, is a. final

adjudication of issues afterward raised in a

suit to enjoin maintenance of a nuisance by

the owner so that an order of injunction

may issue. Tenement House Department v.

Moescben. 41 Misc. [N. Y.] 446. Removal of

an existing nuisance and restraint of con

tinuance will not be decreed until infringe

ment of rights and existence of the nuisance

have been established at law. unless be

cause of irreparable injury. multiplicity of

quits or other equitable reason the legal

remedy is inadequate. Sterling v. Littlefleld,

97 Me. 479.

70. On a bill to restrain obstruction of

an easement. relief will be granted though

title has not been determined at law where

evidence of plaintiff's title is such that a.

judge at law would direct a. verdict for him.

Richmond V. Bennett, 205 P8,. 470.

11. “’here a. decree had given the owner

Curr. Law. Vol. 2—26.

Cessation of the act corn

of a. mining claim certain rights and pre

vented trespasses by adjoining owners, his

remedy thereafter for such trespasses was

to enforce the decree and not to secure a

temporary injunction. Mont. Ore Purchas

ing Co. v. Boston & M. Consol. C. & 8. Min.

Co.. 27 Mont. 410, 71 Fee. 403.

72. Acts constituting irreparable injury:

Nuisance. Reese v. Wright [Md.] 56 Atl.

976. Cutting timber. Gotten v. Christen.

110 La. 444; Chicago, I. & E. R. Co. v. Ind.

Nat. G. 8: 0. Co. [Ind] 68 N. E. 1008. To

preserve status quo. Leigh v. Nat. Hollow

Brake Beam Co.. 104 Ill. App. 438. Cutting

of timber. Wiggins v. Middleton, 117 Ga.

162. Discharge of sewage by city. Vickers

v. Durham, 132 N. C. 880. Injury to irriga

tion works by third persons irreparable.

Hayois v. Salt River Valley Canal Co. [Ariz.]

71 Pac. 944. Injury from trespass on min

ing lands as irreparable. Negaunee Iron Co.

v. Iron Cliffs Co. [Mich.] 96 N. W. 468. Con

tinued and threatened trespasses irreparable.

Lynch v. Egan [Neb.] 93 N. W'. 775. Con

tinued trespasses preventing entry of right

ful owner of premises are irreparable though

trespasser is solvent. Metropolitan Land Co.

v. Manning, 98 Mo. App. 248. Diversion of

stream to overflow adjoining lands by sol

vent owner will be restrained [Rev. St. 1895,

art. 2089]. Sullivan v. Dooley [Tex. Civ.

.\pp.] 73 S. W. 82. Destruction of telegraph

line on right of way by railroad company

will be restrained pending condemnation by

the telegraph company. W. U. Tel. Co. v.

Pro R. Co.. 120 Fed. 981.

Acts not constituting irreparable injury:

General injury to cultivation of farm. Mer

riner v. Merriner [W. Va.] 46 S. E. 118. Re

straint of mere trespass. Rogers v. Brand

[Ga] 45 S. E. 305. Enforcement of invalid

ordinance. Orange City v. 'l'hayer [Fia.] 34

So. 573. Strike or boycott. Atkins v. W. 8:

A. Fletcher Co. [N. J'. Eq.] 55 Atl.

Trespass insufficient. Moore v. Halllday

[Or.] 72 Pac. 801. Trespass on mining claim

insutlicient. Harley v. Mont. Ore Purchas

ing Co.. 27 Mont. 388, 71 Pac. 407. Sinking

mine shaft on forty acre tract used only for

brick making not irreparable. King v. Mul

lins. 27 Mont. 364. 71 Pac. 155. Breach of

contract for sale of goods shows no irrepara

ble injury. New Hartford Canning Co. v.

Bulifant. 78 App. Div. [N. Y.] 6. Construc

tion of dam in stream not damaging com

plainant. Union L. & P. Co. v. Lichty, 42

Or. 563, 71 Pac. 1044. Survey of lands by

federal land department as public lands will

not be restrained at suit of claimant where

no damage will result. Kirwan v. Murphy.

189 U. S. 36.

78. Vickers v. Durham. 132 N. C. 880.

Merely a possible contingent danger is in

sufficient; drilling of gas well on adjoining

land near another well because of danger of

ignition of gas by fires used in drilling.

Pope v. Bridgewater Gas Co.. 52 W. Va. 252.

YVrongful use of private alley as presenting

1074. "
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plained of will not always prevent injunction," but generally, the remedy will not

lie when the acts complained of have ceased before commencement of suit and

resumption is not intended."

where the effect is continuing."

Completion of the act will not prevent the remedy

While complainant must be free from inequitable conduct, unconscious fault

will not prevent relief where he is willing to do equity." Similar acts by other

persons is no cause to deny the remedy," nor are improper motives material,

where the right to relief is based on invasion of equitable property rights;" nor

the fact that complainant has acted unlawfully!1 Defects in defendant’s title

are immaterial where complainant has no equity.“ A stipulation between the

parties for injunction will not influence the court." A restraining order, the

essential nature of which is to prevent certain acts, may be granted, though de

danger of defendant's acquiring easement.

Hart v. Hildebrandt. 30 Ind. App. 415. Re

mote danger of breaking telephone wires by

placing one line above another. Chicago

Tel. Co. v. Northwestern Tel. Co., 199 Ill.

324.

74. Diversion of waters of nonnavigable

stream. Chestatee Pyrites Co. v. Cavender’s

Creek Gold Min. Co. [Ga] 45 S. E. 261.

Nuisance. Reese v. Wright [Mo.] 56 Atl.

976. Enforcement of ordinance which will

result In many prosecutions may be restrain

ed. Joseph Schlitz Brew. Co. v. Superior

[Wis.] 93 N. W. 1120. Many garnishment suits

against exempt wages of employee. Siever

v. Union Pac. R. Co. [Neb.] 93 N. W. 943.

Erection of structures on land by railroad

company and threatened use of land without

authority will cause multiplicity of suits

(Providence. F. R. & N. 8. Co. v. Fall River

[Mass.] 67 N. E. 647); likewise continuing

pollution of watercourse by city (Sammons

v. Gloversville. 81 App. Div. [N. Y.] 332).

Though an action for rent will not be re

strained because of invalidity of the lease.

the remedy being by defense to the action.

further actions for installments of rent will

be prevented. Slater v. Schwegler [N. J.

Eq.] 54 Atl. 937.

It will be refused where complainant can

control the number of uits brought. At

torney General v. Board of Education [Mich.]

95 N. W. 746. Collection of illegal taxes

presents no danger of multiplicity of suit.

Ind. Mfg. Co. v. Koehne. 188 U. S. 681. Many

suits for injury to realty will not be re

strained for discovery where it lies at law

[Shannon’s Code. 5 5684]. Ducktown S. C. &

I. Co. v. Fain, 109 Tenn. 56. Survey of lands

claimed by complainant by Federal land de

partment as public lands will not be re

strained where parties are few and assert

separate and independent claims. Kirwan

v. Murphy. 189 U. S. 35. Burns' Rev. St.

1901, 5 1162. giving injunction in certain

cases cannot be construed to allow it where

no multiplicity of suits or other equitable

ground appears. Wabash R. Co. v. Engle

man, 160 Ind. 329. Judgment of disposses

sion against tenant will not be restrained

merely because former monthly suits by the

lessor had been restrained as vexatious liti

gation pending appeal by the tenant from the

judgment in an action for back rent. Feath

erston v. Carr [N. C.] 46 S. E. 15. A bill

alleging that 21 owners of realty adjoining

plaintiff‘s factory had made champertous

agreements with attorneys to prosecute sep

arate suits for injuries to their land. on the

ground that the factory was a nuisance.

shows no such community of interest in the

subject matter. right or title as will au

thorize injunction to prevent a multiplicity

of suits. Ducktown S. C. & I. Co. v. Fain.

109 Tenn. 66.

75. Infringement of patent. Edison Gen.

Elec. Co. v. New England Elec. Mfg. Co.. 121

Fed. 125.

70. General Elec. Co. v. New England

Elec. Mfg. Co., 123 Fed. 310. An injunction

against maintenance of a liquor nuisance by

a druggist because of his failure to make

statutory returns of sales to the auditor. will

be denied where it appears that at time of

trial he had sold his business and was not

then engaged. and did not intend to engage

in the future, in such business in the county.

Redley v. Greiner, 117 Iowa. 679. Past acts

in building a dam were not injurious and

no threatened acts are shown. Union L. d:

P. Co. v. Lichty. 42 Or. 563, 71 Pac. 1044.

Use of patterns by manufacturer will not be

restrained where no further use is intended.

Nat. Tube Co. v. Eastern Tube Co., 23 Ohio

Circ. R. 468.

77. Completion of an obstruction by a

landlord before service of an injunction by

tenant will not avail the former. Stevens

v. Salomon. 39 Misc. [N. Y.] 159.

78. One seeking to restrain pollution of a

water course will not be refused relief be

cause pollution had flowed from his land

into the same stream where he was ignorant

of such condition before suit and expressed

an intention to remove the cause immediate

ly. West Arlington Imp. Co. v. Mt. Hope Re

treat [Md.] 54 Atl. 982.

79. PittsburR'. C. C. & St. L. R. Co. v.

Crothersviile. 159 Ind. 330. That ‘others than

defendant contributed to the pollution of a

stream is no defense to injunction. West

Arlington Imp. Co. v. Mt. Hope Retreat

[Md.] 5_4 Atl. 982.

80. Hodge v. U. 8. Steel Corp., 64 N. J.

Eq. 111.

81. That he is a member of an unlawful

trust combination will not prevent his re

straining infringement of his patent. Gen

eral Elec. Co. v. Wise, 119 Fed. 922. Mis

conduct of complainant will not prevent re

lief unless it relates to the subject matter

of his suit. Kinncr v. Lake Shore & M. S. R.

Co. [Ohio] 69 N. E. 614. v

82. Dobleman v. Gately. 64 N. J. Eq. 223.

B3. Nat. Phonograph Co. v. Schlegel. 117

Fed. 624.
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fendant may thereby incidentally be compelled to perform some act, and though

a mandatory injunction cannot be granted." Rights under invalid contracts will

not be protected."

Grant or refusal of the application rests in the sound discretion of the court,“

and a second application after refusal of the first must be made on newly dis

covered grounds which could not have been ascertained by diligence." A second

injunction based on one previously granted will not be allowed on petition of one

who claims succession to complainant’s rights."

§ 2. Who and what may be enjoined. A. In genera."—Injunction will

not lie to enforce a forfeiture.”0 All persons connected with the act complained

of are properly included in the injunction.”1 A mandatory injunction will issue

to remove an obstruction from a public highway or street." An injunction will

not lie against maintenance of a dram shop, where the grounds for relief are of

record before the excise commissioner, and may be reviewed on certiorari and are

such that his finding prevents further review.” A preliminary injunction will

lie at the suit of the United States to restrain pasturage of sheep on a forest

reservation in violation of regulations prescride by the interior department, where

pasturage will result in irreparable injury."

- (§ 2) B. Actions or proceedings—Where one court has properly acquired

jurisdiction, proceedings in another court interfering with such jurisdiction may

be restrained."

84. Macon, D. & 8. R. Co. 1. Graham, 117

Ga. 555.

85. Dealings in board of trade options.

Board of Trade v. Donovan Commission Co..

121 Fed. 1012. Protection of quotations for

dealing in options. Board of Trade v. Kin

sey. 125 Fed. 72; Christie G. & S. Co. v. Board

of Trade [C. C. A.] 125 Fed. 661.

80. Maloney v. King. 27 Mont. 428. 71

Pac. 469; Whitson v. Columbia. Phonograph

Co.. 18 App. D. C. 565; Kewanee v. Otley, 204

Ill. 402. Where the facts are in issue.

O‘Neill Mfg. Co. v. Woodley [6a.] 45 8. E.

684. Preliminary or provisional injunction.

Mitchell v. Colo. F. 8: 1. Co.. 117 Fed. 723. A

temporary injunction may be granted though

equities alleged are denied. Fuller v.

Schutz. 88 Minn. 372. Removal and abate

ment of nuisance. Shroyer v. Campbell [Ind.

App.] 67 N. E. 193. On conflicting evidence

it may be refused (Leath v. Hinson. 117 Ga.

589; Chickering v. Chickering [C. C. A.] 120

Fed. 69) as to material questions (Blats v.

Blats, 117 Ga. 165). A law providing that

injunction "must" issue in certain cases will

still allow discretion in other instances [Code

Prac. art. 2981. Buck v. Massle, 109 La.

776.

87. Conwell v. Neal [Gas] 45 S. E. 910.

811 Leverich v. Mobile, 122 Fed. 549.

Cf. Former Adjudication. 2 Curr. Law, 60.

89. Conltructlon of statutes: A statute

allowing an injunction in certain cases can

not be construed to mean that it will be giv

en where injury can be fully compensated

for in damages and no multiplicity of suits

will result [Burns' Rev. St. 1901, I 1162].

Wabash R. Co. v. Engleman, 160 Ind. 829.

M. Hodges v. Buell [Mich.] 95 N. W. 1078.

ll. Nat. Mech. Directory Co. v. Polk [C.

C. A.] 121 Fed. 742.

n. Clifton v. Weston [W. Va.] 46 B. E.

860. At suit of n municipal corporation to

compel removal of an obstruction of a pub

lic street without opportunity being given

An executory order of a federal court cannot be enforced by any

for its removal. after an order has been

made (Rev. St. 1898, § 1330) and served upon

him requiring its removal. Wauwatosn v.

Dreutzer, 116 Wis. 117.

03. Cooper v. Hunt [Mo. App.] 77 B. W.

483.

94. By destruction of undergrowth. tim

ber. grass and water supply. Dastervignes

v. United States [C. C. A.] 122 Fed. 80.

05- Federnl and state courts: A federal

court may enjoin proceedings in a state

court to protect its own previously acquired

jurisdiction [Rev. St. U. S. 5 720]. Stewart

v. Wis. Cent. R. Co.. 117 Fed. 782; Union L

(Ins. Co. v. Riggs. 123 Fed. 312. A court of

bankruptcy may enjoin sale of part of bank

rupt's estate. conveyed to another creditor

under a. deed amounting in equity to a mort—

gage' pending an adjudication of the ques

tion whether such transfer is usurious [Code

Ga. § 2878]. In re Miller. 118 Fed. 360.

Pending bankruptcy proceedings. the bank

ruptcy court may restrain sale of merchan

dise under a mortgage by the bankrupt more

than four months before bankruptcy, where

its value exceeds greatly the amount of the

mortgages and where their effect, though

valid, as to covering old and new goods

may be questioned. In re Ball, 118 Fed. 672.

Sufilciency of evidence to entitle creditors

in involuntary bankruptcy proceedings to

restrain the attaching creditor, the sheriff

and the purchaser from selling or disposing

of attached property pending the bankruptcy

proceeding. In re Goldberg. 11'! Fed. 692.

Where an injunction restraining plaintiff in

a. suit in the federal courts for inh'ingcment

of a. patent from assigning or releasing his

claim, was secured in a state court by a

party to the suit, a. counter injunction asked

by plaintiff in the federal court will be re

fused because of comity between the courts

and confusion from conflicting decrees.

Green v. Porter. 1123 Fed. 351.

Equity and law courts: Where equity ap
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other court by restraining its violation.“

fore which an action or proceeding is pending is insufficient."

Prejudice or bias of the tribunal be

A justice will not

be restrained from doing a certain thing as to which he has jurisdiction."

An action or proceeding will not be restrained where an adequate remedy is

afiorded by appeal or writ of error,” or by defense in the action or proceeding,‘

pears in the petition and equity has taken

jurisdiction, the trial of a case at law be

tween the same parties relating to the same

realty will be restrained so that the whole

matter may be tried in one proceeding in

equity. Goodwynne v. Bellerby, 116 Ga. 901.

Courts of different states: Where it ap

pears that a suit brought in one state was

probably for the purpose of depriving plain

tiff of the use of certain evidence in a prior

suit against him by the same person in an

other state and that such act would injure

his rights, injunction will issue in the state

of the first suit to restrain prosecution of

the latter suit pending determination in the

first suit, especially where plaintiff is re

quired to giVe a bond to pay any judgment

recovered in the first suit. Locomobile Co.

v. American Bridge Co., 80 App. Div. [N. Y.)

H.

96. Order by federal district court in

condemnation of right of way for goVern

ment canal across a highway is executory,

until the bridge has been constructed under

plans and specifications given. \Voods v.

Root [C. C. A.] 123 Fed. 402.

97. Injunction will not lie to restrain

prosecution of plaintiff's employes for an

alleged trespass. on allegations charging de

fendant, a justice_ with conspiring to un

lawfully issue warrants of arrest. Louis

ville & N. R. Co. v. Barrall [Ky.] 77 S. W.

1117. Summary proceedings against a. ten

ant will not be restrained on allegations

that defendants have elected justices friend

ly to themselves and have summoned jurors

of the same sort. so that complainant be

lieves he cannot have a fair trial. Denny v.

Fronheiser [Pa.] 56 Atl. 406.

98. Klinesmith v. Van Bramer,

App. 384.

99. Conclusions of the court after obtain

ing jurisdiction, however erroneous, will not

authorize an injunction restraining a pro

ceeding under the order for creation of a

drainage district, there being a remedy by

appeal. Stone v. Little Yellow Drainage

Dist. [Wis.] 95 N. W. 405. There being a

remedy by appeal from an order of the pro

bate court approving an appointment of a

guardian will not be restrained. White v.

Strong. 75 Conn. 308. An injunction at suit

of certain defendants in a justice's judgment,

and certain sureties on an appeal bond, on

the ground that- plaintiff by written agree

ment outside the record had covenanted not

to levy execution against them if they would

not defend in the action, should not be

denied because they had an adequate remedy

by defense on appeal. Crook v. Lipscomb,

30 Tex. Civ. App. 567. Collection of a de

fault judgment will not be restrained be

cause the pleadings show the action to have

been barred by limitations. since such ob

jection may be raised on appeal or writ of

error. Patterson v. Yancey, 97 Mo. App. 681.

An injunction will not lie on the ground that

damages have been established from an im

proper basis. Jager v. New York. 75 App.

104 Ill.

Div. [N. Y.] 268. The enforcement of an

order restraining maintenance of a nuisance

by a. house owner under the tenement house

act, will be stayed pending the hearing of

an appeal taken from the determination of

the constitutionality of the act [Laws 1901,

p. 889, c. 334]. Tenement House Department

v. Moeschen, 41 Misc. [N. Y.] 446.

1. Summary proceedings before a justice

to dispossess a tenant on the ground that

his permit had expired, will not be restrain

ed because the tenant denies such expiration

and claims a renewal of the lease, since he

may raise such question on the trial. Web

er v. Rogers, 41 Misc. [N. Y.) 662. An ac

tion for rent will not be restrained because

of invalidity of the lease in that the pro“

erty is used for gambling purposes though

the lease is under seal, the remedy being by

defense to the action. Slater v. Schwegler

[N. J. Eq.] 54 Atl. 937. “'here an action at

law was brought against attorneys in a

prior suit to recover moneys retained by

them as fees, they were not entitled to re

strain the suit and have their fees ascer

tained in equity. since there was an ade

quate remedy at law in the action sought

to be enjoined. German v. Browne. 137 Ala.

429. Where a controversy between the par

ties concerning rates of common carriers is

pending before the interstate commerce

.commission and no danger of irreparable in

jury appears, the enforcement ot‘ the rates

will not be restrained in advance of the ac

tion of the commission. Tift v. Southern

R. Co., 123 Fed. 789. A railroad company

will not be restrained from prosecuting pro

ceedings to condemn land for a right of way.

Holly Shelter R. Co. v. Newton, 133 N. C.

132, 136. That a tenant relied upon the land

lord‘s promise to extend the lease and had

not given the written notice required by it

and that the landlord had broken his prom

ise, will not warrant an injunction against

summary proceedings to eject the tenant un

der act March 21, 1772. Denny v. Fron~

heiser [Pa.] 56 Atl. 406. An injunction will

not issue to restrain a corporation from

building on land which it is proceeding to

condemn since its right to exercise the pow

er of eminent domain must be determined in

the condemnation proceedings. Boyd v. Lo_

gansport R. 8: N. T. C0. [Ind.] 69 N. E. 398.

“'here a grantee of a homestead from a.

husband after he had left his wife, by a

deed in which the wife did not join, brought

ejectment the wife cannot restrain the ac

tion because of insanity of husband when

the deed was made. since she may make that

defense in the ejectment. Larson v. Larson

[Miss.] 33 So. 717. The supreme court can

not grant an injunction before entry of final

order in summary proceedings for disposses

sion by a landlord staying the proceedings

pending a suit in that court for an account

ing of rents where the denial of rent due

because of payments of interest and water

rent liens on the property as authorized by

the lease were properly pleaded as a. de—
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or by another action or proceeding,2 or Where complainant already has adequate

relief.a
Failure of complainant to avail himself of his proper legal remedy by

appeal or defense will prevent relief,‘ unless such failure is excused by proper

circumstances.5 It must clearly appear that the action or proceeding has been,

or will be, brought.“

tense in the proceedings and the tenant ask

ed an accounting [Code Civ. Proc. §§ 2244.

2265]. Natkins v. Wetterer, 76 App. Div.

[N. Y.] 93.

2. Execution issued on a. void judgment

will not be restrained. Howlett v. Turner,

93 Mo. App. 20. Execution sale of land will

not be restrained where there is an adequate

legal remedy to protect title. Hahn v. Wil

lis [Tex. Civ. App.] 73 S. W. 1084. Injunc

tion will not lie to restrain an execution sale

to enforce a pending assessment, there be

ing a complete statutory remedy by an airi

davit of illegality. Rice v. Macon, 117 Ga.

401. Where discovery is allowed by statute

in suits at law prosecution of several actions

for injury to realty will not be restrained

because defendant will require discovery as

to the title and interest of each complainant

[Shannon's Code, § 5684]. Ducktown S., C.

& 1. Co. v. Fain, 109 Tenn. 66. If ordinary

condemnation proceedings and payment of

damages in advance will not sufficiently com

pensate an owner for property taken for pub

lic use. he will be left to his remedy at law

and cannot restrain the proceedings unless

insolvency or some other special circum

stance appears. Bronson v. Albion Tel. Co.

[Neb.] 93 N. W. 201, 60 L. R. A. 426. \Vhere

defendant in a suit alleges no facts other

than a demand for money judgment, so as to

entitle him to an injunction and the motion

papers impute no act which if done pending

the action would affect his judgment, the

injunction is improperly granted though he

is entitled to such a remedy in civil action

for purpose of a counter-claim. Forman v.

Heaicy. 11 N. D. 563. An injunction will not

lie to restrain the sale of lands under execu

tion against an agent of plaintiffs, where

the alleged title by limitations founded on

his possession. which if adverse to them

would have invested him with title. and such

allegations are contradicted by other allega

tions of the petitioner showing that they

were minors until less than four years be

fore beginning the suit_ their remedy being

trespass to try title against the purchaser.

Brown v. Ikard [Tex. Civ. App.] 77 S. W. 967.

Where it is alleged in a. bill for injunction

that many plaintiffs in as many original

suits unlawfully combined under an agree

ment to institute such suits which were b0

gun at about the same time for the purpose

of harassing complainant. agreeing with at

torneys for contingent fees. the particular

terms of such agreements being unknown to

complainant so that it could not prove them

except by discovery of the defendants found

ed on the right to relieve on discovery and

not the unlawful combination so that the bill

was insufficient. there being a legal remedy

for discovery. Ducktown 8.. C. & I. Co. v.

Fain, 109 Tenn. 56. Service of a writ of

ouster of ejectment will not be restrained

when it appears from the face of the petition

for injunction. that petitioners as defend

ants in the ejectment are claiming under

condemnation proceedings. brought after the

l

flnal ejectment judgment, which were void

under the statute for failure of notice to the

land owner. Board of Education v. Aldredge

[Okl.] 73 Pac. 1104.

8. Where suits which stock holders are

seeking to enjoin a corporation from dismiss~

ing, are either dismissed at the time or are

enjoined by the court in which they are

pending from being dismissed, or have been

decided favorably to plaintiffs. and officers

sought to be removed have resigned, the in

junction is properly refused. Hallenborg v.

Cobre Grande Copper Co. [Ariz.] 74 Pac. 1052.

4a Execution of a judgment of disposses

sion of a. tenant will not be restrained where

the latter has not appealed. Featherston v.

Carr [N. C.] 46 S. E. 15. Collection of a

judgment will not be restrained because of a

defense which might have been made at the

trial, unless complainant shows that he was

prevented from making such defense by

threat or accident and could not accomplish

it by reasonable care or diligence. Kline

smith v. Van Bramer, 104 Ill. App. 384. In

ability of a party and his attorney to be

present at trial to make defense, because of

the prevalence of smallpox, and refusal of

the other party with knowledge thereof to

postpone. will not entitle the first to an in

junction ngainst the judgment, since another

attorney should have been procured to at

tend and ask for a continuance, if the testi

mony of the absent party was necessary,

and on failure thereof to request a. new trial

and this being refused to take an appeal.

Auitman. Miller & Co. v. Higbee [Tex. Civ.

App.] 74 S. W. 955.

5. Where a judgment defendant first

learns of the defense to the action after

trial. collection of the judgment will be re

strained. Polarek v. Gordon. 102 Ill. App.

356. Where a judgment was rendered by a

justice against a non-resident plaintiff who

had neither an office nor agent in the state,

without service of process other than statu

tory notice to s. non-resident defendant, it

may be restrained at suit of plaintiff with

out his showing a valid defense to the ac

tion. August Kern Barber Supply Co. v.

Freeze [Tex.] 74 S. W. 303. Where defend

ant was absent from home when summons

was served upon him by leaving a copy at

his usual place of residence and did not re

turn for more than a month after such serv

ice and fails to find the copy of the writ and

has no notice of the pendency of the action

or that judgment has been rendered against

him until too late to make a defense. he is

not guilty of laches so as to prevent an in

junction agalnst the judgment. Strow-'

bridge v. Miller [Neb.] 94 N. \V. 825.

6. Equitable owners of title to land whose

trustees stand ready to convey and threaten

no breach of trust. cannot restrain the sale

of the trust property under an execution

against a stranger to the paper title though

their title rests in parol. Brown v. lkard

[Tex. Civ. App.] 77 S. W. 967. An sign-~

ment by the holder of a note that he will
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Complainant must show such equitable rights or legal title as will warrant

protection.T Peculiar equitable grounds,
such as irreparable injury,8 multiplicity

of suits,“ fraud," or insolvency of the other party,“ or inadequacy of the allow

release certain parties from liability thereon

or on a judgment rendered against them.

and that no execution shall issue against

their property. will not warrant injunction

against the judgment and execution until

levy is actually made on the property.

Crook v. Lipscomb, 30 Tex. Civ. App. 667.

7. That the judgment debtor was not

served with summons will not be ground for

restraining execution where he fails to al

lege or prove a defense or other equity.

Foust v. Warren [Tex. Civ. App.] 72 S. W.

404. A mere threat to take legal proceed

ings, is not sufficient to prevent application

of the rule that laches will deprive com

plainant of his right to an injunction.

Holt v. Parsons [Ga] 45 S. E. 690. Fore

closure of a mortgage- by sureties will

be restrained on an allegation that time

of payment was extended without their con

sent thereby discharging them until the

question of such extension is determined.

Smith v. Parker, 131 N. C. 470. An action

by the payee of a note will not be restrained

at instance of the maker, because the payee

on being tendered the amount of the note

with condition that the maker should de

liver s. bond for title in which the note was

described. failed to execute and deliver such

conveyance as was called for in the bond.

Morris v. Continental Ins. Co.. 116 Ga~ 53.

An injunction sought by an administrator

against interference of another in a sale of

personalty_ will not be granted on a prayer

asking that the sale be allowed to proceed

and protection be given to the oflicers of the

sale and the bidders in taking the property

bought, where it appears from the bill itself

that the title of the property is in question.

Crossland v. Grassland, 53 W. Va. 108. A

petition by a tenant to enjoin execution of

a warrant of dispossession, will not lie

where it alleges merely that plaintiff was

unable to give the bond and security requir

ed by the statute, and that she was not a

tenant but the owner of the premises, where

uncontradicted evidence hows a contract of

tenancy. Johnson v. Thrower, 117 Ga. 1007.

Where an order appointing a receiver and

directing him to take possession of the prop

erty ot a corporation at once was aflirmed on

appeal, his authority being suspended only

until final determination of such appeal, the

appellate court will not restrain him from

taking possession pending appeal by the cor

poration from judgment in the main action,

it not being essential to the appeal [Burns’

Rev. St. 1901,§ 1295]. Chicago 8; S. E. R. Co.

v. Kenney [Ind. App.] 68 N. E. 20.

8. Where a criminal prosecution is threat

ened to prevent the exercise of civil rights

conferred by law, injunction will lie to pre

vent injury to property or business endan

gered. Ga. R. & B. Co. v. Atlanta [Ga] 45

S. E. 256. Summary proceedings before a

justice to dispossess a tenant on the ground

that his permit had expired, will be re

strained where the tenant claims a renewal

of the lease and it appears by the complaint

and affidavits that his life would be endan

gered by removal from the premises. Web

er v. Rogers, 41 Misc. [N. Y.] 662. An in

junction will lie to restrain execution of a

removal warrant against a. lessee where

jurisdiction was not acquired because of de

fective pleadings and it appeared that the

term had not expired and that irreparable

injury would result to the lessee [Code Civ.

Proc. § 2265]. Kazis v. Loft, 81 App. Div.

[N. Y.] 636. A party to a contract to buy

securities on margin, who has reasonable

cause to believe that the other party has no

intention to perform by actual receipt of se

curities and payment, may hava jurisdiction

to restrain foreclosure of a mortgage given

and compel surrender of note given as inci

dental to his remedy by action to recover

payments made or value delivered [Sts. 1890,

c. 437, § 2]. Rice v. Winslow, 182 Mass. 273.

9. Wright v. Superior Ct. of Santa Clara

County, 139 Cal. 469, 73 Pac. 145. A judg

ment creditor will be restrained from bring

ing a multiplicity of garnishment proceed

ings against the wages of laborers, me

chanics and clerks absolutely exempt by

law from process. Siever v. Union Pac. R.

Co. [Neb.] 93 N. W. 943. Where plaintiffs

had recovered judgment before a justice for

possession of leased premises and for rents.

and on appeal to the superior court it clear

ly appears from the record that all matters

in dispute can be settled in the pending ac

tion, an injunction is properly granted re

straining plalntii‘ts from prosecuting month

ly suits for rent where plaintiff will not

be injured by such injunction. defend

ants having given a bond securing rents and

damages. Featherstone v. Carr, 132 N. C.

800. An injunction to restrain execution on

a judgment in an action by a lessor. a mar

ried woman. to recover the premises from

an assignee of the lessee at the end of a two

year term. though privilege of renewal to

five years was given, on ground of invalidity

of the lease for failure of the husband to

execute as required by statute, will not lie

within the rule of a former injunction se

cured by the assignee to restrain her month

ly suits for rent pending his appeal in an

action by her for back rent as vexstious

litigation where he had given suincient

statutory bond for her protection on the ap

pgal. Featherston v. Carr [N. C.] 46 S. E.

10. An order of the probate court direct

ing sale of realty obtained by fraud and

without notice to the aggrieved party, will

be restrained in execution. Demaris v.

Barker [Wash.] 74 Pac. 362.

11. Collection of judgment will be re

strained in order to enforce set-oi! where

judgment creditor is insolvent (Commercial

State Bank v. Ketchum [Neb.] 96 N. W. 614)

or to establish a counterclaim (Norton v.

Wochler [Tex. Civ. App.] 72 S. W. 1025).

Where a bank was hopelessly insolvent when

it received drafts as a collecting agent, an

action by the receiver of the bank to re

strain the prosecution of an action in the

court of another state whereby the collection

of assets of the bank which passed to him as

receiver is prevented or interfered with, is

well founded. Davis v. Butters Lumber Co._

132 N. C. 233.
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able legal remedy," are sufiicient. Plaintifi’s failure to pay costs on voluntary

nonsuit will not give the right to restrain his subsequent suit." Proceedings to

reach property exempt by law,“ or in another state to reach property or credits

exempt by laws of the debtor’s domicile, will be restrained.“ Enforcement of ex

pired liens will be prevented.“ Application of the principles to certain particular

cases will be found in the footnotes.17

Persons not parties to an action cannot restrain it," nor will injunction issue

12. Where a receiver seeks an injunction

to prevent a resident creditor from suing the

corporation. for which the receiver had been

appointed in a. foreign state. there is no ade

quate remedy at law. Davis v. Butters Lum

ber 00., 132 N. C. 233. A suit having been

commenced to cancel complainant’s stock

subscription and to recover the amount paid

thereon. an action at law in another federal

court subsequently brought on a subscrip

tion, where a full and adequate remedy to

complainant cannot be afforded. will be re

strained. though a third suit is pending in

the state court to wind up the corporate af

fairs. Monumental Sav. Ass'n v. Fentress.

125 Fed. 812. The collection of a liquor tax

may be restrained, where no adequate rem

edy at law exists in favor of the tax payer

and he is compelled under the laws of a cer

tain state to submit to the decision of a

special tribunal from which there is no

appeal and can only recover back his taxes

after payment under protest by separate

actions against the municipalities among

whom it has been distributed and as to the

state is entirely without remedy. Pyle v.

Brenneman [C. C. A.) 122 Fed. 787. Where

it appears in an equitable proceeding that

the sheriff is about to sell land of great

value in bulk under a mortgage and general

execution in favor of the same plaintiff.

and that it will not bring its full value. thus

leaving unsecured creditors without means

of realizing on their claims, and that it

might be sold separately without damage to

plaintiff and to the benefit of such creditors,

an injunction may be issued at their suit to

restrain the sale. Reynolds. etc.. Mortg. Co.

v. Kingsberry [Ga] 45 S. E. 286. Since scire

facias on forfeited recognizance is to be re

garded as original process in a special pro

ceeding. the validity of the preceedings for

forfeiture of hail of a non-resident of one

state indicted for conspiracy in the federal

district court of another state. is sufficiently

doubtful, where the scire facias issuing on

the bail bond was never personally served

on the debtor to justify the federal circuit

court in another state from restraining.

pendente lite. its marshal from enforcing

execution on the ball against property lo

cated within the district. Kirk V. U. 8., 124

Fed. 324.

13. Where a non-suit was taken by plain

tiff. costs being given to defendant. and

afterward plaintiff commenced another ac

tion for the same purpose in another county.

the court in which the latter action was

pending could stay further proceedings un

til the costs in the first action were paid by

plaintiff so that injunction would not lie in

the court of the first action to restrain the

second action without the payment of such;

costs. Wabash R. Co. v. Sweet [ll/Io. App.]

77 S. W. 123.

14. Foreclosure of a chattel crop mort—

gage executed by the husband alone on the

property belonging to him and exempt from

execution will be restrained. Kindali v.

Lincoln H. 8: I. Co. [Idaho] 70 Pac. 1056.

15. A creditor living in the same state

with his debtor will be restrained from

prosecuting an action in another state to

evade exemption laws of the first state.

Biggs v. Colby [Ind. T.] 69 S. W. 510; Mar

garum v. Moon. 63 N. .1. Eq. 586. An em

ploye may restrain his creditor who has as

signed his claim to a non-resident to en

able attachment of wages in a foreign juris

diction from prosecution of suit in such ju

risdiction. Galbraith v. Rutter, 20 Pa. Super.

Ct. 554.

16. Sale under a decree foreclosing a me

chanic's lien, may be restrained at the suit

of mortgagees of the property who were not

made parties to the action to enforce the

lien. where the statutory period for enforce

néeant has expired. Martin v. Berry. 169 Ind.

5 .

17. Enforcement of a common law judg

ment may be enjoined (Brooks v. Twitcheil.

182 Mass. 443) and summary proceedings to

eject a lessee—Act March 21. 1772 (Denny

v. Fronheiser [Pa] 56 Atl. 406). An injunc

tion will not lie to restrain an action against

a corporation where the court had no au—

thority to appoint a receiver for the corpora

tion. Zeltner v. Henry Zeltner Brew. Co..

79 App. Div. [N. Y.] 136. In an action for

rescission of an executed contract for the

sale of certain go'ods. plaintiff cannot. by

admitting in his complaint liability for other

goods, restrain an independent action by de

fendant to recover for the latter. Kern

good v. Pond, 84 App. Div. [N. Y.] 227. An

execution of a warrant of dispossession in

summary proceedings by a landlord will be

restrained where before issuance he refused

the tender of rent and costs made according

to statute by the tenant. Asbyli v. l-laims,

38 Misc. [N. Y.] 578. Advertisement and

preparation for sale under a power in a se—

curity deed is not a pending proceeding

which may be restrained by the superior

court of the county where the land is and the

sale is to be made where the grantee resides

in another county [Civ. Code 1895. Q 4950].

Meeks v. Roan. 117 Ga. 865. Where attor

neys claiming fees from non-resident clients

omitted to demand them by bill of items or

otherwise before bringing a. foreign at

tachment against the clients and to notify

the clients of such attachment in which they

made no defense, the clients are entitled to

restrain sale or other proceedings under nt<

tachment judgment until opportunity is giv

en to defend on the merits. Truitt v. Dar

nell [N. J. Ed.) 55 Ati. 692.

18. Complainants not parties to a. suit to

recover possession of land which they had

‘sold to defendants in the suit. were not on

titled to restrain plaintiff in such suit from
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against persons whose interest in the proceeding sought to be restrained has

ceased.19 A bill to restrain a judgment will not be viewed so strictly where de

iendezipt is an administrator, without personal knowledge of the matter in litiga

1on. '

(§ 2) C. Acts of public or municipal bodies or officers.—Acts merely min

isterial in character will not be enjoined.21 An individual cannot ask restraint

to protect public rights unless he shows special injury to himself.22 Protection

of public rights regardless of personal motive is sufficient ground for restraint of

corporate acts by a taxpayer.23 A railroad company may restrain enforcement

of a proposed tariff schedule where it appears that the returns thereof would re

sult in taking company property without due process of law.“

Organization or alteration of municipaMica—Organization of a drainage

district will not be prevented where complainant could have defended in the pro

ceedings,” but otherwise as to arbitrary attempts to alter a school district bv

county superintendent.26 It must appear, in such a case, that restraint is neces

sary to preserve rights.”

Exercise of police power; acts of police officers—Enforcement by a city under

a void revocation of a permit to remove a building within fire limits,28 or wrong

ful interference by city oiiicers with repair of a building originallv lawfullv con

structed and damaged by fire, will be prevented.29 Where the reinoval of.water

mains and fire hydrants by a city was determined to be for the public welfare,

one pri 'atc consumer will not be entitled to injunction, though his property is

prosecuting or enforcing a judgment for his

possession. Hooper v. Birchileld [Ala] 35

So. 351.

19. An injunction will not issue in favor

of the debtor to restrain his creditor resid

ing in the same state from attaching credits

due in another by the laws of the state

where they live, where it appears that the

creditor had assigned the claim to the plain

tiff in the flin'cign proceedings, since the

creditor thereby lost control of such proceed

ings. Margarum v. Moon, 63 N. J. Eq. 586.

20. Polarek v. Gordon, 102 Ill. App. 356.

21. Selection of newspaper to publish re

sult of local option election. Sweeney v.

Webb [Tex. Civ. App] 76 S. \V. 766. Publica

tion by secretary of. state of proposed con

stitutional amendments. People v. Mills, 30

C010. 262, 70 Pac. 322. Act of county com

missioner's court in declaring and D"l)lish

ing result of election is ministerial and can

not be restrained by federal court [I]. S. Rev.

St. § 720]. August Busch & Co. v. Webb.

122 Fed. 655. Letting contracts. Tanner v.

Nelson, 25 Utah, 226, 70 Pac. 984.

22. Attempt to restrain persons from act

ing as common council until right to so act

is. determined. Landes v. Walls. 160 Ind. 216.

Allowance of municipal contracts. Rand,

etc.. Co. v, Hartranft, 29 “rash. 591, 70 Pac.

77; YVilkins v. Chicago, etc.. R. Co. [Tenn.]

75 S. W. 1026. Use of public auditorium.

Amusement Syndicate Co. v. Topeka [Kan]

74 Pac. 606. A bill to restrain city authori

ties from changing the use of a building

from an English German school to a colored

high school, filed by complainants as tax

payers and alleging injury to all property

in the city by the change. but failing to

allege. that complainant’s property was in

the immediate vicinity of the building or

would suffer special injury by the change

shows no such special interest distinct from

that of the general public. Davidson v. City

Council of Baltimore, 96 Md. 509.

23. Rev. St. 5 1778. Raynoids v. Cleve

land, 24 Ohio Circ. R. 215.

24. Reduction of earnings below amount

of operating expenses. \Vallace v. Ark.

Cent. R. Co. [C. C. A.] 118 Fed. 422. A rail

road company whose rates are reasonable

and not discriminative, is entitled to a pre

liminary injunction against enforcement of

a reduction of rates on a prima [ricie show

ing that for many years it has earned much

less than the legal rate of interest in the

locality where its road is situated and has

given a bond to indemnify all persons in

i'ired by the issuance of the injunction.

gofinisvllle & N. R. Co. v. Brown, 123 Fed.

-i .

25. W'here property owners had notice of

a proceeding for establishment and oppor

tunity to appear to try the questions in

volved therein, there was due process of

law. Stone v. Little Yellow Drainage Dist.

[YVisJ 95 N. W. 405.

26. School Dist. No. 44 v. Turner [OkL]

73 Pac. 952.

27. A tax payer and resident of the part

of a. certain school district which was after

ward excluded i‘rom the district by subse

quent statute. cannot enjoin the old board

of education from transferring school prop

erty of such part to the new board, and the

new board from performing their duties as

to such property. because of the unconsti

tutionality of the later law. where no irrep

arable injury appears and the injunction is

not necessary to preserve the status of the

parties [Laws 1863. c. 360. modified by Laws

1902, c. 494]. Johnson v. Kingston Board of

Education. 38 Misc. [N. Y.] 593.

28. Lerch v. Duluth, SS Minn. 295.

29. Roanoke v. Bolling [Va] 43 s. E, 343_
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thereby rendered practically valueless.’o The police department will not be re

strained from exhibiting or publishing the photograph of a person supposed to

have committed a crime on the ground that a trespass was committed against him

in compelling him to sit for the photograph; nor will a mandatory injunction

issue to compel destruction or surrender of the negative and records of his Bertil

lon measurements."

Exercise of eminent domain—The taking of private property for public pur

poses without compensation,82 grant or proper proceedings,38 or interference in

property rights," will be restrained, but not if complainant had or has proper

redress at law,“ or has acquiesced in the use.”0 The owner of superior rights to

waters of a stream in Nebraska, as against one appropriating them, cannot restrain

diversion of storm or flood waters for a use decreed beneficial by statute, no injury

being shownf'

Issuance of municipal bonds—Issuance and collection of taxes for payment

of municipal bonds may be restrained because they exceed the statutory limit of

indebtedness," but issuance will not be prevented because of irregular appoint

ment of bond trustees.“n Where all municipal bonds issued under statutes must

be executed and sealed in a certain manner, an innocent holder may restrain a

20. Asher v. Hutchinson W., L. & P. Co.. title in fee. Lunkenhelmer Co. v. Cincin

-;fi Kan. 496. 71 Pac. 813. nati. 23 Ohio Circ. R. 617.

3!. Owen v. Partridge, 40 Misc. [N. Y.] 35. Injunction will not lie to restrain

415. dock commissioners of Greater New York

33. Though there is a controversy as to from unauthorized use of land taken for a

the title or boundary of the land. Foley V. vstreet. until after construction of the street

Doddridge County Ct. [W. Va.] 46 8. E. 246. is begun. where they had unreasonably de

fine in exclusive possession of land under layed such construction_ the remedy for such

a contract to purchase who has paid a con- neglect being mandamus to compel the lay

siderable portion of the price may restrain a. ing out. Coleman v. New York, 173 N. Y.

city and its contractor from taking such land 612. Where a. grantor or his assigns may

for a public street until proper proceedings recover at law the value of any rights of

are had and damages paid or tendered. Oi- property or otherwise because of the taking

son v. Seattle. 30 Wash. 687, 71 Pac. 201. of possession of a. pier by a. city for public

Where several years after conveyance of use. injunction will not lie. Knickerbocker

streets and alleys In a certain addition by Ice Co. v. New York, 85 App. Div. [N. Y.J

the county to a city for public use, which 530. The city will not be prevented from

included land occupied adversely by plain- acquiring an easement in a creek. where the

tiff‘s predecessors in title, the city requested complainant was a. party to the appraisal

an owner to recognize its right to the land in condemnation proceedings to acquire such

and he refused asserting title in himself and easement and made no objection to jurisdic

crected valuable buildings on the land, the tion or the rights of the city as to the ease

city making no claim until years later the ment. or as to legality of laws or ordinances

opening of an alley by the city requiring under which it proceeded [Code Civ. Proc. i

the destruction of such building. is proper- 1357 and Rochester City Charter]. Hooker v.

ly enjoined. Crlgler v. New Mexico [Mo.;Rochester, 172 N. Y. 665.

App.] 74 S. W. 384. An estate by curte‘sy| 36. An injunction will not issue to re

will entitle plaintiff to restrain opening utistrain a. city from using a street until

streets through lands. Schooling v. Harris- passage of an ordinance vacating an alley

burg_ 42 Or. 494, 71 Pac. 605. which is alleged to be part of the considera

83. A city may be restrained from taking tion for permission to take plaintiff's land

a strip of land belonging to a. private owner for the street, where the judgment condemn

of a. public street without prescription. dedl- ing the land for the street became final with

cation. or condemnation. Baya. v. Lake City his consent. and after commencement of the

[Fla.] 33 So. 400. That. equity will not in- suit and for eight years before trial the

terfere with the enforcement of criminal street had been opened and used and plaintiff

laws and neither aid nor obstruct criminal made no effort to prevent such use but paid

courts in the exercise of their jurisdiction. improvement assessments thereon. Bigciow

will not deprive it of power to restrain u v. be: Angele [Cal.] 76 Fee. 111.

continuing injury to property or business by 87. Crawford Co. v. Hathaway [Neb.] 93

taking property for public use without dedi- N. W. 781.

cation or other grant or compensation. Ga. 88. By county commissioners to pay for

R. a B. Co. v. Atlanta [Ga.] 45 S. E. 256. construction of the highway in a. town-shin.

:4. An owner of property abutting on it their action not being judicial in clmrni'ier

space designated in a plat duly recorded as [Acts 1899_ p. 26]. Owen County Com'rs v.

“public space." may have an injunction Spengler. 159 Ind. 575.

against interference with his interest in 30. Givens v. Hillsborough County [FlzL]

Iuch Ipacs. though he is not entitled to u 35 So. 88.
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city issuing bonds as to which a mistake was made by officers in the use of the

corporate seal, from setting up absence of its corporate seal as defense to an ac

tion on the bonds.“

Allowance of municipal claims or awards.“——A taxpayer may restrain pay

ment of illegal municipal claims without a showing of special injury.“ A school

superintendent is not authorized by statute in Indiana to restrain township trus

tees from paying a teacher for services from school revenue." A complaint by a

taxpayer to restrain payment of an award by the county board against the county

on certain conditions was not insufficient for failure to state a cause of action

against the claimant in that she would reject the award “

Granting licenses or franchises.—Invalidity of a privilege or franchise by

a municipality, amounting to a contract, cannot be ground to restrain the grantee

from acting because of lack of power in the municipality or forfeiture by the

grantee by noncompliance with conditions,“ but the holders of a franchise may

restrain interference by the city with their rights thereunder.“ Certiorari, not

injunction, is the proper method to test validity of a dram-shop license, where

the. facts necessary to such determination appear of record, unless there is fraud."

Mandatory injunction will not issue to compel a board of pharmacy to reject the

application of one seeking registration as a. pharmacis .“ A promise by an ap

plicant for a liquor license to plaintifi, to withdraw the license, will not entitle

plaintiif to restrain the excise commissioners in granting the license, where plain

tiif was not led thereby to neglect to take any proceedings against its allowance."

Assessment or collection of taxes—Proceedings for assessment or collection

of taxes will not generally be restrained at suit of a taxpayer in absence of fraud

or spoliation,“° or of jurisdiction of the taxing authorities,“ or excess of statu

Deflance v. Schmidt [0. C. A.) 123

Fed. 1.

41. Sufficiency of facts to show fraudu

lent collusion on the part of municipal 0f

ficers in allowing invalid claims against the

municipality to be prosecuted to judgment

to justify taxpayers in seeking restraint of

collection of the judgment. Baich v. Beach

[Wis.] 95 N. W. 132.

42. Misappropriation of public funds or

abuse of corporate powers by a. municipality.

Inge v. Public Works of Mobile, 136 Ala.

187. Payment of alleged illegal claims by a

county. Rogers v. Westchester County Sup'rs,

1'! App. Div. [N. Y.] 501. Any taxpayer of a

school district may seek restraint of pay

ment under a void contract by the board of

school trustees. Nuckols v. Lyle [Idaho] 70

Pac. 401. Payment of an illegal award by a.

county board may be restrained at suit of a

taxpayer. since after payment he would have

no remedy by suit against the grantor and

county treasurer. Klrcher v. Pederson

[Wis.] 93 N. W. 813. Vi'here public omcers

by fraudulent collusion neglect their duties

respecting taking of a judgment against the

municipality for invalid claims, tax-payers

acting seasonably may restrain collection of

the judgment. Bale!) V. Beach [Wis.] 96 N.

W. 132.

43. Burns’ Rev. St. 1901, N 5903, 2911.

McGregor v. State [Ind. App.] 68 N. E. 315.

44. The action was not against her but

the county ofl‘lcers. Kircher v, Pedal-son

[VVis.] 93 N. W. 818.

45. Contract with city for garbage cre

mation. Cal. Reduction Co. v. Sanitary Re

duction Works (C. C. A.] 126 Fed. 29,

40. Where a city, after granting a. tele

phone franchise for the use of the streets

and construction and operation of the plant

had begun. attempted to compel the removal

of the poles and wires without lawful au

thority and during the life of the fran

chise, by an ordinance prohibiting extension

or maintenance unless a. franchise should

be obtained by the company under penalty

of a fine and by resolution requiring re

moval of the poles and wires and directing

removal by the marshal after a certain day.

the trustees in the trust deed from the com

pany covering all the property and fran

chise may sue to protect the property by re

straining unlawful interference by the city,

they being entitled to assume that the di

rections of the city would be carried out.

Old Colony Trust Co. v. Wichita, 123 Fed.

762.

47. Injunction against maintenance of

dram shop. Cooper v. Hunt [Mo. App.] 77

S. W. 483.

48. The duties imposed on the board by

Acts 1902, p. 276, c. 179, § 8, are discretionary

and no fraud appeared. Henkel v. Millard

lMdJ 54 Atl. 657.

49. Cooper v. Hunt [140. App.] 77 S. W.

483.

60. Because of excessiveness. Covington

v. Shinkle, 26 Ky. L. R. 73, 74 S. W. 652.

Where a. board of equalization exercised dis—

cretion and Judgment in the assessment of

taxes though the Judgment is erroneous.

Cochise County v. Copper Queen Consol. Min.

Co. [Arlz.] 71 Fee. 946.

51. Special assessment by village board.

Bemis v. McCloud [Neb.] 97 N. W. 828;
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tory limit," or overvaluation of property," or exemption of property taxed.“

Generally there is a remedy by objection or review in the proceedings,“ or by

payment and action for recovery,“ or other proceeding." Acquiescence in the

proceedings will prevent relief." One is estopped by the conduct of a predecessor

in title which would result in a fraud if disregarded.“ Collection of a tax will not

be enjoined if all taxes sought to be enjoined are not invalid,“ unless the valid por

tions are separable.“ It must appear that the ofiicer is threatening or seeking to

levy.‘2 A remedy given by the Ohio statute to enjoin illegal levy of tax assessment

or collection may be enforced by the federal courts on their equity side.“ Collection

of taxes on national bank stock will not be restrained because no notice was given

of assessment or because of over-assessment, before payment or at least tender of

taxes due under complainant’s own theory ;“ nor because of its assessment at actual

value while realty is assessed at less value, though no other remedy exists."

Matters pertaining to municipal contracts.°°—Generally a private person must

show special injury to prevent letting or execution of municipal contracts," but

Wright v. Louisville & N. R. Co. [C. C.

A.] 117 Fed. 1007. The federal government

has no efficient remedy at law such as will

prevent the restraint of unlawful taxation

by a state of permanent improvements and

personal property used in the cultivation of

Indian lands. U. S. v. Rickert, 188 U. S.

432. 47 Law. Ed. 532.

52. Where county commissioners exceed

the statutory limit of taxes by assessment

for road construction. a person injured has

no appeal under law giving a. right of ap

peal from the commissioners’ decisions

where they are judicial in their nature since

such decision is a. matter of ministerial

character [Acts 1899. p. 26. construed with

Burns” Rev. 8t. 1901. i 7859]. Owen County

Com‘rs v. Spangler. 159 Ind. 575.

53. Arbitrary and oppressive over-valua

tion of property by board of equalization.

Cochise County v. Copper Queen Consol.

Min. Co. [Ariz.] 71 Pac. 946. A complaint

asking restraint of extension of taxes Is

not demurrable for failing to state that re

lief had been sought from the county board

of review where the question was primary

valuation of property which was not within

the statutory powers of the board [Acts

1891. p. 199 and Burns‘ Rev. St. 1901, 5 8532].

Stephens v. Smith, 80 Ind. App. 120.

54. Levy of a. tax on property donated

and used solely for educational purposes.

Linton v. Lucy Cobb Inst.. 117 Ga. 678.

85. Where there is a remedy under stat

utes for review of tax assessment and for

its recovery after payment. there is no dan

ger of a multiplicity of suits. Ind. Mfg. Co.

v. Koehne. 188 U. S. 681. 47 Law. Ed. 651.

Collection of excess of taxes assessed against

land for a public road which resulted from

a mistake of the officers as to its extent.

will not be restrained, the remedy being by

correction of the mistake on certiorari.

banning v. Chosen Freeholders of Mercer

County. 64 N. J. Eq. 161. Transmission of

a special assessment for a sewer to the

munty auditor, where the owner has ample

remedy at law. if the asssessment is illegal,

by filing objections and trial at law in pro

ceedings to collect the assessment [Gen.

Laws 1901, c. 167, and Gen. St. 1894. i 1584].

F‘ujder v. Altkin. 87 Minn. 445.

5.. Fraud is insufficient to warrant in

junction against collection of a personal

property tax by a town.

126 Fed. 817.

67. A property owner cannot restrain vii

lage authorities from transmitting to the

County Auditor a statement of the amount

of a special assessment for sewer construc

tion where he has an adequate remedy at

law, if the assessment is equal in proceeds

to enforce the improvements which have al

ready been begun [Gem Laws 1901, c. 167

construed with Gen. St. 1894, Q 1584]. Kerr

v. Waseca. 88 Minn. 191. Mere errors or

excess in the valuation of property for tax

ation, or statutory injustice is capable of

remedy at law. Cochise County v. Copper

Queen Consol. Min. Co. [Ariz.] 71 Pac. 946.

58. A lot owner cannot restrain sale of

her property for the amount due on a bond

for street improvements where it appears

that the property belonged to her husband

during preliminary proceedings regarding

the improvement and issuance of the bond.

that the improvements were made at his re

quest. that he made no appeal to the city

council and did not object at any step of

the proceedings but requested that certain

of them be taken. Cummings v. Kearney

[0:11.] 74 Fee. 759.

Nye v. Washburn.

59. Cummings v. Kearney [CaL] 74 Fee.

759.

60- Parkinson v. Jasper County Tel. Co.

[Ind. App-l 67 N. E. 471.

01. A void increase in taxes is separable

from the original assessment so that its ex~

tension may be enjoined. Cox v. Hawkins.

199 111. 68.

W- Smith v. Smith, 169 Ind. 388.

63. Lander v. Mercantile Nat. Bank [C. C.

A.] 118 Fed. 785.

M. People's Nat. Bank v. Marye.

S. 272.

85. It will be presumed that the oflicers

acted fairly where the valuation in the class

is uniform. Mercantile Nat. Bank v. New

York, 172 N. Y. 86.

00. Injunction protecting rights under

contract for construction of Manhattan sub

way. McCabe v. Hunt. 40 Misc. [N. Y.] 466.

67. Property owners who have no prop

erty abutting on a street about to be closed

under a contract with the city. have no such

peculiar interest as will authorize them to

restrain execution of the contract on the

191 U.

iground that it is not properly limited as to



412 2 Our. Law._INJUNCTION § 20.

taxpayers may restrain the making or completion of such contracts for irregu

larity which will result in misapplication of public funds,” especially where the

ground is protection of such funds,“ but complainant must act seasonably,To and

the acts must not be judicial in character,“ and a showing of regularity will

prevent restraint]z

necessary to its validity."

A contract will not be restrained where a popular vote is

Matters pertaining to oflice and elections—Injunction will not lie to prevent

holding a public election authorized by law,“ or the declaring and publishing of

time. Wilkins v. Chicago, etc., R. Co. [Tenn.]

75 S. W. 1026.

Publishing contracts: An injunction will

not lie to restrain a county board from re

jecting books adopted by the state board

under contract with a certain publisher, in

certain grades of schools, where it is not

shown that the failure to use such books re

sulted in damage to the publisher. Rand.

McNally & Co. v. Hartranft, 29 Wash. 691,

70 Pac. 77. A publisher is not entitled to

restrain breach of a contract with the board

of education by substitution of another text

book, there being an adequate remedy at

law. Attorney General v. Board of Educa

tion [Mich.] 95 N. W. 746.

68. Improper award of contract: Award

of printing contract to newspaper whose

bid. was larger than that of another result

ing from arbitrary will of the city council

[Charter City of Seattle, § 31]. Puget Sound

Pub. Co. v. Times Printing Co. [\VashJ 74

Pac. 802. Sufiiciency of evidence to show

favoritism in award of a municipal contract

for sewers to warrant restricting levy and

collection of special tax therefor. Grune

wald v. Cedar Rapids, 118 Iowa. 222. Sign

ing and delivering of a contract for street

lighting may be restrained at suit of a tax

payer because the proper course provided by

charter has not been followed in awarding

the contract, without waiting for perform

ance in material respects. Schit‘fman v. St.

Paul, 88 Minn. 43. Where work has begun

under a contract awarded to one other than

the lowest bidder when suit is commenced,

injunction against further proceeding in

the work is the only remedy. so that the con

tract may be set aside and referred back

to the officials for proper proceedings [Rev.

St. 5 794]. Akron v. France. 24 Ohio Circ.

R. 63.

Irregularitien in performance: Where a

municipal improvement is not being con

structed according to the ordinance provid

ing for it. \Vells v. People, 201 II]. 435.

Performance of an illegal contract for a

public improvement by a. city may be re

strained by a tax payer. Inge v. Board of

Public \Vorks. 135 Ala. 187. A tax payer

may restrain the use of worthless materials

by a contractor who had agreed with the

board of supervisors to use certain materials

in macadamizing a road. since its right to

sue for damages on his bond was inade

quate. Miller v. Bowers, 30 Ind. App. 116.

\Vhere an ordinance authorizing a corpora

tion to furnish water to a city and its in

habitants is invalid because pledging the

tax payer to sustain a private enterprise,

the city may be restrained from receiving

water and making payment from its reve

nues, Scott v. La Porte [Ind.] 68 N. 1:}. 278.

Unwarranted departures from a paving con

tract by which a city will be defrauded,

will authorize issuance of injunction at

suit of tax payers though the city is not

bound to accept the work unless in accord

ance with the specifications, regardless of

the fact that no objection was made by the

city inspector. Central Bituiithic Pav. Co.

v. Manistee Cir. Judge [Mich.] 92 N. W. 938.

Since any substantial and material departure

from specifications in a contract entered into

with the lowest bidder will render it void.

though it appears that only one bid was

presented, the municipal authorities may be

restrained by tax-payers from entering a.

contract so proposed to be modified without

showing or alleging fraud or collusion or

a prevention of bidding because of the terms

in the specifications or the destruction of

fair competition. Le Tourneau v. Hugo

[Minn.] 97 N. W. 115.

69. A suit to prevent contractors from

Using worthless materials in constructing a

road. where the contract called for a certain

grade of material, and to prevent the super

visors from paying for such work improper—

ly done, was for the purpose of preventing

violation of the law and protecting public

funds, rather than enforcement of a con

tract. Milier v. Bowers, 30 Ind. App. 116.

70. Where a contract between a city and

a railroad company authorized by ordinance

for the construction of elevated tracks, re

taining walls. and bridges. and for the va

cation of streets. to accommodate the rail

road. was made and work begun thereunder.

nearly three months before a suit was

brought by abutting owners to restrain

damage, because of the invalidity of the

ordinance, there was such laches as to pre

vent relief. the railroad having bought land

on the faith of the contract and incurred

great expense in the construction of the‘im

provements. Keeling v. Pittsburg, B. & C.

R. Co., 205 Pa. 31.

71. A convention of school officers for the

purpose of adopting text books for the state

for a certain period, and the letting of con

tracts for furnishing such books, is not judi

cial in character; hence a person injured by

its acts is entitled to restrain execution

thereof and is not relegated to certiorari

iRev. St, §§ 1854. 1855, 1859]. Tanner v. Nel

son, 25 Utah, 226, 70 Pac. 984.

72. A tax payer cannot restrain a park

board from awarding a pavement contract

on the ground that it was prohibited by law.

where a resolution of the board of estimate

set forth competition between dififerent kinds

of pavement. fixed the specifications as to

each and authorized the park board to ad

vertise for proposals under the same general

conditions for all bidders. Barber Asphalt

Pav. Co. v. VVillcox_ 41 Misc. [N. Y.) 574.

73. Contract by a city for street lighting

where an election to ratify such contract

is necessary to its validity. Tampa Gas Co.

v. Tampa [Fla.] 33 So. 465. V

74. Morgan v. County Court, 63 W. Va.
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the result," or to restrain ballot commissioners from putting on ballots to be

used at a general election, the question of relocation of the county seat." In

spectors will not be restrained at suit of a private person from acting in pre

cincts irregularly established if the irregularities will not render the election abso

lutely void." The supreme court cannot enjoin the secretary of state from pub

lishing proposed constitutional amendments before they are voted upon, though

they would be invalid if adopted." Unconstitutionality of the statute under

which a local option election was held, and that enforcement would destroy the

lawful business of liquor selling of complainant to his irreparable injury, and

render him liable to prosecution and arrest, is sufficient cause for injunction."

Exercise of oflicial duties by de facto officers,”o impeachment or removal of

an officer,"1 or appointment by a city council of a committee to buy lands for city

building‘s,"I will not be enjoined. A city official cannot restrain private persons,

nominated as members of the board of public works but who had not taken up

their duties, from threats to remove him when they assume their duties." Laws

providing that a taxpayer may be sued to prevent waste of municipal property

or its unlawful appropriation by payment of salary will not authorize restraint

of such payment by a taxpayer as to public officers holding appointments in the

civil service, because the appointments valid in form are invalid in effect.“

Location, construction and regulation of municipal buildings and works.—

Mere technical informalities in proceedings to locate and construct a public

building,” or public works,“ or failure to obtain private rights, where greater

Impeachment and removal of a mayor by

the board of aldermen and city council: there

372. Holding of a primary election where

called according to statute. Meacham v.

Young. 24 Ky. L. R. 2141, 72 B. W. 1094.

75. The action of the county commission

ers' court in Texas in declaring and publish

ing the result of an election, is ministerial

and not judicial so that It may be restrained

by a. federal court [U. S. Rev. St. § 720].

August Busch & Co. v. Webb, 122 Fed. 655.

Selection of a newspaper for publication of

an order declaring result of a local option

election for the last issue of the required

publication. is a ministerial and not a legis

lative act which may be restrained. Swee

ney v. “'ebb [Tex. Civ. App.] 76 S, W. 766.

A petition by liquor dealers to restrain pub

lication of an order declaring the result of

a local option election, is insufficient where

it does not allege that they Were lawfully

engaged in the liquor business though it

alleged that they were threatened with ar

rest and prosecution. and that their right

to continue in the business had a certain

value. ,Eppstein v. Webb [Tern Civ. App.]

75 S. W. 337.

70. The county court had made on order

submitting the question to vote. Morgan 17.

County Court. 53 W. Va. 372.

State v. Wilcox, 11 N. D. 329.

78. In voting a. legislative function is

exercised. People v. Mills, 30 Colo. 262, 70

l'ne. 322.

70. Sweeney v. Webb [Tex. Civ. App.] 76

S. W. 766.

80. Pending trial of title to the ofllce.

Slate v, Rice [8. C.] 45 S. E. 153. Quo war

ranto is the remedy (Deemar v. Boyne, 103

Ill. App. 464; Little v. Bessemer [Ala.] 35

So. 64), and not. injunction to restrain pay

ment of the salary (Greene v. Knox, 175 N.

Y. 432).

81. Though the removal is unjustly made.

Marshall v. Board of Managers. 201 ill. 9.

~
ll

is adequate remedy at law by vindication

of his title to the office. Riggins v. Thomp

son, 30 Tex. Civ. App. 242. Proceedings to

remove the superintendent of a penitentiary

under an unconstitutional statute cannot be

restrained, he being a. statutory officer who

can be removed only for cause. It will not

be presumed that the commission would act

beyond their statutory powers in reducing

his salary under statutory authority so as

to amount to a virtual expulsion before ex

piration of his term. Corscnriden v. Has

weil, 84 N. Y. Supp. 597. Action of mayor

and city council in removing city attorney

for misconduct will not be reviewed by in

junction nor will they be restrained from

recognizing his elected successor. Howe v.

Dunlap [OkL] 72 Pac. 365.

82. Quo warranto is remedy to try right

of council to delegate authority. Parker v.

Concord. 71 N. H. 468.

83. Though no injury could result to de

fendants. Parsons v. Weller, 24 Ky. L. R.

1770, 72 S. W. 273.

84. Code Civ. Proc. 5 1925; Laws 1892, p.

620, c. 301 and Laws 1899, p. 812. c. 370.

§ 27. Defiance Water Co. v. Defiance [Ohio]

67 N. E. 1052.

85. Members of a board of education will

not be restrained from buying a, site and

building a. school building merely because

technical legal formalities had not been

strictly followed, no bad faith or public in

jury being shown. Lawson v. Lincoln, 88

App. Div. [N. Y.] 217.

86. Where one seeking to restrain a. city

from discharging sewerage on premises, did

not question that the city had power to take

realty to establish a sewerage plant. and

objected merely as to the method of assess

ing damages as illegal and unconstitutional.
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injury will result to the public than to complainant," will not give the right to

restrain the public authorities; but public expenditures at unauthorized places

or for unauthorized purposes," or outside the exercise of eminent domain,” or

construction of public works in streets,” unless the fee is in the public,“ or of

public wharves and docks," or diversion of waters from streams," resulting in

injury to private owners, will be prevented; likewise regulation of public works,

whereby a citizen without fault will suffer injury." A private citizen cannot

restrain city oilicers from permitting use of the city auditorium for entertain

ments for private profit, even though wrongful."

Discharge of city sewage on private lands,“ or into watercourses," may be

there was no ground for restraining the city

from constructing a plant on the land; a

remedy to determine damages was given.

Vickers v. Durham, 132 N. C. 880. A bill

to restrain drain commissioners from laying

out or constructing a drain on lands, fail

ing to allege any act of trespass or that

the commissioners had done more than to

examine the proposed improvement and make

a preliminary order, is insufficient. since

there is an adequate remedy by statute to

determine all questions of jurisdiction and

regularity [Comp. Laws. §§ 4320. 4323, 4325.

4345, 4346]. Strack v. Miller [Mich.] 98 N.

W. 452. Where a tax-payer sued for an in

junction to prevent the rapid transit commis

sioners of New York from constructing a

tunnel by departure from the routes and

general plan of construction adopted by them

as required by statute, pending a suit against

them, the injunction will be denied where

it appears from the condition of the work

that it will cost no more for the city to

complete the tunnel than to fill it up on

abandonment of the work. and that abandon

ment would necessitate construction of an

other, causing enormous loss to the tax

payers. Barney v. Rapid Transit R. Com'rs.

38 Misc. [N. Y.] 549.

87. A temporary injunction against work

on the rapid transit tunnel in New York.

will not issue for failure to obtain consent

of abutting owners to a change in its loca

tion. where such relief was not asked until

nearly all the work was completed at great

cost. and the delay will be of no advantage

to the land owners while of injury to pub

lic interests. The abutting owner will be

given a bond indemnifying him against all

possible loss. Barney v. New York. 39 Misc.

[N. Y.] 719.

88. By district court sitting in equity.

Board of Education v, Ter. [OkL] 70 Pac.

792. Repairs of a road over sewer will be

restrained where bad faith appears. in that

they were made to serve private and per

sonal ends and special injury will result

to certain land owners. Shanks v. Pearson.

66 Kan. 168, 71 Pac. 252. Injunction is the

proper remedy for a tax payer to prevent

a school district from contracting for or

constructing school houses at unauthorized

places and contracting district liabilities

therefor. Kellogg v. School Dist.

[OkL] 74 Pac. 110.

89. County may be enjoined from build

ing a levee or dam across a stream to the

injury of complainants. unless the construc

tion is in eer‘ClSe 01‘ the right of eminent

domain. Leflore County Sup'rs v. Cannon

[Miss.] 33 So. 81.

90. In a suit by an abutting property

No. 10

owner against a city to restrain erection of

a viaduct in the street in front of his prop

erty, whether a law will effectually com

pensate him therefor is immaterial. Bauer

v. New York, 85 N. Y. Supp. 636.

91. Construction of a viaduct in a street

to facilitate public travel. under statutory

authority by a city_ will not be restrained

at suit of an abutting property owner where

the fee of the street is in the city in trust

for public highway purposes. Sauer v. New

York, 85 N. Y. Supp. 636.

in. Where the owner of lands abutting on

the Mobile river was authorized by the com

mission of that river to build docks and

wharves in the river opposite his land, he

may restrain a city from recovering the

shores occupied by such' works. where the

city had acquiesced in the occupation for

a number of years. Sullivan Timber Co. v.

Mobile. 124 Fed. 644.

98. Where the state by means of under

current conduits tapped a creek for the pur

poses of a penitentiary and pumped water

into its cistern. where under terms of a deed

from a landowner through whose premises

the creek ran, it was entitled only to divert

a much smaller amount of water than was

taken, the landowner's only remedy was an

injunction against the taking of more than

the amount to which the state was entitled.

since he could not in any manner inspect

the appliances or determine the amount of

water taken. Salem Mills Co. v. Lord. 42

Or. 82. 69 Pac. 1033, 70 Pac. 832.

94. Regulation of city water supply: To

prevent unauthorized action by municipal au

thorities. under color of cities. whereby the

interests of a. tax payer and user of city

water are injured. for which there is no

direct remedy at law. Poppleton v. Moores

[Neb.] 93 N. W. 747. To restrain a. city

from invading premises to replace a water

meter taken out for repair and from cut

ting oi! the water supply for failure of the

customer to reinstate the meter. Powell v.

Duluth [Mind] 97 N. W. 450. Removal of

a water meter by a city will be restrained

at suit of the lessee, where it was in per

fect condition when installed and had been

inspected repeatedly before discovery of a

defect. whereby it registered less water than

had been actually used and there is no evi—

dence that plaintiff ever tampered with the

meter. Healy v. New York. 41 Misc. [N. Y.]

27.

95. His damage is not special though he

owns an opera house and his profits are

thereby lessened. Amusement Syndicate Co.

v. Topeka [Ram] 74 Pac. 606.

90. Sufficiency of evidence in a suit to

restrain a city from discharging sewerage on
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prevented by a landowner if his injury will be real and irreparable and the

danger is imminent." If pollution can only be prevented by abatement of the

flowagc, a temporary injunction will not issue against a city at suit of a board of

health.” A city which had afterward directed its sewage to tile laid across land

by a manufacturing company, with the owner’s consent, cannot defend in a

suit by the owner to restrain passage of such sewage on the statutory ground that

it has a right, as a person interested, to connect with the drain as established

by adjoining landowners for mutual benefit.1

Federal authorities or officers—A survey by the federal land department of

public lands, claimed by a citizen, will not be restrained at his suit.2 The un

authorized determination of the postmaster general that mail addressed to a cer

tain corporation should be refused delivery is not so conclusive on the federal

courts as to preclude an injunction by the corporation to prevent such action.3

An army officer acting under orders of the secretary of war and under an act of

congress providing for an army post will not be restrained by a federal court,

at suit of a lower proprietor, from constructing a sewer on lands which the gov

ernment has acquired, because of pollution, whether the act amounts to the tak

ing of the land for public use or to a tort only.‘ Though the interior depart

ment before passage of a certain law had power to remove any white man from

Indian territory where he did not pay the tax imposed on his business by the

Indian nation where be located, a threat by officers and agents of such depart

ment and of the nation, that if a tax was not paid by certain plaintifis by a cer

tain time that their places of business would be closed and steps would be taken

before the department for their removal if they attempted to reopen, will be

ground for an injunction, since they amount to a threat of unlawful interference

with plaintiff’s rights.“

(§ 2) D. Enforcement of statutes or ordinances—Passage or enforcement

of alleged invalid city orders or ordinances,° or statutes,’ will be prevented only

when irreparable damage is threatened, or a multiplicity of suits will result.‘

premises. to show a probability that nuisance

will result. Vickers v. Durham, 132 N. C.

880.

9?. Into running stream so as to pollute

the waters and endanger health of those

living on the banks. Todd v. York [Neb.]

92 N. W. 1040. Into canal by city, where

there is substantially no interference with

city plans for drainage, and great public

mischief results. Warren v. Gloversville, 81

App. Div. [N. Y.] 291. Where it is found to

constitute a. nuisance to plaintiff, which is

continually increasing and will be permanent

unless restrained, and will result in a mul

tiplicity of suits. Summons v. Gloversvllle.

81 App. Div. [N. Y.] 332. Pollution of a

stream will be restrained without compelling

the owner to bring an action at law; that

other sources than that of the city contrib—

uted to the pollution is no defense. A judg

ment in trespass on the case against a-clty

for polluting the stream or the owner's oral

consent to the placing of a. tile across his

land to carry such sewage which afterwards

became inadequate (Kewanee v. Otley, 204

Ill. 402), or his failure to present his claim

to thg common council according to the pro—

visions of the city charter, will not prevent

the injunction (Sammons V. Gloversville, 176

N. Y. 346).

08. Vickers v. Durham, 132 N. C. 880.

on. Where Act March 24, 1897. 95 1. 2, 7,

P. L. p. 99, provides that sewage from cer

tain structures shall not be discharged into

certain parts of a certain stream and that

no such structures shall be maintained with

in a certain distance of the stream so as

to render drainage into it liable and provides

that boards of health may enjoin any viola

tion of its provisions in a suit by the board

of health under such law. Paterson Board of

Health v. Summit [N. J. Eq.] 66 Atl. 125.

1. Act July 1, 1889 (Starr & C. Ann. St.

1896 [2d Ed.] p. 42. 5! 228-231). Kewanee

v. Otley, 204 Ill. 403.

2. There is no danger of multiplicity of

suits or irreparable injury, as ground to

restrain a. survey by federal land depart

ment, of lands as to which complainants as

sert title and which are claimed as public

lands of the United States, where persons

directly interested are not made parties,

are not numerous, and have separate and in

dependent claims and the survey can be

made without injury to soil or timber. Kir

wan v. Murphy, 189 U. S. 35, 47 Law. Ed.

698.

8. American School of Magnetic Healing

v. McAnnulty, 187 U. S. 94..

4. Sheriff v. Turner, 119 Fed. 782.

6. Buster v. Wright [Ind. T.] 69 S. W.

882.

0. Orders or ordinances restrained: En

forcement of a void order of the city coun
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(§ 2) E. Acts of quasi public corporations or their oflicers.—One corpora

tion may restrain interference by another corporation with its property properly

acquired.9 Rights under a lease by such a corporation will be protected, but ex

tension of such rights will not be compelled.10 One corporation may restrain

interference with its occupancy of land of another at termination of a lease

pending condemnation proceedings to take the land for its purposes.11

cll vacating part of the city at suit of ad

jacent property owners will be prevented.

Lowe v. Lawrenceburg Roller Mills C0. [Ind.]

69 N. E. 148. Enforcement of an illegal or

dinance imposing a license tax will be re

strained where it appears that complainant

will be compelled to defend many criminal

prosecutions and will suffer irreparable in

jury in business. Hutchinson v. Beckhan [C.

t}. A.] 118 Fed. 399. Enforcement of an or

dinance will be restrained, where it is al

leged that violation by plaintiiT's employee

will result in many threatened prosecutions,

large fines and the destruction of plaintiff's

business, though none of the threatened

prosecutions have been commenced. Schlitz

Brewing Co. v. Superior [YVis] 93 N. \V.

1120. An injunction will lie to restrain the

enforcement of a city ordinance establish

int.r maximum water rates pending a suit

where the bill and aflidavits of plaintiff

corporation show that the rates fixed were

so low that it would be barely able to pay

operating expenses under them. Tampa

Waterworks Co. v. City of Tampa. 124 Fed.

932.

Orders or ordinances not restrained: Pas

sage of an ordinance fixing an assessment for

a local improvement will not be restrained

though void because of failure to comply

with charter provisions. Kadderly v. City

of Portland [01:] 74 Pac. 710. Passage and

approval of an ordinance cannot be restrained

merely on the ground that it Would not

('OHSGI'VG best public interest. “'rlght v.

i't"lI)]e [Colo.] 73 Pac. 869. In a suit to re—

strain enforcement of an ordinance con

cerning additions to the city, it cannot be

assumed that discretion thereby vested in

the council will be abused. Hillman v. Seat

tle [Wash] 73 Pac. 7J1. Enforcement of

ordinance for impounding cattle running at

large will not be restrained. unless irrep

arable injury or other equitable ground

appearshsince. complainant has an adequate

remedy at law to test its validity. Orange

City v. Thayer [Fla] 34 So. 573. Where. a

sub-contractor who has contracted to build

gas works on premises, alleges that munici

pal ordinances prohibiting erection or main

tenance of structures within certain limits.

infringe the obligation of the contract of

the landowner with the municipality under

prior ordinances. an injunction will not lie

to prevent enforcement thereof by criminal

proceedings against his employee, his rem

edy being by action against the sub-con

tractor‘ who is presumed to be able to re

spond in damages for all injuries suffered by

him from interruption of his Contract. Davis

& F. Mfg. Co. v. Los Angeles. 189 U. S. 207,

47 Law. Ed. 778. Enforcement of a munici

pal ordinance which will result in a mere

trespass for which adequate remedy exists

at law will not be restrained. though the.

ordinance is void. Orange City v. Thayer

[Fla] 34 So. 573. The only questions which

can be considered in a suit in a federal court

Use of

by a non-resident of a state. to restrain en

forcement of an ordinance in a local option

district of the state against the sale of

liquors except for certain purposes. are

those which affect complainant's rights

against the federal constitution and laws.

he having no legal interest in the validity

or effect of the law or the regularity of

the election except as such rights are affect

ed. Busch v.'Webb, 122 Fed. 655.

7. Enforcement of a state or local law

may be restrained on the ground that there

by complainant will be deprived of his rights

under the federal constitution and laws.

Busch v. Vi’ebb, 122 Fed. 655. Either a state

or federal equity court may restrain enforce

ment of an invalid law which would result

in irreparable injury by loss and hardship

to complainant. Greenwich Ins. Co. v. Car

roll, 125 Fed. 121.

8. Where an ordinance affects many peo

ple. one may bring an injunction to prevent

enforcement. Boyd v. Board of Councilmen.

25 Ky. L. R. 1311, 77 S. W. 669.

9. Vthre a. railroad company built a line

on land as to which it had title, partly by

deed and partly by condemnation, and was

in actual or constructive possession of all

of the land for railroad purposes, it may re

strain another company afterward chartered,

which attempts to eject it by force, claim

ing title under a deed from the grantor of

the first company. Pennsylvania Co. v. Ohio

River J. R. Co., 204 Pa. 356.

10. A temporary injunction will issue to

restrain an electric company from interfer

ing with the occupancy by another electric

company of ducts in a sub-way, which has

continued for several years under a paid

rental from the defendant until the trial;

and to prevent the latter from interfering

with connection of additional customers with

the system already located. though an ef—

fort is being made to terminate the lease;

but a mandatory injunction will not issue

pending the suit at instance of the occupy

ing company to compel the other to assign

additional space to it. \Vest Side Elec. Cc.

v. Consolidated Tel. & Elec. Subway Co., 8‘.

N. Y. Supp. 1052.

11. A railroad company in occupation of

a railroad under a lease may restrain the

lessors for a reasonable time. from dispos

sessing it in order that it may bring prop

er proceedings to condemn the land for its

purposes. Winslow v. Baltimore & O. R.

Co.,-188 U. S. 646, 47 L. Ed. 635. Vt'here a

telegraph company acting under Act July 24.

1866 (14 Stat. 221) and Rev. St. ,5 3964 (23 Stat.

3), which allowed it to build and operate

its lines over military and post roads of

the United States, had built and maintained

a line for many years along a railroad un

der a contract with the road. and had been

directed by the company to remove the line

in accordance with such contract. the tele

graph company may have an injunction to

prevent interference or destruction of the
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a railroad terminal way will not be restrained unless there is evidence sufficiently

clear to enable the court to specify acts as unnecessary or unlawful.12 Construc

tion of bridges for a turnpike road across a bay, with approval of the federal

authorities, will not be restrained because it will delay movements of high tide

to a certain extent, unless such delay will damage property on or underneath the

bay.18 Extortionate charges and unjust discriminations by common carriers will

be restrained, jurisdiction depending upon the fact that the subject-matter is a

right asserted under the act of congress,“ but prior to the act 0" congress, Feb.

19, 1903, the United States could not sue at request of the interstate commerce

commission.“ A gas company cannot be compelled to furnish gas to a prospec

tive customer." '

There must be a showing of damage," and a clear showing of title," and

complainant must act promptly," and the acts must be shown to be those of the

corporation.”0

Exercise of power of eminent domain in general.——Unauthorized taking of

private property,21 by a corporation which has no such power,” will be pre

vented; but a temporary injunction will not issue to restrain the taking of land

on the ground that no right to condemn exists, since such order would amount

to a practical disposition of the case without a hearing on the merits." That an

land by the railroad company during pend

ency of condemnation proceedings by the

telegraph company to take a. right of way

along the railroad, where the retention of

the line would not cause material damage to

the railroad company. and destruction there

of would result in irreparable damage to

the telegraph company. Western Union Tel.

Co. v. Pennsylvania. R. Co.. 120 Fed. 981.

12. Georgia R. & Banking Co. v. Maddox,

118 Ga. 64.

18. Carvalh'o v. Brooklyn & J. B. Turn

pike Co., 173 N. Y. 586.

14. Tli‘t v. Southern R. Co.. 123 Fed. 789.

1.1. Missouri Pac. R. Co. v. U. 8., 189 U.

S. 275.

16. Mandamus is the proper remedy.

Johnson v. Atlantic City Gas & Water Co.

[N. 1. Eq.] 56 Atl. 550.

17. A cross-complaint in an action to

compel a railroad company to allow a nat

ural gas company to lay a pipe line under

its right of way, sought to restrain the lay

ing alleging that the gas company was using

artificial means to increase the flow at gas

through its pipes in violation of statute

will not entitle defendant to injunction where

It failed to show that any damage to it re

sulted from such acts. Chicago, I. 8: E. R.

Co. v. Indiana Natural Gas 8; Oil Co. [Ind.]

68 N. E. 1008.

Is. A preliminary injunction will not be

granted to restrain a. railroad company from

re-entering and taking possession of a part

of its right. of way occupied by a telegraph

company under a. lease which had expired

because absolute title to such right of way

was vested in the telegraph company by a

contract prior to the lease. where it appears

bv the bill that the railroad company has

been |n open possession of the right of way

through its tenant for a longer term than

necessary by law to give it title by adverse

posi-esslon under the rule that where the

right to an injunction depends on title, it

must be clearly shown. Western Union Tel.

Co. v, Pennsylvania R. C0., 120 FGd. 362.

ill. Construction of a pipe line within the

limits of the right 0! way oil a railroad,

Curr. Law. Vol. 2-27,

over land leased to another giving it the

exclusive right to draw gas from the tract

Will not be restrained when too large an

amount had been spent in constructing the

line and it was nearly completed when the

suit was brought and the damage to the

lessee was small since there would be an

adequate remedy to recover the damages at

law. Consumers’ Gas Trust Co. v. American

Plate Glass Co. [Ind.] 68 N. E. 1020.

20. An injunction will not issue to re

strain a railroad company from construct

ing a fence on certain land claimed by plain

tiff, where the complaint therefor alleged

that the company's employes were ready to

build the fence but did not allege that they

were acting under the company‘s instruc

tions. Wabash R. Co. v. Engieman, 160 Ind.

329.

21. St. Louis & B. F. R. Co. v. South

western Tel. & Tel. Co. [C. C. A.] 121 Fed.

276. Entry of lands by a suburban electric

railway company without an attempt to ex

ercise the power of eminent domain. Freud

v. Detroit & P. R. Co. [Mich.] 95 N. W. 559.

One railroad company will be restrained

from crossing the tracks of another rail

road company without acquiring the right.

Atlantic & B. R. Co. v. Seaboard Air-Line

R. Co.. 116 Ga. 412. Taking of private prop

erty by railroad company not covered by its

condemnation proceedings. Shlpley v. West

ern Md. Tidewater R. Co. [Md] 66 Atl. 968.

Where a. railroad company built and main

tained certain structures on the land of an

other without statutory authority in their

work or abolishing grade crossings and were

threatening to use his property without au

thority. he was entitled to an injunction re

straining trespass since his only other rem

edy was by a multiplicity of suits. the ex

penses of which would be greater than the

damages. Providence, F. R. & N. Steamboat

Co. v. Fall River [Mass] 67 N. E. 647.

22. Suil‘iciency of legal remedy to prevent

injunction. Chestatee Pyrites Co. v. Caven

ders Creek Gold Min. Co. [Ga] 46 S. E. 422.

23. By railroad company. Riley v. Charles

ton Union Station Co. [8. C.] 45 S. E. 149.
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erroneous rule is made in condemnation proceedings will not entitle defendant to

an injunction, the remedy being appeal.“ On a prime. facie showing by plaintifis

to restrain condemnation of land, the injunction should issue until the right to

bring the proceedings under the statute can be determined."

Occupation of public ways—The unauthorized océupation of public ways will

be prevented at suit of a property owner who suffers injury difiering from that

sustained by the general public,“ unless the owner has acquiesced in the occupa

tion,” or unless there is an appropriate

M. Condemnation by railroad company.

Boyd v. Logansport R. 6: N. Traction Co.

lInd.] 69 N. E. 398.

25. Taking land for union station. Riley

v. Charleston Union Station Co. [8. C.] 46 B.

E. 149.

28. Occupation restrained: Property own

ers along a street must show a nuisance in

fact or that they will suffer special injury.

different from that of the general public, to

restrain construction of an electric railway.

Baker v. Selma St. & S. R. Co.. 135 Ala. 662.

Operation of a railroad across a public street

resulting in nuisance to a. property owner

and damage to the property, the road being

built without express legislative authority

or assent of the city council. Southern Cot

ton Oil Co. v. Bull, 116 Ga. 776. If a rail

road track in a street will interfere with

the easement of an abutting owner. injunc

tion will lie to prevent construction until

his rights of property have been obtained.

Cleveland Burial Case Co. v. Erie R. Co.. 24

Ohio Clrc. R. 107. An abutting owner hold

ing fee to the center of a street may re

strain the building or operation of a rail

road therein where the company has not

acquired his property rights. Paige v. Schen

ectady R. Co., 7'! App. Div. [N. Y.] 571.

That the company has expended consider

able means in building its track in a. street

will not prevent restraint. Id. Trespass by

a. railroad company building switches and

sidings in a highway without condemnation,

or permission of abutting owners. under au

thority only to maintain a single track there

in. Stephens v. New York. 0. & W. R. Co.,

175 N7 Y. 72. An injunction will issue to

prevent a railroad company from laying a

siding on the grade of a street different

from the established grade where it appears

that the access to plaintiff's property would

be seriously interfered with, that surface

water would be thrown on his land and that

the construction was proceeding without

municipal authority. Zook v. Pennsylvania

R. Co., 206 Pa. 603. An abutting owner may

have an injunction to protect his land to

the middle of the street from occupation by

a. street railway. though his opposite neigh

bors have consented to such occupation.

North Pennsylvania R. Co. v. Inland Trac

tion Co.. 205 Pa. 579. Where a railroad track

is about to be laid across a street and side

walk without legal authority and in such a

way as to make a public and private nui

sance. a private citizen suffering special dam

age may restrain the construction independ

ently of. as well as under a law for the

abatement of nuisances [Rev. St. 1898, § 3506].

Cereghino v. Oregon Short Line R. Co.

[Utah] 73 Pac. 634. Unauthorized operation

of street cars so close to the curb in front

of premises that vehicles must stand on

the track, while halting, is an actual and

remedy at law.“ Consent of the proper

peculiar damage to the premises for which

an injunction will lie at suit of the abut

ting owner though the apparent occupying

of the street without authority is also a

trespass constituting a public nuisance.

Hennlng v. Hudson Valley R. Co.. 85 N. Y.

Supp. 1111. Under laws prior to Laws 1901.

p. 686. c. 465. a street railway had no right

to condemn land in streets of a city so that

the remedy of abutting owners to prevent

unlawful operation of a street railway was

injunction and not by the institution of

condemnation proceedings. Younkln v. Mil

waukee Light, H. & T. Co. [Wis] 98 N. XV.

215. Where a railroad company lays a. sec

ond track in a street without compensating

or providing for compensating an abutting

owner who owns the fee in the street. he

may restrain the use of the second track

until the right is acquired by grant or con

demnation. Rock Island & P. R. Co. v. John

son. 204 Ill. 488. If a property owner en

titled to compensation for construction of

a street railroad is guilty of laches in per

mitting such construction without compensa

tion. so that he cannot restrain the contin

uance of the road. he may till have an in

junction as an alternative remedy should the

company fail to pay the compensation fixed

by the court but the commencement of such

a suit in the federal court will not give

exclusive Jurisdiction to authorize that court

to restrain proceedings afterwards com

menced in a state court by the company to

condemn the easement under the state pow

er of eminent domain, since thereby the

court is not deprived of the power to award

past damages. Benjamin v. Brooklyn Union

El. R. Co.. 120 Fed. 428.

27. One who cut down a. telephone pole

after it had stood twelve years. during five

years of which he held title to the adjoin

ing lot. was not entitled to an injunction

pendente lite to prevent the replacing of the

pole on the ground that he was seeking the

status one, since he himself had destroyed

it. Post v. Hudson River Tel. C0.. 76 App.

Div. [N. Y.] 621. Where plaintiffs sought

to compel restoration of a crossing over rail

road tracks by injunction. without alleging

or proving irreparable injury. and admitted

that during the process of double tracking

the road they interviewed the representa

tives of the company and acquiesced in the

plans for doing away with the crossing.

upon which acquiescence the company acted

and destroyed the crossing. and it appears

that the danger of accidents would be very

great were the crossing restored. plaintiffs

are estopped to ask a mandatory injunction

Louisville 6‘: N. R. Co. v. Smith. 25 Ky. l).

R. 1459. 78 S. W. 160.

28. Injunction will not lie to compel a

railroad company to restore a crossing over

its tracks, there being an adequate remedy
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authorities will prevent the remedy.”

pation of a street by a railroad company.”o

A city may restrain unauthorized occu

One corporation cannot prevent an

other from use of a public way without a showing of injury to its rights or fran~

chises.‘1

(§ 2) F. Acts of private corporations or associations—Injunction will lie

to prevent a corporation from including in its name the surname of an inventor

already adopted and used by another corporation.32 That two corporations are in

difierent communities will not prevent restraint of use by one of the other’s cor

porate name, where their business and markets are the same."

Corporate management and dealings.“—Injunction will not lie to prevent

payment of a dividend," or sale of a franchise by the corporation," or of corporate

stock," or consummation of an agreement for substitution of stock," where no

at law for any damage sustained by reason

of an injury complained of. Louisville & N.

R. Co. v. Smith, 25 Ky. L. R. 1459. 78 S. W.

160. Abutting owners cannot restrain the

construction of an electric railway in a

street, because of threatened danger to ac

cess to other lines or of obstruction of the

street or of noise, dust or vibration, since

they have a remedy at law. Baker v. Selma

St. & S. R. Co., 135 Ala. 562.

20. Where a street railway company ob

tains consent of a turnpike company and of

township authorities and of abutting own

ers on one side of a turnpike to use It, an

owner on the other side who did not con

sent and whose-property was not touched

could not restrain construction. North Pa.

R.- Co. v. Inland Traction Co., 205 Pa. 579.

Operation of a trolley railway track laid

in accordance with a special ordinance will

not be restrained because of injury and in

convenience to abutting owners, their rem

edy being at law for unreasonable appropri

ation of the highway by the municipality.

Budd v. Camden H. R. Co., 63 N. J. Ed. 804.

30. No adequate remedy at law lies to

prevent construction of a railroad over the

main street of a village at grade without

approval of the railroad commissioners, to

prevent the city from having an injunction,

where a fourth of the expense of changing

the road would fall on the city when it ap

plied to the commissioners for such change.

Bolivar v. Pittsburg, S. & N. R. Co., 84 N.

Y. Supp. 678.

81. The placing of telephone wires in

streets under direction of a city, will not

be restrained at suit of a prior occupying

company, unless complainant is oppressed

by abuse of the power of the city; the dan

ger of wires breaking after being placed

above the wires of complainant is too re

mote. Chicago Tel. Co. v. Northwestern Tel.

Co., 199 Ill. 324. Construction of street rail

way on a public road crossing a railroad

track and on which land owned by the rail

road company abuts cannot be restrained by

the railroad company if none of its rights

or franchises are injured [Act June 19, 1871

P. L. 1380]. North Pa. R. Co. v. Inland

Traction Co., 205 Pa. 679. A railroad com

pany whose tracks are crossed with an over

head bridge cannot restrain the construction

of a street railway where the street rail

way company offers to rebuild the bridge

strong enough for the passage of its cars.

though the land on which the foundations

rest belongs to the railroad company. Id.

A street railway company asking restraint

of another company from using‘ a certain

street cannot object to the latter's defense

that because of the first company's failure to

procure consent of the village authorities it

is not entitled to use such street on the

ground that the defense can only be urged

by the public authorities. Rochester & E.

R. R. Co. v. Monroe County Elec. Belt Line

Co., 78 App. Div. [N. Y.1 88.

Interest or danger sufficient: A street

railroad company will not be restrained from

building across a public road at suit of a

railroad company which had located but not

constructed a road across the way pending

settlement of crossing rights. Ohio River

J. R. Co. v. Freedom 8: C. E. St. R. Co., 204

Pa 127. An injunction will issue to prevent

interference with erection of poles in a street

by a telephone company under a proper per

mit, by the action of another company in

changing its own poles as soon as the new

company had located poles of a certain height

to correspond with such height, in order to

prevent the new company from proceeding.

Cumberland Tel. & Tel. Co. v. Louisville

Home Tel. Co., 24 Ky. L. R. 1676, 72 S. W. 4.

82. It will not be refused because no wrong

appears to have been done or no danger of

complainant's injury, since he must act

promptly before the rights of innocent stock

holders in the defendant corporation have

become involved. Edison Storage Battery

Co. v. Edison Automobile Co. [N. J. Ch.] 56

Ati. 61.

38. Bissell Chilled Plow Works v. Bissell

Plow Co., 121 Fed. 857.

84. Where a. sale of stock was advertised

for fifty days before the day of sale. an in

junction wlll be refused because of laches,

where sought only five days before the sale.

no excuse for delay being shown. Edwards

v. Mercantile Trust Co.. 121 Fed. 203.

85. On preferred stock because it had not

been earned, where the directors are not

shown to be insolvent. there being a stat

utory remedy for an enforcement of their

liability. Under P. L. 1896, p. 287, i 3 where

public notice of the payment was given 25

days before a bill was filed by a. stockholder

to restrain such payment, the bill was too

late. Schoenfeld v. American Can Co. [N. J.

Eq.] 65 At]. 1044.

36. An allegation by a stockholder that

he has good reason to fear and does fear

that the directors will sell a. franchise, will

not warrant a temporary injunction, where

no threats to sell are alleged. Quin v. Hav

enor [Wis.] 94 N. W. 642.

37. A temporary injunction will not issue
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danger of injury is shown. The purchaser of stock not fully paid up may com

pel issuance of the stock after payment of the balance." A stockholder cannot re

strain payment for benefits received by the corporation under contracts increasing

corporate debts beyond the amount of capital stock.“ A plaintiff who shows a

prima facie right to five per cent. of the corporate dividends may restrain payment

of more than 95 per cent. of earnings and surplus set aside for dividends.“ Mere

noncompliance with a statutory regulation will not warrant restraint of a corporate

~ election.“ Holders of corporate certificates, based on the assets, and secured by

pledge of stock and securities, may sue to restrain fraudulent exercise of the

corporate franchise.“ A suit to restrain private persons from selling railroad

stock is not ancillary to foreclosure against company property to which stock

holders are not parties.“ Title to corporate office will not be determined by in

junction, though the purpose of the application is to require a claimant in pos

session to deliver property belonging to the oflice to the president.“ The directors

of a. board of trade will not be interfered with in investigation of charges by a mem

ber according to by-laws, unless it is alleged that the proceeding is irregular.“ A

stockholder may restrain the issue of stock to be given as a bonus on sale of corporate

bonds for par value, though the capital stock is impaired and the par value of the

bonds is all that they, together with the stock as a bonus, are wort ."

Acts of assocahtions.‘8—A proceeding by a Masonic order to try a member will

not be restrained on the ground that it will take from him property without due

process of law.“ A lodge and its treasurer will not be restrained from allowing and

paying a bill, unless all remedies aflorded by the constitution and by-laws or by par

liamentary procedure have been exhausted.“0 A labor union will be temporarily

to restrain the sale of two shares of cor

porate stock by one entitled to seven and

one-half shares where it appears that there

are fifteen unsold shares. Quin v. Havenor

[Wis] 94 N. W. 642.

38. A non-assenting holder of preferred

stock given for a temporary injunction re

straining the corporation from carrying out

an agreement with another for substitution

of non-accumulative for accumulative divi

dend paying preferred stock, and the refund

of all dividends in arrears, providing also

that the corporation should issue to each

assenting holder of preferred stock, a fund

ing certificate for arrears, carrying interest

at a. certain rate payable exclusively out of

net profits for the year in priority to any

dividends on the capital stock. since no

irreparable injury will result to such hold

er, and if when the agreement is accom

plished an attempt is made to pay dividends

to assenting holders in preference to him

he may assert his rights by a proceeding

in court; the plan works for the benefit of

the parties to the agreement in that it ac

celerntes their chances of participation in

dividends. “’illcox v. Trenton Potteries Co..

64 N. J. Ed. 173.

39. Though the original subscriber had

instructed the corporation not to issue to

the purchaser. Scherk v. Montgomery [Miss.]

33 So. 507.

40. Rankin v. S. W. B. & 1. Co. [N. M.]

73 Pac. 612.

41. Dupignac v. Bernstrom, 86 App. Div.

[N. T.] 625.

42, A preliminary injunction at suit of

certain stockholders will not be allowed to

restrain a corporation from making a deci

sion except in accordance with a majority

vote of stockholders as shown by a list or

such holders certified by a. certain trust com

pany as transfer agents and by a certain

other trust company as registrar on the

ground that the corporation had failed to

keep a. book required by statute contain

ing the names of stockholders and the num

ber of shares held by each [Mills' Ann. St.

§ 481; Act April 14. 1893]. Mitchell v. Colo.

F. 8: I. Co.. 117 Fed. 723.

48. Where a corporation has pledged its

stocks and securities to a. trust company to

secure issuance of certificates based on its

assets, agreeing to pay a. certain sum every

six months to the trust company for distribu

tion among the certificate holders, such

holders are creditors of the corporation en

titled to an injunction against the exercise

of its franchises to prevent fraud [Insolvent

Incorporation Act 1829]. Gallagher v. As

phalt Co. [N. J. Eq.] 65 Atl. 259.

44. Raphael v. Trask, 118 Fed. 777.

45. Standard Gold Min. Co. v. Byers,

Wash. 100, 71 Fee. 766.

46. Board of Trade v. Weare. 105 Ill. App.

289.

47. New Jersey Stock Corporation Law.

§§ 48, 49, (Pub. Laws 1896. p. 293). Kraft

v. Grifl'on C0., 82 App. Div. [N. Y.] 29.

48. Sufficiency of evidence to restrain a

fraternity from trying a. member indicted

for the same charges before trial on the

ground of bias and intent to prejudice the

criminal trial. Franklin v. Burnham, 40

Misc. [N. Y.] 666.

49. He has no severable interest in the

31

property. Franklin v. Burnham, 40 Misc.

[N. Y.1 666. .

50. Coss v. Mansfield Lodge, 24 Ohio Circ.

R. 36.
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restrained from refusing full membership, and a union card to a member expelled

contrary to rules for being a member of the national guard, unless such member

had never received full membership nor any other than an apprentice’s card.“1

The right of a voluntary association to engage in support of a strike or to freedom in

the labor market, by which it employs pickets or other agents to carry on its

measures, cannot be invaded." An incorporated association of master mechanics

may restrain a voluntary association of journeymen from acts of violence, either

in its corporate capacity or by its individual members against members of the

plaintiff association or their employes, or by interference with its property." Mem

bers of an incorporated labor union may seek protection from threats of members of

an unincorporated union to compel them to join its ranks, by injunction.“ Where,

thirty years after location of a college in a certain borough, certain citizens sued for

removal to another town because they, with others, had donated funds with which

land was bought and given to the trustees for building purposes, and the trustees

had permanently located the college in the borough, removal will be restrained until

final hearing.“ Under a law providing that a domestic corporation shall forfeit its

franchise and a foreign corporation shall lose its right to do business within the

state if terms of the law are violated as to sale of its certificates, and that an injunc

tion may issue on application of the commissioner of corporations, the attorney

general is not authorized to restrain, on information in equity, individuals who act

as co-partners in the sale of such obligations."

(§ 2) G. Transfer of property.—A general creditor cannot restrain a transfer

of his property by a debtor without reducing his claim to judgment." A law mak

ing sales of merchandise in bulk, fraudulent as to the seller’s creditors, will not

give a right to an injunction against a fraudulent transferee in an action at com

mon law against the debtor for money only.“ A court or judge cannot transfer pos

session of realty from one party to another by provisional or preliminary injunc

tion.“ ~

(§ 2) H. Breach or enforcement of contract—An ordinary breach of con

tract, for which an action for damages will lie, will not be restrained ;°° nor will

breach be restrained to avoid a multiplicity of suits, where complainant has en

tire control of the number of suits which may be brought,“1 or where he acquiesced

in the violation.“ It is otherwise if complainant cannot have redress at law,“ or

and deliver goods cannot be restrained from51. On a showing of lack of full member

selling to another where there is conflict asship the writ will be vacated. Potter v.

Sheffer. 40 Misc. [N. Y.] 46.

5: Atkins v. Fletcher [N. J. Eq.] 55 Atl.

1074.

53. Master Horseshoers' Protective Ass'n

v. Quinlivan, 83 App. Div. [N. Y.] 459.

54. Erdman v. Mitchell [1%.] 56 Atl. 327.

55. Packard v. Thiel College [Pa.] 56 At].

869.

58. Attorney General v. Pitcher, 183 Mass.

513.

M. Adams v. Miller [Neb.] 94 N. W. 711.

rm. Laws 1902, c. 528, i 1. Veit v. Coi

lins. 39 Misc. [N. Y.] 39.

50. State v. Graves [Neb.] 92 N. W. 144;

Dickson v. Dows, 11 N. D. 404.

00. To prevent a discharge from employ

ment. the remedy being at law for breach

of contract. Boyer v. Western Union Tel.

Co., 124 Fed. 246. A party to a contract for

sale of goods will not be restrained from

selling to other persons. there being an ade

quate remedy at law for breach. Mundy v.

Brooks. 204 Pa. 232. One who agreed to sell

to the amount required by the contract to

be delivered. though the purchaser alleges

irreparable injury, no facts appearing to

show damage which cannot be measured at

law. New Hartford Canning Co. v. Bulifant,

78 App. Div. [N. Y.] 6. Where a complaint

alleged that plaintiffs and defendants were

in the butcher business and had agreed not

to give premiums, trading-stamps or vege—

tables as inducements to draw trade from

each other, but that defendants did do so

to the irreparable injury of plaintiffs ask

ing an injunction. it will not lie where it

is not alleged that defendants were giving

stnmps to draw trade or to persons trading

with the parties or that defendants were in

solvsnt or that the damages could not be

measured. Schmidt v. Bitzer, 138 Cal. xix.

71 Pac. 563.

01. Attorney General v. Board of Educa

tion [Mich.] 95 N. W. 746.

02. He acquiesced in violation of a. cove

nant in a deed restricting building of hotels
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rights are in danger pending settlement at law,“ but mere uncertainty of the

measure of damages at law is insufficient.“

The real party in interest must be in contractual relations withunambiguous."

The contract must be valid,“ and

defendant." The adequacy of the consideration will not be considered if a legal

consideration appears." A conspiracy to prevent fulfillment of contracts in order

to compel payment of a royalty where no such right existed will be prevented where

defendants are insolvent." Where land was conveyed under a restriction that a

house of certain specifications only shall be built in a certain locality, that other

land in the same tract was conveyed without restriction, will not prevent restraint

of violation of the restriction, where the grantees of the latter land observed the

restriction, thus maintaining the general scheme."1 Third persons will be re

strained from inducing a party to a contract to break it, where no adequate relief

can be afi’orded the other party at law," especially where the act is offensive to

on lands, and allowed the expenditure of

money. Hemsley v. Marlborough Hotel Co.,

63 N. J. Ed. 804.

63. American Law Book Co. v. Edward

Thompson Co., 41 Misc. [N. Y.] 396. Injunc

tion is the proper remedy to prevent breach

0! a. contract restraining the practice of

medicine conforming to “'ilson’s Rev. & Ann.

St. 1903, M 819-821. Hulen v. Earel [01-11.]

73 Pac, 927. Where a. contract between ad

joining property owners for maintenance of

a private alley, precluded one of the par

ties from maintaining projections on build

ings into the alley which would cause con

tinual damage to the other party not capable

of measurement in money, he could restrain

maintenance of such obstructions as a con

tinuing breach of his contract rights. St.

Louis S. D. & S. Bank v. Kennett Estate

[Mo. App.] 74 S. W. 474. Where a mutual

benefit society issued a certificate to pay

the wife of the holder 3. sum not exceeding

a certain amount at his death on condition

that he comply with the regulations of the

association. an amended by-iaw subsequent

ly passed limiting the highest amount pay

able on the certificates to $2000, will not de

prive the holder of vested rights so that

there was no breach of contract in the com

pany's refusal to receive assessments and

advertise on the old basis or to recognize

his contract as originally made, so as to

entitle him to sue for damages, and equity

will intervene to compel performance of

the contract by the society. Langan v. Su

preme Council, A. L. of PL, 174 N. Y. 266.

84. Where the lessee of premies for

banking purposes after carrying on business

for a time without the lessor's consent, sub

let to a restaurant keeper in another build

ing and cut arches through the intervening

wall to connect the two buildings, an injunc

tion will lie to prevent further cutting 01'

the walls and use of the premises as a res

taurant until the rights of the parties can

be determined on trial, where the lessor

claims a. breach of the covenant in the lease

and the lessee defended on the ground that

the clause was merely a restriction creating

only a condition which had been dispensed

with by the lessor. Orvis v. Nat. Commercial

Bank, 81 App. Div. [N. Y.] 631. Where one

of two partners sells his interest to the

other under an agreement that the latter

may use the partnership name on condition

that he will not make any new liabilities

thereunder, and afterwards the purchasing

partner buys large bills of goods in the

name of the old firm and is insolvent, the

selling partner may restrain him i‘rom al

tering the condition of the assets of the busi

ness until the same can be disposed of un

der the orders of the court. Joselove v. Bohr

man [Ga.] 45 S. E. 982.

65. Attorney General v. Board of Educa

tion [Mich.] 95 N. W. 746.

06. Kinner v. Lake Shore & M. S. R. Co..

23 Ohio Circ. R. 294. A contract by a physi

cian not to practice medicine in a certain

territory on legal consideration is valid and

enforceable it the limits are reasonablev

Ryan v. Hamilton, 205 111. 191. Where the

exclusive licensees for sale of phonographs.

blanks and records covered by patents be

longing to the licensor, required purchas

ers, whether wholesale or retail dealers, to

agree not to sell the instruments at less

than list prices furnished, an injunction will

not lie to restrain a purchaser from break

ing such contract. Nat. Phonograph Co. v.

Schlegel, 117 Fed. 624.

87. Sufliciency of evidence to warrant in

junction to restrain rescission of a contract

for manutacture of machines providing a

royalty or commission of net profits. Bates

Mach. Co. v. Cookson. 202 111. 248. Enforce

ment of an ambiguous contract will not be

restrained unless the instrument is first re

formed under appropriate pleadings. Per

kins Lumber Co. v. Wilkinson, 117 Ga. 394.

68. Atlantic & B. R. Co. v. Southern Pine

Co., 116 Ga. 224.

89. Contract by physician not to practice

medicine in certain territory. Ryan v. Ham

ilton, 205 Ill. 191.

70. Kelly v. Churchill [1nd. T.] 69 S. W.

817.

71. Frink v. Hughes [Mich.] 94 N. W. 601.

72. Ticket brokers will be restrained trom

inducing persons to buy non-transferable

reduced rate tickets, issued by a passenger

association of railway companies, where use

oi such tickets by others than original pur

chaser can only be accomplished by fraud

ulent representations. Kinner v. Lake Shore

& M. S. R. Co., 23 Ohio Clrc. R. 294. An

injunction will lie to prevent a competing

publisher from inducing subscribers to the

publications of another publisher to break

their contracts in order to divert trade to

its own by misrepresentations as to the pub

lications ot the other publisher and by an

agreement to indemnify subscribers against

damages from breach of such contract. or
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equity and amounts to crime ;" and whether the other parties were actually led

by the misrepresentations of defendant to break their particular contracts is not

materiaL"

Enforcement of usurious contracts will be restrained." A contract permitting

a gas company to use streets of a city to distribute gas to consumers may be en

forced by the city." Enforcement of an illegal boycott agreement will be re

strained where it prevents a third person from completing his contracts."

(§ 2) I. Interference with property, business or comfort of private persons.

Protection of enjoyment or possession of property in general.—Enjoyment of an

easement," or lease," or possession of premises,M or the separate property of a

wife,“1 will be protected unless there is laches,82 or the right is doubtful and

trifling in value.“

the property."

A lessor cannot restrain a lessee from enjoying his rights in

Erection or maintenance of structures interfering with enjoyment of premises

will be prevented,” though made without knowledge of the owner’s rights," or

litigation arising thereon, though defendant

had discontinued the practice of Oflel'lng' in

demnity agreements. American Law Book

Co. v. Edward Thompson Co., 41 Misc. [N.

Y.) 396. A bill by a company engaged in

selling products of coal mines to restrain

violence and intimidation by miners or oth

ers at the mines to prevent their operation

by the owners who were under contract with

the corporation for the furnishing of coal,

shows such an interest in plaintifl as will

entitle it to maintain suit in its own right

independently of the owners of the coal

mines, where the latter were not liable for

failure to furnish coal because of strikes

under the contract though they might be

made parties defendant, it being impossible

to make them parties complainant. where

their interests, while not adverse, are based

on different rights and jurisdiction of the

court might therefore be defeated. Carroll

V. Chesapeake & O. C. A. CO. [C. C. L] 124

Fed. 305. '

73. Kinner v. Lake Shore & M. B. R. Co.,

23 Ohio Circ. R. 204.

14. American Law Book Co. v. Edward

Thompson Co., 41 Misc. [N. Y.] 396.

75. Prohibited securities are utterly void

as concerns enforcement by the usurer. Bell

v. Mulholland. 90 Mo. App. 612.

70. Muncie Natural Gas Co. v. Muncie,

160 Ind. 97.

77. Contract between plumbing associa

tion and dealers restricting sales. Walsh V.

Association of Master Plumbers. 97 Mo. App.

280.

78. Anderson v. Southworth, 25 Ky. L. R.

776. 76 S. W. 391; Keplinger v. Woolsey

[Neb.] 93 N. W. 1008.

78. An injunction will lie to prevent the

lesser of a coal mine from interfering with

construction of a switch track by the lessee

reasonably necessary to the purposes of the

mine, there being no adequate remedy at

law. lngle v. Bottoms, 160 Ind. 73. A lessee

holding a lease giving it the exclusive right

to draw gas from a certain tract over which

a railroad had its right of way may restrain

the sinking of gas wells on the right of

way thereby diminishing the flow of gas

from its own well, though it cannot enter

the right of way to sink wells as long as

the railroad is in possession. Consumers'

Gas Trust Co. v. American Plate Glass Co.

[ind] 68 N. E. 1020.

80. The keeping of men on watch to pre

vent the entry of a rightful owner to prem

ises. and their trespass on the premises

from time to time, and the arrest of the

owner's servants in charge, amounts to such

continuous trespass as will warrant injunc

tion though the trespasser is solvent [Rev.

St. 1899, 5 3649]. Metropolitan Land Co. v.

Manning, 98 Mo. App. 248.

81. A husband will be restrained from in

terfering with the separate realty of the

wife where he had for years contributed

nothing to her support while living sepa

rately and had used the entire income for

her separate realty for his own benefit with

out even paying taxes. Dorlty v. Dorlty

[Tex.] 71 8. W. 950.

82. Where defendants went into posses

sion of a mining claim owned by plaintiff

and another, title being taken in the lat

ter's name, who developed and improved the

claim for 16 years, and for 9 years after the

third person refused to convey to plaintiff

his portion of the claim. an injunction will

not lie by him to restrain their operation of

the mine because of laches. Mantle v. Spec

ulator Min. Co., 27 Mont. 478, 71 Pac. 666.

83. One of the claimants to realty will

not be restrained from entering the premises

where both possession and right of posses

sion are involved in doubt, the remedy be

ing at law. Stone v. Snell [Neb.] 94 N. W.

525. Where it clearly appears in an action

to settle the ownership of ore beds on one

side of a particular line that plaintiffs owned

the surface of the claim on that side of the

line, thereby making them prima facie own

ers of all ore within the claims of its bound

aries, defendant cannot restrain them from

working veins pending an appeal from a

judgment in their favor, on proof that the

amount of ore amounted to considerable in

value which plaintiffs denied, showing that

it was practically worthless, and that the

only work was merely exploration neces

sary to prepare for trial of another case.

Maloney v. King, 27 Mont. 428, 71 Pac. 469.

84. Lessor cannot restrain interference

with the use of the leased property in hands

of the lessee, where the latter has the duty

of repair. Coney v. Brunswick & F. 8. Co.,

116 Ga. 222.

S5. Continued maintenance of a structure

projecting over adjoining lands may be re

strained by owner of the latter. Norwalk
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though completed before service of the writ," or though complainant claims title

under conveyance from a trustee," unless the act amounts merely to a trespass,"

or complainant acquiesced in the act."0 The amount of injury is immaterial ex

cept as ail'eeting the right to the remedy.”1 Delay by complainant will not bar re

lief, where he was doubtful as to his rights and defendant sufiered no damage.“2

That the line fence of an adjacent owner is partly on plaintiff’s land will not en

title him to restrain its maintenance.”

Obstructions of access to property,“ by easement," or of public ways,“ will be

relieved as to a subsequent purchaser on a. platted highway," except, as to public

ways, when the injury is not special to complainant,“3 and irreparable.” Delay,

to prevent relief, must suiiice to raise presumption of a grant.1

Heating & Lighting Co. v. Vernam, 75 Conn.

662. Removal of structures erected by a.

trespasser on a wall situated on property

of another without claim of right will be

compelled. Bright v. Allan, 203 Pa. 394.

Opening of a ball park adjoining plaintiff‘s

residence by fencing in an alley which is

one of the boundaries of his lot and dedi

0:1th to public use. Alexander v. Tebeau.

24 Ky. L. R. 1305, 71 S. W. 427. Sufficiency

of evidence to show that a building. the

construction of which was sought to be re

strained by a street railway company, did

not encroach upon the public street so that

the injunction should be denied. Savannah

Elec. Co. v. Pedrick, 116 Ga. 320. Where a

landlord builds an extension to a leased

building cutting off light and air from the

tenant's premises, during the extension of

the lease a mandatory injunction will issue

to compel him to remove as much of the

extension as obstructs the windows of the

tenant's premises. Stevens v. Salomon, 39

Misc. [N. Y.) 159.

80. That an adjoining land owner built a

structure extending OVer but not touching

plaintiff's premises without knowledge of

'jls rights and to bring about a determina

tion of such rights at law, will not prevent

plaintiff's right to restraint of continued

maintenance. Norwalk Heating & Lighting

Co. v. Vernam, 75 Conn. 662.

87. Where a tenant objected to obstruc

tion of light and air by the landlord and

gave notice of an intention to sue to prevent

such obstruction, that the landlord com

pleted the obstruction before the service of

the injunction cannot avail him. Stevens v.

Salomon, 39 Misc. [N. Y.] 159.

88. It is immaterial in whom the legal

title is. Fisk v. Ley [Conn.] 56 Atl. 559.

80. That an adjacent land owner was

about to construct a. fence across the end

of plaintiff's lot will not entitle him to an

injunction, the act merely amounting to a

trespass. Giller v. West [Ind.] 69 N. E.

548.

00. A preliminary injunction to restrain

a building over an alley will be denied, where

complainant with knowledge of the intend

ed structure signed a writing giving up all

claim to the alley and waited several weeks

while the building was being erected before

repudiating the writing and filed tho bill

without disclosing the facts. Doblemnn v.

Gately, 64 N. J. Eq. 223.

91. That benefits to a lot owner who has

an easement in a lawn and beach. from con

struction of a. sea-wall on a line which will

diminish the beach line is greater or less

than his injury will not affect his right to

have the beach and lawn remain unchanged

except as to the influence it may have in

determining his right to an injunction. Fisk

v. Ley [Conn.] 56 At]. 559.

92. \Vhere one of the parties to a contract

for maintenance of a. private alley, proceed—

ed to construct an obstruction extending

over the alley between their lands, and on

objection of the other examined the con

tract and concluded that they could proceed

regardless of the objections, and the other

party though not convinced of such right

was not aware of his legal right to restrain

the construction until some time afterward.

and could not determine the injury which

would result from it until after it was com

pleted, he was not barred from restraining

the maintenance of the obstruction either

because of acquiescence or because the oth

er party was misled by his acts. St. Louis

Safe Deposit & Sav. Bank v. Kennett Es

tate [Mo. App.] 74 S. W. 474

93. Giller v. \Vest [Ind] 69 N. E. 548.

M. Sufficiency of evidence to enjoin ob

struction of an alley (“feed v. McKeg, 79

App. Div. [N. Y.] 218), or street (Marietta

Chair Co. v. Henderson [Ga.] 45 S. E. 725).

05. “'here an owner of land and his pur

chasers in title have used a pass way across

land of which it was formerly a part to a

turnpike continuously for thirty years, in

junction will issue to prevent interference

with such use by the owner of the servient

estate, though the land owner has permis

siVe use of another way to the turnpike.

Anderson v. Southworth. 25 Ky. L. R. 776.

76 S. W. 391.

00. Removal of an obstruction in a street

nt suit of abutting owner who is compelled

thereby to go several blocks out of his

way to reach his premises. Young v. R0th~

rock [Iowa] 96 N. W. 1105. Injunction will

issue to prevent obstruction of a public street

not only by suit of the county or municipal

ity but by suit of an abutting owner whose

lot is materially injured. Pence v. Bryant

[W. VaJ 46 S. E. 275. Where there is sub

stantial loss resulting to a land owner from

encroachment on the public highway with

out statutory authority by an adjoining land

owner he is entitled to relief by mandatory

injunction. Aekerman v. True, 175 N. Y.

353.

97. Where a. land owner divides his land

into lots and dedicates part of it as a high

way, a. subsequent purchaser of a lot ad—

jacent to the highway has such an interest

in its unobstructed use that he may bring

injunction. Bohne v. Blankenship, 25 Ky. L.

R. 1645. 77 B. W. 919.

98. Guttery v. Glenn, 201 Ill. 275. 0b
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Obstruction or diversion of waters or watercourses,2 or pollution of waters,8

will be prevented—especially pending settlement of rights at law‘—if the injury

is sufficient and the right promptly asserted,“ unless the legal title is disputed,“ or

there is a remedy at law.7 ‘

struction of a highway found to be public Co. [Utah] 73 Pac. 764); to entitle a land

and where the obstruction was not on the‘owner to restrain discharge of water used

part adjoining plaintiff‘s land, his injury not ‘1 in a. placer mine into an artificial creek flow

being different from that of the generai‘ing through plaintiff's farm resulting In

public. Robinson v. Brown. 182 Mass. 266. damage by soaking the soil and deposit of

Mere inconvenience in going from a street debris on the land (McCann v. \Vallace, 117

in front of property to a particular partiFed. 936); to show that the breaking of

of the city will not constitute such special i head gates in an irrigation canal by persons

damage. Guttery v. Glenn_ 201 Ill. 275.

90. Obstruction or occupation of a street

cannot be enjoined by a private citizen un

less injury to his private rights is probable

which is irreparable. MciVethy v. Aurora

Elec. Light & Power Co., 202 111. 218.

I. Obstruction in highway by adjoining

landowner. Ackerman v. True. 175 N. Y. 353.

I. Restraining waste of water from an ar

tesian well as lessening the flow in well of

adjoining owner. Huber v. Merkel [Wis.]

94 N. W. 354. Protection of rights 0! a

riparian owner to enjoyment of the natural

state of a stream. Webster v. Harris [Tenn]

69 S. W. 782. 59 L. R. A. 324. Diversion ot'

percolating waters injuring a stream and

wasting its water. Stillwater Water Co. v.

Farmer, 89 Minn. 58. Building of dam in a

river at such a height as ,to throw water

inek on adjoining lands belonging to an

other owner. Brown v. Ontario Talc. Co.,

8i App. Div. [N. Y.] 273. An owner of land

adjacent to a street, may be restrained from

iilllng in low places on his land and build

ing a. levee, so as to cause the stream to

overflow lands on the other side, though

he is solvent. Rev. St. 1895, art. 2089,

requiring the restraining of acts which

are prejudicial to the applicant. Sulli

van v. Dooley [Tex. Civ. App.] 73 S. W. 82.

Where a lower riparian owner secures a

judgment at law determining that the ab

straction of water from a stream from an

upper owner was a nuisance, he is entitled.

as of course. to an injunction restraining

continuance of the nuisance where it works

substantial and permanent injury to his

property. Harper v. Mountain Water Co.

[N. J. Eq.] 66 Atl. 297. Where a lower ri

parian owner flies a petition for an inter~

locutory injunction against an upper owner

who threatens to interfere with his rights

by diverting part of the water of a non

navigable stream flowing through his land,

and it appears from the record that defend

ant a. nonresident, admits the contemplat

ed trespass and defends merely on the ground

that no material damage will result to plain

tiit. the injunction should not be denied

since the diversion will constitute an injury

to plaintirt‘s property rights, and the in

iunction will prevent a multiplicity of suits

and will restrain acts which might in time

become the foundation ot an adverse claim.

Chestatee Pyrites Co. v. Cavenders Creek

Gold Min. Co. [Ga] 45 S. E. 267.

Suihelency of evidence in action to restrain

diversion of waters {rem stream as infring

ing water rights (Britt v. Reid, 42 Or. 76, 70

Pac. 1029); to restrain taking of water from

wells to support a finding that plaintitl was

not deprived of water which he had there

iotore appropriated (Whitmore v. Utah Fuel

knot stockholders or water right owners, or

‘in contractual relation with the company.

1and possessing no right to the canal or its

waters, in order to divert the property to

their own use, as resulting in irreparable in

jury, entitling the company to injunction

(Hayois v. Salt River Valley Canal Co.

[Ariz.] 71 Pac. 944).

3. Pollution of a stream used for hospital

purposes by the sewer of an improvement

company will be restrained where the hos—

pital was a. lower riparian owner and the

stream was not navigable. West Arlington

Imp. Co. v. Mount Hope Retreat [Md] 54 Atl.

982. Where a company holding a water priv

ilege on a stream contracted to supply water

for a village to the extent of about one

!ourth of one per cent oi! the supply of the

stream for a year, lower riparian owners

operating dams and water powers may re

strain such unlawful diversion. though tri

fling in injury to them. Penrhyn Slate Co, v.

Granville Electric Light & Power Co., 84

App. Div. [N. Y.] 92.

4. Where purely legal questions are con

cerned in a pending suit regarding the right

to discharge water over land, injunction

will lie to restrain the discharge of water

sufficient to injure the premises until such

questions are determined at law. Colonial

Woolen Co. v. Trenton Water Power Co. [N.

J. Eq.] 55 Atl. 993.

5. Diversion of canal waters will not be

prevented after great delay where the in

jury was small it any and the improvement

was beneficial to the canal. Stewart Vi'ire

Co. v. Lehigh Coal & Nav. Co., 203 Pa. 479.

Construction of a dam in a stream will not

be restrained where plaintiff's needs for wa

ter were sufliciently supplied and there was

no apparent probability that a recurrence or

past injury would result. Union Light &

Power Co. v. Lichty, 42 Or. 663, 71 Pac. 10“.

A bill to restrain appropriation of the wa

ters oi! a. stream without compensation to

riparian owners will be dismissed where it

lis not shown that such appropriation will

be made or that it will be done without com

pensation and where a resolution of the di'

yrectors shows that the company intends to

,proceed according to law. Hey v. Springfield

Water Co. [Pa.] 56 At]. 265.

6. A federal court cannot enjoin a boom

‘company from obstructing a navigable stream

lby a log boom, and from continuing to 0c

cupy the boom site which plaintiff claims as

lappurtenant to his riparian lands, where de

fendant denies his title and that the site

is an appurtenance and claims ownership

Lthrough purchase of the bed of the stream

itrom the state as public lands. and the right

to maintain the boom, under a statutory
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Nuisances will be abated where private property rights are invaded,a in the

court’s discretion,’ unless the right is uncertain and greater injury would result

from abatement than from the nuisance.10 Similar acts by other persons cannot be

shown either by way of proof or justification.11 Injunction will not lie in Kansas

to abate a nuisance in the sale of liquors," but otherwise in Maine."

Trespass,“ or waste,“ will not call

franchise from the state. Lownsdale v.

Gray‘s Harbor Boom Co.. 117 Fed. 983.

1. The blocking up of a. natural depression

into which water naturally drains, will not

be restrained though the depression is on

plaintiff‘s land there being a remedy at law

for damages or a statutory remedy providing

for drainage. Porter v. Armstrong, 132 N. C.

66.

8. Marrs v. Fiddler, 24 Ky. L. R. 722. 69

S. W. 953: Finkelstein v. Huner, 77 App. Div.

[N. Y.] 424. As against a charitable insti

tution even though it is not liable to a. suit

at law. Deaconess Home & Hospital v. Bont

jes, 104 Ill. App. 484. Operation of a rail

road across a public street amounting to a

nuisance as to a. property owner, built with

out legislative or municipal consent. South

ern Cotton Oil Co. v. Bull. 116 Ga 776.

Where plaintiffs and defendants own ad

joining lots and are entitled to the use in

common of alleys between houses on the

lots, plaintiffs may restrain a nuisance main

tained by defendants in such alleys. Reese

v. Wright [Md] 56 Atl. 976. That the ex

istence of a nuisance had been established at

law and damages recovered from defendants,

that they had been notified thereafter to

abate the nuisance, but had refused, and that

unless injunction issued for its abatement

plaintiffs would be liable to a multiplicity

of suits and would be deprived of the use

and enjoyment of their property to their

irreparable injury which could not be meas

ured at law is sufficient ground for abate

ment. Id.

0. Mandatory injunction for removal and

abatement of a nuisance is largely in dis

m'ctlon of the court. Shroyer v. Campbell

[Ind. App.] 67 N. E. 193.

10. Erection of a. building by an owner

on his own property will not be restrained

unless it is clear that the business to be

carried on will be a nuisance and cannot be

conducted so as not to amount to a nuisance.

Flood v. Consumers Co., 105 Ill. App. 659. A

preliminary injunction will not issue to pre

vent the use by defendant of certain appli

ances alleged to be nuisances, where the re

sult would be to stop the operation of iron

mines in which large amounts of money have

been invested, where the matter of right is

uncertain and the injury resulting to defend

ant from the injunction would be far great

er than that to plaintiff from the continu

ance of the work. Amelia Mill. Co. v. Tenn

essee C.. I. & R. Co., 123 Fed. 811. '

11. Pittsburgh. C.. C. & St. L. R. Co. v.

Crothersville. 159 Ind. 330.

12. Gen. St. 1901, § 2463, providing for

punishment of common nuisances under the

prohibitory law was repealed by Gen. St.

1901, § 2493, so that an injunction will not

lie. State v. Estep, 66 Kan. 416, 71 Fee. 857.

13. Under Pub. Laws 1891. c. 98. author

izing abatement of a liquor nuisance by in

junction. a judgment at law need not first

be obtained. Davis v. Auld, 96 Me. 559.

for relief unless the legal remedy is in

14. Constitutionality of Rev. St. I 1469

conferring jurisdiction in chancery to re

strain mere trespass on timber lands with

out color of right or authority. McMillan v.

Wiley [Fla.] 33 So. 993.

Remedy at law adequate: To restrain one

solvent from trespass on personal property

or from mere oral assertion of title to it.

Ganow v. Denney [Neb.] 94 N. W. 969.

Where the bill does not show threatened

irreparable injury, insolvency of defendants

or other equitable grounds. Rogers v. Brand

[6a.] 45 S. E. 305. Sinking a mining shaft

on forty acres of land used to manufacture

brick and the throwing of dirt on the sur

face is not a. trespass wasting the estate or

amounting to irreparable injury. King v.

Mullins, 27 Mont. 364, 71 Pac. 156. Trespass

on realty will not be restrained where it ap

pears that tho locus in one was a. public

highway acquired by prescription and the

object of the suit was to determine whether

it existed over the property. Tomasini v.

Taylor' 42 Or. §76, 72 Pac. 324. Wrongful

use of a private alley will not be restricted

on the ground that it continued. defendant

will acquire an easement, since the threat

ened injury is remote and contingent. and

plaintiff has a remedy by serving statutory

notice to prevent the injury; Burns' Rev. St.

1901, §§ 5746, 5747, giving the right by serv

ice of notice to interrupt adverse possession.

Hart v. Hildebrandt, 30 Ind. App. 415. Entry

by a. mining prospector on the property of

another which is held under application for

a. patent as a mining claim and the begin

ning of mining operations will not require

issuance of an injunction to restrict the tres

pass where the prospector is not shown to be

insolvent and his operations do not mate

rially injure the property. Harley v. Mont.

Ore Purchasing Co.. 27 Mont. 388, 71 Pac.

407. Where plaintiff claimed title to land

used by railroad company as a gravel pit

under adverse possession, and the company

proceeded to take possession so as to de

priva him thereof. but no fence had been

built upon the land or other trespass except

acts of a surveyor in driving stakes, there

was an adequate remedy at law for injury

resulting from any threatened trespass. Wa

bash R. Co. v. Engleman, 160 Ind. 329. That

defendant at various times opened plaintiff's

premises and cut hay and grain and pas

tured cattle and horses thereon. under a

claim of right, and threatened to continue

such conduct, having resulted and being cal

culated to result in the destruction of crops

and shrubbery, is not ground for injunction

against further trespasst since it did not

show irreparable injury to the estate. Moore

v. Halliday [0r.] 72 Pac. 801.

Remedy at law Inadequate: One without

authority will be restrained from crossing

an irrigation canal with a lateral to carry

water to his land from another canal. Cas

tle Rock Irr. C. & W. P. Co. v. Jurisch [Neb.]

93 N. W. 690. Threatened destruction of
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adequate, or legal rights should be protected pending settlement at law."

solvency of a trespasser will not alone warrant relief."

In

Continued or threatened

repeated trespasses can generally be prevented only by injunction.“ Complainant’s

title must be shown." One out of possession cannot bring injunction for trespass

to realty."

timber on land which has been conveyed to

another with the exception of the timber.

Sears v. Ackerman, 138 Cal. 583, 72 Pac. 171.

A trespasser will be enjoined though solvent,

where he enters forcibly on a claim of right,

digs up the soil and builds a. brick wall,

thereby excluding the owner from posses

sion. Kaiser v. Dalto, 140 Cal. 167, 73 Pac.

828. Where lands overflowed by the tide

can be used only for the shooting of game,

trespass day by day by hunters thereon

will be restrained. Simpson v. Moorhead [N.

J. Eq.] 56 At]. 887. To restrain the owner

of an undivided half interest in timber lands

from cutting the timber without the consent

of his co-owner because of the danger of

irreparable injury. Cotten v. Christen. 110

La. “4. The owner of a license for removal

of ore from land for a certain period, which

was revocable only for violation of its terms,

may have an injunction against the trespass

er since he has no remedy at law by an ac

tion for damages [Rev. St. 1899, i 3649]. Ly

tle v. James, 98 Mo. App. 837. Where an en

try upon land containing a mine owned by

complainants in possession was threatened by

one claiming under s lease and complainants

allege that the lease was forfeited and that

irreparable injury would result from the

threatened acts. Negaunee Iron Co. v. Iron

Cliffs Co. [Mich.] 98 N. W. 468. Where land

was sold and bonds taken for the purchase

secured by mortgage on the land and the

grantee and his wife conveyed it to their

daughter and afterward all three sold the

timber thereon to a lumber company and

pending action at law on the bonds, a large

amount remaining unpaid, the timber, the

principal value of the land, was being re

moved. an injunction will issue to restrain

its removal, defendants being insolvent.

Terry v. Robbins. 122 Fed. 726.

15. Wiggins v. Middleton, 117 Ga. 162. A

mortgagee may restrain removal from a

brewery of' a refrigerating plant which will

prevent its operation and damage the busi

ness. Schmaltz v. York Mfg. Co., 204 Pa.

1, 59 L R. A. 907. Where defendant mort

gaged a. large tract of timber land and the

timber on a smaller tract to plaintiff, and the

principal value of the latter tract was the

timber, and afterward defendant placed vai

uable improvements on the land to manu

facture timber into lumber and commenced

sctiva operation, plaintiff could restrain fur

ther operation though ten years would be

necessary to remove all the timber and not

more than one-tenth of it would be removed

when the debt had matured. Beaver F. &

L. (Jo. v. Eccles [Or.] 73 Pac. 201.

16. Trespsss. Entry upon land under a.

void loose and the drilling of oil wells and

taking of oil therefrom and threats to con~

tlnue in sut'h operations. will warrant an in

junction restraining further operations until

the determination of all the matters at issue

between the parties though plaintiff may

have a remedy at law for the trespass. Has

kell v. Sutton. 63 W. Va. 206.

“'ssfe: Where it appears in an action to

determine conflicting claims to public land

That a lot owner having an easement in a beach and lawn was the

that the claims of both parties to the timber

on the land were made in good faith and on

colorable ground, and that one of the parties

proposed to remove the timber, the removal

may be restrained until a patent is issued by

the United States, though because of the ab

sence of such patent, the court is without ju

risdiction to determine the adverse claims.

Northern Lumber Co. v. O'Brien, 124 Fed.

819. Where the title of land is in dispute and

irreparable injury is threatened to the sub

stance of the estate, an injunction will issue

to prevent trespass and preserve the proper

ty pending settlement of the title at law

though no action for that purpose has been

brought if plaintiff intends to bring one im

mediately. Freer v. Davis, 52 W. Va. 1. 59 L.

R. A. 556. To prevent injury to growing crops

where it appears that continuance of the in

jury during suit will produce great waste

and that the damages can not be justly esti

mated [Rev. St. § 4288]. Wilson v. Eagleson

[Idaho] 71 Pac. 613.

17. Moore v. Halliday [Or.] 72 Pac. 801;

Pittsburg, S. & W. R. Co. v. Fiske [C. C. A.]

123 Fed. 760.

18. Various petty trespasses on anoth

er's property. Fonda. .T. & G. R. Co. v. Olm

stead, 84 App. Div. [N. Y.] 127. Against

a trespasscr though he is solvent where he

has destroyed a fence and threatens to de

troy it as often as it may be replaced. Lynch

v. Eagan [Neb.] 93 N. W. 775. Continuous

trespasses by the cutting of timber and fur

ther threatened trespasses greatly reducing

the value of land [Rev. St. 1899, § 3649].

Palmer v. Crisis, 92 Mo. App. 510. Where

trespass has already been committed and it

appears to be defendant‘s purpose to repeat

the acts which can not be justly compen

sated by damages. or where such damage is

merely nominal and if defendant is insolvent

an additional reason for'the injunction ex

ists. Alden Coal Co. v. Challis, 103 Ill. App.

52.

18. Tomasini v. Taylor, 42 Or. '576, 72 Pac.

324. Repeated trespasses will be restrained

where plaintiff has established his legal title

to the premises. Thomas v. Robinson [Iowa]

92 N. W. 70. It will not lie where defend

ants are in possession under color of title

and plaintiif's right to possession is disputed

(Munyos v. Filmore [Ind. '1‘.] '76 S. W. 25?).

nor where the rights are founded on un

settled questions of law and fact and the

allegations of irreparable damage in the bill

are fully negatived (Merchants' Coal Co. v.

Billmeyer [W. Va.] 46 S. E. 121). Cutting of

timber on land will not be restrained where

the abstract of title attached to the petition

fails to show that plaintiff has a perfect pa

per title. capable of record. “'iggins v.

Middleton, 117 Ga. 162. A grantor of land

who brought an equitable suit to set aside

a deed for fraud and failed, had no right to

an injunction against the grantees to pre

vent trespassing on the property, since the

question of title had been settled in the for

mcr suit. Tifel v. Jenkins. 95 Md. 665.

20. Glldersleeve v. Overstolz, 97 Mo. App.
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only one interested who was dissatisfied with the change in the beach resulting from

construction of a sea-wall will not prevent his right to restrain such construction."

The right to restrain trespass depending on statute must be strictly construed.22

Casting of a cloud on title causing danger of a. multiplicity of suits will be en

joined.“

Privacy and comfort at home will be protected," but one suspected of a

crime cannot enjoin exhibition of his photograph by the police on the ground that

his right of privacy is invaded."

Liens or securities for debts will be protected where the debts are not due and

there is no legal remedy," but payment of money to other than the alleged creditor

will not be prevented where his contract rights are not shown," or no benefit would

result from the writ.28

Protection of business or franchise in general.—The acts of injury threatened

pending an action must be present and continuing or consist in threats of such

conduct.” Infringement of licensed rights will be prevented}? Competing deal

303. Sufficiency of evidence in suit for in

junction to restrain trespass to show that

plaintiff was in possession at time of the

alleged trespass. Metropolitan Land Co. v.

Manning. 98 Mo. App. 248.

21. Fisk v. Ley [Conn.] 56 Atl. 559.

22. Right to restrain trespass on realty

given by Rev. Sts. 1802, § 1469. does not ac

crue to one claiming to own only turpentine

in the trees on land with the privilege of‘

collecting it (McDonald v. Padgett [Fla.] 35

So. 336); nor to an owner of timber on land;

he is not an owner of timber lands within

the meaning of that statute giving the right

to an injunction to restrain the cutting of

trees or removing of logs from timber lands.

though the timber constitutes the chief value

of land on which it stands (Doke v. Peek

[Fla] 34 So. 896).

28. “'hcre it appears that one who had

obtained leases on oil lands under a repre

sentation that former leases granted by the

owners had been forfeited, and was attempt

ing to obtain more of such leases, he was

thereby casting a. cloud on the title of lenses

formerly given so as to cause the owner

thereof a multiplicity of suits. the grantors

of the different leases being separate owners.

Allen v. New Domain Oil & Gas Co., 24 Ky.

L. R. 2169. 73 S. W. 747.

24. Acts offensive to adjoining dwellers

and destructive of their comfort will be re

strained. Froelicher v. Oswald Iron Works

[La.] 35 So. 821. Noise at Sunday ball games

will be enjoined at the suit of individuals in

the neighborhood, where it disturbs their

rest and quiet. Gilbough v. YVest Side

Amusement Co., 64 N. J. Eq. 27. See, also,

supra, this section, "Nuisance."

25. Owen v. Partridge, 40 Misc.

415.

20. Where land had been sold on the crop

payment plan and the vendor alleges default

in turning over a share of the crops and in

payment of taxes and that a certain sum is

due him, he may restrain the occupant from

sending the premises and from interfering

with his occupation thereof. Dickson v.

Dows. 11 N. D. 404.

Absence of legal remedy: A landlord may

restrain removal of goods by a tenant to the

prejudice of his lien for rent. though the

tenant was not insolvent. where he had no

remedy at law because the rent was not due.

[N. Y.]

Wallin v. Murphy. 117 Iowa1 640. Where a

vendor had sold land on the crop payment

plan a. preliminary injunction will not issue

to restrain the purchaser from seeding the

premises and interfering with the occupa

tion of the purchaser on a mere allegation

of default in turning over a share of the

crops and in payment of taxes. Dickson v.

Dows. 11 N. D. 404. That rent was not due

from his tenant. but that the tenant was in

solvent and was removing crops and stock

'from the premises and mortgaglng such

products to others. so that sufficient prop

erty would not be left to satisfy the rent

when due, is sufficient for an injunction re

straining the tenant from selling or dispos

ing of crops subject to the landlord’s lien.

Gray v. Bremer [Iowa] 97 N. W. 991.

27. No restraining order will be issued

in a suit to reform a contract for the sale of

land to prevent payment of any part of the

price by the purchaser to the grantor‘s agent

and to prevent the latter from receiving it.

where before the trial the agency had ceased

and the entire contract was changed to re

quire payment to the grantor. Daugherty v.

Curtis [Iowa] 97 N. W. 67.

28. “'here a creditor residing in one state

assigned his claim against his debtor in the

same state to one in another state who at—

tached a credit due the debtor there exempt

from execution under the laws of the former

state. injunction will not issue to restrain

the creditor from receiving any of the money

collected since its effect would be to leave

the money in the hands of the assignee so

that the debtor would receive no benefit

therefrom. Margarum v. Moon, 63 N. J. Eq.

586.

29- An injunction will not be granted un

der Code Civ. Proc. § 604, authorizing one

pendants lite to restrain the violation of

rights during the pendency of an action.

where plaintiff's affidavits merely showed at

tempts within three months previous by de

fendant to interfere and defendant's uncon

tradicted affidavit showed that a month

thereafter the parties agreed not to inter

fere with each other‘s business. Sanford

Dairy Co. v. Sanford. 82 App. Div. [N. Y.]

641.

80.

out license near licensed ferry.

Ivey [Fia.] 33 So. 711.

Establishment of another ferry with~

Green v.
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are will not be prevented from watching the business places of competitors.81 A

contract in restraint of trade will be restrained where it affects business rights of

third persons.“2 Secrecy of stock or market quotations by a board of trade will

not be protected where it does not appear that they were genuine or that the

public had not discovered them}3 or where they are being furnished from another

source,“ but use of genuine exchange quotations will be protected as against unfair

use by patrons or others." Complainant must move promptly,30 and show sufficient

injury."

Infringement of patents," and use of trade marks, names," and devices,“

by unauthorized persons, will be restrained. An adequate remedy at law for in

31. Members of a. wholesale druggist's as

sociation will not be prevented by injunction

from watching the business place of whole

sale dealers to determine what druggists fur

nished them with articles violating their

contract with manufacturers. Park v. Na

tional Wholesale Druggists' Ass'n, 176 N.

Y. 1.

82. An illegal agreement between a.

piumbers' association and dealers and manu

facturers, the latter not to sell to others than

members of the association, the former to

refuse to buy from any dealer found selling

to a. non-member will be dissolved by in

junction and its enforcement restrained as

against one who was unable to complete his

work because of its operation. Walsh v. As

sociation of Master Plumbers' Ass'n, 97 Mo.

App. 280. '

33. Surreptltious procurement of continu

ous quotations. Board of Trade v. Consoli

dated Stock Exch., 121 Fed. 433. A prelim

inary injunction will not issue to restrain

the use of board of trade quotations, where

defendants deny such use and show that they

obtained the same quotations from another

source and issues can repeatedly be made

by complainant so as to procure a. speedy

final hearing. Board of Trade v. Ellis, 122

Fed. 819. Where it appeared that nearly all

the transactions carried on at the pits of a

board of trade were gambling transactions

which the parties intended to settle by

payment of differences in the subsequent

price of the articles dealt in before maturity

of the options, dissemination of quotations

so obtained will not be restrained at suit of

the board of trade since they were of no

legitimate value as tending to promote the

business of the county. Board of Trade v.

Donovan Commission Co.. 121 Fed. 1012. The

Board of Trade of Chicago has no right to

an injunction to protect its quotations of

price, where it appears that about 95% of the

contracts for sales made thereunder are for

future delivery and are settled immediately

after the transaction by payment of differ

ences between the members under its rules

and with its knowledge and consent. Board

of Trade v. Kinsey, 125 Fed. 72; Christie

Grain & Stock Co. v. Board of Trade [C. C.

A.] 125 Fed. 161.

M. A preliminary injunction will not is

sue on the ground that defendant receives

quotations from an open board of trade,

which are practically identical with those of

complainant board of trade. Board of Trade

of Chicago. 111. v. Ellis. 122 Fed. 319.

85. Use of exchange quotations by one

without complying with reasonable regula

tions established by a board of trade as a.

condition of receipt and use by others may

be restrained at suit of the board of trade.

Board of Trade v. Christie Grain & Stock Co.,

116 Fed. 944. .

86. A preliminary injunction against un

fair competition will not be allowed on con

flicting evidence where complainant knew

of the acts of defendant for over a year be

fore suit, during which time they were in

active competition. C. 0. Burns Co. v. W. F.

Burns Co., 118 Fed. 944. Where it appears

that plaintiff's business had been destroyed

by certain combination, but he had long de

layed in asserting his right, an injunction

will not lie to restrain one having the rlght

to use water of a certain canal. from divert

ing such water, where it appears that he

made improvements very greatly increasing

the capacity of the canal, but plaintiff will be

left to his remedy at law. Stewart Wire Co.

v. Lehigh Coal & Nav. Co.. 203 Pa. 479.

87; Stewart Wire Co. v. Lehigh Coal &

Nav. Co., 203 Pa. 479. A general allegation

that defendant is interfering with the cul

' tivation of a farm on which plaintiff resides,

will not show such irreparable damage as

will warrant an injunction. Merriner v. Mer

riner [W. Va.] 48 S. E. 118.

38. Discretion of court as to preliminary

injunction against infringement of‘ patent

granted near close of lease for manufacture

by patentee. Adam v. Folger [C. C. A.] 120

Fed. 260. That complainant is a. member of

an unlawful trust combination will not give

third person the right to infringe his patent

nor prevent him from restraining such in~

fringement. General Elec. Co. v. Wise, 119

Fed. 922. An employe who, as patentee, as

signed a patent to his employer, may be en

Joined also by a decree against his employer

for infringement no damages being assessed

against him. Regent Mfg. Co. v. Penn. E.

& M. Co. [C. C. A.] 121 Fed. 80. An injunc

tion will issue at the suit of an exclusive

licensee for sale of patented articles within

a. certain territory to restrain a third per

son from conspiring with the licensor with

knowledge of the license to violate its rights

by selling such articles within the territory.

N. Y. Phonograph Co. v. Jones, 123 Fed. 197.

80. Sufficiency of evidence for temporary

injunction against infringement of trade

mark. General Elec. Co. v. Re-New Lamp

Co.,121 Fed. 164. An intention to continue in

fringement must appear, else an action for

damages is sufficient. Globe-W'ernicke Co. v.

Brown [C. C. A.] 121 Fed. 90. Imitation of

trade names. emblems and colors in design

long applied to products of a certain manu—

facturer will be restrained whether they are

trade marks or not. Id. A merchant who

fills customers’ orders with a different and

inferior article in place of an article adver



430 2 Our. Law.INJUNCTION § 21.

fringcment will not always prevent injunction.“ The patent must be adjudicated

or sufficient interest shown othervvisc.‘2 Neither nonuse nor misuse of a patent will

deprive the owner of right to enjoin infringement.“ The right to exclusive use of

a trade label or package must be clear.“ Notice of claims to a patent sent in bad

faith to alleged infringers will be restrained where the claimant does not intend to

assert his rights.“

Disclosure of trade secrets,“ by persons under contract to secrecy,“ or in con

fidential relations,“ or employee," will be prevented if the information is of a

character not easily obtainable,“ and resulted from efforts of complainant.‘n Dis

tised by the manufacturer and well known

by its trade name may be restrained at suit

of the manufacturer because of unfair trade.

N. K. Fairbanks Co. v. Dunn, 126 Fed. 227.

Where a person doing business under a cer

tain name sold it and covenanted not to en

gage in that business for a. certain time

within a certain territory, but afterward

made arrangements to do so. and when noti

fied by the purchaser. desisted saying that

he did not intend to begin business himself.

but allowed his wife and her brother to take

up the property and conduct the business

in the same name in which it was formerly

conducted. injunction will issue to restrain

him from violating the covenant even

though the wife declares that the name used

was hers and that she had a right to use it.

Flecltenstein v. Fleckenstein [N. J. Eq.]

53 At]. 1043.

40. It need not be shown by specific proof

that the purchasers have been actually de

ceived, whe're the imitation was established.

Manitowoc Malting Co. v. Milwaukee Malt

ing C0. [Wis.] 97 N. W. 389. An injunction

may be granted against the use of a label

where defendant delivers goods previously

sold bearing the label after being informed

of the counterfeit [Coda I 5050]. Beebe v.

Tolerton, 117 Iowa, 693.

41. A permanent injunction against in

fringement of a patent will not be refused

because defendant is able to respond in dam

ages since the owner has a lawful right to

exclusive use. General Elec. Co. v. Wise,

119 Fed. 922.

42. Sufficiency of interest to entitle the

assignee of an unadjudicated patent to a

preliminary injunction against infringement

by the patentee. Continental Wire Fence

Co. v. Pendergast. 126 Fedv 381. Substantial

doubt as to validity of an unadjudicated pat

ent and ability of defendant to respond in

damages will prevent a preliminary injunc

tion against infringement. Bradley v.

Eccles. 120 Fed. 947. An injunction against

infringement of a patent will not be al

lowed before final hearing, where defend

ant sets up a license and the evidence is con

tradictory as to the validity of the license.

Armat Moving Picture Co. v. Edison Mfg.

Co. [0. C. A.] 125 Fed. 939. A preliminary

injunction will not be granted against the

infringement of a patent unadjudicated with

out proof of public acquiescence, where there

appears a question as to the genuineness of

the patent. Newhall v. McCabe Hanger Mfg.

Co. [0. C. A.] 125 Fed. 919.

48. Fuller v. Berger [0. C. A.] 120 Fed.

274.

44. The denial of a temporary injunc

tion pendente lite is not an abuse of dis

cretion in a suit to restrain imitation of

trade labels and packages. where the righi

to exclusive use is not clearly shown and

the charges of bad faith and misleading of

purchasers are denied. Schenker v. Awer

bach, 85 N. Y. Supp. 129.

45. While the owner of a patent is en

titled to notify infringers of his claim and

to threaten them with litigation ii‘ they dis

regard such claim and to notify the custom

ers of such persons in good faith that his

claims are valid and to attempt to protect

them from invasion, he will be restrained

from issuing such notice in bad faith with

out intending to bring the threatened suits

and merely to injure the business of the

other party, such being a fraudulent in

vasion of property rights. Adi-lance v. Nat.

Harrow Co. [0, C. A.] 121 Fed. 827.

48. Definition of trade secret as entitling

one to injunction against its -revelation by

an employs. Nat. Tube Co. v. Eastern Tube

Co., 23 Ohio Circ. R. 468.

47. One under an express contract or con

tract implied from confidential relations not

to disclose a. trade secret. may be restrained

from such disclosure. Stone v. Goss [N. J.

Err. 8: App.] 55 AU. 736.

48. Outside of patent rights, one who dis

covers a medical preparation has a property

right therein so that he may keep it a. secret

and may restrain those who gain posses

sion of his secret through confidential rela

tions with him from divulging it so as to

make use of' it to his injury. Stewart v.

Hook [Ga] 45 S. E. 369.

49. The use of patterns belonging to one

manufacturer, will be restrained where they

were secretly taken by an employee of the

former in charge and carried to the latter

while in his employ. if brought in time.

but if no further use of the putterns is in

tended at time of suit the injunction will

be useless. Nat. Tube Co. v. Eastern Tube

Co., 23 Ohio Circ. R. 468.

50. Though there is a certain individual

ity in the construction of patterns and casts

in a tube mill, and some care is taken to

preserve the knowledge of their construc

tion from the public. if they are such as are

in general use in such mills so that artisans

in that line have full knowledge of the char

acter of the machinery and patterns used.

and can readily and approximately repro

duce them. they are not trade secrets, the

use of which by other than the originators

will be restrained. Nat. Tube Co. v. East

ern Tube 00.. 23 Ohio Clrc. R. 468.

51. One under a contract of employment

with another will not be restrained from

entering employment of a third person be

cause of the danger to his first employer of

divulgence of valuable trade secrets. where

the employs shows that before entering the
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closure necessarily made to the court will not prevent complainants from restrain

ing disclosure by others.“2 Persons inducing others to disclose such secrets will

be prevented from using the information.”

Boycotts,“ strikes and intimidation of employes," resulting in damage to

property or business, or violation of labor contracts,“ will be restrained, especially

where interstate traific is prevented by such acts," unless the employer has a suf

ficient remedy at law.Isa Mere counselling or ordering a strike," or mere picketing

that employment, he had learned the secrets

in his possession and that the employee in

such first employment were as familiar with

such secrets as he, which statements his

first employer did not disprove. Chain Belt

Co. v. Von Spreekelsen [Villa] 94 N. W. 78.

Where an employer who has discovered a

trade secret and is using it secretly, re

veals it to an employs so that the latter

may be better able to discharge his duties.

such empioye will not be entitled to sell the

secret in the market nor to sell his services

with the added value of the secret, but if

the employe himself discovered the secret

or brought his knpwledge to his employer.

the latter can claim only the product of the

skill, industry and intelligence of the work

man and not the property in the idea so as

to restrain its revelation to another by the

employe. Nat. Tube Co. v. Eastern Tube

Co.. 23 Ohio Circ. R. 468.

52. Stone v. Goss [N. J. Err. & App] 55

At]. 736.

53. Persons who induce another under an

express or implied contract not to disclose

a trade secret, to disclose such secret know

ing that it constitutes a. violation of confl

denee. will be restrained from using such

information, though they might have at

tained the same result by their own efforts.

Stone v. Goss [N. J. Err. & App.] 55 Atl. 736.

54. Where it amounts to an unlawful con

spiracy. Gray v. Bldg. Trades Council

[Minn] 97 N. W. 663. Interference with

trade or customers within a store, .or ob

struction of access to it by any physical

means or threats, violence or intimidation,

to prevent entry of intending customers on

the part of sympathizers with labor unions,

will be restrained by injunction. Foster v.

Retail Clerks' I. P. Ass'n, 39 Misc. [N. Y.] 48.

& An injunction will issue to restrain

workmen engaged in a strike from picket

ing establishments of their employer and

gathering in the vicinity thereof, and call

ing his employes "scabs" and other bad

names and threatening them with personal

violence. Beaton v. Tarrant, 102 Ill. App.

124. Where third persons interfere with

others willing to enter the employment of

a manufacturer and coerce them into re

fraining, he may have an injunction to re

strain their interference. it being an in

vasion of the right of employers that labor

should flow freely to them. Jersey City

Print. Co. v. Cassidy, 63 N. .1. Eq. 769. The

action of pickets of a labor organization

engaged In a strike in preventing by vio

lent means other persons from entering the

employ of their employer invades both his

property rights and the personal rights of

the workmen so that no adequate remedy

at law will lie. and injunction will issue to

prevent such action. Union Pac. R. Co. v.

Ruef, 120 Fed. 102. Where it appeared from

afildavits in a suit to restrain strikers from

intimidating employes that defendants and

others assembled about complainant's fac

tory and used vile language to such em

pioyes, threatened them and in some cases

personally assaulted them, and defendants

denied merely the acts of violence failing

to deny that they were present when such

acts were committed, a preliminary injunc

tion will issue and will be continued until

the case is heard on its merits. Gulf Bag

Co. v. Suttner. 124 Fed. 467.

56. Where employee are induced by

threats or persuasions to break their con

tract of servic‘e, the employer may restrain

third persons from so interfering with his

business. Jersey City Print. Co. v. Cassidy,

63 N. J. Eq. 769. An injunction will lie to

restrain continuance of acts by a labor or

ganization whereby persons contracting with

plaintiff were maliciously induced to violate

such contracts and a. strike of plaintiff’s

workmen was caused merely because he re

fused to recognize the union or the walking

delegate and that acts of the same sort were

threatened in the future. Beattie v. Calla

nan, 82 App. Div. [N. Y.) 7.

57. Interference with the transportation

of property as a subject of interstate com

merce by employee who have quit their em

ployment by threats or intimidation against

other employes or persons contemplating

employment with their former employer will

be restrained by the federal court. Knud

sen v. Benn, 123 Fed. 636. A bill by a rail

road company against labor union officers al

leging malicious conspiracy on the part of

the latter to interfere with the carriage of

the mails by the former and to restrain in

terstate commerce by inducing and compel

ling the employes operating trains to strike

in violation of their contracts, though with

out grievances and satisfied with their

wages and work and to prevent the inter

change of trafllc with connecting carriers in

order to compel complainant to recognize the

labor unions and refuse to employ non~

union men, is sufficient to authorize a tem

porary restraining order by a federal court

preventing the ordering or causing of such

strike or the interference with interstate

traffic until hearing on the motion for a

preliminary injunction. Wabash R. Co. v.

Hannahan, 121 Fed. 563.

58. Injunction will not lie in strike or

boycott cases unless a substantial pecuniary

loss as to property or business results to

the complainant for which there is no ade

quate remedy at law or unless he shows that

he has been deprived of his right to make a

living. Atkins v. Fletcher [N. J. Eq.) 55

Atl. 1074.

59. The ofilcers or committees of a labor

organization cannot be restrnined from

counselling or ordering a strike by the mem

bers in exercise of the authority given them

by laws sanctioned by a majority of the

members. Wabash R. Co. v. Hannahan. 121

Fed. 563.
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by strikers, is insufficient."0 Temporary injunction will not issue if the danger of

injury is not immediate.“1 All persons engaged in the unlawful acts may be afiect

ed by the writ." A conspiracy by several persons to deprive another of the right

to work because he does not join a particular labor union, by means of threats and

strikes, will be restrained.”

, (§ 2) J. Publications.—Publication of a libel,“ or of constitutional amend

ments by the secretary of state to be voted upon,“ or selection of a newspaper to

publish the result of a local option election,“ will not be restrained.

(§ 2) K. Crimea—Injunction will not lie to suppress crime‘n in aid of crimi

nal courts, unless public civil rights or public property is in danger,“ or at suit of a

60. Proprietors of a. store cannot re

strain sympathizers with labor unions from

picketing the store and circulating in the

vicinity cards asking union men to keep

away from the store and endeavoring to de

prive the store of its patrons by more per

suasions and peaceable means. Foster v.

Retail Clerks' I. P. Ass'n, 39 Misc. [N. Y.] 48.

Though injunction will lie to prevent the

picketing of strikers to intimidate others

seeking employment. if such means are used

merely to obtain information or to persuade

others by peaceable means from seeking

employment and no existing contract is

sought to be broken. injunction will_not lie.

Fletcher v. International Ass‘n of Machin

ist's [N. J’. Eq.] 55 Atl. 1077. While a strike

is in progress. a, labor organization may

properly picket the works of an employer

if no violence, coercion or intimidation is

used to prevent others from entering or re

maining in his service, but where such con

ditions exist. that the acts are liable to pun

ishment under the criminal laws will not

prevent an injunction necessary to protect

the employer’s property and business from

civil iniury. Union Pac. R. Co. v. Ruef, 120

Fed. 102.

61. Sufficiency of conspiracy to interfere

with interstate commerce or to prevent car

rying of mails by complainant in violation

of the federal laws or to show that de

fendants as officers of a labor union in or

dering a strike of complainant‘s employes

acted without due authority from the latter

or beyond lawful purposes to enforce peace

able demands, as to wages and rules of

work. so as to authorize a preliminary in

junction. Wabash R. Co. v. Hannahan, 121

Fed. 563. Where the only showing of de

fendants on an order to show cause why an

injunction should not issue against picket

ing and illegal interference with plaintift’s

employes by strikers and labor unions pend

ing a suit for permanent relief, was a large

number of afiidavits on printed blank forms.

the balance being filled with the names of

particular defendants merely denying the

allegations of the bill as that a. strike was

in progress or that there was any unlaw

ful interference with complainant's business

it did not appear that defendants would suf

fer by the granting of the injunction until

final hearing. George Jonas Glass Co. v.

_ Glass Blowers' Ass'n. 64 N. J. Eq. 640.

62. That a number of persons outside a

labor organization co-operated in the pick

eting of a store and in dissuading the pub

lic from patronage of the same will not make

their acts illegal. Foster v. Retail Clerks‘

1. P. Ass'n. 39 Misc. [N. Y.] 48. Persons who

were not in complainant’s employ and are

not shown to have aided or counseled un

lawful acts by pickets ot‘ a labor organiza

tion during a strike will not be included in

a decree of injunction against unlawful acts

of the pickets, but while the stilt as to them

will be dismissed they will be held charge

able with knowledge of the injunction. and

will be bound by its terms; and all mem

bers of a labor organization who partici

pate in the establishment and maintenance

of a picket around the work of a former

employer which results in acts of violence

and abusiveness toward his employes. there

by intimidating them from continuing in his

employment, are chargeable with the reults

of the violence as well as those who person

ally participate therein, especially where

ofiicers and members of the organization

know that such unlawful acts are commit

ted snd take no steps to punish the oflend

ers or to suppress the violence, and such

persons will be included in an injunction

against the unlawful acts. Union Pac. R.

Co. v. Ruet‘, 120 Fed. 102.

03. Erdman v. Mitchell [Pa] 56 Atl. 827.

64. The remedy at law is adequate. Owen

v. Partridge, 40 Misc. [N. Y.] 415.

65. The votinglis a legislative act.

ple v. Mills. 30 C010. 262, 70 Pac. 322.

80. It is a. ministerial act. Sweeney v.

Webb [Tex. Civ. App.] 76 8. W. 766.

67. The Minnesota anti-trust law con

tains no provision for restraining or enjoin

ing violation and a court of equity has no

jurisdiction without statutory authority to

enjoin an act constituting a criminal offense

[Laws 1899. p. 487, c. 359]. Minn. v. Northern

Securities Co.. 123 Fed. 692.

08. Ga. R. 8.: B. Co. v. Atlanta [Ga.] 45

S. E. 256. A law giving the supreme court

jurisdiction to restrain a liquor nuisance on

proper petition by injunction is constitu

tional. Davis v. Auld, 96 Me. 559. The

statutory abatement of a blind tiger as a.

public nuisance by injunction will lie though

other complete adequate remedies exist [Act

Dec. 19, 1899]. Legg v. Anderson. 116 Ga.

401. A public nuisance will not be re—

strained at the suit of a state attorney on

the ground that the criminal laws as ad

ministered. will not afford a remedy, un

less it is shown that injury results to public

civil rights or public property. People v.

Condon. 102 Ill. App. 449. A statute making

it the duty of judges of courts, to suppress

prize fights. will authorize a court of equity

at suit of the commonwealth to restrain one

from allowing a prize fight to be held on

his premises as a public nuisance, though

it cannot proceed against the parties or their

associates because of sufficient regulations

under the criminal laws. Com. v. McGovern,

Peo
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business competitor.“9 One who seeks to avail himself of a crime to deprive another

of his property will be restrained, whether he or another committed the crime.10

The presence of criminal laws providing punishment and abatement of a nuisance

will not prevent the legislature from authorizing the state to proceed by injunc

tion." Violation of liquor laws may be restrained in Maine."

§ 3. Suits or actions for injunction. Jurisdiction and courts."—Generally,

execution of a judgment can be restrained only in the court that rendered the

judgment,“ though under certain conditions the rule is relaxed." A court which

has rendered a default judgment on its law side may not only enjoin an action

on the judgment on its equity side, but may decree vacation of the judgment al

lowing an answer to be filed, and order the action to proceed to trial." Joint

wrongdoers residing in different counties, who threaten to commit trespass and

are insolvent, may be restrained in one petition brought in the county of the resi

dence of one of them."

Injury to property may be restrained in the jurisdiction where the property is

situate." A court of general jurisdiction at the place of domicile of the corpora

25 Ky. L. R. 411. 75 S. W. 261. A federal

court may extend to and against successors

of the attorney general of a. state. prop

erly substituted provisions of an order re

straining entorcement of an unconstitu

tional statute of the state fixing railroad

fares by a board of which such an officer

is a. member, and is not prevented on the

ground that such injunction seeks to re

strain the enforcement of the state criminal

laws. Prout v. Starr, 188 U. S. 537, 47

Law. Ed. 584. 1

69. A mere desire to restrain competitiOn

of a. business rival will not entitle a barber

to an injunction against another barber to

keep him from keeping his shop open on

Sunday though a criminal law is violated

thereby [Pen. Code, art. 196]. York v.

Yzaguairre [Tex. Civ. App.] 71 S. W. 563.

70. Bank of Montreal v. Waite, 105 Ill.

App. 373; Alton Grain Co. v. Norton, 105

Ill. App. 385.

11. Davis v. Auld, 96 Me. 559.

72. An injunction against a. liquor nui

sance under P. L. 1891, c. 98, is merely to

prevent further continuance of an existing

continuous nuisance. Davis v. Auld. 96 Me.

559.

78. Conflict of lawn Where a. citizen of

Pennsylvania furnihed a refrigerating plant

to a New York brewery under an agree

ment that title was to remain in the seller

until payment. but the agreement was not

recorded in New York as required by its

laws, and the plant was attached as a. fix

ture. and afterward the brewery was mort

gaged, the mortgage being assigned to a.

citizen of Pennsylvania the court of the

latter state had jurisdiction at suit of the

assignee to restrain the seller from taking

away the plant. Schmaltz v. York Mfg. Co.,

204 Pa. 1, 59 L R. A. 907.

1'4. A county court in one county cannot

restrain execution of the Judgment of the

I'ounty court of another county. Aultman v.

Higbee [Tex. Civ. App.] 74 S. W. 955. An

injunction to stay proceedings on a Juds

mcnt or final order of a. court will not be

granted in an action. brought in another

court from that which rendered the Judg

ment, ghough defendant in the injunction

appeal-g and pleads. Hampton v. Mays [Ind.

T.] 69 B. W. 1115.

Curr. TiaW. Vol. 2—28.

75- Federnl courts may restrain plaintlft

holding an unconscionable judgment ren

dered by a. state court from using it to ex

tort money trom the Judgment defendant

without violating Rev. St. U. S. 5 720. Na.

tional Surety Co. v. State Bank [0. C. A.]

120 Fed. 593. Where proceedings in the fed

eral district court of one tate on which ex

ecution was founded were void, the circuit

court for the district of another state may

restrain the marshal of its district from en

forcing Judgment against property of the

debtor located therein. Kirk v. U. S., 124

Fed. 324.

State courts: The superior court of Wash

ington has Jurisdiction of an injunction suit

to restrain execution sale for invalidity of

a Judgment rendered in another superior

court. Noerdlinger v. Huff, 81 Wash. 360.

72 Pac. 73. A district court or one county

in Colorado has Jurisdiction to restrain the

sheriit of another county from executing n.

deed to property within the county sold un

der special execution on a Judgment of the

district court of another county. Ohio Colo.

Min. & Mill. Co. v. Wiley [Coio. App.] 71

Pac. 1001. A Justice court cannot issue a

writ oi.’ injunction against a judgment even

though the statute requires writs for such

purpose to be made returnable to and tria

ble by the court rendering the Judgment.

Foust v. Warren [Tex. Civ. App.] 72 S. W.

404. A suit in the circuit court of Ken

tucky to restrain collection of the tax of

a graded school district. is not in violation

of a statute providing that a. judgment can

be restrained only in the court of its rendi

tion as an attack on the judgment of the

county court decreeing an election concern

ing the tax. Waring v. Bertram. 25 Ky. L.

R. 307. 75 B. W. 222.

76. Brooks v. Twitchell, 182 Mass.

77. Wall v. Mercer [Ga.] 46 S. E. 420.

78. The district court of Wyoming has

jurisdiction to restrain diversion of water

from a. stream to the injury of prior al.

propriation for irrigation by means of a

ditch constructed in Montana. carrying the

water to land in Wyoming. since the place

of injury is in that state where the ditch

and lands of the owner are situated. Wil

448.

ley v. Decker [Wyo.] 73 Pac. 210.
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tion is the proper tribunal for injunction against its directors to restrain disposal

of corporate products and receipt of debts due the corporation, or the carrying on of

its business." A court with jurisdiction in personam may restrain the prosecution

of a subsequent suit in another county, which will take from the court first ob

taining jurisdiction part of the subject-matter of the suit.“ A ruling of one dis

trict judge vacating a temporary injunction for failure of petition to state cause

of action will not prevent another judge of the court subsequently on final hearing

from giving a decree on the petition according to its prayer}u
An adverse de

cision by the board of control which is atfirmed by the district court on appeal will

not prevent jurisdiction of that court of a suit by the losing party before the board

of control to enjoin diversion of waters from a stream.82 Jurisdiction of federal

courts,“ and of particular state courts has been passed on in cases cited.“

_ § 4. Preliminary injunction. A. Issuance—A statutory provisional injunc

tion is allowable only within the terms of the law.“ Preliminary or interlocutory

injunction will lie when necessary to preserve the status quo,“ but not as to one

‘ 79.

110.

80. State v. Frediock, 52 W. Va 232.

81. Commercial State Bank v. Ketchum

[Nob-1 96 N. W. 614.

82. Willey v. Decker [Wyo.] 73 Fee. 210.

83. Jurisdiction of a court of bankruptcy

to enjoin further proceedings under a judg

ment of the state court in judgment credit

or's action commenced before passage of

bankruptcy act. Metcalf v. Barker, 187 U.

S. 165. 47 Law. Ed. 122. Act of complainant

in a suit by a. judgment creditor in a state

court to set aside a deed as fraudulent in

proving up her judgment as a. preferred

debt, before a referee in bankruptcy, as

consent to jurisdiction of the bankruptcy

court to restrain further proceedings in the

state court. Plckens v. Roy, 187 U. S. 177,

47 Law. Ed. 128. A suit to restrain unfair

trade competition sounds in tort and :1 fed

eral court cannot entertain it, where it is

based on acts done without the country

though Jurisdiction of the parties is ob

tained. Vacuum Oil Co. v. Eagle Oil 00..

122 Fed. 105. A federal court cannot re

strain proceedings in a state court sought

to be removed to it where such proceedings

are rerriovable, because regarded by the state

court as merely supplemental and as a con

tinuation of an action already prosecuted

to judgment and in aid of execution there

under. Mutual Reserve Fund Life Ass'n v.

Phelps, 23 S. Ct. 707, 190 U. S. 147, 47 Law.

Ed. 987. A suit to restrain federal officers

engaged in the construction of a govern

ment canal from changing the location of a

highway bridge over it in alleged violation

of a. district court decree in condemnation

proceedings to take a right of way across

the highway, may be removed to the federal

court, since it is one arising under the fed

eral laws. Woods v. Root [C. C. A.] 123

Fed. 402.

84. County and court in which a suit for

injunction must be brought. Gregory v.

Howell, 118 Iowa. 28. Statutory power of

courts regarding the issuance of an injunc

tion by a court in aid of its own jurisdiction

under Code 1899, c. 133. 55 4. 6. 9. State v.

Fredlock. 52 W. Va. 232. While the Cali

fornia Constitution gives superior courts

jurisdiction in equity, their power as to

injunctions may be regulated by the legis

Moneuse v. Riley, 40 Misc. [N. Y.] lature. Wright v. Superior Court, 139 Cal.

469, 73 Pac. 146. The circuit court of Mich

igan may restrain an order on the probate

court in a proceeding without jurisdiction

to allow attorney's fees against the ward‘s

estate. Lothrop v. Duiheld [Mich.] 96 N.

W. 577. Where the main purpose of a suit

to restrain a judgment of a police court un

der an ordinance alleged to be unconstitu

tional, is to attack the ordinance, the circuit

court in Kentucky has jurisdiction. Boyd

v. Board of Councilmen, 26 Ky. L. R. 1311.

77 S. W. 669. Where an action is pending

in one superior court of California another

superior court cannot entertain a bill to

enjoin proceedings in the first action ex

cept to prevent a multiplicity of suits.

Wright v. Superior Court, 189 Cal. 469, 78

Pac. 145. Where land owners in Wyoming

appropriated the right to irrigate their

land from a certain stream by means of a

dam and ditch located in the state, the dis

trict court of that state had jurisdiction not

only to restrain another from diverting wa

ters by a, ditch within the state, but to de

termine their relative rights to use of the

water. Willey v. Decker [Wyo.] 73 Pac.

210. Where the transcript of a. justice's

judgment in Iowa has been filed with the

clerk of the district court in the county

of its rendition, an action to restrain en

forcement can only be brought there [C053,

§§ 4364, 4538]. Brunk v.Moulton Bank [Iowa]

95 N. W. 238. That the judgment was un

enforceable becaue of the discharge of the

judgment debtor in bankruptcy after ren

dition will not make it possible to restrain

its collection in another county. Id.

85. Defendant in a. civil action cannot

have a provisional injunction. The remedy

is given only to plaintiff by the statute.

Forman v. Henley, 11 N. D. 563.

86. Denver & R. G. R. Co. v. U. S. [C. C.

A.] 124 Fed. 156. Where irreparable injury

is threatened. Leigh v. National Hollow

Brake Beam Co., 104 Ill. App. 438; Where

the court finds that the status of the parties

should be preserved by injunction. neither

party will be allowed to change such status

by giving a bond. Wells v. Rountree, 11'!

Ga. 839. Sufficiency of particular circum

stances disclosed on hearing of motion for

preliminary injunction to warrant its is

suance to preserve the status quo without
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who has himself destroyed it," or where it would be futile,“ or allowance will work

greater hardship than refusal,” or the injury can be measured in damages,"0 or is

su'ance will settle the merits before trial," or complainant can frame issues so as to

procure a speedy final hearing." It is allowable when abatement of a nuisance is

the only relief.“a

Its allowance is discretionary." Final determination of the suit in favor of

complainant must be reasonably probable." Cessation of the act complained of

expression of opinion or decision on the

merits. Western Union Tel. Co. v. Phila

delphia, B. d; W. R. Co., 124 Fed. 974.

Though in an action to restrain defendant

from selling a patent the answer denies

the equities alleged in the complaint. a

temporary injunction may be granted in the

discretion of the court. Fuller v. Schultz.

88 Minn. 372. A denial by defendant of facts

set up in a. petition for an interlocutory in

junction, or a mere conflict in the evidence,

will not necessarily require a denial of the

injunction. Everett v. Tabor [Ga.] 46 B. E.

72. An interlocutory injunction will issue

only to preserve rights or to prevent irrep

arable injury, complainant being required

to establish the existence of the fraud or

fact on which such right is based. Id.

Though the cause has been heard and sub

mitted on the merits if the proof is clear.

a temporary injunction may be granted

against infringement of a patent. Cimiotti

Unhalrlng Co. v. American Fur Refining Co.,

117 Fed. 623. Whenever questions of law or

fact to be determined are difficult and in

jury to the moving party will be certain,

immediate and great, if denied, and loss or

inconvenience to the other party will be

comparatively small. Denver & R. G. R.

Co. v. U. S. [C. C. A.] 124 Fed. 156. Where

the validity of a patent is undoubted and

infringement clear, the patentee should not

be deprived of his rights by refusal of pre

liminary injunction because the term of his

patent will soon expire or because of de

fendant's offer to give a bond for damages.

Electric Storage Battery Co. v. Buffalo Elec.

Carriage 00., 117 Fed. 314. Where the evi

dence is conflicting and it appears that if

the writ is granted it will not operate op

pressively on defendant. but if denied com

plainant will be practically without remedy

should he afterward establish his case, there

is strong reason why the chancellor should

preserve rights by granting an interlocu

tory injunction. Everett v. Tabor [6a.] 46

8. E. 72. A temporary injunction to prevent

cutting oi! plaintiff‘s connection with a

sewer by a sewerage company, is special

in its nature and may continue until the

trial. where in the court's opinion it is rea

sonably necessary to protect plaintiff's

rights. Solomon v. Wilmington Sewerage

Co. [N. 0.] 45 S. E. 536. A temporary in

junction should be granted as a. matter of

right if the complaint shows a probability of

recovery by plaintiff which will not afford

him the full measure of redress which the

suit should furnish unless defendant pend

ing final determination is restrained from

acts prejudicial to plaintiff‘s rights, and if

without the restraint irreparable damage to

plaintiff will result regardless of final re

sults, which cannot be adequately prevent

"; by the giving of a bond. Bartlett v.

Bartlett. 118 Wis. 450.

81. Post v. Hudson R. Tel. Co., 76 App.

Div. [N. Y.] 621.

88. Infringement of expired patent. Hunt

ington D. P. Co. v. Virginia-Carolina Chem.

Co., 121 Fed. 136.

80. A temporary injunction will not issue

to compel removal of part of a building in

the course of construction because encroach

ing on the street at the suit of the city.

where defendant claims that it was built in

conformity to the plans and approved by

the city authorities and the building is par

tially completed. New York v. Knicker

bocker Trust Co., 41 Misc. [N. Y.] 17.

80. Marshall v. Homier [0k].] 74 Pac. 368.

91. An order by a jurge in chambers

transferring possession of realty from one

litigant to another without a hearing, by

means “of a preliminary injunction, is abso

lutely void. State v. Graves [Neb.] 92 N.

W. 144. In action to try the right to pos

session of land an interlocutory order on

affidavit ejecting plaintiff and restraining

his re-entry is void. Forman v. Healey, 11

N. D. 563.

92. Board of Trade v. Ellis, 122 Fed. 310.

Where directors of corporations are author

ized to make by-laws necessary for man

agement of the corporation if their certifi

cate so provide and the directors of a certain

corporation under such a certificate made a

by-law appearing on its face as a provision

merely for orderly conduct of the sharehold

ers' meetings and a bill alleges that such

by-law was made to pack a shareholders'

meeting so as to enable small sharehold

ers to out-vote complainants which allega

tions w'ere denied, the by-law will not be

declared void on a motion for a preliminary

injunction. Mitchell v. Colorado Fuel & Iron

Co., 117 Fed. 723.

93. Board of Health v. Summit [N. J. Eq.]

56 Atl. 125.

94. Fuller v. Schultz. 88 Minn. 372; Em

pire State-Idaho Min. 8: Developing Co. v.

Bunker Hill & 8. Min. 8: Concentrating Co.

[C. C. A.] 121 Fed. 973. Sufficiency of evi

dence to sustain an interlocutory order

granting a preliminary injunction under the

rule that the order will not be reversed,

unless an abuse of discretion was shown.

Rahley v. Columbia Phonograph Co. [C. C.

A.] 122 Fed. 623. A motion for a prelim

inary or provisional injunction is addressed

to the discretion of the court to be allowed

only in clear cases without decision at such

stage of the case to decide doubtful or dif

ficult questions of law or disputed questions

of fact. Mitchell v. Colorado Fuel 8: Iron

00., 117 Fed. 723.

05. Mitchell v. Colorado Fuel & Iron 00.,

117 Fed. 723. Where proofs are conflicting

and a full hearing is necessary to determine

questions at issue. a preliminary injunction

will not be granted against infringement of

a patent comparatively recent and which
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will not always prevent injunction, but a preliminary injunction will not issue

where defendant desisted in good faith before suit and intends not to resume.“

A new cause for temporary injunction cannot be urged after the original cause

is denied." Where the application depends on the nature of the action, the issues

on the motion are limited to those raised by the complaint, the supporting aili

davits and the answering affidavits." Demurrers to a petition can be considered

on the interlocutory hearing for injunction only, as showing cause why an interlocu

tory injunction should not be granted, and the demurrers cannot be overruled or

sustained by the judge at chambers before appearance term.” Where a district court

of the same federal circuit has refused an injunction against the use of board of

trade quotations by bucket shops because the concerns are too nearly similar, a

preliminary injunction for the same purpose will not be granted until the ruling has

been reviewed by the circuit court of appeals.1 Where a temporary injunction is

sues without bond, it is presumed that good cause was shown to the judge in ab

sence of the contrary showing.’ Where a petition for injunction is allowed by the

county judge in the absence of a district or supreme court judge, and petition and

order are immediately filed in the district court, the injunction is valid, though

made before beginning the action under a law providing for issuance at commence

ment of action or at any time before judgment after commencement.a A decision

denying a preliminary injunction is not res judicata as to sufficiency of the com—

plaint on subsequent filing of demurrer.‘ Where, after injunction against con

demnation proceedings, there is a discontinuance on notice and no further action

is taken as to the injunction and no appeal, such injunction will not apply to a sec

ond condemnation commenced.“ Defendant enjoined from building a photograph

gallery on premises against restrictions of his deed is sufficiently protected by a

decree which provides expressly for modification on application of either party

when change of conditions require.“ In Montana, allowance of “all costs” to de

fendant, on refusal of motion for an injunction pendente lite, is erroneous.’

(§ 4) B. Dissolution, modification or continuance; reinstatement. Dissolu

tion.-—A special master, on reference to inquire and report damages, if any, result

ing to defendants from the issuance of a restraining order if improvidently issued,

cannot determine such improvident issuance.‘

Dissolution or vacation of a preliminary injunction is discretionary.‘ A show

has not been adjudicated. Pennsylvania claiming that defendant's acts will destroy

Globe Gaslight Co. v. American Lighting

Co., 117 Fed. 324. While a. federal court

will not dispose of the question of jurisdic

tion summarily on motion for a preliminary

injunction complainant has the burden of

showing thereon that there is reasonable

probability of final success on that question

as well as on the merits. Huntington v.

New York, 118 Fed. 683. Where a suit is

brought to restrain the use of a. name by a.

corporation and is heard on order to show

cause on bill, aflidavits and exhibits. relief

should not be denied until final hearing.

where it appears highly probable that com

plainant will finally succeed. Edison Stor

age Battery Co. v. Edison Automobile Co.

[N. J. Eq.] 56 At]. 861.

96. Infringement of patent.

Elec. Co. v. New England Elec. Mtg.

121 Fed. 125.

97. On return of an order to show cause

why a temporary injunction should not be

granted on a complaint alleging trespass

plaintiff cannot set up a. new cause of com

plaint, the original one being denied, by

Edison Gen.

00.,

the easement over defendant‘s lot [Code Civ.

Proc. 5 603]. Le Roy v. Chesebrough, 39

Misc. [N. Y.] 286.

98. Code Civ. Proc. § 603. Le Roy v.

Chesebrough. 39 Misc. [N. Y.] 285.

99. Reynolds & H. Estate Mortg. Co. v.

Klngsberry [Ga.] 45 S. E. 235.

1. Board of Trade v. Ellis. 122 Fed. 819.

2. Rev. St. c. 69, 5 9. Deemar v. Boyne,

103 Ill. App. 464.

3. Code Civ. Proc. § 252. Commercial

State Bank v. Ketcham [Neb.] 92 N. W. 998.

4.‘ Rogers v. Week Lumber Co. [Wis.]

93 N. W. 821.

6. South Carolina & G. R. Co. v. American

Tel. & Tel. 00.. 65 S. C. 459.

6- Frlnk v. Hughes [Mich.] 94 N. W. 601.

7. Code Civ. Proc. §§ 1851, 1853, 1861, and

880. Colusa Parrott Min. & Smelting Co. v.

Barnard [Mont.] 72 Pac. 45.

8. Terry v. Robbins, 122 Fed. 725.

9. Dickson v. Dows, 11 N. D. 404; Roches

ter & E. R. R. Co. v. Monroe County Eiec.

Belt Line 00., 78 App. Div. [N. Y.] 38; Rich
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ing of legal rernedy,‘o lack of equity,11 failure of the pending suit at law," or ade

quate denial of material allegations of the bill by the answer,“ is proper ground

for a motion to dissolve, but the latter ground is insufficient where, in the discre

tion of the court, continuance is necessary to prevent irreparable injury.“ Unless

radical defects appear in the proceedings, dissolution will not follow, if good cause

for issuance appears from the record.“ A mere informality in thebond is insufli

cient.“

solution will be denied."

Where sufficient equity appears to support the original allowance, dis

A bond will sometimes be required on dissolution." The

right to dissolution in particular instances appears in the note."

ardson v. Kittlewell [Fla..] 83 So. 984;

Bchmidt v. Bitzer, 138 Cal. xix, 71 Pac. 563.

10. Marshall v. Homier [OkL] 74 Pac. 368.

ll. Null v. Elliott, 52 W. Va. 229. A tern

porary injunction against prosecution of a

replevin suit will be dissolved and the bill

for injunction dismissed where plaintiff with

consent or acquiescence of defendant has

parted with possession of the article and

defendant is not proceeding with the prose

cution, it being unreasonable to presume that

the article will no longer be of use to him.

Gibson v. Powell, 96 Mo. App. 681. A tem

porary restraining order granted on filing

of a bill by the maker of a. note. to enjoin

execution against him by holders by indorse

ment from the payee. on the ground that it

was procured from the payee by fraud, of

which the holders had notice or knowledge.

but stating no facts either on knowledge or

information. showing such fraud, will be

dissolved where defendants by answer de

nied any fraud on their part or knowledge

of fraud. Magruder v. Schley, 18 App. D.

C. 288. Where commissioners of the District

of Columbia order a. railroad company to

remove a switch and appliances located by

defendant at the intersection of certain

streets without permission for such location

and the company obtained a temporary in

junction against the execution of such order

on appeal from an order over-ruling a mo

tion for dissolution of such temporary in

junction it will be dissolved where it does

not appear that the oflicers had exceeded

their powers or abused their discretion on

acting oppressively in .ordering removal.

Macfarland v. Wash. etc., R. Co., 18 App.

D. C. 456.

12. Where a. grantor of land who had

failed in a suit to set aside his deed for

fraud. sued to enjoin the grantees from

trespassing on the property in his posses

sion disclosing nothing in his bill as to the

conveyance or prior suit, the injunction or

der is properly rescinded where the facts

of such conveyance and suit come to the

knowledge of the court. Tifel v. Jenkins,

95 Md. 665.

13- Sidney Land & Colony Co. v. Milner,

C. & F. Lumber Co. [Ala] 35 So. 48. Where

the sworn answer of defendant sets up a

right in himself to perform the acts com

plained of and denies the trespass or injury

alleged in the bill' and his own insolvency.

a temporary injunction previously issued is

properly dissolved. Simonson v. Cain [Ala.]

34 So. 1019.

14. Chain Belt Co. v.

[VVIRJ 94 N. W. 78.

15. Gotten v. Christen, 110 La. 444.

16. That an injunction bond is made pay

able to the clerk of court instead of de

Von Spreckelsen

fendant is an informality rather than a. de

fect in the bond and where it appears that

plaintiff would be immediately entitled to

another order of injunction were the present

one dissolved on this account, dissolution

will not follow but an order for a new bond

and new rights should be given. Cotten v.

Christen, 110 La. 444.

17. Injunction granted on a. verified com

plaint. Schmidt v. Bltzer, 138 Cal. xix, 71

Pac. 563. Though an order, making new

parties complainant to a bill, requires that

right to continuance of a temporary injunc

tion shall depend on right of the original

complainant, it will not be dissolved if the

new parties would have had a right thereto

if they had been made original parties, the

original complainant's want of equity at

fecting the costs only. Warren v. le [N. J.

Eq.] 56 Atl. 66.

18. An injunction by an ad interim treas—

urer to prevent his successor from taking

office because of irregularity in the elec

tion, will be dissolved on bond. State v.

Ellis [La.] 35 So. 471. An injunction re

straining the owner of an undivided half in

terest in timber land from cutting timber

without the consent of his co-owner, can

not be dissolved on bond. Cotien v. Chris

ten, 110 La. 444. Where the rights to cer

tain timber lands can be determined only

after a. full hearing in equity but complain

ant shows a. strong case and defendants have

erected saw mills to cut the timber. an in

junction against such cutting pending final

hearing will not be dissolved without a suf

ficient bond to protect complainant's rights.

Kllgore v. Norman, 119 Fed. 1006.

19. An injunction-11 order granted on :1

bill for injunction against interference 'with

employes by former employee of plaintiff

or with his prospective employee will not he

set aside on a motion or ex parte aflld'wiis.

but will be continued until final hearing.

Jersey City Print. Co. v. Cassidy, 63 N. J.

Eq. 759. Where it appears on motion to

dissolve an injunction, before answer by an

employs. by the real party in interest, that

the damage resulting will not be compen

sated by the undertaking, the motion will

be denied since he has a. remedy for dam

ages against his employer. Smith v. Al

berta 8: B. C. Exploration or Reclamation

Co. [Idaho] 74 Pac, 1071. A restraining or

der issued in foreclosure of a mortgage on

a wife's land to secure her husband's debt.

which was extended without her consent.

should not be dissolved after answer alleg

ing that the debt was the joint debt of

the husband and wife and denying that she

failed to consent to the extension. Harring

ton v. Rawls. 13l N. C. 39. A preliminary

injunction restraining a. union and its mem
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Suspension, modification, continuance or reinstatement—Operation of the in

junction may be suspended to allow defendant to proceed at law.2° An associate

justice of the supreme court may suspend operation of a restraining order pending

appeal from it.21 Modification cannot be had where complainant’s rights would

be invaded,22 but will be allowed to decrease injury or inconvenience to one or

more of the litigants if danger of loss or injury to their opponent is not thereby in

creased.“ Allegations of irreparable injury are sufficient for continuance of the

restraining order pending suit.“ A temporary order against trespass on timber is

properly continued until trial, under a law providing that no orders shall be made

pending an action to determine title in such a case, preventing the cutting of timber

except by consent until such title is determined." That a switch and appliance

built by a railroad company without municipal authority as required by law are

located for use in emergency only, and no danger can result from a temporary in

junction against its removal by its authorities, will not justify continuance of a

temporary restraining order against such removal until proof is taken.“ A tem

porary injunction, restraining the heirs of a deceased administrator from convert

ing to their own use or removing from the state, assets in their possession which the

administrator had converted before obtaining-his discharge in any state through

fraud on the probate court and the heirs at law, is properly continued until hearing

of the cause, where the property had been brought within the state." A general

creditor bringing an action to recover money only on allegations that the debtor

has fraudulently disposed of merchandise to delay his creditors, and that his co

defendant purchased with the same intent, and that the debtor left the state and

cannot be found, cannot have continuance of a temporary injunction under a. law

allowing an injunction restraining the transferee of a debtor from disposing of

property transferred.“ On motion, a decree for temporary injunction, contingent

on payment of a certain amount and costs by plaintiff in a certain action, should

be made absolute, where it appeared that he had complied, except as to a. small

item which be neglected through oversight, but which he afterwards tendered.“

An ex parte temporary restraining order issued by the clerk is not an injunction

after dissolution by the court, so that it may be reinstated under a law allowing

reinstatement of an injunction on motion after dissolution.”

bars from interfering with' the business of

an employer or keeping away employes or

customers by threats and force, will not

be vacated, where a strike was ordered

against the employer merely because of a

refusal to agree to employ only union men

and not on the question of wages. Davis

Mach. Co. v. Robinson, 41 Misc. [N. Y.] 329.

20. At the same time when an injunction

is granted at the suit of the lower riparian

owners to preVent diversion 0f waters by

a private corporation to supply a village,

the court may in its discretion. suspend oper

ation until the village by reasonable dili

gence could purchase or condemn the ripa

rian rights from plaintiff. Penrhyn Slate Co,

v. Granville Elec. L. & P. Co.. 84 App. Div.

[N. Y.] 92. Where a city maintained a

nuisance resulting in substantial damages

an injunction may be awarded where its

operation is suspended to allow the city to

obtain legislative relief or to abate the

nuisance. Sammons v. Gloversville, 175 N.

Y. 346.

21. State v. Rice [8. (1.] 45 S. E. 158.

22. An injunction pending trial, restrain

ing a. landlord from removing parts of a

building occupied by a. tenant in order to

construct another building near it. thereby

leaving the premises exposed and interfer—

ing with the tenant's peaceable possession.

cannot be modified so as to permit removal

of part of the building on condition that the

landlord should construct facilities for use

of tenant and protect him from injury, and

that unreasonable interference with the right

to quiet enjoyment should not be made.

Benedict v. International Banking Corp., 88

App. Div. [N. Y.] 488.

28. Denver 8; R. G. R Co. v. U. S. [C. C.

A.] 124 Fed. 156. .

24. U. S. v. Dastervig'nes, 118 Fed. 199.

25. Acts 1901, o. 666, i 1. Alleghany Co.

East Coast Lumber Co.. 181 N. C. 6.

28. Mactarland v. Wash" etc.. R. Co.,

App. D. C. 456.

27. Coleman v. Howell,

28. Code Civ. Proc. i 603.

39 Misc. [N. Y.] 39.

29. Commercial State Bank v. Ketcham

[Neb.] 92 N. W. 998.

30. Civ. Code, § 296. Jones v. Walter, 24

Ky. L. R. 878, 70 S. W. 191.

V.

18

131 N. C. 125.

Veit v. Collins,
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Time for application and notice—Where a stipulation was voluntarily made by

the parties that a restraining order should be continued until final determination, a

motion to vacate is properly denied before that time.“1 After the validity of a

patent has been determined several times and sustained by the circuit court of

appeals, a motion to vacate a preliminary injunction against infringement founded

on parts of the evidence taken by defendant will not be entertained until time for

complainant to take proofs in rebuttal has expired.”2 An injunction cannot be dis

solved on pleadings and testimony and findings of a master on the day of the filing

of his report without notice of hearing on the application for dissolution and

without an opportunity of the parties to except to the report.“ On motion by

the adverse party to dissolve a temporary injunction on papers on which it was

granted, no notice is necessary to the party to whom it was granted, but if a

counter-showing is made by the adverse party, notice of hearing must be given

and the other party allowed to present counter-affidavits for consideration.“

Motion and other pleadings; issues."—A motion to dissolve an injunction be

cause of insufficiency of the bill admits no more than a demurrer to the bill."

Plaintifi on an application to dissolve, made on the complaint alone without affi

davits, cannot file an affidavit in support of his pleading." A law allowing com

plainant to support his bill and defendant to support his answer as to an injunc

tion by affidavits filed, to be read in evidence on the hearing of the motion to dis

solve, is not limited to cases where a sworn answer is filed." Where the case has

been submitted for a decree on motion to dissolve on a sworn answer denying the

bill, a motion to strike the answer filed after submission cannot be treated as a

part of the pleadings thereon.” Where amendments to a bill, filed after a sworn

answer, set up no additional facts requiring answer, the denials of the answer are

applicable to the amendments and available on motion to dissolve without further

oath or verification.“ A suit for injunction against an execution sale is properly

dismissed on dissolution of a temporary restraining order, where the recitals of the

motion are equivalent to a demurrer for want of equity and no request is made to

amend the complaint.“ Where, in an action to try title to timber lands there was

a bona fide claim of evidence as to the location of the head of the river on which

plaintifi’s grant rested, and he showed a prima facie case, the issue should be

submitted to a jury and could not be determined on motion to continue an order

restraining cutting of the timber." A prayer for injunction will support a pre

liminary injunction.“

Order of dissolution or dismissal of cause—Dismissal of a complaint under

31. Maggs v. Morgan, 30 Wash. 604, 71 they were made in proceedings in which the

Fee. 188. parties to the injunction were parties and

82. Timolat v. Philadelphia Pneumatic were of record in the same county in cus

Tool Co.. 123 Fed. 899.

38. McAdow v. Wachob [Fish] 33 So. 702v

84. Rev. 8t. 1887, l 4295. Thayer v. Bel>

lamy [Idaho] 71 Pac. 544.

35. Sinclency o! pleadings on which to

grant an order refusing to dissolve a tem

porary injunction and continuing it until

trial. Solomon v. Wilmington Sewerage Co.,

133 N. C. 1“.

A motion for dissolution of a. temporary

injunction stating that on defendant's an

swer and affidavit of another party and all

papers. records and files of the court in

the former proceedings referred to in the

answer. defendant will move to dissolve the

temporary injunction. sufficiently notes the

ground of the motion. It need 'not include

a. copy of such findings and orders, where

tody of the clerk of the court in which in

junction was asked. [Comp. Laws 1881, 9

4991]. Howell v. Dinneen [8. D.] 94 N. W.

698.

8.. Board of Trade v. Weare. 105 Ill. App.

289.

87. Code Civ. Proc. ! 878.

Flannery [Monh] 74 Fee. 450.

88. Rev. 8t. c. 69. i 17. Freeport Com’rs of

Highways v. Goddard, 103 Ill. App. 36.

89. Howie v. Scarbrough [Ala] 35 So. 113.

40. Simonson v. Cain [Ala] 34 So. 1019.

41. Noerdlinger v. Huff. 31 Wash. 3‘0, 72

Pac. 78.

42. Allegheny Co. v. East Coast Lumber

Co.. 131 N. C. 6.

48. Shlpley v. Western Md. Tidewater R.

Co. [Nil] 56 Atl. 968.

Campbell v.
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which the injunction issued carries with it dissolution of the injunction.“ An

order of dissolution for want of equity, apparent on the face of the bill which

seeks injunction only, is an order finally disposing of the case, and the bill may be

dismissed.“ Dissolution by dismissal of the main action by plaintiffs, followed by

judgment of dismissal, amounts to the final determination that the writ wrong

fully issuet .‘° The bill cannot be dismissed on motion to dissolve on bill, answer

and afiidavit submitted before expiration of the time to take testimony, unless the

bill makes a case not proper for equitable relief, even though such injunction

should be dissolved on the pleadings.“ Where a bill to restrain unlawful detainer

was entertained without requiring complainant to confess judgment in the action,

the chancellor on dissolution could not dismiss the law action still pending.“ Dis

missal of the bill seeking injunction and dissolution of the injunction are conclusive

as to its wrongful issuance.‘a A decision that the temporary injunction should be

dissolved and the petition dismissed on the merits is a dissolution of the injunc

tion without entry of formal decree.“ Final decree makes a temporary order in

operative.51

(§ 4) 0'. Damages on dissolution.—-Damages on dissolution must be limited

to the amount of the bond in the absence of malice)" andto expenses necessarily

incurred in securing dissolution." Where plaintiff acted in good faith and issues

tendered by defendant were not sufficient to be the basis of a judgment holding

plaintiff liable for damages, defendant cannot recover damages on dissolution.“

Damages by injury from suspension of a business may be allowed, and profits for a

reasonable period next preceding the time of injury may be taken as a basis of esti

mate.“ The question of damages may be referred.“

44. Lewis v. Jones, 65 S. C. 157. Where

on dismissal of a. case in which temporary

injunction had been granted an order was

granted that since the Judgment had been

rendered for defendants, and the damages

sustained by them because of the injunction

remained to be settled that reference should

be made to a certain attorney of the court

to ascertain and report such damages if any,

the question of the dissolution of the in

junction is not left open but only the ques

tion of damages. Lewis v. Jones. 65 S. C.

157.

45. Goddard v. Chicago & N. W. R. Co..

202 111. 362.

46. Nielsen v. Albert Lea. 87 Minn. 285.

47. Baya v. Lake City [Fla.] 33 So. 400;

Baird v. Ellsworth Trust Co. [Fla.] 34 So.

565; Richardson v. Kittlewell [Fla.] 33 So.

984.

48.

[Va.]

49.

50.

Henley v. Cottrell R. E" I. 8: L. C0.

43 s. E. 191. v

Landis v. Wolf [Ill.] 69 N. E. 103.

Coffey v. Gamble, 117 Iowa, 545.

51. After final entry of a decree a tem

porary injunction ceases to be effective.

Sweeney v. Hanley [C. C. A.] 126 Fed. 97.

5111. Terry v. Robbins. 122 Fed. 725.

52. Church v. Baker [Colo. App.] 71 Pac.

888. Defendants cannot claim attorney‘s

fees on dissolution where no motion to dis

miss was tried. but dissolution came after

trial on the merits. Caillouet v. Coguen

hem [La.] 35 So. 385. Counsel fees for trial

of a cause will not be allowed as damages

for wrongful issuance where the injunction

proceedings were ancillary to the main case.

Barr’s Estate v. Post [Neb.] 93 N. W. 144.

Counsel fees necessarily incurred in procur

ing dissolution of an injunction may be al

lowed as damages but those resulting from

defense of the suit to which the injunction

is ancillary cannot be allowed. The agreed

compensation of attorneys employed by de

fendant to secure the dissolution cannot be

allowed as damages on the theory that they

were employed for that purpose. Landis v.

Wolf [111.] 69 N. E. 103. “’here a prelim

inary injunction wrongfully issued and on

filing of answer was modified and continued

and on final hearing a. permanent injunc

tion was refused and decree entered for

defendant but no motion was ever made

for dissolution of the preliminary injunc

tion, complainant was not liable for attor

ney‘s fees on account of the latter. Hock

ing Valley Coal Co. v. Cllmie [Iowa] 92 N.

W. 77. Where a. suit was discontinued on

defendant's motion for lack of prosecution

after a. temporary injunction had been grant

ed with conditions with which plaintiff had

failed to comply, defendant was entitled to

recover expenses in getting rid of the in

Junction, since the dismissal was a final

determination against plaintiff as to the

right to an injunction. Madison v. Brewer.

81 App. Div. [N. Y.] 116.

53. Caillouet v. Coguenhem [Lat] 35 So.

385.

54. Landis v. Wolf [111.] 69 N. E. 103.

55. On dismissal of a. complaint under

which a. temporary injunction issued. Lew

is v. Jones. 65 S. C. 157. Where plaintiff

was given leave over defendant's objection

to discontinue a. suit for injunction on its

call for trial because determination of the

merits was unnecessary. Perlman v. Bern

stein, 83 App. Div. [N. Y.] 203.
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Time of bringing action or suit—Prompt action should be taken so as to

avoid laches.56 One week’s delay after giving direct notice of violation of rights in

the erection of a wall before bringing suit for injunction is not unreasonable."

Original suit or petition or motion—Where plaintiffs recovered judgment be

fore a justice for possession of leased premises and rents, and defendants appealed

to the superior court, a motion for injunction to restrain the prosecution of month

ly suits for rent by plaintiifs was properly made by defendants in the case then

pending in the superior court and not by a new action for that purpose.“

Canditions precedent; b0nd.—The proper practice where an action at law is

sought to be restrained is for the chancellor to require complainant to confess judg

ment at law, the judgment to remain under control of the chancellor pending de

cision on the injunction.“ A judgment in an action between the city and an owner

of a tenement for civil penalties for violation of the tenement house act is a

final adjudication of issues afterward raised in a suit to enjoin maintenance of

a nuisance by the owner so that an order of injunction may issue.“0

The necessity of a bond for injunction is a matter of discretion," apart from

statutes prescribing it."2 The public may sue to suppress a public nuisance with

out a bond." Where defendant objects on appeal from a decree refusing an in

junction that no bond was first filed by complainant, the defect can be remedied

on reversal of the decree before issuance of the injunction.“ The bond is suffi

cient though the sureties do not justify that they are householders or freeholders

of the county, the justification being no part of the undertaking." That the bond

was payable to the clerk instead of defendant is an informality rather than a fatal

defect.“

Process and notice—Notice of an application for injunction must be given

unless it clearly appears that its issuance without notice is necessary." It is a

matter in the sound discretion of the court or judge in vacation.“ An objection

cannot be made that an injunction order was entered without notice where de

fendant had a hearing on the motion to dissolve.“ Sufficiency of notice is treated

in the note.’°

56. See Equity. 1 Curr. Law, 1063, and 04. Penn. R. Co. v. Lilly Borough [Pl-1

cases there cited.

57. Fisk v. Ley [Conn.] 56 Atl. 559.

58. Featherstone v. Carr, 132 N. C. 800.

59. Henley v. Cottrell R. E., L 8: L. C0.

[Va..] 43 S. E. 191.

00. Tenement House Dep't v.

41 Misc. [N. Y.] 446.

01. A bond as a condition precedent to a.

preliminary injunction is within the discre

tion of the circuit court. Briggs v. Neal

[0. C. A.] 120 Fed. 224.

62. It is requisite to an injunction to re

strain sale or transfer of a judgment or ex

ecution or any other steps for its collection

in Illinois [Rev. St. c. 69, § 8]. American

Fine Art Co. v. Volgt. 103 Ill. App. 659. An

order allowing the filing of an intervention

and designating the intervenor as a defend

ant followed by judgment on a rule nisi

ordering injunction to issue on a. bond fur

nished by plaintiff in favor of the original

defendant and the lntervcnor, is without

authority as to the requirement of a. bond

in favor of the latter so that he has no

right of action on the bond. St. Charles St.

R Co. v. Fidelity & Deposit Co.. 109 La.

491.

‘3. Suit by territory at instance of coun

ty attorney or attorney general. Reeves v.

T", [(3li 74 Pac. 95].,

Moeschen,

66 Atl. 412.

66. Rev. St. 5 4934.

[Idaho] 71 Pac. 613.

06. Cotten v. Christen. 110 La. “4.

87. Sprague v. Monarch Book Co.. 105 Ill.

App. 530. Notice of application for an in

junction to restrain a judicial sale by a sher

iff on an advertised day. cannot be dispensed

with merely on an affidavit that such notice

will accelerate the apprehended injury. Rich

ardson v. Kitilewell [Fla] 88 So. 984.

08. Code 1899, c. 133, 5 3. Kalbitzer v.

Goodhue. 52 W. Va. 435.

Wilson v. Eagleson

89. Board of Trade v. Wears, 105 Ill. App.

289. '

70. Notice to workmen who are engaged

in building a structure in violation of plain

tiff's rights that he would apply for an in

junction is sufficient and he need not inquire

for and notify the employers. Fisk v. Ley

[Conn.] 56 Atl. 559. An injunction against

diversion of the waters of a stream to the

injury of a prior appropriation for irriga

tion purposes, operates In personum. so that

after service with prdcess in the suit and

submission to the jurisdiction hv answer to

the merits. the court had jurisdiction. Wil

ley v. Decker [Wyo.] 73 Pnc. 210. In a.

suit to enjoin prosecution of many garnish

ment proceedings to subject exempt wages
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Parties—A bill to restrain proceedings at law must be filed in the name of

the interested party." A private individual injured by obstruction of the public

road cannot sue on behalf of himself and of others similarly situated to restrain the

obstruction as a public nuisance.12 In a suit by one of the parties to a contract

to restrain acts of third persons interfering with its performance by the other which

would result in irreparable injury to plaintiff, the latter and not the other party to

the contract is the real party in interest." The United States by its law officers,

at request of the interstate commerce commission, could not sue to restrain dis

crimination between localities by a common carrier, in violation of the act to

regulate commerce, before the Act of Congress, Feb. 19, 1903, expressly authoriz

ing such suits.“ Where-one entitled to sue for restraint of breach of a contract

joins with him persons having no privity of contract with defendant regarding the

subject-matter and no interest in the final result of the suit, there is a misjoinder

of plaintiffs." Necessary and proper parties in particular suits for injunction are

treated in the footnote."

of laborers to payment of a judgment in

which their employers from whom the wages

were due were made parties} summons aft

erwards issued to the sheriff of the county

where the judgment creditor resides and

properly served on him gives Jurisdiction of

all parties [Code Civ. Proc. § 65]. Siever v.

Union Pac. R. Co. [Neb.] 93 N. W. 943.

71. Hooper v. Birchfield [Ala] 35 So. 351.

12. Wees v. Coal & Iron R. Co. [W. Va]

46 S. E. 166.

18. Carroll v. Chesapeake & 0. C. Agency

Co. [0. C. A.] 124 Fed. 305.

74. Mo. Pac. R. Co. v. U. 8.. 189 U. S. 274.

47 Law. Ed. 811.

75. Atl. & B. R. Co. v. Southern Pine Co.,

116 Ga. 224.

70. Suits lgaiust corporations: The sell

er of corporate stock may be made defendant

with the company in injunction by the pur

chaser to restrain interference with its trans

fer and to compel the company to make

such' transfer. Thornton v. Martin, 116 Ga.

116. A stockholder must always be made a

party to restrain the voting of his stock at

the shareholders' meeting to elect directors.

Representation by a corporation to its stock

holders in defense of suits cannot be applied

to such suit, though the holder is another

corporation owning a majority of the stock

and though the same persons are a majority

of directors in both corporations. The court

cannot grant or continue a temporary re

straining order for the same purpose until

complainant can implead the stockholder in

a court having jurisdiction as to him.

Taylor v. Southern Pac. Co., 122 Fed. 147.

Where a corporation in the business of sell

ing coal had contracts with certain coal

companies to take all their product at the

mines, transport and sell it at prices fixed

by the companies, at a certain price per ton

for services, the coal companies not being

liable for a failure to furnish coal resulting

from strikes and the selling corporation

had made contracts for sale of large amounts

of coal and had provided means for trans

portation. the coal companies were proper

parties defendant to a suit by the selling

corporation to restrain wrongful and illegal

acts of third persons in conducting a strike

at the mines and preventing others from

working' therein by threats and intimidation,

but though such coal companies might not

be unfavorable to the relief asked the court

is not authorized to make them defendants

where jurisdiction would be defeated since

the selling corporation does not sue in their

right but in its own. Chesapeake & O. C.

Agency Co. v. Fire Creek C. & C. Co., 119

Fed. 942.

Suits sguiust municipalities or olllceru: A

tax payer may restrain payment of an il

legal warrant of a school district without

making the holder s. party. Kellogg v.

School Dist. N0. 10 [OkL] 74 Fee. 110. A

person or corporation with whom a contract

is made by a city which will create a debt

beyond the constitutional limit of the city.

is not an indispensable defendant to a suit

for injunction by a. tax payer to prevent per

formance of the contract. City Water Sup

ply Co. v. Ottumwa, 120 Fed. 309. One en

deavoring to equip a state building with

plumbing without filing the required papers

with the superintendent of buildings and se

curing his approval, is a proper defendant

in an action to enjoin construction. New

York v. Burleson Hardware Co., 89 App. Div.

[N. Y.] 222. Where a county board awarded

a claim against the county on condition that

claimant’s attorney should file agreement

not to receive more than a certain sum for

his services, the claimant but not the at

torney was a necessary party to a suit by

a tax payer to restrain payment of the

money. Klrcher v. Pederson [Wis.] 93 N.

W. 813. Where a county clerk is sought to

be restrained from changing the boundary

of the school district and transferring the

tax of s. tax payer from one district to an

other and changing the enumeration of

school children on the ground that the pro

ceedings on which his actions are based are

void, final injunction can not be granted

without joining the school district directly

interested. School Dist. No. 4 v. Smith, so

Mo. App. 215.

Suits to protect private property or busi

ness: In an action to restrain enforcement

of a. judgment against land owned by the

debtor at time of rendition, a subsequent

transferee of such land is a proper party.

Frankel v. Garrard. 160 Ind. 209. In an ac

tion by one judgment debtor to restrain the

sale of land owned by him on execution. on

the ground that it is not liable to execution.

his co-judgment debtors are not necessary
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Bill, petition or complaint—The bill must be frank in its statement of facts,"

and not multifarious." The ‘absence of an adequate remedy at law,79 the danger of

irreparable damage,"0 and the specific facts constituting it,”1 must be asserted.

A demurrer will lie to a petition where

an adequate remedy at law, and failure

parties. McGill v. Sutton [Kan] 72 Fee.

853. In a suit to restrain a Judgment cred

itor from prosecuting a multiplicity of gar

nishment suits to subject exempt wages to

the judgment. the employer of those to

whom the wages are due and who is gar

nishee. is a proper and necessary party. Siev

er v. Union Pac. R. Co. [Neb.] 98 N. W. 943.

A bill will lie to restrain a person who

learned certain trade secrets while in the

course of complainant's employment from

divulging them to competitors without join

ing the latter. Sanitas Nut Food Co. v.

Cemer [Mich.] 96 N. W. 454. Persons hav

ing an actual, though not an equal interest

in the use of trade-marks and labels, are

properly joined as plaintiffs in a suit to

prevent infringement. Jewish Colonization

Ass'n v. Solomon, 125 Fed. 994. In a suit

by an exclusive licensee for the sale of pat

ents in a certain territory to restrain a con

spiracy between a third person with knowl

edge of the license and the licensor for the

sale of such goods in the territory, neither

the licensor nor the co-conspirator is a

necessary party. the suit being based upon

the tort and not the contract relation. N.

Y. Phonograph Co. v. Jones, 123 Fed. 197.

Conclusions of law concerning rights under

a lease of oil lands between the lessor and

the assignee of the lease on which an in

junction was granted conditionally if cer

tain acts were performed by the assignee

are erroneous where the lessor was not a

party. Chappell v. Jasper County 0. & G.

Co. [Ind. App.] 66 N. E. 515. In a suit by

a mortgagee to restrain intimidation of em

ployee of the mortgagor preventing it from

transacting its business.soasto pay interest

on bonds according to the contract and mort

gage, the mortgagor was not a. necessary

party. Ex parte Haggerty. 124 Fed. 441.

In a suit in the federal courts for injunc

tion against strikers. a person interested in

the subject need not be made a party where

his joinder would oust jurisdiction, if a

final decree consistent with equity and good

conscience can be made against the parties

before the court. 1d. Where a bill to re

strain trespass on mining land alleged that

the company holding a lease under which

defendants claimed was not real, and that

defendants owned and controlled all its prop

erty and affairs and that its charter had ex

pired by limitation and the company had

never been re-organized. no objection could

be made for failure to make such company a

party defendant. Negaunee Iron Co. v. Iron

Cliffs Co. [Mich.] 96 N. W. 468.

77. The bill must make full and candid

disclosure of all facts relied upon for re

lief. Moi'fat v. Calvert County Com'rs [Md]

54 Atl. 960. A bill by an inventor and a

corporation which used his ‘name to enjoin

the use of such name by another corpora

tion alleging that its use had been enjoined

by a foreign court in a suit by the inventor's

son. is not open to the objection that the

mum-e to allege that such injunction was

it appears on its face that plaintiffs had

to employ it is not excused.” A11 facts

dissolved was a. suppression and a want of

frankness, since such fact was alleged only

to show that the son had revoked his au

thority to use the name and that the father

was not a. party to the suit and since the

present suit did not call for restraint in the

interim to which the rule of frankness pe

culiarly applies. Edison Storage Battery Co.

v. Edison Automobile Co. [N. J. Eq.) 56

Atl. 861.

78. A complaint for an injunction against

the sale of tickets by sixty brokers is mul

tifarious where they have no connection

with each other. N. Y. Cent. 8; H. R. R. Co.

v. Reeves, 41 Misc. [N. Y.] 490. A bill by

the United States to restrain a number of

defendants from pasturing sheep on s. for

est reservation, is not subject to the ob

jection of misjoinder and multifariousness

for alleging that two bands of sheep are

pastured on the reservation, where it does

not appear that there are any separate or

distinct rights or interests between the sev

eral defendants. Dastervlgnes v. U. S. [0.

C. A.] 122 Fed. 30. A bill to restrain the

passage of defendant over an oyster bed

because of damage by pressing the oysters

into the mud, asking alternative relief in

that a way be marked out across the bed and

defendant be restrained from passing with

out such way, is not liable to demurrer for

multifariousness. Simonson v. Cain [Ala] 34

So. 1019. -

\ 79. Chicago 8: B. E. R. Co. v. Kenney

[Ind. App.] 68 N. E. 20. An allegation in a

suit to restrain collection of a personal prop

erty tax by a. town that the board of review

including the assessors wrongfully, fraudu

lently and unlawfully colluded and connivad

to injure plaintii! by placing his property on

the assessment roll, is insufficient. Nye v.

Washburn, 125 Fed. 817.

80. An allegation of great injury is in

sufficient if it does not state that it will be

irreparable. Chappell y. Jasper County 0.

& G. Co. [Ind. App.] 66 N. E. 515. The com

plaint must allege that violation of plain

tiff‘s rights will be threatened with substan

tial and serious damage. Hart v. Hilde

brandt. 30 Ind. App. 415. A complaint for

injunction is insufficient which falls to al

lege defendant's insolvency or his inability

to respond in damages. Porter v. Armstrong.

132 N. C. 66. A bill for removal of an ex

isting alleged nuisance and restraint of its

continuance must allege that existence of a

nuisance has been determined at law or that

good equitable reason exists for relief with

out such determination. Sterling v_ Little

fleld. 97 Me. 479.

81. Orange City v. Thayer [Fla] 34 So.

573; Wabash R. Co. v. Engleman, 160 Ind.

329; Porter v. Armstrong. 132 N. C. 66. Pre

liminary injunction to prevent diversion of

waters from stream so as to deprive com

plainant of his irrigation rights. will not

issue on a general allegation of irreparable

injury. Morris v. Bean, 123 Fed. 618.

82. Sharpe v. Hodges, 116 Ga. 795.
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necessary must be alleged positively, not merely on information and belief.” Where

a verified complaint instead of an affidavit is used on motion for an injunction,

only the positive allegations and those on information and belief, where the sources

of information and the grounds of belief are stated, can be taken as true.“ Posses

sion or ownership of property must be alleged," unless a statute allows relief with

out possession.“ Where a cause for injunction is submitted for final decision on

demurrer to one paragraph of the bill, and another paragraph alleges material in

jury which is not denied, the writ will issue." The bill must pray injunction in

the prayer for process as well as in the prayer for relief." A prayer for injunction

is sufficient for issuance of a preliminary injunction." An amended petition must

not depart from the original petition.” The sufficiency of bills, complaints or

petitions in particular suits or actions is treated in the cases cited."

83. Infringement of trade mark. Gaines

v. Sroufe. 117 Fed. 965.

84. Foster v. Retail Clerks' International

Protective Ass'n. 39 Misc. [N. Y.] 48.

8'6. One attempting to restrain the con

struction of a driveway by a city across a

sidewalk in front of his lot on the ground

of his ownership of the fee to the center of

the street must allege such ownership. Kel

ley v. Marion [Ind.] 68 N. E. 694.

88. Where St. 5 2361 allows an owner of

land to restrain trespass though not in actual

possession at the time of the commission,

his petition need not allege such actual pos

session. Wiggins v. Jackson, 24 Ky. L. R.

2189, 73 S. W. 779.

87. Wallace v. Ark. Cent. R. Co.

A.] 118 Fed. 422.

88. American Fine Art Co. v. Voigt, 103

Ill. App. 659.

89. Shlpley v. Western Md. Tidewater R.

Co. [Md] 56 Atl. 968.

90. “'here a petition alleges ownership

of timber lands and that defendants were

wrongfully cutting such timber which con

stituted the principal value, that they were

insolvent and if not restrained, plaintiff

would have no adequate remedy at law, an

amended petition alleging that timber of a

certain value had been removed containing

another paragraph alleging damage gener

ally, without stating the sum, nor praying

judgment. was not a departure from the

original petition, so as to be subject to a

motion to strike. Houck v. Patty [Mo. App.]

78 S. W. 389.

ill. Sufficiency of bill to enjoin an ac

tion on a judgment (Brooks v. Twitcheli. 182

Mass. 443); for injunction against infringe

ment of patent (Murjahn v. Hall, 119 Fed.

186); by one owning timber on lands to re

strain its removal under Rev. St. 1892, §

1469 (Doke v. Peek [Fla.] 34 SO. 896); to

enjoin pollution of a stream by sewage of a

city at the suit of a. lower land proprietor

(Kewanee v. Otley, 204 111. 402); against

collection of property taxes to show that

no adequate remedy at law exists; (2n ALTHO

tion of Burns' Rev. St. 1804, §§ 7915. 7916

(Ind. Mfg. Co. v. Koehne, 188 U. S. 681. 47

Law. Ed. 651); to restrain payment on a pav

ing contract because of the arbitrary award

of the contract by the city as showing fail

ore of the board of public works to comply

with the statute (Inge v. Mobile Public

Works. 135 Ala. 187); by members of labor

union for injunction against unlawful com

bination by employers to destroy the union

by preventing and intimidating persons from

[C. C.

Joining and securing the discharge of those

belonging to the union (Boyer v. W. U. Tel.

Co., 124 Fed. 246); to show such contract

rights in plaintii'i.I corporation to entitle. it to

an injunction to prevent wrong and illegal

acts of defendants who were obstructing the

work of the other parties to a contract with

the corporation so as to prevent its fulfill

ment of such contract (Chesapeake & O. C.

Agency 00. v. Fire Creek C. & C. Co., 119

Fed. 942). A bill for injunction against

the use of secret processes and methods of

manufacture by defendant in violation of a

contract sufficiently shows their character.

where it alleges that they were not generally

known or understood by other manufactur

ers or the public and that defendant gained

knowledge of them while an employs of

plaintiff's establishment and that he agreed

not to disclose such processes or methods to

others. 8. Jarvis Adams Co. v. Knapp (C.

C. A.] 121 Fed. 84. Sufficiency of description

in application for injunction in bankruptcy.

to show where the bankruptcy proceeding

was pending. In re Goldberg, 117 Fed. 692.

Sufficiency of complaint in suit to restrain

the sale oi.‘ realty as the property of decedent

for debts on demurrer (Demaris v. Barker

[Wash] 74 Fee. 362); to warrant the tem

porary injunction to protect plaintiff's right

to the use of the bed of a creek which he had

reclaimed for agricultural purposes (Camp

bell v. Flannery [Mont] 74 Pac. 450); for

injunction against the collection of a. tax.

alleging overvaluation by the county board.

especially with regard to fraud on its part

(Cochise County v. Copper Queen Consol.

Min. Co. [Ariz.] 71 Pac. 946); to entitle the

receiver of a corporation to restrain fore

closure proceedings against the corporation

as to certain mortgaged chattels under 2

Ballinger's Ann. Codes & St. 5 6876 (Kidder

v. Beavers [Wash.] 74 Fee. 819). A com

plaint for an injunction pendente lite must

show a right to such relief and the prayer

must ask it even though the application is

under a law providing for injunction on at

fidavits after issue joined. showing that the

acts threatened would render judgment in

effectual [Rev. Code. Q 5344. sub-div. 23].

Forman v. Healey, 11 N. D. 563.

Allegations of conspiracy must state in

what the conspiracy consists. N. Y. Cent. &

H. R. R. Co. v. Reeves. 41 Misc. [N. Y.] 490.

A petition for injunction against a. sale un

der a power in a mortgage. is insufficient if

it does not show the character of trust in

the instrument which is apparently unre

corded or the nature of the advertisement for



2 Cur. Law. INJUNCTION § 40. 445

Answer and other pleadings—The defense of an adequate legal remedy must

be raised before hearing on the merits ,92 it must be raised by answer, if it does

not appear on the face of the complaint.” An answer in a suit to restrain the

cutting of timber, alleging that on a certain day plaintiil's conveyed to another all

their interest in the timber described, will avail only to limit plaintiff’s recovery

as a partial defense.“

A supplemental answer will be allowed where it raises issues which may be

settled on hearing.” Where defendant before serving of the original answer asked

leave to plead facts existing and entirely changing the issues, by a supplemental.

answer, he can be permitted to serve the answer only on payment of costs to date

and on condition that plaintiff may discontinue without costs if so advised.”

Acts of complainant in which defendant has acquiesced cannot be raised by

cross complaint." A cross bill cannot be filed to prevent complainant from exercis

ing the rights he seeks to establish by the bill, where they must necessarily be de

termined in deciding the issues on bill and answer.”

Issues and proof.—Under special circumstances courts will settle the ques

tion of damages incidental to injunctive relief." Petitioners must show clearly

legal authority to prosecute the action and their right to relief when such is in issue.1

The right, authority, or purpose of quasi-public corporations to construct improve

ments will not be determined.2 Where it is alleged in a suit to restrain cutting of

timber on land that deeds under which the defendant claimed were shams man

the sale or how such sale would affect plain

tiff's title. Wilson v. Gray. 97 Mo. App. 632.

A suit on petition of several individuals as

"mayor and councilman" to restrain the

maintenance of a. blind tiger is a. suit of

the individuals named and the descriptive

words may be stricken out as surplusage.

Legg v. Anderson, 116 Ga. 401. A petition in

n. suit to recover money received by plain

tiff’s attorneys which they claimed to hold

for fees from proceeds of a prior action. filed

to restrain plaintiff's action at law to re

cover such money which shows that a prior

suit was not pending, but that a final decree

had been rendered and funds distributed, is

liable to demurrer, the court’s jurisdiction

over the former suit having terminated. Ger

man v. Browne, 137 Ala. 429.

92. Where defendant proceeds to hearing

on the merits before a master without ob

jection that there was an adequate remedy

at law and that the bill did not state a cause

for equitable relief, he has waived such ob

jection in his answer. Driscoll v. Smith

[Mass] 68 N. E. 210.

93. Corscadden v. Haswell. 84 N. Y. Supp.

.197.

M Houck v. Patty [Mo. App.] 73 S. W.

389.

96, 00. Where plaintiff sued s. company

and its employe to restrain the company from

violating trade marks and to restrain the

employe from continuing in the employ of

the company because he had broken his

contract not to work for a. competitor of

plaintiff within a certain time after dis

charge from plaintiff's employ and the com

pany was not served but the employe an

swered and applied for leave to file a supple

mental answer alleging that the trade marks

sought to be protected contained false and

fraudulent statements, an order allowing him

to serve such answer will not be reversed.

though the facts alleged could be no defense

as against him, since the validity of the de

fense could be determined on the trial. Pre

servaline Mfg. Co. v. Belling, '75 App. Div.

[N. Y.] 474.

97. Where a. railroad company gave a li

cense to a natural gas company to maintain

certain pipe lines under and across its right

of way, it can not urge by cross-complaint

in an action by the gas company to compel it

to allow the laying of another pipe line

across the right of way that dangers and in

convenience had been increased by acts of

the gas company so as to secure an injunc

tion against such additional lines where all

such danger and inconvenience existed when

the license was granted. Chicago. I. d: E.

R. Co. v. Ind. N. G. & 0. 00. [Ind] 68 N. E.

1008. -

08. Sunset Tel. Co. v. Eureka, 122 Fed.

960.

99. Reese v. Wright [Md.] 58 At]. 978.

1. School Dist. No. 112 v. Goodpasture

[Okl.] 74 Fee. 501. '

2. Where a city has granted a franchise

for a telephone plant to a. company organized

under the tate laws and it has built its

plant, the validity of the incorporation of the

company cannot be questioned by the city

in a suit to restrain interference by the city

with the exercise of rights under the fran

chise. Old Colony Trust Co. v. Wichita, 123

Fed. 762. The question of municipal power

to give permission to lay a railroad siding

in a street on other than the established

grade cannot be considered in a suit to re

strain such siding by the railroad company.

Zook v. Penn. R. Co. [Pa.] 66 Atl. 82. Where

a. railroad company is entitled to build its

road through a borough, its purpose in build

ing a. telegraph line is immaterial in a. suit

by which to restrain interference by the bor

ough with construction of the line. Penn.

R. Co. v. Lilly Borough [Pa-.1 56 Atl. 413.
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ufactured to defeat criminal prosecutions for taking timber, facts invalidating the

conveyance can be shown on trial.5 The court is entitled to consider all the cir

cumstances and is not bound by denial of an intention to violate the covenant,

breach of which is to be enjoined.‘ Where a petition to restrain enforcement of

a judgment by execution against the judgment debtor by a member of a firm,

against which the debtor had suits pending, was for the purpose of obtaining an

equitable set-off, he could show on petition for a permanent injunction that he

expected to move for a new trial.‘

Afidavit for MIL—An injunction cannot be founded on equities appearing in

supporting affidavits, where the complaint fails to state a cause for equity.° An

affidavit to a bill for injunction, on information and belief, .is insufficient where

it does not state the source of information or what knowledge aifiant has relating

to matters for relief.’ That affidavits opposing an injunction against the use

of a corporate name in violation of complainant’s rights show no intention on the

part of defendant to manufacture anything manufactured by complainants is im

material, where defendant’s charter gives it power to do so.‘

Presumptions of burden of proof—Official acts will be presumed to have been

regularly done.” In a suit to restrain an upper proprietor from diverting water

from a stream, defendant must show the amount returned to the stream, where he

claims that such return is made.‘0 Where the bill in a suit to restrain violation of

a contract whereby a physician agrees not to practice medicine within a certain

territory, unless forced to resume such practice by unforeseen circumstances, alleged

that such circumstances had not arisen, plaintiff was not required to prove such al

legation, it being negative in nature so that proof lay in the special knowledge of

defendant.‘1

Evidence.—Proof of defendant’s insolvency on hearing for injunction must

be direct and positive and not on information and belief.12 Evidence which is

sufiicient to authorize a preliminary injunction or its denial will not necessarily

authorize a like decision at final trial on the merits." Suificiency and admissibility

of evidence in particular cases will be found in the note.“

8. Houck v. Patty [Mo. App.] 73 B. W.

889.

4. Covenant in partial restraint of trade.

Fleckenstein v. Fleckenstein [N. J'. Eq.] 53

At]. 1043.

5. Harris v. Gano, 117 Gm 934.

6. Landes v. Walls, 160 Ind. 216.

7'. By one not a party. Moffat v. Calvert

County Com'rs [Md.] 54 Atl. 960. Where it

appears in a suit by a stockholder to re

strain payment of a dividend on preferred

stock that an affidavit was filed by plaintiff

in support of a preliminary injunction and

one by his counsel which failed to show the

circumstances bringing him in relation with

the injuries so that he could speak from per

sonal knowledge and respecting admissions

made by the president of the corporation

only, the afi‘idavlts were insufficient to war

rant a. preliminary injunction. Schoenfeld

v. American Cnn Co. [N. J. Eq.] 55 Atl. 1044.

8. Edison Storage Battery Co. v. Edison

Automobile C0. [N. J. Eq.] 56 Atl. 561.

9. One seeking to enjoin payment of a

city warrant drawn on a. specific fund must

prove allegations that no estimate of the

cost or appropriation was made for its pay

ment and must overcome the presumption

of official regularity. Kelley v. Broadwell

[Neb.] 92 N. W. 643. In proceedings to re

strain the maintenance of a dram shop it

must be presumed that the excise commis

sioner properly granted the license for such

dram shop on a petition of eligible subscrib

ers whether he made any investigation or

not. Cooper v. Hunt [Mo. App.] 77 S. W.

483.

10. Lonsdale Co. v. Woonsocket [R. 1.] 56

Atl. 448.

11. Ryan v. Hamilton, 205 Ill. 191.

12. Doke v. Peek [Fia.] 34 So. 896.

18. Colusa. Parrot M. & 5. Co. v. Barnard

[Monti] 72 Pac. 45.

14. Sufficiency of evidence to show ade

quate remedy at law which petitioner neg

lected to pursue in a suit to restrain collec

tion of judgment (Hess v. Lell [Neb.] 94 N,

W. 975]; of bad faith on the part of the hold

er of a patent in sending notice to alleged

infringers and their customers notifying

them of his claims and threatening suits, in

a suit for injunction on the part of the al.

leged infringers to restrain such notice (Adri

ance v. Nat. Harrow Co. [C. C. A.] 121 Fed,

827); to establish an unlawful conspiracy on

the part of members of a labor organization

which is picketing the works of an employ

er during a strike and engaging in acts of

violence to prevent others from entering the

employment of the manufacturer so as to

entitle him to an injunction against the in

stitution and maintenance of such pickets
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Hearing and determination; dismissal; trial by jury.“—On hearing of an or

der to show cause why injunction should not issue, defendant’s evidence cannot be

rejected and the injunction issucd merely because he was in contempt for violating

a restraining order.“ A bill for injunction should not be dismissed on reversal of

an order granting a preliminary injunction, where complainants had no opportu

nity before hearing below to inspect or rebut defendants’ affidavits." A jury is not

a matter of right in a suit for injunction, though the court may order trial of

issues by a jury for its information.“

Costa—In proceedings to restrain a commission from removing an officer

under unconstitutional laws, the members of the commission are personally charge

able with costs, since they acted of their own wrong, but the sheriff to whom the -

custody of the ofl‘ice was given is not liable for costs, he being given no authority un

der the law and having made no threats to act.“

§ 5. Decree, judgment or order for permanent injunction.—The decree or

judgment must not be broader than is necessary to protect complainant’s rights nor

invade defendant’s rights ;'*’° and must conform to the pleadings.21

and others who may be shown to have tak

en part in the violence or intimidation (Union

Pac. R. Co. v. Ruef, 120 Fed. 102); to war

rant issuanceof a temporary injunction

against boycott (Gray v. Bldg. Trades Coun

cil [Minn] 97 N. W. 663).

Admluibiliry: In an action for injunction

to restrain the city and the council from pro

ceeding under an award of printing to a

newspaper, evidence of the average price

paid in the city for printing of that char

acter showing the bid accepted to be reason

able. is immaterial where the ground was

that the bid of the successful paper greatly

exceeded that of another. Puget Sound Pub.

Co. v. Times Printing Co. [Wash.] 74 Pac.

802. In a suit by one having an easement

in a lawn and beach to restrain construction

of a sea-wall which will diminish the beach.

testimony that beneficiaries of the trustee

holding title to the lots when platted and

under whom plaintiff claimed, never knew

or consented to a conveyance of the lots by

the trustee to plaintiff. is not admissible un

less it is shown that the terms of the trust

required any such knowledge or consent.

Testimony that beneficiaries of the trustee

holding title to the lots when platted paid

for the lots is properly excluded as not

tending to show that such trustees could not

convey an absolute title as far as defendants

are concerned to plaintiff who holds the pa

per title. Testimony that the beneficiaries

of a. trustee did not consent to the bringing

of the suit is properly excluded. But testi

mony of complainant in support of his claim

under a. deed was harmless if immaterial.

So is the exclusion of testimony that a cer

tain deed made to plaintiff by the trustees

was without consent of the beneficiaries

therein named where he sued as individual

proprietor and not to enforce any rights as

trustee. Fisk v. Ley [Conn.] 56 Atl. 559.

15. Dismissal of petition for an injunc

tion to restrain an order of sale on a de

crce and judgment. Jones v. Smith [Neb.]

97 N. W. 304. .

16. Code Civ. Proc. i 2179. Harley v. Mont.

Ore Purchasing Co.. 27 Mont. 888, 71 Pac.

407.

11. Brill v. Peckham M. '1‘. k W. 00.. 189

U. S. 57, 47'Law. Ed. 70‘. _ .

'cient.

Less than the

18. Burns' Rev. 8t. 1901, i 412. Shroyer

v. Campbell [Ind. App.] 67 N. E. 193. Trial

by jury is not required in a suit for an in

Junction to abate a public nuisance. Reaves

v. Ter. [OkL] 74 Pac. 951.

19. Corscadden v. Haswell, 84 N. Y. Supp.

597. '

20. Where it appears in an action to re

strain the shutting off of waters from cer

tain creek from plaintitf's premises, that a

certain amount of water has been dedicated

to Public use. a decree in favor of plaintiff

must limit his rights to use of the surface

waters. Hildreth v. Montecito Creek Water

Co.. 139 Cal. 22. 72 Fee. 396. Where com

plainant in a suit to restrain a city from

opening an alley through his property, was

given relief on the ground that he had ob~

tained title by adverse possession and had

made valuable improvements. a. decree was

too broad which restrained the city forever

from entering on the land. Crigler v. Mexi

co [Mo. App.] 74 S. W. 384. An injunction

forbidding a commission from acting in any

way under a statute giving it power to re

duce the salary of an officer or to remove

him, is too broad. where the provisions of

the statute as to the first power are valid

but void as to the second. Corscadden v.

Haswell. 84 N. Y. Supp. 597. If the use of

a dam by retaining the water during the

day and discharging it at night is the only

cause which results in injury to owners of

prior water rights, an injunction will not lie

against the maintenance of the dam, re

straint of the injurious practice being sufl‘l

Lone Tree Ditch Co. v. Rapid City

E. & G. Co. [8. D.] 93 N. W. 650. Where

plaintiff showed perfect title to land and his

petition admitted a lease of timber to defend

ant. and the evidence showed that the latter

was cutting much timber which did not come

within the lease. which defendant denied. the

injunction granted should not restrain him

from cutting timber but merely from cut

ting timber not included in the lease [Civ.

Code 1895, I 4927]. Simmons v. McPhaul, 117

Ga'. 761. A decree restraining the infringe

ment of a trade name and prohibiting- (1°.

fendant from “making use of the word" in

any manner in connection with goods made

for the same purpose as complainant‘s must
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relief asked by the prayer may be given.“

should move for correction.”

Should defendant be prejudiced he

A judgment perpetually enjoining the commission

of a certain act is sufficient without any further adjudication, where the findings

of fact and conclusions of law are full and specific.“

not be settled," but pecuniary damages

Generally, legal rights will

may be awarded complainant where in

junctive relief is denied, rather than remit him to an action at law." Persons re

strained from erecting a sea-wall on a diflerent line from the place where it for

merly stood cannot complain that the order restrained only a circumstantial change

from the former line instead of any change; the exact line where such wall could

be erected need not be defined." Where trespass is restrained to prevent circuity

of actions and a multiplicity of suits, all parties to such action should be enjoined.”

Where suit was brought against certain defendants to construe a law under which

be construed with reference to the proceed

ing and its purpose and cannot prohibit the

use of words on packages of goods in a. state

ment that such product is not so named, but

is better, purchasers not thereby being de

ceived. Enoch Morgan's Sons Co. v. Gibson

[C. C. A.] 122 Fed. 420. An injunction

against breach of contract by an actress for

a season of a play pending suit or until fur~

ther order of court is too broad and should

not be made to continue beyond the close of

the season which commencing in May could

in no event extend beyond June lst of the

following year. Shubert v. Angeles, 80 App.

Div. [N. Y.] 625. Since a decree granting an

injunction must be construed in connection

with the matters complained of in the bill.

one restraining a. city from removing or in

terfering with the poles, wires or appliances

of a telephone company is not open to objec

tion as interfering with the police powers

of the city to be exercised in cutting down

poles or wires in case of fire or other public

necessity where the prayer of the bill is

based entirely on allegations as to unlawful

interference by the city in order to obstruct

the lawful operation of the telephone sys

tem. Duluth v. Abbott [C. C. A.] 117 Fed.

137.

21. Where plaintiff is not entitled under

the proof, to an injunction, a new trial will

not be granted to enable him to recover

damages where the issue as to damages is

not raised by the pleadings. Bigelow v. Los

Angeles [08.1.] 75 Pac. 111. A petition alleg

ing that a. Judgment had been satisfied and

asking that an injunction against its enforce

ment be perpetual and for general relief,

will justify a. decree restraining execution.

Deleshaw v. Edelen [Tex. Civ. App.] 72 S.

W. 413. Where a. cross-bill against the city

and a. company was filed in a. suit by

the city to enjoin a street railway company

from laying'tracks in streets for the pur

pose of restraining the laying of tracks by

the seco'nd company, and on an adjournment

of the hearing on the motion for preliminary

injunctions on both bill and cross-blll, an

order in two paragraphs was entered, the

first continuing the restraining order en

tered on the original bill and the second re

straining both defendants and complainant

in the cross-bill from laying tracks until

further orders and before further hearing

the original bill was dismissed and the cross

bill dismissed by complainant as to the city,

since the controversy on the cross-bill is

between the two companies claiming con

flicting rights—the second paragraph relates

merely to such controversy and properly re

strained any change in the status by either

party and remained in force. Consolidated

Traction Co. v. Crawfordsville, 125 Fed. 247.

22. Where an abutting owner sought to

restrain operation of a street railway in

a street and it appears that the operation

of the road was legal except for casting an

additional burden on the fee because of the

operation of an lnterurban service, the plain

tiffs were entitled to an abatement of the

additional servitude by injunction. though

they had asked for abatement of the entire

road. Younkin v. Milwaukee L, H. & T. Co.

[Wis.] 98 N. W. 215.

23. Whpre evidence in an action for tree

pass showed that defendant trespassed upon

only a. part of the entire tract described in

the complaint but the court through inad

vertence included the whole tract in the in

junction restraining further trespass, thus

including places where defendant might have

a lawful right to go, the prejudiced party

should request a proper correction before

demanding a reversal of the order denying

a. new trial. Arndt v. Thomas [Mlnn.] 96 N.

W. 1125.

24. Walker v. McGinness [Idaho] 72 Pac.

885.

25. Damage for past acts as to which the

right to recover is complete when the bill

is filed and may be enforced by a. single

action at law, cannot be recovered in a suit

to enjoin future acts. Stevenson v. Morgan.

64 N. J. Eq. 219. Where chancery before

adoption of the constitution had jurisdic

tion in a case regardless of the statute but

had no inherent jurisdiction to enjoin a. mere

trespass, though such power may be con

ferred by statute, the power to settle the

damages of the trespass cannot at the same

time be conferred. McMillan v. Wiley [Fla]

33 So. 993.

Where a. decree restraining collection of

a. judgment and allowing a set-off against

_it requires as a condition for the injunction

that a sum more than sufficient to satisfy

an attorney‘s lien on the judgment should

be paid into court, the relative priorities of

the set-off and the lien need not be consid—

ered. Commercial State Bank v. Ketchurn

[Neb.] 96 N. W. 614.

26. Lane v. Mich. Traction Co.

97 N. W. 354.

27. Fisk v. Ley [Conn.] 56 Atl. 559.

28. Civ. Code, i 4918. Wells v. Rountree.

117 Ga. 839. .

[Mich.]
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they claimed as legatees, and it was determined that some of them took no interest

under the law, all the legatees will not be restrained from suing the executors to

recover legacies.”

Effect and enforcement—A formal order for injunction relates back to the

date of the decision granting it.‘'0 An injunction by one court to stay proceedings

of another afiects the parties only and not the jurisdiction of the other court.“

An order restraining defendant from using premises for other than a certain

business “during the pendency of this action” is one pendente lite.“ Mere refusal

to render judgment on a petition, where the court offers to hear the case on the

merits and plaintiffs dismiss the suit, is not a denial of the right to amend the

petition." An order to prevent defendants and their associates from congregating

about plaintiff’s premises to induce employee to quit work and from interfering

with the employee on the premises or with those who wish to enter the employ

ment, and to prevent interference with the employes while passing to and from

their work, meant that defendants and all persons subject to the order were

prevented from personal violence or intimidation, though such acts were not

performed on the premises.“ Where an instrument is not negotiable under the

statute and is subject to the same defenses in the hands of a bona fide purchaser

as in the hands of original buyer, a perpetual injunction after full hearing be

tween the original parties restraining its collection is a complete defense to a suit

brought by such purchaser before maturity and without notice." Where an abut

ting landowner sought to restrain a railroad from using a street, and after re

covery the railroad’s lessor sued to condom his rights, and the verdict in con

demnation allowed interest on the award from date of filing of the petition, but

was set aside, such award of interest will not estop the landowner from enforcing

the first decree restraining the use of the street." Where it was determined that

title to a river front in a state was in individuals and not in the city, and the

city was restrained from interfering with possession, use or enjoyment of the

wharf property belonging to plaintiifs, one who was a stranger to the suit may

enforce the injunction to prevent ejectment by the city for recovery of property on

the river front, only when he shows that the property in question was the identical

property in the former state and to which the injunction related, it not being suffi

cient to show that he obtained title from the original plaintiffs."

§ 6. Violation and punishment—One violating an injunction with knowledge

of it is liable for contempt, though not a party to the suit, or if a party, where he is

not served with process in it." That defendant acted in good faith,” or that the

20. Tiffany v. Emmet. 24 R. I. 411. ' Crim. App.] 72 S. W. 1000. Attorneys who

30. Rochester & L. 0. Water Co. v. Roch- deliberately advise a defendant in an in

ester. 84 App. Div. [N. Y.] 71. junction suit after an order restraining him

31_ gm“ v_ Fredlock, 52 w_ Va, 331 from interfering with the use of, or access

at Owls v_ Nat Commercial Bank, 81 to a dock leased by plaintiff. to resist the

App. D|v_ [N Y_] 631' pla'intéfl’lontth; groundtthgttilt vzaskthle lat

. ers uy o eep par 0 e 00 nre
75335" gflgilfm v' “ebb [Tex' Clv' App'] pair, though such duty was not included in

_ the order which gave plaintii! the ri ht to84' Ex 9"" Richard" 117 Fed‘ 658' use the other half when necessarygwere

85. Randolph v. Hudson [0k].] 74 Pac. 946. guilty of contempt where they were'tam“_

33- 30"“ "- Pa- co- [c- 0- A-l 1“ Fed- “'- iar with all the facts. Stolte v. Tueka, 82

37. Leverich vi Mobile. 122 Fed. 549. App. Div. [N. Y.] 81. A person not a party

as. Rev. St. 1899, 5 3643. In re Coggshall to the suit, nor an agent or servant of a

(Mo. App.] 75 I. W. 183; Ex parte Richards, party. nor in privity with any party, may

11'! Fed. 653. Injunction forbidding inter- be guilty of contempt in wilfully doing an

ference with business. People v. Marr. 84 N. act which he knows to be prohibited by

Y. Supp. 965. A writ of injunction need not injunction, not by being technically guilty ni'

be served upon one to make him guilty of a violation of the order but by disrespect

nontempt in its violation, if he knows ac- to the court. disregarding its decree, and

wally otitl-evistence. Ex parte Stone [Ten may be punished without reference to the

Curr. Law. Vol. 2—29.
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judge who issued the injunction stated that defendant might obtain permission of

the city council to act without violation of the injunction,“ or that at time of

violation he had filed a motion to modify it,“ or that he acted on advice of counsel,“

is no defense, though such facts may be shown in mitigation." It may be shown

in mitigation in proceedings for contempt that the judge stated that the injunction

was dissolved, that no formal decree was necessary, and that defendants might

proceed.“

ble for violation by others.“

injunction.“

will not exempt defendant from punishment for contempt."

Disobedienee of a void order is not contempt.“

There can be no violation by one ignorant of the

That disobedience of a statutory injunction is a criminal offense

Defendant is not lia

Acts amounting to

violation of particular injunctions will be found in the footnote.“

effect thereof on the rights of the actual

parties. Chisolm v. Caines. 121 Fed. 397.

39. 40, 41. Young v. Rothrock [Iowa] 96

N. w. 1105. -

42. Stolts v. Tuska, 82 App. Div. [N. Y.]

81: In re Granz. 78 App. Div. [N. Y.] 399.

One enjoined from infringing a. patent is not

excused from contempt in violation of the

injunction because the subsequent infringe

ment was not obvious and was done under

advice of counsel where he proceeded with

notice in assuming the risk of violation.

Paxton v. Brinton. 126 Fed. 542.

43. Coffey v. Gamble, 117 Iowa, 545; Stolts

v. Tuska. 82 App. Div. [N. Y.) 81.

44. Coffey v. Gamble. 117 Iowa. 545.

45. Disobedience of an order restraining

de facto officers from exercising functions of

their omce. issued without jurisdiction.

State v. Rice [8. C.] 45 S. E. 153. Disobe

dience of an injunction against passage and

approval of an ordinance merely on the

ground that it will not conserve best public

interests is not contempt. the injunction be

ing void. Wright v. People [Colo.] 73 Fee.

869.

40. One restrained from causing or neg

ligently permitting obstruction of a. culvert.

Corwin v. Erie R. Co., 84 App. Div. [N. Y.]

555. One restrained from diverting water

from a lake and ordered to fill up the ditch

by which they were diverted is not liable for

contempt because the dams he had built were

removed by others without his knowledge.

Stock v. Jefferson Tp. [Mich.] 92 N. W. 769.

Damage to one party by acts of another al

leged to have been in violation of an in

junction, cannot be recovered by a proceed

ing for contempt. Dowagiac Mfg. Co. v.

Minn. Moline Plow Co. [C. C. A.] 124 Fed.

735. 736.

47. Defendant in a. suit for infringement

of a patent having given a. bond to respond

in damages on recovery by complainant is

not liable criminally for contempt of court

for offering to sell the infringed article after

the issuance of a mandate from the appellate

court directing a decree restraining such

sale. where the decree has not been entered

and defendant has no actual notice of its di~

rection. Dowaglac Mfg. Co. v. Minn. Moline

Plow Co. [C. C. A.) 124 Fed. 735, 736. That

one of several ticket brokers filed an answer

in a suit against them to prevent their deal

ing in certain tickets. will not show his

knowledge of the issuance of an injunction

'0 as to render it binding upon him, mak

ing him liable to punishment for viola.

tion. where it appears that he had no knowl

edge of the suit and that attorneys were

retained by other brokers who authorized

them to represent all defendants. Ex parte

Stone [Tex. Ct. App.] 72 S. W. 1000.

48. Abatement of liquor nuisance.

v. Auld. 96 Me. 559.

40. Sufficiency of evidence to show viola

tion of an injunction against intimidation or

interference with employee (Ex parte Rich

ards. 117 Fed. 658); to show violation of an

injunction against intimidation of plaintiff‘s

employee and congregating for the purpose

of intimidating persons seeking his employ

ment (Jonas Glass Co. v. Glass Blowers‘

Ass‘n. 64 N. J. Eq. 644); to show defendants

in contempt for violation of an injunction in

that they acted as confederates and asso

ciates of defendants in the bill (Ex parte

Richards. 117 Fed. 658).

Violation of order restraining building of

railroad tracks. Consolidated Traction Co.

v. Crawfordsville, 125 Fed. 247. One en

joined from manufacturing and using a ma

chine invented by the employe of another

cannot avoid the effect of the restraint by

organizing a. corporation for making and

using machines which he controls. “’ester

veit v. Nat. Mfg. C0. [Ind. App.] 69 N. E. 169.

Where defendants were enjoined from 0b

structing in any manner. plaintiff's access to

a dock or the use thereof. which he had

leased, their act in afterward building a

fence so as to prevent plaintiff's access was

a. clear violation of the order. Stoits v.

Tuska. 82 App. Div. [N. Y.] 81. An order

restraining the sale of liquor under a void

license will not restrain procurement of a

license according to law and the sale of

liquor under such license when issued will

not violate the injunction. Wray v. Harri

son. 116 Ga 93. Entry on a. mining claim

to post notices of discovery of mineral lodes

with the intention to locate. will not violate

a restraining order against continuation of

trespass by sinking shafts. Harley v. Mont.

Ore Purchasing Co., 27 Mont. 388. 71 Pac. 407.

Workman who threatened another workman

with death if he went to work in a. certain

shop and took part in an assault on a second

workman. are guilty of criminal contempt

after issuance of a. preliminary injunction

prohibiting acts of violence. Stearns v.

Marr. 41 MisC. [N. Y.] 252. Defendants re

strained from the use of a system of num.

bers devised by plaintiffs or similar num

bers based thereon_ may be punished for

contempt for telling customers to order by

a. system the same as the old except for in

sertion of a. figure in front of each of the

old numbers. Brown v. Braunstein. 86 App,

Div. [N. Y.] 499. Issuance of circulars by

Davis
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Asking a second injunction for a new cause will not bar the right to petition

for punishment of violation of the first.“ Application to the federal district

court to restrain the state court from punishing a. bankrupt for contempt in failing

to appear before a referee for examination may be treated as an application for stay

of the proceeding, where no fine has been imposed and it appears that no actual

contempt was intended.“1 Whether a preliminary injunction applied to a particular

contract is a question which the court will not determine on a motion to punish

for contempt, but only after hearing on the merits.52 An affidavit for warrant of

arrest for contempt, in violation of the order against interference with work by in

timidation, may be made by any one knowing the facts, though not a party to the

suit.“ Facts constituting contempt of an order must be shown by affidavit, but

an afiidavit will not authorize contempt proceedings against one as to an injunction

restraining defendants and their agents and employee, where he does not appear

one advertising for sale articles adjudged

to be infringements of a patent, is not a

breach of an injunction which has been or

dered against the sale of such articles. Do

u'agiac Mfg. Co. v. Minn. Moline Plow Co.

[0. C. A.] 124 Fed. 735, 736. An injunction

restraining operation of an ice chute in a

street after a. certain day and directing its

removal, is violated by operation after such

date. though the method of construction is

so changed as not to interfere with public

travel but not to obviate entirely dangers

from its use. Young v. Rothrock [Iowa] 98

N. W. 1105. A corporation restrained from

making or selling a. patented article must

take such precautions as will insure compli

ance of its employees with the injunction.

and the officers will be liable to fine for con

tempt where the order is violated by the

employees through their carelessness though

without intention on their part. “’esting

house Air Brake Co. v. Christensen Engl

ncerlng Co., 121 Fed. 562. Where pending

suit the supreme court restrained an owner

and his contractor from tearing down the

lease-hold of tenants. the fact that the owner

afterwards recovered the property in the

municipal court by dispossession proceed

ings will not authorize him to proceed with

such work, and if he and the contractor do

so. they are guilty of criminal contempt for

disobedience of the injunction [Code Civ.

Proc. § 8, subd. 8]. In re Granz. 78 App. Div.

[N. Y.] 399. An order restraining interfer

ence with the conduct of persons is not vio

lated by showing that defendants attacked

complainant's employee, while returning

from a. place in the evening where he had

gone after the close of business for defend

ants, where it also appears that they pre

viously had a quarrel with such employee in

complainant's store: nor by evidence that

defendants boarded a. train bringing em

ployee to the works and by talking to them

induced them not to go. even though by mis

representations that complainant would not

allow them to go outside the works. Jonas

Glass Co. v. Glass Bottle Blowers' Ass'n,

[N. J. Eq.) 53 Atl. 138. A decision tiled in

a suit by an abutting owner to restrain work

by a town on a. street. that the temporary

injunction should be dissolved and the peti

tion dismissed on the merits, is a dissolution

of the injunction without entry of formal de

cree pursuant to the decision so that town

flfl'rccra working on the street after such de

cision filed but before entry of the formal

decree, were not guilty of contempt for vio

lating the injunction. Coffey v. Gamble, 117

Iowa, 545. Where an injunction was issued

against the sale of certain property and

thereafter dissolved but kept in force by

the bond and within the time allowed for

filing the bond defendants made the sale in

contempt of the temporary injunction the

sale accruing between parties to the suit and

the property remaining in possession of the

purchaser, a finding was unwarranted on

final hearing that defendants were unable to

comply with the decree and turned over

the property to plaintiff. Commercial State

Bank v. Ketcham [Neb.] 92 N. W. 998.

“’here attorneys for a. judgment creditor of

a bankrupt after entry of an order in the

bankruptcy court restraining them and their

client from proceeding further in supple<

mental proceedings to collect the judgment

already instituted in a. state court applied

for and obtained an order from the state

court adjudging the bankrupt in contempt

for failure to obey an order made before the

bankruptcy and requiring him to pay them

a fine equal to judgment and costs. such ap

plication was a continuation of the supple

mental proceedings pininly violating the in

junction and they were guilty of contempt

of the bankruptcy court. In re Fortunato,

123 Fed. 622.

50. Where an abutting owner brought suit

to restrain threatened trespass in a street

by a railroad company on the ground that

he owned the fee. and before final decree

the railroad took possession and laid tracks

in the street, after which a city ordinance

was passed requiring it to elevate its tracks,

and the abutting owner sought to restrain

such act. the suit being removed to the fed

eral courts, and also a subsequent suit by

the railroad's lessor to condemn his rights

in the street, the filing of his second com

plaint to restrain the second trespass was

not a. waiver of his rights under the first

decree so as to prevent his petition to pun

ish the railroad officers for its violation.

Bond v. Pa. Co. [0. C. A.] 138 Fed. 749.

m. In re W'illlam E. De Lany & Co., 124

Fed. 280.

52. International Reg. Co. v, Recording

Fare Reg. Co., 125 Fed. 790.

53. The acts themselves are offenses.

Castner v. Pocahontas Coilieries Co., 117 Fed.

184.
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by the afl‘idavit to be one of such persons.“ Doubtful questions are not to be

resolved against respondent.“ Circumstantial evidence will not warrant a judg

ment of guilty of contempt involving imprisonment, though his denial is of such

a character as to create a strong impression of violation.“ Where evidence is given

in an action for damages for violation of an injunction restraining manufacture

and use of a machine, that plaintiff’s business has suffered by diminished sales, tes

timony is admissible to show cost of manufacture of the article which the machine

was intended to produce." Where defendant was sufficiently informed of the

misconduct charged against him in contempt proceedings for violation, a variance

in the evidence admitted under the relator’s affidavit is immaterial." An error

in the description of land in an opinion affirming an injunction, restraining his

interference with waters of a creek, will not avail him in contempt proceedings for

violation of such order.“ Where the court took no notice of violation when it

dissolved the injunction as improvidently granted without jurisdiction, such viola

tion could not be raised in a subsequent collateral proceeding as a defense to an

alleged violation of law.“ Where an order is issued restraining interference with

plaintiff’s business, a reference may be ordered to take testimony as to an alleged

violation.‘1 Violation of a preliminary injunction cannot be punished by instruct

ing that defendant’s testimony in his own behalf is not to be considered,“ nor can

obedience be rewarded by instructing that he is entitled to a verdict.” One who

violated an order against interference with access to a dock was guilty of a con

tempt of court calling for a fine and damages and expenses of plaintifi which

may be proved, and imprisonment until he shows a willingness to comply fairly

with the order.“ Contempt in violating an injunction in a suit by an individual

for the public is criminal, and the supreme court may review the punishment."

Operation of an order punishing defendant for contempt in violation of an injunc

tion granted by an interlocutory decree will not be suspended until final hear

in 5‘“
g g 7. Liability an injunction bond.—Recovery cannot be had against the sure

ties on an injunction bond until they have had their day in court. A telephone

company having no rights in streets, because of failure to obtain municipal con

sent bcfore commencing to build its lines, was not injured by an injunction re

straining construction, and could not recover damages on the injunction bond for

illegal issuance.“7 Where plaintiff in an action on a bond made all the proceedings

and record in the injunction suit a part of his petition, a demurrer thereto will

be properly sustained where such petition conclusively shows the injunction to

have been rightfully issued.“s No recovery can be had on a bond given on issuance

54. State Y. Peterson, 29 Wash. 571, 70

Pac. 71.

55. Schllcht H., L. I; P. Co. v. Aeolipyle

Co.. 121 Fed. 137.

56. Clmiotti Unhalrlng Co. v.

of on order to show cause why injunction

should not issue because defendant was

guilty of contempt in filing a. restraining

order, is a denial of due process of law

Frolloehr, Harley v. Mont. Ore Purchasing Co.. 27 Mont.

121 Fed. 561.

57. Westervelt v. Nat. Mfg. Co. [lnd. App.)

69 N. E. 169.

58, 59. State v. Gray. 42 Or. 261, 70 Pac.

904. 71 Pac. 978.

60. An injunction restraining further pub

lication of an order of a local option in effect

and declaring the result of an election in

proceedings for the establishment of a. local

option in a. county. Lively v. State [Team

Or. App.] 73 S. W. 1048.

61. People v. Marr, 84 N. Y. Supp. 965.

82. Lake v. Copeland [Tax. Civ. App.) 72

S. W. 99. Rejection of defendant’s evidence

and issuance of an injunction on the hearing

388. 71 Pac. 407.

08. Lake v. Copeland [Tern Civ. App]

72 S. W. 99. .

o4. Stolts v. Tuska. 82 App. Div. [N. 1.]

81.

05. To restrain passage and approval of

city ordinance. Wright v. People [Colo.] 73

Pac. 869.

on. Westinghouse Air Brake Co. v. Chris

tiansen Engineering Co.. 123 Fed. 632.

07. Const. 5 163. East Tenn. Tel. Co. v.

Anderson County Tel. Co.. 24 Ky. L. R. 2358.

74 S. W. 218.

68. Gray v. Brcmcr [Iowa] 97 N. W. 991.
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of a temporary injunction, where there are grounds for its issuance though stated

for the first time in an amended petition and though the injunction is dissolved

because of condemnation proceedings begun after the writ was granted.” Where

an injunction is ancillary only to the principal relief, evidence as to the value of

services on a motion to dissolve and on demurrer to the bill will not authorize

a recovery for attorney’s services on the injunction bond." Where an injunction

rcstrains a tenant from disposing of crops subject to the landlord’s lien and the

tenant admitted the petition, but denied that the rent was due and set up as a

defense a breach of the lease and defendant after judgment filed a stay bond,

whereupon the injunction was dissolved, the order of dissolution was not a deter

mination that the injunction had been improvidently granted so as to sustain an

action on the injunction bond.“ Damages from the issuance of a restraining order

must be limited to the amount of the bond required of the one who obtains the

order, unless he acted maliciously." Counsel fees and necessary expenses, in an

unsuccessful effort to dissolve and in conducting the main action, may be recovered

on final dissolution in a suit on the statutory bond on a preliminary injunction to

restrain a certain action."

§ 8. Liability for wrongful injunction.—That defendant, pending the in

junction, sued out attachment against complainant and caused a levy on goods,

will not bar a recovery of damages for wrongful issuance of the injunction, since

such act is not in violation.“

INNS, RESTAURANTS, AND LODGING HOUSES.

Who are innkeepers.—One holding himself out to the public as an innkeeper

will be bound thereby.‘

Public regulation and inspection.-—The lessee, and not the lessor, has been

held to be under the duty of constructing fire escapes.’ A building is “enlarged”

by raising its walls and flattening the roof so as to make a new story, though its

height is not increased.8

Rights, duties and liabilities—All losses of property of guests by fire at a

public inn or hotel are prima'facie due to negligence of proprietor, subject to

rebuttal, by showing that the accident happened by irresistible force or unavoidable

accident.‘

A restaurant keeper has fulfilled his duties where he has placarded his place

with warnings enjoining care, disclaimed on bills of fare, liability for goods not

checked, employed a watchman to protect property, and provided a sufficient check

ing syster‘n.5

Saloon keepers are required to use reasonable care to protect guests from

injury at the hands of persons permitted to frequent their places of business.‘

The liability of an innkeeper caring for property of a guest after his departure

‘9. Scott 1!. Frank [Iowa] 96 N. W. 764. 2. Johnson v. Snow (Mo. App.] 76 S. W.

70. Church v. Baker [Colo. App.] 71 Fee. 675.

‘85. 3.

7|. Gray 7. Bremer [Iowa] 97 N. W. 991.

72. Terry v. Robbins, 122 Fed. 725.

73. Nielsen V. Albert Lea. 87 Minn. 285.

74. Landls v. W01! [11].] 69 N. E. 103.

1. One holding himself out an an inn-_

keeper and advertising a cafe in connection

Ihcrowiih is bound thereby and cannot avoid

liability as an innkeeper by showing that 8.

Statute required "enlarged" hotels to

be of first class construction. Murdock v.

Swasey, 183 Mass. 678.

4. Johnson v. Chadbourn Finance Co.. 89

Minn. 310.

5. Harris v. Childs’ Unique Dairy 00., H

N. Y. Supp. 260.

Injury to sleeping patron by a third

the cafe was owned by another and he was

without voice in its management. Johnson

v. Charlbourn Finance 00., 89 Minn. 310.

person pouring alcohol on his feet and set

ting same on fire. Curran v. Olson, 88 Minn.

307.

J
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is that of a gratuitous bailee,’ and he is not guilty of negligence in delivering

the property on a forged order to one who had dined with the guest and had

been seen in his company a number of times.“ The clerk may bind the proprietor

by an agreement to forward packages addressed to departing guests and received

after departure," and the innkeeper failing therein is liable as an ordinary bailee."

The patronage of the guest is a sufficient consideration to support the agreement.“

Liens—The laws of New York, giving innkeepers and lodging house keepers

a lien on the property of guests," cannot be invoked by a landlord against his

tenant," nor enforced against property, the title and right of possession of which

is in another.“

Damages are recoverable by guest for wrongful exclusion from room to which

he has been assigned,“ and for sickness caused by eating impure food.“ A lodging

house keeper is not required to relet rooms she has let for a definite term on the

roomer’s departure before the expiration thereof, where he has requested that the

rooms be reserved for him or some tenant he would procure."

INQUEST OF DEATH."

The verdict of a coroner’s jury as to the cause of death is simply evidence not

conclusive, to be considered with other evidence in a civil case." The testimony and

verdict received by him has no judicial character, so as to be admissible in an

action to show the cause of death.”

On a prosecution for murder, questions as to evidence and witnesses at the

inquest cannot be asked of the coroner as a witness,21 except for purposes of im

peachruent.22 In Louisiana, the inquest is admitted in a prosecution for murder.”

INSANE PERSONSJ‘

Q 1. Existence Ind Eilect of insanity in 5 5 Property and Debtl (457).

General (454). § 6. Contracts and Conveyancen (457).

§ 2. lnqulnltlonn (455). Q 7. Torts (458).

§ 3. Guardian-Mp and Support (458). 5 8. Action: By or Again-t (458).

i 4. Commitment to Asylum! (457).

Existence and effect of insanity in gr'ncral.—-All persons are presumed

Mental incompetency other than in

§1.
sane till the contrary is made to appear.”

7. 8. Hoffman v. Roessle, 39 Misc. [N. Y.]

787.

0. Baehr v. Downey [Mich] 94 N. W. 750.

10. Sufliciency of evidence to support re

covery. Baehr v. Downey [Mich] 94 N. W.

750. Persons sending packages to departed

guests are not guilty of contributory negli

gence for its loss by failure to mark its

value on the package where its value was not

such as to require extraordinary precau- C.

17. Sonneborn v. Steinan, 85 N. Y. Supp.

34.

18. Fees oi coroner's at taking of inquest

and duties of coroners generally see Coro

ners. 1 Curr. Law, 709.

19. Action on insurance policy. Rumboid

v. Supreme Council Royal League [111.] 69

N. E. 590.

20. Action on benefit certificate [BeL &

Ann. Codes 8: St. E 1045]. Cox v. Royal

tions. Id. Tribe, 42 Or. 365. 71 Pac. 73.

11. Baehr v. Downey [Mich] 94 N. W. 750. 21. Hall v. State, 137 Ala. 44.

2. Laws 1897, c. 118, § 71. 22. To impeach one jointly indicted who

13. Shearman v. Iroquois H. & A Co.. 85 testified. State v. Gatlin, 170 Mo. 354.

_ Supp, 355, For such purpose it is immaterial that the

Laws 1897. c. 118, § 71. Barnett v.

Walker, 89 Misc. [N. Y.i 323.

15. May recover for loss of reputation and

credit and anguish resulting from humilia

tion. Malin v. McCrutcheon [Tex. Civ. App.]

76 S. W. 586.

16. Sufficiency of evidence that party was

served with coffee containing deleterious

substances causing illness and during such

sickness was frightened by insults at wait

ers. Stringtellow v. Grunewald. 109 La. 187.

\

coroner acted without authority. State v.

Dixon, 131 N. C. 808.

23. State v. Baptiste. 108 La. 234.

24. Essentials of mental competency to

contract. see Incompetency.

Criminal responsibility see Criminal Law,

1 Curr. Law, 827.

25. Dinkeispiel v. Cent. Ky. Asylum, 24

Ky. L. R. 2240, 73 S. W. 771. A previous ac

tion against a person without anything on

the record to show the defendant is insane



2 Cur. Law. INSANE PERSONS § 2. 455

sanity, while sometimes deemed sutl'icient at common law to warrant taking cus

tody of property, is now often made so by statute." Such statutes are constitu

tional." A probability that a person will in future act without discretion in his

business affairs will not justify taking control of his property by guardianship,“

nor does mere eccentricity,” nor feeble health.‘°

On an inquest of insanity under a statute providing for the reprieve of prison

ers who become insane after sentence, the test is ability to distinguish right and

wrong as in criminal cases."

§ 2. Inquisitions.—The common law method of adjudicating insanity by an

inquest of a jury is still most commonly followed." An adjudication without no

tice to the alleged lunatic or giving him an opportunity to be heard should be

allowed to be traversed, though the evidence justified a finding of incompetency."

Notice to relatives of an inquest of lunacy is not for their benefit but for that of

the public. Hence it is jurisdictional and cannot be waived.“ A false information

of insanity in good faith is not actionable.“ No appeal lies from a finding that

a person is not of unsound mind.“ The party aggrieved by the finding of the

inquisition can have a remedy only by traverse,"7 though the proceedings may be

reviewed as upon certiorari.“ Where there was reasonable doubt of the propriety

of the result of an inquisition, a traverse should be allowed if the alleged lunatic

intelligently desires it." The inquisition and finding of the sheriff’s jury are ad

is prima tacie evidence against that plaintiff

of the sanity of the defendant at that time.

Clay v. Hammond, 199 Ill. 370.

Evidence held to justify finding of insan

ity. Brooks v. Pratt [C. C. A.] 118 Fed. 725.

On a. proceeding for the appointment of a

conservator the testimony of the " competent

is admissible. Appeal of \Ventz [Conn.] 56

Atl. 625.

28. Such mental incapacity. however,

should be substantially total (second child

hood). In re Streii’t [“'is.] 97 N. W. 189. A

finding of “weakness of mind" is not lunacy

within a statutory definition that lunacy in

cludes every kind of unsoundness of mind.

Laws 1892, p. 1487. c. 677. In re Clark. 175

N. Y. 139. Unsoundness of mind justifying

appointment or a guardian under 5 3219 of

the Code relates to the capacity of the per

son affected to transact business. Schick v.

Stuhr [Iowa] 94 N. W. 915. Allegations that

one was incompetent to manage himself or

his affairs and was oi.’ weak mind and easily

worked upon by persons obtaining a. con

trolling influence give jurisdiction under

("ode Civ. Proc. §§ 340. 2327. In re Clark, 175

N. Y. 139.

27. In re Anderson. 132 N. C. 243. Con

stitutionality of a statute defining “mentally

incompetent" raised but not considered. In

re Daniels. 140 Cal. 335. 78 Pac. 1053.

28. Sexual perversion. Schick v. Stuh'r

[Iowa] 94 N. W. 915. Violent temper render

inr: damage suits likely. Id.

20. Hardy v. Berger, 76 App. Div. [N. Y.)

393. 12 Ann. Cas. 118.

80. The person must be duly adjudged an

idiot, 0t unsound mind or an habitual drunk

srd and incapable of managing his affairs.

Martin v. Stewart [Kan] 73 Pac. 107.

3!. Lee v. State [Ga.] 45 S. E. 628. The

act of August 17, 1903 (Act 1903. p. 77) abol

ished inquisitinns after conviction as to the

sanity of persons convicted of capital 0!

ienses. Crlbb v. Parker [Ga.] 46 S. E. 110.

33. A clerk cannot adjudge lunacy with

out an inquest by a jury. In re Anderson,

132 N. C. 243.

Commissioners of Inquest must each take

the oath prescribed by law though a ma

jority ordinarily may act, otherwise all pro

ceedings are void. In re Bischoit, 80 App.

Div. [N. Y.] 326.

A jury of 12 Instead of 24 is not required

by Act of 23 March 1887 (2 Gen. St. p. 1709).

Constables may be such jurors. In re Com

tort. 63 N. J. Eq. 377.

City or police courts have statutory juris

diction to hold inquests in lunacy proceed

ings when no circuit court is in session.

Dinklespiei v. Cent. Ky. Asylum. 2i Ky. L

R. 2240. 73 S. W. 771.

232128. In re Sweeney. 81 App. Div. [N. Y.]

84. Yeomans v. Williams, 117 Ga. 800.

35. Made in order that the same may be

inquired of judicially is not liable for false

:ggest. Daugherty v. Snyder. 97 Mo. App.

36- Hence no mandate will issue to com

pel a. ruling on a motion for a. new trial.

State v. Branyan, 80 Ind. App. 502. An or

der taxing costs cannot be reviewed on a

finding that a person is not of unsound mind

under Burns' Rev. St. 1901. § 2718. Id.

87. Since there is no provision for bring

ing the evidence upon the record. Com. v.

Harrold, 204 Pa. 154. But after traverse and

trial upon the merits. the court will not look

further into the inquisition than is necessary

to see that it is clear of substantial irregu

larlties or detect oi jurisdiction. Id. A wife

the validity of whose marriage is aii’ected by

an inquisition in lunacy is a person aggrieved

within the meaning of the act of May 8.

1874 (P. L. 122) and has a. standing to trav

erse the finding. Com. v. Pitcairn. 204 Pa.

514. After a. verdict of insanity the insane

party cannot discontinue. In re Lerner, 75

App. Div. [N. Y.) 509.

88. Com. v. Harroid. 204 Pa. 164.

89. In re Comt0rt. 63 N. J. Eq. 377.
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missible at the trial of the traverse as prima facie evidence only.‘0 In collateral

proceedings a decree upon inquisition of lunacy is conclusive evidence of the in

sanity of the party from the time when it is found“ till revoked, even pending a

traverse;“ but it is only presumptive evidence of his incapacity during all the

previous time referred to in the findings."

Guardianship and support—The power to appoint a guardian generally§3.
in modern times depends upon the construction of statutes.“ Such statutes must

be strictly complied with to give jurisdiction.“ A right of action is property for

jurisdictional purposes.“ Neither consent of the insane person" nor of his wife"

can give jurisdiction. Proceedings for the appointment of a guardian of an insane

person are in personam and not in rem.“ The domicile of the incompetent is

primarily the proper forum,“ even when the same issue is pending in another

jurisdiction.u Appeals from appointment will be dismissed if not perfected,52 and

the incompetent may dismiss when appeal is in his name."

Expenses and accounts—A guardian’s expenses are allowed out of the estate."

40. Com. V. Harrold. 204 Pa. 154.

41. Hardy v. Berger, 70 App. Div. [N. 1.]

898, 12 Ann. Can. 118.

42. Hence the court may decree a. sale of

real estate but only on due notice to next

of kin. If the latter is a minor some one

competent to represent him must be appoint

ed. Mitchell v. Spaulding, 20 Pa. Super. Ct.

290. An allowance of an account of a sale

allowed pending a traverse cannot be at

tacked collaterally after the finding of the

inquisition is reversed. Spaulding v. Bul

lock. 20 Pa. Super. Ct. 301. Held only prima

facie evidence against third parties. Blandy

v. Blandy. 20 App. D. C- 535.

48. Hardy v. Berger, 78 App. Div. [N. Y.)

398. 12 Ann. Cas. 118.

44. In re Strelfl [Wis.] 97 N. W. 189. A

statute authorizing a justice of the peace to

appoint some one to take charge of and con

fine insane persons does not confer minis

terial powers on a. judicial officer in viola

tion of the constitutional provision separat

ing executive, legislative and judicial func

tions. Madison County Com'rs v. Moore

[Ind.] 68 N. E. 905.

45. Winslow v. Troy, 97 Me. 130; In re

Clark. 175 N. Y. 139. Where the petition

must be verified by an lifidavit that the facts

alleged are true it is not enough if all are

alleged on information and belief. In re

Bischoff, 80 App. Div. [N. Y.] 326. A statute

requiring the presence of the alleged lunatic

before the jury unless a certificate of physi

cians is presented, that certificate must com

ply strictly with the words of the statute.

Kelly v. Gardner, 25 Ky. L. R. 924. 76 S. W.

531.

441.

forced in another state.

[Conn.] 56 Atl. 625. .

41. Failure to give notice of application.

Winslow v. Troy, 97 Me. 130.

48. In re Bischoi'f. 80 App. Div. [N. Y.]

326.

49. At least under Code 1897, § 3219 which

makes certain the adversary character of the

proceedings. Brown v. Lambs. 119 Iowa, 404.

50. Appeal of Wentz [Conn.] 56 Atl. 625;

In re Bigelow [8. D.] 96 N. W. 698; Moody

County v. Minnehaha County [5. D.] 96 N. W.

698. The legal settlement of an insane per

son within Comp. St. 1901, e. 40, § 26, is the

Even where the rights must be en

Appeal of Wentz

county which would be primarily liable for

his support as a pauper. Clay County v.

Adams County [Neb.] 95 N. W. 58. The

finding of county commissioners that a per

son ie insane under Code 1897, 5 2270 is ex

parte and not conclusive of residence. Brown

v. Lambe, 119 Iowa. 404. Code 1897, § 3219

providing for guardianship of any “inhabi

tant" is not limited to legal residents and a

guardian is not estopped by good faith due

the court to deny the residence of his ward.

Id. A county in taking steps to collect a

tax against an insane person as a resident

has not acted to its legal prejudice so as to

set up estoppel against the guardian who

was appointed on a. petition averring resi

dence. Id. A settlement having been fixed

by judicial decision it could not be changed

during confinement in an asylum. Juniata

County v. Overseers of Poor. 22 Pa. Super.

Ct. 187.

51. The appointment of e. conservator un

der Gen. St. 1902. l 237 for an incapable

domiciled in the state is not affected by the

pendency of proceedings in another state to

inquire into his mental condition. The rela

tive making application need not belong to

the class liable for his support. Appeal of

Wentz [Conn.] 56 Atl. 625.

52. An appeal by a. guardian ad litem

from an order appointing a. guardian of the

person and estate will be dismissed on fail

ure to file a bill of exceptions and statement

on appeal and to request and file a transcript

of the record on appeal. In re Moss [CaL]

74 Pac. 546.

53. Where an appeal in a. proceeding to

appoint a guardian for an incompetent tried

by his guardian ad litem was taken by the

incompetent himself it was subject to dis

. missal on his application on notice to his at

torneys. In re Moss [Ca].] 74 Pac. 546.

54. A committee opposing an application

by a. lunatic for restoration of liberty and

also habeas corpus proceedings may be al.

lowed reasonable disbursements and counsel

fees out of the estate. In re Lnrner, 89 Misc.

[N. Y.] 877. A statute providing for the ad

ministration of the estate of a deceased

lunatic in the ordinary way does not pre

vent awarding disbursements to the commit

tee. The executor must be a party to pond_

ing settlements of accounts. In re Ferris

86 App. Div. [N. Y.) 559.
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Equity has jurisdiction to vacate a decree discharging the guardian of an insane

person where obtained by fraud.“

Support—Provisions for the support of pauper insane are commonly made by

statute."

§ 4. Commitment to asylums.—-The control and discipline in, as well as ad

mittance to, asylums is elsewhere treated."

§ 5. Property and debts—Sales of the property of a lunatic should be under

the direction of a court." Subsequent ratification by a court of a sale of property of

a lunatic by his committee makes it valid.” Such orders of court may be attacked

if obtained by fraud extrinsic to the matters determined in that hearing.” The

rights of next of kin in his property are frequently recognized.“

The estate of an insane person cannot be charged with attorney’s tees for serv

ices rendered the guardian unless it affirmatively appears that the services were

necessary and beneficial."

§ 6. Contracts and conveyances—An assignment by a lunatic to one taking

advantage of his infirmity is wholly void,‘3 and his committee appointed in pro

ceedings which determine the existence of insanity at the time of the conveyance

may sue in trover for the value of the property.“ A grantee, on being restored to

sanity, may sue to cancel a deed made by him while insane, regardless of the value

of the consideration received by him." A vendee receiving title after the restora

tion to sanity may also sue." A marriage contract with a person of unsound mind

is void ab inito."

56. Silva v. Santos. 138 Cal. 636. 71 Pao.

703. Examination of annual accounts or the

committee under Code Civ. Proc. § 2342 by

the presiding justice of the appellate division

being ex parts are not a bar to proceedings

for the removal of the committee for unau

thorized charges and disbursements under I

2339 but an intermediate accounting should

first be had. In re Arnold. 76 App. Div.

[N. Y.] 126. 12 Ann. (,as. 168.

56. To charge a county with the support

or an inmate of the California home for the

cars and training or feeble minded children.

it must affirmatively appear that such per

son had been committed by a proper order

by the judge or the superior court providing

for the expense. State v. Sonoma. County.

139 Cal. 264. 72 Pad. 1003. Under Rev. St.

1899. Q! 4887. 4874 the expenses of an insane

convict at an asylum are chargeable to a

county only in case he resided there at the

time of conviction. Indictment, trial and

sentence in a county is not prima tacie proof

or residence there. Thomas v. Macon Coun

ty. 175 Mo. 68. Under Burns' Rev. St. 1901.

6 5594 m 1 a person caring for an insane per

son by appointment under a prior statute

cannot recover compensation. Harrison

County Com'ra v. Hunter [Ind.] 68 N. E.

1022. A statute charging the expense of

maintaining criminal insane on those liable

therefor under the general law Is not. a spe

cial law and is constitutional. Naps State

Hospital v. Yuba County. 138 Cal. 978. 71

Pac. 450.

51. Charitable.

Law, 607.

Labor of inmates of asylums see Charita

blo. ctc.. Institutions. 1 Curr. Law, 508.

Liability of public for maintenance soc

Charitable. etc.. Institutions, 1 Curr. Law,

509; Paupern.

58. The record of a. county court showing

stc., Institutions. 1 Curr.

If the estate has had the benefit and does not offer to restore a

an application to be appointed guardian or

a. non-resident insane person and an order

for sale of land and sale confirmed but not

showing that the application was ever acted

upon such sale is void. Kelsey v. Trisler

[Tsx_ Civ. App.] 14 S. W. 64. Filing a tran

script ot foreign guardianship proceedings

does not give a. court jurisdiction to order a

sale or land by one not appointed his guard

ian. Id.

59. Spauiding v. Bullock, 206 Pa. 224.

00. Payne v. Payne [Md.] 65 Atl. 368.

61- Under Act June 13. 1836. i 13 (P. L.

595) giving jurisdiction to order a. sale of

real estate of an alleged lunatic after notice

to the next of kin or some one representing

him it he be a. minor. notice to the father

of the next of kin who is not guardian is

izrégumcient. Mitchell v. Spaulding. 206 Pa.

02. Grove v. Reynolds (Mo. App.] 71 8. W.

1103. The proceeds of I pension granted to

a former soldier discharged tor insanity oc

curring after enlistment cannot be charged

with payment of board and medical service

received by him while in confinement in the

Government Hospital for the Insane after

his discharge from the army. U. S. v. Friz

zcll. 19 App. D. C. 48.

83. Sander v. Savage, 75 App. Div. [N. Y.l

383. 11 Ann. Cal. 433. An assignment of

property obtained by an attorney from in

competent clicnts is invalid. Brooks v.

Pratt [C. C. A.) 118 Fed. 725.

64. Sander v. Savage. 75 App. Div. [N. Y.]

333. 11 Ann. Cu. 433.

05, 06. Clay v. Hammond. 199 Ill. 310.

67. Winslow v. Troy, 97 Me. 130. By

Code. 5 1750 any relative may maintain an

action to annul such a marriage but the in

sane person is a necessary party. Codding

ton v. Lnrnor. 76 App. Div. [N. Y.] 532.
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loan made without grounds of suspicion of insanity, a mortgage securing it will not

be ordered canceled." Acceptance of a gift inter vivos will be presumed where the

donee is of unsound mind."9 Until a committee is appointed, there is a legal pre

sumption of sanity, and a purchaser for value without notice will be protected.To

Lack of business capacity will not rebut it if it appears that the grantor had suffi

cient intellect to know he was parting with property." Mere weakness of mind

not amounting to practical imbecility will not invalidate a conveyance not tainted

with fraud or undue influence,12 but if mental deficiency is so marked that the

party has not exercised deliberate judgment, a contract lacks the vital element of a

meeting of minds." After a judicial declaration of insanity and until it is super

seded, there is a presumption of insanity, and all contracts are wholly void ;“

but a conveyance by a lunatic, after an inquisition in lunacy is shown by the record

to have bcen set aside, is valid." '

§ 7. Torts by inmates of asylums are not chargeable to officers in charge

unless they were negligent."

§ 8. Actions by or against—If a person of unsound mind has not been so

adjudged or has no conservator appointed for him, the suit or proceeding is

brought in the name of the incompetent by some responsible party to be appointed

to represent him as his next friend." If the alleged lunatic appears and asks that

the suit‘ by his next friend be dismissed, the court in which the proceedings are

pending has jurisdiction to determine the question by investigating the mental

condition of the complainant.’8 Only the curator of an interdict can represent him

in court." The statutory grant of a year after the end of disability by insanity

within which to prosecute an action is not like an ordinary statute of limitation,

and actual service must be completed within the year. Merely handing to an

officer is not enough.“0

Insane persons are wards of the state, and may be sued and their estates char

ged in such manner as is authorized by statute,” but no valid decree can be had

against one adjudged insane without the appointment of a. guardian ad litem.”

08.

393.

on. Malone“: Committee v. Lebus [Ky.] 77

S. W. 180.

70. “'urster v. Armfleld, 175 N. Y. 256.

The burden of proving insanity is on the

party alleging it. Paulus v. Reed [Iowa] 96

N. W. 757. Circumstances which should

have put a. purchaser on inquiry as to the

sanity of a grantor justify proceedings by

his guardian later to set aside the convey

ance. Furry v. Bartling [Iowa] 94 N. W.

471. But see Sander v. Savage. 75 App. Div.

[N. Y.] 333, 11 Ann. Gas. 433.

71. Eakin v. Hawkins. 52 W. Va. 124.

72, 73. Paulus v. Reed [Iowa] 96 N. W.

757.

74. Sander v. Savage, 75 App. Div. [N. Y.]

333, 11 Ann. Gas. 433. Hence he cannot rat

ify them though actually of sufficient mental

capacity. Gingrich v. Rogers [Neb.] 96 N.

w. 156. Neither a. guardian nor a county

court nor both together ratify a. conveyance

made While insane by electing to receive

the proceeds. Id. The burden of proving

that a. conveyance was made by an insane

person during a lucid interval is on the

party claiming under it. Id.

75. Though the inquisition is subsequent

ly reinstated. Mitchell v. Spaulding, 206 Pa.

220.

76.

Hardy v. Berger. 76 App. Div. [N. Y.]

Tort by patient allowed outside

grounds on physician's sanction. Clough v.

Worsham [Ten Civ. App.] 74 S. W. 350.

77. Isle v. Cranby. 199 Ill. 39; Hughey v.

Mosby [Tex. Civ. App.] 71 S. W. 396.

Bil-tardy proceedings cannot be instituted

if the complainant is incompetent and can

not testify since they are of a. penal nature

and founded on an affidavit of the prosecut

ing witness. State v. Jehlik. 66 Kan. 301.

71 Fee. 572.

78. Isle v. Cranby. 199 Ill. 89.

79- Wife and children have no standing to

do so. Byrnes v. Byrnes' Minors [La.] 35

So. 617.

80. Hawley v. Grimn [Iowa] 97 N. W. 86.

81. Gen. St. p. 1995. § 83 applies to mar

ried women and is not limited to paupers.

Board of Chosen Freeholders v. Ritson. 68

N. J. Law. 666. A lunatic is not a. necessary

party to a suit against his committee to en~

force the statutory right of his wife and

family to property exempt by law from his

creditors and necessary to their mainte

nance. Riddle v. Fannin, 24 Ky. L. R. 1737,

72 S. W. 290. The Code does not require

service on the physician in charge of a. luna

tic unless he certify that personal service

would be injurious. Dinklespiel v. Cent. Ky.

Asylum, 24 Ky. L. R. 2240. 73 S. W. 771.

B2. Eakin v. Hawkins. 52 W. Va. 124.

An attachment of the property of a non

resident lunatic may be enforced in the
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The duty of a court to protect incompetent persons extends to all cases where the

fact of incompetencv exists.” There is a common law right of action for neces

saries furnished an insane person.“

INSOLVENCY.as

i 1. Effect of Federal Bankruptcy Act on § 4. Administration of Insolvent Estate

State insolvency Laws (459). (460).

5 2. Procedure and Parties to Adludicate § 5. Rights and Liabilities Aflecied by In

lnlolvency (450). solvency and Discharge of Insolvent (460).

§ 3. Property Pull-in: to the Assignee .

(450).

§ 1. Effect of federal bankruptcy act on state insolvency laws—The passage

of the federal bankrupt act suspended the operation of the state insolvency laws,“

except as to persons and cases not within the purview of that act,“ and a. state

statute relating to insolvent mining corporations,“ or permitting proceedings

against a farmer, are not superseded." Pending proceedings under the state laws

were not barred by the passage of the federal act."0 A voluntary assignment for

the benefit of creditors is a pending proceeding.“1

§ 2. Procedure and parties to adjudicate insolvency—A foreign corporation

is not entitled to the benefit of the act as a voluntary insolvent." When an assign

ment is made to the court, the seal of the court or judge need not be aflixed to it.”

In all cases, the petition in voluntary insolvency must state the county of the resi

dence of the insolvent and the term of residence.“

§ 3. Property passing to the assigned—The insolvent’s equity of redemption

in mortgaged land passes to his assignee in insolvency.” Many analogous cases of

value will be found in kindred titles.“

court appointing his committee without first

obtaining permission to sue the committee.

Carter v. Burrall, 80 App. Div. [N. Y.] 895.

83. Whether a committee had been ap

pointed or not. Wurster v. Armfleld, 175 N.

Y. 256. A statute providing for the defense

of a person judicially declared insane and

that such declaration shall be conclusive of

his insanity does not prevent a court from

taking cognizance of the fact of insanity of

one not declared insane. Judgment by de

fault where insanity exists but does not ap

pear on the record involves error within

Code 1873, 5 3154. Hewley v. Griffin [Iowa]

92 N. W. 113. A statute providing that a

guardian of an insane person upon oath that

he has no property of his ward out oi! which

to pay expenses need give no security {or

costs applies to an appeal bond (Alexander

v. Morris, 109 Tenn. 724): though Code Civ.

Proc. § 3271 provides that in actions by the

committee of an incompetent the court may

require the plaintiit to give security for

costs. it does not allow security to be re

quired of a. plaintiff in an action against such

committee (Kelly v. Kelly, 77 App. Div. [N.

Y.] 519).

84. This is not taken away by a statute

providing for the presentation of claims

against the estate in the probate court with

in a period of limitation. St. Louis v. Holl

rah. 175 Mo. ’19. _

85. The winding up of insolvent corpora.

tions or banks under acts affecting only such

bmiles. See Corporations, 1 Curr. Law, 736,

783; Banking and Finance, 1 Curr. Law, 295.

2'38. 310: Building. etc.. Ass'ns. 1 Curr. Law.

402.

88. Carling v. Seymour Lumber Co. [C. C.

A.] 113 Fed. 483; In re Storck Lumber Co..

114 Fed. 360: Horron Co. v. Superior Ct..

136 Cal. 279, 68 Pac. 814; Littlefleld v. Gay, 96

Me. 422; Rosenteld v. Siegfried, 91 Mo. App.

169: Keystone Driller Co. v. Superior CL,

138 Cal. 738, 72 Pac. 398. See, also, Bank

ruptcy, 1 Curr. Law, 811.

87. Herron Co. v. Superior Ct" 136 Cal.

279, 68 Fee. 814; Littlefleld v. Guy, 96 Me

422; Old Town Bank v. McCormick, 96 Md.

341; Rosenteld v. Siegfried, 91 Mo. App. 169;

In re Wilmington Hosiery Co.. 120 Fed. 180.

88. Herron Co. v. Superior CL. 136 Cal.

279. 68 Fee. 814: Littlefleld v. Gay, 96 Me. 422.

80. Old Town Bank v. McCormick, 96 Md.

341.

90. Hood v. Blair State Bank [Neb.] 91

N. W. 701. 706. And a voluntary assign

ment Is a commencement of such proceed

ings. Osborn v. Fender. 88 Minn. 809. Anri

the subsequent adjudication of the insolveri

a. bankrupt will not oust a state court or

jurisdiction of action by the assignes. Id.

91. Osborn v. Fender. 88 Minn. 809.

92. St. 1895. p. 131, c. 143, l 2 requires

the petition to be filed in the county of the

residence of the petitioner. Keystone Driller

Co. v. Superior CL. 138 Cal. 738. 72 Pac. 898.

93. Rev. St. 1883, c. 70. I 33. Millikan v.

Houghton. 97 Me. 447.

M. Applies to corporations. Keystone

Driller Co. v. Superior Ct... 188 Cal. 738, 72

Pac. 898.

95. Sowles v. Lewis, 76 Vt. 59.

96. See Assignments for Benefit of Credit—

ors, 1 Curr. Law, 227; Bankruptcy. 1 Curr.

Law, 311.
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§ 4. Administration of insolvent estate—The assignee of the insolvent mem

ber of a firm is the proper party to avoid a preference made with individual fund,

and not the assignee of the firm." The burden of proving a case of preferential

transfer within the statute is on the trustee." The assignce afiirms a mortgage as

a valid incumbrance by the insolvent, by bringing an action to recover the value

of the property on the theory that the mortgage constitutes a preference.”

A claim is seasonably presented if presented before the order for the final divi

dend.’l Payments by a surety of the insolvent, after the petition filed, are provable

claims.’ A creditor of an insolvent firm may prove his debt for the full amount.

though he holds partial security on the property of one of the partners.“ Preference

is given to claims for trust funds.‘ The services of the assignee and general ex

penses of his administration are to be passed upon by the court of insolvency.5

A referee cannot review the act of the court authorizing the assignee to com

promise a claim,‘ nor can he determine the right of the assignee to purchase at

his own sale.’

The insolvent cannot question a compromise of a claim by the assignee au

thorized by the court,8 and his remedy to avoid a purchase by the assignee at his

own sale is in equity..

§ 5. Rights and liabilities affected by insolvency and discharge of insolvent.—

(‘ompliance with statutory conditions is essential to procure discharge." Under

the statute of California, a debt created in a fiduciary capacity is not affected by

the insolvent’s discharge.“ An appeal lies from the denial of a motion for a

new trial of the petition for a discharge."

INSPECTION LAWS.

The legislature has power to pass reasonable inspection laws," subject to lim

itations of the “commerce clause,”“ and other federal restrictions.“ Licenses may

Jequith v. Winnisimmet Nat. Bank. 182 7. Sowies y. Lewis, 75 Vt. 59. Findings

of referee construed. Id.

8, 8. Bowles 1. Lewis. 75 Vt. 59.

10. Merchant held not to have kept proper

books of account within the act so as to be

entitled to a discharge. Sullivan v. Wash

burn & M. Mtg. 00.. 139 Cal. 257. H Pac. 992.

11. Code Civ. Proc. § 56. Where the wire

received trust funds from the husband, with

knowledge, a right of action therefor

held not error. Sowies v. Lewis. 75 Vt. 59. against her is not 3'5“th by “19 husmlnd's

3_ Particular-1y where the security is discharge. Citizens Bank v. Rucker, 138

homestead; in any event such security is not 0111- 606- 72 Pac- 45

within St. 1895. p. 146, i 48. In re Levin 12- The time for appeal begin! to run

Bros.‘ Estate. 139 Cal. 350, 73 Pac. 159. Ob- from the time of the entry of the formal

97.

Mass. 53.

98. Must establish the facts which bring

the transfer within the state insolvency stat

ute. Dunn v. Train [C. C. A.] 125 Fed. 221.

99. Sowles v. Lewis, 75 Vt. 59.

1. A declaration of a dividend held not an

order. Needham v. Long's Estate, 76 Vt. 117.

2. Sowles v. Lewis. 75 Vt. 59.

Allowance by referee and court of an item

not included in the assignee‘s specification

jecflon that creditor had realized on col- order on the decision. Sullivan v. Washburn

lateral and had proved his entire claim

held to be without merit. Sowles v. Lewis,

75 Vt. 59.

4. Facts held sufl‘icient to show that funds

paid to his principal by an agent were paid

by him as agent for another to whom he

should have remitted. and consequently, that

they constituted s. trust fund in the hands

of him to whom they were paid so that, on

his insolvency, the owner was entitled to

he preferred to his creditors. Sherman v.

Sherman & Lyon 00.. 64 N. J'. Eq. 57.

5. Vt. St. i 2148 applies and not i 2145

providing for the appointment of commis

sioners to hear disputed claims. Sowles v.

Lewis. 75 Vt. 59.

6. Sowles v. Lewis. 75 Vt. 59.

8: M. Mfg. Co., 139 Cal. 257, 72 Pan. 992.

18. Milk inspection. Norfolk v. Flynn.

101 Va. 473. Exemption of dairymen milk

ing less than five cows is reasonable and not

class legislation. State v. McKinney [Mont.]

74 Pac. 1095. Act held single in its title. Id.

That no person shall sell milk without per

mit from board of health of New York is

reasonable. People v. Vandecarr, 175 N. Y.

440.

14. Pabst Brow. Co. v. Crenshaw. 120 Fed.

144. See Commerce, 1 Curr. Law, 538. New

York City regulation held not applicable to

steam boilers on scows temporarily anchored

in river by government contractor resident

of New Jersey. People 7. Prilien, 173 N. Y.

67.
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be imposed for purposes of inspection,“ but not in amount so greatly disproportion—

ate to the cost as to be an illegal attempt at taxation." Except as specially enacted,

the tenure and qualifications of inspection officers13 is governed by the general law

of officers.“

Indictments for selling commodities without an inspection certificate must

aver directly and with certainty that it was lacking.2° An exception as to export

commodities need not be negoratived.21

INSTRUCTIONS.1'

I 1. Province of Court and Jury (481).

i 2. Assumption 0! Facts (in).

5 3. Charging “ith Respect to Matters 0!

Fact, or Commenting on Weight of Evidence

(463).

Q 4. Form of Instruction (464).

§ 5. Relation of Instructions to Pleadings

and Evidence (487).

i 6- Stating Issues to Jury (409).

I 7. Ignoring Material Matters (489).

Q 8. Giving Undue Prominence to Evi

dence, Issues and Theories (470).

§1.

§ 9. Definition of Terms Used (471).

5 10. Rules or Evidence; Prooi‘, Credibili

ty and Conflicts (471).

§ 11. Admonitory and Cautionary Instruc

tions (473).

§ 12. Necessity oi Instructing in Writing

(473).

§ 18. Requests for Instructions (474).

fi 14- Presentntion 01 Instructions (476)

5 15. Additional Instructions Alter Retire

mcnt (470).

§ 10. Review (477).

Province of court and jury.-—-Questions of fact on conflicting evidence

are for the jury ;” otherwise where the facts are admitted or conclusively estab

lished, in which case the court should refuse to submit them.“ Where the evi

dence is insufficient to support a verdict for one party, the court may direct a

verdict for the other."

evidence to sustain plaintifi’s claim."

15.

569.

10

See Constitutional LAW. 1 Curr. Low.

See Licenses.

1?. State v. Eby, 170 M0. 497.

13. Is Kentucky deputies appointed by to

bacco warehousemen under the statute need

not be warehousemen and one deputy may

hold under several warehousemen. Bailey v.

Wood, 24 Ky. L. R. 801, 69 S. W. 1108. Un

der Act May 15. 1886, p. 114. c. 1150 oil in

spector's term is four years and delayed ap

pointment does not extend it. Tansey v.

Stringer. 25 Ky. L. R. 916, 76 S. W. 537.

1.. Bee Officers and Public Employes.

20. Not sufficient to say that it was not on

when sold (beer inspection). State v. Brood

er. 00 Mo. App. 156. Nor can such deficiency

be cured by regarding “then and there" as

surplusage. Id.

21. State v. Broader. 90 Mo. App. 156.

22. This article is confined to the general

law of instructions. The sufliciency of

charges in particular actions or upon par

ticular issues and the propriety of a charge

in a given case partakes more of the sub

stantive law oi the matter in question than

of the law of instructions. Hence instruc

tions pertaining to a particular subject mat

ter will be treated in the title relating to

such subject matter. See Damages; High

ways. etc.. and like titles. Requests for spe

cial interrogatories and submission to jury

see Verdict and Findings.

3:. Wilkins v. Missouri Valley [Iowa] ’6

N. W. 868. Negligence and contributory

negligence. Economy L. A: P. Co. v. Hilier,

203 111. 518. In an action for frightening

ream by careless running of train at cross

Inc; a. requested instruction that defendant

A verdict should not be directed where there is some

The test of the sufficiency of evidence to

had a right to run its train at the place in

question and thereby create the usual and

customary noise, smoke and steam invades

the province 0! the Jury. Pittsburg. 0.. C. &

St. L. R. Co. v. Robson. 204 111. 254.

See, also, many cases cited in title Ques

tions of Law and Fact in s torthcoming

number.

24. Bank of Cailaway 11. Henry [Neb.] 92

N. W. 631; Miles v. Walker [Neb.] 92 N. W.

1014; Denver v. Murray [Colo. App.] 10 Pac.

440; Luckel v. Century Bldg. C0. [Mo.] 76

. W. 1035; Brockenbrow v. Stafford [Tom

Civ. App.] 76 S. W. 676: Oelke v. Theis [Neb.]

97 N. W. 588; Jessen v. Donahue [Neb.] 96

N. W. 639; Williams v. Iowa Cent. R. Co.

[Iowa] 96 N. W. 774; Beauvais v. St. Louis,

169 M0. 600; Lemon v. De Wolf. 89 Minn. 465.

Where there is no controversy as to the

capacity in which a city operates a water

works the court may properly treat that fact

as established for purpose of the instruc

tions. Henderson v. Kansas City [Mo.] 76

S. W. 1045. Instruction is needless on a

proposition held as matter of law to be in

party's favor. Korbel v. Skocpoi [Neb.] 96

N. W. 1022.

25. Truskett v. Bronaugh [Ind. T.] 76 S.

W. 294. An instruction for defendant should

be given in an action for injuries caused by

collision with a trolley car where all the evi

dence shows that everything possible was:

done to stop the car and these eitorts werr'

nullified by the slippery condition of thr‘

track. Ellermann v. St. Louis Transit Co.

[Mm App.] 7. 8. W. 681. See title Directing

Verdict. etc. 1 Curr. Law, 925 for fuller dis

cussion and cases.

20. McCrystal v. O'Neill. 86 N. Y. Supp. 8i



462 2 Cur. LawINSTRUCTIONS § 2.

sustain an item of damages should be presented to the court by a request that the

jury be directed to disregard the particular item of damages.”

The construction of instruments is for the court and may not be submitted?8

One may not demand instructions as to the constitutionality of statutes unless they

aifect his case.” It is error to instruct as to invalid law on the theory of validity.“0

§ 2. Assumption of facts—The province of the jury is invaded by instruc

tions assuming the existence of material facts in dispute between the parties.‘n

The court may assume the existence of admitted facts,” and facts supported by

strong and uncontradicted evidence.” The question of the making of a contract

with a. deceased person should be submitted to the jury, whether the evidence is

contradictory or not.“

lions.“

27. No'kken v. Avery Mfg. Co.. 11 N. D.

399.

28. ‘Glover v. Gasque [5. 0.] 45 S. E. 113.

A court is not prevented from construing

a contract by erroneously allowing the ad

mission of parol evidence to vary its terms.

Pitcairn v. Philip Hiss Co. [C. C. A.] 125 Fed.

110.

29. Lufkin v. Lufkin, 182 Mass. 476.

80. Where the law allowing return of ver

dict by a number of jurors less than the en

tire body is invalid it is error to instruct that

such less number may return a verdict.

Clough v. McKay [Colo] 73 Pac. 30.

31. Dodd v. Guisefll [Mo. App.] 73 S. W.

304; Dobson v. Southern R. Co., 132 N. C.

900; Wilson v. Huguenin, 117 Ga. 646; Birm

ingham R., L. & P. Co. v. Mullen [Ala.] 35

So. 701; Lewis v. Scharbauer [Tex. Civ. App.]

76 S. W. 225; Choctaw, O. & G. R. Co. v. Dep

erade [0k].] 71 Pac. 629; Rogers v. Manhat

tan L. Ins. Co.. 138 Cal. 285, 71 Pac. 348;

Selensky v. Chicago G. W. R. Co. [Iowa]

94 N. W. 272; Lydick v. Gill [Neb.] 94 N. W.

109; Northern Ohio R. Co. v. Rigby [Ohio]

08 N. E. 1046; Chicago. B. & Q. R. Co. v.

Johnston [Neb.] 95 N. W. 614; McHenry v.

Bulifant [Pa.] 56 Atl. 226; Karl v. Juniata

County [Pa] 56 Atl. 78; Nabours v. McCord

['i‘ex. Civ. App.] 75 S. W. 827; Riser v. South

ern R. Co. [8. C.] 46 S. E. 47; Lawrence v.

Westlake [Mont.] 73 Pac. 119; Kahn v. Triest

Rosenberg Cap Co.. 139 Cal. 340, 73 Pac. 164;

South Omaha v. Wrzensinski [Neb.] 92 N.

W. 1045; McEldon v. Patton [Neb.] 93 N. W.

938; New Omaha Thomson-Houston Elec. L.

Co. v. Rombold [Neb.] 97 N. W. 1030.

Assumptions 0! facts: Assuming fact of

temporary absence on question of abandon

ment of homestead. White v. Epperson

[Tex Civ. App.] 73 S. W. 851. Assumption of

fact of train becoming separated and colli

sion afterward occurred causing injury.

Bumgardner v. Southern R. Co., 132 N. C

438. Assuming that plaintifl was placed in

a perilous position by defendant‘s negligence.

'l‘ex. & P. R. CO. v. Berry [Tera Civ. App.]

72 S. W. 423. Assumption of fact of owner

ship of land in dispute in trespass. Lake v.

Copeland [Tera] 72 S. W. 99. Assumption of

negligence causing fire. St. Louis S. \V. R.

Co. v. Gentry [Tex. Civ. App.] 74 S. W. 607.

The province of the jury is invaded where the

court states that there was some evidence to

sustain a contention. Kinyon v. Chicago &

N. W. R. Co., 118 Iowa, 349.

“at. not assumed. Richmond Traction

("I v. “'llkinson [Va.] 43 S. E. 622; Mallen

Erroneous assumption may be cured by other instruc

v. Waldowski. 203 Ill. 87. There is no in

vasion of the jury's province by an instruc

tion that plaintiff's claim is that certain per

sons were acquainted with certain facts. Jar

man v. Rea. 137 Cal. 339, 70 Pac. 210. An in

struction that it the jury believe that pinin

tiff attempted to alight after the car had

stopped—does not assume that the car had

stopped when he attempted to alight. San

Antonio Traction Co. v. W'elter [Tex. Civ.

App.] 77 S. W. 414. That mental anguish

was proven is not assumed by instructions

allowing recovery therefor as an element of

damages. W. U. Tel. Co. v. Chambers [Tex.

Civ. App.] 77 S. W. 273. Instruction in ac

tion by broker held not objectionable as as

suming existence of contract claimed by

plaintiff. Blake v. Austin [Tex. Civ. App.]

75 S. W. 571. An instruction that “if. from

the evidence, you believe that sparks or cin

ders escaped from defendant's engine and

got into plaintiff's eyes, which caused plain

tiff's injuries" does not assume injury to

the eyes by sparks that escaped from the

engine. St. Louis S. W. R. Co. v. Parks [Tex.

Civ. App.] 73 S. W. 439. An instruction al

lowing recovery it the jury believe party

was injured “by negligence of defendant or

its agents” does not assume defendant‘s neg

ligence. Chicago & A. R. Co. v. Gore. 202 111.

188. An instruction that if the jury did not

find negligence the proximate cause of the

injury or if they found that decedent was

guilty of contributory negligence-does not

assume defendant's negligence. Galveston.

H. & S. A. R. Co. v. Karrer [Tex. Civ. App.]

70 S. W. 328.

82. Parks v. St. Louis & S. R. Co. [ll/[0.]

77 S. TV. 70: McLean v. Kansas City [110.

APP-l 75 S. \V. 173; Louisville & N. R. Co.

v. liarrod. 25 Ky. L. R. 250, 75 S. W. 233;

“'illiams v. Galveston, etc.. R. Co. [Tex. Civ.

App.] 78 S. W. 45; Gayle v. Mo. C. 8: F.

C0. [Mo.] 76 S. W. 987; Brown v. Johnson

[Tex. Civ. App.] 73 S. W. 49; McAyeal v.

Gullett. 202 111. 214.

83. Thayer County Bank v. Huddleson

[Neb.] 95 N. W. 471; Emrich v. Gilbert Mfg.

Co. [Ala] 35 So. 322;Vogeler v.1)evries [Md.]

56 Atl. 782; Word v. Kennon [Tern Civ. App.]

75 S. W. 334; Black v. Rocky Mountain Bell

Tel. Co. [Utah] 73 Pac. 514: McCullough v.

Armstrong [Ga] 45 S. E. 379. Where the

only testimony as to the amount was that

or an unimpeached witness who testified that

it exceeded the penalty in the bond there

was no error in charging that if the jury

found for plaintiff they should find for the
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§3. Charging with respect to matters of fact, or commenting on weight of

evidence—In some jurisdictions it is allowed the court to charge as to the weight

of evidence, but such charge must fully advise the jury that they are not bound

thereby and must decide on the facts on their own responsibility.“ In most

states, the court may not comment on the evidence or express an opinion as to

1ts weight," and it is error to instruct that evidence is clear as to a certain issue.”

entire amount sued for. Foster v. Franklin

L. Ins. Co. [Tex. Civ. App] 72 S. W. 91.

84. Speck v. Berliner. 85 N. Y. Supp. 370.

35. Nat. Cash Register Co. v. Bonneville

[Wis] 96 N. W. 658. An instruction bad be

cause assuming a disregard of a statute to be

willful is cured by other instruction that the

only question was willfulness and that fact

must be proved by plaintiff by preponder

ance of evidence. Donk Bros. C. & C. Co. v.

Stroff, 200 111. 483. It is not reversible er

ror that the trial court in an instruction on

the measure of damages. directed the Jury to

award damages for plaintiff‘s injuries "caus

ed by the wrongful conduct of the defendant

as set out in other instructions" when the

jury were told in other instructions that they

must find the defendant's conduct was

wrongful in the respects charged before they

could find a. verdict against it. Murphy v.

St. Louis Transit Co.. 96 Mo. App. 272.

30. In commenting on the evidence the

court may use the phrases "the evidence

tends to show" and “evidence tending to

show." Lewis v. Norfolk & W. R. Co.. 132

N. C. 382. A court may rightfully comment

on possible deception of photographs as to

distances. McLean v. Erie R. Co. [N. J. Law]

54 At]. 238.

Federal courts. Nome Beach L. & '1‘. Co. v.

Munich Assur. Co.. 123 Fed. 820; Treece v.

American Ass'n [C. C. A.] 122 Fed. 598;

Kerr v. Modern Woodmen [C. C. A.] 117 Fed.

593; Freese v. Kemplay [C. C. A.] 118 Fed.

428. -

7. Continental Tobacco Co. v. Knoop, 24

Ky. L. R. 1268, 71 S. W. 3; Cent. of Ga. R.

Co. v. McKinney [6a.] 45 S. E. 430; Potter

v. State. 117 Ga. 693. Ala. Code. i 3326.

Gaynor v. Louisville & N. R. Co.. 136 Ala.

244; Ward v. Brown, 53 W. Va. 227; Fuller

v. N. Y. F. Ins. Co. [Mass] 67 N. E. 879;

Griffin v. Southern It... 66 S. C. 77; Hard v.

Gulf. C. & S. F. R. Co. [Tex. Civ. App.) 76

S. W. 227: Galveston. H. & S. A. R. Co. v.

Karrer [Tex. Civ. App.] 70 S. W. 328.

Example! of violation: \Vhere in an ac

tion for commissions, experts having testi

fied as to reasonable commissions, the court

tells the jury that if plaintiff is entitled to

recover he is entitled to the rate testified to.

Johnson v. Kahn. 91 Mo. App. 628. Instruc

tion telling the jury that it is not necessary

to constitute one an actual settler for him

to have his wife and family on the land.

if he has in fact established himself thereon

in good faith with the purpose of making

his home on it. Allen v. Frost [Tex. Civ.

App.) 71 S. W. 767. In an action for delay

in delivery of telegram by an instruction

that by the term "reasonable diligence" was

not meant the speed of lightning except in

the transmission over the wires on the one

hand. "nor the proverbial slowness of the

messenger boy on the other." Meadows v.

W. U. Tel. Co.. 131 N. C. 73. That a, street

railway company was not an insurer of the

safety of its passengers and the mere fact

that the car collided with the wagon did

not of itself establish liability for injury to

the passenger. Houston Elec. Co. v. Nelson

(Tex. Civ. App.) 77 S. W. 978. In an action

for deceit against an officer of a corporation

for false representations by an instruction

that if the jury found a. substantial differ

ence between the actual and reported mat

ters they should find that defendant intend

ed to deceive and defraud. Warflcld v.

Clark. 118 Iowa, 69. Instruction which calls

attention to the evidence that the clerk of

a. local lodge received his mail at a certain

office and that a notice was addressed to him

at that office and that these circumstances

may be taken into consideration to determine

whether the notice was received and if the

jury so find may infer that the notice was

received. Smith v. Sovereign Camp ofWood

men [Mo.] 77 B. W. 862. An instruction that

if the jury find for plaintiff they will assess

the damages at the reasonable value of the

stock not exceeding a named amount and

that plaintiff claims a stated sum as such

reasonable value. Page v. Roberts, etc..

Shoe Co. [Mo. App.] 78 S. W. 52. Instruction

that co-employes operating the hand car

which caused the injuries were entitled to

act on the presumption that plaintiff would

leave the. track in time to avoid injury unless

he did or said something to indicate that he

would not get out of the way. Chicago, R.

I. & T. R. Co. v. Long [Tex.] 74 S. XV. 59.

On claim of breach of warranty of mules an

instruction that if defendant had the ani

mals caught and examined one by one it was

a circumstance that might be considered in

determining whether the mules were in fact

sound. Swink v. Anthony, 96 Mo. App. 420.

A charge that weakness of mind arising

from advanced age, in connection with caus

es suggested in the case. is progressive and

permanent in character. White v. McPher

son, 183 Mass. 633. Request assuming a

sender's failure to give a. better address for

a telegram was negligence. W. U. Tel. Co.

v. Bowen [Tera Civ. App.] 76 S. W. 613.

An instruction that if plaintiif had reached

a. place of safety and if she had remained

there would have escaped injury, and if she

turned back on the approach of a train and

her act was that of an ordinarily prudent

person, the fact that she stepped in the

wrong direction, and suddenly placed her

self in peril would not defeat recovery. if

her doing so was caused by defendant’s ner:

ligence. Tex. & P. R. Co. v. Berry [Tex. Civ.

App.] 72 S. W. 423. An instruction in an ac

tion for trespass allowing damages in ex

cess of the actual injury if the trespass was

wanton and “what I have stated as a pun

ishment for his evident disregard of plain

tiff's rights." Percifull v. Coleman. 24 Ky.

L. R. 1685. 72 S. “2 29.

Rule not violated: An instruction that if

the verdict should be for plaintiff they could
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The rule is not violated by an instruction that testimony in rebuttal is only to

be considered on the question of credibility of a witness,” nor by an instruc

tion construing the legal effect of an instrument in evidence.‘0

pression of opinion for the court to state his recollection of the testimony.“

It is not an ex

An

instruction may point out the legal consequence of certain facts of which there

is evidence, if the jury find them to be established.“

§ 4. Form of instruction.—It is not required that each instruction should

cover the entire casc.‘8 Where the instruction assumes to define the whole law of

not exceed the amount of the demand in the

declaration is not an expression of an opin

ion that plaintiff's injuries were such that

his damages could be limited only by the

prayer. Goldthorpe v. Clark-Nickerson Lum

ber Co.. 31 Wash. 467, 71 Pac. 1091. An in

struction allowing a recovery up to the

amount sued for on a quantum merult is not

objectionable as indicating the existence of

evidence justifying an allowance of any

amount within the sum indicated While in

fact there was no evidence to support any

finding less than half that amount. Ladd v.

Witte [VVisJ 92 N. W. 365. A more state

ment by the court in response to a motion to

strike out certain evidence in an action

against a municipality for injuries on a

sidewalk that a. sidewalk did not generally

become dilapidated in a. day or two was not

an expression of opinion as to the condition

of the walk. “'lssler v. Atlantic [Iowa] 98

N. W. 131. Where there was evidence of

special aptitude of a boy for a certain line

of work, an instruction that such fact

did not establish that he would be able

through such work to earn large sums was

not an invasion of the province of the jury.

Snyder v. Lake Shore & M. S. R. Co. [Mich]

91 N. W. 643. In an action on a. policy by

a. wife where the policy was made out to the

husband an instruction that if an agent by

mistake insures the property in the wrong

name the rightful party cannot sue without

reformation of the contract "but I think you

will not have any dimculty about going into

a court of equity about reformation of the

contract" is not a charge on the weight of

the evidence. Montgomery v. Del. Ins. Co.

ES. 0.] 45 S. E. 934. An instruction that a

carrier giving a check for baggage took the

burden of care in its transportation and de

livery is not on the facts. Harzburg v.

Southern R. Co., 65 S. C. 539. An instruction

is not open to the objection of an expres

sion of opinion that plaintiff was entitled to

recover which tells the jury if they find

plaintiff entitled to recover. the amount was

to be determined from the facts. the court

stating that the jury could not of course fix

the exact amount in dollars and cents. but

to weigh the testimony without fear or favor

and allow an amount that would reasonably

compensate her. Bell v. Spokane, 80 Wash.

508, 71 Pac. 31. A statement that much evi

dence had been admitted concerning an old

contract to enable the jury to understand the

entire relations of the parties when the old

contract was said to have been abrogated

by the new does not comment on the evi

dence where the jury are cautioned that

his reference to facts was not intended as

an intimation of an opinion, but the jury

were the sole judges of the facts. Ander

son v. McDonald. 81 “lash. 274. 71 Pac.

1037. An instruction that the jury may not

consider precautions of defendant after the

injury is not objectionable as a charge on

the facts. Gallinan v. Union Hardwood Mfg.

Co., 65 S. C. 192. An instruction held not on

weight of evidence by charging prima facie

negligence in tires set out by locomotives un

1055 defendant shows proper equipment of

smokestack. Mo., K. & T. R. Co. v. Florence

[Tex. Civ. App.] 74 S. W. 802. A charge that

the failure to give signals required by stat

ute is negligence is not on the weight of

the evidence. the statute making the com

pany liable for injuries caused by failure of

signals. 110., K. & T. R. Co. V. Taff [Tex.

Civ. App.] 74 S. W. 89. Instruction not on

weight of evidence as assuming that a fail

ure to provide a stool to assist passengers

in alighting would constitute negligence.

340.. K. & '1‘. R. Co. v. Sherriil [Tex. Civ. App.]

72 S. W. 429. An instruction that if prior

to the accident, in which a conductor was

injured, it was the custom of conductors to

sleep in cabooses as plaintiff was doing when

injured. and that such caboose was run into

and plaintiff injured by defendant’s negli

gence and that such negligence was the

proximate cause of the injury and plaintiff

was free from contributory negligence then

the jury should find for plaintiff is not an

instruction on the weight of the evidence.

St. Louis S. W. R. Co. v. McDowell [Tex. Civ.

App.] 73 S. W. 974. A charge that if the

jury did not find negligence the proximate

cause or if decedent was guilty of contribu

tory negligence then verdict should be for

defendant. was not on weight of evidence.

Galveston. H. I: S. A. R. Co. v. Karrer (Tex.

Civ. App.] 70 S. W. 328. An instruction that

ii' the jury believed defendant's testimony

they must find for him does not suggest that

this is the only evidence tending to that

result. Bruska v. Neugent [Wis.] 98 N. W.

454.

38. Ray v. Long. 132 N. C. 891.

39. Houston & T. C. R. Co. v. Harris [Tex.

Civ. App.] 70 S. W. 335.

40. 'I‘lnsley v. Mcllhenny. 80 Tex. Civ. App.

352.

41. Coombs v. Mason, 97 Me. 170. Instruc

tions are not objectionable as commenting

on the evidence because the court states the

claim of the party as shown by the evidence

and his response to a juryman as to his rec

ollection of the evidence qualified by the

statement that they should determine the

matter from the evidence. Drumheller v.

American Surety Co.. 30 Wash. 530. 71 Pac.

25.

2. Schmuck v. Hill [Neb.] 98 N. W. 158.

43. Herllum v. Holy Terror Min. Co. [S. D.]

92 N. W. 31; Johnson v. Gehbauer. 159 ind.

271; Atlanta Consol. St. R. (‘0. v. Jones. 118

Ga. 389. An instruction in an action against
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the case and omits a. material element from the definition, the case will be re

versed.“ The facts essential to recovery by plaintiff may be grouped in one in

struction when not tending to mislead or indicate an opinion.“ The court may

not present the case of one of the parties fully and with great particularity and

the case of the other party only in general terms.“ The court is not bound to re

peat its instructions.“

Verbal incIcy/rlncics and inaccuracies will not cause a reversal“ unless prejudice

results.“ It is not an objection that a charge could have been separated into some

what shorter and more compact paragraphs.“ Where there is nothing prejudicial

in the charge, it will not be condemned because not neatly phrased.“ Several acts

of negligence should not be charged conjunctively, where either would have permit

tcd a recovery.“ It is no objection that the instruction states negatively circum

stances warranting verdict for defendant in action for negligence.“

Instructions should be certain,“ and free from ambiguity.“ Indefiniteness of

a municipality for defect in street that the

city is not liable unless certain things are

proved is not erroneous for failure to state

that the city would not be liable for failure

to prove notice. South Omaha. v. Conroad

[Neb.] 97 N. W. 796. The court need not

state defendant's claim in an Instruction de

voted to plaintiff‘s claim where such claim

is covered by another lntruction. Chase v.

Ainsworth [Mlch.] 97 N. W. 404. It is not

necessary to restate in each instruction the

elements of an adverse holding; matter fully

covered in a preceding instruction. Wil

linms v. Shepherdson [Neb.] 95 N. W. 827.

Where the rules of evidence are correctly

stated in one paragraph the rule need not be

repeated. but may be referred to in apt terms

in the following instructions. Jensen v.

Steiber [Neb.] 93 N. W. 697. Defenses of as

sumption of risks and contributory negli

gence may be covered by succeeding para

graphs of the charge where the court in

structs the jury in a previous paragraph to

return a verdict for plaintiff if defendant

was guilty of negligence. Chicago, R. I. &

T. R. Co. v. Oldridge [Tex. Civ. App.] 76

S. W. 581. A correct charge is not to be

characterized as incorrect simply because of

an omission to also charge in the same con

noction an additional pertinent legal propo

sition. Holston v. Southern R. Co., 116 Ga.

656. Where the instruction covered the rule

governing recovery for negligence causing

Injury to one alighting from a moving train

it was not'necessary to repeat the rule as to

the finding in the instruction as to contribu

tory negligence. Gordon v. Seaboard Air

Line R. Co., 132 N. C. 565. An instruction

bearing on one phase of the case and cor

rectly stating the law applicable thereto, is

net erroneous because not coupled with a

correct statement, relating to a. distinct

though somewhat related phase of the same

matter. Siull v. Stull [Neb.] 96 N. W. 196.

44. South Omaha v. Hagar [Neb.] 95 N.

\V. 13.

45. St. Louis, S. W. R. Co. v. Byers [Tex.

F‘iv. App.] 70 S. W. 558.

46. in re Townsend's Estate [Iowa] 97

N. W. 1108.

47. “’nrd v. Brown. 63 W. Va. 227.

48. The use of the singular to describe

numerous parties. Schumpert v. Southern

R. Co.. 66 8. C. 382: Citizens' G. & 0. Min. Co.

v. Whipple [Ind. App.] 69 N. E. 567.

Curr. Law. Vol. 2—30.

49. An instruction that where a transac

tion will admit "either" of an honest or a

dishonest construction it is the duty of the

jury to accept the former being erroneous

it is not important that the insertion of the

word "either" for "equally" was a clerical

error. Detroit Elec. L. & P. Co. v. Apple

baurn [Mich.] 94 N. W. 12.

50.

8 1.

51.

53.

Smith v. Sioux City [Iowa] 93 N. W.

Stull v. Stull [Neb.] 98 N. W. 196.

Crow v. Citizens' R. Co. [Tex. Civ.

App.] 78 S. W. 13.

53. Galveston. etc.. R. Co. v. Karrer [Tex.

Civ. App.] 70 S. W. 828.

54. Fleming v. Southern R. Co.. 182 N. C.

714. Instruction in action for wrongful

death held indefinite. Merchants' & Plant

ers’ Oil Co. v. Burns [Tex.] 74 S. W. 758.

An instruction in assumpsit to which was

pleaded settlement of account. ,that all items

then due will be presumed to be included is

misleading where there is evidence showing

one item not to be due. Beebe v. Smith.

194 Ill. 884. An instruction that the jury

might look to the size and shape of the evi

dence of injury on plaintiff's shoulder is con

fusing. evidence being,' measured by its

weight and not by "else and shape." South

ern Bell Tel. & Tel. Co. v. Mayo. 1!. Ala.

641. ~

55. Confusing and misleading as allowing

the construction that officers of town should

have known of defect in bridge. Bredlau v.

Town of York, 115 Wis. 554. An instruc

tion does not tend to mislead which tells the

jury to find for plaintiff if they find the facts

to be as stated in a certain prayer given for

plaintiff unless they find the additional facts

stated in another prayer given for defendant.

Sellman v. Wheeler, 95 Md. 761. In an ac

tion against a city by a father for injuries

to son an instruction that the verdict should

be for the city if the father or son failed in

ordinary care. required that both should have

used such care and was misleading. San An

tonio v. Talerico [Tex. Civ. App.] 78 S. W.

28. An instruction is not objectionable as

confusing by )elling the jury that “in con

sidering any one instruction. you must con

strue it in the light of and in harmony with

every other instruction given. and so consid

cring and so construing apply the principles

in it enunciated to all the evidence admitted

upon the trial." Lampmun v. Bruning
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an instruction will not cause a reversal unless the jury would have been misled

thereby.“

Argumentatit‘a instructions should not be given." An instruction is not ren

dered argumentative by the fact that it states that the genuineness of certain letters

was not disputed.“

Illustrative charge.—The court may state a hypothetical case to illustrate gross

negligence amounting to willfulness.“

The instructions should be consistent.°°——The error in giving an erroneous

instruction is not cured by giving a correct instruction, as it will be impossible to

say which instruction the jury followed." Instructions are not conflicting where

the oifice of one is to make the other more definite and certain." The giving of

two correct rules as to measure of damages is erroneous unless they are carefully

distinguished."

The instruction should be predicated on belief from the evidence,“ and

[Iowa] 94 N. W. 562. Instruction objected

to as misleading as requiring the jury to

determine in which one of three ways an ac

cident happened as a condition to a. verdict

for plaintiff. Saucler v. New Hampshire

Spinning Mills [N. H.] 56 At]. 545. A judg

ment will be reversed where the court gave

three different rules on measure of damages

and it was impossible to determine which

was followed by the jury. Arnett v. Hug

gins [Colo. App.] 70 Pac. 765. In an action

where there are several defendants all de

fending on distinct and different grounds

an instruction in general terms which can

apply to the defense made by only one of

them should be refused. Lydick v. Gill

[Neb.] 94 N. W. 109. Example of ambigu

ous instruction as to the credibility of wit

ness but error in giving same not reversible

error. Black v. Rocky Mountain Bell Tel.

Co. [Utah] 73 Pac. 514. Example in street

railway collision where term “careless rate

of speed" could refer to either driver or car.

Holden v. Missouri R. Co. [Mo.] 76 8. XV.

973. Example of misleading instruction in

lotion for personal injury to servant.

Northern Ohio R. Co. v. Rigby (Ohio) 68 N.

E. 1046.

60. Germania F. Ins. Co. v. Pitcher, 160

Ind. 892.

57. Missouri, K. & T. R. Co. v. Owens

[Tex. Civ. App.] 75 S. W. 579: Pittsburg, C.,

C. & St. L. R. Co. v. Banfill [111.] 69 N. E.

499. An instruction that a brakeman has no

right to go to a place of obvious danger

and when he does so he is himself to blame;

that the position of plaintiff in sitting on

the car with his legs hanging over the sides

was voluntarily assumed and that but for

sitting in such place of hazard he would

not have been injured is argumentative.

Southern R. Co. v. Howell [Ala] 34 So. 6.

in an action on a. policy where the defense

was suicide and the coroner's verdict in evi

dence an instruction that the coroner was a

public officer acting under oath and that

his inquisition was competent evidence of the

cause of death to be considered with other

evidence, although not concJusive. is mis

leadinI and argumentative. Rumbold v. Su

preme Oouncil Royal League [Ill.] 69 N. E.

590.

58. Stuil v. Stull [Neb.] 96 N. W. 196.

I50. P“_\'d v. Blue Ridge R. Co.. 65 S. C.

826.

60. Omaha St, R. Cov v. Boeson [Neb.] 94

N. W, 619; Tower \'. “'hip. 53 W. Va. 158;

Kahn v. Triest-Rosenberg Cap Co., 139 Cal.

340, 73 Pac. 164. Example of inconsistent

Intruction in action against carrier for con

signment destroyed by fire. Missouri, K. d:

T. R. Co. of Texas v. Beard [Tex. Civ. App.]

78 S. W. 253.

61. Roberts. Johnson 8; Rand Shoe Co. v.

Coulson, 96 Mo. App. 698; Samuelson v. Gale

Mfg. Co. [Neb.] 95 N. W. 809; Elliott v. Kan

sas City, 174 M0. 554; Gulf. C. & S. F. Ry.

Co. v. Garren [Tex.] 74 S. "W. 897; Chicago.

R. I. & P. R. Co. v. Sporer [Neb.] 94 N. W.

991: Chicago, B. & Q. R. Co. v. Johnston

[Neb.] 95 N. W. 614; Pritchett v. Johnson

[Neb.] 97 N. W. 223; Chicago & M. Elec. R.

Co. v. Mawman [111.] 69 N. E. 66: Morris v.

\1’arlick [Ga.] 45 S. E. 407: McAi'ee v. Mead

ows [Tex. Civ. App.] 75 S. W. 813: Spencer

v. Terry‘s Estate [Mich.] 94 N. W. 372: Rudd

v. Dewey [Iowa] 96 N. W. 973: Parkins v.

Missouri Pac. R. CO. [Neb.] 96 N. W. 683:

Reed v. Western Union Tel. Co. [Tex. Civ.

App.] 71 8. W. 389; Stuck v. Yates. 30 1nd.

App. 441; Standard Life & Acc. Ins. Co. v.

Sale [C. C. A.] 121 Fed. 664: \Vestern 8; A.

R. Co_ _v. Clark, 117 Ga. 548; In re Calef‘s

Estate. 139 Cal. 673, 73 Pac. 539; Sparks v.

Villa Rosa Land Co.I 99 Mo. App. 489. Er

ror in stating in one paragraph that the evi

dence as to a point was undisputed is not

cured by other instructions submitting the

point as in dispute. Missouri. K. & T. R.

Co. of Texas v. Meek [Tex. Civ. App.] 75

S. W. 817. Where an instruction in a per

sonal injury case was erroneous in eliminat

ing the question of plaintiff's knowledge of

defects it can only be cured by withdrawal

and not by giving another instruction eor~

rectly stating the law. Indiana Natural Gas

& Oil Co. v. Vauble [Ind. App.] 68 N. E.

195.

62. Gray v. Washington Water Power Co..

30 'Wash. 665. 71 Pac. 206. An instruction

which is only a logical deduction from a

previous instruction relative to the sub

ject to which no exception was received is

not erroneous. “’illiamson v. North Pac.

Lumber Co. [Or.] 73 Pac. 7.

68. Hartgrove v. Southern Cotton Oil Co.

[Ark.] 77 S. W. 908.

64. Chicago City R. Co. v. Carroll [11].]

68 N. E. 1087. An instruction that the jury

could assess such damages as they saw fit
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repetition of the admonition with each clause of the instructions is not required.“

They are not erroneous for using the word “think” instead of “believe” or “find”

with reference to the evidence.“

§ 5.
Relation of instructions to pleadings and evidence—Instructions should

be predicated upon the pleadings and the evidence in the case," and instructions

stating abstract principles of the law inapplicable to the pleadings and evidence

should not be given, and may properly be refusct ." The fact that they are given

will not generally work a reversal.” The instructions should be limited strictly

to the issues made by the pleadings." Issues about which there is no competent

evidence should be withdrawn from the jury.“ '

They should be limited to and applicable to the evidence adduced." Requests

under the instruction is erroneous. they be

ing bound to assess according to the evi

dence. Yazoo & M. V. R. Co. v. Smith

[1115s.] 95 So. 168. An instruction that the

Jury might "find any fact to be proved which

they think may be rightfully and reasonably

inferred from the evidence" did not authorize

illogical inferences. North Chicago St. R.

Co. v. Rodert, 203 ill. 413. A jury should not

be instructed that if they "believe from the

evidence" certain facts certain consequences

will follow, as a mere belief is not sufficient

to support a. verdict. Sossamon v. Cruse, 133

N. C. 470.

65. Slack 7. Harris, 200 Ill. 96.

$6. Ilges v. St. Louis Transit C0. [Mo.

App.] 77 s. W. 93.

67. Shelton v. Northern Tex. Traction Co.

lTex. Civ. App.] 75 S. W. 338; Von Diest v.

San Antonio Traction Co. [Tex. Civ. App.]

77 S. W. 632; Sweeney 11. Rejto [Neb.] 95 N.

W. 669; Miller v. Newport News [Va.] 44 S.

E. 712; Sears v. Daly [Or.] 73 Pan. 5; South

Omaha v. “'rzensinski [Neb.] 92 N. W. 1045;

Honick v. Metropolitan St. R. Co.. 66 Kan.

124. 71 Pac. 265; Gandy v. Bissell's Estate

[Neb.] 97 N. W. 632; Galveston, H. & S. A.

R Co. v. Courtney. 30 Tex. Civ. App. 544;

Grlflln v. Henderson, 117 Ga. 382; Gulf. C. &

S. F. R. Co. v. Dunman [Tex. Civ. App.] 76

8. W. 688; Goodspeed v. Hildebrand [Mich.]

91 N. W. 610; Clark v. Great Northern R. Co.,

31 Wash. 658. 72 Pac. 477; Frizzell v. Omaha

St. Ry. Co. [C. C. A.] 124 Fed. 176: Harwell

Southern Furniture Co. [Tex Civ. App.]

75 S. W. 52.

Instructions inapplicable to any issue

should not be given. Davis v. Shepherd

[Colo.] 72 Pac. 57; Cahiil v. Applegarth [Md]

36 Atl. 794; La Grande Inv. Co. v. Shaw [Or.]

74 Fee. 919; Hammond v. King [Neb.] 92 N.

W. 1031: Texas & P. R. Co. v. Gray [Tex. Civ.

App.] 71 S. W. 816'. Rankin v. Chase Nat.

Bank. 188 U. S. 557. 47 Law. Ed. 594; Russell

v- Huntsville R.. L. 8: P. Co.. 137 Ala. 6‘27;

Holmes v. Weinhelmer [S. C.] 44 S. E. 82;

Edd v. Union Pac. Coal Co.. 25 Utah. 293.

71 Pac. 215. Permanency of injuries after

statement of party that there was no claim

of permanency. Kircher v. Incorporated

Town of Larchwood [Iowa] 95 N. W. 184;

i‘isg v. Donahoo [Neb.] 95 N. W. 1020.

Where .- lfllrmnth'e defense is pleaded

and evidence in support given at the trial

(he court should call attention to that phase

at the case by proper instructions. Contrib

utory negligence should be submitted where

raised by pleadings and evidence. Yecker

\'- San Antonio Traction Co. [Tex. Civ. App.]

16 8. \1'. 780.

\thre there was no evidence of a corpo

rate ofiicer's actual authority and conflicting

evidence as to his apparent authority it was

reversible error to refuse to instruct the

Jury as to what constituted apparent author

ity. Saveland v. Wisconsin Vi'estern R. Co.

[Wis] 95 N. W. 130.

08. McCall Co. v. Jennings [Utah] 73 Fee.

639; Harzburg v. Southern R. Co.. 65 S. C.

539; Frizzeli v. Omaha. St. R. Co. [C. C. A.]

124 Fed. 176; Brockenhrow v. Stafford [Tex

Civ. App.] 76 S. W. 576; Tower v. Whip, 53

W. Va. 158; Hewitt v. Price, 99 Mo. App.

666; Smith v. Bank of New England [N. 11.]

54 Atl. 385; Rarden v. Cunningham. 136 Ala.

263; Leidigh v. Keever [Neb.] 97 N. W. 801;

Union E]. R. Co. v. Nixon, 199 Ill. 235; Meyer

v. Reimer. 65 Kan. 822, 70 Fee. 869; Chicago.

B. 8: Q. R. Co. v. Camper, 199 Ill. 569; La.

Plants v. La Zear [Ind. App.] 68 N. E. 312.

(it). Anthony Ittner Brick Co. v. Ashby, 198

Ill. 562; Moore v. Nashville, C. & St. L. R..

137 Ala. 495.

70. Tower v. McFarland [Neb.] 96 N. W.

172; Joplin Waterworks Co. v. Joplin [Mo.]

76 S. W. 960; Russell v. Huntsvilii R.. L. &

P. Co., 137 Ala. 627; Edwards v. Sun Ins. Co.

[Mo. App.] 73 S. W. 886. Reply setting up

matter which is a departure from the orig

inal cause of action. Merrill v. Suing [Neb.]

92 N. W. 618. Rescission not pleaded; re

quest as to right to rescind properly refused.

Steiger v. Fronhofer [Cr.] 72 Pac. 693. On

an issue on the contract liability of one who

placed animals in an enclosure, the law

0! enclosures is not material. Ward v. Bass

[Ind. T.] 69 S. W. 879. Where defense of

contributory negligence is eliminated by dc

murrer an instruction on such defense should

not be given. City Delivery Co. v. Henry

[Ala.] 34 So. 989.

71. Morgan v. Stone [Neb.] 93 N. W. 743.

72. Inman v. Crawford, 116 Ga. 63: Lee

v. Huron Indemnity Union [Mich.] 97 N. \T.

709: Southern R. Co. v. Chitwood [Ga.] 45

S. E. 706; Scott v. Seaboard Air Line R. Co.

[3. C.] 45 S. E. 129; Miller v. Newport News

[Va.] 44 S. E. 712; Nebraska Land & Feed

ing Co. v. Trauerman [Neb.] 98 N. WV. 37:

Galveston, H. & S. A. R. Co. v. Puente. 30

Tex. Civ. App. 246; In re Calef's Estate. 139

Cal. 673, 73 Pac. 639; McEldon v. Patton

[Neb.] 93 N. W. 938; Jones v. Wattles [Neb.]

92 N. W. 765; June v. Labadie [Mich.] 92 N.

W. 937; Parker v. Wells [Neb.] 94 N. YV.

717; Richmond P. & P. Copy. Allen (Va.) 43

S. E. 356; Hayes v. Metropolitan St. R. Co..

84 N. Y. Supp. 271; Pittsburg. C. C. & St.

L. R. Co. V. Banflil [111.] 69 N. E. 499. Evi

dence suflir-ir-nt to authorize instruction on
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affected with the vice of inapplicability should be refused." The instruction is sup

ported by sufiicient evidence where there is any evidence of the fact, however

slight.“ A court is not justified in refusing to submit an issue by the fact that

the evidence relating thereto is misleading." The instruction may not be given

where there is an entire absence of evidence." The court may not inetruct where

the evidence on the issue is stricken" or erroneously admitted." Where evidence

not admissible under the pleadings is received without objection, the court may in

strurt as to the legal effect of such evidence."

There should be a concrete application of the law to the facts."0 This does not

authorize the court to group facts and circum$tances in the case and instruct as to

improper conduct of others on question of

undue influence inducing execution of will.

England v. Fawbush, 204 Ill. 384. Evidence

that car started before stopping entirely

renders inapplicable an instruction as to

duty toward party alighting from stationary

car. Boone v. Oakland Transit Co.. 139 Cal.

490. 73 Fee. 243. A charge that defendant

admits, etc., is supported by evidence to that

eflect by defendant's witnesses though he is

not at the trial. Morin v. Robarge [Mich.]

N N. W. 886.

73. Bank of Darlington v. Bowers [Mo

App.] 76 S. \‘V. 732: Ft. Worth & D. C. R.

Co. v. Kelley [Tex. Civ. App] 76 S. W. 942;

leMillen v. Ferrum Min. Co. [0010.] 74 Pac.

401: Mo.. K. & ’1‘. R. Co. v. Schilling [Tex.

Civ. App.] 75 S. W. 84: Chicago G. W. R. Co.

v. Bailey, 86 Kan. 115, 71 Fee. 246; Winter

v. Supreme Lodge, K. P.. [Mo. App.] 73 S.

“I 877; Galveston, H. d: S. A. R. Co. v. Pen

dleton. 80 Tex. Civ. App. 431'. Hanlon v. Mil

waukee Elec. R. A: L. Co. [Wis.] 95 N. W.

100; Broyhill v. Norton, 175 M0. 190; Hender

son v. Raymond Syndicate. 188 Mass: 448;

Perry v. Cobb [1nd. T.] 76 S. W. 289; Long v.

State [Fla] 82 So. 870; Smith v. Seattle

[Wash] 74 Fee. 674; Towie v. Stinson Mill

Co. [Wash.] 74 Fee. 411; Davis v. Summer

field. 133 N. C. 325: Richmond v. Gallego Mills

Co. [Va.] 45 S. E. 877; Darrow Inv. Co. v.

Brcvman [Wash] 73 Fee. 363: Mitchell v.

Wabash R. Co. [Mo App] 76 S. W. 647:

Allen v. Fuller, 182 Mass. 202; Coomhs v. Ma_

son. 97 Me. 270; Lincoln v. Felt [Mich.] 91

N. W. 780. Mental capacity to execute will.

White Memorial Home v. Haeg. 204 III. 422.

Changes in construction of smoke stack after

fire caused thereby is not evidence of former

faulty construction justifying a charge to

that effect. Wager v. Lamont [Mich.] 98 N.

W. 1.

74. Richmond P. 8: P. Co. v. Allen [Va.]

43 S. E. 356: Carter v. Kaufman [5. C.] 45

S. E. 1017; Stoll v. Loving [C. C. A.] 120 Fed.

805. \‘i‘here there was conflicting evidence as

to whether a deed had been delivered to a

third person in escrow or to the grantee

himself; it was necessary to charge as to the

effect of a delivery to the grantee even with

out a request. Mays v. Shields. 117 Ga. 814.

Where witnesses have given corroborative

testimony and also material substantive tes

timony the court may not limit their testi

mony to the corroborative testimony only.

Edwards v. Atl. Coast Line R. Co.. 132 N. C. 99.

75. Chicago Union Traction Co. v. Browdy

[Ill.] 69 N. E. 570.

76. El Paso & N. W. R. Co. v. McComas

[Tex. Civ. App] 72 S. W. 629; St. Louis, I.

M. & S. R. Co. v. Philpot [Ark] 77 S. W.

901: N. Y. & T. Land Co. v. Dooley [Tex.

Civ. .~'\pp.] 77 S. W. 1030; Bullard v. Brewer

[Ga.] 45 S. E. 711: Campbell v. Stanberry

[Mo. App.] 78 S. W. 292: 101 Live Stock Co.

v. Kan. City. etc., R. Co. [1.10. App.] 78 S.

W. 782: Bullard v. Smith [Mont.] 73 Fee.

761; Denver & R. G. R. Co. v. Young, 30 Colo.

349, 70 Pnc. 688; Scott v. Boyd [Va.] 42 S. E.

918: Williams v. Avery, 131 N. C. 188; Hlnson

v. Postal Tel. Cable Co., 132 N. C. 460; Gaines

v. Hindman [Tex. Civ. App.] 74 S. W. 688;

Burton v. Rosemary Mfg. Co., 132 N. C. 17.

Punitive damages. Ga. R. & B. Co. v.

Benton, 117 Ga. 786. Allowing recovery for

medical attendance where no evidence.

Waldopfel v. St. Louis Transit Co. [Mo. App]

77 S. W. 118. Instructions as to the rights

of creditors to rely on corporate reports

should not be given where there is no evi

dence that the creditors had knowledge of or

relied on any report. Crossette v. Jordan

[Mich.] 92 N. W. 782. An instruction that a

sale of all property when one is largely in

debt is unwarranted where there was no

evidence that he was largely indebted. Al

dous v. Olverson [8. 1).] 95 N. W. 917. Xn

structions as to interest of witness may not

be given in the absence of evidence making

it appropriate to give such instruction. Vo

lusia County Bank v. Bertola [Fla] 3! So.

448. Where it is shown that a person is

affected by a serious constitutional disease

or a tendency thereto it is error to submit to

the Jury the question of his expectancy of

life in the absence of evidence bearing on

that question. Cent. City v. Engle [Neb.]

91 N. W. 849.

77. Honlgstein v. Hollingsworth, 85 N. Y.

Supp. 818; Sheffield v. Eveleth [5. D.] .7 N.

W. 367.

'78- Instruction on hypothesis that pared

to vary written contract was admissible.

American Harrow Co. v. Dolvin [Ga.] 4‘ B.

E. 983.

TIL Franklin v. Mo.. K. 8: T. R. Co.. 97

Mo. App. 473. Exemplary damages may be

charged, evidence thereof having been ad

mitted though they were not specifically

prayed. Southern R. Co. v. Phillips [Ga.]

45 S. E. 967. An instruction that a certain

fact must not be considered as a. confession

of negligence sufficiently withdraws the evi

dence from the consideration of the jury.

Kahn v. Triest-Rosenberg Cap Co., 139 Cal.

340. 73 Pac. 164.

80. The fact that an instruction required

of plaintiff the exercise of ordinary care will

not justify refusal of an instruction apply

ing the principle to the facts in issue. Mal—

len v. Waidowski, 203 Ill. 87.
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what they prove,m nor declare as a matter of law what would constitute a preponder

ance of evidence," but simply to frame the instructions so as to indicate on whom

the burden lies." The court may read the sections of the statute applicable to

the action,“ and in charging different sections of the statutes should explain each

and not read them without explanation.“

§ 6. Stating issues to jury.—It is the duty of the court to instruct the jury

as to the issues to be tried,”6 and the court may not shirk this duty by referring

them to the pleadings." Thus the court may not tell the jury that a party has

the burden of proving the material allegations of his pleading, unless these ma

terial allegations are stated." Such an instruction is harmless where other in

structions inform them what facts must be proved to warrant recovery." A party

prejudiced by a reference of the pleadings to the jury should request more specific

instructions.“0 The language of the pleadings may be followed,“ but a summary

and brief statement of the issues is the better practice.” A statement of a claim.

the basis of an instruction and largely incorporated in it, may be sent out with

the instructions.” Where one count of the declaration was withdrawn in the pres

ence of the jury, an instruction as to the case as made by the declaration will not

be held to have misled jury.“

§ 7.

dence are erroneous.”

8!. Ordinarily the question of negligence

Is for the jury to be determined from all the

facts and circumstances shown in the evi—

dence and it is error for the court to group

certain facts in evidence together and in

struct that they constitute negligence. Chl

cago. B. & Q. R. Co. v. Krayenhuhl [Neb.]

91 N. W. 880. 69 L. R. A. 920. An instruction

which states what facts would constitute

negligence of defendant in an action for in

juries is properly refused. Bodie v. Charles

ton & W. C. R. Co.. 66 S. C. 302.

82. Suse v. Metropolitan St. R. Co.,

App. Div. [N. Y.] 24.

83. Mills v. Louisville & N. R. Co.. 25 Ky.

L. R. 498. 78 S. W. 29.

FH. Statute governing allowance of pun

itive damages. Mantt v. McRae, 117 Ga.

898. Reading of inapplicable part of statute

will not work reversal in absence of show

ing of prejudice. Eagle & P. Mills v. Herron

[Ga.] 46 S. E. 405. it is error to do so If the

law is invalid. Clough v. McKay [Colo.] 73

Pac. 80.

85. Savannah. F. & W. R. Co. v. Hatcher

[Ga.] 45 S. E. 239.

86. SteVens v. Maxwell.

80

65 Kan. 835. 70

Pac. 873; Ferris v. Marshall [Neb.] 96 N.

W. 602.

R7. Houston Elec. Co. v. Nelson [Tex. Civ.

ADDJ 77 S. W. 978:1(an. City. Ft. 8. & M. R.

Co. v. Dalton. 66 Ken. 799. 72 Fee. 209.

Where plaintiff in action for personal in

Jurles alleged inconsistent causes of action

in different counts of his complaint the

court could not submit the case on a. single

issue as to whether he was injured as al

tnzed in the~ complaint. Griffin v. Atl. C. L.

R. Co. [N. C.] 46 S. E. 7.

88. McCormick Harvesting Mach. Co. v.

Hint! [Neb.] 95 N. W. 627: Perkins v. Mo.

Pee. R. Co. [Neb.] 95‘» N. W. 683: Williams

v. lown Pent. ‘R. Co. [iowa‘l 96 N. W. 774;

Baker v. Summers. 201 Ill. 52.

in. (‘hicago Terminal Transfer Co. v.

Schmelling. 197 Ill. 619. A reference to the

Ignoring material matters.——Instruetions which ignore material evi—

pleadings will not work a reversal where no

question of law is thus submitted and the

several counts in the declaration contain a

sufficient statement of a cause of action.

Pittsburgh. C. C. & St. L. R. Co. v. Kin

nare, 203 Ill. 388. It is no objection to an

instruction to charge that if the jury believe

certain specific facts constituting negligence

had been proved and that plaintiff was injur

ed in the “manner charged in the declaration"

then verdict should be for plaintiff. Malott

v. Hood. 201 Ill. 202. An instruction is not

objectionable as allowing the jury to de

termine the issues which charges that if de

fendant was guilty "as charged in the dec

laration" and the negligence was the prox

imate cause plaintiff should recover if free

from contributory negligence. Ill. Cent. R.

Co. v. Jernigan. 198 Ill. 297.

90. St. Louis S. W. R. Co. v. Harrison [Tex.

Civ. App.] 73 S. W. 38.

91. A party is not prejudiced by the in

clusion of pleadings though long and ver

bose where the exact matters in dispute

were clearly stated in other portions. Liv

inzston v. Stevens [Iowa] 94 N. W. 925. The

language of the petition in its enumeration

of acts of negligence may be followed where

there is no exception to the petition or objec

tion to the evidence. Ft. Worth & D. C. R.

Co. v. Linthicum [Tex. Civ. App.] 77 S. W. 40.

02. Shobek v. Nat. Cracker Co. [Io‘we] 94

N. W. 930.

93. The Pennsylvania practice allows a

large discretion in the matter of sending out

papers. 'l‘rldell v. Munhall. 124 Fed. 302.

94. West Chicago St. R. Co. v. Buckley.

102 Ill. ADD. 314.

95. Grafeman Dairy Co. v. St. Louis Dairy

Co.. 98 Mo. App. 495; Pa. Co. v. Reidy. 198

ill. 9. Where there was some evidence of

notice by municipal officers of a defect an

Instruction that there was n' evidence of

actual knowledrre was erroneous. Clark v.

Brookfleld. 97 Mo. App. 16. An instruction

covering only a portion of the evidence
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Ignoring issues, theories and defenses—Instructions must conform to theory

on which case is tried,“ and the court may not ignore or exclude from the jury any

of the issues, theories or defenses presented by the pleadings and the evidence,"

unless the omitted facts are not controlling circumstances.” Where a trial court

in a charge undertakes to concisely sum up and formulate the law which is to gov

ern the jury in its deliberation, it is its duty to cover every legal question in

volved." A submission on the theory of the petition is not erroneous because it

ignores a defense set up as a counterclaim.‘ An instruction in an action for

assault is not erroneous as ignoring right of self defense claimed by answer, where

other instructions covered that matter.’ A defendant may not complain of the

court’s action in stating plaintiff’s theory, where a correct statement of defendant’s

theory was given.“ The jury having been correctly instructed, it may not be ob‘

jected that the charge did not contain another appropriate principle.‘

§ 8. Giving undue prominence to evidence, issues and theories—Contentions

of either party must not be emphasized.‘ The rule is violated by instructions call

ing attention to and unduly emphasizing portions of the evidence,“ as where the

count charges that certain testimony is “strong evidence” or “a circumstance of

great weight” or “entitled to strong consideration)" If an instruction is proper

in other respects, it is not vitiated by merely naming the witness to whose testimony

it is applicable.‘

should not be given where the issue is to be

determined on all the evidence. Lufkin v.

Lufkin, 182 Mass. 476.

00. La Grande lnv. Co. v. Shaw [Or.] 72

Pac. 795. Where in the progress of a. trial

there has been an apparent waiver by coun

sel of the submission of certain propositions

of law and a submission upon certain other

propositions the court may submit the cause

to the jury in accordance with the position of

counsel unless it is manifes‘ that the coun

sei acted through inadvertence or mistake.

Hansen v. St. Paul Gaslight Co., 88 Minn. 86.

91'. Lansing v. Wessell [Neb.] 97 N. W.

815; Rourke v. New York. 7'! App. iv. [N.

Y.] 72; Borden v. Falk Co.. 97 Mo. p. 566;

Spelts v. Ward [Nob] 96 N. W. 56: Russell

v. Gunn [NebJ 96 N. W. 341. Ignoring fact

of obedience to orders of superior in action

of servant for injuries. Ill. Steel Co. v.

Wierzbicky [111.] 68 N. E. 1101. Instruction

omitting issue of deceit pleaded in an action

for price of animals. Swink v. Anthony, 96

Mo. App.'420. An instruction that plaintiff

cannot recover if defendant was free from

negligence makes unnecessary an instruction

that he cannot recover if the negligence

causing the injury was that of a third per

son. Muller v. Hale, 138 Cal. 163. 71 Pac. 81.

The failure of the court to submit to the

jury a question of fact in issue by the plead

ings and not abandoned is error and under

the Minnesota code requests and exceptions

for refusal are not required [laws Minn.

1901, c. 113]. Robertson v. Burton, 88 Minn.

151. Defendant in personal injury suit is

entitled to instruction fully presenting ques

tion of contributory negligence. Schwartz

v. Metropolitan St. R. Co.. 38 Misc. [N. Y.]

795. While a party cannot complain of the

failure of the court to give in the charge

to the jury a request not in writing, he can

complain, without any request having been

made at all, of the fact that the court has

not presented with reasonable fullness and

clearness a material and substantial conten

tion made by him. Whelchel v. Gainesville 5:

D. Elec. R. Co.. 116 Ga. 431.

98. Ill. Cent. R. Co. v. Byrne, 205 Ill. 9.

90. Kurstelska v. Jackson, 89 Minn. 95.

1. Turney v. Baker [Mo. App.] 77 S. W.

479. -

2. Sonnen v. St. Louis Transit Co. [Mo.

App.] 76 B. W. 691.

8. Memphis St. R. Co. v. Shaw [Tenn.] 75

B. W. 713.

4. Jenkins v. Nat. Union [Ga.] 45 S. E.

49

5. Atlanta Consol. St. R. Co. v. Jones, 116

Ga. 369.

B. Martens v. Pittock [NebJ 92 N. W. 1038;

Haney v. Breeden. 100 Va. 781: South Omaha

v. Wrzensinski [Neb.] 92 N. W. 1045. Sin

gling out important facts and telling jury

that they did not constitute abandonment of

homestead. White v. Epperson [Tex. Civ.

App.] 73 S. W. 851. An instruction that the

jury in determining the cause of an injury

might look to the evidence thereof on plain

tiff's shoulder unduly emphasizes one phase

of the evidence in that regard. Southern

Bell Tel. 8: Tel. Co. v. Mayo, 134 Ala. 641.

There is a difference between issue and evi

dence and the requirement that the judge

shall instruct as to all the issues raised does

not require him to single out particular por

tions of the evidence and charge thereon.

Wrightsville & '1‘. R. Co. v. Lattimore [Ga]

45 S. E. 453. A court may not lay hold or

some particular piece of evidence and point

out its probative relation to a number of

collateral circumstances and incidental ques

tions not primarily in issue, but bearing only

on the ultimate issues of fact. Stull v.

Stull [Neb.] 96 N. W. 196.

7. Stull v. Stull [Neb.] 96 N. W. 196.

8. Ward v. Brown, 53 W. Va. 227. An in

struction does not give undue prominence to

the testimony of a witness testifying that

his signature to an instrument was forged

by telling the jury that such testimony was

not conclusive but to be considered with all
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Repetition of instructions on phases of the case may amount to undue' em

phasis,’ but is not always prejudicial.‘° There is no undue repetition by a state

ment of a doctrine in one instruction and its application to the facts in another

case." Instructions shouldnottsingle out certain issues and theories of a case to

the exclusion of other aspects allowing a recovery.“ Undue prominence is not giv

cn by compliance with the request of the jury for a new instruction on contribu

tory negligence."

Underscoring words “bona fide” is not prejudicial to one alleging fraud.“

§ 9. Definition of terms used—Legal and technical terms should be ex

plained.“ It is not necessary that the explanation of terms should immediately

follow their use; it is sufficient if their meaning is made plain in any part of the

charge," and it fully defined in one instruction, a. term may thereafter be used in

other instructions without further explanation." Failure to define will not work

reversal in the absence of a. request for definition."

§ 10. Rules of evidence; proof, credibility and conflicts—They should be

instructed as to the parties to which evidence is applicable, where incompetent as

to some."

A charge that plaintiff must make out his case by a preponderance does not

require him to prove immaterial facts," but it is not proper to require him to make

out his case by a “clear” preponderance of the evidence.“

the evidence. Sanders v. North End B. 8: L.

Ass'n [Mo.] 77 S. W. 833.

9. Reiteratlon of principles of contribu

tory negligence. Kroeger v. Tex. & P. R.

Co., 30 Tex. Civ. App. 87; Pelfrey v. Tex.

Cent. R. Co. [Tex. Civ. App.] 73 S. W. 411.

10. Candy v. Blssell's Estate [Neb.] 97 N.

W. 632: Ill. Steel Co. v. Ryska. 102 Ill. App.

347. As where court gives instructions along

lines of requested instruction already given.

Rawlings v. Anheuser-Busch Brew. Ass'n

[Neb.] 95 N. W. 792. A Jury is not misled by

repetition of instructions as to the prepon

derance of evidence. Sanka. v. Sonka [Tex.

Civ. App.] 75 S. W. 326. Undue emphasis but

insufficient to work reversal that court at

the end of instructions repeated instruction

as to burden of proof. Lewis v. Norfolk &

W. R. Co., 132 N. C. 382. There can be no

review of an objection that the manner of

the court in giving the charge was preju

dicial where the record merely shows a rape

tition of an instruction as to the preponder

ance of evidence. Klipstein v. Rascheln

[Wis.] 94 N. W. 63.

11. Andrews v. Jefferson C. 0. 8: R. Co.

[Tex. Civ. App.] 74 S. W. 342.

12. Black v. Harris. 200 Ill. 96. An in

struction allowing recovery for physical and

mental pain and future suffering for per

manent injuries if any and loss of earning

capacity does not give undue prominence to

items of damage. Cameron M. & E. Co. v.

Anderson [Tex. Civ. App.] 78 S. W. 8. Where

one instruction in an action to set aside a

will deals with inequality of distribution and

another with undue influence and others re

fer to other circumstances such separate in

structions are not open to the objection of

singling out and giving undue prominence to

one set of facts. England v. Fawbush, 204

ill. 384.

13. Lumsden v. Chicago. R. I. & T. R. Co.

[Tex. Civ. App.] 73 S. “i. 428.

N. Crockett v. Miller [Neb.] 96 N. W. 491.

mony" is properly defined as meaning the

greater weight of evidence. Western Union

Tel. Co. v. James [Tex. Civ. App.].73 8. W.

79. Error to direct to find acceptance with

out stating what would amount to an accept

ance. Courtney v. William Knabe & Co.

Mfg. Co. [Md] 65 Atl. 614. In an action for

death of child an instruction that negligence

should be measured by the conduct of ordi

narily cautious, careful and prudent persons

under the same circumstances should be

made more explicit having in mind the dif

ference between adults and children. Quill

v. Southern Pac. Co., 140 Cal. 268, 73 Pac. 991.

10. Day v. Union R. Co., 84 N. Y. Supp.

560. .Charge as a. whole. Tunnlcliffs v. Fox

[Neb.] 94 N. W. 1092: llges v. St. Louis

Transit Co. [Mo.] 77 S. W. 93. Definition of

plaintiff's cars need not be given in the in

struction as to defendant's liability qualified

by the abstract statement that it would be

defeated if plaintiff was guilty of contribu

tory negligence. Glaze v. Mills [0a.] 46

S. E. 99.

17. Louisville d: N. R. Co. v. Logsdon. Ii

Ky. L. R. 1666. 71 S. W. 905.

18. Priesmeyer v. St. Louis Transit Co.

[Mo App.] 77 8. W. 313; Pierce v. Arnold

Print Works. 182 Mass. 260; Western U. Tel.

Co. v. James [Tex.] 73 S. W. 79. "Negli

gence" and “contributory negligence." In

ternational & G. N. R. Co. v. Clark [Tex. Civ.

App.] 71 S. W. 587. “Interstate commerce."

Malott v. Hood. 201 Ill. 202. “Plea. in avoid

ance." Texas & N. O. R. Co. v. Scott, 80 Tax.

Civ. App. 496.

10. In an action for damages for unlaw

ful combination if there is a lack of evi

dence against some of the defendants the

court should be requested to instruct that

the evidence can only be considered against

those whose acts and declarations were

proved. Cleland v. Anderson [Neb.] 92 N.

XV. 306. Where a. deposition is not compe

tent against one of the parties to the action

15. The term "preponderance of testl-l the instruction should limit it to the party
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'The court may refuse to instruct as to inferences from failure to produce a

witness22 or instrument.”

Credibility of witnesses—The matter of credibility of witnesses is for the

jury,“ and their province may not be invaded by instructions as to the relative

weight to be attached to their testimony."- ’° It is not error to charge that positive

testimony is rather to be believed than negative, with the qualification that “other

things being equal, and the witnesses of equal credibility. "’1

The jury may be instructed that preponderance of evidence is not determined

by the number of witnesses, but also by their knowledge and opportunity for

lmowledge and their interest."

The court may charge as to the weight of testimony of impeached witnesses.”

Before an instruction as to “falsus in uno, falsus in omnibus” can be given,

there must be a sufficient basis in the testimony therefor.“ Mere difference and

conflict in the testimony of witnesses is not sufficient.'1 The instruction should

limit maxim to falsity in some material issue or matter in regard to which wit

ness cannot be presumed liable to mistake," and‘ the testimony must have been

given willfully and knowingly.”

of a party is contradictory of written evidence.“

The instruction may be given where testimony

There is no error in failing to

charge as to credibility, where there was no request for such charge."

against whom it is competent. Black v.

Marsh [Ind. App.] 67 N. E. 201.

20. Collins v. Clark [Tex. Civ. App.] 72

S. W. 97.

21- Nelson v. Fahd, 203 Ill. 120.

22. It not appearing that witness was

amenable to subpoena. Levine v. Metropol

itan St. R. Co., 78 App. Div. [N. Y.] 426.

23. Neither party had produced an alleged

deed or accounted for the failure to produce

some. Cauble v. Worsham [Ten] 70 S. W.

737.

24. Glasscock v. Swofford Bros. Dry Goods

(10. [Mo. App.] 74 s. w. 1039.

25. Winklebleck v. Winklebleck [Ind.] 67

N. E. 451. Court may not tell the jury that

"evidence as to the genuineness of handwrit

ing is generally TBg'nrded as of a weak and

unsatisfactory character." Davis v. Lam

hert [Neb.] 95 N. W. 592. Where questions

of negligence and contributory negligence

under the evidence is for the jury the court

may not charge as a matter of law that if

the jury believed the testimony of a. par

ticular witness to a particular fact they

should find for defendant.

ropolitan St. R. Co., 79 App. Div. [N. Y.] 591.

28. As where they are told that while the

testimony of experts is proper evidence it is

not of as high grade as the testimony of

credible eyewitnesses. Nelson v. McLellan,

31 Wash. 208. 71 Pac. 747.

27. Southern R. Co. v. O‘Brynn [6a.] 45

S. E. 1000.

28. An instruction that the preponderance

of evidence is not determined by the number

of witnesses but the jury may take into con

sideration the opportunity of the witnesses

for seeing and knowing the things about

which they testify_ their conduct and de

meanor, interest or lack of llilPl‘PSt, proba

bility or improbsbility of their statements

in view of all the other facts and cir

cumstances, though unskilfully drawn and

inaccurate is not so far calculated to mis

lead as to justify revarsal.

CO. v. \Vlerzbicky [Ill.] 68 N. E. 1101.

The jury may be instructed to consider

the personal interest of any witness in

the result of the suit and endeavor to re'con

cile conflicting evidence. Oliver v. Columbia.

N. d: L. R. Co., 65 S. C. 1. It is not error to

refuse an instruction that preponderance is

determined by the number of witnesses tes

tifying on each side. Fritzlnger v. State

[Ind. App.] 67 N. E. 1006. The court prop

erly refused an instruction to the effect that

the jury in passing upon the testimony of

a party may take into consideration his sit

uation and interest in the result of the vet»

diet and all the circumstances surrounding

him. and give to it only such weight as they

may deem it fairly entitled to. when a wit

ness against him is deeply interested in a

moral sense. and no such direction as to his

testimony is included. Tompkins v. Pacific

Mut. Life Ins. Co. [W. V8-.] 44 S. E. 439.

20. The court should not charge on the

subject of impeachment of witnesses by

Wagner v. Men;

Illinois Steel ‘

proof of general had character where there

was no attempt made to so impeach. South~

ern R. Co. v. O‘Bryan [Ga.] 45 S. E. 1000.

Omission to charge on weight. of testimony

of impeached witness is not error where

there was no request for explicit instruction.

Halley v. Tichenor [Iowa] 94 N. W. 472.

80. Brazis v. St. Louis Transit Co. [110.

App.] 76 S. W. 708; Boyle v. Columbian Fire

proofing Co.I 182 Mass. 93.

31. Reed v. Mexico [Mo. App.] 76 S. W. 53.

32. Holdredge v. “Yatson [Neb.] 96 N. W.

67; Richardson v. Babcock [Wis.] 96 N. W.

554. An instruction that the jury are not

bound to believe everything testified to by

a. witness whom they believe to have been

mistaken or who has wilfully falsified is

misleading in that it allows rejection of his

testimony as to other matters. Id.

33. Perkins v. Knisely [111.] 68 N. E_

486; Rio Grande Western R. Co. v. I'tah Nur

sery Co., 25 Utah. 187_ 70 Fee. 859; Gehl v.

Milwaukee. Produce Co.. 116 “'is. 2‘3.

34. Halo Elevator Co. v. Hille. 201 Ill. 131.

35. Childs v. Ponder. 117 0:1. 553.
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An instruction as to credibility being warranted, the court should tell the jury

that it is their “duty” to consider such facts and not that they are “at liberty” to

do so.“

Conflicts in testimony—The jury should be allowed to harmonize conflicts

in testimony." In Texas, it is held that courts should not instruct juries that they

must reconcile conflicts in testimony.“ An instruction suggesting theories on

which diflerence in the testimony may be accounted for on the ground of honest

mistake invades the province of the jury."

An instruction that if the jury were in doubt the verdict should be for de

fendant should not be given, the mere existence of a doubt not being suificient to

authorize a verdict for defendant.“

§ 11. Admom'tory and cautionary instnwtions.—The jury should be in

structed that it is their duty to follow instructions given by the cour't.‘1 They may

be told that they act as arbitrators to arbitrate the differences between the liti

gants,“ and may be reminded of the special care required in the case.“ Where an

issue is withdrawn from the jury by an instruction, it is not necessary to state fur

ther that the evidence on the subject is also withdrawn.“

The jury may not be instructed to disregard the arguments of counsel,“ unless

such arguments tend to inflame their passions against a party to the suit."

§ 12. Necessity of instructing in writing.—The Arkansas constitution re

quires trial judges to reduce instructions to writing when requested by either party

and is mandatory." Laws requiring written instructions without oral explana

tion are not violated by an oral answer to question asked by jury after their re

tirement, no prejudice having resulted, since laws are to be reasonably construed

with reference to the purpose to be secured.“

the instructions are written and some typewritten.“

A demand for a written charge is too latethat the judge failed to sign them.“0

It is not important that some of

Nor under the Iowa code

where made after the court has commenced to deliver charge orally.‘1

88. Stanley v. Cedar Rapids & M. C. R. Co..

119 Iowa, 526.

87. Beers v. Metropolitan St. R. Co.. 84 N.

Y. Supp. 785. The court may instruct that

“it there is a conflict in the testimony you

must reconcile it it you can; it not you may

believe or disbelieve any witness or wit

nesses, according as you may or may not

think them entitled to credit" where there

is an irreconcilable conflict. Houston 8.: T.

C. R Co. v. Bell ['l‘ex. Civ. App] 73 S. W. 66.

The court. may instruct the jury that they

should reconcile any and all apparently con

flicting statements of the witnesses and if

possible to adduce from the evidence any

theory of the care which will harmonize

the testimony of all the witnesses and that

it would be their duty to adopt that theory

rather than one which would require them

to reject any of the testimony as intention

ally false. Hirschberg Optical Co. v. Mich

lson Nah.) 95 N. W. 461. _
aeItQ. {Iousion & T. C. R. Co. v. Bell [Tex.]

75 S. W. 484.

so. Petrich v. Town of Union [Wis.] 93

N. W. 819.

40. Kennealy v. Westeliester Elec. R. Co.,

86 A . Div. [N. 1.] 293.
41.npAn instruction that it is the duty of

the jury to determine the facts from the

evidence and having done so to apply to

such bets the law as gim in the charge

does not lead the jury to believe that they

are independent of the instructions and need

to consider them only after they have made

their findings on the facts. North Chicago

St. R. Co. v. Wellner [Ill.] 69 N. E. 6.

342. Schusperi. v. Southern R. Co., 65 S. C.

3 2.

43. Not error to say that case at bar re

quires "ilner Judgment" and “keener intel—

ligence." Prescott v. Johnson [Mlnn.] 97 Nv

\V. 891.

44. Kirsher v. Kirsher [Iowa] 94 N. W.

846.

45. North Chicago St. R. Co. v. “'ellner

[111.] 69 N. E. 6. The court cannot be re~

quired to instruct the jury upon the prov

ince of counsel in arguing the cause in ad

vance of the argument. Parrish v. Parrish

[KanJ 72 Pac. 844.

441. Tex. Cent. R. Co. v. Parker [Tex. Civ

App.] 77 S. W. 42.

47. Arkansas Const. art. 7, i 23.

V. State [Ark] 74 S. W. 513.

48. Code Alaska. § 187, subsec. 6. Walton

v. Wild Goose M. & T. Co. [C. C. A.] 123 Fed

209.

40. Kinyon v. Chicago & N. W. R. Co..

118 Iowa. 349.

Arnold

50. Halley v. Tichanor [Iowa] 94 N. W.

473.

51. State v. Forbes [1A.] 35 So. 710.
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In Ohio, the jury may take the written instructions given at the request of

the parties to the jury room.“ _

§ 13. Requests for instructions. Necessity of request as foundation for er

ror.—If the instructions given correctly state the'law, one may not complain of their

insuificiency arising from omissions, failure to define terms, want of clearness. etc.,

unless he has called the attention of the court thereto by requests covering the

alleged defects."

Time of making request.—In federal courts, the practice of presenting requests

after the charge has been given is condemned.“ Under superior court rules in

Massachusetts, requests must be made before closing arguments and will not be

granted after instructions are given.“

Form and su/ficiency of requests—In most states the request should be in writ

ing." The rules governing the form and requisites of instructions are stated in

other portions of this topic and apply to requested instructions. It may be stated

in this connection that a request incorrectly stating the law should be refused,"

and this is the case where it is erroneous only in part,“ and where they mistake the

facts as to other instructions,“ or would encourage a disagreement,“0 or are wholly

52. Rev. St. 1892, I 5190, subdl. 5. 7. Cone

v. Bright [Ohio] 68 N. E. 3.

53. Thorne v. Cosand. 160 Ind. 566; St.

Louis S. W. R. Co. v. Hughes [Tex. Civ.

App.] 73 S. W. 976: El Paso Electric St. R.

Co. v. Ballinger [Tex. Civ. App.] 72 S. W.

612; Crosette v. Jordan [Mlch.] 92 N. W. 782;

Copeland v. Ferris, 118 Iowa. 654; Stauning

v. Great Northern R. Co.. 88 Minn. 480; Par

kins v. Mo. Pac. R. Co. [Neb.] 93 N. W. 197;

Seaboard Air Line R. v. Phillips, 117 Ga. 98:

Little Dorrit Gold Min. Co. v. Arapahoe Gold

Min. Co., 30 C010. 431. 71 Fee. 389; George v.

St. Joseph. 87 Mo. App. 56; First Nat. Bank

v. Ragsdaie, 171 M0. 168; Berry v. Clark,

117 Ga. 964: Newman v. Daviston [Ga.] 44

S. E. 861; Kirsher v. Kirsher [Iowa] 94 N.

W. 846: Young v. Illinois Cent. R. Co.. 24

Ky. L. R. 789. 69 S. W. 1093; Kircher v. In

corporated Town of Larchwood [Iowa] 95 N.

W. 184; Wiekham v. Wolcott [Neb.] 96 N. W.

366; International & G. N. R. Co. v. Collins

[Tex. Civ. App.] 75 S. W. 814: Ellis v. Kirk

patrick [Tex. Civ. App.] 74 S. W. 57; Par

sons B. C. & S. Feeder Co. v. Gndeke [Neb.]

95 N. W. 850; W. U. Tel. Co. v. Crawford

[Tex. Civ. App.] 75 S. W. 843; Palmer v.

Smith [Conn.] 56 At]. 516: Stewart v. N. Y.

8: C. Gas Coal Co. [Pa] 56 Atl. 435; Lai'terty

v. Third Ave. R. Co.. 85 App. Div. [N. Y.]

592; Schmitt v. Murray, 87 Minn. 250; Wil

liamson v. Gore [Tex. Civ. App.] 73 S. W.

563; Cameron v. New England Tel. & Tel.

Co.. 182 Mass. 310; Hodge v. Chicago & A.

R. Co. [C. C. A.] 121 Fed. 48; Southern R.

Co. v. O’Bryan [Ga.] 45 S. E. 1000; Bowder

v. Tiffany, 118 Iowa, 130; Fagan v. Interur

ban St. R. Co.. 85 N. Y. Supp. 340; Boettler

v. Tumlinson [Tex. Civ. App.] 77 S. W. 824;

l-‘osha v. Prosser [Wis] 97 N. W. 924; Jus

tice v. Gallert. 131 N. C. 393; Lahr v. Kraemer

[Mlnn.] 97 N. W. 418. Failure to submit is

sues within pleadings. Strong v. Knutson

[Mlnn.] 97 N. W. 659; Frizzell v. Omaha St.

R. Co. [0. C. A.] 124 Fed. 176; Harness v.

Steele. 159 Ind. 286; Redmond v. Mo.. K. d:

T. R. Co. [M0. App.] 77 S. W. 768. Failure

to Instruct as to burden of proof. Osborne

v. Ringiand [Iowa] 98 N. W. 116. Omission

to charge an element of damages. pleaded.

Knaut! v. San Antonio Traction Co. [Tex. Civ.

App.] 70 B. W. 1011. Charge having ten

dency to mislead. Moore v. Nashville, C. &

St. L. R.. 137 Ala. 495; Gilliland v. Dunn. 136

Ala. 327. Abstract instructions. Heer V.

Warren-Schart Asphalt an. Co. [Wis.] 9|

N. W. 789. Ambiguity. Riley V. Mo. Pac.

R. Co. [Neb.] 95 N. W. 20. The failure of

the court to construe a contract the subject

of a suit must be called to the attention of

the court by a request. McCormick Har

vesting Mach. Co. v. Carpenter [Neb.] 95 N.

W. 617. Parties may not contend that docu

mentary evidence was given a scope beyond

that intended by statute allowing its use un

less they request instructions properly lim

iting the evidence. Clark v. Hull [Mass]

68 N. E. 60. Failure to define term “want

of ordinary care." Taylor v. Sell [Wis.] 97

N. W. 498. Failure to instruct jury to disre

gard evidence erroneously admitted. Ill.

Cent. R. Co. v. Atweil, 198 Ill. 200.

54. Chicago v. Le Moyne [C. C. A.] 119

Fed. 662.

55- Root v. Boston El. R. Co., 183 Mass

418.

56. Ala. Code 1896. § 3328. Henderson v.

State. 137 Ala. 83; Johnston v. Guliedge, 115

Ga. 981.

67. Texas 8: Ft. S. R. Co. v. Hartnett [Tex.

Civ. App.] 75 S. W. 809; Deutschmann v.

Third Ave. R. Co.. 87 App. Div. [N. Y.] 503:

Murphy v. Hood [Okl.] 73 Pac. 261; Gum c.

& S. F. R. Co. v. Carter [Tex. Civ. App.] 71

8. W. 73.

58. Harris 1. All. C. L. R. Co.. 132 N. C.

160; Percival v. Chase, 182 Mass. 371; Seih-ed

v. Pa. R. Co., 206 Pa. 399. One alternative

of a request being bad the whole may be

disregarded. Terrill v. Tillison [Vt.] 64 Atl.

187. Requested instructions though proper

on one issue may be refused where they cm

brace instructions on other subjects which

are improper. Cranfili v. Hayden [Tex. Civ.

App.] 76 S. W. 573.

59. It is not error to refuse instructions

erroneously referring to instructions as hav

ing been given at the request of the other

party. Golden v. Heman Const. Co. [Mo

App.] 71 S. W. 1093.

00. Chicago & E. I. R. CO. V. Rains, 203

Ill. 417.
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unnecessary."

rect form.“2

negative presentation and vice versa."

It is not the duty of the court to put erroneous requests in cor

Where a contention is stated affirmatively, a party is entitled to a

The request may not be refused solely be

cause of a memorandum of authorities on the margin; if proper it should be given

with the memorandum erased.“ Requests, though not in all respects correct, if

sufficient to call attention of the court to omissions in the main charge, require a

submission of such issues in a proper charge.“

Disposition of requests—Bequests should be either given or specifically re

fused.“

The court may give the request in his own language," and may modify the

request tendered to conform to the issues," but not so as to take away its eficct.”

It is the duty of the court to give instructions covering omissions in the main

charge." The failure to write the word “Given” on an instruction signed by the

judge and read to the jury and delivered with the other instructions will not work

a reversal.71

Williamson v. North Pac. Lumber Co.

73 Fee. 7.

Nelson v. Fehd, 203 Ill. 120.

0:3. 'l‘ox. & P. R. Co. v. Dawson [Tex. Civ.

App.] 73 S. W. 235; Bruce v. Wolfe [Mo.

App.] 76 S. W. 723.

84. South Omaha. 1. Fenneii [Neb.] 94 N.

W. 632.

65. Sherman v. Greening [Tex. Civ. App.]

73 S. W. 424. Where Party requests an in

struction as to an omitted point and it is

refused for defects of form or substance it

is the duty of the court to give a correct in

struction covering the point. Louisville &

N. R. Co. v. Harrod [Ky.] 75 5. W. 233.

08. Jones v. Seaboard Air Line R. Co. [8.

C.) 45 S. E. 188. Requests are practically

refused where the court commenting on

them says: “I charge you these as good law

except as I may hereinafter modify them in

my general charge" and the general charge

was inconsistent with the requests. Hutch

ison v. Summerviile [S. C.] 45 S. E. 8.

67. Davenport v. Johnson. 182 Mass. 269;

Post v. Leland [Mass] 69 N. E. 361; Harris

v. Atlantic Coast Line R. Co.. 132 N. C. 160;

Edwards v. Wessinger. 65 S. C. 161.

68. Pittman v. Weeks. 132 N. C. 81. In

terest of witness. Fitzpatrick v. Graham [C.

C. A.] 122 Fed. 401. Modification to bring

out point that findings must be based on evi

dence. Chicago Union Traction Co. v. For

tier. 205 Ill. 805. The court may modify a

requested instruction so as to take away its

entire effect so that nothing prejudicial to

the party‘s case was added. Harrington v.

Los Angeles R. Co.. 140 Cal. 514, 74 Pac. 15.

\Vhere a requested charge is erroneous as

invading the province of the jury a modifica

tion by the court not erroneous in itself will

not work a. reversal. Southern R. Co. v.

Howell [Aia.] 34 80. 6.

60. A requested instruction may not be

modified so as to withdraw from the jury the

party‘s theory of the case. Richmond Trac

tion Co. v. Martin's Adm'x [Va.] 45 S. E. 886.

When a proper instruction is asked and

given it is error to give another improper

instruction which modifies its effect or ob

scures its meaning. Ward v. Brown. 53 W.

Va. 227.

70. Evans Laundry Co. v. Crawford [Neb.]

93 N. W. 177; Omaha St. R. Co. v. Boeson

[Non] 04 N. W. 619; Bronk v. Binghamton

Bl.

[Or.]

82.

It is not error to refuse instructions already covered by those given.’2

R. Co.. 79 App. Div. [N. Y.] 260; Southern

Car & Foundry Co. v. Jennings. 137 Aln. 24?;

Campbell v. St. Louis & S. R. Co.. 175 Mo.

161. Charge as to effect of non-production

of documents. Werr v. Kohles, 86 App. Div.

[N. Y.] 122.

71- Clasen v. Pruhs [Neb.] 95 N. 1". 640.

72. American Hide & Leather Co. v.

Chalkley [Va.] 44 S. E. 705; Fritzinger v.

State [Ind. App.] 67 N. E. 1006; Citizens’ St.

R. Co. v. Jolly [Ind.] 67 N. E. 935; Curtis v.

McNair. 173 Mo. 270; Fritz v. Western Union

Tel. Co.. 25 Utah. 263. 71 Pac. 209; Parsons

B. C. & S. Co. v. Gndeke [Neb.] 95 N. W. 850:

Bell v. Clarion [lowa] 94 N. W. 907; D’Arcy

v. Mooshkin. 183 Mass. 882; La Grande Inv.

Co. v. Shaw [Or.] 72 Pac. 795; Louisiana &

N. W. R. Co. v. Crumpler [C. C. A.] 122 Fed.

425; Buckman v. Missouri. K. 8.: T. R. Co.

[Mo. App.] 73 8. W. 270; Tex. Fruit Co. v.

Lane [Mo. App.] 74 S. W. 400; Texas & N.

O. R. Co. v. Lee [Tex Clv. App.] 74 S. W. 345:

Chicago. etc., R. Co. v. Armes [Tex. Civ.

App.] 74 S. W. 77; Klrcher v. Larchwood

[Iowa] 95 N. W. 184; Anthony lttner Brick

Co. v. Ashby, 198 Ill. 562; Beringer v. Du

buque St. R. Co.. 118 Iowa. 135; Texas & P.

R. Co. v. Watson. 190 U. 8. 287. 47 Law. Ed.

1057; Schnfstette v. St. Louis 8: M. R. R. Co..

175 M0. 142; International & G. N. R. Co. v.

Clark [Tex. Civ. App.) 71 S. W. 587: San An

tonio v. Chism [Teas Civ. App.) 71 S. W.

606; Koeiling v. August Gast B. N. d: 1..

Co.. 97 Mo. App. 664; Central of Georgia R.

Co. v. Duffy. 116 Ga. 346: Balding v. Archer,

131 N. C. 287; Ratliff v. Ratliff. 131 N. C. 425:

West Chicago St. R. Co. v. Lieserowitz. 197

Ill. 607; Chicago City R. Co. v. Fennlmore.

199 Ill. 9: Pittsburg. etc.. R. Co. v. Hewitt.

102 Ill. App. 428: Boyce v. Wilbur Lumber

Co. [Wis.] 97 N. W. 563; Snyder v. East Bay

Lumber Co. [Mich.] 97 N. W. 49; Gill v.

Donovan. 96 Md. 518; Gulf. efc.. C. & S. F. R.

Co. v. Carter [Tex. Civ. App.] 71 S. W. 73;

Groom v. Kavanagh. 97 Mo. App. 362: Robin

son v. St. Joseph. 97 Mo. App. 503; Hutchins

v. Missouri Pnc. R. Co.. 97 M0. App. 548: Col

lins v. Chicago. etc., R. Co. [Iowa] 07 N. \V.

1103; Kldmnn v. Garrison [Iowa] 97 N. \V.

1078; Davis v. Hall [Neb.] 97 N. W. 1023;

Graf' v. Laev [Wis.] 97 N. W. 898; Gulf, ctc..

R. Co. v. Ronne [Tex. Civ. App-1 75 S. XV.

845; Macon v. Holcomb [ML] 69 N. E. 79:

Southern indinna R. Co. v. Davis [11111. App}
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The practice of telling the jury that certain instructions are given on request of

a particular party is not commended." The matter of giving explanatory instruc

tions rests in the discretion of the court.“

§ 14. Presentation of instructions."—Where the conditions surrounding the

giving of the charge were such as to confuse the jury, at new trial should be granted."

§ 15.

after the jury has retired."

Additional instructions after retirement—Instructions may be given

Mississippi requires a written request of one of the

parties." In Nebraska the trial court on its own motion may recall the jury and

69 N. E. 550: Joines v. Johnson [N. C.] 45

S. E. 828; Atlanta R. 8: P. Co. v. Monk [Ga]

45 S. E. 494; Guerguin 1. Boone [Tex. Civ.

App.] 77 S. W. 630; Turney v. Baker [Mo.

App.] 77 S. W. 479; Cahill v. Dickson [Tex.

Civ. App.] 77 S. W. 281; St. Louis S. W. R.

Co. v. Duck [Tex. Civ. App.] 69 S. W. 1027;

Texas & P. R. Co. v. Knox [Tex. Civ. App.]

75 S. W. 54.1; Haller v. St. Louis [Mo.] 75

S. W. 613; Texas & Ft. S. R. Co. v. Hartnett

[Tex. Civ. App.] 75 S. W. 809; Missouri. K.

8: '1". R. Co. v. McFarland [Tex. Civ. App.]

75 S. W. 811; Richmond v. Martin. 25 Ky.

1.. R. 1516. 78 S. W. 219; Thayer v. Smoky

Hollow Coal Co. [Iowa] 96 N. W. 718; Eng

land v. Fawbush. 204 Ill. 384; Hargadine

McKitrick Dry Goods Co. v. Bradley [Ind. T.]

69 S. W. 862; Harrington v. Los Angeles R.

Co.. 140 Cal. 514. 74 Pac. 15; Towle v. Stim

son Mill Co. [Wash.] 74 Pac. 471; Morrison

v. Northern Pac. R. Co. [VVashJ 74 Pac. 1064;

Atchison. etc., R. Co. v. Phipps (C. C. A.]

125 Fed. 478; Richmond Traction Co. v.

“’illiams [Va..] 46 S. E. 292; Baxter v. St.

Louis Transit Co. [Mo. App.] 78 S. W. 70;

Pecos & N. T. R. Co. v. Bowman [Tex. Civ.

App.] 78 S. W. 22; Salem Iron Co. v. Com

monwealth Iron Co. [(1. C. A.] 119 Fed. 593;

Denver Consol. Elec. Co. v. Lawrence [Colo.]

73 Pac. 39; Wilson v. Outstott [Iowa] 98 N.

W. 779; Catlin Consol. Canal Co. v. Euster

[Colo. App.] 73 Pac. 846; Frieden v. Conk

ling [Neb.] 96 N. W. 615; Western Union Tel.

Co. v. Bowen [Tex. Civ. App.] 76 S. W. 613;

Denver Consol. Tramway Co. v. Rush [Colo.

App.] 73 1’ c. 664; Van Tobel v. Stetson &

Post Mill Co. [Wash] 73 Pac. 788; Gulf. etc.,

R. Co. v. Brown [Tex. Civ. App.] 78 S. W.

794; Ft. “'orth. etc.. R. Co. v. Partin [Tex.

Civ. App.] 76 S. W. 236; Republic I. & S.

Co. v. Ohler [Ind.] 68 N. E. 901'. Huber Mfg.

Co. v. Gotchall [Neb.] 96 N. W. 611; South

Omaha v. Taylor [Neb.] 96 N. W. 209; Texas

& P. R. Co. v. Daugherty [Tex. Civ. App.]

76 S. W. 605; Western Union Tel. Co. v.

Bowles [Tex. Civ. App.] 76 S. W. 456; Pitts

burg, etc.. R. Co. v. Hewitt. 202 Ill. 28; Cope

land v. Hewett. 96 Me. 525; Lewis v. Hoeldtke

[Tex. Civ. App.] 76 S. W. 309; Richmond

Traction Co. v. Wilkinson [Va.] 43 S. E. 622;

Galveston. etc., R. Co. v. Holyfield [Tex. Civ.

App.] 70 S. W. 221; San Antonio & A. P. R.

Co. v. Jones. 30 Tex. Civ. App. 316; Gulf. etc..

R. Co. v. Ilolt. 30 Tex. Civ. App. 330; St.

Louis S. W. R. Co. v. Smith, 30 Tex. Civ.

App. 336; Texas & P. R. Co. v. Gray [Tex.

Civ. App.] 71 S. W. 316'. Southern Car &

Foundry Co. v. Jennings. 137 Ala. 247; West

Virginia Cent. 8: P. R. Co. v. State. 96 Md.

652; Sellman v. “'hceler. 95 Md. 751; Foster

v. Pacific Clipper Line. 30 Wash. 515, 71 Pac.

18; Crossen v. Grandy. 42 Or. 282. 70 Pac.

906'. Seattle 8: M. R. Co. v. Romlcr. 30 “'ash.

244, 70 Pac. 498; Coomhs v. Mason. 97 Me.

270; Roberts Y. Port Blakely Mill Co.. 30

Wash. 25. 70 Pee. 111; Davis v. Shepherd

[Colo.] 72 Pac. 57; Hill v. Bank of Seneca

[110. App.] 73 S. W. 807; Gulf. etc, R Co. v.

Irvine [Tex. Civ. App.] 73 S. W. 540; Goll

bart v. Sullivan, 30 Ind. App. 428; Percival

v. Chase. 182 Mass. 371; Frank Bird Trans

fer Co. v. Krug, 30 Ind. App. 602. Refusal

of request and matter covered. Chicago

Terminal Transfer Co. v. Kotoski. 199 Ill.

383; Emory Mfg. Co. v. Rood, 182 Mass. 166;

Southern Elec. R. Co. v. Hageman [C. C. A.)

121 Fed. 262; MacDonald v. New York R.

Co.. 25 R. I. 40; “'arner v. Chicago 8: N. W.

R. Co. [Iowa] 94 N. W. 490; Defrieze v.

Illinois Cent. R. Co. [Iowa] 94 N. 1V. 505‘.

Waterhouse v. Jos. Schlitz Brewing Co.

[5. D.] 94 N. W. 587; Southern 1. R. Co. v.

Harrell [Ind. App.] 66 N. E. 1016; Chicago

Terminal Transfer R. Co. v. Gruss. 200 111.

195', Continental Nat. Bank v. Tradesmen's

Nat. Bank. 173 N. Y. 272; Edwards v. Wes

singer, 65 S. C. 161; Meltord v. Sell [Neb.]

92 N. W. 148; Muncie Natural Gas Co. v.

Allison [Ind. App.] 67 N. E. 111; Grapes v.

Sheldon. 119 Iowa. 112: Marcus v. Leake

[Neb.] 94 N. W. 100: Brier v. Davis [Iowa]

96 N. W. 983; Doolin v. Omnibus Cable Co..

140 Cal. 369. 73 P210. 1060; Southern Indiana

R. Co. v. Davis [Ind. App.] 68 N. E. 191:

Stuart v. Mitchum. 135 Ala. 546: O'Brien v.

State [Neb.] 96 N. W. 649; Ehlen v. O'Don

nell. 205 Ill. 38; Carlson v. lIolm [Neb.] 95

N. W. 1125; McGarrity v. New York R. Co.

[R. 1.] 55 Atl. 718; Texas & P. R. Co. v.

Smissen [Tex. Civ. App.] 73 S. W. 42: Hol

land v. Oregon Short Line R. Co. [Utah] 72

Pac. 940; “’allrath v. Bohnenkamp. 97 Mo.

App. 242; Texas 8: P. R. Co. v. Hall [Tex

Civ. App.] 72 S. W. 1052; Gorman‘s Adm‘r \'

Louisville R. Co.. 24 Ky. L R. 1938. 72 S. W.

760; Givens v. Louisville R. Co.. 24 Ky. L

R. 1796. 72 S. W. 320; Crabtree Coal Min

Co. v. Sample's Adm’r. 24 Ky. L R. 1703. 72

S. W. 24; Gulf. C. & S. F. R. Co. v. Holt [Tex.

Civ. App.] 70 S. W. 591; St. Louis S. W. R.

Co. v. Byers [Tex. Civ. App.] 70 S. W. 558;

San Antonio. ctc., R. Co. v. Jones. 30 Tex.

Civ. App. 316; New Omaha '1‘. H. Elec. Light

Co. v. Johnson [Neb.] 93 N. W. 778.

73. Meyer v. Milwaukee Elec. R. & Light

Co.. 116 Wis. 336.

74. Wunderllch v.

Wis. 509.

75. See ante, Q 10. as to necessity of writ

ing. See. also. post. § 13, as to additional

charge after retirement.

76. Colloquies between counsel and court

and discussion and modification of instruc

tion at the time. Stuart v. Press Pub. Co..'

83 App. Div. [N. Y.] 467.

77'. Page v. Roberts. J. & R. Shoe Co. [Mo

App.] 78 S. W. 52.

78. Clarke v. Pierce [Miss] 34 So. 4.

Palatine Ins. Co.. 115
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give additional instructions." After retirement of the jury, the court may an

swer their request as to whether he instructed in a certain manner, and he may

refuse to give an instruction asked by counsel at such time, for the functions of

the attorney with reference to instructions and when the jury retires.“o Such in

structions should be given in open court,“1 and in the presence of the parties or their

attorneys."2

§ 16. Review—It is not the purpose of this article to more than refer to

some general questions of review applicable to instructions, leaving their adequate

treatment to topics specially referring to appeal and review."

Objections and exceptions below.—-Specific objections and exceptions should

be made in the lower court,“ and should point out the error complained of,” and

should be made before the case is given to the jury." An exception attributing

language to the judge not contained in instruction is bad.“ The New York code

expressly requires that exceptions to the charge should be taken before verdict is

given."8 Rights of counsel to except to instructions given in their absence is se

cured by court rules in Massachusetts.” Exceptions to the charge as a whole

are inefi'ectual if any of the instructions are correct.” A party having excepted

to the refusal to give a certain instruction need not repeat the exception where

the contrary of the request was given in the general charge.“ An objection that the

court referred to a copy of an instrument as a “purported” copy is frivolous."

Refusal of requests not argued on appeal will be regarded as waived." In the ab

sence of a request to withdraw an issue, a party cannot complain of instructions

submitting such issue.“

Record on appeal—The ease settled should state that the judge charged as

79. Jessen v. Donahue [Neb.] 96 N. W. 639.

80. Marunde v. Tex. & P. R. Co. [C. C. A.]

124 Fed. 42.

81. Joplin Waterworks Co. v. Joplin [Mo]

78 S. W. 960.

83. Benton v. Hunter [0a.] 46 S. E. 414.

83. Appeal and Review; Harmless Error;

Saving Questions, etc.

84. Finkbinder v. Ernst [Mich] 97 N. W.

684; Hayden v. Fair Haven & W. R. Co.

[Conn.] 56 At]. 613; American B. & '1‘. Co. V.

Baltimore & 0. S. W. R. Co. [C. C. A.] 124

Fed. 866; Chicago & N. W. R. Co. v. De Clow

[C. C. A.1 124 Fed. 142; Oliver v. Columbia,

)1. 8: L R. Co.. 05 S. C. 1; Parklns v. Mo. Pac.

R. Co. [Nab] 93 N. W. 197. Exceptions to

rulings on prayers offered at the close of

plaintiff's testimony are waived by his pro

ceeding with his testimony. Medalry v. Mc

Ailister [Md] 55 Atl. 461. A party admitting

:1 feet to be true by his answer and failing to

specifically call attention of the court to

the impropriety of allowing the jury to con

sider the fact may not raise that question on

appeal. Dyas v. Southern Pac. Co.. 140 Cal.

296. 73 Pac. 972.

85. Joines v. Johnson, 133 N. C. 487; Von

derhorst Brew. Co. v. Amrhine [Md.] 56 Atl.

s33; Fitzpatrick v. Union Traction Co.. 206

Pa. 335; Carter v. Kaufman [8. C.) 45 S. E.

1017; Libby v. Deake. 97 Me. 377; Copeland v.

Metropolitan St. R. Co.. '18 App. Div. [N. Y.]

418: McDonald v. Metropolitan St. R. Co.. 75

App. Div. (N. Y.] 559; Hedlun v. Holy Terror

Min. Co. (S. D.) 92 N. W. 31: Gallrnan v.

Union Hardwood Mfg. Co.. 65 S. C. 192. Must

point out the particulars in which a modifi

cation ot a request was erroneous. Thomp

son v. Family Protective Union [5. C.) 45 S.

E. 19. The refusal cannot be regarded as

error unless the appellant points out the

testimony to which it is applicable. Davis

v. Shepherd .[Colo.] 72 Pac. 57. Matters of

form should be taken advnntage of by a spe

ciflc objection or a requested instruction cor

recting the error. A general objection is in

suiflcient. St Louis. I. M. 8: S. R. CO. v.

Norton [Ark.] 78 S. W. 1096.

86. Southern Pac. Co. v. Mnett [C. C. A.)

126 Fed. 75.

87. Anderson v. Harper, 30 Wash. 378, 70

Pac. 965.

88. Code. I 995. Broadway Trust Co. v.

Fry. 40 Misc. [N. Y.] 680.

81). McCoy v. Jordan [Mass.] 69 N. E. 858.

00. Glaser v. Glaser [Okl.] 74 Fee, 944:

D'Arcy v. Mooshkiu 183 Mass. 382. A joint

exception to refusal of numerous instructions

is not available it any one o! the instructions

was correctly refused. Rastetter v. Reynolds,

160 Ind. 133. General exceptions to the

charge of the court allowed by the Ohio Code

do not bring up omission or failure to give

further proper instructions. They cover only

errors in the charge as given [Rem St. Ohio.

§ 52981. Columbus R. Co. v. Ritter, 67 Ohio

St. 53. Objection that entire charge was ar

gumentative not sustained where entire

charge not open to that objection. Guertin

v. Hudson, 71 N. H. 505.

91. Conn. M. L. Ins. Co. v. Hillmon. 188

U. S. 208. 47 Law. Ed. 446.

92. Thayer County Bank v. Huddlesnn

[Nob] as N. w. 471.

03. Henderson v. Raymond Syndicate. 183

Mass. 443.

94. Galveston, ll. & S. A. R. Co. v. Pendle

ton, 30 Tex. Civ. App. 431.
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recited in the exceptions.” Under laws making instructions part of the record

when numbered and signed by the judge and so marked as to show which were

given, refused or modified, the instructions not objected to will be considered on

appeal without being embodied in the bill of exceptions."

Assignment of errors and argument.—An assignment of error is suifieient

which recites in substance that the court erred in giving certain instructions des

ignated by number, including the one considered, because each of such instructions

was either erroneous in law or not supported by the issues and the evidence.97 A

refusal to charge will not be reviewed unless the brief states or refers to the evi

dence presenting the issue referred to therein.” >

Invited crror.-—One may not complain of error in instructions given at his

request,” nor for error in instructions where his tendered instruction contained

a similar error,1 nor may he complain of an instruction expressly recognized by

him as correct when given.2

Harmless erron—The error to work reversal must be prejudicial.‘ Under the

rule, one may not complain of an error favorable to him.‘ There will be no re

versal for giving requested instructions, where the instructions given for the other

party neutralized the error if any.” Where the error is cured by another instruc

tion, it will not be regarded as harmless, when the matter was prominently called

to the court’s attention in time and he refused to correct the erroneous instruc

tion.° A failure to submit instructions when requested is prejudicial, unless it is

shown that the failure was harmless." Whenever a correct instruction is refused,

95. Hart v Cannon. 133 N. C. 10.

96. Rev. St. 1899, i 3644. par. 7.

.\iau [Wyo.] 73 Pac. 548.

07. Denver & R. G. R. Co. v. Young, 30

(7010. 349, 70 Fee. 688.

98. Davidson v. Jeflerson [Tex. Civ. App.]

76 S. W. 765.

99. Chicago. E. & Q. R. Co. v. Johnston

[Neb.] 95 N. W. 614; McCrary v. Mo.. K. & '1‘.

R. Co.. 99 Mo. App. 518; Ward v. Bass [Ind.

T.] 69 S. W. 879; Stoner v. Man [Wyo.] 73

Pac 548; Padelford v. Eagle Grove. 117 Iowa,

616; Little Dorrit Gold Min. 00. v. Arapahoe

Gold Min. Co.. 30 C010. 431. 71 Fee. 389. One

may not complain that binding instructions

should have been given where the question

was submitted in accordance with the party‘s

request. Jordan v. Philadelphia. 125 Fed.

825.

1. Frank v. St. Louis Transit 00., 99 Mo.

App. 323; Collier v. Gavin [Neb.] 95 N. W.

842; West Chicago St. R. Co. v. Buckley, 200

ill. 260; Septowsky v. St. Louis Transit Co.

lMo. App.] 76 S. W. 693; Springfield Consol.

R. Co. v. Puntenney, 200 Ill. 9; England v.

Fawbush. 204 Ill. 884; Sibley W. & S. Co. v.

Durand. 200 III. 354; West Chicago St. R. Co.

v. Buckley. 200 111. 260; Union League Club

v. Blymyer Ice Mach. Co.. 204 Ill. 117; Harden

v. Hodges [Tex. Civ. App.] 76 S. W. 217; Ill.

i'fent. R. Co. v. Byrne, 205 Ill. 9.

2. Wiley v. Lindley [Tex. Civ. App.] 76

S. W. 208.

3. Copeland v. Hewett [Me] 63 At]. 36:

Richmond P. & P. Co. v. Allen [Va.] 43 S. E.

256; Reynolds v. Clowdus [Ind. T.] 76 S. W.

277. Error in charging principal with after

acquired knowledge of attorney cured by

finding that fact of which knowledge was

charged was acquiredrby party while acting

as attorney. Cabeil v. McKinney [Ind. App.]

68 N. E. 601 The giving of an erroneous

Stoner v.

instruction is not error where it is apparent

that the instruction was not considered by

the Jury in arriving at their verdict. Lei

digh v. Keever [Neb.] 97 N. W. 801. Errone

ous instruction authorized exemplary dam

ages but none were given. Sonnen v. St.

Louis Transit C0. [Mo. App.] 76 S. W. 691.

Instruction placing burden of proof on the

wrong party. Omaha. St. R. Co. v. Boeson

[Neb.] 94 N. \V. 619.

4. Lindell v. Deere-“’ells Co. [Neb.] 92

N. W. 164. One may not complain or an in

struction adopting his interpretation of an

instrument. Perpetual B. & L. Ass'n v. U. S.

F. 8: G. Co.. 118 Iowa1 729. Where the in

structions given on request are more favora

ble than the party was entitled to he may not

claim that an instruction correctly stating

the law was inconsistent with those given.

Denver Consol. Elec. Co. v. Lawrence [0010.]

73 Pac. 89. Where plaintiff recovers (iam~

ages he may not complain of an erroneous

charge touching his right to recover. Peter

son v. Wadley & Mt. V. R. Co.. 117 Ga. 390.

Where all defensive issues are submitted a

defendant cannot complain of a charge ex

cluding issues as to negligence relied on by

plaintiff. Boettier v. Tumiinson [Tex. Civ.

App.] 77 S, W. 824. Where the court referred

to certain issues as "some of the most im

portant allegations on the part of the plain

tiff" and as "some of the most important

points at issue" special injury must be shown

by party complaining as remarks operated

against both parties. Von Tobe] v. Stetson

& P. Mill Co. [Wash] 78 Fee. 788.

5. Heagy v. Irondale Lead Co. [Mo. App.]

73 S. W. 1006.

6. Kelly v. United Traction Co.. 88 App.

Div. [N. Y.] 234.

Arnold v. State [Ark] 74 5. Vi'. 513,7.
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the judgment will be reversed unless the appellate court can see from the record

that even under the instruction 9. different verdict could not have been rightly

found.‘

Construction of charge as a whole—The instructions are to be construed as a

whole,. and not by excerpts isolated from their context.1° Mere insufiiciency of

an instruction, correct as far as it goes, may be cured by other instructions,“ and

so with instructions objectionable for generality."

INSURANCE.

DONALD J. Krssn.

§ 1. Regulation and Governmental Control

(480).—-Taxa.ti0n (480).

5 2. Insurance Compunielw—A. In General

(481); Definitions; Creation and Conditions

of Doing Business; Ultra Vires: Manage

ment; Investments and Loans: Dividends;

Actions; Insolvency. B. Foreign Companies

(483); Licenses; Effect 01' Non-compliance

with Statute; Service of Process.

53. Agents (484).—Licenses; Penalties;

Contracts 0! Agency; Contracts to Procure

Insurance; Agency for Insurer or Insured;

Powers; Ratification; Liability for Agent's

Negligence; Personal Liability; Bonds and

Undertakings.

I4. Formation and Validity of Contract

(488).—Contents of Policy; Inception of Risk;

Open Policies; Termination of Risk.

§5. lnsnrable Interests (-400).—Property;

Human Lite; Assignees 0! Lite Policy.

§ 0- The Premium. Necessity of Payment

(491); Amount (491); Assessments in Mutual

Companies (491); What is Payment: Right to

Forfeit tor Non-payment (493); Waiver of

Forfeiture (494); Application of Net Value

or Reserve to Prevent Forfeiture (496); Re

covery Back of Premiums (498).

§ 7. Interpretation and Elect 0! Contract

(500).—Nature or Insurance; General Rules;

Conflict 01! Laws; Standard Policies; Extrin

sic VVritings; Severability.

Q 8. Modification and Rescilsion (502).

8. Ward v. Brown, 53 W. Va. 227.

0. Piedger v. Chicago, B. & Q. R. Co.

[Nell] 95 N. W. 1057; Miller v. Newport

News [Va.] 44 S. E. 712; \‘Viiliams v. Shep

herdson [Neb.] 95 N. W. 827; Faust v. Hos

l'ord, 119 Iowa, 97. Failure of specific in

struction as to burden of proof is cured

where instructions as whole sufficiently

placed burden. American Cotton Co. v. Col

iier, 30 Tex. Civ. App. 105; South Omaha. v.

Meyers [Neb.] 92 N. W. 743; Wampler v.

House. 30 Ind. App. 513; Baker v. Baker, 202

ii]. 595; England v. Fawbush. 204 Ill. 384;

Gngnier v. Fargo [N. D.] 96 N. W. 841; Davis

v. Shepherd [Coio.] 72 Pac. 57; South Omaha

v. Burke [Neb.] 94 N. \V. 628; Eggett v. Al

len. [Wis] 96 N. W. 803; Fitzpatrick v.

lfnion Traction Co., 206 Pa. 335; Jerowitz v.

Kan. City [Mo. App.] 77 S. W. 1088; Inter

national & G. N. R. Co. v. Anchonda [Tex.

Civ. App.] 75 S. W. 567. The error in an in

struction taking from the jury the question

of employe‘s assumed risk with reference to

known conditions cured by instruction that

it plaintii'l knew of the conditions and re

mained in defendant's service he could not

recover. Houston Elec. Co. v. Robinson

[Ten Civ. App.] 78 S. W. 209. Use of word

forgery to describe an alteration not crimi

nal will not work reversal where charge as

a whole shows no prejudice from use of word.

Swindells v. Dupont, 88 Minn. 9. Error in

refusing to charge that the jury were not

bound by the evidence of experts as to

charges for services is harmless where the

court instructs the jury that they should

find such sum as considering all the circum

stances was the reasonable value or the serv

ices. Brownrigg v. Massengale, 97 Mo. App.

l90.

10. Miller v. Newport News [Vs-1 44 S. E.

712; Redhing v. Cent. R. Co., 68 N. J. Law,

(-41: Denver v. Porter [0. C. A.) 126 Fed. 288;

Karl v. Juniata. County, 200 Pa. 633; Choc

taw, 0. 8:. G. R. Co. v. Tenn.. 191 U. S. 326;

Southern 1. R. Co. v. Harrell [Ind. App.] 66

N. E. 1016; Clear Creek Stone Co. v. Dear

mln. 160 Ind. 162; Morgan v. Mammoth Min.

Co. [Utah] 72 Pac. 688; Linton v. Smith

[Ind. App.] 68 N. E. 617.

11. Louisville. H. & St. L. R. Co. v. Chand

ler‘s Adm‘r, 24 Ky. L. R. 2035, 72 S. W. 805;

Linton v. Smith [Ind. App.] 08 N. E. 617; Sun

Life Assur. Co. v. Bailey [Va.] 44 S. E. 692;

Louisville R. Co. v. Meglemery [Ky.] 78 S.

W. 217; International & G. N. R. Co. v. Mills

[Tex. Civ. App.] 78 S. W. 11; Aspy v. Botkins,

160 Ind. 170; Ill. Cent. R. Co. v. Hopkins, 200

Ill. 122; Fairall v. Cameron. 97 Mo. App. 1;

Burton v. American G. F. M. F. Ins. Co., 96

Mo. App. 204; Fruit Dispatch Co. v. Murray

[Minn] 96 N. W. 83; Mathew v. Wabash R.

Co. [Mo. App.] 78 S. W. 271; Chicago City R.

Co. v. Mead [Ill.] 69 N. E. 19; Sanitary Dairy

Co. v. St. Louis Transit Co., 98 Mo. App. 20;

Galveston, H. & S. A. R. Co. v. Appel [Tex.

Civ. App.] 77 S. W. 635. Failure to instruct

on assumed risk in one instruction is cured

where the court expressly refers the Jury

to that phase in instructions thereafter to

be given. Galveston, H. & S. A. R. Co. v.

Walker [Tex. Civ. App.] 76 S. W. 228. The

use of the word "slowly" to describe the

speed of car causing injury to one alight

ing therefrom is not erroneous where other

instructions fully and correctly submitted

the issue of contributory negligence. Daw

son v. St. Louis Transit Co. [010. App.] 76

S. W. 689. Omissions in plaintiffs instruc

tions may be supplied by those given for de

fendant. Squiers v. Kan. City [Mo. App.] 75

S. W. 194. Failure to caution against vin

dictive damages is cured where the jury are

instructed to allow such damages as "under

all the evidence would be a. just compensa

tion for the injury." Whiting v. Carpenter

[Neb.] 93 N. W. 926.

12. Johnson v. St. Louis A: S. R. Co., 173

M0. 307; Twelkemeyer v. St. Louis Transit

Co. [M0. App.] 76 S. W. 682. Vagueness as

to negligence authorizing a recovery is cured

by other explicit instructions. Buckman v.

310.. K. 8: 'l‘. R. Co. [Mo. App.] 73 S. W. 270.
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go. out-ensues (semi-Right; Notice;

Return of Premium.

5 10. Assignments ud 'l‘rslsi'ere (503).—

Gifts; Sufficiency and Validity; Operation and

Effect; Assignments by Beneficiary.

1 11. Reinsurance (515).

§ 12. Avoidance of Policy by Misrepresen

tntions, Breach o! \Varranty, or Condition.—

A. Definitions, Distinctions and Effect, \Var

rarities (506); Statutory Provisions (506);

Representations (507); Incontestable Clauses

(507); Rights of Mortgages (508).—B. Op

eration of Particular Representations; War

ranties and Conditions, Other Insurance

(508); Location of Risk (508); Ownership and

Title (508); Change of- Title (509); Legal

Proceedings (510); Iron Safe Clauses (510);

Increase of Risk (510); Keeping of Explo

sives (511); Watchmen (511); Release of

Claims for Negligence (511); Protection

from Further Damage (511); Condition of

Health (511); Attendance of Physicians

(512); Miscellaneous Statements as to Life

and Accident Insurance (512).—C. Waiver 0r

Estoppel as to Misrepresentations; Breaches

of Warranty or Conditions Subsequent—Con

ditions in Policy (512); False Statements by

Agent (514); Examiner‘s Certificates (615);

Delivery of Policy (515); Acceptance of Pre

miums (515); Delay (515); Admission of Lia

bility (515); Proofs of Loss (516); Reliance

on Other Defenses (516).

I 18. The Rink Assumed.—-Loss and Causes

of Loss (510).—Lit‘e Insurance; Accident In

surance; Health; Fire; Plate Glass; Casualty;

Boiler; Employers' and Contractors' Liabili

ty; Title.

§ 1. Regulation and governmental

§ 14. Extent of Loss and Liability There

for (520).—-Accident Insurance; Health; Fire;

Employers' Liability; Effect of Concurrent

Insurance.

§ 15. Notice and Proof of Loom—A. Neces

sity and Sufficiency (521); Time of Notice;

Form and Contents; Conclusiveness and El!

fect. B. Waiver and Estoppel to Claim

(523); Denial of Liability; Acceptance and

Retention; Proceedings for Settlement; Stip

ulations Avoiding Labor.

5 16. Adjustment of Loss (525).-—Arbitra~

tion; Necessity of Arbitration; Contractual

Provisions; Waiver; Procedure; Effect; Set

ting Aside.

517. Right to Proceeds (527). Employ

ers' Liability Insurance; Particular Designa

tions 0! Beneficiaries; Vested Rights; Change

of Beneficiaries; Rights of Assignees; Per

sons Paying Premiums; Creditors; Trustee in

Bankruptcy; Interpleader and Deposit in

CourL

5 18. Settlements and Policy Loans (“1).

Q Ii). Payment and Discharge (531).—Sub

rogation of Insurer; Releases; Other Actions

by Insured.

I 20. Actlonl on Policies.——A. Right of AO

tion, Venue, Parties (532); Tender; Venue;

Time of Action; Parties. B. Pleading (535);

Averments of Performance; Waiver; Owner

ship and Interest; Negativing Defenses; Plea

or Answer: General Issue; Replication; De

parture; Variance. C. Evidence (539); Pre

sumptions and Burden of Proof; Admissibili

ty of Evidence: Sufficiency of Evidence. D.

Questions for the Jury; Instructions; Find

ings (544). E. Judgment and Enforcement

(546); Attorneys' Fees.

control.‘—-Laws regulating insurance ap

ply to partnerships or individuals as well as corporations.’

Laws preventing insurance companies from entering into agreements as to

the amount of commissions allowed agents, or as to the manner of transacting

fire insurance business, are constitutional.‘ Both foreign and local companies

may be required to specify the exact amount which will be paid on the happening

of any contingency insured against.‘

insurance companies.‘

Valued policy laws are applicable to mutual

Taxation.°—Where a tax is imposed on the gross receipts, unearned premium.

returned on cancellation of the policy are not to be included,’ though the tax is

to be based on all premiums and not merely on first year premiums.a
Atax

on gross receipts is not in lieu of taxes on real estate or other property tax

able.” An attempt to make it so violates a. constitutional inhibition against re

linquishment of power to tax corporate property." A provision for the pay

ment of an earnings tax by foreign insurance companies in lieu of all other taxes

does not repeal an act authorizing cities to collect license taxes on certain occu

L Application of local laws to foreign

mutual benefit associations, see Fraternal

and Mutual Benefit Associations. Licenses of

agents, see post, 5 8.

2. Insurance Act of 1895.

ley, 88 Minn. 20.

8. Iowa Code, 5 1754, 1755. does not deny

equal protection of laws. Greenwich Ins. Co.

v. Carroll. 125 Fed. 121.

4. Rev. St. 1899, § 7903. Goodson v. Nat.

Masonic Acc. Ass'n, 91 Mo. App. 339.

5, Comp. St. 1899, c. 43. § 43, does not

conflict with Laws 1891, c. 33. Farmers' M.

Ins. Co. v. Cole [Neb.] 93 N. W. 730.

State v. Beards

6. See article Taxes for questions arising

under general statutes and not peculiar to

Insurance.

7. Sess. Laws 1903, c. 73, 5 58.

Fleming [Neb.] 97 N. W. 1063.

8. Tax Laws, § 187, as amended by Laws

1901, p. 297, c. 118, People v. Miller, 88 App.

Div. [N. Y.] 218.

9. State v. Fleming [Neb.] 97 N. W. 1063.

10. Such portion of Civ. Code. § 681. held

to be unconstitutional. but its invalidity not

to affect the remainder of the section. N. W,

M. L. Ins. Co. v. Lewis .5. Clarke County

[Mont.] 72 Pac. 982.

State v.
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pations including insurance companies.“ A foreign mutual life insurance com

pany is subject to a general tax imposed on excess of premiums over ordinary

expenses."

Local taxes imposed on premiums within the state are not to be exacted where

the applications are made, policies issued and premiums collected in the state

of the corporation’s domicile. But a voluntary payment of the tax cannot be

recovered, though under protest and in fear of a heavy penalty imposed.“

An annual tax on the gross amount of premiums received in a calendar year

imposed in return for the privilege of exercising a corporate franchise is to be

regarded as a franchise and not a property tax, and a first tax payable under the

statute is not for the entire preceding year.“

§ 2. Insurance companies. A. In general. Definitions—The character of

the contract and not its wording is controlling on whether it is a policy of in

surance within the meaning of statutory regulations.“ An employe’s relief as—

sociation maintained by a corporation is not an insurance company, nor does its

operation cause the corporation to be regarded as transacting an insurance busi—

ness.‘.° Statutes in certain states define assessment insurance as that in which

the benefit secured is in any manner or degree dependent on the collection of any

assessment from any person holding a similar contract."

Creation and conditions to doing business—Payments for insurance to a

specified extent may be exacted as a condition to incorporation." Promoters of

a mutual company cannot bind the subsequent corporation."

By statute, the filing of a copy of the by-laws of a co-operative insurance

company with the clerk of a county in which it purposes doing business may be

required."

11. Act March 20, 1895, does not repeal the

IA. Mar City Charter, Act April 11, 1895, 5 84.

La Mar v. Adams. 90 Mo. App. 85.

12. Civ. Code, _§ 681, held to be uniform in

its operation. not in conflict with interstate

commerce and not repealed by Act March 4,

1897, imposing a. general license as a condi

tion to doing business. N. W. M_ L. Ins. Co.

v. Lewis & Clarke County [Mont] 72 Pac.

982.

13. Laws 1903, p. 1199, c. 530. Boston M.

M. F. Ins. Co. v. Hendricks, 41 Misc. [N. Y.]

‘79. '

14. Laws 1896, p. 859. c. 908, as amended

by Laws 1901, p. 297, c. 118, Q 1, taking effect

Oct. 1, 1901, and requiring a tax payable an

nually not later than June 1st based on a

report not later than the preceding March

1st. and stating the premiums received on

business during the year ending with the

preceding Dec. 31st, is not a retroactive tax

in the sense that a tax required on June 1,

1902. is a tax on business done before it took

effect. People v. Miller, 88 App. Div. [N. Y.]

218.

15. A contract to furnish funds for the

construction of a house, such funds to be

re-paid by monthly installments which are

to cease on the death or total disability of

the borrower. is a contract of insurance with

in a definition that such a contract is an

agreement to do some act of value to insured

on the destruction or injury of something

in which the insured has an interest [Insur

ance Act 1896 (Gen. Laws 1895, c. 175. l 8)].

State v. Beardsley, 88 Minn. 20.

See articles Fraternal and Mutual Benefit

Associations: Marine Insurance.

Curr. Law. Vol. 2—31.

18. State v. Pittsburgh, 0., C. & St. L. R.

Co., 68 Ohio State. 9.

1". Rev. St. 1899, 5 7901. Policy held to

constitute assessment insurance where it

provided that from a level premium a certain

sum should be set aside for an emergency

fund from which mortalities in excess of

the American Tables should be paid, and if

they were in deficiency the policy should be

liable therefor and deemed assessed on the

determination thereof. Williams v. St. Louis

L. Ins. Co., 97 Mo. App. 449.

18. Where it is required that a certain

amount must have been paid a. mutual in

surance company for insurance before in

corporation may be allowed, such require

ment cannot be satisfied by the deposit of a

note and mortgage for the amount with the

state treasurer, the statutory provision be

ing that the receipts shall hare been invested

in securities and deposited with the state

treasurer in trust for the contract holders

for the corporation [Act March 19, 1891 (St.

1891, p. 126, c. 116)]. Stevens v. Reeves, 138

Cal. 678. 72 Pac. 346.

19. Promoters of mutual companies

though authorized and required to take ap

plications for a certain amount of insurance

before the company can be organized. have

no power to bind the company before it is

authorized to do business hence a. policy

signed by president and secretary of a cor

poration and delivered to an applicant for

membership before the corporation came

into existence, is not enforceable. Montgom

ery v. “'hitbeck [N. D.] 96 N. W. 327.

20. Patrons of I. F. Ins. Co. v. Plum. 84

App. Div. [N. Y.] 98. A duly certified copy of
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A change of the corporate name of a mutual insurance company by statute

has no legal efiect, except such change.“

Oflicers of a mutual insurance company have no right to establish their own

compensation unless authorized by the charter.”

Ultra circa—Applicants for membership and members of mutual companies

must take notice of the enabling statutes.”8 The policies of a mutual company

are avoided by failure to observe the statutory requirements, and assessments

cannot be made for losses thereunder.“ Where the contract of an insurer is

prohibited by statute, one contracting with the company is not estopped to assert

its invalidity.“ Any member may assert the ultra vires character of the business

of a mutual insurance company, where all the policy holders are on the same

footing, and none with equities superior to his associates growing out of the

business done in defiance of the statutory requirements."

In New Jersey, insurance companies cannot subscribe for new stock of other

corporations."

Management—A plan by which the management of an insurance corporation

is to be perpetually transferred to a trust company is ultra vires," and injurious

to minority stockholders.” Directors who are to be personally benefited by the

scheme cannot finally adopt it,” the burden being on them to show that the

scheme is advantageous,81 and it may be enjoined, though not actually yet put in

operation.”

Investments and loans.—The fact that a general incorporation act allows any

corporation to purchase the stock, or evidences of debt of other corporations, does

not repeal limitations on the power of insurance companies as to investments

created by their charters and laws relating specifically to insurance companies.“

The fact that by purchase of stock of another corporation an insurance company

buys the controlling interest therein does not make the purchase unlawful if in

good faith and as an investment.“ A limitation of investments to stock in com

panies which have regularly paid dividends for five years preceding the time of

purchase does not require stock issues to have been outstanding five years at the

time of purchase.“

a certificate and statement filed in the office

of the secretary of state required as a. con

dition tor the doing of business in a county

by a. mutual insurance company is not fur

nished by a statement certified merely by

the notary public [Laws 1892, p. 2036, c. 690,

§ 2781. Id.

21. S. C. M. Ins. Co. v. Price, 67 S. C. 207.

22. Quintance v. Farmers' Mut. Aid Ass‘n

[Ky.] 77 S. W. 1121.

23. Such statutes, the articles of incorpo

ration, by-laws, application for insurance and

the policy, are parts of the contract. Mont—

gomery v. Whitbeck [N. D.] 96 N. W. 327.

2!. Failure to comply with statutes re

quiring the full mutual premium in cash or

notes absolutely payable to be charged and

collected, that the company in its by-laws

should fix the contingent mutual liability of

its members for the payment oi! losses and

expenses not provided for by its cash funds

and that such contingent liability of each

member should not be less in amount and

should be in addition to the cash premium

written into the policy and that total lia

bility of a policy holder should be legibly

stated on the back or each policy. Montgom

ery v. Whitbeck [N. D.) 96 N. XV. 327.

25. Contract by mutual fire insurance

company which has not complied with con

ditions precedent to doing business in a par

ticular county. Anibal v. Ins. Co. of N. A.,

84 App. Div. [N. Y.] 634.

28. There is no estoppel. Montgomery v.

“'hitbeck [N. D.] 96 N. W. 327.

27, 28. 20, 80, 31. Robotham v. Prudential

Ins. Co., 64 N. J. Eq. 673, construing Laws

1896. n. 129: Laws 1902, n. 415.

32. Action by dissenting stockholders.

Robotham v. Prudential Ins. Co., 64 N. J. Eq.

673.

33. New Jersey Corp. Act, 5 51. The Pru

dential Insurance Company is within the

operation of Laws 1896. p. 129; Laws 1902, p.

415, prescribing the investments which in

surance companies organized under special

charters may make. Robotham v. Prudential

Ins. Co., 64 N. J. E0. 673.

34. Facts held not to show good faith in

the acquisition of a majority of stock of a

trust company which was to effectuate a.

scheme of corporate control. Robotiiam v.

Prudential Ins. Co., 64 N. J. Ea. 673.

85- Laws 1896, p. 129: Laws 1902, p. 415.

Robotham v. Prudential Ins. Co., 64 N. J. Eq.

673.
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Directors are personally liable for a loan unauthorized by statute, though

made on advice of counsel," and a receiver on insolvency may bring an action in

tort against any part or all of the directors therefor," without tender of the security

if worthless."

Dividends declared from surplus earnings cannot be restricted to policies

kept in force by payment of an ensuing premium.” Statutes providing that mu

ual life insurance companies or those in which the members are entitled to

share in surplus funds may make distribution of accumulated surplus at certain

designated periods do not apply to insurance companies operating on the tontine

savings fund plan.“

Actions—Statutory provisions as to the venue of actions against insurance

companies are not restricted to actions for loss.“

Insolvency and dissolution.-Directors cannot escape personal liability where

they have misrepresented the character of the corporation." Assessments paid

before insolvency cannot be offset against an assessment by a receiver under order

of court.“ An accounting by the receiver of a fire insurance company is governed

by a statute enacted pending the receivership.“

(§ 2) B. Foreign companies—In Illinois, a foreign insurance company do

ing business by comity under a general statute need not comply with provisions

as to the establishment of a surplus or guaranty fund applicable to local corpora

tions.“

I/icenses.-—A license fee, payable annually in a certain month and also made

a condition precedent to doing business, may be paid and license issued at any

time during the year.“

Effect of noncompliance with statutes."—A foreign insurance company which

has not complied with the statutory provisions precedent to the transaction of

business may recover from agents premiums which they have collected in the

state and converted.“

3B, 37. Loan on unseaworthy vessel and

second mortgages on realty. New Haven

Trust Co. v. Doherty, 75 Conn. 655.

38. The court will not divide the loan and

treat the security taken as security for a

part thereof‘ in determining the damages re

covernble (New Haven Trust Co. v. Doherty,

75 Conn. 555) and the value of the security at

the time of the loan need not be shown

where the receiver proves a total loss (Id.)

89. Mut. Ben. L. Ins. Co. v. Davis, 24 Ky.

L. R. 2291. 73 S. W. 1020.

40. Homer v. Equitable L. Assur. C0., 102

[11. Ann. 621.

4!. Under Code, i 3499. an indivisible con

tract involving the taking out of a. policy

of insurance on plaintiff's life and sale

thereof by the defendant company on the one

hand and the payment to the defendant com

pany of certain shares of stock on the other

may be sued on in the county where the

contract was made. Cameron v. Mut. L. &

T. Co. [Iowa] 96 N. W. 981.

.42. Where the directors in charge of an

insurance company represent that their sub

scriptions are in the nature of paid up cap

ital stock or security stock and that they

are doing business as a stock company and

not on a. mutual plan, they cannot avert

their liability to persons relying on such

misrepresentations by the fact that the sub

Where it is provided that foreign insurance companies

scriptions were taken under a provision for

the incorporation of a mutual company.

Dwinnell v. Minneapolis F. & M. M. Ins. Co.

[Minn] 97 N. W. 110.

43. The policy holder cannot set-off an

amount which he paid under a former assess

ment by the officers of the company. nor can

he show a settlement unless he establishes

the authority of the person with whom the

settlement was made or question the neces

sity for the assessment. as by showing that

it included extravagant expenditures and

debts not properly chargeable to his policy.

Snader v. Bomberger, 21 Pa. Super. Ct. 629.

44. May pay previously appointed coun

sel without order of court subject to approval

on final settlement [Laws 1902, c. 60]. Peo—

ple v. Manhattan 1“. Ins. Co., 77 App. Div. [N.

Y.] 617.

45. Need not comply with Laws 1883, p.

107, i 8. Wheeler v. Mut. R. 1“, Life Ass'n,

102 Ill. App. 48.

46. Code 1886. M 1199, 1204.

Co. v. Boykin, 137 Ala. 850.

41. Laws Mo. 1887, p. 199 must be com

plied with before a foreign assessment com

pany is relieved from Rev. St. Mo. 1879. i

5982, prohibiting a defense of suicide.

Knights Templars' & M. L. 1. CO. v. Jnrman.

187 U. S. 197.

48. Code 1889. §§ 1199. 1204.

Co. v. Boykin, 187 Ala. 350.

Ga. H. Ins.

6:. H. Ins.
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must do business through resident agents, a contract made by a nonresident agent

cannot be enforced."

Agents for service of process—An insurance company merely making in

vestments within the state need not appoint an agent for service of process.“0

Statutes providing that an insurance commissioner shall not be a director,

ofiicer or agent or directly or indirectly interested in any insurance company ex

cept the insured prevent a person holding such office from being the agent of a

foreign insurance corporation for the receipt of service of process.‘1

Where no stipulation as to service of process is filed before transacting busi

ness, service may be on the insurance commissioner."

Under a provision for service on the person soliciting insurance, such service

is sufficient, though the person is no longer in the employ of the company." One

receiving payment of a premium for the convenience of insured is not an agent.“

If the statute provides for service on the insurance commissioner, it cannot be

made on the deputy at the commissioner‘s office."

If the agent appointed absents himself from the state, the insurance com

missioner may appoint a successor to him, and such power continues as long as

there is any necessity of suits for breach of contract made within the state."

Cancellation of the appointment of an agent designated as appointed for

service of process and revocation of the authority of all agents will not with

draw a foreign corporation from the jurisdiction of a state as to suit by the hold

ers of its policies ;" but an appointment may be revoked as to one who has not

parted with value on the strength thereof.“

§ 3. Agents. Licenses.”—~An agent of a foreign insurance company who

has already violated the insurance laws by soliciting insurance without license

and ofi'ering to rebate premiums may be refused a license at the discretion of the

superintendent of insurance.“ A foreign corporation, issuing so called certificates

49. St. 1894, c. 622, i 3, {Q 77, 78, 84. Bald

win v. Conn. M. L. Ins, Co.. 182 Mass. 389.

60. Not a taking of risks or transacting of

the business 0! insurance within the mean

ing of Comp. St. 1891, c. 48. Q 28. O'Connor

v. Aetna L Ins. Co. [Neb.] 93 N. W. 137.

51. Act Del. March 24, 1879. i 1 as amend

ed March 17th, 1881, 16 Del. IAWS. 354. Equi~

table L. Assur. Soc. v. Fowler, 125 Fed. 88.

52. Unless it is averred that the stipula

tion has been filed. it will be inferred that

it. has not been. Action against a foreign in

surance company on a. judgment rendered

against it in a. foreign state. Old W'ayne M.

Lite Ass'n v. Flynn [Ind. App.] 66 N. E. 57.

Return of service held sufilcient under Act

April 3, 1902 (P. L. p. 407, c. 134) to show

leaving of copy in office of Commissioner of

Banking and Insurance. U. S. v. Grieten [N.

J. Law] 66 Atl. 120.

58. Code, 0. 65. 5 2323, 2327.

v. Union C. & 5. Co., 81 Miss. 33.

54. Where accident insurance is nego

tiated by a foreign company by correspond

ence. if the negotiation is regarded as doing

of business within the state. the fact that

the policies are held in the state and renewal

premiums on one of them collected for the

accommodation of a policy holder through a

local bank does not constitute a. continuation

of the business. rendering the company sub

ject to jurisdiction of the state courts and

in such case. the officer of the local bank

is not an agent of the company for service

of process, especially where the holder of

Pervangher

the policy induces the company to send the

collection within the state in order to make

the bank ofl‘lcer an agent (Rev. St. Wis. 1398.

§§ 2637. 1977]. Frawley v. Pa. Casualty Co.,

124 Fed. 259.

65. Old Wayne M. Lite Ass'n v. Flynn

[Ind. App.] 66 N. E. 57.

56. Equity Lite Ass'n v. Gammon [G11] 46

S. E. 100.

57. Sanders' & Hill's Dig. Ark. Q 4137.

Collier v. Mut. R. 1“. Life Ass’n, 119 Fed. 617.

A stipulation that legal process may be

served on the state insurance commissioner

is irrevocable as to liabilities contracted on

policies made while it. is in force. Magoflin

v. Mut. R. F. Life Ass’n, 87 Minn. 260. Where

a. power of attorney to accept service in ta

vor of the secretary of state provides that

he may do so though the company shall have

retired bin the state. a company withdraw

ing before the statute making such provision

is repealed, may be served by process on the

secretary or state. D'Arcy v. Mut. L. Ins.

Co., 108 Tenn. 567.

58. Woodward v. Mut. R. L. Inl. Co., 84

App. Div. [N. Y.] 324. Under Act N. C. March

6. 1899, providing that the power to receive

service shall continue as long as a. liability

of the company remains outstanding in the

state, a policy holder becoming such before

the passage of the act mentioned cannot en

force a Judgment obtained by him on service

after revocation of the appointment. Id.

59. See Licenses for occupation taxes gen

erally.
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of membership amounting to life insurance contracts without initiation of the

insured, is not a fraternal association outside the operation of a statute requiring

licenses of agents for foreign insurance companies.‘1

Under a power to impose a tax on insurance companies to a certain amount,

a city has no power to impose an additional tax on agents representing com

panies which have already paid the full amount."

Penalties.—State laws prescribing penalties upon agents acting for foreign in

surance companies which have not complied with the laws of the state are not uncon

stitutional and in violation of the commerce clause of the Federal constitution or the

14th amendment." Where an agent is acting without authority in soliciting

insurance and also in negotiating it by delivering the contract shortly afterward,

the two transactions being related, the state is not bound to elect as to which

ofiense it will proceed on.“

Contracts of employment and commissions."—If an agency is for a. fixed

term, the insurance company becomes liable for damages if by a transfer of its

business to another company it terminates the employment.” A local agent has

a cause of action for breach of an agreement that in case the company should re

tire from business, the agent might either reinsure the business or cancel the

policies at pro rata rates." '

Under a contract to allow commissions during the continuance of the agency,

the agent cannot, after resignation, recover premiums on insurance previously

written.” A subagent claiming a. share in the commissions of a co-subagcnt is

not affected by rules of the company of which he has no knowledge ;°° but where

two subagents have the same territory, one cannot recover against the general

agent for commissions paid the other subagent without knowledge of plaintiff’s

claims." Though an agent cannot act for a foreign company which has not com

plied with oonditions precedent to doing businesa, failure of the agent to allege

compliance by the company does not render his petition in a suit for services de

murrable.’1 On failure of defendant to produce policies after notice, it is proper

for an agent of plaintiff, suing to recover premiums advanced, to state their con

tents."2

Contracts to procure insurance."-—On breach of a contract to insure, the

.0- Rev. St. 1 3631-7 authorizes the su

perintendent to revoke licenses of agents.

Vcrys v. State. 67 Ohio St. 15.

01. Ky. St. N 641. 664, 633.

24 Ky. L. R. 1591, 71 S. W. 929.

62. Rev. St. 1899. i 8048. Kan. City v.

Oppenheimer [Mo App.] 75 S. W. 174.

83. Adler-Welnberger S. 8. Co. v. Roths

child, 123 Fed. 145.

84. State v. Beardsley. 88 Minn. 20.

85. A contract with an insolvent insur

ance company examined and held to consti

tute a. loan and not a transfer of premium

rights. Betta v. Conn. L. Ins. Co. [Conn.] 56

Atl. 617.

Complaint In an action for breach of con

tract appointing plaintiff as agent. held suffi

cient as against a. motion to strike. Boyer v.

U. S. H. & A. Ins. Co., 125 Fed. 623.

Evidence held sufficient to show terminn~

tion of an agency. Andrews 7. Traveler-5'

Ins. Co., 24 Ky. L. R. 844, 70 S. W. 43.

60. Facts held to show an implied agree

ment that the agency should continue a spec

iiied term. Macgregor v. Union L. Ins. Co.

[C. C. A.] 121 Fed. 493.

07. Appelman v. Broadway Ins. Co. [0010.

App.] 70 Pac. 451.

Sims v. Com.,

“(118. King v, Raleigh [M0. App.] 70 S. W.

80. Rule that where agents claim a. divi

sion of commissions there should be a joint

Bequest tor payment. lane v. Raney, 131 N.

. 375.

70. The agent to whom payment was

made had witnessed and forwarded the ap

plication tor the policy. Lane v. Ranoy, 131

N. C. 375.

71. Insurance law (Laws 1892, p. 1854, c.

690, i 50). Crichton v. Columbia Ins. Co., 81

App. Div. [N. Y.] 614.

167% Hess-Mott Co. v. Brown. 84 N. Y. Supp.

8.

78. Where the hirer of property agrees to

pay insurance. the duty devolves on the own

er to effect the inlurance tor the premium

for which' the hirer then becomes liable.

Detroit v. Grummond [C. C. A.] 121 Fed.

963. Contract construed and held not to

authorize agents to renew insurance after

insured had ceased business. Tanonbaum v.

Eiseman. 83 App. Div. [N. Y.] 639. Under a

contract to obtain a good policy of fire in

surance in a very good company, a policy

from a company able and willing to pay in

case 0! loss mult be procured and where the
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measure of damages is the value of the property destroyed up to the amount for

which it is agreed that insurance should be procured.“ A contract by which an

insurance broker is to procure not less than a certain amount of insurance obligates

the acceptance of such insurance without regard to whether it is needed." The dam

ages from breach of such a contract are sufficiently certain to be recoverable."

Where damages are sought to be recovered against defendants on account of failure

to allow plaintiif to insure their buildings and stock, plaintiff is entitled to at

least nominal damages on failure to insure the use and occupancy, but that does

not include profits of business or salaries of salesmen." A counterclaim cannot

be interposed for the difierence in the amount of rebates at the contract rate and

on the lowest rate paid by the broker and named in the policy."

Authority to procure insurance does not imply authority to surrender insur—

ance and leave the principal uninsured."

Existence and evidence of agency.—The agent cannot be such for both the

insurer and the insured," but the fact that an insurance agent is acting for the

insurer and a mortgagee of the property does not avoid the policy as against in

sured."1 The authority of an agent cannot be established by his own acts and

declarations.‘2 Newspaper advertisements are admissible." Canvassers appoint

ed by a general manager under his authority, and paid by him, are agents of the

insurer.“ -

Agency for insurer or insured."-The status of the agent as acting for insur

er or insured is defined by statute in certain of the .states." Express contracts

that the agent of thecompany shall be deemed the agent of the insured does noi

render a policy binding on the insured which differs from the application and

which he has no opportunity to investigate." The insurer is not bound by knowl

edge of the insured’s agent." A firm of insurance agents taking charge of the

placing of insurance will not be regarded as special agents for the insured, where

they place the insurance in companies represented by themselves and other com

panies, deducting their compensation for the latter services from the premiums

paid by insured before turning the premiums over to the agents of the latter com

84. Acts within their apparent authority

are binding. Otto v, Hartford L. Ins. Co., 88

Minn. 423. One whom a district manager em~

ploys to solicit policies is regarded as an

contract is in New York to obtain insurance

on Pennsylvania property, the policy must

be enforceable in either state. Landusky v.

Belrne, 80 App. Div. [N. Y.] 272.

74. Limitation of an action for such

breach begins at the expiration of a reason

able time for the issuance of the policy and

not at the time the fire occurred. notwith

standing the party to whom the policy should

be issued did not know that the contract had

been violated. Everett v. O'Leary [Minn.] 95

N. W. 901.

75. Tanenbaum v. Freundllch, 39 Misc. [N.

Y.] 819.

76. Evidence of defendant's net yearly

profits is not admissible though defendant

agreed to take insurance to the market value

of the use and occupancy of certain property.

'l‘enenbaum v. Freundiich, 39 Misc. [N. -Y.]

819.

77. 78. Tanenbaum v. Simon. 40 Misc. [N.

Y.] 174.

79. Blrnstein v. Stuyvesant Ins. Co.,

Misc. [N. Y.] 808.

89

80.81. Fiske v. Royal Exch. Assur. Co.

[Mo. App.] 75 S. W. 382.

82. Baldwin v. Conn. M. L. Ins. Co.. 182

Mass. 389.

88. Prosecution for failure to comply with

Gen. Laws 1895. c. 175. State v. Beardsley,

88 Minn. 20.

agent whose knowledge of falsity in appli

cations ls binding on the company. North

American Acc. Ins. Co. v. Sickles. 23 Ohio

Circ. R. 594. -

3:. See post, § 6, for authority to waive

forfeiture for nonpayment of premiums: § 12 C

for acts of agent preventing denial of lia

bility on account of misrepresentations or

breach of condition.

86- Under Comp. Laws, ! 7346. a firm of

insurance agents who being unable to carry

all the insurance desired by the insured in

the companies they represent. secure agents

of other companies to write such additional

Insurance and then deliver the policies to

insured, become agents for such other com

panics. Bliss v. Potomac F. Ins. Co. [Mlch.]

95 N. W. 1083.

87. Robinson v. U. S. Ben. Ass‘n [Mlch.]

94 N. W. 211.

88. Not affected by knowledge of the re

spective rights as between a. trustee and

syndicate where a. member of a syndicate

takes insurance in the name of the trustee.

Bradley v. German-American Ins, Co., 90 Mo.

App. 369.
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pany.” During the negotiations for insurance, the agent of a mutual company

is on the same basis as the agent of a stock company.“0

Powers—There is no presumption that insurance agents of foreign compa

nies have greater powers than other agents.“1 Miscellaneous decisions as to extent

of the agent’s powers are grouped in the notes."

Ratification.—After a contract has been made with an agent of the company,

letters from the corporation’s president, recognizing the agent’s authority to act

for the company, amount to a ratification of the contract." A custom of agents

to issue more than one policy to the same person for a single period is not sufficient

to establish insurer’s knowledge of such issuance and a ratification of the agent’s

acts.“

Liability for agent’s negligence—Where an accident pelicy authorizes an ex

amination of insured with respect to the injury, the insurer is liable for any negli

gence or misconduct of its agent in making the examination, and though the insured

consent to the examination in a particular manner, he does not thereby waive his

claim for negligence."

Personal liability.—Where a policy is not enforceable, the agent is responsi

ble in damages, and the insurer need not be insolvent.“ Independent of statute

a conspiracy to defraud by procuring an insurance policy in a company unau

thorized to do the business within the state renders the agent liable for actual

and exemplary damages."

Where personal liability on the contract is imposed on the agent negotiating

insurance contracts for a foreign corporation which has not complied with state

laws, an action to enforce such liability is not governed by a limitation as to the

time of action contained in the policy."

An insurance company which has been induced to issue a policy by fraud is

not entitled to affirm the transaction by payment to the beneficiary and recover

damages as against a wrongdoing agent.”

89. Rev. St. 1899. § 7997 provides that per-.

sons negotiating contracts of insurance or

placing risks for persons other than them

selves are to be deemed insurance brokers if

manager of the company for the United

States. London G. & A. Co. v. Mo. & 1. Coal

Co. [Mo. App.] 78 S. W. 306. An insurance

agent has authority to agree that a policy

not the appointed agents or officers of the

insurer. Edwards v. Home Ins. CO. [Mo.

App.] 73 S. W. 881.

00. The insured does not become a member

of the company until the policy is issued.

Fidelity M, F. Ins. Co. v. Lowe [Neb.] 93 N.

W. 749. .

0!. Baldwin v. Conn. M. L Ins. Co., 182

Mass. 389.

92. An agent with authority to issue poli

cies may enter a written consent on the pol

icy on sale of the insured property. Scottish

U. & N. Ins. Co. v. Brown, 24 Ohio Circ. R.

52. A parol contract of insurance cannot be

made without authority. Keystone M. 8: S.

Bed Co. v. Pittsburg Underwriters. 21 Pa.

Super. Ct. 38. The corporation may be lia

ble for the act of an agent in rebating a

premium though the act is not authorized or

ratified by it. Accepting less than the full

first premium on a. life policy [Hurd's Rev.

St. 1899. p. 978, M 1-3]. Franklin L. Ins.

Co. v. People. 200 Ill. 694. An agent without

authority to pass on applications or to issue

policies is not entitled to agree to a. rate

lower than that stipulated in the policy.

Employer's liability policy declaring that its

provisions should not be waived or altered

except by written consent of the general

shall not be canceled until another of equal

value is issued. Edwards v. Sun Ins. Co. [M0.

App.] 73 S. W. 886. A policy may, by oral

agreement between the agents, be made in

operative until the risk is accepted by the

company, though the policy restricts the

right of agents to alter its terms and re

quires additional conditions to be in writing

thereon. Hartford F. Ins. Co. v. \Vilson, 187

U. S. 467.

08. Cameron v. Mut. L. & T. Co. [Iowa] 96

N. W. 961.

94. Wilkinson v. Travelers‘ Ins. Co. [Tex.

Civ. App.] 72 S. W. 1016.

85. Insurer held liable for negligence of

its agent in removing a plaster cast around

a sprained foot. Tompkins v. Pac. M. L. Ins.

00., 53 W. Va. 479.

96. Contract in New York to obtain fire

insurance on Pennsylvania property on

which the company refused to pay on [)Tlini'

of loss. Landusky v. Beirne, 80 App. Div. [N.

Y.] 272.

M. Without reference to Rev. St. arts.

3093, 3095, rendering the agent for an unau

thorized fire insurance company personally

liable for any loss. Price v. Garvin [Tex.

Civ. App.] 69 S. W. 985.

88. Act May 1st, 1876 (P. L. 53, 68, i 48).
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Bands and undertakings—Liability on agent’s bonds is governed by the rules

applicable to other fidelity undertakings; in the notes are cases illustrating the

construction of such bonds,‘ defenses,2 and pleading in actions thereon.a

§ 4. Formation and validity of contract—A life insurance contract may

rest in parol.‘ An agreement not to cancel a policy before new insurance is pro

cured is not an oral contract of insurance.“ A policy of temporary insurance is not

affected by the invalidity of a. policy with which it is agreed it shall be replaced.“

The by-laws and constitution of a mutual company, requiring the personal

signature of the applicant, will not invalidate insurance issued on application of

the insured’s brother, the insured submitting to medical examination and ratifying

the brother’s action.’

The remainder of the contract may be sustained, though tontine provisions

are void.8

Receipt of policy without opportunity for examination is not binding on

insured.’

Contents of policy.—The name of the insured and terms of insurance need

not appear on the face of the contract, where indorsed on the back and duly

signed." The policy of a mutual company, though omitting notice of the time

and place of holding of an annual meeting as required by statute, may be validated

Adler-Weinberger S. 8. Co. v. Rothschild, 123

Fed. 145.

99. New York L. Ins. Co. v, Hord [Ky.]

78 S. W. 207.

1. A bond conditioned upon faithful per

formance of a duty as agent, is broken when

he fails to pay a loss occasioned the com~

pany through his failure to cancel a. policy

as directed. Limitations run from such time.

Northern Assur. Co. v. Borgelt [Neb.] 93 N.

W. 226. Liability may exist on a bond for

premiums collected by sub-agents in the

agent's name, though the bond does not bind

the agent to perform duties or collect pre

miums but rather that if he did those things,

he would do them faithfully. Norwich U. F.

Ins. Aes'n v. Buchalter [Mo. App.] 76 S. W.

484. A bond conditioned for the repayment

of all advances made to the agent by the

company or to special or sub-agents ap

pointed by him, covers dealings with sub

agents appointed by him as district man

ager under a subsequent contract. Foster v.

Franklin L. Ins. Co. [Tex. Civ. App.) 72 8.

W. 91.

2. To avoid liability on his bond, an in

surance agent cannot show that premiums

arising from business connected with his

agency were collected by agents resident in

another state who were in fact transacting

the business of the company in contraven

tion of statute, and such statute does not

invalidate a. bond to a resident agent exe

cuted on the understanding that non-resident

sub-agents should be employed. Norwich U.

F. Ins. Ass‘n v. Buclialter [Mo. App.] 76 S.

W. 484. It is no defense to an action on the

bond of a. sub-agent, that the agent appoint

ing him is also responsible for funds em

bezzled or that the agent was appointed a

district manager where it is not shown that

any of the losses were occasioned through

his position as such a manager, and where

the bond is not executed until after the ap

pointment as district manager, the sureties

cannot escape liability on the ground of al

tered circumstances where there is no show

ing that they were misled. Foster v. Frank

lin L. Ins. Co. [Tex. Civ. App.] 72 S. W. 91.

8. Petition in an action on a. bond of an

insurance agent, held not to constitute a.

variance from the evidence in that it alleged

the contract was that of a. general agent and

not of the insurance company. Foster v.

Franklin L. Ins. Co. [Ten Civ. App.] 72 S.

W. 91. Where in defense to an action

against the agent's sureties to recover em

bezzled funds, it is alleged that the funds

came into the hands of the agent in trans

actions not within the scope of the bond.

'the excepted funds must be specified or there

must be an allegation that such specification

is not in the power of defendants. Id.

4. Pacific Mut. Ins. Co. v. Shaffer, 30 Tex.

Civ. App. 313.

5. Agent obtained the policy from a

pledgee. Edwards v. Sun Ins. Co. [Mo. App.]

73 S. W. 886. Evidence held sufl‘lcient to es—

tablish a. contract of insurance after dissolu

tion of a. partnership through retention 0!

unearned premium. and an agreement by an

agent to insure and also to show want of

cancellation notice to insured. Baldwin v.

Pa. Fire Ins. Co., 208 Pa. 248.

6. The fact that an insurer exceeds his

authority in agreeing to issue at some future

time and in a certain contingency. an en

dowment policy, does not render a valid bind

ing policy in a. form which the insurer has a

right to issue. which is issued to be in effect

pending delivery of the endowment policy.

absolutely void. Calandra. v. Life Ass‘n, 84

N. Y. Supp. 498. .

7. Thornburg v. Farmers' Life Ass'n

[Iowa] 98 N. W. 105.

8. Wheeler v. Mut. Reserve Fund Life

Ass'n, 102 Ill. ADD. 48.

0. Gwaltney v. Provident Sav. Lite Assur.

Soc., 132 N. C. 925.

10. Bushnell v. Farmers' Mut. Ins. Co., 91

Mo. App. 523.
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where the insured accepts it and does not show that he was in any manner affected

by the absence of notice.“

Inception of risk—The contract is complete on execution and delivery of the

policy in accord with a written application.“ A deposit of the policy in the post

ofice by the insurer, properly addressed to the applicant and postage prepaid, is

a good delivery." The application if accepted may constitute a contract of insur

ance until the issuance and acceptance of the certificate in its stead.“

On notification to insured that if he desires his policies again to be put in

force, he shall send a check for the full amount by return mail, the reinsurance is

efiectual from the time the letter containing the check is posted.“

Acceptance of a risk is not to be implied from an unreasonable delay in act

ing on the application.“

Under statutory provisions that the membership of mutual fire insurance

companies shall consist of every person insured who signs an application for in

surance, the mere signature of an application is not sufficient."

Open policies.—A floating policy of insurance, providing that it is not ap

plicable to property covered by more specific insurance, does not apply to prop

erty so insured until by removal it loses the protection thereof." An insurer

against loss in the mails may exact notice of mailing of specific packages as a

condition to liability.10

Termination of risk—The liability of a mutual benefit fire company termi

nates on death of the member.20

An adjudication of bankruptcy of the insured does not release insurance on

account of provisions as to proof of loss or impossibility of compliance therewith.21

Where insurance is to cease on fall of any part of the building, the fall must

be of a material or substantial part thereof, but the distinctive character of the

building need not be destroyed.22 The falling of a substantial part of a build

ing avoids insurance on the remaining portions thereof which are separately occu

pied and remain intact and capable of being used for business purposes, the pol

“. Dwinnell v. Felt [Minn.] 95 N. W. 579.

12. Truvelers' Ins. Co. v. Jones [Tex. Civ.

App.) 73 S. W. 978. Where a policy is issued

and delivered by insured to an agent of its

own selection and by him delivered to an

authorized agent of the insured who accepts

it before the loss occurs. the contract is

binding. Facts held to show completion of

contract of insurance negotiated by the pas

tor o! a church under circumstances render

ing him the agent of the company. National

Mut. Church Ins. Co. v. Trustees at M. E.

Church, 106 Ill. App. 143.

13. Armstrong v. Mut. Lite Ins. Co. [Iowa]

96 N. w. 954.

14- An application tor accident insurance

expressly provided that the contract should

be complete when the application was re

ceivad at the company’s office and accepted.

Robinson v. U. 8. Ben. Soc. [Mich.] 94 N. W.

211. An instruction that. it the secretary or

a mutual insurance company accepted plain

tld‘s application and membership fee and

told plaintiff that the policy of insurance

would. be executed and delivered to him,

then a. contract of insurance was entered into

is erroneous as omitting the question of au

thority to pass on applications and issue poli

cies. Gillespie Home Tp. Mut. Fire Ins. Co.

v. Prather. 105 Ill. App. 123.

15. The tact that at the time the check

was mailed, insured's bank account was over

drawn, is immaterial, it there were funds in

the bank before the check could have been

presented. Pa. Lumbermen's Mut. Fire Ins.

Co. v. Meyer [C. C. A.] 126 Fed. 352.

16. Brink v. Merchants’ & F. United Mut.

Ins. Ass’n [8. D.] 95 N. W. 929.

17. Under Ky. St. 5 702, the policy must

have been delivered or the premium paid be

fore loss. Blue Grass Ins. Co. v. Cobb, 24

Ky. L. R. 2132. '12 S. W. 1099.

18. Cotton stored in a. warehouse. Macon

Fire Ins. Co. v. Powell, 116 Ga. 703.

19. Deposit of a. letter in the post oil-ice

addressed to the insurers and describing the

package insured as a requirement for the

inception of liability by an insurer against

loss in the mails is shown by deposit of the

letter in a United States mail box at the

railroad station. Evidence held sufficient to

show the mailing of a. notice of the shipment

of a. package of currency insured under an

open policy before the occurrence of the

theft. Banco De Sonora. v. Bankers' Mut.

Casualty Co. [Iowa] 95 N. W. 232.

20. Cook v. Kentucky Growers‘ Ins. Co..

24 Ky. L. R. 1956, 72 S. W. 764.

21. Fuller v. New York Fire Ins. Co.

[Mass] 67 N. E. 879.

fl. The [all of a cupola. forming a third

story of a two story building avoids a policy

containing such provision. Home Mut. Ins.

Co. v. Tomkies [Tex.] 71 S. W. 814.
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icies by which such portions are insured providing that all insurance shall im

mediately cease on fall of the building or any part thereof.”

§ 5. Insurable interests. Property.—Under the married women’s acts a bus

band has no insurable interest in his wife’s property.“ In Texas, a second bus

band has an insurable interest in the property of his wife and her children by

the first marriage which is occupied as a homestead.“

A mortgagee has an insurable interest to the extent of his debt and may

recover the insurance on the property covered by his mortgage, regardless of any

other security he may hold.20 After foreclosure and expiration of the period of

redemption, the mortgagor has no insurable interest."

An equitable title, such as that of a beneficiary of a trust,” or of vendees in

possession, confers an insurable interest."

An equitable assignee or the appointee of the right to receive a portion of

the proceeds need not have an insurable interest.”

Human life.—Insurable interest in human life is based on benefit or ad

vantage in the continuance of the life of insured; illustrations will be found in

the notes.81

Consent of the husband is not necessary to allow the wife to insure his life

for her benefit or that of herself and children.“

The insurer cannot set up want of insurable interest in the beneficiary,

where the insurance is effected by the insured and the premiums paid by him.

though the policy provides that all claims shall be subject to proof of interest."

Assignees of life policies issued in good faith may be without insurable in

terest,“ though it has been held also that a life policy cannot be assigned for

collateral to an assignec without an insurable interest," and that an assignee for

security takes only to the extent of the debt.“

Local laws applicable to companies organized in the state, avoiding poli

23. Nelson v. Traders' Ins. Co., 86 App.

Div. [N. Y.i 66.

24. Const. art. 9. § 7. Planters' Mut. Ins.

Co. v. Loyd [Ark.l 75 S. W. 725.

25. Continental Fire Ass'n v. Wingfleld

[Tex. Civ. App.] 73 S. W. 847.

28. Kent v. Aetna Ins. Co.. 84 App. Div.

[N. Y.] 428.

27. Though the secretary of the mort

gagee. a. corporation. had expressed a will

ingness to still accept payment of the debt.

Pope v. Glens Falls Ins. Co.. 136 Aim-670.

28. Gerringer v. North Carolina. Home Ins.

Co. [N. C.] 45 S. E. 7737

20. Brooks v. Erie Fire Ins. Co., 76 App.

Div. [N. Y.] 275.

30. Baughman v. Camden Mfg. Co. [N. J.

Eq.] 56 Atl. 376.

31. lnnnrnble Interest In human life:

Daughter has in life of father. Farmers' & '1‘.

Bank v. Johnson. 118 Iowa, 282. A fiancee

has in her aflianced. Optiz v. Karel [Wis.]

95 N. W. 948. Creditor. may have an in

surable interest in the life of a manager of

a corporation who is apparently the orig~

inating and directing personality in the en

terprise. Merchants' Nat. Bank v. Comins

[N_ 3.] 55 At], 191. A creditor has an in

surable interest in the life of a debtor only

to such amount as will satisfy his indebted

ness, but the policy is not void as to an

excess if with insured‘s consent though the

creditor must account to the insured‘s es

tate therefor. Strode v. Meyer Bros. Drug

Co. (Mo. App.] 74 S. W. 379. Community

creditor has not in life of wife. Cameron v.

Bnrcus [Tex. Civ. App.] 71 S. W. 423.

One llving with a man an hll wile un

der a mistaken belief that she is legally

married to him and dependent on him for

support. has an insurable interest. Scott's

Adm‘r v. Scott. 24 Ky. L. R. 1356. 77 S. W.

1122. A woman may insure her life for the

benefit of a man. though not lawfully mar

ried to him. Ruoti! v. Hancock Mut. Life Ins.

Co.. 86 App. Div. [N. Y.] 447.

82. Rev. St. 1898. i 2347. Ellison v. Straw

[Wis.] 92 N. W. 1094.

33. Foster v. Preferred Acc. Ins. Co., 125

Fed. 536.

34. Metropolitan Life Ins. Co. v. Brown

find.) 65 N. E. 908; Merchants' Nat. Bank v.

-‘r\mins [N. H.] 56 At]. 191. Endowment

policy payable to insured in case he survive

the accumulation period. McDonough v.

Aetna Life Ins. Co.. 38 Misc. [N. Y.] 625.

35. Assignment of policy on life of a wife

to one becoming surety on notes for the

husband. Thornburg v. Aetna Life Ins. Co..

30 1nd. ADD. 682.

36. A life policy may be assigned to se

cure a loan to the beneficiary to the extent of

the loan though the assignee has no Insur

abie interest [Code, 5 3044, 3046, 3443]. Farm

ers‘ & T. Bank v. Johnson, 118 Iowa, 282.

An assignment to one paying premiums who

is without insurable interest, confers an in

terest only to the extent of the moneys paid.

Mutual Life Ins. Co. v. Richards [Mo. App.]

72 S. W. 487.
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cies assigned to persons without insurable interests, save where as security for

debt, do not apply to policies issued by foreign corporations."

§ 6. The premium. Necessity of payment—Payment of the premium is

essential to the attaching of the risk," though a promise to pay on delivery of a

policy is a sufficient consideration to supports. binding slip.” It is reasonable to

require that the premium must be paid before loss,“ or while the applicant is in

good health.“ Nonpayment may be excused where occasioned by the insurer’s

fault in neglecting to fix the requisite amount.“ An agreement by an agent to

advance a first premium, which is not complied with, will not cause a policy to be

regarded as in force, the agent having no power to make such an agreement and

the insured being charged with knowledge of such limitation on the agent’s pow

er."

Amount of premium—Where a loss occurs under a binding slip, a reasona

ble premium may be exacted.“ Insured is not entitled to a customary rebate,

where before he accepts a policy, he is informed‘that it will not be given.“ By

its contract a life company may be prevented from increasing premiums,“ but if

the insurer has a right to increase premiums, it is not estopped by failure through

mistake to exercise such right promptly. Where there are to be adjustments of

premiums at the end of five year periods, the insurer is'not estopped from claim

ing an increased premium during a period, by the fact that by mistake it collects

three bi-monthly premiums during the first of the period at the rate prevailing

during the preceding five years."

Assessments in mutual companies—A reference to sections of statutes impos

ing liability on members of mutual companies, together with the by-laws in an

insurance policy, is not sufficient to render the policy holder liable for his percentage

of losses.“ A member cannot be assessed for losses accruing before inception of

membership.“ Assessments for purposes other than payment of losses may be

81. Burns' Rev. St. 1901, 5 4914b. Metro- 48. Hewitt v. American U. L. Ins, Co.. 85

politan Life Ins. Co. v. Brown [Ind.] 65 N.

E. 908.

38. Unless waived. Mauck v. Merchants'

a. M. F. Ins. Co. [DeL] 54 Atl. 952.

30. The delivery of the binding slip to

be void on delivery of the policy completes

the temporary contract of insurance. Smith

& W. Co. v. Prussian Nat. Ins. Co.. 68 N. J.

Law, 674.

40. German Ins. Co. v. Shader [Neb.] 96 N.

W. 604.

41. The policy does not become binding if

the premium is paid before delivery of the

policy and during illness of the insured.

Langstai't v. Metropolitan L. Ins. Co. [N. J.

Law] 54 At]. 518. On an issue as to wheth

er at the time of delivery of the policy, in

sured was in sound health causing obligation

to be incurred. the jury should be instructed

to find for defendant in case they find a

negative. Metropolitan L. Ins. Co. v. Howie

[Ohio] 68 N. E. 4.

42. Where insured informs an agent that

he will not pay a premium due until the

cost of a tenancy permit is ascertained and

will pay it all at one time, to which the

agent assents. it will prevent the company

from denying liability for non-payment

where no notice of the amount of premium,

or that the permit will not be issued until

it is paid, is given before the loss. Home

Ins. Co. v. Holder, 24 Ky. L R. 2483, 74 8.

W. 267.

App. Div. [N. Y.] 279.

44. Where a. binding slip is issued but the

agent promises that he will attempt to se

cure a. reduction in the rate, insured is bound

to pay a reasonable rate, where it is not

fixed before delivery of the policy and the

happening of the loss. Smith & W. Co. v.

Prussian Nat. Ins, Co.. 68 N. J. Law, 674.

45. Evidence held to show termination of

oral agreement to give rebates. Depew v.

Krulewitch, 84 N. Y. Supp. 242.

46. A promise by a general agent that an

original rate of premium shall not be raised.

is not so unreasonable that the insured

should not be liable on it, where the policy

contained a. note that unless “.678 was an

unforeseen mortality, the level rate of the

first premium would be maintained in all

cases. Gwaltney v. Provident S. L Assur.

$00., 132 N. C. 925.

47. Smallwood v. Life Ins. Co., 133 N. C.

15.

48. Construing statutes.

mer. 87 Minn. 392.

40. Especially where members who would

have been liable for proportionate shares of

losses have ceased to be members and have

been released from liability on their notes.

Where the charter provides that assess

ments on premium notes shall be made at

the next meeting after losses. an assessment

cannot be made for the purpose of paying

money borrowed to pay losses occurring

Dwinnell v. Kra
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made.“ If the secretary is authorized to make assessments, an assessment is valid

though he acts on advice of the board of directors.‘u The order of assessment is

prima facie evidence of its necessity.“ Insured in a mutual company, who keeps

the policy and receives the benefit of the insurance, is estopped from setting up

fraudulent representations as to the character of the policy in defense of an action

to recover additional premiums." In the absence of statutes or contract provisions

requiring notice of intention to levy an assessment on the policy holders of a

mutual company, such notice is not necessary.“ The form of notice need not be

unvarying,“ and it need not contain a detailed statement showing the necessity

of the assessment," though it must follow statutory provisions." Where assess

ments are made payable in a certain time from the date of notice, the date is re

garded as being that on which the insured should have received the notice in due

and regular course of mail, and not the date of the paper in which the notice was

printed or on which it was mailed,"8 and where notice of assessment states that an

officer of the company will be at a certain place at a certain time to receive pay

ment, the time of payment runs from the date of receipt of the notice." A loss

under a later policy cannot be set oil against a delinquent assessment.“o

Under a charter power to change the basis of assessments on policy holders,

a mutual assessment life company may in the absence of fraud graduate its assess

ments according to the age of the policy holder when the assessment is made,

instead of age when policy was issued, though the increased assessment occasioned

thereby is prohibitive.‘1

What is payment.“—A note does not constitute an absolute payment," unless

that of a third person,“ or negotiated,MS nor is the mailing of a check where not

accepted as such and not drawn against funds,“ nor an order- on wages to be

through a. long space of time before and

after the inception of membership, Mut. F.

Ins. Co. v. Jean, 96 Md. 252.

50. Where the statute permits assessment

of premium notes by the directors to meet

losses. expenses and other liabilities of the

company, an assessment may be made.

though all the insurance losses have been

paid [Rev. St. 1899. §§ 7960, 7958]. American

0. F. M. Ins. Co. v. Mattson [ii/lo. App.] '13

S. W. 865.

51. Phelps County F. M. Ins. Co. v. John

ston [Neb.] 92 N. W. 576.

52. Assessment of notes by directors.

American G. F. M. Ins. Co. v. Mattson [110.

App.] 78 S. W. 365.

53, 54. Dwinneil v. Felt [Mlnn.] 96 N. W.

679.

55. The fact that a mutual company sub

sequently changes the form of its notice or

assessment. does not affect the sufficiency of

a form previously used. Shuman v. Juniata

Farmers' M. F. Ins. Co., 206 Pa. 417.

50. A detailed schedule of notes subject

to assessment and the amount of loss and

unpaid expenses. need not be incorporated

in the order and notice of assessment.

American G. F. M. Ins. Co. v. Mattson [Mo.

App.] 73 S. W. 365.

57. Publication not stating the amount of

the assessment and notice not stating loss

for which assessment was levied. not suffi

cient. under Rev. St. 1898. § 1935, requiring

that notice 0! when an assessment was lev~

ied and when it became due shall be pub

lished and notice of amount of loss and the

sum due from the member as his share,

shall be mailed to the member. Milwaukee

'8I‘hC0. v. Farmers‘ M. F. Ins. Co., 115 Wis.

58. Ferrenbach v. Mut. R. 1". Life Ass'n.

121 Fed. 945.

59. Shuman v. Jumata Farmers' M. F.

Ins. Co., 206 Pa. 417.

00. Where on expiration of the time for

payment of an assessment, a, policy lapses

and a. renewal policy is issued practically

covering the same property, the insured

cannot. as against an action to recover the

assessment still due, set of! a subsequent

fire loss. Patrons M. F. Ins. Co. v. Coble, 20

Pa. Super. Ct. 533. _

61. Gaut v. Mut. R. F. Life Ass‘n, 121

Fed. 403.

02. Evidence of payment of premium, see

post, § 20 C.

63. Non-payment of a note executed for a

first premium which is made a condition pre

cedent to the life of the policy, defeats re

covery. Union Cent. L. Ins. Co. v. Hughes

[Tex. Civ. App.] 70 S. W. 1010. Facts held

to show forfeiture of policy for non-pay

ment of a. note given to secure extension of

time of premium payments. Sharpe v. N. Y.

L. Ins. Co. [Neb.] 98 N. W. 86.

64. Failure to pay a note given by a third

person when due, will not avoid a policy.

Galvin v. Union Cent. L. Ins. Co., 24 Ky. L.

R. 2452, 74 S. W. 275.

05. Where the agent is entitled to the

entire first premium and accepts and nego

tiates a note. the insurer by obtaining p05

session 01‘ the note. cannot assert a default

in payment. Union L. Ins. Co. v. Parker

[Neb.] 92 N. W. 604.

no. Walls v. Home Ins. Co., 24 Ky. L. R.

1452, 71 S. W. 650.
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earned ;‘" but I. good check is suflicient if the agent is authorized to accept it.“

Payment to an unauthorized agent is suflicient if the company or a. duly authorized

agent afterward receive it." The insurer is not liable on an agent’s unauthorized

acceptance of merchandise in payment of a premium." The fact that a soliciting

agent, without knowledge of the company, has moneys belonging to the insured

from which he has agreed to pay the premium will not prevent cancellation."

Right to forfeit—Where the by-laws and policy provide for cancellation on

non-payment of premiums or assessments, a mutual fire company may take such

action," and after notice of such cancellation and destruction of the risk, the

company cannot be compelled to reinstate the policy."

Forfeiture for non-payment may be provided for in the policy,“ or in a

premium note," and forfeiture may be enforced for nonpayment of notes." In

contestable clauses do not overcome a specific provision for forfeiture for non

payment of premium."

Delay in delivery of the policy until after its date does not excuse nonpay

ment of premiums on date specified therein."8 A provision that payments shall

be before noon on certain days is not altered to allow payments after noon by a

provision that if the premiums are not paid on or before the days mentioned, the

policy shall cease." Where insured is misled by a provision in a policy that at

the end of each term of five years dividends would be applied to reduce premiums,

67. Where the insured gives an order on

an employer to pay monthly premiums from

his wages, the policy is forfeited, where on

failure to earn wages, the premium is not

paid for the month in which the loss occurs.

Reed v. Travelers' Ins. Co., 117 Ga. 116.

Where the yearly premium is divided into

four monthly installments regarded as pay

ments for consecutive periods of two. three

and five months, no recovery can be had

after the expiration of the first two months

when the second installment is not paid,

though an assignment of wages has been

given therefor. which would not be payable

until after the injury happened. the insured

having rendered payment impossible by cease

ing work and collecting all money in the

hands of the employer. Herbert v. Standard

L 8‘: A. Ins. Co.. 23 Ohio Circ. R. 225.

68. Evidence held to show'authority of

agents to receive checks instead of money in

payment of premiums. Travelers‘ Ins. Co. v.

Brown [Ala] 35 So. 463.

no. Mauck v. Merchants' & M. F. Ins. Co.

[Dei.] Bi Atl. 952.

70. Folb v. Firemen's Ins. Co., 133 N. C.

179.

71. Merchants‘ & M. M. Ins. Co. v. Baker

[Neb.] 94 N. W. 627.

72. Merchants' & M. M. Ins. Co. v. Baker

[Neb.] 94 N. W. 621; Perry v. Farmers' M. L.

Ins. Co.. 132 N. C. 283.

78. Merchants’ & M. M. Ins. Co. v. Baker

[Neb.] 94 N. W. 627.

74. Non-payment on certain hour, on cer

tain day. Tibbits v. Mut. B. L. Ins. Co., 169

Ind. 671. Where a. premium has not been

paid. notice of cancellation is sufficient to

terminate the risk and such notice may be

unnecessary. where by the terms of the

policy no liability is created, unless the

premium is paid. O'Connell v. Fidelity d:

Casualty Co.. 8'! App. Div. [N. Y.] 306.

15. A policy may be avoided by failure to

pay a. premium note at maturity where the

note so stipulates though the policy makes

no such provision. Ressler v. Fidelity M. L.

Ins. Co. [Tenn] 76 S. W. 735. Facts held to

show a borrowing of money from insurer to

pay a. premium and pledging of right to a

paid up policy as security therefor rather

than a promise to pay the premium at a later

date placing the right to insurance at the

risk of loss in case the promise was not ml

illied on the day flxed. Manhattan L. Ins. Co.

v. Wright [C. C. A.] 126 Fed. 82.

76. Liability is terminated by failure to

pay any note given the company for a pre

mium, whether as evidence of debt or pay

ment, if the policy provides that failure to

pay any premium or note. or interest when

due, will terminate the insurance and calls

for cash payments only. Behling v. N. W.

Nat. L. Ins. Co. [Wis.] 93 N. W. 800. A pro

vision that failure to pay any premium or

note or interest shall terminate insurance in

cludes a note given on exchange of policies

to secure a portion of the cash payment of

the reserve value. which it is agreed shall

be a lien against the policy, until discharged

or paid. Id. A suspension may be asserted

for non-payment of a premium note, if so

provided in the policy. though the note is to

the agent as payee, where the insurer is the

owner. Hooker v. Continental Ins. Co.

[Neb.] 96 N. W. 663. A provision that non

payment of a note given to extend a premium

shall forfeit the policy, is not invalidated by

a. statutory provision that all contracts as to

insurance must be plainly expressed in the

policy, since if applicable. the statute avoids

the entire transaction including the exten

sion of time. Fidelity M. L. Ins; Co. v. Price

[Ky.] 77 S. W. 384. Sickness of insured is not

an excuse for non-payment of a premium

note. Home Ins. Co. v. Wood, 24 Ky. L. R.

1638. 72 S. W. 15.

77. Schmertz v. U. S. L. Ins. CO. [C. C. A.]

118 Fed. 260.

78, m. Tibbits v. Mut. B. L. Ins. Co., 159

Ind. 671.
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and bona fide believing that notices and payment of three premiums were evidence

of such application, then a delay of less than three months in correspondence

and asserting his rights is not unreasonable, and on tender of the intervening

premiums and expressions of willingness to pay at that rate, the company has no

right to cancel the policy.”

Notice—Though the policy has been assigned with the assurer’s consent,

notice of maturity of a premium may be given the assured.‘1 Mailing of notice

to insured’s last known address is a necessary "condition to the right to forfeit for

nonpayment of premiums, where the policy provides for notice by mail before the

premiums are due.“2

Under the New York statute, a notice of forfeiture for nonpayment of

premium must state insured’s right to surrender value or paid up policy."

A statement that insured has decided to allow his policy to lapse, and a

subsequent application for reinstatement, waives notice of maturity of premium."

Statutes requiring notice of the maturity of premiums will not prevent a for

feiture, though notice is not given, where for twelve years the insured neglects

to pay any premiums."

Waiver of initial premium may be inferred from delivery of the policy," and

an agreement to extend credit may waive provisions that the risk shall not attach

until payment of the premium ;" but a provision that the first premium payment

must be made while applicant is in good health is not waived by an agreement

that he shall have a specified length of time in which to pay the premium and

take the policy." The insured is charged with notice that without express au

thority an agent cannot waive a first premium, where the application states that

insurance is not to be operative prior to its payment."

Where the entire property is destroyed, receipt of a. premium after the loss

waives an exemption from liability during default," and if it is desired to repu

diate the act of an agent in accepting a premium after a loss, the money must

be returned or tendered to the insured."

Waiver of forfeiture for nonpayment of note does not result from a failure

80. Bmallwood v. Life Ins. Co., 188 N. C. 85. Lone v. Mut. L Ins. Co. [Wash] 74

15 Fee. 689. Evidence held not to show aban

81. Mut. Ben. L. Ins. Co. v. First Nat.

Bank, 25 Ky. L. R. 172, 74 S. W. 1066.

82. Denver L. Ins. Co. v. Crane [Colo.

Ann] 73 Pac. 875. Under the New York law

providing that notice of premium must be

mailed insured at his last known postofl’ice

address “in this state," where a life policy is

issued to a resident of Texas, notice must be

mailed insured at his last known address

in Texas. Wash. L. Ins. Co. v. Berwald [Tex.

Civ. App.] 72 S. W. 436.

83. Security, T. & L. Ins. Co. v. Haiium

[Tex. Civ. App.] 73 S. W. 564. Under the New

York statute, in Texas, notice of the maturity

of a premium as fixed by an agreement for

an extension, must be given. Wash. L. Ins.

Co. v. Berwald [Tex_ Civ. App.] 72 S. W. 436.

An affidavit which fails to show that a no

tice to work a forfeiture for non-payment of

premiums stated the amount of premium due.

the place where it is payable, the person to

whom payable and the intent to forfeit on

default in payment. is insufficient under

Laws New York 1892, p. 1972. c. 690. § 92,

and is not admissible in evidence. Seeiy v.

Manhattan L. Ins. Co. [N. H.] 55 Atl. 425.

84. Denver L. Ins. Co. v, Crane [Colo.

App] 73 Pac. 875.

donment of a policy as an excuse for failure

to give notice of maturity of premium.

Wash. L. Ins. Co. v. Berwald [Tex. Civ.

App.] 72 S. W. 436.

86. If an insurer makes a policy complete

in form and sends it out for delivery to the

insured and after such delivery and before

a loss by fire treats the policy as a. valid

and binding contract, from such facts. in the

absence of contrary proof. payment of

premium or a waiver may be inferred.

Mauck v. Merchants' & M. F. Ins. Co. [DeL]

54 Atl. 952.

87. German Ins. Co. v. Shader [Neb.] 93

N. W. 972.

88. Mut. L. Ins. Co. v. Sinclair, 24 Ky. L.

R. 1543, 71 S. W. 853.

89. In an action on such policy the bene

ficiary has the burden of proving express

authority of a general agent to extend time

of payment for 30 days and agree that the

policy should go into effect at once. Russell

v. Prudential Ins. C0. 176 N. Y. 178.

90. German Ins. Co. v. Shader [Neb.] 93 N.

W. 972.

91. It is not sufficient to return it to the

agent with instructions to that effect. Ger

man Ins. Co. v. Shader [Neb.] 93 N. “w. 972.
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to return it, where no attempt to collect it was made,’2 or collection after matu

rity.” The insured must prove that he was ready and willing to pay a premium

note at the place where it was payable in order that he may take advantage of

the fact that it was not there as a waiver of forfeiture on that ground.“ Where

a premium note stipulates for payment at the company’s office, a waiver by the

agent in an agreement to bring the note to insured is revoked by a notice from

the company to pay at its oflice.°‘

If a note in payment of a premium is accepted on condition that the policy

shall cease and determine in case it is not paid at maturity, an affirmative action

is not necessary to forfeit the policy on nonpayment."

Authority of an agent to waive forfeiture for nonpayment cannot be inferred

from the fact that the note is sent to him for collection against a provision of the

policy prohibiting waiver by agent." I

Waiver of assessments.”—Failure to claim a forfeiture for nonpayment of

assessments, a notice of further assessments and acceptance of payment thereof,

amount to a waiver.” The waiver may be after destruction of the property,‘ but

it seems the entire property covered by the policy must be destroyed.2 A custom

to accept payment of assessments after due will not be extended to justify ac

ceptance after destruction of property.‘

Making of other mortuary calls is not a defense, where deceased died more

than the specified time after the making of the call for which the policy is de

clared forfeited.‘

Waiver of subsequent premiums—Limitations on the authority of officers to

agree to an extension of premiums does not prevent the company being bound by

an extension made by an actually authorized agent,‘ and a stipulation against

waiver or modification of terms, except in writing, does not prevent a waiver im

plied by law from conduct amounting to an estoppel.‘

92. N. Y. L. Ins. Co. v. Warren Deposit

Bank, 25 Ky. L. R. 325, 75 S. W. 234.

93. Where an insurance contract stipu

lates that on failure to pay a note given for

part of the premium at maturity, the en

tire premium shall be considered as earned

and the note payable without reviving the

policy. the fact that the insurance company

agrees to an extension of time and there

after demands and receives payment of the

note, does not deprive the insurer of the

right to insist on a previous forfeiture.

Texas Fire Ins. Co. v. Knights of Labor

Lodge [Tex. Civ. App.] 74 S. W. 809.

94. Joy v. Liverpool. L. & G. Ins. Co. [Tex.

Civ. App.] 74 S. W. 822.

95. Home Ins. Co. v. Wood, 24 Ky. L. R.

1638, 72 S. W. 15.

90. Iowa Life Ins. Co. v. Lewis. 18'! U. S.

335. Non-payment of premium note. Behling

1. Northwestern Nat. Life Ins. Co. [VH5] 93

N. W. 800.

97. Iowa Life Ins. Co. v. Lewis, 187 U. B.

335.

98. Evidence held to show waiver of right

to claim a. forfeiture for non-payment of an

assessment by ratification of an agent’s act

in restoring insured to membership. Barrett

v. Dee Molnes Mut. Hall & Cyclone Ins.

Ass'n [Iowa] 94 N. W. 473.

90. Farmers' Benev. Fire Ins. Ass'n v.

Kinsey [Va.] 43 8. E. 338.

1. Evidence held insufficient to establish a.

custom to accept assessments over-due.

s

A right to insist on for

\

Perry v. Farmers' Mut. Fire Ins. Ass'n, 132

N. C. 283.

2. Phelps County Farmers' Mut. Ins. Co.

V. Johnston [Neb.] 92 N. W. 576.

8. The by—laws and regulations of a. mu

tual fire company provided that default in

assessments should work a. forfeiture. Perry

v. Farmers' Mut. Fire Ins. Ass'n, 132 N. C.

283.

4. Brown v. Mut. Reserve Fund Life

Ass'n. 137 Cal, 278, 70 Pac. 18?.

5. Washington Life Ins. Co. v. Berwald

[Tex. Civ. App.] 72 S. W. 436. A general

agent may waive a forfeiture for non—pay

ment of premiums. though the policy cle

clares that no agent has such authority and

that waivers must be in writing signed by

specified officers. Act of sub-agent of a gen_

eral agent in collecting a premium after its

maturity and after a loss held to estop the

insurer. Aetna. Life Ins. Co. v. Fallow

[Team] 77 S. W. 937.

6. Such as acceptance of past due pre

miums or collateral security for notes secur

ing same, waiving a stipulation for forfeiture

on non-payment of premium notes at me.

turlty. Bennett v. Union Cent. Life Ins. Co..

203 111. 439. Where the company accepts

over-due premiums. it cannot assert lack of

authority on the part of an agent to extend

time for payment. Though the policy stipu

latcs against modifications except in formal

manner. Union Cent. Life Ins. Co. v. Wher

zel. 29 Ind. App. 668." Evidence held insum
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feiture may be waived by acceptance of overdue premiums,’ or by a custom to do

so,“ but a waiver of prompt payment of premiums in a particular year or years

does not prevent the company from enforcing a forfeiture in subsequent years,

when it gives due notice of its intention.‘ Provisions for forfeiture on nonpay

ment are not waived for an entire year by extension of a particular premium for

a less period.10 Such waiver need not be based on a new consideration or an

estoppel, and is not such an alteration of the contract that it must be in writing.“

Denial of liability on other grounds may waive forfeiture for default in re

spect to premiums.“

Retention of note taken in extension of time of payment of premium does

not waive the forfeiture, the note being canceled and retained as evidence of non

payment at maturity,“ nor does a demand for payment of such a note, where

accompanied by a blank certificate of health for reinstatement thus showing claim

.sisting on a forfeiture.

of forfeiture.“

The acceptance of an order on a third person during the lifetime of insured

waives a right to insist on a forfeiture for nonpayment of premiums after the

insured’s death.“

Efi’ect of waiver—Where there is a waiver of time of payment, the amount

due need not be paid or tendered prior to the death of the insured,“ and a certifi

cate of good health cannot be required, since the policy does not lapse."

Application of net value, surplus or reserve to prevent a forfeiture—A sur

plus belonging to the insured must be applied, in order to prevent forfeiture for

nonpayment of assessments."

A fund styled a guaranty fund, consisting of the surplus of premiums after

deduction of actual death losses, must be applied, to prevent forfeiture under the

cient to establish a. contract for the exten

sion of time of payment of premiums and

waiver by receipt of payment, after notice of

loss. Hooker v. Continental Ins. Co. [Neb.]

96 N. W. 663.

7. Ryer v. Prudential Ins. Co.. 85 App.

Div. [N. Y.] 7. A provision for the lapse of

policy during default in payment of an in

stallment of premiums is waived by demand

of payment of the full amount of installment

long after it was due. Walls v. Home Ins.

Co.. 24 Ky. L. R. 1452, 71 S. W. 650.

8. Where there has been I. custom to al

low payments to run over, a promise by the

agent to hold up a note for an installment

of premiums may estop the company from in

Continental Ins. Co.

v. Browning, 24 Ky. L. R. 992, 70 S. W. 660.

Forfeiture on the ground of failure to pay

premium on the day when due, cannot be as

serted where the course of dealing of the

company has been such as to induce insured

to believe that it will not be insisted on.

Illinois Life Ass'n v. Wells, 102 Ill. App. 644.

Provisions in the policy as to payment of

premiums may be waived, where there has

been a custom to collect premiums and an

employe of the general agent collects after

the injury a premium prior thereto. Aetna

Life Ins. Co. v. Fallow [Tenn] 77 S. W. 937.

Evidence held to show waiver of provisions

requiring payment of premiums on specified

days in case of an insurance agent insured,

installments of' whose premiums had been

paid from commissions due. Ill. Life Ass’n

v. Wells, 200 Ill. 445.

9. Schmertz v. U. S. Life Ins. Co. [C. C.

A.] 118 Fed. 250.

10. Fidelity Mut. Life Ins. Co. v, Price, 85

Ky. L. R. 1148, 77 S. W. 384.

11. Civ. Code 1698. Knarston v. Manhat

tan Life Ins. Co., 140 Cal. 57, 78 Pao. 740.

A waiver of forfeiture is on suihcient con

sideration where induced by a transfer of an

interest in a Judgment to be collateral se

curity for the notes securing premiums due

and unmntured. Bennett v. Union Cent. Life

Ins. Co.. 203 111. 439.

12. Where the agent states that a policy

has lapsed and may be reinstated only on a.

medical certificate, the company waives non

payment of a. final premium which insured

at the time of statement had a right to pay.

To Bow v. Washington Life Ins. Co., 172 N.

Y. 623.

13. Sharpe v. New York Life Ins.

[Neb.] 98 N. W. 66.

14. Fidelity Mut. Life Ins. Co. v. Price, 25

Ky. L. R. 1148, 77 S. \V. 384.

15. Bennett v. Union Cent. Life Ins. Co..

203 Ill. 439. -

18. Illinois Life Ass'n v. Wells. 200 Ill. 446.

17. Aetna. Life Ins. Co. v. Sanford, 200 Ill.

126.

18. A corporation organized under Laws

1883, p. 104, rendering it similar in purpose

to. if not absolutely, a. fraternal insurance

order. must apply a surplus to prevent for

feiture, though it has issued to the member a

bond representing the member‘s share of such

surplus bearing interest and applicable to

the payment of assessments, and must make

such application. though insured has not re

quested it, or surrendered the bond. Knights

Templars dz Masons‘ Life Indemnity Co. v.

Vail [IlL] 68 N. E. 1103.

C0.
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New York statute, requiring such application of the reserve on a policy. Such

statute covers a policy for a single year, containing an agreement to reinsure at a

stipulated rate, and the demand for application may be by the beneficiary after

insured’s death.“

The Missouri statute, requiring the application of the net value of the policy

as a single premium to extend insurance on nonpayment of premium by the in

sured, does not apply to insurance on the assessment or natural premium plan, in

which the policy has no accumulated or actual net value.”0

Local statutes guarding against forfeiture for nonpayment of premiums are,

in some states, made inapplicable to the policies of foreign companies doing

business therein, where such policies contain contractual provisions of substan

tially similar import."1

Statutory provisions against forfeiture for nonpayment of premiums con

ferring rights on beneficiaries cannot be waived by the insured,22 but condition

in a note given for a premium payment, that on default the policy would be

forfeited except as the right to a surrender value, covers a right to extended

insurance.“

The period during which a policy will be kept in force after default in pay

ment of premiums will be computed from the expiration of the period of grace

provided for the payment of premiums."

Where insured defaults, his rights and obligations

the date of default and not a prior

are to be measured at

date." Where a loan has been made

equivalent to the value of the policy, there can be no extended insurance on

19. In the policy in issue. premiums were

fixed with reference to estimated death losses

and the guaranty fund was determined by

the amount left after deducting actual losses,

while in an ordinary policy both the reserve

and premiums are calculated on estimated

death losses. and the estimate is not cor

rected by the actual losses as they occur.

Nielsen v. Provident Bav. Lite Assur. Soc,

139 Cal. 332. 73 Pac. 168.

20. Mutual Reserve Life Ins. Co. v. Roth

[0. C. A.] 122 Fed. 863. A contract requiring

an assessment on the policy and not on the

insured. to meet emergencies exceeding the

reserve fund, is not an assessment contract

in the meaning of a provision that assess

ment contracts shall be those in any manner

or degree dependent on collection of assess

ments on persons holding similar contracts

[Rem St. 1889, M 5856-5859]. Folkens v.

Northwestern Nat. Life Ins. Co.. 98 Mo. App.

"50.

21. Rev. St. 1889. 5 5859, as amended by

Act April iii. 1895. exempts from the applica

tion of sections 5856-5858. policies prescrib

ing a surrender value or paid up or tem

porary insurance in case of default or a. pro

vision for an unconditional cash surrender

value. equal to the net single premium which

the preceding sections declare shall be ap

plied io temporary insurance or a. provision

for the unconditional commutation of the

policy for non-forteltable. paid up insurance.

"provided that in no instance shall a. policy

be forfeited for non-payment of premiums

after the payment of three annual premiums

thereon ' ' ' but the holder shall be en

titled to paid up insurance, the net value of

which shall be equal to that provided for in

section 5866." Under this statute insured may

Curr. Law, Vol. 2-32.

have an option as to which settlement he

will accept. Nichols v. Mut. Life Ins. Co.

[Mo.] 75 S. W. 664. A New York policy with

an agreement for temporary insurance is

within the exception (Epperson v. New York

Life Ins. Co.. 90 Mo. App. 432) but a pol

icy is not within such provision if it pro?

vide that indebtedness other than for loans

advanced in payment of premiums may be

deducted from the net value, though such

value is computed on a percentage more ta

vorable to the insured than that established

by the statute. Application within three

months. cannot be made a condition to pay

ment of the surrender value or the applica

tion of the net reserve to the purchase 0! a.

non-participating paid up policy. Smith v.

Mut. Ben. Life Ins. Co.. 173 M0. 329. The

proviso contemplates insurance fully paid for

lite. Nichols v. Mut. Life Ins. Co. [No.1 75 S

\V. 664.

22. Laws N. Y. 1877, c. 321, i 1. Mutual

Life Ins. Co. v. Hill [0. C. A.] 118 Fed. 708.

23. The policy contained a table of losses

and surrender values in paid or extended

insurance. Drury's Adm'x v. New York Lil's

Ins. Co.. 25 Ky. L. R. 68, 74 S. W. 663.

24. Prudential Ins. Co. v. Devoe [Md.] 56

At]. 809.

25. Provisions of a ten payment lite policy

on which premiums were paid partially in

cash and partially with notes, examined and

held not to permit insured, who forfeits by

non-payment of premiums at the end of ten

vears, to have dividends applied to his pre

mium notes for the earlier period of the pol

icy thus entitling him to paid up inurance

for a. portion of his policy. Madison v.

Northwestern Mut. Life Ins. Co. [CllJ 7‘

Fee. 113.
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forfeiture for nonpayment of premiums,2° though insurer has consented to an

assignment of the policy to a third person, where it is indorsed with the indebted

ness of the insured, nor though the policy provides that loans by the insurer

are to be accompanied by a satisfactory assignment to the insurer as collateral.”

A loan is not rendered usurious by the fact that on forfeiture of the policy

for nonpayment of premiums and maturity of the loan, the entire cash surrender

value is applied to it, thus removing a right to extended insurance, if the cash

surrender value of a policy is not diminished by a loan."

Time is not of the essence of an agreement to issue a paid-up policy on for

feiture of a life policy, but demand must be within a reasonable time.” The right

may be barred by laches."o Bankruptcy is not an excuse."

Though the general agent has no authority to issue policies, a demand of a

paid-up policy may be made on him, where there is no particular provision in

the original policy." The demand should be definite."

A denial of liability after death of insured is a waiver of any surrender of

the policy necessary to the purpose of having a reserve applied to the continua

tion of the insurance or the purchase of a paid-up policy." Necessity of sur

render of the original policy may be obviated by its loss." The insurer, after

directing insured to continue his search for a lost policy, cannot assert unrea

sonable delay unless continued so long as to justify a conclusion of abandonment.“

Recovery back of premiums.—Where insured is by fraud induced to accept

possession of a policy, different in its nature from that for which he bargained,

he may return it within a reasonable time and recover premiums paid.37 In

26. Statutory provisions as to the manner premium note is sufl‘icient. New York Life

in which policies shall be valued on the

question of the company's solvency, do not

apply to a. valuation as determining assured's

rights, the rules for which are provided in

the policy [Ky. St. l899.§653]. Mutual Ben.

Life Ins. Co. v. First Nat. Bank, 25 Ky. L.

R. 172, 74 S. W. 1066. Where it is provided

that accumulated profits are to be applied to

the extension of insurance to prevent for

feiture, the amount of a. certificate of indebt

edness given as part of the first payment

must be deducted in determining the amount

of accumulated profits applicable to the ex

tension of the policy. Tate v. Mut. Ben. Life

Ins. Co.. 131 N. C. 389. A provision that on

non-payment of premium, the policy is to

be indorsed for such amount of paid up in

surance as the excess of the reserve fund

held by the company over such indebtedness

will purchase. will not prevent a forfeiture,

where at the time default is made in payment

of a second premium, the amount which in

sured owes the company is less than the re

serve fund. Sharpe v. N. Y. Life Ins. Co.

[Neb.] 98 N. W. 66.

27, 28. Mutual Ben. Life Ins. Co. v. First

Nat. Bank. 25 Ky. L. R. 172. 74 S. W. 1066.

29. Mutual Life Ins. Co. v. O'Neil, 26 Ky.

L. R. 983, 76 S. W. 839; Washington Life Ins.

Co. v. Glover [Ky.] 78 S. W. 146. Evidence

in an action to recover the value of a. paid up

life policy held to show an extension of time

of payment of premiums causing a demand

for a paid up policy to have been made while

the original was in force. Union Cent. Life

Ins. Co. v. Whetzel, 29 Ind. App. 658.

80. Delay for seventeen years after the

right to a policy accrues. is laches. Mutual

Life Ins. Co. v. O'Neil, 25 Ky. L. R. 983. 76 S.

W. 839. Five years after maturity of a

Ins. Co. v. Warren Deposit Bank. 25 Ky. L. R.

325. 76 S. W. 234. Five years from the day

when insured might first have demanded its

issuance is sufficient. Equitable Life Assur.

800. v. Warren Deposit Bank [Ky] 75 S. W.

275. Demand for a paid-up policy within two

years after lapse is reasonable, though the

reserve after six months was distributed to

continuing policy-holders. Washington Life

Ins. Co. v. Glover [Ky.] 78 S. W. 146.

31. Equitable Life Assur. Soc. v. W'arren

Deposit Bank, 25 Ky. L. R. 839. 76 S. W. 391.

82. Union Cent. L. Ins. Co. v. Whetzel, 29

Ind. App. 658.

83. A sufficient demand for issuance of a

non-participating policy for paid up insur

ance as provided by the contract on surrender

to sustain an action for breach of the con

tract, is not shown by a statement by the

insured to the agent that he would like to

have what he was entitled to after which in

sured left the agent without awaiting a re

ply. Keyser v. Milt. L. Ins. Co.. 104 Ill.

App. 72.

84. Nielsen v. Provident S. L. Assur. Soc.

139 Cal. 332, 73 Fee. 168.

35. Where assured proves that his policy

is stolen and that while he cannot surrender

it, he is still the owner. an action by him

for a. paid up policy may be maintained with

out pleading willingness to execute a dis

charge of defendant's liability. Wilcox v.

Equitable L Assur, Soc.. 173 N. Y. 50.

88. Lindenthal v. Germania L. Ins. Co.. 174

N. Y. 78.

37. Acts of the agent in taking the policies

from insured after delivery, by representa

tion that a. mistake had been made in writ

ing them, and that he was acting under direc

tion of the general agents, may be shown
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an action for such purpose, the instructions must be confined to that issue."

There must be an unconditional offer to restore the insurer to his former con

dition, or a waiver of such offer.”

An applicant who accepts an ordinary policy to be in force until the is

suance of an endowment policy is, on failure of the endowment policy to be is

sued within a reasonable time, entitled to a credit for the excess of premium

paid by him.“ If in pari delicto, insured cannot recover premiums on the ground

of illegality of the policy,“ nor can his administrator,“ though innocent par

ties will be protected.“ An infant may recover premiums paid by him, insur

ance not being regarded as a necessity.“

If the company chooses to validate a policy after knowledge of misstate

ments of a material fact in the application, premiums paid cannot be recovered.“

If the insurer wrongfully cancels a policy, premiums paid may be recov

ered,“ or if an application for reinstatement is rejected in bad faith." Where

it appears that a request for the cancellation of a fire insurance policy was made

together with a request for repayment of unearned premiums before new insur

ance is taken out, plaintiff is entitled to recover unearned premiums as to such

policies.“

A provision for forfeiture of payments in case a life policy shall become

void is not void as to unearned premiums on account of want of consideration,

and where the policy is avoided before the expiration of insurance purchased by

a quarterly payment, unearned premium cannot be recovered on the ground that

only forfeiture of earned premiums was contemplated.“

Correspondence between the insurance department of a state and an in

al I. step toward proving an actual return of

the policies. Armstrong v. Mut. L. Ins. Co.

[Iowa] 96 N. W, 964.

38. Instructions as to certain acts of de

fendant as to a re-examination of insured,

held to omit the issue of fraud; to be too

vaguely expressed to submit the question of

an intent to cancel; and not to be supported

by the evidence on the theory of intent

of defendant to treat the 'policy as not in

force. They should not take up unreason

able delay in making delivery, where the ac

tion is founded on an absolute failure to

deliver. WVhere the ground of recovery of a.

premium is fraud. the Jury should not be in

structed that the policies were in force, it

delivered in a. reasonable time. Armstrong

v. Mut. L. Ins. Co. [Iowa] 96 N. W. 954.

3988. Bostwick v. Mut. L. Ins. Co., 116 Wis.

2.

940. Calandra v. Life Ass'n, 84 N. Y. Supp.

4 8.

41. Where the illegality of a policy ap

pears on its face and is known to both par

lies, it being expressly prohibited by statute,

the premiums paid cannot be recovered.

Wheeler v. Mut. R. F. Life Ass'n, 102 Ill.

ADD. 48.

42. Where insuring lives of others with

out their knowledge or consent is made a

felony, the administrator of one taking out

such insurance cannot recover premiums paid

notwithstanding the insurer had knowledge

of all the facts [Burns' Rev. St. 1901, i 4905].

Work v. American M. L. Ins. Co.. 81 Ind. App.

153.

4a. A wife who innocently applies for in

surance on her husband‘s life without his

knowledge, may recover the premiums paid

by her in case the policy is void, being in

duced to make the application by the insur

er's agent. Metropolitan L. Ins. Co; v. As

mus, 25 Ky. L R. 204, 78 S. W. 204.

44. On avoidance of such a contract, the

insurer cannot deduct from the premiums paid

the expense of keeping the contract in force.

Simpson v. Prudential Ins. Co. [Mass] 68

N. E. 673.

46. Fay v. Prudential Ins. Co.. 80 App. Div.

[N. Y.] 850.

40. In an action to recover premiums paid

on the ground of wrongful cancellation, the

plaintiff is entitled to have determined, issues

of fraudulent representations concerning in

crease of premiums and of whether it divi

dends are properly declared and applied to

|premiums as promised in the policy, the pre

mlums would have amounted to more than

the sum tendered by him. Smallwood v. Life

Ins. Co.. 133 N. C. 15. The amount recover

able consists of the premiums with interest

on each from the date of payment. Gwaltney

v. Provident S. L. Assur. Soc., 132 N. C. 925.

47. If the policy is surrendered and a new

policy taken for a smaller amount, insured

may on the wrongful rejection of re-lnstate

ment of the latter policy, recover payments

from the date of the original policy. Pusch

man v. Hartford L. & A. Ins. Co., 92 Mo. App.

640.

48- Comp. St. 1901, l 42, c. 43. Farmers'

M. Ins. Co. v. Phoenix Ins, Co. [Neb.] 95 N.

“Y. 3.

40. Dickerson v. N. W. M. L. Ins. Co., 100

Ill. 270.
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surance company is inadmissible in an action against the company to recover

premiums.” '

Reinstatement.—-A policy may be reinstated in equity where it has been

forfeited after complainant had done all that he was justified in believing would

be required of him by a prior course of dealing of the company.“ The rules

applicable to original applications are generally applicable to proceedings for re

instatement.” Keeping of a certificate of health for reinstatement of a policy

six days before returning it cannot be objected to by the insured."3

§7. Interpretation and effect of contract.“ Kind of insurance—Where

a policy states on its face that it is a mutual company and that insured is subject

to pay an additional premium, the contract is not changed by the fact that it

is represented to be a stock policy.“ The amount recoverable on insurance

against fire, on a vessel moored and used as a hospital, is not governed by the

laws of marine insurance.“ Where the insured has a valid obligation for a

conveyance of the fee and has erected a substantial dwelling house on the

land, his interest is not personalty but realty within the meaning of laws pro

viding that in case of insurance of real property defendant cannot deny that

the property was worth the amount of insurance.“T

General rules of interpretation.-—A contract of insurance will be liberally

construed for the protection of the insured,“ even in mutual companies,“ but

according to the plain meaning of the language employed“ in its common pop

ular sense.‘1 Facts within the literal meaning of a provision will not warrant

forfeiture unless within its reason." Anibiguities' must be construed against

forfeitures,“ but in order to avoid a forfeiture, the court cannot go beyond a

fair construction of the language.“ Attendant circumstances should be con

sidcred in determining intent.“

In other respects, rules applicable to construction of contracts generally are

applicable.“ For the meaning of particular descriptions, see the footnotes."

50

498.

51. Forfeiture asserted for non-payment of

premium which insured had paid by check

Calandra. v, Lite Ass'n, 84 N. Y. Supp. 57. Rev. St. 1899, fl 7969, 7970. Bode v.

Firemen's Ins. Co. [Mo. App.] 77 S. W. 116.

58. Brooks v.-l\ietropolltun L. Ins. Co. [N

J. Law] 66 Atl. 168. In case of doubt as to

as was his custom. Travelers' Ins. Co. v.

Brown [Ala] 35 So. 463.

52. Provisions that misrepresentations

must have contributed to the contingency on

which the policy is to become due. apply to

applications for re-instatemcnt [Rem 8t.

1899. I 7890]. Jenkins v. Covenant M. L. Ins.

Co., 171 M0. 375. A statement by the insured

to revive a. policy is a. representation and not

a warranty of good health. Where by the

terms of the policy the statement should be

signed by the beneficiary. To defeat a re—

covery it must be proved that the repre

sentation is untrue. made knowingly with

fraudulent intent, was material and relied on.

Aetna. L Ins. Co. v. Rehlaender [Nab] 94 N.

W. 129. A medical examination on reinstate

ment may be waived by collection 01’ subse

quent premiums and such waiver cannot. be

afterward annulled. Evidence held to re

quire submission of the question to the jury.

Denver L. Ins. Co. v. Crane [0010. App.] 73

Pac. 875.

68. Fidelity M. L. Ins. Co. v. Price, 25 Ky.

L. R. 1118, 77 S. w. 384.

54- Interpretailon of conditions and pros

visions against misrepresmitution, see post, i

128.

55. Dwirmell V. Felt [Minn] 95 N. W. 579.

56, Detroit v. Grummond [C. C. A.] 12]

Fed. 963.

whether words are used in an enlarged or re

stricted sense. Provident S. L. Assur. Soc.

v. Cannon, 103 Ill. App. 534.

59. Though members of mutual companies

are chargeable with knowledge of the by—

laws, ambiguous clauses in their contracts

must be construed strictly against the in

sured. Brock v. Brotherhood Ace. Co. [Vt.]

54 Atl. 176.

60. Proviso for termination of insurance

on trail of building [Laws 1886. c. 406, p. 720].

Nelson v. Traders' Ins. Co., 86 App. Div. [N.

Y.] (36.

61. Del. Ins. Co. v. Greer [(1. C. A.) 120

Fed. 916.

62. Benton v. Farmers“

[NebJ 95 N. W. 670.

03. Home M. Ins. Co. v. Tompkins, 30

Tex. Civ. App. 404. Amblguitles or contra

.iictions in a. policy are to be reserved against

the insurer where there are no controlling

indications of intent. American 5. 5. Co. v.

Indemnity M. M. Assur. Co. LC. C. A.] 118 Fed.

1014. Conditions and provisos will be strict

ly construed against the insurers. Provident

S. L. Assur. Soc. v. Cannon, 103 Ill. App. 534.

04. Behling v. N. W. Nat. Life Ins. Co.

[WiS.] 93 N. W. 800.

65. Pietri v. Seguenot. 96 Mo. Ann 258.

06. A written amount controls an indorse~

ment in figures. Bushnell v. Farmers' M. Ins.

& M. Ins. Co.
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Conflict of laws.—-The situe of a contract of insurance is a' question as to

which there is a variants of authority.“ By provision in the contract, it may

be construed under the laws of the company’s domicile,” though the contrary is

held in some jurisdictions,"0 and where the contract is in fact a local contract,

the public policy of the state where made cannot be avoided by provisions in

the policy adopting a law of the corporation’s domicile." The courts of a state

are not bound to construe the contracts of a foreign insurance company in the

manner in which they are construed by the courts of the corporation’s domicile or

under the statutes of such state."

Where a. policy insuring against loss of currency in the mails is issued to

a bank in Mexico, provision as to the manner in which packages are to be pre

pared for shipment and shipped will be governed by the laws of that nation."

Standard policics.--Though a fine is provided for issuance of other than

standard statutory policy, an illegal policy will not be changed by law so as to

conform to the legal standard, but must be construed as it reads.“

Other writings as part of contract—Bylaws of a mutual insurance company

must be made a part of its policy before they can aiIect theterms."

Co., 91 Mo. App. 523. A reference to 0. plan

vnay cure omission of a specific building in

the descriptive portion of a. policy. Grifi'ing

iron Co. v. Liverpool & L. & G. Ins. Co., 68 N.

J. Law, 368. Where the contract of insur

ance in for twelve months from date. A sub

sequent clause cutting down the liability to

11% months. is repugnant and will be re

Jected. Bean v. Aetna L. Ins. Co. [Tenn]

18 S. W. 104. The application signed by the

insured controls a. schedule copied there

from and attached to a policy as where in

a policy of employers‘ liability insurance

there was an omission to strike the word

“not” from a statement that: "the estimated

pay roll does not include the wages paid by

"10 nub-contractors," though the word “yes”

a1_»e:1red after such statement and where in

the application the word "not" was stricken

out and the word "yes" appeared. Dives v.

Fidelity 8: Casualty Co., 206 Pa. 199.

67. Insurance of store or office furniture

or fixtures describing the property insured

as a building including gas. steam and wa

ter pipes and all other permanent fixtures

contained therein. does not cover shelves and

counter! which were not built into the build

ing and were capable of being easily re

moved without injury to them or to the

building. Banyer v. Albany Ins. Co., 85 App.

Div, [N. Y.] 122. Instruments. appliances and

material incidental to a. dental office does

not include dental books. American 1“. Ins.

Co. v. Bell [Ten Civ. App.] 75 8. W. 819. A

provision that losses on railroad rolling

stock shall be settled in accordance with

rules of the Master Cur Ruilders‘ Ass'n does

not cause cars which are so out of order

as not to be interchnngeable under such

rules, to be excluded from the property in

surod. Phila. Underwriters v. Ft. Worth &

D. C. R. Co. [Tex. Civ. App] 71 S. W. 419.

Goods held in trust include goods on storage.

Southern C. S. k P. Co. v. Dechman ['l‘ex.

Civ. App] 73 s. w. 645.

.8. A life policy is governed by the laws

of the state where it is signed and sealed

and premiums and loss are payable and the

Mrporation has its domicile. Franklin L.

ins. Co. v. Galligan [Ark.] 73 S. \V. 102. A

policy 15 governed by the law of the state

Where the

where it is issued. so far as it relates to its

nature, validity and interpretation. In an

action on a New York policy. it must be

shown that a. notice required by Laws New

York 1892. p. 1972, c. 690, Q 92. has been

duly mailed to the insured together with

non-payment of premiums in order to estab

lish a. forfeiture on such ground. Seely v.

Manhattan L. Ins. Co. [N. H.] 65 Atl. 425.

The state in which application for insur

ance is made. the policy accepted and the

premium paid. is that whose laws govern

the contract. Contract held a Kentucky con

tract over a contention that it was a New

York contract based on the fact that on its

face it purported to have been executed at

the city of New York. Carrollton Furniture

Mfg. Co. v. American C. 1. Co. [C. C. A.J 124

Fed. 25. .

00. Contract delivered in Washington held

governed by Laws New York 1877. c. 321. 5 1,

requiring notice of forfeiture for nonpay

ment of premiums. Mut. L. Ins. Co. v. Hill

[C. C. A.l 118 Fed. 708.

70. Pietri v. Segueuot, 96 Mo. App. 258.

71. A contract made by a. foreign insur

ance company authorized to do business

within the state and based on an application

in writing to an agent within the state do»

iivered within the state, and the first pre

mium paid therein. is to be regarded in the

absence of other facts. as a local contract.

Alhro v. Manhattan L. Ins. Co., 119 Fed. 629.

72. Though the statute of the corpora

tion's domicile is copied into the policy. and

provisions in the policy are stated therein

to be in compliance with such statute. the

contract and not the statute will control in

icase of variance. Wash. L. Ins. Co. v. Glover

[Ky.] 78 S. W. 146.

73. In this case it was held that a. boy

seventeen years of age who took the money

to the post ofllce was not an adult. not

withstanding ihe policy was issued to a bank

located in Mexico since the court would not

take notice that under the law of Mexico

a. male infant becomes an adult at fourteen.

Banco De Sonora v. Bunkers' M. Casualty Co.

[Iowa] 95 N. W. 232.

74. Howim v. London Assur. Corp. [Mala]

68 N. E. 62.
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application is made a part of the contract, agreements therein are binding on

the beneficiaries." A notice on the back of a. premii'im receipt may become

a part of the contract if referred to on the face."

Provision for calling medical attendant—A physician called by the insur

ed, undcr a provision allowing him to do so, is called by him as agent of the

insurer and may recover against the insurer without regard to the indemnity

provided in other portions of the policy."

Seven-ability of contract—Where a policy stipulates that it shall be entirely

void on certain named conditions, it is not made a severable risk by distribution

of the amount of insurance through different classes or articles of property."

Where the mortgagor and mortgagee are insured as their interests may appear,

there is a several liability.“°

§ 8. Modification and rescission of contract—Mistake must be mutual to

authorize the reformation of an insurance policy therefor.“ The insured may

have a policy reformed, though he has not read it after having an opportu

nity." The time within which insured should discover that a policy delivered to

him is not that which he bargained for begins with the receipt of the policy."

Where, through a mistake of an agent, a policy insuring the deceased wife’s

property is issued in the name of the wife, neither the husband nor the heirs

having knowledge of such fact, the policy may be reformed in equity and re

covery had thereon in the same action."

Where the policy provides that insured is to leave with his employers suf

ficient to pay monthly premiums, a claim on the funds in the hands of the

employer is a rejection of an ofi'er of rescission by insured, and the wife of in

sured is not estopped to collect the policy by the fact that she accepts her hus

band’s wages, the insurance company having withdrawn its claim and it not

appearing that she had any knowledge thereof.“

§ 9. Cancellation.—-A policy of insurance can be canceled by one of the

parties only by strict compliance with its terms, unless such terms are waived.“

A cancellation may be asserted, though the insurer is estopped from contest

ing liability on the ground of nonpayment of premiums." Mistake in sur

rendering for cancellation must be mutual to authorize a recovery thereafter.Em

After the death of the insured, a previously unaccepted offer of cancella

75. It a. statute require that the exact 82. Failure to read is not laches. Taylor

sum payable on the happening 0! the con

tingency insured against. must be specified,

a. specification in the policy cannot be chan

ged by by-iaws not set out therein though

made a part thereof by recital [Rev. St. 1899,

§ 7903]. Goodson v. Nat. Masonic Ace. Ass'n,

91 Mo. App. 339.

70. Liability in case of suicide. Limita

tion of action on policy. Treat v. Merchants”

Lite Ass'n. 198 Ill. 431.

77. Provision that it a note is given in

payment and not paid at maturity the policy

shall determine. Iowa. L. Ins. Co. v. Lewis.

187 U. S. 335.

78. The claim need not have been in

cluded in the insured’s claim for reimburse

ment of the judgment obtained by an in

jured servant. Kelly v. Md. Casualty Co., 89

Minn. 337.

79. Germania F. Ins. Co. v. Schild [Ohio]

68 N. E. 706.

so. Kent v. Aetna. Ins. Co., 84 App. Div.

[N. Y.] 423.

81. Daugherty v. Lion F. Ins. Co., 41 Misc.

[N. Y.] 285.

v. Glens Falls Ins. Co. [Fla.] 32 So. 887.

83. Contracts cannot be rescinded after a

delay of tour and a. half months unless ap

plicant has been fraudulently deterred from

examining it by something occurring at time

of its delivery. Bostwick v. Mut. L. Ins. Co.,

116 Wis. 392.

84. Taylor v. Glens Falls Ins. Co. [Fla.] 32

So. 887.

85. Travelers' Ins. Co, v. Jones [Tex. Civ.

App.] 73 S. W. 978.

88. Evidence held insufllcient to show a.

proper cancellation of a policy before loss.

Bradshaw v. Fire Ins. Co., 89 Minn. 334.

87. O'Connell v. Fidelity & Casualty 03..

8'1 App. Div, [N. Y.] 306.

88. Where property is insured on an ap

plication making a faulty description and a

policy is subsequently written correctly de

scribing the premises, and after delivery i

returned by mistake and cancelled the in~

tention being to return the erroneous policy.

there can be no recovery on the erroneous

policy after loss. Birnstein v. Stuyvesant

ins. Co., 83 App. Div. [N. Y.] 436.
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tion cannot be accepted,” but an action to cancel on the ground of previously

undiscovered fraud may be brought.”°

An agent instructed to cancel cannot agree to a conditional cancellation."

Authority of soliciting agent.—The company is not bound by the act of a

soliciting agent in canceling policies where he is unauthorized to do so and no

knowledge of his act is established." Soliciting agents cannot receive notice

of cancellation," though brokers who have for several years obtained insurance

for insured may do so as to a policy obtained by them through another agency

from a company which they do not represent."

Notice to the insured is essential,“5 unless waived." In order that a no

tice of reduction of the amount of insurance be binding on insured, it must

be shown that he acquiesced therein." Notice to the trustee in a deed of

trust is unnecessary, though the policy is pledged as collateral to the deed."

Sufiiciency of notice of cancellation to a mortgagee is governed by the circum

stances of the particular case."

Return of premium.‘—Where unearned premium is to be returned on sur

render of the policy on cancellation, the company on canceling the policy need

not return or tender the premium until the policy is surrendered.a Cancellation

cannot be efiected by'a return of the unearned premium to a person unauthor

ized by the real beneficiary to consent to cancellation.‘

Where accident policies stipulate that an insurance is limited to one ticket

and that premiums paid for tickets in excess will be returned on demand, one of

two policies issued to the same person at the same time for the same period is

void. though the amount of premium paid on it has not been tendered insured.‘

§ 10. Assignments and transfers.“

89. Where the insurer does not accept an

otter of cancellation and demands the pre

mium, it cannot on the death of the insured

accept the offer of cancellation by a, with

drawal of a claim on insured's wages in

payment of the premium. Travelers' Ins. Co.

\'. Jones [Tex. Civ. App.] 73 S. W. 978.

no. Union L. Ins. Co. v. Riggs, 123 Fed.

312. In an action to cancel a. policy for fraud

brought after the death of the insured, per

sons alleged to have been concerned in the

fraud may be joined for the adjudication of

their liability for costs. Id. -

01. Where insured delivers up his policy

to a local agent for cancellation on the un

derstanding that the agent will procure in

surance in another company, and the policy

is delivered to the insurer, there is an abso

lute cancellation. Miller v. Fireman's Ins.

Co. [W. Va] 46 S. E. 181..

92. Phenix Ins. Co. v. Redford [Neb.] 93

N. W. 1000.

03. Edwards v. Bun Ins. Co. [Mo. App.] 73

S. W, 886.

94. Edwards v. Home Ins. Co. [Mo. App.]

73 S. W. 881.

05. An insurance policy remains in force

though cancelled on the books of the agent.

it being his intention to substitute therefor

a policy on another company, if the insured

has no notice of the intended substitution,

the first policy is retained by him and the

second is not delivered. Kerr v. Milwaukee

M. Ins. Co. [C. C. A.] 117 Fed. 442. A policy

providing that it may be cancelled on five

days' notice by the insurer, a telegram to in

surcd's agent directing that the risk would

not be carried and that the policy should be

cancelled operates as a cancellation on the

Gifts.;A policy of insurance being pcr

expiration of five days. Schwarzschild 8: S.

Co. v. Phoenix Ins. Co. [C. C. A.] 124 Fed.

52. The fact that a bookkeeper of insured

takes the agents to a. bank where the policy

is deposited. does not justify the agents in

believing that the bank had authority to

surrender such policy or receive notice of

cancellation without notice to the insured.

Edwards v. Sun Ins, Co. [Mo. App.] 73 S. W.

886.

90. A settlement on the basis of the

amount to which the insurer has claimed that

it has reduced its risk, is a waiver of the

right to object to such reduction of the risk

in the absence of fraud. McLean v. American

M. F. Ins. Co. [Iowa] 98 N. W. 146.

97. McLean v. American M. F. Ins. Co.

[Iowa] 98 N. W. 146.

98. Edwards v. Sun Ins. Co. [Mo. App.] 73

S. W. 886.

90. Notice held too indefinite and uncer

tain. State Ins. Co. v. Hale [Neb.] 95 N. W.

473.

1. Under Comp. St. 1901, c. 43. 5 42, the

right to unearned premium becomes fixed on

demand by insured before taking of addi

tional insurance. Farmers' M. Ins. Co. v.

Phoenix Ins. Co. [Neb.] 95 N. W. 3.

2. El Paso Reduction Co. v. Hartford F.

Ins. Co.. 121 Fed. 937: Schwarzschiid & S. Co.

v. Phoenix Ins. Co. [C. C. A.] 124 Fed. 52.

8. Return to the daughter of n mortgagee

to whom the policy was conditionally payable

and who had possession. Taylor v. Glens

Falls Ins. Co. [Fla] 3?. So. 887.

4. Wilkinson v. Travelers‘ Ins. Co. [Tex.

Civ. App.] 72 S. W. 1016.

5. Change of beneficiaries. see post, i 11.
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sonalty may be subject of a gift inter vivos' by parol and without notice to the

insurer." A transfer by a husband to his wife of a policy payable to his ex

ecutors, administrators or assigns is, in Louisiana, to be governed by the rules

of law prescribed for donations.8

Sufficiency and calidiiy.-~The law governing the contract of insurance does

not control the validity of an assignment which is governed by the law of the

place where it is made.° A formal manner of transfer may be waived by the

insurer.“ Third persons cannot object.“

An assignment under seal reciting that it is for value is presumed to be on

a good consideration.“ Filing with the insurer amounts to a delivery to the

assignee.“ A promise to give an assignment such attention as it may deserve

establishes notice to the insurer.“ A recital in an assignment that it is sub

ject to a claim which in fact does not exist is surplusage and does not affect

the assignment of the entire sum." An assignment may be in the form of an

instrument changing the beneficiaries."

Operation and effect—A written assignment of a policy of insurance as

collateral security amounts to a mortgage of it." Earnings are properly paid

the insured." If it is specified that the interest of the pledgee shall not be in

validated by any act of the owner, the pledgee is not bound by agreements as

to extent of losses between the owner and the company."

An assignment of a life policy executed in accordance with its terms by

insured and beneficiary leaves the entire legal interest in the assignee.20

Where the company has knowledge of transfers of the property and assents

to the assignment of the policy, it is as effectual as if a new policy is written,21

and after a valid gift of an insurance policy, the donee has a continuing right

and may keep the policy in force by payment of premiums.”

Consent to an assignment of the policy and transfer of the property pre

cludes the assertion of a breach of condition by the original holder as against

the transferee on a subsequent loss," but does not preclude the assertion as

6. Statutory Construction Law, 5 4 (Laws

l892. p. 1485, c, 677), evidence held suiiicient

to establish a completed gilt. McGlynn v.

Curry, 82 App. Div. [N. Y.] 431.

7. Notwithstanding a requirement in a life

policy that assignments shall be in writing.

Evidence held sufficient to establish delivery

of the policy completing such a gift. Optiz

\'. Karel [Wis.] 95 N. W. 948.

8. Though life insurance in favor of a

third person may be a stipulation pour autrui,‘

assignments thereof are simply the transfer

of an incorporeal right. Miller v. Manhattan

Life Ins. Co., 110 La. 652.

0. Miller v. Manhattan Life Ins. Co., 110

La. 652.

10. By its president. Davis v. Farmers’

Mut. Fire Ins. Ass‘n [N. 0.] 45 S. E. 955.

11. A provision against assignment when

waived by the insurer through admission or

liability and payment of the money into

court cannot be taken advantage of by a

claimant of the money. Merchants' Nat.

Bank v. Comins [N. H.] 55 Atl. 191. The

validity of a. policy or of an assignment C’lli

not be questioned by the administrator of a

debtor whose life the creditor has insured.

Maynard v. Life Ins, Co., 132 N. C. 711.

12. McDonOugh v. Aetna Life Ins. Co., 38

misc. [N. Y.) 625.

13. McDonough v. Aetna Life Ins. Co., 38

Misc. [N. Y-] 625. Where there is no intent

to defraud the government, the fact that the

assignee after the assignment is executed.

affixes revenue stamps and cancels them in

the name of the assignor without authority.

is immaterial. Farmers & '1‘. Bank v. John

son. 118 Iowa, 282.

14. A letter from the company in which

it is stated that an assignment will be placed

on file for such attention as it may deserve

when the policy becomes a. claim, is a. sum

cient indication of assent to the assignment.

Tremblay v. Aetna Life Ins. Co., 97 Me. 547.

15. Tremblay v. Aetna Life Ins. Co., 97 Me.

547.

16. Giving the new beneficiaries a. vested

interest. Stoll v. Mut. Ben. Life Ins. Co., 115

Wis. 558.

17. Manhattan Life Ins. Co. v. Wright [(3.

C. A.] 126 Fed. 82.

18. Sommer v. New England Mut. Life Ins.

Co., 21 Pa, Super. Ct. 501.

19. Scottish Union & Nat. Ins. Co. v. Field

[Colo. App.) 70 Fee. 149.

20. Tremblay v. Aetna Life Ins. Co., 97 Me.

547.

21. Hayes v. Saratoga. & W. Fire Ins. Co.,

81 App. Div. [N. Y.] 281‘.

22. McGlynn v. Curry, 82 App. Div. [N. Y.]

431.

23- Home Mut. Ins. Co. v. Nichols ['I‘ex.

Civ. App] 72 S. W. 410.
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against the assignee of fraud, of which the company had no notice at the time of

consent.“ Where the interests of successive assignees of a policy of life in

surance have terminated by the death of the assignor whose interests were con

tingent on survival of insured, the company, if it has not had knowledge of the

death of the assignor, is not estopped from denying the interest of the last

assignee, by the fact that it makes an offer to such assignee' of a certain sum for a

legal surrender."

A provision against assignment is not violated by deposit of the policy as

collateral security to an assignment of the mortgage note, the policy containing

a mortgage clause," or by assignment after loss."

Assignments by beneficiary—A wife who is the beneficiary in a life policy

on her husband’s life does not, by an assignment to which the husband’s consent

is not shown, pass his right to a surrender value." The husband’s consent may

be shown by the fact that he also assigns the policy in writing.”- Under a

policy payable to a named beneficiary if living, and if not, to her children, in

case of her death before the insured after assignment of her interest, the chil

dren take as against the assignee.“ In Wisconsin, a married woman who is

the beneficiary of a policy on her husband’s life cannot assign her interest nor

can the person paying the premiums or her husband.u After the beneficiary’s

rights have become vested by death of the insured, a release must be based on

consideration and an attempted release not completed at the time of insuged’s

death becomes inoperative?2

§ 11. Reinsurance—An insurance company which by taking over the en

tire asseta of another insurance company has disabled it from complying with

contracts made with its policy holders cannot thereafter say that it is not liable

to such policy holders upon the ground that the absorbed company has not com

plied with its contracts with the reinsurer, and the insured may bring an action

in his own name."

Where a member of an association of underwriters continues to sell insur

ance after a fund measuring his limited liability is exhausted, he is regarded as

bound to provide another fund on the conditions of his original contract, and

payment of a previous liability is not a defense to the enforcement of a. policy

against him.“

An association issuing a Lloyd’s policy may provide that action be brought

against the general manager as attorney in fact, but if he has resigned and his

place has not been filled, action on the policy may be brought against individual

members.“ -

:4. Northwestern Life Ins. Co. v. Mont- ance policies in which the insured did not

gomery, 116 Ga. 799.

25. Mutual Life Ins.

(Colo. App.] 72 I’ac. 889.

20. Key v. Continental Ins. Co. [Mo. App.]

74 S. W. 162.

21'. Aetna Ins. Co. v. Jacobson, 105 Ill. App.

283.

28. Rathborne v. Hatch, 85 N. Y. Supp. 775.

29. Laws 1879. c. 248, is compiled with by

written assignments executed by the bus—

band and wife separately in the same per

son on the same day and on the same pa

Co. v. Hagar-man

per. Sherman v. Allison, 77 App. Div. [N. T.]

49.

30. Mutual Life Ins. Co. 7. Hagerman

[Colo. App.] 72 I’ac. 889.

31. Rev. St. 1898, § 2347. Ellison v. Straw.

116 Wis. 207.

32. An application for a change of insur

join and which all the beneficiaries did not

sign before the insured’s death, is ineffectual.

and though delivered to the administrator

after insured's death may be revoked. being

without consideration. Saling v. Bolander

[C. C. A.] 125 Fed. 701.

83. Ruohs v. Traders' Fire Ins. Co. [Tenn]

78 S. W. 85.

84. Burke v. Rhoads, 82 App. Div. [N. Y.]

825.

35. Where it is souzht to charge individ

ual members of an underwriters' association.

the jury should not be instructed that a. pro

vision that actions must be brought against

the general manager as attorney in fact is

not abrogated by any resignation or intend

ed resignation of such manager after the

fire. and a charge from which it might be

inferred that mere ownership of a dwelling
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12. Avoidance of policy by misrepresentations, breach of warranty or con

dition.3° A. Warranties, representations and conditions. Definitions; distinctions

and afloat—The contract may determine the status of representations and promises

as warranties,37 but the language must be exact and not misleading to insured.“

Warranties usually cannot be predicated on a statement of opinion." It is usu

ally made essential by statute that statements in the application to be regarded

as warranties must be incorporated in the policy, in which case an original ap

plication controls a copy attached to, but not referred to, in the body of the pol

icy,“ and where a correct copy is required, no portion of the application may be

relied on if answers, even though not bearing on the ground of forfeiture, are

omitted.“

Compliance with warranties—As to representations, substantial compliance

only is required, but warranties must be literally and exactly fulfilled,‘2 and at

common law, though as to immaterial matters,“ and so under jurisprudence based

on the civil law.“ Good faith is not an excuse.“ Truth only is involved.“

Statutory provisions—Many states have now enacted statutes providing that

whatever may be the technical effect of the statements and promises of insured,

whether to be regarded as representations or affirmative or promissory warranties.

untruth shall not be a defense to liability on the policy, unless with regard to

a matter contributing to the loss," or increasing the hazard.“ The false state—

ments are sometimes required to have been made willfully and with an intent to

\

might authorize service of an officer of the

association in a foreign state is misleading.

Perrysburg S: T. Transp. Co. v. Gilchrist, 24

Ohio Circ. R. 165.

86. Forfeiture for nonpayment of pre

miums or assessments, see ante. § 6.

37. Germier v. Springfield Fire & Marine

Ins. Co., 109 La. 341. Statements to medical

examiner held warranties. Dimlck v. Metro

politan Life ins. Co. [N. J. Err. & App.] 55

Atl. 291. A warranty that statements in the

application are true, full and complete and

are offered to the company together with

those contained in the declaration to the

medical examiner as a. consideration and

basis for the contract. does not make declara

tions to the medical examiner, warranties.

Home Life Ins. Co. v. Fisher, 188 U. S. 726,

47 Law. Ed. 667.

38. It is not sufl‘lcient to term statements

strict affirmative warranties where the con

tract is doubtful. contradictory, or where it

contains statements to induce the insured

to believe otherwise. Provident Sav. Life

Ins. Soc. v. Cannon, 103 Ill. App. 534.

89. It is amere Warranty of the applicant's

opinion to warrant that facts which the com

pany should know have not been left un

stated. Louis v. Conn. Mut. Life Ins. Co., 172

N. Y. 659. Statements that insured has never

had any bodily or mental infirmity and is in

sound condition mentally and physically ex

cept as stated, are warranties and not rep

resentations resting in belief. Standard Life

& Acc. Ins. Co. v. Sale [C. C. A.] 121 Fed. 664.

40. Dimiek v. Metropolitan Life Ins. Co.

[N. J. Err. & App.] 55 Atl. 291.

41. It is sufficient that under certain cir

cumstances they might affect the rights of

the parties [Acts Mass. 1894, c. 522, § 73].

Albro v. Manhattan Lite Ins. Co., 119 Fed.

629.

42. Carrollton Furniture Mfg. Co. v. Amer

ican Credit Indemnity Co. [C. C. A.] 124 Fed.

25.

43. Where under a policy of insurance

against loss in the mails insured warrants

that he will have money packages packed

and sealed by two adults, one of whom con—

tinues in its control until it is deposited at

the post otfice, the insured cannot, as against

1 defense that the warranty has not been

complied with, assert that it was not mate

rial to the loss. Banco De Sonora. v. Bankers~

Mut. Casualty Co. [Iowa] 95 N. W. 282. That

insured had not had medical attendance.

Schane v. Metropolitan Life Ins. 00., 76 App.

Div. [N. Y.] 271.

44. Germier v. Springfield F. & M. Ins. Co..

109 La. 341.

45. Standard Life & Acc. Ins. Co. v. Sale

[C. C. A.] 121 Fed. 664.

46. A false statement purporting to be a

complete answer authorizes forfeiture of a

policy issued in reliance thereon, where the

application stipulates that the answers shall

be warranties and if untrue in any respect.

the policies shall be void. Farrell v. Secu

rity Mut. Life Ins. Co. [C. C. A.] 125 Fed. 684.

If statements in the application are made

warranties. an untrue statement concerning

a fact which is or ought to be within the

personal knowledge of the applicant avoids

the policy. Dimick v. Metropolitan Life Ins.

Co. [N. J. Err. & App.] 55 Atl. 291.

47. Rev. St. 1899, § 7890. Jenkins v. Cove

nnnt Mut. Life Ins. Co., 171 Mo. 375; Franklin

Life Ins. Co. v. Galligan [Ark.] 73 S. W. 102.

Acts 1895. p. 332, c. 160, § 22. is applicable to

warranties as well as representations in re

quiring them to be material though its lan

guage is: “such misrepresentation is made

with actual intent to deceive or unless the

matter represented increase the risk of loss."

Hartford Life Ins. Co. v, Stalling [Tenn] 72

S. W. 960.

48. Laws 1895, p. 400, c. 175, Q 20. Price

v. Standard Life 8; Ace. Ins. Co. [Minn] 95

N. W. 1118.
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deceive, to be ground for avoidance,“ though under the Misssouri statute, the in

tent may be fraudulent, if the misstatements are not as to matters causing the

loss.“0 These statutes apply to accident companies,“1 and are extended to foreign

companies operating within the states,“2 some states going so far as to make stat

utes applicable only to foreign companies.“ They are not retroactive.“ They

cannot be avoided by the policy" or application.“

Ropresentations.—There is in the absence of an express provision on that

head, an implied condition in every contract of insurance of the truth of all ma

terial representations of the insured on the faith of which the contract is made,

though they are oral and not set cut in the policy."

Mere misrepresentations must be material58 which may be shown by the fact

that specific questions are directed toward their subject-matter.” They must

cause the issuance of the policy,’0 and insured must know their materiality as well

as falsity.“ An actual intent to deceive must be present,“2 which will not be pre

sumed from mere falsity,“ though intent to prejudice the insurer need not be

shown.“

Inconiestable provisions barring all defenses except actual fraud preclude

the company from setting up constructive fraud or untruthful statements in the

application,“ but do not prevent a rescission for fraud within a reasonable time

after discovery and on return of premiums,“ or a correction of the amount of in

surance to conform with the true age of the applicant, there having been a mis

statement thereof."

Effect of severabil‘ity of policy—Where the policy is severable, a breach of

condition as to one portion of the risk may not be fatal as to the remainder.“

49. Laws 1895. p. 400, c. 175, § 20. Price v.

Standard Life & Acc. Ins. Co. [Mina] 95 N.

W. 1118.

50. Rev. St. 1899, § 7890. Representations

that insured's concubine was his wife, and

of freedom from syphilis. Ashford v. Met

ropolitan Life Ins. Co.. 98 Mo. App. 505~

51. Acts 1894, p. 1059, c. 662 (Poe’s Supp.

Code Pub. Gen. Laws 1900, art. 23, 5 142a).

Maryland Casualty Co. v. Gehrmann, 96 Md.

634.

52. St. 1894, c. 522, § 21. Abraham v. Mut.

Reserve Fund Life Ass'n, 183 Mass. 116.

53. Policy of a domestic company is avoid

ed by false warranty as to existing insur

ance [Construing Mo. St.]. Williams v. St.

Louis Life Ins. Co.. 97 Mo. App. 449.

54. An amendment making a statute pro

viding that misrepresentations shall be fatal

only when contributory to the loss by mak

ing such statute applicable only to the resi

dents of Missouri, does not affect a. previous

ly issued policy to one not a citizen. Frank

lin Life Ins. Co. v. Galligan [Ark.] 73 S. W.

102.

55. Express stipulation that answers are

to be regarded as warranties, and the com

pany not bound by knowledge of the solic

itor of facts not stated in writing in the ap

plication. North American Acc. Ins. Co. v.

Sickles. 23 Ohio Circ. R. 594.

50. North American Ace. Ins. Co. v. Sick

les. 24 Ohio Clrc. R. 232.

57. Evans v. Columbia Fire Ins. Co..

Misc. [N. Y.] 316.

58. Stipulation that a policy shall be void

if statements in the application are untrue in

any particular which would have led to the

applicant's rejection. New Era Ass'n v. Mac

Tavish [Mich] 94 N. W. 599.

40

59. Answers to specific questions in terms

warranted to be true. Carrollton Furniture

Mfg. Co. v. American Credit Indemnity Co.

[C. C. A.] 124 Fed. 25.

00. Ley v. Metropolitan Life Ins.

[Iowa] 94 N. W. 568.

61. Question of whether any facts are left

unstated which the company ought to know.

Louis v. Conn. Mut. Life Ins. Co.. 172 N. Y.

659.

82. Fraud is defined as false representa

tion of fact made with knowledge of its

falsity with intent that it be acted on and

actually acted on by the company to its in

Co.

jury. Ley v. Metropolitan Life Ins. Co.

[Iowa] 94 N. W. 568.

63. Ley v. Metropolitan Life Ins. Co.

[Iowa] 94 N. W. 568. The insurer must prove

that such statements were fraudulent, that

insured knew that they were false and that

they are material to the risk. Provident Sav.

Life Assur. Soc. v. Cannon, 103 Ill. App. 534;

Summers v. Metropolitan Life Ins. Co., 90 Mo.

App. 691.

84. Northwestern Lite Ins. Co. v. Mont—

gomery. 116 Ga. 799.

05. Northwestern Life Ins. Co. v. Mont

gomery, 116 Ga. 799.

00. New York Life Ins. Co. v. Weaver’s

Adm'r, 24 Ky. L. R. 1086, 70 S. W. 628,

67. Doll v. Prudential Ins. Co., 21 Pa. Su

per. Ct. 434.

68. A policy in which a. building and a

stock in trade are insured for distinct, spec

ified amounts, is not avoided as to the build

ing by a. change of the ownership of stock

without notice to the insured. Royal Ins.

Co. v. Martin, 24 Sup. Ct. 247. Where a p01

icy of insurance against loss on sales gen

erally has attached to it a rider undertaking
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Rights of beneficiary on mis.~:iaiement by insured—The vested interest of a

beneficiary in a life policy will not prevent a forfeiture by reason of acts of the

insured,“ though the beneficiary is innocent of fraud.70

Rights of mortgagee on breach by insured.-—Mortgage clauses, making loss.

if any. payable to a mortgagee as his interest may appear, place the mortgagee at

the risk of acts of the mortgagor, avoiding the insurance under the original pol

icy." The mortgagee’s rights may be saved by provision in the poicv against in

validation by act of the owner or insured." The cases conflict as to whether such

provision creates an independent contract."

(§ 12) 1?. Operation of particular representations, warranties and condi

lions.“ Other insurance—As a general rule, statements by insured as to other

insurance are regarded as material and, when false, will avoid the poliev." Ap

plicant’s knowledge of such insuramve is conclusively presumed." It need not

be absolutely payable to the insured’s estate." Permission to renew authorizes

a substitution of policies.78

Location of the risk must be correctly stated where affecting the hazard.”

Ownership and title—Correct statement of insured’s title may he demanded.

Policies usually require any interest other than sole and unconditional ownership

to insure against loss on sales to a particu- l owner or mortgagor that may forfeit the

lar firm to a specified amount, the latter is policy. The mortgagee is protected against

a different contract from that embodied in i the failure of the mortgagor to furnish proofs

the original policy and not invalidated by i of loss. Glens Falls Ins. Co. v. Porter [Fla.i

representations as to the insured‘s gross 33 So. 473.

sales and gross losses during previous years. 73, The effect of providing that a policy

made in the application for the original 1301- payable to a mortgagee as his interest may

icy. Carrollton Furniture Mfg. Co. v. Amer- appear. shall not he invalidated as to the

loan Credit Indemnity Co. [C. C. A.] 124 Fed. mortgagee's interest by any act or neglect

25. \Vhere a house and its contents are in- of the mortgagor or owner. is to create two

sured, misrepresentation as to ownership Of separable contracts relating to the same sub—

the house avoids insurance on the contents. ject of indemnity but applying to different

(‘rer'mlel' V- Springfield F- & M- 108- (30-. 109 interests. and the mortgagee may recover

La, 3.11. Machinery owned by a third party though before issuance of the policy the

included in a Policy. requiring 8018 and 11“- mortgagor has transferred his interest to

conditional ownership, avoids the entire pol- one who procures insurance in the mOI‘tga

icy though the other property 19 insured for gor’s name. Smith v. Union Ins. Co. [R. 1.]

a. stated amount. Elliott v. Teutonia. Ins. Co., 55 At], 715, While a clause making a policy

20 Pa. Super. Ct. 359. payable to a mortgagee and providing that

69. Married woman beneficiarih Behlimr llS interest may not be invalidated by any act

v. Northwestern Nat. Life 1118- CO- [Wis.] 93 of the mortgagor, does not create an inde

N. \V. 800. pendent contract in favor of the mortgagee.

70- On 00110? Obtained by fraild 01' the in- it gives him a separate contractual status so

sured. Somers v. Metropolitan Life Ins. Co., that he can recover where the mortgagor

so Mo. App. 691. was not. Glens Falls Ins.“ Co. v. Porter

71. Delaware Ins. Co. v. Greer (C. C. A-] [Flru] 33 So. 473.

120 Fed. 916- The mortgagee recover-‘3 “1 the 74. Evidence of breach of warranty or un

right of the mortgagor 11ml only When he truthfulness of representations. see post, 5

may recover. Keith V. ROY-'11 Ins. C0. [\"is.] 2°C.

94 N. \V. 295. The mortgagee is not protect- 75_ MN)", v_ Mun Res_ F_ Life Asa'n

nd against a condition avoiding the policy on [Mich'] 95 N. W_ 573_

transfer by the owner without written no- ,_ .. ,'

tice. Jnskulski v. Citizens' Mut. F‘ire Ins. “Smapg'liygms v‘ St'.Louls 1" Ins' C0" 97

- r0 7 h .r I - ~ _
CO- [M'Ch-l "“ w' “' 9Q “her? the mo“ 77. Other insurance includes a paid-up

:igee does not require the insertion of the t _ __

glause in the Standard Policv stating that his pone-v p“~""}hle to the e\9°11t°l‘8. administra
‘ i ' ' " tors or assigns. with a reservation to the in

. '4'. I v I l '

interest shall not be in\ ilid'i ed by the act of Enter of the right to Pay the money to any

the.m°"g“g°f or Owner" Rnsnnswin v' Trad- person who has incurred expenses on behalf

ers Ins. Co., (9 App. Div. [N. Y.l 481. | f th i _ ‘d D. i k v t 0]“. L

72. A mortgagee may recover though by'0 e nil‘rc g “n C v' "9 r012) an

an innocent mistake of himself or agent a Ins' co' [N' J' hr'r' & App'] 55 AU- “91

wrong name is inserted in the bodv of the 79- A new Tmljp-V may he take" instead or

policy as the Owner of the 19831 time and a reppwal ccrtihcate. Stage v. Home Ins.

equity of redemption. The policy contained (30-. lb App- Div- [N- Y-] 509

the usual clause against mis-statement of 79. Misrepresentation as to the location of

title or interest. Phoenix Assur. Co. v. Hinds cotton presses as being in couples may be

[Kan] 73 1930.893. The acts against which shown where the number of presses and

the mortgagee is protected are such acts of their neighborhood affects the risk. Evans

commission or omission on the part of the v. Columbia F. Ins. Co., 40 Misc. [N. Y.] 31"..

— -—“— wu-l‘
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to be specifically stated.80

policy-.51

Such stipulations relate to the time of issuance of the

The agent is not bound to investigate insured’s title.82

In-cumbru-nce.—-Of the same nature as the ownership clauses are clauses requir

ing existing or subsequent incumbrences to be stated :83 but where a policy is is

sued without representations as to title, the insurer cannot object that the insured’s

interest was not correctly stated or existing incumbrances disclosed.“ I

C711. nye of title or interest—Policies usually incorporate a requirement that

any chance of title or interest must be reported to the insurer and his consent ob

mined.

notes."

80. Nature of title untili'yini: condition for

lnir owncrlhlpl Interest of a. partner does

not (McGrath v. Home Ins. Co., 84 N. Y. Supp.

374) nor an undivided interest with a mort

gage on the residue. for more than the en

tire value (Palatine Ins. Co. v_ Dickenson,

116 Ga. 794) nor title in trust for insured

and others. to sell and distribute proceeds

(Bradlev v. German-American Ins. Co.. 90

Mo. App. 369) nor interest of a. vendor who

has received a large portion of the purchase

money from the vendee and allowed the ven

dee to enter into possession, though the lezzll

title has not passed (Rosenstock v. Miss.

Home Ins. Co. [Miss] 35 So. 309) nor of a

vendee who has executed an instrument

amounting to a contract to re-seli (Farmers’

& M. Ins. Co. v. Hahn [Neb.] 96 N. \V. 256).

Mortgugor before foreclosure has such

interest. Wolf v. Theresa Village M. F. Ins.

Co.. 115 Wis. 402; Union Assur. Soc. v. Nails

[Va] 44 S. E. 896.

Vendor of really under a land contract

is a sole and unconditional owner. Matthews

v. Capital F. Insv Co., 115 Wis. 2'72. Posses

sion may be under an unconditional parol

contract. Milwaukee M. Ins. Co. v. Rhea [C.

C. A.) 123 Fed. 9. There may be an agree

ment to pay a balance due. or sell or re-sell

'lnd reconvey to the seller (Stowcll v. Clark.

171 N. Y. 673). or a contract authorizing the

seller to take possession in case notes given

for purchase price are not paid when due

v'Scottish U. & N. Ins. Co. v. Strain, 24 Ky. L.

R. 958, 70 S. W. 274).

81. A policy is void though issued after

insured‘s death and though no application

was ever made. Roscnstock v. Miss. Home

ins. Co. [Miss] 35 So. 309.

83. Pope v. Glens Falls Ins. Co.. 136 Ala.

670.

88. A provision against ineumbrance is

violated by the fact that a house insured is

on land incumbered by a vendor's lien.

though the lien existed before the house was

built. Curlee v. Tex. Home F. Ins. Co. [Tex

Civ. App.] 73 S. W. 831. 986. Omission of the

fact that there is a mortgage on premises

lnSUI'Ed, is a material fact and prevents in

surance being effective. though made without

intent to deceIVe or defraud. Haves v. U. S.

F. ins. Co.. 132 N. C. 702. An agreement by

a Vendee that his vendor transfer land, which

the vendee holds under a. contract of sale to

secure a debt owing by the vendee to a third

person. is an incumbrance. Hoirue v. Farm

crs' M. F. Ins. Co., 116 Wis. 656.

84. Union Assur. Sec. V. Nails [Va.] 44 S.

E. 896.

85. Jalkulski v.

[Mlch.] 92 N. 1V. 98.

50. Chance of Title or Intel-cat.

Citizens' M. F. Ins. Co.

There is

Such provisions are valid,“ and for their interpretation. see the foot

A reconveyance before loss may cure a forfeiture for change in title.87

no violation as long as the insured continues

to be the sole and exclusive owner and pos

sessor of the property insured. Stenzei v.

Pa. F. Ins. Co., 110 La. 1019. A conveyance

by joint owners to one owner is not a "sale.

transfer or incumbrance." German M. F. Ins.

Co. v. Fox [Neb.] 96 N. W. 652. A transfer

by insured to a. firm in which he is a. silent

partner will avoid a policy so conditioned

as to property which passes from the in

sured to any other person otherwise than by

due operation of law unless notice is given

to the insurer. Royal Ins. Co. v. Martin. 24

Sup. Ct. 247, 48 Law. Ed. . Conveyance

to the wife of the insured must be assented

to. Melcher v. Ins. Co. of Pa, 97 Me. 512.

A mortgage is not a change of interest.

title or possession (Wolf v. Theresa Village

M. F. Ins. Co., 115 Wis. 402), though in form

of an absolute deed executed for security

(Aetna. Ins. Co. v Jacobson, 105 Ill. App.

283). The execution of a deed which is not

delivered and which is not to take effect

except on the death of insured does not

change unconditional or sole ownership.

Frankin Ins. Co. v. Feist [Ind. App.] 68 N.

E. 188. A conveyance to secure another from

a. possible liability which never occurs. is not

a change of title though absolute in form.

Henton v. Farmers' & M. Ins. Co. [Neb.] 95

N. W. 670.

of a. duly executed deed is not a change of

ownership. Hartford F. Ins. Co. v. \Var

britton. 6F; Kan. 93, 71 Fee. 278. A recorded

deed under which no consideration is paid

and without change of posSession executed

to prevent enforcement of 0. Judgment is a

change in title. Rosenstein v. Traders“ Ins.

Co., ‘79 App. Div. [N. Y.] 481. A contract to

convey under which consideration is not paid

and there is no change in possession or the

right thereto. is not a. change in interest or

title. Home M. Ins. Co. v. Tompkies, 30 Tex.

Civ. App. 404. A guardian‘s contract of sale.

subject to approval by the court, is not a

change of interest. title or possession. Tie»

mann v. Citizens' Ins. Co., 76 App. Div. [N.

Y.] 5. Purchase by a devises of insured in

partition. is a change of title. Dornblaser v.

Sugar Valley M. F. Ins. Co., 20 Pa. Super. Ct.

536. Execution of a bill of sale placed in the

hands of a third person to be delivered on

full payment of the consideration at which

time title is to pass, a portion of the con

sideration having been paid is change of

title or interest. Excelsior Foundry Co. v.

“'estern Assur. Co. [Mlch.] 98 N. W. 9. An

adjudication of bankruptcy is not a, sale or

transfer of the property where the loss OC

curs before the estate vests in the trustee.

Fuller v. N. Y. F. Ins. Co. [Mass] 67 N. E

879.

Delivery. fraudulently procured. ‘
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Notice of foreclosure or other legal proceedings instituted which may affect

insured’s title may be required." On commencement of such proceedings, the

policy may provide that the insurance terminate, in which case the insured should

apply for cancellation of the policy and return of unearned premium.“

Where there is no provision that a policy shall be void on beginning of fore

closure proceedings by the mortgagee to whom loss is payable, such mortgagee may

recover, though there is a condition that in case of foreclosure proceedings with

out notice to the company the policy should be void.”

Iron safe clauses—For the purpose of avoiding fraud, clauses are inserted in

the policy requiring insured to keep correct books and invoices in a fireproof safe.

Such provisions are valid,“ and compliance is a condition precedent to recovery.“2

The invoice to satisfy this provision must be sufficiently specific to show the con

dition of the stock,” and such invoices must be kept, though their production is

not insisted on.“ Inadvertent omission to place them in the safe will not aid

insured," but if while in the safe they are destroyed through its not being fire

proof, the insured has complied if he believe that the safe fulfilled the require

ments of the policy.” Books of third persons will not satisfy a provision for the

production of books by insured, though showing the facts required to be shown by

the insured’s books." >

Increase of risk—Notice of increased hazard must be given to the insurer

when the policy so stipulates," and the insured must avoid any change in the

premises which will increase danger.” Use of a portable engine within a pre

scribed distance of buildings insured, in a permanent manner as is necessary to

the filling of a silo, is a breach of warranty against such use.1 A provision that

87. German M. F. Ins. Co. v. Fox [Neb.] 96

N. W. 652.

88. Proceedings of which insured acquired

knowledge at any time before loss are in

cluded. Del. Ins. Co. v. Greer [C. C. A.) 120

Fed. 916. A stipulation concerning notice of

sale by virtue of any mortgage, is inopera

tive in Louisiana, since there is in such stat

ute no extra Judicial enforcement of the

mortgage. Stenzel v. Pa. F. Ins. 00., 110 La.

1019. Commencement of foreclosure proceed

ings does not include waivers of legal delays

and other waivers of a. nature to greatly ta

cllitate and expedite judicial proceedings “if

begun. Id. Where the insurer has notice of

entry of :1 Judgment and issuance of execu

tion thereof, notice of the sherii‘t's adver

tisement for sale, is unnecessary. Ulysses

Elgin Butter Co. v. Home Ins. Co., 20 Pa.

Super. Ct. 320.

80. Hayes v. U. S, F. Ins. Co.. 132 N. C.

702.

90. Henton v. Farmers' & M. Ins. Co.

[Neb.] 95 N. W. 670.

91. Iron sate clauses are held reasonable

and valid. Maupin v. Scottish U. & N. Ins.

Co.. 53 W. Va. 557.

02. Keet-Rountree Dry Goods Co. v. Mer

cantile Town M. Ins. CO. [110. App.] 74 S. W.

469.

93. A provision for the keeping of an in

ventory is not complied with unless the in

ventory is such that from its inspection one

familiar with the business may readily de

termine the character of the articles on hand.

a mere summary of the stock of goods is not

sufficient. Del. Ins. Co. v. Monger [Tex. Civ.

App.] 74 S. W. 792. A provision for the keep

ing of books is complied with where the

books will fairly show a man or ordinary

intelligence all purchases and sales for cash I

and credit. Conn. F. Ins. Co. v. Clark, 24

Ohio Circ. R. 33.

04. Robinson v. Aetna. F. Ins. Co. [Ala]

34 So. 18.

05. It the policy stipulates that insured

shall keep a. set or books and produce them

in case of loss, he is not excused by the de

struction of the books in the fire, his neg

ligence contributing thereto. Rives v. Fire

Ass‘n of Phila. [Tex. Civ. App.] 77 S. YV. 424.

96. Where the insured believes that the

safe is fire proof and it is of the kind usu

ally understood to be so. Underwriters' Fire

Ass'n v. Palmer [Tex. Civ. App.] 74 S. W.

603.

97. Rives v. Fire Ass'n of Phila. [Tex.

Civ. App.] 77 S. W. 424.

98. On a policy against flooding of a build

ing by an automatic sprinkler. a. provision

that notice shall be given of any defect mak

ing the sprinkler system more hazardous. is

limited to defects in the sprinkling machine.

Werthelmer Swarts Shoe Co. v. U. S. Cas

ualty Co.. 172 M0. 135.

99. Temporary displacement of a sprink

ling system through freezing is not an in

crease oi' risk relieving the insurer from lia

bility where extra care has been taken in

watching the plant and immediate steps

adopted to repair it and the repairs were not

a change in the system discharging the in

surer. Cummer Lumber Co. v. Associated

Mfrs. Mut. Fire Ins. Corp., 173 N. Y. 63!.

1. Though the insurance covers engines.

shutting and belting. where there were oth

er engines located within one o! the insured

buildings. An upright portable engine used

in operating an ensilage cutter is a "steam

tarm engine." Wilson v. Union Mut. Fire

Ins. Co. [Vt.] 55 Atl. 662.
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the policy shall be void, if the hazard be increased by any means within the con

trol of the insured, does not modify the efi'ect of clauses referring to other spe

cific means.2

Guarding against extra hazard are conditions against vacancy,” inoperaiion

of machinery,‘ and requiring permits for alterations and repairs.‘

Keeping of gasoline or other explosives is generally authorized by special per

rnit,‘ and violations of restrictions against such keeping are fatal, though by a

tenant without insured’s' knowledge." Gasoline and increase of hazard clauses are

to be construed separately, hence the keeping of gasoline may avoid a policy with

out regard to increase of risk or resultant loss.a

Watchmen—Temporary absence of a watchman will not avoid a policy if in

sured has acted with due diligence.”

Conditions against release of 'cIaims against persons causing loss must be com

plied with.“

Protection from further damage after the fire loss, where stipulated in the

policy, is a condition precedent to recovery unless waived.u
The appointment of

a receiver in bankruptcy does not remove the insurer’s right to have the property

cared for by insured.12

Condition of health.—As a general rule, statements of the insured as to con

dition of health leading to the issuance of the policy are regarded as material and

must be true." Warranties as to absence of bodily or mental infirmities and as to

sound mental and physical condition except as stated may be exacted.“ Cases in

which particular representations as to health have been considered are grouped

:- Thuringia Ins. Co. v. Norwaysz, 104 Ill.

App. 390.

3. A temporary vacation during a change

of tenants is not such a vacation as will

avoid the policy, where the property was in

sured as in the possession of the tenants.

Unreasonable time not elapsing. Union Ins.

Co. v. McCullough [Neb.] 96 N. W. 79. Breach

of condition against vacancy or change of

occupancy while a ground of forfeiture does

not of itself avoid the policy. Hunt v. State

ins. Co. [Neb.] 92 N. W. 921.

4. A provision that the policy shall be

void if the property insured is not operated

for more than a specified length of time.

avoids the policy after expiration of a long

er period during which the property has re

mained idle by permission of the company.

though the time fixed in the policy has not

expired alter the termination of the permit

ted period. El Paso Reduction Co. v. Hart

ford Fire Ins. Co.. 121 Fed. 937.

5. A reasonable limitation as to the time

in which mechanics may be employed in the

insured building in alterations or repairs, is

applicable. though the work done is reason

ably necessary for the ordinary repair and

preservation of the property. Fifteen days

is a reasonable limitation. German Ins, Co.

v. Hearne [C. C. A.] 117 Fed. 289, 59 L. R. A.

492. Rubbing and polishing woodwork, re

gilding light fixtures, reburnishing, plumb

ing and repairing defects in plastering and

spouting, are repairs, within the meaning of

the limitation as to the time for which me

chanics may be employed in repairing insured

premises. Id.

6. "Keeping of gunpowder or explosives,“

covers manufacturing flash light powder.

1.1th v. Royal Ins. Co.. 205 Pa. 159.

1. Thuringia. Ins. Co. v. Norwaysz, 104 Ill.

App. 390.

8. Evidence held to show a sufllcient keep

ing of gasoline to avoid a. policy. Norwaysz

v. Thuringia. Ins. Co., 204 Ill. 334.

0. The obligation is fulfilled by the em

ployment of competent men for the purpose

though one of them leaves without the

knowledge or consent of the insured and a

fire occurs during his absence. McGannon v.

Miliers‘ Nat. Ins. Co., 171 M0. 143.

10. A stipulation that a contract should

not be made whereby anyone should not be

liable for act or neglect causing a fire, is

avoided by a. stipulation in the lease under

which insured holds stipulating that risk of

fire through the proximity of the lessor's

railroad track is assumed by the lessee.

Kennedy v. Iowa State Ins. Co., 119 Iowa, 29.

A condition by which insured agrees not to

enter into any special agreement releasing

carriers from their common law or statutory

liabilities, if broken, avoids the policy not

withstanding e. loss of goods in transit was

by a. fire of incendiary origin for which the

carrier was not liable. Bloomingdale v. Col

umbia Ins. Co., 84 N. Y. Supp. 572.

11. Thornton v. Security Ins. Co., 117 Fed.

773.

12. Fuller v. New York Fire Ins.

[Mass.] 67 N. E. 879.

13. Jeffrey v. United Order of Golden

Cross, 97 Me. 176. Within the meaning of

act June 23. 1885. P. L. 184, are questions as

to good health, last attendance of physician,

nature of complaint for which consulted,

spitting of blood. and serious illnesses. Mur

phy v. Prudential Ins. Co., 205 Pa. “4. Con

sultation of a physician and absence of liver

diseases. Flippen v. State Life Ins. Co., 30

Tex. Civ. App.,362.

14. Standard L, 8: A. Ins. Co. v. Sale [C. C

A.) 121 Fed. 664.

C0.
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in the notes."

conttact.m

A change of health after issuance of the policy does not afiect the

Attendance of p71ysicians."——Treatuient for temporary indisposition need not

be stated.“ There is a conflict of authority as to whether insured must have sum

moned the physician.“

Miscellaneous statements.--The cases as to materiality and efiect of other

statements, concerning such matters as family history,“0 occupation,21 habits and

use of intoxicants,22 and other applications for insurance,” or rejection thereof, are

grouped in the notes.“

Notice of post mortem, though required, need not be given unless shown to be

material.”

(§ 12) 0'. Waiver or estoppel as

15. Sound health means freedom from sen

sible disease and apparent derangement of

functions by which health may be tested

iJefiirey v. United Order of Golden Cross, 97

Me. 176). or the absence of any vice in the

constitution or disease of a serious nature

having a. direct tendency to shorten life in

distinction to a. temporary ailment or in

disposition (Packard v. Metropolitan Ins. Co.

[N. H.] 54 A. 287; Clemens v. Metropolitan

Life Ins. Co., 20 Pa. Super. Ct. 567). Bodily

infirmity must be somOthing amounting to an

actual inroad on physical health. Black v.

Travellers' Ins; Co. [C. C. A.] 121 Fed, 732.

Evidence of receipt of sick benefits from

benefit society and cessation of work under a

doctor‘s advice, does not falsify a warranty

of good health, where it appears that the

insured was free from organic disease. Cle

mens v. Metropolitan Life Ins. Co., 20 Pa.

Super. Ct. 667. A warranty of physical

soundness is not broken by the fact that the

applicant’s leg is slightly curved and on

that account more susceptible to inflamma

tion in case of accident. Md. Casualty Co. v.

Gehrmann. 96 Md. 634. Vi'here answers are

warranties, insured must in case of doubt as

to whether he has been an inmate of a hos

pital, give a complete statement of the fact

or state that he does not know. The fact

that insured has been sent by a physician to

a hospital in order that he might get good

bed and board indicates that he has been an

"inmate." Farrell v. Security Mut. Life Ins.

Co. [C. C. A.] 125 Fed. 684.

10. Grier v. Mut. L. Ins. Co., 132 N. C. 542.

17. Attendance of physicians concealed

from the insured will avoid the policy. Moore

v. Mut. Reserve Fund Life Ass'n [Mich.] 95

N. W. 573. A warranty as to the name of the

physician in attendance during a most re

cent illness, is not broken by giving the name

of one of two physicians in attendance. the

name given being that of the one in attend

ance during the latter and greater portion

of the illness. Franklin Life Ins. Co. v. Gal

ligan [Ari-c] 73 S. W. 102.

13. Blumenthal v. Berkshire Life Ins. Co.

[Mich.] 96 N. W. 17. Attendance during a

slight bilious fever need not be mentioned.

Franklin Life Ins. Co. v. Galligan [Ark.] 73

S. W. 102.

19. Statement of non-attendance of phy

sician is falsified. though insured objected to

the doctor being sent for and did not till-{#

his medicine. though she allowed him to ex

amine and prescribe for her. Flippen v

State Life, Ins. Co.. 30 Tax. Civ. App. 362.

A warranty that insured had been attended

to misrepresentations, breaches of war

by a certain named physician is not broken

by the fact that. during a. slight ailment, an

other physician had been called by insured's

wife over his objection it not appearing

that his medicine was taken or his course of

treatment followed. Crosby v. Security Mut.

Life Ins. Co.. 86 App. Div. [N. Y.] 89.

20. Statement by applicant that sister died

from kidney inflammation when in fact she

died from chronic pneumonia. is not prim-a

facle material. New Era. Ass'n v. MacTav

ish [Mich.] 94 N. W. 599.

21. Abandonment or occupation is not

shown by cessation therefrom after six

months, there being no engagement in a dif

ferent occupation. Falsifying a, statement

that applicant's occupation was labor in a

rolling mill. Clemens v. Metropolitan Life

Ins. Co., 20 Pa. Super. Ct. 567.

22. To falsify a. negative answer to a ques

tion of “Have you ever used spirits, wine or

malt liquors to excess?" there must. be more

than a showing that insured had sometimes

but not habitually drunk to excess. Provi

dent Sav, Lite Assur. Soc. v. Exchange Bank

[C. C. A.] 126 Fed. 360. Proof of occasional

excess does not show a breach of warranty

{is to the use of intoxicants where the form

of question indicates that the information

sought was the applicant's habit or practice.

Equitable Life Assur. Soc. v. Liddell [Tex.

Civ. App.] 74 S. W. 87. Where the policy re

quires insured not to use intoxicating liquors

to excess, an instruction is erroneous which

leaves to insured the determination of what

is an excessive use. Union Life Ins. Co, v.

Jameson [1nd. App.] 67 N. E. 199.

23. A prior application for insurance must

be disclosed. though conditional and not to

become operative as a request for insurance.

unless insured afterward decided that he de

sired a policy, if he should be accepted as a

risk. Webb v. Security Mut. Life Ins. Co.

[C. C. A.] 126 Fed. 635.

:4. Unfavorable reports by physicians in

several instances and rejections concealed

from the insured will avoid the policy. Mom-e

v. Mutual Reserve Fund Life Ass‘n [Mich.] '95

N. W. 573.

25. The insurer was immediately notified

of the post mortem and an offer of another

post mortem made and there was no showing

ili'it the first examination disclosed facts

that would have been hidden on the second.

and the first was held under circumstances

rendering doubtful plaintiflf‘s knowledge or

consent. Loesch v. Union C. & S. Co., 176

Mo, 654.
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raniy or condition subsequent—There can be no waiver without knowledge.“ The

insurer is charged with knowledge of the facts disclosed in a prior application which

is referred to." The president of the company may waive a breach of warranty

in the absence of a by-law showing that he does not possess the authority usual to

his oilice.28 In many states knowledge of the soliciting agent is deemed knowl

edge of the insurer, estopping it from setting up facts known to the agent at the

time of issuance of the policy as a ground of forfeiture,” though the application

states that only a general agent may make contracts relative to risks, and that

waiver of conditions must be indorscd on the policy,“ and the same doctrine is held

to apply to facts coming to the knowledge of the soliciting agent after the issuance

of the policy,“1 though not universally."2

Knowledge of a broker soliciting insurance and placing his orders with the

insurer’s agent will not work a waiver of a requirement of sole and unconditional

26. Evidence of waiver. see post. § 20 C.

Where a. fraudulent concealment by the

agent in issuing a policy to himself is not

known at the time negotiations for payment

are entered into, such defense is not waived.

Firemen's Fund Ins. Co. v. McGreevy [C. C.

.A.] 118 Fed. 415. Payment of a portion of

the loss to a mortgagee does not waive

change of ownership. Cottom v. National

Fire Ins. Co.. 65 Kan. 511, 70 Fee. 357. A

provision against incumbrance by chattel

mortgage is not waived by indorsement mak

ing the loss payable to the mortgagees as

their interest might appear. where it is not

shown that the insurer had knowledge of

‘the fact that the persons to whom the in

iiorsement was made were mortgagees. At

las Reduction Co. v. New Zealand Ins. Co.,

121 Fed. 929.

27. Rhode v. Metropolitan Life Ins.

[Mich] 93 N. W. 1076.

28. Traders' Mut. Life Ins. Co. v. Johnson,

200 Ill. 359.

2!). Hunt v. State Ins. Co. [Neb.] 92 N. W.

921. Soliciting agent‘s knowledge is within

a statutory provision that mistakes, errors.

or fraudulent statements oi‘ which the agent

or company has knowledge. shall not vitiate

the insurance [Rein St. § 32651. North Amer

ican Acc. Ins. Co. v. Sickies, 23 Ohio Circ. R.

.591. Knowledge of other insurance. Stage

v. Home Ins. Co.. 76 App. Div. [N. Y.] 509;

Herbert v. Standard Life & Ace. tns. Co..

23 Ohio Ciro. R. 225. Knowledge that there

was a doctor's oflice in the building and that

Plaintiff had no iron sate. Phoenix Ins. Co.

v. Bundle. 81 Miss. 720. Condition of in~

sured's title. Gerringer v. N. 0. Home Ins.

Co., 133 N. C. 407; State Mut. Ins. Co. v.

Iiatourette [Ark] ’H S. W. 300. Knowledge

that insured is only a. vendee in possession.

Brook. v. Erie Fire Ins. Co.. 76 App. Div.

[N. Y.] 275. There is no fraud in a. repre

sentation that insured in the owner of the

land on which the property is situated. where

the agent is informed that notes for the

purchase money are not yet paid. Under

writers“ Fire Ass'n v. Palmer [Tex. Civ.

App] 74 S, “I. 603. Misrepresentation as to

ownership does not cause a policy in a. mu

tual insurance company to be void. where

a building and personal property therein

ownsd by a. tenant are insured in a mutual

Company. the application being signm] by -,

name indicating joint ownership by the hue

band of the tenant at the suggestion of the

Co.

Curr. Law. Vol. 2—33.

agent who knew the several interests in the

property. Farmers‘ Mut. F. & L. Ins. Co. v.

“‘ard. 24 Ohio Circ. R. 156. Statements of n

cashier of a mortgagee bank that no mort~

gage was claimed on the strength of which

the agent with knowledge of the mortgage

issues the policy. operate to show a waiver

of a condition against encumbrance. Bren

ner v. Conn. Fire Ins. Co. [Mo. App.] 74 S.

W. v406. Representations that buildings in

tended for smallpox patients were occupied

by a. city sexton. De Soto v. American Guar

anty Fund Mut. Fire Ins. Co. (Mo. App.] 74

S. W. 1. Railroad ticket agents authorized

to solicit accident risks may waive restric

iions against insurance of cripples. Stand

ard Life & Acc. Ins. Co. v. Holloway, 24 Ky.

L. R. 1856. 72 S. W. 796. A statement Of an

agent soliciting a. policy of credit insurance

that a question as to the statement of losses

applied only to losses of customers rated in

the book of a certain commercial agency.

may estop the insurer from asserting that

the policy was avoided by a. misrepresenta~

tion. The question is for the Jury. Carroll

ton Furniture Mfg. Co. v. American Credit

Indemnity Co. [(3. C. A.] 124 Fed. 25. Where

at the time of receipt of the application and

delivery of an accident policy the insurer's

agent knew that insured had made claim

against another accident company for in

demnity and that anflaccident policy held by

him had been canceled. a breach of warranty

to the contrary is waived. Carr v. Pacific

Mut. Life Ins. Co. [Mo. App.] 75 S. W. 180.

An agent issuing a certificate on an applica

tion signed by the brother of insured. waives

a by-law requiring personal signature.

Thornburg v. Farmers' Life Asl'n [Iowa] 98

N. W. 105.

30. Local agent who wrote out. counter~

signed and delivered the policy. Continental

Fire Ass'n v. Norris, 30 Tex. Civ. App. 299. -

81. Knowledge of an agent of the com

mencement of foreclosure proceedings will

estop the company from aserting a ground

of forfeiture. Benjamin v. Palatine Ins. Co..

80 App. Div. [N. Y.] 260. Knowledge that

insured has made a. contract to sell the

property. Ormsby v. Laciede Farmers' Mut

F. 8; L. Ins. Co. [Kan App.] 72 S. W. 139.

32. Notice that gasoline in being kept on

the premises does not effect a. waiver of the

right to forfeit therefor. Cassimus v. Scot

tish Union & Nat. Ins. Co., 136 Ala. 25‘.
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ownership.” Mutual insurance companies may be bound by the acts of their agent

in waiving conditions of the policy.“

Policies containing condition against waiver of their terms are variously con

strued. It has been held that such provision may be waived in the same manner

as any other,“ or may refer merely to alterations after the contract becomes bind

ing;M but it has been held also that provisions requiring waiver of conditions to

be indorsed on the policy are a binding limitation on local agents," and that an

attempt to show an oral waiver is an attempt to vary the terms of the contract."

False statements by agent.—On the principle that the soliciting agent acts for

the insurer and not the insured rests the rule that insured is not responsible for

misstatements knowingly inserted in the application by the agent or medical ex

aminer." The rule will not apply to another insurer 'Which issues a policy on

the basis of the same application.‘0 The insured is not liable for a mistake of the

agent,‘1 and is not bound to see that he acts in good faith.“ If the application

is signed by insured without knowledge of the fraud, the company cannot defend,

though it provide that the statements of the insured therein shall be warranties.“

Provisions in the policy that the solicitor is to be regarded as the insured’s

agent, while inefiectual to render him such, may place the duty on insured of see

ing that the application is correct.“ Under such a policy, untrue answers entered

33- .MCGrath 7- Home Ins. Co.. 84 N. Y. insurance is encumbered by chattel mort

Supp. 374. gage. the policy was to be void, is not open

34. Companies organized under Rev. St. to construction. Hammell v. Insurance Co.

1899. c. 119, art. 10. Ormsby v. LaClede of Pa., 24 Ohio Circ. R. 101. The insurer is

Farmers' Mut. F. & L. Ins. Co. [Kam App.] not estopped from benefiting by a provision

72 S. W. 139. Description of the risk as a against the keeping of gasoline by the tact

dwelling, under direction or the agent. will that the agent states that such right is con

estop the company though there is a statu- (erred by a clause insuring such other mer

tory provision that waiver of condition must chandise as is usually kept in similar stocks,

be indorsed on the application and policy there being no allegation that plaintifl was

[Rev.St.§8091]. Ross-Langford v. Mercantile ignorant, could not read or understand the

Town Mut. Ins. Co.. 97 Mo. App. 79. policy or was deceived or misled. Cassimus

35. Provision that waiver must be in writ- v. Scottish Union & Nat. Ins. Co.. 135 Ala. 256.

ing. Lutz v. Anchor Fire Ins. Co. [Iowa] 89. Hayes v. Saratoga & W. Fire Ins. Co..

94 N. W. 274. Adjustment and unconditional l 81 App. Div. [N. Y.] 287; Provident Sav. Life

promise to pay a loss with full knowledge Assur. Soc. v. Cannon, 201 Ill. 260: Fidelity

of the forfeiture. may amount to s waiverlMut. Fire Ins. Co. v. Lowe [Neb.] 93 N. Vi'.

of failure to comply with promissory war- 749; Parrish v. Rosebud Min. 8:. Mill. Co.

rarities. Tillis v. Liverpool & L. 8: G. Ins. [Ca1.] 71 Pac. 694. Stating no encumbrance.

Co. [Fla.] 35 So. 171. Consent to transfer of Ormsby v. LaClede Farmers' Mut. F. & L.

property may be oral. Home Mut. Ins. Co. v. Ins. Co. [Kan. App.] 72 S. “I 139. Describ

Nichols [Tex. Civ. App.] 72 S. W. 440. Other . ing the premises as a. dwelling. where they

insurance. Kotwicki v. Thuringia Ins. C0.iwere in tact occupied as a. meat market.

[Mich] 95 N. W. 976. A general agent may'Mead v. Saraioga &. W. Fire Ins. Co.. 81

waive any stipulations in the policy. not- App. Div. [N. Y.] 282. Evidence held to

withstanding a clause in the policy torbid- show that a. mistake in the ownership of

ding it. Gwaltney v. Provident Sav. Lite property insured was not due to negligence

Assur. 800., 132 N. C. 925. of insurer. McCarty v. Hartford Fire Ins.

38. A provision in a. policy of insurance Co. [Tex. Civ. App.] 75 S. W. 934. State

that waiver of any of its provisions must be ments written by examining physician.

in writing, signed by chiet officers of the Franklin Life Ins. Co. v. Galligan [Ark.] 73

company and attached to the policy does not. S. W. 102.

refer to changes in the blank form of the' 40. Parrish v. Rosebud Min. & Mill. Co.

policy before it becomes binding on thei[Cal.] 71 Pac. 694.

parties. and does not limit the authority of 41. Omission ot a joint owner will not

an agent to make a. contract with a mortgage avoid the policy. Title being in husband and

clause. State Ins. Co. v. Hale [Neb.] 95 N. wife. the agent having full knowledge, and

W; 473. ' Persons dealing with an agent are insured having made no misrepresentation.

not bound by hidden restrictions or restric- Carnes v. Farmers' Fire Ins. Co.. 20 Pa. Super.

tions in the policy subsequently issued as Ct. 634.

to acts concerning the application. Fidelity 42. Though the application is attached to

Mut. Fire Ins. CO. V- Lowe [Neb.] 93 N. W. the policy which is delivered. Otte v. Hart

749. i'ord Life Ins. Co.. 88 Minn. 423.

37. Hunt v. State Ins. Co. [Neb.] 92 N. W. 43. Otte v. Hartford Life Ins. Co.. 83 Minn.

927. 423.

88. An oral waiver of an iron safe clause 44 A provision that the solicitor o! insur—

at or before the issuance of the policy. Mau- ance and medical examiner ought to be re

pin v. Scottish Union & Nat. Ins. Co.. 53 W. garded as the agents of the insured and

Va. 557. A provision that if the subject of that any false, incorrect or untrue answer
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by the solicitor and by the medical examiner, if of the character made warranties

by the contract, avoid the policy.“

Examinm’s certificate—Statutory provision that a certificate of health by a

medical examiner or physician acting as such shall estop the insurer from set

ting up the defective health of insured at the time the policy went into effect, un

less the certificate is procured by the fraud or deceit of the insured, is regarded as

referring to the examiner’s certificate and not to the approval of his report by the

medical director who passes on his report.“

Delivery of the policy to insured, with knowledge of a right to forfeit, waives

such right." Delivery to the soliciting agent does not have such effect.“

Acceptance of premiums or assessments after knowledge works a waiver or es

toppel." But on acquiring knowledge, the insurer is not bound to return unearned

premiums,“ especially where the contract so provides.“ By statute in some states,

misrepresentations in the application cannot be made a defense unless the pre

miums accepted are deposited in court."

Delay in asserting.—-Forfeitures must be claimed within a reasonable time."

Admission of liability or proceedings looking toward a settlement operate as

a waiver of known grounds of forfeiture,“ but investigation of loss and determi

nation of amount of damages will not operate as a waiver of broken conditions,

where insured before investigation makes an express agreement to the contrary.5°

or concealment of the facts shall render the

policy void. will require the insured to take

notice of the limitations of the company's

agents. Dimick v. Metropolitan Life Ins. Co.

[N. J. Err. 8: App.] 55 Atl. 291.

45. This holding is not disturbed by the

common law of New York so far as answers

written by insurance solicitors are concerned,

they being such as the applicant himself

was at liberty to insert. Dimick v. Metro

politan Life Ins. Co. [N. J. Err. 8: App.] 55

Atl. 291.

46. Wood v. Farmers' Life Ass’n [Iowa]

95 N. W. 226.

47. Moore v. Mut. Reserve Fund Life

Ass'n [Mich.] 95 N. W. 573. Company is es

topped in the absence of fraud to assert that

the policy is void on account of non-payment

of premium or ill health. where the policy

itself provides that on approval of the ap

plication and issuance of the policy it is in

force from the day of application. Grier v.

Mut. Life Ins. Co., 132 N. C. 542. Where

agent of an accident insurance company

knowingly sells a. crippled person a policy.

the company cannot assert a. provision

against insurance of cripples. Standard Life

& Acc. Ins. Co. v. Holloway, 24 Ky. L. R.

1856, 72 S. W. 796. If an agent accepts a

risk with knowledge that the applicant is

not yet eligible and the certificate is deliv

ered on compliance with the condition as to

eligibility the status at the time of applica

tion cannot be asserted as a. defense. De

laney v. Modern Ace. Club [Iowa] 97 N. W.

91. Other insurance. Stage v. Home Ins.

Co., 76 App. Div. [N. Y.] 509.

48. Facts held not to show delivery to the

applicant. Mutual Ben. Life Ins. Co. v. Sin

clalr, 24 Ky. L. R. 1543. 71 8. W. 853.

49. Where answers as to health are me.

terially false but an agent required to in

vestigate the insured's health, knows the

facts and continues to collect premiums, the

false answers are waived though made with

an intent to deceive. Sun Life Ins. Co. v.

Phillips [Tex. Civ. App.] 70 S. W. 603. Ad

ditional insurance. Mississippi Home Ins.

Co. v. Dobbins, 81 Miss. 623: Mississippi Fire

Ass'n v. Dobbins, 81 Miss. 880.

50. Violation of iron safe clause of which

the insurer had no knowledge prior to the

loss. Robinson v. Aetna. Fire Ins. Co., 135

Ala. 650.

51. In order to resort to a. defense of sui

cide, the insurer need not tender back un

earned premium. where the policy provides

that in such event all payments shall be for

feited to the company; the defense then does

not amount to a rescission of the contract.

Dickerson v. Northwestern Mut. Life Ins. Co.,

200 Ill. 270.

52. Rev. St. 1899. 5 7891. Lavin v. Empire

Life Ins. Co. [Mo. App.] 74 S. W. 366.

53. Treating the policy as in force after

knowledge of facts on which a. forfeiture

may be claimed is a waiver. Hunt v. State

Ins. Co. [Neb.] 92 N. W. 921. Breach of a

condition against the keeping of gasoline.

Cassimus v. Scottish Union & Nat. Ins. Co.,

135'Ala. 256. Additional insurance. Swed

ish American Ins. Co. v, Knutson [Kan.] 72

Pac. 526.

M. A disclosure in garnishment by credit

ors of the beneficiary in which the insurer

states that it is not indebted to the bene

ficiary does not operate as a. waiver of false

warrants in the application though a later

statement of the breaches of warranty re

lied on was filed on a showing that when

the interrogatories were first answered a

full answer could not be given because (10

fendant was then engaged in investigation.

Moore v. Mut. Reserve Fund Life Ass'n

[Mich.] 95 N. W. 578. Iron safe clause.

Tillis v. Liverpool & L. & G. Ins. Co. [F121,]

35 So. 171. Consent to a. prior removal may

be given by acts and conduct of an ad

juster even after the loss. Montgomery v.

Delaware Ins. Co. [3. C.] 45 S. E. 934.

M. Hayes v. U. 8. Fire Ins. Co., 182 N. C.

702.
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Such agreement is valid though made after loss.“ A statement that the insurer

will not pay the gross amount of policies separately insuring a building and a

stock of merchandise does not waive a requirement for the keeping of an inven

tory of stock."

Payment to mortgagee—Where a policy provides for payment to a mortgagee,

notwithstanding certain breaches of conditions by the owner and for subrogation

of the insurance company to the rights of the mortgagee in case of any payment, a

waiver of forfeiture does not arise from a payment to the mortgagee of the amount

of the mortgage ;" nor is such waiver to be predicated on a payment to the insured

of a balance remaining after satisfying a foreclosure decree obtained by the mort

gagee, if such payment is made on an express agreement that it should be without

prejudice to the insurance company’s right to enforce payment of the judgmeni

of foreclosure which was assigned to it."

Proofs of loss.--Requiring the insured to prepare proofs of loss after knowl

edge of breach of conditions amounts to a waiver,” in the absence of agreement or

circumstance showing a contrary understanding,“ and where insured is not mis

led." Conditions precedent to the attaching of insurance under an open policy

are not waived by the exaction of additional proofs of loss by the insurer on dis

covery of the facts relating to such conditions."

Reliance on other dcfenscs.——It is also held that an assertion of definite

grounds of forfeiture is a waiver of other grounds.“ Where the insured is not

misled, a claim of absence of liability based on one particular violation of a policy

does not prevent the insurer from relying on breaches of other conditions."

§ 13. The risk assumed. Loss and comes of loss.“—The insurer may assert

that the policy does not cover the cause of loss, though he cannot defend on account

of falsity in the application."

Life insurance—Provisions that the policy shall be null and void in case of

a suicide, whether sane or insane, are not against public policy,“ and bar recovery

56. Iron safe clause. Keet-Rountree Dry

Goods Co. v. Mercantile Town Mut. Ins. Co.

(Mo. App.] 74 S. W. 469.

57. Keet-Rountree Dry Goods Co. v. Mer

cantile Town Lint. Ins. Co. [Mm App.] 74

8. TV. 469.

58. Vacancy without consent or com

mencement of foreclosure proceedings with

out notice. Wisconsin Nat. Loan 8: Bldg.

Ass‘n v. Webster [Wis.] 97 N. W. 171.

I'M. Wisconsin Nat. Loan & Bldg. Ass'n v.

Webster [VVisJ 97 N. W. 171. _

80. Concurrent insurance. Fidelity Mut.

Fire Ins. Co. v. Murphy [Neb.] 95 N. W. 702.

Where an adjuster with knowledge of non

compliance with an iron safe clause requires

the insured to make affidavit of the loss

without claiming the forfeiture there is a

waiver. Couch v. Home Protection Fire Ins.

Co. [Tex. Civ. App.] 1'3 3. ‘V. 1077.

01. Where the adjuster though denying,

liability on the ground of ownership advises

the preparation of pr0ofs of loss to prevent

:1 forfeiture. such facts do not establish a

waiver, though the proofs were received by

the company. Matthie v. Globe Fire Ins. Co.,

174 N. Y. 489. If the proofs of loss stipulate

that their furnishing shall not be a. waiver

of any rights of the company, a. breach of

condition is not waived by having the in

sured prepare such proofs. Curiae v. Tex.

Home Fire Ins. Co. [Tex. Civ. App.] 73 S. W.

831, 986. Furnishing of blank stating on its'

face that the company waived none of thei

conditions in the policy does not waiVe a;

condition forfeiting the policy in can. a, poet

mortem was held without notice to the in

surer. Loosen v. Union Casualty dz Surety

Co.. 176 M0. 854. A waiver of forfeiture on

the ground of solo and unconditional owner

ship is not shown by the fact that the in

surer demanded additional proof of loss after

knowledge of a. lien on the property for un

paid purchase money. Hartford Fire Ins. Co.

v. Enoch [Ax-1n] 7'! S. W. 899.

62. Loesch v. Union Casualty & Surety

Co.. 176 Me. 654.

83. Banco De Sonora v. Bankers' Mm.

Casualty Co. [Iowa] 95 N. W. 232.

04. Hence an insurer against loss in the

mails cannot assert that the package lost

was not deposited in the mail by an adult

'is required in the policy after denial of' lla

hlllty on other grounds. Banco De Sonora

v. Bankers‘ Mut. Casualty Co. [Iowa] 95 N.

W. 232.

65. Cassimus v. Scottish Union & Nat.

Ins. Co.. 135 Ala. 256.

66. Evidence of cause of loss. soc post.

g 20 C.

01'. An exception in an accident policy

against a liability for death resulting wholly

or partly from infirmity or disease, may be

raised as a defense notwithstanding statu

tory provisions against defenses on the

ground of fraudulent application [Rev. St, S

3625, 3626]. Aetna L. Ins. Co. v. Dorney, 68

Ohio St. 151.

08. N. W. M. Ins. Co. v. Churchill, 105 Ill_

App. 159, 164.
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where insured takes his own life other than accidentally, without regard to his

mental condition.” Such provisions are sell-executing]o and bind the benefi—

ciarv."

A statutory provision providing that suicide shall not be a defense, unless con

templated at the time of making application for the policy, covers self-destruction

while insane." Such a statute does not prevent accident companies from contract

ing that a smaller amount shall be payable in case of death by suicide than in case

of death by accidental and involuntary causes."

Where insured, though innocent, is legally executed for a crime, no liability

arises on the policy.“

Accident insurance—Definitions of accident should not eliminate the ele

ment of chance." Death from disease, a natural though not necessary consequence

of an accidental physical injury, is a death from accident," and diseased condition

of an organ rendering an accident more likely does not prevent the accident from

being “independent of all other causes” ;" but under an exception against injuries

received in consequence of being under the influence of or affected by or resulting

directly or indirectly irom diseases or bodily infirmity, recovery cannot be had

for I. fall from a window while delirious." Specific exceptions do not limit a

general exception of a different- nature." Accident policies frequently require

that death or injury must result from “external, violent and accidental means.”

For the interpretation of this and similar phrases, see the footnotes ;8° so for re

quirements of external and visible marks of injury," limitations against death or

injury from poison or things taken internally," death or injury from voluntary

fl- Clarke v. Equitable L. Assur. Soc. [C.

C. A.] 113 Fed. 374.

70. "It the insured shall die by his own

hand whether sane or insane" then the policy

shall be null and void. Dickerson v. N. W

M. L. Ins. Co.. 102 Ill. Ann. 280.

71. Dickerson v. N. W. M. L. Ins. Co., 102

Ill. A99. 280. ‘

72. Rev. St. Mo. 1879, I 5982. Knights

Templarl‘ & M. L. Indemnity Co. v. Jarman,

187 U. S. 197.

78. Rev. St. Mo. 1899, i 7896.

v. Aotno. L. Ins. Co.. 125 Fed. 269.

74. Burt v. Union Cent. L. Ins. Co.,

U. 8. 862.

75- Error to define an accidental cause

as one which may happen by chance. Smo

use v. Iowa. State Traveling Men's Ass'n, 118

Iowa. 436.

76. Blood poisoning following an accl

dental scratch. Delaney v. Modern Acc. Club

[Iowa] 07 N. W. 91. Rheumatism. Travel

ers' lns. Co. v. Hunter. 30 Tex. Civ. App. 439.

77. Rupturing ot cancerous kidney. Fet

ter v. Fidelity & Casualty Co.. 174 M0. 256.

78. The delirium is the proximate cause

of the injury. Carr v. Pac. M. L. Ins, Co.

(Mo. App.] 75 B. W. 180.

70. Where there is a list of specified ex

ceptions. such as intoxicants. anaesthetics,

vertigo. ctc.. acts resulting from which are

not insured against a subsequent exception

of "any diseases or bodily infirmity" is not

limited by the preceding specifically stated

exceptions they not being of the same na

ture or kind. Carr v. Pac. M. L. Ins. Co.

[Mo. App.] 75 S. W. 180.

80. Death from septic peritonitis result

ing from bicycle riding is excluded. Appel

v. Aetna L. Ins. Co.. 86 App. Div. [N. Y.] 83.

Death through being struck by a car while

crossing n railroad track creates liability

(Payne v. Fraternal Acc. Asa'n, 119 Iowa,

Whitfield

18?

342) or death from dilation of the heart

resulting from a. strain in lifting a weight.

such an insured had been accustomed to lift

without difficulty (Horstall v. Pac. M. L Ins.

Co., 32 Wash. 132. 72 Pac. 1028). Policy held

to render the insurer liable for death from

accident, though the accident did not produce

immediate total and continuous disability.

Rorick v. Ry. O. & E. Ace. Ass’n [C. C. A.]

119 Fed. 63.

81. Visible marks of injury on tho bod?

are afforded by a redness of the brain tissue

disclosed by the autopsy or by death of the

body. Union C. & S. Co. v. Mondy [Colo. App.]

71 Fee. 677. That after an accident deceased

became deathly sick and pale, his hands

and feet became cold and perspiration stood

out on his face and hands. and that on the

day after his skin which previously had

been ruddy. became a bluish gray color and

remained so until his death. furnishes visi

ble. external marks. Horstall v. Pac. M. L.

Ins. Co.. 32 Wash. 132. 72 Pee. 1028.

52. An exception of injuries resulting

from poison or anything taken accidentally

or otherwise taken. administered, absorbed

or inhaled does not cover medicine. even

though it contain poison or anything taken

or administered in good faith to alleviate

physical pain even though it results in un

expected and unintentional death. Dezell v.

Fidelity & Casualty Co.. 176 Mo. 253. Cou

trn, Kennedy v. Aetna L. Ins. Co. [Tern Civ.

App.] 72 S. W. 602. Does not allow recov

ery for infection of the eyes resulting from

accidental contact with poison ivy. Pre

ferred Aoc. Ins. Co. v. Robinson [Flzu] 33 So.

1005. Covers death resulting from the cat

ing- of oysters. which whether poisonous or

not. or taken accidentally or not. were con

sciously and voluntarily swallOvved by in

sured. Md. Casualty Co. v. Hudgins [Tom]

76 S. W. 745.
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C- J?—

exposure to danger,” or while engaging in a more hazardous occupation,“ or from

causes intentionally or voluntarily encountered by insured."

Heallh insurance—If insured has two diseases, one of which is insured against,

either of which is sufficient to disable him entirely from transacting his business,

he may recover."

Fire insurance.—Liability exists for all loss occasioned directly by the fire.

though it happens during or after the extinguishment thereof." Negligence of the

insured or his agent contributing to the loss is not a defense.” Where a husband

and wife join in an application for insurance on the wife’s property, the wife’s

right to the proceeds is not affected by the wrongful acts of the husband in set

ting fire to the property without her knowledge."

A rider allowing removal of goods, providing that during removal the prop

erty shall be insured in each location, does not insure the goods while in transit."°

A policy stipulating against liability for loss by explosion of any kind unless

fire ensue imposes no liability for loss by concussion caused by an explosion in a

neighboring building..1

83. Involuntary is not equivalent to un

designed or unintentional in describing

movement causing rupture of blood vessel.

Smouse v, Iowa State Traveling Men's Ass'n.

118 Iowa. 436. One rightfully crossing a

railroad track at a point recognized as a

thoroughfare, is not “walking or being on

a railroad bridge. road-bed or location" vio

lating the laws or rules of the corporation.

Payne v. Fraternal Acc. ABs'n. 119 Iowa. 342.

An exception against accident while walking

on a. railroad road bed, covers a portion of

the track long used by the residents of the

neighborhood as a. common pathway without

objection on the part of the railroad. Wein

schenk v. Aetna h Ins. Co., 183 Mass. 312.

An instruction that to bring a case within

the exception of an accident policy it must

appear that insured was walking or being

on the road bed of a railroad voluntarily, is

sufficient though plaintiff contends that in

sured was not voluntarily on the road bed

at the time of the accident if he had fallen

down and was unable by reason of inability

to move to get out of the way quickly

enough to escape injury. Id. Passing from

one car to another of a vestibulcd train will

not be a forfeiture of an accident policy.

Insured was thrown from an open door of

the vestibule and it was not shown that he

should have known that the door was open.

Robinson v. U. 8. Ben. Soc. [Mlch.] 94 N. W.

211. Attempt by young. vigorous traveling

man to board a train running from eight to

ten miles an hour is voluntary or necessary

exposure to danger or to obvious risk of in

jury. Small v. Travelers” Protective Ass'n

[Ga.] 45 S. E. 706. Exception of injury in

“entering or trying to enter a moving con

veyance" covers a sudden starting of a car

just as plaintiff had got on its steps. Trav

eiers' Ins. Co. v. Brookover [Ark.] 71 S. W.

246. Evidence held not to show voluntary

exposure to danger in cleaning a gun. Un

ion C. & S. Co. v. Goddard, 25 Ky. L. R. 1035,

76 S. W. 832.

Injuries received while hunting do not in

clude injuries received while helping make

a fire on a hunting expedition (Wilkinson v.

Travelers' Ins. Co. [Tex. Civ. App.] 72 S. W.

1016). or while cleaning a gun after a hunt

ing trip (Union C. & S. Co. v. Goddard. 25‘

Ky. L. R. 1035, 76 S. W. 8321. y

84. WVhere it is stipulated that riding a

bicycle for pleasure is not an occupation, one

injured while incidentally riding a bicycle.

was not engaged in a more hazardous occu

pation or exposure. Comatock v. Fraternal

Acc. Ass'n, 116 Wis. 382. A classification of

“cattle shipper and tender in transit" as

more hazardous. does not include a "tender

of horses in transit." Brock v. Brotherhood

Acc. Co. [Vt.] 54 Atl. 176.

85. A provision that the insured shall not

be liable for injury received from fighting

or scuffiing. etc., in the absence of any qual

ification, may be assumed to refer to alter~

cations for which the insured is in some dev

gree to blame and in which he is to Some

degree at least a voluntary participator.

Dismissal of complaint on ground that suciv

provision in a policy of accident insurance

was shown by plaintiff’s testimony to be

violated. held error. Coles v. N. Y. Casualty

Co., 87 App. Div. [N. Y.) 41. A stipulation

as to injuries intentionally inflicted on him

self by insured or by any other person cov

ers injuries received by the insured through

retaliation of a person on whom insured was

making an unjustifiable assault. Fidelity &

Casualty Co. v. Smith [Tex. Civ. App.] 1'1

S. W. 391. Injuries received from breaking

a. blood vessel in attempting to remove a

night-shirt are deemed to be voluntary.

Smouse v. Iowa State Traveling Men's Ass'n.

118 Iowa, 436.

86. Existence of prostatitis as well as dia

hetes insured against. Travelers' Ins. Co. v.

Duvall. 25 Ky. L. R. 137. 74 S. W. 740.

87. Plaintiif is entitled to an instruction

that if his goods are damaged by water or

chemicals thrown thereon by a fire extin

guisher or from being trampled on or

thrown about in efforts to put out the fire.

such damages are covered by the policy.

Cohn v, Nat. Ins. Co.. 96 Mo. App. 315.

88. Scottish U. & N. Ins. Co. v. Strain. 24

Ky. L. R. 958. 70 S. W. 274.

81). Union Ins. Co. v. McCullough [Neb.]

96 N. W. 79.

90. Goodhue v. Hartford F. Ins. Co.

[Mass] 67 N. E. 645.

91. Hustace v. Phenix Ins. Co.. 175 N. Y.

292. Where the policy exempts the company

from liability for loss occasioned by explo

sion and confines loss from fire resulting

from explosion to damages actually occa

sioned by the fire. an instruction properly
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Plate glass insurance—Damages resulting from a gasoline vapor explosion are

not from fire, though the gas is ignited by a match or light 3" but a breaking from

such an explosion is not covered by an exception against damages sustained by

the “blowing up of the building.”"

The fact that there is a hole in the glass at the time of the issuance of the

policy does not show that a later break was in consequence of or connected there

with."

Casualty insurance.—A limitation that the policy does not cover loss from

assured’s neglect to use all reasonable means to preserve the property does not ex

empt insurer from a loss on account of negligence of insured’s servants, but refers

to care to be used after the loss." A provision against loss resulting from the

willful act of assured does not free the insurer from liability from the act of a

servant in placing fastenings of windows in such position as to break the pipe of

an automatic sprinkler, where it is not alleged that he knew that the consequence

might follow.“

Boiler insurance—Insurance against boiler explosion covers loss occasioned by

flooding from the discharge of an automatic sprinkler system by escaping .steam

from a burst pipe."

Employer's and contractor’s liability insurance—Costs of successful defenses

are not impliedly covered." Insurance against accidental bodily injury covers

accidentally contracted diseases.”

If a judgment against the firm is set aside as to one of the partners, there is

no liability on an agreement to indemnify the partnership against any judgment

that might be rendered against it.‘

Where the policy excepts personal injuries caused by contractors’ or subcon

tractors’ workmen, plaintifi must prove that the injury resulted only from the neg

ligence of himself or his employee, and must prove that it was not caused by a

subcontractor or a subcontractor’s workman.“ The insurer is not prevented from

denying liability by reason of its failure to defend an action on a bond given by

insured for the purpose of releasing money held by the obligee in which the insured

agreed to hold the obligee harmless on account of any judgment in behalf of any

person injured, and discharge such judgment, whether groundless or otherwise.‘

Title insurance—Title insurance is designed to save insured harmless from

any loss through defects, liens or encumbrances that may affect or burden his title

when he takes it, and if insured gets a good title, in the absence of stipulation to

the contrary the covenant of the insurer is fulfilled and there is no liability.

Such a contract usually bears the date of the deed of the title which it purports

to insure, and where there is a discrepancy between these dates, the circumstance

states that defendant was not liable for any

damages caused by the explosion,_unless fire

ensued and it there was an explosion and

tire ensued thereafter. defendant was liable

only for the actual damages caused by the

fire and was not liable for any damages

caused or resulting from the explosion.

Cohn v. Nat. Ins, Co.. 96 Mo. App. 315.

02, 93. Vorse v. Jersey Plate Glass Ins.

Co., 119 Iowa. 655.

04. Glass in the absence of a contrary

stipulation is to be regarded as insurable

though pierced by a. hole. McMyler v. Union

C. 8: 8. Co.. 84 N. Y. Supp. 170.

95, 90. Wertheimer Swarts Shoe Co. v. U.

S. Casualty Co.. 172 M0. 135.

07. Hartford S. B. I. d: Ins. Co. v. Sonne

born, 96 Md. 616.

98. A policy covering any common law or

statutory liability of insured to persons oth

er than empioyes who might accidentally

sustain bodily injuries directly occasioned by

the business operations of the insured. does

not cover the cost of successful deiense ot

suits. Cornell v. Travelers' Ins. Co.. 175 N.

Y. 239.

90. Acute kidney disease produced by the

absorption of poison consequent on handling

infected paper in the course of employment.

Columbia Paper Stock Co. v. Fidelity & Cas

ualty 80. [Mo. App.) 78 S. W. 320.

1. Kelley v. London G. & A. Co.. 97 Mo.

App. 623.

2. Evidence held insufficient. Tolmie v.

Fidelity & Casualty 00., 41 Misc. [N. Y.] 451.

3. Tolmie v. Fidelity & Casualty Co.. 41

Misc. [N. Y.] 451.
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occasioning it should be noted in the contract.‘ A contract-will not be divided

into one of indemnity against loss and also of guaranty.“

Confirmation of a tax or assessment by a city is not a final judgment or decree

on a lien within the meaning of a policy of title insurance.‘ No recovery can be

'had for negligence of the insurer in searching the title.7

§ 14. Extent of loss and liability therefor.a Accident insurance.—Where

the policy provides in case of suicide for payment of a fractional part of the amount

otherwise payable, such sum is to be computed on the benefit ordinarily payable,

and not on the double amount stipulated in specified circumstances.“

If it appears that at the time of injury the insured was exposed to hazard

peculiarly incident to an occupation classed as more hazardous than that named

in the application as the occupation of the insured, his recovery should be limited

to the amount of insurance the premium paid would purchase in the more hazard

ous class, the policy so providing.1° Provisions for limited liability in case of

injuries intentionally inflicted by a third person are binding, though a higher rate

be paid for insurance as a member of a class specially exposed to the risk of such

injury.u

A paymaster traveling on business of a railroad company from station to sta—

tion and stopping to pay employes wherever they may be on the road is not a

“passenger”_on steam cars entitled to double indemnity under the policy.“

Time previous to employment of a physician cannot be included where dis

ability'is limited to such time as insured is in the care of a physician." Pro—

longation of disability by a premature attempt to use an injured limb does not

terminate a right to weekly indemnity.“ A single act in the line of insured’s

profession will not bar him from claiming that he was immediately, continuously

and wholly disabled by an accident, or the fact that disability is claimed only from

the third day after the accident at which time he became confined to his bed.lb

The fact that a person is not too sick to go by street car to his doctor’s ofliee does

not prevent him from being confined to the house or being totally disabled."

Amputation of an arm a little below the elbow is “loss of an arm.’’11

Health Wrance.—Rccovery for total disability cannot be had where insured

continues to direct his business.18

Fire insurance—The market value is not necessarily the measure of loss, but

the actual value, taking into consideration the cost of rebuilding and allowing for

4. Facts held to authorize reformation of

policy so as to make it bear the date of con-_

veyances. Trenton Potteries Co. v. Title

Guarantee & Trust Co.. 176 N. Y. 65.

5. A policy of title insurance which gnar

antees the completion of certain buildings

according to plans and specifications there

on. does not authorize the insured to re

cover on failure of the houses to comply

with the specifications unless actual loss is

shown. Wheeler v. Equitable Trust Co.. 206

Pa. 428.

a. Taylor v. N. J’. Title Guarantee & Trust

Co. [N. J. Law] 56 Atl. 152.

7. Trenton Potteries Co. v. Title Guaran

tee & Trust C0.I 176 N. Y. 65.

8. Evidence of amount of loss, see post,

§ 20 C. '

a. Van Siooten v. Fidelity & Casualty Co..

78 App. Div. [N. Y.] 527.

10. Evidence held to show injury while

lending cattle in transit falling within oc

cupathn of “stock dealer tending stock in

transit." Loesch v. Union C. & 5. Co.. 176

M0, 654.

11. Policeman insured as such shot while

effecting an arrest. Grimes v. Fidelity &

Casualty Co. [Tex. Civ. App.] 76 S. W. 811.

12. Though the pay car was a. specially

equipped passenger car. Travelers' Ins. Co.

v. Austin. 116 Ga. 264. 59 L. R. A. 107.

18. Hayes v. Continental Casualty Co.. 98

Mo. App. 410.

14. Md. Casualty Co. v. Gehrmann, 96 Md.

634.

15. Brendon v. Traders' a: '1‘. Ace. Co.. 84

App. Div. [N. Y.] 530.

16. Mut. Ben. Ass‘n v. Nancarrow [Colo.

App.] 71 Pac. 423.

17. Garccion v. Commercial Travelers' E.

A. Ass‘n [Mass] 67 N. E. 868.

18. If insured is able to spend a portion

of the day at his store superlntending- his

business sick benefits cannot be recovered

under a clause—it insured is wholly in

capacitated from transacting any and every

kind of the work or business pertaining to

his occupation and is entirely confined to the

house or bed. Shirts v. Phoenix A. & S. B.

Ass'n [Mich.] 97 N. W. 966.



2 Our. Law. INSURANCE § 15A. 521

difference between new and old." Increased cost of repair by reason of building

laws may be considered.”0 But where the policy provides that the loss or damage

shall not exceed what it would cost to repair or replace with material of like kind

and quality, and that insurer shall not be liable beyond the actual value destroyed

by fire for loss occasioned by ordinance or law regulating construction or repair'

of buildings, the rule is otherwise.21 A provision in the policy for liability only to

a specified portion of the actual cash value must be considered, though the value

of the property destroyed equals the amount of the insurance.” If statutes pro

vide that in case of total loss the insurer shall be liable for the value as fixed by

the policy, the policy cannot provide that no more will be paid than what it will

cost insured to replace the building, or that the actual cash value will be paid.28

The fact that before a fire plaintiffs had entered into a contract of sale of the

property which they thereafter consummated on the original terms will not pre

vent a recovery on the policy.“

Employer's liability.—On insurance indemnifying against liability for judi

cially determined claims for injuries, interest does not run until the loss or dam

age is finally settled by determination of the court of last resort to which an appeal

is taken. If the insurer appeal without the wish of the insured, he is chargeable

with the costs."

Concurrent immnos.—Provisions in other policies of insurance are not to

be considered in determining the liability of an insurer who has expressly stipu

lated the manner in which his liability shall be fixed in event of concurrent insur

ance.” In determining the amount of insurance for the purpose of apportioning

the loss, the face of the policies is to be resorted to regardless of the cash value

of the property or a duty imposed on the insurer by certain of the policies to ob

tain other insurance or become a co-insurer.” When two policies insure the same

property, but one of them covers other property also, without specifying how much

of the insurance applies to each property, a case of double insurance is not pre

sented and the policies do not pro rate." Liabilities between blanket and specific

policies are to be apportioned by considering the full amount of the blanket insur

ance on the first item; on the second item, such amount less the liability on the

first; and so on. the items being taken in the order of greatest loss.2°

§ 15. Notice and proof of loss. A. Necessity and sufficiency—Provisions

of policies relating to matters to be done by insured after the loss, which do not

alter the insurer’s risk or increase his liability, are to be given a favorable con

struction toward insured." Where no forfeiture for failure to furnish proof of

19. Stenzel v. Pa. F. Ins. Co.. 110 La. 1019.

20. The company is bound in case of loss

and damage to either pay the amount for

which it should be liable or replace the

property with other of the same kind and

goodness, or may notify the insured of its

intention to rebuild or repair the premises.

Hewins v. London Assur. Corp. [Mass] 68

N. E. 62.

21. Hewins v. London Assur. Corp. [Mass.]

68 N. E. 62.

22. Instruction to contrary held erroneous.

Roberts v. Ins. Co. of America, 94 M0. App.

142.

23. Ky. St. § 700. Hartford 1“. Ins. Co. v.

Bourbon County CL. 24 Ky. L. R. 1850. 72

B. W. 739. Rev. St. ! 8643 fixing the extent

of liability in case 0! total loss, cannot be

waived or arbitraied unless the loss is par

tial and the only question for the Jury is

such question. Eureka 1“. b M. Ins. Co. v.

Gray, 24 Ohio Circ. R. 288.

24. Tiemann v. Citizens' Ins. Co.. 76 App

Div. [N. Y.] 5.

25. Stephens v. Pa- Casualty Co. [Mich.'|

97 N. W. 686.

28. Kan. City Paper Box Co. v. American

F. Ins, Co. [Mo. App.] 75 S. W. 186.

27- Stephenson v. Agricultural Ins. Co..

116 Wis. 277. Defendant's liability is to be

determined by the amount of the face of its

policy divided by the amount of the total in

surance and multiplied by the amount of the

loss. Farmers' Feed Co. v. Scottish U. 8s N.

Ins. Co.. 173 N. Y. 241.

28. Meigs v. Ins. Co. of N. A.. 205 Pa. 378.

20. Schmnelzle v. London & L F. Ins. Co..

75 Conn. 397.

30. Schilansky v. Merchants' k M. F. Ins.

Co. [Del.] 55 At]. 1014. A phrase in the be

ginning ot a policy stating that it is issued

subject and according to the agreements and

conditions therein mentioned. which are to he

considered as conditions precedent, which
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loss is provided in the policy, plaintifi should not be precluded if it appears that

the purpose for which notice and proofs are required has been accomplished."

Proof of death as a condition precedent does not require proof of cause of death."

Where a subsequent disability does not arise from the original accident but

from a later accident to the old wound, the insured cannot recover without making

new proofs of loss.“

Time.—Statutory provisions that contractual stipulations for notice precedent

to right to sue for damages must be reasonable and not less than of a certain

period avoid clauses in insurance policies requiring insured to give immediate

notice of extent of injury.“ Otherwise such stipulations in accident or employer’s

liability policies are reasonable." Provisions requiring furnishing of proofs in

specified times, being conditions subsequent, are fulfilled by furnishing of proof

within a reasonable time under all circumstances." -

Immediate notice need not be given where insured is prevented from so doing

by unconsciousness."

Notice of injury to an employe given to a forewoman is not notice to the

employer requiring notice to the insurer, where the knowledge of the forewoman

was not derived within the scope of her duties in respondent’s employ."

A specified time for notice of the accident causing disability or death from

accident does not begin to run until disability or death results.”

A limitation for proofs of fire loss begins to run after the fire has terminated

is exceedingly remote from other clauses in held not as a matter of law, an unreasonable

the policy to which it may refer. will not be delay. Horsfall v. Pac. _M. L. Ins. Co., 32

regarded as working a forfeiture on 80- Wash. 132, 72 Pac. 1028. Where the provi

count of failure to give notice of an acci- sion was for notice within two months from

dent in a. specified time Where such forfeiture the accident, a letter of a. physician making

is not clearly provided for. Hurt v.Emp10y- an autopsy written three months after in

ers' Liability Assur. Corp., 122 Fed. 828. sured‘s death, stating that at the autopsy

31. Dezell v. Fidelity & Casualty Co.. 176 no disorder was disclosed except two broken

M0. 253. Failure to file within time stipu- ribs. the result of accident. and that bene

iated does not work a forfeiture but may flciary 0131mm! Under the DOHOY. is 110! R

prevent the bringing of a suit until com- compliance. Legnard v. Standard L. & A.

plied with. Gerringer v. N. C. H. ins. Co.. Ins. Co.. 81 App. Div. [N. Y.] 320.

133 N. C, 407. Postponement of enforcement Employer’s liability policy. Columbia P3.

of payment is the only effect of delay though per Stock Co. v. Fidelity & Casualty Co. [140.

the furnishing of proofs is delayed an un~ App.] 78 S. W. 320. Not complied with by

reasonable time. Eureka F. & M. Ins. Co. v- notice more than three months after action

Gray. 24 Ohio Circ. R. 268. A provision as to begun and after issue is joined and case

the time in which proofs of loss shall be noted for trial. London G. & A. Co. v. Siwy

made in connection with another provision find, App,] 66 N, E_ 431,

making the proceeds payable in a certain Fire: A requirement of notice forthwith

time after making 0f 5116!! DPOOfB. does not is not complied with by notice in more than

cause a timely furnisiiing 0f Di‘OOfS 01' 1088 tWo months, where a delay is not reasonably

to be a. condition precedent to PBCOVBI‘Y. b"! excused. Cook v, North British & M. Ins. Co.,

merely postpones the time in Which action 188 Mass. 50. Where proof is required with

may be brought. Indian River State Bank v. in so days, a mailing on the 60th day after

Hartford F. Ins. Co. [Fla.] 35 So. 228. occurrence of the fire, is not a. compliance.

32. Life Assur. Co. v. Haughton [Ind. Huse & L. Ice & Transp. Co. v. Wielar. 86

App.] 67 N. E. 950. N. Y. Supp. 24.

33. Clanton v. Travelers' Protective Ass'ri

lMo. App.] 74 S. W. 510.

84. Md. Casualty Co. v. Hudgins [Tex. Civ.

:\pp_] 72 S. W. 1047.

35. Failure to give immediate notice stip

37. Accident policy. Hayes v. Continental

Casualty Co.. 98 Mo, App. 410. Especially

where the law as settled at the time of the

issuance of the policy makes an exception

"lama in an employer.s “ability policy top ‘ of such a case. Comstock v. Fraternal Acc.

felts the insurance. London G. & A. Co. v. ASS n‘ 116 Wis' 382‘

Shy). [Imi App.] 66 N_ E_ 481: Columbhl Pa_ 38. Columbia Paper Stock CO. V. Fidelity

per Stock Co. v. Fidelity 8: Casualty Co. (Mo. & Casualty CO- [MO- ADD-l 73 s- W- 320

App,] 78 S. W. 320. 39. W'here a. believed to be trivial injury

36. Life: Facts held to show reasonable was received which subsequently resulted in

notice and submission of proofs of death 1 both disability and death. notice given {our

though not within the time prescribed in the ‘ days after death and within ten days after

policy. where the death did not come to the disability is timely under a. provision re

knowledge of the beneficiary. Munz v. qulring notice within fifteen days. Rorick

Standard L. & A. Ins. Co. [Utah] 72 Pac.182. v. By. 0. & E. Acc. Ass'n [C. C. A.] 119

Notice on the 12th day after death of insured Fed. 63.
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or abated to such an extent that an inspection of the property damaged may be

had."

Form and contents—Interests in the property are usually required to be

stated,‘1 though not such as arise after loss.“ Failure of the proof of loss to set

out other insurance is not material unless it is shown that there was other insur

ance.“ Proof of cost price in claim of loss is not sufficient where articles have

been used for sometime.“

Conclusi'veness and sfi’ect.“—To render a misstatement in the proofs of loss

fatal, it must be fraudulent.“ Mistake in proofs may be shown." Proof of loss

is not to be regarded as tending to prove the ownership of the property, or the

fact of loss, its amount, or material facts in issue.“

(§ 15) B. Waiver and estoppel to claim—A local agent with authority to

make contracts of insurance, collect premiums and sign policies, may waive proofs

of loss,“ or an adjuster who is held out by insurers as a proper person with whom

insured is to negotiate.“ Provisions that agents shall not have power to waive

conditions or provisions of the policy are not applicable to such waivers.n Though

see footnote." The waiver need not be on consideration," may be established by

conduct subsequent to the breach,“ and cannot be recalled."

Furnishing of proofs of loss will not prevent an assertion that they have been

waived," though it has been held that where the plaintiff furnishes proofs of loss,

the question of alleged waiver does not arise."

Denial of liability is a waiver of proofs of loss," but a denial after expiration

10. Nat. Wall Paper Co. v. Associated

Mfrs. M. F. Ins. Corp.. 175 N. Y. 226.

4|. Where a carrier insured is required

only to give its own interest and interest of

all others in the property, a. statement of

the names of the owners of goods lost, the

value and damages sustained by each, as

far as could be stated, is sufficient. Force v.

5;.3 Paul F. 8: M. Ins. Co., 81 App. Div. [N. Y.]

6 .

42. A provision that a. preliminary proof

of loss shall state the interest of the insured

and all others in the property, does not apply

to an interest acquired under a deed of as

signment executed after the loss in the policy

or in a debt due thereunder. Mauck v. Mer

chants' & M. F. Ins. Co. [Del.] 64 Atl. 952.

43. Schllansky v. Merchants' & M. F. Ins.

Co. [Del.] 66 Atl. 1014.

44. Germier v. Springfield F. d: M. Ins. Co.,

109 La. 341.

45. Admissibility of proofs of loss as evi

dence, see post, I 20 C.

40. Cheever v. Scottish U. & N. Ins. Co..

86 App. Div. [N. Y.) 328. Evidence held

sufficient to show false swearing in proofs

of loss with intent to defraud. Anibal v.

Ins. Co. of N. A.. 84 App. Div. [N. Y.] 634.

47. Assignee of insured may show that a.

mistake made by him in stating the origin

of fire was due through failing to under

stand insured. White v. Merchants' Ins. Co.,

93 Mo. App. 282. A statement in the proofs

of death verified by plaintiff as to insured‘s

age, is not conclusive on her. Bowen v. Pre

ferred Ace. Ins. Co., 82 App. Div. [N. Y.] 458.

A statement as to the articles in the prem

ises covered by the policy is not conclusive

on insured. and he may on trial of an ac

tion on the policy testify that he remembers

other articles being present, his attention

being particularly called thereto. Rockey v.

Fireman‘s Ins. Co., 83 App. Div. [N. Y.] 638.

48. Bchilansky v. Merchants' & M. F. Ins.

Co. [Del.] 65 Atl. 1014.

40. By writing. part)! or acts amounting

to an estoppel. Indian River State Bank v.

Hartford Fire Ins. Co. [Fish] 85 So. 228.

50. Dobson v. Hartford Fire Ins. Co., 86

App. Div. [N. Y.] 115. Where sent expressly

to adjust the loss. Germania. Fire Ins. Co. v.

Pitcher, 160 Ind. 392. Mortgagees to whom

Policies are payable as their interests may

appear, are not in default, where told by the

company's adiuster that, the owner is tin

proper person to make out proofs of loss.

Carnes v. Farmers' Fire Ins. Co., 20 Pa.

Super. Ct. 634.

51. Indian River State Bank v. Hartford

Fire Ins. Co. [Fia.] 85 So. 228. The conduct

of an adjuster may estop the insurer from

insisting on proofs of loss, though there are

statutory provisions requiring that the con

ditions must be expressly waived and in

writing indorsed on the policy [Rem St. 1898.

M 1941-62]. Matthews v. Capital Fire Ins.

Co., 115 Wis. 27!.

62. Under a provision that waivers must

be indorsed on the policy and signed by

the president or secretary, provisions as to

notice and proof of death cannot be waived

by an agent authorized to countersign the

policy. Legnard v. Standard Life & Ace. Ins.

Co., 81 App. Div. [N. Y.] 820.

53. Dobson v. Hartford Fire Ins. Co., 86

App. Div. [N. Y.] 115.

M. Dobson v. Hartford Fire Ins. 00.. 86

App. Div. [N. Y.] 116.

55. Dobson v. Hartford Fire Ins, Co., 86

App. Div. [N. Y.) 115. Duty to furnish can

not be revived by a. demand on the part

of the insurer. Roberts v. Insurance Co. of

America, 94 Mo. App. 142.

56. Indian River State Bank v. Hartford

Fire Ins. Co. [FlaJ 35 So. 228.

57. Ulysses Elgin Butter Co. v. Hartford

Fire Ins. Co., 20 Pa. Super. Ct. 384.

58. Fire. Gerringer v. N. C. Home ins

Co., 133 N. C. 407; Aotna Ins. Co. v. Jacob

son, 105 Ill. App. 288; Conn. Fire Ins. Co. v.
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of the time stipulated in which they are to be furnished is not a waiver," nor does

the insurer by denying in an answer that its policy covers the loss waive a defense

of want of notice which is expressly pleaded also.‘° Insured need not be mis

led.‘1 .

An agent unauthorized to adjust a loss or to accept proofs of loss may have

authority to deny liability on a policy, and the insurer need not be shown to have

knowledge of the denial.“2

Acceptance and retention of defective proofs—Strict compliance with pro

visions of an accident policy as to the furnishing of final proofs of extent and

duration of injury will not he demanded where the beneficiary has not acted with

laches or in bad faith, and the objections to the suiiiciency of the proof could

readily have been removed by the insurer." Retention of proofs of loss furnished

too late may be considered on the question of waiver,“ and retention of proofs of

loss without objection is an estoppel against assertion of alleged defects in form."

Proceedings for settlement.°°—Proofs of loss are waived by agreement to sub

init to arbitration and actions of the company’s adjuster conceding the insurer’s

liability," as where negotiations induce insured to believe that proofs of loss will

not be required and refusal to pay is on other grounds." The effect of such acts

may be obviated where it is not yet too late for insured to comply with the policy.”

Failure to urge.——Objection that notice of an accident has not been given can'

not be made after the company has filed an amended answer, though the pleadings

are withdrawn for that purpose.’0

Facts taking place of formal notice—Where defendant’s answer discloses that

it had the some knowledge of the facts as plaintifi, and agrees with the facts stated

in the petition, notice in due time will be conclusively presumed." The fact

i-Iilbrant [Tex Civ. App] 73 S. W. 558; Tay- 61, 62. Indian River State Bank v. Hart~

ior v. Glens Falls Ins. Co. [Fla.] 32 So, 887.

A response on receipt of proofs of loss. that

the insurer had information of facts freeing

It from liability but offering to consider ovis

dence to the contrary, authorizes a suit on

the policy at once without submission of

further proofs. Phenix Ins. Co. v. Luce [C.

C. A.] 123 Fed. 257. An admission in the

answer of waiver of proofs of loss together

with a denial of liability on specific

grounds, waives the preliminary proofs. Pa.

Fire Ins. Co, v. Young. 25 Ky. L. R. 1850,

78 B. W. 127. Denial on ground that policy

is not in force waives questions of suffi

ciency. Lansing v. Commercial Union Assur.

Co. [Neb.] 93 N. W. 756.

Life. Prudential Ins. Co. v. Devoe [Md.]

56 At]. 809; Cole v. Preferred Ace. Ins. Co.,

40 Misc. [N. Y.] 260. Delay in furnishing

proofs of death is waived where due to the

acts of the agent of the insurer and ob

jection to payment is made on other grounds.

Union Casualty & Surety Co. v. Mondy (Cold.

App.] 71 Pac. 677. Where in reply to a re

quest for blanks on which to make proofs of

death, the insurer denies liability on the

ground that the policy has lapsed. proof of

death as required in the policy is waived.

Seely v. Manhattan Life Ins. Co. [N. H.] 55

At]. 425.

Accident! Proof of loss of time. Hayes

v. Continental Casualty Co., 98 Mo. App. 410.

an"; Waiver of right to more specific

proof. Condon v. Des Moines Mut. Hail

Ass'n [Iowa] 94 N. W. 477.

59. State Ins. Co. v. School Dist. No. 19,

66 Kan. 77. 71 Pac. 272.

80. Dezeii v. Fidelity & Casualty Co., 176

M0. 253.

ford Fire Ins. Co. [Fla.] 35 So. 228.

88. Western Travelers' Ace. Ass'n v. Hol

brook [Neb.] 94 N. W. 816.

M. Dobson v. Hartford Fire Ins. Co., 86

App. Div. [N. Y.] 115. Notice of an acci

dent. l-Iurt v, Employers‘ Liability Allur.

Corp., 122 Fed. 828.

on. Cummer Lumber Co. v. Associated

Mf‘rs Mut. Fire Ins. Corp., 173 N. Y. 633.

00. Under Code, § 1742, requiring sworn

statement of loss and a. policy with a. aimi~

l:1r provision. compliance is not waived by

the fact that the adjuster fails to call on in

sured as he agrees nor is it a. compliance for

insured to send to the insurer a letter from

another company showing Lhe manner in

which another policy on the loss had been

adjusted. Ervey v. Fire Ass‘n of Phila., 119

Iowa, 804.

67. Branigan v. Jefferson Mut. Fire Ins.

Co. [15:10. App.] 76 S. W. 643.

68. Germania. Fire Ins. Co. v. Pitcher, 160

Ind. 392. Proceedings for adjustment and

promise of adjuster to take the matter up

with the company for settlement, may waive

proof of loss on injury to crops by hail. Con

don v. Des Moines Mut. Hail Ass'n [Iowa]

94 N. W. 477.

00. Proofs of loss are not waived by the

fact that adjusters request the furnishing

of a list of property destroyed. where such

list is objected to while there is yet time to

furnish proofs of loss under the policy.

Biker v. Fire Ins. Co., 85 N. Y. Supp. 546.

70. Fidelity & Casualty Co. v. Brown [Ind.

T.] 69 S. W. 915.

71. Such presumption is in the nature of a

judgment on the answer. Dezell v. Fidelity

& Casualty Co., 176 Mo. 253.
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that the attorneys of the insurer endeavored to settle for a small sum and received

a written report of the accident will not be held as a waiver of a condition for

immediate notice in a oohtractor’s liability policy."

Sii'Ii-uiaiions avoiding unison—Defense of an action is not a waiver of imme

diate notice of the commencement thereof required by the policy of an employer’s

liability company, where the defense was begun on an express agreement that it

should not be a waiver.“

§ 16. Adjustment of loss. Arbitration.-—A settlement between the insurer

and insured is not rendered inconclusive by an agreement before adjustment that

investigation of the 10 should not waive the right of either party,“ and if it be

really a settlement, the insurer must release a mortgage of which he took an assign

ment, notwithstanding his stipulation that he paid only to avoid litigation and

not under the policy."

Necessity for arbitration—An appraisement is authorized, although there is a

total loss."

Where an award is made a condition precedent to the maintenance of an ac

tion, it must be made where appraisal is tendered before suit," though the award

is made only prima facie evidence;78 but failure of an appraisernent through the

conduct of the appraisers without fault of the insured will not forfeit his right

to sue." To necessitate arbitration, there must be an actual disagreement."

Validity and construction of provisions for arbitration.—Provisions for arbi

tration as to the amount of loss are valid,“l but cannot be used by the insurer op

pressiver or in bad faith." Arbitration is dispensed with in case of total loss

where the statute fixes a total loss at the face value of the policy."

Misrepresentation as to the legal construction of a contract for submission to

arbitration will not vitiate the contract to submit it the parties are under no rela

tion of trust and confidence," and a. written agreement therefor cannot be varied

by prior or contemporaneous verbal agreemen .“ If the terms are understood, a

72. On a question or waiver of written

notice, a letter written by defendant's at

torney to plaintiffs with regard to I. settle

ment of the claim on which liability was

predicated. is not admissible nor are other

questions invading the confidence 0! attorney

and client. Rooney v. Maryland Casualty Co.

[Mass] 61 N. E. 882.

73. London Guaranty 8; Ace. Co. v. Siwy

(Ind. AppJ 68 N. E. 181.

74. McLean v. American Mut- Fire Ins.

Co. [Iowa! 98 N. W. 146.

15. Company though denying liability.

paid a. mortgagee and took an assignment

but subsequently settled with the insured

and gave receipts stating that a sum we.

paid to avoid litigation and not under the

policy. Prinz v. Citizens' Ins. Co., 80 App.

Div. [N. Y.] 838.

10. Under a provision that on disagree

ment as to the amount of loss. it shall be

ascertained by appraisers who shall esti

mate the loss stating separately the sound

value and damage. Stout v. Phoenix Assur.

Co. [N. J’. Eq.] 56 Atl. 6'91.

77. Vincent v. German Ins. Co. [Iowa] 94

N. W. 458.

78- Kersey v. Phoenix Ins. Co. [Mich] 97

N. W. 57.

7,. After insurer and insured had ap

pointed appraisers they failed to agree on an

umpire, but insured was not connected with

the conduct of his appraiser. Conn. Fire Ins.

Co. v. Cohen [Md] 55 Atl. 675.

80. A disagreement is sufficiently shown

by the hot that the insurer demands an ar

bitration. having expressed his dissatisfac

tion at the amount claimed. and the insured

agrees. Kemey v. Phoenix Ins. Co. [Mich.]

97 N. W. 67. A refusal of the insurer to

pay an amount stated in an itemized state

ment of the insured. does not show a. gen

uine diflerence necessitating an appraisal

under a. stipulation that if the insured and

insurer diifer as to the ascertainment of the

amount of a loss. then there. shall be an

appraisement. Continental Ins. Co. v. Val

lundingham. 25 Ky. L. R. 468. 78 S. W. 22.

81. Continental Ins. Co. v. anlanding‘ham.

26 K7. L. R. 468, 76 S. W. B. Public Laws

Me. 1895. p. 18, § 1. c. 18. requiring that no

action may be brought until the amount of

the loss or damage is determined by three

arbitrators, or there is a. waiver thereof by

both parties. and inserting such requirement

in the form of policy to which all insuranco

companies are restricted. is constitutional

and does not deprive insurers of the right

of trial by jury. In re Opinion of Justices

[Mo.] 56 Atlv 828.

82. Continental Ins. Co. v. Vallandingham.

25 Ky. L. R. 468. 16 8. W. 22.

83. Ky. St. § 700. Hartford F. Ins. Co. v.

Bourbon County Ct.. 24 Ky. L. R. 1850, 72 8.

W. 739.

B4. Rutter v. Hanover F. Ins. Co. [Aim]

85 So. 88.

85. An agreement held to demand ap~

praisal of property totally destroyed as well
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promise to induce the making of the agreement will not support a charge of

fraud."

A provision for the submission of a disagreement in valuation to arbitration

does not cover a controversy involving the validity of the claim." .

Waiver.—A denial of all liability abrogates the necessity of arbitration," or

the knowing selection by the insurer of one not a discreet, disinterested and im

partial man as an appraiser,“ or bad faith."0 Failure for two months of the ap

praiser to act will not show a. waiver by insurer of its rights to an appraisal."1

By insisting on a void appraisement the insurer waives his right to another.”

After refusal to comply with the contract calling for appraisement, the insurer

cannot object to uncertainty arising as to the amount of the loss.”

Qualification and procedure of arbitrators.“—An award is not avoided by the

fact that the appraisers are not sworn." Where the arbitrators are men of ex?

perience, they need not take evidence." '

Formal notice to insured or meeting of appraisers is not generally requisite,

though insured should have notice or knowledge." The parties should have notice

of time and place of hearing if evidence must be taken." An award made by

the company’s appraiser and umpire in the absence of insured and his appraiser

without notice does not bind insured.” Failure of insured to object to a proceed

ing without notice or to ask to be heard on a casualmeeting with the appraisers

is not a waiver.1

Report or award.'—The award must be complete.‘ Where the policy and

submission require appraisers to find both the sound value and damage, a blank in

as that partially destroyed. Rutter v. Han

over F. Ins. Co. [Aim] 35 So. 38.

80. Townsend v. Greenwich Ins. Co.. 89

Misc. [N. Y.] 87.

S7. Hogadone v. Grange M. F. Ins. Co.

{MichJ 94 N. W. 1045. Under an agreement

to arbitrate the amount of loss, the apprais

ers may determine whether the loss is total

as well as determine the amount in case it is

partial. Williamson v. Liverpool & L. a: G.

'Ins. Co., 122 Fed. 59.

88. Denial of liability for loss of cattle on

the ground that they were not killed by

lightning. the cause of loss insured against.

White v. Farmers' M. F. Ins. Co., 97 Mo. App.

590; Conn. F. Ins. Co. v. Hilbrant [Tera Civ.

App.] 73 S. W. 558: Stoddard v, Cambridge M.

F. Ins. Co. [Vt.] 54 At]. 284.

89. Continental Ins. Co. v. Valiandingham,

25 KY. L. A. 468, 76 S. W. 22.

90. Evidence held insufficient to show bad

faith of the insurer in arbitration proceed

ings absolving the insured from further com

pliance therewith. Kersey v. Phoenix Ins.

Co. [Mich.] 97 N. W. 57.

01. Williams v. German Ins. Co., 90 App.

Div. [N. Y.] 413.

92. American F. Ins. Co. v. Bell [Tex. Civ.

App.] 75 s, w. 319.

98. Dunn v. Springfield F. & M. Ins. Co.,

'109 La. 520.

04. Evidence held to show prejudice or an

arbitrator and to show that insured was not

estopped from objecting to an award by

previous knowledge of the disqualification of

an arbitrator or by a recognition of its valid

ity. Produce Refrigerator Co. v. Norwich U.

F. Ins. Soc. [Mind] 97 N. W. 875.

96. Stout v. Phoenix Assur. Co.

quJ 56 Atl. 691.

06. Builders and contractors selected to

[N. J.

appraise the sound value of and loss on

property. Vincent v. German Ins. Co. [Iowa]

94 N. W. 468.

0?. Kaiser v. Hamburg-Bremen F. Ins.

Co., 172v N. Y. 663. Appraisers appointed un

der a provision of a New York standard

policy, are not arbitrators and insured need

not have notice of their meeting. Townsend

géaGreenwich Ins. Co., 86 App. Div. [N. Y.)

98. Continental Ins. Co. v. Garrett [C. C.

A.] 125 Fed. 589. Where there has been a

total loss and evidence is necessary to arrive

at the value of the property the insured

should have notice of an appraisement.

Stout v. Phoenix Assur. Co. [N. J. Eq.] 56 Atl.

691.

90. Schmitt v. Boston Ins. Co., 82 App.

Div. [N. Y.] 234.

1. Continental Ins. Co. v. Garrett [C. C.

A.] 125 Fed. 589.

2. An award that the net cash value of

the property at the time of award was 8350

and that the actual damage was $143 is not

in the proper iorm as an award for a. total

loss. Stout v. Phoenix Assur. Co. [N. .1'. Eq-]

56 Atl. 691.

8. Appraisers are without authority to re~

fuse to appraise property claimed by in

sured to have been destroyed. Where they

omit such property their appraisement is

void. American F. Ins. Co. v. Bell [Tex. Civ.

App] 75 S. W. 319. If both totally and par~

tially destroyed property is to be appraised,

a. report appraising only the goods partially

destroyed is not binding. Rutter v. Hanover

F. Ins. Co. [Aim] 85 So. 88. The umpire's

award must consider in detail the damage to

injured goods and the value of those totally

destroyed. Schmitt v. Boston Ins. Co., 82

App. Div. [N. Y.] 234.
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the award as to the sound value will not be assumed to intend the finding of ab

sence of such value or aided by a. contention that finding was immaterial.‘

Effect—An arbitration entered into under the provisions of a policy is not

to be regarded as a common-law arbitration, the pendency of which is not a bar

to an action.“

In an action on a policy, evidence of the value of the property totally de

stroyed is admissible, though there has been an arbitration, if the award states

the value of that partially destroyed only and a subsequent agreement between the

parties has changed a contract for submission of both the total and partial loss

to one of submission oi partial loss only.° After an agreement for an appraise

ment and an award, parol evidence is not admissible in an action on the policy to

show a prior agreement fixing the minimum sum which could be established by

. - appraisers, unless there is a showing of fraud or mistake!

Setting aside—Though arbitration is specified in the policy, an action may be

brought to set aside an award and to recover on the policy,‘ and objection to the

award may be stated for the first time in the complaint.” _

Where equity obtains jurisdiction for the purpose of setting aside an award on

an insurance policy which has been pleaded as a bar to a pending suit at law on

the policy, it may retain the case for the purpose of determining the loss or dam

age or in its discretion remit that subject to a court of law.“ The questions of

whether defendant is entitled to a new appraisement, whether a policy was nulli

fied by the violation of a vacancy clause and the amount of damages are legal

questions which will not be determined on a bill to set aside an appraisement."

Harmful results need not arise from improper conduct of a party tending to

aflect a decision on an arbitration to authorize the setting aside of the award."

The effect of an agreement by defendant that an award should be set aside,

made at the trial of an action for such purpose, is to render the award of no

further eifect, though under the agreement, a rearbitration is to be had and de

fendant repudiates such agreement."

§ 17. Right to proceeds—Where property is insured without the owner’s

consent or knowledge, he may become entitled to the benefit of the insurance by

adoption.“ Where a policy insures the interests of a life tenant, remaindermen

are not entitled to any portion of the proceeds." '

Employer’s liability insurance—Where the contract insurance is not a. guar

anty of liability for negligence to employes but of indemnity against loss, by rea

son of liability, insured only can recover thereon." It cannot be urged that the

4. Continental Ins. Co. v. Garrett [C. C.

A.] 125 Fed. 589.

5. Arbitration agreement held to show

that it was entered into under the policy.

Kersey v. Phoenix Ins. Co. [MichJ 97 N. W.

57. Insured is not justified in abandoning an

appraisal and beginning an action on the

policy. where he has entered into an agree

ment for the appraisal and bad faith on the

part of the insurer is not shown. Williams v.

German Ins. Co.. 90 App. Div. [N, Y.] 418.

6. Rutter v. Hanover F. Ins. Co. [Ala] 85

So. 33.

7. Townsend v. Greenwich Ins.

App. Div. [N. Y.) 323.

8. Vincent v. German Ins. Co. [Iowa] 94

N. W. 458.

0. The insurers were not prejudiced by

failure of insured to state the specific ground

0! objection to an award before pleading it

in his complaint. since at that time they

could have offered to submit to another arbi

Co., 88

tration and having elected to defend on the

ground that the award was valid, could not

complain that they were not notified of the

object of the suit. Produce Refrigerator Co.

v. Norwich U. F. Ins. Soc. [Minn] 97 N. W.

875.

10. Continental Ins. Co. v. Garrett. [0. C.

A.] 125 Fed. 589.

11. Stout v. Phoenix Assur. Co. [N. 1. Eq-]

66 Atl. 691.

12. Evidence held to justify setting aside

the award. Ins. Co. oi.’ N. A. v. Hegewald

[Ind.] 66 N. E. 902.

18. Goodwin v. Merchants’ & B. M. Ins.

Co.. 118 Iowa. 601.

14. Adoption is not necessary where in

surance is pursuant to a custom of the trade

01’ storage. Southern C. S. 8: P. CO. v. Decli

man [Tex. Civ. App] 73 S. W. 645.

15. Bennett v. Featherstone [Tenn.] 71

S. “K 589.

16. The holder of an unsatisfied judl'
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common-law assignment for the benefit of creditors operates as a payment by in

sured of the claim, where it does not appear that claimant became a party to such

assignment."

Interpretation of particular designations of beneficiaries—Under a policy

agreeing to pay to either an executor or administrator, husband or wife, relation

by blood or lawful beneficiary, the company may at its option make payment to

any of the persons named." Legal representatives include all persons either nat

ural or artificial who by operation of law stand in the place of and represent the

interests of the insured." A child, a member of insured’s family, but not legally

adopted, is not an “heir.”2° Where “children” are beneficiaries, after-born chil

‘dren are included," or an after-adopted child." “Wife and surviving children”

includes both the children of the wife named and children by a former man'iage."

A policy payable to wife or children, on death of the children before insured, con

fers no interest on a, grandson.“ A policy payable to a named beneficiary, and

in the event of the death of the beneficiary before insured to insured’s executors,

administrators and assigns, becomes a portion of the insured’s estate controlled by

the terms of his will.“

The policy must be reformed in order to authorize a recovery on it by the

heirs, where it has been issued in the name of a person deceased at the time.“

Vested rights of beneficiaries—A policy of life insurance creates a vested in

terest in the beneficiary on issuance,” but not where the policy provides that in

sured may, without the beneficiary’s consent, diminish the amount of the insurance

or appoint another beneficiary." His rights may be prejudiced by a waiver by

the insured." In Alabama, the wife’s interest in a policy payable to herself and

children, their executors, administrators or assigns, terminates with her death.”

Statutes providing that policies for the benefit of a married woman shall be the

sole property of such married woman and shall inure to her separate use and bene

fit and that of her children, confer a contingent vested interest on the beneficiary

ment against the insured for damages for

personal injuries cannot recover against the

insurer on a policy agreeing to indemnify

insured against damages for injuries suffered

by his employes. it being provided that no

action shall be brought except by the in

sured himself to reimburse him for a loss

actually paid in satisfaction of a judgment

after trial. Frye v. Bath G. & E. Co..

Me. 241.

17.

18. Brooks v. Metropolitan L. Ins. Co. [N.

J. Law] 56 Ail. 168.

19. The receiver of an Insolvent corpora

tion is included. Alford v. Consolidated F.

8.: M. Ins. Co., 88 Minn. 478.

20. Merchant v. White. 77 App. Div. [N.

Y.] 539. 12 Ann. Gas. 233.

2r. Roquemore v. Dent. 135 Ala. 292; Scull

v. Aeina. L. Ins. Co.. 132 N. C. 30. Children

not in esse are entitled to take under a pol

icy payable to insured's wife and in case of

her death before insured. to his children and

also children of a second marriage. Helm

ken v. Meyer [Ga.] 45 S. E. 450.

:2. A policy made payable to the insured,

his executors. administrators or assigns for

the benefit of his widow, if any, otherwise

to his surviving children. passes to a child

afterward adopted. there being no widow or

issue surviving and the right of the child

cannot be altered or taken away by will or

otherwise nor is it nflected by a, statutory

provision as to premiums for preceding

971

i

Frye v. Bath G. a E. Co.. 97 Me. 241. ‘

years applicable to beneficiaries taking by

descent [Rev. St. c. 75. 5 10]. Virgin v. Mar

wick. 97 Me. 578.

23. State L. Ins. Co. v. Redman. 91 Mo.

App. 49.

5 $4. D'Arcy v. Mut. L. Ins. Co., 108 Tenn.

6 .

25. Schumacher v. Schumachcr [Tenn Civ.

ADDJ 76 S. W. 50.

26. Taylor v. Glens Falls Ins. 00. [ML]

32 So. 887.

21. Laughlin v. Norcross. 97 Me. 88:

|Franklln L. Ins. Co. v. Galligan [Ark] '13 S.

'W. 102; Sangunitto v. Goldey. 84 N. Y. Supp.

989. Where a. person effects insurance on

his life in favor of his wife, her rights be

come vested so that the insurer and insured

cannot terminate the contract without her

consent. except as provided in the policy or

by-law. Wash. L. Ins. Co. v. Berwald [Tom]

76 B. W. 442. The beneficiary of a life pol

icy payable to the wife, and on her deceasc

to the children. has a vested interest. and

the husband on death of both beneficiaries

has no right to collect the cash surrender

vaiuc'of the policy. D‘Arcy v. Mut. L. Ins.

Co.. 108 Tenn. 567.

28, 29. Denver L. Ins. Co. v. Crane [Colo.

App.] 73 Pac. 875.

30. Code 1876, H 2733, 3784. provides that

a. wife may insure her husband's life and

the proceeds shrill be payable to her in on,"

she survive, otherwise to her children. Ro

quemore v. Dent, 185 Ala. 292.
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which cannot be divested by the insured by altering the beneficiary or disposing of

the proceeds by will,‘1 though there is a provision for another disposition in case

the wife does not survive the insured.“ The children take a contingent interest

in policies taken out for the benefit of their mother, generally conditioned on the

death of the mother before maturity of the policy, in which case they take free

from the claims of creditors in the same manner as she would have.”

Where, without the wife’s knowledge, a policy on the husband’s life payable

to her is surrendered, the wife may recover as though a paid-up policy was issued

at the time of surrender in accordance with the terms of the surrendered policy."

Change of beneficiaries—An informal change of beneficiaries of which the

company has no notice may be revoked by a subsequently executed will." Condi

tions in the policy must be complied with,“ though they may be, waived by pay

ment of the proceeds into court by the insurer." A change in beneficiaries must

be completed before the death of the insured in order to allow the new beneficiary

to maintain an action on the policy, otherwise claim should be made against the

insured’s administrator on the agreement to transfer the proceeds.“

Assignees."—If indorsements of fire policies do not amount to assignments

but are mere appointments of a third person to receive a portion of the money,

the insured is entitled to recover the entire amount under the policy.‘0 Where

a policy is assigned to one paying premiums and making advancements to the

beneficiaries, it is regarded only as for security and the beneficiaries are. en

titled to any surplus of the proceeds after reimbursement of the assignee.“

Under a provision for payment to executors, administrators or assigns, the ad

ministrators may claim as against an assignee who has in writing released the

policy stating that the consideration of the assignment was fully paid.‘2

Jlortgagees.—Where the mortgagees take out a policy, naming the owner as

the insured in which the mortgagees are made payees as their interests may ap

pear, the mortgagees are entitled to the proceeds, where the owner repudiates the

taking out of the policy.“ Under agreements by a mortgagor to effect insurance,

a mortgagee has an equitable lien on the proceeds of the policies placed in force,

though they run to the mortgagor alone, which passes to an assignee of the

mortgage.“ -

Persons paying premiums—Payment of premiums by a third person will not

invalidate a paymt of proceeds to the designated beneficiary, where the per

son making such payment does not secure the consent of the insured to his sub

stitution as beneficiary, and he has no right to recover expenses incurred by him."

One of several beneficiaries who advances premiums acquires an equitable lien

on the proceeds requiring the others to contribute for his reimbursement. Limi

81. Laws 1891, c. 878; Rev. 8t. 1898. 5 2847.

Ellison V. Straw. 116 “'13. 207.

12. 33. Ellison v. Straw. 116 Wis. 207.

34. Wentherbee v. N. Y. L. Ins. Co..

Mass. 342.

35. Ste]! v. Nut. Ben. L. Ins. Co.. 115 Wis.

658.

30. Condition that chance of beneficiary

shnll occur only by written notice to the

company at its home office accompanied by

'hn policy, and inrlorsernent of the same on

ihe pn'lcy. Sangunitto v. Goldey. 84 N. Y.

Supp. M9.

37. ()pltz v. Karel [Wis.] 96 N. W. 948.

88. O'Brien v. Continental Casualty Co.

[Hum] 69 N. E. 308.

39. Assignments and transfers of policy,

lee ante. I 10.

Curr. Law. Vol. 2—34.

"2

40. Baughman v. Camden Mtg. Co. [N. J.

Ch.] 56 Atl. 376.

41. Baldwin v. Haydon, 24 Ky. L R. 900,

70 S. W. 300.

42. thnix M. L. Ins.

Conn. 295.

43. There was a provision in the policy

that an interest should exist in favor or

the mortgagces as nii'ected by conditions at

tached or appended to the policy. Curries V.

Farmers' F. Ins. Co., 20 Pa. Super. Ct. 634.

44. Hyde v. Hartford F. Ins. Co. [Neb.]

97 N. W. 629.

45. Evidence held insufl'lclent to show a

consent to change. Canavan v. Hancock M.

L. Ins. Co., 39 Misc. [N. Y.] 782.

CO. v. Opper, 75
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tations against the enforcement of such right to contribution run from the death

of the insured.“

Creditors—The proceeds of a policy of life insurance for the benefit of a

married woman become her separate property, and while free from claims arising
prior tolthe maturity of the contract, are then subject to her obligations as other

portions of her estate." By statutes in certain states, policies for the benefit of

a married woman are not subject to the claims of her creditors or of other persons

while in the hands of the insurer," but an accumulated surplus payable to in

sured, under a tontine policy, is not exempt from his creditors, though the wife

is the person named as a beneficiary.“

A policy may be made payable to creditors despite an exemption of insur

ance.“0 An exemption from the debts of the certificate holder or beneficiary does

not cut ofi creditors from a policy payable to the debtor’s personal representatives.“

Under a policy providing for payment to a. beneficiary, his legal representatives or as

signs, the widow, to whom the balance remaining on the policy is bequeathed, takes

as executrix and not as beneficiary, and takes after payment of debts.“ A life pol

icy made payable to the executor of a husband does not become subject to the claims

of his creditors by a will under which insured provides that after his debts are

paid all of his property shall go to his wife, but does not specifically refer to the

policy." A policy in favor of a minor debtor on the life of a mother is not

subject to the expenses of the mother‘s succession.“

A claim on a policy of insurance after loss is a subject of garnishment.“

Trustee in bankruptcy or assignee for creditars.——Assignable policies of in

surance pass to the trustee in bankruptcy,“ and the trustee may enforce the

policy for a loss occurring between the adjudication of bankruptcy and his ap

pointment as trustee." A policy of life insurance having a cash surrender value

payable to the debtor or on his death before the termination of an accumula

tion period to his wife does not pass to the insured’s trustee in bankruptcy,"

and if the wife assigns her interest to the debtor, a subsequent assignment by the

debtor of such interest is not in fraud of creditors, since such assignment does not

pass the debtor’s right to take the proceeds if he survive the endowment period."

Though the assignment of the policy constitutes a preference on which bank

ruptcy proceedings are sustained, the trustee in bankruptcy cannot ignore the

assignment, nor can be because the creditor surrenders the policy without a

transfer in writing.‘0

An action by an assignee for the benefit of creditors on a. policy issued his

assignor cannot be sustained on evidence insufiicient to establish a valid transfer

or continuance of the policy in accordance with its requirements." Such action

46. Stockwell v. Mut. L. Ins. Co., 140 Cal.[ 55. Meridian L. & 1. Co. v. Orinond [Miss]

198, 78 Pac. 833. ‘85 So. 179.

47. Ellison v. Straw, 116 Wis. 207. 56. 57- Fuller v. N. Y. F. Ins. Co. [118.83.]

48. Rev. St. 1898, § 2347. Ellison v. 67 N. 879. .

Straw, 116 Villa. 207. 58. Rev. St. c. 49. § 94; c. 75. 5 10: Bank

49. Rev. St. 1898, 5 2347. Ellison v. Straw ruptcy Acts 1898. 30 Stat. 648. c. 541, § 6; 80

[\\'ls.] 97 N. W. 168. Stat. 565, c. 641, i 70. Pulsifer v. Hussey,

50. Rev. St. 1899, § 7908. Pietri v. Segue- 97 Me. 434.

not. 96 MO- ADD- 258- 5!). Pulsiter v. Hussein 97 Me. 434.

51. Next of kin cannot claim it. Rev. St. 60. Traders' Ins. Co. v. Mann [6a.] 45 s.

“'39, 5 7908. Assessment insurance eom- E. 426.

pany. Pletri v. Seguenot. 96 MO- ADD- 253- 01. Not sufficient for plaintifl to show

52. The insurer was neither a fraternal that in consideration of his promise to pav

nor a. mutual benefit association. Leonard an unpaid premium. defendant agreed 10 ml

v. Harnev. 173 N. Y. 352. sure plaintiff's interest in property men

53. Shannon's Code. §§ 4030, 4231. 0009- tioned in the policy issued to his ass-ignor

or Y. Wright [TOYm-l 75 5- VV- 1049- iby proper indorsements on the policy or by

54. Succession of Emonot. 109 La. 359.
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cannot be submitted on the theory that there was an agreement to insure the

assignee’s interest, where such agreement is not pleaded."

Interpleader. Deposit in court—Where whatever hazard in payment there is

results from the insurer’s unjustified act in withholding payment from a claim

ant, it is not entitled to an interpleader." Where a policy payable to a wife

is sufficiently matured to demand a paid-up policy in case of default of pay

ment of premium, no interpleader can be had between the wife seeking to re

cover as though a paid-up policy had been issued, and one to whom a new policy

issued on the surrender of the original was assigned with insurer’s consent.“ In an

action against an insurance company on a check given for the proceeds of a

policy, the company cannot pay the money into court and by interpleader stating

equities adverse to the beneficiary obtain a release from liability." Where the

policy is payable to the wife of insured or her children should she die before

insured, payment by the company into the orphan’s court, where administration

of the insured’s estate is pending, protects the company." The filing of an in

terpleader is a waiver of the insurer’s rights as against the claimants."

§ 18. Settlements and policy loans—Though an insurer has been in the

habit of accepting surrenders of endowment policies at other than contract peri

ods, it is not bound to continue the practice.“ Under a tontine policy providing

a specific tontine period, the liability for tontine dividend accumulations becomes

absolute on the expiration thereof.“

Where a company takes its paid-up policy as collateral, it cannot insist on

an agreement that on default in the payment of interest the policy shall be sur

rendered at the customary cash surrender value.“

§ 19. Payment and discharge—Though the contract provides for payment

to the beneficiary, it may be made to his guardian where he is an infant. Hence

payment to the guardian of the lawful beneficiary is a sufficient plea to an ac

tion by the executrix.71

Where a policy is assigned to an assignee to collect the proceeds and apply

the same to the payment of the assignor’s indebtedness to the assignee, the as

signor has no further claim against the insurance company after recovery by the

assignee in his own name, and may only recover as against the assignee such

amount as remained after satisfaction of the debt." Payment under an instru

ment erroneously treated as an assignment is not a defense."

Rebuilding and repairing—The time stipulated in which to exercise an op

88. Pulsifier v. Hussey. 97 Me. 484.

09. Policy written September 19, 1885.

with a period of fifteen years expires with

the close of September 18. 1900, at which

issuing a binding slip. Northam v. Dutchess

County M. Ins. Co. [N. Y.] 69 N. E. 222.

62. Northern v. Dutchess County M. Ins.

Co. [N. Y.] 69 N. E. 222.

03. Kirsop v. Mut. L. Ins. Co., 87 App. Div.

[N. Y.] 170,

M. Weatherbee v. N. Y. L Ins. Co., 182

Liass. 342.

65. N. W. M. L. Ins. Co. V. Kidder [lnd.

A no] 69 N. E. 204.

60. Voss v. Conn. M. L. Ins. Co. [Mich.]

92 N. W. 102.

67. Waivcs a provision for the filing of

duplicate assignments sent to the home of

fice of the company. McGlynn v. Curry. 82

App. Div. [N. Y.] 431. The insurer recog

nizes the status of a beneficiary as well as

the validity of the policy by interpleading

such beneficiary and paying the amount of

the policy into court in an action by in

sured's administrator. Sangunitto v. Goidey.

84 N. Y. Supp. 989.

time the obligation becomes a. debt to in

sured subject to garnishment and where the '

insured has an election to withdraw the ac

cumulated surplus in cash or to use it in

various manners with regard to continuing

insurance, a. finding in garnishment proceed

ings that an absolute debt existed on the

part of the insurer. renders a. finding 01

election necessary. Ellison v. Straw [VVlsJ

97 N. W. 168.

70. N. Y. Lite Ins. Co. v. Curry,

L. R. 1930. 72 S. W. 736.

71. Brooks v. Metropolitan Life Ins. Co.

[N. J. Sun] 66 Atl. 168.

72. Indian River State Bank v. Hartford

Fire Ins. Co. [Fla.] 35 So. 228.

73. Stoll v. Mut. Ben. Life Ins. 00., 115

Wis. 658.

24 Ky.
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tion to repair begins to run at the time of waiver of proofs of loss.“ Under

statutes providing that on partial loss the insurer shall pay a sum equal to the

damage done to the property or repair to the extent of such damage at the option

of the insured, the insured may demand cash payment of a sum equal to the

damage, though the insurer offers to repair or pay a sum fixed." Where a loss

is made payable to a mortgagee, the insured is not authorized, after the company

has elected to make payment in money, to bind the nmrtgagee by an agreement re

lieving the insurer from such obligation."

Subrogation.-——A statutory provision against the assignment of causes of ac

tion not arising from contract will not prevent an insurer from having a remedy

over against the person causing a loss, where a subsequent statute provides that

on payment of the loss the insurance company shall be subrogated to the rights of

recovery in behalf of insured. Though the latter statute provides for an as

signment of the insured’s right of action, the insurer may maintain an action

without an assignment." An insurer against accidents is not subrogated to

insured’s right to recover against a third person for negligence occasioning the

injury." A payment by an insurance company to the mortgagee extinguishes

the mortgage to such an extent preventing the company from recovering such sum

on foreclosure of the mortgage of which it has taken an assignment." Where the

action is by insured for the use of the insurers, the measure of damages is the

loss resulting from the fire, though not in excess of the amount paid by the in

surem.‘o

Release—A full aequittanoe signed by insured after the payment of the amount

of indemnity on proofs of an accident prevents a further claim on account of

the injury alleged.“ A statement of all claims which one insured against acci

dent had or might have will be held as against a beneficiary to refer only to then

accrued claims for disability and not to a subsequent death from the same ac

cident.“2

Actions by insured against third persona—If the value of property insured

exceeds the insurance, the insured may bring an action for the full amount

against one whose wrong is responsible for loss." Where property is destroyed

by negligence of a third person, a recovery against him extinguishes the insurer’s

liability.“ The settlement of a claim for personal injuries is not a defense to

an action on an accident policy."

§ 20. Actions on policies." A. Right of action, venue, parties. Right of

action generalI_I/.—Where the promise is to pay one half of an amount not ex

‘H. Farmers‘ 8: M. Ins. Co. v. Warner

[Neb.] 98 N. W. 48.

75. Rev. St. 1899, i 7971. Branlgan y.

Jefferson Mut. Fire Ins. Co. (Mo. App.] 76

S. W. 643.

76. An agreement between insured and

Insurer to arbltrate. stipulating that it ls

simply to fix the amount or lose and not to

determlne, we.va or invalidate any other

fight of either party does not obvlate a

waiver of a right to rebulld resulting from

the lnsurer’s demand for an appraisement.

Iowa Cent. Bldg. & Loan Ass'n v. Merchants'

& B. Fire Ins. Co. [Iowa] 94 N. W. 1100.

77. Code § 177, Laws 1899, c. 54, 5 48.

Hamburg-Bremen Flre Ins. Co. v. Atlantic

lfinst Line R. Co., 132 N. C. 75.

78. Aetnn Llfe Ins. Co. v. Parker [Term]

72 S. W. 168. 580.

7'9. Gardner v. Continental Ins. Co.I 25

Ky. L. R. 426, 75 S. \V. 283.

80. Cumberland 'I‘el, & Tel. Co. v. Dooley

[Tenn] 72 S. W. 457.

81. The proofs stated the exact amount

clalmed as Indemnity, the exact tlme 01' com

plete dlsnhlllty. the date when lnsured re

covered sufficiently to resume his usual oc

cupation and the date of resumptlon. Clan

tnn v. 'l‘ravelers' Protective Ass‘n (Mo. App.]

74 S. W. 510.

8:. Woodmen Ace. Ass‘n v. Hamllton

[Neb.] 96 N. W. 989.

83. Kansas Clty. etc., R. Co. v. Blaker

[Kan] 75 Pac. 71.

84. Kennedy v. Iowa State Ins. Co., 119

Iowa, 29.

85. The insurer ls not entitled to be sub

rogated. Aetna Life Ins. Co. v. Parker [Te-x.

Clv. App.] 72 S. W. 621.

88. Servlce of process on foreign compa

nies, see ante, § 23. See Jurlsdictlon, l 4.

for questlons of jurisdiction of federal courts
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ceeding a certain sum realized from one disability assessment levied on each

member, an action at law may be maintained, though a more appropriate remedy

might be by a proceeding in equity to compel the levying of the assessment."

A provision for examination of the insured under oath by a person named

by the insurer does not establish a condition precedent to the action.“ If pay

ment of an award has been accepted, plaintiif must rescind and restore the

amount, though paid to a mortgagee.“

Where it appears that only a small portion of the property alleged to have

been destroyed ever belonged to plaintifi and that the action is an attempt to

defraud, plaintiff is not entitled to any recovery.”0

Tender by insurer of an amount specified as liability for partial disability

fixes the liability of the insurer to such extent, though defenses are made against

the policy."

Vanna—By statute it may be provided that actions against foreign insur

ance companies are to be brought in the county where an agency is located or where

it was located at the time the contract was made, or the cause of action accrues,

and if no agency is maintained, in any county where the company may be found.

If the company does not maintain an agency, it does not by appointing an agent

for service of process, acquire a. fixed residence in the county of his residence.”

When action may be brought—A provision in the policy as to the time in

which action must be brought is not to be enlarged by general statutory provi

sions.” Such provisions are binding unless waived.“ Acts of the insurer may

work a. waiver or estoppel.“

' A limitation as to the time in which actions shall be brought on the policy

will be controlled by a provision that action must not he brought in less than a

certain time after award by appraisers in case. there is an appraisal.“ As to

compliance with such provisions, see citations." '

as to actions on policies; Examination of

Witnesses, for examination of expert wit

nesses.

8?. Declaration held to show a breach of

an implied contract to levy an assessment.

Garcelon v. Commercial TravelersI Eastern

Acc. Ass'n [M2151] 67 N. E. 868.

88. Scottish Union 8: Nat. Ins. Co. v.

first discovered at the trial, the agent hav

ing obtained thev policy and withheld it and

information as to its terms from plaintliis.

Taylor v. Glens Falls Ins. Co. [Fla.] 32 So.

887. If liability is denied, suit may be

brought without awaiting the expiration of a

period fixed in the contract. Modern Broth

erhood v. Cummings [Neb.] 94 N. W. 144;

Strain, 24 Ky. L. R. 958, 70 S. W. 274.

80. Townsend v. Greenwich Ins. Co.. 39

Misc. [N. Y.] 87; Id., 86 App. Div. [N. Y.]

323.

90. Schmidt v. Phila. Underwriters, 109

La. 884.

91. Wilkinson v. Travelers' Ins. Co. [Tex.

Civ. App.) 72 S. W. 1016.

ID. Civ. Code 1895, §§ 2145. 2057. Equity

Life Ass'n v. Gammon [Ga.] 48 S. E. 100.

KI. Ward 7. Pa. Fire Ins. Co. [Miss] 83

So. 841.

M Sullivan v. Prudential Ins. Co..

N. Y. 483.

85. The fact that defendant retains the

proofs of death tomethe'r with the policy and

an assignment thereof. does not show a

waiver of the limitation. Sullivan \'. Pru

dential Ina. Co.. 172 N. Y. 482. A limitation

as to the time in which action shall be

brought. contained in the policy may be

avoided by lack of knowledge occasioned by

the agent of the company. A first action

on the policy had resulted in a non-suit

through the policy having been made pay

able to a person deceased. The mistake was

172

Conn. Fire Ins. Co. v. Hilbrant [Tex. Civ.

App.] 78 S. W. 568. Where proofs of death

are waived, a limitation of the time in which

action may be brought computed from the

service of proofs of death is abrogated.

Cole v. Preferred Acc. Ins. 00.. 40 Misc. [N.

Y.] 260.

96. Insurer may be ostopped from claim

ing a twelve months‘ limitation where he

has told the insured that the policy protects

him, since it provides that no action can be

brought until 60 days after an award. Wil

liams v. German Ins. Co.. 90 App. Div. [N.

Y.) 413.

97. Plaintiff will be entitled to Monday

on which to sue. if the last day fails on Sun

day. Ryer v. Prudential Ins. Co.. 85 App.

Div. [N', Y.] 7. Action begun on the 19th

oi! October following the death of a member

of a mutual insurance company on June

5th. is not premature, where there was im

mediate proot of death and there is no de

nial o! the sufficiency or receipt thereof and

action cannot be brought until 90 days after

their service. Thornburg v. Farmer-1' Life

Ass’n [Iowa] 98 N. W. 105.
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A usee’s rights as to limitations will be governed as if his action was brought

at the time in which it was brought by himself and the other as joint plain

tiiIs.”

An action begun must be prosecuted to judgment to toll a specification in

the policy limiting the time of action." Nor is the right of action extended

by a statutory provision, but where an action is defeated for a matter of form,

a new action may be begun within prescribed time.1

A limitation as to the time of action in the policy cannot be asserted where

an action was brought in due time but dismissed on an agreement of defendant

to submit to rearbitration, and a. new action brought in five months is not un

reasonably delayed.’

Under statutory provisions that action will lie in case payment is with

held for more than a specified period after claims are due, action may be brought

at the termination of such period, after the insurer has received satisfactory

proofs of loss.8 Furnishing additional proof of dcath at the insurer’s request does

not extend the period within which, by the terms of the by-laws, action must not be

brought on the contract.‘ An objection that the action is prematurely brought

must he pleaded.“

Parties—Without 'regard to whether a beneficiary assigns his rights in the

manner required by the policy, he may make a contract entitling another to col

lect the policy! Suit should be by the real party in interest] or by the legal

holder of the policy to his use.8 The wife may bring an action on a policy issued

by mistake in the name of the husband, on dismissal of the suit of the hus

hand.’ A vendor who after a contract to sell insures property without reference

to the contract or to the vendee cannot, after settlement of a loss, sue for the

use of the vendee". Where the mortgagor and mortgagee have conflicting in

98. Indian River State Bank v. Hartford though he has dep0sited the policy as collat

I-‘ire Ins. Co. [Fla.] 35 So. 228.

99. An action begun and dismissed he

cnuse plaintiff has not paid a. privilege tax

necessary, does not tell a limitation as to

the time specified in the policy within which

action must be begun [Ann. Code 1892. 5

2758]. Ward v. Pa. Fire Ins. Co. [Miss.] 33

So. 841.

1. Ann. Code § 1892. § 2756. Ward v. Pa.

Fire Ins. Co. [Miss] 33 So. 841.

2. Goodwin v. Merchants & B. Mut. Ins.

Co.,’118 Iowa, 601.

8. Comp. Laws. § 7326. Putze v. Saginaw

Valley Mut. Fire Ins. Co. [Mich.] 94 N. W.

191.

4. Wood v. Farmers' Life Ass‘n [Iowa]

95 N. W. 226.

5. In grounds of defense filed under Code,

§ 3249. Farmers' Benev. Fire Ins. Ass‘n v.

Kinsey [Va.] 43 S. E. 338. A provision

granting time for payment of losses in the

hy-laws of the insurer if not contained in

the policy attached to the declaration. will

not authorize a demurrer to the declaration

on the ground of prematurity. Id.

0. Kendall v. Morrison [Tex. Civ. App.] 77

S. W. 31.

7. The insured may bring an action in his

own name on a policy payable to a trustee

as his interest may appear. Branigan v. Jef

ferson Mut. Fire Ins. Co. [Mo. App.] 76

S. W. 643. A mortgagee may sue as the real

party in interest under a mortgage clause

eral on an assignment of the note and mort

gage. Key v_ Continental Ins. Co. [310. App.]

74 S. W. 162. Where the promise is made

directly to the mortgagee and the owner

pays the premium on account of the mort

gagee and in fulfillment of his duty to do

so the mortgagee may sue on the contract.

Smith v. Union Ins. Co. [R. 1.] 55 At]. 715.

A declaration alleging that the insured as

signed and delivered the policy to an as

signee with authority to collect the same and

to appropriate the proceeds to the payment

of the assignor's debt, is sufficient to show

that the assignee is the real party in in

terest entitled to sue alone to recover on

the policy [construing Rev. St. 1892. N 1981.

1982]. Indian River State Bank v. Hartford

Fire Ins. Co. [Fla.] 35 So. 228.

8. A trustee to whom a creditor has sur

rendered a policy assigned to him by the

debtor, without re-asigning the same in

writing. may substitute the holder of the

legal title by amendment. Traders' Ins. Co.

v. Mann [Ga.] 45 S. E. 426. Where the in

surer has marked the policy to be payable

to the use of another. the insured may

bring an action for such use. Schilansky v,

Merchants' & Mf'rs’ Fire Ins. Co. [Del.] 55

Atl. 1014.

9. Montgomery v. Delaware In. Co. [S

C.] 45 S. E. 934.

10. Wright v. Continental Ins. Co., 11'! Ga.

499.
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ierests, they should be determined by making the one party defendant in a suit

by the other on the policy.11

The person in possession of a policy of life insurance may sue thereon,

though the insured was a nonresident and did not die within the state or leave

property therein.12 Cases as to rights under particular policies are grouped be

low."

(§ 20) B. Pleading.—The general rules of pleading governing actions on

contract are applicable.“ Repugnant causes of action must not be alleged,1° but

allegations of bad faith in breach do not set up an additional cause of action

in tort." Jurisdiction must be shown." The facts supporting the right of re

covery must be set out, such as eviction in case of title insurance," the nature

of the injury," or attendance of physician in accident insurance," or the value

of the property destroyed in fire insurance.“ Where the contract calls for pay

ment at a stated time after proof of loss, it need not be alleged that the com

pany was notified to make an assessment and had refused, or that an assessment

had been made and payment refused, or that there were assets from which pay

ment conid be made.’:2

Averring performancc.—Under statutes providing that performance of con

ditions precedent may he pleaded generally, an allegation that plaintiff has fully

performed all the obligations required is sufficient."

11. The fact that a mortgage does not

cover all the property insured does not re

quire the mortgagor to be joined in a suit

by the mortgagee whose interest is severally

insured. Kent v. Aetna Ins. Co., 84 App.

Div. [N. T.] 428.

12. Page v. Life Ins. Co., 131 N. C. 115.

13. The widow and children of insured

may sue on a policy payable to executors.

administrators or assigns. Sun Life Ins. Co.

v. Phillips [Tex. Civ. App.] 70 S. W. 603. A

daughter's husband may sue in his own

name on policy payable to wife and children

of insured, where the wife and daughter.

who was the only child. died before insured.

D'Arcy v. Mut. Life Ins. Co., 108 Tenn. 667.

Where a contract is to pay to a. certain liv

ing beneficiary, the administrator of insured

cannot sue, though there is an optional

clause in the policy for payment to the ad

ministrator. Ruofl! v. Hancock Mut. Life

Ins. Co.. 86 App. Div. [N. Y.] 447.

14. An objection that the declaration does

not set out the details of the contract is

not available upon demurrer. Taylor v.

N. J. Title Guarantee 8: Trust Co. [N. J.

Law] 58 Atl. 152. Petition on an oral con

tract of insurance held sufficient as against

an objection that it showed that the contract

was without consideration and had not tak

en eftect before insured’s death. Pac. M.

Ins. Co. v. Shaffer, 30 Tex. Civ. App. 313.

15. A declaration one count of which al

leges that defendant was already indebted

by reason of a loss having occurred and an

other count alleges that in consideration

thereof and of certain other things defendant

undertook to pay a certain sum if a loss

should occur, and that such loss has oc

curred is inconsistent as to substance and

vulnerable to a general demurrer. Hersey

v. Northern Assur. Co. [Vt.] 56 Atl. 95.

10. “'here the action is brought at law

for breach of an implied contract to levy

an assessment. allegations as to bad faith,

fraudulent purpose and unlawful action on

the part of defendant in rejection of plain

tiff's claim do not make the declaration one

in tort or one having one count on contract

and one in tort. Garcelon v. Commercial

Travelers' E. A. Ass'n [Mass] 67 N. E. 868.

17. Complaint in an action against a. for

eign insurance company held insufficient as

to allegation of facts establishing Jurisdic

tion. Equity Life Ass'n v. Gammon [Ga] 44

S. E. 978.

18. It is not a sufficient averment of evic

tion under adverse title to plead that a per

son named purchased the land at a tax sale

and ever since has lawfully held as against

insured. Taylor v. N. J'. Title Guarantee .5

Trust Co. [N. J'. Law] 56 At]. 162.

19. An allegation stating that insured did

not die of any bodily injury sustained

through any external. violent or accidental

means is an averment of a. conclusion. De

zell v. Fidelity & Casualty Co.. 176 M0. 253.

20. Where the policy requires that bene

fits may be recovered only from the first to

the last visit of a physician, a. complaint

sufliciently alleges such days where it states

that insured was under the care of a physi

cian from a certain day to another certain

day. Mut. Ben. Ass‘n v. Nancarrow [Colo.

App.] 71 Pac. 423.

21. Where by statute the value of the

property is conclusively fixed by the policy.

an allegation of the amount for which in

surance was effected. is all that is necessary

[Rev. St. 1890. § 7969]. Bode v. Firenmn's

Ins. Co.-[Mo. App.] 77 S. W. 116.

22. Brookshier v. Chillicothe Town M. F.

Ins. Co.. 91 Mo. App. 599.

23. Burns“ Rev. St. 1901, i 373. Security

A. & S. B. Ass'n v. Lee, 160 Ind. 249. Per

formance of promissory warranties or condi

tions subsequent need not be alleged, but

there need be only a general averment of

performance of conditions precedent [Rel

St. Q 1045]. Tiills v. Liverpool & L. t 6

rins. Co. [Flu.] 35 So. 171.
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Where by statute general counts in assumpsit are made sufiicient in declara

tions on insurance policies, the declaration need not set out the terms and condi

tions of the contract.“ Such a statute requiring also a filing of a specification

of the number of the policy, date of loss and items involved, with the writ, and

further providing that a plea of non assumpsit shall put in issue only, the execution

of the policy and the amount of damage is not invalid as requiring defendant

to assume the burden of proof of matters rightfully resting on plaintiif, such as

performance of conditions, interest, etc." Nor is such a statute a denial of the

equal protection of the laws.20

In a suit on a policy agreed to be issued, the plaintifi need not aver a com

pliance with its provisions."

An allegation of performance of all conditions of the contract is sufficient,

without averinent that proof of loss was furnished at the proper time before

suit," but if a policy requiring as a condition precedent, the furnishing of proofs

of loss is attached to and made a. part of the petition, a failure to allege com

pliance is rlemui-rable.”

liverring waiver of conditions.'°—A waiver of stipulations in the policy must

he pleaded and proved.81 Plaintiff may in difierent counts aver a waiver of proofs

of loss and compliance with provisions of policy as to proofs of loss and may rely

on the count established by hi evidence." Though allegations creating a tech

nical estoppcl are not alleged, they may be sufficient to raise a question of waiver

of proofs of loss."

Averring ownership and interest—The complaint must allege that plaintiff

had an insurable interest at time of issuance of the policy and of the loss,"

or aver ownership.“ Where the allegations of the petition as to interest or

title is defective, an answer that insured had a title less than fee simple cures

the defect." ‘

ronto, 29 Ind. App. 678: Bryan v. Farmers

M. Indemnity Ass'n, 81 App. Div. [N. Y.]

642. Where the complaint does not allege

that plaintifl was owner at time of loss or

possessed of an insurable interest, it is de

murrable. but a demurrer cannot be based

24. Complaint held sufliclent under acts

1896. p. 89. No. 121. Hersey v. Northern

Assur. Co. [VL] 56 Atl. 95.

25, 26. Hersey v. Northern Assur. C0.

[VL] 56 Atl. 95. Under such a statute the

declaration need not allege that the speci

fication has been filed [Acts 1896, p. 89. No.

121]. Id.

27. King v. Phoenix Ins. Co. [Mo. App.]

76 8. W. 55.

28. Rev. St. 1899, y 634. provides that it

may be pleaded generally that all conditions

have been performed without specially

pleading performance of conditions prece

dent. McGannon v. Millers' Nat. Ins. Co.. 171

M0. 143. Complaint held sufficient. Fidel

ity is Casualty Co. v. Brown [Ind. T.) 69

S. W. 915.

29. Tex. H. M. F. Ins. Co. v. Bowlin [Tex.

Civ. App.] 70 S. W. 797.

80. An averment that the amount of loss

could not be agreed upon, does not prevent

other allegations from being construed as

an averment of waiver of proofs of loss.

Germania F. Ins. Co. v. Pitcher, 160 Ind.

392.

31. Stipulations for payment of premium

for inception of risk. 'German Ins. Co. "

Shader [Neb.] 98 N. W. 604.

32. Indian River State Bank v. Hartford

F. Ins. Co. [Fla] 35 So. 2251_

33. Allegations considered.

ins. Co. v. Pitcher. 160 Ind. 392.

84. Vernon I. 8: T. Co. v. Bank of To

Germania F.

on l. clerical error resulting in a. policy- to

allege that plaintiff was the owner at the

time the policy was issued. Ohio Farmers'

Ins. Co. v. Vogel, 80 Ind. App. 281. Peti

tion held sufilcient without a. specific allega—

tion of ownership or insurable interest, as

against a. general exception. Pa. F. Ins.

Co. v. Jameson [Tex. Civ. App.] 73 S. W.

41!. Petition held to show equitable inter

est of insured. Bods v. Firemen‘s Ins. Co

[Mo. App.] 77 S. W. 116. Plaintiff must al~

legs that he was the owner of the property

at the time of the contract of insurance.

Continental Fire Ass’n v. Bearden. 29 Tex.

Civ. App. 569.

85. Petition held sufficiently to allege

ownership as against general demurrer.

American Cent. Ins. Co. v. White [Tex. Civ.

App.] 73 S. W. 827. Complaint held sum

cient to allege ownership of plaintiff at time

of loss. Ins. Co. v. Hegewnld [Ind.] 66 N.

E. 902. A description in the petition ot the

house described as plaintiff's house can be

rationally construed only as an allegation

of ownership. Rogers v. Western Home

Town M. F. Ins. Co., 93 Mo. App. 24.

36. Bode v. Firemen's Ins. Co. [110. App.]

77 S. W. 116.
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Negativing matters of defense.—As a general rule, the complaint need not

deny matters of defense such as incumbrance," or breach of condition for sole

and unconditional ownership,” or that an assignment was a wagering contract."

Where it is sought to recover an amount stipulated for an accident happen

ing in a. particular manner, negative conditions should be denied; but if such

facts are established by the evidence, the complaint may be amended to conform

to the proof.“

Plea or amen—Where fraud is alleged generally and specifications of facts

set out, the general allegation willbe limited to the specifications.“ If statutory

provisions require misrepresentations to be material or fraudulent, the facts render

ing them material must be pleaded.“ It must be averred that the misrepre

sentation induced the issuance of the policy.“

Where the insurer pleads payment

person has filed proofs of loss.“

A defense of suicide admits the

Breaches of conditions subsequent must be specifically pleaded.“

the sufliciency of particular pleas are collected in the notes."

to another, it need not aver that such

performance of conditions precedent.“

Cases as to

After plaintiif has

introduced his evidence, defendant cannot file a plea. averring plaintiff’s fail

ure to exercise due diligence for his personal safe ."

General issue—Non est factum is the proper plea in denial of the execution

of a policy alleged to be under seal, and a plea that defendant did not covenant

as alleged may be stricken on motion.“

An answer which admits the issuance of the policy, that it was in full force

at the death of the insured, and then denies each and every allegation in the

petition not thereinafter specifically admitted, is regarded neither as a general nor

a special denial."

87. Indian River State Bank v. Hartford

1“. Ins. Co. [Pin] 35 So. 228.

38. Gardner v. Continental Ins.

Ky. L. R. 426. 75 S. W. 283.

89. Action by assignee. Metropolitan L.

ins, Co. v, Brown [Ind.] 66 N. E. 908.

40. Lilly 7. Preferred Aco. Ins. Co..

Misc. [N. Y.] I.

41. Summers v. Metropolitan L Ins. Co..

90 Mo. App. 691.

42. Ky. St. 1903. I 039. Answer held insuf

Co.. 25

41

"r‘iflni'. Poe. M. L. Ins. Co. v. Bailey [Ky.]

78 S. W. 119.

41!. Summers v. Metropolitan L. Ins. C0..

90 Mo. App. 691.

44. Brooks v. Metropolitan L. Ins.

lN. J. Law] 56 At]. 168.

45. Meyer v. Supreme Lodge, K. of P., 82

App. Div. [N. Y.) 859.

46. Removal of the property. Montgom

ery 7. Del. ins. Co. [3. C.] 48 8. E. 934.

“'here there is no averment as to condi

tions concerning notice of Illness in the com

plaint, failure to comply with a condition as

to notice. must he pleaded. Mut. Ben. Ase‘n

v. Nancarrow [Coin App.] 71 Fee. 423.

41. A plea setting up an arbitration

agreement as provided in the policy and

mrlking' a tender of the amount had under

the appraisement. held good as against de

murrer. Rutter v. Hanover F. Ins. Co. [Ala]

35 So. 88. Defendant's answer read in con

nection with the petition, held sufficient to

admit a defense that oysters were volunta

rilv taken into the ineured's stomach and

dmth ensued therefrom. Md. Casualty (lo.

V. ll'vl'rlns [Term] 76 S. W 715. Special

Co.

pleas alleging increase of hazard by means

within assured's knowledge and control. in

that insured kept gasoline in the building

and that there was no agreement in the

policy consenting thereto are not demur

rabie on the ground that there was no alle

gation of the manner in which the hazard

was increased. of insured'e knowledge there

of or of insurer's want of consent. Cas

simus v. Scottish U. k N. Ins. Co.. 135 Ala.

256. An answer seeking a forfeiture for

failure of ownership. is not invalidated by

the fact that it is defective in specifically

denying plaintiff's ownership. White v.

Merchants“ Ins. Co.. 98 Mo. App. 282. An

allegation of misrepresentation as to en

cumbrances connected with a denial of the

ownership alleged in the complaint. is to be

regarded simply as a traverse of the cause

of action stnted in the complaint. Farm

ers' M. F‘. ins. Co. v. Yetter. 30 Ind. App.

187. An allegation that a. dispute existed

between plaintiff and others as to ownership

of the property destroyed. does not present

a defense. Id.

Where there is a. finding in favor of de

fendant on a defense sufficient to avoid his

liability, failure to sustain exceptions to

other defenses is not prejudicial. Joy v.

Liverpool. L. 8; G. ins. Co. [Tex. Civ. App.]

74 S. W. 822.

48. Poole v. Mass. Mut. Acc. Ass'n, 75

Vt. 85.

49. Tillie v. Liverpool & L l G. Ins. Co.

[Fla] 8! So. 171.

no. T‘iezoll v. Fidelity & Casualty Co.. 176

filo 253.
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A defense of breach of condition may be made by the general issue and no

tice without a special plea alleging a violation of the contract.“ Defendant

cannot show fraud and false swearing in the proofs of loss under a general de

nial, though the evidence may be admissible for the purpose of showing the

amount of loss,“2 nor can he take advantage of facts in evidence showing failure

to exercise due diligence for personal safety.“

Replication or reply."—In order to take advantage of statutory provisions

that the company cannot deny the truth of an application unless a full and

complete copy has been returned with the policy, the facts must he pleaded.“5

Where a waiver is pleaded in reply, the facts essential to its validity must be

set out."

Departure.—A reply setting up matter rendering a deed asserted in defense

inefiicaciorrs to alter insured ’s sole and unconditional ownership is not a departure

from a complaint averring title." Though there is a general avermcnt of con

ditions precedent, a replication alleging waiver of a pleaded forfeiture on the

ground of breach of promissory warranties is not a departure.“

Variance—Headings and proof must correspond.“ Waiver of condition

precedent cannot be taken advantage of, where compliance is pleaded.” Denial of in

formation sufficient to form a belief as to ownership in plaintiff’s intestate admits

evidence that insured assigned the policy before intestate acquired any right there

in.‘‘1 Under a plea of a breach of an implied condition of truth of material

representations of fact, misrepresentations may be shown."

51. Wilson v. Union M. F. Ins. Co. [Vt.]

55 Atl. 662.

52. Cheever v. British-American Ins. Co.,

86 App. Div. [N. Y.] 333.

53. Act 1896, No. 121, provides that in ac

tions on insurance policies non-assumpsit

places in issue only the execution of the

policy and the amount of damages. Poole

v. Mass. Mut. Ace. Ass'n. 75 Vt. 85.

54. Reply showing ineflicacy of deed to

alter title held sufllcient as against an an

swer setting up a breach of a. condition

against sole and unconditional ownership.

Franklin Ins. Co. v. Feist [Ind. App.] 68 N.

E. 188.

55. Rev. St. 1892. 9 8623. Metropolitan

L. Ins. Co. v. Howie [Ohio] 68 N. E. 4.

50. It is a sufficient averment of waiver

of a pleaded ground of forfeiture for keeping

of gasoline, to allege that the agent issuing

the policy was at the time informed of the

keeping of the gasoline and that such agent

told insured that the keeping was rightful.

The authority requisite to the waiver must

be averred and it must be alleged that the

gasoline was kept as part of the stock in

sured, if it is sought to show that it was

"merchandise usually kept in similar stocks,"

which was property covered. Cassimus v.

Scottish U. & N. Ins. Co., 135 Ala. 256.

Franklin Ins. Co. v. Feist [Ind. App.]

68 N. E. 188.

58. Rev. St. 5 1045, requires the complaint

to contain only a general averment of con

ditions precedent. Waiver of forfeiture on

the ground of failure to comply with iron

safe clause. Tillis v. Liverpool 8: L. & G.

Ins. Co. [Flm] 35 So. 171.

'59. Where the defense is that an accident

did not occur, evidence that the action was

prematurely brought is inadmissible. Mod

ern Brotherhood v. Cummings [Neb.] 94 N.

'
.n.

. as is a misspelling of the name.

‘Co. v. Parker, 30 Tex. Civ. App. 621.

W. 144. On a plea of death from ptomaine

poisoning. evidence that death resulted from

something other than poison cannot be ad

mitted in favor of the defendant. Md. Cas

ualty Co. v. Hudgins [Tex. Civ. App.] 72 S.

W. 1047. Variance between the .description

of the property in the complaint and in the

policy does not render the complaint bad

though it may be ground for objection to

the introduction of the policy in evidence.

Franklin Ins. Co. v. Feist [Ind. App.] 68

N. E. 188. A notice that liability was de

nied on the ground that the property was

not in existence when the policy was de

livered, does not prevent proof that a prior

policy of another company covering the

same property, which was to be replaced by

defendant's policy. had not been cancelled

when the property was burned. The de

fenses are consistent. Kerr v. Milwaukee

Mechanics‘ Ins. Co. [C. C. A.] 111 Fed. 442.

Variance between the number of the policy

pleaded and that introduced in evidence as

issued where'the policy is identified and prop

erly described In the judgment is immaterial.

Aeina L. Ins.

Under

an averment of sole ownership. plaintiff can

not assert a partial ownership or present

sole ownership. White v. Merchants' Ins.

Co., 93 Mo. App. 282. Not fatal variance be

tween suit in name of “Ulysses Elgin Butter

Co.. Limited" and policy of "Ulysses Elgin

Butter Co." Ulysses Elgin Butter Co. v.

Hartford F. Ins, Co., 20 Pa. Super. Ct. 384.

60. St. Paul F. & M. Ins. Co. v. Hodge.

30 Tex. Civ. App. 257, 259: Ryer v. Prudential

Ins. C0.. 82 N. Y. Supp. 971.

81. McDonough v. Aetna L. Ins. Co., 38

Misc. [N. Y.] 625.

62. Evans v. Columbia. 1". Ins. Co., 40

Misc. [N. Y.] 316.
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Amendments—Injuries by a subsequent fire may be set up by amendment

to the original petition." If plaintiff has alleged performance of all conditions,

an amendment allowing defendant to state that the proofs of loss were not re

ceived within the stipulated time, not being essential to defendant’s case, is not

prejudicial to plaintiif.“ Under the Florida statute of amendments in a suit on

a policy, a party may be changed from co-plaintifi to sole nominal plaintiif su

ing for use of his former co-plaintifi, and by subsequent amendment dropped from

the case as nominal plaintiff and his usee substituted as the real and only plain

tiff.“

(§ 20) 0. Evidence. Presumptions and burden of proof.-—A prima facie

case results from proof of the policy and furnishing of proofs of death.“ The

insurer has the burden of establishing its lack of authority to transact business

within the state," or that it will not realize enough by an assessment to pay a

loss," or that a building fell before the fire broke out, thus terminating the

insurance.“0 It need not show that an assignee is an actual person." Insured

must establish the facts essential to his recovery, such as ownership of the prop

crtiv71 at the time of loss," though not properly placed in issue," and must show the

value of the property destroyed.“ He must show that risk was to begin at the

time of signing the application."

Delivery of policy is prima facie evidence of payment of the premium re

cited." Failure to cancel supports the same inference." Plaintiff establishes a

prima facie case as against a claim of forfeiture for nonpayment of premiums

by introducing a receipt for the premium in question executed by defendant’s

general agents," but if defendant introduces evidence to rebut the receipt, the

83. Civ. Code, § 134, allows amendments in 72. Milwaukee Fire Ins. Co. v. Todd [Ind.

furtherance of justice in case they do not

substantially change the claim or defense.

Scottish U. & N. Ins. Co. v. Strain. 24 Ky. L.

R. 958. 70 S. W. 274.

M. Huse & L. lee & Transp. Co. v. Wielar,

86 N. Y. Supp. 24.

65. Indian River State Bank v. Hartford

F. Ins. Co. [Fla] 35 So. 228.

80. Provident Sav. Life Assur. 800. v. Can

non. 103 Ill. App. 534.

01. Abraham v. Mut. Reserve Fund Life

Ass'n, 183 Mass. 160.

68. Thornburg _v. Farmers' Lite Ass'n

[Iowa] 98 N. W. 105. The burden is on the

company to show insufficiency of assess

ment to pay loss. where the action is on a

mutual policy providing that full indemnity

is not to be paid. where the losses exceed

the amount collected on the assessment.

Delle v. State Mut. Hail Ins. Co., 119 Iowa.

173.

00. Phenix Ins. Co. v. Luce [C. C. A.] 123

Fed. 257: Friedman v. Atlas Assur. Co.

[Mich] 94 N. W. 757.

70. Assignee of a life policy is not pre

sumed to be fictitious. McDonough v. Aetna

Life Ins. Co.. 38 Misc. [N. Y.] 625.

71. The insured must be the owner of the

property at the time the insurance is secured

as well as at time of the loss and must prove

such ownership though the pleadings are

defective and though there Is a statutory

provision that warranties shall be deemed

representations only. where not materially

affecting the risk [Rev. St. 1899, H 7973,

7974]. White v. Merchants' Ins. Co., 93 Mo.

App. 282.

App.] 67 N. E. 697.

73. The burden on plaintlfi! to show that

she is the owner of the property is not af

fected by the fact that defendant by a faulty

and argumentative denial, denies plaintiff's

ownership. coupled with an allegation that

another person was the owner. Montgomery

v. Delaware Ins. Co. [5. C.] 45 S. E. 934.

74. Rev. St. 1899. §§ 7969. 7970. makes the

amount of insurance conclusive as to build

ings but insured must establish the value

of personalty. De Soto v. American Guar

anty Fund Mut. Fire Ins. Co. [Mo. App.] 74

S. W. 1.

75. Brink v. Merchants' & F. United Mut.

Ins. Ass'n [8. D.] 95 N. W. 929.

78- Union Life Ins. Co. v. Parker [Neb.]

92 N. W. 604. Where it recites that it is

not to be delivered until such payment.

The presumption is rebuttable. Page v.

Life Ins. Co.. 131 N. C. 116. Possession of

an accident policy causes a. presumption of

payment of premium. Cole v. Preferred Acc.

Ins. Co., 40 Misc. [N. Y.] 260.

77. Mauck v. Merchants' &-. Mf'rs' Fire Ins.

Co. [Del.] 54 Atl. 952.

78. O'Connell v. Fidelity & Casualty Co.,

8'! App. Div. [N. Y.] 306. Though the in

surance company forwards renewal receipts

to policy holders and gives credit for the

premium in advance of receipt of payment.

proof of such custom will not cast the bur

den on the representatives or beneficiaries

of decedent to show that a. premium for

which the company has issued its formal re

ceipt has been actually paid. O'Connell V

Fidelity & Casualty Co.. 87 App. Div. [N- Y-)

306.
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burden of proving payment by a preponderance of the evidence does not shift from

plaintifi." The company, if it admit the execution and death before a renewal

premium is due, has the burden of showing that the policy is not in force, has

been procured by fraud, and no premium paid.”

The burden of proof is on the party alleging fraud," or misrepresenta

tion," or breach of warranty," or the materiality of the breach.“ If, to prevent

a. judgment being a lien on the premises avoiding a policy, complainant asserts

that the property is exempt from such lien, the burden of proof is on him.“

The fact that because defendant has burden of proving a breach of warranty

it is given the opening and closing in the introduction of evidence does not af

fect the rule as to the burden of proving a waiver of the breach.“

The burden of proving that death was from an injury intentionally rather

than accidentally inflicted by a third person is on defendant," or of showing death

from a cause other than alleged." Where defendant seeks to reduce its liability

under a proviso that only one-tenth of the policy shall be paid in case death re

sults from an injury intentionally inflicted by a third person, the intent becomes

an essential part of the proof and is not presumed from the injury.“

Suicide must be established by defendant," but plaintiff has the burden

of showing unsoundness of mind on the part of the insured.“

70- Instruction held to improperly place

the burden on defendant. O‘Connell v. Fi

deéity 8: Casualty Co., 8‘1 App. Div. [N. Y.]

30 .

80. Page 7. Life Ins. Co., 131 N. C. 115.

81. Under Code, 5 1812, providing that

fraud must exist to prevent a. certificate of

health from estopping the company from

denying insured's health at the time of the

policy, imposes the burden of establishing

such fraud on insured. Ley v. Metropolitan

Life Ins. Co. [Iowa] 94 N. W. 568.

82. There is a. presumption that the in

surer knows the location and nature of the

business it insures. Birnstein v. Stuyvesant

Ins. Co., 39 Misc. [N. Y.) 808. The burden

of proving falsity of application for rein

statement is on defendant where the appli

cation and false statements are averred in

the answer. Denver Life Ins. CO. v. Crane

[Colo. App.] 73 Fee. 875. The insurer has

the burden of establishing a defense that

false answers induced the acceptance of the

risk and that neither the insurer nor its

agents had knowledge of such falsity. North

American Acc. Ins. Co. v. Sickies, 23 Ohio

Clrc. R. 594:

83. Md. Casualty Co. v. Gehrmann, 96

Mr]. 634. An agreement to use diligence to

maintain a. sprinkler SYstem not being a.

warranty or condition precedent, the burden

is on insurer to show failure to use due

diligence. Fuller v. N. Y. Fire Ins. C0.

[MnssJ 67 N. E. 879. The insurer has the

burden of proving increase of risk authoriz

ing forfeiture. Taylor v. Security Mut_ Fire

Ins. Co., 88 Minn. 231.

84. Poe's Supplement Code Pub. Gen.

Laws 1900, art. 23. Q 142a. Md. Casualty Co.

v. Gehrmann, 96 Md. 634. Where insured is

more than 40 and does not live in the fam

ily of a. sister afflicted with consumption. it

will not be presumed that s. misrepresents.

iion of the sister’s health was material.

New Era Ass'n v. Maetavish [Mich] 94 N.

\V. 599. The burden of proof of whether a

’tion on express or implied contract.

is on defendant. Price v. Standard Life &

Ace. Ins. Co. [Minn.] 95 N. W. 1118.

85. Must show that it arose from an ac

Frank

lin Ins. Co, v. Feist [lnd. App.] 68 N. E. 188.

86. Moore v. Hut. Reserve Fund Life

Ass'n [Mich.] 95 N. W. 673. A provision in

a policy excepting loss by fire during the

existence of a riot unless loss is from in

dependent causes authorizes the company to

demand proof that the loss was from such

causes or that such right was waived by

a denial of all liability. Royal Ins. Co. v.

Martin, 24 Sup. Ct. 247.

87- Stevens v. Continental Casualty Co.

[N. D.] 97 N. W. 862. The presumption is

that a gun shot wound was accidentally in

flicted. Id.

88. Where plaintiff has shown death“ from

hemorrhage following an accidental fall, the

burden of showing death from cancer is on

defendant. Fetter v. Fidelity & Casualty Co.,

174 M0. 256.

89. The jury cannot be required to find

intentional commission of the act. if the

facts may be reconciled with an accidental

or non-intentional injury and the question in

such a state of the evidence is for them.

Stevens v. Continental Casualty Co. [N. D.]

97 N. W. 862.

00. Equitable Life Assur. 800. v. Liddell

[Tex. Civ. App.) 74 S. W. 87. Where the

dead body of insured is found under circum

stances indicating that death may have re

sulted from accident or suicide. the presump

tion is against suicide. Union Casualty &

Surety Co. v. Goddard, 26 Ky. L. R. 1036, 76

S. W. 832. The presumption is against sui

cide. where insured was last seen late at

night on board a vessel in mid ocean. It

is also presumed that he died by accident or

some external force within a policy insur

ing him against death through external. vio

lent and accidental moons. Trm'elers‘ Ins.

Co. v. Bosch, 23 Ohio Circ. R. 491.

91. There is a presumption that one com

mlsreprosentation increases the risk of loss mitting suicide is conscious of the char
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Statements of a guardian made on hearsay in the proofs of death do not

relieve the insurer from the necessity of proving such facts as against infant

beneficiaries.”

Admissibility of evidence—General rules as to the admissibility of evidence

are applicable in actions to recover upon insurance policies."

actor of his act. Under s. policy stipulating

against suicide whether sane or insane. no

recovery can be had. where insured com

mits murder and suicide. Dickerson v. N.

W. Mut. Life Ins. Co., 200 III. 270.

02. Stevens v. Continental Casualty Co.

[N. D.] 97 N. W. 862.

93. Evidence held sufficient prime. facie

evidence of conspiracy to render the acts of

either of two persons relating to a conspir

:tcy for obtainfng the proceeds of insurance

admissible against the other. McCarty v.

Hartford Fire Ins. Co. [Tex. Civ. App.] 75

S. W. 934. A witness can not testify as to

the construction of the contract. Prudential

Ins. Co. v. Devoe [Md] 56 At]. 809. Mailing

of a check for the full amount of instal

ments may he shown as tending to show

that plaintiff had not abandoned his con

tract. Walls v. Home Ins. Co., '4 Ky. L. R.

1452. 71 S. \V. 650. Letters containing a de

nial of liability by the company and notice

to the company of the death of insured are

admissible. Prudential Ins. Co. v. Devoe

[Md] 58 Ati. 809.

Cause of loss: Where arson is set up as

a defense to a. fire policy, other circum

stances tending to prove the guilt of the

party charged with the commission of the

offense. is admissible in evidence. Joy v.

Liverpool. L. k G. Ins. Co. [Tex. Civ. App.]

74 S. W. 822. On a contention that fire

originated from an explosion of mill dust.

the condition of the mill at the time may be

shown. the amount of mill dust collected and

the omission of appliances against such

dust. Orient Ins. Co. v. Leonard [C. C. A.]

120 Fed. 808. Where the defense is fraud,

arson and perjury. stniement of a fireman

that partly burned mntches were found in s

rubbish box in the burning building and a

hearsay statement of one of the arbitrators

that the case was "loaded" are inadmissible.

Goodwin v. Merchants‘ & B. Mut. ins. Co.,

118 Iowa. 601. There is no prejudicial error

to allow witness to stnte that his field was

damnccd by the same storm that damnlred

plointiff's. Condon v. Des Moines Mut. Hail

Ass'n [level 94 N. W. 471.

Cause of dentin It may be shown that at

the time the policy was issued. insured ques

tinned concerning the payment of losses on

suicide as showing that suicide was in ap

plicant‘s mind. Treat v. Merchants' Life

Ass'n. 198 Ill. 431. A beneficiary may show

that death resulted from accident. though

insured did not disclose such accident to

his phvsicinn. Travelers' Ins. Co. v. Hunt

er, 330 Tex. Civ. App. 489. The opinion of a

coroner inking an inquest. as to suicide. is

not competent. nor is a copy of the cor

oner's inquest. Aetna Life Ins. Co. v. Kais

er. 24 Ky. L. R. 2454. 74 S. W. 20.1. Coro

ner’s inquest proceedings with which pinin

iiff had nothin'z to do. are inadmissible.

Louis v. Con. Mut. Life Ins. Co.. 172 N. Y.

659.

Amount of lmou 'l‘he nmount for which a

settlement was made with another insurer.

Evidence which is

is immaterial. Goodwin v. Merchants' d: B.

Mut. Ins. Co.. 118 Iowa. 601. Value of goods

at the time of tire may be shown by evidence

of cost price and length of use. Cheever v

Scottish Union & Nat. Ins. Co.. 86 App. Div

[N. Y.] 328. As bearing on damages to a. crop

the yield of similar fields in the vicinity may

be considered. Condon v. Des Moines Mut.

Hail Ass'n [Iowa] 94 N. W. 471. On an issue

of total loss things necessary to restore the

building may be shown. but on such issue

evidence of the cost of replacing the build

ing is not admissible. Hartford Fire Ins.

Co. v. Bourbon County Court. 24 Ky. L. R.

1850, 72 S. W. 739. If plaintiff’s recollection

of articles destroyed is the best evidence.

lists made by her immediately after the tire.

are admissible. Cheever v. Scottish Union &

Nat. Ins. Co., 86 App. Div. [N. Y.) 328. Where

the verdict is for the full amount of the

insurance, it is harmless error to have ad

mitted evidence as to the proportion of the

loss caused by fire. Friedman v. Atlas As

sur. Co. [Mlch.] 94 N. W. 757. If the value

of articles conceded to have been covered by

the policy is disputed. it is impossible to de

termine whether or not the admission of

evidence as to articles not covered was prej

udicial. Fiske v. Royal Exch. Assur. Co.

[Mo. App.] 75 S. W. 382.

Mlsnepresentntionsx As tending to show

that insured was suffering with tuberculosis

at time of application a physician can be

asked whether or not s. treatment adminis

tered prior to the date of the application

was not a proper treatment for tuberculosis.

and it may be shown that insured had con

sumption in the ensuing year and died in

some 18 months of that disease. Murphy v.

Prudential Ins. Co.. 205 Pa. 444. A physician‘s

certificate showing death by consumption the

year after insurance. is admissible to show

breach of a warranty against consumption.

Ohmeyer v. Supreme Forest Woodmen Cir

cle. 91 Mo. App. 189. The company's officers

cannot testify that truthful statements of

certnin facts in the application would have

caused applicant's rejection. New Era. Ass'n

v. Msctsvish [Mlch.] 94 N. W. 599. The phy

sician examining the applicant cannot be

asked as to whether hnd facts been dis

closed to him, he would have passed him as

a first-class risk. where the issue is the

truthfulness of answers made warranties by

the policy. Murphy v. Prudential Ins. Co..

205 Pa. 444. Custom amonsr insurance com

panies as to acceptance of applications of

persons who have attempted suicide. is not

admissible and it cannot be shown that the

fact that the applicant had made such an

attempt would have been considered in pass

inz on his application. Louis v. Conn. Mut.

Life Ins. Co.. 172 N. Y. 859. Refusal to per

mit an expert to state his opinion as to tho

use of intoxicants as being a Dernli‘lm'“

habit. is not error where the defense Is

that use of intoxicating liquors 1" P‘M‘f“

contributed to insured's death. Union Lil»

Ins. Co. v. Jameson [Ind. App.] 67 N. E. 199.
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admissible against the insured is usually admissible as against his assignee,"

though where a policy has properly been assigned to the vendee of property,

previous negotiations between the vendor and insurance company are not ad

missible to show the property covered unless known by the vendee when he took

the transfer."

The policy pleaded is admissible," and if execution and delivery is admit

ted by answer, identification or foundation is unnecessary." Since the private

papers of the company cannot be compelled to be surrendered, a certified copy

of an original application may be attached to a deposition."

The proofs of death are admissible and conclusive against the beneficiary, un

less erroneous or made under mistake.” They are not relevant as substantive

evidence as to the cause or manner of the insured’s death.1 A record of inquest

proceedings furnished by plaintiii’s counsel after the furnishing of proofs of death

is not a part thereof so as to be admissible against plaintiff.2 A copy of the

proofs of loss is inadmissible, unless it is shown that the original is lost or de- -

stroyed or in possession of the opposite party who refuses to produce it on notice.8

Notice before trial that proof of death is erroneous is not necessary to allow

plaintiff to explain an erroneous statement therein.‘

Declarations and acts of agents while acting on the insurer’s business and

within the scope of their employment are admissible.“

Where an agreement by an adjuster to pay is pleaded, evidence thereof is

admissible.“

Sufficiency of evidence.—Cases in which the sufficiency of evidence to es

tablish particular issues has been considered are grouped in the footnotes accord

ing to such issues.’

Where the fact of a doctor's prescription erty is insured in the name of the husband. '

is established, a druggist may be permitted

to testify that he filled such prescription.

though he does not know who presented it.

Fiippen v. State Life Ins. Co., 30 Tex. Civ.

App. 362. Payment of sick benefits from

other insurers before application, is admis

sible to show breach of warranty therein

as to sickness. Seidenspinner v. Metropoli

tan Life Ins. Co., 175 N. Y. 95.

94. Joy v. Liverpool, L. 8; G. Ins. Co. [Tex.

Civ. App.] 74 S. W. 822.

95. Conn. Fire ins. Co. v. Hilbrant [Tex.

Civ. App.] 73 S. W. 558.

90. Code Pub. Gen. Laws, art. 75, § 24,

par. 108. Prudential Ins. Co. v. Devoe [Md.]

56 Atl. 809.

7. Fidelity Mut. Fire Ins. Co. v. Lowe

[Neb.] 93 N. W. 749.

98. Speiser v. Phoenix Mut. Life Ins. Co..

[Wis.] 97 N. W. 207.

99. Hassencamp v. Mut. Ben. Life Ins.

Co. [C. C. A.] 120 Fed. 475. Conciusiveness

of proofs of loss in general. see ante, 5 15A.

1. Aetna Life Ins. Co. v. Kaiser, 24 Ky.

L. R. 2464, 74 S. W. 203.

2, Louis v. Conn. Mut. Life Ins. Co.. 172

N. Y. 659.

3. Hartford Fire Ins. Co. v. Enoch [Ark]

77 S. W. 899.

4. Abraham v. Mut. Reserve Fund Lite

Ass'n, 183 Mass. 116.

5. A letter written by an adjuster to a

representative of the company, is not ad

missible it it is not shown to be relevant to

the issue. Hartford Fire Ins. Co. v, new

bon County Court, 24 Ky. L. R. 1850, 72 S.

W. 739. “'here by mistake a wife‘s prop

the declarations and acts of the agent made

to the husband are binding on the insurer

tor the wii'e's benefit. Montgomery v. Dela

ware Ins. Co. [8. C.] 45 S. E. 934. A letter

by a general agent to the home othce of the

insurer and referring to the failure of in

sured to make payment of premium. and

containing a. further statement of his prom

ise to pay in a. few days, is admissible as a

declaration. Knarston v. Manhattan Life

Ins. Co.. 140 Cal. 67, 73 Pac. 740. A state-.

ment of the manager 01' an insurance com

pany tending to show waiver. will be ad

missible though made without knowledge

of the death' of the insured. Illinois Lite

Ass'n v. Wells, 200 111. 445. Statements that

the state agents aid that they would make

accommodations as to payments of pre

miums. are admissible and do not contradict

a. provision against waiver of forfeiture save

by certain officers. Washington Life ins.

Co. v. Berwald [Tex. Civ. App.] 72 S. VJ. 436.

6. Germinder v. Machinery Mut. Ins.

Ass'n [Iowa] 94 N. W. 1108.

7. Formatiorr of contract: Issuance of

policy. McCarthy v. Mut. Reserve Fund Life

Ass‘n [Tex. Civ. App.] 74 S. \V. 921. An

thority of agent to make oral contract.

King v, Phoenix Ins. Co. [Mo. App.] 76 S.

W. 55. To show that policy was taken out

by insured to secure a. creditor and not by

the creditor in his own right. Strode v.

Meyer Bros. Drug Co. [Mm App.) 74 S. W.

379. Whether sending a policy to decedent

with knowledge of a general agent was a

waiver of a provision for cash payment.

Cross v. Security Trust & Life Ins. Co.. 171
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A verbal contract of insurance cannot be recovered on where the evidence 18

conflicting as to the property insured and wanting as to the rate of premium and

N. Y. 671. Where the policy recites that it

should not be delivered until the first pre

mium is paid. and it is admitted that the

first renewal premium was not due at the

time of death. an instruction that the pol

icy should be found in force if the jury be

lieve the evidence. is justified. Page v. Life

Ins. Co.. 131 N. C. 115.

Ownership: Evidence held to show own

ership in another than insured. McCarty v.

Hartford Fire Ins. Co. [Tex. Civ. App.] 75

S. K". 934. Evidence that the property was

in defendant's private dwelling. occupied by

himself and family, is prima facie evidence

of ownership. American Cent. Ins. Co. v.

White [Tex. Civ. App.] 73 S. W. 827.

Cann- of loss: Negligence of third person

impleaded as a defendant causing fire from

which loss resulted. Philadelphia Under

writers v. Ft. Worth R. Co. [Tex. Civ. App.]

71 S. W. 419. To show that the fall of a

building was caused by fire. Friedman v.

Atlas Assur. Co. [Mich.] 94 N. W. 757. To

go to the jury on the question of whether a

building fell before or after a fire broke out.

Phoenix Ins. Co. v. Luce [C. C. A.] 123 Fed.

257.

Cause of dentin Suicide. Treat v. Mer

chants’ Life Ass'n, 198 Ill. 431; Hassencamp

v. Mut. Ben. Life Ins. Co. [0. C. A.) 120 Fed.

475; Furbush v. Md. Casualty Co. [Mich.]

95 N. W. 551. Suicide by shooting. Aetna

Life Ins. Co. v. Kaiser. 24 Ky. L. R. 2454. 74

S. 'W. 203. Suicide with morphine. Equita

ble Life Assur. Soc. v. Liddell [Tex. Civ.

App.] 74 S. W. 87. To overcome presump

tion against suicide. Rumbold v. Supreme

Council Royal League. 103 Ill. App. 596. Sui

cide need be established only by a fair pre

ponderance of the evidence. Kerr v. Mod

ern Woodmen [C. C. A.] 117 Fed. 593. To

support plaintiff's explanation of the acci

dent and reasons for not giving immediate

notice. Hayes v. Continental Casualty Co..

98 Mo. App. 410. To show death from acci

dent. Woodmen Arc. Ass'n v. Hamilton

[Neb.] 96 N. W. 989; Union Casualty & Surc

ty Co. v. Goddard. 25 Ky. L. R. 1035.

76 S. W. 832. Evidence held to support the

inference of an accidental fall in the absence

of showing that it was the result of design

or insane impulse. Western Travelers' Ace.

Ass'n v. Holbrook [Neb.] 94 N. W. 816.

Evidence held to show that defendant was

not injured while attempting to leave a.

train in motion. Lilly v. Preferred Acc. Ins.

Co.. 41 Misc. [N. Y.] 8. To show fact and

date of death. Rogers v. Manhattan Life

Ins. Co.. 138 Cal. 285. 71 Pac. 348.

Misrepresentation: To show that pistol

shot wounds had not caused insured to be

in other than good health before issuance of

the policy. Mutual Life Ins. CO. v. Sinclair.

24 Ky. L. R. 1543. 71 S. W. 863. To show

llYlir‘Ilh of statements of good health and

aim-nee of any disorder or weakness tend

ing to impair applicant's constitution. Jeff

rov v. United Order of Golden Cross. 97 Me.

176. To prove conclusively false warranty

as to age. Bowen v. Preferred Aco. Ins. Co..

82 App. Div. [N. Y.] 458. To Justify sub

mission to the jury of good faith in conceal

ment of a hemorrhage in an application.

Loy v. Metropolitan Life Ins. Co. [Iowa] 94

N. W. 568. To show that insured was not

in sound health at the date of the policy.

where it appeared that at the delivery of

the policy he appeared to be suffering only

from a temporary ailment. but died of heart

disease and consumption in six months.

Packard v. Metropolitan Ins. Co. [N. H.154

At]. 287. To show misrepresentation as to

temperance demanding a new trial after a

contrary finding by the Jury. Holtum v.

Germania Life Ins. Co., 139 Cal. 645. 73 Pac.

591. To justify refusal of submission of de

fense of false ownership. Scottish Union &

Nat. Ins. Co. v. Strain. 24 Ky. L. R. 958. 70

S. W. 274. To establish that insurance was

in force before delivery of the policy or

payment of the premium. Blue Grass Ins.

Co. v. Cobb. 24 Ky. L. R. 2132. 72 S. W. 1099.

Non-suit held properly granted on the

ground of untruthful statement of interest

of insured. Alberta v. Insurance Co. of

North America. 117Ga. 854. Apension record

is not conclusive as to the fact that insured

was afliicted with a. bodily infirmity. Black

vézTraveiers' Ins. Co. [C. C. A.) 121 Fed.

7 .

Breach of condition: Additional insur

ance. Aetns. Ins. Co. v. Eastman [Tex. Civ.

App.] 72 S. W. 431. Materiaiity of breach

of warranty as to physical soundness and pre

vious collection of insurance. Md. Casualty

Co. v. Gehrmann. 96 Md. 634. Compliance

with“ condition for the taking of invoices of

stock. Pa. Fire Ins. Co. v. Young. 25 Ky.

L. R. 1350, 78 S. W. 127. Evidence held

sufficient to go to the jury on the question

of instalment of a sprinkler system before

issuance of policies. Fuller v. N. Y. Fire

Ins. Co. [Mass] 67 N. E. 879. To warrant

submission to jury of whether property was

in the building described in the policy.

Gustln v. Concordia Fire Ins. Co., 90 Mo

App. 373. Undisputed evidence that greater

premiums were charged under certain con

ditions, is not conclusive that there was an

increased risk. Taylor v. Security Mut. Fire

Ins. Co.. 88 Minn. 231. Evidence held suffi

cient to justify finding that a deed by in

sured to his wife did not pass title avoiding

a policy of insurance. Hogadone v. Grange

Mut. Fire Ins. Co. [Mich.] 94 N. W. 1045.

Waiver of breach: Existence of tax liens.

Martin v. Fidelity Ins. Co.. 119 Iowa. 570.

Incumbrance. German Ins. Co. v. Stincr

[Neb.] 96 N. W. 122. Unconditional and sole

ownership. Pope v. Glens Falls Ins. Co.. 136

Ala. 670. Change in ownership. Keith v.

Royal Ins. Co. [Wis.] 94 N. W. 295. Iron

safe clause. Couch v. Home Protection Fire

Ins. Co. [Tex. Civ. App.] 73 S. W. 1077. Ad

ditional insurance. Lutz v. Anchor Fire Ins.

Co. [Iowa] 94 N. W. 274. Provision against

insurance of cripples. Standard Life &- Ace.

Ins. Co. v. Holloway, 24 Ky. L. R. 1856. 72

S. W. 796. Evidence held sufficient to show

waiver of a clearing of logs and brush from

the neighborhood of a house. as a condition

precedent to taking effect of risk. Duby v.

Farmers' Mut. Fire Ins. Co. [Mich.] 95 N. 1'".

720. Evidence held sufficient to demand

submission to the jury of the question of

whether a soliciting agent is to be held the

agent of the insurer within the meaning of

a statute authorizing him to bind the com
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terms of the insurance.‘ In an action to set aside an award and rec0ver on the pol

icy, plaintifi may recover it he established any of his alleged grounds to set aside the

award." An allegation that the assignor was the husband of insured must be

sustained by proof, where placed in issue.‘0

Loss need not be established beyond a reasonable doubt.11 Photographs as to

condition of building after a fire are not conclusive." Evidence of value of prop

erty when new and of the length of use is not sufficient to establish the value at

time of destruction." Plaintiff’s evidence as to the highest value of the goods

destroyed will control a higher statement by an insurance broker, the facts on

which the broker’s information is based not being stated.“ The testimony of in

sured as to the acreage of his crop may be believed as against defendant’s witness

whose testimony is from estimates, as may his evidence as to the yield as against

similar evidence.“

(§ 20) D. Questions for jury, instructions, findings. Questions of law and

fact—Conflicting evidence as to facts must be resolved by the jury,“ so it must

determine questions of substantial truth of representations," whether there was

voluntary exposure to danger,“ whether a material or substantial part of a build

ing fell," whether insured’s bookkeeper had authority to receive notice of can

cellation,’o or whether insured had mental capacity to agree to cancellation.21

It is ordinarily a question for the jury as to whether a misrepresentation is

material," but it may be a question of

pany by waiver, and of the question of

whether there was collusion between the

agent and insured to defraud the insurer

thus preventing the company being bound

though there were false statements known

to the agent [Rev. St. 1898, § 1977]. Speiser

v. Phoenix Mut. Life Ins. Co. [Wis.] 97 N.

W. 207.

Proof of ion: To show notice of acci

dent under a contractor's liability policy.

Rooney v. Md. Casualty Co. [Mass] 67 N.

E. 882. To establish a refusal to comply

with provision for notice to the insurer of

an autopsy. Legnard v. Standard Life &

Arc. Ins. Co.. 81 App. Div. [N. Y.] 820. Waiv

er of proofs of loss. McCarthy v. Mut. Re

serve Fund Life Ass'n [Tern Civ. App] ‘14

S. w. 921.

Miscellaneous. mutter-t Question of

whether a policy was in force at the time

of lnsured’s death. McCarthy v. Mut. Re

serve Fund Life Ass’n [Tex. Civ. App.] ‘74

S. W. 92l. “'aiver of limitation as to time'

of bringing action. Bowen v. Preferred Acc.

Ins. Co.. 82 App. Div. [N. Y.] 458. To sup

port recovery on fire policy. Germania

Fire Ins. Co. v. Pitcher, 160 Ind. 392. To

show that defendant was not intended as

the beneficiary. Olmstead v. Olmstead, 76

App, Div. [N. Y.] 682. To Justify submis

sion of whether property was a homestead.

Martin v. Fidelity Ins. Co.. 119 Iowa. 570.

8. Keystone Mattress & Spring Bed Co. v.

Pittsburg Underwriters. 21 Pa. Super. Ct. 38.

9. Insurance Co. of North America. v.

Hegewald [Ind.] 66 N. E. 902.

10. Flaherty v. Metropolitan Life Ins.

Co.. 88 Misc. [N. Y.] 759.

11, Dunn v. Springfield F. d: M. Ins. Co.,

109 La. 520'

12_ Hartford Fire Ins. Co. v. Bourbon

("nqnty Court. 24 Ky. L. R. 1850. 72 S. W.

739.

13. De Soto v. American Guaranty Fund

Mut. Fire Inl. Co, (Mo. App.) 74 B. W. 1.

law.” Intent to deceive or defraud in

14. Hockey v. Firemen’s Ins. Co.. 83 App.

Div. [N. Y.] 638. '

15. Condon v. Dee Molnes Mut. Hail Ass'n

[Iowa] 94 N. W. 471.

10. Breach of the warranty of health.

Black v. Traveller-9' Ins. Co. [C. C. A.] 121

Fed. 732. Increase of risk by alteration

of building or adjacent structures, unless

there is a certain inference from undisputed

facts. Taylor v. Security M. F. Ins. Co.. 88

Minn. 231. On conflict of evidence as to

age. a verdict cannot be directed. Dolan

v. Mut. R. F. Life Ass‘n, 182 Mass. 413.

Whether plaintiff's evidence or a physician's~

is more worthy of belief as to circumstances

attending an accident preventing the giving

of proper notice is for the jury. Hayes v.

Continental Casualty Co., 98 Mo. App. 410.

Where payment of premium is denied as a

defense to an action on a policy. a verdict

should not be directed for plaintiff. where

a. waiver is not pleaded and the evidence of

payment is conflicting. Farmers' & M. Ins.

Co. v. Graft [Neb.] 96 N. W. 605. Where

after the issuance of a renewal receipt, in

sured is sent a. notice of cancellation based

on failure to pay the same premium, the

question of payment becomes one for the

jury. O'Connell v. Fidelity & Casualty Co..

87 App. Div. [N. Y.] 306.

17. Whether a representation is substan

tially true or substantially false. is for the

jury. Carrollton Furniture Mfg. Co. v.

American Credit Indemnity Co. [C. C. A.)

124 Fed. 25.

18. Being on railroad track. Payne 1?.

Fraternal Ace. Ase'n, 119 Iowa, 84!.

19. Home Mut. Ins. Co. v. Tompkles,

Tex. Civ. App. 404.

20. Edwards v. Sun Ins. Co. [Mo. App]

73 S. W. 886.

21. McCluskey v. Springfield F. & M. Ins.

Co. [Vt] 56 Atl. 662.

22. Price v. Standard L. & Ace. Ins. Co.

[Minn.] 96 N. W. 1118. Materiality of a false

80
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a misrepresentation, or whether it increases the risk of loss, is for the jury.“

The question of the sufiiciency of proofs of loss is one of law, where there is no

evidence of bad fait 3‘

Instructions must as in other actions conform to the pleadings.“ and proof,"

should consider all the issues," be clear and unambiguous," need not define phrases

answer not a warranty is for the jury. Louis

v. Conn. M. L. Ins. Co.. 172 N. Y. 859. Where

the evidence is conflicting as to the existence

of a tumor. the question of whether a state

ment that such tumor did not exist is mate

rial. is for the jury. Proctor v. Metropoli

tan L. Ins. Co.. 20 Pa. Super. Ct. 523.

23. Fireman's Fund Ins. Co. v. McGreevy

[C. C. A.] 118 Fed. 416. Though there is a

statutory provision that though the applica

tion causes the truth of answers to be war

ranted. misrepresentations in good faith

must be material to effect a forfeiture, the

question need not be left to the jury, if

the matter stated is manifestly material or

absolutely and visibly false. Proctor v. Met

ropolitan L. Ins. Co.. 20 Pa. Super. Ct. 523.

24. Price v. Standard L 8: Ace. Ins. Co.

[Minn] 95 N. W. 1118.

25. Where there is a requirement that

notice of loss shall contain a statement of

all incumbranccs and insured leaves a blank

unfilled provided for such statement. though

his attention is called to it, his duty to fur

nish such information is not a question for

the jury. Ulysses Elgin Butter Co. v. Hart

ford F. Ins. Co.. 20 Pa. Super. Ct. 384.

28. The defendant cannot object to an in

struction drawn in accord with its pleadings.

Allegation that a. certain statement in an

employer‘s certificate was made with evil in

tent. Perpetual B. & L. Ass‘n v. U. S. F.

k G. Co.. 118 Iowa. 729._ Where the facts

on which a fraud is predicated are not stated.

there is no basis for an instruction submit

ting that issue. Summers v. Metropolitan

L. Ins. Co.. 90 Mo. App. 691. Where it is

not claimed that the contract is ambiguous.

it is not proper to inform the jury as to the

manner in which it should be construed in

resolving any doubt. Union L. Ins. Co. v.

Jameson [Ind. App.] 67 N. E. 199. Where

the furnishing of proofs of injury is undis

puted. the necessity of such proofs need not

be referred to in the instructions. Modern

Brotherhood v. Cummings [Neb.] 94 N. W.

144. It is proper to instruct that fraud is

new-r presumed but must be clearly proved.

whore arson is'olleged. Bannon v. Ins. Co.

of N. A., 115 Vt'is. 250. Instructions as to re

covery of interest should not vary from the

contractual provision. White v. Farmers'

M. F. Ins. Co.. 97 Mo. App. 690.

27. Quoting a question as "Have you

ever had any chronic and persistent hoarse

ness" instead of “chronic or persistent

hoarseness" does not alter the meaning of

the question. rendering the instruction er

ror. Blumenthal v. Berkshire L. Ins. Co.

[Mich] 96 N. W. 17. An instruction as to

the effect of an agreement or custom in

estopning the company from insisting on a

forfeiture for non-payment of premiums.

should be refused in the absence of evidence.

Schmertz v. U. S. L. Ins. Co. [C. C. A.] 118

Fed. 250. Where a waiver of proofs of loss

is asserted. such issue should not be omitted

from an instruction purporting to cover the

Curr. Law. Vol. 2—35.

whole case. Roberts v. Ins. Co. of Amer

ica. 94 Mo. App. 142. Evidence of the fur

nishing of notes to secure over due pre

miums held to Justify an instruction on the

question of waiver of time of payment by

agreement to extend. Aetna. L. Ins. Co. v.

Sanford. 200 Ill. 126. An instruction on mis

representation as to the name of the usual

medical attendant, is not warranted by evi

dence that some time previously insured

had been treated by a physician who had

subsequently removed from the locality.

Provident S. 8; L. Assur. Soc. v. Cannon. 201

Ill. 260.

28. Instruction held to sufficiently pre

sent adverse theories as to the occasion of

the fall of a building being due to an ex

piosion in an adjacent building or to over

loading. Orient Ins. Co. v. Leonard [C. C.

A.] 120 Fed. 808. Where several grounds of

forfeiture are alleged, the instruction should

not be confined to one of them. Ormsby v.

Laclede Farmers' M. F. & L. Ins. Co.. 98

Mo. App. 371. Instructions held to properly

present a defense on the ground that the

death of insured did not result solely from

the accident alleged. Fidelity & Casualty

Co. v. Brown [Ind. T.] 69 S. W. 915. Where

there is a contention that a condition for

payment on a specified day, was waived, an

instruction is properly modified to take into

consideration such contention. Aetna L. Ins.

Co. v. Sanford. 200 Ill. 126. Instruction held

to properly submit the question of a waiver,

of a forfeiture on account of existence of an

incumbrance. German Ins. Co. v. Stiner

[Neb.] 96 N. W. 122. Where the jury's find

ing is necessarily based on the ground that

the fall of a building was caused by'flre

and not explosion. failure to submit an issue

as to whether the building fell as the result

of an explosion is harmless.

v. Atlas Assur. Co. [Mich] 04 N. W. 757.

29. Instruction held erroneous and con

tradictory in attempting to describe excess

ive indulgence in intoxicating liquors while

submitting to the jury the question of

whether indulgence was excessive. Union

L. Ins. Co. v. Jameson [Ind. App.] 67 N. E.

199. A definition that strict care means im

mediate care need not be given. Hayes v.

Continental Casualty Co.. 98 Mo. App. 410.

An instruction as to proof of good health

necessary on reinstatement held misleading

where given in connection with evidence that

proof of health was waived. Denver L. Ins.

Co. v. Crane [Colo. App.] 73 Pac. 875. In

an action on a policy of boiler insurance

use of the word "tubes" rather than "fines"

in an instruction. is immaterial where the

pleadings. counsel and witnesses use the

words tubes. fines. and pipes. interchange

ably in speaking of the same thing. Hartford

Steam Boiler Insp. & Ins. Co. v. Ashlxnd

Steel Plant. 25 Ky. L. R. 97. 74 S. W. 730.

An instruction as to the manner in which

facts on which fraud is ch'irg'r'd must be

proven is not confusing as not defining

whether the facts referred to ihe pleadings

Friedman Co. '
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in ordinary use,“0 and must not charge on the facts." Error may be cured by

other portions of the charge."

Special findings must state that insured owned the property at the time of

loss."

(§ 20) E. Judgment and enforcement; attorney’s fees—Where an action

is brought on separate policies against the same defendant, separate judgments

need not be rendered on each policy.“

Where the amount of the policy is to be paid in instalments, judgment should

be entered for each instalment as it matures, not for the whole amount with execu

tion to issue on the instalments as they fall due,“ or for the commuted value

stipulated in the policy, where such value is only payable on consent of the in

sured, which consent has not been filed."

A judgment in a cross action by defendant against a local agent issuing the

policy based on his noncommunication of facts to the company may be refused,

where it is not shown that such noncommunication controlled the issuance."

If the complaint seeks to set aside an award and recover on the policy, on a

finding that the award is valid, judgment should be rendered for the amount there

of and not for dismissal."

A verdict cannot be reduced on account of the existence of another policy

which was properly taken notice of in the instructions."

Assessments to meet liability—A policy holder may after judgment compel

by mandamus the assessment of the members of a mutual insurance company to

secure funds for the payment of the judgrnent.‘° If the certificate stipulates for

payment of a definite sum to be realized from an assessment, a money judgment

can be rendered and it is not necessary to make simply an order to the insurer

to make and pay over the proceeds of an assessment.“ Though a by-law pro

vides that the beneficiary shall be paid the amount of an assessment on all mem

bers in good standing, the levy of an assessment is not essential to the insurer’s

liability if there are other sources from which the benefits may be paid and there

is a fixed amount more than which the insured is not bound to pay." Such by

laws do not prevent the recovery of the amount of the certificate unless the in

surer shows that an assessment levied in accordance with the by-laws would not

have produced such sum."

Interest—Where the amount of loss would have been immediately ascertained

or to the evidence. Ley v. Metropolitan L. ‘time the policy was issued. the owner' of

Ins. Co. [IOWA] 94 N- W- 563- rhulldings insured which were located on

80. "Attached addition" used in descrlh-‘leased land. is not equal to a finding of

ing property need not be defined in the in- ownership at time of loss. Milwaukee F.

structions. Not a question of law. Conn. F. ins. Co. v. Todd [Ind. App.] 67 N. E. 697.

Ins. Co. v. Hilbrant. ['l.‘ex. Civ. App.] 73 5- 34. Rev. St. 1898. § 26098.. Bannon v. Ins.

W. 558. C0. of N. A.. 115 Wis. 250.

31. The jury may be instruflsd that if as. N. Y. n Ins. Co. v. Enslish [Tex]
property were destroyed or damaged by 73 s_ w_ 58_ a I

fire to an amount in excess of the entire in- am Re“ 5‘." art 1335_ N_ y_ L Inq Co

surnnce. plaintiff could recover the amount H . ,

of his policy. does not remove from the jury v' 8113"gcjsufii’i'afl‘éliépzlgg 5‘: 30

the question of whether fire damage exceed

oq such insurance. Orient Ins. Co. v. Leon

ard [C. C. A.] 120 Fed. 808.

32. Error in requiring the facts estab

lli-hing fraud to be inconsistent with any

nihCI‘ reasonable or probable theory is re

moved by an express charge in the same

paragraph that the defense need be. estab

lished only by a fair preponderance of the

evidence. Lev v. Metropolitan L. Ins. Co.

[Iowa] 94 N. “Y. 568.

3,3, A finding that plaintiff was at the

Tex. Civ. App. 299.

33. Maher v. Home Ins. Co., 75 App. Div.

[N. Y.] 226.

30. Goodwin v. Merchants' & B. M. Ins.

Co., 118 Iowa, 601.

40- Perry v. Farmers' M. L. Ins. Co., 132

N. C. 283.

41. Thornburg v. Farmers' Lite Ass'n

[Iowa] 98 N. W. 105.

42, 43. \Vood v. Farmers' Life Ass‘n

[Iowa] 95 N. W. 226.
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by an honest appraisement, interest may be recovered from the day of a demand

made when the loss was payable.“

Attorney’s fees—Statutes authorizing the recovery of attorney’s fees in ac

tions on policies of life and fire insurance companies are not unconstitutional."

They are not necessarily also applicable to accident insurance companies.“

If policy is payable in ten annual instalments, the penalties and attorney‘s

fees are to be computed on the instalments due at the institution of the suit."

INTEREST.

§ 1. Right to Interest and Demands Bear

ing Interest (547).

i 2. Rate and Computation (549).

§ 1. Right to interest and demands bearing interest—An express written

contract to pay a certain sum at a fixed time will carry interest from maturity.I

Where a contract obligation does not expressly provide for interest, a demand is

necessary to set interest running.2 Commencement of suit is equivalent to de

mand.8 Interest is not allowable on an unliquidated claim or an open account;‘

but where the sum due has been ascertained or is capable of being ascertained, in

terest will run from demand.“ All the conditions of the contract must be com

§ 3. Remedies and Procedure to Recover

Interest (540).

plied with before interest will run.“

Commercial paper payable on demand,T or certificates of indebtedness,‘ bear

44. Sch'mitt v.

Div. [N. Y.] 234.

45. Chapter 4173, Act June 2, 1893 (Laws

1893. p. 101), does not contravene U. S. Const.

art. 14, § 1, or Declaration of Rights, I 1.

Tiliis v. Liverpool & L. & G. Ins. Co. [Fla]

35 So. 171. Gen. St. 1901, Q 8410. Hartford

F. Ins. Co. v. Warbritton, 66 Kan. 93, 71

Pac. 278. Comp. St. 1899. c. 43, 5 45. Farm

ers' M. Ins. Co. v. Cole [Neb.] 93 N. W. 730;

Lansing v. Commercial Union Assur. Co., Id.

756.

48. Rev. St. art. 3071. Aetna. L. Ins. Co.

v. Parker, 30 Tex. Civ. App. 521; Aetna Life

Ins. Co. v. Parker [Tex.] 72 S. W. 168, 580.

47. N. Y. L. Ins. Co. v. English [Tex. Civ.

App.] 70 S. W. 440, but on reversal of a

judgment for an excessive amount fees will

not be allowed on the proper sum. N. Y.

L. Ins. Co. v. English [Tex.] 72 S. W. 58.

1. Sale of goods. Computing Scales Co. v.

Long, 66 S. C. 379.

2. Building contract. Excelsior Terra Cot

ta Co. v. Harde. 85 N. Y. Supp. 732; O‘Keeffe

v. New York, 176 N. Y. 297. Brink deposit in

absence of special contract. Baker v. Wil

Hams & E. Banking Co., 42 Or. 213, 70 Pac.

711. Due bills for money loaned, with no

mention of interest or of any specific time of

payment. Ross v. Walker [Fla] 32 So. 934.

In case of the insolvency ofa bank the pres

entation and allowance of a claim are equiv

alent to a demand. Baker v. “'iliinms 8: E.

Banking Co., 42 Or. 213, 70 Fee. 711. A de

mand for an excessive sum is not a compli

ance. Excelsior Terra Cotta Co. v. Horde.

85 N. Y. Supp. 732. But contra. interest will

he allowed on the sum actually due even

though there was an excessive demand and

the account was honn. fide in dispute. Loomis

v. Gillett, 75 Conn. 298.

8. Agent's commissions. Brown v. Lapp.

25 Ky. L. R. 1134. 77 S. W. 194. Surety on an

executor's bond. Bassett v. Fidelity & De

Boston Ins. Co., 82 ADD.‘

iHirsch Iron & Rail Co. [Mo. App.] 77 B. W.

posit Co. [Mass] 68 N. E. 205; Nelson v.

590.

4. Building contract. Excelsior Terra

Cotta Co. v. Horde, 85 N. Y. Supp. 732 (lem

ble). Action of tort for negligence. Pungs

v. American Brake Beam Co., 102 Ill. App.

78.

5. Damages for breach of contract [140. R.

S. 1899, i 3705]. Nelson v. Hirsch Iron 8: Rail

Co. [140. App.) 77 S. W. 590. Contract for exca

vation at a. fixed price per yard. Becker v. New

York, 77 App. Div. [N. Y.] 835. In an action

of tort for defendant's wrongful payment of

commisions to a purchasing agent. Pungs

i v. American Brake Beam Co., 102 Ill. App. 76.

Or in the absence of demand from the date

of suit. Nelson v. Hirsch Iron & Rail Co.

[110. App.] 77 S. W. 590. On open account

under the Montana statute [Civ. Code, 5 4280].

Heiierlin v. Karlman [MontJ 74 Pac. 201.

Damages for diversion of water supply tor

municipal purposes bear interest from date

of suit. Lonsdale Co. v, Woonsocket [R. 1.]

56 At]. 448. On destruction of ‘propcrty hy

railway company. interest will be allowed

from the date of the loss. Gulf, etc.. R. Co. v.

Sheperd [Tex. Civ. App.] 78 S. W. 800. Con

tra, Union Pac. R. Co. v. Holmes [Kan] 74

Pac. 606.

6. Proof of death in case of an insurance

policy. Rogers v. Manhattan Life Ins. Co.,

138 Cal. 285, 71 Pac. 348. Architect’s ac

ceptance in case of building contract. White

hend v. Brothers' Lodge I. O. O. F., 24 Ky.

L. R. 1633. 71 S. W. 933. Presentation of in

terest coupons. Abraham v, New Orleans

Brewing Ass'n. 110 La. 1012. Presentation of

benefit certificate according to the by-laws

of the association. Grand Lodge Locomo

tive Firemen v. Orrell [111.] 69 N. E. 68.

7. A mortgutre note. And though by its

terms payable on demand no demand is nec
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interest from date. Other paper from maturity,“ unless the terms expressly or by

implication fix the question.10

An executor or trustee who bona fide advances his personal funds for the

benefit of the estate is entitled to interest ;11 but where he is guilty of bad faith

relative to investments, he is chargeable with interest at the legal rate ;“ but where

the oiileers or trustees of a public corporation wrongfully loan,u or receive money

on an interest contract, interest will be disallowed.“

Interest is incidental to the debt, and cannot exist after the debt is dis

charged.“

for payment.“

Interest will not stop on overdue bonds until actual notice of call

Interest is allowed as damages for unreasonable delay in payment or deten—

tion of money. This is the settled rule and does not lie within the discretion

of the court ;" but where the retention has not been wrongful and there has been

no misapplication of the money," or when a tender is made of the amount due, in—

terest will not be allowed."

essary to set interest running. ~ Curtis v.

Smith, 75 Conn. 429.

8. Mills' Ann St. I 2252, Midland Fuel 00.

v. Schuessler [0010. App.] 71 Pac. 894.

9. A note which provides for interest, but

is silent as to the rate and as to when in

terest will begin to run. bears interest from

its maturity. Goss Printing Press Co. v.

Daily States Pub. Co., 109 La. 759 (nemble).

10. Where a. note contains a. provision for

interest at a. certain rate “from until

paid," and the contract with which the note

is identified refers to the note as bearing in

terest and stipulates for the payment of prin—

clpnl and interest of the note at maturity,

interest will run from the date of the note,

not from maturity. Goss Printing Press Co.

v. Daily States Pub. Co., 109 La. 759.

11. A director who is appointed trustee of

a. corporation to settle certain claims and

who buys in and adjusts such claims with

his own money. Kroegher v. Calivada. Colo

nization Co. [C. C. A.] 119 Fed. 641. One who

holds preperty as security for advancements

made to the owner. and pays a prior mort

gage with his own money to prevent fore

closure. Natter v, Turner [N.‘J. Eq.] 55 Ati.

650. \Vhere a state oiiieer. after the failure

of a bank in which he has wrongfully depos

ited public funds, has reimbursed the public

treasury, he becomes the private owner of

the bank deposit and is entitled thereafter

to interest on the same. Baker v. XVilliams 8:

E. Banking Co., 42 Or. 213, 70 Pac. 411.

12. Brigiiam v. Morgan [Mass] 69 N, E,

418. And even though acting honestly and

in good faith, it he mingles the funds of the

estate with his own. In re Stanton, 41 Misc.

[N. Y.] 278.

13. Baker v. Williams & E. Banking Co.,

42 Or. 213. 70 Pac. 711.

14. Where county commissioners. without

proper statutory authority. agree to pay in

terest on advances by a third party to pay

county warrants. the county is not liable for

such interest. National Bank v. Duval Coun

ty [Fla] 34 So. 894.

15. A bank is not chargeable with inter

est for the wrongful detention of a deposit

if the depositor subsequently withdraws the

deposit without interest or demand therefor.

Arnold v. Sedalia. Nat. Bank [310. App.] 74 S.

W. 1038.

10.

71. .

17. Loomis v. Gillett, 75 Conn. 298. In

an action against the cndorser of a promis

sory note. Tidball v. Shenandoah Nat. Bank.

100 Va. 741. Contract for labor and ma

terials. Loomis v. Gillett, 75 Conn. 298. Mon

ey had and received from the date of receipt

under B. & 0. Comp. 5 4595, Graham v. Mer

chant [Or.] 72 Pac. 1088. On an agreement

for the sale of land with a defective title

the sum advanced may be recovered with in

terest from the end of the period fixed for

the consummation of the sale. Lcsserlch v.

Sellers, 119 Iowa, 314. An eXecutor who

negligently fails to account for money which

he owes to the testator is chargeable with

interest from the date of the testator's

death. Bassett v. Fidelity & Deposit Co.

[Mass] 68 N. E. 205. Cf.. G. S. (1888) 2942.

Where the detention is due to the defendant‘s

maintenance of his defense to the plaintiff’s

claim. Saling v. Bolander [C. C. A.] 125 Fed.

701. One recovering money which has come

into the hands of the receiver of an insolvant

national bank as a. trust fund. recovers the

same as a fund which has always remained

his and not as the payment of a debt. and is

therefore not entitled to interest thereon.

Haliett v. Fish, 123 Fed. 201,

18. In the cass of a partner with firm

money in his hands. Kelley v. Shay, 206 Pa.

215. A public treasurer who in good faith

withholds the payment of money in his hands

pending the adjudication of conflicting

claims. Newport Wharf 8; Lumber Co. v.

Drew [CaL] 74 Pac. 69?. Money withdrawn

by an officer of a corporation under mistake

11nd seasonably repaid. Chicago Macaroni

Mfg. Co. v, Boggiano, 202 111. 312. The mere

defense of a. suit is not. “unreasonable and

vexntious delay" under the statute. Seymour

v. Richardson Fueling Co., 103 Ill. App. 625.

Where taxes are paid under protest and re

covered, interest does not run until Judg

ment. Columbia Sav. Bank v. Los Angeles

County, 137 Cal. 467, 70 Pac. 308. In the ab

sence of statute or a valid agreement for in

terest, county warrants do not bear interest

even after demand and refusal to pay for

lack of funds. National Bank v. Duval Coun.

ty [Fla.] 84 So. 894.

19. Tender of balance on contract of sale.

Williamson County v. Parson, 199 Ill.
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§ 2. Rate and computation.—Interest will be computed upon the amount due

at the contract rate, if not usurious, otherwise at the rate fixed by statute."0

money21 judgment draws interest from its rendition at the statutory rate.22

A

When

the rate of interest is changed by statute, interest will be computed on the old rate

up to the time of the change, and by the new rate thereafter;23 but where a con—

tract stipulates for the payment of legal interest, the rate in force when the con

tract was made will continue until payment, notwithstanding an intermediate

change in the law." To create an obligation to pay compound interest, there

must be an agreement to pay interest upon interest."

§ 3. Remedies and procedure to recover interest—Interest may be allowed,

though no demand for the same be made in the oral complaint or bill of particu

lars.“ Where there is no agreement to

Lamprey v. St. Paul & C. R. Co. [Mint-1.] 94

N. W. 555. Where the maker of a note made

payable at a particular place has the fund

at such place ready to discharge the note at

its maturity. Chapman v. Wagner [Neb.] 96

N. W. 412.

20. On an accounting between a mort

gagor and mortgagee interest on mortgagee's

receipts should be calculated at same rate as

his advances as they operate as a reduction

pro tanto of the mortgage indebtedness. Moss

v. Odell [CaL] 74 Pac. 999. In an account

ing interest should not be computed on the

entire indebtedness of one party to a date

after a part had been paid. Id. Astatute pro

viding that when a rate. of interest is spec

ified in a contract that rate shall continue

until full payment is made. does not prevent

the allowance of a greater rate of interest

alter maturity, where there is a provision to

that eifect in the contract. Promissory note.

Holmes v. Dewey, 66 Kan. 441, 71 Pac. 838.

Where a note provides for a rate of interest

until maturity and a. higher rate thereafter,

interest will be allowed on the unpaid in

terest instalments at the higher rate. Kling

enfeld v. Houghton [Neb.] 96 N. W. 76. Where

a mortgage note provides that upon default

in the payment of interest the principal shall

become due at the option of the holder and

bear interest at a higher rate after maturity,

the holder is not entitled to the higher rate

till he declares his option. Id.

21. Alternative Judgment in replevin is

such. Martin County Bank v. Bird [MinnJ

96 N. W. 915.

22. Though the Judgment is for an amount

made up in part of interest [Mass Rev. Laws,

0. 177, i 8]. East Tennessee Land Co. v. Lee

son [Mass] 69 N. E. 351. Though entered

on a usurious contract which operates as a.

forfeiture of interest [Idaho Rev. St. 1887,

§ 1266]. Finney v. Moore [Idaho] 74 Pac.

366. A Judgment liquidating the damages in

an action of tort bears interest from its date,

and not from Judicial demand. Ortolano v.

Morgan's L, & T. R. & S. 8. Co., 109 La. 902.

Where, on an appeal, the amount of a judg

ment is reduced. interest will be calculated

on the unremitted balance from the date of

the original judgment. Rowlings v. An

heuser-Busch Brewing Ass‘n [Neb.] 94 N. W.

1001. Interest on a judgment is not Illilpond

ed by lppclll, writ of error, or certiorari

where the judgment of the lower court is

affirmed. Columbia Sav. Bank v. Los An

geles County, 137 Cal. 467, 70 Pac. 308. Where

a statute provides for the payment of a

pay interest on a loan, demand for the

high rate of interest upon special assess

ments from the time of delinquency. a de

cree enforcing a tax lien arising thereon

will draw interest at the same rate. Lin

coln v. Lincoln St. R. Co. [Neb.] 93 N. W. 766.

23. If the rate is changed after the cause

of action has accrued but before judgment.

Graham v. Merchant [Or.] 72 Pac. 1088.

\Yhere the change is made during the pond

ency of a suit. Saling v. Bolnnrler [(7. C. A.]

125 Fed. 701. Where the change is made after

the entry of judgment but before payment.

Stanford v, Coram [Mont.] 72 Pac. 665. A

statute changing the rate of interest which

a judgment shall bear after entry is not un

constitutional as lmpulring an obligation of

contract since 8. Judgment is in no sense a

contract. Id. A statute provision fixing the

legal rate of interest upon judgments and

decrees is not repealed by a later statute

providing that the “Interest of money” shall

be at a different rate. 0n the ground that

interest 01' money on account and interest on

money judgments are distinguished in the

title of the later statute, and are treated

in ditterent sections of the prior statutes.

Union Steamboat Co. v. Erie & W. Transp.

Co.. 189 U. S. 363, 47 Law. Ed. 854.

24. So also in the case of a contract up

on which the law provides for the payment of

legal interest. Graham v. Merchant [Or.] 72

Pac. 1088 (semble). Where a demand note

provides that the maker shall pay the con

ventional rate of interest until the note 1!

paid, the payment of such rate after matu‘

rity of the note and after the rate has been

reduced by statute does not constitute usury.

Mastin v. Cochran's Ex'r, 25 Ky. L. R. 712, 76

S. W. 343.

25. Cullen v. Whitham [Wash.] 74 Fee.

581. A note providing for the annual pay

ment of interest does not entitle the holder

to interest on overdue interest. but is a sim

ple interest bearing obligation. Id. Dam

ages for a continuing trespnss. in case of the

diversion of water supply for municipal pur

poses, is not to be compounded annually.

Lonsdale Co. v. 'Woonsncket [R 1.] 66 Atl.

448. Where a demand note provides for

interest semi-annually, unpaid interest in

stalments draw interest from the date they

are due. Mastln v. Cochran's Ex'r. 26 Ky. L.

R. 712, 76 S. W. 343.

2B. Agent's commission. Kohn v, Schul

denfrei. 84 N. Y. Supp. 870. A special count

in a declaration for interest upon the amount

claimed as principal while perhaps unnec

essary is not an improper pleading and il



550 INTERNAL REVENUE LAW § 1. 2 Cur. Law.

amount due and the date of such demand must be alleged and proved in order

to justify a judgment for interest.“ In order to recover interest, the damages

claimed in the pleadings must be laid in a suflicient amount to cover the loss at

the time the cause of action accrued, together with interest to the time of trial.“

A direction to enter judgment for a designated sum without mentioning interest

is not a determination that interest shall not be allowed.“ A statute denying

the right of appeal from money judgments for less than a specified sum does not

deprive the appellate court of jurisdiction in regard to the allowance of interest

upon the sum found to be due.” '

The holder of a fund for which there are adverse claimants should pay the

money into court or file a disclaimer and appear as a stakeholder only, otherwise

he will be chargeable with interest.'1

INTERNAL REVENUE.

0n Splrltuoul Liquors (550). § 3. “'11! Revenue Ac", June 18, 1898, and

Oleoumrgarlne Act, Aug-ult 2nd, 1880 March 2, 1901 (551).

g 1.

.s 2.

“351).

§ 1. 0n spirituous liquors.-—A common carrier, by accepting liquors for de

livery to the consignee upon payment of the price, does not carry on the business

of a retail liquor dealer at the place of the residence of the consignee, within

the statute requiring a special license tax from such dealers.“2

On the purchase of distilled spirits by the United States while in a bonded

warehouse, they are withdrawn from the operation of the internal revenue laws.83

The giving of a warehouse bond will not relieve the sureties on the distiller’s

bond for taxes on liquors distilled during the term of the bond,“ nor will the fail

ure of the proper oificers to collect the revenues on removal preclude a recovery

against the sureties on the bond."

Where the officers promulgated a regulation permitting the addition of water

to liquors, the government is estopped to declare a forfeiture by reason thereof,”

but the addition of any coloring matter after the barrels or casks have been ex

amined and stamped will subject them to forfeiture."

The statute forbidding shipments of liquors under any other than the proper

name does not forbid a shipment without any designation."

not subject to demurrer. Suit on fire insur- Bank [Mo. App.] 74 S. W. 1038 (semble).

ance policy. Indian River State Bank v. But interest has been disallowed even where

Hartford Fire Ins. Co. [Fla.] 35 So. 228.

M. Shinn v. Wooderson, 95 Mo. ADD. 6.

Where a bank agrees to pay interest on daily

balances which is ascertalnable from data. in

the bank's possession. it is not necessary to

make demand for any specific sum before

bringing suit. Linn County v. Farmers' &

Merchants“ Bank [Mo.] 75 S. W. 393.

28. San Antonio & A. P. R. Co. v. Addison

[Tex.] 70 S. W. 200.

20. Judgment entered by appellate court.

VVhltehead v. Brothers' Lodge I. O. 0. F., 24

Ky. L. R. 1633, 71 S. W. 933. When the court

in a. replevin suit, orders the entry of an al

ternntive judgment for the return of the

property or for a designated sum represent

ing its value. but makes no mention of in

terest in the order. the clerk of court on en

tering judgment may add interest from the

date of the order. Martin County Bank v.

Bird [Mind] 96 N. W. 915.

30. Whitehead v. Brothers' Lodge I. O. O.

F.. 24 Ky. L. R. 1633. 71 S. W. 933.

31. Bank deposit. Arnold v. Sedalia Nat.

the debtor :Ioins in the answer of one 0! the

adverse claimants, instead of expressly dis

elaiming any interest in the money and ap

pearing as a. stakeholder only. Newport

Wharf & Lumber Co. v. Drew [CaL] 74 Fee.

697.

32. U. S. v. Adams Exp. Co., 119 Fed. 240;

U. S. v. Orene Parker Co., 121 Fed. 596.

33. The distiller cannot therefore be char

ged with the tax on a claimed excess of

shrinkage therein. U. S. v. Mullins [C. C. A.]

119 Fed. 334.

34. U. S. v. Nat. Surety Co. [0. C. A.) 122

Fed. 904.

35. U. S. v. Mullins [C. C. A.] 119 Fed. 334.

38. Such a regulation will not, however,

permit the addition of caromel or other col

oring matter after stamping. U. S. v. 8

Packages of Distilled Spirits. 125 Fed. 52.

87. Within Rev. St. § 55. U. S. v. 8 Pack

ages of Distilled Spirits, 125 Fed. 52.

38. Rev. St. § 3449. Marking 8. package

“glass. this side up with care“ is not a des
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A distiller of apple brandy may be indicted for an attempt to defraud the

government of the tax due thereon.” The indictment for violating the revenue

laws must describe the offense with particularity.‘0

The information for forfeiture of liquors shipped without the proper designa

tion on the package must aver that the shipper was a distiller, dealer, etc.“ Ani

mals seized which were used in removing spirits with intent to defraud the gov

ernment may be sold at auction by the deputy collector as provided by U. S. Rev.

St. § 3460," and the title to such animals relates back to the time of the commis

sion of the oilense.‘3 The purchaser at a sale by the collector for internal rev

enues to support his title must show a compliance with the material requirements of

the law.“

§ 2. Olcamargarine Act, August 2nd, 1886.—-Only products made in con

scious imitation of butter are taxable under the act.“

§ 3. War revenue acts, June 13, 1898, and March 2, 1901.—The provision

imposing stamps on manifests for clearance of any ship is unconstitutional.“

Bonds given to a state and municipality as a condition precedent to the issu

ance of a liquor license were exempted," nor need a sheriff’s certificate to an ap—

praisal in foreclosure be stamped.“ Income received on stock owned by a cor

poration engaged solely in refining sugar will be included in its gross receipts."

A legacy in trust to the executors, the income to be paid the beneficiary, and

when he shall have arrived at a certain age the principal, or in case of death be

fore that time. to pass to lineal descendants, becomes fixed within the act on

the passing of the property to the executors.“0 Under act March 2, 1901, an

administrator’s bond was not subject to the tax.“ The medicinal preparations,

subject under schedule P., are those protected by patent, trademark or proprietary

rights ;" but if the trademark merely signifies its origin, being used on all arti

cles of the same manufacturer, it is not necessarily subject to the tax," nor do

mere representations as to merit subject them.“ A mild form of beer sold in

bottles as a “tonic” is within the schedule, though revenue had been paid thereon

as beer before it was bottled.“ _

It is only where the stamp is omitted with fraudulent intent that the in

strument is void," and in the absence of proof to the contrary, it will be presumed

ignation of the contents. U. S. v. 20 Boxes] cargo of exports. N. Y. & C. Mail 8. 8. Co.

0! Corn Liquor. 123 Fed. 186. v. U. 8.. 126 Fed. 820.

89. Under Rev. St. 3257 which was not,

repealed by Act Mch. 3. 1877. and Act Oct. 18.

1888. U. S. v. Ridenour. 119 Fed. 411.

40. Indictment under U. S. Rev. St. § 3279

for carrying raw material to a. distillery on

which no sign was kept. etc.. must set out

the kind of material delivered and that the

distillery was for the production of spirits.

Terry v. U. S. [C. C. A.] 120 Fed. 483.

41. Rev. St. 5 3449. applies only to that

class of shippers. U. S. v. 20 Boxes 0! Corn

Liquor. 123 Fed. 135.

42. Pilcher v. Faircloth', 185 Ala. 311.

48. Under U. 5. Rev. St. 5 3450 even as to

intervening bona fide purchasers. Pilcher v.

Faircloth. 135 Ala. 311.

4-4. Under Rev. St. U. S. Q 3199 the deed

is prima. facie evidence only of the name of

the person liable for the taxes. the name of

the purchaser. and o! the price paid. Stew

art v. Pergusson. 133 N. C. 276.

45. Food product known as “Fruit of the

Meadow" held not taxable thereunder. Braun

v. Coyne. 125 Fed. 331.

40.

47.

Ed. 49.

48. Rieck v. Zoller [Neb.] 92 N. W. 728.

49. Irrespective of whether it was the sole

stockholder in the other corporation or that

the dividends were earned in previous years.

American Sugar Refining Co. v. Butan. 123

Fed. 979.

50. Act June 13. 1898. c. 448. Vanderbilt

v. Eidman. 121 Fed. 590.

51. McNally v. Field. 119 Fed. 445.

52. Plasters held not such preparations.

Johnson v. Rutan, 122 Fed. 993.

53, m. Johnson v. Rutan. 122 Fed. 993.

65. U. S. v. Iler Brew. Co. [C. C, A.] 121

Fed. 41.

56. The aflixing of a revenue stamp after

the execution of a note in this state and pay

able therein. apparently. is not an alteration

of. the instrument within Mass. Rev. Laws. c.

73. § 142. Rowe v. Bowman. 183 Mass. 488;

First Nat. Bank v. Stone [Iowa] 91 N. WV.

1.076. Transaction held to have been con

ducted as agent and not a. violation of Act

Ambrosinl v. U. 8., 187 U. S. 1. 47 Law.

It is an imposition of a tax on the Mob. 2, 1901. relating to taxes on busines
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that the document ofiered in evidence was stamped at the proper time." The ins

strument may be admitted, though stamped at the time of the trial." The pro

vision that instruments not properly stamped shall not be admitted in evidence

applies only to use in federal courts.“ Writing admissible in state courts though

not stamped.“ Unstamped checks which had been paid are admissible on a col

lateral matter.“

INTERNATIONAL LA‘W'."2

The treaty of Paris did not make a native of Porto Rico a citizen of the

United States.” While under its military governor, Cuba was not a. part of the

United States, but a foreign country.“ The treaty in 1795 with Great Britain

did not release France from obligations under the treaty of 1778.“ After the

treaty with France of Feb. 6, 1778, was abrogated by Act July 7, 1798, c. (57, the

law of nations must govern in determining the international obligations of that

country.“ The French Government, suing for protection of rights in a trade

name for benefit of a private lessee of springs of the government, whose lease

has long existed and still has thirty years to run, is not exempt from the rule of

laches because of the treaty with France of June 11, 1887, art. 8, providing for

protection of commercial names." State courts have no jurisdiction in actions

against a foreign sovereign state or any political division of it.88 Judicial notice is

taken of treaties and of their effect in transferring territorial dominion.”

of “bucket shops" because the memorandum

of sale was not stamped. U. S. v. Clawson.

119 Fed. 994.

57. Glaser v. Glaser [Okl.] 74 Pac. 944.

58. First Nat. Bank v. Stone [Iowa] 91 N.

W. 1076.

59. Dillingham V. Parks. 30 Ind. App. 61;

Rowe v. Bowman, 183 Mass. 488; Sulpho-Sa

line Bath Co. v. Allen [Neb.] 92 N. W. 354;

Buttori‘f v. Lewis [Iowa] 95 N, W. 262; Fos

ter v. Pac. Clipper Line. 30 Wash. 515, 71

Pac. 48.

60. State v. Glucose Sugar Refining Co..

117 Iowa. 524; Ratliff v. Ratliff. 131 N. C.

425; Davis v. Evans, 133 N. C. 320; Pierpont

v. Johnson, 104 Ill. App, 27.

61. The prohibition of the act of congress

was upon the offer of checks when relied up

on as valid instruments for the purpose for

which they were drawn. Bryan v. First Nat.

Bank. 205 Pa. 7.

NOTE—Want of revenue stamp an affect

ing criminal prosecutions. Following the

English cases, which begin with King v.

Hawkeswood. 1 Leach. C. L. 257, 2 East, P.

C. 956. it is generally held that the absence

of a. revenue stamp from an instrument the

subject of crime is immaterial. Thul that

an alleged forged instrument lacks the pre

scribed stamp is no defense. Thomas v_

State [Tern] 46 L. R. A. 454; State v. Mott.

16 Minn. 472; State v. Hill, 30 Wis. 416, over

ruling John v. State. 23 Wis. 504; People v.

Tomlinson, 35 Cal. 507; State v. Haynes, 6

Coldw. 550; Cross v. People, 47 Ill. 152;

David v. State, 61 Md. 809; State v. Young.

47 N. H. 402. The cases put the doctrine not

only on the ground that the federal statutes

do not contemplate that an unstamped in

strument is without legal efficacy. but on

the contrary allow it to be subsequently

stamped on certain proot; but also on the

ground that it is incompetent for federal

law to affect the essentials of a crime

against the state. and thus modify the state

statute defining the same.

The doctrine of the English cases seems

to be that while an unstnmped instrument

may be the subject of crime such an in

strument is not admissible in evidence on a

collateral issue (Rex v. Smythe. 5 (l & P.

201). In the United States. however, it is

affected by the respective provinces of state

and federal legislation. and there seems to

be no reason why the rule admitting un—

stamped instruments in state courts would

not be equally applied in criminal cases.

See eases collected in note to Knox v.

Rossi [Nev.] 48 L. R. A. 305.

02. See Aliens; Ambassadors and Consuls:

Extradition; Treaties: War. As to collision

between vessels of different nations. see

Shipping and Water Traffic. International

arbitration, see Arbitration and Award § 6.

1 Curr. Law, 208. Person “hired or salaried"

to another as construed in extradition treaty

with France. In re Bnlensi, 120 Fed. 884.

Status of South African Republic after Brit

ish military occupation and before proclama

tion of annexation. In re Taylor, 118 Fed.

196.

68. In re Gonzalez. 118 Fed. 941.

M. U. S. v. Assia. 118 Fed. 915.

85. Construction of most favored nation

clause. The James & William. 37 Ct. Cl. 301;.

66. The‘Atlantic, 37 Ct. Cl. 17.

67. French Republic v. Seratoga Vichy

Spring Co.. 191 U. B. 427.

88. Hassard v. U. S. of Mexico, 173 N. Y.

645.

69. That Philippines became part of Unit

ed States territory. La. Rue v, Kan. IL L

Ins. Co. [Kan] 76 Fee. 494.
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INTERPLEADER.

§ 1. Right to (5'52). i 2. Procedure and Relief (554).

§ 1. Right to.—-The necessary elements of a bill of interpleader are that

two or more persons have made a claim against the complaint for the same thing,"

that the complainant has no beneficial interest in the thing claimed," that the com

plainant cannot determine who is entitled thereto without hazard,"2 and that the

complainant has filed an afiidavit that there is no collusion between him and any

of the claimants.“ It will not lie where the complainant has a clear, adequate and

unembarrassed remedy at law,“ nor if the person seeking it has incurred an in

dependent liability to either of the claimants," nor if the stakeholder has already

contested his liability to the claimants in an action at law, and judgment has been

rendered against him," nor where the plaintiff is a necessary party to the litiga

tion to determine the amount which he should bring into court; and the objection

may be raised by demurrer."

n. Hasberg 1. Moses, 81 App. Div. [N. Y.]

199; Supreme Council, C. B. L. v. Murphy

[N, .1. Eq.] 55 At]. 497. A railroad engineer

deposited money with the company, to be

paid on his death to his widow. It was

claimed by the widow and the executor of

his will. Pa. R. Co. v. Stevenson, 63 N. J.

HQ. 634. Plaintiff sues for real estate com

missions. Defendant admits his liability to

pay either to the plaintiff or a third party

and offers to pay the fund into court. Rasines

v. .lves, 85 App. Div. [N. Y.] 483. Plaintiffs,

as stOck commission merchants, sold goods

the proceeds of which were claimed by both

defendants. Duke v. Duke, 93 M0. App. 244.

A purchaser of goods, relying on the title

of the seller and afterwards learning of the

claim of a third party, is entitled to an am

davlt in the nature of a bill of lntorplmder.

.lziques v. Dawes [Neb.] 92 N. W. 570 Amount

due on an insurance policy Where ch‘ldren of

;-ssured's first wife and those of hi! second

wife both claimed the amount. Helmken v.

Meyer [6a.] 45 S. E. 450. Certificate of a

benefit association claimed by the beneficiary

and by the widow of the holder, claiming

that the beneficiary was changed by undue

influence on the husband. Sovereign Camp

“‘oodmen v. Wood [Mo. App.] 76 S. W. 877.

insurance company allowed to interplend the

beneficiary in a suit by the administrator of

the holder under a claim of change of bene

ficiary. Sangunitto v. Goldey, 84 N. Y. Supp.

989. In an action by a. railroad against an

insurance company on a fire policy which

gave the company the right of subrogatlon

against the wrong doer, the defendant was

allowed to interplcnd another railroad as be

ing responsible for the fire. Phila. Under

writers v. Ft. “forth & D. C. R. Co. (Tex. Civ.

App.) 71 8. W. 419. But where a receiver in

bankruptcy was ordered by the district court

to deliver an insurance policy to the plain

ilfi'. he was not allowed in an action against

him to inter-plead a receiver appointed by a

state court on a Judgment creditor's petition

without showing how the state receiver was

interested in contesting the plaintiff's title.

(fhapuis v. Long, 77 App. Div. [N. Y.] 272.

71. Hasberg v. Moses, 81 App. Div. [N. Y.]

199. He must have no interest in conflict

with that of either claimant. Montpelier v.

Capital Sav. Bank [Vt.] 56 Atl. 89.

72. ilnsberg v. Moses, 81 App. Div. [N. Y.]

19.. Where the bill shows that one of the

Ordinary judgment creditors cannot be compelled

claimants is unquestionably entitled to the

fund and that the other claimant has no

valid claim, the bill will not lie. Sovereign

Camp Woodmen v. Wood [Mo. App.] 75 S. W.

377. The answer of a claimant showing that

one of the claimants is entitled does not at

fect the complainant's right to bring the bill.

Id. A doubt of law justifies a bill of inter

pleader as well as a doubt of fact. Id. Un

der a statute giving a person in possession of

property claimed by more than one person a

right to bring a suit in the nature of a bill

of interpleader against the claimants to de

termine their rights. the plaintiff need not

allege that suit has been threatened or that

he is in danger of incurring two judgments

for the same property. Daulton Y. Stuart, 30

Wash. 562, 70 Pac. 1096.

73. Hasberg v. Moses, 81 App. Div. [N. Y.]

j 99.

74. Hartford L. Ins. Co. v. W'eed [Vt.] 56

Ail, 97. See, also, Fleming v. Blosser Print

ing Co. [Gen] 44 B. E. 805. A servant 0b

talned Judgment against the master for

wages. Subsequently the master was gar

nisheed for the same wages in another state

by a creditor of the servant, and not set

ting up the judgment in the first suit, Jud:

ment was rendered against him. Held that

:1 bill by the master to compel the assignee

of the servant's Judgment to lnterplead with

thv~ servant’s creditor would not lie. “hi

bash R. Co. v. Flannlgan. 95 Mo. App. 477.

75. In a suit against an insurance com

pany on a check given in settlement of the

amount claimed by the plaintiff as beneficiary

of a. policy, the defendant cannot interplead

certain creditors of the assured who claim

the fund. N. W, M. L. Ins. Co. v. Kidder

[lnd. App.] 69 N. E. 204.

18. 'l‘ralles v. Metropolitan Club, 18 App.

D. C. SSS.

77. Complainant contracted with a firm

for building a school house. Bi‘l'ul‘u comple

tion the firm became bankrupt and the Cum

plainant completed the building and offered

to pay into court the balance after deducting

from the contract price the amount it had

paid to complete the contract. The holders

of orders for materials furnished for the

building, the trustee in bankruptcy, and a

third person who claimed to have furnished

material on the order of the complainant :iii

claimed the fund. Held 9. bill of lntcrplend

er would not lie against these claimants.
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to interplead at the instance of a. common debtor." A person claiming property

which has been attached may interplead." A defendant is not entitled to inter

pleader if he has been guilty of lachcs.so

A code complaint of interpleader will usually lie upon the same grounds as

those which sustain a bill of interpleader in chancery.“ '

The defendant in a bill of interplcader is not entitled to affirmative relief

either by a cross bill or by way of counterclaim.82

§ 2. Procedure and relief.-—The bill must state the nature of the claims, and

upon what they are based.” An interpleader may be made by answer.“ “Then

an order of interpleader is made upon the application of the original defend

ant, permitting him to pay into court the amount sued for and directing that

a third person who claims the amount be substituted as defendant, the proper prac

tice is for the plaintiff to file a supplemental complaint alleging such additional

facts as are necessary to show a right to recover against the substituted defend

ant." Where the complainant in the interpleader has acted in good faith and has

grounds on which to base his call for an interpleader, he is entitled to his costs

out of the fund,"0 and the whole costs in the proceeding, including those allowed

the complainant, will be charged to the claimant whose invalid claim caused the

proceeding to be instituted."

A person claiming a fund who is interplcaded in a suit has the burden of

proof.“

INTOXICATING LIQUORS.

! 1. Control of the Liquor 'I‘rnflic; Valid

ity of Statutes and Ordinances (554).

i 2. Local Option Laws (557).

§3- Licenses and License Taxes; Appli

cation for and Granting License (559).

5 4. Regulation of 'i'raiflc (584).

§ 5- Actions for Penalties (500).

§ 6. Criminal Pronccullonn (566).

B. Indictment, Information, or Complaint

(568).

i7. Summary Proceedings (572).

§ 8. Abntemcnt ol Traflic and Injunction

(573).

i 9. Civil Linblllflen for Injuries Resulting

n-om SIIIC (are).

510. Property Rights in and Contracts

A. Oil'enses and Responsibility Therefor Relating to Intoxicnntn (575).

in General (566). Q 11. Drunkennesl an an Oilenle (575).

§ 1. Control of the liquor trafl‘ic; validity of statutes and ordinances—There

being no inherent right in the people to

Montpelier v. Capital Sav. Bank [Vt.] 66

Atl. 89.

78. Wabash R. Co. v. Flannigan, 95 Mo.

App. 477. It has even been held that an in

surance company which has been garnisheed

in Connecticut by a creditor of the benefi

ciary and sued in Vermont by the beneficiary

cannot, before either case has proceeded

to judgment. maintain a bill to require the

two to interplcad. Hartford L. Ins. Co. v.

Weed [Vt.] 56 Atl. 97.

79. Miller v. Campbell Commission Co.

[OkL] 74 Pac. 507.

80. In an action on an insurance policy it

appeared that at maturity of the policy the

plaintiff was the only claimant to the fund.

The company having delayed payment until

another claimant appeared is not entitled to

interpieader. Kirsop v. Mut. L. Ins. Co., 87

App. Div. [N. Y.] 170. Stockholders of 21 nor

poration cannot intervene after a decree in

a suit against it declaring it insolvent, to

set up defenses not open to the corporation

itself after decree. Cumberland Lumber Co.

v. Clinton Hill Lumber Co., 64 N. J. Eq. 521.

81. N. W. M. L- lns. Co. v. Kidder [Ind.

App.] 69 N. E. 204.

82. A city illegally assessed certain lands

traffic in intoxicating liquors, the regula

abutting on a proposed street, and brought

a bill of interpleader against the abutters to

determine the mode of distribution of the as

sessment collected. Held that one of the

shutters who had deeded a piece of land to

the city as part payment of his assessment

could not have a reconveyance in that pro

ceeding. Los Angeles v. Amidor, 140 Cal.

400, 73 Pac. 1049.

88. Sovereign Camp Woodmen v. W’ood

[Mo. App.] 76 S. W. 377.

84. In an action on a. note the defendant

answered that the plaintiff, defendant and a

third person were defendants in an equity

suit still pending, in which it was sought to

subject the note or its preceeds to judg

ments obtained against the third person, that

the defendant owed the note and was willing

to pay it. Held he was entitled to an inter

pleader. Atkinson v. Carter [Mo. App.) 7-!

S. W. 502.

S5. Plaintin sued defendant for wages and

defendant interpleaded one who claimed un

der an assignment of the wages. Sayer v.

Beirne, 78 App. Div. [N. Y.] 491. Under :

820 of the Code allowing the substitution of

the defendant, when there is ground for in

terpleader, the defendant can be discharged
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tion of the traffic is wholly within the police power of the state,” and the traffic is

not one of the privileges or immunities of citizenship guarantied by the constitu

tion.“o Nor is it within any of the various bills of rights. Hence, statutes pro

hibiting sales to particular persons, such as Indians,"1 minors," and drunkards,”

and statutes prohibiting the traffic in particular places,“ especially on vote of

the inhabitants thereof,” have been sustained; the latter against such objections

as that they lack uniform operation,” or abridge the privileges and immunities

of citizens, or deprive them of liberty or property without due process of law,

or deny them the equal protection of the laws, or as being class legislation." But

a statute punishing physicians for giving prescriptions in local option territory is

not within the constitutional power of the legislature to enact a law enabling the

voters to determine whether the “sale” of intoxicating liquors within certain mu

nicipal divisions shall be prohibited,” and the Texas local option law which con

travenes neither the State nor the Federal constitution, except as to the prohibi

tion concerning physicians, is not by the invalidity of such provision wholly in

validated.”

Statutes requiring licenses of all dealers and punishing such as do not obtain

them,1 statutes determining the conditions on which licenses may be granted and

only on delivery of all the property claimed.

lie cannot be discharged if he has delivered

the property to another claimant. Mason v.

Rice. 85 App. Div. [N. Y.] 315. An action

by the administrator of a. policy holder

against the company and one claiming the

amount of the policy by assignment is prop

erly brought under 5 452 of the Code as

one to determine conflicting claims. Hasberg

v. Moses, 39 Misc. [N. Y.] 25. On the hear

ing of a motion for an interpleader, affl

davits in support thereof cannot properly be

read and received, which have not been

served upon the opposite side and which it

has had no opportunity to answer. Chapuis

v. Long. 77 App. Div, [N. Y.] 272.

86. Sovereign Camp Woodmen v. Wood

[Mo. App.] 75 S. W. 377. Contra, Helmken v.

Meyer [6a.] 45 S. E. 450. As to recovery of

attorney’s fees see Great Council of Texas,

I. 0. of R. M. v. Adams [Tex. Civ. App.] 75

S. W. 560.

87. Sovereign Camp Woodmen v.

[Mo. App.] 75 S. W. 377.

88. In a. suit by an assignee of an in

surance policy, Where the company impleaded

the assured's administrator it was held that

the latter had the burden of proof. Maynard

v. Lite ins. Co.. 132 N. C. 711.

80. A statute prohibiting druggists from

allowing liquors lawfully sold to be drunk

on their premises is not unreasonable when

applied to physicians keeping drug stores

and prescribing liquor [Rev. St. 1899. § 3051].

State v. Flnney [Mo.] 77 S. W. 992. The pro

hibition of ball or tenpin alleys in connection

with saloons is valid [Crlm. Code Neb. § 221].

Koepke v. State [Neb.] 93 N. W. 1129.

90. Council of Farmville v. Walker [Va.]

43 S. E. 558; Danvllle v. Hatcher [Va.] 44 S.

E. 723.

01. Ex parte Finnegan [Nev.] 71 Fee. 642.

The statute prohibiting sales to Indians

who have allotments or patents to land

which the United States holds in trust for

them is valid though such Indians are citi

zens. Mulligan v. U. S. [C. C. A.] 120 Fed.

98.

92. State v. Gulley. 41 Or. 318. 70 Fee. 385;

People v. Werner, 174 N. Y. 132; Gray v.

Wood

State [Tex. Cr. App.] 72 S. W. 169; Banks

v. State. 136 Ala. 106; Hamer v, People, 104

Ill. App. 555.

98. Jenkins v. State [Miss] 34 So. 217.

94. The "Four mile law" of Tennessee is

not unconstitutional as class legislation or

as denying the equal protection of the laws

[Acts 1877, p. 37, c. 23 as amended]. Web

ster v. State [Tenn.] 75 S. W. 1020. Only a

party can appeal from the granting of a.

petition to prohibit the sale. Holford v.

Kirkland [Ark.] 71 S. W. 264.

95. Severance v. Murphy [8. C.] 46 S. E.

35. The Kentucky law for the better en

forcement of the local option law is consti

tutional. Huyser v. Commonwealth. 25 Ky.

L. R. 608. 76 S. W. 174. The Real municipal

local option law of Ohio is valid under the

state constitution and does not unlawfully

discriminate in contravention of the Federal

constitution. Lloyd v. Dollisin. 23 Ohio Circ.

R. 571.

06. Rev. St. 1889. p. 765, art. 3, c. 22. Ex

parte Handler [Mo.] 75 S. W. 920; State v.

Handler [Mo.] 76 S. W. 984.

97. Rev. St. 1895, tit. 69. and Pen. Code.

art. 402. Rippey v. State [Tex. Or. App.] 73

S. W. 15; Sweeney v. Webb [Tex. Civ. App.]

76 S. W. 766.

98. Tex. Pen. Code. art. 405: Const. art.

16, § 20. Stephens v. State [Tex. Cr. App.] 73

S. W. 1056.

99. Rev. St. Tex. 1895. tit. 69. Busch v.

Webb, 122 Fed. 655; Sweeney v. Webb [Tex.

Civ. App.] 76 S. W. 766.

1. A statute providing for the punishment

of those selling without license where sales

are permitted and those selling where sales

are not permitted is not bad as embracing

more than one subject of legislation [Fia.

Acts 1901. p. 58, c. 4930]. Brass v. State

[Fla.] 31 So. 307. The statute prohibiting

sales without license and excepting there

from native wine and elder manufactured in

the state is invalid so far as the exception

discriminates against the wines and elder of

other states but such invalidity does not

afiect the validity of the rest of the statute.

Commonwealth v. Petranich [Mass] 66 N. E.

807.
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the procedure on application and granting of licenses,2 and the grounds and pro

cedure on which they may be revoked, have been upheld.a If a license or regula

tive law, however, is in reality a revenue measure, it must conform to the general

revenue policy of the state,‘ and no such regulation is valid which discriminates be

tween the people of the several states, or violates the commerce clause of the Fed

eral constitution.5

Statutes prohibiting unlawful sales, or the keeping of liquors or places for

unlawful sales,6 and declaring such places nuisances and subjecting them to abate

ment or injunction] and providing for searches and the seizure and confiscation

of property found therein,“ are valid. The so-ealled dispensary laws, placing the

traffic wholly in the hands of agents appointed by state authority, are generally

upheld.“

Statutes regulative of the liquor traiiic however must be framed with due re—

gard to the constitutional provisions concerning the distribution of governmental

2. Moynihan's Appeal. 75 Conn. 358. The

statute providing that a license shall not be

granted if a majority of the voters re

monstrate is valid and not an unlawful dis

crimination as all applicants are treated

alike [Burns' Rev. St. 1901. 5 72831]. Booner

shine v. Ullne. 159 1nd. 500.

8- A statute empowering city and other

boards to revoke and discontinue licenses is

not repugnant to the State or Federal consti

tution [Nev. Act Mar. 10. 1903. H 1, 3: Act

Mar. 16. 1903, § 20. subd. 8]. Wallace v. Reno

[Nev.] 73 Pac. 528. The provision of the

New York liquor tax law amendment that

unless the holder of the certificate files a

verified answer to a. petition for rev0cation

denying the alleged violation, the certificate

shall be revoked is void as taking property

without due process 01.‘ law and compelling

the holder if guilty to confess by oath or by

silence [Laws 1900. p. 862, c. 367. i 9]. In re

Cullinnn. 40 Misc. [N. Y.] 423. Right to

raise constitutional question held not waived

(In re Cullinan. 82 App. Div. [N. Y.) 445), but

the invalidity of that portion of the law does

not invalidate the scheme of revocation but

leaves the law as it stood before the amend

ment (In re Cullinan. 40 Misc. [N. Y.] 583).

The amendment of 1903 permitting an unver

ified answer and providing for a. hearing on

the evidence renders it constitutional [Laws

1903. p. 1125. c. 486. § 12]. In re Cullinan. 41

Misc. [N. Y.l 392.

4. State v. Bongsch. 170 Mo. 81; State v.

Ehy. 170 Mo. 497. The Virginia act to estab

lish a. dispensary in a. certain district is not

a tax law since it may or may not result in

the raising of revenue but is a police regu

lation and is constitutional [Acts 1901, c. 113].

(‘ouncil of Farmville v. Walker [Va] 43 S. E.

558.

5. Commonwealth v. Petranich [Mass] 66

N. E. 807. The Missouri special tax act of

1901 is violative of the Federal constitution

for discrimination between the people of the

states [Act Apr. 17. 1901]. State v. Bengsch,

170 Mo. 81. The Missouri beer inspection

law is unconstitutional both as a. revenue

measure and as violative of the 'fourteenth

amendment [Rev, St. 1899, c. 117, art. 4].

State v. Eby. 170 M0. 497. See, also, State v.

Broader, 90 M0. App. 156. An ordinance or

statute requiring all dealers to procure a. li

cense from the city or state applies to a non

resident manufacturer who maintains a. de

pot in the city or state for the sale of his

product. but does not for that reason un

lawfully discriminate in favor of a manu

facturer located in such city or state. Nor

is such ordinance or statute an interference

with interstate commerce in view 0! the

Wilson act [Act Aug. 8. 1890. c. 428. 26 Stat.

313 (U. S. Comp. St. 1901, p. 3177)]. Duluth

B. & M. Co. v. Superior [C. C. A.] 123 Fed. 353.

Comp. Laws Mich. §§ 5379, 5380. People v.

Voorhis [Mich.] 91 N. W. 624', Schlitz Brewing

Co. v. Superior [Wis] 93 N. W. 1120.

0. The Minnesota law prohibiting the

keeping of places for the unlawful sale of

intoxicating liquor is not invalid as class

legislation nor as authorizing unreasonable

searches and seizures [Laws 1901. c. 252].

State v. Stoii’els [Minn] 94 N. W. 675.

1. The statute of Maine conferring upon

the supreme judicial court jurisdiction in

equity upon petition of not less than 20 legal

voters to enjoin the continuance of a liquor

nuisance is constitutional [Pub. Laws 1891.. c.

98]. Davis v. Auld. 96 Me. 559.

8. That the right to trial by jury is not

given by the statute authorizing proceedings

for seizure and confiscation of liquors does

not render it invalid. Sothman v. State

[Neb.] 92 N. W. 303. The Kansas statute de

nouncing places where liquors are unlawfully

kept as common nuisances and providing for

the condemnation and destruction of prop

erty found therein is constitutional [Gen. St.

1901. Q 2493]. State v. McManus. 65 Kan.

720, 70 Fee. 700.

8. The Alabama act establishing a dis

pensary at Camp Hill is invalid [Acts 1900.

1901, p. 295]. Harlan v. State. 138 Ala. 150.

The dispensary law of South Carolina in pro

viding that certain counties may or not as

the majority decide. provide dispensaries is

not an unconstitutional discrimination [Cr.

Code, i 683]. Severance v. Murphy [8. C.] 46

S. E. 86. The act establishing a dispensary

in the city of La Grange. Georgia, having

been ratified by the people of the city. an

amendment thereto is not invalid for want of

like ratification. the act not so requiring

[Act Dec. 3. 1901 (Acts 1901. p. 506); Act

Dec. 18, 1902 (Acts 1902. p. 487)]. Dalila v.

Grifl‘ln, 117 Ga. 408. A local act prohibiting

the sale of liquors otherwise than through

the medium of a. dispensary is a. prohibitory

law within the meaning of a general statute

making it penal to sell liquors in any county

where the sale is prohibited by law [Pen

Code 1895. l 4981. Barker v. State [Ga.] 44

S. E. 874.
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powers,10 the right of trial by jury,11 the prohibition of ex post facto laws,“ and

the right of one accused of crime to demand the nature and cause of the accusa

tion.13

Cities generally under the powers granted by their charters to regulate the

traffic may enact and enforce such ordinances regarding the hours of closing and

general conduct of the traffic as the authorities deem expedient.“ They may also

prohibit illegal sales and keeping for illegal sale,“s exact licenses, prohibit sales

without license,m and confine the traflic to certain localities within the corporate

limits." An ordinance, however, making one in possession of premises on which

liquor is disposed of by any pretense whatever, guilty without opportunity of de

fense, is violative of the bill of rights,18 and a municipal corporation cannot estab

lish a dispensary for the sale of liquors under its power to control and direct the

sale of liquors, especially in a county which has adopted the local option law."

§ 2. Local option Iowa—Statutes providing that the inhabitants of the va-'

rious municipal subdivisions of the state may by vote determine whether the sale

of liquors shall be permitted within the subdivision are, as was seen above,20 gen

erally upheld; such statutes generally provide that on petition of a certain propor

tion of the qualified voters of the county or district,21 an election shall be called

by the proper authorities, submitting the question to the voters.22

10. The Connecticut statutes designating

the se Yeral grounds for refusal of a. license

and for a trial de novo on appeal to the

superior court are not objectionable as con

terring administrative powers on the Judi

ciary. Moynihan's Appeal, 75 Conn. 358. The

New Jersey act attempting to confer upon

the court of common pleas. powgr to ap

point excise commissioners is void as an at

tempt to confer executive powers on the ju

diciary [Laws 1901, c. 107. p. 239]. Schwarz

v. Dover. 68 N. J. Law, 576.

11. Sothmnn v. State [Neb.] 92 N. W. 308.

The right of trial by jury is not invaded by

a statute giving the recorder ot a city juris

diction of offenses under ordinances without

a jury. Cranor v, Albany [Or.] 71 Pac. 1042.

12. The Louisiana Law of 1902 by impli

cation repeais the prior law and is ex post

tacto as to prior offenses [Act No. 66 or 1902.

Rev. St. § 910. Acts 1886. No. 83]. State v.

Callahan. 109 La. 946.

13. The provision of the Alabama Code

that an indictment for selling without license

need not state the name of the person to

whom sold is not in violation of defendant’s

constitutional right to demand the nature

and cause of the accusation [Code 1896, §

5077]. Jones v, State. 136 Ala. 118.

14- McNulty v. 'I‘oopt. 25 Ky. L. R. 430, 76

S. W. 258. "Screen" ordinance held valid.

Danvllle v. Hatchet [Va.] 44 S. E. 723; Mc

Nulty v. Toript. 25 Ky. L. R. 430, 75 S. W.

258. An ordinance prohibiting the assem

bling of females in a saloon is valid. Hobo

ken v. Greiner, 68 N. J. Law, 592; Cronin v.

Adams, 24 Sup. Ct. 219. Dramshop keepers in

Illinois may be authorized to sell in any

quantity. and an ordinance so providing is not

an unlawful discrimination against a. whole—

saler. Strauss v. Galesburg, 203 Ill. 234. The

city of Albany. Oregon, has power under its

charter to prohibit the sale of liquors on

Sunday and the power therein granted to li

cense liquor sellers does not curtail it. Cran

or v. Albany [Cr.] 71 Pac. 1042.

15. Rooney v. City Council [Ga] 45 S. E.

72. Such an ordinance does not conflict with

the native wine law of the state. Osburn v.

Marietta [Gm] 44 S. E. 807.

The general

16. Duluth B. dz M. Co. v. Superior [C. C.

-A.] 123 Fed. 353: Schlitz Brew. Co. v. Supe

rior [W'isJ 93 N. W. 1120. Const. art. 11. §

6; Pol. Code, § 3366. Ex parte Braun [Cal.]

74 Pac. 780. The city council of Minneapolis

have power to prohibit and punish the sale

of malt liquor without a license. State v.

Gill [Mlnn.] 95 N. W. 449. An ordinance pro—

viding for licenses is not repealed by a fur

ther one making additional regulations of

the traffic. Ex parte Hlnkle [ll/lo. App.] 78

S. W. 317. Under the statute in Missouri.

cities of the fourth class may by ordinance

exact a license fee of dramshop keepers who

already have a license from the county court

[Rev. St. 1899. Q 5978]. 1d. An ordinance

fixing a dramshop license in a city of the

fourth class at 1,000 dollars is not unreason

able. Id.

17. In Illinois [Hurd's Rev. St. 1899. c. 24.

art. 5, i 1, par. 46]. Strauss v. Galesburg.

.‘o;'. lli. 132$.

18. Campbellsburg v. Odewalt, 24 Ky. L.

R. 1717. 1739. 72 S. W. 314.

19. Lofton v. Collins, 117 Ga. 434.

20. Ante. i 1.

21. A petition filed with the town clerk is

not a. condition precedent to an order of court

for a resubmission of the excise question

[Laws 1901. p. 1535. c. 640. § 3]. In re Ber

trend. 40 Misc. [N. Y.] 536. A special town

meeting will not be ordered on the ground

that a submission at the regular meeting was

improper because the petition was not signed

by the requisite number of voters [Liquor

Tax Law, § 16 (Laws 1900. p. 855. c. 367)]. In

re Rogers. 41 Misc. [N. Y.] 389.

22. The Texas local option law authorizes

elections in cities and towns though not

specifically naming them [Tera Rev. St. 1895.

tit. 69]. Sweeney v. “'ebb ['i‘r'x. ('iv. .\]-p.|

76 S. W. 7.66, An order calling an election

at the same term at which the petition is

filed is void. Com. v. McCarty [Ky.] 76 S. W.

l73. Since the commissioner's court has

power at any time to change precinct

boundaries. an ordor calling a local option

election which mistakes the established

boundary of a precinct is nevertheless valid

'is the or'rll-r PSi‘llillI-‘lli‘q :1 now boundary.
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rules of procedure in calling and conducting elections," canvassing the vote and

publishing the results,“ and for contesting them, apply to elections under these

statutes.“ On determining the result in favor of the adoption of the law, an order

is entered" which has the effect to prohibit the traffic in the designated territory,"

notwithstanding prior special rights or charters granted to particular portions

thereof ;“ but a municipal charter granted to a city within the county, providing

that the city may regulate the traffic, repeals the local option law theretofore in

force in that county so far as the city is concerned.”

The legislature by amending the local option law cannot affect the territory

in which the law is already in force.“0 Nor can the commissioner’s court by chang

ing the boundaries of a precinct affect the application of the law to the territory

contained in the old precinct.u

By reason of a saving clause, the repeal of the local option law in a precinct

under the Texas law does not affect prosecutions for prior oficnses."

A defendant prosecuted under the local option law is bound by the decision

in a contest of the election as to every question that could have been raised therein,

whether it was in fact raised or not.“

Martin v. Mitchell [Tex. Civ.

\V. 565.

23. Insufficiency of publication of the no

tice of election is no ground 0! contest where

no prejudice to the voters is shown [Tex.

Rev. St. art. 3387]. Norman v. Thompson

[Tex.] 72 S. W. 62; In re O‘Hara, 40 Misc. [N.

Y.] 355. But such irregularity Is one that

will in tact invalidate the election. Ex parte

Conley [Tex. Cr. App.] 75 S. W. 301; Nelson

v. State [Tex. Cr. App.] 75 S. W. 502. Order

calling election and notices thereof held suf

ficient. Williams v. Davidson [Tex. Civ.

App.] 70 S. W. 987. Order held to sufficiently

show publication 0! notice of election. Ex

parte Sullivan [Tex. Cr. App.] 75 B. W. 790.

Orders calling and determining result of

local option election held sufiicient. Sinclair

v. State [Tex. Cr. App.] 77 S. W. 621. That

the minutes of the commissioner’s court con

taining orders relating to the election are

not signed does not invalidate the orders.

Davidson v. State [Tex. Cr. App.] 73 S. W.

808. Since the commissioner's court is au

thorized by statute to conduct business when

ever a. quorum is present, a local option elec

tion is valid though the county judge was not

present at the opening day of the term at

which it was ordered. Racer v. State [Tex.

Cr. App.] 73 S. W. 968. A local option elec

tion is not invalidated by failure of the court

to record the orders at the time designated

by the law; such acts being ministerial may

he done at any subsequent term. EX parte

Walton [Tex. Cr. App.] 74 S. W. 314.

The ballot. used at a local option election

in Ohio need not conform to the general elec

tion law. Stick v. State, 23 Ohio Circ. R. 392.

24. The declaration and publication of the

result of an election is a. ministerial act that

may be enjoined. Sweeney v. W'ebb [Tex.

Civ. App.] 76 S. W. 766.

25. A canvass and return of a vote de

cided adversely to contestants by majorities

which cannot be overcome by counting the

votes as claimed by them will not be set

aside. In re Bertrend, 40 Misc. [N. Y.] 536.

In a proceeding to set aside the canvass ot

the votes the town board is a proper party as

a board and its members are proper parties

as individuals since they are the canvassing

board. Id. A contest in Texas can be main

App.] 74 S. tained only for some irregularity in the con

duct of the election itself (Norman v. Thomp

son [Tex.] 72 S. W. 62; Lowery v. Briggs

[Tex. Civ. App.] 73 S. W. 1062) but the dis

trict court has jurisdiction to try a contest

on a. ground going to its validity, not spec

ified in the statute [Rev. St. 1895, § 3397]

(Oxford v. Frank, 30 Tex. Civ. App. 343).

26. A copy of the record of the result or

the canvass of the return of the election

is prima tacie evidence that the canvass was

had at the time provided by law [Fla. Acts

1901, p. 60. c. 4930]. Brass v. State [Fla] 34

So. :07. l

27. A negative vote on the local option

law suspends but does not destroy a privilege

to trafilc in intoxicating liquors and on re

versal of the vote the dealer is again entitled

to his certificate unless he has shown his in

tention to abandon the trafl’ic. People v.

Brush. 41 Misc. [N. Y.] 56. An order or the

commissioner’s court prohibiting the sale of

liquors is valid though it does not contain

the statutory exceptions. Racer v. State

[Tex. Cr. App.] 73 S. ‘V. 968. The local

option law, while permitting the sale of liq

uor in case of sickness on prescription pro

hibits the sale of alcohol by wholesale drug

gists to retail druggists for use in their

business. Greiner-Kelley Drug Co. v. Truett

[Tex. Civ. App.] 75 S. W. 536.

28. An incorporated city or town may be

deprived of its statutory authority to tax. 1i

cense and regulate saloons within its limits

by the operation of the local option law

though adopted by the votes of persons liv

im: outside the city [Tex. Rev. St. art. 427].

\Villiams v. Davidson [Tex. Civ. App.] 70 S.

W. 987. A special act prohibiting the sale

of intoxicants in a city is not repealed by

the adoption of the local option law by the

county in which the city is losated. Locke

v. Com.. 25 Ky. L. R. 76. 74 S. W. 664.

20. Corn. v. Lemon [Ky.] 76 S. \V. 40,

Ex parte Elliott [Tex. Cr. App.] 72

W. 837.

31. Medford v. State [Tex. Cr. App]

W. 768; Woods v. State [Tex. Cr. App.

\V. 37; Nilson v. State [Tex. Cr. App.]

W. 502.

32. Woods v. State [Tex. Cr. App.]

W. 37.

74

75

75

{new.w

\l U!
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Alcohol is an intoxicating liquor within the local option law.“

It is no crime to give away liquor in territory under the Texas local option

law,” unless the gift is a cloak for a sale."

An indictment cannot be maintained for engaging in the occupation of sell

ing in a local option county without a license; it should be for “selling.”87

§ 3. Licenses and license taxes; application for and granting Iicense.——Au

thority to grant licenses is generally vested in the county court or governing body

of the county,“ though, as the granting of a license is a judicial act," there is

no objection to its being vested in judicial oflicers as is done in many states. Town

boards and the common councils of cities also are frequently authorized to license.‘0

Such boards are empowered to act only as the statute directs,“ whence in Missouri

the excise commissioners have no jurisdiction to grant a license until the petition

has been on file 10 days,‘2 and the statutory bond has been approved.“ In Ken

tucky, the denial of an application for a license is effective for a year and cannot

be renewed at the subsequent term of court ;“ but in Iowa, where under the stat

ute but one consent can be canvassed by the board of supervisors in any one year,

the filing of a consent and its withdrawal before canvass does not preclude the sub

sequent canvass of another within the year.“ Under the Iowa mulct law, the

filing of the petition for the removal of the bar of prosecution operates ipso facto

to remove it, and a finding by the district court that it is sufficient is an adjudica

tion binding on all interested.“

Where a proper application for a license is made by one who complies with

all the requirements of the law and there is no objection from residents, the court’s

duty to issue the license is plain" and can be enforced by mandamus.“ The bur

den, however, of showing himself to be within the law and a proper person for a

license is on the applicant.“

In New York licenses are grztntable under certain conditions to hotel keepers

only, and the question frequently arises whether or not the applicant’s premises

are a hotel."0 Where a statute restricts the granting of a license to a “law abiding,

33. Locke v. Com.. 24 Ky. L. R. 654. 69 S. 44. Hensley V- Metcalfe Count-Y C!" 25

W. 763. Ky. L. R. 204, 74 S. W. 1054.

34. Greiner-Kelley Drug Co. v, Truett 45. Iowa Code, 5 2450. In re Canvass 0!

Statement of General Consent to Sale ol' In

toxicatlng Liquors [Iowa] 95 N. W. 194.

[Tex. Civ. App.] 75 S. W. 536.

35. Bottoms v. State [Tex. Cr. App.] 73 S.

W. 16. 46. McConkle v. Rcmley, 119 Iowa, 512.

36. Acts 1902. p. 41. c. 14. Com. v. chker- 47. Hodges v. Metcalte County Ct. 25

son [Ky.] 76 S. W. 1084. Ky. L. R. 772. 76 S. W. 381.

37. Robinson v. State [Tex. Cr. App.] 75 48. Code. 5 3520. Harlan v. State. 136

S. W. 526. Ala. 150.

38. The North Carolina general statute 49. Hodges v. Mctcalte County Ct. [Ky.]

giving the boards of county commissioners

jurisdiction to issue liquor licenses repeal!

the special act giving exclusive Jurisdiction

in Northampton county to judges of the su—

perior court [Pub. Laws 1901, p. 141. c. 9, i

76; Acts 1900. p. 70. c. 17]. In re Burgwyn,

“23 N. C. 115.

3». \Veber v. Lane, 99 Mo. App. 69.

40. An ordinance requiring that the ap

plication for a. license shall be signed by a

majority of the householders residing with

in a certain distance from the proposed sa

loon is, while unrepealed. binding on the

council. Bachman v. Phlllipsburg, 68 N. J.

Law, 552.

41. Ristine v. Clements. 31 Ind. App. 338.

42. Mo. Rev. St. 1899. i 3020. State v.

Fr-lhert, 97 Mo. App. 212; Cooper v. Hunt

[310. App.] 77 S. W. 483.

43. Rev. St. 1899. § 2995.

nett [Mm App.] 73 S. W. 737.

State v. Ben-l

78 S. W. 177.

50. See, also. post. Q 313, surrender. trans

fer or revocation of license. Changing the

location 0! the barroom does not deprive a

hotel of its character as such within the

liquor tax law. In re Brewster. 39 Misc. [N.

Y.] 689, 85 App. Div. 235. A house which is

kept open for the entertainment 0! all who

come to it without previous agreement as

to duration of stay or terms 0! entertain

ment is a hotel within the liquor tax law.

though the proprietor does not keep a reg—

lster. a safe for valuables or a stable for

the accommodation of travelers. and displays

the sign "Boarding House." Id. Where a

house was occupied as a hotel on March 23.

1836. but for a. time since that date was not

so occupied, it lost. its character as a hotel

and hence was not entitled to a certificate

without obtaining consents. In re Brew

ster. 85 App. Div. [N. Y.] 335.
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assessed, taxpaying, male citizen above 21 years of age,” a licens

Burchard & C0.” is void.‘51

It is frequently provided that applications for license sh

by the consent of a certain proportion of the inhabitants of t

statutory provision that an application shall be signed by two-t]

of the town means only the qualified voters.“3 Where authorit

to householders, the owners of business houses,“ and persons *

procures to take quarters within the circumscribed area for the

his application, are properly disregarded.“ Authority is someti

dent frecholdcrs,” and in such case a husband holding lands b;

to recommend the granting of a license ;'" but infant children, tj

heirs to estates of inheritance in real estate in the precinct, ar

Prior to the time when the common council takes jurisd

cation, names may be added to or taken from it, but not aft

sons signing a recommendation for license cannot withdraw fr<

bate judge has refused the application and mandamus has issu

It is not necessary to republish the notice of application after a

permitted to be added to the petition.“ Where, after PI‘OCU]

the requisite number of voters, a new municipality is erected

recanvass must be made to ascertain whether the requisite n

the town signed the statement.62

In some states renionstrances or protests are permitted to

habitanis, and if the remonstrants are in sufiieient numbers
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__ . -| ._-f' tion.68 In such jurisdictions a remonstrant may sign by attc

f h " I '. ~ an authorization to such attorney to sign any and all remo:

' The remonstranee need not state the grounds influencing

-_ ' Where the mere filing of a remonstranee does not operate to p

A i , . of a license, a hearing is provided for," and in such case the

' 'e'i'i .

~.f__ 3' _ 51. State v. Scott, 96 Mo. App. 620. days’ period. Sexton

.’ _ ' I ' 52. Certain petitioners held not entitled ADD-1 68 N- E- 929- R'

'5 _.. ._' . ~'_ to be counted. State v. Scott, 96 Mo. App. whole of the 24 hour:

:54 _ ;' - ‘ ; 62"), which they can file thi

38. YVray v. Harrison, 116 Ga. 93. A remonstrance filed on

thjw 51. In re Ireland, 41 Misc. [N. Y.] 425. ing or a license 011 MO?

',' .'_ a}? .' _ m. R'ichman v. Phillipshurg. 68 N. J. statute requiring thre

;; .55“; g _ , Law_ 553, St. 1901. 5 72331]. s

g. ';'- 51:. It being no part of the official du- 1nd. 375- A protest

_;~"_,',__-T"- '1' '3 ‘ ties of the register of deeds to search the received by the clerk

.; i v, records of his office to ascertain whether the marked filed is filed w

sinners of a petition to obtain a license are the law [Comp St. 0.

treehulders. he may charge such fees there- State [Neb.] 96 N. W.

for as he pleases and cannot be required to =1 gent-Frill (lfillifll the 116

turn them over to the county. State v, be served on all perm

Holm [Neh.l 97 N. \V. 821. err-t1 consent. but only

57. llarlan v. State. 136 Ala. 150. it. Fitzgihbon v. Macy

55; Thompson v. Egan [Nely] 97 N, W, 64. Hurns’ Rev. St. '

217. v. Stern, 160 Ind. 375; 1

~59. Bachman v. Phillipsburg, 68 N. J. 64 N. E. 14; “'hite v. F

Law, 652. 144; Fried v. Nelson, 30

60. Harlan v. State. 136 Ala. 150. shine v. Uline, 159 In<

61. Thompson v. Eran [Neb.] 97 N. W. gent, 31 Ind. App. 697.

247. 65. Ragie v. Mattox

02. New town in township. Iowa Mnlct an authorization Signé

Law. Sehnneman v. Sherman. 118 Iowa. 230. the legal voters of a

“3, A majority of the legal voters of the by the death of two 0

town lg sufficient; a majority of the voters as to those two. Shah

of the ward in which the saloon is pro- 375.

posed to be situated not being necessary. (M. Burns’ Rev. St.

l Shaffer v. Stern. 160 Ind. 375. Persons hav- Boomer-shine v_ time. »

iv: the right to withdraw their names from 67. A continuance oi

,, a romonstrance up to within three days ho- permit (1009 not (met

fure the granting of license, must exercise'Burnham [Iowa] 94 N.

their right before the beginning of the three bond for costs is filed v
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is given of the charges in a remonstrance does not entitle the applicant to a license

as of right,“8 the burden being on him to prove all facts entitling him to a license,

including the fact that he has published his notice of application in the papers hav

ing the largest circulation in the county.” _

1n Kentucky, appeals from the county to the district court are heard on bills

of exception on the same evidence heard below and not de novo,"0 and where the

bill shows that the county court had no discretion, but should have granted the

license, the case should be remanded with directions ;“ but a remand for a new

trial is not prejudicial where the applicant was not in fact entitled to a license.”

In. Nebraska, however, on appeal the case is tried dc novo and the court should not

be influenced by the finding below." A motion for a new trial is not necessary

to obtain a review.“ On appeal from an order of commissioners granting a

license, the proof of lack of qualifications must be clear to warrant a revocation

of the license." The appellate court in Pennsylvania will not review the action of

the court of quarter sessions in refusing a license, where the record shows it was

refused “after hearing.”"

(‘ertiorari is the proper remedy to determine the validity of a license where

the facts relied on are of record, such as whether the petition was on file for 10

days before granting the license and whether the petitioners withdrew their names

and subscribed to the remonstrance;" but an appellate court will deny the writ

where nothing is alleged why the application was not made to the court of general

original jurisdiction." Since an application for certiorari need not be verified, it

is no objection that one of the relators therein administered the oath to his co

relators."

An injunction will not be granted against the exercise of a liquor license

alleged to be void on grounds that appear of record and are hence reviewable by

oertiorari.“

Mandamus to compel the issuance of a liquor license will be denied where the

petition alleges a compliance with the wrong statute.n

Ronda—A bond is usually required of the licensee, signed by sufficient sure—

ties,‘2 conditioned against the violation of the law by the principal." Such bonds

vided by the statute the finding- 0! sum

ciency of the board of supervisors will be

set aside. Fitzgibbon v. Macy, 118 Iowa.

440. It cannot be shown that the persons

making afl‘idavit to the signatures were

not “reputable persons" [Iowa Code, § 2452].

In re Canvass 01' Statement or General Con

sent to Sale of Intoxicating Liquors [Iowa]

95 N. Vi'. 194. After an appeal is taken to

the district court, the poll books it pre- 737

served may be considered though' not intro

duced until after the period during which

they are required to be preserved has

elapsed. Reed v. Jugenheimer. 118 Iowa,

610. Where an applicant before hearing

transfers his right to another a. readvertise

ment is necessary. In re Keiper's License,

21 Pa. Super. Ct. 612.

08. In re Chuya's License. 20 Pa. Super.

Ct. 410.

09. Smith v. Young [0kl.] 74 Pac. 104.

70. Hensley v. Metcaite County Ct.. 25

Ky. L. R. 204, 74 S. W. 1054; Meredith v.

Corn. [Ky.] 76 8. W. 8.

71. Hodges v. Metoalfe County Ct. [KyJ

. W. 381. .

Hodges v. Mates-Ila County Ct. [Ky.]

. W. 177.

Bennett v. Otto [Neb.] 94 N. W. 807.

Bennett v. Otto [Neb.] 94 N. W. 807.

Curr. Law. Vol. Smile,

75. Grounds alleged held insufllcient. Ap

peal of Burns [Conn.] 56 Atl. 611.

70. In re Chnya's License, 20 Pa Super.

Ct. 410.

77. Cooper v. Hunt [Mo. App.] 11 8. W.

483.

78. Refused in court of appeals.

Wilson, 90 Mo. App. 154. p

79. State v. Bennett [Mo- App.] 73 B. W.

State v.

80.

483.

81. Pa. Act Apr. 8, 1872 (P. L. 848); Act

May 13. 1887 (P. L. 108). Com. v. McClure,

204 Pa. 196.

82. The determination of the township

board or city council as to the sufliciency of

the bond is not final but may be reviewed

on certiorari by the circuit court. Farr v.

Anderson [Mich.] 98 N. W. 6.

88. It is no breach of a pharmacist's

bond that a clerk made an illegal sale con

trary to orders in the absence of his om

ployor. Culiinan v. Burkhard, 41 Misc. [N.

Y.] 321. A condition in a. liquor bond for a

hotel that the obligor shall not. permit the

premises to become disorderly includes tho

rooms in which the liquor business is car

ried on. Cuilinan v. Fidelity 8r. Casualty

Co., 84 App. Div. [N. Y.] 296.

Cooper v. Hunt [110. App.] 77 8. W.
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should be for the statutory amount,“ state the principal’s pla

be properly executed." Their obligation is to the state in th

for violation of the law," and for the use of individuals inqu

Payment of license fee or tam—Payment of license fees <

against the persons,“ for the business,” in the amount"1 a:

provided by the statute, and the moneys so collected must b

statute provides.”

Scope and effect of license.—-A license to sell does not a

to act as undisclosed agent for another; the license is a persol

to the licensee;°‘ but it is not a private or property right, but

at any time without notice ;°‘ and the city may impose any

restriction it sees fit.“

it issued."

A license cannot be dated back to cov

Surrender, transfer, or revocation of license—In New Y

84. That defendants gave a. bond in a

greater sum than the statute provided for

their principal‘s business will not invali

date it but it will be enforced for the statu

tory penalty. Meador v. Adams [Tex. Civ.

App.] 76 S. W. 238.

85.' That the application for a certificate

and the bond erroneously gave the appli

cant's place of business a wrong number.

in fact a vacant lot across the street, will

not release the surety from liability for

illegal sales by the principal. Cullinan v.

Fidelity & Casualty Co., 41 Misc. [N. Y.]

119. The declaration in an action on a. bond

counting on an illegal sale in a place other

than that named in the bond is demurrable.

Adams v. Miller, 81 Miss. 613.

86. A bond not signed by the secretary

of the indemnity company until after a vio

lation of the law, though received by the

authorities on the promise that he would

sign it on his return home, is void. Culli

nan v. Bowker. 84 N. Y. Supp. 696.

87. See. also post. i 5. actions for pen

alties. The liability of the surety is not

affected by a. sale by the principal of the

business and certificate where it has not

been transferred or surrendered according

to law [Liquor Tax LaW. N 25, 27]. Culli

nan v. Parker, 39 Misc. [N. Y.] 446. Allow

ing premises to become disorderly. Culli

nan v. Fidelity & Casualty Co., 84 App. Div.

[N. Y.] 296. One who deposits as indemnity

a sum of money with a fidelity company

signing his liquor bond on the agreement to

refund it on discharge of the company's lia

bility as surety is entitled to recover it on

proof of compliance with the law and is not

compelled to wait until limitations have run

in favor of the surety as to actions on

the bond. Shea v. Fidelity & Casualty Co.,

83 App. Div. [N. Y.] 305. Where the surety

on a bond given as was supposed under the

Iowa Mulct law paid a judgment recovered

against him and sued his principal on an

oral promise of indemnity, the fact that the

principal was not within the law and hence

that the bond was void is a complete de

fense. German v. Williams, 117 Iowa, 560.

88. See, also, post. 5 8. civil liability for

injuries. Suretles on a. liquor bond are not

liable for exemplary damages in an action

under the civil damage law under the law

of South Dakota. Garrigan v. Thompson

[8. D.] 95 N. W. 294.

F". A solicitor in the employ of a retail

dealer cannot be required to pay the liquor

tax in Louisiana. Swords v. Tie Blane [Tia]

35 So. 622. The act 0

the sale of liquors ir

lumbia. does not apply

restaurants in the Ca}:

persons conducting the

take out licenses. P2

D. C. 469.

90. A nonintoxicati

less than two per can

the “Dow law" of Oh.

4364-9]. State v. Kaui

1062.

91. Amount of tax 1

the Bronx, New York

v. Hilliard. 40 Misc. [

per cent license tax (

puted on the cost prii

United States internai

Hams v. Iredell Conn

300.

92. Where an ordir

ment of the fee a pr

plication, the granting

prepayment of the is

the license void and a

given to the town to

invalid for want of c

v. Clements. 31 Ind.

cannot be enforced in ‘

specific tax on the s

Brewer v. Nutt [Ga.] 4

98. In Washington, \

pay into the state tre

the license fees collec

ger's Ann. Codes & E

Seattle, 31 \Vash. 149, '

eial law providing thaw

by sellers in Alma Cit‘

plied to school purposi

the general law provid

eys shall be paid into

fund [Sp. Laws 1889.

Laws 1903, p. 805. c. i

[Mlnn.] 97 N. W. 670.

94. Ruemmeli v. Cr

908.

95. McConkie v. Re

The liquor tax certifies

law of New York dim

the fact that the la‘

privilege while the ri|

holder is one of prop

the owner and protei

rules of law. In re C

[N. Y.] 446.

96. Hoboken v. Greii

n7. Ristine v. Cleme
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liquor tax certificate on surrendering it and abandoning the business is entitled

to a rebate of the unearned portion of the tax paid ;" but one paying money in

Florida to the tax collector, as a deposit on account of a liquor license, cannot

recover it of him on suspending business, though the license was never issued

because the entire tax was not paid.” In Kentucky, a liquor dealer’s license is a

more personal privilege and cannot be treated as part of his assets in bankruptcy,

though the statutes permit it to be transferred on his death or the sale of his busi

ness;1 but in Massachusetts’ and in Pennsylvania, it is a part of a bankrupt’s

assets and may be claimed by him as a part of his exemption.a

The certificate of payment of the liquor tax in New York is subject to revo

cation at the suit of the excise commissioner‘ against the holder5 for any cause

that would have prevented the granting of a certificate,“ or its transfer,7 and for

any violation of the law.8

An application on information and belief, supported by affidavits setting up

facts justifying cancellation, is sufficient,‘ and confers jurisdiction,“ though the

court cannot revoke the certificate without proof of the facts set up.“

3. The applicant must show that he has

ceased selling, and that the deputy com

missioner of excise has issued receipts for

it does not relieve him of the necessity

[Laws 1897, c. 312, Q 25]. People v. Culli

nan, 173 N. Y. 604. Where a certificate was

Issued in fraud of the state on false repre

sentations, a. good faith assignee who fur

nished the money for it cannot recover the

rebate. People v. Hilliard, 81 App. Div. [N.

Y.] 71. It is only where a. complaint or a

prosecution is pending that a certificate

holder is deprived of his right of rebate

on surrender; merely that a violation of the

law has occurred is not sufficient. People

v. Cullinan, 41 Misc. [N. Y.] 404. A lngle

conviction of an employe will not deprive

a certificate holder of his right to a rebate

[Liquor Tax Law, § 84 (1 Laws 1897, p. 237.

0. 312)]. People v. Cullinan, 41 Misc. [N.

Y.] 404.

99. Johnson v. Atkins [Fla.] 32 So. 879.

1. Bonnie v. Perry's Trustee, 25 Ky. L.

R. 1560. 78 S. W. 208.

2. Since the police commissioners of Bos

ton refuse to recognize a. mortgage of a.

liquor license, but permit it to be sold in

bankruptcy proceedings for the benefit of

creditors. the court will not recognize a

mortgagee as having any interest in the

proceeds as that would be against the pol

icy of the commissioners without whoso co

operation no fund could arise. In re Mc

Ardie, 120 Fed. 442. Complainant held not

entitled to lien on proceeds of liquor license

In Massachusetts as against creditors of

bankrupt. Ross v. Saunders, 123 Fed. 737.

a. In re Olewine. 126 Fed. 840.

4. A consent to a. transfer by a. deputy

commissioner will not estop the commis

sioner from applying for a revocation for

a prior illegal sale where at the time of the

consent the deputy did not know of the

violation of the law and the commissioner

did not know of the deputy's consent. In

re Cullinan, 8'! App. Div. [N. Y.] 47.

5. Proceedings to cancel are properly

brought against the one to whom the cer

tificate was issued though he has no con

nection with the business or with the vlo~

lation. Cullinan v. Kuch. 89 Misc. [N. Y.]

641.

0. A small house erected for the purpose

of donating the application for a liquor tnx

certificate, and in which a man and wife

live paying rent therefor is a. “dwelling

house" and it within 200 feet of the hotel

renders false 9. statement in the application

to the contrary and authorizes its revoca

tion. In re Ryan, 39 Misc. [N. Y.] 698.

Where at the time of the application for a

certificate for a hotel, the building did not

comply with the law the certificate should

be revoked (Id.), and changes subsequent to

the application and before any liquor was

sold will not operate to prevent revocation

(In re McMonagle, 41 Misc. [N. Y.] 407).

Where an applicant states that on a certain

date his house was a hotel and has been so

occupied continuously since. the fact that

the latter statement was a mistake is ground

for revoking the certificate. In re Brew

ster, 85 App. Div. [N. Y.] 235. The appli

cant for a. certificate is confined to the bus

iness he states in his application and can

not contest revocation on the ground that

he is entitled to a certificate for another

business. In re Ireland, 41 Misc. [N. Y.] 425.

7. The statement in an application for a

transfer that the applicant intends to con

duct a. hotel and that the building com

plies with the requirements of the statute

is material and if false will necessitate can

cellation of the certificate. In re Cuilinan.

39 Misc. [N. Y.] 846.

8. Evidence held sufficient to show vio

lation of law. In re Ryon. 85 App. Div. [N.

Y.] 621. Where in a proceeding to revoke.

the certificate for illegal sales the evidence

is consistent with the good faith of defend

ant in treating the special agents of the

excise commissioner as guests of his hotel.

the certificate should not be reVoked [Liquor

Tax Law, 5 28, subd. 2]. In re Cullinan. '75

App. Div. [N. Y.] 301. That the bartender

made the sales contrary to the certificate

holder's express injunction (In re Cullinan.

39 Misc. [N. Y.] 636). or that gambling was

carried on in defendant's absence without

his knowledge or consent is no defense (In

re Cullinan, 84 N. Y. Supp. 492). That a

hotel keeper sells whisky to casual callers

and incidentally serves sandwiches is ground

for revoking his certificate as such callers

are not guests in that they do not resort to

the hotel for the purpose of obtaining and

do not actually obtain meals therein in

good faith [Liquor Tax Law (Laws 1897. p.
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Where the answer fails to deny the allegations of the a

the court will without reference and on proof of formal mat

tiiicate,12 and where defendant denies some of the charges in

mation and belief and fails to deny others, the court will no

to those charges supported by aiiidavit.13 By objecting to tl

petition L0 cancel his license, defendant waives the right to oh

tionality of the law authorizing cancellation.“ A proceeding

discontinued on application of the defendant, but only on app

instituting the proceeding.15 -

in Nevada, a liquor license may be revoked by the comrr

without notice to the licensee, where there is reason to belie

is a nuisance; a menace to public health, or detrimental to pub

In Colorado, conviction of the holder in court is not a pi

tion of a saloon license by the county commissioners for violati

In Texas, the temporary closing of the business at the

licensed and carrying it on at another place does not forfeit

on again at the place where licensed.“3

Bale without license.—-O'fienses under the license laws am

for are governed by the same general rules applicable to othe

liquor laws, and will be discussed in a'subsequent section of

will be found a few casesv peculiarly illustrative of the license l

§ 4. Regulation of traffic. Prohibition of sale or kee;

times—The power to prohibit sales and keeping open at part

Sundays, election days, holidays and certain hours of the ni,

and where defendant served guests on Sunday, in an open

barroom and separated therefrom by a wooden partition extei

236. c. 312) i 31, subd. 2].

41 Misc. [N. Y.] 3.

9- In re Cullinan. 113 N. Y. 610.

In re Cullinan. ducted by a registers

erly prosecuted for a

and not tar a. sale as a

m In re Cullinan, 40 Misc. [N. Y.] 423. pharmacist. State v.

11. In re Cullinan, 39 Misc. [N. YJ 354. S. W. 466.

II. In re Cullinan, 39 Misc. [N. Y.] 646. One convicted oi sel

18. In re Cullinan. 39 Misc. [N. Y.] 354. ties to be drunk on

14. In re Cull‘inan, 173 N. Y. 610. having paid the tax

15. Laws 1901, c. 640. In re Culllimn, 39 punishable under the

Misc. [N. Y.] 558. viding a. punishment

10. Wallace v. Reno [Nev.] 73 Fee. 528.

17- M'iIls’ Ann. St. i 2832. Board 0! Coxn'rs

which no other pun:

[Pen. Code. § 15]. Pet

v. Mayr [Colo.] 74 Fee. 458.

18. McLeod v. State [Tex. Civ. App.] 76

B. W. 216.

10. See post, 5 8, Criminal Prosecutions.

20. Pursuit of occupation of selling with

out license held not shown. Barnes v. State

[Tex. Cr. App.] 72 8. W. 177. A justice of

the peace in Missouri has jurisdiction of a

prosecution for a sale without license. State

v. Back [Mo. App.] 72 S. W. 466.

A license to sell in a particular room will

not support sales in a garden surrounding

such room. Tron v. Lewis, 31 Ind. App. 178.

One may be convicted of selling without a.

license in a. county where no license has

been obtained for failure to obtain the con.

sent or the necessary treeholders. Hodge v.

State. 116 Ga. 852.

A license granted to an alderman of a

village by himself and one other against

the objection of the mayor. clerk, and the

third alderman is no protection against a

prosecution for selling without license. Hu

gonin v. Adams [Miss] 33 So. 497.

An unregistered clerk in a drug store con

[N. Y.] 102. An indict

out license need not a

buyer (State v. Back

466), no: that the win

tic wine (Wells v. Sta

An indictment substar

of the Code for sell

license is not demurra

it does not sufficientl;

stituting the alleged

ground that it tails tc

tity or value of the li

sold and whether th

premises and drunk l

Code 1895, 5 431]. Vt

S. E. 443. Under an i

a. shop without. :1. lies

at any time between

the date oi! finding t

shown. State v. Stow

21. See ante. 5 1. C

fic. Cranor v. Alban

Evidence held 8“ka

tion. Keeping open 0

ens v. State [Tex. Cr.
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to the ceiling, he was properly convicted of not keeping closed on Sunday {*2 but

one who at the request of the proprietor procures liquor therefrom for their joint

use on Sunday is not guilty of selling, giving away, furnishing or causing to be

furnished." That defendant charged with keeping his saloon open on Sunday has

a boarding house which was also open is no defensef‘ and to sell beer on Saturday

and deliver it on Sunday through a broken window is to keep open on Sunday."

An indictment for keeping “open a tippling house” on Sunday need not allege

facts which show it to be a tippling house or that any liquors were sold there on

that day," and where the prosecution is for not keeping closed, no sale need be

shown.27 An indictment for a. sale on a certain Sunday is supported by evidence

of a sale on any Sunday within a year before the finding of the indictment.“

That defendant was in charge of a club house kept open on Sunday is sulfi

cient to convict of keeping the house."

Prohibition of sale in certain placea.—It is customary to provide by statute

or ordinance that the sales shall be confined to one room,“0 without partitions or

stalls,'1 and regulations confining sales to particular localities in cities“2 and pro—

hibiting sales within certain distances of churches and schools, are common."

Prohibition of sale to certain persona—Sales to irresponsible persons, such as

Indians,“ drunkards“ and minors," are generally prohibited; but one who acts

as agent for a minor in buying liquor for him is not guilty of selling to him.”

An order by a parent to authorize a sale to his minor son must be special both as

to time and quantity." The prohibition of the assembling of females in a saloon

is a fair police regulation."

Oflicers or boards charged with enforcement—The governor and council in

New Hampshire are not entitled to approve the appointment of the special agents

of the license commissioners, their duty extending only to approval of their num

ber and compensation."0

22. Sullivan v. District of Columbia. 20

Arm. D. C. 29.

28. Norris v. Oakman [Ala] 85 So. 460.

24. Hofheintz v. State [Tex. Cr. App.) 74

S. W. 310.

25. Wallis v. State [Tex. Or. App.] 78 S.

W. 231.

28. O‘Neil v. State, 116 Ga. 839.

27. Sullivan v. District of Columbia, 20

App. D. C. 39. '

28. Webb City v. Parker IMO. App] 77

S. W. 119.

29. O'Neil v. State. 116 Ga. 839.

30. A refrigerator room incapable of en

trance or use tor other purposes is not un

lawful. State v. Donahue [Iowa] 94 N. W.

603. Selling in a garden surrounding the

room. Tron v. Lewis. 31 Ind. App. 178.

31. Room partitioned oil! hold a. "stall."

State v. McGregor. 88 Minn. 74; Danville v.

Hatcher [Va] 44 S. E. 7-23; McNuliy v. Toopt,

25 Ky. L. R. 430, 76 S. W. 258.

32. Strauss v, Galeshurg. 203 111. 284.

33. Webster v. State [Tenn.] 75 S. W.

1020. A statute prohibiting sales within one

mile of a certain college applies to terri

tory in another county but within one mile

of the college. State v. Knotts, 131 N. C.

705. The Texas statute prohibiting the sale

of liquors within three miles of any church

on petition of a majority or the inhabitants,

and providing that the act shall not apply

to one already having a license, excepts

only those who had licenses at the time o!

enacting the law [Acts 1881, p. 140]. Viet

haus v. State [Ark] 75 S. W. 585. A local

law prohibiting sales in a. certain locality

does not prevent the local operation of a

general law prohibiting sale: all ovar the

state within a certain distance from

churches. and one guilty of an oi'lense under

the general law though within the terri

tory covered by the local law may be. prose

cuted under the general law. Blake v. State

[Ga.] 45 S. E. 249.

3-4. Mulligan v. U. S. [C. C. A.] 120 Fed.

98. A conviction may be had of an attempt

to sell liquor to an Indian [Cutting's Comp.

§ 4377]. Ex parte Finnegan [Nev.] 71 Pac.

842.

35. Where a drunkard in Mississippi gava

defendant money to buy whisky with and he

went into another state and bought it but

delivered it to a third person before the

returning train reached Mississippi the ot

tense was complete. Jenkins v. State [Miss]

34 So. 217. The sale by a wholesale dealer

of five gallons of beer not to be drunk on

the premises as authorized by statute is not

rendered unlawful by knowledge that the

purchaser is an lnebrlate and intends to

drink it at his residence [Ky. St. 1899, §§

2557, 2558]. Walker v. Commonwealth, 26

Ky. L. R. 401, 75 8. W. 242.

80. State v. Gulley. 41 Or. 818. '70 Pac.

385; People v. Werner, 174 N. Y. 132; Gray

v. State [Tern Cr. App.] 72 S. W. 169.

87. Banks 1!. State, 136 Ala. 106.

88. Hamer v. People. 104 Ill. App. 565.

89. Hoboken v. Greiner. 68 N. J'. Law.

592'. Cronin v. Adams. 24 Sup. Ct. 219.

40. Laws 1903. p. 83. c. 95. i 6. Opinion

of the Justices [N. H.] 55 Atl. 943.
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§ 5. Actions for penalties—By statute in some sta

penalty lies at the suit of the state or some officer thereof

or manufacturing42 without license, and against the princf

men for violation of the law by a licensee.“

§ 6. Criminal prosecutions. A. Offenses and responsii

eral.-—-The New York city court of special sessions has juris

sale of liquor to be drunk on the premises without payment

An illegal sale, violative of two different statutes, may

either,“ and different illegal acts, parts of the same transacti

punished." In a prosecution for maintaining a nuisance,

the place has been abated.“ A statute punishing the

for intoxicants in local option territory will not support a

or accepting” orders." The Kentucky statutc' which prc

device, subterfuge or pretense shall be allowed to evade the 0

law is not directed solely at mechanical devices such as 3.1

“blind tigers?“ That a town attorney gave a detective r

purchased liquor from one having no permit is no defense t

not being shown to have instructed the detective to buy."1 T

the result of a local option election was enjoined without jur

tion having in fact been made in violation of it, is no defense

violation of the law.“2 Failure of a druggist to include the

the residences of buyers in his report to the county auditor is

A farmer cannot sell cider of his own production in Massat

‘.

more than maximum percentage of alcohol.“ A person may

for sale liquor, the title to which is in another.“

A delivery of liquor on checks issued by a. company re

41. A sale by a. husband who is general

manager of his wife's store. made contrary

to her express orders will not subject her

to the penalty. Thurman v. Adams [Miss]

33 So. 944.

42. The penalty provided for manufactur

ing without a license contrary to ordinance

cannot be recovered by a city from a brew

ing company the business of which is car

ried on outside the city limits. Consumers'

Brew. Co. v. Norfolk [Va.] 43 S. E. 336.

43. Petition and proof held to sufficiently

show that defendant was duly licensed.

Earl v. State [Tex. Civ. App.] 76 S. W. 207.

In an action for a penalty against a club

for illegal selling it is not necessary that

the petition negative that the club was with

in the exception of the statute in favor of

corporations organized before March 23,

1896 [Liquor Tax Law, 5 31. cl. b.]. Culli

nan v. Criterion Club, 39 Misc. [N. Y.] 270.

44. Cullinan v. Burkhard. 41 Misc. [N. Y.]

321; Cullinan v. Fidelity & Casualty Co., 84

App. Div. [N. Y.] 292, 296: Mcador v. Adams

[Tex. Civ. App.] 76 S. W. 238; Cuilinnn v.

Fidelity & Casualty Co.. 41 Misc. [N. Y.] 119;

Adams v. Miller, 81 Miss. 613; Cullinan y.

Bowker, 84 N. Y. Supp. 696; Cullinan v.

Parker, 39 Misc. [N. Y.] 446'. Shea. v. Fidelity

& Casualty Co.. 83 App. Div. [N. Y.] 305:

German v. Williams, 117 Iowa, 560. Where

in an action by the state on a liquor deal

er's bond for a penalty for illegal sales the

evidence shows without doubt that the sales

were made by persons for whose acts the

principal was liable, instructions on "agency"

and "employs" were unnecessary. Scalfi v.

State [Tex. Civ. App.] 7.". H. W. 441.

45. People v. Bag

48. State v. Quin]

where it is manifes

several statutes tha1

tended to provide a

not provided for by

tion under such sta

pears that the sale

other statute [Ga. 1

Barker v. State, 117

47. The conviction

ing illegal sales is r

for perjury in makir

required by the local

v. Van Buren Circui

W. 927. Under the

Missouri each packa

the certificate on ll

hence a plea of form

a. different package

Broeder. 90 Mo. App.

48. Kan. Gen. St,

Lee, 65 Kan. 698. 70

49. Ark. Acts 1901

lian Co. v. State [Ar

50. Ky. St. § 2570.

L. R. 974. 70 S. W. 4‘

51. People v. Ch

1108.

52. Lively v. Stan

W. 1048.

58. Code. i 2394.

97 N. W. 1093.

54. Rev. Laws. 0.

den, 183 Mass. 1.

55- State v. Grunt

State v. Stevens. 119
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its store is a sale," and an illegal sale is not shorn of its illegality by a subsequent

agreement to consider the transaction a loan instead of a sale on credit.M

Giving away liquor is within the statute prohibiting furnishing," though

the giver be a sales agent and the quantity given a mere taste as a sample.“

Furnishing to the members of a club on tickets is “selling,”°° and so is

furnishing for cash or charging against a sum previously paid in by the member,"

but where defendant assisted in making up a fund with which liquor was bought

and drunk by defendant and the others, no sale by defendant or any of the

others is shown." Where a purse is made up by several to buy liquor of de

fendant, there may be a conviction for a sale to any person giving money to de

fendant.“a

A sale made by a traveling agent is not complete until the principal has

severed the quantity from his stock and delivered it to a carrier consigned to

the buyer, whence 'the sale takes place at the seller’s place of business and not at

the buyer’s.“ A carrier is not liable for unlawful sale where he delivers ship

ments C. O. D.,“ and an ordinance providing otherwise is void ;°° but an agent for

a liquor house who procures buyers for packages originally sent 0. O. D. and re

maining unclaimed sells within the state and is liable." Where the liquor was

paid for in advance and sent into the prohibited territory, it cannot be said to

be sent C. O. D." Where liquor is sent into local option territory by an agent

who is instructed not to deliver it without payment of the price, such delivery and

payment constitute a sale,” and where a wholesale dealer residing in another

county sells in a local option county and ships the goods there from his stock,

he is liable."

A bona fide sale for medicinal purposes is not within the statute,'’1 and a

medicinal compound of whisky and other ingredients is not rendered unlawful

by the fact that on settling, the whisky may become separated from the remain

der.’2 A physician’s prescription is no defense to sale by one who is not a drug

gist," and a prescription dated in October is no defense where the witness swears

he has bought several times without a prescription and at least once in July.“

The assistant of a registered pharmacist, though not registered, may sell on

a proper prescription under the supervision of his preceptorj" but the fact that

defendant, prosecuted for an illegal sale, was barkeeper on a steamboat whose

owners had complied with the laws of the United States and the state in which

was situated her home port, is no defense."

A statute prohibiting a physician from prescribing liquor to one not actually

ill in any county, justice precinct, city or town where the sale of liquor has been

58. Ford v. State [Tex. Cr. App.] 77 S. W.

800.

v
ell. Lupo v. State [Ga.] 45 S. E. 602.

58. Acts 1902, p. 92, No. 90. State v.

Tague [Vt.] 66 Atl. 535.

59. State v. Jones, 88 Minn. 27.

60. Hurd's Rev. St. 1901, p. 750. People

v. Law & Order Club, 203 Ill. 127.

61. State v. Peak, 66 Ken. 701, 72 Pac.

237.

$2. Creasy v. Com., 25 Ky. L. R. 893, 76

S. W. 509; Miller v. Com., 25 Ky. L. R. 848,

76 S. W. 516; Wilson v. Com., 25 Ky. L. R.

1085, 76 S. W. 1077; Whitmore v. State [Ark.]

77 S. W. 598.

63. Redd v. State [Tex. Cr. App.] 77 S.

W. 214: Parker v. State [Tex. Or. App.] 77

S. W. 789.

04. State v. Shields. 110 La. 547.

06. U. S. v. Lackey, 120 Fed. 577; Carthage

v. Duvail. 202 Ill. 234.

68. Carthage v. Munsell, 208 III. 474. CL.

Sinclair v. State [Tex. Cr. App.] 77 S. W. 62.

67. State v. Cohen, 65 Kan. 849, 70 Pac.

600.

68. Sinclair v. State [Tex. Cr. App.] 77 S.

W. 621.

89. Davidson v. State [Tex. Cr. App.] 73

S. W. 808.

70. Doores v. Com., 25 Ky. L. R. 459,

S. W. 2.

71. Burns' Rev. St. 1901, 5 7276: Homer's

Rev. St. 1901. § 5312. Parker v. State [Ind.

App.] 68 N. E. 912.

72. Burns' Rev. St. 1901, Q 7277; Horner's

Rev. St. 1901. i 5313. Parker v. State [Ind.

App.] 68 N. E. 912.

73. State v. Shanks. 98 Mo. App. 13!.

74. State v. Lantz, 90 Mo. App. 15.

75. State v. Hammack, 93 Mo. App. 521;

State v. Russell. 99 Mo. App. 373.

70. State v. Blands [Mo. App.] 74 S. W. l.

76
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prohibited, does not apply to a school district under the loc

prohibit him from writing a prescription for himself ;" to b

ing must result in an illegal sale, and where no sale results,

Where the evidence shows that defendant acted merely

in buying for him, no conviction of a sale can be had ;3° it i:

if he acted as agent of the seller,81 and the guilt or innoceni

another depends upon his own good faith and not on the :

for whom the liquor is bought.82

Criminal intent is not a necessary ingredient of client

laws ;” whence a sale to a. minor is an offense, though the so

after inquiry of the minor“ and his father that he was ovel

In Texas, however, unless the seller knows the buyer to be

guilty.“ Neither is lack of knowledge of the intoxicating p1

a defense.81 An employer is liable for the acts of his servant:

or authority,88 and even against his positive instructions wher

they were disobeying such instructions." In North Carolir

a drug store is not liable for an illegal sale by his registered

to his instructions)0 but in Kentucky, he is liable for an ur

his clerk in the regular course of business."1

(§ 6) B. Indictment, information, or complaint—An in

fy in what particular the act complained of violated the statu

complained of was without license,93 or occurred on electio

dictment for keeping open on Sunday need not allege that it

17. Gordon v. State [Tex Cr. App.] 73 8. [Tenn] 75 S. W. 102

W. 398. of a hotel keeper bu

7B. Tex. Pen. Code 1901. art. 405. Hawk time as ordered by gi

v. State [Tex. Cr. App] 72 S. W. 842. ing saloon and furnisl

79. Williams v. State [Tex. Cr. App.] 77 agent and his master

8. W. 783. City v. Thornhili. 68 N

80. Cook v. State [Tex. Cr. App.) 76 S. W. 89. Com. v. Coughli

468; Brown v. State [Tex. Cr. App.] 76 S. 90. State v. Neal. 11

W. 475. Purchase for self and another. 91. Locke v. Com.,

Crawford v. State [Tex. Cr. App.] 76 S. W. W. 763. Partners ms

676; Whitmore v. State [Ar-in] 77 S. W. 598. son v. Com., 24 Ky. L.

81. Sinclair v. State (Tex. Cr. App] 77 08. State v. Paer

8. W. 621. One who at a saloon keeper's W. Va. 691. An alle

request and in his presence waits upon (2115- did “unlawfully sell

tomers may be convicted of selling as agent (State v. 80110 [DeL]

of a third person on Sunday. Pigford v. commit the crime of!

State [Tex. Cr. App.] 74 S. W. 323. did violate the liquor

82. Vi'hitmore v. State [Ark] 77 S. W. 598. states no oflense (P91

. Williams v. State ['I‘ex. Cr. App] 77 Div. [N. Y.] 24). In:

S. W. 215; State v. Harris [Iowa] 97 N. W. that defendant did

1093; State v. Handler [Mo.] 76 S. W. 984. away, or dispose of‘

The offense of keeping open on election day the word unlawfully

need not have been committed unlawfully and alternatively alleged.

willfully [Tex Pen. Code. art. 185]. Knox Ala. 61.

v. State [Tex Cr. App.] 77 S. W. 13. 93. An indictment

84. Hill‘s Ann. Laws 0r. § 1913. The act ants not being drugg‘

of Feb. 20. 1891. making it an offense for a medicinal purposes.

minor to misrepresent his age to buy liquor but not stating that

is immaterial. State v. Gulley. 41 Or. 318. had. State v. Holder,

70 Pac. 385. dictment alleging a .

85. ' People v. Werner. 174 N. Y. 132. another which allege

86. Gray v. State [Tex. Cr. App] 72 S. no license is bad for

W. 169. defendant had none.

87. Williams v. State [Ten Cr. App] 77 94. An indictment

S. W. 215: State v. Eaton. 97 Me. 289; State day within three mi

v. Gill [Minn] 95 N. W. 449. must give the number

88. Lehman v. D. C., 19 App. D. C. 217. \'. State [Tex. Cr. A]

Though in Georgia it seems the rule merely information for givin

places the burden on the defendant to show day an election was 1

his servant's lack of authority. Rooney v. cincts to vote on locr

Augusta. 117 Ga. 709. Wholesale liquor ty is void as an elec

dealer held responsible for unlawful sales two precincts for an

made in 'name of another. Webster v. State v. State [Tex. Cr. App
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of unlawful sale," nor need an indictment for selling specify the. particular

kind of liquor,M and an information charging in the statutory form that defend

ant “unlawftu engaged in and carried on the business of a dealer in liquors” is

not bad for omission of the word “intoxicating.”°' An indictment under the

local option law must show that the law was in force in the jurisdiction." An

indictment charging that defendant “did unlawfully sell, give away or otherwise

dispose of” intoxicating liquor,”“ one that, after specifying various liquors, adds

“and other drinks unknown,”1 and one charging that defendant sold “intoxicat

ing liquors to wit: whisky, brandy, ale, beer, and wine, a mixture thereof,” are

sufficiently certain.” An indictment charging defendant as “a liquor dealer or

keeper of a barroom” is not in the alternative, since the terms “keeper” and

“dealer” are synonymous.‘ An indictment alleging that defendant allowed “a

certain shop” in a certain building to be used for an unlawful purpose is suiil

cient.‘

The right of one accused to a bill of particulars rests in the discretion of

the court.“

An indictment charging an unlawful sale need not negative the exceptions in

a proviso in the statute permitting the use of liquor in certain cases,“ and where

a subsequent statute makes certain sales lawful, it need not be alleged that the

sale complained of was not one of those." Where intent or guilty knowledge is

a necessary ingredient of the offense, it must be alleged,‘ but not otherwise.

The oflicer’s jurat to a complaint for violating the local option law need not

show that it was sworn to by a credible person,” and where all information is

sworn to positively, the county attorney need not file with it the afiidavits or oral

evidence reduced to writing on which it is founded.1°

An information charging that defendant did “sell, give away and dispose of”

K. Lehman v. Dist. of Columbia, 19 App.

I). C. 217; City of Louisiana v. Anderson

Rail [Mich] 98 N. W. 8. An indictment for

maintaining a. plan for the illegal sale of

[Mo. App.] 73 S. W. 875.

9.. Maddox v. State [Ga.] 44 S. E. 806;

State v. Blands [Mo. App.] 74 S. W. 3; Brass

v. State [Flm] 34 So. 307.

91. Brass v. State [Flle 84 So. 307.

98. Complaint held to sufficiently show

that law was in force in the county. Hollar

v. State [Tern Cr. App.] 73 S. W. 961. In

formation held to sufficiently charge the

adoption of the law Williams v. State [Ten

Cr. App.] 70 S. W. 213. Precinct having

adopted local option held sufficiently de

scribed. Woods v. State [Tex. Cr. App.] 75

S. W. 37. Indictment need not show that the

petition under which the vote was taken

was filed in the county court at the term

preceding that at which the election was

ordered. Locke 1. Com.. 24 Ky. L. R. 654,

69 S. W. 763.

99. Sims v. State, 135 Ala. 61.

l. Maddox v. State [Ga] 44 S. E. 806.

2. Proof showing sale of “hop tonic."

Cockerel‘ v. Com.. 24 Ky. L. R. 2149, 73 S.

W. 760.

8. Hofheintz v. State [Tex. Cr. App.] 74

S. W. 310.

4. State v. Wiseman, 97 Me. 90.

5. Held properly denied. Jones v. State,

136 Ala. 118; Brass v. State [Fla] 34 So.

801.

6. Sims v. State. 185 Ala. 61. The war

rant and information need not show that the

defendant was not a. drugirist and did not

sell for sacramental purposes. People v.

liquor need not negative defendant’s right

to sell under the mulct law nor specify in

what respect the mulct law has been vio

lated. State v. Donahue [Iowa] 94 N. W.

503. An indictment for selling without

license need not allege that the liquor was

not native wine. etc. Corn. v. Petranich, 188

Mass. 217. The lndlctment [or selling on

Sunday need not negative that defendant

is an hotel keeper. Lehman v. D. C.. 19

App. D. C. 217. In an indictment under the

local option law it is not necessary to nega

tive a license or other authority to give

away lntoxicants [Mo. Rev. St. 1899, § 3032].

State v. Handler [Mo.] 76 S. W. 984. In a

prosecution under the beer inspection act of

Missouri. the information must charge in

direct terms that the package did not have

the certificate upon it, but it need not nega

tive that the beer was sold for export with

out the state. State v. Broeder, 90 Mo. App.

156.

7. Tigner v. State [Ga.] 45 S. E. 1001.

8. An indictment of a county clerk for

issuing a license to sell in a. local option

precinct. Com. v. Wood, 25 Ky. L. R. 1019.

76 S. W. 842. An indictment for having in

possession a house where liquors are ille

gally sold. Hinkle v. Com.. 26 Ky. L. R 313,

75 S. W. 231.

O. Burk v. State (Tex. Cr. App.] 72 S. W.

585.

10. Kan. Gen. St. 1901, Q 2743. State v.

Peak, 66 Kan. 701. 72 Fun. 237.
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liquors on Sunday is not double,u nor is one charging thi

spirituous, malt and intoxicating liquors ;12 but an informati

the same count the maintenance of a nuisance in each of tw<

is bad.13

Where the evidence shows several sales on the same nig

should be required to elect,“ and where, on an indictment in

an unlawful sale, one sale is proved, this constitutes an electi

other sales is inadmissible."

That an indictment alleges a sale to an Indian of a carts

and the proof shows that he is within that class and another,

no variance." An indictment for selling “spirituous liquors, i

beer” is supported by proof of the sale of a pint of beer, since

uous liquors” are surplusage."

Judicial notice—The court will take judicial notice thz

and alcohol“ are intoxicants, that where the word “beer” is us(

common lager or book beer is meant,21 and that a glass of v

cents is a quantity less than three gallons.22

Presumptions and burden of proof.—That defendant has

i-ense is prima facie evidence that he is engaged in the busines

defendant took money from another and shortly gave him ‘

ihe onus on him to show where he got it, failing which he is

of selling;24 but where the charge is for an unlawful sale, i

shown to have made the particular sale charged; proof that he

business is not sufficient.25 Where the keeper of a barroom in

with selling on Sunday and the evidence sustains the charge,

him to show that the sale was to a bona fide guest of the hotel

cution for violation of the local option law, the burden is up01

beyond a reasonable doubt that the election was held in COIlft

ate."

Admissibility of evidence—Though in a prosecution for

option law defendant cannot be convicted of any sale other th

the indictment, other sales may be shown as to his system witl

sale was in accordance ;“ but where the facts testified to show

certainly, such evidence is not admissible."° Evidence of sal

charged to have been acting with defendant is admissible, if

acting together." In a prosecution for keeping with intent

1L Cranor v. Albany [Or.] 71 Pac. 1042. State [Neb.] 92 N. W.

12. Maddox v. State [Ga.] 44 S. E. 806. gerald [IOWB-l 94 N. W

13. State v. VVester [Kan] 14 Pac. 239. 24- Mack v- State- 1

14. Stick v. State. 23 Ohio Clrc. R. 392. "> State [Tex- C“ APPJ

15. Wilson v. State, 136 Ala. 114. v-zi‘a‘a Fr“- C" App-1

. ' I 20 Fed. . uy v. State. 96 It

c,816. Mulligan v. U. S. [C C A] 1 ae- Lehman v‘ D_ c"

' ' . v. ate.17. State v. Watts [Mo. App] 74 s. w. 333mg“? Stats: We:

3'17- 16, 20, 963; Watkins v.

18. Pedigo V. Com., 24 Ky. L. R. 1029, 70 77 s. “I. 799‘ Adopt“)

S. W. 659; Sothman v. State [Neb.] 92 N. W. county held not sumcu

303- v. State [Tex. Cr. App.)

19. Hodge v. State. 116 Ga. 852. 23, Efird v_ State ['

20. Sebastian v. State [Team Cr. App.] 72 W. 957; Hollar v. Stat

S. W. 849. S. W. 961.

21. Locke v. Com.. 26 Ky. L. R. 76. 74 29. W'alker v. Stats

8 W. 654; Williams v. State [Ark.] 77 S. W. 401. 861'. Grimes v.;

W. 597. 72 S. W. 862; Parker V.

22. State v. Blands [Mo. App.] 74 S. W. 3. 75 S. W. 30.

23. Guy v. State, as Md. 692: Frudle v. 88% slffilwrflon v- Stab
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unlawful sales may be shown to prove intent.u That the prosecuting witness has

the reputation of violating the local option law also is not admissible.32

In a trial for keeping a nuisance, evidence of the character of defendant’s

premises several years before the law under which he is prosecuted went into effect

is inadmissible S“ but evidence of the condition of the place five days after the

date of the oifense and three days after the filing of the complaint was inadmis

sible to prove that defendant kept the place," and liquors and appliances used

therewith, found on the premises and seized under the search warrant, may be

introduced in evidence.“

The testimony of a non-expert, that the liquor he drank was alcohol, is ad

missible,“ and another witness than prosecutor may state that he has drunk the

kind of liquor described by prosecutor and that it is intoxicating.“

On the issue of whether the seller of liquor knew the buyer to be a minor,

evidence that other minors drank with him is competent ;" and where the only

evidence of a boy’s age is the testimony of his father, defendant should be allowed

to show for the purpose of impeachment that the father told him the boy was

over the statutory age.”

In a prosecution for selling by a druggist without the prescription of a prac

ticing registered physician, the registration is material,‘0 and the druggist’s report

of liquors sold is competent as an admission, irrespective of whether he could

have been required to make the report or punished for not making it.“

In a prosecution for selling on election day, defendant should be permitted

to show that the order calling the election was void for want of jurisdiction."

Weight and sufl‘iciency of evidence—A purchaser is not the accomplice of

the seller under the local option law, and his testimony does not need corrobora

tion.“

One holding license to sell liquors may be convicted of keeping liquors for

illegal sale on proof of a single illegal sale ;“ but proof of a single sale of three

pints will not sustain a conviction of selling by small measure of less than a

quart.“ Proof of a sale by a druggist without a prescription, on any day within

twelve months before finding the indictment, is sufficient.“ Cases in which the

sufficiency of the evidence to sustain a conviction has been considered will be found

in the footnotes."

31. Corn. v. Coughlin. 182 Mass. 558. 43. Smith v. State [Tex. Cr. App.] 77 S.

Keeping open on election day—evidence of W. 801: Terry v. State [Tex. Cr. App.) 71

sale and giving away held admissible. Knox S. W. 968; Walker v. State [Tex. Cr. App.]

v. State [Ten Cr. App.] 77 S. W. 13. 72 S. W. 401.

32. Smith v. State [Ten Cr. App.] 77 S. 44. Rooney v. Augusta, 117 Ga. 709.

W. 801. 45. State V. Holder [N. C.] 45 S. E. 862.

33. State v. Engleman. 66 Kan. 340, 71 46. State v_ Lima, 90 Mo_ A911 15_

Pac- 359‘ 47. Evidence sufllclentl Conviction of

$4. Topeka v. CheSney. 68 Kan. 430. 71 violation of dispensary law. State v. Nick

PaC- 843- els. 65 S. C. 169. Conviction of maintaining

35. State v- Stolfel! [Minn-l 94 N- W- 675 a. common nuisance. State v. Thoemke, 11

88- Sebastlan V- State [TQX- Cr- Apps] 72 N. D. 886. Conviction under local option

8. W. 849. law. Locke v. Com.. 24 Ky. L. R. 654, 69 S.

W. 763. Conviction of keeping a tippllng

house. Pedlgo v. Com.. 24 Ky. L. R. 1029.

70 S. W. 659. That defendant was an em

pioye of B. as charged. Bradley v, State

[Tex Cr. App.] 75 S. W. 32. Defendant held

sufl‘lciently identified as the seller of liquor.

Henry v. State [Ark.] 76 S. W. 1071. Venue

81. West v. State [Ind. App.) 69 N. E. 465.

Evidence as to liquors held inadmissible be

cause not shown to have been the same as

that purchased by witness. Parker v. State

[Tex. Cr. App.] 75 S. W. 30.

as. Gray v. State [Tex. Cr. App.] 72 S.

W. 169.

30. People v. Werner, 174 N. Y, 132.

40. State v. Morgan, 96 Mo. App. 343.

41. People v. Robinson [Mich.l 98 N. W.

12.

42. Nelmann v. State (Tex. Cr. App.] 74 S.

W. 558.

held not sumciently shown there being no

evidence that the town of W. where defend

ant made the sale was in the county alleged.

State v. Hottle [Mo. App] 78 S. W. 311

Evidence of sale held Inmclenti Witness

furnishing money standing at a distance.
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Trial.—Jurors in a local option prosecution are competent

to a “Law and Order League,” the object of which is the QDfON

option law,“ and that the jury commissioners and the jury we

ists is no ground for reversal of a conviction.“

Whether the liquor sold was intoxicating,"o and whether

also a physician and furnished whisky slightly medicated on hi

did so in good faith, are questions for the jury.“

Where there is no evidence that defendant was acting as

prosecutor in obtaining liquor for him, no instruction on agl

Other decisions on the propriety of instructions will be found 1

A special verdict stating merely that defendant, about a

finding of the bill, sold a quart of whisky for 30 cents, will in

ment of conviction of selling without a license.“

§ 7. Summary proceedings. Searches, seizures and fl

shipped into the state C. O. D. and held for delivery to the com

not knowing the character of the goods, is the property of the c

in the state by him for sale, and is liable to confiscation unde:

In Kansas proceedings to condemn and destroy contraband 1i:

before the conviction of the person charged with keeping the

to the enactment of the “Hurrell Law,” seizure of the fixture

unauthorized until after a judgment abating the nuisance."

An aflidavit made on information and belief only will noi

suanee of a search warrant." The warrant of arrest and scare

in the same instrument.”

Goldwater v. State [Tex. Cr. App.] 77 S. WA

221. Defense of agency interposed. Taylor

v. State [Tex Cr. App.] 77 S. W. 221; John

son v. State [Tex. Cr. App.] 77 S. W. 225.

Sale of government warehouse certificate

and delivery of liquor thereon. Parker v.

'State [Tex. Ct. App.] 77 S. W. 783. Prose

cntOi' took up liquor and left money. Har

grove v. State [Tex Cr. App] 76 S. W. 926.

Evidence of sale held insufliclentl Persons

going in on election day without authority

and helping themselves. Emerson v. State

[Tex. Cr. App.] 78 S. W. 436. Contra, Knox

v. State [Tera Cr. App.] 77 S. W. 13. Sales

on Sunday by a hotel keeper. People v.

Ryan. 86 App. Div. [N. Y.] 624; In re Culli

nan, 75 App. Div. [N. Y.] 301.

Keeping (or sale: With intent to sell un

lawfully. Com. v. Foster, 182 Mass. 276.

Character of liquor: Intoxicatlng proper

ly 0f “Tin Top" held not sufficiently proved,

Faucett v. State [Tex. Cr. App.] 73 S. W.

807. “iVaukeshuw” held sufllciently shown

to be intoxicating. Racer v. State [Tex. Cr.

App.] 73 S. W. 807. Finding that liquor

was intoxicating held supported by evidence.

Taylor v. State [Tex. Cr. App] 72 S. W. 181.

Not supported—sale to minor. Sinclair v.

State [Tex. Cr. App] 70 S. W. 218.

Time of male: Evidence that sale took

place on Sunday held suflicient. Tackaberry

v. State [Tex Cr. App.] 72 S. W. 384. Sale

on Sunday held established by evidence.

Pigtord v. State [’l‘ex. Cr. App.] 74 S. W.

323. Conviction of keeping open on Sunday

held supported by evidence. Moncla v. State

[Ten Cr. App.) 70 S. W. 548. Testimony of

complaining witness that he bought of de

fendant “along in June and in April" 0! a

certain year fixes the

certainty. West v. Stat

E. 466.

Knowledge of mini

knowledge suflieiently

State [Tax Cr. App.] ‘

sufficiently shown. Sim

Cr. App] 70 S. W. 218.

48. Guy v. State, 96 iii

40. Lively v. State ['.

W. 1048.

50. State v. Gill [Min

51. Rowe v. Commom

974, 70 S. W. 407.

52. Taylor v. State ['.

W. 536. 77 S. W. 221.

58. For an instructio

of the testimony 0! del

v. State [Neb.] 92 N. 'V

for keeping place (P

(Mich.] 98 N. W. 12), PM

whisky in possession to

(State v. Norris, 65 S. C

option district (William:

App] 77 S. W. 215; Tayl

App] 77 S. W. 221). P1

ing a. nuisance—owners

disputed—instructions h

State v. Stevens, 119 low

54. State v. Bradley, 1

55. State v. American

447.

56.

700.

57.

Co. v.

State v. McManus,

Laws 1901, c. 232,

Campbell. 66 Kan.

58. State v. McGahey

865.

59. State v. Stoitels [l
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Whenever the outer door of a hotel is open, a police officer has a right to go

into every part of the building to search for violations of the liquor law, and one

who resists him is guilty of obstructing an ofiieer;“° but resistance to a search

warrant, void for want of authority in the court to issue it, cannot be punished

as a contempt,“ and defendant cannot be in contempt in resisting a search war

rant of which he had no knowledge.“

' An action may be maintained against a constable who has seized liquors

under the dispensary law in good faith but in fact without legal grounds.”

§ 8. Abatement 0f traflic and injunction.—Though the illegal sale of liquor

is a public nuisance which may be abated by process instituted in the name of the

state,“ the acts of an agent of a common carrier cannot be declared a common

nuisance where he delivers liquors sent C. O. D., in the absence of any showing that

his conduct of the business was offensive in manner ;“ but in Iowa, it is held that

the building in which an express office is situated under such circumstances may

be abated.“

That the state by statute or common law can proceed and has hitherto pro

ceeded by criminal prosecution to punish for the maintenance of a liquor nuisance

and for the abatement thereof does not prevent the legislature authorizing it to

proceed in equity to restrain, enjoin or abate such nuisance by the use of the

equity writ of injunction," and the remedy so created is cumulative and may be

used, though the ordinary remedies are complete and available." A municipal

corporation may enjoin the illegal sale of intoxicating liquors therein as a

nuisance, though the voters have not determined against the sale of liquor."

The implied repeal of that section of the Kansas act of 1887" creating and

defining a liquor nuisance, by the act of 1901" on the same subject, destroyed

the force of the section providing a remedy by injunction to abate a nuisance of

the kind mentioned in the repealed section."

A petition for an injunction against a permit holder under the Iowa Mulct

law should state in what respect he has violated the law in order that he may

join issue and make his defense ;" but it need not allege that defendant intends

to continue the illegal use.“

The proceedings are governed by the general rules of equity procedure, but

are not subject in every respect to its strictures," and on the withdrawal of the

relator, the court may substitute the county solicitor and treat the complaint as

one for a violation of the liquor law."

§ 9. Civil liabilities for injuries resulting from sale. Civil damage laws.—

A child dependent for support on a father who commits a crime while intoxicated

has a cause of action against the person furnishing the liquor, where the intoxica

tion was the cause of the crime and the conviction of the crime deprives the child

00. Liquor Tax Law (Laws 1896, c. 112)‘[10W3~] 92 N. W. 68; Dosh v. U. 8. Exp. Co.

5 37. People v. Miller. 79 N. Y. Supp. 1122. [Iowa] 93 N. W. 571.

81, state y_ McGahey [N_ D_] 97 N, w_ 67. Pub. Laws Me. 1891. c. 98. Davis v.

565 - Auld. 96 Me. 659.

“2' State v. McGahey [N_ D.] 91 N_ w_ 88. Ga. Act Dec. 19, 1899. Legg v. An

865 derson, 116 Ga. 401.

_ k ’ 66 a Ame m, 09. Rev. cw. Code, 1903, g; 2400. 2403.
v.‘€;.n’i’°r°si°cli limitlm. c m [Brlmm v- Guy [8- DJ 9'! N. w. 1046.

as. Lofton v. Collins. 111 Ga. 434. Al :1" 1199olll1'5522449633

large garden or park with bands of musch

and illumination in which liquor selling is 8573' State v' Eatep' 66 Km" ‘16- 71 Pac

iiidflfpgn 117588. nuisance' Tron v' Lewm' 31 78‘ Abrams v. Sandholm. 119 Iowa, 583.

' ' ' 74. Wright v. O'Brien [Me.] 56 All. 647.

66. Carthage v. Munsell, 203 Ill. 474. 7“. Wright “ GENO" [Mal 56 A“ “L

“- C°d°- 5 238‘- Lana vi U- 3- E‘P- C°- 10. State v. Lynch [N. H.] as an. 553.
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of support," and a widow may recover for loss of her support

her husband from the use of liquor sold him while intoxicated

istrator cannot maintain an action for the death of his intestate

Any one who furnished liquors at the time of the intoxicl

any and all damages resulting from the intoxication,"o though

it is held that an unlicensed dealer is not liable.M Under the

the location. of the premises is material and the bondsmen can

for sales made in any other premises than those described in th

Where an action is based on the death of the person to wh

the sale must have resulted in intoxication, and the intoxicatio

the efficient cause of death to create liability ;“ but where an i1

eXposes himself that he contracts pneumonia and dies, the sale

sulting in the intoxication is the proximate cause of his death.”

Liquor sellers are liable for inducing habitual drunkennesr

for a consequent thriftless and dissipated career followed by hi]

ceased to furnish him; but they are not liable for such damages

dealers before defendants engaged in the business.“

A statute providing that good faith as to a minor’s age i

action on a liquor dealer’s bond for selling to him does not a

for allowing him to enter and remain in a. saloon," but if th

no longer than was necessary to get a drink given him in goof

belief of his maturity, there is no liability, since there must I

well as an entry." Emancipation of a minor is no defense to a

rent for allowing him to enter and remain in a saloon.” Neither

an action for selling that plaintiff did not object to others s

though such acts might be admissible on the question of cons:

son said as to his father’s consent is not admissible."

Under the Iowa Mulct law providing that the tax shall

premises, the location of the premises is material, and an amen

spect introduces a new cause of action and is not permissible afts

run.”

A widow cannot recover exemplary. damages from the b

plaintiff’s wife, grounding her action on unlawful sales to he]

him and attempted to demolish defendant’s saloon, is not admis:

of damages."

The burden is on defendant to show that the sales were 1

77.

75.

78. Nelson v. State [Ind. App.] 69 N. E.

298; Garrlgan v. Thompson [8. D.] 95 N.

W. 294.

79. Burns'

(‘ouchman v.

Rev. St. 1901, §§ 285, 7288.

Prather [Ind. App.] 68 N. E.

599.

80. Johnson v. Carlson [Neb.] 95 N. W.

788.

81'. Paulson v. Langness [8. D.] 93 N. W.

655.

82. O'Banlon v. De Garmo [Iowa] 96 N.

\V. 739, Sartrol v. Cobun [Ten Civ. App.] 73

S. W. 828.

83. Baker v. Summers, 201 Ill. 52: Jaros

zewskl v. Allen, 117 Iowa, 632.

84. Nelson v. State [Ind. App] 69 N. E.

298.

85.

1042.

N. W.

Stalinka v. Kreltle [Neb.] 92 N. W.

See, also. League v. Ehmke [Iowa] 94

938.

Loftus v. Hamilton. 105 Ill. App. 72,] 86. Rev. St. 1895. art.

by Laws 1901. p. 314. c.

son [Tex.] 73 S. “7. 9i

[Tex. Civ. App] 76 S. W.

81. Cox v. Thompson

S. W. 819; Minter v. Ste

76 S. W. 312; Tlnkle v.

S. W. 609. Entry on t]

sions. Tlnkle v. Sweeni

78 S. W. 248.

88. Cox v. Thompson

89. Roach v. Springer

S. W. 933.

90. O'Banlon v. DeGe

W. 739.

91.

W. 29

92. Gough v. State [1

1043.

08. Jaroszewskl v. A]

League v. Ehmke [Iowa]

Garrlgan v. Thom

4.
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Where the intoxicated person was killed in a gambling room near defendant‘s

saloon, the admission of evidence that defendant’s attention had been called to

the gambling room is erroneous.“ Other matters of evidence are noted below."

Where an intoxicated person is killed by collision of his vehicle with a tele

phone pole, alleged by defendant to have been negligently placed, the question

of proximate cause of death is for the jury.”

Instructions in those as in other cases should clearly state the issues," and

the giving of an instruction in the language of the statute creating the liability

without stating what plaintiff must prove is error."

Plaintiff, if entitled to recover at all, is entitled to costs where the claim for

damages brings the case within the jurisdiction of courts of record.“

§ 10. Property rights in and contracts relating to intoxicants.—-One can

not recover the price of intoxicating liquors illegally sold,‘ but the seller may

recover the price of liquors purchased with intent to resell in violation of the law,

if he had no knowledge of the buyer’s unlawful intent,2 and mere knowledge of

the buyer’s unlawful purpose will not bar his recovery.3 In an action on a current

account, defendant has the burden of proving that a part of it is for liquor illegally

sold.‘ A note given by defendant for liquor sold by plaintiff on credit to defend

ant’s son to be drunk on plaintiff’s premises is one for the purchase price of liquor

and is void.“ The record holder of a liquor tax certificate is not liable for the

price of goods sold to another who is conducting business under it.“

Where a licensee assumes to conduct a. business under the license as the

undisclosed agent of another, the contract of agency is unlawful and the principal

cannot maintain an action thereon.’ A note given in consideration of the execu

tion of a written statement of consent to the establishment of a saloon under the

Iowa Mulct law is void as against public policy.‘ A contract never to permit the

sale of liquor on certain premises is not against public policy, and though not a

covenant running with the land, may be enforced in equity against a purchaser

with notice.‘ .

Liquors which have been shipped to purchasers in another state and have

arrived at their destination and been stored in the carrier’s warehouse, waiting

delivery to the consignee, have arrived in such state within the meaning of the

Wilson law1° and the carrier is not liable to the consignor for their loss by seizure

under the laws of the state into which they are shipped.

§ 11.‘ Drunkenness as an ofiense.—One is not drunk when his mental or

physical faculties are not affected.“ That defendant was drunk in a private

house, made no disturbance and was not exposed to public view, is no defense."

4. Overstreet v. Brubaker,

75.

5. Laws 1896. p. 74, c. 112. Q 32. as amend

ed by Laws 1897, p. 237. c. 312. Wagner v.

Baker v. Summers, 201 Ill. 52. i 98 Mo. App.

05. Evidence in suit founded on inducing

habitual drunkenness. League v. Ehmke

[Iowa] 94 N. W. 938. Judgment based on

allowinglminor to remain in saloon held not

supported by evidence. Dickson v. Holt, 30

Tex. Civ. App. 297. Consent of parent to

sales to minor son. Roach v. Springer [Tex

Civ. App.l 75 S. W. 933.

96. Jaroszewski v. Allen. 117 Iowa. 632.

97. Instructions in a suit founded on in

ducing habitual drunkenness. League v.

Ehmke [Iowa] 94 N. W. 938.

98. Baker v. Summers. 201 Ill. 52.

00. Purvis v. Segar [Mich.] 93 N. W. 261.

1. Dreyfus v. Goss [Kan] 72 Fee. 537.

2. Fuller v. Hunt, 182 Mass. 299.

a. McWhorter v. Bluthenthal. 136 Ala}

568.

Scherer, 89 App. Div. [N. Y.) 202.

Ct Furey v. O'Connor, 85 N. Y. Supp. 324.

1. Ruemmell v. Craven! [OkL] 74 Pac.

908. ~

8. Acts 25th Gen. Assem. c. 62. 5 17. Greer

v, Severson, 119 Iowa. 84.

D. Sullivan v. Kohlenberz.

215.

10. Act Cong. Aug. 8. 1890, 26 Stat. 313

(U. 8. Comp. St. 1901, p. 3177). Southern R.

Co. v. Heymann [Ga.] 45 S. E. 491.

11. Roden v. State, 136 Ala. 89.

12. Mass. Rev. Laws. p. 1791, c. 212, 5 3!.

Corn. v. Conlin [Mass] 68 N. E. 207.

31 Ind. App.



576 JOINT STOCK COMPANIES.

In Vermont, imprisonment in the house of correction may be

ber of days there are dollars of fine,18 and on conviction of a

may be imposed in addition to fine and imprisonment.“

JOINT ADVENTURES.

A joint adventure is an enterprise undertaken by sever:

But the mere fact that a number of persons employ anothi

severally in the same line of business does not show them -

joint adventure, nor render them jointly liable.“ A majority

turers may act as the agent of them all," and may bind out

by their action, even though he has no actual notice of the 111

action is taken.“ An implied contract arises on the part of t

to repay to his co-adventnrers money paid by them for his shari

Members of a joint adventure acting as its general mat

pelled to account for all secret profits derived therefrom,”

members who have improperly derived an advantage from W}

are excluded.“

JOINT-STOCK COMPANIES.

In some states the organization of a. joint stock company i

ute.22 Such company may be organized to deal in real esta

of managers thereof may have the power to authorize the era

and deeds.“

board of managers."

A shareholder may be estopped to deny a. convl

The real estate of such a. company is regarded as personal

interest therein cannot be sold under an

18. V. B. 5206, Acts 1902. p. 112, No. 90,

§ 97. In re Rogers [Vt.] 55 Ati. 661.

14- V. B. 1864, Acts 1902, p. 112, No. 90.

§ 97. In re Rogers [Vt] 55 Atl. 661.

15~ Joint purchase of a horse. Newman

v. Ruby [W. Va.1 46 S. E. 172. See Cyc. Law.

Dict. 604.

ll. Owners of land contracting severally

with a. purchaser thereof. are not Jointly

liable to a broker for his commissions in

making the sale. Whaples v. Fahys, 87 App.

Div. [N. Y.] 518.

17. A contract between joint adventurers

tor the purchase of lots to be divided among

them as a majority of the subscribers may

decide constitutes the majority the agent

0! them all for that purpose; and a division

so made binds them all, even though one of

the subscribers had no actual notice of the

meeting at which the division was made.

Morey v. Ciopton [Ma App.] 77 S. W. 467.

18. ’Where the subscriber was out of the

state. and had only constructive notice of

the meeting. Morey v. Clopton [Mo. App.]

77 S. W. 467.

19. An action at law may be maintained

therefor (Newman v. Ruby [W. Va] 46 S.

E. 172), though certain conditions as to the

contract under which the money is paid are

not fulfilled. it he afterwards approves the

contract (Id).

20. Weidenteid v. Holiins, 41 Misc. [N.

Y.] 439.

21. But before they can be compelled to

account the plaintiff must show that they,

execution on real esta

iized indirect profits or

joint adventure, in w

.lowed to participate, t

lexamination before tria

enfeld v. Hollins, 41 Mi

23. Comp. laws Mic]

ing articles of associa

the register of deeds is

they are filed when tht

register of deeds and t

latter takes the room

are separated. Stradie

Co. [Mlch.] 97 N. W. 7'.

28. The title to whit

for the company. In

Works Estate. 204 Pa.

0! the proceeds of the t

a. company (“limited

canal project is within

v. Car-gill Elevator Co.

A conveyance from 0111

is not invalidated by 1

her of the one compa:

of the other. Id.

24. Stradiey v.

[Mlch.] 97 N. W. 775.

25. A member slgnh

sociation appointing a

a place outside the sta

ognlzing their right

state, cannot complah

conveyances authorizel

.at a meeting outside t

Cargill Elevator Co. [1

28. In re Pittsburg ‘

C:

were his flduciaries, and that they had real-1204 Pa. 432.
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Where a shareholder is represented at a meeting by proxy, he is estopped to

deny the legality of such meeting,"7 and a presumption of irregularity of the meet

ing of a board of managers is not raised by the mere fact that all the members

of the board were not present.“ Notice by mail of an annual meeting is sulfi

cient.”

The rights, powers, and liabilities of the shareholders, as between themselves,

are regulated by the law of partnerships.“ A shareholder can dispose of his

stock only according to the articles of association, whore provision is made therein

for that purpose.31 He may bid for and purchase land of the company at a pub

lic sale, conducted fairly and openly,"2 or purchase claims against it where it has

gone into liquidation.33 But he cannot maintain an action for an accounting

against a trustee of the company for the increased value of a share delivered to

him for sale.“ A member advancing money to pay incumbrances on company

property is entitled to all the rights of the original incumbrancer.“

Dissolution of a joint stock company may be decreed for fraud in its man

agement or for good cause shown.‘m

JUDGES."

I. Designation, Qualification and Ten

(577).

I

are

§ 2. Special or Suhntltnte Judges (578).

§ 8.

§ 4.

(58").

Powers. Duties and Llubllitles (579).

Disqualification in Particular (Jules

§ 1. Designation, qualification and tenure.—If the constitution fixes the

' term of judges and the time of their election, the legislature cannot alter the

same.“ A constitutional prohibition of the establishment of new courts does

not, however, forbid the adoption by statute of new methods of choosing judges.”

27. By contending that the meeting out

side the state was contrary to law, and the

lay-law authorizing the proxy invalid.

Stradley v. Cargiil Elevator Co. [Mich.] 97

N. W. 775.

28. Stradley v. Co.

[Mich.] 97 N. W. 775.

29. Under Comp. Laws Mich. 1897, l 6083.

requiring written notice to each member

ten days before the meeting. Stradley v.

Cargill Elevator Co. [Mich.] 97 N. W. 775.

80. Retired members of a banking "part

nership" held not entitled to be reimbursed

out of assets remaining after liquidation for

the payment of debts while they were yet

members of firm. Stockdale v. Maginn [Pa]

56 Atl. 439.

81. A provision in the articles of asso

ciation requiring a member or his personal

representative wishing to dispose of his

stock to offer it to the association or one

of its members does not apply in case

of the death of a member so as to prevent

his stock passing to his residuary legatee;

the more delivery of stock to a residuary

legntee by an executor is not a. transfer

within the meaning of such provision. Lane

v. Albertson, 78 App. Div. [N. Y.] 607.

82. The purchase by a member of a. joint

stock company (“limited partnership") of

land of the company at a foreclosure sale

for less than its value is not conclusively

a fraud. Stradley v. Cargili Elevator Co.

[Mich.] 97 N. W. 776.

33. The chairman of a. "partnership ss

sociation" acting as its superintendent is

not thereby precluded from buying up

claims against it for his own benefit, where

Carglll Elevator

Curr. Law, Vol. 71—37,

it has gone into liquidation and trustees ap

pointed to wind up its affairs. Morris v.

Imperial Cap Co. [Mich.] 98 N. W. 5.

84- Where the trustee acts as his agent

in making the sale and himself becomes the

purchaser thereof in good faith, with the

shareholders' consent. Swan v. Davenport,

119 Iowa, 46.

35. Members of a joint stock company

(“limited partnership") advancing money to

pay mortgages on property owned by the

company, and taking assignments of such

mortgages, are entitled to all the rights of

the original mortgagee against the company.

Stradley v. Cargill Elevator Co. [Mich.] 97

N. W. 775.

36. The fraud in the management of a

Joint stock company necessary to efloct n

dissolution under Laws N. Y. 1894, p. 413. c.

235. § 5. must be such as would defeat the

rights of shareholders contrary to the agree

ment of the association, or those managing

the association must be converting its prof

its or assets to their own use. Colton v.

Raymond, 41 Misc. [N. Y.] 580. A joint

stock company's assigning mortgages to its

manager to avoid paying taxes is not a

fraud on the members of the company.

Stradley v. Cargiil Elevator Co. [Mich.] 97

N. W. 775.

87. See titles Courts, 1 Curr. Law,

Jurisdiction, post.

38. People v. Knopf, 198 Ill. 840: People

v. Olsen. 204 111. 494; People v. Campbell,

188 Cal. 11, 70 Pac. 918. Lengthening term

by no provision for election. State v. Moores

[Neb.] 96 N. W. 1011.

80. Grayson v, Bagby, 25 Ky. L. R. 44, 74

S. W. 659.

I“;
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Under the power to increase the number of judges of a court

provide for a temporary increase.40 A provision that judges

vents the designating of incumbent judges for a newly creat

district.“ Vacancies in the office of judge may sometimes

ernor alone until such time as he may secure the confirm

ment by the senate.‘2

A judge of a municipal court, elected by and having

part of a township or county, is not a township or county ofi'ici

Failure to qualify“ or disqualification“ or a defect in tl

does not avoid proceedings before a judge.

Salary.—A constitutional power to fix salaries cannot

nicipalities." Under a constitutional power to increase j

the legislature must, in raising the salaries, treat all alike

claim for compensation for extra work unless it is allowed

if a statute gives a judge an additional office, he may have

A diminution of a judge’s jurisdiction does not affect his sa

tected against diminution during the judge’s term are not tax

§ 2. Special or substitute judges. Appointment and t

of a term is not an “engagement” of the regular judge whit

pointment of a special justice to sit at an adjournment c

Where, by statute, a special justice is elected by vote of tt

those voting is sufficient to elect.“ In the absence of con:

the legislature may authorize the interchange of circuits b1

judge from an outside district is called to try the case, the

randum need not contain the reasons for the call.56 Calling

sit in extra session does not usurp a legislative prerogative by

ber of judges." The power to substitute a justice of the pe

police judge may be exercised where he is biased and a ch:

possible." An agreement for submission of a case to a pa

technical objections to his acting.”

40. State v. McBride, 29' Wash. 335. 70 In a proceeding m

Pac. 26. his salary he shoul<

41. Election must be provided. In re show his duties by

Mansfield, 22 Pa. Super Ct. 224.

42. In re Advisory Opinion to the Gov

ernor [Fla.] 34 So. 571.

48. Griflith v. Manning [Kan] 73 Pac. 75.

44. The fact that a Judge has not taken

the constitutional oath does not render his

acts invalid. Tower v. Whip. 53 W. Va. 158.

45. Acceptance of an office legally incom

patible with his judgeshlp. Old Dominion

B. & L. Ass'n v. Sohn [W. Va..] 46 S. E. 222.

46. Will not work release on habeas cor

pus ot one convicted. Smith v. Sullivan

[Wash] 73 Pac. 793.

47. Salaries of "state" judges.

v. Bond [Tenn] 75 S. W. 1061.

48. Bennett v. State [5. D.] 93 N. W. 643.

40. Pawnee County v. Beiding [Neb.] 95

N. W. 776; Finley v. Ter. [Oi-(1.] 73 Pac.'273.

A judge is not bound to appear and defend

his jurisdiction when it is questioned in a

higher court and has no claim for services

in so doing. Garfield County Com‘rs v.

Beardsley [Colo. App.] 70 Fee. 155.

50. But not if the statute merely in

creases his powers. Finley v. Ter. [Okl.]

78 Pac. 273.

51. Ft. Scott v. Slater [Kan] 72 Pac. 550.

Colbert

but should be allovm

timony. Daniel v. I

L. R. 159, 74 S. W. 1

52. In re Taxation

692.

53.

748.

54. Merrell v. Stat

W. 979. For constri

provisions relating i

cial judges. see Krui

App.] 72 S. W. 601

Bender [Tex. Civ. Ap

55. First Nat. Bni

[Miss] 33 So. 849; G

[Ind. T.] 70 S. W. 8.

56. Com. v. Scout

503; State v. Hunter.

57. All regular ju

Blgcraft v. People. 3

58. There was no

be sent on a changi

under laws 1901, c. 11

er [Neb.] 95 N. W. 6!

50. Bohannon v. 'I

76 S. W. 46.

Caldwell V. B:
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Powers—A visiting judge legally called from a different judicial district

has all the powers of the regular judge.“ If a- special justice, called in to try

a case on account of affidavit of bias of the regular justice, does not finish the

case before the expiration of his term, another special justice may be called in.“

A special justice may finish a case pending before him after the return of the reg

ular judge.“ If a decree of a special justice holding a court is reversed by the

higher court, he cannot be compelled by mandamus to rehear the case, the term

of his special appointment having expired."a

§ 3. Powers, duties and liabilities—The powers of judges as such are dis

tinct from their powers as a court.“ A single judge may, if properly authorized,

exercise the power of the full court on a matter.“

E'fl‘ect of change of judge or expiration of term.-—The judge hearing the case

must, if able, settle it for appeal ;°° but if his term of office ends with written state

ment of a case for appeal to be made, but with no time limit for making the “case,”

the appeal fails, though the judge succeeds himself.“ He may after his term sign

and file his conclusions of law and fact,“ and a signing after the case had passed

out of his district by redistricting has been upheld." The statutory power of

the successor of a deceased judge to sign in the latter’s stead a bill of exceptions

carries with it power to overrule a motion for a new trial.’0 If the judge before

whom the motion for a new trial is made dies while it is pending, his successor

may determine it." Where one judge orders an inquisition as to sanity which

comes up before another judge, the latter may deny the inquisition because of

the insufiiciency of an afiidavit presented to the former."2

Territorial limitations on judge’s power."—A district judge cannot grant

a temporary injunction when out of his district.“ He may hear motions in an

cillary proceedings anywhere in his district and not necessarily in the county with

in which the case is pending." If a question of reference to a master is submit

ted to a judge at the trial in term time, he may make the order while holding

court in another county."

Powers of judges in vacation or at chambers.—4Where the length of a term of

court is prescribed by statute, all acts done by the court after the prescribed period

has elapsed are coram non judice and void." But if the court is authorized by

statute to hold special sessions, a simple adjournment to a day beyond the pend

ing term may be valid as the appointment of a special session?8 Statutory power

70. Fehlhauer v. St. Louis [Mo.] 77 S. W.Demaris v. Barker [Wash.] 74 Pac.
00.

362. May call another judge it disqualified. 843.

State v. Gilman, 97 Mo. App. 296. Contra, 71. Union Pac. R. Co. v. Lotway [Neb.]

State v. Giilham, 174 M0. 671. 96 N. W. 627.

61. Fordyce v. State. 115 Wis. 608. 72- Lee v. State [Ga.] 43 s. E, 994_

62. Bohannon v. Tarbin, 25 Ky. L. R. 515, 73- A change in the territorial “mm; or

76 S. W. 46. & Judge‘s jurisdiction does not affect his

03. Rumsey v. Lindsey [Pa.] 56 Atl. 430. right to sign a bill of exceptions. Patter

Judges as well as courts of record son V- Yancey, 97 Mo. App. 681.
64.

ssue warrants against election officers, 74. Bedwell v. Ross [0k].] 73 Pac. 267.
pgnrei Election Ct" 2M Pa" 92_ gouge Moore. 181 N. C. 871.

_ . uc en uss v. Fishburne, 65 S. C. 573.
35- Ceruorafl proceedings" Statute as 77. In re Stevenson, 125 Fed. 843; Oliver

smiled as encroachment on court. Brown v.

Street Lighting Dist. [N. J. Law] 55 Atl.

1080.

$6, Equitable Ins. Co. v. Fishburne [8.

C.] 46 S. E. 204.

Linwery v. Wilson State Bank [Ken]

72 Pac. 639.

68. Storrie v. Shaw [Tex.] 75 S. W. 20.

09. Patterson v. Yancey, 97 Mo. App. 681.

The converse was held where the new judge

signed it in the face of a contrary provision

by statute. Carr v. Noah; 28 Ind. App. 105.

v
a.

v. Snider, 176 Mo. 63; Storrie v. Shaw [Tex.

Viv. App.] 76 S. W. 596; W'ebb v. Hicks. 117

Ga. 335. After a term of court has ended

in which an order changing venue is made

it is beyond the power or the court to set

aside the order. State v. Fort [Mo] 77 S.

W. 741. In New York a supreme judge may

ex parts and in vacation allow time to plead

in an action pending in the county court

when the county court could do so. Ed

wards v. Shreve, 83 App. Div. [N. Y.] 165.

78. In re Stevenson. 125 Fed. 843.
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to adjourn a term of court in the preceding vacation must

accordance with the statutory authority.’9 Courts of eq

thorized by statute to make interlocutory decrees in vacati

point and remove trustees at chambers.‘31 Common law jr

ized to issue in vacation the writs of habeas corpus“2 and ce

bail bonds.“ But judges have been denied the power in

bill,“ to order a sale of a miner’s property,“ to hear mot

set aside a j udgment,” or to grant a writ of assistance.”

Immunities and exemptions—The judges of superioi

risdiction are not liable for their judgments in matters w

though they be made oppressively, maliciously and oorrup

poses liability upon a judge for accepting a guardian’s bon

bound to see that a signature by an agent is duly authentic:

sive fees is no ground for impeachment of a judge unless it

an attorney holds the oflice of surrogate and violates the 121‘

it is no ground for disbarment, but for removal from office.

ing a case cannot be called as a witness in that case.“

Disability to practice—An attorney at law elevated

practice except in those cases in which he is himself a par

inferior court, if a member of the bar, may accept an app

the state in a criminal case not tried before him.“

§ 4. Disqualification in particular cases.-—Common lz

der judgments voidable, but statutory disqualifications usus

Disqualification of a judge arises from interest in the Bilbjt

tion, relationship to one of the parties, and statutory prohi

234. A judge who

pass on a claim w

sents against an es

2545, 2869, 2870].

7.. Martin v. Scott [Ga.] 44 S. E. 974.

80. Webb v. Hicks. 117 Ga. 335. Order to

tutor to deposit funds. Succession of Weg

ninnn, 110 La. 930.

81. Heath v. Miller, 117 Ga. 854. Pac. 862. The fact

83. In re Election Court. 204 Pa. 9|. ing on the bench w

83. People v. Stiiling's. 76 App. Div. [N. corporation to whi

Y.] 143. and afterwards, WI

84. State v. Eyermann, 172 M0. 294. ored to procure a.

85. Cain v. Wyoming, 104 Ill. App. 538. disqualify him to i

86. Mitchell v. Turner. 117 Ga. 958. mandamus to pay

87. Wood v. Wiley Mfg. Co.. 117 Ga. 517. gone to Judgment.

88. Chapman v. State. 116 Ga. 598. 117 Fed. 448. Judi

89. Hrirtsuf! v. Huss [Neb.] 95 N. W. 1070. ministration of a1

80. Webb v. Fisher, 109 Tenn. 701; Pat- against estate. El

terson v. Yancey. 97 Mo. App. 681.

91. Best v. Robinson, 24 Ky. L. R. 767, 69

S. W. 1087.

92. State v. Loveioy. 135 Ala. 64.

43. In re Silkman. 84 N. Y. Supp. 1025.

M State v. De Maio [N. J. Law] 56 At].

644.

95.

98.

07.

46 8.

Perry v. Bush [Fla] 85 So. 225.

Bliss v. State [Wis.] 94 N. W. 325.

Forest Coal Co. v. Doolittle [W. Va.)

E. 238.

08. In re Nevitt [C. C. A.] 117 Fed. 448.

Disqualification by interest: Judge inter

ested in lease of property in controversy.

Forest Coal Co. v. Doolittle [W. Va.] 46 S.

E. 238. If the statute provides that a judge

shall not be interested in the cause tried be

fore him, it is no ground for objection that

he is interested in the determination of the

points raised. (Judge owned land on river

adjoining that alleged to be damaged by

pollution of the stream.) New Odorless

Sewerage Co. v. Wisdom. 80 Tex. Civ. App.

Bank [Tex. Civ. A]

Judge havin“ not

tion. State v. Gra:

Having been couns

issue here raised

Blackwell v. Fnrm‘

Civ. App.] 76 S. V

for state in aidin

for some crime no

v. State [Tex. Cr.

merly attorney for

ble v, First Judici:

530. Preparing mc

er court. Gaines

App.] 74 S. W. 582

Dinqnniificnfion

and interested pa

grandfather. In re

Fed. 1010. Membe

corporation for w]

trustee. Smith v.

At common law. re

tion. In re Eatont
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Bursa—Bias or prejudice is no disqualification in the absence cf statute.”

Statutory proceedings for disqualifying a judge by affidavit must be availed of

strictly in accordance with their provisions.1 In some jurisdictions, allegations

of bias in an affidavit, stating grounds for the same, cannot be controverted.a

Such a statute has been held to allow but one change.8 The facts in the cases

collected in the note have been held not to constitute bias.‘ A judge is not dis

qualified to try the question whether he is biased.“ A temporary disqualification

of a judge, arising after the trial of a case but before argument, does not prevcn'.‘

him from deciding the case after the disqualification is removed.6 If the party

unfavorany affected by the disqualification of the judge does not make reasonable

protest, he cannot avail himself of the objection! When a judge is the sole per

son having jurisdiction and the law provides no method of getting another, he

must determine as a matter of necessity.8 A judge disqualified by interest may

be restrained from proceeding by a writ of prohibition.“ Mandamus is the proper

remedy to compel a judge under disqualification to provide for an impartial trial.In

Upon certiorari to quash a conviction because of the judge’s bias, evidence of bias

should be presented upon a rule obtained from the court.n . '

JUDGMENT."

§ 1. Time for Decision (581). A. Time for Application (586).

52- Judzmflml 0n 011'", Cull-fl“, Stlrm— B. Amendment, Correction and Modifica

llfion or Confemlion (582). “on (537)_

§ 3‘ Dem'fl' °' 0'2“ Judgment? (582)' C. Grounds and Propriety of Opening or

i 4. Requisitel (553). v 1 588
A. In General (583). “at “g i )

8. Parties (588). D. Parties Applicant and Opposed (591).

C. Conformity to Process. Pleading, E. Relief Grantable (591).

Proof, Verdict or Findings (584). F. Modes of Procedure (592).

D. Judgment Non Obstante (584). g g_ Collnhnl Attack (594),

5 5. Interpretation llld Elect in General fia. L19“ (5171).

(“My § 1 . Suspension and Revival (508).

(5:51;. Entry and Docketlng or Indexing g 11_ Annulment (599i.

5 7. Opening, Amending and Vacating by § 12- Payment, Discharge and Satiui‘nc

Snif, Motion or “'rif of Error Cornm Nobls "0!" Illien‘" (600)

(580).
i 18. Action. on Judgment (000).

§ 1. Time for decision—Entry or rendition within the time prescribed by

statute-is essential," but tardiness does not make it void“ unless jurisdiction be

99. In re Weston [Mont.] 72 Pac. 512.

1. Affidavit too late. In re Kasson's Es

tate [(‘al.] 74 Pac. 436.

2. Powers v. Com.. 24 Ky. I... R. 1007, 70

8. TV. 644.

3. State v. Gardiner. 88 Minn. 130.

4. Judge believed defendant guilty. State

v. Morrison [Kan] 72 Pac. 554, Judge previ

ously had ordered prisoner held for trial for

perjury. State v. Brownfield [Kan] 73 Pac.

925. Judge had previously tried the case

without a. jury. Doll v. Stewart, 30 Colo.

320, 10 Pac. 326. Judrre had made remarks

derogatory to the prisoner's honesty. Bis

marck v. State [Tex. Cr. App.] 73 S. W. 965.

15. Talbot v. Pirkey. 139 Cal. 326.

6!. Case of temporary appointments to a

higher court. Irving Nat. Bank v. Moynihan.

Ta'App. Div. [N. Y.] 141; Kane v. Hutkoft,

3 isc. N. YJ 678.

87.1“ Rel/'[itionship disclosed at trial—five

dnvs’ delay and unfavorable decision, before

wiry nf protest. Smith v. Amiss. so Ind.

App. 530. No protest until after verdict, re

lationship known during trial. Berry v.

State. 117 Ga. 15.

S, 0. Forest Coal Co. v. Doolittle [W. Va.]

46 S. E. 238.

10. Gamble v. First Judicial Dist. Ct.

[Nev.] 74 Pac. 530.

11. State v. De Maio [N. J. Law] 55 Atl.

644.

12. For matters relating to foreign judg

ments see Foreign Judgments. 2 Curr. Law,

50. For conclusiveness see Former Adjudica

tion, 2 Curr. Law. 60. For enforcement of

judgments see Evcc'vtlnn'. Creditor-s“ Suits:

Supplementary Proceedings; Sequestration.

13. I'nder Conn. Rev. St. 1902. ,E 510, a

judgment of the common pleas rendered lat

or th'ln the ne\'t term after tri'il commenced

against express nhiectinn is erroneous.

Party held not estnpped from objecting to

later rendition. Lawrence v. Cannavan

[Conn.] 56 Atl. 556.

14. That the jnd"e of the superior court

did not render a decision within 90 days as

required by Const. art. 4, 5 20, will not ren
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thereby lost." In computing the time, Sunday will not be

motion for new trial has been held not a judgment." Ber

ble," but ministerial acts attendant thereon may be."

§ 2. Judgments on offer, consent, stipulation 01' cc

judgment may be made in a case of unliquidated damages,“

on the party and not on his attorney,21 and must be accel

given in time to be available.22 A judgment on consent afte:

written power to plaintiff’s attorney is, in the absence of fraud

that judgment shall follow the result of a case then on trial

issues not embraced in such action." Judgment on stipulath

an accepted award is a judgment on consent.“ Before a. j

can be taken, a summons should have been issued and return

time." The affidavit of the justice of the claim is not essen

judgment by confession."

§ 3. Default or office judgments.’°—A judgment by t

where the pleas present no material issues,30 but it cannot i

murrer, filed was undisposed of,"1 or after the death of

expiration of the time for reviver,‘2 or against a partnershi]

composing it had answered.“8 It is within the court’s disc

of the cause of action on application for a default judgm

piaint.“ If the amount of damages is ascertainable only

must be assessed by a jury," since the default merely admit

and the charge of conspiracy and fraud must be Proved by

of evidence." Proof of the execution of the mortgage sued

A second inquiry as to damages need not be taken on faih

the terms of the order opening the first default."

In Delaware, in actions on instruments in writing for 1

an afiidavit of demand is a. condition precedent.‘0

der a judgment entered thereafter void. De

maris v. Barker [Wash.] 74 Pac. 362..

15. Under Laws 1902, c. 580, i 230, the jus

tice oi! the municipal court 0! New York loses

27. After the la]

the filing of the cc

turn of the summor

is not available.

jurisdiction it he fails to tile decision with

in tourteen days after submission. Van Valis

v. Charcona, 40 Misc. [N. Y.] 226; Organ v.

Interurban St. R. Co., 85 N. Y. Supp. 872.

Applied to case commenced before but sub

mitted after that act went into effect. Wal

lace v. Harris, 40 Misc. [N. Y.] 216.

16. Justice's judgment. Huber v. Ehlers,

76 App. Div. [N. Y.] 602.

17. The statute does not apply to a deci

sion on a motion for a new trial. Collins v.

Lamson Consol. Store Service Co., 85 N. Y.

Supp. 111.

18. Mandamus to compel decision denied.

McInerney v. Tarvin, 24 Ky. L. R. 2005, 72 S.

W. 1107.

10. Marstiller v. Ward, 52 W. Va. 74.

20. Mo. Rev. St. 1899, § 757. Maxwell v.

340., K. & 'l‘. R. Co., 91 Mo. App. 582.

21. Since the attorney cannot compromise

the claim. Maxwell v. Mo., K. & T. R. Co., 91

Mo. App. 582.

22. Neb. Civ. Code, 5 565. Becker v. Breen

[Neb.] 94 N. W. 614.

23. Such judgment is not a judgment by

confession under Sand. & H. Dig. § 5872.

Houpt v. Bohl [Ark.] 75 S. W. 470.

:4. Abbott v. Lane [Neb.] 95 N. W. 599.

25. Corby v. Abbott [Mont] 73 Pac. 120.

a. McLeod v. Graham. 132 N. C. 473.

Cal. 270, 70 Pac. 88.

28. Smith v. Rid]

20. The doctrine

treated in title Del:

30. Glens Falls 1

33 So. 473. Judgi

amended petition s1

action is void, no

sued thereon. Cope

1734. 72 S. W. 284.

31. Wartord v. ’I

73 S. W. 1023.

32. Bauer v. W0

33. Owen v. Kul

W. 432.

84. Sibley v. Wei

85. The clerk es

and enter flnal juc'

action on an insu

amount of loss mu

Falls Ins. Co. v. P0

36. Osborn v. Le:

87. Neeley v. Roi

38. Downing N.

Colo. 283, 70 Pac. 4

89. Greenberg v

930.

40. Del. Rev. Cm

Affidavit held insui

to show and attacl
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The right to enter a default judgment may be barred by laches.“ If it

appeared on a trial that plaintiff was not entitled to recover, he cannot complain

that the court refused to allow him a. default judgment.“I

Office judgments—In scire facias upon a judgment the plaintiif may take an

office judgment and file his affidavit of the amount due.‘3 If no plea is filed, the

office judgment becomes final on the last day of the term following the entry,“

and the plaintifi may thereafter at any time demand judgment by filing the required

aifidavit or prove his case.“ The aflidavit for final judgment must state that the

sum due remains unpaid.“ The duty of the court to render judgment on the filing

of an affidavit of the amount due after an office judgment, without an order of

inquiry as to damages or plea by the defendant, is immaterial and may be enforced

by mandamus.‘T

§ 4. Requisites. A. In general.—Where the trial of facts is by the court with

out a jury, a decision is an essential prerequisite to the judgment.“1 A finding alone

is not a judgment.“ The judgment or record should be signed,“0 which may be

without notice on the day of rendition of the decision.“ After decision and inter

locutory judgment thereon, it is error to enter judgment upon the interlocutory

judgment.“2 A judgment by confession need not recite that evidence was heard.“

If a court of general jurisdiction in the exercise of a special or limited jurisdiction

grants a default judgment, it must show the existence of the jurisdictional facts.“

(§ 4) B. Parties—Judgment can be entered only against parties,“ and it

cannot therefore be entered against the surety for costs ;“° but if entered against the

surety, it is invalid only as to him."

If the liability is joint, the judgment should go against all the defendants,

though the omission of one of the debtors is not necessarily fatal," and judgment

may in some jurisdictions be entered against those served."

count. Reybold v. Denny. 8 Pen. [Del.] 589.

If the demand is on a certificate of a fra

ternal insurance association the affidavit

should show a compliance with rules. by

laws and regulations [Rem Code 1893, p. 789,

c. 108]. Hibbert v. Guardian S. & L. Ass’n,

8 Pen. [Del.] 591.

41. Judgment entered eight years after

service of the summons is voidable and in

St. Paul municipal court may be set aside

under Sp. Laws 1889. c. 351. 5 2, subd. 7.

Coleman v. Akers, 87 Minn. 492.

42. Owen v. Kuhn [Tex. Civ. App.] 72 S.

W. 432.

48. Under Code 1899, c. 126, i 46.

stiller v. Ward, 62 W. Va. 74.

44. Code 1899. c. 125. i 46. Marstiller v.

Ward, 52 W. Va. 74. Code 1899. c. 125, i 46.

The defendant cannot thereafter plead; it

however there is an order for lnqulry the

plea. may be filed at the succeeding term ai‘t

er entry of the office judgment or any term

thereafter. Id.

45. Marstlller v. Ward, 52 W. Va. 74. He

need not file his amdavit and declaration at

rules. Id.

40. Marstiller v. Ward. 52 W. Va. 74; Hut

ton v. Holt. 52 W. Va. 672. Sufficiency of

affidavit of amount due to entitle plaintiff to

final judgment after ofllce judgment. Mar

stlller v. Ward. 52 W. Va. 74.

47. Code 1899. c. 126, § 46. Marstiller v.

Ward. 52 W. Va. 74; Lentschner v. Lentsch

her. 80 App. Div. [N. Y.) 43.

48. Summer v. Summer, 8'! App. Div. [N.

Y.) 434.

49. Males v. Murray, 23 Ohio Circ. R. 896.

Mar

50. A judgment signed by a. special judge

is not void because he did not take the oath

of oflice. Tower v. Whip. 53 W. Va. 158.

The failure of the judge to sign the fore

closure decree or record will not invalidate

the decree. Gallentine v. Cummings [Neb.] 98

N. W. 178. In Louisiana judgments must be

signed by the Judges and read in open court

and until then they are only inchoate. Ba

ham v. Stewart. 109 La. 999.

51. White Crest Canning Co. v. Sims, 30

Wash. 874, 70 Pac. 1003.

52. Crichton v. Columbia Ins. Co., 81 App.

_Div. [N. Y.] 614.

53. Day v. Johnson [Tex. Civ. App.] 72

8. W. 426.

54. A judgment by default under Ala.

Code 1896, § 1856. merely reciting that the

defendant had failed to properly answer in

terrogatories is insufi‘ielent and cannot be

sustained as a general default judgment.

Goodwater Warehouse Co. v. Street, 137 Ala.

621. Judgment held sufficient as to form of

recitals. Staacke v. \Valker [Tex. Civ. App.]

73 S. W. 408. Judgment against minor and

next of friend held proper in form. Day v.

Johnson [Tex. Civ. App.] 72 S. W. 426.

55. Auit v. Cowan, 20 Pa. Super. Ct. 628.

58. On a verdict for defendant it is error

to render judgment for costs against the

suretles for costs. Pacific Exp. Co. v. Emer

son [Mo. App.] 74 8. W. 132. In Ala. under

Code § 1315 a. motion is a jurisdictional pre

requisite. Dow Wire Works Co. v. Engle

hardt, 136 Ala. 608.

57. Pacific Exp. Co. v. Emerson [MO- ADDJ

74 S. W. 132.
58. Such a. judgment is at most merely
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(§ 4) O. Conformin to process, pleading, proof, ‘l'e'rdirt 01

ment must conform to the pleadings and the record as a whole,

therefore be in excess of the amount claimed,‘u but if it exceeds

it is void only as to the excess.‘2 Judgments must follow the ‘

(§ 4) D. Judgment non obstante will be granted where

that the party against whom the verdict is rendered is enti

as where there is a special verdict inconsistent with the gener:

the record shows that the issues joined Were not immaterial, i

fendant.“ Where a contrary verdict should have been rende

direct it," but unless it clearly appears from the evidence that i

entitled to judgment as a matter of law, the judgment will 11

motion for judgment for all defendants non obstante veredictc

where it appears that it may have been granted as to some of th

In North Dakota, a motion for a directed verdict must have

application for a judgment non obstante can be entertained.”

for the jury to pass upon, a motion for judgment non obstante

§ 5. Interpretation and effect in general."—The adjudica

recitals as to what is awarded."

voidable. Seymour v. Richardson Fueling

Co., 205 Ill. 77: School Dist. No. 34 v. Kountze

[Neb.] 92 N. W. 597.

an obligation on which the defendants were

severally liable is not reversible error [Mills‘

Ann. Code. § 78]. Johnson v. Bott [Colo.

App.] 72 Pac. 612.

59. Van Zandt v. Winters, 22 Pa. Super.

Ct. 181.

60. Solt v. Anderson [Neb.] 93 N. W. 205;

Satterlund v. Beal [N. D.] 95 N. W. 518:

Smith v. St. Louis Transfer R Co., 92 Mo.

App. 41; Handlin v. Dodt [La.] 34 So. 881;

Koehler v. Reed [Neb.] 96 N. W. 380; Den

ver Life Ins. Co. v. Bucknum [Colo. App.] 70

Pac. 1092. The parties may. however. try

the case on different issues than those raised.

Knickerbocker v. Robinson, 83 App. Div. [N.

Y.] 614. A joint judgment is not sustained

by a declaration on the common counts

against both defendants and the bill of par

ticulars stated a cause of action against but

one oi.’ the defendants since in such case the

bill of particulars controls. Schoenberger v.

White, '75 Conn. 605. A Judgment for labor

and materials does not support a petition for

work and labor. Fidelity & Deposit Co. v.

Parkinson [Neb.] 94 N. W. 120. The judg

ment should be for installments sued for and

should not include installments tailing due

pending the action. Stockton v. Jackson

ville & A. R. Co. [FlaJ 33 So. 401. Recovery

held within pleadings. Schlimbach v. Mc

Lean. 83 App. Div. [N. Y.] 157. Judgment in

claim and delivery reversed because war

rant from pleadings and verdict. Conley v.

Dunn [Man] 72 Pac. 654. Applied to de

fault judgment. Halvorsen v. Orinoco Min.

Co. [Minn.] 95 N. W. 320.

61. This though the verdict exceeds the

demand. Davis v. Hall [Neb.] 97 N. W.

1023; Powell v. Horrell. 92 Mo. App. 406;

Lifshitz v. McConnell, 80 App. Div. [N. Y.]

289; Smith v. Morrison [Coio. Ann] 74 Pac.

535. The verdict in an action for tort must

allow interest to warrant its inclusion in the

judgment. It must also be demanded in the

pleadings. San Antonio, etc.. R. Co. v. Ad

A joint judgment on‘

Decrees and orders on the i

'dison [Tex.] 70 S. W.

§ 994. providing for r

parties to a judgme

against one co-debtor

separate judgment aga

larger than the origin:

v. Burch, 140 Cal. 548.

62. Lawton v. Nichol

63. If against two dl

against but one will b

v. Cover, 102 Ill. App. 1

['i‘ex. Civ. Ann] 70 S.

against the defendants

is warranted on a ver(

Southern Kansas R. Co

App.] 74 S. W. 335. In

ized by verdict. Galv.

Hubbard [Tex. Civ. Apr

riance between judgme

plevin. Dysnrt v. Teri

70 S. W. 986. Though e

was unanimous it will 1

court acted properly i1

reciting a concurrence

the jurors as authorizei

p. 381. Reed v. Mexico

53.

04. Ft. Scott v. Ends

A.] 117 Fed. 51.

65. After general ve:

is error on motion for

judgment non obstante.

O'Connor [Mich.] 94 N.

66. Friediy v. Giddir

67. Laws 1901. c. 6

drews & G. Elevator Co

GR. Aetna Indemnity

D.] 95 N. W. 436.

6!). Bank oi! Glencoe

70. Laws 1901. c. 63,

[N. n] 95 N. W. 440.

71. Nelson v. Gronds

299.

72. See matters perti

titles treating of specil

73. Recital a sum :1

ment that sum and "cos

worth, 66 Kan. 783, 71 I
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construed together.“ Variances in name may be disregarded when not such as to

produce uncertainty.“ A judgment against “A. B. C., administrator of D. 12.,"

deceased, which fails to direct a levy on the goods of the deceased, is a personal

judgment against the representative.’0 Those matters will be regarded as ad

judicated which are within the scope of the particular proceeding."

§ 6. Entry and dockeiing or indexing. Journal entries or minutes—Incident

to its power to correct the record“ the court may, before entry of record, correct the

journal entry nunc pro tune to conform to the judgment rendered." That the

journal entry of a judgment for costs did not contain the amount of costs will

not invalidate the judgment.80

An order of dismissal for delay in serving the summons is effective for all

purposes if entered on the court’s minutes, though not in the judgment book.“

The entry may be nunc pro time,“ but not where the decision did not order

the clerk to enter judgment accordingly.“ Where, pending determination, one of

the parties dies, the court may enter its decision as of the term when the case

was taken under advisement.“

Stay or suspension.-—A judgment need not be entered until final disposition of

the motion for a new trial or in arrest)“5 and the courts may stay entry until

plaintifi remits an admitted credit which had not been called to the attention of the

court or jury."

The register of actions is not a part of the judgment roll." The clerk in mak

ing up the judgment roll has no authority to recite in the postea of the record the

right to a body execution."

In docketing judgments the statute must be followed,” and filing a. transcript

in another county does not make the judgment a judgment of that county.”0

74. Hopkins v. Cofoid, 103 Ill. App. 167.

75. A judgment against W. B. G. is en

forceable against William B. G., the sur

names being idem sonans. Gottlieb v. Alton

Grain Co.. 87 App. Div. [N. Y.] 380. A judg

ment against “Isaac F." is not a. judgment

against Israel F. Greenberg v. Angerrnan.‘ 84

N. Y. Supp. 244.

76. Thomson v. Mann. 53 W. Va. 432.

71.

Reese v. Damato [Fla.] 33 So. 462. If relief

against property be granted a stninment that

no personal judgment “is now" given means

only that it is deferred and not denied. Tax

lien case. Wooliey v. Miller. 24 Ky. L. R.

1642. 71 S. W. 856. Judgment held to ex

clude barred note. Malone v. Garver [Neb.]

92 N. W. 726. By joining in second action

party was concluded as to matter involved

in that set aside. Watts v. Bruce [Tex. Civ.

App.] 72 S. W. 268. Remark that a. thing

was not essential to the judgment awarded.

State v. Clinton County Com'rs [Ind.] 68 N.

E. 295.

See title Former Adjudication, 2 Curr. Law,

60.

78.

79.

used as evidence.

91 N. W. 601.

S0. Edwards v. Farmers“ & M. State Bank

[Kan] 72 Pac. 534.

81. Marks v. Keenan, 140 Cal. 33, 73 Fee.

751.

82. Fisk v. Osgood [Neb.] 96 N. W. 237.

Ra. Particularly where it appears that the

aiwence of counsel was the reason for the

pn'iI-Y'fi P-iirrl- to no direct. Vance v. Rn

yehgg\\'und, S. KL G. R. CO., 53 “v. ‘78. 333.

See post. § 413.

The judge‘s notes on the trial may be

Morrill v. McNeiil [Neb.]

Affidavit and traverse in attachment.‘

84. Seymour v. Richardson Fueling Co..

205 Ill. 77.

1 85. Bevering V. Smith [Iowa] 96 N. W'.

110.

86. Johnston v. Bowers [N. .7. Law] 55

Atl. 230. I

87. Haupt v. Simington, 27 Mont. 480, 71

Fee. 672.

88. The attorney must take the respon

Sibllity. Bacon v. Grossmann, 90 App. Div.

[N. Y.] 204.

89. A docket of a judgment which includ

ed only the costs omitting the damages is not

sufliciently docketed so as to create a lien

for the damages. VVilsnn v. Beaufort County

Lumber Co., 131 N. C. 163. A judgment of a

municipal court of the city of New York

docketed in the county clerk's office against

the defendant under a. fictitious or christian

name is not a lien on his propertv. Code.

§ 2884, has no application to such COLlI‘t.

Bernstein v. Schoenfeld, 81 App. Div. [N. 11]

171. Docketed abstract held insuiiivient to

create a lien. Schneider v. Dorsey [Tex. Civ.

App.] 72 S. W. 1029. That the abstract re

corded dors not name the costs or thenmmint

thereof. does not nullify the judgment [Rem

St. 1899. § 3759]. Green v. Meyers. 98 Mo.

App. 4518. Transcript of judgment by mu

nicipal court for docket in court of record

held sufficient as to form. Funk v. Lamb. 5?

Minn. 348. Aflidnvit to secure recording of

n justice's judgment held sniilcient. Fron

lich v. Mitchell [Mlch.] 93 N. 1“. 1087. An

aflidavit of non-existence of personalty is

not necessary in order to docket a Justice“!

judgment in the common pleas [2 Gen.

p. 1898]. Curtis v. Stout [N. J. lam"! 5‘1 i\\*~

252.
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Striking off void enirica—An entry of a void judgment sl

and this may be done on motion in the court on whose docket

§ 7. Opening, amending and vacating by suit, motion t

nobis. A. Time for application.”—It is only during the tr

courts of general jurisdiction have inherent power to vacate“

ments on motion." If the motion is made during the term of

ment, determination may-be had at the subsequent term.” ']

motion to set aside a default judgment." If, however, the ju

by fraud,” or if the court rendering it was without jurisdictior

should not have been granted, it may be set aside at a subseqi

A county court in Nebraska has no power to vacate its judgm

the ground that it is void for want of jurisdiction over the

A surrogate’s decree in New York may be vacated at any time.

Judicial mistakes cannot be corrected at a subsequent t

so as to make the judgment conform to the records5 or finding

may be corrected nunc pro tunc at a subsequent term.'I A

amendments can be made only on notice.‘

90. Since under code, i 3958. an execution eats 9. Judgment of

can only issue from the county of rendition.

Brunk v. Moulton Bank [Iowa] 95 N. W. 238.

91. Mut. L. Ins. Co. v. Tenan. 204 Pa. 332.

92. Common pleas may vacate void docket

entry of a justice's judgment: and Act March

22, 1901, validating doeketing of Judgments

in that court is ineffective as against vested

rights of others than the debtor. Certlorari

is available but not the best remedy. Mc

Laughlin v. Cross. 68 N. J. Law. 599. .

03. For new trial see New Trial and Ar

rest of Judgment. For bill of review see

Equity. 5 11. 1 Curr. Law. 1087.

94. Brand v. Baker. 42 Or. 426, 71 Pac.

320; Eager v. Blake [Neb.] 96 N. W. 74;

Snyder v. Middle States L.. B. A: C. 00., 52

W. Va. 655; Streeter v. Gleason [Iowa] 95

N. W. 242. Applied to judgment under local

improvement act [Laws 1897, p. 121]. Chi

cago v. Nodeck. 202 Ill. 257. Where the court

adjourned without completing all business

under Code. 0. 112. § 4. a judgment rendered

on that day cannot be vacated on motion

during the adjourned term. Chllders v. Lou

din. 51 W. Va. 559. A district court on re

versal of 0. Judgment of an inferior court

cannot at a subsequent term vacate such

judgment. Bastian v. Adams [Neb.] 97 N.

W. 231. The right to open a judgment atter

term being statutory must be availed of

within the period fixed. Bean v. Dove [Tex

Civ. App.] 77 S. W. 242. Applied to a divorce

judgment. Civ. Code, § 426, provides the

only method for setting aside such judg

ments. Hendrix v. Hendrix, 25 Ky. L. R. 632.

'16 S. W. 165; Greer v. Greer, 25 Ky. L. R. 655,

76 S. W. 166.

The court has power to make necessary

orders to enforce the judgment after the

'judgment term. Jones v. Miller [Neb.] 92 N.

W. 201.

95. Coxe v. Omaha C.. C. & L. Co. [Neb.]

94 N. W. 519.

98. Walker v. Moser [C. C. A.] 117 Fed.

230.

of. Leavitt v. Bolton. 102 Ill. App. 582.

Practice act March 29. 1902, regulates prac

tice only as to pleadings. Jett v. Farmers'

Bank. 25 Ky. L. R. 817. 76 S. W. 385. In the

absence of fraud or surprise a motion to va

prosecution cannot be

man v. Baltimore &

47 Law. Ed. 946. A m

judgment may be me

the term of rendition.

not apply. Pa. F. Ins

S. W. 127; Green v.

Fed. 928.

98. Chicago v. No

Iowa reliet against a

or the judgment term

petition entitled in t

not by a separate su

Code. fl 4091-4094]. J

Co. [Iowa] 96 N. W. 7

90. Chicago v. Not

1. As where dete

bankruptcy prooeedi

such case Code. § 379(

Nat. Bank v. Flynn.

2. McCormick Hal

Stlres [Neb.] 94 N. W

8. Code. 5 1290. d

Mather's Estate. 41 M

4. The failure of l

randum of judgment 1

is a judicial mistake

[Conn.] 55 Atl. 594.

peal. Applied to it

demurrer. Second N

der [W. Va.] 46 S. E.

6. Bishop v. Seal,

court has inherent po

records at any time 31

Ricaud v. Alderman. f

6. Where in reple

the plaintiff was ent

judgment but the ju(

alternative form. it in

tion at a. subsequenl

568, 569, 575. First 51

65 Kan. 816, 70 Pac. 8'

appeal a motion to c

on the face of the jul

McGraw v. Roller. 53 ‘

7. Judgment on a

clerical misprlsion so

amendment. Burnside

8. Page v. Shields.
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A motion made during the judgment term stands continued to the subsequent

term without a special order therefor.”

A judgment, void for want of jurisdiction, may be set aside on motion, though

an appeal therefrom is pending.10 After entry and payment, the court is without

power on motion to modify the judgment.11

The right to have a judgment opened,12 vacated,“ amended,“ corrected or modi

fied, may be lost by laches.“

(§ 7) B. Amendment, correction and mod-ification.--Mercly because the j udg

ment entered was erroneous does not justify its correction." A judgment may be

amended so as to conform to the judgment actually rendered." Mere judicial er

rors" or clerical misprisions" as where by mistake it was greater than the amount

claimed,” by an erroneous computation of interest,“ or where'the costs allowed

were by mistake emitted by the clerk,22 or where the name of a joint obligor was in

cluded by mistake in the default judgment,23 may be corrected on motion, but errors

of law," or amendments which alter the decision on the merits, cannot so be made.21L

Amendments which do not change the effect of the judgment is not ground for

objection?a

Uncertainty as to parts of the judgment may be cured by remittitur of rights

thereunder.”

Where relief not prayed for was given by the judgment, the remedy is by

motion to modify the judgment.“ Correction nunc pro tune can be made only

where the records show that a different judgment than the one entered was ren

dered.” It is not only a right but a duty of the court to vacate its judgment

during the term, sua sponte, on ascertaining that the court had not jurisdiction” or

when based on erroneous rulings.81

0. Presumption from the record that the

motion was filed during the proper term.

Donaldson v. Copeland, 201 Ill. 540.

10. As a judgment in attachment against

an administrator on a debt of the decedent.

O'Loughlin v. Overton [KanJ 74 Pac. 604.

11. As by retaxation of costs and an ap

pearance of the attorney on the motion will

not confer jurisdiction. Iowa 8. d: L. Ass'n

v. Chase. 118 Iowa, 51.

12. Party held guilty oi! laches barring

right to have judgment opened with leave to

object to referee's report. Koehler v. Brady.

82 App. Div. [N. Y.] 279. A delay of one

year held not alone sufficient to bar appli

cation to open confessed judgment on the

ground that defendant's signature to the

note was forged. Shannon v. Castner, 21 Pa.

Super Ct. 294.

13. After six months after rendition the

court is without jurisdiction to entertain the

motion (Canadian & A. M. 3: T. CO. v. Clarita

L. d: 1. Co.. 140 Cal. 672. 74 Pac. 301); tor

irregularities judgments may be vacated on

motion in the same court. within three years

after rendition in the circuit court. Reed v.

Nicholson. 93 Mo. App. 29.

14. Code Civ. Proc. 55 724, 1282. after one

year. Deagan v. King. 83 App. Div. [N. Y.]

428.

15. Hirshbach v. Ketchum, 79 ADD. Div.

[N. Y.] 561.

16. Burns v. Sullivan, 90 Mo. App. 1.

11. Entry held not a. decision precluding

the entry of a different decree. Canadian &

A. M. & T. Co. v. Clarita L. & I. 00., 140 Cal.

07:, 74 Pac. 301. Decree directed to be cor

rected to conform to the conclusion of law.

Foster v. Bender [Month] 73 Pac. 121.

18. As a correction so as to make allow

ance of commissions to the administrator in

stead ot to the broker. In re Willard's Es

tate, 139 Cal. 501, 73 Fee. 240.

19. Premature submission held a clerical.

misprision. Woolley v. Louisville, 24 Ky. L.

R. 1357, 71 S. W. 893. Clerical misprisions

may be corrected by evidence outside the

record. Crenshaw v. Crenshaw, 24 Ky. L. R.

600. 69 S. W. 711.

20. Brown v. Woodward. 75 Conn. 254.

21. Dlls v. Hatcher, 25 Ky. L. R. 891, 76

S. W. 514.

22. Thomas v. Thomas [Me.] 56 At]. 651.

23. Weston v. Citizen's Nat. Bank. 84 N.

Y. Supp. 743.

24. Chicago & ‘S. E. R. Co. v. State, 159'

Ind. 237.

25. A judgment in an equity action for

the return of property cannot be changed

into one for money damages. Dunscomb v.

Poole, 41 Misc. [N. Y.] 335; Kepler v. Wright

[Ind. App.] 68 N. E. 618.

26. Knotts v. Crossly [Neb.] 95 N. W. 848,

27. Uncertainty as to receiver‘s fees is

cured by his waiver of fees. Watson v. Wil

liamson [Tex. Civ. App.] 76 S. W. 793.

28. Not by actbn to review the judgment.

Williams v. Manley [Ind. App.] 69 N. E. 469.

29. Evidence held insufilcient to authorize

correction. Burns v. Sullivan. 90 Mo. App. 1.

An ex parte entry of a prejudicial judgment

and against the express directions of the at

torney may be vacated. City St. Imp. Co. v.

Emmons, 138 Cal. 297. 71 Pac. 332.

80. As where it appears that the com

plainant in bastardy proceedings was men

tally incapacitated to sue. State v. Jehlik, 65

Kan. 801, 71 Pac. - 5'1..
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(§ 7) 0. Grounds and propriety of opening or meeting.”

Before entry by the clerk, the court has power to vacate his jlll

consideration of the case.“

After term.—The ordinary grounds are mistake or excusable

defects of jurisdiction,“ or surprise,“ whether the judgment be

wise; but the absence of a contest is persuasive.“ Material new

applicant, though diligent, was ignorant at the time,37 will i

which is thus made unconscionable."

Mistake" may be in the entry of judgment‘0 or the amoun

to the 'adversary’s i'ault.‘2 EXCllSillllO neglect“ may be attribul

absence“ or to pendency of propositions for settlement,“I pn

ance" or fraudulent misrepresentations.“

the same as the principal’s.“

81. Smith v. Milwaukee Elec. R. & L Co.

[Wis.] 96 N. W. 823.

32. See New Trial and Arrest of Judg

ment. For bill of review see Equity.

33. State v. Brown, 31 Wash. 397, 72 Pac.

86.

34. Klinesmith v. Van Bramer, 104 Ill.

App. 384; McHale v. Metz [Neh.] 96 N. W.

1004; Balch v. Beach [Wis.] 95 N. W. 132;

Polarek v. Gordon. 102 Ill. App. 356. Defects

of jurisdiction. Stai v. Selden, 87 Minn. 2'11.

35. Facts held to show surprise justifying

selling aside of default. Bradley v. McPher

son [N. J. Eq.] 66 Atl. 303. Party defendant

allowed to come in on ground of surprise.

Lutz v. Alkazin [N. J. Eq.] 55 Atl. 1041.

36. See notes following.

37. if on the ground of subsequently dis

covered evidence it must appear material

and that due diligence was exercised. Hayes

v. U. S. Phonograph Co. [N. J. Eq.l 55 At]. 84.

38. As where petitioner is a personal rep

resentative of a deceased person having no

personal knowledge of the facts. Polarek v.

Gordon. 102 Ill. App. 356.

30. Mistake of fact. Sprague v. Auf‘f

morrlt, 183 Mass. 7. Mistake as between cor

porate officers as to employment of attorney

hold to Justify vacation of default judgment.

Bartn v. Sioux City Elec. Co., 119 Iowa, 179.

Motion on ground of mistake and inadvert

ence granted. Lawson v. Adams, 89 App.

Div. [N. Y.] 303.

Mistaken belief that service was defective

is one of law. Plano Mfg. Co. v. Murphy [8.

DJ 92 N. W. 1072.

40. Judgment in condemnation proceed

ings properly vacated on the ground of mis

take. etc. Fargo v. Keeney, 11 N. D. 484.

41. Application to open judgment on the

ground that defendant had been overchar

ged in items of account refused. Lauer

Brew. Co. v. Chmlelewskl, 206 Pa. 90.

42. Mistake in trying to serve notice of

appearance due to illegible signature on

summons held excusable. Wheeler v. Cas

tor. H N. D. 347.

4.1. Hess v. Lell [Neh] 94 N. W. 975.

Neglect held linen-unable. Harlow v. First

Nat. Bank. 30 ind. App. 160. Neglect held

under the facts excusable. Klabunde v. By

ron-Reed Co. [Neb-l 98 N. W. 182. Applica

tion to vacate default judgment on the

ground of illiteracy refused. Dean v. Noel.

24 Ky, L. R. 969. 70 S. W. 406.

44. Judgment opened because answer was

mailed in time but was lost in the mail.

Boyd v. Williams [N. J. Eq.] 50 Atl. 136.

An agent’s or ati

45. Absence from stat

[Ind. App.] 66 N. E. 10;

46. Default judgment

cated because of reliancl

settlement. McBride v.

673, 72 Pac. 105.

47. A parol agreeme

prosecute the action is gr

a default judgment. A

Cady Co. [Mo. App] 76 l

negligence to rely on a

that no advantage wouli

in entering appearance

law being barred at th

covery of the judgment.

ell, 182 Mass. “3. Judg

obtained by de'ault hel

Batzle v. Trumbowcr. 22

4S. Fraudulent rcpres

defendant was induced 1

fending is ground for set

ment. Judgment for sun

Everett v. Everett, 85 N.

49. Excusable neglect

attorney. O‘Brien v. Le:

Pac. 1004. Negligence o

excuse. Field v. Heckm

877; Pepper v. Ciegg, 13i

A default taken while

tendance in another (:01

should be vacated. Ho

App. Div. [N. Y.] 365. D

set aside where plaini

moved from the state a

plaintiff of the facts or ‘

case. Atkinson v. Abrs

[N. Y.] 498.

Judgment opened and

to put in defense on the

been misled by his couns

or [N. J. Law] 55 Atl.

ney's fraud not discover

for new trial. Watson

[Tex. Civ. App.] 73 S. W

Not excusable. That Cl

overlooked instructions

ness or inattention is not

& O. R. Co. v. Ryan [1

923. Refusal to open dei

en during absence of c

Greenberg' v. Angerman.

Agent’s neglect imputal

not ground for opening

Threshing Mach. (30., 13

v. Liverpool. L. 8:. G. Ins

Failure of the attorney
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The fraud to justify equitable relief must be extrinsic or collateral to the

cause of action ;°° fraud in procuring the judgment51 is such.

statutory ground of perjury.“2

Akin to it is the

When the fraud is that of an officer not imputable to

the plaintiff, the remedy, if any, is at law.“ it may be actual or constructiveM and

must he clearl)v shown.“

Defective jurisdiction appears on a premature entry of a default judgment.“

or entry on the unauthorized appearance of attorney where no original process

had been served“T or without appointment of a guardian ad litem for infant de

fendants." Want of service” may be shown despite the presumption favoring the

record or recitals therein"0 and by parol.“1 From the record alone can invalidity on

the face of the judgment be found.“2

stituted attorney of the pendency of the ac

tion is not an excuse. Welch v. Mastin, 98

Mo. App. 273. Facts held to show such lack

of diligence on the part of counsel as to jus-

tlfy denial of a. motion to set aside a. default

judgment. Eggleston v. Royal Trust Co..

205 Ill. 170. A mere misunderstanding of the

attorneys as to the time of convening of the

court is not excusable. Savage v. Dinkler

[0kl.] 72 Pas. 366. Negligence of agent of

defendant held not excuse though it was

averred that the default was the result of

collusion between him and plaintiff. Tex.

F‘. Ins. Co. v. Berry [Tex. Civ. App.] 76 S. W.

219. Statements of clerk held not to excuse

default. Patterson v. Yancey, 97 Mo. App.

681.

50. Demarls v. Barker [Wash] 74 Fee.

362. That the contract sued on was forged

is not a charge of fraud in the procurement

of the judgment. Gmham v. Loh [Ind. App.]

09 N. E. 474.

Judgment against a. corporation in favor

of its manager set aside. New River Min

eral Co. v. Seeley. 120 Fed. 193.

51. Fraudulent representations prevent

ing defense. Tapane. v. Shaffray, 97 Mo. App.

387. Facts held to show fraudulent collu

sion. Balch v. Bench [Wis] 95 N. W. 132.

Insufficient showing of fraud to justify vaca

tion of judgment. Ruppin v. McLachlan

[lows] 98 N. W. 153: Tapana. v. Shaffray, 97

Mo. App. 337. The procurance of an ex

parte attachment and judgment is a. fraud.

Truitt v. Darnell [N. J. Eq.] 55 Atl. 692.

Procuring a false return of service is such

a fraud as will justify vacation. Frankel v.

Garrard. 160 Ind. 209.

A false allegation in the complaint which

without it would not have stated a cause of

action amounts to a. fraud upon the court.

Tremblay v. Aetna L, Ins. Co.. 97 Me. 547.

Statements in petition held not to constitute

a fraud or imposition on the court so as to

justify equitable relief. Ruppin v. McLach

lan [Iowa] 98 N. W. 153.

Intentional production of false testimony.

the basis of the decree. Miller v. Miller‘s

Estate [Neb.] 95 N. W. 1010.

Confenlled judgments. Balch v. Beach

[VVisJ 95 N. W. 132. Admissibility of evi

dence on hearing to open confessed judg

ment. Shannon v. Castner. 21 Pa. Super. Ct.

294. Sufficiency of evidence on question of

fraud in use of signature to note containing

warrant of attorney to confess judgment to

justify opening the confessed judgment.

Shannon v. Costner, 21 Pa. Super. Ct. 294.

Evidence of notice disproved fraud. Miller

v. Miller's Estate [Neb.] 95 N. W. 1010.

52. An action under Gen. St. Minn. 1894.

§ 5434, to set aside a judgment on the ground

of perjury will not lie after pleading and a

full trial on the merits. no deceit having

been practiced on defendant. Moudry v.

Witzkn. 89 Minn. 300.

53. Serving officer. Graham v. Loh [Ind.

App.] 69 N. E. 474. In an action on admiri—

istrator's bond the decree on settlement of

his accounts cannot be attacked on the

ground of fraud on the part of the probate

court. Remedy is appeal. Bonner v. Gor

man [Ark.] 77 S. W. 602.

54. Klabunde v. Byron-Reed Co. [Neb.] 98

N. W. 182.

55. Reay v. Trendwell, 140 Cal. 412. 73

Pan. 1078. The burden is on the complainant

to show fraud and collusion in procurintr

service of process. Off v. Jack, 204 Ill. 79.

Refusal to open default sustained there be—

ing a conflict between affidavits as to wheth

er attorney was misled by plaintiff's attor

ney or was negligent in not appearing on the

trial. Hoffman v. Loudon. 96 Mo. App. 184.

56. Hennessy v. Tacoma S. & R. Co.

[Wash] 74 Fee. 584; Culbertson v. Salinger

[Iowa] 97 N. W. 99; Reed v. Nicholson, 93

Mo. App. 29; Martin v. Universal Trust Co.. 76

App. Div. [N. Y.] 320; Oden v. Vaughn Gro

cery Co.[Tex.Civ.App.] 7T S.W. 967. A default

judgment because of non appearance. entered

after order obtained and served extending

the time to answer and before the expira

tion of such time will be vacated. Littauer

v. Stern [N. Y.] 69 N. E. 538. That the copy

summons by mistake were made returnable

at a subsequent term justifies the vacation

of a, default judgment at a. previous term.

Patterson v. Yancey, 97 Mo. App. 681. On

service of a. garnishment notice in another

state within less than 20 days of the term

at which the judgment was taken the gar

nishee was bound to appear at the second

succeeding term [Code. § 3517, subd. 3].

Stroeter v. Gleason [Iowa] 95 N. W. 242.

57. Clear and convincing proof that ap

pearance was‘unauthorized is essential to

justify setting aside. Turner v. Turner

[Wash] 74 Pac. 55.

58. A proceeding in the circuit court to

set aside a judgment of a justice is a. direct

proceeding. Weiss v. Coudrey [Mo. App.]

76 S. Vi’. 720.

59. Default judgment vacated because of

insufficient service. Patton v. Campbell'

Trustee. 25 Ky. L. R. 275. 74 S. W. 1092.

60. The record as to service may be con

tradicted in a direct proceeding. Carpenter

v. Anderson [Tex. Civ. App.] 77 S. W. 291.

Evidence held sufficient to show non-service
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A judgment by confession may be opened on a showing of :

rious defense by any of the defendants“ if improperly“ or i

tered.

Mere informalities.“—Process contained only the initials <

Errors or irregularities“ or the existence of a meritorious defens

was or might have been invoked,7o are not cause for vacation un

statute."l

Statutes prescribing grounds for vacating judgments in aci

ments in garnishment.72

It must appear that the judgment was prejudicial," hen

a good defense available to the applicant“ unless the judgmei

i'ace,7° though where such invalidity was not patent, one was

and the existence of a meritorious defense.

Kochman v. O'Neill, 202 III. 110. Under the

evidence a default Judgment was set aside

though sheriff returned due service. Parker

v. Van Dorn Iron Works, 23 Ohio Circ. R.

444.

Recitals of due service held controlled by

the record and to show non-service render

ing the judgment void in a direct proceed

ing. State v. Dashieil [Ten Civ. App.] 74

S. W. 779.

61. Patterson v. Yancey, 97 Mo. App. 681.

See. also. post, i 8, Collateral Attack; and

Former Adjudication, 2 Curr. Law. 60, 67.

62. Motion on that ground denied. Cana

dian & A. M. & '1‘. Co. v. Clarita L. 8: 1. Co.,

140 Cal. 672, 74 Fee. 801.

83. Custer v. Harmon, 105 Ill. App. 76.

Evidence held sufficient to Justify opening

judgment by confession. Provident B. 8: L.

Ass'n v. Cressweil, 204 Pa. 105.

64. A notice of motion to take judgment

for money under Code 1887, 5 9211, takes the

place of both writ and declaration. Notice

held insufficient in not allowing the 15 days

as required. Tench v. Gray [Va.] 46 S. E.

287. Entry of confessed Judgment under

particular contract: the contract must be

made a part of the record. Weaver v. Mc

Devitt, 21 Pa. Super. Ct. 597. To warrant

opening a Judgment by confession on con

tract permitting entry of judgment on affl

davit stating the amount due. the defendant

must furnish evidence sufficient to raise a

substantial doubt as to the correctness of

the amount so stated. Duquesne Brew. Co. v.

Thomas [1321.] 56 Atl. 421.

05. Judgment by agreement with next of

friend set aside as improvident as to the

minor. Day v. Johnson [Tex. Civ. App.] 72

S. W. 426.

66. East Tenn. Land Co. v. Leeson [Mass.]

69 N. E. 351.

67. The objection should be raised before

the confirmation of the default. Baham v.

Stewart. 109 La. 999.

68. Klinesmlth v. Van Bramer, 104 Ill.

App. 384. As that an amended judgment was

void because made ex parte and at a sub

sequent term, since the defendant therein

had an adequate remedy at law by offer

ing the original judgment in evidence in the

action based on the amended judgment.

Hoover v. Bartlett, 42 Or. 145. 70 Pac. 378.

Under the facts the court refused to open de

fault (Field v. Heckman [Wis] 95 N. W.

377); as where it was claimed that the pinin

tii'f in the judgment action had assigned the

cause of action to anoiht

v. Bernard, 97 Mo. App.

00. Osborn v. Leach,

v. Mastin, 98 Mo. App.

B. V. R. Co. v. Driskiil

S. W. 997. That cause c

by limitations is not alo

tion. McDaniel v. Town:

70. Consldine v. Lee, 1

default will not be open

up a new affirmative d

answer being a mere g4

man v. London. 96 Mo. 1

71. Rendering final 1

the complaint on a hear

ment of a receiver is ar

(lining the judgment [2

St. § 6158]. Motion held 1

which to base a vacatio

32 Wash. 154, 72 Pac. 10‘

nesses is not within Co

Erichson v. Sidio. 76 Am

72. Code Civ. Proc. 5

ware Co. v. Klippert [Ka

'78. Motion to vacate c

ice of process, the judg

the defendant under a.

nied, there having been n

it against applicant. Li

App. Div. [N. Y.] 294.

such a showing the mere

to place the cause on the

justify vacating the defa

by v. St. James Orphan .

W. 155. One holding a

trust cannot sue to set :

rem because he had not

suit. Uehlein v. Burk. 1

74. To justify vacatior

show a valid defense.

[Iowa] 97 N. W. 86; Cha

Tex. Civ. App. 424; W11:

Ill. App. 281. Code. N; 40

of showing. Culbertson

97 N. XV. 99. The petitit

such a defense as that th

ed to pass upon it. Br

[N. J. Eon] 56 Atl. 303.

filed with the motion to

that the note sued on

stamped presents no defe

syth, 205 Pa. 466.

75. Cooley v. Barker

7’6. August Kern Ba

Freeze [TexJ 74 S. W.

appointment of a. guardi

infant defendant a de

shown. “'eiss v. Coudr

W. 730.



‘2 Cur. Law. JUDGMENTS § 7E. 591

cause must be shown." To entitle one to equitable relief against a default judg

ment, it must appear that he has a meritorious defense, that he has no adequate rem—

edy at law, and that the default was not due to any neglect on his part.“ Subse

quent matters rendering enforcement inequitable will justify a vacation only when

necessary for the protection of the adverse party.so Available means of averting the

taking of judgment must have been pursued."1 An invalid extension of time to an

swer is no protection."2

The discretion of the court ultimately controls."

(§ 7) D. Parties applicant and opposed—A legal successor of a party may

apply,“ or a third person defrauded by a collusive judgment.“ A judgment void

on its face may be vacated on application of a person irrespective of his interest ;'°

if, however, the judgment is only in rem, a defendant who had parted with his

interest cannot move to set it aside."

All the parties to the original action should be made parties to the action to set

aside the judgments," including a subsequent transferee of the land attempted

to be sold under the void judgment."

(§ 7) E. Relief grantable.—Relief against fraud will be such as the facts

and justice require.”

Conditions may be imposed," but not where the judgment was procured by

fraud," or where the judgment, a default, should not have been granted." Judg

ment may be retained and merely opened.“

stricken off when relief is prayed on equitable grounds.”

must be confined to that which the statute authorizes.“

dental to vacation and leave to appear."

77. A justice of the peace had entered a

continuance after he had lost jurisdiction but

his docket did not show it. True v. Menden

hall [KanJ 73 Pac. 67.

78. Lasswell v. Kitt [N. M.] 70 Pac. 561.

79. Koehler v. Reed [NebJ 98 N. “7. 380.

80. Laramie Nat. Bank v. Steinhoff [Wyo.]

73 Pac. 209.

81. Failure to have applied for a contin

uance on the ground of absence of parties

and attorneys will bar relief. Aultman v.

ngbee [Tex. Civ. App.] 74 S. W. 955. Fall

ure to answer when he might to prevent de

fault. Lasswell v. Kitt [N. M.] 70 Fee. 561;

Dorwart v. Troyer [Neb.] 96 N. W. 116.

82. Erroneous extension of time to an

swer out of term is not an excuse. Deerlng

Harvester Co. v. Thompson, 116 Ga. 418.

83. Sufficiency of evidence to justify open

ing confessed Judgment. Zartman v. Spang

ler. 21 Pa. Super. Ct. 647; Cabanne v. Maca

dras, 81 Mo. App. 70: O'Brien v. Leach. 139

Cal. 220, 72 Pac. 1004; Snively v. Fisher, 21

Pa. Super. Ct. 56; Calvert, W. & B. V. R. Co.

v. Drlsklll [Tex. Civ. App] 71 S. W. 997;

Chllds v. Ferguson [Neb.] 93 N. W. 409: Deer

lng Harvester Co. v. Thompson. 118 Ga. 418:

“'elch v. Mastin, 98 Mo. App. 273. 80 held in

a. proceeding to set aside a compromise judg

ment and the discretion properly exercised.

Watts v. Bruce [Tom Cir. App.] 72 S. W. 258.

Refusal to open plaintiff's default held not an

abuse of discretion. Crane v. Sauntry

[Minn] 96 N. W. 794.

84. Default against school trustee open

ed on application of new board. Queal v.

Bulen, 89 Minn. 477.

85. As where the husband confessed

judgment in favor of his brother the wife

held entitled to have an issue determined

Defaults should be opened and not

Relief in inferior courts

Time to answer is inci

whether the Judgment was based on a con

sideration and confessed to defraud her.

Waterhouse v. Waterhouse, 206 Pa. 433.

80. Winrod v. Wolters [Cal.] 74 Pac.

1037.

87. Browne v. Palmer [NebJ 92 N. W.

315.

88. Tereba v. Standard Cabinet Mfg. Co.

[Ind. App.] 68 N. E. 1033.

89. Frankel v. Garrard, 160 Ind. 209.

00. The action under Gen. St. 1894, § 5434

is of an equitable nature. Geisberg v.

O‘Laughlin, 88 Minn. 431.

91. As an immediate filing of the plead

ing and an early trial. Chicago v. English,

198 111. 211. . Term held reasonable. Id. Re

quiring payment of counsel fee. Randell

v. Shields, 80 App. Div. [N. Y.] 625. Propor

tion of taxes and costs imposed on setting

aside tax judgment. State v, Dashiell [Tex.

Civ. App.] 74 S. W. 779. Application grant

ed but attachment allowed to stand. In re

Warthman [DeL] 55 At]. 6.

82. Rauer's L. & C. Co. v. Gilleran, 138

Cal. 352. 71 Fee. 445.

03. As where counsel was in attendance

in another court as a witness under sub

poena. Hopkins v. Meyer, 76 App. Div. [N.

Y.] 865.

04. The judgment may be permitted to

stand as security. Applied to New York

Municipal Court. Long Branch Pier Co. V.

Crossley, 40 Misc. [N. Y.] 249.

05. Davidson v. Miller, 204 Pa. 223.

96- Power to vacate judgment and grant

a. new trial does not authorize a vacation and

entry instead for the adverse party. New

York Municipal Court. Insky v. Chatkoff,

84 N. Y. Supp. 253.

07. Headdings v.

[N. Y.] 592.

Gavette. 85 App. Div.
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Injunction or other relief from jutlgmenis.-Equii_v will enjoin an inequitable

use of” or the enforcement of a common law judgment" where the court had not

jurisdiction of an equitable defense1 or for the purpose of set off, the judgment

creditor being insolvent,2 or to remove it as a cloud,3 but not because it appeared

on the {ace of the pleading that the action was barred by limitations.‘

(§ 7) F. Modes of procedure—Remedies against judgments not void on the

face of the record originated in equity, but have been adapted by many statutes

in proceedings by motion or action. The statutory remedy by motion, when ap—

plicable,“ is generally to be pursued rather than an independent action or suit,‘ for

while statutory and equitable remedies may concur and be cumulative,’ the

statutory remedy is a legal remedy which will, if adequate, defeat equitable re

lief.” Ignorance of new facts until the statutory remedy was barred will invoke

equity.“ Motion will reach judgments void on the face of the record.1° In Georgia.

it will reach only such.11 A motion in the nature of a writ of error coram nobis

will not lie to vacate a. judgment on the ground of want of jurisdiction, where the

question was not raised on the trial.“ In Nebraska, a proceeding by petition is

appropriate when the judgment is not void but voidable.“

A court may enjoin the use of a judgment of another court of concurrent

jurisdiction“ unless the statute otherwise provides." A federal court sitting in

equity has jurisdiction to enjoin a judgment as unconscionable against a nonresident

98. An agreement between debtor and

creditor to submit claims including a judg

ment to arbitration construed and held to in

clude a. submission and discharge of the

judgment. Jones v. Thomas [Wis.] 97 N.

W. 950.

00. As where it was entered after writ

ten agreement not to take advantage of de

lay in appearance. Brooks v. Twitchell. 182

Mass. 443. Remedy against judgment

against garnishee held to be by appeal and

not by suit to enjoin enforcement. Eidemil

ler v. Elder, 32 Wash. 605, 73 Pac. 687.

1. Headlsy v. Leavitt [N. J. Err. & App.]

55 Atl. 731.

2. Norton 1. Wochler [Tex. Civ. App.] 72

S. W. 1025; Commercial State Bank v. Ket

chum [Neb.] 96 N. W. 614.

8. Action to cancel a void judgment as a.

cloud on title is not governed by Code, §§

4091-4094. Iowa 8. & L. Ass'n v. Chase, 118

Iowa, 51.

4. The objection being available by ap

peal or writ of error. Patterson v. Yancey,

97 Mo. ADD- 681.

5. That the judgment relied on as evi

dence was subsequently vacated is not

ground for setting aside the judgment in

the action on motion. Code, 5 195 providing

for setting aside judgments on the ground of

excusable neglect does not apply where the

defendant answered and was represented by

counsel. Peoples v. Ulmer, 64 S. C. 496.

6. Phelps v. Western Realty Co. [Minn.]

94 N. W. 1085.

The remedy by motion while ordinarily

preferable to relieve against an attorney's

negligence will be rejected in favor of action

where the infected judgments and orders

are numerous and the relief grantable on

motion inadequate. Reich v. Cochran, 41

Misc. [N. Y.] 621.

7. The remedy provided by Code, 5 662, is

concurrent. Default judgment set aside.

MncCall v. Looney [Neb.] 96 N. W. 238.

Equity has jurisdiction to vacate a. void

judgment on apparent lien on title. Code.

§§ 4091-4094, do not preclude equitable relief

in cases not covered by such provisions.

nga. Sav. & Loan Ass'n v. Chase. 118 Iowa.

8. Legal remedy must be pursued.

cey v. Racey [Okl.] 73 Pac. 305;

Hig'snn [Utah] 72 Pac. 180.

9. 2 Ballinzer’s Codes & St. §§ 5153, 5151;.

State v. Superior Court. 31 Wash. 53, 71

Pac. 740. As where by reason of the facts

the plaintiff was unable to discover the

fraud until after the legal remedy was

barred. Ds Garcia v. San Antonio &: A. P.

R. Co. [Tex. Civ. App.] 77 S. W. 275.

10. As for want of proof of service of the

process. Stai v. Sheldon, B7 Minn. 271.

11. The statute so providing is not mere

ly declaratory. Vi'illiams v. O'Neal [Ga]

45 S. E. 978. That the petition failed to

state defendant’s residence cannot be raised

after judgment. Tietjen v. Merclmnts' Nat.

Bank, 117 Ga. 501.

12. Hadley v. Bernero [Mo. App.] 78 8.

W. 64.

13. The remedy to vacate a default judg

ment procured by fraud is by petition and

summons under Nob. Code Civ. Proc. § 6011

subd. 4. Gutterson v. Meyer [Neb.] 94 N.

“I. 969; Baldwin v. Burt [Neb.] 96 N. W.

401.

14. As a. superior court of one county

the judgment of a superior court of anoth

er county. Allis v. Hall [Conn.] 56 At]. 637;

Noerdlinger v. Huff, 31 Wash. 360, 72 Pac.

73.

15. Iowa Code, § 4364, requires the action

to be brought in county of rendition. In

case of a justice’s judgment the suit must

be brought in the county where the tran

script, was recorded. Brunk v. Moulton

Bank [Iowa] 95 N. W. 238.

Texan The court of the county of ren.

dition alone has jurisdiction to restrain its

enforcement. Aultman v. Higbee [Tex_ Civ.

App_] 74 S. W. 955.

Ra

Baer v.
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defendant, though the statute of the state wherein the judgment was rendered

provided a remedy at law.16 Since a justice of the peace is without jurisdiction to

set aside a judgment rendered before him," the action may be brought in the court

wherein the transcript of the judgment is recorded."

The equitable remedy may be lost bylaches or limitations."

The vacation should be had only on notice20 which may be in general terms.“

Everything necessary to support the opening should be shown,22 hence, a copy

of a proposed pleading" or its equivalent“ should be annexed or set out. In an

action to avoid a default judgment, for want of service of process, the petition

must deny the existence of the facts recited in the sheriff’s return." The petition

for equitable relief must show that equity can afford relief," and it must appear

that the judgment was prejudicial and oppressive.“

Verification“ or an aifidavit of merits, if necessary,” should be positive as

to matters within applicant’s knowledge.lo
Affidavit of merits is not necessary

where the default should be set aside as a matter of right.“

Consent to open a decree should be in writing."

The merits of the action cannot be determined on the application.” Only

the papers on which the motion to vacate is based can be considered.34

A motion to open a default is not a bar to a motion based on new facts sub

sequently discovered."

16. Neb. Code. i5 602-611, provide a cumu

lative remedy. National Surety Co. v. State

Bank [0. C. A.] 120 Fed. 593.

17. Frankel v. Garrard, 160 Ind. 209.

18. In Washington in the superior court

[2 Ballinger's Ann. Codes & St. J 5136].

Noerdlinger v. Huff, 31 Wash. 360, 72 Pac.

73. In Indiana the circuit court. Frankel

v. Garrard. 160 Ind. 207. In Iowa in the dis

trict court. Brunk v. Moulton Bank [Iowa]

95 N. W. 238. The supreme court having

Jurisdiction to enJoin though not to set

aside a judgment of a municipal court of

the city of New York because void. John

son v. Manning. 75 App. Div. [N. Y.] 285.

1!). Complainant held not guilty of laches.

Brooks v. Twitchell, 182 Mass. 443. Defend

ant held not guilty of laches in applying for

relief against a default Judgment. Strow

bridge v. Miller [Neb.] 94 N. W. 825. Lim

itations of real actions applies in an action

to recover land sold under void tax Judg

ment and not the limitation of proceedings

to set aside Judgments. Green v. Robertson.

30 Tex. Civ. App. 236. Tex. Rev. St. 1895.

art. 3358, applies. State v. Dashiell [Tex.

Civ. App.] 74 S. W. 779. In Indiana under

Burns' Rev. St. 1901. 5 399, the action is

barred after two years. Tereba. v. Standard

Cabinet Mfg. Co. [Ind. App.] 68 N. E. 1033.

More neglect to act against a- void Judg

ment until an attempted enforcement is not

such laehes as will bar a proceeding to en

Joln. Cooley v. Barker [Iowa] 98 N. W. 289.

20. The objection cannot be raised for the

first time after a trial on the merits and re

versal on appeal. Objection to vacation of

default Judgment against co-maker of the

note sued on. Weston v. Citizens' Nat. Bank.

84 N. Y. Supp. 743.

21. O'Brien v. Leach. 139 Cal. 220.

22. Childs v. Ferguson [Neb.] 93 N. W.

409. Allegations of mistake and excuse held

sufficient. MacCall v. Looney [Neb.] 96 N. W.

238.

28. Schumpp v. Interurban St. R. Co., 81

App. Div. [N. Y.) 576; Meyer v. New York,

Cur. Law, Vol. 2—38.

80 App. Div. [N. Y.] 584: Childs v. Ferguson

[Neb.] 93 N. W. 409; Waters v. Raker [Neb.]

96 N. W. 78.

24. Court may take affidavit in lieu.

Wheeler v. Castor, 11 N. D. 347. In divorce

after personal service a. mere statement of

"a good defense" held insufficient. Maguire

v. Maguire. 75 App. Div, [N. Y.] 534.

25. Baham v. Stewart. 109 La. 999. Suf

ficiency of petition in suit to amend. Mullins

v. Rieger. 169 M0. 531.

26. Estes v. Timmons [0kl.] 73 Fee. 303.

M. Sufficiency oi‘ petition for relief. Van

Every v. Sanders [Neb.] 95 N. W. 870.

28. Petition to open default dismissed for

want of verification and failure of petitioner

to appear. Smothers v. Meridian Fertilizer

Factory. 137 Ala. 166, 33 So. 898.

29. If the moving papers on a motion to

vacate a default Judgment show a meritorious

defense or cause of action the necessity for

an amdavit of merits is a. question for the

court. Crane v. Snuntry [Minn] 96 N. W.

794. Affidavit of merits is essential to a suit

to set aside a. Judgment. reciting that defend

ant though not cited answered but defaulted

on the trial, on the ground that the attorney

was without authority to appear. Chambers

v. Gallup, 30 Tex. Clv. App. 424.

80. Verification by the attorney on in

formation and belief is insufficient where the

ground was want of personal service of pro

cess. Smothers v. Meridian Fertilizer Fac

tory, 137 Ala. 166.

81. As where plaintiff's attorney errone

ously returned the answer. American Audit

Co. v. Industrial Federation, 84 App. Div.

[N. Y.] 304.

32. A Judgment of divorce cannot be set

aside on oral consent [Code. i 426]. Greer v.

Greer, 25 Ky. L. R. 1247. 77 S. W. 703.

88. Bradley v. McPherson [N. J. Eq.] 56

Atl. 303.

34. Zeltner v. Henry Zeltner Brewing Co.,

83 N. Y. Supp. 368.

85. Sutherland v. Mead, 80 App. Div. [N.

Y.] 103.
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Proceedings by petition under a statute have been regarded as part of the

main action and reviewable with it," but defects in an affidavit must be assailed

below."

§ 8. Collateral attack. What is collateral.——A motion in the trial court”

or an action to set aside a judgment on the ground of fraud is not a collateral

attack thereon,” though brought while an action on the judgment was pending ;‘°

but to question the validity of the judgment in proceedings to revive,“ or to

impeach it in defense to an attempt to enforce it,“ or to set aside a. fraudulent

transfer by the debtor,“ or a suit to obtain another and independent judgment

which will destroy the effect of a former judgment,“ is a collateral attack against

the latter.

Grounds.—If regular on its face, a judgment cannot be attacked between the

same parties,“ but may be if void on its face,“ as for defect," or uncertainty of

parties,“ or want of sufficient service of process or publication in lieu thereof,“

or want of record facts on which to support the judgment," or if fraud entered

into its procurement.“

court or its officers.”

36. That the proceedings under 2 Bal

linger's Ann. Codes & St. §§ 5153, 6158, to

vacate a. judgment were docketed by the

clerk as though a separate action will not

make it such but they will be considered as

though brought in the original action, and

can be reviewed on appeal from the original

judgment. State v. Superior Court, 31 Wash.

53, 71 Pac. 740.

87. Headdings

[N. Y.] 592.

38. Stai v. Selden, 87 Minn. 271; Graham

v. Loh [Ind. App.] 69 N. E. 474.

30. Frankel v. Garrard. 160 Ind. 209. An

action in the district court to set aside a

justice's judgment is a direct proceeding.

Carpenter v. Anderson [Tex. Civ. App.] 77 S.

W. 291.

40. People v. McKelvey [Colo. App.] 74

Pac. 533.

41. Haupt v. Simington, 27 Mont. 480, 71

Pac. 672.

42. Frawley v. Pennsylvania Casualty Co.,

124 Fed. 259. As in an action in aid of exe

cution. Morley v. Stringer [Mich.] 95 N. W.

978. That the claim in judgment was cham

pertous cannot be raised in garnishment un

der the Judgment. Kerr v. Kennedy, 119

Iowa. 239. In an action to recover costs

awarded by a. judgment it is not a defense

that the costs were waived. Maxwell v.

Qulmby. 90 Mo. App, 469. An intervention in

a suit to foreclose a. mortgage executed un

der order of the probate court for the pur

pose ot setting up lack of jurisdiction to

so order is a collateral attack. Stambach

v. Emerson, 139 Cal. 282, 72 Pac. 991. Ques

tions relating to the validity oi! a decree di

recting a. foreclosure may not be raised by

objections to confirmation of sale. Central

Trust Co. v. Peoria. R. Co. [C. C. A.] 118 Fed.

80. Attempt to set up a defense to an ac

tion on the judgment which should have been

placed in the original action. Tllton v.

Goodwin. 183 Mass. 236.

v. Gavette, 86 App. Div.

48. Budlong v. Budlong [Wash] 73 Fee.

783.

44. Where the former judgment declared

a trust terminated a subsequent action to

declare it in {Oreo is a collateral attack.

Spencer v. Spencer. 31 Ind. App. 321. A suit

The fraud must be that of the adversary, not of the

in the circuit court to enjoin the collection

of a. school tax held not a. collateral attack

on the judgment of the county court direct

ing an election for the establishment of the

school. Waring v. Bertram, 25 Ky. L. R.

307. 75 S. W. 222.

45. Miles v. Ballantino [Neb.] 93 N. W.

708; Graham v. Loh [Ind. App.] 69 N. E. 474:

Banking House v. Dukes [Neb.] 97 N. W. 805;

National Bank v. Home Security Co.. 65 Kan.

642, 70 Pac. 646; Noerdlinger v. Hunt, 31

Wash. 360, 72 Pac. 73.

40. Inhabitants of Winslow v. Inhabitants

of Troy, 97 Me. 130; Tremblay v. Aetna Life

Ins. Co.. 97 Me. 547; Wilson v. Lubke. 176 M0.

210. Divorce decree. Inhabitants of Wins

low v. Inhabitants of Troy, 97 Me. 130; Spen

cer v. Spencer, 31 Ind. App. 321. Applied

to foreign judgment. Old Wayne Mut. Life

Ass'n v. Flynn, 31 Ind. App. 473.

47. Real party in interest not made a par

ty. A judgment for taxes against the heirs

of a former owner is not binding on his

grantee not a party and without notice of

the suit. Green v. Robertson, 30 Tax. Civ.

App. 236. Rendition of judgment against

corporation after dissolution. In re Stewart,

39 Misc. [N. Y.] 275; Holmes v. Columbia Nat.

Bank [Neb.] 97 N. W. 26.

48. That the judgment was against the

defendant giving his initials only, it nowhere

appearing in the record that he was known

by any other name does not render it in

valid and subject to collateral attack. Vick

born v. Pollack [Mich.] 95 N. W. 576.

40. Code'Civ. Proc. 5 602, subd. 3. applies

only to judgments voidable tor irregularity.

Baldwin v. Burt [Neb.] 96 N. W. 401. In

case of constructive service as provided in

Rev. St. 1899, 5 670 if the return falls to

show that a copy of the petition was also

left a. default judgment thereon is void.

Feurt v. Caster. 174 M0. 289. Service held

insufficient to conifer jurisdiction. Thornin

v. Prentice [Iowa] 96 N. W. 728; Earnest v.

Glaser [Tex. Civ. App.] 74 S. W. 605.

50. An amendment of the judgment roll

by inserting additional findings after prop

erty had been sold under the original judg

ment is a jurisdictional detect. Muller v.

Naumann, 85 App. Div. [N. Y.] 387.

_,__n_-i
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Judgments cannot be collaterally attacked for mere irregularities of pro

cedure which at most render them voidable.“ or errors of law,“ or because the

jurisdictional facts are imperfectly set out," nor can a recorded justice’s judg

ment be attacked for insufficiency of the transcript.“

A default judgment is no more subject to collateral attack than any other

judgment."

A collateral attack on a foreign judgment does not deny full faith and credit."

The rules against collateral attack apply to courts of limited jurisdiction if facts

invoking it appear of record," and to inferior jurisdictions which show requisite

jurisdictional facts.“

Right to attach—It is not necessary that objection should have been made

to the service,“1 or relief sought against the judgment,“ or a meritorious defense

be shown.”

A third person summoned in supplementary proceedings may show that the

judgment is void.“

Jurisdiction is presumed favor of superior courts whether of limited“ or

61. A stipulation that the same judge

should retry the cause is not evidence of

fraud or collusion. Bohannon v. Tarbln. 25

Ky. L. R. 515, 76 S. W. 46. When presented

as claims against a bankrupt's estate it may

be shown that they were collusively con

fessed to defraud oth'er creditors. Chandler

v. Thompson. 120 Fed. 940. Fraud in the

allowance of claims by the commissioners is

not ground for collateral attack on the de

cree of the probate court based on such al

lowance. Judge of Probate v. Lee [N. H.]

56 Atl. 188. A mere allegation that the suit

was brought in one state to avoid the laws

of another state is insufficient. Hudson

Kimberly Pub. Co. v. Young, 90 Mo. App.

605.

52. Bonner v. Gorman [Ark.] 77 S. W. 602;

Graham v. Loh [Ind.] 69 N. E. 474.

58. School Dist. v. Kountze [Neb.] 92 N.

W. 597; Becker v. Studeman. 86 App. Div.

[N. Y.] 94; Banking House v. Dukes [Neb.]

97 N. W. 805. Applied to surrogate's decrees.

Sutherland v. St. Lawrence County, 42 Misc.

[N. Y.] 88. Disqualification of judge. For

est Conl Co. v. Doolittle [W. Va] 46 S. E.

238. Irregularities in service of process.

Muchmore v. Guest [Neb.] 96 N. W. 194.

Rendition of Judgment after debtor's death.

Robinett‘s Adm'r v. Mitchell [Va] 46 S. E.

287. Non appointment of a guardian ad

litem. Court also held to have jurisdiction

of the subject matter and persons. Myers v.

Pedigo. 24 Ky. L. R. 1923. 72 S. W. 734. Be

cause the court sua sponte after term cor

rected the judgment. Groton Bridge & Mfg.

Co. v. Clark Pressed Brick Co., 126 Fed. 552.

Invalidlty of a reference. McLeod v. Gra

ham, 132 N. C. 473. Invalidity of a receiv

er's appointment. Powell v. National Bank

[Colo. App.] 74 Pao. 536. An order directing

a receiver to pay a judgment against him

cannot be attacked on the ground that the

appointment was invalid. Painter v. Paint

er, 138 Cal. 231, 71 Pac. 90. A judgment of

the circuit court impeaching the validity of

s will is not subject to collateral attack

because some of the beneficiaries were not

before the court on the appeal from the pro~

bate court [Ky. Rev. St. 1899, N 4850, 4859,

4861. 4862 provide a remedy in such case].

Bohnnnon v. anbin, 25 KY. L. R. 515, 76 S.

W. 46. Transmission of the original order

transferring the cause on account of dis

qualification of the court instead of a certi

fied copy. Finley v. Chamberlin [Fla] 35

So. 1. -Absence of findings. Cizek v. Cizek

[Neb.] 96 N. W. 657. That the judgment con

fessed was without the affidavit of authority

to confess the judgment or that the state

ment was insufficient. St. John Wood-Work

ing Co. v. Smith, 89 App. Div. [N. Y.] 848.

1524. Ruppin v. McLachlan [Iowa] 98 N. W.

55. Recital of disqualification of judge as

ground of jurisdiction of the court to which

the cause was transferred. Finley v. Cham

berlln [Fla] 35 So. 1.

50. Cole v. Potter [Mich] 97 N. W. 774.

51. Ruppin v. McLachlan [Iowa] 98 N. W.

153. .

68. Fraudulently decaying party into

jurisdiction. Jaster v. Currie [Neb.] 94 N.

W. 995.

69. Probate decrees. Hadley v. Bour

deaux [Minn.] 95 N. W. 1109; Ewing v. Malli

son, 65 Kan. 484, 70 Pac. 369. Applied to

surrogate's appointment of a personal repre~

sentative. Tanas v. Municipal Gas Co.. 84

N, Y. Supp. 1058.

60. The rules of collateral attack apply

to lulflce’l judgments (Burns v. Barker [Tex

Civ. App.] 71 S. W. 328); to common pleas

and justice's judgments (Plains Township's

Appeal, 206 Pa. 656). Objection non resi

dence of parties (Cole v. Potter [Mich.] 97

N. W. 774).

01. Frawley v. Pennsylvania Casualty Co.,

124 Fed. 259; Jaster v. Currie [Neb.] 94 N. W.

995. He need not first appear specially to

quash the service of process where he was

brought within the jurisdiction by fraud.

Jaster v. Currie [Neb.] 94 N. W. 995.

02. The judgment debtor need not first ap

ply to have the judgment set aside. Rice v.

Allen [Neb.] 95 N. W. 704.

63. Statute requiring such showing (Code

Civ. Proc. 9 602) applies only when affirma

tive relief is sought. Baldwin v. Burt [Neb.]

96 N. W. 401.

64. Judgment obtained against a corpora

tion after its dissolution. In re Stewart.

99 Misc, [N. Y.) 275.

as. Probate Court. Saloman v. Winoox‘s
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general jurisdiction,” unless the record itself dispels it ;" but not in favor of

interior" or special ones.” The same presumptions favor federal courts as are

indulged in favor of the state courts of record."

Thus, it will be presumed that proper service of process was had,’1 or that

a person not a party to the record voluntarily appeared," and that attorneys

had authority to appear" and compromise,“ that a continuance had been had

where the record shows that the hearing was had at a later date than the day of

return." Even in favor of a justice’s judgment, it is presumed that the excess

above the jurisdictional amount was interest,“ and that the server of process

had authority." This presumption prevails over an inference from the judge's

minutes." If the existence of jurisdictional facts was determined in the action, it

cannot be raised collaterally." It may be disproved where fraudulently made to

appear80 or if collateral to the merits and involving no retrial of them.81 Recitals

in a superior court’B judgment may not be controverted as a general rule, nor those

of inferior courts which involve a retrial of the merits."

Estate, 104 Ill. App. 277; Hadley v. Bour

deaux [Minn.] 95 N. W. 1109.

Applied to probate judgments. In re Da

vison's Estate IMO. App.] 73 S. W. 373.

Justice courts are superior. Recital of

due service overcomes an attack that it was

on Sunday. Burns v. Barker [Tex Civ. App.]

71 S. W. 328. On collateral attack it cannot

be shown that deceased was not a. resident

of the surrogate’s county and without ju

risdiction to appoint the plaintiff adminis

trator. Van Gaasbeek v. Staples, 85 App.

Div. [N. Y.] 271. Applied to order of ap

pointment of a guardian. Beardsley v.

Thomas [Tex. Civ. App.) 72 S. W. 411.

68. Meddis v. Kenney, 176 Mo. 200; Hodges

v. Brice [Tex. Civ. App.] 74 S. W. 690; Mes

nager v. De Leonie, 140 Cal. 402, 73 Pac. 1052;

Johnson v. Friant, 140 Cal. 250, 73 Pac. 993.

Silent as to process. Northington v. Reed.

25 Ky. L. R. 35a, 75 S. W. 206; Miller v.

Farmer's Bank. 25 Ky. L. B. 373, 75 S. W.

218. The affidavit for an attachment will be

presumed to have been made though the rec

ord is silent. Eitonhead v. Allen [0. C. A.)

119 Fed. 126. That one not originally a party

but impleaded by answer had appeared, the

journal entry so reciting, though record was

silent. National Bank v. Home Security C0..

65 Kan. 842, 70 Pac. 646. Indorsements on a

judgment though incomplete held sufficient

to support presumption that published serv

ice was had. Talbot v. Roe, 171 M0. 421.

87. Haupt v. Simington. 27 Mont. 480, 71

Fee. 672; Finley v. Chamberlin [Fla.] 35 So. 1.

68. County court in New York. Special

proceedings. In re Baker, 178 N. Y. 249.

Justice of the peace must show it on face

of his proceedings. Garrett v. Murphy, 102

Ill. App. 65. When the proceedings are reg

ular on the face even these may be so aided.

Presumed that court continued in session

until the date of trial. Levadas v. Beach, 117

Ga. 178.

69. Court of general jurisdiction exercis

ing special powers. Glos v. Woodwurth, 203

Ill. 480.

70. Bracken v. Milner, 99 Mo. App. 187.

71. Northington v. Reed. 25 Ky. L. R. 354,

75 B. W. 206. Where it appears that a. debtor

sued out n certiorari complaining of a. judg

ment in garnishment proceedings. it will be

presumed that he was a party thereto unless

the record SlIOWS the contrary (Lampkin v.

Northington, 115 Ga. 989; Mott v. Ft. Edward

Waterworks Co., 79 App. Div. [N. Y.] 179).

though no service is shown (Miller v. Farm

er‘s Bank. 25 Ky. L. B. 373, 75 S. W. 218).

72. National Bank v. Home Security 00..

65 Kan. 642, 70 Pac. 646.

73. Such presumption is stronger in a col

lateral than in a. direct proceeding. Heath

v. Miller, 117 Ga. 854.

74. Hartford Fire Ins. Co. v. King [Tex

Civ. App.] 73 S. W. 71.

78. Particularly after the lapse of 30

years, rights having been acquired under

the judgment. Heath v. Miller. 117 Go. 854

76. And that. the rate was stipulated in

the contract and legal at the time of making.

Smith v. Ridley, 30 Tex. Civ. App. 158.

77. Noerdlinger v. Huff, 31 Wash. 360, 72

Pic. 73.

78. The judge's minutes cannot be resort

ed to in collateral proceedings to show er

ror or mistake as that the judgment was

rendered in vacation and that no adjourn

ment had been had. Bracken v. Milner, 99

Mo. App. 187.

79. McClure v. Psducah Iron (30.. 90 Mo.

App. 567.

80. Where the provision of the contract

sued on and which gave the justice jurisdic

tion was forged, the defijndant not appearing

may collaterally impeach the judgment by

oral evidence of the facts. Cooley v. Barker

[Iowa] 98 N. W. 289.

81. Last residence of a decedent.

v. Mafiison, 65 Kan. 484. 70 Pac. 369.

And see Oathy v. Secor [Iowa] 94 N. W.

571; Tremblay v. Aetna Life Ins. 00., 97 Me.

547.

82. The order in supplementary proceed

ings reciting the jurisdictional facts is pre

sumptive evidence of their existence. Lisner

v. Toplltz, 86 App. Div. [N. Y.] 1; Talbot v.

Roe. 171 M0. 421. Evidence held insufl‘lcient

to overcome presumption of service from re

citals in judgment. Ballard v. Way [Wash]

74 Pac. 1067. That the process was served

on a. legal holiday cannot be raised collater

ally. Burns v. Barker [Tern CIV. App.) 71

S. WV. 323. As to service of process or pre

sumed to be true. McKibben v. McKibben,

139 Cal. 448, 73 Fee. 143. On a motion the re

citals as to service of process may be con

troverted. Ricaud v. Alderman, 132 N. C. 62.

A recital of appearance by all parties by at

Ewing
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§ 9. Liam—The judgmt must be properly docketed and indexed."

The certificate of lien permitted to be filed in Connecticut need not accurately

describe the debtor’s precise interest in the realty sought to be affected,“ and that

it was insufficient as to some parcels of

parcels.“

land will render it invalid as to other

Statutes requiring the issuance of an execution to preserve the lien on realty

apply to justices’ judgments docketed in a

have been delivered to the sherifi, the mere issuance being insuflicient."

issued, the lien is lost."

court of record,“ and the execution must

If not so

The lien attaches immediately on loss of an exemption right.“ The judgment

lien relates back to the date of a statutory lien sued on.“ Jum'or judgments are

liens against the property in the hands of a subsequent purchaser of the debtor’s

equity of redemption from“ sale under a senior judgment.n

A leasehold estate is subject to a judgment lien,"2 as is a testamentary devise,"

and fixed and definite rights under'a testamentary trust.“

Priority of a judgment lien is not affected by action on the judgment and

the recovery of a new judgment therein."

The limitations on judgment lien begin to run from the time of the ren

dition of the final judgment on appeal,” or from the time of the loss of the home

>tead exemption." The stay of execution

torneyn may be impeached by evidence in

a suit to annul the judgment and this though

a count in ejectment was joined. Mullins v.

Rieger, 169 Mo. 521. Applied to surrogate's

order of instructions. In re Bodkin’s Estate.

34 N. Y. Supp. 552. Recitals and proceedings

in the record do not save a foreign judgment

In personam from collateral attack for actual

want of Jurisdiction of the person. German

Say. 4': L. Soc. v. Dormitzer. 24 Sup. Ct. 221.

Recital held conclusive because confirmed by

other evidence. Mott v. Ft. Edward Water

Works Co., 79 App. Div. [N. T.] 179.

88. See ante. i 3. Judgment held sufll

cientiy indexed in docket. Fulkerson v. Tay

lor [Va.] 46 S. E. 309. Judgment against E.|

G. S. is a lien on the'property of Eleanor G.

S. The names being idem sonans and held

to charge a purchaser with notice. Green v.

Meyers. 98 lilo. App. 438.

84. Gen. St. 1902, 5 4149. In proceedings

to foreclose such lien the amount and nature

of debtor's interest will not be determined.

Ives v. Beecher. 75 Conn. 664.

85. Ives v. Beecher, 75 Conn. 564.

86- Hurd's Rev. St. 1901, c. 77, 5 1. Exe

cution must be issued within one year. Is

suance 01' an execution from the justice court

is not sufficient. Brockway v. Trinity M. E.

Church. 205 Ill. 238; Whitetord v. Hootman.

104 Ill. App. 562.

81. Tex. Rev. St. 1895. arts. 3289. 8290.

Schneider v. Dorsey [Tex.] 74 S. W. 526.

88. Purchaser held to take free from lien

[Saylcs‘ Rev. St. art. 3289. 3290]. First Nat.

Bank v. Adams [Tern Civ. App.] 72 S. W. 403.

2 Punch. Dig. art. 7005. The fact that debtor

was insolvent did not release the creditor of

his duty to issue an execution each" year.

Johnson v. Weatherford [Ten Civ. App.] 71

S. W. 789.

80. As on the abandonment of a home

stead. Smith v. Thompson, 169 M0. 558.

so. Boyer v. Webber, 22 Pa. Super. Ct. 86.

The judgment of the insolvency court de

claring the assignment for the benefit of all

on appeal will not suspend the operation

creditors relates back to the time of making

the assignment. Mengert v, Brinkerhoi‘t, 67

Ohio St. 472.

91. People'l Sav. Bank v. McCarthy, 119

Iowa, 586.

02. Ives v. Beecher, 75 Conn. 584. Judg

ment debtor held a mere conduit through

whom title was conveyed to a bona fide pur

chaser from a grantee of the debtor and the

judgment consequently not a lien on the

property. Gordon v. Cox [Tenn] 76 S. W.

925.

08. Civ. Code, N 1341, 671, 14 subd. 2.

Martinovich v. Marsicnno. 187 Cal.

Pac. 459.

04. Ives v. Beecher, 75 Conn. 567.

96. Springs v. Pharr, 131 N. C. 191. Lien

held superior to an attorney's lien. Teller v.

Hill [Colo. App.] 72 Fee. 811. Owner 0! land

awarded a judgment for damages in con

demnation held to have waived his equitable

lien. Southern R. Co. v. Gregg [Va] 43 S

E. 570. Partition decree directing applica

tion of co-tenant's share of proceeds in sat

isfying judgment liens against him held not

to remove lien of a judgment which was a

lien on such co-tenant's homestead: such

proceeds having been sufficient to satisfy

only a senior judgment. Smith v. Piper, 118

Iowa. 363. Mont. Comp. 8!. 1887, div. 5, I 707.

providing a judgment against a. railroad com

pany for personal injuries shall be a superior

lien on property within the state does not

apply to street railways. Cent. Trust Co. v.

Warren, 121 Fed. 323.

96. A judgment 0! the superior court in a.

lien for five years from the time o! amnnance

by the supreme court [Baliinger's Ann. Codes

St. 5! 5132, 6143, 5192]. Whitworth v. Mc

Kee. 32 Wash. 83, 72 Pac. 1046. Under Fla.

Rev. St. 1895, I 1972. the lien attaches as to

property attached in the action from the

time of the entry by the clerk or the circuit

court of the levy and a description 0! the

property in the lien book. Stockton v. Nat.

Bank [Fla] 34 So. 897.

364. 70
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of the statute," but proceedings to enforce the lien against the realty of the

deceased debtor, pending administration on his estate, arrests the statute.” After

expiration of the statutory life, the lien cannot be revived,1 nor will the issuance of

an execution extend the life of the lien.2

The lien is suspended by an order of cancellation, though the order is appealed

with a stay of proceeding-s.a The withdrawal of the certificate of a judgment from

the clerk’s oflice will not destroy the lien.‘ After the lapse of the statutory time

for junior judgment lienors to redeem from a sale under a senior judgment, their

liens are lost.‘

A purchaser of the land may remove an invalid lien of a judgment as a cloud

on his title,‘ and a correction nunc pro tunc so as to make it a lien constitutes a

cloud on the title of an intervening purchaser.’

§ 10. Suspension and revival.—The statute of limitations of revivor of actions

does not apply to proceedings to revive a judgment.. That suit on a judgment is

barred by limitations will not affect the right-to revive the judgment within the

statutory time? In Washington, the life of the judgment is coextensive with

the life of the lien." The limitations begin to run from the time of the rendition of

the judgment.“ An order directing the statement of account by the representa

tives of the deceased debtor before the judgment is dormant,12 and the commence

ment of proceedings to revive on the last day tolls the statute,“ as does a pending:

action on the judgment“ or a stay of execution.“ Where the issuance of an execu

tion is essential to the life of the judgment," if the execution is not properly docket

ed, the dormancy statute is not tolled."

Justices’ judgments docketed may be revived."

97. As on abandonment of the homestead.

Smith v. Thompson, 169 M0. 553.

98. Sublette v. St. Louis, I. M. 8r. S. R. Co.,

96 Mo. ADD. 113.

99. Lien obtained against realty under

Code, I 674, is not merged in a judgment

against his estate. In re Wiley's Estate, 138

Cal. 301, 71 Pac. 441.

1. It is not revived by the allotment of a

homestead after such tlme. Wilson v. Beau

fort County Lumber Co., 131 N. C. 163.

2. 2 Ballinger's Ann. Codes 8: St. § 5132.

Sale of the property after the expiration of

the lien is void, though the execution was is

sued before expiration. Hardin v. Day, 29

Wash, 664. 70 Pac. 118.

3. And a. purchaser at a judicial sale of

the debtor's land subject to certain men

tioned liens in which such judgment was not

included takes free from the lien thereof.

In re Coleman, 77 App. Div. [N. Y.] 496.

4. Certificate filed by probate judge [Code

1898. Q 1920, 1921]. Emrich v. Gilbert Mtg.

Co. [Ala] 95 So. 322.

5. Wood v. Rankin, 119 Iowa, 448.

6. As where the judgment was not dock

eted in the clerk's office on incorporation of

a part of the county wherein the land was

situate as a city under Code 1887. § 3570.

Wicks v. Scull [Va.] 46 S. E. 297.

7. Municipal court judgment docketed in

county clerk's office against the owner under

fictitious name. Bernstein v. Schoeni’eld. 81

App. Div. [N. Y.] 171.

8. School Dist. No. 34 v. Kountze [Neb.]

92 N. W. 597.

0. Sublette v. St. Louis, I. M. & S. R. Co.,

96 Mo. Am). 113.

10. l Hill's Ann. St. & Codes, §§ 462, 463.

After expiration of five years after rendi

tion. Tacoma Nat. Bank v. Sprague [Wash.l

74 Pac. 393. And an execution cannot there

after issue without revivor. Hewitt v. Root.

31 Wash. 312, 71 Pac. 1021.

11. Though not signed by the judge until

several months after rendition and though it

provided that it should have effect as of the

day of signing. Barthrop v. Tucker, 29

Wash, 666. 70 Pac. 120. _

12. Robinett's Adm'r v. Mitchell [Va_] 45

S. E. 287. Under Laws 1895. D. 619, c. 359.

the running of limitations is not suspended

until there has been actual allotment of the

homestead. Application of the above not as

amended. Act 1901, p. 855, c. 612. Farrnr v.

Harper, 133 N. C. 71,

13. As the issuance of a scire tacias.

re Campbell's Estate, 22 Pa. Super. Ct. 432.

14. In such case there is no necessity for

the issuance of an execution or revivor.

Treat v. Wilson, 65 Kan. 729, 70 Pae. 893.

15. The revival of a judgment after the

lapse of one year without return of execu

tion is not necessary where the debtor pro

cures a delay of execution. Moses v. U. 5., 19

App. D. C. 290.

16. Code, § 445. requiring issuance of exe

cution to keep judgment alive does not refer

to special executions provided by Gen. St.

1901. § 4994. Watson v. Keystone Iron

Works Co. [Kan] 74 Fee. 269.

17. Nowell v. Hairs, 116 Ga. 386; Smith v.

Bearden, 117 Ga. 822.

18. The supreme court of the District of

Columbia is the proper court in which to

revive by who tacias a justice‘s judgment

docketed under R. S. D. C. § 1022. Green v.

Mann. 19 App. D. C. 243.

In
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The judgment debtor is entitled to reasonable notice of the application to

revive" or revivor may be had by agreement.20

Revival should be in the name of the legal holder,21 and one who has no real

interest cannot procure it to be done by the legal holder.“2 While all the judgment

defendants should be made parties, yet the action will not abate because some of

the parties could not be found so as to make service of the process on them.“

In proceedings brought by the representative of the judgment creditor and a

subsequent assignee, a plea that the assignee acquired nothing by the assignment

presents a good defense.“

Personal service of an order of revivor of a judgment, void for want of per

sonal service on the defendant, will not validate it.“

§ 11. Assignment—Generally, judgments are assignable," but at common law

the assignee takes only an equitable title." A joint owner may assign his interest."

The giving of notice of the assignment to the debtor is not a condition precedent to

the acquisition of a defeasible title or interest in the assignee,“ nor will the fail=

ure to give notice render the assignment invalid as to creditors of the assigner.‘°

As between the parties, an assignment before entry of the judgment is valid.‘1

The assignment of a foreign judgment to a resident will not make it a domestic

judgment in effect."

The assignee acquires only the same" and no greater rights than the assignor

had,“ and subject to all the equities against him."

The legal assignee is the proper party to sue on the judgment" or to revive

it," though he holds no formal assignment thereof," and the assignor is not a neces

sary party.”

19. Sixteen days held suiflcient. Kan. A: T.

C. Co. v. Carey. 65 Kan. 639, 70 Pac. 589.

20. The agreement for an amicable revival

need not be signed by the judgment creditor.

In re Campbell's Estate, 22 Pa. Super. Ct.

432.

21. Scire facias.

22 Pa. Super. Ct. 482.

22. The judgment debtor cannot under

Code 1887, Q 3577, revive the judgment in the

name of the representative of the deceased

creditor for the purpose of appeal. Char

loitesville v. Stratton's Adm'r [V8.1 45 S. E.

737.

23. Clark v. Commercial Nat. Bank [Neb.]

94 N. W. 958.

24. Since it does not question the transac

tion between deceased and his assignor. Fla.

Cent. & P. R. Co. v. Luftman [Fla.] 33 So.

710.

2?. Logan County v. Carnahan [Neb.] 95

W. 812.

20. Wood v. Carter [Neb.] 93 N. W. 158.

Assignment questioned on ground of fraudu

lent representation by assignee held valid

and the assignment agreement properly per

formed. Rickards v. Bemls [Tex. Civ. App.]

78 S. \V. 239. '

27. Proof of assignment of a foreign judg

ment. Price v. Clevenger, 99 Mo. App. 536.

While not assignable at common law or un

der the statutes of Illinois yet equity will

enforce an assignment if made' bona tide and

for a valuable consideration. On application

of the judgment creditor the court refused to

set aside the assignment as against a. subse

quent assignee. Pearson’s Ex'rs v. Luecht.

199 Ill. 475.

28. And such assignee may redeem from a

prior lien. Hunter v. Mauleau [Mind] 97 N.

W. 651.

In re Campbell's Estate,

29. So held where the assignment was

made in a foreign state where the common

law was presumed to exist. Price v. Cleven

ger, 99 Mo. App. 536.

30, 81. Williams v. West Chicago St. R.

Co.. 199 Ill. 57.

32. To make it a lien the assignee must

in the state of his residence procure a judg

ment thereon. Frye-Bruhn Co. v. Meyer, 121

Fed. 533.

33. In re Day's Estate, 21 Pa. Super. Ct.

118. The assignment of a judgment in favor

of the ward against his guardian carries with

it the right to enforce the guardian's bond.

Heisen v. Smith, 138 Cal. 216, 71 Fee. 180

Where after an unrecorded absolute assign

ment the judgment creditor settles with the

debtor and satisfies. the judgment to avoid

liability for the face of the judgment to his

assignee on the ground of insolvency of the

debtor the assignor must show that the in

solvency existed at the time of the trial.

Hohle v. Randrup. 39 Misc. [N. Y.] 334. The

consideration for the assignment cannot be

questioned by third persons not creditors or

in privity', the extent of the rights passing is

not governed by the price paid. Metropolitan

Bank v. Blaise, 109 La. 92.

84. Ricaud v. Alderman, 132 N. C. 62.

85. Frankel v. Garrard. 160 Ind. 209. He

takes subject to an agreement to retransfer

excess of property taken under the judg

ment. Fischbeck v. Mielenz [Wis] 96 N. W.

428.

80. Campbell v. Harrington. 93 Mo. App.

315: Bond v. Carter ['I‘ex. Civ. App.] 73 S. W.

45: Price v. Clevenger. 99 Mo, App. 536. The

assignment of a judgment in Kansas carries

with it the legal title and the assignee may

sue thereon in another state in his own name.

Martin v. Wilson. 120 Fed. 202.
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§ 12. Payment, discharge and satisfaction; interest.‘°-After expiration of

the statutory life of a judgment, it is presumed to be satisfied.“

A payment‘2 to a. clerk of court, who has no right as such to receive money due

on judgment, is not a satisfaction." A contract may discharge it if so intended.“

Only the matters adjudicated are satisfied.“ Payment by one of the joint debtors

operates as a satisfaction of the judgment irrespective of the intention of the

parties to keep it alive.“ A payment on a judgment should first be applied on

the interest, and in case of surplus, then on the principal, and the balance bears

interest from the day of such payment."

If satisfaction is obtained by fraud it may be set aside,“ or if after payment

the creditor refuses to satisfy it of record, he may be held liable for the penalty.“

The exercise of an option to rescind a contract of sale operates to avoid a

judgment for the purchase money.“o Matters of discharge which have arisen since

the rendition of the judgment may be availed of by motion,“ and the objection

that the proceedings were based on a supplemental petition is waived by pleading to

the petition." A motion as well as action will lie to satisfy or vacate of record a

judgment satisfied by operation of law.”

Judgments draw interest from date of rendition.“

§ 13. Actions on judgment—The law at the time of the recovery governs lim

itations“ which begin to run at the time of rendition, and is not tolled by an

87. School Dist. No. 34 v. Kountze [Neb.]

92 N. W. 697.

88. Linton v. Baker [Neb.] 96 N. W. 251.

39. Wood v. Carter [Neb.] 93 N. W. 158.

Purchaser at a. sale of corporate property un

der order of court held to be the equitable

owner of a Judgment in favor of the c0rpo'

ration, but to an action thereon by the pur

chaser or his-assignee the corporation, its

assignees and receiver should be made par

ties. McCardle v. Aultman .00. [1nd. App.] 67

N. E. 236.

40. Right to set off judgments see Set Off

and Counterciaim. Effect of discharge of

debtor as a bankrupt see Bankruptcy.

41. That is after ten years, but as to a

judgment entered before Rev. St. 1899. § 4297

took eil’ect, 20 years. “'encker v. Thomp

son‘s Adm’r, 96 Mo. App. 59. A mere written

acknowledgment of existence without a.

promise to pay will not rebut the presump

tion of payment from expiration of the stat

utory life of the judgment [Rev. St. 1879. i

3251]. Chiles v. School Dist, [Mm App.] 77

S. W. 82.

42. Evidence held suflicient to show pay

ment. Howard v. London Mfg. Co., 24 Ky.

L. R. 1934, 72 S. W. 771.

48. Therefore a motion to direct payment

to the creditor will not lie, Whitesboro v.

Diamond [Tex. Civ. App.] 75 S. W. 540.

44. Agreement held not to affect a. satis

faction of a. judgment. Crotser v. Lament

[Colo. App.] 70 Fee. 695.

45. Satisfaction of a judgment in unlawful

detainer held not to satiety rents pending ap

peal to secure which an appeal bond had been

given. Carmack v. Drum [Wash] 73 Fee.

377.

46. The debtor paying cannot issue exe

cution against codebtors. Deleshaw v. Ede

len [Tex. Civ. App.] 72 S. W. 413. A release

of a joint debtor in writing reciting “so far

as the same can be done without releasing

' ° ' [the other debtor] from payment of

the balance” does not operate to discharge

such other debtor. Barnum v. Cochrane, 139

Cal. 494, 73 Fee. 242. On a Joint judgment

against several defendants they are liable

inter se according to their interest in the

subject matter. Smith v. New Orleans R. Co.,

109 La. 782.

47. Rawlings v. Anheuser-Busch Brewing

Ass'n [Neb.] 94 N. W. 1001.

48. Evidence held insufficient to show

fraud in obtaining satisfaction. Pannell v.

Panneli [Mo. App.] 73 B. W. 289.

49. Wis. Rev. St.§ 2915. He cannot be held

liable pending an appeal from a. judgment in

an action to determine whether it had been

paid by an accord and satisfaction. The re~

fusal must be willful. Johnson v. Huber

[Wis.] 93 N. W. 826.

50. Ward v. Warren [Or.] 74 Pac. 482.

51. As a. satisfaction by receipt of rents

and profits of the land after decree holding

defendant held the legal title in trust. That

proceedings for the discharge by petition

will not bar a new application by motion.

Dunton v. McCook [Iowa] 94 N. W. 942.

52. All parties appearing in such proceed

ing, it was held that the court had juris

diction to determine the issues. Dunton v.

McCook [Iowa] 94 N. W. 942.

58. Gen. St. 1894, Q 5435, as where the ven

dor who had recovered judgment for part

of the purchase money subsequently elected

to rescind the contract. Warren v. Ward

[Minn.] 97 N. W. 886.

54. Applied to decree for money made up

in part of interest. East Tennessee Land Co.

v. Leeson [Mass] 69 N. E. 351. Interest runs

from the date of rendition on the amount the

plaintiff is entitled to and not from the day

of the remittitur of the excess. Rawlings v.

Anheuser-Busch Brewing Ass’n [Neb.] 94 N.

W. 1001. Alternative judgment in repievin is

a. money judgment bearing interest. Martin

County Bank v. Bird [Minn.] 96 N. W. 915.

See, also, title Interest, 2 Curr. Law, 547.

55. Cliiles v. School Dist. [ll/lo. App.] 77 S.

W. 82. Tice v. Fleming, 173 Mo. 49. in Iowa.
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appeal therefrom in the absence of a supersedeas bond,“ and an action on a docketed

justice’s judgment is within the general statute limiting actions on judgments.“

In pleading a judgment, portions thereof which have been vacated on appeal may

properly be omitted." The judgment need not be proved by record where the

plaintiff pleads it and the defendant admits the recovery, but pleads merely the

statute of limitations."

JUDICIAL SALES.

Q 1. Occasion (or and Nature of Judicial 5 6. Continuation and Setting Aside Sales

Sales (001). (002).

l 2. The Order, Writ or Decree (601). § 7. Completion of Sale; Deed. (602).

Q 8. Levy, Seizure or the Like (601). §8. Title and Right. under Sales and

i 4. Notice and Advertisement 0! Elle under Deed (603).

(601). A. Defects and Collateral Attack (603).

Q 5. Sale and Conduct 0! It (602)- B. As against Outstanding Claims (603).

C. Rights under Sale (603).

The peculiarities of judicial sales in the various specific proceedings have a

place elsewhere. This article deals rather with general rules.“

§ 1. Occasion for and nature of judicial salsa—A judicial sale is one which is

made by a court of competent jurisdiction in a pending cause through its author

ized agent.u Judicial sales maybe ordered by a court of equity through its re

ceiver without allowing redemption." They may be private.“ They are not con

sidered voluntary sales by the owner and therefore are not ehampertous, though

the interest conveyed is that of a disseisee.“ The legislature may constitutionally

provide by statute for the judicial sale of property in which there are contingent

interests, the proceeds to be held subject to the same contingencies.”

§ 2. The order, writ or decree.—Where a judicial sale is ordered, it is, pre

.smnably, for cash," and free from taxes." An order of sale of land'and deed there

under must describe the land or they are void.“

§ 3. Levy, seizure or the lika—A provision of the statute that a sheriff shall

levy upon personalty before realty is directory, merely, and does not render void a

levy upon realty in which the sheriif does not return that he has searched without

success for personalty." The right of a sheriff to compel specific performance of

a contract to buy land sold by him is conditional upon his having fully complied

with the statutory requirements for a valid sale."

§ 4. Notice and advertisement of sale."-—The notice of a sale need not state

the amount due under the decree," but should contain a description of the property

to be sold so that bidders may be attracted."

action on s, justlce's judgment is barred after 63. Sale of bankrupt's property by re!

18 years. Citizens' Nat. Bank v. Harris eree. In re Hawkins, 125 Fed. 633.

[Iowa] 95 N. W. 272. 64. De Garmo v. Phelps. 178 N. Y. 455.

56. Bank of Stockham v. Weins [Okl.] 71 05. Springs v. Scott. 132 N. C. 548.

Pac. 1073; Sublette v. St. Louis R. Co.. 96 M0. 08. Shrady v. Van Kirk. 77 App. Div. [N.

App. 113. I Y.] 261.

57. Cole 7. Potter [MichL] 97 N. W. 774. 67. Brown v. Timmons [Tenn.] 72 S. W.

The statute limiting the right to sue on jus- 958.

tices' judgments does not apply. Sullivan V. 38. Roberts v. Thomnson. 174 M0. 378.

Miles [VVisJ 94 N. W. 298.

58. State v. Board of Com'rsjlnd.) 88 N.

E. 295.

50.

894.

00- See Estates of Decedents. Executions,

Foreclosure. Receivers.

01. McAllister v. Harman [V1.1 42 8. E.

820.

62- Mercantile Realty Co.

[Iowa] 94 N. W. 859.

Price v. Clevenger [Mo App.] 74 S. W.

v. Stetson

69. Whitworth v. McKee. 32 Wash. 83. 72

Pac. 1046.

70. Poihemus v. Priscilla [N. J. Eq.] 54

AU. 141.

'11. An advertisement of a judicial sale

published in every issue of a weekly news

paper for thirty days before the sale has

been held sufficient. Cuyler v. Tate [Neb.]

93 N. W. 675.

72. Forecloure decree. Gullsntine v.

Cummings [Neb.] 96 N. W. 178.
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§ 5. Sale and conduct of it. Who shall conduct sale.—The executor himself, '

if capable, is the proper person to make a statutory sale of decedent’s real estate to

pay his debts," but a sheriff may conduct sales in part personally and in part by

his deputy."

Conditions precedent—A commissioner to conduct judicial sale, if the statute

require him to give a bond, must give a bond for a resale." The immediate filing of

an appraisal by the officer before making the sale has been held necessary to the

validity of the sale." In order that the sheriff may have authority to make a

second appraisement of property to be sold, his return must show the statutory

conditions to have been complied with." Unsecured creditors of a corporation are

not necessary parties to a proceeding to confirm judicial sale of its property." Heirs

are not entitled to notice of an administrator’s petition to sell." A court may rea

sonably require a deposit of fifty dollars from successful bidders at judicial sales.“

§ 6. Confirmation and setting aside sales—The petition for cancellation of an

order for a judicial sale is an equitable, not common law proceeding." A judicial

sale will not be set aside for inadequacy of price unless it be so gross as to shock

the conscience.” But the court has a broad discretion, and may authorize a resale

where the property will surely bringr a larger sum.“ The fact that the original

suit was prosecuted against the defendant by the initials only of his Christian

names with his surname is no objection to the confirmation of a judicial sale re

sulting from the suit.“ If a court grants a writ of assistance to put a purchaser

at a judicial sale into possession, such act is an implied confirmation of the sale."

If the purchaser at a judicial sale allows confirmation to be refused without op

position, he cannot raise the question by a motion for a new trial."

§ 7. Completion of sale; deeds.—A purchaser at a judicial sale makes a con

tract with the court and can be relieved from it only by order of the court.”

He will be relieved if the title is subject to reasonable doubt," and his deposit will

be returned,“0 but not because of litigation of which he knew at the time he bid.‘’1

73. Morrison v. Lincoln Sav. B. & S. D. Co.

[Neb.] 96 N. YV. 2?.0.

74. Holly v. Gibbons, 176 N. Y. 520.

75. U. S. Nat. Bank v. Hanson [Neb.] 95

N. W. 364.

Compensation: Where the commissioner

in charge 01‘ a judicial sale is by statute al

lowed five dollars extra. compensation fer

each separate tract of land sold, an allow

ance of fifteen dollars where the land lies

in four different counties and is covered by

three hundred different patents, is not ex

cessive. Weller v. Hull's Assignee, 24 Ky. L.

R. 2185. 74 S. W. 172.

Proceeds: The sherii‘t selling under an or

der 0! the court is the proper custodian of

the proceeds until the sale is confirmed

when he should pay them to the proper par

ties. Crnw v. Abrams [Neb.] 94 N. W. 639.

70. Tompkins v. Dyerle [Va.] 46 S. E. 300.

77. Chndron Loan & Bldg. Ass'n v. O'Linn

[Neb.] 95 N. W. 358.

78. Gundry v. Brown [Neb.] 96 N. W. 610.

70. Godchaux v. Morris [0. C. A.] 121 Fed.

482. '

80.

(minor heirs).

S. \V. 9.

81. Green v. Diezei [Neb.] 92 N. W. 1004.

82. Files v. Brown [C. C. A_] 124 Fed. 183.

Allegations in a petition to set aside a. sale

that "the judgment of sale is erroneous and

contrary to law," and that the land "was

not advertised according to law" are mere

Irwin v. Flynn, 110 La. 829. Contra.

Hill v. Taylor [Mo. App.] 74

statements of conclusions and or no effect.

Wigginton v. Nehan, 25 Ky. L. R. 617, 76 S.

W. 196.

88. Blanks v. Farmers' Loan 8: Trust Co..

122 Fed. 849: Koch v. West, 118 Iowa. 468:

Booker 1!. Louisville, 25 Ky. L. R. 497, 76

S. W. 18. Where inadequacy of price was

joined with insufficient notice—sale set

aside. B‘Hymer v. Lund, 24 Ky. L. R. 767,

69 S. W. 1079.

84. McCallum V.

00., 203 Ill. 142. >

85. Fisk v. Gullitord [Nah] 95 N. W. 494.

But if the judgment is against 0. P. Buchan

an the sheriff has no jurisdiction to sell the

lands of Porter 0. Buchanan. Buchanan v.

Edmisten [Neb.] 95 N. W. 620.

88- State v. Evans, 176 M0. 810.

87. In re Richard's Estate, 139 Cal. 72. 72

Fee. 683.

Chicago Title & Trust

98. Parish v. Parish, 87 App. Div. [N. Y.)

430.

89. Stephens v. Flammer. 40 Misc. [N. Y.]

278. Only defect arose from possibility of

existence oi! a. dissipated man in ill health

who, thirty years before. at age of thirty.

had disappeared and had not been heard from

since—held not valid objection. McNulty v.

Mitchell. 41 Misc. [N. Y.] 293. Contingent re

mainderman not made party to a. suit in

volving property sold held valid objection.

New York Security 8: Trust Co. v. Schoen

berg, 87 App. Div. [N. Y.] 262.
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Where a purch. ser at a judicial sale fails to complete his purchase, the court may,

in its discretion, order an attachment for contempt to issue or direct a resale and

hold the purchaser for any loss.“2

§ 8. Title and rights under sales and under deed. A. Defects and collateral

attack—A judicial sale procured through fraud will be set aside," but not against

a bona. fide purchaser for value.“ Miscellaneous decisions concerning defects are

collected in the note."

EstoppeZ.—An estoppcl to deny the validity of the sale arises when an heir

receives his share of the proceeds of a void sale of land by the administrator," and

where a. plaintiff having obtained a void judgment took the proceeds of a sale under

his judgment." It has also been held that a person buying at a judicial sale subject

to taxes is estopped to deny the validity of the assessment of the taxes." But one

purchasing subject to a mortgage is not estopped to deny the validity of the mort

age),

(§ 8) B. As against outstanding claims.--The rule of caveat emptor applies to

all judicial sales.1 An administrator’s sale conveys no greater interest than de—

ceased had.2 Liens of those not parties to the proceeding are preserved,8 but liens

of parties are extinguished unless the decree of sale otherwise provides.‘

(§ 8) 0. Rights under sale—Property sold at judicial sales becomes immedi

ater at the risk of the purchaser.‘5 When a judicial sale converts land into money

for the payment of debts, the money belongs to the creditors in the order of their

liens, and interest accruing before distribution goes with the principal upon which

it accrues and does not go to subsequent unsatisfied lienholders.‘ A judicial

sale of an interest in cutting stone carries also a right to reasonable use of the

surface over the stone for the purpose of making the stone available! To prove title

under a sheriff’s sale, not only the judgment, but also the record of the case

resulting in the sheriff’s sale, must be offerch A purchaser of land, title to

which runs through a sheriff’s deed, is chargeable with notice of the court record

in the case in which the judicial sale was ordered.’ If by a decree of foreclosure one

year is allowed by statute for redemption, a redemption of the mortgagor’s interest

90. McCaflrey v. Little, 20 App. D. C. 116. 98. Cattle v. Erie County, 173 N. Y. 591.

01. Dunlop v. Mulry, 85 App. Div. [N. Y.] 90. Zimmerman v. McMasters, 25 Ky. L.

498. ' R. 456. 76 S. W. 5.

p2. Rowley v. Feldman, 84 App. Div. [N. 1. Walkau v. Manitowoc Seating Co., 105

Y. 400.

93. Conspiracy of claimant and adminis

trator_ McAdow v. Boten [Kan.] 72 Pac.

529; Smith's Adm‘r v. Wells, 24 Ky. L. R.

2166, 73 S. W. 742.

94. Morrow v. Cole. 132 N. C. 678.

' 95. The omission in an administrator’s

deed of the recital of the confirmation of the

sale by the court does not render the deed

void but merely prevents its being evidence

of the (act. El Paso v. Ft. Dearborn Nat.

Bank [Tex.] 74 S. W. 21. Statutory require

ments as to time for confirming judicial sales,

where time is not of the essence or substance

of the thing to be done are considered di

rectory. Custer v. Holler, 160 Ind. 505. The

mere fact that the brother of an appraiser

bid at the sale does not render the sale in

valid. Mastin v. Zweigart, 24 Ky. L. R. 1920,

72 S. W. 750. The failure of a master to re

cord the certificate ot redemption from a

sale under a foreclosure decree does not ex~

tinguish the right to redeem. Morava. v.

Bonner. 205 ill. 321.

96. Meddis v. Kenney, 176 Mo. 200.

07. Muller vv Naumann, 85 App. Div. [N.

Y.] 337.

Ill. App. 130; Fianary v. Kane [Va] 46 S. E.

312: Bullock v. Gudgell, 25 Ky. L. R. 1413,

77 S. W. 1126; Keen v. McAfee. 116 Ga. 728.

2. Lahey v. Broderick [N. H.] 55 At]. 354.

8. Thompson v. Brownlie, 25 Ky. L. R.

622. 76 S. W. 172; Bassell v. Caywood [W.

Va.] 46 S. E. 159; Denny v. Broadway Nat.

Bank [Ga] 44 S. E. 982. Wife‘s inchoate

right of dower. Jewett v. Feldheiser [Ohio]

67 N. E. 1072.

4. Receiver's sales, Scott v. Farmers' &

M. Nat. Bank [Tex.] 75 S. W. 7; Abraham v.

New Orleans Brew. Ass‘n, 110 La. 1012; Gun

ter v. Seivern R. Co., 66 S. C. 407.

5. Thomas v. Caldwell. 136 Ala. 518.

6. In re Campbell's Estate, 22 Pa. Super.

Ct. 430.

7. Bedford-Bowiing Green Stone Co. v.

Oman, 24 Ky. L. R. 2274, 73 S. W. 1038.

8. Clem v. Meserole [Fla] 32 So. 815; Ronk

v. Higginbotham [W. Va.] 46 S. E. 128.

Where the judgment upon which a sale was

made purports to be against a non-resident

to prove the sale the purchaser must show

proper service upon the judgment defendant.

Evans v. Aldridge [N. C.) 45 S. E. 772.

9. Albers v. Kozeiuh [Neb.] 94 N. W. 521.
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by an attaching creditor does not extend the mortgagor’s time for redemption beyond

the first year.10

JURISDICTION.

I 1. Definitions and Diatinctionl (604)- }7. Limitationl Renting in Situ- oi 5-19

5 2. Element. and (Jon-tune,“- 1;; Gen- ject-Mntter or Stain. oi Litiganta (815).

erai (604). § 8. Limitationl Renting in Amount or

§ 3. Legislative Power lie-pectin: Juria- Value In Controverly (018).

(llcllon (005), Q 9. Limitations Resting in Character 0!

§ 4_ Federal Jul-"mam! (m). Subject-Matter or Object of Action (020).

A Generally (606) I 10. Limitations “Renting in Character 0:

' ‘ _ Capacity of Psi-nu Litignnt (021).
B. Anahagefstgg by Diversity of Citizen Q 11. Original Juflldlcuon (m).

c_ A! Affected by the Existence of a A. EitgquSiVO Concurrent and Conflicting

Federal Question (609). B Andi};
. y or Assistant (624).

D. Averments and Objections as to Juris- C‘ Inferior and Limited (625%

dicuon (610)' D. Original Jurisdiction of Courts of

Q 5. Federal Appellate Jurisdiction (611). Last Resort (626)_

A. Appeals between Federal Courts 51:, Appellate Jurisdiction (827).

(611) 5 18. Acquisition and Diventiture (680).

3 Control Over State Courts (618). 5 14. Objections m Jnrladiction and Pre

Q 6. Territorial Limitations (814). lumptlonl Respecting it (631).

§ 1. Definitions and distinctions—Jurisdiction properly speaking is the

power of a court to entertain and determine a cause, though the word is not always

used in this narrow sense, courts fraruently using it to express the idea more ac

curately expressed by the phrase “power to grant relief,” as where a federal court

dismissed a libel in admiralty for the reason that “jurisdiction” was not shown

by it,11 in that no maritime lien arose under the facts alleged, and it was held that

this dismissal did not affect the power of the court to award costs against the libel—

ant, the court having in fact “jurisdiction,” though it had not power to grant

relief in the particular case." This title deals with the powers of courts to enter

tain causes of particular kinds, brought before them in particular manners, on

particular grounds, but does not include a discussion of their powers to grant par

ticular kinds of relief or the relief peculiar to certain courts.“ _

§ 2. Elements and constituents in general.—Jurisdiction does not depend

upon the character of the decision or judgment, for when a suit is brought by a

competent party, by legal process, in a court having power to entertain and deter

mine causes of the kind in question, jurisdiction exists and no error of law com

mitted in deciding the case will affect it.“

Primarily every court has the power to decide as to its own jurisdiction, and

it is the province and duty of the court to determine whether jurisdictional facts

exist, and act accordingly;“ but a mere assertion of want of service on the defend

ant will not deprive the court of jurisdiction, and in such case the court has power

to decide the question of fact upon proof suflicient for judicial cognizance."

An actual controversy" between competent parties,la concerning a. subject of

10. Stacker v. Puckett [S. D.] 96 N. W. 91. 282, 72 Pac, 991. Application for receiver.

11. The Francesco, 116 Fed. 83. Powell v. Nat. Bank of Commerce [0010.

12. The Francesco, 118 Fed_ 112. Where App.] 74 Pac. 536. Irregular appointment of

bankruptcy proceedings are dismissed for the receiver in pending cause. Troughber v.

reason that because of nonresidence the court

has no Jurisdiction over the alleged bank

rupt. no costs can be awarded. In re Wil

liams, 120 Fed. 3-1.

13. See Admiralty; Bankruptcy: EquitY

etc; Indictment and Prosecution.

14. State v. Ausherman [Wyo.] 72 Fun.

200; Ruppin v. McLachlan [Iowa] 98 N. W.

153; State v. Foster [La] 35 So. 536. Erro

neous order of probate court preferring cer

tain claims. Stambacb v. Emu-son, 139 \"ai.

Akin [Tenn] 73 S. W. 118.

15. State v. Ausllerman [Wyo.] 72 Pac.

200; Pa. R. Co. v. Rogers, 52 W. Va. 460.

:0. People v. McCarthy. 41 Misc. [N. Y.]

42 .

17. Opinions of the court or judges on

questions of law presented by election ofli~

cers are extrajudicial and without legal eitect

for want of an actual controversy. In re

Election CL, 204 Pa. 92.

18. Heirs of Indian cannot maintain suit
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which the court has jurisdiction," and jurisdiction over the defendant,” by pro

cess and service,21 by publication or otherwise, are necessary,” though process and

service may be waived. Whence a general appearance, in person or by attorney,

confers jurisdiction over the defendant ;" but a waiver of issue and service of cita

tion before commencement of proceedings will not.“ A defective service may

sometimes confer jurisdiction, but where there is no service, no jurisdiction is ob

tained.“ Service obtained by a trick will not avail,2° though an objection that

service was so obtained may be waived.” Objection is not waived by failure to

attack it in a court where one was decoyed by fraud," nor can the culpable party

object that he might if diligent have escaped being served." A person of unsound

mind cannot confer jurisdiction by consent.”

In Nebraska and Ohio, where a cross-bill is filed out of time, a summons to the

plaintiff is necessary to give the court jurisdiction over the necessary parties to

grant the affirmative relief prayed.“1

No notice to the owner is necessary in condemnation proceedings at the suit

of the state, where the question is on the appropriation merely as distinguished

from the right to compensation, unless some constitutional or statutory provision

requires it.“2

Consent of parties cannot confer jurisdiction over the subject-matter," nor

over the defendant, where residence is a jurisdictional fact.“ Nor can a want

of such jurisdiction be waived,“ and where service is necessary to give jurisdiction

over the subject-matter, it cannot be waived.“

Jurisdiction cannot be conferred by estoppel."

If the court in which a case originates has no jurisdiction of its subject-matter,

none can be gained by an appeal."

§ 3. Legislatime power respecting jurisdiction—The legislature cannot con

fer legislative or executive power on a court nor create a court having such pow

ers,” but the manner of invoking the jurisdiction of courts may be regulated!0

for unlawful detainer oi‘ ancestor's lands. 81. Youngson v. Bond, 64 Neb. 615; South

Engleman v. Cable [Ind. '13.] 89 S. W. 894.

Indian nation held not entitled to sue. Dan

iels v. Miller [Ind ’1‘.) 69 S. W. 925. Nation

held proper party. Brought v. Cherokee Na

tion [Ind. T.] 69 S. W. 937. Mere custodian

of decedent's property ‘cannot sue. Smith v.

Terry Peak Mlners' Union [5. 1).] 94 N. W.

694.

19. Erret v. Pritchard [Iowa] 96 N. W. 963;

Sims v. Kennedy [Kan] 73 Pac. 51; Shea v.

Regan [Mont] 74 Pac. 73']; Ex parte Rob

ertson (Tex. Cr, App.1 72 S. W. 859.

20. Ex parte Robertson [Tex. Cr. App.] 72

S. W. 859.

21. Turner v. Turner [Wash] 74 Fee. 55.

22. Evans v. Alridge. 133 N. C. 378.

23. Non-resident. Gormsn v. Stillman. 25

R. I. 55. Bankruptcy prooeedings. In re

Smith. 117 Fed. 961.

24. In re Graham. 39 Misc. [N. Y.] 226, 12

Ann. Cas. 157.

25. Service on agent of receivers gives no

Jurisdiction over railroad company. Vickery

v. Omaha. K. C. & E. R. Co., 93 Mo. App. 1.

26. Frawley v. Pa. Casualty Co., 124 Fed.

259, Sending note Into jurisdiction by re

quest. Gregory v. Howell. 118 Iowa. 26.

27. Lytle v. McCune, 20 Pa. Super. Ct. 594.

28, 29. Jaster v. Currie [Neb.] 94 N. W.

995.

80. Proceedings to declare insanity, In

habitants of Winslow v. Inhabitants of Troy,

97 Me. 130.

ward v. Jamison. 66 Ohio St. 290.

32. Buckwalter v. School Dist. No. 42, 66

Kan. 603, 70 Pac. 605,

83. Home S. & '1‘. Co. v. Dist. Ct. [Iowa]

95 N. W. 522; Mathias v. Mathias, 104 Ill.

App. 344; Foote v. Lake County, 198 Ill. 638;

Boales v, Ferguson [Neb.] 96 N. W. 337;

Edney v. Baum [Nab] 97 M0. 252: Freer v.

Davis. 52 W. Va. 1, 59 L. R. A. 556; Kilngel

hoeter v. Smith, 171 M0. 455. Appointment

of receiver when not ancillary to. any other

action. Vila. v. Grand Island E1. L., I. & C.

8. Co. [Neb.] 94 N. W. 136. Election contest.

Mercer v. Woods (Tex. Civ. ADP-l 78 S. W.

15. Contempt proceedings on legal holiday.

Davidson v. Munsey [Utah] ‘74 Pac. 431; Bank

of Colloden v. Bank of Forsyth [Ga.] 46 S.

E. 424.

34. Perlman v. Gunn. 41 Misc. [N. Y.] 166.

35. Appeal from Justice's court-want oi'

transcript. Demiliy v. Grosrenaud. 201 Ill.

272.

36. Election contest. Mercer v. Woods

[Tex. Civ. App.] 78 S. W. 15.

37. Henderson v. Hall. 134 Ala. 455; Kling

elhoeter v. Smith, 171 M0. 455.

88. Erret v. Pritchard [Iowa] 96 N. W.

963; Sims v. Kennedy [Kan] 73 Pac. 51;

Shea v. Regan [Mont.] 74 Pac. 73?.

89. Western Union Tel. Co.

[Kan] 72 Pac. 850.

40. Finlen v. Heinze, 27 Mont. 123. 69 Pac.

829. 70 Pac. 517.

v. Austin
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It is not however within the power of the legislature to curtail 0r enlarge the juris

diction of a constitutional court unless that power is expressly conferred by the

constitution.“

Conversely, the legislature may confer such jurisdiction on the courts as is

within their general powers, or is permitted by the constitution,42 and may deny

them such as is not necessarily within the constitutional grant." A statute extend

ing the right of review to cases not theretofore reviewable cannot constitutionally

apply to cases decided in the lower court before its enactment.“

§ 4. Federal jurisdiction. A. Generally.—The national courts, though not

of inferior, are courts of limited jurisdiction. They are creatures of the statute

and possess no powers except those conferred upon them either expressly or by

necessary implication ;" whence all doubtful questions should be resolved against

the jurisdiction.“

The district courts have been, since the organization of the government, in

vested with the powers and original jurisdiction over captures and seizures as sub

jects of prize." And the supreme court of the district of Columbia, sitting as a

district court of the United States, has the same jurisdiction as a prize court as

other district courts of the United States.“

The courts of the United States have no jurisdiction of suits against a state,“

and a suit against the attorney general of a state to enjoin criminal prosecutions

is a suit against the state forbidden by the federal constitution ;‘° but a suit against

individuals, for the purpose of preventing them as officers of a state from enforcing

41. Habeas corpus granted by justice of

supreme court. Ex parte Cox [Fla] 83 So.

509. The constitution of Montana does not

authorize the legislature to deny the right

of appeal in any case [Const. art. 8, §§ 3, 15].

Finlen v. Heinze, 27 Mont. 123, 70 Fee. 517.

The Montana statute providing for the ap

pointment by the supreme court of a substi

tute Judge to try causes in certain cases is

invalid as an attempt to extend the Jurisdic

tion of the supreme court beyond the limits

fixed by the constitution. In re Weston

[Mont.] 72 Pac. 512.

42. The power to compel railroad com

panies to protect grade crossings is properly

conferred upon the chancery court of New

Jersey, and is consistent with its general

equity jurisdiction [Act March 16, 1898].

Palmyra Tp. v. Pa. R. Co.. 63 N. J’. Eq. 799.

In New Jersey, the statute authorizing the

court of quarter sessions to organize the

grand jury and to receive and transmit to the

oyer for trial, indictments which the court

of quarter sessions is not empowered to try.

is valid [P. L. 1898. p. 866]. State v. Gruff,

68 N. J. Law, 287. The section of the Mu

nicipal Court Act of New York conferring on

such court jurisdiction of cases against for

eign corporations is valid [Laws 1902, p.

1489. c. 580, § 1. subd. 18]. Lehigh & N. E.

R. Co. v. American B. 8: T. Co., 40 Misc. [N.

Y.] 698. A statute may confer power on the

probate court in Utah to determine the in

terests of grantees of heirs or devisees. Sny

der v, Murdock [Utah] 73 Pac. 22. The leg

islature in Florida is empowered to confer

jurisdiction upon the circuit court in cases

involving less than $100 though that amount

is constitutionally within the Jurisdiction of

justices of the peace. State v. Reeves [Fla.]

32 So. 814. The legislature may pass a law

raglating the jurisdiction of the court of

appeals of Kentucky with reference to cases

involving the validity of ordinances of cities

of the first class though there is but one

city of that class in the state and the consti

tution prohibits local laws regulating juris

diction [Const. § 59; Ky. St. 1899, § 2922].

Louisville v. Wemhoi’f, 25 Ky. L. R. 995, 76

S. W. 876. The statute authorizing the Su

preme Court of Texas to transfer causes from

one of the courts of appeals to another to

equalize their labors is valid. Bond v. Car

ter [Tex.] 72 S. W. 1059.

43. A state may deny its courts jurisdic

tion of suits between foreign corporations on

causes of action arising without the state.

Anglo American Provision Co. v. Davis Pro

vision Co., 191 U. S. 373. Under the constitu

tional guaranty of equal protection of the

laws a nonresident has the same right as a

resident to maintain an action in the state

courts against a foreign corporation. Kidd

v. N. H. Traction Co. [N. H.] 56 Atl. 465. The

statute of Illinois requiring the appellate

court of Illinois to make conclusive findings

of fact is constitutional. Earnshaw v. “'est

ern Stone Co., 200 I11, 220.

44. Gompf v. Wolfinger, 67 Ohio St. 144.

45. In re Williams, 120 Fed. 88; Hoodly v.

Chase. 126 Fed. 818. Government cannot ap~

peal in Chinese exclusion case. U. S. v. Mar

Ying Yuen, 123 Fed. 159. Cannot admit to

bail persons arrested for extradition under

treaty with foreign government. In re

Wright, 123 Fed. 463.

46. Joy v. St. Louis. 122 Fed. 524.

47. Judiciary Act, 24th Sept. 1789, c. 20, §

9. U. S. v. Sampson, 19 App. D. C. 419.

48. U. S. v. Sampson, 19 App. D. C. 419.

49. U. S. Const. amend, 11. Union Trust

Co. v. Stearns. 119 Fed. 790. Federal juris

diction oi! suits against state, see note to

Tindall v. Wesley, 13 C. C. A. 165.

50. Const. amend. 11. Union Trust Co. V.

Stearns, 119 Fed. 790.



2 Cur. Law. JURISDICTION § 4A. 607

an unconstitutional enactment to the injury of the rights of the plaintiff, is not a

suit against the state within the meaning of the eleventh amendment.‘1

The federal courts are prohibited by statute from staying proceedings of a

state court or its officers," except in bankruptcy cases," but they may restrain col

lection of an unconscionable judgment rendered in a state court, because such an

injunction acts in personam on the plaintifi and not on the court or its oflicer.“

The federal courts have no probate jurisdiction, as that term is generally em

ployed,“ and have no jurisdiction to exercise the function of parens patriae for the

determination of the right to the custody of an insane person ,5“ but where the state

statutes provide for a contest of the validity of a will after probate, and the neces

sary diversity of citizenship exists and the amount in controversy is sufficient to

meet the requirements of the judiciary act, the federal courts can take jurisdic

tion." A federal court will not exercise its equitable jurisdiction in such a case,

however, where an adequate remedy at law is provided by the state statute." Espe

cially where it was not availed of.“

When, by the statute law of a state, a right of action has become fixed or a

legal liability incurred, that liability may be enforced and the right of action pur

sued in any court having jurisdiction over the subject-matter and the parties ;°°

but a state statute cannot give the federal court jurisdiction of a suit in equity to

quiet title to real estate in possession of defendant..1

A suit to collect additional duty for insufficient appraisal of imported goods,

being penal in its nature, the district court and not the circuit court has jurisdic

tion."

Statutes extending the jurisdiction of the court of claims will be strictly con

strued and the grants of jurisdiction therein contained must be shown clearly to

cover the case." Where there is no disputed question of fact, and the decision of

the secretaryof the interior turns exclusively upon the proper construction of an

act of congress, his decision is not final, and if adverse to the claimant, the court

of claims has jurisdiction.‘H The courts can exercise only such jurisdiction over

the moral obligations of the government towards the Indians as congress may con

fer upon them ;" but the court of claims has jurisdiction not only to pronounce

judgment, but like other courts, to inquire into the question whether its judgment

has been properly executed.“

51. Prout v. Starr. 188 U. S. 537. 47 Law. 69. Federal courts will not interfere to

Ed. 584.

52. Rev. St. 720 (U. S. Comp. St. 1901, p.

581). National Surety Co. v. State Bank [C.

C. A.] 120 Fed. 593; Hall v. Bridgeport Trust

Co.. 123 Fed. 739. A county commissioner’s

court in Texas in declaring and publishing

the results of a local option election acts

ministerially and is not a court, hence may

be enjoined. August Busch & Co. v. Webb,

122 Fed. 655.

58. In re William E. De Lany dz Co.. 124

Fed. 280.

54. Nat. Surety Co. v. State Bank [C. C.

A.] 120 Fed. 593.

55. Hale v. Comn. 114 Fed. 567; O'Cal

laghan v. O’Brien. 116 Fed. 934; Wart v.

Wart. 117 Fed. 766; Williams v. Crabb [C. C.

A.] 117 Fed. 193. 59 L. R, A. 425; Carrau v.

O‘Calligan [C. C. A.] 125 Fed. 657.

56. Hoadly v. Chase. 126 Fed. 818.

57. O'Callaghan v. O'Brien. 116 Fed. 934;

Williams v, Crabb [C. C. A.] 117 Fed. 193. 59

L R. A. 425: Wart v. Wart. 117 Fed. 766;

Sawyer v. White [C. C. A.] 122 Fed. 223.

58- Carrau V. O'Calllgan [C. C. A.] 125

Fed. 657.

protect the rights of creditors who had every

opportunity to prove their claims in receiv

ership proceedings in the state courts and

chose to take the chance of protecting them

szielves otherwise. Dobson v. Peck, 119 Fed.

54.

00. International Nav. Co. v. Lindstrom

[0, C. A.] 123 Fed. 475; Jones v. Mut. Fidelity

Co.. 123 Fed. 506. Appointment of receiver

for insolvent corporation. U. S. Shipbuilding

Co. v. Conklln [C. C. A.] 126 Fed. 132.

01. Giberson v. Cook. 124 Fed. 986.

iv- Helwlg v. U. 8., 188 U. S. 605. 47 Law.

Ed. 614.

63. Tribes or hands and not individual In

dians may sue under 26 Stat. 636, 27 Stat. 86.

Blackfeather v, U. 8.. 37 Ct. Cl. 233. For a

discussion of the jurisdiction of the court of

claims over claims against the District of

Columbia see Barnes v. D. C.. 37 Ct. Cl. 842.

64. Com. T. I. & T. Co. v. U. S., 37 Ct, Cl.

532.

85. Blackfeather v. U. 8., 190 U. S. 368. 47

Law. Ed. 1099.

00. Pam-to-pee v. U. S., 187 U. S. 371. 47

Law. Ed. 221.
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The superior courts of general jurisdiction of the District of Columbia are

courts of the United States as distinguished from mere territorial courts," and

the exercise of the powers and jurisdiction of the district courts of the United

States by the justices of the supreme court of the District of Columbia in special

term constitutes that court to all intents and purposes a district court of the United

States with the powers and jurisdictions of the district courts.63

(§ 4) B. As affected by diversity of citizenship—The circuit courts of the

United States have original jurisdiction of suits of a civil nature at law or in equity,

where the matter in dispute exceeds $2,000 and an alien is a party, or the suit is

between a citizen of the state where it is brought and a citizen of another state.“

It is the court’s duty to see that this jurisdiction is not invoked collusiver ;" but

the fact that a minority stockholder, suing to enjoin an alleged breach of corpo-'

rate trust, is supported by other minority stockholders who are residents of the

state, does not show collusion."

Regard is always had to the real rather than to the nominal party," and the

court will not require the joinder of an unnecessary party where the effect of it

would be to oust the court’s jurisdiction ;" but where it appears that indispensable

parties have been omitted, they must be brought in, and if bringing them in de- ‘

prives the court of jurisdiction, the plaintiff must abide the consequences.“ Juris

diction based on diversity of citizenship having been once obtained, is not divested

by the intervention of other parties who could not have maintained suit in the fed

eral court."

Jurisdiction is not conferred where citizens of the state where suit is brought

are to be found on both sides of the controversy" and the arrangement of the par

ties in the bill for the purpose of showing jurisdiction is not controlling on the

court, it being the court’s duty, for jurisdictional purposes, to ascertain the neces

sary parties to the suit and align them upon the one side or the other according

to their true interests and attitude, irrespective of their designations in the bill."

One of several trustees refusing to sue and made a defendant for that reason should

not be regarded as a plaintifi, where so regarding him would oust the jurisdiction."

Suit cannot be maintained in the Federal court by an assignee based on diver

sity of citizenship, unless his assignor might have maintained it ;" but the assignee

87, 08. U. S. v. Sampson. 19 App. D. C. 419. C. A.] 117 Fed. 21; Carrau v. O'Calligan [C.

C. A.] 125 Fed. 657.09. U. S. Rev. St. 5 629 (1) as amended by

Act March 3, 1875, c. 137; Act March 3. 1887,

c. 373; Act Aug. 13, 1888. c. 866. Diverse

citizenship as ground of federal Jurisdiction,

see notes to Shipp v. Williams. 10 C. C. A.

249; Mason v. Dullagham, 27 C. C. A. 298.

70. Suit by assignee on municipal bonds

issued under Law held unconstitutional by

state courts. Edwards v. Bates County, 117

Fed. 626,

71. Equity Rule 94. New Albany Water

works v. Louisville Banking Co. [C. C. A]

122 Fed. 776.

72. Bishop v. Boston 8: M. R. R., 117 Fed.

771. In a. suit brought by an administrator

for the benefit of the next of kin of a. de

cedent the citizenship oi.’ the administrator

and not of the beneficiaries Controls. Bishop

v. Boston & M. R. R.. 117 Fed. 771. Where

a. guardian sues, his citizenship and not that

o! the ward, determines Jurisdiction. Mexi

can Cent. R. Co. v. Eckman, 187 U. S. 429, 47

Law. Ed. 245.

73. Suit by one of two heirs to set aside

will. Williams v. Crabb, 117 Fed. 193, 69 L.

H- A. 425.

14. Ban v. Columbia Southern R. Co. [C.

One charged with' con

spiracy to defraud and against whom judg

ment is asked is a. necessary party. Post v.

Buckley, 119 Fed. 249.

76. Lilienthal v. McCormick [C. C. A.] 117

Fed. 89.

76. In a. suit against copnrtners Jurisdic

tion fails if one or more of them are citi

zens of the same state with complainant.

Raphael v. Trask. 118 Fed. 777. Thatamere

ly formal party is of the same citizenship as

piaintifl will not deprive the court 0! juris

diction. Hyde v. Victoria Land C0., 125 Fed.

970.

77. New Albany Waterworks v. Louisville

Banking Co. [C. C. A.] 122 Fed. 778; Eikins v.

Chicago, 119 Fed. 957; Joseph Dry Goods Co.

v. Hecht [C. C. A.] 120 Fed. 760; Waller v.

Color. 125 Fed. 821; Menel'ee v. Frost, 123

Fed. 633; Carroll v. Chesapeake & 0. Coal

Agency Co. [C. C. A.] 124 Fed. 305. Suit by

stockholder against domestic and foreign

corporation. Redfleid v. Baltimore & 0. R

Co.. 184 Fed. 929.

78. Einstein v. Ga. So. & F. R. Co.. 120

Fed. 1008, 0L. Menetee v. Frost. 123 Fed.

633.
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of choses in action, made by a corporation and payable to bearer, may sue upon

them in the Federal court if diversity of citizenship exists, without reference to

the citizenship of the assignor."

National banks are citizens of the states in which they are located,81 and a cor

poration incorporated in two or more states is a citizen of each ;" but a foreign

corporation, by complying with the state law authorizing it to do business in that

state, which law provides that it shall thereupon become a domestic corporation,

does not become a citizen of that state so as to affect jurisdiction." Alien mem

bers of a limited partnership organized and doing business in New York may main

tain suit in Xew York against citizens of New York.“ Diversity of citizenship will

not of itself confer jurisdiction of habeas corpus proceedings.”

(§ 4) C. As affected by the existence of a Federal question.“—The Federal

courts have jurisdiction in cases where the United States are a party," trade mark“

and patent cases,” and suits at common law or in equity arising under the consti

tution or laws of the United States."0 National banks, however, cannot invoke the

jurisdiction of the Federal courts simply upon the ground that the)y were created

by, and exercise their powers under,v acts of congress,’1 though the Federal courts

have jurisdiction of cases brought against a stockholder’s agent winding up the af

fairs of a national bank, irrespective of citizenship." The Federal courts have

jurisdiction to enjoin unreasonable rates by interstate carriers under the Interstate

Commerce Act, irrespective of the citizenship of the parties,98 where jurisdiction

' 70. Rev. St. § 629. Suit by partner as

signee of partner to enforce railroad lien.

Ban v. Columbia So. R. Co. [C. C. A.] 117

Fed. 21. Suit by assignec of employment

contracts to restrain (livulgence of trade se

crets. American Colortype Co. v. Continental

Colortype Co.. 188 U. B. 104, 47 Law. Ed. 404.

80. County warrants. Kearny (‘ounty

Porn'rs v. lrvine [C. C. A.] 126 Fed. 689.

81. Continental Nat. Bank v. Buford. 191

U. S. 119.

82. Goodwin v. N. Y., N. H. l: H. R. Co..

124 Fed. 358.

83. Southern R. Co. v. Allison, 190 U, S.

326. 47 Law. Ed. 1078.

8-4. Jewish Colonization Ass'n v. Solomon,

125 Fed. 994.

85. Hoadly v. Chase. 126 Fed. 818.

58. Jurisdiction of federal courts in cases

involving federal question. see notes to Bai

ley v. Mosher. 11 C. C. A. 308'. Mont. Ore

Purch. Co. v. Boston & M. Consol. C. & 8.

Min. Co.. 35 C. C. A. 7.

87. The circuit court has jurisdiction of

an action agalnt the United States for the

value of lands rendered valueless by river

and harbor improvements constructed by au

thority of congress. U. S. v. Lynnh. 188 U.

S. 445, 47 Law. Ed. 539; U. S. v. Williams.

188 U. S. 485. 47 Law. Ed. 554. In a. suit on

a. contractor's bond given under the federal

statute. the United States is only a. nominal

party whence the federal courts have Juris

diction only under such circumstances as

would confer jurisdiction if the suit were

brought in the name of the real party in in

terest. U. S. v. Sheridan 119 Fed. 236.

88. It is the use without right of the reg

Istered trade-mark of another in foreign or

lndian commerce that gives Jurisdiction to

the federal courts under the trade mark act.

Warner v. Searie. 191 U. S. 195.

89. An action by a patentee for royalties

1. within the jurisdiction of a state court

(‘"rr. Law. Vol. 2—39.

(Standard Sewing Mach. Co. v, Leslie [C. C.

A.] 118 Fed. 557) as is one to obtain a con

veyance of an interest sold to plaintiff. for

an injunction and accounting (Merrill v. Mil

ler [Mont.] 72 P30. 423) and so is a suit for

the price of a patent right, though the valid

ity of the patent is called in question (Pratt

v. Hawes [11715.] 95 N. W. 965); though it

has been held in Minnesota that such an

action in which it is necessary to decide

the validity of a patent is within the ex

clusive jurisdiction of the federal courts

(Fuller v. Schutz. 88 Minn. 372). That an

action involves the taxing of letters patent

by a state does not give the federal courts

jurisdiction. Ind, Mfg. Co. v. Koehne. 188

U. S. 681. 47 Law. Ed. 651.

90. A controversy between a city and a

person claiming a right under an act of

congress to erect a dock in navigable water

in such city, is within the jurisdiction of the

circuit court without respect to citizenship.

Cummings v. Chicago. 188 U. B. 410, 47 Law.

Ed. 525; Calumet G. (is E. Co. v. Chicago, 188

U. S. 431, 47 Law. Ed. 532. The statute giv

ing the same right of attachment in federal

courts that is possessed by the courts of the

states wherein they are held makes the state.

statutes respecting attachments United

States statutes and where suit is brought on

an attachment bond executed in a suit in

the federal court under such law a federal

question is involved. Files v. Davis, 118

Fed. 465. A suit to enjoin a. city from re

pudiating its contract with complainant is

not one for specific performance but one to

enforce a constitutional right, of which a

federal court has Jurisdiction. Riverside &

A. By. Co, v. Riverside, 118 Fed. 736.

91. Continental Nat. Bank v. Buford, 191

U. S. 119.

02. “'eeks v. International Trust Co. [C.

C. A.] 125 Fed. 370.

98. Tlft v. Southern R. Co.. 123 Fed. 789.
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is invoked on the ground of impairment of obligation of contract or deprivation of

privilege. It is not essential that there should really be a valid contract or that

the impairment or deprivation complained of should really be eficcted through leg

islation or other action of the state; but it is utiicient if these grounds of suit are

claimed in good faith and not frivolously;°‘ but mere anticipated" or threatened

action will not suffice.” The acts complained of, however, must be exercised by

authority of the state, and mere trespasses by state agents beyond the authority of

the statute under which they assume to act will not call in question the validity

of the statute as tested by the constitution of the United States." The power of

the United States courts to intervene by habeas corpus in a case where a disregard

of Federal law is charged is beyond doubt, but it is rarely exercised, as it involves

a conflict of authority which is undesirable. The better practice is to allow the

case to take its course through the state courts and appeal to the supreme court

of the United States if necessary ;” but where an officer of the army under orders

of his superior does an act in violation of a void injunction granted by a state court,

and is thrown into jail for contempt, he will not be left to his remedy by appeal,

but in the exercise of the court’s discretion will be discharged on habeas corpus.”

The state courts have jurisdiction to try non-tribal Indians for crimes committed

on reservations.‘ A proceeding in rem to enforce a lien for repairs on a boat navi

gating the Erie canal is within the exclusive jurisdiction of the Federal courts.’

(§ 4) D. Avcrments and objections as to jufisdiction.——Tlie facts essential

to give a Federal court jurisdiction either on the ground of diversity of citizenship3

or of the existence of a Federal question‘ must be distinctly alleged and not left to

inference. Neither can the jurisdiction be invoked by anticipating a defense, such

allegations being merely surplusage,‘ though one suing in his own right and as

assignee of another may set up facts in his bill showing that his assignor had in

fact no such interest as would make him a necessary party to the suit, and thereby

deprive the Federal court of its jurisdiction based on diversity of citizenship.'_

Where a stockholder sues to enforce rights properly asserted by the corporation, he

must show that the corporation has refused to assert the right in order to make

04. Repudiation by city of contract to fur- 2. Perry v. Haines. 24 Sup. Ct. 8, 48 Law.

nish power. Riverside & A. R. Co. v. River- Ed. —--.

side. 118 Fed. 736. Divestiture by city 01’ 3. Insufficient averment that defendant

franchise granted railway company. PHO- corporation is a citizen of the state. LOWl‘ls

Eiec. Co. v. Los Angeles. 118 Fed. 746. dale v. Gray‘s Harbor Boom Co.. 117 Fed.

983.05- The anticipated action of a state court

in so deciding as to deny complainant a

right or privilege guaranteed by the federal

constitution will not confer jurisdiction on

the federal court. Defiance Water Co. v. De

fiance. 191 U. S. 184.

06. A constitutional question is not raised

by the threat of a. city council to pass an

unconstitutional ordinance. Elkins v. Chi

cago, 119 Fed. 957.

9‘7. Huntington v. New York. 118 Fed. 683.

08. Prosecution for violation of peddlers‘

license law. Ex parte Rearick. 118 Fed. 928:

In re Stone. 120 Fed. 101. Police officer held

in state court for shooting deserter from U.

S. army in attempt to arrest. In re Mat

thews. 122 Fed. 248. The power of the United

States courts to interfere in interstate ex

tradition proceedings is undoubted. but will

be exercised with caution and only in cases

of urgency where the error is plain and the

necessity for federal intervention obvious.

In re Strauss [C. C. A.] 126 Fed. 327.

98. In re Turner, 119 Fed. 231.

1. State v. Howard [Wash] 74 Fee. 382.

An averment of the residence of the

parties is not the equivalent of an averrnent

of citizenship. Gale v. Southern B. & L.

Ass’n. 117 Fed. 732. Diverse citizenship held

shown by bill. 'I‘onopah Fraction Min. Co. v.

Douglass. 123 Fed. 936. An avermcnt that

complainants are all of Cognac in France,

and citizens of the Republic of France is :1.

sufficient averment of noncitizenship without

a specific averment of alienage. Hennessy v.

Richardson Drug CO.. 189 U. S. 25. 47 Law.

Ed. 697. 103 O. G. 1681; Hennessy v. Moise.

189 U. S. 35. 47 Law. Ed. 698.

4. Obligation of contract. dug process of

law. nndequal protection of laws. Under

ground R. R. v. New York. 116 Fed. 952.

Federal question held sufficiently averred.

Manigault v. “’ard. 123 Fed. 707.

5, Filhiol v. Torney. 119 Fed. 974: Joy v.

St. Louis. 122 Fed. 524; Boston & M. Consol.

C. & 8. Min. Co. v. Mont. Ore Purch. Co.. 188

U. S. 632. 47 Law. Ed. 626; Id., 188 U. S. 645,

47 Law. Ed. 684.

6. Ban v. Columbia 80. R. Co. [0. C. A.)

ll? Fed. 21.
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effective his own diversity of citizenship from that of the corporation and the dc

feudant." Though the question of jurisdiction will not be summarily disposed of

on motion for a preliminary injunction, the burden is upon the complainant to sat—

isfy the court that there is at least reasonable probability of ultimate success upon

the question of jurisdiction as well as upon the merits.8

The question whether there is a real diversity of citizenship need be raised in

no particular manner, except that notice must be given,” and the burden of dis

proving the diversity of citizenship alleged by plaintiff is on defendant.lo

§ 5. Federal appellate jurisdiction. A. Appeals between Federal courts.—

The fundamental question of jurisdiction, first, of the supreme court, and then of

the court from which the record comes, presents itself on every writ of error and

appeal in the supreme court, and must be answered by the court whether propounded

by counsel or not.11 The right of appeal from the district courts in matters of

prize has always been direct to the supreme court.“ Whence an appeal from the

supreme court of the District of Columbia in a case of prize lies not to the court of

appeals of the District, but to the supreme court of the United States." Where

the jurisdiction of the circuit court rests solely on the ground that the cause of ac

tion arose under the constitution of the United States, an appeal lies directly to the

supreme court,“ and if an appeal is presented to the circuit court of appeals and

then goes to decree, the supreme court will reverse it, not upon the merits, but by

reason of want of jurisdiction in that court." Where the order appealed from

involves no question but that of jurisdiction, the appeal lies not to the circuit court

of appeals but direct to the supreme court." Where the circuit court decides the

question of its jurisdiction and the alleged unconstitutionality of a state law in

favor of the plaintiff, but decides against him on the merits, plaintiff cannot appeal

directly to the supreme court for the purpose of a revision of the judgment on the

merits." The question whether a Federal court ought to take jurisdiction of a

case after one has been begun in a state court involving the same subject-matter is

not a question of Federal jurisdiction that may be certified by the circuit to the

supreme court.18 The supreme court has jurisdiction of a writ of error in contempt

proceeding in the district court only when the jurisdiction of the district court is

involved." A judgment in a criminal case cannot be reviewed on writ of error

from the Federal supreme court to the court of appeals of the District of Colum

’oia.20 The supreme court may review on writ of error judgments of the district

court of Porto Rico, in cases in which the matter in dispute exceeds $5,000.21

1. U, 8. Equity Rule 94. Elklns v. Chi

cago, 119 Fed. 957; Vi’aller v. Coler, 125 Fed.

821. Concerted action with other minority

stockholders does not show collusion, New

Albany Waterworks v. Louisville Banking

CO. [C. C. A.] 122 Fed. 776.

8. Huntington v. New York, 118 Fed, 683.

9. Adams v. Shirk [C. C. A.] 117 Fed. 801.

10. Adams v. Shirk [0. C. A.] 117 Fed.

801; Kllgore v. Norman, 119 Fed. 1006.

11. Continental Nat. Bank v. Buford, 191

U. S. 119; Defiance Water Co. v. Defiance, 191

‘U’. 8. 184. No appeal lies from an order

granting a license for a. vessel in Alaska.

Pacifl'c Steam Whaling Co. v. U. 8.. 187 U. S.

447. 47 Law. Ed. 253; Pacific Coast S. 3. Co.

v, U, 8., 187 U. 8. 454, 47 Law. Ed. 256.

13, 13. U. S. v. Sampson, 19 App. D. C.

419.

14. Cummings v, Chicago, 188 U. S. 410. 47

Law. Ed. 525: Calumet Grain dz Elevator Co.

v. Chicago. 188 U. S. 431, 47 Law. Ed. 532.

15. Union & Planters“ Bank v. Memphis.

189 U. S. 71, 47 Law. Ed. 712.

16. Board of Councilmen v. Deposit Bank

[C. C. A.] 124 Fed. 18. Statute applies to

Hawaii. Wright v. MacFarlane [0. C. A.]

122 Fed. 770. Dismissal at circuit for want

of Jurisdiction. Hays v. Richardson [(3. C.

A.] 121 Fed. 536. That the question of juris

diction is not federal is immaterial. St.

Louis Cotton Compress Co. v. American Cot

ton Co. [0. C. A.] 125 Fed, 196.

17. Anglo-American Provision Co. v. Da

vis Provision Co., 191 U. S. 373.

18. Louisville Trust Co. v. Knott, 191 U.

S. 225. .

10. O'Neal v. U. 8., 190 U. S. 36, 4'! Law.

Ed. 945.

20. Sinclair v. D. C., 24 Sup. Ct. 212.

2|. Royal Ins. Co. v. Martin, 24 Sup. Ct.

247.
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Where the bill is based not only on diversity of citizenship but. also on the

alleged unconstitutionality of the constitution, statutes or ordinances of a state, an

appeal lies direct to the supreme court and the whole case is open for considera

tion,22 and the circuit court cannot narrow the supreme court’s authority by a cer

tificate relating only to jurisdiction,23 but where a question of jurisdiction alone is

certified from the circuit or district court to the supreme court, the whole case is

not open to the supreme court, but only the question of jurisdiction ;“ notwith

standing the circuit court, in dismissing the bill for want of jurisdiction, also ex

pressed its opinion on the merits.25

The supreme court has jurisdiction of an appeal from the circuit court of

appeals in‘ any case where one of the parties is a foreign state." Where the juris

diction of the Federal court is invoked on the ground of diverse citizenship alone,

the judgment of the circuit court of appeals is final, and no appeal lies to the

supreme court.” In patent cases,25 and in cases where the jurisdiction of the cir

cuit- court is invoked on the ground of diversity of citizenship and a Federal ques

tion appears, and an appeal is taken to the circuit court of appeals, no appeal from

that court will lie to the supreme court, irrespective of whether the qutstion raised

is one which could have been appealed to the supreme court in the first instance f”

but in cases where the jurisdiction was not originally invoked entirely on the

pound of diverse citizenslip," and in cases of infringement of trade marks used

in foreign and Indian commerce the judgment of the circuit court of appeals is

not final, and an appeal lies to the supreme court.‘u A suit does not arise under

the constitution of the United States so as to give the supreme court jurisdiction

of an appeal from the circuit court of appeals, unless' it really and substantially

involves a dispute or controversy as to the eifect or construction of the constitution,

upon the determination of which the result depends,"2 and which appears on the

record by a statement in legal and logical form, such as is required in good plead

ing.“ '

The circuit court of appeals has no power to review questions of jurisdiction

of the court below, but such question will be certified to the supreme court.“ The

circuit court of appeals has no authority to certify a “case” to the supreme court

for decision, and has authority to certify a question of law only when the judges

consider it doubtful.” In cases coming to the circuit court of appeals on writ of

error, only questions of law are examined,“ and its appellate jurisdiction is limited

82. Defiance Water Co. v. Defiance, 191 U.

S. 184; Arbuckle v. Blackburn, 191 U. S. 405.

22. Davis & F. Mfg. Co. v: Los Angeles,

189 U. S. 207. 47 Law. Ed. 778. 83

23. Giles v. Harris. 189 U. S. 475, 47 Law.

Ed. 909.

24. Mexican Cent. R. Co. v. Eckman, 187

U. S. 429. 47 Law. Ed. 245. '

25. Hennessy v. Richardson Drug Co., 189

U. S. 25. 47 Law. Ed. 697; Hennessy v. Molse,

189 U. S. 35, 47 Law. Ed. 698.

20- Republic of Columbia. v. Cauca Co., 190

U. S. 524, 47 Law. Ed. 1159.

27- Continental Nat. Bank v. Buford. 191

U. S. 119; Arbucklc v. Blackburn, 119 U. S.

405.

28. Cary Mfg. Co. v. Acme Flexible Clasp

Co.. 187 U. S. 427. 47 Law. Ed. 244.

20. Ayrea v. Polsdorter. 187 U. S. 585. 47

Law. Ed. 31-4; Arbuckle v. Blackburn, 191 U.

B. 405: Spencer v. Duplan Silk Co., 191 U. S.

526; Keyser v. Lowell [C. C. A.] 117 Fed.

400: Watkins v. King [C. C. A.] 118 Fed. 524.

30. Northern Pac. R. Co. v. Soderberg, 188

U. S. 526, 47 Law. Ed. 575.

81. Warner v. Searie. 191 U. S. 195.

Statement must appear in plaintiff's

pleading. Spencer v. Duplan Silk Co., 191

U. S. 526.

34. Sun Print. & Pub. Ass‘n v. Edwards

[C. C. A.] 121 Fed. 826. Where a case is re

moved from a tate court to the United

States circuit court and the jurisdiction is

sustained the question of jurisdiction can

not be reviewed on writ of error by the cir

cuit court of appeals. but the same will be

certified to the supreme court. Pa. Lumber

men's Mut. Fire Ins. Co. v. Meyer [C. C. A.]

126 Fed. 352. An order of the circuit court

denying a receiver's petition for an account

ing raises no question of jurisdiction neces

sary to be certified. Chapman v. Atlantic

Trust Co., 119 Fed. 257.

35. What constitutes

fire insurance policy.

"repairing" within

German Ins. Co. v.

_Hearne [C. C. A.] 118 Fed. 134.

30. Hume v. U. S. [C. C. A.] 118 Fed, 689;

Dysnrt v. Mo.. K. & T. R. CO. [C. C. A.] 122

Fed. 228,
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to the review of final decisions of the courts below." An appeal in a case of

claim against the United States which has been dismissed on the enactment of a

statute withdrawing the jurisdiction is properly reinstated on the enactment of

another law providing that pending cases shall not be affected by the prior act.as

(§ 5) B. Control over state courts.—The supreme court of the United States

can review the decision of a state court as to the validity of a statute of the United

States only when against the validity of the statute." Where a claim of the bene

fit of the constitution of the United States is specially made in the trial court and

is passed upon adversely to the claimant, a Federal question eirists.‘o A claim that

the Federal question presented to the state court was rightly decided there cannot

deprive the supreme court of jurisdiction, since the power to decide whether the

Federal issue was rightly disposed of involves the exercise of jurisdiction.“

When two propositions are presented in a record from a state court, one in

volving a Federal question, and the other not, the supreme court will not assume

jurisdiction if the latter question is sufficient of itself. notwithstanding the Federal

question, to sustain the judgment of the state court ;‘2 but if the judgment could

not have been rendered without deciding the Federal question,“ or if it is evident

that the non-Federal question is used as the basis for a decision in fact denying the

appellant a Federal right, the supreme court will take jurisdiction and decide the

case,“ though where an actual discrimination under a constitutional law is charged,

such discrimination will not be presumed, but must be proved.“ Where the case

in a state court turns upon the construction rather than the validity of the statute

of another state, full faith and credit thereto is not denied by such decision and a

Federal question is not presented.“

A mere assertion of a. Federal question will not give the supreme court juris

diction to review the decision of a state court,‘1 but it must appear on the record

that some right, title, privilege or immunity was “specially set up or claimed” at

the proper time in the proper way,“ and a Federal question is not raised for re

view when the state supreme court refuses to pass upon it because not properly

raised in the trial court." An objection in the state court that an act of the state

is unconstitutional and void relates only to the power of the state legislature under

the state constitution.“0 Where the question asserted to be contained in the record

is manifestly lacking all color of merit, the writ of error will be dismissed.51

8'!- Morgan v. Thompson [C. C. A.] 124 47. Wabash R. Co. v. Flannigan, 24 Sup.

Fed. 203; Menge v. Warriner [C. C. A.] 120

Fed. 816.

38. U. S. v. McCrory [C. C. A.] 119 Fed.

861.

39. 20 Stat. 25, c. 20; U. S. Comp. St. 1901.

p. 575. making standard silver dollars legal

tender. Baker 1!. Baldwin, 187 U. S. 61, 47

lane. Ed. 75.

40. Manley v. Park. 187 U. S. 547. 47 Law.

Ed. 298; Detroit. Ft. W. & B. I. R. v. Os

born. 189 U. S. 383, 47 Law. Ed. 860.

41. Andrews v. Andrews. 188 U. S. 14, 47

Law. Ed. 366.

42. Balk v. Harris, 132 N. C. 10; Citizens“

Bank v. Parker, 24 Sup. Ct. 181. 48 Law. Ed.

43. Balk v. Harris, 132 N. C. 10.

44. Rogers v. Aim, 24 Sup. Ct. 257, 48 Law.

Ed. ---.

45. Tan-ance v. Fla... 188 U. S. 519, 47 Law.

Ed. 672.

M. Johnson v. N. Y. L. Ins. Co., 187 U. B.

491, 47 Law. Ed. 273; Flnney v. Guy, 189 U.

S. 335, 47 Law. Ed. 839.

Ct. 224. 48 Law. Ed. ——--; Iowa v. Rood, 187

U. S. 87, 47 Law. Ed. 86: Sawyer v. Piper,

189 U. S. 154, 47 Law. Ed. 757.

48. Jacobi v. Ala., 187 U. S. 133; Johnson

v. N. Y. L. Ins. Co., 187 U. S. 491. 47 Law.

Ed. 273: Manley v. Park. 187 U. S. 617. 47

Law. Ed. 296: Pa. R. Co. v. Hughes, 191 U.

S. 477; \Vabash R. Co. v. Flannigan, 24 Sup.

Ct. 224. 48 Law. Ed. —--; Beale v. Cone. 188

U. S. 184. 47 Law. Ed. 435; Tellurlde Power

Transmission Co. v. Rio Grands W. R. Co.,

187 U. S. 669; Hooker v. Los Angeles, 188 U.

S. 314. 47 Law. Ed. 487; Onondaga Nation v.

Thacher, 189 U. S. 306. 47 Law. Ed. 826: How

ard v. N. C., 191 U. S. 126. If it appear in

the motion for a. new trial and in the us

signment of errors to the supreme court of

the state it is sufficient. San Jose L. 8: W.

Co. v. San Jose Ranch 00.. 189 L'- S. 177. 47

Law. Ed. 765; I-‘nrmers' 8: M. ins. Co. v.

Dobney. 189 U. S. 301. 47 Law. Ed. 821.

49. Layton v. Mo., 187 U. S. 356. 47 Law.

Ed. 214; Mut. 1.. ins. Co. v. MoGrew, 188 U.

S. 291, 47 Law. Ed. 480.

50. Jacobi v. Ala, 187 U. 8. 183. 47 Law.



('14 JURISDICTION § 513. 2 Cur. Law

The highest court of a state may administer the common law according to its

understanding and interpretation of it, without raising any question of Federal

law reviewable by the supreme court.52

Merely that an action is brought under a Federal statute does not give the

right of appeal from a state court," but where the contention is that title to ore

taken from a mine depends upon which of two acts of congress the mine was pat-

outed under, and involves the eii'cct of the want of parallelism of the end lines of the

location, a Federal question is so presented that the supreme court has jurisdic

tion.“

Whether the denial by the courts of one state of the validity of a decree of

divorce granted in another violates the full faith and credit clause of the constitu>

tion is a Federal question,“ and where the complaint sets up a right to recover as

the result of a judicial sale, made under decrees both of the courts of the United

States and of a state other than that in which the suit is brought, a Federal ques

tion exists in the record."

The supreme court has jurisdiction in a case involving a title to real estate

founded on a Spanish grant claimed to have been perfected by the treaty between

the United States and Spain ;" but where the controversy in the state court does

not involve a construction of the treaty with Mexico, but only the validity of cer

tain land grants made prior to the treaty, no Federal question is involved.“

Upon writ of error to the supreme court of a state, the supreme court of the

United States cannot review questions of the suificiency of the evidence."

§ 6. Territorial limitations—In the absence of specific statutory enactment

to that effect, it is undoubtedly the general rule of law that no court has authority

or jurisdiction beyond the territorial limits of the district for which it has been

established, notwithstanding that it may be only one of numerous similar courtsof

the same sovereignty.“o Whence no court can by its writ impose a duty upon an

officer outside its territorial limits,“ and service of process of the Federal court

outside the district for which it is holden is a nullity." Service of process of a

state court on a defendant beyond the boundaries of the state does not authorize a

personal judgment against him." The recorder’s courts of the city of New Or

50.Ed- 106: Layton v. 140., 187 U. S. 356, 47 Law.

Ed. 214.

51. Wabash R. Co, v. Flannigan, 24 Sup.

Ct. 224, 48 Law. Ed. —-~.

52. Right of carrier to limit common law

liability. Pa. R. Co. v. Hughes, 191 U. S.

477. A decision that conspiracy to defraud

is a. common law offense and as such cog

nizable by the court of a state though there

is no statute defining the offense is not a

federal question. Howard v. Fleming, 191 U.

S. 126. A decision of a. state court rejecting

the state's claim to lands founded on its

sovereignty over the beds of lakes within its

borders does not involve a federal question,

since such sovereignty and ownership do

not flow from the constitution or any treaty

or statute of the United States but from

the principles of the common law. Iowa v.

Rood. 187 U. S. 87, 47 Law. Ed. 86. The

question of the estoppel of a city to collect

assessments for benefits by a. public improve

ment is not federal. Schaefer v. Werling, 188

U. S. 616, 47 Law, Ed. 570.

53. Rev St. §§ 2325, 2326.

188 U. B. 184, 47 Law. Ed. 435.

54. Kennedy Min. 8‘: Mill. Co. v. Argonaut

Min. Co., 189 U. S. 1, 47 Law. Ed. 685.

:55. Andrews v. Andrews. 188 U. S. 14, 47

Law. Ed. 886.

Beala v. Cone,

Commercial Pub. Co. v. Beckwith, 188

U. S. 567, 47 Law. Ed. 598.

57. Mobile Transp. Co. v. Mobile, 187 U.

S. 479. 47 Law. Ed. 266.

58. Hooker v. Los Angeles, 188 U. S. 314.

47 Law. Ed. 487.

59. Thayer v. Spratt, 189 U. S. 346, 47 Law.

Ed. 845.

27:0. Palmer v. Thompson. 20 App. 1). C.

81. Court of one district cannot order

marshal of another district to arrest person

gmugd therein. Palmer v. Thompson, 20 App.

. . 273.

63. Bankruptcy. In re Waukosha. Water

Co., 116 Fed. 1009. The district court of the

United States cannot by any order or process

coerce the appearance of a citizen of another

district, or if he does not appear, make a

valid order against him as on delimit. City

Water Supply Co. v. Ottumwa, 120 Fed. 809.

The rules governing the issuance and service

of process of courts to other districts in the

same jurisdiction or the procurement of pro

cess in other districts in aid of scour-t will

he treated in Process.

03. Hedi-ix v. Chicago R. Co. [Mm App.)

77 S. W. 495.
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leans, however, may send their process to and compel the attendance of witnesses

from all parts of the city.M

§ 7. Limitations resting in siius of subject-matter or status of litigants.—

Jurisdiction over persons and property in any state is confined to the persons and

property within the territorial bounds of the state.” A cause of action between

two foreign corporations will be presumed to have arisen without the jurisdiction

in the absence of a showing to the contrary.“ Equal protection of the laws en

titles a nonresident to sue in any case where a resident might," and a foreign cor

poration may if authorized.” In New York, the state courts take cognizance of

actions by Seneca Indians.“ In the absence of voluntary appearance or service

within the state, no jurisdiction exists over nonresidents in respect to property

without the state.’0 Jurisdiction of persons may bring in personal property which

they hold, though rights therein owe their existence to laws of a foreign state and

the property may be therein.'n It cannot rest solely on residence of one defendant

who is merely nominal."

Property within a state belonging to a nonresident is subject to the jurisdic

tion of the courts of that state and may be applied by proper proceedings to pay

debts owing by its owner, though he be not served within the state," but the in

quiry in such a case can be carried only to the extent necessary to control the dis

position of the property.“

There is no doubt that courts have jurisdiction of actions between nonresi

dents for torts committed without their territorial jurisdictions ;" but such juris

diction will be declined in New York in the absence of special reasons for enter

taining it." The rights arising from injury to a passenger by a carrier on the

high seas on board a ship owned in New Jersey are determinable by the laws of

New Jersey, notwithstanding she was registered in the port of New York." In

debtedness may be enforced where the debtor is domiciled" on a liability derived

from foreign laws," or suit may be founded on a note brought into the state.”

64. State v. Marmouget. 110 La. 191.

65. Pa R. Co. v. Rogers, 52 WV. Va. 450.

00. Snow v. Snow-Church Surety Co. 80

App. Div. [N. Y.] 40.

67. Suit againt foreign corporation.

Kidd v. N. H. Traction Co. [N. H.] 56 Atl. 465.

68. Suit on foreign contract. Slaytor

Jennings Co. v. Specialty Paper Box Co. [N.

J. Law] 54 Atl. 247.

00.

Y.] 9.

70. Wilson v. American Palace Car Co. [N.

.i. Err. & App.] 55 At]. 997.

7!. But' the courts of a state have juris

diction over stocks and bonds fraudulently

transferred by a foreign to a resident cor

poration, over the equity of a resident cor

poration in stocks and bonds pledged by it

to a. foreign corporation, and over a chose

in action against a resident corporation be

longing to a. foreign corporation. Kidd v.

N. H. Traction C0. [N. H.] 56 Atl. 465.

72. That the sheriff of the county is made

a nominal defendant will not give a court

jurisdiction in a suit in which all the sub

stantial defendants are aliens and none of

whom have been served. Reynolds & H. Es

tate Mortg. Co. v. Martin, 116 Ga. 495.

73. The- courts of a state have iurisdic

tion over property therein belonging to a.

foreign corporation to which notice has been

given outside the state as provided by

statute [N. H. Pub. St. 1901. c. 219, 5 9].

Kidd v. New Hampshire Traction Co. [N. H.)

Jimeson v. Pierce, 78 App. Div. [N. '

56 Atl. 465. Attachment in the district of

property of a. non-resident confers jurisdic

tion on the court to the extent of the prop

erty attached. Brand v. Brand, 25 Ky. L. R.

987, 76 87 W. 868. An action in attachment

may be brought in Kansas against s. non

resident of the state in any county in which

he has property though he may at the time

be sojourning in another county in the state.

ynolds v. Williamson [Kan.] 74 Pac. 1122.

4. Record must show existence of prep

ergy. Coughran v. Germain [8. D.] 97 N. W.

74 .

75- Bain v. Northern Pac. R. Co. [Wis.]

98 N. W. 241.

76. Personal injury in another state—flie

tion between non resident individuals. Col

lard v. Beach, 81 App. Div. [N. Y.] 68!.

77. Lindstrom v. International Nav. Co.,

117 Fed. 170.

78. The courts of Illinois have jurisdic—

tion to enforce the liability of a resident

stockholder of a. foreign corporation. Park~

burst v. Mexican S. E. R. Co., 102 Ill. App.

507.

78. The Federal court has jurisdiction of

a suit at law by a. creditor against a. stock

holder of an insolvent corporation to en

force a. liability created by the statutes of a

state other than that in which the court is

helg. Atlantic Trust Co. v. Osgood, 118 Fed.

101 .

80. Where a note has been sent within

the jurisdiction for collection an action for
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Where the property sought to be subjected-to the plaintiff’s claim is a debt

owing to the defendant by s. third person, jurisdiction of it must be obtained by

service on the third person, and when service is so made the question whether the

debt itself was Within the jurisdiction arises. In West Virginia, it is said that ‘

a debt owing by a nonresident to a nonresident cannot be impounded by garnish

ment unless payment thereof is enforceable at some particular place within the

state.“1 Suit will not lie against a nonresident, though supported by garnishment

against a resident of the state, it not appearing but that the garnishee's debt is

payable at the residence of the nonresident creditor ;“ especially not when it does

appear that the debt is a foreign judgment.” Payment of a judgment in garnish

ment of a foreign debt may, however, be pleaded as a defense by the debtor.“

Nonresidence of both parties to a local cause of action is a common statutory

ground of jurisdiction ;“ but when the venue lies with another court, the suit will

he refused.“ An objection on that ground may be waived,“ though if specified in

the grant of jurisdiction, residence may go to jurisdiction as well as to venue.“

Corporations are “resident” in the place of domicile or general office,“ but by

doing business a foreign corporation becomes amenable to suits in personam.“

Service on the agent of a nonresident is sufficient where authorized by law,"

its possession may be maintained therein on

the ground of fraud. Gregory v. Howell. 118

Iowa. 26.

81. Pa. R. Co. v. Rogers. 62 W. Va. 450.

A railroad company having no office and do

ing no business in the state cannot be held

in garnishment In a. suit against an employe

where the company. the employe. the service

performed by him and the contract for it all

have their aims in the state of the domicile

of the company and no service has been

had on the employe. Id.

. Beasley v. Lennoz-Haldeman Co.. 116

Ga. 13.

88. In Minnesota it. is held that a. judg

ment rendered in that state in favor of a

citizen against a. foreign corporation cannot

be impounded by a proceeding in rem in

the state where the corporation is domiciled.

there having been no service or appearance

there by the owner of the judgment. Boyle

v. Musssr-Sauntry Land. Logging & Mfg. Co..

88 Minn. 456.

84. By a foreign insurance company owing

a citizen of the state for a loss occurring

within the state. that it had paid a Judg

ment rendered in garnishment proceedings

in the state of its domicile. was sustained.

Sexton v. Phoenix Ins. Co., 132 N. C. 1.

85. An action against a. non resident cor

poration by a. non resident on a. cause of ac~

tion arising in the state is expressly author

ized by the Code of North Carolina_[Code. 5

194 (2)]. Bryan v. Western Union Tel. Co..

133 N. C. 603.

86. Where a continuous tort by a. railroad

company in begun in one county and con

tinued in another, suit for it may be brought

in either county. Carrying passenger by

station. Central of Georgia R. Co. v. Dorsey,

116 Ga. 719. Injury in one county. death in

another. Gibbs v. Gibbs [Utah] 73 Pnc. 641.

See. also. Fields v. Daisy Gold Min. Co.

[Utah] 73 Pac. 521; White v. Rio Grande W.

R. Co.. 25 Utah. 346, 71 Pac. 593.

In New York, actions to recover a penalty

must be brought in the county where the

cause of action arose [Code Civ. Proc. §

913]. Liability oi'oillcers of corporation for

false report. Hutchinson v. Young, 80 App.

Div. [N. Y.] 246. In the municipal court of

the city of New York all must reside out of

the city, as well as out of the district. Gold

man v. Jacobs. 38 Misc. [N. Y.) 781.

In Georgia the superior court of the coun

ty in which the land lien cannot enjoin a

sale under a power in a security deed where

the grantee lives in another county, though

the trustee conducting the sale resides in

the county where the land lies. Meek: v.

Roan. 11’! Ga. 865.

In Kentucky n suit to quiet title as against

mortgages executed by the plaintiff is transi

tory and must be brought in the county of

defendant's residence and not where the

land lies. Shouse v. Taylor, 24 Ky. L. R.

1842. 72 8. W. 824.

87. Kearns v. New York d: Q. C. R. Co., 86

N. Y. supp. 179; Brinn v. Rinderman, 38 Misc.

[N. Y.) '792; Fischer v. Brooklyn Heights R.

Co.. 84 N. Y. Supp. 254.

88. The county court of New York can

take jurisdiction of an action to recover

money only. only when the defendant is a

resident of the county [Const. art. 6, 5 14].

Perlman v. Gunn, 41 Misc. [N. Y.] 186.

80. A railway company that only main

tains a. station and depot in a city is not a

resident of such city so as to bring it with

in the exclusive Jurisdiction of the city

court thereof. Robinson v. Mo. Pac. R. Co.

[Kan] 72 Pac. 854.

00. The courts of Texas have Jurisdiction

of a suit by a non-resident against a. foreign

corporation doing business in' the state

though the proceeding is not in rem. W'est

ern Union Tel. Co. v. Shaw [Tenn Civ. App.]

77 S. W. 433.

01. Service on state insurance commis

sioner. Mutual Reserve Fund Life Ass‘n v.

Phelps. 190 U. S. 147. 47 Law. Ed. 987. Serv

ice on a foreign executor's local agent ap

pointed under the statute confers jurisdiction

on the executor [Gem Laws 1896, c. 212, Q

45]. German v. Stillman. 25 R. I. 55. Serv

ice on a. resident agent of a foreign corpora

tion is effective. Barnes v. Western Union

Tel. Co.. 120 Fed. 550.
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and service on the agent of a foreign corporation appointed under the state law

gives jurisdiction to the Federal court of a suit by a citizen of the state where it

is brought on a transitory cause of action arising elsewhere ;” but service on an

agent not so appointed will not be eil'ective unless the defendant is actually doing

business within the state."

Where a defendant objects to the jurisdiction on the ground of nonre=idcnce,

the question of residence is one of fact.“

Actions concerning real estate are generally triable where the land lies," but

where an action is brought to recover realty and for the value of timber out there—

from and defendant disclaims title and possession, only a personal action is left

in which defendant may object to the jurisdiction of his person for non-residence.“

A suit brought in the Federal court on the ground of diversity of citizenship

if objected to can be maintained only in the district of the residence of one of the

parties," and the bankruptcy act requires that persons adjudged bankrupts must

have resided six months in the district where the petition is filed ;°' but a defendant

may waive his right to be sued in the district of his residence, by submitting him

self to the jurisdiction of the court,” especially in patent cases, where the Federal

courts have full jurisdiction.‘ A surety company signing contractors’ bonds given

under the Federal statutes may be sued in any district in which it gives bonds.2

Courts of equity have power to act in personam upon persons within their

jurisdictions by restraining them from using the courts of another state"1 or an

other county of the same state to accomplish an inequitable purpose.‘ and to compel

them to convey lands lying in another state.“ A court has jurisdiction to enjoin

another from diverting water from a stream by means of a ditch in an adjoining

state and carrying it to his lands in the forum state, to the injury of other lands

in the forum state.6 In a suit for specific performance, the court may compel a

resident grantee to convey, he having had notice, though the court has no jurisdic

tion over the nonresident vendor.’ The Federal court of one district can enjoin

the marshal of another district from enforcing a void judgment rendered in the

latter district by seizure of property in the former,8 and the district court of one

county may restrain its sheriff from selling property in that county seized by virtue

of an execution in another county,“ especially if the ground alleged is the invalidity

of the judgment."

1. General Elec. Co. v. Wagner Eiee. Mfg.

Co.. 123 Fed, 101.

9!. Gale v. Southern Bldg. & Loan Ass'n,

ii'l Fed. 732.

98. Central Grain & Stock Exch'. v. Board

of Trade of Chicago [C. C. A.] 1-25 Fed. 463.

M Ovid Tp. v. Hairs [Mich.] 94 N. W.

lOGO; Kent. v. Crenshaw [Iowa] 94 N. W. 1181.

85. Suit to establish trust. Booker v.

Aitken, 140 Cal. 471, 74 Pac. 11.

96- Adams v. Drews, 110 La. 456.

91. Chesapeake & 0. Coal Agency Co. v.

Fire Creek Coal & Coke Co.. 119 Fed. 942;

rincidental Consolidated Min. Co. v. Comstock

Tunnel Co., 120 Fed. 518.

08. Where a traveling gambler has re

aided in the jurisdiction only two months.

the court has no jurisdiction. In re Wil

liams, 120 Fed. 34.

90. A demurrer is not a waiver, though

filed on other grounds. Chesapeake & 0.

Coal Agency Co. v. Fire Creek Coal &- Coke

Co.. 119 Fed. 942. Contra, Bottum v. Nat. R.

Bldg, & Loan Ass'n, 123 Fed. 744. A gen

eral appearance is a waiver. Occidental

Consolidated Min. Co. v. Comstock Tunnel

Co., 120 Fed. 518; Barnes v. Western Union

'i‘ci. Co.. 120 Fed. 550.

2. Act Aug. 13, 1894 (28 Stat. 279 EU. 8.

Comp. St. 1901, p. 2315]). U. S. v. Sheridan.

119 Fed. 236: U. S. v. O’Brien. 120 Fed. 446.

8. Attachment in foreign state or property

exempt in state or party's domicile. Mar

garum v. Moon. 63 N. J. Eq. 586. Bringing

suit in another state to avoid use of deposi

tions taken in state of residence. Locomo

biie Co. v. American Bridge Co., 80 App. Div.

[N. Y.] 44.

4. State v. Fredlock, 52 W. Va. 282.

5. Gates v. Paul [Wis.] 94 N. W. 55.

6. Willey v. Decker [Wyo.] 73 Pac. 210.

7. Fowler v. Fowler. 204 Ill. 82.

8. Kirk v. U. 5.. 124 Fed. 324.

9. Ohio Colorado Min. & Mill. Co. v. Wiley

[0010. App.] 71 Pac. 1001. In Connecticut.

the superior court of one county may enjoin

in an independent action the use of a. Judg

ment. rendered by the superior court or an

other county. Allis v. Hail [Conn.] 56 Atl.

637.

10. Noerdlinger v. Hut. 81 Wash. 880, '12

:Pac. 78.
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A nonresident cannot maintain suit for divorce," and if residence in the

county is jurisdictional it cannot be waived."

Only the probate court of the county of his residence can appoint an ad

ministrator or executor or probate the will, where the decedent was a resident

of the state;" but the court of any county in which deceased left property can

appoint an administrator for the estate of a nonresident,“ and in Utah, an ad

ministrator may be appointed for the estate of a nonresident decedent, though

he left no property in the state.“ Unless the statutes so require, and except in

the case of nonresident decedents, the possession of an estate by the decedent is not

a prerequisite to the jurisdiction for the appointment of an administrator ;" but

the municipal court of the city of Providence, R. 1., has jurisdiction to appoint

an administrator only when the deceased left assets within the city."

The court of their domicile has jurisdiction to appoint a guardian for minors,

though they may not be within the state at the time, as against the court of a

state in which they are sojourning merely," and the court of a county in which

an injured waif of unknown parentage is found has jurisdiction to appoint a

guardian for him."

The court has jurisdiction of adoption proceedings in a case of a child born

and resident in the state, though her father was a citizen of and resided in a

foreign country.“ 2‘

§ 8. Limitations resting in amount or value in controversy.—To give the

circuit court of the United States jurisdiction of a case on account of the ex

istence of a Federal question or diversity of citizenship, the matter in dispute

must exceed $2,000 exclusive of interest and costs.22 Similiar provisions are to

be found in the constitutions and statutes of the states defining the jurisdiction

of their several courts.“ The amount is not controlling if other jurisdictional

11. Though the defendant is a resident ern Woodmen v. Hester, 66 Kan. 129. 71 Pac.

there and the cause (desertlon) occurred

there. Blandy v. Blandy, 20 App. D. C. 535.

In the District of Columbia divorce cannot

be granted for a cause occurring outside the

District unless the plaintiff shall have re

sided in the District for two years preceding

his application. Blandy v. Blandy. 20 App.

D. C. 535.

In New York: The plaintiff must have

been a resident of that state when the

offense was committed and must he a. resi

dent when the action is begun [Code Civ.

Proc. § 1756]. Harris v. Harris. 83 App. Div.

[N. Y.] 123.

Kentucky: A wife. plaintiff in divorce,

does not lose her residence by enforced ab

sence from the state while earning her live

lihood. Boreing v. Boreing. 24 Ky. L. R.

1288, 71 S. W. 431.

12. Divorce cases in Colorado can be

brought only in the county where the plaintiff

resides, or where the defendant resides or

where the defendant last resided. Residence

is a jurisdictional question. Branch v.

Branch. 30 C010. 499. 71 Fee. 632.

13. Ewing v. Mallison, 65 Kan.

Pac. 369.

14. Wright v. Roberts. 116 Ga. 194; In re

Barandon's Estate. 41 Misc. [N. Y.) 380.

15. In re Tasanen's Estate. 25 Utah. 396.

71 Pac. 984.

16. Holburn v. Pfanmiller‘s Adm'r, 24 Ky.

L. R. 1613, 71 S. W. 940.

17. Williams v. Ripley [R. I.] 56 Atl. 777.

18. Probate Court. Residence of mother

is domicile of minor fatherless child. Mod

484, 70

279.

10. County Court. Louisville & N. R. Co.

v. Kimbrough, 24 Ky. L. R. 2409. 74 S. W.

229.

20, 21. Probate Court.

183 Mass. 404.

22. U. S. v. Sheridan. 119 Fed. 236; Hyde

v. Victoria. Land Co., 125 Fed. 970. Suit to

set aside Judgments—consolidation of claims.

not allowed. McDaniel v. Traylor. 123 Fed.

338. Habeas Corpus Case. Hoadly v. Chase,

126 Fed, 818. Suit by member of nonstock

corporation to restrain illegal and ultra vires

acts by governing body. McKee v. Chautau

qua. Assembly, 124 Fed. 808. Suit on a. bond

in the name of the United States for the

benefit of an individual is no exception to the

rule. U. S. v. Sheridan. 119 Fed. 236. Juris

diction of circuit courts as determined by

amount in controversy see notes to Auer v.

Lombard, 19 C. C. A. 75; Tennent. etc., Shoe

Co. v. Roper. 36 C. C. A. 459.

23. Cnilforni, Superior Court. 8300.

rod v. W'olters [Cal.] 74 Pac. 1037.

New Jersey Chancery. $50. Margarum v.

Moon. 68 N. .1. Eq. 586; Quairoli v. Italian

Ben. $00.. 64 N. J. Eu. 205.

New York, County Court. $2.000. Howard

Iron Works v. Buffalo El. Co., 176 N. Y. 1.

Nevada, District Court. Trespass to land

by sheep. Dnngberg v. Ruhenstroth, 26 Nev.

455, 70 Pac. 320.

\Vanhingion Appellate jurisdiction of su

preme court. 8200. Taylor v. Spokane Falls

8: N. R. Co.. 32 Wash. 450. 73 Fee. 499.

Interest may be added to the original claim

Stearns v. Allen.

Win
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facts or conditions concur to confer or divest jurisdiction." If equity is involv

ed, a justice 01" the peace loses jurisdiction whatever the amount.25
Under such

provisions it is held that the amount the plaintiff in good faith claims, irre

spective of the amount of recovery,” and irrespective of amendments,“ set

offs and counterclaims,“ furnishes the test of jurisdiction; but the amount de

manded by plaintiff will not be considered the amount in controversy, where

it is shown by other averments in the declaration to be overstated.”
Where the

jurisdiction depends upon a particular sum, suits in which the damages cannot

be calculated in money are not within it.”0 In Vermont, jurisdiction in replevin

for beasts distrained, as between justice and county courts. depends upon the

actual value of the beasts and not on the value as stated in the writ.31

The amount in controversy or matter in dispute as testing the jurisdictlon

of a court is the value of that which the complainant claims to recover or the

value of that which the defendant will lose.32 The value of the right affected,

not merely the damage to it is considered by federal courts.“ Applications of this

test to particular actions are collected in the note.“

Herring v. Chesapeake & W. R. Co. [Va.] 45

S. E. 322. A note for 850 and attorney's

fees at five per cent per month is beyond

the jurisdiction of a. justice of the peace in

Missouri, where the Jurisdiction is limited to

850. Bay v. Trusdell. 92 Mo. App. 377.

21. The circuit court in Florida has juris

diction of the statutory action to recover

four times the amount of fees unjustly

claimed by an officer in an action in that

court though the amount involved is less

than 8100. State v. Reeves [Fla.] 32 So, 814.

25. Note for small amount but charging

married woman's separate estate. Harvey v.

Johnson, 133 N. C. 352.

28. Fla. Cent. & P. R. Co. v. Seymour

[Fla.] 33 So. 424: Ball v. Sledge [Miss.] 35

So. 447. Presumption as to good faith of

claim. Sanger v. Chesapeake & O. R. Co.

[Va.] 46 S. E. 760. Suit to declare and en

force lien. Lilienthal v. McCormick [C. C.

.L] 117 Fed. 89.

27. Where the statute provides that ap

pellate jurisdiction shall exist only when the

"original amount in controversy" is over

$200. an amendment of the complaint before

trial reducing the amount claimed below

$200 will not deprive defendant of his right

to appeal. Taylor v. Spokane Falls & N. R.

Co.. 32 Wash. 450. 73 Pac. 499.

28. Payment of part of a claim after suit

brought will not oust the jurisdiction though

the amount in controversy is reduced there

by to less than the original jurisdiction of

the court. Jackson v. Corley, 30 Tex. Civ.

App. 417. Where the complaint demands an

amount within the jurisdiction of the court,

a plea of payment of part of it, leaving an

amount unpaid less than jurisdictional

amount. will not oust the jurisdiction.

Prince v. Takash, 75 Conn. 616. Where suit

is brought in the county court of New York

on a claim within its jurisdiction, such juris

diction is not lost by counterclaim of an

amount beyond the jurisdiction. Howard

Iron Works v. Buffalo E]. Co., 176 N. Y. 1.

Though it is otherwise as to the municipal

court of Stillwater. Minnesota, by statute.

Jourdain v. Luehsinger [Mlnn.] 97 N. W. 740.

29. U. S v. Sheridan. 119 Fed. 236. Where

a note is for an amount great enough to give

the superior court jurisdiction, but the sum

actually due thereon is alleged to be less

than the jurisdictional amount, the court has

no jurisdiction. Harvey v. Johnson, 133 N.

C. 852.

80. Anticipated consequential damages in

capable of ascertainment. Or. R. & N. Co. v.

Shell, 125 Fed. 979.

81. Widber v. Benjamin [Vt.] 53 Atl. 1071.

82. Suit by owner of fraction of property

for annulment of mortgages on whole. Cn—

weil v. City Water Supply Co. [0. C. A.) 121

Fed. 53. '

33. Amelia Mill. Co. v. Tenn. 0., I, d: R.

Co., 123 Fed. 811.

84- Taxes and licenses: In a suit by a

taxpayer to enjoin the issue of municipal

bonds, it is the amount of the bonds and not

the amount of tax which might be illegally

imposed on complainant thereby. Ottumwa

v. City Water Supply Co., 119 Fed. 315. in

a suit to enjoin the enforcement of a license

tax it is not alone the amount of the tax

but the value of complainant‘s right to con

duct his business without being subject to

the tax. Hutchinson v. Beckham [0. C, A.]

118 Fed. 399. In a suit to set aside special

tax bills it includes the bills against lots of

which the plaintiff is the equitable owner as

well as those which he owns in fee. Field

v. Barber Asphalt Pav. Co., 117 Fed. 925.

When a lien on land is sought to be en

forced or avoided it is the amount of the

lien and not the value of the land. Suit to

enforce judgment lien. Matteson v. Matte

son [Mich.] 93 N. W. 1079. Suit to set aside

judgments. McDaniel v. Traylor, 123 Fed.

338. In a. suit to enjoin a permanent injury

to land, it is the value of the land and not

the amount of the injury (In re Turner, 119

Fed. 231), and in a suit to recover land, it is

its value to defendant as it is being used

(King v. So. R. Co., 119 Fed. 1016).

Where a contract by a city to furnish elec

tric power to a railway company is impaired.

it is not the amount to be paid under the

contract but the value of complainant‘s

rights thereunder (Riverside & A. R. Co. v.

Riverside, 118 Fed. 736). and in a suit to en—

join the violation of contract not to engage

in certain business it is the value of the

object to be gained by the suit and not the

amount of complainant‘s damages arising
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Several distinct demands by different persons cannot be joined to make

up the jurisdictional amount,35 but the assets of an insolvent corporation pro

ceeded against and the joint claims of the creditors joining in the bill furnish

the measure of the amount involved, regardless of whether any individual cred

itor is interested to the prescribed amount.36

The jurisdictional amount must be alleged to be involved either directly or

by necessary inference.“ It is immaterial that there is no express allegation

that plaintiff’s right is worth that much," and where no specific amount is

claimed, an amendment as to that matter may be allowed after the evidence is

in.” Where several paragraphs of a complaint counting on the same cause of

action each claim the same amount, that amount and not the sum of the several

amounts claimed is the amount in controversy, and it is not augmented by the

general prayer for other and further relief.“ Where it appears from the com

plaint that the claim is beyond the court’s jurisdiction and no part of it is waived,

the demand for judgment for an amount within the jurisdiction will not confer

it.“ _ A demurrer is properly sustained to a petition under which the damages

recoverable are less than the court’s jurisdiction,‘2 and where a demurrer is sus

tained to so much of a complaint that the amount remaining in controversy is

less than the jurisdictional amount, the action is properly dismissed.“ Where

suit is brought in good faith for a sum large enough to confer jurisdiction, a

subsequent striking out of part of the items, leaving a sum less than the court’s

jurisdiction, will not oust it.“

§ 9. Limitations resting in character of subject-matter or object of action.“

—-Justiees of the peace,“ county," municipal“I and other inferior courts,” are

from the violation (American Fisheries Co.

'. Lennen. 118 Fed. 869).

there an injunction is sought to restrain

the prolecuflon of is foreign attachment to

Morris v. Bean, 128 Fed. 618. Suinciency of

showing of value—replevin for deed. Paster

field v. Sawyer, 133 N. C. 42.

88. State v. Board of Pharmacy, 110 La.

apply a laborer's wages to the payment of a 99.

debt, the amount of wages garnished and 39. Boyd v. Roanoke R. & L. Co.. 132 N. 0.

not the amount of the debt, determines 184.

whether the court has Jurisdiction. Mar- 40. Baltimore & O. R. Co. v. Ryan [Ind.

war-um v, Moon, 83 N. J. Eq. 586. In a suit App.] 68 N. E. 923.

by a taxpayer to enjoin the illegal use oi n 41. Poirier v. Martin, 89 Minn. 346.

~chool building the value of the building and 42. Damages against telegraph company.

not the value of complainant's interest there

in furnishes the test. Sugar v. Monroe, 108

La. 677, 59 L. R. A. 723.

In a. suit against an officer and his bonds

rion to recover ken unlawfully collected b)‘

him the amount of fees and not the penalty

of the bond is the amount in controversy.

McCall v. Zachary, 131 N. C. 466.

35. Consolidation of demands to confer

jurisdiction [Conn. Gen. St. 1902. §§ 657, 558].

Brennan v. Berlin Iron Bridge Co.. 75 Conn.

393. Several labor claimants cannot combine

to make jurisdictional amount. Winrod v.

Walters [CaL] 74 Pac. 1037. Actions on sev

eral insurance policies consolidated under

statute. Amount in controversy is the

claim under each policy. VVls. Cent. R. Co. v.

Phoenix Ins. Co., 123 Fed. 989.

30. Jones v. Mut. Fidelity Co.,

508.

37'. A two story brick school house will be

presumed to be worth more than $50, the

amount necessary to give the chaneery court

jurisdiction. Quairoii v. Italian Ben. Soc,

64 N. J. Eq. 205. An allegation that the

water right defendant interferes with is

w-rth $2,000 and a. claim for damages for

prior division amounting to $2,500 sufficient

ly show lhnt upwards of $2.000 is involved.

123 Fed.

Gaddis v. W. U. Tel. Co. [Tex. Civ. App.] 77

S. W. 37.

48. W. U. Tel. Co. v. Arnold [Tex. Civ.

App.] 77 S. W. 249. Exemplary damages nOt

recoverable. Malin v. McCutcheon [Tex. Civ.

App-l 76 S. W. 586. Compare Ingham v. Ry

an [Colo App.] 71 Fee. 899.

44. Burmlster v. Empire Gold Min. & Mill.

Co. [Aria] 71 Pac. 961.

45. CL, § 4, ante as to Federal jurisdiction

resting in existence of Federal questions,

etc.

46. Forclblo entry and detainer. Heiney

v. Heiney [Or.] 73 Pac. 1038. Trespass. Dold

v. Knudson [Neb.] 97 N, W. 482. Replevin

for a. deed does not invalidate title to real es

tate. Pasteriield v. Sawyer, 133 N. C. 42. A

plea of title to remove an action of trespass

from a Justice of the peace must set forth

title in the defendant. merely denying plain

tiff's title is not sumcient. Garein v. Rob

erts [N. J. Law] 55 Atl. 43.

47. Action to recover damages for fraudu

lent conveyanee of title held in trust does

not involve title. Espey v. Boone [Tex. Civ.

App.] 75 S. ’W. 670.

48. An action upon open account to recov

er a sum of money alleged to be due for a

.section in a city cemetery is not a s~tit in
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generally denied jurisdiction of actions involving the title to land, though where

the question of title arises only collaterally, jurisdiction is not ousted.“ Neither

have such 'courts any equitable jurisdiction.51

An action on a married woman’s note binding her separate estate is equitable

in its nature though for an amount within the ordinary jurisdiction of a justice.“

An action will lie in the supreme court of New York to enforce a judgment of

the Seneca Indians’ pcacemalter’s court relating to lands."3 .

Actions ex delictoM are frequently withdrawn by statute from the jurisdictio

of justices’ and like courts, but damages for nondelivery under a contract sounds

as a cause arising out of contract.“ ‘

Though the Federal courts have exclusive jurisdiction of contests over the

validity of patents,“ the jurisdiction of a state court in a case properly with

in its jurisdiction is not ousted merely because the validity of a patent is

necessary to be decided therein." The state courts have no jurisdiction to

try and determine the validity of acts or decisions of the officers of the land

department of the general government,‘58 but after the title has passed from

the government. the state courts may adjudicate the claims of rival claim

ants." The United States court in the Indian Territory has jurisdiction of an

action to foreclose a mortgage of lands executed by an Indian to a citizen of

the United States,“0 and of cases brought by a tribe against persons holding lands

as claimants to membership in the tribe, notwithstanding such claim has been

decided adversely.61

§ 10. Limitations resting in character or capacity of parties litigant—IA

sovereign state cannot be sued in its own courts62 or in any other without its own

consent,“ but a justice has jurisdiction of a suit against a. county in West Vir

ginia.“ A state court has no jurisdiction to inquire upon habeas corpus into

the validity of enlistments into the naval or military service of the United

States.“ An action against the United States for injuries by a. passenger in an

volving the title to land. Adas Yeshurunl 54. The municipal court of New York City

hSoc. v. Fish, 117 Ga. 345. as no Jurisdiction of an action for the re

covery of money paid under dlwess. Gold

stein v. Abramson. 86 N. Y. Supp. 80.

55. Justices of the peace in Delaware

haw; jurisdiction of an action for damages

for failure to deliver persona! property sold,

though such action sounds in demages. Gru

ell v. Clark [DeL] 54 Atl. 955.

50. Fuller v. Schutz, 88 Min. 372: Stand

ard Sewing Mesh. Co. v. Leslie [0. C. A.] 118

Fed. 557.

67- Pratt v. Hawes [Wis] 95 N. W. 965;

Merrill v. Miller [Mont.] 72 Fee. 423; Ind.

Mfg. Co. v. Koehne, 188 U. B. 641, 47 Law. Ed.

651.

58. Homestead entries. Tie-nan v. Miller

[Neb.] 96 N. W. 661. Railroa‘i grant. Mc

Donald v. Union Pac. R. Co. [Neb.] 97 N. W.

440.

59. Johnson v. Fluetsch, 176 M0. 452.

00. Crowell v. Young [Ind. T.] 69 B. W.

829.

61. Hargrove v. Cherokee Nation [Ind. T.]

69 S. W. 823.

82. State v. Mortensen [Neb.] 95 N. W. 88)

88. Hassard v. U. S. of Mexico. 173 N. Y.

49. An additional prayer for relief beyond

the jurisdiction of the court will not deprive

the court of iurisdiction to entertain a case

otherwise within its jurisdiction. Randolph

v. Hudson [0111.] 74 Pas. 946.

50. Summary proceedings for possession.

Van Deventer v. Foster, 87 App. Div. [N. Y.)

62. Action to recover cash deposit on sale

of real estate on failure of title. Elinsky v.

Berger. 87 App. Div. [N. Y.] 584. An action

on a. covenant against incumbrances in a

warranty deed does not involve the title to

real property. Dafoe v. Keplinger [Neb.] 95

N. W. 674.

51. Ehrlich v. Shuptrine, 11'! Ga. 882;

Fordham v. Ehrlich, 117 Ga. 883: Huntley v.

Hutchinson [Minn.] 9"! N. W. 971. Action

for an accounting and to settle partnership

affairs. Erret v. Pritchard [Iowa] 96 N. W.

963. While the municipal court of New York

has no jurisdiction to grant affirmative re

lief in the form of a judgment'based upon an

equitable defense interposed by a respondent

in a summary proceeding. it has the right to

entertain an equitable defense in such a. pro

ceeding and receive evidence in support of

it. Schiaich v. Blum, 85 N. Y. Supp. 335.

62. Harvey v. Johnson, 183 N. C. 352.

53. Recovery of lands set apart as dower.

Jimeson v. Pierce, 78 App. Div. [N. Y.] 9.

64. Taylor County Ct. v. Holt, 53 W. Va.

0l5. Marine corps. Com. v. Butler, 19 Pr

Super. Ct. 626.
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elevator of a government building sounds in tort and cannot be maintained in

any court."

§ 11. Original jurisdiction. A. Exclusive, concurrent and conflicting."—

Jurisdiction will be declined when the amount is within the cognizance of a

lower court and no other features of the proceeding invoke it.“ In states which

have probate courts, their jurisdiction over administration proceedings and other

proceedings committed to them is generally exclusive.“ Indiana has no sepa

rate probate court, the circuit courts of that state having exclusive jurisdiction

of all matters relating to the settlement of decedent’s estates."

An adoption of the mode of procedure appropriate to a matter triable in a

diiierent court does not withdraw jurisdiction."

The ordinary courts in Colorado are excluded from jurisdiction to deter

mine which faction of a political party is entitled to representation within the

party councils."

Cases in which there are two or more courts to which resort may be had

for relief are numerous," e. g., between equity and courts of probate,“ it being a

familiar rule that when there exist two tribunals possessing concurrent and com

plete jurisdiction of the subject-matter, the jurisdiction becomes exclusive in the

one before which proceedings are first instituted," and that such court will

be permitted to pursue its jurisdiction to the end to the exclusion of all others.

and will not permit its jurisdiction to be impaired or perverted by a resort to

some other tribunal :" on the same principle, where two suits are brought in the

same court to accomplish the same result, the suit first instituted is entitled to

priority."

00- Bigby v. U. S., 188 U. S. 400. 47 Law.

Ed. 519.

61'- Compare ante, § 4, Federal Jurisdic

tion.

88. The district court in Texas has no

Jurisdiction of a motion to require the clerk

to pay over 850 received by him in satis

laction of a judgment. since as an original

suit it is not within the court's jurisdiction

as to amount. and as a motion is not ancil

lary to the original suit since the clerk's

action in receiving the money is not author

ized. Whiteshoro v. Diamond [Tex. Civ.

App.] 75 8. \V. 540.

60- The district court of Nebraska has no

original jurisdiction in probate matters.

Reischick v. Reiger [Neb.] 94 N. W. 156;

'Genau v. Roderick [Neb.] 94 N. W. 523.

10. English v. Randle, 29 Ind. App. 681.

TI. Justices of the peace and not the quar

terly courts hava jurisdiction in Kentucky

0! prosecutions tor obstructing public high

ways. Cincinnati. N. 0. & ’1‘. P. R. Co. v.

'Baughman, 25 Ky. L. R. 705. 76 S. W. 351.

72. Statute (Sess. Laws 1901. p. 169. c. 71)

gives it to state central committees. People

-v, Dist. Ct. [Colo.] 74 Fee. 896.

73. The supreme and superior courts of

- lcorgia have concurrent jurisdiction to com

]wi officers of the latter court by mandamus

to perfect bills of exception. Cooper v. Nis

imt [Ga.] 45 S. E. 692.

74. The surrogate and supreme court in

New York have concurrent jurisdiction in

the appointment of a. successor to a deceased

testamentary trustee. In re Chase's Estate.

40 Misc. [N. Y.] 616. The circuit court of

Missouri has jurisdiction of an action for

necessaries furnished an insane person not

withstanding the statutory provisions for

appointing guardians of the persons and es

tates of such persons by the probate court.

St. Louis v. Hollrah, 176 Mo. 79.

75. Receivership proceedings in co-nrdi

nate state courts. McDowell v. McCormick

[C. C. A.] 121 Fed. 61; McKay v. Van Kieeok

[Mich.] 94 N. W. 367. But the rule does not

apply in bankruptcy cases, and prior pro

ceedings in state courts are not effective to

deprive the bankruptcy court of jurisdiction.

In re Knight. 125 Fed. 35. Voluntary assign

ment proceedings in county court. Hillis v.

Asay, 105 Ill. App. 667. Supreme and surro

gates' court. Westerfleld v. Rogers. 174 N.

Y, 230; Levett v. Polhemus, 86 App. Div. [N.

Y.] 496. Suit for possession of note, injunc

tion against suit thereon in other county.

Gregory v. Howell, 118 Iowa, 26. Probate

courts of different counties. Stone v. Byars

[Tex. Civ. App.] 73 S. “C 1086'. Ewing v. Mai

lisonI 65 Ken. 484, 70 Pac. 369; In re Davi

son’s Estate [Mo. App.] 73 S. W. 373. Appli

cation i'or ferry privilege over stream form—

ing boundary between counties. Clark

County Ct. v. “'arner, 25 Ky. L. R. 857. 76 S.

Vi". 828.

76. Ewing- v. Maliison. 85 Kan. 484. 70

Pac. 369; State v. Fredlock. 52 W. Va. 232;

Union L. Ins. Co. v. Riggs, 123 Fed. 312;

Stewart v. Wis. Cent. R. Co., 117 Fed. 782.

The jurisdiction 01‘ a. federal court in equity

to set aside fraudulent conveyances by a.

judgment debtor is not affected by his tiling

his petition in bankruptcy after suit begun.

Nat. Bank of Republic v. Hobbs, 118 Fed.

626. Where an estate is in process 0! ad

ministration in the probate court, the dis

trict court is not authorized to oust the Ju

risdiction ot the probate court by entertain

ing a suit against the administrator on a
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It is a settled rule that when a state court and a Federal court may each take

jurisdiction of a matter, the tribunal whose jurisdiction first attaches holds it to the

exclusion of the other, until its duty is fully performed, and the jurisdiction in

volved is exhausted." While the rule is not limited to cases where property has

actually been seized under judicial process before a. second suit is instituted in

another court, it is limited to actions which deal either actually or potentially

with specific property or objects, and does not apply to actions strictly in per

sonam."

claim or right.50

Neither does it apply to actions brought to enforce an entirely distinct

Where administration has been completed and the property

has passed out of control of the probate court and beyond its jurisdiction, the

Federal courts have power to subject the property in the hands of a distributes

to the debts of the decedent.“

When a court once gets .jurisdiction of a case, it retains it and proceeds to

pass upon and determine all matters incident thereto,“2 especially if it be a court of

claim against the decedent. O'Loughlin v.

Overton [Kan.] 74 Fee. 604.

77. Receivership proceedings and assign

ment for benefit of creditors. Flint v. Pow

ell [Colo. App.] 72 Pac. 60.

78. Conflicts of Jurisdiction between fed

eral and state courts see note to Louisville

Trust Co. v. Cincinnati, 22 C. C. A. 356; Bal

timore & 0. R. Co. v. Wabash R. Co.. 119 Fed.

678. Suit against purchaser of railroad from

receivers. Stewart v. Wis. Cent. R. Co., 117

Fed. 782. Mandamus against receivers of

federal court denied. Rogers v. Chippewa

Circuit Judge [Mich.] 97 N. W. 164. State

court in equity refusing jurisdiction of cause

determinable in pending suit in Federal

court. Sprlgg v. Com. T. I. & T. Co. [Pa.]

56 Atl. 33. Collusive attempt to confer ju

risdiction on state court after stipulation of

armistice in federal court. McKechney v.

Weir [C. C. A.] 118 Fed. 805. Probate pro

ceedings in state court not enjoined in fed

eral court. McPherson v. Miss. Valley Trust

Co. [C. C. A.] 122 Fed. 367; Hall v. Bridge

port Trust Co., 123 Fed. 739. Receivership

proceedings in state and federal courts.

Knott v. Evening Post Co.. 124 Fed. 342. En

forcement of Judgment of state court will

not be enjoined. Bailey v. Vi'llleford. 126

Fed. 803. Habeas corpus to inquire into the

detention of an insane person pending inqui

sition in state court refused. Hoadly v.

Chase, 126 Fed. 818. Jurisdiction of judg

ment creditor's bill not ousted by bank

ruptcy. Pickens v. Roy. 187 U. S. 177, 47

Law. Ed. 128. Condemnation proceedings in

state court not restrained. Benjamin v.

Brooklyn Union El. R. Co., 120 Fed. 428.

The Federal court has no jurisdiction to en

join receivership proceedings in a state court

supplementary to an execution issued on a

judgment rendered in the state court. Mu

tual Reserve F. L. Ass'n v. Phelps, 190 U. S.

147, 47 Law. Ed. 987. The bankruptcy court

cannot enjoin the enforcement of a. lien ac

quired by a judgment creditor by bill filed

more than four months before bankruptcy

though the judgment was not render

ed until after bankruptcy. Pickens v. Roy,

187 U. S. 177. 47 Law. Ed. 128; Metcaif v.

Barker, 187 U. S. 165. 47 Law. Ed. 122. A

federal court may entertain an action and

render judgment against a corporation not

withstanding pending proceedings in the

state court to Wind up its affairs. Anglo

American L. M. & A. Co. v. Cheshire Provi

dent Inst., 1224 Fed. 464. “'here an injunc

tion has been obtained in a state court

against disposing of rights pending a patent

infringement suit in the federal court. a

counter injunction will not be granted be

cause of the usual comity between the courts.

Green v. Porter, 123 Fed. 351. The rights of

all subcontractors and materialmen serving

legal stop notices under the mechanics' lien

law on the owner of buildings being erected

by a contractor before the contractor filed his

petition in bankruptcy, are enforceable in

the state court. South End Imp. Co. v. Har

den [N. J. Ch.] 52 Atl. 1127. Bill by aliens

to annul nuncupative will probated in state

court. O‘Callaghan v. O'Brien, 116 Fed. 934.

Where a claim for a personal injury against

a railroad company was sued in the state

court and presented to the receiver of the

federal court. and on reference to the master

rejected the same day that judgment for the

plaintiff was rendered in the state court, it

was held that the jurisdiction being concur

rent. the federal court was bound by its own

judgment, and a petition in intervention

based on the judgment in the state court

must be dismissed. Goodwin v. Atchison.

T. & S. F. R. Co. [C. C. A.] 118 Fed. 403. Aft

er suit has been brought on an insurance

policy in a. state court. the federal court has

no jurisdiction based on diversity of citizen

ship to entertain a. suit to cancel the pol

icy, on grounds that may be set up as a

defense in the state court. Cable v. U. S.

L. Ins. Co., 191 U. S. 288.

79. Suit to enforce decree of state court

giving one railroad right to cross another.

Baltimore & 0. R. Co. v. Wabash R. Co. [C.

C. A.] 119 Fed. 678.

80. Jurisdiction of a bill to enjoin an in

solvent corporation unable to resume busi

ness from the exercise of its franchises is

not ousted by a showing therein that in the

Federal court a. suit based on diversity of

citizenship is pending the object of which is

the appointment of a receiver and a distribu

tion of its property among creditors and

stockholders, the purpose of the action in the

state court not being pecuniary. Gallagher

v. Asphalt Co. [N. J. Eq.) 55 Atl. 259.

81. Hale v. Coffin, 114 Fed. 567.

82. McCall v. Zachary. 131 N. C. 466; Jack

son v. Corley, 30 Tex. Civ. App. 417. Vi’here

money has been paid into court in a cause of

which the court had jurisdiction. the au

thority of the court to determine to whom
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equity, as it is well settled that once a court of equity has obtained jurisdiction

upon any equitable ground, it will retain it to do complete justice between the

parties, although in so doing it will become necessary to establish purely legal

rights or to grant legal remedies.53 Where jurisdiction attaches by virtue of aver

nients made in good faith and prayer for relief founded thereon, it is not ousted

by the fact that at the trial it appears that plaintiff is not entitled to the re—

lief prayed for, but in such case the court will grant such relief as is within the

issues. though not within its jurisdiction if prayed alone.“

No court has jurisdiction to enjoin the violation of an executory order of an

other court." Neither can one court set aside. modify,“1 control,“ or enjoin the

decree of another of concurrent jurisdiction," though it may restrain the enforce—

ment of such decree by acting in personam on the parties, and may have in

adjudge the decree invalid to justify such procedure,88 and where a Federal court

has obtained jurisdiction, it may protect that jurisdiction by injunction against

bringing any other action in any other court involving the same subject-mat.—

ter.°°

(§ 11) B. Ancillary 01' assistant—Since the Federal courts have jurisdic

tion of all suits and proceedings ancillary or assistant to suits of which it has

jurisdiction, without regard to the tests of jurisdiction applied to original or in

dependent suits," receivers appointed by such courts may maintain suits therein

to collect assets, or protect assets in their possession, regardless of either the

citizenship of the parties or the amount in controversy ;"2 but the bankruptcy court

has no jurisdiction over a controversy between trustees and an adverse claimant

of property of the bankrupt." A district court of one district has no jurisdiction

the fund belongs without regard to ques- 87. A decree of the probate court as to a

tions of jurisdiction as to the parties claim

ing it is unquestioned. Myers v. Luzerne

County. 124 Fed. 436; Varick v. Hitt [N. J.

Eq.] 55 Atl. 139. Where the bankruptcy

court has acquired the lawful custody oi.’

property to which conflicting liens attach

it has Jurisdiction to determine the priority

of such liens though the trustee has no in

terest in such question. Chauncey v. Dyke

Bros. [C. C. A.] 119 Fed. 1; In re Amigo

Screen Door Co. [0. C. A.] 123 Fed. 249.

Distribution of remnants in admiralty among

claimants not entitled to maritime lien. The

Library. 119 Fed. 539.

83. Longshore v. Longshore, 200 Ill. 470;

Gates v. Paul [Wis.] 94 N. W. 55; Lothrop v.

Dufficld [Mich.] 96 N. W. 577: Whetstone v.

McQueen. 137 Ala. 301. Where personal

property is divided by a. divorce decree the

only remedy for possession is in the court

making the decree. Jackson v. Jackson

[Mich] 98 N. W. 260. Decree of possession

in suit for partition. LeSage v. LeSage, 62

“K Va. 323. “'here a trustee in bankruptcy

invokes the aid of a state court of equity

to obtain possession of property in the hands

oi.’ a. third person. the court has jurisdiction

to compel him to reimburse the party in pos

session for moneys he has paid to preserve

the property as a. condition of granting the

relief. Arnold v. Eastin‘s Trustee. 25 Ky. L.

R. 895, 76 S. W. 855.

84. Prayer for lien denied—judgment for

debt rendered. Bridge v. Carter [Tex. Civ.

App.] 77 S. W. 245; Randolph v. Hudson

[Okl.] 74 Pnc. 946.

85. “'oods v. Root [C. C. A.) 123 Fed. 402.

80- Bill 0! review. Mathias v. Mathias,

104 Ill. App. 344; In re Teitelbaum, 84 App.

Div. [N. Y.] 351.

matter altogether within its jurisdiction can

not be controlled by equity. Kaul'iman v

Gries [Cal] 74 Pac. 846.

88- Special statutory provision in Indian

Territory [Ind. T. Ann. St. 1899, i 2510].

Hampton v. Mays [Ind. T.] 69 S. W. 1115. So

in Texas [Rem St. 1895. § 2996]. Chriswell

v. Lussier [Tex. Civ. App.] 75 S. W. 552.

80. Lothrop v. Duffleld [Mich.] 96 N. WV.

577; Ohio Colo. Min. & Mill. Co. v. Wiley

[0010. App.] 71 Pac. 1001. Scire tacias on a

forfeited recognizance is an original process

in a special proceeding and where issued

against a. non resident surety will be enjoin

ed in the district of the surety's residence.

Kirk v. U. 5.. 124 Fed. 824.

00. Union Lite Ins. Co. v. Riggs. 123 Fed.

812. Rev. St. § 720. Stewart 1!. Wisconsin

Cent. R. Co., 117 Fed. 782.

91. Injunction to restrain action on de

cree. diversity of citizenship not necessary.

Thompson v. Schenectady R. Co.. 124 Fed.

274. Actions on attachment bonds executed

in suit pending in federal court. Attachment

bonds. Files v. Davis, 118 Fed. 466. A suit

to restrain private persons from selling the

stock of a. company is not ancillary to a

bill filed to foreclose the mortgages on the

railway of such company. Raphael v. Trask.

118 Fed. 777.

92. Unfair competition. Brookfleld v

Hecker. 118 Fed. 942. Collection of assets.

Alexander v. Southern Home Bldg, 8; Loan

Ass'n, 120 Fed. 963; Bottom v. Nat. R. Bldg.

& Loan Ass'n. 123 Fed. 744. Suit in other

jurisdiction. Conklin v. U. S. Shipbuilding

Co.. 123 Fed. 913.

98. 30 Stat. 552. 553. § 23. In re Roch

iford [C. C. A.] 124 Fed. 182; In re Waterloo
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to grant an injunction,“ or an order to examine persons residing in the dis

trict in aid of bankruptcy proceedings in another state.” The court in which

an indictment is pending has jurisdiction to forfeit a recognizance founded there

on in which a nonresident is surety.‘m Except in a few cases provided for by law,

the circuit courts of the United States can issue writs of mandamus in aid of an

existing jurisdiction only, and when such writs ,are issued by any circuit court to

enforce its own judgment, the jurisdiction cannot be enlarged to cover the judg

ments of other courts.“ An order to examine books, papers, etc., to enable plain

tifi to frame his complaint, will not be granted in New York when there is no

showing that the action to which it is ancillary can be brought in New York.“

(§ 11) C. Inferior and limited—Statutes conferring jurisdiction upon in

ferior courts are strictly construed and will not by construction be aided or ex

tended by inference or implication beyond their express terms.” Jurisdiction

equal to a circuit court carries an equal equitable jurisdiction.‘ Cases applying the

statutes are collected in the note.2 All facts necessary to give such courts ju

risdiction must affirmatively appear of record and no presumptions are indulged

in their favor.8 The probate courts,‘ and those county courts which exist in

many states between the magistrates’ or justices’ courts and the courts of gen

eral jurisdiction often possess a civil jurisdiction subject to specified limits,

usually excluding trial of title to land.ls Where the probate courts have superior

jurisdiction over matters within their cognizance, they exercise equitable pow

ers so far as to make their jurisdicti0n_efiicient.° In other states, such courts pos

sess only those powers conferred expressly or by implication, by constitution or

statute,‘ but not otherwise,“ among which equity powers are not enumerated.“

Organ Co., 118 Fed. 904; In re Flynn, 126 Fed.

422. >

M.

05.

90

M.

610.

08.

In re Williams, 120 Fed. 38.

In re Williams, 123 Fed. 321.

Kirk v. U. S.. 124 Fed. 324. i

U. S. v. New Orleans [(2. C. A.] 117 Fed.

Snow v. Snow-Church Surety Co., 80

App. Div. [N. Y.] 40.‘

89. Sims v. Kennedy [Ken] 73 Pac. 51.

1. The Cape Girardeau, Missouri. court of

common pleas has equitable jurisdiction.

Oliver v. Snider [Mo.] 75 S. W. 591.

2- The municipal court of New York has

jurisdiction over actions for breach of con

tract, express or implied (recovery of fine

paid under mistake of fact. Harrington v.

New York, 40 Mists. [N. Y.] 165. Compare.

Goidstein v. Abramson, 88 N. Y. Sum. 30),

and is expressly authorized to entertain an

action against an executor or administrator

as such where the recovery is not to exceed

$500 (Laws 1902, p. 1489, c. 680, tit. 1, Q 1,

subd. 18. Pache v. Oppenheim, 84 N. Y. Supp.

926). It has no jurisdiction of an action

growing out of a written contract of condi

tional sale of personal property, except to

enforce the lien (Snmodwitz v. Karpi‘, 80

App. Div. [N. Y.] 496), replevin for chattel

mortgaged property (Ginzburg v. De Sil

vestri, 86 N, Y. Supp. 89), and none over

actions for torts (action by street car pas

senger for ejection is not in tort. Kearns v.

New York & Q. C. R. Co., 86 N. Y. Supp. 179)‘.

In Georgia: The city court of Bainbridge

has no etluitable powers. (Setting aside as

signment. Ehrlich v. Shuptrine. 117 Ga. 882;

equitable attachment [Civ. Code, i 4543].

Fordham v, Ehrlich, 117 Ga. 883), but the

judge of the city court of Wrightsville has

Curr. Law. Vol. 2—40.

power to issue the writ of habeas corpus

(Sumner v. Sumner, 117 Ga. 229).

8. Glos v. Woodard, 202 ill. '480; Pa. R.

Co. v. Rogers, 62 W. Va. 450. Proceedings

in county court to lay out highway. In re

Baker. 173 N. Y. 249.

4. Congress in addition to the jurisdiction

granted by the legislature has conferred

jurisdiction on the probate courts of Okla

homa in town site matters. Finley v. Terri

tory [Oli 73 Pac. 273.

Ii. The county court of Texas has no juris

diction of an action to try title to land.

Espey v. Boone [Tex. Civ. App.] 75 S. W.

570. But in Colorado it has jurisdiction con

current with the district court, of a suit in

equity to quiet title to premises not exceed

ing $2,000 in value. Arnett v. Berg [Colo.]

'71 Pac. 636.

0. When necessary, though without gen

eral equity powers. Genau v. Abbott [Neb.]

93 N. W. 942. Specific performance. Genau

v. Roderick [Neb.] 94 N. W. 523; Wheeler

v. VVheeier, 105 Ill, App. 48; Thomson v.

Barker,.102 Ill. App. 304. The county court

of Colorado has authority to hear and de

termine the claim of s. surety who has dis

charged an obligation, for contribution from

the estate of a deceased co-surety. McAllis

ter v. Irwin's Estate [Colo.] 73 Pac. 47.

7. New York. Case v. Spencer, 86 App.

Div. [N. Y.] 464. The surrogate in New York

has jurisdiction to try disputed claims

against an estate on consent of parties

[Amendment of 1895, Code Civ. Proc, 1822].

Clark v, Hyland's Estate, 84 N. Y. Supp. 640.

8. In re Reinach, 41 Misc. [N. Y.] 78.

0. Ancillary administrator cannot consid

er general insolvency of nonresident dece

dent. Lewis v. Rutherford [Ark.] 72 S. W.
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Laws conferring on superior and inferior courts a particular jurisdiction are con‘

strued as adopting these limitations.10

(§ 11) D. Original jurisdiction of courts of last resort—The cases are- few

and exceptional in which the appellate courts will take original jurisdiction at the

suit of a private person,“ and in Colorado, the jurisdiction is exercised with great

reluctance, even when the attorney general petitions, the proper practice in both

cases being to begin proceedings in the district court." In Nebraska, it is held

that the designation in the constitution of cases in which the supreme court has

original jurisdiction is a prohibition of it in other cases,“ and the supreme court

of Washington for similar reasons declines original jurisdiction of disbarment

proceedings.“ The supreme court of Texas can issue its writ of mandamus only

against state officers." In Colorado where the time before election is insufiicient

to give the cause the consideration it demands, original jurisdiction in an election

case will he declined.“

The highest courts of the several states and lesser courts which are of last

resort as to inferior jurisdictions“ have general supervision and control of pro

ceedings in the lower courts," and in the exercise of that supervision have juris

diction to issue the several original writs known to the common law, among them

being prohibition," mandamus,” and certiorari,“ whenever necessary to restrain

or compel action by the inferior tribunals within their jurisdictional bounds.

373. The orphans' court of New Jersey has

no jurisdiction on an application for admin

istration to determine whether a widow's re

lease ot’ all interest in her husband's estate

was obtained by fraud. Mullaney v. Mul

ianey [N. J'. Err. 8?. App.] 54 Atl. 1086.

Where between a decedent and a. claimant

there have been mutual running accounts

requiring an accounting. the orphans' court

has no jurisdiction and an attempted ad

judication by it is a. nullity. Miller v. Ful

ton, 206 Pa. 595. The probate court of Ver

mont has no power to grant relief by way of

subrogation even in favor of an executor in

behalf of his testator. Wilder's Ex‘x v.

Wilder [Vt.] 53 Atl. 1072.

10. Suits by Seneca. Indians are to be in

the supreme court it they involve land titles.

Jimeson v. Pierce. 78 App. Div. [N. Y.] 9.

11. Injunction against holding election.

State v. Wilcox, 11 N. D. 329. Quo warranto

against county for usurpation of franchise.

State v. McLean County. 11 N. D. 856. In

junction to restrain advertisement for bids

for school text bucks. Snell v. Welch

[Mont] 72 Pac. 308. The Supreme Court of

Nebraska will not in general take original

jurisdiction of suits in mandamus involving

private rights only; but where a case is

presented on the pleadings involving ques

tions of law alone it will. State v. Kineval

iNeb.) 97 N. W. 798. The business of the

Supreme Court of Wisconsin will be con

fined to its appellate jurisdiction except in

case of an application where for peculiar and

satisfactory reasons it is not or cannot be

made elsewhere. In re Mielke [Wis.] 98 N.

W. 245. Adequate remedy by appeal. State

v, Thompson [La.] 85 So. 582; State v. Dis

trict Court [Mont] 74 Fee. 200.

I2. Quo warranto against a. private cor

poration. People v. American Smeiting 8;

Refining Co., 30 C010. 275. 70 Pac. 413.

13. Edney v. Baum [Neb.] 97 N. W. 252.

14. In re “laugh. 32 Wash. 50. 72 Fee. 710.

15. Board of eclectic medical examiners

are not. Betta v. Johnson [Tex.] 73 S. W. 4.

69:0. Mills v. People, 30 Colo. 396. 70 Pac.

17. Cape Girardeau common pleas cannot

exercise superintending control over the pro

bate court of that county, though equal in

jurisdiction to a circuit court. Koehler v.

Snider [Mo.] 76 S. W. 1032.

18. N. C. Const. art. 4, I 8.

132 N. C. 1053.

19. State v. St. Paul, 109 La. 8. Absence

of remedy by appeal. State v. Superior

Court. 31 Wash‘. 481. 71 Pac. 1095; State v.

Thompson [La..] 85 So. 582. The Supreme

Court of Missouri may issue the writ of pro

hibition to prevent the trial of misdemeanor

cases of which it has no jurisdiction on ap

peal. State v. Eby, 170 M0. 497. The court

of appeals oi‘ Kentucky has jurisdiction to

grant a writ of prohibition against a. circuit

judge proceeding without jurisdiction [Ky

Const. § 10]. Campbellsviile Tel. Co. v. Pat

teson. 24 Ky. L. R. 832, 69 S. W. 1070. The

Supreme Court of Wyoming has jurisdiction

to restrain by writ of prohibition the action

of an inferior court in excess of its jurisdic

tican. State v. Ausherman [Wyo.] 72 Pac.

20 .

20. State v. District Court [Mlnn.] 97 N.

W. 581. The superintendent authority of the

King's bench over inferior tribunals is, to

the extent that it may be exercised by the

use of the writ of mandamus. included in

and part or the original jurisdiction given

by the constitution to the Supreme Court.

State V. Graves [Neb.] 92 N. W. 144. The

Supreme Court of Missouri has jurisdiction

to require the Court of Appeals to reinstate

and determine an appeal to that court over

which it has jurisdiction and has improperly

dismissed. State v. Smith, 172 M0. 618.

21. State v. Thompson [La.] 35 So. 582:

State v. St. Paul. 109 La. 8. The Supreme

Court of Tennessee has power to review by

certlorari a proceeding by a railroad com—

pany to condemn land. Tenn. Cent. R. Co. v.

Campbell [Tenn.] 75 S. \V. 1012. The only

power the court of appeals of the District of

State v. Crook.
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§ 12. Appellate jurilsdiction.”-—Generally speaking, appellate courts derive

their jurisdiction over any case from the law, and the parties cannot confer it by

consent.“ On the expiration of courts of appeals by limitations, the supreme court

will be reinvested ipso facto with the jurisdiction it previously possessed.“ Where

an action is appealable only on the ground of the validity of a statute, the jurisdic

tion of the court extends only as far as the validity of the statute and that part of

ihe judgment necessarily dependent thereon is concerned.“ The supreme court

cannot take jurisdiction by transfer from the intermediate court if it could not do

so direct." The right of appeal is frequently limited to cases involving a cer

tain amount” or presenting certain questions, such as the constitutionality of a

statute orordinancc," or the construction thereof,” or the title to real estate.“0

Columbia, can exercie over convictions in

the police court is by writ of error based on

bill of exceptions: it may issue the writ oi

certiorari in aid of its appellate jurisdiction.

but not as an original writ according to the

course of the common law to bring up pro

ceedings from the police court. Sullivan v.

District of Columbia, 19 App. D. C. 210.

22. Compare Appeal and Review. N 4 C, 5,

1 Curr. Law. 103 et seq.

:3. Review of approval of supersedeas

bond. Home S. & '1‘. Co. v. Dist. Ct. of Polk

County [Iowa] 95 N. W. 522. Probate pro

ceedings reviewsble only on petition in error.

Boales v. Ferguson [Neb.] 96 N. W. 337.

24. Atchlson, T. & S. F. R. Co. v. Morris.

65 Kan. 532, 70 Pac. 651.

25. Henry v. Thurston County. 31 Wash.

638, 72 Pac. 488; Burguieres v. Sanders [1A.]

35 So. 478.

26. Justice's Judgment. Altman v. Huff

man, 30 Colo. 278, 70 Pac. 420. Appeal from

county court. Currier v. Clark [0010.] 72

Pac. 55.

27. United States Supreme Court. A bill

to obtain on the ground of fraud in the sale

the conveyance of a strip of land of slight

value, or in case that relief is denied, a recis

sion of the contract oi! sale of the whole tract

and a return of the purchase money amount

ing to $6.000, presents an amount in dispute

0! over 85.000 necessary to give the U. S.

Supreme Court jurisdiction of an appeal from

the Court of Appeals of the District of Co

lumbia. Shappirio v. Goldberg. 24 Sup. Ct.

259, 48 Law. Ed. —--. Where the matter in

dispute in a territorial court is the possession

or certain public land for which a contested

entry has been made. and it is clear trOm

the (acts that such right oi! possession is

worth much less than 85,000. the Supreme

Court of the United States has no jurisdic

tion. McClung v. Penny. 189 U. S. 14$ 47

Law. Ed. 751. '

Colorado Supreme Court $2.500. Brennan

Mercantile Co. v. Vickers [0010.] 73 Pac. 45;

Mitchell v. Mitchell [Cold] 72 Pac. 1054.

Illinols Supreme Court. $1.000. Garden

City Sand Co. v. American Refuse Crematory

Co., 205 Ill. 42; North Chicago St. R, Co. v.

Cossar, 203 Ill. 508.

Indiana Supreme Court $6.000. Smith v.

American Crystal Monument Co.. 160 Ind. 141.

Kentucky. An allowance to a creditor of

less than $200 is not appealable though the

judgment settles an estate of over 8200. Cox

r. Higginbotharn's Adm'r, 25 Ky. L. R. 1057.

76 S. W. 1079.

Mal-inns $2,000. Succession oi' Bothick,

110 La. 109; Tebault v. New Orleans. 108 La.

086. When the property involved in succes~

sion proceedings amounts to $2,000 the Su

preme Court of Louisiana. has Jurisdiction.

Succession of Bothick, 110 La. 109.

Vlrglnls. The Supreme Court of Appeals

of Virginia has jurisdiction of an appeal by

executors from a. decree requiring them to

pay out legacies amounting to more than

$500 though no legacy amounts to so much.

Ginter's Ex‘rs v. Shelton [Va.] 45 S. E. 892.

The provision ot' the constitution of Virginia

that the supreme court of appeals shall not

have jurisdiction except in certain cases

where the matter in controversy is of less

value than 8300 does not proprio vigore con

fer that jurisdiction. Fianary v. Kane [Va.]

46 S. E. 312.

28. The Supreme Court of Colorado has

jurisdiction or cases involving any provision

of the state or federal constitution. Evi

dence showing fraudulent substitution of bill

in legislature raises no question. Holmherg

v. News-Times Pub. Co. [0010.] 73 Pac. 865.

Where a tax is legal or constitutional, and

the assessment 0! it only is attacked, no con

stitutional question is presented and the

Louisiana Supreme Court will have no juris

diction unless the constitutional amount.

$2.000 is involved. Tebault v. New Orleans.

108 La. 685. The Supreme Court of Louisiana

has no jurisdiction of an appeal where the

only question is the right of relator to pay

$1 poll tax in a particular manner. State v.

Sanders [Lat] 55 So. 509.

20. The court of appeals of Kentucky has

jurisdiction of an appeal from an order de

termining the right to recover interest

though it would have none of the appeal

from the judgment finding the amount due

for want of the Jurisdictional amount.

Whitehead v. Brothers' Lodge. 24 Ky. L. R.

1633. 71 S. W. 933.

80. The Supreme Court of Colorado has

no jurisdiction on appeal from a judgment

of a. county court in forcible entry and de

tainer for less than 82.500. Brennan Mer

cantile Co. v. Vickers [0010.] 73 Pac. 45. Ac

tion for cutting timber, denial of title.

Roach v. Moss Tie Co., 24 Ky. L. R. 1222.

71 S. W. 2. Trespass quare clausum. plea

liberum tenementum. Patterson v. Moss Tie

Co., 24 Ky. L. R. 1571. 71 S. W. 930. In

Kentucky where a lien is asserted on land

the title is brought in controversy and the

court of appeals has jurisdiction regardless

of the amount involved. Bybee's Ex'r v.

Poynter [Ky.] 77 S. W. 698. Mechanic’s lien.

Fowler v. Pompeily, 25 Ky. L. R. 815. 76 S.

W. 178.
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Jurisdiction as between courts of intermediate and last resort depends on stat

utory limitations resting in amount or value-,‘1 freehold, franchise, revenue or

public questions.“ The existence of such a controversy as will deprive the inter

mediate court of jurisdiction must appear upon the record to have been properly

raised and decided in the court below, and where it does not so appear, the su

preme court will not have nor the appellate court lack jurisdiction.u

The court of appeals of Colorado

jurisdiction as is given it by the statute creating it.“

being created by statute has only such

Appeals lie to it from a

final judgment of a court of record in a civil case, regardless of the amount of the

judgment." It has jurisdiction of appeals in forcible entry and detainer cases,“

81. In Colorado. An appeal from an order

for the payment of $2,500 alimony lies not. to

the supreme court. but, if at all. to the

court of appeals. Mitchell v. Mitchell [Colo]

72 Pac. 1054.

Indiana. The supreme court has jurisdic

' tion of appeals from the appellate court in

certain cases only when the amount in con

troversy exceeds $6,000. (Applies only to

money judgments—affidavits not receivable

to show value of property in controversY).

Smith v. American Crystal Monument Co.,

160 Ind. 141; Burke v. Barrett [Ind.] 68 N. E.

896. As determining the jurisdiction of the

Missouri court of appeals. the amount in

dispute is the amount of, a. judgment ren

dered for plaintiff in an action for wrongful

death, though the statute provides a. greater

recovery in the nature of stipulated dam

ages. Marsh v. Kan. City 80. R. Co. [Moi

App.] 78 S. W. 284.

In Texas. interest allowed by the judg

ment on the amount recovered is considered

as a part of the amount in controversy. W.

U. Tel. Co. v. Noland [Tex. Civ. App.] 77 S.

W. .1031; '

No appeal lies in Indiana. to the supreme

or appellate court in any civil case within

the jurisdiction of a. justice of the peace.

Everette Piano Co. v. Bash [Ind. App] GSIN.

E. 329. '

32. Appeals lie direct to the Supreme

Court of Illinois from the circuit in cases

where a. freehold. franchise. statute. or

question or rewrenue is involved. or the stain

ls interested. “'00:! v. Chicago, 205 I11. 700.

Question of freehold. Seidschlag-v. Antioch,

198 Ill. 413; Harlem v. Suburban R. Co., 198

Ill, 837; Perry v. Hogarth. 198 111. 328; Bolton

v. Elledge. 199 Ill. 95; Kosher v. Mic-sch. 204

Ill. 320; Williams v. Spitzer, 203 111. 505; Big

gins v. Lambert, 204 Ill. 142. Franchise.

People v. West Chicago 8!. R. Co., 203 Ill.

551. Constitutionality of statute. Union

Drainage Com'rs v. Commissioners of High

ways. 199 Ill. 80; Foote v. Lake County, 198

Ill, 638: Sauth v. Anderson. 199 111. 319.

Revenue. People v. Hendee. 199 Ill. 55; Reed

v. Chatsworth, 201 Ill. 480; People v. Helt,

203 Ill. 111; Wilson v. Marion County, 205 III.

580. State interested. People v; Hendec.

199 Ill. 55. Writ of error to review an order

dismissing a petition for mandamus to the

state's attorney to compel him to bring quo

Warranto to try title to an office. People v.

Deneen, 201 Ill. 452. Cases under the levee

act. In re McCaieb. 105 Ill. App. 28.

An appeal lies direct to the Supreme Court

in Indiana when a franchise (Ind. R. Co. v.

Hartman [Ind.] 89 N. E. 399) or the con

struction of a statute (State v. Wright. 159

Ind. 422; State v. Rugby. 29 Ind. App. 564)

is involved. regardless of the amount in con

troversy. The supreme court of Mlmmnrl

has jurisdiction 0! appeals in cases involving

the title to real estate. but neither a. suit to

declare and enforce a lien on land (Klingel

hoefer Y. Smith, 171 Mo. 456) though the

question of ownership was collaterally in

issue (Bruner Granitoid Co. v. Klein, 170 Mo.

225) nor a proceeding to set aside a special

tax bill as a cloud on title (Smith v. West

port [Mo] 74 S. W. 610) nor a suit for the

obstruction of a. road reserved in a deed to

railroad compeny (Porter v. Kan. City A: N.

C. R. Co. fMo.] 74 S. W. 992) involve title.

and where the allegations on which a prayer

for a. conveyance is based! are not denied

there is no question of title. Krepp v. St.

Louis & S. R. Co., 99 Mo. App. 94. But

a decree confirming a party‘s title to land

and charging it' with a resulting trust

(Hewitt v. Price [Ma AppJ H St W. 884) a

suit to set aside a. fraudulent conveyance

(Balz v. Nelson, 171 M0. 682; Reed v. Colp

[Mm App-l 74 s. W. 422) involve title and

surplus money arising train-n foreclosure

sale is treated as realty and a question as

to its disposal inVoIVes'title (Eubank v. Fin

nell [h-io. App.) 73 S. W. 354'). Dismissal of

case for want of prosecution does not raise

question. Harding vv. Carthage, 171 Me. 442.

A decision of the Supreme Court of Missouri

upon a. constitutional question in a. prior

case does not remove such question from a

subsequent case. Brown v. Mo., K. 8: T. R.

Co. [Mo.] 74 S. W. 973; State v. Smith [Mo.]

75 B. W. 625. An error in procedure in re

gard to costs does not involve the denial of

due process of law so as to raise a. consti

tutional question. Woody vv. St. Louis & S.

F. R. Co. [Mo.) 73 S.-W.. 475.

83. Validity or constitutionality of statute.

Morgan Park v. Knopf, 199-111. 444; Kreyiing

v. O'Reilly, 97 Mo. App. 384; State v. Smith,

176 Mo, 44; Canton v. McDaniel, 91 Mo. App.

626; Dawson v. Waldheim. 91 Mo. App. 117.

Taxing attorney's fee under'unconstitutional

statute. Brown v. 110., K. k T. R. Co. [No.1

74 S. \V. 973. Indictment quashed for failure

to charge an offense under statute involved.

State v. Wright. 159 Ind. 422; State v. Bar

nett, 159 1nd. 432. Prosecution for violation

‘0! gas and oil well not. Given v. State. 160

Ind. 552. -

34. Decree of county court in proceeding

to connect outlying territory to city. Fletch

er v. Smith [Colo App.) 10 Pac. 69?.

35. Crebbin v. Shinn [Colo. App] 74 Fee.

795.
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and to review a final judgment granting mandamus against the state board of can

vassers;a7 but it has no jurisdiction of an appeal from an order retaxing costs.“

The appellate court of Illinois has no jurisdiction of cases involving questions of

freehold," or franchise,‘0 neither has it jurisdiction to determine the validity or

constitutionality of a statute ;“ but where the construction only and not the con

stitutionality is involved, the appellate court has jurisdiction.“ It has no juris

diction of proceedings which relate to the revenue directly,“ of cases in which

the state is interested as a party or otherwise,“ nor of appeals under the levee

act.“ The appellate court of Indiana has no jurisdiction of cases in which the

construction of a statute is in question.“ The court of appeals of Missouri has no

jurisdiction of cases involving the title to land," of cases against :a county,‘8 or of

cases involving the construction of the state or Federal constitution,“ and will not

consider a. constitutional question raised collaterally, but will accept the law as

sailed as valid.“0 The jurisdiction of the appellate term of the supreme court

of New York over appeals from orders exists solely by statute.“1 Where the issue

involved in a license suit in the first city court of New Orleans is exclusively one

of fact, the state has a right to appeal to the court of appeals, the amount in dispute

being appealable to that court." The court of civil appeals of Texas has juris

diction of an appeal from the district court in a suit brought before a justice for

less than $100.“ In Oklahoma, appeals from the probate court when acting within

36- Schafer v. Hegstrom [Colo. App.] 71

Pac. 396.

7. Orman 1. People [0010. App.] 71 Pac.

430.

88. Van Buskirk v. Balch (Colo. App.] 74

Pac. 792.

89. Bolton v. Malia. 102 Ill. App. 417. The

test is whether one of the parties loses or

gains a freehold by the decision. McDavid v.

Button, 104 Ill. App. 626. Foreclosure in

volving homestead. Kellogg Newspaper Co.

v. Corn Belt Nat. B. & L. Ass‘n, 105 Ill. App.

62. Suit to compel owner of land under

river to lower tunnel. People v. West Chi

cago St. R. Co., 105 Ill. App. 439. Proceed

ings for penalty for obstruction of highway

do not involve question. Seidschiag v. An

tioch. 198 111. 413. Suit by railroad com

pany claiming perpetual easement in street.

Harlem v. Suburban R. Co.. 198 Ill. 337.

Proceedings to vacate highway and establish

another. Perry v. Bozarth, 198 Ill. 328. Bill

to remove cloud on title caused by void

Judgment. Helton v. Elledge. 199 Ill. 95.

Contract to convey. Keener v. Miesch, 204

II]. 320. Foreclosure—controversy as to

what land is subject to the lien. Williams

v. Spitzer, 203 111. 505. Suit to set aside

fraudulent conveyance. Biggins v. Lambert,

204 Ill. 142.

40. People v. West Chicago St. R. Co.. 208

Ill. 55L

41. People v. West Chicago St. R. Co., 203

111. 551; People v. Church, 103 Ill. App. 182;

Union Drainage Com'rs v. Com'rs of High

ways, 199 Ill. 80.

43. Services of county treasurer as super

visor ot assessments. Footc v. Lake County,

198 111. 638. Intoxicating liquors—action un

der civil damage act. Sauter v. Anderson,

199 111. 319.

43. People v. Hendee, 199 Ill. 55. Inter

pleader between village and town to de

termine right to money raised by tax. Reed

v. Chatsworth. 201 111. 4“. Contest between

school districts as to right to Ichooi tax

money. People v. Helt, 203 Ill. 111.

44. Mandamus to county clerk to furnish

duplicate assessment books. People v. Hen

dee, 19) ILL 65.

6. In re McCaio‘b, 105 Ill. App. 28.

48. Action on constabie's bond in Justice

court. State v. Bagby, 29 Ind. App. 654.

Prosecution for refilling labelled bottle.

State v. Wright, 159 Ind. 422.

47. Suit to set aside trust deed. happin

v. Crawford. 92 Mo. App. 453.

48. Corbin 'v. Adair County, 171 M0. 885.

49. Question must be properly raised in

the record—requested instruction. Canton v.

McDaniel, 91 Mo. App. 626; Dawson v. Wald

heim. 91 Mo. App. 117. Admission of e11

denco unsupported by plea. as not due pro

cess of law and violative of equal protection

of Law. Suess v. Imperial L. Ins. Co. [Mm

App.] 73 S. W. 353. Criminal case. State v.

Kentner [Mo. App.] 74 S. ‘W. 9. Validity of

special tax bills involving constitutionality

of city ordinance. _State v. Smith [Mo.] 75

S. W. 625. The question as to when a statute

takes effect is not constitutional. Hilgert v.

Barber Asphalt Pav. Co., 173 M0. 319. The

erroneous decision of a court on the validity

of a contract is not a. law impairing the

obligation of a contract within the meaning

of the state or federal constitution. Id.

Plea. of ultra vires by national bank. First

Nut. Bank v. American Nat. Bank, 173 M0.

153.

50. Houck v. Patty [Mo. App.] 73 S. W.

889.

51. Motion to set aside Judgment of dis

missal. Cohen v. Ridgewood Shirt Co., 84

N. Y. Supp. 188.

53. State v. Judge of Ci. of Appeal, 109

La. 749.

58. Southern Kan. R. Co. 1. Cooper [Tex.]

73 S. W. 947.
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its probate jurisdiction lie only to the district court, notwithstanding only a ques

tion of law is involved."

Cases appealed to the wrong court may be on motion or suo motu certified to

the other court,“ and in case of a wrongful refusal to do so, the supreme court

will compel it by mandamus,“ and redocketing in a new form so as to confer juris

diction is authorized in some states.“

Further appeal.--Similar matters, e. g. the amount," or a conflict of opinion

or doubt," may be ground for jurisdiction of a further appeal.

§ 13. Acquisition and divestiture—A grant of a special jurisdiction by con

stitution requires legislation as to the mode of its exercise.“0 It is a general rule

that provisions of a contract depriving the courts of jurisdiction of their subject

matter are void, or at least will not be enforced,‘’1 but a contract that makes the

courts of the jurisdiction where the parties reside the forum for the adjudication

of their differences is valid.” Proceedings commenced under state insolvency laws

before the passage of the bankruptcy act are not affected by it,“ but suits founded

on claims which a discharge in bankruptcy will release are stayed." It may be

10st by delay or interruption of the proceedings,“ or expiration of term,“ or

finality of the judgment."

5!. Carpenter v. Russell [0kl.] 73 Pac.

30.

55. Corbin v. Adair County. 171 M0. 385;

Klingelhoefer v. Smith. 171 M0. 455; First

Nat. Bank v. American Nat. Bank, 173 M0.

153; Hilgert v. Barber Asphalt Pav. Co.. 173

M0. 319; Morrow v. Pullman Palace Car Co..

98 Mo. App. 851; Suess v. Imperial L. Ins.

Co. [Mo. App.] 73 S. W. 813; Eubank v. Fin

neli [Mo. App.] 73 S. W. 854; Woody v. St.

Louis & S. F. R. Co. [Mo] 73 S. W. 475: Reed

v. Colp [Mo. App] 74 S. W. 422: Smith v.

Westport [Mo.] 74 S. W. 610; Hewitt V. Price

[Mo. App.] 74 S. W. 884; Brown v. Mo., K. &

T. R. Co. [Mo.] 74 S. W. 973; Porter v. Kan.

City & N. C. R. Co. [Mo.] 74 S. W. 992;

Marsh v. Kan. City So. R. Co. [Mo. App.] 78

B. W. 284. Supreme court's jurisdictional

amount not involved. Jackson v. Binnicker

[Mo.] 77 S. “Y. 740.

56. State v. Smith [Mo.] 75 S. W. 625.

57. In the Colorado supreme court where

an appeal is dismissed for want of jurisdic

tion, the case will be rcdocketed on error if

it appear that the court would have had ju

risdiction by that proceeding. Brennan Mer

cantile Co. v. Vickers [Colo.] 73 Pac. 45; Mc

Allister v. Irwin's Estate [Colo.] 73 Pac. 47.

The court of appeals of the Indian Territory

has no jurisdiction of an appeal from an or

der taxing costs in citizenship proceedings.

Chickasaw Nation v. Roi'f [lnd. T.) 76 S. W.

101.

58. The supreme court has jurisdiction of

appeals from the appellate court only in

case the amount involved is 81.0in or more.

Suit to enforce liability of stockholders.

Garden City Sand Co. v. American Refuse

Crematory Co.. 205 Ill. 42. In actions ex

contractu or ex delicto, if the damages

sought to be recovered are speculative in

character and not capable of direct proof,

and the damages are 81,000 or more as shown

by the Judgment. an appeal lies from the

judgment of the appellate court to the su

preme court without a certificate of impor

tance. North Chicago St. R. Co. v. Cossar,

203 Ill. 608. '

The creation of a new district out of part of the

59. Where a minority of the court deems

a decision contrary to the ruling of the su

preme court. the cause should be certified to

the supreme court (Hess v. Gansz, 90 Mo.

App. 439), and thereupon the supreme court

has jurisdiction to determine the entire ap

peal. notwithstanding no conflict exists

(Clark v. Mo., K. & T. R. Co. [Mo.] 77 S. W.

882). But where the court unanimously feet

that there is a. conflict they should not

certify but should decide in accordance with

the ruling of the supreme court. Wilden v.

McAllister [Mo] 77 S. W. 730. Whenever

either court of appeals considers its decision

in a case to be in conflict with the decision

of the other court in a similar case. the case

is transferred to the supreme court. Mor

row v. Pullman Palace Car Co., 98 Mo. App.

351.

00. The provision of the Texas constitu~

tion giving the district court Jurisdiction

over election contests is not self executing

and that court can try such cases only in

the manner prescribed by statute [Tex.

Const. art. 5. § 8. as amended 1891]. Mercer

v. Woods [Tex. Civ. App.] 78 S. W. 15.

81. Provision for arbitration in insurance

policy. Phoenix Ins. Co. v. Ziotky [Neb.]

92 N. W. 736; Hartford F. Ins. Co. v. lion

[Neb.] 92 N. W. 746, 60 L. R. A. 436.

62. Mittenthal v. Mascagni. 183 Mass. 19.

83. Osborn v. Fender, 88 Minn. 309.

04. First Nat. Bank v. Flynn, 117 Iowa.

493.

66. Failure of the justice of the Municipal

Court of New York to render his judgment

within the time agreed upon by stipulation.

ousts his jurisdiction. Oregon v. Interurban

St. It. Co.. 85 N. Y. Supp. 872. Failure in Ohlo

to determine a case within 90 days after final.

hearing as directed by statute does not

[Bates' Ann. St. §§ 557-1, 557-2]. James v.

West, 67 Ohio St. 28.

86. The October term of the supreme

court of the District of Columbia expires on

December 31 and it is too late after that

date to move for a. prolongation of the term.

Gordon v. Handle, 18!) U. S. 417, 47 Law. Ed.

875.
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territory of an old one and a transfer to the new court of all pending causes

that would have been brought there had the court been in existence, divests the old

court of all jurisdiction in regard to such causes." Where the district court of

a county is held alternately at two places, there is but one court, and jurisdiction

is not lost by failure to try a case at the place where the suit was brought.“ The

act of congress of 1900 relative to the district courts of Alaska, did not deprive

them of jurisdiction of a prosecution for murder pending at the time of its pas

sage." Where jurisdiction has been obtained by reason of the residence of one of

several defendants, it is not lost by reason of the death of the resident defendant."

Jurisdiction of a court is not divested by appeal in a case of which the court ap

pealed to has not jurisdiction."2 A court cannot resume jurisdiction of a cause by

setting aside its order changing the venue, after jurisdiction has attached in the

other county."

§ 14. Objections to juflsdiction and presumption respecting it.—A court

will take judicial notice of its want of jurisdiction.“ A defendant has the right

to raise the question of the jurisdiction of a court of equity, by plea, and to demand

in limine the judgment of the court, whether he should answer the bill."

A person appealing specially to object to the jurisdiction must point out

specifically the defects on which he relies ;"° but in New Jersey, a. plea to the

jurisdiction need not designate another court which has jurisdiction, though it was

otherwise in England," and is otherwise in Texas." A plea to the jurisdiction,

alleging residence in another county, need not afiirmatively state that the pleader

has not submitted himself to the jurisdiction of the court," but where such a

plea is pleaded by certain joint defendants and fails to deny the plaintifi’s aver

ments of their joint liability with the others, they will be deemed to have sub

mitted to the jurisdiction of the court in these respects and to be in court for all

purposes." Where a complaint fails to show necessary jurisdictional facts, it is

demurrable.81 A requested instruction to find for defendant does not challenge

jurisdiction when not given as a ground for the request."

A plea to the merits does not waive the defect of jurisdiction of the subject

matter,” since such questions may be raised at any time, even on appeal ;“ but

after a party has once appeared, generally he cannot object to jurisdiction of his

person," and an objection to jurisdiction of the person is waived by a plea of the

'78. Tex. & P. R. Co. v. Lynch [Tex.] 75 S.

W. 486.

87131). Sites v. Lane [Tex. Civ. App.] 72 S. W.

61. The appellate court of Missouri can

not certify a. cause to the supreme court for

conflict after the term at which its judg

ment is rendered. Hess v. Gansz, 90 Mo.

App. 439. 80. Gulf. C. & S. F. R. Co. v. North Tex.

Grain Co. [Tex. Civ. App.] 74 S. W. 667.

81. Perlman v. Gunn, 41 Misc. [N. Y.] 166;

88. Stillman v. Hart [C. C. A.] 126 Fed.

59.

69. Sparks v. Galena Nat. Bank [Kan] 74

Pac. 619.

70. Bird v. U. 8.. 187 U. B. 118, 47 Law.

Ed. 100.

11. Lofton v. Collins, 117 Ga. 434.

72. Bradley v. Milwaukee Meehanies' Ins.

Co.. 90 Mo. App. 349.

73. Stone v. Byars [Tex. Civ. App.] 73 S.

W. 1086; Meisen v. Rothteld, 89 App. Div. [N.

Y.] 447.

74. Everette Piano Co. v. Bash [Ind. App.]

68 N. E. 329.

1'5.

[N. J. Err. & App.] 55 Atl. 997.

76. Gretsch v. Maleeld [Neb.] 93 N. W.

934.

77. Wilson v.

[N. J. Err. 3: App.] 56 Atl. 997.

Wilson v. American Palace Car Co.

American Palace Car Co.

Gaddis v. W. U. Tel. Co. [Tex. Civ. App.] 77

S. W. 37; W. U. Tel. Co. v. Arnold [Tex. Civ.

App.] 77 S. W. 249.

82. Southern Eiec. R. Co. v. Hagernan [C.

C. A.] 121 Fed. 262.

83. Edney v. Baum [Neb.] 97 N. W. 252.

84. Vila v. Grand Island E. L., I. & C. S.

Co. [Neb.] 94 N. W. 136; Aram v. Edwards

[Idaho] 74 Pac. 961; Freer v. Davis, 52 W.

Va. 1. 59 L. R. A. 556; Walters v. WViley

[Neb.] 95 N. W. 486. The Jurisdiction of the

state court oi a prosecution (or a crime

committed by a tribal Indian on the reserva

tion may he first questioned on appeal. State

v. Howard [VVashJ 74 Fee. 382. Objection

that contempt proceedings were had on a

legal holiday may be first made on appeal.

Davidson v. Munsey [Utah] 74 Pac. 431.

85. Hargrove v. Cherokee Nation [1nd, T.]
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general issue after a plea to the jurisdiction had been overruled.“ Asking leave to

intervene and subsequently withdrawing before intervening does not waive the

right to object on the ground of nonresidence on being cited in at the instance

of the defendant in the case." By voluntarily submitting hiinself to the juris

diction of a court having general jurisdiction over the subject-matter, defendant

waives any question as to the propriety of the tribunal." In a case where the dis

trict court has original jurisdiction of the subject-matter and the case comes into

that court improperly by appeal, the defendant by appearing, answering and going

to trial without objection waives his objection that the district court did not ac

quire jurisdiction by the appeal.” An appellant is not estopped to deny the

jurisdiction of the subject-matter of the court to which he appeals,"0 but one ~re

moving s cause into the Federal court is estopped to deny its jurisdiction, except on

the ground that the state court had none.“1

A court of general jurisdiction will be presumed to have acted within its

jurisdiction)2 but with reference to the proceedings of courts of limited or inferior

jurisdiction, or of a court of general jurisdiction exercising special powers, facts

necessary to give the court jurisdiction must afiirmatively appear, and in the ab

sence of such facts, jurisdiction will not be presumed, as in case of a court having

general jurisdiction.” The probate court, though a court of limited jurisdiction,

is not inferior, and as liberal intendments will be indulged in its favor while

acting within the sphere of its jurisdiction as would be extended to the circuit

courts," a constitutional court of another state will be presumed to be one of

general jurisdiction," and to possess the powers which it appears to have exer

cised unless the contrary is made to appear, and it will be presumed that the modes

of procedure pursued by it, although difiering from the practice in a given state,

are authorized by the state in which it acts," but like the judgments of other

courts of general jurisdiction, judgments of the probate court may be attacked

even collaterally if, when tested by their own accompanying record it appears that

the court had no jurisdiction."

69 S. W. 823; German v. Stillman. 25 R. I.

55; Occidental Consol. Min. Co. v. Cornstock

Tunnel 00., 120 Fed. 518; White v. Rio

Grande Western R. Co., 25 Utah. 346. 71 Fee.

593. Application for removal to other court.

Duke v. Caluwaert, 40 Misc. [N. Y.] 623.

By asking the quashal of the writ on which

his property is held defendant invokes the

jurisdiction of the court and waives his ob

jection on the ground of non residence.

McLaln v. McCoiium [Tex. Civ. App.] 72 S.

W. 1027.

86. Ovid Tp. v. Haire [Mich.] 94 N. W.

1060; Brand v. Brand, 25 Ky. L. R. 987, 76

S. W. 868. Illegality of service is not waived

by plea to the merits after denial of his mo

tion to set aside the service. Cent. G. & S.

Exch. v. Board of Trade [C. C. A.] 125 Fed.

468.

87.

873.

88. English v. Randle. 29 Ind. App. 681;

In re Crawford. 68 Ohio St. 68; Highway

Com’rs v. Big Four Drainage Dist. [Ill.] 89

N. E. 576. General demurrer. Ill. Cent. R.

Co. v. Glover, 24 Ky. L. R. 1447, 71 S. W. 630.

89. School Dist. v. Gautier [Okl.] 73 Fee.

954.

90.

Sites v. Lane [Tex. Civ. App.] 72 S. W.

Klingelhoeter v. Smith. 171 M0. 455.

91. Mastin v. Chicago, R. I. & P. R. Co..

123 Fed. 827.

92. Meddis v. Kenney, 176 M0. 200.

98. In re Baker, 178 N. Y. 249; Glass v.

Woodard, 202 Ill. 480. Garnishment and at

tachment. Pa. R. Co. v. Rogers. 52 W. Va.

450.

94. Salomon v. Wincox's Estate, 104 Ill.

App. 277; In re Davison's Estate [Mo. App.]

73 S. W. 373: Alexander v. Barton [Tex Civ.

App.] 71 S. W. 71; Johnson v. Weathertord

[Tex. Civ. App] 71 S. W. 789; Howell v. Din

neen [8. 1).] 94 N. W. 698; Reischick v.

Reiger [Neb.] 94 N. W. 166.

Illlnolll Salomon v. Wincox's Estate, 104

Ill. App. 277; Wheeler v. Wheeler, 105 Ill.

App. 48; Thomson v. Barker. 102 Ill. App. 304.

Missouri: In re Davison‘s Estate [Mo.

App.] 73 S. W. 373; Langston v. Canterbury.

173 M0. 122.

Nebraska: Reischick v. Reiger [Neb.] 94

N. W. 156: Genau v. Abbott [Neb.] 93 N. W.

942; Genau v. Roderick [Neb.] 94 N. W. 523.

South Dakota: Howell v. Dinneen [S. D.]

94 N. W. 698.

Texan Alexander v. Barton [Tex. Civ.

App.] 71 S. W. 71: Johnson v. Weathertord

[Tex. Civ. App.] 71 S. W. 789.

Colorado: McAllister v. Irwin's

[Colo.] 73 Pac. 47.

05. Poll v. Hicks [Kan] 72 Fee. 847.

96. Probate proceedings. Tunnicliife v.

Fox [Neb.] 94 N. W. 1032.

97. Langston v. Canterbury, 173 M0. 122.

Estate
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JURY.

l 1. The Necessity or Occasion for Jury Q7. Empauellng 'l‘rlal Jury (648).

Trill (633). ES. Arraying and Challenging (844).

A. Under the Constitution (633). A. Challenge to the Array (644).

B. In Cases not Covered by Constitution B. Challenges for Cause (644).

(635). C. Peremptory Challenges and Standing

C. Loss or Waiver of Right (G36). Jurors Aside (645).

§2. Eligibility t. and Eixeepdou from D. Examination of Jurors and Trial of

Jury Service (038). Challenges (647).

§ 3. Disqualification Pertaining to the I 8. Tnielmen and Additional Panels

Particular Cause (038). (649).

.5 4. Discretion 0! Court to Excule Juror § 10. Special and Struck Juries and Julie

(842). of Less than Twelve (650).

§ 5. The Jury List and Drawing the Panel Q 11. Swearing (651).

(842). § 12. Gunmen-alien, Sultenance and Com

l 0. The Veulre and Like Process (843). fort of Jurors (651).

§ 1. The necessity or occaslon for jury trial. A. Under the constitution.—

The common law right of trial by jury has been guaranteed by the Federal and

the several state constitutions." The Federal provisions in relation to trials by

jury for crimes and criminal prosecutions apply to the territories of the United

States.”

Unless it is otherwise provided, this guaranty is confined to those cases where at

the time of the adoption of the constitution the law gave the right and not in

those cases where the right and the remedy with it are thereafter created by

statute.l This has been held to be the rule under constitutional enactments which

declare that “the right of trial by jury shall remain inviolate.” In some of the

states the guarantee is expressly limited to cases where it had “heretofore” been

enjoyed.‘ A statute which enables each party in a cause triable by jury to have

determined by the jury every essential fact in the case,‘ or special facts,” does not

abridge the right. Recent applications of this guaranty are collected in the note.6

fl. Montana Ore Purchasing Co. v. Boston

& M. Consol. Copper 8: Silver Min. Co.. 2'!

Mont. 538, 11 Pac. 1005; Clark v. State [Tex.

Or. App.] 76 S. W. 573: Pinckney v. Green

[8. C.] 45 S. E. 202; Mackenzie v. Gilbert [N.

J. Law] 54 Atl. 524; McLeod v. Lloyd [Or.]

71 Pac. 795.

90. Queenan v. Territory, 11 Okl. 261, 71

Pac. 218.

1. Hathorne v. Panama. Park Co. [Fla.] 32

So. 812; Tinsley v. Kemery, 1'70 M0. 310;

Cranor v. Albany [Or.] 71 Pac. 1042. The

right guaranteed is the right as it existed at

common law. Jones v. Wood, 24 Ky. L. R.

840, 70 S. W. 45-, Montana Ore Purchasing Co.

v. Boston & M. Consol. Copper & Silver Min.

Co.. 27 Mont. 536, 71 Pac. 1005. The consti

tutional provisions of Missouri are not vio

lated by a statute authorizing special Juries.

Eckrich v. St. Louis Transit C0. [140.] 75 S.

W. 755.

2. Hathorne v. Panama Park Co. [Fla]

32 So. 812; Montana Ore Purchasing Co. v.

Boston & M. Consol. Copper & Silver Min.

Co.. 27 Mont. 288, '10 Pac. 1114; Mound City

Land & Stock Co. v. Miller. 170 M0. 240, 60

L. R. A. 190; Sothman v. State [Neb.] 92 N.

W. 303; Terry v. State, 24 Ohio Ciro. R. 111:

Unger v. Fanwood Tp. [N. J. Law] 55 Atl.

42; State v. Neterer [Wash] 74 Pac. 668.

The constitutional guarantee that the right

of trial by jury shall remain invioiate em

braces only cases in which one was entitled

to a trial by jury at common law. McLeod

v. Lloyd [Or.] 71 Pac. 795.

8. Tinsley v. Kemery. 1’10 M0. 310: State

v. Shepherd [Mo.] 76 B. W. 79.

4. Citizens' St. R. Co. v. Jolly [Ind.] 67

N. E. 935.

B. Hurd's Rev. St. 1899. c. 110, i 58:!w does

not oifend it by giving right to special find

ing in addition to general verdict. Pitts

burg. C.. C. & St. L. R. Co. v. Smith [111.] 69

N. E. 873.

6. Reference in action at law.

Kemery, 170 M0. 310.

Proceeding to revive a dormant Judgment.

Farak v. First Nat. Bank [Neb.] 93 N. W.

682.

Upon the question of liability upon a pure

ly legal demand the defendant is entitled to

a trial by jury. Hudson v. Wood, 119 Fed.

76 .

“Value in controversy” exceeding twenty

dollars: In the federal courts where the

value in controversy exceeds twenty dollars,

the right of trial by jury is expressly guar

anteed. Jones v. Mut. Fidelity Co., 123 Fed.

506. "Amount of judgment" not equivalent

to “value in controversy" [Const. U. S.

Amend. art. 7]. Missouri, etc., R. Co. v.

Phelps [Ind. T.] 76 S. W. 285. See, also, the

following cases interpreting this provision.

Dennee v. McCoy [Ind. T.] 69 S. W. 858;

Archard v. Farris [Ind. T.] 69 S. W. 821.

Rule requiring an nllldnvlt of defense sus

tained. Fidelity & Deposit Co. v. U. S.. 187

U. S. 315. 47 Law. Ed. 194.

Probate matters transferred by appeal or

otherwise from the county to the district

court. Stone v. Byars [Tex. Civ. App.] 73 S.

W. 1086. Not of right on trial in circuit on

appeal from probate of will. Moody v.

Found [111.] 69 N. E. 831. Not on appeal

Tinsley v.
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Instructing verdict in a proper case is not a violation of this right.T Nor is

the right violated by a statute providing for a new trial for insufiiciency of evidence

and excessive damages.a Nor does an appellate court by setting aside the verdict

of the jury in the trial court violate the constitutional guaranty.“ But an act

authorizing the taking of private property without providing for the assessment

by a. jury of the owners, compensation has been held to be unconstitutional.1°

A statute is invalid which requires minors who were previously entitled to a

jury trial without demand when charged with a crime to make formal demand

therefor in order to secure it.11 A court may determine facts to fix punishment on

a plea of guilty.“

State causes removed to Federal courts—Where proceedings for the condem

nation of land under the power of eminent domain delegated by a state have been

removed from the state into the Federal court, and a state statute provides for

the assessment of damages by commissioners, that method must be followed, and

there is no right under the Federal constitution to an assessment by a jury." In

equitable actions the constitution does not guarantee the right.“ It does not guar

antee it where the cause was originally the subject of equity jurisdiction.16 In a

case purely cognizable in equity where no legal issue is presented, a party is not

entitled as of right to a jury trial.1° It is discretionary with the' court in equitable

from refusal of county court to extend time

for filing claim against estate. Ribblo v.

Furmin [Neb.] 98 N. W. 420.

Not of right in summary proceeding to

destroy gambling devices. Furth v. State

[Arie] 78 S. W. 759. Not in proceedings to

seize and destroy liquors. Kirkland v. State

[Ark] 78 S. W. 770. Proceeding to destroy

seized gambling devices is in rem and not

jury case. Kite v, People [Coio.] 74 Pac. 886.

Appeal from equalization proceedings.

State v. Fleming [Neb.] 97 N. W. 1063.

In magi-crater courts in South Carolina the

right exists [Const. art. 1, § 5; Civ. Code 1902,

§ 986]. Pinckney v. Green [S. C.] 45 S. E. 202.

In New York a person accused of a mis

demeanor is not entitled to a trial by jury

[Const. 1867. art. 6, § 26; Const. 1894, art. 6.

§ 23]. People v. Stein. 80 App. Div. [N. Y.]

357.

7. Henry v. Thomas [Tex. Civ. App.] 74

S. W. 599.

S. Ingraham v. Weidler, 139 Cal. 588, 73

Fee. 415.

9. Hintz v. Michigan Cent. R. Co. [Mich.]

93 N. W. 634: Bank oi! Fisher v. Adams, 88

Minn. 421.

10. King v. Greenwood Cemetery Ass'n, 67

Ohio St. 240. By the express provision of

the Illinois constitution when private prop

erty is taken for public use the compensa

tion therefor. when not made by the state,

must be ascertained by a. jury. Juvinali v.

Jamesburg Drainage Dist., 204 Ill. 106. Rem

edy will be considered as permissive, not

compulsory it jury right is impaired (con

demnation proceedings). Waterbury v. Platt

Bros. 8: Co. [Conn.] 56 At]. 856.

11. In re Mansfield. 22 Pa. Super. Ct. 224.

12. Pen. Code, i 1192, making court trier

of degree on a plea of guilty. People v.

Chew Lon Ong [CaL] 75 Pnc. 186.

13. Postal Tel. Cable Co. v. Southern R.

Co., 122 Fed. 156.

14. Jones v. lVood. 24 Ky. L. R. 840, 70 S.

W. 45.

incidental award of damages in equity.

Rhoades v. McNamara. [Mich.] 98 N. W. 392.

Action on policy reduced to issue between

receiver of insured and creditors asserting

fraud. Voss v. Smith, 87 App. Div. [N. Y.]

395. Injunction against nuisance. Reaves

v. Territory [Okl.] 74 Fee. 951.

Court and parties are bound treating equi

ty case as law. Voss v. Smith, 87 App. Div.

[N. Y.] 395.

15. Hathorne v. Panama Park 00. [Fla.]

32 So. 812. In New Hampshire there is no

constitutional right to a jury trial in equity.

ngte v. Sunapee Dam Co. [N. H.] 65 Atl.

8 .

16- Jones v. Wood, 24 Ky. L. R. 840, 70 S.

W. 45: Maggs v. Morgan. 30 Wash. 604, 7!

Pac. 188', Montague v. Best. 65 S. C. 455. De

fendant in an action which under the alle

gations of the complaint, is purely an "ac

tion in equity" is not entitled to a. jury

trial. Porter v. International Bridge Co., 79

App. Div. [N. Y.] 358.

Action held to be equitable, and there

fore, not entitling a party to a trial by jury.

as a. matter of right. Dykman v. U. S. Life

Ins, Co., 176 N. Y. 299; Merrill v. Prescott

[Kan] 74 Pac. 259; Gregory v. Perry [S. C.]

45 S. E. 4; Lincoln Trust Co. v. Nathan, 175

Mo. 32; Morrison v. Snow [Utah] 72 Pac. 924.

A suit before the District Court of Alaska

sitting in probate to establish a. claim

against a decedent's estate is not a suit at

common law within the meaning of the con

stitutional provision guarantying the right

of trial by jury “in suits at common law."

Esterly v. Rua, 122 Fed. 609. In an action

to determine an adverse claim to real prop

erty, plaintiff being in possession, the an

swer contained a counterclaim in ejectment.

It was held that the procedure was not

changed by reason of this counterclaim, and

that the defendant was not entitled to a trial

by jury. Johnson v. Peterson [Mlnn.] 97 N.

W. 384. .

Cuusen held to be purely common law

action- and therefore either party entitled

to a. jury trial. Kentucky Land & Immigra~

tion Co. v. Crabtree. 24 Ky. L. R. 743, 70 S.

W. 31.

Case involving title to personal property

held not to be solely cogniznble in equity,
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causes of action whether issues of fact shall be tried by the court or sent to a

jury. If submitted to a jury, their verdict is simply advisory, and not binding

upon the court." Where a new class of cases is, by legislative action, directed

to be tried as chaneery causes, it must appear, in order to entitle the court to de

termine questions of fact arising therein without submitting them to a jury, that,

when tested by general principles of equity, such cases are of an equitable char

acter, and can be more properly tried in a court of equity than in a court of law.“

Cases of contempt of court were never triable by jury.1°

Character of jury guaranteed.——A common law jury is meant; that is, a jury

composed of 12 men—neither more nor less.20 Unanimity of verdict is part of

the right guaranteed until otherwise constitutionally provided."

Mandamus to compel a jury trial will issue where the court refuses to grant

a jury trial in a case where it- is of right upon demand seasonably made.”

(§ 1) B. In cases not covered by constitution.--The constitutional right to

trial by jury is in many jurisdictions re-enforccd by statutory enactments. These

statutes are usually more specific than are the constitutional provisions, as to the

cases in which a jury may be demanded, and frequently enlarge the right. Usually,

however, they give the right only in actions at law,28 but sometimes authorize a

jury trial of questions of fact arising in equitable actions, or make provision for

trial by jury of equitable defenses in legal actions.“ In a number of states there

but either party entitled to a. jury trial.

Nefi‘ v. Manuel [iowa] 97 N. W. 73.

Statute. held to deny a trial by jury in

nt'llonu at law and. therefore, to be uncon

stitutiqnai. Ahl v. Grissom [Okl.] 72 Fee.

372: McNulty v. Mt. Morris Elec. Light Co..

172 N. Y. 410. Statute conferring jurisdiction

on a. court of chancery to order an account

to be taken of damages for a trespass on

timbered land held to impair the constitu

tional right of trial by jury. McMillan v.

Wiley [Fla.] 33 So. 993.

17. Kyle v. Shore [Colo. App] 71 Pac. 895.

But in North Carolina. it has been held that

issues of fact raised by pleadings in actions

for the enforcement of equitable rights must

be tried by jury unless waived. Boles v.

Candle [N. C.] 45 S. E. 835.

Eflect 0! application for Injunctive relief

In an action at law: The fact that in an ac

tion of trespass quare ciausum fregit appli

cation is made to the court to exercise its

equity powers in granting injunctive relief

is not sufficient to deprive either party of his

rights to have the legal issues submitted to

a jury. State v. Hart [Utah] 72 Fee. 938.

Annulment of damages In equity: In New

Hampshire it has been held that the assess

ment of damages in equity. the court other

wise having jurisdiction, stands no differ

ent with regard to the constitutional right

of trial by jury than any ordinary issue in

equity: the question of assessment by a jury

is within the discretion ot‘ the trial court.

State v. Sunapee Dam Co. [N. H.] 55 Atl. 899.

But in Nebraska it has been held that where

in a suit in equity the plaintiff tenders an

issue of damages the defendant upon raising

such issue by answer is entitled to demand

a trial thereof by a. jury. Horton v. Simon

[Neb.] 97 N. W. 604.

Statute authorizing lienor to recover judg

ment for sums line him: How the New York

statute. Code of Civil Procedure, sec. 3412.

authorizing a lienor who falls to establish

a valid lien to recover judgment for such

sums as are. due him, may be given effect

without a violation of the constitutional

guarantee of trial by jury. Hawkins v.

Mapes-Reeves Const. Co.. 82 App. Div, [N.

Y.] 72. See, also, Steuerwald v. Gill, 85 App.

Div. [N. Y.] 606.

18. State v. Sunapee Dam Co. [N. H.] 65

Atl. 899.

19. State v. Shepherd [Mo.] 76 S. W. 79.

20. Dennee v. McCoy [IntL T.] 69 S. W.

858; Queenan v. Territory, 11 Okl. 261, 71

Fee. 218.

Note. An act for etrnek juriel affords im

partiality which is not lessened by the pe

culiar manner of selecting the jury hence it

is valid if the number of jurors and the rule»

of unanimity is preserved. Lomman v. Min

neapolis Gaslight Co., 65 Minn. 196, 33 L. R.

A. 437 [with briefs of counsel] citing an

thorities very fully and exhaustively dis

cussing the historical significance of the

right of trial by jury.

21. Girdner v. Bryan, 94 Mo. App. 27. In

Missouri 9. three-fourths verdict is author

ized in civil cases. The Colorado statute

(Sess. Laws 1899. p. 244, c~ 111) authorizing

a verdict in civil cases to be returned by

three-fourths of the number of jurors sitting

was invalid. Clough v. McKay [0010.] 73

Pnc. 30.

22. State v. Hart [Utah] 72 Pac. 938.

23- By the Missouri practice the crite—

rion by which the right to a jury trial is

determined is the character of the action—

that is. the relief sought—not the distinction

between legal and equitable properties

New Harmony Lodge v. Kan. City, Ft. S, &

M. R. Co. [Mo. App] 74 S. W. 5. In justice

courts only on appeal to jury from justice‘s

judgment without jury. Beach v. Lavender

Bros. [Aim] 35 80. 3:12.

21. Under the Indiana statute, Burns“ Rev.

St. 1901. § 412. in an exclusively equitable ac

tion. a party cannot demand a. jury trial. but

the court may. in its discretion, for its in

formation. cause any question of fact to be
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are statutes providing that actions to recover money or specific personal property

shall be tried by a jury.""3

An action in the nature of a creditor’s bill is not such an action.“ Neither is

a case relating to the probate of a will.” In others the right is given in eminent

domain proceedings." Other provisions which have recently been interpreted by

the courts are shown below.” The right to demur to evidence is not taken away

by a statute giving the right to a trial by jury."0

(§ 1) 0. Loss or waiver of right—In civil actions81 and prosecutions for

misdemeanor“2 the right may be waived, but not in felony cases.” .

What constitutes a waiver. In general.——The right to a trial by jury cannot

be dispensed with except by the consent of the parties entitled to it.“ Any un

equivocal acts or conduct which clearly show a willingness or intention to forego

the right, and are so treated by the trial court without objection will amount to a

waiver.“ The form and manner of waiver is in some jurisdictions regulated by

tried by I. jury. Shroyer v. Campbell [Ind. under the Washington statute, Ballinger's

App.] 87 N. E. 193. In an action for judg- Ann. Codes & St, see. 4967, where the own

ment on notes and foreclosure of a vendor's ersbip and right of possession of real or per

iien securing them, when an issue is Joined sonal property is involved. Filloy v, Mur

as to the amount due, either party is entitled phy, 30 Wash. 1, 70 Pee. 107.

to a Jury trial under the Oklahoma statutes In a garnishment proceeding either party

[Wilson's Rev. 8: Ann. St. 1903, fl 4448-4450. entitled to a jury under Iowa. statute [Code,

4468]. Sherman v. Randolph {OkLl 74 Pac. § 8946!. Nef! v. Manuel [Iowa] 91 N. W. 73.

102. Equitable defense in a legal action tri- Counter-claim: Right of defendant to a,

able by the 0011" Without 8 Jury under the Jury trial of issues arising on his counter

Washington statutes [Code 1881. §§ 204, 88 claim under the provisions of certain New

subd. 3]. Peterson v. Phila. M. & '1‘. Co. York statutes [Code Civ. Proc. i! 968, 974].

[Wash] 74 Fee. 686. Discretion to send to Herb v. Metropolitan Hospital & Dispensary,

jury calendar will be carefully exercised 80 App. Div. [N. Y.] 145.

when jury docket is crowded. Evans v. Nat. Under a New York statute the parties to

Broadway Bank. 38 App' Div- [N. Y-] 549' an action for a nuisance are entitled to a

No issue out of chancery where partnership jury (term “action for a nuisance" con

accounts all before court. Slaughter v. Dan- strued). Miller v. Edison Elec. Illuminating

ner [Va.] 46 S. E. 289. 00., 78 App. Div. [N. Y.) 890. Code Civ. Proc.

Framing and sending issues out of chan- § 2653a~ allows but does not command sub

Oel‘y 896 EQUHY. i 8. 1 Curr- Law. 1080- mission of action on validity of will to Jury.

Case wrongly tried to iury will be reversed Hangman v. Conlan, as App. Div. [N. Y.] 290.

where court dismissed without opinion and Not allowable in separation action. Statutes

there was an issue of fact. Fianisan v- construed. Packard v. Packard, 84 N. Y.

Skelly, 89 App. Div. [N. Y.] 108. Supp. 1090.

25. Action held not to be an action “to so. Reed v. Gold [Va.] 46 S. E. 868.

recover money or specific personal property" 31. State v. Neterer [Wash] 74 Pac. 668;

within the meaning of a Missouri statute Sherman v, Randolph [0k1.] 74 Pac, 102,

providing that such actions shall be tried by an. Vagrancy, Hollis v. State [Ga] 45 S.

a jury. Yancey v. People's Bank [140. App.] 13, 617.

74 S. W. 117. Executors suing under section 33. In a, felony cage neither the defendant

7 of Personal Property Act may have jury nor his counsel can waive his constitutional

trial of facts. Montgomery V- Boyd. 78 ADD right to have a trial by 9. Jury of 12 persons.

Div. [N. Y.] 64. Queenan v. Ten, 11 Okl. 261, 71 Pac. 218.

26- Culp v- Mulvane. 66 Ken 143. 71 Pac- 84. Lilienthal v. McCormick [C. c. A.] 117

273. Fed. 89; Hudson v. Wood, 119 Fed. 764.

27- Gallon V. Hail-6 [Kan-l '72 Pac- 770- 85. Schumacher v. Crane-Churchill C0.

28. For the construction of such astatute [Nam] 92 N, W, 609, What amounts to 5

especially in relation to the meaning of the waiver of the right of trial by jury, see also

word "property." see Sawyer v- Com.. 182 the following cases: Montague v. Best, 65

Mil-SB- 245, 59 L- R- A- 725- Proceemngs by a S. C. 455: Hawkins v. Mapes-Reeve Const.

railroad company for condemnation of a (30,, 32 App, Div. [N. Y.] 72.

right of way under the North Carolina stat- Flet- held to con-um” . “ah-en Elan.

utes [Pub. Laws 1893. p. 111. c. 48L Holly ton v. Howard. 25 Ky. L. R. 929, 76 S. W.

Shelter R. CO. V. Newton, 133 N. C. 136, 132. 511; steuerwald v, Gil], 85 App_ Div,

Jury is proper in condemnation proceedings 605; Albemarle Steam Nav. Co. v, Worreil.

involvmg only damages Chicago I- & E- 133 N. C. 93. A failure to demand :1 Jury

R. Co, v. Wysor Land C0. [Ind-1 69 N- E. 546- until after a case has been on trial for more

29. Bankruptcy proceedings: Right to than 30 days is a waiver of the right. Whit

triai by Jury of one against whom an invol- comb v. Stringer, 160 Ind. as. Agreement

untary petition in bankruptcy has been filed. entered into between counsel held a waiver.

under the bankrupt act [U. 8. Comp. St. 1901, Nashville, C. & St. L. R. v. Cody, 137 Ala.

p. 3429]. Morse v. Franklin Coal Co., 125 597,

Fed. 99!. Facts held not to constitute a waiver of

Case involving ownership and right of pos- the right of a jury trial. Deane Steam Pump

session of props-rt?! Right Of trial by Jury Co. v. Clark, 84 App. Div. [N. Y.] 450. Both
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statute." In Washington, the legislature is authorized by the constitution to

make such regulations." A denial of a demand for a trial by jury is not error

where the demand is not made as required by law."

Waiver by nonassertion of right—Failure to seasonany demand jury may

work a waiver of the right." So may a voluntary submission of issues of fact to

the court,“ or failure to appear." A party waives his right to trial by jury by a

failure to take exception to the transference of the ease to the equity docket."

A statute authorizing a case to be entered on the court docket, where a request is

not made by a party within a certain time that it be entered on the jury docket,

does not violate the constitutional guarantee.“ A failure to enter a demand for

a jury trial upon an appeal from the judgment of a justice of the peace is a waiver

of the right.“

Effect of failure to pay cost of jury—In the absence of a statute so providing,

a refusal by a party to pay in advance the costs of summoning and paying jurors

does not constitute a waiver of the right of trial by jury.“ But the right has been

held barred where the plaintifi invoked the protection of a statute relieving from

the necessity of giving security for costs.“

A waiver of a jury before 'a United States commissioner does not constitute

a waiver of the parties’ right to trial by jury upon an appeal.“

Estoppel of a party to claim a court trial does not bind court to try by jury."

Renewal of demand; subsequent triala—Where a. party has at a proper time

and in a proper manner made his demand for a jury, and the court has denied the

same, to which ruling he duly excepts, he is not required to renew such demand

upon going to trial at a subsequent term of court.“ A waiver of a jury at the

first trial of a cause does not operate to prevent either party from demanding a

jury at the second trial of the same cause, after the judgment rendered at the

first trial has been set aside.“

moving for directed verdict and standing by

their motions. Bank of Park River v. Nor

ton [N. D.) 97 N. W. 860. Asking an instruc

tion in the nature of a demurrer to the evi

dence held not a. waiver of the right to have

the jury pass upon certain issues. New Har

mony Lodge v. Kan. City, Ft. 8. & M. R. Co.

[Mo. App.] 74 B. W. 5.

38. In North Carolina a jury trial can be

waived only by written consent in person or

by attorney, or by oral consent entered in

the minutes [Clark's Code, i! 416, 417].

Hahn v. Brlnson, 133 N. C. 7.

87. Under the Constitution of Washington

which provides that the legislature may pro

vide “tor waiving of the, Jury in civil cases

where the consent of the parties interested

is given thereto," the legislature may define

what act or neglect-shall constitute such

consent. State “v. Neterer [Wash.] 74 Pac.

668. ‘

38. In re Heaton's Estate, 139 Cal. 237, 73

Fee. 186: Ward v. Lemon [Aria] 73 Pac. 443.

The absence of an express demand consti

tutes a. waiver of a jury in a will case under

the provisions of the Kentucky statutes [SL

1899, I! 4850, 4861]. Bohannon v. Tarbln, 25

Ky. L. R. 515. 76 8. W. 46. Written demand

in the probate court for ajury trial filed in

the district court is sufficient to authorize

the district court to order a jury trial with

out turther ndtice under the statute. Pine

v. Callahan [Idaho] 71 Pac. 473.

Heard89. Must be within statutory time.

v. Kennedy. 116 Ga. 36. No demand until

trial had begun and no fact in issue, Mad

dux Y. Walthall [Cal.] 74 Pao. 1026. It is

competent for the legislature to so fix the

time, if it be a reasonable time. Ward 1!.

Lemon [Aria] 78 Fee. 443. A trial by jury

is waived by an arraignment in the City

court of Utica. without a demand for a jury

two days before the day set for trial under

Laws N. Y. 1882. p. 93, c. 103, as amended by

Laws 1888, c. 60, p. 99 and Laws 1889. c. 154.

.p. 178. People v. Halwig, 41 Misc. [N. Y.)

227.

40. Without asking for a jury. Davis V.

Auld. 96 Me. 559; Horton v. Simon [Neb.l 97

N. W. 604. See. also. Schumacher v. Crane

Churchill Co. [Neb.] 92 N. W. 609.

41. Mllls' Ann. Code, 5 178. Cerussite Min.

Co. v. Anderson [Colo. App] 75 Pac. 168.

42. Vincent v. German Ins. Co. [Iowa] 94

N. W. 458. But it has been held that an or

der transferring a cause to the equity docket

because of equitable defenses set up in the

answer does not preclude the moving party

from demanding that the purely legal issues

be tried by jury. Schumacher v. Crane

Churchill Co. [Neb.] 92 N. W. 609.

43. McKay v. Fair Haven & W. R. Co., 75

Conn. 608.

44. Moore v. Crosthwait, 135 Ala. 272.

45. Pinckney v. Green [8. C.] 45 S. E. 202.

Rule applicable to a. suit in a justlce's court.

Mackenzie v. Gilbert [N. J. Law] 54 Atl. 524.

48. Action dismissed because plea of pov

erty untrue. Woods v. Bailey. 122 Fed. 967.

47. Dennee v. McCoy [Ind. T.] 69 S. W. 858.

48. Weldon v. Brown, 89 App. Div. [N. Y.]

586.
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Waiver upon a fictitious issue—A waiver by a defendant of the right to a

jury trial upon a. fictitious issue does not constitute a waiver of a right to a jury

after plaintiff has been permitted to amend his complaint by setting up a new

and entirely different cause of action.“1

§ 2. Eligibility to and exception from jury service—A jury is commonly re

quired to be of “good and lawful men.“2 At‘common law, the fact that a juror

had been convicted of a crime was a.cause of challenge propter defectum, and

this rule has, in most of the United States, received express statutory sanction ;“

but in the absence of an express statute, a juror who has been convicted in another

state is competent,“ and accepting a juror in a trial for murder who had been

convicted of felony is not a denial of due process of law or of the equal protection

of the laws to the person convicted.“

At common law, the fact that a juror is an alien disqualifies him." Residence

beyond the jurisdiction of the court renders one incompetent to serve as a juror.“7

in the absence of a statutory requirement, however, the particular place of resi—

dence of a juror is no test of his qualification so long as he lives within the juris

diction of the court. It is, therefore, no valid objection to a venire that it was

selected entirely from a single city." Prior jury service within a specified time is

in some states a statutory disqualification." Such a statute does not disqualify

one who had served in a former trial at the same term.‘0

By statute in North Carolina one who has a suit “pending and at issue” in

the court is disqualified."

Public officers may sit unless specially declared disqualified.“ Under a stat

ute providing that judicial officers “shall not be compelled to serve as jurors,” such

officers are not absolutely disqualified, but merely privileged to claim exemption."

In Texas, the fact that one has not paid his poll tax is a ground of challenge

for cause.“ But this fact does not absolutely disqualify him to serve as a juror.“

Members of the state militia are exempt from jury service in Alabama.“

The qualifications of a juror do not depend in any degree upon his knowledge

or want of knowledge of the law of evidence as applicable to criminal trials." It

will be presumed until the contrary appears that persons summoned by the propc

oilicer were duly qualified.“ '

§ 3. Dis'qmlification pertaining to the particular cause.“

49. Farak v. First Nat. Bank [Neb.] 93 N. trial does not disqualify a juror.

Constitutional

Sikes v.

W. 682.

50. Schumacher v. Crane-Churchill Co.

[Neb.] 92 N. W. 609. Facts held not to con

stitute a waiver of the right to a jury upon

a new trial of a case. Freiteld v. Sire, 84

N. Y. Supp. 144.

51. Reese v. Baum, 83 App. Div. [N. Y.]

550.

52. By constitutional provision in North

Carolina. :1 Jury in a criminal case is re

quired to be composed of good and lawful

men. The term "good and lawful men" as

IIle in this provision is defined by statute

[Const. art. 1. i 13: Code 1883, 5 1722]. State

v. Vick, 132 N. C. 995.

53. Queenan v. Territory, 11 0k]. 261. 71

Pac. 218. Persons "charged with any crime

or offense" disqualified to serve as Jurors.

State v. Nicholas, 109 La. 84.

54-56. Queenan v. Territory, 11 Old. 261.

71 Pac. 218.

57. A nonresident of a. county is not qual

ified to serve as a. juror in the county court.

Manson v. State [Tex. Cr. App.] 76 S. W. 570.

But temporary absence from county before

State, 116 Ga. 182.

Williams v. State [Ten Cr. App.] 75

S. W. 859.

59. Nebraska statute construed. Figg v.

Donahoo [NebJ 95 N. W. 1020.

60. Carlson v. Holm [Neb.1 95 N. W. 1125.

61. One is not disqualified under this pro

vision unless he has a. suit to be tried at the

same term at which he is drawn to serve as

a juror. State v, Spivey, 132 N. C. 989.

62. Deputy sheriff not occupied may be

talesman. State v. Forbes [La.] 35 So. 710.

63. State v. Lewis, 31 Wash. 75, 71 Pac.

778.

64. Code Crim. Proc. art. 673.

State [Tex. Cr. App.] 76 3. TV. 437.

05. Poole v. State [Tex. Cr. App.] 76 S. W.

565.

66. Jarvis v. State [Ala.] 34 So. 1025.

87. People v. Conklin, 175 N. Y. 833.

68. Bruen v. People [111.]. 69 N. E. 24.

60. Error in accepting or rejecting juror

made harmless by opportunity to exercise

peremptory. see post. § 8 D. also Harmless

Error; Indictment and Prosecution. § 15_

Carter v.
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right to unbiased and unprejudioed jurors—The right to unbiased and unprej

udiced jurors is an inseparable and inalienable part of the right to a. trial by

jury guaranteed by the constitution."

Consciention scruples against capital punishment—A person is disqualified

to serve as a juror in a. capital case who has conscientious scruples against capital

punishment." In some jurisdictions prejudice against capital punishment is de

clared by statute to be a disqualification.’2

Prejudice against a class of litigants or actions—Prejudice of a. juror against

nonresident plaintiffs who might have brought actions in courts of their own state

will disqualify him in a suit by a nonresident plaintiff." So a prejudice against a

certain class of actions will disqualify for service in such an action.“

Knowledge of issues involved—One who in a criminal case is a material wit

ness to controverted facts constituting the ofiense is disqualified to serve as a

juror." Jurors who served on the trial of one prosecuted for larceny are not

qualified to serve as jurors on a prosecution for receiving the stolen property."

It is not a ground of challenge to a juror, on the trial of a. prisoner under an indict

ment, that he had previously served as a juror on the trial of a plea in bar to

the same indictment." It is held no objection that a juror heard part of the

evidence on application for bail, no opinion having been formed." A juror may be

challenged for actual bias." The term “actual bias” has in some states been

defined by statute.”

Opinion on issues involved.—An unqualified opinion on any material issue

involved in a case will disqualify one to serve as a juror therein." If a juror has

formed an opinion from personal knowledge of the facts, or from information

derived from witnesses, or from others professing to know the facts, he isuin

competent,” and this notwithstanding his statement that he will render an im

70. Quill v. Southern Pac. Co.. 140 Cal.

268, 73 Pac. 991; State v. Fullerton, 90 Mo.

App. 411; State v. Stentz. 30 Wash. 134, 70

Pac. 241; Naylor v. Metropolitan'St. R. Co..

66 Kan. 407, 71 Fee. 835.

71- State v. Vick, 132 N. C. 995; Johnson

v. State [Tex. Cr. App.] 71 S. W. 25.

7:. Burns’ Rev. St. 1901. § 1862. Coppen

haver v. State, 160 1nd. 540. Rev. Code. §

1074, subsec. 8. People v. Cebulla, 187 Cal.

314. 70 Pac. 181. What constitutes a. fixed

opinion against capital punishment within

the meaning of the Alabama statute [Code

1896, i 1518]. Thayer v. State [AlaJIB So.

406.

78. Naylor v. Metropolitan St. R. Co., 66

Kan. 407, 71 Pac. 835.

74. Quill v. Southern Pac. Co..

268. 73 Pac. 991.

1'5. This notwithstanding a statute pro

viding that "a Juror may be examined by

either party as a. witness. it he be otherwise

competent." State v. Stentz. 30 Wash. 134.

70 Pac. 241.

78. Clark v. State [Tex. Cr. App.] 72 S. W.

591.

71. Rev. St. I 7278.

Ohio Circ. R. 93.

78. State v. Riddle [Mo.] 78 S. W. 606.

79. State v. Stentz, 30 Wash. 134, 70 Pac.

241. A' particular cause of challenge to a.

Juror under the Montana. statutes, Penal

Code. see. 2048, is the existence of a. state of

mind on his part which will prevent him

from acting with entire impartiality and

without prejudice to the rights of either

party. State v. Mott [Mont.] 74 Pac. 728.

140 Cal.

Carano v. State. 24

Discretion of trial court in determining Ju

ror’s competency upon a challenge for actual

bias under the Oregon statute. Statute held

constitutional. State v. Armstrong [Or.] 73

Pac. 1022.

80. Definition given in Washington stat

ute. State v. Stentz. 30 Wash. 134, 70 Fee.

241.

81. Pine v. Callahan [Idaho] 71 Pac. 473.

Where, upon the whole examination of a

person summoned as a. juror the most that

can be made of it is that he had formed and

expressed an opinion upon the merits of the

case‘that would require strong evidence to

overcome; that his mind is not in such a

condition as to be influenced solely by the

evidence to be submitted on the trial. and

that he would be influenced to a great ex

tent by the opinion already formed, but that

nevertheless he would go into the jury box.

and, it the evidence should prove strong

enough diregard such opinion and decide

the case upon such evidence—a challenge

for cause should be sustained. State v. Mc

Coy, 109 La. 682.

82. Turner v. State [Tenn] 69 S. W. 774:

Wilson v. State, 109 Tenn. 167; People v.

Cebulla, 137 Cal. 314, 70 Pac. 81. In a crim

inal case knowledge 0! facts material to a

conviction disqualifles one to serve as a

iuror. State v. Stentz, 30 Wash. 134. 70 Pac.

241. During the course of his examination

a venireman stated that he conversed with

parties who had conversed with witnesses:

that he accepted what they said as being

the facts in the case: that the names 0! the

witnesses were given him in those conver
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partial verdict.” As to the effect on the competency of a juror of an opinion

formed from evidence given on a former trial of the case, the most recent cases are

not entirely in harmony.“ If the juror’s opinion is founded upon mere rumor,

although it may be fixed and require evidence to remove it, it does not disqualify

if he says he can disregard it and render a verdict solely upon the law and evi

dence.“ A juror is not disqualified because he has formed an impression 0r

opinion from newspaper accounts as to the guilt of one charged with a crime, if he

states that such impression will not influence him in arriving at a just verdict,“

and this notwithstanding his statement that it will require testimony to remove

the opinion he has formed." So the fact that a juror states that he has formed

an opinion as to the guilt of the defendant, if he does not disclose the facts

that influenced him in forming his opinion, does not disqualify him where he

states that he can give the defendant a fair and impartial trial uninfiuenced by his

opinion." -

If it appears from the examination of a juror that he has no fixed opinion as

to the merits of the controversy, and has no prejudice for or against any party to

the controversy, a challenge for cause should be overruled."

The fact that a juror expresses an unqualified opinion as to the guilt of the

defendant of a crime other than that with which he is charged will not dis

qualify him, if at his examination it is not made to appear that if, the defendant

is guilty of the one crime he is necessarily guilty of the other."0

sations; that he had an opinion well ground

ed and fixed, and that his opinion was unfa

vorable to the defendant, and it would re

quire evidence to remove it. It was held

that he was disqualified to serve as a Juror.

Turner v. State [Tenn.] 69 S. W. 774. In

Indiana where a. juror stated that his mind

was not entirely free to try the cause, that

he had formed an opinion that would re

quire some evidence to change. and that his

opinion was formed by talking with some

persons whom be supposed knew all about

the case, the question of sustaining a chal

lenge to him for cause was held to be with

in the sound discretion of the trial court.

Tipton L., H. & P. CO. v. Newcomer [Ind."

App.] 67 N. E. 548. -
88. vTurner v. State [Tenn] 69 S. W. 774.

Juror held, under all the circumstances of

the case. to be disqualified on the ground of

an opinion formed as to defendant's guilt;

notwithstanding that upon a. somewhat per

sistent cross-examination he expressed be

lief in his ability to render an impartial ver

dict. State v. Crofford [Iowa] 96 N. W. 889.

84. The fact that a juror states that from

hearing the evidence in the former trial of

the case he had formed and expressed an

opinion in favor of one of the parties will

not in North Carolina disqualify him if he

further states that notwithstanding such ex

pression of opinion he can try the case im

partially according to the evidence and

charge of the court. Dunn v. \Vilmington

& W. R. Co., 131 N. C. 446. But in a. case

in the federal courts it was held that if the

opinion of a juror as to the guilt or inno

cence of one charged with crime has been

formed or expressed upon the testimony of

witnesses duly sworn in a court of justice

bearing directly upon the issue to be tried,

the court should always allow a challenge

for bias. notwithstanding that such Juror

declares under oath that he can fairly and

impartially try the case.

C. A.] 123 Fed. 52.

Jurors who have heard part of the evi

dence on a. former trial. are not for that

reason disqualified if they state that they

can decide the case solely on the evidence

adduced without reference to the evidence

onsthe former trial. State v. Prins, 117 Iowa.

50 . ' '

85. Turner v. State [Tenn.] 69 S. W. 774;

Taylor v. State [Tex. Cr. App.] 72 S. W.

396; Jahnke v. State [Neb.] 9-4 N. W. 158:

Wilson v. State. 109 Tenn. 167.

86. State v. Croney, 31 Wash. 122. 71 Pac.

783', Dimmick v. U. S. [C. C. A.] 121 Fed.

638; Jahnke v. State [Neb.] 94 N. W. 158;

Lindsay v. State. 24 Ohio Ciro. R. 1; State

v. Gartreil, 171 Mo. 489.

87. Lindsay V. State, 24 Ohio Circ. R. 1.

88- Parker v. State [Tex. Cr. App.] '17 S.

W. 788. See, also, Jarvis v.-State [Aim] 34

So. 1025.

80. Pine v. Callahan [Idaho] 71 Pac. 473.

Juror held hot disqualified on' ground of preJ

udice where his examination showed that he

had neither formed nor expressed an opinion

as to the guilt or innocence of the defendant.

and where he stated that he could give the

defendant a fair and impartial trial. State

v. Brownfield [Kan.] 73 Pac. 925.

00. State v. John [Iowa] 93 N. W. 61.

Opinion an to killing but none upon ques

tion of self defense: In the trial of a homi

cide case. where defendant admits the kill

ing and Justifies on the ground of self de

fense, a Juror who states that he has form

ed or expressed an opinion as to the guilt

of the defendant. is not for that reason

alone disqualified, if. from his entire exam

ination. it clearly appears such opinion is

based upon the belief in the mind of the

Juror that defendant killed deceased. but

that the Juror has neither formed nor ex

pressed any opinion as to whether the de

Dolen v. U. B. [C.
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The question of the disqualification of jurors because of opinions formed or
expressed, is, in many of theistates, regulated by statute.

Some of these statutory

provisions have recently been interpreted by the courts."1

Interest in a corporation party may

ing it,92 but a taxpayer in a municipality is not so disqualified.”

disqualify one to sit in an action affect

The mem

bers of any association of men combining for the purpose of enforcing or with

standing the execution of a particular law, and binding themselves to contribute

money for such purpose, are disqualified to sit as jurors in the trial of a cause in

which the question is whether the defendant shall be found guilty of violating that

law.“

One is not disqualified to serve as a juror in a prosecution for violating the

local option law because he is a Prohibitionist."

Relationship or acquaintance—A juror who is related by afi‘inity to a party

to the suit is disqualified.” But affinity between a juror and counsel is not

enough to disqualify." A juror who stands in the relation of attorney and client

to the adverse party is incompetent,“ and in some states a partner or agent.”

fondant was justified in taking the life of

deceased. State v. Morrison [Kan] 72 Pac.

564.

91. Under the Ohio statute a. Juror is not

disqualified merely because he has formed

an opinion as to the guilt or innocence of one

Charged with crime if he states that he

believes he can render an impartial verdict

uninfiuenced by such opinion [Rev. St. 5

7278. par. 2]. Carano v. State. 24 Ohio Circ.

R. 93. So under the Mississippi statute a.

Juror is not disqualified merely because he

has an impression or opinion as to the guilt

of one charged with crime. if he makes

oath that he is impartial and it appears to

the court that he is so [Code 1892. § 2355].

Fugitt v. State [Miss] 33 So. 942. Under the

South Carolina statute the trial judge may

determine the competency of one to serve

as a. juror in a. criminal case who has ex

pressed an opinion upon the case. but who

declares that he will. nevertheless, be gov

erned by the law and the testimony. State

v. Milam, 65 S. C. 821. In New York a. juror

who has formed an opinion concerning the

guilt or innocence of a. person charged with

crime is disqualified. notwithstanding his

statement that he believes he could render

an impartial verdict. if no inquiry is made

and he does not state whether such opinion

would influence his verdict [(1066 Crim. Proc.

5 376]. People v. Miller, 81 App. Div. [N. Y.]

255. Partial opinion as to guilt or inno

hence formed held not to disqualify under

provisions of Michigan statute [Comp. Laws.

§ 11.947]. People v. Quimby [Mich] 96 N. W.

1061.

A statute ll not unconstitutional which

provides that no person shall be disqualified

as a. juror by reason of having formed or

expressed an opinion upon the matter or

cause to be submitted to the jury, founded

upon public rumor. statements in public

journals. or common notoriety. provided it

appear to the court that he can and will

act impartially and fairly upon the matters

submitted to him. State v. Mott [Mont.]

74 Pac. 72S.

92, Any person connected with an in

demnifylng company as a stockholder or

otherwise is disqualified to sit as a juror in

a case the result of which might be of pecu

Curr. Law. Vol. 2—41.

A

niary interest to such' company. Spoonick v.

Backus-Brooks Co. [_Minn.] 94 N. W. 1079.

93. Detroit v. Detroit Ry. [Mich] 96 N.

W. 992.

94. Member of an organization liable to

assessment for prosecution of persons vio

lating the liquor laws. State v. Fullerton.

90 Mo. App. 411. But in Maryland it has

been held that one is not disqualified to

serve as a. juror in a prosecution for vio

lating the local option law because he be

longs to a league the principal object of

which is the enforcement of such law. Guy

v. State. 96 Md. 692.

05. Lively v. State [Tex. Cr. App.] 73 S.

W. 1048.

90. What constitutes relationship by af

finity. North Ark. & W. R. Co. v. Cole

[Ark.] 70 S. W. 312; Kelso v. Kuehl, 116 Wis.

495. In New York jurors are disqualified if

related by consanguinity or aflinity to a

party within the sixth' degree [Code Crlm.

Proc. § 1166]. Bradt v. Peck. 81 App. Div. [N.

Y.] 295. A juror is not disqualified by rea

son of the fact that he is the brother of the

wife of defendant's brother, who actively

assisted in the defense of the law suit.

Smith v. Smith [Gen] 46 S. E. 106. It appear~

ed that the daughter of one of the jurors

married the half-nephew of the president of

the defendant company, but that he died

several years before the trial. It was held

that this fact did not disqualify the juror.

Miller v. South Covington & C. St. R. Co.,

24 Ky. L. R. 207, 74 S. W. 747.

97. Kelso v. Kuehl, 116 Wis. 495. The

fact that a. juror in a. criminal case was an

uncle by marriage of the district attorney

and this was not known to the defendant or

his counsel until after trial is no ground for

a. new trial under the California. statute

[Fem Code, § 1181]. People v. Boren. 139

Cal. 210. 72 Pac. 899.

98. An attorney of a party to an action is

not an adverse party within the meaning of

this provision. McCorkle v. Mallory. 30

“Wash. 632. 71 Pac. 186. The fact that a

juror is in the employ of an express com‘

pany and that some of the attorneys for the

defendant are also attorneys for the ox

press company does not disqualify the juror.

Miller v. South Covington & C. St. R. Co..
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person is not disqualified to serve as a juror in a homicide case merely because

he knew the deceased.‘

Proof of disqualification—Grounds of disqualification must be apparent.’

Where there are affidavits charging jurors with having made disqualifying

statements, the positive denials of the jurors to making such statements are

entitled to much weight.8 In determining whether a juror is disqualified in a

criminal case by reason of opinions or impressions formed by him, his conduct,

demeanor, and bearing in court may properly be accorded material weight in

considering the facts disclosed by his answers.‘

§ 4. Discretion of court to excuse juror.-—The court may, in the exercise of a

sound discretion, excuse a juror from serving, and the exercise of such discretion is

not error unless abused to the detriment of a party.“ If the court is in doubt as to

the qualification of a juror, it is not error to excuse him; and it is better to do so,

to the end that a fair and free jury may be obtained, and the risk, trouble, and

expense of a new trial avoided.“ It is not error for the court to refuse to send

for a juror who is engaged in the trial of another case.’r

§ 5. The jury list and drawing the panel.—A party to an action, if he is

entitled to a trial by jury, is also entitled, at the commencement of the trial, to

a panel drawn in substantial conformity with statutory requirements. A failure

to conform to such requirements is good ground for challenge to the array.“ Of

course statutes relating to the selection of the jury list and the drawing of the

panel must conform to the constitution.‘, Certain provisions relating to the

method of drawing jurors have been held to be merely directory." The use of a

drawer from which to draw the names of jurors is a. substantial compliance with

a statute prescribing a box.“ Recent cases have interpreted constitutional pro

\isions and statutes having relation to the place from which persons on the

25 Ky. L. R. 207, 74 S, W. 747. Legal rela

tions between a. prosecuting attorney and a

Justice of the peace will not disqualify the

latter from serving as a Juror. State v.

Lewis, 31 Wash. 75, 71 Fee, 778. A statute

disqualifying jurors in criminal cases be

tween whom and the defendant certain rela

tions exist held not to disqualify a juror who

is the client of the prosecuting attorney.

State v. Carter [Iowa] 96 N. YV. 710.

99. Juror tenant to a. party under a crop

lease is not "partner" or "agent" [Code Civ.

Proc. 5 602]. Arnold v. Producers' Fruit Co.

[0211.] 75 Pac. 326.

1- Andrews v. State [Tax Cr. App.l 76 S.

W. 918.

2. Juror's suggestion to state's attorney

not to take a certain venireman not of itself

suificient to support challenge to the latter.

State v. Forbes [Li-1.] 35 So. 710. Answer to

long involved question that he would have to

be satisfied of "innocence" does not show

bias when questioner used "innocence" mean

ing guilt instead. People v. Chutnacut

[CaL] 75 Pac. 340.

3- State v. Morrison [Kan] 72 Pac, 554.

4. State v. Croi'tord [Iowa] 96 N. W. 889.

5. Peaden v. State [Fla] 35 So. 204;

Mathis v. State [Fla.] 34 So. 287. Excusing

Juror under dispretlonary power for good ex

cuse no error without prejudice shown. State

v. Michel [1.21.] 35 So. 629. Juror excused

upon the representation oi! the prosecuting

attorney that he desires to introduce him as

a. witness. Barnes v. Com., 24 Ky. L. R. 1143,

70 S. W. 827. On a trial for murder it is

not error for lhe court to eXcuse some of

jurors drawn on the panel. in advance of

the call of the case for trial. without the

knowledge or consent of the prisoner. Com.

v. Payne, 205 Pa. 101. In Alabama the court

may excuse one summoned as a. Juror who

swears that he is a minor [Code 1896. § 5020].

Stewart v. State. 137 Ala. 33.

6. State v. Buralil [Nev.] 71 Pac. 532.

The court may without a challenge by the

state excuse a juror in a capital case who

voluntarily states that he does not think he

is competent to serve by reason of his

scruples against capital punishment. State

v. Vick. 132 N. C. 995. Excusing oi.’ juror on

examination by court disclosing doubt. of

citizenship after he was pnsaed by both par

ties. Keady v. People [0010.] 74 Pac. 892.

Where in a civil case defendant's counsel in

stated that it would appear that the real

plaintiff was an insurance company. and a

juror stated that it this were so he could

not act impartially. it was not error for the

court to excuse him. Marande v. Tex. K: P.

R. Co. (C. C. A.] 124 Fed. 42.

7. Jarvis v. State [Ala.) 34 So. 1025.

8. State v. Landry [Mont.] 74 Pac. 418.

0. Statutory provisions relating to selec

tion of jury list held not violative of the

constitutional guarantee of “trial by an im

partial jury of the country." State v. Boiln

[Wyo.] 70 Pac. 1. Gen. Laws 1899. e. 151.

p. 154 prescribing mode in counties of 200,000

population not class legislation. State v.

Ames [Minn] 98 N. TV. 190.

10. State v. May. 172 Mo. 680. Rev. St.

1899. I 3769.

664.

11. Miller v. South Covington 8: C. St. R.

Co.. 25 Ky. L. R. 207. 74 S. W. 747.

State v. Stuckey, 98 Mo, App.
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jury list shall be taken,12 what persons shall be competent to have their names

placed on the list," information as to the competency of such persons,“ the

cifect of the omission from the list of qualified persons,“ publication of the list“

and its revision," the placing the names of jurors in the wheel," the persons en

iitled to draw the panel," and the order of drawing panels.” The defendant

in a criminal prosecution has no right to designate the particular persons that

shall compose the panel.21

§ 6. The z'cni'rc and like process—The method of summoning jurors is regu

lated by statute in the several states.“ Where the provisions of a statute in rela

tion to the summoning of a jury are not mandatory, but merely directory, mere

irregularities will not be deemed prejudicial unless it is clearly shown that some

injury has resulted therefrom.23 No objection can be taken to any venire facias for

.1 petit jury, except for fraud in drawing or summoning the jurors." A defend

ant in a criminal case has no vested right in the number of jurors provided for in

the venire to fill incomplete panels.“

§ 7. E'mpnneling trial jury—The right to have a jury selected in the man

ner prescribed by law is a substantial right of which a party cannot be arbitrarily

12. Constitutional provision requiring an

impartial jury from the county where the

oitence is committed construed [Const. art. 1,

-§ 10]. Lloyd v. Doilisin. 23 Ohio Ciro. R.

571. Territory from which jurors should be

drawn under local statutes in Iowa. State

v. Higgins [Iowa] 95 N. W. 244. "To be se

lected from electors of the whole county."

Not violated by drawing quota from each

election district, first, excluding those who

had served within three years. Com. v. Zil

lai‘row [Pin] 56 All. 539.

18. Pennsylvania statute, Act of April 10.

1867, (P. L. 1867, 62) requiring jurors to be

selected from "the whole qualified electors oi

the respective county at large" construed.

Com. v. Zillatrow [Pa..] 56 Atl. 539.

14. A strict compliance with a statutory

requirement that the assessor obtain from

persons assessed information touching their

qualifications for jury service is not essential

to the securing of a legal jury list [Rev. St.

1899, H 3387, 3390]. State v. Bolin [Wyo.]

70 Pac. l.

15. Omission from jury list by commis

sioners of persons competent to serve as

jurors but known to be exempt from jury

duty is not a ground for a challenge to the

panel under the Montana statutes. State v.

'l‘ighe, 27 Mont. 827, 71 Fee. 3. Where it is

required by statute that the- jury list shall

r-onsiat of the names on the assessment roll

of all persons whom the jury commissioners

believe to be competent and qualified to serve,

an intentional omission by the commissioners

of a number of names of those whom they

know or believe to be qualified will vitiate

the list [Rev. St. 1899, 5 3346]. State v, Bolln

[WyoJ 70 Pac. 1.

10. Louisiana statute construed [Act No.

135 of 1898]. State v. Winters, 109 La. 3.

11. Failure to observe regulations of

North Carolina statute, Code, a 1722, 1728.

relative to the revision 01' the jury list does

not vitiate the venire. State v. Dixon, 131

N. C. 808. Jury commissioners who have

made an illegal jury list required to meet

again and make a new list [Rev. St. 1899, §

3345]. State v. Bollh [VVyoJ 70 Fee. 1.

18. Description of jurors by initials on

slips placed in wheel auificient identification.

Com. v. Scouton, 20 Pa. Super. Ct. 503.

19. A panel drawn by a commissioner.

who is at least an officer de facto. is regular.

People v. Conklin, 175 N. Y. 333. Legal

when drawn by de facto commissioner. State

v. Scott, 110 La. 369. Authority of court to

make a list 01‘ jurors to complete panel

lRev. St. §§ 3795, 3797]. State v. May, 172

M0. 630.

20. Order of drawing panels under pro

visions of Pennsylvania statute, Act of April

14, 1834. § 120, where three panels are to be

drawn at the same time. Com. v. Zillai’row

[Pa.] 56 At]. 539. Order in which grand.

petit, criminal and traverse venires are to be

drawn (P. L. 1834, 863) is directory only. and

presumably harmless to one accused. Id.

21. It the panel from which the jury was

selected was composed of qualified persons

the defendant cannot object that the court

rejected certain veniremen who were also

qualified. State v. Reynolds, 171 M0. 552.

22. In Georgia where a superior court is

required to continue in session for more than

one week, the court must summon a separate

panel of jurors for each week, but this re

quirement does not apply to an adjourned or

extra session [Pen. Code 1895, § 862]. Cribb

v. State [Gm] 45 S. E. 396; Buchanan v.

State [6a.] 46 B. E. 607.

28. Queenan v. Tera, 11 Okl. 261, 71 Par.

21s.

Provisions held merely directory: The

Missouri statutes providing for summoning

jurors are merely directory. State v. Faulk

ner, 175 Mo. 546. Provisions of Pennsylvania

statute as to order of drawing venires. where

three are to be drawn at the same time. are

merely directory. Com. v. Ziliai'row [Pa.] 56

Atl. 539.

24. Stewart v. State. 137 Ala. 83. Eiloct

of mistaken entry on docket that venire was

quashed when it is subsequently corrected.

Id. Sheriff may summon special venire

though a state's witness. Com. v. Ziliai‘row

[Pa.] 56 Atl, 539.

25. State v. Croney, 31 Wash. 122, 71 Fee.

783.
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deprived?6 Therefore, where the mode of forming the trial jury from the panel

is prescribed by statute, that mode should be followed in every essential particular.27

It is not error for the court to require the defendant to proceed with the selection

of a. jury from a less number of jurors than were summoned, if the absent jurors

are afterwards brought into court and passed on before the jury is completed."

Whenever objection is raised to the mode followed in selecting the jury, the neces

sity arises of making a minute of the objection and of the facts upon which it is

founded.”

§ 8. Arraying and challenging. A. Challenge to the array.—-A challenge

to the array is a proper method of objecting to the mode of summoning jurors,“0

but it is not the proper method of raising the question of the disqualification of

individual jurors.“1 A challenge to the array must be made before verdict."

The right to object to irregularities in the summoning of a special venire is

waived if objection is not raised before verdict."

(§ 8) B. Challenges for cause.‘ Right to list of jurors—By statute in many

states a defendant in a criminal case is entitled to have a copy of the list of

jurors summoned to try his case, so that he shall have every facility to make

his challenges.“

The challenge—It is not essential that a challenge for statutory cause should

be made in the exact language of the statute. It is suflicient if the attention of

the court is directed to the specific objection made." The right to challenge a

juror for cause may be waived,86 as by a failure to object to or challenge the

juror" before the verdict is rendered, where it does not appear that the fact

of the juror’s disqualification was unkn0wn to the party or his counsel when the

juror was accepted.” This rule is sanctioned by statute in some states... In some

26. Tex. & N. O. R. Co. v. Pullen [Tex.

Civ. App.] 75 S. W. 1084.

27. State v. Riggs, 110 La. 509. Under the

California statutes a jury for the trial of a

case in one department of the superior court

or a county can not be empaneled from the

panel of another department combined with

the regular panel in attendance. People v.

W'ong Bin, 139 Cal. 60. 72 Fee. 505.

“'hore the nnmc of a juror had been in

ndvertently left out of the box from which

the drawings to make up the trial jury were

made. and this not being discovered until

all the other names had been drawn, it was

held proper for the court to then have a. slip

containing this name put in the box and have

it draWn from as the others had been drawn.

Stone v. State. 137 Ala. 1.

Juror conslderin: Verdict in another case:

Rule under Alabama. statute, Acts 1900-1901,

p. 1994, where a. juror whose name is drawn

for the trial of a cause is found to be upon a

jury considering a verdict in another case.

Thomas v. State. 134 Ala. 126.

Venlremen serving on I special jury: Ac

tion of court in tendering to defendant in a

criminal case veniremen who were serving on

a special jury held not error under circum

stances. Reyna v. State [Tex. Cr. App.] 75

S. W. 25.

28. Newman v. State [Tex. Cr. App.] 70

S. W. 961. General \'cnlreman may be called

and sworn if he comes in before jury is com

pleto. State v. Forbes, 111 La. —--, 35 So.

710.

20. Acts 1896. No. 113, p. 162.

Riggs. 110 La. 509.

80. Bruen v. People [111.] 69 N. E. 24. It

lies only tor trend in drawing or summon~

State v.

lng. Statutes (Code 1896, § 4997) fixing

mode are directory. Stewart v. State, 187

All. 83.

81. Teal v. State [Ga.] 45 S. E. 964.

32. Sylvester v. State [Fire] 36 So. 142.

38. Queenan v. Ten, 11 01:1. 261, 71 Pac.

218.

34. Under the Alabama. statute. Code 1896,

§ 5005, the name of a. regular Juror who was

not summoned was properly omitted from

the list of Jurors served on the defendant.

Collins v. State, 137 Ala. 50. Requirement

of Missouri statute as to service of list of

Jurors on defendants in criminal cases [Rev.

St. 1899. § 2619]. State v. Faulkner, 175 Mo.

546. Failure to include name in list served is

harmless where he had not been found nor

summoned. Stewart v. State, 137 Ala. 83.

"Dove" Duke in venire and “Dave” Duko in

list served the latter being correct is no

error. Stewart v. State, 137 Ala. 33.

as. Figg v. Donahoo [Neb.] 95 N. W. 1020.

80. The right to challenge a juror on ac

count ot his inoompetency by reason of the

tact that he has been convicted of a felony.

may be waived by a. person who is on trial

for a. felony. or even in a capital case.

Queenan v. Ten. 11 Okl. 261. 71 Pac. 218.

87. A failure. in a criminal case. to object

to a juror who had served on the grand

jury which returned the indictment. amounts

to a. waiver of such juror‘s disqualification.

Sapp v. State. 116 Ga. 182.

38. Fulcher v. State [Miss] 35 So. 170;

Queenan v. Ten, 11 Okl. 261. 71 Pac. 218. A

new trial will not be granted on the ground

that one of the jurors was of unsound mind

if the party making the motion knew this

fact in an early stage in the trial but made
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jurisdictions a failure to challenge the juror before the jury is empancled has been

held to constitute a waiver of the right."0

,(§ 8) C'. Peremptory challenges and standing jurors aside. Pcrcmpiory

challenges—A party entitled to exercise the right of peremptory challenge need

not give any reason for doing so.“ Where a statute gives the right of peremptory

challenge absolutely, prejudice will be conclusively presumed from a denial of

the right.“

Number allowed—Where there are We defendants in a civil suit whose in

terests are identical and who are represented by the same counsel, they constitute

but one party, and are entitled only to the number of peremptory challenges al

lowed a party.“ But under statutes which declare that each party to a civil suit

shall 'be allowed a certain number of peremptory challenges, co-defendants who

are at variance on the issue of fact as between themselves are each entitled to

the full number of challenges allowed a party,“ and in the absence of an express

statutory prohibition, it is permissible for such defendants to consult and act

together in exercising their challenges.“

The statutes in the several states prescribe the number of peremptory chal

lenges allowable in criminal prosecutions, and sometimes make express provision

as to the number permissible where two or more defendants are jointly prosecuted.“

Under a statute which provides that “the people and the accused shall be entitled,

no objection on that ground until utter var

dlct. Pteiffer v. Dubuque [Iowa] 94 N. W.

492. A verdict will not be set aside because

of the disqualification of a. Juror by reason

of his relationship to one of the parties,

where upon a motion for a new trial it

afllrmatively appears that the fact of relation

ship was known to the losing party prior to

the trial. Hadden v. Thompson [Ga.] M S.

E. 1001.

89. Statute expressly providing that the

verdict of the Jury shall not be affected on

account of the disqualification of. a. Juror un

less the Juror was challenged for the specific

cause before the finding or the verdict.

State v. Lewis. 31 Wash, 75, 71 Pac. 778.

But under the New York statute relating to

the disqualification of a Juror by reason of

relationship to a. party, though the party

related to the Juror must raise the objection

before the case is opened. any other party to

the issue may raise the objection within six

months after the date of verdict. This pro

vision is applicable to all courts [Code Civ.

Proc. §§ 1166, 3347. subd. 14]. Bradt v. Peck.

81 App. Div. [N. Y.) 295.

40. In criminal cases, even in prosecutions

for murder, where the facts are known, an

objection to the competency of a Juror comes

too late if it is made after the Jury is em

paneled. State v. Morrison [KRTL] 72 Pac.

554. The court may. in its discretion allow

a juror to be challenged for cause at any

time before the jury is empaneled. State v.

Vick, 132 N. C. 995. In a. criminal case the

state may challenge (or cause jurors who

have been previously passed by both parties

and who have taken their seats in the Jury

box but who hava not been sworn, upon its

being discovered that they are disqualified by

reason of nonresidence. Monson v. State

(Tax. Or. App.] 76 S. W. 570.

Challenge permltted “before the Juror in

actually sworn”: Under a statute permitting

a challenge for cause "at any time before the

Juror is actually Sworn." it must be inter

posed botore the commencement of the cere

mony [Laws 1887, p. 132]. Leary v. North

Jersey 8t. R. Co. [N. J'. Law] 54 Atl. 527.

41. State v. Hunter, 118 Iowa, 686.

4!. State v. Hunter, 118 Iowa, 686. It is

harmless to allow peremptory out of time

where Juror was prejudiced against capital

punishment. Brewer v. State [Ark.] 78 S.

W. 773.

48- St. Louis S. W. R. Co. v. Barnes [Tex.

Civ. App.] '72 S. W. 1041.

44. Waggoner v. Dodson [Tex] 69 S. W.

993; First Nat. Bank v, San Antonio 8: A.

P. R. Co. [Tern] 77 S. W. 410. But in Illinois

under a statute providing that "in all civil

actions each party shall be entitled to a chal

lenge of three Jurors," it was held that each'

side to the case has but three peremptory

challenges, whether there be one or a num

ber of persons plaintiff or defendant, and

whether or not the interests of persons on

the same side are conflicting [Rev. St. p. 781,

c. 110, § 49]. Gordon v. Chicago, 201 Ill. 623.

Under the peculiar provisions of the Ken

tucky statutes each side in a civil action is

entitled to only three peremptory challenges.

regardless of the number of plaintiffs or de

fendants, and whether or not there is a con

flict or interests between persons on the

same side [St. 1899, §§ 2258, 2267]. Cumber

land Tel. & Tel. Co. v. Ware's Adm'x, 24 Ky.

L. R. 2519, '74 S. W. 289.

45. First Nat. Bank v. San Antonio & A.

P. R. Co. [Tex.] 77 S. W. 410.

46. When two or more defendants are

tried together each is entitled under the ex

press provisions of an Alabama statute to

five peremptory challenges and no more

[Acts 1890-91, p. 561]. Hudson v. State. 137

Ala. 60. Under the express provisions of a

New Jersey statute where two or more de

fendants are Jointly indicted and tried. they

together, and not severally, are entitled to 10

peremptory challenges [19. L. 1898. p. 896].

State v. MacQueen [N. J. Law] 55 Atl. 1006;

State v. Rachman, 68 N. J. Law, 120.
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each” to a prescribed number of peremptory challenges, if two or more defendants

are tried jointly, each is entitled to the full number of challenges allowed, as if he

had been tried separately.“

Time for challenge—In North Carolina, the right of peremptory challenge

must be exercised before the twelve jurors have been accepted by both parties.‘8

In Texas, it would seem that it is not permissible to challenge peremptorin a juror

after he has been passed, even though the jury has not been completed.“ In Flor

ida, the right in a criminal case must be exercised before the jurors are sworn in

chief.“0 Under the California statute, the right in a criminal case must be exer

cised before the juror is sworn to try the cause, but the court may, for cause

permit it to be exercised after the juror is sworn and before the jury is completed.“1

Under the New Jersey statutes, the right in civil actions must be exercised as the

names of the jurors are drawn from the box.“2

Juror out of c0urtroom.--It is not error for the court, in a criminal case.

to permit the state to peremptorily challenge a juror who is not at the time in

the courtroom, if the court had at first held such juror disqualified, but had sub

sequently changed its opinion after the juror had left the courtroom.“

Order of challenges—According to the best practice, peremptory challenges

are exercised alternately, one by one, and after each challenge the panel refilled;

but in the absence of statutory provision, the mode and order of challenge is

left to the sound discretion of the trial court, and unless there has been manifest

abuse of the discretion, the action of the court will not be disturbed.“ In some

jurisdictions alternate challenges are prescribed by statute.“

Even where the court has improperly overruled challenges for cause and the

defendant has exhausted his peremptory challenges, it is not error for the court

to refuse to permit the defendant to challenge peremptorin a juror who is un

objectionable."

Waiver of right to clzallenge.—One entitled to peremptory challenges may

waive the right.“1 The neglect to exercise the right at the proper time constitutes

a waiver of it." Under the common law method of impaneling a jury, by swear

ing each juror as he is passed for cause and not challenged peremptorily, there

was no waiver of peremptory challenges, except that they could not be exercised as

to the jurors already sworn," and where the practice of alternate challenges exists.

a failure by a party to challenge in turn does not constitute a waiver of the right of

peremptory challenge as to one or more of the jurors subsequently called.00 A

waiver of a peremptory challenge does not amount to an acceptance of a juror

already in the box."

47, Carpenter v. People [Colo] 72 Pac. 686. Pennsylvania statute Act of March 31_

1071 1860. see. 38. giving the right to challenge tn

4S. Dunn v. Wilmington 8: W. R. C0-. 131 the commonwealth and the defendant al

N_ c_ 4.16, ternateiy was not repealed by the act of

An. Andrews v. State [Tex. Cr. ADP-l 76 July 9, 1901 (P. L. 629). Com. v. Conroy

S. W. 918. [Pa.] 56 Atl. 427.

50. Mathis v. State [Fla.] 34 So. 287. 56. Carter v. State [Tex. Cr. App.] 76 s

5]. Pen. Code, § 1068. People v. Boren, 139 w 437

Cal. 210. 72 P210. 899.

7:2. Gen. St. p. 1852, § 40; Laws 1902. p.

640. Leary v. North Jersey St. R. Co. [N. J.

Law] 54 Atl. 527.

53. Dodd v. State [Tex. Cr. App.] ’72 S. W.

1015.

54. Nicholson v. People [0010.] 71 Fee.

377.

55. Under the lowa statute. Code. 5 3686.

peremptory challenges are required to be

made alternately. State v. Hunter. 113 inwn,

57. State v. Hunter, 118 Iowa, 686.

58. Dunn v. Wilmington & W. R. Co., 131

N. C. 446; Andrews v. State [Tex. Cr. App.]

76 S. W. 918; Mathis v. State [Fla.] 34 So_

287. As to what is the proper time to exer

else the right. see supra this section.

59. Moore v. People [Colo] 73 Pac. 30.

00. Moore v People [0010.] 78 Pac. 30;

State v. Hunter. 118 Iowa. 686.

01. State v. Hunter, 118 Iowa, 586.



2 Cur. Law. JURY § SD. 647

When erroneous permission to challenge amounts to prejudicial error.—It is

prejudicial error for the court to allow a party-to challenge a juror peremptorily

after he has waived his right to do so by a neglect to exercise it at the proper

time, if the other party had previously exhausted all his peremptory challenges.“

Such action on the part of the court is not prejudicial error, however, where the

other party had not exhausted his challenges.83

When jurors have been stood aside by the state and allthe other venircmen

have been exhausted without forming a jury, the court may order the names of

the jurors who had been stood aside to be returned to the hat and drawn again.“

(§ 8) D. Examination of jurors and trial of challenges. The challenge

should precede the examination—Before challenge a party has no right to interro

gate a juror to ascertain whether he is subject to challenge. But the court, in its

discretion, may permit such interrogation, and, when allowed, it is not revisable."

The scope of the ezan'lination of jurors is left largely to the sound discretion

of the trial court, and it is only when an abuse of discretion is clearly shown, the

appellate court is authorized to interfere.“6 Considerable latitude should be al

lowed to the end that all who have any bias or prejudice or are otherwise dis

qualified may be excluded from the panel,“T and also to enable the party to in

telligently determine his peremptory challenges." While it is perhaps the better

practice to allow a juror on his voir dire in a criminal case to be asked whether if

selected as a. juror in the case he will give the defendant the benefit of the pre

sumption of innocence until he has heard all the evidence, and whether he will

wait until he has heard all the evidence before making up his mind, yet it is not

reversible error to exclude such questions.” It is not proper to ask a juror if he

has a feeling of prejudice against a man who stands charged with a crime."

it is proper in murder cases to ask jurors if they have any conscientious scruplcs

in regard to the infliction' of the death penalty for crime in cases depending

wholly on circumstantial evidence." A juror’s knowledge or ignorance concerning

questions of. law is not a proper subject of inquiry."

Error, if it exists, in sustaining an objection to a question asked a juror, is

cured where almost the identical question is subsequently asked and answered

without objection].a

Absence of juror or counscI.—When a juror is absent when called, the court

is not required to delay in proceeding with the trial until the juror can be found

and brought into court for the purpose of examination.“ Where a party has an

62. Dunn v. Wilmington & W. R. Co., 181 to either of the parties to the suit [Code 1902.

_\'_ C. 446. § 2944]. Robinson v. Howell, 66 S. C. 326.

03. Glenn v. State [Ark] 71 s. w. 254. 69- State V- King. 174 Mo. 647: Foley V

Cudahy Packing Co.. 119 Iowa. 246: Spoonick
“4' State v' Utley' 132 N' C‘ 1022' v. Backus-Brooks Co. [Minn] 94 N. W. 1079;

05. Jarvis v. State [Ala.] 34 So. 1025. Tarpey v. Madsen [Utah] 73 Pac_ 411.

ea. Foley v. Cudahy Packing Co.. 119 no. Ryan v. State. 115 Wis. 488.

Ir“1m- 246- ' 70. State v. Croney, 31 Wash. 122, 71 Pac.

67. Swift v. Platte [Kain] 72 Fee. 271: 733.

'l‘arpey v. Madaen [Utah] '73 Fee. 411: State 71. Johnson v. State [Tex. Cr. App.] 71 S.

v. King, 174 Mo. 647. Questions permissible

in the examination 01' jurors who were pres

ent at and heard part of the testimony giv

en on'the trial of one who was jointly in

dicted for the offense for which the defend

ant is being tried‘ State v. King, 174 Mo.

64?. Discretion of court to allow jurors in

personal injury cases to be examined as to

their connection with or interest in insurance

companies which indemnify employers

against loss or damage arising from injuries

to their employees. Swift v. Platte [Kan.] 74

Fun. 635. Duty of court on motion of either

party to ascertain whether a juror is related

W. 25. Scope of examination permissible un

der a statute making a prejudice against in

flicting capital punishment a. ground of chal

lenge [Burns' Rev. St. 1901, § 1862]. Coppeu

haver v. State, 160 Ind. 540.

72. People v. Conklin, 175 N. Y. 333. It

is not proper to ask a. juror on his voir dire

whether he knows that the defendant in a

criminal case is entitled to the benefit of the

presumption of innocence. as it calls upon

him to anticipate the instructions to be giv

en by the court. Ryan v. State. 115 Wis. 488.

73. State v. Armstrong [Cr.] 73 Pac. 1022.

74. Tarver v. State, 137 Ala. 29.
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attorney in court, he is not deprived of right to examine the jury by the refusal of

the court to wait for an associate counsel.T5

Further examination after jurors are passed discretionary with court—After

the jurors are passed by the parties, any further examination of them is not a

matter of right, but of discretion in the court." If on such examination, good

challenge for cause is presented, the court may allow the juror to be challenged

therefor."

Tribunal for the trial of challenges—The common law practice of appointing

triors to try the fitness of a juror who has been challenged to the favor has in the

United States become almost obsolete. Under the statutes of most of the states

the court is the tribunal for the trial of challenges, whether they be for principal

cause or to the favor."

Challenge as part of the record—When a challenge is in writing, was sworn

to, served upon the prosecuting attorney and filed, and as appears from the journal

entry was submitted to the court, it is a part of the record without bill of excep

tions or a statement of facts."

Mode of excepting to challenge—The statutes in the several states usually

make provision as to the mode of excepting to challenges."0 If a party desires to

avail himself of the objection that the other party in challenging a juror has not

stated the ground of his challenge, he should expressly state that that is the

ground of his objection. By simply denying the challenge he waives any formal

objection to it.“1

Review on appeal of findings of trial court—In Washington, it has been held

that the discretion of the trial court to determine partiality or impartiality in a

jury is subject to review by the appellate court under the constitutional guaranty

to the accused of a trial by an impartial jury.” But in some jurisdictions the

finding of the trial court upon challenges is not subject to review, or is subject to re

view only in certain cases." The finding of the trial court upon a challenge to a

75. Fischer v. Brooklyn Heights R. Co..

84 N. Y. Supp. 254.

76- Dunn v. Wilmington & W. R. Co.. 131

N. C. 446. It is not error for the court to re

fuse to permit counsel for defendant in a

criminal case to interrogate the jurors, after

they are sworn, in chief, as to whether they

were on the grand jury that found the in

dictment. where no excuse for failure to put

the questions on the voir dire examination

is shown, except that the matter was "over

looked." and where it is not suggested to the

court that there is any reason to believe that

any juror was a. member of such grand jury.

Ferrell v. State [Fla..] 34 So. 220. Where

jurors in a. criminal case had been members

0! 8. Jury that had convicted another person

for participation in the same offense for

which the defendant is indicted, the defend

ant it he wishes to have the jurors declared

disqualified on this ground must direct his

examination to the point while the jurors are

upon their voir dire. He cannot take ad

vantage of this matter after conviction it he

has failed to so bring out the fact of their

disqualification. Russell v. State [Tex. Cr.

App.] '72 S. W. 190.

77. Dunn v. Wilmington & W. R. Co.. 131

N. C. 446.

78. O'Fallnn Coal Co. v. Laquet, 198 111.

125. By the North Carolina. statutes the court

is constituted the trier oi! jurors [Code 1883.

Ii 405, 1199]. State v. Vick, 132 N. C. 995.

Under the Illinois practice the competency

of a Juror whether raised by principal chal

lenge or challenge to the favor. as at com

mon law, is triable by the court without the

intervention of triors, the ruling of the

court being reviowable upon appeal or writ

of error. O'Falion Coal Co. v. Laquet, 198

Ill. 125. Method in Georgia of testing im

partiality of jurors who are challenged on

the ground that they have already served in

a. trial against others involved in the same

transaction [Pen. Code 1895, § 757]. Lewis v.

State [Ga.] 46 S. E. 602.

70- State v. Vance. 29 Wash. 435, 70 Pac.

34.

80. Mode of excepting to challenge under

Montana statutes [Pen. Code. §§ 2036-2039.

2170]. State v. Tighe, 27 Mont. 327. 71 Pac. 3.

81. People v. Cebulla, 137 Cal. 314, 70 Pac.

181.

82. State v. Stentz, 30 “’ash. 134, 70 Pac.

241.

83. In North Carolina the rulings of law

by judges of the superior courts, on chal

lengcs for principal cause, are subject to

review by the supreme court; but their find

ings of fact are conclusive. Upon challenges

to the favor the findings of the judges of the

superior courts are conclusive on appeal.

State v. Vick. 132 N. C. 995. Under a. statute

which provides that “the decision of the

court upon challenges to the panel and for

cause, shall not be subject to exception,"

errors in the manner in which the jury were

selected or that a juror lacked the statutory
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juror on the ground that he has a fixed opinion that will bias his verdict will

not be set aside on appeal unless error is manifest.“ In passing on a motion for

a new trial based upon the alleged incompetency of a juror, the trial court is

called upon to exercise a sound legal discretion. In the absence of a clear show

ing of error in this regard, the appellate court will not interfere.“

When improperly overruling challenge is ground for setting aside rerdict.—

Where, in a criminal prosecution, a challenge for cause is improperly overruled,

and the defendant’s peremptory challenges are exhausted before the jury is ob

tained, the accused is prejudiced,“ and the verdict will be set aside, even though

it be not shown that any juror objectionable to him was allowed to serve ;" but

not if the juror was peremptorin challenged." But refusal to sustain a challenge

for cause is not reversible error where the jury is made up before the accused has

exhausted his peremptory challenges."

-§ 9. Talesmen and additional panels. Authority to procure additional jurors.

—There are in most states statutes providing for obtaining jurors where those on

the regular panel are insufficient,“0 or where the regular panel has been dischar

ged." When the regular panel is exhausted, the court may order that persons

be summoned from the body of the county to complete the jury, notwithstanding a.

statutory authorization to complete the jury by drawing names from the talesman

box." Generally, talesrnen should not be summoned or a special venire resorted

to until the regular panel has been exhausted.” Under a statute authorizing the

qualifications will not be considered on ap

peal. Alderson v. Com., 25 Ky. L R. 32, 74

S. W. 679.

84. It the court refuses to sustain the

challenge its finding will not be set aside

unless it affirmatively appears that on the

answers 0! the juror, taken as a. whole, he en

tertained a fixed opinion which would bias

his verdict. Jarvis v. State [Ala.] 34 So. 1025.

Action of court in overruling challenge made

on the ground of juror’s previous opinion

and prejudice held not to be. under the cir

cumstances. an- abuse of discretion. Lindsey

v. State [Ohio] 69 N. E. 126.

85. State v. Mott [Mont.] 74 Pac. 728.

86. State v. McCoy, 109 ha. 682; State v.

Stentz, 30 Wash. 134, 70 Fee. 241.

87. State v. McCoy, 109 La. 682.

88. Brewer v. State [Ari-L] 78 S. W. 773.

89. State v. Champoux [Wash] 74 Fee.

557; Peaden v. State [Fla.] 35 So. 204; State

v. Tyler [Iowa] 97 N. W. 983. If the court

in a criminal case erroneously over-rules a

challenge for cause, or erroneously refuses

to allow a venireman to answer one of the

questions propounded to him, or erroneously

sustains objections interposed by the state

to certain questions propounded to a. venire

man, and thereafter the defendant excludes

the obnoxious juror by a peremptory chal

lenge, he cannot be injured by such ruling.

unless it appears that before the jury was

sworn his quiver of peremptory challenges

was exhausted. Mathis v. State [Fla] 34 So.

287. See, also, Indictment and Prosecution.

§ 15.

00. Right of court under the Kansas stat

ute [Gen. St. 1901, Q 3815], to order more ju

rors to be drawn after commencement of the

term, where the number previously drawn is

in his opinion insufficient. State v. Davis

[Kan.] 73 Pac. 87. In Texas the proper meth

od to complete the jury in a. homicide case,

after the original special venire list has been

exhausted is to authorize the sheriff to

summon a. certain number 01 jurors to be

selected by him as taiesmen, but the defend

ant may waive his right to have talesmen

thus selected by the sheriff. Newman v. State

[Tex. Cr. App.] 70 S. W. 951.

Where a jury is out considering a case

when another case is called for trial and he

tore a Jury in the latter case is completed

the remainder of the panel is exhausted, and

the court in pursuance of statutory author

ity summons talesmen who are interrogated

and qualified the court may in its discretion

after the other jury have returned their ver

dict and are discharged complete the jury

being impaneied either from the talesmen

or from the jury just discharged. Tex. & N.

O. R. Co. v. Wright [Tex. Civ. App.] 71 S. W!

760.

91. Authority of court under the Missouri

statute to order the sheriff to summon a jury

from bystanders. when the regular panel has

been discharged [Rev St. 1899, §§ 3769, 3770].

State v. Stuckey, 98 Mo. App. 664. Jury se

lected from special panel after regular panel

has been discharged [Code Civ. Proc. 5664].

Lamb v. State [Neb.] 95 N. W. 1050. Right

of court to draw tales jurors for attendance

during an adjourned session. Buchanan v.

State [Ga] 45 S. E. 607; Cribb v. State [Ga.]

45 S. E. 396.

92. State v. John [Iowa] 98 N. W. 61.

03. The defendant in a. criminal case has

the right to demand that all the jurors sum~

moned upon the original venire, and not then

engaged on other jury>duty, shall be sub

mitted to his acceptance or rejection before

tulesmen are resorted to for the formation.

State v. Riggs. 110 La. 509. What contin

gencies will warrant requiring a. party to

take a jury from a special venire. under the

provision of the Texas statute [Rev. St. 1895,

art. 3150]. Tex. & N. O. R. Co. v. Pullen [Tex.

Civ. App.] 75 S. W. 1084.
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court to fill vacancies on a jury when they occur after the jury box has been ex

hausted, it will be presumed, in the absence of an arernient to the contrary, that

the designation by the court of a juror to fill a vacancy was made after the jury

box was exhausted.“

Method of selecting talcsmen.—The court may, within its discretion, order

jurors summoned as tales de circumstantibus to be called one at a time.95 It is not

a valid objection to a. special venire that it had been drawn by the jury commission

ers for another term of the court, the term having been changed by the legislature

after the commissioners were appointed.96 The mere fact that commissioners ap

pointed to select a special panel for the trial of a negro charged with crime did

not draw any negroes on the list is not ground for quashing the indictment." Ir

rcgularity in ordering talesmen to be summoned in connection with a special vcnire

is not ground for quashing the venirc.”

Method oflobjecting to discrimination in summoning talesmen.—One charged

with crime, in order to avail himself of a discrimination against him in summon

ing talesmen, must, when the list of talesmen is first brought in, more to quash

the same.”

Time for objecting to special venire.—It is too late to object that an accessory

cannot be tried on a special venire after the jury has been passed upon and each

juror accepted, and without exhausting the peremptory challenges. It is con

clusively presumed in such case that the jury is unobjectionable.1

§ 10. Special and struck juries and juries of less than twelve—Special juries

were allowed by the common law.2 In most of the United States there are stat

utes making provision as to when a special or struck jury may be had, the mode

and time of making application therefor. and the method of selecting and sum

moning the jurors.

preted by the courts.8

Some of these statutory provisions have recently been inter

The constitutionality of some of the statutes relating to

special juries has been upheld.‘ It would seem that in the absence of statutory di

rection, the method and order of drawing jurors from the special venire is a

matter which is largely within the discretion of the court.“

04. Act 1901, 5 4. Turner v. State [Tenn.]
69 S. W. 774. i

95. Com. v. Payne, 205 Pa. 101. Method

-of selecting talesmen under the Texas stat

ute [Code Cr. Proc. 1895. arts. 647-649].

Locklln v. State [Tex. Cr. App.] 75 S. W. 305.

Evidence insufficient to show willful con

tempt in selecting biased talesman. Richards

v. U. S. [C. C. A.] 126 Fed. 105.

06- Carter v. State [Tex. Cr. App.] 76 S.

\V. 437. .

(Y7. Carter v. State [Tex. Cr. App.] 76 S.

W. 437; Thompson v. State [Tex. Cr. App.]

77 S. W. 449.

08. Locklin v. State [Tex. Cr. App.] 75 S.

W. 305.

90. Carter v. State [Tex. Cr. App.] 76 S.

XV. 137.

1. State v. Register, 133 N. C. 746.

2. State v. Lehman, 175 Mo. 619.

3. In Missouri either party is entitled to

a special jury on motion made therefor three

days before that on which the case is set for

trial [Re-.2 St. 1899. § 3791]. State v. Faulk

ner, 175 M0. 546. In Texas defendants in cap

ital cases are entitled to a. special venire in

the absence of waiver [Code Cr. Proc. arts.

642-681]. Farrar v. State [Tex. Cr. App.] 70

S. W. 209. In Missouri, in cities having a

jury commissioner. that oflicer, under the di

In a murder case

rection of the court, selects the names of per

sons for the special jury, and furnishes them

to the sheriff or other officer to summon

them. State v. Faulkner. 175 M0. 546; State

v. Lehman, 175 M0. 619. Drawing special

jurors for capital cases under provisions of

the Alabama statute, Cr. Code, § 5004. Hunt

v. State. 135 Ala. 1. In New Jersey is struck

jury in a criminal case can be selected only

from the county in which the indictment was

found. State v. Young [N. J. Law] 55 Atl. 91.

Rule under Alabama statute. Code 1896, §

5007. where mistakes occur in the names of

special jurors summoned. Collins v. State.

137 Ala. 50.

4. A statute providing for special jurors

which requires a. party applying for one to

deposit the cost thereof, though it puts it out

of the reach of a poor man to have '1 special

Jury. is not a. denial of the equal protection

of the law within the meaning of the consti

tutional inhibition. Eckrich v. St. Louis

Translt Co., 176 Mo. 621. The New York spe

cial jury law, Laws 1896. p. 354, c. 37'8, is

constitutional. People v. Conklin, 176 N. Y.

333.

See note. ante, § 1A.

5. Method oi‘ drawing a special Jury where

two lists of jurors have been ummoned.

State v. Faulkner, 175 M0. 546.
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the court is not required to have a regular panel in attendance while a jury is

being selected from a special panel which has been drawn in accordance with the

provisions of the statute.“ There is no waiver if the defendant objects to being

tried by any other than a special venire at any time prior to his agreeing to be

tried by the regular jury."

By the common law, the number of jurors required for petit juries, except

in special cases, is twelve, and in states where the common law is in force, this

is the number required in the absence of a constitutional or statutory provision to

the contrary.8 In some jurisdictions, however, provision is made for juries, in cer

tain cases, composed of a smaller number than twelve.“

§ 11. Swearing—The better practice is to postpone the swearing in chief of

the jurors until the full panel is obtained, so as to allow the longest possible time

for the peremptory challenges, but in the absence of statutory provision, the rule

is that the time and manner of swearing jurors in chief, after they have been

examined on voir dire and an opportunity given for challenge, are within the

sound judicial discretion of the court, the exercise of which will not be disturbed

by an appellate court unless clearly abused.1°

§ 12. Compensation, sustenance and comfort of jurors—The compensation

of jurors is a matter of statutory regulation. The courts have recently passed

upon the constitutionality of certain statutes having relation to this matter,"

and have interpreted some of the provisions of such statutes.n Under statutes

which provide that the fees of “jurors” shall be a certain sum “for each day’s

attendance,” a juror is entitled to his per diem for each day his attendance is

required in court whether sworn to try any case or not."

The jury should be made comfortable for the night after they have been

locked up, whether before or after they find their verdict; but it would seem

that a failure to look after the comfort of the jury is not a ground for reversing.

the verdict, especially if the finding was arrived at after the alleged discomfort

had been endured.“

JUSTICES OF THE PEACE.

l 1. The om", Terms, Vncnnclel (051). Set-oft and Counterclaim. Continuance and

. Dismissal Juries. Trial and New Trial Var-
. t! n D ii and Liabilltlen ' .(£122) Lumpeua o ’ u on diets and Judgments, Executions. Costs

‘ (655).

_ § 3- ",‘I'Ilimlcflo'g—Il': Gegef'all' Almgu“t In' 5 5. Appeal and Ettor—In General. Ap

‘nlved' 2“ e to ea 5" “m “‘1 rosecu' pellate Jurisdiction, Time for Taking Appeal.

"0'15 (55 )- Notice, Undertakings, Transcripts and Rec

; 4. Procedure In Julilcea’ Courts—In ords, Dismissals, Trial Term, Pleadings and

General, Attachment and Gnrnishment, Proc

ess and Appearance. Pleadings and Issues,

§1.

6. Henry v. People. 198 Ill. 162.

7. Farrar v. State [Tex. Cr. App.] '70 S. W.

209.

8. Florida F. 8: M. Co. v. Boswell [FlaJ 34

So. 241.

0. Laws i899. cc. 4717. 4735, pp. 111. 124.

Florida. F. & M. Co. v. Boswell [F121,] 34

So. 241. Under the Colorado statutes (Mills'

Ann. Code', § 179), which provides that the

jury shall consist of six persons, unless the

parties agree to a. smaller number not less

than three. a jury cannot consist of less than

six persons unless both parties consent there

to. Branch v. Branch, 30 C010. 499, 7! Pac.

632. What constitutes a waiver of objection

to a jury of less than twelve. Florida. 1“. &

M. Co. v. Boswell [Fla.] 34 So. 241.

Issues. Trial and Judgment.

50. Certlorarl (680).

Review (660).

The office—Justices of the peace include one distinct class of judicial

10. Mathis v. State [Fla.] 84 So. 287.

Under the Iowa statute (Code i 5369), the

jury should not be sworn until all the Der»

emptory challenges are either waived or ex»

ercised, and the jurors accepted. State v.

Hunter. 118 Iowa, 686.

11. Statute relating to the fees of jurors

held not to be unconstitutional on the ground

of not being uniform in its operation. Jack'

son v. Baehr, 138 Cal. 266, 71 Pac. 167. Stat

ute providing for the payment of money to

jurors who had served in criminal cases held

to violate a constitutional inhibition against

making gifts of public money. Powell v

Pheian. 138 Cal. 271. 71 Fee. 335.

12. The legal fiction that a term of con"

is but one day held not to affect the eon
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officers under constitution reciting the courts in which judicial powers are re

posed.“ They are precinct and not city officers, though city and precinct bounda

ries are the same.“

A constitutional provision limiting terms of office to four years and allowing

justices in cities to be elected for terms prescribed by law authorizes the legislature

to make the terms of the first elected city justices four years and nine months, the

succeeding terms to be four years." The legislature of Utah may create municipal

courts," and by the creation thereof the office of justice of the peace was abolished."

One elected as city justice under such act is not exempt from the provision requiring

surrender of files, papers, etc., because he had been a precinct justice.20 The office

of city justice being abolished in certain jurisdictions, an incumbent may not hold

after the term for which he was elected.“ In Kentucky, the governor may fill va

cancies by appointment.“

A justice holding over on the claim that his successor had not qualified, and

it being a debatable question depending on whether the nearest person elected

and failing to qualify was to be his successor, and be having custody of the records

and acting as justice, is a de facto officer.”

Justices in Kentucky are members of the fiscal court.“

An information in quo warranto to oust a justice must show that the allies

which defendant claims and the duties which he performs is the office to which

relator is entitled."

§ 2. Compensation, duties and liabilities—The compensation of justices is

ordinarily by fees taxed against litigants as part of the costs.”3

A justice is not liable on his bond for refusal to accept appeal bonds not

complying with statutory requirements,” nor for issuance of execution where he

has no official notice of supersedeas." He is not liable for false imprisonment

where he has jurisdiction,” but is liable for false imprisonment of a person diso

beying a subpoena issued after he lost jurisdiction of the case.“

§ 3. Jurisdiction.—Jurisdiction of justices is purely statutory, and statutes

conferring it are to be strictly construed.31 It may not be afiected by special or

struction of a. statute, U. 8. Comp. St. 1901.

p. 565, relating to the allowance of mileage

compensation to jurors. In re Grand Jurors'

Mileage, 120 Fed. 307. Duty of county au

ditor to issue warrants for the fees 01‘ jurors

[Pen. Code, § 1143]. Jackson v. Baehr, 138

Cal. 266, 71 Pac. 167.

13. Jackson v. Baehr, 138 Cal. 266, 71 Pac.

167.

14. State v. Riggs, 110 La. 509.

15, 16. Love v. Liddle [Utah] 72 Pac. 185.

17. People v. Kent, 83 App. Div. [N. Y.]

554.

18. State v. Howell [Utah] 72 Pac. 187.

19. Sess. Laws 1901. c. 109. Nystrom v.

Clark [Utah] 76 Pac. 378. It does not con

flict with Rev. St. 1898, i 3760, providing for

disposition of lustlce's papers on expiration

of term, death or removal. Id.

20. Nystrom v. Clark [Utah] 75 Pac. 378.

21. State v. Howell [Utah] 72 Pac. 187.

22. Traynor v. Beckham, 25 Ky. L. R. 981,

76 S. W. 844.

28. Deuster v. lelmer [Wis] 97 N. W. 31.

24. Stephens v. Wilson, 24 Ky. L. R. 1832,

72 S. W. 336.

25. State v. Tancey [Ind.] 69 N. E. 155.

20. Justices in Louisiana receive no fees

in criminal matters and peace bond cases.

Justice may not require payment of costs in

addition to giving the peace bond exacted.

State v. Foster, 109 La. 587. In Georgia the

justice is entitled to 50 cents for answering

writ of certiorari. McMichael v. 80. R. Co.,

117 Ga, 518. The Maryland act governing

compensation of justices of Baltimore county

is constitutional. Herbert v. Baltimore Coun

ty Com'rs [Md.] 55 At]. 376.

27. Tender within statutory time was less

than statutory amount, party thereafter ten

dered a bond for the proper amount. Froh

lichstein v. Jordan [Ala] 35 So. 247.

28. Verbal notice only. Frohiichstein v.

Jordan [Ala] 35 So. 247.

20. On the ground that the complaint was

defective in not alleging necessary facts

where he has jurisdiction of the subject-mat

ter and the complaint states facts sufficient

to apprise defendant of the nature of the

charge against him. Smith v. Jones [8. D.]

92 N. W. 1084.

30. In an action for false imprisonment

for refusal to obey a. void subpoena evidence

that plaintiff used abusive language to the

officer executing the writ and was impris

oned therefor is not admissible. Holz v. Re

diske, 116 Wis. 353.

31. Held not to authorize jurisdiction of

an attachment undertaking in excess of stat

uiory amount on change of venue though

Gen. St. Kan. 1901, 5 5231, allowed such ac

tions on bonds given before Justice in whose
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local laws." The justice has no equity jurisdiction,“ and may not try a suit in

volving a settlement of partnership accounts,“ nor of an action for subrogation,“

nor a proceeding for the abatement of a nuisance.M

A justice has jurisdiction of claim proceedings on a levy made under execution

from a justice court."

A justice having full jurisdiction of a demand will not lose jurisdiction as

to such demand by the fact that it is coupled with another matter of which he has

no j urisdiction.”

Amount.”—Jurisdiction is determined by the amount demanded and not by

the amount of the debt.‘0 In replevin it is the allegation of value of the property

replevied.‘1 The amount in excess of the jurisdiction must be waived.‘2 In some

jurisdictions this may not be done by amendment.“ The fact that the judgment

by inclusion of interest exceeds jurisdictional amount will not take case out of

justice’s jurisdiction,“ but the justice may not allow interest antedating a judg

ment, where its effect would be to exceed the jurisdictional amount.“ A statute

requiring the consolidation of all demands of a nature to be consolidated and

which do not exceed the jurisdictional amount when consolidated does not apply

to distinct claims, the aggregate of which when consolidated exceeds that amount.“

Laws giving justices jurisdiction where the balance due on a contract does not

exceed a certain amount do not require that the balance should be agreed upon."

Within the statutory limitations as to amount, he has jurisdiction of an action

for damages for breach of contract for sale of personalty,“ against a county court

for the recovery of money due on a. contract in West Virginia,“ to recover penal

ties,"o actions quasi ex contractu in Pennsylvania."1

court the action was pending and his suc

cessor in office. Sims v. Kennedy [Kan] 73

Pac. 51. Summary proceedings under Pa. Act

of June 16. 1836. Nevil v. Heinke, 22 Pa.

Super. Ct. 614.

82. Love v. Liddie [Utah] 72 Fee. 186.

38. Woman may not be sued in a Justice

court to charge her separate estate. Harvey

v. Johnson. 133 N. C. 852. Hence Rev. St.

art. 2996. requiring writs to enjoin execu

tion of judgments to be returned to the court

rendering the judgment does not apply to

justices of the peace. Foust v. Warren [Tex.

Clv. App] 72 S. W. 404; Osborne v. Gate

wood [Tex. Civ. App] 74 S. W. 72.

34. An action against a partner for halt

a sum fraudulently appropriated which

should have been taken into account on a

partnership accounting did not involve a. set

tlement of partnership accounts within acts

depriving justices of jurisdiction or such set

tlements. Erret v. Pritchard [Iowa] 96 N.

W. 963.

35. Fidelity 8: Deposit Co. v. Jordan [N.

(3.] 46 S. E. 496.

36. Thejustice may entertain jurisdiction

of a. prosecution for maintaining a. nuisance.

State v. Schal't’er, 31 Wash. 305. 71 Pac. 1088.

87. Under Burns' Rev. St. Ind. 1901, § 1500,

giving jurisdiction to $200 in action of con

tract, one may sue for breach of warranty of

piano costing $400 claiming damages in $200.

the instrument being alleged to be worth

9125 by reason of defects and expenses of re—

pair amounting to $75. Everett v. Brown,

117 Ga. 342.

38. Harry v. Benoit [Tex. Civ. App] 70 8.

W. 359.

89. Justices of the peace in Missouri in

1883 had jurisdiction over an action for $125

damages for killing stock. Sublette v. St.

Louis. etc., R. Co.. 96 Mo. App. 113. _

40. Knight v. Taylor, 131 N. C. 84. In an

action for breach of Warranty of an article

jurisdiction is not affected by an amendment

stating the value of the article. the amount

of the damages remaining the same. Everette

Piano Co. v. Bash [Ind. App.) 68 N. E. 329.

41. Knoche v. Perry. 90 Mo. App. 483. In

the absence of showing that the valuation

was knowingly magnified or diminished for

jurisdictional purposes. Ball v. Sledge

[Miss] 35 So. 447.

42. Poirier v. Martin [Minn.] 94 N. W. 865;

De Lamater v. Martin, 117 Ga. 139.

43. Under the Missouri code where an ac

tion is brought for an amount in excess of

the justice's jurisdiction an amendment re

ducing the damages within the jurisdictional

amount is unauthorized. Rev. St. Mo. 1899.

§ 4079. allowing amendments to supply omis

sions and deficiencies in the interest 0! jus

tice. U. S. Fidelity & Guaranty Co. v. Fos

kett-Kessner Feed Co. [Mo. App] 73 S. W.

364.

44.

227.

45. Ferguson v. Reiger [Or.] 73 Pac. 1040.

48. Hurd's Rev. St. 1901, p. 1116, § 18.

Page v. Shields, 102 Ill. App. 575.

47. Froelich v. Christie. 115 Wis. 549.

48. Grueil v. Clark [Del.] 54 Atl. 955.

49. Taylor County Court v. Holt. 53 W.

Va. 582. '

50. Penalty for refusal to allow inspection

or books by stoekholders. Dwyer v. Smelt

er City State Bank. 30 Colo. 315. 70 Fee. 323.

In Michigan justices have no jurisdiction of

an action of debt on an oflicer's bond with a

James v. Crown Cereal Co., 90 Mo. App.
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Title to realty—He is without jurisdiction of actions involving title to real

ty," and should certify such cases to courts having jurisdiction.“3 He is not de~

prived of jurisdiction where the question is only incidentally involved,“ or where

an allegation of title in a pleading is unnecessary.“ The question is not generally

involved in actions for injuries to realty.“ Jurisdiction of forcible entry and

detainer is given the justice by the laws of some of the states."

The residence determining jurisdiction must be bona fide.“ A railroad com

pany is not a resident of city solely by reason of maintaining a station therein.“

Jurisdiction of a nonresident cannot be obtained by collusive joinder with a

resident.“ Delaware justices have no jurisdiction where neither plaintifi nor de

fendant resides within the hundred or adjoining hundred where the suit was

brought.“ A justice has no jurisdiction of replevin for property in his township,

where both parties reside elsewhere.”

Jurisdiction in criminal matters.“—Justices usually have jurisdiction of

crimes summarily triable.“ A justice has jurisdiction as an examining magis

trate of the ofiense of indecent exposure.“ In Kansas, a justice is without juris

penalty in_ excess of the statutory amount.

Richland Tp. v. Cliff [Mich.] 92 N. W. 286. ‘

51. Croskey v. Wallace. 22 Pa. Super. Ct.

112.

~12. Ejectment. McMahon v. Howe. 40

Misc. (N. Y.] 546. A Nebraska justice in an

action for trespass to lands may try only the

fact of possession. He has no jurisdiction

to inquire into the title or rights of posses

sion between the parties. Dold v. Knudson

[Neb.] 97 N. W. 482. The landlord and ten

ant act of North Carolina. gives a. justice no

Jurisdiction of ejectment by a mortgagee

against a mortgagor in possession involving

title to realty. Smith v. Garris. 131 N. c. 84.

In an action on a bond for the removal of a

cause on the ground that the title to land

was involved it is no defense that plaintiff

brought the action as agent of the owners

of the premises. Curtlss v. Curtiss, 182 Mass.

104.

53. Graham v. Conway, 91 Mo. App. 391.

54. Obstruction of highway. Dolton v.

Dolton. 201 111. 155. Title to realty is not

brought in question so as to require bond on

removal where the action was appealed in a

controversy as to the title to ice between

parties claiming under sale from lessee and

owner of pond respectively. Abbott v. Cre

mer [Wis.] 95 N. W. 387. An action on a note

given for a. contract to convey land, the only

defense being payment. Patterson v. Free

man, 182 N. C. 357. An action on covenants

against lncumbrances in a warranty deed

-does not involve title to real estate. Dafoe

\'. Keplinger [Neb.] 95 N. W. 674.

55. Heiney v. Heiney [Or.] 73 Pac. 1038.

Title to real property is-not involved in an

vaction for forcible entry and dctalner by

plaintiff‘s allegation that he was the owner

of the property and its denial by defendant,

'the allegation being unnecessary. Chicago,

etc. R. (To. v. Nield [5. D.] 92 N. W. 1069.

56. Where damages to realty are remote a

justice has no jurisdiction under laws con

ferring jurisdiction of trespass for direct and

immediate injuries to realty. Duross v. Hob

son. 3 Pen. [Del.] 446. The action for will

ful trespass on lands is within New Jersey

justice jurisdiction and defendant may plead

iitle. Carcin v. Roberts [N. J. Law] 55 At].

43.

57. jusUnder the Oregon laws giving

tlces jurisdiction of actions to recover pos

session of real property and making an ap

pearance equivalent to personal service. a

justice court in unlawful detainer is given

jurisdiction by filing of answer by defendant.

McAnish v. Grant [Or.] 74 Pac. 396. The

California code giving justices jurisdiction

of forcible entry and detainer within certain

limits as to amount includes both actions of

forcible entry and unlawful detainer though

such actions are separately defined by other

sections [Cal. Code Civ. Proc. §§ 113, subd. 1.

1160. 1161]. Ivory v. Brown, 137 Cal. 603, 70

Pae. 657.

58. Residence sustaining jurisdiction is

shown by residence on party's' own premises.

his residence in county contended for being

in a. hotel, he having no home place In such

county. Kent v. Crenshaw [Iowa] 94 N. 11'.

1131.

59. A railroad maintaining a station for

local business is not a. resident of a city

within laws depriving justices outside the

city of jurisdiction over residents of such

city and investing jurisdiction in city courts.

Robinson v. Missouri Pac. R. Co. [Kan] 72

Pac. 854.

00. Strowbridge v. Miller [Neb.] 94 N. W.

825.

01._ Lewis v. White [Del.] 56 At]. 830.

62. Dennis v. Bailey [3110. App.] 78 S. “I.

669. Lack of jurisdiction because of non

residence of parties is not waived by going

to trial. Dennis v. Bailey [1110. App.] 78 S.

W. 669.

03. See Criminal Law for jurisdiction of

courts of general jurisdiction; Indictment

and Prosecution. i 18. for procedure on sum~

mary prosecutions: Arrest and Binding Over

for jurisdiction and proceedings of commit

ting magistrates.

04. Justices in Idaho have jurisdiction of

the violation of gambling laws (In re Row

land [Idaho] 70 Pac. 610), and in North Caro

lina they have concurrent jurisdiction with

the superior court of a. violation of the anti

dueling law (State v. Fritz [N. 0.] 45 S. E

957). In Kentucky justices of the peace haVn

jurisdiction to try offense of wilfully ob

structing public roads [Ky. St. fl 1093. 1141]

Cincinnati. etc.. R. Co. v. Baughman. 25 Ky.

L. B. 705. 76 S. W. 351.

05. State v. Perry. 117 Iowa. 463.
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diction to commit a boy to the reform school." A justice’s jurisdiction, being

strictly limited, is lost by disregard of statutes regulating procedure as by pro

cceding after an affidavit for change of venue is filed," or continuance for longer

than the statute allows.“ -

Objection to jurisdiction.—Objcction to disqualification may be raised on ap

peal." An objection to jurisdiction on the ground that the parties did not live

in the justice’s town is waived by going to trial without raising the objection.70

it is an open question in New Jersey whether question of jurisdiction is waived

by failure to object until after a jury has been demanded, impaneled and swornFl

Acts in excess of jurisdiction may be restrained."

§ 4. Procedure in justices’ courts. 1n general.—A justicc’s court in Con

necticut is a court of record.“

A suit in a justice’s court is commenced by the delivery of the writ to the

constable." Error in commencingan action on Sunday may be waived by filing

pleas of reconvention."

A party may waive a tort and sue as on a contract."

The docket of a justice is evidence of matters required by law to be stated

therein and of other proceedings had before him in the cause which he may recite

therein."

Change of venue—The affidavit for change of venue on the ground of bias

should state reasons why afliant believes he could not obtain a fair trial." The

affidavit cannot be amended at the hearing," and is not invalidated by failure of

the notary to state the date of the expiration of his commission."0 vThe entry of .a

judgment after a suflieient affidavit for change of venue is filed is a nullity.“ The

error in wrongfully denying the change is not waived by participation in the

trial." Where defendant, granted a change of venue, refuses to pay accrued costs

as required by law. the justice may proceed with the trial."

Contempt—Where the alleged contempt was committed out of court, pro

ceedings thereon must be based on complaint, information or affidavits, and the

justice’s record must show same.“ Under laws allowing punishment by fine and

imprisonment for contempt, a justice may sentence to imprisonment without im

posing a fine."

Criminal prosemztions."—A magistrate may not issue a warrant for a crime

unless he has some evidence that it has been committed." The information must

08. In re Stokes [Kan] 73 Pac. 911. 74. Rev. St. Mo. 1899. i 3850. Roman v.

67. Baskowitz v. Guthrie [Mo. App.] 73 Larkin. 99 Mo. App. 294: Id. (Mo. App.] 70

S. W. 227. S. W. 907.

88. Burbanks Hardware Co. v. Hinkei. 76 75, Benchofl v_ stephenson (Tex Clv_

App. Div. [N. Y.] 183: “012 v. Rediske. 116

Wis. 853; Reed v. Parker [Mich.] 95 N. W.

979: Moore v. Taylor. 88 App. Div. [N. Y.] 4.

69. Knowledge thereof was not had until

after judgment. Walters v. Wiley [NebJ 95

N. W. 486.

70. Huber v. Ehiers, 76 App. Div. [N. Y.]

602. The objection that the action is brought

in the wrong township is lost where not tak

en at the trial [CaL Code Civ. Proc. § 890.

subd. 4]. McGorray v. Superior Court [CaL]

74 Pae. 853.

71. State v. Fleming [N. J. Law] 53 At].

225.

72. The supreme court of New York may

restrain a Justice from issuing compulsory

process of subpoena under information in

sufficient to give him jurisdiction. People v.

Tuthill. 79 App. Div. [N. Y.] 24.

78. Church v. Pearne. 75 Conn. 350.

App.] 72 S. W. 106.

76. Parker v. Southern Exp. Co.. 132 N. C.

128.

77. Heman v. Larkin [Mm App.] 70 S. ‘1'.

907.

78, 70. Baeot v. Deas [8. Q] 45 S. E. 171.

80. Baslrowitz v. Guthrie. 99 Mo. App. 304.

81. A circuit. court may vacate the judg

ment of a justice wrongfully refusing a

change of venue and send the case back with

directions to grant the change, Buskowitz

v. Guthrie, 99 Mo. App. 304.

S2. O'Reilly v. Henson. 91' Mo. App. 491.

83. Mont. Code Civ. Proc. 5 1484. Tansy

v. Vollenweider [Mont.] 72 Fee. 415.

84, 85. Church v. Pesrne, 75 Conn. 850.

86. See, also, Indictment and Prosecution.

§ 18.

7. People v. McGirr. 39 Misc. [N. Y.] 471.
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show the commission of an offense." In Missouri, a justice cannot issue a warrant

for an accused until the prosecuting attorney has filed an information, unless there

is danger of escape or he is without a known place of abode and may not issue

the warrant on the mere affidavit of the complaining party.“ In Nebraska, a. jus

tice may not accept money in lieu of bail.“0

Attachment and garnishment—In Missouri, attachment will lie only where

the property is in the justice’s township or in the defendant’s township or an

adjoining township.91 Attachment for rent will not be defeated on the ground

that justice attached jurat as a notary public.“2 The Idaho act for the prorating of

proceeds of attached property does not apply to justice’s courts.“ In Illinois, the

trial of the right of property attached is had before the justice issuing the writ if

he resides in the county, or if unable to attend then before some other justice in

the county or before a justice of the county of the levy if the writ was issued from

another county.“ .

The affidavit in garnishment must show the judgment on which the proceed

ings are based, the amount thereof and execution issued thereon and returned

unsatisfied.“ A mortgagee obtaining the release of an attachment levied on mort~

gaged property in the hands of a third person who is summoned in garnishment

cannot object to an order requiring garnishee to pay a sum of money into court

for the benefit of plaintiff.“

Process and appearance—The summons in an action by a partnership need

not recite that fact.97 A copy of the cause of action is made a part of the sum

mons in some states." Jurisdiction of a corporation is not acquired by summons

against the officers thereof as individuals.“0 In Nebraska, a summons must be

served at least three days before the return day ;1 in New York, not less than six

nor more than twelve days before the return day.2 A summons is not rendered

invalid by being made returnable on a holiday. The party may appear the first

day thereafter.a An intervening holiday is not to be excluded.‘ The docket should

show when the summons was issued,‘ and contain the officer’s return.“ Prior to re

turn, the justice is without jurisdiction of the person of defendant.7 A party may

99. Kirkpatrick Const. Co. v. Cent. Elec.

Co.. 159 Ind. 639. Act 1895, p. 176, relating

to service of process in justice court on

agents of foreign insurance companies ap

88. An information that defendants com

mitted “the crime of misdemeanor" at a cer

tain time and place by violating the liquor

tax law did not sufliciently state the commis

sion of a. crime to give the justice Jurisdic

tion. People v. Tuthill, 79 App. Div. [N. Y.]

24.

89. McCaskey v. Garrett. 91 Mo. App. 854.

00. Bondsmen held not liable for failure

to properly account for same. Snyder v.

Gross [Neb.] 95 N. W. 636.

91. Belshe v. Lamp. 91 Mo. App. 477.

92. McDermott v. Dwyer. 91 Mo. App. 185.

98. Kimball v. Raymond [Idaho] 72 Pac.

957.

94. The proceeding may be instituted by

a. mortgagee. Armour Packing Co. v. 810

gren, 103 Ill. App. 197.

05. Garrett v. Murphy. 102 Ill. App. 65.

08. “'iseman V. 30.00 [Neb.] 95 N. iv. 367.

M. Biddle v. Spatz [Neb.] 95 N. W. 354.

98. In a. suit in a justice's court it is im

material whether the "copy" of the "cause

of action sued on" is contained in the body

of the summons or is attached as an ex

hibit thereto. Southern R. Co. v. Collins

[Ga.] 45 S. E. 306. A contract a part of notes

sued on may properly be attached to the

summons. Nat. Computing Scale Co. v.

Eaves. 116 Ga. 511.

plies to the city court of Elmira. Murray v.

American Casualty Ins.'Co., 88 App. Div. [N.

Y.] 224.

1. Code Civ. Proc. Neb. § 911.

v. Miller [Neb.] 94 N. W'. 825.

2. Service on Nov. 29th return day being

on December 5th is sufficient. Jones v. Wal

lsgge, 75 App. Div. [N. Y.] 401, 11 Am. Gas.

3 .

Strowbridge

3. Strowbridge v. Miller [Neb.] 94 N. W.

825.

4. Chicago. M. & St. P. R. Co. v. Nicld [8.

D.] 92 N. W. 1069.

5. Purdy v. Law [Mich.] 94 N. W. 182.

A justice in Missouri is not required to en

ter in his docket the time of the delivery of

a. summons to the constable. Heman v. Lark

in. 99 Mo. App. 294.

6. Where the docket shows issuance of a

summons returnable at a certain time and

place and a subsequent entry of return and

filing showing personal service there is a

suflicient showing oi! personal service on or

prior to day of return. Sullivan v. Miles.

117 Wis. 576.

7. Moore v. Taylor. 84 N. Y. Supp. 518.
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show that the summons was not served on him and that the return is incorrect.”

In Texas, actions may not be commenced in justice courts against nonresidents

by notice.0 A provision governing entry of judgment where one of the defend

ants is a nonresident does not apply to a nonresident corporation whose secretary

was served in another county, the corporation not having appointed an agent in

the state on whom service could be made.10

Appearance confers jurisdiction.“ The fact of appearance must be noted in

the docket; it cannot be shown by parol evidence.12 The appearance waives defects

in process.‘3 There is such appearance where the party asks a continuance.“

Pleadings and issues.—Formal pleadings are not required. A plain state

ment of the demand is sufiicient.“ Rights depend on what is proved and not

what is pleaded.“ A complaint may be filed, though the statute does not require

formal pleadings." The justice’s summons may be a substitute for the complaint,

where no other complaint is filed.“ The account sued on must in some states be

filed with the justice.“ The title of a. bill of particulars is a part of the plead

ing,20 and merely formal defects therein will be disregarded.21 A statement in

the bill of particulars that the plaintifi is a partnership formed for the purpose of

trade and doing business in the state suifices to sustain an action in the firm name.22

No pleading is required on the part of an endorser as a basis for judgment against

principal debtor.“ The general issue is raised by appearance of defendant.“ A

failure of consideration for notes may be shown; it is not necessary to set up

defense by way of counterclaim." Under laws dispensing with formal pleadings

in justices’ courts, the contract of shipment is admissible on behalf of the carrier

in an action for delay, though not pleaded.“

8. Burhr'mks Hardware Co. v. Henkel. 76

App. Div. [N. Y.) 183.

9. Carpenter v. Anderson [Tex. Civ. App.]

77 S. W. 291.

10. Code N. (3., § 874. Williams v.

Belt B. & L. Ass'n. 131 N. C. 267.

11. State v. Perry, 117 Iowa, 463.

12. Shearouse v. Wolf, 117 Ga. 426.

13. Forsythe v. Huey, 25 Ky. L. R. 147, 74

S. W. 1088. On appearance by attorney and

objecting for defect in the summons as to

the defendant's Christian name the justice

has power to amend the summons, the service

in all other respects being regular. Abra

hams v. Jacoby [N. J. Law] 54 Atl. 525.

14. Hoiz v. Rediske [Wis.] 97 N. W. 162;

Kirkpatrick Const. Co. v. Cent. Eiec. Co., 159

ind. 639.

15. Manley v. Crescent Novelty Mfg. Co.

[310. App.] 77 S. W. 489. While formal plead

ings are not required there must be some

thing alleged in the statement or account

filed which will in some manner inform the

defendant of what complaint is made. Max

well v. Quim'ny, 90 Mo. App. 469. A state

ment should show whether the party seeks

to recover on contract or for negligence.

Redmon v. Chicago, R. I. & P. R. Co., 90 Mo.

App. 68. A paper reciting “E. K., Dr. to W.

.1." making sale of saloon stock, $92.50 is a

sufficient statement. Johnson v. Kahn, 97

Mo. App. 628. In an action before a. Justice

the cause is sufficiently stated by a. statement

setting out two claims of work performed

between certain dates for defendant by twn

different parties with the amount due there

on and copies of written assignments of the

claims to plaintiff. White v. Mo. Pac. R. Co..

Iron

Curr. Law. Vol. 2—42.

A code provision as to the mode of

98 Mo. App. 542. Where suit on infant’s

note was begun in justice court ratification

without pleading that fact may be shown on

appeal. Snyder v. Gericke [Mo. App.] 74 S.

W. 377.

16. Wilcox v. Tetherington, 108 Ill. App.

404.

17. Bessemer Ice Delivery Co. v. Brannon

[Ala] 35 So. 56.

18. Parker v. Southern Exp. Co., 192 N. C.

128.

19. Nickerson v. Leader Mercantile Co., 90

Mo. App. 336. Laws requiring the filing of

instruments sued upon do not apply to ac

tions on subscription lists signed by numer

ous persons. Heinrich v. Mo. & I. Coal Co.

[Mo. App.] 76 S. W. 674. The requirement as

to filing the instrument sued upon may be

complied with after the suit is commenced.

or if appealed by filing in the appellate court.

Keyes 8: W. Livery Co. v. Freber [Mo. App.]

76 S. W. 698. The instrument sued on may

he filed at any time before the jury is sworn

or trial commenced. McDermott v. Dwyer, 91

Mo. App. 185. Rev. St. Mo. 1899, § 3853.

White 11. Mo. Pac. R. Co.. 98 Mo. App. 542.

20. Biddle v. Spatz [Neb.] 95 N. W. 354.

21. Complaint described courts as “Jus

tice court" instead of “Recorder of City of G.

ex officio Justice of the peace.” Adams v.

Kelly [On] 74 Fee. 399.

22. Biddle v. Spatz [Neb.] 95 N. W. 354.

23. Kyle v. Richardson [Tex. Civ. App.]

71 S. W. 399.

24. Melican v. Mo. Edison Elec. Co., 90 lilo.

App. 595.

25. Bales v. Beer. 91 Mo. App. 426.

20. Helm v. Mo. Pac. R. Co., 98 Mo. App

419.
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proof and-defense on an open account does not apply to actions for loss or de

struction of goods by carrier."

Set-01f and COllll!Cl'LZ(1iT/L.—SOt-Ofi or counterclaim must be filed before trial."

The Wisconsin code allows a justice to dismiss a counterclaim for lack of support

ing evidence after the jury is i'rnpancled.’9

Continuance and postponement—A justice may grant continuanccs only where

authorized by statute, as the court is one of limited jurisdiction,“0 and an unau

thorized continuance will oust the court of jurisdiction.“ A United States com

missioner in Indian Territory having once obtained jurisdiction of subject-matter

by filing complaint does not lose it by continuance of the action."2 A general ob

jection to a postponement will not raise the question of the sufficiency of the affi

davit. The insufficiency must be pointed out specifically.“ A justice’s docket

giving the reason for the adjournment is conclusive on that question.“

Dismissal.—A practice act against dismissal of suits by plaintifi, where set

ofi is set up, does not apply to the dismissal of appeals from justice courts.“ A

case dismissed for failure to comply with an order for costs may be commenced

anew and the case will then stand as if originally commenced on the new com

plaint.“ I

Juries—A jury trial is allowed in Alabama only on appeal to a jury from the

judgment of a justice.“ The right of trial by jury cannot be waived by failure

of defendant to pay the jury fee.”a

Trial and new trial.—Jurisdiction is lost by absence of the justice on the day

to which the case is regularly adjourned," and nonappearance of plaintifi on the

return day of the summons will have the same effect in Michigan.“ A new trial

will not be granted on account of the justice reading his minutes of the evidence

to the jury without requesting an absent party to return.‘1 A Code provision

allowing a new trial for absence of defendant at trial on a showing of injustice

and excuse for absence does not apply where the party actually participated in the

trial.“

21'. Ga. Civ. Code 1895, i 4130. CaudelllRediske. 116 Wis. 358. A justice will lose

v. Southern R. Co. [Ga.] 45 S. E. 712. jurisdiction of resident defendants by ad

28_ Failure to do so prevents par“, from journing case to the return day of a defectiva

alias summons sent to another county. PM-i

v. Parker [Mich.] 95 N. W. 979. A New

York justice adjourning a case for more than

eight days as allowed by the code loses juris

diction. Moore v. Taylor, 84 N. Y. Supp. 518.

82. Where unable to try case at one term

he may continue same until following term.

Franklin v. Bottoms [Ind. T.] 76 S. 11'. 287.

38. Lyman-Eliei Drug Co. v. Cooke [N. D.]

94 N. W. 1041.

84. The docket showed that the adjourn

ment for‘ the fourth time was because of

absence of attorney, the law allowing such

adjournment only on consent of both parties

or affidavit of absence of necessary wit

nesses. Holz v. Rediske, 116 \Vis. 5:53.

35. Maplewood Coal Co. v. Phillips [111.]

69 N. E. 514.

30. Donahoe v. Mitchem [Okl.] 74 Pac.

903.

87. Beach v. Lavender Bros. [Ala] 35 So.

352.

88. Pinckney v. Green [8. C.] 45- S. E. 202;

Mackenzie v. Gilbert [N. J. Law] 54 At]. 524.

89. McKenna. v. Murphy. 68 N. J. Law. 522.

40. Purdy v. Law [Mich.] 94 N. W. 182.

41. “’elker v. Allen. 39 Misc. [N. Y.) 523.

42. Code Civ. Proc. § 3064. Fischer v.

Brooklyn Heights R. Co., 84 N. Y. Supp, 254.

availing himself thereof on appeal. Hunter

v. Heisley, 98 Mo. App. 616.

29. Rev. St. Wis. 1898, M 3653, 3571. Ful

ler v. Tubbs, 115 Wis. 212.

80. Lyman-Eliel Drug Co. v. Cooke [N.

D.] 94 N. W. 1041. “'here the pleadings are

closed on the day to which the case is ad

journed a. defendant as a. matter of right is

entitled to an adjournment for one week in

Minnesota [Gen. St. Minn. 1894, i 4990].

Kennedy v. Kellum [Minn] 96 N. W. 792. A

second adjournment is allowed in \Visconsin

where an answer is put in after the first

adjournment where the showing of its neces

sity is made. Field v. Heckman [Wis.] 95

N. W. 377. In North Dakota 9. justice may

grant a continuance after the commence

ment of the trial on a. showing as to matters

coming to applicant's knowledge after the

commencement of the trial [Rev. Codes N.

D. 1899, i 6650]. Lyman-Eliel Drug Co. v.

Cooke [N. D.] 94 N. W. 1041.

81. Burbanks Hardware Co. v. chkel, 76

App. Div. [N. Y.] 183, 12 Ann. Gas. 66. A

justice loses jurisdiction where he adjourns

a case the fourth time on his own motion

without consent of both parties or affidavit

of absence of necessary witness. Holly v.
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Verdicts and judgments—A finding by a jury that “we the jury find for the

plaintiff and render judgment for a specified sum” is a verdict and not a judg

ment.“ A justice in Nebraska may set aside a verdict for fraud, pariiality or

undue means.“

Judgments.——Formality is not required; the judgment is suflicient if the

docket recites that the court rendered judgment for a certain amount and for'

designated sum as costs,“ and may be aided by marginal notes, files and record.“

Parties may in some states consent that case be taken under advisement, though

the statute requires immediate entry of judgment.‘7 In proceedings for trial of

right of property in Nebraska, the only judgment the justice may render is for

costs, the order for restoration not being a judgment, but merely the means of

apprising the officer of the result of the proceeding.“ On a summons returnable

forthwith, a judgment by default is properly entered on the day of return.“ A

law requiring rendition of judgment within four days allows rendition on the fifth

day, where the fourth day was Sunday.50

In some jurisdictions,-a justice has power to set aside a judgment rendered

by him."1 .Where the judgment is invalid, a direct suit will lie to set same aside,“

but such suit may not be had before the justice, as he is without equity jurisdic

tion.“ The existence of a meritorious defense must be shown,“ and this rule

applies equally where the action is to restrain enforcement.“ Bar by limitations

is such a defense."

another adequate legal remedy.“

Where the justice has jurisdiction of

ment is not subject to collateral attack,“

is regular on its face.”

“- And the copying of such verdict in

the docket without judgment whereby party,

may be harassed authorizes quashal of such§

supposed Judgment without showing a de

fense. Beach v. Lavender Bros. [Ala.] 35 So.

352.

44. Neb. Code Civ. Proc, § 983. Dafoe v.

Keplinger [Neb.] 95 N. W. 674.

45. Glaucke v. Gerlich [Minn] 98 N. W.

94. Under laws allowing intendments favor

able to the sufficiency of proceedings before

justices it is not material that the judg

ment should show that trial was had at the

hour fixed in the citation [Shannon's Code. 5

5988]. McDougle v. Fulmer [Miss] 34 So.

152.

48. Fowler v. Thomson [Neb.] 94

510. .

47. WestOVer v. Van Dorn Ironworks Co.

[Neb.] 97 N. W. 598.

48. Neb. Code Civ. Proc. § 996 et seq. Mc

l‘ormick Harvesting Mach. Co. v. Scott [Neb.]

92 N. W. 599.

49. Heavalow v. Conner [Del.] 64 At].

i055.

50. Huber v. Ehlers, 76 App. Div. [N. Y.]

602.

51. Upon the hearing of a petition for a

writ of prohibition to prevent a justice of

the peace from setting aside a. judgment

rendered by him it is competent to prove by

ihe parol testimony of the magistrate that

the judgment which was apparently valid

was in reality void as having been rendered

at a time when no judgment could lawfully

be rendered in his court. Bacon v. Jones,

l17 Ga. 497. In Missouri a justice is without

power to set aside a judgment at the instance

N. W."

iis based is admissible.

'rious defense thereto.

‘linll

A justice’s judgment will not be enjoined where party ha

the person and subject-matter, the judg

and this is the case where the judgment

of plaintiff, the statute allowing the justice

power to set aside a judgment only giving

that relief to defendant (Rev. St. Mo. 1899, §

3969]. Crooker Shoe Co. v. Fry [Mo. App.]

78 S. W. 313,

52. Where the defects invalidating a jus

tice's judgment appear on the face of the

transcript advantage thereof may be taken

in an action to quiet title to land sold on an

execution thereunder. Purdy v. Law [Mich.]

94 N. W. 182. An action to set aside a jus

tice's judgment all parties in interest being

made defendants is a direct and not a collat

eral attack and proof outside the record as

to service of process on which the judgment

Carpenter v. Ander

son [Tex. Civ. App.] 77 S. W. 291.

53. Frankel v. Garrard, 160 Ind. 209.

54. Equitable relief will not be granted

against a justice's judgment void for want

of jurisdiction of the person of defendant un

less on showing of the existence of a merito

Jurisdiction lost by

unauthorized continuance. True v. Menden

[Kan.] 73 Pac. 67. Where rendered

against an infant, for whom no guardian had

‘heen appointed a meritorious defense need

not be shown, Weiss v. Coudrey [140. App.]

76 S. W. 730.

5:1. 56. Strcwbridge v. Miller [Neb.] 94 N.

W. 825. ,

57. A bill will not lie to restrain the en

forcement of a justlce‘s judgment where

plaintiff has an adequate remedy by appeal.

Dulton v. Dolion. 201 Ill. 155. A bill to en

join s. judgment ers void must show that

plaintiff is without an adequate remedy at

law, Hickok v. Caton, 53 W. Va. 46.
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A justice’s judgment duly transcripted has the same efiect as if rendered by

a court of record.60 A suit on a justice’s judgment is barred after five years in

Missouri, and may be revived by scire facias at any time within five years." The

Mississippi circuit courts have jurisdiction of foreign justices’ judgments where

the amount of the judgment plus costs paid by plaintiff therein exceed $200.“2

The judgment of a justice is not such a record as entitles it to be introduced

without proof of the handwriting of the justice who rendered it.“3

Executions—The justice’s docket must separately state the items for which

execution is issued.“ The execution may be amended," and is not invalid for

failure to fill unnecessary blanks.66 Where the constable made two, returns, one

on the execution which showed a valid garnishment and another on the notice to

the garnishee, insufficient for failure to make the declaration to the garnishee as

required by law, the return on the execution will control." Several executions in

favor of different persons cannot when levied on the same property be met by a

single claim of property by a third person." Rights acquired by a bona fide pur

chaser on an execution on a justice’s judgment fair on its face will be protected,

though the judgment be invalid.“ A justice may not quash an execution."

Costa—Requirement of security for

by appearance and request for postponement.“

costs in suits by nonresidents is waived

In Louisiana, defendant in a

peace bond proceeding cannot be required to pay oosts.’r2

§5. Appeal and swan—Errors of the justice in matters of which he had

jurisdiction will be reviewed only by appeal and not by writ of review,’8 nor by

prohibition,“ nor by injunction." The

68. Brush v. Smith [CaL] 75 Pac. 55. A

judgment may not be avoided for error of a

Justice in passing on a. motion for a. con

tinuance. Disque v. Herrington. 139 Cal.

1, 72 Pac. 336. The Judgment of a justice

is not subject to collateral attack for mere

irregularities attendant on its rendition.

Kendall v. Smith [Kan] 72 Pac. 543. A

justice's Judgment rendered on service with

in and less than the period provided by

law is not subject to collateral attack for

insufficiency of service. Crooker Shoe Co.

V- Fry [M0. App.] 78 S. W. 813.

59. A justice‘s judgment regular on its

face cannot be impeached collaterally by

showing that neither party lived in the town

ship adjoining the justice's residence. Cole

V. Potter [MichJ 97 N. W. 774.

60- 80 held as to limitations applicable

and liability to collateral attack. Cole v.

Potter [Mich.] 97 N. W. 774. A transcripted

Judgment under laws investing such judg

ments with dignity of higher court judg

ments is not within limitation laws applica

ble only to courts not of record. Sullivan_ v.

Miles, 117 Wis. 576. Under the laws of \Vest

Virginie. a. judgment of a justice is a. lien on

realty from the date of rendition but not as

against a. bona. flde purchaser unless docket

ed in the judgment lien record in the clerk’s

office. Nuzum v. Herron [W_ Va..1 44 S. E.

257.

61. Rev. St. Mo. 1899. § 4278. Sublette v.

St. Louis, I. M. & S. R. Co., 96 M0. App. 113.

62. McDougle v. Fulmer [Miss] 34 So. 152.'

63. Patterson v. Freeman, 132 N. C. 357.

84. Where the justice issuing the execu

tion on which garnishment was levied failed

to separately state on his docket an account

of the debt. damages and costs and of the

fees due each person and the rate of inter

right of appeal in particular actions,"

est as required by law the execution was

void and the garnishment insufiicient to

confer jurisdiction of debts sought to be

attached (Rev. St. Mo. 1899. § 4037}. Kansas

& T. Coal Co. v. Adams. 99 Mo. App. 474.

05. A justice's execution may be amended

by inserting the name of the township. the

name of the justice and the county appear

ing. Brann v. Blum, 138 Cal. 644. 72 Fee. 168.

68- A provision against unfilled blanks

does not require that name should be inserted

in a. blank following the word defendant in

an execution. Brann v. Blum, 188 Cal. 644.

72 Pao. 168.

67. Rev. St. Mo. 1899. 5 388. Kansas 8: '1‘.

Coal Co. v. Adams, 99 Mo. App. 474.

68. Miller v. Mattox [Ga.] 45 S. E. 237.

69. Carpenter v. Anderson [Tex. Civ. App.)

77 S. W. 291.

1'0. Brownfield v. Thompson, 96 Mo. App.

340. A United States commissioner is with

out power to quash an execution on the

ground that the judgment was void. Little

v. Atchison, etc.. R Co. Kind. T.] 76 S. W.

283.

71.

72.

Costello v, Palmer. 20 App. D. C. 210.

State v. Foster, 109 La. 587.

73. McAnish v. Grant [Or.] 74 Fee. 896.

Refusal to grant a. continuance. Disque v.

Herring‘ton. 139 Cal. 1. 72 Pac. 336. A case

in appellate court on writ of error upon re

quest of plaintiff in error will be treated

as being in said court on appeal although the

requirements of the statute as to form 0!

petition and bond in such appeal have not

been complied with. Schal‘ler v. McJunkin

[\V. Va.] 46 S. E. 153.

74- Knight v. Zalmhiser, 53 W. Va. 370.

15. Failure to pursue remedy by appeal

or certiorari does not authorize substitution

of suit by injunction. Kyle v. Richardson
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or by one of several defendants," or by a garnishee," being dependent on statute,

is sometimes restricted. The appeal lies only from a final judgment," and in

most states is given only where a stated amount is involved.80

An appeal from a justice’s judgment in an ordinary action amounts to a.

general appearance in the case,“ and waives irregularity in the service of pro

cess.” It vacates the judgment until appeal is disposed of, but on dismissal of ap

peal the justice’s judgment becomes final." While the error proceeding from an

order discharging an attachment is pending, the justice may try the action, but

has no jurisdiction to tax the costs to either party.“

Some states require a showing of good faith.“

Appellate jun'sdiciion.~An appeal will lie to the supreme court of Indiana

where the proper construction of a statute is in question.“ The court to which

the appeal is taken is limited by the jurisdiction of the justice," and where the

(m. Civ. App.] 71 B. W. 399. A justice's

judgment final as less than the amount nec

essary for appeal may not be reviewed by

means of In injunction against the issuance

of an execution thereunder. St. Louis, etc.,

R. Co. v. Coca. Cola. Co. [Tex Civ. App.] 75 S.

W. 668.

76. In Nebraska prior to 1901 no appeal

would lie from a judgment in forcible entry

and detainer. Sullivan Transfer Co. v. Pas

ka [Neb.] 96 N. W. 163.

77. The laws of Missouri allow such an

appeal. Roberts, .1. & R. Shoe Co. v. Coulson.

98 Mo. App. 698.

1’8. The laws of Wisconsin allow defend

ant to appeal from a judgment rendered by

a. Justice against a garnishee [Rem St. \Vls.

1898. H 3722, 3753]. Eastlund v. Arm

strong. 117 Wis. 394. The payment by a

garnisheo of a municipal court judgment does

not aflect defendant's right to appeal. Id.

79. A judgment is not final which does

not dispose of a cross-action or plea in re

convantion. Carothers v. Holloman [Tex Civ.

App.] 75 S. W. 1084. That “the court heard

the evidence and considers from the evidence

and contract in court that the tender is all

that is due the plaintiffs and so renders

judgment" shows n judgment authorizing an

appeal. Oklahoma Vinegar Co. v. Kaupp. 136

Ala. 629. An appeal lies from a. justice’s

judgment amended nunc pro tune to show 9.

Judgment disposing of the entire case though

he had lost jurisdiction of the suit and the

time for appeal had expired, he having the

power to amend his records to correct cleri

cal errors. Gray v. Chapman [Tex. Civ. App.]

74 S, W. 564. A contention that a judgment

was entered on a nonsuit preventing appeal

is not sustained where plaintiff after im»

paneling the jury on defendant‘s plea of not

guilty refused to proceed and directed the

Justice to enter judgment for costs. Sever

ance v. Elliott [1711.] 56 At]. 85.

SO. A county court has no jurisdiction of

an appeal by defendant where sum demand

ed in reconvention is less than 820. He may

not on appeal increase the sum above that

originally demanded. Barnes v. Feagon

[Tc-x. Civ. App.] 74 S. 1V. 829. Where an ex

ecution issues from a justice court for less

than $50 and is levied on property worth

more than $50 either party to a. claim case

growing out of such levy may appeal to the

superior court. Napier v. \Voodnll {Gen} 45

S. E. 684. In Delaware there may be no ap

peal from a judgment for five doi'lars or less

by a party against whom it is given where

there is no counterclaim or set off plead

ed [Rem Code Del. 1898, p. 754, c. 99, § 24].

Armstrong v. Brockson, 3 Pen. [DeL] 587.

A plea. in excess of the amount necessary to

appeal having been abandoned and plaintiff's

demand being for less there could be no ap

peal from a judgment for plaintiff's full

demand. Texas. etc., R. Co. v. Hooks [Tom

Civ. App.] 70 S. W. 233. Where the amount

of a tender deducted from the recovery

leaves an amount less than the statutory sum

allowed for appeal the right thereto is lost.

Siver V. Mulligan [Iowa] 94 N. W. 491. Ap

peal from justices in Indian Territory may be

had without reference to the amount of the

judgment. Missouri, etc., R. Co. v. Phelps

[Ind. T.] 76 8. W. 285; Dennee v. McCoy

[Ind. T.] 69 S. 'W. 858. Act Cong. March 1,

1895, providing for appeal when "judgment"

exceeds 820 violates Const. Amend. 7, allow

ing appeal where “value in controversy"

exceeds such sum. Missouri. etc., R. Co. v.

Phelps [Ind. T.] 76 S. W. 285; Archard v.

Farris [Ind. T.] 69 S. W. 821.

81. Rev. St. Mo. 1899. i 4066. Wonckor v.

Thompson's Adm’r, 96 Mo. App. 59.

82. Silley v. Burt, 21 Pa. Super. Ct. 818.

'88. Sublette v. St. Louis. etc, R Co., 96

Mo. App. 113,

84. An error proceeding from an order or

a. justice discharging an attachment contin

ues the attachment lien and brings the rul

ing to the appellate' court for review. Rhodes

v. Samuels [Neb.] 93 N. W. 148.

85. An affidavit of good faith as a condi

tion to appeal is not invalid by reason of

erroneous designation of party in one part

of the afiidavit the party being correctly

designated in another part. Ladd v. Wine.

116 Wis. 85. An appeal will not be defeated

under the Wisconsin Code by the fact that

the affidavit of good faith was not separately

entitled and neither it nor the notice gave

the name of the particular justice the papers

in all other respects satisfying the statutory

requirements. Wattaws. v. Jahnko, 116 “'is.

491.

86. Action for construction of contract al

lowing use of premises in operating for na

tural gas held not to involve construction of

landlord and tenant act [Burns' Rev. St. 1901.

§ 1337f]. Mendenhall v. Diamond Plate Glass

Co. [Ind.] '38 N. E. 595.

87. Shea. v. Regan [Mont] 74 Pac. T37:

Hesser v. Johnson [OkL] 74 Pac. 320; Lic
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justice had no jurisdiction, the higher court has nonc;" hence, the appellate

court may not enter a judgment in excess of the j nstiee’s jurisdiction." The amount

in controversy at the time of rendition of judgment by the justice controls and

fixes the status as to jurisdiction on appeal."0 A court to which an appeal is

taken by one filing a plea of reconvention in the lower court in excess of the jus

tice's jurisdiction is not ousted of jurisdiction by defendant’s abandonment of his

appeal, this not amounting to an abandonment of the plea."1 When the justice

determines that the adtion involves title to real estate, the appellate court takes

original jurisdiction without regard to whether his determination is right." In

Alabama, no plea in abatement having been filed for want of jurisdiction in that

the amount demanded exceeded the jurisdiction on appeal, the case will be treated

as though it originated in the appellate court and the recovery may exceed the

amount of the justice’s jurisdiction.“ In Virginia, the appeal in the first in

stance is to the county or corporation court of the county, except in cases involving

constitutionality of ordinances and by-laws, when the appeal is to the circuit hav

ing jurisdiction over the county or corporation.“

Time for taking appeal.-—In New York, the time allowed one not personally

served and not appearing runs from time of service of notice of judgment." An

appeal from_a justice’s judgment in an unlawful detainer action is returnable to

the circuit court in Missouri within six days after its rendition, if rendered during

term of circuit court to which appeal is taken.“ That appeal was taken within

the statutory three days is shown where the traverse was filed and bond executed

the second day after the trial as shown by the record." The appeal will be al

lowed on a showing of ignorance of rendition of judgment within the statutory

time, where defendant is a nonresident and action is commenced on attachment

and the party has used diligence.“ '

-Notice of appeal.—Notice of appeal may be served either on the adverse party

or his attorney." In unlawful detainer in Missouri, it must be given ten days

before the first day of the term at which the cause is to be determined.1 Under

the Iowa practice, a failure to give notice of an appeal ten days before the next

term after rendition continues the case over such term, unless there is a waiver

or voluntary appearance.2 The notice is not defective for failure to state the date

of the judgment; the style of the cause and the name of the justice rendering the

judgment being gi'ven.‘

Bonds.—An undertaking must be given.‘ In Texas, it is not necessary for

appellant to give bond where judgment against him is for costs only.‘ It is gen

Cormick Harvesting Mach. Co, v. Scott [Neb.] Y. Code Civ. Proc. 5 3046]. Sammis 1?. Nas

92 N. W. 699.

88. Sims v. Kennedy [KanJ 73 Pac. 61.

80. Ferguson v. Reiger [Or.] 73 Pac. 1040.

Excess of recovery may be cured by remitti

tur. Downs v. Bailey. 135 Ala. 329.

00. Barnes v. Feagon [Tex. Civ. App.] 74

S. W. 329.

91. Benehofl v. Stephenson [Tex. Civ.

App.] 72 S. W. 108.

92. Westport v. Hank, 92 Mo. App. 364.

93. Anderson v. Vi'inton, 136 Ala. 422.

94. Valley Turnpike Co. v. Moore, 100 Va.

702.

95. Where personal service was served on

one not an agent of defendant and he made

no appearance an appeal may be taken be

rore personal service of notice of judgment

under a. provision allowing 20 days for ap

peal after service of notice of Judgment on

one not personally served with summons [N.

sau L & P. Co., 91 App. Div. [N. Y.] 7.

08. The word “term” includes the entire

period from first day of term. Hadley v. Ber

nero. 9? Mo. App. 314. Sunday is to be includ

ed. Warner v. Donahue. 99 Mo. App. 37.

91’. Forsythe v. Huey, 25 Ky. L. R. 147, 74

S. W. 1088.

98- Jackson v. Jackson [Mlch.] 98 N. W.

260.

99. Richmire v. Andrews d: G. E. Co., 11

N. D. 453.

1. Mo. Rev. St. 1899, 55 3366, 4074. Ameri

can Brass Mfg. Co. v. Phlllppi [Mo. App.)

77 S. W. 475.

2. Code. i 4560. Insel v. Kennedy [Iowa]

94 N. W. 456.

3. Munroe v. Herrington, 99 Mo. App. 288.

4. An act allowing the prosecution of suit

by a poor person without furnishing security

for costs does not extend the privilege so as
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erally suflicient where there is a substantial compliance with statutory require

menta.‘ In Nebraska, an appeal bond approved by the justice is sufficient, though

signed only by the judgment debtors.'r The bond must be approved.“ In Minne

sota, the sureties may justify before the court commissioner of the proper county.‘

Provisions as to the time of filing appeal bonds are strictly construed." Insulti

ciency of bond on appeal is waived where the objecting party interposes a counter

claim and participates in a trial of all the issues.u One filing a defective appeal

undertaking should be allowed to file a new undertaking.12 A surety on appeal

bond is liable on the judgment, though appeal never formally entered in appellate

court. The “afiirmance” on which the bond is conditioned may be had by the

act of the party in failing to enter appeal.“

Transcripts and records—It is the duty of the justice to transmit transcript

and he may not delegate the duty to an attorney of one of the parties.“

transcript must be complete“ and certified."

obedience to a rule may not amend as to matters required by such rule."

The

A justice amending a. transcript in

In

Wisconsin, the law allows compulsion of justice’s return, even after expiration of

term of office, and in case of death of justice, to ascertain facts as to trial below by

witnesses." A transcript of a justice is not evidence of anything transpiring

out of court or not in the regular progress of a. cause."

Disnz'issal.—Thc appeal will be dismissed for failure to prosecute same with

diligence,” unreasonable delay in making return,”1 neglect to pay filing fee,“2

failure to give undertaking.“ It may be dismissed on motion by an appellee

to allow an appeal without giving bond.

Hyatte v. Wheeler [Mo. App.] 73 S. W. 1100.

5. Voges v. Dittiinger [Ten Civ. App.] 72

S. W. 876.

6. A bond on appeal conditioned that ap

pellant shall prosecute his appeal to effect

and shall satisfy the Judgment which may

be rendered against him substantially com

plies with the Texas statute. Girvin v.

Wood [Tex. Civ. App.] 75 S. W. 49. Appeal

bond is suflicient that describes courts and

parties with enough exactness to identify the

cause, the parties, the court, and the nature

of the recovery. Kusmlerz v. Mahula [Tex.

Civ. App.] 77 S. W. 966. An appeal will not

be defeated by the omission of the county

and number of tho justice's precinct from

the bond where there is no uncertainty as to

such matters and the bond was duly ap

proved. Condon v. Robertson [Tex. Civ.

App.] 76 8. W. 934.

7. State Sav. 8: Loan Ass‘n v. Johnson

[Neb.] 98 N. W. 32.

8. In North Dakota it is not necessary

that the undertaking on appeal be approved

and filed in district court before it is served.

Wilson v. Atlantic Elevator Co. [N. D.] 97

N. W. 536; Eldridge v. Knight, 11 N. D. 552.

Approval of appeal bond is shown by trans

mission of papers and transcript though the

formal approval is not endorsed on the bond.

Ragiey v. Hobbs [Tera Civ. App.] 74 B. W.

813. Tendering bond to justice in time and

reading names of sureties, their sufficiency

not being questioned is a sufficient filing of

the bond though approved thereafter. \Vin

ner v. Williams [Miss] 35 So. 308. Where

the approval shows that the bond was filed

in time the fact of approval thereafter will

not invalidate the bond. Id.

9; Bert; v. Newman [Minn.] 97 N. W. 371.

10. Ignorance of date of rendition of judg

ment will not excuse failure. Johnston v.

Payton [Neb.] 96 N. W. 777. An appeal will

be dismissed where bond not filed as recited

in transcript. State v. Hammond, 92 Mo. App.

231. Where the absence of the Justice from

the state prevents filing appeal bond within

the statutory time the appeal may be allowed

in Missouri on showing of the facts [Rev. St.

Mo. 1899, §§ 4065I 4066]. Atkinson v. Burns,

91 Mo. App. 266.

11. Miller v. Lewis [8. D.] 91 N. W. 364.

12. Wasem v, Bellaho [8. D.] 97 N. W.

718.

18. Morgan v. Soisson, 31 Pa. Super. Ct.

141.

_14. Bower v. Patterson, 118 Ga. 814.

15. A record failing to show trial of the

case or its decision by the justice and. no

bond for appeal will not confer jurisdiction

on the appellate court (Miss. Code 1892. ll

83, 84]. Ball v. Sledge [Miss.] 35 So. 214.

16. An appellate court is without jurisdic

tion where the certificate to the transcript is

unsigned and particularly where the papers

on file do not show the parties so as to iden

tify the litigation. Demilly v. Grosrenaud, 201

111. 272. Laws requiring the justice to send

up a true transcript of all docket entries is

not complied with by a certificate that the

transcript was a. true copy of the judgment.

Barker v. David [Del.] 55 At]. 334.

11. Curtis v. Tyler, 90 Mo. App. 345.

18. Rev. St. Wis. 1898. M 3764. 3765.

lard v. Smith [Wis.] 97 N. W. 510.

10. McKenna v. Murphy, 68 N. J. Law, 522.

20. Delay of 11 months after perfecting

appeal justifies dismissal. American Brass

Mfg. Co. v. Phillippi [Mo. App.] 77 S. V'. 475.

21. Allard v. Smith [Wis.] 91 N. W. 510.

22. Mo. Rev. St. 1899, p. 2563, I 11. Ca.

banne v. Macadaras. 91 Mo. App. 70.

23. Heiney v. Heiney [On] 73 P110. 1031.

Al
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where appellant has failed to perfect his appeal by filing his transcript, the ap

pellee not seeking to avail himself of his right to produce a transcript and have

judgment of aifirmance entered.“ An appeal will not be dismissed for failure to

file the transcript within the statutory time, where appellant was blameless,“ nor

because the transcript is not complete," nor because title to realty is involved, be

fore hearing proof of that fact,” nor for failure of defendant to appear where he has

answered and raised a material issue,28 nor for failure to send up certificate as to the

payment of costs accruing in the trial of the cause, as this is a matter between the

magistrate and the party liable," nor for failure to docket for the proper term

where the error was that of the clerk.“ A motion to dismiss an appeal taken on

questions of law only is properly overruled where irregularities alleged do not affect

jurisdiction of court over appeal.u An order of a county court dismissing an

appeal from a. justice for lack of jurisdiction is not a final order from which

appeal may be taken.82 An appellate court may reinstate a case improperly dis

missed.“Ia

Trial term.—In North Carolina, an appeal is to be docketed on the trial

docket for the next term, though it is a criminal term.“ In Delaware, the appeal

shall be tried ,at the first term after the appeal unless continued for cause."

Pleadings and issues—A plea for the first time in the appellate court is gov

erned by rules of such appellate court.“ The insufficiency of an afiidavit is waived

if no motion- to dismiss the appeal for defects therein is made." Amendments

not changing the issues are allowable38 within the court’s discretion." An amend

ment in excess of the statutory amount ousts the court of jurisdiction}0 Necessary

affidavits not filed in the justice court may be filed in the appellate court. Coun

terelaims and set-oils not pleaded in the justice court may not be set up on ap

peal.‘1 A plea of general issue in the appellate court admits the filing of a

declaration so as to allow an amendment.‘2 A plea to jurisdiction on the ground

of nonresidence is waived by plea of general issue in the appellate court.“

24. Warner v. Donahue, 99 Mo. App. 37.

26. Hagadorn v. Wagoner [Neb.] 96 N. W.

184; Goodrich v. Peterson [Wyo.] 74 Fee.

497.

26. Diminution of record should be sug

gested if anything not properly bought is

needed. Wolcott‘s Estate v. McCormick Har

vesting Mach. Co. [Neb.] 96 N. W. 216.

M. Pasterfleld v. Sawyer, 132 N. C. 258.

28. It is the duty of the plaintiff to prove

his case. Barnes v. Southern R. Co. [N. C.]

45 S. E. 531.

29. Gibson v. Cook, 116 Ga. 817.

30. Johnson v. Andrews, 132 N. C. 376.

81. Olson v. Shirley [N. D.] 96 N. W. 297.

82. Valley Turnpike Co. v. Stricklcr, 100

Va. 702.

33. Code W. Va.. 1899. c. 127. 5 11.

v. Willis [W. Va.] 46 S. E. 139.

Gorrell

34. Johnson v. Andrews, 132 N. C. 376.

85. Rev. Code Del. e. 99, p. 755, 9 26.

Moore v. Pearson Packing Co. [Del.] 56

Atl. 5.

36. Ward v. Reed [Mich.] 96 N. W. 438.

87. Poston v. Williams. 99 Mo. App. 513.

88. Forsythe v. Huey, 25 Ky. L. R. 147, 74

S. W. 1088; Dixon v. Johnson [Or.] 74 Fee.

394. To how that plaintiffs were a. partner

ship. Gunther v. Aylor, 92 Mo. App. 161.

Amendments are allowed on appeal in Texas

that specify items of damages with more

particularity and enlarge the amount. Van

Issues

Alstyne v. Morrison [Tex. Civ. App.] 77 S. W.

665. One suing for special salary consisting

of commissions may not on appeal claim an

additional sum as guaranteed salary. Sun

Life Ins. Co. v. Murff [Tex. Civ. App.] 72 S.

W. 1040. One intervening in a suit in a Jus

tice's court to foreclose a lien who fails to

ask judgment against defendant may amend

in the appellate court. Douglas v. Robertson

[Tex. Civ. App.] 72 S. W. 868.

89. Hartford Fire Ins. Co. v. Warbritton,

66 Kan. 93, 71 Pac. 278.

40. Heath v. Robinson [Vt.] 53 Atl. 996.

41. A partial failure of consideration of

note sued on by reason of fraud and deceit in

sale of article for which note was given is

a counterclaim [Rev. St. Mo. § 3852]. Shep

herd v. Padgett [Kan App.] 72 S. W. 490;

Shepherd v. Padgitt, 91 Mo. App. 473, That a.

counterclaim was unnecessary in Justice

court because an exception to plaintiff's

pleading was sustained does not entitle de

fendant to make it on appeal. Clements v.

Carpenter [Tex. Civ. App.] TS S. W. 369. Ob

jection to a. plea as not made in justice court

may he made when it is reduced to writing

though it had been previously stated. Id.

42. Ovid Tp. v. Hairs [Mien] 94 N. W.

1060.

43. Ovid Tp. v. Haire [Mich] 94 N. W.

1060. Though on the trial of an action

against partners in a. Justice court defend
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on appeal are those tried by the justice.“ Extrinsic evidence to show the nature

of a case tried before a justice on a motion directed against an alleged change of

issues on appeal should be clear, convincing and satisfactory.“ On appeal, a party

may not avail himself of the fact that no undertaking for costs on a postponement

was required where the attention of the justice was not called to the omission.“

On the trial of an appeal regularly taken, the court may .not pass upon the legality

of the procedure below.“

Trial and judgment—A case stands for trial de novo where the appeal is on

questions of both law and fact.“ On appeal from an order of a justice denying

a motion to open a default judgment, the court may disregard the justice’s findings

and try the case anew.“ Where case is tried de novo, the trial is to be without

regard to defects in proceedings before the justice.” Jury may be claimed on

the trial of appeal, though waived before the justice.“ The superior court in

which an appeal to be tried de novo is pending may not vacate the judgment on

mere motion.“ The offer to confess judgment on appeal to save costs must be

served on the party representing the party in appellate court.“ Under laws al

lowing appellee an aflirmance on the payment of a docket fee on failure of appel

lant to perfect the appeal within the statutory time, the docketing by the clerk

without payment by the party will not entitle him to afiirmance.“

Review.—The court in error proceedings will not review questions raised for

the first time in an appeal.“

Judicial notice and presumptions.—Courts will take judicial notice of the

justice’s district."

Nothing can be presumed in favor of jurisdiction; such jurisdiction must

appear affirmatively on the face of the proceedings." Appellate courts presume

that the justice heard proofs before rendering a default judgment,‘58 and that dam

ages assessed were properly ascertained, though that fact does not appear in the

judgment." There is a presumption that the debt declared on was within the

justice’s jurisdiction where the judgment was within the amount and the docket

showed plaintiff’s appearance and the filing of a written complaint and proof of

ants failed to file an affidavit denying the

partnership as required by law they could

ille same on appeal as the action is there

tried de novo. Simon v. Ryan [Mo. App.] 78

S. W. 353.

44. Carey v. Lameroux, 22 Pa. Super. Ct.

560; Van Buren County Sav. Bank v. Mills, 99

Mo. App. 65. Where warrant on which case

was tried stated that the debt was due for

board it was improper on appeal to admit ev

idence on a claim for nursing. Harrison v.

McMillan. 109 Tenn. 77. The appeal must be

disposed of on the same theory that the

party tried it in the court below. Snyder v.

Gericke IMO. App] 74 S. W. 377.

45. Inglehart v. Luil [Neb.] 95 N. W. 25.

45, Lyman-Ellel Drug Co. v. Cooke [N.

D.] 94 N. W. 1041.

47. Vandervoort v. Fleming, 68 N. J. Law,

507.

48. Swinehnrt v. Pocatello M. & P. Co.

[Idaho] 70 Pac. 1054.

40. Turner v. Case Threshing Mach. Co.

[N. C.] 45 S. E. 781.

50. Bessemer Ice Delivery Co. v. Brannon

[Ala] 35 So. 56.

51. Dennee v. McCoy [Ind. T.] 69 S. W.

858.

52. Deuster v. lelmer [\Yis] 97 N. W. 31.

53. McLear v. Reynolds, 76 App. Div. [N.

Y.] 267.

54. Code Iowa, §§ 4559, 3660. Vasey v. Par

ker, 118 Iowa. 615.

55. Defects in an aflidavit for attachment.

Linam v. Jones, 134 Ala. 570. A judgment

cannot be impeached for a formal defect in

the title describing the court where first

raised on appeal. Adams v. Kelly [Or.] H

Pee. 399. Where a defendant proceeds to

trial in Justice's court on an amended peti

tion he cannot on appeal urge departure

from original complaint. Boeker v. Crescent

Belting & Packing C0. [Mo. App] '74 S. 'W.

385. An appellate court will not review tax

ation of costs unless a. motion to retax was

made in the justice court. Ward v. Rees

[VVyoJ 72 Pac. 581. Objections to jurisdic

tion may be made for the first time on ap

peal. Fidelity 8.: Deposit Co. v. Jordan [N.

C.] 46 S. E. 496.

56. The circuit courts of Alabama will

take judicial notice of the ward for which

an ex officio justice was appointed. Russell

v. Huntsville. R. L. & P. Cl. 137 Ala. 621

57. Garrett v. Murphy. 102 Ill. App. 65

68. Brann v. Blum, 138 Cal. 644, 72 Pac.

168.

5!).

15:].

McDougle v. Fulmer [Miss] 84 So
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debt.“o Under a requirement that justices enter the time of the appearance of

the parties, there is no presumption of plaintiil’s appearance on the return day

where the docket makes no mention of such appearance.“ County courts in New

York may reverse judgments where against the weight of evidence."

Delarmination.—-—In an error proceeding from an order discharging an at

tachment, the only judgment the appellate court may render is the judgment ailirm

ing or reversing the order of the justice and taxing the costs." Where the jus

tice’s judgment was erroneous and the only error in a default judgment of reversal

on appeal was in the taxation of costs, which excess was trifling, an order vacating

the judgment of reversal was erroneous.“ A judgment for restitution “for dam

ages, interest and costs” on reversal of a justice’s judgment which has been col

lectcd is erroneous under laws declaring that the appellate court shall order the

amount collected restored with interest." In some jurisdictions, it is- proper to

retain the case for trial on reversal.“ Where the only question on appeal was as

to the propriety of the justice’s ruling on a jurisdictional question, the fact of a

meritorious defense is not material on a motion to set aside a. default judgment of

reversal." Where the order discharging the attachment is reversed, the justice

is reinvested with complete jurisdiction of ancillary proceedings, and may then

tax the attachment costs against the unsuccessful party.68

§ 6. Cartiorari. Nature and propriety of remedy.——Certiorari may not be.

resorted to where the party has a remedy by appeal.‘‘9 It will not lie to set aside

a verdict or judgment which is absolutely void.” Judgments are reviewable by

certiorari where no appeal is provided by statute,11 and where the justice has pro

ceeded after losing jurisdiction."

When writ will issue and parties—The writ does not lie from a decision of a

00. Sullivan v. Miles. 117 Wis. B76.

61. Purdy v. Law [Mien] 94 N. W. 182.

82. The New York Code gives the county

court on appeal no power to order a. new

trial unless the decision is against the weight

of evidence [Code Civ. Proc. 5 3063]. Murphy

v. Dernberg. 84 App. Div. [N. Y.] 101. A

county court, in New York may reverse a

Judgment on appeal as against the weight of

evidence and order a new trial before the

same justice or before another justice to

be designated [Laws 1900. c. 553. amending

Code Civ. Proc. § 3063]. Hartmann v. Hoff

man, 76 App. Div. [N. Y.] 449. 12 Ann. Gas.

124. A code provision allowing reversal of a.

justice's judgment as against the weight or

evidean is to be exercised only where the

judgment is palpabiy against the evidence.

Murtaugh v. Dempsey, 86 App. Div. [N. Y.]

204.

83. Rhodes v. Samuels [Neb.] 93 N. W.

148.

64. Field v. Heckman [Win] 95 N. W.

377.

65. Rev. St. Wis. 1898. § 3772. Eastlund v.

Armstrong. 117 Wis. 394.

00. Where the court reverses the judgment

of the jnsiiee on petition in error the pro

ceeding should not be dismissed but the case

should be set down for trial [Neb. Code Civ.

Proc. § 601]. Westover v. Van Dorn Iron

Works Co. [Neb.] 97 N. W. 598. The effect

of a. reversal ot justice‘s Judgment dismiss

ing an action is to reopen the case for trial

in the appellate court [Rev. Code N. D. 1899.

§ 6771a]. Olson v. Shirley [N. D.] 96 N. W.

297, A code provision that when the jus

tice'a judgment is reversed the appellate

court shall retain the case for trial reiers

only to cases which have been entirely dis»

posed of by final order will not cover revers

al of order discharging attachment merely.

Rhodes v. Samuels [Neb.] 93 N. \‘V. 148.

Where the justice lost jurisdiction by failure

to grant change of venue on sufficient affl—

davlt being filed the case will be remanded

with direction to grant such change. Basko

witz v. Guthrie, 99 Mo. App. 304.

07. Field v. Heckman [Wis.] 95 N. V“

377.

1468. Rhodes v. Samuel; [Neb.] 93 N. W.

8.

89. An appeal will lie from the action of a

justice overruling a motion to vacate a. de

fault judgment and certlorari may not be in~

voked. State v. Laurendeau. 27 Mont. 522, 71

Pac. 754. Certiorarl will not lie to review the

judgment of a justice in highway proceed

ings where he had jurisdiction and no reason

is shown why appeal was not resorted to

Hegenhdumer v. Heckenkamp. 202 III. 821.

A party having a. remedy by appeal may not

resort to certiorari. Kent v. Crenshaw

[Iowa] 94 N. W. 1131.

70. Levadas v. Beach. 117 Ga. 178.

71. Loloi‘l v. Heath [0010.] 71 Pac. 1113.

72. Certlorari is the remedy to vacate

judgments of United States commissioners

whether jurisdiction lost of subject matter or

of defendant. Franklin v. Bottoms [Ind. T.]

76 S. W. 287. Certiorari is the proper remedy

to review irregularity of a court in trying

case after jurisdiction is lost by unauthorized

adjournment. Vandervoort v. Fleming, 68 N

J. Law. 507.
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justice in a case pending until after the final determination of the case, even though

the decision amounts to a final determination of the case.73 The time within

which writ will be granted is governed by statute.“ Mandamus will lie to com

pel its dismissal where granted after the expiration of the statutory time." Where

a summons in a suit for unlawful dctainer and writ of certiorari removing the

case were served the same day, there is a presumption that the clerk did not issue

eertiorari until after service of summons." The justice is the sole respondent

and it is improper to make a party to the cause a party respondent."

Proceedings for writ—A writ of certiorari to a justice may be served by a

private person." The testimony should be set out in the answer," and the answer

should be authenticated.” The testimony need not be set out in the return where

the conviction is not summary.81

Bond must be given,’32 which may be amended where filed within such time

as shall not delay other party.83 '

Hearing and questions which may be raisedr—At the hearing of a certiorari

in the superior court under the Georgia practice, nothing can be considered by the

judge but the petition and the answer, unless the parties consent to wider scope

of inquiry and this though the judge has private knowledge of facts not disclosed

in the record.“

certiorari is properly overruled."

evidence, new trial should be granted.“

73. Singer Mfg. Co. v. McNeal P. 8: G. Co..

11'! Ga. 1005.

74. Under laws of Texas certiorari cannot

be granted after 90 days from judgment of

justice [Tex. Rev. St. art. 346]. Kyle v.

Richardson [Tex. Civ. App.] 71 S. W. 399.

A writ will not be granted after the statutory

time for filing notice where the partyhad

knowledge of the suit and had ample oppor

tunity to appeal or bring certiorari under

the statute. Jacobs v. Brooke [Mich.] 92 N.

W. 783.

75. Jacobs v. Brooke [Mich.] 92 N. W.

783.

78.

71.

332.

78. Gossett v. Devorss. 98 Mo. App, 641.

79. The answer of a justice to a petition

for certiorarl should either incorporate there

in the evidence introduced on the trial of

the case or adopt in whole or in‘ part the

statement of such evidence contained in the

petition for certiorari. Southern R. Co. v.

Leggett, 11'! Ga. 31.

80. Vi'here the magistrate's answer to the

writ did not verify the statement in plaintiff's

petition that a verdict and judgment were

rendered against him nor disclose what dis

position it any was made of the case the

superior court has no jurisdiction to sus

tain the certlornrl. Garrett v. McIntosh, 116

Ga_ 911_ The certificate by the justice that

“true copies of all the proceedings in said

cause are herewith sent up" is not a. verifica

tion of the correctness of the statements con

tained in the petition for certiorarl. South

ern R. Cp. v. Leggett. 11'! Ga. 31. Where

the evidence is not properly authenticated

by the justice and no exceptions to the an

swer have been filed as required by law the

superior court may on its own motion dis.

miss the certiornri for ambiguity. Id. A

certificate that “the foregoing briei‘ of testi

Gossett v. Devorss. 98 Mo. App. 641.

Chamberlain v. Edmonds, 18 App. D. C.

Where the evidence was sufiicient to support the judgment, the

Where verdict is not demanded under law or

Ccrtiorari should be sustained where .

many is true in substance and in form. as for

as I can recollect." signed before the peti

tion for eertlorarl had been presented to the

judge of the superior court, is not a substi

tute for the authentication of the evidence in

the answer required by law. Id.

81. N. J'. Soc. for Prevention of Cruelty v.

Mickeloit [N. J. Law] 54 At]. 559.

82. The chief clerk of a local freight de

pot acting as station agent is not an agent

qualified to give bond for a railroad on ap

plication for certiorari under laws allowing

agents to give bonds [Civ. Code Ga. Q 4369].

Stevens v. Ala. Midland R. Co.. 116 Ga. 790.

A certiorari bond should be made payable to

a defendant served where action was against

two as partners and one was not_served and

other defendant prevailed on issue that he

was not a. partner. Writ was void where bond'

made payable to the partnership. Miller

Co. v. Anderson [Ga.] 45 S. E. 365. in Penn

sylvania. the recognizance to give certiorari

the effect of a. supersedeas must be taken ei

ther by the judge of the court of common

plea or the prothonotary or justice to whom

certiorarl issues. Wesley v. Sharpe, 19 Pa.

Super. Ct. 600.

88. Gossett v. Devorss, 98 Mo. App. 641.

84. Tyner v. Leake, 117 Ga. 990.

85- v Southern R. Co. v. Flncher, 118 Ga. 966:.

Napier v. Dye. 11'! Ga. 637. Certiorari is

properly overruled where the verdict is sus

tained by the law and evidence and the

complaint merely stated that the verdict was

contrary thereto. Weldon v. Ayers, 116 Ga.

181; Lambert Floral Co. v. Lambert, 117 Ga.

188. Certlorari is properly overruled where

complaining partv consented to inspection of

property in dispute and the verdict was based

on this inspection. Ford v. Price & L. Cider

& Vinegar Co.. 116 Ga. 793.

80. Walker v. Hillyer [Ga.] 46 S. E. 92;

Hudglns v. Lampkln [Ga.] 45 S. E. 679: Wid

geon v. Southern Exp. Co. [Ga.] 45 S. E. 679;
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illegal testimony of a prejudicial character was admitted." There is a presump

tion of jurisdiction where the petition to review judgment does not deny juris

diction,“ and that a case was heard while the court was in lawful session.“ A

certiorari in Georgia may be dismissed on the ground that a question of fact was

involved, no appeal to the jury having been entered, the case involving less than

$50?0 It may not be objected that a justice was without jurisdiction because of

a district court having cognizance of the action in the city, where there is no

proof that the justice resided in the city.91

Judgment—Under the Georgia practice, the court may render final judgment

where the error complained of is an error of law," and in cases where certiorari

is overruled.” Judgment on certiorari setting aside a judgment is improper

where the record shows its satisfaction and discharge before the justice made his

return thereon.“

KIDNAI’PING.05

A child may be kidnapped by its parent from a lawful custodian." In Mon

tana, secret confinement or imprisonment is not an element of “kidnapping by

enticing” one from another state."

LANDLORD AND TENANT.

. Definitions and Diniinctlons (068).

Creation of lhe Relation. Leane

. Use and Occupation (060).

. 'l‘he Dill‘erent Kind. 0! Tenancies

and Their Incident. (672).

54. Rights and Intel-cat. Remaining in

(he Landlord (073).

A. Reversion (673).

B. Right of Rc-entry and Control (673).

C. Estoppel of Tenant to Deny Title

(673).

§ 5. Mutual Rights and Liabflitlel in De

miled Premise. (074).

A. Occupation and Enjoyment (674).

B. Assignment and Subletting (676).

C. Repairs and Improvements (677).

SpaI

§

(in;

§ 0:

D. Insurance and Taxes (678).

E. Injuries from Defects and Dangerous

Condition (679).

F. Emblements and Fixtures (680).

§ 0. Rent and Payment Thereof (881).

§7. Rental on Share. (883).

§8. The Term, Termination of Tenancy,

Renewals, Holding Over (684).

§ 9. Landlord’s Remediel for Recovery of

Rent (685).

§10. Landlord’s Remediel {or Recovery

of Prenliuen (092).

§ 11. Liability 0! Third Persona to Land

lord or Tenant (695).

Q 12. Crimes and Penaltiel (606).

§ 1. Definitions and distinctions—The letting of apartments for a dwelling.r

with the right to enter only for the making of repairs and improvements consti

tutes the lessor a landlord and not a lodging house keeper or innkeeper.“ A free

Lovvorn v. Jones [6a.] 46 S. E. 92; Ferry 8:

Co. v. Mattox [0a.] 44 S. E. 1005.

87. Dougan v. Dunharn, 115 Ga. 1012.

88. Hegenbaumer v. Heckenkamp, 202 111.

621.

80. It being shown that a. justice's court

regularly met on the 14th of July, but that

the magistrate was unable on that day to

dispose of all the cases ready for hearing, it

is to be presumed, nothing to the contrary

appearing, that a. particular case tried on

the 19th of July was heard while the court

was still lawfully in session. Levadas v.

Beach, 117 Ga. 178.

90. Singer Mfg. Co. v. Falls [Gen] 45 S.

E. 723. -

Di. N. J. Soc. for Prevention of Cruelty

v. Mickeloit [N. J. Law] 59 Atl. 559,

98. It is only in cases in which the error

complained of is an error of law, which

must finally govern the case that the trial

judge has authority to render a. final judg.

ment in a. case brought to the superior court

by writ of certiorari. Williams v. Brad

field, 116 Ga. 705.

93. Ford v. Price & L. Cider & Vinegar

Co., 116 Ga. 793. On the hearing or a petition

for certiorari where the certiorarl is over

ruled it is not erroneous for the judge of the

superior court to order "that the judgment

of the lower court proceed." and that the offi

cers of the superior court have judgment

for their costs. Ga. 8. 8: F. R. Co. v. Giddens,

117 Ga. 799.

04. State v. Laurendeau, 27 Mont. 622, 71

Fee. 754.

9:1. Taking female for forcible marriage

or (iefilel'nEnt see Abduction. 1 Curr. Law, 6.

90. In re Peck, 66 Kan. 6'32, 72 Pac. 265.

97. Pen. Code. § 380, snhd. 3. State v.

Stickney [Mont.] 75 Fee. 201.

08. He has no lien. Shearman 1. Im

quois H. & A. Co., 85 N. Y. Supp. 305.
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hold is created if the occupancy may continue during life.” One holding premises

under contract to purchase cannot be sunnnarily dispossessed as a tenant.1

§ 2. Creation of the relation.

be sufiicient to support possession.2

Leases.

The lease may be made by an agent,3 and his

authority may be implied,‘ or an unauthorized lease may be ratified.“

Parties—The lessor’s estate must

Joint agent s

or trustees must concur.o Lessees may hold in common.‘ Leases by public” or pri

vate corporations” may be made within their powers.

Establishment of the relation—A lease is formed by a meeting of the minds of

the parties on the essential elements of the subject-matter.“ A mere agreement to

lease,11 or mere retention of premises during the pendency of negotiations for a

00. By an instrument by one having right

to homestead entry authorizing another to

occupy or rent, in consideration of conserva

tion of the property. and to prove up on

death of maker of the instrument who rc

servcd certain use of the premises, a freehold

estate rather than a. lease is created. Mann

v. Mann [Cal] 74 Fee. 995. A writing be

tween a divorced husband and wife, whereby

she is given the use of certain property dur

ing her life, providing that “this lease"

should cease upon her rc-marriage. that if

the husband sold the property or the house

burned, the husband should secure to the

wife the rental value thereof. is not a lease

in fact. but a conveyance of a. life estate.

Budlong v. Budlongj 31 Wash. 228. 71 Pac.

751. A lease of agricultural land “tor the

full term of forty years or during the full

term of the natural life" of the lessees, will

not be held an estate for years but an estate

for life. Wagner v. Lubenow [N. D.) 95 N.

W. 442.

1. Rule stated in text held to obtain un

der agreement for rent upon failure of ven

dee to comply with terms of agreement. ven

dor having wrongfully refused tender by

vendec. That vendee did not tender exact

amount did not alter status of parties. Grif—

tith 1. Collins, 116 Ga. 420.

2. Right to rents and profits pending

completion of purchase. Fitch v. Windram

[Mass] 67 N. E. 965.

8. A general manager or general agent of

a corporation, acting within the scope of his

authority, may lease property for corporate

purposes. Drew v. Billings-Drew Co. [Mich.]

92 N. W. 774; Donovan v. Schoenhoten Brow.

Co., 92 Mo. App. 341.

4. One possessing power of attorney to

make a. lease may extend one already exist

ing. Pittsburg Mfg. Co. v. Fidelity T. & '1'.

Co. [Pa.] 56 Atl. 436. From mere authority

to collect rents. however. authority to make

rental contracts cannot be deduced. Dieck

man v. Weirich, 24 Ky. L R. 2340, 73 S. W.

1119. A husband as agent for his wife can

not, in Minnesota. create a leasehold inter

est in her‘renl property. Van Brunt v. lVal

lace, 88 Minn. 116. Burden of proving hus

band's authority is on lessee holding wife's

property under lease sealed but not purport—

ing to be in wife‘s behalf. Her knowledge

and acquiescence. however, were held to es

top her, “'estern N. Y. & P. R. Co. 1. Ben,

83 App. Div. [N. Y.] 576.

5. Lease authorized by neither lessor nor

lessee fir'rn. Golding v. Brennan. 183 Mass.

286.

6. Where, under a trust instrument, the

exercise of judgment by all trustees in mat

ters touching the estate is made requisite,

a lease by one of such trustees only is in

effective. Ratification by the remainder will

not be assumed unless full knowledge on

their part is shown. Winslow v. Baltimore

& O. R. Co., 188 U. S. 646, 47 Law. Ed. 635.

'1'. Under agreement that landlord shall

have a. specified portion of the crop as rent,

neither party in fact occupying the premises.

the parties become tenants in common. Black

v. Golden [Mo. App.] 78 S. W. 301. Where

possession of lessees was originally acquired

by assignment of lease from another, as

signees of lease then agreeing that consid

eration, profits and losses should be paid

and enjoyed equally, and in a subsequent

lease no words were used indicating their

status, held, under' laws of New York, they

became tenants in common; held, further.

that their original agreement did not make

them partners in the leasehold. McPhlllips

v. Fitzgerald, 76 App. Div. [N. Y.] 15.

8. An enactment authorizing a. lease of

property acquired by a city for a. public pur

pose for uses private and inconsistent there

with is, in Minnesota. unconstitutional. San

born v. Van Duyne [Minn.] 96 N. W. 41.

9. A national bank may lease property

for its own use for a period in excess of its

legalized existence. Weeks v. International

Trust Co. [C. C. A.] 125 Fed. 370. Right of

tenancy as between incorporated and unin

corporated military organization decided.

Mihibauar v. Infantry Corps, 205 Pa. 180.

10. Scottish American Mortg. Co. v. Tay

lor [Tex. Civ. App.] 74 S. W. 564. A tenancy

will not be deemed to have been created

against the intent of the parties. Payment

of rent may be evidence of intent. Pusey v.

Presbyterian Hospital [Neb.] 97 N. W. 475.

Where one party puts in the use of certain

property in which he has a life estate against

the experience of the other members of a

firm, the firm have a leasehold interest in the

property. Hart v. Hart, 11'! Wis. 639, As

to submission of evidence to jury as to offer

to lease. Armitage v. Klstler [Neb.] 97 N.

W. 1029. Irregularity consisting of interlin

eations in an oil lease to protect newly

discovered heirs deemed waived by Origln'il

lessor by insisting on performance. and nc~

ceptance of roynlties after discovery of the

interlining. Barnsdall v. Boley, 119 Fed.

191.

11. A formal lease was contemplated. St

Louis Brew. Ass‘n v. Nicdcrluecke IMO.

App.] 76 S. W. 845. “Agreement to lease"

held not to have created a tenancy when>

tenant rescinded before taking possession

and while landlord was still looking up ten

ant's references. Foster v. Clifford, 86 N. Y.

Supp. 28.

“'hether a writing in n lease or a mere



p70 LANDLORD AND TENANT § 2. 2 Cur. Law.

lease, does not create the relation,“ yet a person entering as a prospective lessee may

actually be a tenant.18 Acceptance and entry into possession are essential.“ The

lease should purport to be the act of the person charged or entitled.15 An expired

lease may prove tenancy and disprove a purchase.16 A materially altered lease will

be rejected.‘7

A lease of premises for immoral purposes is void, conferring no rights on

lessee.“

The relation reaches to all who obtain possession through the tenant," though

for certain purposes not to a subtenaut,2o there being no privity of contract with

a subtenant."l However, by the assumption of all terms and obligations of the

lease by an assignee thereof, a contract may be established between such assignee

and the landlord.22 This the original lessee has no power to annul." Where the

tenant surrendered but the landlord procured him to collect rent from a subtenant

and conceal the fact of surrender, he thereby accepted such subtenant as a. tenant.“

Actionable use and occupation—A landlord may waive trespass and accept the

trespasser as a tenant,“ and recover for use and occupation if the premises were

apparently private.2°

The statute of frauds requires leases for longer than a specified term to be

-\vrii.ten," but a tenancy may arise from entry and possession and payment of rent

agreement to lease depends upon the intent

of the parties. This intent, when ascer

tained, will overcome a. Construction other

wise derivable from the words used. Dono

van v, Sehoenhofen Brew. Co.. 92 Mo. App.

341.

12. During a. year. Parsons v. Frank. 38

Misc. [N. Y.] 766. Mere talk concerning

leasing of property, even though proposed

lessee is using the land, may be insufficient

'to prove agreement to pay rent. Gillespie v.

Hendren. 98 Mo. App. 622.

13. Although a contemplated formal lease

is not yet signed, one party may nevertheless

become tenant of the other under the parol

negotiations. Coffee v. Smith, 109 La. 440.

14. Actual occupation is not necessary.

Bunch v. Elizabeth City Lumber Co. [N. C.]

46 S. E. 24. Possession will be deemed admit

ted by admission of making of lease and the

grounding of defense on failure of landlord

to comply with certain terms of the lease.

Mallck v. Kellogg [Wis.] 95 N. W. 372. By

granting permission to occupy, acceptance of

rent and the giving of receipts therefor. ten

ancy of party is accepted to rejection of ten

ancy of former tenant. Squire v. Ferd Helm

‘Brew. Co.. 90 Mo. App. 462.

15. A lease under seal executed by an

agent in his own name and apparently as his

own act, though in fact for his principal,

is not binding on such principal. Lcnney v.

Finley [Ga.] 45 S. E. 593. A lease by one

acting in fact for another. the only evidence

whereof is the word "trustee" following the

lessor‘s name, the transaction will be deemed

that of the party signing, the word “trus

tee” being merely descriptlo personae. Far

gason v. Ford [Ga.] 46 B. E. 431. A party.

though acting merely as agent for one who

originally leased the premises. becomes liable

for rent specified in a notice that, if he con

tinues in possession, such rent will be char

ged to him. Nolan v. Hentig, 138 Cal. 281, 71

Pac. 440. In -West Virginia. one not men

tioned in body of lease is'not a. party thereto.

l-‘Iarnsdall v. Boley. 119 Fed. 191,

10. Bemls v. Allen, 119 Iowa. 160.

17. Incompetent evidence in the absence

of due evplanation. Landt v. McCullough

[Ill.] 69 N. E. 107. '

18. Berni v. Boyer [Minn] 97 N. W. 121.

19. Neft v. Ryman. 100 Va. 521.

20. In summary proceedings to room-er

possession by a. "landlord" from a. "tenant."

Schlalch v. Blum, 85 N. Y.'Supp. 336. Fic

titiously leasing to different tenant to defeat

subtenant’s right to renewal admitted against

owner to show that subtenant was not own

er's tenant. Id. Occupation by husband who

was to pay fixed charges and interest for use

of it shows a tenancy under wife. Wife‘s

declarations to contrary must be connected

in point of time. Van Arsdale v. Buck. 82

App. Div. [N. Y.] 383.

21. Williams v. Michigan Cent.

[Mleh.] 96 N. W. 708.

R. Co.

22. Adams v. Shirk [C. C. A.] 117 Fed.

801.

See. also, post, 5 B B, Assignment and sub

letting.

23. Adams v. Shirk [C. C. A.) 111 Fed.

801.

24. Simmons v. Pope. 84 N. Y. Supp. 973.

25. Merchants' State Bank v. Ruetteli [N.

D.] 87 N. W. 853; Gillespie v. Hendren. 98

M0. App. 622. Compare Janouch v. Pence

[Neb.] 93 N. W. 217. Evidence as to owner

ship of property in action for use and neon

pation. Emory Mfg, Co. v. Rood, 182 Mass.

166.

26. No use and occupation where occu

pant could not have supposed premises were

private property. Ettlinger v. Degnon Mc

Lean Contracting Co.. 55 N. Y. Supp. 394.

Evidence of same. Id.

27. See Frauds. Statute of. 2 Curr. Law. 108.

A parol lease until landlord could obtain a

new tenant, the tenant being in fact secured

within a. year. held not within the statute

of frauds. Drew v. Billings-Drew Co. [Mlch.]

92 N. W. 774. One agreeing to lease con

currently wlth agreement of landlord to

make improvements cannot claim agreement

void under statute of frauds because making

of improvements not stated as part of chil
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under a void lease," and the statute is no defense to liability for use and occupa

tion.” A parol lease for such term, to begin in futuro, is void.30

sion and payment of rent will take a parol

Taking posses

icase out of the statute."n A lease want

ing the signature of the lessee may be valid b_v estoppel.82

Breach of agreement to moire lease—A tenant’s refusal to execute a lease as

agreed makes no cause of action where he attorned by consent.” Earnest mone)v

may be recovered back where the prospective tenant refuses in good faith‘to make

a lease.‘H

Construction of leases, and proof of the terms of tenancy—The wording, read

in connection with the surrounding circumstances, the subject-matter and the sit

uation of the parties, must- enable the land leased to be located."

construed according to the sense required.“

Where complete in itself other instruments will be disregarded?“ The

ordinary rule as to parol explanations of writings prevails.“

An occupant during a term who is not by

tracts."

be evidence of amount of rent only."

A word may be

The lease may contain collateral con

A void lease may

assignment or otherwise a party to the lease is not presumed to be in under it.“

A hold over is presumed to be on the same terms.‘2

sideration in the written agreement. Dono

van v. Shoenhofen Brew. Co. [Mo. App.] 76

S. W. 715. The New Jersey statute of frauds.

in its bearing on leases construed. Charlton

v. Columbia Real Estate Co.. 64 N. J. Eq. 631,

Sufficiency of writing. A proposition to

accept a lease if certain specified terms are

incorporated. accepted by telegram, satisfies

the statute of frauds. Donovan v. Schoenhof

en Brew. Co.. 92 Mo. App. 341. Signature to

a lease by lessor, with unintentional omis

sion of signature by lessee, followed by let

ter from lessee upon receipt of lease assent

ing to its terms, satisfies the statute of

frauds. Woodruff v. Butler [Conn.] 55 Atl.

167. See. also, Doxey's Estate v. Service, 30

ind. App. 174.

28. Weinhaner v. Eastern Brew. Co.. 85 N.

Y. Supp. 354. Acceptance of rent -may or

may not be held to constitute binding ac

ceptance of party paying as tenant. accord

ing to the circumstances. Winslow v. Bal

timore & O. F. Co.. 188 U. S. 646, 47 Law. Ed.

635.

20. Van Arsdale v. Buck. 82 App. Div. [N.

Y.] 383. A wife's promise to continue the

payments of rent, upon the death of her

husband, the lessee, she to retain possession,

is not within the statute of frauds as a

promise to pay the debt of another. Linam

v. Jones. 134 Ala. 570.

30. Butts v. Fox, 96 Mo. Kpp. 437.

81. Sorrells v. Goldberg [Tex. Civ. App.]

78 S. W. 711. An oral agreement for a lease

for more than one year does not constitute

an executed contract where payment is mere

ly by endorsement on a past-due note and

alleged lessee does not go int possession.

Merchants‘ State Bank v. Ruettel [N. D.] 97

N. W. 863.

33. Baltimore & 0. R. Co. v. Winslow. 18

.-\pp. D. C. 438. After term cannot object

that lessor did not sign lease. Equitable L.

A. Soc. v. Schum. 40 Misc. [N. Y.] 657.

33. Silva v, Bair [CaL] 75 Pac. 162.

84. Aquelina. v. Provident Realty Co.. 84

N. Y. Supp. 1014.

35. Goodsell v. Rutland-Canadian R. Co.

Wt.) 56 Atl. 7. Where exact location of

premises is in dispute. the trial judge may

make a personal examination thereof. Wei

A provision onerous to the

:8; v. Rockland L. '1‘. Book Co.. 174 N. Y.

A lease so drawn as to be misleading as to

time, and lacking certainty as to property

covered. will not be deemed comltl'llctlve no

tice to one actually misled thereby. Thur

lough v. Dresser [Mo.] 56 Atl. 654.

88. Swift v. Occidental M. & P. Co. [Cal.]

74 Pac. 700. Where doubt exists as to wheth

er particular writings constitute a new lease

or renewal of one existing, construction

placed on writings by parties is competent

evidence. Wood v. Edison Elec. Illuminating

Co. [Mass] 69 N. E. 364.

37. A provision in a lease that the lessee

might purchase within a specified time for

a. specified price deemed a contract inde

pendent of the lease. Mathews Slate Co. v.

New Empire Slate Co.. 122 Fed. 972.

See Vendor and Purchaser.

88. Two leases of separate properties. ex

ecuted on separate dates. neither referring to

the other, will be construed as independent

instruments. Anderson v. Winton, 136 Ala.

422. An instrument containing all essential

facts of a. lease may be deemed final although

referring to another instrument designated

as a lease. Bradley v. Metropolitan Music

Co.. 89 Minn. 516.

89. Parol evidence to explain intent of par

ties in drawing and executing written lease

will not be admitted. Bullock, etc.. Elec. Co.

v. Coleman. 136 Ala. 610. Parol proof that

tenancy was not for year but from month to

month is inadmissible. Equitable L. A. Soc.

v. Schum, 40 Misc. [N. Y.] 657. That parties

agreed at and before the date of execution of

written lease that upon sale of premises

proceeds should be applied in reduction of

tenant‘s note to landlord cannot be shown by

parol. Boone v. Mierow [Tex. Civ. App.] 76

S. Vl'. 772. The real consideration for a eon

tract of lease may be shown by parol. First

Nat. Bank v. Flynn, 117 Iowa, 493.

40. Not terms of tenancy. Goodwin v.

Clover [Minn] 98 N. W. 322.

41. Weinhaner v. Eastern Brew. 00.,

N. Y. Supp. 354.

42. Baylies v. Ingram, 84 App. Div. [N.'

Y.] 360. Evidence held to show that tenant

86
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‘t

tenant will be presumed to run with the land, even after expiration of the lease.‘3

A tenant cannot recover against his landlord for failure to fulfill covenants alleged

to have been made by parol prior to execution of the lease.“

Reformation will be ordered where it is evident a. lease has omitted material

covenants through inadvertcnce of draftsman.“

§ 3. The different kinds of tenancies and their incidents.“ Tenancy for a

term or “from year to year or term to term—One who enters" under a lease for a

year, void because parol and to begin in futuro,“ or a tenant for a year holding

over," becomes a tenant from year to year. By holding over where tenancy was for

one month only, a month to month tenancy is established.“ Such a tenancy re

sults from accepting a month’s rent under a void lease."1 An oral lease of city

property has been held to operate as a lease from month to month."

Tenancy at will.—A tenant at will is one whose estate, commenced under agree

ment with the landlord, is determinable at the will of either party.“ Tenancy at

will may be established in a variety of ways. Thus the relation may be estab

lished by entry into possession with the consent of the landlord pending negotia

tions for a. formal lease ;“ by holding over by consent of landlord until personal

property can be removed f” by the payment and acceptance of a month’s rent un

der no agreement whatsoever ;“ by entry into possession under an agreement with

the landlord, void under the statute of frauds." The qwner must consent, mere

knowledge does not suflice." The payment of rent in fixed periods may change

it to a tenancy from year to year." A tenant at will enjoys control of the prem

ises the same as a tenant for a specified period.“ He is entitled to grass grown

on the premises, and may recover for destruction thereof while it is still standing.“1

Tenancy at sufiemnce.—A tenant at sufierance is one who, entering lawfully,

who held over did so on a new agreement. at Will. St. Louis, etc" R. O). 7. Hall {Ark}

Bon v. Fenlon, 84 N. Y. Supp. 858. v 74 3- W. 293.

48- Special provision in a. lease for aycar 5" can"! v- Robeflsi 140 (311- 154. 73

adverse to lessee, there being neither actual Pac- 313

payment of rent nor removal. will he held 55- Landsberg V

to run with the land after the expiration of “11011-1 94 N- W- 197

the term, there being continued possession. 56- va-Tl BTW"- V- Wallace. 88 Minn. 116.

Kennedy v. Iowa. sum Ins. Co., 119 Iowa, 29. Egg?! yd iwlitf: [G‘s] 46 S.kE. t'zoa.

, v o r on case ma es en
44‘ Dnschman v' mcmanemin' 6' N' J” ancy at will. Claimant under lessor held

Tivoli Brewing Co.

Law 337
' ' liable for taking crops without first regularly

714‘;- “xhgggns V- conrad' 24 KY' 1" R' “30' terminating tenancy. Goodwin v. Clover

[Mlnn.] 98 N. W, 322.

46- D'ldfllt‘e to Prove diameter or ten‘ 58. Agreement to pay for prior occupancy

ancy. Dixon v. Sllberblatt, 86 N. Y. Supp. it owner would let Mm remain does not

262. Evidence that tenant was merely hold- Show n, nor does the bringing of eject.

ing over under a monthly lease and not un

der :1 parol lease for a term held sufl‘lclent

for jury. Sorrells v, Goldberg [Tex. Civ.

App.] 78 S. W. 711.

47. Tenancy from year to year cannot be

predicated on void writing unless the al

leged tenant had possession or the right to

it. Seymour v. Warren, 86 App. Div, [N. Y.]

403.

48. Butts v. Fox, 98 Mo. App. 437.

49. Baltimore Dental Ass'n v. Fuller [Va.]

44 S. E. 771,

50. Baker v. Kenney [N. J. Law] 54 Atl.

526.

51. Bent v. Renken. 86 N. Y. Supp. 110.

52. Squire v. Ferd Helm Brewing Co., 90

Mo. Ann. 462.

53. “'illis v. Harrell [G:i.] 46 S, E. 794:

Nicholas v. Swift [6a.] 45 S. E. 708. In

Arkansas, after lapse of four months after

taking possession of land under verbal con

sent of owner, party still remains a. tenant

ment before time for such payment. Center

Creek Min, Co. v. Frankenstein [Mo.] 78 S.

W. 785.

59. In South Carolina, one holding over

after the termination of a parol lease for a

year, is a tenant at will. This may be chan

ged to a tenancy from year to year, where.

the entry having been under a void paro]

lease, the tenant pays the rent that accrues

after the year from the time he first entered.

Matthews v. Hipp, 66 S. C. 162. In West

Virginia, a party enteringr under an unsealed

lease for a term in excess of five years is a

tenant at will. Where, however, the rental

is paid periodically, he becomes a tenant

from year to year. An abandonment of the

premises in the latter case will not annul

the relation of landlord and tenant. A no

tice of intention to vacate is necessary. Ar

benz v. Finley. 52 W. Va. 476.

00. Kearines v; Cullen. 183 Mass. 298.

61. St. Louis, etc., R. Co. v. Hall [Ark]

74 S. W. 293.
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holds over after the termination of his lease."

Legally speaking, a tenant at sufferance is a wrong

He is not, therefore, entitled to notice to vacate."'1

may be made liable for rent.“

doer.

By statute, a. tenant at sufierance

§ 4. Rights and interests remaining in the landlord. A. Reversion.—-The

landlord is entitled to the residue of the estate left after the termination of the

leasehold period."

the freehold by a third party, even though the tenant be in possession.“

By reason of this interest, a landlord may sue for injury to

The duty

of the tenant to return the premises in good condition is elsewhere treated."

(§ 4) B. Right of re-entry and control.-—In the absence of express agree

ment,“ a. landlord may not re-enter and assume control for mere breach of cove

nant ; otherwise, for breach of a condition on which the lease depends.“ The right

of re-entry must be peaceably exercised.To
A provision for forfeiture for breach

of covenant is not exclusive of other remedies."1

(§ 4) C. Estoppel of tenant to deny title—A tenant is estopped to deny his

landlord’s title." Based on this doctrine, a declaration in trespass and ejectment

82. VVillls v. Harrell [6a.] 45 S. E. 794.

Rule held to apply where lessor dies during

year. “food v. Page, 24 R. I. 594. A stipu

lation in a. contract of sale between land

lord and tenant that the latter shall be re

movable as a. tenant at sufferance if he

fails to make stipulated payments does not

make the vendee a. tenant of the vendor.

Hill v. Sidie, 116 Wis. 602.

03. Martin v. Allen [Kan] 74 Pac. 249.

04. Willis v. Harrell [Ga.] 45 S. E. 794.

$5. Sittel v. Wright [C. C. A.] 122 Fed.

434. That the lease was illegal in no way

affects landlord's reversionary right. Id.

The “Curtis Act," as applied to the Indian

Territory: does not effect the obligation of a

white man as lessee to restore premises to

Indian lessor at termination of period. Fraer

v. \Vashington [C. C. A.] 126 Fed. 280. A

telegraph company as tenant on a rallroad's

right of way, under agreement by which rent

was paid and telegraph company placed un

der obligation to vacate at end of term ac

quires no equities thereby assisting it in

condemning the demised premises and pre

Venting reversion. Western Union Tel. Co.

v. Pa. R. Co., 120 Fed. 362.

68. Arnold v. Bennett, 92 Mo. App. 156.

67. See post. i 5 C.

68. “'here the lease makes provision for

re-entry for breach of covenant, upon breach

the re-entry may be without notice. Metro

politan Land Co. v. Manning, 98 Mo. App. 248.

In Vincent v. Crane [Mich.] 97 N. W. 34, sale

of produce held violation of covenant war

ranting re-entry where, under agreement.

sale was to be only upon mutual consent.

Where. however, the lease contains no such

provision, ejectment cannot be maintained,

the remedy in such case being an action for

damages. Ocean Grove Camp Meeting Ass'n

v. Sanders, 68 N. J'. Law, 631. A mortgagee

of a leasehold interest subsequently assigned

subject to his mortgage may pay rent and

taxes left unpaid by the assignee, and there

by prevent re-entry by lessor under a lease

providing for such re-entry in case of de

fault in payment of taxes. Dunlop v. James,

174 N. Y. 411. Damages suffered by lessor for

breach of covenant that upon lessec's bank<

ruptcy lessor might re-enter and recover loss

sustained by lack of a tenant, held not prov

able against bankrupt's estate. In re Shaffer,

124 Fed. 111. In Washington, under code.

7 Curr. Law, Vol. 2-43.

default by tenant where lease gives right of

re-entry therefor. right of forcible entry and

eviction not open to landlord. Spencer v.

Commercial Co., 30 Wash. 520, 71 Pac. 53.

69. Spencer v. Commercial Co.. 30 Wash.

520, 71 Pac. 53, where subletting without au—

thority held no ground for re-entry. Cali

fornia Civ. Code, 5 791, gives a. right of re

entry on default during term. Earl Orchard

Co. v. Fava, 138 Cal. 76. 70 Pac. 1073. In

Illinois, upon default not more than ten days'

notice of termination of tenancy need be giv

en. And although by the lease right of re

entry for default is not given, the right ex

ists by law. Drew v. Mosbarger, 104 Ill.

App. 685.

70. In California that a landlord has the

right to retake premises does not necessa

rily justify him in making forcible entry

thereon. Kerr v. O‘Keefe, 188 Cal. 415. 71

Fee, 447. Allegation that defendant “un

lawfully entered on the land and then and

there turned this plaintli! out of possession

thereof ' ' ' and ever since ' ' '

said defendants have held and still hold pos

session thereof" does not allege unlawful en

try and forcible detainer in one count. Id.

The term “liquidated damages" used in a

lease is not conclusive as to actual damages

suffered. Caesar v. Rublnson, 174 N. Y. 492.

71. Though a lease provides that lessor may

declare forfeiture for breach of covenant, the

lessor may waive forfeiture and proceed by

any other remedy open. Springer v. Chicago

Real Estate. L. & T. Co., 202 Ill. 17.

72. A tenant cannot show that his land

lord has failed to make improvements neces

sary to the validity of his title (Ellis v. Fitz

patrick [C. C. A.] 118 Fed. 430), or that, no

previous notice having been given. he him

self has acquired title by adverse possession

(Sittel v. VVrlght [C. C. A.] 122 Fed. 434), or

that he has attorned to another claiming a

paramount title (Wilson v. Lyons [Neb.] 94

N. W. 636). Compare Piper v. Cashell [C.

C. A.] 122 Fed. 614. See for further illustra

tion Ikard v. Minter [Ind. T.] 69 S. W. 852;

Turner v. Gillelnnd [Ind. T.] 76 S. W. 253‘.

Swift v. Dixon, 131 N. C. 42: Allen v. Hall

[Neb.] 92 N. W. 171: Adams v. Shirk [C. C. A.]

117 Fed. 801: Western Union Tel. Co. v. Pa.

R. Co., 120 Fed. 363; Jones v. Reilly, 174 N.

Y. 97. In Montana, the statutory provision

that when the relation of landlord and ten
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which states the existence of the relation of landlord and tenant is sufficient." He

does not hold adversely so as to obtain title by limitations“ until he repudiates the

tenancy." This rule obtains even though at the time of the execution of the lease

the tenant was in possession claiming title in himself," unless he was induced to

make the lease by fraud." A tenant cannot deny the landlord’s title by assail

ing the lease for want of authority in tenant’s agent to negotiate it.“ The estop

pcl of a tenant extends to his assignecs."

§ 5. Mutual rights and liabilities in dcmised premises. A. Occupation and

enjoyment.“—A covenant for quiet enjoyment may be implied from a demise,“

and either refusal to put the tenant into possession,82 or a wrongful eviction,“ is

a breach thereof. The extent of the landlord’s right of re-entry and how it must

ant has existed, the tenant's possession is l abandonment by and under no contract with

deemed that of the landlord until the explra- the tenant. Stewart v. Keener, 131 N. C.

tion of five years from termination of ten-, 486, “'hether a tenant's use of premises

fincy applies only When tenant is 1101(1ng constitutesnnulsance is for the jury. Louis

possession obtained under the lease. Talbott ville & N. Terminal Co. v. Jacobs, 109 Tenn.

v. Butte City Water Co. [Mont.] 73 Pac. 1111. 727.

It has been held that as a defense to an 80. With re _
action for rent, the tenant may show that occupy-183%,: f;:::s:eg? $2212213L2gé02‘2332

the landlord has parted with the title to the [Ma App'] 74 s_ W_ 150

premises, including right to rent after the '

transfer Alien v Hall [Neb] 92 N w 171 81' K’mhe" Bms- “Mel C°~ v- Phllbin

‘ ' ' ' ' ' [Nab-l 96 N- W- 487; Herpolsheimer v. Funke
One holding a tax certificate prior to his [web] 95 N W 688

tenancy may, upon becoming a tenant, notify ‘ ' ' ' '

his landlord that he will acquire a. tax deed 82‘ That another tenant held under fill!

it landlord falls to redeem. Although he ob- "81W barring delivery to lessee. does not

wins such deed' however. the presumption relieve lessor. Bernhard v. Curtis, 75 Conn.

that he is not denying his landlord‘s title ren- 4‘6- Rendering premises "mm for 00011133

ders it unnecessary that he he made a party tion by remodelling of same constitutes evic

defendant to an action to foreclose a mort- “on entitling tenant t0 damages That the

gage on the premises_ Brown v_ Atlanta Nah contractors violated landlord‘s instructions.

Bldg & Loan Ass'n [F]a_] 35 so. 403_ A where their conduct was within apparent

tenant may buy the title of his landlord at Scope 0! anthm‘lty and tenant had no notice

foreclosure sale. The fact of purchase and of or excess thereofi did not 1955811 landlord's

lease from Durchuser may. m such case. b... liability. Wusthoi‘l v. Schwartz, 32 Wash.

shown by subtenant as defense to action of 33“ 73 Pac' 407- the couri- hOldillg- fllSO- that

unlawful detainer' Mosmn v, smw_ 91 Ma payment of rent in advance did not consti

App_ 554_ The rule obtains‘ mg,» as between tute constructive acquiescence in acts of the

white men, citizens of the United States. in landlord

the Indian Territory. Ellis v. Fitzpatrick 83. A contract to lease will not be deemed

[C. C. A.) 118 Fed. 430. to have been broken from evidence of

73. Ayotte v. Johnson [13. 1.] 56 Atl. 110. breach from which no rational mind can in

74. A tenant cannot acquire title to land fer the fact to be established. Vogeler v.

by limitation as against one to whom he pays Devries [NHL] 56 At]. 782. A lessee from

for the use thereof. Slattery v. Slattery one having no title suffers no harm until he

[Iowa] 95 N. W. 201. be evicted or required to pay rent a second

75. The statute of limitations begins to time by the true owner. Sherman v. Spald

run upon repudiation by tenant of his ten- ing [Mlch.] 93 N, W. 613. It is a breach of

nncy. New York & Tex. Land Co. v. Dooley the lease for the lessor to enter and exclude

[Tex. Clv. App.] 77 S. W. 1030. While it is the lessees though it is professedly done to

the general rule that this estoppel continues protect him from injury to the premises.

until the tenant delivers possession (Sittel v. Waller v. Cockfleld, 111 La. --—, 35 80.

Wright [C. C. A.) 122 Fed. 434), it has been 778. In Texas, a distress warrant must be

held that where a tenant has brought home alleged to have been sued out "unjustly" as

to his landlord the tact of' his definite and well as "illegally" in order to enable ten

continued denial of his landlord‘s title, his ant to recover. Hurst v. Benson [Tex. Civ.

possession may be deemed adverse without App.] 71 S. W. 417. For eviction in accord

surrender of premises (Nei‘l v. Ryman, 100 ance with law, action for damages by tenant

Va. 621). against landlord will not lie. Juergen v. A]

70. Johnson v. Thrower, 117 Ga. 1007; Wll- legheny County, 204 Pa. 601. The term "evic

lis v. Harrell [Ga.] 45 S. E. 794. tion“ is now applied to any form of expul

77. Jones v. Reilly, 174 N. Y. 97. sion. Griesheimer v. Bothman, 105 Ill. App.

78. Sittel v. \Vrlght [C. C. A.] 122 Fed. 585. In North Dakota. for recovery of treble

434, damages for forcible ejectment, the entry

79. Adams v. Shirk [C. C. A.] 117 Fed. 801; must be with force, though not necessarily

Stewart v. Keener, 131 N, C. 486; Rowland applied. Wegncr v. Lubenow [N. D.] 96 N.

v. Dillingham, 83 App. Div. [N. Y.] 156. Title W. 442. In California, one who, though he

of town which leased street privileges. Owen has entered peaceably, turns out the party in

v. Brookport [Ill.] 69 N. E. 952. The rule possession by force. threats, or threatening

would not, of course, bar a denial of the conduct, is guilty of forcible entry. Kerr v.

landlord's title by one merely entering after O'Keele, 138 Cal. 415, 71 Pac. 44".
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be exercised is elsewhere treated.“

quiet enjoyment.“

Only eviction will breach the cerenaut for

Payment of rent is not necessarily prerequisite to the right

to quiet enjoyment."6 A tenant may treat an eviction from a portion of the prom

iscs as an eviction from the whole.“7 Acts of the landlord substantially impair

ing the enjoyment of the premises and causing the tenant to remove therefrom

amount to a. constructive eviction." The general measure of damages for eviction

or failure to give possession is the difierence between the value of the term and the

stipulated rental,"o but‘special damages may be awarded"0 if pleaded.“1

eviction be partial, damages therefrom may be set off against rent.“2

If the

A lease of

part of a building impliedly covers right to use whatever is reasonably necessary to

84. See ante, 5 4B.

85. Greenwood v. Wetterau, 84 N. Y. Supp.

287. A foreclosure sale of the premises does

not breach the covenant of quiet enjoyment

until the purchaser receives his deed. Mason

v. Lenderoth, 84 N. Y. Supp. 740. It will be

presumed that the sale contained the usual

direction that the purchaser be let into pos

session on production of his deed. and the

tenant must show when the deed was deliv

ered. Id. Modification of injunction against

tearing down building held erroneous as

leaving to lessor to do what he thought

proper. Benedict v. international Banking

Corp., 88 App. Div. [N. Y.] 488_

88. Under a. lease providing for payment

of rent monthly in advance and for re-entry

for default, the payment construed to be a

condition subsequent to right of quiet en

joyment. Hence to recover for wrongful evic

tion allegation of payment was not necessary,

Spencer v. Commercial Co.. 30 Wash. 620, 71

Pac. 63.

87. Anderson v. Winton. 136 Ala. 422.

88. Physical expulsion is not necessary.

Acts destroying comfort and safety suflice.

Dennick v. Ekdahl, 102 Ill. App. 199. Evi

dence of constructive eviction by bad odors

held too vague. Dlehl v. Watson. 89 App.

Div. [N. Y.] 445. Evidence of insufficient

heat and removal sh0uld go to Jury on issue

of constructive eviction by breach of cove

nant to heat. Butler v. Newhouse, 85 N. Y.

Supp. 373. Eviction after the filing of les

sor's estate in bankruptcy is not ground for

action for damages for failure to observe

covenant for quiet enjoyment by lessee

against bankrupt estate. In re Pennewell

[C. C. A.] 119 Fed. 139. There cannot be a

constructive eviction without an abandon

ment of the premises. Greenwood v. Wet

terau, 84 N. Y. Supp. 287: Hirsch v, Olmes

dahl. 38 Misc. [N. Y.] 757. Letting other

parts of the premises for a noisy business

will not, where the tenant remains in pos

session. Greenwood v. Wetterau. 84 N. Y.

Supp. 287.

80. The measure of damages for failure to

give possession is the difference between the

reserved rent and the rental value. Evidence

of rent paid by lessee for other premises is

incompetent. Bosenblum v. Riley, 84 N. Y.

Supp. 884. Tenant not putiinto possession

may recover difference between rental value

and rent reserved and also special damages

which are natural but not necessary conse

quences of breach. Williamson v. Stevens,

84 App. Div. [N. Y.] 618. The lease having

been for “telephone call booths" it is not

provable on the special damages alleged that

a very high profit would have accrued from

the patronage of curb brokers of which pat

ronage the lessor had not been informed.

Williamson v. Stevens, 84 App. Div. [N. Y.]

518. A distress? warrant made part of land

lord‘s pleadings need not be introduced in

evidence by tenant in counterclaim for dam

ages for its service. Hurst v. Benson [Tex.

Civ. App.] 71 S, W. 417. An optional renewal

period cannot be included in the time for

which a tenant may recover upon being dis

possessed prior to the commencement of such

period or the exercise of the option. Jackson

v. Doll, 109 La. 230.

90. Scottish-American Mortg. Co. v. Tay

lor [Tex. Civ. App.] 74 S. W. 564; Gross v.

Heckert [Wis.] 97 N. W. 962: Bernhard v.

Curtis, 75 Conn. 476. where lessee was held

:ntitled to loss occasioned by reserving goods

for use in store, purchase of fixtures, etc., as

special damages. Lessees of a cotton gin may

recover what they would have earned during

the remainder of the term (\Valler v. Cock

field. 111 La. ——-, 35 So. 778), and where the

eviction is tortious exemplary damages have

been given (Id.). A lessor failing to deliver

promises after payment of first installment

of rent is properly chargeable with costs

in suit by lessee to recover money paid. De

lulse v. Long Island R. Co.. 174 N. Y. 516. In

ascertaining damages resulting from dispos

session, net income of business prior thereto

may be shown. Gildersleeve v. Overstolz, 90

Mo. App. 518. Value of services in breaking

land and mowing weeds prior to breach, and

of services in removing corn thereafter made

necessary by the breach. not recoverable.

Rogers v. MeGuftey [Tex. Civ. App.] 75 S. W.

817. For breach by landlord of lease provid

ing for delivery of one-half of crops as

rental. measure of damages held to be rea

sonable market value of one half crop less

amount tenant earned or could reasonably

have earned after breach. Rogers v. Mc

Gui’fey [Tex.] 74 S. W. 753: Id. [Tex. Civ.

App.] 75 S. W. 817. In tenant's counterclaim

for damages for service of distress warrant.

tenant may not show landlord's reputation

for honesty and fair dealing to be bad. Hurst

Benson [Tex. Civ. App.] 71 S. W. 417.

ill. In order that special damages may be

recovered. they must be alleged. Drischman

v. McManemin, 68 N. J. Law. 337. In order

that the damage so suffered may be awarded

or deducted from rent otherwise due, the

amount or the damage must be definitely

pleaded and proven. Riggs v. Gray [Tex.

Civ, App.] 72 S. W. 101; Murphy v. Century

Bldg. Co., 90 Mo. App. 621.

92. Herpolsheimer v. Funke [Neb.] 95 N.

W. 688: Kitchen Bros. Hotel Co. v. Phllbin

[Neb.] 96 N. W. 487.
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the enjoynent thereof.“ Since the maintenance of a nuisance is against public

policy, an agreement of a. landlord to insure quiet enjoyment, though the tenant

maintain a nuisance on the premises, is void as against public policy.“

(§ 5) B. Assignment and subletting.--1n the absence of provision in regard

thereto, the right of tenant to sublet is implied. Where, however, the lease pro

hibits subleiting except upon express consent of lessor, burden to establish such

consent rests on lessee,” and is liable in damages if he sublet without it.“ A cove—

nant against assignment of lease without lessor’s consent is inapplicable to a case

in which assignee takes by operation of law.‘" The sublessee is entitled to posses

sion,” and his right. cannot be impaired by surrender by the lessee” or re-entry

by lessor,‘ but where the lessor’s consent was on condition, the sublessec takes sub

ject thereto.z An assignee is liable to the lessor.8 A definite contract of sub

letting should be shown; thus, the grant of privilege to an employe to use a. house

on the premises,‘ or the e'htry into contract by the tenant to pay another a salary

and to allow him in addition a portion of the profits for managing the estate,5 does

93. Kitchen Bros. Hotel Co. v.

[Neb.] 96 N. W. 487. Illustrations:

of a building includes its adjuncts, as steps

leading thereto. Kearines v. Cullen, 183

Mass. 298. In a lease of rooms in an oflice

building, right to use of contiguous water

closets. wash basins therein, elevators, hall

ways, stairs and entrances is implied. Hall

v, Irwin, 78 App. Div. [N. Y.] 107. Use 0!

door and hallway is implied in a. lease of a.

ground-floor room of a hotel by a. ticket

broker. Kitchen Bros. Hotel Co. v. Philbin

[Neb.] 96 N. W. 487. A lease 0! a. second

story apart naturally carries with it right to

enjoyment of air and light. Stevens v. Salo

mon, 39 Misc. [N. Y.] 159. A lease of city

premises. described by street and number,

carries with it the right to the use of yards

and appurtenances to the building. Snook 8:

A. Furniture Co. v. Steiner, 117 Ga. 363. A

questionable right to use leased land for cer

tain purposes without accounting may be

come established by waiver of landlord of

right to object. Swift v. Occidental M. & P.

Co. [011.] 74 Fee. 700. A lease of lots for

in extended period to a summering associa—

tion, with display of plat showing streets

giving access to the lots, constitutes 11 dedi

cation of the use of the streets to the lessees.

This use may not, however. be exclusive.

Thousand Island Park Ass‘n v. Tucker, 173

N. Y. 203. One suing his lessor for purpose of

establishing- his right of way may in certain

cases, where defendant dies during suit after

conveying premises to another.

grantee made party defendant. Stolts v.

Tuska, 83 App. Div. [N. Y.] 426. The leasing

of property subject to regulations to be made

by lessor does not authorize lessor to make

unreasonable regulations. Thousand Island

Park Ass'n v. Tucker, 173 N. Y. 203. That

prospector may burn oil produced on claim,

held. in no way tending to prove right of les

see so to do. Swift v. Occidental M. & P. CD.

[Cal.] 74 Fee. 700.

94. Lebanon C. d: I. Co. v. Faulkner, 25

Ky. L. R. 1037, 76 S. W. 1083: Louisville S;

N. Terminal Co. v. Jacobs. 109 Tenn. 727.

95. Simpson v. )loorhefid [N. J. Eq.] 56

Atl. $87; Zeigler v. Liehten, 205 Pa. 104;

Berrchill v. Henley, 89 Minn. 444: Springer

v. Chicago Real Estate. L. & T. Co.. 202 Ill.

)7. Prohibition to sublet is not necessarily

deducible from prohibition to assign a. lease.

have the .

Philbin Moore v. Guardian Trust Co. [Mo.]. 73 S. W.

A lease . 143. That at the time of executing lease.

both parties intended that lessee should rc—

cupy, does not prevent lessees from sub'et

ting, the lease authorizing such action or

part of lessees. Id. A sublessee cannot re

cover from lessee for false representations

as to his right to sublease, where provision

against subletting is a. mere covenant, since

in such case lease is not avoided by the sub

letting. In re Pennewell [C. C. A.] 119 Fed.

139. Lease for a year with privilege to re

new from year to year for five years is for

more than two years and is assignable with

rrut written consent [Rev. St. 1899. § 4107].

Jones v. Kansas City Board 0! Trade [‘Mo.

App.] 78 S. W. 843. Contra it seems is Jones

v. Hamm IMO. App.) 74 S. W. 150. In Texas

by Rev. St. 1895, art. 3250, assignment can

not be made without consent of the lessor.

\cquieseence and acceptance of rent from

the assignee however implies consent. Wil

ggy Lodge v. Paris [Tex. Civ. App] 73 S. W.

90. Breach of covenant not to sublet for

hazardous business renders the tenant lia

ble for additional insurance premium. Roul

aine v. Simpson. 84 N. Y. Supp. 875. Re

ceiving rent after breach of covenant not

to sublet for hazardous business does not

waive right to damages therefrom. Id.

97. In re Bush, 126 Fed. 878.

as, It possession be withheld both general

and special damages for such withholding

may be recovered. Gricsheimer v. Bothman,

105 Ill. App. 585. Where the general dam

ages are held constituted by the difference

between the value of the term and the rent

al unpaid. Id.

on. Oshinsky v. Greenberg, 39 Misc. [N.

Y.] 312.

1. By an assignment of a lease. by lessee,

lessee is precluded from re-entry against the

wishes of his nssiguee. Simpson v. Moor

head [N. J‘. Eq.] 56 Atl. 887.

2. Subsequent assignment to another did

not release him therefrom. Springer v. Chl

cago Real Estate, L. & T. Co., 202 Ill. 17.

3. Mead v. Madden, 85 App. Div. [N. Y.]

10.

4, Vincent v, Crane [Mich] 97 N. W. 34.

5. Markowitz v. Greenwail Theatrical Cir

cuit Co. [Tex. Civ. App.) 75 S. “T. 74.
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not constitute a subletting.o So, also, an assignment of a lease absolute on its face

may be shown by parol to be in effect a. transfer as collateral security only.‘ A

sale at foreclosure is not an assignment.8 The presumption that one in possession

of leased premises, occupying after lessee without knowledge of lessor, has taken an

assignment of the lease, may be overcome by a showing that occupant is a sub

tenant or licensee of lessee.‘ Though a sublease be voidable either as executed

without authority or for failure to comply with the statute of frauds, it may be

validated by estoppel.1° The lessor’s assignee may be held liable for charges pre

viously incurred by the tenant.11 A purchaser from the landlord assumes the lat

ter’s status toward the tenant." The eifect of assignment on rights and liabilities

as to rent is elsewhere treated.“ Between a lessor and sublessee there exists neither

privity of contract nor estate.“ Privity of contract may be established, however,

by attornment of sublessee to lessor.“

(§ 5) 0. Repairs and improvements—No implied contract exists on part

of landlord to make repairs," and accordingly he cannot be charged with repairs"

or betterments made by the tenant." But statutes in some states require the lessor

to keep the premises in habitable repair,“ and if in such case, lessor refuses to make

repairs reasonably necessary, they may be made by lessee and charged to lessor,"o but

such failure does not terminate the lemse.’1 A lessor may, of course, bind him

self to make repairs,22 and if he fails to comply with his covenant, the tenant may

6. A proposed assignment of lease and a Kearines v. Cullen, 183 Mass. 298; Goldberg

proposed acceptance thereof do not sub- v. Besdine. 76 App. Div. [N. Y.] 451. Nor is

slanilate allegation of a written assignment. there an implied contract that landlord will

Landt v. McCullough [111.] 69 N. E. 107. make repairs called for by public ofllcer.

7. Gross v. Heckert [\VisJ 97 N. W. 952. Pratt v. Grafton Elec. Co.. 182 Mass. 180.

Where a lessee of. a. three-story building as- The duty of providing a fire escape required

signed the lease. taking back from his as- by statute, however. rests upon the landlord.

signee a lease of the two upper floors, and not upon the tenant in possession. Carrigan

thereafter the lessee made agreement that v. Stillwell, 97 Me. 247.

assignee might use second story until he, the 17. Riggs v. Gray [Tex. Civ. App.] 72 S.

lessee. needed it, at a specified rental. the W. 101; Thomas v. Conrad, 24 Ky. L. R.

lessee was deemed assignee's landlord as to 1630. 71 S. W. 908. Where the question is

the second story. there being no merger of definitely provided for by the lease, it can

assignce's estate in the second floor in his not, of course, be submitted to the Jury.

estate under the assignment of the lease. Marshall v. I—Iarber [Iowa] 91 N. W. 774.

Tolsmn v. Adair [Wash] 78 Fee. 347. 18. Hart v. Hart. 117 Wis. 639.

8. Dunlop v. Mulry, 86 App. Div. [N. Y.] 18. Jackson v. Doll, 109 La. 230; Aikin v.

498. Perry [Ga.] 46 S. E. 93. A Sewer connection

0. Washington Real Estate Co. v. Roger is rather an improvement than a repair and

Williams Silver Co. [R I.) 56 Atl. 686. a dwelling may be fit for habitation although

10. Wildey 140686 V- P3115 [TEL Civ. ADP-1 through lack of sewer connection the cellar

73 S. W. 69; Springer v. Chicago Real ES- contains water. Torreson v. Walla, 11 N. D.

tate, L. & T. (30., 102 Ill. App. 294; Baker v. 481. Where the law obligates landlord to

J. Maier & Zobelein Brewery, 140 Cal. 540. repair, whether or not he agreed with a.

Assignee who went into possession cannot third person to make repairs in no way at

plead that in bankruptcy proceedings it was fects his liability for failure so to do. .\ikin

held that assignment was void as in contem— v. Perry [Ga.] 46 S. E. 93; Wagner v. “'eli

platlon of bankruptcy. Mead v. Madden, 85 ing, 84 N. Y. Supp. 979.

App. Div. [N. Y.] 10. - 20. Thompson v. Clemens, 96 Md. 196, 60

11. Held liable for gas and water charges L. R. A. 580.

by a tenant in possession who by agreement ' 21. A covenant to repair in case of injury

was to attorn. HObBOII V- Silva, 137 Cal- XIX. or destruction is independent, and i‘:.ilure to

70 Pac. 619. comply therewith does not release tenant

12. And as such is barred from securing from rent. Tenant may in such case either

3- 20ml title. upon finding his original Utle sue directly for damages, or recoup himself

defective. and attempting-t0 BVlch his tenant thereer when action for rent is instituted.

thereunder. Iowa Sav. Bank v. Frink [Neb.] .\rbgnz v_ Exley, 52 w_ vi; 476.

92 N. W. 916. 22. Promise or landlord to repair made

13. See Post, 5 8. to tenant after exvcution of lease and oc

14- MCI-301mm V- MaY- 96 MO. ADD. 236- cupation by tenant is void for want of con

Where the Missouri court holds, in conse- sideration. Gavan v. Norcross. 117 Ga. 366:

quence of rule stated, that lessor cannot re- Whitehead v. Comstock [R. 1.] 56 Atl. 446.

cover rent from suhlcssee after accepting in itself alone, the striking out of the Words

Emmi-‘40” from lessee» "and external" from a. clause in a. lease pro

15. McDonald V. Ma]. 96 MO- AM). 286. vidlng that tenant "should make any and all

16. Torreson v. Walla 11 N. D. 481; repairs. internal and external“ does not cre
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recoup loss therefrom.“ The lessee cannot recover, however, where the lessor has

acted with reasonable promptness upon discovering the defect.“ Though a land

lord is under obligation to repair, he need not make good patent defects existing at

time of leasing and of which both parties were cognizant." An obligation to re—

pair cannot be construed as an obligation to rebuild in case of destruction,” nor

will an agreement that rent shall cease upon the destruction of a building leased

obligate lessor to rebuild."

_ case premises are destroyed.“

and prevent deterioration.

A landlord may, of course, bind himself to rebuild in

A tenant may, also, bind himself to make repairs

In such case, the cause rendering performance neces

sary is immaterial. And if he fails to perform, the landlord may have the repairs

made and charged to tenant."

(§ 5) D. Insurance and taxes—A lessee does not impliedly contract to keep

premises insured nor to pay for insurance placed thereon.“ Permitting insurance

to lapse does not constitute breach of a covenant in a lease to have insurance

written.“1

A lessee does not impliedly contract to pay taxes.'32 Where the lease contains

a covenant that lessee shall pay taxes, the same will be deemed assumed as part

of the rent."

ate a covenant on part of landlord to make

external repairs. Castagnette v. Nicchia, 76

App. Div. [N. Y.] 971. The word "exterior"

as applied to a. hotel and used in a lease in

specifying by whom repairs are to be made,

covers a partly covered wooden platform or

sidewalk from the exterior wall to a rail

road platform, used as means of ingress. and

for a. refreshment pavilion. May v. Ennis.

78 App. Div. [N. Y.] 552. Where agreement

is made that the expense of repairs shall be

borne equally by landlord and tenant. a fur

ther provision that repairs desired by either

shall be submitted to the other may be

waived by tenant. either directly or by acts

indicative of such intent. Parker v. Brown

House Co.. 117 G11. 1013.

23. Lincoln Trust Co. v. Nathan, 176 Mo.

32; Thompson v. Clemens. 96 Md. 196, 60 L.

R. A. 680; Gillick v. Jackson. 40 Misc. [N. Y.]

627; Schenk v. Forrester [Mo. App.] 77 S.

W. 332. Anticipated profits of business are

not recoverable in action for breach of cove

nant to repair. The measure of damages is

the difference in rental value with and with

out repairs. Godfrey v. India Wharf Brew

ing Co.. 87 App. Div. [N. Y.] 123.

24. Forrest v. Buchanan. 203 Pa. 454.

Agreement of landlord to repair a. portion

of premises may be construed to apply only

to that part to which tenant made objection.

Roberts v. Cotty [Mo. App.] 74 S. W. 886.

Landlord must prove that performance of

covenant was prevented by tenant. Marx v.

Marvin, 85 N. Y. Supp. 376. Non-perform

ance of covenant to repair by a certain date

is not excused by attempts to perform in a.

reasonable time. Id.

25. Aikin v. Perry [611.] 46 S. E. 93.

20. Jackson v. Doll, 109 La. 230.

27. Gavan v. Norcross. 117 Ga. 356.

28. In such case. using twice the time

necessary is not a re-building withln' rea

sonable time. Lincoln Trust Co. v. Nathan,

175 Mo. :22. “'here landlord covenants to re

build. and tenants covenant to pay rent dur

ing period of rebuilding in case of destruc

tion by fire, landlord need not pay over in

An ordinary covenant to pay taxes does not obligate lessee to pay

the taxes levied on the rental which he himself pays to the lessor.“ A covenant

surance received though he falls to rebuild.

Id.

20. Barnhart v. Boyce, 102 Ill. App. 172. A

remainderman holding at will cannot after

surrender recover for improvements in the

absence of a contract. Guthrie v. Guthrie.

25 Ky. L. R. 1701, 78 S. W. 474. A covenant

by tenant to repair does not extend to an

elevator of ,which the landlord retains con

trol. Building leased "with elevator serv

ice." Wagner v. \‘l'elling. 84 N. Y. Supp. 979.

A covenant to keep premises in as good con

dition as when taken is not satisfied by keep

ing same in a condition usual with ordinarily

prudent owners. Vincent v. Crane [Mich.] 97

N. W. 34. So. also. by such provision, worth

less rubbish may not be left in premises.

Boardman v. Howard [Minn.] 96 N. W. 84.

In an action for failure to return premises

in as good condition as when received. wear

and tear excepted. difference in value when

received and when delivered, wear and tear

excepted, may be shown by cost of rebuild

ing destroyed improvements, the difference

between the value of the same new and in

the condition in which they should have been

when premises were delivered being esti

mated. Daggett v. Webb [Tex. Civ. App.) 70

S. W. 457. By acceptance of‘ premises and

cancellation of the lease a landlord waives

right to claim damages for failure of lessee

to fully observe terms of the lease. Geddls

v. Folliett [8. D.] 94 N. W. 431.

710. Hart v. Hart. 117 “’is. 639.

81. Johnson v. Kindred State Bank [N. D.]

96 N. W. 588.

32. Hart v. Hart. 117 Wis. 639.

33. Knight v. Omhard. 92 Mo. App. 466.

34. \Voodrui'f v. Oswego Starch Factory

[N. Y.] 68 N. E. 994. Rents reserved and the

land earning the same are not regarded as

the same property right with reference to

taxation. Id. In Alabama. lease granting to

lessee right to go upon the landI box pine

trees and remove crude turpentine, does not

create a. “separate and special interest" in

the land taxable under Code PTO":.=.lOY‘IS.

iAshe Carson Co. v. State [Ala.] 85 So. .18.
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to pay taxes promptly when due is broken by failure to pay until some time after

due. That payment is made before imposition of penalty does not alter the rule!:

(§ 5) 'E'. Injuries from defects and dangerous condition. To tenant or his

servant—The relation between landlord and tenant is purely contractual. In the

absence of express provision otherwise, the tenant takes the premises as he finds

them, and if by reason of defects then existing or subsequently arising, the tenant

suffers loss, he cannot hold the landlord liable therefor.“ That the defects were

known to the landlord and could not be known to the tenant by the exercise of

ordinary diligence does not alter the rule.” If the landlord is by statute or cove

nant bound to make repairs,38 he is liable for damages resulting from his failure to

do so.” It is to be carefully observed that the want of implied obligation of the

landlord to make repairs applies only to that part of the premises over which

the tenant assumes control. For damage occasioned by defects in a portion oi

the building over which the landlord retains control, as a hallway used by all ten—

ants in' common. the landlord may be held.“ Though the landlord is under obliga

tion to repair, however, for injury caused by wanton exposure of his property.

the tenant cannot recover,“ and notice from the tenant of the defects is some

85. Metropolitan Land Co. v. Manning. 98

.\10. App. 248.

$6. Shinkle v. Berney. 68 Ohio St. 328;

Kearincs v. Cullen. 183 Mass. 298: Sherman

v. Ludin, 79 App. Div. [N. Y.] 37. In absence

of provision otherwise. a landlord is liable to

his tenant only for acts of misfeasance.

Roberts v. Cotty (Mo. App.] 74 S. W. 886.

Landlord not liable for injuries to tenant's

wife suffered by reason of defect in floor ex

isting at time of letting. Borggard v. Gale,

205 Ill. 511. A landlord, not having cove

nanted for repairs. is not liable for damages

for defective condition of premises occasion

ed to licensee of tenant. Brady v. Klein

[Mich.] 95 N. W. 657. A lessor is not liable

for injury caused to a. tenant by commission

of nuisance by an independent contractor

employed in remodelling the building. the

lessor having reserved no right of control

and the work not being dangerous in itself.

Dzolss v. Jarmulowsky, 81 App. Div. [N. Y.]

D .

87. Franklin v. Tracy [Ky.] 77 8. W. 1113;

Bullock, etc., Elec. Co. v. Coleman, 136 Ala.

610. Where landlord admits knowledge of

defects. tenant is not prejudiced by exclu

sion of evidence showing such knowledge.

Aikin v. Perry [Ga.] 46 S. E. 93. A lessor is

not rendered liable for injuries to employe

of lessee under an allegation that lessor

knew or by exercise of reasonable care could

have known of defect causing injury at the

time of‘ the leasing. King v. Creekmore

[Ky.] 77 S. W. 689. The employe of a ten

ant having full possession and covenanting

to repair cannot recover against the landlord

for personal injuries from defects. Leuux v.

New York, 87 App. Div. [1“ Y.] 398.

38. See ante. § 5 C.

89. The neglect of a. landlord in failing to

remedy occurring defects will be measured

from ~.hc time such defects began. not from

the time they reached the danger point. Hoag

w. Wllliamsburgh Sav. Bank, 75 App. Div. [N.

Y.] 306. An agreement by a landlord to

luppiy the dwelling with water does not

render him liable for damage suffered by

tenant through escape of water and forma

tion of ice. due to defect in the pipes. White—

head v. Comstock & Co. [3. 1.] 56 Atl. HG.

Liability of landlord for injury to health

caused by misrepresentations of agent as to

plumbing. see Clogston v. Martin. 182 Mass.

469. A tenant suffering damage by reason

of defect in premises. landlord being under

obligation to keep in repair, must show dam

age received after contract of leasing made

with landlord under whom he is now holding.

Aikin v. Perry [Ga.] 48 S. E. 93. Recovery

by a tenant for injury suffered by reason

of failure of landlord to make repairs as

covenanted requires allegation of personal

neglect by landlord. Allegation of neglect

merely incident to breach of contract is in

sufficient. Frank v. Mandel, 76 App. Div.

[N. Y.] 413. Failure of landlord to comply

with a. statute requiring certain precautions

against injury to tenants is competent.

though not conclusive, evidence of negli

gence. Ziegler v. Brennan. 75 App. Div. [N.

Y.] 584. One bound by a lease to furnish

elevator service cannot relieve himself from

liability for personal injuries by delegating

the duty to an independent contractor. Wag

ner v. Welling, 84 N. Y. Supp. 979.

40. Hoag v. Williamsburgh Sav. Bank. 75

App. Div. [N. Y.] 306; La. Plants v. La Zear

[Ind. App.] 68 N. E. 312. A drain pipe run

ning from the roof through the cellar into

the sewer is not demised to the tenant of

the cellar but the landlord is liable for de

fects therein. Levine v. Baldwin. 87 App.

Div. [N. Y.] 150. Lease requiring tenant of

part of building to make such repairs as

were necessitated by acts of the lessee' or

necessary to keep property in good condi

tion does not require him to repair defects

not caused by him in drain pipe from roof.

Id. Ordinary care requires protection of ten

ant from acts of other tenants making,r con

ditions unsafe. Wesener v. Smith, 89 App.

Div. [N. Y.] 211. Contributory negligence of

tenant who fell over obstruction in back

yard held for the jury. Id.

41. Goldberg v. Besdlne, 76 App. Div. [N.

Y.] 451; Alkin v. Perry [Ga.] 46 S. E. 93.
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times required.‘2

as obtain in other actions for damages.‘8

The issue of negligence is determined on the same considerations

To stranger.—For injury to a stranger occasioned by defects arising after the

leasing and complete relinquishment of control by the landlord, the tenant, and

the tenant only, can be held,“ and the same rule makes a subtenant- alone an

swerable for injuries resulting during his possession,“ but for injury by a defect

en'sting and known to the landlord at the time of leasing, he is liable,“ and he

is liable also for injury from defects in any portion of the building over which

he retains control." This liability of the landlord to a stranger has been limited,

however, to those cases in which the defect amounts to a public nuisance.“

(§ 5) F. Emblements and fixtures—A tenant has ordinarily the right to re

move emblements,“ except in case of a leasing 0n shares by which the title to the

crops is in the landlord.“0 A mere trespasser cannot claim a tenant’s right to har

vest a crop he has planted.“

43. The tenant is not entitled to recover

damages if he did not give the written no

tice of defects required by the lease. Stern

berg v. Burke, 84 N. Y. Supp. 862.

43. Report to landlord of leakage, inspec

tion by him, and appearance of pipe showing

defect of considerable duration held to sus

tain finding of negligence. Levine v. Bald

win, 87 App. Div. [N. Y.] 150. Allegations of

existing condition of premises “so as to make

it dangerous." held sufficient statement of

negligence. Wesener v. Smith, 89 App. Div.

[N. Y.] 211. Evidence of debris hidden by

grass along path, and of such condition tor

several months held to prove negligence.

Id. Verdict held against weight of evidence

on matter of damages. Nieland v. Mahnken,

89 App. Div. [N. Y.] 463. In an action

against lessor and lessee of an oil and gas

lease for injury caused by negligence of 1e5<

see. the question of negligence as framed by

the pleadings should be submitted to the

jury. Langabaugh v. Anderson [Ohio] 67 N.

E. 286.

44. King v. Creekmore [Ky.] 77 S. W.

689; Langabaugh v. Anderson [Ohio] 67 N.

E. 286; Atwill v. Blatz [Wis] 95 N. W. 99.

A guest of a tenant stands in no better posi

tion to recover for injury suffered by tail

ure of landlord to make repairs as agreed

than does the tenant. Frank v. Mandel, 76

App. Div. [N. Y.] 413. Guarantors of per

formance by lessee oi! the usual covenants

are not liable for injuries to stranger by

falling through cellar door in public side

walk. Fehlhauer v. St. Louis [Mo.] 77 S. W.

843. As between a. market company lessor

and third persons, the maxim qui tacit per

alium tacit per se applies, rendering the

market company liable for negligence of the

lessees of its stalls for failure to keep aisles

in proper condition. Wash. Market Co. v.

Ciagett. 19 App. D. C. 12. Defense to an

action against a landlord by a stranger for

recovery of damages suffered by an object

flying from landlord's building that premises

had been leased for term of years, landlord

having no control thereover, that building

had been constructed by competent archi

tects and artisans. and defendant relied

wholly upon them. that the accident was

due to negligence of plaintiff and was caused

by a. vis major, in that a hurricane caused

unseatlng of object, held not demurrable.

Uggla v. Brokaw, 77 App. Div. [N. Y.] 310.

s

45. Walter v. Dennehy, 93 Mo. App. 7.

46. Barrett v. Lake Ontario Beach Imp.

Co.. 174 N. Y. 310; Waterliouse v. Schlitz

Brew. Co. [3. D.] 94 N. W. 587; Matthews v.

New York. 78 App. Div. [N. Y.] 422; Stoetzele

v. Swearingen, 90 Mo. App. 688: Isham v.

Broderick, 89 Minn. 397; Carrigan v. Still

well, 97 Me. 247. For injury to a third party

arising from a. defect in sidewalk in front of

premises existing at time of lease, landlord

may be held. Kirchner v. Smith [Pa.] 56

Atl. 947.

47. May v. Ennis, 78 App. Div. [N. Y.]

552. One having leased a portion of prem

ises. he occupying the remainder. placing gas

pipes in the building solely for his own

benefit, must use ordinary and reasonable

care to see that the portion leased is not

injured by the escape of gas from such pipes.

The tenant in such case does not assume the

risk of escape of gas. Indianapolis Abattoir

Co. v. Temperly, 159 Ind. 651. Repair of a

defective portion of a building, after injury

to tenant by reason thereof. by an agent of

landlord, is not admission of control 01! the

detective portion unless agent acted under

landlord's instructions, nor is voluntary re

pair an admission of liability for detect.

Kearines v. Cullen. 183 Mass~ 298. A land

lord warranting security of fence is not on

titled to notice of defect therein as condition

precedent to his liability for damages which

tenant is required to pay a third party by

his cattle escaping by reason of such detect.

Schenk v. Forrester [Mo. App.] '77 S. XV. 332.

48. Brady v. Klein [Mich.] 95 N. V7. 557;

Fehlhauer v. St. Louis [Mo.] 77 S. “X 843.

49. A tenant under an oral lease is en

titled to produce planted and grown by him

prior to sale of the land. Simanck v. Ne

metz [Wis.] 97 N. W. 508. In Missouri, a

tenant from year to year ov'ns a growing

crop of clover, under a contract with the

landlord therefor, as against one purclinsin;_-~

the land after the time for giving the 60

days' notice of termination of tenancy has

passed. Herman v. Cargill [Mm App.] 73 S.

\V. 1101; Whorley v. Karper, 20 Pa. Super.

Ct. 347.

50. Where the landlord is to receive one

hali‘. the crop title is in him (Northness v.

l-Iiliestad, 87 Minn. 304); but where he is to

receive one-half the "income." title to the

crops is in the tenant (Rowlands \'. Voech

ting, 115 Wis. 352). Title held to be in land
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Manure made in the ordinary course of husbandry belongs to the landlord,

but that from cattle kept for purposes other than agriculture and fed with pur

chased food belongs to the tenant.“2 .

Fixtures of a movable character or as to which a right of remOval is reserved

may be removed by the tenant,” during the tenancy.“ By failure to make pro

vision in regard thereto at the time of renewal of a lease, a tenant is barred from

removing fixtures placed by him during‘the original term.“ A grantee without

notice takes free of an oral agreement for removal of an improvement.“ The land

lord may recover for unlawful removal of fixtures in unlawful (letainer as for

waste." The courts do not favor forfeitures, however, and will show leniency

toward tenant.“8 By acceptance of premises while subtenant is in possession, land

lord is afiected with notice of right of subtenant to remove fixtures stipulated

for by sublease.‘0 A tenant is entitled to a reasonable time after the expiration

of the lease to remove his personal property not in the nature of fixtures.60

§ 6. Rent and the payment thereof.-—Rent is a sum of money or other con

sideration issuing out of the property and payable periodically.“ An agreement

to pay rent may be invalidated by fraud of the lessor,62 but occupation by the ten

ant waives the fraud.“ It is not incumbent on landlord to demand rent before

due.“ A deposit subject to forfeiture as liquidated damages, for breach may be

required ;“ and the lessee cannot have it applied to arrears of rent.Ga A lease fix

ing the rent at a stated sum “for the first three years, from” a stated date to one

three years thence, cannot be varied by parol proof that the rent was to be at the

rate of said sum per year.“ _ Advance payment of rent for the last two months

of the term cannot be recovered back where the tenant was dispossessed for non

payment of rent for preceding months.“3

title to the property.

however be reserved.”

lord until division.

11'! Wis. 620.

61. Wadge v. Kittieson [N. D.] 97 N. W.

856.

52. Rule of apportionment suggested.

Nason v. Tobey. 182 Mass. 314.

53. See Fixtures.

54. If not removed during tenancy the fix

tures become forfeited to the landlord.

Smith v. Boyle [Nob] 92 N. \V. 1018. By

special provision tenant may be allowed cer

tain time after the expiration of the term

in which to remove fixtures. Brown v. Ward,

119 Iowa. 604. By urging a tenant, at time

of making of lease, to buy fixtures placed by

preceding tenant, landlord is estnpped to

claim the fixtures as part of the realty. Mor

rison v. Sohn. 90 Mo. App. 76.

55. Champ Spring Co. v. Roth Tool C0v

(Mo. App.] ‘77 S. \‘V. 344: Spencer v. Com

mercial Co.. 30 Wash. 520. 71 Pac. 53; Nie

land v. Mahnken, 8!) App. Div. [N. Y.] 463.

56. Tenant may in such case recover from

landlord. Smyth v. Stoddard. 203 ill. 424.

57. Champ Spring Co. v. Roth Tool Co.

(Mo. App.) 77 S. W. 344.

58, 59. Morrison v. Sohn, 90 Mo. App. 76.

00. Refusal to permit tenant to enter

premises to remove his personal property

constitutes conversion. Smith v. Boyle

[Neb.] 92 N. W. 1018.

01. Wegner v. Lubenow [N. D.) 95 N. W.

442.

82. In Nebraska. in an action involving

validity of lease, knowledge of lesser in in

Right to rent ordinarily passes with the

In conveying title, rent for a certain future period may

So, also, rent not due may be assigned, though the title to

Kelly v. Rummerfleid.|ducing the making of the lease that his

representations are false is immaterial.

Bauer v. Taylor [Nob] 98 N. W. 2.“.

68. Forgotson v. Becker, 39 Misc. [N. Y.]

816.

04. MeDermott v. Dwyer, 91 Mo. App. 185.

65. The retention of a deposit of $5,000.00,

designated in the. lease as subject to for

feiture as liquidated damages for default, is

not unconscionable. Adler v. Kramer. 39

Misc. [N. Y.] 642. In New York. the pro

visions in a lease that a deposit by lessee to

secure lessor. and to be applied as payment

of rent for the last two months. and that

for failure of lessee to observe covenants of

the lease, the deposit may be retained as

liquidated damages and to cover costs. are

not in violation of Code provisions. Lesser

v. Stein, 39 Misc. [N. Y.] 849.

00. A lessee cannot require that a deposit

made to protect lessor against default in ob

servance of covenants by lessee. if any. and

if none. then to apply to payment of last

three months of term. he applied to liquidate

deficiency in rent soon after taking posses

slon. Brill v. Schlosser, 40 Misc. [N. Y.]

247. i '

87. Liebeskind v. Moore, 84 N. Y. Supp.

850.

08. Forgotston v. Brafman, 84 N. Y. Supp

237.

69. Allen v. Hall [Neb.] 92 N. “2 171. An

assignment of a lease by lessor does not

carry rent earned and due prior to the as

signment. Wise v. Pfai'f [Md.] 56 All. 815.
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the property be reserved."° Whether a tenant exercising an option to purchase is

liable for the current instalment of rent depends on the terms of the contract.71

An agent to procure tenants but not to lease has no authority to receive rent.’2

On renewal78 or holding over the terms of the original lease are impliedly adopt

ed. Where, however, after certain holding over, tenant is notified that begin

ning with a specified future date rent will be increased to specific sum, by holding

over thereafter, tenant becomes liable therefor.“ The landlord’s damages for re

fusal to execute a lease and abandonment is the difference in rentals.’5

Defenses, sci-offs and reductions—Eviction,“ or, of course, a surrender and

acceptance," is a defense to a claim for subsequent rent, and where, on destruc

tion of premises, lessor notifies lessee that he will not rebuild, liability of tenant

for rent at once terminates, the lease having been of buildings, not of land."

Breach of covenant to repair on part of landlord may be ground for counterclaim

in an action for rent.79

liability for rent for the term.

alter this rule."

In Texas, rents derived from the separate

estate of a married woman are community

property. Where assigned by husband and

wife. therefore. for debt of husband. exten

sion of time of payment made to husband

does not discharge the assignment. De Ber

rera. v. Frost [Tex. Civ. App.] 77 S. W. 637.

An assignment of all “right, title and inter

est in and to" a lease under seal passes all

interest both in the premises and all rent

accruing, even though the instrument of

assignment itself is not sealed. Keeley

Brew. Co. v. Mason. 102 Ill. App. 381. An as

signment of rents to secure a. claim is valid

as against a. receiver of the property ap

pointed under order of the court. Brownson

v. Roy [Mich.] 95 N. WV. 710.

70. That tenant is holding over does not

alter the rule. Brownson v. Roy [Mich.] 95

N. W. 710. '

71. Landlord held not estopped to demand

rent. Granger v, Riggs [6a.] 44 S. E. 983.

7!. Acceptance of a. tenant procured by an

agent does not ratify the act of agent in

receiving a. deposit on account of rent. Mc

Gowan v. Treacy. 84 N. Y. Supp. 497.

73. Renewal contract not stipulating rent

is at the same rent. Western N. Y. 8r. P. R.

Co. v. Rea. 83 App. Div. [N. Y.] 576.

'74. Moore v. Harter, 67 Ohio St. 250. A

hold-over tenant. who after expiration of

term arbitrarily prevents arbitration agreed

on to fix the value of improvements. becomes

liable for use and occupation regardless of

the rent reserved with interest. prior to such

refusal only for the rent reserved and with

out interest. Conger v. Ensler, 85 App. Div.

[N. Y.] 564. Under Georgia laws a. tenant

at sufferance cannot be held for double rent,

until after notice to vacate. Willis v. Har

rell [Gm] 45 S. E. 794.

75. Hence evidence that tenant kept pos

session througb the- profitable season is ir

relevant, Silva. v. Bair [Cal.] 75 Pac. 162.

76. Anderson v. Winton. 136 Ala. 422;

Dennis v. Miller, 68 N. J. Law, 320; Vogel v.

Hemming. 84 N. Y. Supp. 473. Eviction and

abandonment for want of heat is defense.

Butler v. Newhouse. 85 N. Y. Supp. 373. A

provision for termination of the tenancy and

refund of rent in case of a. sale does not

avail a tenant who though a sale was made,

By assignment of a lease, the assignor does not escape

That the lease permitted the assignment does not

The landlord cannot, however, recover from both the tenant and

was allowed to stay out his term. Childs v.

Skillin, 39 Misc. [N. Y.] 825. In an action

for rent, the fact of retention of premises

negatives a claim of constructive eviction.

Hirsch v. Olmesdahl, 38 Misc. [N. Y.] 757;

Greenwood v. \‘i'etterau. 84 N. Y. Supp. 287.

Where tenant suffers a. partial eviction due

to the wilful fault of the landlord. the latter

can neither recover for rent as on an express

contract for letting. nor on an implied con

tract for use and occupation. nor for bene

fits received. Moore v. Mansfield, 182 Mass.

302. If the tenant elects to treat an eviction

as partial he may set off damages against

rent. Herpolsheimer v. Funke [Neb.] 95 N.

W. 688; Kitchen Bros. l'iotel Co. v. Philbin

[Neb.] 96 N. W. 487. That a lease provides

that a. tenant shall make no claim against

a landlord for any "intent defect or change

of condition" does not warrant a demand

for rent during an eviction in the form of

the making of repairs in such manner as to

render premises untenantabie. Hall v. Irvin,

78 App. Div. [N. Y.] 107.

77. See post, 5 8.

78. Shook 8: A. Furniture Co. v. Steiner.

117 6a 363. Where landlord agrees to re

build in case of fire, and tenant agrees to

pay rent during period of repair. right to

recover rent is dependent upon the perform

ance of agreement to repair. Lincoln Trust

Co. v. Nathan. 175 Mo. 32. In West Virginia.

a. lease of lnnd carries payment of rent for

the entire term, even though a building on

the land is burned through no fault of the

tenant. Vi'here there is a special provision

in the lease to the contrary. or where the

lease is of a room or a building as opposed

to a lease of land. the rule is otherwise

Arbenz v. Exley. 52 W'. Va. 476.

70. Hirsch v. Olmesdahl, 38 Misc. [N. Y.)

757. Under a lease exempting tenant from

payment of rent in case premises suffer in

jury until premises are again rendered fit

for tenancy, a landlord cannot recover rent

for a hold-over period between injury to

premises and their repair. American Bicycle

Co. v. Hoyt [Wis] 95 N. W. 92.

80. Rector v. Hartford Deposit Co., 102

Ill. App. 554. Held. however, there being no

restraint by the terms of the lease. an as

signee thereof may reassign and thereby
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his assignee for the same period.“ Failure to perform agreement to sign a con

sent required by law for use for saloon cannot be predicated on refusal, where lessee’s

husband and not lessee was the applicant." Upon abandonment of premises dur

ing term, landlord may relet for benefit of lessee and charge lessee with the defi

ciency.” It is readily apparent that the full deficiency cannot be recovered in an

action at law until the full term has expired.“ Where the acreage is less than

is specified, the tenant is entitled to an abatement of rent.“ Where property as

a whole is subject to certain ground rent, the owners in common may, as between

themselves, make partition and relieve a part from burden of the rent, placing the

burden on the remainder left undivided." An oral agreement that the tenant

might occupy rent free is inadmissible to vary a sealed lease," but an oral agree

ment may allow a tenant reimbursement for betterments as an off-set.” Agree

ment to reduce and acceptance of instalments of reduced rental may be shown

in an action to secure payment.‘ Where lease is in writing, agreement to reduce

cannot, however, be shown by parol.” Rent cannot be recovered on a lease to a

city providing that none should be paid unless an appropriation therefor should

be made by the city council. That it was understood that such an appropriation

would be made is immaterial.” Where a. lease is subject to rules of a city depart

ment, it is no defense to action for rent that the action of such department serious

ly impairs the value of the lease."1

§ '7. Rental on shares.—Cropper’s contracts are treated in the title Agricul

ture. The right of a tenant on shares to harvest and remove growing crops after

the term is treated in section 5 of this topic. A tenant agreeing to deliver part of

crop as rental must cultivate farm in husbandlike manner.92 The landlord is entitled

to his share of shock fodder as well as of corn." The money value of the landlord’s

share is to be estimated as of the time when it should have been delivered.“

avoid liability for rent accruing thereafter.

Springer v. Chicago Real Estate, L. & T.

Co., 102 Ill. App. 294. That a. lessor has ac

cepted portions of rent from'the assignee

of a lease. giving personal receipts therefor

but running to his original tenant, does not

estop lessor from holding his original tenant

liable. Rector v. Hartford Deposit Co., 102

ill. App. 554. Assignment of saloon lease to

manager or brewery held not to make him

liable. where rent was received from the

tenant until breach. Bium v. Flanagan, 84

N. Y. Supp. 146. That a lessor accepts rent

from a. corporation which succeeds a. firm

does not necessarily release individpal mem

bers of the firm from liability. Golding v.

Brennan, 183 Mass. 286. A landlord's right

to recover rent is not affected by attorn

ment of tenant to parties having no right to

the land. Alford v. Carver [Tex. Civ. App.]

72 S. W. 869. Evidence held to show that

assignment to lessor's agent was fictitious.

Dresner v. Fredericks. 91 App. Div. [N. Y.]

224.

8|. Law v. Uhrlaub, 104 Ill. App. 263. An

nssignee oi.’ a. lease. rent payable periodically

in advance. may recover the rent for one of

such periods where he has paid same in ad

vance and suffered ejectment by the landlord

prior to the termination thereof. Mallette v,

Hillyard, 11'! Ga. 423.

82. Guth v. Mehling. 84 ADD. Div. [N. Y.]

586.

83. Oldwurtel v. Wiesenfeld [Md.] 54 Atl.

969; McElroy's Estate v. Brooke. 104 Ill. App.

220. Covenant for entry and relettlng as

lessee‘s agent holding him liable for defi

ciency survives recovery by summary pro

ceedirgs. Bayiies v. Ingram, 84 App. Div.

[N. Y.] 360. Money received on a. relettlng

during the term is to be credited in an action

for rent. Isaacson v. Wolfensohn, 84 N. Y.

Supp. 555.

84. Nicholes v. Swift [Ga.] 46 8. E. 708.

85- A lease of a plantation by name. stat

ing number of acres approximately is not a

lease per aversionem. McVea. v. Vance, 110

La. 998. In determining rent due under a

lease providing for specified sum per tillable

acre, testimony or one familiar with the land

may be admitted to rebut testimony of one

who has made survey thereof. Turner v.

Meier [Tex. Civ. App.] 70 S. W. 984. A loan

by a tenant to the landlord made indepen

dently, cannot be included among advance

ments tor improvements to be oft-set against

rent by agreement of parties. Chamberlain

v. Monkhouse [Kan] 72 Pac. 860.

86. Jones v. Rose. 96 Md. 483.

87. Kaven v. Chrystie, 84 N. Y. Supp. 470.

88. Written agreement for purchase, pro

viding for tenancy of prospective purchaser

on default in payments. Held. oral agree

ment of owner‘s agent that in case of ten

ancy allowance would be made from rent

for improvements, admissible. British & A.

Mortg. Co. v. Cody. 135 Ala. 622.

Si). Evans v. Lincoln Co., 204 Pa. 448.

90. Marsh v. Bridgeport, 75 Conn. 495.

01. Lease of privilege of erecting bill

board. Landau v. Gude, 84 N. Y. Supp. 672.

92. Camrnack v. Rogers [Tex. Civ. App.)

74 S. W. EH5.

93. Black v. Golden (Mo. App.] 78 S_ W.

301.

94. Harmon v. Payton [Kan] 74 Pac. 618
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§ 8. The term, tennmation of tenancy, renewals, holding over.” The term..—

Leases silent as to term are interpreted by custom or implied intention,96 or by

statutes fixing the term in such cases.“ In its bearing on the statute of frauds,

a lease for one year with option to renew for a similar or greater period, upon

specified notice, is a lease for more than one year." In Maryland. the policy is

against perpetual or irredeemable leases.”

Termination of tenancy—The right to terminate a tenancy for cause, and

upon termination and unlawful detention, to take proper action to acquire pos~

session, is enjoyed in full by either a grantee or an assignee of the landlord.1

By agreement—A lease may be terminated prior to the expiration of the term

by agreement,2 or pursuant to a reservation in the lease of such right,‘1 but a breach

of covenant calling such a stipulation into force may be waived.‘ An option in

the tenant to buy must be claimed in writing to change the possession.5 An orig

inal lease may be deemed to have terminated ips'o faeto by the formation of a new

lease.“

A lease may be rescinded for mistake,7 fraud” or duress,o or for failure of con

sideration.“ Such rescission must be prompt.u The right of a tenant or licensee

95. Len-cl of Indian land. between white pening of a. specified contingency. Snook 8:

men and Choctaw and Chickasaw Nations not A. Furniture Co. v. Steiner. 117 Ga. 363. On

annulled by Atoka agreement. Ellis v. Fitz- default where lease so provides. Cochran v.

patrick [C. C. A.] 118 Fed. 430. See Indians. Philadelphia M. & T. Co. [Neb.] 96 N. W.

98. A provision in a lease for surrender 1051. ‘

of the premises by tenant in case of sale 4- A provision in a lease that the lease

thereof by landlord within a specified time. shall become void upon breach of a covenant

tenant to be given specified notice and to by lessee, may be waived by lessor. A lease

have specified proportion of rent, constitutes does not become ipso facto void upon a

a limitation of the term rather than a con- breach of covenant, therefore, and a. tenant

dition of the lease. Upon sale and perform- cannot terminate a. lease by breach against

once by landlord, therefore, the term ter- the wish of his landlord. English v. Yates.

minates ipso facto. Ronginsky v. Grantz, 39 205 Pa. 106. Under a. lease providing that

Misc. [N. Y.] 347. A provision in a. lease for failure of lessor to comply with certain

that lessee shall retain possession until the covenants. lessee should have option to de

value of a building placed on the premises clnre lease forfeited upon giving 30 days'

by lessee shall be paid by lessor is binding notice, lessee gave to lessor the privilege of

even after expiration of the period otherwise making the covenants good during the 30

provided by the lease. Moshassuck Encamp- days. On his failure so to do. the lessee had

ment. No. 2, v. Arnold, 25 R. I. 65; Andrews reasonable time to remove his effects. Chan

v. Marshall Creamery Co., 118 Iowa, 595, 60 ncl v. Merrifield [111.] 69 N. E. 32.

L. R. A. 399. 5. Provision in a lease that at any time

97. In Georgia. by statute, a. tenancy will during term lessee may buy, rent paid to be

be construed to be for the calendar year applied on purchase price, requires more

where no specification is made in regard than mere verbal statement of intent to buy

thereto at the time of leasing. “'illis v. to permit lessee to continue to occupy as

Harrell [Ga.] 45 S. E. 794. owner. Hill v. Allen [Mass] 69 N. E. 333.

08. Donovan v. Schoenhofen Brewing 00-. 0. Drew v. Billings-Drew Co. [Mich] 92

92 Mo. App. 341. A lease for one year, with N. W. 7731; Bowman v. “Tight [Neb.] 92 N.

option of renewal for one. two, three or four W, 580.

years ls within terms of an agreement for 7. Where lessor and lessee believe that

lease with option of renewal for one, two. certain changes can be made in the building,

three. four 01‘ five years. Donovan v. Schoen- without which the lessee would not enter

hoi'en Brewing Co. [M0. App.] 76 8. W. 715. into the contract, the lease may be rescinded

A term “not exceeding two years" does not when the making of the changes is found

embrace a term for one year with option impossible. Barker v. Fitzgerald [111.] 68 N.

of renewing the lease from year to year for E. 430, the court holding that the fact that

five years. Jones v. I-Iamm [Mo. App.] 74 5. lbs lessor could not be placed in statu quo

W. 150. But contra it seems is Jones & Ogle- did not affect the question since money

bay v. Kansas City Board of Trade [M0. damages could be allowed to Secure an equi

App.] 78 S. W, 843. table settlement.

0:). Swan v. Kemp [Md-1 55 Atl. 441. 8. For false representations of lessor reia~

1. Drew v. Mosbarger, 104 Ill. App. 635. tive to the rentals which the premises were

2. Dennis v. Miller. 68 N. J. Law. 320. ‘ ihen yielding“. relied upon by lessee, a lease

3. Either party may terminate a lease by may be rescinded. In such case the damages

llfil’lrlq' the other $50 Under 8-11 agreement suffered. together with a deposit. mode as

that if either party shall see fit to terml- security. may be recovered by lessee. Prince

note this louse before it expires he shall D'iV v. Jacobs, 80 App. Div. [N. Y.l 243.

the other 850. Small v. Clark, 97 Me. 304. 9. Threats held insufficient to show sub

Provision may be made in a. lease for the lease induced by duress. Piper v. Cashell

termination of the tenancy upon the hap- [C. C. A.] 122 Fed. 614.
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in land may be terminated by disseisiu of the' lessor and adverse claim." By

denial of landlord’s title and assertion of title in himself, an assignee’s rights

under a lease become terminated.“ A lease is not terminated by adjudication of

bankruptcy against the lessor.“

cur-render, abandonment and eviction—At the expiration of the term, the

lessee must surrender possession if he would terminate the tenancy.“ A surrender

and the intention so to terminate must be actually or constructively brought to the

lessor’s notice,“ must be complete" and timely,“ and if to an agent, his authority

must appear.“ It must appear that the lessee had the right to surrender.20 Ac

ceptance of a surrender is shown by a reletting.21 Assent to an abandonment22

or a vacation by the lessee when so requested“ has the same effect. Upon either

complete or partial eviction, tenant may abandon the premises and deem the ten

ancy terminated.“

Destruction of premises.—While the interest of a lessee of a mere apartment

in a building terminates upon the destruction of the premises, and he cannot suc

cessfully demand that he be given similar room in a. building erected on the same

lan ," yet a lease of land is not terminated at common law by the destruction of

a building placed thereon and forming its main value.”

10. 11. “’here consideration for a. lease is

the maintenance of a. school of a specified

character. it is too late, after seventeen

years. to allege that the consideration has

failed in that the school maintained is not

of the character required. Wildey Lodge v.

Paris ['i‘ex. Civ. App.] 73 S. W. 69.

12. White v. Brash [Aria] 73 Pac. 446.

12. “'iirley Lodge v. Paris [Tex. Civ. App]

73 S. W. 69.

14. In re Pennewell [C. C. A.] 119 Fed.

l39, where the court points out that by rea

son of principle stated a sublessee cannot

secure damages against bankrupt estate on

allegation of forfeiture of his sub-lease by

the bankruptcy. Bankruptcy does not ter

minate lease. Witthaus v. Zimmerman, 91

App. Div. [N. Y.] 202.

15. That a lessor has waived a covenant

prohibiting subletting, does not relieve les

see from necessity of surrendering posses

sion at expiration of the term. And where

he is unable so to do by reason of the ra

tusal of the sublessee to vacate. the lessor

may deem the lease renewed. Sullivan v.

Ringler. 171 N. Y. 693.

16. Not by the mere act of leaving the

key at the office of the lessor during his ab

sence. Duri'ee v. United Stores [R. 1.] 52

Atl. 1087. Otherwise. however. where the

surrender of the keys is accompanied with

notice of intention to terminate. Channel v,

Zilerrlfleld [Ill.] 69 N. E. 32. Testimony of

lessee to statements of lessor held to make

a. jury issue as to surrender. Ewing v. Barn

ard. 84 N. Y. Supp. 137.

11. Surrender of possession on demand for

payment of rent or surrender held not to re

lease the tenant Where there was no evi

dence that his undertenant did not remain

in possession or that tho janitor had author

ity to receh'e the keys. Morris v. Dayton, 84

N. Y. Supp. 392.

18. Surrender as a defense to rent must

be made out by proof of delivery of the en

tire premises in the time specified. Evidence

insufficient to show a surrender. Morris v.

Dayton. 86 N. Y. Supp. 172.

19. Morris v. Dayton. 86 N. Y. Supp. 172.

20. Where lessee has entered under a. Writ

ten lease for one year, with privilege of five

years. rental in cash annually. evidence that

after continuing in possession three years.

lessee then stated he did not want premises.

and surrendered same. did not tend to prove

lease had expired. Faseler v. Kothman

[Tex. Civ. App.1 70 S. W. 321.

21. The tenant must show that a reletting

was within such time as to constitute an ac

ceptance of surrender. Isaacson v. Wolfen

sohn. 84 N. Y. Supp. 555. Where the janitor

accepted the keys and the landlord leased to

another there was an acceptance of surren

der. Krurndieck v. Ebbs, 84 N. Y. Supp. 525.

22. A mere taking charge of premises up

on abandonment by tenant. though coupled

with a. leasing tor tenant’s benefit. does not

express assent to abandonment; otherwise

where landlord leases for his own benefit.

Hayes v. Goldman [Ark] 72 S. W. 563. It

is for the jury to decide whether acts 0!

landlord constitute assent to tenant's aban

donmenL Id. Abandonment ot a mining

lease may be deduced from a. long period of

nonuser. Negaunee Iron Co. v. Iron Clifls

Co. [Mich] 96 N. W. 468.

M Action 0! lessor's agent in telling les

see to move. and posting notice “to let" on

premises prior to termination of lease period.

may terminate the lease even though a. pro

vision existed therein that lessor might lease

for benefit of lessee it premises became va

cant. and might post notice as he did prior

to expiration of term. Crane v. Edwards. 80

App. Div. [N. Y.]. 333.

25. Moore v. Mansfield. 182 Mass.

Dennick v. Ekdahl. 102 Ill. App. 199.

28. Gavan v. Norcross, 117 Ga. 356. where

it Was held. also, that termination of tenant's

interest not waivad by notice by landlord

after destruction of premises that be deemed

tenant‘s interest terminated by his failure to

pay rent. See. also. Snook & A. Furniture

Co. v. Steiner. 11? Ga. 363. Under provision

in a lease that in the event of destruction of

the premises the landlord shall at once re—

build. and that until the rebuilding is con

cluded tenant shall pay no rent, the rela

302;
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Forfeitlira—Forfeiture is a loss of tenancy for breach of covenant. The law

does not look with favor thereon, and unless the applicant has scrupulously complied

with the covenants by him to be performed, the application will be denied.“

Where the lease clearly confers the right, however, and the landlord is free from

blame, the courts will not interfere.” And although forfeiture may result from

breach of covenant by tenant, a landlord may not summarily decide that breach

has occurred and thereupon eject tenant without hearing or opportunity to de

fend.”o The right to enforce forfeiture, where it exists, is in the then owner of

the premises.31 Forfeiture of a mining lease may be decreed where equity re

quires."

Notice to wrote and demand of possession—A notice appropriate to the char

acter of the tenancy“ conformable to the statute,“ or a demand of rent on the

due day unless dispensed with,“ is necessary to forfeit a lease. Demand for rent

previous to forfeiture is essential where right of forfeiture is dependent upon de-'

fault in payment thereof.“ A periodical tenancy requires notice to vacate at the

end of the month or year current." No notice need be given if the lease dis

penses with it," nor where one holds under lease definitely determining .the

rental period. Otherwise, where tenant has held over by consent of landlord, ex

press or implied."

deeds.“

tion of the parties is suspended during the

rebuilding. and is immediately re-established

upon the completion thereof. Id. That

workmen are in the leased premises making

repairs does not of necessity show that prem

ises were at the time untenantable. Field v.

Surpless, 83 App. Div. [N. Y.] 268.

27. Lincoln Trust Co. v. Nathan, 175 Mo.

32. Where agreement exists that in case of

destruction, premises are to be rebuilt for

tenant, upon such destruction tenant cannot

repudiate the tenancy. Lehmeyer v. Moses.

174 N. Y. 518.

28. Knight v. Orchard, 92 Mo. App. 466.

For subletting without consent of landlord

in violation of statute. lease may be declar

ed forfeited. Markowitz v. Greenwall Theat

rical Circuit Co. [Tex. Civ. App.] 75 S. W.

74. 317. Action for detainer lies for failure

of lessee to pay rent or vacate upon written

demand under a lease for one month and

from month to month thereafter, terminable

at the option of either party. Ellis v. Fitz

patrick [C. C. A.] 118 Fed. 430. A lessor

cannot complain for failure of tenant to per

form a covenant which he himself has ren

dered impossible. Metropolitan Land Co. v.

Manning. 98 Mo. App. 248.

An action for injunction to restrain tres

pass by tenant is not an action to declare

forfeiture. Metropolitan Land Co. v. Man

ning, 98 Mo. App. 248.

20. Acceptance of rent after breach of a

covenant, as that no liquor should be sold on

the premises, does not bar declaration of for

feiture for continuance of the breach there

after. Granite Bldg. Ass’n v. Greene, 25 R.

I. 48.

80. Murphy v. Century Bldg. Co., 90 Mo.

App. 621.

81. Small v. Clark. 97 Me. 304.

32. Negaunee Iron Co. v. Iron Cliffs Co.

[Mich.] 96 N. W. 468.

33. The relationship and rights of tenant

for a term of years are not affected by a 30

days notice to quit. Bent v. Renken, 86

A tender of the value of improvements may be necessary.“

A grantee demanding possession need not exhibit his title

Waiver of

N. Y. Supp. 110. Bringing unlawful detainer

is a sufficient notice in a tenancy at will.

Earl Orchard Co. v. Fava, 138 Cal. 76, 70 Pac.

1073. Notice of raise in rent delivered one

day before the month was out is not sum

cient to oust tenant from month to month

either as notice to quit or for nonpayment.

Miller v. Lowe. 86 N. Y. Supp. 16.

34. On default only ten days' notice of

termination need be given. Drew v. Mos

barger. 104 Ill. App. 635.

35. Cole v. Johnson [Iowa] 94 N. W. 1113.

Demand of rent on due day necessary to for

feit. Code Civ. Proc. § 1020 as amended to

dispense with demand held unconstitutional

for want of proper title and of repealing

clause. Godwin v. Harris [Neb.] 98 N. W.

439.

86. Under the California code, permitting

tenant to perform within three days after

notice has been served. the fact that tenant

could not perform, and demand of perform

ance was therefore unnecessary. did not ob

viate necessity for demand for possession.

Schnittger v. Rose. 139 Cal. 656. 73 Pac. 449.

87- A landlord's notice to a tenant from

month to month. requiring tenant to vacate.

is not vitiated by stating the time of requir

ed vacation as of one day after the expira

tion of the month. Searle v. Powell [Minn.]

94 N. W. 868. In New Jersey, a monthly

tenancy is terminated by a notice to vacate

on one of the recurring periods of the ten

ancy. served on the same day of the preced

ing month. Baker v. Kenney [N. J. Law]

54 Atl. 526.

88. Metropolitan Land Co. v. Manning, 98

Mo. App. 248.

39. Mastin v. Metzinger [Mo. App.] 74 S.

W. 431; Morris v. Healy Lumber Co. [\VashJ

74 Pac. 662. Notice to vacate need not be

given to one who. although entering under

a lease void under the statute of frauds.

holds to the end of the term. Butts v. Fox.

96 Mo. App. 437.

40. In Missouri, it Is not necessary. in an
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notice may be proved by acts of parties.“ A valid notice to vacate may be with

drawn only by mutual consent." Although an irregularity exists, a lessee may be

estopped by his acts from denying sufiiciency of notice to vacate, Where his acts

are such as to mislead the lessor to his prejudice.“ On the other hand, how

ever, acceptance of rent after serving notice to vacate does not necessarily operate '

as a withdrawal of such notice.“ Where the tenant has broken other covenants,

his payment of rent for the purpose of obtaining restitution does not rehabilitate

his tenancy.“ In an action for possession for nonpayment of rent, a tender of

same with costs for the first time on appeal is inefiective." A notice to vacate

need be in no specific form," but must be unconditional.“ It will not be in

effective by reason of an inadvertent transposition of pronouns not misleading in

fact,“ and in the signature to the notice, the name of the agent, followed by the

words “agent for” the landlord is as effectual as the name of the landlord fol

lowed by the word “by” the agent.“

note as to service heldsui’ficient.“8

Where the length of notice to vacate is

arranged by agreement, notice by mail is suflicient, if actually received." See the

Renewal under express agreement—The lease may by its terms fix the right

to renew“ in favor of either party."

for uncertainty.“

tions of unlawful detainer, that at time of

making demand for possession by grantee of

lessor the grantor's deed shall be exhibited.

Tucker v. McClenny [Mo. App.] 77 S. W. 151.

41. In Indian Territory under the Curtis

Act, held that a lessor, stipulating to pay

the value of improvements made by lessee

at expiration of term, may tender value of

improvements and maintain action of unlaw

ful detainer upon refusal of lessee to vacate.

Fraer v. Washington [C. C. A.] 125 Fed. 280.

42. Waiver of right to statutory notice of

intention to vacate deduced from agreement

or tenant to give notice it he decided to re

main, followed by advertisement of premises

and posting rent notices by landlord for

more than statutory period. Eimermann v.

Nathan. 116 Wis. 124.

43. Western Union Tel. Co. v. Pa. R. Co..

120 Fed. 362, where acceptance of rent after

notice is not deemed conclusive evidence of

waiver. See, also. Mathews Slate Co. v. New

Empire Slate Co., 122 Fed. 972.

44. Baltimore Dental Ass'n v. Fuller [Va.]

44 S. E. 771; Snyder v. Porter [Neb.] 95 N.

W. 1009.

45. W. U. Tel. Co. v. Pa. R. Co. [0. C. A.]

123 Fed. 33.

48. Batoman v. Superior Ct., 139 Cal. 140,

72 Fee. 922.

47. Walter Commission Co. v. Gilleland,

98 Mo. App. 584.

4.8. Earl Orchard Co. v. Fave, 138 Cal. 76,

70 Pae. 1073.

49. Baltimore Dental Ass'n v. Fuller [Va.]

44 S. E. 771.

50. Lacrabere v. Wise [Cal] 71 Pac. 175.

51. Earl Orchard Co. v. Fava, 138 Cal. 76,

70 Pac. 1073.

52. Bloom v. Wanner, 25 Ky. L. R. 1646,

77 S. W. 930.

53. In California, handing of notice to va

cate to defendant's wife. reading of same by

her to him at proper time. held sufficient

service. Earl Orchard Co. v. Fava. 138 Cal.

78, 70 Pac. 1073. Notice to vacate signed and

delivered by one of two parties entitled to

possession in common. said party acting for

Such a covenant for renewal may be void

The conditions precedent thereto must be fully performed,”T

both‘ to the knowledge of lessee, held suf

ficient. Id.

54. “Privilege of continuing in possession"

for a. specified term is equivalent to privilege

of renewal. Western N. Y. & P. R. Co. v.

Rea. 83 App. Div. [N. Y.] 576.

55. Agreement that if lessor cannot give

or “refuses to give" an extension agreed

on he shall purchase improvements made by

lessee does not give latter an option for re

newal but gives it to lessor. Neiderstein v.

Cusick. 83 App. Div. [N. Y.] 36.

50. Howe v. Larkin, 119 Fed. 1005. Pro

vision in a. lease for one year that tenant

may have “privilege of'longer" is too in

definite to justify retention beyond the year.

Nor can parol evidence, in such case. be in

troduced to show meaning of parties. How

ard v. Tomieich, 81 Miss. 703.

67. Notice by lessee of intention to re

new. Pittsburgh Mtg. Co. v. Fidelity Title

& Trust Co. [Pa.] 56 Atl. 436. No perform

ance of conditions precedent to renewal be

ing shown, evidence that tenant expected re

newal under agreement therefor. held. inad~

missible. Swift v. Occidental .Min. & Petro

leum Co. [0211.] 74 Pac. 700. Renewal of

lease dependent upon faithful performance

or covenants may be refused even though

landlord has previously waived right of for

feiture for other breaches of covenant. Id.

Express provision for renewal of lease, with

further provision that new agreement must

be made at renewal as to part of premises.

renders renewal of any part dependent on

consummation of new agreement as to part

specified. Cammack v. Rogers [Tex. Civ.

App.] 74 S. W. 945. In an oil and gas lease for

five years and as much longer “as oil and gas

was found in paying quantities.“ there is an

implied condition for development of the

property in good faith in order to the con

tinuance after five years. Barnsdall v.

Boley. 119 Fed. 191. Under a lease for a

stated period “and as much longer as oil and

gas are found in paying quantities" lessee

may continue after stated period where the

land contains a well producing 1,000,000 feet
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but performance may be at any time within the time agreed." A lease contain

ing right to renew as one of its covenants does not, however, carry right to second

renewal as one of such covenants.59 A lease may, also, contain the simple pro

vision that lessee enjoys option to renew. In such case the option will be deemed

exercised by expression of intention to renew both before and after termination of

the lease and the making of improvements by landlord, not required by lease, in

reliance on tenant’s statements.60 The tenant will be deemed to have exercised

such'option by remaining in possession after termination of original period.“1

Such an option is waived by surrender of possession."2 Provision that lessee shall

give specified notice of intention to renew is for the benefit of lessor. He may

therefore waive failure to give such notice.68 The grantor of an option to renew

cannot take advantage of his own act preventing renewal within the specified

time.“ A bonus to an assignor in case of “renewal” is earned, though the re

newal be in piecemeal, but not if the rent is increased.‘35

Holding over without agreement.—There is no contractual right to hold over

against terms of the lease and the notice.“ Mere failure to turn over keys and

remove certain useless furnishings at the termination of the lease period does not

necessarily operate as a renewal." Failure of tenant to move at termination of

term during negotiations with landlord’s agent as to rate of rent does not con

stitute a holding over by consent of landlord.“ In Nebraska, it has been held

that one becomes a hold-over tenant rather than a tenant under express agreement

where landlord has taken insufiicient action to terminate tenancy, and tenant has

neither paid nor tendered rent due.“

§ 9. Landlord's remedies for recovery of rent. Parties and procedure gen

erally—The lessor’s assignee may institute any authorized proceedings necessary

in order to collect the rent."

per day. Worth at least 3 cents per 1.000 feet.

Summervilie v. Apollo Gas Co. [Pa.] 56 Atl.

876.

Not precedent: Under an option to con

tinue n lease “by paying $40 each year" pay

ment need not be made at the beginning of

each year. Blodgett v. Lanyon Zinc CO. [C.

C. A.] 120 Fed. 893.

58. Agreement that lessee shall have made

certain improvements by n specified time.

held, not avoidable by lessor prior to such

time, for failure of lessee to make the im

provements proportioned to the time having

elapsed. it not appearing that the improve

ments cannot be completed on time or that

lessee is not able to respond in money dam

age-s upon failure. Mortimer v. Hanna

[351515.] 25 So. 159.

59. VVinsiow v. Baltimore 8-. O. R. Co.. 188

U. S. 646. 47 Law. Ed. 635.

do. Andrews v. Marshall Creamery Co..

118 Iowa. 595.

61. Brown v. Samuels. 24 Ky. L. R. 1216,

70 S. TV. 1047: Caley v. Thornquist [Minn]

94 N. \V. 1084. where part of rent for renew

al period was paid. Lease deemed renewed

by men holding over, although lease provided

that for renewal lessee should give notice

or pay specified sum. In re Thompson's Es

t:1.e. 205 Pa. 555. An option to renew for

another year deemed exercised by ten-int re

maining in possession. thoush he had noti

fied a. clerk of landlord that he did not wish

to remain (or more than a. month, and clerk

i...u assented, landlord never being informed

of notification or clerk's assent. Hayes v.

Goldman [Ark] 72 S. W. 563. A second hold

Several co-grantees may join.“ A mortgagee who

in]; over under lease providing for renewal

will be deemed to be under implied contract.

Roller v. Zundelowitz [Tex. Civ. App.] 73 S.

W. 1070.

62. Jackson v. Doll, 109 La~ 230.

83- Wood v. Edison Elec. Illuminating Co.

[Mass] 69 N. E. 364. Receipt 01' rent after

term waives written notice of tenant's elec

tion to renew. Schuck v. Schwab, 84 N. Y.

Supp. 896.

64. Blodgett v. Lanyon Zinc Co. [0. C. A.)

120 Fed. 893.

65. Newman v. Tolmie, 81 App. Div. [N.

Y.] 111.

00. Where a. lease from a. railroad to a

telegraph company expressly provides for ya

cation upon termination oi‘ period and notice»

by railroad. the telegraph company acquires

no contractual right to remain after such

termination and notice. Western Union Tel.

Co. v. Pa. R. Co. [C. C. A.] 128 Fed. 83.

67. Brennan v. New York. 80 App. Div.

[N. Y.] 251. Failure of a chattel mortgagee

to remove goods surrendered and surrender

keys delivered to him for surrender by sub

tenant at the proper time. will not operate

to renew the lease as against tenant in chief._

Ketchnm v. Ochs, 74 App. Div. [N. Y.] 626,

34 Misc. [N. Y.] 470.

68. Mastin v. Metzinger [Mo. -app.] 74 S.

\V. 431.

69. Snyder v. Porter [Nell] 95 N. W. 1009.

70. Keeley Brew. Co. v. Mason, 104 Ill.

App. 241.

71. Adams v. Shirk [C. C. A.) 117 Fed.

801.
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has the right to collect rents may also procure a receivership."2

use and occupation is ex contractu, resting on the relation of a tenancy.”

The action for

Rent

may be proved against an insolvent’s estateH and may be enforced ratably against

various funds of an insolvent."

the amount."

The law courts will redress a mistake affecting

The tenant may set off damages for fraud in procuring the lease"

or counterclaim on a breach of covenant to repair,78 but the right to allowances

must be claimed before judgment." The amount due“ and the making and ex

istence of the lease if declared on81 must be well pleaded ; and proved substantially

as laid.52 When so pleaded, an error in miscalling the action one for “use and

occupation,”" or for “rent” instead of damages,“ may be ignored. Matters of

defense such as misrepresentation85 must be pleaded, and denials must be direct.86

The landlord must prove rent due" if not admitted.“3 If qualified, he may state

his opinion as to the value of use and occupation of the premises.“9

A stipulated right to relet and apply the proceeds must be exercised by the

landlord in interest.” If action for deficiency be begun before expiration of the

term, recovery will be limited to that accrued.“

Distress—The remedy where it still exists is usually much circumscribed by

Statutes.”

72- The statutory sequestration proceed

ing! do not adequately protect a mortgage

creditor. A receiver of the property may

therefore be appointed at instance of such

creditor. De Berrera. v. Frost [Tex. Civ.

App.] 77 S. \‘V. 637.

78. Hence cannot be where holding was

adverse or there was no tenancy. Hill v.

Coal Valley Min. Co., 103 Ill. App. 41;

Janouch v. Pence [Neb.] 93 N. W. 217.

74. Loss sustained on reletting is prov

able against the insolvent estate of lessee.

McGraw V. Union Trust Co. [Mlch.] 98 N.

W. 390.

75. Liability of lessee. a. bank operating

separate departments, should be prorated

against assets of each department on wind

ing up. McGraw v. Union Trust Co. [Mlch.]

98 N. W. 390.

78. An agreement to reduce rent made

under a mistake of law. will not be canceled

by equity. the landlord having remedy at law

under the original lease. Norris v. Crowe,

206 Pa. 438.

77. Bauer v. Taylor [Neb.] 96 N. W. 268.

78. Hirsch v. Olmesdahl, 88 Misc. [N. Y.]

757.

79. A demand that, in determining rent

due a. certain allowance should have been

made. is too late when made after entry of

judgment. Woodruf! v. Butler [Cenn.] 55

Atl. 167.

80. Allegation in complaint for rent that

plaintiff claimed of defendant, as rent a

specified number of pounds of cotton. or its

alternative value, specifying amount, held,

insufficient. Linam v. Jones, 134 Ala. 570.

81. Recovery of the increased rental for

the first year eiapsing after original term

of a lease extending option to renew upon

payment of such increase. necessitates alie

zation that the continuance was under the

lease, Crystal Ice Co. v. Morris, 160 Ind.

661.

R2. Recovery for rent cannot be held

against a wife where evidence indicates her

husband to have been lessee. Fludder v.

Vaughan, 524 R. I. 471. In an action for rent,

an allegation of a. written assignment of

Curr. Law. Vol. 2-44.

Distress will not lie for breach of a covenant to pay water rent.”

lease is not sustained by the introduction of

a. bond signed by defendants referring to the

lease as "assigned" to defendants. Landt v.

McCullough [111.] 69 N. E. 107. In an action

for rent, declaration of an unsigned and un

acknowledged lease, proof of a. lease pur

porting to have been executed by both par

ties, held, variance. Id.

88. Complaint alleging facts making out

an express contract sustained though it de

nominated the cause of action “use and oc

cupation." Sherman v. Ludin, 84 App. Div.

[N. Y.] 579.

84. It is immaterial that the declaration

in suit by lessor against lessee, upon default

in rent and re-entry by landlord, sets out the

cause of action as for rent instead of dam

ages for breach of covenant, whereby the

lessee is liable for rent during remainder of

term. Weeks v. International Trust Co. [0.

C. A.] 125 Fed. 370.

85. False representations in inducing a

lease, not pleaded, cannot be submitted to

a. jury in defense to an action for rent.

Marshall v. Harber [Iowa] 91 N. W. 774.

86. An answer must deny plaintiff's alle

gation that defendant was in possession and

so remains. Pleading a. surrender and fraud

without this leaves the answer demurrable.

Forgotson v. Becker, 39 Misc. [N. Y.] 816.

87. Stevens v. Beardsley [Mlch.] 96 N. W.

571. In an action for rent, a deed of convey

ance is irrelevant unless it be shown that the

premises conveyed and the premises leased

are the same. Linam v. Jones, 134 Ala. 670.

88. Mensing v. Cardwell [Tex. Civ. App.]

75 S. W. 347. Verdict for rent set aside

where amount due was not admitted or

proved. Vogel v. Hemming, 84 N. Y. Supp.

473.

Si). lsh v. Marsh [Neb.] 96 N. W. 58.

00. Weeks v. International Trust Co. [0.

C. A.] 125 Fed. 370.

m. MoC'rendy v. Lindenborn. 172 N. Y. 400.

92. Texas! A party in applying for a. dis

tress warrant must show one of the statu

tory grounds. Jackson v. Coriey, 30 Tax.

Civ. App. 417. Removal of cotton to have

same baled, with subsequent return there
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The right to pursue the remedy passes to lessor’s assignee,“ and may be good as

against subtenant."

necessary if the rent is due.M

A landlord may waive his right to distrain for rent by per

mitting sale of tenant’s property without objection." Notice and demand are not

If no damage results, the tenant cannot complain

that the landlord entitled to distress exercised it in an unlawful way."

ful seizure of goods may be a conversion by the landlord.”

the statutes of the several states is shown in the note.1

A wrong

The practice under

Property taken by law

under distress is in custody of the law and is not subject to conflicting levy.2

The quashing of a distress warrant releases the “rcplevy” bond given for the

goods.8 -

Attachment or judicial seizure is authorized in some jurisdictions in favor of

a landlord whose security is endangered.‘ If a portion be disposed of, the remain

der may in Kansas be attached before maturity of the rent.5

Liens and securities for payment of rent. Lien.—A crop'mortgage covers

crops of a sublessee.‘

effective against creditors.7

An unrecorded provision for a future crop mortgage is in

A landlord’s lien on goods of the tenant put in store

without any surrender of his rights by the landlord is superior to the warehouse

man.8

to accrue during the contract year.“

In Texas, a statutory lien exists on goods in a leased storehouse for rent

Statutory liens in favor of a landlord must

rest in substantial conformity to the statute, else their priority may be lost."

of, and use of reasonable products to feed

stock does not justify distress warrant.

Riggs v. Gray [Tex. Civ. App.] 72 S. W. 101.

Affidavit for distress warrant that tenant

is about to remove products is sustained

where products are removed and converted

on the day following. Riggs v. Gray [Tex.

Civ. App.] 72 S. W. 101. ‘

98. It constitutes an agreement to make

payment to whom payment is due. Evans v.

Lincoln Co.. 204 Pa. 448.

94. Keeley Brew. Co. v. Mason. 102 Ill.

App. 881.

05. In Georgia distress as against subten

ent is good even though subtenant has given

a note for the rent to the tenant who has

transferred it to another. Barlow v. Jones.

117 Ga. 412. Distress may be for improve

ments which tenant agreed to make. Foun

tain v. Whitehead [Ga.] 46 S. E. 104.

06. In re Smith. 123 Fed. 188.

07. Keeley Brew. Co. v. Mason, 102 Ill.

App. 381. .

98- Brown v. Howell, 68 N. J. Law. 292.

09. Allegation that landlord converted

produce belonging to tenant, sustained by

finding that officer delivered same to land

lord, who. with others. consumed it. Riggs

v. Gray [Tex. Civ. App.] 72 S. W. 101.

1. Texas: An afildavit made to obtain a

distress warrant excludes presumption that

any ground is relied on except that alleged.

Jackson v. Corley. 30 Tex. Civ. App. 417.

Propriety of returning writ to county court

dependent rather on rent due at time of trial

than at time of issuing of warrant and filing

of petition. Allen v. Brunner [Tex. Civ.

App.] 75 S. W. 821. Expense incurred in

landlord‘s suit for rent under distress war

rant will be deemed included in a judgment

ordering that defendant “do have and recov

er of plaintiff all costs of court." Jackson v.

Jernigan [Tex. Civ. App.] 77 S. \V. 271.

2. A mortgage execution cannot be levied

on such property. Camp v. Williams [Ga.]

46 S. E. 66. In an action against a sheriff

for not having sold property under a mort

gage execution, he is entitled to have a

prior distress warrant indicate what articles

were taken. Id. It is not for the sheriff

to inquire whether the levy of a distress

warrant is excessive. Id. It is for a. mort

gagee, and not the sheriff holding the fore

closure execution, to resist an invalid dis

tress warrant. Similarly. it is for the mort

gagee or the members of the firm. not for the

sheriff, to resist a distress warrant under

which the property of a. firm is held, the

party to be distralned being a member there

of. Id.

8. Jackson v. Corley. 3O Tex. Civ. App. 417.

4. Sufl’iciency of affidavit of leasing and

rent due to support attachment for rent due

for premises under New York laws. Steele

v. Gllmnur Mfg. Co.. 77 App. Div. [N. Y.] 199.

In Oklahoma, afiidavlt and proof of affidavit

in attachment to recover rent must be in ac

cordance with statute. The attachment, to

be valid, must be on crops grown or growing

on the land. Greeley v. Greeley [Okl.] 73

Pae. 295.

In Texas, warrant to seize property of ten

ant about to remove same may issue though

rent not due. Allen v. Brunner [Tex. Civ.

App.] 75 S. W. 821.

Malicious attachment: That a. landlord

sues out an attachment to recover a valid

claim for rent. while indebted to his tenant

in an amount in excess of the rent claimed.

does not sustain an allegation of malice.

Smeaton v. Cole [Iowa] 94 N. W. 909.

Ii. In Kansas, where rent is payable in

portion of crop, landlord may attach por

tion of crop remaining where part disposed

of, although rent in crop not due and suffi

cient portion of crop remains to satisfy

claim. Harmon v. Payton [Ram] 74 Pac. 618.

6. Eckles v. Ray [Okl.] 75 Pac. 286.

7. Ryan v. Donley [Neb.] 96 N. W. 49.

8. Pig iron stored on a. plat subleased to

warehouseman. American Pig Iron Storage
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It is conversion to defeat the lien by disposal of crops.11 An implied promise

to pay landlord’s lien on crop arises as against one inducing landlord to allow him

to receive, or, where he has already received, to allow him to dispose of the crop,

by holding out to landlord that his rent is safe and will be paid."

quires crops subject to lien is liable as on an implied contract.“

One who ac

A purchaser of

crops who is liable may be sued after the lien has expired,“ and after he has been

garnished by the landlord may be liable for any deficiency.“

The purchaser may discharge the lien and look toprove the amount due him.“

the tenant."

The landlord must

By consent to a transfer18 or a substitution of other security" or delay in

asserting the lien,2° it may be waived in favor of third persons, as well as the

tenant.21 A crop lien may be waived by parol.“ Whether agency to lease land

either actually or apparently includes authority to waive a crop lien is for the

jury.“ A subletting will not release the tenant.“ Innocent purchasers“ are

protected against such liens as are not absolute.

The lien may be protected by injunction against disposal of crops” or of a

merchandise stock.“

Warrant Co. v. Sinnemahonlng I. & C. Co..

205 Pa. 403.

9. Allen v. Brunner [Tex. Civ. App.] 75 S.

W. 821.

10. In Texas. lien of mortgagee failing to

file as required by statute becomes postponed

to lien of landlord. Liquid Carbonic Acid

Mfg. Co. v. Lewis [Tex. Civ. App.] 76 S. W.

47.

11. Jackson v. Corley, 30 Tex. Civ. App.

417.

12. Shealy v. Clark, 117 Ga. 794.

13. Attachment may issue as on contract.

Judge v. Curth [Ark] 78 S. W. 746.

14. Purchaser of tenant's crop during ex

istence of lien. Belshe v. Batdorf. 98 Mo.

App. 627. Acceptance of property by mort

gagee on which landlord had a. lien. consti

tutes conversion by mortgagee. That mort

gagee held the property until lien of land

lord expired did not alter the rule. Mensing

v. Cardwell [Tex. Civ. App.] 75 S. W. 347.

15. Second action may be maintained

against purchaser. Belshe v. Batdorf, 98 Mo.

App. 627.

18. Judge v. Curtis [Ark] 78 S. W. 746.

“'hether landlord profited by bidding in oth

er property securing his rent is irrelevant

to the liability of a purchaser of crops sub

ject to a lien. Wimp v. Early (Mo. App.] 78

S. W. 343.

17. May oft-set such payment against ten

ant's action for purchase price. Hardy V.

Matthews [Mo. App.] 74 S. W. 166.

18. In Iowa. consideration for waiver of

a. landlord’s lien may consist in his impliedly

granting permission to tenant to place good

title to the crop in another. Flshbaugh v.

Spunaugle. 118 Iowa, 337. Sale of his crop

under permission of agent duly empowered

places title in an innocent purchaser free

from lien of landlord. Id. By permitting

tenant to use portion of a crop subject to

his lien, however, a landlord does not waive

lien on entire crop in favor of subsequent

claimant. Johnston v. Kleinsmith [Tex. Civ.

App.] 77 S. W. 86. Consent to sale is a

waiver. Wimp v. Early [140. App.] 78 S. W.

843.

19. Clause in deed of trust held to mean

only that crop lien was not waived. not that

Under a lease creating a lien on crops, a court of equity

crop was mortgaged. Wimp v. Early [Mo.

App.] 78 S. W. 343. Allegations held suffi

cient to let in proof of waiver of statutory

lien on crops by other mode than taking of

other security. Id.

20. Failure of a landlord to foreclose his

lien. though a distress‘warrant is formally

obtained. is a. waiver of such lien. Bond v.

Carter [Tex. Civ. App.] 73 S. W. 45.

21. British & A. Mortg. Co. v. Cody, 135

Ala. 622.

22. Agent orally authorized may do so.

Wimp v. Early [M0, App.] 78 S. W. 343. The

crop is not realty. Id.

23. Wimp v. Early [Mo. App.] 78 S. W.

343. Agent’s waiver as to other crops is

irrelevant. Id.

24. The original tenant remains liable for

removal of crop in violation of law. State

v. Crook. 132 N. C. 1053.

25. In Alabama. a chattel mortgagee. in

the absence of waiver or estoppel, is not an

innocent taker under a. statute giving a

landlord a lien paramount to all others.

British 8: A. Mortg. Co. v. Cody. 135 Ala.

622. As against a landlord having a. lien

by law on agricultural products for a. spec

ified time after removal thereof from farm

by tenant. one purchasing within the speci

fied time cannot be deemed an innocent tak

er. American Cotton CO. v. Phillips [Tex.

Civ. App.] 71 S. W. 820. The issue of knowl

edge 01 tenancy on the part of alleged in

nocent purchaser of crop subject to land

lord's lien may be submitted to Jury where

the question is in doubt. Belshe v. Bats

dorf. 98 Mo. App. 627. The payment by him

in a previous year of rent he then being

mortgagee of crops, is sufficient notice to

raise inquiry of tenancy and lien. Judge 1!.

Curtis [Ark.] 78 S. W. 746.

20. In Iowa, an injunction may issue to

restrain disposal of products of the farm

at the instance of the landlord where. al

though the rent is not due, the tenant is

shown to be insolvent. Gray v. Bremer

[Iowa] 97 N. W. 991.

27. Held. however, in Iowa. that a tenant

cannot prejudice the lien of his landlord by

shipping goods in leased building to an
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will decline to retain a greater portion thereof than necessary to liquidate the

debt."

are open to his assignee.”

And where a lien is attempted to be enforced, all defenses open to a. lessee

Foreclosure should be against all the goods covered,”0

and may in Texas be joined with an action against the purchaser."1

The right to retain a deposit made to secure lessor against loss of rent is

deemed waived by resentry for failure to pay rent.“2

§ 10. Landlord’s remedies for recovery of premises—The plaintiff must

prove right of possession or ownership," but the right to dispossess a tenant may

be reserved by a grantor.“ Generally speaking, whatever remedy to secure pos

session is open to lessor is open equally to his grantee."

Appropriate remedies.—Ejectment will lie where there is a right of re-entry.“

Injunction will lie to prevent irreparable injury from use of the premises after

forfeiture."

Unlawful detainer will lie against a tenant who holds over without right" or

whose term has become forfeited by default,” and under certain statutes for

wrongfully using the premises.‘0

the lease ‘1 nor is the assimee after reassi ment.‘2
, O

The assignor is not guilty after he has assigned

A grantee is not aifected by

his grantor’s acquiescence in nonpayment of rent.“

Summary dispossession will be denied where lessor has, in bad faith, refused

tender of rent and costs.“ The relation of landlord and tenant must subsist.“

It may be maintained, though forcible detainer is subsequently begun.“ A stran

ger to summary proceedings cannot intervene and defend.“

other town. even though lessee be solvent.

Waliin v. Murphy, 117 Iowa, 640.

28. Momrlch v. Schwartz [Neb.] 96 N. W.

636.

29. Thomas v. Conrad, 25 Ky. L. R. 169,

74 S. W. 1084.

80. Jackson v. Corley, 30 Tex. Civ. App.

417.

31. Jackson v. Corley, 30 Tex. Civ. App.

417. The court has Jurisdiction of a. suit to

foreclose a landlord's lien on goods, although

while the litigation is pending, the goods are

converted by parties who have purchased

them, and the sum claimed for conversion

joined in the foreclosure suit is below that

requisite to confer jurisdiction on the court

when first set up. Jackson v. Corley, 30 Tex.

Civ. App, 417.

82. Caesar v. Rubinson, 174 N. Y. 492.

33. Cleary v. VValdron [N. J. Law] 54 Atl.

565.

34. Tucker v. McClenny [Mo. App.] ‘17 S.

W. 151.

85. Tucker v. McClenny [Mo. App.] 77 S.

W. 161: Hadley v. Bernero, 97 Mo. App. 314;

Metropolitan Land Co. v. Manning, 98 Mo.

App. 248. In Georgia, a, grantee of property

during a lease period may acquire control

from tenant by a. dispossessory warrant.

Willis v. Harrell. 118 Go. 906.

36. Under a. lease providing for re-entry

upon default of tenant. McMahon v. Howe.

40 Misc. [N. Y.) 546; Ocean Grove Camp Meet

ing Ass'n v. Sanders. 68 N. J. Law. 631. In

a. suit in ejectment where the issue is right

of lessee to possession determinable from

construction of the lease and evidence ad

duced, evidence that landlord took posses

sion under claim of forfeiture is irrelevant.

Summerville v. Apollo Gas Co. [Pa.] 56 Atl.

876.

87. Negaunee Iron Co. v. Iron Cliffs CD.

[Mich.] 96 N. W. 468.

39. In California, justice courts have ju

risdiction of actions both of forcible entry

and unlawful detainer. though separately de

fined by the code. Ivory v. Brown. 137 Cal.

603. 70 Pac. 657.

89. That the period of a lease has not ex

pired does not bar an action for unlawful de

tainer upon a lease providing for such ac

tion in case of default._ Preston v. Stover

[Neb.] 97 N. W. 812. In Nebraska, action for

detention may be maintained upon default

of tenant and statutory notice where lease

provides for retaking upon default. Cochran

v. Phila. M. & T. Co. [Neb.] 96 N. W. 1051.

Landlord must either prove requisite notice

to quit or an occupancy under a lease and a

holding over. Weinhaner v. Eastern Brew.

Co., 85 N. Y. Supp. 854. Receipt of rent suf

fices to show tenancy. Id.

40. Maintaining a nuisance.

Gill. 97 Me. 315.

41. In absence of proof of concerted action

to deprive landlord of premises, tenant plac

ing a third party in possession at expiration

of his own term is not liable for unlawful

detainer. St. Louis Brew. Ass'n v. Nieder

liiecke [Mo. App.] 76 S. W. 645.

42. Assignee is not liable who has re—

assigned and surrendered before notice. Ben

l’mmond Wine Co. v. Sladky [CaL] 75 Pac.

332.

48. In Oklahoma, action of unlawful de

tainer not barred by grantee against tenant

by reason of possession of premises by ten

ant for over two years with consent of gran

tor, without payment of rent. Donahoe v.

Mitchem [Okl.] 74 P710. 903.

44. ASl‘H‘ll v. Haims, 38 Misc. [N. Y.] 578.

45. Evidence insufficient to show relation

of landlord and tenant, the occupant being

a. subtonnnt. Schlaich v. Blum. 85 N. Y.

Supp. 335.

40. In Missouri. action for rent and pos

session under landlord and tenant act not

Evaleth v.
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Procedure.—In New York and Georgia, the necessary affidavit or verification

may be made by an agcn .‘5 The statutory notice must be given.‘9 Objection to

lack of sufficiency of notice to terminate is waived by failure to plead not guilty

and by pleading extension of the tcrni.’so

The relation of tenancy (in certain of the statutory proceedings available to

“landlords”),“ possession by the tenant,“2 facts showing an unlawful detainer,“

and plaintiff’s title to possession,“ must be pleaded, and amendments may be al

lowed according to the usual rules.“

counterclaim are not so pleadable."

Defenses must he pleaded,“ and matters of

The character of the tenancy proved must

not vary from that to which the notice given applies."

Only tenancy and default can be tried in unlawful detainer, and paramount

title in lessee,“ or that defendant holds an invalid title to the property,“ or that

defendant corporation has begun condemnation proceedings,‘1 or that lessee has

sublet without authority, and sublessees are not made parties," constitutes no de

fense.

deemed abated by subsequent action of for

cible detainer. Walter Commission Co. v.

u‘illeland, 98 Mo. App. 684.

#7. Code Civ. Proc. § 2244, allowing per

sons claiming possession to intervene ap

plies only to the persons enumerated in sec

lions 2231, 2232 and 2237. Heuser v. An

tonius, 84 N. Y. Supp. 580.

48. In Georgia. the affidavit necessary to

dispossess a tenant holding over or in de

fault on rent may be made by landlord's

agent. Johnson v. Thrower, 117 Go. 1007. In

New York. the agent of a domestic corpora.

tion may verify a. petition in summary pro

ceedings to dispossess a. tenant. It is not

essential that the verification be by a corpo

rate ofilcer. Stuyvesant Real Estate Co. v.

Sherman, 40 Misc. [N. Y.] 205.

49. “'hen an action for rent and posses

sion is supplemented by attachment for rent

the giving of 10 days' notice required for

the attachment confers Jurisdiction though

the main action requires but five days' notice.

State v. Rainey, 99 Mo. App. 218. In New

York a notice in summary proceedings must

be in the alternative—for payment of rent

or possession. McMahon v. Howe, 40 Misc.

[N. Y.] 546.

50. Snyder v. Porter [Neb.] 95 N. W. 1009.

51. A statement that one party has at

torned to another and paid him rent may

be equivalent to stating that the relation of

landlord and tenant existed between the par

ties. State v. Rainey. 99 Mo. App. 218.

52. Statement of leasing for specified

time, occupation by defendant. demand for

possession within specified time after ter

mination of period. refusal of defendant to

surrender. held. sufficient allegation 01' pos

session by defendant. Earl Orchard Co. v.

Fava, 138 Cal. 76, 70 Pac. 1073.

53. In Missouri, in unlawful detainer by

grantee of lessor, allegation that plaintiff,

on a specified date was and ever since has

been entitled to possession. and that defend

ant willfully and without force held over

after termination of his term, is in compli

ance with statute. Tucker v. McClenny [Mo

App.] 77 S. W. 151. As to sufficiency of alle

gations in unlawful detainer. see further

Armstrong V. Mayer [Neb.] 95 N. W. 483.

54. Jurisdiction to oust a tenant is not

On the other hand, as a valid defense to the action, proof may be made

conferred on the court by a. petition which

falls to allege petitioner to be owner. land

lord, agent or otherwise entitled to posses

sion. Cram v. Dietrich, 38 Misc. [N. Y.] 790.

An averment in a. petition in summary pro

ceedings that petitioner is “lessee and as such

is landlord" does not sufiiciently aver his in

terest [Code Civ. Proc. § 2235]. Loft v. Kaziz,

84 N. Y. Supp. 228. Summary proceedings must

set out the landlord's interest and not mere

ly that he was landlord else there is failure

of jurisdiction warranting injunction in ten

ant's favor. Kazis v. Loft. 81 App. Div. [N.

Y.] 636. Allegation that petitioner is agent

for named person alleged to be owner sets

forth title. Equitable L. Assur. Soc. v.

Schum, 40 Misc. [N. Y.] 657.

65. In case of mutual mistake continu

ing to a certain point in the trial as to the

time of termination of the period. motion to

amend will be permitted even pending a mo

tion to dismiss for the variance. Earl 0r

chard Co. v. Fave. 138 Cal. 76, 70 Pac. 1073.

Technical imperfections in answer may be

amended where defect was not misleading.

Van Deventer v. Foster, 87 App. Div. [N. Y.]

62.

56. In municipal court, city of New York,

to recover possession for default in payment

of rent. defense of rel adjudicata can be

raised only by answer, not by motion. By

motion. questions of jurisdiction, sufficiency

of petition, notice and other cognate matters

may be raised. Fritztuskie v. Wauroski, 83

App. Div. [N. Y.] 160.

57. Breach of covenant to repair while

pleadable in a summary proceeding must be

pleaded by way of counterclaim and not as

defense [Laws 1893, p. 1750. c. 705]. Jeffer

son Real Estate Co. v. Hiller, 39 Misc. [N.

Y.] 784.

P . Allegation of monthly hiring (requir

ing five days‘ notice) is not supported by

proof of a month to month tenancy and 30

days notice. Bent v. Renken. 86 N. Y. Supp.

110.

59. Hill v. Watkins [Ind. T.] 69 S. W. 837.

60. Turner v. Gilliland [Ind. T.] 76 S. W.

253.

01- Morris v. Healy Lumber Co. [“’ash.]

74 Pac. 662.

02. Tucker v. McClenny [MO- App.] 77 S

iV. 151.
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that the landlord’s title has terminated either by operation of law, by judgment,

or act of the landlord,“ or that the deed from tenant to landlord and the lease

from landlord to tenant were procured by fraud,64 or that the action is based upon

the failure of tenant to pay rent by reason of difference of view as to the amount

of rent payable.“ Collateral issues of title do not oust jurisdiction in summary

proceedings.“ ,

In some states, rent may be recovered in the same action," or damages,” or a

penalty for detention,“ or restitution be given to a tenant who pays the rent due.10

Where averment in summary proceedings that rent is due is denied, such aver

ment must be proved.“

alleged and proved.72

Service of notice to pay rent or surrender must be

The giving of notice to pay rent or surrender is not a

notice in a special proceeding, service of which may be proved by affidavit when

denied." A statute authorizing the action for use of premises for the mainte

nance of a statutory common nuisance is in its nature penal and requires strict

proof."

Acts authorizing restitution on filing bond before judgment are valid."

retention bond has been held not to run in favor of a grantee."

valid despite irregularities in procedure."

A

The writ" is

Accrued rent is not discharged by terminating the lease by possessory pro

eeedings." The costs are regulated by statute.”

Injunction against proceedings will not issue when the defense may be made

03. Fry v. Boman [Kan.] 73 Pac. 61.

84. Simon Newman Co. v. Lassing [Cal.]

74 Pac. 761.

65. Brown v. Samuel's, 24 Ky. L. R. 1216,

70 S. W. 1047.

68. Van Deventer v. Foster. 8’! App. Div.

[N. Y.] 62.

67. In California, the court may determine

rent due and render judgment therefor under

a complaint demanding a month's rent, where

the alleged unlawful detainer is after de

fault in rent.' Nolan v. Hentlg, 138 Cal. 281,

71 Pac. 440. A complaint in unlawful de

tainer may include demand for rents which

became due prior to institution of the action.

Ellis v. Fitzpatrick [C_ C. A.] 118 Fed. 430.

08. In Missouri, damages for unlawful de

tainer may be predicated as from date of

demand only, not from date of entry into

possession. Moston v. Stow, 91 Mo. App. 554.

In New York, damages may he recovered for

the wrongful withholding of property both

prior and subsequent to the commencement

of the action. Willis v. McKinnon, 79 App.

Div. [N. Y.] 249.

69. In California, where unlawful detainer

is after default in rent, judgment may be

given for three times the amount of rent due

at date of“ trial. Nolan v. Hentig. 138 Cal.

281, 71 Pac. 440. In Missouri, twice the

value of the monthly rents may be recovered

in unlawful detainer proceedings. This may

he true despite a stipulation of parties limit

ing damages for detention to a less amount.

Hadley v. Bernero. 97 Mo. App. 314.

70. In California, the code permitting pay

ment into court of rent found due and res

toration to estate thereupon, where proceed

ing is for unlawful detainer upon default

in rent, does not give right of re—entry

where there were other breaches of cove

nant in addition to default in rent. Bate

man v. Superior Ct., 189 Cal. 140, 72 Pac. 92!.

71. Brill v. Norkett. 84 N. Y. Supp. 142.

72. Lacrubere v.‘ Wise [Cal.] 75 Fee. 185.

In California, the bringing of an action in

unlawful detainer may render notice of ter

mination of tenancy at will unnecessary.

Earl Orchard Co. v. Fava, 138 Cal. 76, 70 Pac

1073.

73. Code Civ. Proc. §§ 1161, 2009. Lacra

bere v. Vi’ise [Cal.] 75 Pac. 185.

74. Eveleth v. Gill, 97 Me. 315. Where

a. mere allegation that the “estate in the

premises has terminated" was held insuffi

cient.

75. Not unconstitutional as depriving ten

ant of property without process of law. Mor

ris v. Henly Lumber Co. [Wash.] 74 Pac. 662.

76. In Arkansas. sureties on a retention

bond in unlawful detainer are relieved from

liability for a holding-over of_ principal,

where, during the term of the lease, the

landlord has conVeyed the premises to an

other. Brooks v. Buie [Ark.] 70 S. W. 464.

77. Evidence as to whether officer re

moved property from part of premises not

covered by dispossess warrant held for the

jury. Moriarity v. \Vagner, 84 N. Y. Supp.

864.

78. That the anterior proceedings were

irregular does not justify sheriff in refusing

to execute writ to collect rent and place

plaintiff in possession, the writ being in all

respects regular. State v. Rainey, 99 Mo.

App. 218.

79. In New York a lease is cancelled by

the issue of a warrant in summary proceed

ings. The recovery of rent up to the time

of the issuance of the warrant is not, how

ever, barred thereby. Adler v. Kramer, 39

Misc. [N. Y.] 642.

80. In New York. a landlord prevailing in

a. summary proceeding, in which forcible

entry and detainer is not involved. may be

allowed as costs ten dollars, but no more.

Laurla v. Capobianco, 39 Misc. [N. Y.] 441.
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or the injury averted in the dispossessory proceeding,81 unless irreparable injury

would result,” but it may issue to enable the lessee to institute legal proceedings

for his protection.“

Matters relating to practice on new trial“ or review“ in the various juris

dictions are decided in cases cited. Constructive eviction and surrender are ques

tions of fact which will not be reviewed on conflicting evidence.” After a new

trial is ordered in dispossess proceedings, a jury may be demanded, though it

was waived on the first trial." Defenses must be made below.Ba

§ 11. Liability of third persons to landlord or tenant—For injury to the

leasehold estate, third persons are liable to the lessee. The lessor cannot main

tain action therefor." A tenant in possession may sue for recovery of damages

occasioned to his leasehold interest by a nuisance. That his occupation began

while the nuisance existed does not alter the rule.” Where lessees have privilege

of removing building at expiration of term, in estimating damages caused by the

falling upon it of an adjoining building, consideration may be had to the proba

bility of securing a renewal of lease, rental value for remainder of term and cost

of removing the collapsed structure as ordered by city authorities.“1 A lessee

cannot recover a fire loss occasioned by negligence of lessor, where policy provides

that it shall become void where insured releases any party from liability for caus

ing loss, and insured lessee has so released lessor.”

need not join the lessor as a. party.”

81. Equity will not restrain the execu

tion of a warrant to dispossess a. tenant,

where the relation of landlord and tenant

clearly exists. The tenant has his remedy

at law by filing a counter affidavit. Johnson

v. Thrower. 117 Ga. 1007. Under the Penn

sylvania bill to restrain summary proceed

ings against tenants, allegation that com

plainant believes he cannot receive a fair

trial because justice and Jury is friendly to

landlord, is insufficient. Neither is it suffi

cient to allege that tenant placed reliance

on landlord‘s promise to extend the lease,

had not given the notice required by the

lease. and the landlord had failed to redeem

his promise. Denny v. Fronheiser [Pa.] 56

Atl. 406.

152. Summary proceedings may be en

loined if there is a claim of right and evic

tion would endanger life. but not solely be

cause of a. claim of right trinhle in such pro

ceedings. Vi'eber v. Rogers, 41 Misc. [N. Y.]

662.

83. Where a lessee railroad has rightfully

constructed its road on the premises, the

lessor cannot dispossess the lessee until time

is given to start condemnation, where lessee

is willing to pay for use of land, amount to

be determined in condemnation proceedings.

Baltimore & O. R. Co. v. “'inslow. 18 App.

D. C. 438. See, also, Winslow v. Baltimore

& O. R. Co., 188 U. S. 646, 47 Law. Ed. 635.

84. Motion by defendant to be relieved of

judgment in unlawful detainer does not es

top him, if motion is denied. from moving

for new trial on the ground of lack of suffi

ciency of evidence. Schnittger v. Rose, 139

Cal. 656. 73 Pac. 449.

85- In Missouri, :1 Justice may decree pos

session. but cannot enter judgment for rent

in excess of his Jurisdiction. Upon trial de

novo on appeal to circuit court, the landlord

may elect to have decree of possession, but

cannot have judgment for rent in excess of

the Justice's Jurisdiction. Walter Commis

The lessee, in bringing suit,

For injury to the reversionary interest,

sion Co. v. Gilleland, 98 Mo. App._68-i. In

Missouri, an appeal in unlawful entry and de

tainer from Judgment of Justice is returnable

to circuit court within six days after Judge

ment is rendered, where Judgment rendered

during circuit court term. Hadley v. Ber

nero. 97 Mo. App. 314. In Mississippi, where

a tenant appeals in proceedings to dispossess

him, he may file in the circuit court, for the

first time, an affidavit denying the facts on

which the summons was issued. Harvey v.

Clark, 81 Miss. 166. In New York, a Justice

may determine whether or not all rent due

under a. lease has been paid. If guilty of er

ror in his decision. an appeal lies from the

final order awarding possession. If posses

sion be awarded to landlord and. from de

cision of Justice the amount of rent unpaid

cannot be ascertained, tenant may apply to

equity for relief. Natkins v, Wetterer, 76

App. Div. [N. Y.] 93.

86. Call v. Case. 84 N. Y. Supp. 166.

87. Freifeld v. Sire, 84 N. Y. Supp. 144.

88. That by his subsequent acts tenant

has overcome a. forfeiture cannot be raised

for the first time in appellate court. Metro

politan Land Co. v. Manning, 98 Mo. App.

248.

Equitable defense may be entertained in

municipal court. Schlaich v. Bium, 85 N. Y.

Supp. 335.

89. Southern R. Co. v.- State, 116 Ga. 276:

Coney v. Brunswick & F. Steamboat Co., 116

Ga. 222. The lessee of a. pier extending be

yond low-water mark may enjoin the use of

the same by one claiming right on sole

ground that the pier is public. Coney v.

Brunswick & F. Steamboat Co.. 116 Gin 222.

00. Bly v. Edison Elec. Illuminating- Co.,

172 N. Y. 1, 58 L. R. A. 500.

91. McPhillips v. Fitzgerald. 76 App. Div.

[N. Y.] 15.

92. Kennedy v. Iowa State Ins. Co., 110

Iowa, 29.

93. Dale v. Southern R. Co., 132 N. C. 705.
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right of action is in the lessor. Where the leasehold interest is not afiected, 'the

lessee cannot maintain action.“ The tenant on shares has a title to sue for a

wrongful levy on crops.“ As to intervening rights, the renewal lease does not

date back." Property put on the premises by an intruder is either personalty or

fixtures and in neither case belongs to the tenant."

§ 12. Crimes and penaliies.--If the removal of crops be made criminal, the

intent is immateria .“ The tenant may enforce a penalty for obstructingr a way

of which he has the use.”

LABCENY.

§ 1. Common Law Larceny (096). C. Effect of Possession of Stolen Proper

§ 2- Statutory Larceny, Theft, etc. (698). ty (702).

58. Indictment and Prosecution (698). D. Sufficiency of Evidence (703).

A. Indictment (698). E. Instructions (704).

B. Admissibility of Evidence (701). F. Trial. Sentence and Review (705).

§ 1. Common law larceny—Larceny is the felonious taking and carrying

away of the personal goods of another with intent to deprive the owner of his

property therein, and to appropriate the same to the use of the taker.1 An aspor

tation,2 non-consent of the owner,8 and a felonious intent to thereby convert the

stolen property to defendant’s own use,‘ are necessary elements of larceny. Where

possession is taken under circumstances showing a want of felonious intent, such

as a bona fide claim of right," a claim of ownership in one’s self,” family," or

employer,’ for a joke,“ in the regular discharge of one ’s duty,10 or for any purpose

94. Sposato v. New York, 75 App. Div. [N. 4. State v. Littrell, 170 Mo. 13; State v.

Y.] 304. Palmer [Del.] 53 Atl. 359; State v. Riggs

95. Notwithstanding they are subject to 21 [Idaho] 70 Pflc- 947- Delirium "61118118 83

lien. Parker v. Hale [Tex. Civ. App.] 78 S. defense. State v. Kavanaugh [Del.] 53 At].

W, 555. 335. Intoxication as defense. Collins v.

98. One holding under a. renewed oral State, 115 Wis. 596; Stokes v. State [Tex. Cr.

lease holds with notice of a foreclosure suit App.] 70 S. W. 95. Instruction as to good

begun after the formation of the original character held erroneous. State v. Birkby

lease but prior to its renewal. McLean v. [Iowa] 97 N. W. 980. Such intent is not test

McCormick [Neb.] 93 N. XV. 697. ed by the acts of the accused after the taking

177. Property put on premises by one who except as they indicate the intent at the

hold a posterior lease taken with notice but time he took it. State v. Palmer [Del.] 53

reserving right to remove his property. Lin- At]. 359. Cow theft, intent to secure reward

den Oil Co. v. Jennings [Pin] 56 Ati. 1074. for return held within issues. Davis v. State

98. State v. Crook, 132 N. C. 1053, where [Tex. Cr. App.] 74 S. W. 544.

a grass and hay patch is held not to be 8- 5. Retaking possession of property sold

("‘09- after dispute as to amount due. People v.

99- Mm‘l‘iSOfl V- ChiCHSO & N- W. R- CO“ “'alburn [Mich] 92 N. W. 494. Instruction

117 Iowa, 587. held sufficient. Roberts v. State [Tex. Cr.

1. State v- Spencer [Del-l 53 ML 337: State App.] 70 s. W. 423. Cotton theft—right or

V- Palmer [DGI-l 53 AU- 359; State V- Mur‘ possession derived from one having special

MW. 90 M07 ADD- 543- see- 8150- Embezzm' interest. Tyler v. State [Tex. Cr. App.] 70

ment. 1. D. 998; False Pretenses and Cheats, 5, W. 750. An instruction putting the burden

1, p. 1204. I on defendant to establish that he took the

2. Defendant surprised in attempt. State property under an honest belief of owner_

v. Knolie, 90 Mo. App. 238. More DOlflflng 0"! ship is error. State v. Weckert [S. D.] 95 N.

cattle in a. field and selling them to a. third w_ 924,

person is not larceny. Lens v- State [Fla-l 0. Taking of live stock in belief of owner

32 So. 870. Frustrated attempt to unscrew ship, State v. Sally, 41 Or. 366, 70 Pac. 396;

diamond stud not theft from person. Rodri- Long v. State [Fla.] 32 So. 870. Killing hogs

quez v. State [Tex- Cr. Ann-l 71 S. W. 696- on range. Blair v. State [Arie] 71 s. W. 482.

Inserting hand in another's pocket not 86- 7. Cow stealing: Claim of good faith not

curing money therein is not theft from the substantiated. Jackson v. State. 137 Ala. 96.

DETSOH- anmngO "- State [Tern CT. ADD-l Hog theft. defendant assisting brother to

71 S. W. 697. Trespass no longer enters into kill. Newberry v. State [Tex. Cr. App.] 74

larceny. People v. Mills, 91 App. Div. [N. s, w, 774,

Y.] 331. . 8. Jackson v. State [Tex. Cr. App.] 70 S.

3. State v. Littrell. 170 Mo. 13'. State v. W, 749. Driving cattle away in belief of

Waller, 174 M0. 618. Instigation of detec- ownership in employer. People v. Hoagland,

tive employed by owner amounts to consent 138 Cal. 838, 71 Pac. 359.

(State v. Waghalter [ll-10.] 76 S. W. 1028). but 9. Taking pistol from another‘s pocket in

mere suspicion of defendant's intent and neg- dnyllgbt. Jackson v. State, 116 Ga. 578.

lect in protecting property does not (Lowe 10. Employe removing goods from one

v. State [Fla] 32 So. 956). room to another. State v. Foy, 131 N. C. 304,
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excluding the presumption of intent to deprive the owner of his property,11 there

is no larceny. Merely that the taking was open, unconccaled and in the presence

of others is, however, not conclusive of good faith.12 A bailee who has lawful pos

session," as one who has been loaned an article,“ or an agent managing a store for

the owner," cannot commit larceny. Merely that possession was obtained, how

ever, by colorable consent of the owner, as by a trick or device," is no defense ; but

false representations inducing one to sell property unconditionally do not constitute

larceny." If defendant came into possession in good faith with the owner’s con

sent, a subsequent conversion of it will not amount to larceny, but if he had the

intent at the time of taking possession of converting it to his own use, it is lar

ceny, and whether or not he had such intent is for the jury.“ Where one is seek

ing to have a dollar changed and another takes it, saying he will go and get it

changed, and the owner demands the money back and seizes him and he breaks away

and runs with intent to steal the dollar, there is a case of simple larceny."

The finder of lost property is not guilty of larceny unless he appropriates it with

knowledge or the means of knowledge of the true owner,”0 and where personal prop

erty is taken and retained by a person incapable of committing a crime, the cus

tody is that of the owner, and one taking it from such irresponsible agent, with

intent to convert it, is guilty of larceny, as in the case of finding lost property.21

A dog," money won at gaming," and a county warrant, may be the subject of

larceny.“ Where animals or other creatures are not domestic, but are ferae natu

rae, larceny may notwithstanding be committed of them if they are fit for food of

man and dead, reclaimed, or confined so that they may be taken at any time by the

owner."

Where a purse secured by a steel chain wrapped around the owner’s finger is

suddenly snatched by one intending to steal it with force sufficient to break the

chain and injure the owner’s finger, the offense is robbery, not larceny from the

person.2°

A conspiracy to steal and sell live stock is pending until the sale has been

made and the proceeds divided.” .

A purchase of the animal subsequent to taking it from the range is no defense

to a prosecution for horse theft.28 Kleptomania is not a defense except as tested

by the “right and wrong” theory; a mere irresistible impulse to steal being no de

tense."

11. Taking horse to ride to next town is

not larceny. Leland v. State [Miss] 33 So.

842; Hartley v. State [Tex. Cr. App.] 71 S. W.

603; Vi'indom v. State [Tex. Cr. App.] 72 S.

“K 193.

12. Jackson v. State, 137 Ala. 96; Verberg

v. State, 137 Ala. 78.

18. Finlnyson v. State [Fla.] 35 So. 203.

14. Overcoat. Smith v. State [Tex. Cr.

App.] 75 S. W. 298.

15. Bismarck v. State [Tax Cr. App.) 73

S. W. 965. ,

16. Vi’verg v, State [Ala] 35 So. 53: Fin

layson v. State [F1a.] 35 So. 203. Inducement

to bet on fraudulent game. State v. Murphy,

90 Mo. App. 548: Randle v. State [Tex. Cr.

App.] 70 S. W. 958; Conner v. State [Tex. Cr.

App.] 76 S. W. 924. "Short change." Ver

berg v. State. 187 Ala. 73.

17. Foster v. State. 117 Ga. 39: Powell *1.

State [Tex. Cr. App] 70 S. W. 968.

18- Taking' up astray on request of owner.

State v. Meldrum, 41 Or. 380. 70 Pac. 526. In

structions held erroneous. State v. Riggs

[Idaho] 70 Pac. 947. Hiring livery horse to

go to one place and going to another. People

v. Jackson. 138 Cal. 462, 71 Fee. 566.

19. Fitzgerald v. State, 118 Ga. 855.

20. Gen. St. 1894, i 6720. State v. Hoshaw.

89 Minn. 307.

21. \Vhere one procures an infant to enter

a house and take property therefrom he is

guilty of larceny. Rice v. State. 118 Ga. 48.

22. Rockwell v. Oakland Circuit Judge

[Mlch.] 94 N. W. 378.

23. Fay v. State [Tex. Cr, App.] 70 S. W.

744.

24. State v. Morgan, 109 Tenn. 157.

25. Fish in pound nets in Great Lakes.

State v. Shaw, 67 Ohio St. 157, 60 L. R. A.

481.

20. Smith v. State. 117 Ga. 320.

27. Lamb v. State [Nebfi 95 N. W. 1050:

O'Brien v. State [NebJ 96 N. W. 649.

28. Landreth v. State [Tax Cr. App] 70

S. W. 758.
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One who being present, actually or constructively,3° at the time larceny is

committed, abets and counsels therein, is guilty of the crime,“ though he takes no

active part in it,32 as is one who, being absent, counsels and advises its commission,

and receives and secretes the stolen property ,3” but the crime of receiving stolen

goods is distinct from larceny.“

§ 2. Statutory larceny, theft, eta—Under the Penal Code of New York,"

larceny may be committed, by misrepresentations leading to the sale of a worthless

article," or, by holding out the inducement of a profitable investment and sub

sequent misapplication of the funds thereby obtained ;" but the ordinary relation

that exists between broker and customer will not support an indictment for lar

ceny as agent, bailee, or trustee.“ For a physician to procure medicine from the

city ostensibly for a poor person and then charge such person for it, he being in

fact not a poor person, is an appropriation to his own use of public property in his

control.”

Asportation is not an element of larceny from the person in California.‘0

In Texas, in order to constitute theft as a bailee, a fraudulent intent in convert

ing the property is necessary.“

Cutting and removing timber from the land of another is not larceny in Wash

ington.‘2

A warehouseman was held properly prosecuted for larceny as bailee and not

as warehouseman, in Oregon.“

A receipted voucher in Minnesota“ and files in public custody in New York“

may be the subject of larceny. Whether or not the bringing into one district or

state property stolen in another is punishable in the jurisdiction to which the prop

erty is brought, there can be no conviction in the absence of proof that defendant

brought the property into the jurisdiction, and an instruction that puts the burden

upon him to show a disposition of it before coming into the jurisdiction is error.“

Value is not an element in the theft of particular classes of property like cat

tle" or horses.“

§ 3. Indictment and prosecution. A. Indictment—Larceny, being an in

famous crime, may not be prosecuted in the Indian Territory by information.“

i

29. Lowe v. State [Tex. Cr. App.] 70 B. W- 41. Instruction failing to no state.

206. v. sum. [Tex. Cr. App.] 76 s. w. 434.

30. Baldwin V. Sta-t0 [Fla->1 35 50- 220i 42. 2 Ball. Ann. Codes & St. §§ 7108. 7109.

Newberry v. State [Tex. Cr. ADD-l 74 3- W‘ 7141. Tacoma. Mill Co. v. Perry, 32 Wash. 650,

Smith

774.

31. People v. Putnam. 85 N. Y. Supp. 1056.

32. State v. Palmer [Del.] 63 Atl. 359: By

num v. State [Tex. Cr. App.] 72 S. W. 844.

33. Pearce v. Okl. (C. C. A.] 118 Fed. 425;

Lamb v. State [Neb.] 95 N. W. 1050. An or

dinance defining petit larceny by its common

law definition includes Within its terms ac

cessories before the fact. Reed v. State

[Miss] 36 SO. 178.

34. See Receiving Stolen Goods.

35. 5528.

36. Agency for worthless insurance com

pany. People v. Walker. 85 App. Div. [N.

Y.] 556. Worthless mining stock. People v.

Putnam. 85 N. Y. Supp. 1056.

37- People v. Hackett, 82 App. Div. [N. Y.]

88.

38. People v. Thomas, 83 App. Div. [N. Y.]

226. Ct. People v. Karste [Mlch.] 93 N. W.

1081.

89. N. Y, Pen. Code. § 528. subd. 2. People

v. Levin, 41 Misc. [N. Y.] 53.

40. Pen. Code, § 484. subd. 2.

Lonnen. 139 Cal. 634. 78 P110. 586.

People v.

73 Pac. 801.

48. Hill's Ann. Laws. 5! 1771. 4201-4207.

State v- Humphreys [0r.] 70 Pac. 824.

44. State v. Scanlan. 89 Minn. 244.

45. Bribing an officer in order to abstract

8. paper from public files is statutory grand

larceny in the second degree (stealing or un

lawfully obtaining a. record [Pen. Code. i 531.

sfibril 31). People v. Mills. 91 App. Div. [N.

Y.] 331.

46. Money stolen by express messenger.

Davis v. U. 8.. 18 App. D. C. 468. An indict

ment for larceny in C. county is supported by

proof of stealing in Canada and bringing

the stolen property into C. county [Pen. Code,

§§ 1561. 1569. 15721. State v. De Wolt‘e

[Mont.] 74 Pac. 1084.

47. Value at cattle feloniously converted

need not be alleged or proved [Mills' Ann. St.

§ 1256 and Laws 1891. p. 430, i 1]. Quinn v.

People [Colo.] 75 Pac. 398.

48. Horse stolen in another jurisdiction.

The statute denounces such theft when the

property is brought into the state, "as it com
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Though used in indictments for larceny time out of mind, the omission of

the words “then and there being found’m and “feloniously” is not fatal to an in

dictment which charges that defendant unlawfully stole,"1 and an indictment char

ging that defendant after entering a house “did privately steal therefrom” is good

against the objection that it does not charge an asportation, wrongful taking, or

taking with intent to steal.“

The intent to deprive the owner of his property need not be specifically al

leged, if the language used otherwise imports such intent ;“ but an unnecessary

averment of intent to feloniously convert will not render an information double.“

An averred “intent to deprive the owner of the possession” docs not satisfy a stat

ute defining the intent as one “to deprive another of his property/’5‘ .

An indictment for statutory larceny must allege all the statutory elements“

and contain allegations that will clearly apprise the defendant under which statute

he is prosecuted." To charge the bringing of stolen property into the state, the

criminality of the original taking must be stated." No asportation need be alleged

in larceny from the person in California." In Texas, the consent of the owner

must be negatived ; but an indictment for theft from a partnership need not spe

cifically negative the consent of each of the partners."

The property alleged to have been stolen must be described with suificient par

ticularity to apprise defendant of what he is accusedand to furnish him immunity

from subsequent prosecution for the same offense,"1 whence property taken can

not be described by what it is enclosed within, because that gives no idea of the ex

tent of the goods taken ;°2 but an indictment for attempted larceny need not de

scribe the property nor allege that it “had any value."

At the common law, it was necessary in describing money to state the kinds

and value of the pieces,°~‘ but this is no longer necessary in most jurisdictions, it

being sufficient to state that it was “current money ;”“ there must be an averment

of monetary currency however, “five dollars of the goods and chattels of A” not be

mitted in this state." Beard v. State [Tex.

Cr. Ann] 78 S. W. 848.

49. Williams v. U. S. [Ind. T.] 69 S. W.

849.

50. Baldwin v. State [Fla.] 35 So. 220.

51. State v. Smith, 31 Wash, 245. 71 Pac.

767; Baldwin v. State [Fla.] 35 So. 220.

52. Jetterson v. State [Ga.] 45 S. E. 61.

53. Martin v. State [Neb.] 93 N. W. 161;

State v. Halpin [S. D.] 91 N. W. 605; Terri

tory v. Garcia. [N. M.] 75 Pac. 34.

54. Van Syoc v. State [Neb.] 96 N. W. 266.

55. Steii v. Territory [OkL] 71 Pac. 653.

56. Information against warehouseman tor

larceny as ballee sustained. State v. Humph

reys [Or.] 70 Pac. 824. Indictment tor lar

ceny of county warrant held sufficient. State

v. Morgan, 109 Tenn. 157. An indictment for

theft by a. borrower held stifl'lcient [White's

Ann. Pen. Code, art. 877. § 1501]. Young- v.

State [Tex. Cr. App.] 76 S. W. 798. Under

the statute in Massaoliusets the word "steal"

includes all forms of criminal taking and

converting. by larceny, embezzlement, and

false pretenses [Rev. Laws. c. 218, Q 38].

Corn. v. Kelley [Mass] 68 N. E. 346.

.'. . Chicken stealing [Crimes Act, §§ 158,

162]. State v. Shutts [N. J. Law] 54 Atl. 235.

58. Indictment sufficient to allege that

theft in another state was then and there

a. crime. Beard v. State [Tex. Cr. App.] 78

S. W. 348.

50. Pen..Code, i 484. subd. 2. People v.

Lonnen. 139 Cal, 634, 73 Fee. 586. -

60.

W. 96 .

61. "One bull" is a sufficient description.

Peepies v. State [FiaJ 35 So. 223. Stolen

horse held sufliciently described. Teal v.

State [Ga.] 46 S. E. 964. Description 01' hogs

stolen held no variance. State v. Montgom

ery [S. D.] 97 N. W. 716. “Seven bags of

chickens of the value of twenty dollars" is

not a sufl‘icient description, chickens usually

being regarded by number or weight. State

v. Shutts [N. J’. Law] 54 At]. 235. “One

horse" is sufficient description of property.

State v. Collett [Idaho] 75 Pac. 271. But to

refer to “a horse" as "said mule" is fatal.

Duncan v. State [Tex. Cr. App.] 70 S. W. 643.

62. State v. Shutts [N. J. Law] 64 Atl. 235.

63. Bloch v. State [Ind.] 68 N. E. 287.

04. Whitson v. State, 160 Ind. 510.

65. Description of money stolen held sufii

cient. Verberg v. State, 137 Ala. 73; Davis

v. U. S., 18 ADD. D. C. 468. Pocket book and

money. State v. Williams, 118 Iowa, 494;

State v. Connor, 118 Iowa, 490. “Seventeen

dollars in money each of the value of one do]

iar" is sufficient (Fay v. State [Tex. Cr. App.)

70 S. W. 744); “gold, silver and paper money"

is sufficient (Sand. & H. Dig. § 1717] (Mar

shall v. State [Ark] 75 S. W. 684). "United

States currency" admits proof or any kind of

current funds (Dennis v. State [Tex. Cr.

App.] 74 S. W. 559) made legal tender by

congress (Summers v. State [Tex. Cr. ADP-l

76 S. W. 762).

Wesley v. State [Tex. Cr. App.] 73 S.

0 .
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ing sufficient." An averrnent that the money stolen was money “of the United

States” is material, and though unnecessary, must be proved."

An indictment for the larceny of money orders is supported by evidence of

the theft of “pay checks” in fact orders drawn for the payment of money by one

officer of a corporation on another.“

The value of each article should be stated,an but it need not be alleged that that

value is in the lawful money of the United States,To and there need be no allega

tion of value where the offense does not depend upon value." The value need not

be proved exactly as laid." '

The property must be alleged to be that of some owner," known or unknown,“

and may be laid in an estate,75 a bailee," the apparent or ostensible owner," the

servant of the owner, he being in actual possession," or one who had custody, care

and control of the property." Ownership of lost money is properly laid in the

owner, though he had not custody of- it at the time of the theft, he being in con

structive possession.“

The corporate capacity of a corporation alleged to be the owner of the prop

erty need not be set out,81 and an indictment charging property in certain persons

as trustees of a certain church is not objectionable in not laying it in the church,

where there is no averment that the church was ever incorporated.82

Possession" and ownership are material and must be proved as laid."

In an indictment for larceny by a bailee, it is necessary to allege the name of

the bailor, and in concise terms the purpose or use for which the property was in

trusted to the defendant.“

Counts for theft and embezzlement are properly joined."

An indictment for simple larceny is supported by proof of stealing from a

60. Whitson v. State, 160 Ind. 510.

67. Marshall v. State [Ark] 75 S. W. 584.

68. Barnes v. State [Fla.] 35 So. 227. Pay

check held suificiently described. Gaines \'

State [Tex. Cr. App.] 77 S. W. 10.

80. State v. Shutts [N. J. Law] 54 Atl. 235.

70. Baldwin v. State [Flzn] 35 So. 220.

71. State v. Shutts [N. J. Law] 54 AU.

235. See, also. ante. 5 1.

72- Railroad tickets.

Cr. App.] 77 S. W. 790.

73. Ownership held sufllclently averred.

State v. Montgomery [S. D.] 97 N. W. 716.

74. Landreth v. State [Tex. Cr. App.] 711

S. W. 758.

75. State v. Sherman [Ark.] 74 S. W. 293.

76. Proceeds of property intrusted to pros

ecutor to sell. Viberg v. State [Ala] 85 So.

53. In larceny by bailee who hired from an

owner's agent the authority or the agent

should be averred and his consent negatived.

McCarty v. State [Tex. Cr. App.] 78 S. W.

506.

77. State v. Acebal, 110 La. 129.

78. Kush v. State [Tex. Cr. App.] 77 S. W.

790. Where railroad tickets are alleged to

be the property of the agent of the railroad

company they need not be charged to be in

custody of a servant of the agent. Id.

79. Cattle. Taylor v. State [Tex. Cr. App.]

75 S. W. 35.

80. Martin v. State [Tex. Cr. App.] 72 s.

W. 386. .

81. Territory v. Garcia [N. M.] 75 Pac. 34:

Mattox v. State, 115 Ga. 212.

82. Bingle v. State [Ind.] 68 N. E. 645.

88. Guest at hotel, theft from grip left in

Kush v. State [Tex.

ofl'lce in charge of clerk. Odell v. State [Tex.

Cr. App.] 70 S. W. 964. The owner of a ranch

is not in possession of an estray running

with the cattle of his lessee on the ranch.

where such cattle are in the immediate

charge of the lessee's servants. Palmer v.

State [Neb.] 97 N. W. 235. That cattle had

escaped from the owner‘s enclosure and were

in an adjoining pasture does not remove them

from his custody, care and control. Taylor v.

State [Tex. Cr. App.] 75 S. W. 35.

84. State v. De Wolfe [Mont.] 74 Pac. 1084.

A charge of larceny from a dwelling house

laying ownership in the owner of the fee is

not supported by proof of larceny from the

room or a guest at a hotel in possession 01

a lessee. Trice v. State, 116 G3. 602. That

there are two persons, father and son. of his

name of the alleged owner is no variance.

Windom v. State [Tex. Cr. App.] '72 S. W.

198; \‘Vesley v. State [Tex. Cr. App.] 73 S. W.

960. Proof that the horse alleged to have

been stolen was an estray and the owner un

known is sufficient to show ownership in an

unknown person. Landreth v. State [Tex. Cr.

App.] 70 S. W. 758. Where the witnesses re»

ferred to the owner only by his surname and

there is no evidence that his initials were as

alleged a. conviction cannot stand. Atkins

v. State [Tex. Cr. App.] 70 S. W. 744. Where

ownership is alleged in different counts in

different persons proof of ownership in either

supports the indictment. Roberts v. State

[Tex. Cr. App.] 70 S. W. 423. Property laid

in B. may be proved in him and another.

State v. Ireland [Idaho] 75 Pac. 257.

85. State v. Holton, 88 Minn. 171.

80. Davis v. U. 8., 18 App. D. C. 468.
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house," and a conviction on a charge of larceny from the house is supported by

proof of burglary ;“ but an indictment for larceny will not support a verdict of

guilty of driving off the animal of another without felonious intent." Where one

intrusted with money by another fraudulently converts it to his own use, he is

properly convicted of larceny after trust, though he may have fraudulently induced

the delegation of the trust with intent to so convert the money."0

A conviction for receiving cannot be had under an indictment for larceny,“1

neither will evidence of the receiving of stolen goods support a conviction of lar

ceny."

(§ 3) B. Admissibility of evidence.—-Declarations by accused," his conduct

during a search,“ other thefts," and all the facts connected with such thefts,98

when part of the res gestae, are admissible; but the theft of other articles merely

is not." Facts which identify accused with a person in possession of the prop

erty,"8 declarations in his presence concerning the property,” or matters concern

ing those connected with accused,1 _or his suspicious conduct2 may be shown.

Friendship for a suspect may prove a motive in stealing indictments.a

The market value, where the goods are shown to have one, is the correct basis

of estimate.‘ The denial of defendant that he gave out any of his employer’s

goods to a confederate is admissible to show that his acts in giving them out were

not innocent.“ In a prosecution for theft by obtaining property by giving worth

less ehecks, defendant should be allowed to show that he had money in a bank of

slightly different name from the one drawn on.0

The parol evidence rule has no application to a case where prosecutor was by

fraudulent misrepresentations induced to pay money and enter into a contract fair

on its face.’

An unrecorded brand may be used in a prosecution for theft of cattle to prove

identity but not ownership.“ Testimony that the owner,desired a third person

87. Mattox v. State, 115 Ga. 212. 99. His father's declarations that there

88. Green v. State [Ga] 45 S. E. 990. was no bacon on premises but what was in

89. State v. Palmer [Del.] 53 Ati. 359. smoke housel(prosecution for theft of bacon

90. Walker v. State, 117 Ga. 260; Cunne- found hidden). Gilford v. State [Tex. Cr.

gin v.

91.

02.

State [6a.] 44 S, E. 846. App.) 78 S. W. 692.

Watts v. People [111.] 68 N. E. 563. 1. That the skin of the stolen calf was

Watts V- People [11L] 68 N- E. 563; found in another's possession may be shown

Roberts v. State [Wyo.] 70 Pac. 803; Bald

win v. State [Fla] 85 So. 220.

03. Defendant's statements to his wife

immediately after finding money he is ac

cused of stealing are material, as res gestae.

Martin v. State [Tex. Cr. App] 72 S. W. 386.

04. That accused was greatly excited

when search began but led it until it pro

gressed to the place where goods were hid

den then feil behind. Gllford v. State [Tex.

Cr. App] 78 S. W. 692.

95. Evidence of the stealing of other ar

ticles to assist the theft in question is

proper as res gestae. State v. Haipin [8.

D.] 91 N. W. 605.

96. 'Where horses of several owners are

stolen. driven and sold at the same time,

evidence of all the facts may be shown.

Glover v. State [Tex. Cr. App.] 76 S. W.

465.

97. State v. Vi’ackernagel, 118 Iowa, 12.

Especially when the prosecutor and the

court know they cannot be connected with

the one in question. Tijerina v. State [Tex.

Cr. App] 74 S. W. 913.

98. That a man looking like defendant

who sold a stolen horse gave defendant's

name. Turpin v. Com., 25 Ky. L. R. 90, 74

S. W. 734.

where such other and defendant have been

connected in the theft. Norsworthy v. State

[Tex. Cr. App.] 77 S. W. 803.

2. That accused was seen with a. sack at

the time and place of the theft of bacon

which was found hidden next morning at

his home. Gilford v. State [Ten Cr. App]

78 S. W. 692.

8. The pendency of an investigation of

a crime which pointed toward a. friend of

accused is admissible to show a. motive in

stealing indictments. People v. Mills, 91

App. Div. [N. Y.] 331.

4. Baden v. State [Tex. Cr. App.) 74 S.

W. 769. Testimony as to general value of

standard article held admissible though wit

ness did not know market value in the coun

ty. Odell v. State [Ten Cr. App.] 70 S. W.

964. Testimony as to value of hogs stolen

held admissible. State v. Montgomery [8.

D.] 97 N. W. 716.

5. People v. Cole [CaL] 74 Fee. 547.

8. Powell v. State (Tex. Cr. App.] 70 S.

W. 968.

7. People v. Walker, 85 App. Div. [N. Y.]

556.

8. Sapp v. State [Tex. Cr. App.] 77 S. W.

656. Cattle brands not entitled to record
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to take his mule to a certain place has no tendency to prove that he consented that

defendant should take it.” In a prosecution for stealing money from the person of

an intoxicated man, defendant is entitled to show that prosecutor was accustomed

to lose money while drunk and unjustly accuse people of taking it."

(§ 3) 0'. Effect of possession of stolen property—Possession of stolen prop

erty without explanation is evidence of guilt,11 but it should be recent“ and exclu

sive in defendant13 or his confederates,“ and the presumption of guilt raised there

by may be overcome by proof of any facts inconsistent with the theory of guilt.“

One having possession of stolen property may explain the circumstances under

which he got possession, showing that his possession is an innocent one," and his

explanation when made is proper for the jury to consider.“ This rule, however,

does not apply where the circumstances under which defendant acquired possession

are all in evidence." An explanation which contains elements contradictory is

not satisfactory to rebut this presumption."

A valueless unsigned money order from a stolen book is admissible, having

been traced to defendant, as tending to prove larceny of the package that contained

it.“ The corpus delicti must be independently proved to call in force this pre

sumption,“ and the goods in possession must be identified as those stolen.22

Contrary to the common law rule, possession of a range animal puts the burden

on defendant of explaining it, in Washington,“ and in Texas, proof of possession

and false statements of defendant’s right sufficiently prove the corpus delicti of

horse theft, the animal being taken from the range.“ Various cases in which the

effect of recent possession is discussed are mentioned in the note.“

366, 70 Pac. 396. Claim of purchase from a

peddler. Porter v. State [Tex. Cr. App.] 73

S. W. 1053.

17. Claim of purchase of stolen watch

from a. stranger on street repudiated. State

v. King [Iowa] 96 N. W. 712. Finding sus

may be shown. Swan v. State [Tex. Cr.

App.] 76 S. W. 464.

9. Broomfleld v. State [Tex. Cr.

74 S. W. 915.

10. State v. Lewis, 133 N. C. 653.

11. State v. Spencer [Del.] 53 Atl. 337;

App.]

People v. Farrington. 140 Cal. 656, 74 Pac.

288; Palmer v. State [Neb.] 97 N. W. 235.

But the presumption is one of fact and not

of law. State v. Hoshaw, "89 Minn. 307.

Stolen cattlei Instructions held erroneous.

Roberts v. State [\VyoJ 70 Pac. 803. In

struci‘lon on effect of possession held de

manded by evidence. Owen v. State [Ga.]

46 S. E. 433.

12. A year held too remote. Porter v.

State [Tex. Cr. App.] 73 S. W. 1053. Lapse

of three days requires charge on circum

stantial evidence. Davis v. State [Tex. Cr.

App.] 74 S. W. 544. Circumstances sur

rounding dei'endant's possession of another’s

property held to dispense with necessity of

proof that larceny had been committed re

cently to authorize conviction. State v.

Spencer [Del.] 53 Atl. 337.

13. Watts v. People, 204 Ill.

v. “'ackernagel, 118 Iowa, 12.

14. Cattle thieves. Porter v. People

[Colo.] 74 Pac. 879. Hog stealing. Jackson

v. State [Ga.] 45 S. E. 604. Finding the

goods in accused‘s house in which his fam

ily resided does not show an exclusive pos

session nnd raises no presumption; neither

does possession in a co-defendant unless a

conspiracy be shown. State v, Drew [Mo.]

78 S. W. 694.

15- Hogs driven into

closure by third persons.

204 Ill. 233.

18. State v. Spencer [Del.] 53 Atl. 337.

Taking live stock in belief of ownership, in

structions held proper. State v. Sally, 41 Or.

233; State

defendant‘s en

Watts v. People.

tained against accused though his explana

tion of how he came by the stolen goods

was not contradicted. State v. Ireland

[Idaho] 75 Pac. 257.

18. State v. Spencer [Del.] 53 Atl. 337.

10. State v. Collett [Idaho] 75 Pac. 271,

giving approved instruction.

20. Barnes. v. State [Fla] 35 So. 227.

21. Where the only evidence of the cor

pus delicti in larceny from the person was

defendant's possession of money alleged to

have been stolen and certain accusations of

him and his denials thereof, a conviction is

not sustained. Stringer v. State. 135 Ala 60.

22. Where there is no evidence that the

goods found in defendant‘s possession are

the ones alleged to have been stolen. or to

connect defendant in any other way with

the crime the conviction cannot stand. Hod

nett v. State. 117 Ga. 705. Conviction based

on defendant’s possession of cigars similar

to some alleged to have been stolen set

aside. Williams v. U. S. [Ind. T.] 69 S. W.

849.

28. 2 Ball. Ann. Codes & St. 7114. State

v. Eubank [Wash.] 74 Pac. 378.

24. Landreth v. State [Tex. Cr. App.] 70

S. W. 758.

25. Owen v. State [Ga.] 46 S. E. 433; Da

vis v. State [Tex. Cr. App.] 74 S. \V. 544;

Taylor v. State [Tex. Cr. App.] 75 S. W. 35;

Stewart v. State [Tex. Cr. App.] 77 S. W.

791; People v. Farrington, 140 Cal. 656, 74

Pac. 288; State v. King [Iowa] 96 N. W. 712;

Landreth v. State [Tex. Cr. App.] 70 S. W.

758; Wingo v. State [Tex. Cr. App.] 75 S. W.
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(§ 3) D. Su/ficiency of evidence—In larceny as in other crimes, it is in

dispensable that the fact that the crime has been committed be shown by compe

tent evidence,” and merely that some one not present at the trial accused defend

ant of stealing his clothes will not support a conviction." A stranger’s unauthor

ized presence in a. dwelling house, ransacking drawers during the occupant’s tem

porary absence, justifies his conviction of an attempt to steal."

The asportation28 as well as want of consent of the owner may be shown by

circumstances,30 and noncousent is sufficiently shown by the testimony of one of

several owners, where the circumstances and issues rebut consent!"l
That the de

ceased owner of cattle attended several terms of court for the purpose of testifying

against defendant for stealing them is admissible to show want of consent."

The felonious intent of defendant must be proved,“ but it may be inferred

from the circumstances surrounding the taking.“

The value,“ description" and ownership of the property stolen must be

proved ;" but proof of the ownership of the brand on stock is not proof of owner

ship of the stock.“

Cases turning on the sufficiency of the evidence of defendant’s participation

in the crime,” and to support a verdict of guilty, are collected in the note.‘0

29; McAiister v. State [Tex. Cr. App.] 76 S.

W. 760; State v. Rose [Mo.] 76 S. W. 1003;

State v. Eubank [Wash.] 74 Fee. 378; Young

er v. State [Wyo.] 73 Pac. 551; Porter v;

People [0010.] 74 Pac. 879; Roberts v. State

[Wyo.] 70 Pac. 803.

20. Hog theft—corpus delicti sufliciently

shown. Turner v. State [Tex. Cr. App.] 74

S. W. 777. Theft of money. corpus delicti

held sufficiently shown independent of testi

mony 0f accomplice. Atkins v. State [Tex.

Cr. App.] 70 S. W. 744. Larceny of cow and

calf by carrying away in hack held not

shown. State v. Scott [Mo.] 76 S. W. 950.

Embezziement as administrator held shown

by evidence. Corn. v. Kelley [Mass] 68 N.

E. 346.

27. State v. Pugh. 131 N. C. 807.

28. Bloch v. State [Ind.] 68 N. E. 287.

29. Horse theft. Ellison v. State [Tex. Cr.

App.] 72 S. W. 188.

80. Atkins v. State [Tern Cr. App.] 70 S.

W. 744; Van Syoc v. State [Neb.] 96 N. W.

266; Palmer v. State [NebJ 97 N. W. 235.

Owners non consent held not shown. Lowe

v. State [Fia.] 32 So. 956. Evidence sufficient

that owner did not consent to the taking.

State v. Ireland [Idaho] 75 Pac. 257.

31. Weigrefe v. State [Neb.] 92 N. W. 161.

32- Sapp v. State [Tex. Cr. App.] 77 S. W.

456.

83. Live stock driven away in belief of

ownership—conviction not supported. People

v. Hoagland. 138 Cal. 338, 71 Fee. 359. Fe

lonious intent held not shown—employs re

moving goods from one room to another.

State v. Foy. 131 N. C. 804. Horse theft. de

fense of good faith held not colorable. Hays

v. State [Tex. Cr. App.] 72 S. W. 598. Wheth

er defendant took a. range horse under claim

of right held properly submitted to the jury.

State v. Eubank [Wash] 74 Pac. 378. Crim

inal intent held not sufficiently shown. Lar

Ceny of pistol from person. Jackson v. State,

116 Ga. 578. Preparation of a fabricated ac

count of the loss of bailed animal in order

to cover a purpose of killing and appropriat

ing the animal when fat shows a. present

and not a. future conversion. Quinn v. People

[Coio.] 76 Pac. 396.

34. State v. Palmer [Del.] 53 At]. 359.

Larceny as bailee by warehouseman. State

v. Humphreys [Or.] 70 Pac. 824.

35. Value held sufficiently shown. State

v. Blain, 118 Iowa, 466. Value of property

held sufficiently shown. Mercer v. State

[Tex. Cr. App.] 76 S. W. 469. Conviction of

grand larceny sustained as to value of hogs

stolen. State v. Montgomery [8. D.] 97 N.

W. 716.

30. That the stolen horse was a. "range

animal" held sufficiently shown. State v.

Eubank [Wash.] 74 Pac. 378.

37. Cotton theft—exclusive right of pos

session in alleged owner held not shown.

Tyler v. State [Tex. Cr. App.] 70 S. W. 750.

1022. State v. De Wolfe [Mont.] 74 Pac.

89. Theft from the person. conviction sup

ported notwithstanding prosecution's failure

to positively identify defendant. Burns v.

State [Tex. Or. App.] 71 S. W. 965. Defend

ant's participation as accessory after the

fact to larceny from the person held shown.

State v. King. 88 Minn. 175. Hog stealing—

defendant's guilt held satisfactorily shown.

Jackson v. State [Ga.] 45 S. E. 604.

40. Verdict of guilty supported. State v.

Blain. 118 Iowa, 466; Weigrefe v. State [Neb.]

92 N. W. 161. Larceny of live stock—con

viction held supported. Lamb v. State [Neb.]

95 N. W. 1050; O’Brien v. State [Neb.] 96 N.

W. 649. Conviction of larceny of horses sup

ported. Younger v. State [“’yo.] 73 Fee. 551.

Larceny after trust held shown. Walker v.

State, 117 Ga. 260. Larceny from guest at

hotel. Verdict on conflicting evidence sus

tained. Wardlow v. State [Ga.] 45 S. E. 971.

Larceny of book of checks of railroad com

pany sumcientiy shown. McCray v. State

[Fla.] 34 So. 5. Possession obtained in game.

evidence held insufficient to convict. Randle

v. State [Tex. Cr. App.] 70 S. W. 958. Theft

of money—accomplice held sufl‘icientiy cor

roborated. Ezeli v. State [Tex. Cr. App.] 71

S. W. 283. Theft of ring—conviction sup

ported by evidence. Chessiey v. State [Tex. I

Cr. App.] 74 S. W. 548. Theft of bicycle—

evidence suiflcient to support conviction.

Thompson v. State [Tex. Cr. App.] 76 S. W.
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A voluntary return of the stolen property is not proved by defendant’s dis

closure of its whereabouts after arrest.“

_(§ 3) E. Instructions—The instructions in larceny cases as in all prosecu

tions should give a proper definition of the offense,“2 should set forth all the issues

raised by the evidence,‘8 such as included offenses of lesser degree,“-and avoid ref

erence to phases of the law of larceny not properly within the issues as presented

by the evidence.“ An instruction correctly stating the probative efiect of posses

sion of stolen property will not require a reversal, notwithstanding the constitu

tional mandate against instructions on matters of fact,“ and an instruction that

possession of stolen property casts on one the burden of explaining such possession

is not objectionable as casting on him the burden of establishing his innocence."

Various instructions considered with reference to the issues of the particular case

are mentioned in the notes."

561.

on circumstantial evidence.

[Tex. Cr. App.) 76 S. W. 923. Horse theft—

convlction sustained by evidence. Bynum v.

State [Tex. Cr. App] 72 S. \V. 844: Hartley v.

State [Tex. Cr, App] 71 S. W. 603; Jackson

v. State [Tex. Cr. App] 70 S. W. 749. Lar—

ceny from the person held shown. Martin v.

State [Neb.] 93 N. W. 161. Conviction of

warehouseman for larceny as bailce sustain

ed. State v. Humphreys [0r.] 70 Pac. 824.

Larceny of city property left in street by

employes hold sufficiently shown. State v.

Nolle, 96 Mo. App. 524.

41. Cattle theft. Taylor v.

Cr. App] 75 S. W. 35.

42. An instruction defining theft from the

person giving all the statutory elements is

sufficient (Chitwood v. State [Tex. Cr. App]

71 S. \V. 973) and an instruction defining

theft as bailee and failing to include the ele

ment of fraudulent intent is erroneous. Sale

of horse under claim of permission of owner.

Smith v. State [Tex. Cr. App] 76 S. W. 434.

Likewise an instruction purporting to state

the elements of larceny and omitting non

consent of the owner (State v. Waller, 174

M0. 518; State v. Littrell, 170 Mo. 13) and the

intent to convert the property to defendant's

own use is erroneous (State v. Littrell, 170

Mo. 18). An erroneous instruction as to what

constitutes asportatlon is harmless where it

was uncontradicted and sufficiently proved,

and the defense was a taking under claim of

right. Williams v. State [Fla.] 35 So. 835.

Omission of words “belonging to another

without his consent" is error. Beard v. State

[Team Cr. App] 78 S. W. 348.

43. Where the defense is "kleptomania"

an instruction to apply the “right and wrong"

test is sufficient. Lowe v. State [Tex. Cr.

App] 70 S. W. 206. Instruction on effect of

recent possession of stolen property held de

manded by evidence. Owen v. State [Ga.] 46

S. E. 433: Davis v. State [Tex. Cr. App] 74

S. W. 544.

44. On indictment for felonious horse

stealing a charge as to included misdemean

or should be given (Cr. Code, § 264) especial

ly it felonious intent is doubtful (Cr. Code. §

1256). Cox v. Com. [Ky] 78 S. W. 423.

Where several articles of less value than 850

are found at defendant's house. and none

over, all of them stolen from his employer,

and there is no evidence that he took them

more than one at a time, an instruction on

Gillam v. State

State [Tex.

Theft of pistol. conviction not sustained ‘ misdemeanor is called for. White v. State

[Tex. Cr. App] 72 S. W. 185.

45. An instruction on prosecutor‘s consent

is properly refused when the question is not

raised by the evidence. Burns v. State [Ten

Cr. App] 71 S. W. 965; Stokes v. State [Tex.

Cr. App] 70 S. W. 95. A charge on circum

stantial evidence is not required where de

fendant admits the taking and Justifles it by

claim of right. Roberts v. State [Tex. Cr.

.App.] 70 S. W. 423; Landreth v. State [Tex.

Cr. App] 70 S. W. 758. Where an accomplice

denied that defendant stole money and claim

ed that his former contrary statement was

false an instruction on corroboration is er

ror. Lott v. State [Ark.] 75 S. W. 850. That

defendant claimed to have been hired to

drive cattle did not make an instruction on

recent possession inapplicable (Taylor v.

State [Tex. Or. App] 75 S. W. 35). but where

no explanation is oflered by defendant of his

recent possession of the stolen property, no

instruction on that phase of the evidence is

proper (Stewart v. State [Tex Cr. App] 77

S. W. 791).

46. People v. Farrlngton, 140 Cal. 656. 74

Pac. 288.

47. State v. King [Iowa] 96 N. W. 712.

Instruction on effect of possession of stolen

horse held not to put upon defendant burden

of explaining beyond a. reasonable doubt.

Landreth v. State [Tenn Cr. App] 70 S. W.

758.

48. Home theit—Insirncflonl held proper.

Ellison v. State [Tex. Cr. App] 72 S. W. 188;

Wingo v. State [Tex. Cr. App] 75 S. W. 29.

Defense of taking to ride and return. Win

dom v. State [Tex. Cr. App] 72 S. W. 193;

Hartley v. State [Tex. Cr. App] 71 S. W. 603.

Instruction held not to put burden on de

fendant of proving owner's consent beyond

reasonable doubt. Smith v. State [Tex. Cr.

App] 76 S, W. 434. Possession, principals,

and recent possession of stolen property.

Wingo v. State [Tom Cr. App] 75 S. W. 29.

Attempt to escape or avoid arrest. State v.

Williams, 118 Iowa. 494; State v. Connor, 118

Iowa, 490. Original taking by consent of

owner. State v. Meldrum, 41 Or. 380, 70 Pac.

526.

Principals and accomplices. McAlister v.

State [Tex. Cr. App] 76 S. W. 760; Wingo v.

State [Tex. Cr. App] '75 S. W. 29. Good faith

of defendant helping brother kill hog. New

bcrry v. State [Tex. Cr. App] 74 S. W. 774.
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(§ 3) F. Trial, sentence and review.——defendant’s intent in getting pos

session of prosecutor’s property by a device is a question of fact for the jury.“

Since the grade of the offense and the resulting punishment depend upon

whether the property stolen was of a certain value or over, it is generally neces

sary that the verdict find the value,“0 but where the value is not material, the failure

of the jury to fix it as directed by the statute will not warrant a reversal.“ It is

not necessary that the verdict fix the value of money.52

When the punishment is specially prescribed for a species of theft, general laws

do not apply.“8

the supreme court.“

in other cases.“

In Iowa, sentences are imposed by the jury and are reviewable by

New trials are grantable for insufficiency of the evidence as

A foreign law is a fact which must be preserved as such for re

LIBEL AND SLANDER.

view."

§ 1. Definitions and Distinctlons (705).

§ 2. Actionable Words (706).

A. In General (706).

B. “'0er Imputing Crime or Want of

Chastity (714).

C. Words Exposing to Contempt or Ridi

cule (715).

D. Words Injuring in Business or Occu

pation (717).

E. Disparagement of Property or Title

(720).

5 8. Malice (720).

Q 4. Privilege and Privileged Communica

tions (721).

§5. Publication (722).

§ 8. Justificatlon (723).

§7. Damages, and the Aggravation and

Mitigation Thereof (723).

A. Actual or Compensatory Damages

(723).

§ 1.

particulars."

B. Punitive

(723).

C. Aggravation of Damages (724).

D. Mitigation of Damages (724).

E. Inadequate and Excessive Damages

(725).

Persons Liable (725).

§9. Condition. Precedent (725).

§ 10. Pleading (725).

A. Declaration. Complaint,

(725).

B. Plea or Answer (727).

C. Demurrer (727).

D. Bill of Particulars (727).

E. Issues. Proof and Variance (727).

ill. Evidence (728).

§ 12. Trial and Review (729)

; 1a. Criminal Libel (729).

A. What Is (729).

B. Indictment and Prosecution (730).

or Exemplary Damages

§8.

or Petition

Definitions and distinctions—Statutory definitions difler in some minor

The difference between a libel and a slander is in general the difference be

tween writing or printing and spoken words, but in New York it has been held that

Taking live stock in belief of ownership.

State 1!. Sally, 41 Or. 366. 70 Pac. 896.

Requested charge on receipt of property

from third person held covered by charge as

given. Chessley v. State [Tex. Cr. App.] 74

S. W. 548.

Recent possession of stolen propertyz—In

structlons held proper. State v. Rose [Mo.]

76 S. W. 1003; Wingo v. State [Tex. Cr. App.]

75 S. W. 29; State v. Eubank [Wash.] 74 Fee.

378; Porter v. People [0010.] 74 Pac. 879;

Younger v. State [Wyo.] 78 Pac. 651. _

Improper. Roberts v. State [Wyo.1 70 Pac.

803.

49. Verherg v. State, 187 Ala. 73.

50. Value held sufficiently stated. State v.

Williams, 118 Iowa. 494. “Guilty of larceny"

does not include a. finding that accused stole

the particular amount alleged. State v. Rob

ertson [La.] 36 So. 916.

51. Kellar v. Davis [Neb.] 95 N. W. 1028.

62. Reed v. State [Neb.] 92 N. W. 321.

53. Punishment of theft (Pen. Code 1895.

art. 858) does not apply to horse theft (pun

ishable under article 881 as amended Acts

1897, p. 83. c. 67). Beard v. State [Tex. Cr.

App.] 78 S. W. 348.

Curr. Law. Vol. 2—-45.

54. Larceny from person. 10 years not ex

cessive statute allowing 15. State v. Wil

liams, 118 Iowa, 494; State v. Connor, 118

Iowa, 490.

55. In the absence of satisfactory evi

dence of the corpus delicti and that defend

ant was the perpetrator. a new trial should

be granted. Aaron v. State, 116 Ga. 582.

50. Statement of facts must contain for

eign laws to admit of examination into crim

inality of theft in foreign state. Beard V.

State [Tex. Cr. App.] 78 S. W. 348.

57. A libel under the statute of Illinois

comprehends a. malicious defamation express

ed in printing or the like, tending to impeach

the honesty, integrity, virtue or reputation

of one living and thereby expose him or

her to public hatred, contempt, ridicule or

financial injury [Rev. St. c. 38. i 177]. Spo

lek Denni Hlasatel v. Hoffman, 105 Ill. App.

170. Under the statutes of Texas any pub

lication tending to injure the reputation of

one who is alive, and thereby expose him to

either public hatred. contempt. ridicule, or

financial injury, is a. libel [Laws 27th Leg. )7.

30]. “’nlker v. San Antonio Light Pub. 00-.

30 Tex. Civ. App. 165.
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defamatory words, spoken in the presence of reporters and representatives of new"

papcrs, the speaker knowing the words will be published in the newspapers, con

stitute a cause of action for libel.55

§ 2. Actionable words. A. In gcncruZ.—Language cannot be regarded as

libelous mcrclv because it is inelegant59 or imputes to one merely selfish motives.“o

The publication of one's photograph, whether accompanied by his own or an

other’s name, or by no name, in connection with an article libelous per se, is ac

tionablc.“1

In determining whether a publication libelous, the language must be taken

in its ordinary sigrrnification,C2 viewed in the light of all the circumstances sur

rounding its publication.68

58. “'eston v. Weston, 83 App. Div. [N. Y.]

520.

59. Hanna v. Singer. 97 Me. 128.

60. Charge of having endeavored to pro

cure legislation to be relieved of sewer as

sessments. Foot v. Pitt, 83 ADD. Div. [N. Y.]

76.

61. De Sando v. N. Y. Herald Co., 88 App.

Div. [N. Y.] 492; Morrison v. Smith, 83 App.

Div. [N. Y.] 206.

62. Herringer v. Ingberg [Minn.] 97 N. W.

460; Dawson v, Baxter, 131 N. C. 65.

63. Holmes v. Clisby [Ga.] 45 S. E. 684.

Where words are capable of two construc

tions, one actionable and the other not, that

construction will be adopted which the cir

cumstances show the words naturally bore.

Ificrea College v. Powell [Ky.] 77 S. W. 381.

it is not proper to separate words or phrases

from the context. All parts of the paper

should be read in connection to collect their

true meaning. Kilgour v. Evening Star

Newspaper Co., 96 Md. 16.

NOTE.

Construction of words—(A) In general: It

was at one time thought that, in constru

ing words relied upon to sustain an ac

tion for libel or slander. they should be giv

en an innocent construction, if possible, or be

construed. as it was expressed, in mitiori

sensu; but this doctrine is no longer recog

nized, and has not been generally recognized

for more than a century. The established

rule now is, that words are to be construed

according to their natural and ordinary

meaning, and as they would naturally be

understood by persons hearing or reading

them, unless it affirmatively appears that

they were used and understood in some other

sense. Peake v. Oldham, Cowp. 275, Big

elow's Gas. 122, Bigelow's Lead. Gas. 73; Sim

mons v. Mitchell, 6 ADD. Gas. 156; Cooper v.

Greeley, 1 Denio [N. Y.] 358. Burdick’s Gas.

218; Logan v. Steele, 1 Bibb [Ky.] 593, 4 Am.

Dec. 659; Chase v. Whitlock, 3 Hill [N. Y.]

139, Chase's Gas. 113; More v. Bennett. 48

N. Y. 472, Erwin's Gas. 349; YVatson v. Mc

Carthy, 2 Ga. 57, 46 Am. Dec. 380: Little v.

Barlow. 26 Ga. 423. 71 Am. Dec. 219: Hamil

ton v. Dent, 1 Hayw. [N. C.] 117, 1 Am. Dec.

552; Rue v. Mitchell,_2 Dal]. [Pa.] 58, 1 Am.

Dec. 258; W'alton v. Singleton. 7 Serg. & R.

[Pa] 451, 10 Am. Dec. 472; Beers v. Strong,

Kirby [Conn.] 12, 1 Am. Dec. 10: Sawyer v.

Eifert. 2 Nott & McC. [S. C.] 511, 10 Am. Dec.

633; Stallings v. Newman, 26 Ala. 300, 62 Am.

Dec. 723; Harrison v. Findley, 23 1nd. 265,

85 Am. Dec. 456; Adams v. Lawson. 17 Grat.

i\'a.] 250, 94 Am. Dec. 455; Hess v. Sparks. 44

Kan. 465, 24 Pac. 979, 21 Am. St, Rep. 300;

Edwards v. San Jose P. & P. 800.. 99 Cal.

431. 34 Pac. 128, 37 Am. St. Rep. 70; St. James

Military Academy v. Gaiser, 125 Mo. 517, 46

Am. St. Rep. 502; “’orld Pub. Co. v. Mullen,

43 Neb. 126. 47 Am. St. Rep. 737; Furr v.

Speed, 74 Miss. 423; Nailor v. Ponder, 1 Marv,

[Del] 408.

“\Vords are to be taken neither in the

milder. nor in the more grievous sense, but

in that sense in which they would be under

stood by those who heard them; the Judge

ought not to torture them into a charge of

guilt, nor explain them into innocence, con

trary to their obvious import." McGowan v.

Manifee. 7 T. B. Mon. [l{y.] 314, 18 Am. Dec.

178. The early rule was to construe words in

mitiori sensu, as it was said, which was in

effect to construe them. if possible, so as to

hold them not actionable. "but this rule has

long since been exploded. and has given

way to one which accords more with reason

and the common sense of mankind. It is now

settled that words are to be taken in that

sense in which they would be understood

by those who hear or read them." Logan v.

Steele, 1 Bibb [Ky] 593, 4 Am. Dec. 659 (de

cided in 1809).

An alleged libel is to be construed as a

whole. Although one part of a statement

taken alone may be. injurious to another's

character, if the effect of that part is re

moved by another part of the statement, it

is not a libel. Chalmers v. Payne. 5 Tyrw.

766. 2 Cromp., M. & R. 156, Bigelow's Lead.

Cas.‘113.

\Vhen so construed. the words may be de

famatory on their face. in which case. as we

shall see. the action may be maintained, un

less the defendant can and does allege and

prove that under the circumstances they

were fairly capable of being understood in

a special sense rendering them not defama

tory, and that they were so understood. Or

they may not be defamatory on their face.

in which case, as we shall see. the action

cannot be maintained unless the plaintiff can

and does show that they were. under the

particular circumstances. fairly capable of a

special meaning rendering them defamatory.

and that they were so understood. See the

cases hereafter cited,

(b) Province of the court and jury: \Vheth

er words are defamatory and actionable on

their face. or when given a particular mean

ing ascribed to them by the plaintiff or de

fendant. is a question of law to he determin

ed by the co -irt. Capital & C. Bank v. Henty,

7 App. Gas. 741; Mulligan v. Cole, L. R. 10 Q.

B. 549: Trebby v. Transcript Pub. Co. 74 Minn.

84. 73 Am. St. Rep. 330; Dexter v. Taber, 12
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Johns. [N. T.] 239; Moore v. Francis, 121 N.

Y. 199. 18 Am. St. Rep. 810, Chase‘s Gas. 126;

Home v. ArrasmithI 1 Bibb [Ky.] 165. 4 Am.

Dec. 626; Barrows v. Bell. 7 Gray [Mass]

301, 66 Am. Dec. 479; Harrison v. Findley, 23

ind. 265, 85 Am. Dec. 456; Negley v. Farpow,

GO Md. 158, 45 Am. Rep. 715; Bourrcseau v.

Detroit Evening Journal Co.. 63 Mich. 425. 6

Am. St. Rep. 320; Brewer v. Chase, 121 Mich.

526. 80 Am. St. Rep. 527; Cotulla v. Kerr, 74

'I‘ex. 89. 15 Am. St. Rep. 819; Collins v, Di

patch Pub. Co., 152 Pa. 187, 34 Am. St. Rep.

636; Scullin v. Harper [C. C. A.] 78 Fed. 460;

Williams v. McKee, 98 Term. 139; De Fron

sac v. News Co. [R 1.] 35 Atl. 1046; Kilgour

v. Evening Star Newspaper Co., 96 Md. 16.

And the same is true of the questions wheth

er words which are defamatory on their face

are capable of a particular special meaning

rendering them not defamatory. as claimed

by the defendant. or whether words not de

famatory on their face are capable of a spe

cial meaning rendering them defamatory, as

claimed by the plaintiff. Harrison v. Find

ley. 23 Ind. 265, 86 Am. Dec. 456; Stewart v.

Minn. Tribune Co., 40 Minn. 101, 12 Am. St.

Rep. 696; Wofford v. Meeks. 129 Ala. 349, 87

Am. St. Rep. 66; Kilgour v. Evening Star

Newspaper Co., 96 Md. 16; and cases supra.

But whether ambiguous words, or words

decided by the court to be capable of a. spe

cial meaning ascribed to them. different from

their ordinary meaning, rendering them de

famatory or not defamatory. as the case may

be. were in fact used and understood in such

special sense, or whether they were used

and understood as applying to the plaintiff.

who was not named. is a question of fact for

the Jury to determine. taking into considera

tion all the circumstances under which they

were uttered or published. Chalmers v.

Payne. 5 Tyrw. 766. 2 Cromp. M. 8: R. 156.

Bigelow's Lead. Gas. 113: Edwards v. Chand

ler, 14 Mich. 471, 90 Am. Dec. 249; Call v.

llayes, 169 Mass. 586; Dedway v. Powell, 4

Bush [Ky.] 77, 96 Am. Dec. 283; Van Vechten

v. Hopkins. 5 Johns. [N. Y.] 211, 4 Am. Dec.

339; McKiniy v. Rob. 20 Johns. [N. Y.] 351.

356, Erwin's Gas. 352; Cooper v. Greeley, 1

Denio [N. Y.] 347, Burdick’s Gas. 218; Garby

v. Bennett, 40 App. Div. [N. Y.] 163; Tiepke

v. Times Pub. Co., 20 R. I. 200; Hayes v.

Press Co., 127 Pa. 642. 14 Am. St. Rep. 874;

Price v. Conway. 134 Pa. 340, 19 Am. St. Rep.

704; Haines v. Campbell, 74 Md. 158. 28 Am.

St. Rep. 240; Sharpe v. Larson. 67 Minn. 428;

Knapp v, Fuller, 55 Vt. 311, 45 Am. Rep. 618;

Rodgers v. Kline. 56 Miss. 808. 31 Am. Rep.

389; Cotulia. v. Kerr, 74 Tex. 89. 15 Am. St.

Rep. 819; Alcorn v. Bass, 17 Ind. App. 500.

(1:) Words defamatory on thclr face: If

the words, when construed according to their

natural and ordinary meaning. are defama

tory on their face. which, as we have seen.

is a. question of law for the court, the action

may be maintained unless the defendant. and

the burden is on him, can and does show

that they were capable of a special meaning

rendering them not defamatory, and that

they were so understood. Peake v. Oldham,

Cowp. 275, Blgelow's Gas. 122. Bigelow's Lead.

Gas. 73. An innuendo stating the meaning of

words, is never necessary when the meaning

of the words set out in the declaration or

complaint is clear, and they are defamatory

on their face, and if used in such a case, it

may be rejected as surplusage. Perkins v.

Mitchell, 31 Barb. [N. Y.] 461, Erwin's Cas.

361; More v. Bennett, 48 N. Y_ 472. Erwln's

Cas. 349; Pfitzinger v. Dubs [C. C. A.] 64

Fed. 696, Erwin‘s Gas. 334; Bourreseau v.

Detroit Evening Journal Co., 63 Mich. 425. 6

Am- St. Rep. 320; Callahan v. Ingram. 121'.

Mo. 355. 43 Am. St. Rep. 583; Hayes v. Press

Co., 127 Pa. 642. 14 Am. St. Rep. 874; Collins

v. Dispatch Pub. Co., 162 Pa. 187, 34 Am. St.

Rep. 636

The mere fact that the words might pos

sibly have been used in a special sense ren

dcring them not defamatory, is no ground

for so construing them. so as to exempt the

plaintiff from liability, instead of giving

them their natural meaning. unless it is

shown that they were in fact used and un

derstood in such special sense. Thus where

a declaration alleged that the defendant said

of the plaintiff, “You are guilty of" the death'

of a certain person (not merely the cause

of his death). Lord Mansfield held that the

words naturally imputed a. charge of murder

because of the use of the word "guilty." and

refused to give them an innocent construc

tion on the defendant's contention that they

might have meant that the death was caused

in some other way. Peake v. Oldham, Cowp.

275, 277, Bigelow's Gas. 122, Bigelow's Lead.

Gas. 73. In this case the defendant had fur

ther said, "and rather than you should go

without a hangman. I will hang you," which

of course put the construction beyond a.

doubt: but Lord Mansfield was of opinion

that the words quoted in the text were alone

sufficient to impute such charge. See. ai50.

Jarnigan v. Fleming. 43 Miss. 710. 5 Am. Rep.

514; More v. Bennett. 48 N. Y. 472. Erwin‘s

Gas. 349. Whether words were' capable of

such a. special meaning is, as we have seen.

a question of law for the court, and whether.

taking into consideration the circumstances

under which they were published. they were

used and understood in such sense. is a. ques

tion of fact for the jury.

But in order that the defendant may show

that words defamatory on their face were

used in a special sense rendering them not

defamatory. the words must be fairly capa

ble of such' meaning. for it is the ed’ect of

his words. not his intention. which deter

mines his liability. “The actionable or in

nocent character of words depends not on

the intention with which they were pub

lished. but on their actual meaning and

tendency when published. A man is bound

to know the natural effect of the language

he uses." Pollock. Torts (Webb‘s Ed.) 314.

If a man. therefore. publishes words which

in their natural and ordinary sense are de

famatory. and they are so understood by

his hearers or readers, he cannot escape lia

bility by saying that he did not intend them

in that sense. Roe v. Chitwood. 36 Ark. 215;

Jarnigan v. Fleming, 43 Miss. 710, 5 Am. Rep.

514: Williams v. McKee, 98 Tenn. 13!); Nichol

son v. Rust, 21 Ky. L. R. 645, 62 S. \V, 933.

"Words are to be understood in their plain

and natural import. according to the ideas

they are calculated to convey to those to

whom they are addressed. In ascertaining

the meaning of the speaker, reference must

be had to the words used and the circum

stances under which they were uttered. and

the author is presumed to have used them

in the sense which their use is [was] calcu

lated to convey to the minds of his hearers."

Roe v. Chitwood, 36 Ark. 215.

Although the words complained of are not
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only capable of the defamatory meaning

ascribed to them, but ordinarily and natural

ly have such meaning, they are not action

able, where the defendant proves the cir

cumstances under which they were used, and

these circumstances show that the words

were not only used but understood by the

hearers in a. sense which does not render

them actionable. Pollock, Torts (“’ebb's

Ed.) 313; Lord Cromwell‘s Case, 4 Coke, 13;

Van Rensselaer v. Dole. 1 Johns. Cas. [N. Y.]

279, Chase's Gas. 115; Dedway v, Powell, 4

Bush [Ky.] 77, 96 Am. Dec. 283; Trabue v.

Mays, 3 Dana [Ky.] 138. 28 Am. Dec. 61;

Shecut v. McDowell, 3 Brev. [S. C.] 38, 5

Am. Dec. 536; Fawsett v. Clark, 48 Md. 494.

30 Am. Rep. 481; Egan v. Semrad, 113 Wis.

54. Thus, as we have seen, it is not action

able to call. a. man a "murderer," where the

word is shown to have been used and un

derstood with reference to his killing game

by engines or traps (Lord Cromwell‘s Case,

4 Coke, 13), or to call men “highwaymen,

robbers. and murderers," where the words are

shown to have been used and understood

with reference to transactions known not

to amount to the charge the words import.

Van Rensselaer v. Dole, 1 Johns. 08.5. [N. Y.]

279.

Slanderous words may be retracted or so

qualified or explained as not to convey a

slanderous meaning, and where such re

traction, qualification or explanation is made

at the time of speaking the words or before

separation of the persons who have heard

them, the words are not actionable. Trabue

v. Mays, 3 Dana [Ky.] 138, 28 Am. Dec. 61;

Simons v. Lewis, 51 La. Ann. 327. And ex

planation of such words made by another

person present at the time, if adopted by the

speaker, and so understood to be by all pres

ent, will prevent the words from being ac

tionable. Trabue v. Mays, supra.

(11) \Vords not defamatory on their hee—

lnnuendo and colloquiuma—If words are not

defamatory on their face, the plaintiff may

show, to support his action, that they were,

under the circumstances attending their pub

lication, capable of a special meaning ren

dering them defamatory, and that they were

used and understood in such special sense

(Bornman v. Boyer, 8 Bin. [Pa.] 616, 6 Am.

Dec. 380; Thompson v. Lusk, 2 Watts [Pa]

17, 26 Am. Dec. 91; Hayes v. Press Co., 127

Pa. 642, 14 Am. St. Rep. 874; Maynard v.

Fireman‘s Fund Ins. Co., 34 Cal. 48. 91 Am.

Dec. 672; Haines v. Campbell, 74 Md. 158, 28

Am. St. Rep. 240; Knapp v. Fuller, 55 Vt.

311, 45 Am. Rep. 618; Price v. Conway, 134

Pa. 340, 19 Am. St. Rep. 704; Hinesiey v.

Sheets. 18 Ind. App. 612, 63 Am. St. Rep.

356); the question whether they were used

and understood in such special sense being

ordinarily, as we have seen, a. question of

fact for the Jury to determine. Thus the

words, “I have made the charge against

him, and I will go on with it," will sup

port an action, if the pleading of the plain

tiff is in proper form, and it is made to

appear thereby that the words were used

with reference to plaintiff's testimony in an

action, and meant that he had committed

perjury. Thompson v, Lusk, 2 Watts [Pa]

17, 26 Am. Dec. 91. And so of the words

“He swore to a. lie." Commons V. \anters,

1 Port. [.-\la.] 877, 27 Am. Dec. 635. See,

also, McClaughry v. “’etmore, 6 Johns. [N.

Y.] 82, 6 Am. Dec. 194.

But when the pluintiiT seeks to put an

actionable meaning on words by which it is

not naturally and obviously conveyed, he

must show that the words are fairly capa

ble of such meaning, and whether they are

so or not is a question of law for the court.

Capital 8.: C. Bank v. Henty, 7 App. Gas. 741;

Mulligan v. Cole, L. R, 10 Q. B. 549. "Words

are not deemed capable of a particular mean

ing merely because it might by possibility

be attached to them; there must be some

thing in either the context or the circum

stances that would suggest the alleged

menning to a. reasonable mind. In scholastic

language, it is not enough that the terms

should be 'patent' of the injurious construc

tion; they must not only suffer it, but be

fairly capable of it." Pollock, Torts (Webb's

Ed.) 314, 315.

When the words published are not defama

tory in their natural and ordinary meaning,

but could be and were used with a special

meaning rendering them so, the plaintiff has

the burden of showing this fact; and, in or

der to do so, he must allege such special

meaning in his pleading, as by alleging that

the defendant published certain words con

cerning plaintiff, setting them out verbatim

or'in substance, and averring that the de

fendant thereby meant, etc. Such an aver

ment is called an innuendo. it is always es

sential, in code pleading as well as at com

mon law, unless declared unnecessary by

statute, where the words set out in the dec

laration or complaint are not defamatory on

their face, but were used in a special sense

rendering them so; and if it is omitted in

such a. case the pleading is demurrable as

not stating a cause of action, and cannot be

aided at the trial by proof of the special

meaning. Cooper v. Greeley, 1 Denio [N. Y.)

347, Burdick's Gas. 218; Thompson v. Lusk,

2 Watts [Pa] 17, 26 Am. Dec. 91; Pittsburgh,

A. & M. P. R. Co. v. McCurdy, 114 Pa. 554. 60

Am. Rep. 363; Vickers v. Stoneman, 73 Mich.

421, Erwin’s Gas. 855; Maynard v. Fireman‘s

Fund Ins. Co., 34 Cal. 48, 91 Am. Dec. 872;

Harrison v. Manship, 120 Ind. 48.

The averment of the words used, and the

innuendo alleging the special sense in which

they Were used and understood, do not al

ways show that the words are actionable.

In such a case it is necessary to allege by

way of inducement and colloquium the facts

showing the application of the words so as to

warrant the explanatory meaning given them

by the innuendo, for “an innuendo cannot ex

tend the sense of the words beyond their

natural meaning, unless something is put

upon the record by way of introducing mat

ter, with which they can be connected."

Vickers v. Stoneman. 73 Mich. 421, Erwin's

Gas. 355. And see Snell v. Snow. 13 Metc.

[Mass] 278, 46 Am. Dec. 730; Brettun v. An

thony, 103 Mas-s. 37, Chase's Cns. 147; Sheely

v. Briggs, 2 Har, & J. [Md] 363, 8 Am. Dec.

552; Peterson v. Sentman, 37 Md. 140. 11 Am.

Rep. 634; Patterson v. Wilkinson, 55 Me. 42,

92 Am. Dec. 568: Peltnn v. Ward, 3 Caines [N.

Y.] 73, 2 Am. Dec. 251; Little v. Barlow, 26

Ga. 423, 71 Am. Dec. 219; Miles v. Vzmhorn,

17 Ind. 245. 79 Am. Dec. 477: McFadin v.

David. 78 Ind. 445, 41 Am. Rep. 587; Harrison

v. Manship. 120 ind. 43; K— v. H——-—-,

20 \Vis. 239. 91 Am. Dec. 897; Clnte v. Clutn,

101 Wis. 137: Legg v. Dunlcnvy, 80 Mo. 55$,

50 Am. Rep. 612; Shaffer v. Kintzer, 1 Bin.

[Pa] 537. 2 Am. Dec. 488: Pittsburgh, A. &

M. P. R. Co. v. McCurdy, 114 Pa. 654, 60 Am.

Rep. 363; Posnett v. Marble, 62 Vt. 481, 22
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Am. 8t. Rep. 126: Richmond v. Post, 69 Minn.

457; Tiepke v. Times Pub. Co.. 20 R. I. 200;

Kilgour v. Evening Star Newspaper Co., 96

Md. 16.

For a good illustration of colloquium and

innuendo, see Thompson v. Lusk, 2 Watts

[Pa] 17, 26 Am. Doc. 91. Words merely

charging that a person administered mor

phine to another on the day the latter made

a. will. and that if it had not been for that,

such person's daughters would not have got~

ten what they did, cannot be extended by an

innuendo to mean that such person unlawful

ly administered poison causing death. Mc

Fadin v. David, 78 Ind. 445, 41 Am. Rep. 587.

A publication by a. street railroad company

that a conductor was discharged for “failing

to ring up all fares collected," was held not

to be liboilous, in the absence of a. showing

that it was meant to impute a. crime or dis

honesty. Pittsburgh. A. & M. P. R. Co. v. Mc

Curdy, 114 Pa. 554, 60 Am. Rep. 363. In an

action for spoken words, which are claimed

to be actionable per so because spoken of

plaintiff in relation to his office. profession,

or business, averments are necessary by way

of inducement and colloquium -to show that

the plaintiff held the particular ofl‘ice, or was

engaged at the time in the particular busi

ness or profession, and to connect the words

complained of therewith. Ayre v. Craven, 2

Adol. & E. 2.

(e) Application of the words to the plain

tiff: The fact that the name of the plaintiff

was not mentioned in the libel or slander

complained of is immaterial. if he shows by

proper avermcnts in his complaint (which

is necessary), and proves at the trial, that

the libel or slander was intended and under

stood to refer to him. the question in such a

case being ordinarily one for the jury. Wak

ley v. Healey. 7 C. B. 591; Le Fanu v. Mal

comson, 1 H. L. Gas. 637; Russell v. Kelly, 44

Cal. 641, 13 Am. Rep, 169; Van Vechten v.

Hopkins, 5 Johns. [N. Y.] 211, 4 Am. Dec.

339; Smart v. Blanchard, 42 N. H. 137; Mix

v. Woodward, 12 Conn. 262; Goodrich v. Da

vis, 11 Metc. [Mass] 484; Miller v. Butler, 6

Cush. [Mass] 71; Hardy v. \Villiamson, 86

Ga. 551, 22 Am. St. Rep. 479; Colvard v.

Black, 110 Ga. 642; Woiford v. Meeks, 129

Ala. 849, 87 Am. St. Rep. 66; State v. Mason,

26 Or. 273, 88 Pac. 130. 46 Am. St. Rep. 629;

Boehmer v. Detroit Free Press Co., 94 Mich.

7, 84 Am. St. Rep. 318; Davis v. Marxhausen,

108 Mich. 815, Paige's Cas. 383.

(l) Defamation by irony or lnsinnuiion:

interrogation; opinion; hearsay; silence: It

is not necessary to a slander or libel that

the defamatory charge or imputation shall

be made in direct and positive terms, or

that it shall be made as of the knowledge of

the person making it; but it may be made

by irony or insinuation, interrogation. ex

pression of opinion, or hearsay, etc. Cooper

v. Greeley, 1 Denio [N. Y.] 347. Burdick's

Gas. 218: Adams v. Lawson, 17 Grat. [Va.]

250, 94 Am. Dec. 455; Haines v. Campbell, 74

Md. 158, 28 Am. St. Rep. 240; Wofford v.

Meeks, 129 Ala. 349. 87 Am. St. Rep. 66;

World Pub. Co. v. Mullen, 43 Neb. 126, 47

Am. St. Rep. 737-, Hanchett v. Chiatovich [C.

C. A.] 101 Fed. 742; Nailor v. Ponder, 1 Marv.

[Del] 408: Nord v. Gray. 80 Minn. 148; and

other cases in the notes following. “The

publisher of a libel cannot escape liability by

veiling a calumny under artful or ambiguous

phrases, or by indirectly charging that which

would be slanderous if imputed in direct and

. Rep. 737; Haynes v. Clinton Print.

undisguised language." Andrews, J'., in Sun

derson v. Caldwell, 45 N. 1'. 398, 6 Am. Rep.

105.

Words may be given a defamatory mean

ing. even directly contrary to their natural

meaning, by being uttered in a. tone of irony

or insinuation,-—as where a man ironically

says of another, "A. will not play the £001 or

the hypocrite," meaning that he will and

does. Steph. Dig. Crim. Law, 205, citing 1

Hawk. P. C. 543.

An action may be maintained for speaking

words imputing a crime. although not in di

rect and positive terms, but by way of in

terrogation only, it. according to the natural

and fair construction of the language used,

in connection with the circumstances, the

hearers had a right to believe that the de

fendant intended to charge the plaintiff with

the commission of a crime. And the same is

true, of course, of other defamatory words.

Gorham v. Ives, 2 Wend. [N. Y.] 534, Chase's

Gas. 114; Sawyer v. Eifert, 2 Nott & McC. [5.

0.1 511, 10 Am. Dec. 633; Waters v. Jones, 3

Port. [Ala.] 442, 29 Am. Dec. 261.

Expressing a suspicion or an opinion that

one has been guilty of a crime may be u

tionable slander or libel. Thus it is action

able to say of another, “I believe," or “I

have reason to believe," that he has com.

mitted a certain felony. “’nters v. Jones, 3

Port. [A1a.] 442, 29 Am. Dec. 261; McGowan v.

Manifee, 7 T. B. Mon. [Ky.] 314, 18 Am. Dec.

178; Logan v. Steele, 1 Bibb [Ky.] 593. 4 Am.

Dec. 659: Hart v. Reed. 1 B. Mon. [Ky.] 166,

35 Am. Dec. 179; Miller v. Miller, 8 Johns.

[N. Y.] 58: Alcorn v. Bass, 17 Ind. App. 600.

Words calculated to cause the hearers to

suspect that the person of whom they are

spoken has committed a crime are actionable,

although they do not directly charge the

crime. Proctor v. Owens, 18 Ind. 21, 81 Am.

Dec. 341; Dickey v. Andros, 32 Vt. 55; World

Pub. Co. v, Mullen, 43 Neb. 126, 47 Am. St.

Rep. 737; Nailor v. Ponder. 1 Marv. [Del]

408; Haynes v. Clinton Printing Co., 169

Mass. 512.

It is actionable slander to charge a crime

on hearsay, as by saying of a. person that

it is the general opinion of the people in the

neighborhood. or that “it is reported." etc.,

that he committed the crime. “'aters v.

Jones, 3 Port. [Ala] 442, 29 Am, Dec. 261:

Schenck v. Schenck, 20 N. J. Law, 208; “Yorld

Pub. Co. v. Mullen, 43 Neb. 126. 47 Am. St.

Co.. 169

Mass. 612.

More silence cannot amount to slander.

New York. etc. R. Co. v. Schafler, 65 Ohio St.

414, 87 Am. St. Rep. 629, where a railroad

company refused to give a discharged cm

ploye a “clearance card." and thereby pre

vented his obtaining other employment.

W'hnt constitutes actionable libel in Iron

crnlx A libel, as distinguished from a slan

der, is the publication of defamatory matter

in writing or its equivalent, as by printing,

pictures. signs. etc. "There is no doubt that

drawing. printing. engraving, and every oth

er use of permanent visible symbols to con

vey a distinct idea, are in the same case with

writing." Pollock, Torts (Webb‘s Ed.) 287.

In determining whether particular words

are actionable per se, the same rules do not

apply to libel as to slander. What would not

be actionable without alleging and proving

special damage. if merely spoken, may be

actionable per se if written or printed or

otherwise published in a libel. Any words
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which would be actionable, if spoken, will

certainly be actionable if published in writ

ing or its equivalent. “W'ritten words are

libeilous in all cases where, if spoken, they

would be actionable" (Andrews, J., in Moore

v. Francis. 121 N. Y. 199, 18 Am. St. Rep. 810,

Chase's Gas. 126), as words falsely imputing

to another the commission of a crime. which

would be actionable slander ii‘ spoken (John

son v. St. Louis Dispatch Co., 65 M0. 539, 27

Am. Rep. 293; McAllister v. Detroit Free

Press Co.. 76 Mich. 338, 15 Am. St. Rep. 318;

Park v. Detroit Free Press Co., 72 Mich. 560,

16 Am. St. Rep. 544; Belo v. Fuller. 84 Tex.

450, 31 Am. St. Rep. 75; Upton v. Hume. 24

Or. 420, 33 Pac. 810. 41 Am. St. Rep. 863;

World Pub, Co. v. Mullen, 43 Neb. 126. 47

Am. St. Rep. 737) or words which falsely

impute to another a loathsome contagious

disease which would tend to exclude him

from society; or words falsely conveying a.

charge of untitness, dishonesty. or incom~

petence in an ofiice. profession, trade, or

calling (Krug v. Pitass. 162 N. Y. 154, 76

Am. St. Rep. 317; Moore v. Francis, 121 N.

Y. 199, 18 Am. St. Rep. 810, Chase's Gas. 126';

Sanderson v. Caldwell, 46 N. Y. 398, 6 Am.

Rep. 105; Bodwell v. Osgood, 3 Pick. [Mass]

379, 15 Am. Dec. 228; Watson v. Trask, 6

Ohio, 531, 27 Am. Dec. 271; Holt v. Parsons.

23 Tex. 9, 76 Am. Dec. 49; St. James Military

Academy v. Galser, 125 Mo. 517. 46 Am. St.

Rep. 502; Wofford v. Meeks. 129 Ala. 349, 87

Am. St. Rep. 66; Mosnat v. Snyder, 105 Iowa.

500).

The law of libel, however, goes much fur

ther than this, and gives a cause of action.

without the necessity for alleging and prov

ing any special damage as in the case of

slander, for any words which are false. and

not justified or privileged. and which are

either injurious to the character or credit,

domestic. public, or professional, of the per

son concerning whom they are published, or

in any way tend to cause men to shun his

society. or bring him into hatred. contempt,

or ridicule. Pollock. Torts (Webb's Ed.)

290; Villers v. Monstey. 2 Wils. 403; Thorley

v. Kerry. 4 Taunt. 355, Bigelow’s Gas. 135.

Rigelow's Lead. Gas. 90, Erwln's Gas. 312;

Pfitzinger v. Dubs, 64 Fed. 696. Erwin‘s Cas.

1134; Tilison v. Robbins, 68 Me. 295. 28 Am.

Rep. 50, Chase's Cas. 124; Cooper v. Greeley,

1 Denio [N. Y.] 347, Burdick‘s Gas. 218; King

v. Root. 4 Wend. [N. Y.] 113, 21 Am. Dec.

102; Morey v. Morning Journal Ass'n. 123 N.

Y. 207, 20 Am. St. Rep. 730; Buckstaff v.

Viall. 84 Wis. 129; Bradley v. Cramer. 69

Wis. 309. 48 Am. Rep. 511; Street v. Johnson,

80 Wis. 455, 27 Am. St. Rep. 42; Giles v.

Clarke. 69 N. H. 92; McCorkle v. Binns. 5

Bin. [Pa.] 340, 6 Am. Dec. 420; Pitto'ck v.

O'Niell, 63 Pa. 253, 3 Am. Rep. 544; Barr v.

Moore, 87 Pa. 385, 30 Am. Rep, 367; Collins

v. Dispatch Pub. Co., 152 Pa. 187, 34 Am. St.

Rep. 636; Wood v. Boyle. 177 Pa. 620, 55 Am.

St. Rep. 747; Colby v. Reynolds. 6 Vt. 489, 27

Am. Dec. 574; Fonville v. McNease, Dudley L.

[S. C.] 303. 31 Am. Dec. 556; Obaugh v.

Finn. 4 Ark. 110, 37 Am. Dec. 773; Riley v.

Lee. 88 Ky. 603, 21 Am. St. Rep, 358: Adams

v. Lawson. 17 Grat. [Va.] 250. 94 Am. Dec.

455; Stewart v. Swift Specific Co., 76 Ga. 280,

2 Am. St. Rep. 40.

"Much which. if only spoken, might be

passed as idle blackguardism. doing no dis

credit save to him who utters it. when in

vested with the dignity and mnlignity of

print is capable. by reason of its permanent

character and wide dissemination, of inflict

ing serious injury." Tilison v. Robbins. 68

Me. 295. 28 Am. Rep. 50. “Scandalous mat

ter." said Lord Holt. “is not necessary to

make a libel. It is enough if the defendant

induce an ill-opinion to be had of the plain

tiff. or to make him contemptible and ridicu

lous." Cropp v. Tilney, 3 Salk. 225. To

maintain an action for such a publication it

is not necessary, as in an action for slander.

to show any special damage. Sanderson v.

Caldwell, 45 N. Y. 398. 6 Am. Rep. 105; and

other cases above cited.

Illustrations: Thus it has been held libel

lous per se to write or print of a man that

he is a. "rogue," a “swindler,” a "cheat." or

to otherwise impute dishonesty, fraud, or

corruption. or any moral turpltude, although

to speak such words is not an imputation of

crime. and would not be actionable slander

unless spoken with reference to his emce.

profession, trade or business. Austin v. Cul

peper, Skin. 123: Bell v. Stone. 1 Bos. & P.

331; J'Anson v. Stuart. 1 Term R. 748; Obaugh

v. Finn, 4 Ark. 110, 37 Am. Dec. 773; Wofiord

v. Meeks. 129 Ala. 349, 87 Am. St. Rep. 66;

Tilison v. Robbins, 68 Me. 295, 28 Am. Rep.

50, Chase’s Gas. 124; Hardy v. Williamson, 86

Ga. 551. 22 Am. St. Rep. 479; Wood v. Boyle.

177 Pa. 620v

It is libclious per se to say or insinuate

that a person has set fire to his own building

to obtain the insurance thereon. World Pub.

Co. v. Mullen. 43 Neb. 126, 47 Am. St. Rep.

737. Compare Reid v. Providence Journal

Co.. 20 R. I. 120 (where it was held that the

article in question made no such imputation).

It was held not actionable per se, however.

to publish of the plaintiff that he was super

vising architect of a. building. and promised

and gave defendants work on it for a com

mission pald to him by them, no facts being

alleged to show that it was a violation of his

duty to take such commission. Legg v.

Dunleavy, 80 Mo. 558. 50 Am. Rep. 512. And

although in most jurisdictions it is not ac

tionable per se to speak words falsely im

puting want of chastity to a. girl or woman.

or fornication or adultery to a. man. where

fornication and adultery are not punished as

a. crime, it is actionable libel to make such

a charge in writing or print. Bodwell v.

Osgood, 3 Pick. [Mass] 379. 15 Am. Dec. 228;

More v. Bennett. 48 N. Y. 472. Erwin’s Gas.

349. It was held iibellous per se to publish

of a woman that she was "a. dashing blonde.

twenty years old. and is said to have been a

concert-hall singer and dancer at Coney

Island"-—it being alleged and proved that “a -

concert hall at Coney Island" was a place of

evil-repute. and a resort for disorderly per

sons. and that female singers and dancers

there were generally depraved women.

gzastes v. New York Recorder Co., 155 N. Y.

It has also been held libellous and action

able per se to publish of another that he

adds to his other vices ingratitude (Cox v.

Lee. L. R. 4 Exch. 284); that he is a. "liar"

or has uttered a falsehood (Monson v. La

throp. 96 Wis. 386. 65 Am. St. Rep. 54; Hake

v. Brames. 95 Ind. 161; Riley v. Lee. 88 Ky

603. 21 Am. St. Rep. ass; Colvard v. Black, 116

Ga. 642); that he is the author of a false and

malicious report respecting another (COlby

v. Reynolds. 6 Vt. 489, 27 Am. Dec. 674); that

he has been excluded from his church 0r its,

ordinances "by reason of his infamous

groundless assertions" (McCorkle v. Binns,



2 C ur. L11 xv. 711LIBEL AND SLAXDER § 2A.

Bin. [Pa.] 340, 6 Am. Dec. 420); that he is an‘

infidel and has opposed the religious institu

tions oi! his country (Stow v. Converse, 3

Conn. 325, 8 Am. Dec. 189): that. under the

cloak of religious and spiritual reform. he

hypocritically, and with the grossest impu

nity, deals out his malice, uncharitableness

and falsehoods (Thoriey v. Kerry, 4 Taunt.

355, Bigelow's Gas, 135, Bigelow's Lend. Gas.

90. Erwln's Gas. 312). To say of a. person

that he is a drunkard (Sanderson v. Caldwell.

45 N. Y. 398, 6 Am. Rep. 105); a. "swine"

(Solverson v. Peterson. 64 Wis. 198. 54 Am.

Rep. 607. Paige's Gas. 380); a “frozen snake"

(Hoare v. Silverlock, 12 Q. B. 624). a. “black

sheep" (McGregor v. Gregory, 11 Mees. & W.

287), an “itchy old toad" (Villers v. Monsley,

2 \Vils. 408). a "villain" (Bell v. Stone, 1

B05. & P. 331; Obaugh v. Finn, 4 Ark. 110, 37

Am. Dec. 773). To say that a person does

not pay his debts. or to convey such impres

sion by sending through the mail a letter on

the envelope of which is the name of an asso

ciation with a statement that it is an asso—

ciation for the collection of bad debts. Mc

Dcrmott v. Union Credit Co., 76 Minn. 84:

Muetze v. Tuteur, 77 Wis. 236. 20 Am. St. Rep.

115: State v. Armstrong, 106 Mo. 395, 27 Am.

St. Rep. 361.

The false protest of a draft or note, it

published, may be a. libel. May v. Jones. 88

Ga. 308. 30 Am. St. Rep. 154; leshfield v.

Fort Nat. Bank, 83 Tex~ 452. 29 Am. St. Rep.

660. It is libellous per se to say of a. man

that he has absconded without paying his

debts. and swindled the writer out of money

advanced for work to be done (Obaugh v.

Finn. 4 Ark. 110, 37 Am. Dec. 773); to say of

a person that he is responsible for alleged

corruptions. intimidation, and firaud in a pub

lic election (Tillson v. Robbins, 68 Me. 295.

28 Am. Rep. 50, Chase‘s C s. 124); or that he

has “charge of the sack‘ for an election

about to be held (Edwards v. San Jose Print.

8: Pub. Soc.. 99 Cal. 431. 34 Pac. 128. 37 Am.

St. Rep. 70); to charge a wire with deserting

her husband in his sickness (Smith v. Smith,

73 Mich. 445, 16 Am. St. Rep. 594); to falsely

publish that a man has committed suicide

(Cady v. Brooklyn Union Pub. Co., 23 Misc.

[N. Y.] 409); to charge, in publishing the sui

cide ot a man. that it was induced by the ex

actions of his wife, and by her fraudulent

conduct in taking wages for her son which he

had not earned (Bradley v. Cramer, 59 Wis.

309, 48 Am. Rep. 511); to falsely say that

another is or was insane (Morgan v. Lingen.

8 Law T. [N. S.] 800: Perkins v. Mitchell. 31

Barb. [N. Y.] 465. Erwin's Gas. 361; Moore

v. Francis, 121 N. Y. 199. 18 Am. St. Rep. 810,

Chase‘s Cas. 126).

Contra. Mayrant v. Richardson. 1 Nott &

McC. [S. C] 347, 9 Am. Dec. 707. It is libel

lous to publish 0! another that he is "insane,

and a fit person to be sent to the lunatic

asylum." or that "he is so disordered in his

senses as to endanger the persons of other

people. if left unrestrained." etc. (Perkins

v. Mitchell, 31 Barb. [N. Y.) 465. Erwln's

Gas. 361); to publish a'notice of the death of

a. living person calculated to subject her to

ridicule (McBride v. Ellis, 9 Rich. Law [8. C.]

313. 67 Am. Dec. 553); to say that a person is

threatened with a breach of promise suit.

that he and his friends are moving to effect a

reconciliation. but the young lady insists on

his marrying her (Morey v. Morning Journal

Ass‘n. 123 N. Y. 207. 20 Am. St. Rep. 730);

to call one a disreputable person and charge

him with having maliciously published a re

port tending to injure the city in which he

lives ('l‘rebby v. Transcript Pub. Co., 74 Minn.

84. 73 Am. St. Rep. 330).

Any false defamatory words published con

cerning another in writing or print. and

which have a tendency to injure or prejudice

him in his profession, trade. business. or em

ployment, are actionable per se. and without

alleging or proving special damage. whether

or not they have reference to his professional

or business character. so that they would be

actionable per se. it merely spoken. Heth

erington v. Sterry, 28 Kan. 426. 42 Am. Rep.

169; Price v. Conway. 134 Pa. 340. 19 Am. St.

Rep. 704; Williams v. Davenport, 42 Minn.

393. 18 Am. St. Rep. 519; Hardy v. William

son. 86 Ga. 551, 22 Am. St. Rep. 479; Krug

v. Pitass. 162 N. Y. 154, 76 Am. St. Rep. 317;

Ivey v. Pioneer S. & L. Co.. 113 Ala. 349:

Toninl v. Cevasco. 114 Cal. 266, 46 Pac. 103.

This is true of words published concerning a

lawyer (Sanderson v. Caldwell, 46 N. Y. 398.

6 Am. Rep. 105; Hetherlngton v. Sterry, 28

Kan. 426, 42 Am. Rep. 169; Mosnat v. Snyder,

105 Iowa. 500); or an engineer (Hardy v.

Williamson, 86 Ga. 551, 22 Am. St. Rep. 479);

or minister (Johnson v. Synett, 157 N. Y. 684;

Potter v. New York Evening Journal Pub.

Co., 68 App. Div. [N. Y.] 95; Jones v. Roberts.

73 Vt. 201. Compare Porter v. Post Pub. Co.,

20 R. I. 88. holding a particular publication

not to be a libel on a clergyman) or of a

merchant or tradesmen or other business

man (Mitchell v. Bradstreet Co.. 116 Mo.

226. 38 Am. St. Rep. 592; Brown v. Vannaman.

85 \Vis. 451, 39 Am. St, Rep. 860; Robinson v.

Eau Claire Book & Stationery Co.. 110 Wis.

369: Hayes v. Press Co.. 127 Pa. 642. 14 Am.

St. Rep. 874; Meas v. Johnson, 185 Pa. 12;

Hanchett v. Chiatovlch [C, C. A.) 101 Fed.

742; American Book Co. v. Gates. 85 Fed. 729;

Davey v. Davey, 36 App. Div. [N. Y.] 640;

Brown v. Holton. 109 Ga. 431; Dun v. Wein

traub. 111 GR. 416; Bee Pub. Co. v. World Pub.

Co., 59 Neb. 713); or of an employe (Call 7.

Hayes. 169 Mass. 586; Moore v. Francis. 12].

N. Y. 199, 18 Am. St. Rep. 810, Chase's Gas.

126; NorfOlk & W. Steamboat Co. v. Davis.

12 App. D. C. 306): or a school teacher. etc..

(Bodwell v. Osgood, 3 Pick. [Mass] 379, 15

Am, Dec. 228; Bray v. Callihan, 155 Mo. 43;

Darling v. Clement. 69 Vt. 292). It is a libel

to charge that the business of the proprietor

of a patent medicine is swindling. Dr. Shoop

Family Medicine Co. v. Wernich. 95 Wis. 164.

It is libellous per se to publish of an at

torney that he is a drunkard and makes ex

tortionate charges for his services (Sandor

son v. Caldwell. 46 N. Y. 398. 6 Am. Rep. 105);

or that he abandoned his client's cause in the

midst of litigation brought on by his ad

vice, to the client‘s detriment (Hetherington

v. Sperry. 28 Kan. 426, 42 Am. Rep. 169).

It is libellons per se to publish of a physi

cian that he is a blockhead and tool. that he

hates persons of a certain nationality so

much that he would not help them it he

could. and to appeal to persons 01' that na

tionality not to intrust themselves to his care

(Krug v. Pitass.162 N. Y. 154. 76 Am. St. Rep.

317): or of an engineer that he conspired to

defraud his employer (Hardy v. Williamson,

86 Ga. 551, 22 Am. St. Rep. 479); or of an

actor that he has been guilty of ungentle

manly and discourteous conduct (Williams

v. Davenport. 42 Minn. 393, 18 Am. St. Rep.

519).

A letter written by one of two dealers ad
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vising a. shipper to look out for the other

dealer "that you are shipping milk or cream

toI unless you have surety for your goods. as

he does not pay any of his shippers anything.

and he sells the milk and cream for about

what it costs him, and the shippers are the

losers."—is libellous per se. Brown v. Van

naman. 85 Wis. 451, 39 Am. St. Rep. 860.

It is libellous per se to falsely publish ot‘ a

merchant or business man that he is insolv

ent (Hayes v. Press Co., 127 Pa. 642, 14

Am. St. Rep. 874; Brown v. Bolton. 109 Ga.

431); or that he has made an assignment

(Mitchell 1!. Bradstreet Co., 116 M0. 226, 38

Am. St. Rep. 592); or that he has infringed

another's patent or trade-mark (Watson v.

Trask, 6 Ohio, 531. 27 Am. Dec. 271).

It is libellous per se to publish false de—

famatory words concerning a person con

ducting a school or other educational insti

tution, which tend to injure his business.

Price v. Conway. 134 Pa. 340, 19 Am. St. Rep.

704; St. James Military Academy v. Gaiser,

125 M0. 617, 46 Am. St. Rep. 502; Darling v.

Clement, 69 Vt. 292. Thus it is libellous to

charge a. person maintaining a school or

other institution of learning with maintain

ing an “immoral chool." a "dancing school,"

harmful "to the moral and religious inter

ests of the community," and calling upon

friends of religion and good morals not to

patronize it. St. James Military Academy v.

Gaiser, 125 M0. 517. 46 Am. St. Rep. 602.

It has been held not libellous per se to

publish of a. merchant or tradesman merely

that he has executed a chattel mortgage.

Dunn v. Weintrab, 111 Ga. 416; Newbold v.

Bradstreet. 57 Md. 38. 40 Am. Rep. 426.

It is libellous to say that a. bank-teller be

came mentally deranged by reason of over

work, and while in that condition made in

jurious statements regarding the affairs of

the bank. Moore v. Francis. 121 N. Y. 199, 18

Am. 8t. Rep. 810, Chase's Gas. 126.

In like manner, it is libellous per se to

publish of a public officer false defamatory

matter which tends to diminish public con

fidence in his ability, fitness, or integrity,

and thus injure him in his office. whether

the words are published in relation to his

office or not. King v. Root, 4 Wend. [N. Y.]

113, 21 Am. Dec. 102; Lansing v. Carpenter,

9 Wis. 540, 76 Am. Dec. 281; Nehrllng v.

Herald Co.. 112 Wis. 558; Bourreseau v. De

troit Evening Journal Co.. 63 Mich. 425. 6 Am.

St. Rep. 320; Cotulla v. Kerr, 74 Tex. 89. 15

Am. St. Rep. 819: Boehmer v. Detroit Free

Press Co.. 94 Mich. 7, 34 Am. St. Rep. 318;

Bailey v. Holland, 7 App. D. C. 184'. Martin v.

Paine. 69 Minn. 482; Sharpe v. Larson, 67

Minn, 428; Tiepke v. Times Pub. Co., 20 R. I.

200; McIntyre v. Journal Co.. 6 App. Div.

[N. Y.] 609. It is libellous to falsely repre

sent that a public officer (the president of

the senate, for example) was in a beastly

state of intoxication while in the discharge

of his duties, and an object of loathing and

disgust. King v. Root, 4 Wend. [N. Y.] 113,

21 Am. Dec. 102.

A publication which charges a judge with

being destitute of the capacity and attain

ments necessary for his station or that he

openly abandoned the common principles of

truth. or that he sold, directly or indirectly,

the appointment of clerk. is libellous. Rob

bins v. Treadway. 2 .l'. J. Marsh. [Ky.] 540, 19

Am. Dec. 152. But to charge a judge with

improprieties. which would not be cause for

impeachment or removal. is no more action

able than the same charge against a. private

citizen would be. Id. It is not libellous to

charge a judge with erring in judgment. or

with disregarding public sentiment. ld.

And the same is true of officers of private

corporations or associations. It is libellous

to say of the treasurer of a church that he

obstinately retained in his hands Without

just cause, funds of the church after every

effort had been exhausted to induce him to

turn them over. Holt v. Parsons, 23 Tex. 9.

76 Am. Dec. 49. It is libellous to impute to a

person, after he has ceased to hold a. public

office, dishonesty or misconduct therein, al

though the charge may not impute a crime

and would not be actionable it merely

spoken. Russell v. Anthony, 21 Kan. 450. 30

Am. Rep. 436; Sharpe v. Larsen, 67 Minn. 428.

To render written or printed words action

able per se as a libelI they must at least

tend to disgrace a, man or bring him into

hatred, contempt or ridicule. or to injure him

in his business or calling. Mere general

abuse or scurrility, however ill-natured and

vexatious, if it does not have such a. ten

dency, will not support an action. Rice v.

Simmons, 2 Har. [De1.] 417, 31 Am. Dec. 766.

$55 Reid v. Providence Journal Co.. 20 R. I.

And it is not libellous to publish of a per

son merely that hedid something which he

had a legal right to do, without anything

more. as to say that a saloon-keeper. to get

rid of a just claim in court. set up as a de

fense a prohibltory liquor law under which

no action could be maintained for the price

of liquors sold in violation thereof (Homer v.

Engelhardt. 117 Mass. 539, Chase's Gas. 128);

or to say of a person (the words not being

spoken in reference to his trade or business)

that he had for some years owed for medical

attendance. and when sued therefor, having

no other defense, he cowardly slunk behind

the statute of limitations (Holienheck v.

Hall, 103 Iowa, 214. 64 Am. St. Rep. 175;

Bennett v. WVilliamson, 4 Sandf. [N. Y.] 60.

Contra, where special damage—discharge

from and loss of employment—was alleged

and proved. Hollenbeck v. Ristlne, 105 Iowa.

488, 67 Am. St. Rep. 306); or to say of a pro

fessional man that he has moved his oil‘ice up

to his house "to save expense" (Stewart v.

Minn. Tribune (30., 40 Minn. 101, 12 Am. St.

Rep. 696).

“‘ords actionable on proof of special dam

age only: When words are actionable per se,

as in the cases above referred to, it is not

necessary to allege or prove any special

damage from their utterance. “In such

cases, that some damage has been sustained

is an implication of law.” Newbit v. Statuck,

35 Me. 315. 68 Am. Dec. 706. and other cases

above cited. When words are not actionable

per se within the rules above stated. but

are defamatory, an action will lie it special

damage has been sustained as a natural con

sequence. Lynch v. Knight. 9 H. L. Gas. 577;

Pollard v. Lyon. 91 U. S. 225, Burdick's Gas.

199, Erwin's Gas. 315; Olmsted v. Miller, 1

“’end. [N. T.] 506; Bradt v. Tousley, 13

Wend. [N. Y.] 253. Paige‘s Gas. 377; Canning

v. Owen [R. I.] 52 Atl. 1027; Linney v. Maton.

18 Tex. 449; McQueen v. Fulgham, 27 'l‘ex.

463. But in order that an action may be

maintained the plaintiff must both allege and

prove the special damage. Pollard v. Lyon,

91 U. S. 225, Burdiclc‘s Gas. 199, Erwln's Cas,
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315: Lodge v. O'Toole, 20 R. I. 405; Buys v.

Gillespie, 2 Johns. [N. Y,] 115, 3 Am. Dec. 404;

Knight v. Blackford. 3 Mackey [D. C.] 177, 51

Am. Rep. 772; Hollingsworth v. Shaw, 19 Ohio

St. 430, 2 Am. Rep. 411; Tobias v. Harland. 4

Wend. [N. Y.] 537; Hirshfield v. Fort Nat.

Bank, 83 Tex. 452, 29 Am. St. Rep. 660;

Morasse v. Brochu, 151 Mass. 567, 21 Am. St.

Rep. 474. No action lies without proof of

special damage, for calling a man oppro

brious names, such as liar, cheat, rogue. ras

cal, swindler, black-leg, and the like, where

the words, as in the cases enumerated, do

not amount to an imputation of crime, and

are not spoken of him in relation to his office,

profession, trade, or business. Van Tassel v.

Capron, 1 Denio [N. Y.] 250, 43 Am. Dec. 667;

Oakley v. Farrington, 1 Johns. Gas. 129, 1

Am. Dec. 107; Chase v. VVhitlock, 3 Hill [N.

Y.] 139, Chase's Gas. 113.

In such cases, the special damage-is the

ground of action, and to support the action, it

must be the intended or the natural and

probable result of the words complained of.

Pollock, Torts (Webb's Ed.) 290, 291; Pollard

v. Lyons, 91 U. S. 225. Burdick‘s Gas. 199,

Erwin’s Gas. 315; Terwiiliger v. Wands, 17

N. Y. 54, 72 Am. Dec. 420, Chase's Gas. 121,

Erwiu‘s Gas. 328; Anonymous. 60 N. Y. 262,

19 Am. Rep. 174.

If a person speaks defamatory words of

another which are not actionable per se. and

by reason thereof the latter is dismissed

from an office or employment by a third

person,—as where defamatory words con

cerning an employs or servant, which are

not actionable per se, cause his dismissal

by his employer or master,—the special dam

age sustained by reason of the dismissal is

the natural and probable consequence of

the defamation, and will support an action.

Pollock, Torts (Webb's Ed.) 291; Lynch v.

Knight, 9 H. L. Gas. 577.

Special damage, however, resulting, not di

rectly from the speaking of defamatory

words by another. but from their voluntary

repetition by a third person who heard them,

is generally too remote to support an action

against the original speaker, unless the lat

ter authorized the repetition, or the person

repeating them was under a legal or moral

duty to do so. Pollock, Torts (Webb's Ed.)

292; Parkins v. Scott, 1 Hurl. & C. 153: Hast

ings v. Stetson, 126 Mass. 329, 30 Am. Rep.

683; Shurtleit v. Parker, 180 Mass. 293, 39

Am. Rep. 45.4; Elmer v. Fessenden. 151 Mass.

359. Burdlck's Gas. 213; Terwilliger v, Wands,

17 N. Y. 64, 72 Am. Dec. 420, Chase's Cas. 121,

Erwin's Gas. 328; Schoepfiin v. Coffey, 162 N.

Y. 12. Compare Zler v. Hoiliin, 33 Minn. 66.

53 Am. Rep. 9. In the latter cases—where

the repetition was in pursuance of a legal or

moral duty, or was authorized by the orig

inal spenker.-—-an action will lie. Pollock,

Torts (Webb's Ed.) 292; Ward v. chks, 7

Bing. 211: Keenholts v. Becker, 3 Denio [N.

Y.] 346; Terwilligcr v. \Vands. 17 N. Y. 54.

72 Am. Dec. 420, Chase‘s Gas. 121, Erwin's

Gas. 328.

In order that special damage may support

an action for words not actionable per so,

there must be a definite temporal loss,—“a

loss of some material advantage must be

shown." Pollock, Torts (Webb's Ed.) 293.

it has been held therefore that the action

will not lie where the only special damage is

the loss by the plaintiff of the good opinion

of his neighbors,—-consortium vicinorum.

(Pollock. Torts [Webb's Ed.] 293. See Pollard

v. Lyon. 91 U. S. 225. Burdick's Gas. 199, Er

win's Gas. 315; Beach v. Ranney, 2 Hill [N.

Y.) 309); as where the only damage is exclu

sion from membership in a religious society.

which is not shown to carry with it as of

right any definite temporal advantage. Pol

lock, Torts (Webb's Ed.) 293; Roberts v. Rob

erts, 5 Best & S. 384, But there is a suffi

cient temporal loss to support an action. in

case of loss of the consortium as between

husband and wife (Lynch v. Knight, 9 H.

L. Gas. 577. See Bigaouette v. Paulet. 134

Mass. 123, 45 Am. Rep. 307); loss of volun

tnry hospitality of one's relatives or friends

(Davies v. Solomon, L. R. 7 Q. B. 112; “'ll

liams v. Hill, 19 “’end. [N. Y.] 3%); loss of

fuel, clothing. etc., with which another has

been in the habit of providing the plaintiff

gratuitously (Beach v. Ranney, 2 Hill [N.

Y.] 309).

But a. complaint for slander in calling

plaintiff a drummer for a whore-house. which

alleged that in consequence thereof the

plaintiff had been socially ostracized, was

held good as showing special damage, in

Mudd v. Rogers, 19 Ky. L. R. 1329, 43 S. W.

255.

The withholding by a father from his

minor daughter of a. promised dress and a

course of music lessons was held not to be

such special damage as would sustain an ac

tion for slander in imputing self-pollution

to the girl, where the father testified that he

did not believe the charge (Anon., 60 N. Y.

262, 19 Am. Rep, 174); loss of entertainment

at an inn or other public house (Olmsted v

Miller, 1 \Vend. [N. Y.] 506); breaking of!

of a. marriage engagement (Moody v. Baker,

5 Cow. [N. Y.] 351; Linney v. Matson, 13 Tex.

449); or loss of actual membership in a so

cial club, but not the loss of the mere chance

of being elected to membership (Chamber

lain v. Boyd, 11 Q. B. Div. 407).

Mere mental trouble or distress resulting

from defamatory words not actionable per se

is not sufficient special damage to sustain

an action. Allsop v. Allsop, 5 Hurl. & N.

534; Woodbury v. Thompson, 3 N. H. 194;

Terwilliger v. Wands. 17 N. Y. 54, 72 Am.

Dec. 420, Chase‘s Gas. 121, Erwin's Gas. 328;

Hirshfleld v. Ft. Worth Nat. Bank, 83 Tex.

452, 29 Am. St. Rep. 660.

If the words are actionable per se, mental

suffering is an element of damages. Cahill

v. Murphy, 94 Cal. 29, 30 Pac. 195, 28 Am. St.

Rep. 88. And by the weight of authority,

even illness and the expenses thereof. and

inability to work and consequent pecuniary

loss, caused merely by the effect on one‘s

mind of defamatory 'words are not such spe

cial damages as will support an action. All

sop v. Allsop, 2 Law T. (N. S.) 290; Terwilll

ger v. Wands, 17 N. Y. 54. 72 Am. Dec. 420,

Chase's Gas. 121, Erwin's Gas. 328 (disap

proving. nnd in effect overruling on this

point. Bradt v. Towsley, 18 \Vend. [N. Y.] 253,

Paige‘s C33. 377, and other earlier New York

cases): Shafer v. Ahalt, 48 Md. 171. 30 Am.

Rep. 456. Contra, Underhlll v, “'elton. 32 Vt.

40: McQueen v. Fulghnm, 27 Tex. 463. “It

cannot be said that sickness is the natural

consequence of defamatory or slanderous

words. Such might or might not be the re

sult, depending in a great measure upon the

sensibilities and temperament of the per

son." Shafer v. Aholt, 48 Md. 171, 30 Am.

Rep. 458.
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(§ 2) B. Words impuiing crime or want of chastity.—An unprivileged pub

lication, in writing, in print, or by spoken words, of a false charge that another is

guilty of a crime, is actionable per so.“ Some crime, defined and punished by

law, however, must be charged,“ but it is not necessary that the accusation be ex

pressed in unequivocal language." Though it is not as a general rule actionable

to say that a person “would commit” an offense, yet where the whole conversation

shows an intent to charge that plaintiff is accustomed to commit that oifense, the

words are actionable."

At the common law it is actionable to speak or write of a female words im~

puting to her a want of chastity," but the charge must be direct.“ By the stat

ute in Illinois, it is actionable to falsely utter words of any person amounting to a

charge of having been guilty of adultery or fornication."o

64. Donath v. Star Pub. Co. [Del] 55 Atl.‘

337; Cooke v. O'Malley. 109 La. 382. A charge

that plaintiff is a. blackmailer, has brought

blackmaillng suits and procured the publica

tion of libels against himself in order to

found suits upon them. Palmer v. Mahln,

120 Fed. 737. That plaintiff is a. blackmailer

and gambler. Weston v. YVeston. 83 App.

Div. [N. Y.] 520. “You get out of here. You

came in here to see what you could find to

steal." Laury v. Evans, 87 Minn. 396. “You

are stealing my corn." McMinemee v. Smith

[Iowa] 93 N. Vi’. 75. “You broke in there

and stole some goods.“ Hinchman v. Knight

[Mich.] 94 Mo. 1. That certain persons, nam

ing them, were on their way to the county

seat to testify in the case of plaintiff and

another “for burning" a schoolhouse. Berea

College v. Powell, 25 Ky. L. R. 1235. 77 S. W.

381. An oral charge of forgery is slanderous

per se. Ruble v. Bunting, 81 Ind. App. 654.

So also to say of one that he is the greatest

rumseller in town. Davis v. Starrett [Me.]

55 At]. 516. And so is a. statement that plain

tiffs, a husband and wife. "used something

that they get no children" if it is intended

thereby to charge them with the crime of

abortion. Hitzfelder v. Kopplemann [Tex.

Civ. App.] 70 S. W. 353.

65. Foot v. Pitt, 83 App. Div. [N. Y.] 76.

A statement that plaintiff had written anony

mous letters, that they were scurrilous. and

that it was astate's prison offense, charges no

crime under the laws of the United States.

Middleby v. Effler [C. C. A.] 118 Fed. 261. In

Massachusetts it is not actionable to charge

a man with selling his vote, it not being a

crime in that state for one to receive money

for his vote. Doyle v. Kirby [Mass] 68 N.

E. 843. Where the charge is “You stole my

land. You stole my money!" the latter

charge is In no way qualified by the former

though there was a controversy between the

parties over land. Hamlin v. Fautl [\Vis.]

95 N. W. 955. A statement that plaintiff is

without "mental rectitude" followed by a

statement of the circumstances on which it

is founded is not libelous per se. Shepherd

v. Baer, 96 Md. 152. Where it was published

of plaintiff that insurance companies consid

ered his property “peculiarly susceptible to

fire" but there was no innuendo in the decla

ration defendant need not show asajustlfica

tion that he burned his own property. Con

ner v, Standard Pub. Co.. 183 Mass. 474.

60. Expression of belief sufficient.

ington v. Roberson [La.] 35 So. 586.

07. Words which imply that plaintiff. a

Cov

married woman. is an adulteress. Iles v.

Swank, 105 Ill. App. 9. And a. statement that

plaintiff would steal certain property if he

got a chance has been held criminally libel

ous. Browing v. Corn., 25 Ky. L. R. 482, 76

S. W. 19.

88. Words imputing a want of chastity

to a female are actionable as well when

spoken of a married as an unmarried woman.

Cushing v. Hederman, 117 Iowa, 637. Impu

tation of venereal disease is libelous per se.

McDonald v. Nugent [Iowa] 98 N. W. 506.

69. To say of a woman that she is a. “dirty

bitch" is not actionable. Jacobs v. Cater, 87

Minn. 448. Contra, the allegation being a

“damned bitch" (Stoner v. Erisman [Pa..] 56

Atl. 77); but a. statement that plaintiff, a

married woman, ‘fsought elsewhere a. substi

tute" for her husband, and that her hus

band “saw her begin to make love" to an

other man who is subsequently called “the

seducer" is actionable (Spolek Denni Hlasa

tel v. Hoffman, 105 Ill. App. 170; Hlasatei v.

Hoffman [Ill.] 68 N. E. 400).

70. 1 Starr & C. c. 126, § 1.

105 Ill. App. 9.

lies v. Swank,

NOTE.

\Vordl lmputlng crime: Although the

words must impute what amounts to a. crime

in law, the offense need not be specified with

legal precision; the implication may be by

general words. “It is enough if the charge

' ' ', in its natural and obvious sense,

and as it would reasonably be understood

by persons hearing it, conveys the meaning

attached to it by the plaintiff.". Buckley v.

O‘Nlel. 113 Mass. 193, 18 Am. Rep. 466;

Thompson v. Lewiston Daily Sun Pub. Co..

91 Me. 203; Furr v. Speed. 74 Miss. 423. Thus

it is clearly actionable per so, as imputing

larceny, to call another a. "thief," or to say

that he "stole" or has "stolen" property, it

there is nothing to show that the words

were used in any other than their ordinary

meaning. Nye v. Otis. 8 Mass. 121, 5 Am.

Dec. 79; Van Ankin v. Westfall, 14 Johns.

[N. Y.] 233, Chase‘s Gas. 113; Harman v. Cun

diff, 82 Va. 239; Shipp v. McCraw. 3 Murph.

[N. C.] 463, 9 Am. Dec. 611; Frolich v. Mc

Klernan, 84 Cal. 177, 24 Fee. 114; Berdeaux

v. Davis, 58 Ala. 611; Quigley v. McKee, 12

Or. 22, 5 Pac. 347, 53 Am. Rep. 320; Bacon v.

Mich. Cent. R. Co.. 55 Mich. 224, 54 Am. Rep.

372; Youngs v. Adams, 113 Mich. 199; Savoie

v. Scanian, 43 La. Ann. 967, 26 Am. St. Rep.

200; Darling v. Clement. 69 Vt. 292.

To say of a. person that he is “a thieving

puppy" is actionable. Little v. Barlow, 26
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(§ 2i C. Words exposing to contempt or ridicuic.——Any false and malicious

writing published of another is libelous per se when its tendency is to render him

Ga. 423, 71 Am. Dec. 219. To say of another

“He has been accused of horse-stealing;

he sued his accusers, and the defendants had

a verdict," imputes the crime of larceny.

Johnson v. St. Louis Dispatch Co., 65 Mo.

539, 27 Am. Rep. 293. And it is actionable

per se. subject. to the same qualification, to

say of a person that he is "perjured," or has

committed "perjury" (Hopkins v. Beedle, l

Caines [N. Y.] 347, 2 Am. Dec. 191; Commons

v. Walters, 1 Port. [Ala.] 377, 27 Am. Dec.

635) or that he has "murdered" another

(Stalllngs v. Newman, 26 Ala. 300, 62 Am.

Dec. 723). or "poisoned" another (Furr v.

Speed. 74 Miss. 423). To say of another.

“He makes his money easy; he keeps a

gambling place." or “a gambling hell," is

equivalent to saying that he keeps a place

resorted to for the purpose of gambling.

which is made a criminal offense by statute.

Buckley v. O’Nlel, 113 Mass. 193, 18 Am. Rep.

466.

In some of the cases it is held that it is

not slander per se to say of another that he

has taken a false oath in court or in a. cer

tain court. on the ground that the words

do not necessarily impute that the false oath

was taken corruptly. and in a court having

jurisdiction to administer an oath, which

are essential to perjury. Ward v. Clark, 2

Johns. [N. Y.l 10, 3 Am. Dec. 383, Blgelow's

Gas. 128. Bigelow's Lead. Gas. 81. See. also.

Hopkins v. Beedle, 1 Caines [N. Y.] 347, 2

Am. Dec. 191; Crone v. Angel], 14 Mich. 340.

But in these jurisdictions to say that one

is “perjured.” or committed "perjury," is

actionable. Hopkins v. Beedle. supra. And

it has been held actionable to say, “You

swore to a lie. for which you now stand in

dicted" (Pelton v. Ward, 3 Calnes [N. Y.]

73, 2 Am. Dec. 251), or. “He has sworn false

ly, and I will attend to the grand jury re

specting it" (Gilman v. Lowell, 8 Wend. [N.

Y.] 573, 24 Am. Dec. 96). or to say. "That is

false," to a witness while testifying in a

cause in court to a point material to the

issue (McClaughry v. Wetmore, 6 Johns. [N.

Y.] 82, 5 Am. Dec. 194). But other cases

hold otherwise on the ground that such

words in their common meaning import a

charge of perjury. Hamilton v. Dent, 1

Hayw. [N. C.] 117, 1 Am. Dec. 552; Rue v.

Mitchell. 2 Dall. [Pa.] 58, 1 Am. Dec. 258'.

McGaw v. Hamilton, 184 Pa. 108, 63 Am. St.

Rep. 786; Beers v. Strong, Kirby [Conn.]

12. 1 Am. Dec. 10.

In some cases. also, it has been held not

actionable to say of another, "He burnt my

barn." etc., as the burning may have been

innocently done, so as not to constitute ar~

son (Barham v. Nethersal, 4 Coke. 20);

while other cases hold that such words are

actionable on the ground that they would

naturally and ordinarily be understood as a

charge of arson (Logan v. Steele. 1 Bibb

[Ky.] 593. 4,Am. Dec. 659. And see Waters

v. Jones. 3 Port. [Ala.'| 442, 29 Am. Dec. 261;

Nallor v. Ponder. 1 Marv. [Del.] 408; Davis

v. Carey, 141 Pa. 314).

While words are actionable when they

impute a crime in general terms. without

giving the particulars, yet, if the particulars

are given in charging another with an of

fense, they must not' be inconsistent with

the offense alleged to have been charged.

Thus to say that a. person "stole" property

is not actionable, where the particulars are

given and they are such that the act could

not have been larceny. This is illustrated

by the case above referred to, in which it

was held not to be actionable to say of a

person that he stole the parish bell-ropes

when he was church-warden, since, as the

title was in him ex ofiicio, the act could not

amount to larceny (Jackson v. Adams, 2

Bing. N. C. 402), and by many other cases.

Thus where the words proved were “He is a

thief, for he has stolen my beer," but it ap

peared that they were spoken by a. brewer

concerning his servant and in reference to

transactions which could not constitute lar

ceny, but were a mere breach of trust, it

was held that the words were not actionable.

Cristie v. Coweli, Pcake. 4. See, also, Shecut

v. McDowell, 3 Brev. (S. C.] 38. 5 Am. Dec.

536; Egan v. Semrad, 113 Wis. 84.

It is not actionable to say of a person.

that his charges for services were so excess

ive as to be “simply petit larceny." as the

context shows that no charge of crime was

intended. Ivey v. Pioneer S. & L. Co., 113

Ala. 349. To charge a man with stealing is

actionable, but not to charge him with

stealing something which is not the subject

of larceny: as real property, for example.

Ogden v. Riley, 14 N. J. Law, 186, 25 Am.

Dec. 613.

To say of a man, "You are a thief. for you

stole my tree" was held not to be actionable,

as it showed that the act charged was not a

felony (trees not being the subject of lar

ceny), but a trespass (Minors v. Leeford.

Cro. Jac. 114). or doors to a. house (Black—

burn v. Clark. 19 Ky. L. R. 659, 41 S. ’W.

430). There was a like decision where it

was said that a person “stole windows from

B's house" (Wing v. Wing, 66 Me. 62. 2!

Am. Rep. 548): and where it was said that

1 person had “stolen” corn out of another‘s

field, it appearing that the words had refer

ence to standing corn (Stitzeli v. Reynolds.

67 Pa. 64, 5 Am. Rep. 396).

To charge one with stealing the key to a

door is a charge of larceny. Hoskins v.

Tarrence, 5 Blackf. [1nd.] 417, 35 Am. Dec.

129. To charge one with stealing a dog is

actionable where a dog is regarded as the

subject of larceny, but not otherwise. Find

lay v. Bear. 8 Serg. & R. [Pa.] 571; Harring

ton v. Miles. 11 Kan. 480, 15 Am. Rep. 355.

And see 2 Clark & M., Crimes. 668. To steal

clothing from a dead body cast ashore from

1. wreck is larceny, and therefore words

falsely imputing such an act to another is

actionable slander. Wonson v. Sayward. 13

Pick. [Mass] 402, 28 Am. Dec. 691. Paige's

Gas. 364. In like manner, saying of a. per

son that he is a "murderer" is not actionable

where it is made to appear that the words

were not used in their ordinary sense. but

with reference to the killing of game by

the plaintiff by means of engines. Lord

Cromweil's Case. 4 Coke. 13. To say that

certain persons are “highwaymen, robbers,

'and murderers." is not actionable. if the de

fendant shows that they were spoken and

understood in reference to transactions

which were known not to amount to the
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contemptible or ridiculous in public estimation, or expose him to public hatred

or contempt, or deprive him of the companionship of respectable people.“

charge they naturally import. Van" Rensse

laer v, Dole. 1 Johns. Cas. [N. Y.] 279,

Chase‘s Gas. 115.

An action will not lie for merely saying

that another will commit a. crime, or intends

to do so, as for saying that one “will steal"

tBays v. Hunt, 60 Iowa. 251. See, also, Sea

ton v. Cordray, Vi’right [Ohio] 101; Cornelius

v. Van Slyck, 21 “'end. [N. Y.] 70, 71), or is

going to start and maintain a. house of ill

tame (Fanning v. Chace. 17 R. I. 388, 33

Am. St. Rep. 878). To say that a. married

woman solicited a man not her husband to

have intercourse with her is not actionable,

although adultery may be punishable as a

crime. K v. H , 30 Wis. 239, 91

Am. Dec. 397.

Words lmputing to another the commis

sion of a. crime are held to be actionable.

not because they may subject the person

charged to a criminal prosecution and pun

ishment, but because of the injury to his

reputation from such a charge. An action

will lie, therefore, without allegation of spe

cial damage, for falsely saying or imputing

that another has been convicted,and served

a sentence for a crime. To say that a per

son was a returned convict was held action

able per se in an English case. since it im

puted an oftense punishable by transporta

tion; and it was held immaterial that the

words imported that the punishment had

already been suffered, since the obliquy re

mained. Fowler v. Dowdney, 2 Moody & R.

119, Chase's Gas. 114. See, also, Gaini'ord v.

Tul-te. Cro. Jac. 536; Smith v. Stewart, 5 Pa.

372: Shipp v. McCraw. 3 Murph. [N. C.] 463,

9 Am. Dec. 611. It is actionable per se to

say of a person that he has been in the peni

tentiary (Michael v. Matheis, 77 Mo. App.

556), or for falsely saying that he has been

tried or arraigned for a crime and would

have been convicted if it had not been for

certain influence, etc. (Carpenter v. Tarrant.

Lee t. Hardw. 339; Halley v. Stanton, Cro.

Car. 268). Although a man may have been

convicted of a felony. it seems that it is ac

tionable to call him a felon after he has

undergone his sentence, for he is then no

longer a felon in law. Brett and Cotton. L.

J., in Leyman v. Latimer, 3 Exch. Div. 352.

Words lmputlng unchustlty or Immoral

conduct: At common law it was not regard

ed as actionable per se to charge a woman

with unchastity or adultery. or to charge a.

man with fornication or adultery, as these

offenses were not indictable at common law,

but were oognizable in the ecclesiastical

courts only. Pollock. Torts (Webb's Ed.)

298. And the rule still applies in most juris

dictions unless it is changed by statute. or

unless such conduct is punished by statute.

Charging a. woman with adultery or forni

cation (Buys v. Gillespie. 2 Johns. [N. Y.]

115, 3 Am. Dec. 404; Bradt v. Towsley, 13

\Vend. [N. Y.] 253, Paige's Gas. 377; Pollard

v. Lyon, 91 U. S. 225. Burdlck's Gas. 199.

Erwin’s Gas. 315; Elliott v. Ailsherry. 2

Bibb [Ky.] 473. 5 Am. Dec. 631: Underhill v.

W'elton. 32 Vt. 40; Berry v. Carter, 4 Stew. &

P. [Ala] 387, 24 Am. Dec. 762: Linney v.

Maton, 13 Tex. 449'. Shafer v. Ahalt, 48 Md.

171. 30 Am. Rep. 456); charging a Woman

with being a common prostitute (Brooker v.

Coflin, 5 Johns. [N. Y.] 188, 4 Am. Dec. 337,

Bigelow's Gas. 126, Bigelow's Lead. Gas. 77).

To charge a. girl with self-pollution is not

actionable per se. Anon.. 60 N. Y. 262, 19

Am. Rep. 174. To say that a person is a

“drummer for a whore-house" is not action

able per se. Mudd v. Rogers, 19 Ky. L. R.

1329, 43 S. W. 255.

In some jurisdictions to verbally charge a

woman with unchastity is held actionable

per so because of the injury to her reputa

tion, whether it is a. crime or not. Smith v.

Silence, 4 Iowa, 321. 66 Am. Dec. 137; Haynes

v. Ritchey, 30 Iowa, 76, 6 Am. Rep. 642;

Barnett v. Ward, 36 Ohio St. 107. 38 Am.

Rep. 561. But by a statute in England it is

now expressly provided that words imputing

unchastity or adultery to any woman or

girl shall be actionable without proof of

special damage. 54 & 65 Vict. c. 51. And

there are somewhat similar statutes in. some

of the states in this country. See Gray v.

Elzroth. 10 Ind. App. 687, 53 Am. St. Rep.

400; Nicholson v. Dunn, 21 Ky. L. R. 643,

52 S. w. 935; Stewart v. Major, 17 Wash. 238,

49 Fee. 503.

Even in the absence of such a statute. the

common law rule does not apply where by

statute, as in most jurisdictions. fornication

and adultery are punished as offenses. To

charge a woman or man with the commis

sion 0! fornication or adultery, or to say of

a woman that she is a "whore," or other

wise impute unchastity, is aclionable per se

as imputlng a. crime. where adultery, forni

cation, being a common prostitute, etc. as

the case may be, is punished by statute in

such a. way (it must be by indictment in

some jurisdictions). as to come within the

rule in the particular jurisdiction as to

words imputing crime. Noyes v. Hall, 62 N.

H. 694; Smalley v. Anderson, 2 T. B. Mon.

[Ky.] 66, 15 Am. Dec. 121; Linney v. Maton.

13 Tex. 449; Underhill v. Welton, 32 Vt. 40;

Walton v. Singleton. 7 Serg. & R. [Pa] 451,

10 Am. Dec. 472; Kiewin y. Bauman, 53 Wis.

244; Patterson v. Wilkinson, 55 Me. 42, 92

Am. Dec. 568; Kelley v. Flaherty, 16 R. I.

234, 27 Am. St. Rep, 739; Mooney v. Bennett.

44 App. Div. IN. Y.] 423; Browning v. Powers

[Mo.] 38 S. W. 943. It is a charge of un

chastity or adultery to say that a woman

has slept with a man not her husband, or

was in bed with him. Barnett v. Ward, 36

Ohio St. 107, 38 Am. Rep. 561.

it is actionable per se (where fornication

and adultery are crimes) to say of another

man, "You got to bed with Sarah M.;" or to

say. “He is such a. whoring fellow that it is

with dimculty he can keep a girl about the

house, being continually riding them:" or to

say, “He has committed fornication," al

though he is a. married man. “'alton v.

Singleton, 7 Serg. & R. [Pal 451, 10 Am.

Dec. 472. See, also, as to whether particular

words impute unchastlty or adultery to a

woman, or fornication or adultery to a man

(Radke v. Kolbe, 79 Minn. 440: Mooney v.

Bennett, 44 App. Div. [N. Y.] 423: Lovejoy

v. Whitcomh. 174 Mass. 585), and to say of

an unmarried girl that she "has been to

swear oft a young one," is an imputation of

fornication (Patterson v. W'ilkinson, 55 Me.

42, 92 Am. Dec. 568). But to call a woman
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(§ 2) D. Words injuring in business or occupation—Defamatory words

falsely spoken or written of one, which prejudice him in his business, are action

able per se;'[2 so also of words reflecting on the character or qualifications of a

professional man," and this applies to words aspersing a public officer in the con

duct of his office.“

a "bitch" or "slut" does not impute adui-i which makes it the subject of an action,

tcry or prostitution, and is not actionable

per se. K v. H , 20 “’is. 239, 91

Am. Dec. 397; Robertson v. Edelstein, 104

Wis. 440; Roby v. Murphy, 27 Ill. App. 894.

It is not actionable as imputing unchas

tity to say of a woman "She is a. damned

slut, she is a. damned bitch, she is a. damned

sow, and those who know her know that

she is no account." Peters v. Garth, 20 Ky.

L. R. 1934, 50 S. W. 682. See, also, Craig v.

Pyies, 18 Ky. L. R. 1043, 89 S. W. 33. But

it has been held that unchastity is imputed

by speaking of a. woman as a certain man's

“old slut." Kennenberg v. Neff, 74 Conn. 62.

Nor is it actionable to lmpute to a woman

desire for or solicitation of sexual intercourse

with a man not her husband. To charge a.

married woman with seating herself on the

lap of a man not her husband, and insisting

upon his having intercourse with her, are

not actionable, as they merely show her de

sire to commit adultery. K v. H ,

20 Wis. 23!). 91 Am. Dec. 397.

'It is not actionable to impute to a. person

the commission of sodomy or bestiality,

when such an act is not punishable as a

crime. Coburn v. Harwood. Minor [Ala] 93,

12 Am. Dec. 37; Davis v. Brown, 27 Ohio St.

326; Melvin v. Weiant, 36 Ohio St. 184, 38

.-\m. Rep. 572.

But in Iowa. where it is held actionable

per se to charge a woman with unchastity,

whether unchastity is a crime or not, a.

charge of sodomy or bestiality against a

woman is held a charge of unchastity with

in the rule. Haynes v. Ritchey. 30 Iowa. '76.

6 Am. Rep. 642; Cleveland v. Detweiler, 18

iowa1 299. The same would perhaps be

held in Ohio.

Words imputlng disease: It is well settled

that it is actionable per se to falsely and

maliciously utter words imputing to another

a contagious disease of so loathsome a. char

acter that it would cause him to be excluded

from society,—such as leprosy, the plague,

and venereal diseases. Pollock, Torts

(Webb's Ed.) 299; Carslake v. Mapledoram,

2 Term R. 473, Bigelow's Lead. Gas. 84:

Bloodworth v. Gray, 7 Man. & G. 334; “Joan

nes" v. Burt, 6 Allen [Mass] 236. 83 Am. Dec.

625; Golderman v. Stearns, 7 Gray [Mass]

181, Chase’s Gas. 116; Watson v. McCarthy,

2 Ga_ 57, 46 Am. Dec. 380; Kauch'er v. Blinn,

29 Ohio St, 62. 23 Am. Rep. 727, Paige's Gas.

366. This rule applies, however, to such

contagious diseases only as are of a loath

some character, like those above enumer

ated. It does not apply to smallpox, scarlet

fever, diphtheria, and the like, or to insan

ity. “Joanne-s” v. Burt, 6 Alien [Mass] 236,

83 Am. Dec. 625.

The words must impute that the person

has the disease, not merely that he had it

at some time in the past. “Charging anoth

er with having had a. contagious disorder is

not actionable: for unless the words impure

a continuance of the disorder at the time of

speaking them, the gist of the action rails:

for such a. charge cannot produce the effect

namely, his being avoided by society."

Carslake v, Mapledoram, 2 Term R. 473,

Bigelow's Lead. Gas, 84. And see Pike v.

Van Wormer, 5 How. Pr. [N. Y.] 171.

71. Williams v. Fuller [Neb.] 94 N. W.

118. An article ridiculing the published lit

erary opinions of a college professor is not

libelous per se. Triggs v. Sun P. & P. C0.,

91 App. Div. [N. Y.] 259.

72. Plaintiff. a contractor, was charged

with not paying his bills and that he would

put in interior grades of material. Cooley

v. Galyon, 109 Tenn. 1, 60 L. R. A. 139. De

fendant said of plaintiff, a miller, that “He

just beat me out of $1100 in three months."

Fred v. 'l‘raylorI 24 Ky. L. R. 1906. 72 S. W.

768. Merchants charged with neglecting

and refusing to pay debts when due, Salo

mon v. Armour & Co., 123 Fed. 342. A writ

ten communication chargingra merchant

with "cutting" prices, nothing appearing

that he is bound, by contract or otherwise,

not to do so. is not libelous per se. Willis

v. Eclipse Mfg. Co., 81 App. Div. [N. Y.)

591. An order published by a railroad com

pany in language temperate and decorous

that an employs, without naming him, has

been dismissed from its service, in the ab

sence of extrinsic evidence of malice, is not

actionable. Brown v. Norfolk & W. R. Co..

100 Va. 619, 60 L. R. A. 472. To publish of

a business firm that “the opinion is ex

pressed that a local bank has been secured"

imputes a. want of credit or responsibility,

which necessarily and presumptively causes

pecuniary loss, and is therefore actionable

per se (Minter v. Bradstreet Co., 174 Mo.

444), but a publication which has the effect

merely of disparaging a tradesman's goods

is not actionable without an allegation of

special damage (Holmes v. Clisby. 118 Ga.

820; McLoughlin v. American Circular Loom

Co. [0. C. A.] 125 Fed. 203). Railroad clear

ance card “Cause for leaving service, unsat

isfactory service. Conduct good" is not libel

ous per se. Ill. Cent. R. Co. v. Ely [Miss]

35 So. 873.

73. To say of a physician that he is "a

jackass in the guise of a doctor" and a. sav—

age unworthy to retain his diploma is ac

tionable, Bornmann v. Star Co., 174 N. Y.

212. So also to say that he is a "quack."

Filmergreen v. Horn, 115 Wis. 385. To pub

lish of magnetic healers that they are "mis

erable charlatans" is not actionable, the

plaintiffs failing to show the rationale of the

business of magnetic healing. Weltmer v.

Bishop. 171 Mo. 110. Statements embodied in

a written challenge to a minister‘s right to

sit at a general conference, that he “has

rendered himself unworthy of membership

in the convention" and that he “is unwor

thy of a. seat in this convention on moral

grounds" are libelous per se (Cranflil v.

Hayden [Tex. Civ. App.] 75 B. W. 573), but

the law of libel is not designed to shield

one in the practice of an illegal business.

Magnetic healing. VVeltmer v. Bishop. 171

M0. 110.
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74. Kilgour v. Evening Star Newspaper

Co., 96 Md. 16; Jarman v. Rea. 137 Cal. 339,

70 Pac. 216; Herringer v. lngberg [Minn.]

97 N. W. 460. “"ords imputing a want of

integrity in any one holding an office of

confidence or trust. whether an office of

profit or not. are actionable per se (Jarman

v. Rea. 137 Cal. 339, 70 Pac. 216). but as

against a public officer they must impute to

him some incapacity or lack of due qualifi

cation to fill the position or some positive

past misconduct which will injuriously af

fect him in it. Prosecuting attorney de

clining to prosecute for death of baby de

nounced as "outrage" (Kilgour v. Evening

Star Newspaper Co., 96 Md. 16), and where

the neglect imputed is in relation to a mat

ter wholly outside his duties as such officer.

Announcement by prosecuting attorney that

he would refuse to recommend payment for

an autopsy (Id.; Dawson v. Baxter, 131 N.

C. 65), or where there is no allegation that

plaintiff held an office at the time of publi

cation, or that the language referred to him

in his official capacity, it can only be con

sidered as a publication concerning a pri

vate individual (Hanna v. Singer, 97 Me.

128).

NOTE.

\Vords prejudiclng another in his oflice.

business or calling: Defamatory words are

actionable per so if they convey a charge of

unfitness. dishonesty. or incompetence in an

office. profession. or trade; or “in short.

where they manifestly tend to prejudice a

man in his calling." Pollock. Torts (XVebb's

Ed.) 288; Lumby v. Allday, 1 Tyrw. 217, Big

elow's Gas. 13. Bigelow’s Lead. Cas. Si;

Seaman v. Bigg. Cro. Car. 480; Onslow v.

Horne, 3 Wils. 177, 186; Gribble v. Pioneer

Press Co., 34 Minn. 342; Mains v. Whiting, 87

Mich. 172. Paige‘s Cas. 368; McMillan v.

Birch. 1 Bin. [Pa.] 178; Wilson v. Cottman.

65 Md. 190; Burtch v. Nickerson, 17 Johns

[N. Y.] 217, 8 Am. Dec. 390; Cruikshank v.

Gordon, 118 N. Y. 178; Camp v. Martin, 23

Conn. 86; Knig-‘t v. Blackford, 3 Mackey

ID. C.] 177, 51 Am. Rep. 772; Hayner v.

Cowden, 27 Ohio St. 292. 22 Am. Rep. 303;

Spiering v. Andrae. 45 Wis. 330, 30 Am. Rep.

744; Morasse v. Brochu. 151 Mass. 567, 21

Am. St. Rep. 474; Lovejoy v. Whitcoml), 174

Mass. 586; Swan v. Thompson, 124 Cal. 193.

56 Pac. 878; Ivey v. Pioneer S. & L. Co., 113

Ala. 349. In the application of this rule, it

makes no difference what the nature of the

employment is. provided it is lawful, or

whether the conduct imputed is such as in

itself the law will blame or not, provided

it is inconsistent with the due fulfillment

of what the party, in virtue of his employ

ment or office, has undertaken. Pollock.

'l‘orts (Webb's Ed.) 303.

An action will lie, it seems. for defama

tory words spoken concerning another in

’his office or profession, where the office or

profession is in point of law wholly or to

some extent honorary, as well as where it

carries with it the legal right to temporal

profit (Pollock, Torts [Webb's Ed.] 303; Ons

low v. Horne, 3 \Vils. 177; Aston v. Bla

grave, 1 Strange, 617); but with this quali

fication, namely, that where there is no

profit in fact. an oral charge of unfitness is

not actionable per se unless, if true. it would

he a ground for removal (Pollock, Torts

'iWebb’s Ed.] 303; Alexander v. Jenkins

.[1892] 1 Q. B. 797).

Illustrations: It has been held actionable

per se to say of a lawyer that he is a cheat

(Rush v. Cavenaugh, 2 Pa_ 187). or a shyster

(Gribble v. Pioneer Press Co., 34 Minn. 342):

that he is “the dirty sewer through which

all the slums of this embezzlement have

flowed" (Mains v. \Vhiting, 87 Mich. 172,

Paige's Cas. 368), or to impute to him dis

honesty, or disloyalty to his clients, or gen

eral incompetency in his profession (Peard

v. Jones. C'ro. Car. 382; Chipman v. Cook. 2

Tyler [Vt.] 456; Garr v. Selden, 6 Barb. [N.

Y.] 416).

It has been held not to be actionable, with

out showing special damage. to impute to a

lawyer ignorance or want of skill in a par

ticular case only. and not in general. Foot

v. Brown, 8 Johns. [N. Y.] 50. But this view

is not sound. Secor v. Harris. 18 Barb. [N.

Y.] 425, Chase's Gas. 119. And it is action

able per se to say of a physician or surgeon

that he is a quack (White v. Carroll, 42 N.

Y. 161, 1 Am. Rep. 503); that “he is no good.

only a butcher; I would not have him for a

dog" (Cruikshank v. Gordon. 118 N. Y. 178);

or that he has killed patients, or otherwise

charge him with ignorance, misconduct. neg—

ligence. or any unfitness in the practice of

his profession (Martyn v. Burlings, ,Cro.

Eliz. 589; Tutty v. Alewin, 11 Mod. 221;

Foster v. Scripps, 39 Mich. 376 : Secor v.

Harris. 18 Barb. [N. Y.] 425, Chase‘s Gas.

119; Carroll v. White. 33 Barb. [N. Y.] 615;

“"hite v. Carroll. 42 N. Y. 161, 1 Am. Rep.

503; Sumner v. Utley, 7 Conn. 257; Morasse

v. Brochu. 151 Mass. 567. 21 Am. St. Rep.

474; Crane v. Darling. 71 Vt. 295). And see

Krug v. Pitass, 162 N. Y. 154. 76 Am. St.

Rep. 317. Some courts have held that it is

not actionable per se to charge a physician

with ignorance or malpractice in a particu

lar case. only. and not generally. Rodgers

v. Kline, 56 Miss. 808, 31 Am. Rep. 389. And

see Camp v. Martin. 23 Conn. 86. But the

better opinion is to the contrary. Secor v.

Harris. 18 Barb. (N. Y.) 425, Chase's Cas.

119; Sumner v, Utley. 7 Conn. 257; Johnson

v. Robertson. 8 Port. (Ala.) 486; 'i‘utty v.

Alewin, 11 Mod. 221. Thus it is actionable

per se to say of a physician in regard to his

treatment of children not over three years

of age. "He killed my children: he gave

them tea-spoonful d0ses of caiomcl; and it

killed them: they died the same day" (Se—

cor v. Harris. supra. And see Johnson v.

Robertson. supra); to say of a minister, or

priest in connection with his office or call

ing, that he is a drunkard, or of immoral

habits. or to otherwise impute to him mis

conduct or unfitness in his calling (Gnllwey

v. Marshall, 9 Exch. 294: McMillan v. Birch,

1 Bin. [Pa] 1.78. 2 Am. Dec. 426: I-layner v.

Cowden. 27 Ohio St. 292. 22 Am. Rep. 303;

Chaddock v. Briggs, 13 Mass. 248. 7 Am. Dec.

137; Helistern v. Katzer. 103 TVis. 391; to say

such words of a school teacher (Bray v. Cal

iihan. 155 Mo. 43; Darling v. Clement. 69 Vt.

292; Bodwell v. Osgood. 3 Pick. [Mass] 379,

15 Am. Dec. 228); to impute to cashiers.

clerks. bookkeepers, and the like, incompe

tency, unfitness, or dishonesty in relation to

their employment (Fowles v. Bowen. 30 N.

Y. 20; “’iison v. Cottman, 65 Md. 19m; to

charge a domestic servant as Such with im

moral conduct. or dishonesty. etc. (Pollock

on Torts [\Vebb's Ed.] 302; Seaman y. Bigg.

Cro. Car. 480): to say of a game keeper that

he traps game. etc. (Foulger v. Newcomb. L.

R. 2 Exch. 327).

It is actionable per se to say of a minister
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that wherever he has previously exercised

ministerial functions, he has had trouble with

women, and that in one instance the trouble

was such that his wife threatened to leave

him (Ritchie v. \Viddemer. 59 N. J. Law,

290.

It is actionable per se to say of a trader

or mechanic who sells goods or does work on

credit. that he keeps false books, or to other

wise impute to him dishonesty or fraud in

his business. Burtch v. Nickerson. 17 Johns.

[N. Y.] 217, 8 Am. Dec. 390; Fowles v. Bowen,

30 N. Y. 20; Hoyle v. Young, 1 \Vash. [Va.]

150, 1 Am. Dec. 446. And it is actionable

per se to say of a merchant or tradesman

who purchases on credit. that he is a bank

rupt. and unable to pay his debts, or that he

does not pay his debts. or to in anyway

charge him with insolvency, or with dis

honesty or other misconduct in connection

with his business. Read v. Hudson, Raym.

610; Lewis v. Hawley, 2 Day [Conn.] 495,

2 Am. Dec. 121; Freisinger v. Moore. 65 N. J.

Law, 286; Sewall v. Catlin, 3 Wend. [N. Y.]

391; Darling v. Clement, 69 Vt. 292; Davis v.

Rufl, Cheves [S. C.] 17, 34 Am. Dec. 584; Me

Intyre v. Weinert. 195 Pa. 52.

It is actionable per se to say of a farm

er, that he is not able to pay his debts, that

he owes more than he is worth. and that

those whom he owes had better push him or

they will lose. Phillips v. Hoet’er, 1 Pa. 62.

44 Am. Dec. 111; Dobson v. Thornistone, 3

Mod. 112.

To say of a. drover. whose business it is

to buy cattle, drive them to market. and sell

them. that he is bankrupt, is actionable per

se. Lewis v. Hawley, 2 Day [Conn.] 495. 2

Am. Dec. 121.

And it is actionable per se to say of an

innkeeper “Deal not with S., for he is broke.

and there is neither entertainment for man

or horse." Southam v. Allen, 3 Salk. 326.

But merely to say of a merchant that he

has executed a. chattel mortgage is not ac

tionable per se. Newbold v. Bradstreet, 57

Md. 38. 40 Am. Rep. 426. And see Dun v.

“’eintraub. 111 Ga. 416, "As regards the rep

utation of traders the law has taken a

broader view than elsewhere. To impute

insolvency to a. tradesman. in any form

whatever, is actionable." Pollock. Torts

(W’ebb‘s Ed.) 303. And it is actionable to

speak defamatory words concerning a person

engaged in conducting a school or other edu

cational institution, which tend to preju

dice him in his business. It is actionable

per se to impute to one engaged in keeping

and teaching boys, intemperance and failure

to keep boys from stealing. Darling v.

Clement. 69 Vt. 292. See. also, St. James

Military Academy v. Gaiser. 125 Mo. 517, 46

Am, St. Rep. 502; Price v. Conway, 134 Pa.

340, 19 Am. St. Rep. 704.

It is actionable per se to speak concern

ing a person holding a public office. and in

relation to his office. false and defamatory

words which convey a charge of unfitness.

dishonesty. or incompetence therein. “It

may be laid down as the settled rule, that

slanderous words spoken of a person in an

office of profit. and relating to him in such

nfl‘ice, importing a charge of unfltness. either

in respect of morals or capacity. for the du

ties of such office. or a want of integrity, or

corruption therein. are actionable per se.”

Cove v. Biethen. 21 Minn. 80. 18 Am. Rep.

380: Heller v. Duff, 62 N. J. Law. 101: O’Brien

v. Times Pub. Co.. 21 R. I. 256. Thus it is

actionable per se to call a Justice of the

peace “a damned fool of a justice" (Spier

ing v. Andrae, 45 “'is. 330. 30 Am. Rep. 744);

or to say of a justice of the peace who has

decided a case tried before him, “He per

jurcd himself in deciding the suit against

me. contrary to all law and evidence; it is

the damnedcst erroneous decision I ever saw

any justice give; it was a damned outrage,

and was done for spite (Gove v. BlQiilCil,

21 Minn. 80. 18 Am. Rep. 380). The rule ap

plies, of course. to executive and legislative,

as well as judicial officers. It is actionable

per se to say of a sheriff that he has used

his ofiicial position to protect a disorderly

house. Heller v. Duff, 62 N. J. Law, 101.

It is actionable per se to falsely charge

a policeman with being drunk at roll-call or

on duty. O'Brien v. Times Pub. Co., 21 R.

I. 256.

Limitations of this rule: 'I‘o render words

spoken of a man actionable per se on this

ground, “they must be spoken of him in

relation to or in the way of a position which

he holds, or a. business he carries on. at

the time of speaking." Pollock. Torts

(Webb's Ed.) 301, 302. See Forward v.

Adams. 7 \Vend. [N. Y'.] 204, Chase's Cas.

116. Unless they relate to his business, or

office. they are not actionable without proof

of special damage. unless on the ground that

they impute a crime. Doyley v. Roberts. 3

Bing. N. C. 835; Miller v. David, L. R. 9 C. P.

118; Brayne v. Cooper, 5 Mees. & IV. 249;

Ayre v. Craven. 2 Adol. & 2; Van Tassel

v. Capron, 1 Denio [N. Y.] 250, 43 Am. Dec.

66?; Forward v. Adams. 7 “'end. [N. Y.) 204,

Chase's Gas. 116; Ireland v. McGarvish, 1

Sandf'. [N. Y.] 155, Chase's Cas. 118; Divens

v. Meredith, 147 Ind. 693; Buck v. Hersey._ 31

Me. 558; Redway v. Gray, 31 Vt. 292. Thus

while it is actionable per se to charge a law

yer with cheating his clients. or with being

a shyster. or with general incompetency in

his profession. it is not actionable per

se to charge him with cheating other

persons than clients on occasions uncon

nected with his business. where the charge

does not amount to an imputation of a

crime. as to say of an attorney that he

has defrauded his creditors, and has been

whipped off a race-course (Doyley v. Rob

erts, 3 Bing. N. C. 835). And it is not ac

tionable to impute incontinence or other

misconduct to a physician, unless in connec-'

tion with his profession, where the charge

does not impute a crime. Ayre v. Craven. 2

Adol. & E. 2; Dlvens v. Meredith. 147 Ind.

693 (where it was held not to be actionable

per se to call a physician a “white capper").

To say of the keeper of a house of public

entertainment. “He is a dangerous man";

"He is a desperate man"; "I am afraid to

go in his house alone"; “I am afraid of my

life,"—was held not to be actionable per so

as affecting his business, on the ground that

the words did not relate to his business. or

charge any delinquency therein. ircland v.

McGarvish, 1 Sandf. [N. Y.] 155. Chase's Gas.

118.

Words spoken of a public officer, but not

having any relation to his office. and not

amounting to a charge of crime. are not no

tionable per se. but are on the some foot

ing as words spoken of any private citizen.

Van Tassel v. Capron, 1 Denio [N. Y.] 250,

43 Am. Dec. 667.

In Sillars v. Collier. 151 Mass. 50, it was

held not to be actionable per se to say of

a member of the legislature. after referring
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(§ 2) E'. Disparagement of property or title—A bona fide claim of title to

plaintifi’s property is not actionable."

§ 3. Malice.—Malice, express or implied, is an essential ingredient of libel ;"

but where words imputing a crime and actionable in themselves are published

or spoken, the law presumes malice and implies that the plaintiif has received

some damage. In such cases express malice need not be shown." The defend

ant, however, may show that the circumstances attending the utterance were such

that'malice is not to be implied therefrom and that they were not spoken with

malice." Malice arises as well from reckless publications as from those inspired

by personal ill will,“ and if there is a reasonable and natural inference that plain

tiff was referred to by the actionable words, then the defendant is liable.” Ex

press malice, entitling plaintifi to exemplary damages, must be proved; it is never

implied; but it may be proved directly

to a change of position, “Sometimes the

change of heart comes from the pocket."

Thus it has been held not to be actionable,

in the absence of an allegation of special

damages, to call a magistrate a “damned

blackieg." or “damned rogue," etc., and

charge him with being in a. “combined com

pany to cheat strangers," where no official

misconduct or neglect of duty is imputed to

him. Van Tassel v. Capron, 1 Denio [N. Y.]

250, 43 Am. Dec. 667; Oakley v. Farrington,

1 Johns. 0213. [N. Y.] 129, 1 Am. Dec. 107.

Speaking of a magistrate as "Squire," in

using opprobrious words concerning him. is

mere descriptio personae, and does not im

port that the words were spoken of him in

respect of his office. Van Tassel v. Capron,

supra.

it follows from what has been said above

that words spoken of a person in relation

to a profession or business which he has

ceased to practice or carry on at the time

the Words are spoken, or of a person in re

lation to an oiflce which he has ceased to

hold. since they are not spoken of him in

relation to his oflica, profession or business,

are not within the rule allowing an action

without proof of special damage. Bellamy

v. Burch, 16 Mecs. & W. 590; Forward v.

Adams. 7 Wend. [N. Y.] 204, Chase's Gas.

116. “The ground of action in these cases is

that the party is disgraced or injured in his

profession or trade, or exposed to the hazard

of losing his oflice, in consequence of the

slanderous words. not that his general rep

utation and standing in the community are

attected by them. It will be recoilected

that the words spoken in this class of cases

are not actionable of themselves, but that

they become so in consequence of the spe

cial character of the party of whom they are

spoken. The fact of his sustaining that spe

cial character, therefore, lies at the very

foundation of the action." Forward v.

Adams, supra.

It is also necessary that the words shall

“either amount to a direct charge of incom

petence or unfitness, or impute something so

inconsistent with competence or fitness that,

if believed, it would tend to the loss of the

party’s employment or business." Pollock,

Torts (Webb‘s Ed.) 302; Lumby v. Allday,

1 Tyrw. 217. Bigelow's Gas. 131, Bigelow‘s

Lend. Gas. 87.

The rule rendering actionable per as de

famatory words concerning a person in his

trade or business does not apply to words re

or indirectly,"1 and is rebutted by facts

lating merely to the quality of articles made,

produced. or' furnished by a person. These

he impiiedly submits to criticism. Dooiing

v. Budget Pub. Co., 144 Mass. 258, 59 Am.

Rep. 83. .

“'ords tending to dininherlt: There is an

old case in which it was held actionable

per se to call a prospective heir a. bastard,

because the charge if true would disin

herit him (Humphreys v. Strutfield, 1 Rolls

Abr. 39, pl. 5, Cro. Gas. 469); but it is doubt

ful if this was the law even in England.

See Nelson v. Stafl, Cro. J'ac. 422, 1 Vin. 896,

pl. 18. 2 Vent. 26, 28. It is not so in this

country. Hoar v. Ward, 47 Vt. 657.

75. Patent right. Squires v. Wason Mfg.

Co., 182 Mass. 137. It is error to mulct a de

fendant in damages for having placed Of

record a title which he had acquired to cer

tain property, even though it may thereafter

in a proper proceeding be determined that

plaintiff's title is paramount. Handlin v.

Dodt, 110 La. 936.

76. State Mut. Life & Annuity Ass'n v.

Baldwin, 116 Ga. 865.

77. Donahue v, Star Pub. Co. [Del.] 55

Atl. 337; Crane v. Bennett. 77 App. Div. [N.

Y.] 102; Brandt v. Morning Journal Ass’n. 81

App. Div. [N. Y.] 183; Whiting v. Carpenter

[Neb.] 93 N. W. 926. Calling plaintiff a

blackmailer. Palmer v. Mahin, 120 Fed. 737.

Calling plaintiff a thief. Hamlin v. Fautl

[Wis] 95 N. W. 955; Schofleid v. Baldwin,

102 Ill. App. 660. The Pa. act of Apr. 11, 1901

(P. L. 74) did not change the common law

rule that if an article is libelous per se

and is false as to plaintiff. malice arises.

Clark v. North American Co., 203 Pa. 346.

78. Schofield v. Baldwin, 102 Ill. App. 560.

Source of information may be shown. Con

ner v. Standard Pub. Co., 183 Mass. 474.

79. Crane v. Bennett, 77 App. Div. [N. Y.]

102; Clark v. North American Co., 203 Pa.

3-16; Turner v. Hearst, 137 Cal. 232, 70 Pac.

18.

80. As where the libel describes plaintiff

by his residence, occupation, official position

and surname. but gives him a wrong Chris—

tian name. Clark v. North American Co., 203

Pa. 346.

81. Donahoo v. Star Pub. Co. [Del.] 55

Atl. 337: Minter v. Bradstreet Co., 174 M0.

444; Cranflll v. Hayden ['i‘ex. Civ. App.] 75

S. W. 573. Showing that publisher knew the

statement to be false when he made it.

Cranflll v. Hayden [Tern Civ. App] 75 S. W.

573. Repetitions of a slander. Davis v. Star~
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tending to show the truth of the statement published and defendant’s belief

therein.32

§ 4. Privilege and privileged communications—Privileged communications

are classified as either absolute or qualified. In the former is embraced any mat

ter which is pertinent to the issues in a judicial proceeding,83 even though it be

concerning a stranger to the record or proceeding in question,“ and whether the

alleged defamatory matter is pertinent is a question of law for the court to de

termine.“

In the latter class are embraced all official communications made by an 0th

cer in the discharge of a public duty." Likewise any communication, made bona

fide and in an honest belief, about a matter in which (1) the speaker or writer

has an interest or duty; (2) the bearer or addressee has a. corresponding interest

or duty; and (3) which is made in the protection of that interest or in the per

formance of that duty." It is not necessary that the duty which affords the

privilege be a legal duty or one of perfect obligation. It is sufficient if the words

were spoken in the performance of a moral or social duty of imperfect obligation

if defendant honestly believed that he owed it to plaintiff."

rett [Mo.] 55 Atl. 516. Where defendant had

plaintiff black-listed by the Plumbers’ As

sociation as for "unjustly failing to meet

his obligations" when the difference between

them was whether plaintiff legally owed a

certain account, it was held that express

malice might be inferred. Trapp v. Du Bois.

76 App. Div. [N. Y.] 314. An instruction that

if the jury believed that the article in ques

tion was libelous and false and untrue the

law inferred malice to sustain the action was

held to be a. correct statement of legal mal

ice. Fish v. St. Louis County Print. & Pub.

Co. [140. App.] 74 S. W. 641.

82. Donahoe v. Star Pub. Co. [Del.] 55 Atl.

337; Minter v. Bradstreet Co., 174 Mo. 444:

Cranfill v. Hayden [Tex. Civ. App.] 75 S. W.

573.

83. Contents of a pleading. Crockett v.

McLanahan, 109 Tenn. 517. References to

plaintiff in an application to perpetuate tes

timony held to be immaterial and irrelevant

to the issues and therefore without the pale

of privilege. King v. McKissick, 126 Fed.

215. Answers by a. witness. When asked

if plaintiff was a “reliable” contractor wit

ness replied that he did not pay his bills

and would put in a grade of material infe

rior to that called for in specifications. Held

responsive to question of counsel. Cooley v.

Galyon. 109 Tenn. 1. 60 L. R. A. 139. On the

appearance of plaintiff after arrest for false

pretenses. defendant. an attorney for the

complaining witness, told him he would have

to settle or "go up the road." The conver

sation was held outside the justice office near

the front thereof. Held privileged. Craig v.

Burris [Del.] 55 At]. 353. Letters written

to an attorney by one seeking to set himself

right in a business transaction and to avoid

anticipated litigation. Coffee v. Smith, 109

La. 410.

84. Cooley v. Galyon. 109 Tenn. 1. 60 L.

R. A. 139; Crockett v. McLanahan. 109 Tenn.

517.

85. Crockett v. McLanahan. 109 Tenn. 517.

80. The report of a committee of aldermen,

appointed to investigate a. dramshop. on the

complaint of citizens. is in the discharge

of official duty. and therefore privileged.

Weber v. Lane. 99 Mo. App. 69. A finding by

Curr. Law. Vol. 2—46.

a. board of health is not privileged where

it goes beyond their official duty. Charging

negligence on the part of other physicians.

Mauk v. Brundage, 68 Ohio St. 89.

87. Harrison v. Garrett, 132 N. C. 172.

Cases of privileged communications to or by

members of a family in view of the proposed

marriage of a member thereof. McBride v.

Ledoux [La.] 35 So. 615; Leonard v. Whet

stone [Ind. App.] 68 N. E. 197. An answer

by a. husband to a. question addressed to his

wife. if it do not go beyond the question

or occasion. Mlddleby v. Eflier [C. C. A.] 118

Fed. 261. The publication by a. railroad com

pany of an order that an employe had been

dismissed from its service “for intimating

that an ofilcer of the company had cast re

flections upon the ancestry of another ofl‘i

cer." Brown v. Norfolk & W. R. Co.. 100 Va.

619, 60 L. R. A. 472. So also an order by a

railroad company to its conductors that a

discharged employe failed to surrender cer

tain tickets. Central of Georgia R. Co. v.

Sheftall. 118 Ga. 865. Where defendant in

answer to a. letter from a third person con

cerning an article patented by plaintiff. an

swered that it owned the right to manufac

ture and sell the article and there was rea

sonable ground for its officers to believe they

did so own said rights the statement

was privileged so that no action would

lie for preventing a sale. Squires v. Wa

son Mfg. Co.. 182 Mass. 137. Whether a

publication disparaging a tradesman’s goods

was made by a rival with the sole pur

pose of protecting himself is a question

of intention. and this question is for the

jury. Holmes v. Clisby. 118 Ga. 820. A let

ter written by defendant railroad company

to a. newspaper and by it published. stating

that plaintiff represented himself as an ad

vertising agent of the company, whereas he

had no connection whatever with the com

pany, is not privileged. St. Louis S. W. R.

Co. v. MeArthur [Tex. Civ. App.] 72 S. W.

76. The doctrine of privilege does not afford

shelter to one who makes slanderous state

ments to others as well as public officers. it

appearing- the statements were made to the

fli’lr'ers at a casual meeting. Bigner V.

Hodges [Miss] 33 So. 980.
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Newspaper reports of proceedings in court are conditionally privileged, as are

fair criticisms thereof, if proceeding from good motives and founded on fair state

ments of fact.89

by libel.

Another instance of qualified privilege is the right to answer libel

This is analogous to the right of self defense. The resistance may be

carried to a successful termination, but the means used must be reasonable and

without malice.“o
While the conduct of public officials and candidates for public

office is open to criticism, no privilege attaches to the unjust imputation of criminal

ofienses or of bad motives for public conduct on their part."

Whether or not a communication falls within the class denominated “quali

fiedly or conditionally privileged” depends on whether it was made without ex

press malice and in good faith.”

Where defamatory matter is libelous per se, privilege is a defense to he pleaded

and proved, and upon the defense rests the burden of showing that the publica

tion was privileged.“

§ 5. Publication.—To repeat or publish a slanderous statement is to indorse

it as genuine ;“ but the mere sending of a letter through the mail is not a publi

cation,“ though publication may be made by dictating it to a stenographer,“ and

88. Hudnell v. 133

N. C. 169.

80. Conner v. Standard Pub. Co.. 183 Mass.

474. But this does not permit the publisher

to prejudge a case, or misstnte it. or hold

up to scorn or ridicule a party pursuing his

legal remedies in court. Brown v. Provi

dence Telegram Pub. Co. [R. 1.] 54 At]. 1061;

Moore v. Dispatch Print. Co.. 87 Minn. 450.

Nor does it include a. publication which is

not confined to the contents of a divorce

petition naming plaintiff as co-respondent.

but the greater part of which consists of

sensational gossip (Stuart v. Press Pub. Co..

83 App. Div. [N. Y.] 467. and where a publica

tion purports to be a report of court pro

ceedings and is as to most of its facts true.

but contains comments. inferences and in—

sinuations directly tending to excite ridicule

and depreciation of plaintiff‘s character and

its whole tone shows that it was intended

primarily to injure him it is libelous (Brown

v. Providence Telegram Pub. Co. [R. 1.] 64

Ati. 1061). A statement that a prosecution

was nolle pressed is not unfair though the

fact was that the grand Jury found no bill.

Conner v. Standard Pub. Co.. 183 Mass. 474.

The privilege attaching to a. proper criti

cism of a. public officer by a. newspaper may

be lost by the manner of the publication;

the evidence of malice may be intrinsic. from

the style and tone of the article. Com. v.

Scouton, 20 Pa. Super. Ct. 503. W'hether the

privilege afforded by the N. Y.. Code Civ.

Proc. §§ 1907. 1908. to newspaper reports of

judicial proceedings extends as well to plead

ings or papers filed in a proceeding as to

the actual proceedings in open court dis

cussed. Stuart v. Press Pub. Co.. 83 App.

Div. [N. Y.] 467.

00. Fish v. St. Louis County Print. & Pub.

Co. [Mo. App] 74 S. W. 641: Shepherd v.

Beer, 96 Md. 152. But more irritating publi

cations by plaintiff are no justification. and it

is no defense to the publisher of a newspaper

to show that the article complained of was

prepared by another person in answer to an

attack on him by plaintiff. Hess v. Gansz.

90 Mo. App. 439. Where there is a mutual

exchange of opprobrious epithets, or vitupcr

ation and abuse on both sides, an action in

Eureka. Lumber Co.. damages for slander will not lie. Bloom v.

Crescioni. 109 La. 667.

01. Bee Pub. Co. v. Shields [Neb.] 94 N.

W. 1029. Publications of falsehoods concern

ing officers. and candidates for ofilce are

never privileged. Donnhoe v. Star Pub. Co.

[Del.] 55 Ati. 337; Jarman v. Rea. 137 Cal.

389. 70 Fee. 216. A distinction is taken be

tween publications relating to public and

private persons as to whether they are libel

ous. A citizen has the right to comment

fairly and with an honest purpose on the

conduct of public ofiicers. Herringer v. Ing

herg [Minn.] 97 N. \V. 460.

02. St. Louis S. W. R. Co. v. McArthur

[Tex. Civ. App.] 72 S. W. 76: Brown v. Nor

folk & W. R. Co.. 100 Va. 619, 60 L. R. A.

472: Minter v. Bradstreet Co.. 174 Mo. 444.

A libelous statement made on an occasion

not absolutely privileged is presumed by

law to be false and to have been made me

liciously. In such case the burden is on the

publisher to show the truth of the state

ment and upon his failure to do so the pre

sumption becomes conclusive. Cranflll v.

Hayden [Tex Civ. App-l 75 S. 11'. 573.

Where however the occasion is such as to

impose upon the publisher an apparent duty

to speak. the presumption of malice is re

moved. and it will be assumed the publica

tion was prompted by a sense of duty and

not malice. In such case the burden is on

the plaintiff to show malice. 1d.: Brown v.

Norfolk & W. R. Co., 100 Va. 619, 60 L. R. A.

472; Harrison v. Garrett, 132 N. C. 172. A

communication warning against the intent

of plaintiff to steal defendant’s property can

only be Justified by circumstances which

would induce a reasonable man to believe

his property in danger. Browning v. Com.

[Ky.] 76 S. W. 19.

03. Newspaper articles. Stuart v. Press

Pub. Co.. 83 App. Div. [N. Y.] 467. So also

where a. railroad company. having charged

that one who represented himself an adver

tising agent of the company was a. swindler.

claimed the publication was privileged. St.

Louis S. W. R. Co. v. McArthur [Tex. Civ.

App.) 72 S. W. 76.

M. Bee Pub. Co. v. Shields [Neb.] 94 N. W.

1029.
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where the sender so addresses a. libelous letter that in ordinary course it will reach

a third person and as a natural result of the manner in which it is sent or ad

dressed the letter docs reach and its contents become known to such third person,

there is sufiicient publication.97 Where one in the course of an interview sought

by newspaper reporters makes defamatory statements of another, knowing they

will be published, it is for the jury to say whether or not he was the instigator of,

and responsible for, their publication."

The publication of a libel will not be restrained by the writ of injunction.”

§ 6. Justification.—The substantial truth of the charge is. a complete de

tense," ’ but that the information in the libel was obtained from another whose

name was stated in the article is no justification.8

Justification must be specially pleaded by the defendant, and upon this issue

the burden is on him to show the truth of the libelous statement.‘

§ 7. Damages, and the aggravation and mitigation thereof. A. Actual or

compensatory damages—Upon proof of publication of words libelous per se and

their application to plaintiff, he is entitled to such compensatory damages as are

attributable to the publication“ without proof of special damage}3 and in such

case a plea of not guilty entitles plaintifi to a verdict for nominal damages and

such compensatory damages as the evidence shows him entitled to.’ '

(§ 7) B. Punitive or exemplary damages can be awarded only where there

is clear proof of express malice ;‘ but where the publication was inspired by ill

will or by a willful intent to injure, or was made in reckless disregard of the rights

of the person defamed, the right to their recovery is unquestioned,o and a news

95. Sun Life Assur. Co. v. Bailey [Va]

44 S, E. 692. Sending libelous letter to per

son li‘oeled is not publication. Code § 5090

making it sufllcient for criminal prosecution

does not apply. Yousling v. Dare [Iowa] 98

N. W. 371.

96. Sun Lite Assur. Co. v. Bailey [Va.] 44

S. E. 692.

97. Letter addressed to two persons, one

not interested. Schmuck v. Hill [Neb.] 96

N. W. 158.

98. Weston v. Weston, 83 App. Div. [N.

Y.] 520.

99. Photograph in rogue's gallery. Owen

v. Partridge. 40 Misc. [N. Y.] 415.

1,2. Leghorn v. Review Pub. Co.. 31 Wash.

627 72 Pac. 485. In Nebraska by provision

of the code [Code Civ. Proc. i 132]. Larson

v. Cox [Neb.] 93 N. W. 1011. Proof that

insurance companies had cancelled existing

insurance on plaintiff's property Justifles an

allegation that they refused to again insure

him.- Conner v. Standard Pub. Co., 183 Mass.

474. Acharge of stealinga gas radiator from

leased premises is not justified by wrong

fully removing a gas chandelier therefrom,

nor is a charge that he is a "skin" Justified

by the fact that he is in arrears for rent.

Christianson v. O'Neil, 39 Misc. [N. Y.] 11.

8. Palmer v. Mahin [C. C. A.] 120 Fed.

737.

4. Cranfill v. Hayden [Tex. Civ. App.] 75

3. KY. 573.

5. Mauk v. Brundage. 68 Ohio St. 89.

Where plaintiff alleges that he is injured in

his good name. fame and credit among his

neighbors by the libel he can recover com

pensatory damages notwithstanding the stat

ute Act of June 13, 1898 (P. L. p. 476) pro

viding that there can be no recovery for

more than actual damages proved and spe

cially alleged except on proof of express

malice. unless the plaintiff has made a de

mand in writing for a retraction. Marsh v.

Edge. 68 N. J. Law, 661.

6. McMinemee v. Smith [Iowa] 93 N. \V.

75: Williams v. Fuller [Neb.] 94 N. W'. 118;

Friedman v. Pulitzer Pub. Co. [Mo. App.] 77

S. W. 340; Dunn v. Hearst. 139 Cal. 239, 73

Pac. 138. Where defendant charged a mar

ried woman with adultery on three different

occasions it was proper to instruct the jury

to find substantial damages. Knowlden v.

Guardian Print. & Pub. Co. [N. J. Err. &

App.] 65 At]. 287.

7. Donahoe v. Star Pub. Co. [Del.] 55 Atl.

327; Palmer v. Mahin, 120 Fed. 737. Shame

and mortification may constitute grievous

mental suffering and are elements of actual

damage. Graybill v. De Young, 140 Cal. 323.

73 Pac. 1067.

8. Donahoe v. Star Pub. Co. [Del.] 55 At].

337.

0. To publish a statement that the per

son defamed denies the previously published

matter is not a. retraction. Palmer v. lilahin

[C. C. A.] 120 Fed. 737. Punitive damages

may be founded on the personal ill will of a

reporter for defendant newspaper.- Clifford

v. Press Pub. Co.. 78 App. Div. [N. Y.] 79.

Punitive damages may be given for a libel

recklessly or carelessly published as well

as one induced by personal ill will. Crane v.

Bennett. 77 App. Div. [N. Y.] 102; Brandt v.

Morning Journal Ass'n, 81 App. Div. [N. Y.]

183. Where it appeared in evidence that the

libel after being written was submitted to

at least two of defendant's officers before

publication it must be considered their de

liberate utteranee and the expression of their

well considered temper and attitude towards

him, making the case one which forbids the
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paper publisher may be liable for exemplary damages, though he had no knowl

edge of the publication and it was made in his absence and contrary to a general

order.1°

(§ 7) C. Aggravation of damages.-Bepetitions of the slander or libel even

after suit begun are admissible,‘1 but language which is not actionable per se

and which does not contain the same imputation as that counted on is not admis

sible for the purpose of enhancing damages by showing malice.u The social

standing of the parties" and the circulation of defendant’s newspaper are ma

terial,“ but the standing of a defendant corporation is not." Though in the

absence of a plea of justification plaintiff may recover without proof of the

falsity of the charge, he may prove its falsity, as in no other way can the differ

ence between a mere technical misstatement and a cruel and irremedial falsehood

be shown, and the proper measure o" damages applied." Where the libel com

plained of charged plaintiff with being a blackmailcr, his business, reputation and

standing before the publication, and the effect of tlte publication on his business,

reputation and feelings, and his acts when he learned of the publication may be

shown.17

(§ 7) D. Mitigation of damages—As affecting the amount of exemplary

damages, the truth of the charge or defendant’s belief in it may be offered in

mitigation.“ The publisher cannot testify that he believed he was justified and

made the publication for the public good," and a general rumor of the truth may

also be shown.” But where compensatory damages only are claimed, evidence of

lack of ill will or malice are inadmissible for that purpose.21 Irritating conduct

by plaintiif22 and his general bad character may be shown,” but as in other cases

it cannot be shown by specific acts.“

assessment of merely nominal damages.

Brown v. Providence Telegram Pub. Co. [R.

I.) 54 At]. 1061. To publish of plaintiff that

he is party to a conspiracy to defraud insur

ance companies by obtaining insurance on

the lives of aged people and if desirable

hasten their deaths, and that many have

been poisoned and the lives of others at

tempted entitles him to exemplary damages.

Dulce v. Morning Journal Ass'n [C. C. A.]

120 Fed. 860. So. also, to say of him that he

is a thief. Schofleld v. Baldwin, 102 Ill. App.

560. The refusal or neglect of defendant to

publish a retraction after haying had his at

tention called to it is in itself a basis for

punitive damages: the tone and Wording of

the libel as indicative of a. desire to make a.

sensation and injure others regardless of the

effect on plaintiff are also material. Clark v.

North American Co.. 203 Pa- 346. An instruc

tion excluding exemplary damages is error.

Turner v. Hearst. 137 Cal. 232, 70 Pac. 18.

10. Crane v. Bennett. 7'! App. Div. [N. Y.]

102; Id. [N. Y.] 69 N. E. 274.

11. Spoiek Denni Hlnsatel v. Hoffman, 105

Ill. App. 170; Crane v. Bennett, 77 App. Div.

[N. Y.] 102; Bee Pub. Co. v. Shields [Nob]

94 N. W. 1029: Davis v. Starrett, 97 Me. 568.

So, also, of repetitions of it to persons other

than the one alleged. Cushing v. Hederman,

117 Iowa. 637.

12. Jflr‘nh! v. Cater, 87 Minn. 448.

13. Vi'hiting v. Carpenter [Nab] 93 N. W.

926.

14. Palmer v. Mahin [C. C. A.] 120 Fed.

737: Bee Pub. Co. v. Shields [Neb] 94 N. W.

1029.

15. Sun Life Assur. CO. V. Bailey [Va.] 44

S. E. 692.

10, 11. Palmer v. Mahin [C. C. A.] 120 Fed.

737

18. Spolek Denni Hlasatel v. Hoffman, 105

Ill. App. 170: Donah‘oe v. Star Pub. Co. [DeL]

55 At]. 337: Palmer v. Mahin [C. C. A.) 120

Fed. 787; Mauk v. Brundaga, 68 Ohio St. 89.

Nothing is competent to show the intent of

defendant in publishing the libel, which was

not known to him when he made it. Palmer

v. Mahin [C. C. A.] 120 Fed. 737.

19. Palmer v. Mahin [C. C. A.) 120 Fed.

737. Where the charge is that plaintiff is an

open and persistent law breaker, indictments

against him that were defective are not ad

missible to prove the truth of the charge

or in mitigation of damages. Davis v. Ham

ilton, 88 Minn. 64. Where defendant file. no

pics of justification under the statute. but

pleads not guilty, the utmost effect of evi

dence that be had probable cause to believe

that the charge was true and that it was

published for the public good. is to negative

express malice. and thus defeat the claim for

exemplary damages [11 Del. Law's. c. 449.

p. 511]. Donahoe v. Star Pub. Co. [Del.] 55

Ail. 337.

20. Hess v. Gansz. 90 Mo. App. 439: Dona

hoe v. Star Pub. Co. [DeL] 55 At]. 337.

21. Knowlden v. Guardian Print. & Pub.

Co. [N. J. Err. & App.] 65 Atl. 287; Palmer

v. Mahin [C. C. A.) 120 Fed. 737.

22. Xavier v. Oliver, 80 App. Div. [N. Y.]

292. Libelous article called out or provoked

by another previous article. Fish v. St. Louis

County Print. & Pub. Co. [Mo. App.] 74 S. w,

641.

2.1. Hess v. Grmsz. 90 Mo. App. 439. Evi

dence that plaintiff did not bring suit for

prior libels of the same nature is not admis
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(§ 7) E'. Inadequate and excessive damages.“—An appellate court will not

interfere with the award of a jury unless the amount awarded is so grossly-inade

quate or excessive as to shock the moral sense and raise a reasonable presumption

that the jury was actuated by passion or prejudice.”

§ 8. Persons liable—A master is liable for the libelous letter of his serv

ant written in course of his employment,"7 and by a parity of reasoning a corpo

ration is responsible for the publication of a libel by or through its agents fa but

a partnership is not liable to respond in damages to a person aggrieved by reason

of slanderous reports concerning him, circulated by one only of its members with

out the knowledge and sanction of his co-partners.” An insane person is not

liable for slander, but to defeat a recovery upon the ground of insanity it should

satisfactorily appear that at the time of speaking the defamatory words the per

son uttering them was either totally deranged or laboring under an insane delu

sion on the subject to which the words related." That recovery had also been

had against defendant’s wife for speaking the same words independently of him

is not bar to the action.”1

§ 9. Conditions precedent—A precedent demand for retraction is required

in some states.“2

§ 10. Pleading. A. Declaration, complaint, or petition—A declaration or

complaint for libel must set out the particular words used,” and allege that they

were published of and concerning the plaintiff,“ and where the matter complained

of is not libelous per se must allege special damage, specifically setting forth the

sible to prove his bad character. Davis v.

Hamilton, 88 Minn. 64.

24. Davis v. Hamilton, 88 Minn. 64.

25. Hot exceluivel $2,500 for charging a.

county attorney with bribery. Bee Pub. Co.

v. Shields [Neb.] 94 N. W. 1029. $150 for

charging a village butcher with selling dis

eased meats. Bigner v. Hodges [Miss.] 33

So. 980. $1,000 for falsely charging one with

being a. swindler, forger and thief. Graybill

v. De Young. 140 Cal. 323. 73 Pac. 1067. $1,500

for publication in paper having 32,000 circu

lation. Brown v. Providence Tel. Pub. Co.

[R- I.] 54 Atl. 1061. $27,000 where a. pros

perous business is maliciously ruined by a

commercial agency. Minter v. Bradstreet

Co., 174 Mo. 444. $500 for saying “you are

stealing 2" corn." Mchnemee v. Smith

Iowa] 93 .4. W. 75. $50 Increased to $500

where a mother in the presence of her son

and a sister is called a “God damned thief."

Fatjo v, Seidel, 109 La. 699. Verdict reduced:

840.000 reduced to $25,000 for libeling a. pc

llce magistrate. Crane v. Bennett, 77 App.

Div, [N. Y.] 102. $1,500 to 8600 where one

was charged with being the “greatest rum

seller" in town. Davis v. Starrett, 97 Me.

568. 85.000 to $3,000 for loss of business to

a publisher. Daisley v. Douglass. 119 Fed.

485. Because of mitigating circumstances, a.

verdict of $7.000 was reduced to $1,738.20

where plaintiff had been called a strumpet.

Riker v. Clopton. 83 App. Div. [N. Y.] 810;

$36,000 reduced to $20,000. Duke v. Morning

Journal Ass'n, 120 Fed. 860.

20. Dunn v. Hearst, 139 Cal. 239. 73 Pac.

138. But where a. plaintiff, of good repu

tation and social standing, receives but 6

cents damages. the evidence showing the ar

ticles in defendant newspaper libelous per se

and without justification. it was proper for

the court, under the N. Y. Code Civ. Proc. to

set aside the verdict as inadequate [i 999].

Stuart v. Press Pub. Co.. 83 App. Div. [N. Y.]

467.

27. Trapp v. DuBois, 76 App. Div. [N. Y.]

314. So, also, is the proprietor of a news

paper liable for a libelous article published

therein although published without his

knowledge. Williams v. Fuller [Neb.] 94

N. W. 118; Crane v. Bennett, 77 App. Div.

[N. Y.] 102; Clifford v. Press Pub. Co.. 78

App. Div. [N. Y.] 79; Dunn v. Hearst, 139

Cal. 289, 78 Pac. 138; Graybili v. De Young.

140 Cal. 328, 73 Pac. 1067.

28. Sun Life Assur. Co. v. Bailey [Va.] 44

S. E. 692; Hudnell v. Eureka. Lumber Co.. 133

N. C. 169. Commercial agency. Minter v.

Bradstreet Co.. 174 M0. 444.

29. Hendricks v. Mlddlebrooks Co.. 118 Ga.

131.

80. Irvine v. Gibson [Ky.] 77 B. W. 1106.

31. Cushing v. Hederman, 117 Iowa. 637.

82. Article signed with author's surname

only is not anonymous so that no demand for

retraction need be made. Williams v. Smith

[N. C.] 46 S. E. 502.

33. Van Alstyne v. Lewis, 41 Misc. [N. Y.]

355. It is not sufficient, to allege the sub

stance or effect of the language used. Gen

dron v. St. Pierre [N. H.] 56 Atl. 915. A com

plaint that sets out the spoken words and fol

lows them with "or words of like purport.

meaning and effect" is bad. Drohan v.

O’Brien. 76 App. Div. [N. Y.] 265.

34. Van Alstyne v. Lewis. 41 Misc. [N. Y.]

355; Corr v. Sun Print. 8: Pub. Ass'n [N. Y.]

69 N. E. 288: Stromberg v. Tribune Ass'n. 88

App. Div. [N. Y.] 689. A declaration for

libel on plaintiff's trade or occupation which

does not allege that it was published of and

concerning plaintiff's trade or occupation is

bad. Harkness v. Chicago Daily News Co..

102 Ill. App. 162.
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facts ;" but an averment that defendant used language of plaintiff imputing a

want of chastity is sufficient without alleging that she is a married woman."

Each publication of matter libelous per se is a separate cause of action; but

all can be joined in one petition or complaint," and in Kentucky, two separate

slanders made to different parties and at different times may be sued for in the

same petition against the same party.” Where the publication contains several

libelous statements, plaintiff is not required in his declaration to select and rely

on any one, but may rely upon all or any of them.” Though a libel may affect

plaintifi as an individual, as a professional man, and as an officer, it only consti

tutcs one libel consisting of different items, and such items cannot be made dis

tinct causes of action by declaring on each in separate counts.“J

In Kentucky, a petition in an action for libel must be verified.“

demand for retraction must be alleged.“

Colloquium and innuendo—Where the publication fails to identify plaintiff,

the declaration must by words of inducement, colloquium and innuendo connect

him with it ;” but where the Publication is set out in the declaration and is clearly

libelous and actionable per se, no innuendoes assigning any specific libelous mean

ing to the words are necessary,“ and in such case innuendoes not justified by the

language of the article will be treated as surplusage;‘5 where, however, a particu

lar meaning is ascribed to language, which standing alone might be regarded as

libelous per se, the plaintifi to succeed must support the meaning he himself has

ascribed to the publication," and, failing in this, he cannot fall back on the gen

eral meaning of the words." Words not actionable in themselves may be made

so by a colloquium and proper averments,“ and it is competent to explain in this

way an ambiguous publication, to point out the intention of the author, and to

show wherein the effect of the language was to injure him ;“ but where there is

no colloquium to support it, the innuendo can never be taken to expand or enlarge

the meaning of the words used and give them a particular meaning different from

that which they would ordinarily convey in their more innocent signification.“°

Statutory

35. Willis v. Eclipse Mtg. Co., 81 App. Div.

[N. Y.] 591; Marlin v. Press Pub. Co.. 40

44. Donahoe v. Star Pub. Co. [Del.] 63 Atl.

56?; Cent. 0! Ga. R. Co. v. Slicttall, 118 Ga.

Misc. [N. Y.] 524; Doyle v. Kirby [Mass] 68

N. E. 843; Ford v. Lamb. 116 Ga. 655. YVhere

the allegation was that plaintifl had been

“injured in his reputation and credit person

ally" and in "his business as publisher"

without saying how or in what way. King

v. Sun Print. &. Pub. Co., 82 N. Y. Supp. 787.

But see Maglio v. N. Y. Herald Co.. 83 App.

Div. [N. Y.] 44, where the statement that

the plaintiff's hotel property had “become

depreciated in value" was held a suiiieient

allegation, and Hitzt'elder v. Koppelmann, 30

Tex. Civ. App. 162, where an allegation that

plaintiff “became sick and suffered great

bodily pain" was held suflicicnt.

36. Stutsman v. Stutsman, 30 Ind. App.

645.

37. Cent. of Ga. R. Co. v. Shettall, 118 Ga.

865.

" . Code § 83. Fred v. Traylor, 24 Ky. L.

R. 1906, 72 S. \V. 768.

30. Donahoe v. Star Pub. Co.

Atl. 567.

40. Hess v. Grinsz, 90 Mo. App. 439.

41. Civil Code Proc. § 116. Berea College

v. Powell [Ky.] 77 S. W. 382.

42. Complaint not so alleging is demur

rable. Williams v. Smith [N. C.] 46 S. E.

502.

43.

[Del.] 53

Hanna v. Singer, 97 Me. 128.

865: Williams v. Fuller [Neb.] 94 N. W. 118.

45. Brown v, Providence Tel. Pub. Co. [R.

I.] 54 Atl. 1061.

40. Morrison v. Smith, 83 App. Div. [N.

Y.) 206.

47. Martin v. Press Pub. Co.. 40 Misc. [N.

Y.) 524.

48. Jarman v. Rea. 137 Cal. 339. 70 Pac.

216; Hauptner v. White. 81 App. Div. [N. Y.]

153. Where the language used, standing

alone, does not appear to be actionable, an

allegation of the specific crime with which

the plaintiff is charged must be introduced,

or the declaration will be bad. The Massa

chusetts practice act (Pub. St. 1882, c. 167),

provides that no innuendoes are necessary.

Middleby v. Eifler [C. C. A.] 118 Fed. 261.

An innuendo which alleges that the wards

set out in the declaration were uttered in a

“defamatory sense" of and concerning the

plaintiff is sufficient. Ely v. Ely [N. J. Law]

56 Atl. 1.

49. Holmes v. Cllsby, 118 Ga. 820. Plain

tli'l was called a. “damned bitch." the innu

endo was that she, being a. married woman,

was guilty of adultery. Stoner v. Erisman

[Pin] 56 Atl. 77: Cent. 0! Ga. R. Co. v. Shef

tall, 118 Ga. 865.

50. Kilgour v. Evening Star Newspaper

Co., 96 Md. 16. Statement that plaintiff's
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(§ 10) B. Plea or answera—Under the code in New York a general denial

is not a defense, and should not be pleaded as such.“1

A special plea must not include matters that are admissible under the gen

eral issue."2

A justification must be as broad as, and co-extensive with, the libelous mat

ter as explained by the innuendoes,Ba and a plea alleging the truth of the publi

cation must set up the facts upon which the allegation is based; to state that it

is “substantially true” is insufficient. It must also admit the publication; to

refer to it as the “supposed libel” does not do this;“ but a plea of justification is

good without alleging that the defamatory words were spoken with good motives

or for justifiable ends.“

An answer setting up new matter both in justification and mitigation should

not be overruled where it is conceded that the matter alleged is admissible in miti

gation.“

(§ 10) C. Dcmurrer.—Where the language declared on is ambiguous," or

if the words are fairly susceptible of a defamatory meaning, it is error to sustain

a demurrer to a declaration good in form on the ground that it fails to state a

cause of action.” Whether the publication is privileged cannot be reached by de

murrer." A demurrer admits that the articledeclarcd on was published, but does

not admit that it was libelous, where there is no allegation that its statements were

false,60 nor does it admit that matter set out in a pleading in another case was not

pertinent to the issues in that case, such question being one of law and not of

fact.“1

(§ 10) D. Bill of particulars—Defendant is entitled to a bill of particu

lars, stating who the auditors of the words were, where he denies speaking them,"

but he is not entitled to a bill specifying what parts of the publication are libel

ous, in what respect it is false, and what portions are admitted to be true where

he expressly declares the bill is not necessary to enable him to answer.”

(§ 10) E'. Issues, proof and variance—That the matter complained of was

of common report and published without malice,“ and that the publication was

child was not her husband's held insuffi

ciently connected with her by colloquium.

Stutsman v. Stutsman, 30 Ind. App. 645.

\\-'here plaintiff is charged with "cutting"

prices there being no allegation that he was

under contract not to do so. Willis v. Eclipse

Mtg. Co.. 81 App. Div. [N. Y.] 591. Alleged

defamatory words cannot be made broader.

nor their natural meaning extended, enlarged

or restricted. by innuendo. alone. Herringer

v. Ingberg [Minn] 97 l'. \V. 460; Naulty v.

Bulletin Co.. 206 Pa. 128. \Vhere words. in

terpreted in the usual and ordinary accep

tation of their meaning do not lmpute a

crime their meaning cannot be enlarged by

an innuendo so as to accomplish that pur

pose. Moss v. Harwood [Va.] 46 S. E. 385.

51. Dinkelspiel v. N. Y. Evening Journal

Pub. Co.. 42 Misc. [N. Y.] 74. A general de

nial of every allegation except publication

is relevant where the complaint charges ex

.prCSS malice. Id.

52. Donahoe v. Star Pub. Co.. 3 Pen. [Dish]

545.

53. Plaintiff's demurrer to defendant‘s an

swer overruled. Grubb v. Elder [Kan] 72

Pac. 790. A declaration reciting that de

fendant uttered of plaintiff. a public oflicer.

that "He is short $6,000 in his accounts. and

it he had his just dues he would be behind

the bars" counts upon a single indivisible

slander; and an answer justifying only as

to the latter portion of the language is not

broad enough and demurrable. Stock v.

Keele, 86 App. Div. [N. Y.] 136.

54. Donahue v. Star Pub. Co., 3 Pen. [Dell

545.

56. Larson v. Cox [Neb.] 93 N. W. 1011.

56. Doyle v. Fritz, 86 App. Div. [N. Y.]

515. Where the alleged libel was a. charge

that defendant charged extortionnte fees as

attorney. an answer setting out the proceed

ings in which it was alleged that such tees

were charged is relevant. “’estervelt v. N.

Y. Times Co.. 91 App. Div. [N. Y.] 72.

57. Cornish v. Bennett, 38 Misc. [N. Y.]

688'. Kuster v. Press Pub. Co.. 80 App. Div.

[N. Y.] 615.

68, I59. Hnrkness v. Chicago Daily News

Co.. 102 Ill. App. 162.

80. Shepherd v. Brier. 96 Md. 152.

111. Crockett v. McLanahan. 109 Tenn. 517.

02. Mason v. Clark. 76 App. Div. [N. Y.]

460.

68. Kuster v. New York Times Co.. 79 APP

Div. [N. Y.] 39.

04. Donahoe v. Star Pub. Co., 3 Pen. [Del-l

545, 55 At]. 337.
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privileged, may be shown under the general issue,65 but in the fact that the matter

complained of was published properly for public information and without malice

must be specially pleaded.“ There is no variance where the fund from which

money was taken is described in the declaration as a. “special postal fund” and in

the proof as a “deposit made there as a cash bond?"

§ 11. Evidence—The truth of the published statement,“ unless excluded

by the plea or answer,“ and the meaning of the language where ambiguous or not

generally known," are always in issue. The truth, however, not being a defense

in Massachusetts if actual malice is shown,’1 the author of a libel may show the

source of his information to rebut malice; but accounts of the same transaction in

other papers are immaterial.”

Where all the counts charge slanderous words, actionable per se, it is suffi

cient for plaintifi to prove substantially any set of words in some one or more of

the statements of slanderous words contained in the declaration or the difierent

counts."

In an action for imputing a want of chastity to a female, it is not necessary

to show that she is unmarried further than to show she is not married to the per

son with whom she is alleged to have committed the unchaste acts.“

Where the cross-examination of plaintiff is such as to amount to an attack

on his character, he should be permitted to show that it is good."

Where defendant absolutely denied using the words alleged and he was cor

roborated by another witness who was present, a verdict for defendant was not

contrary to evidence."

65. Donahoe v. Star Pub. Co. [Del.] 55 Atl.

337.

66. Donahue v. Star Pub. Co., 8 Pen. [Del.]

546.

87. Leghorn v. Review Pub. Co., 81'Wash.

627, 72 Fee. 485.

88. Declarations and statement of plain

tiff tending to prova the truth' of the charge

are admissible (Davis v. Hamilton, 88 Minn.

64). but defendant cannot testify to the con

clusion that the article was true (Id.): and

evidence that plaintiff did not bring suit for

prior libels of the same nature is not ad

missible (Id.). XVhere it was published of

plaintiff that he had been arrested and held

to bail evidence that his brother was wanted

by the police was immaterial. Clark v. North

American Co., 203 Pa. 346. So also where it

was published of plaintiff that she was in

jail for contempt. evidence that in another

proceeding. based on the same alleged

wrongdoing. plaintiff obtained a. reversal.

is improper. and its admission reversible er

ror. Archibald v. Press Pub. Co., 82 App.

Div. [N. Y.) 513.

00. An answer having denied that the al

legel libelous article was published of and

concerning the plaintiff and averred its

truth it is not error to exclude evidence

that the libelous charges were true of the

plaintiff. W'illiams v. Fuller [Neb.] 97 N. W.

246. It is reversible error to admit in evi

dence an affidavit made more than a year

after the publication of the libel by a. third

person which shows that plaintiff was inno

cent of the crime charged, the only ques

tion in the case being one of damages. Cud

lip v. N. Y. Evening Journal Pub. Co., 174 N.

Y. 158. “'here plaintiff was charged with

putting his wife in an insane asylum, and

the only issue was the wife's sanity, it wasl

error to admit a. letter from her brother to

plaintiff setting out reasons why he, the

brother, had caused her incarceration in a.

like asylum. Kuster v. Press Pub. Co., 80

App. Div. [N. Y.] 616.

70. A local meaning of the words cannot

be shown; it must be a. general meaning.

Stating of plaintiff that he must settle or

"go up the road." Craig v. Burris [Del.] 56

Atl. 363. Where the publication is action

able per se evidence that defendant did not

intend to charge plaintiff with a crime or

impute to him that which the language of

the article fairly implies is inadmissible.

Davis v. Hamilton. 88 Minn. 64. Where only

a part of the auditors understood the circum

stances referred to by a. charge of thieving

and that it amounted technically only to a

trespass. evidence of such circumstances is

inadmissible. Hamlin v. Fautl [Wis] 95 N.

W. 955. See. also, Hinchrnun v. Knight

[Mich.] 94 N. \V. i.

71- Rev. Laws, 0. 173, i 91.

Standard Pub. Co., 183 Mass. 474.

72. Clark v. North American Co.. 203 Pa.

346.

73. Iles v. Swank, 202 Ill. 453. Calling

plaintiff a thief is eufilciently proved by

words amounting to charge of larceny.

Schoi‘ield v. Baldwin. 102 Ill. App. 560.

74. Cushing v. Hedran, 117 Iowa, 637. In

a prosecution for slander of unchastity evi

dence of good reputation at a. later date is

inadmissible to discredit the slander. and

impeach witnesses testifying to former acts

of unchastity. Bowers v. State [Tex. Cr.

App.] 75 S. W. 299.

75. Clark v. North American Co., 203 Pa.

346.

78. Kelso v. Kuehl. 116 Wis. 495.

Conner v.
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On proper affidavit of materiality, a subpoena duces tecum will be issued to

bring in defendant’s shipping, mailing and subscription lists." Secondary evi

dence of an alleged libelous letter cannot be given without showing less or destruc

tion of the original." -

§ 12. Trial and review—Whether the publication is libelous per se," wheth

er it was privileged,"0 and whether an innuendo is fairly warranted by the lan

guage declared on, are questions of law ;81 but whether the language fairly

construed amounts to a charge of crime,“ and whether defendant was without

any malicious intent, and therefore not justly amenable to substantial damages,

are questions for the jury." If the publication is libelous per se, plaintiff is en

titled to go to the jury, though he has by innuendo attached a meaning thereto

which the language will not sustain.“ In Louisiana, the duty of fixing damages

for a newspaper libel is imposed upon the court, not upon the jury."

Instructions as in other cases should be confined to the issues in the case,"

and where the court undertakes to state a case upon which the plaintiif may or

should recover, it must state a complete case, and embrace all the elements nec

essary to support a verdict." Failure to caution the jury against allowing pun

itive damages is not error where they are told to allow such damages as will com

pensate, and the verdict is not too large.” Defendant cannot complain that the

court limited certain testimony to the mitigation of damages when counsel ex

pressly stated on offering it that it was not to show justification.”

Where there are several defendants, all of whom are guilty, though some only

were actuated by express malice, it is proper to render a verdict as to all. for com

pensatory damages and against such as were guilty of express malice for exemplary

damages.”

The action of a trial court in granting a new trial where the verdict was so

excessive as to indicate passion and prejudice on the part of the jury will not be

set aside or reversed unless it is manifest that there was an abuse of the judicial

discretion.“1

After verdict, the court will usually construe the language in that sense which

will support the verdict.”

§ 13. Criminallibel. A. What is.—A criminal libel is committed by any

writing calculated to create disturbances of the peace, corrupt the public morals,

77. Palmer v. Mahin (C. C. A.] 120 Fed.

737.

78. Admission by writer of correctness of

Sonka. v. Sonko. [Tex. Civ. App.] 75 S. W.

325. Where the record is silent as to an

apology at the hands of a newspaper being

newspaper publication thereof does not dis

pense with the primary evidence. Prussing

v. Jackson [111.] 69 N. E. 771.

79. Shepherd v. Beer, 96 Md. 152; Kilgour

v. Evening Star Newspaper Co.. 96 Md. 16;

blank v. Brundage, 68 Ohio St. 89.

80. Mauk v. Brundage, 68 Ohio St. 89.

81. Kilgour v. Evening Star Newspaper

Co., 96 Md. 16.

82. Bribery and malfeasance in office. Bee

Pub. Co. v. Shields [Neb.] 94 N. W. 1029.

Where the charge was “you swore to a. lie"

evidence that the parties had been witnesses

on opposite sides of a. law suit makes a case

for the jury as to whether perjury was

meant to be charged. Dell v. McBride [Mich]

95 N. W. 717.

83. Weston v. Weston,

Y.] 520.

84. Morrison v. Smith [N. Y.] 69 N. E. 725.

85. Cooke v. O'Malley, 109 La. 382.

86. Circulation of slanderous reports—in

structions held not prejudicial to plaintiff.

88 App. Div. [N.

asked for or declined, and there is not a

syllable to be found in the evidence respect

ing an apology, it is error for the court to

instruct the jury that they may take into

consideration the absence of one. Friedman

v. Pulitzer Pub. Co. [Mo. App.] 77 S. W. 340.

For instructions where action was for words

actionable or not depending on whether the

hearers understood the circumstances. see

Hinchman-v. Knight [Mich.] 94 N. W. 1;

Hamlin v. Fautl [Wis] 95 N. W. 955.

87. Sun Life Assur. Co. v. Bailey [V8.]

44 S. E. 692.

RS. Whiting v. Carpenter [Neb.] 93 N. W.

926.

S».

W. 1..

06.

91.

Hinchman v. Knight [Mich] 94 N.

Mauk v. Brundag'e, 68 Ohio St. 89.

Friedman v. Pulitzer Pub. Co.

App.] 77 S. W. 340.

62. Berea College v. Parvell [Ky] 77 s.

W. 382.

[110.
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or lead to any act which when done is indictable, and statutes in some states

extend this definition."3

(§ 13) B. Indictment and prosacuiion.—Where the matter published is

libelous per se, it is not necessary to aver that it tended to impeach the honesty,

integrity, virtue or reputation of the complaining witness;'“ but where the lan

guage is not defamatory in itself, the omission of an allegation that it tends to

expose one to public hatred, contempt or ridicule, or deprives one of the benefits

of public confidence and social intercourse, is fatal." Where a lengthy newspaper

article contains matter that is libelous with much that is not, the libelous matter

should be singled out and the prosecution based thereon. An information failing

in this is defective.”

The substance of the language used must be set out and proved as laid."

Where the matter charged in the indictment refers to the person named there

in as libeled, and the publication is admitted, a prima facie case is made out.”

Evidence of the reputation of the prosecutrix must be confined to the time of the

alleged slander.” A prosecutrix will not be compelled to submit to a physical ex

amination in support of defendant’s claim that alleged slander was true.1

LICENSES.

51. Power to Require and Validity 01' ES. Collection nnd Payment of License

Statutes (730). Fees (733).

§ 2. Interpretation of Statutes and Ornil- § 4. Efleet of Obtaining or Failure to 0b

nnnces and Persons Subject (732).

§1.

lain Licenle (784) .

Power to require and validity of statutes—Occupation taxes are in the

nature of licenses and are not a taxation of personalty for revenue purposes,2 and

may be required in addition to the revenue tax ;3 but if a license law lack regu~

lative features, it must be sustained if at all as a revenue measure.‘

The right to require license taxes,

93. Provident Sav. Lite Assur. Soc. v.

Johnson, 24 Ky. L. R. 1902, 72 S. W. 754. A

statement that plaintiff would steal certain

property it he got a. chance is libelous per

se. Browning v. Com. [Ky.] 76 S. W. 19.

94. People v. Seeley, 139 Cal. 118, 72 Pac.

834.

05. State v. Clark [KanJ 74 Pac. 232.

In North Carolina under a. code provision

making it a. misdemeanor to destroy the rep

utation of an innocent woman an allegation

that certain words amounted to a charge oi!

incontineney, was insufficient [Code, i 1113].

State v. Mitchell. 132 N. C. 1033.

00. Jackson v. State [Tex. Cr. App.] 77 S.

\V. 223.

97. Charge oi‘ incest. West v. State [Tex.

Cr. App.] 71 S. \V. 967.

98. Com. v. Scouton. 20 Pa. Super. Ct. 503.

09. Bowers v. State [Tex Cr. App.] 75 S.

W. 299: Gipson v. State [Tex. Cr. App.] 77

S. W. 216.

1. Charge of unchastity.

[Tex. Cr. App.] 75 S. W. 299.

2. Kansas City v. Richardson, 90 Mo. App.

450. A license tax is distinguished from an

occupation tax to sustain a vehicle .license

law, the state imposing no occupation tax

on vehicles and the constitution limiting oc

cupation taxes of cities to halt the amount

imposed by the state. Brown v. Galveston

[Tex.] 75 S. W. 488. The Montana food in

spection law imposing a. license fee on ven

dors of milk to be collected by the inspect

or does not make the tee a tax by reason

Bowers v. State

being an exercise of the police power,“

oi! requiring its payment into the treasury.

State v. McKinney [Mont.] 74 Pac. 1095.

3. Troy v. Harris [Mo. App.] 76 S. W.

662; Hogan v. Indianapolis, 159 Ind. 523:

Levy v. State [Ind.] 68 N. E. 172. Under an

not allowing cities to “license. regulate, tax

or suppress brokers" a. city may impose an

occupation tax. Hot Springs v. Rector

[Arl<.] 76 S. W. 1056. Cities in Virginia may

levy license taxes on machine shops. Nor

tolk v. Griflith-Powell Co. [Va.] 45 S. E. 889.

4. Ex parte Braun [Cal.] 74 Pac. 780.

Where the taxation of an occupation is mere

ly for regulation, it is an exercise 01' police

power; it its object is revenue it must be

referred to the taxing power. Lamar v.

Adams. 90 Mo. App. 35. California cities may

license Occupations as a. revenue measure.

that being a “municipal aifair" within an

exception in the constitution. Ex parte

Brnun [Cal.] 74 Pac. 780. An ordinance im

posing a license on street cars being a. rev

enue measure is invalid where applied to

a company operating under a charter requir

ins.r a payment of a. certain percentage of iis

receipts to the city. New York v. Twenty

Third St. R. Co., 77 App. Div. [N. Y.] 373. A

city may not require a license tax as a. con

dition to practice of the legal profession by

one duly licensed by the state and the tax

can be sustained it at all only as a revenue

measure. Sonora. v. Curtin, 187 Cal. 583, 70

Pnc. 674.

:5. The power to tax occupations is not

forbidden either by state or federal consti
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the ordinary principles governing taxation for revenue, such as equality and uni

formity, do not apply,“ and such regulations do not infringe other constitutional

provisions unless the license charge is excessive,T or the classification is unrea

sonable or discriminating.‘

is not infringed.’

A constitutional provision against restraint of trade

Occupation taxes cannot be so imposed as to regulate interstate

commerce," and the fact that they are police regulations does not of course ex~

empt them from constitutional provisions as to plurality of subjects11 or as to

tutlons. In re liipschitz [N. D.] 95 N. W.

157. Laws regulating license of barbers are

a valid exercise of the state‘s police power.

State v. Sharpless. 31 Wash. 191, 71 Pac. 737.

Requirement of license to stand or drive hack

in public streets sustained. People v. Sewer,

\V. & S. Commission. 90 App. Div. [N. Y.]

555.

0. Kansas City v. Richardson, 90 Mo. App.

450; Strater Bros. Tobacco Co. v. Corn. [Ky.]

78 S. W. 871; State v. Hammond Packing

Co.. 110 La. 180: In re Lipschitz [N. D.] 95

N. W. 157. It is no objection to a. vehicle

license ordinance that it omits to tax street

cars. automobiles and vehicles of non-resi

dents. Kersey v. Terre Haute [Ind.] 68 N.

E. 1027. A law imposing a. tax on cigarette

dealers is not unconstitutional for lack of

uniformity for exempting Jobbers doing an

interstate business with customers without

the state. Cook v. Marshall County [Iowa]

93 N. W. 872.

7. One Attacking a. license law as being so

unreasonable as to amount to a. tax on the

business within the inhibition of a. consti

tutional provision must show wherein It ex

ceeds the actual costs or reasonable charges

for enforcing the regulations. Seattle v.

Barto. 31 Wash. 141. 71 Fee. 735. An or

dinance imposing a. license tax of $50.00 a

day on transient and bankrupt sale mer

chants is unreasonable. Springfield v. Jacobs

[Mo. App.] 73 S. W. 1097. An ordinance im

posing a. license fee on telegraph poles of

companies engaged in interstate business is

not a valid exercise of police power where

no inspection had been made and the amount

was several times in excess of what could

reasonably be exacted for any such purpose.

Postal Tel. Cable Co. v. Taylor. 192 U. S. 64.

8. Peddlers' act sustained. In re Watson

[3. D.] 97 N. W. 463. A law taxing attorneys

lending money without taxing other money

lenders is violative of the uniformity clause.

Beckett v. Savannah, 118 Ga. 58. An or

dinance imposing a'license tax on dealers in

oil and exempting from its provisions dealers

handling oils on which the license has been

paid is invalid for lack of uniformity. the

classification being unreasonable. Standard

Oil Co. v. Spartanburg. 88 S. C. 37. License

laws may not make arbitrary discriminations

based on the value of the stock and the

taxes paid thereon. State v. Mitchell. 97 Me.

66. There is no discriminating classification

in placing persons loaning money on chattel

security in a class different from banks.

Cowart v. City Council of Greenville is. C.]

45 S. E. 122. An allegation that a certain

amount fixed as a license tax is unequal, un

just and disproportionate to that on other

occupations without recital of facts to sup

port it is a. mere conclusion of law. Coving

ton v. Herzog [Ky.] 76 S. W. 538. Discrim

ination against magnetic healers in not li

censing medical practitioners sustained.

Parks v. State. 159 Ind. 211. The Indiana act

taxing transient merchants did not take

property without due compensation and is

not a special law because of the incidental

provision as to payment of fees into school

fund. It is not void for exempting sheriffs.

assignees and public officers as authorizing

inequality of taxation and does not violate

the provisions of the state constitution guar

anteeing life. liberty and pursuit of happi

ness. Levy v. State [Ind.] 68 N. E. 172. A

peddlers' license law applicable solely to non

residents violates the privileges and im

munities clause of the constitution. In re

Jarvis. 66 Kan. 329, 71 Pac. 576. An act ap

plicable to all transient merchants does not

grant special privileges and immunities.

Levy v. State [Ind.] 68 N. E. 172. The In—

diana act imposing license tax on transient

merchants did not violate the equal protec

tion of the laws clause of the constitution of

the United States. Id.

1). Ordinances establishing public markets

and requiring vendors elsewhere to take out

licenses do not restrain trade within the

constitutional sense. Buffalo v. Hill, 79 App.

Div. [N. Y.] 402.

10. Kehrer v. Stewart [Ga.] 44 S. E. 854.

The North Dakota act imposing licenses on

hawkers and peddlers does not authorize a

tax on interstate commerce. In re Lipschitz

[N. D.] 95 N. W. 157. The commerce clause

is violated by requiring a license fee from

the agent of a non resident firm delivering

goods sold on orders. Caldwell v. State, 187

U. S. 622, 47 Law. Ed. 336. A village may

impose an occupation tax on telegraph com

panies doing business therein where it im

poses no restriction on Interstate business or

business of the government. Western Union

Tel. Co. v. Wakefield [Neb.] 95 N. W. 659.

The North Carolina laws imposing a. license

tax on all persons engaged in the business of

selling sewing machines violates the com

merce clause when applied to a. machine

shipped into the state by a non resident on a

written order of a. customer under an ordi

nary C. 0. D. consignment. Norfolk & W. R.

Co. v. Sims, 191 U. S. 441. A vehicle license or

dinance is not operative on a merchant, a. non

resident of the state. delivering his merchan

dise to customers in the state and at rail

road station for shipment. Dooley v. Bris

tol [Va.] 46 S. E. 296. A license tax imposed

on peddlers by municipalities does not bur—

den trade relations of a. merchant in another

state with a person who is required to pay

for goods purchased before they are deliv

ered to him in such state. In re PriniZlo

[Kan.] 72 Pac. 864. A law taxing telephones

does not contraVene the commerce clause

where it is applicable solely to instruments

used solely in domestic business. State v.

Rocky Mountain Bell Tel. Co.. 27 Mont. 394.

71 Pac. 311. Act requiring licensing 0! P0P

sons soliciting orders for goods held V016

In re Klnyon [Idaho] 75 Pac. 268.

11. The. Indiana law taxing transient mer
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special legislation." A license tax on the business of a buyer of cotton for export

is a. duty on exports, within the meaning of the constitution.“ An ordi

nance licensing milk vendors and providing for an inspection fee to be paid to the

inspector as his compensation does not violate a law against taxing persons selling

farm products in cities without the regular market houses.“ A city imposing a

license must act within its charter power.“ They have no retrospective effect."

There is a presumption that levy of license tax was for purposes allowed by

law." The decisions of state courts sustaining constitutionality of license ordi

nances are binding on Federal courts."

§ 2. Interpretation of statutes and ordinances and persons subject.‘°—A

statute imposing a. license tax will in case of doubt be construed most strongly

against the government and in favor of the citizen.20 Under the laws of Mis—

souri, a brewer delivering beer to his customers must take out a vehicle license.21

Laws imposing a license tax on a particular business intend that the person shall

hold himself out as such and be actually engaged therein.22 The New York char

ter requiring certification of engineers has no application to a nonresident en

gineer temporarily employed on river scows in the removal of obstructions under

contract with the government.28

chants did not violate the provision against

plurality of subjects. Levy v. State [Ind.]

68 N. E. 172. An ordinance does not violate

rules as to plurality by the enumeration of

the trades and occupations liable to license

taxation. Seattle v. Barto. 31 Wash. 141, 71

Pao. 785. An ordinance levying license tax

on real estate agents so defined as to in

clude “real estate agents and brokers. house

agents. rental agents, loan and brokerage

companies" is not unconstitutional though

the several classes are grouped under one

head. Covington v. Herzog [Ky.] 76 S. W.

638.

12. The Washington barber's license not

is not objectionable as local legislation.

State v. Sharpless, 31 Wash. 191, 71 Fee.

737.

13. State v. Allgeyer. 110 La. 889.

14. Norfolk v. Flynn [Va.] 44 S. E. 717.

15. A city may impose a license tax on

"magnetic. psychic and other healers" in

Kansas. Steiner v. Liggett [Kan] 72 Fee.

577. The city of New York may impose on

licensed hackmen an additional fee for hacks

allowed to stand at other than public hack

stands. New York v. Reesing, 77 App. Div.

[N. Y.] 417. The laws of Oregon authorize

the imposition of a license tax on attorneys.

Lent v. Portland [Or.] .71 Pac. 645.

An ordinance for licensing business for

purposes of "regulation and revsnue" is re

pealed by an not giving municipalities power

to impose such taxes solely for purposes of

regulation. Santa Monica v. Guidinger. 137

Cal. 658. 70 Fee. 732. A provision of an or

dinance creating the remedy for the enforce

ment of a license tax is repealed by repeal

of an ordinance imposing the tax. Sonora v.

Curtin, 187 Cal. 683. 70 Pae. 674.

16. An act requiring a license fee of cor

porations increasing their capital stock has

)plication to corporations created thereafter

and those incorporated before but authorized

thereafter to increase their capital stock

and not companies created prior to the act

and then given the right to increase the cap

ital stock. Corn. v. Buflalo 8: S. R. Co. [Pa.]

Where difi'erent kinds of business subject to

license are combined, they must pay license on each business.“ The Missouri act

58 Atl. 409. A statute repealing a license

requirement he; no retrospective ertect.

Flanigan v. Sierra County [C. C. A.] 122 Fed.

24.

17.

488.

18. Flanigan v. Sierra County. 122 Fed. 24.

10. See Auctions and Auctioneers. Attor

neys and Counsellors, Common Schools, In

ioxicating Liquors. Medicine and Surgery for

licenses applicable to the particular business

or profession.

20. Washington Elec. Vehicle Transp. Co.

v. D. C., 10 App. D. C. 462. An automobile

is not covered by an ordinance imposing a

vehicle tax on proprietors of "hacks. cabs.

omnibuses. and other vehicles for the trans

portation of passengers for hire." this type

of vehicle not being in use at the time of

the passage of the ordinance. Id. A law

allowing cities to license itinerant doctors

and itinerant physicians and surgeons gave

no power to require a license from a "dental

Brown v, Galveston [Tex] 75 8. W.

surgeon." Cherokee v. Perkins, 118 Iowa.

405.

21. A brewer delivering beer to his cus

tomers must take out a license.

v. Smith. 93 M0. App. 217.

22. A manufacturer is a. merchant if he

keeps goods manufactured by him at a store

kept by him for the sale of such goods in

the ordinary course of trade but not if he

only manufactures goods to fill orders from

his customers. Kansas City v. Ferd Helm

Brewing Co., 98 Mo. App. 590. One is en

gaged in the business of a dealer in pistols

in Alabama who has a place for their sale

and who holds himself out for business

though only one sale may be shown. Act

does not apply to sales of pledged pistols by

licensed pawnbrokers. Morningstar v, State,

135 Ala. 66. An occasional purchaser of a

note without seeking the transaction does

not make the party subject to the privilege

tax for sharing notes. Trentham v. Moore

[Tenn.] 76 8. XV. 904.

23. People v. Prillen, 173 N. Y. 67.

Kansas City
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imposing license taxes on local insurance agencies does not authorize the imposi

tion of an additional license tax on the individual insurance agents." A privi—

lege tax on cotton seed oil mills of a. certain capital does not have reference to the

capital stock." In Massachusetts, a nonresident purchasing from manufacturers

bits of unavailable iron and reselling them is not a junk dealer,27 otherwise, per

sons engaged in the business of buying old gold and silver articles to be sold for

dental or minting purposes.“ A person selling ranges by sample, taking orders

for future delivery to be paid for only on such delivery, is not a peddler.2° A

nonresident architect paying occasional visits to a. town to inspect buildings in

course of construction and to see that his plans and specifications are carried out

is liable to a license tax on architects required by such city.“

A lessee of a street railroad is not liable for fees due from the lessor prior to

the lease. though the lessee took the property “subject to all the debts and liabili

ties of the first company.u

A city may require applicants for brokers’ licenses to execute a sworn state

ment that all their orders were executed on the respective exchanges.” One ille

gally conducting a stock exchange is to be pursued criminally and not as a tax

defaulter failing to pay occupation tax imposed on dealers in “futures” lawfully

engaged in the business.“

Exemptions—In Georgia, disabled Confederate soldiers are exempt from the

payment of business tax.“ A sugar refiner is a manufacturer, and as such exempt

from license taxation under the constitution of Louisiana."

§ 3. Collection and payment of license fees.-—A company accepting an. or

dinance granting a right to maintain poles and wires on condition of payment of

a stipulated yearly license fee may not thereafter question the reasonableness of

the charges."

A right to collect a license tax prior to repeal of act imposing the tax ceases

with the repeal." A law requiring no license fee does not authorize recovery

back of a proportional part of a fee paid by one under the former law.” Under

the Atlantic City ordinance for licensing auctioneers, etc., passed July 14, 1902.

no license fee becomes payable until June 1, 1903.”

That one paid a license tax one year without protest will not estop him to

deny the validity of an ordinance increasing the amount for subsequent years.40

A license may be revoked without notice to the licensee where there is reason

24. Seller 01' sous. water and restaurant

keeper. State v. Rombotis. 110 La. 483. In

Alabama one taking out a. merchant's license

izes issuance of certificate under New Jersey

laws to persons engaged in architecture at

the passage of P. L. 1902. p. 54. Car-dirt v.

cannot be compelled to take out a. license as

a seller of millinery, where he sold but did

not trim. Tuscaloosa v. Holczstein, 184 Ala.

636.

2:5. Kansas City v. Oppenheimer

App.] 75 S. W. 174.

20. Hazlehurst Oil Mill 8: Fertilizer Co. v.

Decell [Miss] 33 So. 412.

21'. Com. v. Ringold. 182 Mass. 808.

28. Com. v. Hood, 183 Mass. 196.

29. Potts v. State [Tax Cr. ADD-1 74 S. W.

31; Harkins v. State [Tax Cr. App.] 75 S.

W. 26.

30. YVilson v. City Council of Greenville.

65 S. C. 426. Evidence of practical work as

architect. the writing of articles on archi

tecture for technical journals. use or station

ery and sign announcing that fact. designa

tion as an architect by the directory to

gether with information showing location of

building designed and superlntended author

[Mo.

New Jersey State Board of Architects [N. J.

Law] 54 Atl. 294.

31. New York v. Third Ave. R. Co.. 7'!

App. Div. [N. Y.] 379.

10.3%. Hot Springs v. Rector [Ark] 76 S. W.

i) .

33. Jones v. Stewart [Ga] 44 S. E. 879.

84. Cnxwell v. GOdGard [0a.] 46 S. E. 412.

85. State v. American Sugar Refining Co..

108 L8. 603.

30. Postal Tel. Cable Co. v. Newport

[Ky.] 76 S. W. 159.

37. Bradstreet Co. v. Jackson. 81 Miss.

233.

38. Ryan v. New York, 40 Misc. [N. Y.]

228.

30. Atlantic City v. Freisinger [N. J.

Law] 54 Atl. 249.

40. Standard Oil Co. v. Spartanburg, 66 S.

C. 87.
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to believe that the business is a nuisance, a menace to public health, or detrimental

to peace or morals.‘1

A complaint to enjoin the enforcement of vehicle license ordinance should

allege use of streets by plaintiif’s vehicles and his ownership of the vehicles.‘2 A

complaint for practicing medicine without a license need not specify the particular

acts or means of practice.‘8

An information under an act imposing a license tax on peddlers of cooking

stoves or ranges must show that the stoves sold were cooking stoves or ranges.“

An information under an act imposing a. license on peddlcrs of specified articles

and providing that a merchant paying an occupation tax shall be exempt from

such tax for selling the articles in his store must negative the fact that defendant

was such merchant.“ In a prosecution for violation of laws requiring licenses

from junk dealers, evidence is inadmissible to show the interpretation put on the

law by oflicials.“

§ 4. Effect of obtaining or failure to obtain license.—Generally, the efiect

of failure to obtain license is to invalidate contracts so that there may be no re

covery thereunder.“

not absolutely void.“l

A contract for sale of property by an unlicensed broker is

LICENSES TO ENTER ON LAND.

§ 1. Nature, Creation nnd ludlcin o! a Li

cenne and Distinction from Easements and

Other Estate! (734).

§2. Rights and Liabilities 0X Licensees

(734).

§1.

A. Bare Licensees (735).

B. Licenses Coupled With an Interest

(736).

Nature, creation and indicia of a. license and distinction from ease

ments and other estates—A license is an authority or permission to do some one

act or a series of acts on the land of another.“ A license may be either an ex

press authority, conferred in writing" or by parol agreement,“1 or an implied

authority inferred from the relationship of the parties.“2

41. Wallace v. Reno [Nev.] 78 Pac. 628.

2. Kersey v. Terre Haute [Ind.] 68 N. E.

1027. ’

48.

94 N.

44.

W. 26.

45.

31.

46. Com. v. Hood, 183 Mass. 196.

47- A physician in Texas may not re

cover tor service where he is not regularly

licensed. Wiekes-Nease v. Watts. 30 Tex.

Civ. App. 515. An imperfect registration of

a physician cured by the issuance of a cer

tificate from the proper authority relates

back to the original registration and renders

his contracts of employment legal from that

date. Ottaway v. Lowden. 172 N. Y. 129.

\Vhere one of the members of a firm engaged

in plumbing business did not hold certificate

the firm could not recover for work done

[Building Code Law N. Y. par. 25. subd. 3].

Schnnier v. Navarre Hotel & Importation Co.,

82 App. Div. [N. Y.] 25. The fact that the

principal had not paid his privilege tax does

not prevent him from holding his agent to

account for proceeds of transaction. Decell

v. Haziehurst Oil Mill & Fertilizer Co.

[Miss.] 35 So. 761.

48- Ober v. Stephens EW. Vii-1 46 S. E.

195. One selling real estate for another

White v. Lapeer Circuit Judge [Mich]

W. 601. '

Harkins v. State [Tex. Cr. App.] 75 S.

Potts v. State [Tex. Cr. App] 74 S. W.

A license may be granted

without holding himself out to he a real

estate broker may recover though he has not

taken out a. broker's license as required by

statute. Black v. Snook, 204 Pa 119.

49. Fonda: J’. d: G. R. Co. v. Olmstead, 84

App. Div. [N. Y.] 127; Price v. Madison rs.

D.) 96 N. W. 933: Coyne v. \Varrior Southern

R. Co. [Ala] 34 So. 1004.

50. Price v. Madison [5. D.] 96 N. W. 933.

Boise City Artesian Ii. 8: C. Water Co. v.

Boise City [C. C. A.] 123 Fed. 232; Barney v.

Lincoln Park Com'rs. 203 Ill. 397; Brown v.

New York. 78 App. Div. [N. Y.) 361; Caughie

v. Brown, 88 Minn. 469.

51. Fonda, J. & G. R. Co. v. Olmstead. 84

App. Div. [N. Y.] 127; Kastner v. Benz

[Ken] 73 Pac. 67; Oster v. Bros [Ind] 64 N.

E. 918; Snyder v. East Bay Lumber Co.

[Mich.] 97 N. W. 49; Turner v. Mobile, 135

Ala. 73: Worthen v. Game, 182 Mass. 243.

52. Where one carries on a. public busi

ness, he gives to the public an implied 1i

cense to enter his premises upon the busi

ness there carried on. Chesley v. Rochet‘ord

[Neb.] 96 N. W. 241; Muench v. Heinemann

[Wis.] 96 N. W. 800. But mere acquiescence

on the part of a. railroad company in the

use of its track by the public does not con

fer any right to use the same, or amount to

a license. \Vilmurth's Adm'r v. 111. Cent. R.

Co. [Ky.] 76 S. W. 193.
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for a consideration,“ but is valid, though gratuitous.“ A license, in so far as the

licensor has right and authority to grant the same,“ authorizes the performance

of the acts specified or those necessary for the enjoyment of the license, but cannot

be extended or varied.“ A license to enter land and do certain acts thereon does

not create the relation of landlord and tenant,57 nor does it amount to an ease

ment, for it confers no right or interest in the land.“ But a grant in proper

form of a perpetual right of user, though described as a license, gives the grantee

.an easement or other interest in the lam ." Possession _or user under a license is

not adverse, and will not create an easement by prescription.“0

§ 2. Rights and liabilities of licensees. .4. Bare licensees—In the law of

torts, where the term is usually employed, a bare licensee is one who enters on the

premises of another, with his consent, but without any invitation, express or im

plied. He can recover only for wanton or willful injury to him by the licensor.“1

This branch of the subject is more specifically treated elsewhere.“2 The term

bare licensee may be used also in a wider sense to mean one who is given a bare

license. as distinguished from a license coupled with an interest. The distinction

is mainly one of degree and the cases are not uniform, but generally one who acts

under a gratuitous license without incurring any substantial expense in reliance

on the license is a bare licensee.” A license without consideration is terminated

by failure to act on it within a reasonable time,“ by a conveyance of the property

of the licensor,“ or by a mere notice from the licensor that the license is re

voked.“

53. Price v. Madison [8. D.] 95 N. W. 933;

Kastner v. Benz [Kan] 73 Pac. 67; Caughie

v. Brown. 88 Minn. 469. ‘

54. Kibbey v. Richards, 30 Ind. App. 101;

Snyder v. East Bay Lumber Co. [Mlch.] 97

N. W. 49.

65. A license to quarry stone on certain

land is subordinate to a. prior grant by deed

of a right 0! way over the same. Coyne v.

Warrior Southern R. Co. [Ala.] 34 So. 1004.

A written license to cut all the timber upon

the lands described therein to which the li

censor had any right. title or interest. con

ferred no consent or authority on the licensee

to cut timber on land which. though included

in the parcel of land described in the license,

belonged to a third party. Caughie v.

Brown, 88 Minn. 469.

56. Where a. railroad company for a. con

sideration allows a telegraph company to

erect its poles on a. right of way which the

railroad company has acquired for the con

struction of its road. this gives the telegraph

company a license as against the railroad

company but does not bar a claim for dam

ages by the manner of the land for the ad

ditional burden. Hodges v. Western Union

Tel. Co.. 133 N. C. 225. The proprietor of a

grain elevator built by permission on the

right of way of a railroad company is a li

censee on the premises and must operate his

elevator subject to the right of the company

to use the track for its trains and for switch

ing purposes in the ordinary and usual way.

Chicago. B. & Q. R. Co. v. GiiTen [Neb.] 96

N. XV. 1014.

57. Squire v. Ferd Helm Brew. Co.. 90 M0.

App. 462. License to enter and remove

crops. Janouch v. Pence [Neb.] 93 N. W. 217.

58. A bill of sale of standing timber. while

insuiflcient to convey any interest in the

realty is admissible as evidence to prove a

license to enter upon the premises for the

purpose of cutting and removing lumber.

Price v. Madison [5. D.] 95 N. W. 933. See.

also. Easements.

59. An indenture between a property own

er and park commissioners whereby the for

mer grants to the latter perpetual leave and

license to occupy a portion or his land for

park purposes transferred a. permanent in

terest in the property so long as it should

be used for the specified purpose, and such

license is not revoked by a. subsequent con

veyance by the grantor. Barney v. Lincoln

Park Com'rs. 203 Ill. 397.

80. Continuance for twenty years of a

wall erected under a. license does not neces

sarily give a. right by adverse possession.

Percival v. Chase, 182 Mass. 371. The user

of a private way under a. naked license and

without an assertion of adverse right. will

not establish an easement by prescription

against the owner of the land. Kibbey v.

Richards. 30 Ind. App. 101. Possession by a

licensee is the possession of the licensor and

does not prevent the latter giving possession

to another. Percival v. Chase, 182 Mass. 371.

But where the owners of land traversed by

a natural water course unite in widening it

for better drainage. the continued and unob

structed use thereof for 40 years will raise

a. presumption that the widening was done.

not under a license, but under a. claim or

right which has become good by prescrip

tion. Spink v. Corning. 172 N. Y. 626.

61. Fall oi! weight from a. structure in

process of building. Chesley v. Rocheford

[Neb.] 96 N. W. 241. One doing business

with the employees of the licensor, though

expressly directed by him to use the elevator

which caused the injury. Muench v. Heine

tnann [W'isJ 96 N. W. 300.

62. See Negligence,

03. See Tiffany, Real Prop p. 678 et seq.

64. Right to remove timber where no time
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(§ 2) B. Licenses coupled with an interest—An executed parol license,

given for a valuable consideration, and upon the strength of which the licensee

has expended money or labor, is a license coupled with an interest and is not rev

octible,67 and rights acquired thereunder will be protected in equity.“

LIENS.

51. Common Law, Equitable and Statu

tory Liens (737).

A. Common Law Liens (737).

B. Equitable Liens (737).

C. Statutory Liens (738).

I 2. Priorities Between Liens (789).

58. Transfer and Substitution of Liens

(710).

§ 4.

5 5.

(735).

Extillguishment and Discharge (740).

Enforcement and Protection of Liens

Scale of article—This article treats only of liens in general; specific liens

being treated under the specific topics to which they relate.“

limit is fixed. Snyder v. East Bay Lumber

Co. [Mich.] 97 N. W. 49.

85. Jayne v. Cortland Waterworks Co.. 42

Misc. [N. Y.] 263. An oral license to use a

right of way is not binding upon the licen

sor's vendee when no mention of the right

of way is made in the deed. “rorthen v.

Garno, 182 Mass. 243. A license to enter on

land and cut timber, though granted for a

consideration. is terminated by the sale of

the land. but the licensee has the right to re—

move any timber he has out prior to such

sale. Price v. Madison [8. D.] 95 N. W. 933;

Polk v. Carney [3. D.] 97 N. \'V. 360.

86. A license to use a private way, where

no consideration is paid therefor, or any

value parted with on the faith that the

license is perpetual. is revocable at the will

of the owner. Kibbey v. Richards, 30 Ind.

App. 101. A landowner's verbal consent that

another person may put a sewer through his

land is a mere revocable license, which may

be terminated by reasonable notice. Fonda.

J. & G. R. Co. v. Oimstead, 84 App. Div. [N.

Y.] 127. A permit by the board of docks al

lowing the construction ot a dumping board

on a. part of a dock. it construed as a. license.

is revocable at pleasure Brown v. New

York, 78 App. Div. [N. Y.] 361. Permission

by a. railroad company for the use of its

poles on which to erect a. telephone line, in

return for certain privileges in the use of

such line, no time being specified. is a license

only and may be revoked after reasonable

notice. Western Union Tel. Co. v. Carver

[Tex. Civ. App.] 74 S. W. 55. A city or

dinance giving a company the right to lay

water pipes in the streets without specifying

any term is a license only, revocable at the

will of the city. In the absence of statutory

authority a city has no power to grant a per

petual franchise. Boise City Artesian H. &

C. Water Co. v. Boise City [C. C. A.] 123

Fed. 232. A parol license for the erection of

structures on land is revocable at the pleas

ure of the licensor, and though acted on does

not raise an estoppel in pals against the

licensor. Erection of wharves on shore

lands. Turner v. Mobile, 135 Ala. 73. Where

the public are for some years allowed to use

a roadway, the erection of obstructions at

either end of such roadway by the owner and

maintaining the same in place for a reason

able time is sufficient notice that the license

to use the road has been withdrawn. In

this case the maintenance of an obstruction

for four months was held sufficient. Iii.

Cent. R. Co. v. Waldrop, 24 Ky. L. R. 2127,

72 B. W. 1116.

67. License to adjoining owner to use

stairway and make entrance through party

wall. Kastner v. Benz [Kan] 73 Pac. 67.

License to cut timber, no time limit being

fixed, is not revoked by failure to exercise

it within a reasonable time. Watson v.

Adams [Ind. App.] 69 N. E. 696. A license

coupled with an interest cannot be revoked

by a lessee of the licensor who takes with

knowledge so long as the license is not

abused. Darlington v. Mo. Pac. R. Co.. 99

Mo. App. 1. Where a. licensee, relying on the

license, takes possession and makes improve

ments, the license may become irrevocable

by equitable estoppel. License to lay water

pipes to a spring. Moore v. Neubert. 21 Pa.

Super. Ct. 144. Where a railroad company

puts in a. switch track on private land, part

ly at its own expense and partly at the ex

pense of the owner of the land. and for their

mutual advantage, the company had a li

cense coupled with an interest in the switch,

and such license could not be arbitrarily or

suddenly revoked. Darlington v. Mo. Pac.

R. Co.. 99 Mo, App. 1. “'here. by an oral

agreement between their owners, adjoining

buildings were erected with a. stairway

wholly on the land of one for the joint use

of himself and the other owner who pro

vided no other means of access to the upper

stories, a. revocation of the license was on

joined in a. court of equity on the ground

that it would cause great injury to the

licensee. Dodge v. Johnson [1116- ADD-l 61

N. E. 660. Where a licensee sues a licensor

for damages for the revocation of an oral

license, and recovers the whole sum he has

expended on the faith of the license. he no

longer has any right to enforce the license.

but the latter must be treated as revoked.

Oster v. Bros [Ind.] 64 N. E. 918.

68. Maple Orchard, G. d: V. Co. 7. Mar

shall [Utah] 75 Pac. 369.

09.. See Attachment; Agency; Attorney

and Counselor; Auctions and Auctioneers;

Brokers; Carriers; Chattel Mortgages; Ex

ecutions; Factors; Inns. Restaurants, and

Lodging Houses; Judgments; Mechanics'

Liens; Mortgages; Taxes; Vendor and Pur

chaser; Agister's Liens (see Animals); Log

ging Liens (see Forestry and Timber); Crop

Liens (see Agriculture and Landlord and

Tenant); Maritime Liens (see Shipping and

Water Traffic).
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g1. Common law, equitable and statutory liens. A. Common law Items.—

A common law lien is the mere right of retaining possession of certain personal

property on which work and labor has been performed until the claim for such

services has been satisfied?0 It is dependent upon possession, actual or construc

tive,71 which must be obtained in a lawful manner, and with the owner’s consent."

(§ 1) B. Equitable liens."—An equitable lien arises by express contract,

showing an intention to charge certain property therein described with a certain _

obligation or debt,“ as by an order," note," check," or assignment ;" but the

assignment must be of some obligation owing to the assignor." The contract

must show an intention to charge the property with a certain obligation or debt,80

and must describe the property sufficiently for identification."1 A mere promise

to pay from a particular fund is not sufficient; there must be some positive act

of appropriation on the part of the debtor whereby he ceases to control the fund."2

An equitable lien is not dependent upon possession,” and can be created only by

the owner or his authorized agent.“

An equitable lien may also arise, in the absence of an express agreement, upon

equitable principles where the rights of the parties cannot otherwise be secured."5

70. Burrough v. Ely [W. Va.] 46 S. E. 871.

One repairing a. machine upon request may

retain possession thereof to secure payment

of his charges for repairs. Henderson v.

Mahoney [Tex. Civ. App.] 72 S. W. 1019.

Factors. Ermeiing v. Gibson Canning Co.,

105 Ill. App. 196. Attorney. In re Sweeney,

86 App. Div. [N. Y.] 547. Carrier: Stor

age charges on goods not promptly called

for. Schumacher v. Chicago & N. W. R. Co.

[111.] 69 N. E. 826. And see titles Agen'cy;

Attorney and Counselor; Factors.

1'1. Possession of bills of lading entitles

one to a lien on the property evidenced

thereby for money furnished to pay drafts

attached to such bills. First Nat. Bank v.

San Antonio R. Co. [Tex.] 77 S. W. 410.

72. A mover of furniture acquires no lien

for services on property which he was told

not to move, and which in fact he did not

move, but possession of which he obtained

without the owner’s consent. Booker v.

Reilly, 85 App. Div. [N. Y.] 614. Factor.

People's Bank of Pratt v. Frlck Co. [OkL]

73 Pac. 949.

1'3. For specific equitable liens see titles

Chattel Mortgages; Mortgages; Vendor and

Purchaser.

74. Evidence held insumcient to show that

a' son agreed to pledge stock with his mother

as security for money advanced to buy the

stock so as to create an equitable lien on

the stock in favor of the mother's estate.

Duvall v. Hambleton [Md.] 55 Atl. 431.

15. An order given. for a valuable con

sideration, for the payment of money out

of a. specific fund creates an equitable lien

upon such fund. Third Nat. Bank v. At

lantic City. 126 Fed. 413.

78. A note executed in consideration of s

devise. creates an equitable lien upon the

estate in favor of the devises. Ballard v.

Camplin [Ind.1'67 N. E. 505.

7. Checks drawn on a special fund create

an equitable lien thereon for the amount of

such checks. Fortier v. Delgado [C. C. A.]

122 Fed. 604.

78. An assignment of part of an indebted

ness secured by a mortgage creates a lien

pro tanto on such mortgage. Miller v.

Campbell Commission Co. [Okl.] 74 Pac. 507.

Curr. Law. Vol. 2—47.

79. The assignment by one of apportion

ment warrants drawn in his own favor

against his own property, creates an equit

able lien in favor of the assignee, as the

warrants created no obligation in the as

signor's favor. United Loan & Deposit Bank

v. Bitzer [Ky.] 78 S. W. 183.

80. Duvail v. Hambleton [Md.] 65 Atl. 431;

Elmore v. Symonds, 183 Mass. 321. A con

tract to dig a well payment for which is to

be made in land at a. certain price. or in

cash (Meyer v. Quiggle, 140 Cal. 495, 74 Pac.

40); or to look exclusively to trust property

in the hands of a trustee for a debt or

charge (Industrial Lumber Co. v. Texas Pine

Land Ass'n [Tex. Civ. App.] 72 S. W. 876),

does not show sufficient intention to charge

the property.

81. Franklin 1. Browning [C. C. A.] 117

Fed. 226.

82. An agreement to pay over tents of

certain specified property as they accrue

does not create an equitable lien, unless

there is an express stipulation to that effect.

or language from which such an intention

clearly appears, as in payment of a. debt

representing money used to increase the

value of the property on which the lien is

claimed. Elmore v. Symonds, 183 Mass. 321.

88. A factor. in pursuance of an agree

ment. may have an equitable lien for ad

vances on all goods for which invoices are

sent him. whether actually shipped or re

maining in the hands of the consignor. In

re Olzendam Co.. 117 Fed. 179. See, also,

Howard v. Delgado [C. C. A_] 121 Fed. 86.

84. One having legal title to land cannot

by contract create an equitable lien for an

other having an equitable interest therein

without the latter's authority or consent.

Atlantic Trust & Banking Co. v. Nelms, 116

Ga. 915. g

85. One of' two or more beneficiaries of

a life insurance policy, who pays premiums

to keep it alive is entitled to an equitable

lien on the proceeds for his reimbursemr-nt.

Stockwell v. Mut. Life Ins. Co., 140 Cal. 198.

73 Pac. 833. In Wnnhlngton an OWner of

land who pays overdue taxes in good faith.

in ignorance of a sale. is entitled to a Judi;

ment against the tax purchaser for the
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The doctrine applicable to a quasi-public corporation that persons furnishing

material or labor to keep it in operation are entitled to a preferential payment

out of its assets, amounting to an equitable lien, does not apply to gas companies,"

nor to services rendered to a railroad company in furthering business other than

railroad business.87

(§ 1) 0. Statutory Iz'cns."—~A statutory lien is one that is declared to be

such by statute, and embraces in modified form some of the common law liens 5*“

but in order that one may avail himself of such lien, he must comply with all the

requirements of the statute,"0 as by filing a. statement of his claim,“1 or by delivery

and notice." One will not acquire a statutory lien if he has no valid and en

forceable claim for services,“a or if he has not performed services required by the

statute,“ or if, where the lien is dependent upon possession, he obtains possession

unlawfully.” A statutory lien, in the absence of express legislation, does not at

tach to public property ;”° nor to such property in the hands of a private person,

who obtained title thereto after the claim to a lien arose.“1 A party to whom a

certain sum is payable by a devisee under the terms of a devise by another has a

lien upon the legacy for such sum." A laborer, within the meaning of statutes

giving him a lien for services, is one who performs manual labor only.”

amount so paid. and to have it declared a.

lien on the property. Rothchild Bros. v.

Rollinger. 32 Wash. 307, 73 Pac. 367.

86. Allegations in bill held too vague to

support this doctrine even though the case

had been one within it. Louisville & N. R.

Co. v. Memphis Gaslight Co. [(3. C. A.] 125

Fed. 97.

87. As in a logging venture. Security

Sav. & Trust Co. v. Goble R. Co. [Ore.] 74

Pac. 919.

88. For specific statutory liens see titles

Mechanics' Liens; Attachment; Execution;

Inns, Restaurants, and Lodging Houses;

Taxes: Crop Liens (see Agriculture and

Landlord and Tenant); Agister’s Liens (see

Animals); Logging Liens (see Forestry and

Timber): Warehousing and Deposits.

89. But a statutory lien for labor does not

arise under a statute providing that in cases

of attachment, eta. one having a claim for la

bor against the defendant may give notice

thereof and be paid out of the proceeds un

less his claim is disputed [Code Civ. Proc. Cal.

i 1206]. Winrod v. Wolton [0211.] 74 Pac.

1037.

00. Moher v. Rasmussen [N. D.] 95 N. W.

152. Notice presented by an empioye, under

Iowa Code. §§ 4019. 4020, requiring the pres

entation of a notice of claim before sale to

effect a. labor lien, does not create a lien on

the fund derived from a foreclosure sale. such

sections not applying to a foreclosure by no

tics and sale. Wells v. Kelley [Iowa] 96 N.

\V. 1104. Lien of drainage ditch contractor

under Ky. St. § 2400 is effective only from

giving of certificate of amount due by coun

ty surveyor. Dixon v. Labry [Ky.] 78 S. XV.

430.

ill. A thresher, claiming a lien under R.

S. 1899. § 4824. must file a. statement in the

nrlice of the register of deeds showing “the

amount and quantity of grain threshed."

Mohcr v. Rasmussen [N. D.] 95 N. W. 152.

92. A public cartman claiming a. lien on

property under the ordinances of'New York

City must convey and deliver the property

to the property clerk of the police depart

ment, or to a convenient storage warehouse.

and give notice, in writing, with a brief

statement of particulars, to the bureau of ii

censes; and not keep the property in his own

possession. Browning v. Belford. 83 App.

Div. [N. Y.] 144; Taylor v. Smith, 87 App. Div.

[N. Y.] 78.

98. A public cartman is not entitled to a

lien. under a. city ordinance, for his charges

for transportation, where injury to the goods

in transit was in excess of such charges.

Browning v. Belford, 83 App. Div. [N. Y.]

04. Although he has performed some serv

ices. other than those provided for, in respect

to the property. Taylor v. Smith, 87 App.

Div. [N. Y.] 78.

as. A warehouseman cannot claim a lien.

as against a mortgagee. under a statute giv

ing warehousemen a. lien on goods stored for

services rendered. on property stored with

him in violation of a. condition that the mort

gagor should not remove the property with

out the mortgagee‘s written consent [Laws

N. Y. 1897. p. 533. c. 418, art. 8, i 73]. Allen

v. Becket, 84 N. Y. Supp. 1007.

06. A logging lien does not attach to prop

erty of the United States government [6. L.

Minn. 1899, c. 342, p. 432]. Rowley v. Conk

lip, 89 Minn. 172.

or. Rowley v. 081mm. 89 Minn. 172.

08. Under Ky. St. 1899, §§ 2066 and 467.

creditors of a. testator have a. lien of record

for their debts on land which he has direct

ed by his will to be sold and from the pro

ceeds to pay his debts. Hurst v. Davidson

[Ky] 76 S. W. 37.

99. Independent contractors, clerks, secre

taries, or agents, are not workmen or labor

ers having a special privilege on property

for their wages under the laws of Louisiana.

Fortier v. Delgado, 122 Fed. 604. Maine—

Rev. St. c. 91. § 38. as amended by c. 183, p.

172. P. L. 1889. giving a. logging lien protects

laborers only; “whoever labors“ means "la

borer," and in the statutory sense is one who

performs manual labor under direction of his

employer. and not an independent contractor.

Littlerield v. Morrill, 97 Me. 505.
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Conslrzwtion.—The provisions of lien laws must be liberally construed, with

a view to effect their objects and promote justice ;1 but the operation, extent, and

character of the lien is to be ascertained only from the terms of the statute; and

courts cannot extend it to cover cases for which the statute does not provide.2 A

statute making a purchaser personally liable for the full amount of a lien, if the

property is so charged that the lien cannot be enforced against it after proper

proceedings, is unconstitutional, as depriving the purchaser of his property without

due process of law.8

§ 2. Prion'ties between liens.‘—As between equitable liens, priority depends

upon which one has the better equity,“ as between an equitable and a common law

particular lien, it depends upon notice of the latter lien.“ As between statutory

liens, priority depends upon the express statutory provisions and compliance there

with, in the absence of which it would depend upon priority in time and notice.’

As between an equitable and a statutory lien, in the absence of statute fixing prior

ity, it depends upon which lien is prior

1. Phillips v. Salmon River M. & D. Co.

[ldaho] 72 Fee. 886.

2. Moher v. Rasmussen [N. D.] 95 N. W.

152. A lien law providing that “all condi

tions and reservations in a. contract for

the sale of goods and chattels, accompanied

by immediate delivery" and providing that

title shall remain in the seller until paid for,

shall be void. unless filed, does not require

the filing oil a conditional contract for the

sale of chattels to be manufactured by the

seller. Duntz v. Granger Brew. Co., 41 Misc.

[N. Y.] 177. construing Lien law N. Y. Q 112

(Laws 1897, c. 418. p. 540).

3. Rogers-Huger Co. v. Murray, 115 Wis.

267. 59 L. R. A. 737. construing R. S. Wis.

1898, i 3336.

4. It is not within the scope of this article

to discuss priorities depending on the de

tectiveness of one or the other of the two

hostile liens. Thus it an attachment levy be

asserted as superior to a. chattel mortgage

because it is alleged that the latter was un

recorded or not filed the point involved is one

concerning the Recordation 0t Chattel Mort

gages which title and others like it see

to ascertain what acts are efliciont to claim

and preserve a. lien.

5. As between equitable lions upon a

specific fund priority depends upon date of

notice to the debtor. holding such fund; pres

entation of an order creating such lien to

the debtor constitutes sufliclent notice for

this purpose. Third Nag Bank v. Atlantic

City. 126 Fed. 413. A junior mortgagee oi.’

specific property who furnished money to

buy it has an equity superior to a general

mortgagee who claims in the specific proper

ty only by virtue of an “after-acquired prop

erty" clause. Farmers' L. & T. Co. v. Denver.

L. & G. R. Co. [C. C. A.] 126 Fed. 46. A

vendor's lien retained in a deed is superior

to a subsequent mortgage on the same prop

erty, although the mortgagee, through fraud

of the mortgagor, had no notice of the deed

which was unrecorded. Hall's Adm'r v.

Hall's Adm‘x. 24 Ky. L. R. 2317..73 S. W. 1120.

A mortgage lien is superior to a prior ven

dor's lien of which the mortgagee had no no

tice. Hubbell v. Henrlckson, 176 N. Y. 176.

An unrecorded contract 01’ conditional sale is

superior to a subsequent chattel mortgage,

though the debt secured by the mortgage

“’3! contracted before the sale. First Nat.

in time.‘

Bank v. Reid [Iowa] 98 N. W. 107. A mort

gage lien on real estate and chattels as fix

tures is subsequent to a. vendor’s lien on the

chattels purchased under an agreement that

the title thereto was to remain in the seller

until paid for. Duntz v. Granger Brew. Co.,

41 Misc. [N. Y.] 177. A judgment lien is su

perior to a prior mortgage lien where the

mortgagor is absent from the state until

after the time allowed by the statute oi.’ lim

itations has elapsed. Though the mort

gagor's absence suspends the running of the

statute of limitations as against the mort

g'ngee‘s right of foreclosure. it does not sus

pend thc statute so as to prevent other liens

from attaching. Brnndensteln v. Johnson.

140 Cal. 29. 73 Pac. 744.

8. A Judgment lien is superior to an at

torney's particular lien, where the judgment

creditor had no notice 0! the attorney's in

tention to claim a lien at the time he filed his

transcript of the Judgment. Teller v. Hill

[6010.] 72 Fee. 811.

7’. Under the statute in Montahn a lien (or

services rendered within sixty days is pre

ferred to attaching creditors. it within ten

days after notice to the attaching oflicer.

suit is brought to establish his claim; but

such lien is waived if he fails to sue within

such time. Shea. v. Regan [MontJ 74 Pac.

737.

8. An attachment of land, of a mortgagor.

subject to a recorded mortgage. creates a

lien only on the equity of redemption. Lon

don & B. F. Bank v. Dexter Horton 8: Co.

[C. C. A.] 126 Fed. 593. The lien or a bene

ficiary of the estate of a trustee for reim

bursement for the trustee's detalcatlon. is in

ferior to a. prior lien secured by an attaching

creditor of such trustee. Wales v. Sammis.

120 Iowa, 293. A vendor's lien on property

covers permanent improvements to such

property. in the absence of an intention or

the parties to treat them as personally. and

is superior to a. mechanic's lien for the im

provements. Watson v. Markham [Tex. Civ.

App.] 77 S. W. 660. A chattel mortgage is

superior to a. prior lien oi! a. judgment cred

itor by delivery of writ of execution to the

sheriff. where by act of counsel the levy is

not made until after the chattel mortgage

was recorded. Ankele v. Elder [Colo. ADD-l

75 Pac. 29. A warehouseman‘s lion under

Laws 1902, p. 1775. c. 608. is not superior to
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§ 3. Transfer and substitution of Hana—Though as a general rule a. com

mon law lien is nonassignable, if a person accepts an assignment of such a lien

and possession of the property, securing it, according to an agreement therefor,

and having induced the lienor to make such assignment, he is estopped to assert the

validity of the transfer.” As to whether there was an assignment or transfer of

a lien, a finding that the lien was “transferred and delivered” is sufficient.“ A

contract lien in favor of a corporation advancing money to purchase goods is equita

ble and passes to its successor.“

§ 4. Extinguishment and discharge—A common law lien may be waived by

the lienor converting the property subject to it,12 and it will be discharged by pay

ment of the debt for which it is security.“

An equitable lien against a bankrupt’s property is not extinguished by his

discharge in bankruptcy.“ So an equitable lien created by a devise does not lapse

by the death of the devisee before the testator,“ nor can it be defeated by the

devisee’s wife, who enters on the lands devised, on the testator’s death,“ nor by

the fact that a note executed in consideration of the devise was made to a third

person instead of the testator."

A statutory right of lien may be waived by the lienor failing to sue within a

limited time to establish his claim ;“ or by obtaining a personal judgment without

enforcing the lien.“

§ 5. Enforcement and protection of lions—In most cases of statutory liens,

the statute expressly provides a. mode for its enforcement, as by sale.2°

Statutory proceedings to enforce or foreclose—A junior lienor cannot com

plain that the superior lienor has adopted a means for satisfying his lien other

than that provided by statute, if such means do not injure his interests.’n

liens of mortgagees and sellers on conditional

sale. Singer Mfg. Co. v. Becket, 85 N. Y.

Supp. 391.

A statute providing that when a corpora

tion‘s property shall be put into the hands of

a. trustee. laborer's debts not exceeding $100

and performed within six months before the

transfer of property shall be first paid, does

not give such laborers claims superior to

mortgage liens, under R. S. 1899. 5 3167.

Cunningham v. Elm Grove Z. & L. Co. [540.

App.] 76 S. W. 487. But in Georgia, a labor

er's lien is superior to a mortgage to secure

purchase money. and to all other liens not

expressly declared superior or provided for

by statute [Civ. Code Ga. Q! 2792, 2793]

Bradley v. Cassels, 117 Ga. 517.

A landlord's statutory lien for rent is su

perior to a. mortgage executed by the tenant

upon property subject to the lien, where the

mortgage is not forthwith filed for record, as

required by statute (Liquid Carbonic Acid

Mfg. Co. v. Lewis [Tex. Civ. App.] 75 S. W.

47), and if the property is sent by the ten

ant to the mortgagee, the latter cannot de

feat the landlord’s lien by claiming to hold

the property as that of the tenant. till the

lien has ceased (Mensing v. Cardwell [Tex.l

Civ. App.] 75 S. W. 347). Where one enters

under a contract of purchase, and on default.

under the terms of such contract, becomes

:1. tenant. the owner's crop lien relates back

to the time of entry. so as to be superior

to a chattel mortgage given before default.

British & A. Mortg. Co. v. Cody, 135 Ala.

622.

0. Davis v. Nat. Surety Co., 139 Cal, 223,

72 Pac, 1001.

One

10. Without a further finding of delivery

of possession of the property. Davis v. Nat.

Surety Co.. 139 Cal. 223, 73 Pac. 1001.

11. Cincinnati Tobacco Warehouse Co. v.

Leslie [Ky.] 78 S. W. 413.

12. People‘s Bank v. Frlck C0. [OkL] 73

Pac. 949.

18. A bank’s lien on cotton for money ad

vanced is terminated by delivery to it of the

proceeds of sale of such cotton. First Nat.

Bank v. San Antonio R. Co. [Tom] 77 S. W.

410.

IL A judgment lien, upon a. note waiving

the homestead exemption upon lands of a

bankrupt exempted by the bankrupt court,

obtained within four months before the ad

judication of bankruptcy is not discharged

by a discharge in bankruptcy. McKenney

v. Cheney, 118 Ga. 387.

15, 16, 17. Ballard v. Camplin [Ind.] 67 N.

E. 505.

18. By failing to sue within ten days after

notice to an attaching officer. Shea v. Regan

[Mont.] 74 Pac. 737.

19. Cropper's lien.

Civ. App.] 73 S. \‘V. 45.

20. For lpeciflc statutory enforcement of

llenl, see titles Agriculture: Animals; Inns.

Restaurants and Lodging Houses; Landlord

and Tenant; Forestry and Timber: Mechan

ics' Liens; Mines and Minerals; Partnership;

Railroads; Shipping and Water Traffic; Tax

es; Wharves.

21. An agister may adopt. with the con

sent or acquiescence of his bailor, a. means

other than a. statutory foreclosure, if he does

not thereby injure a junior lienor. Dale v.

Council Bluffs Sav. Bank [Neb.] 94 N. W. 933.

Bond v. Carter [Tex.
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claiming a statutory lien for labor cannot sue in a court of equity to dismiss an

attachment suit and enforce his claim, as he has an adequate remedy at law.22

Equitable remedies and procedure—An equitable lien can be enforced in a

court of equity only, as by a suit to foreclose,” the usual mode of which is by a

decree for a sale of the property to which the lien attaches, and application of the

proceeds to the debt; or by a decree restraining the owner from disposing of it.“

Such lien may be enforced against the property in the hands of the original owner,“5

his receivers,” trustee in bankruptcy," purchasers with notice,28 or voluntary as—

signeesf" but not against a. bona fide purchaser for value,“0 or an attaching cred

itor.“ An equitable lien may be enforced by a Federal court, though the state

statutes recognize only mortgages and contractual “privileges.”“

Intervention—In a suit to foreclose a lien, a lienor may intervene and assert

his lien upon-the same property, and have its status as to priority determined."

Common law remedies and procedure—A common law lien, being merely a

right to possession, cannot be actively enforced, as by a sale of the property." The

remedies to determine or sustain this lien must be found in a court of law." If

the lienor is wrongfully deprived of his possession, he may maintain detinue for

the goods or trover and conversion for their value.“

LIFE ESTATES, REVERSIONS AND BEMAINDERS.

§ 1. Nature and Definition. (741). l 8. Rights and Remedies Between Third

§ 2. Mutual and Reluflve Rights and Rem— Persons and Life Tenants, Remnindcrmen or

miles of Life Tenant. and Future ’l‘enantl Revel-alone“ (745).

and The]! 1’11ka (744)

This article is limited in scope. The principles common to all life and re

rersionary estates have been collected here and those applicable to particular free

holds are excluded to other titles conducive to an easier and more familiar search.“

Matters pertaining to the instruments by which these estates are created belong to

the titles treating of such instruments."

51.

which may or must endure for life,” being then determined.‘0

By an independent attachment suit. or

Winrod v.

22.

in the original attachment suit.

Walters [Cer] 74 Pac. 1037.

23. Cochran v. Siegfried (Tex. Civ. App]

75 S. W. 542. And see title Vendor and Pur

chaser. The granting of a personal judg

ment in addition to the enforcement of a lien.

in an action to foreclose, is not void on its

face, on the ground that the granting of a

personal judgment is not within the jurisdic

tion of the court. Canadian 8: A. Mortg. dz

Trust Co. v. Clarita Land & Inv. Co., 140 Cal.

672. 74 Fee. 301.

24, 23. In re Olzendam Co., 117 Fed. 179.

26. In re Olzendam Co., 117 Fed. 179. As

against general creditors. Howard v. Delga

do [C. C. A.l 121 Fed. 26.

27. Evidence held insufficient to entitle

complainant to an equitable lien on a liquor

license of a bankrupt firm. as against firm

creditors, for money claimed to have been

loaned under a. veran agreement to one of

the partners for partnership use. Ross v.

Saunders. 123 Fed. 787.

28, 29, 30. In re Olzendarn Co.,

179.

31. In Mnmchupefln or New Hunpnhlre.

In re Olaendam Co., 117 Fed. 179.

117 Fed.

Nature and definitions—Generally speaking, a life estate is a freehold

If the estate has

a. Hold under Louisiana statutes. How

ard v. Delgado [C. C. A.] 121 Fed. 26.

83‘ Douglas v. Robertson (Tex. Civ. Ann]

72 S. W. 868.

84. Neither at law nor In equity. Bur

rough v. Ely [W. Va.] 46 S. E. 371.

83 And in the absence of statutory provi

sions to that effect. or other grounds for

equitable relief. it is not subject to a suit

in equity. Burrough v. Ely [W. Va.] 46 B. E.

871.

88. To the amount of his claim. Burrou‘h

v. Ely [W. Va.] 46 S. E. 871.

81. See Curtesy, 1. p. 830; Dower, 1, p.

956.

88. Deeds of Conveyance, 1, p. 908; Wills.

so. Words outrun-um! to give I life estate:

A contract between a divorced husband and

wife by which land was granted by the hus

band to the Wlfe provided that the estate

should close on the wife‘s marriage and that

the husband should have the right to sell.

and upon exercising that right she should

surrender possession on the husband's secur

ing to her the monthly rental value of the

premises gives the wife a life estate until

she marries subject to the condition of sur

rendinz possession in case of sale. Bridlong

v. Bmllong, 81 \Vash. 228, 71 PM. 751. A
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any inheritable character, it is a fee.“ A devise of the income or rents and profits

of land is a devise of the land itself, and whether the estate is for life or in fee

must be determined by the limitations in the devise or the expressed intention of

the testator." That portion of an estate for anothcr’s life which remains after

the tenant’s death while the cestui que vie lives is real estate."

There must be a particular legal estate to support a remainder,“ and the

conveyance must also give or grant the

deed to a life tenant is a delivery to all who may take in remainder.“

ticular tenant not the remainderman has the seisin."

estate in remainder.“ A delivery of a

The par

But a remainderman is

seised in law so as to become a stock of descent while the particular freehold is

yet outstanding."

Where there is a person in being, specifically designated, who would have a

right to possession upon the determination of the preceding estate, the remainder is

vested."

deed by A. to B. of property, and the words

"it is understood that the above conveyance

is to be good" during her life and on her

death to revert to the heirs of B. and A. (her

husband) -gives a life estate to A. Beedy v.

l-‘inney, 118 Iowa. 276. Testator devised the

residue of his estate to his wife for life. if

she remained his widow, and if not one-third

for her life and two-thirds to his daughter

for her life, and on the death of the wife to

the daughter for life, and on the death of the

daughter and wife, in fee to those who would

take from the wit. and the testator as on

an intestacy. The wife and daughter take a

life interest. Van Driele v. Kotvis [Mlch.]

97 N. W. 700. Funds were given in trust for

A for life. with remainder to the heirs of

her body. if living at her death, and if not,

to the testator's heirs. The trustee invested

in land, part of the purchase money being

paid by A's husband. A deed was made to A

for life, remainder to the heirs of her body,

if living at her death. and it not to the

testator's heirs to the amount of the pur

chase money paid by the trustees. Held A

took e. life estate in all the land and not

merely in that proportioned to the amount

paid by the trustees. Clay v. Clay's Guard

ian, 24 Ky. L. R. 2016, 72 S. W. 810. A deed

to A in trust for B (a married woman) for

. life and on her death to such children as she

may have at her death begotten of the

grantor with power to B to empower A to

sell and re!nvest. gives a legal life estate to

B, as the trust became executed. under the

Married Vt’oman's Act. on delivery of the

deed. Tillman v. Banks, 116 Ga. 250. Deed

construed to grant life estate with power

and remainder subject to the power. Dickey

v. Barnstable [Iowa] 98 N. W. 368. Usufruc

tuory under the Civil Law.—Maguire v. Ma

gulre, 110 La. 279.

40. A devise to the testator's son. and if

he should die. to his wife for life gives the

son a life estate. In re Willis' Will [R. I.)

' 55 Ati. 889.

41. A deed to A to have and to hold to his

heirs and assigns forever, and on his death

to his children by his first wife gives A a

fee simple. Humphrey v. Potter, 24 Ky, L.

R. 1264. 70 S. W. 1062. A devise to the wife

for life, subject to certain provisions for the

children, remainder to the children. but dur

ing the wife's life the children to have the

portion set apart to them during the tes

tator's life gives the children a fee in the

A remainder is contingent when limited to an uncertain person, or upon

land so set apart.

45 S. E. 105.

A deed to A and the heirs of his body law

fully begotten during their lives and should

he and his heirs become extinct then the es

tate to revert to grantor‘s heirs gives A a

tee condltional. Mattison v. Mnttison, 65 S.

C. 345. Upon a devise to one for life with

remainder to his heirs the Rule in Shelley‘

C'ase applies. A devise of the use, benefit and

control of lands to A during his life and on

his death to his lawful heirs gives A a fee.

Deemer v. Kessinger, 206 Ill. 57. Where

however the word "heirs" is construed as

"children" the rule does not apply. Deed to

A for life, and on her death to such heirs as

she may hereafter have, but it she leaves no

lawful issue. over to B, gives A a life estate.

Duckett v. Butler [8. C.] 45 S. E. 137. See,

also, Deeds, 1, p. 908; Real Property; Wills.

42. Simmons v. Morgan [R, 1.] 56 Atl. 522,

Married woman devised the estate and her

husband claimed it as personalty. Folwell

v. Folwell [N. J. Eq.] 56 At]. 117.

43. In jurisdictions where estates per

autre vie are devisable, such an estate of a

person who dies before the cestui qui vie

passes by will as realty.

44. Deed by husband to his wife to have

and to hold after the death of the husband

for her life and on her death to the husband‘s

heirs forever is valid. Christ v. Kuehne. 172

M0. 118. The interest of a. wife during cov

erture in lands wherein a life estate has

been deeded to her by her husband is a suf

ficient particular estate to support a. re

mainder. Id,

45. A deed to A for life with power to sell

or mortgage for her support, remainder to

the grantor's children equally to their use

gives a. life estate to A with power to sell

or mortgage, the children of the grantor get

ting nothing, there being no operative words

of conveyance to support their estate. Hol

land v. Keyes [R. 1.] 52 At]. 1094.

48. Chopin v. Nott, 203 Ill, 341.

47. A wife has no dower in a vested re

mainder, expectant on an estate for life, un

der 1 Rev. St. (1st Ed.) p. 740. Jackson v.

Walters, 86 App. Div. [N. Y.] 470.

48. Early v. Early [N. C.] 46 S. E. 603.

40. Chnpin v. Nott. 203 Ill. 341.

Vested Icmnlntlcrll Deed to A in trust for

B for life and on her death to her issue. if

any, and if no issue, to C, gives a vested re

mainder to B‘s issue then living. Fields v.

Newton v. Odom (S. C.]
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the happening of an uncertain event, that is, when limited to a person not in esse,

or not ascertained, or limited to take effect upon an event which may never happen

or which may not happen until after the preceding estate is determined.50 By rea

son of the rule against perpetuitics, a future estate must vest within a certain time,

usually measured by “lives in being and twenty-one years and a fraction there

after.”“

Gwynn. 19 App. D. C. 99. A devise to the tes

tator's brother A in trust for his child or

children. but A to have the rents and profits

for his life. gives A a. life estate with a vest

ed remainder in fee to his children. except in

case they die before the testator. Dalmazzo

v. Simmons [Ky] 78 S. W. 179. A devise to

A for life and on his death to his next of

kin. gives A a life estate and a remainder in

fee to his heirs. In re Willis' Will [R 1.] 55

Atl. 889. A deed to A and her husband and

her children forever gives life estate to A

and her husband with vested remainder to

children living at the date of the deed, the

remainder opening up to admit after-born

children. Blackburn v. Blackburn, 109 Tenn.

674. A deed to a married woman and her

hodin heirs and assigns gives her a life es

tate with a remainder in fee to her heirs

(under a statute changing a fee tail into a.

life estate and remainder in fee). Chew v.

Kellar. 171 M0, 213. A deed to A to have and

to hold to her and her bodily heirs and as

signs gives a life estate to A with remainder

in fee to the heirs of her body even where

by statute a. conveyance passes all the gran

tor's interest unless a different intent is ex

pressed or implied. Utter v. Sidman. 170 M0.

284. A deed to A for life and on her death

to such child or children or representatives

of child or children that she may bring forth

by the grantor and leave in life. gives a vest

ed remainder to those children in esse at the

delivery of the deed and the class is opened

to take in children afterwards born. the re

mainder to the unborn children being contin

gent until born. under Civ. Code 1895. §§ 3100,

3103. Fields v. Lewis, 118 Ga. 573. A deed

to A. B and C in fee reserving a. life estate

in the grantor and upon his death to be

equally divided among A, B and C and if ei

ther should die without leaving child or chil

dren surviving. the survivor or survivors and

their children to take the whole gives a. vest

ed remainder in A. B and C in fee. defeaslble

upon any remainderman dying without child

surviving him which would vest the whole

estate in the survivors and their children—a

shitting use. Scottish-American Mortg. Co.

v. Bunckley. 81 Miss. 599. A devise to A for

life and on her death to those of the testa

tor's children who may survive “also my sis

ter Julia to have an equal share ° '

with my children if she survives" A, gives

vested remainders to those children in esse

at A’s death. and contingent remainders to

those not in esse at that time. In re Moran's

Will [Wis.] 96 N. W. 367. Testator devised

property to “A my son. and to his heirs." not

to be liable for his debts but to descend to

his bodily heirs at his death. To B he de

vised property “on the same principles as"

that of A. not being liable for his debts but

to descend to his bodily heirs. and in case of

none, to his brothers and sisters. Field the

words “on the same principles" referred to

liability for debts and not to the word "heirs"

and that 8 took a life estate with remainder

Under the law of wills, a remainder failing falls into the residue." Un

in fee to the heirs of his body. Turner v.

Hause. 199 ii]. 464. A deed to A and the heirs

of her body and if she dies without issue to

three persons named and in esse at the deliv

ery of the deed, gives the three a vested re

mainder. It is not a fee upon a fee but an

alternative limitation of two fees upon the

life estate. Chapin v. Nott. 203 Ill. 341. A

deed to A for life and on his death to B. C

and D in fee. but if either of the last three

die in the lifetime of A without issue at his

death. his share to vest in the survivors.

Held a valid conditional limitation. and on

the death of B a fee simple vested in C

and D. Gray v. Hawnins. 133 N. C. 1. Where

personal property is bequeathed to the wife

with the charge and the request that at her

death she leave all that portion not used to

the children or their descendants. it gives a

life estate to the wife. and a. remainder to the

children. In re Stickney. 41 Misc. [N. Y.] 70.

50. Fields v. Gwynn. 19 App. D. C. 99.

Contingent remainders: A devise to A for

life and on his death “to his children or their

heirs as the law directs" gives a life estate

to A. with a contingent remainder, the words

"or their heirs" being construed as words of

purchase. Taylor v. Taylor, 118 Iowa. 407.

A deed to A for life, remainder to the chil

dren “living at the death of" A. and if there

is no such child. over. is a contingent re»

malnder. Howbert v. Cauthorn. 100 Va. 649.

A devise to A for life. but if she marries

again after testator's decease, to be divided

equally among A and the two daughters of

the testator. and upon the death of A un

married to the two daughters gives a con

tingent remainder to the daughters. Thomp

son v. Adams, 205 Ill. 552. Deed of property

to A for life and on his death to such of his

children as he by will appoints. Until A's

death the interest of his children is a

contingent remainder. Taylor v. Adams, 93

Mo. App. 277. A devise to A for life and

at her death to be equally divided among her

children living at her death gives a vested

remainder to the class. but the interest of

the members is contingent on their being

alive at A’s death. Nichols v. Guthrie. 109

Tenn. 535. On a. devise to A and her of!

spring for life, remainder to her grandchil

drcn, if there are no grandchildren in esse

at the date of the will or at the testator's

death. the fee vests in the testator‘s heirs.

to the use of such grandchildren as may

thereafter be born. Holton v. Jones, 183 N.

C. 399. On a. bequest to testator's three

daughters free from control of their hus

bands and with power to dispose of it by

will. but If any daughter die before her hus

band to vest in him. the remainder takes at2

feet only when the first taker dies in the

lifetime of the testator. Louisville City Nat.

Bank v. Wooldridge [Ky.] 76 S. W. 542.

51. See Perpetuities.

52. See Wills. Upon a devise to A for life

remainder to her grandchildren, in default of

grandchildren. the testator‘s heirs will take.
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der a deed it becomes a reversion. There is no reversion where a trust fails, if the

deed creating it recites a pecuniary consideration.“

In personaliy.—Life estates and future estates may be created in pcrsonalty

by the same language as in the case of land."

§ 2. Mutual and relative rights and remedies of life tenants and future ten

ants and their privies. The life tenant’s rights.—While a life tenant cannot open

new mineral workings, he may take the profits of those existing“5 and those are

deemed within this rule which are opened after the life estate accrues, but pur

suant to a grant from the tenant’s grantor.“ Otherwise he has only the interest

on the proceeds from mines or wells." Where a tenant for life pays off an in

cumbrance upon the estate, he is presumed to do so for his own benefit and may

enforce the lien for reimbursement above the proportion of the debt which he is

bound to contribute.“ A life tenant under a will may discharge or anticipate

an obligation to a remainderrnan, and acceptance by the latter will be implied.“

Cash dividends are to be treated as income and go to the life tenant; but stock

dividends are capital and go to the remainderman."o While a power in the life

tenant to sell and reinvest will not be controlled at the instance of the remainder

man,u equity will protect the remaindcrman whom a life tenant conspires to de

fraud by exercising a power to dispose of the fee.

The remainderth rights—The doctrine of the acceleration of estates is

founded upon the desire of courts of equity to give effect to the intention of the

testator, and when such intention would be frustrated by allowing it, it will be

denied." Where a remainderman pays ofi an encumbrance on the estate, he is

entitled to acquire the rights of an equitable holder of the encumbrance against his

co-remaindermen.“a A contingent remainderman has no action for waste,“ but the

estate of the life tenant is liable to the remainderman for a conversion of the

property in his lifetime.“ The trustee having the legal estate is the proper party

plaintiff in a suit for dividends due the estate, and such suit is not abated by the

death of the cestui que trust who has the income for life.“° The life tenant must

pay the current charges for taxes and ordinary repairs."

even though by a. statute a devise which tails

goes into the residue. it the intention o! the

testator is clear to exclude the land from the

residue. Holton v. Jones. 133 N. C. 399.

53. Davis v. Jernigan [Ark.] 76 S. W. 554.

‘But land conveyed to the trustees of a. tOWn

reverts to the grantor upon the abandonment

of the purpose for which the land is taken.

Downes v. Domock. 75 App. Div. [N. Y.] 513.

54. Stallcup v. Cronley's Trustee [Ky.] 78

S. W. 441.

55. Suit by remainderman for his share of

the royalties. Andrews v. Andrews. 31 Ind.

App. 189. Tenant by the eurtesy cannot em

power lessee to extract oil from the land.

Barnsdall v. Bolcy, 119 Fed. 191.

56. He i entitled to royalties from oil

wells opened by the testator's lessee even

after the lite estate accrued. Andrews v. An

drews. 31 Ind. App. 189.

57. Eakin v. Hawkins. 52 W. Va. 124.

'Where farm lands are drilled and oil pro

duced a life tenant in common therein has

an interest in the oil equal to his proportion

of the interest on the proceeds of its sale.

Life tenant took under the statute a surviv

ing spouse's share of the land (one-third)

fur life. Lone Acre Oil Co. v. Swayne [Tex.

Civ. App.] 78 S. W. 380.

58. Downing v. Hartshorn [Neb.] 96 N. W.

801.

Where the life tenant

59. Money to go to remaindermen on the

death of the life tenant. In re Pope's Estate

[Minn.] 97 N. W. 1046.

80. Cash dividend even though new stock

uttered on the same day for the amount of

the dividend. Lyman v. Pratt. 183 Mass. 58.

61. Alternative order to give bond or de

posit proceeds in court. Dickey v. Barnsta

hie [Iowa] 98 N. W. 368.

82. Property was given by will in trust

for the wife for life and on her death to her

children, share and share alike. and the is

sue o! a deceased child by right of represen

tation. Held that distribution could not be

accelerated by a release by the widow of her

share. it being impossible to tell who would

be entitled to take at the death of the widow.

Rogers v. Sate Deposit & Trust Co. [Md.] 55

Atl. 679.

68. Whether he does so or not is a ques~

tion of intention (evidence showing an inten

tion to have encumbrance extinguished).

Kinkead v. Ryan [N. J. Err. 8: App.] 55 Atl.

730.

64.

05.

419.

66. People‘s Nat. Bank v. Cleveland, 117

Ga. 908.

67. Testator gave his daughter the income

of a fund. and a. dwelling house for her life.

Taylor v. Adams, 93 Mo. App. 277.

Anderson v. Northrop [Pia] 33 So.
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is executor and was indebted to the testator at the latter’s death, he may be com

pelled by the remainderman to pay the debt or give security therefor.‘I The death

of the life tenant terminates a lease made by him.“

There can be no partition between a life tenant and a remainderman,70 but

they may join in a conveyance and divide the proceeds,’1 and in some states it is

provided that the property may be sold in a proceeding for that purpose." Where

a petition is brought for sale of land and there are contingent interests, it is not

necessary to make persons defendants who by remote contingency may become in

terested in the premises.“

It is fraud for the life tenant to bring a suit against the remainderman claim

ing absolute title to the property.“

The possession of the life tenant cannot be adverse to that of the remainder

man, hence the statute of limitations does not run in favor of a purchaser of the

life estate against the remainderman" until the life tenant’s death," unless the

remainderman has been given a right by statute." “A life tenant may purchase at

a sale made under a power, even though his consent is necessary for the exercise of

the power."

§ 3. Rights and remedies between thde persons and life tenants, remainder

men or reversioners.—A life tenant can convey no greater estate than he has," but

if he attempts to convey the fee and afterwards acquires it, it will enure to the

benefit of his grantee by way of estoppel.” A contingent remainder cannot be

with directions to his executors to pay the

taxes, cost of repairs and insurance, and the

:esidue t0 trustees to pay one-half the in

come to her. Held the taxes. repairs and in

surance must come out of the income of the

fund and not out of the principal of the re

‘Iidllary estate. In re Tracy, 8'! App. Div. [N.

Y.] 215. Taxes. Downey v. Strouse [Va.] 43

S. E. 348. Where a. person has a homestead

in real estate the rents of which are not sufl‘i

clent to make repairs and he is unable to

make them the court may order timber to be

sold to defray the expenses thereof. Flener

v. Flener, 24 Ky. L. R. 725, 69 S. W. 954. War

revenue taxes and state transfer taxes must

be deducted from the life tenant's income un

der :1 devise in trust. In re Tracy, 87 App.

Div. [N. Y.] 215.

If the remainderman pays taxes he has a

remedy over therefor against the life tenant.

Abernathy v. Orton, 42 Or. 487, 71 Fee. 327.

08. In re Hunt’s Estate, 38 Misc. [N. Y.]

721.

69. Holden v. Boring, 52 W. Va. 97.

70. Turner v. Barraud [Va.] 46 S. E. 318.

71. But they may join and sell the prop

erty where the life tenant and remaindermen

sold for $40,000 real property, and the remain

-lermen received $24,000 and the life tenant

516,000 which he mingled with his own prop

erty. Upon the lite tenant's death, nine

years afterwards. it was held the remainder

men had no ownership in the 816.000. in the

absence of evidence. showing that this

amount was not to be the life tenant's share,

Withnell v. Withnell [Neb.] 96 N. W. 221.

72. A trust will not ordinarily be disolved

unless the' object of the trust has been ac

complished, all interests thereunder vested

and the trustee consents [Laws 1897, p. 507.

0. 417, § 3, construed]. Metcalfe v. Union

Trust Co.. 87 App. Div. [N. Y.] 144. A court

h1s power to order the sale of real estate

limited to a. tenant for life. with remainder

to children or issue, and on failure thereof,

over to persons all or some of whom are not

in esse, when one of the class first in remain

der after the expiration of the life estate is

in esse and a party to the proceeding.

Springs v. Scott, 132 N. C. 648.

73. Laws 1903, c. 99, § 2. Hodges v. Lips

comb, 133 N. C. 199. See, also, Smith v.

Gudger, 133 N. C. 627.

74. Ruppin v. McLachlan [Iowa] 98 N. W.

153.

75. Turner v. Hausa. 199 Ill. 464; Graham

v. Stafford, 171 M0. 692; Carver v. Maxwell

[Tenn.] 71 S. W. 752; Chicago, P. & St. L. R.

CO. v. Vaughn, 206 Ill. 234; Beaty v. Clymer

[Tex. Civ. App.] 768. W. 540; Show v. Monk,

81 App. Div. [N. Y.] 206; Davis v. “'iison, 26

Ky. L. R. 21. 74 S. W. 696. Conveyance to A

for life. remainder to his heirs. A convoys

to B. B's possession is not adverse to the

heirs of A until A‘s death. Porter v. Osmun

[Mich.] 97 N. W. 756. Possession by a pur

chaser under an executory contract of sale,

made by the husband alone, of land owned in

joint tenancy by husband and wife is not. ad

verse to the wife. McNeeley v. South Penn

Oil Co.. 52 W. Va. 616.

76. Bottori’f v, Lewis [Iowa] 95 N. W. 262.

77. Murray v. Quigley [Iowa] 92 N. W.

869.

78. McLenegan v. Yeiser. 115 Wis. 304.

79. Ex parte Richardson, 66 S. C. 413;

Chicago, P, & St. L. R. Co. v. Vaughn. 206

Ill. 234.

80. Where a life tenant purported to corn

Vey in fee a. right of way to a. railroad and

subsequently the remainderman conveyed all

his interest to the lite tenant it was held

that the latter conveyance enured to the

benefit of the railroad in equity. Archer v.

Yazoo 8: M. V. R. Co. [Miss] 34 So. 387.
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taken on execution,” but it is assignable in equity.” The same is true of a re

mainder in personality." A vested remainder may be sold.“

LIMITATION OF ACTIONS.

l 1. Statutes 0! Limitation, Validity, In; A. In General (751).

terpretatlon and Law Governing (740). R. Action on Contract (753).

§2. Period of Limit-tion (747). C. Action in Tort (755).

i 8. Disabilities and Exceptions (740). § 5. Commencement 0! Action (755).

A. In General (749). A. In General (755).

B. obstructing Suit. Concealment of B. Amendment of Pleading (756).

Cause oi! Action (749). C. After Nonsuit or Dismissal (756).

C. Pendency of Action or Proceeding At- {1 6. Revival 01 Obligation (757).

fecting Right to Sue (749). § 7. Operation and Effect 0! Bar (759).

D. Trusts (750). A. In General (769).

E. Insolvency (750). B. Bar of Debt as Aitecting Security

F. Insanity and Death (750). (759).

G. Infancy and Coverture (751). C. Against Whom Available (760).

H. Absence and Nonresidence (751). D. To Whom Available (760).

l 4\ Accrual 0! Cause 0! Action (751). i 8. Pleading and Evidence (760).

This title is designed to treat only of limitations applicable to actions. Lim

itations of other proceedings are treated in the titles pertaining thereto.“

§ 1. Statutes of limitation, validity, interpretation and law governing—The

essential attribute of a statute of limitations is that it accords and limits 3. reason

able time within which a suit may be brought upon causes of actions sought to be

affected.“ Such statutes are ordinarily valid, though applicable only to particular

classes of persons,81 and are not open to the objection that they deprive one

of property without due process of law ;“ but limitations of actions on foreign

judgments must not deny full faith and credit thereto." They operate prospec

tively only,” unless a contrary intent is clear,"1 though it is held that amendments

may be retroactive." In cases of conflict between general and special statutes, the

latter governs,” and the longer period is allowed where several sections are appli

81. Nichols v. Guthrie, 109 Tenn. 535;

Kinkead v. Ryan [N. J. Err. 8: App.] 55 Atl.

T30; Howbert v. Cauthorn, 100 Va. 649. Un

less the person who may take is ascertained.

Taylor v. Taylor, 118 Iowa, 407. A contin

gent remainder may be sold under Ky. St.

1899. c. 15. §§ 209-216. allowing the sale of

any interest or claim to real estate. Davis v.

Willson. 25 Ky. L. R. 21. 74 S. W. 696.

82. Nichols v. Guthrie, 109 Tenn. 535.

83. Remainder in personalty is not assign

able except in equity. Stalicup v. Cronley's

Trustee [Ky.] 78 S. W. 441. Equity will en

force such an assignment only when support

ed by a good consideration. Id.

84. Sale oi.‘ a vested remainder of $32,500

for $8,750. In re Phllllps' Estate [Pa.] 55 Atl.

212. An administrator may sell an estate to

my debts, even though subject to the wid

ow‘s homestead. Williams v. O‘Neal [Ga.]

45 S. E. 978.

85. See Appeal and Review;

and similar titles.

New Trial,

:46. Keyser v. Lowell [C. C. A.] 117 Fed.

40').

87. Iowa Code, 5 1051, as to limitation of

actions against special charter cities held

constitutional. Ulbrecht v. Keokuk [Iowa]

5)? N. W. 1082. Session Laws 1903, p. 26. c.

'11, 5 1. amending Code Civ. Proc. § 35, regulat

inq limitation of actions brought by the

state held valid. State v. City of Aberdeen

[Wash] 74 Pac. 1022.

88. Linton v. Heye [Neb.] 95 N. W. 1040.

80. A state statute which bars the main

tenance of an action against a. resident on a

judgment in another state on a. cause 0! ac

tion barred in the former state but not in

the state wherein the judgment was rendered

does not give full credit to judgments of an

other state. Iieyser v. Lowell [C. C. AJ 117

Fed. 400.

90. Shields v. Whitlock, 110 La. 714. Ap

plied to Gen. St. 1866, c. 191, § 7. Dice v.

Hamilton [Mo.l 77 S. W. 299. Act 1897. p.

441, c. 404, amending Code 1887, § 2933. Kes

teraon v. Hill [Va.] 46 S. E. 288; Mo. Rev.

St. 1899. Q 4277. is not retrospective nor does

it impair the obligation of contracts. Krey

ling v. O’Reilly, 97 Mo. App. 984. Rev. St.

1899, i 4297. does not apply to a judgment

entered before it went into effect. Tics v.

Fleming, 173 Mo. 49. Pub. Laws 1902, p. 49.

c. 976, 5 1. barring actions for personal in»

juries after two years does not apply to

causes arising prior to the time the act went

into effect. Rotchtord v. Union R. Co.. 25 R.

I. 70. A judgment barred by limitations was

not revived or given any validity by Laws

1894. c. 307, extending the time of limitations

on judgments. In re Guttroft’s Estate, 39

Misc. [N. Y.] 483. Statutes requiring a new

promise to remove the bar to be in writing

are prospective in their operation. Vinson v.

Palmer [Fla.] 34 So. 276.

01. YValker v. People, 202 Ill. 3 .

92. In re Moench's Estate, 39 Misc. [N. Y.]

480.

08. Sutton v. Hancock, 118 Ga. 436; Haw_

ley v. Griffin [Iowa] 92 N. IV. 113.
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cable." The law in force at the time of the maturity of the obligation generally

governs.” The lex loci governs as to limitations." The Federal courts in actions

at law in applying limitations follow the rules which obtain in the courts of the

state within which the action is tried," and the law of the state wherein the action

was brought controls on removal to a Federal court."

pendent on the terms of the statutes as to be incapable of general statement.

Period of limitation.—The particular periods of limitation are so de

The

statutes ordinarily prescribe difierc'it periods for actions involving realty,” ac

tions on contracts and specialties,1 actions in tort,’ actions for penalties} actions

IN. Crum v. Johnson [Neb.] 92 N. W. 105-1.

95. Wilson v. Pickering [Mont] 72 Fee.

321. Change in limitation statute held to

apply to a reassessment for street improve

ments though the original assessment was

made under the statute repealed. Young v.

Tacoma. 31 “'ash. 153. 71 Fee. 742. See, also.

“Sta tutes" as to effect of amendments.

91!. it by reason of absence from the state

wherein the cause of action accrued the stat

ute was tolled the action is not barred in the

state wherein it is sought to be enforced.

Martin v. W ison, 120 Fed. 202: O’Donnell v.

Leis, 104 Ill. App. 198. Minn. Gen. St. 1894, §§

5145. 5146 construed. Powers Mercantile Co.

v. Blethen [Mlnn.] 97 N. 1V. 1056; Janeway v.

Burton. 201 Ill. 78. Whether a Judgment

claim presented in bankruptcy was barred

depends upon the statute of the state where

in the proceedings were brought that being

the state of the residence of the bankrupt.

Hargadlne-McKlttrick Dry Goods Co. v.

Hudson, 122 Fed. 232. A transitory cause 01’

action barred by the law of the state where

it arose is barred in the state wherein it is

sought to be enforced [Neb. Code Civ. Proc. §

18]. Taylor v. Union Pac. R. Co., 123 Fed.

155. A nonresident cannot. in a. federal

court. maintain an action against the estate

or a. decedent on a. claim barred by the set

tlement ot the estate under the laws of the

state. Security Trust Co. v. Black River

Nat. Bank, 187 U. S. 211. 47 Law. Ed. 147.

Where the cause of action arose in the state

of the residence of the parties and the debtor

thereafter removed to another state and by

the law of both states the claim was barred

it is barred in this state [N. Y. Code Civ.

Proc. § 3908.]. Holmes v. Hengin. 41 Misc.

[N. Y.] 521. Hurd's Rev. St. 1899, p. 1119.

Strong v. Lewis. 204 Ill. 35.

97. Limitations held not to begin to run

until demand made. Birckhead v. De Forest

[C. C. A.] 120 Fed. 645; Taylor v. Union Pac.

R. Co.. 123 Fed. 155; Crissey v. Morrill [C. C.

A.] 125 Fed. 878.

98. In Pennsylvania a debt barred by lim

itations is not available as a set of! against

a legacy. Wilson v. Smith, 117 Fed. 707.

09. In Alabama a. suit to foreclose a. real

mortgage is not within the statute. Bailey

v. Butler [Ala.] 35 So. 111.

California: Action construed and held to

be an action to recover realty. Murphy v.

Crowley [09.1.] 73 Fee. 820.

Iowa: Action to set aside tax deedheld

barred. under Code, § 1448, though the plain

tiff claimed that the purchaser was acting as

her agent relative to the land and could not

therefore purchase. Bemis v. Plato [Iowa]

93 N. W. 83.

Kentucky: Action to recover realty held

barred. Rose v. Ware [Ky] 76 S. \V. 605.

Mlchlgan: Pub. Acts 1885, p. 207, N0. 153.

relating to title of purchasers at tax sales

held a statute of limitations and applying

only to sales subsequent to Act 1893 and

valid. St. Mary's Power Co. v. Chandler

Dunbar \Vater Power Co. [Mich.] 95 N. 1V.

554. The action to recover dower after di

vorce is within the statute; the right of ac»

tion does not arise from the decree but un

der statute. Moross v. Moross [Mich.] 93 N.

W. 247.

Mllnourl: Rev. St. 1899, 5 4277, limiting

time to foreclose a mortgage applies to a pro

ceedlng to subject the surplus arising on

foreclosure of a prior mortgage (Rev. St.

1899, 5 4277]. Kreyling v. O'Rellly, 97 Mo.

App. 384.

New York: The special statute of one yC‘il"

upon actions to recover a narrow strip cn

croached on by a. wall applies though the

wall occupies only a part of the strip [Code

Civ. Proc. § 1499]. Volz v. Steiner, 67 App.

Div. [N. Y.] 504.

Texas: An action to recovsr an interest in

land which had been bought at execution

sale on agreement that the amount of the

hid should be considered as a. loan to the

debtor the purchaser to take a deed in his

own name as security, held an action to re

cover realty and not barred in four years

under Rev. St. 1895, art. 3358. Stafford v.

Stafford [Tex.] 70 S. W. 75. Bill to set aside

tsx judgment and deed is barred after four

teen years [Rev. St. 1895, 5 3358]. State v.

Dashiell [Tex. Civ. App.] 74 S. W. 779. An

action by the holder of the equitable title to

set aside an absolute conveyance is within

the statute. Craig v. Harless [Tex. Civ.

App.] 78 S. W. 594. An action to set aside a

tax deed on the ground of invalidity of the

tax judgment is within the statute. Green v.

Robertson. 30 Tex. Civ. App. 236.

1. Alabama: The three-year statute does

not apply to actions on accounts stated or

for goods sold. Moore v. Crosthwalt, 135 Ala.

272.

Georgia: Action by stockholders of lessor

corporation to recover rents payable to them

is barred by the four-year statute; the con

traet of lease not being a. covenant under

seal. Farrar v. Southwestern R. Co.. 116 Ga.

337. The assumption to pay an outstanding

debt by a grantee is a simple contract and'

not a specialty. Taylor v. Forbes' Adm'x

[Val 44 S. E. 888. The endorsement of a

guaranty on a sealed note is a contract un

der seal though no seal is attached to the

lndorsement. and is barred after 20 years.

Baldwin Fertilizer Co. v. Carmichael, 116 Ga.

762.

Kentuckyl Note held not in form of bill'

of exchange and not within Ky. St. 1 433. so

as to be barred in five years. M88051" V
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against municipalities,‘ actions on mortgages} or for foreclosure thereof.“

Courts of equity in enforcing equitable rights and remedies} or a legal claim, will

Boyle Nat. Bank, 24 Ky. L. R 585. 69 S. W.

702. Action held one for goods sold and not

on accounts between merchants and the two

year statute not applicable. Fennell v. My

ers [Ky.] 76 S. W. 136.

Massachusetts: Action on note by the rep

resentative of the payee to the use of the

assignee is within Pub. St. c. 197, § 6. Bou

telle v. Carpenter. 182 Mass. 417.

Missouri: The general statute does not

apply to actions on bonds of notaries public

which must be brought within three years

under Rev. St. 1899, 5 8836. State v. Hawkins

[Mo. App.] 77 S. W. 98. Obligations certain

or contingent are within a statute limiting

the time in which to sue on obligations in

writing. Howe v. Mitteiberg, 96 Mo. App.

490.

Nebraska: An action on an appeal bond is

barred after ten years [Neb. Code Civ. Proc.

§14]. Crum v. Johnson [Neb.] 92 N. W. 1054.

Oregon: Action on a public officer's bond

barred after 6 years under Ba]. & C. Ann.

Codes 8: St. I 6. State v. Davis, 42 Or. 84. 71

Pac. 68

'l‘exnsi Action to recover rent against

tenant holding OVer held action on an implied

and not on written contract. Roller v. Zun

delowitz [Tex. Civ. App.] 73 S. W. 1070.

2. Arkansas: Rev. St. 1838. i 7. intended

to limit to one year actions for crim. con.

and the actions therein mentioned does not

include an action by a husband to recover

for injuries to his wife. Emrich v. Little

Rock Traction & Elec. Co. [Ark] 70 B. W.

1035.

Virginia: Action on a fidelity bond is not

an action on a contract, specialty or instru

ment in writing. An action against a county

treasurer and sureties is not governed by

Code 1887. § 2920. but is barred after ten

yours as to the sureties. Jennings v. Taylor

[Va.] 45 S. E. 913.

California: Action for conversion is bar

red after three years under Code Civ. Proc.

§ 338. Lowe v. Ozmun. 137 Cal. 257, 70

Pac. 87. Action construed and held one in

tort for conversion. Scrivner v. Woodward.

139 Cal. 314. 73 Pac. 863. Action to recover

land which the wife had conveyed to her

husband on condition that they be not re

corded until her death in case he survived

her held not within Code Civ. Proc. 5 338

limiting time within which to sue to recover

on ground of fraud, etc. Kenney v. Parks.

137 Cal. 527, 70 Pac. 556. Complaint con

strued and held to set up a cause of action

for fraud and not for the recovery of real

property. Murphy v. Crowley [CaL] 70 Pac.

1024.

Colorado: Action to foreclose trust deed

given to secure a note seeking a personal

judgment and the cancellation of an unau

thorized release is not an action for fraud

within Mills' Ann. St. § 2911. Murto v. Lemon

[Colo App.] 75 Pac. 160.

District of Columbia! Injury to the person

held not continuing and barred by limita

tions. Jackson v. Emmons, 19 App. D. C. 250.

Iowa: Partition where to establish the

title plaintiff must avoid a. certificate of final

payment on public lands on ground of fraud

is within the statute as to actions for fraud.

Murray v. Quigley [Iowa] 92 N. W. 869.

Kansas: Negligent shooting is a battery

and is barred after one year [Gen. St. Kan.

1901, subd. 4. § 4446]. Byrum v. Edwards. 66

Kan. 96. 71 Fee. 250. An action by trustee in

bankruptcy to set aside fraudulent convey

ances is an action based on fraud and barred

in two years. Harrod v. Farrar [Kan] 74

Pac. 624.

Kentuckyl Action held one for breach of

contract for carriage of live stock and not

sounding in tort. Burnside 8: C. R. R. Co. v.

'l‘upman, 24 Ky. L. R. 2052. 72 S. W. 786. Ac

tion held not based on fraud but on implied

warranty. Strubbe v. Lewis [Ky.] 76 B. W.

150.

Louisians: Action for wrongful death.

Goodwin v. Bodcaw Lumber Co.. 109 La. 1050.

Trespass on land barred in one year prior to

Act 1902. No. 33, p. 41. Shields v. Whitlock.

110 La. 714.

Nebraska: Within the statute affecting

actions based on fraud may be included ac

tions affecting title to realty [Neb. Code Civ.

Proc. 5 12]. Kohout v. Thomas [Neb.] 93 N.

W. 421.

Ohioi An action to avoid conveyances con

structively fraudulent is within the statute

relating to actions for fraud [Rev. St. 1892, 5

4982]. Stivens v. Summers, 68 Ohio St. 421.

South Dskotm Statute limiting the time

to sue to recover for flooding land does not

apply to actions to restrain one from inter

fering with water rights [Comp. Laws. §

5593]. Lone Tree Ditch Co. v. Rapid City

Elec. & Gas Light Co. [8. D.] 93 N. W. 650.

Texas: Actions to set aside judgments on

the ground of fraud are barred after four

years [Rev. St. 1895, art. 3358]. Watson v.

Texas R. Co. [Tex. Civ. App.] 73 S. W. 880.

Virginia: Creditor's suit based on actual

fraud is not barred by Code. § 2929. prescrib

ing a five years‘ limitation to actions to set

aside conveyances. etc. Flock v. Armen

trout‘s Adm‘r, 100 Va. 638.

8. The action under the federal anti-trust

act to recover for injuries to business is not

an action to recover penalties within the

statute fixing the time to sue to recover the

latter. Act July 2, 1890, c. 647 not governed as

to limitation by U. 8. Rev. St. t 1047. 'At

lanta v. Chattanooga Foundry & Pipe Works

[C. C. A.] 127 Fed. 23. Action for an injury

to personalty within the Tennessee statute.

Shari. Code, Q 4470. but governed by l 4473.

and barred in ten years. Id.

4. The obligation of a. municipality which

is the successor to another municipality is

neither "statutory" not "implied" within the

statute of limitations. Van Auken v. Gar

field Tp., 66 Kan. 594, 72 Pac. 211.

5. If the right of subrogation results ipso

facto in an equitable assignment of the mort

gage it is enforceable during the life of the

mortgage. Boevink v. Christiannse [Neb.]

95 N. W. 652.

0. Sale under power is not governed by

the statute limiting the time in which fore

closure may be brought. Miller v, Coxe. 133

N. C. 578: Cone v. Hyatt, 132 N. C. 810; Men

zel v. Hinton. 132 N. C. 660.

'7.v Suit held one to declare the equitable

estate which arose out of a payment of the

purchase money for land purchased by a hus

band and that the statute did not begin to

run against the children as heirs until after

the termination of the husband's curtesy
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give effect to the statute.‘

as mandamus.”

§ 3. Disabilities and exceptions. A. In general.-—Where the statute has be

gun to run against a negotiable instrument, it will continue to run against a sub

sequent holder whether under disability or not,1° and a statute limiting time to

redeem from tax sales has been held to apply to persons under disabilities as well

as those sui juris.u Where the limitation is a. condition precedent to the right

of action, the term is not suspended by causes which suspend ordinary limita

tions.12 Since the cause of action for partition between co-tenants is a continuing

one, it cannot be affected by the statute of limitations."

(§ 3) B. Obstruciing suit, concealment of cause of action—Any obstruc

tion causing the creditor to delay suing,“ as a. concealment of the cause of action,“

suspends the statute until discovery.

(§ 3) C. Pendency of action or proceeding affect-ing right to sue.—The gen

eral rule is that the pendeney of a suit operates to suspend the statute as to the

parties thereto, so far as the subject-matter is concerned, but the suspension exists

only as to the particular suit and not to the cause of action therein involved."

In case of an election between two remedies, the statute does not cease to run

against the other. Therefore limitations against an action on mortgage notes is

not suspended by the pendency of an action to foreclose the mortgage," except

where a personal judgment is sought." The running of limitations against appli

cations for deficiency judgment is suspended by an appeal from the decree confirm

ing the sale on foreclosure."

The general statute applies to special proceedings, such

right. Condit v. Bigalow, 64 N. .7. Eq. 504; Va. 764. Where the surety on an obligation

Mantle v. Speculator Min. Co.. 27 Mont. 473,

71 Pae. 665; Sioux City 8: St. P. R. Co. v.

O'Brien County, 118 Iowa, 682. The time to

file a bill of review by analogy is the same

as the time in which to petition for a

new trial. Williams v. Starkweather 24

R. I. 512. 25 R. I. 77. Statutes regulating

time in which actions shall be commenced

anew after nonsuit. are regarded as applica

ble to suits in eQulty [2 Starr & C. Ann. St.

p. 2642. c. 83. par. 25]. Lamson v. Hutchings

[C. C. A.] 118 Fed. 321. Action affecting

realty conveyed by deed intended as a. mort

gage held not one of specific performance

but of trespass to try title. though by a

cotemporaneous writing the grantee agreed

to reconvsy upon certain conditions. Turner

v. Cochran, 80 Tex. Civ. App. 558.

8. As a claim for compensation for defi

ciency in quantity of land conveyed by deed.

Maxwell v. Wilson [W. Va.] 46 S. E. 349;

Sibley v. Stacey. 53 W. Va. 292.

9. Jones v. Board of Police Com’rs [Cal.]

74 Fee. 696. By mandamus to compel com

mission under Drainage Act to levy assess

ments. etc. People v. Marsh. 82 App. Div. [N.

Y.] 571. In a proceeding to authorize the

receiver to enforce stockholders’ liability the

defense cannot be pleaded. Cumberland

Lumber Co. v. Clinton Hill Lumber 8: Mfg.

Co., 64 N. J. Eq. 617.

10. Meyer v. Christopher, 176 M0. 580.

11. The statute limiting the time to re

deem from tax sales applies to persons under

disabilities as well as to those sui juris.

Sparks v. Farris [Ark.] 71 S. TV. 255.

12. Meyer v. Moss, 110 La. 132.

13. Dresser v. Travis. 39 Misc. [N. Y.]

358.

14. code. I 2938. Promises of payment

held not an obstruction. Llskey v. Paul, 100

caused the maker to deposit a sum of money

with the payee which the latter was to apply

on payment the time between the deposit and

the determination of the action by other

creditors to avoid the deposit as a preference

will be deducted from the limitations against

an action by the payee against the surety.

Exch. Bank v. Thomas [Ky.] 74 S. W. 1086.

75 S. W. 283. Conduct of grantor held not to

have prevented grantee from suing for

breach of covenant of warranty. Bray v.

Fletcher [Mich.] 93 N. W. 624.

15. Parmelee v. Price, 105 Ill. App. 271.

Applied to action on notary's bond for false

acknowledgment of a deed. State v. Haw

kins [Mo. App.] 77 S. W. 98. Applied to ace

tion for breach of contract. Atchison, T. & S.

F. R. Co. v. Atchison Grain Co. [Kan] 70

Pac. 933. After open possession for two

years by a. bona fide purchaser of property

stolen the owner’s right of action to recover

is barred. Luter v. Hutchinson, 30 Tex. Civ.

App. 611. As from the time of knowledge

of the conversion by the agent. Guernsey v.

Davis [Ken] 73 Fee. 101.

10. The pendency of a. suit to enforce an

express trust in mining land does not sus

pend the operation of the statute against an

accounting for ores extracted and to restrain

operation. Mantle v. Speculath Min. Co.. 27

Mont. 473, 71 Pac. 665. A bill not a general

creditor's bill does not suspend the running

of limitations against other Judgments. Gun

nell's Adm'rs v. Dixon's Adm’r [V3.] 48 S. E.

340. Pendency of suits to prevent the collec

tion of taxes prevents the running of limita

tions against tax privileges. State v. Re

corder oi‘ Mortgages [La] 35 So. 534.

17. Hinchman v. Anderson, 32 Wash. 19%.

72 Pan. 1018.

18. Carstens v. Eller [Neb.] 97 N- W- 631
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(‘§ 3) D. Trusts.-—Trusts 'which are exempted from the operation of the

statute are express trusts, technical or continuing trusts, cognizable only in a court

of equity,20 and not implied21 or constructive trusts,22 and in case of continuing

trusts, limitations begin to run at the time of repudiation.“ In case of construct

ive trusts, the statute will not begin to run until the cestui knew or could have

known of the repudiation}4 and if the constructive trust is in land, a repudiation

occurs by a conveyance thereof."

(§ 3) E. 1nsolvcncy.-—The statute is tolled during the pendeney of insolv

enc’,“ or bankruptcy proceedings against the debtor.27

(§ 3) F. Insanity and dea/h.—The insanity which will tell the statute must

have existed at the time of the accrual of the cause of action.” Death of the

creditor" or debtor does not suspend the statute,“ but a presentment of the claim

to the personal representative will.‘‘1 A failure to appoint a representative, how

ever, will not operate to extend the statute."

10. Brand v. Garneau [Neb.] 93 N. WV. 219.

20. A devisee of realty upon which was

imposed by the will a money charge in favor

of a third person held not a trustee of an

express trust. Merton v. O‘Brien, 117 \Vis.

437. Appropriation by congress not paid to

but covered into the treasury in the credit of

the beneficiary is an express trust and a re—

peal of the appropriation is a repudiation of

the trust. Russell v. U. 8., 37 Ct. Cl. 113.

As between a vendor under bond for title

there exists an express trust and the statute

will not run against the purchase money

notes until there is a termination of the trust

relation. Williams v. Young [Ark] 71 S. W.

669. The ten year statute bars an action for

breach of the provisions of an express trust

created by a written instrument. Newton v.

Rebenack, 90 Mo. App. 650.

21. As against one receiving trust funds in

p'iyment of a personal obligation of the true

tee. Beecher v. Foster, 61 W. Va. 606.

22. In cases of constructive trusts as

where the ofl'lcers of a. corporation wrong

fully conveyed away corporate property the

three and six year statutes are not applica

ble. N. W. Land Ass’n v. Grady, 137 Ala.

219. Money collected by an attorney is not

such a. trust as would be exempted from the

operation of the statute. Sheaf v. Dodge

[Ind] 68 N. E. 292. Officers of a corporation

are not such trustees as will prevent them

from pleading the bar of the statute. Ac

tions for malndministration. Boyd v. Mut.

Fire Ass’n. 116 Wis. 155. Action construed

to be one on constructive trust. Buttles v. De

Baun, 116 Wis. 323. In the absence of cir

cumstances justifying greater delay an ac

tion to enforce a. constructive trust is barred

after two years. Lide v. Park, 135 Ala. 131.

23. Greenley v. Shelmidine, 83 App. Div.

[N. Y.] 559: Thorn v. De Breteuil. 86 App. Div.

[N. Y.] 405: Year-y v. Crenshaw, 30 Tex. Civ.

App. 399; Mantle v. Speculator Min. Co., 27

Mont. 473. 71 Fee. 685. Money deposited with

the husband by the wife held to have been

held in trust for her children and recovery

not barred. Stanley's Estate v. Pence. 160

Ind. 636. Code, 5 3447, constructive trust held

created by deed absolute on its face. Newis

v. Topfer [Iowa] 96 N. W. 905. Parties pur

chasing land for another with his funds who

took title in their own name held to hold in

trust. White v. Costlgan. 138 Cal. 564. 72

l’ac. 178. While both parties are in posses

sion limitations do not run against an action

to enforce a. constructive trust in the land.

Ackley v. Croucher, 203 ill. 630.

2-1. Repudiations, time thereof and knowl

edge are questions of fact. Crowley v.

Crowley [N. H.] 56 Atl. 190. A repudiation

of a trust brought home to the knowledge of

the person entitled to enforce it starts the

statute running. Buttles v. De Baun, 116

Wis. 323.

25. Blackledge v. Blackledge [Iowa] 91 N.

W. 818.

20. Though the insolvency statute permits

the bringing of certain actions on leave ob

tained. Union Collection Co. v. Soule [Cal.]

74 Fee. 549.

2/1. The bankruptcy of a. fraudulent gran

tor tolls the statute limiting the time within

which creditors may avoid the conveyance.

Sheldon v. Parker [Neb.] 92 N. W. 923;

Schreck v. Hanlon [Neb.] 92 N. 1V. 625.

28. This. though the insanity followed im

mediately after the accrual of the action or

was the result of the injury sued for. Roe

lefsen v. Pella [Iowa] 96 N. W. 738.

29. Stanton v. Glbblns [Mo. App.] 77 S. W.

95.

30. Va. Code 1887, 5 2933 amended act Feb.

19, 1898, applies only where the right to

prosecute is obstructed by persons. Temple<

man's Adm'r v. Pugh [Va.] 46 S. E. 474. Does

not suspend the statute fixing time in which

to foreclose a real mortgage since it is not a

debt which must be presented to his repre

sentative. Gleason v. Hawkins, 32 Wash. 46-1,

73 Pac. 533.

81. In case of a. personal claim by the rep

resentative a proceeding instituted by him to

sell land to pay the claim tolls the statute.

Code 1883, 5 164. Harris v. Davenport. 132

N. C. 697. The objector has the burden to

prove notice on the part of the representative

to sue as provided by Code, 5 2817. Nicholas

v. Sands, 136 Ala. 267. Ball. Ann. Codes, §

4810 prescribing time for enforcement of

debts against a decedent does not apply to

actions to foreclose mortgages on realty since

such action may be brought against the heirs.

Gleason v. Hawkins, 32 Wash. 464, 73 Pac.

533. The presentment of a claim to the ad

ministrator and his inclusion of it in his ac

counts etop the running of the statute. Suc

cession of Willis. 109 La. 281. The mere neg

lect of the representative of the deceased

debtor to perform his duties will not tell the

statute limiting time to enforce against vie

ceased debtors. The creditor could have en
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(§ 3) G. Infancy and coveriure.--Limitaiions do not run against infants"

or married women during coverture." In Missouri, if an equitable cause of ac

tion in favor of the wife against the husband accrues during coverture, the statute

runs against her from that time.“

(§ 3) H. Absence and nonresidanco.—Nonresidence tolls the statute.” If

the cause of action accrues while defendant is out of the state, the statute does not

begin to run until his return,31 or if he departs from the state after the accrual,

the time of absence will be deducted,” and the continuity of absence is not de

stroyed by casual visits to the state.“ Absence or nonresidence will not however

affect the running of the statute against actions concerning realty."

§ 4. Accrual of cause of action. A. In general.—Since statutes of limita

tions affect only the remedy, they begin to run when the right to enforce the remedy

exists.‘1

the claimant, he must act with reasonable diligence.‘2

forced performance of duties under 2 Ball.

Ann. Codes. §§ 6167. 6168. Bank of Montreal

v. Buchanan, 32 “'asli. 480, 73 Pac. 482. A

claim barred by the provisions of Gen. Laws

R. I. c. 234. § 8 fixing time to sue representa

tives to one year after death of the debtor is

barred though presented pursuant to Gen.

Laws. 0. 215. 55 2-4. MacNeill v. Gallagher,

24 R. I. 490.

82. After the lapse of six years without

administration on the estate of a deceased

mortgagor the mortgage could not be fore

closed. 2 Bali. Codes & St. 55 4798. 4642 so

provides. Gleason v. Hawkins, 32 \Vash.

464, 73 Pac. 533. Though limitations do not

run in favor of a deceased debtor where ad

ministration is delayed the heirs cannot ex

tend limitations by delaying administration.

Stanton v. Gibbins [ii/lo. App.] 77 S. W. 95.

Though the mortgage security was barred

the debt which matured after the death of

the debtor is provable where the administra

tion was not had until 20 years utter the

death of the debtor. Gleason v. Hawkins. 32

Wash. 464. 73 Pac. 533.

33. Gibson v. Draiiin [Ky.] 77 B. W. 928;

George v, Delaney [La] 85 So. 894; Albers v.

Kozeluh [Neb.] 97 N. W. 646. A proceeding

in behalf of a. minor legatee under Code Civ.

Proc. 9 396 is not barred though the right to

compel executors is barred. In re Pond‘s

Estate, 40 Misc. [N. Y.] 66. Shannon's Code,

§ 4448, limiting time in which to sue after

removal of the disability does not apply to

the ward’s action against guardian on ma.

jority which is governed by § 4473. Jackson

v, Crutchfleld [Tenn.] 77 S. W. 776.

84- Crouch v. Crouch. 80 Tex. Civ. App.

288; Wren v. Howland [Tex. Civ. App.] 75 S.

\V. 894; Estes v. Turner. 80 Tex. Civ. App.

365. Limitation against an action to recover

the wife's land sold by the husband without

her consent does not begin to run until the

husband’s death. Higgins v. Stokes. 24 Ky.

1.. R. 2427, 74 S. W. 251. Ky. St. 1899. § 2606.

permitting actions by married women to be

hrought after termination oi! coverture was

not repealed by i 2128 permitting married

women to hold property. etc. Sturgill v.

Chesapeake & 0. R. Co. [Ky.] 76 S. W. 826;

Higgins v. Stokes. 25 Ky. L R. 919. 76 S. W.

834. Applied to an action to recover for per

sonal injuries; and this though the husband

might reduce the recovery to possession sub

iect to the wife‘s equity. Hill v. Ragland, 24

Kv. L. R. 1053. 70 S. W. 634. The exception

If the right of action depends upon some affirmative act on the part of

If the statute began to run

by reason of coverture applies to a “free

trader" during coverture under Code. § 1827.

Wilkes v. Allen. 131 N. C. 279. In equity dur

ing coverture limitation will not run in favor

of the husband against the wife. Condit v.

Bigalow. 64 N.'J. Eq. 504.

2785. Rosenberger v. Mallerson. 92 Mo. App.

88. And a. foreign corporation is without

the state within Code, i 21. Williams v.

Metropolitan St. R. CO. [Kan] 74 Pac. 600:

Kesterson v. Hill [Va.] 45 S. E. 288. Code. §

162 providing that term of non residence

shall not be deemed part 0! the limitation

applies to an action to recover the penalty

for receiving usury. Williams v. Iron Belt

B. & L. Ass'n, 131 N. C. 267; Davenport v.

Allen, 120 Fed. 172. Previous residence and

removal from the state will not prevent the

statute running in his favor [Ky. St. 1899,

§§ 2531. 2532]. Bybee‘s Ex'r v. Poynter [Ky.]

77 S. W. 698.

87. Janeway v. Burton. 201 Ill. 78. Pub.

St. 1882, c. 205. i 5 does not intend that the

time of absence should merely be deducted

but fixes a new time for the “prescribed

period" of limitation to begin. Cottreil v.

Kenney. 25 R. I. 99. Creditor held a. resident

of the state at the time of the accrual of the

cause of action. In re Smith's Will [Or.]

75 Pac. 133. Evidence of non-residence is

not evidence of absence from the state. Mil

ler v. Baler [Kan.] 72 Pac. 772.

38. New suit. Comp. Laws 1897. § 2921.

Lindnuer Mercantile Co. v. Boyd [N. M] 70

Pac. 568.

89. N. Y. Code Civ. Proc. i 401. Conn. T.

8: S. Deposit Co. v. “'ead. 172 N. Y. 497. If

the debtor continues his place of business

within the state at which he spends the

working hours of every working day the

statute is not tolled. Webster v. Citizens'

Bank [Neb.] 96 N. W. 118.

40. Which applies to resident as well as

non resident married women during cover

ture. Linton v. Heye [Neb.] 95 N. W. 1040.

Non-residence of the parties to the mortgage

does not prevent the running of the statute.

Christian v. John [Tenn.] 76 S. W. 906. Ab

sence from the state of the owner 01! the land

will not prevent the statute from running

against a. mortgage thereon which the owner

is not obligated to pay. Hogaboom v. Flow

er [Kan.] 72 Pac. 547.

41. Staninger v. Tabor, 103 Ill. App. 330

42. .-\s where the right of a creditor to so!
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against an undisclosed agent or trustee, it began at the same time to run against

the principal or cestui.“l

“ Suits for partnership accounting accrue on the termination of the partner

ship,“ and on fidelity bonds on the day of the violation thereof,“ and on a stay

bond on the day of decision by theappellate court.“ Recovery of back taxes ac

crues at the time when the property could have been assessed." The right of action

for wrongful garnishment process accrues at the time of the levy,“ and for con

tribution between attaching creditors on the determination of the invalidity of the

attachment." The right to maintain a creditor’s bill accrues at the time of the

recovery of the judgment“ and return of the execution.“

The action to recover money paid accrues at the time of the payment," and

for money had and received at the time of receipt.“

The action against the residuary legatee for a debt of the ancestor does not

accrue until the bond as legatee is filed,“ and to recover distributive shares accrues

at the time of the final settlement of the representative’s accounts,“ and order of

distribution,M and to recover dower at the time of the husband’s death." Rights

of action by remaindermen do not accrue until termination of the life estate,“

though the life tenant had conveyed by deed purporting to convey absolute title.“

A cause of action to recover land against a purchaser in possession under con

tract to purchase accrues at the time of the default of the payment of the consid

eration note.“0 The cause of action to recover the damages awarded in eminent

domain accrues at the time of the award.“ The action by a subsequent grantee

of public land accrues at the time of the registration of the previous grant.“

aside a conveyance as fraudulent depends

upon his first reducing his claim to judgment

and a. delay of two years in reducing the

claim to Judgment held a bar to the action.

Donaldson v. Jacobitz [Ken] 72 Fee. 848.

48. Borden v. Stickney, 132 N. C. 416. The

statute begins to run against the heir to en

force a constructive trust when it began to

run against the cestui deceased. lee v.

Park, 135 Ala. 131.

44. Petty v. Haas [Iowa] 98 N. W. 104.

45. Grant County B., h 8: 8. Ass'n v. Lem

mon [Ky.] 78 S. W. 874. Where at common

law wardship of the female ward terminated

upon her marriage the husband's right of ac

tion on the guardian's bond for a conversion

begins to run at the time of the marriage.

Fowler v. McLaughlin, 131 N. C. 209.

46. Cook v. Smith' [Kan] 72 Pac. 524.

41. Chicago. St. L. 8: N. 0. R. Co. v. Com..

24 Ky. L. R. 2124, 72 S. W. 1119. A pro

ceeding by an auditor‘s agent to recOVer back

taxes on an annuity is an action barred

after five years from the time when the

property could have been assessed. Com. v.

Nuts. 24 Ky. L. R. 2138, 72 S. W. 1090.

4S. Montague v. Cummings [Ga.] 46 S. E.

979.

40. First Nat. Bank v. Avery Planter Co.

[Sch] 95 N. W. 622.

50. Montgomery Iron Works v. Capital

(‘ity Ins. Co.. 131 Ala. 134.

51. Not from the date of the fraudulent

transfer. Blackwell v. Hatch [0k].] 73 Pac.

933.

52. State v. Stonestreet. 92 Mo. App. 214.

The redemption having taken place pending

an action against the United States to de

termine ownership which was decided ad

versely to the person redeeming. Slow: City

R1 Ft. P. R. Co. v. O’Brien County. 118 Iowa,

582. Action to recover back money paid on

contract to purchase land. the vendor not

having title, though he believed he had good

title ll not an action on ground of mistake.

so as to accrue at the time of the dis

covery. Barden v. Stickney, 132 N. C. 416.

A cause of action to recover by the accom

modation lndorser (Strauss v. Denny, 95 Md.

690) or maker of a note accrues at the time

of payment by him (Leonard v. Leonard, 138

Cal. xix., 70 Pac. 1071). A statute providing

that a cause of action for relief on the

ground of mistake does not accrue until the

mistake has been discovered does not apply

to an action to recover money paid to redeem

government land from the tax sale made in

ignorance that the plaintiff was the owner

thereof [Iowa Code, § 3449]. Sioux City 8:

St. P. R. Co. v. O'Brien County, 118 Iowa. 582.

53. Barred after four years. Murphy v.

Omaha. [Neb.] 95 N. W. 680. Applied in an

action to recover moneys collected as at

torney. Sheaf v. Dndxre [Ind.] 68 N. E. 292.

54. Pym v. Pym { .Vis.) 96 N. W. 429.

55. Action to recover distributive share

does not accrue until final accounting by the

representative. Edwards v. Kelly [Miss] 35

So. 418.

58. Smith v. Moore [Va.l 46 S. E. 326.

57. Barred in fifteen years (Winchester v.

Keith. 24 Ky. L. R. 10352, 70 S. W. 664; Lucas

v. VVhlte, 120 Iowa, 735; Lucas v. Wliitncrc

[Iowa] 98 N. W. 776), except where the wid

0w is in possession (Sperry v. Swiger [W.

Va.] 46 S. E. 125).

58. Show v. Monk. 81 App. Div. [N. Y.l

206; Carver v. Maxwell [Tenn] 71 S. W. 752;

Bottori'f v. Lewis [Iowa] 95 N. W. 262.

59. Turner v. Hause. 199 Ill. 464.

80. Richards v. Carter, 201 Ill. 165.

01. Spalding v. Omaha [Neb.] 94 N. 11‘

714.
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Right to foreclose a real mortgage does not necessarily accrue at the time of the

death of the mortgagor." Limitations against an action for cutting timber on

another’s land against the original trespasser and subsequent purchaser under the

statute begins to run from the time of the original trespass.“

Mistake—The statute runs from the time of the discovery of the mistake,“

or where by the exercise of diligence it could have been discovered.“

Fraud—Limitations do not begin to run against a cause of action based on

fraud until the discovery thereof," or from such time as by the exercise of ordinary

care plaintiif might have discovered it," since a party by his own negligence can

not defer the running of the statute.” It is generally presumed that any fraud

connected with the transfer of land was discovered at the time of rccordation of

the conveyance." The defendant has the burden of proving knowledge of the

fraud," and whether due diligence to discover the fraud had been exercised is a

question for the jury."

(§ 4) B. Action on contract—If the contract is void ab initio, the right to

restrain its performance accrues at the time the contract was made."

If an instrument be payable on demand at a specified time and place, the stat

62. Barred after ten years under Code

1883, I 158. Ritchie v. Fowler, 132 N. C. 788.

88s Nor does the allowance of the secured

note as a claim against his estate set the

statute in motion. Linn v. Ziegler [Kan.] 75

Fee. 489.

04. Wis. Rev. 1898, I 4269. A dismissal of

the action as to the original trespasser did

not change the nature of the action. Grunert

v. Brown [Wis.] 95 N. W. 959. The action

under Hill’s Ann. Code Wash. 5 1694 accrues

at the time the lumber is removed from the

state. Bergman v. Inman [Or.] 72 Pac. 1086.

Q. Reformation of written instrument.

Bottori! v. Lewis [Iowa] 95 N. W. 262. Ac

tion to cancel release of mortgage. Perry v.

Williams. 40 Misc. [N. Y.] 67. Actions to re

torm written instruments on the ground of

mistake are not affected by any statutes of

limitations. Wall v. Meilke, 89 Minn. 232.

00. Maxwell v. Walsh, 117 Ga. 467.

'7. Conduct of administrator held to have

been a fraud on heirs. Kelly v. Pratt, 41

Misc. [N. Y.] 31. Code Civ. Proc. I 382, subd.

5. The statute has no application to an ac

tion by the ward to compel an accounting

by the representatives of the deceased guard

ian. Libby v. Van Derzee, 80 App. Div. [N.

Y.] 494. Action affecting realty held not

barred. Arnett v. Berg [Colo. App.] 71 Pac.

ri36; Ruff v. Milner, 92 Mo. App. 620. If the

fraud is a continuing fraud the operation of

the statute is suspended. as where defendant

is agent invested plaintiff‘s funds in second

mortgage security representing to plaintiff

that it was first mortgage security. Faust v.

Hesford. 119 Iowa. 97. The heirs‘ right to

set aside conveyances by the ancestor pro

cured by fraud accrues at the time of his

death, the undue influence having continued

until the death. Aldrich v. Steen [Neb.] 98

N’. W. 445. Applied to fraudulent convey

ance. Brasie v. Minneapolis Brew. Co., 87

Minn. 458.

on. (Jule v. Boyd [Neb.] 93 N.

1003, Action for fraudulent investment

plaintiff's funds by agent. Faust v. Hosford.

119 Iowa' 97. Applied to action to restrain

enforcement of a judgment entered without

notice to defendant. Foust v. Warren [Tera

"Iv. App.] 72 S. W. 404. Delay of 20 years

held unreasonable. Lewis v. Duncan, 66 Kan.

Curr. Law. Vol. 2—48.

W.

308, 71 Pac. 577. Applied to an action to

set aside a judgment on account of fraud in

the attorneys representing the party. Wat

son v. Tex. & P. R. Co. [Tex. Civ. App.] 73

S. W. 830. Plaintiff held in a position to

have discovered the fraud and the action

barred. Calian v. Callan, 175 Mo. 346; Wol

kins v. Knight [Mich.] 96 N. W. 4415. Held

that the creditor could not have discovered

the fraud by use of reasonable diligence.

Wilhoit v, Musseiman, 24 Ky. L. R. 2011, 72

S. W. 1112.

69. Ryan v. Woodin [Idaho] 75 Fee. 261.

Action by vendee to recover for shortage in

acreage held barred. Sibley v. Hayes. 30 Tex.

Civ. App. 61. Want of knowledge that the

contract to issue an insurance policy had

been breached by failure to issue the policy

will not prevent the running of the statute

against an action for the breach. Everett v.

O'Leary [Minn.] 95 N. W. 901.

70. Irwin v. Holbrook, 32 Wash. 349, 78

Fee. 360; Fuller v. McMahon [Iowa] 94 N. W.

205. Action to cancel deed on the ground

that because of fraud, the grantor supposed

he was executing a power of attorney accrues

at the time of filing the conveyance for rec

ord. Rogers v. Richards [Kan] 74 Fee. 255.

In case of the bankruptcy of the grantor that

action by his trustee to avoid conveyances

on ground of fraud is not barred until two

years after the estate is closed provided

it is not barred by the state laws at the time

the petition was filed. Sheldon v. Parker

[Neb.] 92 N. W. 923; Schreck v. Hanlon [Neb.]

92 N. W. 625. Where all the parties are non

residents fraud is not deemed discovered by

the recordation of the deed. Couison v.

Gaitsman [Neb.] 96 N. W. 349. As against

creditors constructive notice by the recorda

tion of a. fraudulent conveyance is not suffi

cient to start the statute. Chinn v. Curtis.

24 Ky. L. R. 1563, 71 8. W. 923.

71. Faust v. Hosford, 119 Iowa, 97.

72. Plaintiff held justified in relying on

representations fraudulent in fact. Instruc

tion held proper. Faust v. I-Iosi‘ordI 119

Iowa. 97.

78. Rev. St. 1892, § 4985 applies. De

fiance Water Co. v. Defiance [Ohio] 67 N. E.

1052.
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ute begins to run at its maturity,“ though there is no presentation as required by

its terms," but if payable after demand,

of actual demand."

the statute begins to run from the time

In case of executory contracts not fixing time of performance,

the right to enforce it accrues within a reasonable time." For breach of perform

ance of a covenant, the action accrues on the day of the covenanted performance."

The statute begins to run from the time of demand made under contracts payable

in instalments."

Action to recover for services under an implied contract accrues at the time

the services were completed, and a demand is not necessary to set the statute in

motion.80 The right of action for compensation its attorney accrues on the termina

tion of his relationship as attorney in the suit.“

A cause of action to recover under a contract to pay by will accrues on the

death of the promisor."

Action against a bailee accrues at the time of the commission of the act in

consistent with the bailment,“ and against gratuitous bailee of money at the time

of demand for return."

The right of action on a municipal warrant accrues on the day of issuance,"

or where there is a fund in existence for its payment or a sufficient time had

elapsed to create the fund."

The action for breach of contract accrues at the time of the default, as an

action on a bond conditioned to perform a certain act, but on a bond to indemnify,

74. Alger v. Alger, 83 App. Div. [N. Y.]

168; De Raismes v. De Raismes [N. J. Law] 56

Atl. 170. On a demand payable after date

thereof the statute begins to run on the day

following the date. Harden v. Dixon, 77

App. Div. [N. Y.] 241.

75. Wurth v. Paducah [Ky.] 76 S. W. 143.

A cause of action for attorney's fees stipu

lated in the note arose on maturity of the

note. Barred within four years thereafter.

Nease v. James [Tex. Civ. App.] 72 S. W. 87.

70. Hanson v. Hanson [Neb.] 97 N. W. 23.

Applied to certificates of deposit. In re Cook,

86 App. Div. [N. Y.] 586', Sharp v. Citizens'

Bank of Stanton [Neb.] 98 N. W. 50.

77. The action tor specific performance

cannot accrue while the grantor is receiving

payments in performance. Burneil v. Brad

bury [Kan.] 74 Pac. 279. A cause of action

by a. grantee under bond for title does not

accrue until a. breach of the bond after re

quest for performance. Tenzier v. Tyrreil

[Tex. Civ. App.] 75 S. W. 57. A right of ac

tion for breach of contract to insure accrues

after the expiration of a. reasonable time

within which the policy should have been

issued. Everett v. O'Leary [Mlnn.] 95 N. W.

901.

78. Blair v. St. Louis, etc., R. Co., 92 Mo.

App. 538.

79. Limitations begin to run from the time

when assessments on corporate stock are

due under calls made which are barred after

three years whether in the hands of the

original subscriber or his assignee as against

the corporation or creditors. Gold v. Payn

ter [Va.] 44 S. E. 920. Limitations run from

time call made on subscription to corporate

stock. Otter View Land Co.'s Receiver v.

Boliing's Ex’x, 24 Ky. L. R. 1157, 70 S. W.

834, if the mortgage permitted payment

of half of the debt in one year the balance

after the lapse of another year the statute

will begin to run at the expiration of two

years if the mortgagee elects to wait that

time. Cone v. Hyatt, 132 N. C. 810. Applied

to contract of subscription to corporate

stock payable upon calls made. West v. To

peka. Sav. Bank, 66 K811. 524, 72 Pac. $52.

80. Rev. St. 1898. i 4022, applies. In re

Sheldon's Estate [Wis] 97 N. W. 524.

Contra. An action to recover on a. promise

to pay for personal services does not accrue

until demand for payment. Action construed

and held not to be based on new promise so

as to extend the statute but on an original

promise to pay. Rankin v. Anderson, 24 Ky.

L. R. 647, 69 S. W. 705.

82. McCrea. v. Scofield. 86 N. Y. Supp. 10.

On the facts claim for services rendered as

attorney held barred. Greek v. McDaniel

[Neb.] 94 N. W. 618.

83. Banks v. Howard, 117 Ga. 94. Action

held to have accrued on death of the debtor

and not barred. Brown v. Silver [Neb.] 96

N. W. 281. The statute does not begin to

run against an action to recover for services

rendered deceased on agreement to compen

sate by provision in the will until the death

of decedent. Bennett v. Lutz [Iowa] 98 N.

W. 288.

84. Under Rev. St. 1899, l 1575. Previous

demand is not necessary to start the statute.

Bollman Bros. Co. v. Peake, 96 Mo. App. 253.

85. Such case is not within Sh'an. Code, I

4477. Goodwin v. Ray, 108 Tenn. 614.

86. Smith v. Lawler [Ky.] 78 S. W. 851.

87. Brannon v. White Lake Tp. [S. D.] 95

N. W. 284; Board of Com'rs of Greer Co. v.

Clarke [Okl.] 70 Pac. 206. Where municipal

warrants are to be paid from a particular

fund. which under the statute could be used

for no other purpose a warrant holder‘s ac

tion for a diversion of such fund does not ac

crue until notice or knowledge thereof. New

York Security & Trust. Co. v. Tacoma, 30

Wash. 661, 71 Fee. 194. Accrual of cause of

action by contractor against city for failure

to assess damages for a public improvement.

Ash v. Independence [Mo. App.] 77 S. W. 104.
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it accrues at the time when pecuniary loss results." In case of several breaches,

the statute begins to run against each from the time when it takes place."

For breach of covenant of seisin, the action accrues at the time of the delivery

of the deed,"0 and for breach of covenant of title, accrues after the conviction.’1

Accounts.—Mutual accounts must on both sides relate to trade in\merchandiso,

labor or something provable by book entries and mutual demands for money loaned

cannot be included.”2 In case of mutual accounts, if the last item is within the

period, the action is not barred; such item is equivalent to a subsequent promise

reviving the debt.“a

(§ 4) 0. Action in tort—For torts the right of action accrues at the time

of the injury.“ Generally, the cause of action accrues when the wrong is done."

The abutting owners’ liability over to the city for injuries resulting from defective

sidewalks does not accrue until the city’s liability is fixed." If the injury is con

tinuing, recovery may be had for any damages accruing within the statutory period,

though the remedy for the original wrong is barred.M

§ 5. Commencement of action. A. In general.—-In Iowa“I and New Jersey,

an action is commenced by the issuance and delivery of the summons to the sherifi

for service," and in Nebraska, it is the date of summons if there is actual serv

ice ;1 or when there is no service,2 voluntary appearance of the defendant without

service is a commencement of the action.a

88. Northern Assur. Co. v. Borgelt [Neb.]

93 N. W. 226.

89. Northern Assur. Co. v. Borgelt [Neb.]

93 N. W. 226.

00. Action must be brought under Code, 5

158. within ten years when not based on

fraud. Shankle v. Ingram. 133 N. C. 254.

01. Wiggins v. Ponder. 132 N. C. 628.

92 Accounts held not mutual. Hudson v.

Hudson, 21 Pa. Super. Ct. 92. Action held to

be on separate and distinct contracts and not

on an account. Shater v. Pratt. 79 App. Div.

[N. Y.] 447.

93. Hudson v. Hudson. 21 Pa. Super. Ct.

02. Charge held a part of the same mutual

account so as to save same from the bar.

Gibson v. Jenkins,” Mo. App. 27. Petition

held not demurrable onv ground of ban.

Wagoner v. Steele, 117 Ga. 145.

04. Action for damages for flooding lands

does not accrue at the time of construction of

the embankment causing the flood. St. Louis.

etc.. R. Co. v. Stephens [Ark.] 78 S. W. 766;

O'Connor v. Aetna. Life Ins. Co. [Neb.] 93 N.

W. 187; Nashville, etc.. By. v. Dale & N. Mill.

Co. [KanJ 74 Fee. 596. Action by abutting

owner for damages resulting from the con

struction of a. drain in the street held to have

accrued at the time of the construction.

Griffin v. Drainage Commission 0! New Or

leans. 110 La, 840.

95. In case or the erection of a. smelter

emitting fumes and smoke known to be

poisonous to vegetation is cause of action

therefor arises when the vegetation is killed

by the smoke and fumes and not when the

smelter was erected. Sterrett v. Northport

Min. & Smelt. Co.. 30 Wash. 164, 70 Pee. 266.

Action against the recorder or deed for mak

ing erroneous record of mortgage accrues at

the time oi! the making or the record. Is

barred after the years under Burn's Rev. St.

1901, 5 294. irrespective of whether the par

ties had notice oi.‘ the error. State v. Wal

tors [Ind. ADP-l 68 N. E. 182. An action to

recover for injuries resulting from the con

struction of a railroad in the street in front

In Washington the action is not

of plaintiff‘s premises is barred alter the

lapse of six years from the construction of

the road [Burns' Rev. St. 1901. 6 293. c. 3].

Southern Indiana R. Co. v. Brown. 30 Ind.

App. 684. Damages for injuries resulting

from construction and operation of railroad

held separable and not an entirety and the 5

and 15 year statute applicable. Klosterman

v. Chesapeake R. Co., 24 Ky. L. R. 1233. 71

S. W. 6. Trespass tor flooding lands accrues

at the time or the occurence. Finley v. Wil

liamsburgh, 24 Ky. L. R. 1336. 71 B. W. 502.

90. Lincoln v. First Nat. Bank [Neb.] 93

N. W. 698.

177. Every nuisance which is not per

manent and which can be abated is a. fresh

nuisance {or which a. new action will lie.

Southern R. Co. v. Morris [6a.] 48 S. E. 85.

Trespass by railroad held continuing and

not a. bar to action therefor within the

statutory time. Knapp 8: C. Mtg. Co. v.

New York R. Co. [Conn.] 56 Atl. 512. As

where the entry was for the purpose or

obtaining sap for turpentine though more

than the statutory time had elapsed since

the original trespass. Monroe v. McCranie

[6a.] 45 S. E. 246. Action for negligent

treatment by surgeon held not to have ac

crued until the relationship had been sev

ered. Gillette v. Tucker. 67 Ohio St. 106.

96. Iowa Code 1873, 5 2532, so provides but

the section is held not to apply to a stilt to

redeem land of a deceased lunatic from tax

sale order. Hewley v. Griflin [Iowa] 92 N.

W. 113.

90. County 1. Pacific Coast Borax Co.. 68

N. J. Law. 273. The delivery of the writ to

a constable for service is the commencement

of the action before a. justice of the peace.

Heman v. Larkin [M0, App.] 70 S. W. 907.

1. Reliance Trust Co. v. Atherton [Neb.]

93 N. W. 150.

2. Amendment of complaint held not to

set out a new cause 01' action. Cole v. Boyd

[Neb.] 93 N. W. 1003.

3. Reliance Trust Co. v. Atherton [Neb.]

93 N. W. 150.
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deemed to have 'heen commenced until the complaint is filed.‘ Where both -par

tics are nonresidents, the levy of an attachment on property fraudulently conveyed

stops the running of the statute.“

To suspend the statute as against a claim set oil, it must be such a one as can

be set off in the action,“ and though the reconvention plea was defective but sus

ceptible of amendment, it will stay the statute?

An erroneous assumption of jurisdiction by the court will not toll the statute.‘

The issuance of process which cannot bring the defendant before the court is not at

commencement of the action,“ as where the process is not signed.10

(§ 5) B. Amendment of pleadings—When an amendment to a pleading intro

duces a new cause of action, the statute runs until the making of the amend

ment,ll but merely correcting a defect in the original declaration,“ or supplying

omissions and stating the cause of action with more certainty,“ or the correction

of the name of defendant“ or the bringing in of new parties, is not setting up a new

cause of action.“ If there is a misnomer of the defendant, the original plead

ing filed will not arrest the statute in the absence of any excuse for the mistake,“

and an amendment of a claim as assignee, setting up the claim as surety who

had paid, the obligation states a new cause of action."

(§ 5) C. After nonsuit or d‘iSfl'liSSdl.—T_h€ statute is suspended by bring

ing an action, though it is dismissed but not on the merits," as a dismissal by

4. 2 Ball. Codes & St. 5 4807. Cresswell v.

Spokane County. 70 Wash. 620, 71 Pac. 195.

Action held to have been commenced at the

time of the filing of the original hill not at

the time of the supplied bill filed after loss

0! the original. Miller v. Rich, 204 Ill. 444.

5. If promptly followed by a. creditor's

hill. Coulson v. Galtsman [Neb.] 96 N. W.

349.

6. Where the plaintiff in partition made a

city a party defendant to compel it to present

its claim for taxes the statute as to such

claim is not suspended. Louisville v. Kohn

horst‘s Adm'x [Ky.] 76 S. W. 43.

7. Southern Cold Storage 8; Produce Co. v.

Dechman [Tex. Civ. App.] 73 S. XV. 545.

8. An erroneous assumption of jurisdiction

of the probate court over claim will not toll

the statute as to the claim. Miller v. Fulton

[Pa.] 66 Atl. 7i.

9. As the issuance of a. notice under Sayles

Ann. Civ. St. 1897, art. 1230, by a. justice of

the peace against non-resident defendant.

August Kern Barber Supply Co. v. Freeze, 96

Tex. 513. Process allowed to be amended so

as to .prevent the bar. Wright v. Eureka

Tempered Copper Co. [Pm] 55 Atl. 978.

10. Schwartz v. Lake, 109 La. 1081.

11. That the officer of a corporation was

a. party to the action to wind it up will not

prevent him from pleading the bar to a new

cause of action set up against him for mal—

administration. Boyd v. Mut. Firs Ass‘n, 118

Wis. 155', Shroyer v. Pittenger [Ind. App.] 67

N. E. 476; Fisher v. Musick's Ex'r, 24 Ky. L.

R. 1913, 72 S. W. 787. Amended declaration

held not to set up a. new cause of action.

Chicago City 11. Co. v. McMeen, 206 [1]. 108.

Amended petition held not to state's. new

cause of action. Burton-Lingo Co. v. Beyer

[Tex. Civ. App.] 78 S. W. 248. Amendment

in action for wrongful death held not to set

up new cause of action. State v. Chesapeake

Beach R. Co. [Md] 56 Atl. 386. Amendment

of declaration held not to change the cause

of action so as to bring it within the statute.

Seely v. Manhattan L. Ins. Co. [N. l-l’.] 55 Atl.

425. An amendment setting up the statute

allowing the action for death to be brought

by the representative is not setting up a

new cause of action so as to apply the statute

of limitations. Louisville & N. R. Co. v.

Ploigiter‘s Adm’r. 24 Ky. L. R. 772, 69 S. W.

1 0 .

12. Mott v. Chicago &: M. E]. R. Co., 102

Ill. App. 412. An amendment stating a dif

ferent place whereat the accident happened

is not a statement of a new cause of action.

glhsicago City R. Co. V. McMeen, 102 Ill. App.

13. Marshalltown Stone Co. v. Louis Drach

Const. Co., 123 Fed. 746.

14. Particularly where defendant corpora

tion answered on the verdicts and filed a plea

of misnomer. Senteli v. Southern R. Co. [8.

C.] 45 S. E. 165. Suing defendant under

wrong name held in view of the defendant's

conduct in pleading without disclosing its

proper name until after the bar such a mis

take as would relieve plaintiff. Prichard v.

McCord-Colllns Co., 30 Tex. Civ. App. 582.

Change of name of party plaintiff held not to

make new cause of action so as to make the

statute operative. Hucklebridge v. Atchison.

T. & S. F. R. Co., 66 Kan. 443, 71 Pac. 814.

15- Particularly where the new party ac

quired an interest pendente lite. State v.

Woodrui'f, 81 Miss. 456; Lyons v. Berlau

[Kan.] 73 Pac. 62.

18. Martinez v. Dragna [Tex Civ. App.]

73 S. W. 425.

17. Van Patten v. Waugh [Iowa] 98 N. W.

119.

18. As where the action was brought in

the individual names of the partners instead

of in the partnership name. Wolf v. New Or

leans Tailor Made Pants Co., 110 La. 427. An

action for wrongful death is within Code, I

146 allowing a new action to be brought

within one year after dismissal or non-suit.

Meekins v. Norfolk & S. R. Co., 131 N. C. 1.

Code Civ. Proc. 5 405, limiting the time in

which a new action may be brought after

termination of the action in any manner

other than on the merits applies to actions

to foreclose mechanics' liens. Conolly v.
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reason of defective service of process." Bringing a second suit pending a suit

for the same cause of action, and then taking a nonsuit, is not within a statute

permitting the bringing of a second action after dismissal of the first.20 After

reversal, a new action of any kind having for result the same relief as was ob

tained in the original action may, under the code, be brought within one year.‘‘1

The time within which to bring the second action begins to run from the time of

nonsuit of the first.22 To save the second action after nonsuit, the plaintiff must

be the same or there must be an identity of right or privity of interest," and the

petition therein must aver that the dismissal was not caused by reason of any

negligence on the part of the plaintiff.24 An action to recover a penalty is not

a continuation of a criminal proceeding for the same oifense previously dismissed.”

§ 6. Revival of obligation—An action for tort once barred cannot be re

vived."

A new promise to pay revives a barred contractual obligation,” and a prom

ise to pay by will is a sufficient revivor.’8_ The acknowledgment to revive the debt

must be direct, unequivocal and without qualification, and amount to a direct ad—

mission of a present existing liability,29 it must plainly specify the demand,30

and promise to pay it.31 The acknowledgment must recognize the debt as exist

ing, and there must be a promise to pay,“2 or such facts from which a promise

Hyams, 176 N. Y. 403. The statute prescrib

ing the time within which an action for

wrongful death should be brought is not sus

pended by the pendency and dismissal with

out prejudice of a former action [Civ. Code

Kan. §§ 422, 43]. Rodman v. Mo. Pac. R. Co.,

65 Kan. 645. 70 Pac. 642. 59 L. R. A. 704.

19- N. C. Code 1883. § 166, applied to pro

ceeding by administrator to sell lands to

pay debts. Harris v. Davenport, 132 N. C.

697.

20. Mo. & S. W. L. Co. v. Quinn. 172 M0.

563.

21. Cal. Code Civ. Proc. 5 855. Kenney v.

Parks. 137 Cal. 527, 70 Pac. 556. After re—

versal of an action for personal injuries with

out a. new venire a. second action begun

:ifter two years from the injury is barred

under Act June 24, 1895. Spees v. Boggs. 204

Pa. 504.

22. Under Code Civ. Proc. 6 98. subd. 2.

par. 2, as to actions to recover realty. Rich

ardson v. Riley [8. C.] 45 S. E. 104.

23. An action brought in one year by the

purchaser of the land at the administrator's

sale after dismissal of the suit by the admin

istrator will not save the action. Meddis v.

“'i'isoYL 175 Mo. 126.

24. Code. 5 3455. Petition held not to con

tain a. sufficient showing of diligence. Cepr

iey v. Paton. 120 Iowa. 559.

25. Ky. St. 1899. § 1138; Cr. Code. §§ 158

160. Com. v. Eikins. 25 Ky. L. R. 485. 76 S.

W. 25.

28. Applied to action against city for in

juries resulting from detective sidewalk.

Van Auken v. Adrian [Mich.] 98 N. W. 15.

27. Statement held to constitute a new

promise. Jenckes v. Rice. 119 Iowa, 451.

New promise held insufl‘icient to continue

cause of action. Morehouse v. Morehouse.

140 Cal. 88. 73 Pac. 738. Petition held insufli

clent to show new promise. Cook v. Farley

[Neb.] 95 N. W. 683. New promise held a

question for the jury. Gill v. Donovan. 96

Md. 518. Correction of error in instruction

on question of new promise. Gill 1!. Stayior

[Md] 55 Atl. 898. Writing held insufl‘lcient

to constitute a new promise within Code, §

2922. Liskey v. Paul. 100 Va. 764. Subse

quent promises held insufficient to toll the

statute. Franklin v. Franklin. 22 Pa. Super.

Ct. 463.

28. Gill v. Donovan. 96 Md. 518: Neish v.

Gannon. 198 Ill. 219.

29. Durban v. Knowles, 66 Kan. 897, 71

Fee. 829. Letters held not admissible. Kelly

v. Strouse, 116 Ga. 872. Writing held sufli

cient to revive barred debt. Maddox v. Waik

er‘s Ex‘x. 25 Ky. L. R. 124. 74 S. W. 741.

Letter by mortgagor held not such an ac

knowledgment as would toll the statute.

Wood v. Merrietta. 66 Kan. 748. 71 Fee. 579.

Evidence sufficient to show new promise.

Henry v. Zurflieh, 203 Pa. 440. Evidence that

deceased declared that he would make pro

vision in his will for plaintiff is not evi

dence of an agreement or promise to pay

for the services rendered him. Gill v. Stay

lor [Md.] 55 Atl. 398. Declarations to third

persons are not of themselves sufficient to

constitute a. promise to pay or an acknowl

edgment oi‘ the debt. Burns‘ Rev. St. 1901.

§ 302 provides that the new promise must be

in writing. They may. however. be admitted

to show intention of the debtor at the time

of making the partial payments. McBride v.

Ulmer. 30 Ind. App. 154. Rule is applicable

to all forms of writings. Thornton v. Nichols

[Ga.] 45 S. E. 785. A mere acknowledgment

of the debt is not alone sufficient. Hahn v.

Gates. 102 Ill. App. 385. The duplication and

substitution of the original obligation by the

maker because the original was worn and

old is not an acknowledgment nor a promise

to pay. Goodrich v. Case, 68 Ohio St. 187.

A written statement showing the amount

paid for another purpose is not sufficient.

Davis v. Davis [Mo.] 56 Atl. 588.

30. Indorsement on note held insufficient

to revive the debt. Hughes v. Trendaway.

116 Ga. 663. Writing held to sufiiciently

identity the obligation. Campbell v. Camp“

bell, 118 Iowa. 131.

81. “’eii v. Jacobs‘ Estate [11s.] 35 So. 699

82. Bucker v. Kori'r's Estate [Neb.] 97 Ni
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can be implied 3" but it need not expressly admit that debt is unpaid.“ A con

ditional promise to pay is insufficient, though accompanied by a. partial payment,

without proof that the condition has been fulfilled.“

is not an acknowledgment of the debt.“

An offer to buy the note

The part payment to remove the bar must be made on the obligation sued on

and under such circumstances as to amount to an acknowledgment of an exist

ing liability," and a part payment in the absence of rebutting evidence raises a

presumption of an acknowledgment and new promise.“a
If the payment is made

to apply to an indebtedness consisting of many items, all will be saved,“ though

the decisions are conflicting on the question whether in the absence of specific di

rections payments on account can be applied to the earliest charges."0

The new promise, acknowledgment or part payment must be made by the debtor

or some one authorized by him 3“ therefore, payment by one obligor does not toll

the statute as to the co-obligor if made without the authority or assent of the latter.‘2

W. 804. A more recognition of the debt is

insufficient. Warren v. Cleveland [Tenn.] 76

S. W. 910. Foster v. Bowles, 138 Cal. 346, 71

Pac. 494.

33. Letter held insufficient as a new prom

ise. Lambert v. Doyle, 117 Ga. 81.

34. Letter held to sufiiciently admit that

the note was unpaid. “7111 v. Marker [Iowa]

98 N. W. 487.

35. Promise held conditional. Trideil v.

.i’unhali, 124 Fed. 802.

36. Com. T. 8: 8. Deposit Co. v. Wead, 172

N. Y. 497.

87. Good v. Ehrlich [Kan.] 72 Pac. 545;

Rothschild v. Sessell. 103 Ill. App. 274. Ad

missibility of evidence on question of pay

ment so as to revive the obligation. Eowles

v. Josiyn [Mich.] 97 N. W. 790. Payments

held not made under such circumstances as

to repel the presumption of recognition of

the obligation. Neilands v. Wright [Mich.]

95 N. W. 997. Evidence sufficient to go to

the jury on question of whether payments

had been made so as to revive the debt.

Fowles v. Josiyn [Mich.] 97 N. W. 790. Pay—

ment held insuflicient to toll the statute.

McBride v. Ulmer, 30 Ind. App. 154. Admissi

bility of evidence of payments to take action

on note out of the statute. Small v. Rose, 97

Me. 286. Evidence held insufficient to show

payment suspending the operation of the

statute. McBride v. Ulmer, 30 Ind. App. 154.

A partial payment accompanied by a. promise

to pay the balance takes the claim out of the

statute up to that time. Pond v. French, 97

Me. 403. Payment on account with a. prom

ise to pay in the future though the balance

unpaid was not fixed tolls the statute. as a

promise to pay out of property at death'.

Neish v. Gannon, 198 Ill. 219.

38. Evidence held sufficient to show entry

of credit with authority of the debtor. Ger

man v. Pettus [Ark.] 77 S. W. 907; Pond

v. French, 97 Me. 403; Barnes v. Pickett

Hardware Co., 203 Pa. 570.

80. Pond v. French. 97 Me. 403. Particu

larly when claimed to be in full payment.

Florence. etc., R. Co. v. Tennant [Colo.] 75

Pac. 410.

40. Where there is a claim consisting of

several separate causes of action a payment

to "charge on my account," in absence or

specific directions cannot be applied on

claims barred. Shai‘er v. Pratt, 79 App.

Div. [N. T.] 447. In case of accounts in the

absence of specific directions it will be pre

sumed that the debtor intended payments

made to be applied to the earliest transac

tions. Sleet v. Sleet, 109 La. 802. In the

absence of specific directions payments on

running accounts may be applied in extin

guishing the earlier items. Marion Water

Co. v. Marion [Iowa] 96 N. W. 883. The en

try of money collected by an attorney as

credited on an account without authority

will not suspend the operation of the statute

as to portions previously barred. In re Saw

yer's Estate, 88 Minn. 218.

41. A written promise by the agent of the

debtor is insufficient. Gen. St. p. 1976. § 10.

requires an acknowledgment to be in writ

ing by the party charged. De Ralsmes v.

De Raismes [N. J. Law] 56 Atl. 170. An in

dorsement on the obligation to suspend the

bar must be in the debtor's handwriting or

shown to have been made with his privity.

In re Salisbury’s Estate. 41 Misc. [N. Y.] 274.

Indorsements on the obligation not in the

handwriting of the debtor or shown to have

been made with his authority are not evi

dence of an acknowledgment. Civ. Code

art. 2278 applied where the widow had un

conditionally accepted the community and

the action was to enforce against her the

note of the deceased husband. Wei] v.

Jacob‘s Estate [La] 35 So. 599. Admissibility

of evidence to show endorsements of pay

ments by agent were authorized. Bond v.

Wilson. 131 N. C. 505. An indorsement not

written by the payor whether made before

or after the statute has run is admissible

in evidence. McDowell v. McDowell's Es

tate [Vt.] 56 Atl. 98. Indorsements on notes

held to have been made with assent of the

maker and to prevent the running of the

statute. Fletcher v. Brainerd [Vt.] 55 Atl.

608. Evidence of indorsements on notes held

admissible. Ward v. Hoag. 78 App. Div. [N.

Y.] 510. The arbitrary indorscment of a

credit of which the defendant had no knowl

edge or did not assent thereto will not sus

pend the statute. Atchison, etc., R. Co. v.

Atchison Grain Co. [Kan.] 70 Pac. 938. The

partial payment must be made by some au

thorized person. Cone v. Hyatt, 132 N. C.

810. A credit to an account of a third per—

son not shown to have been authorized by the

creditor or to have been acquiesced in by

him will not suspend the statute. Kirk

patrick v. Goldsmith. 81 App. Div. [N. Y.]
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Municipal officers in the absence of express authorization cannot revive a

barred claim,“ nor can an assiguee for the benefit of creditors,“ and in states

where the statute is an absolute bar, the schedule of a barred claim by the bank

rupt will not make it provable.“ In New York“ and New Jersey, the represen

tative of a deceased debtor may remove the bar by a new promise," but not in Geor

gia“ or West Virginia.“

Agreements extending time for payment of the debt extends the statute as

to the obligation and mortgage security."

§ 7. Operation and effect of bar. A. In generaZ.-—A claim barred is not

available as a. set-oil'.In The statutes may be pleaded against a part of the cause

of action." If the obligation is barred, interest accruing thereon is also barred.“

If the deed of trust for the benefit of creditors gave the trustee discretionary power

as to time of sale, the power may be exercised, though the debts are barred.“ That

the action for damages for flooding land is barred will affect the right to abate

the nuisance." That an action on the guaranty of payment of the mortgage note

by the assignor mortgagee was barred will not affect the assignees’ lien on the

insurance under covenant to insure.“ Where the right to foreclose a deed absolute

on its face is barred, the right to redeem is also barred." Though the remedy by

foreclosure is barred, the mortgagee may proceed by ejectment."

(§ 7) B. Bar of debt as affecting security—The surety’s liability" for eon~

tribution is not affected because action against the principal is barred.“0 If the

debt is barred, the mortgage security is also barred.“ though this rule does not

prevail in Connecticut,"2 Nebraska,“ North Carolina,“ South Dakota,“ and North

265. Evidence held insuilicient to show pay

ments endorsed on note were made by de

fendant. Coulter v. Bank of Clear Creek

County [0010. App.] 72 Pac. 602.

42. McDonald v. Weldmer, 103 Ill. App.

390.

48. As a. claim for damages for negligence

not presented within the statutory time.

Van Auken v. Adrian [Mich.] 98 N. W. 15;

Wurth v. Paducah [Ky.] 76 S. W. 143. The

levy and collection of a tax will not revive

municipal obligations barred by statute.

Wurth v. Paducah [Ky.] 76 S. W. 143. A

municipal corporation to renew is barred

debt must comply with Const. art. 11. §§ 5, 7,

forbidding the creation of a debt without pro

viding a fund for its payment. Tyler v. Jes

ter [Tex. Civ. App.] 74 S. W. 359.

44. Robinson v. McDowell, 133 N. C. 182.

46. In re Wooten, 118 Fed. 670.

40. Holly v. Gibbons, 176 N. Y. 520.

47. Letters held admissible to show new

promise. Hewes v. Huri't [N. J. Err. & App.]

55 Atl. 275.

48. Hughes v. Treadaway, 116 Ga. 663.

49. Defense pleaded by a representative

goes to both personal and real assets. Find

ley v. Cunningham, 53 W. Va. 1.

50. Such agreements need not be recorded

to operate as a. suspension of the statute as

to subsequent purchasers or mortgagees.

Kraft v. Holzmann, 206 Ill. 548.

51. State Hospital for Insane v. Phila.

County. 205 Pa. 336.

B. Bergman v. Inman [Or.] 73 Fee. 841.

it a. part of the claim only is barred a. de

murrer to the whole on that ground is bad.

Gulf Red Cedar Co. v. Crenshaw [Ala.] 85 So.

50.

53. Porter’s Adm'x v. Shattuck‘s Estate

thJ 54 Atl. 968.

54. Robinson v. McDowell, 133 N. C. 182.

56. Ennis v. Gilder [Tex. Civ. App.] 74 S.

W. 585.

56. Hyde v. Hartford F. Ins. Co. [Neb.]

97 N. W. 629.

I97. Fitch v. Miller. 200 Ill. 170.

58. Rev. St. §§ 4977, 4980 apply. Bradfleld

v. Hale, 67 Ohio St. 316.

50. That the action against the payee on

the note is barred does not bar the action

against the guarantor. Seabury v. Sibley,

183 Mass. 105. v

00. Where co-suretles on a note agree att

er paying the note. to share equally in collec

tions made thereon, an action for breach of

such contract and recovery on a share in

the collections. is not affected by the bar of

limitations on an action against the prin

cipal. Cramer v. Redman, 10 Wyo. 328, 68

Pac. 1003.

61. Rev. St. 1901, § 11, construed in con

nection with 5 18. Craft v. Holzmann. 206

Ill. 548; Cooper v. Haythorn, 68 Ken. 91,

71 Fee. 277. Under Mo. Rev. St. 1899. Q 4276.

it the debt is barred the mortgage security

is also. though the statute § 4277 permits

mortgages already executed to be foreclosed

within two years after the debt was barred.

Stanton v. Gibbins [Mo. App.] 77 S. W. 96;

Duke v. Story, 116 Ga. 388.

62. Northrup v. Chase [Conn.] 56 Atl. 518.

03. A mortgage on realty continues as a.

lien for ten years from the maturity of the

debt. Nares v. Bell [Neb.] 92 N. W. 571.

04. Applied to a. surety who had executed

a. mortgage to secure the debt of another.

Miller v. Coxe. 133 N. C. 578.

65. A barred note is admissible in an ac

tion concerning the lien given to secure it

which was not barred. Alexander v. Ransom

[8. D.] 92 N. W. 418.
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Dakota.“ And in Oregon, while the mortgage can be foreclosed, a personal judg

ment cannot be entered against the mortgagor." That the debt is barred will

not aifect the right to execute the power of sale in the mortgage security."8 The

pledges in possession may enforce the pledge, though the debt is barred."

(§ '7) 0. Against whom available.——State statutes do not operate against

claims by the United States,"0 nor against claims by the state,’1 nor against lands

owned by the state,',2 or held by municipal corporations." In the discharge of a

public duty, the statute will not run against municipal corporations.“

(§ 7) D. To whom available.—Generally, the defense is personal," yet in

bankruptcy any creditor of the debtor may interpose the defense," or a cestui,"

or an heir liable for the debts of the ancestor," or which would, if enforced, affect

the realty descended, may plead the statute against such debts." The purchaser

of the equity may plead the statute against the mortgage,"0 and a subsequent lienor

can plead the statute against a prior lien,81 as may his assignee against an action

to set aside a discharge of a senior mortgage." The grantee assuming a mortgage

debt may plead the statute as to it.” It is the duty of the ofiicers of a municipal

corporation to plead the statute when it can.“ A foreign corporation may plead

the statute provided it had, all the time the statute ran, an agent within the state.“

§ 8. Pleading and evidence.—-To be available, the defense must he pleaded

by answer,M though it may be raised by demurrer when it_is apparent on the face

Satterlund v. Beal [N. D.] 95 N. W.

Overholt v. Dietz [Or.] 72 Fee. 635.

Menzel v. Hinton, 132 N. C. 660.

0!). Commercial Sav. Bank v. Hornberger,

140 Cal. 16, 73 Pac. 625.

70. U. S. v. Fidelity Trust Co., 121 Fed.

766.

71. 2 Rev. St. 1852, p. 78. § 222, was re

pealed by Rev. St. 1881. 9 304, and a corpo

rate charter granted in 1847, is a contract in

writing so that a. claim for money due the

state thereunder prior to the revision of

1881 would be barred in 20 years. Terre

Haute 8: I. R. Co. v. State, 169 Ind. 438.

72. Zepeda. v. Hoffman [Tex. Civ. App.] 72

S. W. 443. The statutes do not run as

against the state in respect to lands granted

it by congress tor the benefit of certain rail

roads. Galloway v. Doe, 136 Ala. 315.

78- Russell v. Lincoln, 200 111. 611.

74. The statute as to seven years' posses

sion and payment does not bar a city from

recovery of an assessment. Mecartney v.

People, 202 Ill. 51.

75. The present owner of the land can

not plead the statute against an action to

reform a discharge of a mortgage thereon

by a former owner particularly where he had

notice. Perry v. “'illiams, 40 Misc. [N. Y.]

57. The corporation being a. party to the

proceedings a creditor cannot object that

claims on which dividends were allowed were

barred. Dozier v. Arkadelphia. Cotton Mills

[Ark.] 75 S. W. 469.

78. In re John B. Lafierty & Bros, 122

Fed. 558.

7'!- Woods v. Douglass, 52 W. Va. 617.

78. Haines v. Haines [N. J. Law] 54 At].

401.

79. Bybee‘s Ex'r v. Poynter [Ky.] 77 S.

W. 698. Heirs held estopped by conduct of

ancestor to plead the statute. Foster v. Fos

ter, 24 Ky. L. R. 1396, 71 S. W. 624. By

making the mortgagor's heirs parties the

plaintii't ls estopped to claim they are not

proper parties and not entitled to plead the

bar to the mortgage. Gleason v. Hawkins,

32 Wash. 464, 73 Pac. 533.

80. Stancill v. Spain. 133 N. C. 76.

81. Judgment creditor may plead bar

against prior mortgage. De Voe v. Runkle

[YVasl'L] 74 Pac. 836. Junior mortgagee.

Miller v. Coxe, 133 N. C. 578. Parties to tore

closure made such because claiming an in

terest in the property cannot plead limita

tions against the mortgage. Lincoln M. &

T. Co. v. Parker, 66 Kan. 819, 70 Pac. 892.

82. Subsequent assignees of junior mort

gagees may plead the bar of the statute to

an action by senior mortgagees to set aside

a discharge on the ground of mistake. Perry

v. Fries, 85 N. Y. Supp. 1064.

83. Smith v. Davis, 90 Mo. App. 533.

84. Trowbridge v. Schmidt [Miss] 34 So.

84.

85. O'Connor v. Aetna. L. Ins. Co. [Neb.]

93 N. W. 137.

88. Sedgwick v. Concord Apartment House

Co.. 104 Ill. App. 5: Cone v. Hyatt, 132 N.

C. 810; Call v. Shewmaker, 24 Ky. L. R. 686.

69 S. W, 749; Belken v. Iowa. Falls [Iowa]

98 N. W. 296; Barclay v. Barclay, 206 Pa. 807;

Satterlund v. Beal [N. D.] 95 N. W. 518;

Hallett v. New England Roller Grate Co..

119 Fed. 873; Butler v. Copp [Neb.] 97 N. W.

634. Though not pleaded action by infant

held not barred. Jones v. Comer [Ky.] 76

S. W. 392. Unsecured creditors cannot com

pel the debtor to plead the bar as against

secured creditors. Anderson v. McNeal

[Miss] 34 So. 1. In both legal and equitable

actions a. failure to plead the bar waives the

objection though it appears on the face of

the complaint that the action is barred.

Schmitt v. Huger, 88 Minn. 413. I! a plea

of limitations had been filed after trial at

which the defendant was not represented

he may file exceptions containing a correct

statement of the evidence and if it appears

that the claim is in tact barred a new trial

will be ordered. Lambert v. Doyle, 11'! Ga.
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of the pleading that the action is barred," and where it fails to aver any suspen

sion of the statute,”8 but the defense cannot be raised by motion to strike out the

pleading.” There is an exception, however, in favor of the representative of the

deceased debtor.”

It is within the court’s discretion to allow an amendment setting up the

defense."1

The facts constituting the bar must be set out in the plea," and the statute

must be specifically pleaded" by setting up the section relied on,“ though the lan

guage of the statute need not be followed, but the gist of it must be averred."5 If

the defendant pleads the fact, he need not plead the conclusion that therefore the

action was barred."

As against a defense, the statute may be pleaded by a reply."

Any exception from the operation of the statute, as coverture,“B or a new prom

ise, to be available, must he pleaded." The plaintiff need not declare the new

promise, but may so reply to the defense of the statute,1 and matter showing that

defendant was estopped to set up the defense is proper by way of reply.2

81. In equity if the action would have been

barred at law, the objection may be raised

by demurrer. Parmelee v. Price, 105 Ill. App.

271.

81. Davis v.\Mills. 121 Fed. 703‘, Thomp

son v. Cincinnati R. 00., 109 Tenn. 268. It

is error to overrule a demurrer to a set off,

the plea showing on its face that the claim

was barred by limitations. Brewer v. Gro

gan, 116 Ge. 60. Applied to suit to enforce

a legal claim in equity. Maxwell v. Wilson

[W. Va] 46 S. E. 349. Applied to mechanic’s

lien. The complaint must aver that the pe

riod has not passed. Savings Bank v. Pow

hatan Clay Mfg. Co. [Va.] 46 S. E. 294. The

objection of bar appearing on the face

of the complaint it cannot be raised for the

first time on a second trial. 2 Ball. Ann.

Codes & St. fl 4907, 4909, 4911, provides that

the objection shall be waived if not raised

by answer or demurrer. Bay View Brewing

Co. v. Grubb, 31 Wash. 34, 71 Pac. 553.

Though it appears on the face of the dec

laration that the action is barred the ob

jection must be raised by answer and not

by demurrer. The bringing of an action to

recover for personal injuries within two

years whether it is or is not a condition

precedent to a right to recover. each case

must depend on its peculiar fact and the

plaintiff should be given an opportunity to

set up those facts. Wall v. Chesapeake R.

Co.. 200 Ill. 66.

88. As where the petition fails to state

when the fraud was discovered. Newman

Grove State Bank v. Linderholm [Neb.] 94

N. W. 616.

89. Jackson v. Lemler [Miss.] 35 So. 306.

90. McBride v. Ulmer, 30 Ind. App. 154.

Burn's Rev. St. 1901, § 2479. McBride v.

Ulmer, 30 Ind. App. 154. In proceedings to

compel an accounting before the surrogate,

the administrator may interpose the objec

tion at any time before the close of the evi

dence. In re Rothschild's Estate. 89 App. Div,

[N. Y.] 161.

91. Application made for the first time

after a. trial has been had denied. Kennan

v. Smith, 115 Wis. 463. Allowance of amend

ment to reply by setting up the statute

against the counterclaim after part of the

evidence was in held not error. Thomas v.

Price [Wash.] 74 Pac. 563. Held error not

to allow an amended answer to be filed set

ting up the defense. Louisville & N. R. Co.

v. Hall. 24 Ky. L. R. 2487. 74 S. W. 280. it

is not an abuse of discretion to refuse to al

low a plea to be filed where the action had

been pending two years and trial had before

a commissioner. Foster v. Foster, 24 Ky. L.

R. 1396. 71 S. W. 524.

92. Satterlund v. Beal [N. D.] 95 N. W. 518.

Sufficient averment. Dui'rene v. Anderson

[Neb.] 93 N. W. 139. An averment that the

period "has long since expired" is not suffi

cient. Schrieber v. Goldsmith, 39 Misc. [N.

Y.] 381. Plea of bar held insufficient. Mur

ray v. Barden, 132 N. C. 136. A joint plea

held sufl‘lcient to admit evidence as to each

of the defendants separately. Henning v.

Wren [Tex. Civ. App.] 75 S. W. 905.

93. The defense is not avoidable under the

general issue. Stancill v. Spain. 133 N. C. 76;

Williams v. Starkweather. 24 R. I. 512. Mere

ly stating that defendant has been in adverse

possession for more than 30 years is insufli

cient. Uniontown v. Berry [Ky.] 76 S. W.

145.

94. Rev. St. 1898. § 2992. Nelden-Judson

Drug Co. v. Commercial Nat. Bank [Utah]

74 Pac. 195.

05. Plea held sufficient. Bacon v. Chap

man. 85 App. Div. [N. Y.] 309.

90. Pipes v. North Carolina Mice Mineral

& Lumber Co.. 132 N. C. 612.

07- In actions to quiet title the plaintiff

may plead the statute against defendant's

claim by replication (Colo. Code, § 255].

Schlageter v. Gude, 30 Colo. 310, 70 Fee. 428.

98. Melneke v. Edmundson [Tex. Civ.

App.] 77 S. W. 238.

99. Notice of intention to rely thereon

must be given under Code 1887, I 2922. Kest

erson v. Hill [Va.] 45 S. E. 288. The writing

relied on to remove the bar must be set forth

literally or in substance. Thornton v. Nichols

[Ga.] 45 S. E. 785. Reply held insufilcient to

set up new promise. Wurth v. Paducah

[Ky.] 76 S. W. 143.

1. Vinson v. Palmer [Fla] 34 So. 276. if

the declaration sets up matter in avoidance

of the statute in anticipation of the deform!

it is objectionable under special demurrel

Wall v. Chesapeake & O. R. Co., 200 Ill. 56
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While the defendant has the burden of proving the defense,‘ yet if the plain

tifi’s testimony shows that the action is barred, the defendant need not introduce

any evidence.‘ The plaintiff has the burden of showing facts which will exempt

his claim from the bar.‘

LIS PENDENS.

General rule—As a general rule, lis pendens is in law notice of any fact

averred in the pleadings pertinent to the matter in issue or the relief sought, and

of the contents of exhibits filed and made a part of the pleadings.“ It is imma

terial whether the person acquiring an interest knew of the suit.’ But a pur

chaser is only bound to take notice of an action pending at the time of his pur

chase,a and the rule has no application to a third person whose interest existed

before the suit was commenced.9

The party asserting lis pendens must prosecute his suit with reasonable dili

gence.lo

The purpose of the rule is to prevent third persons, during the pendency of

litigation, from acquiring interests in the property which would preclude the court

from granting the relief sought.11 But while no advantage can be acquired by a

transfer pendente lite, it is not void for that reason alone.12

Essential elements.—It is essential to the rule of lis pendens that the prop

erty be of a character subject to the rule, that the court has jurisdiction at the

time of the transfer both of the property and the person from whom it is acquired,

and that the property be sufficiently described in the pleadings to put the public

on notice.“

from a party to the suit."

2. Under the facts defendant held estopped

to set up the defense. Chesapeake & N. Ry.

\'. Speakman. 24 Ky. L. R. 1449. 71 S. W. 633.

3. Sloan v. King [Tex. Civ. App.] 77 S. W.

48. Admissibility of evidence. Brown v.

“'nrner [V’is] 93 N. W. 17.

4. Bradford v. Brown [0kl.] 71 Pac. 655.

5. Simpson v. Brown-Desnoyers Shoe C0..

70 Ark. 598: Crissey v. Morrill [C. C. A.] 125

Fed. 878. A general denial puts the burden

on plaintiff of proving the alleged part pay

ment. In such case defendant need not spe

cially plead the statute. Good v. Ehrlich

[Kan.] 72 Pac. 545. Since under Pub. St.

1891, c. 191, § 10. it is a condition precedent

to right to sue to recaver for wrongful death

that the action be brought within the time

limited. The plaintiff has the burden of

proving that the action was brought within

the statutory time. Poi'f v. New England

Telephone & Telegraph Co. [N. H.] 55 Atl.

891.

0. Davis v. Miller Signal Co., 105 Ill. App.

657.

7. Under Civ. Code La. art. 2453. Wells

v. Goss. 110 La. 347. In an action to compel

a specific performance to Convey land, a

demand for a conveyance need not be made

of a purchaser of the land after the action

is commenced and to which he is made a

party defendant. by an amended complaint.

Kirkham v. Moore. 30 Ind. App. 549. A pur

chaser after judgment in the trial court.

pending an appeal. Farmers' Bank v. First

Nat. Bank, 30 Ind. App. 520.

8. He is not affected by a subsequent ac

tion. Davis v. Wilison, 25 Ky. L. R. 21, 74

B. W. 696. Where defendant effects a. settle

The purchaser must acquire title to property then in litigation,“ and

ment with adverse claimants whereby he

acquires a Judgment quieting title, and sub

sequent thereto the plaintiff sets up a claim

then accruing through the former claimants

but on different grounds from that on which

the settlement was effected the defendant is

not a purchaser pendente lite. Davis v. Will

son, 25 Ky. L. R. 21, 74 S. W. 696.

9. Noyes v. Crawford, 118 Iowa1 15.

10. Kelley v. Culver's Adm‘r [Ky.] 75 S.

W. 272. Under Ky. St. 1899, i 2087, a lis

pendens by the decedent's creditors may be

created on the lands descended or devised

only within six months after such descent

or devise. and a purchaser after that period

can be affected only by a. valid lis pendens

no matter what he knows of the decedent's

creditors. Id.

11. Merrill v. Wright [Neb.] 91 N. W.

697.

12. A lease will not be annulled only be

cause it was made pendente iite.’ State v.

New Orleans Warehouse Co., 109 La. 64.

13. Davis v. Miller Signal Co., 105 Ill. App.

657: Noyes v. Crawford, 118 Iowa, 15. De—

scripiion of property. Mashburn & Co. v.

Dannenherg Co., 117 Ga. 567; Hillebrand v.

Nelson [Neb.] 95 N. W. 1068.

14. Where a Judgment is obtained against

a. principal and his sureties and suit is

brought by the plaintiff’s lien creditors

against the property of the sureties. but not

against that of the principal, one acquiring

the principal's property during such suit is

not a purchaser pcmiente lite. Woods v.

Douglass. 52 W. Va. 517.

15. Code Civ. Proc. Neb. § 85, providing

that "no interest can be acquired by third
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Commencement of action—The time of commencing an action so as to make

lis pendens effectual is the time of serving the summons on the defendant," or

entry in the cause of his voluntary appearance," or when a petition is filed.“

Property within the rule—There are authorities which deny the application

of the doctrine of lis pendens to personal property, but the weight of authority

is that it applies to all personal property except negotiable paper purchased be

fore due, and articles of ordinary commerce sold in the usual way."

Statutory lis pendens—In some states, statutes regulate the commencement

of lis pendens in certain cases, as by requiring the filing of a notice of the pendency

of the action,"0 or of a petition,21 and providing that the lis pendens shall be con

structive notice from the time of filing.22 But a failure to comply with such stat

utes does not affect a judgment rendered as notice to persons subsequently deal

ing with the property."

The statutory notice applies only to the actions named in the statute.“

The function of statutory lis pendens is to give notice to all the world of

the pendency of an action.“ And lis pendens filed before the commencement of a

proper action has no effect as notice until the action is actually pending."

Continuity of lis pendens.—Lis pendens continues until the litigation is final

ly adjudicated” and during the term at which judgment is rendered.“

Statutory notice of lis pendens is not subject to the discretion and control of

persons in the subject-matter thereof as

against the plaintiff's title" does not apply to

independent rights or interests not acquired

from or through a party to the suit. Mer—

rill v. Wright [Neb.] 91 N. W. 697.

16. The action must be commenced by

service of summons upon the defendant as

prescribed by statute under Gen. St. Minn.

§ 5866. Spencer Co. v. Koell [Minn.] 97 N.

W. 974. But the court in this case did not

wish to be understood as intimating in case

of service upon a. nonresident by publication

the action is not commenced. within the

meaning of the above statute until the full

period for publication has expired. Id.

17. Powell v. Nat. Bank of Commerce

[Colo. App.] 74 Pac. 636.

18. A petition by an administrator for the

sale of lands filed in the proper oflice, and

particularly describing the lands. is notice

to a. subsequent purchaser under proceedings

by the heirs for a sale for partition. Har

ris v. Davenport, 132 N. C. 697.

1!). Powell v. Nat. Bank of Commerce

[0010. App.] 74 Pac. 536. While the doc

trine of lis pendens has been relaxed in Colo

rado by Mills‘ Ann. Code, § 36, as to personal

property it remains as at common law. Id.

It applies to some kinds of personal property

under certain actions concerning the same.

Davis v. Miller Signal Co.. 105 Ill. App. 657.

it does not apply to shares of stock sold

during the pendency of a suit concerning the

same (Id.), or assigned by the defendant

(American Press Ass'n v. Brantingham, 75

App. Div. [N. T.] 485).

20. At the time of filing the complaint

[Code N. C. 1883. i 229]. Morgan v. Bostic,

132 N. C. 743. Gen. St. Minn. 1894, Q 5866,

providing for the filing of such notice in any

action in which the title to, or lien upon, or

interest in any land is involved. Joslyn v.

Schwend, 89 Minn. 71. Where such notice is

filed a purchaser after judgment takes the

chances incident to an appeal. since an ap

peal is not a new action. Farmers' Bank v.

First Nat. Bank, 30 Ind. App. 520. Under

Ball. Ann. Codes 8: St. Wash. Q 4887, requir

ing lis pendens to be filed in order to give

notice of the suit, a. judgment foreclosing a

mortgage is effective against a. ubsequent

purchaser, although a. lis pendens is not

filed. London & S. F. Bank v. Dexter Horton

& Co. [C. C. A.] 126 Fed. 593.

21. Code Iowa. § 3543. Noyes v. Crawford,

Iowa, 16; Cooney v. Coppock, 119 Iowa,

22. 2 Ball. Ann. Codes & St. Wash. § 4887.

Bigelow v. Brewer, 29 Wash. 670, 70 Fee.

129. Under such statute in an action to

quiet title a finding that a deed and its pen

dens were filed at a certain time and duly

recorded need not show that they were re

corded before third persons had taken the

title under which they claim. The lis pen

dens notice is the material thing, and that

became effective from the time of filing. Id.

Code N. C. 1883, 5 229. Morgan v. Bostic, 132

N. C. 743.

23. Failure to file a lis pendens, under

Ball. Ann. Codes 8: St. Wash. § 4887, such

statute having no application after judgment.

London & S. F. Bank v. Dexter Horton &

00. [C. C. A.] 126 Fed. 593.

24. If filed in an action of a class not

named is a nullity. Joslyn v. Schwend, 89

Minn. 71.

25. Joslyn v. Schwend. 89 Minn. 71.

28. Under Gen. St. Minn. 1894, 5 5866.

Joslyn v. Schwend, 89 Minn. 71. Until the

complaint is filed under Code N. C. 1883, ,5

229. Morgan v. Bostic, 132 N. C. 743, 211‘}

a purchaser. without actual knowledge, after

his lis pendens is filed but before the com

plaint is filed is not charged with notice. Id.

27. It continues from the time of the dis

missal of a. suit to the time of filing a mo

tion for a rehearing at a. later term on which

judgment was granted. Green v. Green, 23

Ohio Circ. R. 323.

28. Not merely to the time of Judgment.

Id.
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the court,” and can be discharged only in the manner prescribed by the statute}°

unless it is filed in an action not named in the statute, or is an insuificient no

tice of a proper action," or unless such discretion and control is given to the court

by statute.“2

Removal of lis pendens as cloud on title—By statutes in certain states, an

action may be maintained by one not a party to the original suit to set aside lis

pendens as a cloud on his title, even though the suit in which it is filed has not

been terminated."

LOTTERIES.“

What constitutes—To constitute a. lottery, there must be a prize ofiered, and

the payment of a consideration for a chance to obtain it." The consideration need

not be great; it may be in money or any other thing of value,“ as may also the

prize."

able."

29. A statutory lis pendens filed in a prop

er action, cannot be canceled by order of

court. so long as the action is pending and

undetermined. Joslyn v. Schwend, 89 Minn.

71.

30. As by an entry on the margin of the

record thereof. or by a writing duly exe

cuted, acknowledged, and recorded [Gen. St.

Minn. 1894, § 5866]. Joslyn v. Schwend. 89

Minn. 71.

31. Joslyn v. Schwend. 89 Minn. 71.

32. Upon application of any person ag

grieved. at any time after the action is set

tled, discontinued or abated, under 2 Ball.

Ann. Codes & St. Wash. § 4487. in actions for

title to real estate. King v. Branscheid. 32

Wash. 634, 73 Fee. 668.

38. Under 2 Bali. Ann. Codes & St. Wash.

§ 5521. providing that any person in posses

sion of real property may maintain a civil

action against any person claiming an in

terest in said property, or any part thereof.

or any right thereto, adverse to him, for the

purpose of determining such claim. King v.

Branscheid, 32 Wash. 684, 73 Pac. 668. His

remedy under this statute is cumulative to

the remedy under 2 Ball. Ann. Codes & St.

Wash. 5 4487. giving the court power. in ac

tions for title to real estate where lis pen

dens is filed, at its discretion to order the

lis pendens canceled of record at any time

after the action is settled, discontinued or

abated, on application of a person aggrieved.

id.

34- As to gambling devices other than lot

teries, see Betting and Gaming; Gambling

Contracts.

35. Three elements are essential—consid

oration. prize, and chance. Equitable Loan &

Security Co. v. \Varing, 17 Ga. 699.

Schemes conniitutlng lotteries: An ar

rangement whereby one pays for a. chance

to obtain a preference in the distribution of

a. common fund contributed by himself and

others. State v. Nebraska Home Co. [Neb.]

92 N. W. 763. 60 L. R. A. 448. The operation

of a wheel-machine whereby the chance of

winning of one depositing a coin therein de

pends alone upon the wheel’s stopping at a

color designated by the depositor. and in

which skill or choice plays no part. Johnson

v. State, 137 Ala. 101. A wheel machine

whereby the chance of winning depends on

In some states, a raiiie as distinguishable from a. lottery is not punish

All persons assisting in conducting a lottery are liable as principals.”

the wheel stopping at a number correspond

ing with that purchased. Dalton v..State

[Tex. Cr. App.] 74 S. W. 25. A scheme where

by the members of an organization were to

receive, after a membership of five years,

a distribution of a certain per cent. of a com

mon fund paid in by them and new and lapsed

members. the amount received depending on

the getting in of new members. and if none

were obtained certain members would be

paid no money. Public Clearing House v.

Coyne. 121 Fed. 927.

Schemes not lotteries: The giving of trad

ing stamps [within Crim. Code Ala. § 4808].

State v. Shugart [Ala.] 85 SO. 28. The dis

tribution of lots of land among subscrib

ers thereto, by a plan agreed upon between

the subscribers themselves, as by drawing

the number of a lot from one box and the

name of a subscriber from another box. Mc

Cleary v. Chipman [Ind App.] 68 N. E. 820.

A contract to furnish piano to be given to

the person having secured the greatest

number of votes at the close of a contest.

there being no element of chance in the

award of the piano. Quatsoe v. Eggleston.

42 Or. 816. 71 Pac. 66. If a number of persons

are entitled to a certain um in any event

though the sum to all may not be the same.

it is-legai. though they cannot all be paid

at the same time, and which shall be paid

at a certain time is determined by lot. It

is a lottery only where the sum to be paid is

determined wholly or partially by chance.

Equitable Loan 8: Security Co. v. Waring.

117 Ga. 599.

86. Equitable Loan & Security Co. v. Vi'ar

ing, 117 Ga. 599,

87. As a preference in the distribution of

a. common fund. State v. Nebraska Home

Co. [Neb.] 92 N. W. 763. 60 L. R. A. 448.

88. A rafl‘ie is not a lottery so as to subject

the OWner of the property to an indictment

for the latter offense. The owner of a

horse and buggy selling all the tickets for

it is not indictable for conducting a lottery

where the purchasers of the tickets shake

dice among themselves to see who is to take

the property. Risien v. State (Tex. Cr. App]

71 S. W. 974. The difference between a lot

tery and raffle is that in a lottery a prize is

awarded to a winner only. whereas in a

raffle the prize is distributed to all the pur
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In some states, lotteries are prohibited by constitutional provisions,“ and are

made crimes by statutory provision.“ Some statutes prohibit the giving of pre

miums or gifts as inducements to purchasers.‘2 The carriage of lottery tickets

from one state to another may be prohibited by an act of congress under its power

to regulate interstate commerce.“ Acts of congress giving the postmaster gen

cral certain powers as t0_mail matter in reference to lotteries are not unconstitu

tional as invading personal rights.“

Indictment—An indictment in the language of the statute is sufficient?"

but one not charging all the elements of the crime is not.“

general."

It must not be too

Evidence—The admissibility" and sufficiency" of evidence in particular cases

is discussed in the footnote.

mmnvc; MAYHEM.

In some states the offense of maiming is expressly regulated by statutes, va

riant in some respects from the common law,“0 which grade the ofiense.“1 Under

some statutes, a specific intent to maim is unnecessary."

chasers of tickets, and they decide by lot or

otherwise who is to take the prize. Id.

Wheel machine at which winner had the op

tion of receiving a turkey but usually took

money is a lottery and not a raffle. Dalton

v. State [Tex. Or. App.] 74 S. W. 25.

89. Whether as proprietor or agents.

Thomas V. State. 118 Ga. 774. The finding of

one in control of a “policy shop," with para

phernalia used in drawing is sufficient to

convict, though he stated he was merely

waiting in the place of another. Id.

40. Const. Or. art. 15, i 4.

4'. Oregon! Bel. & C. Ann. Codes & St.

I 1959.

Alabama: Crim. Code. § 4808.

Georgia: Pen. Code 1895, §§ 406, 407.

Missouri: Rev. St. 1899, § 2219.

42. The giving of a premium to one col

lecting all the letters spelling a certain word

from packages. each of which contains acou

pon with one of the letters. is an offense

prohibited (by Rev. St. D. C. N 1176. 1177)

of which a grocer selling such packages may

be convicted. Sheedy v. District of Columbia.

19 App. D. C. 280. Act 1898, p. 93, prohibiting

giving of trading stamps is unconstitutional.

State v. Dodge [Vt.] 56 Atl. 983.

43. An express company engaged in carry

ing freight and packages from one state to

another may be prohibited by congress from

carrying lottery tickets by making it. an

offense against the United States [Act March

I, 1895, c. 191, 28 Stat. 963 (U. 8. Comp. St.

1901. p. 3178)]. Champion v. Ames, 188 U.

8. 321, 47 Law. Ed. 492. But such statute

does not prohibit the carriage of such tickets

from one state "through" another state or

states to a destination not within one of the

United States. as from a state to the District

of Columbia. U. S. v. Wheipiey, 125 Fed. 616.

44. Acts_giving the postmaster general

power, upon satisfactory evidence, to pro

hibit the payment of postal orders or deliv

ery of registered letters to persons conduct

ing a lottery or fraudulent scheme [Rev. St.

U. S. i 3929: Act 1890, c. 908, § 2. 20 Stat.

466 (U. 8. Comp. St. 1901, p. 2686), and Q

4041 (U. 8. Comp. St. 1901, p. 2749). approved

March 2. 1896, c. 191, 28 Stat. 963 (U. S. Comp.

8t. 1901, p. 3178)]. Public Clearing House

v. Coyno, 121 Fed. 927.

45. An indictment following the words of

the statute. and setting forth further facts

constituting a lottery. State v. Wilkerson.

170 M0. 184. Under Rev. St. Mo. 1899, § 2219.

providing a punishment for unlawfully aid

ing and assisting in making or establishing

a policy as a business in the state.

.46. Charging the accused of unlawfully

exposing property to be by lot and chance

disposed of and distributed to and among

the purchasers of tickets therein does not

charge him of lottery. Risien v. State [Tex.

Cr. App.] 71 S. W. 974.

47. As a count charging the accused “with

being concerned in interest in lottery policy

writing generally." State v. Walls [Del.] 66

At]. 111.

48. A license issued by a probate judge to

maintain a lottery is inadmissible as evidence

in a prosecution for maintaining a lottery.

where the legislature is unauthorized to li

cepse a lottery. Johnson v. State, 137 Ala.

10 .

49. Circumstantial evidence together with

admissions of the accused will be sufficient

to convict one of the statutory offense of aid

ing and assisting in making and establish

ing a policy, under Rev. St. Mo. 1899. § 2219.

State v. Wilkerson, 170 Mo. 184. Evidence

showing that the accused furnished. for a

consideration, a policy slip with particular

numbers thereon, which upon the happening

of a. contingency in the nature of a lottery

would entitle the holder to receive money

is sufficient to convict him of lottery policy

writing independent of any express momm

to pay. State v. Walls [Del.] 66 At]. 111.

Proof that one kept or maintained a lottery

is sufficient to convict under an indictment

for keeping, maintaining and operating the

same. Proof of a drawing is not necessary.

Thomas v. State, 118 Ga. 774. Although it is

necessary for the state to prove, in an in

dictment for lottery policy writing that the

policy slips contained certain particular

numbers, It is unnecessary to prove what

those numbers were. State v. Walls [Del.]

56 Atl. 111.

50. R. C. Del. 1852, amended 1893, p. 924,

c. 127, §§ 8. 9. prescribing it as maliciously,

with or without lying in wait. depriving a
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The allegation in an indictment for statutory maiming should be in the lan

guage of the statute ;" though an allegation setting forth the acts constituting the

offense sufficiently describes it.“ But a bad allegation may be regarded as sur

plusage, so as to make the remainder of the indictment or information charging

mayhem good.“

In a prosecution for mayhem, the court cannot charge an included offense of

which a conviction cannot be had under the testimony ;M nor should the instruction

be broader than the suflicient allegations of the indictment."

MALICIOUS MISCHIEF.

The crime of malicious mischief is regulated by statute, and generally con

sists of the malicious or willful injury to or destruction of property.“

An indictment charging the ofiense in the language of the
malice is suiiicient.“a

statute is suflicient.“o

General

A defendant in a prosecution for malicious mischief may set up matters in

justification of his acts,“1 except where he pleads an alibi.“

person of his genital organs, or putting out

an eye. etc. State v. Holmes [Del.] 65 Atl.

343. Under such statute the offense is suiii

ciently charged although not alleged to have

been committed either with or without lying

in wait. Under Sess. Laws Colo. 1896, p.

156, c. 69, mayhem consists in unlawfully

depriving a. human being of a. member of his

or her body, or disfiguring or rendering it

useless, etc., provided that no person shall

be found guilty of mayhem, where the fact

occurred during a fight had by consent, nor

unless it appear that the person accused

shall have been the assailant. or that the

party maimed bad in good faith endeavored

to decline further combat. Carpenter v. Peo

ple [Colo.] 72 Pac. 1072. R. S. Mo. 1899,

Q 1846. provides that every person who shall,

on purpose and of malice aforethought, put

out an eye, or slit, out, or bite off the nose

or lip of another, with intent to kill, maim,

or disfigure such person. shall be adjudged

guilty of mayhem. State v. Kyle [Mo.] 76

S. W. 1014.

51. Making it a. felony if accomplished

hy lying in wait (R. 0. Del. 1852, amended

i893, p. 924, c. 127, 5 8) or a misdemeanor

if without lying in wait (5 9). State v.

Holmes [Del.] 55 Atl. 343. Making it a high

misdemeanor and fixing the punishment

where the fact shall occur in actual fight. the

party accused being thereof duly convicted

[Sess. Laws Colo. 1895. p. 166, c. 69]. Car

penter v. People [Colo.] 72 Pac. 1072.

52. Under Sess. Laws Colo. 1895, p. 156.

c. 69. Carpenter v. People [Colo.] 72 Pac.

1072. '

53. An allegation charging that defendant

did slit the eye, etc., of another is bad un

rier a statute providing punishment for put

ting out an eye, etc. State v. Kyle [Mo.] 76

S. W. 1014.

54. Under R. C. Del. 1852. amended 1893.

p. 924, c. 127, i 9, providing that one shall be

guilty of a misdemeanor if he maliciously

maims another an allegation that the de

fendant maliciously threw a certain acid into

the eyes of another by reason of which they

were destroyed is sufficient. State v. Holmes

[Del.] 55 Atl. 343.

55. State v. Kyle [Mo.] 76 S. "W. 1014.

58. Where the issue was whether the de

fendant had unlawfully deprived the prose~

outing witness of an ear, and it was conced

ed that the latter had lost an ear during an

encounter with the defendant, assault and

battery cannot be charged. Carpenter v.

People [Colo.] 72 Pac. 1072.

57. An instruction that if defendant cut

the nose and “put out the eye," etc., under

an indictment alleging that the defendant

slit the eye and nose of another. State v.

Kyle [Mo.] 76 S. W. 1014.

58. Hiding pieces of iron belonging to a

threshing machine is malicious destruction

of property under R. S. Mo. 1899, § 1959, for

which an information will lie. State v. Mc

Lain, 92 Mo. App. 456. Shooting a dog. At

chlson v. State [Tex. Cr. App.] 72 S. W. 998.

But the act of pulling down or breaking the

inciosures of another under Sand. & H. Dig.

Ark. § 1784 is a trespass and not malicious

mischief. State v. Culbreath [AHL] 71 S. W.

254. A malicious prosecution for burning

song books is unwarranted under Penal

Code Tex. 1895. § 791, as such offense is pro

vided for in § 777. and 5 791 applies only to

injuries not denounced by other provisions

of the Code. Stanton v. State [Tex. Or. App]

74 S. W. 771. Wantonly running into a horse

and injuring it is “malicious trespass on

property for which no other penalty is pro

vided" though defendant was also guilty of

a punishable violation of the law of the road.

Porter v. State [Miss] 35 So. 218. It is not

necessary to the offense of injuring a. public

jail (Penal Code, § 606) that defendant should

be confined therein; though such fact is ad

missible to show motive. People v. Boren.

139 Cal. 210, 72 Pac. 899.

50. State v. Boles [Ken] 74 Pac. 630. The

offense of malicious injury to property de

fined in Code, § 1022. requires specific malice

and general recklessness is insufficient. Por

ter v. State [Miss] 35 So. 218.

60. Under Sand. & H. Dig. Q 1784, and

omitting the words “contrary to the form

of the statute in such cases made and pro

vided" does not vitiate the indictment. State

v. Culbreath [Ark.] 71 S. W. 254. Injury

to public jail under Pen, Code, § 606. Peo

ple v. Boron, 139 Cal. 210, 72 Fee. 899.



2 Our. Law. MALICIOUS PROSECUTION § 1. 767

MALICIOUS PROSECUTION.

§1. Nature and Elements of the “'rong § 4. Malice (709).

(707). § 5. Termlnation of Prosecution (709).

5 2. Prosecution (707). § 6. Damages (770).

§ 3. “‘unt of Probable Cause (767). § 7. Remedies and Procedure (770).

§ 1. Nature and elements of the wrong.-—The necessary elements of an ac

tion for malicious prosecution have been defined as (1) a prosecution commenced

against the plaintiff; (2) instituted or instigated by the defendant; (3) without

probable cause; (4) maliciously; (5) legally and finally terminated in the plain

tiff’s favor.“ No action lies for malicious prosecution of a civil suit unless ac

companied by arrest of the person or seizure of property.“ Otherwise the ele

ments are the same as in an action for malicious criminal prosecution.“

§ 2. The prosecution—If the defendant voluntarily made the complaint on

which the warrant was issued and was otherwise active in the criminal proceed

ings, he is the prosecutor.“ One who directs officers to make an arrest is liable

therefor." A principal may be liable for his agent’s prosecution.“ A partner

is not liable for a malicious prosecution instituted by his co-partner."

§ 3. Want of probable cause—Probable cause for prosecution for crime is

the existence of a state of facts sufficient to cause an ordinarily careful and pru

dent man to believe the accused guilty,70 or to cause him to entertain an honest

suspicion of guilt." Circumstances of mental perturbation likely to confuse the

judgment or disarm the caution of an ordinarily prudent man may be consid

01. But it is no defense to shooting a dog

that he did it in self defense where the dog

was some distance from him inside the own

er's fence (Atchison v. State [Tex. Cr. App.]

72 S. W. 998); nor is evidence of the dog’s

\‘lciousness admissible where it is not shown

that the defendant was in any danger from

him; nor evidence that others had threatened

to shoot the dog, where there was no evi

dence tending to connect anyone else with

the shooting (Id.). See. also. title Animals,

1. pp. 81, 84.

62. In a. prosecution for maliciously shoot

ing a dog, after having pleaded an alibi. the

defendant cannot set up either actual or ap

parent danger from the dog or his vicious

habits'. Atehison v. State [Tex. Cr. App.] 72

S. W. 998.

68. Schrieber v. ClaDD [0kl.] 74 Fee. 816;

McMon-is v. Howell, 89 App. Div. [N. Y.] 2'72;

Ruth v. St. Louis Transit Co., 98 Mo. App. 1.

See Herbener v. Crossan [Del.] 55 Atl. 223.

Motive is immaterial if there is probable

cause. Lansing v. Oliver [Neb.] 95 N. W.

782. Where there are two or more defend

ants ancient practice to combine with a.

change of conspiracy is surpiusage. Sale of

goods without license. Lasher v. Littell. 202

Ill. 551.

64. Bonney v. King, 201 Ill. 47. “Interfer

ence by attachment, injunction, arrest or

other provisional remedy," Paul v. Fargo,

84 App. Div. [N. Y.] 9. In some states dam

age above taxable costs is enough. Carbon

daie Inv. Co. v. Burdick [Kan.] 72 Pac. 781.

86. Cnrbondale Inv. Co. v. Burdick [Kan]

72 Pac. 781. Suing on a. paid note unlaw

fully in one's possession after maturity.

French v. Guyot, 80 Colo. 222, '10 Fee. 683.

involuntary bankruptcy. Lawrence v. Mc

Kelvey, 80 App. Div. [N. Y.] 514.

66. Though he claimed to be acting un

der the directions of the justice who issued

the warrant. I-Icrbener v. Crossman [Del.]

55 Atl. 223. If defendant was present coun

seling and advising the prosecution he is

liable though he did not sign the complaint.

Eggett v. Allen [Wis.] 96 N. W. 803. Where

the plaintiff merely proved that defendant

had given his name to the grand Jury in

a list of physicians alleged to be practicing

medicine illegally but there was no evidence

of any indictment or prosecution set in mo

tion by the defendant, :1 nonsuit was prop

erly granted. Bryan v. Baird, 117 Ga. 177.

Evidence that defendant was prosecutor held

insufficient. Lehman v. Oschmann. 85 N. Y.

Supp. 864.

07. McMorris v. Howell, 89 App. Div. [N.

Y.] 272.

68. .Street car conductor calling on police

man according to defendant's rules. R'uth

v. St. Louis Transit Co., 98 Mo. App. 1. Rail

way police appointed by the governor are not

agents of the railway for this purpose.

Tucker v. Erie R. Co. [N. J.) 54 Atl. 557.

Firm held not responsible for prosecution by

its superintendent. Markley v. Snow [Pa.]

56 At]. 999.

69. Unless committed in the course of and

for the purpose of transacting the partner

ship business (Noblett v. Bartsch, 31 Wash.

551. 71 Pac. 551), or with express authority

or knowledge (Lawrence v. Leathers, 81 Ind.

' App. 414).

70. Fox v. Smith [R. 1.] 55 Atl. 698: Prov

ident Sav. Life Assur. Soc. v. Johnson. 24

Ky. L. R. 1902, 72 S. W. 754; Brui'f v. Ken

drick, 21 Pa. Super. Ct. 468.

71. But unreasonable belief. however hon

est is insufl‘lclent. Eggett v. Allen [Win] 9!

N. W. 808.
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cred." The actual guilt or innocence of the accused is immaterial." Credible in

formation from reliable sources is suificient,“ and neglect to make reasonable in

quiry charges the prosecutor with notice of facts that would have been disclosed ;"

but with this exception only facts known to the prosecutor at the time he instituted

proceedings are to be considered.’6 A finding for the prosecutor in the original

action is conclusive that there was probable cause," unless obtained by undue

means ;" but want of probable cause is not necessarily to be inferred from a find

ing for the defendant." It is prima facie evidence however.” Holding for trial

by an examining magistrate is not conclusive evidence of want of probable cause.“

Discharge by an examining magistrate is at least to be considered as hearing on

want of probable cause.“2 Mere failure of prosecution, however, does not estab

lish want of probable cause.83 Waiver of preliminary examination is only prima

facie evidence of probable cause.“

Admissibility of evidence as to want of probable cause is treated in the note.“

72. Gillispie v. Stafford [Neb.] 96 N. W.

1039; Small v. McGovern. 117 Wis. 608.

73. Brufi.’ v. Kendrick, 21 Pa. Super. Ct.

468; St. Louis. etc.. R. Co. v. Wallin [Ark.]

75 S. W. 477; Fox v. Smith [R. 1.] 55 Atl. 698.

74. Fox v. Smith [R. I.] 55 Ati. 698.

75. Bechel v. Pacific Exp. Co. [Neb.] 91

N. W. 853. See Sudborough v. Pacific Exp.

Co. [Neb.] 95 N. W. 3. But it not put on in

quiry h_v facts known, he is not charged with

knowledge even of facts he might have as

certained with reasonable diligence. Kan. &

'1‘. Coal Co. v. Galloway [Ark.] 74 S. W. 521.

Need not ordinarily inquire ot the suspect

himself. Beche'i v. Pacific Exp. Co. [Neb.]

91 N. W. 853. Failure to first identity the

suspect was not reasonable inquiry. Remov

al of baggage subject to landlord's lien.

Lawrence v. Leathers. 31 Ind. App. 414.

76. Lawrence v. Leathers, 31 Ind. App.

414; Bucki 8:. Son Lumber Co. v. Atlantic

Lumber Co. [C. C. A.] 121 Fed. 233. Hence

evidence of the plaintiff’s intentions or ar

rangements is not admissible by the defend

ant to show probable cause without first

showing that the defendant knew of them at

the time of the prosecution. Bank of Miller

v. Richmon [Neb.] 94 N. W. 998. Knowledge

of innocence acquired after prosecution be

gins will not show want of probable cause.

Fox v. Smith [R. 1.] 55 Atl. 698. The com

mission ot other like offenses is material only

it known to the prosecutor. Miles v. Walk

er [Neb.l 92 N. W. 1014.

77. Action under Gen. St. 1902, 5 1105, for

malicious prosecution of a civil suit. Frisbie

v. M'orris, 75 Conn. 637; Blackman v. West

Jersey R. Co.. 128 Fed. 252. A preliminary

injunction is not such a final determination

(but see dissenting opinion). Burt v. Smith.

84 App. Div. [N. Y.] 47. Query as to effect

of hearings upon nfijdnvits only. Mesnier v.

Denike. 82 App. Div. [N. Y.] 404.

78. False affidavits causing imprisonment

for contempt. Mesnier v. Denike, 82 App.

Div. [N. Y.] 404.

79. Ruth v. St. Louis Transit Co.. 98 Mo.

App. 1; Hiersche v. Scott [Neb.] 95 N. W.

494. In the absence of statutory provisions.

Smenton v. Cole. 120 Iowa, 368.

80. Though no certificate that the com

plaint was willful and malicious and without

probable cause was made under Rev. St. 1898.

i 4791. Eggett v. Allen [Wis.] 96 N. W. 803.

Finding of commissioners of insanity. Figg

v. Hanger [Nob] 96 N. W. 858. It has been

held that it does not even tend to show want

of probable cause on the ground 01' res inter

silos acta. Bekkelnnd v. Lyons, 96 Tex. 255.

Arrest on affidavit that about to leave state.

Bank of Miller v. Richmon [Neb.] 94 N. Vii.

998. Reasons and opinions of trial judge who

acquitted are admissible to explain weight of

that evidence. Arrest for contempt of strike

injunction on defendant's affidavit and pray

er. Kan. 8: T. Coal Co. v. Galloway [Ark]

74 S. W. 521.

81. Dean v. Noel. 24 Ky. L. R. 969. 70 S.

W. 406. Even where he must adjudge prob

able cause. Bechel v. Pacific Exp. Co. [Neb.]

91 N. W. 863.

82. Miles v. Walker [NebJ 92 N. W. 1014.

The finding of a bill by a grand jury is some

evidence. but court not bound to rule that it

was prima facie evidence of probable cause.

Perkins v. Spaulding‘. 182 Mass. 218.

83. Voluntary non-suit. Cohn v. Saidel. 71

N. H. 658; Fox v. Smith [R. 1.] 55 Atl. 698.

84. Jones v. Wilmington R. Co.. 181 N. C.

183.

85. Evidence that the plaintiff had em

bezzled other articles at about the same time

from the same owner and under the some

general circumstances is admissible to show

probable cause and malice. Perkins v.

Spaulding. 182 Mass. 218. Where indictment

was in three counts and trial on only one

and acquittal. defendant may put in ovi~

dence of guilt under other two counts. Prov_

ident Sav. Lite Assur. Soc. v. Johnson, 24

Ky. L. R. 1902, 72 S. W. 754.

Testimony in the original case was not

admitted to prove probable cause. Tuffy v.

Humphrey, 88 App. Div. [N. Y.] 420. But see

Loftus v. Meyer. 84 N. Y. Supp. 861. But

prooi‘ of it has been allowed even by others

than the witnesses themselves. Kan. & T.

Coal Co. v. Galloway [Ark.] 74 S. W. 521.

Evidence competent at the trial of the

chnrgo is competent at the trial of the action

for malicious prosecution. Perkins v. Spauld

ing. 182 Mass. 218.

Newspaper nrticlen giving plaintifl's ver

sion of the transaction in addition to the

facts of prosecution and acquittal cannot be

put in evidence. Brown v. Smallwood. 86

App. Div. [N. Y.] 78.

All ldequnte civil remedy justified a find

ing of want of probable cause and malice.

Necker v. Bates. 118 Iowa. 645.

Suing on n valid claim to which there in

a known valid counterclaim is not want or
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Adrice of counsel acted on in good faith after a full statement is a defense,“0

but not if based on false87 or incomplete“8 statement of facts. All facts obtain

able by reasonable diligence must be disclosed."

§ 4. Malice—Malice may consist of any motive other than a desire to bring

a guilty party to justice."0 Malice may be inferred from want of probable cause,01

or from intentional use of criminal process for an unauthorized purpose ;92 but the

want of probable cause cannot be inferred from malice.“ Acquittal alone does

not show malice.“ Malice in general is insuflicient; malice against the plain

tiff in particular must be shown.“

§ 5.
Termination of prosecution.—-The original action must have been legally

terminated before the action for malicious prosecution was commenced.” -The ter

minntion must have been favorable to the present plaintiff,M but need not have

been on the merits.“

probable cause. Coleman v. Botstord, 89 App.

Div. [N. Y.] 104.

Facts tendlng to show the plalntlil’s hon

elt belief in his right to do an act within

the literal definition of a. statutory larceny

(Code. § 4852) and hence absence of crim

inal intent should have been considered by

the prosecutor in determining whether he

had probable cause to prosecute. Kletzing

v. Armstrong, 119 Iowa, 505.

86. St. Pierre v. Warner, 24 R. I. 295;

Cohn v. Saidel. 71 N. H. 558; Small v. Mc

Govern, 117 Wis. 608. Conclusive of probable

cause and evidence of want of malice. Kan.

& T. Coal Co. v. Galloway [Ark.] 74 S. W.

521. “Affects malice." Bucki & Son Lum

ber Co. v. Atlantic Lumber Co. [C. C. A.] 121

Fed. 233. But not the advice of the corpora

tion's permanent counsel who was constitut

ed agent to decide the whole matter and di—

rected to act and instituted the prosecu

tion in pursuance of such agency (Hucke

stein v. N. Y. Life Ins. Co.. 205 Pa. 27); nor

01’ a lawyer who was also director and secre

tary of defendant (Bucki 8; Son Lumber Co.

v. Atlantic Lumber Co. [C. C. A.] 121 Fed.

233); nor of a. public prosecuting attorney

(Kletzing v. Armstrong, 119 Iowa, 505. Con

tra. St. Louis, etc., R. Co. v. Wallin [Ark.]

75 S. W. 477): nor of justice oi? the peace

who issued warrant (Necker v. Bates, 118

Iowa, 545).

87. Miles v. “’alker [Neb.] 92 N. W. 1014.

88. Lawrence v. Leathers, 31 Ind. App.

414; Hiersche v. Scott [Neb.] 95 N. W. 494;

Connelly v. White [Iowa] 98 N. W. 144.

89. Rosenblatt v. Rosenberg [Neb.] 95 N.

W. 686; Butcher v. Hoflman, 99 Mo. App. 239.

But it is sufficient if the diligence used is

also submitted to counsel and his advice

honestly sought. Information got under

threat of arrest as accessory. Gillispi‘e v.

Stafford [Neb.] 96 N. W. 1039. Where de

fondant stated only his view 01! the facts

and not the opposite one relied on by plaintiff

it is no defense. Butcher v. Hoffman, 99 Mo.

App. 239.

90. Such as to collect a debt or compel de

livery ot property. Eggett v. Allen [VVisJ

96 N. W. 803. “Any evil or unlawful purpose

as distinguished from that of promoting

justice." Metropolitan L. Ins. Co. v. Miller,

24 Ky. L. R. 1561, 71 S. W. 921. “Mnlus

animus or any improper or indirect motives.”

Campbell v. Baltimore & O. R. Co. [Md.] 55

Atl. 532. The relations of the parties and

their conduct toward each other just before

Curr. Law. Vol. 2—49.

the criminal proceedings were admissible so

far as they showed the motive of the prose

gizition. Clark v. Foikers [Neb.] 95 N. W.

8.

91. Herbaner v. Crossan [Del.] 55 Atl. 223;

Cohn v. Saidel. 71 N. H. 558; Connolly v.

White [Iowa] 98 N. W. 144; Ruth v. St.

Louis Transit Co.. 98 Mo. App. 1; Gould v.

Gregory [Mich] 95 N. W. 414. But it is not

an implication raised by law as in slander

and libel. Small v. McGovern, 117 Wis. 608;

Kelly v. Durham Traction Co.. 132 N. C. 368.

gngitra, Herbener v. Crossan [Del.] 55 Atl.

92. Regain possession of property. Ros

enblatt v. Rosenberg [Neb.] 95 N. W. 686.

Evidence that the prosecution was to collect

a debt or punish for not paying a. debt rather

than to vindicate the law and punish crime,

is competent under the issue of malice and

want of probable cause. Clark v. Folkers

[Neb.] 95 N. W. 328.

at Clark v. Folkers [Neb.] 95 N. W. 328;

Colin v. Saidel, 71 N. H. 558: Herbener v.

Crossan [Del.] 55 Atl. 223; Fox 1. Smith

[R. I.] 55 Atl. 698.

04. St. Pierre v. Warner, 24 R. I. 395;

Ruth v. St. Louis Transit Co.. 98 Mo. App. 1.

Perhaps may infer malice from acquittal by

committing magistrate. Noblett v. Bartsch,

31 Wash. 24, 71 Pac. 551. Perhaps acquittal

on other prosecutions instituted by the de—

fendant against the plaintifl with malice may

be evidence of malice in the principal case.

Coble v. Huflines, 133 N. c. 422. An adjudi

cation by the criminal court that a second

prosecution for the same ofiense was frivo

lous and malicious is some evidence 0! mal

ice in the first prosecution (Cobie v. Hut

fines, 132 N. C. 399), but not i! the prose

cutions were for different offenses (Cobie v.

Huffines, 133 N. C. 422). See, also, ante, ! 3,

inference of want of probable cause from

acquittal.

95. Savage v. Davis, 131 N. C. 159.

96. As distinguished from malicious abuse

of process. Bonney v. King, 201 Ill. 47; Ty

ler v. Smith [R 1.] 56 Atl. 683. And this

does not infringe § 19 of Bill of Rights of

the Const. of 1870 that “every person ought

to find a certain remedy in the laws for all

injuries and wrongs he may receive in his

person, property or reputation." Bonney v.

King, 201 Ill. 47.

M. Lansing v. Oliver [Neb.] 95 N. W. 782.

The action cannot be based on an original

bill in equity alleging fraud when though
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§ 6. Dumages.”-—Thc plaintiff may recover for loss of time,1 attorney’s

fees,2 injury to feelings.3 or reputation,‘ or inability to dispose of attached prop

erty ;“ but not for peril to his health from the incarceration.“ Punitive damages in

states allowing it may always be awarded in malicious prosecution.’ Excessiveness

of particular recoveries is treated in the note.8 ‘

§ 7. Remedies and procedure—Case and not trespass vi et armis is the

remedy where the process is regular.“ An allegation that the defendant “falsely

and maliciously and without just cause” charged the plaintifi sufficiently avers

want of probable cause.“ Advice of counsel should be pleaded as an affirmative

defense.11 Complaint must show that prosecution has terminated.12 Plaintiff has

the burden of proof of both want of probable cause and malice.13 Jury may infer

malice from want of probable cause and that shifts the “burden of proof” on the

defendant to show absence of malice.“ Whether certain facts constitute probable

cause is for the court; but whether such alleged facts exist is for the jury.“ Malice

the decree was for the original plaintiff the

court denied the main contention of fraud.

Swepson v. Davis, 109 Tenn. 99, 59 L. R. A.

501. Evidence of a. nolle prosequi upon ac

cord and satisfaction is admissible to show

that there was no termination tavorable to

plaintiff. Loftus v. Meyer, 84 N. Y. Supp. 861.

The court cannot submit to the jury the

question whether the plaintiff was successful

in the original suit and especially not let

them consider on this point matters not

passed on in the original suit. Swepson v.

Davis. 109 Tenn. 99. 59 L. R. A. 501. See.

also, ante, § 3, conviction conclusive of prob

able cause.

98. Hurgren v. Union M. L. Ins. Co. [CaL]

75 Fee. 168. Dismissal of complaint by judge

on preliminary hearing is a. sufficient termi

nation though it would not be a. bar to fur

ther prosecution on the same charge. W’ald

ron v. Sperry, 53 W. Va. 116. Improperly

taking a criminal case from the jury is a

suiilclent termination since no further pro

ceedings can be had under the double jeop

ardy rule. Schrleber v. Clapp [OkL] 74 Pac.

316.

09. See. also, Damages. 1 Curr. Law, 833.

1. Ruth v. St. Louis 'Transit Co., 98 M0.

App. 1.

2. Ruth v. St. Louis Transit Co.. 98 Mo.

App. 1; Connelly v. White [Iowa] 98 N. W.

144.

8. Ruth v. St. Louis Transit Co., 98 Mo.

App. 1; Cohn v. Saidel. 71 N. H. 558.

4. Miles v. Walker [Neb.] 92 N. W. 1014;

Waldron v. Sperry, 53 W. Va. 116; Kelly v.

Durham Traction Co.. 132 N. C. 368; Ruth v.

St. Louis Transit Co.. 98 Mo. App. 1. What

people said in relation to the attachment.

French v. Guyot. 30 Colo. 222, 70 Pac. 683.

General reputation as to matter charged may

be admitted in mitigation of damages (in

sanity). Hiersche v. Scott [Neb.] 95 N. 1".

494. Evidence of the reputation of the plain

tiff even after the prosecution is admissible.

Elhlert v. Gommoll, 23 Ohio Clrc. R. 586.

Ii. French v. Guyot, 30 Colo. 222, 70 Pac.

683.

6. Kan. 8: '1‘. Coal Co. v. Galloway [Arie]

74 S. W. 521.

7. Kelly v. Durham Traction Co.. 182 N. C.

368. At least if the prosecution was actively

carried on by defendant and not merely by

his agent. Eggett v. Allen [“'is.] 98 N. W.

803. See. also, Connolly v. “'hite [Iowa] 98

N. IV. 144.

8. 87.500 sustained. Nat. Surely Co. v.

Mabry [Ala.] 35 So. 698. $1.500 actual and

$1,000 exemplary damages held excessive.

Farrell v. St. Louis Transit Co. [Mo. App.]

78 S. W. 312. $1,000 sustained. Eggett v. Al

len [Wis] 96 N. W. 803.

9. Boyd v. Snyder [Pa.] 56 Atl. 924.

10. Bregman v. Kress, 83 App. Div. [N.

Y.] 1.

11. Not merely evidence showing probable

cause or rebutting malice. Especially where

the counsel was a judge having certain du

ties in the case. (Probate judge advising a

guardian.) Elhlert v. Gommell, 23 Ohio Circ.

R. 586. See, also. supra, § 3.

12. Tyler v. Smith [R. 1.] 56 Atl. 683.

13. Van v. Pac. Coast Co., 120 Fed. 699;

O'Dell v. Hatfield. 40 Misc. [N. Y.] 13: Rich

nrds v. Jewett Bros. & Co.. 118 Iowa, 029;

Boush v. Fidelity & Deposit Co., 100 Va. 735.

14. Butcher v. Hoffman. 99 Mo. App. 239.

Discharge by a committing magistrate is

prima facie evidence but does not shift the

burden of proof of want of probable cause.

Noblett v. Bartsch. 31 Wash. 24. 71 Pac. 551.

15. Bruff v. Kendrick, 21 Pa. Super. Ct.

i68: Provident S. L. Assur. Soc. v. Johnson,

24 Ky. L. R. 1902, 72 S. XV. 754; Figg \'. Hang

er [Neb.] 96 N. W. 658; Bank of Miller v.

Richmon [Neb.] 94 N. W. 998; Boush v. Fi

delity & Deposit Co., 100 Va. 735. On dis

puted facts it is for the jury. Bucki & Son

Lumber Co. v. Atlantic Lumber Co. [C. C. A.]

121 Fed. 233. On admitted (Huckestein v.

N. Y. L. Ins. Co.. 205 Pa. 27; Coleman v. Bots

ford, 89 App. Div. [N. Y.] 104) or undisputed

facts. probable cause is for the court (Clark

v. Folkers [Neb.] 95 N. W. 328; Lawrence v.

Leathers, 31 Ind. App. 414; O'Dell v. Hatfield,

40 Misc, [N. Y.] 13). It has been said with

out qualification that probable cause is for

the jury. Brown v. Smallwood, 86 App. Div.

[N. Y.] 76; Connelly v. White [Iowa] 98 N.

W. 144. An instruction upon hypothetical

facts in accordance with the evidence on

each side should be given and the jury told

that such facts show or do not show prob

able cause. Metropolitan L Ins. Co. v. Mil

ler. 24 Ky. L. R. 1561. 71 S. W. 921; Miles v.

Walker [Neb.] 92 N. W. 1014; Campbell v.

Baltimore & O. R. Co. [Md] 55 Atl. 532;

Waldron v. Sperry, 53 “1 "Va. 116.
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MANDAMUS § 1.

is always exclusively for the jury."

based on all facts known to prosecutor."

Instruction as to probable cause should be

MANDAMUS.

§ 1. Nature and Office of Remedy in Gen

eral (771).

§2. Duties and Right

Mandnmun (774).

A. Judicial Procedure and Process (774).

B. Administrative and Legislative Func

tions of Public Officers (775).

C. Private Duties; Natural

Corporations (781).

§3. Jurisdiction (782).

§ 4.

Alternative Writ (782).

§ 5. Parties (783).

lies to compel the performance of

or the tribunal to which, it is directed."

of a power already possessed or the perfor

Enforcenble by

Persons;

Procedure in General; Contents of

Nature and ofiice of remedy in general.

A. Parties Plaintiff (783).

B. Parties Defendant (784).

§6. Peiition (734).

§ 7. Alternative “'11! or Pcremptory Writ

in the FIth Instance: Service and Return by

Serving Oiiicerl (786).

§8. Answer or Return, and Subsequent

Plendlugn (786).

§9. 'l‘rlul, Hearing nml Judgment (788).

A. Trial and Hearing (788).

B. Judgment (789).

§ 10. Peremptory Writ (790).

§ll. Performance (700).

5 12. Review (790).

Purpose of writ—Mandamus

a duty imposed by law upon the person to whom,

Its only purpose is to compel the exercise

mance of a duty already existing, and no
new power or duty can be created thereby."

The issuance of the writ is discretionary with the court to which the applica

iJhe desire to gratify a spite against the respondent,21

formance of which is sought to
be enforced, will be useless,"

or that the acts, the “per

or beyond the power
of the respondent to perform," or will be a violation of a law,“ or will subject the

respondent to an action for damages."

18. Cohn v. Saidel. 71 N. H. 658.

17. Instruction that certain facts consti

tuted probable cause held properly modified

by adding hypothesis as to other facts.

Markley v. Snow [Pa.] 56 Atl. 999. Approved

instruction on advice of counsel. Conneliy

v. White [Iowa] 98 N. W. 144.

18. Code Civ. Proc. Cal. 5 1085. Maxwell

v. Board of Fire Corn'rs, 139 Cal. 229, 72 Pac.

996; Williams V. Bagnelle [Cal.] 70 P210.

1058. Mills' Ann. Code § 303. Statton v.

People [0010. App.) 70 Pac. 157; Board of

Trustees of Montrose v. Endner [0010. App.)

70 Pac. 152. Code Iowa, 5 43. Leonard v.

Wakeman. 120 Iowa, 140. Gen. St. Kan.

1901, § 5184, prescribing when mandamus

may issue. Sharpless v. Buckles. 65 ‘Kan.

S38, 70 Pac. 886. Code Civ. Proc. Ky. i 477.

Young v. Beckham. 24 Ky. L. R. 2135, 72 S.

\V. 1092; State v. Coufal [Neb.] 95 N. W. 362;

Warmolts v. Keegan [N. J. Law] 54 Atl. 813.

Bailinger's Ann. Codes & St. Wash. 1 5755.

State v. Callvert [Wash] 74 Pac. 573; Chapin

v. Port Angeles, 31 Wash. 535, 72 Pac. 117;

Roberts v. Erickson [Wis] 94 N. W. 29.

19. Sharpless v. Buckles, 65 Kan. 838, 70

Pac. 886; State v. Royse [Neb.] 97 N. W. 473.

20. Town of Cicero v. People. 105 Ill. App.

106; Donahue v. State [Neb.] 96 N. W. 1038;

People v. Listman, 40 Misc. [N. Y.] 372; Peo

nlc v. Lindenth'al, 77 App. Div. [N. Y.] 615;

Moore v. Napier, 64 S. C. 564.

21. Donahue 1!. State [Neb.] 96 N. W. 1038.

Where relator's right is abrogated by stat

ute pending the mandamus proceedings.

Preferred Tontine Mercantile Co. v. Secre

lary of State [Mich.] 95 N. W. 417.

22. U. S. v. Norfolk & W. R. Co. [C. C. A.]

118 Fed. 554. Where respondent's answer

admits that he is about to do the act dc

manded, the writ should not be .

State v. Sunset Tel. & Tel. Co., 30 Wash. 676,

71 Pac. 198. Writ to compel allowance of

amendment to statement of motion for new

refused because it did not appear that

was not granted. State v.

District Court [Mont.] 74 Pac. 498. Writ to

compel mustering out of ofllcer'discharged

under order of court martial. refused be

cause his term . . .

Root. 18 App. D. C. 239. Writ to perfect an

appeal from an order of injunction, refused

because it appeared that the injunction

would expire before the appeal could pos

sibly be perfected and heard. Testard v.

Brooks [Tex. Civ. App.] 70 S. W. 240. Man

damus does not lie to perfect an appeal

which cannot possibly be effective. People

v. Church, 103 Ill. App. 132. Mandamus to

compel settlement of bill of exceptions re

fused where it appeared that the alleged

error was without merit. Harris v. Roan

[Ga] 46 S. E. 433.

23. State v. District

498. A judge whose

the decree cannot be

a. rehearing.

At]. 430.

24. Writ to compel building commissioner

to approve plans for closing windows in a.

party wall, refused because the resulting

structure would violate the building laws.

People v. Calder, 85 App. Div. [N. Y.] 31.

Writ refused because granting thereof would

Court [Mont.] 74 Pac.

authority expired with

compelled to preside at

Rumsey v. Lindsey [Pa] 56
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Only purely ministerial duties are enforceable by mandamus. The writ issues

only to compel action, and never to control judgment or discretion," except in case

of gross abuse.“ The test is not whether the person to whom the writ is directed

is a ministerial or judicial oPdcer, but whether the act is purely ministerial or in

volves the exercise of judgment or discretion.28

The remedy by mandamus rests upon legal duties on the part of the respond

cnt, and legal rights on the part of the relator, and hence cannot rest solely upon

equities existing between the parties.29 The respondent’s duty to perform the act

demanded by the relator must be clear and imperative,“ and the relator’s right to

demand the performance must be free from doubt.”1 The writ will not issue where

the relator’s right depends upon a. debatable question of law,“ or upon conflicting

and uncertain facts ;“ but the mere fact that the relator’s right is not disputed by

the respondent is insufiicient to sustain the writ.‘H

Conditions precedent—From the rule just stated, that the respondent’s duty

must be clear and positive and the relator’s right must be free from doubt, it follows

that where anything remains to be done as a condition precedent to the positive

ness of the respondent’s duty, or to the accrual of the relator’s right, mandamus will

not lie.“ Applying this rule, it has been held that a previous demand upon the

violate an act of legislature. Moore v. No.

pier. 64 S. C. 564.

35. People v. Blocki. 203 Ill. 863.

28. “'alker v. Superior Court, 139 Cal. 108,

72 Pac. 829; U. S. v. Hitchcock, 19 App. D. C.

383: Pe0ple v. Church. 103 Ill. App. 132;

Leonard v. Wakeman. 120 Iowa, 140; State

v. Stull [Neb.] 96 N. W. 121; State v. Coui‘nl

[Neb.] 95 N. W. 362: State v. Lincoln [Neb.]

94 N. W. 719. Unless there has been an

abuse of discretion or such an evasion of

duty as amounts to a refusal to perform.

Illinois State Board v. People. 102 Ill. App.

614. wherein mandamus to compel the state

board of health to issue a license to practice

medicine was refused on account of the dis

cretion vested in such board by statute 1887

entitled “Medicine and Surgery," § 2. Under

Acts 1874. p. 327, the bonrd of police com

missioners have a. discretion in the matter

of reduction of the police force. not control

lable by mandamus. State v. Police Com'rs

[Mo.] 71 SJN. 215. Mandamus to compel re

instatement of pupil expelled by board of

directors of public schools refused [see am

May 8, 1854 (P. L. p. 622, i 23, subd. 6) and

act March 8, 1818 (P. L. p. 127, § 9)]. Miller

v. Clement, 205 Pa. 484. Not to review al

lowance of costs. Fleshman v. McVVhorter

[‘V. Va.] 46 S. E. 116. Whether a newly

created position is similar to an abolished

one so as to entitle the previous incumbent

to reappointment is in the discretion of the

civil service commissioners. People v. Can

tor, 89 A p. Div. [N. Y.] 50.

27. Atlanta v. Wright [Ga.] 45 S. E. 994.

28. Northlngton v. Sublette. 24 Ky. L. R.

s35, 69 S. W. 1076: Matlock v. Smith. 96 Tex.

211; Payne v. U. S., 20 App. D. C. 681. See

infra. 2, Duties and Rights Entorceable by

‘ amus.
M23? Davis v. Miller Signal Co., 105 Ill. App,

657: Moores v. State [Neb.] 93 N. W. 986.

30. Minchener v. Carroll, 135 Ala. 409;

Williams v. Bagnelle [09.1.] 70 Pac. 1058;

Davis v. Miller Signal Co., 105 Ill. App. 657;

Bacon v. Board of Chosen Freeholders [N. J.

Law] 54 Atl. 234; People v. Democratic Gen

eral Committee. 1'75 N. Y. 415. Mandamus

to compel issuance of certificate to insurance

company denied because it had done no

business for several years. Yates v. People

[111.] 69 N. E. 775.

31. Town of Cicero v. People, 105 Ill. App.

406; Scanlnn v. Schwab. 108 Ill. App. 93:

State v. District Court [Month] 14 Pac. 498;

In re Perry, 88 App. Div. [N. Y.] 185; Hutton

v. Holt. 52 W. Va. 672; In re Key, 189 U. S.

84, 47 Law. Ed. 220.

Where the respondent has been enjoined

from doing the act demanded, the relator's

right is not clear so long as the restraining

order is in effect. Rothschild v. Gould. 84

App. Div. [N. Y.] 196.

Mandamus by convict to compel surrender

of photographs and measurement! Manda

mus will not lie to compel a prison superin

tendent to surrender photographs and meas

urements of the relator, taken, pursuant to

law, while relator was under a. sentence of

conviction for a crime, though he has, at

the time of the application for the writ, had

a new trial and has been acquitted. In re

Molineux, 41 Misc. [N. Y.] 154.

32. State v. Clark [N. J. Law] 55 Ail. 6901

83. Fidelity & Casualty Co. v. Linehan, 71

N. H. 622. See. also, Wooten v. Regan, 96

Tex. 432. Where it appears that a disputed

question of fact is involved mandamus will

ngt issue. Territory v. Crum [0111.] 78 Pac.

2 7.

84. Clarke v. Hill [Mich.] 93 N. W. 1044.

35. Mandamus to compel water commis

sioner to reconnect reiator's building which

was disconnected for non-payment of water

rents. People v. Monroe, 41 Misc. [N. Y.]

198. Mandamus to compel payment of liquor

license rebate. People v. Lyman. 6'! App.

Div. [N. Y.] 448. Duty of county auditor to

register and certify county bonds. dependent

on bond-holder's filing data showing that the

bonds were issued in accordance with law

[see Comp. St. Neb. 1901. c. 9, § 12]. State

v. Weston [Neb.] 93 N. W. 182.

Court ntenographer. Prepayment of fees is

not a condition precedent of the attorney

general's right to maintain mandamus to

compel a court stenographer to furnish him
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respondent for performance is a condition precedent,” especially where the duty

sought to be enforced affects the relator in a private capacity, and does not ailect

the public at large."

resort, and will not issue until all other remedies have failed.‘8

It has even been held that mandamus is the relator’s last

On the other hand,

it has been held that where the duty is positively and unconditionally imposed by

law, no previous demand is necessary." It has also been held that a previous

application to a court to compel one of its ministerial officers to perform a duty

positively imposed by law is not a condition precedent to the right to maintain

mandamus to compel performance.“

Acquiescence, laches and limitations—Where the respondent’s duty and the

relator’s right have once co-existed, but the relator has, by his acquiescence, lost

his right to demand performance by the respondent, mandamus will not lie.“

The relator may likewise lose his right by unexcused delay,“ or by the intervention

of the statute of limitations.“

Other adequate remedy.—Mandamus never lies where there is any other ade

quate remedy in the ordinary course of law.“ The mere fact, however, that there

with a transcript of proceedings to which

the state is a party [see Code Civ. Proc.

Mont. §§ 373. 374]. State v. Ledwidge, 27

Mont. 197. 70 Pac. 511.

36. State v. Holmes [Neb.] 97 N. W. 243,

holding that mandamus will not lie to com

pel a court to vacate an order unless the

reiator has previously applied to such court

to have the order vacated.

37- Mandamus by soldier discharged from

veterans‘ home, to compel readmittance.

Application for readmittance held a. condi

tion precedent. Wilson v. Board of Direct

ors, 138 Cal. 67. 70 Pac. 1059.

38. State v. Holmes [Neb.] 9'! N. W. 243.

39. Mandamus to compel levy of tax to

pay judgment against municipality. Board

of Sup'rs v. Thompson [C. C. A.] 122 Fed.

860. Mandamus to compel change of venue

on account of judge having counsel for one

or the parties [see Cuttinger's Comp. Laws.

§ 2545]. Gamble v. First Judicial Dist. Ct.

[New] 74 Pac. 530. Duty of oyster inspector,

under Code Va. 5 2153. to remove stakes from

natural oyster beds. Lewis v. Christian

[Va.] 43 S. E. 831. Duty of municipal au

thorities to levy tax to pay judgment. U. S.

V. Saunders [C. C. A.] 124 Fed. 124.

\thn a demand would be useless it need

not be made. U. S. v. Saunders [C. C. A.]

124 Fed. 124.

40. Duty of court stenographer to furnish

transcripts of proceedings. State v. Led

widge. 27 Mont, 197, 70 Pac. 511.

41. People v. Sturgis, 82 App. Div. [N. Y.]

580. Police captain, after being discharged.

voluntarily surrendered the insignia of his

cities, accepted a pension. and made no ob—

iection to the instalment of his successor.

fseonple v. Board of Police Com‘rs. 174 N. Y.

42. State v. District Court [Mont.] 74 Pac.

498; People v. Greene. 87 App. Div. [N. Y.]

346; People v. Maxwell. 87 App. Div. [N. Y.]

391; People v. Marsh. 82 App. Div. [N. Y.]

571. Mandamus to reinstate policeman har

red by seven years' laches. Jones v. Board

0! Police Com'rs [00.1.] 74 Fee. 696. Rela

tor's right barred by inches of over a. year

after the termination of litigation involv

ing a. right similar to that asserted by him.

People v. Sturgis, 82 App. Div. [N. Y.] 580.

Wandamul to compel reinstatement of an

appeal in the court of appeals from a. judg

ment against a. city. is not barred by laches

where the order of dismissal is made only a.

few days before the adjournment of a term

of the supreme court, and the relator. after

having tried in vain to procure a. reinstate

ment in the circuit court. applies for man

damus at the next term or the supreme

court. though the plaintiff in the original

action has, in the meantime. applied to the

trial court tor mandamus to compel pay

ment of his judgment, such application be

ing still pending when the application for

the writ from the supreme court is made.

and no rights of third parties having inter

vened. State v. Smith. 172 M0. 618.

Excnlet Ignorance of rights conferred by

a public statute is no excuse for laches.

People v. Maxwell. 87 App. Div. [N. Y.] 391.

43. Mandamus is a. “special proceeding"

within Cal. St. Lim. [Code Civ. Proc. pt. 2,

tit. 21, i 383; pt. 3, tit. 1. § 1109]. Jones v.

Board of Police Com'rs [Cal] 74 Pm. 696.

Is likewise a. “special proceeding" within N.

Y. St. Lim. [Code Civ. Proc. §§ 362-415].

People v. Marsh, 82 App. Div. [N. Y.] 571.

New York Rev. Charter. § 302 [Laws 1901. p.

129, c. 466] limiting time for proceedings

tor reinstatement on police force to four

months after discharge, not applicable to

mandamus to compel recognition in the first

instance as an officer on such force. People

v. Green. 87 App. Div. [N. Y.] 348.

44. VViiliams v. Bagneile [Cal.] 70 Pac.

1058; State v. District Court. 27 Mont. 280,

70 Fee. 981; Steel v. Clinton Circuit Judge

[Mich] 95 N. W. 998; Central Bituiithic Pav.

Co. v. Manistee Circuit Judge [Mich.] 92 N.

W. 938: Clark v. Hill [Mich] 93 N. W. 1044.

Code Civ. Proc. Neb. § 646. State v. Holmes

[Neb.] 97 N. W. 243; Moores v. State [Neb.]

93 N. W. 986; State v. Graves [Neb.] 92 N.

W. 144: State v. Jessen [Neb.] 92 N. W. 594;

Jones v. Fonda. 85 App. Div. [N. Y.] 265:

Kruegel v. Nash [Tex. Civ. App.] 70 S. W.

988; In re Key. 189 U. S. 84. 47 Law. Ed. 720.

Waiver: Intervention and defending does

not constitute a. waiver on the part of the

intervener or the right to insist that the re

intor has another nrlequate remedy. People

v. Board of Police Com'rs. 174 N. Y. 450.

Remedy In equity: \Vhere a specific rem

edy in equity is provided by statute for “10
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is another remedy is not sufficient to preclude the remedy by mandamus, where

such other remedy is inadequate to meet the peculiar exigencies of the case,“ nor

will the mere fact that there is no other remedy authorize the issuance of the writ,

where the case is not otherwise a proper one for mandamus.“

§2. Duties and rights enforceable by mandamus. A. Judicial procedure

and process. Duties relating to jurisdiction—Where a court refuses to take juris

diction of a cause of which it has jurisdiction, mandamus lies to compel it to take

jurisdiction ;" likewise where an appellate court wrongfully dismisses an appeal on

jurisdictional grounds, mandamus lies to compel a reinstatement." Mandamus

also lies to compel the dismissal of an appeal, where the appellate court has no

jurisdiction." It lies to compel the vacation of orders in excess of jurisdiction,“0

except where there is another adequate remedy.“

.llim'sterial duties—Where it is the positive duty of a court, either by virtue

of a statute or of an order from a superior court, to do a specific act, mandamus

lies to compel performance of such act."

very grievance which is sought to be re

dressed. mandamus will not lie. even though

there may be no remedy at law. Clarke v.

Hill [Mich] 93 N. “C 1044: Selectmen of

Gardner v. Templeton St. R. [Mass] 68 N. E.

340.

Remedy by penalty or indictment is usual

ly inadequate: but the fact that such reme

dies exist may be considered by the court

in determining whether it will. in the exer'

else of its discretion, issue the writ. People

V. Listman. 84 App. Div. [N. Y.] 633.

45. State v. Graves [Neb.] 92 N. W. 144.

There is no hard and last rule that man

damus will not lie where there are other

remedies, but the matter rests in the sound

discretion of the court. People v. Linden

thal. 77 App. Div. [N. Y.] 515. Clear legal

right and absence oi! legal remedy must con

cur. Territory v. Crum [0k].] 73 Pac. 297.

An appeal authorized from the decision of

county commissioners on petitions is not an

adequate remedy for their failure to con

sider a petition. State v. Menzie [8. D.] 97

N. W. 745. Mandamus will not lie to correct

unauthorized allowance of amendments after

remand. The remedy is by appeal. People

v. District Court [Cold] 75 Pac. 390. Man

damus will lie to compel a. sheriff to surren

der exempt property. the remedy by re

plevin not being adequate. State v. Gard

ner. 82 Wash. 550. 73 Fee. 690. ‘

46. U. S. v. Hitchcock. 190 U. S. 817. 47

Law. Ed. 1074: Fleshman v. McWhorter [W.

Va.] 46 S. E. 116.

47. Steel v. Clinton Circ. Judge [Mlch.] 95

N. W. 993: State v. Dearing. 173 Mo. 492.

Circuit judge compelled to take Jurisdiction

of a. motion. under Rev. St. Fla. t 1305.

against an officer to recover penalty for

charging illegal fees. State v. Reeves [Fla.]

32 So. 814. Application to county court,

under Ky. St. 5 4241, to determine whether

property omitted by the assessor and listed

by the sheriff was assessable or not. Com.

v. Nowell. 24 Ky. L. R. 1197. 71 S. W. 4.

Judge of the general sessions oi.’ peace com

pelled to act on application for fees by an

attorney appointed to defend in a capital

case. People v. Foster. 40 Misc. [N. Y.] 19.

Justice 0! the peace compelled to take juris

diction ot a prosecution for violation of 86

Ohio Laws, p. 229. regulating sale of milk,

it not appearing from the affidavit on which

the prosecution was based that the oitense

was the defendant‘s second or subsequent

offense. State v. Smith [Ohio] 68 N. E. 1044.

County court compelled to ascertain and dc

clare the result of a vote on relocation of a

county seat. Morgan v. W'etzel County Ct..

53 W'. Va. 372.

The writ of procedendo nd jndlcum was

formerly the proper remedy to compel a

court to take jurisdiction. but in modern

practice this has been replaced by manda

mus. State v. Smith [Ohio] 68 N. E. 1044.

48. Valley Turnpike Co. v. Moore. 100 Va.

702. Even though the dismissal be due to an

erroneous interpretation by the appellate

court of its own rules. State v. Smith. 172

M0. 618: Id. 446.

Innhlllty o! the appellate court to rein

state 0! its own motion as where It has ad~

journed. will not deprive the supreme court

of power to compel reinstatement by man—

damus. State v. Smith. 172 M0. 618.

49. State v. King. 109 La. 161. Appeal.

from justice's court after time allowed by

law for such appeals had elapsed. see Comp.

Laws Mich. 5 936. Jacobs v. Brooke [Mich.1

92 N. W. 783. ,

50. Order adjudging- party guilty of con

tempt. Dillon v. Shiawassee Circ. Judge

[Mich.] 91 N. W. 1029. Order of injunction.

State v. Graves [Neb.] 92 N. W. 1“; Cent.

Bitulithic Pav. Co. v. Manistee Ciro. Judge

[Mich.] 92 N. W. 938.

“'here jurisdiction depends on conflicting

evidence, and the court. after passing on

such evidence, takes jurisdiction and issues

an order of injunction. it cannot be said that.

such order was without authority. State v.

Jessen [Neb.] 92 N. W. 584.

Presumptlon n to jurisdiction: Where a!

fldavits in support of and against the issu

ance of a temporary injunction are not pre~

served by a bill oi! exceptions. it will be

presumed, on mandamus to compel the va

cation of such injunction. that the affidavits

were sufficient to support the allegations of

the petition and warrant the issuance of the

injunction. Id.

51. Remedy by appeal. Steel v. Clinton

Circ. Judge [Mich] 95 N. W. 993: Dillon v.

Shiawassee Circ. Judge [Mich.] 91 N. W.

1029; State v. Jessen [Neb.] 92 N. W. 584.

See. also. supra. § 1. and infra this section.

52. Entry of office judgment under Code
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Matters involving judgment or discretion.—Mandamus does not lie to compel

a court to decide any question in any particular way, where it has power to make

any decision at all,53 or to review such decision when made,“ even though there

be no other way of reviewing such decision.“ Nor will mandamus lie in any case

where the court or judge has any discretion as to whether the act demanded shall

or shall not be done.“

Where there are other remedies—Where an appeal lies from the act or deci

sion of a. court or judge, it is usually held to be an adequate remedy, precluding the

right to mandamus.57 Likewise, where it appears that relator cannot be injured

by waiting for the trial of the case wherein the order complained of was made,

mandamus will not lie to compel the vacation of the order.“ Where, however, the

remedy by appeal is inadequate, mandamus will lie.“

(§ 2) B. Administrative and legislative functions of public officers. In.

general.——M-andamus lies to compel administrative officers to perform duties spe~

cifically and positively imposed upon them by law," but not to compel the per

W. Va. 1899, c. 125, i 46. Marstiller v. Ward,

52 W. Va. 74; Hutton v. Holt. 52 W. Va. 672.

Relief of surety from liability on bond as

provided by Code Va. § 2887. U. S. Fidelity

& Guaranty Co. v. Peebles. 100 Va. 585.

Change of venue on account of judge having

counsel for one of the parties. see Comp.

Laws Nev. 5 2545. Gamble v. First Judicial

Dist. Ct. [Nev.] 74 Fee. 530. Discretion of“

judge, under Code Free. La. art. 1016. relat

ing to application by an undercurator to

commence action for removal of the curator.

is confined to the sufficiency of the ground

set forth in the application, and where there

is no doubt as to the sufficiency of such

grounds. the judge's action upon such an

application may be controlled by mandamus.

State v. St. Paul. 110 La. 995. Jury trial in

action at law. State v. Hart. 26 Utah, 229,

72 Pac. 938. Compliance with mandate of

appellate court on reversal. State v. Thomp

son [Neb.] 95 N. W. 47; State v. Dist. Ct.

[Minn] 97 N. W. 581. Mandamus lies to

compel the allowance of an appeal. Wil~

liams v. Cleaveland [Conn.] 56 Atl. 850.

Condition precedent: Under Cuttinger's

Comp. Laws Nev.. providing that no judge

shall try a case in which he has been coun

sel for one of the parties, a previous motion

for a. change of venue on account of the stat

utory disability of the judge. is not a condi

tion precedent to the right to maintain man

damus to compel such change. Gamble v.

First Judicial Dist. Ct. [Nev.] 74 Pac. 530.

A judge may be compelled to commit a wit

ness for refusal to give deposition. Crocker

v. Conrey, 140 Cal. 213, 73 Pac. 1006.

58. State v. Dist. Ct.. 27 Mont. 280. 70 Pac.

981; State v. Dear-ing, 173 M0. 492; Matlock v.

Smith, 96 Tex. 211. Change of venue. Peo

ple v. Church. 103 Ill. App. 132. Mandamus

to compel reinstatement of petition for in

junction against sale of city property (Proc.

Code L3,. § 303). refused. State v. Sommer

ville. 110 La. 953. Does not lie to control

proceedings after remand from appellate

court. where such proceedings are not in

consistent wiih the decision on appeal.

State v. Stuil [Neb.] 96 N. W. 121; State v.

Dist. Ct. [Minn] 97 N. W. 681; U. S. v. Mar

shall [C. C. A.] 122 Fed. 428. Question of

severance of causes of action involves judi

cial discretion. State v. St. Paul. 110 La.

722. When the circuit court enjoins the

county court from entering judgment upon

an order reversing a judgment of the coun

ty court which was affirmed by the circuit

court, the ground of such injunction being

matter arising or discovered since the re

versal and remand by the supreme court.

mandamus does not lie to compel the county

court to enter such judgment. Fakes v.

Stanley [Ark.] 70 S. W. 307.

54. State v. Dist. Ct.. 27 Mont. 280, 70 Pac.

981; State v. Jessen [Neb.] 92 N. W. 584: Mat

lock v. Smith, 96 Tex. 211; Morgan v. Wetzel

County Ct.. 53 W. Va. 372.

55. Mandamus to compel vacation of a

decree sustaining a plea to jurisdiction. re

fused. In re Key, 189 U. S. 84. 47 Law. Ed.

720.

56. Indorsement of statement of oral in

structions. see Pen. Code Cal. 5 1127. Walker

v. Superior Ct.. 139 Cal. 108. 72 Fee. 829.

Allowance of“ witness fees under Code Cr.

Proc. Tex. art. 1093. Murray v. Gillaspie. I.

Tex. 285.

57. Steel v. Clinton Circ. Judge [Mich]

95 N. W. 993; State v. Dist. Ct.. 27 Mont. 349.

71 Pac. 169; Krugel v. Nash [Tex. Civ. App]

70 S. W. 983. Provisional injunction protect

ing one of the litigants in the possession of

property already in his possession. State v.

Jessen [Neb.] 92 N. W. 584. Discharge of

jury and entry of judgment for defendant

on ground that complaint did not state cause

of action. State v. Dist. Ct.. 27 Mont. 280. 70

Pac. 981.

58. Cent. Bltulithic Pav. Co. v. Manistee

Circ. Judge [Mich.] 92 N. W. 938.

59. Provisional injunction transferring

property from one litigant to the other.

State v. Graves [Neb.] 92 N. W. 144. Order

adjudging relator guilty of contempt. and

imposing fine and imprisonment. Dillon v.

Shiawassee Circ. Judge [Mich'J 91 N. Vi'.

1029.

60. Leonard v. Wakeman, 120 Iowa. 140‘.

U. S. v. Saunders [C. C. A.] 124 Fed. 124.

Clerk of board of alderman compelled to

comply with a resolution of such board to

strike a. name from the roll of members and

to place another name thereon. “'armolts

v. Keegan [N. J. Law] 54 Atl. 813. Duty of

board of public Works to endorse their ap—

proval on private plat of lots conforming to

the requirements of city charter. Owen v.

Moreland [Mich] 93 N. W. 1068. Duty of
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formance “of an act which it may or may not be the ofiicer’s duty to perform, ac

cordingly as he may decide in the exercise of judgment or discretion with which he

is vested in the premises,“1 or to review an act done in the exercise of judicial dis

cretion ;°’ but the mere fact that an oiliecr has to determine the existence of a cer

tain fact before he can determine whether or not it is his duty to act, does not

make his duty discretionary, where such fact may be ascertained without the exer

cise of judgment." Where, however, the existence of the duty depends upon the

existence of a fact which the officer is not authorized to determine, mandamus does

not lie to compel him to perform the alleged duty, at least until the fact in ques

tion has been determined by a competent authority ;“ and the same rule applies

where the duty depends upon a question of law which the officer is not authorized

to decide.“ Mandamus will not lie to redress a wrong committed by an adminis

trative officer, unless such wrong consists of the failure or refusal to perform a

duty.“

commissioners to grant building permit.

Mactariand v. U. S., 18 App. D. C. 554. Duty

of county fiscal court to repair county

bridge, see St. Ky. 1899. 5 4345. Leslie County

v. Wooten [Ky.] 75 S. W. 208. Duty of state

commissioner of public lands to recognize

validity of lease of tide water lands exe

cuted in behalf of state by such commission

er. State v. Callvert [Wash.] 74 Fee. 573.

See. also, supra, Q 1.

\thre the law gives an ofllccr power to

do a certain act for the benefit or the public

or of individuals. it is the officer's duty to

do the act specified whenever the conditions

and exigencies contemplated by the law as

calling for the performance at such act arise,

and in such case performance may be en

forced by mandamus. U. S. v. Saunders [C.

C. A.] 124 Fed. 124. '

The (not that relntor does not need per

(ormnnce of the act demanded does not bar

his right to mandamus. State v. Lcdwidge,

27 Mont. 197, 70 Pac. 511.

Mandamus not barred by private contract:

Where a court stenographer employed an

assistant to assist him in transcribing his

notes taken in a case in which the state was

a party, and promised such assistant not to

deliver the transcript to the attorney gen

eral without receiving payment, it was held

that, the attorney general being entitled by

statute to receive the transcript without

payment, the stcnographer's private agree

ment was no defense in mandamus to com

pel him to furnish the attorney general with

the transcript. State v. Ledwidge. 27 Mont.

197, '10 Pac. 511. Mandamus is the proper

remedy to compel an officer to report on

fees received as required by law. Finley v.

Ter. [0k].] 73 Pac. 273.

81. Matlock v. Smith, 96 Tex. 211; Or

man v. People [Colo. App.] 71 Pac. 430;

Northington v. Sublette. 24 Ky. L. R. 835, 69

S. W. 1076; State v. Coui'al [Neb.] 95 N. W.

362. County supervisors empowered to re

pair county bridges (Code Iowa, 5 422) hav

ing decided that a bridge did not need re

pair, mandamus did not lie. Leonard v.

“‘akemnn, 120 Iowa, 140. Board of county

commissioners cannot be compelled to ap

prove or reject claims. State v. Morris [8.

C.] 45 S. E. 178. Even where there has been

an abuse of discretion. In re Croker, 78

App. Div. [N. Y.] 184.

Incomplete perlonnnnt'e is equivalent to

no performance, and officers cannot shield

There must be an actual default."

themselves behind their discretion in a mat

ter unless they have really exercised such

discretion, People v. Mole. 85 App. Div. [N.

Y.] 335, holding that when town auditors

rejected a claim, without passing upon it.

because the claimant refused to furnish any

evidence other than the affidavit provided

for by Laws N. Y. 1890. p. 1235, c. 569, i167,

such rejection amounted to a refusal to au

dit. People v. Board of Sup'rs. 89 App. Div.

[N. Y.] 162, holding that where county su

pervisors rejected a sheriff’s bill on the

ground that it was not chargeable to the

county, mandamus would lie to compel the

audit of such bill, it being by law charge

able to the county. See, also, Holt v. Peo

pie. 102 Ill. App. 276. Removal of a. militia

colonel is not a ministerial act. State v.

Jelks [Ala] 35 SO. 60.

82. Laws N. Y. 1897, p. 188, c. 378, § 537.

providing that when a. member of the street

cleaning force is dismissed by the commis

sioner, he may have “certiorari or other ap

propriate remedy for the purpose of review

ing the action of the commissioner," does not

include mandamus. People v. Woodbury. 88

App. Div. [N. Y.] 593.

03. Duty of oyster inspector, under Code

Va. i 2153, to remove stakes from natural

oyster beds, the limits of which are defined

by Act Feb. 29, 1892: Acts 1893-94. p. 605, §

2. Lewis v. Christian [Va.] 43 S. E. 331.

Duty of secretary of state to enter name of

candidate for oflice. not rendered discretion

ary by the fact that he must first ascertain

whether the candidate's nomination comes

from a political party which cast a certain

per centum of the votes cast at the last

preceding election. Rose v. Bennett [R. 1.]

56 Atl. 185. Duty of secretary of state to

issue certificate showing compliance with

Rev. St. Mo. 1899, § 1299, relating to private

banking. State v. Cook, 174 Me. 100.

84. Land ofiiee commissioner not author

ized to determine whether a previous pur

chaser of land was an infant when he pur~

chased, and hence it was not such officer‘s

duty to sell to a subsequent applicanfl

Boozer v. Terrell, 96 Tex._ 6515.

85. County canvassing board not author—

ized to determine constitutionality of law

under which votes were cast and returned.

Sharpless v. Buckles, 65 Kan. 838, 70 File.

886.

06. County treasurer paid a voldable

school warrant, though he had notice from
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De facto officers are amenable to mandamus proceedings."

Court ofl‘icers may be compelled by mandamus to perform the duties imposed

upon them by law.“

Duties relating to use and enjoyment of public Wicca—Mandamus lies to

compel admission to the use and enjoyment of a. public office to which the relator'

has been duly elected or appointed ;"° but not where the right to the office is con

tested by another claimant, and the respective rights of the parties depend upon a

debatable question of law?1

lies to compel his reinstatement, provided his right to the oiiice be clear.’2

the trustees not to pay it. Mandamus would

not issue to compel him to refund. State v.

Bowman. 66 S. C. 140. Where tax was levied

and paid to county treasurer. to be applied

by him to the payment of a judgment, and he

applied it to some other purpose, it was held

that mandamus would lie to compel another

levy. People v. Board of Sup'rs, 173 N. Y.

297.

07. N. W. Warehouse Co. v. Dr. R. & Nav.

Co., 82 Wash. 218, 73 Pac. 888. Mandamus

will compel the performance of an official

set where before the time when it is re

quired the officer has announced his inten

tion not to perform it. State v. Kineval

[Neb.] 97 N. W. 798.

88. Stenographer employed by one liti

gant compelled to Furnish other party copy

of proceedings. Mockett v. State [Neb.] 97

N. W. 588.

69. Under Civ. Code Ga. 1895, § 5665, the

supreme court and the superior court have

concurrent jurisdiction to compel. by man

damus, the performance of any duty of the

ofiicers of the superior court which may be

necessary to perfect a bill of exceptions

(Cooper v. Nisbet, 118 Ga. 872); holding 'that

where the bill of exceptions has reached the

ofllce of the clerk ot the supreme court, the

application for mandamus may be made to

the supreme court, or an application may be

made to such court to have the bill sent back

to the superior court for correction there,

and that when the defect in the bill cannot

be remedied in the supreme court. the ap

plication for mandamus in the supreme court

will be dismissed, and the bill of exceptions

. sent back to the superior court. Mandamus

lies to compel the clerk of court to deliver a

transcript. State v. Wells [La.] 35 So. 641.

70. Mandamus to compel civil service com

missioners to certify relator's promotion. and

to compel police commissioner to certify his

name on pay-roll. People v. Ogden, 41 Misc.

[N. Y.] 246. Admission as member of board

of county supervisors. State v. Kersten

[Wis] 95 N. W. 120. Code Civ. Proc. Cal. §

1085. Maxwell v. Board of Fire Com’rs, 139

Cal. 229, 72 Fee. 996.

Civil service classifications involve quasi

judicial functions, and hence are not control

lable by mandamus. People v. Collier, 175 N.

Y. 196.

A discretionary power of appointment is

not controllable by mandamus. People v.

Swanstrom. 79 App. Div. [N. Y.] 94, constru

ing City Charter of Greater New York, § 383;

Hoganv. Collins, 183 Mass. 43. Certification

of eligible list by civil service commission

not enforceable until appointing officer has

asked for such list, see New York City Char

Where an officer is illegally discharged, mandamus

It also

tor. § 1543: Laws 1901, c. 466.

'f‘antor, 173 N. Y. 646.

“110 are oliiocrsx Secretary of board of

fire commissioners under Freeholders char

ter of city and county of San Francisco,

held not the clerk provided for by St. Cal.

1877-78. p. 685. c. 446. and hence could not

maintain mandamus for admission to office

of clerk. Maxwell v. Board of Fire Com‘rs.

139 Cal. 229, 72 Fee. 996. \Vhether a. newly

created position is similar to an abolished

one so as to entitle the previous incumbent

to reappointment rests in the judgment of

the civil service commissioners. People v.

Cantor. 89 App. Div. [N. Y.] 60.

71. State v. Tillyer [N. J. Law] 55 Atl. 890.

72. Marshall v. Board of Managers. 103

Ill. App. 66; People v. Scanneil. 172 N. Y.

316. Detective sergeant removed under

manifestly incorrect interpretation of stat

utes. Sugden v. Partridge, 174 N. Y. 87.

Member of board of school commissioners re

moved without authority by his associates.

Akermnn v. Board of Schonl Com'rs. 118 Ga.

334. But see People v. Board of Police

Com’rs. 174 N. Y. 450, expressly leaving

undecided the question of the propriety of

mandamus to compel reinstatement.

“‘hen the title to the oiiice is in dispute

and is not clear, mandamus to reinstate will

not lie. People v. Board of Police Com'rs.

174 N. Y. 450.

The qncutlon in issue on mandamus to re

instate in office is not the motives of the ofii

cer or authority causing the discharge, but

his power to do the act complained of. In re

Croker, 78 App. Div. [N. Y.] 184.

Reinstatement before expiration of leave

of absence, such leave having been granted

upon relator's voluntary application. was re

fused by fire commissioner. and it was held

that mandamus did not lie to compel rein—

Morrison v.

statement. In re Croker, 78 App. Div. [N.

Y.] 184.

What amounts to a discharge. Laying of!

a bridge tender because his bridge has been

taken down, and there is no place for him to

fill. without removing other employees is not

a discharge within Laws N. Y, 1899. c. 370,

5 21. and the municipal civil service law.

People v. Lindenthal, 173 N. Y. 624.

“’hcn the moving authority has judicial

discretion in the matter 01‘ removals for

cause. mandamus does not lie to control such

discretion. or to review acts done in the

exercise thereof. Laws N. Y. 1997. p. 188. c.

378, § 537, providing that where a member

of the street cleaning force is dismissed by

the commissioner, he may have “ccrtiorari

or other appropriate remedy for the pur

pose of reviewing the action of the commis

sioner" does not include mandamus. People

v. Woodbury, 88 App. Div. [N. Y.] 593.
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lies to compel retirement upon a proper basis.73 Where an officer’s salary is clearly

and definitely fixed by law, mandamus lies to enforce the payment thereof.“

Duties relating to allowance and payment of claims against municipalities.—

Mandamus lies to compel a county board to allow a claim against the county arising

under a statute," but not to approve or reject claims which they are required to

credit." It lies to compel the treasurer of a school district to register and pay

orders properly drawn upon him."

thorities to audit claims and accounts."

It likewise lies to compel town or county au

It lies also to enforce a. judgment against

a municipality," either by compelling the proper officers to issue a warrant for the

amount of the judgment,“ or by compelling the levy and collection of a. tax to be

applied thereto..1

78. Failure to act upon an application for

retirement in a certain grade is tantamount

to a refusal to act. and action may be com

pelled by mandamus. Fay v. Partridge. 78

App. Div. [N. Y.] 204.

74. School superintendent compelled to

draw requisition for relator's salary as school

teacher. Williams v. Bagnelle, 138 Cal. 699.

72 Pac. 408. County clerk compelled to sign

orders directed to he issued by county board

for probate register‘s salary. Roberts v.

Erickson, 117 Wis. 324. Board of regents of

state university compelled to issue certifi

cates for salaries of university professors.

Von Forel v. State [Neb.] 96 N. W. 648. dis

tinguishing State v. Mortensen [Neb.] 95 N.

W. 831, which held that mandamus will not

lie to compel specific performance of con

tracts made by the state. See infra, Duties

relating to public contracts.

The reason for allowing mandamus to en

force the payment of ofiicers' salaries is that

the salary is considered as a mere incident to

the office, the holding of the ofl‘lce and the

lapse of time being considered as giving the

officer an absolute right to his accrued sal

ary; but where no fiscal salary attaches to

the oilice this reason cannot apply, and

therefore mandamus will not lie in such

case. Moores v. State [Neb.] 93 N. W. 986.

See, also, Roberts v. Erickson. 117 Wis. 324;

Williams v. Bagnelle [Ca1.] 70 Pac. 1058.

Where an officer is suspended, and then

removed from office by a competent author

ity, on mandamus to compel payment of his

salary accruing between suspension and re

moval. the regularity of the removal pro

ceedings cannot be raised. Hartwig v. Man

istee [Michl] 96 N. W. 1067.

\Vhere the right to the salary ll disputed

mandamus will not lie until the dispute is

settled in the ordinary- course of law, provid

ed it can be thus settled; for so long as the

right to the salary is in issue, the ofi‘icer has

not a clear right thereto, and he also has

another remedy at law. Where, however.

the respondent in such a case answers on the

merits the court may consider the question

as to the relator's right to the salary claimed

hv him. Moores v. State [Neb.] 93 N. W.

986.

Evidence held to show relntor’l incumbent-y

in ofilce with sufficient certainty to entitle

him to mandamus to compel payment of his

salary. Moores v. State [Neb.] 93 N. W. 986.

Adequacy of other remedies: The remedy

provided by Pol. Code Cal. § 1699. where

school teachers' salaries are withheld. ap

plies only where such salaries nrc withheld

by the school trustees. and hence is not an

adequate remedy which will prevent the is

sue of mandamus to compel a county super

intendent of schools to draw a requisition

for a teacher's salary. Williams v. Bagnelle.

138 Cal. 699. 72 Pac. 408. “'here an action

at law lies for the recovery of the salary.

this is an adequate remedy. and mandamus

will not issue. People v. Tlindenthal, 77 App.

Div. [N. Y.] 515. Where the relator has been

removed from office, and his claim for back

salary is disputed on the ground that he had

no right to the office, his remedy is by quo

warranto proceedings against his successor.

provided one be appointed before the trial

of the mandamus proceedings. Hartwig v.

Manistee [Mich.] 96 N. W. 1067.

75. Claim of agricultural society arising

under Comp. St. Neh. c. 2. 5 2. State v.

Coufal [Neb.] 95 N. W. 362. holding that the

remedy by action was inadequate.

78. State v. Morris [S. C.] 45 S. E. 178.

77. Order drawn by director and counter

slgned by moderator of district. Leonard v.

State [Neb.] 93 N. W. 988. ,

78. Duty of county commissioners of

Charleston county to audit accounts of the

Charleston sanitary and drainage committee.

State v. Morris [S. C.) 46 S. E. 178. But not

where no appropriation has been made for

the payment of the claim. See Mills’ Ann.

Code Colo. §§ 4447-4449. Board of Trustees

v. Endner [Coio. App.] 70 Pac. 152.

A claim for damages to property by reason

of the closing of a highway, may be enforced

adequately by an action at law and hence

mandamus will not lie to compel the mu

nicipal authorities to audit it. Jones v.

Fonda, 85 App. Div. [N. Y.] 265.

79. The writ of mandamus to enforce the

collection of judgments of the national

courts against municipalities is the legal

substitute for a writ of execution to enforce

iudgments against private parties. and the

rights of their Judgment creditors to their

respective writs are equally inviolable. U.

v. Saunders [C. C. A.] 124 Fed. 124: Kinney

v. Eastern Trust & Banking Co. [C. C. A.)

123 Fed. 297.

80. Notwithstanding the remedy by at

tachment provided by Ball. Ann. Codes & St.

S 5677. Chapin v. Port Angeles, 31 \Vssh.

535, 72 Pac. 117,

81- Notwithstanding that a tax had al

ready been levied and collected. and paid

to the county treasurer, who had applied it

to some other purpose. People v. Board of

Sup’rs, 173 N. Y. 297.

No previous demand upon the ofllccrs is

necessary as a. condition precedent to man
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Election officers may be compelled by mandamus to perform the duties imposed

upon them by law."2 The members of the governing committee or body of a

political party are officers within this rule.“

Duties relating to public c0nlracis.-—-liiandamus does not lie to compel Oiilt'ol‘ri

of municipal or public corporations to perform the ordinary business contracts of

such corporations ;“ but it will lie to enforce compliance with the requirements of

the law in regard to the awarding of public contracts."

Duties relating to taxation.—\‘\"henever it is the duty of public officers to levy

a tax, mandamus lies to compel the levy."

damus to compel the levy, where a statute

makes it their positive duty to make such

levy. or where such a demand would be use

less. U. S. v. Saunders [C. C. A.) 124 Fed.

124.

Construction of statutes: Statutes confer

ring powers and Imposing duties upon mu'

nicipal officers to levy taxes to pay judg

ments against municipalities, supersede stat

utes. and their limitations. conferring less

extensive powers and duties upon such offi

cers to levy taxes to pay municipal bonds,

when the bonds have become merged in a

final judgment. Thenceforth the statutes au

thorl'zinp.r the levy of taxes to pay judgments

become the measure of the ofilcers‘ authority.

id.

82. Duty of oflicer to include in the notice

of election the name of party entitled to be

included therein. People v. Knopf. 198 Ill.

340. Duty of village officers, under Rev. St.

Ill. 0. 24. 5 57. to “examine and canvass" re

turns. they having undertaken to canvass the

hallots instead of the returns. Holt v. Peo

ple. 102 Ill. App. 276. Duty of registrars of

voters to reject illegal votes. the illegality

of the votes being apparent on the face of

the record. see Rev. Laws Mass. 0. 11. § 267.

Flanders v. Roberts. 182 Mass. 524. Duty of

mayor of a town to certify returns of a town

election. Bourgeois v. Falrchild. 81 Miss.

708. Duty of county clerk to place candi

date's name on party ticket instead of name

of another person who was not duly nomi

nated. State v. Weston. 27 Mont. 185. 70 Pac.

519. 1134. Duty of secretary of state to en

ter name of candidate for office duly nomi

nated. Rose v. Bennett IR. 1.] 56 Atl. 185.

Questions considerch On mandamus to

compel the secretary of state to file a certifi

cate of nomination, the court. in passing

upon the respondent's duty in the premises

will not consider whether the present in

cumbent's term expires on a certain day.

such question being disputed and doubtful.

State v. Chatterton [Wyo.] 70 Pac. 466.

The court, in the exercise of its discre

tion will refuse to compel the secretary of

state to file a certificate of nomination, where

it appears that an election as to the office in

question at the time designated would be un

fair and would mislead the voters. Id.

83. Duty to place candidate‘s name on

official ballot before primary election. Young

v. Beckham. 24 Ky. L. R. 2135. 72 S. W. 1092.

Duty of board of canvassers to issue certifi

cate of nomination. Cannon v. Board of

Canvassers. 24 R. I. 473.

The ascertainment of the fact of nomina

tion will not be controlled by mandamus.

id.

8!. Especially where the suit would be,

A taxpayer may, by mandamus, enforce

in effect. a suit against the state.

Mortensen [Neb.] 95 N. W. 831.

85. Under Comp. St. Neb. c. 68, 5 2. re

quiring public work to be let to the “lowest

and best bidder." mandamus lies to compel

the state printing board to let a printing

contract to one who was in fact the lowest

and best bidder. Marsh v. State [Neb.] 96 N.

W. 520. But see State v. Lincoln [Neb.] 94

N. W. 719. wherein it was held that man

damus would not lie to compel a city coun

cil to award a contract to supply the city

waterworks with coal, to one claiming to be

the lowest and best bidder; the reason being

that the determination of who was the low

est and best bidder involved the exercise of

judicial discretion.

“'hcre the contract has already been

awarded to another, mandamus may never

theless issue if the relator be entitled to it

under the law. Marsh v. State [Neb.] 96

N. W. 520.

80. Duty of county commissioners to levy

tax to pay interest on bonds, and duty of

county clerk to keep the proceeds of such

tax as a special fund. see Mills' Ann. St. Colo.

§ 941. Board of Com‘rs v. Sims [0010.] 74‘

Pac. 457; State v. Board of Com'rs [Ind.] 68

N. E. 295; People v. Board of Sup‘rs. 173 N.

Y. 297; U. S. v. Saunders [C. C. A.] 124 Fed.

124.

The tax must be for n lawful purpose:

otherwise mandamus will not issue. It will

not issue to compel the levy of a tax for the

benefit of an adjunct school district which

was not lawfully created. State v. Board

of Com’rs [Neb.] 96 N. W. 6.

When duty to levy become. positive:

Where a resolution of a county board to

levy a tax for a. special purpose is affirmed

by the courts. the duty of the board to make

the levy thereupon becomes positive, and

may be enforced by mandamus. State v.

Board of Com'rs [Ind.] 68 N. E. 295.

No demand is necessary where the duty to

make the levy is plainly imposed by statute.

U. S. v. Saunders [C. C. A.] 124 Fed. 124.

Mandamus is the proper remedy to compel

levy of a tax where an assessment has been

confirmed. Com‘rs of Highways v. Big Four

Drainage Dist. [111.] 69 N. E. 576. Mandm

mus is the proper remedy to review the omis

sion of items by a board of equalization.

Appeal will not lie. People v. Priest, 85 N.

Y. Supp. 481. A judgment confirming a

drainage assessment is sufficient. to authorize

mandamus against a town to compel levy,

the town having had an opportunity to be

heard at the confirmation. Com'rs of High

ways v. Big Four Drainage Dist. [111.] 69 N.

E. 576.

State v.
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his right to examine the books of a. municipal corporation of which he is a. citizen."

It likewise lies to compel the cancellation of an illegal resolution for a levy.“ But

it does not lie to compel the collecting ofiicer to accept, in satisfaction of a tax, an

amount less than that shown by the tax books, though the amount thus shown be

incorrect, and the tax be void.” Whether mandamus will issue in aid of redemp

tion of property sold for taxes depends upon the construction of the various statutes

relating to redemption.no

Duties relating to the issue of certificates and licenses.—Oificers charged with

the duty of issuing certificates and licenses may be compelled by mandamus to per

form such duties.91

Duties relating to czecutions.—Where an officer holding a writ of execution

which it is his duty to execute, refuses to execute it, he may be compelled to do so

by mandamus."

Duties relating to streets and highways.—Mandamus lies to compel municipal

officers to keep the streets and highways in proper condition for ordinary use and

travel.”

Duties arising under municipal ordinances—Mandamus lies to compel the en

forcement of municipal ordinances; but the court, in its discretion, should not

issue the writ for this purpose except in extreme cases.“

Duties relating to conduct of public schools—Mandamus lies to compel public

87. Proposed increase of taxation and ad

ditional expenditure of city funds. is such an

exigency as will authorize the issuance of

mandamus to compel the city officers to al

low a tax-payer to examine the city records.

State v. Williams [Tenn] 75 S. W. 948.

Adequate remedy: Where a board of coun

ty commissioners, pursuant to a decision of

court declaring a. suspended tax valid, made

an order for the collection of such' tax, but

subsequently made another order declaring

the first order void, which last order oper

ated to prevent the auditor from putting the

tax on the duplicate. it was held that man

damus would issue to compel the making of

a. new order. and that the relators would not

be required either to appeal from the second

order, on the assumption that the board had

jurisdiction to make it. or. upon the assump

tion to the contrary, to disregard such second

order and to rely on the first as still ex

isting. State v. Board of Com'rs [Ind.] 68 N.

E. 295.

88. State v. Board oi! Com'rs [Ind.] 68 N.

E. 295.

8». Property assessed in wrong district,

thus causing excessive tax; but the collector

had no power to change the books. Rela

tor's remedy was by resistance against col

lection, or by recovery of property it sold.

State v. Brown. 112 M0. 374.

90. Under Comp. Laws Mich. §§ 8959, 8960,

mandamus will not issue to compel the state

auditor to accept taxes and issue certificate

of redemption as to land bought in by the

state and resold by it, unless the tax be void

or the resale be unauthorized. Kennedy v.

Auditor General [Mich.] 96 N. W. 928. Un

der Code Colo. § 307, a. county treasurer can

not issue a certificate of redemption for less

than the full amount charged against the

property: and hence where land is sold for

taxes thereon and also for taxes on the own

er's personalty, one holding a mortgage on

the land cannot by mandamus compel the

treasurer to accept in redemption that por

tion only of the full amount which was char

geable to the land. Statton v. People [Coio.

App.] 70 Fee. 157.

91. Duty of secretary of state, under Rev.

St. Mo. 1899. § 1299 relating to private bank

ing, to issue certificate showing compliance

with the law. State v. Cook, 174 M0. 100.

Duty of board of county examiners to give

a teacher a certificate showing the result 0!

his grading by such board. Northincton v.

Sublette, 24 Ky. L. R. 835, 69 S. W. 1076.

Licenses to practice medicine may or may

not, under St. Ill. 1887, entitled “Medicine

and Surgery," he issued by the state board of

health. accordingly as such board may or

may not find that the applicant's diploma is

from a. legally chartered medical institution

“in good standing." Ill. State Board of

Health v. People, 102 Ill. App. 614.

“’th relutor has not paid the license feel

required by an ordinance as a condition pre

cedent to the issuance of the license. manda

mus to compel the city clerk to issue the

license will not issue. Eidson v. Flounlack

er, 24 Ky. L. R. 2441, 74 S. W. 198.

Hearing on protelt again-t granting liquor

liccnle may be obtained by mandamus. see

Comp. St. Neb. c. 50, 5 3. Moores v. State

[Neb.] 96 N. W. 225. Mandamus to compel

issuance of certificate to insurance company

denied because it had done no business for

several years. Yates v. People [111.] 69 N. E.

775.

02. State v. Stokes. 99 Mo. App. 236.

98. It is the prima tacie duty of the mayor

and council of a city to keep the streets free

from obstructions. People v. Harris, 203 III.

272.

94. People v. Listmnn. 40 Misc. [N. Y.]

372, denying writ to compel commissioner of

public safety to enforce Sunday laws.
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school authorities to perform their duties relating to appointment, promotion and

grading of teachers ,“5 or their duties relating to the books to be used g“ or to

compel admittance to the school of children entitled to admittance.“7

Federal officers are subject to control by mandamus to the same extent as state

officers, where their duties are purely ministerial, and do not involve the exercise

of judgment or discretion; mandamus lies to compel the performance thereof f“

but not where the duties involve the exercise of judgment or discretion in the per

formance of the act demanded."

Legislative and governmental duties are not subject to control by mandamus ;1

but an executive officer may be compelled by mandamus to perform a purely minis

terial duty.a

(§ 2) 0. Private duties; natural persons; corporations—Rights based on

private contract are not enforceable by mandamus.‘

Corporations may be compelled by mandamus to perform the duties and obli

gations imposed upon them by their charters,‘ or by statute.5 It does not lie to

compel a. street railroad to give transfers, where the law provides a penalty for

such refusal, which is recoverable by the party injured, and is sufficient to cover

the damages sustained.‘ Nor does it he to compel a street railroad company to

comply with an ordinance relating to the location and construction of the road,

where a. specific remedy in equity is provided by statute, which is adequate and

effectual."

under some circumstances, be enforced by mandamus.a

85. See 3 Laws N. Y. 1901. p. 483, o. 466.

Brooklyn Teachers’ Ass’n v. Board 01‘ Edu

cation, 85 App. Div. [N. Y.] 47. distinguish

ing In re Stebbins. 41 App. Div. [N. Y.] 269,

on the ground. among others, that there no

list was required by law to be filed. Duty to

issue certificates of grade. Northington v.

Sublette. 24 Ky. L. R. 835. 69 S. W. 1076.

90. Duty to make record of books adopted

by the board of examiners. American Book

Co. v. McElroy [Ky.] 76 S. W. 850.

97. State v. Penter, 96 Mo. App. 416.

Remedy is by mandamus against the ofllcer

charged with the duty of admitting the pu

pil. and not by injunction against the en

'orcement of illegal requirements. Board of

Public Education v. Felder. 116 Ga. 788.

Relnntatement of pupll: Where a pupil

has been discharged by a competent author

ity, after a full examination into the charge

against him. mandamus will not lie to com

pel his reinstatement. see Act May 8. 1854.

(P. L. 622. Q 23, sul... 6) and Act March 3,

1818 (P. L. 127). Miller v. Clement. 205 Pa.

484.

98. Duty of post master general to admit

matter to mails under the classification of

Act Cong. Mob. 3. _1899 (20 Stat. 856). Payne

v. U. S.. 20 App. D. C. 581.

99. Duty of secretary of interior to ap

prove selection of public lands. see Act Cong.

Mch. 2. 1805. (28 Stat. 876). U. S. v. Hitch

cock. 19 App. D. C. 333, 347: Id.. 190 U. B.

316. 47 Law. Ed. 1074. Duty of Dawes Com

mission to admit an applicant to membership

of an Indian nation. Glenn-Tucker v. Clay

ton [Ind. T.] 70 S. W. 8. Allowance of fees

by commissioner of pensions. U. S. v. Hitch

cock. 19 ADD. D. C. 237, 503.

1. U. S. v. Hay, 20 App. D. C. 576. State

hoard of canvassers of elections of represen

tatives to General Assembly, act in a. po

The right of a stockholder to inspect the books of his corporation may,

So also may a stockholder’s

litical and governmental capacity in making

their canvass. Orman v. People [0010. App.]

71 Fee. 430. Discharge under order of court

martial during active service not reviewable

on mandamus to compel secretary of war to

muster out relator. U. S. v. Root. 18 App.

D. C. 239.

2. Duty of governor. under St. Ky. § 3758.

to issue commission to a. duly appointed

Judge of city police court. Traynor v. Beck

ham [Ky.] 74 S. W. 1105.

3. Mandamus does not lie to compel re

instatement of a private individual as a. mem

ber of an unincorporated association. Code

Civ. Proc. N. Y. § 1919, allowing actions

against such associations is not applicable to

mandamus. Weidenteld v. Keppier. 84 App.

Div. [N. Y.] 235. ‘

4. Loraine v. Pillsbury R. Co., 205 Pa.

132. Mandamus is the proper remedy to

compel a gas company to furnish gas. John

son v. Atlantic City Gas 8: Water C0. [N. .1'.

rdq.] 56 Atl. 560.

5. It lies only when by statute a specific

legal duty is imposed. and there is a clear

breach of that duty. People v. Brooklyn

Heisrhts R. Co., 172 N. Y. 90.

Abuse of discretion vented In the directors

of a railroad company by Laws N. Y. 1890.

c. 565.§101.'relatlve to the running- of trains.

accommodations. etc., can not be remedied by

mandamus. Application must be made to

the board of railroad commissioners created

by Laws 1832, o. 853: and then mandamus

lies to enforce the decision of such board.

People v. Brooklyn Heights R. Co.. 172 N.

Y. 90.

0. People v. Interurban St.

App. Div. [N. Y.] 407.

7. Selectmen of Gardner v. Templeton St.

R, [Mass.] 68 N. E. 340.

8. The remedy should not be allowed ex

R. Co.. 85
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right to inspect the by-laws of his corporation be enforced by mandamus.“ Man

damus lies to compel a telephone company to give a subscriber access through its

exchange to other subscribers to the system, where such subscriber is legally en

titled to such access." It likewise lies to compel an insurance company to pay a

judgment for a loss.11

§ 3. Jurisdiction.——Undcr statutory or constitutional provisions giving the

highest court of a state general supervisory control over the inferior courts and tri

bunals, such court has original jurisdiction of mandamus proceedings to enforce its

power of supervisory control.“

The venue of mandamus proceedings is usually determined by the rules or

statutes applicable to actions in general.“

§ 4. Procedure in general; contents of alternative writ—The usual pro

cedure on mandamus is the filing of a petition or other form of application, upon

which an alternative writ is issued, followed by a motion to quash, which raises

the questions arising on the face of the alternative writ.“ A summons is improper

and inefiectual. The sole method of bringing respondent into court is by the is

suance and service of the statutory alternative writ.“ But the parties may waive

the usual procedure, and have the questions arising on the face of the petition

determined on demurrer to the petition, without the issuance of the alternative

writ." The alternative writ is both a process and a pleading. It is the thing to be

cept in an emergency; and it should be limit

ed by some regard for the interests of the

corporation and its other stockholders. in

re Colu'ell, 76 App. Div. [N. Y.] 615. The

stockholder must first make a demand for an

inspection; and the inspection must be

necessary to enable him to protect his rights

as a. stockholder. In re Latimer, 76 App.

Div. [N. Y.] 522. 12 N. Y. Ann. Gas. 9.

9. This right rests upon stronger grounds

than the right to inspect the corporate

hooks: and where it does not appear that the

privilege will be abused. or that the relator

is moved by any ulterior motive prejudicial

to the corporation, mandamus will issue. In

re Coats. 75 App. Div. [N. Y.] 567.

10. Mnhan v. Michigan Tel. Co. [Mich.] 93

N. W. 629.

11. But not unless it appears that the

money sought to be applied to relator's

r-inim is applicable thereto under the com

pany's charter. Michener v. Carroll. 135 Ala.

409.

12. State v. Graves [Neb.] 92 N. W. 144.

See Const. Amend. 1884, § 8 (1 Rev. St. Mo.

1899. p. 94). State v. Smith. 172 Mo. 446.

On motion to quash, the Jurisdiction of the

supreme court is not subject to question,

since Sup. Ct. Rule No. 2, § 2 (57 Pac. v)

requires the supreme court to determine for

itself the question of the necessity of the is

suance oi the writ from the supreme court

instead 0! from the district court. Quere as

to what would be the effect of traverse of

the application, of pleading new matter in

avoidance. State v. Ledwidge, 27 Merit. 197.

70 Pac. 611. '

The Supreme Court of Texan has no juris

diction to grant mandamus where the mat

ter involves the decision of disputed facts.

Wooten v. Regan, 96 Tex. 434.

18. Under a statute (Act Pa. 1893) pro

viding that the courts of common pleas of

any county shall have jurisdiction as to “all

corporations being and having their chieir

place of business within such county." where

a railroad company has its road exclusively

in one county, and its operating officers live

in such county, while its chief oiiice is in an

other county. mandamus against such com

pany lies in either county. Loraine v. Pitts

burg R. Co.. 206 Pa. 132.

14. Petition. State v. Cook. 171 Mo. 348.

See. also, i 6. Alternative \Vrit or peremptory

writ in the first instance.

Notice of the nppllcnilon is required under

La. Sup. Ct. Rule No. 12, 5 2 (21 So. xi).

State v. Couvilion. 109 La. 207.

A rule to show cause why an alternative

writ shall not issue as prayed in the petition,

may or may not be allowed. as the court in

its discretion may determine, Code D. C. §

1274 providing that upon the filing of the

petition the court "may" lay a rule. etc.. and

the word "may" being permissive and not

mandatory. U. S. v. Bay. 20 App. D. C. 576.

15. Burns Rev. St. Ind. 1901. § 1184; Rev.

St. 1881, § 1170; Horner‘s Rev. St. Ill. 1901, §

1170. Hart v. State [Ind.] 67 N. E. 996;

Board of Com’rs of Miami County v. Mow

bray, 160 Ind. 10.

The alternative writ In not a summons

within Burns' Rev. St. Ind. 1901. § 662, pro

viding that where all the defendants appear

to an action, the summons is thereby carried

out of the record. Such writ is, after it has

been issued, in the nature of a complaint,

and the petition and the writ must be con

sidered together as setting out. the cause or

action and both may be demurred to col

lectively. or each may singly. and a de

murrer to one reaches the other also. Hart

v. State [Ind.] 67 N. E. 996.

16. State v. Cook. 171 Mo. 348. Full ap

pearance is a. waiver. Board of Com'rs 01‘

Miami County v. Mowbray. 160 Ind. 10.

Appearance and answer in obedience to a

special rule of court. after a special appear

ance and objection on account of failure to

issue an alternative writ, a. summons having

been issued instead. such objection having

been overruled and the ruling duly excepted
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answered by the respondent, and it should therefore, by way of premises and in—

ducement to its mandate, set out the facts clearly upon which the relator bases

his rights, so as to show both the respondent’s duty and the relator’s right to

have such duty performed." The complaint, petition or affidavit on which the

alternative writ is issued may be looked to in aid thereof.18 The mandate of the

alternative writ should be in the alternative, commanding the respondent to do

the thing prayed for, or else to appear and show cause why a peremptory writ

should not issue commanding him to do that thing." Since the writ of man

damus is a discretionary writ, affidavits filed in support of and against the is

suance thereof should not be scrutinized too closely, but should be examined with

the view of reaching the real question in issue.”

§ 5. Parties. A. Parties plaintiff. 1n generaZ.——Anyone capable of main

taining an action, and who has any peculiar interest in the performance of a duty

imposed by law, has a standing to maintain mandamus to compel the performance

of such duty; but where no private individual is peculiarly interested, the attorney

general is the proper party to apply for the writ.21

Mandamus against municipal officers to compel them to perform duties which

they owe to the citizens at large of such municipality may be maintained by any

one of such citizens, though he have no interest in the performance of such duties

separate and distinct from the interest of his fellow citizens." Taxpayers of a

county likewise have a standing to maintain mandamus to compel county officers to

perform duties which affect such taxpayers as citizens of the county,28 or of the tax

paying district to which they belong.“

Mandamus against corporations to compel them to perform the obligations im

posed upon them by their charters cannot be maintained by a private individual.

(0. is not a waiver of the issuance of the al- Chapin v. Port Angeles. 31 Wash. 535. 72

ternative writ. Hart v. State [Ind.] 67 N. E. Fee. 117.

996. 19- A Writ merely following the prayer nl

Filing a demurrer to the petition. and. the petition, and commanding respondent to

alter the overruling thereof. filing an anwer appear and. show cause. without giving him

to the merits. after a motion to quash a the alternative privilege of performing the

summons which has improperly been issued act demanded, is fatally detective. Long

instead of an alternative writ. is not a. waiv- shore v. State. 137 Ala. 636.

er of the issuance of the alternative writ. 20- People v. Moore, 78 App. Div. [N. Y.]

Board of Com'rs of Miami County v. Mow- 28.

bray, 160 Ind. 10. 21- Act Pa. June 8, 1893 (P. L. 345) did

17. Longshore v. State. 137 Ala. 636. not change this rule. Loraine v. Pittsburg.

Writ. for warrant on city current tunds in J.. E. & E. R. Co.. 205 Pa. 132.

payment of judgment must show nature of Mundnnuu to compel treasurer of Ne

obiigation on which the Judgment is found- braska school district to pay properly drawn

ed. Chapin v. Port Angeles. 31 Wash. 535. orden, lies at the instance of the county su

'72 Fee. 117. Writ to compel school to issue perlntendent [see Comp. St. Neb. c. 79. § 11.

order in payment of judgment "for breach of subd. 3]. Leonard v. State [Neb.] 93 N. W.

contract" for a certain sum is too indefinite 988.

to show any duty on the part of the re- Where mandamul in applied for by an at

spondents [See Rev. St. Mo. 1889. §§ 9789. tomcy in fact, the amdavit and petition

9790]. State v. District School Board. 97 should show such attorney‘s authority in the

Mo. App. 613. The writ must state generally premises. In re Latimer. 75 App. Div. [N.

the cause of action [see 2 Ballinger's Ann. Y.] 522. 12 N. Y. Ann. Cas. 9.

Codes & St. Wash. § 5757]. Chapln v. Port 22. People v. Listman. 40 Misc. [N. Y.]

Angeles. 31 Wash. 535. 72 Pac. 117. 372', People v. Harris, 203 Ill. 272. See. also.

\Vrlt to enforce judgment against city People v. Interurban St. R. Co.. 85 App. Div.

held sufficient. Hartman v. Brunswick [Mo. [N. Y.] 407. But see People v. Stewart. 77

App.] 73 S. W. 726. App. Div. [N. Y.] 181. Appointment of super

A Inoflon to quell: is proper where the al- intendent 0t incumbrances. People v. Swan

ternative writ is fatally defective. Long- strom, 79 App. Div. [N. Y.] 94.

shore v. State. 137 Ala. 636. 23. Maintenance and repair of county

18. Longshore v. State. 137 Ala. 636; Hart bridges. roads. etc. Bacon v. Board of Chos

v. State [Md.] 67 N. E. 996. en Freeholders [N. J. Law] 54 At]. 234; State

An nflldnvlt In lupport of a former writ v. Menzie [5. D.] 97 N. W. 745.

which was quashed. cannot be looked to in 24. Levy and collection of tax. State v.

support of a new writ thereaflm' issued. Board of Com'rs [Ind.] 68 N. E. 295.
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unless he be peculiarly interested in the performance of such duties." Mandamus

by the state lies to compel a bridge company operating a bridge between two cities

to perform its duties to the public 3“ but the state has no interest in the distribu

tion of property between a city and a school district to which part of the city’s

territory has been added."

(§ 5) B. Parties defendant—The proper party defendant or respondent in

mandamus proceedings is the party whose duty it is to perform the act demanded $8

and where more than one party whose interests will be materially afiected by the

issuance of the writ, all should be joined as respondents.” Parties interested but

not joined are sometimes allowed to intervene and defend.“0

§ 6. Petition—The allegations of a petition or application for mandamus

will be construed most strongly against the relator,u and nothing essential to the

right to the relief demanded will be taken by intendment.‘2 The petition must

therefore set forth every fact necessary to show that it is the duty of the respondent

25. Especially where provision is made

by statute for the enforcement of such obli

gations by public officers. Street railway

transfers [see Laws N. Y. 1890, p. 129, c. 565,

§ 157]. People v. Interurban St. R. Co., 85

App. Div. [N. Y.] 407. Failure to furnish,

equip and operate railroad. Only attorney

general may maintain mandamus. Loraine

v. Pittsburg R. Co.. 205 Pa. 132.

Suiflclcncy of interest: A private indi

vidual who has opened a coal mine on the

line 0! a. railroad. has a. standing to maintain

mandamus to compel the railroad company to

carry his coal, where such company has re

fused to carry it solely because he would

not sell coal to another company at much be

low what it was really worth. Loraine v.

Pittsburg R. Co., 205 Pa. 132.

20. State v. Bangor [Me.] 56 Atl. 589.

27. State v. Wright [Ken] 73 Pac. 50.

28. A judge who has made a void order

forbidding the filing of a. motion is not the

proper respondent in mandamus to compel

the filing of such motion. The clerk. whose

duty it is to file the motion, notwithstanding

the void order, is the proper party. Kruegei

v. Nash [Tex. Civ. App.] 70 S. W. 983.

On mandamus to obtain inspection of mu

nicipnl records the proper party respondent

is the custodian of such records. Mayor of

city held the custodian of city records [see

Watkins' Dig. 1902. pp. 19, 20, § 6; p. 22. §§ 1

2, p. 107, art. 5]. State v. Williams [Tenn]

75 S. W. 948.

29. In mandamus to compel reinstatement

in office which has been abolished. appointees

to new office created in lieu of the one

abolished are not necessary parties; but in

mandamus to compel transfer to another

niiice. the incumbents of such office are

necessary parties. Jones v. Wilcox, 80 App.

Div. [N. Y.] 167. But where an inferior

officer has no authority to do the act de

manded without the authority oi‘ his su

periors. he is not a. proper respondent in

mandamus to compel the act, where he has

not received authority to do it. Minchener

v. Carroll, 135 Ala. 409. In mandamus to

compel superintendent of building to en

force Building Code, § 105, all the owners

of buildings which would be affected by

such enforcement are necessary parties re_

spondent. People v. Stewart, 77 App. Div.

[N. Y.] 181.

In mandamus. to compel a city to ply n

Judgment, the city taxpayers are not neces

sary parties defendant. Mandamus in such

case is a mere substitute for execution, and

the tax payers cannot intervene and reopen

the questions litigated in the action which

resulted in the judgment. Kinney v. East

ern Trust & Banking Co. [0. C. A.] 128 Fed.

297.

In mandamus again“ an inferior city ofli

vet to compel him to perform an act as to

which he is under the control of his superior,

it seems that the superior is a necessary

party respondent. Donahue v. State [Neb.]

96 N. W. 1038.

Eifect of dismissal of principal defendant:

The relator applied to the commissioner of

pensions for an attorney's fee in a pension

case, and appealed from the commissioner's

decision to the secretary of the interior, who

affirmed the decision of the commissioner,

and the reiator then sought to obtain man

damus against both the commissioner and

the secretary. The writ was granted as to

the commissioner, but refused as to the sec

retary in which decision the relator ae

quiesced. It was held that the effect was to

abate the action entirely, since the commis

sioner could not be compelled to override or

reverse the decision of the secretary. Evans

v. U. S., 19 App. D. C. 202.

30. Under Starr dz 0., Ann. St. 1896, p.

2682, c. 87. par. 7, l 7, any person having a

special interest in the subject matter of the“

proceedings, may intervene and plead the

same as though he had been an original de

fendant. People v. Blocki, 203 111. 363.

In mnndnmun to compel payment of n judg

ment against a city, the taxpayers cannot in

tervene and reopen the questions litigated

in the action which resulted in the judg

ment though they were not parties to such

action; since the mandamus proceeding is

not a new action against the taxpayers, but

is a mere substitute for an execution. Kin

ney v. Eastern Trust & Banking Co. [C. C.

A.] 123 Fed. 297..

81. Scanlan v. Schwab, 108 Ill. App. 93.

Pleadings in mandamus are under the Code

to be construed in the same manner as

other pleadings. Finley v. Territory [Okl.]

73 Pac. 273.

82. State v. Weston [Neb.] 93 N. W. 182.
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to perform the act demanded by the relator, and that relator has a. clear right to

demand such performance." The facts must be set out with sufficient clearness to

be either admitted or traversed by the respondent.“ If the relator relies on a stat—

ute, he must show what statute,“ and must allege all the facts necessary to bring

him within the operation of the statute." Likewise, if he rely on a municipal or—

dinance, he must allege the ordinance ;" or if he rely on a resolution of a. city

council, he must show that the resolution was properly passed.“ Where anything

is required by the statute on which the relator relies as a condition precedent to the

respondent’s duty to perform the act demanded, facts showing performance of such

condition must be alleged.“

83. Moores v. State [Neb.] 93 N. W. 986.

Petition to compel mayor to sign interest

bearing warrant must show that the ordi

nance providing for the issue of the war

rant was properly passed. and that there is

no money in the treasury to pay the war

rant, there being a. statute (Act Gen. Assem.

July 1, 1901) providing that city warrants

shall not bear interest where there is money

in treasury to pay them. Scanlan v. Schwab,

103 Ill. App. 93. Petition to compel land of

fice commissioner to recognize as valid 8.

sale of school lands under Act Tex. Feb. 23,

1900, p. 32, c. 11, § 6, providing for sales

'"out of a tract containing 2560 acres or less

must show that the sale was out of such a

tract. Moore v. Regan, 96 Tex. 376. Peti

tion to compel payment of official salary

must show that relator tool: the oath of

office, and that the amount claimed by the

relator was due when he demanded it. Peo

ple v. Perrin, 103 Ill. App. 410.

On qundnmlnl to obtain inspection of cor

pol'ule books, the petition alleged that rela

tor had no knowledge of the condition of

the affairs of the corporation (of which she

was a stockholder), or the names of its

other stockholders, and that it was neces

sary for her to examine the books of the

corporation in order to ascertain the names

and residences of such stockholders so that

she might confer with them as to the man

agement of the corporation's affairs. It

was held that the petition was insufficient,

in that it showed no demand for inspection,

and showed no necessity for the inspection,

certainly no necessity for inspection of all

the books. In re Latlmer, 75 App. Div. [N.

Y.] 522. 12 N. Y. Ann. Gas. 9.

An averment ot a custom on the part of a

county Judge to audit a clerk's claim for

salary on a certain day each month, is not

a sufficient averment of such Judge's duty to

audit on such day or at any other time.

People v. Perrin, 103 Ill. App. 410. If the

petition state the substance of a. case, an

alternative writ may be issued [see Act Pa.

June 8, 1893, § 2 (P. L. 346)]. Miller v.

Clement, 205 Pa. 484.

Demon-er: A petition which fails to aver

any fact essential to the respondent's duty

or the relator‘s right. is subject to a de

murrer as being defective in substance.

State v. Weston [Neb.] 93 N. W. 182. Peti

tion held to show that county commission

ers were sued in their ofiicial capacity.

State v. Byrne, 32 Vi'ash. 264, 73 Pac. 394.

Petition to compel canvass of votes must

show legallntcrest of relator in the result.

State v. Chatterton [Wyo.] 1'! Pac. 961. A

Curr. Law. Vol. 2—60.

Allegations as to the time when a material fact 0c

petition to compel the state canvassing

board to canvass votes must show that ab

stracts oi‘ the votes have been returned by

the county clerk. 1d. A petition showing

that a. tax levy was required to be made at

a forthcoming session, about one week dis

tant, sufficiently shows an emergency. State

v. Byrne, 32 Wash. 264, 73 Pac. 394.

34. People v. Perrin, 103 Ill. App. 410. '

85. If there be another statute which con

trols the subject matter of the petition, the

court will take judicial notice of such stat

ute, and deny the writ. Com. v. McClure.

204 Pa. 196.

88. Burns' Rev. St. Ind. 1901, 5 5958; Hor

ner’s Rev. St. Ind. 1901, providing that only

unmarried persons between the ages of six

and twenty-one, shall have the benefit of

the common schools. Weir v. State [Ind.]

68 N. E. 1023. Hurd’s Rev. St. Ill. 1901, § 12,

forbids discharge of classified officers except

for cause. Sections 3, 11, exclude certain

officers from classified service. Petition to

reinstate relator in oflice on ground of

wrongful discharge under section 12, must

show that he does not come within section

11. Stott v. Chicago, 205 111. 281.

87. At least in a state court, which will

not take Judicial notice of municipal ordi

nances. Quaere as to municipal courts.

Stott v. Chicago, 205 Ill. 281.

38. Scanlan v. Schwab, 103 Ill. App. 98.

39. Petition to compel state auditor to

register and certify county refunding bonds,

must show that relator has furnished re

spondent with data sufl‘icient to enable him

to pass on the validity of the bonds. State

v. Weston [Neb.] 93 N. W. 182. Petition

to compel town trustees to pay a bill, must

allege a previous appropriation, where the

town’s liability on contract is dependent on

such an appropriation [see Mills' Ann. Code,

§§ 4447-4449]. Board of Trustees of Mont

rose v. Endner [Colo. App.] 70 Pac. 152.

On mandamus to compel construction of

railroad crooning over a highway, an alle

gation that “due and legal notice of the hi

ing and pendency of said petition (to con

struct the highway over the respondent

company's right of wail). and application for

the location and establishment of said high

way, and of the time and place set for hear

ing the same, was duly given." was held, in

Baltimore, etc.. R. Co. v. State. 169 Ind. 510,

to be sufl‘lclent, though it did not appear

which method of notice prescribed by Burn‘s

Rev. St. 1901, § 6742, was followed, it ap

pearing, however. from the facts in the

case that the highway was ordered by the

county board to be constructed, and such
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curred must be clear and specific, and must exclude the possibility of the occur

rence of such fact at a time which would defeat the relator’s right.“ Where a prior

demand is required, such demand must be alleged.“ Uncertainty as to the name

of the relator, or as to the person for whose benefit the writ is sought, is fatal.‘2

Mere surplusage, however, in describing the relator, may be rejected, and will not

render the petition insuflicient.‘8 Facts, not legal conclusions, must be alleged.“

Matters of defense need not be negatived in the petition.“

Joinder of actions—Two distinct demands by two separate persons cannot be

joined in the same petition.“

The sufl‘iciency of the verification of the petition depends upon_the statute re

lating to such matter."

§ 7. Alternative writ or peremptory writ in the first instance; service and

return by serving o/ficers.“-The usual practice is for an alternative writ to be is

sued in the first instance ;" but where the rights and duties involved all depend

upon questions of law, and it appears that the relator is entitled to have the per

formance of the act demanded, a peremptory writ may be issued in the first in

stance."0 Where, however, the rights and duties of the parties are in issue, and

depend upon disputed facts, a peremptory writ will not be issued in the first in

stance.“

§ 8. Answer or return, and subsequent pleadings—The answer should set out

board being presumed to have found that

the proper notice was given.

40. Allegation that certificate of nomina

tion was presented “on the day 0!

September" held insufi‘lcient to show the

duty of the secretary of state to file such

certificate, the law requiring certificates to

he filed forty days before the election, and

the date of the election in question being

Nov. 2. State v. Chatterton [WyoJ 70 Pac.

466.

41. State v. Holmes [Neb.] 97 N. W. 243.

Mandamus to obtain inspection of corporate

books. In re Latimer, 76 App. Div. [N. Y.]

522. 12 N. Y. Ann. Gas. 9.

42. Petition to compel political party

committee to admit a person to member

ship therein, failed to give name of such

person. People v. Democratic General Com

mittee, 175 N. Y. 415.

43. There were two corporations in the

township of W., one called the “civil town

ship." and the other the “school township."

The petition by the township of W. de

scribed relator as “the civil township” of

W. Held that the word civil was mere sur

plusage. Baltimore, etc.. R. Co. v. State,

159 Ind. 510.

44. Allegation of passing civil service ex

amination and appointment to ofl’ice. not a.

sufficient allegation of classification pur

suant to Hurd‘s Rev. St. 111. 1901, § 3, so as

to take relator out of the exceptions pro

vided by section 11, depriving certain offi

cers of the benefit of section 12, forbidding

discharge without cause. Stott v. Chicago,

205 Ill. 281. Allegatlon that relator was en

titled to attend a certain school, not suffi

cient under Burn‘s Rev. St. Ind. 1901, §

6958, restricting the privileges of the com

mon schools to unmarried persons between

six and twenty-one. Weir v. State find] 68

N. E. 1023. An averment that a claim was

rejected "without right and against law" is

a mere conclusion. San Luis Obispo County

v. Gage. 189 Cal. 398, 73 Fee. 174. Allega

tions that relator is entitled to examine the

books of a corporation of which he is a

stockholder, because such examination is

necessary to protect his rights, and general

allegations that some of the transactions of

the corporation are of doubtful legality, are

mere conclusions, and hence insufficient. In

re ColwellI 76 App. Div. [N. Y.] 615.

45. Facts which limit the general duty

of respondent imposed by law. are matters

of defense. U. S. v. Saunders [C. C. A.] 124

Fed. 124. Petition to compel reinstatement

as member of a city department need not

show that a proviso limitation on expense

of the department was not exceeded in re

lator's appointment. People v. Scannell, 172

N. Y. 3.

46. Claims by two witnesses for fees in

the same case. Oblsan v. Durfrey [Miss]

33 So. 973.

47. Under Burns' Rev. St. Ind. 1901, §

1183, anyone competent to make an affidavit

may verify the petition. Baltimore. etc.. R.

Co. v. State, 159 Ind. 510.

48. Alternative writ to county commis

sioners to compel action on a petition held

to sufiiciently state the duty required. State

v. Menzie [S_. D.] 97 N. W. 745.

49. See supra. § 3.

50. Code Civ. Proc. N. Y. i 2070. People v.

Lindenthal. 79 App. Div. [N. Y.] 43; People

v. Unger, 85 App. Div. [N. Y.] 249. Act Pa.

June 8, 1893 (P. L. 345). Miller v. Clement,

205 Pa. 484.

51. People v. Democratic General Com

mittee, 82 App. Div. [N. Y.] 173; Jones v.

Wilcox, 80 App. Div. [N. Y.) 167; People v.

Wells, 78 App. Div. [N. T.] 373'. People v.

Moore. 78 App. Div. [N. Y.) 28.

An alternative writ may issue on prayer

for peremptory writ, where the'peremptory

writ cannot issue on account of the facts

having been put in issue. Jones v. Vi'ilcox.

80 App. Div. [N. Y.] 167.
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all the facts upon which the respondent intends to rely ;“ but it will be sufficient if

it state matter in bar to the action,“ or if the facts relied on as a bar are ‘fairly

inferable from the facts.“ Affidavits filed with the answer cannot be considered,

on demurrer, in order to supply defects in the answer.“ Equitable defenses are

not available as against a plain legal right to have the performance of the act dc

manded.“ On mandamus to compel a court clerk to comply with an order made

by the judge of such court, he cannot set up want of jurisdiction or power on the

part of the judge to make such order." Nor can the decision or action of a board

or person vested with judicial or discretionary powers in the premises be attacked

on mandamus to enforce a right based on such decision ;" but the decision of an

officer not vested with judicial or discretionary powers in the premises is not con

clusive, and may be attacked on mandamus to enforce a right based thereon.” It

seems that an answer admitting that the respondent is about to do the thing de

nianded will require a dismissal of the proceedings.°o Where the answer is sufi.

cient, and its averments are not put in issue by a proper reply, the averments will

be taken as true, and the writ peremptory will be denied.“1 The averments of the

answer will likewise be taken as true, where conflicting affidavits are filed in sup

port of and against the issuance pot a peremptory writ, and the relator insists upon

a peremptory writ,“ but they will not be taken as true when, upon an application

for a peremptory writ, the court refuses to issue the writ in the peremptory form,

and orders an alternative writ to issue to raise and try the issues of fact."

Where the respondent demurs to the alternative .writ, the question whether the

relator is entitled to some form of relief is not, as in an ordinary action, raised;

but the sole question is whether the relator is entitled to the specific relief prayed

for in the petition and commanded in the alternative writ.“ The petition and

the alternative writ may be demurred to jointly or separately; and in the latter

case, the demurrer to the one will reach the other, while the averments of the one

will aid the other."

52. U. S. v. Hitchcock, 19 App. D. C. 833.

58. Argumentativeness no objection. State

v. Perry. 159 Ind. 508.

54. Compliance with Civil Service Act. 5

10 (1 Starr & C. Ann. St. 1896 [2 Ed.] c. 24, §

328) as to discharge 0! probationer. Fish

V. McGann, 205 111. 179. An answer to a

petition alleging unlawful removal from

service, which justifies suspension but does

not deny removal is insufficient. People v.

Wells, 89 App. Div. [N. Y.] 89.

Note. The return must clearly and cer

tainly, without trivolity or evasion. set forth

the facts. Com. v. Pittsburgh, 34 Pa. St.

522. They must be specific and direct, not

argumentative or inferential. Com. v. Alle

gheny Co., 37 Pa. St. 2‘17.

55. But they may be considered in order

to determine whether the respondent should

have time to file an amended or supplemental

answer. State v. Wedge [Nev.] 72 Pac. 817.

56. Davis v. Miller Signal Co., 105 Ill.

App. 657.

57. Order to transmit papers on change

of venue. State v. Chapman, 6'! Ohio St. 1.

58. Mandamus to compel issuance of war

rant for claim allowed against town by a

duly authorized body. People v. Clarke, 174

N. Y. 259. Title to office to which relator

has been duly appointed not open to attack

on mandamus to enforce right to such emce.

People v. Ogden. 41 Misc. [N. Y.] 246.

Where an order for I tax levy hm: been

judlclnlly affirmed the validity of such or

der can not be attacked on mandamus to

compel the levy. the only question left open

being the form of the order for the enforce

ment of the levy. State v. Board of Com‘rs

[Ind.] 68 N. E. 295.

59. Allowance of claim by county com

missioners attacked on mandamus to com

pel county auditor to issue warrant. State

v. Perry, 159 Ind. 508.

00. State v. Sunset Tel.

\‘Vash. 676, 71 Pac. 198.

61. Longshore v. State. 137 Ala. 636;

Thornton v. Board of Sup'rs [Mlch.] 91 N.

3V. 840; State v. Williams [Tenn.] 76 S. W.

48.

62. In re Perry, 84 N. Y. Supp. 406.

88. People v. Board of Police Com'rs, 79

App. Div. [N. Y.] 82.

64. State v. Indianapolis Union R. Co..

160 Ind. 45.

In the District of Columbia, the return

cannot be by way of demurrer to the peti

tion upon which the rule to show cause is

issued. and a demurrer has no proper place

in the proceedings until the return to the

rule to show cause comes in. Code D. C. M

1273-1282. U. S. v. Hitchcock. 19 App. D. C.

333.

05. Hart v. State [Ind-1 67 N. E. 996.

& Tel. Co., 80



788 MANDAMUS § 9A. 2 Cur. Law.

The petition may plead to or traverse the allegations of the answer or return,

or he may demur ;°° but a demurrer is not necessary.‘" On demurrer to the answer,

affidavits filed therewith cannot be considered, except to determine whether the re

spondent should be allowed to file an amended or supplemental answer.“

§ 9. Trial, hearing and judgment. A. Trial and hearing—Mandamus pro

ceedings should be tried as soon as possible.“ Where it appears that the respondent

has failed to perform a duty, the performance of which is essential to the determi

nation of the final issue in the cause, the court should not undertake to perform

such duty, but should order the respondent to perform it.10 Questions affecting

one who is not a party to the proceedings will not be considered.“ Any question

properly involved may be considered, though. it be not argued on the trial ;” but

a party who has invoked a statute in his own behalf will not be allowed to ques

tion its constitutionality." _

The burden of proof is on the relator to show a clear right on his own part

and a positive duty on the part of the defendant ;'“ but as to facts which limit the

respondent’s general liability under the land, the burden of proof is on him."

Jury questions—When the evidence presents an actual issue of fact, such issue

is for the jury, and a verdict should not be directed.m The question of damages

is likewise for the jury."

The findings should follow the pleadings, and the findings of a referee in favor

of the respondent should follow the return."

Abatement and dismissal.-—Mandamus proceedings against an incumbent of

an ofi‘ice constituting a regular department of a municipal corporation, in the

matter of appointment to or removal of an officer from office, do not abate upon

the death of the respondent pending action." Whenever it appears pending trial

that the emergency which inspired the demand for the writ has ceased to exist,

the cause should be dismissed.” In West Virginia, the relator still has his com

88. U. S. v. Hitchcock, 19 App. D. C. 833.

No replication is necessary to new matter

in an answer. State v. Kineval [Neb.] 97 N.

W. 798.

Note. The relator's right to institute

mandamus may be questioned by demurrer.

Farris v. Jones, 112 Ind. 498.

67. The court will, without demurrer, de

termine the sufficiency of the answer. Long

shore v. State, 137 Ala. 636.

88. State v. Wedge [Nev.] 72 Pac. 817.

01). But where the only issue is as to

relator's damages. there is no necessity for

any greater haste than in an ordinary action.

Hollister v. Donahoo [8. D.] 92 N. W. 12.

70. On mandamus to compel recount of

ballots, as provided by Laws N. Y. 1896, o.

909, p. 966. § 114, it appeared that respond

ents had not complied with c. 909, p. 963, §

111. relating to the marking, endorsement

and disposition of the ballots in question.

and the court undertook to decide the cause

without compliance by respondents with

such section. This was held erroneous pro

cedure. in re Perry, 84 N. Y. Supp. 406.

71. Mandamus to compel auditor general

to allow relator to redeem land purchased

by state (or taxes. and resold by the state.

Purchaser from state was not a party. and

hence his duty to allow redemption held not

open to consideration. Kennedy v. Auditor

General [Mlch.] 96 N. W. 928.

72. Parties cannot, by waiver or other.

wise, enlarge the operation of the remedy

of mandamus.

W. 243.

73. State v. Morris [8. C.] 45 S. E. 178.

74. State v. District Court Department No.

1 [Mont.] 74 Pac. 498.

12745. U. 5. v. Saunders [0. C. A.] 124 Fed.

1816. People v. Dick, 84 App. Div. [N. Y.]

State v. Holmes [Neb.] 97 N.

77. Comp. Laws, 8. D. H 5522. 5527. Hol

lister v. Donahoe [8. D.] 92 N. W. 12.

Allowance ol lnterelt on damages may be

left to the jury, under Comp. Laws, S. D. g

4578, damages allowed on mandamus not

liming an obligation arising out of contract.

d.

The measure 0! damagel on mandamus to

compel an officer to execute a deed. is the

value of the use 0! the property for the

period during which the relator was de

prived oi! the use thereof. Id.

78. But a. mere verbal variance in

findings of a. referee is not fatal, it the

findings follow the return in substance.

People v. Department of Health, 86 App. Div,

[N. Y.] 521.

the

79. People v. Lnntry, 40 Misc. [N. Y.] 428.

80. U. S. v. Norfolk R. CO. [C. C. A] 118

Fed. 554. See. also, State v. Sunset Tel. 8:

Tel. Co., 30 Wash. 676, 71 Pnc. 198. wherein

the defendant answered that it. was about

to do the thing demanded. and it was held

that it any order at all were proper it would

be an order of dismissal.
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men law right to dismiss his suit, without prejudice, at any time before trial, where

the respondent has not asked for aflirmative relief.81

A motion for a new trial may be made in New York without the making of

a case."2

(§ 9) B. Judgment. Scope of relief.—The judgment may in some cases go

beyond the prayer for relief, and grant full relief in the premises.83 Likewise,

where an alternative writ is issued upon an application for a peremptory writ, the

relief that may be granted will not be confined to that asked for in the alterna

tive writ, where such writ was issued solely for the purpose of trying issues of

fact."

Form—Where the issues raised by an alternative and the return thereto are

tried by a judge, a jury having been waived, they must be decided by making and

tiling findings, or by a short decision.“ The judgment should order the respond

cut to do the thing demanded, where it appears that it is his duty to do it.“3 An

order of discontinuance, made on the application of the relator before the merits

have been considered, on the ground that the relator has mistaken his remedy,

should not state that the dismissal is “without prejudice to the right of the relator

to sue?" ‘

Conclusiveness.—The judgment on mandamus is usually conclusive as to all

questions which were or which might have been litigated upon the trial.58 It is

likewise conclusive upon all whose interests were properly before the court for ad

judicationf“ but where the respondent, as public officer, requests in his answer

that he be required to do the act prayed for, and there is no bona fide litigation,

the public will not be bound by a judgment granting the writ."

Costs follow the judgment ;°1 but on a. judgment in favor of the relator on

mandamus to compel a judge to dissolve an injunction which, at the instance of

the plaintifi in the injunction suit, he has refused to dissolve, such plaintiff may

be compelled to pay the costs." Where, pending the proceedings, the respondent

81. U. S. v. Norfolk R. Co. [C. C. A.] 118 87. Since a dismissal without considera

lv‘ed. 554.

Form of order at dismissal when the re

lator takes voluntary nonsuit—see infra §

SB, Judgment.

82- Code Civ. Proc. §§ 999. 2082, 2083.

rile v. Knox, 78 App. Div. [N. Y.] 344.

83. Relief granted ,as to all candidates

nominated by the same convention, on man

damus by one of such candidates. State v.

Weston. 27 Mont. 185, 70 Fee. 519.

84- In such cases the relief prayed for in

relator's original application may be grant

r-d. People v. Board 0! Police Com’rs, 79

.‘.pp. Div. [N. Y.] 82.

Note. But ordinarily, where the alterna

tive writ issues first. it must be explicit and

complete in its mandatory part, for the per

emptory writ must follow it, relator being

concluded by the alternative writ. Florida.

C. a. P. R. Co. v. State. 31 Fla. 482, 20 L. R.

A. 419. High, Ex. Leg. Rem. § 539. The

courts cannot award the peremptory writ

in any other form than that fixed by the

alternative writ. High, Ex. Leg. Rem. 5 548.

Peo

85- Code Civ. Proc. §§ 1022. 2082, 283.

People v. Dalton. 77 App. Div. [N. Y.] 499.

80. A judgment to “re-audit" is erro

neous, It should he to “audit.” People v.

Mole, 85 App. Div. [N. Y.] 33.

tion of the merits could not possibly affect

relator‘s cause or action (People v. York. 84

App. Div. [N. Y.] 440; distinguishing Peo

ple v. York. 66 App. Div. [N. Y.] 453, 171 N.

Y. 627), on the ground that in that case

the merits had been considered, and the

court, having decided that the relator had

mistaken his remedy, inserted the clause

"without prejudice" in order to obviate any

subsequent contention that the dismissal

would bar any other remedy which might be

available. In the case under consideration

the relator wished the clause “without prej—

udice" inserted in order to prevent the bar

of the statute of limitations; but the court

refused to insert such clause. and likewise

refused to pass upon the effect of such a.

clause upon the statute of limitations.

88. Board of Sup'rs v. Thompson [C. C.

A.] 122 Fed. 860.

89. Judgment ordering irrigation district

to'pay :1 Judgment held conclusive against

the board of supervisors of the county. the

board of directors and the taxpayers of such

district. Board of Sup’rs v. Thompson [C.

C. A.] 122 Fed. 880.

00. People v. Knopf. 198 Ill. 340.

91. Code Civ. Proc. Neb. §§ 623. 624.

v. Holm [Neb.] 92 N. W. 1906.

92. Johnson v. New Orleans. 109 La. 696.

State
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performs, the costs may nevertheless be adjudged against him, if the case be such

that, but for the performance, a peremptory writ would be issued.”

§ 10. Peremptory writ—Where, pending the proceedings, the respondent

performs the act demanded, the peremptory writ will not be issued.“ Nor will

it be issued in any case where, pending the proceedings, the emergency which in

spired the application has ceased to exist." It should not be issued where the

respondent answers that he is about to do the thing demanded.“ It will never be

issued in a doubtful case.m

§ 11. Performance—Performance pending proceedings necessarily puts an

end to the litigation,” except as to the assessment of costs and damages.”

§ 12. Review—Jurisdiction to review final judgments of inferior courts in

civil cases includes jurisdiction to review a final judgment granting a writ of

mandamus.1 As in ordinary actions, appellate jurisdiction in mandamus proceed

ings is limited by the amount in controversy.2 Notice of appeal is essential to

the jurisdiction of the appellate court.8

Parties who appeal must have an appealable interest in the judgment appealed

from.‘ And individual members of a board who have been inducted into office

subsequent to the rendition of a judgment on mandamus against such board, have

no such interest.“

Presumptions on appeal are rather in favor of the decision of the lower court

than against it.“

Discretionary rulings of the trial court are not ordinarily reviewable.T

Review of facts—Where the final order on mandamus is entered on the ver-'

diet of a jury, the practice is the same as in ordinary actions, and in order to pre

sent the facts for review on appeal, it is necessary to appeal from an order denv

ing a motion for a new trial ,8 but where the issues are tried by the court, a jury

trial having been waived, and findings are made, exceptions to such findings pre

93. State v. Stokes, 99 Mo. App. 236.

94. State v. Stokes. 99 Mo. App. 236. But

see infra. § 11, Review. as to the effect of

performance pending appeal.

95. U. S, v. Norfolk R. Co. [C. C. A.] 118

Fed. 554.

96. State v. Sunset Tel. & Tel. Co., 30

“'ash. 676, 71 Pac. 198.

97. See supra, 5 l.

98. State v. Stokes, 99 Mo. App. 236.

Performance pending appeal. See infra, i 11,

Review.

90. See supra, 5 BB, Judgment.

1. Mills’ Ann. St. Colo. § 10026. The fact

that the appellate court has not original ju

risdiction of mandamus proceedings does not

change this rule. Orman v. People [Colo.

App.] 71 Pac. 430. Mandamus is a civil ac

tion and as such appealable in Ohio. State

v. Philhrick [Ohio] 69 N. E. 439.

2. The amount in controversy must ap

pear aiflrmativeiy from the record. State

v. Police Jury of Calcasieu Parish, 109 La.

266.

3. Consent of the parties cannot confer

appellate jurisdiction. The jurisdictional

facts must appear on the face of the record.

Stephens v. Querry [Iowa] 97 N. W. 1115.

4. Board of election canvassers which has

been ordered by peremptory writ to count

certain ballots, held to have “0 appefllflble

interest in an order setting aside an order,

subsequent to the peremptory writ, for an

alternative writ to compel the rejection of

such ballots.

[N. Y.] 249.

5. State v. Board of Com'rs [Ind.] 68 N.

E. 295.

6. Where it does not distinctly appear

whether a dismissal in the lower court was

on a demurrer or on a return controverting

the averments of the petition, the appellate

court will not assume that the return ad

mitted the aver-ments. of the petition, the

inference being rather the other way. U. B.

v. Hitchcock. 19 App. D. C. 347.

7. Discretion in refusing to quash writ

against town after expiration of time tor

appeal, the grounds of motion to quash be

ing that the writ ordered the town to levy

a tax in excess of the limit prescribed by

law. Orr v. Atcheson, 66 Kan. 789. 71 Pac.

848. Discretion as to time of trial as to

damages, the other questions having been

disposed of. Hollister v. Donahoe [8. D.] 92

N. W._ 12.

Discretion as to Mill! In view of Code

Civ. Proc. Neb. § 624. specifically providing

that the plaintiff shall have costs on man

damus where he obtains judgment. the dis

cretion vested in the trial ecurt by section

623 as to the taxation of costs is not an ar

bitrary discretion, and an order taxing costs

against a successful relator is reviewablo.

State v. Hoim [Neb.] 92 N. W. 1006.

8, 9. People v. Wells, 85 App. Div. [N. Y.]

378.

People v. Unger. 85 App. Div.
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sent the whole case for review, the same as on an appeal from a judgment denying

a motion for a new trial.0 Nor is it essential, where the cause has been tried by

the court without a jury, to make a case upon a motion for a new trial, and an

appeal from an order denying a motion for a new trial without a case carries the

whole matter to the appellate court for review." Where the court, in trying the

cause without a jury, fails to make findings, and this omission is disclosed by the

case on appeal, the cause will be remitted to the trial court for a decision nunc

pro tune.“ The decision of the trial court on questions of fact will not be dis

turhed where there is any evidence to support such decision." Where both par_

ties ask the lower court for a direction on the facts, a direction by the court has

the same effect as a specific finding by the jury, and will not be disturbed where

there is any evidence to support it ;" and failure to ask to go to the jury on an

issue as to which a party has the burden of proof, likewise makes a directed ver

dict against such party, equivalent to a specific finding against him on such issue.“

Objections not made in the trial court will not be considered on appeal.“

Where there is no bill of exceptions, the appeal will be tried upon the record

proper, which includes, however, the alternative writ."

The appellant cannot complain of the action of the trial court in trying the

case upon a certain theory, where he himself introduced evidence based upon such

theory, which was admitted over the defendant’s objection."

The case will be dismissed on appeal by the respondent, where it appears that

relator is not entitled to the relief demanded, there being no necessity for a. re

mand to the trial court," where it appears that the respondent has performed the

net commanded by the judgment below, and there is no Substantial litigation left

between the parties.“ An appeal by the relath from an adverse decision will be

dismissed where it appears that, pending the appeal, he has lost his interest in the

matter, thus leaving only a moot question before the court.” In any case, where

10. Code Civ. Proc. N. Y. §§ 968, 999, 2082, caliy eliminated from the record. Hartman

2083. People v. Knox, 78 App. Div. [N. Y.] v. Brunswick [Md App] 73 S. W. 726.

3“_ 17. Hoilister v. Donahoe [8. D.) 92 N.

11. Code Civ. Proc. N. Y. 11 1022. 2082. W‘ 12'

2083. People v. Dalton, 77 App. Div. [N. Y.] 18. State v. Police Com'rs [Mo.] 71 S. W.

499. 215

10. Stephens v. Quarry [Iowa] 97 N. W.
1 . K kier v. Perkins Mich. 97 N. W.2 rec [ 1 1115. Especially where provision is made in

i52; Thornton v. Board of Sup‘rs [Mich.] 91

N. W. 840; State v. Penter, 96 Mo. App.

416.

13, 14. People v. Scannell. 172 N. Y. 816.

15. Introduction oi.’ petition as evidence.

Board of Sup'rs v. Thompson [C. C. A.] 122

Fed. 860. On mandamus to compel the

counting of a. vote. the Judge ordered the

ballot box to be brought into court. opened

the box, examined the ballots, and thereupon

made an order that the respondents recon-D

vene and count the contested ballot; but no

objection was made to such proceeding in

the trial court. People v. Unger, 85 App.

Div. [N. Y.] 249.

10. Where the only exceptions presented

by the bill of exceptions are to the action

of the court in overruling the respondent’s

motion to set aside the peremptory writ

which was issued against him, and his mo

tion in arrest of judgment based on the

ground that upon the pleadings and the

record the judgment should have been in

his favor, the bill of exceptions is practi

the judgment for the reimbursement of re

spondent as to costs, and his interest in the

subject matter of the suit, an office. has ex

pired. Betta v. State [Neb.] 93 N. W. 167.

The performance mult be put-nan! to the

mandate in order to constitute grounds for

dismissal of the appeal. When the respond

ent performs the act commanded in due

course of business. he still has the right to

have his rights in the matter settled. pro

VIded. of course. he still have some interest

in the matter. State v. Sunset Tel. & 'l‘el.

Co.. 30 Wash. 676, 71 Pac. 198. Appeal dis

missed where the order was compiled with

by third persons. Stephens v. Querry

[Iowa] 97 N. W. 1115.

20. Pending an appeal from a. decision

reversing an order granting a writ to rein

state relator in office. it was made to ap

pear by affidavits that relator had been dis

charged tor causes not involved in the ac

tion. and had been paid his salary to date of

discharge. Crocker v. Sturgis, 175 N. 'Y.

158.
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the record fails to disclose an essential jurisdictional fact, the appeal will be dis- .

missed.21

The costs on appeal follow the judgment.“

MARINE INSURANCE.28

“Marine insurance” includes the issuance of ordinary fire policies on boats

navigating the high seas and great lakes,“ but a. contract of insurance of a vessel

moored and in use as a hospital is not a contract of marine insurance.” The

organization of a mutual marine company is governed by statutes applicable gen

erally to other mutual companies.“ It is a proper regulation of foreign com

panies to exact both a franchise tax and an annual tax on gross premiums.” Stat

‘utcs imposing personal liability on agents of foreign countries which have not

complied with local laws are applicable to a contract made within the state, in

suring property outside it." Such statutes do not violate the constitution of the

United States because of such application.“ Actions based on such liability are

not limited by provisions in the policy.” Persons describing themselves as agents

cannot deny their status,81 and the insurer may become estopped by acquiescence

to deny their authority to collect premiums."

The contract—The ordinary rules of interpretation apply."

Interpretation of terms is for the court.“

:1. Notice—appeal. Stephens v. Querry

[Iowa] 97 N. W. 1115. Necessary amount in

controversy. State v. Police Jury of Cal

casieu Parish, 109 La. 266.

22. Selectmen 01‘ Gardner v.

St. R. Co. [Mass] 68 N. E. 340.

23. See article Insurance for all questions

of general nature.

24. Laws 1895. p. 392, c. 175. Dwinnell v.

Minneapolis F. & M. Mut. Ins. Co. [Minn.]

97 N. W. 110.

25. Detroit v. Grummond, 121 Fed. 968.

26. Must comply with Laws 1895. p. 416.

c. 175, i 47. Dwinnell v. Minneapolis F. &

M. Mut. Ins. Co. [Minn.] 97 N. W. 110. See.

also, Insurance.

27. Construing Laws 1901, p. 297, c. 118.

amending Laws 1896, p. 859, c. 908. § 187

and Laws 1893, p. 1801, c. 725. amending

Laws 1892. p. 1947. c. 690. People v. Thames

& M. Marine Ins. Co.. 176 N. Y. 531.

28. Act Pa. May 1, 1876 (P. L. 53. 66) 548.

Adler-Weinbergcr S. 8. Co. v. Rothschild &

Co.. 123 Fed. 145.

29, 80. Adler-Weinberger S. S. Co.

Rothschild &: Co.. 123 Fed. 145.

81. Issuing policies of marine insurance

in behalf of a. company and afterward issu

ing slips to be attached and in which they

describe themselves as agents. Adler-“Icin

Templeton

V.

berger S. S. Co. v. Rothschild 8: 00., 123

Fed. 145.

82. Though an original agreement with

insurance brokers d0es not contemplate pay

ment of premiums to them. the insurer by

allowing them to collect premiums without

objection or by endeavor-ing to recover from

them the premiums so collected, may be pre

vented from resorting to the insured. Mann

heim Ins. Co. v. Chipman, 124 Fed. 950.

33. Where the language of a contract is

determinate and precise, oral evidence is not

admissible to explain it or vary it by proof

of usage. A clause in a policy of re-insur»

ance that the insurers “agree to pay the

assured in full all claims for such loss aris

ing fl-om perils enumerated in the policy as

the assuer may in their judgment settle for

with the owners or other parties interested."

Ocean S. 8. Co. v. Aetna Ins. Co.. 121 Fed.

882.

84. “'hether a. vessel is “between piers."

the evidence of position being undisputed.

Huntley v. Providence Wash. Ins. Co.. 77

App. Div. [N. Y.] 196.

Interpretation of particular phrases: A

policy insuring a firm against loss on car

goes "belonging to them and as agents" is

not to be interpreted as “for whom it may

concern" and only such cargoes as belong

to the firm as owner or in which it has an

interest and risk as agent are covered.

Marine Ins. Co. v. Walsh-Upstill Coal Co.

[Ohio] 68 N. E. 21. A provision that “gen

eral average, salvage and special charges

as per foreign customs" shall be paid “ac

cording to foreign statements or per rules

of port of discharge" provides not only for

adjusting loss according to foreign custom

but also for payment of losses by the in

surer according to the rules of the port of

discharge and the insurer cannot contend

that adjusters under the rules of the port

of New York, that being the port of dis

charge, have power to ascertain the loss

and the items composing it and to distribute

the loss to the different interests but not

to determine what portion thereof any in

surance company shall pay and that such

payment shall be controlled by the terms

of the policy interpreted pursuant to the

applicable rule. International Nav. Co. v.

Sea. Ins. Co.. 124 Fed. 93. A vessel between

piers 2,200 feet apart is not insured against

‘flnating ice as lying “between piers." Hunt

ley v. Providence Wash. Ins. Co.. 77 App.

Div. [N. Y.] 196.
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Statutory provisions as to the size of type in which conditions or restrictive

provisiOns must be printed do not apply to stipulations with respect to risks insured

against which imposes no burden on the insured."

The charterer of a vessel has an insurable interest against general average

charges in all the goods carried by the vessel."

Reinsurance—A marine carrier which by its bills of lading is liable as an

insurer effects a contract of reinsurance by insuring its risks, and cannot be com

pelled to pro rate liability."

Avoidance of pol-icy for breach of warranty or condition.—A warranty that a

vessel has sailed may be immaterial when she is not yet overdue.as The stipulated

duty of protecting a vessel must be so performed as not to unnecessarily break a

warranty bearing on the risk." Temporary absence of the master does not render

a vessel unseaworthy, where the owner has taken suilicient means to comply with

his warranty.‘o Underwriters on cargo are not relieved by the fact that the vessel

leaves an intermediate port with knowledge of her master that she is in a con

dition prohibiting her from safely proceeding further on her voyage.‘1 Deviation

to procure medical treatment for a seaman does not invalidate the insurance.“ ‘ .

Risks and causes of loss—The insurer is liable only for loss proximately oc

casioned by the perils insured agains .43 Thus, the collision clause does not cover

the striking of a sunken or floating obstruction.“ Where batches are properly

covered to render a vessel seaworthy in such respect for all ordinary purposes, the

loss is not brought within an excepted case by the fact that the vessel fills through

the hatches after stranding.“ Under statutes relieving the insurer from liability

for losses caused by the willful act of the insured but not from negligence, negli

gent navigation is not a defense to a loss arising from the perils of the sea.‘6

Indemnity against any liability to which a tug may be subjected by reason of

collision or accident to other vessels covers both towage or salvage services."

Extent of loss.

85. Code Va. 1887, Q 3252. does not apply

to a. provision in a rider printed in smaller

than the statutory type “warranted free

from claim for loss or damage caused by

the bursting or collapsing of the boiler or

the breaking of machinery unless caused by

the stress of weather. stranding, burning or

collision." Cline v. Western Assur. Co. [Va.]

44 S. E. 700.

36. 'Dodweli & Co. v. Munich Assur. Co.,

123 Fed. 841.

87. Contract held to allow the carrier to

recover in full against the re-insurer.

Ocean S. S. Co. v. Aetna Ins. Co., 121 Fed.

882.

88. While it is ordinarily material wheth

er a vessel has sailed when she is insured,

lost or not lost, yet a representation hon

estly made and true at the time but false

in fact. when the binding slip was made.

may be deemed immaterial when the ship

had not yet time to become overdue, when

the application was made binding. Appli

cation was on inquiry and owner applied

to have it made binding which was done

the date of application being changed with

out the knowledge of insured. Meantime

the vessel had been lost. Kerr v. Union

Marine Ins. Co., 124 Fed. 835.

39. Breach of warranty that a vessel

should remain moored during the winter

months, is not excused by the clause re

Abandonmenf.—The right to abandon for a constructive total

quiring reasonable exertions to be made to

safe-guard the vessel in case of any loss

or misfortune, it proper precautionary meas

ures can be taken without moving the ves

sel. \Vhere leakage could be kept down by

the pumps, the master is not authorized to

move the vessel several miles and discharge

the cargo and afterward move the vessel to

a. dry dock. Ryan v. Providence Wash.'lns.

Co., 79 App. Div. [N. Y.] 316.

40. She was stranded during his absence.

Lewis v. Aetna Ins. Co., 123 Fed. 157.

41. Morse v. St. Paul F. & M. Ins. Co.,

122 Fed. 748.

42. The Iroquois [C. C. A.] 118 Fed. 1003.

43. 44. Cline v. Western Assur. Co. [Va.]

44 S. E. 700.

45. Lewis v. Aetna. Ins. Co.. 123 Fed. 167.

46. Civ. Code Cal. 5 2629. Nome Beach L.

& '1‘. Co. v. Munich Assur. Co.. 123 Fed. 820.

47. Under an agreement to indemnify for

any loss caused "by collision or stranding

resulting from any cause whatever to any

other vessel or vessels." the insurer is lia

ble where the tug finds a scow adrift and

moors her there and the scow sinks and

the master of the tug knowing that she'

was sunk does nothing to give notice to

other vessels so that such vessels coming

into the slip run upon her and injure'her so

that she becomes a total loss. Ferguson v.

Providence Wash. Ins. Co., 125 Fed. 141.
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loss is not destroyed by a clause designed to protect the underwriters in taking

possession of the property and interfering to save it from being regarded as ac

cepting an abandonment,“ or by the insertion of a memorandum clause stating

_that certain perishable articles are free from particular average.“ Acts justified

by a sue and labor clause do not amount to an acceptance of an abandonment which

has been specifically refused.50 ' .

Right-against vessel at fault—An abandonment and total loss entitles the

insurers to recover against a vessel whose tort has caused the loss, the damages

over and above the amount paid on a valued policy.“

Actions on policies—A binding slip is in itself a contract of insurance and

a direct action at law in admiralty will lie on it.“ A payee who disclaims inter

est need not be joined in an action on a policy by the owner." A defense that the

willful act of insured caused the loss must be well pleaded.“ The burden is on

the insured to prove a loss from an act insured against and for an amount which

renders the insurer liable under the terms of the policy, though after notice of 105$

and abandonment, the insurer has demanded and accepted payment of a premium

note.“ The insurer has the burden of proving unseaworthiness.“ It is not error

to allow the jury to consider the fact that vessels engaged in trade to particular

ports are generally equipped in a specified manner as hearing on seaworthiness,

though the traffic to that particular port has but just begun." Decisions as to suf

ficiency of evidence are grouped in the notes."

MARRIAGE.5’

§ 1. Capacity of parties; fraud—The parties must be legally eapacitated

to marry each other.“0 Fraud is no defense to non-age.“1 Misrepresentation in a

material respect to induce consent is fraud.“2 So is failure to disclose a fact which

there is a duty to disclose.“3 '

58. Nome Beach L. & T. Co. v. Munich

Assur. Co., 123 Fed. 820.

57. The Jury may be instructed to con

sider whether vessels engaged in the Nome

trade are generally sheathed or otherwise

48. 49. Evidence held suflicient to show

a. constructive total loss of a perishable

cargo, where the proceeds of the saived

goods Were but little more than the ex

pense of the salvage. Devitt v. Providence

Wash. Ins. Co., 173 N. Y. 17.

50. Soelberg v. Western Assur. Co. [0. C.

A.i 119 Fed. 23.

51. They are not limited to a mere claim

for indemnity based on the doctrine of sub

rngation and though the insured after ahnn

donment to the insurer prosecutes a. libel

to a successful termination against a. tort

i‘easant vessel recovering more than the

amount paid on the policy, the insurer is

entitled to the surplus, notwithstanding the

action was prosecuted without its aid and

against its wishes, but the reasonable coun

sel fees and expenses of the insured may be

repaid him. The Livingstone, 122 Fed. 278.

52. Remedy is not alone in equity. Kerr

v. Union Marine Ins. Co., 124 Fed. 835.

53. Lewis v. Aetna. Ins. Co.. 123 Fed. 157.

54. Knowing full well that to navigate

among ice was dangerous is not suiiieient.

Nome Beach-L. & ’1‘. Co. v. Munich Assur.

Co.. 123 Fed. 820.

55. Evidence of injury compelling a vessel

to seek a port of refuge and that the cost

of repairs would exceed the repaired value

is not sufficient to establish a constructive

total loss or a partial loss. Soelberg v.

‘Vestern Assur. Co. [C. C. A.] 119 Fed. 23.

specially constructed to meet ice. though

trade has but Just begun to 'that port.

Nome Beach L. & '1‘. Co. v. Munich Assur.

Co., 123 Fed. 820.

58. Evidence held to show loss of a canal

boat from inherent weakness and not from

a hidden obstruction upon which she set

tled with the tide. Long Dock M. & E. Co.

v. Mannheim Ins. CO. [C. C. A.] 123 Fed

861. Evidence held to show that loss of a

barge was due to defects in construction.

Reilly v. Home Ins. Co., 81 App. Div. [N.

Y.] 314. Evidence held to require a finding

that a. vessel was sea-worthy to be set

aside. Morse v. St. Paul F. & M. Ins. Co.,

124 Fed. 451. Evidence held to show that

a vessel was moved from its mooring for a

purpose other than for necessary repairs.

Ryan v. Providence Wash. Ins. Co., 79 App.

Div. [N. Y.] 316.

59. Contract to hasten marriage is mar

rlnge brokerage and void. Jangraw v. Per

kins [Vt.] 56 All. 532. See Contracts, 1 Curr.

Law 644.

00. Martin v. Martin [W. Va.] 46 S. E.

120.

61. Plaintiff's misrepresentation that he
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§ 2. Licenses and essentials of a valid contract of marriage—“Proof” to be

produced to the issuing officer is largely in his discretion and does not mean legal

proof.“ An officer required to make “reasonable inquiry” on issuing a license

should not rely on statements of a person who procures the license for the parties

and pass other accessible information.“ What inquiries are “reasonable” is a

question of law for the court.‘m A law requiring the recording of licenses with

the return' thereon means immediate recording when it is also provided {or the

speedy return of them and for reporting those not returned to the grand jury.“

The officer is not negligent in relying on statements by the prospective husband

and a friend, unless suspicion is aroused,“s and he is not immune because of ofii

cial position."

A ceremonial marriage is valid, though performed by an officer out of his ju

risdiction."

A common law marriage is formed by cohabitation with present intention of

the parties to sustain toward one another the relation of husband and wife," which

shall continue during the life of the parties, neither of whom shall during that

time marry another.72 Indian marriages may be upheld by this rule." A cere

monial marriage during legal disability of one of the parties may become valid

by cohabitation after the removal of the disability,“ but a sham marriage dis<

believed by one of the parties is not made good by cohabitation without matri

monial intent." '

The burden of proof of marriage rests on the claimant." It may be shown

by entries in a parish register," or by a marriage certificate," or license or rec—

ords," if properly identified and authentic:-1ted.'0 Record evidence is not essen

tial.’1 And while in absence of a subsequent and binding contract, marriage will

Quigg v. Quigg. 42 Misc. 75. The woman cohabited in the belief

in the validity of the marriage but there was

lack of intent to marry on the part of the

man and lack of holding out to the public

that the marital relation existed. Lee v.

State [Tex. C‘r. App.] 72 8. W. 1005.

was of legal age.

[N. Y.] 48.

62. Di Lorenzo v. Di Lorenzo, 174 N. ‘Y.

467. Thus a. marriage procured by fraud

ulent representation that plaintiff was father

of defendant’s child may be set aside. Id.

68. Fact of venereal disease. Svenson v. 76. In re Davls- Estate. 204 P3" 601

Svenson. 78 App. Div. [N- Y-l 636- n. Casio v. Mitch n I
64. Barnidge v. Kilpilil'lck [La-l 35 so- 725_ y e [owa] 96 N. w.

757. 78. Where a marriage certificate was held

65. The Officer did "0‘ know the parties' competent evidence though the names failed

he did not examine a. list of taxables then

in his office and the person interrogated

seemed ignorant in certain particulars.

Trolinger v. Boroughs, 133 N. C. 312.

08. Trolinger v. Boroughs, 133 N. C. 312.

07. State v. Moore, 96 Mo. App. 431.

08, 60. Barnidge v. Kilpatrick [La.] 35

So. 757.

70. By mayor outside municipal limits is

valid [Code' Q 3147]. State v. McKay [Iowa]

98 N. W. 510.

71. Eaton v. Eaton [Neb.] 92 N. W. 995.

More present cohabitation with agreement

for future marriage not suiflcient. In re

Maher's Estate, 204 Ill. 25.

72. Riddle v. Riddle. 26 Utah.

Pac. 1081.

73. Marriage according to the Indian cus

tom. Kalyton v. Kalyton [Or.] 74 Fee. 491;

Henry v. Taylor [8. D.] 93 N. W. 641.

268, 72

74. Eaton v. Eaton [Neb.] 92 N. W. 995;

Land v. Land. 206 Ill. 288; Manning v.

Spurck, 199 Ill. 447. For statute making

such provision. see Lufkin v. Lufkin, 182

Mass. 476. wherein the words “good faith"

are used in the ordinary sense.

to correspond. Dailey v. Frey, 206 Pa. 227.

Where accused is entitled to be confronted

by witnesses against him, a previous mar

riage cannot be proven by a. mere certificate.

People v. Goodrode [Mich.] 94 N. W. 14.

79. An original marriage license and the

original marriage records are good evidence

in prosecution for bigamy. Ferrell v. State

[Fla.] 34 So. 220.

80. That an original marriage license is

produced by one not its legal custodian and

who fails to explain his custody, it may

nevertheless be admitted in evidence if oth~

erwise identified. State v. Pendieton [Kan]

72 Fee. 627.

81. Casley v. Mitchell [Iowa] 96 N. YV.

725. Oral testimony of ceremonial marriage.

cohabitation. birth of children and mutual

recognition of parenthood thereof, public

recognition of one another as husband and

wife, recognition as such by relatives and

friends are all competent evidence in prov~

ing fact of marriage. Summerville v. Sum

merville, 31 Wash. 411, 72 Pac. 84: Mullnnci'

v. Mullaney [N. J. Err. & App.] 54 Atl. 1086,
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not be presumed from cohabitation clearly illicit in its origin,” change of illicit co

habitation to cohabitation with matrimonial intent may be shown by circumstantial

evidence."

§3. Validity and effect—Generally speaking, the law of the place of con~

tract governs.“ The common law prevailed in Utah prior to the Edmunds-Tucker

State v. Tillinghast [R. L] 56 Atl. 181; Peo

ple v. Goodrode [Mich.] 94 N. W. 14.

82. Henry v. Taylor [S. D.] 93 N. W. 641.

83. Potter v. Clapp, 203 Ill. 592.

84. Note. Validity of foreign marriages.

What law governs. General rules. Mar

riage is void or valid, generally speaking,

according to the law where it is celebrated.

Hills v. State, 61 Neb. 589, 57 L. R. A. 155;

Hutchins v. Kimmell, 31 Mich. 126. 18 Am.

Rep. 164; Phillips v. Gregg, 10 Watts [Pa.]

158. 36 Am. Dec. 158; Dumaresly v. Fishly,

3 A. K. Marsh. [Ky.] 368; Clark v. Clark, 52

N. J. Eq. 650.

If valid, other states will recognize it.

State v. Shattuck. 69 Vt. 403, 60 Am. St. Rep.

936; Roche v. Washington, 19 Ind. 53, 81

Am. Dec. 376; Johnson v. Johnson, 30 Mo.

72, 77 Am. Dec‘. 598; Harding v. Alden, 9 Me.

140. 23 Am. Dec. 549; Fornshill v. Murray, 1

Bland Ch. [Md.] 479, 18 Am. Dec. 344; Hiram

v. Pierce, 45 Me. 367, 71 Am. Dec. 555; State

v. Patterson, 2 Ired. [N. C.] 346, 38 Am. Dec.

699: Spears v. Shropshire, 11 La. Ann. 559.

66 Am. Dec. 206; Jackson v. Jackson, 82 Md.

17, 34 L R. A. 773-, Corrie's Case, 2 Bland,

Ch. [Md.] 488. This rule is adopted by stat

ute in Nebraska. Gibson v, Gibson, 24 Neb.

394.

The converse that invalidity at the place

of contract follows the marriage everywhere

is also true. Hutchins v. Kimmell, 31 Mich.

126, 18 Am. Rep. 164; Phillips v. Gregg. 10

\Vatts [Pa.] 158, 36 Am. Dec. 158; Canale v.

People, 177 111, 219. An apparent exception

is that of persons who retaining a domestic

domicile are married abroad according to

the home laws. Phillips v. Gregg, 10 Watts

[Pa.] 158, 36 Am. Dec. 158. The English

cases seem to deny even this exception. See

notes to Hills v. State, 57 L. R. A. 155, 156.

A foreigner domiciled in a state may con

tract a valid marriage by conformity to do

mestic law, though the laws of his sov

ereignty forbid foreign marriages without

license from the king. Roth v. Roth, 104 Ill.

35, 44 Am. Rep. 81.

As a. corollary to the general rule, the

proof of a foreign marriage is to be made

hv showing facts necessary to prove it at

the place where it was made. Patterson v.

Gaines, 6 How. [U. S.] 550, 12 Law. Ed. 553.

The high seas have no law under which

an irregular marriage can be sustained, save

the law of the domicile of the parties.

Therefore. this is an apparent rather than

a real exception to the rule of recognition.

See Holmes v. Holmes, 1 Abb. [U. S.] 525.

Fed. Gas. No. 6,638; Norman v. Norman. 121

Cal. 620, 42 L. R. A. 343; Bishop Marriage.

Div. & Sep. § 894. If the vessel were foreign,

this rule might not be true.

A like principle applies to a. marriage

where there is no local law, as in unorgan

ized territory. Davis v. Davis, 1 Abb. N. C.

140.

Non-ceremonial or common law marriages

made in another state or country are valid

if their validity was recognized there. Meis

ter v. Moore, 96 U. S. 76, 24 Law. Ed. 826;

Jackson v. Jackson, 82 Md. 17. 34 L. R. A.

773; Clark v. Clark, 52 N. J. Eq. 650; Smith

v. Smith, 52 N. J. Law, 207; Hynes v. Mc

Dermott, 82 N. Y. 41, 37 Am. Rep. 538.

Tribal and pagan ceremonies may be so

sustained. Thus Indian marriages (supra.

p. 795, n. 73; In re Wilbur, 8 Wash. 35, 35

Fee. 407). and Chinese marriages (In re

Lum Lin Ying, 59 Fed. 682), are recognized

when the marriage contract corresponds in

essential respects with that recognized by

Christian countries generally.

Hence. if the marriage of Indians is by

their custom a temporary union dissoluble

at will, it is not recognized. State v. 'I‘a

cha-na-tah, 64 N. C. 614 and obiter in Roche

v. Washington, 19 Ind. 53. 81 Am. Dec. 376.

But the contrary has been held in Wall v.

Williamson, 8 Ala. 48; Earl v. Godley, 42

Minn. 361, reported as Earl v. Wilson, 7 L.

R. A. 125.

Polygumous, eoncubinnl and lneeltuouo

unions. While marriages which merely

want in ceremony some of the formalities

approved by domestic law may be recognized

because of their conformity to the law of

the place of contract, yet there are well de

fined classes of unions which are denied rec

ognition because in some essential the mar

riage relationship formed by the contract

offends the domestic law or its policy. It is

generally considered necessary that the mar

riage shall be consonant with the moral

standard of Christian countries, and with

natural law as accepted by such countries.

Moreover. it will in no case be recognized

in the face of a law which denies such

validity, True v. Ranney, 21 N. H. 52, 53

Am. Dec. 164; In re Wilbur, 8 Wash. 35. 40

Am. St. Rep. 886; Smith v. Smith. 52 N. J.

Law, 207: Pennegar v. State. 87 Term. 244.

10 Am. St. Rep. 648: Mcdway v. Needham,

16 Mass. 157. 8 Am. Dec. 131; Com. v. Lane.

113 Mass, 458, 18 Am. Rep. 509'. State v.

Ross, 76 N. C. 242. 22 Am. Rep. 678: Com. v.

Graham, 157 Mass. 73, 84 Am. St. Rep. 255:

Jackson v. Jackson, 82 Md. 17; Sneed v.

Ewing. 5 J. J. Marsh. [Ky.] 460. 22 Am. Dec.

461. “’hether the first marriage will be

void because in contemplation of subsequent

polygamous ones is in dispute. Ross v.

Ross, 129 Mass. 243, 37 Am. Rep. 321, seems

to be in the afllrmative; and the earlier

cases of Com. v. Lane, 113 Mass. 458, 18 Am.

Rep. 509, and Wall v. Williamson, 8 Ala. 48.

and Earl v. Godley, 42 Minn. 361, reported

Earl v. Wilson. 7 L. R. A. 125, lean to the

negative. In Michigan, even a second po

lygamous, Indian marriage has been upheld

(Kobogum v. Jackson Iron Co.. 76 Mich. 498).

because, a! the court said, polygamy is not

universally unlawful. When the tribal gov

ernment of Indians is no more. the tribal

customs cannot be reverted to in order to

sustain a. marriage by locally domiciled In

dians. Such a marriage is domeslic. Roche

v. Washington, 19 Ind. 58, 81 Am. Dec. 376.

Children may, however, be legitimized by
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Act."

able." Insanity makes it void.81

Intoxication of one of contracting parties

Marriage with an impotent," or insane per

renders marriage merely void~

son restored to sanity,” may be affirmed. An incestuous marriage will be dis

solved, though the applicant entered into the relation with full knowledge.‘,0 While

the existence of a marriage contract renders impossible a common law marriage of

either party to a third person,‘11 yet in civil cases, dissolution of a former will

be presumed from proof of solemnization of a later marriage." Nor will such

presumption be overcome by mere denial of one of the parties to the former mar—

riage, who for years after the consummation of the later marriage has made no

objection thereto." Proof of subsequent ceremonial marriage, taken alone, is insuf

ficient to overcome evidence of prior common law marriage.“ No valid marriage

contract can be formed while a decree divorcing one of the parties is open to re

statute if the offspring of a._mere de facto

marriage. Johnson v. Johnson, 30 Mo. 72I 77

Am. Dec. 698.

Persons lucapacltated by the law 0! domi

cile. It is said to be the better rule that

the law of the place rather than that of the

domicile will determine whether capacity to

enter into a foreign marriage will be recog

nized. A distinction is made and an excep

tion laid that it the domiciliary incapacity

rests in some moral or religious impediment

which the law adopts, then the foreign mar

riage is invalid. though the parties could

legally marry where they did. See note to

57 L. R. A. 155, 161, 173.

Foreign marriages mnde invalid by stat

utes- Since the legislature may regulate

the validity of marriages, it may say which

shall be void. though celebrated abroad.

Pennegar v. State, 87 Tenn. 244, 2 L. R. A. .

703: State v. Tutty, 41 Fed. 753.

The statute must clearly evince a. policy

against such marriages as the ones assailed,

and not merely a. prohibition against the

contracting of such marriages within the

state. More prohibitions have no extrater

ritorial force. Notes to 60 Am. St. Rep. 941;

57 1.. R. A. 155; and cases there collected.

In Virginia. it was held that a. marriage be

tween a white and a. negro, declared to be

"absolutely void." was void though con

tracted in another state which permitted

such a union. Kinney v. Com., 30 Gratt.

[Va.] 858, 32 Am. Rep. 690. Tennessee de

nied the validity of a. marriage between a

divorced person and the paramour. because

the statute declared such marriage prohib

ited while the aggrieved spouse lived, and

the marriage was contracted elsewhere in

order to avoid the prohibition. Pennegar v.

State. 87 Tenn. 244. 10 Am. St. Rep. 648.

But such legislation is infrequent and the

rules of construction are against reading

into the statutes a. meaning which accom

plishes this result. Stevenson v. Gray, 17

B. Mon. [Ky] 212. cited in note to 60 Am.

St. Rep. 944. When. however. such a policy

has been prescribed by statute. it makes

the question whether the law of the place

or of the domicile governs capacity unim

portant. Note to 57 L. R. A. 155. 173.

$5. Riddle v. Riddle, 26 Utah, 268. 72 Pac.

1081.

86. Barber v. People, 203 Ill. 543.

87. Winslow v. Troy, 97 Me. 130.

88. Living with husband for 20 years and

accepting support for 10 years longer affirms

A marriage voidable for his lmpotency.

as— v. G—-— [N. J. Eq.] 56 Atl. 738.

89. Gross v. Gross, 96 Mo. App. 486.

00. Martin v. Martin [W. Va..] 46 S. E.

120.

91. Blanks v. Southern R. Co. [Miss] 35

So. 670.

92. McKibbin v. McKibbin, 139 Cal. 448.

73 Pac. 143; Howton v. Gilpin, 24 Ky. L. R.

630, 69 S. W. 766.

98. Scott's Adm'r v. Scott [Ky.] 77 S. W.

1122. Burden rests on.parties contesting

validity of marriage on ground of existence

of such relation with another on part of

one of parties, to show such relation not

previously dissolved. Potter v. Clapp, 203

Ill. 592.

94. Shank v. Wilson [Wash.] 74 Pac. 812.

Note. Presumption o! dissolution of lor

mer marriage: In favor of a. marriage it is

presumed strongly against an existing for

mer marriage. The presumption of life un

til after seven years yields to it; and it is

presumed if necessary that the former one

was judicially dissolved. Disproof of this

presumption need not be plenary but only

sufficient to support a. negative. Thereupon

the burden shifts.

In bigamy the defendant urging it must

prove a. dissolution of the first marriage.

The presumptions neutralize each other.

This presumption aids only a. valid mar

riage and does not arise in the taco of stat

utes bearing on the facts, nor where the

real facts easily accessible are not proved.

Both spouses must so conduct themselves

as to accord with the presumption and it

cannot be invoked by an absentee on the

strength of his own absence or his lack of

information o! the other one.

The presumption while strong is not ab

solute. It is called into force by the ab

sence of facts and hence is to be indulged

with caution. The facts should be sought

for which will affirm or negative the issue.

From exhaustive note to Pittinger v. Pit

tinger, 89 Am. St. Rep. 198.

Marriage, disappearance of husband. belief

in his death for over five years, ceremonial

marriage to second husband, subsequent

death of first husband and continuance of

marital relation with second husband. held to

sustain judgment for separation and alimony.

Taylor v. Taylor, 173 N. Y. 268. The simple

fact of error in naming one of the parties

will not render a decree of divorce invalid

and overturn this presumption. Howton v.

Gilpin, 24 Ky. L R. 630. 69 S. W. 766.
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view." Marriage to a second husband after the expiration of the statutory pe

riod warranting the presumption that the first husband is dead will be valid until

annulled by the court.”

Upon marriage, a woman becomes chargeable to her husband’s pauper settle

ment."

§ 4. Proceedings for annulment—It is only when the statute warrants it

that a guardian or committee may sue." The person imposed on must be party

to a suit by a relative in her behalf,” and a jurisdictional residence is essential,l

and notice to the other spouse.” In New York, a wife may sue if either party

was below the age of consent and if the marriage was not ratified by cohabitation

after attaining that age.8 A complaint will be dismissed upon clear proof of

collusion of parties.‘ The wife may move for alimony at any time before final

decree.“ The trial is as in equity.“ A motion to annul a second marriage on

the pleadings filed in a divorce suit should not be allowed where issue is tendered

on the death of the former spouse.’ Judgment annulling a marriage as bigamous

will be set aside on a showing that the first marriage was sham and the applicant

was induced by fraud to make no defense.3

§ 5. Criminal offenses—One who knowingly procures another to perform

a marriage ceremony without authority is an accessory before the fact.“ The in

dictment need not aver a conspiracy to seduce, nor set out the pretensions to au

thority.10 In this crime the wife may testify against the husband who procures

such a marriage.11

MARSHALING ASSETS AND SECURITIES.

The doctrine of marshaling assets and securities is a rule of equity founded

in natural justice.‘2 The general rule is that where one creditor has a right to

enforce his debt out of two funds or properties, to but one of which another can

resort, the former may be compelled in equity first to seek satisfaction out of the

singly charged fund or property.“ It is essential to the application of this doc

trine that both funds belong to a common debtor.“

9.1. Eaton v. Eaton [Neb.] 92 N. W. 995

ill. in re Harrington's Estate. 140 Cal.

244. 73 P30. 1000. After long absence of a

husband, his death may be presumed though

no effort has been made. to find him. In re

fizrrington‘s Estate, 140 Cal. 2“, 73 Pac.

0.

97. Winslow v. Troy, 97 Me. 130.

98. Rev. St. 0. 60, i 18, allowing "either

party" does not include guardian. Winslow

v. Troy. 97 Me. 130.

99. Coddlngton v. Larner, 75 App. Div.

{Nv Y.] 532.

1. Evidence of coming to the state two

years previous, that absence from the state

was to secure employment. that child re

mained in state continuously, held sufficient

to prove one year‘s residence. Summerville

v. Snrnmerville. 31 Wash. 411, 72 Pac. 84.

2. Winslow v. Troy, 97 Me. 130.

3. This remedy (Code Civ. Proc. § 1743) is

in addition to that under section 1742 which

became obsolete when the age of consent

was raised. Conte v. Conte, 82 App. Div.

[N. Y.] 335.

4. Svenson v. Svenson, 78 App. Div. [N.

v.1 536. Evidence held to show collusion.

Id.

5. In New York, wife may make mo

tion for allmonv after adverse decree and

/

during pendency of appeal.

Di Lorenzo. 78 App. Div. 577.

6. And reviewable as such.

Gross, 96 Mo. App. 486.

7. Taylor v. Taylor, 173 N. Y. 266.

B. Everett v. Everett, 85 N. Y. Supp. 922.

0. .Evidence admissible is governed by or~

dinary rules. Barclay v. Corn. [Ky.] 76 S.

W. 4.

10, 11.

Di Lorenzo v.

Gross v.

Barclay v. Com. [Ky.] 76 S. W. 4.

12. Peery v. Elliott [Va.] 44 S. E. 919.

13. Anthea v. Schroeder [Neb.] 94 N. XV.

611; Harron v. Du Hole, 64 N. J. Eq. 657

As between a purchase of a. portion of a

guardian's lands and the Ward's lien on all

his land. Smith’s Ex’r v. May, 24 Ky. L.

R. 873, 70 S. W. 199. A mortgagee of nine

lets, a portion of whose claim is preferred

to that of a. mortgagee of one of the lots.

may be compelled to make the preferred

portion out of the eight lots not subject to

other mortgage. Clarke v. Calvert. 72 App.

Div. [N. Y.] 630. Where overdue taxes and

debts for labor and materials constitute

prior liens on mortgaged and also unen

cumbered property. the mortgagee may com

pel such liens to be paid out of the unen

cumbered property before resorting to that

subject to the mortgage. Herman Goepper

& Co. v. Phoenix Brew. Co.. 25 Ky. In R.
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This doctrine may be invoked in bankruptcy cases against a trustee.15 It has

also been applied in favor of a debtor who by making payments becomes a cred

itor of his co-debtor.“

Limitations of doctrine—But a creditor or incumbrancer cannot enforce this

doctrine where it would work an injustice to one having an equal or superior

equity," or to a party against whom it is invoked ;" nor against one who is merely

a surety of the original debtor."

Alienation in inverse order.-—Where lands subject to an incumbrance are sold

at different times and in different lots, as between the purchasers thereof, the land

is subject to the grantor’s debts in equity in the inverse order of their alienation;

but this rule applies only where there has been a sale of a portion of the prop

erty;2° nor can it be enforced when it would be inequitable to parties concerned to

do so.21

Subrogation.—Where_the property out of which a junior creditor is entitled

to satisfy his debt is taken to satisfy the debt of a senior creditor, the junior cred

itor may enforce his claim out of other property of the debtor by being subro

gated to the rights of the senior creditor therein ;'-" but he cannot claim to be sub

rogated to the senior creditor’s rights against a mere surety.28

'84, 74 S. W. 726. A bona fide purchaser of

property without notice of a. mortgage im

properly recorded, and covering other prop

erty may compel the mortgagee to go against

the other property before resorting to that

purchased Bagiey v. Weaver [Aria] 77 S.

W. 903.

Under Ky. St. 1899. § 74. lien creditors of

an insolvent must exhaust the security and

will then come in pro rata for the balance.

Weller v. Hull's Assignee, 24 Ky. L. R.

2185. 74 S. W. 172.

14. Peery v. Elliott [Va.] 44 S. E. 919.

A bank which is a. creditor of one partner

secured by an assignment of his share in a

certain fund cannot compel a trust company,

which is a creditor of both partners secured

by an assignment as to the bank's debtor

of the same fund and as to the other partner

of his share in that fund and also in another

fund, to exhaust the latter fund first. Co

lumbia F. 8: '1‘. Co. v. First Nat. Bank [Ky.]

76 S. W. 156.

15. As between partnership and in

dividual creditors, under equitable jurisdic

tion conferred on a. court of bankruptcy by

Banker Act July 1, 1898. c. 541. § 2, 30

Stat. 545 (U. 8. Comp. St. 1901, p. 3420).

Burleigh v. Foreman [C. C. A.] 125 Fed. 217.

10. Where a mortgage to secure a, loan

covers the property of two different persons

one of whom makes payments to the other

on such loan he has an equity to demand

that the property of the other shall be sold

on foreclosure before resorting to his prop

erty described in the mortgage. Blackwell

v. British-American Mortg. Co., 65 S. C. 105.

17.

rule where it would work an injustice to

require one of two creditors having a lien

on two securities to resort first to the one

on which the other creditor has no lien.

Anthes v. Schroeder [Neb.] 94 N. W. 611.

Where a. second mortgagee has a right to

compel a. prior mortgagee to look first to

property not doubly charged Judgment cred

itors of the mortgagor purchasing his equity

in the singly charged property cannot insist

that the first mortgage shall be first en

forced on the doubly charged property.

A court of equity will not enforce the'

Harron v. Du Bois, 64 N. 3'. HQ. 657. Where

there are other claims against the singly

charged fund which would exhaust it. in such

case the court will decree that payment

should be made the doubly secured creditor

one-half from the doubly charged fund and

one-half from the singly charged fund. N.

fésPubiic Library v. Tilden, 39 Misc. [N. Y.]

18. Peery v. Elliott [Va.] 44 S. E. 919.

10. If a. wife‘s land is mortgaged for a

husband’s debt. a subsequent judgment cred

itor of the husband cannot insist that the

mortgagee shall proceed first against the

property of the wife. Stewart v. Stewart

[Pa.] 56 At]. 323. After the wife’s death the

husband's one-third interest in her estate

should be taken first. before going against

the wife’s administrator. Herbert v. Ruper

tus. 31 Ind. App. 553.

20. Where a combination of railroad com

panies purchases a shop with machinery, and

takes a deed subject to a. vendor‘s lien, and

the machinery is subsequently removed and

used by one of the constituent companies.

there is not a. sale thereof so as to require

the vendor to resort to the real estate first

for his lien. Mercantile Trust Co. v. Chicago.

P. & St. L. R. Co. [C. C. A.] 123 Fed. 393.

Owner of an easement may require sale in

inverse order. Merced Security Sav. Bank

v. Simon [Cal.] 74 Pac. 356.

21. Where a purchaser of one of two par

cels of land subject to a mortgage fails to

notify the mortgagee of the purchase he

cannot insist that a subsequent mortgagee

by release from the first in ignorance of the

purchase shall first enforce his mortgage

against the parcel not purchased by him.

Bridgewater Roller Mills Co. v. Receivers of

Baltimore B. & L Ass'n. 124 Fed. 718.

22. Anthes v. Schroeder [Neb.] 94 N. YV.

611. A mortgagee. failing to render his mort

gage vaiid by a compliance with the statute

by reason of which mortgage c'hattels are

taken by a judgment creditor of the mortv

gagor, is entitled to be subrognted to the

iudgment lien upon the mortgagor's lands.

Boice v. Conover. 63 N. J. Eq. 273.

23. “'here a wife's land is mortgaged 10
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Liability of paramount creditor.-—A senior creditor by releasing his right to a

singly charged fund with notice of the junior creditor’s right will lose his claim

on the doubly charged fund to the amount he has so released; but the junior cred

itor must have been one who had a right to or in the doubly charged property.“

MARTIAL LAW.

Martial law in its general significance presupposes a state of war." In a

more limited sense, however, it is applied to the establishment of military rule for

the suppression of domestic insurrection.“ Such an establishment of military

rule is martial. law, in that the powers of the commander are the same as in war.

In both cases, such powers are limited to the military necessity of the occasion.27

The distinction, however, is made that in case of public-war the military com

mander is answerable only to his military superiors, while in case of domestic in

surrection, he is answerable civilly and criminally to the laws of the land." But

with respect to privates and subordinate officers, there is no such liability, the or

der of their superior being a complete justification unless it is plain beyond a rea

sonable doubt that the order was unjustified.”

secure her husband's debt a. subsequent

judgment creditor cannot claim to be subro

gated to the mortgagee's security against the

wire. Stewart v. Stewart [Pa.] 56 Atl. 323.

See the title Subrogation.

24. Where a defendant in an action of

repievin by a. mortgagee for mortgaged

property does not allege that he was the

owner of the property or a. purchaser for

value. he cannot defend the action on the

ground that the mortgagee had partially re

leIIsed a Judgment obtained against the

mortgagor, suflicient to pay the mortgage

claim. Graves v. Currie, 132 N. C. 807.

25. Ex parte Milligan, 71 U. S. 2. In

structions tor the Government of the Armies

of the l'nited States in the Field, 5 1; Davis,

International Law, p. 295.

See, also. Military and Naval Law.

26. There may be peace for all the ordi

nary purposes of life. and yet a. state of

disorder in special directions which has the

effect of war. Com. v. Shortall [Pa.] 55 Atl.

952. This case is based on the dissenting

rather than the majority opinion in Ex parte

Miliigan. 71 U.' S. 2, and goes beyond the

general holding. See Grimn v. Wilcox, 21

Ind. 377.

:7. It is the emergency that gives the

right. In deciding upon this necessity. the

state of facts as they appear to the ofl‘icer

at the time must govern. Tansy. C. J., in

Mitchell v. Harmony. 13 How. 115. So far

as his powers for the preservation of order

are concerned. there is no limit but the

necessities and exigencies of the situation.

and in this respect, there is no diiterence

between a public war and domestic insur

rection. Com. v. Shortall [Pa] 55 Atl. 952.

It depends for its existence, extent and op

eration on the imminence of the peril and

the obligation to provide for the general

safety. Hare. Const. Law. 9. 930. "The re

sort to the military arm 0! the government

means that the ordinary civil officers to

preserve order are subordinated. and the

rule or force under military methods is Suh

stituted to Whatever extent may be necessary

in the discretion of the military commander.

To call out the military, and then have them

stand quiet and helpless, while mob law

overrides the civil authorities, would be to

make the government contemptible, and de

stroy the purpose of its existence. -

“The effect of martial law is to put into

operation the powers and methods vested in

the commanding officer by military law. So

far as his powers for the preservation of or

der and security of life and property are

concerned, there is no limit but the necessi

ties and exigency ot the situation. And in

this respect there is no difference betWeen a

public war and domestic insurrection. What

has been called the paramount law of self

defense, common to all countries, has estab

lished the rule that whatever force is neces

sary is also lawful."

"There is no real difference in the com

mander's powers in a public war and in

domestic insurrection. In both he has what

ever powers may be needed for the accom

plishment'ot the end, but his use oi.‘ them is

followed by different consequences. In war

he is answerable only to his military su

periors. but for acts done in domestic ter

ritory, even in the suppression of public dis

order. he is accountable. after the exigency

has passed. to the laws of the land, both by

prosecution in the criminal courts and by

civil action at the instance of parties ag

grieved. On this all the authorities agree.

and the result flows from the view that

martial law In this sense is merely an ex

tension ot the police power or the state.

and therefore an ‘ofi-shoot oi‘ the common

law, which though ordinarily dormant in

peace may he called forth by insurrection

or invasion.'" Mitchell. J., in Com. v.

Shoriall [Pa.] 55 Atl. 952.

28. Respuhiica v. Spnrhawk. 1 Dali. 857;

Ford v. Surgent, 9'! U. S. 594: Hare. Const.

Law, p. 906.

29. Com. v. Shortnll [Pa] 65 Atl. 952: If.

S. v. Clark. 31 Fed. 710; McCall v. McDowell.

l Abb. [U. 8.] 212. Fed. Gas. No. 8,673: Riggs

v. State. 3 Cold. ['I‘enn.) 85; Bryan v. Walker,

64 N. C. 141; Grifiin v. Wilcox, 21 Ind. 370;

in re Fair, 100 Fed. 149.
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MASTER AND SERVANT.

‘1. The Relation and Statutory Regula

tions—Contracts. Eight-hour Laws, Strikes

and Lock-outs, Termination of Service and

Discharge (801).

§ 3- Right of Master in Services 0! Em

ploye and Compensation Therefor. Trade

Secrets, Liens. and Preterencel (805).

i3. Master’s Liability for Injuries to

Servant (808).

A. Nature and Extent in General, Gen

eral Rules of Liability and Care,

Proximate Cause, Contracts Lim

iting and Releasing Liability (808).

B. Tools, Machinery, Appliances. and

Places for IVork. Care Required,

Maintenance, Inspection, Railroad

Equipment; Automatic Couplers,

Elevators, Scai’tolds, Mines, and Ap

pliances, Electrical “'ork. Sate

Guards. Lights, Knowledge of De

tects (810).

C. Methods of “’ork, Rules, and Regu

lations (816).

D. Warning and Instructing Servant,

Obvious Dangers, Youthful or In

experienced Employee (819).

E. Fellow-Servants; Master's Duty as to

Employment, Sufficiency of Force,

Vice-Principals, Employer‘s Lia

bility, Acts Concurring Negligence

(820).

F. Risks Assumed by Servant: Nature

of Defense, Dangers Incidental to

Business, Reliance on Care of Mas

ter, Fellow-Servants and Vice—Prin

cipals, Operation With Inadequate

Force, Knowledge of Defects, Ob

vious Dangers, Compliance With

§1.

Commands and Assurances of Safe

ty, Promises to Repair, Inexperi

enced or Youthful Employee, Meth

ods and Appliances Adopted by

Servant, Disobedience of Rule

(827).

G. Contributory Negligence, Care Be

quired of Servant, Youthful Em

ployes, Appliances. Methods, and

Places to “'ork, Disregard of In

structions. Warnings. and Rules,

Compliance With Commands, Sud

den Emergonr‘ies, Discovered Peril,

Injuries Received While Engaged

in W’ork of Rescue (835).

H. Actions (841).

1. In General, Notice of Injury, De—

tenses, Jurisdiction and Venue

(841).

2. Parties (841). '

3. Pleading and Issues (842).

4. Evidence. Presumptinns and Bur

den of Proof, Admissibility, Ex

pert and Opinion Evidence.

Weight and Sufliciency 0t Evi

dence (847).

5. Questions of Law and Feet (854).

6. Instructions (859).

7. Verdicts and Findings (862).

§4. Liability for Injuries to Third Per

sons—Scope of Employment, Ratification,

Joint Liability, Actions (863).

§ 5. Interference \Vith Relation by Third

Person—Enticement (865).

§ 6. Crimes and Penalties—Peonage, Vio

lation of Labor Contracts, Penalties tor

Failure to Pay Wages Monthly (866),

The Relation and statutory regulations—The relation rests upon con

tract either express or implied"0 and does not include volunteers"1 nor the servants

of an independent contractor." It may continue during temporary absences from

80. A winchman is not the servant of

a stevedore where the contract provides

that the vessel shall furnish the winchman

and the stevedore is without power to give

orders or discharge the winchman. The

Slingsby, 120 Fed. 748. The relation does

not exist between a. road commissioner and

men employed by him in repairing street.

Bowden v. Derby [Ma] 55 Atl. 417. It ex

ists between an accident insurance company

and its medical adviser in the exercise of

the right to examine an insured person.

Tompkins v. Pacific Mut, Life Ins. Co., 53

W. Va. 4‘79, 44 S. E. 439. A lighterage com

pany working under the direction of the

owner's employe makes him its employe,

and hence liable for loss of goods through

negligent loading. Smith v. Booth, 122 Fed.

626. One may be regarded as master who

holds himself out as proprietor of a place

where the servant works. Record of a

prior action in which defendant sued as

proprietor oi! place where servant Worked

does not prove that defendant continued to

be proprietor and employer. Gardiner v.

Earle [R. I.] 56 Atl. 1035. Evidence held

sufficient that a. son driving his father's

wagon was servant and not bailee. Davis

v. Dregne [W'ia] 97 N. W. 512. Evidence

that a driver was at work in defendant's

Curr. Law, Vol. 2—51,

field and under defendant’s foreman held

sufficient where it had been proposed to

have such driver work in exchange for a.

like service. Sacker v. Waddell [Md] 56

Atl. 899. The relation of master and serv

ant held not to exist. Lenderink v. Rock

ford [Mich.] 98 N. W. 4. See, also, topic

Implied Contracts.

81. One riding on a mixed train regu

larly once a week for some time without

paying tare but assisting in handling hag

gnge and unloading cars is not an employe

of the railroad company. Chaney v. Louis

iana R. Co., 176 M0. 598, '75 S. W. 595.

82. Consolidated Fireworks Co. v. Koehl,

206 I11. 283, 68 N. E. 1077; affirming Con

solidated Fireworks Co. v. Koehl, 103 Ill.

App. 152; Wilbur v. White [Mo.] 56 Atl.

657; Parkhurst v. Swift, 81 1nd. App. 521,

68 N. E. 620; Louthan v. Hewes. 138 Cal.

116, 70 Pac. 1065. Weighers and loaders ot

cane for shipment to refineries at an agreed

price per ton are independent contractors

and not laborers within the lien laws of

Louisiana. Fortier v. Delgado, 122 Fed. 604.

The owner of a building is bound to exer

cise care to prevent injuries to servants of

independent contractor by agencies under

his control or direction. Appel v. Eaton,

97 Mo. App. 428, 71 S. W. 741; Jacobs v.
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duty“ and is not ipso facto lost by violation of rules.“

disclosed principal is liable as an employer.“

Contracts of employment are within the statute of frauds." If the contract

is made by an oflicer or agent, he must be authorized.“ Like other contracts, it

must not contemplate violation of law.“ Where service is continued after the ex

piration of a. fixed term, it is presumed to be under the same contract.” In an

action on a contract for services, the plaintiff has the burden of proving its terms.“

Testimony as to matters leading up to the employment,“ and of custom, are ad

missible.“ It is presumed that a contract of employment is to be performed in

the state where executed.“

Eight-hour laws applicable only to employment on public works have been held

unconstitutional in New York“ and Ohio.“ The Kansas law has been upheld.“

The Nevada eight-hour law for workingmen in mines, smelters, and mills for reduc

tion of ores,“ the Missouri eight-hour law for persons engaged in mining beneath

the surface,“ the-New York laws limiting the hours of employes in bakeries," and

One employing for an un

the New Jersey ten-hour law for street railway employes, have been upheld.”0

The Illinois act creating free employment offices which prevents the furnishing

of lists to employers whose employee are on strike or locked out is unconstitu:

tional.u

Organizations, strikes, and lockouts.”—Workmen have a right to combine and

cease work in a body“ on refusal of employer to discharge nonunion employee.“

Fuller, 67 Ohio St. 70, 65 N. E. 617. One

engaging to deliver goods for another and

employing a servant to do the driving held

to be an independent contractor. John's

Adm'r v. McKnight [Ky.] 78 S. 11V. 862. See

topic Independent Contractors.

83. A servant in the employ of railroad

does not lose his status by quitting work

to get a. drink of water. Jarvis v. Hitch

[Ind. App.] 65 N. E. 608.

84- An engine wiper is not a. passenger

by reason of riding on an engine in viola

tion of rules. Streets v. Grand Trunk R.

Co.. 76 App. Div. [N. Y.] 480.

85. Morris v. Malone, 200 111.

E. 704.

86. Biest v. Ver Steeg Shoe Co.. 97 Mo.

App. 137, 70 S. W. 1081. A contract of

hiring for an indefinite term is not within

the statute of frauds as it may be per

formed within a year. Matthews v. Wal

lace [Mo. App.] 78 S. W. 296.

87. A corporation is bound by the con

tract oi! employment entered into with its

president. The contract is ratified by ac

ceptance of the services. Egbert v. Sim

Co., 126 Fed. 568.

88. A contract for labor on Sunday not

tending to disturb peace and good order oi!

society and not violating the criminal code

is valid in Illinois. McCurdy v. Alaska 8:

C. Commercial Co., 102 Ill. App. 120.

132. 65 N.

39. The presumption is rebuttable.

Home Fire Ins. Co. v. Barber [Neb.] 93

N. W. 1024. The expression of the hope

that parties to a five-year contract would

continue does not amount to a renewal of

the contract. Brightson v. Ciaflin. 84 App.

Div. [N. Y.l 557. Where at the expiration

of a five-year contract of employment the

employer stated that he hoped that rela

tions would be continued and the servant

continued to work for some years without

entering into the contract. there was a re

newal o! the contract as one from year to

year. Id. Services after the termination

of the contract are at the contract rate.

Laubach v. Cedar Rapids Supply Co. [Iowa]

98 N. W. 511. Held 8. question for the jury

whether continued services were a renewal

of the contract, the notice of discharge

stating that some further services might be

desired. Id.

40. Fell v. H. Fell Poultry Co. [N. J. Err.

& A1311] 55 Atl. 236.

41. Selley v. American Lubricator Co., 119

Iowa. 591. 93 N. W. 590.

42. Johnston-“'oodbury Hat

Lightbody [Colo. App.] 70 Pac. 957.

48. Cook v. Todd. 24 Ky. L. R. 1909. 7'2

S. W. 779. Where the contract is silent

as to the place of performance, parol evi

dence is admissible to show the locality. Id.

44. Creates an arbitrary distinction and

not within police power. People v. Orange

Co. v.

County Road Const. Co., 175 N. Y. 84. 67

N. E. 129.

45. Liberty of contract. Cleveland v.

Clements Bros. Const. Co.. 67 Ohio St. 197,

65 N. E. 885, 59 L. R. A. 776.

40. Does not impair contract or deny

equal protection of law. Atkin v. Kansas.

191 U. B. 207.

47. Nev. St. 1903. p. 33, c. 10.

[Nev.] 76 Pac. 1.

48. It is not class legislation but a prop

er exercise oi.’ the police power. State v.

Cantwell [Mo.] 78 S. W. 569.

In re Boyce

40. Laws 1897. p. 485, c. 415. art. 8, 5

110. People v. Loch'ner [N. Y.] 69 N. E.

373.

50. In re Ten-Hour Law for Street By.

Corporations. 24 R. I, 603.

51. Due process. Mathews v. People, 202

Ill. 389. 67 N. E. 28.

52. See. also, the topics Conspiracy and

Injunction.

58. Jersey City Printing Co. v. Cassidy

[N. .1. Eq.] 53 Atl. 230.
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Employers may lawfully contract for laborers to take the place of strikers,“ and

may combine to resist demands of employee.M
The right of an association sup

porting a strike to employ pickets and other agencies to attain the objects of the

strike is not the subject of protection by means of an injunction."

Termination of service and discharge—An employer may discharge an em

ploye without notice at any time where there is no contract of employment for defi

nite term," and so where the right to discharge is retained ;"° but a contract of

employment from month to month can be terminated only at the end of the month,

except by consent or for cause.“0

provisions will govern the matter of termination of the relation."

Where the matter is governed by contract, its

Employe may be

discharged for intoxication,“2 immoral conduct,“ disobedience of orders and in

structions." or overcharges in expense account.“ Discharge will not be warranted

by the fact that servant engaged in idle talk about the establishment of a competing

business.“

receiving notice of bad conduct."

privileged communications.“

54. Jersey City Printing Co. v. Cassidy

[N. .1. Eq.] 58 Atl. 230.

56. Mathews v. People,

N. E. 28.

50. Atkins v. Fletcher'lN. J. Eq.] 55

Atl. 1074. It is no ground for an injunction

by members of a. labor union that defend

ant, its officers and agents, have combined

to destroy the union and are interfering

with employee for joining union. Boyer v.

Western Union Tel. Co.. 124 Fed. 246.

57. Atkins v. Fletcher Co. [N. J. Ch.] 55

Atl. 1074.

58. Boyer y. W. U.

246.

59. Leonard v. Sparks, 109 La. 543. Dis

charge of traveling salesman for associa

tion with immoral woman held justified. the

contract specifically authorizing discharge

on that ground. Gould v. Magnolia Metal

Co., 207 111. 172, 69 N. E. 896. A contract

making the retention of an employe con

ditional on his ceasing to associate with a

woman of ill repute is not against public

policy. Gould v. Magnolia Metal Co.. 207

Ill. 172, 69 N. E. 896.

00. Dodson-Braun Mfg. Co. v. Dix [Tex.

Civ. App.] 76 S. W. 451. A letter requesting

B. substitute will not amount to repudia

tion of a servant's contract of employment,

giving the employer a. right to discharge

him. Daniels v. Boston & M.-R. Co. [Mass]

68 N. E. 337. A traveling salesman under

contract to work for a year provided his

services were satisfactory. and no provi

dentlal cause ensued rendering either party

unable to fulfill it. cannot be discharged

from mere caprice. Atlanta Stove Works v.

Hamilton [Miss] 35 So. 763.

61. One employed so long as a certain

account remained with the master cannot

be discharged at the whim of the master

so long as the account remains. Downes

v. Poncet, 88 Misc. [N. Y.) 799. Where

servant was employed on a verbal contract

for a specified period, a subsequent written

agreement allowing the employer to dis

charge the servant at the end of any week

was without consideration. Fanger v. Cas

pary. 87 App. Div. [N. Y.] 417. Striking

Qinployefl who return to work under an

202 Ill. 889, 87

Tel. 00., 124 Fed.

An employer is not bound to discharge an employe immediately on

Orders of discharge giving reason therefor are

An employer may keep a book containing the names

agreement by which they are to receive pay

for lost time. and future differences are to

be submitted to arbitration and work one

week under the agreement after having

received a portion of the consideration. are

not justified in quitting for default in pay

ment of the rest of the consideration with

out submitting the matter to arbitration.

Eden v. Siiberberg. 89 App. Div. [N. Y.] 259.

The two weeks notice is sufficient where

given on Monday to become effective on

Saturday night of the following week and

the two weeks salary is accepted without

cggnplaint. Leslie v. Robie, 84 N. Y. Supp.

2 .

62. Contract for employment for life was

subject to condition of sobriety. Mowbray

v. Gould. 83 App. Div. [N. Y.] 255.

03. Superintendent of mine keeping lewd

women on premises. Moynahan v. Inter

state Min., Mill. & Develop. 00.. 81 Wash.

417, 72 Pac. 81.

64. Shields v. Carson. 102 Ill. App. 38;

Von Heyne v. Tompkins. 89 Minn. 77, 93

N. W. 901: Shute v. McVitie [Tex. Civ. App.]

72 S. W. 433. Refusal to return samples.

Shields v. Carson, 102 Ill. App. 38. Signing

name to employer‘s correspondence. Rus

sell v. Inman. 79 App. Div. [N. Y.] 227. An

employe may be discharged for violation

of rule against smoking in portion of fac

tory where infiammables were in constant

use. Honigstein v. Hollingsworth. 39 Misc.

[N. Y.] 814.

65. Hutchinson v.

Div. [N. T.] 367.

66. Day v. American Machinist Press, 86

App. Div. [N. Y.] 613.

07. Atlantic Compress Co. v. Young, 118

Ga. 868. A railroad continuing to employ

a servant with knowledge of delinquencies

there is an election not to discharge the

servant but such delinquencies may be con

sidered in case of a subsequent breach.

Daniels v. Boston 6: M. R. Co. [Mass] 68

N. E. 337.

68. Brown v. Norfolk & W. R. Co.. 100

Va. 819, 60 L. R. A. 472. See, also. Libel

and Slander as to defamatory clearance

cards.

Washburn, 80 App.
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of discharged employes with the reason for their discharge and allow other employers

of labor access thereto.”

A servant rightfully discharged may recover the difierence between the value

of his services and sums paid him less damages for his breach of the contract.10 A

servant may quit before the expiration of the term for an assault on him by the

master." Both parties to a contract of employment are absolved from liability for

continued performance where the servant is incapacitated."

Actions for wrongful discizarge.-—An employe may recover damages for wrong

ful discharge," the measure of damages being the amount of the salary less earn

ings or amounts that could have been earned meantime,“ but not earnings after

the expiration of the period covered by the contract.“5 The remedy for discharge in

violation of the terms of the contract is for the breach of the contract and not for

tort." ‘

An avermcnt of a contract of employment is sufficient which alleges an agree

ment to serve in a certain capacity for certain wages and defendant’s refusal to

permit plaintiff to enter upon his duties." A complaint in an action for wrongful

discharge with malice should aver the wages received, the amount due at time of

dismissal, and inability to obtain other employment." An employer may base his

reason for discharge on a cause not known by him at the time of the discharge."

Facts justifying discharge may not be shown under general denial.”

Certificates showing groundlessness of cause of discharge are inadmissible.“

An offer to pay a certain amount if the party left quietly may not be shown on

question of liability.82 Where the contract of employment is entire, the plaintiff,

in order to recover, must show that he was discharged without cause or had a rea

sonable excuse for quitting.’13

Where evidence on issue of wrongful discharge is conflicting, the matter should

be submitted to the jury.“ It is a question for jury whether conduct of servant was

sufficient ground for his discharge."

a. contract for permanent employment and

has the option of continuing the employ—

ment or not, he is entitled on wrongful dis

charge to compensatory damages. Id.

Where a. servant has a contract of employ

ment and is unlawfully discharged. he can

recover what he would have received under

Boyer v. W. U. Tel. Co., 124 Fed. 246.

Shute v. McVitie [Tex Civ. App.] 72

433.

Erickson v. Sorby [Mlnn.] 96 N. W.

89.

70.

S. W.

71.

791.

72. O'Connor v. Briggs, 182 Mass. 387.

73. Walsh v. N. Y. & Ky. Co.. 88 App.

Div. [N. Y.] 477.

74. Latimer v. York Cotton Mills, 86 S. C.

135; Leslie v. Robie, 84 N. Y. Supp. 280;

School Dist. of Omaha v. McDonald [Neb.]

94 N. W. 829; Heagy v. Ironrinle Lead Co.,

101 Mo. App. 361. 73 S. W. 1006. A verdict

for the full amount of compensation tor re

mainder of term after diSCharge is exces

sive where plaintii'l's efforts to obtain other

employment were intermittent. Goebel v.

Pomeroy Bros. Co. [N. J'. Law] 55 Atl. 690.

One agreeing in consideration of permanent

employment as superintendent of a. building

to work for a. less rate until its completion

may recover the reasonable value of his

services on breach of the contract. David

son v. Laughlin, 138 Cal. 320, 71 Pac. 345.

Compensatory damages only can be recov

ered and they must be alleged. Westwater

v. Grace Church, 140 Cal. 339, 73 Pac. 1055.

In an action for damages for wrongful dis

charge ot a servant under a contract where~

by he was to be employed so long as he

performed his duty in a. businesslike man

ner, evidence as to his probable length of

life might be nelevant on the question 01'

damages. Daniels v. Boston & M. R. Co.

[Mass] 68 N. E. 337. Where a. servant has

the contract less the amount be has earned

in the meantime. Latimer v. York Cotton

Mills, 66 S. C. 135. A servant is not bound

to seek other employment where he is wait

ing in reasonable expectation of being

called into service at any time. Matthews

v. Wallace [Mo. App.] 78 S. W. 296.

75. Hughes v. School Dist. No. 37, 66 S.

C. 259.

70. Westwater v. Grace Church. 140 Cal.

339, 73 Pa". 1055. Where a singer’s contract

provided that six months' notice should hp

given by the party desiring to terminate

was broken without notice. the remedy is

an action for breach of contract. Id.

77. Prescott v. Puget Sound B. 8: D. 00.,

31 Wash. 177, 71 P80. 772.

78. Westwater v. Grace Church, 140 Cal.

339. 73 P210. 1055.

79. Loveman v. Brown [Ala] 35 So. 70$

80. Schrelber v. Ash, 84 N. Y. Supp. 946.

81. Tlshman v. Kline 84 N. Y. Supp. 452.

82. Hizgins v. Shepard, 182 Mass. 364,

65 N. E. 805.

Hoistottcr v. Gash, 104 Ill. App. 455,

84. Marsh v. Bergman, 84 N. Y. Supp.

469.
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§ 2. Right of master in services of employe and compensation therefor,

relief funds and medical attendance.—An employe may not appropriate any por

tion of the master’s time to his own use without the master’s consent.’36

Where the contract provides for weekly payment of wages, the servant’s aban

donment of the work on default does not estop him from recovering what he had

earned." '

Trade secret—A servant may be restrained from disclosing a trade secret."

Wages, commissions and other remuneration.—The Indiana act against assign

ment of wages is constitutional.“ The weekly wage law,” the Illinois statute regu

lating deductions in certain employments,’1 and the minimum wage law for persons

employed on public works, are unconstitutional." A statement of the amount of

work done and when it was payable is not payment by a non-negotiable order.”

Contracts for a fixed period are ordinarily regarded as entire, and no recovery can

be had for part performance.“

An employe may recover where the master prevents performance," but not

where work is prevented by his own sickness." An employer accepting statements

in accordance with employe’s theory of his salary without objection for a year and

a half may not thereafter question the amount." A Sunday on which an employe

is required to work is a “working day” for which expenses should be allowed."

Where a contract of employment is made for one year at a stipulated salary per

month, an agreement during the term to receive less or pay more than the con

tract rate is void, unless supported by some change in place, hours or other consid

eration."

An employe entitled to a percentage of the profits of the firm is not entitled

85. Day v. American Machinist Press, 86

App. Div. [N. Y.] 613.

86. Atlantic Compress Co. v. Young. 118

Ga. 809. It plaintiff gave some attention to

his own aflaire with defendant's consent

not taking up time which should have been

devoted to his employer, this fact will not

amount to a. breach of the contract. Blcst

v. Ver Steeg Shoe Co.. 97 Mo. App. 137, 70

S. W. 1081.

40 Misc.87. Tichenor v. Bruckheimer,

[N. Y.] 194.

88. Sanitas Nut Food Co. v. Comer

[Mich.] 96 N. W. 454; Stone v. Goss [N. J.

Err. & App.] 56 Atl. 736. _

89. Laws 1899, p. 193. c. 124. Interna

tional '1‘. B. Co. v. Weissinger, 160 Ind. 849,

65 N. E. 521.

90. Infringes right of private contract

and is not an exercise of police power [1nd.

Laws 1899. p. 193. c. 1241. Republic 1. & 5.

Co. v. State. 160 Ind. 379. 66 N. E. 1005.

91. Making it unlawful for mining or

manufacturing empioyers to make any but

specified deductions from wages of em

ployee, and exempting farmers from the

provisions of the act. Keilyviile Coal CO.

v. Harrier, 207 111. 624, 69 N. E. 927.

’2. Due process [Burns' Rev. St. 1901, §§

70558.. 7055b]. Street v. Varney Elec. Sup

ply Co.. 160 Ind. 338. 66 N. E. 896.

93. Rev. St. 1899, § 8142. State v. Balch

[Mo.] 7'! S. W. 647.

04. One employed by the week can only

recover his wages by showing a. full per

formance or a. legal excuse for not con

tinuing work during the full week. Eden

v. Silberberg, 89 App. Div. [N. Y.] 259. A

contract for a. fixed period at l lpeeined

sa'iary per year and expenses with e. provi

sion for termination for failure 0! perform

ance on notice is entire and not severnble

so that the benefits and value of the serv

ices for a part of the period could be ap

portioned pro rata. Ornstein v. Yahr & L.

Drug Co. [Wis.] 96 N. W. 828.

95. Stone v. Bancroft. 189 Cal. 78, 70 Pac.

1017, 72 Pac. 717. The fact that during a

time plaintiff was prevented from working

by his employer he devoted a small part 0!

his time to other employment did not

amount to a breach of contract on his part

preventing recovery of accrued salary. Id.

In an action' for salary due under a. con

tract, evidence that though defendant had

prevented plaintiff from working he had not

discharged him does not make tenable the

objection that the action was for breach

of contract and not for salary. Id. Where

one ready and willing to perform services

under his contract is prevented by the mas

ter. there is a. presumption of damages to

the amount specified in the contract in the

absence of claim that he could or did ob

tain other employment. Hancock v. Board

0! Education, 140 Cal. 564, 74 Pac. 44, A

stenographer is entitled to the reasonable

value of services in attending hearings

where his services were not required by

reason of adiournmenta. Hendrickson v.

Woods, 7'1 App. Div. [N. Y.] 644.

90. McGarrigie v. McCosker, 83 App. Div.

[N. Y.] 184.

177. Moiler y. I. L. Gates Land Co. [Wis.]

97 N. W. 174.

98. Ornstein v. Yahr 8: L. Drug 00. [Wis.]

96 N. W. 828.

00. Davin v. Morgan. 117 Ga. 604.
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to a share of the profits outside the scope of the firm’s business.1 Cases constru

ing particular contracts for commissions are collected in the footnote.”

In the absence of contract as to compensation, there may be recovered the

amount generally paid in the neighborhood for work of a similar character.8

Additional compensation—One performing services under a contract allowing

him a bonus on the production of a certificate of a manager as to his faithful per

formance of his duties may recover, though the certificate is not produced, but is

wrongfully withheld by the manager.‘ A salesman employed for a year at a speci

fied salary to be given a bonus if his sales exceeded a certain amount is entitled to

the bonus where the sales exceeded the amount, though the contract was terminated

before the expiration of the year.‘5

Medical treatment—Where the employer fails to furnish medical attendance

in accordance with the contract, the cause of action is for breach of the contract

and not in tort for the negligence.0 A corporation contracting to treat its em

ployes for injuries for a consideration is liable for malpractice of the physician

employed! A railroad company deriving no profit from a hospital supported by

money retained from employes’ wages is only required to use ordinary care in the

selection of a physician, and where this is done, it is not liable for injuries caused

by improper treatment.l

Benefit and relief funds.—The decision of a medical examiner as to an injured

servant’s ability to work within relief department regulations is a mere conclusion

and not binding on the parties.“ A physician may collect for his services to an

employe in a relief hospital maintained by numerous companies from the company

employing the injured man.lo A rule of a relief department that a judgment in

a suit against the company should preclude demand on relief fund does not apply

to a judgment for defendant on demurrer.u

l- Amsden v. Dunham. 78 App. Div. [N.

Y.] 33.

2. A salesman entitled to commissions

only on sales where goods were not re

turned is not entitled to such commissions

on goods sold under warranty subject to

approval unless they have been accepted.

Ross v. Portland C. 8: 8. Co., 80 Wash. 647.

71 Fee. 184. Under a contract for a. year at

a. monthly salary and commissions on sales

over 824.000. the contract to be canceled on

10 days' notice, but that at the cloe or that

period the accounts should be settled on

the same basis as though the year had ex

pired. the salesman on termination of the

contract before the expiration of the year

was entitled to commissions on sales in ex

cess of $2.000 a month. Mayer v. Gold

berg, 116 Wis. 96, 92 N. W. 556. Where no

commissions have been earned, a. servant

may not. after the termination of the con

tract. recover amounts that were to be ad

vanced to apply on commissions earned.

Snuler v. McDowell Garment Mach. Co.. 38

Misc. [N. Y.] 786. A salesman entitled to

commissions on sales or goods accepted by

purchasers is entitled to such commissions

where a. customer had no right to reject

them though the goods had not been ship

ped to the customer. Ross v. Portland C. &

8. Co., 30 Wash. 647, 71 Pac. 184. An agree

ment for the advance or a. certain sum

monthly to be deducted from the commis

sions computed at the end of the period of

employment which was indeterminate does

not, prior to the termination. form a basis

for a. counterclaim tor advances in excess

of the commissions earned. Schlesinger v.

Burlancl. 42 Misc. [N. Y.] 206. Sufficient to

show a hiring by the month and not upon

commission. Moller V. J. L. Gates Land

Co. [\Vls.] 97 N. W. 174.

3. Bryan v. Brown. 3 Pen. [Dei.] 504.

See, also, topic, Implied Contracts.

4. Kinnerk v. Phiia. Ball Club, 92 Mo.

App. 669.

66?. Scheuer v. Monash, 40 Misc.

6. GalvestonI H. & S. A. R. Co. v. Hen

nigan [Tex. Civ. App.] 76 S. W. 452.

7. Sawdey v. Spokane Falls & N. R. Co..

30 Wash. 349, .70 Pac. 972. Evidence held

sufficient to support finding that the exam

ining physician of the relief department as

well as a physician employed by him were

joint attending physicians of plaintiff.

Haggerty v. St. Louis, K. & N. W. R. Co..

100 M0. App. 424. 74 S. W. 456.

8. Pollng v. San Antonio & A. P. R. Co.

[Tex. Civ. App.] 75 S. W. 69.

9. Medical examiners report that servant

suffering amputation was able to work did

not mean a. recovery from disability where

examiner declared to plaintiff that he was

able to do light Work. Chicago. B. & Q. R.

Co. v. Olson [Neb.] 97 N. W. 831. Decision

that claimant is not entitled to any further

benefits is not binding, being a mere con

clusion. Id.

10. Fla. Southern R. Co. v. Steen [Fla.]

34 So. 571.

11. O'Reilly v. Pa. R. Co. [N. J. Law] 54

At]. 233.

[N. Y.]
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Actions for wages—One employed as a superintendent in the state is not re

quired to object to removal of the plant from the state in order to recover salary

under the contract after the removal.12 There may be no recovery for exposure to

inclement weather while waiting to enter into a contract of employment."

Complaints“ are fatally defective which fail to aver performance of services

sued for.“ Employment is sufficiently pleaded by allegation of employment by

defendant, performance of the services with a statement of items of work done, and

the amount due.“ A judgment in an action for services alleged to have been per

formed at joint request of defendants is not sustainable in the absence of evidence

that the services were performed at the request of both defendants."

A limitation on actions by employes is only available where pleaded."

The payment of wages to himself by the employe out of the master’s funds does

not prevent a claim for overpayment by the employer unless he had knowledge of

the overcharge and unreasonably delayed demand for repayment." In an action

for wages, a counterclaim for damages to the subject of the employment will not

be sustained where the servant had no orders as to the manner of its protection and

followed the methods of his employer in the matter.20

Under a contract providing for payment of an extra amount of salary at the

end of the year on condition that the work is satisfactory to defendant, plaintifi

must prove this condition.”1 In the absence of evidence of joint liability, there may

be no recovery for services in'another state by a corporation having the same name.“

Reports of employer to mercantile agencies as to amount of business, but contain

ing no specific reference to business on which commissions were claimed, are not

admissible." Evidence as to good faith of servant in making demand for wages

months after the termination of her service, she making no demand at the time, is

admissible." See note for cases as to sufficiency of evidence."

Whether a plaintiff by acceptance of a decree for wages under protest waives

right to additional amount under contract is a question for the jury."

Liens and preferences—Liens of laborers have priority of mortgages given to

secure the payment of purchase money in Georgia." The Iowa laborer’s lien law

preferring labor debts on the insolvency of a corporation is not applicable to fore

closure of mortgage and sale so as to create a lien on the fund derived from the

sale of corporate property." The laborer’s lien given threshers under the California

laws is not lost by the fact that the laborer makes an entire contract for the services

of himself and team.” The lien is assignable.“0 Liens and preferences are ordi

22. St. Louis S. W. R. Co. v. Smith [Ark]12. Cook v. Todd, 24 Ky. L. R. 1909, 72

73 S. W. 101.
S. W. 779.

99 23. Segler v. Bernstein, 82 App. Div. [N.
13. Reames v. Jones Dry Goods Co.,

M0. App. 396. 73 s. W. 935. Y-] 267.

14. Sufficiency of petition. Blest v. Ver yf‘t fighompson v. Adams. 82 App. Div. [N.

Steeg Shoe Co., 97 Mo. App. 635, 70 S. W.

1081.

15. Nye v. Bill Nye Mill Co., 42 Or. 560,

71 Pac. 1043.

16. International Power Co. v. Hardy, 118

Ga. 512

17. Johnson v. Lawson [0010. App.] 71

Pac. 652.

18. Stone v. Bancroft, 189 Cal. 78, 70 Pac.

1017.

19. Moynahan v. Interstate Min.. Mill. &

Develop, Co.. 31 Wash. 417, 72 Pac. 81.

20. Failure to protect load of wheat

whereby it was damaged by weather.

Rawlings v. Clark [Colo. App.] 74 Pac. 346.

21. Joseph Campbell Preserve Co. v. Hol

comb [Kan.] 72 Pac. 552.

25. Preble v. Wicklund [N. D.] 95 N. W.

442: Pearson v. Great Northern R. Po.

[Mlnn.] 95 N. W. 1113. Evidence insui'll

clent to prove employment. Preyer v

Schwenck, 38 Misc. [N. Y.] 769. A finding

that employe was to receive certain wages

was sustained by evidence that she had

stated to a witness that she was to receive

such wages. Stuart v. Lord, 138 Cal. 672. 72

Pac. 142.

20. Stevens v. Mich. Soap Works [Mich.]

96 N. W. 4715.

27. Bradley v. Cassels. 117 Ga. 517.

28. Code Iowa, §§ 4019. 4020. Wells v.

Kelley [Iowa] 96 N. W. 1104.

20. Cal. St. 1885. p. 109, c. 125.

Brown [CaL] 74 Fee. 548.

Clark V.
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narily confined by the statute to persons performing manual labor,31 but if be per

form such labor, it is immaterial that he was called a superintendent."2 The action

to foreclose the laborer’s lien is an action in equity.33

§3.
eral.

by statute is negligence per se.“

Master’s liability for injuries to servant.

Statutory provisions—The failure of a master to perform duties imposed

Violation of the statute must be the proximate

A. Nature and extent in. gen

cause of the injury,“ and the statute must be one designed for the benefit of the

employe.“

The fact that a. person employing children is punishable for misdemeanor will

not defeat liability for injuries to such child.”

The relation of master and servant must exist at the time of the injury," and

the injured person must be engaged in the duties of his employment."

80- Clark v. BrOWn [Cal.] 74 Fee. 548.

81. A superintendent of an iron company

is not within the law as to priority of wages

in cases of insolvency of corporations. Pul

lis Bros. Iron Co. v. Boemler, 91 M0. App.

86. The laborer's lien law of Florida gives

a. lien on the product to bookkeeper of a

mill company. a time keeper. and one under

contract to haul logs at a certain per diem,

using his own team in so doing. First Nat.

Bank v. Kirkby. 43 Fla. 376.

32- Laws 1897, p. 772, c. 624. 5 29. Hop

kins v. Cromwell, 89 App. Div. [N. Y.] 481.

88. So that costs are recoverable irre

spective of the amount of the recovery.

Clark v. Brown [Cal.] 74 Pac. 548.

84. Diamond Block Coal Co. v. Cuth

bertson find. App.] 67 N. E. 558: Brower v

Locke, 31 Ind. App. 353, 67 N. E. 1015; In

diana Mfg. Co. v. Wells, 31 Ind. App. 460, 68

N. E. 319.

35. Where the injury would not have oc

curred but for the unlawful employment of

a child. the unlawful employment is evi

dence of negligence. Marine v. Lehmnier, 173

N. Y. 530, 66 N. E. 572. A prima facie case

of negligence is made where violation of

child-labor law is shown and injury resulted

from failure to guard dangerous machinery.

Perry v. Tozer [Mlnn.] 97 N. W. 137.

86. Acts requiring a railroad company to

fence. and imposing a penalty for failure

where stock are injured by reason of the

failure. does not affect liability for injuries

to an employe caused by derailment by cat

tle on unfenced track. Snyder v. Pa. R. Co.,

205 Pa. 619. Hurd's Rev. St. 1901. p. 1202, re

quiring attendants at mine doors is designed

not only to promote ventilation. but to pre

vent accidents in running cars through such

doors. Himrod Coal Co. v. Stevens. 203 Ill.

115. 67 N. E. 389. A railway company is lia

ble for injuries caused a section hand for

failure of an engineer to blow a. whistle at

a. crossing as required by statute. Missouri,

etc., R. Co. v. Tai'f [Tex. App.] 74 S. W. 89.

87. Marine v. Lehmaier, 173 N. Y. 530. 66

N. E. 572.

38. Western Wheel Works v. Stachnick.

102 ill. App. 420; Central Coal & Iron Co. v.

Grider's Adm'r [Ky.] 74 S. W. 1058. Sum

ciency of evidence of employment. Hender

son v. Kansas City. 177 Mo. 477, 76 S. W.

1045. Evidence sufficient to show employ

ment. by defendant rather than by a, corpora

tion claimed to hava purchased the business.

Daiy v. Minke. 86 N. Y. Supp. 92. Insuffi

ciency of evidence of negligence of defend

The neg

ant causing the death of their empioye in

an elevator in a building not belonging to

defendant and not in use for his servants

except as used by them on their own voli

tion to avoid use of stairs. McGinnis v.

Kerr, 204 Pa. 615. Allegations being suffi

cient to admit evidence that one defendant

was operating the works on his own account.

he is properly held to a master‘s liability.

Johnson v. Gebhauer, 159 Ind. 271, 64 N. E.

855. One furnishing an appliance to an in

dependent contractor is not liable for in

juries to a. servant of such contractor caused

by defects in the absence of proof that the

ippliance was inherently dangerous. South

ern Oil Co. v. Church [Tex.' Civ. App.]

74 S. W. 797. An action for an

injury will not lie against a corpora

tion for an injury in a mill purchased

by the corporation after the accident. Wis

der v. Bethlehem Steel Co.. 205 Pa. 186.

Stevedores are negligent in not furnishing

safe place for work for iongshoreman. Dug

gan v. Phelps, 82 App. Div. [N. Y.] 509. A

steamship company which sent an employe

onto a. barge owned by another party to

assist in hauling it into position alongside

the steamer is not liable for injury to such

employs by a defect in the deck of the

barge. Hiiebner v. Hammond, 80 App. Div.

[N. Y.] 122. A railroad company is liable

for injuries to employes of other roads op

erating trains on its tracks. Keck v. Phila

delphia & R. P... 206 Pa. 501. One who

borrows a. hand car from an empioye of a.

railway company, who has no authority to

lend it for such use on the track. is a tres

passer. Louisville & N. R. Co. v. Wade

[Fla.] 35 So. 863.

89. A master is not liable for injuries to

his servant caused by another. the servant

temporarily having left his r to render

assistance. Longs. v. Stanley d Elevator

Co. [N. J. Law] 54 Atl. 251. company is

not made liable for injuries to. mployes us

ing hand car for purposes of their own by

the fact that the foreman asked them to

bring his mail and some nails on their re

turn. Illinois Cent. R. Co. v. Dotson. 24

Ky. L. R. 1459, 71 S. W. 636. The fact that

laborers were injured in an elevator while

descending to eat their dinners did not take

them out or the master's employ at the time

of an accident to the elevator. Boyle v.

Columbian Fire Roofing Co.. 182 Mass. 93.

64 N. E. 726. A brakeman is not deprived

of his status by the fact that _he was injured

in a. caboose before the train was made up



2 Cur. Law. 809MASTER AND SERVANT § 3A.

ligence must be of the master or one for whose acts he is responsible}0 The rule

that the master is not liable if the servants at the time are under the control of

another is without application where some control is retained by the master.‘1 The

doctrine of independent contractors is specifically treated elsewhere.‘2

The master is not an insurer of the servant against accidents and is bound only

to the exercise of ordinary care.“

His liability is based solely on negligence,“ and such negligence must have

been the proximate cause of the injury,“ and it is not important that the negli

on the theory that his employment did not

begin until the train was made up. Chica

go, etc.. R. Co. v. Oldridge ['l‘ex. Clv. App.]

76 S. W. 581. Servant who attempted to

loosen a. nod elevator at request of subcon

tractor who was operating it is acting out

side his duty. Longa v. Stanley Hod El.

Co. [N. J. Law] 54 At]. 251.

40. The employer is not liable for the

negligence of volunteer bystanders. Appel

v. Eaton, 97 Mo. App. 428. 71 S. W. 741. Nor

for injuries caused by the act of a substitute

selected by an employe where there was no

neglect by remaining employes. Setterstrom

v. Brainerd R. Co., 89 Minn. 262, 94 N, W.

882. A locomotive operating a. train on a

road belonging to another company under

permission is not within laws providing that

any person who sustains injury while en

gaged in railroad work about any train of

a. company of which he is not an employe

shall have the same right of action as if

he were an employe [Pa. Act Apr. 4. 1868].

Keck v. Philadelphia & R. R.. 206 Pa. 501. A

lessor company is not liable for injuries to

employes of the lessee company caused by

the lessee's negligence. Swice‘s Adm‘x v.

Maysville R. Co. [Ky.] 75 S. W. 278. One

may recover for injuries from a corporation

to whom the contract under which he was

employed was assigned though the contract

could not be legally assigned. Patton v. Mc

Donald, 204 Pa. 517. A master is not liable

for injuries to the servant caused by the

servant's voluntarily going into a dangerous

place to protect the master. Saylor v. Par

sons [Iowa] 98 N. W. 500.

41. Garven v. Chicago R. Co.,

App. 617. 75 S. W. 193.

42. See Independent Contractors.

48. Loid v. Rogers, 68 N. J. Law. 718;

Highland Boy Gold Min. Co. v. Pouch, 124

Fed. 148. It is the duty of both master and

servant to exercise reasonable care come

mensurnte with the dangerous character of

the employment. Karczewskl v. Wilmington

City R. Co. [Del.] 54 Atl. 746.

44. Harris v. Balfour Quarry Co.. 131 N.

C. 553, 42 S. E. 973; McI-Iugh v. Manhattan

R. Co., 88 App. Div. [N. Y.] 554; Fowler v.

Brooks. 65 Kan. 861. 70 Pac. 600. A non

suit is properly granted Where the evidence

shows the injury was the result of accident:

or it there was any negligence the plaintiff

was not free from fault. Edwards v. Central

of Georgia R. Co.. 118 Ga. 678. 45 S. E. 462.

45. El Paso & N. W. R. Co. v. McComas

[Tex Civ. App.] 72 S. W. 629; Walsh v. New

York R. Co., 80 App. Div. [N. Y.] 316: Mis

souri Maileable Iron Co. v. Dillon, 206 III.

145. 69 N. E. 12', Streets v. Grand Trunk R.

Co.. 76 App. Div. [N. Y.] 480. Missouri. etc.,

R. Co. v. Schilling [Tex. Civ. App.] 75 S. W.

64; Land v. Southern R. [S. C.] 45 S. E. 203;

Lindsay v. Norfolk R. Co., 132 N. C. 59, 43

100 M0.

S. E. 511; Andrews v. Jefferson Cotton Oil

& Refining Co, [Tex. Civ. App.] 74 S. W. 842;

Sanders v. Stimson Mill Co.. 32 Wash. 627,

73 Pac. 688; Baltimore. etc., R. Co. v. Hender

son. 31 Ind. App. 441, 68 N. E. 308: Morrison

v. Whittier Mach. Co. [Mass] 67 N. E. 646;

McQueeny v. Chicago R. Co.. 120 Iowa. 522,

94 N. W. 1124; Southern Ind. R. Co. v. Mar

iin, 160 Ind. 280. 66 N. E. 886; Truax v.

Minneapolis R. Co., 89 Minn. 143. 94 N. W.

440; Seccombe v. Detroit Elec. R. [Mich.] 94

N. W. 747; Princeton Coal & Min. Co. v. Roll

[Ind.] 66 N. E. 169: Kurstelska v. Jackson. 89

Minn. 95, 93 N. \V. 1054: Fay v. Willmarth.

133 Mass. 71, 66 N. E. 410; Hermann v. Clark.

89 Minn, 132, 94 N. W. 436. The act of the

foreman of a telephone crew in bringing a

telephone wire in contact with a live electric

wire thereby causing the death of a member

or the crew is the proximate cause of the

death. Cumberland Tel. 8: Tel. Co. v. Ware’s

Adm’x. 24 Ky. L. R. 2519, 74 S. W. 289. The

act of a. servant in returning to a building

on fire to use a telephone is the proximate

cause of injuries thereafter resulting and

not the negligent construction of same.

Chattanooga Light & Power Co. v. Hodges

[Tenn.] 70 S. W. 616, 60 L. R. A. 459. The

proximate cause of an injury to an employe

riding on front of engine and'colliding with

a. vehicle at the crossing is the combined

negligence of the engineer and the gate

keeper, the engineer in failing to whistle and

ring bell, and the gatekeeper in failing to

lower gate. Chicago & A. RCo. v. Wise 206

I11. 453, 65 N. E. 500. A servant sent to assist

in lacing a belt commenced the work when

he reached to take hold of the belt so as to

establish causal connection between defend

ant's negligence and the injury. Grijalva v.

Southern Pnc. Co.. 137 Cal. 569, 70 Pac. 622.

Where the circumstances show nothing as

to the cause but leaves the matter open to

conjecture as to whether the master‘s neg

ligence was the cause, there is a failure of

proof. Hurt v. Louisville R. Co. [Ky.] 76 S.

W. 502. Negligence in constructing switch

tracks close. together held proximate cause

of injury to brakeman riding on ladder and

struck by car on other track. Baltimore,

etc., R. Co. v. Roberts [Ind.] 67 N. E. 530.

Throwing switch wrong was proximate to a

fall received by a person from the ensuing

collision with car in which he was. Setter

strom v. Brainard R. Co.. 89 Minn. 5262. 94 N.

W. 882. Insufiicient to prove negligence as

proximate cause of death by being caught

in a steam winch. Hermann v. Clark, 89

Minn. 132, 94 N. W. 436. Negligence of train

dispatcher producing imminent danger of

collision is the proximate cause of in_iur_v

to a. brakeman thrown from the train by

an emergency stop made to avoid collision.

Phinncy v. Illinois Cent. R. Co. [Iowa] 95

N. \V 358. A master who orders a 50""
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gence of a third person contributed with that of the master.“ There may be no

recovery where accident was not the probable consequence of the condition.“ A

recovery is not to be defeated by the fact that plaintiff was susceptible to injury.“

It is not necessary to recovery that the negligence be willful.“ Punitive damages

are recoverable for willful negligence.“1

Contracts limiting or relcusing liabilz'iy.“—-A master may not by contract limit

his liability for negligence.“ Such contracts have been held not opposed to public

policy,“ but employers’ rules otherwise reasonable are not invalid merely because

they tend to relieve the master from his common-law liability." An administrator

may release a company from liability by acceptance of benefits from relief depart

ment.“ The election of a widow to accept provision of a relief certificate does not

bar action by personal representative." A contract for services as flagman for life

in consideration of release of claim for injuries made with the superintendent is not

ultra vires.“> A release may be avoided for fraud inducing its execution,“ or for

gross inadequacy.“ An employer is not discharged of liability by the fact that

accident insurance is carried by the employe, though employer paid a part of the

premium, there being no contract by which it was agreed that acceptance of the

insurance money released the employer.“1 Laws invalidating contracts limiting lia

bility do not forbid compromises after the injury." A release from liability for

injuries invalid under the laws of the state where made is not validated by the fact

that the injury occurred without the state." The Missouri act invalidating con

tracts of release between railroads and their employee is not applicable to use by a

railroad company of such release given by a porter to a sleeping car company.“

(§ 3) B. Tools, machinery, appliances and places for work—The master is

required to use due care in providing and maintaining suitable and proper machin

vant to use a vicious horse is liable for in

juries to servant caused by such viciousuess

it he knew or ought to have known of it.

McCready v. Stepp [Mm App.] 78 S. \V. 671.

47. St. Louis. elc.. R. Co. v. Neal [Ark]

78 S. W. 220. The failure of the proprietor

of a yard. into which a switch is run, to

have a watchman to warn employee at work

above the track oi! the approach of trains

concurred with the negligence of a locomo

tive in backing into the yard without a

signal. Merchants & Planters’ Oil Co. v.

Burns [Tex.] 72 S. W. 626.

48. Persinger's Adm'x v. Allegheny Ore &

Iron Co. [Va.] 46 S. E. 325.

4!). Weak abdominal wall easily ruptured.

Texas. etc.. R. Co. v. Lee [Tex. Civ. App.]

74 S. W. 345.

50. Bane v. Irwin. 172 M0. 306. 72 S. W.

522.

51. Boyd v. Seaboard Air Line R. Co. [5.

C.] 45 S. E. 186; Louisville & N. R. Co. v.

Hull. 24 Ky. L. R. 2487. 74 S. W. 280.

52. And see topic Releases.

53. Texas & P. R. Co. v. Swearingen, 122

Fed. 193.

54. Porter releasing Pullman company and

assenting to assignment of agreement to

carrying company for defense. McDermon v.

Southern Pac. Co.. 122 Fed. 669.

55. Rules that trainmen must, as far as

practicable. inspect cars do not tend to re

lieve railroad company from master's com

mon-law liability nor are such rules unrea

sonable. Scott v. Eastern R. [Minn.] 95 N.

W. 892.

56. Pittsburg. etc.. R. Co. v. Gipe. 160 Ind.

860. 65 N. E. 1034.

57. Oyster v. Burlington Relief Depart

ment [Neb.] 91 N. W. 699. 59 L. R. A. 291.

58. Invalidity may not be urged after

stutute of limitations has run against the

action for the injuries. Usher v. New York

R. Co.' 76 App. Div. [N. Y.] 422.

59. Galloway v. San Antonio R. Co. [Tex.

Civ. App.] 78 S. W. 32: New Omaha Thom

son-Houston Elec. Light Co. v. Rombold

[Neb.] 93 N. W. 966; Western R. v. Arnett.

137 Ala. 414. A Pullman porter‘s failure to

read his contract of employment releasing

the company for injuries will not avoid

same. New York Cent., etc.. R. Co. v. Diten

dai'Ier [C. C. A.] 125 Fed. 893.

60. $126 for death of miner between 40

and 50 years of age. Russell v. Dayton Coal

& Iron Co.. 109 Tenn. 43, 70 S. W. 1.

61. Dover v. Miss. River R., 100 Mo. App.

330. 73 S. W. 298.

62. The laws of North Carolina invalidat

ing contracts to waive liability thereunder

does not prevent compromises after an in

jury has been suffered. it having application

only to contracts before the injury. Fleming

v. Southern R. Co.. 131 N. C. 476. 42 S. E. 905.

63. Mexican Nat. R. Co. v. Jackson [C.

C. A.] 118 Fed. 549.

64. McDermon v. Southern Pac. Co., 122

Fed. 669. The Missouri act abolishing the

fellow-servant rule and invalidating releases

from liability for injuries to passengers is

not applicable where the defendant is not a

Missouri corporation and the injury occurs

in a. distant state [Rev. St. Mo. 1899. i

2876]. McDermon v. Southern Pac. Co.. 12?.

Fed. 669.
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ery, appliances, materials and structures for business in which he and his servants

are engaged,“ but he is only required to provide a place as safe as the proper carry

ing out of the work will reasonably permit,“ and is not an insurer of their safety.“

Only ordinary or reasonable care is required as to appliances and machinery”q

and places for work.“ The master is not required to adopt the newest and safest

devices and appliances ;’° those in common use by like employers will suffice," nor

is he expected to guard against accidents not reasonably to be foreseen." Where

he changes the appliances, he is bound to see that they are as safe as the old ap

pliances."

65. Parlett v. Dunn [Va.] 46 S. E. 4672

Broadtoot v. Shreveport Cotton Oil Co. [La]

35 So. 648; Kimbell v. Homer C. & Mfg. Co..

109 La. 963; Clay City L. & S. Co. v. Noe

[Ky.] 76 S. W. 195; Davis v. Turner [Ohio]

68 N. E. 819: Butterman v. McCllntic-Mar

shall Const. Co., 206 Pa. 82; Foley v. Cudahy

Packing Co., 119 Iowa. 246, 93 N. W. 284;

New Omaha Thomson-Houston Elec. Light

Co. v. Rombold [Neb.] 93 N. W. 966; Mer

chants' 8: P. Oil Co. v. Burns [Tex. Civ.

App.] 72 S. W. 626; Peter & M. Steam Stone

Works v. Green [Ky.] 76 S. W. 8-44; Bowden

v. Derby. 97 Me. 536; McDonald v. Standard

Oil Co. [N. J. Err. & App.] 55 At]. 289; Palmer

v. Kiuloch Tel. Co., 91 Mo. App. 106; Kar

czewski v. Wilmington City R. Co. [Del.] 54

At]. 746; Finnerty v. Burnham, 205 Pa. 305;

Roche v. Denver & R. G. R. Co. [Colo. App.]

73 Pac. 880; Towle v. Stimson Mill Co.

[VVashJ 74 Pac, 471.

so. Sinberg v. Falk Co., 98 Mo. App. 546,

72 S. W. 947; Parlett v. Dunn [Va.] 46 S. E.

467. A flogging hammer used for striking

chisels is an implement within the rule re

quiring the master to furnish sate tools and

appliances. Vant Huyl v. Great Northern

R. Co. [Minn.] 96 N. W. 789.

87. Louisville & N. R. Co. v. Hall, 24 Ky.

L. R. 2487. 74 S. W. 280; Kelly v. Stewart, 93

Mo. App. 47; Glasscock v. Swoi'tord Bros. Dry

Goods Co. [Mo. App.] 74 S. W. 1039. The

master is bound to furnish a reasonably safe

place for his servant to work but is not

bound to make the place absolutely sate nor

insure the servant against ordinary risks

incident to the employment. Wilson v. Chess

& W. Co. [Ky.] 78 S. W. 453.

68. Ralph v. American Bridge Co., 30

Wash. 500. 70 Pac. 1098; Standard L. & P.

Co. v. Munsey [Tex.] 76 S. W. 931; Atlantic

& D. R. Co. v. West [Va] 42 S. E. 914; Beunk

v. Valley City Desk Co. [Mich.] 95 N. W.

548; Chicago, R. I. & T. R. Co. v. Long

[Tex. Civ. App.] 74 S. W. 59; Louisville &

N. R. Co. v. Mounce's Adm’r. 24 Ky. L. R.

1378, 71 S. W. 518; Franklin v. Mo.. K. 8: '1‘.

R. Co.. 97 Mo. App. 473. 71 S. W. 540; Tex.

& Ft. S. R. Co. v. Hartnett [Tex. Civ. App.]

75 S. W. 809; New Omaha '1‘. H. Elec. Light

Co. v. Rombold [Neb.] 97 N. W. 1030; John

son v. Gebhauer, 159 Ind. 271, 64 N. E. 855;

Campbell v. '1‘. A. Gillespie Co. [N. J. Err. &

App.] 55 At]. 276; Lancaster Cotton Oil Co. v.

White [Tex. Civ. App.] 75 S. W. 389; Howard

v. Mo. Pac. R. Co., 173 M0. 524, 73 S. W. 467;

Palmquist v. Mine & S. S. Co.. 25 Utah, 257,

70 Pae. 994; Allen B. Vl’risley Co. v. Burke.

203 Ill. 250. 67 N. E. 818; Langdon-Creasy

Co. v. Rouse. 24 Ky. L. R. 2095. 72 S. W. 1113:

Beckman v. Anheuser-Busch Brew. Ass'n. 98

Mo. App. 555. 72 S. W. 710: Bodie v. Charles

ton & W. C. R. Co.. 66 S. C. 302. 44 S. E. 943;

Gnllman v. Union Hardwaod Mtg. Co., 65 S.

C. 192. 43 S. E. 524; O'Neill v. Chicago. R. I.

& P. R. Co. [Neb.] 92 N. W. 731, 60 L R. A.

443; Koehler v. N. Y. Steam Co., 84 App. Div.

[N. Y.] 221. The owner will not be held to

have been negligent in furnishing appliances

for raising timbers, where out of a large

number raised. only one tell. Paoline v. J.

W. Bishop C0. [R. 1.] 55 Atl. 752. Where the

defect would not have been disclosed by in

spection. the master is not guilty in purchas

ing such appliance. Md. Tel. & Tel. Co. v.

Cloman, 97 Md. 620. Master is not a guar

antor of safety of appliances and is not neg

ligent in permitting the use oi! an appliance

which usage of trade has sanctioned as rea

sonably safe. “’estinghouse El. & M. Co. v.

Heimlich [C. C. A.] 127 Fed. 92.

09. Knight v. Sadtler L. & Z. Co.. 91 Mo.

App. 574; Ill. Steel Co. v. Ryska. 102 Ill. App.

347; Stumbo v. Duluth Zinc Co., 100 Mo.

App. 635, 75 S. WV. 185; Chewall v. Palmer

Brick Co.I 117 Ga. 106. 43 S. E. 443; Roche

v. Denver & R. G. R. Co. [Colo. App.] 73 Fee.

880.

70. Glenmont Lumber Co. v. Roy [C. C.

A.] 126 Fed. 524; Corbett v. St. Vincent's In

dustrial School, 79 App. Div. [N. Y.] 934.

While it is not negligence per se to tail to

equip engines with the latest devices, the

jury may consider the practicability of later

devices and their effect on safety of em

ployes. Bryce v. Burlington. C. R. & N. R.

Co., 119 Iowa. 274, 93 N. W. 275. Where the

appliance is reasonably safe for its purpose.

a master is not liable for failure to furnish

1 better appliance. Duntley v. Inman, 42

Or. 334, 70 Pac. 529. The master's duty in

furnishing sai'e appliances is to use ordinary

care. and he is not negligent in not adopting

a. method believed by some persons to be

less perilous than the one he adopted. Par

iett v. Dunn [Va.] 46 S. E. 467. Reasonably

safe but not best. McDonald v. Standard Oil

Co. [N. J. Err. & App.] 55 Atl. 289.

71. 130er v. Union Pac. R. Co.. 25 Utah.

420. 71 Pac. 988; Hayzel v. Columbia R. Co..

19 App. D. C. 359.

72. Whitson v. Wrenn [N. C.) 46 S. E. 17.

A master constructing a. handrail along a

passageway sufficient for the purpose is not

liable for injuries caused by its giving way

when fallen against, as this would not be

anticipated. Decker v. Stimson Mill Co., 31

Wash. 522, 72 Pac. 98. A sawmill proprietor

who can and fails to provide against a possi

bility of danger to emplnves resulting from

defective machinery is liable for resulting in

Jury. Collins v. Lewis [La.] 35 So. 886.

73. Vl'elle v. Celluloid Co.. 175 N. Y. 401.

67 N. E. 609. Altering of working appliances

without the servant's knowledge. and placing

them in an insecure condition held to be the
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It is not important on the question of liability that the master did not own

the appliance,H or was a mere lessee of the premises}5

The master is not liable for unsafe conditions while the machinery is in process

of erection." An appliance will not be regarded as unsafe by reason of the fact

that it was new and not in general use, where its operation is showu to be simple

and safe."

The master having furnished safe appliances is not liable for their negligent

use," or the failure of the servant to use same." If there were at hand and fur

nished by the master adequate appliances, he will not be liable because a part of an

appliance furnished by him was used in conjunction with a thing not furnished by

him, but substituted without his notice or authority with the consequence that his

appliance did not work safely.”o

It is essential to liability that the failure to furnish proper appliances should

be the proximate cause of the accident.“

Maintenance—The master has not fulfilled his whole duty by furnishing ap

pliances and machinery within the foregoing rules.

same care in their maintenance” by making necessary repairs.83

He is required to use the

The rule as to

safety of appliances has no application where the injured servant was employed to

repair the defect and had repaired it.“

Inspection is required,85 and master will be liable for injuries from defects that

proximate cause of plaintlil's injury. Mon

ongahela River Consol. C. k C. Co. v. Camp—

bell [Ky.] 78 S. \V. 405.

7d. Ehlen v. O'Donnell, 102 IlL ADD. 141

75. Adams Express Co. v. Smith, 24 Ky.

L R. 1915, 72 S. \Y. 752.

70. Trigg v. Lindsay [Va.] 43 S. E. 349.

7. Wagner v. N. Y.. C. 8: St. L. R. Co..

76 App. Div. [N. Y.] 552.

Donohoe v. Lonsdnle Co., 25 R. I. 187.

One furnishing a. safe appliance to inde

pendent contractors is not liable for defects

arising from its use. Cent. C. & L Co. v.

Bailey's Adm‘r [Ky.] 76 S. W. 842. There

was no negligence in failing to furnish a

safe tool where it was rendered dangerous

solely by the act of the servant in using it

without necessity in a place where it could

be coup-ht by machinery. Hettich v. Hillje

[Ten Civ. App] 77 S. W. 641. A railway

company is not liable for injuries caused by

cars escaping from a. siding onto the main

line if the escape was due to the brakes be

ing tampered with. Norfolk & W. R. Co. v.

Cromper's Adm‘x [Va.] 44 S. E. 898. Cir

cumstances held to show that the servant did

not change the construction of the appli

ances so as to weaken it. Ehlen v. O'Don

nell, 205 Ill. 38, 68 N. E. 766.

7'. Conner v. Draper Co.. 182 Mass. 184.

65 N. E. 39. -

80. Hackett v. Mastereon. 84 N. Y. Supp.

751.

81. Lumnn v. Golden Ancient Channel Min.

Co.. 140 Cal. 700. 74 Pac. 30?; Chicago, B. &

Q. R. Co. v. Henley [Neb.] 97 N. \V. 1024;

Edd v, Union Pac. Coal Co.. 25 Utah, 293. 71

Fee. 215. In an action for injuries caused

by a collision, a defective sill of the tender

will not be considered as a proximate cause

as it Would he impracticable to require sills

strong enough to resist the force of a col

lision. Brommer V. Phiia. & R. R. Co.. 205

Pa. 432. That a defective rope was cause of

the accident is not shown where the acci

dent. might have happened had the rope been

perfect. Cothron v. Cudahy Packing Co.. 98

Mo. App. 343, 73 S. W. 279. A defect in a

wheel moving another by friction held to be

the proximate cause of an injury cuused by

the breaking of the latter wheel. Pautz v.

Plankington Packing Co.. 118 \Vis. 47, 94 N.

W. 654.

W Houston Biscuit Co. v. Deal. 135 Ala.

168; chlnrs v. Mo. Water & Lizht Co.. 92

Mo. App. 107; Vartauian v. New York R. Co.

[R. I.] 56 AU. 184; Ball v. Gussenhoven

[Mont.] 74 Pac. 871.

S3. Shebek v. Nat. Cracker Co.. 120 Iowa

113. 94 N. W. 930; Olney v. Boston & M. R.

R., 71 N. H. 427; Boyle v. Union Pac. R. Co..

25 Utah. 420, 71 Pac. 988. It is as much

negligence to tail to keep automatic couplers

in repair as to tail to attach them as re

quired by law. Elmore v. Seaboard Air Line

R. 00., 182 N. C. 865. 44 S. E. 620.

84. Kleine v. Freunds Sons Shoe & Cloth

ing Co.. 91 Mo. App. 102.

85. Henderson Brew. Co. v. Folden [Ky.]

76 S. W. 520; Simone v. Kirk. 173 N. Y. 7, 66

N. E. 739; Peet v. H. Reminzton & Son Pulp

8; Paper Co.. 86 App. Div. [N. Y.] 101; Scott

v. Eastern R. o! Minn. [Minn.] 95 N. W. 892;

Smith v. New York. etc.. R. Co.. 86 App. Div.

[N. Y.] 188. A ntevedore using a derrick

belonging to the owner of the cargo without

testing same is liable to one of his workmen

for Injuries caused by defects therein. Sharp

ley v. Wright. 205 Pa. 253. A company is

liable for injuries resulting from failure

to inspect appliances. though employes know

that accidents will occur though appliances

are inspected. Smith v. New York. etc.. R.

Co.. 86 App. Div. [N. Y.] 188. Poles used

by linemen. Walsh v. New York & Q. C. R.

Co.. 80 App. Div. [N. Y.] 316; Henderson

Brew. Co. v. Folden [Ky.] 76 S. W. 520. Non

sui't refused where old hoisting chain broke

obviously from wearing away of links and

which would have appeared on inspection.

Hopwood v. Benjamin Atha. & J'. Co.. 68 N.

J. Law. 707.
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would have been revealed by an inspection."

must be thorough88 and such as ordinary prudence requires.”

This duty is a continuing one," and

A master is not liable

for latent defects where he has exercised ordinary care to detect same and failed to

discover such defect."o

fore use of machinery.91

inspection.”

accident."

The duty of inspection does not require special tests be

A master is supposed to have knowledge of usage as to

The failure to inspect must have been the proximate cause of the

Railroads—The duty of care applies to railroad machinery,“ equipments,”

and tracks and roadbed,°°_ including substructure of bridges." The rule of due care

86. Merritt v. Victoria Lumber Co. [La]

35 So. 497: Finnerty v. Burnham, 205 Pa.

305. A railroad Company is not liable for

an injury to a brakeman caused by a defect

in car received from a connecting carrier and

the injury not being such as could be dis

covered by ordinary inspection. Anderson v.

Erie R. Co., 68 N. J. Law. 647.

8‘7. Dyas v. Southern Pac. Co..

296. 78 Pac. 972.

88. Potts v. Shreveport Belt R. Co.. 110

La. 1; The Columbia, 124 Fed. 746. Inspec

tion of elevator inadequate Where confined

to oiling machinery but no hammer test of

gear wheels for more than a. year. Swanson

v. Metropolitan St. R. Co., 78 App. Div. [N.

Y.] 379. Jabbing screw driver into lamp

poles, though customary, is not a sufficient

inspection as superficial decay only is dis

closed thereby. Rowley v. American Illu

minating Co., 83 App. Div. [N. Y.] 609.

89. McGrath v. Delaware R. Co. [N. J'. Err.

& App.] 55 Atl. 242. Randolph v. New York

R: Co. [N. .T. Err. & App.] 56 Atl. 240. It

will not be said as a matter of law that there

was negligence in failing to inspect all belts

in factory daily where they are numerous

and it would be impossible to make a daily

inspection. Boucher v. Roberon Mills, 182

Mass. 600. 66 N. E. 819.

90. Atlantic & B. R. Co. v. Reynolds, 117

Ga. 47. Railroad not bound to guard against

grab iron screws pulling out of decaying

wood in foreign car regularly inspected by

it. Anderson v. Eric R. Co., 68 N. J. Law,

647.

91. South‘ Baltimore Car Works v. Schaet

er. 96 Md. 88. The use of a derrick chain

purchased from reputable makers who repre

sented it well made and tested and which on

visual inspection did not disclose defects is

not negligence in a. master. “’estinghouse

Elec. & Mtg. Co. v. Heimiich [C. C. A.) 127

Fed. 92.

92. Thayer v. Smoky Hollow Coal Co.

[Iowa] 96 N. W. 718.

93. Covington Sawmill dz Mfg. Co. v.

Clark [Ky] 76 S. W. 348; Snyder v. Rogers

Co. [N. J. Err. & App.] 65 Atl. 303; South

Baltimore Car Works v. Schaeter, 96 Md. 88.

94. Sims v. Southern R. Co., 66 S. C. 620.

95. Locomotives should be equipped with

automatic couplers. Fleming v. Southern R.

Co., 131 N. C. 476. There is a presumption

of defect of brakes or setting where a train

escapes from a siding on to the main track.

Jones v. Kansas City R. Co. [Mo] 77 S. W.

890. The failure to equip an engine with a

brake which would have prevented a col

lision is the proximate cause of resulting

derailment. Chootaw, etc.. R. Co. v. Hollo

way. 24 Sup. Ct. 102. A railrond company is

negligent in furnishing section hands with a

140 Cal.

worn out handcar with brakes out of repair.

Chicago. etc., R. Co. v. Long [Tex.] 74 S. W.

69. A railroad furnishing a defective push

car which would not hold an ordinary load

would be liable for injuries caused thereby,

though the servant overloaded the car.

Mitchell v. Wabash R. Co.. 97 M0. App. 411.

76 S. W. 647. A railroad company is liable

for an injury resulting from a hidden defect

in the handle of a handcar. where the com

pany had an opportunity to discover the de

fect. Norfolk & W. R. Co. v. Wade [Va.]

45 S. E. 916. A railroad company is guilty

of negligence in allowing an engine to start

on its trip without a chimney tor a head

light in consequence of which the headlight

may not be used and a. conductor on another

train is killed by a collision caused thereby.

It is not material that the chimney could

have been obtained at a station along the

route. Sutter v. New York. etc.. R. Co., 79

App. Div. [N. Y.] 362. A railroad will not be

liable for injuries to a. brakeman caused by

the escape of cars from a sidetrnck Where the

brakes were sufficient but had been tampered

with. Norfolk & W. R. Co. v. Cromer's

Adm'x [Va] 44 S. E. 898. The fact of change

in the character of a pilot to equip the en

gine with an automatic coupler does not con

stitute negligence. though causing the en

gine to overturn on collision with cattle.

Briggs v. Chicago 8: N. W. R. Co. [C. C. A.]

126 Fed. 745.

96. It cannot be said as a. matter of law

that it was negligence to allow snow and

ice to accumulate in switchynrds and on

tracks. Sankey v. Chicago, etc., R. Co.. 118

Iowa, 39. 91 N. W. 820. It is not negligence

to use unblocked frogs in a railroad freight

yard. it appearing that such frogs were in

general use in that part of the country.

Kilpatrick v. Choctaw R. Co.. 121 Fed. 11.

A railroad is required to use care to keep

tracks free from obstruction and in case of

derailment by cattle the matter is not affect

ed by statutes as to fences. Mendizabal v.

New York Cent. R. Co.. 89 App. Div. [N. Y.]

386. The end of a switch should be protect—

ed by a. bumper. Pennsylvania R. Co. v.

Jones [C. C. A.] 123 Fed. 763. A railroad

company owes the duty of diligence in main

taining its track. Hamilton v. Michigan

Cent. R. Co. [Mich.] 97 N. W. 392. A rail

road company was negligent in leaving open

a. ditch in the path of brakemen engaged in

coupling cars so that it became hidden by

a heavy snow. De Cair v. Manistee & G. R.

Co. [Mich.] 95 N. W. 726.

M. A railroad company is liable for in

iuries caused by a piie bridge over “— S‘Vlft

river with an insufficiency of earth to sup

port the plies. Copeland v. Wabash R. Co

175 Mo. 650. 75 S. W. 106.
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in its application to bridge construction requires a consideration of the topography

of the country drained." Care is required as to erections at side of and over

track.” A derrick car is considered an appliance.1

Automatic coupler and drawbar statutes—Congress has power to deny the de

fense of the fellow-servant doctrine where there was a violation of the law requiring

trains to be equipped with automatic couplers.2 The act is only applicable to cars

used in interstate commerce,8 and does not require that the coupler should be able

to couple automatically with other makes of couplers.‘ The failure to equip must

have been the proximate cause of the accident.“ Knowledge of violation by defend

ant need not be shown.“ The holdings as to whether the act requires automatic

couplers on locomotives are not harmonious.1

Elevator shafts must be protected.“ The master is liable for injuries caused

by unsafe elevators furnished for the use of employes.’ An ordinary hoist for

builders erected by carpenters is not an appliance within the rule as to safety of

appliances.1°

Places for work—A master is not required to furnish an employe with a safe

place to work as against a temporary danger in connection with the work and

known to the employe.u Rule as to safety of place for work includes safety of

place used for changing clothes necessitated by nature of work,12 lodging room

occupied by domestic,13 floors,14 and uncovered openings in same," and manholes

of sewers on premises." Where a stairway is removed, notice must be given."

98. Copeland v. Wabash R. Co., 175 M0.

650, 75 B. W. 106.

99. A railroad is not required to build its

bridges so as to accommodate persons stand

ing at full height on top of freight cars.

Erie R. Co. v. McCormick [Ohio] 68 N. E.

571. It is the duty ot‘ a railroad company to

place structures at such a. distance from the

tracks as not to endanger the lives of switch

men compelled to ride on the side of freight

cars. Tex. 8: P. R. Co. v. Swearingen [C. C.

A.] 122 Fed. 193. It is negligence for a

railroad company to maintain a post in dan

gerous proximity to the track. Galveston.

H. 8: S. A. R. Co. v. Brown [Tex.] 77 S. W.

832. It is negligence as a matter of law for

a. railroad company to maintain a. water

spout over its tracks at such a. height as to

be a menace to brakemen on freight trains.

Choctaw, 0. & G. R. Co. v. McDade. 191 U.

S. 64. A railroad owes no duty to light mail

cranes for employes familiar with the road.

Kenney v. Meddaugh [C. C. A.] 118 Fed. 209

The rule as to safe places for work is not

violated by placing mail cranes close to pass

ing locomotives. Id. A railroad company is

negligent in permitting projections to ex

tend over tracks that may injure brakemen

on top of cars. Rope hanging in loop from

water pipe. Lindsay v. Norfolk & S. R. Co..

132 N. C, 59. To see that telltales On a rail

road track are in proper condition is the

duty of a. master. McGarrlty v. N. Y., N. H.

& H. R. Co. [R. 1.] 65 Atl. 718.

1. Wagner v. N. Y.. C. & St. L. R. Co., 76

App. Div. [N. Y.] 552.

2. Kan. City. M. 8: B. R. Co. v. Flippo

[Ala] 35 So. 457.

8. Act Congress March 2, 1893. as amend

ed Apr. 1, 1896. VVinkler v. Phila. & R. R.

Co. [Del.] 53 Atl. 90.

4. Johnson v. Southern Pac. Co. [C. C. A.]

111 Fed. 462.

5. 0. St. Louis, I. M. & S. R. Co. v. Neal

[Ar-k.) 78 8. Vt". 220.

7. Locomotive not a. car. Larabee v. N.

Y.. N. H. & H. R. Co., 182 Mass. 348. 66 N. E.

1032; Johnson v. Southern Pac. Co. [C. C. A.]

117 Fed. 462. Code Iowa, §§ 2079-2083. Bryce

v. Burlington, C. R. 8: N. R. Co., 119 Iowa,

274. 93 N. W. 275. Tender is a car. Phila.

& R. R. Co. v. Winkler [Del.] 56 Atl. 112;

\Vinkler v. Phila. d: R. R. Co. [Del.] 53 Atl.

90.

8. An employer leaving freight elevator

shafts unprotected is guilty of negligence

aside from the fact of violation of duty

Imposed by law. Hillebrand v. Standard

Biscuit Co., 139 Cal. 233, 73 Fee. 163.

9. Continental Tobacco Co. v. Knoop. 24

Ky. L. R. 1268, 71 S. W. 3.

10. Glttens v.,William Porten Co. [Minn.]

97 N. W. 378. The construction and setting

up of a hoisting apparatus which required

skill in order to render it safe for the work

to be done by servants is the master's duty

in which he must exercise ordinary care to

see that it is reasonablysafe. Parlett v.

Dunn [Va.] 46 S. E. 467.

11. Davis v. Trade Dollar Consol. Min.

Co. [C. C. A.] 117 Fed. 122.

12. Muhlens v. Obermeyer, 83 App. Div.

[N. Y.] 88.

13. Collins v. Harrison [R. I.] 56 Atl. 678.

14. It is the employer‘s duty to protect

employe from the dangers of falling into

floor openings. Bredeson v. Smith Lumber

Co. [Minn.] 9'! N. W. 977. Use of board in

platform for two years longer than its ordi—

nary life shows that it was unsafe. Adams

Exp. Co. v. Smith. 24 Ky. L. R. 1916, 72 S. W.

752.

15. There is a failure of duty as to safe

place for work where floor over which

trucks are run is allowed to get out of re

pair causing injury to employee by truck

upsetting. Mo. Malleable Iron Co. v. Dillon,

206 111. 146. 69 N. E. 12.

16. Leaux v. New York, 84 N. Y. Supp.

511.
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The duty as to safety of place for work has application to scaffolds, platform

and racks.18

ject of legislation in some of the states.“

The care required in the erection of such structures has been the sub

It is the duty of a miner to have the rooms of the mine inspected and see that

they are in reasonably safe condition for the servants to work in.2° The rule as

to safe place for work does not apply to the entry room of a mine constantly chan

ging by labor performed therein.21 The duty to furnish a safe place for work is

violated by a master placing a. quantity of dynamite in an air shaft where em

ployee are at work, a concussion of 60 pounds being sufficient to explode same.=2

Measures for the protection of mine workers have been enacted in most states.“

Persons engaged in the electrical business must exercise care and prudence as

to insulation and other means for the protection of employes."

gerous machinery must be safe guarded.“

17. That a. fellow employs was engaged

in removing a door is not notice that stairs

beyond the door have been removed. Preusch

off v. Stroh Brew. Co. [Mich.] 92 N. W. 945.

18. Metcalf v. Nystedt. 102 Ill. App. 71;

Hagerty v. Evans, 87 Minn. 435, 92 N. W.

399; Gwiney v. Le Baron, 182 Mass. 368. 65

N. E. 789. A rack collapsing when only half

full of lumber shows a. failure to furnish a

proper appliance. Corbett v. American Screen

Door Co. [Mich.] 95 N. W. 737.

19. A temporary arch to support brick

work ls not a scaffold within the New York

labor law governing safety of scaffolds

[Laws 1897. p. 467, c. 415. § 18]. Haughey v.

Thatcher. 85 N. Y. Supp. 935. Under the New

York law requiring safety of scaffolds, the

master is liable. though the servant partici

pated in construction, unless the servant

knew of the defect or by the exercise of rea

sonable care might have known of it. Jury

authorized to find nonassumption where

boards used were painted on one side and

discolored with dirt on the other. Wingert

v, Krnkauer, 76 App“. Div. [N. Y.] 34. The

New York laws extending liability of em

ployers to make compensation for injuries

suffered by employes did not take away

rights existing under other laws as to safe

ty of scaffolds. nor take away similar com

mon-law rights [Law 1902. p. 1748, c. 600].

Gmaehle v. Rosenberg. 40 Misc. [N. Y.] 267.

The New York labor law requiring safe con

struction of scaffolds used in the “erection,

repairing, altering or painting of a house,

building or structure," applies to scaffolds

erected in a factory to attach machinery to

the ceiling. Wingert v. Krakauer, 76 App.

Div. [N. Y.] 34. Failure to erect a. platform

to prevent fall of tools on laborers beneath

will not be regarded as the proximate cause

of an injury where there was no proof that

it would be possible to construct a platform

strong enough to withstand fall of tool in

question. Miniter v. Chicago 8: N. W. R. Co.

[Iowa] 96 N. W. 1108.

20. Tradewater Coal Co. v. Johnson,

KY. L. R. 1777. 72 S. W. 274.

21. Heald v. “'allace, 109 Tenn. 346, 71 3.

WV. 80.

22. Angel v. Jellico Coal Min. Co. [Ky.]

74 S. W. 714. p

23. A statute requiring examination of

mines on alternate days and that safety is

secured by props does not make the owner

an insurer of the safety of miners [Burns'

24

Shafts and dan

The New York Factory Act for the

Rev. St. Ind. 1894, § 7472]. “’ooley Coal Co.

v. Bracken. 30 Ind. App. 624. 66 N. E. 775.

Failure of mine owner to furnish timbers for

supports on request as provided by statute

is negligence. rendering owner liable for in

juries resulting therefrom [Balllnger's Ann.

Codes & St. § 3178]. Green v. Western Amer

ican Co., 30 Wash. 87, 70 Fee. 310. A viola

tion of the Missouri act as to safety appli

shoes for the protection of persons using

mine shafts for conveyance may not be in

voked by one whose business it is to run

the hoisting appliance [Rev. St. Mo. 1899.

§ 8811]. Barron v. Mo. L. & Z. Co., 172 M0.

228, 72 S. W. 534. The Missouri law requir

ing mine owners to supply supports in mines

where required intends that they shall be

furnished when needed without waiting for

requests from the workmen [Mo. Rev. St.

§ 8822]. Bowerman v. Lackawanna. Min. Co..

98 Mo. App. 308. 71 S. W. 1062. The laws of

Kansas require operators to employ com

petent fire bosses to examine the mine daily

and the operator is liable for injuries to min

ers by explosion of gas caused by failure to

make the proper inspection [Kan. Laws, 1897.

c. 159]. Schmalstieg v. Leavenworth Coal

Co.. 65 Kan. 753, 70 Fee. 888, 59 L. R. A. 707.

The laws of Washington require mine own

ers to provide sufficient ventilation and the

duty is a positive one [Ballinger's Ann. Codes

& St. I 3165]. Czarecki v. Seattle d: 8. F. R.

& N. Co.. 30 Wash. 288. 70 Fee. 760.

24. Potts v. Shreveport Belt R. Co., 110

La. 1. A master is negligent who directs an

employs to work in a. place which he is told

is unsafe as where the servant, a lineman, is

directed to mount the pole of another com

pany, the dangers of which are told him by

the foreman of the latter company. Shanks

v. Citizens‘ General Elec. Co. [Ky.] 76 S. W.

379. Where two electric companies con

tracted for Joint use of certain poles, the

duty of one of them to keep its wires prop

erly insulated to prevent injury to empioyos

of the other company was a duty incident

to operation and nontransferable. Stand

ard L. & P, Co. v. Munsey [Tex.] 76 S. W.

931. Where the evidence shows a. combina

tion of two electric companies and that their

wires were sustained by the same poles, one

of the' companies was bound to exercise care

to prevent injury to employes of the other.

Dallas Elec. Co. v. Mitchell [Tex.] 78 S. W.

935.

25. Recovery may be had for injuriel

caused by failure to keep in repair cover
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protection of operatives by requiring guards for shafting and set screws does not

require protection of set screws beyond the reach of operatives and only dangerous

to persons other than operatives.“

The duty as to light is not fulfilled by merely furnishing materials therefor.”

There may be no recovery on the ground of poor light in the place where the injury

resulted from other causes.“

Knou‘ledge.-—It is necessary that master should have knowledge of the defect

and he is held to knowledge of defects, the existence of which he could have ac

quired by the exercise of ordinary care.”

where it is shown that the machine was constructed by defendant.3°

Knowledge of defects is established

Where the

defect occurs in the original construction of the appliance, knowledge of master

will be presumed.”1 Notice from state mine examiner to defendant’s fire hose sufli

cient to charge defendant with notice of dangerous condition.“2

(§ 3) 0. Methods of work, rules and regulations—The master has the duty

of using ordinary care in his methods of work to prevent injury to the servant.33

The rule requires observance of statutes requiring adoption of means to this end."

It does not require protection from accidents not to be reasonably anticipated.“

ings for shafts. Levy v. Grove Mills Paper

Co., 80 App. Div. [N. Y.) 384. Laws imposing

on the master the duty of safeguarding “all

belting and gearing" does not oblige the

master to guard shafting and pulleys [R. 1.

Gen. Laws 1896, c. 68, 5 6]. Pierce v. Con

trexvilie Mfg. 00. [R. I.] 56 Atl. 778. Boy

of 16 injured by obeying order to throw a

belt and by reason of machinery below being

exposed he fell into same. Winters v. Boll

Bros. Mfg. Co.. 204 Pa. 41. Failure to pro

vide guards for machinery as required by

statute does not create a statutory liability

unless such failure is contrary to the in

spector’s orders. Ind. Mfg. Co. 7. Wells, 31

Ind. App. 460, 68 N. E. 319. Failure of mass

ter to guard his machinery as required by

statute is negligence. Id.

20. Laws 1897. c. 415. Shaw v. Union Bag

8: Paper Co., 76 App. Div. [N. Y.] 296.

2'7. rl‘he duty of a master to properly light

place for work was not discharged by fur

nishing lamps, material for new lights and

a competent electrician. Devaney v. Degnon

McLean Const. Co., 79 App. Div. [N. Y.] 62.

28. A nail struck squarely on the head

sprang from the place, inflicting the injury:

effect would have been same if place was

properly lighted. Anderson y. Forrester

Nace Box Co. [Mo. App.] 77 S. W. 486.

29. Louisville & N. R. Co. v. Roberts, 24

Ky. L. R. 1160, 70 S. \V. 833; Morgan v.

Mammoth Min. Co.. 26 Utah, 174. 72 Pac. 688;

Nashville, C. & St. L._ R. Co. v. Cody, 181 Ala.

59?; Mo. Malleahle Iron Co. v. Dillon, 206 111.

145, 69 N. E. 12: Roche v. Denver & R. G.

R. Co, [0010. App.] 73 Fee. 880; Roche v.

Llewellyn Iron Works Co., 140 Cal. 563, 74

Pac. 147; Herbert v. Mound City B. d: S. Co.,

90 Mo. App. 305; Hayzel 1. Columbia R. Co.,

19 App. D. C. 359; Consol. Stone Co. v. Mor

gan, 160 Ind. 241, 66 N. E. 696; Baltimore &

O. S. W. R. Co. v. Greer, 103 Ill. App. 448.

Even if a railroad siding has a defective

switch but the condition of the siding is

such as to make it reasonably safe to use

it, an employe cannot recover for an injury

caused by the escape of a. car from the sid

111;,r if such escape was caused by a. defective

brake, unless the defect was known to the

employes of the company having charge of

the same or could have been known to them

by the exercise of reasonable care. Jones

v. Seaboard Air Line R. Co. [B- C.) 46 S. E.

188. The tendency of wooden appliance to

decay may he considered. Dyes v. Southern

Pac. Co., 140 Cal. 296. 73 Pac. 972. A master

called upon to send a servant to a. third per

son to make repairs had a. right to assume

that there was no defect in appliances mak

ing it dangerous to perform the work.

Roche v. Llewellyn Iron Works Co., 140 Cal.

563, 74 Pac. 147.

80. Conan]. Stone Co. v. Morgan, 160 Ind.

241, 66 N. E. 696.

81. Finnerty v. Burnham, 205 PL 305.

32. Riverton Coal Co. v. Shepherd, 207 Ill.

895, 69 N. E. 921.

83. Pittsburg, C., C. & St. L. R. Co. v.

Hewitt, 102 Ill. App. 428. Failure of master

to have a screen in front of a. blast furnace

is negligence authorizing a recovery by a

servant injured thereby. Curtis v. McNair.

173 M0. 270, 73 S. W. 167. Plaintiff, is man

ager of one of a large number of stores main

tained by defendant with full charge and vis

ited only occasionally by defendant's audit

ing agent, had the duty of keeping a. gaso

line lamp in safe condition and not the mas

ter. Langdon-Creary Co. v. Rouse. 24 Ky. L.

R. 2095, 72 S. W. 1113. A superintendent or

dering a servant under a. wagon draWn by

a span of mules was guilty of gross negli

gence in excusing the driver and taking no

precaution to prevent their starting other

than placing himself in front of them. Hugu

min v. Hinds, 97 Mo. App. 346. 71 S. W. 479.

34. Hurd‘s Rev. St. 111. 1901, p. 1202, re

quires mine owners to maintain attendants

at the main doorways of mines. And there

is a presumption that if maintained they

would perform their duty. Himrod Coal

Co. v. Stevens, 203 111. 115. 67 N. E. 389. A

statute declaring that no person under 16

shall be allowed to clean moving machinery

prevents the cleaning of parts intended to

remain stationary while the parts designed

to move are in motion. Brewer v. Locke,

31 Ind. App. 353, 67 N. E. 1015.

85. There may be no recovery for injuries

caused by a break in the insulation on a
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The master is not required to examine as to unexploded shots before renewing

operation of drill but could cause the examination to be made by the operator of

the drill and his helper.8°

It is negligence for a motorman to leave his motor after turning on the current

to look after a trolley oif the wire."

In the operation of trains care should be observed as to signals,“ they should

comply with laws regulating speed,“ lookouts should be placed on leading car

backed over crossing," where cars are left uncoupled they should be secured,‘1 de

railing switches should be installed,‘2 numerous handcars should be so operated

that danger of collision may be avoided,‘3 and where a train is moved in construc

tion work its speed should not be so great as to endanger employes engaged in

throwing material therefrom.“ A brakeman will not be presumed to have been

wire recently installed whereby electricity

was discharged causing injury to employe,

as this was not to be anticipated. Fulton

v. Grieb Rubber Co. [N. J. Law] 54 Atl. 561.

A railroad laborer cannot recover for injur

ies from being shot by some one on a pass

ing excursion train. there being no signs

of disorder on the train or anything to in

dicate that such an act would be commit

ted. Jones v. Mo.. K. & T. R. Co. [Tex. Civ.

App.] 73 S. W. 1090. A railroad company is

not liable for injuries caused by a collision

with cars that have escaped from a. siding

onto a main track. where they were driven

thereon by a. storm of unanticipated vio

lence. Jones v. Kan. City. Ft. 8. 8: M. R. Co.

[Mo.] 77 S. W. 890. It is not negligence for

owners of a horse to remove the bridle and

put on halter in its place and turn her

over to a driver to lead her to feed box

without unhitching from wagon. there being

nothing in the surroundings to frighten the

mare. Fifer v. Burch [Neb.] 94 N. W. 107.

80. Livengood v. Joplin-Galena Consol. L.

8: Z. Co. [Mo.] 77 S. W. 1077.

37. Same v. St. Louis & M. R. Co.. 174 Mo.

53. 73 S. W. 686.

88. A switch engine should give warning

when backed over crossing used by em

ployes. Chicago. I. & L. R. Co. v. Cunning

ham. [Ind. App.] 69 N. E. 304. It is the duty

of railroad company to use ordinary and rea

sonable care to cause operative to be noti—

fied of the approach of trains to prevent col

lisions. Northern Pac. R. Co. v. Mix. 121

Fed. 476. An engineer is negligent in not

signaling before backing e. train. Gulf, C.

8: S. F. R. Co. v. Cooper [Tex. Civ. App.] 77

8. W. 263. A brakeman engaged in coup

ling and uncoupling cars had a. right to as

sume that engine would not be moved with

out a signal. Galveston, H. & S. A. R. Co.

v. Courtney. 30 Tex. Civ. App. 544. 71 S. W.

307. Stopping a. train without signal from

the engine as required 'by rules justified jury

in finding that act the proximate cause of a

collision between parts of a broken train.

San Antonio &' A. P. R. Co. v. Ankerson

[Tex. Civ. App.] 72 S. W. 219. Where a

brakeman was injured by the backing of cars

without signal from the engine. it is not im

portant that the engineer did not know that

brakeman was between the cars. Galveston,

H-. & S. A. R. Co. v. Courtney. 30 Tex. Civ.

App. 544. 71 S. W. 307. The engineer of a

switch engine backing a train without sig

nal is guilty of negligence. Black v. Mo.

Pac. R. Co.. 172 M0. 177, 72 S. W. 559. It is

Curr. Law. VoL 2—62

I

the duty of an engineer to ring bell and ex

ercise ordinary care to avoid injury to serv

ants of the company employed on track.

Smith v. Atlanta 8.: C. A. L. R. Co., 132 N. C.

819. Usage of employes of different railway

companies using the same road as to sig

nals. when approaching the intersection.

makes a new rule as to operation of trains.

Southern Ind. R. Co. v. Davis [Ind. App.] 68

N. E. 191. Where a conductor who was in

a position to see a brakeman at work be

tween cars on a siding did not attempt to

stop another train from backing on the sid

ing or warn the brakeman of his danger. he

was guilty of negligence. Southern R. Co.

v. Otis. Adm'r [Ky.] 78 S. W. 480. The back

ing of a freight train upon a siding against

cars standing there without warning by

whistle is negligence as to a brakeman be

tween such cars. Id.

89. Mo.. K. & T. R. Co. v. Goss [Tex. Civ.

App.] 72 S. W. 94: Smith v. Atlanta & C. A.

L. R. Co.. 132 N. C. 819.

40. A rule requiring a lookout on the

leading car over a crossing or a. flagman at

the crossing is not complied with by the

presence of a brakeman at a crossing to sig

nal the engineer and to couple and uncouple

cars. he being presumably engrossed with

these duties. Mo.. K. & T. R. Co. v. Jones

(Tex. Civ. App.] 75 S. W. 63.

41. It was negligence to leave a train un

coupled from the engine on a. down grade

secured only by air brakes. they not being

able to hold a train in that position more

than five minutes. Cincinnati. N. 0. & T. P.

R. Co. v. Maley's Adm’r [Ky] 76 S. W. 334.

42. Cooper v. N. Y.. O. 8: W. R. Co.. 84

App. Div. [N. Y.] 42. The fact that there

was no deralling switch does not show

negligence per se in an action for injuries

caused by collision with escaped cars. Jones

v, Kan. City. Ft. S. & M. R. Co. [Mo.] 77 S.

W. 890.

43. Middleshorough R. Co. v. Stallard‘s

Adm'r. 24 Ky. L. R. 1666. 72 S. W. 17.

44. A railroad company is liable to a

trackman for injuries caused by negligently

throwing material from a construction train.

though the contract for construction pro

vided that the company should not be liable

for accidents which might occur on the ma

terial cars. the train being operated by serv

ants of the company who participated in the

act by running the train at an cXcessiVO

rate of speed. St. Louis & S. W. R. Co. V

Arnold ['l‘ex. Civ. App.] 74 S. W. 319
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thrown off his guard by absence of telltales where it is not averred that he knew

of the use of such means of warning.“

Customary methods—Ordinarily the master will be held to have performed his

duties by the use of methods in use by others in the same business.“ Fact of cus

tom will not excuse the performance of an act negligent in itself." Plaintiff to be

bound by a custom must have knowledge of its existence.“

Balm—Where employes are numerous and their safety depends on performance

of duties at stated times and in a given manner, it is the duty of the master to

promulgate proper rules for their guidance.“ Before liability for failure to pro—

mulgate rules, it must be shown that rules are practicable and required.“ Where

those issued are sufficient, he is not required to adopt others.“ Rules are not re

quired where the duties are simple or the appliances easily understood.“ The

master is not required to promulgate rules to cover unforeseen contingencies."

Rules should be explicit,“ and reasonable.“ The master will be held to knowledge

of general violation of rules." A railroad conductor may not be charged with the

violation of a. rule where he is running his train under an order authorizing him to

ignore the rule." The fact that there is a general violation of orders by employes

for whose government it was promulgated may not be invoked by one in another

line of employment."

45. Holiingsworth v. Chicago, I. & L. R.

Co.. 160 Ind. 259. 65 N. E. 750.

40. Kane v. Falk Co., 93 Mo. App. 209;

Gulf, C. 8: S. F. R. Co. v. Hill. 29 Tex. Civ.

App. 12. 70 S. W. 103; La. Barre v. Grand

Trunk Western R. Co [Mich] 94 N. W. 735;

Keck v. American Tel. & Tel. Co.. 131 N. C.

277. The practice of making a flying switch.

being a. common method. is not of itself neg

ligence. Carr v. St. Clair Tunnel Co. [Mlch.]

92 N. W. 110. Shifting cars by “kicking

back" is not negligence per se. Fla. Cent. &

P. R. Co. v. Moonev [Fla.] 33 So. 1010.

47. Braaflat v. Minneapolis & N. E]. Co.

[Minn.] 96 N. W. 920, Whether a train was

handled with ordinary care and not whether

handled in the usual and ordinary way is

the test to determine liability for injuries

to a brakeman on the roof of an icy car

caused by sudden bump of train. Tex. &

P. R. Co. v. Behymer. 189 U. S. 468. 47 Law.

Ed. 905.

48. Galveston, H. & S. A. R. Co. v. Pcndle

ton. 30 Tex. Civ. App. 431. 70 S. W. 996.

49. Boyle v. Union Pac. R. Co.. 25 Utah“. 420,

71 Fee. 988; Wright's Adm'r v. Southern R.

Co. [Va.] 42 S. E. 913. In the absence of rules

as to the use of racks for lumber, in case

of the overloading of a rack by order of a.

foreman, the negligence will be that of the

master. Corbett v. American Screen Door

Co. [Mien] 95 N. W. 737. A card furnished

by a railroad company to its engineers and

containing a column headed “minimum time

freight trains between stations." but relative

to which there is no rule maklng it an en—

gineer's duty to regard this minimum time

does not bind the engineer or his representa

tives. Cent. of Ga. R. Co. v. Vining, 116 Ga.

284. Failure to provide rule for notice be

fore moving cars on warehouse track held

negligence. Bain v. Northern Pac. R. Co.

[Wit] 98 N. W. 241.

50. Kapella v. Nichols Chemical Co.. 83

App. Div. [N. Y.] 45.

51. Merchants‘ & P. Oil Co. v. Burns. 96

Tex 573, 74 S. TV. 758: Shannon v. N. Y. Cent.

i ll. R. R. Co.. 84 N. Y. Supp. 646. Rules

Rules will be reasonably construed." The violation of the

/

requiring a. conductor on the rear platform

and signals before backing electric cars are

sufl‘lcient without other rules where no ad

ditional rules of other lines are shown.

fispcombe v. Detroit Elec. R. [Mich.] 94 N. W.

52. The business of unloading logs from

flat cars is not so hazardous as to require

master to formulate rules governing con

duct of employee. Boyer v. Eastern R. Co..

87 Minn. 367. 92 N. W. 326. Rules are not

required for the government of employes

operating appliances easily understood and

used for a great variety of purposes. Der

rick. Wagner v. N. Y.. C. dz St. L. R. Co., 76

App. Div. [N. Y.] 552.

58. Murphy v. Milllken. 84 App. Div. [Nv

Y.] 582; Gila. Valley. G. 8: N. R. Co. v. Lyon

[Ariz.] 71 Fee. 957.

54. Notice of non-clearing points on side

of track should specify all locations. Notice

construed to apply to other points than place

of injury. Bradburn v. Wabash R. Co.

[Mich] 96 N. W. 929.

55. A rule requiring use of stick in mak

ing couplings does not apply where it would

be impossible to make the coupling in that

way by reason of the weight and length of

the coupling. Fleming v. Southern R. Co..

131 N. C. 476. Rules requiring brakeman to

inspect steps on cars and that conductors

see that this duty is performed are reason

able and not opposed-to public policy. Sci 1

v. Eastern R. Co. [Minn.] 95 N. W. 892.

50. Clark v. Manhattan R. Co., 77 App.

Div. [N. Y.] 284. Failure to observe rule as

to inspection of engine generally disregarded

is not negligence between engineer and com

pany. Galveston. H. & S. A. R. Co. v. Col

lins [Tex. Civ. App.] 71 S. W. 560.

57. Boyle v. Union Pac. R. Co., 25 Utah,

420. 71 Pac. 988.

58. St. Louis S. W. R. Co. v. Splvey [Tern]

76 S. W. 748.

50. Scott v. Eastern R. Co. [Minn.] 95 N.

W. 892. The fact that one injured by a

handcar collision was riding to dinner in
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rule must be the proximate cause of the injury.“ A violation of rules governing

train dispatcher is prima facie evidence of negligence.“

(§ 3) D. Warning and instructing servant—The master has the duty of

warning and instructing employee as to the dangers of the employment," of which

the master has knowledge or ought to have knowledge.“8 It is not required where

the employe is experienced,“ or the danger is obvious." It is particularly required

in the case of inexperienced or youthful employee.“ The instruction must be sufii

vlelation of a. rule requiring section hands

to carry their dinner will not defeat a re

covery. the object of the rule not being based

on grounds of safety of the employe but

to prevent loss of time from work. McGinn

v, McCormick, 109 La. 896. a

00. A rule that a brakeman should never

place himself in a dangerous position unless

he knows that the engineer has seen and

obeyed his signal is not violated where the

engine was stopped in response to the brake

man’s signal and the injury was caused by

backing the train without the engineer first

signalling. Gulf, etc., R. Co. v. Cooper [Tex.

Civ. App.] 77 S. W. 263.

61. Northern Pac. R. Co. v. Mix [C. C. A.]

121 Fed. 476.

62. Brower v. Timreck, 66 Kan. 770, 71

Pac. 581: United Laundry Co. v. Steele, 24

Ky. L. R. 1899. 72 S. W. 305; Illinois Steel

Co. v. Ryska, 102 Ill. App. 347; McDonnell

v. Central of Georgia R. Co., 118 Ga. 86; Tay

lor v. Bradford [Miss.] 35 So. 423; Evans v.

La. Lumber Co. [La.] 35 So. 736; Borgerson

v. Cook Stone Co. [Minn.] 97 N. W. 734;

Northern Pac. R. Co. v. Tynan [C. C. A.] 119

Fed. 288; Momence Stone Co. v. Turrell, 205

111. 515, 68 N. E. 1078. A master setting an

employe to work with a machine with which

he is unfamiliar and there is a. safe and

an unsafe method of operation, it is his duty

to instruct as to the safe mthod. Wright v.

Stanley [C. C. A.] 119 Fed. 330. A railroad

company should warn switchmen of the dan

gers of lumber piles close to the tracks in

yards where switching is done. Bradburn

v. Wabash R. Co. [Mlch.] 96 N. W. 929. It

is the duty of employer to notify tunnel

driver of the location of unexploded blasts.

McMillan v. North Star Min. Co., 32 Wash.

579. 73 Pac. 685. The master must use ordi

nary care in instructing servant as to the

use of the materials furnished. Gallman v.

Union Hardwood Mfg. Co., 65 S. C. 192. It is

the duty of the master to give timely warn

ing of blasts. Orman v. Salvo [C. C. A.] 117

Fed. 233.

68. Evans Laundry Co. v. Crawford [Neb.]

93 N. W. 177; Roche v. Llewellyn Iron Works

Co., 140 Cal. 663, 74 Pac. 147. The master

is not required to warn of dangers of which

he has no knowledge or reason to suspect.

Wilson v. Northern Pac. R. Co., 31 Wash.

67, 71 Pac. 713. An employer is not required

to warn against dangers of which he is

ignorant and where he had been advised of

safety by competent persons. Electrical

shock. Aga v. Harbach' [Iowa] 93 N. W. 601.

It is the duty of the master to give notice

of latent defects of which he has knowledge.

Pittsburg. etc., R. Co. v. Hewitt. 102 Ill.

App. 428. The employer of an electric line

man is negligent in failing to notify the line

man of the fact that wires were improperly

placed and current turned on. General Elec.

Co. v. Murray [Tex. Civ. App.] 74 S. W. 50.

knowledge of assistant foreman that a ma.

chine was liable to fall held not imputable.

Bauer v. American Car 8: 1“. Co. [Mlch.] 94

N. W. 9.

04. Berlin v. Mershon [Mlch.] 93 N. W.

248; Conner v. Draper Co., 182 Mass. 184. 65

N. E. 39; Hettich v. Hillje [Tex. Civ. App.]

77 S. W. 641; Saucier v. N. H. Spinning Mills

[N. H.] 56 Atl. 645. Miner as to the dan

gers from an unsupported rooi‘. Kansas &

T. Coal Co. v. Chandler [Ark.] 77 S. W. 912.

Section foreman of 17 years' experience—

unusual weight of push car assigned him.

Seery v. Gulf, etc., R. Co. [Tex.] 77 S. W.

950. Helper of drill operator for explosives

as to dangers from unexploded shots. Liv

engood v. Joplin-Galena Consolidated Lead

& Zinc Co. [Mo.] 77 S. W. 1077. One operat- '

ing a machine that starts as soon as it re

leases a log is not entitled to notice of the

time of starting where he knows of such

fact by reason of long experience. Olsen v.

North Pac. Lumber Co. [C. C. A.] 119 Fed. 77.

Where it is part of an employe's duty to

remove defective appliances. it is not the em

ployer's duty to inform him as to which

are unsafe to work upon. Kellogg v. Den

;e; City Tramway Co. [Colo. App.] 72 Fee.

0 .

65. Arkland v. Taber-Prang Art Co.

[Moss] 68 N. E. 219: Herbert v. Mound City

Boot & Shoe Co., 90 Mo. App. 305; Kiser v.

Hot Springs Barytes Co.. 131 N. C. 595;

Chmiel v. Thorndike Co.. 182 Mass. 112. 65 N.

E. 47; Simone v. Kirk, 173 N. Y. 7, 65 N. E.

739; Harrington v. Union Cotton Mfg. Co..

182 Mass. 566, 66 N. E. 414; Buston v. Har

vard Brewing Co., 183 Mass. 438, 67 N. E.

356; Paoline v. Bishop [R. I.] 55 Atl. 752;

Brundige v. Dodge Mfg. Co.. 183 Mass. 100.

65 N. E. 604. Mnngle in laundry. Gaudet v.

Stansfleld, 182 Mass. 451. 65 N. E. 850. Miner

wandering from path in mine, the employer

furnishing employee with a guide. Smith v.

Thomas Iron C0. [N. J. Law] 64 Atl. 662.

Danger that a machine will fall if negligent

ly operated need not be called to servant's

attention. Bauer v. American Car d: F. Co.

[Mlch.] 94 N. W. 9.

06. Vinson v. Morning News, 118 Ga. 655;

Ala. Steel & Wire Co. v. Wrenn, 136 Ala.

475: Marcus v. Loane, 183 N. C. 54; Franklin

v. Mo. K. & T. R. Co.. 97 Mo. App. 473, 71 S.

W. 540; Pittsburg. etc., R. Co. v. Hewitt,

102 Ill. App. 428: Evans Laundry Co.v. Craw

ford [Neb.] 93 N. W. 177; Patterson v. Cole

[Kan] 78 Pac. 54: Ittner Brick Co. v. Killian

[Neb.] 93 N. W. 951; Karczewski v. Wilming

ton City R. Co. [Dei.] 54 Atl. 746; Doyle v.

Pittsburg Waste Co., 204 Pa. 618; Yentsch v.

Chloride of Silver Dry Cell Battery Co.. 96

Md. 679. The duty of warning is particularly

imperative in the case of children employed

iround dangerous machinery. Fitzgerald v.

Alma. Furniture Co., 131 N. C. 636. A boy

set to work with a vicious horse whose vi—
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cien'c."r It is not necessary to warn as to matters not hazardous,” nor as to unan

ticipated dangers,“ nor as to dangers of negligence of felloisv-servant.’m Master

should warn as to dangers from striking employes where the master has knowledge

of such danger and the servant has no ‘such knowledge." The failure to warn or

instruct must be the proximate cause of the injury to sustain a recovery on that

ground."2

('3’ 3) E. Fellow-Servanta—The doctrine that there may be no recovery for

injuries caused by the negligence of a fellow-servant," the master hain'ng performed

his duty as to appliances and places for work," is a common-law doctrine," and,

in the absence of evidence, is presumed to obtain in a sister state." Where there

is no statutory rule determining the matter, Federal courts will determine Whether

parties are fellow-servants by the general rule without regard to where contract of

employment was made."

servant law of that country will be recognized in an action in this country."

ciousness on former occasions is known to

the master should be informed of the dan

gers. Carena. v. Zanmatti. 82 App. Div. [N.

Y.] 11. In an action {or injuries, it may he

shown that the brother or the injured serv

ant notified the superintendent of his inex

perience as showing knowledge. Ala. Steel

& Vl'ire Co. v. Wrenn, 188 Ala. 475. A railroad

company is not required to warn a. call

boy of the dangers of riding on the side of

freight cars in the yards. his duties not

requiring him to ride on such cars. St. Louis

S. W. R. Co. v. Spivey [Tern] 76 S. W. 748.

It is the duty of a corporation when it em

ploys inexperienced men and places them in

dangerous positions directly under others

having the direction and control of danger

ous appliances to give the latter notice of

the tact of such inexperience and caution

them as to the necessity of exercising spe

cial caution towards assuring their safety.

Evans v. La. Lumber Co. [La.] 8‘5 80. 736.

67. The notice of the condition and situa

tion of a. burned bridge is sufficient which

gives its number and location between cer

tain mile posts. St. Louis, etc., R. Co. v.

Mize [Ark.] 71 S. W. 660. Telling servant to

be careful in loading dynamite sufficiently

warns him not to load into holes too small.

Kop! v. Monroe Stone Co. [Mich.] 95 N. W.

72.

08. Parish v. 1110., K. & T. R. Co. [Tex.]

76 S. W. 234.

69. Gay’s Adm'r v. Southern R. Co. {Va.]

44 S. E. 707.

70. Klos v. Hudson River Ore & Iron Co.,

77 App. Div. [N. Y.] 566.

71. Hoishouser v. Denver Gas & Elec. Co.

[Colo. ADD-l 72 Pac. 289.

72. Clark v. Mo" K. & T. R. Co. [No.1 77

S. W. 882; Fronk v. Evans City Steam Laun

dry [Neb.] 96 N. W. 1053. The omission of a.

vice-principal o! a mining company examin

ing a place for work after a. fire to warn

men of dangers or remedy the defect is the

proximate cause 0! a collapse injuring one

working in the place. Baumann 'v. Reiss

Coal Co., 118 Win. 330, 96 N. W. 139. There

may be no recovery for injuries on the

ground of a want of instruction as to the

dangers 01 operating a machine. where the

injury was caused by other machinery than

that on which he was employed. Injury in

elevator. Baldwin v. Urner, 206 Pa. 459.

73. Western R. v. Arnett. 137 Ala. 414;

In an action for death of a servant in Canada, the fellow

The

Richardson v. Mesker. 171 M0. 666. 12 S. W.

506; Rosemand v. Southern 3.. 66 S. C. 91.

44 S. E. 574; Krintzman v. Interurban St. E.

Co.. 84 N. Y. Supp. 2‘8; Miniter v. Chicago 8:

N. W. R. Co. [Iowa] 96 N. W. 1108: Cedar

iown Cotton Co. v. Hanson, 118 Ga. 176; Mil

ler v. llcheesport Connecting R. Co., 205 Pa.

60. 54 Atl. 496; Norman v. Middlesex 8: S.

Traction Co., 68 N. J. Law. 728; McQueeney

v. Nor—cross, 75 Conn. 381; Hale v. Kan. City

Southern R. Co., 120 Fed. 735; The Troy, 121

Fed. 901; Fay v. “'ilmarth, 183 Mass. 71.

66 N. E. 410; Nordquist v. Fuller, 182 Mass.

411. 65 N. E. 884: Ahern v. Hildreth. 183 Mass.

296. 67 N. E. 326: Carr v. Shields, 125 Fed.

827; Ralph v. American Bridge Co., 30 Wash.

500. 70 Pac. 1098: Norman v. Middlcsex & S.

Traction Co., 68 N. J. Law. 728; Ennis v. Lit

tle [12. 1.] 55 Atl. 884. Allowing hammer to

fall in ore carrier and thence carried into

crusher causing injury. Molique v. Iowa

Gold Min. & Mill. Co. [0010. App.] 71 Pac.

427.

74. Peat v. Remington & Son Pulp & Pa

per Co.. 86 App. Div._ [N. Y.] 101; Miniter v.

Chicago 8: N. W. R. Co. [Iowa] 96 N. W.

1108; Gittens v. William Porten Co. [Mind]

97 N. W. 378; Enright v. Oliver [N. J. Err.

& App.] 55 Atl. 277; Morrison v. Vi'hittier

Mach. Co. [Mann] 67 N. E. 646; Thompson

v. Worcester [Mass.] 68 N. E. 833; Robinson

v. 'l‘aku Fishing Co., 42 Or. 537, 71 Pac. 790;

Lenderlnk v. Rockford [Mich.] 98 N. W. 4;

Walters v. George A. Fuller Co., 82 App.

Div. [N. Y.] 254. The duty as to supervision

does not require protection from negligence

and carelessness of fellow servants. Dixon

v. Union Iron Works [Minn] 97 N. W. 375.

An employer is not required to inspect the

daily adjustment of machinery in his plant

and is not liable tor an insufficient adjust

ment made by a. fellow workman. South

Baltimore Car Works v. Schaeter. 96 Md. 88.

Fellow servant selected weak and unsuita

ble rope instead of a proper one which had

been furnished by master. Amburg v. Inter

national Paper Co.,_97 Me. 327.

75. Rosemand v. Southern H... 86 S. C. 91.

44 B. E. 574. x."

Rosede v. Southern 1%.. 6.6 S. I . 91,

E. 574.

Pa. 00. v. Fishack [C. C. A.] 123 Fed.

78. Rick v. Saginaw Bay Towing Co.

[Mich.] ‘33 N. W. 632. __
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negligence of fellow-servants is one of the risks of the employment assumed by the

servant."

tucky."o

of his duties.“1

ter’s employ at the time of the injury."

Gross negligence of a. fellow-servant will authorize a recovery in Ken

A master is not liable for acts of a superintendent not within the line

The doctrine may not be invoked as against one not in the mas

Employer’s liability acts and constitutional provisions in some of the states

have abrogated the doctrine in its application to certain employments. Cases con;

struing such provisions are collected in the footnote."

79. McDonald v. Standard Oil Co. [N. J'.

Err. & App.] 55 Atl. 289; Cooper v. N. Y.,

O. & W. R. Co.. 84 App. Div. [N. Y.] 42;

Dishon v. Cincinnati. N. 0. 8: '1‘. P. R. Co..

126 Fed. 194; Southern Ind. R. Co. v. Harrell

[Ind.] 68 N. E. 262; Bunker Hill & 8t M. 8:

C. Co. v. Kettleson, 121 Fed. 529: Bauer v.

American C‘ar & Foundry Co. [Mich] 94

N. W. 9. Instruction criticised for use of

term "occasional" carelessness ot fellow serv

ant. Cumberland T. & '1‘. Co. v. Ware's

Adm‘x, 24 Ky. L. R. 2519. 74 S. W. 289.

Contra, the carelessness or a. fellow servant

is not a risk incident to the employment of

operating a railroad and is not assumed

[Rev. St. Mo. 1899, g 2873]. Thompson v.

Chappcil, 91 Mo. App. 297. Stevedores un

loading a vessel into a lighter were not

charged with notice of the careless way their

employes were doing the work by the fact

that one injured had spoken to one of the

employes not in charge as to the matter.

Thornton v. Hogan. 82 App. Div. [N. Y.] 500.

80. Board v. Chesapeake & O. R. Co.. 24

Ky. L. R. 1079. '10 S. W. 625. In Kentucky,

there can be no recovery for injuries result

ing from the negligence of a superior in

service unless the negligence shown is gross.

Kentucky Distillerles & Warehouse Co. v.

Schreiber. 24 Ky. L. R. 2236. 73 S. W. 769.

Gross negligence ot foreman to direct a

workman to let tall a. heavy timber without

warning workmen below. Board v. Chesa

peake & O. R. Co., 24 Ky. L. R. 1079, 70 S.

W. 625.

81. Tickling an employs engaged in clean

lng a. dangerous machine. Western R. v.

Mllligan, 135 Ala. 206. The act of a. tore

man of a. switching crew in placing a tor

pedo on the track as a prank is not within

the line or his duties so as to make the

company liable. Sullivan v. Louisvilledz N.

R. Co., 24 Ky. L. R. 2344. 74 S. “7. 171.

82. Simone v. Kirk. 173 N. Y. 7. 65 N. E.

739. Servant of contractor engaged by en

gineer of subcontractor. Longs v. Stanley

Hod E1. Co. [N. J. Law] 54 Atl. 251. The rule

denying the master's liability for an injury

by a fellow servant has no application to one

who has lett the scene of his labors and

was engaged in his own pursuits. Louis

ville & N. R. Co. v. Wade [FlaJ 35 80. 863.

83. Alabama: A fireman is not a person

in charge or control of a locomotive within

the Alabama act. though in the cab and di

rected by the engineer to perform an act

which he mistakes tor a command to move

the locomotive. Louisville & N. R. Co. v.

Gpss, 137 Ala. 319. Negligence or another

servant having charge of “any part of the

track of railroad" does not require that the

track chould be complete and in the charge

of a. section foreman, and includes track un

der the charge of a. construction foreman.

Southern R. Co. v. Howell. 135 Ala G89.

Florida: The term “employs.” in statute

making a. railroad company liable for inju

ries caused one ernp‘loye by the negligence

of another means such an employs as would

be a fellow servant. Louisville & N. R. Co.

v. Wade [Plan] 35 So. 863.

Georgia: A. chartered street railroad is

a. railroad company within statutes making

company liable for injuries through negli

gence of fellow servant [Civ. Code Ga. 1895,

§§ 2297. 2323.] Savannah, T. & I. 01 H. R.

v. Williams. 117 Ga. 414.

Indiana: Under the Indiana employer's

liability set. an employ: of a. corporation

may not recover for injury resulting from

negligence of a superior servant unless in

Julred while obeying the special order 0!

such superior in reference to particular work

as distinguished from general instructions.

Indiana Mfg. Co. v. Buskirk [Ind. App.] 69

N. E. 925. Applicable to railroads in process

of construction. Southern ind. R. Co. v.

Harrell [Ind. App.] 66 N. E. 1016. A. ma.

chins moved by its own steam along I. rail

road track operating a piledrivcr is a. loco

motive within the Indiana law making a cor

poration liable for injuries to employes

caused by a person in charge of a locomo

tive [Burns’ Rev. St. 1901, § 70831. Jarvis

v. Hitch [Ind.] 65 N. E. 608; Id.. 67 N. E. 1057.

Burns’ Rev. St. 1901, i 7083. making railroad

companies liable tor injuries by the negli

gence of an employs in charge of a signal.

switchyard, shop. roundhouse, train. etc., does

not apply to an employs in charge of a.

switch. Indianapolis & G. R. '1‘. Co. v. Fore

man [lnd.] 89 N. E. 669. Burns’ Rev. 8t.

1901, § 7083. making railroad companies lia

ble for injuries to an employs by negligence

of one under whose orders he was. requires

that the negligent employe be- authorized to

give such orders. Id.

Iowa: The Iowa law allowing recovery

for negligence of railway agents and servants

when connected with the use and operation

of a. railroad is not limited to employment

connected with moVement of trains. but al

lows recovery by an employo engaged in

railroad work exposing him to hazard from

the operation of a. railroad. Employe un

loading rails from a. repair train. Williams

v. Iowa. Cent. R. Co. [Iowa] 96 N. W. 774.

The Iowa employer's liability act applicable

to the operation of railways does not apply

to injuries received by a servant in the re

construction ot an abandoned railway track

[Code Iowa. 1897, § 20711. Mitchell v. Wa

bash R. Co.. 9'! Mo. App. 411. 76 S. W. 647.

Massachusetts: Act only applies where

the employe is in the exercise of due care

and diligence at the time. Sievers v. Eyre.

122 Fed. 734. A yard master is in control of

a train as to an inspector under the Massa

chusetts employer's liability act. Brady v.

Now York, etc., R. Co. [Maan 68 N. E. 227
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The positive duty of the master to furnish a reasonably safe place to work,"

and to instruct the servant as to dangers of the employment," cannot be delegated.

Minnesota: Injury to one working near

warehouse spur track by movement of cars

thereon held from risk peculiar to operation

of railroad. Gen. St. Minn. 1894. § 2701. Bain

v. Northern Pac. R. Co. [Wi.] 98 N. W. 241.

Mllllnnlpplt The Mississippi constitution

al provision limiting the application of the

fellow-servant doctrine to railroads does not

apply to actions founded on the negligence

of the master in failing to furnish a sale

way. Gulf & S. I. R. Co. v. Bussy [Miss.] 35

So. 166. The Mississippi employer‘s liability

act applicable to employee of corporations

annulllng the fellow-servant doctrine and

doctrine of assumption of risk is unconstitu

tional, as imposing burdens on corporations

without reference to differences arising out

of the nature of the business. not imposed on

natural persons and denies to all the corpo

rations the equal protection of the laws [Laws

1898, p. 85. c. 66]. Ballard v. Miss. Cotton

Oil Co.. 81 Miss. 507. A declaration is slim

cient under the Mississippi provision which

avers that the injuries to a fireman were

caused by the negligence of the engineer,

his superior officer. who had the right to con

trol his services. Cheaves v. Southern R. Co.

[Mia] 34 So. 386. A fireman may recover

for injuries caused by the engineer's negli

gence under a constitutional provision al

lowing recovery by employe as though not

an employe. where the injury results from

the negligence of one having a right to con

trol the services of the injured person

[Const. Miss. § 193]. Id. 33 So. 649.

Missouri: Rev. St. Mo. 1899. 5 2873, displa

cing the fellow-servant doctrine as to rail

roads. applies to all persons whose work is

directly necessary to the running of trains.

and includes section hands. Callahan v. St.

Louis Merchants' Bridge Terminal R. Co..

170 Mo. 473. 71 S. W. 208. 60 L. R. A. 249:

Thompson v. Chappell, 91 Mo. App. 297: Rice

v. Wabash R. Co.. 92 Mo. App. 35; Callahan

v. St. Louis Merchants’ Bridge Ter. R. Co.,

170 Mo. 473. 71 S. \‘i'. 208. It is not unconsti

tutional as subjecting railroads to liability

to their employee not imposed on others un

der similar conditions. A corporation to

which the fellow-servant act is not appli

cable is not made subject to the fact that it

is authorized to own and operate steam rail

roads. Same v. St. Louis & M. R. Co., 174

Mo. 53. 73 S. W. 686. It does not include

street railroads [Rev_ St. Mo. 1899. § 2873].

Sums v. St. Louis & M. R. Co.. 174 Mo. 53.

78 S. W. 686; Johnson v. Metropolitan St.

R. Co. [Mo App.] 78 S. W. 275.

New York: Under the New York employ

er's liability act giving an action for serv

ant's injuries resulting from negligence of

one intrusted with superintendence where

the servant is exercising due care, absence

of contributory negligence must be shown

[Laws 1902. p. 1748. c. 600. i 1. subd. 2]. Mc

Hugh v. Manhattan R. Co.. 88 App. Div. [N.

Y.] 554: Sievers v. Eyre, 122 Fed. 734. Un

der the employers' liability act of New York,

making employer liable for acts of one en

gaged in superintendence. the employer is

liable for an injury caused by the fall of a

derrick occasioned by the superintendent‘s

neglect to guy same after his attention had

been called to the matter and the master had

furnished the ropes therefor. Bellegarde v.

Union Bag & Paper Co., 90 App. Div. [N. Y.]

577. The employer‘s liability act of New

York. securing to an injured employe the

same remedies for injuries given a. stranger

where the injuries were caused by the neg

ligence of a superintendent or acting super

intendent, merely prevents the superintend

ent’s negligence from being imputed to the

employe, and hence an employe rightfully

on employer's premises is not to be regarded

as a trespasser. Bellegarde v. Union Bag &

Paper Co.. 41 Misc. [N. Y.] 106.

North Carolina. The North Carolina. act

allowing recovery by any servant or em

ploye for injuries trom defective machinery

embraces all servants and is not limited to

those engaged in running trains [Priv. Laws

1897, c. 66]. Mott v. Southern R. Co., 131 N.

C. 234.

Ohio. Under the laws of Ohio an engineer

is the constructive superior of a fireman in

a different branch of the service [87 Ohio

Laws. p. 1503]. Erie R. Co. v. Kane [C. C

A.] 118 Fed. 223. Under laws that every

person in the employ of a railroad company

having charge or control of employee in any

separate department who have no power to

direct or control the branch in which they

are employed. two switch crews handling dif»

ferent trains in the same yard are in differ

ent departments. Id.

South Cnroilnn. The South Carolina con

stitutional provision displacing the common

law doctrine of fellow-servants confers a

right but does not create a presumption or

rule of evidence. Land v. Southern R. [S.

C.] 45 S. E. 203.

Texas. The Texas act defining the term

fellow-servants in relation to railroad and

street railroad companies does not contain a

plurality of subjects. Mexican Nat. R. Co.

v. Jackson [C. C. A.) 118 Fed. 549. In Texas.

a servant of a railroad does not assume the

risk of injury through the negligence of a

fellow-servant. Tex. & P. R. Co. v. Putnam

[C. C. A.] 120 Fed. 754. The foreman of a

bridge gang in his duty to see that the track

is clear is a vice-principal under the Texas

employer's liability act [Sayles' Tex. Civ.

St. 1897, art. 4560g]. Tex. 8: P. R. Co. v.

Carlin, 189 U. S. 354. 47 Law. Ed. 849. A

push car is a "car" within the Texas employ

ers’ liability act annulling the fellow-serv

ant doctrine in its application to servants

engaged in the operation of cars. locomo

tives, etc. [Rev. St. Tex. art. 4560f. Statute

to be liberally construed]. Tex. & P. R. Co

v. Webb [Tex. Civ. App.] 72 S. W. 1044. Em

ployes transporting ballast on a push car

are “operating a car" within the Texas em

ployers' liability act. making companies lia

ble for injuries to a servant operating a car

through the negligence of any other servant

[Sayles' Ann. Civ. St. 1897, art. 4560f]. Seery

v. Gulf, C. & S. F. R. Co. [Tex. Civ. App.] 77

S. W. 950. The Texas empioyers' liability

act applicable to servants engaged in

operating locomotives or trains covers em

ployes operating locomotives in railroad

yards or around coal chutes. Gulf. C. &. S.

F. R. Co. v. Howard [Tex. Civ. App.] 96

Tex. 582. Employee taking rails from cars

and. laying them on ties ready for spikerl
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and any servant charged therewith is a vice-principal." The master is required

to exercise ordinary care in the selection of competent servants," and he may not

delegate this duty so as to avoid liability for failure to exercise such care."8 The

master is liable where he retains a servant with knowledge of his unfitncss or if he

could have known of it by the exercise of ordinary care,“ and this knowledge must

be proved by plaintiff.” A single casual act of neglect by an employe does not

make such a case of incompetency that knowledge thereof by the employer will

render him liable for negligence in his retention."l
Servants must be in sufficient

numbers for the work in hand.“2 It must be shown that inadequacy of force em

ployed caused injury.”

Determination of relation.—Where the master delegates the performance of

duties which he is personally bound to perform to agents, they are regarded as vice

principals, and where entrusted with these duties are not fellow-servants, and the

master is responsible for their negligence.“ This includes persons in control of

are not operating a car under the Texas em

ployers' liability act. Lakey v. Tex. & P.

Co. [Tex. Civ. App.] 75 S. W. 566. A street

railway is not within the provisions of the

fellow-servant statute applicable to rail

roads, whereby the master of the common

servants is made answerable for their neg

ligence to each other. Johnson v. Metro

politan St. R. Co. [Mo. App.] 78 S. W. 275.

Circumstances disclosed in the case held

sufficient to show that defendant was a street

railway company and not liable under the

fellow-servant statute applicable to rail

roads. Id.

84. See ante, i 3 B.

85. See ante. Q 3 D.

86. Simone v. Kirk, 173 N. Y. 7. 85 N. E.

739; Robinson v. Taku Fishing Co., 42 Or.

537, 71 Pac. 790; English v. Amidon [N. H.]

56 Atl. 548; Clay City Lumber & Stave Co. v.

Noe [Ky.] 76 S. W. 195: Good Eye Min. Co.

v. Robinson [Kan.] 73 Pac. 102.

87. Ill. Cent. R. Co. v. Smiesni. 104 Ill.

App. 194; Metropolitan West Side El. R. Co.

v. Fortin, 203 Ill. 454, 67 N. E. 977; Amburg

v. International Paper Co., 97 Me. 327; State

v. Chesapeake Beach R. CO. [Md.] 56 Atl.

385; Evans v. La. Lumber Co. [1141.] 35 So.

736; Southern Pac. Co.'v. Huntsman [C. C.

A.] 118 Fed. 412. Charitable institution.

Corbett v. St. Vincent's Industrial School,

79 App. Div. [N. Y.] 334. Employment of

physician. Big Stone Gap Iron Co. v. Ketron

[Va.] 45 S. E. 740; Haggerty v. St. Louis,

K. & N. W. R. Co., 100 Mo. App. 424, 74 S.

W. 456. A master is not liable for negli

gence of a mere foreman unless negligent in

employing one who is incompetent or neg

ligent. Southern Ind. R. Co. v. Martin, 16

ind. 280, 66 N. E. 886. Evidence of incom

petency of a fellow-servant held lnsuflleient

to go to the jury. Ging v. Miller [Pa.] 56

Atl. 1008.

88. Evans v. La. Lumber Co. [La.] 35 So.

736.

89. Gila Valley, G. & N. R. Co. v. Lyon

[Aria] 71 Pac. 957; Enright v. Oliver [N. J.

Err. & App.] 55 Atl. 277: Harris v. Balfour

Quarry Co., 131 N. C. 553. Incompetency of

8 conductor of slight stature within the mas

ter's knowledge is not shown where there

have been no complaints to the master. Sec

combe v. Detroit Elec. R. [Mlch.] 94 N. W.

147; Tex. & N. O. R. Co. v. Lee [Tex. Civ.

App.] 74 S. W. 345.

90. Big Stone Gap Iron Co. v. Ketron

[Va.] 45 S. E. 740; W. R. Trlgg Co. v. Lind

say [Va.] 43 S. E. 349.

91. Wicklund v. Saylor Coal Co., 119 Iowa.

335. 93 N. W. 305.

02. Pa. CO. v. Fishack [C. C. A.] 123 Fed.

465: Bodie v. Charleston & W. C. R. Co.. 66

SC, 302. 44 S. E. 943; Peterson v. American

Grass Twine C0. [Mlnn.] 96 N. W. 913; Ill.

Cent. R. Co. v. Langan [Ky.] 76 S. W. 32.

It was negligence to direct one man to lower

a. large timber into a trench occupied by

workmen, where at least two men were re

quired to properly handle the timber. Ches

apeake 8: O. R. Co. v. Board [Ky.] 77 S. 5V.

189.

03. Strained back of employs received in

loading street rails. Haviland v. Kan. City,

P. 8: G. R. Co., 172 M0. 106. 72 S. W. 515.

94. Hoelter v. McDonald. 82 App. Div. [N.

Y.] 423: Evans v. La. Lumber Co. [La.] 35

So. 736; Parkhurst v. Swift. 31 Ind. App. 521,

68 N. E. 620; St. Louis 8: S. F. R. Co. v. Skaggs

[Tex. Civ. App.] 74 S. W. 783. Safe place

for work and suitable appliance. Roche v.

Denver & R. G. R. Co. [0010. App.] 73 Pac.

880. Defective appliance. Franklin v. 110..

K. & T. R. Co., 97 Mo. App. 473. 71 S. W. 540;

Orr v. Southern Bell Tel. & Tel. Co.. 132 N.

C, 691. Inspection. Hopwood v. Benjamin

A. & I. Co., 68 N. J. Law, 707; Smith v. N. Y..

C. 8: St. L. R. Co.. 86 App. Div. [N. Y.] 188.

Safe place for work. Bauman v. C. Reiss

Coal Co.. 118 Wis. 330, 95 N. W. 139: Varta

man v. N. Y.. N. H. & H. R. Co. [R. 1.] 56

Atl 184; John S. Metcali‘ Co. v. Nystedt, 203

Ill. 333. 67 N. E. 764; Good Eye Min. Co. v.

Robinson [Kan.] 73 Pac. 102. The care of

machinery. Ellis v. Thayer. 183 Mass. 309.

67 N. E. 325. Ventilation of mine. Czarecki

v. Seattle & S. F. R. & N. Co., 30 Wash. 288,

70 Pac. 750. Servant delegated master‘s duty

as to lighting place of employment. Madi

gan v. Oceanic Steam Nav. Co., 82 App. Div.

[N. Y.] 205. Superintendent having sole

charge of the selection of tools and appli<

ances. Hall v. Marshutz [CaL] 71 Pae. 692.

Where it was the duty of the master to look

after telltales and see that they were not

looped up. failure of other employee to look

after such telltales will not excuse the mus

ter. McGarrity v. N. Y.. N. H. & H. R. Co.

[R. 1.] 55 Atl. 718. The controlling consid

eration in determining whether an employe

is a vice-principal is, not his comparative
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work," with power to hire and discharge men," but the latter power is not abso

lutely essential to the relation," and one may be held a fellow-servant who volun

teers service to one without authority to employ him." Engineers," railroad con

ductors,l and train dispatchers are generally held to be representatives of the mas

ter.a
An employer is not made liable for the selection-of a defective appliance by

a fellow-servant by the fact that he had a superintendent in charge, such close over

sight being impracticable.a

rank, not his authority to command. and not

his authority to employ and discharge. but

whether he is the representative of the mas

ter in respect to those duties which he can

not escape by delegation. Southern Ind. R. Co.

v. Harrell [1nd.] 68 N. E. 262. One erecting

a. "hanger" on which a pulley shaft is placed

under the direction of the superintendent is

not a. fellow-servant of an operative in the

mill. Crandail v. Stafford Mfg. Co. [R. I.]

64 Atl. 52. Under the Virginia laws, the

maintenance of a safe roadbed is a. duty be

longing to a vice-principal. Louisville & N.

R. Co. v. Polnter's Adm'r, 24 Ky. L. R. 772,

69 S. W. 1108. An employer may delegate

the duty of watching ropes on derricks as to

their condition where he has furnished suffi

cient new ropes at hand. Ivers v. Minn.

Dock Co.. 84 App. Div. [N. Y.] 27. Employee

regulating and inspecting machinery which

injured employe does not use are not fellow

servants. Ellis v. Thayer, 183 Mass. 309. 67

N. E. 325. Inspectors of machines not tel

low-servants with operators. Hopwood v.

Benjamin A. & 1. Co.. 68 N. J. Law, 707.

05. Roberts v. Fielder Salt \"orks [Tex.

Civ. App.] 72 S. W. 618; Mahoney v. Bay

State Pink Granite Co. [Mass] 68 N. E. 234;

Pierce v. Arnold Print “’orks, 182 Mass. 260,

65 N. E. 368; Bane v. Irwin, 172 M0. 306. 72

S. W. 522: Slack v. Harris. 200 Ill. 96, 65 N.

E. 669; Kelly v. Stewart. 93 Mo. App. 47; Fox

v. Jacob Dold Packing Co.. 96 Mo. App. 173,

70 S. 5". 164: Mo. Mulleabie Iron Co. v. Dil

ion, 206 Ill, 145, 69 N. E. 12; Borden v. Falk

Co.. 97 Mo. App. 566. 71 S. W. 478; Borgeson

v. Cook Stone Co. [Minn] 97 N. W. 734;

Foley v. Cudahy Packing Co.. 119 Iowa, 246.

93 N. W. 284. A mine boss. Island Coal Co.

v. Swaggerty, 159 Ind. 664, 65 N. E. 1026.

The hook tender in a logging camp giving

direction to men and having the duty of se

lecting appliances (Bailey 7. Cascade Timber

Co.. 32 “'ash. 319. 73 Pac. 385); sawycr in

charge of a mill (Evans v. La. Lumber Co.

[141.] 35 So. 736). The relation of vice-princi

pal as between mine boss and miner is not

affected by fact that there is a superin

tendent over both. Bane v. Irwin. 172 M0.

806, 72 S. W. 522. An engineer in control of

his train to such an extent as to order its

movements is a vice-principal and not a fel

low-servant on train with which he collided.

Morrison v. Northern Pac. R. Co. [Wash] 74

Pac. 1064. Vv'hcre the master has not given

a. servant authority to direct another and has

no knowledge of such assumed authority. his

consent to the exercise of such authority

will not support a. presumption of such au

thority in the directing employe. Tex. & P.

Coal Co. v. Manning [Tex. Civ. App.] 78 S.

W. 545. The president of a. corporation is a

vice-principal with power in the absence of

a superintendent to give orders to an en

gineer. Consumers' Paper Co. v. Eyer, 160

1nd. 424. 66 N. E. 994.

The fact that one is designated as foreman,‘ or re

i

96. De Armas v. Bell, 109 La. 181: Merritt

v. Victoria. Lumber Co. [La] 35 So. 497;

Vogel v. American Bridge Co.. 84 N. Y. Supp.

799; Butterman v. McClintic-Marshall Const.

Co.. 206 Pa. 82: Young v. Hahn, 96 Tex. 99.

70 S. W. 950; Chicago House Wrecking Co. v.

Birney [C. C. A.] 117 Fed. 72: Pierce v.

Arnold Print Works. 182 Mass. 260, 65 N. E.

368. A boss directing the work of a large

force of men with power to discharge and

who marked the place for drilling but doing

none himself is a superintendent within the

liability acts. Mahoney v. Bay State Pink

Granite Co. [Mass] 68 N. E. 234.

07. Lamb v. Littman, 132 N. C. 978.

98. Longs v. Stanley Hod El. Co. [N. J.

Law] 54 Atl. 251.

90. A railroad company is liable tor in

juries to an employe making a coupling

caused by the engineer‘s negligence. Guii',

C. & S. F. R. Co. v. Wilder [Tex. Civ. App.]

75 S. W. 546. Where an engineer under di

rection of his superior left his engine un

guarded and another was injured thereby.

the injury was not caused by the act of a

fellow-servant. Goe v. Northern Pac. R. Co..

30 Wash. 654. 71 Fee. 182. Employe operat

ing passenger train is fellow-servant of one

riding home from work in another train.

Indianapolis & G. Rapid Transit CO. v. Fore

man [Ind.] 69 N. E. 669.

1. A conductor of a freight train is in

charge or same though absent therefrom

where nothing meanwhile is done contrary

to his orders. Carroll v. N. Y., N. H. & H.

R., 182 Mass. 337. 65 N. E. 69.

2. Northern Pac. R. Co. v. Mix [C. C. A.]

121 Fed. 478; Brommer v. Phila & R. R. Co..

205 Pa. 432.

3. Morrison v. Whittier Mach. Co. [Mass]

67 N. E. 646.

4. Davis v. Trade Dollar Consol. Min. Co.

[C. C. A.] 117 Fed. 122; Southern Ind. R. Co.

v. Martin. 160 Ind. 280, 66 N. E. 886; Lold v.

J. S. Rogers Co.. 68 N. J. Law. 713; Enright

v. Oliver [N. .T. Err. & App-l 55 Atl. 277;

Leonard v. Mallory, 75 Conn. 433: Pistnner v,

American Can Co.. 119 Fed. 496. Shepherd

v. Southern Pine Co.. 118 Ga. 292. The tore

mnn of a section crew and laborer. Ill. Cent.

R. Co. v. Atwell. 198 Ill. 200, 64 N. E. 1085.

\Vashhouse foreman in a brewery and one

piling the kegs to be washed. and a washer

mnn. Houston Ice & Brew. Co. v. Pisch

[Tex. Civ. App.] 77 S. TV. 1047. A foreman

of a gang of men whose principal work is

that of a laborer with the others and selected

for his position on account of his greater

experience is a fellow-servant of the others.

Mulligan v. McCai’Irey, 182 Mass. 420, 65 N.

E. 831; Lynch v. Bush Co.. 89 App. Div.

[N. Y.1 286. Assistant foreman. Bauer v.

American Car & Foundry Co. [Mich.] 94 N.

W. 9.
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ceives a larger salary, does not determine the relation.“ The test generally adopted

is the character of the act,“ and one, though in charge of work, will be regarded

as a fellow-servant where engaged in a common service with the injured servant.7

A laborer taking the place of a superintendent will become a vice-principal as to

the duties of the superintendent.8

employed in diiierent kinds of work.’

_ 5. Fritz v. Western Union Tel. 25

Utah, 263. 71 Fee. 209.

6. Galvin v. Pierce [N. H.] 54 Ati. 1014;

Skelton v. Pac. Lumber Co., 140 Cal. 507, 74

Fee. 13; Varianian v. N. Y., N. H. & H. R.

Co. [R. 1.] 66 At]. 184. Servants engaged in

different duties in the same establishment

are not fellow-servants. The servants must

be engaged in the same common employment

and engaged in the same common work un

der that common employment. Merritt v.

Victoria Lumber Co. [La] 35 So. 497. There

is no liability where the manner of the re

moval of an embankment was a detail of the

work left to the Judgment of a foreman.

Van Derhoif v. N. Y. Cent. & H. R. R. Co.,

84 N. Y. Supp. 650. An engineer of a. switch

engine who neglects to attach the safety

chains connecting the engine and tender is

not as to such matter a. fellow-servant of the

fireman who had just commenced work with

him. Chicago 8: E. I. R. Co. v. Heerey, 105

11L App. 647. An elevator operator running

elevator up and down shaft to allow janitor

to clean shaft is a fellow—servant of the

janitor. Tubelowish v. Lathrop, 104 Ill. App.

82. Negligence of trainman to protect train

Co.,

while switching is the negligence of a. fel- ‘

low-servant with reference to the conductor

of a. colliding train killed by the negligence.

Sutter v. N. Y. Cent. & H. R. R. Co., 79 App.

Div. [N. Y.] 362. Workmen selecting ma.

terial for erection of a hoist for raising ma

terial on a two-story building are fellow—

servants of persons of one who directs the

hoisting. Gittens v. William Porten Co.

[Minn.] 97 N. W. 378. Gangs of men re

turning from their work on diiferent hand

cars are fellow-servants. Baltimore & O. S.

W. R. Co. v. Henderson, 31 Ind. App. 441, 68

N. E. 308. A captain of a yacht leaving a

cannon loaded after firing a salute is a fel—

low-servant. of the seaman whose duty it is

to clean the cannon. Sievers v. Eyre, 122

Fed. 734. Negligence of superintendent, di

recting engineer to increase speed of ma.

chine to test its safety without disconnecting

other machinery whereby an emery wheel

was caused to burst was the act of a vice

principal. Skelton v. Pac. Lumber Co., 140

Cal. 507, 74 Pae. 13. The act of a quarry

boss in prematurely ordering the engineer of

a derrick to lift a stone by which an employe

was injured was the act of a fellow-servant.

Galvin v. Pierce [N. H.] 54 At]. 1014. An

assistant roadmaster is a vice-principal with

reference to section hands loading rails on

moving cars. Le Barre v. Grand Trunk

“’estern R. Co. [Mich.] 94 N. W. 735. Re

lation as vice-principal held not to be

changed while doing the work of a fellow

servant. Strode v. Conkey [Mo. App.] 78 S.

W. 678.

1. Wagner v. New York. C. 8: St. L. R.

Co., 76 App. Div. [N. Y.1 552; Slack v. Harris,

206 Ill. 96, 65 N. E. 669; Dixon v. Union Iron

works [Minn] 97 N. W. 375; Freeman v.

Sloss Sheflleld Steel & Iron Co., 137 Ala. 481;

The relation may not exist where servants are

Servants should be so associated as to exer

Batty v. Niagara Falls Hydraulic Power &

Mfg. Co., 79 App. Div. [N. Y.] 466. A fore

man engaged in holding a ladder for a work

man replacing a belt. Hall v. U. S. Canning

Co., 76 App. Div. [N. Y.] 475. Foreman en

gaged in work of cleaning a. carding ma

chine is fellow-servant of an operator of the

machine whose duty it was to clean the ma

chine. Duffy v. Platt, 205 Pa. 298. A tore

man in charge of a steam shovel while assist~

ing in replacing a chain is a fellow-servant

of a laborer engaged in the same work. Mc

Queeny v. Chicago, M. & St. P. R. Co., 120

Iowa, 522. 94 N. W. 1124. The negligence of

a foreman in selecting an appliance is that

of a fellow servant, where sufficient appli

ances were furnished. Ivers v. Minnesota

Dock Co.. 84 App. Div. [N. Y.] 27. But see

Chicago Hair & Bristle Co. v. Mueller, 203

Ill. 558, 68 N. E. 51. A section foreman did

not lose his status as vice-principal by help

ing work hand car. Missouri, K. & T. R.

Co. v. Smith [Tera Civ. App.] 72 S. \V. 418.

The fact that a superintendent acted in the

capacity of a. fellow-servant in preparing

blasts does not change his character to a

fellow-servant for a negligent order as to

firing the blasts. Bane v. Irwin, 172 M0. 306.

72 S. W. 522. A foreman in charge of miners

is not a. fellow-servant with the men while

taking part in their work so as to relieve the

master from liability for his negligence in

doing the work. Donneliy v. Aida Min. Co.

[1110. App.] 77 S. W. 130.

8. Fritz v. Western Union Tel. Co., 25

Utah. 263, 71 Pac. 209. A deck hand acting

as captain of the watch is not a. fellow

servant of another deck hand so as to relieve

the owners from liability for assault. Mem

phis & N. Packet Co. v. Hill, 122 Fed. 246.

9. A laborer in a factory and a carter

employed by another to haul dirt there from

the factory. Louisville R. Co. v. Anderson

[Ky.] 76 S. XV. 153. One employed to set

dogs in a log to hold on the saw carriage

and inspector whose duty it was to remove

rafters spikes therefrom before they came to

the carriage. Covington Sawmill & Mfg. Co.

v. Clark [Ky.] 76 S. W. 348. One employed

to keep up the furnace fire in the air shaft of

a mine and employes of the same master

engaged in track laying in the mine. Angel

v. Jellico Coal Min. Co. [Ky] 74 S. W. 714.

Longshoreman loaned by lighterage company

and workmen for stevedore. Thornton v. Ho

gan, 82 App. Div. [N. Y.) 500. A locomotive

fireman and boiler inspector. Marsh v. Le

high Valley R. Co., 206 Pa. 558. A brakeman

and conductor. Grout v. Tacoma. Eastern R.

Co. [Wash] 74 Fee. 666. A. track walker and

the operatives of a train. Louisville & N.

R. Co. v. Davis. 24 Ky. L. R. 1415, 71 S. W.

658. Railroad employee engaged in con

struction of switch in yard of a manufacturer

and employe oi‘ the latter. Harrington v.

Erie R. Co.. 79 App. Div. [N. Y.) 26. An in

spector of roadbed and locomotive engineer.
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cise an influence promotive of caution.10 Persons engaged in a common work and

with similar duties are fellow-servants.11
There may be no recovery for injuries

caused by obedience to the commands of a fellow-servant,“ nor where the accident

occurred at a time when the injured person was not employed." See footnote for

collection of holdings as to existence of relation between particular persons.“

Hamilton v. Michigan Cent. R. Co. [Mlch.]

97 N. W. 392. Car inspectors and conductors

of train. McDonald v. Michigan Cent. R. Co.

[Mich.] 93 N. W. 1041. An expressman em

ployed at a fixed rate to cart freight from a

actory but at the same time carting freight

for the public is not within the fellow-serv

ant doctrine as to the factory owner'. Loch

rain v. Autophone Co.. 77 App. Div. [N. Y.]

542. An employs riding on a. work train

assumes the dangers incident to travel on

such trains but not dangers on account of

negligent equipment and operation of the

train. Missouri. K. 8: T. R. Co. v. Hawk. 30

Tex. Civ. App. 142. 69 S. W. 1037. A section

foreman riding on a hand car with a defect

ive brake assumed the risk of dangers from

the appliances but not that of trainmen

failing to whistle for a cut and curve. Texas

Cent. R. Co. v. Bender [Tex. Civ. App.] 75

S. W. 561. An employs returning from work

on a train does not assume risks of defective

appliances. Noe v. Rapid R. Co. [Mich] 94

N. W. 743. An employs on construction

work does not assume the risk of running

trains at night with the headlight behind a

box car whereby a collision with a. hand car

is caused. Barley v. Southern Ind. R. Co..

30 Ind. App. 406, 66 N. E. 72. One whose

duty it is to keep up the furnace fire in the

air shaft of a mine does not assume the

risks from dynamite placed near to the fire‘

4 to thaw by employes of an entirely distinct

department.

25 Ky. L. R. 108. 74 S. W. 714. Servants in

another department are not fellow-servants

of injured person though both were under

the same foreman. the work causing the in

Jury not being participated in by the injured

party. The foreman is a. vice-principal.

Ga‘udie v. Northern Lumber Co. [Wash.] 74

Pac. 1009.

10. Otstot v. Ind.. 111. & I. R. Co., 103 Ill.

App. 136; Chicago City R. Co. v. Leach. 104

ill. App. 30. Tlnners and carpenters work

ing on the same job and associated in such

a way as to exercise an influence of caution

on each other are fellow-servants. Voigt v.

Anglo-American Provision Co.. 202 III. 462,

66 N. E. 1054. A freight conductor not on

duty, riding home on one of his master's

trains, is not a. fellow-servant of operators

of the train. illinois Cent. R. Co. v. Lelner,

202 Ill. 624_ 67 N. E0 398.

11. Engine cleaners—Injury caused by one

entering cab and starting engine. Galves

ton, etc.. R. Co. v. Cloyd [Tex. Civ. App.] 78

S. W. 43. An elevator inspector not fei

iow-servant of one whose duties require

him to ride therein. Cudahy Packing Co. v.

Anthes [C. C. A.] 117 Fed. 118. Where em

ployes of common master riding on wagon

were not engaged in a common enterprise

and the injured one had no control over the

driver, the court cannot say as a. matter

of law that there was an Imputation of neg

ligence. Ciufil v. Metropolitan St. R. Co., 84

N. Y. Supp. 918. As a general rule the em

ployes of a. common master engaged in the

common employment of erecting a building

Angel v. Jellico Coal Min. Co.,‘

‘ mason’s helper.

I

are all fellow-servants without regard to

their particular line of employment. En~

£17g7ht v. Oliver [N. J. Err. & App.] 55 At].

12. Van Derhofl' v. New York Cent. R. Co..

84 N. Y. Supp. 650: McKean v. Colo. Fuel 8:

Iron Co. [Colo.] 71 Pac. 425. A workman

giving an order to raise a. derrick. Southern

Ind. R. Co. v. Harrell [Ind.] 68 N. E. 262.

3:3. Orman v. Salvo [C. C. A.] 117 Fed.

2 .

14- Relatlon of fellow-servant exists be

tween yardmaster and switchman. Pennsyl

vania Co. v. Fishback [C. C. A.] 123 Fed. 465.

Engineer in charge of a. train on which

rails were being loaded and section hand

engaged in the work. Le Barre v. Grand

Trunk Western R. Co. [Mich.] 94 N. W. 735.

Where an engineer controls his train and

orders its movements. he is a vice-principal

with reference to a. brakeman. Morrison v.

Northern Pac. R. Co. [Wash.] 74 Pac. 1064.

"Loader" and a "driller" in stone blasting.

Kopf v. Monroe Stone Co. [Mich.] 96 N. W.

72. The relation of a hook tender in a. tank

moving crew held to be that of a. vice

principal. Bailey v. Cascade Timber Co.. 32

Wash. 319, 73 Pac. 385. The relation of a

“rigging tender" in a tank-moving crew held

to be that of a vice-principal. Id. En

gineers of different engines in the service of

the same company. Pittsburg, etc., R. Co. v.

Gipe, 160 Ind. 360. 65 N. E. 1034. Fireman

and conductor. Howe v. Northern Pac. R.

Co.. 30 Wash. 569, 70 Pac. 1100. A black

smith employed to make car links and labor

er on same car. Buck v. New Jersey Zinc

Co.. 204 Pa. 132, 60 L. R. A. 458. Men in

charge of derrick on roof of building and

McQueeney v. Norcross. 75

Conn. 381. Engineer and fireman. Norfolk

& W. R. Co. v. \Cromer's Adm'x [Va.] 44 S. E.

898. Engine wiper and engineer with whom

he is riding. Streets v. Grand Trunk R. Co..

76 App. Div. [N. Y.] 480. Flagman and en

gineer. Erickson v. Kansas City. 0. & S. R.

Co., 171 M0. 647, 71 S. W. 1022. Operator of

a. machine and helper. Richardson v. Mesk

or. 171 M0. 666, 72 S. W. 506. Station agent

in the employ of a railroad company handling

express matter and employe of the express

company. Hopper v. Southern Exp. Co.. 133

N. C. 375. Loader of derrick box and signal

man. Shaw v. Bambrick-Bntes Const. Co..

102 Mo. App. 666, 77 S. W. 96. A sub fore

man of a section crew and members of crew.

Ohio Rivar & C. R. Co. v. Edwards [Tenn.]

76 S. W. 897. A longshoreman and riggers of

stevedore. Duggan v. Phelps, 82 App. Div.

[N. Y.] 509. A tngman in a quarry and

laborers therein. O‘Neal v. Clydesdale Stone

Co. [Pa.] 56 Atl. 929. A brakoman on a

freight train and fireman temporarily per

forming the duties of the engineer. Louis

ville & N. R. Co. v. Sullivan's Adm'r [Ky.]

76 S. W. 525. A laborer employed in the re

construction of an abandoned railway track

and the boss engaged in the same service.

Mitchell v. Wabash R. Co., 97 Mo. App. 411,
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In Virginia, all serving a common master, working under the same control,

deriving authority and compensation from the same source and engaged in the

same general business, although in different grades or departments, are fellow

servants and take the risks of each other’s negligence.“

Proximate cause and concurring negligence—The negligence of the fellow

servant must have been the proximate cause of the injury." Where the proximate

cause of the injury is the master’s negligence, he may not escape liability on the

ground that the negligence of a fellow-servant concurred therein."

(§ 3) F. Risks assumed by servant. Nature of defense.—Where the injury

results from an assumed risk, there can be no recovery" though the injured person

exercised the highest degree of care,‘° and it is not important that safer places for

work were provided for similar work in other departments." The defense is avail

able whether the risk assumed is great or small, whether the danger from it was

imminent and certain or remote and improbable and whether or not the servant was

guilty of contributory negligence in assuming the risk or in exposing himself to the

danger.21 Assumption of risk and contributory negligence are distinct and separate

defenses. The former rests in contract, the latter in tort." The common-law

doctrine of assumed risk is still in force in Indiana.“ A master is not required to

use reasonable care to prevent the servant from assuming the risks incidental to the

76 S. W. 647. A car starter and motormen.

Sams v. St. Louis & M. R. Co., 174 M0. 53. 73

S. W. 686. An employs taking rails from

car and laying them on the track, and em

ploye who at the toreman's direction gives

signals which control the work. Lakey v.

Texas & P. R. Co. [Tex. Civ. App.] 76 S. W.

566. Rubbish hauler and carpenter. John

son v. Metropolitan St. R. Co. [Mo. App.] 78

S. W. 275. Operator of a steam drill and

helper. Livengood v. Joplin-Galena Consol.

Lead & Zinc Co. [Mo.] 77 S. W. 1077. The

foreman o! a switching crew and fireman and

engineer in charge of an engine on which

he is riding. Chicago & A. R. Co. v. Wise.

206 Ill. 453. 69 N. E. 500. Flagman of one

train and engineer of another. Miller v.

Central R. Co. [N. J. Err. 8: App.] 55 Atl.

245. Foreman ot a. switching crew and one

handling gates at a street crossing. Chicago

& A. R. Co. v. Wise. 206 Ill. 453, 69 N. E. 500.

15. Trigg v. Lindsay [Va.] 43 S. E. 349.

10. Luman v. Golden Ancient Channel

Min. Co., 140 Cal. 700, 74 Pac. 307. Where

a servant attempting to repair belting is

injured by the starting of the machine,

the operator not having properly fast

ened‘ the controlling lever, the negligence is

that of a fellow-servant and is not caused by

failure to properly warn the servant. Ward

v. Connor, 182 Mass. 170, 64 N. E. 968.

17. Baumann v. Reiss Coal Co.. 118 Wis.

.130, 95 N. W. 139; Czarecki v. Seattle & S. F.

R. & Nav. Co.. 90 Wash. 288, 70 Pac. 750;

Tradewater Coal Co. v. Johnson, 24 Ky. L. R.

1777, 72 S. W. 274: Campbell v. Gillespie [N.

J. Err. & App.] 55 Atl. 276; American Tin

Plate Co. v. Williams. 30 Ind. App. 46, 65 N.

E. 304; Cudahy Packing Co. v. Anthea [C. C.

A.] 117 Fed. 118; Pennsylvania R. Co. v.

Jones [C. C. A.] 123 Fed. 753: Noe v. Rapid

R. Co. [Mich.] 94 N. W. 743: Armour v.

Golkowska, 202 Ill. 144, 66 N. E. 1037; Howe

v. Northern Pac. R. Co.. 90 Wash. 569, 70

Pac. 1100; Thomas v. Smith [Mlnn.] 97 N. W.

141; Jackson v. Merchants' & Miners' 'l‘ransp.

Co., 118 Ga. 651, 45 S. E. 254; St. Louis. etc.,

R. Co. v. Haist [Aria] 72 S. W. 893; Bodie v.

Charleston & W. C. R. Co.. 66 S. C. 302, 44

S. E. 943; St. Louis S. W. R. Co. v. Smith, 30

Tex. Civ. App. 336, 70 S. W. 789; Vandyke

v. Memphis, N. O. & C. Packet Co., 24 Ky.

L. R. 1283, 71 S. W. 441; Texas & N. O. R.

Co. v. Lee [Tex. Civ. App.] 74 S. W. 945;

Louisville & N. R. Co. v. Crady, 24 Ky. L.

R. 2339, 73 S. W. 1126; Loveless v. Standard

Gold Min. Co., 116 Ga. 427, 59 L. R. A. 596;

Mo. Malleable Iron Co. v. Dillon. 206 Ill. 145.

69 N. E. 12; McGinn v. McCormick, 109

La. 396; Jones v. Kan. City, Ft. S. dz M. R.

Co. [Mo.] 77 S. W. 890; Chicago & A. R. Co.

v. Wise. 206 Ill. 453. 69 N. E. 500. Garant v.

Cashman, 183 Mass. 13, 66 N. E. 599. South

ern Bauxite Min. & Mfg. Co. v. Fuller, 116

Ga. 695; Tanner v. Harper [Colo.] 75 Pac. 404.

An employe of one railway company can re

cover trom another company for injuries

caused by such company's negligence and

the contributory negligence of his own tel

low-servant regardless of e. fellow-servant

statute making his own master liable.

Southern Ind. R. Co. v. Davis [Ind. App.]

68 N. E. 191. 69 N. E. 550.

18. Dozier v. Atlanta, 118 Ga. 954; Her

mann v. Clark. 89 Minn. 132, 94 N. W. 436:

Koepcke v. Wis. Bridge & Iron Co.. 116 Wis.

92, 92 N. W. 558; Ball v. Gussenhoven [Mont.]

74 Pac. 871.

10. Ball v. Gussenhoven [Mont.] 74 Fee.

871.

20. Koepcke v. Wisconsin Bridge & Iron

Co., 116 Wis. 92, 92 N. W. 558.

21. St. Louis Cordage Co. v. Miller [C. C.

A.] 126 Fed. 495.

22. St. Louis Cordage Co. v. Miller [C. C.

A.] 126 Fed. 495; Ball v. Gussenhoven

[Mont.] 74 Pac. 871; Hetticb V. Hillje [Tex.

Civ. App.] 77 S. W. 641.

23. American Rolling Mill Co. v. Hul

linger [Ind.] 67 N. E. 986.
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employment.24

proximate cause of the injury."

It is essential to the defense that the risk assumed should be the

The larger array of cases hold that there is no assumption of risk where the

master fails in a statutory duty.“ The Federal courts hold that factory acts re

quiring the master to guard dangerous machinery do not abolish the defense.27

Dangers incidental to business.-—The servant assumes the risk of dangers nat

ural and incidental to the business.” They must be the ordinary risks.29 Ex

traordinary" and unusual risks are not assumed.31 The servant assumes risk of

24. Gallman v. Union Hardwood Mfg. Co.,

65 S. C. 192.

25. A recovery will not be defeated by the

concurrence of assumed risk and negligence

of defendant. Tex. Cent. R. Co. v. Bender

[Tex. Civ. App.] 75 S. W. 561. An engineer

accepting and using a detective headlight

without protest does not assume the risk of

danger from a misplaced switch though the

injury might have been avoided if the head

light had not been defective. International

& G. N. R. Co. v. Moynahan [Ten Civ. App.]

76 S. W. 803. Where the injury was caused

by backing a. train without warning :1 con

tention that the employs assumed the risk

of a defect in a coupler is without merit.

Gulf. C. & S. F. R. Co. v. Cooper [Tex. Civ.

App.] 77 S. W. 263.

28. Brewer v. Locke. 31 Ind. App. 353, 67

N. E. 1015; Green v. Western American Co.,

30 Wash. 87, 70 Pac. 310; Emporia v. Kowal

ski, 66 Kan. 64. 71 Pac. 232. Burns’ Rev. St.

1901. § 7087i, requires vats to be guarded.

Baltimore & 0. S. W. R. Co. v. Henderson,

31 Ind. App. 441. 68 N. E. 308. A miner

does not assume risks of omission to estab

lish a. code of elevator signals required by

law. Island Coal Co. v. Swaggerty, 159 Ind.

664, 65 N. E. 1026. A flagman at a crossing

does not assume the risk of dangers from

engines running in excess of speed limit

without a. Iwitchman on the tender. M0.. K.

& T. R. v. Goss [Tex Civ. App.1 72 S. W.

94. Master is liable for violation of a. statu

tory requirement tor protection of miners

though negligence of fellow-servant con

tributed to injury. Russell v. Dayton Coal

& Iron Co.. 109 Tenn. 43, 70 S. W. 1. The

fact that an employe remains in the service

oi! a. railroad knowing of a failure to equip

with automatic couplers may not be urged

as a. defense. Elmore v. Seaboard Air Line

R. Co., 132 N. C. 865.
27. Gen. St Minn. 1894, Q 2248. Glen

mont Lumber Co. v. Roy [C. C. A.] 126 Fed.

524. 2 Rev. St. Mo. 1899, § 6433. St. Louis

Cordage Co. v. Miller [C. C. A.] 126 Fed. 495.

28. Big Stone Gap Iron Co. v. Ketron

[Va.] 45 S. E. 740; St. Louis & S. F. R. Co.

v. Skaggs [Tex Civ. App.] 74 S. W. 783:

Scheir v. Quirin, 77 App. Div. [N. Y.] 824;

Batty v. Niagara Falls Hydraulic Power &

Mfg. Co., 79 App. Div. [N. Y.] 466; Parish

v. 110., K. & T. R. Co. [Tex. Civ. App.] 76 S.

W. 234; Middendort v. Schulze. 105 Ill. App.

221; Nash v. Dowiing. 93 Mo. App. 156; Chi

cago City R. Co. v. Leach, 104 Ill. App. 30;

Evans Laundry Co. v. Crawford [Mo] 93 N.

W, 177; Guii’. C. & S. F. R. Co. v. Wilder

[Tex Civ. App.] 75 S. W. 546. Danger of

cave in of soil. McQueeny v. Chicago, M. 4';

St. P. R. Co.. 120 Iowa. 522, 94 N. W, 1124;

Christiensen v. Rio Grande Western R. 00.

[Utah] 74 Pac. 876. Workmen engaged in

repairing a. track near a tunnel are bound to

take notice oi.’ danger of passing trains and

assume risk. Banker v. Pa. R. Co.. 205 Pa.

609. A lineman assumes the risk of dangers

of weakness of poles. Kellogg v. Denver

City Tramway Co. [Colo. App.] 72 Pac. 609.

Switchman. 110., K. & T. R. Co. v. Schilling

(Tex. Civ. App.] 75 S. W. 64. Brakeman.

Baltimore & O. S. W. R. Co. v. Greer. 103

Ill. App. 448. Pulp shoveler assumes risks

of mass slipping. Vykess v. Duncan Co.. 84

N. Y. Supp. 398. Brakeman employed to stop

detective cars brought to repair shop.

Gerstner v. N. Y. Cent. & H. R. R. Co., 81

App. Div. [N. Y.] 562. A section hand un

loading ties from a car knowing of the

method of piling the ties on cars assumes

the risk oi.’ their sliding when the train

starts suddenly. Branco v. Ill. Cent. R. Co..

119 Iowa. 211, 93 N. W. 97. Flying cinders

by section hand. Duree v. Chicago. M. & St.

P. R. Co., 118 Iowa. 640, 92 N. W. 890. Risk

of injury was assumed by one employed to

stop coal cars running on a. down grade and

prevent overrunning a coal chute. Mc

Graih v. Dela. L. 8: W. R. Co., 68 N. J. Law,

425. The sudden stopping of a train by

the use 0! an emergency brake instead of a.

"service stop" is not a. risk assumed by e.

brakemnn. Benedict v. Chicago G. W. R.

Co. [Mo. App.] 78 S. W. 60. The fall of stag

ing furnished as a. completed structure for

certain work and allowed to remain for oth

er work is not a. passing risk of em

ployment. Bourbonnais v. West Boylston

Mfg. Co. [Mass] 68 N. E. 232. A motorman

knowing of a custom of running cars back

ward without red lights on the rear and that

no telephone connections to warn cars fol

lowing oi the fact assumes the risk. Sec

combe v. Detroit Elec. R. [Mich.] 94 N. W.

747. '

20. Malott v. Hood. 201 Ill. 202, 66 N. E.

247. An employe is not chargeable with no

tice and to have assumed the risk of insufli

cient coverings of catch basins. Allen B.

Wrisley Co. v. Burke, 203 Ill. 250, 67 N. E.

818. Ordinary risks, and those which he

knew or ought to have known, but not un

usual ones. McDonald v. Standard Oil Co.

[N. J. Err. & App.] 55 At]. 289.

80. Zellars v. Mo. Water & Light Co.. 92

Mo. App. 107. The failure of a. railroad

company to protect the open end of a switch

with a bumper subjects trainmen to 9. dan

ger not an ordinary risk. Pa. R. Co. v.

Jones [C. C. A.] 123 Fed. 753. It the dan

gcr is unusual and not ordinarily incident to

the work. the employs does not assume the

risk by continuing at work unless the peril

was so imminent as to cause a. reasonably

prudent man to abandon the work. River

ton Coal Co. v. Shepherd. 207 111. 395. 69 N.

E. 921.

31. An elevator operator does not assume

risks of use of the elevator by hotel guests.

Lyons v. Dee, 88 Minn. 490, 93 N. W. 899.
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dangers outside of the scope of his employment and voluntarily undertaken by

him." He is not relieved of the risk by the fact that the employment is hazard

ous." A railroad employs working on a train on the track of another company

does not assume risks incident to the operation of the other road.“

Reliance on care of master.—The servant has a right to rely on performance

of duties by master and does not assume risks created by the master’s negligence“s

as to appliances,“ methods of work," and places to work ;“ but this rule applies

An employe in an oil yard working over a

switch therein does not assume the risks of

danger from locomotives entering the yard

through closed gates without warning. Mer

chants & P. Oil Co. v. Burns [’l‘ex. Civ. App]

72 S. W. 626. A brakernan attempting to

signal a train to prevent a. collision as re—

quired by the rules does not assume the

risk of being misled as to the distance or

the train so as to prevent his recOVery

where after futile eiforts he returns to the

train to get a red light and is injured by

the collision. Tex. 8: N. 0. R. Co. v. Scott,

30 Tex. Civ. App._496, 71 S. W. 26.

82. Hnmrick v. Balfour Quarry Co., 132

N. C. 282. A call boy riding on cars when

his duties do not require him to ride on cars

at all is a licensee riding at his own risk.

St. Louis S. W. R. Co. v. Spivey [Tex.] 76

S. W. 748.

83. Harte v. Fraser, 104 Ill. App. 201;

Pittsburg. C., C. & St. L. R. Co. v. Hewitt.

102 Ill, App. 428: Houston, E. 8: W. T. R. Co.

v. De Wait. 96 Tex. 121, 70 S. W. 631.

34- Keck v. Phila. & R. R.. 206 Pa. 501.

$5. Ala. G. S. R. Co. v. Brooks, 135 Ala.

401; Ill. Steel Co. v. Rysks1 102 Ill. App. 347;

Moore v. Mo, K. & T. R. Co.. 80 Tex. Civ.

App. 266, 69 S. W. 997: Emporia v. Kowalski.

66 Kan. 64, 71 Pac. 232; Hone y. Mammoth

Min. Co. [Utah] 75 Pac. 381. The master is

an insurer of the servant's safety from any

negligent act of his own and the servant

never assumes any risk for the negligence

of the- master or his deputy though the

deputy be a fellow-servant in other regards.

Zellars v. Mo. Water & Light Co., 92 Mo.

App. 107. Negligence of other employes not

assumed where fellow-servant rule is abol

ished. Phinney v. 111. Cent. R. Co. [Iowa] 98

N. W. 358; Mo.. K. 8: T. R. Co. v. O'Connor

[Tex Civ. App.] 78 8. W. 374.

88. Chicago & E. I. R. Co. Huff, 104 Ill.

App. 594; Mo., K. 8: T. R. Co. v. Blackman

[Tex. Civ. App.] 74 S. W. 74: Boucher v.

Robeson Mills, 182 Mass. 600, 66 N. E. 819.

An engineer has the right to asume that

the engine and tender furnished him are

reasonably safe. Tex. & Ft. 8. R. Co. v.

Hartnett [Tex. Civ. App.] 75 S. W. 809. A

railroad employs does not assume the risk

arising from the company's failure to fur—

nish cars in good order and fit for the pur

pose intended. Northern Pac. R. Co. v.

Tynan, 119 Fed. 288. The plea of assump

tion of risk is not available where the in

iury was solely due to master’s negligence

in furnishing a proper appliance. Curtis v.

McNair, 173 M0. 270. 73 S. W. 167. An em

ploys may assume that tool and machinery

are provided with such guards and protec

tion from injury as are usual unless their

absence is apparent or his attention has been

called thereto. Doyle v. Pittsburg Waste

Co., 204 Pa. 618. An employs knowing that

an old rope had broken had a right to as

sume that a. new rope had been substituted.

Geldard v. Marshall, 43 Or. 438, 73 Fee. 830.

May assume safe condition of tools and

places unless he is on notice that conditions

are unsafe. New Omaha '1‘. H. E. L. Co. v.

Dent [Neb.] 94 N. W. 819.

37. A locomotive engineer does not as

sume the risk of cars which have escaped

from a side track and are unattended on the

main track. Jones v. Kan. City, Ft. 5. & M.

R. Co. [Mo.] 77 S. W. 890. An employe scab

hling stone on cars standing on a side track

did not assume the risk of his employer

leaving the cars unblocked. Chicago, I. &

L. R. Co. v. Martin, 31 Ind. App. 308. 65 N.

E. 591. A fireman on an engine detached to ~

go ahead and get water had a right to as

sume that proper steps would be taken to

secure the train from escaping on a down

grade. Cincinnati, N. O. & T. P. R. Co. v.

Maley's Adm'r [Ky.] 76 S. W. 334. A miner

does not assume the risk of the substitution

of a powder of a higher explosive power and

more dangerous character without notice.

Chambers v. Chester, 172 Mo. 461, 72 S. W.

904. One employed to work about cars does

not take the risk of injury by having a train

pushed violently against the car on the side

track on which he was employed without

warning. it being customary to give warn

ings when trains were moved on side tracks.

Carroll v. N. Y., N. H. & H. R. R., 182 Mass.

337. 66 N. E. 69. A freight conductor sleep

ing in a. caboose while waiting for orders

does not assume the risks of the caboose

being negligently run into by a switch en

gine. St. Louis S. W. R. Co. v. McDowell

[Tex. Civ. App.] 73 S. W. 974. Though an

employs in excavation work assumes the

risks of the employment, he may assume

that the customary warning of impending

fall of earth would be given him. Rai‘rcrty

v. Nawn, 182 Mass. 503, 65 N. E. 830. A

carpenter does not assume the risks of tem

porary perils occasioned by a hasty loading

of an incomplete structure. Sinclair v. Wad

dill, 200 Ill. 17, 65 N. E. 437: St. Bernard

Coal Co. v. Southard [Ky.] 76 S. W. 167',

Adams Exp. Co. v. Smith. 24 Ky. L. R. 1915.

72 S. W. 752.

38. Momence Stone Co. v. Turreii. 205 111.

515, 68 N. E. 1078; Armour v. Golkowska.

203 Ill. 144. 66 N. E. 1037. An employs will

not be said. as a matter of law, to have as

sumed the risk of unlighted stairs in leaving

a building by its only exit. the building hav

ing theretofore been lighted. English v.

Amidon [N. H.] 56 Atl. 648. One working

in the hold of a. vessel does not assume risk

of working there without lights which

should have been furnished when it became

dark. Madigan v. Oceanic Steam Nav. Co..

82 App. Div. [N. Y.] 206. A painter has a

right to assume that the scaffold furnished

by his employer is reasonably safe for him

to use in his work. Ehlen v. O'Donnell.
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only to negligence of the master or one for whom he is responsible, not to the neg

ligence of a fellow-servant.“

Operation with inadequate forte—The servant assumes risk of injuries from

the employment of an inadequate force where he knows the dangers resulting there

from,“ otherwise where he is inexperienced.“

Knowledge of defects—The servant assumes the risk of dangers from the ex

isting condition of the premises, machinery, etc., which he knows and appreciates ,“

10! Ill. App. 141. A miner has a. right to

assume that the room where he is sent to

work is in a reasonably safe condition until.

by the use of ordinary care. he can discover

the contrary. Diamond Block Coal Co. v.

Cuthbertson [Ind. App.] 67 N. E. 558. A

brakeman has a right to assume that struc

tures will be placed a sate distance from the

track. Gorham v. Sioux City Stockyards Co..

118 Iowa, 749. 92 N. W. 698. A servant may.

by assenting to work in a. dangerous place,

relieva the master from the duty of furnish

ing a. safe place for work. Christienson v.

Rio Grande Western R. Co. [Utah] 74 Pac.

876. Employe may assume that machinery

is properly protected. Doyle v. Plttsburg

Waste Co., 204 Pa. 618. Not that dipper of

steam shovel would (all and from striking

ties throw them upon plaintift several feet

distant. Bender v. Great Northern R. Co..

89 Minn. 163, 94 N. W. 546. Evidence held

sulflcient that operator at a lumber conveyor

did not assume risk from gearing under the

conveyor table. Spoonlck v. Backus-Brooks

Co., 89 Minn. 354, 94 N. W. 1079.

39. See ante. 5 8 E.

40. San Antonio Traction Co. v. De

Rodriguez [Tex. Civ. App.] 77 S. W. 420;

Leitner v. Grieb [Mo. App.] 77 S. W. 764;

Seery v. Gulf. C. & S. F. R. Co. [Tex. Civ.

App.] 77 S. W. 960. Contra. Illinois Cent. R.

Co. v. Langan [Ky.] 76 S. W. 32.

41. San Antonio Traction Co. v. De Rod

riguez [Tex. Civ. App.] 77 S. W. 420.

42. Drake v. Auburn City R. Co.. 173 N.

Y. 466. 66 N. E. 121; Pautz v. Planklnton

Packing Co.. 118 Wis. 47, 94 N. W. 654; Ft.

Worth & D. C. R. Co. v. Ramp. 30 Tex. Civ.

App. 483. 70 S. W. 668; Illinois Steel Co. v.

Ryska. 102 Ill. App. 347; Nelson v. Oil City

St. R. Co. [Pa.] 56 Atl. 933; St. Louis S. W.

R. Co. v. Barrett [Tex. Civ. App.] 72 S. W.

884; Wright v. Chicago, I. 8: L. R. Co.. 160

Ind. 583, 66 N. E. 454; Ehrenfried v. Lacks.

wanna Iron a Steel Co., 89 App. Div. [N. Y.]

180; Bauer v. American Car & Foundry Co.

[Mlch.] 94 N. W. 9; Loid v. Rogers, 68 N. J.

Law, 713; Pierce v. Contrexviile Mfg. Co.

[R. 1.] 56 Atl. 778; St. Louis Cordage Co. v.

Miller [C. C. A.] 126 Fed. 495; Gill v. Nat.

Storage Co. [N. J. Law] 56 Atl. 146: Wexler

v. Salisbury [Mlnn.] 98 N. W. 95; Harte v.

Fraser. 104 Ill. App. 201; Chicago Screw Co.

v. Weiss, 203 Ill. 636. 68 N. E. 54; Chicago

& E. I. R. Co. v. Heerey. 203 Ill. 492, 68 N.

E. 74; Nelson v. Keiso [Mlnn.] 97 N. W.

459; Franklin v. Missouri. K. & T. R. Co., 97

Mo. App. 473, 71 S. W. 540; Cothron v.

Cudah'y Packing Co., 98 M0. App. 343. 73 S.

W. 279; Hartrich v. Hawes. 202 I11. 334, 67

N. E. 13; Crawford v. American Steel &

Wire Co. [0. C. A.] 123 Fed. 275. A miner

of intelligence, continuing work in a mine

with knowledge of the absence of fire pro

tection. 'Harvey v. Mountain Pride Gold

Min. Co. [Colo.] 70 Pac. 1001. An experi

enced laborer engaged in the business of un

loading tles from a car assumes the risk

of injury from throwing ties from a door

only partly open. St. Louis S. W. R. Co. v.

Austin [Tex. Civ. App.] 72 S. W. 212. Struc—

tures near track. Galveston, etc., R. Co. v.

Mortson [Tex. Civ. App.] 71 S. W. 770. De

tective ladder. Hall v. U. S. Canning Co..

76 App. Div. [N. Y.] 475. An experienced

miner assumed the risk of danger from an

overhanging rock with knowledge of the

condition 01' the root where he tails to call

for supports as required by the rules. Heald

v. Wallace. 109 Tenn. 346. 71 S. W. 80. A

fireman will be held to have assumed the

risk from proximity of a. mail crane to the

track where he has knowledge of its exist-»

once by having passed it (or months. Ken

ney v. Meddaugh [0. C. A.] 118 Fed. 209.

A brakeman warned and knowing of the

dangers of riding on top of cars while pass

ing under a certain bridge assumed the

risk. Hollingsworth v. Chicago, I. & L. R.

Co., 160 Ind. 259. 65 N. E. 760. Unloading

logs from flat cars. Boyer v. Eastern R.

Co.. 87 Minn. 367. 92 N. W. 326. An em

ploye assumes the risk of dangers of a

method of operating trains with which he is

familiar. Field v. New York Cent. R. Co..

86 App. Div. [N. Y.] 148. A brakeman ris

sumes risks of train not equipped with

air brakes where he knows that they are

not attached. Texas. etc., R. Co. v. Peden

[Tex. Civ. App.] 74 S. W. 932. Employe

or roundhouse with knowledge of pits

assumes risk of danger of tailing where

crossing the roundhouse in the dark. Gal

veston, etc., R. Co. v. Walker [Tex. Civ.

App.] 76 S. W. 228. A servant working for

years with a. servant in the habit of becom

ing intoxicated assumed the risk. Illinois

Cent. R. Co. v. Smlesni. 104 Ill. App. 194.

One will be held to have assumed the risk

of a. dangerous employment of which he has

full knowledge and the danger causing the

injury is more apparent to him than to

any other person. Lehman v. Carbon Steel

Co., 204 Pa. 612. Knowledge of the vicious

character of an escaped Texas steer by a

railroad sectionman is shown where he arm»

ed himself with a heavy club several feet

in length. Clark v. Missouri, K. 8: T. R. Co.

[Mo.] 77 S. W. 882. Where a miner knows

of a. change in the grade of powder i'urnish

ed him. it is not necessary that he be noti

fied ot the change. Chambers v. Chester.

172 M0. 461. 72 S. W. 904. A brakeman as

sumes the risk of danger of falling in open

drain while making coupling of the existence

of which he has had knowledge for more

than a year. Miller v. Detroit R. Co. [Mlch.]

95 N. W. 718. It was not necessarily notice

of defect of poles on which lineman was at

work that the wires were being changed

from wooden to iron poles. Walsh v. New

York & Q. C. R. Co.. 80 App. Div. [N. Y.]
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or in the exercise of reasonable care would know and appreciate,“ and risks of

dangers of which he has.equal opportunities to know with the master.“

not assume risks of dangers of which he has no knowledge under the rule.“

He does

The

servant by continuing in the employment assumes those risks and dangers that

arise during the service, the same as those in existence when he entered the em

ployment,“ including dangers from failure of master to fully discharge his duty

316. An experienced brakeman will be held

to have assumed the risk of danger from

snow and ice on a car where he had oppor

tunity to know of its presence thereon and

being required to do so by the rules of the

company. Kilkln v. New York Cent. R. C0.,

76 App. Div. [N. Y.] 529. A yardmaster as

sumes the risks of dangers of which he has

warned switchmen. Shannon's Adm’r v.

Louisville R. Co.. 24 Ky. L. R. 1083, 70 S. W.

626. A master is not liable for defect in a

nail causing an injury to an experienced

carpenter who had knowledge of these oc

casional defects. Anderson v. Forrester

Nace BOx Co. [Mo. App.] 77 S. W. 486.

"Driller" who undertook to load a hole at

the direction of "loader," the latter not be

ing a superior, assumed the risk. Kopf v.

Monroe Stone Co. [Mich.] 95 N. W. 72. Only

obvious perils or those actually known are

assumed. Cobb Chocolate Co. v. Knudson.

207 Ill. 452. 69 N. E. 816. Where a servant

deemed curbing of a sewer not necessary.

he was held to have assumed the risk of cav

ing. Lenderink v. Rockford [Mich.] 98 N. W.

4. A servant held to have assumed the risk

of a sand bank caving in. Ft. Worth Stock

yards Co. v. Whittenburg [Tex. Civ. App.]

78 S. W. 863.

48. Zellars v. Missouri Water & Light Co..

92 Mo. App. 107: Chenall v. Palmer Brick

Co.. 117 Ga. 106; Johnson v. Southern Pac.

Co. [C. C. A.] 117 Fed. 462: Crawford v.

American Steel & Wire Co. [C. C. A.] 123

Fed. 275: Atchison. etc.. R. Co. v. Bancord.

66 Kan. 81. 71 Fee. 253; Tex. Portland Cement

Co. v. Poe [Tex. Civ. App.] 74 S. W. 563;

Bookman v. Masterson, 83 App. Div. [N. Y.]

4; Louisville & N. R. Co. v. Hall, 24 Ky. L.

R. 2487. 74 S. W. 280: Breeden v. Big Circle

Min. Co. [Mo. App.] 76 S. W. 731. A sea

man assumes the risk of cleaning a cannon

without ascertaining whether it is loaded.

Sievers v. Eyre. 122 Fed. 734. A servant as

sumes all risks of which he might by the

exercise of reasonable care have known.

Chicago 8: B. Stone Co. v. Nelson [Ind.

App.] 69 N. E. 705. Where a servant had

been 80 years in a certain employment and

knew the risks and hazards of the business.

he will be deemed to have assumed them.

Harrington v. Wabash R. Co. [Mo. App.] 78

8. W. 662. If an employe might by ordinary

care have acquired knowledge of the incom

potency of a fellow-servant. he cannot re

cover for injuries sustained through the lat

ter'e negligence. Indianapolis & G. R. T.

Co. v. Foreman [Ind.] 69 N. E. 669. A serv

ant familiar with the work he was to do

and with a full knowledge of its obvious

dangers who continued to work in a dan

gerous place without complaint held to have

assumed the risk. Parlett v. Dunn [Va] 46

S. E. 467. Danger from flying chips from

cutting with a cold chisel held obvious. Mc

Donald v. Standard Oil Co. [N. J. Err. &

App.] 55 At]. 289. Servant accustomed to

use of dynamite is bound to know danger of

forcing it into too small a blast hole. Kopf

v. Monroe Stone Co. [Mich.] 95 N. W. 72. A

servant in a bridge-building crew must

know or have reason to know of the risks

of an employment before he can be held to

have assumed them. Seeds v. American

Bridge C0. [Kan.] 75 Pac. 480. Liability of a

traveling hoist to fall, plaintiff having oper

ated it frequently every day. Bauer v.

American Car & Foundry Co. [Mich.] 94 N.

W. 9.

44. Webster Mfg. Co. v. Nisbett. 105 Ill.

App. 261; Kitzberger v. Chicago R. Co.

[Neb.] 93 N. W. 935; Conrad Tanning Co.

v. Munsey [Ky.] 76 S. W. 841; Ludd v. Wil

kins, 118 Ga. 526; O'Connell v. Clark, 75

App. Div. [N. Y.] 619. Expiosiveness of var

nish by one knowing of its tendency. Vallie

v. Hall [Mass] 68 N. E. 829. The right

of an employe to recover for injury caused

by an unsafe appliance is not affected by

the fact that he had equal means with his

employer of knowing that it had not been

constructed in a reasonably safe manner.

Pflsterer v. Peter [Ky.] 78 S. W. 450.

45. Johnson v. Gehbauer. 159 Ind. 271,

64 N. E. 855; Henderson Tobacco Ex

tracts Works v. Wheeler [Ky.] 76 8.

W. 34; Cooper v. New York, 0. & W.

R. Co.. 84 App. Div. [N. Y.] 42; Galveston.

etc.. R. Co. v. Brown [Tex. Civ. App.] 77 S.

W 832: Garant v. Cashman. 183 Mass. 13, 66

N. E. 599; Chenall v. Palmer Brick Co.. 117

Ga. 106. Unexploded blasts. McMillan v.

North' Star Min. Co.. 32 Wash. 579, 73 Pac.

685. Knowledge of danger of a structure

placed too near track is not shown by fact

that brakeman had passed the place once

before in the dark and was looking for ob

structions on the track. Gorham v. Sioux

City Stock Yards Co.. 118 Iowa, 749. 92 N. \V.

698. A switchman does not assume the risk

from lumber piles close to the track in an

unfamiliar lumber yard. Bradburn v. Wa

bash R. Co. [Mich.] 96 N. W. 929. One em

ployed to clean a drain does not. in the ab

sence of knowledge. assume the risk of poi

sonous gases in such drain. Cox v. American

Agricultural Chemical Co.. 24 R. I. 503.

Plaintiff may show that the machine by

which he was hurt was in a dangerous con

dition for a long time before and within

half an hour of the accident; and that its

condition was not apparent to him but was

known to the master. Williams v. William

Deering & Co.. 104 Ill. App. 290. A railroad

company is liable for injuries caused by

overloading cars beyond their estimated

capacity where the conductor in charge of

train or other agent has knowledge of the

fact and it was not known to the party in

jured. Louisville, etc.. R. Co. v. Chandler's

Adm'r, 24 Ky. L. R. 998. 70 S. W. 666. An

employe not familiar with machinery is not

chargeable with knowledge of the interior

of a cylinder because he had once helped to

clean a similar cylinder. Joyce v. American

“’riting Paper Co. [Mass.] 68 N. E. 213.

40. St. Louis Cordage Co. v. Miller [C. G
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as to safety of place of work and appliances."

pliance carries with it knowledge of the increased danger in its use.“

may be presumed from long use of the instrumentality.“

Knowledge of a defect in an ap

Knowledge

An employe assumes the

risks of work knowing all the facts except one which in view of those known is

immaterial.“0

required to make a critical examination to discover same.“2

The servant is not held to knowledge of latent dangers,‘51 and is not

A conductor is not

required to examine ears turned over to him where there is an inspector of cars

employed at the station."

Obvious dangers—The servant assumes the risks of obvious dangers.“

A.] 128 Fed. 495; Webster Mfg. Co. v. Good

rich, 104 Ill. App. 76. An employe persisting

in work in a trench after notification of its

unsafe condition assumes the risk of a cave—

in. Lenderink v. Rockford [Mich.] 98 N.

W. 4.

47. Glenmont Lumber Co. v. Roy [C. C. A.]

126 Fed. 524.

48. Texas. etc.. R. Co. v. Peden [Tex. Civ.

App.] 74 S. W. 932.

49. It is to be assumed that. a brakeman

working for six months on trains on which

the engine was not equipped with air brakes

knew oi.’ the dangers. Texas. etc.. R. Co.

v. Peden [Tex. Civ. App.] 74 S. VI. 932. One

assisting to make flying switches for several

days before the accident assumed the risk.

Carr v. St. Clair Tunnel Co. [Mich.] 92 N. W.

110. An employe experienced in the busi

ness of throwing belts assumed the risks of

throwing a belt from narrow transverse

timbers 19 feet from the floor. Koepcke v.

Wis. Bridge & Iron Co.. 116 Wis. 92. 92 N.

W. 659. Vv'here the servant knew of the

condition of the appliance and had used it

prior to the time of the injury it is a ques

tion for the jury whether the danger from

its use was apparent to a man of ordinary

prudence. Hartrich v. Hawes, 202 111. 334.

67 N. E. 13.

50. Ohio River & C. R. Co. v. Edwards

[Tenn.] 76 S. W. 897.

51. Corbett v. American Screen Door Co.

[Mich.] 95 N. W. 737: Welie v. Celluloid Co..

175 N. Y. 401. 67 N. E. 609; Shepherd v. Mor

ton-Edgar Lumber Co.. 115 Wis. 522. 92 N.

W. 260. We'lded handle with no indication

of weakness—inexperienced employe. Mur

phy v. Marston Coal Co.. 183 Mass. 885, 67

N. E. 342.

62. Brazil Block Coal Co. v. Gibson. 160

Ind. 319. 66 N. E. 882: Walsh v. New York 8:

Q. C. R. Co., 80 App. Div. [N. Y.] 316; Rick

v. Saginaw Bay Towing Co. [Mich.] 93 N. W.

682; Moore v. Missouri. K. & T. R. Co. [Tex.]

69 S. W. 997; Choctaw. etc.. R. Co. v. Hollo

way, 191 U. S. 64: Illinois Steel Co. v. Ryska,

102 Ill. App. 347; McDonnell v. Cent. R.

Co.. 118 Ga. 86; Allen B. Wrisley Co. v.

Burke. 203 111. 250, 67 N. E. 818. A sec

tion foreman does not assume the risks

of dangers from a. bent axle on his hand

car where the detect could only be dis

covered by overturning the car and apply

ing a straight edge. Missouri, K. & '1‘. R. Co.

v. Blackman [Tex. Civ. App.] 74 S. W. 74.

A servant is not required to examine an

elevator before riding thereon. Continental

Tobacco Co. v. Knoop. 24 Ky. L. R. 1268. 71

S. W. 3. Close inspection as to structures

near track is not required 0! brakeman.

Galveston, etc.. R. Co. v. Mortson [Tex. Civ.

The

App.] 71 S. W. 770. A conductor has tested

brakes sufficiently by turning them and is

not required to examine for possible faulty

repairs of brake chains under freight cars.

McDonald v, Michigan Cent. R. Co. [Mich.]

93 N. W. 1041. A brakeman riding on the

side of the car injured by striking a. post

in dangerous proximity to the track and en

gaged in the performance of his duties was

not required to inspect the premises to dis

cover the danger. Galveston. etc.. R. Co. v.

Brown [Tex. Civ. App.] 77 S. W. 832.

53. Barksdale v. Charleston & W. C. R.

Co., 66 S. C. 204.

54. Choctaw, etc., R. Co. v. McDade, 191

U. S. 64; Bradburn v. \Vabash R. Co. [Mich.]

96 N. \V. 929; Roccia. v. Black Diamond Coal

Min. Co. [C. C. A.] 121 Fed. 451; Ahern v.

Hildreth, 183 Mass. 296. 67 N. E. 328; Ark

land v. Taber-Prang Art Co. [Mass] 68 N.

E. 219; Alvey v. American Writing Paper

Co. [Mass] 68 N. E. 833; New Omaha. Thom

son-Houston Elec. Light Co. v. Rombold

[Neb.] 97 N. Vi". 1030; Schultz v. Chicago.

ctc., R. Co., 116 Wis. 31, 92 N. W. 377; Fischer

v. Goldie [Mich.] 94 N. W. 6; Dixon v. Union

Iron Works [Mind] 97 N. W. 375; Western

& A. R. Co. v. Moran, 116 Ga. 441; Parsons

v. Hammond Packing (30.. 96 Mo. App. 372.

70 S. W. 519; Harvey v. McConchie, 77 App.

Div. [N. Y.] 361; Beckman v. Anheuser

Busch Brew. Ass'n, 98 Mo. App. 555. 72 S.

W. 710; Willdigg v. Knox. 80 App. Div. [N.

Y.] 390; Alabama Steel & Wire Co. v. Wrenn.

136 Ala. 475; Hettich v. Hillje [Tex. Civ.

App.] 77 S. W. 641; Osborne v. Ala. Steel &

Wire Co., 136 Ala. 571; Southern R. Co. v.

Howell, 135 Ala. 639; Joyce v. American

“’riting Paper Co. [Mass] 68 N. E. 213;

VVithee v. Somerset Traction Co. [Me.] 56

Atl. 204; Missouri. K. & T. R. Co. v. Dyer

[Tex. Civ. App.] 75 S. W. 930; Illinois Steel

Co. v. MeNuity. 105 Ill. App. 594'. Kleine v.

Freunds Sons Shoe & Clothing Co.. 91 M0.

App. 102; Fields v. New York Cent. R. Co.. 86

App. Div. [N. Y.] 148; Glenmont Lumber Co.

v. Roy [C. C. A.] 126 Fed. 524. An employe or

a. saw mill assumes the risk oi‘ dangers from

a circular saw in operation. Mushinsky v.

Vincent [Mich.] 97 N. W. 43. Cotton seed 0n

floor causing person walking on same to

slip. Deviny v. Planters' Oil Mill [Miss.] 33

So. 492. Fall of kegs piled on slanting slip

pery floor. Houston Ice & Brewing Co. v.

Pisch [Tex. Civ. App.] 77 S. W. 1047. Load

ing logs. McMillan v. Spider Lake Sawmill

& Lumber Co., 115 Wis. 332, 91 N. W. 979.

Proximity of poles to car track. Houston

Elec. Co. v. Robinson [Tex. Civ. App.] 76 S.

W. 209. Injury in elevator from projection.

Operator had passed it over 700 times. it was

visible. and at time of injury he was read
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fact that the defect is open to ordinary observation is not conclusive as to whether

it is an obvious danger.“

Compliance with commands and assurance of safety.——There is no assump

tion where the act is done in compliance with a command“6 unless the risk of dan

ger is imminent and would not be incurred by a person of ordinary prudence." A

like rule applies where the servant is assured of safety by the master" unless the

danger is so manifest that a person of ordinary prudence and caution would not

have incurred it.“

Inezperienced or youthful employes.—The rule making knowledge of the (lan

ger a condition to assumption of risk has particular application to the case of in

experienced employes not warned of the dangers.“ The rule of assumption of

mg newspaper. Olson v. Hanford Produce

Co.. 118 Iowa. 55, 91 N. W. 806. Piling steel

rails on soft ground. Grant v. Nat. R.

Spring Co.. 86 App. Div. [N. Y.] 693. In

telligent girl operating simple laundry ma

chine. Kupkofskl v. Splegel [Mich.] 97 N.

W. 48. Ladder slipping by reason of a cleat

splitting. Wood v. Tileston & Holllngs

worthy Co.. 182 Mass. 449. 65 N. E. 810.

Mounting moving switch engine. Chicago,

I. & L. R. Co. v. Barr, 204 Ill. 163, 68 N. E. 643.

Falling of a tilted stone on which plaintiff

was working. Archambault v. Archambault

[Mass] 68 N. E. 199. Miner injured by fall

of slate—familiar with working such mines

—made test and decided not to prop. Dick

ason Coal Co. v. Unvert'erth. 30 Ind. App.

546, 66 N. E. 759. That power cannot be

turned off to release a limb drawn into a

machine by reason of a. defect in the ma

chinery is not an obvious risk. Desrosiers

v. Bourn [R. 1.] 52 Atl. 1080. A servant en

gaged in unloading a. cargo of timber and

cotton from a ship assumed the risk of the

timber falling on him when the cotton. which

had supported the timber. was removed.

'l‘oohey v. Ocean 8. S. 00., 78 App. Div. [N.

Y.] 178. The danger of injury in taking

down a telephone pole without "spikes" and

"dead men” to lower it is not an obvious

danger assumed by one attempting to do

the work without the tools. Orr v. Southern

Hell Tel. & Tel. Co.. 132 N. C. 691. 44 S. E.

401. An employe venturing on a track to

remove an object dangerous to an approach

ing train can only recover for injuries re

ceived where the appearance of danger is

such as to arouse a reasonable apprehension

of danger. Gulf. etc.. R. Co. v. Roane [Tex.

Civ. App.] 76 S. W. 771. Defect in con

struction held not ascertainable on ordinary

careful observation. Indiana Nat. Gas & Oil

Co. v. Vauble, 31 1nd. App. 370, 68 N. E.

195.

55. A switchman required to ride on the

ladder at the side of a freight car is not

chargeable as_ a matter of law with knowl

edge that a. structure at the side of the

track built by the company is so close to

the track as to be dangerous merely because

open to ordinary observation. Texas & P.

R. Co. v. Swearingen [C. C. A.) 122 Fed.

193.

50. Hettich v. Hillje [Tex. Civ. App.] 77

S. W. 641; King's Adm'r v. Covington R. Co..

24 Ky. L. R. 1942. 72 S. W. 757; Texas & P.

R. Co. v. Behymer, 189 U. S. 468, 47 Law. Ed.

905. One sent into another department does

not asume risk of danger of an imperfect

belt in that department. Goldthorpe v.

Curr. Law, Vol. 2—53.

Clark-Nickerson Lumber Co.. 31 Wash. 467,

71 Pac. 1091. A lineman does not assume

the risk of injury from a live wire on a

pole belonging to another company which

he is directed to mount at the command of

his foreman though knowing the dangers

of the work and the inadequacy of his np

pliances. Shanks v. Citizens’ General Elec.

Co. [Ky.] 76 S. W. 379. An employs of a

painter ordered to use a certain scaffold is

not bound to inspect same. Ehlen v. O'Don

nell, 205 Ill. 38, 68 N. E. 766.

57. Wrightsville & T. R. Co. v. Lattimore.

118 Ga. 581; Illinois Steel Co. v. Ryska. 200

Ill. 280. 66 N. E. 734; Slack v. Harris, 200 Ill.

96. 65 N. E. 669.

58. A servant continuing work after com

plaint of the incompetency of a fellow-serv

ant does not assume the risk where he is

assured by the master that such servant is

all right and is ordered to continue his work.

La. Salle County Carbon Coal Co. v. Oil’er

geld, 104 Ill. App. 494. An employs assumes

risks of obvious dangers and will not be

heard to say that he relied on the assurance

of the master that there was no defect nor

danger. Ft. Worth Iron Works v. Stokes

[Tex. Civ. App.] 76 S. W. 231. A miner is

not guilty of contributory negligence for

failing to discover dangerous condition of

roof where he relied on assurance of his

employer's room dresser having authority

over him that the room was safe. St. Ber

nard Coal Co. v. Southard [Ky.] 76 S. W.

167. '

59. Harte v. Fraser, 104 Ill. App. 201.

60. Republic Iron 8: Steel Co. v. Ohier

[Ind.] 68 N. E. 901; Allison v. Long Clove

Trap Rock Co., 75 App. Div. [N. Y.] 26?.

Ordinary laborer sent to make coupling.

Branz v. Omaha & C. B. R. & Bridge Co..

120 Iowa. 406, 94 N. W. 906. A servant with

but little experience in the use of trucks and

no experience in hauling ice on same did

not as a matter of law assume the risk in

cident to the boxes slipping backward

though charged with knowledge of defect

of the truck in not having a. cleat to pre

vent such slipping. Parsons v. Hammond'

Packing Co.. 96 Mo. App. 372, 70 S. W. 519.

One unfamiliar with machinery is not

chargeable with knowledge of the interior

of a cylinder by the fact that he once help

ed clean the interior of a. similar cylinder.

Joyce v. American Writing Paper Co.

[Mass] 88 N. E. 213. An employe engaged

in lowering timbers does not assume the risk

on the first day of his employment of a

rope breaking though he knows it parted

the previous day. Geldard v. Marshall [On]
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risks qualified .by consideration of their capacity is applicable to infants.“ The

child-labor laws determine that children have not the judgment necessary for em

ployment in dangerous positions and against assumption of risks.“2 Youthful and

inexperienced employes do not assume risks of dangers where action is in obedience

to orders of superior.“

Notice or complaint to master and promise to repair.—-The servant assumes the

risk of lack of safety of place of work and appliances where he fails to notify the

master of such defects.“ He may recover where he has called the master’s atten

tion to the defect if the work though perilous was not inevitably dangerous.“

There is no assumption by a continuance at work for a reasonable time after promise

to make repairs“ unless the dangers are so great that they would not be encoun

tered by an ordinarily prudent man." The promise to repair must be definite,68

and may be made by a representative of the master." A servant relying on a

promise to repair a defective machine is not relieved from the duty of exercising

care for his safety in the use of the machine.” Return to work after promise to

repair defect shows a reliance on the promise."

73 Pac. 330. A section hand assisting to load

cars at the direction of his boss does not

assume risks which were not obvious and

of which he had no knowledge, the work

not being in the line of his employment.

International & G. N. R. Co. v. Gaitanes

[Tex. Civ. App.) 70 S. W. 101. The doctrine

of assumption or risk has no application

where an inexperienced employe is directed

to operate a dangerous machine without

warning. Coleman v. Perry [MontJ 72 Pac.

42.

61. Henderson v. Kansas City, 177 M0.

477, 76 S. W. 1046; Evans Laundry Co. v.

Crawford [Neh.] 93 N. W. 177; Upthegrove

v. Jones 8: Adams Coal Co.. 118 “'is. 673. 96

N. W. 385; Shebek v. National Cracker Co.,

120 Iowa. 414. 94 N. W. 930. Boy of 11

years injured in attempting to throw belt

held not to have assumed risk. Henderson

Cotton Mills v. \Varren's Adm‘r, 24 Ky. L. R.

1030, 70 S. W. 658. It a minor servant is in

jured through his own negligence in volun

tarily encountering a. risk 0! which he had

knowledge, the employer is not liable

whether he has instructed him or not. Fries

v. American Lead Pencil Co. [Ca_1.] 75 Pac.

164.

82. Marino v. Lehmaier, 178 N. Y. 530, 66

N. E. 572.

63. Franklin v. Missouri, K. & T. R. Co.,

97 Mo. App. 473. 71 S. W. 540.

64. St. Louis Cordage Co. v. Miller [C. C.

A.] 126 Fed. 495.

05. VViliiams v. Clark. 204 Pa. 416. An

inexperienced servant is relieved of the as

sumption where he reports the defect and is

told to run the machine until quitting time,

when it will be repaired. King-Ryder Lum

ber Co. v. Cochran [Ark] 70 S. W. 606. No

tice of a defect in an appliance is presumed

to refer only to the defects affecting the

purpose for which it is used. Shemweli v.

Owensboro 8: N. R. Co. [Ky] 78 S. W. 448.

68. Webster Mfg. Co. v. Nisbett. 106 Ill.

App. 261; Leaux v. New York. 87 App. Div.

[N. Y.] 405; Nash v. Dowling. 93 Mo. App.

156; Rice v. Eureka Paper Co., 174 N. Y. 385,

66 N. E. 979; Atchison. etc., R. Co. v. Sledge

[KEIL] 74 Pac. 1111: Republic Steel & Iron

Works v. Gregg. 24 Ky. L. R. 1627, 71 S. W.

900: Highland Roy Gold Min. Co. v. Pouch

[C. C. A.] 124 Fed. 148; Cudahy Packing Co.

v. Skoumal [C. C. A.] 125 Fed. 470. Where

repairs to a step were promised by the en

gineer and the fireman had no knowledge

that they had not been made at an inter

vening station when they could have been

made he did not thereafter assume the risk

of danger in using such step. Gull, C. & S.

F. R. Co. v. Garren [Tex. Civ. App.] 72 S.

W. 1028. A servant not guilty of contribu

tory negligence by continuing to work with

knowledge of defect where he is promised

that detect will be repaired and previous to

such repairs there will be no dangerous use

of the defective appliance. Curtis v. Mc

Nair. 173 M0. 270. 73 S. W. 167. A domestic

will not waive her right to recovery for fail

ure to repair roof of her lodging room by

remaining in the service for seven days

after discovery of its condition where she

was promised repairs. Collins v. Harrison

[R. I.) 56 Atl. 678. Where a master prom

ises to repair, such promise does not make

him an insurer o! the servant's safety dur

ing the time necessary to make the repairs.

Shemvvell v. Owensboro & N. R. Co. [Ky.]

78 S. W. 448. Where a servant notifies the

master that a. root is defective. the master‘s

promise to repair will not relieve the serv

ant of his contributory negligence for going

on it to extinguish a fire before it had been

repaired. Id. One week is not an unrea

sonable length of time to rely on a. promise

to repair. Id. ‘

67. Roccia. v. Black Diamond Coal Min.

Co.. 121 Fed. 451; Webster Mfg. Co. v. Nis

bett, 105 Ill. App. 251; Musser-Sauntry Land,

L. & Mtg. Co. v. Brown [C. C. A.] 126 Fed.

141; Kansas 8: T. Coal Co. v. Chandler (Ark)

77 S. W. 912; Atchison, T. & S. F. R. Co. v.

Sledge [Kan] 74 Pac. 1111; -Webster Mfg.

Co. v. Nesbitt, 205 111. 273. 68 N. E. 936.

08. Remark 0! engineer after making an

ineffectual attempt to repair a defective step

that “I will have it fixed" not sufficient to

prevent assumption of risk. Gulf, C. & S. F.

R. Co. v. Garren. 96 Tex. 605. 74 S. W. 897.

00. The promise of an engineer to have

'a. step repaired was that of the company

on which the fireman had a right to rely.

Gulf, C. & S. F. R. Co. v. Garren [Tex. Civ.

App.] 72 S. W. 1028.

70. Reiser v. Southern P. M. 8: L. Co.,
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Methods and appliances adopted by employo.——A servant instructed to inspect

appliances assumes the risks of defective appliances selected by him."2 Where the

master has performed his duties as to appliances and places of work, the servant

will assume risks of appliances selected by himself," and the use of methods adopted

by him contrary to those provided,“ as where the employe voluntarily puts himself

in place of danger." An employe having a choice between two methods of doing

the work who chooses the more dangerous assumes the risk involved in the choice."

The fact that the service was outside the servant’s duties does not affect the doc

trine of assumed risk where there was no danger in the work and the danger was

in the place selected by the servant for purposes of convenience, there being safe

places practicable for the purpose."

Disobedience of rules."—A servant assumes risks of uniform violation of rules

of which he has knowledge."

Proof of fact of assumption must be clear.“0

(§ 3) G. Contributory negligence.81—There may be no recovery where the

servant is guilty of contributory negligence ;" but recovery for injuries by willful

24 Ky. L. R. 796, 69 S. W. 1085; Johnson v.

Anderson & M. Lumber Co., 31 Wash. 554.

72 Fee. 107.

71. Curtis v. McNair. 173 Mo. 270, 73 S. W.

167.

72. Higgins v. Southern Pac. 00., 26 Utah,

164, 72 Pac. 690.

78. Northern Ohio R. Co. v. Rigby [Ohio]

68 N. E. 1046; Cronin v. Russel W. 8: F. Co.

[Mich.] 93 N. W. 1070; Tiffaney v. Hathaway,

182 Mass. 431. 65 N. E. 811: Floyd v. Colo

rado Fv & 1. Co. [Colo. App.] 70 Fee. 452.

One taking employment with a. knowledge of

its dangers, and that dangers will be lessen

ed by the use of ordinary expedients within

his reach, assumes the risks of such employ

ment. Crawford v. American 8. & W. Co.

[C. C. A.] 123 Fed. 275.

74. Lodi v. Maloney [Mass.] 68 N. E. 229.

Use of hands instead of stick to clean corn

shredder. Frink v. Potts, 105 Ill. App. 92.

An employs assumes the risk of riding in a.

freight elevator where the master has fur

nished other means of reaching different

floors. O'Donnell v. MacVeagh. 205 Ill. 23.

68 N. E. 646.

75. George Fowler Son 8: Co. v. Brooks.

65 Kan. 861. 70 Pac. 600. Packing-house

employe familiar with a catch basin and its

lids assumed the risk from fall therein

where there was a. safer way around.

Clchowicz v. International Packing Co., 206

111. 846, 68 N. E. 1083. A switchman as

sumes the risk of dangers from climbing

over couplings of trains to which an engine

is attached ready to start though the warn

ing bell was not sounded. McKee v. Chica

go. B. & Q. R. Co., 96 Mo. App. 671, 70 S. W.

922.

76. Palmer v. Kintoch Tel. Co., 91 Mo.

ADD. 106. When an employe has the power

to adopt his own methods and he wantonly.

knowing and appreciating the dangers of

both, selects the more dangerous of two

ways. he does so at his peril, and cannot

recover. 111. Steel Co. v. McNulty, 105 Ill.

App. 694.

77. Hettich v. Hillje [Tex. Civ. App.] 77

S. W. 641. There is no question as to the

violation of the duty to mrnish- a safe place

for work where the servant makes the se

lection to suit his convenience and the work

could have been done with safety elsewhere.

id.

78. Natchez Cotton Mill CO. v. McLaJn

[Miss] 33 So. 723.

79. Rule requiring cars on side track to

be left coupled. Tex" B. V. 6: N. W. R. Co. v.

Peden [Tex. Civ. App.] 74 S. W. 932. A

brakeman entering the employ of a railroad

with knowledge of violation of speed ordi

nance assumes the risk. Martin v. Chicago,

R. I. & P. R. Co.. 118 Iowa. 148. 91 N. W.

1034, 59 L. R. A. 698. A brakeman will not

necessarily be held to have assumed the risk

of a violation of rules as to speed by failing

to apply the air brakes unless the condi

tions were such that an ordinarily prudent

man would have applied the air brakes.

International & G. N. R. Co. v. Cochrane

[Tex. Civ. App.] 71 S. W. 41.

80. Mere knowledge of the existence of

the risk does not in all cases raise the pre

sumption that the servant has agreed to as

sume it. Chicago, I. & L. R. Co. v. Martin,

31 Ind. App. 308. 65 N. E. 591. An employs

cannot be said as a matter of law to have

assumed a risk incident to his employment

unless the assumption is shown by undis

puted evidence or so clearly proven that no

reasonable inference can be drawn to the

contrary. Revolinski v. Adams Coal Co.,

118 Wis. 324, 95 N. W. 122.

81. Contributory negligence defined.

Hone v. Mammoth Min. 00. [Utah] 75 Pac.

381.

82. Daniel v. Cent. of Ga. R. Co. [Ga]

46 S. E. 107; Fla. Cent. & P. R. Co. v.

Mooney [Fla.] 33 So. 1010; Steeples v. Panel

& Folding Box Co. [Wash] 74 Fee. 475;

Andrews v. Jefferson C. O. 8: R. Co. [Tex.

Civ. App.] 74 S. W. 842; Scheir v. Quirin, 77

App. Div. [N. Y.] 624; Riley v. Banner Lum

ber Co., 109 La. 274: Holmes v. Braden

baugh. 172 Mo. 53. 72 S. W. 550; Chapman

v. Pere Marquette R. Co. [Mich.] 94 N. W.

1049; Parker v. Pine Tree Lumber Co.. 89

Minn. 500, 95 N. W. 323; Morris v. Boston

8: M. R. R. [Mass] 68 N. E. 680; Erie R.

Co. v. Kane [C. C. A.] 118 Fed. 223:

Karczewski v. Wilmington City R. Co. [Del.]

54 Atl. 746. laborer in trench injured by

passing car—trench sufficiently wide so that

injury need not have occurred. Riddle v.
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violation of statute regulating mines is not defeated by contributory negligence,“

though one guilty of contributory negligence may not complain that his employer

did not have cars equipped with safety couplers as required by the Federal act."

The contributory negligence must be the proximate cause of the injury.“5

Care required of servants—The degree of care required of the servant is ordi

nary care88 or such care as would be exercised by persons of ordinary prudence Silli

ilarly situated," and not the highest degree of care.“8 A conductor discovering a

defective car in his train must exercise his best judgment as to carrying it in his

train.80 The servant should have knowledge of the danger.” He may rely on the

care of the master in furnishing reasonably safe instrumentalities and methods.tn

The fact of the servant’s knowledge of defects is not conclusive as to his negligence

Forty-Second St., M. S: St. N. AVe. R. Co..

173 N. Y. 327, 66 N. E. 22. There may be no

recovery where the injury was not caused

by a defective coupler but because plaintiff

negligently used his foot to push bumper

into place. Elmore v. Seaboard Air Line R.

Co.. 132 N. C. 865. Experienced carpenter

failing to test sufficiency of joist. Baxter

v. Lusher, 159 Ind. .381, 65 N. E. 211. Kick

ing bumper of approaching car. Elmore v.

Seaboard Air Line R. Co.. 131 N. C. 569.

Action of lineman of experience in stringing

wires from bracket. Mulligan v. McCaf

trey, 182 Mass. 420. 65 N. E. 831. Laborer

sitting on front end of most remote car

pushed by engine and thrown therefrom by

sudden stop. Haynes v. Ft. Dodge & O. R.

Co., 118 Iowa, 393, 92 N. W. 57.

8:1. Riverton Coal Co. v. Shepherd, 207 Ill.

395. G9 N. E. 921.

84. “’inkler v. Phila. & R. R. Co. [Del.]

59 At]. 90.

85. Horton v. Ft. Worth P. & P. Co. [Tex

Civ. App.] 76 S. W. 211. The act of a brake

man in placing signals on the rear of the

caboose while the train is in motion is not

contributory negligence where the injury is

caused by stopping the train by use of an

emergency brake. Benedict v. Chicago G.

W. R. Co. [Mo. App.] 78 S. W. 60. Plaintiff

may show that his portion of the work was

not dangerous where the injury was caused

by the negligence of the master in not prop

erly protecting him from injury where con

tributory negligence was relied on. South

ern C. d: F. Co. v. Bartlett. 137 Ala. 234.

Absence from post of duty will not prevent

recovery unless that fact contributed to the

injury. Chicago. B. & Q. R. Co. v. Camper,

199 Ill. 569, 65 N. E. 448.

88. Bodie v. Charleston 8: W. C. R. Co.. 66

S. C. 302; Alan S. & W. Co. v. Wrenn. 136

Ala. 475. Duty to examine as to guard rail

around platform. Steeples v. Panel & Fold

ing Box Co. [Wash] 74 Fee. 475. Sufficien

cy of plea alleging contributory negligence.

Osborne v. Ala. S. 8.: W. Co., 135 Ala. 571;

Upthegrove v. Jones & A. Coal Co.. 118 Wis.

673. 96 N. W. 385.

7. Southern R. Co. v. Howell, 135 Ala.

639; Rice v. Wabash R. Co., 101 Mo. App.

459. 74 S. W. 428; Louisville & N. R. Co. v.

Sullivan's Adm'r [Ky.] 76 S. W. 525: Bair

v. Helbel [Mo. App.] 77 S. W. 1017. Where

a person is employed in the presence of a

known danger, to constitute contributory

negligence it must be shown that he Volun

tarily and unnecessarily exposed himself to

danger. Potts v. Shreveport Belt R. Co., 110

La. 1. An employe is not guilty of con

tributory negligence as a matter of law by

failure to examine as to the sufficiency of

racks on which he piles lumber. Corbett v.

American Screen Door Co. [Mich] 95 N. W.

737. Contributory negligence exists only

where something is done or omitted which

an ordinarily prudent man would not have

done or omitted under the circumstances

and which was the proximate cause of the

injury. Hone v. Mammoth Min. Co. [Utah]

75 Pac. 381.

SS. A carpenter is not required to exer

cise the highest degree of care as to work

on scaffold to avoid injury. Hester v. Jacob

Dsold Packing Co., 95 Mo. App. 616, 75 S. W.

6 5.

89. Barksdale v.

Co.. 66 S. C. 204.

90. Mullen v. Metropolitan St. R. Co.. 89

App. Div. [N. Y.] 21. A fireman is not guil

ty of contributory negligence In using a. de

tective step that the engineer promised to

have repaired “here he supposed that the

repairs were made at an intervening sta

tion. Gulf, C. 8: S. F. R. Co. v. Garren

['l‘ex. Civ. App.] 72 S. \\'. 1028. An elevator

operator injured by falling down shaft on

account of removal of elevator by guest is

not guilty of contributory negligence as a

matter of law. Lyons v. Dee, 88 Minn. 490.

93 N. W. 899. A brakeman is not guilty of

contributory negligence in stepping into a

freshly dug trench hidden by a heavy fall

of snow. De Cair v. Manistee & G. R. R. Co..

[Mich.] 95 N. W. 726. Employ-e failing in

partially covered waterway. Osborne v. Ala.

S. X: W. Co., 135 Ala. 571.

91. Tex. & Ft. S. R. Co. v. Hartnell [Tex.

Civ. App.] 75 S. W. 809. An employs is not

deprived of his remedy by the fact that he

was employed on the work. He has a right

to assume that the foreman in charge per

formed his duty. Laborer injured by defect

ively loaded car which he helped load. El

Paso & N. W. R. Co. v. McComas [Tex. Civ.

App.] 72 S. W. 629. Failure to inspect car

and discover broken step held proximate

cause of injury by falling from step. Scote

v. Eastern R. of Minn. [Minn.] 95 N. W. 892.

Employe need not investigate for latent de

fects. Allen B. Wrisley Co. v. Burke, 203

Ill. 250, 67 N. E. 818. It is the master's

duty to furnish a safe place to work in and

safe appliances to work with and a servant

can assume he has done so in the absence

of warning. Buoy v. Clyde Mill. & El. C0.

[Kan.] 75 Fee. 466. Where a. servant is in

structed by a master to use certain scat

lolding, it is not incumbent on him to in

spect it. Ehlen v. O'Donnell, 205 Ill. 88,

68 N. E. 766.

Charleston 8: W. C. R.
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in using the appliance or continuing in the service92 unless the danger is so great

as to threaten immediate injury,"8 and is such that persons of ordinary prudence

under the same circumstances would not have undertaken their use.“ The rules

of diligence must be adjusted to the character of the work in which plaintiff is

engaged.“ It is not of itself contributory negligence to engage in a dangerous 0c

cupation.” An employe may not recover for injuries increased by his own impru

dence." Intoxication of einploye at the time will not preclude recovery for mas

ter’s negligence.“

The doctrine is applicable to children, they being held to care commensurate

with their age.”

Appliances, methods, and places for work.--The servant may be guilty of con

tributory negligence in the selection of the appliance where proper ones furnished

by the master are within reach,1 and where, proper appliance being furnished, he

fails to use same.2 It is his duty to call for proper appliances,8 and he may select

such as appear reasonably safe for the Work.‘ A servant is guilty of negligence

where he sits on a dangerous machine not in operation but liable to be started with

out warning.“

The following are examples of want of care amounting to contributory negli

gence:

92. Osborne 1!. Ala. S. & W. Co., 135 Ala.

571.

98. Edwards v. Barber Asphalt Pav. Co.,

92 Mo. App. 221; Nash' v. Dowling, 93 Mo.

App. 156; Cardwell v. Chicago G. W. R. Co.,

90 Mo. App. 31: Herbert v. Mound City 13.

& 8. Co., 90 Mo. App. 305. I! a. servant

might reasonably have supposed he could

safely work at a place by the use of “care

and caution," he did not assume the risk

of the injury which occurred. Henderson v.

Kan. City, 177 M0. 477, 76 S. W. 1045.

94. Hartrich v. Hawes. 103 Ill. App. 433;

Ill. Steel Co. v. Ryska. 200 111. 280, 65 N. E.

734; Wrightsviile & T. R. Co. v. Lattimore,

118 Ga. 681. Although an empioye on a. scat

told may know of defects which do not

render it glaringly dangerous, he may con

tinue his work on the assumption that it

is safe. Hester v. Jacob Dold Packing Co.,

95 Mo. App. 616, 75 S. W. 695.

05. Wrightsville & T. R. Co. v. Lattimore.

118 Ga. 581. Contributory negligence by an

engineer injured by collision with escaped

cars from a. switch is not shown by con

tinuance at work with knowledge that there

were no deraiiing switches. Jones v. Kan.

City, Ft. S. & M. R. C0. [1110.] 77 S. W.

890.

00. Potts v. Shreveport Belt R. Co., 110

La. 1; Ala. S. & W. Co. v. Wrenn, 136 Ala.

475.

97. Tex. & P. R. Co. v. Behymer, 189 U.

S. 468, 47 Law. Ed. 905. There may be

no recovery for injuries caused by want

of care in‘ treatment of original injury.

'l‘ex. Portland Cement Co. v. Poe [Tex. Civ.

App.] 74 S. W. 563.

98. Lyons v. Doe. 88 Minn. 490, 93 N. W.

899.

99. Eagle 8: P. Mills v. Herron [Ga.] 46

S. E. 405; Bredeson v. C. A. Smith Lumber

Co. [Minn.] 97 N. W. 977; Rogers v. Samuel

Meyerson Printing Co. [Mo. App.] 78 S. W.

79; Ritchie v. Krueger, 102 Ill. App. 654.

There is a presumption of care by a boy oi

l3. Rogers v. Samuel Meyerson Printing

Co. [140. App.] 78 S. W. 79. A boy 15 years

Failure to assure safety by adoption of usual precautions ;° adoption of un

oid. of ordinary intelligence and familiar

with machinery he is operating is capable

of contributory negligence. Killelea. v. Cal.

Horseshoe Co., 140 Cal. 602, 74 Pac. 157.

It a minor servant knowingly encounters

dangers incident to the employment, it is

immaterial that he has not been warned.

Fries v. American Lead Pencil Co. [CaL] 75

Fee. 164.

1. Brundige 1. Dodge Mfg. Co., 183 Mass.

100. 66 N. E. 604: Lee v. Kan. City Gas Co.,

91 M0. App. 612; Campbell v. T. A. Gillespie

Co. [N. J. Err. 8: App.] 65 Atl. 276; Umburg

v. International Paper Co., 97 Me. 827; Mc

Grath v. Del., L. 8!. W. R. Co., 68 N. J. Law,

425.

2. Kellogg v. Denver City Tramway Co.

[0010. App.] 72 Pac. 609. A servant charged

with the care 0! a. floor and the duty of

caring for openings and keeping the place

lighted and furnished with lanterns is guil

ty of contributory negligence in not using

such lanterns while walking after dark on

an unprotected platform without using his

lantern. Steeples v. Panel & Folding Box

Co. [Wash.] 74 Fee. 475. There may be no

recovery for insufl‘icient light in place of

work where the employs had been furnished

with a lantern which he failed to use. An

derson v. Forrester-Nace Box Go. [Mo. App.]

77 S. W. 486.

8. Crawford v. American S. & W. Co. [C.

C. A.] 123 Fed. 275.

4. A lineman ascending a pole to cut

wires may use such 01! the appliances tur

nished as appear reasonably safe for the

work. Walsh v. N. Y. & Q. C. R. Co., 80

App. Div. [N. Y.] 316.

5. Calvert v. Brosius [Ky.] 77 S. W. 1098.

6. An employe whose duty it is to nail

cleats at the end of a gang plank used to

load cars is guilty of contributory negli

gence in failing to nail such cleats where

injuries result from such neglect. St. Louis

8. WV. R. Co. v. Barrett [Tex. Civ. App.]

72 S. W. 884. Hod carrier injured by failure

to examine height 0! timbers above plat

form on which he was carrying his load.
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usual methods, safe methods being provided ;' injury while absent from post of

duty;a allowing attention to be distracted ;° failure to look when in a place where

accident likely to occur ;‘° leaving place of safety for position of obvious danger ;“

selection of unsafe place while awaiting performance of work by others ;“ standing

between cars on sidetrack when switching in progress ;" working in dark or with

insufficient light ;“ failure of engineer to have train under control ;" undermining

supports;m leaning on cogwheel which communicated power to machinery."

McCarthy v. Emerson, 77 App. Div. [N. Y.)

562. A seaman engaged in cleaning a can

non ls guilty of contributory negligence

where he does not ascertain whether it is

loaded. Sievers v. Eyre, 122 Fed. 734. A

servant repairing belting is guilty of con

tributory negligence in failing to properly

secure the lever controlling the machine

over which he is working. Ward v. Connor.

182 Mass. 170, 64 N. E. 968.

7. Chamberlain v. Waymire [Ind. App.]

68 N. E. 306; “’hltson v. Wrenn [N. C.] 46

S. E. 17. Employer is not liable for inju

ries caused by use of a. dangerous passage

where he has furnished a safe passageway.

McKean v. Colo. F. & I. C0. [Colo. App.] 71

Fee. 425. A fireman releasing hand from

handheld and putting entire strength on

bell cord while train was rounding curve

at high speed and is injured by its break

ing is guilty of contributory negligence.

Ill. Cent. R. Co. v. Mercer. 24 Ky. L. R. 908.

70 S. W. 287. An employe is guilty of con

tributory negligence in crossing over the

automatic doors oi.‘ an elevator shaft where

a different safe route is available. Connors

v. Merchants’ Mfg. Co. [Mass] 69 N. E. 218.

A miner always conducted to his place of

work by a. guide who attempted to reach

the place without this assistance was guilty

of contributory negligence. Smith v. Thom

as Iron Co. [N. J. Law] 54 Atl. 562. A serv

ant reaching into a. machine to get an ob

ject accidentally dropped therein and which

could be reached by other means is guilty

of negligence. Doerr v. St. Louis Brew.

Ass’n, 176 M0. 547, 75 S. W. 600.

8. Phillips v. Cent. R. Co., 68 N. J. Law.

605.

9. Contributory negligence is shown

where the operator of a mangle looked

away from a. machine she was operating

to smile in recognition of a passerby. Gaudet

v. Stansfield, 182 Mass. 451, 65 N. E. 850.

10. Donohoe v. Lonsdale Co. [R. I.] 55

Atl. 326. A railway employe riding on an

inspection speeder is guilty of contributory

negligence in not continuously looking for

trains at crossings, the car capable of being

stopped in one foot and he having a large

unobstructed view of the track. Ind. I. &

I. R. Co. v. Trinosky [Ind. App.] 69 N. E.

402. A motorman failing to look for ap

proaching car is guilty of contributory neg

ligence. Bobb v. Union Traction Co., 206

Pa. 265. An employe riding a bicycle in a

dense fog knowing of the schedule of trains

is guilty of contributory negligence in col

liding with a. train the operatives of which

were not required to keep a special lookout

for him. Jacob's Adm’r v. Chesapeake &

O. R. Co.. 24 Ky. L. R. 1879, 72 S. W. 308.

An employe using a tricycle is bound to

keep lookout for approaching train. Id.

It is contributory negligence for a brake

man crossing numerous switches to stand

The

with his back in the direction from which

cars could be kicked. Dolphin v. New York.

N. H. & H. R. Co., 182 Mass. 509, 65 N. E.

820. A switchman is guilty 01' contributory

negligence in switching cars on the wrong

track whereby he was injured where an in

spection of the rails would have shown his

error. Louisville 8: N. R. Co. v. Mounce‘s

,Adm'r, 24 Ky. L. R. 1378, 71 S. W. 5l8.

11. One leaving a place of safety to place

himself in a. position of obvious danger may

not recover for resulting injuries. Erie R.

Co. v. Kane [C. C. A.] 118 Fed. 223; Choc

taw, 0. & G. R. Co. v. Stallings, 70 Ark. 603.

70 S. \V. 303. Conductor of freight train

stepping on side track and injured by shift

ing engine. Lassiter v. Raleigh 8:. G. R. Co..

133 N. C. 244. The employe cannot recover

if the use of the known defective appliance

could not have caused his injury if he had

not placed himself in a position of danger

in its use. Hayzel v. Columbia R. Co., 150

App. D. C. 359. An employe injured while

sitting on the steps of a. caboose is guilty

of contributory negligence. Howard v.

Southern R. Co., 132 N. C. 709.

12. Southern Ind. R. Co. v. Harrell [Ind.]

68 N. E. 262. A servant who stands so close

to the edge of a. wide platform as to be

struck by a. train is guilty of contributory

negligence. Norfolk & W. R. Co. v. Hawkes

[Va.] 46 S. E. 471.

13. Dillon v. Iowa Cent. R. Co., 118 Iowa,

645, 92 N. W. 855.

14. Johnson v. Anderson & M. Lumber

Co., 31 Wash. 554, 72 Fee. 107. A servant

supplied with sufficient lighting facilities

could not complain of an accident caused by

insufficient lights. Steeples v. Panel & Fold

ing Box C0. [Wash] 74 Pac. 475. An em

ploye whose duty it is to keep himself sup

plied with lamp oil and matches may not

recover for injuries received while away

from his place to supply himself with

matches which he had forgotten. Holllngs

worth v. Pineville Coal Co., 24 Ky. L. R.

2437, 74 S. W. 205. An employe injured by

falling in a wheel pit, the location of which

is familiar to him, may not recover. Illinois

Steel Co. v. Downey, 103 Ill. App. 101.

15. Shannon v. N. Y. Cent. 61: H. R. R.

Co., 84 N. Y. Supp. 646.

18. The law requiring mine operators to

employ overseers to inspect overhead spaces

may not be invoked where the inspection was

made and the injured person thereafter

worked for several hours undermining the

support that released the rock causing his

injury [Tenn. Acts 1881. c. 170]. Heald v.

Wallace, 109 Tenn. 346, 71 S. W. 80. A miner

sent into a mine to remove slate that had

fallen from the roof was guilty of contribu

tory negligence on removing a prop and

failing to restore it to position whereby he

was injured. Dickason Coal Co. v. Peach

[Ind. App.) 69 N. E. 189.
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servant is not guilty of contributory negligence where the methods adopted by him

are those in general use."

by what actually happened."

was wanting are collected in footnote.20

Contributory negligence is not to be measured solely

Instances where element of contributory negligence

Disregard of instructions, warnings, and rules—The servant is guilty of con

tributory negligence where his injuries are caused by a disregard of instructions21

or warnings,22 or a disobedience of rules,” unless such rules are uniformly violated

17. Richardson v. Meeker, 171 M0. 668, 72

S. W. 606.

18. Broadfoot v. Shreveport Cotton Oil Co.

[La.] 35 So. 643. It is not negligence per se

for a brakeman to go between a car and

the engine to make a coupling. Kansas

City, M. & B. R. Co. v. Flippo [Ala.] 36 So.

457. A brakeman sleeping in a caboose

according to custom is not guilty of con

tributory negligence where the caboose is

moved into a position that will intercept

a passing train. Houston & T. C. R. Co. v.

McGowan [Tex. Civ. App.] 74 S. W. 339.

A brakeman was not guilty of contributory

negligence in climbing on a. caboose to get

a red lantern to warn a. following section

where the engineer of that section had failed

to whistle at customary places and cross

ings within half mile of rear of first section

and it was difficult to determine the distance

in the nighttime. Texas & N. O. R. Co. v.

Scott, 30 Tex. Civ. App. 496. 71 s. w. 26.

One employed as a common laborer sent to

the top of a building to start a stalled ele

vator and injured by its fall will not as a

matter 0! law be held guilty of contributory

negligence in shaking the elevator to re

lease it, that method having been sufficient

on previous occasions, it not appearing that

he knew what caused the stoppage or that

the danger was obvious to him. American

Distributing Co. v. Thorne. 122 Fed. 431.

10. Olsen v. Cook Inlet Coal Fields Co.

[C. C. A.] 121 Fed. 726. Contributory neg

ligence of a mine driver hit by top rock

not proved by fact that mule passed it

safely. Hamilton v. Mendota Coal 8.: M.

Co., 120 Iowa, 93, 94 N. W. 282.

20. Failure of worker to keep constant

outlook for crane operated in his vicinity.

Gould Steel Co. v. Richards, 30 Ind. App.

348. 66 N. E. 68. Laborer on construction

riding home on a flat car oi! the construction

train instead of the caboose. Barley v.

Southern Ind. R. Co., 30 Ind. App. 406, 66

N. E. 72. Cager at a. mine required to work

with great rapidity stepping on a. cage to

adjust a car he is loading instead of run

ning around the shaft by the "travelingway"

and injured by a premature hoisting of the

cage. Princeton Coal & Min. Co. v. Roll

[Ind.] 66 N. E. 169. Lineman not bound to

fasten pole which he ascends with guy ropes

unless danger is apparent. Walsh v. New

York & Q. C. R. Co., 80 App. Div. [N. Y.]

316. Use of material hoist to ascend to

upper floor instead of using stairs. Boyle v.

Columbian Fire Proofing Co., 182 Mass. 93,

64 N. E. 726. A flagman warning passers

of dangers from a locomotive backing at

an excessive rate turning his back to the

engine momentarily while engaged in the

work of warning approaching people. Mis

souri, K. & T. R. Co. v. Goss [Tex Civ. App.]

72 S. W. 94. The fact that a conductor on

the rear of a backing electric car jumped

after signaling his motorman to stop to

avoid collision with a following car does

not constitute negligence. Seccombe v. De

troit Elec. R. [Mich.] 94 N. \V. 747. A

brakeman is not guilty of contributory neg

ligence as to an injury caused by striking

a structure near track by standing on ind

der at side of car looking to the rear for

signals from the conductor to repeat to

the engineer, that being his place of duty

and his first work at the place of the acci~

dent. Galveston, II. & S. A. R. Co. v. Mort

son [Tex. Civ. App.] 71 S. W. 7'70.

21. Sheehan v. Standard Gaslight Co.. 87

App. Div. [N. Y.] 174. Schlemmer v. Buf

falo, R. & P. R. Co. [Pa.] 56 Atl. 417; Ko

ren v. Nat. C. & C. Co., 82 App. Div. [N.

Y.] 527. Where the injury was caused

by reaching across a machine to remove an

obstruction as another employe did whom

he was directed to follow. he will not be

regarded as negligent for failure to go

around the machine to do the work. Joyce

v. American Writing Paper Co. [Mass] 68

N. E. 213.

22. Cron v. Toledo & M. R. [Mich.] 93

N. W. 1078. A servant failing to go to a

place of safety after being warned may not

recover for a resulting injury. Orman v.

Salvo [C. C. A.] 117 Fed. 233. One repented~

ly warned of' dangers of moving cars by

placing a. crow bar under the wheel and

standing astridc the rail is guilty of con

tributory negligence if injured by cars

pushed against him while in such attitude.

Street's Ex’x v. Norfolk & W. R. Co. [Va]

45 S. E. 284. Car cleaner having been warn

od not to stand on car fioors while switching

held not negligent in law where car was

carelessly "kicked" down on wrong track

and struck car where he was then standing.

Setterstrom v. Brainerd & M. M. R. Co.. 89

Minn. 262. 94 N. W. 882.

23. “'ebb v. Haynes. 75 App. Div. [N. Y.]

620; Nordqnist v. Great Northern R. Co., 89

Minn. 485. 95 N. W. 322. Guy rope cut by

lineman. Leach v. Cent.- N. Y. Tel. & Tel.

Co.. 81 App. Div. [N. Y.] 637. Coupling

cars. McDonough v. Grand Trunk R. Co.

[Me.] 56 Atl. 913; Scott v. Eastern R. Co.

[Minn.] 95 N. W. 892; Nordquist v. Great

Northern R. Co., 89 Minn. 485, 95 N. W. 322.

Thrusting head out of window'of electric

car. Govan v. New Orleans & C. R. Co.

[La.] 35 So. 484. Employe on construction

train left to flag approaching trains left his

post and was killed by the backing oi! the

construction train. Texas & N. O. R. Co. v.

Fields ['I‘ex. Civ. App.] 74 S. W. 930. There

may be no recovery by a fireman for injuries

caused by his violation of a. rule requiring

fireman to assist the engineer in watching

for signals and obstructions. Erie R. Co. v.

Kane [C. C. A.] 118 Fed. 223. Disobedience

of rule requiring use of stick to make coup

lings is not excused by the fact that the
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with the master’s knowledge.“ Violation of rules is not negligence per se." In

the absence of instructions to pursue a particular method, an employe is not negli

gent in adopting the more hazardous of two methods if the one he adopted was one

which a prudent man would have adopted under like circumstances."

Compliance with commands—A servant cannot be charged with negligence in

obeying a master’s orders, unless he acts recklessly in doing so27 or obedience would

involve a risk obviously dangerous.28 A servant entirely familiar with the opera

tion of a dangerous thing which was not defective may not recover for injuries

caused thereby in obeying a threatening command from another employe.29

Sudden emergencies—One is not guilty of negligence for failure to adopt the

safest course where confronted with a sudden erner{._1;ency."o

Discovered peril and master’s continuing negligence—There may be a recovery

notwithstanding contributory negligence where the injury could have been avoided

by the exercise of ordinary care after discovery of plaintiff’s peril,“1 and in some

jurisdictions where the master’s negligence as to appliances amounts to a continu

ing negligence."

The evidence of contributory negligence must be clear.“ One who seeks to

rescue another from imminent peril is not thereby guilty of contributory negli

gence.“

conductor in charge of the train knew the

brakeman was without a stick, there being

nothing shown to impute the conductor’s

knowledge to defendant. Blnion v. Georgia

S. & F. R. Co., 118 Ga. 282.

24. Rule requiring stick to be used in

making coupling. Texas Cent. R. Co. v.

anbro [Tex. Civ. App.] 74 S. W. 357.

25. Missouri, K. &- T. R. v. Jones [Tex.

Civ. App.] 75 S. W. 53; Texas Cent. R. Co.

v. Bender [Tex. Civ. App.] 75 S. W. 561;

Texas Cent. R. Co. v. Yarbro ['I‘ex. Civ.

App.] 74 S. W. 367; Missouri. K. & T. R.

Co. v. Bodie [Tex. Civ. App.] 74 S. W. 100.

26. Florida Cent. & P. R. Co. v. Mooney

[Fla] 33 So. 1010.

27. 111. Steel Co. v. Ryska, 102 Ill. App.

347.

28. Ittner Brick Co. v. Killian [Neb.] 93

N. W. 961. A person sent into another de

partment and unfamiliar with the surround

ings in a. poorly lighted room is not to be

denied a recovery on the theory that he

should have had the room sufficiently light

ed. Goldthorpe v. Clark-Nickerson Lumber

Co., 31 W'ash. 467. 71 Pac. 1091. A servant

cannot recover for injuries received in fol

lowing heavy car wheels up an incline in

stead of walking by the side. the usual way,

although ordered to do so by the foreman,

the order being unreasonable and unjust.

Zentz v. Chappeil [Mo. App.] 77 S. W. 86.

May recover if work was not inevitably

dangerous. “’llliams v. Clark. 204 Pa. 416.

Going on a. root, under direction of a mas

ter who knows of its defective condition

does not relieve the servant from contribu

tory negligence. Shemwell v. Owensboro

& N. R. Co. [Ky.] 78 S. W. 448. A servant

must exercise ordinary care in determining

whether he will do an act. attended with

danger_ required by the master. Pressed

Steel Car Co. v. Herath, 207 111. 576. 89 N.

E. 959.

20. Russell v. Riverside Worsted Mills.

24 R. I. 591.

30. Middieborough R. Co. v. Stallerd’s

Adm’r, 24 Ky. L. R. 1666. 72 S. W. 17: San

Antonio & A. P. R. Co. v. Ankerson [Tex

Civ. App.] 72 S. W. 219; MeGinn v. Mc

Cormick. 109 La. 396; Texas Cent. R. Co. "

Bender [Tex. Civ. App.] 75 S. W. 561. The

negligence of an engineer in placing a

brakeman in a. position where he must act

under stress of an emergency and in such

stress chooses the unsafe method of escape

is the proximate cause of the injury. San

Antonio & A. P. R. Co. v. Ankerson [Tex.

Civ. App.] 72 S. W. 219.

81. Smith v. Atlanta 8: C. Air Line R. Co..

132 N. C. 819; Chicago. R. I. & T. R. Co. v.

Long [Tex. Civ. App.] 74 S. W. 59; Gulf,

C. 8: S. F. R. Co. v. Roane [Tex. Civ. App.]

75 S. W. 845. The doctrine of discovered

peril will not apply to a sectionman seen

by the engineer on the track until he has

good reason to believe that he will not get

of! the track. Evans v. “'21th R. Co. [Mo.]

77 S. W. 515. It is negligence to fail to

take steps to stop a. train where it is ap

parent that employe does not hear signals.

Kelley v. Chicago, B. & Q. R. Co., 118 lowa.

387, 92 N. W. 45.

82- The failure to equip cars with auto

matic couplers is a. continuing negligence

and contributory negligence is not a. de—

fense. Elmore v. Seaboard Air Line R. Co..

132 N. C. 865; Fleming v. Southern R. Co..

131 N. C. 476. Where the injury is caused

by failure to furnish suflicient tools with

which to perform the work. the master's

negligence is continuing so that contribu

tory negligence will not relieve from lia

bility. Orr v. Southern Bell Tel. & Tel. Co.,

132 N. C. 691.

34. Revolinsky v. Adams Coal Co.,

Wis. 324, 95 N. W. 122.

118
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(§ 3) H. Actions. 1. In general.—Where the servant continues work with

defective appliances on promise to supply proper tools and meanwhile to indemnify

the servant for injuries, the action must be in tort for the negligence and not on

the promise.” A servant suing for injuries need not return money received by him

for wages and medical bills after the accident where it was not accepted in com

promise of the claim.‘,7

Notice of injury.—It is required by the employers’ liability act that notice of

injury be given within sixty days after its occurrence." Where there is no proof

of notice to the employe as required by law, a nonsuit is properly granted.”

Defenses—Release is a matter of defense.“ It is no defense to an action for

injuries caused by a defective switch that the switch was approved by a city en

gineer.‘1 The jury may not consider defendant’s liability to punishment under

criminal laws for violation of child-labor laws.“ A constitutional provision that

knowledge of defects shall not be a defense-except as to conductors in charge of

defective cars voluntarily operated by them does not bar action by a conductor un

less he would have regarded them as unsafe if he had exercised ordinary pru

dence.“

Jurisdiction and venue—The cause of action is not local“ though it arise un

der a statute.“

where a car was loaded defectively.“

The place of the injury will determine liability and not the place

An action against a contracting stevedore by

an employe for injuries is not within the admiralty.jurisdiction." Residence in a

county within a statute as to venue is not shown by fact that plaintiff worked for

some time in the county where injured.“l

Limitations may not be pleaded by one who has violated a promise of employ

ment on condition that suit be not brought and the employe is thereby induced to

delay his action until after the statute has run.“

Jurors may be asked as to interest in accident insurance companies when de

fendant is indemnified by such companies."0

(§ 3H) 2. Parties.—Licensees of a mine are liable for injuries with third

persons working the mine for them for a share of the profits.lu
Where the action is

brought against the master and another, there may be a recovery against the master

alone."2

35. Saylor v. Parsons [Iowa] 98 N. W. 500.

Pittsburg, C., C. & St. L. R. Co. v. Lynch

[Ohio] 68 N. E. 703.

86. Obanhein v. Arhuckle,

[N. Y.] 465.

87. Continental Tobacco Co. v. Knoop, 24

Ky. L. R. 1268, 71 S. W. 3.

38. Sess. Laws Colo. 1893, p. 129, c. 77.

Lange v. Union Pac. R. Co. [C. C. A.] 126

Fed. 338. The New York employers‘ lia

bility act does not displace common-law

rights and remedies, and hence the require

ment therein as to notice to master of in

juries within a stated time applies only to

actions to enforce the extended liability

given by the act [Laws 1902, p. 1748. c. 600].

Rosin v. Lidgcrwood Mfg. Co., 89 App. Div.

[N. Y.] 245. The Massachusetts act as to

notice as a prerequisite to action is com

plied with by a. notice that plaintiff was

injured by defendant's negligence without

explicit claim of damages and signed by his

attorney [St. 1894, c. 389, § 1]. Carroll v.

N. Y., N. H. & H. R. R., 182 Mass. 337, 6:3

N. E. 69.

80 Laws N. Y. 1902, p. 1748, c. 600, § 2

require notice to be given within 120 days.

Stahl v. Schoonmaker, 84 N. Y. Supp. 239.

40. Hediun v. Holy 'l‘error Min. Co. [S.

D.] 92 N. W. 31. See. also, topic Releases.

80 App. Div.

Where bondholders of an electric company formed an association to recon

41. Birmingham Traction Co. v. Reville,

136 Ala. 335.

42. Jacobs v. Fuller & H. Co., 67 Ohio

St. 70, 65 N. E. 617.

43. Const. S. C. art. 9, § 15. Barksdale

v. Charleston & W. C. R. Co., 66 S. C. 204.

44. Benedict v. Chicago G. W. R. Co. [Mo.

.~\pp.] 78 S. W. 60.

46. Bain v. Northern Pac. R. Co. [Wis.]

98 N. W. 241.

46. El Paso & N. W. R. Co. v. McComas

[Tex. Civ. App.] 72 S. W. 629.

47. Campbell v. Hackteld [C. C. A.] 125

Fed. 696.

48. Galveston, H. & S. A. R. Co. v. Cloyd

[Tex. Civ. App.] 78 S. W. 43.

49. Chesapeake & N. R. v. Spenkman,

24 Ky. L. R. 1449, 71 S. “K 633.

50. Spoonlck v. Backus-Brooks Co., 89

Minn. 354, 94 N. W. 1079; Foley v. Cudahy

Packing Co., 119 Iowa, 246, 93 N. W. 284.

See Death by “'rongtul Act for parties to

action for death of servant.

in. Rice v. Smith, 171 M0. 331, 71 S. W.

123.

52. Chicago. I. & L. R. Co. v. Martin, 31

Ind. App. 308, 65 N. E. 591.
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struct certain of the company’s lines under permission of its receiver, it could be

sued for injuries to a servant only in the names of the members.“ In Washington,

plaintiff may join a local employe of a nonresident master.“ A joint action can

not be maintained against a railroad company and an employe for an injury due to

the negligence of the employe who was a fellow-servant." There is no cause of ac

tion against a foreman joined with a railroad company in an action for injuries due

to furnishing defective appliances where it is not alleged that other and safer ap

pliances of the kind were furnished the foreman.“0

(§ 3H) 3. Pleading aml issues—The negligence complained of must be

definitely and specifically set out“ and the complaint must be free from ambi

53. Standard L. & P. Co. v. Munsey [Tex.

Civ. App.] 76 S. W. 931.

54. Morrison v. Northern Pac. R. CO.

[Wash.] 74 Pac. 1064; McHugh v. Northern

Pac. R. Co., 32 Wash. 30, 72 Pac. 450. Court

may decline to remove to Federal court on

dismissal of the resident employes where

the dismissal was opposed. Howe v. North

ern Pac. R. Co.. 30 Wash. 569, 70 Pac. 1100.

55. Helms v. Northern Pac. R. Co., 120

Fed. 389.

66. Cause was properly removable, the

company being a citizen of another state.

Cincinnati, N. O. & T. P. R. Co. v. Robertson

[Ky.] 74 S. W. 1061.

57. Morris v. Eastern R. Co., 88 Minn.

112, 92 N. W. 535; Miller v. Merchants' &

M. Transp. Co., 115 Ga. 1009; State v.

Schwind Quarry Co., 97 Md. 696; Northern

Pac. R. Co. v. Mix [C. C. A.] 121 Fed. 476.

Sufficiency of allegation of defective appli

ances and machinery. Jarvis v. Hitch [Ind.

App.] 65 N. E. 608; Brazil Block Coal Co. v.

Gibson. 160 Ind. 319. 66 N. E. 882; McGraw

v. Great Northern Paper Co., 97 Me. 343',

Robinson v. Taku Fishing Co., 42 Or. 537,

71 Pac. 790. Safety of place for work. Rus

sell v. Riverside “'orsted Mills, 24 R. I. 591.

Defective car. Jones v. People‘s R. Co.

[Del.] 53 Atl. 1065. Want 01‘ due care in

protection of servant. Ill. Steel Co. v.

Stonevick, 199 Ill. 122. 64 N. E. 1014. Negli

gent construction of an appliance. Rope.

McElwaine-Richards Co. v. Wall. 159 Ind.

557. 65 N. E. 753. Negligence in not boxing

shafting under a. window in which employes

were in the habit of sitting. Wheeler v.

Oak Harbor Head L. & H. CO. [C. C. A.]

126 Fed. 348. Neglect to perform statutory

duties for safety of miners. Diamond Block

Coal Co. v. Cuthbertson [Ind. App.] 67 N.

E. 558. Complaint held to state cause of

action under employers’ liability act. Ind.

Mfg. Co v. Buskirk [Ind. App.] 68 N. E. 925.

Allegation that injuries were caused "with

out fault. neglect, or want of due care on

plaintiff's part but solely through the fault

and neglect of defendants. his agents, serv

ants. and employes" is too general to amount

to a charge of an act of negligence. Carr

v. Shields. 125 Fed. 827. Negligence is

averred with' sufficient definiteness under

the Alabama empioyers' liability act in a

complaint which alleges fall of derrick by

reason of defects in retaining rods and that

the wall to which the derrick was attached

was not strong enough to support the same

and that the defects had not been discovered

because of negligence of defendant or the

negligence of some person in defendant’s

service intrusted with the duty of seeing

that the ways and machinery were in proper

condition. Southern C. & F. Co. v. Jen

nings. 137 Ala. 247. Negligence is sufficient

ly averred by a. court averring injury to

brakeman while engaged in the discharge of

his duties and that the injury was proxi

mately caused by the negligence of the en»

gineer in operating the engine. Ala. G. S.

R. Co. v. Brooks, 136 Ala. 401. Negligence

of a foreman is sufficiently averred by alle—

gation that foreman negligently ordered

plaintiff. while taking down a broken piece

of shutting, to take out the bolts and fasten

ings which held the shaftlngs in place with

out in any way securing them so as to pre

vent their fall. Southern C. & F. CO. V.

Bartlett, 137 Ala. 234. Negligence in an ac

tion for injuries caused by a train left on a

down grade running into a locomotive and

injuring a brakcman is sufficiently averred

by an allegation that the brakes on the cars

were insufficient to hold them. Cincinnati.

N. O. & T. P. R. Co. v. Maley's Adm‘r [Ky.]

76 S. W. 334. A complaint is suflicient which

alleges that the master negligently left a

protrusion from a pulley and negligently

used the defective pulley and that by rea

son of the protrusion the belt was caught

and the servant injured. that the servant

was doing extra hazardous work by order

of the master and that the master knew

of the danger and the servant did not. Nor

ton-Reed Stone Co. v. Steele [Ind. App.] 60

N. E. 198. Defect of appliance is aver-red

where the want of a spring at a switch or

other appliance to hold the rail in position

was a defect in defendant's ways and was

not remedied owing to defendant's negli

gence and the defect caused the injury.

Birmingham Traction Co. v. Revllle, 136

Ala. 335. Defect as cause of injuries is

shown in a. count alleging that certain ma

chinery was to be set in motion by the

shifting of a belt from a loose to a fixed

pulley; that provision was made for attach

ing a bar to said machine which prevented

accidental shifting; that the bar was re

moved by defendant in consequence of which

machinery was set In motion and injury re

sulted. Houston Biscuit Co. v. Dial, 135

Ala. 168. A count in the declaration is sum

clent which alleges negligent employment

of a servant to do the work, that he did it,

and that he was unfit. Flynn v. Interna

tional Power Co.. 24 R. I. 291. A cause of

action is stated by allegation that while

plaintiff was working in a shaft under or

ders. an iron bucket gave way through im

perfect appliances and the gross careless

ness of defendant and his agents and fell

on plaintiff injuring him. Murphy v. Hop

per. 75 App. Div. [N. Y.] 606. The count

alleging negligence in starting a. machine



2 Cur. Law. 843MASTER AND SERVANT § 3H3.

guity,"" and these requirements have particular application to actions under statutes

in derogation of the common law." A complaint under a statute should use the

equivalent of the words of the statute if the exact words are not used.“ A count al

leging negligence to repair defective machinery should specify in what respect the

omission consisted.“1 Plaintiff is confined in his proof to the acts of negligence al

leged," and may not recover if the injury resulted from other causes than those

averred."

contributory negligence is an issue.“

should designate the particular machine

claimed to have been negligently started.

Kennedy v. Del. Cotton Co. [Del.] 55 Atl. 7.

A narr. averring that deceased was em

ployed by defendant and stationed at a

machine known as a calendar, and that the

appliances connected therewith were dan

gerous to life, were unprotected and moved

by steam power and that by means of the

premises deceased was caught, bruised and

instantly killed by such machine, was suffi

ciently definite. Id. Negligence is sufficient

ly averred by complaint that the shuttle

of the loom was thrown against plaintiff

because of defendant‘s negligence in using

the loom. Merritt v. American Woolen Co.,

71 N. H. 493. Averment that employer was

negligent in putting molten slag on the

floor and in causing a ladle to be pushed

with great force against plaintiff without

warning does not charge two acts of neg

ligence acting co-jointly but proof of either

will sustain action. Gould Steel Co. v. Rich

ards, 30 Ind. App. 348, 66 N. E. 68.

58. A petition is not ambiguous for char

ging the negligence against the master. its

servants or agents, as the purpose is clear

ly to charge negligence of principal acting

through servants or agents. Eagle & P.

Mills v. Herron [Ga.] 46 S. E. 405. In an

action for sickness caused by failure to re

pair roof of lodging room of domestic, the

allegation of the promise to repair and

breach thereof being stated merely to ex

cuse failure to leave employment on dis

covery of the danger does not constitute a

second cause of action. Collins v. Harrison

[R. I.] 56 Atl. 678. An allegation in a decla

ration that injury was caused by the neg

ligence of the officials or some one of the

employes of the defendant and especially

by the negligence of the employes of de

fendant or its officers is not an alternative

allegation but as indicating that the words

are used in the same sense. State v. Chesa

peake Beach R. Co. [Md.] 56 Atl. 385. In

an action against a master for personal in

juries to a servant. a general charge of

negligence is sufficient as against an ob

jection first made- on trial. Johnson v.

Metropolitan St. R. Co. [Mo. App.] 78 S. W.

275. Negligence of officers "or" employes

held not to be in the disjunctive. State v.

Chesapeake Beach R. Co. [Md.] 56 Atl. 385.

An allegation that the railway company

itself negligently ran its train against an

employe excludes the theory that the neg

ligent act was done by persons over whose

acts the company ‘had no control. Chicago.

I. 8: L. R. Co. v. Barnes [Ind.] 68 N. E. 166.

A complaint which states a. cause of action

for negligent killing of plaintiff's decedent,

on any theory, is sufficient against a de

murrer. Id. General allegation that an ap

pliance “was defective, dangerous, and out

Acts without the pleaded negligence may be shown in some cases where

Plaintifl must allege that the negligence of

of repair," is bad. McGraw v. Great North

ern Paper Co., 97 Me. 343. Need not be a1

leged that master knew or should have

known of facts constituting negligence.

QSaviecney v. Jessup 8; M. P. Co. [Del.] 54 Atl.

59. Acts for the protection of miners by

requiring sufficient props are in derogation

of the common law and complaint must al

lege every fact necessary to bring the case

within the statute. Cole v. Mayne, 122 Fed.

836. A petition for servant‘s injuries alleg

ing master‘s negligence held to support a

verdict for plaintiff, there being no bill of

evidence in the record. U. S. Cast Iron

Pipe & Foundry Co. v. Gable [Ky.] 78 S.

W. 485. Complaint held sufficient whether

or not the statute requiring signals for high

ways applies to highways crossing a switch

yard. Chicago. I. & L. R. Co. v. Barnes

[Ind.] 68 N. E. 166. Complaint held suffi

cient under Indiana statute declaring a rail

way company liable for injuries caused by

the negligence of any employe in charge of

a. switch, engine, or train. Id. An allega—

tion in an action for injuries that defendant

failed to guard his machinery as required

by statute is a sufficient charge of negli

gence. Ind. Mfg. Co. v. Wills, 31 Ind. App.

460, 68 N. E. 819. A complaint which alleges

negligence in failing to comply with a stat

ute is not defective for failing to negative

exceptions in the statute, it not being in

tended that there should be any exception

with reference to this particular require

ment. Chamberlain v. Waymlre [Ind. App.]

68 N. E. 306.

60. Southern Ind. R. Co.

Ind. 280, 66 N. E. 886.

v. Martin, 160

61. Kennedy v. Del. Cotton Co. [Del.] 55

Atl. 7.

62. Garven v. Chicago, R. I. & P. R. Co..

100 Mo. App. 617, 75 S. W. 193. “’here the

action is based on the theory that the ac

oident was occasioned by a rotten tie, evi

dence as to defective road bed at other

places is properly excluded. Briggs v. East

Broad Top R. 8: C. Co.. 206 Pa. 564. The

court may refuse to submit the case where

there is no evidence to support the claim

made as to the cause of the injury in the

declaration. Id.

63. One alleging an insufficient appliance,

the defect consisting in its being made of a

certain material, fails to make a. prima facie

case unless it is so made. Breeden v. Big

Circle Min. Co. [Mo. App.] 76 S. W. 731.

04. The fact that automatic levers were

on the wrong side may be shown though

not pleaded on the Issue of contributory

negligence in uncoupling cars by hand. Gal

veston. H. & S. A. R. Co. v. Courtney, 30

Tet. Civ. App. 544, 71 S. W. 307. Defects

in cars which plaintiff, a brakeman, was

ordered to hold may be considered though
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the master was the proximate cause of the injury." Allegation that injury was

caused by negligence of yardmaster who had charge of yards and to whose orders de

cedent was bound to conform sufliciently alleges that the yardmaster was a vice

principal under the Indiana employers’ liability act.“ The complaint need not al

lege the duty of the railroad company to have lights and watchmen on cars, or give

signals." Where injury resulted from failure to promulgate rules that fact must be

averred." The plaintiif must allege knowledge of defendant of defects and his own

ignorance of same69 unless the negligence of the master consists in violation of a

duty imposed by statute."0 In an action for death of employe, the declaration need

not allege plaintiif’s ignorance of facts and circumstances constituting negligence

nor is it necessary that declaration should allege that defendant had or should have

had knowledge of any facts or circumstances which would constitute negligence on

his part.“ The complaint alleging a lack of knowledge need not allege lack of

opportunity to ascertain danger.72 An allegation of knowledge includes construc

tive knowledge." Notice of accident must be given the master under the laws of

New York and complaint should show fact“ except where relief is not asked under

such laws." The complaint must state facts showing that plaintiff did not assume

the risk." Due care on the part of plaintiff should be averred." The complaint

not alleged in the count of the complaint

on which recovery was based, contributory

negligence in failing to hold the cars being

alleged. Ala. G. S. R. Co. v. Ellis, 137 Ala.

560. Petition held sufficient to Justify re

covery for injuries to a. servant on the

ground of master‘s negligence in command

ing her to operate the machine though such

negligence was not one of the acts specifical

ly enumerated. Adolf! v. Columbia. P. &

13. Co., 100 Mo. App. 199, 73 S. W. 321.

65. Clear Creek Stone Co. v. Dearmin,

160 Ind. 162, 66 N. E. 609. Proximate cause

is sufllciently averred in a. complaint alleg

ing that by reason of defendant's negli

gence and plaintiff's injuries, plaintiff suf

fered shock and permanent injury; that

defendant’s negligence consisted in having

revolving knives under a. table unguarded

and that plaintiff while working thereon was

injured by contact therewith. Shepherd v.

Morton-Edgar Lumber Co.. 115 Wis. 522, 92

N. W. 260. Negligence as the proximate

cause of injury is alleged in complaint that

defendant negligently used a hoisting rope in

the derrick on which plaintiff was employed

which was old and unfit for use, too short

and improperly fastened, and that by rea

son of these defects it gave way, falling

on plaintiff. The employers' liability act of

lndiana requires that the complaint should

state that injury occurred by reason of the

defect; allegation of defect is not sufficient

[Burns' Rev. St. 1901, 5 7083]. Cleveland,

(7.. C. & St. L. R. Co. v. Scott, 29 Ind. App.

519, 64 N. E. 896.

86. Lake Erie & W. R. Co. v. Charman

[Ind.] 67 N. E. 923.

07. Chicago, I. 8: L. R. Co. v. Barnes

[ind] 68 N. E. 166.

08. Wagner v. N. Y.. C. & St. L. R. Co.,

76 App. Div. [N. Y.] 552.

69. Norton-Reed Stone Co. v. Steele [Ind.

Ann] 69 N. E. 198; Chamberlain v. Way

mire [Ind. App.] 68 N. E. 306'. Flimn v. In

ternational Power Co., 24 R. I. 291. Notice

is sufficiently charged by an allegation that

an appliance for employes' safety was re

moved by the president of the defendant

corporation. Houston Biscuit Co. v. Dial.

135 Ala. 168.

70. In pleading a. violation of a statute

requiring protection of machinery it is not

necessary to allege that plaintiff had no

knowledge of the unguarded condition.

ind. Mfg. Co. v. Wells, 31 Ind. App. 460, 68

N. E. 319. Under the Alabama employers'

liability act it is not necessary for com

plaint to negative that plaintiff had knowl

edge of the defect as that is a matter of

defense. Nashville, C. & St. L. R. v. Cody,

137 Ala. 597.

71. Sweeney v. Jessup & M. P. Co. [Del.]

54 At]. 954.

72, Baltimore 8: O. S. W. R. Co. v. Roberts

[Ind.] 67 N. E. 530. Where the servant al

leges that he was wholly unaware of, and

had no knowledge or information of, the

danger he was subjected to by the negli

gent act of the superintendent. he need not

allege that he could not have known of such

danger by the exercise of ordinary care.

Peter 8: M. Steam Stone Works v. Green

[Ky.] 76 8. W. 844.

78. Johnson v. Gebhauer, 159 Ind. 271.

64 N. E. 855. '

74. Law 1902. p. 1748, c. 600. Service of

complaint insufficient. Johnson v. Roach.

83 App. Div. [N. Y.] 351. Laws N. Y. 1902,

c. 600. i 2. Gmaehle v. Rosenberg, 80 App.

Div. [N. Y.] 541.

75. The complaint in an action for in

juries causcd by unsafe scaffolds is not de

murrable for failure to aver notice under

the cmployers' liability law as the labor

law under which the action was brought

did not require notice. Id., 40 Misc. [N. Y.]

267.

70. American Rolling Mill Co. v. Hul

linger [Ind.] 67 N. E. 986. Assumption of

risk is negatived in a. petition which avers

ignorance of dangers and that she had not

been warned of them. Wheeler v. Oak Har

bor Head L. & H. Co. [C. C. A.] 126 Fed.

348. A complaint alleging that plaintiff did

not know that the position to which he was

transferred was more dangerous than that

which he formerly occupied does not nega



2 Our. Law. 845MASTER AND SERVANT § 3H3.

should aver the negligence to be that of the master or his representative." The

name of the negligent vice-principal need not be stated."

negative that act was that of a fellow-servant."o

It is not necessary to

A declaration averring defend

ant’s duty to employ competent servants and the negligent employment of incom

petent persons by reason of which plaintiff was injured states a good cause of ac

tion“1 That a derrick was used for ordinary purposes is shown by averment that

it gave way while loaded with coal for engines.82

Conclusions of law may not be alleged.“by stating their substance.88

tive his knowledge of the dangers oi! such

position. Chicago & B. Stone Co. v. Nelson

[1nd. App.] 69 N. E. 705. Denial of knowledge

of danger without denial of opportunity to

know is sufllcient. Baltimore & O. S. W. R.

Co. v. Roberts [Ind.] 67 N. E. 530. Denial of

contributory negligence does not negative

assumption or risk. Indianapolis & G. R. T.

Co. v. Foreman [1nd.] 69 N. E. 669. The de

fenses of contributory negligence and as

sumption of risk are inconsistent with each

other and the existence of one excludes the

existence of the other. Ball v. Gussen

hoven [MontJ 74 Pac. 871. An allegation

that the servant was young, inexperienced.

and incompetent to judge of danger inci

dent to the operation of machinery. does

not supply the place of an sverment as to

failure to instruct the servant. 1nd. Mfg.

Co. v. Wells, 31 Ind. App. 460. 68 N. E. 319. A

complaint for injuries caused by unsafe ap

pliances must allege knowledge on the part

of the master and want of knowledge on

the servant's part. Chamberlain v. Way

mire [1nd. App.] 68 N. E. 306. A complaint

in an action for injuries which falls to al

lege want of knowledge on the part of the

servant of the unguarded condition of the

machinery and dangers resulting therefrom,

states no cause of action on a common

law liability. Ind. Mfg. Co. v. Wells, 31

Ind. App. 460, 68 N. E. 319. It is not neces

sary to allege that the_piaintiii! had no

knowledge of the unguarded condition of

the machinery in pleading the statutory lia

bility of the master for failure to comply

with the statute. Id. It need not have been

alleged that servant was ignorant of facts

constituting negligence. Sweeney v. Jes

sup 8: M. P. Co. [Del.] 54 Atl. 954.

7'7. A failure to allege circumstances

whereby plaintiff was prevented from ob

serving the dangers to which he was ex

posed is not cured by a general averment

of due care at the time of the accident.

Russell v. Riverside Worsted Mills, 24 R. I.

591. Where the declaration as a whole

shows a want of due care, the fact that due

care is alleged will not save it from being

demurrable. Donohoe v. Lonsdale Co. [R.

1.] 55 Atl. 326. Absence of contributory neg

ligence need not be averred by a plaintiff.

Ball v. Gussenhoven [Mont.] 74 Pac. 871.

Under the laws of Indiana. 8. plaintift is not

required to plead a want of contributory

negligence. Parkhurst v. Swift, 31 Ind.

App. 521. 68 N. E. 620.

78. Burton v. Magann-Fawk Lumber Co.,

25 Ky. L. R. 40, 74 S. W. 662. A complaint

in an action against a railroad company for

injuries Which charges employment by de

fendant at the time of the injury, and injury

while in the line oi! his duty and the exercise

of due care by the carelessness of defendant

while conforming to the orders of a superior

Rules are sufficiently pleaded

officer is sufiicient. Southern Ind. R. Co. v.

Harrell [1nd. App.] 66 N. E. 1016. A com

plaint sufficiently charges the giving of a

specific order and its execution under em

ployers' liability act which alleges that the

employe was bound to and did conform to

the orders of a. third person in the perform

ance of all duties pertaining to the em—

ployment and that when injured he was in

the discharge of the duties of his employ

ment. Ind. Mfg. Co. v. Busklrk [1nd. App.]

68 N. E. 925. The relation oi.’ vice-principal

i shown by allegation that master me

chanic had full charge of work on which

plaintiii.’ was engaged and entrusted by the

employer with the duty of keeping plant,

tools. and machinery in proper condition.

American Rolling Mill Co. v. Huiiinger

[Ind.] 67 N. E. 986. The theory that the

negligence was that of some one for whom

defendant was not responsible is nullified

by the plain allegation that a. railroad cor

poration negligently ran the train against

plaintiit. Chicago, I. & L. R. Co. v. Barnes

[1nd.] 68 N. E. 166. Under employers' lia

bility acts suspending the fellow-servant

doctrine as to negligence of persons to

whose orders the servant was bound to con

form, the fact of superintendence must be

aver-red and injury whilst the superior was

in the exercise of superintemionce [Aim

Code, § 1749]. Southern Car 8; Foundry Co.

v. Bartlett, 137 Ala. 234. General averment

that the injury was caused by the negligence

of the master, made by way of inducement.

will not aid averments showing that the

negligence was that o! a fellow-servant.

Indianapolis & G. R. T. Co. v. Foreman

[Ind.] 69 N. E. 669. Complaint for injury by

negligence of incompetent fellow-servant

must deny plaintiff's knowledge of his in

competency. Denial of knowledge of the

particular negligence which caused the ac

cident does not meet this rule. Id. If dec

laration shows that fellow-servant was neg

ligent allegation of negligence in selecting

servant is necessary. State v. Chesapeake

Beach R. Co. [Md] 56 Atl. 385.

79. The complaint need not name the

servant whose negligent act caused the in

Jury under an act making the master liable

for injuries caused by the negligent act of

a servant intrusted with the duty of seeing

that the machinery was in proper order.

Houston Biscuit Co. v. Dial, 135 Ala. 168.

80. Mott v. Chicago & M. El. R. Co., 102

Ill. App. 412.

81. Peter v. Middiesex & S. Traction C0.

[N. J. Law] 55 Atl. 35.

82. Clear Creek Stone Co.

160 Ind. 163, 66 N. E. 609.

88- Galveston, H. & S. A. R. Co. v. Kar

rer [Tex. Civ. App.] 70 S. W. 328.

84. Petition in action against railroad

company for malpractice by physician em

v. Dearmin.
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Amendments are allowable“ and may be required where pleading is indefinite

or uncertain." Plaintiff may not be compelled to amend a complaint so as to show

what acts were negligent and what willful.87

The laws of Washington require liberality in the construction of pleadings in

actions for injuries to servants.88

The plea of contributory negligence must state the particulars; 9, general plea

is insufiicient.” The plea is not required where complaint shows plaintiff’s neg

ligence.”0 Under a plea that injured brakeman was riding on the front of car to

watch for obstructions and negligently rode with his leg over the side of the car

and failed to notify anyone of dangerous proximity of an obstruction, both facts

must be proved to sustain plea.91

advantage of without special plea.92

The defense of fellow-servant may be taken

Assumption of risk must be pleaded specifically” unless the facts on which

the defense is based appear in the complaint‘H or the evidence)“5
Where the serv

ant’s injuries arose solely from risks incident to the business, the defense of as

sumption of risk may be proved under a general denial.“

ployed by relief department not objection

able for allegation of conclusions of law.

liaggerty v. St. L., K. & N. \V. R. Co., 100

Mo, App. 424, 74 S. W. 456. The bare con

clusion of law as to the duty of a master

to provide safe places for labor which arises

from the facts alleged will be stricken as

surplusage. Green v. Indian Gold Min. Co.,

120 Fed. 715. Allegation that employe rid

ing home from work was a passenger is a.

mere conclusion not admitted by demurrer.

1ndianapolis & G. R. T. Co. v. Foreman [Ind.]

69 N. E. 669.

85. Sufficiency of pleading

amendment. Columbia. Min. Co. v. Well

maker, 118 Ga. 606, 45 S. E. 455. An amend

ed complaint which charged, in addition to

negligence alleged in the original, defects

in the works and machinery. held not to

change the cause of action. Tanner v. Har

per [Colo.] 75 Pac. 404. Amendment by

adding allegation of negligence in selecting

a negligent fellow-servant does not state a.

new cause of action. State v. Chesapeake

Beach R. Co. [Md.] 56 Atl. 385.

86. Uncertainty in pleadings as to serv

ants may be ordered to be made definite un

der the New York Code [Code Civ. Proc. §

546]. Donovan v. Cunard S. S. Co.. 85 N. Y.

Supp. 1113. Where pleading is not indefinite,

an amendment may not be required setting

up the place where the injury occurred,

the remedy being by bill of particulars.

Dumar v. Witherbee, 84 N. Y. Supp. 669.

81. Lynch v. Spartan Mills, 66 S. C. 12.

88. Grout v. Tacoma Eastern R. Co.

[Wash] 74 Fee. 665.

89. Scott v. Seaboard Air Line R. Co. [S.

C.] 45 S. E. 129; Western R. Co. v. Arnett,

137 Ala. 414. Contributory negligence is

not shown by a complaint which alleges

that injuries were incurred while plaintiff,

a girl, was sitting in a. window, by her skirts

being caught in a. shaft, under the window,

of which she was ignorant, and that it was

customary for employee to sit in the win

dow. Wheeler v. Oak Harbor Head Lining

& Hoop Co. [C. C. A.] 126 Fed. 348.

90. Complaint held not to show contribu

tory negligence in methods of work about

a planing table. Shepherd v. Morton-Edgar

Lumber Co.. 115 Wis. 522, 92 N. W. 260. A

to permit

complaint does not show contributory neg

ligence by averring lack of knowledge of

machinery by reason of which he could not

by due care have discovered defects. East

Brooklyn Box Co. v. Nudling. 96 Md. 390.

63151. Southern R. Co. v. Howell, 135 Ala.

92. Vinson v. Morning News, 118 Ga. 665.

Under a general denial of a complaint ai

leging that the erroneous order was given

by defendant superintendent or train dis

patcher it may be shown that the order was

given by a fellow-servant without pleading

that fact. Pennsylvania Co. v. Fishack [C.,

C. A.] 123 Fed. 465.

03. Sankey v. Chicago. R. I. dz P. R. Co..

118 Iowa, 39. 91 N. W. 820; Dorsett v.

Clement-Ross Mfg. Co., 131 N. C. 254; Gal

veston, H. & S. A. R. Co. v. Brown [Tex.

Civ. App.] 77 S. W. 832. Insufficiency of

pics. to show that the danger was obvious.

Ala. Great So. R. Co. v. Brooks, 135 Ala. 401.

Where the assumption of a. risk not usually

and ordinarily incident to the employment

is relied on as a defense, such assumption

must be specially pleaded. Evans Laundry

Co. v. Crawford [Neb.] 93 N. W. 177. A

plea of assumption of risk in that he had

knowledge or notice is defective as the

averment of knowledge or notice being in

the alternative is no stronger than an aver

ment of notice which is not the equivalent

of knowledge. Osborne v. Ala. Steel & Wire

Co., 135 Ala. 571. A plea alleging facts

showing the danger to be obvious is not to

be criticised for failure to expressly aver

that it was obvious. Ala. Great So. R. Co. v.

Brooks, 135 Ala. 401.

M. Complaint held to show an assumed

risk. Boyer v. Eastern R. Co., 87 Minn. 367,

92 N. W. 326. Complaint does not show an

obvious defect by alleging occurrence of

injury by reason of inadequacy of support

of scaffolding known to defendant's super

intendent and unknown to plaintiff. In

diana Natural Gas & Oil Co. v. Vauble, 81

Ind. App. 370, 68 N. E. 195.

95. Ehrenfried v. Lackawanna Iron It

Steel Co.. 89 App. Div. [N. Y.] 130.

90. Curtis v. McNair, 173 M0. 270, 73 S.

\V. 167.
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Reply.—Failure to reply to an answer pleading contributory negligence en

titles defendant to a peremptory instruction."

Issues, proof, and variance—The evidence must conform to the issues.”

Whether the servant was killed in the dismaterial variance will be disregarded."

Im

charge of his duties is put in issue by a denial of that fact alleged in the petition.1

The plea of contributory negligence is not an admission of negligence dispensing

with proof thereof.2 Under general allegations of incompetency of pit boss, evi

dence of specific acts of incompetency and his disregard of the lives of miners is

admissible.a
Plaintiff is not relieved from the necessity of proving that defendant

knew that an escaped Texas steer injuring plaintiff was vicious by the fact that

an answer in the case admitted that Texas cattle were wild and vicious and that

when confined were more dangerous than usual which fact was of general notoriety

among railroad men.‘

(§ 3H) 4. Evidence. Presumptions and burden of proof.—Mere happening

of accident does not ordinarily raise a presumption of negligence. That fact must

be proved.5 Where the accident is of a kind which does not ordinarily occur without

07. Brooks v. Louisville 8: N. R. Co., 24

Ky. L, R. 1318. 71 S. W. 507.

98. Allegation of injury caused by weak

ness of hook precludes evidence that the

injury was caused by fact that hook was

not properly placed and all the weight was

placed on its point. Jernigan v. Houston

Ice & Brew. Co. [Tex. Civ. App.] 77 S. W.

260; Davis v. Broadaibin Knitting Co., 90

App. Div. [N. Y.] 567. Where the evidence

shows that the injury was caused by follow

ing heavy car wheels up an incline there

may be no recovery, the complaint averring

negligence in failing to have a sufficient

force for the work and not furnishing ade

quate appliances. Zentz v. Chappell [Mo.

App.] 77 S. W. 86. In an action for dam

ages based on death of plaintiff's intestate

by the negligent operation of a construction

train, the issue tendered by the answer and

made by the pleadings was that decedent's

direct employer was an employe of appel

lants who operated the train and conse

quently deceased was a fellow-servant of

the trainmen. Held, that evidence was in

admissible which was oi'tered to show that

in fact the train was not under the control

of or operated by appellants. Pierce v.

Brennan. 88 Minn. 50, 92 N. W. 507. There

is no variance between an allegation that

other workmen and the foreman dropped a

rail on plaintiff‘s foot and failure of proof

that the foreman had hold of the rail.

Eberly v. Chicago. B. & Q. R. Co., 96 Mo.

App. 361. 70 S. W. 381. The case should be

withdrawn from the jury where the cause

or the accident is different from that alleged

in the complaint. Oglesby v. Mo. Pac. R.

Co., 177 M0. 272, 76 S. W. 623. In an action

for injuries caused by defective machinery.

evidence as to experience of the superin

tendent to account for the defect is inad

missible. Luman v. Golden Ancient Channel

Min. Co., 140 Cal. 700. 74 Pac. 307. The evi

dence must conform to the specific acts of

negligence alleged. East Tenn. 8: W. N.

C. R. Co. v. Lindamood [Tenn.] 78 S. W. 99.

Averment that foreman allowed another

-hand car under his control to rush with

dangerous speed against car occupied by

plaintiff allows proof that the collision oc

curred whiie the cars were racing. Rice

v. Wabash R. Co. [Mo. App.] 74 S. W. 428.

Under a complaint alleging injury to one

eye, evidence as to injury to the other eye is

inadmissible in the absence of evidence that

injury to such eye was a. necessary result

of injury to the eye averred. Dittman v.

Edison Elec. Illuminatng Co., 87 App. Div.

[N. Y.] 68. Proof of defect from long use

not fatally variant from averment that

“construction and arrangement" were defec

tive. Henderson Brew. Co. v. Foiden [Ky.]

76 S. W. 520. Where a. complaint charges

several sets of negligence, it is sumcient to

prove that the injury complained of result

ed from one. Chicago. I. & L. R. Co. v.

Barnes [111.] 68 N. E. 166.

99. Ehlen v. O'Donnell, 205 Ill. 38, 68 N.

E. 766. Averment that injury was caused

by taking hold of brakebeam while stepping

from one car to another. Evidence that

party was applying brake having one foot

on one car and the other on another at the

time the beam broke. International & G.

N. R. Co. v. Collins [Tex. Civ. App.] 75 S.

W. 814. There is no material variance be

tween an allegation that the party received

injuries from a defective passage way from

cars to a yard and proof that what was

termed a. yard was a roofed space. Conrad

Tanning Co. v. Munsey [Ky.] 76 S. W. 841.

There is no variance between allegation that

rail was negligently dropped on plaintiff's

foot and proof that it struck the ground and

rebounded. Eberly v. Chicago, B. 8: Q. R.

Co., 96 Mo. App. 361, 70 S. W. 381.

1. Cincinnati. N. O. & T. P. R. Co. v.

Cook's Adm’r [Ky.] 75 S. W. 218.

2. George Fowler, Sons 8: Co. v. Brooks.

65 Kan. 861, 70 Pac. 600.

8. Green v. Western American Co.,

Wash. 87, 70 Pa. 310.

4. Clark v. Mo., K. & T. R. Co. [Mo.] 77

S. W. 882.

5. Duntley' v. Inman, 42 Or. 334. 70 Far.

529, 59 L. R. A. 785; Cincinnati, etc.. R. Co.

v. Cook's Adm'r, 24 Ky. L. R. 2152. 73 S.

W. 765; Kellogg v. Denver City Tramway

Co. [Coio. App.] 72 Pac. 609; Loushay v. Erie

R. Co., 75 App. Div. [N. Y.] 619; Hansen v.

Seattle Lumber Co.. 81 Wash. 604, 72 Fee.

457; Moran v. Munson S. 3. Line. 82 App.

Div. [N. Y.] 489; Towio v. Stimson Mill Co.

30
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negligence, want of due care may be inferred from the mere happening of the acci

dent.“ Under the laws of Ohio, evidence of defective appliance on a railroad car

and that employe was injured thereby is prima facic evidence of negligence of de

fendant.T The unexplained fall of a scafiold is prima facie proof of violation of

the New York labor law.8 The general rule casts on the plaintiff the burden of

proof of negligence,” and on defendant that of contributory negligence ;1° but where

contributory negligence is shown, the burden is on the servant to show that the

master could have avoided the injury by the exercise of due care,11 unless the de

fense is disclosed by the complain ." In some jurisdictions the servant must show

his freedom from contributory negligence.“ The burden of proof of nonassump

tion of risk“ and incompetency of fellow-servants is on plaintiff." One relying

on the absence of the relation of fellow-servants has the burden of establishing its

nonexistence." A railroad company has the burden of showing the necessity for

the employment of an emergency brake instead of the ordinary “service stop” where

injuries were caused by the use of the former." There is a presumption that the

[Wash.] 74 Fee. 471; East Tenn. & W. N.

C. R. Co. v. Lindamood [Tenn] 78 S. W. 99;

Mountain Copper Co. v. Van Buren [C. C. A.]

123 Fed. 61; Tex. Mexican R. Co. v. Mendez

[Tex. Civ. App.] 78 S. W. 25. Mere evidence

that a push car broke down under a. load

of iron rails is not sufi‘lcicnt evidence of

negligence. Mitchell v. Wabash R. Co.. 97

Mo. App. 411, 76 S. W. 647. The fact that

a. strand of a. tell tale was missing at the

time of injury to a. brakeman passing under

low bridge does not show negligence unless

the length of time it was missing was

shown and that injury was caused by the

fact that it was missing. Quinlan v. New

York. N. H. & H. R. Co., 89 App. Div. [N.

Y.] 266.

6. Fall of brick arch. Chenall v. Palm

er Brick Co., 117 Ga. 106. Where an en

gineer is injured in a collision with cars

that have escaped from a, siding, the rail

road hns the burden of proof of 'freedom

from negligence. Jones v. Kansas City, Ft.

5. & M. R. Co. [Mo.] 77 S. W. 890. Fact

that crow bar used by servants fell through

the iioor and injured servants working be

low casts on defendant the burden of show

ing that the accident was not the result of

negligence. Johnson v. Metropolitan St. R.

Co. [Mo. App.] 78 S. W. 275.

7. Evidence sufficient to require submission

under act [Bates' Ann. St. § 3365-21]. O‘Con

nell v. Pennsylvania Co. [C. C. A.] 118 Fed.

989.

8. Laws 1897, p. 461, c. 415.

Roach. 83 App. Div. [N. Y.] 351.

9. Brooks v. Louisville & N. R. Co., 24

Ky. L. R. 1318, 71 S. W. 507; Schamberger

v. Somerset Chemical Co. [N. J. Law] 54 Atl.

247; Oglesby v. Mo. Pac. R. Co.. 177 Mo.

272, 76 S. W. 623; Karczewskl v. Wilming

ton City R. Co. [Del.] 54 Atl. 746. “more

the jury is unable to determine which of the

two defects alleged caused the injury, there

may be no recovery. East Tenn. & W. N. C.

R. Co. v. Lindamood [Tenn.] 78 S. W. 99.

The plaintiff has the burden of showing that

appliances were defective to the knowledge

of the master had he used ordinary care.

Glasscnck v. Swoi'ford Bros. Dry Goods Co.

[Mo, App.] 74 S. W. 1039.

10. Brower v. Locke, 31 Ind. App. 853, 67

Johnson v.

N. E. 1015; Central of Georgia R. CO. V

Vining, 116 Ga. 284; Northern Pac. R. Co. v.

Tynan [C. C. A.] 119 Fed. 288. Where de

ceased was killed instantly, the defense that

he was guilty of contributory negligence

must be proved by defendant. Texas & P

R. Co. v. Reagan [C. C. A.] 118 Fed. 815.

Where plaintiff makes out his case without

showing contributory negligence, the bur

den is on defendant to establish same as an

affirmative defense. Pomerene v. Whitev

[Neb.] 97 N. W. 232. Where the position of

an empioye on a bridge was perilous and

parties on a. handcar could have seen such

condition in time to have prevented the acci

dent. defendant has burden of proof of

contributory negligence. Chicago, R. I. &

T. R. Co. v. Long [Tex. Civ. App.] 74 S. W.

59. The burden of proof of contributory

negligence in an action for injuries to an

inexperienced employs is on defendant.

Ala. Steel & Wire Co. v. “'renn, 136 Ala.

475; Rain v. Northern Pac. R. Co. [Wis.] 98

N. W. 241. Where there is no direct evi

dence of the cause of the accident, the in

stinct of self-preservation may be considered

on the issue of contributory negligence.

Rule applied where plaintiff‘s intestate fell

from a car at night. Phinney v. 111. Cent.

R. Co. [Iowa] 98 N. W. 358.

11. Smith v. Atlanta & C. Air Line Co..

132 N. C. 819.

12. New Omaha Thomson-Houston Elec.

Light Co. v. Dent [Neb.] 94 N. W. 819.

13. Skapura v. Nat. Sugar Refining Co..

83 App. Div. [N. Y.] 21.

14. Chicago 8: E. I. R. Co. v. Heerey, 203

Ill. 492, 68 N. E. 74. A servant cannot re

cover where it is not shown whether the

injury resulted from the negligence of the

master or from risks assumed by the serv

ant. Cothron v. Cudahy Packing Co., 98

Mo. App. 343, 73 S. W. 279. Burden of as

sumption of risk is on defendant where an

swer tenders that defense. Shebek v. Nat.

Cracker Co., 120 Iowa. 414, 94 N. W. 930.

15. Klos v. Hudson River Ore & Iron Co..

77 App. Div. [N. Y.] 566.

16. Shaw v. Bambrick-Bates Construction

Co., 102 Mo. Apr). 666. 77 S. W. 96.

17. Benedict v. Chicago G. W.

[Mo. App.] 78 S. W. 60.

R. Co.
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master provided suitable appliances and kept them in repair“ and had no knowl

edge of a defect." As to a fellow-servant, it will not be presumed that his co-servant

would have selected an obviously imperfect tool when he might have chosen a good

one.“

Admissib>ility.—Employe1’s negligence may be shown by direct evidence or by

evidence from which negligence is inferable.21 On the question of the master’s

negligence, evidence is admissible to show the happening of similar accidents22 of

which master had knowledge f“ failure to use safety deviccsf‘ methods of work

four months before the accident, there being no suggestion of the adoption of a

different method ;“ insufficiency of light in mine making it difficult for employe to

detect defects ;'-’° repairs made before27 but not those made after the accident;28 in

sufficiency of means adopted to hold cars on side track ;” insufficiency of force to

perform work ;“° the interchange of power between two electric lines controlled as

one ;3‘ the condition of the appliance immediately after the accident ;“ promises to

change dangerous methods of work y” defective condition of other appliances fur

18. East Tenn. & W. N. C. R. Co. v.

Lindamood [Tenn.] 78 S. W. 99'. Franklin v.

Mo. K. 8: T. R. Co., 97 Mo. App. 473, 71 S.

W. 540. There is no presumption that an

appliance was free from defects when fur

nished the employe. Texas & Ft. S. R. Co.

v. Hartnett [Tex. Civ. App.] 75 S. W. 809.

Where an appliance was in good order there

is a presumption that it continued so to

the time of the accident. plaintiff having

the burden of showing the contrary. East

Tenn. & W. N. C. R. Co. v. Lindamood [Tenn.]

78 S. W. 99. Fact that car was foreign

and appeared in train loaded raises infer

ence that it was merely in carriage and

not an appliance furnished by carrier. An

derson v. Erie R. Co., 68 N. J. Law, 647.

10. Franklin v. Mo.. K. 8: T. R. Co., 97

Mo. App. 473, 71 S. W. 540.

20. Campbell v. Gillespie [N. J'. Err. &

App.] 55 Atl. 276.

21. Towle v, Stimson Mill Co. [Wash]

74 Pac. 471. In action for injuries by being

struck by a. switch target, evidence is ad—

missible to show that the target was used

because others were not obtainable and that

it was the intention to replace it with an

other as soon as possible. International &

G. N. R. Co. v. Bearden [Tex. Civ. App.] 71

S. W. 558.

22. Dyas v. Southern Pac. Co.. 140 Cal.

296, 73 Fee. 972. That machinery had start

ed by the accidental slipping of a belt on

former occasions. Houston Biscuit Co. v.

Dial. 135 Ala. 168. Uncovered cog wheel.

Dorsett v. Clement-Ross Mfg. Co.. 131 N. C.

254. Where complaint alleged that cable

was worn out. evidence that prior to the

accident the grip on a coal car failed to

work because of defects in the cable is ad

missible. Revolinsky v. Adams Coal Co.,

118 Wis. 324, 95 N. W. 122. Evidence that

tell tales that threw brakeman from car

were looped at ends was admissible though

not alleged as ground of negligence. Mc

Garrity v. New York, N. H. & H. R. Co.

[R. 1.] 55 Atl. 718. Evidence of a prior ae—

cident of a. similar nature ascertained by

the master subsequent to the accident com

plained of is inadmissible. Roche v. Llewel

lyn Ironworks Co., 140 Cal. 563, 74 Pac. 147.

23. It may not be shown that when the

master was investigating injuries to a. serv

ant at a place to which he was sent to make

Curr. Law, Vol. 2—54.

repairs he learned of previous accidents

occasioned in like manner. Roche v. Llewel

lyn Ironworks Co., 140 Cal. 563, 74 Pac. 147.

24. Derailing switches. Jones v. Kan.

City, Ft. S. & M. R. Co. [Mo.] 77 S. YV. 890.

25. Gayle v. Mo. C. & F. Co., 177 Mo. 427,

76 S. W. 987.

26. Mine. Revolinskl v. Adams Coal Co..

118 Wis. 324, 95 N. W. 122; Brazil Block

Coal Co. v. Gibson, 160 Ind. 319, 66 N. E. 882.

27. Evidence as to defects in appliance

at time of repairs shortly before accident

is admissible where one of the issues was

as to the sufficiency of repairs. Towle v.

Stimson Mill Co. [Wash] 74 Pac. 471.

Where defendant offered evidence that the

appliance was found all right after the ac

cident, plaintiff may prove that after a later

accident the appliance was repaired. Gulf,

C. & S. F. R. Co. v. Brooks [Tex. Civ. App.]

73 S. W. 571.

28. McGarr v. Nat. & P. Worsted Mills.

24 R. I. 447, 60 L. R. A. 122. Admission of

evidence that an overhanging water spout

was reconstructed so as to be free from

danger is not erroneous where the jury is

told that its only purpose is to test the

accuracy of measurements offered by de—

fendant to show that the water spout was

not a menace. Choctaw, 0. 8: G. R. Co. v.

McDade. 191. U. S. 64.

29. In an action for injuries caused by

the escape of a train left on a down grade

without an engine attached, it may be shown

that air brakes would hold a train only for

a short time. Cincinnati, N. O. & T. P. R.

Co, v. Maley‘s Adm'r [Ky.] 76 S. W. 334.

80. Brady v. N. Y.. N. H. & H. R. Ca

[Mass] 68 N. E. 227.

31. Where, in an action against two elec

tric companies, it was alleged that they

were in fact one concern, evidence as to

their custom in interchanging power is ad

missible. Dallas Elec. Co. v. Mitchell [Tera

Civ. App.] 76 S. W. 935.

82. Slack v. Harris, 200 Ill. 96, 65 N. E.

669. Thirteen months after, too remote.

East Tenn. & W. N. C. R. Co. v. Lindamood.

109 Tenn. 407, 74 S. W. 112. The appliance

causing the injury is admissible though re

paired nfter the accident. Boucher v. Robe

son Milis, 182 Mass. 500, 65 N. E. 819.

83. On the question of due care, evidence

of a yardmaster‘s promise not to move cars
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nished;“ changes in appliances without notice to servant ;“ the incompetency of

other servants and their misconduct ;“ knowledge of the master of the injured

servant’s incompetency for the work to which he was assigned.” Where the neg

ligence is in furnishing a defective appliance, it is immaterial that the master built

the appliance.38

sible.39

tration though not introduced.‘o

Photographs showing conditions surrounding accident are admis

A model of scaffolding causing injury may be used for purposes of illus

Protcetion by accident insurance from loss from

injuries to employes may not be shown.“ Safety of machine is not shown by evi

dence that it was afterwards operated without accident.‘2

of the injured person as a result of the accident may be shown.43

The impaired capacity

The admissions

in an abandoned pleading may be proven.“ -

Rules of the employers are admissible.“ The usual and customary methods of

work may be shown,“ including those adopted and in use by other employers in the

same line."

while inspector was at work made some

weeks before the accident is admissible.

Brady v. N. Y., N. H. & H. R. Co. [Mass]

68 N. E. 227.

34. Franklin v. Mo., K. 8: T. R. Co., 97

Mo. App. 473, 71 S. \V. 540. in an action for

the death of a brakeman thrown from a car

by looped tell tales it may be shown that

other toil tales had been similarly looped in

the vicinity. McGarrity v. N. Y., N. H. &

H. R. Co. [R. 1.] 55 Atl. 718.

85. Where the claim is that a. fuse fur

nished was quicker than those previously

furnished a blaster, evidence is admissible to

show how quick the fuse in question burned.

Hedlun v. Holy Terror Min. Co. [8. D.] 9‘2

N. \V. 31.

80. Questions as to duties of a pit boss

and complaints as to insufficiency of timbers

furnished are competent on question of in

competency of such boss. Green v. \Vestern

American Co., 30 \Vash. 87. 70 Pac. 310. On

the issue of negligence of a conductor in

insutiiciently securing a. train left on a down

grade after the engine had gone forward,

it may be shown that the conductor was not

in his proper place. Cincinnati, N. O. & T.

P. R. Co. v. Maley’s Adm'r [Ky.] 76 S. W.

334. \‘Vhere the conductor and brakeman

of the train causing the injury were in

toxicated at the time thereof, evidence as

to their use of intoxicants on other occa

sions was admissible. Mo., K. & '1‘. R. Co.

v. Jones [Tex. Civ. App.] 75 S. W. 63.

Knowledge of defect by employs. charged

with the duty of rectification may be shown.

Birmingham Traction Co. v. Reviile. 136 Ala.

335. Incompetency o! a, fellow-servant may

be shown by evidence, a reputation for reck

lessness. and specific instances 0! a disre

gard of rules resulting in reprimand.

Metropolitan W. 5. El. R. Co. v. Fortin, 203

111. 454. 67 N. E. 977. The motiVe for tall

ing to discharge an empioye for disobedience

of orders is not material. Copeland v. Fer

ris. 118 Iowa. 554, 92 N. W. 699.

37. Ala. S. & W. Co. v. VVrenn. 136 Ala.

475.

as. Liitclicll v. Wabash R. 00-.

App. 411. 76 S. W. 647.

30. Southern Pac. Co. v. Huntsman [C. C.

A.] 118 Fed. 412.

40. Geist v. Rapp, 206 Pa. 411.

41. Roche v. Llewellyn I. \V. Co., 140 Cal.

563, 74 Fee. 147.

97 Mo.

The master’s knowledge of the custom must be shown."

42. Republic 1. & S. Works v. Gregg, 24

Ky. L. R. 1627. 71 S. \V. 900.

43. One injured by negligence of master

may show that he was discharged from his

position by the master because of his im

paired capneity. Southern C. & F. Co. v.

Bartlett, 137 Ala. 234. Testimony of a con

ductor injured in a. collision that he could

not read or distinguish colors and would not

be strong enough for the duties of a freight

conductor is not objectionable as stating

conclusion. St. Louis S. W. R. Co. v. Mc

Dowell [Tcx. Civ. App.] 73 S. W. 974.

44. Galloway v. San Antonio & G. R. Co.

[Tex. Civ. App.) 78 S. W. 32. Where evi

dence was conflicting as to the duty of a

servant to perform a service. an abandoned

pleading oi.“ defendant stating it to be one

of the servant's is admissible. Houston. E.

& W. T. R. Co. v. De Wolt, 96 Tex. 121, 70

S. W. 531.

45. Book of rules showing duties of yard

master. Baltimore & O. S. W. R. Co. v.

Roberts [Md] 67 N. E. 530. When rules be

came operative may be shown. Lake Erie

8; \V. R. Co. v. Charman [Ind.] 67 N. E.

923. Rules of a railroad company as to pre

caution taken to secure cars. Jones v. Kan.

City. Ft. S. & M. R. Co. [Mo.] 77 S. W. 890.

46. Western R. of Ala. v. Arnett, 137

Ala. 414; Stauning v. Great Northern R. Co..

88 Minn. 480, 93 N. W. 518. Evidence of a

custom requiring a master to inspect a mine

is admissible on the question of miner's ex

ercise of due care. Thayer v. Smoky Hol

low Coal Co. [Iowa] 96 N. W. 718. Switch

ing. I\Io., K. & T. R. Co. v. Schelling [Tex.

Civ. App.] 75 S. \V. 64. Evidence that ma

chines at two other places were equipped

differently does not show common usage

against equipment like that of defendant‘s

machines. Saucier v. N. H. Spinning Mills

[N. H.] 56 At]. 545. Custom 0! a mining

district as to height of entries is admissible

on issue that particular entry was too low.

Hamilton v. Mendota C. 8: M. 00., 120 Iowa.

147, _94 N. W. 282. Evidence of practice of

yard master to examine train before or

dering it moved is admissible. Chicago &

It}. I. R. Co. v. Driscoll. 207 Ill. 9, 69 N. E.

630. Exclusionof evidence relative to cus

tom of brakemen to straighten tell tales

held not. reversible error there being no

occasion for proof of custom. McGarrity v.

N. Y., N. H. & H. R. Co. [R. I.] 55 At]. 718.
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On question of contributory negligence it may be shown that injured person

was acquainted with conditions.“ Where the question is as to whether it was the

servant’s duty to inspect appliances, evidence is admissible showing that the duty in

the particular instance belonged to the master.“0 An experienced operative in

jured by a machine may show that it was not equipped as other like machines on

which he had worked."1 The jury may consider the fact of absorption in work as

excusing negligence in colliding with a post of which employe had knowledge."

Evidence of long continued labor without sleep is admissible on the question where

the injured person was in a condition to appreciate dangers.“3 Before reliance on

a method of protection imposed by law is shown, the injured person must show

that he had knowledge of the existence of such statute.“ On the question of invi

tation to use a prohibited appliance, its use by employe’s superior and the failure

of such superior to protest against its use by the injured servant in his presence

is admissible.“ Mere conclusions of fact are inadmissible.“ Plaintiff may testify

directly that he did not appreciate any danger from the defective appliance.“ That

there was nothing to indicate defect except on close inspection is not conclusive."

Expert and opinion evidence.——Expert testimony is admissible as to the suffi

ciency of a force to properly handle work ;” efiect of fall of derrick mast and the

proper balancing of derricks ;‘° manner of putting up a hoisting apparatus ;“1 suit

ability of a pulley ;"2 the necessity of servant at place of injury ;“a safety of laundry

Customs and usages as to inspection of ap

pliances. Thayer v. Smoky Hollow Coal Co.

[Iowa] 96 N. W. 718. Custom as to riding

on side oi‘ cars while inspecting is admissi

ble to show performance of duty in custom

ary manner. International & G. N. R. Co.

v. Bearden [Tex. Civ. App.] 71 S. W. 558.

Custom as to stopping handcar to allow

section hands to mount same. Galveston.

H. & S. A. R. Co. v. Puente, 80 Tex. Civ.

App. 246, 70 S. W. 362. TestimOny that it

was customary for section foreman to ride

on front of handcar is admissible in action

for injuries caused by slipping therefrom.

Galloway v. San Antonio & G. R. Co. [Tex.

Civ. App.] 78 S. W. 32; Devaney v. Degnon

McLean Const. Co., 79 App. Div. [N. Y.] 62.

The custom of brakemen walking before

moving cars to make coupling may be shown.

De Cair v. Manistee & G. R. R. Co. [Mlch.]

95 N. W. 726. Where rule as to signals for

protection of rear of trains disabled or stop

ping at unusual place are silent as to the

party charged with the duty of placing the

signals. evidence is admissible as to the

custom in such a. case. Mo.. K. k '1‘. R. Co.

v. Bodie [Tex. Civ. App.] 74 S. W. 100.

47. Railroads. Bodie v. Charleston & W.

C. R. Co.. 66 S. C. 302; Seaboard Air Line R.

v. Phillips. 117 Ga. 98. The existence and

use of derailing switches. Jones v. Kan.

City. Ft. 8. & M. R. Co. [Mo.] 77 S. W. 890.

Rules for the protection of car inspectors

on other roads are admissible. Dcvoe v.

N. Y. Cent. 8.: H. R. R. Co., 174 N. Y. 1, 66

N. E. 568.

48. Bourbonnais v. West Boylston Mfg.

Co. [Mass.] 68 N. E. 232.

40. Injury to brakeman from low bridge

under which he had repeatedly passed.

Quinlan v. N. Y.. N. H. & H. R. Co., 89 App.

Div. [N. Y.] 266.

50. Storrie v. Grand Trunk Elevator Co.

[Mich.] 96 N. W. 569.

51. Saucier v. N. H. Spinning Mills [N.

8.] 56 Atl. 545.

52. Republic I. & 8. Co. v. Jones [Ind.

App.] 69 N. E. 191.

58. Republic I. 8: 8. Co. v. Ohler [Ind.]

68 N. E. 901.

54. A servant injured by the uplift of au

tomatic elevator doors over an elevator shaft

may not be asked as to reliance on statute

requiring the use of warming devices on

freight elevators where it is not shown that

she had knowledge of the existence of the

law which went into effect only two days

before the accident happened. Connors v.

Merchants' Mfg. Co. [Mass] 69 N. E. 218.

55. Boyle v. Coiumbian F. P. Co..

Mass. 93, 64 N. E. 726.

56. Another operator should not state

whether he had any “opportunity to see."

etc., but rather he should describe the ma

chine and let the jury judge. Spoonick v.

Backus Brooks Co.. 89 Minn. 854, 94 N. W.

1079.

57. Murphy v. Marston Coal Co., 183 Mass.

385, 67 N. E. 342.

58. Allen B. Wrisley Co. v. Burke. 208

Ill. 250. 67 N. E. 818. A witness may state

that a. fragment "looked like a fresh break."

Cent. R. Co. v. Behrens [111.] 69 N. E.

And see topic Evidence, 1 Curr. L. p. 1136.

59. Fritz v. W. U. Tel. Co., 25 Utah, 263.

71 Pac. 209.

60. The proper balancing of derricks, the

effect of the breaking of a pivot on an even

ly balanced derrick. and whether the fall

of a derrick mast would fracture the pivot.

are proper subjects of expert evidence. Dyas

v. Southern Pac. Co.. 140 Cal. 296, 73 Pac.

972.

01. Parlett v. Dunn [Va.] 46 S. E. 467.

An expert witness cannot testify as to his

own method of putting up a derrick. Id.

62. Wabash Screen Door Co. v. Black

[0. C. A.] 126 Fed. 721.

08. Servant injured by falling gate. Stor

rie v. Grand Elevator Co. [Mlch.] 96 N. W

669.

182
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mangle;°‘ the proper method of moving boilers ;" the effect of black damp in

mine.“ The condition of a hammer and its suitability for the purpose of a strik

ing hammer is not a proper subject for expert testimony,“ nor is the danger of an

employment." One engaged in the railroad business for more than 20 years, part

of the time as a car inspector, could state whether a defect in a brakebeam could

be discovered by proper inspection.“ The fact that a witness is a millwright does

not show his competency as an expert to give an opinion as to the cause of a break

in a pulley."0 Where there is no evidence to show the nature of the defect, expert

evidence that certain enumerated defects would have caused the injury is inadmis

sible."1

64. Coleman v. Perry [Mont] 72 Pnc. 42.

05. Palmquist v. Mine & S. Supply Co.. 25

Utah. 257, 70 Pac. 994.

66. Czareckl v. Seattle & S. F. R. & N.

Co.. 30 Wash. 288, 70 Pac. 750.

67. Vant Huyl v. Great Northern R. Co.

[Minn.] 96 N. W. 789. Opinion evidence as

to whether or not a place was a safe one

for a servant to work in held inadmissi

ble. Winters v. Naughton, 91 App. Div.

[N. Y.] 80.

68. Expert testimony to show that cer

tain employment is not dangerous to health

is not admissible to prove a statute enacted

to preserve the health 01! persons engaged

therein is not necessary. State v. Cant

well [Mo.] 78 S. W. 569. On the question

whether a mode of construction was negli

gent. the hypothetical question should not

premise the occurrence of the accident re

sulting from such construction. Ennis v.

Little [R. 1.] 55 At]. 884.

69. International & G. N. R. Co. v. Col

lins [Tex. Civ. App.] 76 S. W. 8147

70. Duntley v. Inman, 42 Or. 334, 70 Pac.

629.

71. East Tenn. & W. N. C. R. Co. v. Lind

amood [Tenn.] 78 S. W. 99.

Particular facts: That negligence was

that of a fellow-servant. Luman v. Golden

Ancimt Channel Min. (10.. 140 Cal. 700, 74

Pac. 307. Request tor support within Hurd's

Ill. Rev. St. 1899, c. 93, §§ 14. 16. O'Failon

Coal Co. v. Laquet, 198 Ill. 125, 64 N. E.

767. Adequacy of sounding test for emery

wheel and its common use. Chattanooga

Machinery Co. v. Hargraves [Tenn.] 78 S.

\V. 105. Injury caused by failure to promul

gate rules. Corcoran v. New York, N. H.

& H. R. Co.. 77 App. Div. [N. Y.] 505. That

engine could have been stopped after dis

covery of servant's peril. Koons v. Kansas

City S. B. R. Co. [Mo.] 77 S. W. 755. Em

ployment as superintendent within employ

er‘s liability act. McHngh v. Manhattan R.

Co.. 88 App. Div. [N. Y.] 554. Assumed risk.

Texas & N. O. R. Co. v. Lee [Tex. Civ. App.]

74 S. W. 345;-Wex1er v. Salisbury [Minn.] 98

N. W. 95; Joyce v. American Writing Paper

Co. [Mass] 68 N. E. 213; Chicago Screw Co.

v. Weiss, 203 Ill. 536, 68 N. E. 54; Baltimore

& O. S. W. R. Co. v. Roberts [Ind.] 67 N.

E, 530; Meany v. Standard Oil Co. [N. J.

Law] 55 Atl. 659. That negligence of the

engineer and not failure of air brakes caused

the injury. Snyder v. Pa. R. Co.. 205 Pa.

619. Defendant's ownership of locomotive

causing injury. Swii't v. Ronan. 202 111.

202. 66 N. E. 963. Proximate cause. Balti

more & 0. S. W..R. Co. v. Roberts [Ind.]

67 N. E. 590. Existence of relation of mas

ter and servant. Vallie v. Hall [Mass] 68

N. E. 829; Wright v. Bertiaux [Ind.] 66 Nv

E. 900. Evidence that the master furnished

plans for trestle and gave orders during

the work and inspected the material used

shows responsibility for its unsafe condi

tion. Mengle v. McClintic-Marshali Const.

Co.. 89 ADD. Div. [N. Y.] 334. There is evi

dence of negligence where the rock thrown

from under a train injuring a track walker

was carried under the train for over two

miles as shown by a groove cut by it in

the ties and ballast. Louisville 8: N. R. Co.

v. Davis, 24 Ky. L. R. 1415, 71 S. W. 658. The

use of a stub pilot in place of a longer pilot

which was less liable to throw cattle than

a long pilot for which it was substituted is

not evidence that its use was the proximate

cause of a. fireman's death caused by over—

turning engine on collision with cattle.

Briggs v. Chicago & N. W. R. Co. [C. C. A.]

125 Fed. 745. Evidence that foreman was

not required to inspect planks used for tem

porary scaffolding but merely to furnish suf

ficient planks and that proper ones were used

did not warrant a. finding that it was his

duty to see that the staging was safe.

Thompson v. Worcester, 184 Mass. 354, (is

N. E. 833. Subsequent similar experiments

show that abnormal action of a machine was

not caused in the way claimed. Saucier v.

N. H. Spinning Mills [N. H.] 56 Atl. 545.

Evidence of the competence of foreman is

inadmissible where the action is based on

a. specific negligent act by him. Cobb Choco

late Co. v. Knudsen, 207 Ill. 452, 69 N. E.

816. That a witness was refused permission

to examine the alleged detective machinery

by daylight is admissible. Chicago & E. I.

Co. v. Rains, 203 111. 417, 67 N. E. 840. Rea

sons why brakernan got down from car and

passed in front of it. De Cair v. Manistee &

G. R. R. Co. [Mich.] 95 N. W. 726. Evi~

dence of a servant's discharge held inad

missible as to his competency. Winters v.

Naughton. 91 App. Div. [N. Y.] 80. Testi

mony of injured servant as to condition of

machinery held admissible. Lamb v. Litt

man. 132 N. C. 978, 44 S. E. 646. Report of

an accident to an insurance company insur—

ing the employer against accidents to his

employee is admissible so far as it contains

admissions of the employer relevant to the

controversy. Roche v. Llewellyn Ironworks.

140 Cal. 563, 74 Pac. 147. Evidence that re

pairs were being made after the accident

held admissible. Dyas v. Southern Pac. Co..

140 Cal. 296, 73 Pae. 972. Evidence relative

to the construction of certain mining mn

chinery held inadmissible in an action for

injury to a servant. Luman v. Golden An
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Sufficiency of evidence of negligence72 and contributory negligence" is treated

in the note.

cient Channel Min. Co., 140 Cal. 700, 74 Fee.

307. Declarations of existing suffering made

some time after an accident is admissible in

an action for injuries. Southern Indiana R.

Co. v. Davis [Ind. App.] 69 N. E. 560. That

pulleys made by the same ernployes, in the

same manner had burst held competent evi

dence on an issue of defendant's negligence

in uing a defective pulley. Wabash Screen

Door Co. v. Black [C. C. A.] 126 Fed. 721.

Evidence of other looped tell tales in the

yard held admissible in an action for an in

Jury caused by a brakeman being thrown

from a car by one. McGarrity v. New York,

N. H. & H. R. Co. [R. 1.] 55 At]. 718. Evi

dence that ropes in a. tell tale were knotted

held competent though negligence in that

respect was not alleged. McGarrity v. New

York, N. H. & H. R. Co. [R. 1.] 55 Atl. 718.

Harmless error: Error in permitting

question whether mine driver's position was

correct held harmless by reason of answer

given. Hamilton v. Mendota Coal & M. Co.,

120 Iowa, 147, 94 N. W. 282. Refusal to ad

mit plaster cast of dent in rails was harm

less against successful party. Hamilton v.

Mich. Cent. R. Co. [Mich.] 97 N. W. 392.

Error in receiving testimony that detect had

been repaired when jury viewed place is

harmless where it was in evidence other

wise. Spoonick v. Backus-Brooks Co.. 89

Minn. 354, 94 N. W. 1079.

72. Evidence sufliclenu Johnson v. Met

ropolitan St. R. Co. [Mo. App.] 78 S. W. 275.

Defectively constructed scaffold. insuffi

cient planks and nails. Geist v. Rapp,

206 Pa. 411; Buoy v. Clyde Milling 8: Ele

vator Co. [Kan.] 75 Fee. 466. Furnish

ing defective apparatus. Luman v. Golden

Ancient Channel Min. Co.. 140 Cal. 700. 74

Pac. 307; Towle v. Stimson Mill Co. [Wash.]

74 Pac. 471. Failure to guard pit. Ill. Steel

Co. v. Stoncviok. 199 111. 122. 64 N. E. 1014.

Scabbllng stones on flat cars not blocked.

Chicago. I. & L. R. Co. v. Martin. 81 Ind. App.

308, 65 N. E. 591. Yardmaster's failure to

warn engineer of position of brakeman be

tween cars. Lake Erie 8: W. R. Co. v. Char

man [Ind.] 67 N. E. 923. Failure to prop

erly inspect side rods on an engine. Gal

veston, H. & S. A. R. Co. v. Collins [Tex.

Civ. App.] 71 S. W. 560. No headlight on

engine; failure to ring bell. Erickson v.

Kansas City, 0. & S. R. Co.. 171 M0. 647, 71

S. W. 1022. Coal gate on engine giving way.

Gulf, C. & S. F. R. Co. v. Brooks [Tex. Civ.

App.] 73 S. W. 571. Running handcar against

plaintiff. Chicago. R. I. & '1‘. R. Co. v. Long

[Tex. Civ. App.] 74 S. \V. 59. Narrow step

on pilot of engine. St. Louis & S. F. R. Co.

v. Skaggs [Tex. Civ. App.] 74 S. W. 783.

Foreman of bridge crew pulling guy-rope

on derrick. St. Louis S. W. R. Co. v. Smith.

30 Tex. Civ. App. 836. 70 S. W. 789. De

fective construction of bridge. Copeland v.

Wabash R. Co.. 175 M0. 650, 75 S. W. 106.

Defectively constructed pushcar. Mitchell v.

Wabash R. Co., 97 Mo. App. 411. 76 S. W.

647. Putting in a train an old worn and out

of repair car. Oglesby v. Missouri Pac. R.

Co., 177 M0. 272. 76 S. W. 623. Insufficient

equipment of brakes and brakemen. Robert

son v. Caynrd [Tenn] 77 S. W. 1066. Brakes

not properly set on car on a sidetrack.

Jones v. Kansas City, Ft. S. & M. R. Co.

[Mo.] 77 S. W. 890. Old, worn, and defective

boiler and insufficient inspection. Marsh v.

Lehigh Valley R. Co., 206 Pa. 658. No lugs

or lips on safety hooks on engine. Huehner

v. Erie R. Co., 68 N. J. Law, 468. Accumula

tion of ice and snow in railroad yards. San

key v. Chicago. R. I. & P. R. Co.. 118 Iowa.

39, 91 N. W. 820. Dumping a pile of ashes

and cinders on the track between the rails.

Chittick v. Minneapolis, St. P. & S. S. M. R.

Co., 88 Minn. 11. 92 N. W. 462. Revolving

plate of crane boom on steam shovel broken:

careless engineer. Bender v. Great Northern

R. Co.. 89 Minn. 163, 94 N. W. 546. Failure

of train dispatcher to notify trains where to

meet. Northern Pac. R. Co. V. Mix [C. C. A.]

121 Fed. 476. Rail on one side of track low—

er than that on the other; track shaky.

Hoelter v. McDonald, 82 App. Div. [N. Y.]

423. Allowing a worktrain running back

ward to be derailed by cattle on the track.

MendizabOI v. N. Y. Cent. & H. R. R. Co..

89 App. Div. [N. Y.] 986. Ties out of place

and rails too close together of which master

should have known. Momence Stone Co. v.

Turrell, 205 111. 515. 68 N. E. 1078. Worn

flanges on car wheels causing derailment.

Roberts v. Port Blakely Mill Co., 30 Wash.

25. 70 Fee. 111. Ordering servant to work

near revolving shaft. Grijalva. v. Southern

PAC. Co.. 137 Cal. 569, 70 Fee. 622. Sub

stituting blasting powder of higher explosiw

power without notifying workman. Cham

bers v. Chester, 172 Mo. 461, 72 S. W. 904.

Engineer at mine shaft disregarding signals

and lowering cages at dangerous speed.

Princeton Coal & Min. Co. v. Roll [Ind.]

66 N. E. 169. Improper entrance to cage:

substituting quicker fuse without notice.

Hedlun v. Holy Terror Min. Co. [8. D.] 92 N.

W. 31. In operating skip cars. Renlund v.

Commodore Min. Co., 89 Minn. 41, 93 N. W.

1057. Refuse on railway track in mine.

Mnren Coal & Ice Co. v. Howell, 204 Ill.

515. 88 N. E. 456. Directing men to drill on

a stone which was in an unsafe position.

Mahoney v. Bay State Pink Granite Co.

[Mass] 68 N. E. 234. Gas escaping from

blast furnace on account of defective hopper.

Illinois Steel Co. v. Ryska. 200 111. 280, 65

N. E. 734. Permitting straw. waste and oil

to be stored in coal mine near where lamps

were used. Utah Saw. 8:. Trust Co. v. Dia

mond Coal & Coke Co. [Utah] 73 Fee. 524.

Insufficient apparatus for loading large tank:

directing employe to stand in dangerous

place. Palmquist v. Mine 8: Smelter Sup

ply Co. [Utah] 70 Fee. 994. Uprights resting

on insecure foundation. Bourbonnais v.

West Boylston Mfg. Co. [Mass] 68 N. E.

232. Master‘s knowledge of defective scaf

fold. Metcalf v. Mystedt. 203 Ill. 333, 67 N.

E. 764. Defectively constructed scaffold:

timbers too light. Ehlen v. O’Donnell. 205

Ill. 38. 68 N. E. 766. Rusty pulley: strings

and laces hanging from belt. Goldthorpe v.

Clark-Nickerson Lumber Co., 31 Wash. 467.

71 Pac. 1091. Failure to warn servant of a

hole near foot of a ladder leading down

hatchway of a vessel. Morton v. Moran

Bros. Co.. 30 Wash. 362. 70 P30. 963, Vat

in a meat packing establishment close to

shaft and belt shifter. Morris v. Malone.
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(§ 3H) 5. Questions of law and fact—Negligence of the master is ordinarily

a question for the jury as where the inquiry is as to the necessity and sufficiency

200 111. 132, 65 N. E. 704. Opening hot water

faucet in mash tub. Kentucky Distilleries

& Warehouse Co. v. Schreiber. 24 Ky. L. It.

2236. 73 S. W. 769. Loose handle on screw

machine. Chicago Screw Co. v. “'elss. 203

III. 536, 68 N. E. 54. Broken safety collar

on driving shaft in oil mill. Broadfoot v.

Shreveport Cotton Oil Co. [La.] 35 So. 643.

Defectively cemented belt. Cummings v.

Nat. & Providence Worsted Mills, 24 R. I.

390. Directing servant to go into open ele

vator shaft. Wolf v. Devitt, 83 App. Div.

[N. Y.] 42. Failure to box gearing on a

circle saw. Perry v. Tozer [Minn.] 97 N.

\V. 137. Insufilcient post in trestle. Bau

mann v. Reiss Coal Co.. 118 Wis. 330, 95 N.

W. 139. Did not assume risk of working

near revolving shaft in elevator. Ready v.

Peavey Elevator Co.. 89 Minn. 154, 94 N. W.

442. Falling of lumber defectively plied.

Isherwood v. Jenkins Lumber Co., 87 Minn.

388. 92 N. W. 230. Defective hook in hoist

ing apparatus. Jernigan v. Houston Ice &

Brewing Co. [Tex. Civ. App.] 77 S. W. 260.

Rods and chains in hoisting apparatus. Gur

ney v. Le Baron, 182 Mass. 368. 65 N..E.

789. Working near a. rapidly revolving fly

wheel and crank disc. Henderson v. Kansas

City, 177 Mo. 477, 76 S. W. 1045. Directing

the moving of a. large tank. Fremont Brew

ing Co. v. Hansen [Neb.] 93 N. IV. 211. Fur

nishing insufficient lumber for sewer trench

sheathing. Kursteiska v. Jackson, 89 Minn.

95, 93 N. W. 1054. Servant was warned of

danger of passing near circular saw. Green

v. Barnes Mfg. Co. [N. J. Law] 55 Atl. 1083.

That master directed employe to do certain

work. Patterson v. Cole [Kan.] 73 Pac. 54.

Whether mode of cleaning fan was obvious

iy dangerous to sixteen-year-old boy for

jury. Doyle v. Pittsburg Waste Co., 204 Pa.

618. Allowing dangerous plate to remain

while workman was tearing out wail be

neath. Williams v. Clark, 204 Pa. 416. Neg

ligence of train dispatcher making collision

imminent; plaintiff’s intestate being thrown

from the train by an emergency stop. Phin

ney v. Iii. Cent. R. Co. [Iowa] 98 N. \V.

358. Failure of yardmastcr to ascertain that

a car was off the track before ordering train

moved. Chicago & E. I. R. Co. v. Driscoll.

207 Ill. 9, 69 N. E. 620. Gas and air charged

with dust allowed to accumulate in mine.

Riverton Coal Co. v. Shepherd. 207 Ill. 395.

69 N. E. 921. Explosion of locomotive boiler.

Illinois Cent. R. Co. v. Behrcns [111.] 69 N.

E. 796. Failure to warn minor servant as

to exposed cog wheels. Cobb Chocolate Co.

v. Knudson. 207 Ill. 452, 69 N. E. 816. Fall

ure to provide suitable place to work. Ball

v. Gussenhoven [Mont] 74 Pac. 871. Evi

dence held to show that an appliance fur

nished by defendant was in use at time of

injury. Galveston. etc.. R. Co. v. Butchek

[Tex. Civ. App.] 78 S. W. 740. That a mas

ter knew of the viciousness of a horse given

a servant to work with. McCready v. Stepp

[Mo. App.] 78 S. W. 671. Evidence as to cause

of death held sufficient to go to the Jury.

Wabash Screen Door Co. v. Black [C. C. A.]

126 Fed. 721. Starting cars on warehouse

track without warning. Bain v. Northern

Pac. R. CO. [Wit-1.] 98 N. W. 241. Sufficient

to show that abnormal action of steam shovel

which had a. defective part was due to negli

gence. Bender v. Great Northern R. Co., 89

Minn. 163, 94 N. W. 546. Direction of a ver

dict where vice—principal had seen a servant

in a dangerous position Just before the ac

cident held error. Bain v. Northern Pac. R.

Co. [VVis.] 98 N. W. 241. Verdict held not

contrary to the evidence in an action for

negligence for failing to keep tell tales in

proper position. McGarrity v. New York.

N. H. 8: H. R. Co. [R. 1.] 55 At]. 718. \Vhere

plaintiff's accounts of the manner in which

he received his injuries are conflicting, the

verdict will not be disturbed on the ground

that the jury were left to guess how the ac

cident occurred. Joyce v. American “'riting

Paper Co. [Mass] 68 N. E. 213. A verdict

will not be disturbed on a contention that

it was impossible for plaintiff to have been

injured as he claimed. Joyce v. American

Writing Paper Co. [Mass] 68 N. E. 213.

Evidence insufficient: Harrington v. Wa

bash R. Co. [Mo. App.) 78 S. W. 662. Fore

man ordering brakes applied on handcar be

fore reaching stopping place without noti

fying plaintiff. “'estern R. Co. v. Arnett.

137 Ala. 414. Falling of bricks from build

ing under construction. Holzman v. Katz

man. 84 N. Y. Supp. 250. To show that ele

vator was out of _repair to defendant‘s~

knowledge. Kindorf v. Hoellerer, 87 App.

Div. [N. Y.] 628. In failing to provide prop

er screen to cover rollers of a mangle and

to keep treadle in repair. Baynard v. Stand

ard Knitting Mills Co., 85 N. Y. Supp. 784.

In failing to provide a hook with a safety

snap on a. hoisting apparatus. Skapura v.

Nat. Sugar Refining Co., 83 App. Div. [N.

Y.] 21. To show that an engineer was in

efficient. Streets v. Grand Trunk R. Co., 76

App. Div. [N. Y.] 480. Coupling apparatus

for cars. Johnson v. Houston 8; T. C. R. Co.

[Tex. Civ. App.] 72 S. \V. 1021. Splinters in

floor of platform; one of them penetrated

plaintiff's sole and injured his foot. ‘Wen

dall v. Chicago & A. By. Co., 100 Mo. App.

556, 75 S. W. 689. To show negligence in

allowing roadbed of pushcar used for haul~

ing cinders from gas plant to become

undermined. Chandler v. Kansas City, Mo.

Gas Co., 174 Mo. 321, ‘73 S. W. 502. To

show too high a pressure of steam in a

boiler causing it to explode. Bcunk v. Vai

ley City Desk Co. [Mich] 95 N. W. 5-iS.

To show inadequate spark arrester or im

proper management of draft by engineer.

Durec v. Chicago, M. & St. P. R-. Co., 118

Iowa, 640, 92 N. W. 890. As to giving warn~

ing of approaching train. Brown v. Chicago.

R. I. & P. R. Co., 120 Iowa. 280, 92 N. TV.

662. In master mechanic ordering engineer to

start defective engine. Lawson v. American

Steel & Wire Co., 204 Pa. 604. To show

that engine used for running a printing press

was inadequate or defective. Boston v.

Bul'fum, 97 Me. 230. To show that a sill

tender of engine was defective. Gentry v.

Southern R. Co., 66 S. C. 256. That timbers

for scaffolding were too light or that con

struction was defective. Sitterding v. Pat

terson‘s Adm'x [Va] 43 S. E. 557. In en

gineer allowing heavy plate to be insecure<

1y propped up in engine room. Indiana Mfg.

Co. v. Buskirk [Ind. App.] 68 N. E. 925.
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I

of inspection,“ the promulgation" and reasonableness of rules;" sufficiency and

In putting servant to work dressing a slab

of stone tilted up with chips and blocks.

Archambauit v. Archambault [Mass.] 68 N.

E. 199. In employing an apprentice at stone

dressing who had seven months' experience.

Ettore v. Swingle, 183 Mass. 194, 66 N. E.

705. In operating cable for unloading stone

from flat car. Southern Indiana R. Co. v.

Martin, 160 Ind. 280, 66 N. E. 886. To show

that accident was caused by defective car

riage of circular saw. Hansen v. Seattle

Lumber Co., 31 Wash. 604, 72 Fee. 457. To

show failure of section foreman to warn

workmen of approaching train. Atchison,

T. & S. F. R. Co. v. Hamlin [Kan.] 73 Pac.

58. Evidence held insuflicient as to slippery

condition of newly-polished floor. Diver v.

Singer Mfg. Co., 205 Pa. 170. Evidence held

to sustain a finding that machinery was not

defective. Luman v. Golden Ancient Channel

Min. Co., 140 Cal. 700, 74 Pac. 307. Evidence

held insufficient to show that a mine owner

did not furnish his servants a suitable place

to work in. Spring Valley Coal Co. v. Rob

izas, 207 Ill. 226, 69 N. E. 925.

73. Evidence sufficient: Walking over

trap door which worked automatically when

another way had been provided. Connors v.

Merchants‘ Mfg. Co. [Mass] 69 N. E. 218.

Walking on railway track with umbrella

held in trout of him. Chicago, I. & E. R.

Co. v. Cunningham [Ind. App.] 69 N. E. 304.

Walking across a railroad track without

looking for approaching trains. Evans v.

Wabash R. Co. [Mo.] 77 S. W. 515. Sig

nalling the engineer to back the front di

vision ot a parted train into the rapidly ap

proaching rear division. Texas 8: N. O. R.

Co. v. Stewart, 30 Tex. Civ. App. 408, 71 S.

W. 330. Working beneath an ascending

bucket of coal without knowing whether

it was going up all right or not. Skapura.

v. Nat. Sugar Refining Co., 83 App. Div. [N.

Y.] 21. Car coupler not getting from be

tween cars after coupling. McI-Iugh v. Man

hattan R. Co., 88 App. Div. [N. Y.] 554.

Carrying lantern in violation of. orders where

there were gas fumes causing explosion.

Dickescheid v. Bctz, 80 App. Div. [N. Y.]

8. Failure to watch out for moving cars in

switchyard. Sours v. Great Northern R. Co.,

88 Minn. 504, 93 N. W. 517. Getting into

wheat bin in elevator close to rapidly re

volving shaft. Braaflat v. Minneapolis & N.

Elevator Co. [Minn.] 96 N. W. 920. In not

giving proper notice to switchman before

going under a car standing on track. Fay

v. Chicago, E. & Q. R. Co. [Neb.] 96 N. W.

638. In allowing her hand to get caught in

a laundry roller. Kupkotski v. Spiegel

[Mich.] 97 N. W. 48. Running a handcar on

the track when train was approaching; not

getting it of! in time. Chicago, B. & Q. R.

Co. v. Healcy [Neb.] 97 N. W. 1024. In tor

cingapiece of timber that was pinching onto

an edger. Egnor v. Foster Lumber Co.. 115

\Vis. 530, 92 N. W. 242. In not exercising

due caution around a. buzz saw. Arkiand v.

Taber-Prang Art Co.. 184 Mass. 243. 68 N.

E, 219. Engineer not keeping control of

his train on down grade. Jones v. N. Y.,

N. H. & H. R. Co.. 184 Mass. 89, 68 N. E. 14.

Not using due care in working about a. slab

of stone weakly propped up. Archnmbault

v. Archambauit, 184 Mass. 274, 68 N. E. 199.

In riding on freight elevator not intended

to carry passengers. O'Donnell v. McVeagh.

205 Ill. 23. 68 N. E. 646. In using his hands

to uncouple cars equipped with automatic

couplers. Gilbert v. Chicago, R. I. & P. R.

Co., 123 Fed. 832. In touching timber on

moving carriage in sawmill. Rucks v. Min—

den Lumber Co., 109 La. 933. In walking

through a tunnel on railroad track knowing

a train was coming. Sanker v. Pa. R. Co.,

205 Pa. 609. Failure of section man to get

his hand car off the track. McHugh v.

Northern Pac. R. Co., 32 Wash. 30. 72 Fee.

450. \Vorking in furnace under plate which

was apparently likely to fall and of which

warning had been given. Williams v. Clark,

204 Pa. 416. Contributory negligence held

for the Jury where inexperienced miner was

injured by caving of rock which experienced

men then present did not think would fall.

Hone v. Mammoth Min. Co. [Utah] 75 Pac.

881. That another similarly situated with

plaintitt escaped injury without difficulty

is not conclusive as to contributory negli

gence. Phinney v. Ill. Cent. R. Co. [Iowa]

98 N. W. 358. Evidence held to support

finding that brakeman did not assume risk

from switch tracks being close together so

that man on ladder of car might strike

car on another track. Baltimore 8: 0. S. IV.

R. Co. v. Roberts [Ind.] 67 N. E. 530. Evi

dence held to support finding that brakeman

injured by car on another track while riding

on the ladder of a car was not negligent.

Baltimore & 0. S. W. R. Co. v. Roberts [Ind.]

67 N. E. 530. Evidence as to whether pinin

tii’t called the master‘s attention to defective

lights and remained under promise of re

pair and whether a prudent man would have

remained held for the jury. Held v. Amer

ican Window Glass Co. [Pa.] 56 Atl. 1077.

Evidence of contributory negligence held

for the jury. Tanner v. Harper [0010.] 75

Pac. 404. Evidence held sufficient to warrant

the direction of a verdict for defendant.

O‘Donnell v. MacVeagh, 205 Ill. 23, 68 N.

E. 646. Evidence held to show such con

tributory negligence as precluded a recovery.

Id.

Evidence insufficient: Galloway v. San

Antonio & G. R. Co. [Tex. Civ. App.] 78 S.

W. 32; Smith v. Kentucky Lumber Co. [Ky.]

78 S. W. 120; Baltimore & P. R. Co. v. Land

rigan, 20 App. D. C. 135. Mule driver not

seeing a point of. rock protruding downward

over a road in a mine. Hamilton v. Mon

dota Coal 8: Min. Co., 120 Iowa, 147, 94 N.

W. 282. Workman at roundhouse standing

directly in front of an engine. Stunning v.

Great Northern R. Co., 88 Minn. 480, 93 N.

W. 518. Passing close to a rip saw. Mer

ritt v. Victoria Lumber Co. [La.] 35 So.

497. Brakeman on running board of en

gine. Gulf & S. I. R. Co. v. Bussy [Missl

35 So. 166. I‘Vorkman on flat car scabbiing

stone leaping from moving train. Chi

cago, I. & L. R. Co. v. Martin, 31 Ind. App.

308, 65 N. E. 591. Running elevator where

machinery was in a dangerous condition un

der repair. Slack v. Harris, 200 Ill. 96, 65

N. E. 669. Working on slab 0! stone lying

on chips on a sloping surface of a quarry.

Mahoney v. Bay State Pink Granite Co.

[Mass] 68 N. E. 234. Leaning against dc

tective guard on dock staging. Garant v.

Cashman, 183 Mass. 13. 66 N. E. 599. Fall

ing to notice obstruction preventing his es
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safety of appliances and machinery ;" safety of places for work ;" warning and in

cape from a. track in a mine. Muren Coal

8: Ice Co. v. Howell. 204 111. 515. 68 N. E.

456. Riding on one of three handcars run

at high rate of speed in close proximity

under direction of foreman; one derailed.

International & G. N. R. Co. v. Plna. ['l‘ex.

Civ. App.] 77 S. W. 979. Making coupling

'by hand between cars where the automatic

coupler was out of order. Murphy v. Balti

more & O. S. W. R. Co., 24 Ky. L. R. 1500. 71

S. ‘V. 886. Car inspector riding on steps of

moving car knocked off by switch stand.

International & G. N. R. Co. v. Bearden

['l‘ex. Civ. App.] 71 S. \V. 558. Workman in

culvert failing to get out of way of de

scending timber. Board v. Chesapeake &

O. R. Co., 24 Ky. L. R. 1079. 70 S. W. 625.

Section man so engrossed in his work as

to fail to hear an approaching train. Texas

& P. R. Co. v. Carter [Tex Civ. App.] 73 S.

\V. 50. Failing to hear hand car coming.

Chicago. R. I. & P. R. Co. v. Long [Tex.

Civ. App.] 74 S. W. 59. Inexperienced work

man on board ship stepping in hole in dark

place. Morton v. Moran Bros. Co., 30 Wash.

362. 70 Pac. 968. Conductor of trolley car

struck by trolley post while on the running

board collecting fares. W'ithee v. Somerset

Traction Co. [Mo.] 56 Atl. 204. Brakemau

going between cars of moving train to ad

just airbrakes. Pliarr v. Atlanta & C. Air

Line R. Co., 132 N. C. 418. Vi’alking, as di

rected by the master. into an open elevator

shaft in the dark. “Yolf v. Devitt, 83 App.

Div. [N. Y.] 42. Getting in front of slowly

moving quarry car. Allison v. Long Clove

Trap Rock Co., 75 App. Div. [N. Y.] 267.

Riding on pilot of switch engine. thrown off

by brakes being suddenly applied. Texas

& P. R. Co. v. Putman, 120 Fed. 754. Car

repairer working under cars on track with

out observing location. Chicago Terminal

Transfer R. Co. v. Stone [C. C. A.] 118 Fed.

19. In riding on an engine over a defective

track. Hammer v. Pressed Steel Car Co.,

204 Pa. 594. In getting caught by unguarded

set screw in a. revolving shaft. Huff v.

American Fire Engine Co., 84 N. Y. Supp.

I151. Contradictory evidence held not to jus

tify a peremptory charge for defendant on

ground of contributory negligence in plain

tii'f. Chicago & A. R. Co. v. Raidy, 203 I11.

310. 67 N. E. 783. Facts held to show that

plaintiff was not negligent. Joyce v. Amer

ican Writing Paper Co. [Mass] 68 N. E.

213. Facts held insufficient to constitute

contributory negligence as a conclusion of

law. Galveston, H. & S. A. R. Co. v. But

chek [Tex. Civ. App.] 78 S. W. 740.

74. Bourbonnais v. West Boylston Mfg.

Co., 184 Mass. 250, 68 N. E. 232. Whether

defect could be discovered by reasonable in

spection is question for jury. Roche v. Den

\"er & R. G. R. Co. [Coio. App.] 73 Pac. 880.

Question of sufficiency of appliance not in

spected is for jury. Allison v. Long Clove

'l‘rap Rock Co., 75 App. Div. [N. Y.] 267.

Whether tests were sufficient. Galveston.

H. & S. A. R. Co. v. Collins. 31 Tex. Civ. App,

70, 71 S. W. 560. Welded handle with no in

dication of weakness. Murphy v. Marston

Coal Co., 183 Mass. 385, 67 N. E. 342. Loose

set screw. Ellis v. Thayer, 31 Ind. App. 295,

67 N. E. 325. Whether plaintiff was negli

gent in not testing valves before turning

on gas which exploded. Paden v. Van Blar

com. 100 Mo. App. 185, 74 S. W. 124. Where

several trains pass over the same road

daily and evidence showed that the bridge

had been burned a considerable time before

the accident it is a question for the jury

whether or not the railway company was

negligent in not inspecting the bridge with

in 15 hours preecding the accident. Tex.

giexican R. Co. v. Mendez [Tex. Civ. App.] 78

. W. 25.

75. Devoe v. N. Y. Cent. 8: H. R. R. Co..

174 N. Y. 1, 66 N. E. 568.

76. Tex. Cent. R. Co. v. Yarbro [Tex. Civ.

App.] 74 S. \V. 357.

77. Jones v. Kan. City. Ft. S. & M. R.

Co. [Mo.] 77 S. W. 890; Szymanski v. Blu~

menthal [Del.] 56 Atl. 674; Nashville, C. 8:

St. L. R. v. Cody. 137 Ala. 597; Bailey v.

Cascade Timber Co.. 32 Wash. 319. 73 P30.

385; Geldnrd v. Marshall, 43 Or. 438. 73 Pac.

330; Ready v. Pcavey Elevator Co., 89 Minn.

154. 94 N. W. 442; Pierce v. Brennan, 88

Minn. 50, 92 N. W. 507; Bookman v. Master

son, 83 App. Div. [N. Y.] 4; Devereux v.

Utica Steam Cotton Mills. 84 App. Div. [N.

Y.] 94; Parsons v. Hammond Packing Co..

96 Mo. App. 372. 70 S. \V. 519; Boucher v.

Robeson Mills, 182 Mass. 500, 65 N. E. 819.

Mo. Rev. St. 1899. c. 6433. Hair v. Heibel

[Mo. App.] 77 S. W. 1017. Whether Federal

rules as to draw bar requirements complied

with a question for the jury. St. Louis, I. M.

& S. R. Co. v. Neal [Ark.] 78 S. W. 220.

Question whether a pulley was defective and

whether defendant was negligent in using

it held for the jury. YVabash Screen Door

Co. v. Black [C. C. A.] 126 Fed. 721. Ques

tion whether cars in a mine had been negli

gently left in a. certain position held for

the jury. Spring Valley Coal Co. v. Rob

izasI 207 Ill. 226, 69 N. E. 925. Whether or

not a machine was dangerous within the

meaning of a statute providing that chil

dren shall not be permitted to operate dan

gerous machines held to be for the jury.

Gallenkamp v. Garvin Mach. Co., 91 App. Div.

[N. Y.] 141.

78. Highland Boy Gold Min. Co. v. Pouch

[C. C. A.] 124 Fed. 148; Hamilton v. Men—

dota C. & M. Co., 120 Iowa, 147, 94 N. TV.

282; Garant v. Cashman. 183 Mass. 13, 66

N. E. 599; Gila Valley. G. & N. R. Co. v.

Lyon [Ariz.] 71 Pac. 957; Kerrigan v. Mar

ket St. R. Co.. 138 Cal. 506, 71 Pac. G21:

Muhlens v. Obcrmeyer, 83 App. Div. [N. Y.]

88; Southern R. Co. v. Howell, 135 Ala. 639;

McDannald v. Wash. & C. R. R. Co.. 31 Wash.

585, 72 Pac. 481; Leaux v. N. Y.. 87 App. Div.

[N. Y.] 405: Dorsett v. Clement-Ross Mfg.

Co.. 131 N. C. 254, 42 S. E. 612; Rogers v.

Meyer-son Printing Co. [Mo. App.] 78 S. W.

79; Winters v. Naughton, 91 App. Div. [N.

Y.] 80. Sufliciency of scaffolds for jury.

Flannigan v. Ryan. 89 App. Div. [N. Y.] 624.

Negligence in failing to keep coal shutcs

far enough from track when not in use so

as to injure employes on passing trains.

Louisville & N. R. Co. v. Hall. 24 Ky. L. R.

2487. 74 S. W. 280. The question of a mas

ter's negligence is for the jury where evi

dence shows that any danger in the place of

employment was latent. Wood v. Victor

Mfg. Co., 66 S. C. 482.
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structing servant ;" methods of work ;“ compliance with statutory requirements 3!“

competency of fellow-servant.“2 The cause of the injury“ and whether negligence

of master was proximate cause are questions of fact,“ and so as to the question

whether the relation of master and servant existed between the parties.“ Fraud

in procuring a release is a. question for the jury.“

Whether the negligence was that of a fellow-servant," or a vice-principal is a

79. Preuschoilf v. Strob Brew. Co. [Mich.]

92 N. \V. 945; Rafferty v. Nawn. 182

Mass. 503, 65 N. E. 830; Mercantile Laundry

Co. v. Kearney. 97 Md. 15. Whether the dan

gers were such as to require warning. Le

Barre v. Grand Trunk Western R. Co. [Mich.]

94 N. W. 735. Negligence of employer as

to insuflicient warning of youthful and in

experienced employe question for jury. Cor

bett v. St. Vincent's Industrial School, 79

App. Div. [N. Y.] 334.

80. Ill. Steel Co. v. Sitar. 199 Ill. 116, 64

N. E. 984; Smith v. Atlanta & C. A. L. R. Co.,

132 N. C. 819; Gaudie v. Northern Lumber Co.

[Wash.] 74 Pae. 1009; Frank v. Evans City

Steam Laundry [Neb.] 96 N. W. 1053; Lou

isville & N. R. Co. v. Gordan. 24 Ky. L. R.

1819. 72 S. W. 311; Dover v. Miss. River &

B. '1‘. P... 100 Mo. App. 330, 73 S. W. 298;

Houston Biscuit Co. v. Dial, 135 Ala. 168;

Galveston, H. & S. A. R. Co. v. Karrer [Tex.

Civ. App.) 70 S. W. 328; Roche v. Denver

& R. G. R. Co. [Colo. App.] 73 Fee. 880;

111. Steel Co. v. De Lac, 201 Ill. 150, 66 N.

E. 245. Whether railroad company was

guilty oi.‘ negligence in not having brake

man and conductor so stationed as to de

tect break in train and prevent collision of

parts. Louisville & N. R. Co. v. Gilliam's

Adm'x. 24 Ky. L. R. 1536. 71 S. 1V. 863.

\Vhether foreman was negligent in telling

section hand to Jump on rapidly moving

hand car. Galveston. H, & S. A. R. Co. v.

Puente, 30 Tex. Civ. App. 246. 70 S. W. 362.

“'heth'er the act 01! a master in leaving un

guarded machinery in such condition that

touching a lever would set it in motion is

negligence. Goe v. Northern Pac. R. Co.. 30

Wash. 654. 71 Pac. 182. “'hether a. mine

boss was negligent in failing to signal an

elevator engineer when he saw dangerous

position oi.’ employe is a question for the

jury. Island Coal Co. v. Swaggerty, 159 Ind.

664, 65 N. E. 1026. Question of negligence

in not adopting regulations held to be for

the jury. Bain v. Northern Pac. R. Co. [Wis]

98 N. W. 241.

81. Whether a door is a principal door

within the mining act. Himrod Coal Co. v.

Stevens. 104 Ill. App. 639. “’hether a car

not equipped with automatic couplers was

engaged in interstate commerce. Kan. City,

M. & B. R. Co. v. Flippo [Ala] 35 So. 457.

Whether railroad had failed to comply with

federal requirements as to drawbars. St.

Louis. I. M. & S. R. Co. v. Neal [Ark.] 78

S. WV. 220; Houston 8: T. C. R. Co. v. Turner

[Tex. Civ. App] 78 S. TV. 712. ‘Vhether de

fendant violated a speed ordinance held for

the jury. Id.

82. Southern Pac.

C. A.1 118 Fed. 412.

83. \Vhether a brakeman was killed by

an overhanging waterspout was for the jury

where last seen alive he was signaling

the engineer and the waterspout was in his

course. Choctaw, O. & G. R. Co. v. McDade.

191 U. S. 64. Whether injuries received at

Co. v. Huntsman [C.

hands of employe were in the manner al

leged is a question for the jury. tVoifarth

v. Sternberg [N. J. Law] 56 Atl. 173. The

cause of the explosion of dynamite placed

in proximity to a furnace fire is a question

for the Jury. Angel v. Jellico Coal Min. Co.

[Ky.] 74 S. IV. 714. Evidence sufiicient to

make it question for Jury whether negli

gence of engineer caused brakeman's inju

ries_. Tex. 8; P. R. Co. v. Putman [C. C. A.]

120 Fed. 754. Question of cause of death is

[or the jury where there is even circumstan

tial evidence and suggestion of theories does

not reduce the matter to one of speculation

in such a. case. Wabash Screen Door Co. v.

Black [C. C. A.] 126 Fed. 721.

84. Baltimore & O. S. W. R. Co. v. Hen

derson, 31 Ind. App. 441, 68 N. E. 308; Ar

mour v. Golkowska. 202 111. 144, 66 N. E.

1037; Chicago H. & B. Co. v. Mueller, 203

Ill. 558, 68 N. E. 51: Bailey v. Cascade Tim

ber Co.I 32 Wash. 319, 73 Pac. 385; Birming

ham Traction Co. v. Reville, 136 Ala. 335;

Olney v. Boston 8: M. R. R., 71 N. H. 427;

Lassiter v. Raleigh & G. R. Co., 133 N. C.

244. Whether the negligence or a fellow

servant was the proximate cause and whether

the defendant's negligence was a contribu

tory cause is a question for the Jury. Gila

Valley. G. 8: N. R. Co. v. Lyon [Ariz.] 71 Pac.

957. Whether defect in swinging circle on

steam shovel was proximate cause of the

falling of the dipper. Bender v. Great North

ern R. Co.. 89 Minn. 163. 94 N. W'. 546.

Whether the proximate cause 01! the plain

tiff’s injury was the negligence of a train

crew in not properly setting the brakes of a

car held to be a. question for the Jury.

Louisville & N. R. Co. v. Ewing‘s Adm'x

[K.y.] 78 S. W. 460.

S5. Tubelowish v. Lathrop. 104 Ill. App.

92; Brewer v. Timreck, 66 Kan. 770. 71 Pac.

581; Laubach v. Cedar Rapids Supply Co.

[lowa] 98 N. W. 611.

80. Dorsett v. Clement-Ross Mfg. Co., 131

N. C. 254.

87. Metropolitan West Side El. R. Co. v.

Fortin. 203 I11. 454, 67 N, E. 977; Rich v.

Saginaw Bay Towing Co, [Mich.] 93 N. W.

632; Le Barre v. Grand Trunk “'estern R.

Co. [Mich.] 94 N. W. 735; Crabtree Coal Min.

Co. v. Sample's Adm'r. 24 Ky. L. R. 1703, 72

S. W. 24; Adler v. Metropolitan St. R. Co.,

84 N. Y. Supp. 877; Metcalf v. Nystedt. 102

Ill. App. 71; Murray v. Metropolitan St. R.

Co., 84 N. Y. Supp. 876; Mo. Malleable Iron

Co. v. Dillon, 206 Ill. 145, 69 N. E. 12; Sikes

v. Mo. Granite Co., 92 Mo. App. 12; Ky.

D. & W. Co. v. Schrelber, 24 Ky. L. R. 2236.

73 S. W. 769. Whether head brakeman was

negligent so as to charge master in procur

ing another to do his Work. Setterstrom v.

Brainerd & N. M. R. Co., 89 Minn. 262, 94

N. W. 882. Whether one acting as foreman

was fellow-servant is for jury. Allen B.

Wrisley Co. v. Burke, 203 Ill. 250. 67 N. E.

818. Question whether mule driver and car

loader in a mine were fellow-servants held
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question for the jury," unless the facts determining the rein

in which case the matter is for the court," and so with cc

and assumption of risk.01

for the Jury. Spring Valley Coal Co. v.

Robizas. 207 Ill. 226, 69 N. E. 925. “’hether

an assistant yardmaster giving orders for

movement of cars in the yard acts as a

follow-servant of the switching crew is for

the Jury. Chicago 8.: E. I. R. Co. v. Dris

coll, 207 Ill. 9. 69 N. E. 620. The sufficiency

of evidence to show authority of one employe

to direct another is. when it does not neces

sitate a conclusion of authority, for the

Jury. Tex. & P. Coal Co. v. Manning [Tex.

Civ. App.] 78 S. W. 545.

88- Tex. & P. R. Co. v. Carlin, 189 U. S.

354, 47 Law. Ed. 849; Comers v. Washburn

Crosby Co. [Minn.] 97 N. W. 733; Pieroe v.

Arnold Print Works, 182 Mass. 260, 65 N.

E. 368; Ala. G. S. R. Co. v. Ellis, 137 Ala.

560; Renlund v. Commodore Min. Co., 89 Minn.

41, 93 N. W. 1057; Chicago House Wreck

ing Co. v. Birney [C. C. A.] 117 Fed. 72.

Si). Shaw v. Bambrick-Batcs Const. Co.,

102 Mo. App. 666, 77 S. W. 96; Ill. Steel Co.

v. Coffey. 205 111. 206. 68 N. E. 751; Slack v.

Harris, 200 Ill. 96, 65 N. E. 669; Gayle v.

Mo. C. & F. Co., 177 Mo. 427, 76 S. W. 987'.

Otstot v. Ind., I. 8: I. R. Co., 103 Ill. App.

136; Chicago City R. Co. v. Leach, 104

Ill. App. 30.

00. Olney v. Boston 8: M. R. 11., 71 N.

H. 427; Levy v. Grove Mills Paper Co., 80

App. Div. [N. Y.] 384; Sinclair v. Waddill,

200 Ill. 17. 65 N. E. 437', McGarrity v. N.

Y., N. H. & H. R. Co. [R. L] 55 At]. 718:

Green v. Western American Co., 30 Wash.

87, 70 Pac. 310; Olsen v. Cook Inlet Coal

Fields Co., 121 Fed. 726; Mo., K. & T. R.

Co. v. Bodie [Tex. Civ. App.] 74 S. W. 100:

Same v. Jones [Tex. Civ. App.] 75 S. W.

53; Fox v. Jacob Dold Packing Co., 96 Mo.

App. 173. 70 S. \V. 164; Gulf, C. & S. F. R.

Co. v. Cornell, 29 Tex. Civ. App. 596, 69

S. W. 980; Tex. Cent. R. Co. v. Bender [Tex.

Civ. App.] 75 S. W. 561; Szymanski v.

Blumenthai [Del.] 56 Atl. 674; Republic I. 8:

S. Co. v. Jones [Ind. App.] 69 N. E. 191;

Galveston, H. & S. A. R. Co. v. \Valker

[Tex. Civ. App.] 76 S. W. 228; Otstot v.

Ind., I. 8; I. R. Co., 103 Ill. App. 136;

Hone v. Mammoth Min. Co. [Utah] 75 Pac.

381; Hester v. Jacob Dold Packing Co., 95

Mo. App, 16, 75 S. W. 695; Gaudie v. North

ern Lumber Co. [Wash.] 74 Pac. 1009; Steln

hauser v. Savannah, F. & IV. R. Co., 118

Ga. 195; Smith v. Atlanta & C. A. L. R. Co.,

132 N. C. 819; Ellis v. Thaycr, 183 Mass.

309, 67 N. E. 325; Corbett v. St. Vincent's

Industrial School, 79 App. Div. [N. Y.] 334;

Ehlen v. O'Donnell, 102 Ill. App. 141: Hille

brand v. Standard Biscuit Co., 139 Cal. 233,

73 Pac. 163; Houston Biscuit Co. v. Dial,

135 Ala. 168; Adams Exp. Co. v. Smith, 24

Ky. L. R. 1915, 72 S. W, 752; Galveston,

H. 6.: S. A. R. Co. v. Pendleton, 30 Tex. Civ.

App. 431. 70 S. W. 996; Eberly v. Chicago,

B. & Q. R. Co., 96 Mo. App. 361, 70 S. XV.

381; Galveston, H. & S. A. R. Co. v. Puente.

30 Tex. Civ. App. 246, 70 S. W. 362: Crab

tree Coal Min. Co. v. Sample's Adm’r. 24

Ky. L. R. 1703, 72 8. 1V. 24; Louisville &

N. R. Co. v. Gordan, 24 Ky. L. R. 1819, 72

S. W. 311; Black v. Mo. Pac. R. Co., 172

M0. 177, 72 S. TV. 559: McDannald v. Wash.

& C. R. R. Co., 31

Crandall v. Staffer.

Galveston, H. & S.

Tex. Civ. App. 544,

v. Mo., K, & T. R.

S. WV. 540; Boyle '

Utah, 420. 71 Pac

Packing Co., 119 I

Pierce v. Arnold

260, 65 N. E. 368: S

N. M. R. Co.. 89 It

lttner Brick Co. v.

951; Branz v. Oma

120 Iowa, 406. 94 N

& H. Elec. Light C

N. W. 966; Bouche

Mass. 500, 65 N. I

[Ind. App.] 65 N. E

Clintic-Marshall C1

Chicago T. T. R.

118 Fed. 19; Bourb

Mfg. Co., 184 Mass.

v. Cascade Timber

Pac. 385; Hone v. N

75 Pac. 381; Smith

R. Co., 132 N. C. i

warehouse injured

spur track. Bain

[Wis-1 98 N. W. 2

brakeman who fell

near switch while g

switch. Murray v.

H.] 54 Atl. 289. In

near exposed cog “

foreman. Cobb Ch

207 Ill. 452, 69 N. I

tributory negligenc

held to be for th

Garvin Mach. Co., 5

Whether a. brakema

sonable care should

see whether brake:

fore uncoupling he

the jury. Louisvilh

Adm'x [Ky.] 78 S

brakeman was exert

thrown from a car 1

tion for the jury.

H. & H. R. Co. [1

question whether a!

would have taken

circumstances held

Steel Car Co. v. H

E. 959. Question 01

in a. switchmnn i

lights held for the

Co. v. Raidy. 203

Though plaintiff we

negligence. the que

could have avoided

else of ordinary c.

jury. Smith v. Atl

132 N. C. 819.

01. Gilbert v. Ch

123 Fed. 832; Chic

Camper. 199 Ill. 569

Johnson [N. H.] 54

8: S. A. R. CO. V.

78 S. 11V. 740; Mur]

183 Mass. 385, 67 N.

ris. 118 Iowa. 554.

Boston 8: M. R. R.
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Where facts are uncontroverted, the question is no longer for the jury.”

(§ 3H) 6. Instructions.”

to the evidence“ and issues."

Hul v. Great Northern R. Co. [Minn.] 96

N. W. 789; Coleman v. Perry [Mont.] 72 Pac.

42; Slack v. Carter [N. H.] 56 At]. 316;

Ill. Cent. R. Co. v. Atwell, 198 Ill. 200. 64

N. E. 1095; Otstot v. Ind., I. & I. R. Co., 103

Ill. App. 136; Gaudle v. Northern Lumber

Co. [Wash.] 74 Pac. 1009; W'halen v. Utlca.

Hydraulic Cement Co.. 103 Ill. App. 149;

Lynch v. Brooklyn Heights R. Co., 89 App.

Div. [N. Y.] 217; Adolf! v. Columbia. P. &

B. Co., 100 Mo. App. 199, 73 S. W. 321; Ol

ney v. Boston 8: M. R. R.. 71 N. H. 427;

McDannald v. Wash. & C. R. R. Co.. 31 Wash.

585. 72 Pac. 481; Devereux v. Utica. Steam

Cotton Mills, 84 App. Div. [N. Y.] 34; Brede

son v. C. A. Smith Lumber Co. [Minn.] 97

N. W. 977; Spoonlck v. Backus-Brooks Co.,

89 Minn. 354. 94 N. W. 1079; New Omaha. T.

H. Elec. Light Co. v. Rombold [Neb.] 93 N.

W. 966; Slnberg v. Falk Co.. 98 Mo. App.

546, 72 S. W. 947; Ittner Brick Co. v. Killian

[Neb.] 93 N. W. 951; Ill. Steel Co. v. Ryska.

200 111. 280. 65 N. E. 734; Giles v. Jones, 204

Pa. 444; Young v. Del.. L. & W. R. Co., 68

N. J. Law, 603; Chicago H. dz B. Co. v.

Mueller. 203 Ill. 558. 68 N. E. 51; Wright v.

Stanley [C. C. A.] 119 Fed. 330; Ill. Cent. R.

Co. v. Sporleder. 199 Ill. 184, 65 N. E. 218;

Tex. & P. R. Co. v. Swearingen [C. C. A.]

122 Fed. 193; Armour v. Golkowska. 202 111.

144. 66 N. E. 1037; Chicago & E. I. R. Co.

v. Heerey, 203 111. 492. 68 N. E. 74. What

is a reasonable time to make promised re

pairs ls a question for the jury. Kinmundy

v. Anderson. 103 Ill. App. 457. Assumption

of risk by brakeman from “Jlgger stand" in

an unusual place. Murray v. Boston & M.

R. R. [N. H.] 54 Atl. 289. Rotten floor dis

coverable only by close inspection. Allen B.

Wrisley Co. v. Burke. 203 Ill. 250, 67 N. E.

818.

92. Chattanooga L. 8: P. Co. v. Hodge.

109 Tenn. 331, 70 S. W. 616; Wendall v. Chi

cago & A. R. Co., 100 Mo. App. 556. 75 S.

W. 689.

83. See main title Instructions.

9-4. Gulf, C. & S. F. R. Co. v. Hill. 29 Tex.

Civ. App. 12. 70 S. W. 103; Curtis v. McNair.

173 Mo. 270. 73 S. W. 167; Tex. & N. O. R.

Co. v. Lee [Tex. Civ. App.] 74 S. W. 345;

510., K. & '1‘. R. Co. V. Schilling [Tex. Civ.

App.] 75 S. W. 64; Tex. Pbrtland Cement

Co. v. Poe [Tex. Civ. App.] 74 S. W. 568:

Donk Bros. C. & C. CO. v. Stroi'l, 200 Ill.

483, 66 N. E. 29; Tex. & P. R. Co. v. Put

man [C. C. A.] 120 Fed. 754; St. Louis & S.

F. R. Co. v. Skaggs [Tex. Civ. App.] 74 S.

W. 783; Glasscock v. Swoi'tord Bros. Dry

Goods Co. [140. App.] 74 S. W. 1031);

Jones v. Kan. City. Ft. S. & M. R. Co.

[Mo.] 77 S. W. 890; Doherty v. Rice. 182

Mass. 182. 64 N. E. 967; Brady v. N. Y..

N. H. & H. R. Co.. 184 Mass. 225, 68 N.

E. 227; Sinclair v. Waddlll. 200 Ill. 17. 65

N. E. 437; Galveston. H. & S. A. R. Co. v.

Pendleton. 30 Tex. Civ. App. 431. 70 S. W.

996. There was no error in refusing to in

struct as to a rule against brakemen going

between cars in motion where the train was

at a standstill when the brakeman went be

tween the cars. Gulf. C. & S. F. R. Co. v.

Instructions must be applicable to and respond

They must be free from ambiguity,” and not mis—

Cooper [Tex. Civ. App.] 77 S. W. 263. An

instruction that a master must not expose

his servant to risks beyond those incident

to his employment is improper where there

is no evidence of such exposure. Parlett v.

Dunn [Va.] 46 S. E. 467. An instruction that

if plaintiff had been instructed to look out

for looped tell tales. etc., was improper where

there was no evidence of such instructions

or that he appreciated the danger from such

looping. McGarrity v. N. Y.. N. H. 8: H. R.

Co. [R. 1.] 55 Atl. 718. Refusal to charge

relative to contributory negligence held

proper. Mo., K. & T. R. Co. v. O'Connor

[Tex. Civ. App.] 78 S. W. 374.

05. Ft. “’orth & D. C. R. Co. v. Kelley

[Tex. Civ. ADD-J 76 S. W. 942; Gulf. C. &

S. F. R. Co. v. Cooper [Tex. Civ. App.] 77

S. W. 263; Highland Boy Gold Min. Co. v.

Pouch [C. C. A.] 124 Fed. 148; Olsen v. North

Pac. Lumber Co. [C. C. A.] 119 Fed. 77:

Ill. Steel Co. v. Wierzbicky, 206 111. 201. 68

N. E. 1101; Edd v. Union Pac. Coal Co.. 25

Utah. 293, 71 Pac. 215; International & G.

N. R. Co. v. Hoyt. 30 Tex. Civ. App. 518. 70

S. W. 1012; Reser v. American Cotton C0.

[Tex Civ. App.] 71 S. W. 782; United Laun

dry Co. v. Steele, 24 Ky. L. R. 1899. 72 S.

W. 305; Adolff v. Columbia P. & B. Co..

100 Mo. App. 199. 73 S. W. 321. Assumption

of risk need not he pleaded so as to author

ize an instruction thereon. Evans Laundry

Co. v. Crawford [Neb.] 93 N. W. 177. Rulc

violated by instructing as to unsafe place

for work where the only negligence alleged

was the employment of incompetent fellow

servants. Schwarzschild & S. Co. v. Weeks.

66 Kan. 800, 72 Fee. 274. Where there is any

real question as to the existence of the re

lation of master and servant it should be

submitted. Sacker v. Waddeil [Md.] 56 Atl.

399. The issue of the duty of a. railroad com~

pany to promulgate and enforce rules so as

to authorize an instruction thereon is raised

by a complaint alleging a. failure to warn

and an answer alleging promulgation of

rules sufllclent for the protection of the in

iured person. l\Io.. K. & T. R. Co. v. Jones

[Tex. Civ. App.] 75 S. W. 53. Allegation

of rules is sufficiently averred to base an in

struction thereon which states that defend

'1nt at the time of the accident had in force

1 rule requiring an engineer on stopping at

in unusual place to signal trainmen to pro

tect the rear of the train. Mo., K. & T.

R. Co. v. Bodie [Tex. Civ. App.] 74 S. W. 100.

Where the injured brakeman had several

vears' experience at the business and was

familiar with appliances causing the injury

lfld knew what his fellow employee were

about to do and the danger arising there—

from. an instruction on assumption of risks

limiting it to appreciated danger is without

the issues. Chicago. R. I. & T. R. Co. \'.

Oldridge [Tex. Civ. App.] 76 S. W. 581. There

is no error in refusing to submit to tho jury

the question of the speed at which a. car

was delivered where plaintiff's theory was

that the accident was causml by a defect in

the brake and the speed was in no way

material whether the brake was defective

or not. Hurt v. Louisville & N. R. Co. [KyJ
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leading."

the weight of evidence" or what facts would constitute negligence."

76 S. W. 502, An instruction is not erroneous

because basing plaintiff's right of recovery

on negligence causing a cave-in instead of

failure to furnish a safe place to work where

there was no such' allegation in the com

plaint. Logsdon v. W'estern Brick Co.. 26

Ky. L. R. 14], 74 S. W. 706. Where the vio

lation of a rule was not pleaded as a de

fense and was not specifically submitted to

the jury as a bar to a. recovery. the court

properly refused to instruct on its habitual

violation by employes and superior officers.

Horton v. Ft. “Yorth P. & P. Co. [Tex. Civ.

App.] 76 S. IV. 211. A charge in the lan

guage of a statute making a railroad com

pany liable for injuries to persons by the

running of.‘ cars. locomotives, and machin

ery is not applicable in an action for injuries

to a lineman by the full of a telegraph pole.

Seaboard Air Line R. v. Phillips, 117 Ga. 99.

Assumption of risk is rightly submitted

where the train causing the inspector‘s in

jury was being made up in the ordinary way

and that plaintiff was familiar with the

Work and its dangers. Rea v. St. Louis S.

\V. R. Co. [Tex Civ. App.] 73 S. W. 565.

An instruction omitting reference to contrib

utory negligence, safe appliances, and fore

man's authority, held erroneous in an ac

tion for injuries. Killelea. v. Cal. Horseshoe

Co.. 140 Cal. 602. 74 Pac. 157. In an action

by a miner against his employer. founded on

negligence at common law and tried on the

theory that it was predicated on a statute.

an instruction applying the statute is not

error. Spring Valley Coal Co. v. Robizas,

207 Ill. 226. 69 N. E. 925.

96. An instruction that defendant has

burden of proving injury by negligence of

a fellow-servant, the case being submitted

on plaintiff's evidence alone is not errone

ous, where the evidence to which the in

struction was applicable was explained.

Consol. Kan. City S. & R. Co. v. Osborne, 66

Kan. 393. 71 Pac. 838. Instruction in action

caused by overloading car not erroneous in

that the term “estimated capacity" might

have been understood by the Jury as equiv

alent to "marked capacity." Louisville, H.

& St. L. R. Co. v. Chandler's Adm'r. 24 Ky.

L. R. 2035, 72 S. W. 805. An instruction is

erroneous which is open to the construction

that plaintiff could not be guilty of con

tributory negligence unless defendant was

free from negligence. Wadsworth v. Bugg

[Ark.] 76 S. W’. 549. Example of confusion

from use of terms "assumption of risk,"

"negligence of co-employes" and “negligence

of the company." Cooper v. N. Y.. O. & W.

R. Co.. 84 App. Div. [N. Y.] 42. Instructions

were not harmful to plaintiff which were

susceptible of the construction that contribu

tory negligence included assumed risk and

would not bar a. recovery without it. Hor

ton v. Ft. Worth P. d: P. Co. [Tex. Civ.

App.] 76 S. W. 211.

97. Northern Ohio R. Co. v. Rigby [Ohio]

68 N. E. 1046; Wright v. Stanley [C. C. A.]

119 Fed. 330; Gould Steel Co. V. Richards,

30 Ind. App. 348, 66 N. E. 68; Shcbek v.

Nat. Cracker Co.. 120 Iowa. 414. 94 N. W.

930; Ill. Steel Co. v. Wierzbicky, 206 111.

201, 68 N. E. 1101; Reser v. American Cotton

Co. [Tex. Civ. App.] 71 S. W. 782. An

The court may not invade the province of the jury by instructing

The i

instruction that it was an employer‘s

to furnish a suitable and safe plac

work did not mislead by failing to re

only a "reasonably" suitable and safe

Grijaiva v. Southern Pac. Co., 137 Cal

70 Pac. 622. Where the evidence is

flicting as to whether the accident i:

mine happened from failure of defends

furnish timbers or from plaintiff’s f.

to use those furnished, it was misle

to instruct without qualification tha

fendant assumed the duty of furnish

reasonably safe place for work. Kan.

Coal Co. v. Chandler [Ark.] 77 S. W

It is not error to use the words “reaso

care" instead of “ordinary care" as to

tcr's duty of inspection. Louisville &

Co. v. Pointer's Adm’r. 24 Ky. L. R

69 S. W. 1108. An instruction allow

recovery if the employe was injured b

negligence of the engineer is too lnde

as allowing recovery for any negli

while the only ground shown was for :

iision. Louisville 8: N. R. Co. v. Sull

Adm'r [Ky.] 76 S. W. 526. An instri

is misleading that allows the jury or.

consider defendant‘s evidence on the

tion of contributory negligence. Gulf.

S. F. R. Co. v. Howard [Tex. Civ. .

75 S. W. 803. Not misleading as callin

a finding of how a door came open as

as whether it came open by negligen

contributory negligence or the act 01

low-servant. Saucier v. N. H. Spi

Mills [N. H.] 56 Ati. 546.

98. Charge that failure to look and

for cars thrown by a. “flying switch“

weight of evidence. Galveston, H. & S.

Co. v. Puente. 30 Tex. Civ. App. 246. 70

362. An instruction that if it was the (11

the engineer under the rules of the

pany to give a signal to protect the

of the train on stopping train at an un

place and he failed to do so and was i

of negligence which was the proximate

of the collision to find for plaintiff we

on the weight of the evidence. Mo.. K.

R. Co. v. Bodie [Tex. Civ. App.] 74 S. Vi

An instruction that the jury may not

sider precautions after the accident t

termlne question of negligence is 1

charge on the facts. Gallman v. Union I

wood Mfg. Co.I 65 S. C. 192. That min

tries should be- uniform in height and

invades jury question whether entry

safe. Hamilton v. Mendota C. & M. C:

Iowa, 147, 94 N. W. 282.

90. Instruction not open to objectior

it charged inferentially what facts *

constitute negligence. Galveston, H.

A. R. Co. v. Mortson, 31 Tex. Civ. Apr.

71 S. W. 770; Robert Portner Brew. 1

Cooper. 116 Ga. 171. It is n01: error i

struct the jury that if they find certain

to be true they shall hold defendant

though they are not instructed that

must find him guilty of negligence. C

go Screw Co. v. Weiss, 203 Ill. 536. 68

54. An instruction, enumerating Ci

facts which it proved would author

finding for plaintiff but omitting all 1

ence to plaintiff’s knowledge or mea

knowing the condition of things is er



2 Our. Law. 86)MASTER AND SERVANT § 3H6.

should be stated.1

about which there is no conflict should not be submitted.3

The existence of disputed facts may not be assumed.2 Facts

Where defective, the

instruction may be cured by other instructions‘ unless the defect is in the announce

ment of a. wrong principle.5 An instruction against recovery for negligence of fel

low-servants should charge who were such fellow-servants.“

fective which ignores the element of contributory negligence.7

An instruction is de

Instr'uctions as to

assumed risk should include danger reasonably to be anticipated,8 and position and

duties at the time of the accident.’

instructions are collected in note.10

ous. Ind. Natural G. & 0. Co. v. Vauble, 31

Ind. App. 370, 68 N. E. 195.

1. An instruction requiring plaintiff to

prove all the material allegations in his

petition is objectionable as leaving it to the

jury to determine what allegations were

material. Williams v. Iowa Cent. R. Co.

[Iowa] 96 N. W. 774.

2. Galveston, H. & S. A. R. Co. v. Karrer

[Tex. Civ. App.] 70 S. W. 328; Marcus v.

Loans, 133 N. C. 54. Charge that mine driver

might have avoided injury by keeping as

low as mule‘s back held bad as assuming

facts. Hamilton v. Mendota C. & M. Co., 120

Iowa, 147, 94 N. W. 282.

8. Where competency of n foreman is ad

mitted by plaintiff it should not be submit

ted to the jury. Dufly v. Platt, 205 Pa. 296.

The court need not charge as to duty of

ordinary care of employer where uncontra

dicted evidence shows that such care was

not exercised. Choctaw, O. & G. R. Co. v.

Holloway, 191 U. S. 334. Failure to charge

as to master's knowledge of defect is not

important where evidence shows that ap

pliance was defective and had been con

demned by the master. Goldthorpe v.

Clark-Nickerson Lumber Co., 31 Wash. 467,

71 Pac. 1091.

4. Donk Bros. C. 8: C. Co. v. Stroi'f. 200

Ill. 483, 66 N. E. 29; Seaboard A. L. R. v.

Phillips. 117 Ga. 98. Instruction that defend

ant had burden of proof of contributory

negligence is cured by other instruction

that the fact was to be determined from all

the testimony by whomsoever introduced.

General Elec. Co. v. Murray [Tex. Civ. App.]

74 S. W. 50. Instruction in an action by an

engineer for injuries caused by collision

with cars escaped from a siding is not er

roneous which allows a recovery by plaintiff

for negligent omission to “fasten and se

cure" the cars, particularly in connection

with other instructions as to reasonable care.

Jones v. Kan. City, Ft. 8. & M. R. Co. [Mo.]

77 8. W. 890. It is not necessary that the

defenses of assumption of risks and con

tributory negligence sh'ould be included in

the instruction covering liability for negli

gence where the matter is fully covered by

later instructions. Chicago, R. I. & T. R.

Co. v. Oldridge [Tex. Civ. App.] 76 S. W.

581. Where a part of a charge is erroneous

if standing alone but is immediately followed

by language which informs the jury dis

tinctly that they must find defendant guilty

of negligence it was held to obviate the

objection to the charge. Mo.. K. & T. R.

Co. v. O'Connor [Tex. Civ. App.] 78 S. W.

374. An instruction ignoring plaintiif‘s

knowledge of defects in scaffolding can be

cured only by withdrawing it from the jury.

Ind. Natural G. 8: 0. Co. v. Vauble, 31 Ind.

App. 370. 68 N. E. 195.

Cases passing upon sufficiency of particular

5. Instruction in action for death of en

gineer in landslide erroneous and not cured

by correct statement of rules in other por—

tions of charge. Scott v. Astoria R. Co., 43

Or. 26, 72 Pac. 594.

8. Le Barre v. Grand Trunk R. Co. [Mlch.l

94 N. W. 735.

7. Williams v. Iowa Cent. R. Co. [Iowa]

96 N. W. 774. There is not a belittling ot

the defense of contributory negligence by

a remark of the judge in submitting the is~

sue that he had some doubt of its propriety

under the facts. Isherwood v. Jenkins Lum

ber Co., 87 Minn. 388, 92 N. W. 230.

8, 9- McGarrity v. N. Y., N. H. 8: H. R.

Co. [R. 1.] 55 Atl. 718.

10. Negligence: Measure of defendant's

care. Ill. Steel Co. v. Wierzblcky, 206 111.

201, 68 N. E. 1101. Collapse of derrick. Clear

Creek Stone Co. v. Dearmin, 160 Ind. 162, 66

N. E. 609; Consol. Coal Co. v. Morgan, 160

Ind. 241, 66 N. E. 696. Explosion. Chicago

8.: E. I. R. Co. v. Rains, 203 II]. 417, 67 N. E.

840; Chambers v. Chester, 172 Mo. 461.

72 S. W. 904. Injury to brakeman in making

a coupling. Elmore v. Seaboard Air Line R.

Co., 132 N. C. 865. Injury to conduit em

ploye. Pierce v. Arnold Print Works, 182

Mass. 260, 65 N. E. 368. Care of master as

to appliances. Parsons v. Hammond Pack

ing Co., 96 Mo. App. 372, 70 S. W. 519. No

tice of danger from burned trestle. St. Lou

is. I. M. & S. R. Co. v. Mize [Ark.] 71 S. W.

660. Injuries by overturning tram car.

American Tin Plate Co. v. VVllliams, 30 Ind.

App. 46, 65 N. E. 304. Insufficiency of in

struction as omitting element of duty of

master's inspection of mine. Thayer v.

Smoky Hollow Coal Co. [Iowa] 96 N. W.

718. It is not an objection to an instruction

as to care to be observed that it is described

as that which a person of ordinary prudence

and caution is “accustomed” to exercise un

der like circumstances. St. Louis S. W. R.

Co. v. Smith. 30 Tex. Civ. App. 257, 70 S.

W. 789. An instruction as to reasonable care

in confining cars on a side track and allow—

ing the jury to consider customary methods

in use for that purpose is not erroneous for

omitting reference to assumed risk, the jury

being instructed that if they had been

driven from the side track by a storm of

unusual violence there could be no recov

ery. Jones v. Kansas City, Ft. S. & M. R.

Co. [Mo.] 77 S. W. 890. It is not error to

refer to a break in the rim of a pulley as

a. defect where there is an admission of

break in the answer and the court expressly

charged that there could be no recovery un

less this break or defect caused the injuries

complained of. Eagle & P. Mills v. Herron

[GEL] 46 S. E. 405. An instruction that the

jury might consider evidence of a similar

accident which had occurred since any re
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(§ 3H) 7. Verdicts and findings—The general verdict is controverted by

special finding only when the two cannot be reconciled by any evidence admis:

under the issues.11

dict."

pairs had been' made was held not erroneous.

Dyas v. Southern Pac. Co., 140 Cal. 296, 73

Pac. 972. An instruction relieving an en

gineer from negligence causing a. collision

between trains of different companies is

harmless in an action by such engineer's

fireman for injuries there sustained. South

ern Ind. R. Co. v. Davis [Ind. App.] 68 N.

E. 191. In an action for the death of a

servant, an instruction that the duty of in

spection must be continuously fulfilled, and

in ascertaining whether it was the character

of the business should be considered and

anything short would not be ordinary care.

was proper. Dyas v. Southern Pac. Co., 140

Cal. 296, 73 Pac. 972. In an action for per

sonal injuries where the sole question was

whether the plaintiff had been provided a

suitable place to work in, an instruction

that plaintiff assumed the ordinary risks

of employment and that if attended with

danger it was necessary to use ordinary care

to avoid injury was held inapplicable. Pfis

terer v. Peter [Ky.] 78 S. W. 460. An in

struction that a master is presumed to know

whatever might endanger the person of his

employe in the course of his employment is

erroneous. Roche v. Llewellyn Ironworks.

140 Cal. 563, 74 Pac. 147. An instruction

relative to working appliances of a railway

company held proper. Boyd v. Seaboard Air

Line R. Co. [5. C.] 45 S. E. 186. An instruc

tion stating what facts would constitute

negligence in an action for personal injuries

is properly refused. Bodie v. Charleston &

W. C. R. Co., 66 S. C. 302. Modification of an

instruction relative to the negligence of the

master held proper. Id. An instruction

that it was the duty of an employer to adopt

appliances suitable to the work and to ex

ercise due care to ascertain whether the

appliances were suitable and safe is proper.

Id. Instruction that master need not have

known or authorized acts of section men held

erroneous where there was evidence that

acts were done of! the right of way and

hence outside scope of employment. Axtell

v. Northern Pac. R. Co. [Idaho] 74 Pac. 1075.

An instruction to consider the liability of

all wooden structures to get out of repair

_held not erroneous. Dyas v. Southern Pac.

Co.. 140 Cal. 296, 73 Pac. 972. Instruction

that master must use "all reasonable pre

cautions" requires only ordinary care. Wris

ley v. Burke, 203 Ill. 250, 67 N. E. 818. In

struction that plaintiff need prove only one

item of negligence proper. Chicago & E.

I. R. Co. v. Rains, 203 Ill. 417, 67 N. E. 840.

Contributory negligence: Youth and in

experience being inherent and not the re

sult of carelessness or negligence, it is not

error to state in an instruction in an action

for personal injuries that if plaintiff “be

cause of his youth and inexperience, failed

to appreciate the danger," without adding or

by the use of reasonable care on his part

could or would have known it. Ittner Brick

Co. v. Killian [Neb.] 93 N. W. 951. The

question of contributory negligence in at

tempting to remove a. coupling pin between

two freight cars with the switchman‘s back

Courts will seek to reconcile findings with the general

to the engine is fairly presented by an

struction that if he could have seen in

ments of an engine on the same traci

time to have avoided injury he was g\

of contributory negligence in turning

back to the engine. Black v. Mo. Pac

Co., 172 M0. 177, 72 S. W. 559. A charge

contributory negligence is a bar to a

covery even though it was not the pi

mate cause of the injury is erroneous i1

action for the death of a. servant. Hou

& T. C. R. Co. v. Turner [Tex. Civ. A

78 S. W. 712. An instruction that if

jury should find that a child was of

character and intelligence that it knew

the danger itself and that the negllg

of the master did not contribute to the

jury they should find for the defendar

erroneous. Fries v. American Lead Pt

Co., 141 Cal. 610, 75 Pac. 164. An instruc

that plaintiff in obeying the order of def

ant's foreman had a right to rely on the

ter to see that the place was reason

safe is not misleading where other inst

tions stated the law as to contributory l

ligence and assumption of risk. Cobb Ch

age Co. v. Knudson, 207 111. 452, 69 N

Assumption of risk: Scott v. Seab

Air Line R. C0. [5. C.] 45 S. E. 129. Assu

tion of risk. Illinois Steel Co. v. Wi

bicky, 206 Ill. 201, 68 N. E. 1101. An inst

tion that if the injured person knew of

defect, and the danger if any was obv

and open to inspection, was not erronl

as requiring the employe to inspect to

cover the defect. Horton v. Ft. W

Packing & Provision Co. [Tex. Civ. App.

S. W. 211. Instruction that if dece

brakeman knew that tell tales are ap

become looped he assumed the risk of

jury therefrom properly refused for o

sion to require that deceased had :

knowledge. McGarrity v. New York, N

& H. R. Co. [R. 1.] 55 Atl. 718. Instruc

as to assumption of risk ignoring evid

of specific order to do the work in a cer

manner properly refused. Cobb Choct

Co. v. Knudson, 207 Ill. 452. 69 N. E.

Release: Release from liability; Mom

Stone Co. v. Turrell, 205 Ill. 515, 68 N

1078.

11. Clear Creek Stone Co. v. Dearmin.

Ind. 162, 66 N. E. 609. Answers not in

sistent with verdict. Jarvis v. Hitch l

App.] 65 N. E. 608. Verdict held not in

sistent with findings. Roe v. Winston

Minn. 160. 94 N. IV. 433. Findings he]

conflict with general verdict. \Vooley

Co. v. Bracken, 30 Ind. App. 624, 66 N

775. A finding that plaintiff could i

avoided injury by due care is inconsis

with general verdict in favor of plail

Republic Iron & Steel Co. v. Jones I

App.] 69 N. E. 191. Sufiiciency of find

in action for injuries caused by explosio

natural gas. Consumers' Paper Co. v. E

160 Ind. 424, 66 N. E. 994.

12. Ready v. Peavey Elevator Co.,

Minn. 164, 94 N. W. 442; Texas Cent. R.

v. Bender [Tex. Civ. App.] 75 S. W.
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MASTER AND SERVANT § 4.

§ 4. Liability for irijuries to third persona—The rule of liability of a master

for the act of his servant is not based on the idea of the master’s negligence but

is a. rule of public policy holding one liable for the acts of his agent.“ It is es

sential to liability that the relation of master and servant exist between the one

sought to be held liable and the person causing the injury,“ and excludes liability

for acts of independent contractors.“ The master will not be liable for a wrongful

act of one employed by him for a tort committed as the servant of another,16 nor

for the acts of a substitute engaged by a servant without any authority to delegate

his master’s power in respect of the particular work in charge of the servant."

This liability extends to negligence of incompetent servants retained with knowl

edge of incompetency18 or habits unfitting them for the performance of duties."

The master is liable for all acts within

Vv‘right v. Chicago, I. & L. R. Co., 160

Ind. 583, 66 N. E. 454. A general verdict un

der a complaint that the machine was in

sufiicient and permitted to become out of

repair is not impeached by findings that

the machines had not become out of repair

but were originally insufiicient. American

Tin Plate Co. v. Williams. 30 Ind. App. 46,

65 N. E. 304. A finding that servant could

have avoided the injury by working in an

other way is not inconsistent with a find

ing that he was free from contributory neg

ligence. Gaudie v. Northern Lumber Co.

[“’ash.l 74 Pac. 1009. A verdict for plain

tit‘t with a finding that the work could be

done another way does not assume that

the other way would have been less danger

ous. Gould Steel Co. v. Richards, 30 Ind.

App. 348. 66 N. E. 68.

18. Helms v. Northern Pac. R. Co., 120

Fed. 389; Appel v. Eaton, 97 Mo. App. 428.

71 S. W. 741.

14. Moore v. Stainton. 80 App. Div. [N.

Y.] 295; Thurn v. Williams, 84 N. Y. Supp.

296: Axtell v. Northern Pac. R. Co. [Idaho]

74 Pac. 1075. The grantor in a deed of trust

is the principal of an elevator operator hired

by trustee. who was in possession under a

written instrument constituting him the

grantor‘s agent. Luckel v. Century Bldg.

Co., 177 M0. 608. 76 S. W. 1035. The relation

between the owner of a licensed cab and a

driver is that of master and servant so far

as relates to passengers. Cargill v. Duffy.

123 Fed. 721. The assignees ot a lease as

trustees for the lessee and not the lessor

are liable for negligence of a janitor em

ployed by them. Falardeau v. Boston Art

Students' Ass‘n. 182 Mass. 405. 65 N. E. 797.

Greater New York charter giving police of

ficers power to direct the movement of ve

hicles does not authorize a police officer

to direct a motorman to use his car to push

a coal truck blockading traffic so as to ren

der the company liable for the motorman’s

negligence. Connelly v. Metropolitan St. R.

Co.. 84 N. Y. Supp. 305. A husband is not

liable for the negligent driving of a wife.

she not being engaged in driving as his

servant. Radke v. Schlundt, 30 Ind. App.

213. 65 N. E. 770.

15. Boss v. JarmuIQWsky. 81 App. Div.

[N. Y.) 577; Salliotte v. King Bi'dge Co., 122

Fed. 378; Ann v. Herter. 79 App. Div. [N. Y.]

6; Cratt v. Albemarle Timber Co., 132 N. C.

151; Richmond v. Sitterding [Va.] 43 S. E.

588. Employment of independent contractor

'to make excavation does not relieve owner

the scope of the servant’s employment20

from duty of giving timely notice of the na—

ture and extent of the excavation. Davis v.

Summerfield. 133 N. C. 325. See topic In

dependent Contractors.

16. A corporation is not liable for a homi—

cide by a public officer appointed by the

company to protect its property from tres

passers the killing being down while in

pursuance of duty as a public officer. Sharp

v. Erie R. Co.. 90 App. Div. [N. Y.] 502.

Not liable for acts of one procured by serv

ant to do servant's work (brakeman). Set

terstrom v. Brainerd & N. M. R. Co.. 89

Minn. 262. 94 N. W. 882.

17. Appel v. Eaton & Prince Co., 97 Mo.

App. 428. 71 S. W. 741.

18. The master is liable to third persons

where the negligence was that of an in

competent servant of whose incompetency

he had knowledge. McGahie v. McClennen,

86 App. Div. [N. Y.] 263.

10. The employer is liable Where the

servant in charge of patients has the repu

tation of an habitual drunkard. Missouri.

K. & T. R. Co. v. Freeman [Tex. Civ. App.]

73 S. W. 542. The Texas employers' lia

bility act is broad enough to cover negli

gence of employes in charge of a hospital

camp maintained by the road. Id.

20. Floor walker causing arrest of cus

tomer on false charge of shoplifting. Cobb v.

Simon [Wis] 97 N. W. 276. Trap door care

lessly left open. Pomerene v. White [Neb.]

97 N. W. 232; Sandles v. Levenson. 78 App.

Div. [N. Y.] 306. A locomotive engineer

moving his locomotive over a torpedo in

proximity to third persons with knowledge

commits a. tort for which the master is lia

ble. Enting v. Chicago & N. W. R. Co.. 116

Wis. 13, 92 N. W. 358. A master is liable

for the act of his servant in putting water

on a sidewalk which formed into ice though

not specifically directed to use the water, it

being the servant's duty to sweep the side

walk. Kavanagh v. Vollmer. 84 N. Y. Supp.

475. The proprietor of a. hotel is liable for

the negligence of a bell boy in letting water

overflow a bathtub injuring goods in a store

beneath as the service was in the line of

the boy's employment. Steele v. May. 135

Ala. 483. Arresting a. man for rape held not

within the scope of a railway conductor's

employment. Patterson v. Maysville & B. S.

R. Co. [Ky.] 78 S. W. 870. An arrest for

arson, three months after the burning. at

the instance of a superintendent. held not

the act of the master. Mnrkley v. Snow

[Pa.] 58 Atl. 999. The proprietor of a hotel
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though without his knowledge or contrary to his wishes2x and in excess of autl

ity,22 as for libelous letters written to one indebted to the master,28 and acts a'

from master’s premises, the directions not limiting servant to duties on the pr

ises.“ The liability of the master extends to acts warranted by the authority (

ferred on the servan ."

the act and not its method."

The test of the scope of the employment is the purposi

The master is not liable for the acts of the serv

without the line of his duty" or where there has been an entire departure f1

strict course of duties by the servant.28 Where the act is within the scope of

employment, the master is liable though the act is wanton and willful ;" other\

where the willful or malicious act is without the scope of the employment.3° '

tort may be ratified by retention of the servant with knowledge.”1 It is not no

sary to ratification to show that information of tort came from injured perso

Ratification is essential to recovery of punitive damages.33

A landowner is not liable to a mere licensee injured on the premises by fall

into a tank left open by a servant.“

is liable for a. trespass committed by his

servant upon a. guest whether the servant

was engaged in the discharge of his duties

at the time or not. Clancy v. Barker [Neb.]

98 N. W. 440. A master is liable for acts of

his servant done in the scope of his author

ity though the wrong be occasioned by neg—

ligence or by a wanton and reckless purpose

to accomplish the master's purpose in an

unlawful manner. Southern R. Co. v. James.

118 Ga. 340. Evidence held sufficient to

Warrant a. finding that the wrong done by

the servant was done within the range of

his employment. Id.

21. Weber v. Lockman [Neb.] 92 N. W.

591, so L. R. A. 313; “'ickham v. Wolcott

[Neb.] 95 N. W. 366.

22. A railroad company is liable for as

snult of conductor on trespassers. Hamilton

v. Chicago, M. & St. P. R. Co. [Iowa] 93 N.

W. 594. A railroad company is liable for

assault committed by depot hands in pro

tecting property though they may have ex

ceeded their authority. Houston & T. Cent.

R. Co. v. Bell [Tex. Civ. App.] 73 S. W. 56.

23. Trapp v. Du Bois, 76 App. Div. [N.

Y.] 314.

24. A special officer may make arrests

away from employer's premises, so as to

make him liable for false imprisonment

where the directions to make arresls for

certain causes do not limit the oflicer to the

premises. Kastner v. Long Island R. Co., 76

App. Div. [N. Y.] 323. 12 Ann. Gas. 77.

25. Loomis v. Holiister. 75 Conn. 718. A

street car conductor required to call police

man to make arrest for disturbance is an

thorized to cause the arrest and prefer the

charge so as to make the company liable for

malicious prosecution. Ruth v. St. Louis

Transit Co.. 98 Mo. App. 1, 71 S. TV. 1055.

Leaving trap door open while repairing

dwelling. Pomerene v. White [Neb.] 97 N.

W, 232. A corporation is liable to third per

son for injuries caused by an explosion of

boilers defectively repaired under the su

pervision of their engineer. James McNeil

8: Bro. Co. v. Crucible Steel Co. [Pa.] 56 Atl.

1067.

26- Cobb v. Simon [Wis.] 97 N. W. 276.

27. \Vaters v. Anthony. 20 App. D. C.

124. A master is not liable for the negli

gent act of a servant if at the time he is

not then engaged in the duties of his em

ployment, although the act be one whicl

done by such servant while on duty

at a. time when actually engaged in his :1

ter's service would clearly be within

scope of his duties. Lima R. Co. v. Lit

67 Ohio St. 91, 65 N. E. 861. A railroad cv

pany is not liable for injuries caused b

fireman purposely throwing a piece of (

from the tender at one standing beside

track. it not being thrown with the idea

protecting property or furthering empi

er's interests. Louisville & N. R. Co.

Routt [Ky.] 76 S. W. 513. Not liable to

willful shooting by employe to watch pr

erty. Holler v. P. Sanford Ross, 68 N

Law, 324, 59 L. R, A. 943.

28. Loomis v. Hoilister, 75 Conn. 718.

employer is not liable for an assault in

by a. servant employed to collect his

merits due on goods or remove same vi

the consent of the party. McGrath v.

chaels, 80 App. Div. [N. Y.] 458.

29. Franklin Life Ins. Co. v. People.

Ill. App. 554; Aiken v. Holyoke St. R. <

184 Mass. 269, 68 N. E. 238; City Delivery

v. Henry [Ala.] 34 So. 389. Where a. ma:

instructs a. servant to do a. lawful act 1

the servant while engaged in the masti

business and intending to do the act

thorized is reckless in the performance

the act and inflicts injury on another,

master is liable. Southern R. Co. v. Jan

118 Ga. 340. A railroad company is lie

for the malicious act of an employe in pu

ing a boy off a freight car if the act 1

within the scope of his authority thor

not in the “interest and business" of

company. Williams‘ Adm‘r v. Southern

Co., 24 Ky. L. R. 2214, 73 S. W. 779. A r:

road company is liable for the tort of

servant in placing a torpedo on the tr:

for his amusement. Euting v. Chicago

N. W. R. Co., 116 Wis. 13, 92 N. 1V. 358,

L. R. A. 158.

30. Brennan v. Merchant.

Arrest in order to extort money.

Simon [Vt'is] 97 N. W. 276.

31, 32. Cobb v. Simon [Wis.] 97 N.

276.

33. Rueping v. Chicago & N. W. R. i

116 \Vis, 625, 93 N. W. 843; Knstncr V. [.1

island R. Co., 76 App. Div. [N. Y.] 323,

Ann. Gas. 77.

34. Dixon v. Swift [Me] 56 Atl. 761.

205 Pa. ‘.

Cobb
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One employing another to do an act unlawful in itself will be liable for an

injury caused by the act.“

The liability of master and servant is joint and several.36 A servant is not

liable to third persons for nonperformance of duties incident to his employment

but only for acts of .positive wrong and negligence."

Actions and defenses—The fact of loss of temper as causing unjustifiable vio

lence is not a defense."

The complaint may allege that the master did the negligent acts and aver gen

erally that they were negligently and carelessly done.“

On the question whether master or a corporation of which he was a stock

holder was defendant, the fact of failure of the corporation to file annual reports

may not be considered.‘0 See footnote for cases on sufiiciency of evidence.“

Questions of law and fact.——It is a question of fact for the jury whether the

act causing an injury to a. third person was occasioned by an act of a servant ;""

whether retention amounts to ratification ;“ whether the act was within the scope

of the employment ;“ whether defendant or a corporation of which he was a stock—

holder was liable for servant’s negligence ;“ whether deviation was in line of serv

ice ;‘° whether act was negligent or in the performance of a duty.“ The question

of liability for an unjustifiable assault by a clerk in defendant’s store is for the

court, the only question for the jury being as to amount of damages.“

§ 5. Interference with relation by third persona—It is an actionable wrong to

induce one to break his contract of employment.“ Under the laws of Louisiana

it is a. condition precedent to civil liability for enticement that there should have

been a criminal prosecution and conviction.“ Under the Alabama laws punishing

enticement of servants before the expiration of term of service there may be no

conviction of one employing a cropper before his crops are gathered under an in

formation charging enticement from service of prosecutor where the agreement

between prosecutor and cropper was that service should begin after cropper- had

gathered his crop.“1 The Arkansas statute against enticement of laborers under

contract does not allow recovery of damages against the landlord of a tenant

guilty of enticement." The offense of hiring one already under contract of employ

85. Wilbur v. White [111%.] 56 Atl. 657- 44. Brennan v. Merchant & Co., 205 Pa.

30. Gardner v. Southern R. Co.. 65 S. C.

341; Schumpert v. Southern R. Co., 65 S. C.

232. An action will lie against a corpora

tion and a servant for the willful tort of

the servant though not directed or ratified

by the master. Riser v. Southern R. Co. [8.

C.] 46 S. E. 47.

87. Kelly v. Chicago & A. R. Co., 122 Fed.

286; Bryce v. Southern R. Co., 125 Fed. 958.

88. Texas & N. O. R. Co. v. Taylor [Tex.

Civ. App.] 78 S. W. 1081.

89. Gayle v. Mo. Car & Foundry Co., 177

Mo. 427, 76 S. W. 987.

40. Werner v. Hearst [N. Y.] 69 N. E.

221.

41. Sufiiciency of evidence that depot po

liceman was acting in his capacity as an

officer and not as a. party to a. private brawl.

Texas & N. O. R. Co. v. Taylor [Tex. Civ.

App.] 73 S. W. 1081. Sufficiency of evidence

of fact of employment of son as servant of

father. Davis v. Dregne [Wis.] 97 N. W.

512.

42. Lima R. Co. v. Little, 67 Ohio, 91. 65

N. E. 881.

48. Cobb v. Simon [Wis.] 97 N. W. 276.

Curr. Law, Vol, 2—55.

258.

46. Werner v. Hearst, 78 App. Div. [Nv

Y.] 375.

46. The court may not. as a matter of

law. say that a deviation by a. driver to get

oil for a fellow-servant was not in the line

of his service. Lovejoy v. Campbell [3. D.)

92 N. W. 24.

47- Whether torpedo placed on track for

notice to engineers is a question tor the

jury where there was some evidence that

it was placed thereon by a fireman for his

own amusement. Euting' v. Chicago & N.

W. R. Co., 116 Wis. 13, 92 N. W. 358.

48. Collins 1!. Butler, 83 App. Div. [N. Y.]

12.

40. Brown Hardware Co. v. Ind. Stove

works, 96 Tex. 453, 73 S. W. 800.

50. St. No. 50 of 1892. Kline v. Eubankm

109 La. 241.

51. Code 1896, § 5505, as amended by Acts

1900, 1901, p. 1215. Streater v. State. 13’;

Ale. 1.

52. Sand. & H. Dig. § 4792.

Co. v. Read [Aria] 70 S. W. 462.

Sunny Side
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ment, a misdemeanor under the laws of Mississippi, is committed at the plat

the second hiring and not of the first.” Under the laws of Georgia an action

not lie against one who, knowing a servant had abandoned a contract of se

resting in parol, hired him without the consent of his employer before the ex

tion of his term of service.“

There may be a recovery against one for maliciously inducing the discharg

an employe.“s

Injunction may be invoked to prevent interference by third persons.“

§ 6. Crime's and penalties.—The laws of the United States make it a1

fense to hold a person in a condition of peonage.5T Such laws are constitutior

The condition of peonage is defined as a condition of enforced servitude by w

the scrvitor is restrained of his liberty and compelled to labor for the payment

real or pretended debt against his will.“9 The offense is committed where a pe

is hired to perform labor under guard under a signed contract and held to the

formance of the contract by threats or punishment or undue influence whe:

desires to abandon the employment,“ and by holding one to employment thri

collusion of officers after payment of fine and costs by labor under the laws of

bama.“ The laws of Alabama allowing one to contract in open court for lab

satisfy fine and costs paid by his surety do not allow an assignment of such

tract without the convict’s consent.62 Judicial oii‘icers are liable for evasion oi

peonage laws.“ The Alabama act subjecting one to imprisonment for breach

labor contract is unconstitutional.“

Under laws punishing violation of labor contracts where advances are obta:

the indictment is fatally defective which fails to allege that the property was

tained from the employer.“ A statute making it an oifense to entice a lal

under .contract with another duly entered into between the parties does not a

to the case of a minor under contract made by his father.“ The Georgia act

ishing persons obtaining goods on the promise to perform labor is not viol

where there is a sale outright, the money to be paid at a later date, the

chaser agreeing to perform labor‘if he fails to pay at the stipulated time.“

written contract signed by one witness is sufficient within the laws of South (

lina making it an indictable offense to fail to perform services under a con

by a laborer working on shares and receiving advances thereon.”

A complaint in an action for a penalty under a law allowing its recc

for failure to pay wages monthly in the absence of contract to the contrary i

show absence of contract.“ An indictment for violation of an eight-hour

law by a public contractor must allege that the contract was made after the

actment of the statute."0 Prohibition against “exacting” over ten hours incl

voluntary contracts by employee to serve longer.’1

68. Acts Miss. 1900, p. 140. o. 101. King 51. Rev. St. U. S. § 5526. Peonage C

“V. State [Miss.] 35 SD. 691. 123 Fed. 671.

54. Ga. Acts 1901, p. 63. requires a written 58- 591 00, 61, 62, 03, 64- Peonage C

contract. Caldwell v. O‘Neal, 117 Ga. 775. 123 Fed- 671.

65. Ala. Code 1896, 4730. Hillia55. An indemnity company threatened to State' 137 Ala’ 89. § 1

cancel policy if employe was not discharged I z

for refusal to settle claim. London Guar- 351M118; ligggy C-éagioinEl

Horn 206 Ill. 493 69 N. ' ' - P- - v.

antee & Ace. Co. v. , , [Ga-l 46 S‘ E‘ 428.

E. 526. as. State v. Long. 66 s. c. ass.

50. Jersey City Printing 00- v- Cessidyl on. Burns' Rev. sr. Ind. 1901. §§ 7056.

63 N. J. Eq. 759. Toledo. St. L. & W. R. Co. v. Long, 160

An extensive collection of cases as to lia- 564. 67 N. E, 259.

bility of third persons for interference with 70. People v. Orange County R. 0. Co

the relation by third persons will be found N. Y. 84. 67 N. E. 129.

in 11 Am. St. Rep. 466. 71. In re Ten Hour Law 1‘" ‘R. I. 60:
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MASTERS IN CHANCERY.

§1. Office, Eligibility,

Compensation (867).

§ 2. Proceedings for Reference (887).

§ 8. Proceedings on Reference and Hear

ing by Master (867).

§ 1. Office, eligibility, appointment and compensation.--The court of com—

mon pleas in Pennsylvania cannot appoint a special master to conduct a cor

porate election without a decree ordering the election.1 Commissioners appointed

under a special law, to determine compensation for water supplied by a town

to an insane hospital, are referees, not masters.2 Appointment of a deputy clerk

of a Federal circuit court as special master for a special reason is not void because

such reason is not given in the order.8 The master should file an itemized state

ment of his official services and the legal fee for each item.‘ He may be allowed

his statutory fees for taking testimony, though the parties employ and pay a

stenographer.‘ Statutory attorney’s fees for taking of depositions in the Federal

courts cannot be allowed as to evidence taken on reference.“

§ 2. Proceedings for reference.——A cause cannot be referred for final deter

minaiion by the master without review by the court.’ Where the bill shows

necessity for an account, reference may be made on the pleadings without notice

to defendant.8 An order of reference may be made out of the regular term.“ A

master should not be appointed to take testimony on bill and answer in an ac

counting by an agent or trustee involving many items and requiring discovery

as incident." A stipulation for trial before a master waives the right to object

that there is a legal remedy.11 An order of reference to assess damages by a trial

judge in equity is conclusive."

§ 3. Proceedings on reference and hearing by mien—A special master, on

reference to determine damages from a restraining order, cannot determine its im

provident issuance.“ Defendant may be required, on accounting before a master,

to produce documentary evidence 'relating to subject-matter of the reference.“

The master may adjourn a hearing, in a suit to remove a cloud on title, to the

recorder’s office where the deeds in plaintiff’s claim of title were recorded." Though

he has power to rule on objections, he should receive evidence subject to exceptions,

until close of the testimony, so that the objectionable testimony shall appear in

the record to be reviewed on exceptions.1° ' He will not open a case for newly

discovered evidence, merely collateral to the issues and cumulative, no sufficient

reason being given for failure to produce it before the evidence closed." Where

Appointment and I 4. Report of Master, Exceptions and 0b

iec'tionn (868).

§ 5. Powers of Court and Proceedings on

Review of Report (868).

£6. Re-reterence (888).

1. Equity rule 80 as amended Jan. 15,

1894. Yetter v. Del. Valley R. Co.. 206 Pa.

485.

2. Acts 1898, p. 723, c. 564. The only

questions open for review on their award

were those which they referred to the court.

Danvers Selectmen v. Com. [Mass] 69 N. E.

320.

3. As required by Act March 3, 1879 (20

Stat. 415). Briggs v. Neal [C. C. A.] 120 Fed.

224.

4. Smyth v. Stoddard, 203 111. 424.

5. Barker v. Fitzgerald [111.] 68 N. E. 430.

6. U. S. Rev. St. 5 824 applies only to dep

ositions taken out of court to be used on

hearing of a cause. Kissinger-Ison Co. v.

Bradford Belting Co. [C. C. A.] 123 Fed. 91.

7. Ellwood v. Walter, 103 Ill. App. 219.

8. Briggs v. Neal [C. C. A.] 120 Fed.‘ 224.

9. Reference to the register under rule

1, chancery prac. Whetstone v. McQueen,

137 Ala. 301.

10. Collection of many notes which agent

had collected partly in farm produce and

disposed of. in trades; the decree should

be made on the case as made by the bill and

answer. Irvine v. Epstein [Fla.] 33 So. 1003.

11. Quieting title. Sanders v. Riverside

[C. C. A.] 118 Fed. 720.

12. Instead of trial by jury, especially

where such mode would require many trials.

State v. Sunapee Dam Co. [N. H.] 55 Atl. 899.

18. Terry v. Robbins. 122 Fed. 725.

14. Contracts and correspondence as to

sale of machines on accounting for profits

and damages in infringement of patent

[equity rule 77]. Gone Printing-Press Co. v.

Scott. 119 Fed. 941.

15. Glos v. Woodard, 202 II]. 480.

16. Ellwood v. Walter, 103 Ill. App. 219.

17. Oliver v. Wilhite, 201 111. 652.
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contentions of both parties are fully sustained on reference, costs should be

portioned." The parties cannot be required to pay stenographer’s fees for tall

testimony."

§ 4. Report of master, exceptions and objections—A finding of fact, im

terial to the issues involved and prejudicial to plaintiif, is erroneous.20 On a re

once for assessment of damages and settlement of questions of law and fact

quested by the parties, the master need only report, at request of the parties,

dence material to any question of law raised at the hearing.21 Submission c

whole cause as to law and facts by written stipulation of parties renders the n

ter’s findings conclusive on both save as to exceptions.22 Where no objection

made to a report because the abstract merely of deeds was set out when the rec

thereof was in evidence before the master, the report cannot be set aside on appe:

A reference, hearing, report and confirmation, in an accounting covering a pm

of six years, all made on the same day, show too hasty investigation and will

set aside.“ An exception merely challenging the master’s report as erroneou

too general.“ A party dissatisfied with the master’s findings of fact must 0b

to the master or the court cannot entertain an exception to a finding for omit

facts.“ Errors of the master as'to admission of evidence can only be raised

reference to the report and not by exception filed to the [report or in a brie

Objections to the report cannot be made for the first time on appeal.

§ 5. Powers of court and proceedings on review of report—Findings of I

cannot be revised without the evidence.“ Findings of fact, concurred in by

Federal circuit court, while of great weight, are not conclusive on the appel

court and it must examine the record." The action of the court, on the com

in of a report, in receiving additional testimony on one point, is not reversible er

though erroneous, where none of the testimony was prejudicial to plaintiffs,

they objected to the examination unless the case was opened generally.” Di

gard by defendant of an order to produce evidence before the master, and ne

genes in presenting his evidence, will warrant refusal to open the cause after tie

to admit his evidence."1 Where a cause is submitted on the register’s report

exceptions, chancery rules requiring a note of testimony offered at a hearing

not apply.“

§ 6. Re-rcferenoe.-—Recommitment of a master’s report for a staterr.

of the evidence is in the discretion of the cOurt.” Where the master’s term expi

before he heard the case and he reported the evidence already taken, the court cc

try the case or make another reference.“ Where a party, against warning,

the evidence before the master so that the latter could not determine an issue,

court may refuse to recommit the report for further evidence.“

18. Reference to hear and determine ex- 24. Diggs v. Inger-soil [Miss] 34 So,

captions to bill tor impertinence. Hall v. 25. Hoagland v. Saul [N. J. Eq.] 53

Bridgeport Trust Co., 122 Fed. 163. 104.

19. Attempt to assess tees against losing

party. Smyth v. Stoddard, 208 Ill. 424. The

parties cannot be required to pay fees of a

stenographer in taking evidence nor can the

master refuse to take their evidence for

non-payment [2 Starr 8: C. Ann. St. 1896, c.

90, par. 9, Q 9]. Glos v. Flanedy [111.] 69 N.

E. 862.

20. Newton Rubber Works v. De Las Cas

as. 182 Mass. 436.

21. East Tenn. Land Co. v. Lesson, 183

Mass. 37.

22. Sanders v. Village of Riverside [0. C.

A.] 118 Fed. 720.

m. Glos v. Woodard, 202 Ill. 480.

26. Gray v. N. Y. Nat. B. & L. Ass'n.

Fed. 612.

27. Sowles v. Sartwell [Vt.] 66 Atl.

28. Henderson v. Foster, 182 Mass.

East Tenn. Land Co. v. Leeson, 183 Mass.

29. Brig-g1! v. Neal [C. C. A.] 120 Fed.

80. Oliver 1. Wilhite, 201 Ill. 552.

81. It did not appear that his evide

would change the result. Rudgear v. U

Leather Co. [Ill.] 69 N. E. 30.

82. Rules chancery prac. 76. 77. Wl

stone v. McQueen, 137 Ala. 801.

88. Henderson v. Foster, 182 Mass.

84. Hayward v. Middleton. 65 B. C. 493.

85. Sowies v. Sartwoll [Vt.] 56 Atl.



2 Cur. Law. 869MECHANICS’ LIENS § 2.

MECHANICS’ LIENS.

§1. Nature of Lien and Right to It in

General (309).

§2. Services, Materials and Claims tor

\Vhich Liens May he Bed (869).

§ 8. Properties and Estates Therein

“‘hlch May be Subjected to the Lien (871).

§ 4. The Contract Supporting the Lien and

the Privity o! the Landowner 'i‘hereto (872).

A. In General (872).

B. Contracts by Vendors, Purchasers,

Lessors, and Lessees (873).

C. Subcontractors and Materialmen

(874).

§5. Acts and Proceedings Necessary to

Acquire Lien (875).

B. Filing and Recording Claim and

Statement Thereof (878).

§ 6. Amount of Lien and Priority There

ot (879).

§ 7. Assignment or Transfer of Lien (881).

§ 8. Waiver, Loss, or Forfeiture of Lien

or Right to Acquire It (881).

§ 9. Dischargerand Satisfaction (882).

§ 10. Remedies and Procedure to Eniorce

Lien (882).

A. By Scire Faclas, Attachment, and

Other Statutory Legal Proceedings

(882). '

B. By Foreclosure as in Equity (883).

C. By Intervention or Cross Proceedings

(886).

A. Notice, and Demand, Statement 0!

Claim and Affidavit (875).

D. Interplcader (886).

5 11. Indemnification Against Liens (886)

§ 1. Nature of lien and right to it in general.—The mechanic’s lien exists

solely by statute. This statute, as to the proceedings necessary to perfect and

enforce the lien, was formerly construed with all the strictness usual to statutes

derogatory of the common law and is still so construed in some states.”6 The more

recent trend of decision, however, is towards a relaxation of the ancient strict

ness," while the statute in many states expressly declares its purpose to be reme

dial and entitled to liberal construction.“8 The law in force at the time when a

contract is entered into governs the rights of the parties thereto” and persons

claiming under them,‘0 and material furnished prior to the enactment of the law

will not support the lien.“1 The mechanic’s lien law of Kentucky is constitution

al.“ The section of the California code providing for intervention by those hav

ing labor claims against attached property does not give a lien, but merely provides

a. means of enforcing one.“ There are two distinct provisions in the statutes of

Michigan authorizing liens on the property of foreign mining corporations doing

business in that state.“ The lien arises from the contract and the doing of the

work or furnishing materials, and not from a failure to give notes or a mortgage

as promised.“ '

§ 2. Services, materials and claims for which liens may be had.—Where the

service performed includes both lienable and nonlienable items in such a manner

as to be inseparable, the lien fails,“ and cannot be supported by applying payments

in satisfaction of the nonlienable articles.“ Whether contractors, subcontractors,

and sub-subcontractors are entitled to the lien, depends upon the construction

given the particular words of the statute. The primary purpose of the law having

been to protect laborers, it is generally held that persons of the classes enumerated

are not included unless clearly within the terms of the law.“ Likewise the serv

88. Moher v. Rasmusson [N. D.] 95 N. W.

152; Carswell v. Patzowskl, 3 Pen. [Dei.] 593;

Christian v. Allee, 104 Ill. App. 177; M. Pugh

Co. v. Wallace, 198 Ill. 422.

37. O‘Shea. v. O'Shea, 91 Mo. App. 221.

38. Mahley v. German Bank, 174 N. Y.

499.

39. Kendall v. Fader, 199 Ill. 294.

40. Tabor-Pierce Lumber Co. v. Interna

tional Trust Co. [0010. App.] 75 Fee. 150.

41. Choctaw & M. R. Co. v. Speer Hard

ware Co. [Ark] 71 S. W. 267. ~

42. Ky. St. § 2463. Stewart v. Gardner

Warren Implement Co., 24 Ky. L. R. 1216,

70 S. W. 1042.

43. Code Civ. Proc. 5 1206.

Wolters [Cal.] 74 Pac. 1037.

Wlnrod v.

44. Comp. Laws 1897, fl 5472, 10755. M.

C. Bullock Mfg. Co. v. Sunday Lake Iron

Min. Co. [Mich.] 93 N. W. 611.

45. Vanderpoel v. Knight, 102 Ill. App.

596.

48. Labor lienable and materials not. Mc

Dowell v. Rockwood, 182 Mass. 150. Articles

becoming fixtures and others more personal

property, Rinzel v. Stumpi‘, 116 Wis. 287.

47. Rinzel v. Stumpt, 116 Wis. 287.

4.8. Laborers only and not contractors are

within the logging lien law of Maine [Rev

St. 0. 91, § 38. as amended by Pub. St. 1889.

p. 172, c. 183] (Littlefleld v. Morrill, 97 MB

505) and the laborer’s lien law of Louisiana

(Fortier v. Delgado & Co., 122 Fed. 604). A

subcontractor is entitled to the lien in Ofe



870 2 Our.MECHANICS’ LIENS § 2.

ices" and the structure,50 as well as the alterations,“ fixtures," and other bt

ments," which may support the lien, depend largely upon the phraseology oi

particular statute.

A statute providing a lien for labor will not support one for materials

labor,“ and where the statute expressly provides a lien for materials, it gene

covers only such as are actually incorporated into the building or work,“ and

more tools and implements,“ or materials used merely to facilitate the bus

of the contractor," though it has been held that a lien may be had for mate

in good faith delivered at the premises for use in the building, though som

them were afterwards used for other purposes.“8 The labor or materials I

however, have been furnished on the credit of the particular building or v

and if not so furnished, as upon the general credit of the contractor, the

fails.“

Where the statute provides that the reasonable value only of labor and

terials may be recovered, the contractor’s profit‘30 and necessary expenses are

gon [B. & C. Comp. § 5640] (Smith v. Wil

cox [Or.] 74 Pac. 708) but not in Texas [Rev.

St. art. 3312, giving lien on railroad] (East

ern Tex. R. Co. v. Foley. 30 Tex. Clv. App.

129). In Connecticut, a contractor under a

subcontractor may procure a lien without

the owner's consent by serving the statutory

notice on the owner [Gen. St. 1902, § 4137].

Barlow v. Gai‘fney [Conn.] 55 Atl. 582. Sub

contractors are not entitled to the lien in

Wisconsin (Dailman v. Ciasen, 116 Wis. 113;

Farmer v. St. Croix Power Co., 117 Wis. 76),

and a showing that the first subcontract was

a mere subterfuge will not charge the land

in the absence of a. showing that the owner

was a party to the fraud [Rev. St. 1898, 55

3314, 3315] (Dallman v, Clasen, 116 Wis. 113).

49. An architect is entitled to the lien

(Field v. Consol. Mineral Water Co. [R. 1.]

55 Atl. 757; Spalding v. Burke [Wash.] 74

Pac. 829), and a foreman and watchman are

within the mining lien law of Idaho [Laws

1893, p. 51, Q 1] (Idaho Min. & Mill Co. v.

Davis [C. C. A.] 123 Fed. 396). Labor in

hauling material used in the house will sup

port the lien. Fowler v. Pompelly. 25 Ky. L.

R. 615, 76 S. W. 173. A civil engineer on

railroad construction is not a. “mechanic,

laborer or operative." Gulf & B. V. R. Co.

v. Berry [Tex. Civ. App.] 72 S. W. 1049.

50. Under the mechanic's lien law of

Oregon, a. railroad is a structure upon which

and for the building of which a lien may be

claimed [Laws-1885, .p. 13]. Ban v. Colum

bia So. R. Co. [0. C. A.] 117 Fed. 21. The

term “appurtenance,” in that section of the

lien law reciting what structures may give

rise to the lien, means anything that will

constitute an appurtenance to the land, and

is not restricted to appurtenances to build

ings. Cady Lumber Co. v. Greater America

Exposition Co. [Neb.] 93 N. W. 961. The

construction of a sidewalk in the street in

front of lots will not give a lien in the ab

sence of an express provision therefor in

the statute [Mills' Ann. St. § 2567]. Fleming

v. Prudential Ins. Co. [Colo. App.] 73 Fee.

752.

51. Temporary alterations made by a. les

see for his own convenience. not affixed to

the building in a manner to become part 0!

the realty. will not support a lien. Hanson

v. News Pub. Co.. 97 Me. 99.

52. Shelving placed in a store building

and fastened to the wall at the owner's 1

will support the lien, but tables m

standing on the floor will not. Rinz

Stumpf, 116 Wis. 287.

53. A contractor who furnishes labor

materials in installing electric wires,

duits. switches and other electrical a

ances in a. house to be used for lighting

entitled to the lien. Scannevin v. C0

Mineral Water Co. [R. I.] 55 Atl. 754.

54. Pa. Act June 17, 1887 [P. L.

James Smith Woolen Mach. Co. v. Bro

206 Pa. 543. N. C. Code, i 1255, as ame

by Laws 1897, p. 511, c. 334, giving pri

over trust deed. Cheesborough v. Ashe

Sanatorium [N. C.] 46 S. E, 494.

55. Machines furnished to become a

of a building will serve as a basis for

lien. Campbell v. John W. Taylor Mfg.

64 N. J. Ed: 344. Materials purchased

not used are not covered by the lien.

phy v. Fleetford, 30 Tex. Civ. App. 487.

dence held to warrant finding that mate

were used in building. Noyes v. Smith |

Civ. App.] 77 S. W. 649.

56. Choctaw & M. R. Co. v. Speer 11

were Co. [Ark.] 71 S. W. 267.

57. Lumber used in constructing torn

hold concrete in place and subsequentl:

moved and used on another work is not

nlshed and actually used in the buildir

as to entitle the furnisher to a. lien. Kc

dy v. Com.. 182 Mass. 480. One furnis

materials for a permanent bridge an

under contract and also for a temporary

erected by the contractor to escape the

alty provided in his contract for dela

entitled to a lien only for the material:

ing into the permanent structure the

porary one having been carried awa‘

the contractor on completion of his

tract. Stimson Mill Co. v. Los Angeles '.

tion Co. [CaL] 74 Pac. 357.

58. Kalina. v. Steinmeyer, 103 Ill. App

59. Evidence held insufficient to

that credit was given to building. Cran

v. Neel [Mo. App.] 77 S, W. 766. Unles

furnisher knows at the time of furni:

that his materials are to be used in

particular building, he has no lien. T.

Pierce Lumber Co. v. International '

Co. [0010. App.] 75 Pac. 150.

60. Where a subcontractor furnishe.

entire work and materials for a house
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ments of that reasonable value ;'1 but where the statute pr0vidcs a lien only for

labor, one using a team _in performance of his labor is not entitled to include in

his lien the value of the labor of his team.“2

§ 3. Properties and estates therein which may be subjected to the lien.—

By the laws of most of the states the lien attaches to the land to the extent at

least of the interest of the person procuring the building to be built, whether he

be the owner in fee," mortgagor in possession,“ lessee,“ or in possession under

a contract of purchase ;°° and in some states, where the person in possession of the

land and procuring the building to be erected is not the owner, the contractor is

entitled to a lien on the building separate from the land.67

In some states, the statute limits the lien to the parcel of land designated for

use in connection with the building erected thereon not exceeding a. specified

“811.68

Public buildings and improvements not being as a rule considered subject to

the lien laws,” Congress and some of the state legislatures have passed laws re

quiring public officers making contracts for such works to take bonds of the con

tractors conditioned for the payment of the laborers and materialmcn, failing in

which, they are personally liable for such claims.70 In other states, the statute

provides for notices by subcontractors, laborers and materialmen, to municipali

ties as a means of obtaining a lien on moneys due contractors for public work,"

and subject to foreclosure in the same manner."

price not exceeding the original contract,

his lien will cover any profit he may make.

Smith v. Wilcox [On] 74 Pac. 708.

61. The cost or cartage may be included

in the statement of the value of materials.

Jones v. Kruse, 138 Cal. 613. 72 Pac. 146.

82. Klondike Lumber Co. v. Williams

Bros. [Ark.] 75 S. W. 854.

03. Short v. Stephens, 92 Mo. App. 151.

04- Though a lien is inferior to s. mort

gage on the property for the reason that

the mortgagees were not made parties to

the foreclosure. it will attach to the equity

of redemption. Martin v. Berry, 159 Ind.

566. _

65. Lehmer v. Horton [Neb.] 93 N. W.

964; Poolc v. Fellows. 25 R. I. 64; Sunshine

v. Morgan. 39 Misc. [N. Y.] 778. The lien

attaches to a. leasehold interest and to build

ings erected by one tenant and sold to an

other, who has acquired a. lease of the same

interest, and this notwithstanding the re

moval of the buildings at the end of the term

is expressly required by the lease. Zabris

kie v. Greater America. Exposition Co. [Neb.]

93 N. W. 958.

66. Sawyer 6‘; A. Lumber Co. v. Clark.

172 Mo. 588; Short v. Stephens. 92 Mo. App.

151; Wilson v. Lubke, 176 M0. 210.

67. Shull v. Best [Neb.] 93 N. W. 753;

Sawyer & Austin Lumber Co. v. Clark, 172

Mo. 588. The Pennsylvania statute giving a

lien on the improvements on leased land

gives it only on the machinery on which the

labor was performed [Pa. Act June 17, 1887

(P. L. 409)]. James Smith Woolen Mach.

Co. v. Browne, 206 Pa. 543. One who builds

an extension 0! an existing railroad in Ore

gon may claim his lien on the extension

only. Ban v. Columbia. 80. R. Co. [C. C. A.]

117 Fed. 21.

68. One acre lWis. Rev. St. 1898, § 3314].

Dusick v. Meiselbach [Wis.] 95 N. W. 144;

Mayes v. Murphy, 93 M0. App. 37.

69. Notwithstanding its general terms, in

cluding “all buildings" and extending to

"corporations as well as individuals,” the

mechanic's lien law does not create a. lien

on the property of a municipal corporation.

Waterworks. Emory v. Laurel Com‘rs, 3

Pen. [Del.] 191. Free public library. Young

v. Falmouth, 183 Mass. 80. An armory erect

ed by a. corporation composed of members of

the national guard is private property, sub

ject to the lien. Arrison v. Company D, N.

D. Nat. Guard [N. D.] 98 N. W. 83.

70. Act Aug. 13, 1894, requiring such

bonds as between private individuals, is in

valid. San Francisco Lumber Co. v. Bibb,

139 Cal. 192. 72 Pac. 964; Snell v. Bradbury.

139 Cal. 379. 73 Pac. 150. Under the act of

congress, it is not a. condition precedent to

bringing an action by the person entitled in

the name of the United States that an afii

davit of the claim he filed with the depart

ment having charge of the work (U. S. v.

American Surety Co., 21 Pa. Super. Ct. 153),

but no action can be sustained on the bond

until payment under the contract is due (Id.).

Under such a. statute in Michigan (Comp.

Laws 1897. §§ 10743-10745), it is held that a.

good faith approval 01! such a. bond will ab

solve the officers, though it in fact does not

protect the laborers because of talse justifi

cation. Huebner v. Nims [Mich.] 94 N. XV.

180. In Massachusetts, only those who would

be entitled to a. lien it the property were

that oi.’ a private individual are entitled to

the benefits 0! the act [Pub. St. c. 16. § 64].

Kennedy v. Com., 182 Mass. 480. Where the

bond contained no stipulation as to laborers

and the contractor recovered a judgment in

which rights of laborers were not in issue,

there cannot be a. further recovery on the

bond by laborers. Lancaster v. Frescoln, 203

Pa. 640.

71. James P. Hall Incorporated Co. v. Jer

sey City, 64 N. J. Ea. 766; Nat. Bank of La
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§ 4. The contract supporting the lien and the priviiy of the landowner th

to. A. In general.—A mechanic’s licn must have for its foundation a cont!

express or implied, made by some one having some interest in the land,73 ant

most states it is immaterial whether the contract be oral or written; but a

cannot be claimed in Michigan on a homestead under a verbal contract,“ ant

Illinois, in order to entitle one to a lien on a verbal contract, the work musw

done or materials furnished within one year from its date, and the contract 11

provide for payment within such time."

In Illinois, if no time is fixed in a written contract for the comple

of the work" and payment therefor, there can be no lien," either in favor of

Crosse v. Petterson, 102 Ill. App. 501. Such

a statute is not invalid for giving subcon

tractors a remedy not available to contract—

ors. W'est Chicago Park Com'rs v. Western

Granite Co.. 200 Ill. 527. The mere filing of

an unverified notice, will not give the claim

ant an unqualified right to the fund, nor

justify the municipality in withholding it

from the contractor longer than the statu

tory 90 days allowed the claimant to bring

suit for it. Third Nat. Bank v. Atlantic City,

126 Fed. 413. The notice should state the

particulars both of the principal and the sub

contract. James P. Hall Incorporated Co.

v. Jersey City, 64 N. J. Eq. 766. Notice actu

ally brought to the attention of the board

charged with the duty is sufficient in Illinois

(W'est Chicago Park Com’rs v. Western

Granite Co., 200 111. 527): but in New York,

it must be filed with the particular officer

designated by the statute (Terwilliger v.

\\'heeler, 81 App. Div. [N. Y.] 460; Hawkins

v. Mapes-Reeves Const. Co., 82 App. Div. [N.

Y.] 72; Westgate v. Shirley, 42 Misc. [N. Y.]

245), and a statement filed with the county

clerk as in case of a private improvement

will create no lien on the fund furnished to

pay for a public improvement, as in such case

the statement should be filed with the board

having charge of the work (Terwilliger v.

Wheeler, 81 App. Div. [N. Y.] 460).

Failure of the public officer to withhold

payment after notice subjects him to liability

on his bond, but the remedy thus provided

is not exclusive, and a lien on the improve

ment bonds may be enforced in equity.

Nat. Bank of La Crosse v. Petterson, 102 Ill.

App. 501; “’est Chicago Park Com'rs v.

Western Granite Co., 200 I11. 527. By express

provision of the statute in New York, funds

provided by the public to pay for public im

provements are subject to a lien in most re

spects similar to that allowed against private

buildings. Tcrwilliger v. Wheeler, 81 App.

Div. [N. Y.] 460.

72. Hawkins v. Mapes-Reeves Const. Co.,

82 App. Div. [N. Y.] 72: Perry v. Levenson,

82 App. Div. [N. Y.] 94. The municipality

is not a necessary party to such action.

Hawkins v. Maples-Reeves Const. Co., 82

App, Div. [N. Y.] 72. On failure to estab

lish the lien, plaintiff is entitled to a. person

al judgment against the contractor. as in

other cases (Terwilliger v. 'Wheeler, 81 App.

Div. [N. Y.] 460). Statute so providing not

invalid as interfering with right of jury

trial (Hawkins v. Manes-Reeves Const. Co.,

82 App. Div. [N. Y.] 72), and the surety on

the bond given to discharge the lien will be

liable therefor (Id.), but is not a necessary

party to the foreclosure suit (McDonald v.

New York. 89 App. Div. [N. Y.] 131).

Where the suit to foreclose is not defe1

by the public officers, and they owe a bal:

to the contractor, the Judgment goes aga

them in form, but is enforceable only 01.

the fund. Westgate v. Shirley, 42 Misc.

Y.] 245. An unsuccessful claimant of

fund is liable only for the costs of the

gation of his particular claim, the cost

the main case being payable out of the f

James P. Hall Incorporated Co. v. Je

City, 64 N. J. Eq. 786.

73. Sawyer & A. Lumber Co. v. C!

172 M0. 588; Wilson v. Lubke, 176 Mo.

Materials furnished employes of subcontr

ors having no privity with the owner

not support the lien. Choctaw, etc., R. C

Speer Hardware Co. [Ark.] 71 S. W. 267.

property of an owner not contracting

become bound in Wisconsin if he has km

edge of the building and consents the]

Rev. St. 1898, § 3314. Married woman

bound by knowledge, Lentz v. Eimern'

[fi’is] 97 N. W. 181. It is not necessar

entitle a. laborer to a lien that he be

ployed to do any particular part of the w

a general employment is sufficient. Ah L

v. Harwood. 140 Cal. 500, 74 Pac. 41.

Where the original contract provides

the parties may agree to alterations in

work without invalidating or otherwise

tering it, work done under supplemen

contracts on the same buildings, by wa

adding more to them than the original

tract provided, is lienable under the orig

contract as extra work. South End Imp.

v. Harden [N. J. Ch.] 62 Atl. 1127.

74. Finding that property was no

homestead held supported by evidence.

ray Lumber CO. v. Keohane [Mich.] 9!

W. 489. If the homestead be worth I

than the constitutional amount, $1,500,

lien will attach to the excess. McAliste

Des Rochers [Mich.] 93 N. W. 887.

75. Zuttermeister v. Central Lumber

104 Ill. App. 120; Richardson v. Central L

ber Co., 105 Ill. App. 358. An agreemer

pay on completion will not be lmplie(

as to give a lien where the work was act

1y done within the year. Williams v. Rit

house & Embree Co., 198 111. 602: Hinde‘

American Trust & Sav. Bank, 198 Ill.

Dymond v. Bruhns, 200 Ill. 292. The

tract must provide that the work be don

materials furnished within the year. I

v. Wallace, 198 111. 422.

70. Where an impossible time is ii

such as a date earlier than the date of

contract, there is in eifect no time ii

Superior Lumber Co. v. Gottlieb, 102

App. 392. But this provision of the law

reference only to the original contract
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contractor or a subcontractor ;" but in some states, a contract making no pro

vision as to time will be construed as intending completion within a reasonable

time."

One who has failed to perform his contract is not entitled to a lien,30 and on

counterclaim, the owner can recover damages for his nonperformance,81 but in

solvency of the owner will excuse nonperformance." '

Where the contract provides that suflicient may be withheld from the amount

due the contractor to indemnify the owner against claims by subcontractors, the

filing of such claims does not defeat the contractor’s right to recover the bal

ance.83

Where the owner gets such a performance as he contracted for, he is not

interested in a dispute between the contractor and a subcontractor as to whether

the subcontractor fully performed his contract.“ So also, whether or not the

claimant performed his contract is a. matter that concerns only the owner and

his contractor; and a junior incumbrancer is not entitled to defend on the ground

of incomplete performance, where the owner, without collusion, has confessed

judgment for the claim.“

(§ 4) B. Contracts by vendors, purchasers, lessors, and lessees—As was

stated above,‘“3 where the person contracting as owner has an interest less than

rhe entire estate, only such interest as he possesses is subject to the lien, except

in those states where the statute expressly provides otherwise,“ unless the owner

of the outstanding interest expressly consent to the improvement,“ or unless the

not to subcontracts. Kalina. v. Steinmeyer,

108 Ill. App. 502.

77. Webbe v. Curran, 198 Ill. 18. Time

held sufficiently fixed by inference. Roulet

v. Hogan. 203 Ill. 525. Under the law of

Illinois 0! 1895, no lien arose where the time

stipulated for payment was more than one

year subsequent to that set for completion

of the work. Vanderpoel v. Knight, 102 Ill.

App. 596. But an extension of the time for

completion does not defeat the lien. Sedg

wick v. Concord Apartment House Co., 104

ill. App. 6.

78. Von Piaten v. Winterbotham, 203 Ill.

198.

79. Long v. Menusha Paper Co. [Wis] 96

N, W. 393; Kocrper v. Royal Inv. Co. [Mo.

App] 77 S. W. 307.

80. MscKnight Flintic Stone Co. v. New

York, 78 App. Div. [N. Y.] 641; Id.. 78 App.

Div. [N. Y.] 640; Woolf v. Schaeter, 41 Misc.

[N. Y.] 640. By negligently and willfully

departing from the plans and specifications

in such a manner as to materially reduce

the value of the building. the builder loses

his right to a lien. Smith v. Ruggiero, 173

N. Y. 614; Schultze v. Goodstein, 82 App.

Div. [N. 12] 316.

81. “70011.I v. Schaefer,

640.

82. Huetter v. Redhead, 31 Wash. 320. 71

Pac. 1016.

41 Misc. [N. Y.]

83. Perry v. Levenson, 82 App. Div, [N.

Y.] 94.

84. Indiana R. Co. v. Wadsworth, 29 Ind.

App. 586.

86. Noit v. Crow, 22 Pa. Super. Ct. 113.

86. Ante. § 3. Where the purchaser of

materials is a. lessee, his estate only is the

interest affected by the lien, and not the re

version 01 the lessor. l’oole v. Fellows, 25

R. I. 64. Where the person contracting as

owner has only a contract to purchase, the

lien may be enforced against the land, pro

vided it can be enforced during the life of.

the contract. Sawyer & A. Lumber Co. v.

Clark. 172 M0. 558. Where a contract 0! sale

is tuifllled by delivery of the deed to the

purchaser before the lien is foreclosed, the

lien attaches to the tee. Short v. Stephens,

92 Mo. App. 151. In the absence of any

agreement or intention of the parties to the

contrary, permanent improvements placed on

land become part of the realty, and, as such.

subject to a vendor's lien, notwithstanding

the mechanic‘s lien law, and a decree treat

ing them as personalty and subject to the

lien is error. Watson v. Markham [Tex. Civ.

App.) 77 S. W. 660.

87- Ah Louis v. Harwood, 140 Cal. 600, 74

Pac. 41; Birch' v. Magic Transit Co., 139

Cal. 496, 73 Pac. 238.

88. Where a contract of sale provides

that the purchaser shall have immediate

possession of the land for the purpose 0!

erecting buildings thereon, there is no such

assent to the erection as will bind the ven

dor's interest for the labor and materials

used in the erection. Beck v. Catholic Uni

versity. 172 N. Y. 387. 60 L. R. A. 315. Where

a lease does not require or authorize the les

see to construct improvements on the de

mised premises, the estate 01‘ the lessor is

not liable to the lien, unless the lessor has

otherwise expressly consented and agreed

that such improvements should he made upon

his premises. Crandail v. Sorg. 198 Ill. 48; Rice

v. Culver, 172 N. Y. 60. Where the lease pro

vides that all repairs shall be made at the

expense of the tenant, the lien does not at

tach to the reversion. though the owner was

cognizant of the work. Sunshine v, Morgan,

39 Misc. [N. 11] 778.
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contract. under which he holds was made in contemplation of the improvement

for which the lien is claimed; in which case it has been held that the lease or

contract of sale is practically a building contract, and subjects the interest of

the lessor or vendor to the lien.” In California, however, the owner must ex

pressly disaffirm liability on becoming cognizant of the improvement or his estate

will be held.”

Where a contract is made and work begun before the person contracting as

owner has any title, his subsequent purchase will not give effect to the lien over

the vendor’s mortgage for the purchase money.“1 Decisions relative to the rights

of lienors and mortgagees when the mortgage is given to raise money to improve

the property are discussed elsewhere."

(§ 4) C. Subcontractors and materialmen.—The rights of subcontractors

and laborers and materialmen in most states are determined by the contract with

the owner, and he is not liable to them beyond the terms of the original contract,”

89. Where a fair construction of the lease

under the circumstances shows that the les

sor intended to be and was interested in

the building. the lien will attach to his in

terest as well as to that of the lessee.

Steeves v. Sinclair. 171 N. Y. 676. Where

a contract of sale and a lease back from the

purchaser to the vendor when construed to

gether show that the lessor is interested in

the building. the lien will attach, though the

lease expressly provides otherwise. Crandall

v. Sorg, 198 Ill. 48. And where the lessee is

known by the lessor. his brother. to be in

solvent, and the land was purchased by the

lessor with the intention of leasing it for

the purpose. the lien will attach. Lengelsen

v. McGregor [Ind.] 67 N. E. 524.

00. If the owner of leased land post a

notice disafiirming liability within three

days after operations actually commenced.

he will be relieved from liability, though he

had previous knowledge of the intention to

build [Cal. Code Civ. Proc. § 1192]. Birch v.

Magic Transit Co., 139 Cal. 496, 73 Pac. 238.

A stipulation in a contract of sale of land

that the vendor shall not be liable for labor

or materials employed in contemplated con

struction thereon will not relieve him. He

can protect himself only by the statutory

notice or its equivalent. Ah Louis v. Har

wood, 140 Cal. 500. 74 Pac. 41.

91. Wilson v. Lubke, 176 M0. 210.

92. Post, § 6.

9‘3. California Iron Const. Co. v. Brad

hury, 138 Cal. 328. 71 Pac. 346. A contract

to build several buildings at a specific price

for each is severable. and a. payment actually

due the contractor on one cannot be applied

to the expense of completing the others to

the prejudice of claimants contributing to

the one on which the payment is due. White

v. Livingston, 174 N. Y. 538. The owner is

entitled as against the subcontractor to set

off his damages for default of the contractor

only in such sum as he had been damaged

at the time the subcontractor filed his lien.

Anisansel v. Coggeshall, 83 App. Div. [N. Y.]

491. A general indebtedness of the owner to

the contractor will not support the lien in

favor of a. subcontractor: it must be an in

debtedness on the building contract. Ha

thorne v. Panama. Park Co. [Fla.] 32 So. 812.

Plea held sufl'lclent to show that nothing

was due contractor. Alabama Lumber Co. v.

Smith [Ala.] 35 So. 693.

Payments to contractors The fact that

the contractor has paid the subcontractor

before a contractor under the latter makes

his claim will not relieve the contractor.

where the statute does not require that the

lienor‘s principal must be unpaid to entitle

him to a lien. Barlow Bros. Co. v. John W.

Garfney & 00. [Conn.] 55 At]. 582. Pay

ments made to the contractor are not a de

fense to the owner, unless distributed by

the contractor to laborers and materialmen

as the law directs (Green v. Farrar Lumber

Co. [Ga.] 46 S. E. 62; Barton v. Grand Lodge.

70 Ark. 618; Delray Lumber Co. v. Keohane

[Mlch.] 92 N. W. 489). notwithstanding his

want of notice of their claims (Nelson Mfg.

Co. v. Mann. 24 Ky. L. R. 1547, 71 S. “Y.

851).

Assignment by contractor: An assign

ment by the contractor of a past clue claim

before service of any legal stop notice will

defeat the Lien of a. subcontractor, but not

that of a. laborer or materialman. Adams v.

Wells, 64 N. J. Eq. 211. In New York. the

assignee's claim to funds due the contractor

is prior to that of lienors whose liens are

filed subsequent to the assignment (Hall v.

New York. 79 App. Div. [N. Y.] 102; Id. 176

N. Y. 293; Harvey v. Brewer, 82 App. Div.

[N. Y.] 589). accepted order (Garden City

Co. v. Schnugg. 81 N. Y. Supp. 496); but the

rule is otherwise in Louisiana (Simpson v.

New Orleans. 109 La. 897). The lienor‘s

claim is not defeated by an assignment as

collateral merely, where there is a surplus

due the contractor. McDonald v. New York.

89 App. Div. [N. Y.] 181.

Abandonment by contractor: “'here the

sureties of a contractor are obliged to com

plete the work, lien claimants under the

contractor are entitled only to that part of

the contract price earned by and due to the

contractor. at the time of abandonment, and

not to any portion becoming due by reason

of the services of the sureties (St. Peter‘s

Catholic Church v. Vannote [N. J. Eq.] 56

Atl. 1037); but where the surety on consid

eration of a. release of further liability com

pletes the contract. he becomes the assignee

of the contractor and his right to final pay

ment is subject to the liens perfected be

fore the assignment Smith v. Schile. 81

App. Div. [N. Y.] 19 . “'11ch the owner

completes. lienors are entitled to the differ

ence, if any. between the actual cost of com
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notwithstanding his knowledge of their operations.“ To have this efiect, however,

the contract must observe certain formalities,” and in some states must with its

specifications” be filed in a public oflice designated by statute." .

§ 5. Acts and proceedings necessary to acquire lien. A. Notice: and de

mand, statement of claim and afl‘idaiiit.—In those states in which the liability of

the owner to others than the contractor is measured solely by the original contract

and the state of the account between him and the contractor at the time the lien

is claimed, it is generally provided that in order to fix the liability of the owner

to the lienor and justify him in withholding payment to the contractor, at 'IlOthO

must be served upon him by the lienor, setting forth the amount and particulars

of his claim. Such a notice, when served upon the owner as the statute directs,

operates as a legal assignment to the subcontractor of the amount due the con

tractor to the extent of the subcontractor’s claim.” The filing of a subcontractor’s

lien in New York,"9 or the service of the stop notice in New Jersey,_intercepts

not only the moneys due and payable under the contract and unasmgned, lblll',

also those to become due.1 A materialman who notifies the owner as prowded

by the statute acquires an interest in the unpaid balance due the. contractor which

he may enforce in equity, though he acquires no hen on the building.2 _In_ those

states where the building contract is not the sole measure of. the owner’s liability, it

is generally provided that a laborer or materiahnan must give notice to the owner

of his intention to claim a lien before or in some cases Within ‘a certain time

after furnishing ;“ in which case, a prompt disaffirniance 01:: liability on the part

of an owner who has not contracted for an improvement Will release him.‘ The

amount the 1. Kreutz v. Cramer, 64 N. J. Eq. 648.pleuon to 21:ulgw£:;eablederih:ntitled to on 2- Weldon v. Superior Court, 138 Cal. 427.

contracmr White v Livingston, 174 N. Y. 71 Pac. 502. To entitle a claimant to stop

completgnméterialmeh who continue to fur- payment to the contractor in this manner.

538). Sin owner are entitled to mil pay for however, there must have been a demand

nigh :5 1815 furnished after abandonment of payment upon the contractor and a re—

:le 1?: 3:511- pro rats. share of what the con- fusai by him. Demand held not shown by

bandon- evidence.t r had earned at the time of a

idgiit? Delray Lumber Co. v. Keohane [Mich.]

92 N. W. 489.

tier v. Aquehonga Land Co.. 86

Ali); [N. Y.] 439; Wood v. Atlantic R.

Co.. 131 N. C. 48.

95. Law so providing is valid [0010. Laws

1893, p. 315, c. 117]. Chicago Lumber Co. v.

Newcomb [0010. App.] 74 Pac. 786.

96. Reference therein to other house for

details is sufficient. California Iron Const.

Co. v. Bradbury, 138 Cal. 328, 71 Pac. 346,

lish v.617. Revision 1898, p. 538, § 2. Eng

Warren [N. J. Eq.] 54 At]. 860.

97- Contract as filed held sufficient,

not setting forth entire agreement.
gagilfgi'lnia Iron Const. Co. v. Bradbury, 138

Cal. 328, 71 Fee. 346, 617. Contract need not

set forth amount to be paid thereunder.

Snell v. Bradbury. 139 Cal. 379, 73 Pac. 150.

Notwithstanding the contract is filed as re

quired by law to protect the owner from

liens other than that of the contractor, it

the parties abrogate it and substitute a.

parol one, the property will be subject to

liens of subcontractors. Buckley v. Harm,

68 N. J. Law, 624.

98. South End Imp. Co. v. Harden [N. J.

Eq.] 52 At]. 1127. The remedy by stop

notices given materiaimen is limited to

buildings for which the contract and specifi

cations have been filed. English v. Warren

[N. .1. Eq.] 54 At]. 860.

99. White v. Livingston, 174 N. Y. 538.

Adams v. Wells, 64 N. .1. Eq. 211.

Demand of payment by subcontractor before

filing notice with owner held sufficient.

South End Imp. Co. v. Harden [N. J. Eq.] 52

Atl. 1127.

8. In Massachusetts, where the buyer of

materials is not the owner of the land, no

lien attaches unless the seller notifies the

owner of his intention to claim the lien

(McDowell v. Rockwood, 182 Mass. 150), and

this protection inures to a mortgagee of the

owner as against one furnishing to a pur

chaser under a land contract (Id.), and bars

the claimant in a case where labor and ma

terials are so commingled as to be in

separable (Id.). The provision of the stat

ute of Indiana dispensing with notice of lien

in cases where the owner is in "failing cir

cumstances" applies only to laborers em

ployed in shops and factories [Acts 1889. p.

257]. Sulzer-Vogt Mach. Co, v. Rushville

Water Co., 160 Ind. 202. Furnisher of ma

terial for gas will not be included. Na

tional Supply Co. v. Stranahan [Ind.] 69 N.

E. 447. The "owner" that must be notified

under the statute of Rhode Island is the

owner of the estate or interest to be affected.

whether it be a fee, a leasehold or a. lesser

interest [Gen. Laws 1896. c. 206, § 5]. Poole

v. Fellows, 25 R. I. 64. One who holds title

for the fraudulent protection of another is

not entitled to the notice of intention to

file the lien. Baltls v. Friend, 90 Mo. App.

408.

4. William H. Birch 8:. Co. v. Magic Tran
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filing in some public office of a statement showing the amount and particulars of

the lien claimed is practically a universal prerequisite. This statement is called

by some statutes a notice, by some a statement, and by others an afiiidavit of claim,

but by whatever name called, the formal requisites of it and the notices mentioned

in the preceding paragraphs are practically the same, in so far as the statutes under

which they are filed are similar. Everything expressly directed by the statute to

be stated by the notice must be so stated or the notice will be bad,“ notwithstand

ing the clause of the statute declaring that it should be liberally construed,“ and

an untrue statement of a material matter will vitiate the claim,’ though nonjuris

dictional errors will be disregarded.8

Where various papers forming part of an account refer to each other in such

a way as to give the information required, it is sufficient.”

A statute giving a lien on the improvements on leased land will not support

a lien claiming on the land and improvements.10

Failure of the claim to specify the section of the statute under which it is

claimed is not ground for dismissal,11 especially where there is only one statute

under which a lien may be claimed.“

The statement must be verified," must describe the land,“ and where the lien

against the land fails through inaccurate description, there is no lien against the

building." The name of the owner or reputed owner must be stated,“ and the

name and residence of the lienors," and it must be shown with whom the original

contract was made,18 and to whom the labor or materials were furnished."

sit Co., 139 Cal. 496, 73 Pac. 238; Ah Louis v.

Harwood, 140 Cal. 500. 74 Pac. 41.

5. Moher v. Rasmussen [N. D.] 96 N. W.

152; New Jersey Steel & Iron Co. v. Robin

son. 85 App. Div. [N. Y.] 512; Toop v.

Smith, 87 App. Div. [N. Y.] 241. An omis

sion in the notice of claim is jurisdictional

and cannot be supplied by amendment.

Hawkins v. Boyden. 25 R. I. 181.

6. Mahley v. German Bank, 174 N. Y. 499.

7. Untrue statement as to time set for

completion of work and payment therefor.

Christian v. Allee, 104 Ill. App. 177. The

claimant is not entitled to a lien for ma.

terials furnished by another, but stated in

his statement to have been furnished by

himself. Sickman v. Wollett [Colo.] 71 Pac.

1107.

8. Vi'estgate v. Shirley. 42 Misc. [N. Y.]

245. A clerical error in the date of the ac

count may be corrected. Baltis v. Friend,

00 Mo. App. 408.

9. Holland v. Cunliif. 96 Mo. App. 67:

O'Shea v. O‘Shea, 91 Mo. App. 221.

10. Pa. Act, June 17, 1887 (P. L. 409).

James Smith Woolen Mach. Co. v. Browne

[Pa.] 56 Atl. 43.

11. Being amendable.

den. 25 R. I. 181.

Hawkins v. Boy

12. White v. Livingston, 174 N. Y. 538.

13. Partnership cannot verify. Kane v.

Hutkofi', 81 App. Div. [N. Y.] 105. Verifica

tion b agent as true of his own knowledge

or infgrmation and belief is good. McDon

ald v. New York. 89 App. Div. [N. Y.] 131;

Jones v. Kruse, 138 Cal. 613, 72 Pac. 146.

14. Security Nat. Bank v. St. Croix Power

Co., 117 Wis. 211; Dusick v. Meiselbach

[Wis] 95 N. W. 144. Kan. Gen. St. 1901, §

5121, providing for amendment in this re

spect is valid. Atkinson v. Woodmansee

[Kan] 74 Pac. 640. Where the lien is al

lowed to the extent of one here only. the

acre on which the buildings stand must be

described. Mnyes v. Murphy, 93 Mo. App. 87.

15. Mayes v. Murphy, 93 Mo. App. 37.

16. Error in corporate name not excused

by averment that corporations are substan<

tially the same. Cook v. Gallatin R. Co.

[Mont.] 72 Pac. 678. A claimant is justified

in naming as owner the person appearing

from the public records to be such, and if

the statement is made in good faith, the

lien will not be lost because it is subsee

quently ascertained that some other person

is the owner. Shryock v. Hensel. 95 Md.

614. A statement failing to set forth the

name of the owner at the time it is filed.

if known, is bad, and where it sets forth

the name of one who has conveyed and is

verified. the error cannot be excused on the

ground that the owner's name was not

known. Waters v. Johnson [Mich.] 96 N.

W. 504. The claimant can be relieved of the

eitect of such an error only on proof of facts

amounting to an estoppel on the part of

the grantee. Id. Where, during the course

of the employment, the property is trans

ferred. a. statement of the name of the own

er at the time the employment began and

at the time the lien was filed is sufficient.

Ah Louis v. Harwood, 140 Cal. 500, 74 Pac.

41. A statement that the owners and re—

puted owners were certain named persons

is sufficient. Seattle Lumber Co. v. Sweeney

[Wash] 74 Pac. 1001. The statement may

be amended as to the name of the owner

[Kan Gen. St. 1901. § 5121, so providing, is

constitutional]. Atkinson v. Woodmansee

[Kan.] 74 Pac. 640. A designation of a. cor

poration as owner in a claim filed after the

corporation has gone into the hands of a

receiver will not deprive the claimant of his

right to a. preference at the hands of the re

ceiver. Doty v. Auditorium Pier Co. [N. J.

Eq.] 56 At]. 720.
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The notice in most states must contain or be accompanied by an itemized

account of the labor and materials for which the lien is claimed.”

the lien must state the labor performed,

In New York

the materials furnished, and the agreed

price thereof,“1 stating when they were furnished,22 and truthfully setting forth

the amount due the claiman 3‘ In New York, a statement from which cannot be

determined whether the claim is for labor and materials furnished or to be fur

nished,“ and whether the amount claimed is the agreed price or value, is bad,"

notwithstanding it follows the language of the statute." ,

Where, as in Wisconsin, only the contractor and those having direct con

tractual relations with him are entitled to the lien, the statement must show that

the claimant was employed by the principal contractor,21 that he furnished labor

or materials,28 and that the balance due is due from the principal contractor f"

but in other states, the affidavit to the account need not state that the material

was furnished under centract,“ and a subcontractor’s claim in Colorado need

set out only the terms of the original contract,“ and need not state in express

Statement of firm name and place of
17.

Kane v. Hutkott, 81
business is insuiilcient.

App. Div. [N. Y.] 105.

18. May be amended in this respect.

Lentz v. Eimermann [WilJ 97 N. W. 181.

19. In the absence of prejudice. an error

in naming the person to whom the labor

and materials were furnished is not fatal.

Building erected by lessee. Steeves v. Sin

clair. 171 N. Y. 676. In the absence of preju

dice. the fact that the subcontractor names

only the head of the contracting firm instead

of using the firm name is immaterial. Cady

Lumber Co. v. Conkling [Neb.] 98 N. W. 42.

20. The account must state the character

of the work or material furnished. O'Shea

v. O'Shea, 91 Mo. App. 221. A charge in I.

lien account is not a lumping one where it

includes only lienable items which were the

subject of an entire contract for a. given

price which is also shown to be the reason

able value ot the articles. Holland v. Cun

iiff, 96 Mo. App. 67; Baumhoff v. St. Louis

& K. R. Co., 171 M0. 120.

In Illinois, if extras are claimed. the claim

for them must be itemized (Christian v.

Allee. 104 Ill. App. 177), but failure to item

ize only goes to defeat the claim as to the

extras and not the entire claim (Sedgwick

v. Concord Apartment House Co., 104 Ill.

App. 5).

21. Clarke v. Heylman, 80 App. Div. [N.

Y.] 572. A notice which includes items so

remote as to be nonllenable is good as to

the items not too remote. Steeves v. Sin

clair, 171 N. Y. 676; Wolfley v. Hughes [Ariz.]

71 Fee. 951.
22. A notice failing to state when the first

item of work was done is insufficient, being

expressly required by the statute (Mahley v.

German Bank. 174 N. Y. 499); but mere in

definiteness as to dates of furnishing is not

fatal (Eggert v. Snoke [Iowa] 98 N. W.

372). and where a statement setting forth

the times when the materials were furnished

is required. one stating that the claimant

built the building between certain dates and

furnished all the materials therefor is sut

flcient (Kendall v. Fader, 199 Ill. 294).

23. Items held properly included. Cline

v. Shell [0r.] 73 Pac. 12. A credit by mis

take for which there is no consideration will

not preclude plaintiff from claiming the rea

sonable value of his materials disregarding

the credit. Noyes v. Smith [Tex. Civ. App.]

77 S. W. 649. By attempting by stop notice

to impound a greater sum than is actually

due him, the claimant loses his right and

hence an owner when sued after demand and

notice may plead that less was due than was

claimed in the notice. Taylor v. Wahl [N.

J. Law] 55 Atl. 40. A statement omitting to

give credit for a set off, of which the claim

ant testifies he was unable to procure a

statement. is not for that reason bad. Kas

per v. St. Louis Terminal R. Co. [Mo. App.]

74 S. W. 145. A notice claiming 830.000 as

due is not objectipnable because it could un

der the contract have been paid with $5,000

in cash and $25,000 in stock. Baumhoif v.

St. Louis & K. R. Co., 171 M0. 120. The fact

that by mistake the sum named in the lien

statement is too large is not fatal to the lien

(Kendall v. Fader. 199 Ill. 294; Kalina v.

Steinmeyer. 103 Ill. App. 502; McAllster v.

Des Rochers [Mich] 93 N. W. 887; Chicago

Lumber Co. v. Newcomb [0010. App.] 74 Fee.

786); but where the amount is intentionally

exaggerated, though without fraudulent in

tent, the lien will fail (New Jersey Steel 8:

Co. v. Robinson, 85 App. Div. [N. Y.]

24- Bossert v. Happel, 40 Misc. [N. Y.]

569. A notice claiming under a contract

not fully performed through no fault of the

claimant is defective if it fail to state how

much of the contract is performed and the

value thereof. White v. Livingston, 174 N.

Y. 538.

25. New Jersey Steel & Iron Co. v. Rob

inson, 85 App. Div. [N. Y.] 512. Alternative

averment bad. Villaume v. Kirchner. 85 N.

Y. Supp. 377.

20. Boasert v. Happel, 89 App. Div. [N.

Y.] 7.

27. Dusiclt v. Meiselbach [Wis] 95 N. IV.

144.

28. Duslck v. Melselbach [Wis] 95 N- “'

144. A statement failing to state that the

claimant has furnished any labor "7 ma'

terials is fatally defective. Security Nat

Bank v. St. Croix Power Co., 117 “'is. 211

29. Rev. St. 1898, § 3315. Dusick v. Mei

selbach [WiS.] 95 N. W. 144

80. Terry v. Prevo [Neb.] 95 N. W. 335

81. Chicago Lumber Co. V. Newmmb

[C010, App] 74 Pac. 780.
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terms that the materials for which the lien is claimed were furnished by the

claimant."2 In Washington, a notice following the language of the statute is

sufficient, though it does not show the contractual relations between the owner

and contractor nor that the owner caused the building to be erected.”

Where separate buildings have been erected under one general contract, a

lien may be had against all the property ;“ but where the contract is divisible,“5

and especially where the houses belong to different owners,“ the lien is separate

as to each house and should be so claimed.

The notice or statement should be served on the owner,"7 personally where

possible," and is sufiicient, though served without the county,” and by copy in

stead of original.“

(§ 5) B. Filing and recording claim and statement thereof—The proper

and timely filing in the proper office of the statutory notice or statement is in

most states jurisdictional ;“ but in Rhode Island, no notice of lien need be given

32. Sickman v. Wollett [Colo.] 71 Pac.

1107.

38. Seattle Lumber Co. v. Sweeney

[\VashJ 74 Pac. 1001.

84. Contiguous lots. Holland v. Cunlii'f.

96 Mo. App. 67. The furnisher of electrical

appliances for a. group of buildings is en

titled to a. lien on the buildings, they being

maintained for a common purpose. though

they are not on contiguous lots and the

claimant is not able to show what portions

were used in a particular building. Lehmer

v. Horton [Neb.] 93 N. W. 964. By express

provisions of the statute in Alabama, 8. sepa

rate lien need not be filed where several

buildings are erected under one contract

[Act Mch. 4, 1901]. Cocciola v. Wood-Dick

erson Supply Co.. 136 Ala. 532. When a.

single debt exists for work done or materials

furnished in the erection of several bulld

ings. the liens therefor are to be enforced by

a single lien claim and a single declaration

in which the debt is to be apportioned among

the buildings and curtilages according to

their respective liability. Culver v. Lieber

man [N. J. Err. & App.] 55 Atl. 812. \Vhere

several mining claims are owned and oper

ated as one mine, a. claim of lien need not

designate the amount claimed as to each

location. but may treat the whole as a. single

claim on a single property [Laws Idaho

1893. p. 51. § 7]. Idaho Min. & Mill. Co. v.

Davis [C. C. A.] 123 Fed. 396. Failure to

designate the amount claimed on each of

several properties does not invalidate the

lien. but merely postpones it as to those

which comply with the statute in that re

spect. Seattle Lumber Co. v. Sweeney

[VVashJ 74 Pac. 1001: Phillips v. Salmon

River M. & D. Co. [Idaho] 72 Pac. 886.

35. “'here material is furnished for sepa

rate buildings. the liens thereon are sepa

rate. though they are erected on one parcel

of land and the contracts are evidenced by a

single writing: but a double house. divided

by a. solid partition wall. does not call for

separate liens. Halsted & Harmount Co. v.

.\rlck [Conn.] 56 Atl. 628. Where several

buildings are built from material furnished

by one person, he is entitled to separate

liens on them, though he cannot positively

state what material went into each. Similar

dwelling houses. Halsted & Harmount Co.

v. Arick [Conn.] 56 Atl. 628. Dwelling

house and outbuildings. White v. Living

ston, 174 N. Y. 688. A contract to do the

painting and glazing on a certain number

of houses for a certain price per house in

which separate payments on estimate are

provided for. and it is specified that pay

ments of the amounts due on particular

houses shall release the lien as to such

houses. is divisible and a lien may be claimed

on any one or more houses unpaid tor (Nolt

v. Crow. 22 Pa. Super. Ct. 113). and failure

to specify the amount due on each building

will invalidate the lien (Mertens v. Cassini

Mosaic & Tile Co.. 53 W. Va. 1925.

30. A subcontractor furnishing materials

for several buildings under an entire con

tract with a. contractor bound by separate

contracts is not entitled to a lien on all the

buildings for a lump sum. notwithstanding

the statute provides that every contractor is

the owner's agent. Beach v. Stamper [Or.]

74 Pac. 208. In such case a. separate lien for

each house is proper. Smith v. Wilcox [Or.]

74 Pac. 708. Where a subcontractor building

two houses applies payments made him by

the contractor equitably between them. the

separate owners of the houses cannot com

plain that it is impossible to determine what

has been paid on each. Id.

37. The attorney of a. claimant has au

thority to direct service. Cady v. Fair Plain

Literary Ass'n [Mich.] 97 N. W. 680. Execu

tors and not trustees to whom property has

been devised are proper parties on whom to

serve the notice. Bruner Granitoid Co. v.

Klein. 100 Mo. App. 289.

38. Where it is possible by the exercise

of reasonable diligence to secure personal

service. substituted notice by posting on the

door of the house will not suffice. Hill v.

Kaufman [Md.] 56 Atl. 783.

14:439. Dusick v. Meiselbach.[Wis.] 95 N. W.

40.

181.

41.“ Where the evidence fails to show that

the statement was filed in the proper oifice

within the time limited by the statute. the

action fails. Tidball v. Holyoke [Neb.] 97 N.

W. 1019. Where the property on which a

lien is claimed is located in two towns. fail

ure to file the account in both oi.’ them waives

the lien as to that part of the property lying

in the town in which the account is not filed.

Poole v. Fellows. 25 R. I. 64. Delivery to

the clerk is a sufiicient filing, though the fee

is not paid where the clerk though not

marking the paper filed. makes no demand

Lentz v. Eimerman [Wis] 97 N. W.
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an owner where he is the purchaser of the materials for which the lien is sought,

and none need be recorded.“

In some states, the statement cannot be filed until after actual completion of

the building,‘3 and it is generally provided that contractors cannot file their liens

until a certain period after the time for those claiming under them to make their

claims has passed.“ _

A certain period after completion or abandonment of the work is always pro

vided within which liens must be filed or lost,“ and whether the last of the work

or materials were furnished on the date stated“ and whether the last work done

on the building was done in good faith to complete it under the contract or merely

to preserve the lien are questions of fact." Any work in good faith done to

complete the building will suffice to preserve the lien,‘8 but not work done long

after completion." Materials furnished long after the actual completion of the

work will not be efiective to cut off another lien which has in the interim been

foreclosed,“o or abandonment by the contractor will not,“1 and after an account is

past due, an agreement to extend the time of payment a “reasonable time” will

not extend the time for filing the lien.“

Where work is done from time to time on an entire contract, a lien filed

in time after the last of the work is performed will cover it all, notwithstanding

successive liens were filed from time to time as the work progressed and allowed

to lapse.“

§ 6. Amount of lien and priority thereof.—Where a building association

agrees to pay mechanic’s lienors a balance due on a building constructed on prem—

ises mortgaged to the association, they are entitled to interest from the time of

completion, less dues and premiums due the loan company.“

Liens filed against the same building or work are generally regarded as

for his fee as a condition of filing it. Lang

v. Menasha Paper Co. [Wis] 96 N. W. 393.

42- Poole v. Fellows, 25 R. I. 64.

48. Jones v. Kruse, 138 Cal. 613, 72 PM.

146; Tabor-Pierce Lumber Co. v. Interna

tional Trust Co. [Coio. App.] 75 Fee. 150.

But a cessation of work for 30 days is equiv

alent to a. completion for that purpose.

Jones v. Kruse, 138 Cal. 613. 72 Fee. 146.

Where work is done under an entire con

tract. no lien can be filed before completion

of the work, though the contractor goes on

and finishes. General Fire Extinguisher Co.

v. Chaplin. 183 Mass. 375. A claimant under

the mining lien law of Idaho may file his

lien. though he is still performing his duties

and the statute provides that liens must be

filed within 60 days after cessation oi.‘ work

[Laws 1893. p. 51, 5 7]. Idaho Min. & Mill.

Co. v. Davis [C. C. A.] 123 Fed. 396.

44. A lien statement filed by the principal

contractor prior to the expiration of the

time within which the owner may require

of the contractor the statement of the

amounts due laborers and materialmen is in

effectual, though there are in fact no claims

outstanding against the contractor. Clark v.

Anderson. 88 Minn. 200. Only a. contractor

who made

reputed owner of the building. and one who

has furnished both labor and materials, are

entitled to the thirty days after ninety days

after the completion of the work to file their

liens: one who has furnished labor only must

file within 90 days. Carswell v. Patzowski

[Del.] 55 Atl. 1013.

his contract with the owner or ‘

45. A lien filed on August 4 is within 90

days after furnishing the last of materials

May 6. Seattle Lumber Co. v. Sweeney

[Wash] 74 Pac. 1001.

40. Lamb Lumber Co. v. Benson [Minn.]

97 N. W. 143.

47. Bankers' Bldg. & Loan Ass'n v. Wil

liams [Neb.] 96 N. W. 655. Oiling floor held

not to preserve lien. Steuerwald v. Gill. 85

App. Div. [N. Y.] 605.

48. Joralman v. McPhee [Coio.] 71 Fee.

419. Material furnished for a division i'ence

between two houses will not preserve the

lien on the houses and where such an item

is the only one furnished within the statu

tory period prior to the filing of the state

ment, the lien tails. Miller v. Heath. 2?. Pa.

Super. Ct. 313.

49. After the owner has accepted ma

terials as complete from the contractor. he

cannot by ordering more from the subcon

tractor revive the subcontractor‘s right to

file a lien, it having been lost by lapse of

time. Sulzer-Vogt Mach. Co. v. Rushville

Water Co., 160 Ind. 202.

50. Cahoon v. Fortune Min. & Mill.

[Utah] 72 Pac. 437.

51. Naughton & D. Slate Co. v. Nicholson,

97 Mo. App. 332.

C0.

[N. Y.]52. Lazzari v. Havens, 39 Misc.

265.

53. Clarke v. Heylman, 80 App. Div. [N.

Y.] 572.
54. McMullen v. Griggs, 23 Ohio Clrc. R.

417.
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simultaneous, regardless of the date of filing,“ and are given preference over

all other unsecured creditors of the owner and their representatives,“ as well as

subsequent purchasers,“ and incumbranccrs of the property."8

In those states where a lien is allowed on the building separate from the

land where the person contracting as owner has not complete title to the land,

the lien is paramount as to the building over a prior trust deed on the land.“

As determining priority between mechanics’ liens and other incumbrances,

the lien is regarded as attaching when the first work is done or materials deliv

ered on the land,60 and not before, though the contract was made before the

incumbrance was recorded.“1

A judgment on a mechanic’s lien is entitled to the priority the lien itself

had, but as against incumbrances earlier in date, the matters that give it priority

must be affirmatively shown, since the judgment implies nothing beyond the in

debtedness on which it is based.“2

The rule obtaining where leases and contracts of sale are made in contempla

tion of improvements“ does not apply to mortgages given under like circum

stances, and the lien of an ordinary mortgage is not subordinate to mechanics’

liens because the money which it was given to secure was loaned for the purpose

of improving the mortgaged premises and under an express contract that it be

so used.“ On the contrary, where by its terms the amount secured by a mort

gage was to be used for the improvement of the property, it is a prior lien on the

building in so far as the money was actually applied to the improvement ;°‘ but

55. Where liens are claimed under both

provisions of the Michigan statutes authoriz

ing liens on the property of toreign mining

corporations, such liens are simultaneous,

and those claimed under either law will be

given priority over those claimed under the

other. Bullock Mtg. Co. v. Sunday Lake

Iron Min. Co. [Mich.] 93 N. W. 611.

56. A claim entitled to a mechanic's lien

should be given preference by a. receiver.

Doty v. Auditorium Pier Co. [N. J. Eq.] 56

Atl. 720. A trustee in bankruptcy takes the

property subject to valid existing mechanics'

liens upon it. South End Imp. Co. v. Harden

[N. J. Eq.] 52 Atl. 1127.

57. A purchaser with notice takes subject

to the lien. Eggert v. Snoke [Iowa] 98 N. W.

372.

68. A judgment on a. mechanic's \lien

ranks as 9. Judgment from the date of its

entry; and as against incumbrances ot a.

later date, it is on the face of the record a

prior lien on the property bound by it. Nolt

v. Crow, 22 Pa. Super. Ct. 113. Where a

lessee begins the repair of premises in his

possession and during progress of the work

purchases and pays for them by borrowing

money from a. third person. the deed, mort

gage and payment all constituting one trans

action, the lien of the mortgage is not sub

ordinate to that of the mechanics doing the

work on the premises. Boggs v. McEwen

[Neb.] 96 N. W. 666.

59. Holland v. Cunliif, 96 Mo. App. 67.

Mills‘ Ann. St. §§ 2884, 2886. Joralman v. Mc

Phee [0010.] 71 Pac. 419; Hudson v. Barham

[Va.] 43 S. E. 189.

60. Holland v. Cunlii't, 96 Mo. App. 67.

The lien attaches when the work begins, and

becomes operative when the notice is given.

Hawkins v. Boyden, 25 R. I. 181. The bring

ing on the ground of machines intended to

become a part of the building is s. commence

ment of the building. Campbell v. John W.

Taylor Mfg. Co., 64 N. J. Eq. 3“. Where

the contract is made and some of the ma

terials delivered before the mortgage is re

corded, the lien is superior. Evidence held to

show priority of lien. Cahn v. Romandorf

[Neb.] 93 N. W. 411. A mortgagee who

knows the building is in progress when he

makes his loan and that more work and ma

terials will be required to finish it is not a

creditor without notice. Bond Lumber Co. v.

Masland [F1a.] 34 So. 254.

61. Where materials were contracted for

before but not delivered until after the re

cording ot a. mortgage, the mortgage is

superior. Keene Guaranty Sav. Bank v.

Lawrence. 32 Wash. 572. 73 Pac. 680. A con

tract to furnish lumber for one year in con

templation of improvements not definitely

decided on will not give a. lien prior to that

of a. mortgage executed after its making.

but before the improvements are begun.

Martin v. Tex. Bricquette & Coal Co. [Tex.

Civ. App.] 77 S. W. 651. An agreement to

continue in force a prior contract stipulated

to be effective for one year. and to continue

to furnish materials to complete the purpose

for which they were needed is a new con

tract and is not entitled to the priority over

a mortgage that the original one had. Mar

tin v. Tex. Bricquette & Coal Co. [Tex. Civ.

App.] 77 S. W. 651. '

62. Nolt v. Crow, 22 Pa_ Super. Ct. 113.

03. Ante. 5 4 E.

64. Chaffee v. Sehestedt [Neb.] 96 N. W.

161. Testimony as to the purpose of a. trust

-deed held a mere conclusion or opinion of

witness. Martin v. Tex. Bricquette & Coal

Co. [Tex. Civ. App.] 77 S. W. 651.

05. Joraiman v. McPhee [Colo.] 71 Pac.

419. The lien 01' a mortgage for moneys ad

vanced and actually used for the erection of

the building is superior to a mechanic‘s lien
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where a. part of the money raised ostensibly to improve the property is diverted

by the owner and borrower from its intended use, the mortgagee is entitled to

priority only as to the amount actually used on the property.“

§ 7. Assignment or transfer of Item—Formerly the lien was generally re

garded as a mere personal privilege and unassignable. The modern doctrine,

however, is that it is an attribute of the debt and following the rule that the as

signment of a debt carries with it the security belonging to it, the right to perfect

and enforce the lien generally follows the ownership of the debt on which it is

founded. Such is the express provision of the statute of many states." The effect

therefore of an unconditional assignment of the claim is to divest the assignor

of his right to a lien,68 and of all control over-it,“9 and vest it in the assignee ;7° but

neither a mere execution and delivery by the claimant of an order on the debtor]1

or the claimant’s attorney,"2 nor an assignment of the contract or lien as collateral

security, will have such efiect," especially where the assignee is a. party to the

proceeding and disclaims all rights.“

A bank which is permitted to complete work under a. subcontract assigned to

it as collateral security becomes a subcontractor and is entitled to a lien."

Where liens are assigned pending foreclosure, and the assignees intervene

and are recognized as the parties in interest, they are bound by any point decided

in the case that would be conclusive .as to their assignor."

§ 8. Waiver, loss, or forfeiture of lien or right to acquire tit—The lien is

waived by any provision in the original contract incompatible with its existence,

such as an agreement to take something besides money in payment,77 or agreeing

in an entire contract for a. lump sum to furnish lienable and nonlienable articles."m

it is also waived by a subsequent acceptance of security either on the property, or

that of individuals not parties to the transaction ;" but taking the note of the

owner who incurred the debt is not necessarily a waiver,”0 nor is the acceptance

by a. subcontractor of an order on the owner for the amount due him.“l

filed subsequently to the recording of the

mortgage, whether the mortgage was execu

ted to secure future advances, or money al

ready advanced, and while the building was

in course of erection. Young v. Haight [N.

J. Law] 55 Atl. 100.

06. Chauncey 'v. Dyke Bros. [C. C. A.] 119

Fed. 1.

07. It is not necessary that the person

entitled to a. lien first file a statement of his

claim to make it assignable. McAlister v.

Des Rochers [Mich.] 93 N. W. 887.

08. Bankers‘ Bldg. & Loan Ass'n v. Wil

liams [Neb.] 96 N. W. 655.

69. Bankruptcy of the contractor after as

signment of his contract and rights there

under to pay laborers and materialmen does

not affect the assignee's right to a lien, and

settlement by the owner with the trustee in

bankruptcy is no defense. Kudner v. Bath

[Mich.] 97 N. W. 685.

70. The assignee of both the contractor

and such of his laborers as have filed liens

may recover on the contractor's claim atter

the time for filing other liens has passed and

discharge of the liens already filed is not a.

condition precedent. Cady v. Fair Plain

Literary Ass‘n [Mich.] 97 N. W. 680. A trus

tee in bankruptcy may file and enforce a lien

belonging to the bankrupt. Davis v. Fidel

ity & Deposit Co., 75 App. Div. [N. Y.] 518;

Held v. Burke, 83 App. Div. [N. Y.] 509.

71. No acceptance by debtor. Omaha. Oil

Curr. Law, Vol. 2—56.

& Paint Co. v. Greater America Exposition

Co. [Neb.] 93 N. W. 963.

72. Where plaintift gave one of his ma—

terialmen an order on his attorney for the

amount of his claim to be paid out of the

plaintiff's judgment when collected is not

such an assignment as will defeat plaintiff's

right to recover as to the amount of the or

der. Holland v. Cunliff. 96 Mo. App. 67.

73. Hawkins ,v. Mapes-Reeves Const. Co..

82 App. Div. [N. Y.] 72.

74. Shapiro v. Schultz [Ind. App.] 68 N. E;

184.

75. Security Nat. Bank v. St. Croix Power

Co., 117 Wis. 211.

78. Shryock v. Hensel, 95 Md. 614.

77. Notes and mortgage. Vanderpoel v.

Knight, 102 Ill. App. 596. An agreement to

take a'. note and mortgage on other lands as

additional security does not waive the right:

to a. lien. Halsted v; Arick [Conn.] 56 Atl.

628. An agreement to take bonds and stock

will waive the lien only so far as payment

ls actually made under the contract. Baum

hoft v. St. Louis 8: K. R. Co., 171 M0. 120.

78. Rinzel v. Stumpf. 116 WVis. 287; Me—

Dowell v. Rockwood. 182 Mass. 150.

79. Taking trust deed on building by sub‘

contractors waives their lien. Kendall V.

Fader, 199 111. 294.

80. Cady Lumber Co. v. Greater America

Exposition C0. [Neb.] 93 N. W. 961; Kendall

v. Fader, 199 111. 294.
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The claimant may release his lien in so far as his own interests are con

cerned;82 but no subsequent agreement between the owner and contractor will be

given validity to prejudice the rights of subcontractors, laborers and materialmen

against the amounts earned under the contract."

The surrender of a lease prior to its expiration and the acceptance thereof

by the lessor will not defeat liens on the leasehold estate.“

Where the holder of a lien purchases the property on which there is another

lien, equity will not treat his lien as merged in his title so as to give the other

lien priority."

§ 9. Discharge and satisfaction—Where, under the statute, the lienor is

notified to bring suit to enforce his lien on pain of its vacation, :1 good faith eifort

to obtain service on the owner within the time limited is sufficient.“ Money

deposited by the owner at the request of the contractor, out of a payment due him,

with the county clerk to discharge subcontractors’ liens, on failure of those liens,

becomes the property of the contractor and is not subject to the claims of liens

subsequently filed." A discharge of the owner in bankruptcy will not defeat the

lien." - '

§ 10. Remedies and procedure to enforce lion. 'A. By scire facias, attach

ment, and other statutory legal proceedings—Where the contract provides that

the building must be delivered to the owner “with full release of liens” before

the final payment is due, the contractor cannot maintain an action on a lien

claim brought before the release was delivered, though releases are tendered in

court at the time of trial."

In Florida, it is permissible in a common law action to join with a special

Count to enforce a lien, common counts for work done and materials furnished,

and upon account stated.”

In Delaware, one who purchased the property after the contract was made

is not a necessary party ;'1 but in New Jersey, the rights of the builder and the

several owners and mortgagees are to be settled in a single suit, by the judgment

in which the priorities of the liens of the plaintiff and each of the defendants

are to be settled.92 _

Service of the scire facias on the defendant without service on the occupant

of the building or posting it thereon as provided by the statute is insuflicient.”

A recital in a declaration against an owner, after demand and stop notice,

that plaintiilf has obtained judgment against the contractor for the amount

81. Lentz v. Eimermann [Wis] 97 N. W.

181.

82. A subcontractor who has released his

lien cannot maintain an action against the

sherii! for wrongful distribution of the pro

ceods of a sale of the property made in re

liance on the release. Dowd v. Crow, 205

Pa. 214. A subcontractor releasing his lien

to enable the contractor to raise money to

carry on the work cannot as against the in

cumbrancer allege that he signed under an

agreement that the release should not be

effective unless all claimants signed it, where

the contractor in procuring the release acted

for himself and not as the agent of the

incumbrancer. Dowd v. Crow, 205 Pa. 214.

83. White v. Livingston. 174 N. Y. 538.

The surrender of a. building contract after

commencement of the work and the substi

tution of another stipulating against the

filing of liens by either the contractor or

any one claiming under him cannot prejudice

the rights of one who furnishes labor or ma

terials under the original contract. Lee v.

“’iliiams. 22 Pa. Super. Ct. 564. 571.

84. McAnally v. Glidden. 3O Ind. App. 22.

85. Bullock Mfg. Co. v. Sunday Lake Iron

Min. Co. [Mich'.] 93 N. W. 611.

88. William H. Jackson Co. v. Haven. 87

App. Div. [N. Y.] 236.

87. White v. Livingston. 174 N. Y. 588.

88. Holland v. Cunlii’t, 96 Mo. App. 67.

80. Titus v. Gunn [N. J. Err. & App.] 55

At]. 735.

90. Rev. St. 1892, §§ 1004. 1744. as amended

by c. 4582, p. 122. approved June 2, 1897.

\Vest v. Grainger [FlaJ 35 So. 91.

01. Carsweil v. Patzowski [DeL] 55 Atl.

342.

92. Culver v. Lieberman [N.

App.] 55 Atl. 812.

93. Rev. Code, p. 820. Carswell v. Patzow

ski. 3 Pen. [Del.] 593.

J. Err. &
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claimed in his notice, is a mere recital of evidence and is surplusage and will not

defeat a plea by the owner that the claimant claimed more than was actually due

him.“

A proceeding to secure an attachment to enforce a mechanids lien cannot be

commenced by affidavit. -An order of court is necessary to its issuance.05

A judgment by the claimant against the contractor is not conclusive upon the

owner.“

To give a judgment on a mechanic’s lien priority over an incumbrance created

prior to the entry of the judgment, proof must be made that the building to which

it relates was commenced before the incumbrance was created; that work was done

or materials furnished by the claimant for or about the construction of the build

ing, for which the law gives a lien, and that the claim therefor was filed as a lien

within six months thereafter."

The judgment in scire facias on a mechanic’s lien is as invulnerable to collat

eral attack as any other."

Where the contractor, though a nonresident, appears generally, a personal

judgment against him is proper, though the lien fails for insufficient proceedings

against the land.” _ ,

(§ 10) B. By foreclosure as in equity. In general.—With a few exceptions,

the remedy generally provided for the enforcement of a mechanic‘s lien is by

suit in equity,‘ which is regarded as distinct from and unaffected by any right the

claimant may have to sue at law for the debt.’

Where one claiming under the contractor sues, a personal judgment against

the contractor is not essential,a and after the contractor’s laborers have enforced

their claims by foreclosure, the contractor is entitled to enforce his claim for the

balance of the contract price.‘

Jurisdiction.——The court of general original jurisdiction of the county in

which the land is situate has jurisdiction to enforce the lien,“ and the rights of all

claimants serving stop notices on the owner before the filing of a petition in bank

ruptcy against the contractor are enforceable in the state court.0

Limitations—Unless the action is brought within the statutory period, the lien

is lost.’

Abatement—The cause of action survives the death of the owner of the prop

erty,8 and may be continued in the name of the lienor, though he assigns his claim

after bringing suit.‘

Taylor v. Wahl [N. J. Law] 55 Ati. 40.

De Soto Lumber Co. v. Loeb [Tenn.]

W. 1043.

5. District court. Noyes v. Smith [Tex.

Civ. App.] 77 S. W. 649.

6. South End Imp. Co. v. Harden [N. J.

Taylor v. Wahl [N. J. Law] 55 At]. 40. Eq.] 52 Atl. 1127.

Nolt 11. Crow, 22 Pa. Super. Ct. 118. 7. Terwilliger v. Wheeler, 81 App. Div.

Nolt v. Crow, 22 Pm Super. Ct. 113. [N. Y-l 450~ The provision of the Indiana

94.

95.

76 S.

96.

97.

98.

99. Smith v. Colioty [N. J. Err. 8.: App.]

55 At]. 805.

1. No bill lies to enforce the common law

lien on personal property. Burrough v. Ely

[W. Va.] 46 S. E. 371.

2. A claimant may maintain separate ac

tions for the debt and to enforce his lien.

Power v. Onward Const. Co.. 39 Misc. [N. Y.j

707. Plaintiff is not barred from enforcing

his lien by the fact that the funds _due him

are in the hands of a trust company and he

has an action against it therefor, where the

trust company has refused to pay him at

the owner's request. Baumhoif v. St. Louis

& K. R. Co.. 171 M0. 120.

3. Holland v. Cunliff. 96 Mo. App. 67.

4. Boucher v. Powers [Mont] 74 Fee. 942.

statute dispensing with the necessity of no

tice, where the debtor is in failing circum

stances, doos not operate to extend the time.

for bringing suit to enforce the lien in such'

cases [Burns’ Rev. St. 1894, ii 7255, 7257.

7259]. Smith v. Tate, 30 Ind. App. 367.

Where an action to foreclose is brought

within the statutory period and prosecuted

to a. final Judgment not on the merits. a. new

action may be brought any time within a

year from that final termination. Conolly v.

Hyams, 176 N. Y. 403.

8. Perry v. Levenson, 82 App. Div. [N. Y.]

94.

9. Hawkins v. Manes-Reeves Const. Co.,

82 App. Div. [N. Y.) 72; Perry v. Levenson,

82 App. Div. [N. Y.] 94.
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Parties—Neither a mortgagee,“ an owner after bankruptcy,11 nor a general

creditor of the owner, is a necessary party to the foreclosure suit ,1” but in a suit

by a materialman, the contractor is,13 though failure to make him a party is re

garded in Missouri as a mere irregularity.“ '

Bill, complaint or petition—The bill must show at compliance with all the

statutory requisites to the fixing of the lien,“ such as the filing of a proper state

ment" within the time limited by the statute ;" must show that suit has been timely

brought,“ that payment of the amount claimed therein is presently due ;" and

must describe the land with sufficient accuracy to permit its location.20 Patent

clerical errors, however, are immaterial,21 and such defects are curable by amend

ment, as are curable in other equitable actions.“2 A complaint that states facts

suiiicient to justify a personal judgment against the owner is not demurrable,"

nor is it subject to attack for the first time on appeal, though personal judgment

was denied below and foreclosure decreed.“

A complaint by a trustee in bankruptcy alleging that he has filed a lien for

material furnished by the bankrupts and that they also filed a lien and assigned it

to him states but one cause of action."

A waiver of the right to a lien on such of the property as is situated in one

town, the balance being in another, is not ground for a demurrer to the petition

to enforce the’lien.2°

A subcontractor’s petition is good, though it prays judgment against the

owner,” and in those states in which the liability of the owner is measured by the

original contract, the subcontractor’s complaint must allege the principal con

tract,” and show that something was due the contractor at the time of filing the

lien.“ Such averments are not necessary in those states where the liability of the

owner is not so limited.so

ment has been given or demanded or excuse

the want of such averment.

10. But not being a. party, he is not bound

by the decree and may attack it by injunc

tion. Fleming v. Prudential Ins. Co. [0010.

.i\pp.] 73 Pac. 752.

11. After bankruptcy, service on the trus

tee is sufficient without service on the bank

rupt owner. Hawkins v. Boyden, 25 R. I.

181.

12. One having a mere money demand

against defendant cannot intervene though

plaintiffs consent. Cook v. Gallatin R. Co.

[Mont.] 72 Pac. 678. Persons furnishing gas

fixtures for the building under a contract of

conditional sale are not necessary parties to

a suit to foreclose a. lien. Baldinger v. Le

vine, 83 App. Div. [N. Y.] 130.

18. Clayton v. Farrar Lumber Co. [6a.]

45 S. E. 723.

14. Holland v. Cunliif, 96 Mo. App. 67.

15. Such allegations are Jurisdictional

and when denied must be proved as laid.

McGlauflln v. Wormser [Monti] 72 Pac. 428.

16. A petition not averring that the state

ment was subscribed and swmn to is bad

and is not cured by filing a copy of the state

ment therewith. Newport & D. Lumber Co.

v. Lichtenfeldt, 24 Ky. L. R. 1969, 72 S. W.

778.

17. Seattle Lumber

[Wash] 74 Pac. 1001.

18. A bill tailing to allege that the period

of limitations has not passed is demurrable.

Sav. Bank of Richmond v. Powhatan Clay

Mfg. Co. [Va] 46 S. E. 294.

19. The complaint must state that the

architect’s certificate necessary to final pay

Co. v. Sweeney

McGlauflin v.

Wormser [Mont.] 72 Pac. 428.

20. Security Nat. Bank v. St. Croix Power

Co., 117 Wis. 211. Patent clerical errors in

the description of the land will not vitiate

the petition. Sawyer & A. Lumber Co. v.

Clark, 172 M0. 588.

21. Sawyer & A. Lumber Co. v. Clark, 172

Mo. 588. Clerical error in stating date of

mint: notice held immaterial. Seattle Lum

ber Co. v. Sweeney [Wash.] 74 Pac. 1001.

22. Hawkins v. Boyden. 25 R. I. 181. The

petition may be amended at the trial to con

form to the evidence. where no prejudice will

follow. Baltis v. Friend. 90 Mo. App. 408.

Where the contract provides for alterations.

an amendment of the complaint at the trial

to show modifications is properly permitted.

Poerschke v. Horowitz. 84 App. Div. [N. Y.]

443.

23. Security Nat. Bank v. St. Croix Power

Co.. 117 Wis. 211.

24. Lengelsen v. McGregor [Ind.] 67 N. E.

524.

25. Davis v. Fidelity & Deposit Co.. 75

App. Div. [N. Y.] 518.

28. Poole v. Fellows, 25 R. I. 64.

27. Kasper v. St. Louis Terminal Ry. Co.

[Mo. App.) 74 S. W. 145.

28. Clapper v. Strong, 41 Misc. [N. Y.) 184.

29. Hathorne v. Panama Park Co. [Fla]

3! So. 812.

so. Cady Lumber Co. v. Conkling [Neb.]

98 N. W. 42.
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Plea or answer.—Averments in the answer without relevancy to the issues are

properly stricken out.31

The lienor not being entitled to a personal judgment, in South Carolina, there

can be no counterclaim by the owner against him.“2

Judgment.—In most states, plaintiff is entitled to a personal judgment against

the person liable for the debt," though he fails to establish his lien,“ and by ex

press provision of the code in New York, where plaintiff fails to establish a valid

lien, he is entitled to a personal judgment against his debtor, if proved," though

the statute, it is said, does not extend to cases where there never was any right to a

valid lien, since to give it effect in these cases would deprive the defendant of his

constitutional right to a jury trial on a mere unsupported allegation.“ Subcon

tractors not filing liens, however, are not entitled to personal judgments against the

contractor," and where plaintifi declares as a subcontractor, but fails to allege a

contract between his principal and the owner, he cannot, on it appearing that

nothing was due the contractor from the owner, have a personal judgment against

the owner on the theory of a direct contract with him.” Whether or not a personal

judgment may be had on failure of the lien, the right to personal judgment for a

deficiency remaining after enforcement against the property is almost universa ,8”

except in South Carolina, in which state no personal judgment even for a deficiency.

may be rendered.‘0 Only parties and privies are bound by the judgment,“ and

where mortgagees, necessary parties to the suit, have not been brought in, they may,

after the time limited for bringing suit expires, enjoin the sale under the decree

foreclosing the lien.‘2 In those states in which a lien on buildings separate from

the land are allowed, the judgment may be enforced in a proper case against the

building as personal property.“

Appeal.—An appeal lies from an order dismissing the action in Kentucky re

gardless of the amount in controversy.“ A decree in favor of a materialman whose

right is based on notice to the owner and not on a lien on the building is review

Co. v. mention of complainant is not a finality so81. Ontario-Colorado Gold Min.

liacKenzie [Colo. App.] 74 Fee. 791.

32. Tenny v. Anderson Water, L. & P. Co.

[8, C.] 45 S. E. 111.

88. Mel-Lalo v. Maloney [Neb.] 93 N. W.

677.

84. Spalding v. Burke [Wash] 74 Fee. 829.

85. Code Civ. Proc. 5 3412; Terwilliger v.

\Vheeler, 81 App. Div. [N. Y.] 460: Hawkins

v. Mapes-‘Reeves Const. Co., 82 App. Div. [N.

Y.] 72; Steuerwald v. Gill, 85 App. Div. [N.

Y.] 605; Clapper v. Strong, 41 Misc. [N. Y.]

184; Villaume v. Kirchner. 85 N. Y. Supp. 377.

so. Mowbray v. Levy, 85 App. Div. [N. Y.]

68; Deane Steam Pump Co. v. Clark. 84 App.

Div. [N. Y.] 450; Id., 84 N. Y. Supp. 851;

Castelli v. Trahan. 77 App. Div. [N. Y.] 472.

31'. Nussherger v. Wasserman, 40 Misc. [N.

Y.] 120.

38. Kane v. Hutkofl, 81 App. Div. [N. Y.]

105.

89. A general execution cannot issue on

the jud'gment until the property covered by

the lien has been exhausted. Marks v.

Pence. 31 Wash. 426, 71 Pac. 1096. Where

a decree has been passed adjudging claim

ant entitled to a lien, ordering a. sale of

the property. the payment of prior liens and

the residue it any to claimant, and awarding

him an execution for any deficiency, a. subse

quent decree confirming a sale for less than

the amount of prior liens and making no

as to bar his right to execution under the

prior decree. McCarthy v. Holtman, 19 App.

D. C. 150.

40. Tenny v. Anderson Water, L. 8: P. Co.

[3. C.] 45 S. E. 111.

41. Holland v. Cunliflf. 96 Mo. App. 67.

42. Martin v. Berry, 159 Ind. 566.

43. The purchaser of a building on which

a lien has been decreed separate from the

land is entitled to maintain replevin for it.

Shull v. Best [Neb.] 93 N. W. 753. Where

one who furnishes material to one merely

in possession of land obtains a. lien on the

building separate from the land on the

theory that it is personalty only. a pur

chaser at the foreclosure sale cannot be de

feated of his right to remove the building

by the subsequent purchase of the land by

the original possessor. Id. Where it is de

creed that the lien of the mechanic is

superior as to the building and that of a.

mortgagee is superior as to the land, the

court cannot adjudge the amount of the lien

on the building with the right of the land

owner to pay it and save the building. The

most the decree can do is to adjudge title

in each party as to his particular part of

the property with right to the owner of the

building to remove it within a. reasonable

time. Wilson v. Lubke, 176 M0. 210.

44. Fowler v. Pompelly [Ky.] 76 S. W. 173.
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able by appeal and not by writ of review.“ Where a subcontractor sues to en

force a lien, error will not lie to review a ruling sustaining a demurrer in behalf

of the owner, the cause being still pending as to the contractor and others.“ On

appeal from a judgment fixing the priority of liens, the appellant can be given

priority over those only whom he has made parties to the appeal."

Costa—Where plaintiif has judgment but the only issue litigated is between

the owner and a party other than plaintiff, as to which the owner is successful, the

owner is properly awarded his costs against such party.“

Where defendant tenders the amount he admits to be due and brings it into

court, on judgment going as he claimed, his costs are properly ordered paid out of

the fund in court."

The matter of costs in Illinois is not governed by the chancery rule, but is con

trolled entirely by the statute in force at the time the contract was made,“ and a

taxing of costs and fees without evidence at ten per cent of the recovery, being

the maximum allowed by the statute, is at most only an irregularity.“

The allowance of attorney’s fees without proof of their reasonableness is error

in Florida," and they are not allowable at all in Colorado" or Kansas, the statute

providing therefor being regarded in the latter state as a denial of the equal pro

tection of the laws,“ though it is otherwise in Idaho.“

In New York, the claimant is entitled to bring suit for foreclosure in the su

preme court without subjecting himself to costs, however small his claim.“

(§ 10) 0. By intervention or cross. proceedings.—The bankruptcy court has

jurisdiction to determine the priority of liens on the fund arising from the sale of

the bankrupt’s property, though the trustee has no interest in that question." A

defendant lien claimant is entitled, in Wisconsin, to a judgment establishing his

lien without service of an answer demanding such relief on the owner, but is not

entitled to a personal judgment against him without such service."

(§ 10) D. Interpleader.—The owner of a building bringing interpleader to

determine the distribution of the sum due the contractor is not entitled to costs

where the sum found against him is considerably greater than he admitted."

§ 11. Indemnification against liens—A statute requiring owners to take

bonds from the contractors conditioned for the payment of laborers and material

men and inuring to such claimants is void,“0 and a bond apparently given there

under will not be upheld as a common law obligation, though it does not recite the

statute.‘1

A surety on the bond of the contractor given to secure faithful performance

of the contract cannot enforce a lien for materials against the building."2

The Owner may proceed against the surety in Missouri without exhausting his

45. Weldon v. Superior Court. 138 Cal. 427,

71 Pac. 502.

48. Pittsburgh Plate Glass Co. v. Peper, Pac. 958.

96 MO- ADP- 595- 50. Faville v. Hadcoek, as Misc. [N. Y.]

47. Hall v. New York. 176 N. Y. 293. 397.

48- Harvey v- Brewer' 32 App- Div- [N- 57. Chauncey v. Dyke Bros. [0. c. A.] 119

55. Bass. Laws 1899, p. 150,- e. 1. Thomp—

son v. Wise Boy Min. & Mill. C0. [Idaho] 74

Y.] 589.

49. Kruegel v. Kitchen [Wash.] 74 Pac.

373.

50. Kendall v. Fader. 199 Ill. 294; Kallna.

v. Steinmeyer, 103 Ill. App. 502.

51. Kallna v. Stelnmeyer. 103 Ill. App. 502.

52. Gundy v. Drew [Fla] 34 So. 305.

58. Sickman v. Wollett [Colo.] 71 Pac.

1107.

54. Kan. Gen. St. 1901, § 6125.

v. Woodmansee [Kara] 74 Pac. 640.

Atkinson

Fed. 1.

58. Dusick v. Meiselbach [Wis.] 96 N. W.

144.

59. English v. Warren [N. J. Eq.) 64 Atl.

60.

00. Cal. Code Civ. Proc., § 1203. Snell v.

Bradbury, 139 Cal. 379, 73‘Pac. 150.

61. San Francisco Lumber Co. v. Blbb, 139

Cal. 192, 72 Pac. 964.

02. Closson v. Billman [Ind.] 69 N. E. 449.
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remedy against the contractor,“3 and where the surety defends suit on the lien, he

cannot on subsequent suit by the owner on the bond make any defense as to the

validity of the lien not availed of in the suit thereon.“

Where the bond is conditioned to pay the QWncr any sums he may have to pay

to remove liens, it does not stand as security to the laborers and materiahnen, and

they are not entitled to maintain suit on it.“

The surety is liable to the owner for a judgment he has paid a materialnian

in excess of the contract price, though the materialman notified him of his claim

while he still had enough of the contract price in his hands to pay it ;““ but where

the contract makes no provision against liens, and the bond is conditioned only

for performance thereof, the sureties are not liable for the owner’s damages on

account of liens."

MEDICINE AND SURGERY."

§ 3. Employment and Contracts with Phy

nicinns, etc. (888).

§ 4- Malpractice and Other Torts (889)

§1. Public Regulntions of the Business

of Treating Disease (887).

§ 2. Regulations Concerning Keeping and

Sale 0! Drugs and Medicine. (888).
I

1. Public regulations of the business of treating disease—The “practice of

medicine” within the meaning of statutes which regulate it is construed strictly.“9

The state, in its exercise of police power, may make reasonable regulations for the

practice of medicine,70 dentistry," or pharmacy." But it is beyond the police

Meffert v. State Board of Medical Registra83, 04. Manny v. National Surety Co. [Mm

App.] 78 S. W. 69.

05. Green Bay Lumber Co. v. Indepen

dent School Dist. [Iowa] 97 N. W. 72.

00. Neith Lodge No. 21, I. O. 0.

Vordenbaumen [La.] 35 So. 524.

61. Boas v. Maloney, 138 Cal. 105, 70 Pac.

1004.

68. Includes physicians,

tists, etc.

69. Osteopathy is not the practice 01! medi

cine. State v. MacKnight, 131 N. C. 717, 59

L. R. A. 187; Hayden v. State, 81 Miss. 291.

An osteopathic physician whose treatment

consists in manipulating the muscles with

his hands does not violate a statute forbid

ding an unlicensed person to apply “any

drugs, medicine or other agency or applica—

tion" [Gen. St. p. 2086, §§ 34, 36]. State v.

Herring [N. J. Law] 56 Atl. 670. A “magnetic

healer" is engaged in the practice of medi

cine within the meaning of a statute making

it unlawful to practice medicine without a.

F., V.

druggists, den

license [Burns' Rev. St. §§ 7318-7323 E].

Parks v. State, 159 Ind. 211. A Christian

Scientist is not a. "physician" within the

meaning of an ordinance imposing a. penalty

upon any physician. who having treated a

contagious disease, fails to report it to the

board 0! health. Kan. City v. Baird, -92 Mo.

App. 204. A dental surgeon is not within a

statute giving cities power to regulate "itin

erant doctors, physicians and surgeons."

Cherokee v. Perkins. 118 Iowa. 405. Medi

dne as applied to human ailments means

something which is administered, either in

ternally or externally in the treatment of

disease or the relief of sickness. Kan. City

v. Baird, 92 Mo. App. 204.

70.

Michigan, 47 Law. Ed. 563;188 U. S. 505.

Parks v. State, 159 Ind. 211; Reetz v. -

tion & Examination. 66 Kan. 710, 72 Pac. 247.

there a statute relieves from examination

applicants who have diplomas from a medi

cal college with a. four-year course, it does

not apply to an applicant it at the time of his

residence at the college the course was three

years. Moore v. Napier, 64 S. C. 564. Laws

1887, p. 225, providing for the issuing of

certificates by the board of health to those

who hold diplomas from medical institutions

in good standing as determined by the board,

gives the board power to declare that only

those institutions with a four-year course

are in good standing. 111. State Board of

Health v. People, 102 Ill. App. 614. Pub.

Acts 1903, p. 209, No. 162, creating the State

Board of Osteopathic Registration and Ex

amination. provides for examination and

registration of persons betore practicing

osteopathy, and excepts from examination

those in practice “at the time of the passage

of this act." Held. that the time when the

act took effect and not the date of its ap

proval must be taken with reference to the

exception. Mills v. State Board of Osteo

pathic Registration & Examination [Mich.]

98 N. -W. 19.

71. P. L. 1898. p. 118 held constitutional.

State v. Chapman [N. J. Law] 55 Atl. 94.

Acts 1897, p. 119. Morris v. State, 117 Ga. 1:

State v. Board of Dental Examiners, 31 \Vash.

492, 72 Pac. 110. A statute giving power to

ii. state board to restrict the practice of den

tistry to those holding diplomas from a den

tal school, college or university without re

spect to the ability of the applicant to pass

an examination conducted by the board it

self. is not imconstitutional as class legisla

Gothard v. People [C010.] 74 Pac. 890.
tion.

72. Ky. Board of Pharmacy v, Cassidy, 25

Ky. L. R. 102, 74 S. W. 730. But they
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power of the legislature to provide that the “practice of medicine” shall mean the

management for reward of any disease, physical or mental, real or imaginary, with

or without drugs or surgical operation, so as to subject all persons engaged in these

pursuits to the restrictions placed upon physicians and surgeons." A statute giv

ing a. state board power to revoke the license of a physician for immoral conduct is

valid. It is not ex post facto nor does it deprive him of property without due pro

cess of law." A license to practice medicine illegally issued may be revoked with

out notice by the board which grants it." The complaint for practicing medicine

without a license need not state the particular acts or means by which the defend

ant practiced."

§ 2. Regulations concerning keeping and sale of drugs and medicines.—A

druggist is liable for damages from negligence in selling poison or other drugs,"

but where he holds a license certificate, he is not responsible for the unlawful act

of his clerk, committed without his knowledge or consent." On a prosecution for

carrying on a drug business without a license,79 the burden of proving a license

is on the defendant.80 Where druggists are by statute allowed to sell liquor upon

an application to be filled out by the applicant, the application must be completely

filled out or the druggist will be guilty of violating the law."1 A statute forbidding

the sale of drugs, medicines, poisons, etc., except by registered pharmacists, is not

violated by the sale of patent or proprietary medicines."

§ 3. Employment and contracts with physicians, eta—One who summons a

physician for a member of his family is liable",a A physician or surgeon may re

cover the reasonable value of his services, but they must be rendered in good faith

can be no recovery from the druggist on the

ground of negligence. Fowler v. Randall,

can have no retroactive effect. State v.

Board of Pharmacy, 110 La. 99.

78. Act 1903. p. 1074. c. 697.

was a masseur. State v. Biggs,

729.

74. Even though the immoral conduct

was before the passage of the act. Meffert

v. State Board of Medical Registration & Ex

amination, 66 Kan. 710, 72 Pac. 247. A stat

ute requiring registration of physicians and

prohibiting those not registered from prac

ticing is not invalid as an ex post facto law.

even as to physicians practicing before its

passage and whose registration is subse

quently refused. Reetz v. Mich., 188 U. S.

505, 47 Law. Ed. 663.

75. Volp v. Saylor, 42 Or. 546, 71 Pac. 980.

76. White v. Lapeer Circuit Judge [Mlch.]

94 N. W. 601. See, also, State v. Flanagan

[R. 1.] 56 Atl. 876. An indictment that the

defendant is “engaged in the practice" of

medicine without a license is sufficient un

der a statute providing that he shall not

“enter upon the practice" of medicine with

out a license. Com. v. Campbell, 22 Pa.

Super. Ct. 98. On a prosecution for practic

ing medicine without a license, evidence of

a newspaper advertisement by one with the

same name as the defendant's will not war

rant a conviction. State v. Dunham, 31

W'ash. 636, 72 Pac. 459.

77. Mistake in selling copperas for Glau

ber's salt. Kennedy v. Plank [Wis] 97 N.

‘V. 895. \‘Vhere a. statute forbids druggists

to sell poison in quantities or doses except

on a physician‘s prescription. it is contribu

tory negligence as a matter of law for one

to obtain morphine from a druggist's clerk.

and in case of death from an overdoee, there

Defendant

133 N. C.

99 Mo. App. 407. It is not contributory neg

ligence for the plaintiff to use carbolic acid

out of a bottle with a label marked “carbolic

acid." it he sent the empty bottle with that

label to the druggist and ordered arnica

and it was sent back without a change of

label. Peterson v. Westmann [Mo. App.] 77

S. W. 1015.

78. Clerk sold liquor to person without a

physician's prescription. Cullinan v. Burk

hard, 41 Misc. [N. Y.] 321.

79. Pen. Code, art. 455, prohibiting others

than licensed pharmacists from selling medi—

cine. does not apply to the sale of intoxicat

ing liquor on prescription. Watson v. State

[Tex. Cr. App.] 78 S. W. 504. The defendant

is not entitled to a. new trial on the ground

of newly discovered evidence, if by due dili

gence such evidence could have been pro

cured before the trial. State v. Morgan, 96

Mo. App. 343. In order to revoke a drug

gist’s license on a. conviction for a second

offense under a statute providing for such

revocation, the previous conviction must be

charged in the indictment. State v. \Vatts

[Mo. App.] 74 S. W. 376.

80. State v. Horner. 52 W. Va. 373.

81. State v. Harris [Iowa] 97 N. W. 1093.

. Ky. Board of Pharmacy v. Cassidy, 25

Ky. L. R. 102, 74 S. W. 730.

88. An old lady living in a family for 9

years and performing services for which she

receives the necessaries of life is a member

of the family, and the head oi.’ the family

who calls in the physician is liable unless he

gives notice that he will not pay for such

services. Grattop v. Rowheder [Neb.] 95 N.

W. 679.
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and upon the defendant’s express or implied promise to pay for them.“ Whether

or not the result is beneficial is immaterial.“ Where a house physician calls in a

surgeon to operate upon defendant, the latter is liable for the reasonable value of

the surgeon’s services, unless the hospital authorities agreed to furnish the services

of a surgeon.“ A physician cannot recover for his services without showing a

compliance with the statutes regulating the practice of medicine,“ nor if he has

been guilty of malpractice ;” but a note given for the services of a physician prac

ticing without a license is valid in the hands of a bona fide purchaser.”

§ 4. Malpractice and other torts—A physician or surgeon is bound to employ

such reasonable skill and diligence as is ordinarily exercised in his profession and

is liable to his patient only for his failure to use such skill and diligence.“0 In an

action for malpractice, only such damages can be allowed as the deceased sustained

in his lifetime,“1 and punitive damages are not usually allowed."2 In an action

for malpractice, it is in the discretion of the court to compel the plaintiff to ex

hibit her injury, when a physician is testifying as an expert for the defense.93

Medical works, being hearsay, are inadmissible, except on cross-examination, when

a specific work may be referred to to discredit a witness who has based his testi

mony upon it.“ Where a railroad retains a certain sum monthly from the wages

of its employes for a hospital fund, in order to render them medical attendance

when necessary, and derives no profit from such fund, the only duty it owes to an

employe is one of ordinary care to retain a competent physician, and if it uses such

88. Brinkman v. Kursheedt. 84 N. Y. Supp.H. McCoy v. Fletcher, 85 N. Y. Supp. 1022;

575.Abram v. Krakower. 84 N. Y. Supp. 529. In

an action for services rendered to one of de

fendant‘s employes. an instruction that the

jury may presume that the vice-president

and general manager of defendant corpora.

tion had authority to employ plaintiff to ren

der such services is proper. Hasler v. Ozark

Land 8: Lumber Co. [Mo. App.] 74 S. W. 465.

Where a physician rendered initial treat

ment to defendant, the question of authoriza

tion for subsequent treatment is for the

jury. Head v. American Bridge 00., 88 Minn.

81. In an action for services, if there is no

conflict in the evidence of experts as to their

value. the jury cannot disregard such evi

dence and decide on their own judgment.

Ladd v. \‘Vitte. 116 Wis. 35. Where a physi

cian rendered services to a railroad in ear

ing for passengers injured in a. wreck. the

Jury should consider his skill and experience.

the character and amount of the services.

McKnight v. Detroit & M. R. Co. [Mich.] 97

N. W. 772.

85. At least in cases of surgery.

\Vitte, 116 W'is. 35.

88. Crumrine v. Austin [Mich.] 94 N. W.

1057.

87. Wooley v. Bell [Tex. Civ. App.] 76 S.

IV. 797. If the statute is prohibitory.

Wickes-Nease v. Watts. 30 Tex. Civ. App.

515. Where defendant denied plaintiff's

right to practice medicine, a. certificate of

the clerk of the superior court, showing his

registration. is prima facie proof of his right

to practice. Trentham v. Waldrop [Ga.] 45

S. E. 988. Laws 1893. c. 661. § 148, providing

that a. registration defective in form may be

cured by filing a. regent‘s certificate, relates

hack to legalize contracts of employment

made with the physician during his defective

registration. Ottaway v. Lowden, 172 N. Y.

129, 11 Ann. Gas. 412.

Ladd V.

8!). Citizens' State Bank v. Nore [Neb.] 93

N. W. 160: State v. Hall. 109 La. 290.

90. Dislocation of hip; mistake in diag

nosis. English v. Free. 205 Pa. 624. In the

following cases negligence was found: Com

pound fracture of tibia and fibula of leg

above the ankle. Leisenring v. La. Croix

[Neb.] 94 N. W. 1009. Injury to right knee.

Aspy v. Botkins. 160 Ind. 170. Negligently

leaving a sponge in an incision made for the

removal of an appendix. Gillette v. Tucker.

67 Ohio St. 106. Oblique fracture of left

thigh bone. Morris v. Despain, 104 Ill. App.

452. Compound fracture of the leg. Baxter

v. Campbell [5. D.] 97 N. W. 386. See, also,

Thomas v. Dabblemont, 31 Ind. App. 146.

In the following cases no negligence

was found: Failure to use a. tourniquet.

De Long v. Delaney, 206 Pa. 226. Use of

X-rays to locate a foreign substance. In

such a case the rule requiring opinions of

defendant's own school on the question of

negligence does not apply. Henslln v.

Wheaton [Mind] 97 N. IV. 882. Dislocated

arm. Instruction that defendant was bound

to use the skill exercised by ordinarily skill

f‘ul and prudent physicians “in that vicinity"

held erroneous. Burk v. Foster. 24 Ky. L. R.

791, 69 S. W. 1096, 59 L. R. A. 277. A charge

that the defendants would not be liable if

they performed the operation in a. careful

and skillful manner. believing that it was

proper. is too broad. Such belief must be

well founded and acquired in the exercise of

due professional care and skill. Johnson v.

“'inston [Neb.] 94 N. YV. 607.

01. Ramsdell v. Grady. 97 Me. 319.

92. Baxter v. Campbell [8. D.] 97 N. W.

386.

98.

94.

104.

Aspy v. Botklns. 160 Ind. 170.

Bailey v. Kreutzmann [Cal.] 75 Pac.
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care, it is not liable for the negligence of such physician in treating one of its em

ployes.“

MERCANTILE AGENCIES.

A mercantile agency is liable in libel for the acts of its agents." A statement

to a mercantile agency may constitute fraud as to any subscriber to the agency,

authorizing a rescission.“ Whether a statement is so old that it is negligence for

the subscriber to rely on it is a question of fact." Failure three months after a

statement showing solvency does not establish that the statement was fraudulent.”

Receipt of an unfavorable agency report of a buyer’s solvency does not authorize

the seller to rescind an executory contract of sale.1

MILITARY AND NAVAL LAW.

51. Organization, Maintenance and En- 54. Civil Status, Right. and Llnbmfl"

nutrient—Enlistment; Compensation for oi the Military (892).

Services or Property; State Militia. (890). § 5. Martial Law (892).

§2. Regulations and Discipline (802). §8- Soldiers! Home. and Indigent Sol

: a. Military Tribunals (so-z). fliers (892).

§ 1. Organization, maintenance and enlistment—The office of “engineer of

the fleet” was not abolished by the navy personnel act of Mar. 3, 1899, though the

officers of the engineer corps were transferred to the navy and designated other

wise.2

Enlistments—Enlistment of a minor between 18 and 21 in the navy without

consent of parents is voidable as to the parents.‘ Where he was taken from cus

tody of the father to whom he had returned, habeas corpus will lie to settle his

status and custody.“ -

Compensation for services or property.—The retired pay of naval officers is 75

per cent. of sea pay.“ The pay of a fleet engineer was not reduced by the act of

June '7, 1900.1 An officer attached to a vessel at sea and not detached by compe~

tent authority is entitled to sea pay while temporarily in a naval hospital because

of a wound received in the line of duty.“ A naval oiiicer, at home on leave of ab

95. Pollng' v. San Antonio & A. P. R. Co. his father's consent. by false representations

[Tex. Civ. App.] 75 S. W. 69; Haggerty v.

St. Louis. K. & N. W. R. Co.. 100 Mo. App.

424. Contra. Sawdey v. Spokane Falls & N.

R. Co., 30 Wash. 349, 70 Pae. 972.

96. Minter v. Bradstreet Co.. 174 M0. 444.

M, 08. Mashburn v. Dannenberg Co.. 117

Ga. 667.

00. Bentley v. Woolson Spice Co. [Neb.]

95 N. W. 803.

1. Kavanaugh Mtg. Co. v. Rosen [Mich.]

92 N. W. 788.

2. The act was to increase the efficiency

of the navy personnel and not to curtail the

power of the President [30 Stat. 1004. Rev.

St. § 1393 not repealed]. Denlg v. U. S., 37

Ct. Cl. 383.

8. Evldence on appeal in habeas corpus

proceedings to release naval recruit under 18

enlisting without parental consent. Thomas

v. Winne [C. C. A.] 122 Fed. 395.

4. Rev. St. U. S. § 1418. and other statutes

construed. Thomas v. Winne [C. C. A.] 122

Fed. 395. An enlistment by one under 18,

without such consent, on representation that

he was over 21. is not void as to the minor,

but voidable only at the father's instance.

U. S. v. Reaves [C. C. A.] 126 Fed. 127. One

who enlisted in the navy under 18 without

as to his age and received the usual pay un—

til he deserted, could not be discharged.

after arrest, from custody of the naval au

thorities on habeas corpus sued out by the

father, though the latter could demand the

son's discharge from the navy after the son

has answered and satisfied the pending

charges against him. U. S. v. Reeves [C. C.

A.] 126 Fed. 127.

5. A Judgment for the father concludes

the government as to the status of the son.

Ex parte Reaves. 121 Fed. 848. A petition

for habeas corpus alleging invalidity of the

enlistment for want of parental consent

presents no issue of intoxication of the re

cruit [Rev. St. U. S. art. 19. § 1624]. Thomas

v. Winne [C. C. A.] 122 Fed. 395.

6. 30 Stat. 1008. Creighton v. U. S., 37

Ct. Cl. 827. That a. later statute is silent as

to the kind of pay of a retired naval petty

officer does not repeal by implication Act

Mar. 3. 1899 (30 Stat. 1008) and Act Aug. 1,

1894 (28 Stat. 212). providing that such pay

shall be founded on sea. pay. d.

7. 81 Stat. 697 and Rev. St. § 1556. con

strued. Denig v. U. S.. 37 Ct. Cl. 383.

8. Navy Regulations 1896. par. 1154: Rev.

St. 1556, not contravened. Collins v. U. 8.,

37 Ct. Cl. 222.
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sence, ordered to a new station for special service, then back home before expira

tion of his leave, is entitled to mileage ;" but an officer discharged at his own re

quest is not.1° A law providing that civil war officers not mustered in at the proper

time shall be paid as though mustered in at the proper time cannot be construed

as opening otficers’ accounts, or as a new promise to pay debts barred by limita

tions.11 An officer properly assigned to command a brigade in the war with Spain

is entitled to a brigadier-general’s pay, though the president ordered a third bat—

talion to be established for each regiment, and during part of the time the brigade

was not complete.“ The Act Jan. 12, 1899, giving extra pay to volunteer soldiers

and ofiieers on being mustered out, is prospective and extends to those afterward

enlisted under Act Mar. 2, 1899.“ A soldier discharged before his regiment is

mustered out is not entitled to two months’ extra pay given to volunteers.“ The

Act Mar. 3, 1899, giving increased pay to naval officers appointed from civil life,

is to be construed to give such pay to officers not receiving their maximum pay

on June 30, 1899, but to exclude those receiving maximum pay on that date."

The money appropriated by Act Mar. 3, 1897', for maintenance of students and at

taches and information abroad, was in the nature of a contingent fund to be expend

ed by the secretary of the navy in his discretion, and the amount he intended to al

low an officer sent abroad is the only question to be determined in a particular case.“3

The accounting ofiicers cannot inquire into the necessity or expediency of assign

ing an army officer to a command above his grade."

State militia.—A particular county cannot exclusively be required to impose

taxes for maintenance of the state militia or any part of it.18 An independent

military company organized under a statute making them subject to orders of the

governor is a part of the militia of the state.“ The act of the governor in remov

ing a militia colonel for the good of the service without trial or charges preferred

cannot be controlled by mandamus, nor did it constitute a removal within a Federal

statute requiring a courtmartial for dismissal in time of peace.20 Payment made

to an army officer for private property lost in service under a special law for that

purpose cannot be recovered in absence of mistake or fraud.21 Troops designated

by order of a state governor to serve on June 20, 1898, under the president’s proc

lamation, May 25, 1898, were entitled to pay from the former date, though en

rolled under a prior order of the governor.“

15. 30 Stat. 1004, 1007. y 13.9. He is traveling “when under orders," vvmte v_ u

within Act Mar. 3. 1835 (4 Stat. 755), Act

June 16, 1874 (18 Stat. 72) and Act June 30.

1876 (19 Stat. 65). Fitzpatrick v. U. S., 37

Ct. Cl. 332.

10. Construction of Rev. St. 5 1289. The

intent of the statute cannot be controlled by

a. construction given by accounting omcers.

Barnett v. U. S., 37 Ct. Cl. 49. Rev. St. §

1289, as amended by act Feb. 27. 1877, c. 69

(19 Stat. 243, 244). U. S. v. Sweet, 189 U. S.

471, 47 Law. Ed. 907. An enlisted man in the

volunteer army, discharged on his own appli

cation. cannot recover travel pay and com

mutation of subsistence from the place of

discharge to the place of enrollment [Rev.

st. g 1290‘]. U. S. v. Barnett, 189 U. S. 474,

47 Law. Ed. 908. \

11. Act Feb. 24, 1897 (29 Stat. 593).

v. U. S.. 37 Ct. Cl. 292.

12. Act Apr. 26, 1898 (30 Stat. 364, M 2, 7).

Glenn v. U. 8.. 37 Ct. Cl. 254.

Orr

18. 30 Stat. 784, 979. Clark v. U. S., 37 Ct.

Cl. 80.

14, Act Jan. 12, 1899 (30 Stat. 784). Clark

v. U. 8., 37 Ct. Cl. 60.

S.. 37 Ct. C1. 365.

16. 29 Stat. 648. Dyer v. U. S., 37 Ct. C1.

337.

17. Though they may inquire into the

regularity of the assignment and to what ex

tent the service was performed. Glenn v. U.

S., 37 Ct. C1. 254. I

18. It is an arm of the state government

not a. county institution. Laws 1899. § 27. c.

4684, requiring county commissioners of a

county having a. battery or company to pro

vide an armory held unconstitutional and

void. State v. Dickenson [Fla.] 33 So. 514.

19. The state and not the city is liable

for pay of armory janitors. Witt v. Madi

gan, 24 Ohio Circ. R. 263.

20. The act was one of discretion not min

isterial; as to the second consideration. see

R. S. U. S. 5 1229. State v. Jelks [Ala.] 35

So. 60.

21. Under Act Cong. Mch. 3. 1885 (23 Stat.

350), sufficiency of allegations of complaint

as to negligence of defendant as constituting

traud or mistake. U. S. v. Willcox [C. C. A.)

118 Fed. 729.
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§ 2. Regulations and discipline.“—Admiralty law governs the liability of

the United States for a collision between a merchant veSsel and a navy vessel in

time of war.24 A soldier must obey his superior unless illegality of his orders

clearly appears and will be protected by the officers in obeying.“ The government

is not liable to a civilian physician employed by an officer where an army physician

may be obtained.26

§ 3. Military tribunals.—Courts-martial do not have exclusive jurisdiction

of forgery by an army officer of an obligation of the United States.” “Imprison

ment” under the sixticth article of war means at hard labor or to a penitentiary

where that is a part of the discipline, where the offense could be so punished if

occurring under the civil laws.”

§ 4. Civil status, rights and liabilities of the military—A soldier is not sub

ject to civil jurisdiction for acts in the performance of his duties," but a Federal

district court may indict and try one of forgery of an obligation of the United

States, though he was an army officer and the act was committed at an army post

to defraud an enlisted soldier, where accused has been discharged without action

by the military authorities.30

§ 5. Martial law.—A general order by a governor calling out the militia to

maintain peace in a strike district is a declaration of qualified martial law in that

district.“1 r

§ 6. Soldiers’ homes and indigent soldiers.—The National Home for Dis

abled Volunteers cannot be sued in tort.“ Members of the South Dakota Soldiers’

Home are subject to good discipline and may be dishonorably discharged for mis

conduct." Commissioners of the Home are personally liable for damages for

wrongful and malicious expulsion of an inmate.“ A decision of the township trus

tee in Indiana as to application of a law providing for burial of indigent honor

ably discharged soldiers at expense of the county is conclusive on the county.“

doing work he is ordered to perform by a

superior in execution of an act of congress:

nor can he be punished for violation of the

injunction. In re Turner, 119 Fed. 231.

22. Act Mar. 26, 1898 (30 Stat. 420), as

amended by act July 7, 1898 (30 Stat. 721).

Foreman v. U. 3., 37 Ct. Cl. 226.

. v .els as amenable to navigaH02: “mgrmeiime of war_ watts V“ U_ S" 30. Courts-martial do not have exclusive

123 Fed_ 105_ jurisdiction of such oi'lenses either under the

24. The ofl‘lcer‘s discretion cannot avail; sctaiu;9158811!‘1z_cgnlggi;ution. Neal] v. U, S, [(3,

the court had jurisdiction to render a decree ' ' e - -

81. Com. v. Shortall 206 Pa. 165. The
. r l ,against the gmernment for loss result ng commanding omeer under mania! law ls

from violation of international navigation

Watts v U s. 123 Fed. 105. limited in his Powers only by necessities of
laws. in, i _

25. Member of mmua engaged In sup_ illge Zr daétmizrgtviwzhetpder the insurrection is pub

pressing 9- strlke- Com- v- Shortan- 206 Pa" 82. It is a corporation for national pur

165. poses only, and as such is a part of the

26. Army Regulations. § 1452- PreSton V. government. Overholser v. National Home

U. S.. 37 Ct. Cl. 39. for Disabled Volunteer Soldiers, 68 Ohio St.

27. By statute or constitution. Neall v. 236.

U. S. [C. C. A.] 118 Fed. 699. 33, 34. Black v. Linn [8. D.] 96 N. W. 697.

as. Sentence by court-martial. In re Lan- “The presumption being that all public of

;ran. 123 Fed. 132.

29. A militiaman who commits homicide

in performance of orders of an officer for

suppression of a domestic insurrection is

excusable unless he acted beyond his author

ity and must have known that his act was

illegal. In suppression of strike troubles;

sufficiency of evidence to show liability.

Com. v. Short-all, 206 Pa. 165. An army offi

cer in discharge of his duty. under orders of

the secretary or war executing an act of

congress, cannot be arrested on order or

warrant of a state court, and he will be dis

charged by a. Federal court on habeas cor

pus. In re Turner, 119 Fed. 231. A state

court cannot restrain an army officer from

flcers act in the utmost good faith, the ques

tion is not whether the treatment of which

appellant complains was right or wrong, but

whether his dishonorable discharge and ex

clusion from the home was maliciously af

fected. The rule sustained by the greater

weight of well reasoned authority is that

public officers entrusted by law with the ex

ercise of judgment and discretion are liable

to a person injured as the result of their

acts only when such acts are prompted by

malice or corruption." Id.

35. Acts 1901, p. 330. c. 147. §§ 34. 85

(Burns’ Rev. St. 1901, §§ 8165!. 81651:).

Gardner v. Board of Com'rs of Knox County

[Ind.] 67 N. E. 990.
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MINES AND MINERALS.

51- General Common Law Principles B. Maintaining Location: Forfeiture.

(808). Loss or Abandonment (895).

A. Public ownership (893). 0- Relocation (396)

3_ Private Ownership; Right of Free. D. Proceedings to Obtain Patent; Ad

hold Tenants of Less Than Fee verse Claims (396)

(893)_ §4. Ownership or Estate Obtained by

Claim, Location, and Patent (897).

§ 5. Private Conveyancen or “Grants” of

Mineral Right! in Lands (898).

§ 6. Lenses (899).

§ 2. Acqnilition 01 Mining Right! in Pub

lic Land. (894).

A. What Lands Are Locatable (894).

B. Who May Locate (394% § 7. \‘i’orking Contract. (902).

§ 3- Mode of Lwallns Claim and Acqulr- g 8. Public Mining Regulations (902).

ing Patent (894). § 9. Statutory Lienl and Charges (902).

A. Making and Perfecting Location § 10. Remedies and Procedure Peculiar to

(894). Mining Right! (908)

§ 1. General common law principles. A. Public ownership—Prior to the

Act of 1887,“ purchasers of state'school lands in Texas took them subject to the

reservation of all minerals by the state, but purchasers since then take under no

such reservation, and the revised statutes of 189537 released to all such prior own

ers the minerals theretofore reserved, so that at present the owners of such lands

are the owners of all minerals therein.

§ 1) B. Private ownership; right of freehold tenants of less than fee.—

Under the statute of Idaho, the owner of a majority interest in a mine is entitled

to work it and account to the owner of the minority interest, but he cannot ex

clude the minority owner from access to the property." Entry by a prospector

and sinking shafts on plaintiff’s land is not in itself ground for an injunction to

restrain the trespass.” Though natural gas is not subject to absolute ownership

while in its natural state, the owner of the soil must in dealing with it use his own

property with due regard to the rights of his neighbor. He will not be allowed

deliberately to waste the supply for the purpose of injuring his neighbor.‘0 An

adjoining owner tapping a common reservoir of natural gas cannot enjoin the use

of pumps by his adjoiner, where such use does not relieve all back pressure in the

wells ;“ but a railway company having only an easement for a right of way can be

enjoined by the gas lessee of the owner of the fee of the whole tract from sinking

wells on the right of way which will diminish the flow from the balance of the

tract." Contracts for the sale of mines and interests therein are governed by the

same rules as contracts for the sale of other real property,“ except that time is

as. Chapter 99. tween prospector and others furnishing

7. Article 4041. Hell v. Martin [Tex. Clv. money and supplies held one 0! bargain and

_-\pp.] 70 S. W. 430. sale referring to existing claims and to con

33. Sweeney v. Hanley [C. C. A.] 126 Fed. vey no interest in future locations. Roberts

97 v. Date [(3. C. A.] 123 Fed. 238. Bond to

'39. King v. Mulliner, 27 Mont. 364. 71 Pac. convey held not a. warranty as to the Ike of

‘55; Harley v. Mont. Ore Purchasing Co., 27 the claim. Sumpter Gold Min. Co. v. Brow

Mont. 388, 71 Pac. 407. , der [Colo.] '73 Pac. 38. Where a contract for

40, Louisville Gas Co. v. Ky. Heating C0. the sale of mining claims provides for a

[Ky.] 77 S. W. 368. reduction 0! the price for land lost by ad

41, Richmond Natural Gas Co. v. Enter- verse claims, such losses subsequently oc

prise Natural Gas Co., 31 Ind. App. 222, 66 curring are no ground for rescission. Smith

N. E. 782: Consumers' Gas Trust Co. v. v. Detroit & D. G. Min. Co. (S. D.] 97 N. W.

American Plate Glass Co. [Ind] 88 N. E. 17. A contract of sale of a. claim to be

1020_ conveyed "by good and nnfllcient deed in fee

4;, Consumers' Gas Trust Co. v. American simple" is construed to mean a conveyance

Plate Glass Co. [Ind.] 68 N. E. 1020. of such title as the vendor has. it being

43_ Contract for the sale or mineral rights perfect except that he has no patent. Bach

held within statute of frauds and void to: v. Cascade Min. Co.. 29 Wash. 50. 70 Pac. 487.

want 0! writing. McConathy v. Lanham One who takes possession under a. contract

[Ky] 76 S. W. 535. of sale reserving mineral rights cannot while

Interpretation and con-trnction: Agree- he continues to hold thereunder acquire title

ment to give plaintift an interest in a. mine by ndvcne pouennion to the mineral rights.

held to be conditioned on his interesting Louisville & N. R. Co. v. Massey. 136 Ala.

a] therein. Baum v. Rainbow Smelting 156. 33 So. 896.

“659"” Or. 453, '11 Pac. ass. Contract be- Purchaser of claim held-obligated to pay
'I
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always considered as of the essence of the contract, the character of the property

rendering it peculiarly liable to fluctuation.“ Such a. contract cannot be re

scinded after their value has been greatly reduced by a demonstration of their un

productiveness.“ ' ‘

§ 2. Acquisition of mining rights in public lands. A. What lands are lo

adable—Lands chiefly valuable for deposits of petroleum or other mineral oils

may be located as placer claims,“ but whether a deposit of brick clay will support

a location has been questioned." A location by a stranger to the title of mines on

land already sold under the Texas statute providing for the sale of state school

lands is unauthorized and creates no interest in the locator.“l

(§ 2) B. Who may locate—No person, unless he is a citizen of the United

States or has declared his intention to become such, is entitled to a patent for

mineral land.“ Neither are ofiicers, clerks or employes of the general land office,

including mineral surveyors and their deputies, entitled to locate claims.“ It is

not necessary that a person should act personally in taking up a claim or in doing

the acts required to give evidence of the appropriation or to perfect the appropria

tion,In and the assignee of one who discovers mere surface indications of mineral

may follow up such indications, and on discovery obtain a valid location and pat—

cnt.52

§ 3. Mode of locating claim and acquiring patent. A. Making and perfect

ing location—The marking of a mineral location need be done in no particular

manner, any marking on the ground by stakes, monuments, mounds and written

notices, whereby the boundaries of the location can be readily traced, being sufii

cient," and an excessive claim will not invalidate the location, but only renders

it voidable as to the excess.“ The width of a claim is the distance by a right line

between its sides and not the length of its oblique end lines.“ When a valid loca

tion of a claim is once made, it vests in the locator and his successors in interest,

the right of possession thereto, which right cannot be divested by the obliteration

or removal without the fault of the locator, or his successor in interest, of the

stakes and monuments marking its boundaries, or the obliteration or removal from

the claim of the location notice posted thereon."

The right of original locators to change their original location, so long as such

change does not interfere with existing rights of others acquired previous to such

change, is unquestioned,“1 and the law does not require that the object or purpose

of making the amended certificate shall be specified therein, but the filing will be

effectual for all the purposes enumerated in the statute, whether such purposes are

purchase price. though already the owner

of part thereof overlapping prior claim.

Grifl‘ln v. American Gold Min. C0. [C. C. A.]

123 Fed. 283.

Where an option to purchase is accepted

within the time limited. it becomes an ab

solute sale, and failure to pay the price on

the day set will not revoke it. Pa. Min. Co.

v. Smith [Pa.] 58 Atl. 426. Agreement held

a. mere option and not a contract of sale.

Lawrence v. Pederson [Wash] 74 Pac. 1011.

44. Williams v. Long. 139 Cal. 186, 72 Fee.

911.

45. Smith v. Detroit & D. G. Min. C0. [8.

D.] 97 N. W. 17.

40. Bay v. Okl. Southern Gas. Oil & Min.

Co_ [0kl.] 73 Fee. 936.

47. King v. Mullins, 27 Mont. 364, 71 Pae.

155.

48. Laws 1887, c. 99. Hell v. Martin [Tex.

Civ. App.] 70 S. W. 430; Id.. 96 Tex. 209, 71

S. W. 814.

49. Oregon King Min. Co. v. Brown [C. C.

A.] 119 Fed. 58; Tonopah Traction Min. Co.

v. Douglass. 123 Fed. 936.

50. Lavagnlno v. Uhlig [Utah] 71 Pac.

1046.

51. McCulloch v. Murphy, 125 Fed. 147.

62. Bay v. Okl. Southern Gas, Oil & Min.

Co. [0kl.] 73 Pac. 936.

53. Rev. St.. § 2324. Oregon King Min.

Co. v. Brown [C. C. A.) 119 Fed. 48.

54. McPherson v. Julius [S. D.] 95 N. W.

428; Walton v. Wild Goose M. & '1‘. Co. [C.

C. A.] 123 Fed. 209; McIntosh v. Price [C. C.

A.] 121 Fed. 716.

55. Davis v. Shepherd [Colo.] 72 Pac. 57.

50. Tonopah & Salt Lake Min. Co. v.

Tonopah Min. Co., 126 Fed. 389, 408.

M. Tonopah & S. L. Min. Co. v. Tonopah
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mentioned in the certificate or not.” Defects in an original location, which are

corrected before the' discovery of mineral without its lines and within the lines of a

subsequent overlapping location, cure the original."

Notices of location are to be liberally construed and are not invalid because

of mistakes therein as to courses and distances ;“° but they must contain the sub

stance of the statutory requisites.“1 A designation of the boundaries of a claim

by reference to the boundary of a prior claim is valid." A description of corner

posts in the language of the statute directing their size is sufficient, though they

are in fact taller than stated.”

No record of the notice of location is necessary unless the laws of the state

and the rules and regulations of the mining district in which the claim is located

require it,“ and the recording of a substantial copy of the notice of the discovery

and location of a claim in those districts where a record is required is sufficient.“

There can be no valid mining claim until a discovery is made within the lines

of such claim and outside the lines of any other valid existing lode location ;"° but

it is not necessary that the locator shall be the first discoverer. If it appear that

he knew of a prior discovery within the limits, he may base his location upon it."

An abandoned lode claim under which no discovery was made does not invalidate

a subsequent placer claim.“ Where the discovery shaft of a claim is within the

lines of a prior claim and for that reason lost to the locator, but other discoveries

of mineral are made on otherwise vacant ground within the claim within the time

allowed to perfect and complete the location, the location is valid."

(§ 3) B. Maintaining location; forfeiture, loss or abandonment—A liberal

construction is given to the law requiring annual assessment work,70 but it must be

done within the limits of the claim," be of suflicient value to comply with the

statute," and be at least begun before the close of the year." Work can be per

formed on one claim for the benefit of several,“ and one or more co-owners may

do the work for all."

Min. Co., 125 Fed. 389; Wilson v. Freeman

[Mont.] 75 Pac. 84.

89. Tonopah & S. L. Min. Co. v. Tonopah

Min. Co., 125 Fed. 408; Treasury Tunnel Min.

58. Tonopah 8: S. L. Min. Co. v. Tonopah

Min. Co.. 125 Fed. 389.

59. McPherson v. Julius [S. D.] 95 N. W.

428.

60. Walton v. Wild Goose Min. & Trading

Co. [C. C. A.] 123 Fed. 209; Tonopah & S. L.

Min. Co. v. Tonopah Min. Co.. 125 Fed. 389,

400, 408.

6|. Hahn v. James [Mont.] 78 Pac. 985.

62. McIntosh v. Price [C. C. A.] 121 Fed.

716; Carlin v. Freeman [Coio. App.] 75 Pac.

26.

63. Walker v. Pennington. 27 Mont. 889,

71 Pac. 156.

M. Peters v. Tonopah Min. Co., 120 Fed.

587: McIntosh v. Price [C. C. A.] 121 Fed.

716; Oregon King Min. Co. v. Brown [C. C.

A.] 119 Fed. 48.

05. St. 01'. Oct. 14. 1898. Oregon King

Min. Co. v. Brown [C. C. A.] 119 Fed. 48.

00. McPherson v. Julius [S. D.] 95 N. W.

428: Gemmel v. Swain [Mont.] 72 Pac. 662.

Action to recover price of claims sold. La.

Grande Inv. Co. V. Show [0r.] 72 Pac. 795.

Petroleum lands. Bay v. Oki. Southern Gas,

Oil 8: Min. Co. [Oki.] 73 Pac. 936; Miller v.

Chrisman, 140 Cal. 440, 78 Pac. 1083.

67. McMillen v. Ferrum Min. Co. [C010.]

74 Fee. 481.

68. McConaghy v. Doyle [Colo.] 75 Pac.

419.

& R. Co. v. Boss [0010.] 74 Pac. 888.

70. McCulloch v. Murphy, 125 Fed. 147.‘

Though the locators have done upwards of

$1,000 worth of work, and erected valuable

improvements, money paid a laborer to live

in the house on the claim and watch it

cannot be considered as paid for work done

on the claim so as to hold it for a particular

year when the assessment was not otherwise

worked. Hough v. Hunt, 138 Cal. 142. 70

Pac. 1059.

71. Evidence held suflicient to show that

it was not so done. Wagner v. Dorris [Or.]

73 Pac. 318. '

72. $100 value held not shown.

v. Dorris [Or.] 78 Fee. 818.

73. Where a locator doing his assessment

work left his tools in the workings Saturday

night, Dec. 30, and began again on Monday

morning and finished his work. there was no

abandonment that would subject the claim

to relocation between 12 and 1 o'clock Mon

day morning. Fee v. Durham [C. C. A.] 121

Fed. 468.

74. Community of interest in claims is

necessary. Little Dorrit Gold Min. Co. v.

Arapahoe Gold Min. Co.. 30 Colo. 431, 71 Fee.

389.

rr
I 0

Wagner

Yarwood v. Johnson, 29 Wash'. 643, 70

Pac. 123.
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A forfeiture cannot be established except upon clear and convincing proof of

the failure of the original locator to have work performed or improvements made

to the amount required by law," and the burden of proof to establish the forfeiture

rests upon him who asserts it." That the records of the mining district do not

show that the assessment for a particular year has been done is not conclusive,

there being no statutory provision that failure to record the certificate shall forfeit

the claim."

Where a locator applies for and receives a patent for a portion only of his loca

tion, including his discovery shaft, but remains in possession of the balance, there

is not an abandonment of such balance."

No title can be acquired to a mineral location by platting a town site upon it.8°

(S 3) C. Relocation.—A relocation on lands actually covered at the time by

a valid and subsisting location is void, because the law does not allow such a thing

to be done,81 and a claim is not subject to relocation after the original locator has

resumed work.“2 Where a locator includes more land than the law allows, a sub

sequent locator cannot enter upon a part of the claim on which the original locator

is at work and locate it as unoccupied ground; the original locator has a right to

select what portion of the claim he will elect to hold.88 Where one of several c0

tenants of a claim attempts to relocate it, his acts enure to the benefit of all.“

A relocator in Colorado is not required to sink the abandoned shaft 10 feet

deeper than it was at the time of abandonment," but his declaratory statement

must describe the original discovery shaft.“

Where a railroad is built across a claim that is afterwards abandoned, a relo

cation of it is subject to the rights of the railroad company.87

The cancellation of the entry of a mining location by the land office without

authority does not render the ground open to relocation."

Where land covered by two overlapping locations is omitted from their appli

cation for patent by the prior locators under an agreement with the junior locator

that it shall be patented by him, the omission of it from the junior patent by the

land office will not subject it to relocation.”

(§ 3) D. Proceedings to obtain patent; adverse claims—The omission of

the name of one of the co-owners of a claim in the application for a patent is

harmless as to him where he has conveyed his interest to one of his co-owners.”

A stranger cannot acquire any rights in a mining claim after the application of

another for a patent therefor has been allowed and he has paid for and received

a certificate of entry which vests in him the title as against third persons.”l

An adverse claim must be filed within 60 days from the date of publication,"2

brother held a. mere subterfuge. Yarwood

v. Johnson, 29 Wash. 643, 70 Pac. 128.

85. Mills' Ann. St., § 3162. Carlin v. Free

man [Colo. App.] 75 Pae. 26.

86. Wilson v. Freeman [Mont.] 75 Pac. 84.

87. Bonner v. Rio Grande S. R. Co. [0010.]

76. Walton v. Wild Goose M. 8: T. Co. [C.

C. A.] 123 Fed. 209; McCulloch v. Murphy,

125 Fed. 147.

77. McCulloch v. Murphy, 125 Fed. 147;

Callahan v. James [CaL] 74 Pac. 853.

78. McCulloch v. Murphy. 126 Fed. 147.

79. Miller v. Hamley [Colo.] 74 Pac. 980. 72 Pac. 1065.

80. Calla an v. James [0:11.] 74 Fee. 853. 88, 89. Rebecca Gold Min. Co. v. Bryant

81. McCu loch v. Murphy, 125 Fed. 147. [Colo.] 71 Pac. 1110.

82. Little Dorrit Gold Min. Co. v. .Arapa- 90- Wetzstein v. Largey, 27 Mont. 212, 70

hoe Gold Min. Co., 30 Colo. 431. 71 Pac. 389. Pac. 717.

An attempted relocation on Sunday night 91. Neilson v. Champagne Min. & My“

after midnight of Dec. 31, where the original

locator in working his assessment rested

over Sunday is void. Fee v. Durham, 121

Fed. 468.

88. McIntosh v. Price [C. C. A.] 121 F.

716.

of84. in nameAttempted relocation

Co. [C. C. A.] 119 Fed. 123.

92. U. S. Rev. St. §§ 2325, 2326. And if no

such is filed. it will be conclusively presum

ed that none exists. Lily Min. Co. v. Kellogg

[Utah] 74 Pac. 518: Lavagnino v. Uhlig, 26

Utah, 1, 71 Pac. 104G. Waiver of objection to

time of filing. Pa. Min. Co. v. Bales [Color
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and the complaint in the adverse suit must be filed within 30 days after the ad

verse claim is filed,” but the complaint need not allege such filing.“ Prior lo

cation may be shown under a general denial."

The suit in support of an adverse claim may be in form a suit in equity or

at law,” and a suit to quiet title and possession to certain mining ground may,

after application for a patent on the part of the defendant and the filing of an

adverse claim by the plaintiff, stand as a suit to determine an adverse claim un

der the Federal statute." A state court cannot, however, adjudge which of two

contestants is entitled to a patent," though if neither party is entitled to a patent,

the court must so find."

Certificates of location of mining claims are not conclusive evidence of the

facts which they recite against parties who claim the land they describe adversely

to their makers.1 A lode claimant as against a placer patent has the burden of

proving a known lode,’ but he cannot prove a prior claim inconsistent with his own.“

Where an adverse claimant waives his claim by failing to introduce any evi

dence of title, he is not entitled to a view by the jury, on the theory that the

government is a party in interest for the purpose of seeing that a proper title is

shown in the successful party.‘ A party may be appointed as one of the guides

at a view,“ and where the court finds that defendant never made a valid location,

errors in admitting evidence regarding the location and working of the claim by

a person not a party to the suit are immaterial.° A loeator who has no title

cannot have judgment, though defendant has none.1 Neither can he take any

benefit from the title existing in a third person who has not filed any adverse

claim.‘ Nor can he object to a judgment for defendant on the ground that he has

not performed his assessment work, that question being solely within the jurisdic

tion of the land office.9 The parties’ rights are to be tested by the law at the

time the location was made.1° _ _ _

§ 4. Ownership or estate obtained by claim, location, and patent; apex rights.“

—A locator has no such title after a conveyance and abandonment of the claim that

121 Fed. 487. Necessary parties to action toApp.] 70 Pac. 444. A protest tiled against

determine adverse claim. Id. Death of parthe issuance of a patent to a. mining claim

after the application for the patent has been

allowed. the purchase money paid. and a

certificate of entry issued, does not give the

protestant any basis (or a suit in equity to

annul the patent issued after the protest.

Nellson v. Champagne Min. & Mill. Co. [0. C.

A.] 119 Fed. 123. The claimant ot a tunnel

site located across lode claims is not re

quired to file an adverse claim; when ap

plications for patents of the lode claims are

made, in order to protect his rights in those

cases in which his interest in the lode claims

is so uncertain, contingent and intangible

that it cannot be fairly litigated when the

applications are made. Uinta Tunnel M. &

T. Co. v. Creede & C. C. Min. & Mill. Co., 119

Fed. 164.
93. U. S. Rev. St. § 2326. Hopkins v. Butts

Copper Co. [Mont.] 74 Pac. 1081.

04- Pa. Min. Co. v. Bales [Colo App.] 70

Pac. 441; Rawlings v. Casey [0010. App.] 73

Pac. 1090; Hopkins v. Butte Copper Co.

[Mont.] 74 Pac. 1081.

05. McConaghy v. Doyle [Colo.] 75 Pac.

19.

4 00. U. 8. Rev. sr. g 2220. Tonopah Traction

Min, Co. v. Douglass. 123 Fed. 936. Adverse

claim held not waived by amending applica

tion and accepting patent for land not cov

ered by contest. Mackay v. Fox [0. C. A.]

Curr. Law, Vol. 2-—57.

ty and survival of action to determine ad

verse claim. Id.

07. Rev. St. U. 8. § 2326. Jones v. Pac.

Dredging Co. [Idaho] 72 Pac. 956.

98. Gruwell v. Rocco [Cal.] 74 Pan. 1028.

99. Wilson v. Freeman [Mont.] 75 Pac. 84.

1. Uinta Tunnel, M. & T. Co. v. Creede &

C. 0. Min. & Mill. Co. [(2. C. A.] 119 Fed. 164.

2. The burden is on claimant to show that

a vein included in a placer patent was known

at the time of the application. McConaghy

v. Doyle [Colo.] 75 Pac. 419.

8. In suit to establish adverse claim de

fendant may show a prior placer claim where

such claim covered plaintiff's lode, but not

defendant's. McConaghy v. Doyle [Colo.] 75

Pac. 419.

4. Connolly v. Hughes [0010. App.] 71 Pac.

681; McMillan v. Ferrum Min. Co. [Colo.]

74 Fee. 461.

5. Wilson v. Harriette [Colo.] 75 Fee. 395.

0. Reins v. King, 27 Mont. 511, 71 Fee.

768.

7.

8.

1046.

9, 10. Wilson v. Freeman [Mont.] 75 P80

Halin v. James [Mont.] 73 Fee. 965.

Lavagnino v. Uhlig, 26 Utah, 1, 71 Pac.

84

11. Mining rights lee Waters

and Water Supply.

in water,
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the community interest of his wife attaches.‘2 Whether or not a vein contains

eral cannot be inquired into collaterally after patent.n A known vein which can

not be included in a placer patent is one known at the time of application to

contain minerals in paying quantities.“ The owners of the surface of mining

ground are prima facie owners of all ore bodies found within the planes of its

boundaries ;"’ but under the mining laws of the United States, a vein properly lo

cated is part and parcel of the location within which it is embraced throughout

its entire depth, within the limits defined by law, even though on its downward

course it enters an adjacent location." Whence the owner of the apex of a vein

has a right to follow it on its dip beyond the side lines of his claim," whether

the vein crosses the end lines of his claim or not 3" but the point at which the

apex in its course departs from either side line of the claim marks the point

where the right to follow it on the strike under such location ceases, and extra

lateral rights are limited accordingly.“

, Possession and ownership of the surface of a lode mining claim, being the

possession of the lode to the full extent of the extra lateral right of the owner of

the claim,” carries with it the right to a portion of the lode between the end

line planes produced, though entirely severed from the portion within the surface

boundaries of his claim by a prior location on the same lode,“ and the discovery

and removal of ore from a vein on territory other than that on which it apexes

does not break its continuity so that the owner of the apex cannot follow it beyond

the point where the ore has been removed.22

It is always competent for the owners of adjoining claims to conclusively

adopt the line established by a prior survey as their boundary or division line,

whether it is the correct one or not," and a purchaser with notice is estopped to

deny the adjoiner’s right to such an agreed line as the boundary of his extra lateral

ri h .2‘g § 5. Private conveyances or “grants” of mineral rights in lands—Petroleum

and natural gas are part of the soil as are other minerals?“ but where land was

known to have valuable coal deposits underlying it, a conveyance of the “surface”

severe that part of it from all underlying strata, and the grantee is not entitled

to oil and gas subsequently discovered.“ An exception in a deed to land of

11. McAlister v. Hutchinson [N. M.] 75

Pac. 41.

13. Davis v. Shepherd [Colo.] 72 Pac. 57.

14. McConaghy v. Doyle [Colo.] 75 Pac.

(19. Mere outcroppings, though they might

sustain a.‘ lode claim, are not suflicient to

show a known vein. Id. Evidence that vein

was known at time o! placer patent held in

sumcient. Id.

15. Maloney v. King, 27 Mont. 428. 71 P.

469. Contract to convey held to include all

minerals in territory. Bogart v. Amanda

Consol. Gold Min. Co. [Colo.] 74 Pac. 882.

Conflict of rights of locators of tunnel site

and patentees of lode claims. Uinta. Tunnel

M. d: '1‘. Co. v. Creede & C. C. Min. dz Mill.

Co. [C. C. A.] 119 Fed. 164.

16. Rev. St. U. S. Q 2322.

herd [Colo.] 72 Pac. 57.

17. Continuity of vein having complica

'ions held established. Pa. Consol. Min. Co.

v. Grass Valley Exploration Co.. 117 Fed.

509. Rights of purchaser of part of claim

by metes and bounds. Mont. Ore-Producing

Co. v. Boston & M. Consol. C. & 8. Min. Co..

27 Mont. 288, 70 Pac. 1114; Id.. 27 Mont. 536.

71 Pac. 1005. Whether a iead,ls such as a.

reasonable man would be justified in follow

Davls v. Shep

lowing is a. proper subject of expert testi

gggny. Wilson v. Harriette [Colo.] 75 Pac.

18. Southern Nev. G. & 8. Min. Co. v.

Holmes Min. Co. [Nev/l 78 Pac. 759.

19. Davis v. Shepherd [Colo.] 72 Pac. 57;

Southern Nev. G. 8: S. Min. Co. v. Holmes

Min. Co. [Nev.] 73 Fee. 759. Secondary vein.

Ajax Gold Min. Co. v. Hllkey [Colo.] 72 Fee.

447.

20. Empire State-Idaho M. & D. Co. v.

Bunker Hill & S. M. 8: C. Co. [C. C. A.] 121

Fed. 973; State v. Dist. Ct. [Mont.] 73 Pac.

230.

21. Empire State-Idaho M. & D. Co. v.

Bunker Hill & S. M. & C. Co. [C. C. A.] 121

Fed. 973.

22. Davis v. Shepherd [Colo.] 72 Pac. 57.

23. Unequivocal acts may show such Ill

agreement. Tonopah 8: S. L. Min. Co. 1

'l‘onopah Min. Co.. 125 Fed. 400.

24. End line between claims on same

vein. Kennedy Min. & Mill. Co. v. Argonsut

Min. Co.. 189 U. S. 1, 47 Law. Ed. 685.

25. Haskell v. Button, 53 W. Va. 208.

20. Williams v. South Penn Oil Co., 62 W.

Va. 181.
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“the use and occupancy of any one of the coal banks on said land” does not re

serve the title to the coal or any part thereof.27 An instrument may be con

strued as severing the minerals in place from the fee, though it uses terms ap

propriate to a lease only.“a Coal under a railroad and under a creek is “avail

able” within the terms of a contract of sale, though it can be mined only at an

enhanced cost.” Where one sells a right of way or parcel of land, reserving the

minerals with the right to mine, the right must be so exercised as not to un

dermine the surface support, unless that right is reserved by express words."o

§ 6. Leases.—Leases of mines and of land for mining purposes are gov

erned by rules similar in most respects to those governing leases of other real

property,"n but a contract to pay a stated sum per ton as royalty for a term of

years implies on the one hand an agreement to operate the property with reason

able diligence, during the term,32 and on the other a covenant that mineral is

present in the land, and if none is found, the lessee is not liable for the minimum

royalty,33 but under such a lease the lessee has no right to reduce the agreed amount

on the ground of inferior quality of ore.“ Neither can a lessee defend a suit

for the minimum royalty on the ground that the quarry is not as profitable to him

as it would be if plaintiif would permit the cancellation of switching agreement

between him and the railroad.“ An assignee of a coal lease is bound by reason

of the privity of estate to a performance of all express covenants which run with

the land." Ores “dug by a licensee under a license reserving a' portion as. royalty

belong to the owner of the fee, unless otherwise especially provided in the li

cense." One who has a mere license to mine for ore on a specified portion of

the land of another has no action of trespass against a third person who takes ores

therefrom." An agreement to pay a certain additional sum as rent out of the

first six months’ profit means the first six months during which the mine made

a profit." A sum to be paid out of profits of a lease does not become due by

reason of an assignment of the lease if no profit was made during the whole

term.‘0 A lack of consideration at the beginning may be supplied by expenditure

27. Chapman v. Mill Creek 0. & 0. Co. 118; Berwind-White Coal Min. Co. v. Martin

1W. Va.] 46 S. E. 262.

28. An instrument which in terms is a

demise of all the coal in, under and upon a

tract of land with the unqualified right to

mine and remove the same is a sale of the

coal in place and effects a. severance of the

title whether the purchase money stipulated

for is a lump sum or is a certain price for

each ton mined and called rent or royalty

and notwithstanding a term is created with

in which the coal is to be taken out. Hosack

v. Grill, 18 Pa. Super. Ct. 90, 204 Pa. 97.

29. In re Redstone 0., C. & C. Co.'s Dis

solution [Pa.] 56 Atl. 355.

80. Silver Springs. 0. & G. R. Co. v. Van

.\less [FlaJ 34 So. 884.

31. Lease for coal mine held to give by

implication right to build switch track to

mine. Ingie v. Bottoms, 160 Ind. 73.

Prospecting and exploration lease held to

obligate lessee to pay $3,000 on [allure to

continue exploration through stipulated term.

Hollister v. Sweeney, 88 Minn. 100.

Judgment of ejectment held properly en

tered for default of payment of royalties as

provided in lease. Beedle v. Hilldaie Min.

Co., 204 Pa. 184.

Lessee held liable for minimum annual

rental, though amounting to more than spec

ified royalty per ton for coal actually mined.

I.ehigh Valley Coal Co. V. Everhart, 206 Pa.

[C. C. A.] 124 Fed. 313.

Licensee held liable for royalties reserved

by mining license against objection of (mud

in execution of license. Dermott v. Priddy,

98 Mo. App. 140.

A lease or a. coal mine providing that the

lessee shall furnish the lessor a certain

amount of coal annually free, pay a, certain

price for the coal mined, and shall not close

down the mine for more than a year at a

time is not void for want of mutuality.

Ingle v. Bottoms, 160 Ind. 78.

32. Sharp v. Behr, 117 Fed. 864.

83. Brooks v. Cook [Ala] 34 So. 960.

34. Sharp v. Behr, 117 Fed. 864.

35. Skillen v. Logan, 21 Pa. Super. Ct.

106.

38. Consol. Coal Co. v. Peers. 205 Ill. 531.

37. Chitwood v. Lanyon Zinc Co., 93 Mo.

App. 225.

38. Arnold v. Bennett, 92 Mo. App. 156.

30. Laing v. Holmes, 93 Mo. App. 231.

40. Where the assignee of a lessee agree

ing to pay a. stated sum out or the profits 0!

the lease to his assignor, worked the mine

diligently for several months without profit

and then assigned to another who also work

ed tor the balance of the term without profit,

he did not by the tact of assigning render

himself liable for the amount agreed to be
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of time and money in exploration as agreed.‘1 Equity will enforce a forfeiture

of a mining lease when it works equity and protects the landowner against the

indifference and laches of the lessee and prevents a great mischief," and where

mining lessees have abandoned their works and entirely withdrawn from the land,

it is an abandonment, and they will not be permitted to return to take advantage

of the subsequent discoveries of others on the lands.“

Oil and gas Zeases.-—-—A lease of land for oil and gas purposes is in efiect a

grant of a part of the corpus 'of the land ;“ but the title under such a lease is in

choate and contingent and for the purposes of search only until oil or gas is found.

If not found, no estate vests in the lessee, and his right, whatever it is, ends

when the unsuccessful search is abandoned. If found, then the right to produce

becomes a vested right upon the terms of the lease.“ In all such leases, a

covenant to “protect the lines” of and “well develop” the land leased is implied

by law,“ for the breach of which the lease may be treated by the grantor as

forfeited," or subject to suit for cancellation." After the right of the lessee

has ripened into a vested estate by the drilling of a producing well, if the lessee

in possession and still producing oil fails to fully develop the land or neglects

to protect its lines by drilling other wells, the lessor’s remedy is not by way of

forfeiture of the lessor’s right to operate under the lease, but by an action for

damages caused by such breach.“ The law recognizes a distinction between the

abandonment of operations under an oil lease and an intention to abandon or

surrender the lease itself. Unless bound by the terms of the lease so to do, it will

not permit the lessee to hold the lease without operating under it and thereby

prevent the lessor from operating on the land or leasing it to others.”

The clause of forfeiture in an ordinary oil lease is for the benefit of the

lessor, and no act of the lessee will terminate it without concurrence of the lessor.“

paid. Caley v. Portland [Colo. App] 71 Pac. 5 years if no well i dug. Monfort v. Lan

892_ yon Zinc Go. [Kart] 72 Pac. 784.

41. Where an agreement giving one a. 47. Gadbury v. Ohio & I. Consol. N. & I. Gas

right to explore land for minerals for one

half thereof is invalid as without considera

tion or mutuality when made, but he ex

pends time and money in exploration and dis

covers valuable minerals, a. consideration

arises and on a sale of the land he has an

action against the owner for half the value

of the mineral developed. Brown v. Bowman

[Ga.] 46 S. E. 410.

42, 4.1. Nee-dunes Iron Co. v. Iron Cliffs

Co. [Mieh.] 96 N. W. 468.

44. Haskell v. Sutton. 58 W. Va. 206.

45. Lowther Oil Co. v. Miller-Sibley Oil

Co.. 63 W. Va. 501: Emery v. League, 31 Tex.

Civ. App. 474. 72 S. W. 609. An oil and gas

lease does not of itself create the relation of

landlord and tenant, and at the end of any

year either party may terminate any rights

arising thereunder in the absence of any

possession taken by the lessee. Ind. Natural

G. & 0. Co. v. Pierce [Ind. App] 68 N. E.

691.

46. Barnsdall v. Boley, 119 Fed. 191; L0

gan Natural G. & F. Co. v. Great Southern G.

& 0. Co. [C. C. A.] 126 Fed. 623; Kellar v.

Craig [C. C. A.] 126 Fed. 630; Acme Oil &

Min. Co. v. Williams, 140 Cal. 681. 74 Pac.

296; Swift v. Occidental M. & P. Co. [0.11.]

74 Pac. 700; Parish Fork Oil Co. v. Bridgewa

ter Gas Co.. 51 \V. Va. 588, 59 L. R. A. 566.

Contra, in Kansas. Rose v. Lanyon Zinc Co.

[Ram] 74 Fee. 625. Oil and gas lease held

to be for a term of 10 years conditioned on

the payment of $40 per year after the first

Co. [Ind.] 67 N. E. 259. Where thelessee sunk

more than the stipulated number of wells

which proved unproductive and then stopped

his operations for more than two years, his

lease was forfeited. Florence Oil & Refin

ing Co. v. Orman [Colo. App.] '73 Pac. 628;

Hodges v. Brice [Te-x. Civ. App.] 74 S. W.

590. Lease held not subject to forfeiture

after expiration of period for drilling first

well. stipulated rent being paid. Friend v.

Mallory, 52 W. Va. 53. Lessees, after drill

ing dry well, held entitled to reasonable

time to return and make flirther develop

ments. Henne v. South Penn Oil Co., 52 W.

Va. 192. Where no well is drilled, an oil and

gas lease cannot be extended beyond‘the

term created by the mere payment of the

rent stipulated for failure to drill. Ind. Nat

ural G. & 0. Co. v. Pierce [Ind. App] 68 N.

E. 691.

48. Cofiinberry v. Sun Oil Co. [Ohio] 67

N. E. 1069; Lowther Oil Co. v. Miller-Sib

ley Oil Co., 53 W. Va. 501.

49. Kellar v. Craig [C. C. A.) 126 Fed.

630. The remedy for the breach of the im

plied covenant to develop is not a forfeiture

but an action for damages. Core v. N. Y.

Petroleum Co., 52 W. Va. 276.

M. Parish Fork Oil Co. v. Bridgewater

Gas Co., 51 W. Va. 583. 69 L. R. A. 566. For

feiture clause held to convert lease into

lease from year to year at option of lessee.

no well being dug. Lowthsr Oil Co. v. Gut

[ey, 52 W. Va. 88.
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Under a lease providing, besides other consideration, that the lessor should have

gas for domestic use from the lessor’s pipe lines, the failure to pay the other con~

sideration will not work a forfeiture as long as the lessor continues to use gas

from the lessee’s lines."2 ‘

Where lessees agree to begin drilling within a year and in default pay a

stated sum per annum for the land, the lessor in default of drilling does not

have to wait until the full term of the lease has expired before he can recover

the per annum rental." An oil and gas lease demising the land for 10 years

and as much longer as gas is obtained in paying quantities or the rental paid as

provided is not extended beyond the term by the discovery of a. producing well

and closing and anchoring it and paying the minimum rental provided for unde

veloped territory,“ nor by the drilling of a well not producing in paying quan

tity.“ ' ' .

An oil lease, made on the alleged consideration of one dollar, not in fact

paid, and which binds the lessee to do nothing in the way of search or development

is void.“

A tenant by the curtesy cannot convey the right to a lessee to extract oil

from the land," nor without authority from a court of equity can a guardian

lease the-land of his ward for such purposes."

In Indiana the devisee of a life estate is entitled to royalties from oil wells

opened by the testator’s leesee after the life estate accrued ;" but in West Virginia,

the interest of a life tenant in the proceeds of royalty oil is the interest on the

fund during his natural life.“0

Where a tract of land subject to lease is divided between different grantees,

each grantee is entitled to the royalty seeming from the wells on the tract owned

by him." Where the owner of a half interest in land granted it reserving one

fourth of all oil, gas or other minerals, and subsequently leased it, reserving one

eighth as royalty, he is entitled not to one thirty-second of the whole amount pro

duced by the tract, but to one thirty-second of one-half thereof.“ A prior lessee

whose lease has been avoided and the land subsequently leased does not, by pay

ment of the rent reserved by his lease, acquire the right to the royalties reserved

in the second lease.“ Where two adverse claimants to land lease it to the same

company, the claimant out of possession cannot sue the other in equity for the

royalties he has received on the lease.“

The assignee or any subsequent assignee of a. gas lease is liable for the rental

of the premises ;°° but not if the lease has expired before assignment.“

Where land subject to oil leases is partitioned, the oil under the land is

properly reserved from the decree."

That the lessee is wasting the gas, or that he misrepresented the purpose for

which he wanted the lease, his purpose being in fact to waste the gas to the in

I

51. Henna v. South Penn Oil Co.. 62 W.

Va. 192.

52. King v. Morristown F. & L. Co. [Ind.

App.] 68 N. E. 310.

58. Doxey's Estate v. Service, 80 Ind. App.

174. 65 N. E. 757.

54. American Window Glass Co. v. Wil

liams, 30 Ind. App. 685, 66 N. E. 912.

55. Chaney v. Ohio & I. Oil Co. [Ind. App.]

69 N. E. 477.

58. Roberts v. McFaddin [Tex. Civ. App.]

74 S. W. 106.

57. Barnsdall v. Boley, 119 Fed. 191.

58. Haskell v. Sutton. 53 W. Va. 206.

50. Andrews v. Andrews, 81 Ind. App. 189.

67 N. E. 461.

00. Eakin v. Hawkins, 52 W. Va. 124.

01. N. W. Ohio Natural Gas Co. v. Uilery.

68 Ohio St. 259, 67 N. E. 494.

28?. Dickson v. Fertig, 21 Pa. Super. Ct.

63. Eclipse Oil Co. v. Garner, 53 W. Va.

151.

04. Zinn v. Zinn [W. Va.] 46 S. E. 202.

65. Burton v. Forest Oil Co.. 204 Pa. 849;

MacDonald v. O'Neil, 21 Pa, Super. Ct. 384.

66. Chaney v. Ohio & I. Oil Co. [Ind. APP-l

69 N. E. 477.

07. Hanna v. Clark. 204 Pa. 149.
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jury of another lessee of the same owner, is not ground for cancellation of the

lease, the parties being protected against waste by the statute."

A lessee in an oil lease will not be permitted during his possession and bene

ficial enjoyment of the leased premises to allege in defense of an action for the

stipulated rent that the lessor under whom he entered had not title at the time

of his entry."

The West Virginia act-of 1872-73, fixing three years’ limitation for suits

to recover land leased for oil and other minerals, was repealed in 1882, and was in

valid for want of a proper title.To Other cases construing oil and gas leases as to

the rights of the parties thereunder are collected in the note."

{5 7. Working contracts—Plaintiff cannot recover for failure of defendants

to develop certain mining lands as agreed, where, by the laws of the province

where the land is situated, plaintiff has not acquired the right to mine.72 A part

nership agreement by certain landowners to explore their lands for “minerals”

does not include coal, where for more than forty years after the making of the

contract and an abandonment of all rights thereunder coal had no market value.73

A contract between co-tenants, whereby one is to work the mine and pay the

other royalty, does not obligate the one to pay a greater royalty where instead

of working the mine he leases it for an increased royalty.“ Cases construing

other working agreements between co-owners are collected in the note."

§ 8. Public mining regulations—The eight hour law as applied to mining

is not class legislation and is a proper police regulation." Statutes prohibiting

the owners of gas and oil wells from allowing gas or oil to escape therefrom do not

deprive the owner of his property without due process of law," and statutes pro

hibiting waste of oil, gas and other minerals and providing for the plugging of

abandoned wells are likewise constitutional."

§ 9. Statutory liens and charges—The provisions of the Idaho lien law

must be liberally construed with a view to efiect their objects and promote jus

08.

[KY-l

69.

364.

70.

298. c.

Louisville Gas Co. v. Ky. Heating Co.

77 S. W. 368.

MacDonald v. O’Neil, 21 Pa. Super. Ct.

sor’s domestic use, such well shall be left

in a condition to be used by him, the lessor

cannot take up the piping from such well

whether or not it is personal property. Ohio

Oil Co. v. Griest, 30 1nd. App. 84, 65 N. E.

534. Lessees held not liable for minimum

rent after expiration of time agreed upon for

sinking first well. none having been sunk.

Acts 1871-72, p. 152, c. 61; Acts 1882, p.

102. McNeeley v. South Penn Oil Co..

52 W. Va. 616.

71. Reduction of rent on gas well held not

to apply to other wells subsequently drilled

under same lease. Hunter v. Appollo O. & G.

Co.. 204 Pa. 385. A'well producing 1.000.000

feet of gas per day worth from 3 to 5 cents

per 1,000 feet produces in paying quantities

under the terms of a lease, though it is not

marketed. Summerville v, Apollo Gas Co.

[Pa.] 56 Atl. 876. Taking possession of a.

well for the purpose of testing is not an ac

ceptance of it creating an obligation on the

part of the acceptor to pay for it under the

terms oi! his lease, Neely v. Rochester Tum

bler Co. [Pa.] 56 Atl. 942. Evidence is in

admissible to show that "gas" in a lease is

understood to mean only that which comes

from a gas well and not that which may ap

pear in an oil well. Burton v. l-‘orest Oil

Co.. 204 Pa. 349. A covenant to drill a. well

every two months is not broken where more

than one well for each two months the lease

has been in eftect have been drilled, though

more than two months may have elapsed be

tween wells. Kellar v. Craig [C. C. A.] 126

Fed, 630. W'here an oil and gas lease pro

vides that if the lessee abandons the lease

while there Is a well sufficient for the les

Briggs v. Elder, 22 Pa. Super. Ct. 324.

72. Jones v. Holden, 183 Mass. 384, 65 N.

E. 808.

78. White v. Sayers [Va.] 45 S. E. 747.

74. Gregg v. Roaring Springs L. & M. Co..

97 Mo. App. 44, 70 S. W. 920.

75. Contract between landowners to ev

plore for minerals held to create a mere

partnership, terminable at will. White v.

Sayers [Va.] 45 S. E. 747. A contract be

tween joint lessees of a mine providing for a

division of profits monthly held to contem~

plate no division until the total receipts ex

ceed the total expenses. Taylor v. Thomas

[Colo.] 71 Fee. 381. Agreement under which

two persons located a claim held under the

evidence to be that they should with a third

person each own one-third thereof, and not

that the locators should each own one-half.

Perelli v. Candlnni. 42 Or. 625, 71 Pac. 53?.

76. State v. Cantwell [Mo.] 78 S. XV. 569.

77. Burns' Rev. St. 1901, fl 7510-7512

Given v. State, 160 Ind. 552.

78. Ky. St. 1899, 55 3910-3914.

Trent [Ky.] 77 S. W. 890.

Com. v.
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tice." Where ore extracted from a mine is milled upon the ground, in a mill

belonging to the mine, labor performed therein may be the basis for a lien on the

mine.“0 A person employed as foreman and watchman is entitled to the lien,”1

and one placed in charge of mining property, consisting of both personal and real,

has a lien on the personal property while in possession thereof.82 Where several

claims are operated as one mine, a lien need not describe the particular claim

relative to which the services were rendered," the only affect of failure to specify

the amount due on each claim being to postpone the lien to other liens filed

against the same claims.“ That it is not shown that the claimant has _ceased

to perform labor at the time of filing his claim will not invalidate it, though the

statute provides that the claim must be filed within 60 days after performance of

the labor."

The lien provided by the Michigan statute on the property of foreign min

ing corporations and that provided on the property of all mining corporations

are concurrent, neither having priority over the other.“

§ 10. Remedies and procedure peculiar to mining rights—One in possession

of a mining claim in Alaska under a valid location has such title as will support

an action to quiet title against an adverse claimant." The Montana. statute pro

viding for an inspection of defendant’s workings in a suit to establish extra

lateral rights is constitutional against the objection that it deprives defendant

of his property without due process of law."

Where plaintiff in ejectment fails to show a. valid location, he can take no

benefit from the invalidity of defendant’s location, defendant being in posses

sion.” One who goes upon the land of another under a bona fide belief in his

right and mines coal is liable in trover for the value of 'the coal immediately

upon its severance, without deduction for the value of his labor in severing it,”

and one who removes oil from land belonging to another by virtue of a decree is

liable for its value at the date of the decree, that being greater than its value

when taken."1 The use of a drainage drift constructed by permission of plaintiff

will not be enjoined where the effect would be to cause great loss both to defend

ant and plaintifi’s grantees.”

MISTAKE AND ACCIDENT.

I 1. Definition. and Elements of Each, 5 I. Eflect of Mistake or Accident on Con

nnll Distinction Between Ill-taken 0! Law tract- (904).

lull FIM 0’08)- i 8- Procedure to Obtain Rollo: (905).

§ 1. Definitions and elements of each, and distinction between mistakes

7.. Description of claims as "Salem Bar lock Mfg- Co. v. Sunday Lake Iron Min, CQ

Mines." they being known as the “Salem Bar [Mich-1 93 N. W. 611.

Mine." is sufficient. Phillips v. Salmon River 87- Fulkerson v. Chisna M. ii 1', co" 133

M. & D. Co. [Idaho] 72 Pac. 886; Thompson Fed. 782.

v. Wise Boy Min. & Mill. Co. [Idaho] 74 Pac. 88- Code Civ. Proc. 5 1314, 3mm ‘1' Dist

958‘ Ct. [Mont.] 73 Pac. 230; State v. Dist. Ct.

80- Thompson v_ Wise Boy Mm & Mm Co_ [Mont.] 74 Pae. 132. Complaint to establish

[Idaho] H Pac_ 958_ extra lateral rights held sufficient to authors

. . Laws 1893, . 49. 1. Idaho Min. We Order for Inspection of defendant's work_
&81\lilll.s:1'sos. v. Davis to? c. All 12:4 Fed. 396. "lgs- M01"- Ore Purchasing Co. v. Boston a

_ I M. Consol. C. & 8. Min. Co.. 27 Mont. 288.
82- Idaho Cam-stock Min- & Mm- c°' v' 70 Pac. 1114; State v. District Court [Mont.]

Lundstrum [idnho] '74 Pae. 975.
73 Part. 230.

33- Idaho Mln- & MHL '30- v- Dafls [C' C‘ 80. Benton v. Hopkins [0010.] 74 Pac. 891,

A] 123 FPd- 396- 90. Ivy Coal & Coke Co. v. Ala. Coal a;

84. Phillips V. Salmon River M. & D. CO. Coke CO" 135 Ala_ 579_

[Idaho] 72 P110. 836. 91. Southern Oil Co. v. Scales [Tex. Civ.

85. Idaho Min. & Mill. Co. v. Davis [C. C. App] 69 s. w, 1033‘

AJ 123 Fed. 396. 02. Hopkins v. Stoneroad, 21 Pa. Super. CL

86. Comp. Laws 1897, M 5472, 10755. Bill-.168.
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of law and fact—This topic treats only of mistake and accident as ground for

equitable relief.“3 Mistake of fact has been defined to be an unconscious igno

rance or forgetfulness of a fact past or present material to the contract, or belief

in the present existence of a thing material to the contract which does not exist,

or in the past existence of such a thing which has not existed. Equity will relieve

against the consequences of such a mistake,“ but not a mere mistake of opin

ion or belief. The mistake must be as to a. past or present material fact.“ Equity

will not grant relief because of ignorance or mistake of law unless there will be

great hardship in enforcing the contract," but even though a. deed or contract

is understood by the parties before signing, equity will reform it if when given

a legal construction it fails to express their mutual intent." ‘

g2. Effect of mistake or accident on contracts—An instrument executed

under a mistake of fact may be rescinded whether the mistake is unilateral”

or mutual," there being no meeting of minds. It may be reformed only if the

mistake was mutual; that is, the instrument must fail to express the intention

of both parties, but it must appear that there was an agreement between the

parties.1

93. As ground for new trial, see New

Trial and Arrest of Judgment. See, also, the

topic Equity, and the topics treating of

particular subjects of equitable jurisdiction,

such as Cancellation of Instruments, Refor

mation of Instruments and Specific Perform

ance, and also such titles as Contracts, Deeds

and Gifts.

94. Marshall v. Hornier [Okl.] 74 Pac.

368. Equity will not interfere for the pur

pose of carrying out an intention which the

parties did not have when they entered into

a transaction, but which they might or

even would have bad if they had been more

correctly informed as to the law. Wall v.

Meilke [Minn.] 94 N. W. 688.

95. Duration of injury. Chicago & N. W.

R. Co. v. Wilcox [C. C. A.] 116 Fed. 913; In

re Alexander's Estate, 206 Pa. 47. Mistake

of judgment is not ground for setting aside

an award. Vincent v. German Ins. Co., 120

Iowa, 272, 94 N. W. 458.

96. Norris v. Crowe, 206 Pa. 438; Wall v.

Meilke, 89 Minn_ 232, 94 N. W. 688; Bottorff

v. Lewis [Iowa] 95 N. W. 262. Compromise

of' a. disputed legal question. Connor v.

Etherldge [Neb.] 92 N. W. 135. Option for

sale of land. Carter v. Love [111.] 69 N. E.

85. Offer of Judgment. Walsh v. Empire

Brick & Supply Co., 85 N. Y. Supp. 528. Mis

take as to priority of claim. Atlanta Trust

& Banking Co. v. Nelms. 116 Ga. 915.

W. Lease. Brown v. Ward, 119 Iowa, 604,

93 N. W. 587; Wall v. Meilke [Minn.] 94 N.

W. 688. Insurance policy—mistake as to

legal owners of property. Lansing v. Com

mercial Union Assur. Co. [Neb.] 93 N. W.

756. Legal effect of an agreement. Hopwood

v. McCausland, 120 Iowa. 218. 94 N. W. 469.

98. Translation of a deed. Wirsching v.

Grand Lodge, F. A. M. [N. J. Eq.] 56 Atl. 713.

Deed in settlement of tax claims. Farmers’

Loan & Trust Co. v. Suydam [Neb.] 95 N. W.

867. Deed. Stewart v. Dunn, 77 App. Div.

[N. Y.] 631. Assumption of mortgage by

grantee. Bowman v. Besley [Iowa] 97 N. W.

60; Youngstown Elec. Light Co. v. Butler

County Poor Dist, 21 Pa. Super. Ct. 95. Mis

take as to prices. Singer v. Grand Rapids

Match Co., 117 Ga. 86. Judgment obtained

by mistake in return day in a summons. Pat

To warrant rescission, the condition of aifairs must permit of a sub

terson v. Yancey, 97 Mo. App. 681, 71 S. W.

845.

99. Lease. Strength of walls. Barker v.

Fitzgerald, 105 Ill. App. 536; Lord v. Hart.

30 Wash. 477, 71 Pac. 23. Lease. Thomas v.

Conrad, 24 Ky. L. R. 1630, 71 S. W. 903. As

sumption of mortgage. Boulden v. Wood, 96

Md. 332, 53 Atl. 911. Discharge of mort

gage. Saint 17. Cornwall [Pa.] 56 Atl. 440.

WVrong seal upon bonds. Defiance v. Schmidt

[C. C. A.] 123, Fed. 1. Insurance policy.

Pictet Spring Water Ice Co. v. Citizens' Ins.

Co., 24 KY. L R. 1461, 71 S. W. 514. Con

tract of sale. Null v. Elliott. 52 Vi". Va, 229.

An agreement. Barker v. Pullman's Palace

Car Co., 124 Fed. 555. Mutual mistake in

bill of lading, Fowle v. Pitt, 183 Mass. 351,

67 N. E. 343. Mistake in rate of interest

made by scrlvener. Story v. Gnmmell [Neb.]

94 N. W. 982. Gift causa mortis $4.500 given

instead of $500. Crippen v. Adams [Mich.]

92 N. W. 496. Equity will reform a. superse

deas bond for mistake. Nourse v. “’eitz.

120 Iowa, 708, 95 N. W. 251.

1. Keith v. Woodrutf, 136 Ala. 443. Fall

ure to reserve coal. Montgomery v. Mann.

120 Iowa, 609, 94 N. W. 1109; Drachler v.

Foote, 84 N. Y. Supp. 977. Deed. Failure to

reserve coal. Baab v. Houser, 203 Pa. 470.

Mortgage and notes. Sauer v, Nehls [Iowa]

96 N. W. 759. “Words "oil and gas" left in

deed by mistake. Nutter v. Brown, 51 W.

Va. 598. Failure to reserve part of land

granted to grantee. Barry v. Rownd, 119

Iowa, 105, 93 N. W. 67; Kee v. Davis. 137 Cal.

456, 70 Pac. 294. Erroneous description of

land. Earl v. Van Natta, 29 Ind. App. 532.

64 N. E. 901. Words “trustee for," etc., in

serted. Aller v. Crouter, 64 N. J'. Eq. 381.

Location of a. roadway reserved improperly

stated. White v. Shaffer [Md] 54 Atl. 974.

Mistake in estate granted. \‘Viemer v. Him

mel. 200 Ill. 374, 65 N. E. 680. Deed. Bot

tort'f v. Lewis [Iowa] 95 N. I“. 262; Southern

Finishing & Warehouse Co. v. Ozment. 132

N. C. 839. Deed of gift—mistake of scrive

ner. Ferrell v. Ferrell, 53 W. Va. 515. Deed

--—mistake of scrivener. Marshall v. Homler

[Okl.] 74 Fee. 368. Deed. grant of land not

property of grantor. MeGuigan v. Gaines

[Ark] 77 S. W. 52. A void mortgage will
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stantial restoration,’ and the plaintiff after discovering the mistake must place

the other party in statu quo.‘ A decree to reform a deed must expressly save all

intervening rights.‘ If parties act under a contract as executed, equity will not

later reform because of a mistake.ls Acquiescence, consisting in unnecessary de

lay after knowledge of mistake, will defeat equitable relief,“ but not, it has been

held, if no one will suffer because of reformation of the deed.7 The party to be

charged with laches should have knowledge of matter involved, or after notice,

have failed to obtain knowledge, or there must have been circumstances which

should have induced inquiry.8 Mistake which is the result of the party’s own

negligence will not be relieved against in equity.9 Equity will grant relief to a

party who through a mutual mistake confers a benefit upon another, by' requiring

the party benefited to reimburse the other.1°

§ 3. Procedure to obtain relief—To invoke the aid of equity, 9. bill to

reform must state the particular circumstances constituting the mistake.11 The

burden of showing mistake rests upon person who asserts it." A petition which

alleges a mutual mistake of fact by parties to an agreement, but fails to ask a

reformation of the agreement, is an attempt to vary the terms of a written con

tract by parol and is" demurrable.“

Evidence—The character of evidence necessary to reform a deed must be

clear, precise and indubitable.

cient.“

strument in equity.u

A bare preponderance of evidence is not sufi'i

Parol evidence of the actual agreement is admissible to reform an in—

MORTGAGES.

] 1. Nature and Elements 0! Mortgages § 7. Title and Rights of Parties (915).

(906). § 8. Lieu and Priorities (918).

§ 2. Validity (906). .. § 9. Assignments of Mortgages (919).

§ 8. Equitable Mortgage. (908). § 10. Transfer of Title of )lortgngor (920).

§4. Absolute Deed as Mortgage (008). § 11. Transfer of Premises to Mortgagee

5 5. Nature and Incidents of Trust Deeds and Merger (922).

an Mortgages (913).

§6. Construction and Eflect 0! Formal

Mortgages (914).

Scope of article. An earlier topic"

not be reformed. Mortgage to secure hus

band's debts. Day v. Shiver. 137 Ala. 185.

2. Barker v. Fitzgerald. 105 Ill. App. 536.

8. Failure to tender amount received by

mistake. Niederhauser v. Detroit Citizens'

St. R. Co. [Mich.] 91 N. W. 1028. Grantee

occupied wrong parcel of land. Wieneke

v. Deputy. 31 1nd. App. 621, 68 N. E. 921.

L Babb v. Houser, 203 Pa. 470; White v.

Shafler [Md.] 54 Atl. 974; Adams v. Draws,

110 La. 456. _

5. Fuller v. Behrenk, 171 N. Y. 671. 84

N. E. 1126.

0. Knowledge that mortgage did not in

clude parties'agreed upon. Van Bock v.

Milbrath [Wis.] 94 N. W. 657. Laehes. Nut

ter v. Brown. 51 W. Va. 598. 42 S. E. 661.

7. Earl v. Van Natta. 29 Ind. App. 532, 64

N. E. 901.

8. Wall v. Meilke [Minn.] 94 N. W. 688;

Better! v. Lewis [Iowa] 95 N. W. 262. un

der the Code.

0. Contract to build. Youngstown Elec.

Light Co. v. Butler County Poor Dist.. 21

Pa. Super. Ct. 95. Ignorance oi! contents of

an insurance policy. Bostwick v. Mut. Life

Ins. Co., 116 Wis. 392. 92 N. W. ,246.

10. Artesian well dug by mistake on

§l2. Payment, vRelease or Satisfaction

(923).

§ 18. Subrogntion (927).

has fully treated the procedure by which

wrong land. Pearl Tp. v. Thorp [8. D.] 96

N. W. 99. Description in deed less than that

pointed out. Equitable Trust Co. v. Milligan,

31 Ind. App. 20. 65 N. E. 1044.

11. Batson v. Findley, 52 W. Va. 343.

ll. Reimer v. Green Room Club. 84 N. Y.

Supp. 561.

18. Petition by one partner to recover

from another, Nystuen v. Hanson [Iowa]

91 N. W. 1071.

14. Williamson v. Carpenter. 205 Pa. 164.

Deed. Wail v. Meilke [Minn.] 94 N. W. 688.

Release. Willard v. Davis. 122 Fed. 363.

Agreement—mistake of agents. Barker v.

Pullman Palace Car Co.. 124 Fed. 555; Otto

meyer v. Pritehett [Mo.] 77 S. W. 62; Bailey

v. \Vood, 24 Ky. L. R. 801. 69 S. W. 1103.

Failure to reserve right of way. Drachler v.

Foote. 84 N. Y. Supp. 977; Keith v. Wood

rui‘t. 136 Ala. “3. Mortgages and notes.

Sauer v. Nehis [Iowa] 96 N. W. 759: Reimer

v, Green Room Club. 84 N. Y. Supp. 561: Bow

man v. Beslev [Iowa] 97 N. W. 60. Release

of claim. Chicago. ete.. R. Co. v. Wilcox

[C. C. A.] 116 Fed. 913: Baab v. Houser. 203

Pa. 470; Boulden v. Wood. 96 Md. 332; Wil

liamson v. Carpenter. 205 Pa. 164.

15. Wieneke v. Deputy, 31 Ind. ADP. 621.
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mortgages are foreclosed and the premises sold. This article is devoted to the

mortgage as an instrument and the substantive rights growing from it. The doc

trine of notice and the operation of the recording acts will be the subject of a

separate article" dealing with all conveyances of or acquisitions of interests in

land." The application of the statute of frauds,“ the efiect of the mortgage

as an encumbrance,2° and the purchase of lands subject to mortgages,21 each re

ceive treatment elsewhere.22

§ 1. Nature and elements of mortgages.—A mortgage is a security for debt.

hence a conveyance, though to pay debts,- is not a mortgage.” Whatever is the

form of the instrument equity will, as between the parties, hold it to be a mort

gage if such was the intention.“ The mortgagor need not remain in possession.25

A contingent remainder," a purchaser’s right under a contract of sale of

lands,21 or a ward’s estate in real property still in the hands of the guardian after

ward’s majority,” is susceptible of being mortgaged.

§ 2. Validity—With respect to execution and validity, mortgages are in

general subject to the same requirements as deeds.” For certain purposes ac

knowledgment is necessary, though not requisite as between the parties unless a

statute requires it.“

tion,32 for the sufficiency of which, see

68 N. E. 921. Rate of interest. Story v.

Gnmmell [Neb.] 94 N. W. 982. Mortgage and

notes. Sauer v. Nehls [Iowa] 96 N. W. 759.

Deed—mistake in stating an incumbrance.

Kee v. Davis, 137 Cal. 456. 70 Pac. 294. In

surance policy, Gwaltney v. Provident Sav.

Lite Assur. Soc., 132 N. C. 925. Deed. Mar

shall v. Homier [Ok1.] 74 Pac. 368. Contract

to construct railroad. Linn v. East Eagle &

H. M. Turnpike Co., 24 Ky. L. R. 978, 70 S. W.

401.

16. Foreclosure of Mortgages on Land, 2

Curr. Law, 14. _

17. Notice and Record of Title.

18. Record of deeds as well as of mort

gages will be treated: also the equitable doc

trine of bona fide purchase.

19. Frauds, Statute of.

20. Covenants for Title; Vendor and Pur

chaser.

21. Vendor and Purchaser.

22. Rights and liabilities between life ten

ant, and remainderman, see Life Estates. etc.;

between heirs and personal representatives,

see Estates 01 Decedents. Rights oi.’ mort

gagee in eminent domain proceeding, see

Eminent Domain.

23. Conveyance in trust to sell for cred

itors and repay surplus to grantor [3 Comp.

Laws, § 8839]. Gear v. Traders” Bank [Mich,]

93 N. W. 437.

24. See post. §§ 3, 4.

25. Moore v. Boagnl [La.] 35 So. 716.

20. Ky. St. 1899, § 2341. Davis v. Willson,

25 Ky, L. R. 21, 74 S. W. 696.

27. Titcomb v. Fonda R. Co., 38 Misc. [N.

Y.) 630.

28. The lien is valid as against a pur

chaser with notice. Shoop v. Stewart. 66

Kan. 631, 72 Pac. 219.

29. See article Deeds.

30. See Acknowledgment; Dower; Home

stead; Notice and Record of Title.

31. See article Champerty. The life ten

ant's possession is not adverse rendering a

mortgage by the remainderman champertous

They may be vitiated by champerty,81 ‘failure of considera

notes,“ material alteration,“ fraud“—

[Ky. St. 1899, c. 15, §§ 209-216]. Davis v.

Willson, 25 Ky. L. R. 21, 74 S. W. 696. Where,

on the day a purchaser at a. judicial sale

obtains a. deed, he executcs a mortgage to

secure the purchase price. the mortgagee

will be regarded as a. purchaser at Judicial

sale and the transaction not champertous.

though the premises are in the possession of

an adverse occupant. De Garmo v. Phelps.

176 N. Y. 455. 68 N. E. 873.

82. See article Deeds. Facts pleaded.

averring that property for which the notes'

and mortgage were given. had been taken

from defendant under a superior claim, held

suificient as a defense against an assignee

alleged to have notice, especially when the

assignee took the notes after due. Stoy v.

Bledsoe, 31 Ind. App. 643, 68 N. E. 907.

as. A moral obligation to pay pro-existing

legal debt is a. good consideration for the

execution of a. note and mortgage in its

payment. Fourth Nat. Bank v. Craig [Neb.]

96 N. W. 185. A note furnishing considera—

tion may be executed prior to the mortgage.

Sargent v. Cooley [N. D.] 94 N. W. 576. It

the debt secured is not owned by the mort

gagee, there is a failure of consideration.

Welbon v. Webster, 89 Minn. 177, 94 N. TV.

550. An extension by a. second mortgagee

is on sufi‘lcient consideration when procured

by the reduction by the mortgagor of the

amount of a first mortgage. Evidence held

sufficient to how an extension. Bradley v.

Glenmary Co.. 64 N. J. Eq. 77.

34. See Alteration of Instrllments. Evi

dence held sufficient to show that a mori

gage was not altered. Conkling v. Levie

[Neb.] 94 N. W. 987.

35. See article Fraud and Undue Influence.

Inducing a. wife to sign a mortgage on the

husband's land by representations that the

money to be raised would pay all other in~

cumbrances. Ristine v. Clements, 31 Ind.

App. 338. 66 N. E. 924. Misrepresentations

as to the value of realty are not fraud wher

the mortgagee may view property. llchulan

v. Griggs, 23 Ohio Ciro. R. 417. Represents
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which may result in but partial invalidity,” undue influence," incapacity of the

mortgagor,“ or duresss‘L-which may be waived by payments of interest.”

An agent executing a mortgage must do so before his power is revoked by

the principal’s death.‘1

A mortgage taken in the name of an agent for the purpose of escaping tax

ation will not be avoided on the ground of public policy.“

Provisions for the acceleration of maturity of the debt, on default in the

paymentof interest, are valid.“

Where mortgages are required to be in writing with the formality of grants

of realty, a parol agreement that a mortgage shall stand as security for future

advances is invalid.“ Attestation is unnecessary as between the parties.“ Mort

gages to a corporation may be acknowledged before its officers or stockholders.“

The trustees need not be present when the deed is executed, nor need the mortgage

be redelivered to the trustee after it has been deposited for record.‘1 Defects may

be cured by a confirmatory deed“ or ratification.“

Mortgagors cannot assert in defense to a mortgage that it created an unlawful

preference.“o An assignee in insolvency elects to recognize the validity of a

mortgage as an encumbrance by a suit to recover the value of the property on

the ground that it was an unlawful preference."

In mortgages by married women,52 the husband must join." Whether a

mortgage for her husband’s debt is valid depends on her statutory power to charge

tion by legal owner that he was the sole

owner, where in fact there was an out

standing equitable interest, is not fatal where

the equitable owner does not interpose any

claim. Id.

30. Where the answer sets up only mis

representations as to a portion of the mort

gage. it should not be adjudged totally in

valid, there being no allegation that it was

wholly illegal. Such finding is not Justified

by the tact that evidence as to the misrepre

sentations was received without oiTjection.

Kittel v. Schmieder, 85 N. Y. Supp. 977.

87. Evidence held sufficient. Thorp v.

Smith [N. J. Err. & App] 54 A121. 412. Mort

gage was unconscionable. Sims v. Sims, 101

Mo. App. 407, 74 B. W. 449.

88. See article Incompetency. Where the

mortgagor is without understanding at the

time of execution of the mortgage, the good

faith of the mortgagee is immaterial, but i!

he has been induced to accept the mort

gage in place of that of a third person, such

third person should be made a party in tore

closure in order that a. remedy may be as

serted against him. Finding insufficient to

show that the mortgagor was without un

derstanding within the meaning of Civ. Code.

i 38. and non—consenting within the mean

ing of Civ. Code, §§ 1550, 1565. Jacks v. Es

tee, 139 Cal. 607, 73 Pac. 247. Evidence held

sufficient. Farmers' Bank v. Normand [Neb.]

92 N. W. 723; Tatum v. Tatum's Adm'r [Va.]

43 S. E. 184. I

89. See article Duress. Evidence held in

sufl‘icient. Bogue v. Franks. 199 Ill. 411, 65

N. E. 346. Threat of enforcing judgment is

not duress. Dispeau v. First Nat. Bank, 24

R. I. 508.

40. Dispeau v. First Nat. Bank, 24 R. I.

Brown v. Skotiand [N. D.] 97 N. W.

It was recorded and there was an un

recorded assignment to the principal. Calli

cott v. Allen. 31 Ind. App. 661. 67 N. E. 196.

43. Curran v. Houston, 201 Ill. 442, 66 N.

E. 228.

44. Civ. Code, § 2922. Eikelman v. Per

dew, 140 Cal. 687. 74 Pac. 291.

45. A mortgage is admissible in evidence

on prooiI of execution. Pulliam v. Hudson,

117 Ga. 127.

46. See Acknowledgment. President and

chief executive oflicer. Keene Guaranty Sav.

Bank v. Lawrence, 32 Wash. 572. 73 Fee. 680.

The attesting witnesses and the notary tak

ing the acknowledgment, may be stockhold

ers. Mortgage executed in accordance with

Rev. St. Ohio 1892. § 4106. Read v. Toledo

Loan Co., 68 Ohio St. 280, 67 N. E. 729. Sec

retary acting as agent in the negotiation of

the loan. Gilbert v. Garber [Neb.] 95 N. W.

1030.

47. In re Goldville Mfg. Co., 118 Fed. 892.

48. In that an original deed was either a

forgery or obtained from the grantor whiie

insane. Harris v. Kiel [Tex. Civ, App.] 70

S. W. 226.

49. An agreement for extension which is

insufficient as not limiting the time may be

validated by a. subsequent recognition and

ratification. Leis v. Sinclair [Kan] 74 Pac.

261.

50. Mortgage executed to a director of an

association to discharge a mortgage to the

association no complaint being made by oth

er creditors and stockholders. Beatty v.

Somerville, 102 Ill. App. 487.

51. Sowles v. Lewis, 75 Vt. 59.

52. See Husband and Wife for complete

treatment of effect of coverture on convey

ances.

53. Ky. St. 1899, § 2128. Deusch v. Quests.

25 Ky. L. R. 707. 76 S. W. 329. Community

property. Humphries v. Sorenson [Wash.l 74

Fee. 690.
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her separate property for such purpose.“ If she lacks that power, the mortgage

is voidable but not void.‘55 She may become concluded to say that it was Without

consideration moving to her,“ but a wife joining her husband as surety in a mort

gage stating that the debt is joint and several may, for the purpose of obtaining

a right of subrogation, though not to defeat the mortgage, show that she was

surety.“ If the mortgage on its face appears to have been executed by her as

principal, she has the burden of establishing that the debt was her husband’s and

that she executed the mortgage as surety.“

The mortgagee is not affected by fraud or undue influence exercised by the

mortgagor’s husband to which the mortgagee was not a. party."9

A married woman who entrusts a mortgage to her husband for delivery upon

condition is estopped from denying the delivery, though he does not impart his

secret oral instructions as to conditions.“0

§ 3. Equitable mortgages—A promise to pay a certain sum to another for

the purchase money of specified lands will not be regarded as an equitable mort

gage on the land in the absence of evidence of the intention of the parties, the

burden of establishing which is on the person asserting it.“

§ 4. Absolute deed as mortgage—Any transfer of property as security re

gardless of form may be in effect a mortgage." The grantor need not understand

the nature of the transaction,“ and may have regarded the grantee as absolute

owner.“

rule.“

54. A mortgage by the wife on her sepa

rate property is not invalid, though the en

tire consideration pass to her husband. Wil

son v. Neu [Neb.] 95 N. W. 502; Halloweli v.

Daly [N. J. Eq.] 56 Atl. 234.

55. Strangers cannot assail it.

Campbell [Ind. App.] 67 N. E. 1040.

56. A mortgage given at the time she

takes title to the property and as a part of

the transaction cannot be avoided on the

ground that it is to secure the debt of a

third party without consideration. Conk

ling v. Levie [Neb.] 94 N. W. 987. Where the

mortgage secures the release of a. valid lien.

the wife cannot assert that it was given to

secure the husband's debt. Field v. Campbell

[Ind. App.] 67 N. E. 1040.

67. Snook v. Munday, 96 Md. 514.

58. Mohr v. Griffin. 137 Ala. 456; Field v.

Campbell [Ind. App.] 67 N. E. 1040.

59. Evidence held insufficient to show

fraud on a married woman invalidating the

mortgage. Mohr v. Griffin. 137 Ala_ 456.

A special plea must allege such participation

or notice. Walker v. Nicroei, 135 Ala. 353.

Evidence held to show an acknowledgment

and execution by the wife over a. contention

that she was by fraudulent representations

induced to sign. Citizens‘ Bank v. Jones, 117

Wis. 446, 94 N. W. 329.

60. Alexander v. Weicker [CaL] 74 Pac.

845.

61. Jones v. Kennedy [Ala.] 85 So. 465.

62. An agreement whereby a. third per

son purchased property under a foreclosure

sale and executed a new mortgage with a.

promise to permit the original mortgagor to

purchase and assume the new mortgage.

English v. Rainear [N. J. Eq.] 55 Atl. 41.

Retention of title as security for expendi

tures with agreement to accept pay in in

stallments with interest. McCrillis v, Cole

IR. 1.] 55 Atl. 196. Execution of deeds by a

Field v.

A possibility of working fraud is not fatal to the application of this

married woman to a third person. reciting

facts creating an indebtedness to the gran

tor's husband. and that it is the intention

that the grantee shall reconvey to the

grantor's husband. Dillon v. Dillon, 24 Ky.

L. R. 781, 69 S. W. 1099. Trustee's sale to

the creditor at less than the value of the

property under an agreement that the con

veyance shall be void in case the debtor re

pay the amount within a. time specified.

Thacker v. Morris. 52 W. Va. 220. Instrument

reciting a loan and a. deposit of deeds to

gether with the permission to sell in case

redemption is not had before a certain date.

Horton v. Murden, 117 Ga. 72. One who

takes title for another with an agreement

to convey on re-payment of advances is a

mortgagee. The remedies of the parties are

as in the case of a. formal mortgage. Beebe

v. Wis. Mortg. Loan Co., 117 Wis. 328, 93

N. W. 1108. Evidence held sufficient to show

that a. conveyance was intended as security.

Fahny v. State Bank of O'Neill [Neb.] 95 N.

W. 505.

63. Facts held to justify a, redemption aft

er the period fixed in the original agreement

to; a. reconveyance. Rose v. Gandy, 137 Ala.

32 .

04. Where a conveyance for security is to

a. son-in-law, the grantor a. widow. is not

by recognizing him as an absolute owner.

precluded from asserting subsequently that

the conveyance was a mortgage. Tuggle v.

Berkeley [Va.] 43 S. E. 199.

65. The fact that one of the objects of an

instrument sought to be declared a. mort

gage was to place the mortgagor in such

a position that she could subsequently

more successfully commit a. fraud if she so

concluded does not justify a, ruling to the

effect that although no attempt was ever

made to perpetuate the fraud and there was

nothing more on plaintiff's part than a mere
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There must be a debt secured,66 which, though it need not be created by an

express promise," must be capable of enforcement by action." The loan need not

come into the hands of the mortgagor if applied for his benefit and for the pur

pose contemplated in the original agreement.”

Mere retention of possession will not defeat an absolute conveyance," unless

joined with other elements.’1 The same is true of an agreement to reconvey,’2

which must be dependent on the satisfaction of a debt." Inadequacy of price

does not alone evidence a mortgage, though it may be considered.“

Requisites of defeasance.—Under the statutes in certain states, a defeasance

cannot be admitted to convert a deed into a mortgage, though contemporaneous

with the execution and delivery of the deed, unless acknowledged and recorded,"

but while the debtor may not assert that the transfer is a mortgage, his creditors

may sell his equity and distribute the proceeds." A bond for a deed in the or

dinary form is not to be regarded as an instrument of defeasance where it does not

recite the indebtedness or refer to a prior conveyance." A statute designed to

protect bona fide purchasers as against unrecorded or parol defeasances does

not prevent a warranty deed being shown to be a mortgage in an action on an

insurance policy." An instrument of defeasance need not refer to the original

deed where there is evidence sufficient to show the connection." The original

deed may be read to ascertain the quantum of the estate mortgaged.“0

Effect—The legal title vests in the grantee.81 If the contract is for recon

veyance on payment, no foreclosure is required,"2 and unless the provision is that

intention, then defendant may retain plain

tifi's property as his own. De Leonis v.

\Valsh, 140 Cal. 175, 78 Fee. 813.

08. Held to show a conditional sale and

not a. mortgage where there was a transfer

in payment of a. mortgage, the cancellation

furnishing the consideration for the deed

and no new debt being created. Holladay

v. Willis [Va.] 43 S. E. 616. Evidence held

to show that a deed was to be treated as a

mortgage not extinguishing a loan until its

payment. Evans v. Thompson, 89 Minn. 202.

94 N. YV. 692.

67. Beebe v. Wis. Mortg. Loan Co., 117

Wis. 328, 93 N. W. 1103.

88. Evidence held insufficient to establish

a. mortgage. Reed v. Parker [Wash.] 74 Pac.

61.

89. Advance to complete payment of pur

chase money and to pay for improvements.

Ball v. Marske, 202 Ill. 81, 66 N. E. 845.

70. No actual delivery 01' the property,

and the buyer said that he would not evict

the grantor. Franklin v, Sewall, 110 La.

292.

71. Inadequate consideration, retention of

possession, and a debt secured, sufficient.

Tuggle v. Berkeley [Va.] 43 S. E. .199.

72. Giving of a concurrent option to pur

chase, to a third party or to the owner of

the equity of redemption. Braun v. Vollmer,

89 App. Div. [N. Y.] 48.

78. “felt v. Theresa Village Mut. F. Ins.

Co., 115 Wis. 402, 91 N. W. 1014; Tannyhlll v.

Pepperl [Neb.] 96 N. W. 1005. Contemp0~

rnneous agreement to sell and reconvey be

tween the same parties and for equal con

slderation, repayment to be made in future

payments with interest, time being of the

essence of the contract to reconvey, is suffi

cient. Wells v. Geyer [N. D.] 96 N. W. 289.

Agreement for a. re-conveyance on payment

of a certain amount within a. specified time

is not, sufiiclent (Yost v. Fir'st Nat. Bank, 66

Kan. 605, 72 Pac, 209) especially where in

terest is not payable (Bates v. Sherwood, 24

Ohio Circ. R. 146). '

74. Forester v. Van Auken [N. D.] 96 N.

W. 301.

75. Act June 8, 1881. P. L. 84. Lolirer v.

Russell [Pa.] 56 Atl. 333. Act June 8, 1881.

does not invalidate an agreement between a

debtor and creditor that both should an

deavor to sell land of the debtor transferred

to the creditor and that the debtor should

receive any surplus after discharge 0! the

debt with the proceeds. Moran v. Munhall,

204 Pa. 242..

78. Debtor’s right barred by Act 1881,

P. L. 84 requiring a. recorded defeasance.

Eberly v. Shirk, 206 Pa, 414.

'77- Gen. St. 1901, § 4217. Holmes v. New

man [Kan] 75 Pac. 501.

78. Rev. St. 1898, i 2243. Wolf v. Theresa

Village Mut. F. Ins. Co., 115 Wis. 402, 91 N.

W. 1014.

79. Evidence held sufficient to show con

clusively that an instrument was a mort

gage under which there had been a soils

faction or a. rcconveyance. Turner v. Coch

ran, 30 Tex. Civ. App. 558, 70 S. W. 1024.

80. Recital that the grantor conveyed a

half interest in certain described property

and “also in the following property" being

the same as described in a deed conveying

the entire interest. will be regarded as con

templating the entire title in the lands last

described. Description of land in defeasance

held sufficient when construed in reference

to other conveyances and proof showing

identity. Turner v. Cochran, 30 Tex. Civ.

App. 558, 70 S. W. 1024.

81. Absolute deed as security against pos

sible future liability. Baxter v. Prlichnrd

[Iowa] 98 N. W. 372.

82. Grantee need not bring an action to
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the deed is to become void on payment, a reconveyance is necessary to revest title

in the grantor.”3 Where such retransfer is not made, an heir of the grantee is not

liable in. damages for recording the deed.“ If the grantee sells to a bona fide

purchaser, action may be brought against the grantee for the value of the prop

arty,“s but the grantee may on transfer of the debt convey the land,“1 and is not

liable for a fraud of his grantee in transferring to an innocent purchaser, defeat

ing the right to redeem, there being no showing that his act was with intent to

aid in the fraud." ‘

The conveyance does not extinguish the debt and the mortgagee may recover

the money loaned in case he derive no benefit from the conveyance."

Where, without the knowledge of an equitable mortgagee, there is an agree

ment between the mortgagor and one selling him personalty that the title to the

personalty shall remain in the seller, the mortgagee may claim such property on

its becoming fixtures as against the seller."

Subsequent transferees.—An absolute deed may be declared a mortgage, though

an innocent purchaser has made improvements, since he can be reimbursed.”0 Mort

gagees of the grantee are to be regarded as equitable assignees of the equitable

mortgagee’s interest."1 Though the mortgage is in the form of an absolute deed,

an assignee of the note acquires only a mortgage lien by a quit-claim deed from

the mortgagee if with knowledge."

Where'the mortgagor is in possession, a transferee takes subject to his rights.

though after default.” A contract for reconveyance on payment of a loan to secure

which there has been an absolute conveyance, if recorded, is constructive notice to

the heirs of the grantee, and their laches is not excused by want of knowledge

unless there is fraud on the part of claimants under the deed.“

Knowledge on the part of the mortgagee prior to an assignment that a third

party has an equitable lien against the premises does not afiect the rights of his

assignee who has neither actual nor constructive notice of such rights." _

As against a lien secured by attachment against the grantee, the grantor may

show that a recorded absolute deed was intended as a mortgage.“

Surrender or loss of right to redeem—The right to redeem and the right to

foreclose are reciprocal and barred by the same limitations.“7 After execution of

an absolute deed as a mortgage, the estate may be vested in the mortgagee by a

bona fide agreement between the parties." The agreement may be oral,” but

divest grantor at his equitable right of re agreement that title should not pass. Mc

dempiion. Fitch v. Miller, 200 111. 170. 65 N. Criliis v. Cole [R. I.] 56 Atl. 196.

E_ 650_ 00. Carveth v. Winegar [Mich.] 94 N. W.

83. Knowles v. Knowles (R. 1.] 56 Atl. 775. 381.

84- The remedy in such case is an action 91. Kiddell v. Bristow [S. C.] 45 S. E. 174.

in covenant and not in tort. Knowles v. 92. Comp. Laws. 5 3243. State v. Mei

‘(nowles [R. 1.] 56 Atl. 775. lette [S. D.] 92 N. W. 395.

85. Such action is not one involving title 93. English v. Rainear [N. J. Eq.] 55 Atl.

to land or to try title, and a. county court 41.

may have jurisdiction it the amount involved 04. Fitch v. Miller, 200 III. 170, 65 N. E.

is not too great. In the petition a descrip- 650,

tion of the property by reference to a judg- 05. Keene Guaranty Sav, Bank v. Law

meut containing an adequate description. is

suiiicient. Espey v. Boone [Tex. Civ. App.]

rence, 32 Wash. 572. 73 Pac. 680.

90. Though Sayles' Ann. Civ. St. art.

75 S. W. 570.

86. Such act is not breach of a bond for

title to re-convey. Cumming v. McDade. 118

Ga. 612.

87. Cumming v. McDade, 118 Ga. 612.

88. Evans v, Thompson, 89 Minn. 202, 94

N. W. 692.

80. Person holding title to land as se

curity tor expenditures in erecting a mill may

hold an engine placed in the mill on an

4640 provides that mortgages shall be void

as to creditors and subsequent purchasers

for value and without notice unless filed for

record. Long v. Fields, 31 Tex. Civ. App.

241, 71 S. W. 774. v

07. Fitch v. Miller, 200 Ill. 170, 65 N. E.

650; Cassem V. Heustis, 201 111, '208, 66 N. E.

283.

98. Cassem v. Heustis. 201 Ill. 208. 66 N

E. 283.
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must be free from fraud, unfairness or undue influence.1 To hold the grantee

for the purchase price as an absolute purchaser, the evidence of the transaction

must be sufficient to convey an interest in real property under the statutes.2

Where there is a reserved right to repurchase, redemption may be had after

expiration of the time for repurchase if the transaction is held to constitute a.

mortgage,8 but a subsequent agreement for extension of the time to a specified

date may render the date fixed of the essence of the agreement.‘

Proceedings to establish.‘—A deed may be declared to be a mortgage on a cross

complaint in an action to reform the description, though a reconvcyance_ cannot

be decreed in the absence of proof of the amount due the grantee.“ Where an

absolute conveyance is alleged to have been given to secure the purchase price of

personalty, the mortgagor’s remedy is an action in equity for an accounting of the

rents and profits and to have the deed declared a mortgage, and not an action at

law to recover the purchase price.’ A court of equity has jurisdiction to restrain

waste and to ascertain whether thedebt has been paid and decree payment of any

amount found due.a

An innocent third person to whom the grantee of an absolute deed, in effect

a mortgage, has agreed to convey, need not be made a party to a. suit by the mort

gagor to establish his rights, but such third person’s rights should be saved.“

Laches is not shown where there were repeated efforts to induce a reconvey

ance and the grantee avoided the grantor."

Tender.—A bill cannot be maintained to have an absolute conveyance declared

a mortgage without an offer to redeem.11

The grantor is not entitled to reconveyance from an original or subaction."

Tender need not be made prior to the

grantee until full payment of the debt." The grantor’e transferee is in the same

position.“

0!).

see;

372.

1. Where after an absolute conveyance

between a client and his attorney intended

as security, the attorney sets up an agree'

ment on consideration vesting him with the

entire title, the burden is on him to estab

lish the fairness of the transaction. Cassem

v. Heustis, 201 Ill. 208, 66 N. E. 283. Where

the mortgagor is in possession under an ab

solute conveyance as security. an agreement

arising from mistake and without consid

eration to relinquish the right to redeem

and to surrender possession, is not enforce—

able. Wells v. Geyer [N. D.] 96 N. W. 289.

2. Where together with a. conveyance in

tended as a mortgage an option is given to

the grantee to buy tor the consideration ex

pressed in the deed. a. letter from the grantee

stating that she elected to exercise the op

tion, in return to which the grantor writes

a letter stating that he releases the prem

ises with the understanding that the bal

ance of the purchase price is to be paid. cre

ates no obligation for the payment or the

consideration expressed in the conveyance.

Reich v. Dyer, 91 App. Div. [N. Y.] 240.

3.‘ Rose 1. Gandy, 137 Ala. 329. Where

a married woman conveys her property and

takes back a counter-letter permitting her

to redeem within a year. her intent to exe

cute :1 mortgage will not allow the convey

ance to be held such as against the purchaser

who has held possession in good faith think

ing that he was :1 purchaser for six years.

Cramer v. Wilson, 202 Ill. 83, 66 N. E.

Baxter v. Pritchard [Iowa] 98 N. W.

the price not being inadequate. Caldwell v.

Trezevant [La.] 35 So. 619.

4. Svenson v. Rohrer, 206 Pa. 407.

5. Allegations of a complaint held not suf

ficient to authorize the setting aside 0! con

tracts between the assignee of a purchaser

at a. mortgage sale and the mortgagor on

the ground that the real agreement was an

extension or renewal of the mortgage and

not one oi! sale and purchase. Phelps v.

Western Realty Co., 89 Minn. 319, 94 N. W.

1085.

6. Pleadings held sufficient.

Murphy [Cal.] 75 Pac. 60.

7. Weise v. Anderson [Mlch.] 96 N. W.

575.

8. Injunction against cutting timber.

Bigelow v. Thompson [Mlch.] 94 N. W. 1077.

9. Beebe v. Wis. Mortg. Loan Co., 117

Wis. 328, 93 N. W. 1103.

Murphy v.

10. Cassem v. Heustis, 201 Ill. 208, 66 N. E.

283.

11. Mack v. Hill [Mont.] 72 Fee. 307.

12. Reese v. Rhodes [Ariz.] 73 Pac. 446.

Where defendant denies that he holds as a.

mortgagee and claims the property as his

own, while the amount of indebtedness se

cured is also in dispute, an action may be

maintained without any previous offer of

payment. The decree should be for a re

conveyance on the payment by plaintiff of

any balance tound due. De Leonis v. Walsh,

140 Cal. 175, 73 Fee. 813.

13. Cumming v. McDade. 118 Ga. 612.

14. Cannot compel a conveyance from the

mortgagee where the indebtedness has not



912 MORTGAGES § 4. 2 Our. Law.

One who contends that his absolute conveyance of realty was in fact a mort

gage to secure the price of certain personalty cannot bring an action to recover

the price of the personalty without accounting for the rents and profits during

the time he has been in occupancy.“

Burden of proof and evidence—One asserting a deed to be a mortgage has the

burden.”

The character of a deed as a mortgage may be shown by parol," as may the

connection of writings causing them to amount to a mortgage, though from their

face such intent is not apparent,18 though in some jurisdictions not in an action

at law.“ Such evidence is not objectionable on the ground that it alters the

terms of a written contract.2°

The consideration may be inquired into.’1 The circumstances surrounding

the transaction, conversations at the time, and the value of the property, may be

shown.” Consideration of transactions between the parties prior to the date of

the instrument should not be limited to the mere purpose of throwing light on the

intention of the parties where the deed is executed pursuant to agreements shown

therein.“

Quantum of proof.—-The status of a deed as a mortgage must be established

by clear and satisfactory evidence,“ must be unequivocal and convincing,” and

uncontradictory.“

is not sufficient."

If the grantor is out of possession, his unaided parol evidence

The degree of proof necessary to establish a mortgage as against

a theory of conditional sale is less than to establish it against an absolute convey

anec.28

To authorize the reformation of a warranty deed in equity on the ground of

been paid and he makes no offer or tender

of the balance due. Covert v. Covert [Or.]

74 Pac. 205.

15. Weise v. Anderson [Mich.] 96 N. W.

576.

16. Miller v. Price. 66 B. C. 85'. Bryant v.

Broadwellv 140 Cal. 490, 74 Pac. 33. A vendee

has the burden of showing that a deed abso

lute on its face is in effect a. mortgage ren

dering the title tendered him unmarketable.

Braun v. Vollmer, 89 App. Div. [N. Y.] 43.

17. Northern Assur. Co. v. Chicago Mut.

B. & L. Ass'n, 198 Ill. 474, 64 N. E. 979; Stat

i'ord v. Stafford, 29 Tex. Civ. App. 73. 71 S.

\V. 984.

18. Beebe v. Wis. Mortg. Loan Co.. 117

Wis. 328, 93 N. W. 1103. Evidence held suf

ficient. Oberdorfer v. White [Ky.] 78 S. W.

436. Warranty deed. Ross v. Howard, 31

'Wash. 393. 72 I’ne. 74. Agreement to permit

a redemption from a purchase at foreclosure.

Brown v. Johnson, 115 Wis. 430. 91 N. W.

1016. In an action on an insurance policy

the question being whether there was a

change of title and interest. Aetna Ins. Co.

v. Jacobson, 106 111. App. 283.

10. Billingsley v. Stutler, 52 W. VL 92.

20. Hurlbert v. Kellogg L. & M. (30., 115

'Wis. 225. 91 N. W. 673.

21. Forster v. Van Auken [N. D.] 96 N. W.

301.

22. Carveth v. Winegar [Mich.] 94 N. W.

381. An assignment of a judgment against

plaintiff to the alleged mortgagee is admis

sible to show the relation of the parties.

Reese v. Rhodes [Ariz.] 73 Pac. 446.

23. Grier v. Casares [Tex. Civ. App.] 76

S. W. 461.

24.

264.

Evidence held sufficient. Carveth v. Wine

gar [Mich.] 94 N. W. 881. To show that an

absolute deed was a mortgage though in

suih‘cient to show coercion or undue in—

lluence. Butler v. Carvin [Wash] 74 Pac.

813. To show that an absolute deed was a

mortgage which had been satisfied and that

there had been no valid agreement by which

entire title was to vest in the mortgagee.

Cassem v. Heustis, 201 Ill. 208, 66 N. E. 283:

Heaton v. Gaines, 198 Ill. 479, 64 N. E. 1081.

Evidence held lluufllclent. Little v. Braun.

11 N. D. 410, 92 N. W. 800; Philips v. Mo

[Minn.] 97 N. W, 969; \Vright v. Wright

[Iowa] 98 N. W. 137; Emery v. Lowe. 140 Cal.

379. 73 Pac. 981; Miller v. Price, 66 S. C. 85;

Franklin v. Sewall, 110 La. 292. To estab

lish a. debt or a. parol defeasance. Little \'.

Braun, 11 N. D, 410, 92 N. W. 800. To show

that a. re-conveyance was conditioned on the

payment of a sum additional to that ex

pressed. MeCaughey v. McDufl‘le [Cal.] 74

Pac. 751. Contract held to evidence a. sale

with a. right to re-purchase and not a. mort

gage. Martin v. Allen [Kan] 74 Pac. 249.

Evidence held to show an absolute convey

ance followed by a conditional re-sale Jr

option, the conveyance having been by one

of the grantors in order to extinguish a. debt.

and it not being shown that the party assert

ing that the transaction was a. mortgage had

secured his co-grantor's interest. Pllmlllil.

v, De George [Tex. Civ. App.] 74 S. W. 813.

25. Hollndny v. Willis [V3.1 43 S. E. 616.

28. Franklin v. Scwall, 110 La. 292.

27. Code 1892. § 4233. Schwartz v. .Lieber

[Miss] 32 So. 954.

28. Rose v. Gandy, 137 Ala. 329.

In re Holmes, 79 App. Div. [N. Y.)
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mistake, it having been the intention to execute a. mortgage, the mistake must be

mutual and the evidence clearly satisfactory, specific and convincin_,;.,-m“‘9

Instructions—Where it is contended that an absolute deed is a mortgage, the

court should submit to the jury the instrument with the attending facts and cir

cumstances adducing any evidence with such instruction on the legal effect of the

instrument as will meet the various phases of the case."

Findings and decree.“-—Without foundation for such a. decree in the pleadings

in suit for reconveyance, it is error to make an order limiting the time in which

plaintiifs must pay the sum found due or be foreclosed of all rights to redeem the

property and obtain a conveyance.“2 The assignee of a mortgage is not concluded

by a judgment declaring an equitable mortgage a superior lien where he is not

made a party to the proceeding.“

The imposition of costs on defendant is justified by his repudiation of plain

tiff’s title and his refusal to account.“

§ 5. Nature and incidents of trust deeds as mortgagesP—Thc trustee may

purchase the debt." He must act for both the debtor and creditor in conducting

sale." He may be personally liable where he makes application of the money re

ceived under a trust deed contrary to the directions of the maker.38 If time is of

the essence of a contract to deliver corporate bonds or pay a certain sum in cash, a

trustee of an after executed mortgage has no power to waive the limitation and

deliver the bonds.89

One appointed to execute a power of sale by the trustees under a security deed

acquires no interest in the property authorizing the superior court of the county of

his residence to take jurisdiction of a controversy with his principals.‘o

The trustee is in the legal status of a mortgagee and invested not only with

a power of sale but the other powers usually possessed by mortgagecs;‘1 with the

beneficiary he may bring trover for conversion of the property.‘2 Independent of

theprovisions of the trust deed, he has the power, when the necessity arises, to

invoke the aid of a court of equity to preserve the trust estate,“ but the owner

may still maintain an action for damage to property,“ and where paying taxes and

interest on the mortgage debt and in no way committing or suffering any waste

29. Evidence held insuflicient. Forester v.

Van Auken [N. D.] 96 N. W. 301.

30. Where a conditional conveyance is

not in issue, an instruction thereon should

not be given. Bradford v. Malone [Tex. Civ.

App.] 77 S. W. 22. .

sary to complete the work occasioned by

misappropriation by the contractor, pay

ment having been made to him before com

pletion. The amount of recovery is limited

to a. sum fixed by settlement between the

makers of the deed and the contractor. VVaii

31. Findings in a suit to establish a. mort

gage held sufllcient to negative an allega

tion that any indebtedness that was due or

might become due for commissions was se

cured. De Leonie v. Walsh. 140 Cal. 175, 73

Pac. 813.

$2. McGrath v. McGrath [Conn.] 56 Atl.

551.

88. Keene Guaranty Sav. Bank v. Law

rence, 32 Wash.'572, 73 Pac. 680.

34- De Leonls v. Walsh. 140 Cal. 175, 78

Pac. 813.

85- See Foreclosure of Mortgages on Land

for sale by trustee or under power.

86. Brewer v. Slayter. 18 App. D. C. 48.

37. Must limit its expenses to reasonable

amounts. Smith v. Olcott, 19 App. D. C. 61.

38. Liable Where he pays to a. contractor

erecting buildings on the property while

there are outstanding claims for labor and

material contrary to directions, thus occa

sioning loss. the contractor being insolvent.

Recovery may also be had for a. sum neces

Curr. Law, Vol. 2—58.

rath v. Bohnenkamp, 97 Mo. Appl 242.

39. Was not vested with such power as

agent of the person entitled to the bond.

Barrett v. Twin City Power Co.. 118 Fed. 861.

40. Meeks v. Roan, 117 Ga. 865.

41. Robeson v. Dunn [S. D.] 96 N. W. 104.

See post, 5 7, for rights in general of mort

gngees.

42. Edge v. Emerson [Ark] 73 S. W. 793.

43. The trustees of a. trust deed covering

telephone franchises may enjoin a city from

interfering with the company's property un

der an ordinance prohibiting the extension

of poles and wires unless a franchise is

obtained, and under a resolution requiring

the poles and wires to be removed after a

certain date and directing their removal by

the city authorities, such ordinance being

without authority. Old Colony Trust Co. v.

Wichita, 123 Fed. 762.

44. If it is still sufficient to secure the

debt. Watkins v. Kaolin Mfg. Co., 131 N. C.

536, 60 L. R. A. 617.
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or impairing the security, the trustee has no right to maintain an action against

third persons injuring the property, if the owner has begun a similar action.“

§ 6. Construction and efiect of formal mortgages—A provision that a note

is to be construed by the laws of a certain state does not extend to the construction

of a mortgage given to secure it."

Property and interests conveyed.“—-The mortgage is confined to the land or

interest described.“ An easement may be regarded as an “appurtenance,”“ and

leaseholds for 99 vyears as personalty.‘o Fixtures pass with the land.“1 An after

aequired title in trust does not pass.‘52 A mortgage without covenant of seisin or

warranty has no greater eflect than a quitclaim deed and is not operative on a title

subsequently acquired.“3

The fact that there was a. very slight priority of time in the record of a

mortgage will not justify a presumption that a deed to the mortgagor was not de

livered before the execution of the mortgage.“

Extrinsic evidence may be resorted to to identify the land.“ For this pur

pose parol declarations of a deceased mortgagee are admissible to show that certain

land was not understood or intended by the parties to be included in the mort

gage.“

sufficient.57

A false lot number may be rejected where the description is otherwise

If the question of identity arises on a mortgage execution, the bur

den of identification rests on the execution plaintii‘t'.58

Debts secured.‘°—-A note and mortgage for a specified sum may be shown by

parol to be given as security for any balance which might at any time exist on an

anticipated running account between the mortgagor and mortgagee.“

agreement will not be implied as against other creditors of a bankrupt.°1

Such an

Costs

and expenses incurred do not include attorney’s fees in a subsequent action.“2 A

45. Acton by a foreign corporation as

trustee of a deed of trust on the property of

a. telephone company to restrain the acts of

strikers, brought in the Federal court, can

not be maintained, the grantor having

brought a similar action in the state court.

Illinois Trust 8.: Sav. Bank v. Minton, 120

Fed. 187.

46. Keene Five Cent Sav. Bank v. Reid,

123 Fed. 221.

47. See Deeds for general descriptions.

Word "premises" in release clause of triist

deed held to refer to the corpus of the realty

and not to mean as in the habendurn clause

of a deed the estate granted. Sands v. Kau

kauna. Water Power Co., 115 Wis. 229, 91

N. W. 679.

48. W’here, pending litigation. an attorney

takes a mortgage on the interest of a party,

only the actual interest is covered regard

less ot the amount received by the party

under an agreed judgment on settlement.

Davis v. Wilison, 25 Ky. L. R. 21, 74 S. W.

696; Kelso v. Russell [Wash] 74 Pac. 561.

49. A strip of land used as a common way

passes as an “appurtenance.” Putnam v.

Putnam, 77 App. Div. [N. Y.] 554.

50. A mortgage covering all the tran

chises; o! the telephone company and all the

real and personal property covers leasehold

interests and franchises held under a 99 year

lease. Old Colony Trust Co. v. Wichita, 123

Fed. 762.

51. Evidence held to show that improve

ments made by Occupant became fixtures

passing by a subsequent mortgage. Morley

v. Quimby [Mich.l 92 N. W. 943.

52. \\-'here the mortgagor executes a

mortgage on land which he does not own and

then takes a. paramount title in trust for a

third person, the mortgagee on foreclosing

after his death takes no greater interest

than his estate. Stacy v. Henks [Tex. Civ.

App.] 74 S. W. 925.

1353. Donovan v. Twist, 85 App. Div. [N. Y.]

0.

54. Deed was recorded tour minutes after

the mortgage. Wheeler v. Young [Conn.]

65 Atl. 670.

55. Description held sufllciently definite.

Johnson v. McKay [Ga.] 45 S. E. 992. De

scription together with extrinsic facts held

sufficient to include subsequently acquired

property. Ferguson v. W. Connally & Co.

[Tex. Civ. App.] 76 S. W. 609.

60. Stancill v. Spain, 133 N. C. 76.

57, 58. Johnson v. McKay [Ga.] 45 S. E.

992.

59. See Foreclosure of Mortgages on Land

for items which may be included in decree

and for rights in surplus.

00. It may be shown to be enforceable

beyond the sum named in the mortgage.

Evidence held sufficient to establish such

contention. Lippincott v. Lawrie [Wis.] 97

N. W. 179.

61. In re Johnson, 125 Fed. 838.

02. Bowery Bank v. Hart, 77 App. Div.

[N. Y.] 121. A provision that in event of

nonpayment of bonds the mortgagor binds

itself to pay attorney's fees incurred by the

holder will be construed to mean attorney's

fee in case employment of an attorney is

made necessary by default on any of the

payments to be made under the mortgage.
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detachment of coupons from bonds secured does not deprive the holders of the

security of the mortgage.“ '

§ 7. Title and rights of parties. Nature of mortgagor’s interest.“——At

common law the mortgagee took the legal title, though in many states it is now

regarded as remaining in the mortgagor.“ In Ohio, after condition broken, the

mortgagee has legal title and may either sue to foreclose or bring ejectment.“

Estoppel as to title—The mortgagor cannot deny his title in foreclosure."

As against a purchase-money mortgage, the grantee mortgagor cannot dispute his

grantor’s title.68

Covenants of warranty prevent assertion of after-acquired title," but the rule

that one conveying with warranty cannot, on acquisition of title, assert his want

of title at the time of making the first conveyance, does not estop his mortgagces

giving priority to the title of one who, from his negligent failure to examine the

records, has been induced to purchase the land from one having no title."0

Assumption of possession by mortgagee.—-Where rents and profits are not

pledged, the mortgagor has the right of possession and to the rents and profits

until a deed is taken after foreclosure sale." A purchaser of a mortgage after

the right to recover on the note and to foreclose is barred cannot be regarded as a

mortgagee in possession."2

The mortgagee need not have such possession as required to acquire a title

by disseisin in order that he may have the rights of a mortgagee in possession.“

He need not give the mortgagor or his assigns personal notice of his taking of pos

session.“ When he holds under an elder dowress he is not accountable for rents

and profits where the widow is not bound to account until the dower is assigned."

He cannot be ousted by a writ of entry by an execution creditor." If possession

is under a void foreclosure believed by him to be valid he cannot be dispossessed

without payment of the debt." He is not entitled to compensation for the care of

the mortgagor and the property."

A first mortgagee in possession is not to be regarded as a tenant of subsequent

mortgagees."

The mortgagor’s remedy is by an action to redeem where foreclosure is barred.“0

Rents and profits.°1—A pledge of the rents and profits is not an interference

with the equity of redemption and may be enforced," though the property is ample

Abraham v. New Orleans Brew. Ass'n, 110 78- The value of property taken from the

La. 1012. mortgaged premises is tor the jury. H01

68. Long Island Loan 8: Trust Co. v. Long brook v. Greene [Me.] 56 At]. 659.

Island City R. Co.. 85 App. Div. [N. Y.] 36.

64. See Executions for levy on mort

74. Though possession is so taken with

out notice, the mortgagor cannot afterward

gagor‘s interest.

66. Ortengren v. Rice, 104 Ill. App. 428.

See Tiffany, Real Prop. 11., i 507, p. 1168, for

states so holding. _

66. Bradfleid v. Hale, 67 Ohio St. 816, 65

N. E. 1008.

67. State Mut. B. & L. Ass'n v. Batterson

[N. .7. Eq.] 56 Atl. 703. Incorporation of the

words “and warrants" may estop the mort

gagor from denying his ownership [1 Starr

& C. Ann. St. 1896 (2d Ed.) 1). 924, § 11].

Roderick v. McMeekin, 204 111. 625, 68 N. E.

473.

G8.

732.

60. Mortgage without covenants does not

pass after-acquired title. Donovan v. Twist,

85 App. Div. [N. Y.] 130.

70. Wheeler v. Young [Conn.] 55 Atl. 670.

71. Ortengren v. Rice, 104 Ill. App. 428.

72. Mortord v. YVells [Kan] 74 Pac. 615.

Townsend v. Kreigh [Mich] 94 N. W.

lawfully remove grass growing on the prem

ises. Holbrook v. Greene [Me.] 56 Atl. 659.

75. Dower Act, § 2: Gen. St. p. 1276. M01

fett v. Trent [N. J. Eq.] 56 Atl. 1035.

76. Carrasco v. Mason [N. H.] 54 Atl.

1101.

77. Stoufter v. Harlan [Ken] 74 Fee. 610.

78. Moss v. Odell [Cai.] 74 Pac. 999.

79. Hatch v. Falconer [Neb.] 93 N. W.

172.

80. Ejectment will not lie. Kelso v. Nor

ton, 65 Kan. 778. 70 Pac. 896.

81. Contract transferring rents to the

mortgagee construed and held to authorize

a. retention until there should be no ar

rears o! insurance. taxes and interest. Pe

terson v. Phila. M. & T. Co. [Wash] 74 Pac.

585.

82, 83. Ortengren v. Rice. 104 Ill. App.

428. Rents accruing during the possession

of the mortgagee under a. foreclosure sale
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security and the debtor is solvent.33

manner as the land.“

unless the property is insufficient."

them.“

They are a primary security in the

But where not pledged, the mortgagee cannot reach

He must have a receiver appointed to

Where a wife mortgages her separate property as security, she is entitl

recover rents collected from the mortgagees after her discharge as surety."

A mortgagee in possession may be charged with rents lost through his f:

to collect,“8 though it is held that there must be willful default or gross

ligence."
He must account to subsequent mortgagees,’o but possession mu

taken under the encumbrance against which subsequent mortgagees seek to

rents and profits charged."

On an accounting between the mortgagor and mortgagee, moneys receivl

the mortgagee operate to reduce the indebtedness pro tanto reducing the int

bearing principal."

The mortgagee should not be allowed a greater interest on advances the

is charged with on her receipts.93 If he has assumed to sell the premises an

vendee has made betterments, he should be credited with the increased 1

values arising from such bettermen .“

Where the mortgagee is required to keep the mortgaged premises in ope]

while he is in possession, he cannot be charged with rental but need account

for the net proceeds of the business which he must operate as an ordinarily pr

owner."

Payment of taxes.°°—Where the mortgagor covenants to pay all assess]

on account of the mortgage or the debt secured, a tax assessment agains

mortgagee based on the mortgage is within the covenant." A mortgagee in

session is entitled to interest on taxes paid."8 Where he assumes to sell the pre

and contracts with his vendee that the vendee shall pay taxes, no liability

imposed on the mortgagee to pay such taxes, he cannot have credit therefor.”

Insurance—Under an agreement in the mortgage by the mortgagor to i1

which is subsequently reversed cannot be

recovered, but the mortgagor's only remedy

is to have them applied on the debt. Cow

dery v. London & S. F. Bank, 139 Cal. 298, 73

Pee. 196.

84, 85. McLester v. Rose, 104 Ill. App.

433.

86. Corporate property. Georgetown Wa

ter Co. v. Fidelity T. & S. Vault Co. [Ky.]

78 S. W. 113.

87. White v. Smith, 174 M0. 186. 73 S. W.

610.

88. In an action for such purposes, no

presumption in favor of plaintiff arises from

the fact that the buildings were fully ten

anted when surrendered. The rental value

does not raise a. presumption as to the ex

tent ot damages, and plaintii! must show

how many tenants there were and as to

what rents there was a failure to collect.

Maurer v. Grimm, 84 App. Div. [N. Y.] 575.

89. Evidence held sufficient to show that

it was the duty of a mortgagee in posses

sion to rent the premises in parcels, but

that its duty was discharged by exercising

the care and diligence an ordinarily prudent

and active owner would have exercised to

lease the building as a whole to one tenant,

and its liability for rent should be so meas

ured. Pollard v. American F. L. Mortg. Co.

[Aim] 36 So. 767. Evidence held to sup

port a. finding that no reasonable necessity

existed for employing and paying age

and about the rental of the land b

mortgages in possession, it being a. no

dent corporation. Id.

1 90. Hatch v. Falconer [Neb.] 93

72.

91. The right does not arise wh

prior mortgagee advances money to a.

person to purchase the equity of re

tion at sheriff's sale, and such third 1

takes possession only from the fact

such mortgagee purchases a. first mo:

taking an assignment in the name <

other but not entering into possession.

ron v. Du Bois, 64 N. J. Eq. 657.

92, 08. Moss v. Odell [CaL] 74 Pac. i

94. Pollard v. American F. L. Mort

[Ala.] 35 So. 767.

95. Briggs v. Neal [C. C. A.] 120 Fe

06. Under a mortgage conveying a

sion for the appointment of a recei‘

case of default in the payment of inter

taxes, 8. receiver may be appointei

mortgage being a second mortgage 2

being doubtful whether the property i

suflicient value to satisfy the mortgs

make any payment on the bond. Th0]

Davis, 85 N. Y. Supp. 661.

97. Green v. Grant [Mich.] 96 N. V

98, 99. Pollard v. American F. L. .

Co. [Aim] 85 So. 767.
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the mortgagee has an equitable lien' on the proceeds of the policy, though it runs

to the mortgagor alone.1 Proceeds collected by the mortgagor are held in trust for

the mortgagee.’

Under an agreement by the mortgagor to insure, the trustee is entitled to the

proceeds of insurance taken out by the mortgagor‘s assignee for creditors.‘

Waste.—The mortgagor is not entitled to use timber on the mortgaged prem

ises for the payment of other debts by reason of an authorization to cut timber

to pay taxes, insurance and overdue interest.‘ The mortgagee may enjoin acts

reducing the value of the security,5 and an injunction cannot be avoided by the

execution of a bond for such damages as the mortgagee may suffer, where the

acts enjoined invade the very substance of the property pledged as security for

payment of the debt.‘

A mortgagee in possession under a void sale out of court, who disposes of

buildings on the property, is liable for waste.7 If he undertakes to sell the land,

he is liable for the waste which he authorizes the transferee to commit.8

Sale by mortgagee—Where the mortgagor sells after expiration of a power

to make a private sale, he must be required to account for the full market value of

the property irrespective of the amount realized.’

Acquisition of outstanding title.—The mortgagor or his grantee cannot acquire

a tax title as against the mortgagee,10 but a mortgagee paying delinquent taxes may

be subrogated to the county’s lien as against a. subsequent mortgagee whose incum

brance is given priority.“

chase at a tax sale.12

The mortgagee if not bound to pay taxes may pur

A second mortgagee cannot assert an outstanding tax title

acquired by him as against a first mortgagee."

Persons holding in subordination to the mortgage cannot acquire title by ad

verse possession.“

1. Such lien passes to an assignee of the

mortgage as against his assignor where the

nssignor has guaranteed payment of the in

debtedness. become owner of the premises,

and taken insurance thereon, and may be

enforced though a personal action against

the assignor on his guaranty of payment is

barred by limitations. Hyde v. Hartford F.

Ins. Co. [Neb.] 97 N. W. 629.

2. James v. West, 67 Ohio St. 28, 65 N. E.

156.

3. American Ice Co. v. Eastern T. & B.

Co., 188 U. S. 626.

4. Parties to whom the mortgagor sells

the timber do not acquire title as against

the mortgagee. Holbrook v. Greene [Me.] 56

Atl. 659.

5. Removal of a. refrigerating plant from

a brewery. Schmaltz v. York Mfg. Co.. 204

Pa. 1, 59 L. R. A. 907. Where the principal

value of the land as security is in the tim

ber thereon, the cutting and manufacturing

of the timber may be enjoined. though it is

shown that not more than one-tenth of it

will be taken before maturity of the mort

gage. Beaver Flume & Lumber Co. v. Ec

cies [On] 73 Pac. 201. Where there is a.

mortgage for $30,000.00, second to one for

85.000.00. on timber land. costing originally

$47,500.00. the value of the security is not

so disproportionate to the amount of the

debt as to Justify a refusal to enjoin manu

facture of the timber thereon by the grantor,

though large improvements have been placed

on the premises for such purpose, where the

improvements are of little value without the

timber and the market price of timber is

fluctuating. Id.

6. Preparation to manufacture lumber

from timber constituting almost the entire

security. Beaver Flume & Lumber Co. v.

Eccles [Or.] 78 Fee. 201.

7. May be counterclaimed to a deficiency

judgment. Staunchfleld v. Jeutter [Neb.] 96

N. W. 642.

8. Pollard v. American F. L. Mortg. Co.

[Alan] 35 So. 767.

9. The mortgagee cannot charge the

mortgagor with the expenses and outlay of

making the sale. Market value is the fair

value of the property as between one who

wants to buy and one who wants to sell.

irrespective of particular circumstances ren

dering the property of peculiar value to ei

ther the purchaser or vendor. Evidence held

to show realization of such value. Reilly v.

Cullen, 101 Mo. App. 32, 74 S. W. 370.

10. Bhrigley v. Black, 66 Kan. 213, 71 Fee.

301; Davis v. Evans, 174 M0. 307, 73 S. W.

512.

11. Dunsmuir v. Port Angeles G., W.. E.

L. & P. Co., 30 Wash. 586, 71 Fee. 9.

12. Moore v. Boagni [La.] 35 So. 716. An

agreement between the mortgagee, who has

purchased at tax sale, and the mortgagor

construed not to show an intention in the

mortgages to retain the property. the rent

thereon. the penalties on the taxes and to

collect besides principal due him and inter

est. Id.

18. Second mortgagee had a right to re

deem from the sale. Davis v. Evans, 174 M0.

307, 73 S. W. 612.
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Action on debt—Action may be brought on the primary obligations see

though a mortgage of all the mortgagor’s property has been executed to secur

payment ratably of all the obligations held by numerous creditors.“ By st

in certain states an action on the debt cannot be brought without leave, wh

petition in foreclosure has been filed.m

§ 8. Lien and priorities."—Bona fide mortgagees are protected against 5

equities.18 Fractions of a day will be considered where mortgages are not exe

simultaneously and not intended to be concurrent." Mortgage liens are ini

to those for public improvements,"0 or for operating expenses during receivers]

The fact that a mortgage is for money used in improvements does not dis

a prior mortgage,22 nor does it render the mortgage so given inferior to mechi

liens 9“ but a mortgage may acquire the priority of a lien for which it is s1

tuted." Where the holder of a second lien is induced to postpone it in favor

person advancing money to discharge a first lien and erect a building on the I

lBeS, she is entitled to priority so far as the proceeds of the loan are not so appl

Execution of new note on an extension of time will not displace the lien.20

If extrinsic facts have taken a contract for the conveyance of land from

statute of frauds, they operate in favor of the grantee as against a mortgagee

the granth with notice.”

Where the mortgagor transfers subject to the mortgage, the mortgage

precedence of a trust deed executed by a subsequent grantee, though such deed

ulates that the ~trustees shall not be liable for the mortgage. debt."

Mortgages of future acquired property attach to the interest obtained b,

mortgagor only, and are inferior to junior liens, encumbrances or equities 1

which the property comes to the mortgagor.“

14. See article Adverse Possession. Stan

cill v. Spain, 133 N. C. 76.

15. Where one of several bondholders se

cured by the same in -rtgage brings an ac

tion at law against the mortgagor, the pros

pective levy on the mortgaged property on

the judgment to be rendered is no defense

in favor of the mortgagor. Kimber v. Gun

nell Gold Min. & Mi' t. 00. [C. C. A.] 126 Fed.

137.

10. Code Civ. Pix-c. i 848, prior to Laws

1897, p. 378, c. 95. Ii.‘ an action is brought

after institution of foreclosure proceedings,

authority from the court having jurisdiction

in foreclosure, to maintain the action at law,

must be alleged in the petition. Mann v.

Burkland [Neb.] H N. W. 116.

17. See Notice and Record of Title for

all questions of lien as dependent on actual

or constructive notice. See Bankruptcy, for

surrender of mortgaged property to mort

gagees by trustee in bankruptcy.

18. Will be protected as against heirs en

titled to assert a. resulting trust against

the mortgagor who have allowed the mort

gagor to retain possession for several years.

Johnston v. Johnston, 173 Mo. 91, 73 S. W.

202. A wife cannot assert a. secret equity

in land in her husband‘s name. Dill v. Ham

ilton, 118 Ga. 208.

19. Sanely v. Crapenhoft [Neb.] 95 N. W.

352.

20. Special assessments for street im

provements are superior to a. prior mort

gage. Kirby v. Waterman [8. D.] 96 N. W.

129.

21. To displace the lien of a. mortgage

and charge corporate property with an op

erating expense as s. preferential

there must be a. receivership. the su

must have been furnished within the

ed time prior thereto, and it must a

that there was a. diversion of the Cl

earnings for the benefit of the mortg

either by the payment of interest or th

terment of the mortgaged property.

ments of the complaint held “ISL!ka

a. proceeding to charge the property

gnslight company. Louisville 8: N. l

Memphis Gaslight CO. [C. C. A.] 125

6322. Clarke v. Calvert. 72 App. Div. [I

0.

23. Money loaned. under an express

tract for the purpose of improving the

gaged premises. Chartee v. Sehestedt |

96 N. W. 161.

24. A mortgage taken as security it

sideration of forbearance to file a me

ic's lien is prior to an unrecorded puri

money mortgage to which the mech

lien would have been prior. O'Bri

Fleckenstein. 86 App. Div. [N. Y.] 140.

26. Joralman v. McPhee [Colo] 71

419.

20. First Nat. Bank v. Citizens'

Bank [Wyo.] 70 Pac. 72c.

27. Lindcr v. Whitehead. 116 Ga. 2(

28. Foster v. Bowles, 138 Cal. 3“

71 Pac. 494. 495.

29. If, after the execution of a moi

with an after-acquired property ciaus

mortgagor takes the equitable title ti

subject to a condition that he shall Di

purchase price thereon owing by his

terror, the mortgagee cannot enforce :
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The statute of limitations while not running against the mortgagee’s right

to foreclose during the absence of the mortgagor from the state may allow other

liens to attach in priority to the mortgage after expiration of the period limited.“o

§ 9. Assignments of mortgages. Requisites and validity—The assignment

must identify, by sufficient description, the mortgage.81 The fact that a mortgage

is an asset of the estate is sufi‘icient consideration for its transfer to the repre

sentative of the estate.“ Delivery is evidenced by the record of an assignment."

The burden is on an assignee in confidential relationship to the assignor to show

good faith.“

of the assignor.“

A defective assignment may be subsequently cured with the assent

Equitable assignments—Transfer of the debt secured carries the mortgage

as an incident.“

transferred by delivery of the notes without indorsemen ."

Transfer of a portion operates pro tanto." The debt may be

An equitable assign

ment so arising is not controlled by statutes relating to formal assignments.”

A conveyance with warranty by mortgagces in possession after the law day

in the mortgages operates as an assignment in equity of the mortgage debt.“

Effect—Assignment of a mortgage

legal title.“

and note does not pass the mortgagee’s

But a conveyance of the mortgagee’s right, title and interest confers

the same title as held by the mortgagee, though the grantee may not have power

to sell under the mortgage.‘2 An action will lie on a covenant of amount due

contained in the assignment, though the bond and mortgage are held void in an

action thereon against the makers as usurious, and knowledge of the assignor need

not be established.“

under him.“

Obligations assumed by an assignee may bind those who take

Outstanding equities in favor of the mortgagor may be asserted by him,“

veyance or the legal title or subject to his

mortgage a subsequent mortgage of that

title to another, for the purpose of securing

the payment oil a. loan, a. portion of the pro

ceeds of which was applied to the payment

of the unpaid part of the purchase price of

the land, except on condition that there shall

be repaid to the subsequent mortgagee, the

moneys which were taken from the pro

ceeds of his loan and applied to the debt'tor

the purchase price together with taxes paid

by him during the existence of his claim.

Farmers' L. & T. Co. v. Denver, L. & G. R.

Co. [C. C. A.l 126 Fed. 46.

30. Brandenstein v. Johnson. 140 Cal. 29,

73 Pac. 744.

31. Bill 0! sale describing certain notes

and mortgages and naming the parties there

to, giving their place of residence and the

county in which the mortgages are recorded

in the possession of the grantee. is suffi

cient. Persons v. Persons [N. D.] 97 N. W.

651.

32. Evidence held sufficient to show that

a mortgage was given for money borrowed

from decedent's estate. though not mentioned

in the inventory of the administrator. Am

brose v. Drew, 139 Cal. 665, 73 Pac. 543.

83. Evidence held for the jury though not

contradicted where by a single witness evi_

dently biased in favor at one party and as

to the declarations and admissions of de

ceased person. Vnn Gaasbeek v. Staples, 85

App. Div. [N. Y.] 271.

34. Snyder v. Snyder [Mlch.] 92 N. W.

353.

85. Failure to insert the assignee's name.

Fidelity Ins, T. & S. D. Co. v. Nelson, 30

“'ash. 340, 70 Pac. 961.

38. Grether v. Smith [S. D.] 96 N. 1V. 03;

Brynjoli‘son v. Osthus [N. D.] 96 N. W. 261.

37. Where the indebtedness is held sepa

rately, an assignment by one creditor of his

portion of the debt carries with it a propor

tionate part of the mortgage security. Guth

rie v. Treat [Neb.] 92 N. W. 595. The de

taching of an interest coupon from a bond

by the owner and transfer to a. third person

amounts to an assignment pro tanto. Cur

tiss v. McCune [Neb.] 94 N. W. 984.

88. McMillan v. Craft, 135 Ala. 148.

30. Burns' Rev. St. 1901, 5 1107a, et seq.

Perry v. Fisher. 30 Ind. App. 261, 65 N. E.

935.

40. Hooper v. Blrchiicld [Ala.] 35 So. 351.

41. He holds the legal title in trust to

secure payment of the note in the hands of

his assignee. Collins v. Davis, 132 N. C. 106.

42. Deans v. Gay, 132 N. C. 227.

43. Buehler v. Pierce,'175 N. Y. 264, 67

N. E. 573.

44. W'here the terms of an assignment

impose the duty on an assignee to pay taxes,

at transferee of the certificate of purchase on

foreclosure by ,a subsequent assignee takes

subject to the burden of the taxes and can

not recover them. Anglo-Californian Bank

v. Eudey [C. C. A.] 123 Fed. 39.

45. Evidence held insufficient to show that

a note was for accommodation and not with

in the rule that assignees ot a. mortgage

take subject to defenses by the mortgagor.

Bouton v. Cameron. 205 Ill. 50, 68 N. E. 800.

Bonds secured by mortgage are liable in the

hands of third persons to such defenses as

the payor may have or may have had against

the original payee before notice of the as

signment. Hess v. Selvage [KY-l 76 S. W.
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or his subsequent grantee ;"° but the assignee is not subject to latent equitil

third persons". An assignment by a separate instrument will not cut oil

equities of the maker of the note by reason of statutory provisions contempl:

indorscment on the note.“ Where the assignee of a mortgage fails to mak

quiry, he is chargeable with notice of the facts which would be disclosed or

proper inquiry.“ A mortgage without consideration may be enforced by an 1

cent assignee only to the extent of the sum paid by him.50 One succeeding ti

rights of a bona fide purchaser is entitled to protection to the same extent.“

by leaving an assignment with his agent, the mortgagee enables a fraud

assignment as collateral, he cannot thereafter deny the agency."

Record."—Under the recording acts, assignments of mortgages may bl

corded.“ Time of record of assignments does not alter priorities establishe

the record of the mortgages.“ If an assignee does not record his assignmen

must show actual knowledge as against a subsequent purchaser for a valuable

sideration.“ His assignment must be filed for record before record of a deed r

a judicial sale foreclosing a prior lien in proceedings to which he was made a I

in order that he may be protected."
7

§ 10. Transfer of title of mortgagor.-—The rights of the mortgagee c:

be affected by a subsequent transfer by the mortgagor.“ A quitclaim deed

mortgagor passes his interest under an assignment taken for his benefit."

Agreements to assume the mortgage debt must be 'express and cannot

from any mere implication or legal imputation.”

134. Facts held to show that a creditor

taking an assignment was chargeable with

knowledge of his son whom he had made

his agent. Bouton v. Cameron. 205 Ill. 50, 68

N. E. 800. Where the mortgage makes all

the notes due and collectible on maturity

and default in payment of any. a purchaser

of the notes and mortgage after one is due

is subject to all defenses existing against

the original payee. Stoy v. Bledsoe [Ind.

App.] 68 N. E. 907.

46. Elser v. Williams, 104 Ill. App. 238.

41. Equity of married woman who per

mits her husband to hold land purchased

with her separate estate and to execute a

mortgage thereon. Boyer v. Webber, 22 Pa.

Super. Ct. 35.

48. Hurd's Rev. St. 1899, c. 98, § 4.

v. Cameron, 206 Ill. 50. 68 N. E. 800.

41!. Reliance on the statement of the

mortgagor will not excuse further inquiry.

Morris v. Joyce, 63 N. J. Eq. 649.

50. Evidence held insufficient to show

knowledge of falsity of a certificate of va

lidity, defeating the rights of assignees as

innocent purchasers. Verity v. Sternberger,

172 N. Y. 633, 65 N. E. 1123. One taking a

bond and mortgage as his distributive share

of an estate is to be regarded as a purchas

er for value. Boyer v. \Vebber, 22 Pa. Super.

Ct. 35.

51. Morris v. Joyce, 63 N. J. Eq. 549. The

assignee acquires all the rights of the as

signor as to priority unaffected by his knowl

edge not in the possession of his assignor.

Coonrod v. Kelly [C. C. A.] 119 Fed. 841.

52. Morris v. Joyce. 63 N. J. Eq. 549.

53. See Notice and Records of Title.

54. Burns' Rev. St. 1901, § 1107. Artz v.

Yeager, 30 Ind. App. 677. 66 N. E. 917.

55. Allison v. Manzke [Wis.] 94 N. W.

659.

56.

Bouton

“’here an assignment is recorded and

They may be verbal."1

there is a subsequent assignment b:

assignee which is not of record. a pure

discharges the duty of investigation lm

on him by the record of the mortga|

inquiry as to the mortgage debt 0

original assignee and intermediate 0‘

of the land. Artz v. Yeager, 30 Ind.

677, 66 N. E. 917.

9957. Gillian v. McDowell [Neb.] 92 l

1.

58. Blair v. St. Louis R. Co., 92 M0.

538.

59. Sowles v. Lewis. 75 Vt. 69.

60. Not implied from the conve

(Hel'fernan v. Weir, 99 Mo. App. 301,

W. 1085). or a recital that a conveyai

subject to a. mortgage (Elser v. Wil

104 Ill. App. 238). or from agreement

contract of purchase. that payments sh

applied to the reduction .01 a. mortgage

ers v. Makely, 131 N. C. 60). The inst

of an agreement to assume an incumh

in a deed to a third person withou

knowledge or consent, the transfer

merely for convenience and over gra.

objection, dees not render the grantee

for a. deficiency. Gill v. Robertson

App.] 71 Fee. 634. An agreement by

assuming grantees to pay interest in

sideratlon or an extension 01' the debt

not impose a personal liability on the

Crebbin v. Shinn [0010. App.] 74 Pac

Evidence that in a. deed to a third

who took no interest in the mortgaged j

ises, it was stated that the grantee as:

the mortgage, will not support a ct

sion that one to whom the grantee co

assumed to pay the debt to the mortg

Arnold v. Randall [Wis.] 98 N. W. 23

Implied: A transfer with warranty e

as to two described mortgages [or a

tremely inadequate price together wltl

dence of the grantor that the grantee
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equity of redemption furnishes a consideration,“2 as does an extension of the mort

gage debt.“a Conditions to assumption must be complied with.“

Where the mortgaged premises are conveyed to one who agrees to convey to

the actual purchasers, such persons do not become the real grantees bound by a

contract in the first conveyance with the grantee who assumed the mortgage debt."

Effect of assumption—An express assumption estops the grantee from at

tacking the validity of a mortgage,“ hence it has been held he cannot assert usury,‘n

though one assuming the mortgage indebtedness and interest assumes only legal

interest.“8 Assumption operates as renewal tolling the statute of limitations.“

The grantee may save defenses.7° The mortgagor is liable for failure to secure an

extension according to agreement.‘1 An assumption of the entire debt is reduced

by the amount the grantee holds."

Status of mortgagor as surety.—-After a transfer in which payment of the

mortgage debt is assumed, the mortgagee must respect the rights of the original

mortgagor as surety.73 The mortgagor is discharged by an unauthorized extension

to the grantee,“ or any alteration of the contract though not material."5 Some

states hold, however, that a new contract is required to make the mortgagor surety."

The mortgagor has on account of his liability as surety a direct interest in a fore

closure sale and the trustee owes him the duty of conducting it fairly," and the

sumed payment of the mortgages held sufll

cient to show an assumption. Pike v. Wath

en [Ky.] 76 S. W. 322. I

61. Suit against the grantee to foreclose

and secure a personal judgment on the gran

tor's notes. Bossingham v. Syck, 118 Iowa,

192, 91 N. W. 1047.

62. Steele v. Johnson, 96 Mo. App. 147, 69

S. W. 1065.

03. Iowa Loan & Trust Co. v. Hailer, 119

lowa, 645, 93 N. W. 636.

04; Condition that the mortgagee should

sign it and that interest and taxes should

be paid by third person about to purchase

the property. Iowa. Loan & Trust Co. v.

Haller, 119 Iowa, 845, 93 N. W. 636.

65. Rev. St. 1898, § 2077. preventing a re—

sulting trust in such case but vesting abso

lute title in the grantee named except as

against creditors. Arnold v. Randall [Wis.]

98 N. W. 239.

68. Limitations. Christian v. John

[Tenn.] 76 S. W. 906. Purchase at execution

sale. Steele v. Walter, 204 Pa. 257.

87. People's Bldg. L. & Sav. Ass'n v. Pick

ard [Neb.] 96 N. W. 337.

08. Gardner v. Continental Ins. Co., 25

Ky. L. R. 426, 75 S. W. 283.

09. Christian v. John [Tenn.] 76 S. W.

006.

70. A purchaser of the equity of redemp

tion who deducts from the purchase price

the amount of the mortgage is not estopped

to assert usury as against the mortgage,

where at the time of his purchase it is

agreed that usury exists and usurious inter

est is deducted from the amount of the mort

gage assumed. National Mut. Bldg. & Loan

Ass'n v. Retzman [Neb.] 96 N. W. 204.

71. His contract is not fulfilled by an ef

fort to secure an extension or an offer to

purchase an assignment of the debt from the

owner who was unwilling to assign it. In

case of a failure to secure such extension,

the grantee may secure it and charge the

grantor with any additional interest or char

ges over the amount fixed in the original

azi-geement. Leis v. Sinclair [Kan] 74 Pac.

72. A purchaser at a judicial sale who re

tains the price of the sale and assumes to

pay a debt secured by mortgage on the prop

erty is liberated from his assumption to an

extent to which the mortgage debt is due

to himself. though in the deed to him the

entire price is said to be retained to pay

the entire mortgage debt. Abraham v. New

Orleans Brewing Ass'n, 110 La. 1012.

73. Smith v. Davis, 90 Mo. App. 533.

74. WVhere the mortgagor is a director

of the corporation to which the property is

conveyed, that fact alone is not sumcient

to show his consent to extensions agreed on

between the mortgages and the corporation

treasurer. Franklin Sav. Bank v. Cochrane,

182 Mass. 586. A receipt of' interest in ad

vance by the mortgagor may operate as an

extension of time discharging the mortgagor

from his liability as surety. New York Life

Ins. Co. v. Casey, 81 App. Div. [N. Y.] 92.

75. Evidence held to show an increase in

the rate of interest releasing the mortgagor

from liability as surety after sale of the

premises. New York Life Ins. Co. v. Casey,

81 App. Div. [N. Y.] 92.

76. An assumption does not make the

mortgagors suretles in such a sense as to re

lease them in case of an unauthorized exten

sion of time to the purchaser. Iowa. Loan &

Trust Co. v. Heller, 119 Iowa, 645, 93 N. W.

636. If land encumbered by a. mortgage is

sold, an agreement between the vendor and

the vendee that any expense to which the

vendee is put on account of the mortgage

shall be deducted from the amount of his

purchase-money notes does not cause the

land to be a surety for the amount of the

debt so that an extension of the mortgage

indebtedness will release it, the mortgage

being between parties other than those to

the contract of sale and the mortgagee not

consenting to its terms. Hurd v. Thrasher

[Tex. Clv. App.] 71 S. W. 803.

77. Dwyer v. Rohan, 99 M0. App. 120, 73
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mortgagee cannot assert that the mortgagor’s title having been defective,

tained no loss by reason of a fraudulent sale."

Action on agreement—A petition by the mortgagor against the gra

suificient which alleges failure to pay a mortgage debt assumed and the ex

foreclosure of deficiency judgment against plaintiff which was paid by him

Conveyance of part of premises.—A purchaser of a portion of the p

is entitled to have the residue first sold to pay the amount due on the mori

and the mortgagee cannot thereafter release portions of the mortgaged p

so as to prejudice the grantee’s right,81 unless the grantee is negligent i

ing to give the mortgagee notice, in which case he may release or subordin

claim on the property retained by the mortgagor, without impairing his

against that sold."2

§ 11. Transfer of premises to mortgagee and merger.——Where the i

in the mortgage and in mortgaged premises become the same, the personal 1

of the mortgagor is extinguished,8a hence, where the mortgagee has acquii

equity of redemption, a subsequent purchaser may assume that the mort

merged,84 but there is no presumption of merger where a joint mortgagor p

debt, takes an assignment of the mortgage and conveys his interest subject th

If the wife has given a mortgage on her separate estate and the husbai

chases it, it does not merge in any title that either had at the execution

mortgage.“

The owner of an equity of redemption may, in an action for foreclosui

vey to the holder of the mortgage and discontinue the action and thus cut

right of redemption ;“7 though the foreclosure suit is dismissed after the

ance, the deed amounts merely to a conveyance of the mortgagor’s equity

demption, and the indebtedness secured by the mortgage may be a good co!

tion.“

S. W. 384. In case of a fraudulent sale to If the mortgagee agrees to buy in a

the mortgagee, the mortgagor, if the prem

ises have been transferred to an innocent

purchaser depriving him of the right to re

deem. should be relieved from liability to

the extent of the loss/ sustained by the fraud

of the mortgagee and trustee, though the

mortgagor could have been sued on the

mortgage note without security having been

enforced. Id.

78. Applying the general principle that a

pledgee, mortgagee or bailee of personal

property who has unlawfully converted it

to his own use cannot question the owner

ship to a. contract involving realty. Dwyer

v. Roh'an, 99 Mo. App. 120, 73 S. W. 384.

70. Such cause of action is not affected

by immaterial and redundant allegations.

Hoffman v. Loudon, 96 Mo. App. 184, 70 S.

W. 162.

80. Bagley v. Weaver [Ark.] 77 S. W.

903.

See, also. Foreclosure. etc.. 2 Curr. Law,

p. 14; Marshaling. etc., Securities, 2 Curr.

Law, p. 798. Where the mortgaged premises

are platted and sold in parcels, a sale under

the mortgage should be in the inverse order

of alienation, and where mechanics' and judg

ment liens have attached to the parcels, sale

of the tract as a whole under the trust deed

may be enjoined until the priorities of the

liens are determined. Hudson v. Barh‘am

[Va.] 43 S. E. 189.

81. Grantee of right of way. Merced Se

curity Sav. Bank v. Simon [Cal.] 74 Pac. 366.

of the property covered by the mortg

the mortgagor, it amounts to a. re?

such portion of the property. and th

feree may insist on the application

amount of the debt before resort may

to the premises transferred to him

v. Souders, 175 M0. 455, 75 S. W. 413.

82. The transferee cannot insist i

parcel retained be first subjected

mortgage as against a. subsequent rm

to whom the first mortgagee l

Bridgewater Roller Mills Co. v. Recs

Baltimore Bldg. 6: Loan Ass'n, 124 1

83. One of two grantees of th\

gaged premises took an assignme

grantees contributing equally. Ar

v. Purcell, 74 App. Div. [N. Y.] 623.

ment to a member of a firm of a mori

land, the fee of which is in the part

the amount of the debt being paid

firm (Fretwell v. Branyon [S. C.)

157). or assignment to the grantee

mortgagor who took a conveyance s1

the mortgage and expressly assun

promised to pay it as a part of the

eration (Forthman v. Deters [111.] i

97).

84.

N. E.

85.

86.

S7.

48.

Artz v. Yeager,

917. '

Saint v. Cornwall [Pm] 56 At]

Skinner v. Hale [Conn.] 56 .

Braun v. Vollmer, 89 App. Div

30 Ind. App.
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§ 12. Payment, release or satisfaction.”—Receipt of proceeds of insurance

by the mortgagee extinguishes the mortgage to such extent.9o Execution of a

new note and surrender of the old on reduction of the debt does not discharge the

mortgage.“1

Sufficiency of payment."—The general rule is that a mortgagee cannot re

quire as a condition of redemption the payment of any other debt not a lien on

the land.” Agents for collection of interest coupons, who without authority pay

them without knowledge or request of either the mortgagor or mortgagee, acquire

no lien for their'amount.M Where the mortgage is made.to secure a particular

class of debts, purchase of debts of another class will not release the liability.“5

Tender.-—The lien of a deed of trust is not removed by a tender suificient to

stop the running of interest unless the tender is kept good, amounting to a pay

ment of the debt." Where a surety desires to pay the mortgage debt and be sub

rogated to the rights of a mortgagee, a tender in excess of the debt, interest and

costs is sufficient where complainant alleges that she has been unable to discover

the exact amount due."

Payment after assignment—There is a conflict as to the effect of failure of

the assignee to notify the mortgagor of assignment.“ Where the note is not no

gotiable, payment to the original payee without notice of an assignment is a sat

isfaction."
The record of an assignment is not in itself notice,l nor the fact that

the mortgagee has not possession of the instruments at the time of payment,2 nor

are casual remarks,a nor a notice mailed but not shown to have been received.‘

After a. recorded assignment of the note, payment may be to the holder, though

the mortgagor has knowledge of adverse claims to the right of payment.ls

88. Glover v. Fitzpatrick [Ind. T.] 69 S. W.

850.

Under an agreement that the mortgagee

will pay to the mortgagor any surplus aris

ing from a. future sale of the property, the

mortgagor is not entitled to recover an

amount realized due to subsequent improve

ments by the mortgagee. In re Hoerr's Es

tate, 20 Pa. Super. Ct. 425.

89. See Payment for application of. pay

ments and general rules as to payment.

90. Gardner v. Continental Ins. Co., 25

Ky. L. R. 426. 75 B. W. 283.

91. The mortgage was retained. Davis v.

Thomas [Neb.] 92 N. W. 187. Evidence held

insufficient to show a discharge. Gilbert v.

Garber [Neb.] 95 N. W. 1030.

82. Evidence held insumcient to establish

payment. Archibald v. Banks, 203 111. 380,

57 N. E. 791. To show discharge of a mort

gage rendering an attachment a prior lien.

Fitch v. Duckwall [Ky-1 78 8. W. 185.

93. Indebtedness tor commissions cannot

be recovered. De Leonls v. Walsh, 140 Cal.

175. 73 Pac. 813. -

04. Bennett v. Chandler, 199 Ill. 97, 64

N. E. 1052.

95. Deed made to secure certificates or

an insolvent bank conditioned for recon

veyance of a certain sum to the trustees.

Mich. Trust Co. v. Red Cloud [Neb.] 92 N.

W. 900.

00. Knollenberg v. Nixon,

72 S. W. 41.

97. Snook v. Munday, 96 Md. 514.

98. An assignee of the indebtedness will

not be protected in the absence of notice to

the mortgagor as against payments to the

original holder. Napieralski v. Simon, 198

171 M0. 445.

Ill. 384, 64 N. E. 1042. Contra, Fitzgerald v.

Beckwith. 182 Mass. 177, 65 N. E. 36.

99. Where the mortgage provides that the

mortgagors agree to pay all taxes and assess

ments, and all taxes and assessments levied

on the holder of the mortgage for and on

account of the same, such provisions de

stroy the negotiabliity of a. note which it

is given to secure and one who purchases

and takes the mortgage with the note will

be held to have had notice of its conditions.

Garnett v. Myers [Neb.] 94 N. W. 803. Exe

cution of a new mortgage to the mortgagee

who was the collecting agent of the assignee,

without payment to the assignee. Prescott

v. Brooks [N. D.] 94 N. W. 88.

1. Real Property Law. § 271; Laws 1896.

p. 616, c. 547; 1 Rev. St. First Dlv., p. 768,

part 2, c. 3, I 41. Barnes v. Long Island R.

E. Exch. & Inv. Co., 84 N. Y. Supp. 951.

2. Barnes v. Long Island R. E. Exch. &

Inv. Co., 84 N. Y. Supp. 951.

8. A general conversation in which the

president of the corporation mortgagee stat

ed that the mortgages oi' the corporation had

been assigned and in which the secretary

of the corporation told the mortgagor that

he could continue to do business with him.

is not sufficient to warrant the conclusion

that the mortgagor had notice 01' the assign

ment or information placing him on inquiry.

Barnes v. Long Island R. E. Exch. 8r. Inv

Co., 84 N. Y. Supp. 951.

4. The notice was not sent to the legal

address or the mortgagor but to that of a.

lriend of his. Barnes v. Long Island R. E.

Exch. & Inv. Co., 84 N. Y. Supp. 951.

5. Casner v. Johnson, 66 Ken. 404, 71 Pac

819.
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Authority to collect interest may permit the assignor‘ or his agent t

the principal.’

An assignor wrongfully receiving payment may be compelled to disch

mortgage.8

Release by bar of limitations.’-—The bar of the debt does not bar ti

gage.“ If both parties are in common possession, one cannot be advers

other so as to start limitations.11 Limitations will run against a mortg:

though the owner of the premises is absent from the state, if he is not 1

to pay the mortgage.“ '

Construction of formal release or agreement of release—A declaratio

release of a mortgage that it is fully paid is controlled and modified ‘

statements which show it to be a satisfaction only of the specific tracts in

therein.“ A release of part of a tract by motes and bounds does not rele:

covered by the mortgage ;“ neither can the releasee claim such easemei

appurtenance,“ An agreement to take effect on a certain condition req

existence of that particular condition.m

Where permission is contained in the deed of trust for the grantoi

any portion of the property and secure its release by paying the price on

secured, the debt may be paid before maturity with the proceeds of a seco

gage on the land."
It, on an exchange of property, a mortgagee agrees 1

his mortgage and accept a new mortgage on the land received by the m
I

d- The assignee is bound by collections or

principal contrary to instructions in the ab—

sence of notice to the mortgagor. Fitzger

ald v. Beckwith, 182 Mass. 177. 65 N. E. 36.

7. Where a nonresident mortgagee after

assignment collects interest for the assignee,

payment may be made by the mortgagor to

the resident agent appointed by the mort

gagee to collect the debt. Breck v. Meeker

[Neb.] 93 N. W. 993.

8. The original mortgagee allowed pay

ment to be made to its financial oflicer.

Barnes v. Long Island R. E. Exch. & Inv.

Co., 84 N. Y. Supp. 951.

9. See Limitation of Actions; Foreclosure

of Mortgages on Land. Ct. Adverse Posses

sion.

10. Statute barring note in six years and

the mortgage in ten. Satterlund v. Beal [N.

D.] 95 N. W. 518; Northrop v. Chase [Conn.]

56 Atl. 518.

11. The wife does not hold adversely to

the husband so as to cause limitations to

run as against a mortgage on her separate

estate which he has purchased until his

rights are denied by her, both being in pos

session ot the premises and in enjoyment of

the rents and profits equally. Skinner v.

Hale [Conn.] 56 Atl. 524.

12. Hogaboom v. Flower [Kan.] 72 Pac.

547.

18. Scott v. Hay [Minn.] 97 N. W. 106.

Amount necessary to obtain release:

Where a trust deed authorizes the trustee

to sell so much of the property not in ex

cess of a. certain sum as may be necessary

to pay the amount due on certificates of de

posit, and contains a further provision that

the grantor shall be entitled to a reconvey

ance on the deposit by the grantor of such

sum or so much thereof as may be neces

sary to pay his pro rata share of the amount

due on the debt secured, the property con

veyed to the extent of such sum

security for the debt and the gran

titled to redeem at any time by

ment of that sum to the trustee, or

as would bear the same relation ti

remaining unpaid at the time 0

tion as the original sum bore to

nal amount of the debt. Mich. T1

Red Cloud [Neb.] 96 N. W. 140.

14. Where, after a mortgage is

the land has been platted, a rele:

of the plats by metes and bounds

cludes the only one oi! the piai

touching the lot does not release

Queens County Sav. Bank v. G

Misc. [N. Y.] 711.

Property released: A permissi

mortgagor to lease. reserved in

gage, providing that when the leas

the mortgaged lots should be app

the lots and the premises should r.

ject to the lien ot the mortgage

the mortgage should be a lien on

refers by "premises" to the lots

not the estate granted. Sands v.

W. P. 00.. 115 Wis. 229, 91 N. W.

15. Queens County Sav. Bank

83 App. Div. [N. Y.] 629.

10. An agreement that a quit

by the mortgagor should satisfy

case a judgment in ejectment by

gagors against the mortgagees

afi‘irmed on appeal, but that the 1

become due and payable if the 1i

reversed and settled in favor of

gagee, does not cause the debt

due in case of a reversal not 5

question of title, and where tht

deed is set up as a. bar to the s

retrial, the mortgagee cannot den;

ant's right to have the mortgag

Bradshaw v. Gunter, 135 Ala. 240.

17. Snow v. Bass, 174 Mo. 1“

630.
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an action to compel him to release cannot be brought without a tender of the new

mortgage."

Estoppel to assert satisfaction—Though a mortgage has been satisfied of rec

ord, if the terre-tenants fail to defend scire facias, they cannot assert title as

against the purchasers under scire facias on the ground of satisfaction."

Erroneous or unauthorized discharge—A satisfaction may be shown to have

been by mistake, misrepresentation or fraud,” but mistake cannot be asserted

against third persons misled to their disadvantage."

One co-mortgagee cannot affect the rights of the other by a release.“ A

guardian’s attempted satisfaction of a mortgage held by his ward without order

of the court is void.28

of rights as to release."

The record of the mortgage may afiord constructive notice

Where a power of attorney from the mortgagee is fraudulently used in the

entry of a release of a mortgage, judgment for the amount of the mortgage debt

and interest is properly entered against the wrongdoer."

Setting aside satisfaction."— Vhere the mortgagee, believing that he has ac

quired the mortgagor’s title, cancels the mortgage, he may have it re-established

as against parties whose position has not been changed.” Contingent remain

dcrmen are necessary parties to proceedings to set aside a satisfaction.28

18. Trombley v. Cannon [Mich.] 96 N. W.

516.

115 Saint v. Cornwall [Pa.] 68 Atl. 440.

20. Saint v. Cornwall [Pa.] 56 Atl. 440.

Evidence held to show that a discharge by

an assignee releasing the mortgage of record

was not at the request of the assignor, the

mortgage having been assigned as collater

a1. Lowry v. Paw Paw Sav. Bank [Mich.]

93 N. W. 530.

21. Where. believing that the holders of

a third mortgage had been made parties to

foreclosure proceedings under a second

mortgage. the second mortgagee having

purchased at the forecloeure sale releases

a first mortgage which had been assigned

to him of record, and the third mortgagees

then bring suit to foreclose. one to whom

they assign their judgment in good faith

is to be regarded as an assignee of the

mortgagee. and the second mortgagee is es

ropped from asserting that the release of

the first was by mistake. Raymond v. White

house, 119 Iowa. 132, 93 N. W. 292. A re

lease of record of a mortgage by the mort

gagee. after he has sold and delivered the

notes secured thereby to a third person.

will protect a bona tide purchaser of the

mortgaged premises who had no notice at

date of purchase or payment of the consid

eration. that the debt was assigned or was

unpaid. or that the release was unauthor

ized. Montgomery v. Waite [Neb.] 95 N.

W. 343. Evidence held insufficient to show

actual notice of a. prior lien authorizing a

setting aside of its satisfaction as against

an assignee of a. junior encumbrance. Per

ry v. Fries. 85 N. Y. Supp. 1064.

22. Howe v. White [Ind.] 69 N. E. 684.

When a satisfaction recorded purports to

be by a co-mortgagee severally. subsequent

mortgagors are charged with notice of the

interest of those mortgagees not releasing.

Howe v. White [Ind. App.] 67 N. E. 203.

28. Martin v. De Orneias. 139 Cal. 41, 72

Fee. 440. While a ward is not bound by

unauthorized attempts of her guardian and

third persons to substitute a note and mort

gage on a. different piece of property for a

mortgage belonging to her estate. she can

not avail herself of the substituted mort

gage after having elected to enforce her

rights under the original by a suit to fore

close the same. After such election, the sec

ond mortgage is of no further validity and

the title obtained subsequent thereto is not

affected by it. Nor can the second mort

gagee be allowed to resort to subrogation

and have both mortgages held to be in force

as against a. purchaser for value without

notice of the equities. Martin v. De Orne

las. 139 Cal. 41, 72 Pac. 440.

24. Purchasers are charged with notice

from the record of a trust deed that the trus

tee has no power to release except on satis

faction of the notes secured. Murto v. Lem

on [Colo. App.] 75 Fee. 160. Persons for

whose benefit a mortgage is executed may

foreclose it to enforce the promise for their

benefit, notwithstanding it has been satis

fied by the original parties before the bene

ficiaries had knowledge of their rights under

the contract. and the record of the mortgage

is constructive notice to a. vendee so that

he‘is a party to a wrongful satisfaction exe

cuted incident to his purchase. Tweeddalc

v. Tweeddale, 116 Wis. 617. 93 N. W. 440.

25. Persons v. Persons [N. D.] 97 N. W.

551.

26. An action to set aside the cancella

tion of a mortgage is ban-ed by Code Civ.

Proc. 5 388 in ten years. there being no fraud

alleged. Perry v. Fries, 85 N. Y. Supp. 1064.

An action to recover a personal judgment

against the maker of the notes secured and

to foreclose the trust deed which incidental

ly involves the cancellation of an unauthor

ized release deed is not barred by a statute

applicable to bills for relief on the ground

of fraud [2 Mills' Ann. St. § 2911]. Murto

v. Lemon [Coio. App.] 75 Fee. 160.

27. Where, after default of the mortgagor,

the mortgagee secures a release of the wid

ow's dower and a deed from the mortgagor‘s

father under is mistaken impression that the

property had descended to the father. the
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A senior mortgagee who releases a portion of the premises to enable

is to be charged with any loss to junior mortgagees occasioned by the rele:

to be credited with any benefits occasioned solely by the release.” A vo

transferee of the mortgaged premises, though regarded as junior mortgag

no greater rights than his grantor, the mortgagor, to have the mortgage 0'

satisfied.“o

Procedure to redeem or cancel.—Where a conveyance is procured by

mortgages on the land conveyed may be set aside on cancelling the conv

where it appears that they were executed to persons implicated in the inn

transaction and without consideration.31

The right to redeem may be lost by limitations," adverse possessio

laches.“ Where no time of repayment is fixed in a mortgage to secure fut

vances, the mortgagees are not bound to wait indefinitely, but may file a b

ing on the mortgagor to redeem within such time as equity shall decree

permit a sale and liquidation."

The bill must be accompanied by a tender in conformity with the morti

which must be kept good." The amount need not include a sum for taxes

claimed.“ If the consideration was entirely of past due indebtedness, it

necessary that there be an offer to restore it.”

In a proceeding in equity to redeem the amount of outstanding ta

which the mortgagee stipulated to pay may be determined as between ti

ties.‘o Claimants under tax deeds should be joined.“1 If a court of equ

acquired jurisdiction for the purpose of an accounting and redemption, s

quent sale made under the power by the mortgagee will be set aside when

sary to relief, for which jurisdiction has been assumed.‘2

Statutory penalties for failure to release—The right of the person den

release must not be mooted,“ and good faith in a belief that the debt is 1

release is without consideration and the

mortgage may be re-established as against

the mortgagor's heirs. Swedesboro L. & B.

Ass'n v. Gans [N. J. Eq.] 55 Atl. 82.

28. Contingent remainders being made by

the Rev. St., devisable. descendible and

alienable tuture estates. N. Y. S. & '1‘. Co.

v. Schoenberg, 87 App. Div. [N. Y.] 262.

29. Flanagan v. Shaw, 174 N. Y. 530, 66

N. E. 1108; Id., 74 App. Div. [N. Y.] 608.

80. To insist on satisfaction because the

mortgagee who also held a. chattel mortgage

to secure the debt, purchased the chattels

mortgaged at their full price and applied

them on the debt without foreclosing the

chattel mortgage. Spencer v. Forcht [5. D.]

92 N. W. 892.

31. Being part of the fraudulent scheme.

Harris v. Dumont [111.] 69 N. E. 811.

82. Absence of parties to a mortgage will

not operate to stop the running of the stat

ute of limitations. Acts 1885, p. 41, c. 9

makes exception in favor of parties under

disability. Christian v. John [Tenn.] 76 S.

YV. 906.
33. The question resting solely on the na

ture of the mortgagee‘s occupancy. Munro

v. Barton [Me] 56 Atl. 844. After expira

tion of the statutory period a. transter of

the equity of redemption by foreclosure or

act 0! the parties is presumed [Civ. Code

1895, § 2734]. Horton v. Murden. 117 Ga. 72.

34. A bill to set aside a mortgage and

redeem on account of duress is barred by

inches when five and a. half years after the

mortgage sale and one of the mortgagee's

witnesses has become incapacitatm

peau v. First Nat. Bank, 24 R. I. 508.

there is no time of repayment fix

mortgage to secure future advam

mortgagor is without remedy where i

teen years after purchase by the mt

at a sheriff's sale he allows them to

in possession. Baker v. Bailey, 204

35. Baker v. Bailey, 204 Pa. 524.

86. A tender accompanied by a c

not established by the deed that tt

gages would satisfy a. preceding :1

subject to which the mortgagors he

title is inel'lectual. Mott v. Butte:

Eq.] 54 Atl. 159.

37. McNeil v. Sun & E. S. B., M.

F. Ass'n, 76 App. Div. [N. Y.] 290.

88. Williams v. Williams, 117 V

94 N. W. 25.

30. Jenkins v. Jonas Schwab Cc

35 So. 649.

40. Where the prayer is for an

ing and that taxes be offset ago.

mortgage, the complainant cannot

pelled to pay the entire amount dui

mortgage debt and depend on the a

defendant's intestate for protection

outstanding tax titles. Crummett v

field [Me.] 56 Atl. 1053.

41. Crummett v. Littlefield [Mo.]

1053.

42. Nat. B. & L. Ass‘n v. Cheat]

Ala. 395.

43. Sullivan Sav. Inst.

96 N. W. 522.

v. Shari
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is a defense,“ but not debts not a part of the mortgage debt." Attorney’s com

missions which arise in a premature suit and issuance of execution need not be

paid.“ The expense of an acknowledgment of the mortgagee’s certificate must be

paid or tendered." Under the Alabama statute, partial payments need not be en

tered.“

Where the note is misdescribed in the mortgage as recorded while one pur

chasing in reliance on the record is entitled to a release on the payment of the re

corded amount, he cannot enforce a statutory penalty on failure of the mortgagee

to release, the statutory provision being that the debt which the mortgage was

made to secure should be paid.“

An assignee for collection may be liable." Joint mortgagors must sign the

request for satisfaction unless those not signing are shown to have had knowledge

and to assent, and it is not sufficient that they join in an action for the penalty.“1

A defense that the mortgagee was holding the mortgage as security for another

debt, by agreement, must be specially pleaded."

Where the penalty imposed is a per cent. of the amount of the mortgage ab

solutely, there must be no deductions on account of partial payments or partial

releases.“ On appeal, it cannot be raised for the first time that plaintifi was en

titled to but a portion of the recovery.“

Revival.—Beissuance of a note after payment of the debt will not revive the

mortgage."

§ 13. Subrogation.‘°-—One primarily and solely liable for the mortgage debt

is not entitled to subrogation," but a joint mortgagor who discharges the mortgage

is entitled to be subrogated as against co-mortgagors.68 A life tenant who pays a

mortgage on the entire estate cannot keep the charge alive as to his individual

estate by taking an assignment, where the lien will operate fraudulently or in

equ i tably."

A mere volunteer loaning money to discharge a mortgage is not entitled to

44. Rev. St. 1899. i 4363. Snow v. Bass.

174 M0. 149, 73 S. W. 630.

45. Rev. St. 1899, §§ 4358. 4363.

Orear [Mo. App.] 78 S. W. 283.

48. Act May 28, 1715; 1 Smith's Laws, 1).

94. Steigerwald v. Phila. Brew. Co., 21 Pa.

Super. Ct. 540.

47. Rev. Civ. Code, § 2601. Mader v.

Plano Mfg. Co. [3. D.] 97 N. W. 843. A pe

tition which fails to allege such tender is

not good on the theory that it is sufficient

to require the execution and delivery of a

certificate of discharge that has not been

acknowledged. The protection of title by

the removal of clouds remaining of record

after full satisfaction of debts secured by

mortgage being the sole object of the stat

ute. Mader v. Plano Mfg. Co. [8. D.) 97 N.

W. 843.

48. Acts 1898-99, p. 26 amending Code

1896, 5 1065. In an action against the cestui

que trust failure to charge in such manner

cannot be said to be harmless where there

was evidence that only partial payments had

been made. S. W. B. & L. Ass’n v. Acker

[Ala] 35 So. 468.

4!). Burns' Rev. St. 1894, § 1105; Acts 1893.

p. 64, Osborn v. Hocker, 160 Ind. 1, 66 N. E.

42.

50. Rev. St. 1899. § 4358.

[Mo. App.] 78 S. W. 283.

51. Code 1896. § 1066. It is not sufficient

that the nonsigning mortgagor be the wife

Henry v.

Henry V. Orear

of the signing mortgagor and that he signed

her name. Jowers v. Brown, 137 Ala. 581.

62, 63. Rev. St. 1899, § 4363. Henry v.

Orear [Mo. App.] 78 S. W. 283.

2813“. Henry v. Orear [M0. App.] 78 S. W.

55. Hibernia Nat. Bank v. Succession of

Gragard, 109 La. 677.

56. See article Subrogation.

57. Where money due on a. mortgage is

paid by one whose duty it is by contract or

otherwise to pay the mortgage, a transfer

which in form purports to be an assign

ment amounts to a release. Walker v. Neil.

117 Ga. 733. One purchasing land subject

to a charge at an execution sale cannot have

a. mortgage which he satisfies kept alive as

against the charge. Steele v. Walter. 204

Pa. 257.

58. Cannot be charged with' rents and

profits by a. grantee of the delinquents un

til there has been a reimbursement. Look

v, Horn. 97 Me. 283.

50. Hence a life .tenant occupying the

property as a homestead, paying and taking

an assignment of a. mortgage thereon. can

not by an assignment in which the wife does

not join, render it enforceable against the

life estate, the property being occupied as

a. homestead and the last assignment amount

ing to an encumbrance thereon. Downing

v. Hartshorn [Neb.] 95 N. W. 801.
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subrogation," unless his act is ratified,“1 but subrogation may be had whe

ment is with such intent,62 the intent being essential,‘33 or where a new In

taken as security for the loan is invalid, the loanor believing in good faith

would be substituted in place of that which he discharged.“

Where a person having an interest in real property has paid money to

a mortgage to protect his interest, he is entitled, when justice requires, to

stituted and treated as an equitable assignee of the lien, notwithstanding

been canceled of record,“ though not as against a purchaser in good faith

on the record where the person satisfying the prior lien was negligent in '

amining the records for subsequent incuinbrances before doing so,“ and

chaser who through mistake of law does not acquire title to the extent he t

he was doing cannot be subrogated to mortgages discharged by his grai

against strangers to the transaction in which the mistake occurred," though

been held that where, after decease of the mortgagor, the creditor surrende

mortgage in consideration of a conveyance by the widow to his wife, the ;

was entitled to be subrogated to his rights under the mortgage as against 0'

of the mortgagor whose interest was overlooked at the time of the settlemer

Junior lienholders may be subrogated to prior liens discharged by

though without the mm-tgagor’s consent ;’° so where creditors secured by tru

furnish money to take up a note secured by a prior trust deed, they may i

'stituted to the rights thereunder, though the note is indorsed to their tru

'trustee for the debtor." Where successive mortgagees satisfy prior liens, 1

of subrogation acquired by an intermediate mortgagee does not pass to a late;

gagee who discharges his lien."2

00. Benton v. Cameron, 205 Ill. 50, 68 N.

E. 800.

61- Where a Junior encumbrancer pays

the prior mortgage without the mortgagor's

knowledge. his act is ratified and confirmed

by the payment of instalments of the debt

to him by the grantor, allowing him to be

protected by the first lien. though he has

canceled it of record. Bowen v. Gilbert

[Iowa] 98 N. W. 273.

62. Powers v. McKnight [Tex. Civ. App.]

73 S. W. 549. One to whom the premises

have been qultclaimed by deed reciting that

they were subject to an incumbrance cannot

contend that the mortgage is discharged by

payments by a. third person for the mort

gagor, it being understood that the mort

gage is to he kept alive for his benefit.

Everett v. Gately, 183 Mass. 503, 67 N. E.

598. .

88. Where money is loaned to satisfy a

trust deed on the understanding that a. new

deed will be executed for security, the cred

itors on failure to execute the new deed

cannot be subrogated to the security of the

deed which is discharged. Berry v. Bul

lock, 81 Miss. 463. Where an agent executes

a subsequent invalid mortgage without au

thority and discharges a. prior mortgage

without the mortgagor's consent, subroga

tion to the rights of- the prior mortgagee

cannot be claimed, Gray v. Zellmer, 66 Kan.

514, 72 Pac. 228.

64. One loaning money to discharge a

lien on a. homestead and taking back a mort

gage, invalid because executed by a. woman

who while ostensibly the occupant's wife,

was not such in fact. Gordon v. Stewart

[Neb.] 96 N. W. 624; Lashua. v. Myhre, 117

Wis. 18, 93 N. W. 811.

05. Elliott v. Tainter, 88 Minn.

N. W. 124. A junior lien holder who

senior lien may be subrogated. the

has canceled the senior lien of recur

a mistake of law as to the effect of

ment, no rights of third parties ir

ing. Bowen v. Gilbert [Iowa] 98 N.

84:6. Coonrod v. Kelly [C. C. A.] l

07. Purchase under a belief that (

acquiring title to the entire premise

in fact the grantor owned only an ur

half which as between his grantor 1

heirs of the co-owner, was chargeal:

a mortgage on the entire premises, t

take being in no way induced by ti

of the co-owner. Deavitt v. Ring |

Atl. 978.

68. This case apparently conside

mistake as one of law which will

lieved against contrary to the gener

Hutchison v. Fuller [8. 0.] 45 S. E.

09. One paying a purchase-men

with notice of a subsequent mortg

entitled to keep it alive as again.

mortgage. Crawford v. Maddox, 117

70. A junior lienhoider may pay 1

due on the prior encumbrance and be

gated to its lien without awaiting for-4

proceedings by the prior lienhoider.

v. Gilbert [Iowa] 98 N. W. 273.

71. Their trustees may maintain

tion to have the land sold and the 1:

applied to the benefit of the credit:

nishing the money, all the persons i1

est being made parties, it appear-ii

the mistake in the name of the tru:

gether with the contention of a secon

gagee that the power of sale had b

stroyed would seriously affect the p‘
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Transferees of the equity of redemption who discharge a first mortgage when

foreclosure proceedings are brought thereon, a. decree being entered that the bond

and mortgage be assigned to them, are subrogated to the rights of the mortgagee

as against subsequent mortgagccs."

MOTIONS AND ORDERS.

The office of motions and the application of the proceedings by motion have

been greatly enlarged in modern practice and by statute in order to expedite and

simplify procedure.“ A party may not by motion, open up a question already

disposed of in order to appeal from the motion." Irregularity in proceeding by

motion will be considered waived unless seasonany taken advantage of."

None but parties or persons in interest in the proceeding may institute mo

tions."

The moving papers must set out the facts on which the motion is based, and

not mere conclusions of law.78 The ordinary rule of pleading, that facts alleged

in an answer and not controvertcd in a reply are taken to be true applies equally

well in a hearing on a petition for a rule to show cause, where answer is made."

A motion to strike from the files another motion, though improper practice, if

granted, will be treated as overruling the original motion.80

Notice is not required if no opposition can be made.“1

An order to show cause should be returnable at the prescribedfied in a notice."2

time.”

Grounds must be speci

Hearing and rehearing.—-The establishment by rule of a motion day does not

necessarily preclude hearing on other days.“

should be denied where the question is

order in which motions shall be heard _is largely discretionary.“

heard by a successor to the trial judge."

Reference to take proof on motion

neither important nor doubtful.“ The

They may be

In New York, where order to show cause is asked instead of giving notice of

motion, the affidavit must state all the facts required by Code Civ. Proc. § 78, and

Gen. Rule of Practice 37.“

which the land would be sold. Davidson v.

Gregory. 132 N. C. 389.

72. The right being an equitable right

of action. Bigelow v. Scott. 136 Ala. 236.

78. A subsequent decree in foreclosure

by a. second mortgagee that the property be

sold and the second and third mortgages

paid does not preclude the assignee of the

first mortgage from bringing a suit to tore

close it. Newcomb v. Lubrasky [N. J. Eq.]

55 Atl. 89.

74- See article Motions, 14 Enc. Pi. & Pr.

75.

75. Reid v. Fillmore [Wyo.] 73 Pac. 849.

70. Motion heard on answer and proof.

Crawford v. Southern Rock Island Plow Co.

[Tex. Civ. App.] 77 8. W. 280.

77. Mayer v. Flammer, 81 N. Y. Supp.

1062.

' 78. Wigginton v. Nehan, 25 Ky. L. R. 617,

76 8. W. 196. So, also. that the land was

“not advertised for sale according to law."

Id. A motion to set aside a Judgment sale

alleging, it "was erroneous and contrary to

law," states a. mere conclusion. Id.

79. Arnold v. Carter, 19 App. D. C. 259.

80. Reid v. Fillmore [Wyo.] 73 Fee. 849.

81. Order extending time to answer may

Curr. Law. Vol. 2—59.

An order become final cannot be reargued, though

be made ex parte. Edwards v. Shreve, 83

App. Div. [N. Y.] 165.

82. Motion to dismiss appeal. Albany

Brass & Iron Co. v. Alton, 84 N. Y. Supp. 180.

Notice of motion to vacate an order for

irregularity must state the irregularity

complained of [Gen Rule Free. 37]. Van

Wickle v. Weaver Coal 6: Coke Co.. 88 App.

Div. [N. Y.] 603.

88. That an order to show cause was

made returnable in more than four days

does not invalidate an order made thereon.

Hoenig v. Paine, 38 Misc. [N. Y.] 819.

84. Rule 16 Cook County Superior Court

does not require contested motions to be

heard only on Saturday. Chicago v. English,

198 Ill. 211.

85. Bischot! v. Blschott, 88 App. Div. [N.

Y.] 126.

86. It a. new trial be allowed and an ap

plication be then made to change the venue.

a motion to revoke the order for a new trial

may be heard before the other. Watson v.

Williamson [Tex. Civ. App.] 76 S. W. 793.

87. A judge may hear a. motion in a. case

tried by a deceased predecessor in office.

Union Pac. R. Co. v. Lotway [Neb.] 96 N.

W', 527. See. also. Judges.

88. Stryker v. Churchill, 39 Misc. [N. Y.]

578.
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on a new hearing a. difierent decision would be made.”

and tending to bar further proceedings must be heard

merits.”

A motion may be renewed after an appeal which

Where an order denying a motion imposes a condition fc

tion must be complied with."2 Pendency of a motion bar

lief.” Denial of a motion for reference does not bar

judge.“

An order may be made orally," and it may be enter

decision of a preliminary motion may be announced in

bodied in the final decree.“T The order should recite the

tion was made,” and should recite all preliminary obje

ing.”

An order operates no further than the necessary 1

One not granting the relief asked operates as a denia

motion is conclusive on the party if not appealed from,8

assailed for irregularity.‘ A presumption exists that t

regular and made upon proper notice.5 An order accepi

ties will not be set aside because counsel on the motion a

at the hearing.“ Recitals as to appearance and consent a

A court has full power over its orders during the term

dered." Resettlement of an order by stating the ground

pelled ;° and an order improvidently entered cannot be v:

An order made at a. previous term cannot be overruled

treated as though no subsequent order had been made.11

~14.a“*v-¢*4

ue-.-.._-'.~_¢-

.s.r

f"
I‘ 1

 

89. Klipstein v. Marchmedt, 39 Misc. [N. . 89. Objection

Y.] 794. show cause to s

90. It is error to deny it on the ground cation had been

that there is another remedy. Cornish v. In re Nat. Gran

Coates [Minn.1 97 N. W. 579. [N. Y.] 693.

91. Reversal of order granting motion 1- Arnold v,

without stating reason for such reversal does 2. Powell v.

not bar a renewal of the motion on addi- Y.] 228.

tional evidence. Malone v. Saints Peter and 3, Oven-“ling

Paul's Church, 83 App. Div. [N. Y.] 80. na_ In re Band,

82. Murphy v. Kelly, 85 N. Y. Supp. 912. Halvorsen v. Or

93. MoCai'trey v. Butler, 84 N. Y. Supp. 95 N. W. 320. Be

776. 2 Curr. Law, 63

94. Gregory v. Perry, 66 S. C. 455. default does m

95. Adjournment. Cribb v. State, 118 Ga. Judgment on at

316. But a mere announcement of opinion V- Mead- 80 ADD

by a judge without an order to the clerk 4. Entry of i

will not sustain the entry at final Judgment hours after it i

nunc pro tune. Id. laritY- Allen v.

96. If the clerk tails to make a note of 5- Jones v. I

such oral order. it may be corrected nunc 6. State v. D1

pro tune. Cribb v. State, 118 Ga. 316. So 88 Minn. 95, 92

also where through mistake of the clerk. 7. In re Bod

an interlocutory order is not entered. a. nunc 552.

pro tune entry is proper. Vance v. Ravens- 8, Watson v.

wood. S. & G. R. Co., 63 W. Va. 338. 76 s_ w_ 793_

A finding that the order was made need order of admlss

not be express but may be by necessary im- [AI-1L] 7g 5. w‘

plication. Creedon v. Patrick [Neb.] 91 N. may be set as“

W. 872. a motion for a

M. Hall: v. Stoddard [8. 0.] 45 S. E. 140. v_ Williamson

98. Recital compelled on appeal from de- 793.

nial of motion to resettle order. American 0. Hall v. F

Audit Co. v. Industrial Federation, 8'! App. Y.] 248.

’ Dlv_ [N. Y.] 275; Allen v. Becket, 84 N. Y. 10. Allen v.

Supp. 1009. 11. State v.

J'vb..5‘M

111.I.let
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IUNICHAL BONDS."

Power to Issue (931).

Conditions Precedent (032)

Executlon (935).

. Form and Requisiten (985).

. Issue and Sale (035).

amt-mall“

singer-1y Q 6. Right. Ind Liabilities Arising Out 0!

Illegal Issue (930).

§ 7. Transfer (938).

§ 8. Payment (939).

5 9. Scaling Over-issue (940).

§ 1. Power to issue—A municipal corporation has only such power to issue

bonds as is expressly conferred upon it by a statute or the state constitution,“ or

is necessarily inferred from an authority expressly given,“ and is limited to the

purposes for which it was granted,“ and even though the bonds are issued under a

special act which is unconstitutional, they are not invalid if sui’ficient authority

for such issuance is conferred by a prior general statute." A municipal corpora

tion may be authorized to issue non-liability bonds, securing them by a mortgage

on the property in reference to which the bonds are issued." A statute author

izing the issuance of municipal bonds to a certain amount does not require that

they shall all be issued at the same time." In a suit in a Federal court, the power

of a municipal corporation to issue bonds is to be determined by the law of the

state where the bonds were issued."

A municipality may be authorized by the legislature to issue bonds for special

purposes, as to build public bridges,” to pay subscriptions to railroad stock or aid

in railroad construction,21 to improve public roads or st-reets,’2 to erect or repair

12. Evidences of municipal indebtedness

containing a promise to pay but not creating

a new debt are not municipal bonds, under

a statute prescribing the method of issuing,

approving, and registering such bonds. Tyler

v. Jester [Tex. Civ. App.] 74 S. W. 359.

13. Appleton W. W. Co. v. Appleton, 116

Wis. 363, 93 N. W. 262. Act Feb. 2, 1899.

§ 1, authorizing every incorporated city

or town to issue municipal coupon bonds

includes a. village organiZed under general

laws (Const. i 1, art. 12), providing for the

incorporation. organization and classifica

tion of cities and towns. Brown v. Grange

viile [Idaho] 71 Fee. 151. Under a. statute

authorizing a. school district to borrow mon

ey on an unusual exigency for a term of one

year, and also for the purpose of erecting

a school house and refunding a previous

indebtedness for an unlimited time. a dis

trict's power to issue bonds to pay for or

ders issued in a. compromise could only be

under the first provision, hence are void

where issued for a term of years. Mont

pelier S. B. & T. Co. v. School Dist. No. 5.

115 Wis. 622. 92 N. W. 439. A statute in

reference to cities under special charters.

authorizing an issuance of bonds for water

works, is a general law governing a. certain

class of cities designated by law. Appleton

W. W. Co. v. Appleton. 116 Wis. 363, 93 N.

W. 262.

14. Fernald v. Gilman, 128 Fed. 797. A

resolution under Village Law 5 128 (Laws

1897. c. 414) that there “shall be raised upon

the village" the necessary amount for the

purchase of a. water works system author

izes the issue of municipal bonds for that

purpose. N. Y. & R. Cement Co. v. Davis,

173 N. Y. 235, 66 N. E. 9.

15. Potter v Lainhart [Fla] 33 So. 251.

To pay subscriptions to railroad stock. Ed

wards v. Bates County. 117 Fed. 528. A

charter provision giving the common coun

cil power to issue bonds for certain purposes

only, but not including general bonds for

special street improvements. Unoas Nat.

13626:]: v. Superior, 115 Wis. 340, 91 N. W.

A special act authorizing an issue of bonds.

under authority of general laws requiring

it must specify the purposes for which the

proceeds of such bonds are to be used. Wil

kins v. Waynesboro, 116 Ga. 359.

16. Schmidt v. Defiance, 117 Fed. 702; De—

fiance v. Schmidt [C. C. A.] 123 Fed. 1.

17. Laws 1899, c. 348. authorizing cities

of the third and fourth classes to issue bonds

for a. waterworks secured by a mortgage on

the waterworks, but without creating any

liability on the city; and under this power

the city may issue other than regular mu

nicipal bonds for waterworks. Appleton W.

Co. v. Appleton, 116 Wis. 363, 93 N. W.

18. They may be issued in instalments for

less amounts. Wells v. Sioux Falls [8. D.]

94 N. W. 425.

19. Franklin County Com‘rs v. Gardiner

Sav. Inst. [C. C. A.] 119 Fed. 36.

20. Schmidt v. Defiance. 117 Fed. 702.

21. Edwards v. Bates County. 117 Fed.

526; Wetzell v. Paducah', 117 Fed. 647. Coun

ty bonds. Wilkes County Com'rs v. Coier.

190 U. S. 107, 47 Law. Ed. 971; Stanly County

Com'rs v. Coier, 190 U. S. 437, 47 Law. Ed.

1126; Green County v. Shortell [Ky.] 75 S.

W. 251. It is not essential to the power of

a county to issue bonds in aid of an unfin

ished railroad that it have an interest there

in. Stanly County Com'rs v. Color. 190 U.

S. 437, 47 Law. Ed. 1126. To purchase land

for depot purposes. Jennings Banking &

Trust Co. v. Jeiferson, 30 Tex. Civ. App. 534,

70 S. W. 1005.

22. Franklin County Com'rs v. Gardiner

Sav. Inst. [C. C. A.] 119 Fed. 36; Potter v.

Lainhart [Fla] 83 So. 251. Comp. St. Neb.

1901. i 14. c. 45. authorizing the issuance of

bonds in aid of works of internal improve
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schoolhouses," to erect a courthouse and jail," or to pay for a water-works sys

tem.“

Refunding bonds.—-—A municipal corporation has no authority, under a statute

authorizing refunding bonds, to issue such bonds to pay an unauthorized indebted

ness." '

Limitation of indebtedness—A municipal corporation can issue bonds only to

the extent of the indebtedness it may incur, as limited by constitutional or statu

tory provisions; and a statute authorizing an issuance in excess of such limitation

is unconstitutional and void, and the bonds issued thereunder are void." But the

term “issue” is held to refer to the time of sale of the bonds, and if at such time

the limit of indebtedness is not exceeded, the bonds will be valid." Refunding

bonds issued to take up other claims or bonds issued in excess of the debt limit are

also invalid.”

Curative acts—Where municipal bonds are invalid by being issued without

authority or without complying with certain statutory requirements, they may be

validated by a subsequent statute passed for that purpose,“0 if the provision vio

lated could have been omitted in the original statute,“1 and this right of the legis

lature is not defeated by an adjudication of a court that the bonds are void."

§ 2. Conditions precedent—Where the statute authorizing an issue of munic

ipal bonds prescribes certain conditions precedent to the issue, such conditions

must be strictly complied with,as and the records at least of minor divisions of

government, must show the fact.“ It is prerequisite to the issue of aid bonds

ment, improving streets in cities of the sec

ond class, etc., applies only to works specifi

cally designated in such statute. State v.

Weston [Neb.] 96 N. W. 668.

28. Allen v. Adams, 66 S. C. 344.

24- Potter v. Lainhart [Fla] 33 So. 251.

5. N. Y. & R. Cement Co. v. Davis, 173

N. Y. 235. 66 N. E. 9; Appleton W. W. Co. v.

Appleton, 116 Wis. 363, 93 N. W. 262.

20. Bonds issued at a. directors' meet

ing. at which no tax was voted to pay there

for, in an attempt to ratify a previous un

authorized compromise and orders issued are

not refunding bonds, within a. statute au

thorizing such bonds to refund an indebted

ness, as both the compromise and the orders

issued were void for want of authority.

Montpelier B. B. & T. Co. v. School Dist. No.

5, 115 Wis. 622, 92 N. W. 439.

27. Laws N. D. 1909, c. 49. p. 54, author

izing an issuance of bonds to erect build

ings for the State Normal School in excess

of the indebtedness limited by the state

constitution, section 182. State v. McMillan

[N. D.] 96 N. W. 310. Refunding bonds in

creasing the aggregate amount cl! 3. county’s

indebtedness beyond the constitutional lim

it. Reynolds v. Lyon County [Iowa] 96 N.

W. 1096.
Evidence: Where the question in issue in

an action on school district bonds is wheth

er the district debt limlt had been exceeded,

an order 0! the board of trustees crediting

the school district is the best evidence of

the amount of taxable property: secondary

evidence of the tax rolls for two years pre

vious is inadmissible. Montpelier S. B.

T. Co. v. School Dist. No. 5, 115 Wis. 622,

92 N. W. 439.

28. By an increase in taxable values,

though such limit was exceeded at the time

the bonds were actually issued. Austin v.

Valle ['i‘ex. Civ. App.] 71 S. W. 414.

29. Reynolds v. Lyon County [Iowa] 96

N. W. 1096.

30. Acts Fla. 1901, c. 4912, validating

county bonds issued since May 11, 1899. (or

the purpose of constructing highways, court

houses. or jails, or for either purpose. Pot

ter v. Lainhart [Flat] 33 So. 251. Municipal

bonds invalid by reason 01! a failure to pro

yéde for a. sinking fund tor their redemption.

81. Givens V. Hillsborough County [Fla.]

35 So. 88.

82. Because of their failure to comply

with some statutory requirement. Givens v.

Hillsborough County [Fla.] 35 So. 88.

33. Completion of work for which issued.

Edwards v. Bates County, 117 Fed. 526.

Where county bonds are not to be issued

to pay subscriptions to railroad stock until

the railroad shall exonerate it from pay

ment of a subscription to stock of another

road. such exoneration is a. condition prece

dent to the issue of the bonds. and it the

railroad fails to perform the condition an

issue 0! the bonds would be invalid. Green

County v. Shortell [Ky.] 76 S. W. 251.

34. A mere subsequent recital will not

supply the omission in a call for an elec

tion of a finding that it was on petition by

"taxpayers and residents." Edwards v.

Bates County. 117 Fed. 526. Record dis

closing that all requirements 01! the statute

as to notice and election were literally or

substantially complied with. Wimberly v.

Twiggs County. 116 Ga. 50. Records of

school board held not to show sufliclent com

pliance with R. S. 1879. 5 7032. providing for

notice and election to authorize the board to

issue bonds. Thornburg v. School Dist. No.

3, 175 Mo. 12. 75 B. W. 81. A county clerk's

certificate being the only evidence of on

election under a statute authorizing thl

county court to issue bonds upon a favora
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that the prescribed conditions as to the execution of the enterprise be complied

with." Previous presentment to the attorney general for his approval is some

times required." It may also be a condition precedent that the bonds shall have

indorsed thereon a certificate that they are within the debt limit."

In Georgia, statutory provision is made for a preliminary adjudication of the

validity of an issue of municipal bonds, where there is some question as to whether

the statutory requirements have been complied with.”

Assent of voters or taxpayers.—Perhaps the most usual condition precedent re

quired to an issue of municipal bonds is the assent of the qualified voters or tax

payers of the municipality as determined by an election held for that purpose,"

or by a petition,40 though, in the absence of a constitutional restriction, such power

may be given without requiring such assent.‘1

election must comply with the statutory requirements.‘2

The proposition submitted at an

Where the bonds are

sought to be issued for several purposes, the proposition may be submitted as an

entirety,“ though under some statutes it is unlawful for more than one proposi

bie election is a jurisdictional fact, which will

not be supplied by a recital in the records

of the court that such certificate was filed.

Edwards v. Bates County, 117 Fed. 526. See

Potter v. Lainhart [F'izn] 33 So. 251.

35. A condition to an issue of county

bonds to pay subscriptions to railroad stock.

that the railroad company shall construct

a. road through the county, is not complied

with by the construction of a short distance

of the road in the county. Green County v.

Shoriell [Ky.] 75 S. W. 251. See, also, Rail

roads as to prerequisites to aid other than

bond issues.

30. An attorney general's certificate as re

quired by Acts Tex. 1893, c. 64, is sufllcieni

to effectuate an issuance of county bonds

though the proof in an action on such bonds

shows that their presentment to him was

not authorized by the county but .does not

show that the county commissioners failed

to do so. Martin County v. Gillespie County,

30 Tex. Civ. App. 307, 71 S. W. 421.

37. Const. N. D. Q 187. State v. McMillan

[N. D.] 96 N. W. 310.

88. Act Ga. 1897 (Acts 1897, p. 82: Van

Epps' Code Supp. § 6074 et seq.) provides a

method by which the courts shall determine

whether the consent of the qualified voters

has been obtained to the issuance of bonds

in the manner prescribed by law. and as to

whether a debt may be lawfully incurred by

the municipality. Epping v. Columbus, 117

Ga. 263. A Judgment for validating an is

suance of bonds will not be refused because

the authorities of the municipality have en

tered into a contract for their sale for less

than their real value. Id. It is no objec

tion to an action to validate before the bonds

have been issued, that provision is not made

for their payment, unless it clearly appears

that the municipality does not intend to

make such provision (16.); nor is it an ob

jection that a specified number of voters in

favor of the issuance were unqualified it

with such number stricken out it does not

appear that the requisite number as pre

scribed by statute had not voted in its favor

(Id).

Edwards v. Bates County, 117 Fed.

526; “’etzell v. Paducah, 117 Fed. 647; Green

County v. Shortell [Ky.] 75 S. W. 251. B.

B. Vi’is. 1878, §§ 942, 943 (Re-enacted in R.

S. 1898, ii 942, 943) are not repealed by

Laws 1889, c. 326, as amended by Laws 1893.

c. 312 (R. S. 1898, § 925-133) and by Laws

1893, c. 311 (R. S. 1898, Q 926-11), and there

fore a city acting under such laws cannot

issue bonds for waterworks without first

submitting the question to a vote of the

people. Appleton W. W. Co. v. Appleton,

116 Wis. 363, 93 N. W. 262. The fact that a

city by a special charter adopts a statute

providing for the issuance of bonds for

waterworks does not make such statute a

special one, so as to relieve the city from

submitting the question of issuance of bonds

to a vote of the people as required by a

general statute. Id. The tact that a stat

ute requiring an election may result in mis

chiet, since bonds have been issued with

out submitting a proposition for their is

suance, does not justify its being disre

garded or overridden by the court, though

in some cases such' fact may be considered.

Id.

40. A petition failing to show that it was

signed by a majority of the taxpayers on

property, not including persons taxed for

dogs or highway tax only, as prescribed by

statute, does not authorize the issue of

bonds, and bonds issued thereunder are void.

Clarke v. Northampton [C. C. A.] 120 Fed.

661.

41. A statute authorizing a township

board to issue and sell bonds to pay for cer

tain public improvements is not unconsti

tutional as an invasion of the right of local

self-government because it does not require a

vote of the electors, since a township board

is an elective body and the powers conferred

upon it by such statute are in accord with

other powers previously exercised by it.

Grosse Pointe Tp. v. Finn [Mich.] 96 N. W.

1078.

42. Under Laws N. Y. 1897. c. 414. u 260.

261, 263, requiring a proposition for the

adoption of a sewerage system describing

the same and its cost, to be submitted, in

the form required by statute, to the vote oi'

qualified voters, village bonds issued under

a proposition adopted by a majority of all

the voters of a village, and which merely

embodied a. resolution passed by the village

trustees are void. Brockport v. Green. 39

Misc. [N. Y.] 231.

43. Under R. S. Fla. g 591. as amended

by Acts 1899, c. 4711, and R. S. i 693. and a
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tion to be submitted at the same election.“ The call for an election under some

statutes must be by a petition,“ or by a proclamation.“ The form of ballot to

be used may be prescribed by statute.“ The vote requisite to show assent and

authorize an issuance of bonds is regulated wholly by statute," and is to be deter

mined only from the number of votes cast on that particular proposition," unless

the statute requires the vote to be a certain proportion of all the qualified voters

of the municipality whether voting or not.“0 But it has been held that such vote

need not include voters in a recently annexed part of a city.“ The use of im

proper influence on voters in favor of an issuance of bonds will not invalidate the

election."

Notice of election is a matter of statutory requirement which must be com

plied with," and if notice is not published for the period prescribed by statute, the

election should be declared invalid and the bonds be held void.“ A notice failing

to specify all particulars in reference to the bonds prescribed by statute is not a

valid notice of an election.“

Providing for payment of bonds.-—In some states it is expressly provided by

the constitution or statutes that a statute or resolution providing for the issuance

majority vote on such question authorizes

the issuance. Potter v. Lainhart [Fla.] 33

So. 251.

44- Act Ky. March 17, 1870 (1 Acts Ky.

1869-70, p. 102), providing that it shall be

unlawful for certain officers therein desig

nated to submit more than one proposition

for taxation to voters at any one election

applies only to such officers, and not to a

city council ordering such an election under

power given it by the city‘s charter, though

more than one proposition is submitted at

the election, nor affect bonds issued in com

pliance with the election. Wetzell v. Pa

ducah, 117 Fed. 647.

45. Petition of a majority of the free

holders for a special election to issue bonds.

Allen v. Adams, 66 S. C. 344. When a mu

nicipal board has power to act (calling an

election to vote bonds) on petition of per

sons whose qualifications are prescribed, the

call must be supported by finding that they

had such qualifications (on petition of “tax

payers and residents"). Edwards v. Bates

County. 117 Fed. 528.

48. Sommercamp v. Kelly [Idaho] 71 Fee.

147.

41. Act Feb. 8. 1899. § 2. Brown v.

Grangeville [Idaho] 71 Pac. 161. “For bonds"

or “against bonds." Potter v. Lainhart

[Fla.] 33 So. 251.

4B. A majority of the votes cast is suffi

cient in an election under R. S. Fla. §§ 592

595, to authorize an issuance of bonds for

purposes designated in i 591. Potter v. Lain

hart [Fla.] 33 So. 251.

49. Under Act Ky. March 20, 1900, a. vote

of two-thirds of those voting on a question

to issue bonds is sufficient, though at the

same election a. larger number of votes is

east on another question of which number

the votes in favor of issuance would not haVe

been two-thirds. Worthington v. Board of

Education, 24 Ky. L. R. 1510, 71 S. W. 879.

50. Under a statute requiring two-thirds

of the qualified voters to vote for an issuance

of bonds the determination whether such

number has voted therefor may be had from

the list of registered voters, or from tally

sheets of the last general election of' the

municinallty. Wilkins v. Waynesboro, 116

Ga. 859.

51. An election has been held not to be

invalidated by the fact that voters in a re

cently annexed part of a city were not given

an opportunity to vote. Lancaster v. Owens

boro, 24 Ky. L. R. 2249. 73 S. W. 775.

52. If they were not actually coerced

against their wishes. Epping v. Columbus.

117 Ga. 263.

53. A publication in a. weekly paper [or

five weeks is sufllcient notice of an electiori

as required by a village ordinance. State v.

Weston [Neb.] 98 N. W. 728. The fact that

the notice bears no date if it appears to he

made and published prior to the election for

the time. required by statute does not affect

its validity. Wimberly v. Twiggs County.

116 Ga. 50. Act Ga. 1879 (Pol. Code, i 377)

requiring notice of an election upon an is

suance of county bonds for 30 days next pre

ceding the election, is not repealed or modi

fied by Act 1891 (Acts 1890-91, vol. 1, p.

241; Civ. Code, § 5458) requiring certain pub

lic officers to publish notices of sales and or

ders. Davis v. Dougherty County. 116 Ga.

491. Under the provision of a town char

ter and ordinance that books of registra

tion shall be closed ten days before election.

a published notice which might be construed

to indicate that the books will be closed

earlier than ten days before will not he suffi

cient to invalidate an election if it does not

appear that they were in fact illegally closed

nor that any qualified voter was misled by

such' notice. Epping v. Columbus, 117 Ga.

263. The publication of a mayor’s proclama

tion in a city paper of general circulation

for more than thirty days. stating the time

and place of an election to vote upon a

proposition for an issuance of municipal

bonds, complies with Sess. Laws Idaho, § 2.

p. 30. Sommercamp v. Kelly [Idaho] 71 Fee.

147.

54. Davis v. Daugherty County, 116 Ga.

491.

55. An ordinance. under which the notice

is given prescribing terms failing to com

ply with the statute is also void. Wilkins

v. Waynesboro, 116 Ga. 859.
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of municipal bonds must provide for an annual tax levy before or at the time of

issue to pay the principal and interest when due ,5“ and a statute authorizing the

issuance of such bonds without providing for a tax levy as required is unconstitu

tional and the bonds void." No plan for otherwise raising funds for the purpose

can be lawfully substituted for such provision.“ But this provision need not be

made until at or before the issue, and nothing to the contrary appearing, it will

be presumed that provision will be made.“ Under these provisions, the term

“issue” is held to mean sale, and it is sufficient if such tax or fund is provided

before the bonds are advertised and finally sold.“ But these provisions apply only

to bonds or instruments creating new debts.“1

§ 3. Execution.—Municipal bonds can be executed only by the officers desig

nated and in the manner prescribed by the statute authorizing their execution.“

If the municipality is known by several names, bonds executed in either name

which sufiieiently identifies it are valid.“3 A municipal corporation having no

official seal as prescribed by statute may adopt and use the seal of one of its

officials in executing bonds of the corporation,“ and where a. seal other than the

one prescribed by statute is mistakenly affixed, an innocent holder of the bonds is

entitled to equitable relief by having the proper seal attached,65 or by enjoining

the municipality from setting up the want of a corporate seal as a defense to

an action on the bonds.“

§ 4. Form. and requisites—A statute authorizing certain oificers to issue

municipal bonds may also authorize them to prescribe the form in which they

shall be issued." Authority to issue municipal bonds ordinarily authorizes the

municipality to make them negotiable in form," and to make them payable in a

certain medium of payment.“

§ 5. Issue and sale.-—The officers or board charged with the duty of issuing

and controlling municipal bonds are ordinarily designated by the statute authoriz

ing the issue,” and authority to issue and sell bonds implies the power to pledge

the municipality’s credit therefor." After a. bond issue has been authorized,

by the board of county commissionei-s. in

the prescribed form, signed by the chairman

of the board, attested by the county clerk.

who is clerk of the board, and countersigned

50- Const. Ga. 1877. art. 7, § 7. Wilkins

v. Waynesboro, 116 Ga. 359. Civ. Code Ga.

1895, a 6894, 5897. Epping v. Columbus, 117

Ga. 263. Const. Tex. art. 11, a 5, 7. Tyler v.

Jester [Tex. Civ. App.] 74 S. W. 359. Const.

Wis. art. 11. i 3. Montpelier S. B. & T. Co.

v. School Dist. No. 5, 116 Wis. 622, 92 N. W.

439.

57. Laws N. D. 1903, c. 49. p. 54. authoriz

ing an issuance oi.’ bonds to erect buildings

for the State Normal School. State v. Mc

Millan [N. D.] 96 N. W. 310. A special act

providing for an annual tax to pay interest

and further providing for a sinking fund to

pay the principal of bonds without contem

plating an annual tax to pay therefor. Wil

kins v. Waynesboro,‘116 Ga. 359.

58. Wilkins v. Waynesboro, 116 Ga. 359.

59. In compliance with the constitution.

Epping v. Columbus, 117 Ga. 263.

00. Under the Florida statutes providing

that there must be a resolution providing

for a. sinking fund to redeem bonds issued

for the erection ot a. courthouse and jail be

fore the county commissioners may issue

them. Potter v. Lainhart [Fla.] 33 So. 251.

81. Not to instruments acknowledging or

extending the time of payment of existing

obligations. Tyler v. Jester [Tex. Civ. App.]

74 S. W. 359.

62. County court. Edwards v. Bates

County, 117 Fed. 526. County bonds issued

by the county treasurer. under the seal oi!

the board oi! county commissioners and re

citing that they are county bonds are suffi

ciently executed. Potter v. Lainhart [Fla]

33 So. 251.

88. The fact that a. school district is

known by seve-al names does not affect the

validity of bonds issued by it under one of

the names where it is sufficiently identified

by either name. State v. Brock, 66 S. C.

357.

64. Such seal does not affect the validity

of the bonds. Schmidt v. Defiance. 117 Fed.

702. Seal of the city clerk. Schmidt v. De

fiance, 117 Fed. 702.

65, 66. Defiance v. Schmidt [C. C. A.] 123

Fed. 1.

67. Potter v. Lainhart [Fla.] 33 So. 251.

08- A city charter authorizing an issuance

of bonds in aid of a. railroad. Jennings

Banking & Trust Co. v. Jefferson [Tex. Civ.

App.] 70 S. W. 1005.

69. County bonds payable in gold coin or

the United States. Hillsborough County v.

Henderson [Fla.] 33 So. 997.

70. Where a. town council is about to

elect a. sewerage commission to take charge

of a sewerage system under Act S. 0., Feb.
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many matters of detail in respect to the issue may be determined by resolution

of the board charged therewith."

A bid for municipal bonds offered for sale if accepted is to be paid in cur

rent money only, and not in evidences of indebtedness against the municipality,"

unless the bonds are issued to borrow money for the purpose of funding an out

standing indebtedness.“ The bidder, if his bid is accepted, may be required to

deposit security for the payment of the amount bid upon the delivery of the

bonds," and if he is allowed to withdraw his whole deposit upon making the

first payment on bonds delivered, without proper authority in the oiiicer allowing

it, a subsequent statute may cure such irregularity."

§ 6. Rights and liabilities arising out of illegal issue—A taxpayer may sue

in equity to enjoin an illegal issuance of municipal bonds ;" but not where the

issuance is authorized by implication."

A municipal corporation may be held liable on an implied contract for money

received by it on bonds illegally issued." The statute of limitations does not

begin to run against a bona fide holder of void municipal bonds in a suit to re—

cover money paid therefor or to enforce the original indebtedness until the munici

pality has repudiated the bonds.“0

§ 7. Transfer.—Municipal bonds negotiable in form may be negotiated so as

to enable a bona fide holder to sue thereon in his own name,81 and such bonds can

not be assailed in his hands for mere irregularities in the issue, or upon any

ground,S2 except their issue without authority.88
But where the bonds are not

negotiable, a purchaser thereof acquires no better title than his immediate trans

ferror.“ In an action by a bona fide holder, the question whether a private person

27, 1902 (23 St. at Large. p. 1040), a. com

mittee of public works elected under Act

Mob. 2, 1896 (22 St. at Large. p. 83) has no

right to control the sewerage bonds or their

proceeds in preference to the town council.

State v. Young, 66 S. C. 115.

71. Authority of a township to issue and

sell bonds for street improvements. Grosse

Pointe Tp. v. Finn [Mich.] 96 N. W. 1078.

72. Resolution determining the rate of in

terest. Hillsborough County v. Henderson

[Fla.] 33 So. 997. Sufficiency of a. resolution

of a board of county commissioners upon a

vote of the people providing for the issue

of bonds for certain public improvements.

under Rev. St. Fla. § 591, as amended by

Acts 1899, c. 4711. Potter v. Lainhart [Fla.]

33 So. 251. Under Rev. St. Fla. 1892, i 591,

requiring a resolution to state the amount

0! bonds required for each of two purposes,

a resolution stating a. gross amount for two

designated purposes is sufficient where the

amount for one of the purposes is fixed.

Hillsborough County v. Henderson [Fla.] 83

So. 997.

73. Potter v. Lainhart [Fla.] 33 So. 251.

74. But a notice of sale of county bonds

need not state that the bids are payable in

current funds or in evidences of debts

against the county under Rev. St. Fla. 1892,

§ 596. Givens v. IIillsborough County [Fla.]

35 So. 88.

75. Rev. St. Fla. § 697.

hart [Fla.] 33 So. 251.

76. Potter v. Lainhart [Fla.] 33 So. 251.

77. But an allegation questioning the ap

pointment oi‘. bond trustees will not justify

an injunction of an issuance of county

bonds. Givens v. Hillsborough County [Fla.]

35 So. 88.

Potter v. Lain

78. As where a. resolution under a statute

is broad enough to cover the borrowing 0!

money and hence also the issuance of bonds.

New York & R. Cement Co. v. Davis, 173 N.

Y. 236, 66 N. E. 9.

70. Money lent for an authorized purpose,

but on bonds issued without authority.

Fernald v. Gilman. 123 Fed. 797. Money re

ceived on sale of bonds issued in excess of

limited indebtedness. Reynolds v. Lyon

County [Iowa] 96 N. W. 1096.

80. Void county bonds issued to pay for

county warrants taken up and canceled.

Kearny County Com'rs v. Irvine [C. C. A.]

126 Fed. 689.

81. Municipal bonds payable to bearer

may be sued upon by a holder, for the pur

pose ot suit. without an indorsement, though

the equitable ownership is in another; but

they are subject to any defenses against the

latter. Jennings Banking 8: Trust Co. v.

Jefferson [Tex. Civ. App.] 70 S. W. 1005.

County bonds in the term of negotiable in

struments need not be presented to a. com

missioner's court before suit thereon. Mar

tin County v. Gillespie County [Tex. Civ.

App.] 71 S. W. 421.

82. Irregularity in issuing town high

way bonds. Citizens' Sav. Bank v. Green

burgh. 173 N. Y. 215. 65 N. E. 978. The tact

that the method prescribed by statute for

the payment 01! municipal bonds is uncon

stitutional does not affect the validity of

the bonds. Franklin County Com’rs v. Gar

diner Sav. Inst. [C. C. A.] 119 Fed. 36.

88. Bonds issued without complying with

certain conditions precedent. Broekport v.

Green, 39 Misc. [N. Y.] 231.

84. Municipal improvement bonds. issued

to anticipate instalments ot a special assess
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receiving aid from the bonds had complied with certain conditions before their

delivery is immaterial.“5 Federal courts are not bound by the decisions of

state courts as to the validity of municipal bonds, in suits by bona fide holders.56

The burden of proof in a. suit on a municipal bond is upon the plaintiff to

show that they were issued legally and with authority." If only part of the issue

is illegal, he has the burden of showing that the bonds sued on by him are not

affected by the illegality.“

To constitute one a bona fide holder of municipal bonds, he must have given

a valuable consideration therefor, and in the absence of proof to the contrary,

such consideration is presumed?” If he becomes a holder after maturity, he

must show title through a bona fide holder before maturity.9° A bona fide holder

is bound to take notice of such facts as appear on the face of bonds or in the

public records referred to by recitals in the bonds?“ but he is not chargeable with

any element of fraud or irregularity in the conduct of the officers through whom

the bonds are issued or disposed of.“2 The rights of holders accruing under a valid

state law as to the issue of municipal bonds cannot be affected by subsequent

decisions of the highest court of the state declaring such law to be invalid.93

S'ubrogation.-—-Bona fide holders of municipal bonds, issued without authority

and therefore void, are entitled to be subrogated in equity to the rights of ante

cedent holders.“

Recitals—General recitals in municipal bonds that all requirements of the

law have been complied with apply only to acts required to be done by the law

referred to in the bonds," and are not affected by the fact that they were issued

ment, are not negotiable so as to give a

purchaser thereof any right superior to that

of the contractor to whom the bonds were

issued. National Bank of La Crosse v. Pet

terson. 200 111. 215, 65 N. E. 687.

85. Where bonds purporting to be issued

for a. public purpose were in fact issued for

a private one. Schmid v. Frankfort [Mich.]

96 N. ‘W. 1056.

86. Federal courts will exercise their own

judgment in determining the validity of

municipal bonds in the hands of bone flde

holders and are not bound by the construc

tion given, to the statute under which they

were issued, by the highest court or the

state subsequent to their purchase. County

bonds to aid a railroad under Code N. C. §§

1996-1999. Stanly County Com'rs v. Coler,

190 U. S. 437. 47 Law. Ed. 1126.

87. Under Const. Mo. art. 10, § 12, one

suing on school district bonds has the bur

den of proving that the issue of the bonds

was assented to by two-thirds of the voters

of the district, and that it does not exceed

the limit of indebtedness as provided by

that section. Thornburgh v. School Dist.

No. 3, 175 Mo. 12. 75 S. W. 81. Purchasers

of county bonds issued under Code N. C. §§

1996-1999 in aid of railroad construction

cannot assume that the railroad had been

begun before the adoption 0! Const. N. C.

186-8. which was dated prior to the railroad

charter. Stanly County Com‘rs v. Coler, 190

U. S. 437, 47 Law. Ed. 1126.

88. One suing on bonds, part of the issue

of which was sold illegally. and of which

fact he is chargeable with notice, has the

burden of proving that the bonds sued on

by him are not affected by such invalidity.

Edwards v. Bates County, 117 Fed. 526.

89. Such a presumption exists in case of

county bonds. Martin County v. Gillespie

County [Tex. Clv. App.] 71 S. W. 421.

90. In order to protect an innocent holder

it bonds issued illegally or without consid

v*ration, acquired after maturity. the burden

of proof is on him to show that he acquired

title through a bona fide holder for value

before maturity. Edwards v. Bates County,

117 Fed. 526.

01. The fact that the recitals in a bond

that all requirements and conditions prece

dent have been complied with have been in

serted without authority does not charge a

purchaser thereof with notice of that fact

so as to permit the city to deny the valid

ity of the bond. Schmidt v. Defiance. 117

Fed. 702. A purchaser of bonds is not pro

tected by recitals therein where he is fur

nished with a. copy oi.’ the minutes of a

school district meeting at which the bonds

were issued. and such minutes show that

the bonds were illegally issued. Montpelier

Sav. Bank & Trust Co. v. School Dist. No. 5.

115 Wis. 622, 92 N. W. 439. A purchaser of

county bonds issued to pay a. subscription

to railroad stock is bound to take notice of

the conditions on which such bonds were is

sued contained in the records of the county

court, though not appearing on the bonds.

Green County v. Sh‘ortell [Ky.] 75 S. W. 251.

92. Citizens' Sav. Bank v. Greenburgh, 173

N. Y. 215, 65 N. E. 978.

93. Franklin County Com'rs v. Gardiner

Sav. Inst. [(3. C. A.] 119 Fed. 36.

04. Bonds issued without authority to

pay county warrants which are surrendered

and canceled. give the holders of the bonds

9. right of subrogation to the rights of the

original warrant holders. Kearny County

Com'rs. Kan., v. Irvine [C. C. A.] 126 Fed.

689.

96. Not that a constitutional requirement
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under a special act.” A recital of a wrong statute does not affect the validity of

the bonds.” Recital of authority and purpose for which they were issued en

titles bona fide holders to assume that all conditions have been complied with,”

and his good faith is not affected by the fact that in addition to relying upon recit

als in the bond he also relies upon matters outside the bond.” The conclusive

ness of a recital is the same whether it is of a fact of constitutional law or of legis

lative law.l '

Estoppel.-—General recitals in municipal bonds that they have been issued

in compliance with all requirements of the law, and in proper form, estop the

municipality, as against bona fide holders, to deny the validity of the bonds,“ ex

cept as to matters showing that they were issued without authority,3 and the same

is true of certificates of approval attached to the bonds.‘ By such recitals, a

municipality may be estopped to assert that they were issued in excess of the pre

scribed limitation of indebtedness,“ or that the seal attached thereto is not the cor

porate seal of the corporation.6 But if there are no recitals in the bonds either

as to the authority to issue or as to compliance with statutory requirements, the

municipality is not estopped to deny their validity on that ground.’

A municipality may also be estopped from denying the validity of its bonds

by other acts on its part amounting to a ratification.a But there can be no ratifi

cation, amounting to an estoppel, of bonds void in their inception.” So where a

municipality has received and used the proceeds from the sale of bonds, it will be

that a contemporaneous tax should be lev

ied had been complied with. Montpelier Sav.

Bank & Trust Co. v. School Dist. No. 5, 115

Wis. 622, 92 N. W. 439.

96. Where it was the duty of the oilicers

executing and issuing the bonds to see that

all requirements essential to the issuance

have been complied with. Defiance v.

Schmidt [C. C. A.] 123 Fed. 1.

07. Where the city has authority to issue

the bond by another statute. Beatrice v.

Edminson [C. C. A.] 117 Fed. 427. Erroneous

recital that they were issued under a. cer

tain statute, which did not in fact authorize

their issuance. Fernald v. Gilman, 123 Fed.

797.

08. Recitals in county bonds in aid of

railroad construction, under Code N. C. §§

1996-1999. Stanly County Com’rs v. Coler.

190 U. S. 437, 47 Law. Ed. 1126. Where bonds

lawfully issued by a city recite a lawful

purpose for which they were issued and

also the ordinance providing for their is

suance and sale, the city is estopped to

deny their validity as against a bona fide

holder, as that they were issued for an un

lawful purpose, Defiance v. Schmidt [C. C.

A.] 123 Fed. 1.

09. Schmid v. Frankfort [Mich.] 96 N. W.

1056.

1. King v. Superior [C. C. A.] 117 Fed.

13.

2. As providing for the collection of a

tax to pay the principal and interest as re

quired by the state constitution. King v.

Superior [0. C. A.] 117 Fed. 113. Submis

sion to vote of the question of their issu

ance. Defiance v. Schmidt [C. C. A.] 123

Fed. 1. Recitals made by ofiicers having

power to determine that all conditions were

compiled with, and no notice of any defect

was given to the holder. Beatrice v. Ed

minson [C. C. A.] 117 Fed. 427; Wetzell V.

Paducah. 117 Fed. 647.

8. Uncas Nat. Bank v. Superior. 115 W’is.

340. 91 N. W. 1004; Debnam v. Chitty, 131

N. C. 657. Recitals in school district bonds

void for want of authority to issue them.

by reason of constitutional provisions, does

not estop the district to deny their validity

in the hands of a. bona fide holder before

maturity. Thornburg v. School Dist. No. 3.

175 Mo. 12, 75 S. W. 81.

4. An attorney general's certificate re

citing that county bonds were properly sub

mitted to him as required by Acts Tex. 1803.

c. 64, estops the county to contend that they

were presented by an unauthorized person

(Martin County v. Gillespie County, 30 Tex.

Civ. App. 307, 71 S. W. 421); and the fact

that a holder presenting them to the attor

ney general fails to notify him of their re

pudiation by the county does not invalidate

them, if it is not shown that he had not

otherwise acquired such knowledge, the

county having received value for them.

5. Beatrice v. Edminson [C. C. .-\.] 117

Fed. 427.

8. Though the seal was not in fact an

official seal as prescribed by statute.

Schmidt v. Defiance. 117 Fed. 702.

7. Green County v. Shorteli [Ky] 75 S.

W. 251.

8. Promptly paying interest on bonds for

a long time raises a strong equity in favor

of a. purchaser during that time. and should

be considered by the court together with

other facts in determining the validity of

such bonds, though such fact does not

strictly speaking create an estoppel. “’et

zell v. Paducah, 117 Fed. 647.

9. For want of authority to issue them.

Uncas Nat. Bank v. Superior. 115 Wis. 340.

91 N. W. 1004. Paying interest on bonds

void for lack of authority to issue them.

Clarke v. Northampton [C. C. A.] 120 Fed.

661; Debnam v. Chitty, 131 N. C. 657: Green

County v. Shortell [Ky.] 75 S. W. 251.
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estopped to deny their validity,10 except where they were issued without author

ity."

§ 8. Payment—Municipal bonds may be paid and discharged from a fund

not provided for the payment of any particular debt,“ though the bonds were

issued to be paid out of other funds ;“‘ but not where the fund was appropriated

to the payment of some particular indebtedness,u and a statute cannot authorize

the payment of such bonds from funds appropriated to a particular purpose by

statutory or constitutional provision.“

Payment from special fund or tam—Where a municipal corporation is author

ized to issue bonds, the power of its officers to levy sufiicient taxes to pay such

bonds is a legal inference, in the absence of any inhibition or limitation of this

power, in the statute which grants the power, in the general law, or in the con

stitution." But in some states, the statutes authorizing issues of municipal bonds

expressly provide for a special tax or fund to pay the principal and interest there

on, and charge certain officers with the duty of levying and collecting taxes

for that purpose ;" and such statutes apply to the payment of bonds previously

issued as well as to subsequent issues.“ In such case, a bondholder may maintain

mandamus without a previous demand to compel the officer charged therewith to

make the levy,“ or to make an additional levy.20 Where there are two series of

bonds, of which a bondholder owns only one series, in maintaining mandamus to

compel a levy he should sue on behalf of himself and all other bondholders.21 A

special flmd so provided for must be applied in the manner prescribed by the

statute.22

10. A county receiving value for original

bonds cannot repudiate refunding bonds is

sued therefor. Martin County v. Gillespie

County, 30 Tex. Civ. App. 307, 71 S. W. 421.

11. School district bonds. Thornburg v.

School Dist. No. 3, 175 Mo. 12, 75 S. W. 81.

12. Provided the bonds canceled have not

been pledged for the payment of other bonds.

McDermott v. Sinking Fund Com'rs [N. J.

Law] 55 At]. 87.

18. Commissioners of a. special fund, not

pledged for the redemption of any particu

lar bonds, having authority to cancel bonds

of the city before maturity, may cancel them

out of such fund. McDermott v. Sinking

Fund Com‘rs [N. J. Law] 65 Atl. 37.

14. A city charter authorizing the city

council to appropriate a. certain per cent. of

the annual taxes for public school purposes

does not require the city council to provide,

out of such appropriation. for the redemp

tion bonds issued to purchase ground and

erect school buildings. Kennedy v. Birch

[Tex. Civ. App.] 74 S. W. 593.

15. Laws N. D. 1903, c. 49. p. 54, author

izing an issuance of bonds for the erection

of buildings for the State Normal School,

and appropriating funds of such school to

pay the principal and interest of such bonds.

This is paying a state debt from funds pro

vided for the school. State v. McMillan [N.

D.] 96 N. W. 310.

10. U. S. v. Saunders [C. C. A.] 124 Fed.

124.

17. Under subdivs. 1, 2, 19, § 12820, Comp.

St. Neb. 1901. U. S. v. Saunders [C. C. A.]

124 Fed. 124. Provision by an ordinance for

an annual tax to pay a bonded debt, al

though the interest and part of the principal

may be paid from other sources. Epping v.

Columbus, 117 Go. 263. Sess. Laws Wash.

1897, p. 393, c, 118, i 97, requiring school

directors to ascertain the amount of taxes

required and report the same to the county

commissioners who shall levy and collect

the taxes required repeals Sess. Laws 188!)

90, p. 48, c. 2, i 5, requiring school directors

to levy taxes to pay interest on school bonds

(State v. Byrne [W'aslu] 73 Pac. 394); and

such statute, in conferring this duty upon

the county commissioners, is not unconsti

tutional as conferring upon one municipal

corporation the taxing duties of another

(Id.).

18. Sess. Laws Wash. 1897, p. 393, e. 118.

§ 97, providing for the levy of taxes to pay

interest on school bonds, applies not only

to bonds subsequently issued, but also to the

payment of previous bonds, in thc absence

of intervening rights which may be im

paired thereby. State v. Byrne [YVashJ 73

Pac. 894.

19. County commissioners refusing for

several years to levy a tax, as required by

law, to pay school bonds. State v. Byrne

[Wash] 73 Pac. 394. The court may com

pel a levy to pay all the bonded indebted

ness in one year where the proper officers

have refused to levy any tax. Id.

20. The fact that taxes levied in one

year, without including taxes for payment

of interest on bonds, had been partly paid

does not Justify the court in refusing to

compel an additional levy under 1 Ball. Ann.

Codes & St. § 1742, authorizing a. relevy

where there has been an erroneous levy.

State v. Byrne [Wash.] 73 Fee. 394.

21. He cannot compel a levy in his own

behalf only. State v. Byrne [Wash.] 73 Fee.

394.

22. A contract with brokerage company

to repay it for buying up city bonds. and
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If a statute authorizing the issuance of bonds also provides for a. special fund

for their payment, without providing that they shall be paid only from that fund,

or without an express stipulation to that efiect in the bonds, they constitute general

obligations against the municipality,“ on which a holder thereof may have a judg

ment at law on default in their payment.“

If a judgment is rendered against a municipality upon its bonds, the statutes

may also grant the power and impose the duty upon its officers, to levy and collect

general taxes to pay such judgment."

§9. Scaling oven'ssue.—Where municipal bonds are issued in excess of author

ity, the whole issue is void and the court cannot scale them down to the amount that

was lawful and give judgment thereon.“

MUNICIPAL CORPORATIONS.

§ 1. Nature and Elements (941).

§ 2. Creation and Corporate Existence

(041).

A. Creation and Organization (941).

B. Consolidation, Succession, and Disso

lution (942).

C. Classification (943).

D. Remonstrances; Quo Warranto (943).

§3. The Charter; Adoption, Amendinent,

Repeal, and Abrog‘ation (043).

§ 4. The Territory. Annexations and Sev

erances: \Vards and Divisions (044).

§ 5. Authority and Power of Municipality

(94o).

. Legislative Control (946).

Express, Implied, Customary

Prescriptive Powers (946).

. Delegation of Powers (947).

Exercise of Powers (947).

Mandatory and Directory (947).

Judicial Control Over Exercise of

Powers (947).

Oiiicers and Employer (947).

In General (947).

and

E. Passage. Adoption, Amendment, and

Repeal of Ordinances and Resolu

tions (960). _

F. Construction and Operation of Ordi

nances in General (962).

G. Pleading and Proving Ordinances and

Proceedings (962).

The Remedy Against Invalid Legisla

tion (963).

Allmlnistrntive Function,

Scope, and Exercise (063).

§9. Custody and Examination of Rer

ords (Mi).

§10. Police Power and Public Regula

tions (905).

A. In General (965).

H.

§ 8- Their

Places (969).

B. For Public Protection (966).

C. Health and Sanitation (967).

D. Regulation and Inspection of Busi

ness (968).

E. Control of Streets and Public

F. Definition of Ofi‘enses and Regulation

of Criminal Procedure (970).

A

B.

C

D.

E.

F.

6.

A.

B. Election or Appointment (948). § 1!. Property and Public Places (970).

C. Term of Office or Employment. 5 l2. Contracts (M2).

Abolishment of Position (951). A. Power and Authority in General

D. Vacancies and Hold-Overs (952). (972).

E. Transfers on Adoption of New Char- B. Mode of Contracting and Proof of

tar (952). Contracts (974).

F. Removal. Reductions, and Reinstate- C. Construction and Effect (978).

ment (952). D. Ultra Vires and Unauthorized Con

G. Compensation (955). tracts (977).

H. Pensions and Beliefs (957). E. Effect of Interest of Oflicers in

§ 7. Legislative Functions and Their Ex- Municipal Contracts (978).

etch“: (957). § 18 Fiscal Affairs and Management

A. Nature and Extent of Legislative (978).

Power (957), § 14 Torts and Crimes (982).

B. Meetings, Votes, Rules, and Proced- § 15 Claims and Demands (98!).

ure (958). § 10. Actions By and Against (985).

C. Records and Journals (959). A. In General (985).

D. Titles and Ordaining Clauses (959). B. Suits in Equity (987).

in addition a commission, is ultra. vires. un- 24. Franklin County Com'rs v. Gardiner

der Gen. St. Kan. 1899, §§ 6284. 6294, pro

viding for the investment of a sinking fund

in city bonds in a. special manner. Ft.

Scott v, Ends Brokerage Co. [C. C. A.] 117

Fed. 51.

23. District improvement bonds. U. S. v.

Saunders [C. C. A.) 124 Fed. 124. See, also.

under Ky. St. 9 3010, providing for a sink

ing fund to pay the bonded debt of cities

of the first class. and providing for the

board of commissioners, when such fund

and available assets are insufficient to meet

future maturing bonds, to certify that fact

to such city. WVooiley v. Louisville. 24 Ky.

L. R. 1357, 71 S. W. 893.

Sav. Inst. [C. C. A.] 119 Fed. 36.

25. By §§ 4488-4492, Comp. St. Neb. 1901.

U. S. v. Saunders [C. C. A.] 124 Fed. 134.

General statutes authorizing and requiring

officers of municipalities to levy and collect

general taxes to pay Judgments condition

their power and duty from the time the

Judgments are rendered. in the absence of

express or implied statutory provisions oth

erwise; and from that time such statutes

supersede subsequent statutes granting less

extensive powers under which the bonds

merged in the judgment were issued. Id.

26. School district bonds in excess of debt

limit. Thornburg v. School Dist. No. 8, 175

Mo. 12. 75 S. W. 81.
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Scope of title. This article is designed to treat, as strictly as may be proper,

the law of municipalities as distinguished from that of streets and other public

ways,1 bridges,2 public utilities, works and improvements,3 health and sanitation,‘

building regulations,“ the local taxing power“ and licensing,’ the granting of

franchises,“ and the law of public officers generally.“

The particular applications of the general law of municipalities to these

several subjects should be sought in the titles just cited. There also will be dis

cussed cases under laws and regulations peculiar to streets and the like. The

body of law relating to each of these largely involves powers and duties of coun

ties, towns, and of the public generally, as well as powers of municipalities. All

this has been brought together into those respective titles relating to the subject

matter of such powers and duties.

§ 1. Nature and elements—According to the older and more correct no»

tion, any public corporation for political purposes, possessed of subordinate local

powers of legislation is municipal.“ In modern usage the term commonly im

plies an incorporated city or village, and excludes counties, school districts, and

the like.11 Public boards, entrusted with the administration of a public serv

ice and possessed of corporate attributes, are municipal corporations.12

Name—The corporation has no such exclusive right to its name as that it

is wronged by the adoption of the same name for a different place though on the

same railroad and though great confusion and inconvenience results.“

§ 2. Creation and corporate existence. A. Creation and organization.“—In

most states the power to pass special acts of incorporation has been withdrawn or

greatly restricted.“ The erection of a village, out of a town, does not impair

local self government.16 Under general enabling acts, incorporation is formed

by acceptance, usually signified by election or petition" by a majority of electors,

which must be upon proper notice." Application for the calling of such an elec

tion is needless, unless the statute calls for i .1“ The prerequisite conditions must

all be fulfilled, but a trifling error in a census may be immaterial,2° or may be

1. Highways and Streets. 2 Curr. Law station near the town, cannot be restrained

177. Public places such as parks see post, at the suit of the town. Gulf, etc., R. Co.

{10. v. Seminary. 81 Miss. 237.

2. Bridges, 1 Curr. Law 865. 14- The not creating the city of Green

8. Public Works and Improvements; horn. Oregon. held constitutional. Adams v.

Sewers and Drains; Waters and Water Kelly [0r.] 74 Pac. 899. For governmental

Supply. purposes the city of Covington, Ky.. was not

4. Health, 2 Curr. Law 178.

5. Buildings. 1 Curr. Law 404.

separated from the county of Kenton. Mc—

Inerney v. Huelefeld. 25 Ky. L. R. 272. 75 S.

6. Taxes. W. 237. The various special acts relating to

7. Licenses. 2 Curr. Law 780. such city were repealed by general laws.

8. Franchises. 2 Curr. Law 74. Compare Id.

titles treating of various sorts of franchised 15. See Statutes.

public service. 16. Town funds were transferred to vil

0. Ofllcers and Public Employes. lage. Payne v. Grosse Pointe Tp. [Mlch.]

96 N. W. 1077.

11. If a statute provide for elective ac

2 Kent Comm. 276; Angeli & A. Corp.

“Municipal Corpora

10.

9. 29; Cyc. Law Diet.

tions."

11. 44 Wis. 489; 34 Iowa. 84; 36 Minn. 480;

52 Mo. 30!); cited in Cyc. Law Dict., “Munici

pal Corporations." The question often

arises. whether school boards, etc., are city

or state agencies: hence whether they are

officers only or separate corporations. See

post. 9 6; Common Schools. 1 Curr. Law 544.

12. A water and sewerage board possess

ed of a name. with the power to sue and to

contract. and having powers committed to it

as a body. and not as individuals. and with

the statutory attributes of incorporation

will be so regarded. State v. Kohnke. 109

La. 838.

18. The use of a town name, on a. railroad

tion to adopt a higher class to which an al

ready incorporated municipality is eligible,

and provides for petition to the county au

thorities, if never before incorporated (Rev.

St. 1889, art. 1, § 30). each method is exclusive

of the other. State v. Mansfield, 99 Mo. App.

146, 72 8. W. 471. _

18. The time for special election on the

question of reincorporation of a. village. held

unreasonable and an abuse of the trustees'

discretion. People v. Daley. 89 App. Div. [N.

Y.] 156.

19. Notice of application for incorpora

tion is not required in Indiana. Stembel v.

Bell [Ind.] 68 N. E. 589.

20. The omission of three names from 8
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cured by legislative 'act.21 Large areas 'of farm land cannot be included to

gain the necessary population.22 If incorporated by an order of court, the order

has the full force and effect of a judgment.“

Legislative recognition validates acts performed by a corporation de facto,"

and a corporation de jure may cease by non user."

(§ 2) B. Consolidation, succession, and dissolution.-—The exclusion of some

citizens by the rearrangement of lines, on a consolidation, does not deprive them

of property, by excluding them from the benefits of that for which they were

taxed,“ neither does a constitutional delegation to the people, of the right to

make their own charter, impair a republican form of government,“ nor is it

void for uncertainty, in so committing the charter to action of the people, the

existing charter being in force until such action is taken." By consolidating

-"all” corporations within “exterior” boundaries of a city, the smaller, separate, but

enclosed towns are disincorporated and merged." A charter may be dissolved

only as the statutes have prescribed, hence a general law permitting renunciation

by popular vote, of a charter under the general law, has no application to specially

chartered towns.8°

All rights of a municipality pass to its successor on incorporation“ or con

soliclation,32 and liabilities of a de facto corporation may so pass upon its de jure

successor." A statutory liability for property in “annexed” territory does not

fall upon a newly erected village, for what buildings are thus transferred," nor

does such a statute rctroact." An express liability for debts will include liabili

ties ex delicto, as well as ex contractu.“

A general act providing for the dissolution of municipal corporations applies

only to those incorporated under the general laws, and not to those holding special

charters." Consolidation of cities does not abrogate laws relating to one of them,

but not dependent on its existence.“

census 0. 1181 persons held not material. S. W. 1089; Milster v. Spartanburg [8. C.]

so also as to the use of christian initials of 46 S. E. 539.

names on the lists. Stembel v. Bell [Ind.]

68 N. E. 589.

21. Stembel v. Bell [Ind.] 68 N. E. 689.

23. State v. Holloway [Minn.] 96 N. W.

40.

28. State v. Mansfield, 99 Mo. App. 146,

72 S. W. 471.

24. Muse v. Lexington [Tenn.] 76 S. W.

481.

25. Cincinnati, etc., R. Co. v. Baughman,

25 Ky. L. R. 705, 76 S. W. 361.

20. The constitutional amendment for the

consolidation of the government of the city

of Denver and Arapahoe county held valid.

People v. Sours [Colo.] 74 Pac. 167.

27, 28. People v. Sours [Colo.] 74 Pac.

167.

29. Sess. Laws 1901, p. 16!, c. 68, estab

lishing the boundaries of the city of Denver,

but excepting certain enclosed towns. was

intended only to preserve their separate ex

istence. The town of Montclair and other

towns within the "exterior" boundaries be

came consolidated with the city of Denver

.on the adoption of Const. art. 20. § 1. Mont

clair \'. Thomas [Colo.] 73 Pac. 48.

30. Ex parte Cross [Tex. Cr. App.] 71 S.

W. 289.

31. Owen v. Brookport [111.] 69 N. E.

952. On the succession of cities, accrued

rights under the old charter pass to the

new corporation. Taxes and debts due.

Bennison v. Galveston [Tex. Civ. App.] 78

32. New York v. Johns-Manvilie 00., 89

App. Div. [N. Y.] 449. A legislative act,

conferring a power upon a municipal cor

poration, does not necessarily become inop

erative by its consolidation with another

corporation. Laws 1895, p. 474, o. 822, i 1,

regulating use of "soft coal" in Brooklyn

is not inoperative in view of Laws 1901, p.

652, c. 466, 5 1609, and p. 653, i 1614. Id.

See, also. post, 5 i5.

88. Greer county, Texas, was s. de facto

municipal corporation until it was trans

ferred to Oklahoma. Greer County Com'rs

v. Clarke [QkL] 70 Pac. 206.

34. Maumee School Tp. v. Shirley

159 Ind. 423.

85. Act March 3. 1899 (Burns' Rev. St.

1901, 5 5997a), does not apply to a town in

corporated in 1897, and it is not liable for

debt of the township for school property in

the territory embraced in the new corpora

tion. Maumee School Tp. v. Shirley City,

159 Ind. 423, 65 N. E. 285.

80. The city was properly substituted as

party defendant, in a pending action for

negligence. Laws 1900, c. 665. as to village

of Lansingburg and city of Troy. Tyler v.

Lansingburg. 76 App. Div. [N. Y.] 165.

City.

87. Ex parte Cross [Tex. Cr. App.] 71 B.

W. 289.

38. New York v. Johns-Manville 00., 89

App. Div. [N_ Y.] 449.
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(§ 2) C. Classification.-—While legislative power to classify cities may be

exercised, by making classes depend on population, the power cannot be dele

gated to courts." An act applying to cities of a certain class “under special

charter” does not specially legislate a new class of cities into existence.‘0 The

intention as found in a special act determines the class to which a municipality

belongs.“ The raising of townships to villages or boroughs will not be implied

merely from a grant of similar powers." Adoptive acts of electors by which

a new classification is accepted, must be such as are prescribed.“

(§ 2) D. Remonstrances; quo warranto.—A court vested with power to re

ceive petitions and set in motion proceedings for incorporation, cannot hear pro

tests, unless such power also is given.“ The remedy is quo warranto.“ In case

of delay and probable injury, however, the courts will refuse to oust.“

§ 3. The charter; adoption, amendment, repeal, and abrogation—Charters

must conform to the constitutional requirements respecting local laws and special

legislation,“ and accord with the general laws.‘8 The repeal of a charter, by

special law, is neither a “change” nor a special “charter” so forbidden." A pro

vision that incorporation must be by general laws does not require that the char

ter, in its entirety, must be contained in the general enabling act.lso In the ab

sence of proof of any special legislative act, it will be presumed that incorporation

was had under the general act.“ Uniformity of local government is not violated

by making a city ofiicer ex ofiicio member of a board, unlike the other members,

who are elective,‘2 nor by making the mayor of a town sole representative on

the county board, instead of allowing one from each ward, as in other cities in

the state." The power to adopt its own charter enables the city to adopt pro

cedure for auditing claims and for appeals in the courts.“ A specially chartered

city, empowered to adopt a part of the general law, must adopt an integral part

of the law, complete in itself.“ It is not a delegation of legislative powers to

authorize municipal corporations, organized under special charters, to amend their

charters.“

80. Ky. St. 5 3264, though invalid in pro

viding for the transfer of cities of. the third

class, by the courts, is valid as to taking

census, and the future government and the

rights of existing oflicers. Gilbert v. Pa

ducah, 24 Ky. I... R. 1998, 72 S. W. 816.

40. Elting v. Hickman, 172 M0. 237, 72

S. 17V. 700.

41. Washington, N. J., held a borough

under the act incorporating it as a. "bor

~ough or town" corporate. Tuttle v. Wash

ington [N. J. Law] 52 Atl. 1101.

42. Township of first class is not made

a. borough by Act, April 28. 1899. Dempster

v. United Traction Co., 205 Pa. 70.

43. State v. Mansfield, 99 Mo. App.

1'2 8. W. 471.

44,45. Velasques v. Zimmerman [Colo.]

To Pac. 419; Eldred v. Johnson [Colo. App.]

Tl Fee. 891.

40. Ouster from corporate franchise was

refused. because of lapse of time, and cer

tainty of great resultant injury. State v.

Mansfield, 99 Mo. App. 146, 72 S. W. 471.

Alter the exercise of municipal powers tor

28 years, the state is estopped to question

validity of incorporation. Souls v. People

[111.] 69 N. E. 22.

41. Act amending charter is local bill

which must have but one subject expressed

in title. Rochester v. Bloss, 77 App. Div.

[N. Y.] 28. Act relative to "improvements"

146,

When the mode of submitting amendments is specially prescribed,

held invalid, as also legalizing detective as

sessments. Id.

48. Ex parte Loving [Mo.] 77 S. W. 508.

49. Const. art. 8, § 66; art. 11, fl 4, 6.

Oak Cliff v. State [Tex. Civ. App.] 77 S. W.

24.

60. Held valid to allow specially incor

porated cities to adopt amendments differing

from general law. Yazoo City v. Lightcap

[Miss.] 33 So. 949.

51. Shaw v. N. Y. Cent. & H. R. R. Co., 85

App. Div. [N. Y.] 137.

52, 58. A charter providing that the may

or shall be the city's sole representative on

the county supervisors' board is not vio

lative of the constitution providing tor one

system of town government. State v. Kers

ten [Wis.] 95 N. W. 120.

54. Duluth charter, § 80. providing tor

appeal to the district court from an allow

ance, or disallowance. of claims is valid.

State v. District Ct. [Minn.] 97 N. W. 132.

55. The adoption in the charter of the

city of Antigo or subdivision 40, § 52, sub

sec. 7. is invalid, because the general laws

contained in chapter 18 were not adopted

with it, and the city therefore was without

power to sprinkle streets at the cost of

the lots fronting thereon. Borgman v. An

tlgo [Wis.] 97 N. W. 986.

66. Code 1892. § 3039, as amended Act

March 12. 1900, p. 79, c. 69 does not violate
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that mode alone is regular." A charter provision that proposed amendments

should so be submitted, at a general election, that each proposition may-be voted

on separately, is complied with, where the proposition contained several sections

relevant to the same matter, and the voters were required to vote for or against

the entire amendment." Amendments should with certainty identify the pro

vision amended.“

A constitutional amendment prohibiting creation of cities by special charters

does not repeal such charters already in existence," nor is a special charter re

pealed by general act, particularly one which is not to be repealed by general

act, unless expressly so provided.“1 A repeal of a charter may be efiected by

act annexing the city to one of another class.“2

A charter may be forfeited by nonuser.“

§4. The territory. Annexations and scucranyces; wards and divisions.—

Land within the boundaries will be presumed to be a part of the municipal ter—

ritory,“ and the “exterior” boundaries will not mean the boundaries of wholly en

closed, but separate municipalities.“

The existence of prior statutes providing for the annexation of territory,

on consent, does not deprive the legislature of power to compel annexation with

out such consent.“

to be impaire( .‘"

Neither is a statute regulating such matters, a contract not

Limits may be extended, irrespective of the question of benefit

to the annexed territory, or its liability for the pre-existing debts of the corpora

tion.” Nor are any constitutional rights infringed by the liability to taxation

for existing debts,“ and representation of the annexed territory may be deferred

until the next election."0

While the legislature may delegate the power, to fix territorial limits or

boundaries to local bodies,"1 it cannot delegate to the owner of land the power

to sever it.12 However, a sole owner and resident may petition, under a statute

requiring a fixed plurality of voters and owners to join." A general statute

providing for territorial severances applies to cities created by special charter."

Const. i 88.

33 So. 949.

51- Provisions respecting “legislative

acts" do not apply to the mode of adopting

charter amendments by the people, it a sep

arate section relating thereto does not draw

in the former provisions. Ehrhardt v. Seat

tle [Wash.] 74 Fee. 827 holding that amend

ment need only be submitted by resolution,

not by ordinance.

58. Amendment of Seattle charter. March

4, 1902. deprived the city council of any

power over the expenditure of the library

fund. State v. Ripilnger, 30 Wash. 281. 70

Pac. 748.

50. Amendment to section 29 of article

"8" may be good as to section 29, article 4.

it it can be identified without the figure 8.

Ehrhardt v. Seattle [Wash.] 74 Fee. 827.

no. Uibrecht v. Keokuk [Iowa] 97 N. W.

1082.

61. Charter as amended (Laws 1878. p.

50, c. 49. 5 6). providing that the mayor shall

be the city's sole representative on the

county board of supervisors. was not re

pealed by the revision of the statutes. State

v. Kersten [Wis] 95 N. W. 120.

62. Charters of cities of more than 10.000

population may be repealed or amended by

special legislative act. and charters of cities

of less population may be repealed by an

nexing them to the former. Oak Cliff v.

State [Tex. Civ. App] 77 S. W. 24.

Yazoo City v. Ligh'tcap [Miss.] 08. As for failure to exercise it for 17

years. Cincinnati, N. O. & T. P. R. Co. v.

Baughman, 25 Ky. L. R. 705, 76 S. W. 351.

04. Miller v. Sterling, 198 111. 523. 65 N. E.

132.

85. Montclair v. Thomas [Colo.] 73 Pac

48.

86. Compulsory annexation statute held

constitutional and valid. Toney v. Macon

[Ga.] 46 B. E. 80.

61’. Annexation act 1888, p. 113, c. 98. did

not constitute a contract between the city

and state, so as to render act 1902, p. 199,

c. 130, unconstitutional as impairing the ob

ligation ot contracts. Joesting v. Baiti

more, 97 Md. 589.

68. IIollister v. Rochester, 41 Misc. [N.

Y.] 559.

69, 70. Toney v. Macon [Ga.] 48 S. E. 80.

71. Dillon, Mun. Corp. l 183. Circuit

court has jurisdiction. Coughran v. Huron

[8. D.] 96 N. W. 92.

72. LaWs 1897, c. 267, p. 487 (Gen. St. 1901.

c. 115), is unconstitutional in that part

where it allows. on certain conditions, the

owner to sever his land from corporate lim

its, in that it attempts to confer legislative

powers on him. Hutchinson v. Leimbach

[Kan] 74 Fee. 598.

78, 74- Coughran v. Huron [8. D.] 96 N.

W. H.
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The propriety of annexation is generally, and of disconnection is often, re

posed in discretion," and such a provision may retroact.’6 A council required

to fix boundaries of such territory, preliminary to action by a court on the merits,

cannot refuse to do so on the ground of injustice of the proposed severance."

Personal motives arc to be ignored,78 but their conduct and declaration, so far

as they show the situation and probable cil'cct on the community," and the fit

ness of the land, and demand for urban purposes, may be shown.“

may be allowed for convenience to railway communication."1

Annexation

Acts preliminary

to a severance, on petition to court, may be enforced by mandamus.82

The character of ownership in property taken in is not changed."

The procedure being statutory must be strictly followed.“ An “owner,” though

not residing on vacant land sought to be disconnected, may sign the petition.“

Defects in service of notice of proceedings are waived by' general appearance.“ The

annexed lands must be identified by certain bounds."

Proceedings to annex or sever territory are reviewable as proceedings at

law." Residents and taxpayers of the territory may apply for review.” On

an appeal triable de novo, the petition may be amended by omitting part of the

property proposed to be annexed.“0

The division into wards, election or justices’ districts, being governed solely

by the local statutes, is treated in the foot notes.“ An ordinance determining

wards may be eiicctive, though the statutory notice of such action is omitted."

Plats.

shall not be approved if any part of the land is subject to a city tax lien.”

It is not an unreasonable regulation that any plat for an addition

The

vacation of city plats and of the streets thereof pertains to other titles."

15. So by statute as to disconnection.

Roodhouse v. Briggs, 105 Ill. App. 116.

78. Ill. act May 10, 1901, makes the dis

connection ot territory discretionary with

the council. and applies to pending proceed

ings. Roodhouse v. Briggs. 105 Ill. App.

116. Act May 10. 1901, giving “discretion”

instead of absolute duty to disconnect city

territory. held to retroact by virtue of a

clause so declaring. Burchett v. People, 197

111. 593.

77. Petitioners had benefltted by city ex

penditures. Lebanon v. Knott. 24 Ky. L. R.

1992, 72 S. W. 790.

78. McCoy v. Cloverdale Trustees, 31 Ind.

App. 331. 67 N. E. 1007.

70. 80. Under conditions existing. annex

ation of territory held proper. McCoy v.

Cloverdale Trustees, 91 Ind. App. 331, 67 N.

E. 1007.

81. Annexaaon held proper. Collin v.

Crittenden. 24 Ky. L. R. 899, 70 S. W. 183.

Order refusing to extend corporate limits

reversed. Fredonia v. Rice, 24 Ky. L. R.

2331, 73 S. W. 1125.

82. Defining bounds by ordinance. Leb

anon v. Knott, 24 Ky. L. R. 1992, 72 B. W.

790.

83. Extending to include a. turnpike does

not affect its franchise to take tolls. Co

lumbia. & C. C. Turnpike Co. v. Vivion [Mo.

App.] 77 S. W. 89. By extenion an includ

ed homestead may be changed from rural

to urban. Lauchheimer v. Saunders [Tex.]

76 B. W. 750.

84. Under Rev. Pol. Code 1903, § 1511. all

preliminary steps before the council must be

taken before the circuit court can take ju

risdiction. Welland v. Ashton [5. D.] 98 N.

W. 87.

Curr. Law. Vol. 2—60.

85. P01. Code. 5 1609,

fourths of owners and voters.

Huron [S. D.] 96 N. W. 92.

86. Proceedings to annex. Motion to

quash for lnsulliciency of petition. McCoy

v. Board of Trustees of Cloverdale, 31 Ind.

App. 331. 67 N. E. 1007.

87. Description sufficient. Oak Ciiit v.

State [Tex. Civ. App.] 77 S. W. 24.

88. By writ of error. Heebner v. Orange

City [Fla] 32 So. 879. By certiorari. Moore

v. Perry, 119 Iowa. 423, 93 N. ‘V. 510.

requires three

Coughran v.

89. Moore v. Perry, 119 Iowa, 423, 93 N.

W. 510.

00. McCoy v. Cloverdale Trustees, 31 Ind.

App. 331. 67 N. E. 1007.

91. The city 0! Cincinnati, under Act Oct.

22, 1902. must be divided into 24 wards, no

more and no less; the act being a. general

act. Zumstein v. Mullen. 67 Ohio St. 382. 66

N. E. 140. In changing boundaries of wards

and election precincts. publication of notice

is not a. condition precedent to the adoption

of the ordinance. Burns' Rev. St. 1901. 5

3471, provides that the council shall give

notice, etc. Landes v. Walls, 160 Ind. 216,

66 N. E. 679; Paxton v. Bogardus, 201 I11.

628, 66 N. E. 853. An unequal division into

justices' districts. by the commissioners, is

not an objection which can be raised by a

taxpayer in a suit to enjoin collection of

taxes assessed against him. Mclnerney v.

Huelefeld.. 25 Ky. L. R. 272, 75 S. W. 237.

92. Landes v. Walls, 160 Ind. 216, 66 N. E

679.

Publication of ordinances. see post. i 7.

03. People v. Adams [Cold] 73 Pac. 866.

See, also, Dedication.

94. Dedication; Highways and Streets.
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§ 5. Authority and power of municipality. A. Legislative control—Local

self government, as guaranteed by some constitutions,” is not impaired by the

appointment of merely supervising oflicers over the taxing powers of a city.M

Reasonable control of municipal aifairs," within constitutional limitations,” is with

in legislative power.” Matters of local concern may be delegated,1 provided the

legislative discretion and function are not infringed,2 and powers delegated may

be resumed at any time.“ Power may be granted to municipalities to purchase wa

terworks for municipal purposes,‘ and ultra vires purchases may be legalized by

ratifying enactments.Ii

(§ 5) B. Express, implied, customary and prescriptive powers—Express

grants of power in general terms are limited by particularizations in later clauses.8

Municipal corporation may exercise such powers as are incidental to the express

powers given, and such as are essential to the objects and purposes of the cor

poration,’ but a reasonable doubt as to the existence of a power is fatal to its

being.8 The absence of a power cannot be supplied by construction or acquies

cence.“ The general powers conferred by charter are restricted by particular pro

visions specifically setting forth its powers."

An incorporated village is included in the generic words “city or town,” in

a general grant of power,11 and from a grant to cities of a class, the absence of

a similar provision for cities of other classes, implies a withholding of such

power."

Extra-territorial powers—The rule that municipal authority does not ex

tend beyond its territorial limits applies only to governmental, and not business

functions, which, in so far as reasonably necessary to its existence and purpose,

the city may do beyond its limits."

The power to legislate upon local matters must ordinarily be exercised con

Municipalities are ll. See Constitutional Law, 1 Curr. Law,

573.

3. Regulation and control of streets.

New England T. 8: T. Co. v. Boston Terminal

Co., 182 Mass. 397, 65 N. E. 835.

4,5. Mayo v. Dover 8: F. Village Fire Co..

96 Me. 539.

6. Blankenship v.

06. 1 Curr. Law, 601.

not entitled. as a matter of right, under the

constitution of Mississippi, to local sell! gov

ernment [Const. 1890, Q 139]. Adams v.

Kuykendall [Miss] 35 So. 830.

98. The appointment of a state agent to

supervise the action of municipal tax '0!

flcers does not deprive the latter of the Sherman [Tex. Civ.

right of local self government. Act 1894, c.

34, p. 29, is not theretore unconstitutional,

though it applies to cities under special

charter. Adams v. Kuykendall [Miss] 35

So. 830.

07. It is without power to fix an arbi

trary price to be paid tor labor on public

works in municipalities. Street v. Varney

El. Supply Co., 160 Ind. 338, 66 N. E. 895.

98. Such statute also depriVes citizens oi!

their property without due process, and it it

merely fixes the price to be paid “unskilled

labor," it is invalid as class legislation.

Street v. Varney Electrical Supply Co., 160

1nd. 838. 66 N. E. 895.

98. The legislature may control the tax

ing power of municipal corporations. under

special charter. Adams v. Kuykendail

[Miss] 35 So. 830.

1. May delegate its power to regulate

charges by common carriers to the munici

pality. Under 1 Starr & 0. (2a Ed.) pp. ess

715, art. 5, i 1, the city of Chicago had pow

er to regulate fares of street railway compa

nies, and compel the issuance of transfers.

Chicago Union Traction Co. v. Chicago, 199

ill. 484. 65 N. E, 451, 59 L. R. A. 631.

App.] 76 S. W. 806.

7. Mayo v. Dover & F. Village Fire Co..

96 Me. 539: Schneider v. Menasha. 118 Wis.

298, 95 N. W. 94.

8. Ft. Scott v. W. G. Eads Brokerage Co.

[C. C. A.] 117 Fed. 51. The rule that courts

will lean towards a favorable construction

of the exercise of an express power will

not be applied, where the question is wheth

er power existed to do the,particular act.

State v. Butler [Mo.] 77 S. W. 560.

9. State v. Butler [Mo.] 77 S. W. 560. A

municipality may be estopped in the exer

cise of its private powers or on principles

analogous to estoppel be denied reliei‘ in

equity. See Estoppei, I 4, 1 Curr. Law p.

1136.

10. Blankenship v. Sherman [Ten Civ.

App.] 76 S. W. 805.

11. Hence entitled to issue bonds under

Act Feb. 2, 1899, § 1. Brown v. Grangeville

[Idaho] 71 Pac. 151.

12. As power to erect pest houses and

hospitals. Arnold v. Stanford, 24 Ky. L. R

626. 69 S. W. 726.

18. Purchase of stone quarry to improve

streets. Schneider v. Menasha, 118 Wis. 298,

95 N. W. 94.
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sistcntly with general laws and fundamental rights, but this does not prevent

a departure from the common law.“ Want of power can be assailed only by

one who has an interest to be affected by unauthorized ordinances.“ The powers

respecting public works and improvements are fully treated in later articles."

(§ 5) C. Delegation of powers—Functions or powers involving the exer

cise of judgments or discretion granted to the legislative or administrative bodies

cannot be delegated to an individual or committee thereof, otherwise, in case of

absolute, fixed, and certain ministerial functions.17

(§ 5) D. Exercise of powers.—Where the mode of exercise of an express

power is prescribed, it must be followed,18 but if the manner of exercise is not

prescribed, the municipality may exercise it in any manner most convenient."

(§ 5) E. Mandatory and directory—The granting of a power to a munic

ipality does not create a duty to exercise the power.20

(§ 5) F. Judirial control over exercise of p0wers.'~’1—The exercise of dis

cretionary powers will not be judicially reviewed,22 except when fraud is shown.

or there has been a manifest invasion of private rights," or where they partake

of a judicial character.“ Courts will not ordinarily enjoin the passage of un

authorized ordinances, but will act only when steps are taken to enforce thcm.'-"

§ 6. Officers and employee. A. In general.’°-—The creation or abolish

ment"7 of offices not constitutional is for the legislature," and in the absence oi

14. A provision in a. city charter permit

ting the city>to enact ordinances not incon

sistent with the Iowa of the state. held not

to have any reference to the common law

of the state. Cargill v. Dui'fy, 123 Fed. 721.

15. Property owner can not assail license

ordinance until his property is denied

license. Flick v. Broken Bow [Neb.] 93 N.

W. 729.

16. Public Works and Improvements;

Sewers and Drains; Waters and Water Sup

ply.

l7. Jewell Belting Co. v. Bertha [Minn.]

97 N. W. 424; Carbondale v. Wade, 106 Ill.

App. 654. As the appointment of a commit

tee to attend to construction of sewers, with

power to employ engineer to receive or re

ject bids without report to the council. Low

ery v. Lexington. 25 Ky. L. R. 892, 76 S. W.

202. As to delegate to an officer the right

to arbitrarily determine that a Wooden

building, without fire limits when erected,

and which has been more than half destroy—

ed by fire was a nuisance, and to refuse to

permit it to be rebuilt. Roanoke v. Boll

ing [Va.] 48 8. E. 343. Under the evidence,

held that a city had constituted a. particular

officer as agent to accept assignments to it.

Lamoreux v. Morin [N. H.] 54 At]. 1023. An

order directing the clerk to sign subscrip

tion to railroad stock is not a delegation of

power. Green County v. Shortell, 26 Ky. L

R. 357. 75 S. W. 251.

18. The commissioner of water supply,

under Greater New York charter, is without

authority to purchase land at private salel

for the purpose of increasing the water sup

ply of Brooklyn, without the concurrence

nl‘ approval of the common council and when

all the formalities of N 486. 488, 489 have

heen complied with. Queens County Water

Co. v. Monroe. 83 App. Div. [N. Y.] 105. The

consent 0! the electors must be obtained be

fore light franchise can be granted. Carth

age v. Carthage Light Co., 97 Mo. App.

20, 70 8. W. 936. Contract with brokerage

firm to invest city funds held ultra vires

Ft. Scott v. W. G. Eads Brokerage Co. [C

C. A.] 117 Fed. 51. 'Cal. Act, March 11, 1901.

contemplates that on failure of the success

ful bidder for franchise. to complete his bid.

the council should dispose of it to the nexi

highest bidder, and the acceptance of an

oral bid thereafter was ultra vires. Pac.

Elec. Co. v. Los Angeles, 118 Fed. 746. A

resolution confirming a. contract for light,

made with the consent of the electors, as

required by Laws 1903, p. 146, c. 86. The

latter act is constitutional. Wadsworth v.

Concord, 133 N. C. 587.

19. Danville v. Hatcher [Va.] 44 S. E.

723.

20. As the lighting of streets. Daytona

v. Edson [Fla.] 34 So. 954.

21. Who may restrain, see post, § 168.

22. State v. Police Com'rs of Kansas City

[Mo] 71 S. W. 215. The fire commissioner's

authority and reasons for granting a chief

a vacation cannot be reviewed by manda

mus. People v. Sturgis. 78 App. Div. [N. Y.]

184. As the control of the sale of intoxi

cating liquors. Danville v. Hatcher [Va.]

44 S. E. 723. That the sum proposed to be

expended for a, city building is unreasona

ble. will not in the absence of bad faith be

considered by the court. Parker v. Con

cord. 71 N. H. 468. As the letting of con

tracts for street improvements by board of

aldermen. Field v. Barber Asphalt Pav. Co.,

117 Fed. 925. '

23. The contemplated destruction of pri

vate property not a. nuisance per se. as slmde

trees along a highway. may be reviewed.

Frostburg v. Wineiand [Md.] 56 Atl. 811.

24. As the question of extension of nor

porate limits. Moore v. Perry, 119 Iowa,

423. 98 N. W. 510.

25. Kadderly v. Portland [Or.] 74 Pac.

710.

28. Personal dealings with corporations,

see Dost. § 10E

27, 28. The legislature may abolish of
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express power a municipal corporation cannot create new offices." The power to

abolish an oiiice even during incumbency remains, though removals are forbidden

unless for cause.30 A mere rearrangement of the organization of a department,

continuing the same incumbents with the same duties, does not create new oliiccs.31

An oifiee is abolished, where a charter provision transfers its functions to a new

department,”2 but it will not follow merely from the creation of a new office em

bracing most of the functions of the old one.” Changing a public board, the

approval of which determined criminality of an act, does not rctroact to wipe out

a previous crime, in view of a rule of construction, that all prosecutions begun

shall be finished.“

Who are city oflicers.—A board in control of local works is ordinarily a mu

nicipal, and not a state, agency, though it may have extra-territorial powers.“

Local boards of officers having corporate attributes,“0 or declared to possess them,87

are separate corporations and not ofl‘iccrs of a city. Where members of such boards

must be city electors, no one can serve ex oificio if his proper office does not call

for like qualifications." School boards are separate corporations,'unless the stat

ute provides otherwise." Statutes fixing the rank of “acting” officers relate to the

time of going into effec .‘° A contractor, who is subject merely to inspection, is

an independent contractor, whose servant can not recover from the city.“

(§ 6) B. Election 01' appointment—The manner of choosing officers is a

legislative province,‘2 unless prescribed by the constitution,“ but legislative desig

nation of temporary officers of a new corporation does not oii'end the guaranty of

local self government,“ nor the elective system,“ nor the elective franchise.“ Lo~

flees created by it. As by changing the 0f- should be sued for teachers' salaries. Gun

fice of commissioner of Jurors of a city to

a county office. In re Allison, 172 N. Y.

421, 66 N. E. 263.

29., Lowery v. Lexington, 25 Ky. L. R.

392, 75 S. W. 202. Creation of office of page

to council of Yonkers, with salary, was with

out authoritY. O‘Connor v. Walsh, 83 App.

Div. [N. Y.] 179.

30. City attorney appointed by the coun

cil. Act March 6, 1899, did not repeal Burns’

Rev. St. 1894, § 3476, permitting abolition of

certain offices. Such abolition being the

exercise 0! a discretion, cannot be reviewed

by the court. Downey v. State, 160 Ind.

678, 67 N. E. 450.

31. To which civil service rules and meth

ods of appointment apply. Sugden v. Par

tridge, 174 N. Y. 87.

w. A charter amendment creating a. de

partment of public health and safety. in

effect, repealed a. prior ordinance crealing a.

department for the inspection of buildings.

Culshaw v. Denver [Colo. App.] 75 Pac. 22.

33. The act creating the City Court of

the city of Ft. Scott did not abolish the office

of police judge. there being no express

abolition, and the exclusive jurisdiction 01!

the city court not extinguishing all his pow

ers. Ft. Scott v. Slater [Kan.] 72 Fee. 550.

84. People v. Scannell, 40 Misc. [N. Y.]

297.

35. Water and sewerage board. State v.

Kohnke. 109 La. 838.

80. Water and sewerage board of New

Orleans. State v. Kohnke, 109 La. 838.

37. Gunnison v. Board of Education. 80

App. Div. [N. Y.] 480. Board of Education

was not united with city by Greater New

York charter. Id.

3'3. State v. Kohnke, 109 La. 838.

on. Board oi Education and not city

nison v. Board of Education. 80 App. Div.

[N. Y.] 480. It was not "united" with Great

er New York as contemplated by Greater

New York Charter, 5 1614. Id. The board

of education is a corporate agent of city of

Little Falls under Laws 1895, c. 665, and not

a separate corporation. Ocorr v. Little

Falls, 77 App. Div. [N. Y.] 592.

40. Sugden v. Partridge, 174 N. Y. 87.

41. Caving of sewer trench upon work

man. Lenderink v. Rockford [Mich.] 98 N.

W. 4.

42. The legislature may authorize the

governor to appoint members of the board

of fire and police commissioners. State v.

Broatch [Neb.] 94 N. XV. 1016.

43. The legislature is without power to

appoint municipal officers. Laws 1901, p.

122. c. 466, § 290, providing that detective

sergeants, acting .as such, April 1, 1901.

shall not be reduced except in manner by

law provided. and constituting them the bu

reau oi.’ detectives in New York City, did not

create a. new office or fill the position with

new men, and did not therefore violate

Const. art. 10, § 2, providing that all oflicers

not provided for. shall be elected by the

electors of the city, or appointed by the

proper authorities. Sugden v. Partridge, 174

N. Y. 87, 66 N. E. 655. Laws 1901. c. 466.

changing terms of detective Sergeants of

New York City, violates Const. 1894, art. 10.

§ 2, providing for election by electors or

appointment by the authorities 0! the city.

People v. Partridge, 38 Misc. [,N. Y.] 69?.

A detective sergeant is a. city oflicer within

such law. Id.

44-46. Oflicers to hold until their sue»

cessors are elected. Lambert v. Norman

[Ga.] 46 B. E. 433,
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cal government does not require elective oflicers." City officers are not made elec

tivc where the constitution merely prescribes who shall have “the right” to vote

for such.“ When it has made city oificers elective, that provision is not repealed

by a later charter, silent as to the mode of election." Election need not be by

ballot unless so indicated by the charter.“0 Where the otfices are provided for, but

no provision is made for election thereto, the officers may be elected in such mode

as the mayor and the legislative body may determine."1 A provision for city elec

tions at different times from general elections has been held not to refer to elec

tions for vacancies.“2 The power to state, in an election notice, what officers are

to be elected does not include power to specify when they shall be elected.“

Words indicating time for an election upon consolidation are to be reasonably

construed, so as to accord with the purposes of the act, and the orderly transfer

of government.“ The power to impose “additional qualifications” for city electors

must be so exercised as not to increase enumerated conditions defined by the con

stitution.“ The right to vote for all city officers is violated by designating out

side ofiicers as ex officio members of a local public corporation, which though it

may act outside the city does so solely for the city’s benefit." One, incumbent of

an office, cannot be designated as ex ofiicio oiiicer of a city which requires higher

qualifications."

The mayor has the appointing power, in the absence of provision for elec

tion" or appointment by the council,“ but generally subject to the consent of the

legislative body,80 which, once given, cannot be recalled.61 If election is by vote of

47. Government by an appointive commis- at any time "within" six months. Scouten

sion selected by governor instead of mayor v. Whatcom [Wash] 74 Fee. 889. The lat

and council is valid. Brown v. Galveston ter act having omitted the word "within"

[Tex.] 75 S. W. 488.

48. A charter creating a. governing com

mission for a. municipality, to succeed the

mayor; and council, and empowering the gov

ernor to appoint the majority of its members

is not violative of a. constitutional provision,

that persons having certain qualifications

shall have the right to vote for mayor [Gal

veston Amended Charter, 1901, i 5]. Brown

v. Galveston [Tex.] 76 S. W. 488., And see

Ex parte Lewis [Tex. Cr. App.] 73 S. W. 811,

holding contra.

49. The mayor should be elected though

Laws 1903. c. 122, does not expressly direct

election of mayors of cities of the first class.

Gilbert v. Craddock [Kan] 72 Pac. 869.

50. The "council" of Somersworth may

elect a city clerk by motion and yea and

nay Vote, the amendment (Laws 1901, c.

209, 5 5), having omitted the requirement

that the vote should be "in convention" 02

the "councils" and on "Joint ballot." At

torney General v. Remick. 71 N. H. 480.

51. Under Code 1892. Q 2992, a resolution

adopted at the first meeting of the alderman

after the regular election. Applied to a. po

lice justice. Rich' v. McLauren [Miss] 35

So. 337. '

52. Election to fill unexpired term of an

ofilcer may be held in the same year in

which a congressman is elected. Const. H

148, 152, 167, applies only to elections held

at expiration of the terms. Smith v. Doyle,

25 Ky. L. R. 958, 76 S. W. 519.

58. People v. Kent, 83 App. Div. [N. Y.]

554.

54. Under Wash. Sess. Laws, 1889-90, c.

7, l 10, as amended in Laws 1903, p. 297, c.

145, after consolidation of contiguous cities -

the election of officers therefor may be held

by mere clerical mieprision did not postpone

the time to “six months thereafter." 1d.

55. State v. Kelly, 81 Miss. 1.

66. The New Orleans Water and Sewer

age Board. State v. Kohnke, 109 La. 838.

57. One oflice required citizenship in the

city, the other did not, hence its incumbent

though himself a citizen wasvineligible ex

ofiicio. State v. Kohnke, 109 La. 838.

58. Appointment to fill vacancy on board

of fire and police commissioners, caused by

resignation of a. member, made by a. mayor

pro tem held not justified under the facts.

Watkins v. Mooney, 24 Ky. L. R. 1469, 71 8.

“Y. 622. In New York it is the duty of the

mayor of a city to appoint hoard tor the

examination of plumbers. Laws 1900, c.

327, art. 3, § 40, is applicable to cities incor

porated under Laws 1897. c. 360. People v.

Moore, 78 App. Div. [N. Y.] 28.

59. The charter of Owatonna does not

vest exclusive power in the city council to

appoint night watchman. State v. Grabar

kiewicz, 88 Minn. 16, 92 N. W. 446. In Jer

sey City, the power to appoint the board of

excise is in the board of aldermen. Fitz

gerald v. Jersey City [N. J. Law] 53 Atl.

819. The council may appoint the member

for a. newly created ward. Burns' Rev. St.

1901, Q 3484, provides that vacancies shall

be filled by the council. Landes v. \Valls.

160 Ind, 216, 66 N. E. 679. Under Ky. Ste.

H 3510, 3551, 3552, the council has power to fill

vacancy in the ofilce at police judge. and it

is the governor's duty, under § 3758, to issue

a. commission to the appointee which may

be compelled by mandamus. Traynor v.

Beckham, 25 Ky. L. R. 283, 74 S. W. 1105.

00. State v. Sheets, 26 Utah. 106, 72 Pac.

334. Held not necessary to appointment to
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the council, the mayor has such voting rights as the charter gives him." A veto

power on “measures” does not include elections by the council."

The council may, however, appoint its own clerks and oificers,“ and generally,

each ofiicer or head of departments may appoint his own assistants." Failure to

approve a bond within the statutory time will not deprive the appointee of oflice.“

Appointments, on the merit system of civil service, are the subject of treatment

in another title."

Where no present necessity exists for filling an office, and no public interest

is affected by a failure to appoint, the officer having authority will not be com

pelled to appoint one tothe position.“8

Under power to designate the judges and courts of election contests, a city

council may be made judge of qualifications of its own members,“ and if the legis

lative body is, by statute, made judge of the election and qualification of its mem—

bers, it has jurisdiction of a contest between the candidates for election to such

body,10 but not for election to the office of mayor.’1 A power to judge the election

returns of members, gives no right to go behind the returns." A member, who is

holding over, cannot cast the deciding vote _in favor of his own re-election."

A mere reorganization of a force of officers who are retained does not create

new offices and new appointees.“ When a city is re-organized, a new oflicer is a

successor, if he succeed to any part of a. former one’s powers."

A law declaring incompatibility of

board of fire and police commissioners, on

vacancy caused by resignation of a. member,

concurrence being required on appointment.

but the mayor having power to fill vacancies.

‘Watklns v. Mooney, 24 Ky. L. R. 1469, 71 S.

W. 622. Appointments to office must be con

firmed by a. majority of the whole council,

under P. L. p. 285. Day v. Lyons [N. J. Law]

56 At]. 153.

31. In re Fitzgerald, 82 N. Y. Supp. 811.

02. The mayor is entitled to a vote at

the election of officers by the legislative

body. only in case of a tie [Miss Code 1892.

§ 2992] (Rich v. McLauren [Miss] 36 So.

337). nor has he any right to exercise the

veto, under Code 1892, 5 3001, at such election

(Id). On election of alderman he may vote,

and this though other statute provides that

he can vote only in case of a tie. People v.

“fright, 30 Colo. 439, 71 Pac. 365; People v.

Herring, 30 Colo. 445, 71 Fee. 413. Under

Sess. Laws 1901, pp. 384, 385, the successors

of aldermen whose terms expired April, 1902,

have been elected by those whose terms did

not expire until April. 1903. People v.

Wright, 30 Colo. 439, 71 Fee. 365.

63. Rich v. McLauren [Miss] 35 So. 337.

64. The council alone has power to ap

point its clerk. Charter of the city of Loui

siana, art. 2, § 5. and art. 4, § 9, refer to the

same oflicer. State v. Poucher, 98 Mo. App.

109, 71 S. W. 1125.

65. If the charter provides that the officer

shall appoint his own assistants, neither the

mayor nor the council can appoint them.

Charter provisions interpreted. Cutshaw v.

Denver [Colo. App.] 75 Pac. 22. Commis

sioners of estimate to acquire lands, ap

pointed in 1901, are under New York City

charter (Laws 1897, c. 378, subc. 21). enti

tled to appoint their own clerk. In re Board

of Public Improvements, 38 Misc. [N. Y.] 609.

68. Orlean City Charter, § 14. In re Fitz

gerald. 82 N. Y. Supp. 811.

87. Officers and Public Employes.

specific named offices does not bring in

68. Appointment of assistant to president

of the borough under New York charter, §

383. People v. Swanstrom. 78 App. Div. [N.

Y.] 94.

City Council of Cripple Creek v. Han

ley [Coio. App.] 75 Pac. 600. Hence cer

tiorari will not reach its decision on the

merits. Id.

70. 1 Starr & C. Ann. St. 1896, p.’ 684.

Massey v. People, 201 Ill. 409, 66 N. E. 392.

A city charter providing that the board oi"

trustees may finally determine a municipal

election contest, where granted after the

passage of a statute giving jurisdiction to

the superior court, of such contest. confers.

exclusive jurisdiction on the city council

[City Charter oi! Santa Rosa (St. 1871-2. p.

628, § 8, as amended by St. 1875-6, p. 251, 5

9) excludes Jurisdiction of the superior

court under Code Civ. Proc. § 1111]. Carter

v. Superior Ct. of Sonoma County. 138 Cal.

150, 70 Pac. 1067.

71. St. 1867, c. 251. i 9, Rev. Laws, 0. 8.

§ 5. Flanders v. Roberts. 182 Mass. 524, 65

N. E. 902.

72. New York City Charter. 5 27 (Laws

1901, c. 466), does not authorize the board

of aldermen to go behind the returns as

canvassed' by the board of county canvass

ers and certified to the board of election.

People v. Fornes, 79 App. Div. [N. Y.] 61!».

‘78. Charter of Paterson, § 23 (P. L. 1871..

p. 817), empowering the board of aldermen

to Judge of the qualifications of its mem

bers. Winters v. Wermolts [N. J. Law] 56

All. 245.

74. Since Laws 1901. p. 122, c. 466, § 290,

did not create a. new office, it is not in con

flict with Const. art. 5. § 9, requiring np

pointments and promotions to be made un

der the civil service rules. Sugden v. Par

tridge, 174 N. Y. 87, 66 N. E. 655.

75. Commissioner of water. gas, and eiec~

tricity succeeds to subway commissioner.

People v. Monroe. 85 App. Div. [N. Y.] 642.
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others not named." A councilman, on being elected to the incompatible oifice of

mayor, may qualify as such, and thereby resign as councilman."

The appointment should be in writing or in the form of a resolution of the

appointing body duly recorded," and if an assignment is only temporary that

fact should be stated."

least with certainty."

pointment.‘1

(§ 6) C. Term of office or employment.

The persons chosen should be designated by name or at

The right of preference for reappointment is not a. reap

Abolishment of position—Sub

ject to the constitution the legislation may fix terms of oilice.82

If the relationship is contractual, and the salary not an incident to the office,

the term is indefinite.“ Oiiicers accept their offices subject to the power of the

legislature,“ or municipality,” to abolish the office, and such action is not review

able if in good faith."

other office if vacant.

70. The term “councilmen and aldermen"

as used in Cartersville charter and Van

Epps’ Supp. § 6132. does not include the may

or, and he may while acting as such be

elected to the office of school commissioner.

Akerman v. Ford, 116 Ga. 473.

77. The positions being incompatible the

acceptance of one ipso tacto vacates the

other. Gilbert v. Cijaddock [Kan.] 72 Pac.

869.

78. Applied to an oflice carrying a yearly

salary. Stenson v. New York, 40 Misc. [N.

Y.] 533.

78. Under a resolution assigning a. patrol

man of the New York City police force to

the position of detective sergeant if it fails

to state that the appointment is temporary,

his status is that of a detective sergeant, and

he can be reduced or removed only in the

prescribed manner. Sugden v. Partridge, 174

N. Y. 87, 66 N. E. 655.

80. Order of commissioner appointing de

tective sergeants, held not to comply with

Laws 1897. c. 378, § 290. People v. Partridge,

38 Misc. [N. Y.] 697.

81. State v. Hawes, 177 M0. 360, 76 S. W.

658.

@- May flx terms of justices of the peace

in Auburn, the provision as to their terms

in "towns" being inapplicable. People v. Au

burn, 83 App. Div. [N. Y.] 554. So much of

act 1903. p. 12. c. 8, i 6, as enlarged the term

of ofi‘lce of the chamberlain appointed by

the council of Elmira is unconstitutional. In

re Haase, 41 Misc. [N. Y.] 114. Laws 1903,

p. 8, c. 8. amending Laws 1894. c. 615, § 6, p.

1388, which continued the chamberlain of

Elmira. in office from the expiration of his

term, March, 1903, until Dec., 1903, is an ap

pointment to office in violation of Const. art.

10, 5 2, securing to cities the right of elective

offices. In re Haase, 88 ADD. Div. [N. Y.]

242. Constitutional extension of term of

county and township officers does not apply

to city police judge. Grifilth v. Manning

[Kan.] 73 Pac. 75.

83. People v. Redfleld, 86 App. Div. [N.

Y.] 367. A janitor in a police station is an

employe and not a public officer, and the ac

ceptance of such a position in the city of

Orange. constituted a contract voidable by

the city in accordance with charter, § 8. D0

lan v. Orange [N. J. Law] 56 Atl. 130.

34. Gilbert v. Paducah. 24 Ky. L. R. 1998.

72 S. W. 816; O'Toole v. Stewart, 76 App.

Statutes in some cases" provide for a reappointment to

Economical reasons will justify a reduction of employees.”

Div. [N. Y.] 497. The term of coroner's

physician, in New York City, is co-extensivc

with the term of the appointing coroner, and

his office is abolished with his superior‘s.

People v. Goldenkranz, 38 Misc. [N. Y.] 682.

85. Downey v. Boston, 184 Mass. 20, 67 N.

E. 450. Greater New York Charter 1901, §

1101, providing that principals appointed by

board of education shall hold positions, sub

ject to removal, etc., on abolishment of un

necessary positions, applies to appointees be

fore consolidation. Cusack v. Board of Ed

ucation, 78 App. Div. [N. Y.] 470.

88. Laws 1901, c. 466. abolished the de

partment of buildings in New York City.

and under charter, § 1543, providing for rein

statement when the superintendent of build»

ings decides that the services are needed.

his decision in that regard is not reviewable

by the court. People v. Stewart, 75 App. Div.

[N. Y.] 497. Where the appointment was un

der civil service rules, the abolition must

be done in good faith. A veteran cannot be

deprived of ofllce by the abolition thereof

in bad faith. Jones v. Wilcox, 80 App. Div.

[N. Y.] 167.

87. He must be appointed to a new othce

created in lieu of it with like duties (Jones

v. Wilcox, 80 App. Div. [N. Y.] 167); but

cannot insist that he be retained in another

position which he is competent to fill (Peo

ple v. Lindenthal, 173 N. Y. 524, 66 N. E. 407).

See full treatment in Officers and Public Em

ployee. School principal is entitled to pref

erence, in case of rearrangement without

reducing number of positions. Cusack v.

Board of Education, 78 App. Div. [N. Y.]

470.

88. The board of police of“ Kansas City,

under Acts 1874, p. 327, t 6, in exercise of the

power therein granted to reduce the police

force, may dismiss officers whose term of

office had not yet expired. In case of fail~

ure of appropriations the power may be ex

erciscd and the necessity for the reduction

will not be reviewed. State v. Police Com‘rs

[Mo.] 71 S. XV. 216. Reduction of appropri'i»

tions may justify dismissal. People V. De

partment of Health. 86 App. Div. [N. Y.] 521

This is true though the city charter provides

for discharge only for inefficiency, misconduct

or neglect ‘of duty. Interest in the police

pension fund created by voluntary contri

bution does not afl'ect the power of dis

charge. In re Lazenby, 76 App. Div. [N. Y.1

171.
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(§ 6) D. Vacancies and hold-oeers.—The power to fill vacancies is derived,

either from the general appointive power or from special provision.” If a va

cancy is declared for the purpose of a new election, one must be held, though hold

ing over results from failure to elect.“0 To declare vacancies and fill them at an

illegally convened meeting is a nullity."

After expiration of the term the officer holds over at the pleasure of the ap

pointing power,” or until the appointment” and qualification of his successor.“

After expiration of the term, and in the absence of a reappointment, the officer

is no longer an officer de jure," but officers who hold over pending election of sec

cessors are still clothed with official powers.“

(§ 6) E. Transfers on adoption of new shorten—On the adoption of a new

charter, or the succession of the corporation, the succession of incumbents to the

new offices is determined by the charter and general laws,"1 identity in the oifices

being usually necessary.”

until the new ones qualify.”

It is usual to enact that old officers shall hold over

(§ 6) F. Removal, reductions, and reinstatement—The power to remove 0f

ficers, except such as hold at pleasure,1 is statutory.2 Appointive oflieers are re

movable only by the appointing power‘ or in such other manner as the laws pre

scribe.

80. Council empowered to fill its own va

cancies may fill those caused by erecting new

wards. Landes v. Walls, 160 Ind. 216, 66 N.

E. 679. Council and not governor may fill

vacancy of police judge—construing stat

utes. Traynor v. Beckham, 25 K1. L. R.

283, 74 S. W. 1105.

00. Village trustees under laws 1892, p.

1657, c. 681, 9 5. In re Travis, 87 App. Div.

[N. Y.] 554.

91. Benwood v. Wheeling R. Co., 53 W.

Va. 465.

n. Rev. St. 1889, append, art. 29, giving

a police officer who has served full term

preference, does not operate as a reappoint

ment. State v. Hawes, 177 M0. 360, 76 S. W.

653.

98.

876.

94. Within Const. art. 12. 5 1. People v.

Herring, 30 Colo. 446, 71 Fee. 413. Holds

over until the contest is decided or certifi

cate issued. He cannot be ousted at the in

stance of one apparently elected on the face

of the returns. Scales v. Faulkner, 118 Ga.

152.

95. And the city is liable only for serv

ices actually rendered and accepted, and the

legality of his subsequent suspension cannot

be reviewed. Houston v. Albers [Tex. Civ.

App.] 73 S. W. 1084.

90. Village trustees may therefore call an

election after failure to elect successors, be

ing empowered to call all special elections

[Laws 1896, p. 115, c. 183, i 33, subd. 22].

Section 9 empowering the clerk to make such

a call does apply, but evidently relates to an

emergency when there is no other oflicer to

set. In re Travis, 87 App. Div. [N. Y.] 554.

97. An attendance oiliecr of public schools

is an employe. not of the educational staff.

Hence is not continued in office by Greater

New York Charter, § 1117. People v. Board

of Education, 86 App. Div. [N. Y.] 537.

88. A charter abolition of. a department,

and an assignment 0! its duties to a newly

Beverly v. Hattiesburg [Miss.] 35 So.

This power is frequently limited to causes related to the incumbent’s efi‘i

created department, together with other du

ties, the head of the old does not thereby

become the head of the new department.

Cutshaw v. Denver [Colo. App.] 75 Pac. 22.

Clerk of the department, under the old San

Francisco charter, held not the same office

as secretary, under the new charter, so as to

entitle the former to appointment as the

latter. Maxwell v. Board of Fire Com'rs.

139 Cal. 229, 72 Pac. 996.

99. Until the next general election after

incorporation as a city of another class.

From third to second class under Ky. SL.

45;; 3264, 3172. Gilbert v. Paducah. 24 Ky. L.

R. 1998, 72 S. W. 816. On proclamation of a

city as one of the first class, after the time

fixed for holding annual elections, officers

elected at a special election, under Okl. St.

1893, 5 544. whose term is two years, hold

until the next succeeding but one annual

election. Wright v. Jacobs [01¢] 70 P. 193;

Territory v. Jacobs [Oli 70 P. 197.

1. Collectors 0! taxes, town assessors. and

town clerks of Dover, no longer hold a!

pleasure of council [Act March 23, 1900].

Vreeland v. Pierson [N. J'. Law] 57 Atl. 151.

2. Power to remove “any oflieers" includes

those elected. Higgins v. Richards [Tex.]

77 S. W. 946. Reappointed officer is within

power to remove appointees within six

months. MacLellan v. Marine [Md] 56 Atl.

359.

8. Hence when they have become trans

ferred by law to new offices. not so filled, a

previous power of removal ceases (members

of Denver tire and police board transferred

to and made oflicers of city and county 0!

Denver). People v. Adams [Cold] 73 Pac.

866. The Seattle chief of police alone has

power to remove clerk appointed by him.

The civil service commission has not power.

Easson v. Seattle, 32 Wash. 405, 73 Pac. 496.

Recorder oi.’ cities at the first class have pow

er to remove a. city assessor. Act March 7.

1901 (P. L. 20) and Art. 12, §§ 1 and 2 are not

conflicting. Neull v. Scranton City, 20 Pa.

Super. Ct. 286.
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ciency,‘ and required to be exercised in good faith,“ but sometimes at pleasure.“

When the term is indefinite the appointing power may remove at pleasure.’

Incompetency,a neglect of duty,’ and violation of rules of the department, are

grounds for removal.10

ground for discharge.“

The statutory method for removal of ofiicers is exclusive.12

ing charges is not judicial, hence is not disqualified by interest.“

In New York City, marriage of a school teacher is not

A council18 hear

A provision for

due notice and opportunity sufiiciently indicates a legal mode of procedure.“

The right to notice and a hearing on charges preferred before removal,10 or

4. The mayor has the sole power of ap

pointment and removal of election commis

sioners and intoxication held sufiicient

ground. Hogan v. Collins, 183 Mass. 43, 66

N. E. 429. The fire commissioner of New

York City has power, after trial for cause.

to remove a fire chief. People v. Sturgis,

99 Misc. [N. Y.] 448.

5. Where in good faith and pursuant to

precedent finding, an officer removes a sub

ordinate, he cannot be made liable in dam

ages though the removal was without au

thority. De Armas v. Bell, 109 La_ 181. Re

moval of officer held made in good faith. Id.

0- Under St. Louis Charter, art. 4, 5 14.

an ofi‘lcer may remove his assistants without

cause and at his pleasure. Magner v. St.

Louis [Mo.] 78 S. XV. 782. Baltimore Charter,

5 25, and the provision that the removal may

be at the pleasure of the mayor, during the

first six months of the term of his appointees,

applies to an oflicer reappointed by the may

or. MacLellan v. Marine [Md] 56 Atl. 859.

7. Under Rev. St. 1889, art. 29. § 7, a

police officer, reduced to position of turnkey,

holds office at the pleasure of the board of

commissioners. State v. Hawes, 177 Mo. 360,

76 S. W. 653.

8. Incompetency held to justify removal.

People v. Color, 78 App. Div. [N. Y.] 248.

Dismissal is justified where the police officer

needlessly and unjustifiably beat one with a

club, particularly where he had been twice

convicted on similar charges. People v. Par

tridge, 88 App. Div. [N. Y.] 60.

9. Evidence held insufficient to warrant

discharge of patrolman of New York City

police force for neglect of duty. In re Koch.

9] App. Div. [N. Y.] 194. Finding of deputy

commissioner held sufficient to justify dis

missal of police officer. People v. Partridge,

87 App. Div. [N. Y.] 573.

10. Evidence held insumclent to justify

dismissal of police captain in New York City

for violation of the rules of the department.

People v. Greene, 89 App. Div. [N. Y.] 296.

Because the ofiieer refused to continue his

vacation is not ground for release or re

moval. Fire chief can only be removed on

charges preferred. In re Croker, 175 N. Y.

158, 67 N. E. 307, and see same case, 78 App.

Div. 184. A police officer may be removed

for any conduct unbecoming an officer. and

the charges need not be limited to violation

of the rules of the department. Local Acts

1901. No. 416, § 5. A charge that when home

on sick leave he was engaged in manual

labor was not a charge of absence from duty

so as to limit the punishment under the lat

ter charge. Oesterreich v. Fowle [Mich] 92

N. W. 497. Under New York Charter, § 292,

the police commissioner may compel a de

tective sergeant to perform duties of a ser

' of Police Com’rs.

geant of police, and if officer accepts the

assignment he is subject to the rules of the

department. People v. Greene, 91 App. Div.

[N. Y.] 58.

11. A by-law of the school board so pro

viding is in conflict with charter, § 1117.

Murphy v. Maxwell, 39 Misc. [N. Y.] 166.

12. The council of East Grand Forks is

without power to remove the mayor on

charges. State v. Thompson [Minn.] 97 N.

\V. 887.

18. “L ~uncil" held to mean the president

and a majority (Rev. St. 1895, art. 8268, subd.

5, relating to joint authority), when on trial

of mayor who, with the alderman, consti

tuted the regular council. Riggins v. Rich

ards [Tern] 77 S. W. 946.

14. The councilman who had preferred

charges is not thereby disqualified from par

ticipating in the trial. Riggins v. Richards

[Tex.] 77 S. W. 946.

16. Riggins v. Richards [Tex.l 77 S. W.

946.

18. Fireman. incumbent of oflice of depu

ty tax commissioner of New York. is not

protected. People v. W'ells. 176 N. Y. 462,

68 N. E. 883. Regular policemen of Hagers

town appointed under Acts 1898. c. 192.

Board of Street Com'rs v. Williams, 96 Md.

232. A school teacher appointed after the

adoption of the charter can be removed only

on the grounds and in the manner prescribed

by section 1093 of the revised charter. Peo

ple v. Board of Education, 78 App. Div. [N.

Y.] 501. A dismissal of a police ofllcer in

city of New Orleans, without a precedent

finding of guilty, is unlawful. State v. Board

of Police Com'rs, 109 La. 369. Applied to

a police captain who had not reached age

limit [Laws 1898, c. 596]. People v. Board

79 App. Div. [N. Y.] 82.

Turnkey promoted to patrolman, held within

the rule. State v. Hawes, 177 Mo. 387. 76

S. W. 617. An ordinance, so providing as to

officers elected by the board of nidermen,

held not to apply to a policeman, under a

commission holding over. Beverly v. Hat

tiesburg [Miss] 85 So. 876. Health officer

is not an employe as the term is used in

Minn. Code, 5 189. State v. Craig [Ohio] 89

N. E. 228. Driver in street cleaning force

held to have had sufficient opportunity to

make an explanation. People v. “’oodbury,

88 App. Div. [N. Y.] 593. After probationary

period one appointed under the classified

service, is entitled to notice of charges, etc.

People v. De Forest. 83 App. Div. [N. Y.] 410.

The fire marshal in New York City is within

the charter provision prohibiting removal

except on trial of charges. under Laws 1897,

p. 273, c. 378, 4 779. amended. Laws 1901, p.

321, c. 466, and Greater New York Charter.

p. 257, 5 739. People v. Sturgis. 87 ADD.
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reduction," depends on the particular statutes.

pensions or dismissals for economical reasons."

protection must bring-himself clearly within it."

This right does not apply to sus

An officer claiming a statutory

The charges should be in writ

ing,20 and defects therein are waived, by answering on the merits without objec

tion.21

a court of record.22

The order of dismissal need not have the exact accuracy of a judgment of

The removal of ofiicers may be reviewed by the court," by certiorari if in deter

mining the charges the trial body act judicially.“ Removals, however, will be re

viewed on the ground of insufficiency of evidence, only when fraud is averred."

Div. [N. Y.] 413. Chiei.I clerk in tax depart

ment borough of Manhattan, New York City

(People v. Wells, 85 App. Div. [N. Y.] 378),

and the cashier of commissioner of public

works (People v. Cantor, 39 Misc. [N. Y.]

451). and a salaried food inspector, are not

within Greater New York Charter. 5 1543.

providing that "no regular clerk or head ot‘

department" shall be removed without op

portunity to make explanation (People v.

Department of Health, 86 App. Div. [N. Y.]

521). A discharged veteran. employed as a

deputy tax commissioner in New York City,

is excepted from operation of civil service

law, c. 370, § 21, and is not entitled to hear

ing on stated charges. People v. Wells. 176

N. Y. 462, 68 N. E. 883. Civil Service Law

1002, p. 805, c. 270, § 21, providing that fire

veterans shall not be removed from oiflce

except on charges heard, applies to a. deputy

ll.\' commissioner in New York City, and the

exception “deputy” therein refers to persons

holding confidential relation to the appoint

ing power. People v. Wells, 86 App. Div.

[N.'Y.] 270. A patrolman appointed to per

form duties of detective sergeant may be re

moved or reduced at the pleasure of the

police commissioner—New York City Charter

1897, Q 290, controls Charter 1901, § 290, being

violative of Const. art. 10, i 2. People v.

Partridge,_78 App. Div. [N. Y.] 199. Employ

ment under a per diem salary may be termi

nated at any time and is not within civil

service laws 1899. p. 809. c. 370, § 21, pro

hibiting discharge without hearing, etc.

People v. Redfield, 86 App. Div. [N. Y.] 367.

One employed for an indefinite term and at

a monthly salary is not an officer, within

:1 charter removal provision. Magner v. St.

Louis [Mo.] 78 S. W. 782.

17. Detective sergeants of the New York

City police force, under Charter §§ 288, 296,

may after trial on charges, be reduced. Peo

ple v. Greene, 91 App. Div. [N. Y.] 58. Laws

1901. p. 122. c. 466, § 290, continuing detective

sergeants of New York City in office. acting

as such April 1. 1901. shall not be reduced

or removed except in manner provided. ap

plies to members acting when the act took

effect, Sugden v. Partridge. 174 N. Y. 87.

66 N. E. 655. A street sweeper. who had

been appointed assistant foreman. may be

removed as such without notice for absence.

from duty for the fixed time without leave.

People v. VVoodbury, 75 App. Div. [N. Y.]

503. A patrolman temporarily appointed to

act as detective sergeant is not within Laws

1901, p. 122. c. 466. 5 290,_ providing that po

lice sergeants acting on April 1, 1901. should

not be reduced. etc. People v. Greene, 87

App. Div. [N. Y.] 421.

18. Civil Service Laws 1898, p. 447. c. 188.

Q 13, does not apply where the removal was

solely because of insufllcient appropriation.

People v. Department of Health, 86 App. Div.

[N. Y.] 521. A person suspended under Laws

1901, c. 466 providing for the reduction 01

officers and employee is not entitled to no

tice under New York City Charter, i 1543.

Employes held entitled to alternative writ

to require proper transmission of removal

to civil service board. People v. Wells, 78

App. Div. [N. Y.] 373. Notice of intended

removal of an employe is not necessary.

where the removal is solely on the ground

of economy in the public service. in re

Seide, 38 Misc. [N. Y.] 663.

19. The provision of the consolidation act.

making patrolman of five years service mem

bers of the first grade, applies only to those

who were patrolmen before the consolida

tion, and accordingly the grade of a park

policeman. on consolidation of that force with

the regular force. is to be determined by the

amount of the salary he was receiving at

the time of the consolidation. though he had

served more than five years. Bennett v. New

York, 81 App. Div. [N. Y.] 6.

20. Rule 8 of the Chicago civil service

commission requiring a. written statement by

the accused is not warranted by the civil

service law. Lindblom v. Doherty. 102 Ill.

App. 14. The specification and not the com

plaint governs the charges against a. po

liceman. Oesterreich v. Fowle [Mich.] 92 N.

W. 497.

21. As that the complaint against a po

liceman was not verified. Oesterreich v.

Fowle [Mich.] 92 N. W. 497.

22. Objection to competency of witness on

trial against fireman. People v. Scannell, 80

App. Div. [N. Y.] 320. Under Greater New

York Charter, Laws 1901, p. 127, c. 466. i

300, a deputy police commissioner may try

the charges against a police ofllcer and the

commissioner may pronounce judgment

thereon. Evidence examined and held In

sufliclent to sustain charge of misconduct.

and new trial ordered. People v. Partridge.

86 App. Div. [N. Y.] 310.

23. As removal of police officer in Cum

beriand. under Pub. Laws 1896. p. 69. c. 495.

Donahue v. Town Council of Cumberland. 25

R. I. 79. Greater New York Charter, Laws

1897, p. 188, c. 378, 5 537, expressly so pro

vides. People v. Woodbury. 88 App. Div. [N.

Y.] 593. The certiorari to review such trial

should not contain a provision staying exe

cution of order until review, since the spe

cial term can, under Code. i 2140, only deter

mine whether the commissioner had power

to remove. People v. Sturgis, 39 Misc. [N.

Y.] 448. Mere prejudice of the dismissing

oflicer Is not ground for staying execution of

the order of removal, pending review. Id.

24. Gill v. Brunswick, 118 Ga. 85. Under



2 Cur. Law.
955MUNlCiPAL CORPORATIONS § 6G.

Under a power to remove for cause, a mere statement of the reasons and op

portunity to be heard, suffices," and preliminary notice and hearing is not re

quired." If it be authorized for cause at pleasure, no cause even need be given."

Such action is nonjudicial and not reviewable.”

The appointment of a successor operates as a removal of the incumbent,” and

makes a previous irregular removal innocuous,“1 but the rejection of the mayor’s

nomination is not in eii'ect a removal from oiiice.82

There should be a formal removal or notice to the incumbent.”

Reinstatement—Mandamus is the remedy to reinstate one unlawfully removed

from office,“ and if respondent’s answer raises no issue of fact, a peremptory

writ of mandamus will issue compelling reinstatement.” The right to reinstate

ment, however, may be lost by laches,‘10 or by resignation after removal.“

(§ 6) G. Compensation.—O£ficcrs are entitled only to such compensation as

is provided by statute or ordinance.” Recovery cannot be had on a quantum mer

uit.” In the absence of provisions therefor, they cannot recover for extra serv

ices.‘0

Code. § 1068, restricting certiorari to review

of exercise of Judicial functions. certiorari

is not the remedy where the appointing of

ficer removed the appointee without trial.

In re Carter, 141 Cal. 316, 74 Fee. 997.

25. Hogan v. Collins, 183 Mass. 43, 66 N.

E. 429. The return of the findings and judg

ment of removal of the trial officers cannot

be contradicted by evidence taken under a.

general rule to take testimony. Judgment

of board of police commissioners. Quinn v.

Board of Police Com'rs [N. J. Law] 55 Atl.

634.

20. State v. Kenneily [Conn.] 56 Atl. 655.

27. The statute requires a notification of

the removal, and the cause. and a. report to

the council. In re Carter. 141 Cal. 316. 74

Pac. 997.

28. Magner v. St. Louis [Mo.] 78 B. W.

782.

20. In re Carter, 141 Cal. 316. 74 Fee. 997.

30. State v. Craig [Ohio] 69 N. E. 228.

81. That the removal of a city clerk is

invalid is immaterial. where it was followed

by a proper election of a successor, since

his term is only until a successor is chosen.

Attorney General v. Remick, 71 N. H. 480.

82. In re Fitzgerald. 82 N. Y. Supp. 811.

83. Jenkins v. Scranton. 205 Pa. 598.

84. People v. Board of Police Com’rs. 79

App. Div. [N. Y.] 82. To mandamus to com

pel reinstatement to office abolished in bad

faith, the appointee of the new oflice is a

necessary party. but if the proceeding is to

compel a transfer to the new ofiice he is not

a. necessary party. Jones v. Willcox. 80 App.

Div. [N. Y.] 167. Petition for mandamus to

compel reinstatement of police oificer. in

Chicago, held insufficient. Stott v. Chicago.

205 111. 281. 68 N. E. 736.

35. Discharged fire volunteer reinstated.

though position which he held had been abol

ished. People v. Lindcnthal. 79 App. Div.

[N. Y.) 43. The return to the mandamus for

reinstatement of a. fireman must allege an

unexplained absence for five days [New York

Rev. Charter, 5 735]. People v. Sturgis, 77

App. Div. [N. Y.] 151.

30. Rev. Charter. § 302, New York, limit

ing the time to proceed for reinstatement

as a. member of the police force does not ap

ply to mandamus to secure position as mem

ber of the detective force. People v. Greene.

87 App. Div. [N. Y.] 346. A member of a

police department. by accepting the pension.

is not estopped to claim his removal illegal.

and on reinstatement, such pension may be

deducted from the salary due And paid over

to the fund. People v. Board of Police

Com'rs, 79 App. Div. [N. Y.] 82.

37. Of a fireman. People v. Sturgis. 77

App. Div. [N. Y.] 636.

38. Fees in the prosecution of offenses

under ordinances cannot be collected from

the city unless so provided for. Kreader v.

Fremont [Neb.] 96 N. W. 616. Compensation of

attorney for city of the fourth class. Ludlow

v. Richie [Ky.] 78 S. W. 199. Compensation of

city attorney. see Atchison v. Owensboro.

24 Ky. L. R. 1529, 71 S. W. 864. Right of

commissioners of estimate and assessment

to compensation. see In re City of New York.

78 App.,Div. [N. Y.] 87. Officer appointed

held a police officer and not a deputy mar

shal so as to make the marshal liable for

his salary under ordinance appointing the

marshal. Oakclii! v.'Etherldge [Tex. Civ.

App.] 70 S. W. 602. Police sergeants h'eld‘

entitled to compensation as such and certifi

cation on the pay rolls. Toole v. Ogden. 39'

Misc. [N. Y.] 581. “Two per cent" on $100

for tax assessor held to mean two cents on

$100 where a literal meaning would have

made compensation unreasonable. Oakclii'l'

v. Etherldge [Tex. Civ. App.] 76 S. ‘W. 602.

39. It is the duty of the council of Spring

field to fix the compensation of license com»

missioners appointed under St. 1894, c. 428.

The appointment does not constitute a con

tract. Cook v. Springfield. 184 Mass. 247.

68 N. E. 201.

40. As for services rendered as a notarv

though the head of the department promised

to pay therefor. Spencer v. New York. 42

Misc. [N. Y.] 284. Employe held to have

performed services as notary voluntarily.

Hughes v. New York, 84 App. Div. [N. Y.]

347. Clerk in bureau of highways held not

entitled to recover from the city fees as com

missioner of deeds in taking affidavits of

inspectors. Benjamin v. New York. 77 App.

Div. [N. T.] 62. Applied to clerk in build

lng department. McCabe v. New York, 77

App. Div. [N. Y.] 637. Employe held to have

waived any right to fees as commissioner of

deeds. Knox v. New York, 78 App. Div. [N.
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Where the salary is an incident to the oflice, the oificer is entitled to recover

salary accruing from the time he was prevented from performing his duties,“ as

by a. wrongful removal from oflice;" if, however, another had been appointed to

the position to whom the salary had been paid, the de jure officer cannot recover

from the corporation," but his remedy is against the de facto officer.“

To recover compensation, the oflicer must be an oiiicer de jure.“ Quo war

ranto and not injunction lies to prevent the payment of salaries because of invalid

ity of appointment.“I

An officer may waive his right to compensation" as by a delay in proceeding

for reinstatement.“ Back salary, to which an oflicer is entitled, carries interes ."

Contracts for employment of city employes may properly stipulate for the nonas

signability of the salary."

As to those offices, the compensation whereof cannot be increased,51 an ad

dition for ex ofiicio services is invalid." Salaries fixed by charter cannot be

changed“ nor charter maximums be exceeded}54 nor can the council change those

fixed by other officers under charter authority.“

power to fix salaries of its subordinates."

Control of a city board carries

It is not unlawful to reduce a per

centage commission in anticipation of unexpectedly large receipts whereby the in

come of an oflice would be augmented."

Y.) 388. The 'assessors of Racine City must

serve on the board of review without ex

tra. compensation. Morey v. Racine, 116 Wis.

8. 92 N. W. 426.

41. Sanitary inspectors are officers, en

titled to salary during time they are pre

vented from performing their duties. as by

failure to make a reassignment under con

solidation of cities—Greater New York

Charter, § 1536. Stoddart v. New York, 80

App. Div. [N. Y.] 254.

42. Alsberge v. New York, 75 App. Div.

[N. Y.] 360. On discharge of a police officer

by the mayor. an appeal to the city council

is not a condition precedent to a recovery

of salary for the unexpired term when such

removal is illegal. Rate of recOVery. Caw

thon v. Houston, 81 Tex. Civ. App. 1, 71 S.

W. 329.

48. Martin v. New York. 176 N. Y. 371, 68

N. E. 640. And see Jones v. Bui'talo, 79 App.

Div. [N. Y.] 328.

44. This where the salary is an incident

to the office as clerk to board of aldermen.

Martin v. New York, 82 App. Div. [N. Y.]

35. '

45. Scott v. Chicago, 205 Ill. 281, 68 N. E.

736.

443. Greene v. Knox, 175 N. Y. 432, 67 N. E.

910.

47. Assistant fire marshal in New York

City held under the facts not entitled to re—

cover salary for a. party of the term of

service. McGough v. New York, 83 App.

Div. [N. Y.] 322. Right to recover unlawful

reduction. Grant v. Rochester, 79 App. Div.

[N. Y.] 460.

48. As a delay of two years. Police ofli

cer held wrongfully discharged though after

trial. People v. Partridge, 83 App. Div. [N.

Y.] 202. A policeman removed prior to Jan

uary 1, 1902, could commence proceedings for

reinstatement any time within four months

after that date and within two years after

his discharge under Laws 1901. c. 466, §

16l4,—but by waiting until after that act

took effect. he waived his right to salary

Salaries of mere employes are subject to

for the period of absence. Healy v. Part

ridge, 75 App. Div. [N. Y.] 511.

49. Stotldart v. New York, 80 App. Div.

(N. Y.] 254.

50. State v. Kent, 88 Mo. App. 281, 71 S.

\V. 1066.

51. City treasurer. Board of Education v.

Moore, 24 Ky. L. R. 1478, 71 S. W. 621.

Commissioner of public works. Grant v.

Rochester, 79 App. Div. [N. Y.] 460.

52. Const. I 161. Allowance to treasurer

for services as treasurer_also of board of

education is invalid. Board of Education v.

Moore, 24 Ky. L. R. 1478, 71 S. W. 621.

53. A medical oflicer held not a member

of the New York City uniformed force of

the fire department and not within charter

Laws 1897, p. 268, c. 378, § 740, providing

that the salaries of such force shall remain

unchanged on consolidation. Right of such

officer to increase. Lyons v. New York, 82

App. Div. [N. Y.] 306.

54. Electrician held an oflicer within city

charter and an ordinance fixing his salary

void as in excess of the charter amount.

$1,200 for eight months is more than “$1,200

per annum." Alden v. Campbell, 30 Wash.

392. 70 P. 1094.

55. The council empowered to disapprove

an estimate or any item in it is not enabled

to changes- salary which was fixed under

power given to the board submitting the

estimate. Grant v. Rochester, 79 App. Div.

[N. Y.] 460.

56. The city council has control over the

board of public works and may reduce

the salary of a deputy street commissioner

appointed by the latter [St. 1900, p. 29!,

c. 367. Q 38; § 34, par. 2.]. Faulkner v. Sisson,

183 Mass. 524. 67 N. E. 669.

57. An ordinance reducing the commis

sions of the treasurer because funds were

about to come into his hand which were

not contemplated at the time of fixing his

commissions is valid. Grenada v. Wood. 81

Miss. 808 -
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deductions ;"8 hencc, if the salary is not an incident to the office, recovery cannot

be had for the time of lawful suspension” or absence on account of sickness,“ or

wrongful removal unless he shall first have been reinstated."1

(§ 6) H. Pensions and reliefs—In some municipalities, policemen and fire

men may, after expiration of their term or when incapacitated from injuries re"

eeived in the service, be retired on a pension62 or assigned to nonactive duties,“

which right may be determined by mandamus.“

eiations are elsewhere treated.“

§ 7. Legislative functions and their exercise.

Rights of officers in relief asso

A. Nature and extent of leg

islative p0wer.“-—The granting of a franchise is legislative and not judicial."

Ordinances should be general in their operation and not oppressive or unrea

sonable nor should they discriminate in favor of a particular class of persons“8 nor

conflict with the general laws of the state." If an ordinance be so remote from

public purposes that its relation thereto cannot be discovered," or if it invades

private rights it will be declared invalid.'n

58. A school teacher is not a. city oificer

but a mere employe, whose employment is

contractual and hence subject to salary de

ductions. Murphy v. Board of Education, 38

Misc. [N. Y.] 706.

5|). Irrespective of whether the officer was

finally removed. Under Rev. St. 1899. § 5904,

alderman may provide for suspension pend

ing trial of charges. Blackwell v. Thayer.

101 Mo. App. 661, 74 S. W. 375. Laws 1901,

c. 466, i 1643. Kastor v. New York. 39 Misc.

[N. Y.] 709. Though appointed from the

classified service. Bannister v. New York, 40

Misc. [N. Y.] 408. Member of street clean

ing department held estopped to claim sal—

ary for time of suspension by failure to

tender services and by obtaining employ

ment elsewhere during such' time. Driscoli

v. New York, 78 App. Div. [N. Y.] 52.

Where there was an insufficient appropria

tion an agreement between the commission

er and a member of the uniformed force of

the department of street cleaning in Brook

lyn that he should take a leave of absence,

a. certain number of days without pay estops

him from claiming compensation for the

time of such absence. Downs v. New York,

76 App. Div. [N. Y.] 423.

60. Veteran taken from civil-service list

and employed in public parks at a. per diem

wage, is not an officer. Eckerson v. New

York, 80 App. Div. [N. Y.] 12.

61. Van Sant v. Atlantic City, 68 N. J.

Law, 449.

62. In New York City a police officer is

not entitled to retirement on half pay when

under suspension on charges of misconduct.

People v. Greene, 87 App. Div. [N. Y.] 689.

The examination and finding of the medical

officer is a. condition precedent to the right

of retirement of a police officer on being

permanently disabled [Laws 1899, p. 446, c.

265, § 8]. State v. Board of Trustees [Wis]

96 N. WV. 825. Fireman held not in the per

formance of duties at the time of receiving

the injury and therefore his widow was

not entitled to the pension provided by P.

L. 1897. p. 263. Scott v. Jersey City, 68 N.

J. Law, 687.

as. Injured fireman held entitled to em

ployment as nonactive fireman at regular

salary, under Greater New York Charter 5

790. People v. Sturgis, 85 App. Div. [N.

Y.] 20.

Ordinances under a general grant of

64. The detail of a patrolman to perform

the duties of detective sergeant does not

make him a holder of such ofiice so as to

be retired as such. People v. Partridge, 78

App. Div. [N. Y.] 204. Under the statute,

police commissioner of Brooklyn is without

authority to revoke pension of widow of

deceased policeman who had served 20 years

and who had died before Laws 1888, c. 583,

tit. 11, § 42, took effect. People v. Partridge,

172 N. Y. 305, 65 N. E. 164.

85. Fraternal and Mutual Benefit Assotfla

tions.

06. See, also, ante, § 5.

67. Hence, the statutory notice of the ap

plication need not specify when action will

be taken or hearing had. Benwood v. Vi’heel

ing R. Co., 63 W. Va. 465.

68. Toney v. Macon [Ga.] 46 S. E. 80. An

ordinance imposing a license tax of $35 for

each six months on hucksters and of $15 on

their assistants held not to be invalid as

unjust or unreasonable. Kansas City v.

Overton [Kan.] 75 Pac. 549. The expense

of inspection and regulation, the amount of

city indebtedness and the necessary cost

of carrying on the municipal government

should be considered in determining whether

such license is reasonable. Id. A city or

dinance imposing a. license tax on hucksters

is not invalid because it exempts from its

operation those who are personally selling

the products of their own or leased lands.

id. An ordinance permitting persons en

gaged in a particular business in a particu

lar place to carry it on but forbidding oth

ers, who come in afterwards, to carry on

similar business, is discriminating and in

valid. Mandeville v. Band [La.] 35 So. 915.

See full discussion as applied to police reg

ulations post, § 10. See, also, Licenses, 2

Curr. Law. p. 730.

no. Ordinance regulating opening

closing saloons on Sunday held invalid. Fay

v. State [Tex. Cr. App.] 71 S. W. 602. Oh~

structing streets. Ex parte Cross ['i‘ex. Cr.

App.] 71 B. W. 289. Obstruction of highway

by railroad trains. Louisville & N. R. Co.

v. Com.. 25 Ky. L. R. 1452, 78 S. W. 124.

70. Ordinance granting privilege to fur

nish lights. etc., held unreasonable. Le FB

‘oer v. Northwestern Heat, L. & P. Co. [Wis-l

97 N. W. 203.

71. As where it attempted to fix rates 1'0!

and
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power may be questioned as unreasonable." Where power to legislate on a certain

subject is conferred on a municipal corporation and the mode of its exercise is not

prescribed, ordinances passed in pursuance thereof must be a reasonable exercise of

the power, or they will be declared invalid." But this power to declare an ordi

nance unreasonable is restricted to cases in which the legislature has enacted noth

ing upon the subject-matter of the ordinance, and consequently to cases in which

the ordinance was passed under the supposed incidental power of the corporation

or under a grant of power general in its nature, and it does not exist where th;

municipal corporation is authorized to pass ordinances of a specific and defined

character.“ Where a city council is vested with full power over a subject, and the

mode of its exercise is not limited by the charter, it may exercise it in any manner

most convenient." Courts of equity cannot interfere by injunction with the exercise

in good faith by municipal corporations of discretionary powers conferred on them by

law," and that an ordinance has been assented to by popular vote will not prevent

the court from declaring it unreasonable," but the insertion of words so as to

avoid the objection of unreasonableness is not within the province of the court pav

iicularly when the ordinance is plain and unambiguous." Unless the court can

see that a given police regulation has no just relation to the object which it pur

ports to carry out, and no reasonable tendency to protect the public health, safety,

comfort, or morals, the decision of the council as to the necessity or reasonableness

of the regulation is conclusive." The burden of proving invalidity“o or unrea

sonableness“ is on the one asserting it. Extraneous facts showing the motives for

passing an ordinance cannot be inquired into.“

(§ 7) B. Meetings, votes, rules, and procedure.——Special meetings must be

on the required notice,83 but lack of notice may be cured by presence of a quorum"

or by ratification in later meetings."

To convene and transact business, a legal quorum“ must be present. The

water to be furnished the city and its in- “Francisco, 140 Cal. 226. 73 Pac. 987. In pro

liabitants at such sum as would operate to

deprive the company of reasonable returns

for its investment. Palatka “Waterworks v.

Palatka, 127 Fed. 161.

72. Springfield v. Starks, 93 Mo. App. 70.

An ordinance adopted by a city under a grant

or power to legislate generally on a. given

subject. it unreasonable, unjust and oppres

sive, will be held invalid by the courts.

City of Chicago v. Brown. 205 III. 568, 69

N. E. 65.

73, 74, 75, 70. City of Danville v. Hatchcr

[Va.] 44 S. E. 723.

77. Le Feber v. N. W. Heat. L. 8: P. Co.

{Wis} 97 N. W. 203. An ordinance grant

ing an exclusive right to furnish light to a

city and its inhabitants for a period of 30

years. with a possible extension or 20 years

more. at rates greatly in excess of those

:zcnerally paid for such service. held to be

void for unreasonableness. Le Feber v.

Northwestern Heat. L. & P. Co. [Wis.] 97

N. W. ass.

78. This would in effect be an amendment.

Pittsburg smoke ordinance i 8 held unrea

sonable and void. Pittsburg v. Keech, 21

Pa. Super. Ct. 548.

79. Odd Fellows Cemetery Ass'n v. San

Francisco. 140 Cal. 226. 73 P80. 987.

80. Chicago & A. R. Co. v. Carlinville. 108

ill. App. 251.

81. Snoufler v. Cedar Rapids 8: M. C. R.

Co.. 118 Iowa. 287, 92 N. W. 79.

82. Odd Fellows Cemetery Ass‘n v. San

:eedings involving the validity of an ordi

iance the motives of the legislative body

cannot be inquired into. Dobbins v. Los

Angeles. 139 Cal. 179. 72 Pac. 970.

83. But no indebtedness having been in‘

:urred a meeting not on call was held to

be unobjectionable to tax payers. Sommer

camp v. Kelly [Idaho] 71 Fee. 147.

84. All were present [Code. § 688]. Moore

v. City Council of Perry, 119 Iowa. 423, 93

N. W. 510. All except one member were

present though no call in writing had been

made as required by Sess. Laws 1899. p. 29.

§ 1. Sommercarnp v. Kelly [Idaho] 71 P. 147.

85. Failure to notify one member is cured

by ratification in later meetings of the acts

done, (Territory v. De Wolfe [0k1.] 74 Pac.

98). as the confirmation of an appointment

to ofilce by the mayor, the salary to which

had. been previously fixed by ordinance

(State v. Sheets [Utah] 72 Pac. 334).

80. Generally a majority of the council

shall constitute a. quorum to transact any

business whereby a liability is created.

Where the council consists of four members

and the mayor. three will constitute a quo

rum for the election of members whose term

of office expired. People v. Wright. 30 Colo.

439. 71 Fee. 365. But if it consists of six

members and the mayor tour will constitute

11 quorum and three is not sufllcient to

elect. People v. Herring, 3O Colo. 445. 71

Pac. 413.

None can be formed by acts of less than n
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failure of a minority to vote is no objection.“7 A majority must exclude all dis

qualified members.“l An interest which disqualifies” will alone impair the right

to vote.

The mayor usually votes only on a tie."0 A member of the legislative body

is not deprived of his right to vote therein because he has been elected mayor pro

tom.m Whether prescribed standing rules must be followed has been affirmed"2

and also denied." If the chairman refuses to put a motion, any member may put'

it,“ or a temporary chairman selected at once by the board.95

Procedure is not interrupted by the induction of new members."

(§ 7) 0. Records and journals—Matters which may be reasonably inferred

from the journal need not be expressed,“7 all presumptions being in favor of the

regularity of the meetings98 and proceedings of the legislative body," unless the

city has clearly exceeded its power,1 but lack of a quorum to take the measures re

corded as apparently regular may be collaterally assailed.2 To support the pre

sumption necessary matters must appear of record,3 but it has also been held that

nothing but an aflirmative showing on the record will overthrow it.‘

Ordinances must be recorded in the journal of proceedings,“ which must show

yeas and nays if such is the statutory requisite to passage.o

(§ 7) D. Titles and ordaining clauses.—-Provisions as to the form of the en

acting clause of ordinances are directory merely, and a failure to literally follow

a prescribed form will not render the ordinance void.T
If a title, when taken by

itself, relates to a unified subject or object, it is single in its subject, however much

such unified subject is capable of division.‘

quorum attempting to declare and fill va

cancies with persons favorable to contem

plated action. Benwood v. Wheeling R. Co..

53 W. Va. 466.

87. Election by resolution.

General v. Remick, 71 N. H. 480.

88. Member voting on his own qualifica

tions is biased. Winters v. Warmolts [N.

J. Law] 56 Atl. 245.

80. Hicks v. Long Branch Commission [N.

J. Err. & App.] 55 At]. 250.

90. Rich v. McLauren [Miss.] 35 So. 837.

01. Harris v. People [Colo. App.] 70 Pac.

699.

92. Hicks v. Long Branch Commission [N.

J. Err. & App.] 55 Atl. 250.

93. They may be waived.

Scott [Mo. App.] 78 S. W. 276.

94. Hicks v. Long Branch Commission [N.

J. Law] 54_ Atl. 568; Id., [N. J. Err. &

App.] 55 At]. 250. \But not eflectively when

n. mayor's refusal dissolves the meeting.

Golden v. Toluca, 108 Ill. App. 467.

05. Hicks v. Long Branch Commission [N.

J. Err. 8: App.] 55 Atl. 250.

Attorney

Sedalia v.

96. Bands v. Trenton [N. J'. Law] 57 Atl.

267.

97. Where the record shows that the pre

sented ordinance was laid over, under the

rules, it will be presumed that it was then

read. Chicago Tel. Co. v. N. W. Tel. Co.,

i99 I1]. 324. 65 N. E. 329.

98. As that a. quorum was present at the

time of adjournment to a particular day.

Moore v. Perry, 119 Iowa. 423. 93 N. W. 510.

90. But not where the record failed to

show that the yeas and nays were taken

as required by Code. § 683. Markham v. Ana.

mosa, [Iowa] 98 N. W. 493.

1. Ex parte Hinkle [M0. App.] 78 S. W.

317. Presumption favors legality of ordi

nance (ordinance imposing license in ad

The mere fact that the subject-matter

dition to county license for sale of liquors).

Id.

2. Benwood v. Wheeling R. Co., 63 W. Va.

465.

3. Calling yeas and nays.

Anamosa [Iowa] 98 N. W. 493.

4. Portland v. Yick [Or.] 75 Pac. 706.

5. Ky. St. § 3063. An answer that an or

dinance “was not recorded on the day that

it was passed" is insufficient. McNulty v.

Toopi', 25 Ky. L. R. 430, 75 S. TV. 258. An

unsigned resolution to extend corporate lim

its, not recorded as required by Code, § 685,

is ineffective. Moore v. Perry, 119 Iowa, 423,

93 N. W. 510.

6. Recital that on roll call. vote was

unanimous. shows yea. and nay vote. Marion

Water Co. v. Marion [Iowa] 96 N. W. 883;

Markham v. Anamosa [Iowa] 98 N. W. 493.

Under Code. § 683, the “yeas and nays" must

be recorded when each ordinance is acted

upon. Record held insuflicient. Markham v.

Anamosa. [Iowa] 98 N. W. 493.

7. People v. Burke, 206 111. 358, 69 N. E.

45. Enacting clause held not to invalidate

ordinance because not a literal compliance

with the charter. People v. Burke, 206 Ill.

358. 69 N. E. 45. Ordinance with enact

ing clause, “Be it ordained by the town

council of the town of Sterling." held a

sufllclent compliance with a statute (Mills'

Ann. St. Colo. § 4432) providing that the

style 01' ordinances shall be “Be it ordained

by the board of trustees." People v. Chip

man [Colo.] 71 Pac. 1108. Where charter

provided that enacting clause should read

“Be it enacted by the city council of the

city of Carlinville." an enacting clause “Be

it ordained by the city of Carlinville" held

sufficient. People v. Burke. 206 Ill. 358, 69

N. E. 45.
8. Seattle v. Barto. 31 Wash. 141. 71 Pac.

Markham v.
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is detailed in the title more minutely than is necessary does not invalidate the

ordinance.” The general constitutional provisions respecting subject-matter and

title of statutes do not, of themselves, operate on ordinances.1° A title expresses

the subject if it gives such notice of its object as to reasonably lead to an inquiry

into its body.11 A statutory provision that “no ordinance shall contain more than

one subject, which shall be clearly expressed in the title,” is a limitation on the

power of the council to pass ordinances. It is mandatory, and ordinances passed

in violation of it are inoperative because of want of power in the council to enact

them.“

(§ 7) E. Passage, adoption, amendment, and repeal of ordinances and reso

lutions—Charter provisions, for a yea and nay vote,“ or adopted rules in the ab~

sence of a charter provision,“ are binding. The court cannot judicially know that

the general parliamentary rules, as adopted, call for three readings of ordinances.“

A majority of a quorum is'ordinarily sufficient to pass a resolution or ordi

nance." unless the charter calls for more."

The approval of the mayor or executive is essential,“ or such a failure to dis

approve as works the same result," or passage over a veto.”

735; McNulty v. Toopt, 25 Ky. L. R. 430,

75 S. W. 258. “To prevent operation of pool

rooms," will include punishment of keeper

and of his servants. and of telegraph or

telephone company. and its agents or mes

sengers, transmitting messages. and of buy

er or possessor of tickets. Louisville v.

VVemhort. 25 Ky. L. R. 995. 76 S. \V. 876. An

ordinance imposing a license tax cannot be

regarded as embracing two subjects because

it operates to regulate a business as well

as to provide public revenue. Kan. City

v. Overton [Kan] 75 Pac. 549.

licensing various trades and occupations held

not to contain more than one subject. Seat

tle v. Barto, 31 Wash. 141, 71 P80. 735.

9. An ordinance prohibiting dispensing

spirituous liquors during certain hours in

saloons, coffee houses, etc., and requiring re

moval of obstructions to interior view of

such places does not embrace more than one

subject. McNulty v. Toopt, 25 Ky. L. R. 430,

75 S. 1V. 258.

10. In the absence oi! express provision,

the constitutional provision that no law

shall contain more than one subject, which

shall be clearly expressed in its title, does

not apply to municipal ordinances. Chicago

Union Traction Co. v. Chicago, 207 Ill. 544,

69 N. E. 849.

11. An ordinance entitled “An ordinance

to regulate certain trades and occupations"

is sufilclent without enumerating them.

Seattle v. Barto, 81 Wash. 141, 71 Pac. 735.

Ky. St. 1899, § 2777. The subject of an or

dinance to prevent operation of pool rooms

in Louisville held to be expressed in its title.

Louisville v. W'emhoi'l, 25 Ky. L. R. 995, 76

S. Vi'. 876. If the various provisions 0! the

act all relate to. and are germane to, the

subject expressed in the title. the require

ment is satisfied. The subject of an ordi

nance, the title of which is to enable a wa

terworks company to lay its mains and pipes

within the limits of a city, and to condemn

private property, and which not only grants

the right to lay mains and condemn proper

ty, but also provides for the payment of hy

drant rentals, for the levy of a special tax

therefor, for the collection of water rents

from consumers, and for the purchase of

An ordinance I

This is in addition

the waterworks by the city after 26 years.

is not sulficiently expressed in its title, and

it is invalid under Iowa Code 1873, § 489.

Marion Water Co. v. Marion [Iowa] 96 N.

XV. 883. There is no variance between the

caption and the body of an ordinance where

the ordinance provides for new gutter flags.

and resetting curbstones. while the caption

covers new combined curb and gutter. Chl

cago Union Traction Co. v. Chicago, 207 Ill.

544, 69 N. E. 849.

12. Marion Water Co. v. Marion [Iowa]

96 N. W. 883.

13. Hicks v. Long Branch Commission [N.

J. Err. 6‘: App.] 55 Atl. 250. I! the rules

adopted provided that appropriation votes be

taken by you and nay, to be binding on the

municipality must be so taken. They must

be called on each ordinance. Markham v.

Anamosa [Iowa] 98 N. W. 493.

14. General act, art. 3, § 18. But the

rules prescribed thereunder do not apply to

municipalities having special charters, hence

the rules of procedure govern, as adopted

by the council, and it they call for yeas

and nays, such a vote is essential. Boyd

v. Chicago B. & Q. R. Co., 103 Ill. App. 199.

15. The court cannot say that an or

dinance should be read three times before

passage or that a. single reading was neces

sary. And an averment that such is a

general rule of parliamentary law is a. more

conclusion of the pleader, if not accompanied

with an averment that the council had

adopted it. Landes v. State, 160 Ind. 479.

67 N. E. 189.

16. Thurston v. Huston [Iowa] 98 N. W.

687.

17. A majority vote of all the members

is necessary to the validity of an ordinance

to authorize waterworks. Code 1873. 5 489,

controls and not § 471. Marion Water Co.

v. Marion [Iowa] 96 N. W. 883. Unanimous

vote of eight present out of nine is a ma

jority of all. Id.

18. State v. Butler [Mo.] 77 S. W. 560.

Should be signed by the president or at least

the secretary. Mandeville v. Band [La.] 35

So. 915. Resolution extending limits. Moore

v. Perry, 119 Iowa, 423, 93 N. TV. 510.

19. The only purpose of the assembly in
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to signature by the temporary chairman of the legislative body,21 and it cannot be

supplied by mere acts of recognition.22

mayor pro tem., provided conditions exist calling him into office.“

The mayor de facto may sign,23 or the

A mere clerical

attestation is not essential, unless so declared,“ nor is the order in which enroll

ment and approval shall follow.2°

time are held directory."

Publication.—Statutes calling for publication must be complied with."

Provisions requiring signing after a certain

Ifa

specific provision as to publication of ordinances exists, the general laws, as to legal

notices, do not apply." Ordinances should be promulgated in the manner required

by law, and should be advertised and made public.“0

Amendment, suspension, and repeal.—Legislative action may be revoked if no

rights have attached under it.‘1

An amendment in direct conflict with the original ordinance operates to re

peal the latter."

Where an ordinance has been adopted it can be abrogated only in some man

ner prescribed by law ,3” it cannot be repealed or suspended,“ or amended by a mere

resolution.“

passing act 1899, p. 125, c. 94, i 1, was to

confer on the mayor the power of veto and

an ordinance is not necessarily invalid be

cause of his failure to sign it. Landes v.

State, 160 Ind. 479, 67 N. E. 189.

20. Capdeville v, New Orleans & S. F.

R. Co., 110 La. 904.

21. Code, § 685.

423, 93 N. W. 510.

22. And it is not approved by the mayor.

by his calling an election to submit the

question to the electors. Moore v. Perry,

119 Iowa, 423, 93 N. W. 510.

28. As where he holds over until his suc

cessor takes his place though the ofiice in

Pittsburgh had been abolished by act March

7, 1901, and a. recorder substituted. Keeling

v. Pittsburg, V. & C. R. Co., 205 Pa. 31.

24. The Kentucky Statute (Ky. St. §

3486), providing that the mayor shall be

chairman of the board of council of cer

tain cities, and that, in his absence, a mayor

and chairman pro tempore shall be elected

from the members of the board, "but that

such person shall not perform the functions

of the office of mayor unless the regular

mayor has been absent from the county

at least three days." does not require that

three days shall elapse after the election of

a chairman pro tempore before he can ex

ercise the functions of the oflice of mayor,

but that he shall not do so unless the reg

ular mayor has been absent from the county

at least three days. Chesapeake & 0. R. Co.

v. Maysville, 24 Ky. L. R. 615, 69 S. W. 728.

25. Not unless required by charter. Port

land v. Yick [0r.] 75 Pac. 706.

28. Signing before enrollment and clerical

attestation held merely irregular. Landes v.

State, 160 Ind. 479, 67 N. E. 189.

27. An ordinance is valid though signed

by a mayor pro tem, though three days

had not elapsed since his election as such

[Ky, St, § 3486]. Chesapeake & 0. R. Co. v.

Maysvllle. 24 Ky. L. R. 615, 69 S. W. 728.

Though Act 1899, p. 125, c. 94, requires the

mayor to sign ordinance after enrollment

and attestation, it is not invalid where he

signs it before the enrollment or attesta

Moore v. Perry, 119 Iowa,

Curr. Law. V0. 2—61.

tion. Landes v. State, 160 'Ind. 479, 67 N. E.

189.

28. Shaw v. N. Y. Cent. & H. R. R. Co.,

85 App. Div. [N. Y.] 137. Under the laws

of Kentucky (Ky. St. § 3045) there is no lim

itation as to when an ordinance should be

published. It becomes effective from the

time when such publication is made. Mc

Nulty v. Toopf, 25 Ky. L. R. 430, 75 S. W.

258.

29. Kan. City v. Overton [Kan.] 75 Pub.

549. The Kansas Statute (Gen. St. 1901, §

855), providing that ordinances shall be pub

lished in a. newspaper within the city, con

trols as to publication of ordinances in cities

of the first class, and not the statute relat

ing to the publication of legal notices.

(Gen. St. 1901, § 3893). Id. As to what is a

newspaper in which publication may be made,

see title Newspapers. Where an ordinance

is amended after publication it is not neces

sary to republish the whole ordinance as

amended, but the publication of the amend

atory ordinance is sufficient. People v.

Burke, 206 Ill. 358, 69 N. E. 45.

30. Mandeville v. Band [La.] 35 So. 915.

Publication of a general city ordinance pro

viding for the construction of sidewalks at

the expense of abutting property owners is

not necessary under the laws of Illinois

(1 Starr 8: C. Ann. St. [2d Ed.] p. 717, c. 24,

par. 65), and such ordinance takes effect

from and after its passage. Pierson v. Peo

ple, 204 Ill. 456. 68 N. E. 383.

31. Under Assembly Resolution May 24,

1899, improvement held to be permissive and

not mandatory. Staples v. Bridgeport, 75

Conn. 509.

82. Chamberlain v. Saginaw [Mich.] 97

N. W. 156. Special ordinance passed after

general one. Budd v. Camden Horse R. Co.

63 N. J. Eq. 804.

33. Rlstine v. Clements, 31 Ind. App. 338,

66 N. E. 924. The annexing corporation can

not repeal ordinances of the annexed cor

poration. People v. Blocki, 208 111. 363, 67

N. E. 809.

84. People v. Latham, 203 Ill. 9, 67 N. E.

403.

85.

E. 853.

Paxton v. Bogardus, 201 Ill. 628, 66 N.
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Suspension under a referendum law operates only when the requirements of

the statute are tully met,“ and if it specifies that a certain petition shall be man

datory, any other petition will not be.“

(§ 7) F. Construction and operation of ordinances in general.—Ordinances

have the force of law“ localized in operation,39 and if a franchise be granted or con

tract tender-ed, acceptance makes a contract.‘0 Generally, ordinances take effect at

the time of passage,‘1 of which signature is a part,‘2 though they may be made to

take effect in the future or on the happening of a contingent event."

If invalid provisions are separable, the ordinance is not invalid in toto,“ oth

erwise if not separable.

An ordinance must be reasonably construed and in a manner not repugnant to

common sense“ nor to their own provisions.“ Whether it is so unreasonable, un

just, or oppressive, is to be determined by the court in view of the existing circum

stances and conditions." A general ordinance may be incorporated by reference

into subsequent special ordinances relating to the same subject.“ One referring

to the former and applying like regulations to other subject-matter of the same

kind does not work a repeal.“

(§ 7) G. Pleading and proving ordinances and proceedings—An ordinance

may be pleaded by attaching and referring to a copy,“0 or by stating the city, title,

number, and date.“1 State courts cannot take judicial notice of ordinances" unless

so directed by law,“3 but municipal courts will take notice of those under which they

have jurisdiction.“ An ordinance passed under a charter directing judicial notice

38. Petition of 15 per cent. of voters essen

iial. Ray v. Colby [Neb.] 97 N. W. 591. If

some have signified dissent before action was

taken their names are not counted. Id.

37. Ray v. Colby [Neb.] 97 N. W. 591.

38. Lindblom v. Doherty, 102 Ill. App. 14:

Mnndeville v. Band [La.] 35 So. 915.

30. Police jury ordinances. State v. Nich

01:18. 109 La. 84.

40. Chicago Tel. CO. V. N. W. Tel. Co., 199

Ill. 324. 65 N. E. 329. See. also, Franchises.

2 Curr. Law. 74: Public W'orks, etc.; Consti

tutional Low, 1 Curr. Law, 569.

41. Ordinance for construction of side

walks held not within Village Act. art. 5.

§ 8, providing that ordinances imposing fines_

etc.. and for appropriations shall not take

effect until 10 days after publication. Pier

son v. People. 204 Ill. 456. 68 N. E. 383. If the

petition under Neb. Comp. St. 1899, c. 26,

art. 2, is not signed by at least 15 per cent.

of the voters of the city requesting submis

sion of the ordinance to the voters. it will

not suspend the operation of the ordinance.

Ray v. Colby [Neb.] 97 N. W. 591.

42. One cannot be punished for violating

an ordinance which was not signed until

after the offense was committed. A nunc

pro tune signature cannot supply the ab

sence of all signature going to show validity

of an ordinance. Mandeville v. Band [La.]

35 So. 915.

43. Bradley-Ramsay Lumber Co. v. Per

kins, 109 La. 317.

44. McNulty v. Toopf, 25 Ky. L. R. 430.

75 S. W. 258; Cedar Rapids Water Co. v.

Cedar Rapids. 117 Iowa. 250. 91 N. W. 1081;

Hillman v. Seattle [Wash] 73 Fee. 791; Imes

v. Chicago. B. & Q. R. Co.. 105 Ill. App. 37.

As an ordinance taking from the treasury

the duty of receiving and dispensing certain

funds and reducing his commissions. Gran

ads. v. Wood, 81 Miss. 308: Le Feber v. N. W.

Heat. L. & P. Co. [Wis.] 97 N. W. 203.

45. Von Diest v. San Antonio Traction

Co. [Tex. Civ. App.] 77 S. W. 632. An ordi

nance making it unlawful to operate street

cars unprovided with fenders and providing

that every electric street car shall have a

conductor and motorman, requires a fender

and motorman only on motor cars, and not

on trailers. Von Diest v. San Antonio Truc

tion Co. [Tex. Civ. App.] 77 S. W. 632.

46. Provisions fixing water rate held not

inconsistent. Kemble v. Millville [N. J. Err.

& App.] 56 Atl. 311.

47. Chicago v. Brown, 205 Ill. 568. 69 N.

F}. 65. Where a macadam pavement had been

in place less than four years, was in good

condition. and no reason for removing it

appeared. an ordinance requiring it to be

torn up and replaced by asphalt was void, as

unreasonable and oppressive. Chicago v.

Brown. 205 Ill. 568. 69 N. E. 65.

48. Sidewalk ordinances. Pierson v. Peo

ple, 204 Ill. 456. 68 N. E. 383.

49. Jeans v. Morrison, 99 Mo. App. 208, 73

S. W. 235.

50. Lexington v. Woolfolk [Ky.] 78 S. W.

910.

51.

S. W.

52.

Welch v, Mastin. 98 Mo. App. 273, 71

1090.

O’Brien v. Woburn, 184 Mass. 598. 69

N. E. 350. Petition therefore held not to

show appointment to office. an allegation of

due appointment being a mere conclusion.

Stott v. Chicago. 205 Ill. 281. 68 N. E. 736.

53. Ky. St. § 2775 provides that courts

shall take Judicial notice of ordinances and

that printed copy officially published under §

2761 is admissible without proof of passage

or approval. Woolley v. Louisville, 24 Ky.

L. R. 1357. 71 S. W. 893.

54. Taylor v. Sandersville, 118 Ga. 63.
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need not be proved though a new charter has been adopted provided it does not ab

rogate the ordinance.“

Before an ordinance can be admitted it must be shown that the statutory publi

cation after passage had been complied with,“ and the city clerk’s certificate under

seal is sufiicient proof of publication.“ To be admissible, the ordinance must be

properlyiattested." The book of ordinances properly identified is admissible to

prove an ordinance though it does not appear that the keeping of such record was

authorized." A published book of ordinances is admissible if authorized by stat

ute,“ even though date of passage is not shown.61 The printed certificate of the

clerk that publication was authorized suffices.62

Proceedings of the legislative body may be proved by its records or minutes.“

(§ 7) H. The remedy against invalid legislation is to enjoin enforcement

but not the passage of it.64 If wholly ultra vires it may be collaterally assailed.“

That the corporation in whoselfavor an ordinance was adopted was not yet in ex

istence will not afiect its validity.“ The exercise of a. right granted by ordinance

may be assailed by anyone specially affected." Any one of a large number affected

may enjoin enforcement of a void ordina.nce.°s If it has become a part of a con~

tract none but interested parties may complain.“ The mayor may and should as

sail the validity of an ordinance which he doubts,7° though the

a private person by laches.“

right may be lost to

§ 8. Administrative functions, their scope, and exercise."—-The mayor,'r3

police,“ clerical," and other administrative officers, have only such authority as

the charter and ordinances confer. Conferring a power on an officer withdraws

a like conflicting power granted to another.70 An ofiicer authorized to issue per,

mits for works to be made may impose reasonable conditions."

55. Gulf. C. & S. F. R. Co. v. Holt. 30 Tex.

Civ. App. 330. 70 S. W. 591.

50. Shaw v. N. Y. Cent. & H. R. R. Co..

85 App. Div. [N. Y.] 137. '

57. Pierson v. People, 204 Ill. 456. 68 N.

E. 383.

58. O'Brien v. Woburn, 184 Mass. 598, 69

N. E. 350. Copies of ordinances certified by

the clerk of the legislative body are admis

sible. The city clerk cannot certify so as to

make them admissible. Boyd v. Chicago, B.

R: Q. R. Co., 103 Ill. App. 199. Where the

original ordinance was lost and the copy was

not authenticated, it may be proved by parol

evidence. Cavanee v. Milan [Mo. App] 74

S. W. 408. Ordinance held sufliclently proved

by city attorney who last received it from

clerk, the signature sheet being lost but a

copy being offered. Webb City v. Parker

[Mo. App.] 77 S. W. 119.

59. McCaftrey v. Thomas [Del.] 56 Atl. 382.

00. Rev. St. 1899. § 3100. book published

by city authority. Campbell v. St. Louis 8:

S. R. Co.. 175 M0. 161. 75 S. W. 86.

81. So under Denison special charter. Mo.,

K. & T. R. Co. v. Owens [Tex. Civ. App.] 75

S. W. 579.

62. Chicago & E. I. R. Co. v. Beaver, 199

Ill. 34, 65 N. E. 144.

83. Shaw v. N. Y. Cent. & H. R. R. Co.. 85

App. Div. [N. Y.] 137.

04. Kadderly v. Portland [Or.] 74 Pac.

710; Boyd v. Councilmen 0t Frankfort, 25

Ky. L. R. 1311, 77 S. W. 669.

65. Ordinance wholly ultra. vires may be

collaterally assailed, e. g.. one vacating street

which council had no power to vacate. Lowe

v. Lawrenceburg Roller Mills Co. [Ind.] 69

N. E. 148.

An officer who

68. Chicago Tel. Co. v. N. W. Tel. Co., 199

Ill. 324, 65 N. E. 329.

67. As the laying of gas mains in the

street. Ray v. Colby [Neb.] 97 N. W. 591.

68. Boyd v. Councilmen 0t Frankfort. 25

Ky. L. R. 1311, 77 S. W. 669.

60. Chicago Tel. Co. v. N. W. Tel. Co.. 199

111. 324, 65 N. E. 329.

70. Capdevielle v. New Orleans & S. F. R.

Co., 110 La. 904. Construction of pleadings in

proceedings to restrain enforcement of or

dinance. State v. Earle. 66 S. C. 194.

71. Right to have municipal ordinance set

aside held barred by laches. Budd v. Cam

den [N. J. Law] 54 Atl. 569; Keeling v.

Pittsburg. V. & C. R. Co.. 205 Pa. 31.

72. A full discussion of late cases on the

law of officers will be found in title Officers

and Public Employee.

73. Galveston v. Hutches [Tex. Civ. App]

76 S. W. 214.

74. Regulation of teams and traffic does

not include authority to direct motorman to

use his street car in helping a. stalled coal

wagon. Connelly v. Metropolitan St. R. Co..

84 N. Y. Supp. 305.

75. City clerk ex oflicio clerk of board of

public works is not an ofilcial in charge of

streets. Corey v. Ann Arbor [Mlch.] 96 N. W.

477.

76. Building superintendent only. not

state factory inspector. may order fire es

capes on factories. New York v. Sailors'

Snug Harbor, 85 App. Div. [N. Y.] 855.

77- Payment of cost of inspection. People

v. Monroe. 85 App. Div. [N. Y.] 542. $100 a

month held not excessive for inspection of

subway extensions. Id.
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administers a department has no power to purchase land for his department be

yond ordinary administrative purchases pursuant to the action of the council on

matters of general policy,"3 and if modes of otficial procedure are prescribed, they

must be followed]0 Oificers who sign and issue bonds have authority to bind the

city by recitals that legal requisites have been done.80 Official power must be exer

cised within corporate limits f“ hence, a policeman cannot pursue or arrest a person

outside the corporate limits.82 De facto officer’s acts are binding,“ and a public

act signed by the “acting mayor” may be sustained if such an officer be provided

for.“ Unauthorized acts of officers may be binding by ratification," but official

power can not be conferred by cstoppel, nor can any acts of oflicers estop the city as

to a matter of law.“

All members of a committee appointed to perform a municipal function are en

titled to notice of the time and place of meeting to render the action of the majority

binding." _

Any citizen may institute proceedings to compel municipal officers to perform

their duty to the public without showing any special interest,“ though if the of

ficer would be personally liable on performance of a. particular act ordered, he can

not be compelled to perform it." A taxpayer may maintain an action against an

officer to recover money paid him by the municipality under an illegal contract

with such officer.”

The remedy to prevent exercise of powers conferred on a committee because

not delegable is quo warranto.‘n If acts be enjoined, the injunction should not be

so broad as to suspend all official functions.92

§ 9. Custody and examination of records—Any person may examine oficial

books and documents for the purpose of ascertaining financial conditions and the

facts relative to expenditures," and that the mayor appointed a committee to

examine the books, allowing the person seeking inspection to name a part thereof,“

or that the person desiring such examination is politically hostile to the adminis

tration,“ or that the examination would cause great worry or inconvenience, is not

ground for refusal of the right. The mandamus to enforce such right is properly

directed to the mayor.“

78. Extension 0! water system requires

legislative action. Queens County Water

Co. v. Monroe, 83 App. Div. [N. Y.] 105.

70. Queens County “'ater Co. v. Monroe.

83 App. Div. [N. Y.] 105.

80. Defiance v. Schmidt [0. C. A.] 123

Fed. 1.

81. Marriage by mayor outside limits held

valid as a ceremonial marriage. though un

authorized. State v. McKay [Iowa] 98 N.

W. 610.

82. Sossamon v. Cruse, 133 N. C. 470.

83. Acts of city engineer‘s substitute while

acting de facto are valid and binding. Akers

v. Kolkmeyer. 97 M0. App. 520. 71 S. “F. 536.

84. City St. Imp. Co. v. Rontet. 140 Cal.

55, 73 Fee. 729.

85. By raising a tax to pay for a building,

a city may ratify authority of a. board to bind

it by contract (or such_building. Ocorr & R.

Co. v. Little Falls, 77 App. Div. [N. Y.] 592.

Recognition of former contracts does not es

top denial of officer‘s power. Wormstead v.

Lynn, 184 Mass. 425. 68 N. E. 841.

86. Village cannot be estopped by its trus

tees' consent to assert that a grade crossing

was illegal because lacking consent of Rail

road Commissioners. Bolivar v. Pittsburg,

S. 6; N. R. Co., 84 N. Y. Supp. 678.

87. A part of the members of a water com

mittee are without authority to modify the

contract of the committee. Burge v. Rock

well City, 120 Iowa. 495, 94 N. W. 1103.

88. People v. Harris. 203 Ill. 272, 67 N. E.

785. A taxpayer is entitled to petition for

mandamus to compel public officers to per

form their duties affecting public interests

generally, thus to make an appointment to

office required by law. People v. Swanstrom.

79 App. Div. [N. Y.] 94.

80899. People v. Blocki, 203 111. 363, 67 N. E.

90.

520.

91. Parker v. Concord. 71 N. H. 468.

92. To restrain enforcement of building

ordinance as inapplicable to a particular

building. Seugrist v. Stewart, 78 App. Div.

[N. Y.] 631.

03. Charter held not to exclude persons

not designated. State v. Williams [Tenn.] 75

S. W. 948.

04. State v. Williams [Tenn.] 75 S. W. 948

05. Evidence held not to show fraudulent

motive. State v. Williams [Tenn.] 75 S. W.

948.

90.

Stone v. Bevans, SS Minn. 127, 92 N. W.

He being custodian under Wat. Dig.
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§ 10. Police power and public regulations. A. In generaZ.-—All property is

held, and all contracts are made, subject to the police power" when exercised by

ordinances not offensive to the constitutional guaranties” and fairly and impar

tially executed.”

The police power cannot be limited by contract,1 or defeated by an estoppel.2

A failure to enforce an ordinance8 or a suspension thereof as to particular par

ties and times does not constitute a license to do the prohibited act.‘

Laws and regulations necessary for the protection of the health, morals, and

safety of society, are strictly within the legitimate exercise of it.“ In the absence

of constitutional restrictions, the legislature may invest municipal corporations

with the police power of the state in whole or in part.6 A police regulation, ob

viously intended as such, and not operating unreasonably beyond the occasions of

its enactment, is not invalid simply because it may incidentally aflect the exercise 01‘

some guarantied right ;’ but it must have some relation to the public health or safe

ty, and such must be, in fact, the end sought to be obtained,8 and the means used

must be such as are reasonably necessary for the accomplishment of the purpose,

and must not be unduly oppressive upon individuals or the public.’ Where a city

council is vested with full power over a subject, and the mode of its exercise is

not limited, it may exercise it in any manner most convenient." A municipality

cannot arbitrarily interfere with private business, or impose unusual or unnecessary

restrictions upon lawful business and occupations,11 or create a monopoly.“

1902. pp. 19, 20. § 6: p. 22. §§ 1, 2; p. 107, art.

5. State v. \Villinms [Tenn.] 75 S. W. 948.

M. The fact that an ordinance requiring

street cars to be equipped with air brakes

will require a. large expenditure of money

by the company will not render it invalid.

People v. Detroit United Ry. [Mich.] 97 N.

W. 36; Dobbins v. Los Angeles. 139 Cal. 179,

72 Pac. 970; Dept. of Health v. Ebling Brew.

Co.. 78 N. Y. Supp. 11.

98. Constitutional Law, 1 Curr. Law, 569.

09. A discriminatory execution of a valid

ordinance is in violation of the State and

Federal constitutions and subversive of jus

tice. Boyd v. Board of Councilmen, 25 Ky.

L. R. 1311, 77 S. W. 669.

1. Ottawa v. Bodley, 67 Kan. 178, 72 Pac.

545.

2. As to prohibit manufacture of gas with

in certain limits even as to works in the

course of erection by having given a. per

mit for such erection. Dobbins v. Los An

geles, 139 Cal. 179, 72 Pac. 970.

3. As failure to enforce ordinance pro

hibiting erection of certain buildings within

fire limits. Chimine v. Baker [Tex. Civ.

App.] 75 S. W. 330', Centralia. v. Smith [Mo.

App.] 77 S. W. 488.

4. A city is not liable for injuries result

ing from an explosion of fire works during

the time of suspension of ordinance forbid

ing their use. Landau v. New York, 90 App.

Div. [N. Y.] 50.

5. Louisville v. Wemhoi’f, 25 Ky. L. R. 995.

76 S. W. 876.

0. Dnnville v. Hatcher [Va.] 44 S. E. 723.

The police power of a municipal corporation

under the constitution 0! California is as

broad as the power of the legislature ex

cept that it must be local and not in con

flict with the general laws. Such power is

conferred by Const. art. 11, § 11; and San

Francisco Charter, art. 2. c. 2, § 1. subd. 1,

does not limit this grant. Odd Fellows‘

Cemetery Ass'n v. San Francisco, 140 Cal.

226, 72 Fee. 987.

Under the general welfare clause of “a

charter, :1 municipality cannot, as a general

rule, exercise any powers but those which

are necessarily or fairly implied from or in

cident to, its express powers, and those which

are indispensable to the declared purposes

for which the corporation was created. Wat

son v. Thomson, 116 Ga. 546, 59 L. R. A. 602.

In New York City, the superintendent of

buildings alone has power to require fire

escapes on factory buildings. The factory

inspector has no such power under the La.

bor Law. Laws 1897. D. 481. c. 416, E 82 did

not expressly nor by implication repeal

Greater New York charter (Laws 1897 c.

878) page 224 § 647 providing that the super

intendent of buildings in that city have juris

diction to require fire escapes on factory

buildings. City of New York v. Sailors' Snug

Harbor, 85 App. Div. [N. Y.] 355.

7. Anderson v. State [Neb.] 96 N. W. 149.

8. Cal. Reduction Co. v. Sanitary Reduc

tion Works [C. C. A.] 126 Fed. 29.

9. Cal. Reduction Co. v. Sanitary Reduc

tion Works [C. C. A.] 126 Fed. 29; Ivlns v.

Trenton, 68 N. J. Law, 501. In a. prosecu

tion thereunder the fact that an ordinance

is so unreasonable as to amount to a con

fiscation of property under the guise of regu

lation may be shown. State v. Earle, 66 S.

C. 194.

10. Danville v. Hatcher [Va.] 44 S. E. 723.

11. Cal. Reduction Co. v. Sanitary Reduc

tion Works [C. C. A.-] 126 Fed. 29.

12. San Francisco supervisors held to have

power to contract to remove garbage giving

the party the exclusive privilege on certain

payments to the city. Ordinance valid under

statutes and as echlse of police power

[St. 1863, c. 352, p. 640; Const. art. 11. 5 11].

Cal. Reduction Co. v. Sanitary Reduction

Works [C. C. A.] 126 Fed. 29.
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Unless a court can see that a. given police regulation has no just relation to

the object which it purports to carry out, and no reasonable tendency to protect the

public safety, health, comfort, or morals, the decision of the legislative body as to

the necessity or reasonableness of the regulation is conclusive." It should be mani

fest that the discretion reposed in the municipal authorities has been abused by the

exercise of the powers conferred in an arbitrary“ or discriminating‘5 manner. The

test of whether an' ordinance is a. valid exercise of the police power or not is whether

the regulation is a bona fide exercise of such power or an arbitrary and unreasona

ble interference with the rights of individuals under the guise of police regulation."

Where a municipal corporation is expressly authorized to enact a certain ordi

nance in execution of the police power, such ordinance stands on the basis of a stat—

ute and its reasonableness cannot be inquired into by courts except as such ques

tion would bear on the constitutionality of a. statute of the same nature." It

cannot be declared void because it is an unreasonable and oppressive exercise if the

power exercised is bona fide for the protection of the public." In Illinois the rule

is limited to powers prescribed in detail.“

Such ordinances are presumed to be reasonable and valid, and the burden of

showing that they are unreasonable is on the party attacking them.20

(§ 10) B. For public protection a city may regulate the speed of trains,’"1

operationof locomotives.22 and compel railroad companies to erect gates at cross

ings within the corporate limits,“ and require elevation of tracks so as to avoid

grade crossings over public streets.“ Street railroads may be regulated to the ex—

tent of requiring reasonable safeguards against danger." The city may forbid per

sons to let animals run at large and provide for impounding such animals." -

13. Ordinance forbidding burials in cem

eteries in the city and county of San Fran

cisco is valid. Odd Fellows' Cemetery Ass'n

v. San Francisco, 140 Cal. 226, 73 Pac. 987;

Dobbins v. Los Angclcs, 139 Cai. 179, 72 Pac.

970. It will be upheld unless it has real re

lation to the object such as to preserve or

protect public safety, health, comfort, or

morals, or is a palpable invasion of rights se

cured by fundamental law. Maanrland v.

Wash., A. & M. V. R. Co., 18 App. D. C. 456.

14. Chicago & A. R. Co. v. Carlinville, 200

Ill. 314, 65 N. E. 730, 60 L. R. A. 391.

15. An ordinance directing the removal of

particular tracks from a street held uncon

stitutional as class legislation. People v.

Blocki, 203 Ill. 363. 67 N. E. 809.

16. Anderson v. State [Neb.] 96 N. W. 149.

17. Anderson v. State [Neb.] 96 N. W. 149.

The reasonableness of an ordinance is a

question of law for the court. Chimine v.

Baker [Tex. Civ. App.] 75 8. W. 330. Power

to declare unreasonable restricted to or

dinances passed under supposed incidental

power of municipality. Danvilie v. I'Iatcher

[Va] 44 S. E. 723.

18. Ordinance requiring railroad compa

nies to erect and maintain gates at street

crossings held valid under the laws of Ky.

[St § 3490. subsec. 25]. Chesapeake & O.

R. Co. v. Maysvilie. 24 Ky. L. R. 615, 69 S. W.

728.

10. In Illinois it is held that where an

ordinance is passed in pursuance of a. power

expressly conferred by the legislature, and

the details of such municipal legislation are

prescribed, it cannot be held invalid as un

reasonable, but if the details are not pre

scribed, then such ordinance must he a

reasonable exercise of the power conferred.

Chicago & A. R. Co. v. Cariinville, 200 Ill.

314, 65 N. E. 730, 60 L. R. A. 391.

20. Chicago & A. R. Co. v. Carlinviile.

200 111. 314. 65 N. E. 730, 60 L. R. A. 391;

Dept. of Health v. Ebling Brew. Co., 78 N.

Y. Supp. 11; Ivins v. Trenton, 68 N. J. Law.

501. It the ordinance shows on its face that

it contemplates a. safeguard against a danger

to the public it will be presumed to be valid.

People v. Detroit United Ry. [Mich.] 97 N.

W. 36.

21. Chicago & A. R. Co. v. Carlinville. 200

Ill. 314, 65 N. E. 730, 80 L. R. A. 391. And

such ordinances if reasonable cannot be said

to be invalid as an interference with inter

state commerce or the United States mail.

Ordinances regulating speed of trains within

corporate limits are a. valid exercise of the

police power. Chicago & A. R. Co. v. Cariin~

ville, 200 Ill. 314. 65 N. E. 730. 60 L. R. A.

391. Ordinance limiting speed of trains is

held reasonable and valid. Chicago & A. Rv

Co. v. Carllnville, 103 Ill. App. 251. Burns'

Rev. St. 1901, 5 4404, 4357, cls. 4. 6, 9. 16.

Baltimore & O. R. Co. v. Whiting [Ind.] 68

N. E. 266.

22. Ordinance to regulate escapement of

steam from locomotives held reasonable.

Pittsburg. C.. C. & St. L. R. CO. v. Robson.

204 Ill. 254. 68 N. E. 468.

23. Ky. St. 5 3490, sub. 26. Chesapeake

& O. R. Co. v. Maysvilie, 24 Ky. L. R. 615,

69 S. W. 728.

24. Such ordinance does not invade prop

erty rights of adjoining landowner. Osburn

v. Chicago. 105 Ill. App. 217.

25. Under statutes of Michigan (Comp.

Laws. §§ 6425, 6447) requiring the consent

of cities to the construction of street rail

ways. and where a. city has reserved the
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Buildings and other simciures.—Thc city may regulate the erection and repair

of buildings and other structures,” the uSe of theatres,“ bill boards, posters, and

signs.2° But a. building cannot be arbitrarily declared a nuisance,30 nor does the

conduct of inmates make it such.“1

at certain times or under consent of authorities.”2

The use of fireworks may be forbidden except

For reconstruction of a structure

to conform to specifications, the city is not absolutely entitled to recover from the

delinquent owner."

(§ 10) 0. Health and sanitation.“—-Everything which from its nature and

surroundings is, or is liable to become, a menace to the public health, is a proper

subject to be dealt with under the police power.” Thus the city may prohibit man

ufacture or storage of gas within certain limits," and may require, under penalty,

power, in an ordinance granting such con

sent, to make such further rules and regu

lations as may be necessary to protect the

public interest and welfare, it may thereaft

er require street cars to be equipped with

air brakes. People v. Detroit United Ry.

[Mien] 97 N. W. 36.

20. McVey v. Barker, 92 Mo. App. 498.

To impound hogs under Ky. St. 1899, § 3637,

authorizing police and sanitary regulations.

Thompson v. Mlllen, 24 Ky. L. R. 2479, 74

S. W. 288. Ordinance prohibiting animals

running at large in Neosho held not repealed.

Animals may be impounded though belong

ing to a non-resident, under Rev. St. Mo.

1899. § 5959. Jeans v. Morrison, 99 Mo. App.

208, 73 S. W. 235. The ordinance in this case

was held to be in addition to and not in re

peal of one enumerating other animals.

Negligently allowing horse to escape is

not "permitting" him "to run at large."

Decker v. McSorley, 116 Wis. 643, 93 N. W.

808.

27. They may prohibit erection of build

ings of combustible material within certain

limits. Ordinance held not to require build

ings to be absolutely fire proof, and that it

need not define the words "combustible" and

"fireproof." Chimine v. Baker [T8X. Civ.

App] 75 S. W. 330. Power to regulate repair

of buildings does not warrant ordinance

against excavations below a certain depth

without shoving up adjacent buildings. Car

penter v. Reliance Realty Co. [Mo. App.] 77

S. W. 1004. An adjoining owner may sue for

an injunction to restrain the erection of a.

building in violation oi.‘ such ordinance, where

he can show that it will cause him special

and irreparable injury. Chimine v. Baker

[Tex. Civ. App.] 75 S. W. 330.

28. Space in rear of orchestra circle is

not a “passage way" required to be kept

Sturgisclear. Greater N. Y. Charter, § 762.

v. Grau, 39 Misc. [N. Y.] 330. But space

leading to a. side entrance is. Sturgis v.

Hayman, 84 N. Y. Supp. 126.

29. Greater New York charter (Laws 1897,

p, 212, c. 378, 5 610) did not authorize the

park board to enact an ordinance prohibiting

the posting of bills, placards. or advertising

on property adjacent to public parks, and

consol. act, '§ 688 authorizing it is in violation

of const. art. 1. § 6, forbidding the taking

of private property for public use without

compensation. People v. Green, 85 App. Div,

[N. Y.] 400. An ordinance regulating the

height of bill boards and providing for de

struction of those exceeding that height

without permit is valid. Within Buffalo

Charter, i 17 authorizing abatement of nui

sances, but the ordinance (5 48) was held to

be prospective only in'operation. Whitmier

v. Buflalo, 118 Fed. 773.

30. A city ordinance declaring that if any

person shall erect any structure within the

city limits without the consent of the com

mon council. which would be greatly in

jurious to adjacent property. and destroy the

comfort, convenience, peace, and reasonable

enjoyment of life of adjacent residents. the

same shall constitute a nuisance and he shall

be punished, etc.. is unconstitutional, be

cause glving arbitrary power to the council.

Boyd v. Board of Councilmen, 25 Ky. L.

R. 1311, 77 S. W. 669.

31. Without power to declare church to

be erected for colored persons a nuisance on

the ground that the method of worship em

ployed in the building then occupied was

so noisy as to be disagreeable to residents

in the vicinity. Kentucky Statutes (§ 3290.

subsecs. 24-26 and § 3290, subsees. 14, 16)

giving authority to regulate buildings and

suppress nuisances, gives city no such power.

Boyd v. Board of Councilmen, 26 Ky. L. R.

1311. 77 S. W. 669.

82. Ordinance prohibiting explosion of

fireworks without consent of mayor valid.

Centralia. v. Smith [Mo. App.] 77 S. W. 488.

Withdrawal of restriction does not make city

liable for accident. Landau v. New York, 90

App. Div. [N. Y.] 50.

83. Under an ordinance forbidding, under

penalty. the maintenance of certain struc

tures except as authorized, recovery cannot

be had by the city for cost of replacing by

proper structure on failure of the owner to

replace it. Water fiumes across streets.

Bountiful City v. Lee [Utah] 75 Pac. 368.

34. See, also, title Health, 2 Curr. Law,

173.

35. Cal, Reduction Co. v. Sanitary Re

duction Works [C. C. A.] 126 Fed. 29. When

ever a thing or act is of such a nature that

it may become a nuisance. or may be in

jurious to the public health. if not suppressed

or regulated, the legislative body of a mu

nicipal corporation in California may, in

the exercise of its police powers, make and

enforce ordinances to regulate or prohibit

such act or thing, although it may never

have been offensive or injurious in the past.

Odd Fellows“ Cemetery Ass’n v. San- Fran

cisco, 140 Cal. 226. 73 Pac. 987.

36. Ordinance held to include works in

course of construction under permit, the lat

ter not constituting a. contract so as to af

fect the validity of the ordinance. Dob

bins v. Los Angeles, 139 Cal. 179, 72 Pao,

970.



968 2 Cur. Law.MUNICIPAL CORPORATIONS § 10D.

the use of smoke consumers on furnaces," or forbid emission of smoke.” It may

declare it a misdemeanor to permit weeds to grow ;” may prohibit keeping certain

aninr ils within corporate limits,“0 and regulate the removal of dead animals ;“ may

summarily abate nuisances to prevent the spread of contagious diseases even to the

extent of the destruction of private property {‘2 may be authorized to fill lots where

water stagnates and to assess the cost to the owner.‘3 It may maintain pest houses“

even beyond city limits,“ and may regulate or suppress cemeteries within the lim

its.“

(§ 10) D. Regulation and inspection of business—The sale of intoxicating

liquors," the sale and inspection of milk within corporate limits,“ the location of

markets and regulation of sales" and of weights,50 and licensing and regulation of

hackmen and drivers,51 are proper subjects of police power. When the state legis

lature, empowered to tax ad valorem or by license, taxes ad valorem, such an act

is not to be regarded as repealing a city’s general power to exact a license.“

87. Sanitary Code N. Y. § 134.

Health v. Ebling Brew. Co.. 78 N. Y. Supp.

11. But to warrant a recovery it must ap

pear that the emission was detrimental or

annoying to some person. Dept. of Health

v. Philip & W. E. Brew. Co., 38 Misc. [N. Y.]

537.

38. People v. Horton. 41 Misc. [N. Y.] 309.

39- Such an ordinance does not violate

Const. art. 2, § 4, or U. S. Const. amendments

art. 5. St. Louis v. Gait [No.1 77 S. W. 876.

Under Const. art. 9. §§ 20-25, and the charter

of St. Louis giving it power to abate nui

sances on private property, such city has

power to forbid the owner of land to permit

the growth of weeds. Id.

40. Swine. Smith v. Collier, 118 Ga. 306.

Ordinance providing that no live chickens

may be kept in New York city without per

mit from board of health is valid. Adoption

hy the legislature of a provision of the san

itary code void because of want of power

in the board of health is a ratification. Adop

tion held not a state law. People v. Davis,

78 App. Div. [N. Y.] 670.

In Massachusetts the board of health alone

has power to regulate the business 0! keep

ing.live stock within corporate limits and

a town ordinance forbidding keeping of

swine on penalty, etc., is void under Rev.

Laws Mass. c, 75, § 91. Com. v. Rawson, 183

Mass. 491. 67 N. E. 605.

41. The arbitrary refusal to permit the

owner to remove the carcass of a dead an

imal, which had not become a nuisance. in the

manner prescribed by police regulations, is

an attempt to deprive the owner of his prop

erty. Campbell v. D. C., 19 App. D. C. 131.

42. As the killing of animals affected with

contagious disease. Rev. St. 1898. §§ 1411

12. does not provide an opportunity of the

owner to be heard. Lowe v. Conroy [Wis]

97 N. W. 942.

48. But it cannot assess the cost where

negligence in grading streets causes it. Pat

rick v. Omaha [Neb.] 95 N. W. 477.

44. The maintenance of a pest house un

der express authority can be enjoined only

when it is carelessly or negligently used

contrary to the intent of the law. Lorain v.

Rolling, 24 Ohio Circ. R. 82.

45. In Ohio a city may erect a. pest house

outside the corporate limits without the con

sent of the municipality in which the land

whereon it is to be erected is situate. Lorain

v. Rolling. 24 Ohio Circ. R. 82.

Dept. of , 40. San Francisco ordinance prohibiting

burial within corporate limits is not in con

flict with Code. §§ 608-616 providing for in

corporation of cemetery associations nor Pen.

Code, §§ 292, 297, directing burial of deceased

persons in cemeteries established by the su

pervisors. and is valid. Odd Fellows' Ceme

tery Ass'n v. San Francisco. 140 Cal. 226, 73

Fee. 987.

47. Danville v. Hatciier [Va.] 44 S. E. 723.

48. Norfolk city code. 0. 43, i 344, is not

invalid as purporting to operate without cor

porate limits nor invalid within Acts 1895-6,

p. 685, c. 625, prohibiting taxation of farm

products because it requires a. license fee

from dealers. Norfolk v. Flynn [Va] 44 S.

E. 717.

49. Under code, § 717. State v. Smith

[Iowa] 96 N. W. 899. It is not in restraint

of trade to establish public markets and re

quire license from parties vending meats

elsewhere. Buffalo v. Hill, 79 App. Div. [N.

Y.] 402.

50. It is not an unreasonable restraint of

trade to require corn sold in the city to be

weighed on a. city scale, and corn sold to

mill for grinding held to be within the

ordinance (State v. Smith [Iowa] 96 N. W.

899); but in the absence of express power to

so enact, an ordinance requiring inspection

of weights and measures, the costs thereof

to be paid by the merchant. is unreasonable

(Springfield v. Starks, 93 Mo. App. 70).

51. Under charter 0! Atlantic City and N.

J'. Gen. St. p. 2236, § 532, ordinance 1i

censing drivers and making it unlawful for

them to refuse to convey passengers is rea

sonable. Atl. City v. Fonsier [N. J. Law] 56

Atl. 119. Requiring license and fixing hack

stands, is not discrimination between classes

because it imposes fine on those not li

censed. Combs v. Lakewood '1‘p.. 68 N. J.

Law, 582. An abutter by consenting to hack

stands in front of his premises cannot ex

empt the hackmnn from liability for license

fee for private hackstands. In,New York

city every coach or cab not using public

hackstands must pay a specially prescribed

license fee (Greater New York Charter, §§

456, 457) and 825 additional it‘ using stands

not public (sections 50, 51; New York City

Ordinance May 22, 1899, i! 12, 13). N. Y. v.

Rcesing. 77 App. Div. [N. Y.] 417.

52. Laws 1889-90, p. 197, c. 244 did not re

strict the general charter power to license
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The regulation of public services and utilities cannot be undertaken in the

guise of abating nuisances where no charter power exists to do so directly,“ nor

can a franchise granted by the state be thereby impaired.“ Such power is measured

by charter.“ A city supplying such service may cut it ofi for violation of rules.“

The regulation of the business of supplying gas and water to inhabitants and of

service rates therefor is fully treated elsewhere."

A license tax on telegraph companies," and a prohibition against their fur

nishing information to pool rooms have been sustained," but not a special tax

on salesmen from without the state.“

Where there is nothing in the business calculated to interfere with the peace,

good order, or safety of the community, it cannot, under the general welfare clause

of its charter, prohibit one from carrying on his usual avocation on Christmas

day,61 nor in the absence of express authority compel grocery and dry goods stores

to close at a particular time,“2 but they may compel closing of places dispensing

spirituous liquors during certain hours and removal of obstructions to interior

view of such places."

The duty to take out a license rests on those only who are clearly within the

terms of the ordinance.“

(§ 10) E. Control of streets and public places—Municipalities can exercise

no powers respecting streets excepting such as are conferred by statute.“ The leg

islature may authorize them to prohibit collection of crowds on public streets to the

hindrance of travelers.‘m

machine shops. Norfolk v. Grlflith-Powell

Co. [Va] 45 S. E. 889.

58. Ordinance construed and held not an

attempt to abate a. nuisance. under Burns'

Rev. St. 1901. § 4357. subd. 4. but an at

tempt to regulate the price of gas, which

the city was without power to do. Rush

ville Natural Gas Co. v. Morrlstown, 30 Ind.

App. 455. 66 N. E. 179.

54. Ordinances regulating water convey

ance cannot apply to a. corporation convey

ing water through a. city under a. state

franchise. Under Transportation Corpora

tions law. Rochester & L. 0. Water Co. v.

Rochester. 176 N. Y. 36, 68 N. E. 117.

55. Under Ky. St. 1899. i 3290. cities of

the third class have power to regulate water

rates Whether supported by private indi

viduals or corporations. Owenshoro v. 0w

ensboro W'aterworks Co., 191 U. S. 358. Duty

of commissioner of water supply in New York

City to test water meters under charter. §

475. People v. Monroe. 84 App. Div. [N. Y.]

241.

56. The water commissioner has not power

under Greater New York Charter, § 478, in

addition to cutting off the water supply for

violation of its rules to arbitrarily require

the consumer to pay any sum which he

might fix as the cost for cutting off the sup

ply and to refuse the consumer water in the

absence of payment of such costs. Such

charge is a penalty to be‘ recovered by ac

tion. People v. Monroe, 41 Misc. [N. Y.] 198.

57- See Gas. 2 Curr. Law, 139; WVater and

Water Courses.

58. Norfolk ordinance No. 126 imposing

license tax on telegraph companies held

only to impose tax on state business and not

violative of Fed. Const. art. 1. § 8. conferring

von congress the sole right to regulate inter

state commerce, or art. 10. i 4. of the state

constitution authorizing the general assem

Ordinanecs, prohibiting distribution of hand bills, circu

bly to levy taxes on business which cannot

be reached by the ad valorem system. Post

al Tel. Cable Co. v. Norfolk [Va.] 43 S. E.

207.

59. An ordinance prohibiting the opera

tion of pool rooms is a valid exercise of the

police power. Louisville v. W'emhoi't, 25

Ky. L. R. 995. 76 S. W. 876.

00. Ordinance of Blakely imposing a. spe

cial tax on “transient dealers" in merchan

dise held invalid under Van Epp's Code

Supp. § 6045. forbidding such a. tax. Hot

mayer v. Blakely, 116 Ga. 77 .

61. Watson v. Thomson, 116 Ga. 546, 59

L. R. A. 602.

62. Such power not granted to cities by

Code N. 8. § 3799. State v. Ray, 131 N. C.

814, 60 L. R. A. 634.

83. Under Ky. St. §§ 3058 & 3059. McNulty

v. Toopf. 25 Ky. L. R. 430. 75 S. W. 258. But

a provision in such ordinance making it ap

plicable to druggists and wholesale dealers

is invalid, they being prohibited from sell

ing as a beverage. Id. A provision that

the exit of any person from a saloon during

the time when it should be closed shall be

prime. facie evidence of violation is invalid

as an attempt to legislate on the weight of

evidence. McNulty v. Toopf, 25 Ky. L. R.

430. 75 S. W. 258.

64. Engineer on scow temporarily in har

bor not liable under ordinance for licensing

of all engineers of boilers "in the city." Peo

ple v. Prlllen. 173 N. Y. 67. 65 N. E. 947.

65. Clay City v. Bryson. 30 Ind. App. 490.

66 N. E. 498. Power to define and remove

nuisances does not allow a city to permit

use of a street. so as to be a nuisance. Ice

chute across sidewalk. Young v. Rothrock

[Iowa] 96 N. W. 1105.

66. Evidence sufficient to convict defend

ant of violating such an ordinance. People

v. Pierce, 85 App. Div. [N. Y.] 125.
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lars, etc, on city streets," and prohibiting erection of swinging signs and perma

nent awnings over streets,“ or regulating hack stands at railroad depots and

grounds,“ or the speed of automobiles,“ are valid. An ordinance requiring a street

railway company, under penalty, to clean streets between the rails, is a valid exer

tise of a police power.11

(§ 10) F. Definition of offenses and regulation of criminal procedure.—

Within their charter powers,“ cities may declare and define ofienscs," and may

regulate criminal procedure,“ and enforce regulations clearly looking to the safety

of the public, and reasonably adapted to such end."5 The fact that the crime is

also one at common law," or that general statutes exist upon the same subject is not

obnoxious to such power."

§ 11.
streets," and the improvement of them," are fully treated in other titles.

Property and public places—The opening, maintenance and use of

When

.10 empowered by charter,so land may be purchased for municipal purposes,“1 as

[or a public park,82 and power to take by purchase may be implied."

67. Does not contravene const. art. 1, i 5,

guaranteeing free speech. Anderson v. State

[Neb.] 96 N. W. 149.

68. Ordinance held valid under charter of

City of Trenton (N. J. P. L. 1874, p. 331).

Does not invade any rights of the adjoining

owner. Ivins v. Trenton, 68 N. J. Law, 501.

is not necessarily invalid because restricted

to certain districts. Validity depends gen

erally on the reasonableness of the ordi

nance, as where the portion affected is the

business center and most crowded thorough

fare. Id.

69. City of the second class has full au

thority. Ottawa v. Bodiey, 67 Kan. 178, 72

l'ac. 545. Under the laws of Kansas (Gen.

St. 1901, Q 1005), authorizing cities to regu

late railroad depots and depot grounds, a

regulation requiring hackmen and others,

who solicit passengers at railway stations,

to occupy certain places designated by the

city marshal, is reasonable and valid. Such

power is not affected by any contract which

a hackman may make with‘ a. passenger to

meet him at a place other than that designat

ed by the city marshal. Ottawa v. Bodley,

67 Kan. 178, 72 Pac. 545.

70. New York Laws 1903, p. 1418. c. 625,

§ 163, did not confer on municipalities the

power to pass an ordinance to regulate the

speed of automobiles. People v. Ellis, 88

App. Div. [N. Y.] 471.

71. Nor does it violate the rule as to

equality and uniformity of legislation (Chi

cago v. Chicago Union Traction Co., 199 Ill.

259, 65 N. E. 243. 59 L. R. A. 666), and since

a city cannot deprive itself of the right to

exercise its police power, by ordinance or

contract, it does not impair the contract

granting the use of the streets (Id.).

72. In “Fest Virginia, in the absence of

express authorization, they are without au

thority to regulate or prohibit gaming or

gaming devices. State v. Godfrey [W. Va.]

46 S. E. 185. -

73. Under a power to regulate the run

ning at large of dogs and to provide for their

destruction, in case of violation, the munici

pal corporation may provide that the owner

of such dog be guilty of a misdemeanor

[Code Iowa, §§ 707, 680]. Sibley v. Lastrico

[Iowa] 97 N. W, 1074. Under a city charter

giving the council power to regulate the po

Iice of the city. it has authority to pass an

By per

ordinance making it a. misdemeanor to dis

turb the peace by obstreperous conduct, un

usual noise, fighting, etc. Glasgow v. Bazan,

96 Mo. App. 412. 70 S. W. 257. Under the

laws of Delaware (18 Del. Laws, p. 277, c.

161, Q 11) empowering cities to make such

regulations and ordinances for the govern

ment of the town as they may deem neces

sary. they may adopt ordinances making it

an offense to be drunk, disorderly and noisy.

McCaffrey v. Thomas [Del.] 56 Ati. 382. May

prohibit gambling and pool selling and deliv

ery of telegrams to pool rooms. Louisville

v. Wemhoff, 25 Ky. L. R. 995, 76 S. W. 876.

74. May authorize arrest without warrant

when ordinance is violated in their view.

Venn v. State [Tex. Cr. App.] 77 S. W. 813.

75. Ordinance requiring street cars to be

equipped with air brakes held reasonable

and valid. People v. Detroit United R. Co.

[Mich.] 97 N. W. 36.

76. Ky. Rev. St. 1899, § 2782, merely de

fined the authority of a city of the first class

in prescribing the limit of punishment. Lou

isville v. Wemhoff, 25 Ky. L. R. 995, 76 8. W.

876.

77. Rev. St. 1884, § 6258. does not prevent

ordinances on subjects provided for by gen

eral law but intends only that they shall

conform to general law. Glasgow v. Bezan.

96 Mo. App. 412. 70 S. W. 257. Ordinance

prohibiting obstreperous conduct, unusual.

noise, or fighting. Id.

78, 79. Highways and Streets, 2 Curr. Law.

177; Dedication, 1 Curr. Law, 903. Public

Works and Improvements.

80. Villages have no express or implied

power to purchase realty for a. public park

under the laws of Missouri. Vaughn v.

Greencastle [Mo. App.] 78 S. W. 50.

81. City of Concord, under Pub. St., 0. 40.

§ 4, c. 50, § 5. and Laws 1849, c. 835, § 18. has

power to purchase land for a. city building.

Parker v. City of Concord. 71 N. H. 468.

82. Under Ky. St., §§ 3038, 3058. subsec. 16,

Lexington v, Kentucky Chautauqua Assem

bly, 24 Ky. L. R. 1568, 71 S. W. 943. Power

to take lands for a. “driveway with a park"

or to extend or improve “such park," war

rants the tnking of new lands for part of an

existing park, and for a connecting driveway

[Laws 1881, p. 116]. Barney v. Lincoln Park

Com'rs. 203 111. 397.

88. Power to take title to wharf by
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fornzance, an agreement to maintain certain reclaimed lands as a park, in consid

eration of a right to occupy, gives a vested interest in the public for park pur

poses, so long as the land shall be so used.“ A city may own realty outside its lim

its for purposes which are essential to its welfare.85 It is without power to acquire

land to donate to a. waterworks company." A municipal corporation has implied

power to light public buildings and streets," and if given power to provide therefor,

may purchase or erect light and water plants." The legislature may commit the

holding and management of waterworks to a board for the benefit of a city,” but

in so doing a power to lease reserved to the mayor and council as part of a statu

tory dedication, cannot be repealed." The title of New York City to the sub

aqueous lands of the Hudson river is subject to the public use of the river.“ The

streets therefore are extended over wharves erected," and the legislature may pro

vide for an exterior street over such lands."

In the absence of express authorization a municipal corporation cannot sell

property held and used by it for public purposes,“ but it may sell any sort of prop

erty within the terms of the charter power to sell.” A lease may, however, be sus

tained, if in furtherance of a granted power,“ and will not be enjoined merely be

cause for a longer term than is authorized." An option whereby the city has the

privilege of buying property is not held for a public use, hence it may be sold,

though the property, if purchased under the option, would have been so held.” It

may purchase mortgaged property for public use, though it is forbidden "to mort

gage public property.”

An exclusive use of streets cannot be granted in the face of a statute contem

plating the continuance of the public use,1 nor can the public use be impaired for

purely private benefit.“

“agreement or condemnation" includes pow~

er to purchase. Bell v. New York, 77 App.

Div. [N. Y.] 437.

84. The occupant cannot revoke it by grant

and his grantees are estopped. Barney v.

Board of Com'rs of Lincoln Park, 203 Ill. 397,

67 N. E. 801.

85. The limit of the distance from its

boundaries within which it may exercise this

right depends on the nature of the end in

view and the circumstances of each par

ticular case. Schneider v. Menash'a. 118 Wis.

298, 95 N. W. 94. May do so for sanitary

purposes. E. g. for perfection of sewer sys

tem. Langley v. City Council of Augusta.

118 Ga. 590. A city having express authority

to grade and pave streets and to purchase

and hold all property necessary or conven

ient for its use has, by implication, author

ity to purchase a. stone quarry outside its

corporate limits. for the purpose of obtain

ing rock for street construction. Schneider

v. Menasha. 118 Wis. 298, 95 N. W. 94.

86- Cain v. Wyoming, 104 Ill. App. 538.

87, 88. Fawcett v. Mt. Airy [N. C.] 45 B. E.

1029.

80. Brockenbrough v. Charlotte Water

Com‘rs [N. C.] 46 S. E. 28.

90. Act March 16. 1872. did not repeal act

March 13, 1872, declaring certain land in

San Jose a. public park and authorizing a

lease thereof. Harter v. San Jose, 141 Cal.

659. 75 Pac. 344,

0!, 82, 03. Knickerbocker Ice Co. v. Forty

second St. & G. St. Ferry R. Co., 176 N. Y.

408. 68 N. E. 864. A grant by the city con

veyed only pierage and wharfage rights. Id.

N. Waterworks and lighting systems.

Lake County Water & Light Co. v. Walsh.

160 Ind. 632. 66 N. E. 530.

96. A general power to alienate property

includes a power to sell property devoted to

burial purposes. Wright v. Morgan. 191 U.

S. 55.

90. Power to 'establish, construct, main

tain, and control wharves. on banks not

privately owned. authorizes a. lease to- one

who will build the wharf. Kemp v. Stradley

[Mich.] 97 N. W. 41. Street so extended is

not in all respects a highway. Id.

Lease of a portion of a. park for hotel

purposes held valid. at least for 10 years.

even if not for the stipulated term 0t 25

years. Harter v. San Jose, 141 Cal. 659. 75

Pac. 844.

98. May sell an option to purchase water

works, since it is not property. owned by it

dedicated to public use. DeMotte v. Valpa

raiso [Ind.] 67 N. E. 985.

90. While a municipality, unless express

ly authorized, cannot mortgage property lm

pressed with a. public trust. yet it may pur

chase property employed in a public service

which is subject to an incumbrance payable

in the future. E. g. water works. State v.

Topeka [Kan.] 74 Pac. 647.

1. Street railway franchise. Hurd's Rev.

St. 1899, c. 13121. § 1. Russell v. Chicago & M.

Electric R. Co.. 205 Ill. 155. 68 N. E. 727.

Cities in Oklahoma. cannot grant exclusive

gas or other public service franchises. Ter

ritory v. De Wolfe [Okl.] 74 Pac. 98.

2. Cannot grant away public use of street

for a. private switch track. Cereghino v.

Oregon Short Line R. Co.. 26 Utah, 467, 73

P110. 634. Cannot be vacated for purely pri
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The city cannot improve a private way.8

Mere informalities in the execution of a deed by a. municipal corporation will

not invalidate it.‘ Cases construing such grants are cited in the note.5

Title to municipal property cannot be acquired by adverse possession.‘

There can be no diversion of property to a purpose difierent from, and not in

contemplation of, that for which it was acquired,’ but the municipal authorities have

discretionary powers to make such casual and incidental use of public property as

may not be inconsistent with, or prejudicial to, the main purpose for which they

were acquired.8 Open squares dedicated as such cannot be closed.“
One pe

culiarly injured may sue for wrongful misuse of public property.10

A city is not liable for defects in a park building leased in good order to, and

put in exclusive control of, the injured person’s employer.u

§ 12. Contracts. A. Power and authority in general.—Contract power must

be found in the charter" or implied as necessary or incident to corporate existence,"

vate reasons. 0. g. to allow building on it.

Pence v. Bryant UV. Va] 46 S. E. 275.

3. Culver v. Yonkers, 80 App. Div. [N. Y.]

309.

4. As where executed by the mayor in

stead of by a special commissioner. Wright

v. Morgan, 191 U. S. 55. A deed, to the bish

op of Colorado, is within a resolution to con

vey to the Roman Catholic bishop of Colo

rado. Id.

5. Title held good under grant from city.

San Francisco & F. Land Co. v. Hartung, 138

Cal. 223, 71 Fee. 337. Under grant of sub

aqueous lands, reserving right to order

streets at grantees' expense, city held with

out right to whariage at end of a. street, and

without right to permit buildings on re

claimed lands not in streets. Hastings v.

New York, 39 Misc. [N. Y.] 728. A grant by

the city "excepting" certain streets within

the boundaries, held not to pass title either

to existing or contemplated parts of such

streets. Knickerbocker Ice Co. v. New York,

85 App. Div. [N. Y.] 530. Even had it been

otherwise, the public rights in a. pier at the

end of a street would instantly attach when

the pier was made. Knickerbocker Ice Co.

v. New York, 85 App. Div. [N. Y.] 530. Con

veyance of the pier itself to the grantee is

subject to public rights. Id. City 01 New

Orleans granted to New Orleans Auxiliary

Sanitary association on condition that costs

of improvements be paid by city on rever

sion. It was held that the grantee, having

become insolvent, the city must take subject

to rights of creditors. In re New Orleans

Auxiliary Sanitary Ass'n, 109 La. 133.

0. Owen v. Brookport [Ill.] 69 N. E. 952.

7. Citizens who have voted to tax them

selves for a specific work of public improve

ment are entitled to an injunction restrain

ing the use of the property so acquired for

purposes other than those originally contem

plated. Sugar v. Monroe, 108 La. 677. A

dedicated public square. for pleasure, cannot

be used for public buildings. The legislature

cannot change the purpose oi.’ the dedication.

Fessler v. Union [N. J. Eq.] 56 Atl. 272. Con

sent to erection of a building on such ground

does not assent to other structures. Id.

8. School building cannot be converted

into a theater or used for the purpose 0!

giving theatrical performances as a business.

Sugar v. Monroe, 108 La. 677, 59 L. R. A. 723.

Use of public park held not inconsistent with

purpose of dedication. Hut! v. Macon, 117

Ga. 428. That the authorities had leased

certain property for a particular use will not

prevent them from subsequently devoting it

to another use, where the city charter pro

vides that all the property of the city is

vested in the mayor and city council, with

full power of disposition of it. Building

erected for an English-German school used

for colored high-school. Davidson v. Balti

more, 96 Md. 509. Although property has

been dedicated to public use, the city may

make reasonable changes in the matter of

the dedication. The city may change the

means of operating a railway in case of ne

ocssity, in matter of a dedication, if it be

deemed to public interest to make the change.

Capdeviclle v. New Orleans & S. F. R. Co.,

110 La. 904.

9. Evidence and the plot held to show in

tention to dedicate as such. Guttery v. Glenn,

201 111. 275.

10. An abutter, the city having built a fire

alarm tower. Fessler v. Union [N. .1. Eq.] 56

Atl. 272. City may be ordered to remove it

where not expensive and easily removed. Id.

Abutter held not slothtul. Id.

11. Leaux v. New York, 84 N. Y. Supp.

514. But the lessee is liable for failing to

repair the defect. Leaux v. New York, 84

N. Y. Supp. 511.

12. Cities have power to contract for the

removal of refuse, filth, and garbage from

public premises within the corporate limits.

Cities of the first class under Comp. St. Neb.

1899. 0. 13a. art. 2. Kelley v. Broadwell

[Neb.] 92 N. W. 643.

13. Under the law of North Carolina (Code

§§ 3800, 3821) municipal corporations may

contract for the construction of water and

electric light plants, and provide for pay

ment therefor, in the absence of charter pro

visions to the contrary. Fawcett v. Mt. Airy

[N. C.] 45 S. E. 1029. In the absence of ex

press authority. municipal corporations can

not purchase water works. Mayo v. Dover

8; F. V. Fire Co.. 96 Me. 539; In re Board of

Water Com'rs. 176 N. Y. 239. 68 N. E. 348. In

the absence of express authority, a city is

without power to contract to levy taxes in

perpetuity to pay to a private concern for

water supply. A contract which on its face

is for all time at a fixed rate cannot be con

strued to continue during the corporate life

of the water company and thus validated.

Westminster Water Co. v. Westminster [Md.]

56 Atl. 990.
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and must be exercised for a public object“ in a reasonable manner.“ The legis

lature may grant to any municipal corporation, whether its municipal powers and

purposes be general or limited, the power to purchase or construct, and maintain

public service plants and to pay for the same by taxation." Under authority au

thorizing a city to contract for works for furnishing the city with wholesome wa

ter, it may contract with a view to use by the inhabitants as well as for public

purposes." A contract to pay the proceeds of an annual tax of a certain per cent

for a term of years is unreasonable and an abdication of the city’s legislative pow

er." The power to erect or operate public service plants has been held to warrant

a contract with private persons to furnish such service19 or such facilities as will

enable the city to do so.“ When empowered to maintain and improve streets it

may contract to make a roadway firm enough for street railway traiiic, though less

would have carried ordinary traffic.21 It may for proper purposes contract to as

sume a private liability to keep up public ways,”2 and may be bound by a deed to it

on consideration that the grantor be not liable to local assessments."

14.

for citizens and guests is ultra. vires.

v. Gingrich, 21 Pa. Super. Ct. 286.

15. A contract for thirty years. the rates

to be fixed by the legislature from time to

A contract to provide an entertainment

Com.

time. is valid. Jack v. Grangeville [Idaho]

74 Fee. 969.

18. The fact that the municipality may in

cidentally be compelled to furnish water to

persons outside its limits does not make the

act granting such power unconstitutional on

the ground that the taxation authorized is

unequal. Mayo v. Dover & F. V. Fire Co.,

96 Me. 539. A statute authorizing a. munic

ipality to purchase or erect electric light

plants. State v. Allen [Mo.] 77 S. W. 868.

The statutes 0! Missouri (Rev. St. 1899, §

6275) granting power to cities to purchase,

erect, and maintain electric plants for public

and private lighting and authorizing the ex

ercise of the right of eminent domain, is

not unconstitutional as taking private prop

erty for private use (Mo. Const. art. 2. § 20).

or as authorizing unequal taxation (art.

10. § 3), or as taking private property with

out consent ot the owner (art. 2, § 20). or as

taking private property without just com

pensation (art. 2, Q 21). or as depriving

persons of property without due process of

law (art. 2. § 30). nor does the act violate

the U. S. or state constitution (Const. U. S.

art. 1, Q 10, Const. Mo. art. 2. 5 15), forbidding

the passage or any law impairing the obli

gations of contracts. though an ordinance au

thorizing the issue of bonds for such purpose

is passed while private persons, to whom had

been granted an exclusive franchise. were

operating a plant for that purpose, and the

franchise had several years to run. Id. The

Act of Missouri (Laws 1897, p. 49) authoriz

ing municipal corporations to issue bonds

for constructing or purchasing waterworks

or electric lighting plants is not in contra

vention of. the constitution (Const. Mo. art.

4. sec. 28) providing that no bill shall con

tain more than one subject. which shall be

clearly expressed in the title. An ordinance

ordering the issuance of bonds and the levy

ing 0! taxes for the purpose of enabling the

city to erect or maintain. and operate an

electric plant for furnishing lights to the

inhabitants of the city. is not in contraven

tion of the Missouri constitution (art. 10. sec.

1), providing that the taxing power may

be exercised by municipal corporations for

corporate purposes, and (sec. 3) limiting the

levying and collection of taxes for public

purposes only. and (sec. 10) empowering the

General Assembly to vest in cities the power

to assess and collect taxes for municipal pur

poses. The furnishing of water and light to

the inhabitants of cities is a. public pur

pose. and the city may engage in such busi

ness. Id.

17. Under Burns' Rev. St. 1901. § 354. subd.

26. Scott v. La Porte [Ind.] 68 N. E. 278.

18. \Vestminster Water Co. v. “'estmin

ster [Md] 56 Atl. 990. A power to levy an

annual tax not exceeding a certain per cent.

does not authorize a contract that the amount

to be paid for water service shall not be low

er than the present assessed valuation. Id.

19. If given power to erect water works

may contract with private parties to pur

chase water for public use. Jack v. Grange

ville [Idaho] 74 Pac. 969.

As to contracts of municipalities with

water companies, see Waters and Water

Companies.

20. It a municipality is given power to

own and operate street railways. telegraph

and telephone lines, gas. and other light

works, it has power to contract for elec

tricity for any such purposes and a contract

to sublet electricity to a street railroad to

be constructed by a. company is not on its

face ultra. vires [St. Cal. 1891. pp. 233, 234;

St. 1897, pp. 175. 176]. Riverside & A. R. Co.

v. Riverside. 118 Fed. 736.

21. A contract that the city would repave

and repair streets used by a. street railway

company held to bind the city to repair the

foundation necessary for the support of the

company’s track. Detroit v. Detroit United

R. [Mich] 95 N. W. 736; Detroit v. Detroit

Ry. [Mich] 95 N. W. 992.

22. Has power to assume by contract the

liability of a. railroad to keep bridge over

street in repair. under Va. Code 1887. §

1038. Hicks v. Chesapeake 8: 0. R. Co. [Va]

15 S. E. 888.

23. Acceptance or deed held sufllcient to

bind the city. and the grantor not liable for

any street assessments as covenanted in the

deed. Bartlett v. Boston, 182 Mass. 460. 66 N.

E. 827.
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In an action the defense of ultra vires must be both pleaded and proved.“

Where a contract is within the scope of the general powers of the city, and

is valid on its face, it will be presumed that the city had power to make it, and

that such power was properly exercised." The city may become estoppcd to say

that its electors voted for a contract under mistake of fact.26

The acts of the officers of a municipality cannot bind it unless they are act

ing within the scope of the powers expressly granted by its charter, or necessarily

incident thereto, or indispensable to the proper exercise of the powers granted.27

Direct authority must be clearly conferred,” and will not be extended by implica

tion beyond the authority given.2° Officers may bind the city by contracts outlast

ing their terms.“0 An officer entitled to be reimbursed for expense cannot bind

the city by a contract directly with third persons for such expense.‘1 Their want

of authority must be specially pleaded.“2 '

(§ 12) B. Mode of contracting and proof of contracts.—The charter mode

must be followed it one is prescribed," and the statutory or charter prerequisites

must be met,“ e. g., a preliminary ordinance authorizing it“ or a requisition for

supplies before purchase." Contracts must be made by the officer authorized by

the charter to make them," and when the condition exists which calls forth his

power."

24, 25. Newport News v. Potter [C. C. A.]

122 Fed. 321.

26. A city is estopped which has voted to

join another in purchase of a bridge and has

assented to proceedings to find its value.

from saying that the electors voted in mis

apprehension of the probable cost. State v.

Bangor, 98 Me. 114.

27. Where a city has no authority to

connect its water mains with an artesian

well on private property, the act of its offi

cers in so doing will not bind it so as to

render it liable for water taken therefrom.

\Viison -v. Mitchell [8. D.] 97 N. W. 741.

Waiving the trespass and seeking to recover

on the contract does not change the rights

of the parties.

28. The vote of a city council that it at

once close a. contract with an individual for

the establishment by him of a system of

water works does not authorize the mayor

to enter into the contract with him. Marion

Water 00. v. Marion [Iowa] 96 N. W. 883.

29. An officer empowered by ordinance to

execute a "deed" cannot enter into warran

ties. Galveston v. Hutches [Tex. Civ. App.]

76 S. W. 214.

30. Held error to dismiss complaint in ac

tion to recover for sprinkling streets under

contract on the ground that the trustees had

no power to contract beyond their term of

office. Schwan v. New York, 173 N. Y. 32, 65

N. E. 774.

81. The city of New Haven is not liable

on a contract made by the seiectmen as a

board of registration for meals furnished to

the board and its employes while in session.

since under the charter § 209 the liability

of the city is toward the selectmen and not

toward a third party with whom they have

incurred a debt as a part of their expenses.

Heublein v. New Haven. 75 Conn. 545.

82. Want of authority of a municipal

board to bind the city by contract. Ocorr &

R. Co. v. Little Falls, 7'! App. Div. [N. Y.]

592.

33. In re Board of Water Com'rs, 176 N.

Y. 239, 68 N. E. 348. The only manner in

which villages in New York can acquire the

property of a. waterworks company is under

Laws 1875, p. 162, c. 181, § 22. Laws 1875, p.

157, c. 181, as amended by Laws 1881. p. 220.

c. 175, by Laws 1883. p. 286. c. 255, and Laws

1885, p. 370. c. 211, refers only to property of

individuals. Id.

34. Trowbridge v. Hudson, 24 Ohio Circ.

R. 76. There is no implied liability to pay

for articles furnished to and used by a city

under a contract made by an officer in viola

tion of. or without a compliance with. the

terms of the charter. Keane v. New York.

SS App. Div. [N. Y.] 542.

35. A contract made before the adoption

of an ordinance sanctioning it is invalid and

the passage of the ordinance will not vali

date it. Evidence held to show that con

tract was entered into before ordinance was

adopted. Paxton v. Bogardus. 201 Ill. 628.

66 N. E. 853.

36. Under N. Y. Charter. § 419. for goods

sold a purchasing agent of the fire depart

ment where the necessity for the purchase

has not been certified by the head of the

department there can be no recovery on

the contract of sale. Keane v. New York.

88 App. Div. [N. Y.] 542.

87. An ordinance empowering the board

of health to contract for the removal of

garbage violates St. Louis Charter, art. 6,

§ 27, requiring board of improvements to let

contracts, etc. The power to pass such an

ordinance is not conferred by art. 3. § 26.

State v. Butler [Mo.] 77 S. W.'560. A city

engineer held to be without power to modi

fy a contract for the construction of a

sewer. Lamson v. Marshall [Mlch.] 95 N.

W. 78.

38. Under the laws of Mass. (Rev. Laws.

c. 51. § 6) a city superintendent of streets

has no power to bind the city for the re—

pair ot its streets unless the repairs are un

provided for, and then only by complying

with the statutory requirements. “‘ormstefld

v, Lynn, 184 Mass. 425. 68 N. E. 841.
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Under the system of inviting proposals,” contracts should ordinarily be award

ed to the lowest responsible bidder,‘o after having legally advertised.“ Advertise

ment is not efficient if the contract as advertised is on its face null and void.‘2

When the charter required acceptance of lowest bid, it is immaterial that a higher

one was more advantageous to the public."3 Contracts of employment“ or grants

of franchise“ do not fall within provisions applying this system to contracts gen

erally. The skill and integrity of the bidders as well as financial ability must be

considered in determining their responsibility,“ and in the absence of fraud or gross

abuse, the officer’s discretion in selection will not be reviewed by courts.“~ The

determination of who is the lowest responsible bidder rests upon the exercise of a

bona fide judgment, based upon facts tending reasonably to the support of such

determination.“

The mere acceptance of a bid does not constitute a contract.“ It should be

carried into a writing,“0 and although the statute does not expressly require this.

nevertheless the authorities ought to require one.“

evidence a contract made by the mayor and council."

pality cannot be established by custom or usage."

A mere oral direction cannot

A contract with a munici

Where general authority to

contract with reference to a subject is conferred on a municipality, and the man

30. See title Public Contracts.

40. But such a charter provision held not

to apply to a contract for furnishing water

to the municipality under the constitutional

provision granting to the city council the

power to fix rates [0211. Const. art. 14, §

1]. Contra Costa. Water Co. v. Breed. 139

Cal. 432, 73 Pac. 189. An ordinance requir

ing that all city printing shall bear the

anion label is against public policy and vio

latlve of the charter provision that contracts

must be let to the lowest bidder; and also

of U. S. Const. amendment 14, § 1. But it

will be presumed that the bidder knew that

the provision was invalid and he could ig

nore it in making his bid. and refuse to com

ply with the same in executing the contract.

Marshall v. Nashville, 109 Tenn. 495. 71 S.

XV. 815. A provision requiring contracts for

public improvements to be let to the lowest

bidder is mandatory and unless the require

ments imposed by statute are complied with,

the contract is rendered invalid. Mobile City

CharterI i 75. Bill held to allege failure to

comply with provision. Inge v. Board of

Public Works, 135 Ala. 187. A provision

that the successful bidder for a public im

provement should be liable for damages sus

tained by abutting owners and others and that

alien or convict labor shall not be employed

is invalid as tending to increase the amount

of the bid. Id.

41. Advertisement for bids for public im

provements held to have been published a

sufficient length of time. Newport News v.

Potter [C. C. A.] 122 Fed. 321.

42. State v. King. 109 La. 799.

43. Not a. defense to prosecution for not

letting to lowest bidder. People v. Scannell,

40 Misc. [N. Y.] 297. There is a. "lowest"

bid when two are equally low. Id.

44. Such' a. charter provision does not ap

ply to employment of a. consulting and super

vising engineer. Newport News 11. Potter

[C. C. A.] 122 Fed. 321.

45. To maintain a. belt railroad where

only one bid would be attracted. Capdevielle

v. New Orleans 8: B. F. R. Co., 110 La. 904.

46, 47. Mobile City Charter, § 75. Inge v.

Board of Public “’orks. 135 Ala. 187. “'hen

it is directly charged that the letting was

not to the lowest responsible bidder. it will

not be presumed on demurrer, from the

mere acceptance of the bid, that the board.

in the exercise of its Judicial discretion.

after due consideration of all bids. determin~

ed such one to be the lowest responsible

bidder.

48. Mobile City Charter, § 75.

Board of Public Works, 135 Ala. 18?.

49. It is merely preparatory to the com

tract which must be in writing under Phila.

Charter art. 14, and the city is not liable to

the bidder for refusal to enter into a writ

ten contract. Smart v. Phila., 205 Pa. 329.

50. Charter oi.‘ Phila. art. 14 providing

that all contracts as to city officers shall be

in writing. signed and executed in the name

of the city, is mandatory. Smart v. Phlla..

205 Pa. 329. A charter provision requiring

contracts to be in writing is valid. Con

tract invalld under Charter of Eureka (sec.

127) requiring contracts to be in writing

and the draft thereof to be approved by the

council and city attorney and signed by the

mayor. Times Pub. Co. v. Weatherby, 139

Cal. 618, 73 Pac. 465.

51. In an action by a city against a prop

erty owner to recover the cost of paving

a certain sidewalk, the contract between the

city and the contractor doing the work is

not the foundation of the action, and the

failure of the complaint to aver that such

contract was in writing does not render it

invalid. Drew v. Geneva, 159 Ind. 364, 65

N. E. 9.

52. A mere order by the mayor and board

of aldermen does not constitute a contract.

Order appointing plaintiff health officer of

a. town held not to be a. contract and not

to render the town liable for services ren

dered thereunder. Pass Christian v. Wash

ington [Miss] 34 So. 225.

58, Where the council had fixed the rate

for publication of notices. a greater rate

cannot be allowed by audit though it had

been established by a. long course of deal

ing. People v. Clarke, 79 ADli- Div- [N- Y-]

78.

Inge v.
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ner of executing the contract is not restricted, it may be held to a contract upon

any evidence which convinces the jury that the service was accepted on the one

hand with an expectation to pay for it, and, on the other hand, was rendered for

an expected compensation.“ A modification of a contract, or a waiver of conditions

in a contract found to be prejudicial to its interests, can be made by a municipal

corporation by implication.“ A city may obligate itself by implication to pay for

the services of a contractor hired by it to supervise the work of a contractor, or to

complete work only partially completed by the contractor, where the work is done

at the contractor’s expense.“

Any material departure, in the contract awarded, from the terms and

conditions upon which the bidding is had, renders it invalid." The same is true

where a contract sanctioned by election is departed from.“8 After performance, it

is immaterial that the contract was not formally accepted." Thus, where a city,

under a contract with a water company, agreed to pay hydrant rentals at specified

dates, for a specified period, to the trustee under a mortgage given by the company,

no contract afterwards entered into between the company and the city could abro

gate or lessen the vested rights of the trustee.“0

The mayor’s signature is not necessary to the contract which may be made by

“order”u or by the council; hence an ordinance granting a franchise passed over

a veto is none the less a contract for want of the mayor’s signature."

If a wrong seal purporting to be the city seal be used, it is mistake relievable

in equity.“

(§ 12) C. Construction and effect—Municipal contracts should be liberally

construed in favor of the public.“ The ordinance authorizing it becomes a part of

the contract.“ A contract lawfully made is inviolable either by the legislature“

or the municipality," or its political successors." A city’s inability to perform a

contract is a breach suable whenever the contractor knows of it."

54. Acceptance of light service held not

to imply a contract for the year under

Comp. Laws § 2908. Evidence on question

of removal oi! contract. Howell Elec. L. &

P. Co. v. Howell [Mich] 92 N. W. 940.

55, 56. Newport News v. Potter [C. C. A.]

122 Fed. 321.

57. It is unimportant whether the change

is a benefit to the city or not. Inge v. Board

of Public Works, 136 Ala. 187.

58. An ordinance permitting contract for

water supply held not invalid because dit

fering in details from the one submitted to

the electors of the city. Centerviiie v. Fi

delity T. & G. Co. [C. C. A.] 118 Fed. 332.

69. Centerville v. Fidelity T. & G. Co. [C.

C. A.] 118 Fed. 832.

00. The subsequent purchase of the works

by the city does not relieve it from lia

bility for such rentals. Centerville v. Fidel

ity T. & G. Co. [C. C. A.] 118 Fed. 332.

61. San Francisco Consul. Act April 25.

1863. (Interpretation oi! contract.) Cal. Re

duction Co. v. Sanitary Reduction Works

[C. C. A.] 126 Fed. 29. Under the act au

thorizing the board oi! supervisors of San

Francisco to proceed under the police power

by “regulation or order" (Cal. St. 1863, c.

352, p. 540), a contract for disposition of

garbage may be made by an order. and the

mayor's signature is not necessary to its

validity. Id.

02. Capdevielle v. New Orleans & B. E.

R. Co., 110 La. 904.

03. City clerk‘s seal on bonds.

v. Schmidt [C. C. A.] 123 Fed. 1.

64. Contract between city and a street

railroad company is a public contract. Ind.

R. Co. v. Hoffman [Ind.] 69 N. E. 399.

See, also. Public Contracts.

Defiance

65. State v. Kent, 98 Mo. App. 281, 71 S.

W. 1066.

00. The legislature can no more inter

fere with valid contracts of municipal cor

porations than with those between mere

citizens. Shinn v. Cunlngham. 120 Iowa, 383,

94 N. W. 941. A law of Iowa. (Acts 28th

Gen. Assembly. p. 33, c. 50) limiting the pay

ment for the discovery of property omitted

from taxation to 16 per cent. of the taxes

thus obtained, does not affect the rights of

parties to a contract for the discovery of

such property entered into before the stat

ute took effect. Shinn v. Cuningham, 120

Iowa, 383, 94 N. W. 941.

67. Contracts entered into cannot be ar

bitrarily altered or changed. Valparaiso v.

Valparaiso City Water Co., 30 Ind. App. 316.

65 N. E. 1063.

08. Franchises granted by the original

municipality and accepted cannot be revoked

by the municipality formed from the former

territory. Jersey City. H. & P. St. R. Co.

v. Garfield. 68 N. J. Law. 587.

69. Action for breach of contract with

builder of public works accrues when notice

of injunction making city unable to per

form comes to contractor. Ash 1. Independ

ence [Mo. App.] 77 S. W. 104.
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(§ 12) D. Ultra tires and unauthorized contracts.—On contracts clearly ultra

vires a municipality cannot be liable.” It cannot bind itself by any contract which

is beyond the scope of its powers, or entirely foreign to the purposes of the corpora

tion, or which (not being legislatively authorized) is against public policy.11 And

unlike private corporations, the defense of ultra vires may be interposed as against

an executed contract,72 since any person dealing with them is conclusively presum

‘ed to know the limits of their powers.73 No person can successfully plead igno

rance to save himself from loss in dealing with a municipality as to matters express

ly prohibited by its charter, nor as to any matter beyond the scope of corporate au

thorit)r except in case his money or property has actually been used for legitimate

corporate purposes. In that event, the court will afford a remedy to the extent

of the corporate benefit, but no further.“ But it is only when the subject-matter

of the contract is clearly without the scope of its powers that the plea of ultra vires

will be entertained," and if the contract is not expressly prohibited," or if it was

within the scope of the city’s authority but was ultra vires because illegally exer

cised, the city having received the benefit thereof may as against an innocent party

be estopped to question its validity." But no such estoppel can arise in favor of one

who knowingly agrees to assist the municipality in the illegal exercise of its pow

er." A municipal corporation does not become liable for a debt by substituting

the fiction of an implied contract for an express contract void for noncompliance

with the terms of a. statute not penal," as where there was a noncompliance with

terms of statute in awarding the contract,8° or where the ordinance authorizing it

was invalid because it embraced more than one subject.81 That a contract is ultra

vires in part will not necessarily invalidate the entire contract,“2 but an indivisi

ble contract for an illegal period cannot be regarded as one for such period as

would have been lawful};a

Unauthorized contracts cannot be supported by an estoppel,“ but an officer’s

298. 95 N. W. 94: Balch‘ v. Beach [Wis.] 95

N. W. 132.

77. Ft. Scott v. Eads Brokerage Co. [C.

C. A.] 117 Fed. 51; Valparaiso v. Valparaiso

70- Ft. Scott v. Eads Brokerage Co. [C.

C. A.] 117 Fed. 51. Under 2 Acts 1883-4, p.

1318, c. 1494. and 3 Acts 1887-8, p. 170, c.

1071, the district trustees are without power

to contract for water supply for fire protec

tion and the district is not liable for water

furnished for such purpose. South Coving

ton Dist. v. Kenton Water Co. [Ky.] 78 S.

W. 420. An ultra vires contract is no con

tract at all and is therefore not protected

by the federal constitution. Westminster

Water Co. v. Westminster [Md.] 58 Atl.

990.

71. South Covington Dist. v. Kenton Wa

ter Co. [Ky.] 78 S. W. 420.

72. Schneider v. Menasha. 118 Wis. 298,

95 N. W. 94; Ft. Scott v. Eads Brokerage

Co. [C. C. A.] 117 Fed. 51; South Covington

Dist. v. Kenton Water Co. [Ky.] 78 S. W.

420.

73. Schneider v. Menasha, 118 Wis. 298,

95 N. W. 94; South Covington Dist. v. Kenton

Water Co. [Ky.] 78 S. W. 420; McKee v.

Greensburg. 160 Ind. 378, 66 N. E. 1009; Ft.

Scott v. Ends Brokerage Co. [C. C. A.] 117

Fed. 51: Jewell Belting Co. v. Bertha. [Mind]

97 N. W. 424.

74. Schneider v. 298.

95 N. W. 94.

75. Valparaiso v. Valparaiso City Water

Co.. 30 Ind. App. 316. 65 N. E. 1063. Com

promise on water rates sustained. Contra.

Costa Water Co. v. Breed, 139 Cal. 432, 73

Pac. 189.

16. Schneider v. City of Menasha, 118 Wis.

Menasha, 1 18 Wis.

Curr. Law. Vol. 2—62.

City Water Co., 30 Ind. App. 316, 65 N. E.

1063; Contra Costa Water Co. v. Breed, 139

Cal. 432, 73 Pac. 189. Money loaned in good

faith for corporate purposes may be recov

ered though the corporation issued bonds

therefor without authority. Fernald v. Gil

man, '123 Fed. 797.

78. Ft. Scott v. Eads Brokerage Co. [C.

C. A.] 117 Fed. 51.

79, 80. Moss v. Sugar Ridge Tp.

App.] 67 N. E. 460.

81. Iowa. Code. 1873. 5 489. Marion Water

Co. v. Marion [Iowa] 96 N. W. 883.

82. Valparaiso v. Valparaiso City Water

Co., 30 Ind. App. 316. 65 N. E. 1063; In re

Board of Water Com’rs, 17.6 N. Y. 239, 68

N. E. 348. The inclusion of an option to

purchase in a contract for water supply

though the exercise of the option would have

been ultra vires will not affect the validity

of the contract. Centerville v. Fidelity T.

& G. Co. [C. C. A.] 118 Fed. 332.

S3. A contract between a city and a wa

ter company for water. on its face running

forever and so ultra vires. will not be treat

ed as one for a. definite number of years—

the period for which the company is char

tered. Westminster Water Co. v. Westmin

ster [Nil] 56 Atl. 990.

84. That the officer had previously made

similar contracts will not setup the munic

[Ind.
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contract without authority may be ratified." If council alone can enter into con

tracts for public improvements the receipt, in silence, of the mayor’s report of

making the contract is not a ratification thereof.“ There can be no ratification

in the absence of knowledge by the city of the facts."

Subsequent ratification by the legislature of an ultra vires contract is equiva

lent to previous authority where the parties acquiesced in the contract after such

ratification."

Only parties to the contract accepted and acted upon canquestion its validity."

If the contract was ultra vires, the city may, before it is acted upon, rescind it."

(§ 12) E'. Effect of interest of officers in municipal contracts—Municipal

officers cannot contract with the corporation“ or become interested in any contract.92

The motives actuating the purchase by an officer of claims against the municipality

are immaterial." An officer becomes interested by purchasing a claim arising out

of a contract.“ If a member of the council voted to award the contract to a con

cern in which he is interested, the resolution is void irrespective of whether his

vote was necessary for its passage."

received from it by one of its officers.“

§ 13.

The municipality may recover money illegally

Fiscal affairs and management."——Public funds and public credit can

be devoted to public purposes only,” but it is proper to reimburse private persons,”

ipality from denying his authority to so

contract. Wormstead v. Lynn, 184 Mass.

425. 68 N. E. 841. See Estoppel, 5 4 (1 Curr.

Law, 1136).

85. Evidence admissible to show contract

by ratification. Dctroit v. Grummond [C. C.

A.] 121 Fed. 963.

88. A vote to close the contract does not

authorize the mayor to enter into contract

for the improvement. Marion Water Co. v.

Marion [Iowa] 96 N. W. 883.

87. Mere allowance of a plumber's bill

for connecting artesian well with water

main is not sufilcient to show knowledge

that the well was private property. Wilson

v. Mitchell [5. D.] 97 N. W. 741.

88. Contract by a fire company created by

not of Maine legislature (Sp. Laws 1863.

c. 262) ratified by c. 260, Sp. Laws 1887.

Mayo v. Dover & F. V. Fire Co.. 96 Me.

539. Ratification of contract of purchase of

waterworks held valid though by the con

tract ratified the city must furnish .water

to a few persons outside of corporate limits

which it was claimed would increase taxa

tion. Id. Contract under ordinance invalid

because of irregularity in its adoption held

ratified by legislative act. Marion Water

Co. v. Marion [Iowa] 96 N. W. 883.

89. Chicago Tel. Co. v. N. W. Tel Co.,

199 Ill. 324. 65 N. E. 829. Irregularity in

the exercise of the power where the party

who received the contract is acting there

under or that the party is not performing

the conditions imposed cannot be collater

ally raised by private parties. Cal. Reduc

tion Co. v. Sanitary Reduction Works [C. C.

A.l 126 Fed. 29.

90. McKee v. Greensburg. 160 Ind. 378,

66 N. E. 1009. Where. in an action against

the city on the ground that it had refused

to permit plaintiff to improve a street after

accepting his bid. it appeared that the coun

cil afterward passed a. resolution rescinding

its action in accepting'the bid, the burden

was on plaintiff to show that jurisdiction

had attached to make the improvement. 1d,

9|. Applied to village councilman accept

ing contract awarded. Stone v. Bevan. 88

Minn. 127, 92 N. W. 520. Under the laws of

Minnesota (Gen. St. 1894, Q 6666). a member

of a village council cannot lawfully enter

into a contract with the municipality for

his own benefit. depending upon authority

derived from a vote of such council. Such a

contract is void. and money paid under

it may be recovered for the village in a

suit by a taxpayer. Id.

92. A contract made by a board of school

trustees with the Wife of one of its mem

bers, employing her to teach in the school

over which it has supervision. is contrary

to public policy and void under the laws

of Idaho (Sess. Laws 1899, p. 96). the hus~

band being pecuniarily interested in the

~ontract. Nuckols v. Lyle [Idaho] 70 Pac.

101. Where plaintiff, through an agent. sold

goods to the city, and, after plaintiff had for

bidden him to collect therefor. the agent

sold the claim to an alderman, payment

by the city to the alderman is not a dc

fense to a suit by plaintiff for the price

of the goods, the purchase by the alder

man being invalid under Texas Pen. Code.

art. 264. But any part of the purchase

price paid by the. agent to plaintiff should

be credited on the claim against the city.

Tex. Anchor Fence Co. v. San Antonio, 30

Tex. Civ. App. 561, 71 S. \V. 301.

98, 94. Tex. Anchor Fence Co. v. San An

tonio, 30 Tex. Civ. App. 561, 71 S. W. 301.

95. Drake v. Elizabeth [N. J. Law] 54

Atl. 248. Interest held not such as would

disqualify a member from voting to award

a contract to a particular party. Hicks v.

Long Branch Commission [N. J. Law] 54

Atl. 568.

06. Under contract with the municipality.

Stone v. Bevans, 88 Minn. 127, 92 N. “1‘.

520.

W.

see post. i 15.

16.

98. A municipality cannot Iosn its credit

to purely private undertakings. An ordi

nance undertaking to build a city to pay

Presentation of claims and demands

Suing on same see post, 5
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or public agents,1 if they have acted for, or have benefitted the municipality, and

a moral or legal obligation to repay exists.2 Municipal corporations may com

promise claims for taxes.3

A village, newly created, may be given power to expend moneys raised by the

town, from which it was erected.‘

It is also a general rule that moneys specifically appropriated can be used for

the contemplated purpose only; hence general judgments are payable only from

the general fund.“

A tax payer may seek the 'aid of a court of equity and relief, by injunction,

where the municipal authorities are about to issue illegal warrants or scrip, or to

misappropriate public funds, or to abuse corporate powers,“ or to prevent a munici

pal corporation from paying money from the public treasury without considera

tion,’ and consequently, tax payers may interfere to prevent the recognition of an

illegal claim, the obligation to pay the greater portion of which will otherwise fall

on them.8 The power of a court of equity to interfere in such cases is not affected

by the fact that the claims have been reduced to judgments, where the judgments

were obtained by fraudulent collusion, actual or constructive, on the part of mu

nicipal officers.“

When the charter requires an estimate and an appropriation for particular

funds," no debt can be created until that is done. Provisions for first ascertain

ing the existence of funds sufficient to pay a debt,11 or for providing for creation

of a fund for payment,12 or forbidding debts in excess of current revenues," in

water rentals to trustees of the bondhold

ers of a water company, and pledging the

taxing power to meet such payments, held

ultra vires and void. Scott v. La Porte

[Ind.] 68 N. E. 278.

99. It is a legitimate use of public funds

to apply them in payment a: a volunteer

fire organization. New York Charter, § 722,

held valid, and the comptroller not justified

in refusing to pay. People v. Grout, 79

App. Div. [N. Y.] 61.

1. The municipality may reimburse ex

penses incurred and paid by an officer in

an honest performance of his duties, and

such reimbursement is not a donation of

public funds. Does not contravene Const.

art. 4, R 46, 47, or Rev. St. M0. 1899. p.

2489. Police officer indemnified for Judg

ment obtained against him tor shooting a

boy while trying to kill a wild steer run

ning at large on city streets. State v. St.

Louis, 174 M0. 125, 73 S. W. 623.

2. It is an illegal donation of public

monGYS to pay damages for change of grade

when there was no moral or legal liability

to do so. People v. Phillips, 88 App. Div.

[N. Y.] 580. This case discusses what is a.

moral obligation.

3. By taking deed of the property which

was necessary for street purposes. Ostrum

v. San Antonio, 30 Tex. Civ. ADD. 462, 71

S. W. 304.

4. Does not destroy local selt govern

ment. Paye v. Grosse Pointe Tp. [Mich.] 96

N. W. 1077. Title of act held sufficiently

broad. Id.

5. State v. Cottengin, 172 M0. 129, 72 S.

W. 498.

6. Inge 1!.

Ala. 187.

7. 8. Pleasants v. Shreveport. 110 La. 1046.

n. Balch v. Beach [Wis.] 05 N. W. 132.

10. It is proper to provide a general fund

Board of Public Works, 135

tor the payment or claims which may arise.

and for which it is impossible to estimate

the exact amount which will be required.

Id. Contract for the removal of garbage.

Kelley v. Broadwell [Neb.] 92 N. W. 643.

11. For public improvements. Under

Laws 1893, pp. 90, 92, §§ 108, 109, an ordi

nance for a public improvement, by a special

assessment, 'without an ordinance that in the

opinion of the council the general hind was

in condition to pay the cost thereof is

invalid. and there can be no recovery on

tax bills issued to the contractor there

for. Sedalia v. Abell [Mo. App.] 76 8. W.

497.

12. An ordinance providing for the erec

tion of a. city hall to be paid for in cash, or

by interest bearing obligations, for one

quarter of the debt, payable in three an

nual installments, contravenes Texas Const.

art. 11, i 5, providing that no debt shall

be created unless provision is made to levy

taxes, etc. Fourth Nat. Bank v. Dallas

[Tex. Civ. App.] 73 S. W. 841. An indebt

edness incurred by the city for the purchase

of cemetery property is not such a. debt as

a city can incur without complying with

the constitutional provision (Tex. Const. art.

11, fl 6, 7), forbidding the creation 01' a

debt by a city without providing at the

same time for the annual levy of taxes

sufficient to pay the interest thereon and

to provide a sinking fund. Tyler v. Jester

& Co. [Tex. Civ. App.] 74 S. W. 359. A con

stitutional provision (Civ. Code Ga. 1895. n

5894, 5897), requiring a. municipal corpora

tion to make provision for the payment or

any debt it may incur. by providing for

the assessment and collection oi’ an annual

tax sufficient to pay the principal and in

terest thereof, does not compel the collec

tion of the tax when there are funds in the

treasury, derived from other sources. which
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e

like manner, will invalidate the debt. A renewal of an existing obligation is not

a. new debt within such provisions,“ but the renewal of a barred debt,“ or renewal

at an increased rate of interest,lo or with an added condition for attorney’s fees,“

is. Debts made junior to current expenses are subject to the right of the munici

pality to determine what current expenses shall be incurred." Statutes often

except from such requirements, debts for “necessities” ,1” or for “current or ordi

nary expenditures.”2°

Limitation of indebtedness—A percentage limit based on taxable property is

to be computed on the assessed value and not on the actual value of the property,

where the two are not the same.21 It is immaterial if an admitted excess is of in

definite amount.” A court will not compel an additional tax levy in excess of

the statutory limitation for the satisfaction of judgments, for hydrant rentals,

where the authorized tax for such purpose has been levied and collected.” Illegali

ty reaches only the excess.“ Equity will not compel the payment of municipal

indebtedness, void at law, because in excess of the constitutional limitation.” In

debtedness in excess of the limit cannot be made good by ratification.“ City of

ficers are not personally liable for debts contracted by them, on behalf of the mu

nicipality, in excess of the constitutional limit.“

When the limit of indebtedness is not constitutional,28 the legislature may

may be lawfully applied to the payment of

the debt. Epping v. Columbus. 117 Ga. 263.

13. Under Louisiana Act 1877,‘ No. 30, the

city of New Orleans is without authority

to incur indebtedness in excess of the cur—

rent revenues. even for the erection of

on electric light plant. State v. King, 109

La. 799.

14. (Tex. Const. art. 11, §§ 5, 7.) Tyler v.

Jester & Co. [Tex. Civ. App.] 74 S. XV. 359.

A recital in an ordinance authorizing the

issuance of renewal notes that they were

issued for current expenses does not render

the indebtedness prima facie valid. Id.

15, 10, 17. Tyler v. Jester & Co.

Civ. App.] 74 S. W. 359.

18. Under New Orleans Charter. Act No.

32' 1892, p. 39, § 2, judgments for debts

of former years can be paid only after nec

essary expenses of the year have been met

and what constitutes such expenses rests

in the discretion of the municipal authori

ties. State v. New Orleans. 111 La. 374.

19. Contracts whereby municipal corpora

tions make provision in advance for such

prime necessities as light and water. and

incur obligations therefor. to be met from

current revenues do not fall within the

provisions of statutes (Rev. St. La. 1876.

§ 2448) prohibiting them from contracting

debts without providing for their payment.

Blanks v. Monroe, 110 La. 944. The con

struction of water and electric light plants

is a. necessary expense within the meaning

of the constitution of North Carolina (art.

7. § 7) providing that no municipal corpora

tion shall contract any debt, except for

the “necessary expenses" thereof, unless by

vote of a. majority of the voters therein. and

the indebtedness therefor need not be ap

proved by popular vote. Fawcett v. Mt. Airy

[N. C.] 45 S. E. 1029.

20. Salaries of city ofiicers are items of

ordinary expenditure payable out of cur

rent revenues. and do not come within the

provisions of the Texas constitution (art. 11,

M 5, 7) requiring the creation of a sinking

fund to pay municipal debts, and the levy

[Tex.

of a tax for that purpose. Aldermen. Tyler

v. Jester & Co. [Tex. Civ. App.] 74 S. W.

359. Salary of city marshal. Oak Cliff v.

Etheridge [Tex. Civ: App.] 76 S. W. 602. So.

also. is an indebtedness incurred for pro

viding fire hydrants and water for fire pro

tection, under Tex. Const. art. 11. §§ 5, 7

(Tyler v. Jester 8: Co. [Tex. Civ. App.] 74

S. W. 359) or for the erection of water

works (Cain v. VVyomlng, 104 Ill. App.

538). .

21. City Water Supply Co. v. Ottumwa,

120 Fed. 309.

22. \Vhere the contract provides for the

payment of a definite sum which is beyond

the debt limit, it is invalid, though a part

of the liability is not definitely ascertain

:ible. Contract construed. and held a. con—

tract to purchase light plant and within the

constitutional inhibition of indebtedness.

Baltimore & O. S. W. R. Co. v. People, 200

Ill. 541. 66 N. E. 148.

23. State v. Royse [Neb.] 98 N. W. 459.

The levy of a tax under Neb. Ann. St.

1893, §§ 10698-10701, to satisfy a Judgment,

will not be enforced by mandamus. where

such levy would exceed the debt limit, but

the court will look behind the judgment

to ascertain if it' was for a debt which

could be incurred beyond the limit. State

v. Royso [Neb.] 98 N. W. 469.

24. A tax for the payment of such ex

cess cannot be collected. Baltimore & O.

S. W. R. Co. v. People, 200 111. 541, 66 N. E.

US. Bonds issued in excess of the statutory

limit of indebtedness are void only as to

such excess. Schmitz v. Zeh [Minn] 97 N.

W'. 1049.

%, 26.

132.

27.

308.

28. S. Dak. Const. art. 13, § 4, amended

1896, gives a city power to incur an ml

ditional indebtedness for providing water.

regardless of existing indebtedness for other

purposes. Wells v. Sioux Falls [5. D.] 94'

N. W. 425.

Balch v. Beach [Wis] 95 N. W.

Lough v. Estherville [Iowa] 98 N. W.
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change or suspend it,29 but the city itself cannot exercise such power unless the leg

islature has clearly delegated it.”

Existing indebtedness is reckoned by including the amount of actual indebted

ness, and accrued interest,81 and excluding bonds authorized but not issued,32 the

cost of improvements to be paid for by taxation or assessment.” Bonds and the

debt which they are issued to pay should not both be included.“ A “debt” within

the provisions limiting a legal amount of indebtedness includes all obligations

which are a burden on the municipality, and which it is itself bound to pay." If

the city obligates itself to pay, no matter what its revenues from special assess

ments, a debt is created, which falls within the constitutional inhibition, but if it

simply appropriates a part of its revenues and pledges them to the payment of

the obligation, or if it simply undertakes, as a trustee or agent, to collect these as

sessments and apply them on the work without liability on its part for anything

further, then no debt is created,“ nor is there any, where such assessments and the

retiring of other obligations meet the entire new obligation." The fact that

there is no provision, other than for a reassessment, to relieve the city from con—

tingent liability where the assessment is declared invalid, does not alter the rule.38

The fact that a city, already indebted in excess of the constitutional limit, has a

part of the money necessary to carry out a contract for the construction of a water

29. A municipality may be authorized by

the legislature to exceed the debt limit to

supply water, light, or sewers. Utah

Const. art. 14. i 3, vests the legislature with

power to authorize cities to increase their

indebtedness tor certain purposes. State v.

Quayle, 26 Utah, 26, 71 Pac. 1060.

80. The provisions of the laws 01’ Min

nesota. (Gen. Laws 1902, c. 33), allowing

cities to issue bonds for the erection of

armories do not authorize cities framing

their own charters, under Gen. Laws 1902,

c. 33, to incur an indebtedness for such

armories in excess of the limit fixed by the

latter act. Beck v. St. Paul, 87 Minn. 381,

92 N. W. 328. Section 10, c. 351, Gen. Laws,

Minn. 1899, limiting the indebtedness of cer

tain cities, is not in violation of the con

stitution. authorizing the classification of

cities on the basis of population (Const. art.

4, i 36), nor does the fact that it provides

for the payment of existing floating indebt

edness or for water and light plants in

excess of that limit render it invalid. Id.

The restrictions upon the right of municipal

corporation to increase its indebtedness un

der the laws of Minnesota (Laws 1895. c. 8,

§ 126, p. 50), cannot be enlarged by a. two

thirds vote oi! the electors. The submission

to the voters of the issuance of bonds (sec.

126, Proviso 4) provided for does not give

a right to increase such indebtedness above

such limit. Purcell v. East Grand Forks

[Minn.] 98 N. W. 351.

81. Not interest to accrue.

Columbus, 117 Ga. 263.

32, 83, 84. Bedding v. Espten Borough

[Pa.] 56 Atl. 431.

85. Grunewald v. Cedar Rapids, 118 Iowa,

222. 91 N. W. 1059.

36- Grunewaid v. Cedar Rapids, 118 Iowa,

222. 91 N. W. 1059. A contract requiring

the city to pay for a company's lighting

plant, as rental, constitutes an indebted

ness within the Illinois Constitution (art. 9,

§ 12) prohibiting cities from becoming in

debted in any manner, or for any purpose

Epping v.

in excess of a. certain fixed limit. Baltimore

& O. B. W. R.'Co. v. People, 200 Ill. 541,

66 N. E. 148. For water supply. Cain v.

Wyoming. 104 Ill. App. 538. IVaterworks for

public use to be paid for out of a fund

created by a special tax. Iowa. Code, §§

742-745, 895. are not unconstitutional as au

thorizing an increase of indebtedness.

Swanson v. Ottumwa, 118 Iowa, 161, 91 N.

W. 1048, 59 L. R. A. 620. A sewer tax au

thorized under Iowa. Code, § 978, is not such

a. debt. It is not an obligation of the city

which is only required to levy, collect and

pay it over. Grunewald v. Cedar Rapids, 118

Iowa, 222, 91 N. W. 1059. Local improve

ments to be paid for by special funds creat

ed by assessment. Portland City Charter,

1903, §§ 400, 401 does not violate Const. art.

11. § 5, requiring acts of incorporation to

restrict debts. Kadderly v. Portland [Or.]

74 Pac. 710. The issuance of bonds by a

city in payment for street improvements,

the cost of which was assessed against abut

ting owners, the assessment when collect

ed to liquidate bonds, did not create a debt,

within the meaning of the Kentucky Con

stitutional provision (§ 157) limiting munici

pal indebtedness. Catlettsburg v. Sell, 25

Ky. L. R. 161, 74 S. W. 1064.

87. Warrants drawn on drainage assess

ments in payment of the purchase of a drain

age plant, as authorized by statute, held not

to create a. new indebtedness, since they cov

ered not only the price of the property. but

the settlement of an existing indebtedness of

the city to the previous owners upon assess

ments theretofore made against it, as the

owner of streets and other public property,

which had been reduced to judgments, and

that the holders of the warrants were en

titled to enforce the collection of such‘ as

sessments for their benefit. Under Ila. Act

No. 16 of 1876, authorizing New Orleans to

purchase drainage plant of the Miss. Gulf

Ship Cor. U. S. V. Capdevielle [C. C. A.] 118

Fed. 809.

88. Kaddoriy v. Portland [Or.] 74 Pan.

710.
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works system, and may be able to collect the rest by the time the obligation ma

tures, does not alter the fact that such contract creates an indebtedness within the

constitutional inhibition and hence is invalid.” Debts to be paid out of current

funds are not included.‘0 Rentals for water hydrants for fire purposes, payable at

stated times and out of current funds cannot be included.‘1 Money and assets in

the treasury, and current revenues collected or in process of immediate collection.

should be counted against the indebtedness of a municipal corporation in determin

ing whether the constitutional limit has been exceeded.“ Taxes voted or levied.

should not be offset until they have been duly spread on the tax roll, and that has

been placed in the hands of the proper municipal ofiicer with authority to collect

them.‘3 Warrants drawn on the treasury are evidences of existing indebtedness

merely, to be counted as such.“

Where elections to approve some fiscal policy are to be held separately from

elections bearing on extraneous matters,“ it is better practice to separate them

also from elections to approve some plan of improvement to which the proposed

fiscal policy is incident."3

The issue of municipal bonds, and the creation of indebtedness so evidenced,

have already been treated in a separate article." Certificates covering an existing

indebtedness and designed merely to extend time of payment have been held not

to be bonds which can only be iSsued in the manner of bonds.“

The manner in which municipalities must exercise their taxing power is re

served for treatment elsewhere.“

§ 14. Torts and crimes—A municipal corporation is not liable for torts

committed in the exercise of public or governmental functions,“ as in exercising

police powers,“ for the protection of health." For failure to exercise charter pow

ers to abate nuisances,” or regulate matters of municipal concern,“ no liability

exists. A municipality is not liable for its failure to enact or enforce ordinances.

nor for repealing them or suspending their operation.“

39. City Water Supply Co. v. City of Ot- 52. As for injuries resulting from the en

tumwa, 120 Fed. 309.

40. Bedding v. Espten Borough [Pa.] 56

Atl. 431.

41. Ccntcrvllle v. Fidelity T. & G. Co. [C.

C. A.l 118 Fed. 332.

42, 43, 44. Balch v. Beach [Wis.] 95 N. W.

132.

45, 48- Cain v. Smith, 117 Ga. 902. See

full treatment in Municipal Bonds, ante, p.

931.

47. Municipal Bonds.

48. May be authorized by resolution or

order entered on the minutes. Tyler v. Jes

ter & Co. [Tex. Civ. App.] 74 S. W. 359.

49. Local assessments is discussed in Pub

lic Works and Improvements, other taxa

tion in Taxes.

50. Enforcement of bicycle license ordi

nance hold governmental. Simpson v. VVhat

com [TVashJ 74 Pac. 577. Maintenance oi!

lateral pipe from main to fire hydrant held

not governmental. Dunston v. New York,

91 App. Div. [N. Y.] 355. For injuries sus

tained by one falling into a ditch, in a

highway. dug to take up disused water

mains, the town was held to act in a public

capacity, though its purpose was not main

tenance of the highway, but to sell the

pipe. Stockwell v. Rutland, 75 Vt. 76.

51. As for acts done in the enforcement

of licenses on bicycles. For prosecution un

der invalid ordinance regulating, the city

it not liable. Simpson v. Whatcom [Wash]

74 Fee. 577.

forcement of an ordinance to prevent the

spread of contagious diseases. The officer

however acts at his peril. Verdon v. Bow

man [Neb.] 97 N. W. 229. As for negligent

acts of officers in charge of a pest house in

the care of persons taken thereto. nor does

Ky. St. 1903, i 6, giving cause of action for

wrongful death. confer such right of action.

Twyman‘s Adm'r v. Board of Councilmen

[Ky.] 78 S. W. 446. As for negligent removal

of weeds in an alley. McFadden v. Jewell.

119 Iowa, 321, 93 N. W. 302. 60 L. R. A. 401.

A municipality is not liable for the value

of property destroyed by mistake on the or

der 0! its health ofllcer. The health officer

is personally liable in such cases. Lowe v.

Conroy [Wis.] 97 N. W. 942.

53. As to pass ordinance for the preven

tion of a. nuisance. Arnold v. Stanford. 24

KY. L. R. 626, 69 S. W. 726. The failure

of a corporation to exercise charter power

to abate nuisances not rendering streets un

safe does not give persons injured a private

action against the city. Miller v. Newport

News [Va.] 44 S. E. 712; Dalton v. Wilson,

118 Ga. 100.

54. It is not any part of the duty of a

municipal corporation to formulate rules re

specting the performance of labor on its

public works, in order to insure safety. Sul

livan v. Rome, 86 App. Div. [N. Y.] 107.

55. The suspension, during a political

campaign, of an ordinance prohibiting the

discharge of fireworks in a city. does not
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But it is liable for torts committed in the performance of non-governmental

municipal functions, or when acting in a. private capacity." Such is the case when

carrying on public works for pecuniary profit,“7 or purely corporate purposes.“1

Negligence in the operation of public service plants is measured by a higher de

gree of care than that required respecting highways.“9 For entering on a private

way, and making improvements on the supposition that it was a public way, the

city is responsible in damages, or may be compelled to restore the original condi

tion.“0

In the exercise of a. power for general convenience, there can be no recovery

by an individual who failed to derive expected benefits.‘u ‘

Where it is chargeable, the corporation can be held for the torts of its oflicers

only when the act is within the scope of its powers,"2 or under express authority,"

or ratified, or done in good faith pursuant to some general authority given,‘‘4 and

not where the act is ultra vircs.“ The negligent administration of governmental

functions by officers is not imputed to the city,“ nor is the city liable for acts of

one under a permit to do certain work." Municipal corporations liable for in

juries resulting from negligent construction or care of streets" cannot avoid liabili

ty on the ground that the officers neglected their duty,“ nor because an independent

make the city liable in damages for the

death of an individual caused by the ex

plosion of fireworks during a political cele

bration. Landau v. New York, 90 App. Div.

[N. Y.] 50. _

50. Simpson v. Whatcom [Wash.] 74 Pac.

577. As in the collection of refuse and

waste materials, and dumping the same so

that fire broke out. Denver v. Porter [0.

C. A.] 126 Fed. 288. It a sewer maintained

by it constitutes a. nuisance it may be held

for resulting damages. Dumping garbage

into manholes. with perforated covers which

allowed escape of noxious odors. Kolb v.

Knoxville [Tenn.] 76 S. W. 823.

57. Henderson v. Kansas City,

477, 76 S. W. 1045.

58. A city is liable for the negligent main

tenance of a lateral water pipe connecting

a fire hydrant. where the main pipe was

used for all purposes of a. city water sup

ply. Dunston v. New York, 91 App. Div. [N.

Y.] 355. The maintenance oi.’ a. hydrant for

fire purposes and from which water was

sold for street sprinkling purposes is not

solely an exercise of the governmental pow

er. Chicago v. Selz, 202 Ill. 545, 67 N. E.

386.

59.

tric plant was reasonably safe.

177 M0.

It is bound to know whether an elec

Owensboro

v. Knox's Adm'r, 25 Ky. L. R. 680, 76 S.

W. 191.

80. The shutter may sue in equity to set

aside an assessment and for a restoration.

Culver v. Yonkers. 80 App. Div. [N. Y.] 309.

61. As where the sewer constructed did

not afford adequate drainage to an individ

ual. Harrington v. Woodbrldge Tp. [N. J.

Law] 56 Atl. 141.

62. field liable for acts of officers in con

structing sewers, though outside city lim

its (Langley v. City Council of Augusta,

118 Ga. 590): as where the superintendent

of streets, after termination of right to do

so, removed gravel from a. lot of land (Hunt

11. Boston. 183 Mass. 303. 67 N. E. 244).

Negligent acts of the city engineer in the

improvements of streets. Normile v. Bal

lard [Wssh] 74 Fee. 566.

08. As for trespass in laying out high

way by order of the council. Hathaway v.

Osborne [R. I.] 55 Atl. 700. In actions to

recover for injuries resulting from the ex

ercise of political powers. the petition must

aver an ordinance or resolution authorizing

or ratifying the act. since the city can in

them act only by its council. Arnold v.

Stanford. 24 Ky. L. R. 626. 69 S. W. 726.

Declaration held to sufficiently aver authori

zation of tortious assault without stating

details. Wallace v. Newark [N. J. Law] 55

Atl. 1078. Demurrer held to admit authority

of agents and that acts were not ultra vires.

Id.

64. Filling land with soil. O'Donnell v.

White, 24 R. I. 483.

05. As for trespass in entering lands. and

connecting the owner's arteslan well there

on with the city water mains, nor can the

tort be waived and recovery be had on an

implied contract tor use and occupation.

Wilson v. Mitchell [8. D.] 97 N. W. 741.

Person injured by a fire department wagon

while participating in a parade, as directed

by the council. the council not being an

thorized to make the order. Blankenship v.

Sherman [Tex. Civ. App.] 76 S. W. 806. In

juries to property from the erection of a

pest house within corporate limits in viola

tion of Ky. St. § 8909. Arnold v. Stanford,

24 Ky. L. R. 626, 69 S. W. 726. Torts

of a street superintendent on lands not abut

ting the street. Tyler v. Revere, 183 Mass.

98, 66 N. E. 597.

06. Twyman‘s Adm'r v. Board of Council

men [Ky.] 78 S. W. 446.

67. For negligent acts of one constructing

a. building on private property. under per

mit. the city cannot be held liable. Cope

land v. Seattle [VVashJ 74 Fee. 582.

88. Cities incorporated under the general

laws of the state. Moreton v. St. Anthony

[Idaho] 76 Pac. 262.

69. If the city had notice of the defective

condition of culvert. Clair v. Manchester

[N. H.] 55 Atl. 935.
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contractor was at fault.’0 For torts committed in the execution ‘of powers con

ferred on a board created by general act, and from which the municipality, as such,

received no direct advantage, it cannot be held liable, and this though the city ac

quiesced therein."1 The city may stipulate away its liability to a contractor for

errors of city officials."2 If ultra vires, there can be no waiver of tort to sue on an

implied contract.“

The liability for property injured by mobs is statutory.“

Generally only compensatory damages can be recovered against a munici

pality."

A city may be indicted only for its purely corporate non-governmental acts."

§ 15. Claims and demands—This section relates to claims and demands but

not to the subject-matter thereof nor to those liabilities incurred in particular func

tions." If a municipality is given a specific remedy for the collection of par

ticular claims, the remedy is exclusive."

Where it is provided that claims against municipal corporations shall first be

presented, it is generally held that presentment is a condition precedent to suit,79

that the presentment must be in the prescribed form and manner and particulari

ty,“ on the proper oi’ficers,81 by the proper person,82 and within the prescribed

time” unless the failure to do so is excused for good cause,“ or the city has already

s

70. Anderson v. Fleming. 160 Ind. 597, 67

N. E. 443.

71. Board for the inspection of buildings.

Murray v. Omaha. [Neb.] 92 N. W. 299.

72. Surveyor giving wrong grades. Beck

er v. New York, 176 N. Y. 441, 68 N. E. 855.

73. Wilson v. Mitchell [S. D.] 97 N. W.

741.

74- Under a. statute making the city lia

ble for injury to or destruction 0! property

by a mob, the city was held liable irre

spective of its efforts to prevent destruc

tion. Chicago v. Pennsylvania Co. [C. C.

.-\.] 119 Fed. 497. Evidence held insufilcient

as to damages sustained by mob. Fink v.

New Orleans, 110 La. 84.

75. Ostrom v. San Antonio [Tex.

App.] 77 S. W. 829.

70. Cannot be indicted for permitting a.

nuisance to be continued on private prop

erty and created by individuals. George

town v. Com., 24 Ky. L. R. 2285, 73 S. W.

1011; Board of Councilmen v. Com., 25 Ky.

L. R. 311, 75 S. W. 217.

77. See Highways and Streets. 2 Curr.

Law, 177, and like titles treating of that

in respect whereof liability arises. Liability

for keep and custody of city prisoners see

Sheriffs and Constables; Charitable and Cor

rectional Institutions, 1 Curr. Law, 507.

Civ.

78. Rochester v. Glelchauf, 40 Misc. [N.

Y.] 446.

79. Smith v. New York, 88 App. Div. [N.

Y.] 606; Goddard v. Lincoln [Neb.] 96 N. W.

273. As a. claim for fire apparatus sold the

city [Bessemer city charter, § 62]. Rumsey

& Co. v. Bessemer [Ala.] 85 So. 353. Under

Duluth charter. i 80, an action on a claim

will not lie until the provisions therein have

been followed. State v. District Court

[Mlnn.] 97 N. W. 132. A claim for damages

must be presented and action commenced

within the prescribed time. Ulbrecht v. Keo

kuk [Iowa] 97 N. W. 1082. Eau Claire city

charter. c. 7. 55 22-25. requires all claims

to be filed with the clerk and in case of

disallowance by the council an appeal to

the circuit court may be taken. Morrison

v. Eau Claire. 115 Wis. 538. 92 N. W. 280.

80. Sufficiency of presentment of claim

for tort. Stoors v. Denver [Colo. App.] 73

Pac. 1094. Sufficiency of form of notice of

claim for injuries resulting from detective

sidewalk. Olcott v. St. Paul [Minn.] 97 N.

W. 879. A claim for damages for personal

injuries is not within Comp. Laws 1897, §

2754. requiring claims to be itemized. Hunt

er v. Ithaca. [Mich.] 97 N, W. 712.

81. Notice of claim for damages result

ing from defective condition of a street un

der control 01' the park board is sumcient

if given to the city council. Kleopiert v.

Minneapolis [Mlnn.] 95 N. W. 908. In New

York city, notice of the claim must be

served on the comptroller as well as on the

corporation counsel. 3 Laws 1897, p. 92, c.

378. § 261, did not affect in any way Laws

1886. p. 801, c. 572. Smith v. New York, 88

App. Div. [N. Y.] 606.

82. Presentment by the assignor is suffi

cient to the maintenance of the action by

the assignee. Lamson v. Marshall [Mich.]

95 N. W. 78.

83. Pub. Act 1899. p. 235, No. 155. limit

ing time to sue for personal injuries did not

repeal Local Acts 1897, p. 1116, No. 475, c.

16, § 2, fixing time for presentation of such

claims against municipal corporations.

Woodworth v. Kalamazoo [Mich.] 97 N. 1V.

714. Claims for damages for personal in

juries must be presented within the pre

scribed time. Local Acts 1897. p. 1116, N0.

475. c. 16, I 2. should be construed as one

paragraph. Id.

84. Noncompliance with the provision of

presentment is excused by the fact that the

claimant was incapacitated for the time as

a result of the injury. Ehrhardt v. Seattle

[Wash] 74 Fee. 827. Under a statute re

quiring notice as a. condition precedent to

the liability therein created, resulting In

capacity is not an excuse for failure to pre

sent the claim within the statutory tiine.

Schmidt v. Fremont [Neb.] 97 N. W. 830.
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made notice or claim useless,“ but the rule of presentment does not apply to suits

in equity.“

Failure to present a claim within the time may bar the action,“ and in ab

sence of express authority oilicers cannot remove the bar ;" but it is their duty to

plead the statute of limitations.” Defects in the notice however may be waived,"0

but not an untimely presentment.91 If the city unreasonably delays a decision on

a disputed claim, suit may be brought."2

Audit and approval.—In Minnesota, New York, and Pennsylvania, auditing

officers are held to act judicially in auditing claims,“ but in Michigan it is held

that they act ministerially.“ The audit of an illegal claim, however, will not estop

the city.”

Interest—A claim bears interest from the time of presentment.”

Warrants and judgments—Warrants delivered to an ostensible assignee but

not bearing the assignor’s indorsement import notice to subsequent transferee."

The payee may reach them in the subsequent transferee’s hands.” A municipality

cannot plead limitations against a warrant unless it shows that the fund provided

for its payment has been in existence.” The holder of a warrant payable from a

special fund may by mandamus compel assessment to create the fund.1 In the

enforcement of judgments of the national courts against municipal corporations,

the writ of mandamus is the legal substitute for the writ of execution, and it is

properly directed to the officers whose duty it is to see that judgments are paid.2

Only property held for profit, commerce, or investment, is subject to execu

tion.‘ The municipality can be compelled to pay a general judgment only from

the general fund and not a. fund created for a special purpose.‘

§ 16. Actions by and against. A. In general.°——Actions and prosecutions

93. The allowance of a claim by the board

of audit is conclusive in a collateral pro

85. The filing of a. claim for illegal taxes

paid under protest is not a. condition pre

cedent to an action to recover. Omaha. v. ceeding. The objection of illegality of the

Hodgskins [Neb.] 97 N. W. 346. claim raised on a. proceeding by mandamus

86. As to restrain pollution of water. to compel payment is not a. collateral at

Sammons v. Gloversville, 175 N. Y. 346, 67

N. E. 622.

'87. County Board of Education v. Green

ville, 132 N. C. 4. Based on a statutory lia

bility within the required time bars the ac

tion. Morrison v. Eau Claire. 115 Wis. 538,

92 N. W. 280. As a claim based on a. statu

tory liability for injuries resulting from a

detective sidewalk. Schmidt v. Fremont

[Neb.] 97 N. W. 830.

88. Wurth v. Paducah, 25 Ky. L. R. 586,

76 S. W. 143: Trowbridge v. Schmidt [Miss.]

34 So. 84. Claim for damages for tort. Van

Auken v. Adrian [Mich.] 98 N. W. 15.

89. Trowbrldge v. Schmidt [Miss] 34 So.

84.

90. Retention of a. defective notice will

not affect a waiver neither party acting

thereon. Chamberlain v. Saginaw [Mich.]

97 N. W. 156.

01. The mere acceptance of a. claim will

not waive the objection that it was not

presented within the required time and or

dinance requiring bills and accounts to be

presented at a specified time held not to

operate as a waiver of bar of claim for per

sonal injuries. Kalamazoo v. Woodworth,

[Mich.] 97 N. W. 714.

02. A stipulated remedy by referring dis

putes to certain officers is waived if the

officers unreasonably delay decision. John

son v. Albany, 86 App. Div. [N. Y.] 567.

From May 26 to Sept. 5 held too long. Id.

tack. People v. Clarke, 79 App. Div. [N. Y.]

78. The authorized officers in auditing

claims act quasi judicially. State v. District

Court [Minn.] 97 N. W. 132. The audit of the

controller is conclusive. Audit of accounts

oi! health ofllcer under P. L. 87. Com. v. Pat

terson, 206 Pa. 522.

04. In auditing claims the officer acts

ministerially and not judicially. Under

Const. art. 4, § 31, the legislature is without

power to audit accounts and compel pay

ment. Fitch v. Board of Auditors [Mich.]

94 N. W. 952.

95. People v. Clarke, 79 App. Div. [N. Y.]

78.

06. Sweeny v. New York, 178 N. Y. 414.

66 N. E. 101. reviewing many cases; O'Keeffe

v. New York, 176 N. Y. 297. 68 N. E. 588. '

177. Casey v. Lincoln Nat. Bank, 83 App.

Div. [N. Y.] 91.

98. Casey v. Pllkington. 83 App. Div. [N.

Y.] 91.

99. Board of Com’rs v. Clarke [Oki.] 70

Pac. 206.

1. Turner v. Guthrie [Oki.] 73 Pae. 288.

2. U. 5. v. Saunders [C. C. A.] 124 Fed.

124.

8. Kerr v. New Orleans [C. C. A.] 126 Fed.

920.

4. State v. Cottengin, 172 M0. 129, 72 S

W. 498.

5. Actions for personal injuries on de

tective streets see Highways and Streets, 9
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should be in the name of the municipality“ and may be amended so as to so run.’

Since it is the duty of a municipality to protect its streets, it may sue to determine

the right of occupancy or molestation.a

A city is not immune from suits against it like a state.’ In creating a liabili

ty against municipalities, the legislature may properly prescribe the remedy.10 If

the corporate existence of a city is unchanged by charter legislation, the suit does

not abate.11 Presentment of the claim sued on" in the manner required must be

averred" though presentment may be set up by amendment.“ A copy of the notice

need not be attached." The complaint must allege that the statutory time had ex

pired before the action was brought,16 and in case of certain contracts that an ap

propriation was made to pay the same." If the contract on its face is not neces

sarily beyond its corporate powers, the plaintiff need not aver authority to make it."1

The defense of ultra vires must he pleaded“ for a demurrer may admit power

and authority.20 _

The assignee of a part of a claim against a town may sue to recover,’1 and the

particular boards or officers whose action is involved are not necessary parties to

actions against the municipality.22

In an action by a warrant-holder which was drawn against a particular fund

for its diversion after drawing and presentment of the warrant and existence of

the fund have been proved, the defendant has the burden of overcoming the prima

facie case.28 The corporation has the burden of proving that the claim is barred by

15. 2 Curr. Law. 177. See like titles for like

kinds of actions—Bridges; Sewers and

Drains; etc.

0. Const. § 123 directing prosecutions to

be in the name of the commonwealth does

not preclude prosecution for violation of or—

dinance in the name of a city. Louisville

v. Wehmhoi't. 25 Ky. L. R. 995. 76 S. W. 876.

7. A petition by a public attorney in his

own name but in behalf of the corporation

may be amended by striking his name from

the caption and the allegations describing

his relation to the suit. Lake Shore & M. S.

R. Co. v. Elyria [Ohio] 69 N. E. 738.

8. Ray v. Colby [Neb.] 97 N. W. 591. The

city or an officer may sue to test the right

to maintain an obstruction on a street in

the nature of an improvement with the city's

permission. Chicago Tel. Co. v. N. W. Tel.

Co.. 199 111. 324. 65 N. E. 329.

0. Palatka Waterworks v. Paiatka. 127

Fed. 161.

10. Eau Claire charter. c. 7. § 22, requir

ing actions to be maintained by appeal to

the circuit court from disallowance so far

as it applies to claims for injuries from de

fective sidewalks under Rev. St. 1898, § 1239.

is not unconstitutional. Morrison v. Eau

Claire, 115 Wis. 538, 92 N. W. 280. Nor is

it rendered invalid by chapter 1. § 1, of the

charter giving the city power to sue or be

sued. Iii. Nor is it invalid because it fails

to provide a scheme for practice. Id. Du

luth charter. § 80. providing for a taxpayers'

appeal to the district court from the allow

ance of a claim against the city is due pro

cess of law. State v. District Court [Minn.]

97 N. W. 132.

11. The Consolidation Act being a com

pilation of laws relating to New York City,

did not interrupt pending tax proceedings.

Ely v. Azoy. 39 Misc. [N. Y.] 669.

12. Morrison v. Eau Claire, 115 Wis. 538,

92 N. W. 280. Claim for damages. Bigeiow

v. Los Angeles. 141 Cal. 503, 75 Fee. 111',

Goddard v. Lincoln [Neb.] 96 N. W. 273.

18. The objection may be raised by de

murrer since in such case the complaint does

not state a enuse of action. Morrison v. Eau

Claire, 115 Wis. 538. 92 N. W. 280. On the

comptroller in New -York City. Smith v.

New York. 88 App. Div. [N. Y.) 606.

14. El Paso v. Ft. Dearborn Nat. Bank

[Tex. Civ. App.] 71 S. W. 799.

15. Act Dec. 20. 1899. Columbus v. Mc

Daniel, 117 Ga. 823.

18. Laws 1897. p. 453, c. 414, I 322, pro

hibits actions for injuries until 80 days

have elapsed since the notice was given.

Since a complaint failing to so state does not

state a cause of action the defendant may

without demurrer raise the objection. Thrall

v. Cuba. 88 App. Div. [N. Y.] 410.

17. Claim for services. De Wolf v. Ben

nett [Neb.] 91 N. W. 855.

18. As a contract of employment to su

perintend construction of a sewer. Newport

News v. Potter [C. C. A.] 122 Fed. 321. Held

not necessary to set out ordinance in com

plaint in action on contract. Valparaiso v.

Valparaiso Water Co.. 30 Ind. 316, 65 N. E.

1063.

10.

287.

20. To make assault on plaintiff. Wallace

v. Newark [N. J. Law] 55 Ati. 1078.

21. The town having provided for its

payment and having notice of the assign

Ryan v. Lone Tree [Iowa] 98 N. 1".

ment. Bennett v. Ogden, 81 App. Div. [N.

Y.] 455.

22. School board to suit to enjoin the en

t‘orccment of an order changing text books

Madden v. Kinney. 116 Wis. 566, 93 N. W.

535.

28. Pine Tree Lumber Co. v. Fargo [N

D.] 96 N. W. 857.
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limitations.“ Any citizen has an interest sufficient to support quo warranto against

the municipal organization."

and void” should be averred."

The particular in which an act is “inoperative, null,

In proceedings or actions concerning official duties, if the oiiicer had not acted

in bad faith, or with malice or with gross negligence, costs should not be charged

against them."

(§ 16) B. Suits in equity.—Courts of equity have jurisdiction to restrain

the proceedings of municipal corporations where those proceedings encroach on

private rights and are productive of irreparable injury."

Any taxpayer or person injurioust aifected may sue to restrain” the misuse

of public property"0 or funds,“n as payments under void contracts,“2 or performance

of a contract which is ultra vires,” or the violation of an ordinance.“ A nuisance

though resulting from .a public work may be abated at the suit of the person af

fected."

The right to restrain the method of exercise of a lawful power may be lost

by laches.“

To a suit to restrain the making of a contract on the ground that it would ex

ceed the constitutional limit of indebtedness, the party contracting is not an indis

pensable party." '

24. Tyler v. Jester [Tex. Civ. App.] 74 S.

W. 359.

25, 28. Whitehurst v. Jones, 117 Ga. 803.

27. O'Connor v. Walsh, 83 App. Div. [N.

Y.) 179.

28. As where the officers wrongfully re

fuse to allow a building to be repaired after

damage by fire. Roanoke v. Bolling [Va.]

43 S. E. 343.

29. The petitioner in equity to protect

public rights must allege some special injury.

Landes v. Walls. 160 Ind. 216. 66 N. E. 679;

Davidson v. Baltimore. 96 Md. 509; Cole v.

Atlantic City [N. J. Law] 54 At]. 226.

80. Sugar v. Monroe, 108 La. 677, 59 L.

R. A. 723. A taxpayer to restrain the use

of particular property for school purposes.

Davidson v. Baltimore. 96 Md. 509. To re

strain the use 01' city building for entertain

ments for private profit though petitioner

is the owner of an opera house, he must

show some other especial interest. Amuse

ment Syndicate Co. v. Topeka [Kan.] 74 Pac.

606.

31. Inge v. Board of Public Works, 135

Ala. 181. Taxpayers may sell to restrain

the enforcement of a Judgment against the

municipality wherein by reason of fraud

on the part of the ofllcers invalid claims

were included. Evidence held sufficient to

show fraudulent collusion. Belch v. Beach

[Wis] 95 N. W. 132. Resolution to employ

counsel to assist in prosecuting pending liti

gation notwithstanding that under ordi

nance his tees were to be paid from the

salary of the city solicitor. Cole v. Atlantic

City [N. J. Law] 54 Atl. 226.

32. As a contract by a school trustee to

employing his wife as a. teacher. Nuclcols

v. Lyle [Idaho] 70 Pac. 401.

83. Scott v. La. Porte [Ind.] 68 N. E. 278.

The taxpayer’s remedy is by injunction to

restrain the performance of an invalid con

tract. Inge v. Board 0! Public Works, 135

Ala. 187.

84. An adjoining owner showing irrepara

ble injury may enjoin the erection of build

lng in violation of a municipal ordinance.

Chlmi'ie v. Baker [Tex. Clv. App.] 75 S. W.

330.

Note. "It is true that an act will not be

restrained by injunction merely because it

is illegal. but when it is shown to be danger

ous to life. detrimental to health. or seri

ously injurious to property. it will be re

strained; and, while it has been held that the

erection of a. building will not be enjoined

merely because it is prohibited by city or

dinance. an injunction will be granted when

allegations and proof show the infliction of

injury for which there is no adequate legal

remedy. Weakley v. Page (Tenn.) 53 8. W.

551. 48 L. R. A. 652; State v. Patterson (Tex.

Civ. App.) 37 S. W. 478: York v. Yzaguairre

(Tex. Civ. App.) 71 S. W. 563. There is some

authority to the effect that an injunction

will not lie to abate a nuisance that is not

one in itself. independent of. statutory

declaration; but the weight of authority, we

think. favors a. different and more liberal

doctrine, and permits restraint by injunc

tion against statutory nuisances where it

appears that material injury will be inflicted

by them. In the case of Bank v. Sarlls

(Ind.) 28 N. E. 434, 13 L. R. A. 481, 28 Am.

St. Rep. 185, the subject under consideration

is discussed, and it is said: 'When it is

shown that the erection of a. building, ill

permitted, will be in express violation of a

valid .munlcipal ordinance, although it would

not be a nuisance per so. an individual who

shows such fact, and shows, in addition.

that its erection will work special and ir

reparable injury to him and to his property.

is entitled to relief by injunction.‘ The same

principle is enunciated in Blanc v. Murray.

36 La. Ann. 162, 51 Am. Rep. 7; McCloskey

v. Kreiling (Cal.) 18 Pac. 433; King v. Dav

enport. 98 Ill. 305, 38 Am. Rep. 89: and

Kaufman v. Stein (Ind.) 37 N. E. 333. 46 Am.

St. Rep. 368." From f‘himine v. Baker [Tex.

Civ. App.] 75 S. W. 330.

35. As where a reservoir caused pools of

stagnant water to stand on land of adjoln'

ing owner. Ennis v. Gilder [Tex. Civ. App.]

74 S. W. 585.

36. Parker v. Concord. 71 N. H.

Schmitz v. Zeh [Mlnn.] 97 N. W. 1049.

37. City Water Supply Co. v. Ottumwm

120 Fed. 309.

468'.
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I

NAMES, SIGNATURES, AND SEALS.

Names (988).

Slgnatures (089).

{.51.

may be supplied by parol evidence.2

‘I.

2.

I i3. Seals (080).

NavmasF—Where a christian name is left blank in an instrument, it

The omission of the full christian name of a party in pleadings may be

fatally defective;a but a. mere mistake in the spelling of a christian name is not a

fatal defect if the person is identified as the proper party.‘

corporate name is a valid signature.“

An abbreviation of a

It cannot be said as a matter of law that the same name appearing more than

once in allied transactions is of the same person.‘

Business names.—By statute, in some states, persons carrying on business under

an assumed name other than the real names of the parties thereto must file a certifi

cate setting forth the business name and the names of the persons thereto.7

Idem sonans.—It does not constitute a variance in legal documents or pro

ceedings that names are not spelled the same if they have substantially the same

sound.‘s
If the names are necessarily pronounced substantially alike, the court

may decide as a matter of law that they are idem sonans ;° but if they do not, the

question whether they are idem sonans is for the jury to decide.10

Property in name—A right in a name may be protected by injunction11 where

the name used by the defendant is so similar to that of plaintiif as to be calculated

to deceive the public."

1. This section treats of names only in

a general way; for a more specific treatment

see special titles as Deeds of Conveyance;

Partnership; Trade-Marks and Trade-Names.

2. Power of attorney appointing C. K.

and — K., said C. K. and —- K. composing

and doing business under the name of K.

Bros. La. Vie v. Tooze, 43 Or. 590, 74 Pac.

210.

3. "Hudson L. Downs" is not sufficiently

pleaded by “H. L. Downs," in an action

against a nonresident to recover back taxes,

and his full christian name appears on the

record. Riflie v. Ozark L. & L. Co.. 93 Mo.

App. 41. “O. P. Buchanan" for “Porter 0.

Buchanan" is a. substantial defect, in an ac

tion by attachment against a nonresident.

Buchanan v. Edmisten [Neb.] 95 N. W. 620.

4. "Dollie" for "Dollie" held trivial vari

ance. Thompson v. Alford, 135 Cal. 52, 66 Fee.

983. Naming a person “Dove Duke" in a. ve

nire, and “Dave Duke" in the list served on

him, is not ground for quashing the venire

where it appeared that there was no "Dove

Duke" in the county, but there was a. "ste

Duke." Stewart v. State, 137 Ala. 38.

5. In a. corporate signature the letters

“Mfg.” instead of "Manufacturing" was

used. Seiberling v. Miller, 207 Ill. “3, 69

N. E. 800.

0. A court cannot say without proof that

a person named in a c0ntract is the same as

a person of the same name signing as solic

itor a bill to enforce such contract. Farmer

v. Sellers, 137 Ala. 112.

7. Pen. Code N. Y. § 363b. "Castle Broth

ers," composed of T. W. A. Castle and W. L.

Castle, is not within such' statute. Castle

Bros. v. Graham, 87 App. Div. [N. Y.] 97.

8. Names Idem sonsns: “Jack Gordon

alias John Gordon" and “JaCR Gorden alias

John Gordon." White v. State. 186 Ala. 58.

“D.-K. Banking Co.." and “D.-K. Co." under

Civ. Code. § 357. Donohoe-Kelly Banking

Co. v. Southern Pac. 00., 138 Cal. 183, 71 Pac.

93. "Colin" and "Collin." Collin v. Farm

ers' A. M. F. Ins. Co. [0010. App.] 70 Pac.

698. “Witt” and "Wid." Veal v. State, 116

Ga. 589. “John H. Veike" and “John H.

Vieke" are idem sonans in two counts of an

indictment. Selby v. State [Ind.] 69 N. E.

463. “Eleanor G. Sibert" and "E. G. Sel

bert." Green v. Meyers, 98 Mo. App. 438, 72

S. W. 128. "W. B. Gottleib" and "William

B, Gottlieb." Gottlieb v. Alton Grain Co..

87 App. Div. [N. Y.] 380. "Guadlupe" and

"Guadalupe." Reys v. State [Tex. Cr. App.]

78 S. W. 457. “Doorley” and "Dooley." N.

Y. & T. Land Co. v. Dooley [Tex. Civ. App.]

77 S. W. 1030.

Names not Idem sonsnsi “Wilhelmina

G." and “Minnie G." Grober v. Clements

[Ark.] 76 S. W. 565. "Willis H. T." and

“Williams M. T." Thornily v. Prentice

[Iowa] 96 N. W. 728. "Israel Finegold" and

"Isaac Flnegold." Greenberg v. Angerman.

84 N. Y. Supp. 244. "Nobles" and "Noble."

Noble v. State [A111,] 86 So. 19.

9. "Witt" and "Wid." Veal v. State, 116

Ga. 589.

10. Veal v. State, 116 Ga. 589.

11. Where the name of the complainant

is generally known. Phila. 'I‘.. S. D. & Ins

Co. v. Phila. Trust Co.. 123 Fed. 534.

12. Legal Aid Soc. v. (Io-operative Legal

Aid Soc., 41 Misc. [N. Y.] 127. Where plain

tiffs had filed a certificate in compliance

with Penal Code i 363 setting forth the

assumed name under which they intended

to do business. Pettes v. American Watch

man's Clock Co., 89 App. Div. [N_ Y.] 846.

An injunction may be maintained to restrain

the use of a. corporate name; and it is no

objection to the injunction that no injury



2 Our. Law. NAVIGABLE WATERS § 1. 989

§ 2. Signatures."——If a person is unable to write, his signature may con

sist of a mark made by him.“ It made in the signer’s presence at his request,

the whole signature may be made by a third person.“ The mere addition of words

indicating representation does not make the signature one made in a representa

tive capacity," unless there are other circumstances indicating that they were

intended to be so used."

§ 3. Seals.“—A mere recital in an instrument that the parties have there

unto set their hands and seals is not a sufficient sealing." The mistaken use of a

wrong seal will not detract from its efiicacy in equity if it was intended to be used

as the seal of the party attaching it.“

Authority to attach a seal for another must be given under seal.21

A seal imparts consideration and the burden of proving want thereof is on

the party alleging it.22

Statutory regulation of seals—In some states, by statute, a seal may consist

of a scroll or device set opposite the signature,28 and statutes have been passed

abolishing the use of private seals and abrogating the distinction between sealed

and unsealed private contracts."

NAVIGAIBLE WATERS.

’1.

g 2.

(000).

\tht are nnvignble (989).

Relative, private, and public right!

§3.

§ 4.

(cos).

Regulation, control and use (Dill).

Remedies for injurlel relating to

The rights of riparian proprietors," and consuming uses of the water,26 are

elsewhere specifically treated.

§1.

has resulted or will result from the use of

such name. Edison Storage Battery Co. v.

Edison Automobile Co. [N. J. Eq.] 66 Atl. 861.

To prevent a. corporation from using the

surname of an inventor already used with

his consent by another corporation. Id.

Under Corporation Act § 8 (LaWs 1896, p.

280, c. 185). Glucose Sugar Refining Co. v.

American Glucose Sugar Refining Co. [N.

J. Eq.] 56 At]. 861.

13. For treatment of this subject in ref

erence to particular instruments see titles

Bonds; Deeds of Conveyance; Negotiable In

struments; Wills.

14. The true signature in such case is his

act in making the mark, and not identifying

words that may be attached thereto by an

his

other,asYVillie X Jones.

mark

111 La. —. 35 So. 607.

15. Or at the request of another in his

Agurs v. Belcher,

presence. Mock v. Garson, 84 App. Div. [N.

Y.] 65.

16. The abbreviation "Ex." added to a sig

nature by an executor does not bind the es

tate. Sutherland v. St. Lawrence County, 42

Misc. [N. Y.] 38. The word “trustee” fol

lowing a name is mere descriptio personae.

Fargason v. Ford [Ga.] 46 S. E. 431.

17. G. L. & T. Co., H. 0. D., Fresh, W. B.

T“ Secy. is a suflicient signature for the

company. English & S. A. Mortg. & Inv. Co.

v. Globe L. 8: '1‘. Co. [Neb.] 97 N. W. 612.

To the same ei'iect under Comp. Laws Mich.

1897, Q 9509, see Ismon v. Loder [Mich.] D7

What are navigable.—The test of a navigable water, in the legal sense

N. W. 769. The words “I approve" and a

signature with description of office show

that was in capacity of guardian. Bartlett

v. Slater, 182 Mass. 208. 65 N. E. 73.

18. See: also, titles Bonds; Contracts;

Corporations; Deeds; Mortgages.

19. Where a seal or scroll is not attached

to the signatures. O'Rorke v. Geary [Pa]

56 Atl. 541; Davis v. Bingham, 39 Misc. [N.

Y.] 299.

20. Municipal bonds mistakenly sealed

with the seal of the city clerk instead of the

city seal. Defiance v. Schmidt [C. C. A.] 123

Fed. 1.

21. Hartnett v. Baker [Del.] 56 At]. 672.

22. Howie v. Kasnowitz, 83 App. Div. [N.

Y.] 295; Norris v. Norris, 85 App. Div. [N.

Y.] 113. Civ. Code Ga. 1895, 5 3656 is but a

codification of the common law in this re

spect. Sivell v. Hogan [_Ga.] 46 S. E. 67.

%. "[Seal]" set opposite the signatures

is suflicient under Comp. Laws Mich. 1897, §

9005, especially where the testc clause pur

ports it to be a seal. Ismon v. Loder [Mich.]

97 N. W. 769.

24. Comp. Laws Mich. 1897, § 10.417. Is

mon v. Loder [Mich.] 97 N. W. 769. Const.

1874, Schedule § 1. Daniel v. Garner [Ark]

76 S. W. 1063. Under such statutes the tact

that a private seal is attached to a contract

does not aftect its validity as a simple con

tract. [Laws Minn. 1899, p. 88, c. 86],

Streeter v. Janu [Minn.] 96 N. W. 1128.

25. See Riparian Owners.

28. See Waters and Water Suppl!



990 NAVIGABLE WATERS § 2. 2 Cur. Law.

of the term, is whether, in the ordinary state of water, it has capacity and suit

ability for the usual purposes of navigation."

§ 2. Relative, private, and public rights. Public rights—Title to land in the

United States, below high-water mark, was, before the states became independent,

in the crown. But the several colonies by their charters acquired dominion over

such land and the right to regulate its use and improvement.“ Since the Revolu

tion, all the power of king and parliament with respect to such lands has resided

in the legislatures of the respective states." It has generally been held that the

state holds the legal fee of all lands below high-water mark.“ This right of the

state is held, however, by virtue of its sovereignty, and in trust for all the inhab

itants, not as a private proprietor.“ The public rights secured by this trust are the

rights of passage, navigation, and fishery," and these rights extend to all land be

low high-water mark, unless it has been so used, built upon, or occupied, as to

prevent the passage of boats and the natural ebb and flow of the tide.” As inci

dental to the right of navigation, persons engaged in navigating boats are entitled

to land at a public wharf upon payment of wharfage,“ and the general public has

a right of passage over the places where land highways and navigable waters

meet, and, when a wharf or bulkhead is built at the end of a land highway and

into the adjacent waters, the highway is by operation of law extended by the length

of the added structure.“

Private rights—It has generally been held that riparian owners on tide waters

have no title below high-water mark." As to the limits of riparian ownership on

non-tidal navigable waters, there is considerable diversity of opinion in the several

states."

27. Lake held not to be a navigable body

of water in the legal sense. Webster v.

Harris [Tenn] 69 S. W. 782, 59 L. R. A. 324.

In order to make a stream navigable by the

public 'it is not enough that it is floatable.

that is. capable of floating vessels or other

craft. It must be a public highway. To be

a public highway, it must have a. terminus

a quo the public can enter it, and '3. terminus

ad quam they can leave it. Manigault v.

Ward. 123 Fed. 707. In Minnesota all

streams of sufficient volume to float saw

logs are navigable waters, but riparian

owners have a right to construct dams.

equipped with sufficient booms and sluice

ways. Crookston W., P. & L. Co. v. Sprague

[Minn.] 98 N. W. 347. The navigability ot a

stream is shown where it appears that a

great many years previously boats navi

gated at certain seasons of the year and

there is no evidence that its condition has

changed. Boats and barges went up the

river many years before. Miller v. Enter

prise C. & L. Co. [Cal.] 75 Pac. 770. A

slough used for rafting and booming logs

and floating scows during ebb and flow of

the tide may be considered navigable. Daw

son v. McMillan [Wash] 75 Pac. 807.

28. Colonial law regulating the use and

improvement of such land construed. N.

Y.. N. H. & H. R. Co. v. Horgan [R. 1.] 66

Atl. 179.

29. N. Y.. N. H. 8: H. R. Co. v. Horgan

[R. 1.] i6 Atl. 179.

30. Rhode Island Motor Co. v. Providence

[R. 1.] 55 Atl. 696: Dundalk, etc. R. Co. v.

Smith, 97 Md. 177; Roberts v. Fullerton, 117

Wis. 222. 93 N. W. 1111.

81. Rhode Island Motor Co. v. Providence

[R. 1.1 65 Ail. 696', Webster v. Harris [Tenn.]

As between vendor and vendee and those who claim under them, the

69 S. W. 782. 59 L. R. A. 324; Bliss v. W'ard.

198 111. 104, 64 N. E. 705; Roberts v. Fuller

ton, 117 Wis. 222, 93 N. W'. 1111; Mobile

Transp. Co. v. Mobile, 187 U. S. 479, 47 Law

Ed. 266.

32. Rhode Island Motor Co. v. Providence

[R. 1.] 65 Atl. 696; Bliss v. Ward. 198 Ill.

104, 64 N. E. 705; Dundalk. etc.. R. Co. v.

Smith, 97 Md. 177; Roberts v. Fullerton, 117

iVis. 222. 93 N. W. 1111.

88. Rhode Island Motor Co. v. Providence

[R. 1.] 55 Atl. 696.

34. State v. Faudre [W. Va.] 46 S. E. 269.

85. Knickerbocker Ice Co. v. Forty-sec

ond St. & G. St. Ferry R. Co.I 176 N. Y. 408.

68 N. E. 864.

38. Sullivan Timber Co. v. Mobile, 124

Fed. 644; Mobile Transp. Co. v. Mobile. 187

U. S. 479. 47 Law. Ed. 266. In Massachu

setts, it has been held that a town has ju

risdiction to lay out a. way over land which

is above mean high-water mark, but'which

is covered by the sea during the high

courses of tides. I-Iunt v. Com., 183 Mass.

307. 67 N. E. 966.

87. In Wisconsin, a. riparian proprietor

upon a. navigable stream has absolute title

to the land to the line of ordinary high-wa

ter mark, and as incident thereto he owns

to the center 0! the stream by the grace of

the state, subservient, however, to public

rights, substantially the same as those in

cident to navigable waters at common law;

and the size of the stream does not in any

event affect this rule. The rule however

must necessarily be modified as regards

riparian proprietors upon a. stream forming

a boundary between “’lsconsln and another

state. where the dividing line of jurisdic

tion is the center of the main channel of
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line of ordinary high tide at the time of the conveyance governs upon the ques

tion of riparian rights; and their respective rights as riparian owners, as fixed on

the severance of the title, are not affected by subsequent changes in the shore line.“

In determining the limit of private ownership upon tide waters in a state, the

federal courts will follow the rule adopted by the courts of the state." A riparian

owner on navigable waters has the right of access to the water from his frontage,40

and is entitled to build landings, wharves, or piers, in front of his land, out to the

point of navigability,‘1 for his own use, or for the use of the public.‘2 This right

is a private right incident to the ownership of the shore, which the riparian owner

possesses, distinct from the rest of the public.‘3 It is valuable, and is property,

and can be taken for the public good only when due compensation is made,“ and

any one who interferes with it is liable in damages to the riparian owner.“ But

the right is subject to the right of the state to improve and develop navigation,“

and to such rules and laws as the legislature may prescribe for the protection of

the public rights in the water." Riparian proprietors on navigable streams and

lakes are entitled to have the water flow or remain in its natural condition un

diminished and unpolluted.“

One who is not the owner of land on the shores of a navigable water cannot

by an intrusion on the bed of such water acquire any vested rights or interests as

against the riparian owners.“

Where an artificial, navigable channel is cut straightening a navigable river,

abutting owners thereon and the public have the same rights and remedies in regard

thereto that they would have had had such channel been a natural watercourse.50

The fact that title of the bed of a navigable slough has been vested in a person by

purchase from the state as tide lands gives him no right to obstruct navigation.“

§ 3. Regulation, control, and use—The rights of the public in the naviga

ble waters of a state are subject to such legal restraints as the legislature may

impose.“2 The control of the state, however, must be consistent with the purposes

of the trust under which it hold the navigable waters and the lands under them.“I

A state can make a valid grant of privileges or interests in or over its navigable

waters subject to the public rights of navigation and fishery.“ So the legislature

such stream. Franzini v. Leyland [Wis.]

97 N. W. 499. Right to unsurveyed islands

in navigable rivers in Wisconsin. Id. In

Washington, land lying between the mean

der line of a navigable lake and the line of

ordinary high water is the property 0! the

upland owner. Johnson v. Brown [W'ashJ

without compensation to the owner. Jones

v. Seaboard A. L. R. Co. [8. C.) 45 S. E. 188.

45. Rhode Island Motor Co. v. Providence

[R. 1.] 55 Atl. 696.

46. Jones v. Seaboard A. L. R. Co. [3. C.]

45 S. E. 188.

47. Lathrop v. Racine [Wis.] 97 N. W.

74 Pac. 677. 192. See infra, this title, Regulation, Con

38. Grey v. Morris 8: C. Dredging Co.. 64 trol, and Use.

N. J. E0. 555. 48- Webster v. Harris [Tenn.] 69 S. “2

30. Mobile Transp. Co. v. Mobile, 187 U. 782. 59 L. R. A. 324.

S. 479, 47 Law. Ed. 266. 49- McCarthy v. Murphy [Wis.] 96 N. W.

40. Rhode Island Motor Co. v. Providence 531.

[R. 1.] 55 Atl. 696; Lathrop v. Racine [W'isi 50. Lathrop v. Racine [Wis.] 97 N. W.

97 N. W. 192: Jones v. Seaboard A. L. R. 192.

C0. [8. C.] 45 S. E. 188: Webster v. Harris 51. Dawson v. McMillan [Wash.] 76 Far.

[Tenn] 69 S. W. 782, 59 L. R. A. 324; Mo

Carthy v. Murphy [Wis.] 96 N. W. 531.

41. Lathrop v. Racine [Wis.] 97 N. W.

192; Webster v. Harris [Tenn.] 69 S. W. 782,

59 L. R. A. 324; McCarthy v. Murphy [Wis.]

96 N. W. 531.

42. Lathrop v. Racine [\VisJ 97 N. W.

192.

43. McCarthy v. Murphy [Wis.] 96 N. W.

631.

44. Lathrop v. Racine [Wis.] 97 N. W.

192. This right cannot be impaired by "111.

road companies for their corporate purposes

807, citing New Whatcom v. Fairhaven Land

Co., 24 Wash. 493, 64 Pac. 735, 54 L. R. A.

190.

62. Roberts v. Fullerton, 117 Wis. 222. 93

N. W. 1111.

53. Bliss v. Ward. 198 Ill. 104. 64 N. E.

705. See supra. this title, Relative, Private.

and Public Rights.

54. Dundalk, etc.. R. Co. v. Smith. 97 Md.

177. Upon the admission of a state into the

Union, she acquires the right to dispose or

the title to any part of the soils under the

tidewaters within her limits in such man
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of a state has power to authorize encroachments upon the public tide waters, where

they are made in the interests of navigation, for the erection of wharves, or are

afl'ccted for other public purposes.“ A legislative intent to make absolute sur

render of the public right of fishery and navigation and of the riparian rights of

the shore owners will not be implied.“ Some of the peculiar provisions of grants

by the state of lands under navigable waters have recently received the interpreta

tion of the courts.“ Under a New Jersey statute, the riparian owner has a prior

right to lease land under the navigable water.“8 _

The state may devolve upon a, municipal corporation the trust under which

it holds the shores of and the land under navigable waters." So the state may

impose upon a municipality the duty of keeping unobstructed navigable waters

within its limits."0 In the absence of such an imposition by the state, however,

the duty does not rest upon a municipal corporation to keep such waters unob

structed. To charge a municipality with this duty the will of the state that it

shall be so charged must be very plainly expressed.“1 The mere voluntary acts of a

city in removing obstructions create no obligation to continue such acts.‘32 A

navigable river is not a highway within the meaning of a statute requiring

municipalities to keep “all public highways, streets,” etc., open and in repair.“

Some peculiar provisions in grants by municipal corporations of lands under navi

gable waters have recently been interpreted by the courts.“

Political jurisdiction—The property in, and dominion and sovereignty over,

the soils under the navigable waters within her limits, which a state possesses is

subject to the paramount right of navigation over the waters, so far as such naviga

tion may be required by the necessities of commerce with foreign nations or among

the several states, the regulation of which is vested in the Federal government by

the constitution of the United States.“

nor as she may deem proper, ~subject only

to the restraints imposed by the commerce

clause of the federal constitution. U. S. v.

Mission Rock 00., 189 U. S. 391, 47 Law. Ed.

865.

55. Rhode Island Motor Co. v. Providence

[R. I.] 55 At]. 696.

56. State v. Sunapee Dam Co. [N. H.] 55

Atl. 899. In North Carolina. in view of the

policy of state which as evidenced by its

legislation is for the state to retain the title

to its navigable waters and the lands under

them in trust for the people. a grant by the

state to riparian proprietors of lands under

the waters of a. harbor in front of their

lands, between high-water mark and deep

water, was held to have conveyed to such

proprietors only an easement as riparian

proprietors to erect wharves, etc., on such

lands. Shepard's Point Land Co. v. Atlantic

.Hotel, 132 N. C. 517.

57. Covenant in grant of land under nav

igable waters that grantee will not build

certain structures without the grantor's per

mission, 0 .nstrued. Whitman v. New York,

39 Misc. [N. Y.] 43. Grant by the state to

individuals of land in the bed of a naviga

ble river upon certain conditions relating

to the promotion of commerce, construed.

Thousand Island Steamboat Co. v.Visger, 86

App. Div. [N. Y.] 126. How entry could be

made on land covered by navigable water

under the North Carolina statute, Laws 1891,

c. 532. which is now repealed by Laws 1893, c.

4. Holley v. Smith, 132 N. C. 36. Rights

of the City of New York in the waters of the

Hudson River and to the lands under it,

But legislation by a state for the pur

under certain statutes and charters. Knick

erbocker Ice Co. v. Forty-second St. & G.

St. Ferry R. Co., 176 N. Y. 408, 68 N. E. 864.

Statutes interpreted as a recognition 0! a

grant to a municipality of the privilege of

filling in submerged lands for park pur

poses. Bliss v. Ward, 198 Ill. 104, 64 N. E.

705.

58. This right is one which appertains to

the owner of the shore front, as owner, and

is not a right of a character which can, so

far as the state is concerned, be separated

from the ownership of the riparian lands.

Grey v. Morris & C. Dredging Co., 64 N. J.

Eq. 555.

69- Mobile Transp. Co. v. Mobile, 187 U.

S. 479, 47 Law. Ed. 266.

60. Fause v. Cleveland [C. C. A.] 121 Fed.

810.

Llnhlllty o! a municipality (or injury

caused by a sunken wreck under a statute

imposing upon it the duty of keeping navi

gable streams tree from obstructions [Act

Feb. 2d, 1854 (P. L. 37)]. McCaully v.

Phila., 119 Fed. 580.

61, 62, 83. Faust v. Cleveland [C. C. A.]

121 Fed. 810.

64. Peculiar provisions of a municipal

grant of land under tide water, construct].

N. Y., N. H. 8B H. R. Co. v. Horgan [R 1.]

56 Atl. 179. Reservations in grants by mu

nicipal corporations of lands under naviga

ble waters, construed. YVhitman vi New

York. 39 Misc. [N, Y.] 43; Knickerbocker Ice

Co. v. Forty-second St. & G. St. Ferry R.

Co., 39 Misc. [N. Y.] 27.

65. Const. of U. S. art. 1. 5 8. U. S. v.
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pose of aiding commerce by the improvement of navigable streams by providing for

the deepening of the channel or the removal of obstructions does not encroach upon

the power of congress, if not in conflict with any system for their improvement

provided by congress.“ A stream can only be deemed navigable water of the

United States so as to put it under the control of congress when it forms itself, or

by its connection with other waters, 2. continued highway over which commerce is

or may be carried on through other states or foreign countries in the customary

mode in which such commerce is conducted by water." By Federal statutes the

creation of any obstruction not affirmatively authorized by law to the navigable

capacity of any of the waters of the United States is expressly prohibited,“8 and

the right to erect a structure in a navigable river, within the limits of a state, is

made to depend upon the concurrent or joint assent of the national and state gov

ernments.“ Upon the admission of a state into the Union, she acquires the same

property in and sovereignty and jurisdiction over the shores of, and the soil un

der, navigable waters within her boundaries, not previously granted, as is possessed

by the original states." By the ordinance for the government of the Northwestern

Territory the navigable waters leading into the Mississippi and St. Lawrence

rivers were made common highways forever free to citizens of the United States

and those of the several states.71 The jurisdiction of two states over the waters

lying between them is sometimes regulated by Federal legislation."2 A state has the

right to grant the exclusive right to ferry from its shores across a navigable river

between two states, and such a franchise is valid without the concurrent sanction

either of congress or of the state upon the opposite side of the river, or the right of

landing beyond the limits of the state by which the grant is made.73

Establishment of harbors and the like—The establishment of a harbor line

permits the riparian owner to carry the upland or high-water mark out a certain

distance from the natural shore, but until it is so filled out the public rights exist

as before.“

Mission Rock Co.. 189 U. S. 391, 47 Law. Ed.

865. Under the commerce clause in the Fed

eral constitution, congress has paramount

authority over all navigable waters of the

United States. Kan. City, M. & B. R. Co.

v. Wiygui [Miss] 33 So. 965. Navigable wa

ters are subject to the control of congress,

and to its regulations and general super

vision. Faust v. Cleveland [C. C. A.) 121

Fed. 810. But the shores of navigable wa

ters and the soils under them, were not

granted by the constitution to the United

States. but were reserved to the states re—

spectively. Mobile Transp. Co. v. Mobile,

187 U. S. 479, 47 Law. Ed. 266. The au

thority of a state over a. navigable river

entirely within its limits is plenary, subject

only to such action as congress may take

in execution of its power under the consti

tution to regulate commerce among the

several states. Cummings v. Chicago, 188

U. S. 410, 47 Law. Ed. 525: Calumet G. & El.

Co. v. Chicago, 188 U. S. 481, 47 Law Ed.

532.

66. Faust v. Cleveland [C. C. A.] 121 Fed.

810. Right of the Federal and state gov

ernments to authorize the reasonable use of

a. navigable river in connection with a drain

age canal. Corrigan Transp. Co. v. Sanitary

Dist., 125 Fed. 611.

67. Manigault v. Ward, 123 Fed. 707.

68. Act Congress March 8rd, 1899, I 10

(U. 8. Comp. St. 1901, p. 3540), an obstruc

tion is “affirmatively authorized by law"

Curr. Law, Vol. 2—63.

within the meaning of this provision it it

is authorized by a law of the state in which

the water is situated, if such law was passed

before congress had itself legislated upon

the subject. Kan. City. M. & B. R. CO. v.

W'iygul [Miss] 33 So. 965.

80. Act March 3d, 1899, c. 425. Cum

mings v. Chicago. 188 U. S. 410, 47 Law. Ed.

626; Calumet G. & E. Co. v. Chicago, 188 U.

S. 431. 47 Law. Ed. 632.

70. U. S. v. Mission Rock Co., 189 U. S.

391, 47 Law. Ed. 865; Mobile Transp. Co. v.

Mobile, 187 U. S. 479, 47 Law. Ed. 266.

71. State v. Faudre [W. Va.] 46 S. E. 269.

72. The term “concurrent jurisdiction"as

used in the federal laws giving the states

of Minnesota. and Wisconsin concurrent Ju—

risdiction on the waters of the Mississippi

River, defined. Roberts v. Fullerton, 117

Wis. 222, 93 N. W. 1111.

73. State v. Faudre [W. Va..] 46 S. E. 269.

74. Rhode Island Motor Co. v. Providence

[R. I.] 55 Atl. 696; N. Y., N. H. & H. R. Co.

v. Horgan [R. I.] 56 Atl. 179. Under the

Rhode Island Statutes, the harbor commis

sioners cannot authorize encroachments in

the public tide waters beyond the harbor

line established by the legislature. Rhoda

Island Motor Co. v. Providence (R. I.] 55

Atl. 696. Statute authorizing a commission

to establish bulkhead, wharf, drydock and

boom lines and lines for similar structures,

construed. Acts 1886-87, p. 647. Sullivan

Timber Co. v. Mobile, 124 Fed. 644
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Piers, jetties, levees, eta—In a recent case, a grant of a pier was construed,

with reference to the rights in navigable waters passing thereby." Where by long

usage and immemorial custom, the owners of land abutting on tide waters in a

city have been accorded the right to build wharves, bulkheads, booms, and other

structures upon the flats and in the river in front of their uplands, not impeding

navigation, an owner of such uplands is entitled to erect such structures in the man

ner and to the extent permitted by the usage." A provision in a municipal charter

authorizing the municipality to compel riparian proprietors on a navigable river to

construct docks at their own expense on their own land cannot be justified as an

exercise of the police power of the state." A municipal charter which authorizes

the municipality to levy a special assessment on the land of riparian owners on a

navigable river to pay the cost of building docks in front of their lands, but which

makes no provision for special benefits to accrue to such owners, violates the con

stitutional inhibition against the taking of private property for public use without

just compensation." A contractor constructing a breakwater is liable for damages to

a vessel resulting from his negligence in not keeping a stake light burning, which

he is under contract duty to maintain." But if the vessel was in fault, and such

fault proximately contributed to the accident, only one-half the damages and costs

can be recovered.“0

Bridges, booms, dams, etc.—-An owner of land abutting on tide waters may

acquire the right to erect wharves, booms, and other structures not impeding navi

gation by license or permission from the proper authorities, and such license, when

obtained for a valuable consideration, cannot be revoked, when the grantee, having

acted under it, would be injured by the revocation.“1 Subject to the powers of

congress to regulate navigation, 9, state may authorize the building of bridges over

navigable waters, though there may result some impediment to navigation."2 A

bay in which there is an undisputed tidal flow is not a “stream” within the mean

ing of a New York statute limiting the right of corporations to bridge streams.“

The power to bridge a navigable stream includes the right to make repairs.“ A

public way cannot be laid out across a navigable river without the consent of the

legislature.“ Under the express provisions of a Maryland statute, no bridge can

be erected in a navigable river unless authorized by an act of the general assem

bly.“ The obstruction to navigation that results from the erection of a bridge

75. Knickerbocker Ice Co. v. Forty-sec- Kan. City, M. & B. R. Co. v. Wiygul [Missal

0nd St. 8: G. St. Ferry R. Co., 176 N. Y. 408. 33 So. 965.

‘8 N. E. 864. 83- Laws 1890, c. 566, § 121. Carvalho v.

Brooklyn & J. B. Turnpike Co. 173 N. Y.
76- B“ van 'I mb Co. v. M bl , 1 4 .Fed. 644.1“ 1 er 0 l e z 586, 65 N. E. 1115.

84. Kan. City. M. & B. R. Co. v. \‘Viy ul

77' Laws 1891' c' 40' n 65'67' Lathrop [Miss] 83 So. 965. Certain Federal legisga

v“ Racma [Wls'] 97 N- w' 192‘ tion held not to affect the right to repair

73- Const- Wls- Art- 1. § 13; Law8 1391. bridges previously authorized by law. Id.

PP- 206- 216- c. 40- §§ 65-67- 77- Lathrop v- as. Chapln v. Me. Cent. R. Co.. 91 Me.

R3611"! [Wis-l 97 N W- 192- 161. The fact that a. bridge company and its

79. Harrison v. Hughes [C. C. A.] 125 employee are engaged in bridging :1 naviga—

Fed. 860. Measure of care and precaution ble river without permission from the sec

required of contractor under such circum- retary of war does not give a company. en

stances. Id. ' gaged in navigating the river. a license to

break the guy ropes supporting a large
861(iarflson v. Hughes [C' c' A'] 125 derrick and thus precipitate the derrick

' ' upon the workmen, where the navigating

81. Sullivan Timber Co. v. Mobile, 124 company has agreed with the bridge coup

Fad- 644- pany that it will navigate its boats through

82. Carvalho v. Brooklyn & J. B. Turn- an opening left by the latter between its

pike Co., 173 N. Y. 586. 65 N. E. 1115. In the pilings. Stewart-Peck Sand Co. v. Reyber.

absence of congressional legislation. 9. state as Kan. 156. 71 Pac. 242.

may authorize the construction of a bridge 86. Code Pub. Gen. Laws. art. 23, § 92.

over a navigable river 61' the United States. Dundalk, etc.. R. Co. v. Smith. 97 Md. 177.
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spanning a navigable river is tolerated because of necessity and convenience to

commerce upon land." In the erection of the bridge, reasonable care and diligence

are required to prevent injuries to the rights of riparian owners.88 It must be

so maintained and operated that navigation may not be impeded more than is

absolutely necessary. It is incumbent upon the owner to place in charge persons

competent to operate it, to watch for signals, and to open for the passage of ves

sels, and for the performance of such delegated duty he is responsible. He must

also equip the bridge with proper lights, giving warning of its position and of

its opening and closing. If the bridge cannot be opened, proper signals should

be given to that effect, such as will warn an approaching vessel in time to heave

to. A vessel having given proper signal to open and prudently proceeding un

der slow speed has the right to proceed until such time as it appears by proper

warning, or in reasonable view of the situation, that the bridge will not be open

ed.89 To entitle a riparian owner to recover for injuries caused by the negligence

of another in building a bridge, the negligence complained of must have been the

proximate cause of the injuries.“0

Drainage canaZ.—Damages caused in a measure by an increased current in

a navigable river resulting from a reasonable use of the river in the construction of

a drainage canal authorized by the Federal and state authorities is damnum absque

injuria.u -

§ 4. Remedies for injuries relating to.-—For unlawful obstruction to navi

gation, proceedings will lie on behalf of the people.” But the duty to prevent

obstructions rests upon the Federal and state governments and cannot be enforced

by an individual.”3 Such an obstruction, if unauthorized by law, is a public

nuisance, which will not be abated at the suit of an individual unless he is pe

culiarly afiected and especially injured by it." An individual cannot-maintain

an action to enjoin the construction of a turnpike road across navigable waters

unless he can show special damage." But an obstruction in navigable waters

which curtails the right of access of a riparian proprietor will be enjoined at the

suit of such proprietor." A riparian owner on a navigable stream may recover

damages for an injury to his rights difierent in degree and kind from any done

to the public." So the owner of a vessel may recover damages for an injury to

district. Corrlgan Transp. Co. v. Sanitary

Dist., 125 Fed. 611.

92. Carvalho v. Brooklyn 6; J. B. Turn

pike Co., 173 N. Y. 586. 65 N. E. 1115.

93. Faust v. Cleveland [C. C. A.] 121 Fed.

810.

94. Lownsdale v. Gray's Harbor Boom Co..

117 Fed. 983. A private party may abate an

obstruction to navigable waters, where the

has been specially damaged. Dawson v.

McMillan [Wash] 75 Fee. 807. And see Me

81. Clement v. Metropolitan West Side

El. R. Co. [C. C. A.] 123 Fed. 271.

88. Jones v. Seaboard A. L. R. Co. [5. C.]

45 S. E. 186.

89. Clement v. Metropolitan West Side El.

R. Co. [C. C. A.] 123 Fed. 271. Municipal

ordinance relating to signals and to what is

incumbent upon approaching vessels held to

have no application to private bridges. Id.

90. Jones v. Seaboard A. L. R. Co. [3. C.]

45 S. E. 186. Contractor failing to buoy ob

struction erected in building a bridge held

not liable for injury to vessel where the

captain had knowledge of the obstruction

and was guilty of negligence. Hosi’ord v.

\Vakefleld. 117 Fed. 945.

91. Corrigan Transp. Co. v. Sanitary Dist.

125 Fed. 811. A clause in an authorization

to a sanitary district to construct a drain

age canal which provides that the district

must assume all responsibility for damages

to property and navigation interests by rea

son of the introduction of a current in a

navigable river cannot be construed as

meaning more than that whatever damages

may legally arise are to be assumed by the

Carthy v. Murphy [Wis.] 96 N. W. 581.

05. In this case it was held that no spe

cial damage was shown. Carvalho v. Brook

lyn & J. B. Turnpike Co.. 173 N. Y. 686, 65

N. E. 1115.

96. Rhode Island Motor Co. v. Providence

[R. 1.] 55 Atl. 696. Injury to the rights 0!

a. riparian proprietor held sufficient to war

rant the granting of an injunction. Fisk v.

Ley [Conn.] 56 Atl. 559.

M. Jones v. Seaboard A. L. R. Co. [5. C.]

45 S. E. 188. A loaded scow owned by libel

lants sank in the night in a‘harbor channel.

It was marked only by a. spar buoy which

was insufficient. An oyster steamer coming
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his vessel caused by an obstruction placed in the channel of a navigable stream.”

One who has by usage or license acquired the right to erect wharves and other

structures on the shores of navigable waters in a municipality in front of his up

lands is entitled to an injunction restraining the city from recovering the land upon

which the structures are built.“9

NE EXEAT.

To justify the issuance of a writ of ne exeat, there must be shown an indebted

ness by the defendant and an attempt by him to defraud his creditors by carrying

unexcmpted property out of the state; the burden of proof being on the party

applying for the writ.1

A ne exeat bond is broken by a departure from the state of the party bound

thereby, without procuring a discharge of the writ, and without leave of court.2

An action for the breach of a ne e-xcat bond should be brought in the name of the

real party in interest.a The correctness of the lower court in granting the writ

will not be questioned on the appeal of one who rendered its enforcement impos

sible.‘

NEGLIGENCE.

5 1. Definitions (990).

5 2. Acts 0: Omhllonl Cautitutll: Ne:

lig‘ence (997).

A. Personal conduct in general (997).

B. Dangerous machinery and Substances

(998).

C. Use of lands. buildings, and other

structures (999).

§ 3. Proximnle Cause (1001).

§ 4e l‘outribntory Neili'ence (MINI)

! 5. Action. (1006)

§ 1.. Definition—Actiomblo negligence is the neglect of a legal duty owed

by defendants to plaintifi in respect to the very matter or act charged as neg

ligence.‘

Gross negligencev is the absence of slight care.“ -

li‘illful or wanton. negligence. is such a gross want of care and regard for the

rights of others as to justify the presumption of willfulness or wantonness.’

Gross and great negligence are relative terms each descriptive of negligence only.‘

in ran atoul o! the sunken wreck. The

Mary S. Lewis, 126 Fed. 848.

98. Maxen v. Chicago & N. W. R. Co., 122

Fed. 555.

90. Sullivan Timber Co. in Mobile,

Fed. 644.

1. Garden City Land Co. v. Gettins, 102

Ill. App. 261. Attempting to place unexernpt

property beyond the reach. of. his creditors

is suiilcient fraud to justify the issuance 01

a. writ of no exeat against a. debtor. Id.

2. Whether before or alter judgment.

Marselis v. People [Colo. App.] ’11 Pac. 429.

8. Action on a ne exeat bond given by a.

husband sued by a. divorce properly brought

in the name of the wife, under Code of

Practice. Marsolis v. People [Colo. App.] 71

Pac. 429.

4. Writs of ne exeat and injunction were

issued against defendant. He was taken

into custody on failure to file bond. He es

caped and in defiance ol the court remained

beyond its jurisdiction. Bronk v, Bronk

[Fla] 85 So. 870.

II. Pittsfleld C. Mfg. Co. v. Pittsfleld S.

Co., 71 N. H. “2. 60 L. R. A. 116; Western

“'hcel Works v. Stachnick, 102 Ill. App. 420.

124

I. Louisville & N. R. Co. v. Walden, 25

Ky. L. R. 1l 7-4 8. W. 694. Gross negligence

is the failure to take such care as a. person

of common sense and reasonable skill in like

business, but 0! careless habits, would ob—

serve in avoiding injury to his own person

or life under circumstances of equal or sim

ilar danger. Chesapeake & 0. R Co. v.

Board. 25 Ky. L. R- 1118, 77 S. W. 189. Gross

negligence (or engineer of switch engine to

leave engine on main track over which a

passenger train was expected while be con

sorted with prostitutes. Cent. Tex. & N. W.

R. Co. v. Smith [Tex. Civ. App.1 73 S. W.

537.

7. Chicago T. '1‘. R. Co. v. Gruss. 102 Ill.

App. 439. A willful act means an act show

ing that a person intended to do what. was

done and a. wanton act means an act in total

disregard of the rights of others. Gosa v.

Southern R. [S. C.] 45 B. E. 810. The pur—

pose to commit a willful injury will not be

inferred when the result of the wrongful

‘conduct may be reasonably attributed to

negligence or inattention. Indianapolis Si.

R. Co. v. Darnell [Ind. App.] 68 N. E. 609.

Contributory negligence is not a defense to

actions for injuries wantonly inflicted. Cent.



2 Cur. Law. NEGLIGENCE § 2A. 997

§ 2. Acts or omissions constituting negligence. A. Personal conduct in gen

eral.——The care required is termed ordinary care and is such care as men of or

dinary prudence under similar circumstances usually employ and is determined

by reference to all the attendant circumstances of the transaction,9 and does not

require precautions against unforeseen accidents happening without negligence,10

nor happenings attributable to act of God or via major.11 Act of God or vis major

may not be urged, however, where the accident might reasonably have been antici

pated and could have been guarded against in the exercise of reasonable care

and vigilance.12

Persons liable.-—A city is not liable for acts of oiiicers done in performance

of a governmental function.18 A hospital is liable for negligence of a physician

in its employ only where due care was not observed in his selection.“ Servants of

a railroad company are not personally liable for injuries caused by their negligence

unless the injury was the result of misfeasance and positive wrong.“ Where two

persons are working together in a common employment under circumstances cast

ing on each the duty to exercise care not to injure the other, an action will lie

for the breach of the duty though both are engaged in the common employment

of the master.16 A railroad company delivering a. defective car to a connecting

line is not liable for injuries to an employe of the latter after inspection by the

receiving company."

Joint and sereral liability—Where the injury is the result of concurring neg

ligence of two persons either“ or both" are liable. When the “tort charged is joint,

there can be no recovery on proof of one or more separate torts.“

of Ga. R. Co. v. Partridge, 136 All 587.

Turning on power recklessly where boy

clinging to car asked to be let ol't. Aiken

v. Holyoke St. R. Co. [Mass] 68 N. E. 238.

8. Belt R. Co. v. Banicki, 102 Ill. App.

642.

9. Failure of one telling a tree to notify

passers of its impending {all may amount

to actionable negligence. Driver 0! team

was not guilty of contributory negligence

as he had a. right to rely on defendant to

warn him. Burkhardt v. Schott. 101 Mo.

App. 465. H S. W. 430. The care required in

removing a. person in distress from one town

to another under the pauper laws is the care

and prudence that a. reasonably prudent man

would exercise under like circumstances and

the test is the means employed and effort

to find out the person's condition rather

than the physical condition itself. Merrill

v. Bassett. 97 Me. 601. A person charged

with the performance or a duty toward 3.]!

other in order to be guilty of negligence

must have either done or neglected to do

something which an ordinarily prudent and

careful man acting in the same relation and

under like circumstances would not have

done or omitted to do even though damage

may have resulted from his conduct. Id.

10. Young v. Mo. Pac. R. Co., 93 Mo. App.

267; Ill. Cent. R. Co. v. Smiesni, 104 Ill. App.

194; Chenali v. Palmer, 117 Ga. 144; McGuire

v. Cent. .R. Co., 68 N. J. Law. 608; Atlanta

R. & P. Co. v. Gaston. 118 Ga. 418: Rea v.

St. Louis S. W. R. Co. [Tex. Civ. App] 73

S. W. 565; Dwyer v. Hills Bros. Co., 79 App.

Div. [N. Y.] 46; Cleary v. Brooklyn F. &

P. Co.. 79 App. Div. [N. Y..] 35; McKenzie v.

Waddell Coal Co., 89 App. Div. [N. Y.] 415;

Fries v. American Load Pencil Co.. 141 Cal.

610, 75 Pac. 164: Consumers’ Brew. Co. v.

Doyle's Adm'x [Val] 46 S. E. 390. One ade

quately securing a. signboard on his prem

ises within his property line and a greater

distance from a highway is not liable 101'

injuries in a. runaway caused by its being

blown down by a strong wind and the crash

frightening plaintilt's horse. O’Suilivan v.

Knox, 81 App. Div. [N. Y.] 488. in an ac

tion for injuries from 'a. timber falling on

plaintiff, the court should instruct that it the

timber was loose owing to the act of some

one not under defendant's control he would

not be liable. Meeker V. Smith. 84 App.

Div. [N. Y.] 111.

ll. Colbourn v. Wilmington [DBL] 56 .Atl.

605. Storm. Jones v. Kan. City. Ft. El. &

M. R. Co. [Mo.] 77 S. W. 890. Floods.

Schrunk v. St. Joseph [Wis] 97 N. W. 946;

Shaughnessy v. Pittsburg. 20 Pa. Super. Ct.

609. Hurricane. Uggla v. Brokaw, 77 App.

Div. [N. YJ 810.

12. Harrison v. Hughes {0. C. A.] 126

Fed. 860. The act of God must be not only

the proximate but the entire cause of the

injury. Sonneborn v. Southern R. Co., 65 S.

C. 502.

18. Twyman's Adm‘r v. Board of Council

men [Ky.] 78 S. W. 446.

14. Plant System R. I: H. Dept. v. Dick

erson, 118 Ga. 458.

15. Bryce v. Southern R. Co..

958.

10. O‘Brien v. Traynor [N. J. Err. & App]

55 an. 807.

11- 110., K. & T. R. Co. v. Merrill, 66

Kan. 436. 70 Pac. 358. 59 L. R. A. 711. See.

also, topics dealing with particular relationi

such as Husband and Wife; Master and

Servant, etc.

18- Muller v. Halo, 188 Cal. 163, 71 Pen.

81. One injured by the concurrent negli

gence of a. fellow-servant and a stranger

may recover from the stranger. St. Louis

125 Fed.
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(§ 2) B. Dangerous machinery and substances—The duty of ordinary care

applies to dangerous machinery, tools, and appliances,21 and fires liable to be com

municated to adjacent property.22

wires.”

Reasonable care must be exercised as to electric

There may be no recovery for injuries caused by blasting on the ground

that notice thereof was not given, where plaintiff admits having knowledge that

blasting was going on in sufficient time to have gone out of danger.“

A railroad company is not liable for injuries to a child caused by removal and

explosion of a torpedo properly placed on the track at an obscure place to warn

trains of track work."

As a general rule a manufacturer or vendor is not liable to third persons for

negligence in construction, manufacture, or sale of an article not intrinsically dan

gerous.“

S. W. R. Co. v. Swinney [Tex. Civ. App.) 78

S. W. 547.

19. A joint Judgment may be recovered

against a street railroad and a contractor

doing its work for injuries caused by negli

gence in stretching a. cord across the high

way. Schiverea v. Brooklyn Heights R. Co.,

89 App. Div. [N. Y.] 840.

20. Goodman v. Coal Tp., 206 Pa. 621. An

action will not lie against a street railroad

and a township for injuries caused by the

alleged unsafe condition of a public road

and tracks thereon where there is no alle

gation of concert of action. Belter v. Coal

Tp., 206 Pa. 621.

21. Engine. Kahn v. Triest-Rosenberg Cap

Co., 139 Cal. 340, 73 Pac. 164. Derrick. Bow

den v. Derby, 97 Me. 536. Want of due care in

the original construction of a machine is not

established by evidence that it could have

been made stronger by using other methods.

Talley v. Beever [Tex. Civ. App.] 78 S. W.

23. An elevator company, furnishing a

steam shovel to unload grain from a boat

to its elevator is liable for injury to one un

loading, from the breaking of a. defective

rope in the tackle negligently furnished.

Connors v. G. N. Elevator Co., 90 App. Div.

[N. Y.] 811.

22. Bock v. Grooms [Neb.] 92 N. W. 608.

The owner of a. sawmill is not liable for fire

communicated therefrom by sparks unless

guilty of negligence. Gerrish v. Whitfield

[N. H.] 55 Atl. 551. The owner of premises

taking such precautions as aman of ordinary

prudence would exercise to confine a fire set

out by him to his own premises is not guilty

of negligence where it goes beyond his con

trol on account of a. whirlwind or an extra

ordinarily high wind. Bock v. Grooms

[Neb.] 92 N. W. 603. In an action for de

struction of building by fire communicated

from defendant's building, it may be shown

that the fire could hd've been controlled but

for the fact that dynamite was stored in the

building and people were warned to keep

away. Cumberland 'l‘el. & Tel. Co. v. Dooley

[Tenn.] 72 S. w. 457. A defendant will not

be liable for negligence in not having fire ap

paratus on hand where the evidence shows

that the fire could not have been extinguished

no matter what equipment had been furnished.

Balding v. Andrews [N. D.] 96 N. W. 305.

What constitutes ordinary care and pru

dence in the lawful use of fire depends on

the circumstances of each case. Leaves and

rubbish catching tire from sparks from

sawmill not result of negligence. Collins v.

George [Va.] 46 S. E. 684.

See, also, topic Fires.

28. Colbourn v. Wilmington [Del.] 56 Atl.

605. It is the duty of an electric company

to use very great care as to insulation at

places where people have a right to go for

business or pleasure. Thomas v. Wheeling

Elec. C0. [W. Va.] 46 S. E. 217. An Electric

Light company's live wire fell in the street

and plaintiff came in contact with it. Wolp

ers v. N. Y. & Q. Elec. L. & P. Co., 86 N. Y.

Supp. 845. That a live electric wire was

blown into the street by a. storm is no ex

cuse. Id.

24. Smith v. Day, 117 Fed. 956.

25. Louisville & N. R. Co. v. Hart, 24 Ky.

L R. 1123, 70 S. W. 830.

26. Huset v. Case Threshing Mach. CO.

[C. C. A.] 120 Fed. 865; Standard Oil Co. v.

Murray [C. C. A.] 119 Fed. 672: Marquardt

v. Ball Engine Co. [C. C. A.] 122 Fed. 374.

There is an exception in the case of the man

ufacturer or vendor of articles dangerous to

human life or health like poisons in which

case the negligence is actionable by parties

who have no contractual relations with the

manufacturer or vendor. Huset v. Case

Threshing Mach. Co. [C. C. A.] 120 Fed. 865.

The manufacturer of a. gasoline device not

inherently dangerous is bound only to exer

cise reasonable care to construct it of rea

sonable strength and fitness when used ac

cording to directions. Talley v. Beever

[Tex. Civ. App.] 78 S. W. 23. Seller of a

folding bed agreeing to put it in safe con

ditlon for use is liable for injuries caused by

his negligent failure in this respect. Cox

v. Mason, 89 App. Div. [N. Y.] 219. A land

roller is not an intrinsically dangerous ap

paratus making the manufacturer liable for

injuries to a. third person, the defect being

so concealed as to prevent its discovery by

inspection. Kuelling v. Roderick Lean Mfg.

Co., 88 App. Div. [N. Y.] 309. The owner

who impliedly invites third parties to use

defective machines or instruments manufac

tured or furnished by him is liable to them

for injuries resulting from his negligence

in the manufacture or care of them. Huset

v. Case Threshing Mach. Co. [C. C. A.] 120

Fed. 865. See Schubert v. Clark, 49 Minn.

331. 15 L. R. A. 818 and Heizer v. Kingsland

& D. Mfg. Co., 110 M0. 605. 15 L. R. A. 821

for leading cases taking opposite views as to

liability of manufacturer,
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(§ 2) C. Use of lands, buildings, and other structures—The duty of or

dinary care as to safety of premises extends to persons present thereon by express

or implied invitation of the owner or person in control." A bare licensee" or

trespasser takes the risks as he finds them, and the only duty of the owner of the

premises is not to inflict wanton injury,” and this rule applies to infant tres

passers;’° the exception being the case of maintenance by defendant of a danger

ous place or structure attractive to children.“1

27- Smith v. Jackson [N. J. Law] 56 Atl.

118; Bowden v. Derby, 97 Me. 636; Wilsey v.

Juwett [Iowa] 98 N’. W. 114; Chesapeake &

0. R. Co. v. Wilder. 24 Ky. L. R. 1821, 72 S.

W. 353; Van Doren v. Holbrook, C. & D.

Cont. Co.. 85 N. Y. Supp. 348. The fact that

defendant was not the owner of defective

scales causing injury is not important where

he invited plaintiff to use them. McIntyre

v. Pfaudler Vacuum Fermentation Co.

[Mich] 95 N. W. 527. A department store

maintaining a. reception room for the care

of children must keep such room reasonably

free from danger to such children. Miller

v. Peck Dry Goods Co. [Mo. App.] 78 8. W.

682. A customer in a store by implied invi

tation of the proprietor may recover for in

juries received though te entered through

an alley door which customers are not in

vited to use. Burk v. Walsh, 118 IowaI 397.

92 N. W. 65. Warehousemen are bound to

use care proportioned to the risk to keep

elevators on the premises reasonably safe

for the access and use or those coming there

at their invitation express or implied on

business or for other beneficial purposes.

Ford v. Crlgler, 25 Ky. L. R. 56, 74 S. W. 681.

There is an invitation to use a dangerous

passageway where the clerk asks the cus

tomer to accompany him along amo to an

other part of the building to examine goods.

Reid v. Linck. 206 Pa. 109. One who hauls

his cotton to be ginned at a public ginnery

is not a. mere licensee and may recover when

injured on the premises by the owner's neg

ligence. Horton v. Harvey [Ga.] 46 S. E. 70.

The duty of the owner of a scaffold used by

another is the exercise of ordinary care and

should be commensurate with the risks of

the situation or such care as persons of or

dinary prudence would exercise to others

under the same or similar circumstances.

Lauritsen v. American Bridge Co., 87 Minn.

518. 92 N. W. 475. Operating motor cars in

a. mine. Williams v. Belmont c. & 0. Co.

[W. Va.] 46 8. E. 802. A person on another's

premises by invitation assumes obvious

risks. Id.

28. Chesley v. Rocheford [Neb.] 98 N. W.

429; Id., 96 N. W. 241; Slough v. Ragley

Lumber Company [Tex. Civ. App.] 76 S. W.

779; Smith v. Hopkins [C. C. A.] 120 Fed.

921; Meyers v. Chicago. R. I, & P. R. Co.

[Mo. App.] 77 S. W. 149; Bentley v. Love

rock, 102 Ill. App. 166: Huebner v. Hammond,

80 App. Div. [N. Y.] 122. An employe is not

a. licensee as against a. construction com

pany repairing premises where the construc

tion company was not in exclusive posses

sion but premises were used by employes

and such company was required to use rea

sonable care to prevent injury. Gile v.

Bishop Co., 184 Mass. 413, 68 N. E. 837. One

on premises to transact private business

with on employe of defendant, is a bare

licensee. Muench v. Heinemann [Wis] 96

N. W. 800; Dixon v. Swift. 98 Me. 207. Where

horses hitched in the highway were, owing

to the negligence or defendant. stung and In

their frenzy broke into the yard near bee

stands and were stung so that death resulted.

the question of defendant's duty toward 'a

licensee on his premises did not arise. Par

sons v. Mauser, 119 Iowa, 88, 93 N. W. 86.

29- Belt R. Co. v. Banlcki, 102 Ill. App.

642; Albert v. New York, 75 App. Div. [N. Y.]

553; Chicago T. Transfer Co. v. Kotoski. 191'

Ill. 883, 65 N. E. 350; Currier v. Dartmouth

College [C. C. A.] 117 Fed. 44; Frederburg

v. Bear, 89 Minn. 241, 94 N. W. 683; Dixnn

v. Swift, 98 Me. 207. Persons using a road

way over a railroad company's right of way.

after permission has been withdrawn and

sufficient notice thereof been given. are tres»

passers. Ill. Cent. R. Co. v. Waldrop. 24

Ky. L. R. 2127. 72 S. W. 1116. The employe

of a contractor injured while walking across

a. cement floor which had just been repaired

by a subcontractor was not a. trespasser so

as to be precluded from recovering from the

subcontractor for injuries. St. Louis E. Mv

Fire-Proofing Co. v. Dawson, 30 Tex. Civ.

App. 261, 70 S. W. 450.

80. Norman v. Bartholomew, 104 Ill. App.

667. The occupier of premises on which

children were accustomed to play is not lia

ble for injuries to a child of tender years

caused by a fire set out on the premises

though' he had taken no steps to keep chil

dren from the fire. Paolino v. McKendali,

24 R. I. 432, 60 L. R. A. 133. There may be

no recovery against a city for the death

of a child drowned in a. city water reservoir

at its top 25 feet above the street with slop

ing sides and surrounded by a fence with a

hole under it through which children could

and did enter. Peninsular Trust Co. v. Grand

Rapids [Mich] 92 N. W. 38. Where the door

of a. vacant house is left open and a young

child playing therein is injured by the fall

of a. window which was being raised by a

companion the owner will not be liable

therefor. O'Connor v. Brucker, 117 Ga. 451.

There may be no recovery for injuries to a

child of 9 whose clothing caught on fire

while poking in hot ashes for brass, the fire

having been lighted on a. vacant lot by dc

fendant in the proper conduct of his busi

ness. Coleman v. Robert Graves Co.. 39

Misc. [N. Y.] 85. The owner of premises

graded to a level leaving a bank on one side

to which resort is made for base ball pur

poses without invitation of the owner and

children are attracted thereby is not liable

for an injury to a child caused by caring

of bank where the result is not anticipated

from the condition of the bank. Ann Arbor

R. Co. v. Kinz. 68 Ohio St. 210. 67 N. E. 4'79.

A city is not liable for injuries to a boy

caused by falling from a sea wall in course

of construction by reason of not having a

railing in position thereon as it would not
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The owner of property owes to the public the duty of maintaining it in such a

reasonably safe condition that persons on the abutting sidewalk” or highway will

not sustain injury,” and this liability may extend to the user of a private way."

A traveler in a public highway may assume its safety and is not required to search

for obstructions and dangers therein.“ A cemetery company is liable for injuries

caused by fall of defectively set monument."

The maintenance of an unguarded canal with steep banks through a thickly

settled part of town may not amount to negligence allowing recovery for death of

child of five years falling into such canal and drowning."

Ordinary care is used by the owner where he intrusted the construction of a

building to skilled persons on whom he relied," and he is not liable for injuries

caused by collapse of defective building unless he could have learned of the im

proper construction by the exercise of ordinary care." Failure to make recess in

wall high enough to take an intended column, whereby bricks were displaced in

jurying plaintifi, was negligence.“ The laws of New York require the owner

of a tenement containing a. hall to have the same artificially lighted where there

are no windows opening therefrom.“ A contractor will not be liable to a third

person for injuries caused by defective construction of a bridge when the injury

have been placed in position during the

progress of the work and dangers were ob

vious. Albert v. New York, 75 App. Div.

[N. Y.] 553. A child playing in the street is

not a trespasser so as to make one running

over her liable only for willful injury.

O'Brien v. Hudner, 183 Mass. 381, 65 N. E.

788.

31. A railroad company knowing that its

switchyard is used by children as a play

ground must use ordinary care to discover

their presence and prevent injury to them.

Ollis v. Houston E. & W. T. R. Co. [Tex.]

73 S. W. 80. One who maintains on his

premises an “attractive nuisance" is liable

for resulting injuries and the rule covers the

case of one maintaining a dangerous instru

mentality—not in iteli' attractive. but in

such proximity to an attractive situation

on the premises of another as to form 3. dan

gerous whole. Consol. Elec. L b P. Co. v.

Heaiy, 65 Kan. 798, 70 Pac. 884. Knowledge

that children play on a. dangerous pile of

wood maintained by a. railroad company in

close proximity to the track iixes liability

without reference to ownership of ground

on which wood is piled. Kan. City, Ft. 8. &

M. R. Co. v. Matson [Ken] 75 Fee. 503. One

leaving a. dangerous pile of lumber in the

public street where small children were in

the habit of playing cannot escape liability

for injury on the ground that the lumber

was not negligently stacked. Harper v.

Kopp. 24 Ky. L. R. 2342. '18 S. W. 1127.

When the owner of dangerous premises

knows or ought to know that children so

young as to be ignorant of the danger will

resort thereto, he must take such precau

tions to keep them from the premises or to

protect them while there as a man of ordi

nary care and prudence under like circum

stances would tako. Chicago, B. & Q. R. Co.

v. Krayenbuhl [Neb.] 91 N. W. 880. 69 L. R.

A. 920. Recovery for injuries to a child of

five years caused by detective piling ot tim

bers in the highway is not defeated on the

ground that the child became a trespasser

in turning aside from an errand to play

thereon. Busse v. Rogers [Wis.] 98 N. W.

219. The owner of a lumber yard negligent

ly piling lumber on the street is liable for

injuries to a child of five years attracted

thereto to play by reason of the “teetery”

way the timbers were piled. Id. The own

er ot a slate factory is liable for injuries to

a child caused by leaning against a slab

resting against the building on the sidewalk

though the slab stood within the building

line. Rachmel v. Clark, 205 Pa. 314.

82. Butts v. Nat. Exch. Bank, 99 Mo. App.

168, 72 S. W. 1083. There is sufficient evi

dence to go to the jury on the question of

negligence where it appears that the sec

tion or s. railing that tell on a pedestrian

was not fastened and had been in that con

dition for some time. Id.

83. The owner of a gas well near a high

way must use care as to blowing same 03

and travelers on the highway have a right

to assume that it will not be blown oil! with

out warning. Snyder v. Phila. Co. [W. Va.]

46 S. E. 366.

84. Recovery for injuries from a. runaway

caused by noises from a. gasoline engine is

not to be defeated on the ground that the

place where the runaway occurred was not

a. public street but a. private way, defendant

having acquiesced in its use. Wolf v. Des

Moines Elevator Co. [Iowa] 98 N. W. 301.

85. Neal v. Wilmington 6: N. C. Elec. R.

Co., 3 Pen. [Del.] 467.

36. Button v. Greenwood Cemetery Co..

80 App. Div. [N. T.] 352.

37. McCabe v. American Woolen Co.. 124

Fed. 283.

38. Uggla v. Brokaw, 77 App. Div. [N. Y.]

310.

89. Waterhouse v. Schlitz Brew. Co. [8

D.] 94 N. W. 687.

40. Norman v. Dowd, 86 App. Div. [N. Y.)

248.

41. Laws 1897. p. 474. o. 378. Bretsch v.

Plate, 82 App. Div. [N. Y.] 399. That one

could read a newspaper in a. hallway at 5

P. M. in March does not show that it was

sufl‘iciently lighted without artificial light at

4 or 4:80 P. M. in December. Id.
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happens after its acceptance by the public.“ Elevator shafts must be safeguarded."

Where the. question is whether an elevator had a. light at the time of the accident,

it is not important whether it was customary for elevators to be lighted.“

Ordinary care is required as to excavations,“ and they should be safeguarded.“

One shot by a spring gun placed in a melon patch may recover for the in

juries," and a code provision relating to homicide for theft at night may not be

urged as a defense“,

The fact that a fire insurance salvage corps is given a right of way in the

streets does not absolve it from liability for negligence.“ _

Persons liable—The owner of premises is not liable for negligence of an inde

pendent contractor.“o A city granting a building permit does not thereby become

liable for negligence of the person constructing same.“1 A market company and

not a lessee of a stall is liable for negligence of the stall lessee in failing to keep

adjoining aisles free from obstructions, the lessee being regarded as the market

company’s agent." The lessor of a. lot for the production of oil or gas therefrom

reserving a share of the oil produced but no control over methods of work is not

liable for injuries caused by the escape of the oil." The lessor of a defective

toboggan slide is liable for injuries caused thereby.“

§ 3. Proximate cause—There is no liability unless the negligence was the

proximate cause of the injury.“ The proximate cause is the cause which stands

next in causation t0 the effect, not necessarily in time, but in causal relation.“

42. Salliotte v. King Bridge Co. [C. C. A.]

122 Fed. 378.

43. The duty to protect customers against

dangers from unprotected elevator shafts

does not restrict the proprietor to the use

of guards and barriers. Burk v. YValsh, 118

Iowa. 397, 92 N. W. 65. The owner of a.

burning building is not liable for injuries

to a. fireman in falling down an elevator

shaft because not safe-guarded where he

entered the building through an unusual en

trance and the safeguards could have been

removed by others who had preceded him.

Baker v. Otis Elevator Co., 78 App. Div. [N.

Y.] 513.

144. Muller v. Hale, 138 Cal. 163, 71 Fee.

8 .

45. Wilkins v. Grant, 118 Ga. 522; Irvine

v. Smith, 204 Pa. 58. The owner of property

is liable to an adjoining landowner for the

negligence of an independent contractor

where he failed to give timely notice of the

nature and extent of the intended excava

tion. Davis v. Summerfleld, 133 N. C. 326.

The presence in a village street of an open

ditch 300 feet long. 3 to 4 feet wide, and 18

to 30 inches deep. and which contained wa

ter, is negligence. Bradner v. “’arwlck. 86

N. Y. Supp. 935. A contractor making an

excavation drilled holes within a foot of a

water pipe and blasted without turning off

the water, which escaped and overflowed

plaintiff‘s land. Held negligence. Wheeler

v. Norton. 86 N. Y. Supp. 1095.

46. It is the duty of a. city to safeguard

excavations whether the excavation was

made by a. city or an individual. Holitza.

v. Kan. City [Ken] 74 Fee. 594. The owner

of premises is liable for injuries caused by

falling in a. trench left unguarded by con

tractors es the excavation constituted a

nuisance. Negligence. Thomas v. Harring

ton [N. H] 54 Atl. 285; McKeon v. Weber

Bldg. Co.. 84 N. Y. Supp. 913.

47,48. Grant v. Bass,

688. 75 S. W. 342.

49. Muhs v. Fire Ins.

App. Div. [N. Y.] 389.

50- Parkhurst v. Swift, 81 Ind. App. 521,

68 N. E. 620; Salliotte v. King Bridge Co.

[C. C. A.] 122 Fed. 378: Schutte v. United

Elec. Co., 68 N. J. Law, 435; St. Louis ELM.

Fireproofing Co. v. Dawson. 30 Tex. Civ.

App. 261, 70 S. W. 450; Plttsfleld C. Mfg. Co.

v. Pittsfield Shoe Co., 71 N. H. 522, 60 L. R.

A. 116. The clerk of the owner of premises

injured by negligence of a contractor doing

work thereon while going on errand for his

employer may recover from the contractor

for injuries. Kitchen v. Riter-Conley Mfg.

Co. [Pa.] 56 Atl. 1083.

51. Copeland v. Seattle [Wash.] 74 Pac.

58!.

62. Wash. Market Co. v. Clagett, 19 App.

D. C. 12.

53. Langabaugh v. Anderson [Ohio] 67 N.

. 286.

54. Barrett v. Lake Ontario Beach Imp.

Co., 174 N. Y. 310. 66 N. E. 968.

66. Pittsfleld C. Mfg. Co. v. Pittsfield

Shoe Co.. 71 N. H. 522, 80 L. R. A. 116; Car

rigan v. Stillwell, 97 Me. 247. Insufficiency

of evidence to support finding that negli

gence of defendant in leaving unguarded a

place on the river where he was cutting ice.

Nellie v. Laughlin, 79 App. Div. [N. Y.] 470;

Standard L. 8: P. Co. v. Munsey [Tex. Civ.

App.] 76 S. W. 931; Murphy v. New York. 89

App. Div. [N. Y.] 93; Kube v. St. Louis

Transit Co. [Mo. App.] 78 S. W. 55.

56. Chicago & E. I. R. Co. v. Heerey, 105

Ill. App. 647. The act of boys turning the

power on an electric truck standing in a

public street with power of! and the brake

on is the proximate cause of injuries caused

by collision with the uncontrolled truck.

Berman v. Schultz, 40 Misc. [N. Y.] 212. The

sale of beef without giving information that

31 Tex. Civ. App.

Salvage Corp., 89
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It is sufficient if the efiect follows naturally and probably though not directly and

immediately." The negligence must be such that a person of ordinary caution

and prudence would have foreseen that some injury would likely result therefrom,

not that the specific injury would result." Where another cause intervenes with

out which the injury would not have occurred, such intervening cause is the proxi

mate cause. ‘° If the character of the intervening act claimed to break the con

nection between the original wrongful act and the subsequent injury was such as

its probable or natural consequences could reasonably have been anticipated by the

original wrongdoer the causal connection is not broken."0

It is no defense to an action for damages for an injury of which the act or

omission of the defendant was the proximate cause that the wrongful act of an

other concurred therein."

it was infected was not the proximate cause

of blood poisoning caused by cutting it up

after purchaser knew it was putrid. Wil

liams v. Wiedman [Mich.] 97 N. W. 966.

Piling lumber on a. sidewalk in the vicinity

of the homes of numerous children with the

knowledge of congregation of children there

and climbing on the lumber was the proxi

mate cause of injury to child caused by fall

of lumber. True Co. v. Woda, 201 Ill. 315.

66 N. E. 369. A railroad company is not

liable for communication of infectious dis

eases from a boarding car where the disease

was acquired six weeks after the car was

taken in charge by the state health authori

ties and there was no evidence of negli

gence on the part of the company. Mason

v. Ill. Cent. R. Co. [Ky.] _77 S. W. 375.

Where a team is frightened by the negli

gent blowing off of a gas well and the

teamster in attempting to control them

breaks a line whereby he is thrown from the

wagon, the proximate cause of the injury is

the negligent blowing off of the well and not

the weakness of the line though the line

was too weak for such an emergency. Sny

der v. Philadelphia Co. [W. Va.] 46 B. E.

866. Negligence of a railroad company in

starting a fire on plaintiff's premises would

be the proximate cause of injury to his

health resulting from overexertion in put

ting it out. Glanz v. Chicago, M. & St. P.

R. Co., 119 Iowa 611. 93 N. W. 575. The

proximate cause of injury from uninsulated

wires clutched by one falling from a ladder

is the fall from the ladder. Elliott v. Aile

gheny County Light Co., 204 Pa. 568. The

illegal maintenance of a. pest house was the

proximate cause of plaintiff's contracting

the disease while visiting in a nearby home

one member of which was coming down

with the disease. Henderson v. O'Haloran,

24 KY. L. R. 995. 70 S. W. 662. 59 L. R. A.

718. Where a. motorman was injured by

collision with a car being backed to obtain

relief for a derailed car the defect in the

track causing the derailment was not the

proximate cause of his injuries. Seccombe

v. Detroit Eiec. R. Co. [Mich.] 94 N. W. 747.

A contractor in putting off a blast burst a

water pipe which was laid on rock and not

on soft material as required by the rules of

the water department. Wheeler v. Norton,

86 N. Y. Supp. 1095. Failure to light a wait

ing room in a. depot is not the proximate

cause of an assault on a female passenger by

a. negro in such room. Prokop v, Gulf. C. 8:

S. F. R. Co. [Tex. Civ. App.] 79 S. W. 101.

A motorman allowed a child, who did not

appreciate the danger of jumping off a

moving carl to ride on the front platform

from which it jumped. Held the act of the

motorman was the proximate cause. Deni

son & S. R. Co. v. Carter [Tex. Civ. App.)

79 S. W. 320.

57. Meyer v. Milwaukee Eiec. R. & Light

Co., 116 Wis. 336, 93 N. W. 6; Cole v. German

Sav. & Loan Soc, [C. C. A.] 124 Fed. 113;

Boyce v. Wilbur Lumber Co. [Wis.] 97 N.

W. 563; Shaughnessy v. Pittsburg, 20 Pa.

Super. Ct. 609. It is no defense to an ac

tion for negligence/that the injury would

have occurred regardless of such negligence.

A railway company dug a ditch on its agent's

premises; he was injured by falling into it.

in an action for damages the defense was

set up that he would have fallen into it if it

had been on the company's grounds. Wood

v. New York Cent. 8: H. R. R, Co., 86 N. Y.

Supp. 817. Evidence of negligence in

switching causing a. collision and naphtha

flowing out of the cars into the sewer and

there exploding causing injury held suffi

cient to sustain a Verdict. Gudfelder v.

fl’Attsburg. C.. C. & St. L. R. Co. [Pa.] 57 Atl.

58. Atchison, '1‘. & S. F. R. Co. v. Parry

[Kan] 73 Fee. 106. An injury which could

not have been foreseen or reasonably an

ticipated as the probable result of an act of

negligence is not actionable, and such an

act is either the remote cause or no cause

whatever of the injury. Cole v. German

Sav. & Loan Soc. [C. C. A.] 124 Fed. 113.

69. Cole v. German Sav. & Loan Soc. [C.

C. A.] 124 Fed. 113. Causal connection is

not shown by proof that plaintiff failed to

close a. gate a week previous to the acci

dent by reason of escape of a. horse through

the gate onto a railroad track where the

gate had been closed several times during

the interval. Atkinson v. Chicago & N. W.

Ry. Co. [Wis.] 96 N. W. 529.

60. Southern R. Co. v. Webb. 116 Ga. 152.

59 L. R. A. 109.

01. Cole v. German Sav. 8: Loan Soc. [C.

C. A.] 124 Fed. 113. The leakage of gas is

the proximate cause of injuries to a vacant

house by explosion caused by a third per~

son searching for the leak with a lighted

candle. Consolidated Gas Co. v. Getty, 96

Md. 683. Where the proximate cause of an

injury was negligence in permitting a guy

rope to fall in a street and become charged

with electricity, it is not material that the

negligence of a third person contributed to
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If the injury may have resulted from either of two causes for one of which

and not for the other the defendant is liable, plaintifi must show with reasonable

certainty that defendant’s negligence caused the injury and he will fail if the

question is left open for conjecture."

§ 4. Contributory negligence—Contributory negligence is such an act or

omission on the part of plaintifi amounting to a want of ordinary and proper care

and prudence, as, concurring or co-operating with some negligent act of defendant,

is the proximate cause of the injuries.“ It requires two things: want of ordinary

care,“ and approximate connection between the want of ordinary care and the in

jury,“ and, when proved, is a complete defense." The ordinary care required is

such care as a man of ordinary prudence might reasonably be expected to exercise

under like circumstances," and intends the exercise of faculties of sight and hear

ing,” but does not require the party to guard against unanticipated injuries,"

the accident. Neal v. Wilmington & N. C.

Elec. R. Co.. 3 Pen. [Dei.] 467.

62. Smart v. Kansas City. 91 Mo. App. 686.

68. International & G. N. R. Co. v. An

chonda [Tex. Civ. App.] 75 S. W. 557; Col

bourn v. Wilmington [Dei.] 56 Atl. 605;

Hanheide v. St. Louis Transit Co. [Mo. App.]

78 S. W. 820; Cleveland. C. C. & St. L. R. Co.

v. Gahan, 24 Ohio Circ. R. 277; Norfolk 8:

W. R. Co. v. Perrow [Va.] 43 S. E. 614; Con

sumers Brewing Co. v. Doyle‘s Adm'x [Va.]

46 S. E. 390; Fritz v. Western Union Tel. C0.

[Utah] 71 Fee. 209; Chicago G. W. R. Co. ,v.

Bailey, 66 Kan. 115. 71 Pac. 246; Labarge v.

Pere Marquette R. Co. [Mich.] 95 N. W. 1073.

There is a want of ordinary care constitut

ing contributory negligence where some

thing was done or omitted which an ordi

narily careful and prudent man in a. like

situation would have done or omitted and

which was the proximate cause of the in

jury. Hone v. Mammoth Min. Co. [Utah] 75

Pac. 381.

64. Nicholas v. Tanner. 11'! Ga. 223; Pel

frey v. Tex. Cent. R. Co. [Tex. Civ. App.]

73 S. W. 411; Craig v. Benedictine Sisters'

Hospital Ass'n. 88 Minn. 535. 93 N. W. 669.

It is not contributory negligence of the

owner of vacant premises injured by an ex

plosion of gas that the premises were not

inspected for a month. Consolidated Gas

Co. v. Getty, 96 Md. 683.

06. Fishburn v. Burlington & N. W. R.

Co. [Iowa] 98 N. W. 380'. Georgia S. 8: F.

R. R. Co. v. Cartledge, 116 Ga. 164. 59 L. R.

A. 118; Frank v. St. LOuis Transit Co.. 99

Mo. App. 323. 73 S. W. 239: Harper v. Kopp,

24 Ky. L. R. 2342. 73 S. W. 1127: Baca v.

San Antonio 8: A. P. R. Co. [Tex. Civ. App.]

73 S. W. 1073. It is error to instruct that

contributory negligence to bar recovery must

have been the direct and proximate cause of

plaintiff's injury. Galveston, H. & S. A. R.

Co. v. Hubbard [Tex. Civ. App.] 70 S. W. 112.

06. Galveston, H. & S. A. R. Co. v. Holy

field [Tex. Civ. App.] 70 S. W. 221: Sattler

v. Chicago. R. I. & P. R. Co. [Neb.] 98 N. W.

663.

67. Louisville & N. R. Co. v. Logsdon, 24

Ky. L. R. 1566, 71 S. W. 905: Schrunk v. St.

Joseph [Wis.] 97 N. W. 946; Quill v. South

ern Pac. Co.. 140 Cal. 268. 73 Pac. 991: Mey

ers v. Chicago, R. I. 8: P. R. Co. [Mo. App.]

77 S. W. 149; Hanlon v. Milwaukee Elec. R.

8: Light Co.. 118 Wis. 210. 95 N. W. 100.

"Due care" is not the equivalent to “ordi

nary care." San Antonio v. Talerico [Tex.

Civ. App.] 78 S. W. 28. It is the duty of one

who raises a gate for lawful passage to

open and close it himself and to see that it

is kept open while passing through if that

be necessary. Read v. Warwick Mills [R.

I.] 56 Atl. 679.

68. Burns v. Metropolitan St. R. Co.. 66

Kan. 188. 71 Pac. 244. A driver is guilty of

contributory negligence where he knows of

the defect in the highway and could have

easily seen same in time to have avoided the

accident if he had looked but was engaged

in talking with a companion at the time.

Knight v. Baltimore [Md.] 55 At]. 388. A

licensee using a freight elevator is guilty of

contributory negligence in stepping off the

elevator into an unguarded space between

the elevator and the wall of the shaft with

out looking, the space being perfectly ap

parent. Gray v. SiegeI‘Cooper Co., 78 App.

Div. [N. Y.] 118. One entering strange

premises in the night is guilty of contribu

tory negligence where he fails to examine

passageways and thereby falls into an ele

vator shaft. Daley v. Kinsman, 182 Mass.

306. 65 N. E. 385. A licensee on unfamiliar

premises which are poorly lighted who falls

down an elevator shaft is guilty of con

tributory negligence. Bentley v. Loverock.

102 Ill. App. 166. It is not consistent with

ordinary care for one to travel a highway

covered with water to the depth of several

feet entirely obscuring its location. Schrunk

v. St. Joseph [Wis.] 97 N. W. 946. Plain

tiff's horse stepped on a. live wire in the

street and fell. It was early morning and

the light was not good and in helping his

horse to rise plaintiff came in contact with

the wire. Held not contributory negligence.

Wolpers v. N. Y. & Q. Elec. Light & Power

Co., 86 N. Y. Supp. 845.

69. A railway empioye is not bound to

anticipate an impediment erected by the

owner of adjacent premises not required for

the operation of the road. Iola Portland

Cement Co. v. Moore, 65 Kan. 762. 70 Pac..

864. An expressman injured by a runaway'

caused by negligence of defendant in letting

boxes fall while being lowered to the ground'

is not guilty of contributory negligence as:

a matter of law for failing to hitch the

horses. it appearing that they were kind.‘

and the reins were within easy reach.

Lochrain v. Autophone Co.. 77 App. Div. [N.

Y.] 542. One sleeping with a child coming

down with the smallpox contracted from a

nearby pest house illegally maintained is
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though one may be guilty of contributory negligence in failing to anticipate and

act upon the contingency of mother’s negligence." It is not of itself contributory

negligence to engage in a. dangerous occupation," or to continue to live in apart

ments known to be defective." Knowledge of defect causing injury is not con

clusive but may be taken into consideration on question of care." Injury, while

violating an ordinance, may amount to contributory negligence.“ One is not

guilty of contributory negligence as a matter of law when seeking the rescue of

another from imminent danger thereby imperilling his own life." The relaxation

of the rule of care where a party is required to act in the presence of impending

danger applies only where the injured party is without fault in putting himself

in the place of peril." There may be no recovery of damages for injuries ag

gravated by plaintiii’s neglect, the recovery being limited to the original injury."

The defense of contributory negligence will not avail if defendant by the ex

ercise of reasonable care could have avoided the accident."

Children are charged with care commensurate with their age and understand

ing," and there is practical unanimity of holdings that children beyond twelve

years of age are capable of contributory negligence.” Children of tender years

are not sui juris and are incapable of contributory negligence.“

not guilty of contributory negligence where

he was ignorant of the proximity of the

pest house and was informed by the child's

mother that eruptions were caused by chick

en pox. Henderson v. O'Haloran, 24 Ky. L.

R. 995, 70 S. W. 662.

70. Erie R. Co. v. Kane [C. C. A.] 118 Fed.

223.

71.

La. 1.

7:. Carpets and oilcioth on floor of hall

way full of holes. Keating v. Mott, 86 N.

Y. Supp. 1041.

73. South Omaha v. Taylor [Neb.] 96 N.

W. 209. A telegram announcing that a. de

railing switch has been put in at his sta

tion does not charge a station agent with

notice of a. trench dug on his own premises

so as to render him guilty of contributory

negligence in falling into it. Wood v. New

York Cent. & H. R. R. Co., 86 N. Y. Supp.

817. The fact that a. book of rules made

it the duty of the station agent to be famil

iar with the condition of the yard does not

charge him with notice of an open ditch' and

render him guilty of contributory negligence

in falling into it. Id.

74. Riding a. bicycle at a speed prohibited

by ordinance. Harrington v. Los Angeles

R. Co., 140 Cal. 514, 74 Pac. 15.

75. Baylor 1?. Parsons [Iowa] 98 N. W.

500. Attempt to rescue one from threat

ened injury by a fire patrol wagon driven

through the streets at an excessive speed.

liiuhs v. Fire Ins. Salvage Corps, 89 App.

Div. [N. Y.] 389. One trying to dissuade an

other from shooting a third person and is

himself shot. Bitzer v. Cover, 25 Ky. L. R.

92, 74 S. W. 735.

76. Chattanooga Elec. Co. v. Cooper, 109

Tenn. 208, 70 S. W. 72. If plaintiff by the

want of ordinary care on the part of deten

dant found himself in a condition of imminent

peril the law would not hold him guilty of

contributory negligence because he did not

act in the best way to avoid injury. Riley

v. Mo. Pac. R. Co. [Neb.] 95 N. W. 20.

77. Gulf, C. & S. F. R. Co. v. Robinson

[Tex. Civ. App.] 72 S. W. 70: Atkinson v.

Potts v. Shreveport Belt R. Co., 110

Fisher [Neb.] 93 N. W. 211; Texas & P. R.

Co. v. McKenzie, 30 Tex. Civ. App. 298, 70

S. W. 237. The doctrine requiring eflorts

to minimize effects of negligence is appli

cable to injuries to property. Louisville A:

N. R. Co. v. Sullivan Timber C0. [Ala.] 35

So. 327. Recovery cannot be defeated on the

ground of improper treatment where a. repu

table physician was employed. Elliott v.

Kansas City, 174 M0. 554, 74 S. W. 617.

78. Turnbuli v. New Orleans & C. R. Co.

[(1. C. A.] 120 Fed. 783; Richmond Traction

Co. v. Martin's Adm'r [V8.1 45 S. E. 886;

Coombs v. Mason, 97 Me. 270: Chicago Ter

mlnal Transfer Co. v. Gruss, 102 Ill. App. 439;

Springfield Consol. R. Co. v. Puntenney.

200 Ill. 9, 65 N. E. 442‘, Livingston v. Wabash

R. Co.. 170 M0. 452. 71 S. W. 136. Ordinary

care must be used to prevent injury to tres

passers. Young child on street car track

where it could be seen. Carney v. Concord

St. R. Co. [N. H.] 57 Atl. 218. When con

tributory negligence had been shown in an

action for injuries to a child, it was error to

dismiss the case when the defendant had

prevented introduction of testimony as to

the child’s age by refusal to consent to the

employment of an interpreter. Mennells. v.

Metropolitan St. R. Co.. 86 N. Y. Supp. 980.

79. Melien v. 01d Colony SL R. Co. [Mass]

68 N. E. 679; Parker v. Washington Elec. St.

R. Co. [Pen] 56 All. 1001; Rogers v. Samuel

Meyerson Print. Co. [Mo. App.] 78 S. W. 79;

McDonald v. Metropolitan St. R. Co.. 75 App.

Div. [N. Y.] 559; Laflerty v. Third Ave. R.

Co., 85 App. Div. [N. Y.] 692; Atchuson v.

United Traction Co., 90 App. Div. [N. Y.] 671;

Harper v. Kopp, 24 Ky. L. R. 2342, 73 S.

W. 1127; Ittncr Brick Co. v. Killian [Neb.]

93 N. W. 951; Quincy Gas & Elec. Co. v. Bau

men, 104 Ill. App. 600.

80. Mitchell v. Ill. Cent. R. Co.. 110 La.

630; Campbell v. St. Louis & S. R. Co.. 175

M0. 161. 75 S. W. 86: Charlton v. Forty-Sec

ond St.. M. 8: St. N. Ave. R. Co.. 79 App. Div.

[N_ Y.] 646: Albert v. New York, 76 App.

Div. [N. Y.] 653; McDonald v. Metropolitan

St. R. Co.. 80 App. Div. [N. Y.] 233; Killeies

v. Cal. Horseshoe Co., 140 Cal. 602, 74 Pac
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One with impaired eyesight is required to exercise care beyond the ordinary.M

lmpuied negligenco.—Contributory negligence will be imputed to another

than the negligent person so as to bar an action by such other for injuries re

ceived by him if the negligent person was under the direction and control of the

injured person,83 as in cases of injury by driver,“ or where the injured person is not

sui juris and the negligent person is responsible for him as a parent. or guardian,“

or elder brother or sister.“

157. A minor assumes apparent risks which

he is capable 0t comprehending. Motor cars

in a mine. “’illiams v. Belmont Coal &

Coke Co. [W. Va.} 46 S. E. 802. A child is

accountable for that degree of care which

is to be expected of a prudent person of his

age. Boy 15 years of age on a. railroad

crossing. Dubiver v. City & S. R. Co. [Or.]

75 Pac. 693. An infant may be guilty or

contributory negligence. They assume pat

ent, obvious, and known dangers which they

are able to appreciate and avoid. Eva-us v.

Josephine Mills [Ga] 46 S. E. 674.

81. Twenty-five months. O’Brien 7. Wis.

Gent. R. Co. [Wis.] 96 N. W. 424. Twenty

one months old. Carney v. Concord St. R.

Co. [N. H.] 67 Atl. 218. Two years and six

days. Carr v. Merchants‘ Ice Co.. 91 App.

Div. [N. Y.] 162. Three and one-half years.

Livingston v. Wabash R. Co., 170 Mo. 452.

71 S. W. 136. Three years and ten months.

True Co. v. Woda. 201 Ill. 315, 66 N. E. 369.

Four' years. Reliance Textile & Dye Works v.

Mitchell, 24 Ky. L. R. 1286. 71 S. W. 425.

Under five years. Eskildsen v. Seattle, 29

Wash. 583, 70 Fee. 64. Six years. Chicago

City R. Co. v. Biederman. 102 Ill. App. 617;

Oilis v. Houston, E. & W. T, R. Co. [Tex.

Civ. App.] 73 S. W. 30.. Under seven years.

111. Cent. R. Co. v. Jernigan, 198 111. 297, 65

N. E. 88. Eight years. St. Louis, I. M. &

S. R. Co. v. Colum [Ark] 77 S. W. 596. A

child under 12 years of age is presumed non

sui Juris but the contrary may be shown.

Hill v. Baltimore & N. Y. R. Co., 75 App. Div.

[N. Y.] 325. I1 Ann. Gas. 418.

82. Karl v. Juniata County, 206 Pa. 633.

83. Negligence oi.’ engineer not imputed

to his fireman. Southern Ind. R. Co. v.

Davis [Ind. App.] 68 N. E. 191; 1d.. 69 N. E.

550. YVhere a railroad yardmaster was kill

ed in a collision between a train on which

he was riding and a street car, the negli

gence of the railroad company in failing to

keep a watchman at the crossing was not

imputable to deceased in an action against

the street railway company. Philip v. Hera

ty [Mich.] 97 N. W. 963.

84. Baxter v. St. Louis Transit Co. [110.

App.] 7'8 8. W'. 7&- United R. 8: Elec. Co. v.

Biedler [Md.] 66 Atl. 813; Marsh v. Kan. City

Southern R. CO. [No App.] 78 S. W. 284;

Krintzman v. Interurbrm St. R. Co.. 84 N.

Y. Supp. 243: Frank Bird Transfer Co. v.

Krug. 30 Ind. App. 602, 65 N. E. 309: Louis

ville R. Co. v. Anderson. 25 Ky. L. R. 666.

76 S. W. 153; Ciufli v. Metropolitan St. R.

Co., 84 N. Y. Supp. 918. The contributory

negligence of the driver of a. fire truck in

colliding with a street car will not be im

puted to a fireman on the truck. he having

no control over the driver and not being

under his authority. Geary v. Metropolitan

St. R. Co.. 841 App. Div. [N. Y.] 514. It can

not be said as a matter of law that negli

gence o! the driver of an insurance patrol

Where a minor is sui juris, negligence of parent can

wagon in colliding with a car is not imputa

bie to an employe oi' the patrol riding with

the driver and ringing the bell. Adler v.

Metropolitan St. R. Co., 84 N. Y. Supp. 877.

Contributory negligence of a. son will not

be imputed to his mother with whom he was

riding in the absence of showing that he

was in her employ so as to prevent her re

covery for injuries caused by a detective

street. Johnson v. St. Joseph. 96 Mo. App.

663, 71 8. W. 106. A driver's negligence is

not imputable to a helper having distinct

duties. Waters v. Metropolitan St. R. Co..

85 N. Y. Supp. 1120. The negligence of one

,with whom piaintitt was riding as a guest

in a buggy struck by defendant‘s train is

not imputablo to piaintifl. Duval v. Atlan

tic Coast Line R. Co. [N. C.] 46 S. E. 750.

85. Lai'lerty v. Third Ave. R. Co.. 85 App.

Div. [N. Y.] 592; True Co. v. Wade. 201 111.

315, 66 N. E. 369. A parent is only required to

exercise ordinary care to prevent injury to

his child. Corbett v. Oregon Short Line R.

Co. [Utah] 71 Pac. 1065. The fact that a

father was absent from home and left the

government of his children to the mother

did not show negligence. Over v. Mo.. K. &

'1‘. R. Co. [Tex. Civ. App.] 73 8. W. 535. The

parents of a child 6% years of age were not

guilty of negligence in letting him accom

pany a. brother 12 years of age. well ac

quainted with the city, to visit an aunt. Le

vine v. Metropolitan St. R. Co.. 78 App. Div.

[N. Y.] 426. Negligence on the part 0! a

grandmother in charge 0! a five year old

child is not shown by the fact that he left

the elevator with other persons and was

injured while returning on being called by

his grandmother. Hayes y'. Pitts-Kimball

Co.. 183 Mass. 262, 67 N. E. 249. A father

leaving an eight-year old child unattended

at a railroad station whence the child wan

ders on the track is guilty of contributory

negligence preventing his recovery for loss of

services occasioned by the injuries to the

child. St. Louis, I. M. & S. R. Co. v. Colum

[Ark] 77 S. W. 596. A mother who lets

her eight-year old child go into a yard to

play with an older sister is not guilty of

contributory negligence. the child having

gone into the street and been run over by

a team. O'Brien v. Hudner, 182 Mass. 381.

65 N, E. 788. On the question 01! care of a

parent the jury may consider their station

in life and therefrom determine whether

poor parents were negligent in allowing;

young children to play under the care of

older brothers or sisters. True Co. v. Woda.

104 Ill. App. 15. The negligence of the

mother is not imputable to child four years

of age. Nashville R. R. v. Howard [Tenn]

78 S. W. 1098. Negligence of a. parent of a

child non sui juris cannot be imputed to the

child. Carney v. Concord St. R. Co. [N. EL]

67' AtL 218.

80. In an action for injuries to a child of
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not be imputed to him." The negligence of the parent will not be imputed to the

child in an action for the benefit of the child." The negligence of a carrier is

not imputed to a passenger who is injured by the concurrent negligence of the

carrier and another and he may recover from both.“ The negligence of one at

tempting to rescue another from a perilous position is not to be imputed to the

injured person, though he may not have exercised the best judgment in the emer

gency.”

by the contributory negligence of a. predecessor in title."1

The owners of property are not estopped to recover for injuries thereto

The doctrine of im

puted negligence does not obtain in Nebraska except in cases where there is the

relation of partnership or agency or master and servant.”

The doctrine of comparative negligence which allowed a recovery notwith

standing slight contributory negligence where the negligence of defendant was

“gross” does not exist in Illinois," Nebraska,“ or Virginia.“

§ 5. Actions—The statutory notice of injury is sufficient though the amount

demanded is not explicitly stated," and may be signed by an attorney." It is no

defense that plaintifl had another remedy," nor that a fellow-servant was negligent

where the action is against one not their master.”

A joint tort feasor need not be joined.‘

allow a recovery by a mother for injuries to a child not resulting in death.I

The laws of Pennsylvania do not

One

having no property interest in a threshing engine injured by collapse of bridge may

not recover from the county for lost profits on a threshing contract.a

‘ Pleading and issues—The complaint is sufficient if the negligence is pleaded

in general,‘ though not in definite terms,“ particularly as against a general de

I

655 years in the care of a brother of 12

years. the negligence if any of the brother

from being run down by a car will be im

putable to the child. Levine v. Metropolitan

St. R. Co.. 78 App. Div. [N. Y.] 426.

87. Over v. Mo., K. & T. R. Co. (Tex. Civ.

App.] 73 B. W. 535. An infant of' sufficient

age and intelligence to be allowed with

prudence to go onto the streets unaccom

panled is sui juris and it is only his con

tributory negligence that will defeat a re

covery for injuries. Lafferty v. Third Ave.

R. Co.. 85 App. Div. [N. Y.] 592.

88. Eskildsen v. Seattle. 29 Wash. 583. 70

Pac. 64; Profit v. Chicago Great Western R.

Co.. 91 Mo. App. 369; St. Louis S. W. R. Co.

v. Byers [Tex. Civ. App.] 70 S. W. 558.

80. Louisville 8; C. Packet Co. v. Mulli

gan [Ky.] 77 S. W. 704.

90. Schoenfeld v. Metropolitan St. R. Co.,

40 Misc. [N. Y.] 201.

91. Richmond v. Gallego Mills Co. [Va.]

46 8. E. 877.

02. Hajsek v. Chicago. B. & Q. R. Co.

[Neb.] 94 N. W. 609.

08. Macon v. Holcomb, 205 111. 643, 69 N.

E. 79.

94. Riley v. Mo. Pae. R. Co. [Neb.] 95 N.

W. 20.

95. Richmond Traction Co. v. Martin’s

Adm'x [Va.] 45 S. E. 886.

96. Mass. St. 1894. c. 889. 5 1. Carroll v.

New York. N. H. 8: H. R. R., 182 Mass. 237,

65 N. E. 69. '

97. Hunter v. Nat. Distilling Co. [Wis.]

96 N. W. 809.

98. The action for negligence will not be

defeated by the fact that an action for main

taining a nuisance on the premises could be

prosecuted. O'Sullivan v. Knox. 81 App.

Div. [N. Y.] 438.

99. St. Louis Nat. Stock Yards v. Godfrey.

198 Ill. 288, 66 N. E. 90.

1. Raney v. La Chance, 96 Mo. App. 479.

70 S. W. 376. I

2. Kelly v. Plttsburg k B. Traction Co.,

204 Pa. 623.

8. Foster v. Lyon County Com'rs [Kam]

74 Pac. 595.

4. Princeton Coal 8: Min. Co. v. Roll [Ind.]

66 N. E. 169; Kan. City. M. & B. R. Co. v.

Flippo [Ala.] 35 So. 457; Louisville & N.

R. Co. v. Jones [Fla] 84 So. 246: Chicago v.

Selz. 202 Ill. 546, 67 N. E. 386. In an action

to recover damages for a single act of neg

ligence it is unnecessary to allege the sep

arate items of damage resulting therefrom.

Nokken v. Avery Mfg. Co.. 11 N. D. 399. 92

N. W. 487; Ala. Great S. R. Co. v Clark, 136

Ala. 450. A complaint alleging that plain

tiff's property was burned by fire negligent

ly set out by a railroad engine is sumclent

without alleging in what the negligence

consisted. It is not necessary for the

declaration to set out the facts constituting

the negligence. but an allegation of suffi

cient acts causing injury coupled with an

averment that they were negligently done

will be sufficient. Consumers' Elec. Light

& St. R. Co.. v. Pryor [FlaJ 32 So. 791‘. The

character of the negligence is sufliciently

set forth by an allegation that defendant

ran a train backwards in a violent manner

without notice or warning which fact con

stituted willfulness and recklessness. Belin

v. Southern R. Co., 65 S. C. 222. An allega

tion that defendant failed to properly safe

guard a cellar way on the “common and

public way" is not to be construed into an

allegation that the way was a private way

by the fact of averment that it afforded a

means of egress and ingress to the prem
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murrer.‘ It must aver the negligence to be that of defendant] and that the

negligence pleaded is the proximate cause of the injury.8 Where the declaration

contains no general averments, plaintiff’s recovery will be limited to the particular

negligence alleged.o The complaint need not set out names of defendants’ servants

inflicting the injuries.1° In some“ jurisdictions it is not necessary to negative

contributory negligence of injured person.11 Otherwise where the injury is to

property." Allegation of concurrent acts of negligence against each of two de

fendants does not present a separable controversy.“ Under code provision author

izing acts of negligence and acts of willful tort to be combined in one statement,

the adverse party may not require a separation nor an election.“ A bill of par

ticulars may be required as to the time of an accident whether day or night and

whether train was freight or passenger but not as to the number of the train

causing the injury.“

The defense of contributory negligence must be specially pleaded,‘o unless it

sufficiently appears from the complaint," and must go beyond averring negligence

as a conclusion; it must aver a state of facts to which the law attaches that con

clusion." Suificiency of plea may be waived by failure to make a timely objec

ises. Wesner v. Green [N. J. Law] 58 All.

237. In a. complaint for injuries rgceived at

a railway crossing, an allegation that de

fendant was negligent, careless, and reck

less in the operation of its trains. was held

a sufficient allegation of negligence. Louis

ville & N. R. Co. v. Dick [Ky.] 78 S. W. 914.

5. Bucci v. Waterman [R. 1.] 54 At]. 1059.

Negligence must he pleaded as a fact and

not by way of inference. The averment

read “knew or by the exercise of reasona

ble care ‘might' have known." Wilkins v.

Standard Oil Co. [N. J. Law] 57 Atl. 258.

6. Citizens’ St. R. Co. v. Jolly [Ind.] 67

N. E. 935. A declaration will stand against

a demurrer though inartisticaily drafted if

it allege with sufficient certainty facts show

ing a legal duty and a neglect thereof and

resulting injury without plaintiff's fault.

Davey v. Erie R. Co. [N. J. Law] 54 At]. 233.

A complaint which alleges negligence gen

erally is bad on demurrer; it should set forth

the facts. Russell v. Central of Georgia R.

Co. [Ga] 46 S. E. 858.

7. Berry v. Dole, 87 Minn. 471, 92 N. W.

334.

8. Minnuci v. Philadelphia & R. Co. [N.

J. Law] 53 At]. 229; Shepherd v. Morton

Edgar Lumber Co., 115 Wis. 522, 92 N. W.

260. An allegation of necessity of heating

to prevent injury to goods in premises from

water caused by frozen pipes negatives the

idea of other negligence as the proximate

cause. as failure to employ watchman to

inspect. Plttsfield Cottonwear Mfg. Co. v.

Pittsneld Shoe Co., 71 N. H. 522. 60 L. R. A.

116. The allegation that defendant's negli

gence caused decedent's death sufficiently

avers proximate cause. Chicago & E. I. R.

Co. v. Stephenson [Ind. App.] 69 N. E. 270.

When specific negligence alleged is not the

proximate cause, the petition is not helped

as against demurrer by a general allegation

that defendant ought to have foreseen the

danger. Woman assaulted by negro in dark

railroad waiting room. Prokop v. Gulf, C.

3: S. F. R. Co. [Tex. Civ. App.] 79 S. W. 101.

9. Louisville & N. R. Co. v. Wade [Fla.]

$5 80. 863.

10. Bolin v. Southern R. Co.. 65 S. C. 222.

11. Frank Bird Transfer Co. v. Krug, 30

Ind. App. 602, 65 N. E. 809: Chicago & E. I.

R. Co. v. Stephenson [Ind. App.] 69 N. E.

270; Baltimore 8: 0. R. Co. v. Ryan, 31 Ind.

App. 597, 68 N. E. 923; Purcell v. Paterson

& P. Gas & Elec. Co. [N. J. Law] 53 Atl. 235;

Parkhurst v. Swift, 31 Ind. App. 521, 68 N.

E. 620. It is not necessary to negative

knowledge of dangerous condition of a

bridge, the collapse of which injured plain

tiff. Ind. Nat. Gas & Oil Co. v. O'Brien. 160

Ind. 266, 65 N. E. 918. A petition in a suit

for personal injuries which does not allege

plaintiff’s freedom from contributory negli

gence does not state a. cause of action.

(lgzrsown v. Ill. Cent. R. Co. [Iowa] 98 N. ‘V.

12. Cleveland, 0.. C. & St. L. R. Co. v.

Vl'isehart [Ind.] 67 N. E. 993.

13. Weaver v. Northern Pac. R. Co.. 125

Fed. 155.

14. Code Civ. Proc. 8. C. § 1868.. And where

the complaint states that the act was both

negligently and willfully done, motion to

make definite and not demurrer is the rem

edy. Schumpert v. Southern R. Co., 65 S.

C. 332.

15. Bogard v. 111. Cent. R. Co., 25 Ky. L

R. 624, 76 S. \V. 170.

16. Ball v. Gussenhoven [Mont.] 74 Pac.

871; Meisner v. Dillon [Mont.] 74 Fee. 130;

Holland v. Or. Short Line R. Co. [Utah] 72

Pac. 940; Southern R. Co. v. Shelton. 136

Ala. 191. An averment that death was not

caused by defendant's negligence but by de

cedent's own negligence does not raise de

fense of contributory negligence. Cogdell v.

\Vilmington & W. R. Co., 132 N. C. 852.

17. The presumption of freedom from

contributory negligence is overcome by spe

cific averments in the complaint showing

knowledge of danger and failure to exer

cise commensurate care. Lafayette v. Fitch

[Ind. ADDJ 69 N. E. 414.

18. Osborne v. Ala. Steel & Wire Co., 135

Ala, 571. A plea that plaintiff was guilty

of negligence. which was the proximate

cause of his injury, raises the issue of con

tributory negligence. Stewart v. Galveston.

H. & S. A. R. Co. [Tex. Civ. App.] 78 S. W

979.
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tion." Negligence is' not admitted by a general denial and plea of contributory

negligence.“

A peremptory instruction is properly given on failure to reply to answer

pleading contributory negligence.21 Under a code provision requiring reply only

when the answer contains a counterclaim, failure to reply will not admit allega—

tions of contributory negligence.22

The pleader is limited in his proof to the negligence particularly alleged.”

Where negligence is generally averred, plaintifi may prove negligence in any

form," and where several acts of negligence are charged, he may prove any one

of the acts and is not required to prove all.“

garded."

general denial.”

Immaterial variances will be disre

Plaintifi’s knowledge of unsafe conditions may be shown under a

Presumptions and burden of proof—The law presumes that a man found

killed by the alleged negligence of another exercised due care.28 Where there

is direct evidence as to the occurrence, the presumption of due care based on

the instinct of self preservation does not obtain.2° The violation of law may raise a

presumption of negligence.” Long existence of a defect will imply constructive

notice thereof.“1

The doctrine of res ipsa Zoquitur applies where the accident in the ordinary

course of things could not have happened if due 'care had been exercised."

19. Borden v. Fall: Co., 97 Mo. App. 666,

71 S. 1V. 478; Cleveland, 0., C. 8: St. L. R.

Co. v. Cotfman, 30 Ind. App. 462, 66 N. E

179.

20. Leavenworth Light & Heating Co. vv

\Vailer, 65 Kan. 514, 70 Pac. 365; George

Fowler, Sons & Co. v. Brooks. 65 Kan. 861,

70 Fee. 600.

21. Brooks v. Louisville & N. R. Co., .24

Ky. L. R. 1318. 71 S. W. 507.

22. Mont. Code Civ. Proc. § 720.

v. Perry [Mont.] 72 Pac. 42.

23. Georgia Brewing Ass'n v. Henderson.

117 Ga. 480. Averment of negligence in

original construction will not authorize re

covery on proof that it afterwards became

insecure and was allowed to remain in that

condition. Huines v. Pearson, 100 Mo. App.

551, 75 S. W. 194. Allegation of injury by

negligence will not cover an assault so as to

sustain a recovery for a willful injury prov

ed. Greathouse v. Croan [Ind. T.] 76 S. "W.

273. General plea of contributory negli

gence will not allow proof of aggravation

by neglect. Louisville & N. R. Co. v. Mason,

24 Ky. L. R. 1623, 72 S. W. 27. In an action

for inju'ries, an allegation that the elevator

dump gave way by reason of the negligent

manner in which it was handled does not

raise the issue of improper construction.

Healy v. Patterson [Iowa] 98 N. W. 676.

Complaint alleged wanton and willful mis—

conduct and more negligence was proven.

“'ilson v. Chippewa. Valley Elec. R. Co.

[\\'is.] 98 N. W. 636.

24. Collision with train at crossing. Tex.

& P. R. Co. v. Meeks [Tex. Civ. App.] 74 B.

W. 329.

25. Chicago, I. & L. R. Co. v. Barnes

[Ind.) 68 N. E. 166; Carson v. S. R. Co. [8.

C.] 46 S. E. 525. ‘

20. Proof of injury on 10th of the month.

the petition alleging date as the 11th.

Louisville v. Vi’alter's Adm'x, 24 Ky. L. R.

893. 76 S. W. 516. The fact that evidence

tends to support a charge of negligence not

Coleman

The

made in the declaration does not render it

improper so long as it.ha.s a. material bear

ing on the negligence alleged. Cohen v.

Chicago & N. W. R. Co., 104 Ill. App. 314.

27. Ind. Nat. Gas & Oil Co. v. O'Brien, 160

ind. ,266, 66 N. E. 742.

28. Cogdell v. Wilmington & W. R. Co..

132 N. C. 862.

29. Ames v. Waterloo & C. F. Rapid Tran

sit Co., 120 Iowa, 640, 95 N. W. 161; Burk v.

Walsh, 118 Iowa, 397. 92 N. W. 65.

30- There is a prima facie case of negli

gence where a. child of tender years is in—

jured by the falling of lumber piled on a

sidewalk in violation of a city ordinance.

i‘rue Co. v. Woda, 201 Ill. 315, 68 N. E. 369.

31. Shearer v. Buckley, 31 Wash. 370, 72

Pac. 76.

32. Connor v. Koch, 89 App. Div. [N. Y.]

33; Kahn v. Triest-Rosenberg Cap Co., 13‘.)

Cal. 340, 73 Pac. 164. The doctrine applies

to injuries to passengers by the derailment

of street cars (Adams v. Union R. Co., 80

App. Div. [N. Y.] 136). the collision of street

cars on the same track (Robinson v. St.

Louis & S. R. Co. [140. App.] 77 S. W. 493).

the fall of a chimney (Travers v. Murray, 87

App. Div. [N. Y.] 552), fall of an iron col

umn workmen were raising (Scheider v.

American Bridge Co.. 78 App. Div. [N. Y.]

163), the fall of a brick arch (Chenall v.

Palmer Brick Co., 117 Ga. 144). bursting of

water tank while being tested (Duerr v.

Consolidated Gas Co.. 86 App. Div. [N. Y.]

14). The doctrine of res lpss. loqultur is

applicable where plaintiff‘s business was

flooded from the defendant‘s floor above and

there was no water coming from the ceiling

immediately above. Kahn v. Burette, 86 N.

Y. Supp. 1047. Negligence will not be pre

sumed from mere fact of horse running

away (Swaft‘ord v. Rosenbloom, 102 Ill. App.

578), break down of a push car when over

loaded (Mitchell v. Wabash R. Co., 97 Mo.

App. 411, 76 S. W. 647). The doctrine of res

ipso loquitur does not apply to a cracked
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doctrine raises the presumption of negligence but does not shift the burden of

proof.“ An unsuccessful attempt to prove the cause of the injury will not prevent

a reliance on the doctrine of res ipsa loquitur.“ The prima facie case of negli

gence by the happening of a railroad accident does not exist in favor of one of the

crew. He must prove the precise cause of the accident.“

Plaintiff has the burden of proof of negligence“6 and causal connection," and.

in some jurisdictions, must show freedom from contributory negligence.38 De

fendant, it is ordinarily held, has the burden of proving contributory negligence39

unless want of care is disclosed by plaintiff’s evidence,“ and is provable by a pre

ponderance of evidence given by either or both parties.“

negligence aggravating injury.“

Defendant must prove

Evidence—Negligence of either party may be shown by circumstantial evi

dence.‘8

gas pipe through which gas escapes. causing

injury to occupant of sleeping rooms. Peo

ple's Gaslight & Coke Co. v. Porter, 102 Ill.

App. 461. \Vhere plaintiff going around a

car was struck by a. car on another track,

negligence is not to be inferred from the

mere happening of the injury. Hornstein

v. United R. Co., 97 Mo. App. 271, 70 S. W.

1105. A plaintiff in an action for an injury

caused by a live wire is not obliged to point

out the specific cause of the accident; it is

sufficient to prove facts from which the

jury can infer that the wire was defective or

negligently operated. Wolpers v. New York

8: Q. Elec. L. & P. Co., 86 N. Y. Supp. 845.

33. Adams v. Union R. Co., 80 App. Div.

[N. Y.] 136, 12 Ann. 0115. 386. Before plain

tiff can recover under res lpsa loquitur he

must prove some affirmative act or acts of

negligence of defendant that was the proxi

mate cause 01 the injury or to prove that ap

pellant had omitted to perform some duty

that the law required, which omission was

the cause of the injury and until that is done

defendant is not required to prove anything.

Baltimore & O. S. W. R. Co. v. Greer, 103 Ill.

App. 448.

34. Cassady v. Old Colony St.

[Mass] 68 N. E. 10.

35. Oglesby v. Mo. Pac. R. Co. [Mo.] 76

S. W. 623.

36. Tubelowish v. Lathrop, 104 Ill. App.

82; \Vestern Wheel Works v. Stachnick, 102

Ill. App. 420; Chicago & A. R. Co. v. Murphy,

198 Ill. 462, 64 N. E. 1011; Colbourn v. “’11

rnington [Del.] 56 Atl. 605; Oliver v. Colum

bia, N. 8:. L. R. Co., 65 S. C. 1; Cincinnati,

etc.. R. Co. v. Cook's Adm'r, 24 Ky. L. R.

2152. 73 S. W. 765.

37. “'arner v. St. Louis & M. R. R. Co.

[Mo.] 77 S. XV. 67; Consumers' Brewing Co.

v. Doyle's Adm'x [Va.] 46 S. E. 390: Hawes

v. Warren. 119 Fed. 978. Where the effect

of the evidence is merely to establish that

there are two independent causes, either one

of which may have been the proximate cause

of the injury. the burden is upon the plain

tit! to show that the cause for which the de

fendant is responsible was one which pro

duced the injury sought to be recovered for.

Ahern v. Melvin, 21 Pa. Super. Ct. 462.

Where plaintlt! sought recovery for injuries

from fire communicated from defendant‘s

building and alleged the origin of the fire

to be the negligent use of machinery, he had

the burden of proving both the cause or the

Curr. Law. Vol. 2—64.

R. Co.

Conditions immediately before“ or after the happening of the accident

fire and defendant‘s negligence.

Andrews [N. D.] 96 N. W. 305.

38- Byrnes v. Interurban St. R. Co.. 84

N. Y. Supp. 193; Thompson v. Metropolitan

St. R. Co., 89 App. Div. [N. Y.] 10; Quill v.

Southern Pac. Co.. 140 Cal. 268. 73 Pac.

991; McDonough v. Grand Trunk R. Co. [Me.]

56 Atl. 913. The inference of freedom from

contributory negligence is not to be drawn

from the presumption that one will exercise

care and prudence in regard to his own life

and safety. O'Reilly v. Brooklyn Heights

R. Co., 82 App. Div. [N. Y.] 492.

39. Galveston, H. & S. A. R. Co.

son [Tex. Civ. App.] 71 S. W. 991; Dubiver

v. City & S. R. Co. [Or.] 75 Pac. 693; Holland

v. Oregon Short Line R. Co. [Utah] 72 Pac.

940; Oliver v. Columbia, N. & L. R. Co.. 66

S. C. 1; House v. Seaboard Air Line R. Co..

131 N. C. 103; Mo., K. & T. R. Co. v. Gist

[Tex. Civ. App.] 73 S. W. 857; Chicago, R. I.

R. Co. v. Buie [Tex. Clv. App.] 73 S. W.

5 .

40. Burns v. Metropolitan St. R. Co.. 66

Kan. 188, 71 Pac. 244; Corbett v. Oregon

Short Line R. Co., 25 Utah, 449, 71 Pac. 1065;

Chicago, R. I. 8:. P. R. Co. v. Lee, 66 Kan.

806, 72 Pac. 266; Mo.. K. 8: T. R. Co. v. Jolley

[Tex. Civ. App.] 72 S. W. 871; Gillum v. N.

Y. 8: T. S. S. C0. [Tex. Civ. App.] 76 S. W.

232.

41. Indianapolis & G. Rapid Transit Co.

v. Haines [Ind. App.] 69 N. E. 187; Chicago

& E. I. R. Co. v. Stephenson [Ind. App.] 69

N. E. 270. Where there was a suspicion 0t

contributory negligence in the case made

by plaintiff, it is error to instruct that the

burden was on defendant to show contribu

tory negligence by a. preponderance of the

evidence. Denison & S. R. Co. v. Carter

[Tex. Civ. App.] 70 S. W. 322; Id., 71 S. W.

292.

Balding v.

v. Jack

42. Wissler v. Atlantic [Iowa] 98 N. W.

131.

48. Black v. Rocky Mountain Tel. Co.

[Utah] 73 Pac. 614; Indianapolis St. R. Co.

v. Darnell [Ind. App.] 68 N. E. 609; Chicago

v. Early, 104 Ill. App. 398.

44. Evidence that an elevator served by

defendant's power would not run about an

hour before an injury caused by a fallen

live wire held admissible in an action for

injury caused by the live wire. Wolpers

v. New York & Queens Elec. L. & P. Co., 86

N. Y. Supp. 845.
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may be shown,‘5 but not Where a considerable time had elapsed.“ The fact of

changes and precautions after the accident may not be shown as an admission of

previous want of care." Such evidence is sometimes allowed to illustrate some

other fact.“ Evidence of condition of street near place of injury is admissible

on the question of constructive notice." On the question of injuries caused by

blasting, evidence is admissible as to the weight of the charges used, the prepara

tion of the holes, the weight put upon the blasts and their effect on the walls

of the injured building.lm Collapse of other buildings similarly constructed may

be shown.“ On the question whether a sufficient force was employed to perform

a particular work which resulted in an injury, previous methods may be shown.“2

The condition of similar poles, which have been in the ground the same length of

time as the defective one in question, may be shown on the question of the general

condition of poles in use by defendant.“

may be shown.“

rick was properly guyed."

Former defects and repairs of appliance

Expert testimony is admissible on the question whether a der

As tending to show that at a certain time a hall was

insufficiently lighted from a transom and open door, records of the weather

bureau are admissible.“

streets, the city may show inability by reason of its financial condition.“

On the question of ordinary care as to repairs of city

Evi

dence of complaints, made by plaintiff a few days after the accident, relating to

the nature and extent of the injuries, is admissible."

may not be proved by previous acts of carelessness on plaintiff’s part."

Holdings as to sufficiency of evidence are collected ingraphs are admissible.“°

footnote.“

45. Devaney v. Degnon-McLean Const.

Co., 79 App. Div. [N. Y.] 62; Slack v. Har

ris, 200 Ill. 96, 65 N. E. 669.

40. Chicago v. Early. 104 Ill. App. 398;

Cheek v. Oak Grove Lumber Co. [N. C.] 46

S. E. 488.

47. Stevens v. Boston Elevated R. Co., 184

Mass. 476, 69 N. E. 338; Wager v. Lamont

[Mich.] 98 N. W. 1; Elias v. Lancaster, 203

Pa. 638. The tact that manufacturers, aft

er an accident. repaired the machine. using

different methods to attain strength, does

not show want oi! care in the original con

struction. Talley v. Beever [Tex. Civ. App.]

78 S. \V. 23.

48. Choctaw, 0. & G. R. Co. v. McDade,

191 U. S. 64.

40. Shearer v. Buckley, 31 Wash. 370, 72

Pac. 76.

50. Cebrelli v. Church Const. Co..

Y. Supp. 919.

51. Waterhouse v. Jos. Schlitz Brew. Co.

[5. D.] 94 N. W. 587.

52. Sehnable v. Providence Public Mar

ket, 24 R. I. 477.

84 N.

58. Emporla v. Kowalski, 66 Kan. 64. 71

Pac. 232.

54. Vandercar v. Universal Trust Co., 80

App. Div. [N. Y.] 274.

55. Scheider v. American Bridge Co., 78

App. Div. [N. Y.] 163.

50. Bretsch v. Plate, 82 App. Div. [N. Y.]

899.

57. O'Brien v. Woburn, 184 Mass. 598, 69

N. E. 350.

58. Shearer v. Buckley, 31 “'nsh. 370, 72

Pac. 76. “'here a woman fell down an un

lighted stairway, evidence of a conversation

with her daughter immediately after the fall

held inadmissible as part of the res gestae.

Potter v. Cave [Iowa] 98 N. W. 569.

Contributory negligence

Photo

59. Aiken v. Holyoke St. R. Co.. 184 Mass.

269. 68 N. E. 238.

60. Defective appliances. Hupter v. Nat.

Distilling Co. [Wis] 96 N. W. 809. Con

struction and situation oi.’ staircase causing

injury by reason of insutficient light.

Bretsch v. Plate, 82 App. Div. [N. Y.] 399.

61. Sufficiency—negligence. Western D.

& I. Co. v. Heldmaler [C. C. A.] 120 Fed.

238; Kan. City, Ft. S. 8: M. R. Co. V.’Matson

[Kan.] '15 Pae. 503; York v. Cleaves, 97 Me.

413; McIntyre v. Pfandler Vacuum Fermen

tation C0. [Mich.] 95 N. W. 527; Muhs v.

Fire Ins. Salvage Corps. 89 App, Div. [N.

Y.] 389: Hupt‘er v. Nat. Distilling Co. [\Vis.]

96 N. W. 809; Scheider v. American Bridge

Co.. 79 App. Div. [N. Y.] 163; Kahn v. Triest

Rosenberg Cap Co., 139 Cal. 340, 73 Pae. 164;

Duerr v. Consolidated Gas Co., 86 App. Div.

[N. Y.] 14. Contributory negligence. Black

v. Mishawaka, 30 Ind. App. 104, 65 N. E. 538.

Insuflicieney—negligence. Ala. Midland R.

Co. v. Swindell, 117 Ga. 883; Stelnberg v.

Schleshinger, 84 N. Y, Supp. 522: Conway v.

Vezzetti [N. J'. Law] 54 At]. 226: Balding

v. Andrews [N. D.] 96 N. \V. 305. Contribu

tory negligence. Humphreys v. Portsmouth

Trust & Guarantee Co., 184 Mass. 422. 68 N.

E. 836; Vandercar v. Universal Trust Co.. 80

App. Div. [N. Y.] 274; “'ilsey v. Jewett Bros.

8: Co. [Iowa] 98 N. TV. 114. Insufficiency of

evidence to Justify finding that plaintiff. a

child. had exercised the care of an adult,

so as to entitle her to recover. notwithstand

ing the negligence of the person] having her

in charge. Smith v. City Realty Co.. 79 .\pp.

Div. [N. Y.] 441. The fact that the top of the

cylinder of a gasoline pear burner blew of!

when operated according to directions is not

conclusive of negligence of the manufactur

er. Talley v. Beever [Tex. Civ. App.] 78 S. W.
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Questions of law and fact—The questions of negligence and contributory neg

ligence are questions of fact for the jury and not for the court," unless, on the

facts admitted or conclusively proved, there is no reasonable chance of difierent

minds reaching different conclusions.“

mate cause“ and capacity of infants are questions of fact.“

Subject to the foregoing exception proxi

It is the particular

function of the jury to pass upon the credibility of the witnesses.“

23. Evidence that the chimney was seen to

_sway a year before it fell and that it was

not secured will support a verdict for plain

tiff injured by its fall. Travers v. Murray.

87 App. Div. [N. Y.] 552. The fact that box

es falling from an upper story were inse

curely fastened and the fall caused a. run

away is sufficient evidence of negligence to

make a case for the jury. Loughrain v.

Autophone Co., 77 App. Div. [N. Y.] 542.

Where the circumstances attending the ac

cident are in evidence, the absence of evi

dence of fault on the part of the injured par

ty will justify an Inference and be accepted

as proof of the exercise of ordinary care.

Metzger v. Chicago, 103 Ill. App. 605. Tes

timony of a lessee of a portion of a building

that during his occupancy defendant, the

owner of the building. took care of the

building warranted a finding that an ele

vator shaft was within his control. Hum

pbreys v. Portsmouth Trust & Guarantee Co.,

184 Mass. 422, 68 N. E. 836.

62. Chicago City R. Co. v. Leach. 104 Ill.

App. 30; Pelzel v. Schepp, 83 App. Div. [N.

Y.] 444; Palmer v. Kinloch Tel. Co., 91 Mo.

App. 106; Hone v. Mammoth Min. Co. [Utah]

75 Pac. 381; Jenkins v, Baltimore & O. R.

Co. [Md.] 56 Atl. 966; Robinson v. Metro

politan St. R. Co.. 91 App. Div. [N. Y.] 158;

Howard v. Indianapolis St. R. Co., 29 Ind.

App. 514. 64 N. E. 890; Hartung v. North

Chicago St. R. Co., 102 Ill. App. 470; Riley

v. Mo. Pac. R. Co. [Neb.] 95 N. W. 20;

Otstot v. Ind., I. & I. R. Co., 103 Ill. App.

138; Quincy Gas & Elec. Co. v. Bauman, 104

Ill. App. 600: Chicago & A. R. Co. v. Gore,

105 Ill. App. 16; Coombs v. Mason, 97 Me.

270; McLean v. Erie R. Co. [N. J. Law] 54

Atl. 238; Economy Light & Power Co. v.

Hiller, 203 Ill. 518, 68 N. E. 72; Van Doren v.

Holbrook, C. & D. Contracting Co., 85 N.

Y. Supp. 348; Taylor v. Sell [Wis.] 97 N. W.

498; Mathiesen v, Omaha St. R. Co. [Neb.] 97

N. W. 243; Nat. Metal Edge Box Co. v. Ma

roni [C. C. A.] 123 Fed. 410; Metropolitan

St. R. Co. v. Hanson [Kan.] 72 Pac. 773;

Muller v. Hale, 138 Cal. 163, 71 Pac. 81;

Harmer v. Reed Apartment 8: Investment

Co.. 68 N. J. Law, 332; Neal v. Wilmington

& N. C. Elec. Co., 3 Pen. [Del.] 467; Cum

mings v. Wichita R. & Light Co. [Kan.] 74

Pac. 1104; Parsons v. Manser, 119 Iowa, 88,

93 N. W. 86; Hajsik v. Chicago, B. & Q. R.

Co. [Neb.] 94 N. W. 609; True Co. v. Woda, 201

III. 315, 66 N. E. 369; Mathew v. Wabash R.

Co. [Mo. App.] 78 S. W. 271; Olsen v. Cook

Inlet Coal Fields Co. [C. C. A.] 121 Fed. 726;

Lauritsen v. American Bridge Co., 87 Minn.

518, 92 N. W. 475; Charlottesville v. Strat

ton's Adm‘r [Va] 45 S. E. 737; Norman v.

Dowd, 86 App. Div. [N. Y.] 243; Waters v.

Metropolitan St. R. Co., 85 N. Y. Supp. 1120.

Negligence in safeguarding window of re

ception room in department tore. Miller v.

Peck Dry Goods Co. [Mo. App.] 78 S. W. 682.

Whether a city has sufficient notice of the

existence of a defect in a street. Holitza

v. Kansas City [Kan] 74 Pac. 594. Whether

a child had wandered from an enclosed yard

without custody or was in the charge of an

older child. Mellen v. Old Colony St, R.

Co. [Mass.] 68 N. E. 679. Whether beekeep

er with knowledge of the bees' stinging pro

pensity was guilty of“ negligence in placing

stands near roadway. Parsons v. Mauser, 119

Iowa, 88. 93 N. W. 86. Whether a structure

was built with due care in view of the use in

tended. Barrett v. Lake Ontario Beach Imp.

Co., 174 N. Y. 310, 66 N. E. 968. Whether one

assisting another in a perilous position was

guilty of contributory negligence. Schoen

feld v. Metropolitan St. Ry. Co., 40 Misc.

[N. Y.] 201. Whether motorman was negli

gent in allowing a seven-year old boy to

ride on the front platform. Parker v.

Washington Elec. St. R. Co. [Pa] 56 Atl.

1001. Whether a father exercised due care

in letting a small child go into an enclosed

yard to play when she escaped into the

street. Mellen v. Old Colony St. R. Co.

[Mass] 68 N. E. 679. It is a question for the

jury whether an electric light company had

offered a satisfactory explanation for a live

wire being in the street. Wolpers v. New

York & Queens Elec. L. 8.: P. Co.. 86 N. Y.

Supp. 845. The question of due care in con

struction and operation of its lines by an

electric light company is for the jury. A

live wire fell in street and a person came in

contact with it. Id. Question of negligence

in one riding on a freight elevator held for

the jury. Kentucky Distilleries & VVare

house Co. v. Leonard [Ky.] 79 S. W. 281.

The question of due care in approaching a

railroad track is for the jury. Plaintiff fell

into a ditch of which he did not know. Wood

v. N. Y. Cent. & H. R. R. Co.. 86 N. Y. Supp.

817. Whether plaintiff was guilty of con

tributory negligence in catching her foot in

a hole in a hallway carpet was a question

for the jury. Keating v. Mott, 86 N. Y.

Supp. 1041. Where a horse was injured by

falling into a. ditch, the question whether

plaintiff was guilty of contributory negli

gence in driving a colt was for the jury.

Bradner v. Warwick, 86 N. Y. Supp. 935.

63. Merchant v. South Chicago City R.

Co., 104 Ill. App. 122; Baltimore & P. R. Co.

v. Landrigan. 20 App. D. C. 135; Chanute v.

Higgins, 65 Kan. 680. 70 Pac. 638; Illinois

Cent. R. Co. v. Finfrock, 103 Ill. App. 232;

Knight v. Baltimore, 97 Md. 647; St. Louis.

I. M. 8: B. R. Co. v. Leftwich [C. C. A.] 117

Fed. 127; Meyers v. Chicago, R. I. & P. R.

Co. [Mo. App.] 77 S. W. 149; Pittsburgh. etc..

R. Co. v. Seivers [Ind.] 67 N. E. 680; Blumen

thal v. Boston & M. R. R.. 97 Me. 255; Lake

Shore & M. S. R. Co. v. Liidtke [Ohio] 69 N.

E. 653.

64. Parsons v. Mauser, 119 Iowa, 88, 93

N. W. 86; Schumpert v. Southern R. Co., 65

S. C. 332; Goe v. Northern Pac. R. Co.. 30

Wash. 654, 71 Pac. 182; Colo v. German Sav

& Loan Soc. [C. C. A.] 124 Fed. 113; Atchi

son. ’1‘. & S. F, R. Co. v. Parry [Kan] 73
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Instructions should be predicated on the evidence and the pleadings as sup

ported by the evidence," and may not infringe rules as to clearness,“ assumption

of facts,69 undue emphasis," weight and effect of evidence." It is error for the

court to instruct that given facts would constitute negligence when the facts are

not such as are made by law to constitute negligence per se." Requests for in

structions may be denied where matter is sufficiently covered by charge." A party

Fee. 105; Norris v. Ill. Cent. R. Co., 88 Ill.

App. 614; Canfield v. North Chicago St. R.

Co.. 98 Ill. App. 1; True v. Wade, 104 Ill. App.

15; Gudi‘older v. Pittsburg, etc., R. CO. [Pa.]

67 Atl. 70.

65. Hill v. Baltimore & N. Y. R. Co.. 76

App. Div. [N. Y.] 325, 11 Ann. Gas. 418; Kelly

v. Pittsburg & B. Traction Co., 204 Pa. 623.

The question whether a child of six years

is capable of contributory negligence.

Ludtke v. L. S. & M. S. R. Co., 24 Ohio Circ.

R. 120. Whether a. child was guilty of con

tributory negligence in running into a barb

wire fence, the existence of which she did

not know. Cincinnati 8: H. Spring Co. v.

Brown [Ind. App.] 69 N. E. 197. \Vhether

child touching live wire on a. dare had ex

ercised care and discretion commensurate

with his years. Owensboro v. York's Adm'r

[Ky.] 77 S. W. 1130.

06. Where defendant introduces evidence

to sustain plea of contributory negligence,

it is for the jury to pass upon the credibili—

ty of witnesses and weight of their testi

mony, though plaintiff olfered no evidence

on the issue. Pharr v. Atlanta. 8: C. A. L.

R. Co., 132 N. C. 418.

01. Marr v. Bunker. 92 Mo. App. 651;

Kelly v. Stewart, 93 Mo. App. 47; Brink's

Chicago City Exp. Co. v. Herron, 104 Ill. App.

269; McIntire v. Pfandler V. F. Co. [Mich.]

95 N. W. 527; Galveston, H. & S. A. R. Co.

v. Karrer [Tex. Civ. App.] 70 8. W. 328;

Langabaugh v. Anderson [Ohio] 67 N. E.

286. Where defendant contended that an in

jury arose from a cause for which he was

not liable, a. requested instruction present

ing such issue should be given. Tex. & P.

R. Co. v. McKenzie, 30 Tax. Civ. ADP. 293,

70 S, 'W. 237. Where there is no evidence

of a want of ordinary care on the part of

the injured person. it is not error for the

trial court to refuse to instruct as to the

duty of the injured person to use such care

to prevent the injury. Chicago G. W. R.

Co. v. Bailey, 66 Kan. 115, 71 Fee. 246. The

jury may be instructed as to the doctrine

of res ipsa. loqultur in its application to in

juries to a passenger on a street car, the

operation of the rule not being confined to

determinations of the sufficiency of evidence

by the court. Osgood v. Los Angeles Trac

tion Co., 137 Cal. 280, 70 Fee. 169. An in

struction is properly refused which required

the jury to confine itself to acts of negli

gence set out in petition where a portion

of the petition had been withdrawn from

the jury. Stanley v. Cedar Rapids & M. C.

R. Co.. 119 Iowa. 526, 93 N. W. 489. Where

there is a direct conflict in the evidence be

tween negligence of defendant and contribu

tory negligence of plaintiff. it is error to

instruct that negligence may be inferred

from the happening of the accident. Huneke

v. West Brighton Amusement Co., 80 App.

Div. [N. Y.] 268.

08. The expression "reasonable care" in

an instruction is not misleading where the

court uses the expression “ordinary care"

in the same connection in other portions oi’

the charge. Toledo, F. & N. R. Co. v. Gil

bert. 24 Ohio Circ. B. 181. An instruction

requiring the jury to find that plaintiff fell

when she was using ordinary care for her

own safety does not authorize a. recovery

without regard to her contributory negli

gence. Kean v. Schoening [140. App.] 77

S. W. 335. Instructions are misleading

which tell the jury that plaintiff may not

recover if he could have avoided the danger

and that. if both parties are at fault, plain<

tiff's damages may be diminished. Savan

nah, F. k W. R. Co. v. Hatcher, 118 Ga.‘ 2'73.

An instruction setting out plaintiff's theory

of the case and stating that he has the bur

den of proof of negligence throughout the

case is not objectionable as requiring plain

tiff to prove himself free from contributory

negligence, no reference thereto having been

made. Peck v. 81:. Louis Transit Co. [Mo]

77 S. W. 736.

69. Dallas Elec. Co. v. Mitchell [Tex. Civ.

App.] 78 S. W. 935. Where evidence of both

parties clearly establishes the existence of

the machinery causing the injury. the court

may assume the fact in the charge. Hen

derson v. Kan. City. 177 M0. 477, 76 S. W.

1045.

70. In an action for injuries, the jury

should not have their attention repeatedly

and unnecessarily called to the defense of

contributory negligence. Pelfrey v. Tex.

Cent. R. Co. [Tex. Civ. App.] 73 S. W. 411.

7'1. An instruction that purchase of a ma

chine from reputable dealers. and that repu

table mechanics were called to examine it

and repair it, could be considered as tend

ing to justify its use, was on a matter of

fact. Kahn v. Triest-Rosenberg Cap Co.,

139 Cal. 940, 73 Pac. 164.

72. Robert Portner Brew. Co. v. Cooper.

116 Ga. 171; Cent. of Ga. R. Co. v. McKinney,

118 Ga. 635; Chicago, B. & Q. R. Co. v. Kray

enbuhl [Neb.] 91 N. W. 880, 59 L. R. A. 920.

Where a group of facts of which there was

evidence amounts in law to negligence, the

court having left the question of their ex

istence to the jury may state their legal

effect. Seyfer v. Otoe County [Neb.] 92 N.

W. 756. It seems the better practice to

instruct the jury as to the principles of

law by which they are to be governed. leav

ing the jury to apply the principles to the

facts found, than to instruct that if they

find certain facts to be established they

would constitute negligence. Lnngbein v.

Swift, 121 Fed. 416. Allowing an unsound

tree to stand close to a railroad track. Ala.

Midland R. Co. v. Guilford [Ga.] 46 S. E. 655.

73. Roberts v. Port Blakely Mill Co., 30

Wash. 25, 70 Pac. 111. An instruction that

there may be no recovery if defendant was

not negligent renders unnecessary an in

struction that there may be no recovery if

the injury was caused by the negligence of
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may not complain of the instructions given, unless he has requested instructions

covering omissions and defects.“ An instruction that negligence is the absence of

such care as persons of ordinary diligence are expected to exercise is not erroneous

for use of word “expected” for “accustomed.”" The substitution of the word

“negligence” for the word “fault” in an instruction does not change its meaning."

The use of the term “reasonably prudent person” instead of “ordinarily prudent

person” may not be objected to by defendant as error, if any, is against plaintiff."

Direction of verdict—Where the evidence for plaintiff with all its justifiable

inferences is insufficient to support the verdict, the court should direct a verdict

for defendant."8 A peremptory instructi

is no evidence of negligence." An order

probability of defendant’s negligence may

the evidence in plaintiff’s control.”

on for defendant is proper when there

of nonsuit is erroneous if any reasonable

account for the event by inference from

Where there is evidence of contributory

negligence, it is error to withdraw same from the jury by an instruction directing

a verdict for plaintiif.81

Verdicts—Where contributory negligence and imputed negligence are involved,

the matter of fault as to each other should be submitted in an independent ques

tion for special verdict.82

Review—A verdict is properly set aside where it is given on a theory which,

if not mechanically impossible, is exceedingly improbable.”

being properly submitted to the jury, thei

Imputed negligence

r finding will not be disturbed.“

NEGOTIABLE INSTRUMENTS.

’ 1. Elements and Indieia (1018).

i 2. Form and Interpretation (1010).

§3. Anomalous Slg'nnturer and Indorue

mental—Maker or lndorner, or Surety or

Guarantor (1017).

§ 4. Liabilities and Discharge of Primary

Parties (1018).

§ 5. Liabilities and Discharge o! Snreties,

Guarantora, or Other Anomalous Parties

(10%).

§ ti.

(1022).

§ 1. Elements and indicia.—To be

Negotiation and Transler Generally

a third person. Muller v. Hale, 138 Cal. 163,

71 Pac. 81.

74. Galveston, H. 8.: S. A. R. Co. v. Holy

tield [Tex. Civ. App.] 70 S. W. 221. There

may be no complaint of failure to define

term “want of ordinary care" where there

was no request therefor. Taylor v. Sell

[“'is.] 9'! N. W. 498. The inadvertent use

0! the word "skillful" in place of "careful"

in describing ordinary care will be regarded

as harmless where no instruction in point

was oitered. Southern R. Co. v. Otis' Adm'r

[Ky.] 78 S. W. 480. Where two theories of

establishing negligence are relied on and

the court submits the case on one only, the

plaintiff could not complain in the absence

of a request for the submission on the other

theory. Stewart v. Galveston, H. 8:. S. A. R.

Co. [Tex. Civ. App.] 78 S. YV. 979.

75. Ready v. Peavey Elevator Co.,

Minn. 154, 94 N. W. 442.

76. North Chicago St. R. Co. v. Rodert,

105 Ill. App. 314.

77. St. Louis S. XV. R. Co. v. Brown [Tex.

Civ. App.] 69 S. W. 1010.

78. Truskett v. Bronaugh [Ind. T.] 76 S.

89

§ 7. Acceptance (1023).

§ 8. lndornement (1023).

§ 0. Prenentment and Demand (1025).

iii). Protest and Notice 'I‘hereot (1028).

§ 11. New Promise After Dilchnl‘ge, and

\Vniver of Non-Presentment or the Like

(1027).

§ 12. Accommodation Paper (1027).

§ 13. The Doctrine of Bonn Filler (1028)

§ 14. Remedies and Procedure Peculiar to

Negotiable Paper (1038).

negotiable, an instrument must provide

W. 294; Thomas v. Star & C. Milling Co., 104

Ill. App. 110; Kelly v. Cent. R. Co. [N. J.

Law] 66 At]. 145; Hajsek v, Chicago, B. & Q.

R. Co. [Neb.] 97 N. W. 327. Contributory

negligence of one standing on the railroad

track without looking out for trains shown

to be the proximate cause of his death, held

no error to direct a verdict for defendant.

Dunworth v. Grand Trunk Western R. Co.

[C. C. A.] 127 Fed. 307.

70. Sattler v. Chicago. R. I. & P. R. Co.

[Neb.] 98 N. W. 663. It was error to dismiss

the complaint in an action for injuries where

suthcient evidence had been given to take

the case to the jury on question 01! defend

ant's negligence. Mennella v. Metropolitan

St. R. Co., 86 N. Y. Supp. 930.

80. Hupter v. Nat. Distilling Co. [Wis]

96 N. W. 809.

81. Chicago, B. & Q. R. Co. v. Lilley [Neb.]

93 N. W. 1012.

82. Schrunk v. St. Joseph [Wis] 97 N.

W. 946.

83. Boston v. Bui'tum, 97 Me. 230.

84. Murray v. Metropolitan St. R. Co., 84 \

N. Y. Supp. 810.



1014 2 Our. Law.NEGOTIABLE INSTRUMENTS § 1.

for the payment to a certain person or his order, or to bearer," of a certain

amount,“ at a definite time." The terms of payment must be certain."

While the general rule is that a negotiable instrument must bear on its face

entire certainty as to the amount to be paid at maturity," the courts are not agreed

as to what constitutes such certainty. Provisions for the payment of exchange,“0

or reasonable attorney’s fees for collection,91 are generally held not to destroy ne

gotiability. But a stipulation for unreasonable fees will not be enforced." As

to stipulations in regard to payment of taxes," or of a higher rate of interest after

maturity," the courts are not in agreement. In many states the negotiability of

promissory notes is regulated by statute,” but the negotiabiiity of an instrument

85. Randolph v. Hudson [Okl.] 74 Pee.

946; Westberg v. Chicago Lumber & Coal Co..

117 “'is. 589. 94 N. W. 572. There must be

a payee named or a blank for the insertion

of a payee's name. A check with a line

drawn through the space intended for the

payee‘s name. is void. Gordon v. Lansing

State Sav. Bank [Mich.] 94 N. W. 741. A

statement of account. and below it. written

"I promise and order to pay the above

amount in full." etc.. is not negotiable. \Vee

ger v. Mueller, 102 Ill. App. 258. A certifi

cate of deposit payable to a. person or his

assigns is not. Zander v. New York Se

curity & Trust Co., 81 App. Div. [N. Y.] 635.

A note payable to the maker or order. when

indorsed by him. becomes a negotiable in

strument. In re Edson. 119 Fed. 487. Note

signed by firm payable to a member of firm,

in order to become a good legal contract.

must be indorsed. Pettyjohn v. National

Exchange P-ank [Va.] 43 S. E. 203.

86. State Nat. Bank v. Cudahy Packing

Co.. 126 Fed. 643: Randolph v. Hudson [Okl.]

74 Pac. 946. Non-negotiable. where amount

of interest could not be determined. Dav_is

v. Brady [8. D.] 97 N. W. 719. Marginal

figures. intended as reference. will not sup

ply. Vinson v. Palmer [Fla.] 34 So. 276.

87. Westberg v. Chicago Lumber & Coal

Co.. 117 “’ls. 589, 94 N. ‘V. 572. “Due Oct.

lst“ is sufficient. Torpey v. Tebo, 184 Mass.

307. 68 N. E. 223. As is definite time after

maker's death, his estate being bound to

pay it at that time. Kiesewetter v. Kress,

24 Ky. L. R. 1239. 70 S. W. 1065. In Mis

souri. the words, “The makers and indorsers

agree to all extensions and partial payments.

before or after maturity. without prejudice

to the holder." do not destroy negotiabil

lty (City Nat. Bank v. Goodloe-McClelland

Commission Co.. 93 Mo. App. 123), but same

provision does in Kansas (City Nat. Bank

v. Gunter Bros., 67 Kan. 227. 72 Fee. 842).

A note payable at specified time. provided a.

contingency had then occurred, does not be

come payable on the happening of the con

tingency. but only at maturity. and hence is

negotiable (Middaugh v. Wilson, 30 Ind. App.

112. 65 N. E. 555). as is a note despite pro

vision in attached mortgage for accelerating

payment (Kendall v. Selby [Neb.] 92 N. W.

178): but one giving privilege to pay the

whole or any portion thereof at any time

before maturity is not (Lowell Trust Co. v.

Pratt. 183 Mass. 379, 67 N. E. 363): nor is

one upon which judgment may be entered at

any time after date “whether due or not"

(Wisconsin Yearly Meeting v. Babler. 115

Wis. 289, 91 N. W. 678); nor one providing

that drawers and indorscrs waive all de

fenses on the ground of any extension of

time of payment given by the holders (Evans

v. Odem. 30 Ind. App. 207, 65 N. E. 755).

88. Randolph v. Hudson [Ok1.] 74 Pac.

946.

89. Agreement in note to pay uncertain

sums at uncertain times before maturity.

Roblee v. Union Stockyards Nat. Bank [Neb.]

95 N. W. 61.

00. Bovier v. McCarthy [Neb.] 94 N. YV.

965; Haslack v. Wolf [Neb.] 92 N. W. 574.

60 L R. A. 434.

01. In re Keaton. 126 Fed. 426: Clark v.

Porter, 90 Mo. App. 143; State Nat. Bank v.

Cudahy Packing Co.. 126 Fed. 543. Under

the Nebraska law the provision for “attor

ney‘s fees" is regarded as surplusage. Has

lock v. Wolf [Neb.] 92 N. W. 574. 60 L. R. A.

434.

02. Where a. note for 850 provided for at

torney’s fee of 5 per cent per month.

amounted to $600—$800 at time of trial.

Bay v. Trusdeil, 92 Mo. App. 377.

98- Provision in mortgage attached to

note that mortgagor shall pay taxes, and

in default thereof mortgagee may pay them

and recover interest at ten per cent on

"amount paid, does not affect the negotia

bility of the note. Kendall v. Selby [Neb.]

92 N. 1V. 178. A note providing for the pay

ment of taxes, which provision cannot be

rejected as surplusage. is non-negotiable.

Smith v. Myers. 207 Ill. 126. 69 N. E. 858.

04. A penalty for higher rate of interest

in case of default. being nonenforceable. does

not affect the negotiabiiity of a. note. Ken

dall v. Selby [Neb.] 92 N. W. 178. Under

Oklahoma Code requiring that a. negotiable

instrument must be free from any condition

not certain of fulfillment. a clause provid

ing for interest at 12 per cent from date.

if not paid at maturity. destroys negotiabil

ity. Randolph v. Hudson [0kl.] 74 Pac. 946.

95. In Kentucky. a promissory note is not

a negotiable instrument. unless statutory

requirements are complied with (Wade v.

Foster, 24 Ky. L. R. 1292, 71 S. W. 443): but

a. warehouse receipt is (Farmer v. Etheridge.

24 Ky. L. R. 649. 69 S. W. 761). In Indiana.

8. note given for a patent right must state

that fact. Evidence held insufficient to show

that a note was given for a patent right. as

distinguished from a right to sell a patented

article. Jones v. People's Nat. Bank [Ind.

App.) 69 N. E. 466. In Kentucky. a. note.

to have the status of bill of exchange. must

be payable and negotiable at an incorporated

bank, and be endorsed to. and discounted by.

some incorporated bank. Magofl'ln v. Boyle

Nat. Bank, 24 Ky. L. R. 585, 69 S. W. 702.
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will be determined by the law merchant, in the absence of statutory enactment de

fining the elements."

The negotiability of a note is not destroyed by the alteration of figures on the

margin."

Though a note and mortgage may be construed together to determine nego

tiability," a note is not rendered non-negotiable merely by reference to, or provision

for, collateral security.”

A promissory note, like other contracts, must rest upon a sufficient considera

tion,1 and, as between the parties, failure or want of consideration may be shown.‘

So too, fraud is a defense as between the original parties,3 or an agreement limiting

the maker’s liability.‘

to make it a binding obligation.“

A note must be delivered and accepted with the intention

Omission of revenue stamp does not render void.‘

Questions of validity are determined by the law of the place where payable.T

96. Whether stipulations, with regard to

place of payment and costs of collection.

destroy negotiability in an action brought

thereon in federal courts. though it did ac

cording to rulings of courts in the state

where it was made. State Nat. Bank v. Cud

ahy Packing Co.. 126 Fed. 543. ‘

97. The maker signed a. note in blank.

with the amount written in figures on the

margin. and delivered it to the payee, who

scratched the figures on the margin and filled

in a different amount. Prim v. Hammel. 134

Ala. 652.

98. Kendall v. Selby [Neb.] 92 N. W. 178.

Negotiability of the note may depend on pro

vision in the mortgage. Consterdine v. Moore

[Neb.] 96 N. W. 1021. Agreement to pay tax

es held to render amount uncertain. Gar

nett v. Meyers [Neb.] 94 N. W. 803. But

in Missouri. it is held that a mortgage being

a mere security creating a lien on property,

the provisions of the mortgage do not ren

der the note evidencing the debt non-nego

tiable. City Nat. Bank v. Goodloe—McClel

land Commission Co., 93 Mo. App. 123.

99. Roblce v. Union Stockyards Nat. Bank

[Neb.] 95 N. W. 61. A negotiable note se

cured by a mortgage loses none of its at

tributes thereby. unless the mortgage con

tains restrictive words, and is referred to

in the note. or brought to the knowledge of

the purchaser. Brewer v. Slater, 18 App.

D.' C. 48.

1. Van Buren County Sav. Bank v. Mills,

99 Mo. App. 65, 72 S. W. 497; Boone v.

Goodlett 8; Co. [Ark.] 76 S. W. 1059. Notes

given payee for more purpose of hinder

ing maker‘s creditors. Baldwin v. Davis.

118 Iowa, 36. 91 N. W. 778. These have

been held sufficient: Extending time. waiv

ing forfeiture, etc., supports note given

for back rent. Emery v. Lowe, 140 Cal. 379,

73 Pac. 981. Forbearance to sue though old

note not delivered up. Humboldt Sav. & Loan

Soc. v. Dowd. 137 Cal. 408. 70 Fee. 274. Is

suance of a life insurance policy. Muller v.

Swanton. 140 Cal. 249. 73 Fee. 994. Settle

ment in bastardy case. Jones v. Peterson,

117 Ga. 68. Taking up note. the maker of

which is irresponsible. Crampton v. New

ton’s Estate [Mich.] 93 N. W. 250. These

held Insufficient! Evidence that. three years

before defendant executed the note. he was

indebted to payee's husband. Kramer v.

Kramer. 80 App. Div. [N. Y.] 20. Love and

affection. Shugart v. Shugart [Tenn.] 76 S.

W. 821. Performance of services which one

is morally bound to render without compen

sation. as services of daughter in caring for

mother. Shugart v. Shugart [Tenn.] 76 S.

W. 821. See, also, title Contracts.

2. Englehart v. Richter. 136 Ala. 562;

Holmes v. Farris. 97 Mo. App. 305. 71 S. W.

116. Words “for value received." are not

conclusive. Brewer v. Grogan. 116 Ga. 60.

Failure ofrtitle to land forming considera

tion. Butler v. McCall [6a.] 46 S. E. 647;

Womelsdorf v. O‘Connor. 53 W. Va. 314. But

see ThurgOod v. Spring. 139 Cal. 596. 73 Fee.

456. where held such is not failure of con—

sideration after conveyance made and ac

cepted. Receiving teller gave a note for

shortage in funds handled by him, due to no

cause for which he was liable. Broadway

Trust Co. v. Fry. 40 Misc. [N. Y.] 680. Notes

to be paid only from profits not enforceable

where there were no profits. Hatzel v.

Moore, 126 Fed. 828. Partial failure of con

sideration is a defense pro tanto (Brown v.

Roberts [Minn] 96 N. W. 793). this being an

American doctrine (American Nat. Bank v.

Watkins, 119 Fed. 545).

3. Farkas v. Monk [Ga.] 46 S. E. 670;

Phillips v. Allen. 90 App. Div. [N. Y.] 531.

Equity will enjoin negotiation and compel

cancellation. Hightower & Crawford v. Mo

bile. etc., R. Co. [Miss] 36 So. 82. Defense

of fraud and failure of consideration per

mitted, although pleadings defective. Cat

terlin v. Lusk. 98 Mo. App. 182, 71 S. W. 1109.

Fraudulent misrepresentations as to profits.

etc. Nisson v. Wood. 140 Cal. 224, 73 Fee.

981. Contra, where one enters into a. bind

ing contract to give certain promissory

notes, fraud in procuring him to sign the

notes. or drunkenness at the time of execu

tion. is no defense. Strickland v. Parlin, 118

Ga. 213.

4. Note of defendant for accommodation

of payee and plaintiff indorsee, the two lat

ter agreed with defendant to pay it at ma

turity and save defendant harmless. Cloth

ier v. “'ebster Foundry Sand. Co.. 21 Pa.

Super. Ct. 386. Where there is a written

contract, executed contemporaneously with

the note. providing for indemnity. lack of

consideration cannot be shown. Prouty v.

Adams. 141 Cal. 304. 74 Pac. 845.

5. Constructive delivery is sufficient. En

neking v. Woebkenberg, 88 Minn. 259, 92 N.

W. 932.

0. Unless omitted for fraudulent purpose.

Rowe v. Bowman, 183 Mass. 488. 67 N. E.

636.
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§ 2. Form and interpretation.-—Bank checks," including cashiers’ checks'

and certificates of deposit,” are negotiable instruments; while stock certificates,“

school warrants,12 and municipal bonds are not." In Missouri, a bill of lading is a

bill of exchange,“ as is a warehouse receipt in Kentucky.“ _

A note reciting “we promise to pay,” and signed with the corporation name and

the names of officers, as such, is the note of the corporation alone." A note which

is clearly signed by one in an official capacity merely is not the personal obligation

of the signer." But if words following a signature are merely to identify the sign

er, it is a personal obligation," though the recitals in the body of the note often de

termine the liability."

A note does not draw interest in the absence of a stipulation to that ail'ect.2°

A note due one day after date, with interest, draws interest from maturity.21 In

terest on negotiable interest coupons may be allowed from the time they are de

tached from the bonds and pass into separate ownership,22 and from maturity with

out the necessity of presentation if that would have been unavailing.23

7. Montana Coal 8: Coke Co. v. Cincin

nati Coal & Coke Co. [Ohio] 69 N. E. 613;

Clark v. Porter, 90 Mo. App. 143. Note exe

cuted on Sunday, payable in Massachusetts.

is void by law of the latter state. Brown v.

Gates [Wis.] 97 N. W. 221; Brown v. Gates

[Wis] 98 N. W. 205. Power to enter judg

ment by confession, note made in New York

and payable in Pennsylvania. Krantz v.

Kszenstein, 22 Pa, Super. Ct. 275.

8. A bank check is a bill of exchange

within the meaning of § 9. c. 14, of Gen. St.

1901, providing for the acceptance of bills

of exchange. Eakin v. Citizens' State Bank,

67 Kan. 338, 72 Fee. 874. Under Civ. Code,

§ 3254. a. bank check is a. bill of exchange.

Donohoe-T'T. Banking Co. v. Southern Pac.

Co.. 138 Cal. 183, 71 Pac. 93.

9- N. W. Sav. Bank v. International Bank,

90 Mo. App. 205.

10. Sullivan v. German Nat. Bank [0010.

App.] 70 Pac. 162.

11. Though in the hands of holders for

value and without notice they have some oil

the characteristics of negotiability. Ameri

-can Press Ass’n v. Brantingharn, 75 App. Div.

[N. Y.] 435. In Mississippi, a. certificate of

holding share of non-assessable stock in a

certain lodge, payable in a specific time with

a. specific rate of interest, is a. promissory

note. Though the statute says it is a prom

issory note it does not say it is negotiable.

Greenwood Lodge No. 135 v. Priebarseh

[Miss] 35 S0. 427.

12. Kellogg v. School Dist. No. 10 [Okl.]

74 Fee. 110.

13. Green County v. Shortell. 25 Ky. L. R.

367. 75 S. W. 251.

14. Transfer without indorsement passes

title to goods in hands of common carrier.

American Z. L. & 8. Co. v. Markie Leadworks,

102 Mo. App. 158, 76 S. W. 668. A vendor

permitted the vendee to seal and bill cars of

ore before being paid for. The vendee trans

ferred the bills of lading to a. bona. fide hold

er. Id.

15. Farmer v.

649, 69 S. W. 761.

16. American Nat. Bank v. Omaha. Coffin

Mfg. Co. [Neb.] 95 N. W. 672; English 8: S.

A. Mortg. & Inv. Co. v, Globe L. & T. Co.

[Neb.] 97 N. W. 612. The words “I or we

promise," in the body 0! the instrument held

not to render the ofl‘lcers liable thereon.

Etheridge, 24 Ky. L. R.

Williams v. Harris, 198 111. 501, 64 N. E. 988.

Where a note was signed by a corporation

per "C. See." and "J., general manager" the

word "Per" applied to both oflicers. Id.

17. A note “We or either of us promise,"

etc., “It being money borrowed to build a

school-house" signed “T. W. Warl'erd, L. F‘.

Green, Trustees." is not the personal note of

the signers (VVart‘ord v. Temple, 24 Ky. L.

R. 2268, 73 S. W. 1023), but under New York

negotiable instruments law it can be shown

by paroi that one signed in a. trust capacity

(Megowan v. Peterson, 173 N. Y. 1, 65 N. E.

738).

18. So held as to wbrds “Prest. Mt. Car

mel Lgt. and Water Co." following 3. signa

ture. Reed v. Fleming, 102 Ill. App. 668.

An executrix of a deceased farmer signed

a. note [or a. firm liability, in her individual

capacity; she was held a joint maker. Fitch

v. Fraser, 84 App. Div. [N. Y.] 119.

Notes signed with “Ex.” added are obli

gations of. the maker only, not of the es

tate of which he was eXecutor. Sutherland

v. St. Lawrence County, 42 Misc. [N. Y.] 38.

Promissory note in the form of “I promise

to pay" signed. “E. B. Glisson Estate J. J.

Glisson, administrator [L. S.]." held indi

vidual note of J. J. Glisson. Glisson v. Well,

117 Ga. 842.

A note issued by a trustee in his repre

sentative capacity renders the trustee per

sonally liable. Stitzer v. Whittaker [Neb.]

91 N. W. 713.

A term appended to name of party to a

note is not conclusive of capacity of such

party. Kitchen *1. Holmes, 42 Or. 252, 70

Fee. 830, where the term “administratrix”

followed the name of payee.

19. The words “we or either of us jointly

and severally promise." eto.. make a joint

and several note. Second Nat. Bank v.

Raiphsnyder [W. Va.] 46 S. E. 206. A note

reciting “the G. Association," etc., "and we.

the undersigned, promise to pay." and signed

in the corporation's name “by P." and others

who were its officers, binds both the corpora

tion and the officers as individuals. Nunne

macher v. Poss, 116 Wis. 444, 92 N. W. 375.

20. Negotiable Instruments. Sii'l v.

Forbes, 84 N. Y, Supp. 169.

21. Dyson v. Jones, 65 S. C. 308.

22. Long Island L. & '1‘. Co. v. Long Island

City & N. R. Co.. 85 App. Div. [N. Y.] 36.
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The rules as to time of payment of demand paper are collected in the notes.“

Words may be supplied to make time of payment clear."

The determination of the legal effect of a note is for the court.“ The courts

will construe written instruments according to their legal eiicct, regardless of their

form.”

delivery.28

The presumption is that a note was signed on day of its date and prior to

§ 3. Anomalous signatures and indorsements.—In most states the law pre

sumes a. signer to be a maker rather than an indorser, when he signs at the inception

of the note and there is no evidence as to what liability he did assume,” and he is

often held to the absolute liability of a maker,"0 but he is also variously held to be an

indorser,81 a guarantor,“ and perhaps a surety.“

governs.“

The law of the place of payment

One who puts his name on the back of a note after its execution and delivery

is a guarantor as to every man who knows these facts."

Whether or not a person is liable as a guarantor, surety, or indorser, depends on

the facts surrounding the signing.”

28. Though required to be presented by

the contract. Abraham v. New Orleans Brew.

Ass‘n. 110 La. 1012.

24. A note payable “on demand after

date" is not payable until the day after its

date. Harden v. Dixon. 77 App. Div. [N. Y.]

241. In Indiana. demand paper becomes

overdue 30 days from date. Price v. Lonn.

31 Ind. App. 379. 68 N. E. 177. A certificate

of deposit payable'on demand on order of

payee and bearing interest if held a. certain

time, does not mature so as to start limita

tions against the holder‘s right to recovar

thereon. until presentation for payment. In

re Cook. 86 App. Div. [N. Y.] 586. A note

overdue at date of delivery will be deemed

payable on demand. Johnson v. Franklin

Bank, 173 Me. 171, 73 S. W. 191.

25. The words "one hundred and eighty,

pay to the order 0!" held to indicate pay

ment due 180 days after date. Moreland's

Adm'r v. Citizens' Sav. Bank. 24 Ky. L. R.

1354. 71 S. IV. 520,

26. Pettyjohn v. Nat. Exch'. Bank [Va.] 43

S. E. 208. I

27. "-I hereby acknowledge that the note

for $628.16 with interest at 8 per cent per

annum. given by me to ' ' ' dated

‘ ' ' has not been paid. Original note

' ° ' says has been lost. This is to re—

new said note"-—signed by party——-held a.

promissory note. Woodbridge v. Drought.

118 Ga. 671. A draft drawn by an authorized

agent on his principal, a corporation. in fa

var of a third party. for a. debt due by the

corporation to said third party. will be treat

ed as a. promissory note of the corporation.

Nat. F. Ins. Co. v. Eastern B. & L. Ass‘n

[Neb.] 91 N. W. 482. A writing in the form

of a note. stipulating that it is to protect

payee against specified threatened loss. to be

Void if no loss occurs. is a. contract of in

demnity rather than a. note. Jenckes v.

Rice. 119 Iowa. 451. 93 N. W. 384.

28. Wells v. Hobson. 91 Mo. App. 379.

29. Siemans & H. Elec. Co. v. Ten Brook.

97 Mo. App. 173, 70 S. W. 1092: Lyndon Sav.

Bank v. International Co. [Vt.] 54 Atl. 191:

Marshall Nat. Bank v. Smith [Tex. Civ. App.]

77 B. W. 237. A person making a blank in

dorsement on the back oi.’ a note before de

livery, the note reading “I promise to pay"

becomes either a joint maker or a surety,

but not an indorser. Both v. Huff. 116 Ga.

8. indorsers on a note who indorse a re

newal note before delivery become Joint

makers of the renewal note. Citizens‘ C. &

S. Bank v. Platt [Michl] 97 N. W. 694.

30. Holllmon v. Karger. 30 Tex. Civ. App.

558. 71 S. W. 299.

In New Hampshire such indorser is liable

without demand or notice. Nashua. Sav.

Bank v. Sayles. 184 Mass. 620, 69 N. E. 309.

In Florida, he is liable as a joint maker

regardless of an agreement that he was to

be a surety or of the fact that "demand,

protest and notice waived" be written above

his signature. Camp v. First Nat. Bank

[Fla] 33 So. 241. He is a co-maker where

he participates in the consideration receiv-‘

ed. Pearl v. Cortright, 81 Miss. 300.

A wife signed a. note believing she signed

as surety and ext-acted her husband to sign

as principal; hers was the only signature on

the paper. In negotiating the paper her

husband represented that she was the prin

cipal. She was so held. Deering & CO. v.

Veal [Ky.] 78 B. W. 886.

31. One who indorses a. note, payable to

the maker. before delivery to a third person,

is liable only as indorser. Harnett v. Hol

drege [Neb.] 97 N. IV. 443.

32. In Illinois, all indorsers before deliv

ery become guarantors. Tinker v. Catlin,

205 111. 108. 68 N. E. 773.

33. See Booth' v. Huff, 116 (31a~ 8.

34. Nashua Sav. Bank v. Sayles, 184 Mass.

520. 69 N. E. 309.

35. W'hile note was in the hands of the

payee be secured IV. and C. to write their

names on the back thereof with the knowl

edge that he wished to use the note to raise

money. Thereafter the payee wrote his

name below the others and sold the note

to plaintiff who knew the facts. Held W.

and C. guarantors. Hill v. Coombs. 93 Mo.

App. 264; Hill v. Combs. 92 Mo. App. 242.

30. A payee transferred the note by a.

separate contract in which he guarantied the

note free from defenses that could be made

under § 2785 of the Code of Georgia, and

also guarantied payments in full on the day

due. Held a contract of indorsement. Bald

win Fertilizer Co. v. Carmichael, 116 Ga.
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The place of signature is not conclusive of signer liability," nor is the descrip

tion appended to the signature,“ and the exact liability may be shown by parol.”

Character of signers of renewal note is not determined by reference to original.‘0

In an action on a blank indorsement, the burden of proving what was the contract

evidenced by the indorsement is on the plaintifi.“

An agreement between the parties as to the liability of irregular indorsers is

binding on all who have notice thereof.“

§ 4. Liabilities and discharge of primary parties—Maker and indorsers are

alike debtors to the holder,‘8 and are discharged where one who has assumed pay

ment secures an extension without the knowledge or consent of the makers.“ Under

Neg. Inst. Law, an instrument is discharged where the principal debtor becomes the

holder in his own right at or after maturity.“ A note made in violation of the terms

of a statute is void as between the original parties and those having knowledge of

the violation“ though it may be ratified," but the fact that a note was made with

out authority,“ or that the indorsee had no authority to purchase it,“ will not dis

charge the maker.

The maker has all of the day on which a note matures in which to make pay

ment"0 The allowance of days of. grace is determined. by the lcx loci contracttis.“

762. Where county warrant recited "issued

by authority of. and payment individually

guaranteed by" signed by members of board

oi.’ education. held individual liability that

of guarantors not of drawers. Germania.

Bank v. Trapneil. 118 Ga. 578. Where an

officer of a corporation indorsed a note of the

corporation. after maturity. the evidence as

to the circumstances and purpose thereof be

ing conflicting. the question of the intention

or the parties at the time is for the jury.

Lyndon Sav. Bank v. International Co. [Vt.]

54 Atl. 191.

37. Shead v. Moore. 81 Wash. 283, 71 Pac.

1010. W'ite signing above signature of hus

band shown to be surety only. Planters“ B.

& '1‘. Co. v. Major. 25 'Ky. L. R. 702. ’76

S. W. 331. A wife signed a note on the

second line for signatures. Held. not sut

ficlent to give notice that she signed as

surety. Deering & Co. v. Veal [Ky] 78 S.

W. 886.

38. The tact that the word "surety" is

written after the name of one of the mak

ers does not affect their Joint and several

liability to the payee. Galloway v. Bartholo

mew [Or.] 74 Pac. 467.

31). Lyndon Sav. Bank v. International

Co. [Vt.] 54 At]. 191; Tinker v. Catlin. 102

Ill. App. 264. “’here the rights of innocent

third parties are not involved. Herndon v.

Lewis. 175 Mo. 116. 74 S. W. 976. Maker or

payee. Heivie v. McKaln [Ind. App] 70 N.

E. 178. Co-makcr or surety. Markham v.

Cover. 99 Mo. App. 83. 72 S. W. 474. In

dorser not in the chain of title. Marshall

Nat. Bank v. Smith [Tex. Civ. App] 77 S.

W. 237. To show that several persons whose

names appear on a. note bear the same rela

tion thereto and those who pay are entitled

to contribution. McDavid v. McLean. 104 Ill.

App. 627. Signatures of payee and another

person on back of note. Parol evidence is

admissible to show that they are not first

and second lndorsers respectively. For a.

lengthy discussion 0! the law relating to

admissibility of parol evidence as showing

the liability of indorsers and other signers

on a. negotiable instrument see this case.

The discussion is obiter. however. Young v.

Sehon, 53 W. Va. 127. Where rights of third

parties do not intervene. parol evidence is

permissible to contradict the contract im

plied by law from a blank indorsement.

Jaster v. Currie [Neb.] 94 N. W. 995.

40. The renewal note is a new contract.

Siemans & H. Elec. Co. v. Ten Broek. 97

Mo. App. 173, 70 S. W. 1092.

41. Note made by one member of a part

nership and lndorsed by him in the firm

name without authority. Lowry v. Tivy [N.

J. Law]. 57 Atl. 267.

42. Young v. Sehon, 53 W. Va. 127.

43. Mechanics' Nat. Bank v. Keilkopi‘, 22

Pa. Super. Ct. 128.

44. Laumeier v. Hallock (Mo. App] 77 S

W. 347.

45. An indorsee accepted part payment

on a. demand note and surrendered it to

the maker. he promising to pay the bal

ance. The maker was discharged. Schwartz

man v. Post, 84 N. Y. Supp. 922.

40. Under Kansas Code, recovery barred

on note for patent right by payee or trans

feree with knowledge unless note has insert

ed “given for a patent right." Pinney v.

First Nat. Bank [Kan] 75 Pac. 119.

47. Corporation note was made Without

authority. The corporation acquiesced in the

matter for long time receiving benefits of

transaction. \‘Vhen sued made no offer to

return consideration. Held ratified or cor

poration estopped to deny note. Curtin v.

Salmon River H. G. Min. & Ditch Co., 141

Cal. 308. 74 Pac. 851.

48. A by-law of a corporation. of which

the payee had no notice. was not complied

with. Lyndon Snv. Bank v. International

Co. [Vt] 64 Atl. 191.

49. Black v. First Nat.

399.

50.

241.

51. A note dated in Wisconsin but actual

ly executed, negotiated. and made payable

in Indiana, is an Indiana contract. Second

N-it. Bank v. Smith, 118 Wis. 18, 94 N. W.

664. -

Bank, 96 Md.

Hardon v. Dixon, 77 App. Div. IN. I.)
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Joint makers are jointly and severally liable," but the right of contribution

exists between them,53 and the release of one will not release the others,“ nor will

an unsatisfied judgment against one,“ nor the surrender of securities.“ A promise

by one to pay a voidable note is not binding on the others." One is to a certain

extent the agent of the other," but assurances by one joint maker that there are no

defenses to the note do not bind the other.“

A principal is liable upon the indorsernent of his agent within the apparent

scope of his authority,“0 but is not liable for obligations indorsed thereon by subse

quent holders or strangers.“

The maker of a note is liable regardless of security." If the money be left at

the place where the note is payable, it will bar a recovery of interest after maturity

and costs of suit," but will not release him absolutely.“ He is not entitled to

credit for moneys paid by those secondarily liable,” nor to have the principal re

duced by moneys paid as interest,“ and that the consideration received was inad

equate is no defense."

A bank is liable on a draft which it issues under mistake of fact,” and a maker

who pays a note without taking it up," or negligently pays it to one who has no

authority to collect,To is not discharged.

5:. Waterville Trust Co. v. Libby, 98 Me.

241. In North Carolina. a. note signed by

husband and wife reciting that she as one

of the principals bound her separate estate.

binds her separate personal estate. but not

her separate real estate. Harvey v. John

son. 133 N. C. 352. The principal and sure

ty to a promisory note are Joint and sev

eral obligors. Heard v. Tappan. 116 Ga. 930.

53. This right is not lost by a release

of one joint maker by the lndorsee under

Code Civ. Proc. § 1942. Farmers' & M. Bank

v. Hawn. 79 App. Div. [N. Y.] 640.

54. Under Code Civ. Proc. 5 1492. Farm

ers‘ & M. Bank v. Hawn. 79 App. Div. [N.

Y. 640. Where not under seal. Valley Sav.

Bank v. Mercer. 97 Md. 458.

55. Booth v. Huff. 116 Ga. 8.

58- Security was given to be held until

another party had signed the note when it

was to be delivered up. Pearl v. Cartright.

81 Miss. 300.

57. Promise after

sentation as to consideration.

Lambden [Md.] 54 Atl. 962.

58. Where a joint maker signs and deliv

ers a note to his eo-maker leaving the date

blank, he impliedly authorizes the latter to

fill in the date as of the time the note is

actually negotiated. Lance v. Calvert. 21 Pa.

Super. Ct. 102.

59. "Peddler's note" under Kentucky

Code. Hays v. Walker, 25 Ky. L. R. 1045.

76 S. W. 1099.

00. Wedge Mines Co. v. Denver Nat. Bank

[0010. App.] 73 Pac. 873. Note signed by

one of three stockholders. constituting a

corporation. in the corporate name only, in

the presence of the other managing stock

holder. held valid. Buck v. Troy Aqueduct

Co. [Vt.] 56 Atl. 285.

61. The assignee of an equity of redemp

tion of a mortgage given to secure a note

agreed to pay a higher rate of interest, and

lndnrsed the note to that effect. Boutelle

v. Carpenter, 182 Mass. 417. 65 N. E. 799.

62. The holder is under no obligation to

look to a. lien given, rather than to the

parties made liable by the terms of a note.

learning of misrepre

Hayman v.

Franklin v. Browning [C. C. A.] 11'! Fed.

226. Mere agreement that a. note shall be

paid from a specific fund does not create

lien on the source of the fund. Id. Where

a note was payable on demand and upon

return of security given. tender back of se

curity was unnecessary before commencing

action on the note. Spencer v. Drake, 84

App. Div. [N. Y.] 272.

63. Dillingham v. Parks. 30 Ind. App. 61,

65 N. E. 300.

84. It is immaterial as a. defense that

when the note matured the maker had a.

sum sufficient to meet it on deposit in the

hands at which it was payable. unless there

is a failure to properly present the note.

First Nat. Bank v. Dick. 22 Pa. Super. Ct.

445.

65. Pledgee of note need not credit the

maker thereof with money received from one

secondarily liable. Brown v. Pegram [C. C.

A.] 125 Fed. 577.

68. 5 per cent a month was applied as

interest to knowledge of maker. McLean

v. Bryer [R. 1.] 54 Atl. 373.

67. $15,000 given for services worth' $2.

500. Pettus v. Smith. 117 Fed. 967.

68. A bank received a deposit to the

credit of a. certain person; they wrote to

another of the same name of the fact of

the deposit and issued a. draft for it at his

request which was indorsed by him to plain

tiff for full value. Held. that the bank was

liable to plaintiff for the amount. Heavey

v. Commercial Nat. Bank [Utah] 75 Pac.

727.

89. Payment of a note at the place desig

nated does not discharge the payor unless

the note is there to be surrendered. Chap

man v. Wagner [Neb.] 96 N. W. 412. Pay

ment to party not having note in his pos

session. is at peril of payor. Thompson v.

Buehler [Neb.] 95 N. W. 854.

70. Maker had notice of the loss of a

note. and paid it to a third person. without

inquiry as to his title or authority. Page

W. W. Fence Co. v. Pool [Mich.] 94 N. W.

1053.
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Alterations—A material alteration" if made with intent to defraud’2 discharges

those primarily liable f“ but not an alteration made by consent or through honest

mistake,“ or made to make instrument conform to actual agreement." Alterations

may be ratified," but the ratification must be made with lull knowledge of all the

facts," and a similar rule has been held as to forgery."

A check is an assignment pro tanto of the fund on which it is drawn,"9 and if

the funds are sufiicient, the drawee is liable to pay same absolutely upon demand,“

and is liable for damages suffered by the drawer for his refusal to do so.‘u The

drawer is liable absolutely to the drawee who pays the check.82

§ 5. Liabilities and discharge of sureties, guarantors or other anomalous par

ties. Liability of sureties.—While there may be a separate consideration,83 one

is not necessary as the original consideration is sufficient.“ A surety who pays a

note is entitled to reimbursement from maker,85 and any collections on collateral

constitute a credit in his favor.$6 Fraud may be a defense," but not as to a bona

fide holder." A surety is not entitled to notice of demand and non-payment."

The contract of suretyship imposes no duty upon the sureties to defend their prin~

cipals,“o gives the principals no right to represent the sureties,M and gives no au

thority to one surety to charge his fellow sureties by either his knowledge or his

conduct."2

in some states regulate the liability.“

71. Ball v. Beaumont [Neb.] 92 N. W. 170.

Erasure of name of witness and its inser

tion in another place. Girdner v. Gibbons.

91 Mo. App. 412. "I" changed to "We" and

the words “jointly and severally" Inserted.

Ofensteln v. Bryan, 20 App. D. C. 1.

72. Nat. Cap. Bank v. Bryan, 20 App. D.

C. 26. In Georgia a material alteration in

order to discharge the parties must be made

with intent to defraud [Civ. Code, 5 3702].

Miller v. Slade, 116 Ga. 772.

73. Though the holder proves that it was

not altered after its' receipt by him. Ot‘en

stein v. Bryan, 20 App. D. C. 1.

74. Girdner v. Gibbons. 91 Mo. App. 412.

75. Payee changed the rate of interest

from eight per cent as printed to 7% per

cent. Osborn v. Hall, 160 Ind. 153, 66 N.

E. 457.

70. Lance v. Calvert, 21 Pa. Super. Ct.

102; Ball v. Beaumont [Neb.] 92 N. W. 170.

77. Otensteln v. Bryan. 20 App. D. C. 1.

78. By admission of signature. alleged

maker becomes liable though signature

forged. Cent. Nat. Bank v. Copp, 184 Mass.

328. 68 N. E. 334.

79. A gambling loss paid by check is paid

in the county where the check is drawn.

Staninger v. Tabor. 103 Ill. App. 330. In

Florida a draft or bill of exchange not speci

fying a particular fund for payment does net

of itself operate as an assignment of money

on deposit though the amount named in the

instrument is the exact amount in the draw

ee‘s hands. Fulton v. Gesterding [Fla] 36

So. 56.

80. Brown v. Bchintz, 202 1'11. 609, 67 N.

E. 172.

81. Loss of credit. American Nat. Bank

v. Morey. 24 Ky. L. R. 658. 69 S. W. 759.

82. Though there was a failure 0! con

sideration. Seattle Nat. Bank v. Powles

[Wash.] 73 Pac. 887.

88. Surrender or pledged stock is a suf

ficient consideration to support a. contract

of suretyship. Zuendt v. Doerner, 101 Mo.

App. 628, 73 S. W. 873. The obligation of a

The principal and surety are jointly and severally liable.“I
Statutes

surety on a. renewal note, who as surety.

signed the original note given for money

advanced to the makers. is based on a.

sufficient consideration. First Nat. Bank v.

Johnson [Mich] 95 N. W. 976. A promissory

note is not without consideration as to a

surety. although the consideration. as be

tween principal and payee. is the doing of

an act by the latter which a previous con

tract had bound him to do. if the surety was

not a party to such previous contract. and

its performance was waived by the prin

cipal while it was yet executory. Mar.

chants' Nat. Bank v. Ryan. 67 Ohio St. 448,

66 N. E. 426. Constitutes valid consideration

for suretyship. An extension of time given

the maker of a note already due is a suffi

cient consideration for the contract of the

surety. Hannay v. Moody, 31 Tex. Civ. App.

88, 71 S. W. 325.

84.. Leonard v. Viedenburgh, 8 Johns. (N.

Y.) 29, 5 Am. Dec. 317.

85. Holiimon v. Karger, 30 Tex. Civ. App.

658. 71 S. W. 299.

86. Robertson v. Angle [Tenn Civ. App.]

76 S. W. 317.

87. A purported surety'is not estopped

from setting of! the defense of forgery, un

less it clearly appears that he fraudulently

withheld such information from the payee

at a time when a recovery could have been

had from the principal. Evidence that pur

ported sureties on a note assisted the prin

cipal to leave the state, held insuflicient.

Maxwell v. Wright [Ind. App.] 64 N. E. 893.

88. One who signs a note as surety. in

which are written the words. “five hun

dred," with spaces before and after them.

which the maker fills up by writing “twen

ty" beiore, and "fifty" after. is liable there

on for the full amount to a. bona. fide holder.

Hackett v. First Nat. Bank. 24 Ky. L R.

1002. 70 S. W. 664.

89. First Nat. Bank v. Adamson. 25 R. I.

73.

00, 91, 92. Park v. Ensign, 66 Kan. 50,

71 Pac. 230. -
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Discharge of sureties—The surety is discharged if his contract he departed

from,95 as by extension of the time of payment without his consent,” and-the ex

tension must actually have been given“ and accepted by the maker,“ and such a dis

charge may be waived.” A material alteration discharges a surety,1 and that notes

were diverted from the purpose for which they were given may be a defense,2 but a

verbal agreement at time of execution, that surety is not to pay, does not absolve him

from liability! If a payee releases sufficient security to pay the debt the surety is

discharged,‘ as he is by payment of the note.“ The burden of proof is on the surety

to show that he has been discharged.' When liability of surety is joint and several,

action against principal is not a prerequisite to action against surety.T
Rules as to

when the holder of a note is obliged to proceed against the maker, before collecting

of the surety, are largely statutory.’

Guarantors.—A guarantor’s liability is separate and distinct from that of the

maker or surety." A mere offer of guaranty requires notice of acceptance, not so

93. Head v. Tappan, 116 Ga. 930: Hill v.

Coombs, 93 Mo. App. 264.

M. In Kentucky, wife assumes no per

sonal liability by signing husband’s note as

surety. Magofiin v. Boyle Nat. Bank, 24 Ky.

L R. 685, 69 S. W. 702. Under Civ. Code.

§ 2832, permitting surety to show himself

such, except as against persons acting on

belief of his apparent character as maker,

wife claiming to be surety for husband must

show that the payee knew of her surety

ship. Farmers' & M. Bank v. De Sharb, 137

Cal. 685, 70 Pac. 771.

95. Daneri v. Gazzola, 139 Cal. 416, 73

Fee. 179. A surety has the right to impose

the terms of his engagements, and is not

liable Outside of those terms, except in the

case of a. bona fide holder. Sutherland v.

Mead, 80 App. Div. [N. Y.] 103.

98. Shuler v. Hummel [Neb.] 95 N. W.

350; Marshall Nat. Bank v. Smith [Tex. Civ.

App.] 77 S. W. 237; Parlin & 0. Co. v. Hut

son. 198 I11. 389. 65 N. E. 93. Under Civ.

Code. §§ 2819, 2839, 2840. Daneri v. Gaz

zola, 139 Cal. 416, 73 Fee. 179. Accepting

a demand note in payment. Johnson v.

Franklin Bank, 173 M0. 171, 73 S. W. 191.

Accepting notes for interest. and agreeing

to extend time. Steele v. Johnson, 96 Mo.

App. 147, 69 S. W. 1065. Mere forbearance

of suit does not constitute an extension.

Guerguin v. Boone [Tex. Civ. App] 77 S. W.

630.

97. A local custom that where a maker

desired an extension of time. he would exe

cute new notes. leave them at the bank

with the understanding that the sureties on

the old note Would sign them, then the old

notes would be canceled. First Nat. Bank

v. Wells, 98 Mo. App. 573, 73 S. W. 293.

98. More offer to extend on certain terms,

not accepted by maker, does not discharge

surety. Bank of Morehead v. Elam, 24 Ky.

L. R. 2425, 74 S. W. 209.

99. As by a. clause to that effect in the

note. First Nat. Bank v. Wells. 98 Mo. App.

573. 73 S. W. 293. The term "drawers" will

be construed as designating simply original

parties rendered liable, by execution and de

livery, under terms of note waiving defenses

for extension. Winnebago County State

Bank v. Hustel, 119 Iowa. 115, 93 N. W. 70.

1. Ball v. Beaumont [Neb.] 92 N. W. 170.

2. A surety signed notes, under an agree

ment that they were to be used for a cer

tain purpose, but afterward, with knowledge

that they had been used for a different pur

pose. he executed new notes for which the

original ones were delivered up and can

celed. Held the diversion of the original

notes from the purpose for which they were

intended was no defense to the renewal

notes. Baut v. Donly, 160 Ind. 670, 67 N.

E. 503.

D3. Rowe v. Bowman, 183 Mass. 488, 67 N.

i. 636.

4. Gotzian 8: Co. v. Heine, 87 Minn. 429,

92 N. W. 398; Parlin & 0. Co. v. Hutson,

198 Ill. 389, 65 N. E. 93.

5. A transaction may be deemed a. pay

ment although one party intended it as a

sale and purchase. Riddle v. Russell. 117

Iowa, 533, 91 N. W. 810.

6. That the note has been satisfied out

of securities. Boyd's Adm'r v. Farmers' Nat.

Bank, 24 Ky. L. R. 756, 69 S. W. 964. To

show extension. Columbia. F. & T. Co. v.

Mitchell's Adm’r, 24 Ky. L. R. 1844, 72 S. W.

350.

7. Brooks v. Thasher, 116 Ga. 62.

8. Under Missouri Statutes, mere failure

of payee to sue maker until after his in

solvency. no demand for suit having been

made, does not release surety. He cannot

excuse such demand by claiming not to know

name of payee. Burge v. Duden [Mo. App.]

78 S. W. 653. Where the maker is insolvent,

the payee is not required to bring suit, as

provided by statute, in order to hold the

sureties. Robertson 1!. Angle [Tex. Civ.

App.] 78 S. W. 317. A payee is not required

to proceed against maker by attachment in

order to preserve rights against surety.

Robertson v. Angle [Tex. Civ. App.] 76 S.

W. 317. In Illinois. when the maker of a.

note dies, the holder must present it to the

executor for allowance, or the surety will be

released to the extent that recovery might

have been had. Tinker v, Catlin, 205 Ill.

108, 68 N. E. 773. The holder of a. promissory

note, payable on demand, is not obliged to

demand and proceed to collect the note be

fore the time allowed by the statute of lim

itations, in order to hold a. surety thm'etO.

unless requested by said surety. McKelvy

v. Berry, 21 Pa. Super. Ct. 276.

9. Hill v. Coombs, 93 Mo. App. 264. Add

ing a guarantor without the knowledge or

consent of one of the makers did not re—

lease such' maker. Anderson v. Hall [Neb.]

94 N. W. 981.
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an absolute guaranty.1° Whether the contract of guaranty is based upon condition

precedent, depends on the nature of the stipulations, and from the sense of the whole

instrument taken together.“

not be.“

Though the maker be discharged, the guarantor need

A guarantor is not entitled to notice of demand and nonpayment.“

When a guarantor pays the debt he is subrogated to the right of the payee against the

maker.“

§ 6. Negotiation_and transfer generally—Transferred negotiable paper by de

livery passes title, subject, however, to equitable defenses.“ An assignee of a note

takes it subject to all the equities and defenses existing at the time of indorsement

only."

without consideration.‘1

someone with their authority."

unlawful does not invalidate the paper."

It is no defense to a valid note that it was transferred after maturity and

The transfer must be made by the owner or owners, or

And the fact that the taking by the transferee is

A transfer of a negotiable promissory note carries with it a mortgage securing

it,” and all parties to said transfer are chargeable with knowledge of the contents

of the mortgage, when referred to in the note or brought to their knowledge.”

A purchase of a draft with bill of lading attached, both indorsed in blank, is

a purchase of the draft with the bill of lading as security. The purchaser, there

fore, is not liable for performance of contract by consignor,22 and when purchasing

in good faith is not liable for the fraud of the consignor." A stipulation for pres

entation of interest coupons passes with the obligation on the bonds.“
vAs between the parties, a check may be countermanded and payment forbidden

by the drawer, at any time before cashed or certified to by the bank."

10. Bankers' Iowa State Bank v. Mason

Hand Lathe Co. [Iowa] 97 N. W. 7.

11. The note was payable “four months

after date and upon return of securities

pledged." Held. that no tender back. of se

curities, was necessary before bringing ac

tion against the guarantor. Seabury v. Sib

ley. 183 Mass. 105. 66 N. E. 603.

12. A guarantor is not discharged though

limitations has run against the maker. Sea

bury v. Sibley. 183 Mass. 105, 66 N. E. 603.

Guarantor improperly united with maker as

party defendant. Judgment for guarantor.

Held, future action to hold guarantor main

tainable. Hill v. Combs, 92 Mo. App. 242.

18. First Nat. Bank v. Adamson, 25 R. I.

73; Fegley v. Jennings [Fla.] 32 So. 873;

Gormley v. Hartray, 105 Ill. App. 625.

14. Entitled to securities. Fegley v. Jen

nings [Fla.] 32 So. 873.

15. A check payable to order was passed

by delivery for a good consideration.

Meuer v. Phenix Nat. Bank, 42 Misc. [N.

Y.] 341. Delivery of a warehouse receipt

without formal indorsement. transfers the

title to the goods. where intention of par

ties clear. Sloan v. Johnson, 20 Pa. Super.

Ct. 643. \Vhile county warrants are not

negotiable in the sense of the law merchant,

yet when made negotiable in form they are

transferable by delivery or assignment.

Germanic. Bank v. Trapnell, 118 Ga. 578.

10. In favor of maker: Breach of sepa

rate contract by payee three years after

transfer of nonnegotiable note. Held. no de

fense to action by indorsee. State Bank v.

Hayes [8. D.] 92 N. W. 1068. The recording

acts. and not the law of the state governing

negotiable instruments. determine the rights

of an assignee of purchase-money notes as

against a mortgagee or purchaser in good

faith. First Nat. Bank v. Edgar [Neb.] 91

N. W. 404.

In favor of anignee: An assignment of

one of a series of notes, having a common

security, carries with it a porportionate part

of the original debt, and pro tanto. the se

curity. Guthrie v. Treat [Neb.] 92 N. W.

695.

1’!

730.

18. Transfer of note containing no words

of negotiabllity. by one of several payees

therein named, without authority of co-pay

ees. vests in transferee no title as against

such co-payees. and such payee is liable to

any one of them for his porportion of the

amount so collected. Heard v. Kennedy. 116

Ga. 36. Where a. note is payable to a party

in a. representative capacity, a purchaser is

put on guard as to the payee‘s authority to

sell. Wis. Yearly Meeting of Freewill Bap

tists v. Babler. 115 Wis. 289, 91 N. W. 678.

19. Bank unlawfully discounted notes. In

re Edson. 119 Fed. 487.

20. Consterdine v. Moore [Neb.] 96 N. W.

1021; Tweto v. Burau [Minn.] 97 N. W. 128;

Brynjolfson v. Osthus [N. D.] 96 N. W. 261.

21. Kendall v. Selby [Neb.] 92 N. W. 178;

Bremer v. Slater, 18 App. D. C. 48.

22. Blaisdell v_. Citizens' Nat.

Tex. 626. 76 S. W. 292.

23. Where drafts with bills of lading at

tached were purchased by a bank without

notice of fraud. the bank is not liable to

the consignee for fraud perpetrated by the

consignor in making out the bills of lading.

Blalsdell v. Cltizens' Nat. Bank, 96 Tex. 626,

75 S. W. 292.

24. Abraham v. New Orleans Brew. Ass'n,

110 La. 1012.

25. Pullen v. Placer County Bank. 138 Cal.

169. 71 Pac. 83.

Lockner v. Holland. 81 N. Y. Supp.

Bank, 98
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§ 7. Acceptance.—The payee is entitled to an unconditional acceptance, and

if he accepts a conditional one, he does so at his own risk.“ Whether acceptance

is absolute or conditional will be determined in view of all the surrounding cir

cumstances." In most states there are statutes requiring the acceptance of a bill

of exchange to be in writing." The reasonable time allowed, within which an or—

der must be presented for acceptance, is such time as would be deemed reasonable

by a prudent business man of ordinary intelligence.” Mere retention of a bill of

exchange by the drawee does not amount to acceptance.30 One accepting an order

becomes primarily liable thereon. Certification of a check by a bank is the same as

acceptance.“l Where the order is upon a particular fund, acceptance will bind the

dra-wee only to the extent of such fund." The burden rests on drawee of ascer

taining that the paper is genuine and drawn under due authority.“

§ 8., Indorsement. By whom made—An indorsement must be made by the

parties owning the instrument,“ but may be made by an agent85 whose authority

may be orally conferred,“ and need not be recited in the indorsementfn but an

agent has no implied authority to indorse for his principal.”8 An indorsement

without authority may be ratified.”

Sufficiency of indorsement—An indorsement in order to pass title must show

an intention to do so.‘0

28. Ford v. Angeirodt. 37 Mo. 50, 88 Am.

Dec. 174.

27. Hogan v. Globe Mut. Bldg. & Loan

Ass‘n [Cal.] 71 Pac. 706. Words. “Accepted,

payable as follows: $375 for completion of

house ' ' '." Held, acceptance was con

ditional upon building being completed, and

there was no liability where it was destroy

ed by fire before completion. Id., 140 Cal.

610, 74 Pac. 153. On acceptance of a draft

based upon the fulfillment of an agreement,

the terms of the agreement govern. VVheth

er an unconditional acceptance can later be

rendered conditional. query. Atlas Engine

Works v. Woolford. 22 Pa. Super. Ct. 545.

28. In New York [Negotiable Instruments

Law (Laws 1897, c. 612) § 220]. Izzo v. Lud

ing'ton. 79 App. Div. 272. In Kansas [Gen.

St. 1901. § 547]. Shutt Imp. CO. V. Erwin.

66 Kan. 261, 71 Pac. 521.

29. The question is properly one for the

jury. Aspinall v. Viney, 206 Pa. 383.

80. Authorities collected, and doctrine

discussed. though bill held non-negotiable.

Westberg v. Chicago Lumber & Coal Co., 117

Wis. 589. 94 N. W. 572.

81. Cent. G. T. & Safe Deposit Co. v.

White. 206 Pa. 611; Jackson Paper Mfg. Co. v.

Commercial Nat. Bank, 199 111. 151, 65 N. E.

136, 59 L. R. A. 657. A check by a depositor

on his account, certified by the bank. with

draWs the amount from the depositor‘s ac

count, just as though' paid out. Cent. G. T. &

Safe Deposit Co. v. White, 206 Pa. 611. A bank

by eel-ti tying a check becomes primarily liable

thereon. Poess v. Twelfth Ward Bank, 86

M, y_ Supp. 857. The holder, by delivery,

of a. check payable to order. which has been

certified at his request by the bank, can re

ocver of the bank when there are no equities.

Meuer v. Phenix Nat. .Bank, 42 Misc. [N.

Y.] 341. One who has received payment on

a certified check but who had repaid the

money received thereon cannot maintain an

action against the bank on its certification.

pmass v, Twelfth Ward Bank. 86 N. Y. Supp.

857.

It need not be dated.“

32. McMurray v. Sisters of Charity, 68 N.

J. Law, 312.

38. A bank certified :1 check in favor of

an indorsee who had the paper from one

who had no authority to transfer it by in

dorsement. Jackson Paper Mfg. Co. v. Com

mercial Nat. Bank, 199 Ill. 151. 65 N. E. 136,

59 L. R. A. 657.

34. Paper payable to joint payees must be

indorsed by all in order to pass title. Draft

payable to two brothers, indorsed and trans

ferred by one only. Allen v. Corn Exch.

Bank, 87 App. Div. [N. Y.) 335.

85. Northwestern Sav. Bank v. Interna

tional Bank. 90 Mo. App. 205. Where a note

is negotiated by a company's agent and the

endorsement purports to be by the agent for

the company, a. finding that the note was

endorsed by the payee is proper. New Ha

ven Mfg. Co. v. New Haven Pulp & Board Co.

[Conn.] 55 Atl. 604. A corporation may

either expressly or by its business custom,

authorize indorsements by any corporate or

ficer. Black v. First Nat. Bank. 96 Md. 399.

86, 37. Northwestern Sav. Bank v. Inter

national Bank, 90 Mo. App. 205.

88. So held as to a superintendent of a

manufacturing establishment. Jackson Pa

per Mfg. Co. v. Commercial Nat. Bank, 199

Ill. 151, 65 N. E. 136, 59 L. R. A. 657.

89. As by receiving part of the money

and giving extension of time (Allen v. Corn

Exch. Bank, 87 App. Div. [N. Y.] 335), or ae

cepting the funds (Rosenthal v. Hasberg. 84

N. Y. Supp. 290); but bringing action against

the personal representatives of a. co~payee

who had indorsed and transferred without

authority is not ratification (Allen v. Corn

Exch. Bank, 87 App. Div. [N. Y.] 335).

40. Receipt for interest indorsed on anote

held not sufficient. Everett v. Sullivan, 102

Ill. App. 133. An indorsement “without re

course" of a. purchase money note, in which

title to the property purchased is reserved

in payee, does not carry the title of such

property to the indorsee. Bradley v. Cas

sels, 117 Ga. 517.

41. Until the contrary appear. it takes
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Indorsement of a sealed instrument is a contract under seal.“ An indorser

may be estopped to deny the validity of his indorsement.“

Indorscf's Ziabiliiy.—The liability of an indorser for value is not only upon the

express contract of indorsement, but also upon an implied and extrinsic contract

of genuineness,“ including the genuineness of all prior indorsements.“ Indorse

ment of a note not in circulation creates neither an express nor an implied contract,“a

nor does a restrictive indorsement not a representation of ownership," nor do such

as are not made for the purpose of transfer carry a guaranty of'previous indorse

ments,“ or vcst any general property in the paper in the indorsee.“ Members of

a firm who indorse its paper individually assume indorser’s liability.“ An indorser

may limit his contract by a separate written agreement.“ In interpreting the

liability of an indorser, the law looks to the intent rather than the mode of ex

pression,‘2 but parol contemporaneous evidence cannot be introduced to vary or alter

the terms of the contract of indorsement."

Discharge of indorser.—The general rule is that extension of time without

the indorser’s consent will release him,“ but a conditional agreement canceled before

maturity will not.“ A material alteration of a note or of an indorsement there

on, changing the liability of the indorser, releases him." An act by the holder

the date of the notes. Murto v. Lemon

[Colo. App.] 75 Pac. 160.

42. Though no seal or scroll follows the

indorser‘s signature. Baldwin Fertilizer Co.

v. Carmichael. 116 Ga. 762.

43. A subsequent endorser is bound by

adjudication of forgery of former endorse

ment. he having notice of action and op

portunity to defend. First Nat. Bank v.

First Nat. Bank. 68 Ohio St. 43, 67 N. E.

91. An indorser who has recovered Judg

ment for the purchase price of notes is

estopped from denying their validity when

his own liability as an endorser is sought

to be enforced. Norton v. Wochler. 31 Tex.

Civ. App. 522. 72 S. W. 1026.

44. Packard v. Windholz. 40 Misc. [N. Y.]

347.

45. Egner v. Corn Exch. Bank. 86 N. Y.

Supp. 107; First Nat. Bank v. First Nat.

Bank, 68 Ohio St. 43. 67 N. E. 91; Simpson v.

New Orleans. 109 La. 897; Meyer v. Rosen

helm. 24 Ky. L. R. 2314, 73 S. W. 1129. Sub

sequent accommodation indorer is subject

to this rule. Packard v. Windholz. 84 N.

Y. Supp. 666.

48. But a contract may be shown by parol

evidence. Elliott v. Moreland [N. J. Law]

54 Atl. 224.

47. An indorsement by a bank with a

rubber stamp_“pay through clearing house"

is not a representation of ownership where

the drawee knows that such stamp is used

for collection purposes only. Crocker-Wool

worth Nat. Bank v. Nevada Bank. 139 Cal.

564. 73 Pac. 456.

48. An indorsement for collection. First

Nat. Bank v. City Nat. Bank. 182 Mass. 130.

65 N. E. 24.

49. An indorsee for collection is a mere

agent for the collection of the paper. First

Nat. Bank v. Farmers' & Merchants' Bank

[Neb.] 95 N. W. 1062.

50. And is not relieved from liability by

a composition with the firm. Faneull Hall

N'nt. Bank v. Meloon. 183 Mass. 66. 66 N. E.

410.

51. New Blue Springs Mill. Co. v. De

Witt, 65 Ken. 665. 70 Pac. 647. A note was

indorsed to a. bank under agreement that it

was to be held as the note of the payee.

In an action against the maker by the in

dorsee the burden was on the maker to

show this agreement. National Bank of

Rondout v. Byrnes, 84 App. Div. [N. Y.]

100. In llllnoll it was held that indorsers

could not make a. valid agreement among

themselves whereby the first indorser should

become principal maker as to the second;

the second as to the third. etc.. which agree

ment would require the payee to follow the

estates of the indorsers in order named. in

case they died. Tinker v. Catlin, 205 111.

108, 68 N. E. 778. ~

52. The words “Assigned with recourse"

indorsed on a. note do not render the as

signor a. guarantor of payment where the

note had been merged in a judgment. Red

den v. First Nat. Bank. 66 Ken. 747, 71 Fee.

578. By a. blank indorsement, before deliv

ery, on the back of a note reading “I prom

ise to pay" party so indorsing assumes a

Joint and several liability. Booth v. Huff,

116 Ga. 8.

53. Hately v. Pike. 162 Ill. 241. 58 Am.

St. Rep. 304, with note. But see as to rule

governing blank indorsements before deliv

ery, ante § 3.

54. Whether an agreement by holder to

extend time of payment. upon an assumption

by a stranger to the note to pay same will

discharge indorsers, quaere. Walker v.

Washington Title Ins. Co.. 19 App. D. C.

575.

55. One year before maturity a. note was

extended for two years providing interest

was paid promptly. Default in payment of

interest made before original date of matu

rity. Held indorsers still liable, notwith

standing a subsequent compliance no revival

being demanded. Walker v. “’ashington

Title Ins. Co., 19 App. D. C. 575.

60. Harriett v. Holdrege [Neb.] 97 N. W.

443. As the writing in a guaranty of pay

ment, or a waiver of notice of presentment

and protest. or a provision for exchange for

other property (Id.).
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which discharges the maker will discharge the indorsers," and laches in proceeding

against maker may release assignor."

ments stricken out.“0

An indorser may be released,” and indorse

An indorser is entitled to presentment for payment, demand, and notice of dis

honor,‘u unless such demand and notice are waived by him."2

to protest and notice thereof."

lie is also entitled

The maker is liable to an indorser who has paid.“

Actions on indorser’s contract—1n many states there are statutes regulating

the time of suing indorsers."

unless such law is detrimental to the good morals of the lex fori."

though the note be payable elsewhere.

In such actions the lex loci contractus controls,“

This is true

Actions by indorsee—The burden of proof rests upon plaintiff indorsee to prove

validity of disputed indorsement to himself.“

§ 9. Presentment and demand.-—A note must he presented for payment at

maturity.” In the absence of special circumstances, in order to hold the drawer

liable on his check, it must be presented not later than the day following its re

ceipt, where the payee receives it in the same town in which the bank upon which

it is drawn is situated.“

57. The holder of a note made in Louisi

ana and indorsed in New York got judg

ment against the maker and dealt with it in

such a manner that under the law of Louisi

ana the maker was discharged. Held that

the New York indorsers were discharged.

Spies v. National City Bank, 174 N. Y. 222,

66 N. E. 736.

58. Delay of 30 days to sue maker, and

of 5 months after Judgment to issue execu

tion thereon wll discharge assignor. Adams

v. Robinson, 25 Ky. L. R. 853, 76 S. W.

510.

59. In New Jersey, a married woman be

coming possessed of a note which she had

indorse-i for accommodation, may release a

prior mdorser. Headley v. Leavltt [N. J.

Err. 6.: App.] 55 Atl. 731.

00. One to whom a note is subsequently

returned may cancel endorsements by him.

New Haven Mfg. Co. v. New Haven Pulp &

Board Co. [Conn.] 55 Atl. 604. So held as to

indorsement for collection. McAyeal v. Gul

lett, 105 Ill. App. 165 affirmed in 202 111. 214.

66 N. E. 1048.

61. Fonseca v. Hartman, 84 N. Y. Supp.

131. This is true where the indorser is the

payee and the indorsee an accommodation

discountee. Brown v. Crofton, 25 Ky. L. R.

753, 76 S. W. 372. Failure to present a bill

of exchange promptly works a discharge of

the indorser. Fritz v. Kennedy, 119 Iowa,

628, 93 N. W. 603. The release of one joint

indorser, by failure to protest releases all

the joint indorsers, the liability of joint

indorsers being fixed by the common-law

rule. Northrup v. Chambers, 90 Mo. App. 61.

Burden of proot is on indorsers of renewal

note to show they were discharged by fail

ure to protest the original note (Citizens'

Commercial & Sav. Bank v. Platt [Mich.] 97

N. W. 694), though done for accommodation

(In re Edson. 119 Fed. 487). Lex loci con

tractus governs. Second Nat. Bank v. Smith,

118 Wis. 18, 94 N. W. 664.

62. One so waiving contracts to pay the

note at maturity upon failure of payment

by maker. Franklin v. Browning [C. C. A.]

117 Fed. 226.

Curr. Law, Vol. 2—65.

If not located in the same town, it must be forwarded,

68. See post, i 10.

64. Though he has been released by an

other indorser. Jefferson County Nat. Bank

v. Dewey, 90 App. Div. [N. Y.] 443. This

right is not lost by the release of one

joint-maker by the indorsee under Code Civ.

Proc. § 1942. Farmers‘ & Merchants’ Bank

v. Hawn, 79 App, Div. [N. Y.] 640.

65. When a maker has been insolvent

ever since the execution of notes, suit against

an indorser need not be brought against the

indorser at the next term of court after the

right of action accrues. Norton-v. Wochler,

31 Tex, Civ. App. 522. 72 S. W. 1025.

66. Sullivan v. German Nat. Bank [Colo]

70 Pac. 162: Mechanics‘ Bank v. Chardavoyne

[N. J. Err. 8: App.] 65 Atl. 1080; Spies v.

National City Bank, 174 N. Y. 222. 66 N. E.

736. A note made in Louisiana and indorsed

in New York, laws of New York control.

Id. Where a note indorsed by a married

woman in one state first comes into legal

existence in another state. a. statute exempt

ing her from liability on such a. contract

in the first state. affords her no protec

tion. Note indorsed in blank in New Jersey.

filled in and negotiated in New York. Me

chanics' Bank v. Chardavoyne [N. J. Err. &

App.] 65 Atl. 1080.

67. Sullivan v. German Nat. Bank [0010.]

70 Fee. 162.

68. Payne v. Liebee [Neb.] 91 N. W. 851.

Admission of a first alleged indorsement is

not admission oi! a second. Sturgis v. Baker

[Or.] 72 Pac. 744. Indorsement 0! note of

third party by one as executor to himself

as individual is at most only voidable by

beneficiaries of estate. Tyson v. Bray, 117

Ga. 689, 45 S. E. 74.

69. Under the "statutes of Idaho the hold

er of a check or other bill of exchange is

entitled to 10 days in addition to a reason

able time in which to present same. Cham

bers v. Custer County [Idaho] 71 Pac. 113.

70. Custom and usage among banks is n0t

such special circumstance. Edminsten v.

Herpolshcimer [Neb.] 92 N. W. 138. A check

indorsed and delivered July 16th was not
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by mail, the next day.n But some courts hold that delay in presentment of a bank

check is no defense where no injury is caused thereby." In order to maintain an

action against the drawer of a bill of exchange, demand must be made on the

druwee, and payment refused by him.T3 Prescntment must be made where the note

is payable. When no place of payment is named, the presumption is that it is

payable where the maker resides.“ _

§ 10. Protest and notice thereof. Protest—In some states the necessity of

protest is done away with by statute."

Noting.—Noting is the act of a notary in minuting on a bill of exchange after

it has been presented for acceptance or payment, the initials of his name, the date

when such presentment was made, and the reason, if any has been assigned, for

nonaeecptanee or nonpayment, together with his charge." The noting is not in

dispensable, it being only a part of the protest; it will not supply the protest."

A protest is not rendered void by destruction of the paper on which same was

noted." <

The certificate of protest as evidence.-—Statutes generally indicate the value

of the certificate of protest as evidence.'m

Who are entitled to notice—Those secondarily liable on a note are entitled to

notice of protest.“

Form—The law does not require any specific form for the notice of protest."1

An indorser, in notifying preceding indorser of dishonor, may use notice sent him.82

Time of sending notice—If the indorser lives in the same town, he is entitled

to notice of protest on the day following, if in another town it is sufficient if the

notice be mailed the following day." Where a note is sent by the holder to an agent

in another town for presentment to the maker, the agent is allowed one day to

post the notice of dishonor to his principal, who has one additional day to send notice

to last indorser, and the agent is not required to notify the indorser directly.“

Each indorser is entitled to one additional day to notify his preceding indorser.“

presented for payment until the 19th, when

the drawer had become insolvent and made

an assignment. Brown v. Schintz, 202 111.

509, 67 N. E. 172.

11. Edminsten v. Herpolsheimer [Neb.] 92

N. W. 138. _

12. Williams v. Brown, 80 App. Div. [N.

Y.] 628'. Id., 82 App. Div. 353; Fritz v. Ken

nedy, 119 Iowa, 628, 93 N. W‘. 603.

73. And this fact must appear on the face

of the petition. Germania. Bank v. Trapneli,

118 Ga. 578.

74. "Corner Main Street and First Ave

nue" written on margin of a note is no

designation of its place of payment. Bailey

v. Birkhofer [Iowa] 98 N. W. 594.

75. In Texas the liability of an indorser

may be fixed without protest by suing the

maker at the first term of the district court

after the right of action accrues. Vitko

viteh v. Kleinecke [Tex. Civ. App.] 75 S. W.

544.

76. Valid noting of protest is constituted

by endorsement of the words “Protested for

nonpayment" followed by the date and the

official signature of party protesting. More

iand's Adm‘r v. Citizens' Sav. Bank. 24 Ky.

L. R. 1354, '11 S. W. 620.

77. Cyc. Law Diet. p. 637.

78. Moreland's Adm'r v. Citizens'

Bank, 24 Ky. L. R. 1354. 71 S. \V. 520.

78. The ofllcinl certificate of protest un

der seal of the notary who protests a. bill

Say.

or note is presumptive evidence of the facts

therein stated [Rev. St. Wis. 1898, § 176:

Burns‘ Rev. St. Ind. 1894. § 8040]. Second

Nat. Bank v. Smith, 118 Wis. 18, 94 N. W.

664. Lex fori governs. Id.

80. Indorser. Fonseca. v. Hartman, 84 N.

Y. Supp. 131. Notice of protest is sufficient

if given to indorser to hold him although.

since indorsement, he has assigned for bene

fit of creditors. Moreland's Adm'r v. Citi

"ens‘ Sav. Bank, 24 Ky. L. R. 1354, 71 8. TV.

620.

81. It may be oral. Kelly v. Thelss. 77

App. Div. [N. Y.] 81. 12 Ann. Cas. 206. In

Wisconsin, notice of dishonor may be writ

ten or oral, and in any terms sufficiently

identifying the instrument and indicating its

'iishonor. if in writing. need not be signed.

'illd a misdescription of the instrument pro

tested will not invalidate the notice. unless

the party is actually misled thereby. Second

Nat. Bank v. Smith, 118 Wis. 18, 94 N. W.

664. Lex loci contractus controls. Id.

82. 83. 84. Oakley v. Carr [Neb.] 92 N. W.

1000. 60 L. R. A. 431.

85. If indorser receives notice on Satur

day, he may serve notice on next prior in

dorser on Monday following. Oakley v.

Carr [Neb.] 92 N. W. 1000, 60 L. R. A. 481.

Allegation by holder of a note that he caused

notice to be given the last indorser but one

will admit evidence that the notice was giv

en to the last indorser and by him trans

mitted to the one next prior. 1d.
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The notice should be properly addressed,“ and, under the negotiable instruments

law, where notice of dishonor is duly addressed and deposited in the post office, the

sender is deemed to have given due notice.2n

§ 11. New promise after discharge, and waiver of non-presentment or the

lika—One may waive demand and notice of protest.“

to notice may be implied from his acts."

Waiver by indorser of right

Failure to demand payment and give notice is waived by a subsequent prom

ise by the indorser to pay the note, with full knowledge of the facts.“0

§ 12. Accommodation pawn—Accommodation paper embraces every bill or

note to which a person has put his name as acceptor, drawer, maker, indorscr, etc.,

without consideration to himself.91 The maker of an accommodation note may

become estopped to deny receipt of consideration.”2 A benefit accruing to the person

accommodated is sufficient consideration to sustain the liability of accommodation

indorsers."3

modation indorser.M

80. A notice of protest addressed to "C.

PL, N. Y." is insufficient where it is not

shown that the indorser lived or ever had

lived in New York. Fonseca v. Hartman,

84 N. Y. Supp. 131.

81. Miscarriage of mails. notice never re

ceived. State Bank v. Solomon, 84 N. Y.

Supp. 976; Selover. Neg. Inst. Law, § 242, p.

291.

88. Franklin v. Browning [C. C. A.] 117

Fed. 226. A statement by an lndorser to

the payee of a note, before maturity, that

he would see the maker. and if the latter

did not make his account to the payee good.

he would “go and shut him up." does not

amount to a waiver, by the indorser. of

demand and notice. Congress Brewing Co.

v. Habenicht, 83 App. Div. [N. Y.] 141. A

promise made by the maker oi. a note, as

such, to pay if given more time, is not a

waiver of his right to notice of protest as

an indorser. Second Nat. Bank v. Smith, 118

Wis. 18, 94 N. W. 664. The word “any” be

fore the word "extension" in agreement for

waiver of defense, on ground of “any ex

tension" of time for payment, held to apply

to any one of an indefinite number of ex

tensions. Winnebago County State Bank v.

Hustel. 119 Iowa, 115, 93 N. W. 70.

89. It is then a question of intention.

Laumeier v. Hallock [Mo. App.] 77 S. W.

347. An indorser does notlwaive right to

notice of dishonor by securing. as the agent

of one who has assumed liability, an exten

sion, his agency being known to the payee.

Laumeier v. Hallock [Mo. App.] 77 S. W.

347. Waiver of demand and notice by one

indorsing a note as guarantor will be deemed

1 waiver as indorser, not as guarantor. First

Nat. Bank v. Adamson. 25 R. I. 73.

90. The burden of proof is on an indorsee

to show that the indorser. when he made

a new promise to pay the note, had full

knowledge of the facts operating to release

him from liability. Positive or direct evi

dence of such' knowledge is, however, not

required. State Bank of St. Johns v. Mc

(‘abe [Mich] 98 N. W. 20.

91. One who receives a benefit is not an

accommodation indorser. Where a builder,

in order to obtain a contract. procured a loan

to be made to another. Vitkovitch v. Klein

scke [Tex. Civ. App.] 75 S. W. 544. Notes

exchanged for mutual convenience are not

It is doubtful if a manufacturing corporation can become an accom

accommodation paper. State Bank v. Hayes

[5. D.] 92 N. W. 1068. An indorsement of a

corporation’s note. and deposit of the note

in a bank as security for obligations of the

corporation to the bank, is an indorsement

for the accommodation of the corporation,

and not of the bank. Bankers' Iowa State

Bank v. Mason Hand Lathe Co. [Iowa] 97

N. W. 70. A person executed a note payable

to himself and indorsed it in blank. It was

secured by a deed of trust and deposited

with another as security. The maker gave

the party who held it authority to use it as

security for a certain amount, but was

fraudulently induced to sign an instrument

stating that a third person was the owner

of the note and the maker had received

value therefor. Held. that the note was not

made an accommodation note. Bouton v.

Cameron, 206 Ill. 60, 68 N. E. 800. In an

action on a note the maker and payee testi

fied that it was an accommodation note for

the benefit of the payee, and transferred to

the holder for less than its face value. This,

held sufficient to overcome the presumption

that the holder was bona tide, and the ques

tion was for the Jury whether the note was

accommodation paper and whether the hold

er knew it. Strickland v. Henry. 175 N. Y.

372, 67 N. E. 611. An indorsement, with waiv

er of presentment, demand. and notice of

protest, charges subsequent holders with no

tice that the liability of parties so indorsing

is that of accommodation lndorsers only. not

of joint makers. Harriett v. Hoidrege [Neb.]

97 N. W. 443. Evidence held sufficient to

show that certain bills of exchange as be—

tween customer and factor were accommo

dation paper. Bailey v. Wood, 24 Ky. L. R.

801. 69 S. W. 1103.

92. Murphy' v. Gumaer [Colo. App.] 70

Pac. 800, where persons dealing- with the

payee bank relied on the bona fide character

of the notes as part of bank's assets. The

fact that a. maker, upon inquiry being made

of him. does not state that a note is accom

modation paper, casts some doubt as to the

good faith' of such a ciaim', when set up in

defense to an action on the note. Rosen

berg v. Hubbell, 76 App. Div. [N. Y.] 625.

98. Hills v. Coombs, 98 Mo. App. 264.

94. In order to obtain a certain corpore

tion as security for the price of goods sold‘

the goods were billed direct to it. and then
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Liability of accommodation parties—An accommodation indorser assumes the

same liability as a regular indorser." An accommodation maker, with full knowl

edge 01' security ample to pay note, is deemed surety only."

The making of an accommodation note is a loan of the maker’s credit, with no

restriction on its use," and he is liable to a bona fide holder, even though the latter

knew the former to be an accommodation party," but he is not liable to a. bank,

holding the same as collateral, for any indebtedness contracted since maturity.”

A bona fide holder is the only one capable of enforcing accommodation paper which

has been fraudulently diverted.l

Discharge of liability of accommodation indorser.—Indorsement for accommo

dation may be withdrawn at any time before the paper has passed into the hands

of third parties.‘ An accommodation party may be relieved from liability by a

renewal of the obligation, unless he acknowledges his liability with knowledge of

such renewal,‘ and by neglect on part of holder.‘

§ 13. The doctrine of bona fides. Who may be a holder.-—In order to be a

bona fide purchaser the holder must have acquired the paper in good faith.“ This

doctrine is peculiar to negotiable instruments.0 The transferee of a negotiable

instrument is presumed to have received it in good faith.’

Once bona fidc holdership always bona fide holdership.—One who takes paper

from a bona fide holder, even though he have notice of defenses, acquires all the

rights of the latter.8 The trustee of a deed of trust may become a bona fide holder

of a note secured thereby.“

forwarded to the real buyer, who draws notes

payable to the order of the first corpora—

tion, who lndorsed them to the seller. The

latter had knowledge of all the details. Held,

corporation not liable on indorsement. In re

Prospect Worsted Mills, 126 Fed. 1011.

05. Packard v. Windholz. 84 N. Y. Supp.

666; In re Edson. 119 Fed. 487. The fact that

a. payee's intlorsement of a note was forged,

does not discharge a subsequent accommo

dation indorser from liability to a later in

dorsee. who was compelled to take up the

note before maturity. Packard v. Windholz.

40 Misc. LN. Y.] 347.

00. Gotzian & Co. v. Heine. 87 Minn. 429,

92 N. W. 398.

97. Action on accommodation note by an

indorseo for value before maturity. held.

want of consideration no defense, evan

though known to indorsee on receiving note.

First Nat. Bank v. Dick. 22 Pa. Super. Ct.

446.

98. Black v. First Nat. Bank. 96 Md. 399.

Where a. check is given. at the instance of

an alleged agent. as a. loan to his alleged

principal, the fact that the agent had no

authority to act does not relieve the maker

of liability, on the check, to the payee for

loss suffered thereby. Levy v. Huwer. 80

App. Div. [N. Y.] 499.

09. Riverside Bank v. Jones. 76 App. Div.

[N. Y.] 531.

1. This is not changed by the New York

Negotiable Instruments Law. Sutherland v.

Mead, 80 App. Div. [N. Y.] 103. The fraud

ulent diversion of a note from the purpose

for which it was given is an affirmative de

fense, which accommodation indorsers sued

thereon must plead. Id.

2. Mnrkowitz v. Greenwall Theatrical Cir

cuit Co. [Tex. Civ. App.] 75 S. W. 74. 317.

Under the New York Negotiable Instruments

how. u 8, 56. the maker of an accommodation

note is not relieved from liability by an ex

tension 01 time of payment. without her

consent. National Citizens’ Bank v. Toplitz,

81 App. Div. [N. Y.] 693.

3. Bankers' Iowa State Bank v. Mason

Hand Lathe Co. [Iowa] 97 N. \V. 70.

4. Where a note could have been paid

from collections made on collateral securi

ties an accommodation maker is discharged.

Quaker City Nat. Bank v. Hepworth, 21 Pa_

Super. Ct. 566.

5. McGlil v. Young [5. D.] 92 N. W. 1066;

Citizens' Bank v. Rung Furniture Co.. 76

App. Div. [N. Y.] 471. A bank purchasing

a note of the payee. a depositor in said bank.

and crediting him with the amount thereof.

and permitting him to check it all out be

fore maturity is a bona fide purchaser. and

it is immaterial that the depositor afterwards

had deposits in said bank. Fredonie Nat.

Bank v. Tommei [Mich.] 92 N. W. 848. Sale

and indorsement of note. long before ma

turity. to plaintiff, who gave credit or money

therefor, held to show plaintiff bona fide

holder. First Nat. Bank v. Schmltz [Mlnn.]

95 N. W. 577. A bank discounted notes in

dorsed by one partner in the partnership

name, after dissolution. Notice of dissolu

tion had not been published nor had the brink

received actual notice. They had discounted

similarly indorsed paper before. They were

held not chargeable with bad faith. Second

Nat. Bank v. Weston, 172 N. Y. 250. 64 N. E.

949. The fact that a. bunk purchased it check

instead 0! receiving on depOSlt for collection

does not justify a conclusion of bad faith.

Cltizens' State Bank v. Cowles, 89 App. Div.

[N. Y.] 281.

e. Kellogg v. School Dist. No. 10 [0kl.]

74 Fee. 110.

7. Wedge Mines Co. v. Denver Nat. Bank

[Colo. App.] 73 Fee. 878.

P. Hollimon v. Karger, 80 Tex. Civ. App.



2 Our. Law 1029NEGOTIABLE INSTRUMENTS § 13.

A finding that one is not a bona fide holder for value, without notice, is a finding

of fact.10

Notice and knowledge.--To be a. bona fide holder the paper must be taken with

out notice of existing equities.“ The notice must be of facts sufiicicnt to impute

bad faith," and where the facts are in dispute, it is a question for the jury."

The transferee of paper is charged with notice of defects patent on the face

of the instrument,“ and if a series of instruments be taken, he is charged with

notice of the contents of all,“ or if irregularities are patent in the line of indorse

ment, he must take notice thereof.“ Constructive notice is sufficient." A principal

is charged with notice of his agent’s acts,18 and knowledge of one member of an un—

incorporated banking firm is knowledge of the firm," but notice to a director of a

banking corporation, acquired privately, or through channels common to all, is not

notice to the corporation.“0

Notice of defects is not imputed to one who purchases at less than face value,21

558, 71 S. W. 299; Prentiss v. Strand. 116 Wis.

647, 93 N. W. 816; Citizens' State Bank v.

Cowles, 39 Misc. [N. Y.] 671. A holder under

a holder in due course has all the rights of

the latter. Black v. First Nat. Bank, 96 Md.

399.

9. Brewer v. Sister, 18 App. D. C. 48.

10. American Nat. Bank v. Watkins [C.

C. A.] 119 Fed. 545. The maker denied that

his holding was bona tide. The credibility

of the testimony as to the indorsernent ot

the note to him and as to his good faith was

held for the jury. Hugumin v. Hinds. 97

Mo. APP. 846. 71 B. W. 479.

11. Burt 1. Bennett, 118 Ga. 430: Peo

ple’s Bank v. Frick [Oki.] 73 Pac. 949. The

agent of the owner or a note extended it

without authority and fraudulently trans

ferred it to another. Merchant L. & T. Co.

v. Welter, 205 Ill. 647, 68 N. E. 1082. Evidence

held sufficient to show that an indorsee had

notice that an agreement existed between

the maker and payee that other indorsers

should sign before the note was delivered.

Candis v. Ford. 24 Ky. L. R. 1764, 72 S. W.

270. A charge for collection rendered by

the holder of a note, held to show that he

did not regard himself as a bona fide holder

at that time. Bottom v. Barton (Colo. App.]

75 Pac. 153. Holder took note knowing that

it was for accommodation only. and entered

into an agreement to “pay it at maturity, and

save the maker harmless." Ciothier v. Web

ster Foundry Sand Co., 21 Pa. Super. Ct. 385.

Where taker knew vendee owned but part of

note. Kersey v. Fuqua [Tex. Civ. App.] 76

S. W. 56. An indorsee knew that a note was

procured by fraudulent representations and

the consideration was worthless. Taft v. My

erscough, 197 Ill. 600. 64 N. E. 711. One took

notes as collateral security. knowing that

they were fraudulently secured and without

consideration. Baldwin v. Davis, 118 Iowa,

36, 91 N. W. 718. Plaintli! was a. mere figure

heafl of the payee in bringing the action.

State Bank 1!. Blairer & Co. [Tex. Civ. App.]

79 S. W. 331. Bovier v. McCarthy [Neb.] 94

N. W. 965, where attempted defense was

usury.

12. Knowledge of an agreement which

forms the consideration (or a. note, without

knowledge 0! the breach of the agreement.

is no defense. Black v. First Nat. Bank, 96

Md. $99.

13. Taft v. Myerscoug'h. 197 Ill. 600. 64

N, 11; 711, Whether indorsee had notice 01'

fraud used in procuring a. note and of the na

ture of the consideration.

14. The word "attorney" affixed to the

name of a. payee makes him a trustee. Ha

zeltine v. Keenan [W. Va.] 46 S. E. 609. An

lndorsenient “for collection“ is notice that

the indorsee is agent only. First Nat. Bank

v. Farmerl' & M. Bank [Neb.] 96 N. W. 1062.

15. A purchaser of notes. one of which is

overdue. secured by a. mortgage which states

that failure to pay any of the notes at me.

turity shall make all of the notes due. Stoy

v. Bledsoe, 31 Ind. App. 643. 68 N. E. 907.

Where in a. series of notes it is stipulated

that on failure to pay any one 0! them at

maturity all shall become due, a purchaser

who takes any of them after one is over

due. Lybrand v. Fuller, 30 Tex. Civ. App.

116, 69 S. W. 1005. One who purchases a

note and mortgage is chargeable with notice

0! the conditions of the mortgage. Garnett

v. Myers [Neb.] 94 N. W. 803. Note. mort

gage. and assignment, sold and delivered

together. Consterdine v. Moore [Neb.] 96 N.

W. 1021.

18. The fact that s. not. is presented for

discount by the maker is notice to the dis

counter that an indorsement thereon is for

accommodation. Pettyjohn v. Nat. Exch.

Bank [Va.] 43 S. E. 203. Indorsement of a

corporation, not in the chain of title. holder

charged with notice that the indorsement is

for accommodation‘and hence unauthorized.

Pelton v. Spider Lake 8. & L. Co., 117 Wis.

569, 94 N. W. 293.

17. Robbins v. Swinehurne Printing Co.

[Minn] 98 N. W. 331. _

18. An insurance agent made fraudulent

representations in procuring the execution

oi a note to himself, which he indorsed to

his principal before maturity. Webb v.

Moseley. 30 Tex. Civ. App. 311, 70 B. W. 349.

10. Adams v. Ashman, 203 Pa. 536.

20. Black v. First Nat. Bank, 96 Md. 399.

That the oflicers o! a. bank to which a note

is transferred are stockholders (one an of

fioer) in a corporation which is the payee.

does not charge the bank with notice of de

fenses of the maker against the payee- Iowa

Nat. Bank v. Sherman [S- D-] 97 N- W- 12

21. Where the transfer was made for less

than face value. and indorsee had reason to

believe one indorser solvent, the indorsee

was not charged with notice that note was

delivered merely as accommodation paper
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or discounts a note at a rate of interest exceeding the legal rate,”2 unless the discount

taken be so great as to impeach good faith.“ _

An indorsee is not required to investigate the financial standing of the makers

and indorsers,“ and circumstances of suspicion alone are insufficient to charge

the purchaser with notice.25 Nor does mere knowledge of facts sufficient to put a

prudent man on inquiry,“ but the contrary doctrine has been held.”

Taking in due course of business—It is presumed that one has received paper

in the due course of business,28 but it must be properly indorscd.” It need not

be paid for in money.“0 Where the evidence is conflicting as to whether or not

plaintiff is a holder in due course, the question is for the jury.81

Taking before maturity.—To be a bona fide holder, one must purchase before

maturity“2 paper properly indorsed,“ but a delivery in escrow before maturity is

suflicient.“ In the absence of statute, the circumstances of each case will de

termine when demand paper becomes overdue.”

Parting with value—Presumptive consideration is a characteristic of negotia

ble paper, but in order to be a bona fide holder the purchaser must part with value.

The actual discharge of a pre-existing debt86 or a part thereof is a parting with

Wright Inv. Co. v. Friscoe Realty Co. [Ma]

77 S. W. 296.

22. A bank discounted a note at rate of

seven per cent. when the legal rate was six

per cent. Bank of Monongahela Valley v.

Weston. 172 N. Y. 259, 64 N. E. 946.

23. Discounting at eight per cent. when the

legal rate is six is not so great. Second Nat.

Bank v. Weston, 172 N. Y. 250, 64 N. E. 949.

Bought note three months after execution

at discount of 40 per cent. Held, not for

value in the usual course of business. Mc

Gill v. Young [5. D.]‘92 N. W. 1066.

24. Hallock v. Young [N. H.] 57 At]. 238.

25. Releasing original note and taking ab

solute title to collateral. Brewer v. Slater,

18 App. D. C. 48. Under a statute requiring

actual knowledge of defect, or bad faith,

mere suspicion of a defect. or gross negli

gence, or an endorsement reciting receipt of

amounts by certain makers was held not to

defeat assignee's title. Valley Sav. Bank v.

Mercer, 97 Md. 458.

26. First State Bank v. Hammond [Mo.

App.] 79 S. W. 493; Wilson v. Riddler, 92

Mo. App. 335. _

27. Where the circumstances are such as

to put one on inquiry as -to the genuineness

of the obligation of the maker. the purchaser

is bound to make such inquiry. or be charge

able with knowledge ot the facts it would

,have disclosed. Citizens' Bank v. Rung Fur

niture Co., '16 App. Div. [N. Y.] 471.

28. Citizens‘ State Bank v. Cowles, 39

Misc. [N. Y.] 571. Possession of paper prop

erly indorsed is prima facie evidence of bona

fide holding. Wilcox v. Tetherington, 103

Ill. App. 404.

29. The assignee of purchase money notes,

executed by the vendee under a bond for a

deed, takes subject to judgments of record

against the Vendor at the time of the as

signment. First Nat. Bank v. Edgar [Neb.]

91 N. W. 404. One who takes a. bill of ex

change by assignment is not a bona fide

holder. Gray Tie & Lumber Co. v. Farm

ers‘ Bank, 24 Ky. L. R. 2319. 74 S. W. 174.

In Illinois. the form or lndorsement is regu

lated by statute. Whether an indorsement is

sumclent to make the lndorsce a bone. flde

holder, is a question of law. Everett v. Sul

livan, 102 Ill. App. 133.

80. A note obtained in exchange for prop

erty is obtained in the usual course of busi

ness. Cunningham v. Holmes [Neb.] 92 N.

W. 1023.

31. Mut. Loan Ass'n v. Lesser, 76 App.

Div. [N. Y.] 614.

32. Johnson County Sav. Bank v. Woot

ten, 118 Ga. 927; Freittcnberg v. Rube!

[Iowa] 98 N. W. 624; Williams v. Baker. 100

Mo. App. 284, 73 S. W. 339'. Hunter v. Fiss. 86

N. Y. Supp. 1121. A note after maturity is

a discredited and broken contract. “'01!

v. Shelton. 159 Ind. 531, 65 N. E. 582. A per

son took notes, one of which was overdue

and which was secured by a mortgage stat

ing that failure to pay any of the notes at

maturity rendered them all due. Stoy v.

Bledsoe, 31 Ind. App. 643. 68 N. E. 907. An

attorney at law had in his possession an

overdue note payable to the maker and by

him indorscd. He extended the time of pay~

ment thereon and indorsed it to another.

Held. the purchaser was not a bona fide

holder and the fact that the note had been

paid was available against him. State v.

Sutherland. 111 La. 881.

88. In Callfornll, an assignment of a note

by the payee before maturity and lndorse-l

by him after maturity does not render the

assignee a bona fide holder. Reese v. Bell.

138 Cal. xix. 71 Pac. 87.

84. Where is negotiable promissory note

has been indorsed and delivered in escrow

before maturity, the purchaser is a bona fide

holder although it i not delivered to him

until after maturity. Cunningham v. Holmes

[Neb.] 92 N. W. 1023.

35. A demand note cannot be considered

overdue. and subject to equities in favor or

the maker, when interest is paid before and

after the transfer. McLean v. Brycr, 24 R.

I. 599. Under the New York negotiable in~

struments law, § 92, four or five days from

date ot a check is not such an unreasonable

length of time. Citizens' State Bank v.

Cowles, 39 Misc. [N. Y.] 571. A check dated

in New York June 1st and presented in Kan

sas the 8th is not overdue. Citizens' State

Bank v. Cowles, 8!) App. Div. [N. Y.] 281.

80. This is not changed by the New York

negotiable instruments law. Sutherland v.

Mead, 80 App. Div. [N. Y.] 103. One taking
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value,‘n as is taking a note as collateral security," even for an antecedent debt.”

but a broker receiving a note for the purpose of sale is not a taker for value,“ nor

is a bank which places the proceeds of a discounted note to the credit of an indor

ser.“

Rights of a bona fide holder.—As against a bona fide holder, no defense based

- on the equities between the parties can be set up, but only such defenses as invali

date the paper in its inception.“ It follows that fraud cannot be set up," unless

it effects the very existence of the contract,“ but some courts hold that even in such

a case a bona fide holder will be protected.“ Nor does entire failure of considera

tion afford a defense,“ nor a total lack thereof,“ nor illegality," unless regulated

by statute.“ Payment to the original payee does not affect the bona fide holder,50

nor is he bound by agreements between other parties to the indictment.“ The

legal incapacity of the payee is not available as a defense," nor duress,“ nor want

of delivery,“ nor that paper had been lost,“ or stolen,“ nor breach of warranty,"

nor usury," nor that it is accommodation paper.“

a note in payment of an antecedent debt is a

holder for a valuable consideration in New

Jersey and New York. Mechanics' Bank v.

Chardavoyne [N. J. Err. & App.] 55 Atl. 1080;

Iowa Nat. Bank v. Sherman [S. D.] 97 N. W.

12.

37.

678.

38.

30.

Prim

no new consideration.

[Kan.] 74 Pac. 1100.

40. American Valley Co. v. Wyman, 92 Mo.

App. 294.

41. Albany County Bank v. People's Co

operative Ice Co., 86 N. Y. Supp. 773.

42. Perth' A. Mut. L. H. & Bldg. Ass‘n v.

Chapman. 80 App. Div. [N. Y.] 556. A hold

er for value of commercial paper, valid on

its face. is protected, without evidence of

good faith. unless the circumstances are

such as to show bad faith. Glines v. State

Sav. Bank [Mlch.] 94 N. W. 195. Title also

supported by fact that note was received in

due course of administration of husband's

estate. Moores v. Jones [Neb.] 93 N. W.

1016.

43. Wilcox v. Tetherlngton, 108 Ill. App.

404; Clark v. Porter, 90 Mo. App. 143. Note

executed by one partner with authority in

fraud upon another. Farmer v. Etheridge,

24 Ky. L. R. 649. 69 S. W. 761. Note given

for premium on fire insurance. company made

an assignment, then house burned. Maker

alleged fraud and failure of consideration

(Hahn v. Bradley, 92 M0. App. 399), but

fraud of agent imputed to his principal who

cannot claim as bona fide holder (\Vebb v.

Moseley. 30 Tex. Civ. App. 311, 70 S. W. 349).

+4.- A signature procured by fraud, going

to the character of the paper, the maker

being without negligence and having no in

tention to sign a. note. People’s State Bank

v. Ruxer, 31 Ind. App. 245, 67 N. E. 542.

Maker illiterate, no negligence on his part,

signed note thinking it was an order for a

lightniig rod, and also a policy of insur

ance. Keller v. Ruppoid, 115 Wis. 636, 92

N. W. 364. Illiterate person induced by fraud

to sign a note which he believed to be a re

ceipt. Shenandoah Nat. Bank v. Gravatte

[Neb_] 95 N. W. 694. That a person was

negligent in signing an instrument without

reading it precludes this defense. “’ilcox

v. Tetherlngton. 103 Ill. App. 404.

Smith v. Thompson [Neb.] 93 N. W.

Black v. First Nat. Bank, 96 Md. 399.

Lashmett v. Prall [Neb.] 96 N. W. 152;

v. Hammel. 134 Ala. 652. There being

Birket v. Elward

45. Person wanted defendant's P. 0. ad

dress, defendant wrote it in a note or memo

randum book. signature turned up on a

note. held, answer alleging above facts is

not good against a person claiming as a bona

fide holder, unless there is a plea that holder

had notice of fraud before acquiring note.

Tower v. Whip, 53 W. Va. 158.

40. Burt v. Bennett, 116 Ga. 430. Notes

given for goods not delivered. Beattyvllle

Bank v. Roberts [Ky.] 78 S. W. 901.

47. Consideration was a past indebtedness

which was barred by limitations. McDonald

v. Randall, 189 Cal. 246, 72 Fee. 997.

48. Gambling note. Hurlburt v. Straub

[W. Va.) 46 S. E. 163; Sullivan v. German

Nat. Bank [0010. App.] 70 Pac. 162. At com

mon law a note given in payment of a gam

bling debt is good in the hands of a bone

flde holder. Id.

49. Cole. Gen. St. § 850: Mills' Ann. St. §

1344, renders a. gambling note void even In

the hands of a bona fide purchaser. Sullivan

v. German Nat. Bank [Colo. App.] 70 Pac.

162. In West Virginia. a gaming note is

void even in hands of innocent holder unless

maker has induced the taking by such inno

cent holder by promise of payment. Hurlburt

v. Straub [W. Va.) 46 S. E. 163; Western Nat.

Bank v. State Bank [0010. App.] 70 Pac. 439.

50. Prim v. Hammel. 134 Ala. 652; Jurden

v, Ming, 99 M0. App. 205, 71 S. W. 1075.

51. Dead of trust securing notes made

subject to other incumbrances. Long v. Gor

man [Mo. App.] 79 S. W. 180. Note not to

be negotiated. Black v. First Nat. Bank, 96

Md. 399. Parol agreement that a note given

for whisky not delivered was to be paid only

as whisky was received. Beattyville Bank v.

Roberts [Ky.] 78 S. W. 901. Indorser entered

into agreement with payee and maker. Ridg

way v. Scott, 21 Pa. Super. Ct. 367.

52. That payee of a. note is a foreign cor

poration. and has not complied with the

laws of a state in regard to engaging in

business therein. McMann v. Walker [Colo.]

72 Pac. 1055.

53. Wilson v. Neu [Neb.] 95 N. W. 502.

The fact that the maker is legally arrested

does not render a. note. given to settle ac

tion and be released, void on the ground of

duress. Jones v. Peterson. 117 Ga. 58,

54. Poess v. Twelfth Ward Bank, 86 N. Y.

Supp. 857.

55. Notice to a bank that a certified check
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Forgery,"o or a material altci-ation‘n which works a substitution of instru—

ments,02 are absolute defenses except where the maker has carelessly executed the

paper so as to make the alteration possible,“ or a statute has provided for a recov

ery.“

A note, negotiable in form, drawn in violation of an express statute, is void

in the hands of a bona fide holder,“ but such statutes are strictly construed.“

Burden of proof.—thre defendant shows that notes were procured by fraud,

the burden of proof shifts to the plaintiff to show bona fide holdership,“ and similar

rule applies as to paper fraudulently put in circulation,68 but where the defense is

want of consideration, the burden is upon defendant to establish both want of con

sideration and that the holder is not a bona fide purchaser for value.“

The holder can recover against the maker according to the face of the instru

ment." Where a bank pays money on a draft by a former agent, no longer author

ized to draw, it can recover only the amount paid before receiving notice of the

agent’s want of authority.“

‘ value," unless it is void.’8

has been lost. Poess v. Twelfth Ward Bank,

86 N. Y. Supp. 857.

56. Poess v. Twelfth Ward Bank. 86 N. Y.

Supp. 857.

57. Horses for which check was given

were sick. Citizens‘ State Bank v. Cowles.

89 App. Div. [N. Y.] 281.

58. Defendant gave a note for $300 to a.

third party agreeing that he might keep all

he got for it over $100. McYVhirter v. Long

strest. 39 Misc. [N. Y.] 831.

59. As to one maker. Coyne v. Anderson's

Ex'rs, 24 Ky. L. R. 2156. 73 S. W. 758.

60. Evidence of forgery so clear that court

should have directed a verdict. Roy v. First

Nat. Bank [Miss] 33 So. 411. Signed by

agent. Pettyjohn v. National Exchange

Bank [Va.] 43 S. E. 203.

4 61. Bank of Herington v. Wangerin. 65

Kan. 423. 70 Pac. 330. 59 L. R. A. 717; Com

mercial Bank v. Maguire. 89 Minn. 394. 95

N. W. 212; Paul v. Leeper. 98 Mo. App. 515,

72 S. W. 715. Note bore interest after ma

turity. word "maturity" struck out and "date"

inserted. held a material alteration, and in

this case fraudulent. Hockneil v. Sheley. 66

Kan. 357. 71 Fee. 839. Note for $60 raised to

8160. held note avoided. Bank of Herington

v. Wangerin. 65 Kan. 423. 70 Fee. 830. 59

L. R. A. 717. Under the above rule the

cases where the note is delivered complete

in all its parts. must be distinguished from

those where the instrument is uttered in an

incomplete form. Id.

62. Note. negotiable in form. detached

from application for insurance. Rochford v.

McGee [S. D.] 94 N. W. 695.

68. Where one. signs a note, leaving

blanks therein, the person to whom it is

delivered may fill the same (Ofenstein v. Bry

an. 20 ADD. D. C. 1). but he cannot alter or

change the words written or printed (101.);

nor may he alter any of its terms upon sub

sequently getting possession of it (Id.).

Instrument with the payee's name in blank

may be filled in by any one into whose

hands it comes. Boston Steel & Iron Co. v.

Steuer. 183 Mass. 140. 66 N. E. 646. A note

in blank fraudulently filled in and converted

may be recovered on. Mechanics‘ Bank v.

Chardavoyne [N. J. Err. 8: App.] 55 Atl. 1080.

64- Under the New York Negotiable In

Holder must realize on the security for its reasonable

struments Law, 5 205. a note which has been

materially altered may be enforced accord

ing to its original terms, provided it be in

the hands of a holder. in due course. not a.

party to the alteration. Mutual Loan Ass'n

v. Lesser, 76 App. Div. [N. Y.] 614; Packard

v. \Vlndholz. 40 Misc. [N. Y.] 347.

85. Face of the note imparts notice of ii

legality. Rochford v. McGee [S. D.] 94 N.

W. 695.

60. In Nebraska. a statute was construed

as not rendering void a note given for the

services of an unlicensed medical practition

er. Citizens' State Bank v. Nore [Neb.] 93

N. W. 160. A statute which provides that

notes given for patent rights shall indicate

the consideration. and shall then be assign

nbie, but not negotiable. and makes it a. mis

demeanor for persons to knowingly give or

take such a note without the consideration

being indicated. does not render the instru

ment void nor affect the rights of a. bona

flde purchaser. Brown v. Pegram [C. C. A.]

125 Fed. 577.

87. First State Bank v. Hammond [Mo.

App.] 79 S. W. 493; Chapman v. Snyder [Neb.]

95 N. W. 346; Robbins v. Swineburne Print.

Co. [Minn.] 98 N. W. 831; Glines v. State

Sav. Bank [Mich.] 94 N. W. 195; McGill v.

Young [8. D.] 92 N. W. 1066; Hahn v. Brad

ley. 92 Mo. App. 399. Where the defense is

fraud in the inception of the note. and plain

tiff gives evidence that it is a bona. fide pur

chaser. held, defendant must show some evi

dence of main fides. before introducing evi

dence of fraud. Fredonia. Nat. Bank v. Tom

mei [Mich.] 92 N. W. 348.

68. J. Register's Sons 00. v. Reed [Mass]

70 N. E. 53; Freittenberg v. Rubei [Iowa]

98 N. W. 624. Note given as a memorandum

and fraudulently indorsed and transferred.

Mitchell v. Baldwin. 88 App. Div. [N. Y.]

265.

60. Chapman v. Snyder [Neb.] 95 N. W.

346; Hahn v. Bradley. 92 Mo. Ann. 399.

70. Where an assignee of an equity of

redemption of a. mortgage given to secure

a promissory note agreed to pay. and in

dorsed on the note a higher rate of interest.

it was not an alteration. and in an action

against the maker for a deficiency. the mak

er was not entitled to credit for interest
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§ 14. Remedies and procedure peculiar to negotiable paper. Conditions pre

cedent—Conditions precedent to payment of notes must be performed before an

action can be maintained on those notes.“ Demand of payment of a promissory

note is not necessary before bringing action thereon."

Parties plaintiff. Possession or indorsements as evidence of title.—Plaintifi

must be the legal or equitable owner of a note in order to recover thereon." Suit

may now usually be maintained in the name of an assignee of a note," though the

assignment be by parol,“I and where he has full legal title, the assignee need have

no beneficial interest in the proceeds." Where a note is in the name of an agent,

it may be sued on by either the principal“ or the agent.”1 An asaignee’s title may

be assailed in order to prove a. counterclaim against the assignor.82 That an action

by an indorsee is at the expense of the maker is immaterial.”

Possession or indorsemant. Evidence of title.—Possession of a promissory note

is prima facie evidence of its ownership,“ as is indorsement of title in indorsce;55

paid in excess over face of the note. Bou

telle v. Carpenter, 182 Mass. 417, 65 N. E.

799.

71. Bank had been instructed to pay drafts

on principal by the agent. Baeschlln v.

Chamberlain Banking House [Neb.] 93 N. W.

412.

73. Improper foreclosure. inadequate sum

therefor realized, held. good defense to ac

tion for deficiency on a. note. especially where

holder of mortgage is purchaser. Boutelle

v. Carpenter. 182 Mass. 417, 65 N. E. 799.

78- In Texas, a bona tide holder of notes

executed by a husband alone and secured by

a lien on a. homestead cannot foreclose the

lien. Peaslee v. Walker [Tex. Civ. App.] 78

S. W. 980.

74. Mendel v. Plckrell. 38 Misc. [N. Y.]

758.

76- Gormley v. Hartray. 106 Ill. App. 625.

70. Overholt v. Dietz [Or.] 72 Fee. 695.

The payee of the note or those claiming un

der him must sue thereon. Suit by E. & E.

as partners, defense is that S. E. is payee and

real owner of note. Held. decision of ques

tion vital. Engel v. Atkinson [Colo. App.]

71 Pac. 683.

77. Louisville Coal Min. Co. v. Interna

tional Trust Co. [Colo. App.] 71 Pac. 898.

In Florida. actions are brought in the name

of the real party in interest. Vinson v.

Palmer [Fla.] 34 So. 276.

78. The_payee of a note retransferred to

him after an assignment for the benefit of

his creditors can maintain an action without

a. written assignment from the assignea.

Brovvn v. Johnson, 135 Ala. 608. In a suit by

an assignee of a. note assigned by parol. such

assignee must join his assignor under the

Ky. Code. Crews v. Yowell, 25 Ky. L. R. 598.

76 S. W. 127.

79. A note was assigned to enable the

assignee to realize on the claim in the in

terest of the original payee. Manley v. Park

[Kam] 75 Pac. 557.

80. A bank may maintain an action in its

own name on a note made payable to the

order of its cashier. who acted for the bank

in the transaction. First Nat. Bank v. John

son [Mich.] 95 N. W. 975.

81. An agent who purchases a note with

his principal's money and has it indorsed to

himself may maintain an action thereon in

his own name. Cochran v. Siegfried [Tex.

Civ. App.] 75 S. W. 542.

53. A; against an alleged assignee. the

maker may deny right. to sue only for pur

pose oi‘ interposlng counterclaim good as

against payee. Power v. Hambrick. 25 Ky.

L. R. 30. 74 S. W. 660. construing Kentucky

Code.“ Under 2 Ballinger's Ann. Codes 8; St.

§ 4835. in a suit on a note by an alleged as

signee against the maker, the latter cannot

raise the question of plaintlfl‘s right to sue

thereon except as to any right of set-off or

counterclaim he may be entitled to against

the payee. Lodge v. Lewis, 32 \Vash. 191. 72

Pac. 1009.

83. New Haven Mfg. Co. v. New Haven

Pulp & Board C0. [Conn.] 55 Atl. 604.

84. Michigan Mut. Life Ins. Co. v. Klatt

[Neb.] 92 N. W. 326; Murto v. Lemon [Colo.

App.] 75 Pac. 160; Loftin v. Hill. 131 N. C.

105; Brynjoli'son v. Osthus [N. D.] 96 N. KY.

261. Non-negotiable note, assigned. Beaman

v. YVard. 132 N. C. 68. Possession and pro

duction. Gumaer v. Sewers [Colo.] 71 Pac.

1103. In a suit by the payee on a. note, there

is a presumption that he is still the owner

and bolder. Berry v. Barton [Okl.] 71 Pac.

1074. Possession of a note is sufficient evi

dence of ownership to support suit thereon.

New Haven Mfg. Co. v. New Haven Pulp &

Board Co. [Conn.] 55 At]. 604. As between

the parties thereto. Holmes v. Farris, 97 Mo.

App. 305, 71 S. W. 116. Possession of a note

purporting to be indorsed is prima. facie evi

dence of the indorsement and hence of title

in holder. Huntley v. Hutchinson [Minn.] 97

N. W. 971. Where the original payee in

dorses a note which is afterwards indorsed

back to such payee. possession by the payee

is sufl‘lcient evidence of title without proof

of the transfers. unless non-ownership is

pleaded as a defense. But allegations that

plaintiff. original payee, indorsed note to an

other, and that latter indorsed back to plain

tiff. must be proven and more indorsements

insufllcient as such proof. Dunlap v. Kelly

[Mo. App.] 78 S. W. 664. Under the New

York negotiable instruments law. where the

maker of a note in his answer to a suit

thereon does not deny its execution but sets

up an afiirmative defense, the production of

the note by plaintiff as it was set out in the

complaint is sufficient to make plaintiff‘s case

and put defendant to his affirmative defense.

though it is shown that the words “with

interest" were added after execution of the

note. Mutual Loan Ass'n v. Lesser. 76 App.

Div. [N. Y.] 614. Holder of bearer paper is

prima facie entitled to recover thereon, Buck

v. Troy Aqueduct Co. [Vt.] 56 Atl. 285. It

may be shown that holder is simply a. trus

tee. \Vatford v. Windham. 64 S. C. 509.

35. Lodge v. Lewis. 32 Wash. 191. 72 Pa...
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but possession by a transferee of'an unindorsed note paya' lc to order is not prima

facie evidence of ownership.“ Possession of a note by the payee is presumptive

evidence of nonpayment. Possession by the payor, is presumptive evidence of pay

ment." Possession is prima facie evidence that it was received before it became

due,88 for a valuable consideration,” and in the usual course of business.no

Parties defendant. Joinder of parties—Upon the death of one of several who

are jointly liable, the holder may sue the survivor.‘’1 One taking from an alleged

agent must prove his authority before suing the alleged principal.“ An action at

law may be maintained against the maker of a lost note.” An action may be main

tained against the maker of a note regardless of the fact that it was secured by a

mortgage.M

Joinder of parties—A joint action will lie against the indorsers and guarantors

of a note,“ but not against the maker and guarantor.“

The complaint—The complaint should set out the note," which may be de

clared upon according to its legal effect.“ OWnership of the plaintiff should be

alleged,” and if plaintiff claims as an indorsee, indorsement and delivery to him,‘

and the fact of the nonpayment of'the note.a An omission in the complaint may

be cured by the answer.‘ The fact that notes have been destroyed under duress must

be specially pleaded.‘

The answer.—A plea will be construed according to its legal effect though called

by a wrong name.“ The plea of non est factum may be joined with that of no con

sideration in an action between the parties to a note.‘ Defense of non est .factum

is not sufficiently set out by allegation of excess in amount of note by mistake and

of no consideration for such excess.’ Defense of non-execution and of payment are

not inconsistent.‘

1009. In Colorado. a note payable to order

may be transferred by delivery only. Held in

an action on such a. note indorsed by the

payee. plaintiff may recover without proving

the transfer of note. Gumaer v. Sowors

[Colo.] 71 Pac. 1103.

86. Genuineness of indorsement denied. no

proof of genuineness offered, held same as

unindorsed instrument. Baker v. Warner [3.

D.] 92 N. W. 393. Possession of a note. not

payable to bearer, nor indorsed in blank,

is not prima. facie evidence of ownership.

Hair v. Edwards [Mo. App.] 77 S. W. 1089.

8']. Ellis' Adm'r v. Blackerby. 25 Ky. L.

R. 1557. 78 S. W. 181. The note contained an

indorsement of part payment and evidence

of payment in full held insufficient. Romines

v. McFarland. 103 Ill. App. 269. The intro

duction in evidence of notes with indorse

merits thereon presumptively establishes non

payment. Murto v. Lomon [Colo. App.] 75

Pac. 160.

88. 89, 90. Loftin v. Hill. 131 N. C. 105.

01. 80 hold, upon the death of a husband

or wife prior to suit upon a note on which

they were jointly liable. Providence County

Sav. Bank v. Vndrais [R. I.] 55 Atl. 754.

92. A member of a. partnership indorsed

the firm name on a note signed by himself.

He had no authority to bind the firm by in

dorsement. Held. that the payee must prove

that the money was loaned to the firm and

that they were liable as makers. Lowry v.

Tivy [N. J. Law] 57 Atl. 267.

03. Matthews v. Matthews. 97 Me. 40.

M. Clark v. Eltinge [Wash] 75 Pac. 866.

95. Hill v. Coombs. 93 Mo. App. 264.

.0. Hill v. Combs. 92 Mo. App. 242.

Allegation that if the note was transferred there was no con

07.

Y.] 41.

08. Second Nat. Bank v. Ralphsnyder [W.

Va.] 46 S. E. 206.

00. Maccarone v. Hayes. 85 App. Div. [N.

Y.] 41.

1. Manawaring v. Keenan. 86 N. Y. Supp.

262; Maecarone v. Hayes, 85 App. Div. [N. Y.]

41. In an action on a note payable to the

order of a third person. an allegation of in

dorsement by the payee and ownership by

plaintiff is insufl'lcient to show title in plain

tiff. National Life 8: Trust Co. v. Gifford

[Minn.] 96 N. W. 919.

2. A statement in the complaint “that the

whole of said note is owing from said de

fendant to said plaintiff" is not an averment

of the fact of nonpayment. Knox v. Buck

man Contracting Co., 139 Cal. 598. 73 Pae.

428.

3. Omission of words rendering a note ne

gotiable in form cured by an incorporation

of the note in the answer. Johnson v. Hib

bard [Utah] 75 Pac. 737.

4. Plaintiff sued to recover on notes given

as alimony and attempted to prove that de

fendant by threats of violence forced her

to destroy them. Sturman v. Sturman, 118

Iowa. 620. 92 N. W. 886.

5. Under Neb. Inst. law. defense of fraud~

ulent representation and no property of cor

poration whose stock formed alleged consid

eration, held plea of failure of consideration.

Taft v. Myerscough, 197 Ill. 600, 64 N. E. 711.

6. Storey v. First Nat. Bank. 24 Ky. L. R.

1799, 72 S. W. 318.

7. Bitzer v. Utica. Lime Co., 25 Ky. L. R.

479. 76 S. W. 20.

8. Bay v. Trusdell. 92 Mo. App. 877.

Macearone v. Hayes, 85 App. Div. [N.
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sideration is not an admission that it was indorsed and transferred.” Counterclaim

valid as against payee may be set up upon suit by one holding for collection only.” 7

General averment of undue influence or duress is insufficient,11 as is general allega

tion that the payee is not the owner and real party in interest." Facts constituting

fraudulent inception must be specifically alleged.“ In some states, denial of sig

nature is suflicient to admit defense of forgery.“ Statutory requirements must be

set forth.“ Denial of indorsement and ownership upon information and belief

raises a material issue." '

Necessary proof.—Generally speaking, the note should be read to the jury,"

but mere failure to introduce note in evidence, or to explain such failure, no objec

tion being made thereto, is not ground for nonsuit.18 In some states, denial under

oath requires proof of execution" and assignment.20 _

Evidence admissible generally—The note may be admitted in evidence with

out proof of execution,21 but after admission of execution of notes, evidence that

'the signature was irregular is inadmissible.“ Statutory provisions as to admissi

bility of notes in evidence.28 An indorsement is not competent evidence without

proof of its genuineness.“ One competent to testify as to the subject-matter of

a note may testify as to the signature thereto." Maker is competent to testify.”

Forgery may not be shown by proof of other forgeries,27 but ability of alleged forger

to imitate signature may be shown.28 Pass-book is admissible to show whether note

was bought or discounted by loans." '

Presumptions and burden of proof.—When notes are not in evidence it is pre

sumed that they are either payable to bearer or to order, and duly indorsed,“ but

when the execution of a note is denied there is no presumption that it has been regu

larly executed.31 Valid sale is presumed from allegation by executor of sale of note

for full and valuable consideration.“ The law presumes that, as between the orig

inal parties, a note is supported by a. sufficient consideration.” The burden of

Baker v. Warner [8. D.] 92 N. W. 398.9, note sued on by indorsee need not be proven,

10. Stuart v. Harmon, 24 Ky. L. R. 1829, Tyson v. Bray. 117 Ga. 889.

72 S. W. 365. 21. Brown v. Johnson Bros, 135 Ala. 608.

. Baker v. Warner [8. D.] 92 N. W. 393.11. Emery v. Lowe, 140 Cal. 379, 73 Fee.

981.

12. Berry v. Barton [0kl.] 71 Pac. 1074.

13. Allegation that one "is not educated

in the English language" insufficient. Peo

ple's State Bank v. Ruxer, 31 Ind. App. 245,

67 N. E. 642.

14. Under Maryland Code, affidavit that

defendant knows signature not to be his is

sufficient denial of signature to admit de

i‘ense ot forgery. Farmers' & M. Bank v.

Hunter, 97 Md. 148.

15. Under a statute requiring knowledge

on part of taker of infirmity of note in order

to make it invalid in his hands, knowledge

on part or taker must be alleged. Black v.

First Nat. Bank, 96 Md. 899.

Maccarone v. Hayes, 86 App. Div. [N.

Y.] 41.

17. Without the reading of the note to

the jury, there is not sufficient evidence be

fore them, in an action thereon, to entitle

piaintifl to recover. there being no other

evidence that anything was due. Horner v.

Piumiey. 97 Md. 271.

18. Leonard v. Leonard. 138 Cal.

Pac. 1071.

19. Denial of maker's signature in an at

fidavit to the plea. is sufficient to require

proof of execution, though there is no denial

in the plea [Acts 1898, p. 392, c. 123]. Hor

ner v. Piumley, 97 Md. 271.

20. Under Georgia Code, § 3705. unless de

nied on oath. indorsement or assignment of

xix, 70

Sustaining of objection to the oflering of

note in evidence until wife‘s signature is

proven, husband‘s not being denied. excludes

evidence of note as against her only. Hor

ner v. Plumley, 97 Md. 271. ‘

23. United States laws rendering notes in

admissible as evidence unless stamped ap

plies only in federal courts. Rowe v. Bow

man, 183 Mass. 488. 67 N. E. 636.

24. Western Mattress Co. v. Potter [Neb.]

95 N. W. 841.

25. Shepard v. Parker, 97 Me. 86. .

20. But jury should decide where his

testimony is uncorroborated. Waterman v.

Waterman, 42 Misc. [N. Y.] 195. Maker of

a. note given to a. person since deceased is

incompetent to testify in regard thereto in

an action by the administrator under Code.

§ 4604. Luke v. Koenen, 120 Iowa, 103, 94

N. W. 278. ‘

27. Kingsbury v. Waco State Bank. 30

Tex. Civ. App. 387. 70 S. W. 551.

28. Kingsbury v. Waco State Bank, 30

Tex. Civ. App. 387, 70 S. W. 551.

29. Black v. First Nat. Bank, 96 Md. 399.

30. In re Williams, 120 Fed. 542.

31. Sears v. Daiy. 43 Or. 346, 73 Pac. 5.

32. Guthrie v. Treat [Neb.] 92 N. W. 595.

33. Power v. Hambrlck. 25 Ky. L. R. 30.

74 S. W. 660: Holmes v. Farris. 97 Mo. App.

305, 71 S. 1". 116. A note reciting “Having

been cause of money loss to my friend ' ' '

l have given her," etc., “and promising to pay
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showing no consideration for a note is on the maker.“ The party alleging fraud,

illegality,“ or duress,"6 must prove it. Such material alterations as reasonably excite

suspicion from the note itself must be explained by the party offering the note in

evidence.“7 Denial of indorsement and assignment to plaintifi casts on him the

burden of proving ownership.“ Aifirmative defenses must be proved by defendant.3°

Evidence admissible under pleadings—Under a general denial to action by

indorsce, plaintiff must prove the indorsement.“ Under general denial and amend

ment, one may show his liability to‘be other than alleged in complaint.“ Under the

usual allegation of protest and notice of demand and nonpayment, oral notice may

be proven,‘2 but under an allegation that notice of dishonor has been waived, evi

dence of a waiver of presentment and demand is not admissible.“

Trial and instriu-iions.——1n the absence of special statutory enactment defining

the elements of a negotiable instrument, the question of negotiability is one pertain

ing to the law merchant and with regard to which federal courts are not bound by

local decisions.“ An instruction that, if one sued as guarantor should be found'

an indorser, the verdict should be in his favor is erroneous.“ On question of prop

er notification in foreign country, jury should be instructed as to foreign law.“

Verdict—In some states, statutes affect verdicts on several defendants.“

Judgment and damages—One properly called upon to defend suit on a note

to which he is a party, may be bound by the judgment if he fails to respond.“ It

is proper to render judgment for uncontroverted part of consideration." In some

states, provision for attorney’s fees is governed by statute.“0

Indemnifying maker of lost instrument—When lost paper is sued on, obligors

should be protected by exacting indemnity lest paper pass to bona fide holders,“l

or judgment may be reserved until the bar of limitations is complete.”2 °

to such friend," etc.. held to import a con

sideration in an action between the parties

thereto. Hickok v. Bunting, 86 N. Y. Supp.

l059. A note comes within the terms of

the Iowa Code § 3069, providing that all

contracts in writing signed by the party to

be changed shall import a. consideration.

Luke v. Koenen, 120 Iowa. 103, 94 N. W.

278.

84- Note given by mother many years be

fore in settlement of an account between

mother and son. Cox v. Cox’s Ex'r [Ky.] 79

S. W. 220. In an action to enforce a note

against a decedent's estate, the burden of

proving a consideration is on the estate.

Kicsewetter v. Kress, 24 Ky. L. R. 1239, 70

S. \V. 1065.

85. Loftln v. Hill, 131 N. C. 105.

38. Bullard v. Smith. 28 Mont. 387, 72 Pac.

761.

87.

38.

695.

Ofensteln V. Bryan, 20 App. D. C. 1.

Overbolt v. Dietz, 43 Or. 194, 72 Pac.

89. Bank of Commerce v. Schlegel, 65 Ken.

509, 72 Pac. 210. The burden of proving that

a note is secured by a mortgage, which must

be foreclosed and applied on the debt before

an action could be maintained. is on the de

fendant. Clark v. Eltinge [Wash] 75 Pac.

866.

40.

393.

41. One sued as maker permitted to show

himself surety only. Ball v. Beaumont [Neb.]

92 N, W. 170.

42. Kelly v. Thelss, 77 App. Div. [N. Y.]

81, 12 Ann. Gas. 206.

48. Congress Brew. Co. v. Habenicht. 83

App. Div. [N. Y.] 141.

Baker v. Warner [8. D.] 92 N. W.

44. State Nat. Bank v. Cudahy Packing

Co., 126 Fed. 543.

45. It being necessary that a valid de

fense releasing him from liability as indorser

be found. Price v. Loan, 31 Ind. App. 379,

68 N. E. 177.

48. Duty to notify the personal repre

sentative of indorser. Merchants' Bank v.

Brown, 86 App. Div. [N. Y.] 599.

47. In Indiana, the issue being as to exe—

cution by each of two defendants, and each

issue being submitted as parts of a single

trial, a verdict finding for one defendant was

inadequate as a basis for a Judgment either

for or against the plaintiff or both defend

ants. on the whole case. Maxwell v. Wright,

175 Ind. 518. 67 N. E. 267.

48. First Nat. Bank v. City Nat. Bank, 182

Mass. 130, 65 N. E. 24.

49. Bitzer v. Utica. Lime Co., 25 Ky. L.

R. 479, 76 5. 1V. 20.

60. Under Georgia Code, fee in addition

to interest recoverable only when defendant

files. and fails to sustain, plea. (Demere v

Germania Bank, 116 Ga. 317), and cannot be

recovered when one of several pleas filed is

sustained (Trentham v. Bluthenthal & Bick

art, 118 Ga. 530). Allegatlon of suit there

on not essential in action on note pro

viding for attorney's fees in case of non

payment at maturity and suit to collect.

Harris v. Scrivener [Tex Civ. App.] 78 B. W.

705.

51. Law providing otherwise held un

constitutional as impairing obligation of con

tract. In re Cook, 86 App. Div. [N. Y.] 586.

But see Matthews v. Matthews, 97 Me. 40.

\il'here held to be a matter of court's discre

t on.

52. Matthews v. Matthews, 97 Me. 40.
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u NEWSPAPERS.

'A newspaper published levery day except Sundays and legal holidays is a

daily paper.1 A weekly publication is a newspaper.2 As used in statutes regulat
ing the publication of legal notices, vetc., a newspaper must contain matters of

general interest.‘ The fact that a newspaper is an exponent of socialistic doc

trines does not avoid or render unlawful a publication of notice in it.‘

published in a newspaper printed in a foreign language may be legal.5

A notice

For the

construction of statutes authorizing the designation of official newspapers and the

publication of official matter, see the footnote.“

NEW TRIAL AND ARREST OF JUDGMENT.

Right to Remedy in General (1038).

‘ Grounds (1038).

A. In General (1038),

B. Misconduct of Parties,

VVltnesses (1039).

Counsel, or

C. Rulings and Instructions at Trial

(1039).

D. Misconduct of or Attecting Jury

(1040).

E. Irregularities or Defects in Verdict

or Findings (1041).

F. Verdict or Findings Contrary to Law

or Evidence (1041).

G. Surprise. Accident, or Mistake (1044).

H. Newly-Discovered Evidence (1045).

I. As Matter of Right in Ejecment

(1048).

§3. Proceedings to Procure New Trial

(1048).

§ 4. Proceedings at New Trial (1051).

§ 5. Arrest of Judgment (1051).

A. Grounds (1051).

B. Motions and Proceedings Thereon

(1051).

C. Effect (1062).

This topic is designed to treat only the grounds for which judgment will be

arrested or a new trial granted in the trial court. Other articles treat specifically

of the grant of new trial by a reviewing court,’ the modification and vacation of

judgments without granting a new trial,8 the erroneous“ or prejudicial1° char

1. Puget Sound Pub. Co. v. Times Print.

Co. [Wash.] 74 Pac. 802.

2. In Kansas, a weekly paper, containing

current news and matters at general inter

est, was used to publish a. city ordinance.

Held :1. sufficient publication. Kansas City

v. Overton [Kan] 75 Pac. 549. '

8. A daily paper containing market re

ports, items oi interest, general public news,

advertisements. and “plate matter." is a.

newspaper within the charter of Milwaukee,

e. 8. g 9, requiring the city council to let

advertising of ordinances, notices, etc., to

the newspaper offering to do it for the low

est price. Hall v. Milwaukee, 115 Wis. 479,

91 N. W. 998. Under the charter oi the city

0! Seattle, § 31. requiring the city council to

designate a daily newspaper of general cir

culation, etc., as city ofiicial newspaper for

city printing the word "general" does not

mean "universal" and a. daily paper publish

ing matters of general interest is a news—

paper of general circulation though it gives

special prominence to legal news. Puget

Sound Pub. Co. v. Times Print. Co. [Wash]

74 Pac. 802. But a paper containing only

legal news. and a few advertisements, but

no news oi.’ a. political, religious, commercial,

or soeiai nature, is not a newspaper of gen

eral circulation. Reagan v. Duddy [Ky.] 78

S. W. 430.

4. Sheriff's publication of notice of sale

in a. newspaper whose tenets forbid private

ownership. Michigan Mut. Lite Ins. Co. v.

Klatt [Neb.] 98 N. W. 436.

5. In Nebraska a. statute required notice

of sitting of board of equalization to be pub

lished in three daily papers. The notice was

published in two papers printed in English

and one in German. which were all the daily

papers printed in the city. John v. Conneli

[Neb.] 98 N. W. 457.

6. Laws N. Y. 1898, p. 1014, c. 849, § 19,

providing that the members of the board of

supervisors in each county representing re

spectively each of the two political parties

shall designate in writing a. paper fairly

representing the political. party to which

they respectively belong to publish the ses

sion laws, etc., authorizes a. Republican

elected on the Democratic ticket to join in

selecting a Democratic paper. Norris v. Wy

oming County Times, 83 App. Div. [N. Y.]

525. A county treasurer selecting a news

paper in which to publish delinquent tax

lists (under Laws Okl. 1895, § 6. art. 3, c.

43, p. 222. amending. St. 1893, § 9, art. 10, p.

1052), need not select the newspaper in

which the county printing is done. Allen v.

Board of Com'rs of Cleveland County [Okl.]

73 Fee. 286. Rate for publication in oflicinl

newspapers. Wooster v. Mahaska County

[Iowa] 98 N. W. 103. The term of an oflicial

newspaper designated under acts Ky. 1894,

p. 208. c. 100, art. 5, § 12, as amended by

acts 1898, p. 154. c. 63, § 1, and acts 1902, pp.

70, 71. c. 32, §§ 1-3, is until the first Monday

in April of the following year from the

designation. Democrat Pub. Co. v. Patter

son [Ky.] 78 S. W. 131.

7. See Appeal and Review.

8. See Judgment.

9. See such topics as Argument of Coun

sel, Evidence, Examination or Witnesses, In

structions, Trial.

10. See Harmless Error.
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acter of particular rulings, the necessity of objections and exceptions to save rul

ings for motion for new trial and the necessity of motion for new trial to save

questions for reviewing court.u

§ 1. Right to remedy in general.—The right to grant a new trial afiords

to the trial court an opportunity to correct errors in its own proceedings without

subjecting the parties to the expense and inconvenience of an appeal, or petition

in error.12 The right to a new trial after judgment is not a constitutional right,

nor a right essential to due process of law," but a statutory privilege granted to

an aggrieved party on statutory conditions, which must be complied with.“ It

will prevail only where injustice is manifest and no other relief is obtainable.“

It can only be granted where there was a trial" and final decision," and at

the demand of the injured party." Trial courts have great discretion,10 and

will be seldom interfered with on appeal, especially if new trial be granted,”

except for errors of law.21 Failure of party to demand a new trial precludes con

sideration by appellate court of errors for which a new trial might have been had,

unless the trial court has already had an opportunity to pass upon the matter.”

§ 2. Grounds. A. In generaZ.—A new trial will not be granted for errors

which could not be corrected on another trial," or which did not prejudice the

moving party,“ or for rights waived” or not properly saved at the trial." The

grounds for new trial are statutory, and in many states do not include defects in

the judgment or decree,“ or defects in pleadings28 or rulings thereon,29 or for

11_ unduly influenced jury. Bird v. Bradburn,

131 N. C. 488. They may impose terms, which

have some relation to issue; but not order

conveyance of land which party had not

asked for. Stauifcr v. Reading, 206 Pa.

479. And see subd. F, infra.

20. Gathwell v. Cedar Rapids [inwa] 97

N. \V. 96.

21. Lawrence v. Pederson [Wash.] 74 Pac.

1011.

22.

view.

@- To enable party to recover damages

where none prayed for. Bigelow v. Lee An

geles, 141 Cal. 603, 75 Pac. 111. Upon mat

ters not affecting special verdict [Gm Civ.

Code. § 4849]. Dozier v. LIchiorter. 117 Go.

786. Where judgment satisfied Klinkle v.

McClintock [Iowa] 93 N. W. 86. \Vhere ac

tion prematurely brought. but it is not

pleaded as defense. Leo Kee v. Wah Sing

Chong, 31 Wash. 678, 72 Pac. 473.

24. See topic Harmless Error.

25. Where equitable action tried by jury.

Morse v. Wilson, 138 Cal. 558, 71 Pac. 801.

See Saving Questions for Review.

12. Chadron Loan & Bldg. Ass'n v. Scott

[Neb.] 96 N. W. 220. It is a. right inherent

in courts, and can be had against a state in

cases where the state can be sued. San

Francisco Law & Collection Co. v. State, 141

Cal. 354, 74 Pac. 1047. In an equitable case,

a motion to set aside a judgment, made with

in 15 days after its rendition is for all pur~

poses a motion for a new trial. The court

set aside a judgment and entered judgment

for the other party after the expiration of

five months, when it had no jurisdiction to

disturb a judgment after 60 days. Aul

bach’s Ex'r v. Read [Ky.] 77 S. W. 204.

18. Etchells v. Wainwright [Conn.]

Atl. 121.

14. The plaintiff was barred from appeal

because the trial judge died before filing

findings required by statute in order to en

able this court to review rulings. Etchells

v. Wainwright [Conn.] 57 Atl. 121.

15. Turner v. Davis, 132 N. C. 187.

10. Little v. Atchison, etc., R. Co. [Ind.

'1‘.] 76 S. W. 288. Not where a default judg

See topic Saving Questions for Re

57

ment, but motion to set aside is proper rem- 20. See topic Saving Questions for Re

edy. Pa. Fire Ins. Co. v. Young [Ky.] 78 view.

S. W. 127. Nor in proceeding to settle ac- 27. Judgment or decree may be corrected

counts of a receiver and to fix his oompen- without new trial (Collins v. Carr, 118 Ga.

sation. State v. District Court [Mont.] 72 205), or may be examined to see it findings

Pam 013_ support (Bemis v. McCloud [Neb.] 97 N. \V.

17. Not granted where appellate court 828), but not on appeal from order deny

tries de novo. Stewart v. Kendrick [Okl.]

73 Pac. 299.

18. ‘ U. S. Rev. St. § 1088. authorizing new

trials where any fraud. wrong, or injus

tice has been done the U. S. does not author

ize the U. S. to demand a new trial where it

has recovered judgment. Monroe v. U. 8.,

37 Ct. Cl. 79.

18. Com. v. Houghton. 22 Pa. Super. Ct.

52. Where granted during same term. court

need not state reasons. unless for error of

law, as court has great discretion and might

allow new trial where an able lawyer had

ing new trial (Bryan v. Bryan. 137 Cal. xix,

70 Pac. 304). No provision for new trial

where trial by court [Rev. Code 1899, § 5630]

(Bank of Park River v. Norton [N. D.] 97

N. W. 860), but failure to make findings on

all issues reversible error (Chance-Miller

Land Co. v. Barber [N. D.] 97 N. W. 850).

28s Motion for new trial does not call

into question the legal sufliciency of the

pleadings (Kelly v. Strouse, 116 Ga. 872),

or the insufficiency of complaint (Swift v.

Occidental Min. & Petroleum Co.. 141 Cal.

161, 74 Fee. 700). or failure of reply to con
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variance."o It may be granted as to some, and refused as to other parties to the

action.”1

(§ 2) B. Misconduct of parties, counsel, or witnesses.——A new trial may be

granted for the misconduct of parties,‘2 counsel,33 or witnesses ;“ it being in the

court’s discretion to determine if the misconduct is such as justifies interference.“

C. Rulings and instmictions(§ 2) at triaL—Errors in the admission or re

jection of evidence,“ in refusing to continue" or to change venue," in directing a

verdict” or in dismissing an action,‘0 or

trovert new matter in answer (Gross v.

Scheel [Neb.] 93 N. W. 418).

29. Improper allowance of amendment to

petition. Hammond v. George. 116 Ga. 792;

Lowery v. Idelson, 11? Ga. 778. Refusal of

leave to file answer after time; motion must

relate to what occurs on trial. Rigdon v.

Ferguson, 172 Mo. 49. 72 S. W. 504. Amend

ing petition and striking out part of an

swer. not reviewed because defective rec

ord. Ledwith v. Campbell [Neb.] 95 N. W.

838. Overruling demurrer. Helberg v. Ham

mond Bldg, Loan 8: Sav. Ass'n. 81 Ind. App.

58. 67 N. E. 111. Contra, where refused to

review action of court in striking out part

of answer because no motion for new trial.

Royer Wheel Co. v. Dunbar [Ky.] 76 B. W.

366.

30. Should object to evidence.

Bucksport [Mo.] 56 Atl. 901.

31. Here some defendants estopped by

previous action. Equitable Mortg. Co. v.

McWaters [Ga.] 46 S. E. 437.

32. Plaintiff talked about case with per

snns in hearing of jurors at recess and new

trial granted, though it did not appear ver

dict was influenced. Grand Trunk R. Co. v.

Davis [Vt.] 56 Atl. 982. Failure to prove

that prevailing party talked with juror.

Rice‘s Ex'rs v. Wyatt [Ky.] 76 S. W. 1087.

New trial refused where after an altercation

of parties, defendant asked protection of

court and refused to proceed, and verdict

directed for plaintiff. Eustis v. Steinson, 84

N. Y. Supp. 155.

33. Exhibiting to jury adverse party‘s re

quests for instructions with judge's inter

ilneations. not ground for new trial. Clay

County Com'rs v. Redifer [Ind. App.] 69 N.

E. 305. Though court instructed jury to dis

regard attorney's remarks on defendant's

wealth. it should not hesitate to grant a

new trial if verdict nevertheless influenced.

Sullivan v. Chicago. etc.. R. Co.. 119 Iowa.

464. 93 N. W. 367. That attorney gave an

interview to reporters does not tend to

prove that he procured statement of former

trial to be published and to be distributed

to jurors to prejudice them. Copeland v.

Wabash R. Co.. 175 M0. 650. 75 S. W. 106.

84. New trial where plaintiff's witness

asked jury, while court was absent, to do

the square thing, though plaintiff not re

sponsible. and not shown that jury influ

enced. Chicago Junction R. Co. v. McGrath,

203 111. 511, 68 N. E. 69. -

35. Improper reference by attorney to

previous trial in opening and closing did not

influence verdict. Ledwith v. Campbell

[Neb.] 95 N. W. 838.

M. New trial for admission of irrelevant

testimony. Thompson v. Thompson. 118 Ga.

543. Discretion to receive testimony after

case closed. Joplin Waterworks Co. v. Jop

lin. 177 M0. 496. 76 S. W. 960. New trial

Cowan v.

in giving,“ modifying,42 failing,“ or re

where error in admission and rejection of

evidence on question of damages. and ver

dict bordering on the excessive. Bull v.

Bath Iron Works. 75 App. Div. [N. Y.] 380.

The admission. over the objection of a party.

of hearsay evidence. the natural tendency of

which was to discredit his witnesses and

prejudice his case. is ground for a new trial.

Foster v. Atlanta Rapid Transit Co. [Ga.]

46 S. E. 840. Refusal to admit evidence of

a witness as to a. point in issue is not cause

for a new trial when it appears that the

same witness was allowed to testify to prac

tically the same facts in other language.

Maynard v. Newton. 116 Ga. 195.

37. No new trial for refusal to grant con

tinuance because partner of defendant's at

torney absent as congressman. In re Kas

son’s Estate, 141 Cal. 33. 74 Pac. 436. Error

to refuse continuance where attorney stated

that he was too sick to try case. Thompson

v. Hays [Ga] 45 S. E. 970.

88. Here failed to move in three days.

Goodwin v. Bentley. 30 Ind. App. 477. 66 N.

E. 496. Contra, under Utah Rev. St. 1898. §

3292. a. new trial will not be granted where

failed to move for change of venue because

of prejudice of people of county. Anderson

v. Mammoth Min. Co. [Utah] 73 Pac. 412.

39. New trial for error in directing ver

dict. though complaint might have to be

amended. Jones v. Jones IS. D.] 96 N. W.

88.

40. New trial for erroneous dismissal of

complaint as to certain defendants as to

whom there was evidence. Tenoza v. Gol

liek, 80 ADD. Div. [N. Y.] 638. Improper de

nial of motion for nonsuit. Prevatt v. Har

relson. 132 N. C. 250. Not ground that judge

refused to dismiss appeal. Hill v. Lundy.

118 Ga. 93.

41. Erroneous instructions. Bartlett v.

Smith [Neb.] 95 N. W. 661. New trial for

error in instructions resulting in excessive

verdict, court in such case cannot reduce

verdict. Jacoby vv Johnson [C. C. A.] 120

Fed. 487. Where withdrew from jury evi

dence relating to principal issue. Matthews

v. Williams Mfg. Co. [Mo.] 56 Atl. 759. New

trial for conflicting instructions which are

no guide to jury. Samuelson v. Gale Mfg.

Co. [Neb.] 95 N. W. 809. No error in rul

ings. Brown v. Waterbury, 75 Conn. 727;

Modern Brotherhood of America v. Cum

mings [Neb.] 94 N. W. 144: Hiersche v. Scott

[Neb.] 95 N. W. 494; Epperson v. Stansill, 64

S. C. 485; McGarrity v. N. Y.. etc., R. Co.

[R. L] 55 At]. 718. Failure to point out

why abstract correct charges not applicable

to verdict. Glaze v. Mills [Ga.] 46 S. E. 99.

Not error for judge to read jury entire code

section. part of which was inapplicable. but

not misleading. nor to summarize issues as

made by pleadings. without charging as to

a defense not pleaded or requested. Eagle &



1040 NEW TRIAL AND ARREST OF JUDGMENT § 2D. 2 Cur. Law.

fusing instructions“ which have prejudiced.“ The discretion of a trial court

over the trial will be seldom interfered with except for errors of law.“

Misconduct of court.—Prejudicial remarks of a judge,‘:' or a corrupt attempt

to influence a verdict or decision, is always a ground for a new trial.“

'(§ 2) ' D. Misconduct of or affecting jury.—The fact that a juror has con

versed with a. party or his attorney,“ or been present at a conversation of outsiders

as to the ease," or viewed the premises alone,In or made experiments," or went on

his own knowledge," or obtained liquor,M or during progress of trial is discovered to

be of unsound mind,“ or is disqualified because of interest,“ may be a ground

P. Mills v. Herron [Ga.] 46 S. E. 405. No

new trial where rulings correct though mis

understood some of facts. Glover v. Gasque

[S. C.] 45 S. E. 113.

42. Where on return of verdict an addi

tional charge was given as jury had not

understood. and they still were perplexed

and did not follow it, a new trial was grant

ed. Champ Spring Co. v. Roth Tool CO. [Mo.

App.] 77 S. W. 344. Confused by colloquy

and modified instructions. Stuart v. Press

Pub. Co.. 83 App. Div. [N. Y.] 467. No new

trial for additional instructions after argu

ment. Joplin Waterworks Co. v. Joplin, 177

_Mo. 496, 76 S. W. 960.

43. No new trial for not giving form of

verdict for one side. Barton v. Hughes. 117

Ga. 867. No new trial for failure to instruct

as to inadequacy of consideration where no

request was made and inadequacy is doubt

t‘ul. Thomas v. Brantley, 118 Ga. 588.

44. No new trial where directed verdict

to be more specific, and failed to show char

ged details of one side's contention more

than the other's. Jordan v. Downs, 118 Ga.

544. Error in instructions should be matter

of exceptions rather than for new trial:

unless injustice is otherwise inevitable.

points of law are not raised by new trial.

Pierce v. Rodliif. 95 Me. 346.

45. Error in instructions as to special in

terrogatories is not ground for new trial

where jury answered that there was no evi

dence, and it would not have affected the

general verdict. Frank Bird Transfer Co. v.

Krug. 30 Ind. App. 602. 65 N. E. 309. Where

verdict is for party for whom it should have

been directed, no new trial will be granted

though inconsistent instructions were given.

Fehlhauer v. St. Louis [Mo.] 77 S. W. 843.

And see topic Harmless Error.

46. Trial court should not reconsider in

structions given on propositions of law, un

less error committed through inadvertence.

'l‘horne. v. American Distributing Co., 117

Fed. 973. A ruling on a. demurrer to the

evidence is a. decision of law on which trial

court has no discretion, but which may be

reconsidered on motion for a new trial.

Buoy v. Clyde Milling & Elevator Co. I'Kan.]

75 Pac. 466. Errors of law occurring at

trial present legal questions in which trial

court has no discretion. Fitger v. Archibald

Guthrie & Co., 89 Minn. 830, 94 N. W. 888.

Where legal question. no discretion in trial

court, or distinction on appeal between or

ders granting or refusing a. new trial. Nee

ley v. Roberts [8. D.] 95 N. W. 921.

47. New trial for misconduct of judge in

declaring that it was revolting to put a

daughter on the stand in an action between

her father and mother. Pratt v. Pratt. 141

Cal. 247, 74 Pac. 742. Not ground of new

trial. remark of judge in overruling motion

to dismiss, “don't see how you can recover."

Chllds v. Ponder, 117 Ga. 553. Not ground

for new trial where by slip of tongue called

an act of scrivener a. mistake of law, in

stead of a mistake of fact. Berry v. Clark.

117 Ga. 964.

48. Where female employs of successful

party had solicited the judge with reference

to a. case on trial, and promised him bene

fits, a. new trial will be granted. Finlen v.

Heinze [Mont] 73 Fee. 123.

49. Where plaintiff's attorney stated to

the court before submission to jury that

plaini.fl"s son and a Juror had been together.

and ottered to excuse the juror to which de

fendant objected, and case was submitted

to entire jury without objection, new trial

was refused; but it was improper to remit

part of verdict where plaintiff. herself, not

at fault. Clark v. Elmendorf [Tex. Civ.

App.] 78 S. W. 638.

50. Not shown that verdict was influenced

by the presence of juror at discussion of

case by outsiders. or by statement of juror

in jury room of facts as to case heard out

side of court, so new trial was refused.

Montgomery v. Hanson [Iowa] 97 N. W. 1081

51. \Nhere a juror, during an intermis

sion, while on business of his own, went by

the land which was claimed to be damaged,

no new trial will be allowed. Caldwell v.

Nashua [Iowa] 97 N. W. 1000.

52. No abuse of discretion to refuse new

trial on affidavit of bailiff that lie procured

board for jury on which they made experi

ments in jury room. Afi‘idavit of juror that

they were thereby influenced was inadmis

sible. Moore v. l\10., K. & T, R. Co., 30 Tex.

Civ. App. 266, 69 S. W. 997.

53. Foreman of jury familiar with cold

ness of defendants' depot, which was the

issue. 51:. Louis S. W. R. Co. v. Ricketts, 96

Tex. 68. 70 S. W. 315.

54. That jurors broke into a. room to get

punch. that some were under the influence

of liquor, that one went down town to get

tobacco, that one went home, that one con

versed with outsider as to case, not suffi

ciently proved. Walton v. Wild Goose Min.

& T. Co. [C. C. A.] 123 Fed. 209. Furnishing

liquor to jury, though with consent of court

and counsel, held improper, but not enough

alone for a. new trial. Bernier v. Anderson

[Idaho] 70 Pac. 1027.

55. Where attorney discovered two hours

after trial had begun that a juror was of

unsound mind and mentioned fact to judge.

but made no objection, he waived his right.

Code. § 3713. providing that where juror

is sick or disabled. he may be discharged by

consent, or a new trial had. Pfeii'fer v. Du

buque [Iowa] 94 N. W. 492.
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for a new trial if the defeated party is prejudiced." But where a juror has made

false statements on his voir dire," or is distantly related to a party,” or has

read in the newspapers as to a case,“ or is disqualified,“1 it has been otherwise

held. The demand for a new trial should be prompt,“2 and the evidence should

be clear, certain, and convincing," and the trial court’s decision thereon will be

given great weight.“

show a chance verdict."

Impeaching affidavits of jurors will only be received to

(§ 2) E'. Irregularities or defects in verdict or findings—Improper writing

of verdicts is ground for new trial.“ Irregularities may be corrected by court" or

cured by action of party,“ or may result in no trial at all.”

(§ 2) F. Verdict or findings contrary to law or evidenca.-—A new trial may

be granted where the verdict or findings"0 are contrary to law" or to the evidence.’2

56. In action for slander in political

speech on liquor question where juror en

gaged In opposing liquor law, took an ac

tive part in electing defendant to office. and

was agent of a railroad in which defendant

was president and active manager, the right

to a new trial is not waived by trying after

discovery, when brought to the attention of

judge. Wilson v. Clement, 126 Fed. 808.

Where the jury were taken to view prem

ises in a carriage hired by plaintifl of one

of the jurors who was his regular livery

man, no new trial was granted. Missouri

Pac. R. Co. v. Bowman [Kan] 75 Pac. 482.

67. No new trial for expression of opin

ion during trial in favor of defeated party.

Rice's Ex'rs v. Wyatt [Ky.] 76 S. W. 1087.

58. Juror had falsely denied on voir dire

that he was a client of plaintiff which was

a ground for challenge. Hall v. Graziana.

25 Ky. L. R. 14. 74 S. W. 670. Proof, either

by other Jurors or persons, that a juror had

formed an opinion contrary to his state

ment on voir dire. will not be received.

Meisch v. Sippy. 102 Mo. App. 559. 77 S. W.

141. Juror’s answers on voir dire cannot be

impeached after verdict by proving his

biased declarations before trial. Meisch v.

Slppy, 102 Mo. App. 559. 77 S. W. 141.

59. Fact that grandfather of juror was

first or second cousin of grandfather of hus

band of party. but juror not acquainted with

party, was not ground for a new trial.

Rice's Ex'rs v. Wyatt [Ky.] 76 S. W. 1087.

60. Juror saw in a newspaper the dam

ages awarded at. and comments on, a for

mer trial of case. Copeland v. Wabash R.

Co.. 175 M0. 650. 75 S. W. 106.

01. Disqualification of juror because of

failure to pay poll tax is not prejudicial.

Alexander v. Von Koehring [Tex. Civ. App.]

77 S. W. 629.

82. New trial for misconduct of jury must

be demanded within three days after trial,

or exouse shown. Hopkins v. Watson

[Kan] 74 Fee. 233.

08. Not sufiicient. Walton v. Wild Goose

Min. & T. Co. [C. C. A.] 123 Fed. 209. Afiida

vit that juror told amant that he had exam

ined gates on defendant’s cars is mere hear

say. Gans v. Metropolitan St. R. 00.. 84 N.

Y, Supp, 914. New trial refused on affidavit

on information and belief that verdict was

to be rendered when ten agreed. Com. v.

Harrold. 204 Pa. 154. No new trial where

aflidavit of juror that special charges were

not considered as being merely attorneys'

views, refuted by counter affidavits. Gulf,

elc., R. Co. v. Blanchard [Tex. Civ. App.] 73

Current Law—66.

S. W. 88.

aflidavits as to chance verdict.

v. Kolitz. 26 Utah, 226. 72 Pac. 935.

64. Where conflicting afl’idavits as to

whether jury had been separated, or had

conversed with adverse party's attorney.

Matoushek v. Dutcher [Neb.] 93 N. W. 1049.

66. Bernier v. Anderson [Idaho] 70 Pac.

1027. So under Utah Rev. St. 1898. § 3292,

subd. 2. Black v. Rocky Mountain Bell Tel.

Co. [Utah] 73 Fee. 514. Amdavit of a juror

that the foreman of the jury said that he

was familiar with defondants' depot and

that it was always cold, which was the issue

in the case, was inadmissible. St. Louis S.

W. R. Co. v. Ricketts, 96 Tex. 68, 70 S. W.

315.

80. Where separate actions against dif

ferent defendants were tried together and

the judge gave separate charges. but the

jury returned a single verdict against all de

fendants. a new trial was granted. Seller v.

Green [N. J. Law] 54 Atl. 556.

67. Judge will correct verdict where er

ror in computing interest. Dill v. Hatcher

[Ky.] 76 S. W. 514.

88. New trial refused as to count where

plaintiff remitted sum recovered under it.

McElhone v. Wilkinson [Iowa] 98 N. W. 868.

89. Where juror was permitted to with

draw by court, there was a mistrial. that

is no trial, so new trial refused. Rosengar

ten v. Central R. Co. [N. J. Law] 54 Atl. 564.

70. Findings of referee on' same footing

as verdict of jury. Ark. Land Co. v. Ladd

[Mo. App.] 77 S. W. 322; Fell v. Hancock

Mut. Life Ins. Co. [Conn] 57 At]. 175.

71. Motion on ground that the decision is

against law, is or is not permissible, ac

cording as a new trial is, or is not. the

means of correcting the error. Swift v. Oc

cidental Min. & Petroleum Co., 141 Cal. 161,

74 Pac. 700. Where jury clearly misunder

stood the law. Uncas Paper Co. v. Corbin,

75 Conn. 675. That a. verdict is against a

specified charge is that it is against law.

Pomeroy v, Gershon. 118 Ga. 521. Verdict

cannot be supported on a theory of law con

trary to that upon which the case was tried

and submitted. Sensfelder v. Stokes [N. J.

Law] 54 Atl. 517. Where verdict for de

fendant. though he admitted partial liabil

ity in answer. Virginia-Carolina Chemical

Co. v. Kirven, 65 S. C. 197.

72. Under N. Y. Code Civ. Proc. 5 999. the

verdict may be set aside as against the law

or the evidence after a contested trial

Klein v. Dunn, 86 N. Y. Supp. 101.

New trial refused on conflicting

Archibald
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Where a verdict is unsupported by evidence," or so manifestly wrong as to show

it was the result of misapprehension or prejudice, or corruption,“ or against the

preponderance of evidence," or even where the evidence is fairly conflicting but

the ends of justice require it," it may be the duty" and is in the discretion"

of the trial judge to grant a new trial. But this should not be done merely be

cause he would have found otherwise," or where the evidence fairly sustains the

verdict.“0

73. New trial must be granted where ver

dict was contrary to evidence; court can

not modify or change it. Chappell v. Jas

per County Oil & Gas Co.. 31 Ind. App.

170, 66 N. E. 515. Plaintiff's injury un

disputed but conflict of evidence over its

extent and verdict for defendant. Sleep

er v. Des Moines [Iowa] 93 N. W. 685. Clear

from evidence that plaintiff was contribu

torily negligent in rushing ahead of loco

motive. Lewis v. Wash. County R. Co., 97

Me. 340. Great weight of evidence which

showed that the engine bell was rung.

Frank v. Pa. R. CO. [N. J. Law] 55 Atl. 691.

Where verdict for plaintiff and failure to

prove case, new trial granted without costs.

Cohen v.‘Krulewitch, 77 App. Div. [N. Y.]

126, 12 Ann. Gas. 216. Where overwhelming

evidence shows plaintiff was not kicked off

the defendant's cars. Johnson v. N. Y. Cent.

& H. R. R. Co., 40 Misc. [N. Y.] 350. Error

to refuse where there is no evidence to sus

tain verdict. Colvin v. McCormick Cotton

Oil Co.. 66 S. C. 61. Where there _was no

objection at trial, there is no right to a new

trial. Lincoln v. Felt [Mich.] 92 N. W. 780;

Wineman v. Fisher [Mich.] 98 N. W. 404.

74. Boston v. Buffum. 97 Me. 230; Benja

min v. Metropolitan St. R. Co., 85 N. Y.

Supp. 1052.

75. Herndon v. Lewis, 175 No. 116, 74 S.

W. 976; Bartlett v. Smith [Neb.] 95 N. W.

661. Verdict not justified by evidence. Lin

coln Traction Co. v. Moore [Neb.] 97 N. W.

605. Discretionary. Marr v. Burlington, C.

R. & N. R. Co. [Iowa] 96 N. W. 716; Stephens

v. Deatherage Lumber Co.. 98 Mo. App. 365.

73 S. W. 291. Only evidence of negligence

was the presumption which was rebutted.

Ala. Great S. R. Co. v. Scruggs [Ga.] 45 S.

E. 689. Though there is no right to direct

a verdict on the preponderance of evidence

it may be considered on motion for new

trial. Wetherell v. Chicago City R. Co., 104

Ill. App. 867. Under Ky. Civ. Code, 5 340.

subd. 6. only granted where clearly and pal

pably against the weight of evidence. Hem

stein v. Depue, 24 Ky, L. R. 886, 70 S. W.

190. Where defendant used due care. Mer

rill v. Bassett. 97 Me. 501. May grant new

trial for insufficient evidence. though a de

murrer to the evidence would not be sus

tained. Somerviile v. Stockton [Mo.] 77 S.

W. 298. Where evidence sustained some and

failed as to other grounds of damage, ver

dict will be reduced or new trial granted.

Vanderbeck v. Paterson. 68 N. J. Law, 584.

New trial granted on the evidence though

case was one that was necessarily submit

ted to a jury. Larkin v. United Traction

Co., 76 App. Div. [N. Y.] 238. Verdict not

set aside unless so greatly against the pre

ponderance of evidence that the ends of jus

tice will not be met. Cox v. Halloran, 82

App. Div. [N. Y.] 639.

70. New trial for conflict of evidence will

not be reversed. Schnittger v. Rose, 139

An excessive81 or inadequate" verdict is ground for new trial, or is

Cal. 656, 78 Fee. 449. New trial granted

where justice requires because evidence not

clear on point. Reed iv. Corbin [La.] 95 So.

801. Where there is conflict of evidence

new trial is in sound discretion of trial

court. Ross v. Robertson [N. D.] 94 N. W.

765. In \Vnshlngton a new trial may be

granted for insufllciency of evidence though

there was some evidence to support the ver

dict and the discretion of the trial court in

granting it will not be reviewed further

than to determine whether it had been

abused. Welever v. Advance Shingle Co.

[Wash.] 75 Pac. 863.

77. It is the duty of trial court to exer

cise discretion when verdict is claimed to be

against the weight of evidence. Thompson

v. Warren, 118 Ga. 644. It is the duty of

the trial court to grant new trial where the

verdict is paipably and manifestly against

the weight of evidence. Johnston v. 80

churek, 104 Ill. App. 350. New trial should

be granted where convinced verdict result of

misunderstanding, prejudice, or undue in

fluence. Hurt v. Louisville & N. R. Co. [Ky.]

76 S. Wv 502. Where trial judge believes

certain findings are not sustained it is his

duty to set them aside, and grant new trial.

as judgment cannot be rendered on the re

maining findings. Casey-Swasey Co. v. Man

chester Fire Assur. Co. [Tex. Civ. App.] 73

S. W. 864. That the trial judge believes ver

dict to be clearly against the weight of evi

dence imposes no duty on him to grant a

new trial, especially where there have been

three trials. Collins v. Janesville, 117 Wis.

415, 94 N. W. 309.

78. In discretion of trial court where ver

dict against weight of evidence. State v.

Todd. 92 Mo. App. 1. Rule as to uncorrobo

rated testimony of a party not conclusive

and does not divest trial court of discre

tion to grant a new trial. Rochford v. Al—

baugh [8. D.] 94 N. W. 701. The motion to

set aside as against the evidence is addressed

to the sound discretion of the trial court.

Brill v. Levin. 86 N. Y. Supp. 109.

79. Seemed against preponderance of evi

dence. Pringle v. Guild, 119 Fed. 962.

Though the verdict is larger than the trial

court would have given, and not as large as

to indicate passion or prejudice. Occidental

Consol. Min. Co. v. Comstock Tunnel Co., 125

Fed. 244. Though trial judge would have

found differently, he is not obliged to set

aside the verdict as againt the weight of

evidence. McCord v. Atlanta & C. Air Line

R. Co. [N. C.] 45 S. E. 1031.

80. De Haven v. McAuley. 138 Cal. 573.

72 Pac. 152; Maxwell v. Inman, 116 Ga. 63;

Wrenn v. Truitt, 116 Ga. 708; Deal v. Barnes,

117 Ga. 411; Wilkins v. Grant. 118 Ga. 522;

Sibley Warehouse & Storage Co. v. Durand

& Kasper Co., 102 Ill. App. 406. Evidence

demanded judgment. Barnett v. Hines. 115

Ga. 1022. Verdict demanded by the evi
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held to be against evidence with same result." A new trial may be refused

where Party consents to the reduction, made by the court, of an excessive ver

dict‘H which is not arbitrary,85 and the verdict is apportionable," and not the

'result of passion or prejudice."7 In some states an inadequate verdict will not

be set aside if it equals the pecuniary loss”8 or is in an action of tort.” If a new

trial is granted for mistake of the jury costs of trial should be taxed to the moving

party as a condition.“ There is no rule limiting the number of trials,”1 except

that much stronger cases will be required to set aside successive verdicts to the

dence. Lime v. Macon, 118 Ga. 840. Where

the verdict is for a sum in excess of that de

manded in the complaint and which the evi

dence sustains, the complaint may be amend

ed. Noyes Carriage Co. v. Robbins, 31 Ind.

App. 300. \Vhere fair conflict of evidence.

[.ee v. Huron Indemnity Union [Mich.] .7 N.

W. 709. Evidence not so inherently unrea

sonable as to require a new trial. Hunt v.

St. Paul City R. Co.. 89 Minn. 448, 95 N. W.

312. That there were more witnesses on

one side than on the other is not ground for

a new trial. Campbell v. Delaware a. A.

Tel. & Tel. Co. [N. J. Law] 56 Atl. 303.

Though' court is not convinced that there

is a fair preponderance of evidence to sup

port verdict, where there is conflict, and

nothing to show passion or prejudice of jury.

no new trial should be granted. Eagan v.

Hyde, 84 N. Y. Supp. 540. Evidence justified

verdict though plaintiff recovered only half

the wages claimed, Anderson v. McDonald.

31 Wash. 274. 71 Pac. 1037.

81. Farrell v. St. Louis Transit Co. [Mo.

App.] 78 S. W. 312. The trial court may

grant a new trial for excessive damages

unless the action is manifestly arbitrary.

Luyties v. Hardy, 101 Mo. App. 693, 74 S. W.

167. Only where there is abuse of discre

tion will the appellate court interfere with

a new trial for excessive verdict resulting

from passion and prejudice. Friedman v.

Pulitzer Pub. Co.. 102 Mo. App. 683, 77 S. W.

340. The verdict is not excessive though

the court would not have given one so large.

Dickerson v. Payne [N. J. Law] 53 Atl. 699.

82. New trial granted for nominal ver

dict where evidence showed substantial serv

ice rendered it employment at all. Thomp

son v. Burtis. 65 Kan. 674. 70 Pac. 603.

Grossly inadequate. Reliance T. & D. Works

v. Mitchell, 24 Ky. L. R. 1286, 71 S. W. 425.

New trial for inadequate damages, though

trial court was of opinion should not recov

er at all. Milliken v. New York. 82 App.

Div. [N. Y.] 471. Granted for inadequate

damages on the same principle as for ex

cessive damages. Stuart v. Press Pub. Co..

83 App. Div. [N. Y.] 467. New trial granted

where Verdict was grossly inadequate and

did not even cover medical expenses. Ba

rette v. Carr [Vt.] 56 Atl. 93.

88. Under Cal. Code Civ. Proc. 5 657, ai

lowing new trials where insufiicient evi

dence. and which is not in violation of Cal.

Const. art. 1. Q 7, as to jury trials. trial

court may grant new trial unless successful

party consents to a reduction. Ingraham v.

Weidler, 139 Cal. 588. 73 Pac. 415. Under

Iowa Code, 1 8755, an inadequate verdict

may be set aside as being against evidence.

Tathwell v. Cedar Rapids [Iowa] 97 N. W.

96. Where damages are insuflicient.‘ the ver

mcg ls against the. evidence. Bodie v.

4-h....~,,._qmn & W. C. R. Co.. 66 S. C. 302.

84. Schmitt v. Northern Pac. R. Co. [Wis]

98 N. W. 202; Ross v. Robertson [N. D.] 94

N. W. 765. Verdict of 876 reduced to $2,

the actual damage, as no special damages

claimed. Rose v. King, 76 App. Div. [N. Y.]

308. N. Y. Code Civ. Proc. § 999, allows court

in its discretion to reduce an excessive ver

dict. Lawrence v. Wilson, 86 App. Div. [N.

Y.] 472. Under Sayles‘ Civ. St. 1897, art. 1029a,

remission of excessive verdict may be re

quired as condition of denying a new trial.

Ft. Worth & D. C. R. Co. v. Linthicum [Tex.

Civ. App.] 77 S. W. 40. Appeal from order

allowing ten days in which to consent to

reduced verdict extinguishes the option.

Swett v. Gray. 141 Cal. 63. 74 Fee. “439.

85. Where the trespass and damage are

in dispute. the Judge cannot arbitrarily re

mit part as condition of refusing new trial.

Daniel v. Bailey, 118 Ga. 408.

86. New trial and not a reduced verdict

where excessive because of error in instruc

tions. Jacoby v. Johnson [C. C. A.] 120 Fed.

487.

87. Trial court may permit plaintit! to

remit part of verdict. and refuse new trial,

unless not apportionable, or the result of

prejudice. Creve Coeur Lake Ice 00. v.

Tamm. 90 Mo. App. 189. Where the damages

are so large that the jury must have mis

conoeived the evidence or are the result of

passion, prejudice. partiality, or improper

motive, the verdict cannot be remitted. but

there must be a new trial. Close v. Hinsley.

104 Ill. App. 65. Error to reduce verdict

from 8600 to 8150 as such excess could only

be because of passion and prejudice. for

which there must be a new trial. but verdict

held not excessive. Plaunt v. Ry. Transfer

Co. [Minn.] 97 N. W. 433.

88. Under Kan. Code Civ. Proc. i 307, new

trial should not be granted because of small

ness of damages, if they equal the pecuniary

loss. Metropolitan St. R. Co. v. O‘Neill

lKan.) 74 Pac. 1105. Under Neb. Code Civ.

Proc. § 315. new trial not granted for small

ness of damages if they are equal to pe

cuniary injury. O'Reilley v. Hoover [Neb.]

97 N. W. 470. Granted where damages in

adequate to cover even pecuniary loss trom

injury. Caswell v. North Jersey St. R. Co.

[N. J. Law] 54 Atl. 565.

80. Insufficient but more than nominal

damages. Hamilton v. Pittsburgh, C.. C. &

St. L R. Co., 104 Ill. App. 207.

00- Helgers v. Staten Island M. R. Co.,

69 App. Div. [N. Y.] 570, citing many ac

cordant cases. Where there is no assign

ment of reason for new trial, it is pre

sumed to be for errors of jury, except where

verdict was directed. Second Nat. Bank v.

Smith, 118 W'is. 18. 94 N. W. 664.

91. Court hesitates to grant a. third trial.

Brown v. Paterson Parchment Paper Co. [N.

J. Law] 55 Atl. 87.
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same effect," though a verdict will never be sustained upon a mere scintilla of evi

dence.” An appellate court will only interfere with a trial court’s decision in ex

treme cases“ or where the jury have found a certain act not to be negligence,'_‘

and interference is less likely where a new trial is granted than where refused,“ or

where the trial court acts promptly."

(§ 2) G. Surprise, accident, or mistake—Surprise resulting from fraudu

lent misrepresentation,” failure of juror to disclose material facts on voir dire,"

absence of a witness where there was no negligence,1 false testimony,2 'or from fail

ure to require proof,8 may in the discretion‘ of the trial court be ground for new

trial, if some proof is presented on the motion,“ and necessary objections were

taken at the trial.”

02. Much stronger case required to inter

fere with second verdict. Hackney v. Ray

mond Bros. Clarke Co. [Neb.] 94 N. W. 822.

May grant second new trial when evidence

left matter uncertain. Kimbrough v. Bos

well [Ga.] 45 S. E. 977. May have second

new trial where doubt if prima. facie case

rebutted. Johnson v. McKay [Ga] 45 S. E.

992. After two verdicts have been set aside

as against the weight of evidence, and there

is a third for the same party, and there is

some evidence to support it, the refusal of

a new trial by the trial court will nOt be

disturbed. Hyde v. Haak [Mich.] 93 N. W.

876.

93. Duty to grant third new trial where

convinced verdict the result of misunder—

standing, prejudice or undue influence. Hurt

v. Louisville & N. R. Co. [Ky.] 76 S. W. 502.

04. Under Pa. Laws 1891, p. 101, power to

reverse trial court's decision to be exercised

only in extreme cases. Marcy v. Brock [Pa..]

56 Atl. 335. Under Ga. Civ. Code, i 5585.

where law and evidence do not demand ver

dict, appellate court will not interfere with

first grant of a new trial. Peed v. Hamil

ton. 117 Ga. 449: Cordray v. Savannah. '1‘. &

I. of H. R.. 117 Ga. 464; Fell v. John Han

cock M. L. Ins. Co. [Conn.] 67 Atl. 175; Gar

rett v. Driver-Harris Wire Co. [N. J. Law]

57 Atl. 127; Shibley v. Gendron [R 1.] 57

Atl. 504: Maynard v. Newton, 116 Ga. 195.

“5- Boarding a moving train. Chicago &

A. R. Co. v. Gore. 105 Ill. App. 16. Circuit

Court of Appeals will not review denial of

motion. Smith v. Hopkins [C. C. A.] 120

Fed. 921. Where conflict of evidence. not

enough that court on reading would decide

differently. Van Meter v. Lambert, 104 Ill.

App. 248. Appellate court will not interfere

with grant of new trial, where evidence

slightly preponderates against the verdict.

Dieckman v. Weirich, 24 Ky. L. R. 2540. 73

S. W. 1119. Where evidence not palpably in

favor of verdict. grant of a new trial on

the ground that it was palpably against

weight of evidence will not be reversed.

Los v. Scherer [Minn] 97 N. W. 123. Deci

sion of trial court will not be reversed un

less defeated party made motion for judg

ment at trial. Rnckman v. Ormond, 42 Or.

209. 70 Pac. 707. Will not interfere with de

nial of new trial, unless no credible evi

dence to support verdict. Kennedy v. Plank

[Wis] 97 N. W. 895.

90. Reliance '1‘. 8.: D. Works v. Mitchell,

24 Ky. L. R. 1286. 71 S. W. 425: Floyd v.

Paducah R. d: L. Co.. 14 Ky. L. R. 2364, 73

S. W. 1122; Rochford v. Albaugh [8. D.] H

N. W. 701.

Illness of party' or near relative,‘ or of attorney“ when at

Contra, appellate court will not reverse ac

tion of trial court in refusing new trial on

ground that the verdict is against the weight

of the evidence, nor will it reverse the

granting of a new trial for such ground.

Vastine v. Rex. 93 Mo. App. 93.

M. New trial granted by court of its own

motion. Uncas Paper Co. v. Corbin [Conn.]

55 Atl. 165.

98. New trial as fraud where plaintiff be

fore trial was told in response to an in

quiry that there had been no change in by

laws. Grand Lodge, A. O. U. W., v. Scott

[Neb.] 93 N. W. 190.

99. Under Utah Rev. SL 1898, § 5292,

where juror on voir dire failed to disclose

a material fact. that he was a creditor of.

and was suing. plaintiff. Tarpey v. Madsen.

26 Utah, 294, 73 Fee. 411.

1. No new trial will be granted where

witness failed to appear though telephoned,

but not subpoenaed (Johnson v. Doon [Mich.]

91 N. W. 742) or where witness absent who

was present the day before in court. and at

torney took no steps at trial to protect his

rights (Erichson v. Sidlo, 76 App. Div. [N.

Y.] 347).

2. New trial refused where adverse wit

ness swore falsely as to position of shadow

of telegraph pole, a material issue. as there

could be no surprise. Powers v. Penn M.

L. Ins. Co.. 91 Mo. App. 55.

8. But new trial was refused where re

citals in court's order releasing sureties not

true, and their acceptance as true without

proof was not anticipated. State v. Bongard.

89 Minn. 426. 94 N. W. 1093.

4. N. H. Pub. St. 1901. c. 230, 5 1. permits

new trial in any case where through acci

dent, mistake. or misfortune, justice has not

been done, and a further hearing would be

equitable. Eia v. Eia [N. H.] 55 Atl. 858;

State v. Bongard, 89 Minn. 425, 94 N. W.

1093; Anderson v. Medbery [8. D.] 92 N. W.

1087. Aflidavits of statements made to at

torney by persons not parties, contradicting

their testimony on trial. considered. Ford v.

McLane [Mich.] 91 N. W. 617. Defendant

cannot have new trial because plaintiff failed

in personal injury suit to produce his phy

sician, after effort. Pittsburg. C., C. & St.

L R. Co. v. Robson. 204 Ill. 254, 68 N. E.

468.

5. Where failure to prove defendant op

erated the railway, some degree of proof. and

not mere belief necessary on motion. Boiak

osky v. Phila. & R. R. Co.. 126 Fed. 230.

8. Where administrator suppressed evi

dence and hunted up evidence for adverse

party, it is_ not ground for new trial for ad
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the last moment,10 inadvertence of court“ or loss of pleadings or files,12 where no

fault is attributable to the moving party,“ may be accident entitling a party to a

new trial; and misapplying,“ or not offering" evidence, or failure 'to appear at

trial“ or to reply," may be relieved against if party avers good cause of defense,1L8

but there must be a clear showing of diligence."

(§ 2) H. Newly-discovered evidence—A new trial will not be granted for

newly-discovered evidence which is merely cumulative,“ impeaching,’1 uncertain,”

ministrator de bonis non. who was ap

pointed after trial, after having originally

declined and who had been present at trial

without objecting. Lane v. Bowes [Ind.

App.] 67 N. E. 1002. It is not surprise that

party had no time to identify weigh tick

ets when knew of it before trial clOsed.

Matonshels v. Dutcher [Neb.] 93 N. W. 1049.

New trial was refused where there was no

exception to compelling trial in absence of

plaintiff (Newtson v. W’alker [Neb.] 95 N.

W. 470) or where made no effort to obtain

continuance for a witness known to be un

able to attend; who was wanted to contra

dict a witness who had changed his testi

mony from that given at a. former trial

(Tex. Cent. R. Co. v. Yarbro [Tex. Civ. App.]

74 S. W. 357).

7. Where defendant was sick and trial

was not adjourned. Merritt v. Mayfield, 89

App. Div. [N. Y.] 470. Where defendant, a

material witness. was absent because of ill

ness and continuance refused. Low, etc.,

Water Co. v. Hickson [Tex. Civ. App.] 74 S.

W. 781.

8. Where plaintiff, a physician, by reason

of the serious sickness of his daughter for

three weeks before trial and misunderstand

ing of his attorney. was prevented from pre

paring hls case. Jackson v. Shapard, 24 Ky.

L R. 713. 69 S. W. 954.

9. Error to refuse continuance where at

torney stated he was too sick to try case.

Thompson v. Hays [Ga.] 45 S. E. 970.

10. Under Ky. Civ. Code Prac. § 518, au

thorizing new trial for unavoidable casualty

or misfortune preventing a party from ap

pearing or defending, the illness of attor

ney at last moment is ground for new trial.

Bone v. Blankenbaker, 24 Ky. L. R. 1438,

71 S. W. 638.

11. The court stated to the attorneys for

both sides that the suit might be left open

until the trial of a companion case in an

other county. The court forgot the state

ment, and the case being on the trial dock

et, was dismissed without notice to plaintiffs

or their attorney. Goff v. Wilburn [Ky.] 79

S. W. 232. _

12- Where answer lost and not filed and

told by plaintiff‘s agent that case was set

tled. Head v. Ayer & L. Tie Co., 24 Ky. L.

R. 728. 70 S. W. 55.

13. Failure to return bill of exceptions in

statutory time, or loss of files. where no

effort was made to replace them, is not

ground. Saxton v. Harrington [Neb.] 94 N.

W. 605.

14. Where evidence misunderstood and

applied to wrong pulley. L’Esperance v.

Hebron Mfg. Co., 25 R. I. 81.

15. No suflicient reason shown for not

offering testimony as to lease at trial. Da

vis v. Tillar [Tex. Civ. App.] 74 S. W. 921.

16. Where party did not appear at trial

because he did not know of altered deed,

and was not negligent. Gill v. Fugate [Ky.]

78 S. W. 188. Absence of counsel. where

leave of absence granted was intended for

other cases, no ground for new trial. South

ern R. Co. v. Beach. 117 Ga. 81.

17. Where answer amended day before

trial and judgment non obstante veredicto

because of failure to reply. 111. Cent. R.

Co. v. Beauchamp [Ky.] 77 S. W. 1096.

18. Where illness prevented attendance of

pggty. Prentice v. Oliver [Ky.] 78 S. W.

4 .

19. Where matters not brought to atten

tion of the court before jury retired and

which were not referred to in the charge

might have attected the measure of damages

for breach of contract. Kenney v. Knight.

127 Fed. 403. Plaintiff on advice of her

counsel did not set up an available defense

to a. partition. She was aware of it, but was

advised that another defense was sufficient.

Held such a showing insufliclent to set aside

a Judgment on motion for a new trial. Al

len v. Foster [Tex. Civ. App.] 74 S. W. 800.

20. U. S. v. Ng Young, 126 Fed. 425; Jane

way v. Burton, 102 Ill. App. 403; Turner v.

Davis, 132 N. C. 187; Grapes v. Sheldon, 119

Iowa, 112, 98 N. W. 57; Connell v. Connell,

119 Iowa, 602, 93 N. W. 582; Mattern v. Sud

darth. 66 Kan. 862, 70 Pac. 874; Moorehead v.

Robinson [Kan.] 75 Fee. 603', Morin v. Ro

barge [Mich.] 93 N. W. 886; Cheever v.

Scottish U. k N. Ins. Co., 86 App. Div. [N.

Y.] 331: San Antonio & A. P. R. Co. v. Moore

[Tex. Civ. App.] 72 S. W. 226; Parham v.

Shockler [Tex. Civ. App.] 73 S. W. 839;

Kreielsheimer v. Nelson, 31 Wash. 406, 78

Pac. 72. On sharply contested question at

trial. Heenan v. Redmen, 101 Ill. App. 603.

As to use of arm (Linton v. Smith, 31 Ind.

App. 546, 88 N. E. 617) cumulative and un

satisfactory (Akers v. Akers, 24 Ky. L. R.

636, 69 B. W. 715). As to unfriendly rela

tion between deceased and his daughter.

Gibson v. Sutton, 24 Ky. L R. 868, 70 S. W.

188. Aflidavit of witness that he had made

mistake as to place of accident, and defect

was really not so great. Richmond v. Mar

tin [Ky.] 78 S. W. 219. Same witness as at

trial. Campion v. Lattimer [Neb.] 97 N. W.

290. One witness had testified as to evi

dence alleged to be new. Benson v. Hamil

ton [Wash.] 75 Pac. 806. The jury found a

verdict on testimony of one witness. New

trial not granted. No error. Id. Relate to

matters already established. Norbury v.

Harper [Neb.] 97 N. W. 438. Evidence only

tended to reduce amount of recovery. Mo.,

K. & T. R. Co. v. Gist [Tex. Civ. Ann] 73

S. W. 857. Evidence of handwriting. Col

lins v. Weiss [Tex. Civ. App.] 74 S. W. 46.

Evidence that place did not exist when pay

ment made not cumulative. Union C. L. Ins.

Co. v, Loughmiller [Ind. App.] 69 N. E. 264.

21. Miller v. Potter, 102 Ill. App. 483;

Smith v. Shook [Mont] 75 Pac. 513; North
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immaterial” or incompetent,“ nor where due diligence," that is thorough and un

tiring search“ to obtain it, has been used before trial,” or good excuse shown."

Chicago St. R. Co. v. Wellner, 105 Ill. App.

652; Louisville Ins. Co. v. Hoffman, 24 Ky.

L. R. 980. 70 S. W. 403; Davis v. State. 116

Ga. 87. Evidence that plaintiff had falsely

testified as to a previous injury immaterial

and merely impeaching. Chicago & E. I. R.

Co. v. Stewart, 203 111. 223, 67 N. E. 830.

Cumulative and not conclusive. Springer v.

Schultz, 105 Ill. App. 544; Pelly v. Denison

& S. R. Co. [Tex. Civ. App.] 78 S. W. 542.

22. Where witness who was to prove al

leged title bond had already contradicted

himself. Ramey v. Crum, 24 Ky. L. R. 741,

69 S. W. 950. Testimony extremely slight as

compared with almost conclusive proof of

other side. Young v. Warren County Bank.

91 Mo. App. 644. Inconclusive and uncertain;

one witness testified at trial. Duckworth v.

Ft. “’orth 8: R. G. R. Co. [Tex. Civ. App.]

75 S. W. 913.

23. Gibson v. Hunt [Iowa] 94 N. W. 277.

Where injured by fall of elevator because of

defective bolt, not material to show was ex

perimenting with safety device. Springer v.

Schultz, 205 Ill. 144, 68 N. E. 753. Evidence

of a. lease from daughter not effective to

show consideration of a deed to her. String

fellow v. Hanson, 25 Utah. 480, 71 Pac. 1052.

Affidavits of witnesses unknown and not dis

coverable at time of trial of action for

breach of marriage contract. detailing facts

which show that no marriage was ever en

tered into furnish grounds for new trial.

Meisch v. Sippy, 102 Mo. App. 559, 77 S. W.

141.

24. Rice's Ex'rs v. Wyatt [Ky.] 76 S. W.

1087. Aflidavit of conversation with plain

tiff's husband mere hearsay. Spalding v.

Edina. [510. App.] 78 S. W. 302. Evidence

as to events occurring after trial, as bank

ruptcy (Denny v. Broadway Nat. Bank, 118

Ga. 221) or sale of horse by partner after

trial (Johnson v. Johnson [Colo.] 72 Pac.

604).

25. Not diligent. Rodgers v. Turpin, 118

Ga. 831; Springer v. Schultz, 205 Ill. 144. 68

N. E. 753; Grapes v. Sheldon, 119 Iowa, 112,

93 N. W. 57; Moorehead v. Robinson [Kan.]

75 Pac. 503; Seaman v. Clarke, 75 App. Div.

[N. Y.] 345; Lyon v. Wilcox, 85 App. Div.

[N. Y.] 617; Huse & L. Ice & Transp. Co. v.

Wielar, 86 N. Y. Supp. 24; Edwards v. An

derson, 31 Tex. Civ. App. 131, 71 S. W. 555:

Mo.. K. & T. R. Co. v. Huff [Tex. Civ. App.]

78 S. W. 249. Witness appeared when trial

ended and no effort made to reopen before

the decision was filed nearly two months

later. U. S. v. Ng Young. 126 Fed. 425.

Not due diligence to procure new evidence

as to extent of plaintiff's injuries where al

leged not able to trace plaintiff from hos

pital, but did not allege what efforts were

made. Chicago & A. R. Co. v. Raidy. 203

Ill. 310, 67 N. E. 783. Could have ascer

tained location of office. Union C. L. Ins.

Co. v. Loughmiller [Ind. App.] 69 N. E. 264.

Facts as to diligence must be set forth with

particularity. and it is not enough to show

that the evidence was not known to one of

applicants, who was an invalid. Bertram

v. State [Ind. App.] 69 N. E. 479. Facts of

common knowledge which might have been

discovered. Louisville Ins. Co. v. Hoffman,

24 Ky. L. R. 980, 70 S. W. 403. Failure to

show why evidence that plaintiff had suf

fered from disease for years was not pre

sented earlier. Louisville v. Vi'alter's Adm'x

[Ky.] 76 S. W. 516. Evidence given to at

torney while other attorney making closing

address to Jury. Summers v. Metropolitan

L. Ins. Co., 90 Mo. App. 691. Offer to prove

age by witness who had seen family Bible.

where application had been made for a con

tinuance because of his absence. St. Louis

S. W. R. Co. v. Bowles [Tex. Civ. App.] 72

S. W. 451. Where situation pointed to wit

ness as person likely to know about the mat

ter. Parham v. Shockler [Tex. Civ. App.l

73 S. W. 839. Evidence as to disqualifica

tion of probate Judge who made sale many

years before. El Paso v. Ft. Dearborn Nat.

Bank [Tex. Civ. App.] 71 S. W. 799. Affida

vit of one of two attorneys that he did not

know of evidence before. King v. Hill [Tex.

Civ. App. 75 S. W. 550. Where party well

acquainted with person whose evidence was

offered. Pelly v. Denison & S. R. Co. [Tex.

Civ. App.] 78 S. W. 542. Where no efllort to

inquire of person living in same house with

plaintiff. and a. second trial one year after

first. Jordan v. Seattle. 30 Wash. 116. 70

Pac. 743. Alleged release in possession of

party asking new trial. Schmitt v. Northern

Pac. R. Co. [Wis.] 98 N. W. 202. But there

was diligence where witness before trial had

denied knowledge (Chicago dz E. I. R. Co. v.

Syster [Ind. App.] 69 N. E. 476). and in se

curing new evidence of health of applicant

for life insurance (St. Louis & S. F. R. Co.

v. Gaston [Kan] 72 Pac. 777), and where

affidavit of one who had no interest that ho

had made diligent search before trial to

secure firm books, and had only discovered

them by accident afterwards (\Vaite v. Fish

[8. D.] 95 N. W. 928). It is not enough to

entitle a. party to maintain a. bill of review

that the new evidence shows the decree to

have been technically erroneous. It must

appear that the complaining party was de

prived of a substantial equity. The making

of conditional deeds pending suit for rescis

sion of contract of purchase to become ef

fective in accordance with the result of the

suit. Keith v. Alger [C. C. A.] 124 Fed. 32.

Discovery of other alleged anticipatory pat—

ents in the public records is not sufficient

basis for a bill to review a. decree sustain

ing a patent. Kissinger-Ison Co. v. Bradford

Belting Co. [C. C. A.] 123 Fed. 91. Before

allowing a bill of review to be filed on the

ground of after discovered evidence. the

court must be satisfied that the evidence

relied on is new and could not by ordinary

diligence have been discovered prior to de

cree complained of. Baker 1!. Watts [Va-1

44 S. E. 929.

20. Where no affidavit to show the appli

cant searched register or made inquiries of

guests at hotel near accident, but merely

that diligent inquiry was made of persons

likely to know and all sources of informa

tion searched, and witness was at hotel,

though a transient, and gave no informa

tion of her knowledge until after trial.

Gulf. C. & S. F. R. Co. v. Blanchard [Tex.

Civ. App.] 73 S. TV. 88. Affidavit that wit

ness. whose home was opposite place of ac

cident. was out of the state, does not show
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But the evidence should be such as would probably lead to a diiferent result,” and

must be supported by affidavits”0 and record of trial,“ so as to appeal strongly to

the discretion" of the trial court, as newly-discovered evidence is regarded with

distrust,“ and as its decision is seldom disturbed.“

affirmatively that it was Impossible by or

dinary diligence to procure her attendance

at trial. Atlanta. Rapid Transit Co. v.

Young. 117 Ga. 349.

27. Known to defendant before trial

[Iowa Code. i 4092]. Connell v. Connell, 119

lowa, 602, 93 N. W. 582. Where applicant

knew a draft In bank was important evi

dence and did not apply for it until a short

time before trial, when he failed to find it.

Mattern v. Suddarth, 65 Kan. 862. 70 Pac.

674. Failure to show that facts were not

known before trial. or why not presented

before. Nisbet v. Wells [Ky.] 76 S. W. 120.

Refused for evidence con isting of certain

deeds of whose existence a torney knew be

fore trial. De Lassus v. Winn. 174 M0. 636.

74 S. W. 635. Must appear could not have

discovered and produced at trial. Matou

shek v. Dutcher [Neb.] 98 N. W. 1049.

Where knew name and address of witness

tong before trial, without getting her evi

dence. Lane v. Brooklyn Heights R. Co., 85

App. Div. [N. Y.] 85. Did not show source

of knowledge of evidence of handwriting.

and though knew of deed, took no steps to

inquire before trial. Collins v. Weiss [Tex.

Civ. App.] 74 S. W. 46. Where before trial

secured names but not the addresses of two

witnesses. employees of adverse party. Bul

lock v. White Star S. 8. Co.. 30 Wash. 448,

'10 Pac. 1106.

28. Cheever v. Scottish U. & N. Ins. Co.,

R6 App. Div. [N. Y.] 381. Not necessary to

\allege due diligence where existence of writ

ings corroborating oral agreement to de

vise not known of until discovery (Conlon

v. Mission of Immaculate Virgin, 87 App.

Div. [N. Y.] 165) or where did not know of

existence of private memorandum book of

adverse party which was material evidence

(Owsley v. Owsley [Ky.] 77 S. W. 397). No

excuse that witness at trial failed to recol

lect that fire burned for two days. Huse &

L. Ice 8: Transp. Co. v. Wielar, 86 N. Y.

Supp. 24.

29. Chicago 8: E. I. R. Co. v. Syster [Ind.

App.] 69 N. E. 476; San Antonio & A. P. R.

Co. v. Moore [Tex. Civ. App.] 72 S. W. 226.

Where witness claimed he met plaintiff. ac

cused of setting the fire. at the fire, while

he testified he was at a distance. Germin

der v. Machinery M. Ins. Ass'n, 120 Iowa.

614, 94 N. W. 1108. Witness to accident,

where no direct evidence before, and not

known before trial. Schnee v. Dubuque

[Iowa] 98 N. W. 298. Where unerring and

convincing and probably have preponderat

ing influence. Owsley v. Owsley [Ky.] 77 S.

W. 897. Where affidavit of person unknown

at time of trial. detailing facts which would

show no marriage. Meisch v. Sippy, 102 Mo.

App. 559. 77 S. W. 141. Where of such a na

ture as would probably change result.

though largely cumulative. Chadron L. &

B. Ass'n v. Scott [Neb.] 96 N. W. 220. Near

ly irresistible evidence. Newschloss v. Witt

ner. 86 N. Y. Supp. 211. Must have been dis

covered subsequent to trial and due diligence

used. San Antonio & A. P. R. Co. v. Moore

[Tex. Civ. App.] 72 8. W. 226. New trial

A motion for new trial on the

refused as no probable change. Lane V.

Brooklyn Heights R. Co., 85 App. Div. [N.

Y.] 85: Kennedy v. Plank [Wis.] 97 N. W.

895. By no means conclusive. or probable

that another trial would result differently.

Miller v. Potter, 102 Ill. App. 483. Not grant

ed to enable a party to make a somewhat

stronger case. Chicago & E. I. R. Co. v.

Stewart, 104 Ill. App. 37. Must be such as

ought to produce a different result on the

merits. Springer v. Schultz, 105 Ill. App.

544. Did not make different result reason

ably certain. Collins v. Weiss [Tex. Civ.

App.] 74 S. W. 46; Mo., K. & T. R. Co. v.

Huff [Tex. Civ. App.] 78 S. W. 249.

80. No afl‘ldavit of credibility of witness

[6a. Civ. Code, § 5481]. Atwater v. Hannah,

116 Ga. 745. Must have affidavits of wit

nesses or excuse for failure. Janeway v.

Burton, 201 Ill. 78. 66 N. E. 337. No affidavit

from parties who would give evidence. Sto

ver v. Flower, 120 Iowa, 514. 94 N. W, 1100.

Must have "affidavit showing truth' of

ground." Hall v. Graziana, 25 Ky. L. R. 14,

74 S. W. 670. I‘Vhere no affidavit of witness.

or excuse for failure to produce One. El

liott v. Martin. 27 Mont. 519, 71 Pac. 756.

Her affidavit did not assert that she would

testify. Lane v. Brooklyn Heights R. Co.,

85 App. Div. [N. Y.] 85: Cheever v. Scottish

U. 8: N. Ins. Co., 86 App. Div. [N. Y.] 331.

31. Properly denied where none of testi

mony taken at trial before court, as might

be merely cumulative. Hopkins v. Watson

[Kan.] 74 Pac. 233.

82. Coleman v. Cole. 96 Mo. App. 22, 69

S. W. 692; San Antonio 8: A. P. R. Co. v.

Moore [Tex. Civ. App.] 72 S. W. 226. Evi

dence attacking character. and counter

showing justified refusal. McNatt v. McRae,

117 Ga. 898; Turner v. Davis. 132 N. C. 187:

Pitman v. Holmes [Tex. Civ. App.] 78 S. W.

961; Grand Lodge. A. O. U. W., v. Bartes

[Neb.] 98 N. W. 715; Monmouth Pottery Co.

v. White [Utah] 75 Pac. 622. Where it was

shown plaintiff was hurt after accident since

this went only to extent of injuries. Louis

ville & 0. Packet Co. v. Mulligan [Ky.] 77

S. W. 704. Where inherent and apparent

lack of truthfulness in affidavits. Kosmerl

v. Mueller [Minn.] 97 N. W. 660. Discretion

in trial court where merely cumulative and

impeaching, and would not probably change

result. Riley v. Mo. Pac. R. Co. [Neb.] 95

N. W. 20. Discretionary and may grant new

trial without affidavits and though strict

rules of evidence are not followed where it

appears justice requires it. Ela v. Ela [N.

H.] 55 Atl. 358. Discretion, though amend

ment to answer necessary to permit defense

sought to be interposed. Polk v. Carney [S.

D.] 97 N. W. 860.

88. To be regarded with distrust.

ram v. State [Ind. App.] 69 N. E. 479.

84. Where contradictory, finding will not

be disturbed. Culp v. Mulvane. 66 Kan. 143,

71 Pac. 273. Will not reverse unless abuse

shown. Summers v. Metropolitan Life Ins.

Co., 90 Mo. App. 691. Discretionary, though

made before different judge. Hausmann v.

Sutter St. R. Co.. 189 Cal. 174, 72 Pac. 905.

Bert
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ground of newly-discovered evidence must be supported by afiidavits showing what

the witnesses will testify, that it is probably true, and material, and that due dili

gence has been used." The fact that newly-discovered evidence was not known

at the time of trial must appear by the moving party’s own aifidavit."

(§ 2) I. As matter of right in ejectment.-—By statute in many states, a new

trial as a matter of right is granted in actions to recover land, or to quiet title."

Such statutes are strictly construed."

§3. Proceedings to procure new triaZ.—The motion for new trial should be

made within the time limited by statute," or of judgment,‘0 or at the same term“

if the ground is then known," and must be prosecuted with reasonable diligence ;“

but the time of the hearing may be extended by the court,“ or by the acquiescence

Readily reversed as made before different

Judge. and conspiracy and flat perjury in

volved. Bennett v. Riley, 82 App. Div. [N.

Y.] 639.

85. Turner v. Davis, 132 N. C. 187.

80. Smith v. Shook [Mont.] 75 Pac. 513.

87. Iowa Code, 5 4205, provides new trial

may be granted within one year from trial.

Bevering v. Smith [Iowa] 96 N. W. 1110.

Allowed in suit to cancel conveyance, as

title involved. Krise v. Wilson, 31 Ind.

App. 590, 68 N. E. 693. Motion should be

made after judgment on verdict. Davis v.

Kendall [Ind.] 68 N. E. 894. Wis. Rev. St.

1898, i 8093. allows in ejectment. and under §

3078 allowing equitable defenses a new trial

of course may be had where the answer sets

up an equitable counterclaim for specific

performance. Newland v2 Morris. 115 Wis.

207. 91 N. W. 684. May demand in open

court. or by notice on journal. though claim

for rent and damages, and equitable defense

set up. Keller v. Hawk [0k].] 74 Pac. 106.

For a second new trial party must pay

costs. Barnson v. Mulligan, 40 Misc. [N. Y.]

470.

88. Allowed any time during term. though

prayer for partition joined. Kennedy v.

Haskell [Kan.] 73 Pac. 913. But not al

lowed in partition suit. though defendant

claimed title. Moorehead v. Robinson [Kan.]

75 Fee. 503; Schllcter v. Taylor, 31 Ind. App.

164. 67 N. E. 556.

89. Mo. Rev. St. 1899, 5 808. providing

motion may be made in four days. means

calendar not court days. Long v. Hawkins

[Mo.] 77 S. W. 77. Under Mo. Rev. St. 1899,

i 803, motion must be made within four

days of trial. and the fact must appear on

the record. Pound's Estate v. Cassity. 91

Mo. App. 424. Where through oversight no

entry of filing of motion on record, the trial

court on formal application may order fil

ing to be put-on record as of day when

made. Gilmore v. Harp, 92 Mo. App. 386.

40. Motion should be made after final

judgment. Schneider v. Patton. 175 M0. 684,

75 S. W. 155. Under N. Y. Consolidated Act,

5 1367. as amended by Laws 1896, c. 748, mo

tion must be made within five days after

entry of judgment. Cothren v. Chaffee, 39

Misc. [N. Y.] 339. Application six months

after time expired not justified because

three weeks spent in negotiating for settle

ment or within discretion of court under 8.

D. Comp. Laws 1887, I 5093. McPhersOn v.

Julius [S. 1).] 95 N. W. 428. In New York

municipal court a motion for new trial must

be made at close of the trial or within five

days from judgment entered. and in the lat

ter case two days' notice of motion must be

given. and the motion must be made within

five days. Buchsbaum v. Feldman, 86 N. Y.

Supp. 747.

41. Burns' 1nd. Rev. St. 1901, 5 570, pro

viding application must be made at term

verdict rendered, or if on last day, then on

firt day of next term. is imperative, and

when record showed adverse party not pres

ent when motion filed he did not waive his

right to object. Dugdale v. Doney. 30 Ind.

App. 240. 85 N. E. 934. Under Neb. Code

Civ. Proc. I 316. application must be made

the same term. Quigley v. Mulford [Neb.]

95 N. W. 490. Presume motion made at

same term where record does not show the

contrary. Farmers’ Trust Co. v. Treeman

[OkL] 73 Pac. 300. Motion and petition in

intervention are in effect a motion for new

trial, and properly dismissed as not filed in

term. Graham v. Coolidge, 30 Tex. Civ.

App. 273, 70 S. W. 231. May be made at

same term, though in mean time application

for change of venue has been filed. Watson

v. Williamson [Tex. Civ. App.] 76 S. W. 793.

In New Jersey, law courts may grant a new

trial after the term. and equity will not

exercise its jurisdiction when relief may be

obtained at law. Hayes v. U. S. Phonogrnph

Co. [N. J. Eq.] 55 Atl. 84. In North Carolina.

motion for new trial. upon exceptions. or

for insufficient evidence, or excessive dam

ages. can only be heard at the same time

Ehemt;lal was had. Turner v. Davis, 132 N.

42. Under Burns’ Ind. Rev. St. 1901. §

572. where cause is discovered after term

at which verdict rendered party may move

within one year. Tereba v. Standard Cab

inet Mfg. Co. [Ind. App.] 68 N. E. 1033. Not

error because not filed within three days of

trial for newly discovered evidence, as under

Neb. Code Civ. Proc. § 815, it may be filed

any time during term. and heard later.

Chadron Loan & Bldg. Ass'n v. Scott [Neb.]

96 N. W. 220. The counsel did not file mo

tion for new trial within three days as re

quired by law. He did not know of certain

ruling of the court until too late to make

exceptions, of which he should have known.

Goodrum v. Grimes [Mass] 69 N. E. 1053.

43. Failure to engross and file bill of ex

ceptions to be used in the hearing of the

motion for five months from the time it was

settled and ordered engrossed. The motion

should have been denied on its merits. Gal

brith v. Lowe [Cal.] 75 Pac. 831.

44. Where motion heard after time. and

only part of period covered by extensions,

presumed that an intermediate extension
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of the parties,“ or may be set in vacation by order of court."

some states oral testimony may be received."

Affidavits and in

Notice should be given," and the

motion may be joint“ or be made after motion for judgment,“0 but it does not

operate as a stay.“ Where the error does not appear in the record, a bill of ex

ceptions“2 or a. brief of evidence“ or statement of case“ must be settled. Though

the right is statutory," the court has still some discretion.“ A settlement may

be compelled by mandamus." The motion should state the ground" and specify

was lost. Crafts v. Carr. 24 R. I. 397. 60

L. R. A. 128. Where leave to file motion

granted at term at which verdict rendered.

it may be disposed of at any subsequent

term. Walker v. Moser [C. C. A.] 117 Fed.

230. No jurisdiction to grant motion when

it was heard a week after date to which

continued. Whelchel v. Poor. 116 Ga. 426.

45. Appearance of both‘ parties waives

any discontinuance. McCarver v. Herzberg.

135 Ala. 542. Where motion that was made

during term was heard and decided without

objection in vacation, it will be assumed

that it was on an adjourned day of regular

term. State Ins. Co. v. School Dist. No. 19.

66 Kan. 77. 71 Pac. 272. Contra. S. D. Comp.

Laws. 5 5343, where no right to grant new

trial after time for appeal had expired.

though stipulated that motion 'should be

heard at a time thereafter. Bright v. Juhl

[S. D.]. 93 N. W. 648.

46. Where there was no duly entered or

der motion cannot be heard in vacation, ex

cept as provided in Ga. Civ. Code. § 4324.

Carroll v. Turnlin. 116 Ga. 716. Under Ga.

Civ. Code. § 5484. essential that motion be

filed with clerk within time, though judge

in term granted rule nisi returnable in va

cation, and other side consented. Hilt v.

Young, 1.16 Ga. 708. Where order made to

hear motion in vacation and giving until

then to prepare and have approved brief of

evidence. it is proper to dismiss 'motion to

dismiss motion for new trial. Thompson v.

Thompson, 118 Ga. 643.

47. Ford v. McLane [Mich.] 91 N. W. 817.

Oral testimony of juror received. Maton

shek v. Dutcher [Neb.] 93 N. W. 1049. Am

davits to disqualify judge from hearing mo

tion not considered where not filed within

ten days of notice of motion. ‘In re Kas

son's Estate, 141 Cal. 33. 74 Pac. 436. Mo

tion need not be verified or sustained by afli

davits filed at the time. St. Louis & S. F.

R. Co. v. Gaston [Kan.] 72 Pac. 777.

48. Service of notice under S. D. Comp.

Laws. 1887, i 5090, to apprise adverse party

of grounds is a prerequisite. and waiver

cannot be implied where there is nothing

in record to show service or presence at

hearing. MacGregor v. Pierce [8. D.] 95 N.

W. 281. That one day's notice of hearing of

motion not 'served on adverse party accord

ing to rules of local court not considered on

appeal. Cochran v. Phila. Mortg. & Trust

Co. [Neb.] 96 N. W. 1051.

49. Joint motion for new trial, which in

cludes partner who disclaims. may be sus

tained as to those who do not. Equitable

Mortg. Co. v. Gray [Kan.] 74 Fee. 614.

Where verdict was given for defendants on

different and separate defenses. a single joint

motion against them all is insufficient if

verdict good as to any one. Lydlck v. Gill

[Neb.] 94 N. W. 109. Where two or more

parties join in motion. it must be overruled

unless it can be sustained as to all.

Carthy v. Morgan [Neb.] 96 N. W. 489.

50. Right not lost because not united

with motion for judgment non obstante vere

dicto. Nelson v. Grondahl [N. D.] 96 N. W.

299. May move for new trial within time.

before motion for judgment on special find

ings has been decided it being a mere ir

regularity to file motions together. Davis

v. Turner [Ohio] 68 N. E. 819.

51. In foreclosure suit. a motion for new

trial pending will not of itself operate as

a supersedeas, or stay the issuance of an

order of sale pursuant to decree rendered.

“’alker v. Fitzgerald [Neb.] 95 N. W. 32.

52. Error should be pointed out specifical

ly and not merely in language of statute.

Hughes Bros. Mfg. Co. v. Reagan [Ind. T.]

69 S. W. 940. '

58. Where motion is set for next term.

and brief of evidence is made returnable on

day named in vacation. judge has no right

to extend time for latter. Blackburn v.

Ala. Midland R. Co.. 116 Ga. 986.

54. Court cannot of its own notion cor

rect a. statement after expiration of six

months from order. Fountain Water Co. v.

Superior Court, 139 Cal. 648. 73 Pac. 590.

Under Idaho Rev. St. 1887. § 4441. only judge

or referee, and not the attorneys can certify

to statement on motion for new trial. Van

Meter v. Squibb [Idaho] 72 Pac. 884. Amend

ment to statement of case not presented

to judge. or filed with clerk as provided in

Mont. Code Civ. Proc. § 1173. must be dis

regarded. Wright v. Mathews [Mont.] 72

Pac. 820.

55. A statutory remedy, and where rela

tor failed to appear before judge to present

amendment to statement of case, or to leave

with clerk. he lost right to have settled at

all. State v. Second Judicial Dist. Court

[Mont.] 72 Pac. 412.

58. Court has discretion to relieve party

from failure to serve statement in time. and

it will be presumed that new trial was not

refused on account of delay. Bailey v.

Kreutzmann. 141 Cal. 519, 76 Pac. 104.

Stipulation that statement might be settled

before judge who tried case at another

county seat is good and is notice to party.

Cooper v. Burch. 140 Cal. 548. 74 Pac. 37.

“’here service was made of proposed amend

ment to statement. and objection at hearing

was to any amendment at all. failure to

serve notice was waived. Swett v. Gray, 141

Cal. 63. 74 Fee. 439.

57. Mandamus is exclusive remedy to com

pel a judge to settle a statement on motion

for new trial. Hartmann v. Smith, 140 Cal.

461, 74 Pac. 7. Writ of mandate to judge to

settle a statement and bill of exceptions

will not issue where preponderance of evi

dence shows it was not presented in statu

tory time. though refusal was made on an

Mc
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the errors particularly." Thus, if the error is in instructions,“ it should set forth

the part complained of;61 or if in the evidence,“ should set it out,” or specify

the finding not sustained." Grounds not specified are not available." On a de

murrer to petition the facts are assumed to be true.“ There is no right to have

the motion heard before the same judge who tried the case."

permit motion to be amended” or may dismiss motion,“ or vacate its order.To

new trial may be given ex proprio motu,n and costs should be imposed.“

The court may

A

In

some states if no decision is made during the term, the motion is overruled."

other ground. State v. District Court of

Second Judicial Dist. [Mont.] 74 Pac. 414.

58. That findings and judgment of court

is contrary to evidence and to law does not

comply with BurnS' Ind. Rev. St. 1901, Q

568, cl. 6, allowing new trial on ground

“the verdict or decision is not sustained by

sufficient evidence or is contrary to law,"

since Judgment may be contrary though

findings are good. Lynch v. Milwaukee

Harvester Co., 159 Ind. 675. 65 N. E. 1025;

Baltimore & O. R. Co. v. Daegling, 30 Ind.

App. 180. 65 N. E. 761. Motion that evidence

is insuflicicnt “to justify findings and judg

ment. and that the same are against law" is

sufiiclent under Mont. Code Civ. Proc. §

1171, subd. 6. on ground of "insufficiency of

evidence to justify verdict or other decision,

or that it is against law." Cobban v. Heck

len. 27 Mont. 245. 70 Fee. 805'.

59. Under 3. D. Code Civ. Proc. § 803.

subd. 4, if made on minute's notice of in

tention should have specified particular

errors, or if on bill of exceptions. subds. 2

and 3, the specifications of error should have

been contained therein, or annexed. Wenke

v. Hall [8. D.] 96 N. W. 103. No waiver of

right where counsel moved for new trial,

and on court saying he would dispose of it

right away and hear the reasons. counsel

refused to urge them sarcasticaliy saying

“for fear you will grant it." but subse

quently filed his written reasons under Ill.

Practice Act. § 56. Landt v. McCullough,

206 Ill. 214, 69 N. E. 107.

60. Must point out error of specified

charge. Central of Georgia R. Co. v. Good

son, 118 Ga. 833, 45 S. E. 680. Where in

struction duly excepted to. not necessary

to again except or refer to in motion. Lin

gle v. Lingle [Iowa] 96 N. W. 708.

01. Seaboard Air Line Ry. v. Phillips, 117

Ga. 98, 43 S. E. 494. Where motion assigns

a. group of instructions as erroneous, it is

insufficient if one is good. Ledwith v.

Campbell [Neb.] 95 N. W. 888.

02. Where complaint was on admission of

evidence and did not show What it was.

Spinks v. Thornton, 117 Ga. 829. Where

for error in evidence, must show what ob

jection made before trial judge. Wood

bridge v. Drought. 118 Ga. 671.

03. Cannot be considered because of ex

clusion of evidence. where what witness

would have answered does not appear.

Courier-Journal v. Howard [G8.] 46 S. E.

440. Motion to disregard statement will be

sustained where it does not specify wherein

evidence insufficient. Robson v. Colson

[Idaho] 72 Pac. 951.

64. Specification that evidence insufficient

as to certain findings, not too general.

Holmes v. Hoppe, 140 Cal. 212, 73 Pac.

1002. Specification that evidence does not

justify particular finding to sumcient. Swift

v. Occidental Min. k. Petroleum Co., 141 Cal.

161, 74 Pac. 700. Specification that evidence

insufficient to sustain finding that defendant

had title to land is sufiicient. Harris v.

Duarte. 141 Cal. 497, 75 Pac. 58.

Contra. specification that evidence insufil

cient to justify certain finding does not

sufiiciently comply with Mont. Code Civ.

Proc. 5 1178 requiring one to specify par

ticularly in what respect the evidence is in

sufilclent. Finlen v. Heinze [Mont.] 73 Pac.

123.

65. In action for necessaries furnished

wife and children. the fact the children were

not his not available where not mentioned

in motion. Rariden v. Mason, 30 Ind. App.

425. 65 N. E. 554.

68. Turner v. Turner, 24 Ky. L R. 1143,

70 S. W. 833.

87. Where special judge tried case be

cause of illness of regular judge, the latter

may hear motion, when former unable to

attend on last day of term. Chicago. I. &

E. R. Co. v. Cunningham [ind. App.] 69 N.

E. 304. Should regularly be heard in same

branch of court. Louisville Ins. Co. v. Hoff

man. 24 Ky. L. R. 980. 70 S. W. 403. Mo.

Rev. St. 1899. i 731, giving to judge‘s suc

cessor authority to sign bill of exceptions

carries power to pass on motion for new

trial. Fehlhauer v. St. Louis [Mo.] 77 S.

W. 843. No new trial as matter of right

where judge died before decision. but mn~

tion heard by successor. Union Pac. R. Co.

v. Lotway [Neb.] 96 N. W. 627. ‘

68. Amendment to motion allowed by

judge not bad because not served on op

ponent. Robert Portner Brewing Co. v.

Cooper, 118 Ga. 171. Discretion to allow

motion to be amended. Kreielsheimer v.

Nelson, 31 Wash. 406. 72 Pac. 72.

80. Any point of practice should be pre

sented by a motion to dismiss motion for

new trial. or it is waived. Walker v. Neil.

11'! Ga. 733. Motion to dismiss motion for

new trial lies in discretion of court. Equit

able Mortg. Co. v. McWaters [0a.] 46 S. E.

437.

70. Under 2 Ball's Wash. Ann. Codes &

St. § 4953, an order for new trial may be

vacated for mistake. but not' for error.

Coyle v. Seattle Elec. Co., 31 Wash, 181, 71

Pac. 733.

71. Where new trial granted case must

be put regularly on docket, and judgment

not given without notice to other party.

State v. Blackman, 110 La. 266.

Contra, Appellate court reversed the grant

of new trial for grounds not stated in mo

tion. Vastine v. Rex, 93 Mo. App. 93,

72. Though a. seeming hardship. Carter

v. Interurban St. R. Co.. 86 N. Y. Supp. 206.

78. Arizona Acts 1891, No. 49. par. 49,

providing motion to be deemed overruled If

not decided before end of term, is consti
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The right to appeal is limited by the motion,“ and the order will be sustained if

possible." Where a verdict is set aside because there is no evidence to support it,

it is not error to refuse a new trial."

§ 4. Proceedings at new trial.—The case should be put regularly on the

docket," and the objection that a nominal part of the 00sts has not been paid will

not be allowed on new trial many years later."

Q5.5 Arrest of judgment. A. Grounds—A motion to arrest judgment is

allowed only for 'lack of jurisdiction," or for such defects in the record and plead

ings as will not support a judgment." It is not enough that there are bad

counts“1 or a. misjoinder," or that a. demurrer would have been sustained,"3 nor

will the court go outside of the record proper“ in order to sustain motion.

(§ 5) B. Motions and proceedings

motion," and where motion is made, may

tutional. and applies, though judge by an

order in chambers continued to another

term on account of his illness. James v.

Appel. 192 U. S. 129. Refusal cannot be re

viewed where not disposed of at term, the

court taking judicial notice that term pre

sumptively ended the day before the next

term. Lose v. Doran [Aria] 73 _Pac. 448.

Wis. Rev. St. 1898. § 2878. providing that

where motion is not decided during term. it

is deemed to be overruled. may be waived

by counsel. Second Nat. Bank v. Smith. 118

Wis. 18. 94 N. W. 664. N. Y. Laws 1902, p.

1557, c. 580. requiring a judgment in fourteen

days. does not apply to a. decision on motion

for new trial. Collins v. Lamson Consol.

Store Service Co., 85 N. Y. Supp. 1110.

74. Right to new trial on grounds not

stated in motion cannot be raised in appel

late court. Janeway v. Burton, 10?. Ill. App.

403. Exceptions made during trial not pre

served where no exception to refusal of new

trial. Parsons v. Clark. 98 Mo. App. 28, 77 S.

W. 582. Where nothing to indicate the

grounds on which judge allowed amendment

to motion. it cannot be reviewed. Sterling v.

Unity Cotton Mills [Gen] 46 S. E. 975.

75. Where ground of new trial is not

stated it may be sustained on any that ap

pears. De Haven v. McAuley, 138 Cal. 573, 72

Fee. 152. Order made at general term allow

ing new trial will be supported it justified

on any ground of motion. Schnittger v.

Rose. 139 Cal. 656, 73 Fee. “9. Ground or

new trial should be stated in order, but sp

pellate court will examine record in order

to sustain the order. Bernier v. Anderson

[idaho] 70 Pac. 1027. Where order granting

new trial reversed on appeal, it is not neces

sary to settle an order denying a new trial.

Sidmonds v. Brooklyn Heights R. Co., 75

App. Div. [N. Y.) 295.

76. The jury rendered a verdict for dam

ages in an action for personal injuries when

there was no evidence to warrant the court

in submitting the case to the jury. Glennon

v. Erie R. Co.. 86 App. Div. [N. Y.] 397.

77. State v. Blackman. 110 La. 266.

78. $3.26 of costs not paid and continued

by consent for ten years. Green v. Brown

[N. M.) 72 Pac. 17.

70. Conditionally arrested judgment where

complaint in divorce did not show residence

in county. but only in state. Johnson v.

Johnson. 80 Colo. 402. 70 Pac. 692.

80. That pleadings are so radically defect

ive that successful party is not entitled to

thereon.—The court may act of its own

correct errors," all subject to exception."7

relief. must be raised by motion, or will not

be considered on appeal. Alexander v. Grand

Lodge. A. 0. U. W.. 119 Iowa. 519, 93 N. W.

508. Jolnder of improper party plaintiff.

which renders petition insufficient to support

judgment. Jones v. Kansas CityI Ft. S. & M.

R. Co. [Mo.] 77 S. W. 890. Where declaration

counts in trespass. and write entitled case.

Niles v. Brown [R. 1.] 56 Atl. 1030. In Iowa.

failure of a petition to state a cause of action

may be taken advantage of by motion in

arrest. but where the court on its own mo

tion. no question having been raised as to

the sufficiency of the pleadings. withdraws

the case from the jury, the granting of a

new trial on plaintiff's motion is not error

and will not be disturbed unless it clearly

appears that it was wrong. Brown v. Ill.

Cent. R. Co. [Iowa] 98 N. W. 625.

81. After verdict, one good count will

supportjudgment. Chicago & A. R. Co. v.

Gore. 105 Ill. App. 16; Zellars v. Mo. W. 6: L.

Co.. 92 Mo. App. 107.>

82. Not a mispleading under Hurd's Rev.

St. 1899. p. 142, § 6. Chicago & A. R. Co. v.

Murphy, 198 Ill. 462, 64 N. E. 1011.

83. Under Ill. Rev. St. c. 7, I 6. par. 9.

where special demurrer would have been

sustained because of want of allegation in

suit by administrator of damage to next of

kin. Peden v. American Bridge Co.. 120 Fed.

523. Under Hurd’s 111. Rev. St. 1899. pp. 142.

143. complaint must not merely be bad on

demurrer. but so defective as will not sus

tain a judgment. Hartrlch v. Hawes, 202 Ill.

7:34. 67 N. E. 13.

84. Under Iowa Code. i 8758. allowing ar

rest where pleadings tail to state a. cause of

1ction. it did not appear from pleadings in

suit or injunction bond that injunction suit

was still pending. though such was conced

ed at trial. and arrest denied. Lacey v. Da

vis [Iowa] 98 N. W. 366. Under Mass. Pub.

St. c. 167, 9 82, the mption is not allowed for

cause existing before verdict. as prior dis

~hnrge in bankruptcy. Lane v. Holcomb. 182.

Mass, 360. 65 N. E. 794. Only reaches defect

1ppearing on face of record proper. McGam

'non v. Millers' Nat. Ins. Co.. 171 Me. 143. 71

S. W. 150. Not proper way to raise question

of sufficiency of the evidence. Com. v. Wick

ett, 20 Pa. Super. Ct. 350. Matters of defense

cannot first be brought into the record by

motion in arrest. Vonderhorst Brew. Co. v

Amrhine [Md] 56 Atl. 833.

86. Judgment arrested within twenty'
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(§ 5) C. Effect—Where final decree entered after judgment has been ar

rested, it impliedly annuls the arrest.“

NON-NEGOTIABLE PAPER.

Any alteration of a promissory note renders it non-negotiable.” An uncer

tainty in amount or a contingency as to the time of payment of a note renders it

non-negotiable.” Municipal and county warrants are non-negotiable.u The term

“indorsement,” in its technical sense, applies only to negotiable paper," and hence

the writing, on the back of a non-negotiable note, of the names of the payees, does

not make them liable as “indorsers,”” but is equivalent to the making of a new

non-negotiable note.“ Title to a non-negotiable instrument passes by assignment

or delivery,“ and its assignment is binding on the maker, after notice to him.“

The assignor of a non-negotiable promissory note impliedly warrants that the

instrument itself is genuine." A judgment of foreclosure is not res judicata as

to the payee and indorsee of a non-negotiable note secured thereby, and a personal

judgment can be subsequently acquired against such indorser."

NOTARIES AND COMMISSIONERS OF DEEDS."

A notary forfeits his office by accepting an incompatible oflice, but if be sub

sequently performs acts as a notary he does so as an officer de facto and such acts, '

four hours by court sua sponte. Uneas Pa

per Co. v. Corbin [Conn.] 55 Atl. 166.

80. Error of law based on interpretation

of record may be corrected by trial court

where motion to arrest made. Reed v. Nich

olson, 93 Mo. App. 29.

87. Denial ot motion must be excepted to.

Parsons v. Clark & Co., 98 M0. App. 28, 77 S.

W. 582.

88. Johnson v. Johnson, 30 Colo. 402. 70

Pac 692.

89. Bailey v. Gilman Bank. 99 Mo. App.

571, 74 S. W. 874. Replevin cannot be main

tained to recover negotiable instrument un

paid, although, by reason of an immaterial

alteration, suit cannot be maintained there

on. Bailey v. Gilman Bank. 99 Mo. App. 671,

74 B. W. 874. See, also, Negotiable Instru

ments.

90. An instrument in the form of a note

and promising to pay a certain sum with

interest "and taxes," held not to be a promis

sory note, the amount being uncertain, and

that consequently a. person indorsing it in

blank did not become liable as an indorser

under the statutes of Connecticut [Gen. St.

5 1860]. Smith v. Meyers. 207 Ill. 126. 69 N.

. 858. An option to pay before maturity.

Lowell Trust Co. v. Pratt. 183 Mass. 379, 67

N. E. 363. See. also. Negotiable Instruments.

91. Germania Bank v. Trapnell. 118 GB.

578. See. also, Negotiable Instruments.

in, Lowell Trust Co. v. Pratt, 183 Mass.

979, 67 N. E. 369.

93. Where the pnycos of a non-negotia

bie note wrote their names on its back and

passed it to plaintlfl he could not recover

against them on a declaration based on an

alleged contract of indorsement. Lowell

Trust Co. v. Pratt, 188 Mass. 379, 67 N. E.

389. Parol evidence is admissible to show

the relation of persons. writing their names

on the back or I. non-negotiable note. to

the holder thereof. Young v. Behon. 53 W.

Va. 127. And where such note does not rep

resent an existing debt, one who loans mon

ey on it may. in the absence of an agree

ment to the contrary, of which he has notice,

treat those whose names are on the back of

it as copromisors or guarantors at his elec~

tion. Young v. Sehon, 59 W. Va. 127. In

Indiana, the indorsee of a non-negotiable

note may recover against the indorsers. i!

he has exercised due diligence. Huston v.

Fntka. 30 Ind. App. 693, 66 N. E. 74. When

the maker of a non-negotiable instrument

moved out of the state after it was indorsed

and assigned by the payee, the holder could

recover on the indorsement without attempt

ing to pursue the maker. Id.

94. The indorser in such case is liable on

a new promise to pay. which the party to

whom the note is passed is entitled to an

in over the blank indorsement. Lowell Trust

Co. v. Pratt, 183 Mass. 979. 67 N. E. 363.

86. Johnson v. Hibbard [Utah] 75 Fee.

797. Municipal warrants. Germania Bank v.

Trapnell. 118 Ga. 578. The delivery of a non

negotiable note to plaintiff. for a valuable

consideration and in good faith, operates as

an equitable assignment of the same. John

son v. Hibbard [Utah] 76 Pac. 737.

96. Payment by the maker of a non-ne

gotiable note to an attaching creditor of

the assignor. after notice of the assignment.

does not discharge him from liability, and is

no defense in an action against him by the

assignee. Johnson v. Hibbard [Utah] 76 Pac.

737.

177. Bailey v. Gilman Bank. 99 M0. 571, 74

S. W. 874.

98. Huston v. Fatka. 30 Ind. App. 698, 66

N. E. 74.

09. As to particular duties and powers

see, also. Acknowledgment. 1 Curr. L. p. 17;

Depositions, 1 Curr. L. p. 917, and Negotiable

Instruments, 9 Curr. L. 1018.
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done before removal from oflice, are valid as to persons other than himself.1 An

oflicer, acting as notary, cannot recover fees as such from the city in the absence of

an appropriation.’

A notary cannot act outside the territory for which he was appointed,‘ and

his jurisdiction is a matter of judicial knowledge,‘ but the regularity of his acts

will be presumed.‘

Although as a general rule an acknowledgment is void when the notary tak

ing the same is a beneficiary under the grant, the fact that the acknowledgment

of a mortgage deed to a corporation is taken by a notary who is a stockholder

therein does not invalidate the deed.‘ Nor will a relationship between the grantee

and the notary, created by marriage or employment, destroy the validity of an

acknowledgment taken by the latter.T '

The acts of a notary are ministerial,a and accordingly a statute authorizing

the notary to punish witness for contempt is unconstitutional as an attempt to

vest judicial powers in ministerial oificers.‘J

Failure to discharge any duty assumed-in the capacity of a notary is a breach

of his bond.1° And his liability is not limited to misconduct. It extends to acts

done in good faith but not in compliance with the statutory requirements.“ The

statute of limitations does not begin to run, in the case of a notary fraudulently

certifying an acknowledgment, until the injured party has discovered, or reason

ably should have discovered, the fraud."

NOTICE AND RECORD OF TITLE.

§ 1. Don: Fide Purchasers nnd the Doc

trlne of Notice (1053).

§ 2. The Recording Acts and Constructive

Notice Thereunder (1057).

§3. Recording Wlll or Probate 'l‘hereo!

(1050).

§1.

1. Old Dominion Building & Loan Ass‘n

v. Sohn [W. Va.) 46 B. E. 222. In New York,

a notary may be removed from ofllce for ac

cepting and using a free pass from a sleep

ing car company, that being a violation of

the Constitution of New York. which forbids

public omcers from using any free pass or

tree transportation. People v. Wadhams,

176 N. Y. 9. 68 N. E. 65. '

2. A salaried employe of department or

public charities was appointed notary puh

lie and prepared aflidavits to lunacy papers

taken betore him by department and city

ofllcials. Held, he could recOVer nothing

where the city had made no appropriation

to pay such fees. Spencer v. New York, 42

Misc. [N. Y.] 284.

3. Evans v. Dickinson [C. C. A.] 114

Fed. 284, construing McClellsn's Dig. {No.1

9. 191. i 1.

4. Russell v. Huntsvile R. Light &

Power Co.. 137 Ala. 627. That a person tak

ing an affidavit was a. notary in a certain

county. Black v. Minneapolis, etc.. R. Co.

[Iowa] 96 N. W. 984.

5. The court will presume that the per

son whose name appears to the jurat was a,

notary, that he acted Within the county of

his jurisdiction, that an affidavit was sworn

to before or in the presence or the notary

signing the Jurat, and that it was sworn to

by the subscriber of the amrinvlt. Block V.

§ 4. Recording or Registration of Chnflel

Mortgages and Bills 01 Sale (1059).

§ 5. Registration and Certification 0! Land

'l‘liles Under the Torrens System (1001).

Bone fide purchasers and the doctrine of notice—Independently of the

fitnneapolis & St. L., R. Co. [Iowa] 96 N. W.

4.

0. Read v. Toledo Loan Co.. 88 Ohio St.

280I 67 N. E. 729. Stockholder and presi

dent. Keene Guaranty Sav. Bank v. Law

rence, 32 Wash. 672, 73 Pac. 680. Contra.

“A stockholder in a corporation, who Is

likewise a. notary, has such a. direct. bene‘fi~

ciai interest in the corporation as to dis

qualify him from taking an acknowledg

ment of an instrument running to it." Chad

ron Loan & Bldg. Ass'n v. O'Linn [Neb.] 95

N. W. 368.

7. Banking House of A. Castetter v.

Stewart [Neb.] 98 N. W. 34. See, also, topic

Acknowledgment. 1 Curr. L. p. 18.

Si. Read v. Toledo Loan Co., 68 Ohio St.

280, 87 N. E. 729: Keene Guaranty Sav.

Bank v. Lawrence. 32 Wash. 572. 73 Pac. 68".

9. Burns v. Superior Court. 140 Cal. 1,

73 Pac. 597.

10.- Stork v. American Surety 00.. 109 La.

713. The bondsmen of a notary are liable

for his fraud in effecting a notarial cancel

lation of a mortgage. Receipt for fees as

notary shows that he acted in that capacity

and not as- attorney. Id. Negligently ac

cepting insufficient identification of grantor.

State v. Grundou. 90 Mo. App. 266.

11. Thus it, in [H.kllig an acknowledgment,

the notary relies on a mere introduction by

a friend or acquaintance o! the grantor. he
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recording acts a bona fide purchaser without notice, takes the land clear of equities

of third persons," but this rule applies only to grantees of the legal title.“ By

the recording acts the record of a conveyance is constructive notice to the world,

and conversely, conflicting conveyances operate in the order of recordation.“ The

statutes, however, give immunity against prior conveyances, only to grantees or

mortgagces in good faith. In other words, the subsequent grantee or mortgagee

must be free not only from the constructive notice provided by the record,“ but

he must be a bona fide purchaser within the common law significance of the term.

Caveat emptor applies to judicial and execution sales," and to sales by fiduciaries."

To constitute one a bona fide purchaser within this rule he must take, (a) in good

faith, (b) for a valuable consideration, (c) without notice or knowledge," though

in a few states the statutes do not require good faith and admit of no substitute

for the record."

Valuable consideration.—Purchase of land subsequent to an unrecorded deed

must be for a. valuable consideration,21 and actual payment, before receipt of no

assumes the risk of any mistake, in the

event of which he is liable on his bond for

any falsity in the certificate. Dictum. that

if the grantee make the introduction he is

estopped from setting up the notary's neg

ligence. State v. Grundon, 90 Mo. App. 266.

12. State v. Hawkins [Mo. App.] 77 S. W.

98.

18. Gordon v. Cox [Tenn.] 75 S. W. 925.

The lapse of forty years, death of all the

parties to the deed and payment of a. val

uable consideration, held to raise a pre

sumption of good faith. Dean v. Gibson

[Tex. Civ. App.] 79 S. W. 363. This presump

tion held not overcome by evidence of a sale

from an administratrix to her brother-in-law,

and that the parties were well acquainted,

it not appearing that their relations were

intimate. Id. A purchaser from one who

has obtained title by fraud must show that

he is a bona flde purchaser for value. Hey

man v. Swift, 91 App. Div. [N. Y.] 352. A

mortgage acquired in good faith is not sub

ject to a secret equity. Dill v. Hamilton,

118 Ga. 208.

14. One purchasing an equitable title is

not e. bona. fide purchaser like one getting

the legal title. and takes title subject to all

existing rights. Lowther Oil Co. v. Miller

Sibley Oil Co., 63 W. Va. 501. One purchas

ing from the grantee of a bond to convey

title, which recites a consideration paid, is

a purchaser in good faith. Title prior to

heirs of grantee of bond. Stlpe v. Shirley

['I‘cx. Civ. App.] 76 S. YV. 307.

15. Where two mortgages are executed

to secure portions of the same loan. one

first recorded has priority, the mortgages

having passed into the hands of third per

snns. Kohn v. Warner, 105 Ill. App. 321.

16. See. post, § 2.

17. Flanary v. Kane [17s.] 46 S. E. 312.

A purchaser must be held to have knowl

edge of a patent nullity in an order of sale.

Rocques v. Levecque, 110 La. 306. Delivery

of suspending bond to a. sheriff operates as

:1 suspension of a sale, and a purchaser at a

sale acquires no title. August v. Gilmer, 53

W. Va 65. Purchaser at judicial sale with

out notice of assignment of a mortgage to

one not a party to the proceedings does not

take subject to such mortgage. Gillian v,

McDowell [Neb.] 92 N. W. 99!. Purchasers

at a judicial sale are protected against an

unrecorded trust deed. Hunton v. Wood

[Va.] 43 S. E. 188. A purchaser at an exe

cution sale takes title superior to prior un

recorded deeds, if the lien of the judgment

creditor was secured without notice. Hicks

v. Pogue [Tex. Civ. App.] 76 S. W. 786.

Creditor obtaining judgment and purchasing

at a sherifi‘s sale is a purchaser in good

faith. Hendryx v. Evans, 120 Iowa. 310, 94

N. W. 853. An attachment plaintiff purchas

ing at his own sale takes the lands charged

with all the existing rights of third parties

though created by parol, Parol trust. Beid

ler v. Beidler [Ark.] 74 S. W. 13. A deed

absolute in form on the records may be

shown, by parol, to be a mortgage, and the

mortgagee’s rights are prior to those of a

creditor purchasing at a. foreclosure sale.

merely crediting the purchase price on his

deed. Long v. Fields, 31 Tex. Civ. App. 241.

71 S. W. 774. Inadequacy of bid at execu

tion sale by a grantor is not notice to his

grantee of want of title in the judgment

creditor. Unrecorded trust deed. Hart v.

Gardner, 81 Miss. 650. A purchaser of land

from a purchaser under a decree void for

want of jurisdiction is not a bona fide pure

chaser without notice. A purchaser is bound

to know the want of jurisdiction and defects

of title apparent in documents under which

he derives title. Waldron v. Harvey [W.

Va.] 46 S. E. 608.

18. Purchasers from persons acting in a

fiduciary capacity are subject to the rule of

caveat emptor. Trustee. Neary v. Neary

[Neb.] 97 N. W. 302. Administration pro

ceedings of an estate do not furnish con;

structive notice of a sale of land by an ad

ministrator. Thompson v. Rust [Tex. Civ.

App.] 74 S. W. 924. Caveat emptor applies

to purchaser at administrator‘s sale. Town

er v. Rodegeb [Wash.] 74 Pac. 60.

19. See, also, the topic Fraudulent Con

veyances, 2 Curr. Law. 116, as to rights of

grantor’s creditors.

20. Collins v. Davis. 132 N. C. 106.

21. Lloyd v. Simone [Minn.] 95 N. W. 903.

Deed given without consideration, void as to

creditors whose claims existed at the time

of its execution. Gustin v. Mathews [Utah]

70 Fee. 402. A conveyance of land by a cred

itor, made without consideration and with

knowledge on the part of the grantee, is

void. Hancock v. Elmer. 63 N. J. Eq. 802.
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tice, is indispensable.“

according to the common mode of dealing between buyers and sellers."

A valuable consideration is a fair and reasonable price,

A pre

existing debt is not such a consideration,“ but surrender of an existing right is.” A

mortgagee may be a purchaser in good faith and for a valuable consideration, with

in the meaning of recording acts, though he makes no inquiry as to other mort

gages, and though the loan is for a greater amount than the consideration men

tioned in the deed transferring title to the mortgagor."

Notice or knowledge.—To take as against a prior deed or incumbrance, the

purchaser must have no actual knowledge thereof,” in person, or by an agent“ or

privy.” Knowledge of facts putting on inquiry, is equivalent to knowledge of all

Circumstances surrounding the execution of

a deed and the price purported to have been

paid may warrant a finding of lack of con

sideration. 830 paid for land sold the follow

ing day at a profit of $500. Bigelow v. Brew—

er. 29 Wash. 670. 70 Fee. 129. One who does

not show that he actually paid any consid

eration is not a purchaser for value. Kringle

v. Rohmberg, 120 Iowa, 472. 94 N. W. 1115.

To constitute a bona flde purchaser of real

estate. a valuable consideration is necessary;

it cannot be nominal, even though it is mone

tary, as against the equitable owner, and

raises an irresistible inference of bad faith.

Mackay v. Gabel, 117 Fed. 873.

22. Trice v. Comstock [C. C. A.] 121 Fed.

620; Barstow v. Beckett. 122 Fed. 140.

23. Collins v. Davis, 132 N. C. 106.

24. Land subject to unrecorded trust.

Adamson v. Souder. 205 Pa. 498; O‘Brien v.

Fleckenstein, 86 App. Div. [N. Y.] 140. Tak

ing' a mortgage to secure a prior debt does

not constitute one a purchaser for value.

Stacy v. Henke [Tex. Civ. App.] 74 S. W.

925; Adamson v. Souder, 205 Pa. 498. But a

creditor who purchases at an execution sale

and merely credits the amount of his bid

on the judgment is not a purchaser for value.

Hicks v. Pogue [Tex. Civ. App] 76 S. W.

786.

25. Mechanic's lien. O'Brien v. Flecken

stein, 86 App. Div. [N. Y.] 140. Reservation

to a grantor in a deed is a valuable consid

eration for such deed. Aden v. Vallejo, 139

Cal. 165. 72 Fee. 905.

28. Allison v. Manzke. 118 Wis. 11. 94 N.

W. 659.

27. Mortgage. Bigelow v. Brewer. 29

Wash. 670. 70 Pac. 129. Equity. Hogg v.

Frazier. 24 Ky. L. R. 930. 70 S. W. 291. Con

tract of sale. Hunter v. McDevltt [N. D.]

97 N. W. 869. Defective execution sale. Day

v. Johnson [Tex. Civ. App.] 72 S. W. 426.

A purchaser of a mortgage and note. who

knows of a claim by the mortgagor that it

was obtained by fraud. is not a bona tide

holder. Brown v. Holden, 120 Iowa, 191. 94

N. W. 482. A deed made in anticipation of

insolvency, which fact is known to the

grantee. is not taken bona fide. Owen v.

Foley, 30 Tex. Civ. App. 86. 69 S. W. 811.

An unrecorded deed takes precedence over

one taken with actual notice of such deed

(Blair v. Whittaker, 31 Ind. App. 664, 69 N.

E. 182); but a mortgage deed in which a

wife has joined will take priority over a re

sulting trust in her, even if mortgagee has

actual notice of the trust (Fonda v. Gibbs

[Vt.] 56 Atl. 91).

Actual notice.

as] notice.

Purchaser held to have set

291, 93 N. W. 272. Possession by a grantee

of unrecorded deed. Roberts v. Decker

[Wis.] 97 N. W. 619. Knowledge of mutual

mistake between grantor and grantee. Fond

du Lac Land Co. v. Meiklejohn. 118 Wis. 840,

95 N. W. 142. Tax lien. Equitable Trust

Co. v. Omaha [Neb.] _95 N. W. 650; Omaha

Sav. Bank v. Omaha. [Neb.] 95 N. W. 593.

Unrecorded lien. Michigan Trust Co. v. Red

Cloud [Neb.] 92 N. W. 900. Unreeorded con

veyance. Perry v. Trimble, 25 Ky. L. R.

725. 76 S. W. 343. Prior mortgage. Banely

v. Crapenhoft [Neb.] 95 N. W. 852. Notice

in deed itself. Biakely v. Ft. Lyon Canal

Co. [Colo.] 73 Pac. 249; Williamson v. Baugh

[Ark.] 76 S. W. 423. A purchaser. who is

also a surveyor of lands which are acquired

by survey, is charged with notice of survey

made for a third party made by him. Bryant

v. Main, 25 Ky. L. R. 1242. 77 S. W. 680.

Notice to a party. actual or constructive, in

a particular transaction of a fact which ex

empts a defendant from liability in that

transaction. is notice in all subsequent trans

actions of the same character between the

same parties. Webb v. Hancock Mut. Life

Ins. Co. [Ind.] 69 N. E. 1006. In a fore

closure suit. the burden is on defendant to

prove knowledge by the mortgagee of facts

exempting the mortgagee from liability. 1d.

A purchaser, with notice of a prior deed

delivered to a third person for delivery to

the grantee at the grantor's death. cannot at

tack the fiction of relation which' carries ac

ceptance by the grantee back to the date

of the delivery by the grantor. Emmons v.

Harding [Ind.] 70 N. E. 142.

28. Notice to an agent is notice to his

principal (Schreclthise v. Wiseman [V3.1 45

S. E. 745); but not unless acquired in that

particular transaction, or of such a precise

and particular nature that it must be present

to his mind (Roderick v. McMeekin. 204 Ill.

625. 68 N. E. 473; Blair v. Whittaker, 31 Ind.

App. 664. 69 N. E. 182). Knowledge of agent

acquired in particular transaction. Black

well v. British-American Mort‘g. Co.. 65 S. C.

105. Knowledge acquired by an attorney.

years previously. will not be regarded as

charging him with notice of a claim on the

proceeds of a deed of trust not disclosed by

the recorded instrument. Goodyear v. Cook,

131 N. C. 3.

29. Notice to one of several mortgagees

is not notice to'all. Babcock v. Wells, 25

R. I. 80. Property acquired for benefit of

all members of an association. subject to an

unrecorded vendor's lien. cannot be acquired

by any member of that association without

notice of the lien. Mercantile Trust Co. v

Buchholz v. Leadbetter, 11 N. D.' Chicago. etc.. R. Co. [C. C. A.] 123 Fed. 393

473, 92 N. W. 830; Saunders v. King. 119 Iowa, Knowledge of an equitable claim by a mort
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that such inquiry would have disclosed,so and actual possession of the land by a

third person is always deemed to put a purchaser on inquiry as to his interest."

A possession held jointly with another is not such a possession as is exclusive, or

operates as notice, or to excite inquiry," unless the possession is apparently con

sistent with the record title," but the notice implied from possession does not ex

tend beyond the land actually occupied.“ The possibility of discovering the de

gagee would not affect the claim of his as

signee who had no notice of such claim.

Keene Guaranty Sav. Bank v. Lawrence,'32

Wash. 572, 73 Pac. 680.

30. Webb v. Hancock Mut. Life Ins. Co.

[Ind.] 69 N. E. 1006; Parker v. Parker [N.

J. Eq.) 56 Atl. 1094. An incongruity in the

title apparent on the face of the record is

sufficient to put a. purchaser or! inquiry. Id.

The recital of a. grossly inadequate consider—

ation has often been held to put a purchaser

on further inquiry, or charge him with no

tice of fraud. Webb v. Hancock Life Ins.

Co. [Ind.] 69 N. E. 1006. Exclusive posses

sion of a wife and information of her claim.

Allen v. Moore, 30 Colo. 307, 70 Pac. 682;

Beebe v. Wisconsin Mortg. Loan Co., 117 Wis.

328, 93 N. W. 1103. Conversations about a.

prior deed put upon inquiry. Kennifl v.

Caulfield. 140 Cal. 34, 73 Pac. 803. Inade

quate price. Barstow v. Beckett, 122 Fed.

140. Knowledge of a levy of sequestration

puts a subsequent attaching creditor upon

inquiry. Cassidy v. Willis [Tex. Civ. App.]

78 S. W. 40. Knowledge of such facts as

would put a prudent man upon inquiry, held

evidence only of actual knowledge, but is

not the same as actual knowledge. White

v. Million. 102 Mo. App. 437, 76 S. W. 733.

Thus irregularities of record e. g. a. mort

gage. illegal on its face. recorded in a. chain

of title. Lombard v. La. Dow [C. C. A.] 126

Fed. 119. Deed state of property subject

to a lease puts purchaser on inquiry as to

terms of such lease, though unrecorded.

Sweet v. Henry, 175 N. Y. 268, 67 N. E. 574.

Inconsistency between mortgage record and

discharge record puts purchaser upon inquiry.

Scott v. Hay [Minn.] 97 N. W. 106. Omis

sion of a necessary word in a deed puts pur

chaser upon inquiry as to his grantor's title.

Word "before" or "after" omitted (O’Ma

honey v. Flanagan [Tex. Civ. App.] 78 S. W.

245). or docket entries regarding a. Judgment

constitute such notice (Patton v. Cooper, 182

N. C. 791). An intending purchaser who sees

an act done. which i plainly done in the

assertion of some right. is presumed to know

such facts as he might have learned upon

inquiry. Prior deed unrecorded but grantee

putting up a structure. Atlantic City v.

New Auditorium Pier Co., 63 N. J. Eq. 644.

Possession of a. co-tenant. Kirkham v.

Moore. 30 Ind. App. 549. 65 N. E. 1042. Con

struction work by a railroad. 111. Southern

R. Co. v. Borders, 201 Ill. 459, 66 N. E. 382.

31. Thompson v. Borg [Minn] 95 N. W.

896; English v. Rainear [N. J. Eq.) 55 Atl.

41; Blair v. Whittaker, 81 Ind. App. 664, 69

N. E. 182; Peterson v. Phiia. Mortg. & Trust

Co. [Wash.] 74 Pac. 585; Millard v. Weg'ner

[Neb.] 94 N. W. 802; Baldwin v. Sherwood,

117 Ga, 827; Gray v. Zellmer, 66 Kan. 514.

72 Pac. 228; Lowther Oil Co. v. Miller-Sibley

Oil Co., 53 W. Va. 501; Bryant v. Main, 25

Ky. L. R. 1242, 77 S. W. 680; Johnson v.

Fiuetsch, 176 M0. 452, 75 S. W. 1005; Linder

v, Whitehead, 116 Ga. 206. Possession of

grantee by parol. Peery v. Elliott [Va.] 44

S. E. 919. Possession of a tenant. Schneider

v. Mahl, 82 N. Y. Supp. 27; McCormick v.

McCormick Harvesting Mach. Co., 120 Iowa,

593, 95 N. W. 181; Randall v. Ling-wall [Or.]

73 Pac. 1. Joint occupancy of land by bus

band and wife is actual notice of her claim.

Walker v. Neil [Ga..] 45 S. E. 387. Posses

sion of obligee of a bond to convey. Hawley

v. Hawley [Or.] 73 Pac. 3. Possession by a

co-tenant. Kirkham v. Moore, 30 Ind. App.

549, 65 N. E. 1042. Occupancy by one of two

joint owners. Truth Lodge No. 213, A. F. &

A. M. v. Barton, 119 Iowa, 230, 93 N. XV. 106.

Knowledge that a. mortgagor was a married

man when he acquired title to premises in

1896. did not charge mortgagee with knowl

edge that the marriage relation continued

to exist in 1900. Webb v. John Hancock

Mut. Life Ins. Co. [Ind.] 69 N. E. 1006.

Knowledge of mortgagee that mortgagors

were husband and wife, that property had

been conveyed to them as tenants in com

mon two years before, and that the hus

band. three days before making a loan,

conveyed to his wife through a trustee, for

a. consideration of $1, the property having a

loan value of $4,000, held to put the mort

gagee on inquiry so as to charge it with

knowledge that the transfer was an evasion

of the statute prohibiting married women

making contracts of suretyship. Id. Fact

held to show that a mortgage did not at

tach to a portion of the premises which a

purchaser had entered into possession of

under a contract of sale. Williams v. Spit

zer, 203 111. 505. 68 N. E. 49.

32. Being on the premises,

shrubbery, superintending the construction

of a cellar. or cleaning windows. Roderick

v. McMeekin, 204 111. 625, 68 N. E. 473.

83. Wharf remaining on property after ex

piration of franchise. Aden v. Vallejo, 139

Cal. 165, 72 Fee, 905. Presence upon land of

a party having no recorded claim together

with owner of record is not constructive

notice of such claim. Roderick v. McMeekin.

204 Ill. 625,68 N.E. 473. Where one who has

been a tenant of‘ a grantor remains as tenant

of a grantee. sueh possession does not con

stitute notice of a conveyance. Stockton v.

Nat. Bank of Jacksonville [Fla] 34 So. 89?.

Possession of a grantor of a recorded deed

is not notice to a. purchaser from the grantee

of secret equities reserved. Agreement to

reconvey. Hockman v. Thuma [Ram] 75 Fee.

486. The residence upon land of children

having a. secret equity with their father

having the legal title is not notice of such

equity to a purchaser. Goodwynne v. Bei

lerby, 116 Ga. 901. Possession by grantee's

widow is not notice to one claiming under

a person to whom grantee and his wife had

conveyed. Gray v. Lamb, 207 Ill. 258, 69 N.

E. 794.

84. Five acres fenced in.

ley. 117 Ga. 60.

I

setting out

Baxley v. Bax
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feet of title is not sufiicient, the test being whether reasonable prudence demanded

such inquiry as would disclose it)“5 The grantee of an innocent purchaser takes

clear of equities, though he himself knew thereof.“ An examination of the records

after being put upon inquiry is sullicient to constitute one a bona fide purchaser."

§ 2. The recording acts and constructive notice thereunder. Eligibility to

record—The recording acts require that a deed be executed with certain formali

ties.”

registry of deeds," and a. decree transferring title need not be recorded.‘0

A will is not such a muniment of title as is required to be registered in the

A mort

gage is to be regarded as a conveyance within recording acts.‘1

Neccssiiy.—1lecord is not essential to the validity of a conveyance as between

the parties,‘2 but an unrecorded deed is void as against the recorded deed of a sub

sequent purchaser or mortgagee in good faith.“ In some states a specified time is

allowed to record conveyances, after which they become void as to subsequent pur

chasers.“

Sufficiency and effect—The assignee of a mortgage may rely on its priority as

disclosed by the record though a subsequently recorded mortgage bears an earlier

date.“ A deed recorded in the wrong registry is inefiectual except between the par

ties thereto.“

Cahill v. Seitz, 86 N. Y. Supp. 1009.

Garner v. Boyle [Tex. Civ. App.] 77

S. W. 987.

87. Possession of one of several heirs.

Storthz v. Chapline [Ark] 70 S. W. 465.

88. Acknowledgment. - McKenzie v. Beau

mont [Neb.] 97 N. W. 225. Witnesses not

present when grantor signed. Baxlsy v.

Baxley, 117 Ga. 60. A deed which has neither

been proved not acknowledged but which has

been recorded for the period of one year

shall be deemed to be notice to subsequent

purchasers. YVllliams v. Butterfleid [Mo.]

1'7 8. W. 729.

89. McLavy v. Jones. 31 Tex. Civ. App. 854,

72 S. W. 407.

40. A final decree of the court in a. suit

for specific performance of a contract to

convey. operating as a. transfer of the equi

table title to the land, is not a conveyance

or contract to convey within the registra

35.

86.

tion act [Acts 1885. p. 233, c. 147, Q 1).

Skinner v. Terry [N. C.] 46 S. E. 517.

41. Rev. St. 1898, N 2241. 2242. Allison v.

Manzke, 118 Wis. 11, 94 N. W. 659.

42. Blair v. Whittaker, 31 Ind. App. 664.

69 N. E. 182. Under a statute of North Caro

lina. conveyances of land take effect only

from the date of registration and no notice

will supply the want of registration. Coi

lins v. Davis. 182 N. C. 106.

43. Gillespie v. Buffalo, R. a. P. R. Co.,

204 Pa. 107; Whalon v. North Platte Canal &

Colonization Co. [Wyo.] 71 Fee. 995. A prior

record or one of two mortgages of even date

is evidence of its superiority to the other

mortgage. Kohn v. Warner. 105 Ill. App.

321. A prior unrecorded mortgage recorded

before sheriff's deed obtained at an execu

tion sale is recorded will take priority. Hen

dryx v. Evans, 120 Iowa, 310, 94 N. W. 853.

Where a statute provides that every convey

ance of real estate must be recorded within

five days. also it is void against a subsequent

purchaser whose convovance shall be duly

recorded, the first of two deeds to be record

ed after the expiration of five days will

take priority. McLeod v. Lloyd, 43 Or. 260, 71

Pac. 795. 74 Pac. 491. Where an unrecorded

Curr. Law-67.

The decisions are in conflict as to the effect of failure to index a rec

deed by A was surrendered and a deed from

A‘s grantor taken instead. a. purchaser from

A before such second deed is a bone. flde

purchaser. Fullenwider v. Ferguson, 30 Tex.

Civ. App. 156. 70 S. W. 222.

Deed made before registry not is not ren

dered invalid by that act and leaves a. sub

sequent purchnser's title open to reasonable

doubt. Felix v. Devlin, 90 App. Div. [N. Y.]

103. Prior unrecorded mortgage. Coolidge

v. Schering. 32 Wash. 557, 73 Pac. 682. Un

recnrded declaration of trust. Home Sav.

8; State Bank v. Peoria Agricultural & Trot

ting Soc., 206 Ill. 9, 69 N. E. 17; Hunton v.

Wood [Va..] 43 S. E. 186. A reservation of

vendor's lien not embodied in the deed as

required by Ky. St. 1899. i 500. or otherwise

recorded is unavailable against bona. flde

purchasers. Hurst v. Hurst, 25 Ky. L. R.

714, 76 S. W. 325. Unrecorded discharge of

part of mortgage not good against assignee.

Gibson v. Thomas, 85 App. Div. [N. Y.] 243.

Unrecorded deeds. Vi'nsgoner v. Dodson

[Tex. Civ. App.] 71 S. 1V. 400; Harrison v.

Ottman. 111 La. 730', Pierson v. McClintnck

[Tex. Civ. App.] 78 S. W. 706. One holding

a mortgage of a. corporation who neglects

to record it cannot dispute the authority of

a. corporate othcer to make a. transfer of

the property to a. bona fide purchaser and

assert that his mortgage is a prior lien.

Coolidge v. Schering, 82 Wash. 557, 73 Pac.

682.

44. Conveyances void as to subsequent

purchasers unless recorded within thirty

days. Danner v. Crew, 137 Ala. 617. Under

such a. statute, a deed not recorded within

such time is nevertheless notice from the

time of its record. Blackwell v. British

American Mortg. Co., 65 S. C. 105. If neither

of two deeds is recorded within the time lim

ited, that first recorded takes precedence.

McLeod v. Lloyd, 43 Or. 260, 71 Pac. 795, 74

Pac. 491.

45. There is no presumption that the

mortgage was actually delivered on the day

of its date [Gem St. N. J’. p. 2106, § 22]. Coon

rod v. Kelly [C. C. A.] 119 Fed. 841.

40- Record in wrong state. Phillips 1.
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ord." The record is, as a general proposition, constructive notice to creditors and

all persons claiming an interest“ of all that appears on its face, not only of the mak

ing of the recorded conveyance“ but of matters therein stated or implied."0

claim deed does not carry on its face notice of a defective title.“

A quit

A party may rely

on a record made by mistake,“2 but on the other hand if inquiry disclose facts incon

sistent with the record, he may be justified in acting thereon." Where an absolute

deed is in fact given as a mortgage, its record as an absolute deed instead of as a

mortgage gives it no priority over a mortgage prior of execution but later of rec

Watuppa Reservoir Co., 184 Mass. 404, 68 N.

E. 848. If land lies in a section of a county

which is later set apart as a new county, it

is not necessary to have conVeyances re

corded in the original county recorded in the

new county. Bivings v. Gosnell. 133 N. C.

574. A mortgage by several mortgagors re

siding in different counties is valid if filed

in only one county against subsequent mort

gagecs filing a mortgage in the same county.

Russell v. St. Mart. 83 App. Div. [N. Y.] 543.

A mortgage of real and personal property

recorded with mortgages of realty but not

with mortgages of personalty is invalid as

to execution creditors. Hillebrand v. Nelson

[Neb.] 95 N. W. 1068; Knickerbocker Trust

Co. v. Penn Cordage Co. [N. J. Eq.] 55 Atl.

231. Record of a deed in a county other

than that in which the land conveyed lies

is not constructive notice. De Lassus v.

\Vinn. 174 M0. 636, 74 B. W. 635. Record of

a certified copy in the right registry puts

the burden on a subsequent purchaser.

Moody v. Ogden, 31 Tex. Civ. App. 395, 72

S. W. 258.

47. A deed spread on the records is prop

erly recorded though not indexed. Green

wood L. & G. Ass'n v. Childs [8. C.] 45 S. E.

167: Agurs v. Belcher, 111 La. 378. Contra.

Koch v. West, 118 Iowa. 468, 92 N. W. 663;

Chippcwa River Land Co. v. Gates Land Co.,

118 Wis. 345, 94 N. W. 87. Under a statute

requiring indexing of judgments under de—

fendants' names, it is sufiicient if the word

"Same" is used under a defendant's name to

indicate a second Judgment. Fulkerson v.

Taylor [Va.] 46 S. E. 309. Right of judg

ment creditors is prior to that of a purchaser

from the debtor who fails to record his

deed. Fianary v. Kane [Va] 46 S. E. 312.

The record of a. deed in which the clerk

neglects to copy the acknowledgment_is not

constructive notice to subsequent purchas

ers. Dean v. Gibson [Tex Civ. App.] 79 S.

W. 363.

48. Registration is constructive notice

only to creditors and subsequent purchasers

or persons claiming some lien on the prop

erty. Embry v. Galbreath' [Tenn.] 75 S. W.

1016. Grantor not charged with notice of al

teration of deed after delivery but before

record. Gill v. Fugate, 25 Ky. L. R. 1367, 78

S. W. 188.

49. Record of mortgage is constructive

notice of a lien without record of a subse

quent assignment thereof. Perry v. Fisher,

30 Ind. App. 261, 65 N. E. 935; Heintz v.

Klebba [Neb.] 98 N. W. 431. Qultclaim deed

from one whom the record showed to be

only a, life tenant. Chicago, P. & St. L. R.

Co. v. Vaughn. 206 11]. 234. 69 N. E. 113.

Mortgage discharged by but one of two

mortgagces. Howe v. White [Ind. App.] 67

N. E. 203. “'here judgment lien is acquired

before a prior deed is recorded and without

notice, a purchaser of the land at an execu

tion sale will not be affected by notice given

on the day of sale. Danuer v. Crew, 137 Ala.

617. No one can be an innocent purchaser of

real estate where there are open and ob

vious defects in a record title. Grant from

a trustee. Neary v. Ncary [Neb.] 07 N. W.

302.

50. Reference in a recorded deed to other

deeds puts purchasers on inquiry in respect

thereto. Mitchell v. D'Olier. 68 N. J. Law.

375. 59 L. R. A. 949. Where a conveyance is

made subject to a mortgage. and recorded.

it is not necessary that subsequent convey—

ances be made expressly subject. Foster v.

Bowles, 138 Cal. 346, 71 Pac. 494, 649. A

purchaser of real estate is required to take

notice of conditions and recitals in deeds

of record in his chain of title which affect

his title. “’ebb v. Hancock M. L. Ins. Co.

[Ind.] 69 N. E. 1008. Recorded assignment

of mortgage is notice to one purchasing of

the assignee of an assumption of taxes there

in. Assignment of mortgage. Anglo-Cal.

Bank v. Eudey [C. C. A.] 123 Fed. 39. Con

structive notice of a deed is not constructive

notice of a. decree not referred to in such

deed. Cushing v. Schoeneman [Neb.] 96 N.

W. 346. Bond to convey land does not impart

notice to purchaser that obligee in bond

stands in relation of mortgagor to the per

son holding the bond. Holmes 7. Newman

[Kan.] 75 Pac. 501. Constructive notice re

sulting from the recording of mortgages is

only notice of the actual transaction. and a

prior recorded mortgage which is void as to

third parties does not constitute notice to

subsequent parties. Baltimore H. G. Brick

Co. v. Amos. 95 Md. 571. Knowledge of

fraud by a grantor in one transaction held

knowledge of fraud in a similar one. War

ner v. Warner, 30 Ind. App. 578. 66 N. E. 760.

Notice of a claim in fee is not constructive

notice of a mortgage held by the same

claimant. Thompson v. Lapsley [Minn.] 96

N. W. 788.

61. Babcock v. Wells. 25 R. I. 30: Boynton

v. Haggart [C. C. A.] 120 Fed. 819.

52. Purchaser may rely upon a. recorded

discharge of mortgage executed by mistake

if he has no actual knowledge. Discharge

of 50 acres instead of 27. Perry v. Fries, 90

App. Div. [N. Y.] 484. A subsequent pur

chaser is protected against a mistake in the

amount of the mortgage as recorded, in the

absence of other knowledge. Osborn v.

Hall, 160 Ind. 153, 66 N. E. 457.

53. If an undischarged mortgage appears

on the record and upon inquiry, the mort

gagee states that it has been paid pur

chasers for value are not bound by an un

recorded assignment of such mortgage unless

they have actual knowledge of it. Art: v,

Yeager. 30 Ind. App. 677, 66 N. E. 917.
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old.“ It is only as to matters properly subject of record that the record is con

structive notice.“ The record of a deed neither party to which appears in the

recorded chain of title is no notice to subsequent purchasers.“ A record insuf

ficiently describing the land is not notice."

Recording officers and administration of the acts—Charges made by a register

acting outside his official capacity need not be accounted for by him to the state.“

An act providing for salary to be paid registers in counties of a' certain size in lieu

of fees not contrary to the Wisconsin constitution." Under § 828 Rev. St. and §

2 of Act of Aug. 1, 1888, a person may examine indices of records kept by the clerk

of circuit and district courts even though it-is provided that the clerk may charge

'a fee for searching the records.“ The special term cannot tax registcr’s fees.“1

§ 3. Recording will or probate thereof—Record of a will is notice of dev

isee’s title if properly filed though not in the county where devised land lies."

A will probated and appearing of record may operate as notice of the lack of power

of an executor to vest title in the mortgagor."

§ 4. Recording or registration of chattel mortgages and bills of sale—This

subject is specifically treated elsewhere.“ It is provided by statute in most states

that chattel mortgages, conditional sales, and the like," are void as against credit

ors and subsequent purchasers or mortgagees in good faith“ unless recorded" or

54. Hoschke v. Hoschke, 89 App. Div. [N.

Y.] 125.

55. Purchaser not charged with construct

tlve notice because of record of irregular

collateral matters. Violation of trust by

grantor. Albany Exch'. Sav. Bank v. Brass,

171 N. Y. 693, 64 N. E. 1118.

58. Boynton v. Haggart [C. C. A.] 120 Fed.

819; Waggoner v. Dodson, 96 Tex. 415, 73 S.

W. 617; Thompson v. Rust [Tex. Civ. App.]

74 S. W. 924; Stacy v. Henke [Tex. Civ. App.]

74 S. W. 926. Deed to the grantee ot a gran

tee whose deed had never been recorded.

Pullenwider v. Ferguson. 30 Tex. Civ. App.

I56. 70 S. W. 222. By statute in Kentucky

it the deed under which a grantor claims title

is not recorded. the record of a deed given

by him is not constructive notice to a pur

chaser. Goosby v. Johnson, 24 Ky. L. R. 610,

69 S. W. 697. A recorded deed from one not

having title but who later acquires it is no

tice to a subsequent mortgagee. Bernardy

v. Colonial & U. S. Mortg. Co. [8. D.] 98 N. W.

166. A recorded deed by one who is a

stranger to the record title is not notice;

accordingly where one conveys without title,

and subsequently acquires title and conveys

it. the title of the second grantee is superior

to the equity of the first grantee to have the

after acquired title accrue to him. Wheeler

v. Young [Conn.] 56 At]. 670. Record 0! con

veyance by one holding title bond is notice

to purchasers from vendor. Lewis v. Size

more, 25 Ky. L. R. 1354, 78 S. W. 122. Mort

gagee in a mortgage made before the mort

gagor acquired title may be a purchaser in

good faith. Allison v. Manzke, 118 Wis. 11,

94 N. W. 659.

57. Simmons v. Hutchinson, 81 Miss. 351.

58. Searching records tor matters required

by rule of excise board to be certified. State

v. Holm [Neb.] 97 N. W. 821.

59. Verges v. Milwaukee County. 116 Wis.

191. 93 N. W. 44.

00. Bell v. Com. Title Ins. 8: Trust Co.,

189 U. S. 131, 47 Law. Ed. 741.

61. Under N. Y. Code Civ. Pr. i 3287.

re Howe, 66 App. Div. [N. Y.] 7.

In

02.

1532,

63

64.

Dalmazzo v. Simmons. 25 Ky. L. R.

78 S. W. 179.

Neary v. Neary [Neb.] 97 N. W. 802.

See Chattel Mortgages, i 6, 1 Curr.

Law, p. 518.

85. Bill of sale is not analogous to a

chattel mortgage and need not be recorded

under statutes mentioning only chattel mort

gages. Stuart v. Mitchum. 135 Ala. 546. As

signment of a conditional bill of sale need

not be recorded. English v. Hill, 116 Ga.

415. By statutes ot Maine. an agreement

that personal property delivered to another

shall remain the property of the seller until

paid for is not valid except between the

parties unless recorded. Emerson Co. v.

Proctor, 97 Me. 360. The statute of New

Jersey requiring the recording of contract

of conditional sale does not apply, where

the property and the parties are without

the state, and the contract does not contem

plate the removal of the property to the

state. Hirsch v. Leatherbee Lumber Co. [N.

J. Law] 65 Atl. 645. The statute covers all

instruments intended to operate as mort

gages. Dunham v. Cramer. 63 N. .T. Eq. 151;

Clark v. Bright, 30 Colo. 199, 69 Fee. 506;

Chitwood v. Lanyon Zinc Co., 93 Mo. App.

225. Lease binding property of lessee for

payment of rent must be recorded. Feller

v. McKillip, 100 Mo. App. 660, 76 S. W. 379.

66. The instrument is not void as against

one who takes the mortgaged property un

der a. mistaken belief that it is his own.

Drumm-Flato Commission Co. v. First Nat.

Bank. 65 Kan. 746. 70 Pac. 874. Under a

statute which provides that an unrecorded

mortgage is void as to third parties, an at-

taching sherii't is not a party within the

meaning of the statute. Thompson v. Dyer

[11. I.] 56 Atl. 824. An unrecorded mortgage

has been held good as against an assignee

for benefit of creditors. In re Thompson, 122

Fed. 174. But see Clark v. Bright. 90 Colo.

199, 69 Pac. 606. One who buys at attachment

sale is not a purchaser within the Texas

statute. Bcott v. Cox, 30 Tex. Civ. App. 190.
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accompanied by a visible and continuing change of possession.” In Georgia neither

requirement obtains." Chattel mortgage must be recorded in the county in which

the mortgagor resides even though the chattels are in another county,10 and if

property is located in a different county then in that county also."

however, it may be recorded in either county."

limit for the record of chattel mortgages."

In some states,

Statutes frequently impose a time

A chattel mortgage or bill of sale if

properly recorded“ and valid," is constructive notice of all that appears from the

face of the record," but if the recorded mortgage does not adequately identify the

property, it is not notice."

70 S. W. 802. Only a person having a. lien

or interest can claim the benefit of the stat

ute. Alicock v. Loy. 100 Ill. App. 573.

II. Folsom v. Peru Plow & Implement

Co. [Neb.] 95 N. W. 635; Fairbanks, Morse &

Co. v. Baskett, 98 Mo. App. 53, 71 S. W. 1113;

Anderson v. Adams. 117 Ga. 919, 43 S. E.

982; Baker v. Becker [Kan] 72 Fee. 860.

Unrecorded chattel mortgage has been held

void even as to creditors with notice. John

son v. Spaulding [Neb.] 95 N. W. 808; Hille

brand v. Nelson [Neb.] 95 N. W. 1068.

68. McFarlan Carriage Co. v. Wells, 99 Mo.

App. 641, 74 S. W. 878. Unrecorded condition

al sale without delivery of possession. Web

ster Lumber Co. v. Keystone Lumber &

Min. Co., 51 W. Va. 545. Change of posses

sion of chattels to constitute notice must be

open and notorious. Rice v. Sally, 176 Mo.

107, 75 S. W. 398. Where goods under an

unexecuted agreement of sale. remain in the

possession of the vendor, one who purchases

of the vendee knowing that he has not paid

for the goods is put upon inquiry to ascer

tain whether the vendee is entitled to the

goods without payment on delivery. Hirsch

v. Leatherbee Lumber Co. [N. J. Law] 55

Ati. 845.

69- In re Williams, 120 Fed. 542.

70. Rice v. Sally. 176 M0. 107, 75 S. W.

398: Day & C. Lumber Co. v. Mack, 24 Ky.

L. R. 640, 69 S. W. 712: Duke v. Duke. 93 Mo.

App. 244. Chattel mortgage must be filed in

different counties in which each of several

mortgagors reside. Russell v. St. Mark, 83

App. Div. [N. Y.] 543. Chattel mortgage

may be recorded in the county in which the

property is located or in the county in

which the mortgagor resides it within the

state. Third Nat. Bank v. Biosser, 65 Kan.

859, 70 Pac. 373. One is not bound to search

records of another state for chattel mort

gages. Syck v. Bossingham, 120 Iowa, 363,

94 N. W. 920.

71. Anderson v. Leverette. 116 Ga. 732.

By Civil Code of California, a chattel mort

gage embracing articles in several counties

is only valid as to articles situated in the

county in which such mortgage is recorded.

Crops of apples in two counties. Guras v.

Porter, 118 Fed. 668.

72. Bank v. Bond, 64 Kan. 346, 67 Pac. 818.

73. Mortgage void as to subsequent pur

chasers in Indiana unless recorded within 45

days. State Bank v. Backus [Ind. App.) 66

N. E. 475. A chattel mortgage which remains

unrecorded for an unreasonable period of

time is void though later recorded against

creditors subseqnent to such record. In re

H. G. Andrae Co.. 117 Fed. 561. A statutory

provision for recording a. chattel mortgage

"immediately" means with reasonable dis

patch and a delay of five days if unexplained

does not constitute such immediate record.

Hardcnstle v. Stiles [N. J’. Law] 55 A21. 104.

Under Georgia statute, date when condition

al contract fully completed is date of deliv

ery of goods and record within thirty days

from that date is binding. In re Gosch [C.

C. A.] 126 Fed. 627. An instrument capable

of being recorded under statute though not

recorded within the time required by such

statute is however constructive notice to

purchasers after the date 0! its recording.

Blackwell v. British-American Mortg. Co..

65 S. C. 105. Unless contract of conditional

sale is recorded within thirty days, the sale

is absolute as to subsequent creditors. Geor

gia. In re Gosch, 121 Fed. 602. On conflict

ing evidence as to whether the delay was by

agreement. the question of validity was held

to be for the jury. E. R. Godfrey & Sons Co. v.

Citizens' Nat. Bank. 64 Neb. 477. 90 N. W. 239.

In Texas. filing forthwith is required and a

delay until the next day has been held fatal.

Austin v. Welch, 31 Tex. Civ. App. 526, 72 S.

W. 881.

74. Void acknowledgment. Farmers’ &

Merchants' Bank v. Stockdale [Iowa] 96 N.

W. 732; Hunton v. Wood [Va] 43 S. E. 186.

Improper execution. Baxley v. Baxley, 117

Ga. 60. But a bill of sale of exempt property

which has been recorded need not be ac

knowledged to be valid against creditors.

Heisch V. Bell [N. M.] 70 Pac. 572. If a

chattel mortgage is not recorded as required

by statute it is invalid no matter what may

have occasioned the omission to record. Fault

of clerk. Knickerbocker Trust Co. v. Penn

Cordage Co. [N. .T. Eq.) 55 Atl. 231. It a

statute declares a chattel mortgage void un

less recorded, it is not sufficient that it was

deposited with the clerk. Knickerbocker

Trust Co. v. Penn Cordage Co. [N. J. Eq.] 55

Atl. 231. Leaving an instrument with the

clerk conditionally is not a. record. Gibson

v. Thomas, 85 App. Div. [N. Y.] 243. Filing

with clerk is sufficient. Improper entry by

clerk. Durrence v. Northern Nat. Bank, 117

Ga. 385. A substantially true copy is suffi

cient under a statute requiring a true copy

of a. chattel mortgage to be deposited with

the register. Error in the number of a

township. Central Nat. Bank v. Brecheisen.

65 Kan. 807, 70 Pac. 895. Error in initial

of party held fatal. Johnson v. Wilson, 137

Ala. 468.

75. Mortgage of property not owned by

mortgagor. New England Nat. Bank v. N.

W. Nat. Bank, 171 M0. 307. 71 S. W. 191. 60

L. R. A. 256. Mortgage in a fictitious name

is not notice. Id.

76. Huber v. Ehlers. 76 App. Div. [N. Y.]

602; Woods v. Rose, 135 Ala. 297; Dewitt v.

Shea, 203 Ill. 393, 67 N. E. 761. Chattei

mortgage. Thurlough v. Dresser [Mo.] 56

Atl. 654.

77. Chattel mortgage must describe and
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§ 5. Registration and certification of land titles under the Torrens System.

~Purpose of statute for registration of title is to provide a system whereby an in

tending purchaser of land may ascertain from the register who may convey title,"

and the applicant for registration must establish that the fee is in him." A pro~

ceeding under this statute should subject every title or claim to the land to judicial

investigation.80 The court is not bound by the examiner’s report.81 Defendants

to be named in the summons need not be named in the order of court granting sum

mons,82 but the recommendation of the examiner as to who shall be defendants is

mandatory.“

to the proceedings.“

service upon nonresident defendants.“

Judgment against a defaulting defendant renders him a stranger

Publication of a summons for a prescribed period is sufficient

A person having an interest in the land

and not having notice of proceedings may file an answer within sixty days of the

decree.“

months from the entry thereof."

The decree of registration is subject to the right of appeal within six

A state tax lien is not an interest in and claim

upon land within the meaning of Minn. Laws of 1903, § 6, c. 2341, p. 311.“

NOVATION.

A novation is the substitution of a new obligation for an old one which is

thereby extinguished," and is effected by substituting a new debtor for an old

one," or a new creditor for an old one,n1 or the substitution of a new obligation for

an old one, between the same parties."

Essential elements—To constitute a novation there must be present all the

elements of a legal contract," as a mutual agreement," a proper consideration,"

locate property so that it may be identified

to be effective as constructive notice. Farm

ers’ & Merchants‘ Bank v. Stockdaie [Iowa]

96 N. W. 732; Hardaway v. Jones, 100 Va. 481.

Cattle described as being in a certain town

ship and county. the township named being

in fact in another county. Trpwer Bros. Co.

v. Hamilton [Mo.] 77 S. W. 1081. Descrip

tion of crops. Woods v. Rose, 135 Ala. 297.

Registration of a chattel mortgage puts the

world upon notice of such facts as being fol

lowed by proper inquiry would have identi

fied the property incumbered. Greer v. Cren

shaw [Tex. Civ. App.] 76 S. W. 589.

78. 6105 v. Kingman, 207 Ill. 26, 89 N. E.

632.

79. Glos v. Klngman. 207 Ill. 26. 69 N. E.

632; G105 v. Cessna, 207 Ill. 69. 69 N. E. 684.

80. Glos in Kingman, 207 Ill. 26, 69 N. E.

632.

81, 81, 83. Dewey v. Kimball, 89 Minn. 454,

96 N. W. 317, 704.

84. Reed v. Carlson, 89 Minn. 417, 95 N.

W. 303.

85. Dewey v. National Bond & Security

Co. [Minn] 96 N. W. 704; Dewey v. Kimball,

89 Minn. 454, 96 N. W. 704.

86. Reed v. Carlson, 89 Minn. 417, 95 N.

W. 303.

87. Dewey v. Kimball. 99 Minn. 464, II N.

W. 317.

88. National Bond & Security Co. v. Dae

kam [Minn] 97 N. W. 458.

81). Note given by mutual agreement as

substitution for an original debt from a.

third person. Dillard v. Dillard. 118 Ga. 97.

See Cyc. Law Diet. 837.

An agreement that a purchaser should sell,

for the best price obtainable. perishable

goods which he had refused. is not 3. nova

tion. Tllden v. Gordon [Wash] 74 Pad. 1018.

Sufficiency of an allegation of novation.

Sutter v. Moore Inv. Co., 30 Wash. 333, 70

Pac. 746.

90. With intent to discharge the old debt

or. Butter v. Moore Inv. Co., 30 Wash. 383,

70 Pac. 746; Ga. Home Ins. Co. v. Boykin. 137

Ala. 350; Dillard v. Dillard, 118 Ga. 97; Nick

erson v. Leader Mercantile Co., 90 Mo. App.

336.

91. With intent to transfer the rights of

the old creditor to the new. Butter v. Moore

Inv. Co., 30 Wash. 933, 70 Pac. 746; Castle

v. Persons [C. C. A.) 11'! Fed. 835.

92. With the intent to displace the old

obligation with the new. Sutter v. Moore

Inv. Co., 30 Wash. 333, 70 Pac. 746.

93- Cutting v. Whittemore [N. H.] 54 Atl.

1098. Agreement alleged to create novation.

held merged in subsequent writing. Ellis

v. Conrad Selpp Brew. Co., 207 Ill. I91, 69 N.

E. 808.

94. There must be an agreement on the

part of the creditor to release the old debtor

and accept the new one, who must bind him

self to pay. Ga. Home Ins. Co. v. Boykin,

197 Ala. 350. The mere acceptance of an

obligation by a. new debtor is not suflicient,

he must promise to pay the creditor, the con

sideration for this promise being the old

debtor's release and the creditor's agreeing

to look solely to the new debtor for his

payment. Griflin v. Cunningham, 183 Mas.

548, 67 N. E. 660. The mere transfer of

firm assets to a. corporation, subject to firm

debts, with the consent of the creditor, does

not constitute a. novation in the absence of

an agreement by the corporation to pay such

debts. Leggat v. Leggat. 79 App. Div. [N.

Y.] 141. A mere order drawn by a. debtor

on a. third person in favor or his creditor is
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proper parties," and a valid prior obligation." There must be the assent of all

the parties to both the old and new contract to the substitution, the burden of prov

ing which, is on the party who seeks to establish the novation.” Whether there

has been such assent is a question of fact." '

Effect of n0vati0n.—By a novation substituting a new debtor the creditor may

sue him thereon,1 and the original debtor is released.2 By a novation substituting

a new creditor, the original creditor is estopped from collecting his debt, the debtor

is released from paying him, and is legally bound to pay to the new creditor.a

Statute of frauds.——The substitution of a new debtor for another is not within

the statute of frauds as a promise to answer for the debt of another.‘

NUISANCE.

I 1. Distinction Between Private and Pub- 13. Criminal Prosecution (1065).

He Nuisance (1062).

§2. \tht Constitutes a Nuisance (1062).

§ 3. Rig-ht to Maintain; Prescription

(1004).

§ 4.

(l005).

Remedies Against Public Nuisance

C. Rights and Remedies of Private Per

sons (1065).

§5. Remedies Agnlst Private Nuisance

(1066).

A. Abatement and Injunction (1066).

B. Action for Damages (1067).

A. Abatement and Injunction (1065).

§ 1. Distinction between private and public nuisance—A nuisance is private,

where the injury sufiered therefrom is different in kind from that suffered by others.

It is public, where the injury suffered by all is similar in kind, even though differ

ing in degree.“

§ 2. What constitutes a nuisance—A nuisance is anything that unlawfully

causes injury to the rights of the public or a private person, resulting in legal dam

age.‘ It must produce a tangible and appreciable injury to neighboring property,

not sufficient. 1220 v.

Div. [N. Y.] 272.

15. Which in general is the release of

prior .obligations. Sutter v. Moore Inv. Co..

30 Wash. 333, 70 Pac. 746. To constitute a

novation substituting a new party to a con

tract, it must be shown that the plaintii'l

released the original contractor from his

obligations under the contract, and agreed

to look to the new contractor alone, and

that the old contractor released the plaintiff

from his liability. and that the new con

tractor agreed with‘ the plaintiff to perform

the contract as his own. Stowell v. Gram,

184 Mass. 562, 69 N. E. 342.

80, 9'7. Sutter v. Moore Inv. Co., 30 Wash.

333, 70 Pac. 746.

98. lelng new notes, by one oi' the orig

inal obligors, to take up lien notes of such

obligors, does not constitute a novation, in

the absence of proof that the creditor ac

cepted such notes as a substitute for and

to extinguish the original lien debt. Cut

ting v. \Vhittemore [N. H.] 54 Atl. 1098.

A demand by a creditor on a new debtor

constitutes an acceptance of the latter’s

promise to pay. Lyon v. Clochessy, 86 N. Y.

Supp. 245. Evidence 01' a conversation be

tween the old debtor and the new debtor's

manager may be admitted to prove that the

new debtor agreed to assume the debt. Sut

ter v. Moore Inv. Co., 30 \Vnsh. 333, 70 Fee.

746. Evidence held insufllcient to show as

sent. Stowell v. Gram, 184 Mass. 562. 69 N.

E. 342.

99. Cutting v. Whittemore [N. H.] 54 Atl.

1093-, Sutter v. Moore Inv. Co., 30 Wash. 333,

70 Fee. 748.

Ludington, 70 App. 1. Griflln v. Cunningham, 183 Mass. 505.

67 N. E. 660. The fact that a note given by

a new debtor is for a greater amount than

the original debt will not entirely defeat a

recovery. Dillard v. Dillard. 118 Go. 97, 44

S. E. 885.

I. Dillard v. Dillard, 118 Ga. 97.

8. Castle v. Persons [C. C. A.] 117 Fed

835.

4. Lyon v. Clochessy. 86 N. Y. Supp. 245.

Where defendant accepts an order 02 anoth

er in favor of the plaintiff, in payment of a

debt of such other who is to be released in

consideration of the defendant's promise to

pay. Griflln v. Cunningham, 183 Mass. 505.

67 N. E. 660. A parol promise to pay the

debt of another upon the consideration of its

being cancelled. Berg v. Spitz. 87 App. Div.

[N. Y.] 602.

5. Robinson v. Brown, 182 Mass. 266. 65

N. E. 377. As to a county suing to protect

its property. :1 public nuisance is a private

nuisance. Yuba County v. Kate Hayes Min.

Co., 141 Cal. 360, 74 Pac. 1049. Whether a

nuisance is private or public depends upon

the extent of the annoyance caused. Com. v.

Packard [Mass] 69 N. E. 1067. In order to

convict a person, it is not necessary that all

the members or a community should be af

fected by the nuisance. nor is it a. defense

that there are some persons who approved

the nuisance. West v. State [.~\rk.] 71 S. W.

483. A nuisance, to be indictable. must be

in a populous neighborhood. or in a place

sufficiently contiguous to a public highway

to affect persmis passing or rcpnssing'. Id.

6. “'hatevcr is openly injurious to pub

lic health and comfort is a. nuisance. West

v. State [Ark] 71 B. W. 483.
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or such as to render its enjoyment especially uncomfortable or inconvenient.Y
Thus

pollution of a stream,8 causing overflow of waters," interference with the use of

property,“ acts, or structures, causing danger of accidental injury,11 or contagion,12

obstruction of public highways," discharge of noxious gases or odors,“ public dis

order," unpleasant sights and sounds,16 have been held to be nuisances.

7. Brick manufacturing establishment

held a nuisance. Powell v. Brookfleld P. B.

8: T. Mfg. Co. [140. App.] 78 S. W. 646.

8. Pollution of a public stream, endan

gering health. Birmingham v. Land, 137

Ala. 538; Shain Packing Co. v. Burrus [Tex.

Civ. App.) 76 S. W. 838. Discharge of sur

face water into a stream causing overflow.

Hentz v. Mt. Vernon. 78 App. Div. [N. Y.]

515. The sewage of a city discharged into

a stream flowing through land. the owner

of which used it to water his cattle, is a

nuisance. Vogt v. Grinnell [Iowa] 98 N. W.

782. Discharge of sewage. Vickers v. Dur

ham, 132 N. C. 880.

9. Damming a creek, causing overflow and

stagnant pools. Ennis v. Glider [Tex. Civ.

.-\pp.] 74 S. W. 585. Discharge of debris into

a river resulting in overflow and the dis

charge of the debris on private property.

Yuba County v. Kate H'iyes Min. Co., 141

Cal. 360, 74 Pac. 1049.

10. Abstraction of water by an upper ri

pariah owner. Harper, H. & D. Co. v. Moun

ialn W'ater Co. [N. .7. Eq.) 66 Atl. 297. A

pier constructed below low-water mark by

one having no rights in the shore. McCarthy

v. Murphy [Wis.] 98 N. W. 531.

field not to be nuisances: Twelve foot

fence on private property, shutting off public

view and obstructing air and light of neigh

bor. erected with malicious motives. Rus

sell v. State [Ind. App.] 69 N. E. 482.

11. The keeping by a. contractor, in a.

populous part of a city, of upwards of 100

pounds of dynamite. a quantity greatly in

excess of the permit for its use issued by

the city authorities. is a nuisance both at

common law and under the New York City

Charter. Ricker v. Shaler, 89 App. Div. [N.

Y.] 300. An ice chute endangering safety of

passers by. Young v. Chadima Bros. [Iowa]

96 N. W. 1105; Young v. Rothrock [Iowa]

96 N. W. 1105. A turntable should be guard

ed or fastened where It can be done with

out seriously, interfering with the railroad's

business. Chicago 8.: E. R. Co. v. Fox [Ind.

App.) 70 N. E. 81. The running of a train on

a spur track across a public street; storage

of powder. Kleebauer v. Western F. & E.

Co., 138 Cal. 497, 71 Pac. 617, 60 L. R. A. 377.

As to the storage of combustibles constitut

ing a. nuisance, see Schuck v. Main, 39 Misc.

[N. Y.] 251.

Held not to be nuisancesl The shooting off

of rockets and other explosives, in a care

ful manner on one's own premises, during

an exhibition of fireworks. Bianki v. Greater

American Exp. Co. [Neb.] 92 N. W. 615. A

construction of a cross switch. creating an

noyance, but authorized by law. is not made

a nuisance by failure to comply with pre

scribed regulations in all details. State v.

Hartford St. R. Co. [Conn.] 56 Atl. 606.

12. A pest house. Barrett v. Henderson,

24 Ky. L. R. 771. 69 S. W. 1101; Arnold v.

Stanford. 24 Ky. L. R. 626. 69 S. W. 726; L0

rain v. Rolling. 24 Ohio Circ. R. 82.

13. Smithtown v. Ely. 75 App. Div. [N.

Y.] 309, 11 Ann. Cas. 459; Nelson v. Fehd.

104 Ill. App. 114: Dolton v. Dolton, 201 Ill.

155, 66 N. E. 323; Price v. Stratton [FliL]

33 So. 644; Wright v. Doniphan, 169 M0. 601,

70 S. WV. 146. Obstruction by a tree. Hildrup

v. Windfall City, 29 Ind. App. 592, 64 N. E.

942; Pettit v. Grand Junction, 119 Iowa. 352.

93 N. W. 881. Navigable stream. State v.

Poyner [N. C.] 46 S. E. 500. An obstruction

in a road is a public nuisance, the mere ex

istence 01‘ which indicates an injury that is

special and peculiar to the premises adjacent.

so as to allow the owner thereof to maintain

an action for abatement. Street car com

pany, without authority, put tracks within

a. few inches of curb, so that wagons could

not halt in front of adjacent premises with

out danger of being hit, and hitching posts

could not be maintained. Held a nuisance.

and the owner of the premises suffered

special and peculiar damages, so he could

bring an action for abatement. Henning v.

Hudson Valley R. Co.. 85 N. Y. Supp. 1111.

Flooding a. public highway. Eaton v. Peo»

ple, 30 Colo. 345. 70 Pac. 426.

Held not to be nuisances: A hole exca

vated in a street for the purpose of laying

water mains is not necessarily a common

law nuisance. Boston v. Abraham, 86 N. Y.

Supp. 863. Trees in a. street not obstructing

traffic. Burget v. Greenfield, 120 Iowa. 432.

94 N. W. 933: Frostburg V. Wineland [Md.]

56 Atl. 811. A public market in a portion of

the street forming only a. temporary or par

tial obstruction. State v. Smith [Iowa] 96

N. W. 899.

14. A defective water-closet permitting

leakage onto surrounding property. Flnkle

stein v. Huner, 77 App. Div. [N. Y.] 424.

Maintenance of a general city dump on pri

vate grounds by a municipality. Denver v.

Porter [C. C. A.] 126 Fed. 288. A factory

emitting noxious vapors. Danker v. Good

win Mfg. Co.. 102 Mo. App. 723, 77 S. W. 338.

A stable on the building line established by

ordinance. King v. Hamill, 97 Md. 103. A

guano factory. Duffy v. Meadows Co., 131

N. C. 31, 42 S. E. 460. An oil or gas well.

Pope v. Bridgewater Gas Co., 52 W. Va. 252.

Building in the business center, for slaugh

tering animals and rendering tallow, emit

ting disagreeable odors. Rhoades v. Cook

[Iowa] 98 N. W. 122. A pond formed by

damming a stream and into which washings

and filth of neighboring premises flow, creat

ing an offensive odor and stench which

greatly annoys the people in the neighbor

hood, is a. nuisance. West v. State [Ark] 71

8. WV. 483. Under Laws 1895, p. 474, c. 322,

§ 1. providing that no factories shall use

"soft coal." held, use of 20 per cent. of soft

coal is a. violation of the law. New York v.

Johns-Manvllle Co., 89 App. Div. [N. Y.] 449.

The piling of sand where it will be blown in

large quantities upon surrounding property.

VVilmot v. Bell. 76 App. Div. [N. Y.] 252

A scwer manhole. with perforated top, emit

ting noxious gases. Kolb v. Knoxville

[Tenn] 76 S. W. 823. The placing of refuse

near occupied dwellings. Percival v, Yous

ling, 120 Iowa, 451, 94 N. W. 913. A baker?
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An act not a nuisance per se may be a nuisance by reason of the place or man

ner of its commission." An object at one time objectionable may become a nui

sance through change of circumstances.“ A city has no more right to erect a nui

sance than a private individual, and is liable in damages for so doing," and a cor

poration, from the mere fact of its being incorporated, has no greater rights than

a natural person in the same situation.20

Whether a particular use of premises must necessarily result in a nuisance is

for the jury."1 It is no answer to an action for damages that the injury resulted

from the reasonable use of the plant, that it was built after the most approved pat

terns, and that only skilled persons were employed.22

§ 3. Right to maz'niain; prescription.-—The right to commit a public nuisance

cannot be acquired by prescription.“ A nuisance cannot be deemed a necessity

where the result can be accomplished by other means.“ An enactment attempting

to legalize a nuisance resulting in injury to the property of others is unconstitu

tional.“ To base upon a legislative grant of power to do a thing an immunity from

consequences which deprives or tends to deprive a person of that which is his prop

erty, there should at least be found a direction which is clear and quite unmistakably

imperative.2° That authority ekists to construct a sewage system does not justify

a city in discharging sewage into a public stream.“

near dwellings and negligently conducted.

Alexander v. Stewart Bread Co., 21 Pa.

Super. Ct. 526. A pool of stagnant water.

Savannah. F. & W. R. Co. v. Parish. 117 Ga.

893; West v. State [Arl-L] 71 S. W. 483. Poi

sonous fumes from a. smelter. Sterrett v.

Northport M. & M. Co., 30 Wash. 164, 70 Pac.

266.

15. Places for the dispensing of intoxicat

ing liquors. Davis v. Auld. 96 Me. 559. Prize

iights. Com. v. McGovern. 25 Ky. L. R. 411,

75 S. W. 261. Authority to sell liquor and

operate a theater at a designated place does

not, authorize same to be so conducted as to

oilend public decency, amounting to public

nuisance. Reaves v. Ter. [OkL] 74 Fee. 951.

Hold not to be nuienncen The playing of

croquet in a. decorous manner, though con

tinued late into the night. Akers v. Marsh,

19 App. D. C. 28. The playing of base ball.

Alexander v. Tebeau, 24 Ky. L. R. 1805, 71

5. 1V. 427.

16. Noise. Gilbough v. West Side Amuse

ment Co.. 64 N. J. Eq. 27. Factory operated

with disturbing noises. Leeds v. Bohemian

Art Glass Works [N. .T. Err. & App.] 64 Atl.

1124. A hospital located next to a residence.

Deaconess Home & Hospital v. Bontjes [Ill.]

69 N. E. 748. Ironworks. The discomfort

must not be one of mere fastidiousness, but

such as interrupts the average comfort or

the average individual. Froelicher v. 0s

wald Ironworks. 111 La. 705. Opening of 9.

gas well near a. public highway in order to

permit the gas to blow out the water. ac

companied with noise alarming to passing

horses. Snyder v. Phila. Co. [W. V8.1 46 S.

F). 366. A blacksmith shop near dwellings.

Mirer 7. Fiddler, 24 Ky. L. R. 722. 69 S. W.

953.

Held not to be nullnncelt An unsightly

building. Flood v. Consumers Co., 105 Ill.

App. 559. A railroad terminal. constructed

at a point provided by law, properly con

ducted. Ge. R. 8: B. Co. v. Maddox. 116 Ga.

64. The operation 0! a railroad yard in an

ordinary manner, without negligence. is not

Authorization by corporate

'1 nuisance for which the owner of adjoining

property may recover, although his premises

’11‘6 injured by the smoke and dirt discharged

from the engines, and his property decreased

in value, owing to the noises and other in

conveniences arising !rorn the yard. Fried

man v. N. Y. & H. R. Co., 89 App. Div. [N.

Y.] 38. A railroad yard located and con

structed under statutory authority, it con

structed and operated in a. proper manner.

is not a nuisance, though it may become such

by improper construction or by subsequent

improper operation. Ga. R. & B. 00. v. Mad

dox, 116 GP. 64.

17. Rogers v. 'John Week Lumber Co.. 117

Wis. 5, 93 N. W. 821.

18. Mercer County v. Harrodsburg. 24 Ky.

L. R. 1651, 71 S. W. 928.

19. Erected court house, jail, etc., in

street, held nuisance. Pettit v. Grand Junc

tion. 119 Iowa, 352, 93 N. W. 881.

20. Cannot operate brick burning estab

lishment so as to constitute a nuisance. Pow

ell v. Brookfleld Pressed B. &_ T. Mfg. Co.

[Mo. App.] 78 S. W. 646.

21. Louisville & N. Terminal Co. v. Ja

cobs, 109 Tenn. 727. 72 S. W. 954.

22. Powell v. Brookfield Pressed B. & T.

Mfg. Co. [Mo. App.] 78 S. W. 646.

23. Isham v. Broderick, 89 Minn. 897. 95

N. W. 224. The right to continue a. private

nuisance will not be deemed to have been

acquired by prescription where the use has

been permissive, not adverse. Chillicothe v.

Bryan [Mo. App.] 77 S. “Y. 465.

24. Young v. Chedima. [Iowa] 96 N. W.

1105.

25. Sadlier v. New York. 40 Misc. [N. Y.]

78: Elyria v. Lake Shore & M. S. R. Co.. 23

Ohio Circ. R. 482.

28. Power to do everything necessary to

construct a street railway is not power to

store dynamite in the heart of a cilv. con

trary to city ordinances. Ricker v. Shaler.

89 App. Div. [N. Y.] 800.

27- Summons V. Gloversville, 176 N. Y. 846,

67 N. E. 622.
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charter does not justify commission of a nuisance.28 While a city may maintain a

dumping board on a street planned, though as yet not formally opened,” it has no

power to create a nuisance on land as yet uncondemned.ao The fact that other

persons are at the same time maintaining similar nuisances in the same vicinity is

no justification or excuse.“

§ 4. Remedies against public nuisance. A. Abatement and injunction.—An

action to abate or enjoin a public nuisance should proceed in the name of the pub

lic.“

(§ 4) B. Criminal prosc(-uiion.—An act indictable as a nuisance by the COD]—

mon law is prohibited by a statute declaring all common nuisances criminal.“

Prosecutions for maintaining a nuisance are not actions for the abatement of a

nuisance.“ A license is a protection for acts committed under it after but not

before its issuance.“ls One committing a nuisance in violation of law is liable there

for, though acting as agent for another.“ Liability for a nuisance is not avoided

by reason of a contract placing the duty of avoiding the nuisance upon another."

A city ordinance, conferring upon the common council arbitrary power to determine

upon nuisances and impose penalties therefor is unconstitutional.” An intent to

maintain a nuisance in the future is not a. misdemeanor.” An indictment for the

commission of a criminal nuisance should allege the public character thereof and

the fact of the commission within a place over which the court has jurisdiction.‘0

In an indictment for maintenance of an alleged nuisance, the opinion of experts

as to the harmful effects thereof is admissible.“ A complaint for the maintenance

of a nuisance is insufiicient, if alleging the commission of the acts constituting the

ofiense in words of the present tense, without showing that any of the acts were

committed prior to the time of filing the complaint.“ An indictment for suffer

ing and committing a common nuisance was not duplex as also charging the statu

tory offense of poisoning or polluting a stream, where these acts were alleged only

as incidents and parts of the main offense, which was the creation of unhealthful

and noisome odors.“

(§ 4) C. Rights and remedies of prwate persons—An individual, suffering only

in common with others, cannot maintain action to enjoin a public nuisance; other

wise, where the injury is peculiar to himself.“ Thus obstruction of a. public stream

28. Louisville & N. Terminal Co. v. Ja

cobs, 109 Tenn. 727. 72 S. W. 954.

29. Coleman v. New York, 173 N. Y. 612,

66 N. E. 1106.

35. Keeping petroleum in a. building. Com.

v. Packard [Mass] 69 N. E. 1067.

30. Terry v. State. 24 Ohio Circ. R. 111.

37. Slop from distillery sold to cattlemen.

80. Ennis v. Glider [Tex. Civ. App.] 74 S. the latter to avoid nuisance, held distillery

W, 585. liable for polluting stream. Peacock Dis

31. Pittsburgh. 0.. C. & St. L. R. Co. v. tillery Co. v. Com. [Ky.] 78 S. W. 893.

38.Crothersville. 159 Ind. 330, 64 N. E. 914.

32. People v. Condon. 102 Ill. App. 449:

Wees v. Coal 8: Iron R. Co. [W. Va.] 46 S.

E. 166; St. Louis v. Gait [Mo.] 77 S. W. 876;

Wauwatosa. v. Dreutzer, 116 Wis. 117. 92 N.

W. 551. To abate public nuisance in Okla

homa. territory. action may be maintained in

the name of the territory, at the instance or

the attorney general or a county attorney.

Reeves v. Ter. [0111.] 74 Pac. 951.

33. State v. De Wolfe [Neb.] 93 N. W.

746. Where a statute declares that all

nuisances injuring part or all of the people

is a crime. the enumeration of certain nui

sances in the same section does not limit or

restrict. the first statement. construing § 232

of the Criminal Code of Neb. State v. De

Wolfe [Neb.] 93 N. W. 746.

34. Const. art. 4. fl 6, 10. as to Jurisdic

Lion of courts construed with reference to

above proposition. State v. Scholar, ll.

Wash. 305, 71 Pac. 1088.

Boyd v. Board of Councilmen. 25 Ky.

L. R. 1311. 77 S. W. 669. Within reasonable

limits. a. legislature may declare what shall

constitute a nuisance. Pittsburg v. Keech

Co.. 21 Pa. Super. Ct. 548.

89. State v. Schai’ter.

Pac, 1088.

40. State v. Uvalde Asphalt Pav. Co.. 68

N. J. Law, 512.

31 Wash. 305, 71

41. \Vest v. State [Ark] 71 S. W. 483.

42. State v. Sehai'ter, 31 Wash. 305. 71

Pac. 1088.

43. Slops from distillery placed in stream.

odors from distillery. etc., held a nuisance.

Peacock Distillery Co. v. Com. [Ky.] 78 S. "W.

893.

44. Baker v. McDaniel [Mo.] 77 S. W. 531;

Aurora Elee. Light & Power Co. v. McWethY.

104 Ill. App. 479; Pence v. Bryant [W. Va.)

46 S. E. 275: Savannah. F. & N. R. Co. v.

Parish. 117 Ga. 893; Todd v. New York [Nob-1

92 N. W. 1040. A public nuisance will not
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will not be enjoined at the instance of one suffering no distinct injury therefrom.“

A riparian owner, on the other hand, may ordinarily maintain action to restrain

the pollution of a stream.“ Although recovery of damages for the creation of a

nuisance is barred by the statute of limitations, suit for injunction may be main

taincd."

While a municipal corporation may be held liable for commission of a nui

sance especially injuring the party instituting the action,“ it cannot be indicted

and fined for failure to enforce an ordinance prohibiting nuisances."

§ 5. Remedies against private nuisance. A. Abatement and injunction.—One

personally injured thereby may abate a private nuisance. In so doing, however, he

must abstain from excess.“

Where the injury resulting from a nuisance cannot be estimated or made good

by a payment of money, suit for injunction is the proper remedy.“ No request

to abate a private nuisance is necessary in order to sue to restrain it, or for damages

sustained thereby.“2 A private party suffering irreparable injury, by an act of a

corporation, in excess of its powers, constituting a public nuisance, may invoke the

ultra vires character of its acts in seeking to have same enjoined.“ An action can

not be maintained to‘restrain an act from which a resultant nuisance is merely

anticipated.“ In doubtful cases, equity will not take jurisdiction until an alleged

nuisance has been determined to be such by an action at law,“ but where a nuisance

be restrained at the suit of a. private person.

unless such person suffers therefrom a spe

cial and particular injury distinct from that

suffered by him in common with the public

at large. Closing public square so complain

ant would have to walk around, he having

no adjoining property could not maintain

hill. Guttery v. Glenn. 201 111. 275. 66 N. E.

305. A bill for injunction showing alleged

nuisance to be general and in no way occa

sioning special injury to petitioner will be

denied. Rhymer v. Fretz, 206 Pa. 230. A writ

to abate a common nuisance may be allowed

although the part complained of is on private

property, and the owners have made no

complaint. Rand Lumber Co. v. Burlington

[Iowa] 97 N. W. 1096.

45. Lownsdale v. Gray's Harbor Boom Co.,

117 Fed. 983. A municipality is subject to

an action for abatement 01’ a. nuisance equal

ly with a private individual. Pettit v. Grand

Junction. 119 Iowa. 352. 93 N. W. 881.

46. Doremus v. Paterson [N. J. Err. 8:

App.] 55 At]. 304. Further illustrating the

principle, see Gilbough v. West Side Amuse

ment Co.. 64 N. J. Eq. 27. A statute prohib

iting the pollution of public streams is not

special legislation. State v. Diamond Paper

Mills Co. [N. J. Err. & App.] 53 Atl. 1125.

That an obstruction caused inconvenience in

going to a certain point does not constitute

the obstruction a. private nuisance as to the

person inconvenienced. Guttery v. Glenn,

201 Ill. 275, 66 N. E. 305.

41. Ennis v. Glider [Tex. Civ. App.] 74

S. W. 585.

48. Knoxville v. Kissing [Tenn.] 76 S. W.

814; Kolb v. Knoxville [Tenn.] 76 S. W. 823.

4». Georgetown v. Com.. 24 Ky. L. R.

2285, 73 S. W. 1011; Board of Councilmen v.

Com.. 25 Ky. L. R. 311, 75 S. W. 217; Miller

v. Newport News [Va.] 44 S. E. 712; Dalton

v, Wilson, 118 Ga. 100.

50. Chillicothe v. Brynn [Mo. App.] 77 S.

W. 465: McKeesport Sawmill Co. v. Pa. Co.,

122 Fed. 184. Removing a pier constituting

a private nuisance and placing the material

on the shore is not a conversion of the ma

terial. McCarthy v. Murphy [Wis] 96 N. W.

531. One negligently and needlessly de~

stroying property which has temporarily be

come to him a nuisance may be held for the

unnecessary loss. The Mary. 123 Fed. 609.

A municipality enjoys no authority to de

stroy private property not a. nuisance per se.

Frostburg v. Wineland [Md] 56 Ati. 811.

51. St. Louis S. D. & Sav. Bank v. Kennett

Estate [Mo. App.] 74 S. W. 474. That the

authorities would have minimized the evil

had they known of the condition ot affairs

is no answer to a. suit for an injunction to

restrain the maintenance of a private nui

sance. Hospital. Deaconess Home & Hospi

tal v. Bontjes [111.] 69 N. E. 748.

52. Finklestein v. Huner, 77 App. Div. [N.

Y.] 424. Notice is only necessary when the

nuisance itself existed before the person

sought to be charged with its continuance

became the owner of the premises. Id.

58. Seattle Gas & Elec. Co. v. Citizens' L

8: P. Co., 123 Fed. 588.

54. Prlewe v. Fitzslmons & C. Co., 117

Wis. 497. 94 N. W. 317. An injunction against

a. proposed legitimate business will not br

granted, unless it appears that the operation

of that business is necessarily a nuisance.

Operating a baseball park is not a nuisance

per se. Alexander v. Tebeau, 24 Ky. L. R.

1305. 71 S. W. 427. _

55. Marrs v. Fiddler. 24 Ky. L. R. 722. 69

S. W. 953; Osburn v. Chicago. 105 Ill. App.

217: Sterling v. Littlefleld. 97 Me. 479. A

party having secured adjudication at law de

termining the maintenance of a nuisance by

another may. upon the continuance thereof.

secure an injunction. Harper. H. 8: D. Co. v.

Mountain Water Co. [N. J. Eq.] 56 Ati. 297;

Reese v. Wright [Md] 56 Atl. 976. In Maine.

a. threatened nuisance may be restrained.

The removal of an alleged nuisance. already

existing, will not be compelled, however.

until the fact of the nuisance is established

by legal procedure. Sterling v. Littlefleld,

97 Me. 479.
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is injurious to the health and destroys the peace of the neighborhood, equity will

interfere, by injunction, without waiting for the determination of the question of

the existence of the nuisance by an action at law.“ And in order to invoke the aid

of equity, there must be an allegation in the bill, that complainant’s rights have

been determined at law, or facts shown bringing the case within one of the excep

tions." In determining whether an alleged nuisance is such in fact, evidence of

the character of surrounding buildings may be taken.“ So, also, for this purpose,

expert testimony may be introduced."

Action to enjoin a private nuisance should proceed in the name of the party

injured.“o That one has voluntarily. subjected himself to the inconvenience of a

nuisance does not necessarily bar action by him for its restraint."1 Proprietors of

a nuisance cannot maintain action to restrain action for its abatement.“ A decree

restraining the use of a building as a hospital, “during the continuance of the rela

tive proximity of the complainant’s said residence” " * "‘ and while said hos—

pital is “of the present internal and external construction,” is not inconsistent with

the prayer that the defendant be “restrained and enjoined from further operating

and carrying on said home and hospital?”

(§ 5) B. Action for damages.-—In order to subject one to an action for nui

sance, the injury must be material and substantial.“ Damages can be recovered

for direct, but not for consequential, injuries to property caused by a nuisance.

although that nuisance is authorized by the legislature.“ Injury resulting from a

permanent nuisance is calculable in money. The remedy for a permanent nuisance

is therefore at law for damages, not in equity for an injunction." Each act of

continuing a nuisance is a fresh nuisance." A recovery of damages for the exist

ence of a continuing nuisance, therefore, does not bar recovery for injuries subse

56. Deaconess Home 8: Hospital v. Bontjes

[111.] 69 N. E. 748. Where the necessity is

imperious, or immediate, or irreparable in

jury is threatened, or there would be a.

necessity of a multiplicity of suits at law.

no judgment at law is required. Sterling v.

Littlefleld. 97 Me. 479.

57. Sterling v. Littlefleid. 97 Me. 479.

58. Mackay-Smith v. Crawford, 56 App.

Div. [N. Y.] 136; M., 171 N. Y. 662, 64 N. E.

1123; Eller v. Koehier, 68 Ohio St. 51, 67

N. E. 89.

59. Knoxville v. Klasing [Tenn.] 78 S. W.

814. in determining whether discharge of

sewage constitutes a nuisance, a nonexpert

may testify that the smell created made

him sick. It may be shown also that there

were no ventilators or deodorizing appliances

and that all odors were necessarily carried

to the outlet. Suddith v. Boone [Iowa] 96

N. W. 853.

00. Savannah, F. & N. R. Co. v. Gill, 118

Ga. 737; People v. Condon, 102 Ill. App. 449.

61. Bly v. Edison Elec. Illuminating Co.,

172 N. Y. 1, 64 N. E. 745, 68 L. R. A. 600.

62. Pittsburgh, 0., C. & St. L. R. Co. v.

Crothersville, 159 Ind. 330, 64 N. E. 914.

83. Deaconess Home & Hospital v. Bontjes

[111.] 69 N. E. 748.

64. Eller v. Koehler, 68 Ohio St. 61, 67

N. E. 89. Where a brick manufacturing plant

constitutes a nuisance to an adjoining land

owner, causing damage to his crops by the

escaping gases from the kilns, the loss is one

for which the law provides a remedy in an

action for damages.’ Powell v. Brookfield

Pressed B. & '1‘. Mfg. Co. [Mo. App.] 78 S. W.

646.

66. Sadlier v. New York, 40 Misc. [N. T.]

78. Injuries are direct where there is an

actual physical invasion of property. Id.

Dirty water and slush falling or blown‘ from

a. bridge. and flooding the roof and striking

the walls and windows of a. building, is a

nuisance and a. direct injury to private prop»

erty. for which damages may be recovered.

even though the erection of the bridge was

authorized by the legislature. Id.

88. Dennis v. Mobile & M. R. Co., 137 Ala.

649. The erection of buildings not ordinarily

regarded as permanent in character does not

constitute a permanent nuisance. Frame

buildings, held not permanent in character.

Pettit v. Grand Junction, 119 Iowa. 352, 93

N. W. 381. The mere fact that sewers are

of permanent construction does not render

the nuisance occasioned by them permanent

also. for the city may abate it at any time.

Vogt v. Grinnell [Iowa] 98 N. W. 782. The

damages to a lessee of a hotel from a nui

sance maintained in the adjacent street are

measured by the injury to its usable value.

or the value of its use to him as distinguished

from its rental value. Evidence as to loss

of profits and as to amount of business done

before and after is competent. Bates v.

Holbrook, 89 App. Div. [N. Y.) 548. Where

it appears, to a reasonable certainty, that in

jury has resulted directly from the main

tenance of a nuisance. damages may be re

covered notwithstanding uncertainty as to

the amount. Bates v. Holbrook, 89 App. Div.

[N. Y.] 548. The measure of damages to

land because of a continuing nuisance is the

loss in its use. and such damages as may re

sult therefrom. Vogt v. Grinnell [Iowa] 98

N. W. 782.

07. Southern R. v. Cook, 117 Ga. 286.
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quently arising therefrom." Individual damages may be recovered for the exist

ence of a nuisance, although others have suifered the same injury.“ The cause of

action accrues upon the actual occurrence of the injury.’0 An action to abate a

nuisance and for damages resulting from the existence thereof loses its equitable

character upon the ceasing of the nuisance.11 The court may, in certain cases, find

that a nuisance exists, but deny damages."

A community of interest does not exist between persons suffering injury to their

respective properties through the existence of a-nuisance. Each, therefore, may

sue separately." The fact that a tenant leases premises subsequent to the creation

of a nuisance affecting the same does not preclude him from recovery for damages

caused thereby.“

The measure of damages for the creation of a permanent nuisance is the depre

ciation in value of property aficcted thereby, past and prospective." In estimating

the damages resulting from a continuing nuisance, consideration may be given to

the resultant inconvenience and discomfort,70 depreciation in value of contiguous

property, to date, both for sale" and rental purposes}8 and the cost of removal, if

capable thereof." It is error, however, to add all expenses of suit to abate a nui

sance to damages suifered therefrom.’so

OBSTRUCTING JUSTICE.

The obstruction must be of an act within the lawful authority of the officer,“

but an oflicer executing a justice’s judgment not yet reduced to writing is proceed

ing on lawful authority.“ The information must show that the ofl‘icer was acting

on lawful authority.“ The specific acts of obstruction need not be charged.“

88. Bennett v. Marlon, 119 Iowa, 473. 93

N. W. 558.

89. Percival v.

94 N. W. 913.

70. Bterrett v. Northport M. a S. Co.. 30

Wash. 164. 70 Pac. 268.

71. McNulty v. Mt. Morris Eleo. Light Co..

172 N. Y. 410. 65 N. E. 196.

72. Baker v. McDaniel [Mo.] 77 S. W. 531.

Liability does not accrue for merely render

ing possible the creation of a. nuisance. Lou

isville 8: N. Terminal Co. v. Jacobs. 109 Tenn.

727, 72 S. W. 954. Liability for the existence

of a. nuisance cannot he escaped by delegat

ing responsibility in regard thereto to an

other. Gulf, C. 8: S. F. R. Co. v. Chenault. 31

Tex. Civ. App. 558. 72 S. W. 868. Liability

of owner for nuisance committed by sub

contractor. Boss v. Jarmulowsky. 81 App.

Div. [N. Y.] 677. New York Code relative to

actions "for a nuisance" limited to common

law actions. Miller v. Edison Else. Illumi

nstlng Co.. 78 App. Div. [N. Y.] 890.

78. Ducktown 3.. C. & I. Co. v. Fain. 109

Tenn. 56. 70 S. W. 813.

74. Smoke from electrical plant. Hoff

man v. Edison Eiec. Illuminating Co.. 87 App.

Div. [N. Y.] 871.

75. Missouri. K. A: '1‘. R. Co. v. McGeheo

[Tex. Civ. App.] 75 S. W. 841; Langley v.

Augusta. 118 Ga. 590. A tenant. in an action

for a. nuisance injuring leased premises. has

an election whether to have his damages

measured by the depreciation in the rental

value of the premises as a whole or by the

loss in the usable value thereof. In prov

ing the latter. evidence that owing to smoke

laundry had to be given out. entailing in

Yousling, 120 Iowa, 451.

creased cost, is inadmissible, unless it is

shown that such cost was reasonable. Con

versations which showed that roomers left

because of the smoke are admissible, and also

reductions made in rent for rooms. Hoffman

v. Edison Elec. Illuminating Co.. 8'! App.

Div. [N. Y.] 871.

70. Louisville & N. Terminal Co. v. Ja

cobs. 109 Tenn. 727, 72 S. W. 954; Daniel v.

Ft. Worth & R. G. R. Co.. 96 Tax. 327, 72 S.

W. 578; Houston. E. a W. T. R. Co. v. Char

walne, 80 Tex. Civ. App. 633, 71 8. W. 401;

Davis v. Auld. 96 Me. 559. A tile drain is a.

continuing rather than a. permanent nuisance.

Costello v. Pomeroy. 120 Iowa, 213. 94 N. W.

490.

77- Daniel v. Ft. Worth & R. G. R. Co.. 96

Tex. 327, 72 B. W. 578. For a continuing

nuisance it is not proper to gauge the dam

age to surrounding property by estimating

future effects. Alexander v. Stewart Bread

Co.. 21 Pa. Super. Ct. 526.

78. Bhroyer v. Campbell, 31 Ind. App. 83.

67 N. E. 193,

79. Meilick v. Pa. R. Co., 203 Pa. 457;

Mineral YVelis v. Russell, 30 Tax. Civ. App.

232. 70 8. W. 458.

80. Newton Rubber Works v. De Las

Casas. 182 Mass. 486. 65 N. E. 816.

81. Resisting effort of officer to make un

lawful search of prisoner is not an offense.

Lee v. State [Tex. Cr. App.] 74 S. W. 28.

82. Gibson v. State. 118 Ga. 29.

88. No averment of warrant. or that the

misdemeanor for which the officer sought to

arrest was committed in his presence. Lee

v. State [Tex. Cr. App.]. 74 S. W. 28.

84. Gibson v. State. 118 Ga. 29.



2 Cur. Law. 1069OFFICERS AND PUBLIC EMPLOYES 3' 2.

OFFICERS AND PUBLIC E'MIIE’LOYES.1

§ 1. Definitions and Diltinctions (1060).

§ 2. The Appointing Power (1000).

53. Eligibility and Qualification (1070).

A. In General (1070).

B. Civil Service (1071).

i4. Appointment or Employment (1071).

55. Nature of Tenure and Duration 0!

Term (1072).

§1.

§ 6.

§ 7.

(1077).

§ 8.

§ 9.

5 10.

Q 11.

(1086).

Benignntion and Removal (1074).

Proceedingn to Try Title to Oilice

Power! and Duties (1079).

Compensation (1081).

Llubilltien (1085).

Oiilclnl Bond.- and Liability Tiler-eon

Definitions and distinctions—Whether a person in public employment

is an officer and entitled to all the benefits and subject to all the burdens of that

peculiar station, or is a. mere agent or employe without the rights or responsi

bilities attaching to an office, is often difficult to determine. Trustees of the

public schools,2 primary election inspectors,a street or road commissioners‘ and

notaries public,“ are held to be officers, as are health officers,‘3 members of the

board of education of cities,’ city attorneys,8 and members of city councils.9 The

governing committee of a political party are “officers,” against whom mandamus

may issue under the Kentucky Code," and license commissioners of the city

of Springfield, Mass, are officers,n but a jailer or deputy sheriff is a mere

agent of the sherifl, not an officer,“ and the janitor of a city police station,“

and the chief engineer of a city hall are not officers but more employee,“ and

voluntarily taking the official oath prescribed for all officers will not elevate a

mere employe to the dignity of an officer.“ The position of a school teacher

is that of an employe resting on the contract of employment, and not on that

of an officer.“ A city engineer is the agent of municipality" but a police

officer is not," and a medical officer of the New York city fire department is

not a member of the uniformed force“ though a fire marshal is.”

§ 2. The appointing pawn—Under the constitution of the United States,21

and those of most of the states,“ the appointing power is an attribute of the

executive, and statutes invading that right are generally held invalid,“ though

1. The election of. officers is treated in 20, People v, sun-51m 37 App_ D1“ [p1, 1]

the topic Elections, 1 Curr. L. p. 981. 413.

2. Ellis v. Grcaves [Miss.] 84 So. 81. 21. Shurtlet! v. U. 8., 189 U. S. 311.

3. Babbitt v. Garand, 89 App. Div. [N. Y.]

119.

4. Bowden v. Derby, 97 Me. 536.

6. People v. Wadhams, 178 N. Y. 9, 68 N.

E. 65.

6. State v. Craig [Ohio] 69 N. E. 228.

But see State v. Massillon, 24 Ohio Circ. R.

249.

7. State v. Loechner [Neb.] 91 N. W.

874, 59 L. R. A. 915.

8. People v. Salisbury [Mich] 96 N. W.

9: State v. Kelly [Mo. App.] '17 S. W. 996.

10. Code Civ. Proc. § 477. Young v. Beck

ham, 24 Ky. L. R. 2135, 12 S. W. 1092.

11. Cook v. Springfield, 184 Mass. 247, 68

N. E. 201.

12. Stephenson v. alisbury, 53 W. Va.

366.

13. Dolan v. Orange [N. J‘. Law] 56 Atl.

130

14,15. State v. Gray, 91 Mo. App. 438.

16. Murphy v. Board of Education, 87 App.

Div. [N. Y.] 277.

17. Normile v.

566.

18. Simpson v. Whatcom [Wash.] 74 Fee.

677.

19. Lyons v. New York, 82 App. Div. [N.

Y.] 306.

Ballard [Wash.] 74 Pac.

22. The governor of New Hampshire had

authority in 1897 to appoint an agent to

prosecute the state's civil war claims against

the United States. Lambert v. Norman [Ga.]

46 S. E. 433; Opinion of the Justices [N. H.]

54 Atl. 950. The governor of Kentucky has

authority to fill vacancies in the oiTlce of jus

tice of the peace by appointment. Traynor

v. Beckham, 25 Ky. L. R. 981, 76 S. W. 844.

23. In New Jersey where an act (Gen. St.

p. 2618). establishing a system of parks and

providing for governing boards thereof.

was invalid as to the matter 01' appointing

the governing board, it was held that this

invalidity would not render the whole stat

ute invalid, but that recourse would be had

to the provision of the constitution for the

appointing 0t emcers by the governor, by

and with the advice and consent of the sen

ate. Ross v. Board of Chosen Freeholders

[N. J. Law] 53 Atl. 1042. And where the

legislature attempts to extend a term of of

fice by postponing the term 01! the successor,

the proper appointing power may fill the

office in the interim. In re House, 41 Misc.

[N. Y.] 114; Id., 88 ADD. Div. [N. Y.] 242.

The governor in Arkansas has no inherent

power to make appointments except as ex

pressly provided in the constitution. Can
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a statute naming certain appointees'has been upheld, on the theory that the

governor, by approving it, in eifect made the appointments his own.24

The Kentucky statute incorporating a private police and detective agency

and investing its members with all the powers of peace officers is unconstitu

tional." .

A statute limiting the right of cities and their contractors to employ any but

citizens is invalid as an interference with the right to contract."

In some states the right of local self government guaranteed to the people

by their constitutions is regarded as being inconsistent with laws authorizing

the appointment of oilieers or agents of municipalities by other than the munici

palities themselves," but this view does not universally obtain.28 Illustrations

of the right of municipalities to appoint officers or employ agents are given in the

note.” The council of a city of the fourth class in Kentucky have authority to

fill a vacancy in the olfice of the police judge by appointment.“

§ 3. Eligibility and qualifications. A. In general—Generally speaking

every person entitled to vote is eligible to oil‘ice"u if he be a resident of the dis

trict" and not the incumbent of an incompatible ofliee. _A county judge in

‘ltentucky is ineligible to the oflice of supervisor of roads,” though it has been

held that, where two offices are incompatible, a resignation from the prior one

not appoint capitol commissioners. Cox v.

State [Ark.] 78 S. W. 756. Under the con

stitution of Arkansas the legislature may

exercise the appointing power in cases not

otherwise provided for. Acts 1903, p. 249.

providing for legislative appointment of

state capitol commission, is valid. Id.

24. Thomas v. State [8. D.] 97 N. W.

1011.

25- Act March 8. 1884. Swincher v. Com.,

24 Ky. L. R. 1897. 72 S. W. 806.

28. Hurd's Rev. St. 1901, p. 141, c. 6, par.

10. Chicago v. Hulbert, 205 Ill. 346. 68 N.

E. 786.

97. People v. Knopf, 198 Ill. 340. 64 N. E.

842. 1127; State v. Moores [Neb.] 96 N. W.

1011; Hunt v. Buhrer [Mich.] 94 N. W. 589.

A legislative act, incorporating a. town and

providing that named persons shall act as

mayor and aldermen thereof until their suc

cessors are elected and qualified. does not

interfere with local self government. Lam

bert v. Norman [6a.] 46 S. E. 433. In New

York it is held that neither the law creating

the state tax commission. (People v. State

Board of Tax Com'rs. 174 N. Y. 417, 67 N. E.

69) nor the law recognizing and continuing

the New York City detective department,

appoint the ofiicers thereof in violation of

the constitutional provision for home rule

[N. Y. Const. art. 10. i 2]. Sugden v. Par

tridge, 174 N. Y. 87, 66 N. E. 655: Fay v.

Partridge. 174 N. Y, 526. 66 N. E. 1107.

28. in Nebraska the legislature may con

fer upon the governor of the state the power

to appoint members of the board of fire and

police commissioners of cities of the metro

politan class. State v. Broatch [Neb.] 94

N. W. 1016. A special city charter placing

the power of appointing a majority of the

board of commissioners of the city, cor

responding to the mayor and aldermen. in

the hands of the governor. is valid, the leg

islative power over cities being unlimited

and there being no abstract principle of

right of local self government recognized in

the constitution of Texas. Brown v. Gnl

veston [Tex.] 75 S. W. 488: cf. Ex parte

Lewis [Tex. Cr. App.] 73 S. W. 811.

20. In the absence of charter authority.

the common council of a city in New York

cannot create an office and pay city money

to the incumbent thereof. Appointment to

office of page of common council of Yonkers

held unauthorized. O'Connor v. Walsh, 8?

App. Div. [N, Y.] 179. The city of Lexing

ton, Ky., has no power under the constitu

tion and its charter to create any office or

officers other than those provided for there

in. Lowery v. Lexington, 25 Ky. L. R. 392,

75 S. W. 202.

80. Traynor v. Beckham, 25 Ky. L. R.

283. 74 S. W. 1105. The board of supervisors

in Iowa has authority to employ an agent to

discover taxable property omitted from the

tax rolls. and contract to pay him in pro

portion to the amount of taxes collected

through his eiforts. Disbrow v. Board. 119

Iowa, 538. 93 N. W. 585; Shinn v. Cunning

ham, 120 Iowa, 383, 94 N. W. 941. Boards of

supervisors in Mississippi have authority to

employ counsel in civil cases in which the

county is interested. though they have in

their employ a county attorney at a stated

annual salary. Warren County v. Booth, 81

Miss. 267.

81. State v. Moore, 87 Minn. 308, 92 N. W.

4. 59 L. R. A.-447.

82. Where by the contitution, officers

are required to be electors of the political

divisions wherein the functions of their of

fices are to be performed, an officer of a.

larger division cannot be made ex omcio

the oflicer of a smaller one. though in the

particular instance he happens to be an

elector of the smaller division. State v.

Kohnke, 109 La. 838.

88. Daviess County v. Goodwin. 25 Ky.

L. R. 1081, 77 S. W. 185. Conceding that a

member of the board of county commission

ers cannot act as one of the county bond

trustees. there can be no objection to his

so acting where he resigns from the board

before appointment as a trustee. Potter v.

Lainhart [Fla] 33 So. 25L
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is not necessary before entering upon the duties of the other, since the mere taking

oath and filing bond operates ipso facto to vacate the prior office.“H

In Indiana one who obtains a nomination by bribery is not disqualified

from holding the office by the constitutional inhibition against securing an elec

tion by bribery,“ and a contestant can take advantage of his opponent’s in

eligibility undcr the statute denouncing bribery at primary elections, only after

conviction." -

By the statute in Maine, a collector of taxes, who has not had a final settle

ment with the town, is ineligible to the office of selectman or assessor of taxes.”

Though the refusal of an officer to qualify on election creates a vacancy which

may be filled iii the manner provided by law,38 failure to take the prescribed oath

of office will not prevent one becoming a de facto officer” and neither failure

to take the oath of office within the period prescribed by statute for that pur

pose,“ nor failure within the prescribed period to file a verified statement of

election expenses,“ will of itself work a forfeiture of an office and create a va

cancy, where the oath is taken and filed before the term of office begins and be

fore any steps have been taken to fill the office. Nor, where the oath is taken

and the bond filed within the statutory period, does the failure of the proper

authorities to approve the bond within the time affect the appointee’s right.“

A person elected to office is not required to take the official oath and file his

bond before the certificate of election has been issued to him," nor, where there

is a question as to the regularity of his election, need he do so before his right

to the office has been tried.“ A councilman, holding over de facto, cannot, by

his own vote upon the question of his own qualification, confer upon himself

a de jure title to the office as against a contestant.“

(§ 3) B. Civil service—A promotion of a patrolman to the office of tele

graph operator can be made only under the civil service rules in New York City.“

The certification of a veteran as entitled to appointment from the civil service

list, after passing the examination, is conclusive as far as competency is con

cerned, and an appointment cannot be refused on the ground that in a similar

position heretofore he was incompetent.“

§ 4. Appointment or employment.“—In New Jersey, under the borough

act of 1897, an appointment to fill a vacancy in the common council must be

concurred in by a majority of the whole council,“ and it requires a majority of

the city council, in Salt Lake City, to invest a person with the office of chief

of police on appointment of the mayor." Where less than a quorum of a city

council meet and declare the seat of an absent member vacant, one appointed

34.

869.

35,36. Const. Ind. art. I, i 5. Gray v.

Gilbert v. Craddock [Ken] 72 Pac. 44. Rich v. McLaur-en [Miss] 35 So. 337.

YVhether positions are confidential and

therefore excepted from provisions of civil

Seitz [Ind.] 59 N. E. 456.

37. Rev. St. c. 3, 5 12, as amended by

Laws 1885, p. 280, c. 335. Springfield v. But

terfield. 98 Me. 155.

38. State v. Rice. 66 S. C. 1. 44 S. E. 80:

Adams v. Doyle, 139 Cal. 678. 73 Pac. 582.

39. Rosell v. Board of Education, 68 N. J.

Law, 498.

40. In re Drury, 89 Misc. [N. Y.] 288.

41. In re Drury, 89 Misc. [N. Y.] 288. The

statute so providing being invalid as pre

scribing an oath of office different from the

one in the constitution. Stryker v. Churchill,

39 Misc. [N. Y.] 578.

42. In re Fitzgerald, 82 N. Y. Supp. 811.

43. Gilbert v. Craddock [Kan.] 72 Pae.

869.

service law. People v. Collier, 78 App. Div.

[N. Y.) 620.

45. Winters v. Warmolts [N. J. Law] 56

AU. 245.

40. People v. Partridge. 89 App. Div. [N.

Y.] 497.

47. People v. Stratton, 174 N. Y. 531. 66

N. E. 1114.

48. Employment of laborer by city in its

water plant held sufficiently shown. Hen

derson v. Kan. City. 177 M0. 477. 76 S. W.

1045.

40. P. L. p. 285.

Law] 56 Atl. 163.

50. State v. Sheets, 26 Utah, 105, 72 PM;

334.

Day v. Lyons [N. J.
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by them to take his place is not a member, and a vote in which he participates

is of no effect.“ Where the appointment of an oflicer is a nullity for that the

appointee is ineligible to the office, a legal appointment may be made, without

legal ouster of the first appointee by quo warranto.‘2 An appointment to an

office which has been abolished cannot operate as an appointment to a newly

created oilice possessing some of the same powers.“8 Any contract in the nature

of a sale of a public office is void,“ but an appointment of a deputy conditional

on receiving a part of the fees is valid.“ Where the statute requires an appoint

ment to be in writing, one not written is invalid.“

Under the civil service law of New York, an employe suspended or released

because of the abolition of his office is entitled to reappointment to the same,

or a similar position, whenever his services are required." The questions, wheth

er the ofiice to which he desires appointment is similar to the one abolished,“

and whether there is need of his services, rest in the discretion of the person

making the appointment, and he is not entitled to mandamus to compel the

appointment merely because there is a vacancy.” A teacher employed in both

day and night service is not, on termination of the night service, deprived of

his employment so as to be entitled to preference.“o A public school attendance

officer is not entitled to maintain proceedings for reinstatement after suspen

sion, he not being a member of the “educational staff” within the meaning of

the charter of Greater New York,‘n and a disabled fireman is entitled to em

ployment at the salary received while fireman, in some position in the depart

ment not requiring active service as a fireman." A clerk who has taken the

civil service examination and secured an appointment is a probationer, and can

take no benefit from a prior appointment, where he was laid off from that serv

ice and waived reinstatement.“

The provision in the statutes of Missouri that patrolmen serving their full

terms shall be preferred for reappointment does not operate ipso facto to reap

point them, but where they hold over after expiration of their terms, they do

so at the pleasure of the commissioners.“

§ 5. Nature of tenure and duration-of term—It is presumed that a per

son aeting in a. public office was regularly elected or appointed to it," and of

ficers regularly appointed will be regarded as having a valid tenure of office,

though the legislature has not designated their term of office.“

The incumbent of an office holds over under the law until his successor is

51. Benwood v. Wheeling R. Co.. 53 W. 80. Cusack v. Board of Education, 89 App.

Va. 465. Div. [N. Y.] 355.

52. State v. Craig [Ohio] 69 N. E. 228. 61- People V. Board of Education, 85 ADD

0. . . _ 1 _ A _ 75 Div. Y-] 537.
Pa? zncutShn“ v Denver [coo pp] 62. People v. Sturgis. 86 App. Div. [N.

‘ “' Y.] 20.
54. Deputy sheriff. Stephenson v. Salis

bury, 53 W. Va. 366. Deputy clerk of court. 76?‘ Fish ‘7‘ MCGann' 205 “1' 179' 88 N- 13'

isloxtrgérsn v. Adamson, 101 Mo. App. 119, 74 04- State v. Haw”, 177 M0. 360' 76 S. w.

' ' ' 613.
55. 53 W. Va.

366.

50. Shepherd v. Trustees of Common

School Dist. N0. 2. 26 Ky. L. R. 1072, 76 S.

W. 1084.

57. A veteran under such circumstances

is entitled to a transfer to some other 0!

fice. Jones v. Willcox. 80 App. Div. [N. Y.]

167.

58. People v. Cantor,

Y. 50.

59. Morrison '1. Cantor, 173 N. Y. 646. 66

N. E. 1112.

Stephenson v. Salisbury,

89 App. Div. [N.

05. Monterey v. Jacks, 139 Cal. 542, 73

Pac. 436. One person cannot hold two coun

ty offices, in the absence of a. formal con

solidation authorized by law. but where at

an election all parties treat two certain of—

fices as consolidated, it will be presumed

they have been. and the candidate receiving

the certificate of election will be inducted

as against respondent, a hold over, who also

was a candidate. See State v. Wolfenden. 26

Utah, 167. 72 Fee. 690.

00. Commissioners of sailors' boarding

houses. White v. Mears [0r.] 74 Phc. 931.
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duly elected or appointed and qualified," but where an appointive officer holds

over after the expiration of his fixed term, it is at the pleasure of the appointing

power." The action of a board of trustees of a state asylum, in postponing ac

tion on the question of reappointment of a physician until after the expiration

of his official term, does not amount to a re-election of him for another term.

but on final decision against reappointment their action will relate hack to the

end of the term." .

An ofiice is not vacant so long as it is supplied, in the manner provided by

the constitution or laws, with an incumbent who is legally authorized to exer

cise the power and perform the duties which pertain to it.’°' And where the

law points out what particular officer shall exercise_the duties of another office,

on the death or disability of its incumbent, the succeeding officer generally holds

the full term, to which his principal was elected, as in case of the vice-president

of the United States or the lieutenant governor of a state." This is true also

of an appointive office having a designated term, as to which it is held that the

appointee to a vacancy, occurring by death or resignation, holds only for the

lmlance of the unexpired term and not for a full term," but where an elective

oflice is filled by appointment, the appointee, as a rule, holds only until a. reg

ular successor can be elected at some general or special election." A delayed

reappointment of an officer, after the expiration of his term, does not extend

his second term to four years from the date of his reappointment, but is only

for the unexpired portion of the new term.“

Where the term of officers is fixed by the constitution, the legislature can

not extend them by providing that elections shall be held at a later date." Nor

even in the absence of any specific prohibition can it provide for the election

of a judicial officer for a certain district, and then perpetuate him in office by

repealing the law authorizing the election of his successor," but a statute post

poning an election is not necessarily invalid in toto, where there is a proper

authority to make an ad interim appointment to fill the vacancy occurring by

reason of the postponement of the term of the successor." Certain otiiees, cs

67. People v. Knopf, 198 Ill. 340, 64 N. E.

842, 1127; Winters v. Warmolts [N. J. Law]

56 Atl. 245; Keen v. Featherston, 29 Tex.

Civ. App. 563. 69 S. W. 983. On the transfer

of a city in Kentucky from the third class

to the second. the officers are entitled to re

tain their oflices until their successors are

elected and qualified, at the next regular

election. Gilbert v. Paducnh. 24 Ky. L. R.

1998, 72 S. W. 816. On the abolition of the

oflice of mayor of the city of Pittsburgh by

the legislature of Pennsylvania, and the

vesting of the authority heretofore vested

in him in the recorder, the retiring mayor

was a de facto ofilcer until the recorder

qualified, and his acts as such were valid.

Keeling v. Pittsburg, V. & C. R. Co.. 205 Pa.

31. Under the Kentucky statute (Ky. St.

1899, § 4258). allowing the auditor 0t pub

lic accounts to appoint an agent in each

county. the agent holds after the expiration

o! the auditor’s term until removed. Sebree

v. Com., 25 Ky. L. R. 121. 74 S. W. 716.

68. State v. Hawes, 177 M0. 360, 76 S. W.

653.

89. Taber v. State

sane, 127 Fed. 174.

70,11. State v. McBride.

70 Pac. 25.

72. Oil inspector. Tansey v. Stringer, 25

Ky. L. R. 916. 76 8. XV. 537.

Curr. Law, Vol. 2—68.

Hospital for the In

29 Wash. 335,

78. Under a constitutional provision that

it an officer's unexpired term “will not end

at the next succeeding annual election at

which either city, town. county. district. or

state officers are to be elected, the office

shall be tilled by appointment until such

election" a vacancy in a town oiflce may be

filled at an election at which only a mem~

ber of congress is to be elected. Smith v.

Doyle. 25 Ky. L. R. 958, 76 S. W. 519. with

drawing opinion in 26 Ky. L. R. 278. 74 S.

W. 1084. The tall election in 1903 is a.

“general election." determining the term of

county ofiicers appointed to fill a vacancy

though such election is not a general one

for the election of county oiflcers. Mannix

v. Selbach [Colo.] 74 Pac. 460.

In Kentucky. a sheriff elected to fill a va

cancy is entitled to enter upon his duties

immediately. in the stead of one appointed

to fill the vacancy until an election. and he

need not wait until the usual time for elect

ed oflicers to go in. Jones v. Sizemore

[Ky.] 79 S. W. 229.

74. Tansey v. Stringer, 26 Ky. L. R. 916,

76 S. W. 537.

75. People v. Knopf, 198 I11. 340, 64 N. E.

842, 1127.

78. State v. Moores [Neb.] 96 N. W. 1011

77. Hunt v. Buhrer [Mlch.] 94 N. “h 559
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pecially those created by the legislature, are entirely within its control, and may

be shortened as to their terms or abolished at will."

A statute, increasing the number of judges of the supreme court of Wash

ington for a limited time only, is valid, notwithstanding the provision of the

constitution defining the term of office of the judges."

Decisions as to the terms of particular officers are mentioned in the note."0

§ 6. Resignation and removal.—Mere resignation will not relieve an oflicer

of the burdens of his office.81

As to the power of removal, a distinction exists between officers and- mere

agents or employes, the former being removable only on proof of official miscon

duct, as a rule,“ while the latter are generally removable at will, in the absence

of some provision of law to the contrary.”

Where the power of appointment is conferred in general terms and with

out restriction, the power of removal in the discretion and at the will of the

appointing power is implied, and always exists unless restrained and limited by

some other provision of law.“ This restraint, however, is frequently exercis

ed, most commonly to prevent unnecessary and ill considered changes in the public

service, as exemplified in the various civil service laws,“ or to provide steady public

78. No one has a vested right to an of

fice created by the legislature. That body

may legislate him out of office at will. Dal

lis v. Griffin. 117 Ga. 408. The terms of re

corders, city judges, and justices of the

peace in cities in New York, are within the

control of the legislature (People v. Auburn,

83 App. Div. [N. Y.] 554), and in Maryland,

the constitutionality of a statute shorten

ing the term 0! office of county commission

ers elected for the term of six years was

sustained by a divided court, no opinion be

ing flied (Brown v. Brooke, 95 Md. 738). A

merely appointive oflicer. like a city attor

ney, may be deprived of his oflice before

the expiration of his term by legislative

abolition of it. Downey v. State. 160 Ind.

578. 67 N. E. 450. On the abolition of jus

tice precincts in a city. the terms or othce

of the justices therein expire and the ot

flces cease to exist. Nystrom v. Clark

[Utah] 75 Pac. 378.

79. State v. McBride, 29 Wash. 835. 70

Pac. 25.

80. Oil inspector in Kentucky holds for

tour years. Tansey v. Stringer. 25 Ky. L.

R. 916. 76 S. W. 537. Patrolman in St. Louis,

110.. four years. State v. Hawes. 177 M0.

387. 76 S. W. 617. The term of the county

treasurers in Oklahoma begins on the first

Monday in October succeeding their election.

Finley v. Combs [OkL] 71 Pac. 625. Under

the constitution of Texas providing that the

term of all oflicers not fixed thereby shall

be two years, a police officer of a city holds

office. in the absence of a reappointment,

for two years only. Houston v. Albers [Tex.

(Jiv. App.] 73 B. W. 1084.

81. The provision of the constitution of

Texas that all oiflcers within the state shall

continue to perform the duties of their ot

fices until their successors are qualified is

mandatory. and an ofl‘icer whose resignation

is accepted but whose successor has not

been appointed is still an officer. Keen v.

Featherston. 29 Tex. Civ. App. 563, 69 S. W.

083.

Fm. A notary public may be removed from

his ofliee for accepting and using a. free pass

from a sleeping car company [N. Y. Const.

art. 13, Q 6]. People v. Wadh'ams. 176 N. Y.

9, 68 N. E. 65. In St. Louis, 310., where a

turnkey is promoted to the position oi! pa

trolman, that act amounts to a. new ap

pointment for the term of four years from

its date. entitling him to charges. notice.

and a hearing before removal (State v.

Hawes, 177 M0. 387. '76 S. W. 617), but the

term of office of a turnkey having never

been fixed, a. patrolman reduced to that 01

iice after the expiration of his four year

term, holds it subject to the pleasure of

police commissioners (Id., 177 M0. 360, 76 S.

W. 653).

88. The janitor of a city police station

is an employe merely. Dolan v. Orange [N.

J. Law] 56 Atl. 180. The chief engineer of

the city hall of Kansas City, Mo., is not an

officer. but a mere employe. State v. Gray.

91 Mo. Am). 438. A delinquent tax collector

in Pennsylvania. is an “appointed officer."

removable at the pleasure of the county

treasurer. Com. v. Connor [Pa.] 56 At]. 443.

The appointment. in the City of Orange, N.

J., of a person as janitor of a police station

for a term or years, and its acceptance. con

stitute a. contract which may be a‘voided by

the council. as provided by the charter. Do

lan v, Orange [N. J. Law] 56 Atl. 130.

S4. Mack v. New York, 82 App. Div. [N.

Y.] 637. A contract, by a clerk of the coun

ty court, covering the whole period of his

term, to employ a certain deputy, is void.

Horstman v. Adamson [Mo. App.] 74 S. W.

398. In the absence of any constitutional

or statutory provision, the president. by

virtue of his general power of appointment.

can remove an ofllcer, though he were ap

pointed by and with the advice and con

sent of the senate, and this power cannot be

taken away by mere inference or implica

tion. and. in the absence of plain language

in the statute. congress will not be pre

sumed to have taken it away. Shurtlei‘! v.

U. S.. 189 U. S. 311. A deputy tax commis

sioner is removable at the pleasure of the

appointing power. People v. Wells [N. Y.]

70 N. E. 218.

8.1. Under the Customs

Act of June 10. lRDO, .5 1‘2.

Administrative

the president may
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employment for those who by past military or other distinguished public service

have recommended themselves to particular consideration.80

The effect of these laws is to elevate certain agents or employee in public

service, as regards their tenure of office, to the plane of public officers, and en

title them to charges and a hearing before remova ." The protection is not

granted, however, to all public servants." In New York an honorably discharg

cd volunteer fireman may be removed from his office, under the board of tax

commissioners, without the hearing provided by the civil service law for other

offices,” and a deputy collector of assessments and arrears may be removed with

out a hearing though he is an honorably discharged veteran,” but a deputy tax

commissioner may not..1 A fire marshal can be removed only on charges," and

an exception is always made in regard to those holding positions of confidence

and trust, it being thought unjust to deprive an officer of the right to choose his

own confidential agents. The chief clerk in the tax department of the borough

of Manhattan, New York, is a confidential employe, subject to removal without

charges made or reasons given." An ordinance, providing that no employe elect

ed by the council shall be discharged by it, except on written charges, will not

protect a policeman who has served the term for which he was appointed and is

holding over.“ Whether persons in oflice at the time a civil service law takes

effect are within its protection depends largely upon the phraseology of the stat

ute," but after an appointee under the law has served his probationary term.

remove appraisers for inefficiency, neglect,

or malfeasance in office, and he may also

under his general powers of removal. re

move them without any of such‘ causes.

Where removed for cause they are en

titled to a hearing. but if they are removed

without notice and opportunity for defense,

it will be presumed they were removed un

der the general power and not for any of

the statutory causes. Shurtlei'f v. U. 8.. 189

U. S. 311. 47 Law. Ed. 828. Under the Char

ter of Baltimore. Maryland, (sec. 25) the

mayor has authority to remove at pleasure

during the first six months of their re

spective terms. all officers appointed by

him, but thereafter he may remove them for

cause only. This provision has been held to

authorize the removal of officers appointed

by a predecessor, and to those re-appointed

for a second term. Maclellan v. Marine

[Md.] 66 Atl. 359. Under the civil service

law of Washington. only the appointing

power can dismiss an employe. the trial

before the civil service commission only

serving as a basis therefor. Easson v. Seat

(le. 32 Wash. 406. 73 Pac. 496.

86. Veteran fireman. People v. Redfleld.

86 App. Div. [N. Y.] 367; People v. Wells.

176 N. Y. 462: Id., 86 App. Div. [N. Y.] 270;

People v. Folks. 89 App. Div. [N. Y.] 171;

People v. Hamilton, 84 App. Div. [N. Y.] 369.

Veteran soldiers. People v. McFadden, 75

App. Div. [N. Y.] 264.

87. A veteran volunteer fireman belong

ing to a company not officially connected

with the municipality is entitled to the

preference accorded to veterans in respect

to removal without charges. People v.

Folks, 89 App. Div. [N. Y.] 171. Charges

against police captain held not sufiiciently

substantiated to justify removal. People v.

Greene. 89 App. Div. [N. Y.] 296. The chief

of the fire department in New York City

cannot be removed by the fire commissioner

for refusal to continue a. vacation granted

him on his own request. In re Croker, 176

N. Y. 158. 67 N. E. 307.

88. The health oflicer of a city is not an

employe of the board of health. entitled to a

hearing before discharge under the munici

pal code. State v. Craig [Ohio] 69 N. E. 228.

A veteran fireman employed to furnish and

drive a horse is not a person "holding a. po

sition by appointment or employment." en—

titled to a hearing before discharge. Peo

ple v. Redfield. 86 App. Div. [N. Y.] 367.

Coroner‘s chief clerk a "regular clerk" and

not removable except on charges and after

opportunity to explain. People v. Scholars,

86 N. Y. S. 718.

80. People v, Wells. 176 N. Y. 462, 68 N.

E. 883.

90. People v. McFadden. 75 App. Div. [N.

Y.] 264. >

91. People v. Wells. 86 App. Div. [N. Y.]

70.

02. People v. Sturgis, 8'! App. Div. [N. Y.]

413.

93. People v. Wells, 85 App. Div. [N. Y.]

378. The commissioner of public buildings

in St. Louis. Mo., may remove the inspector.

at his pleasure. without charges and trial.

he being a mere assistant and not an officer.

Magner v. St. Louis [Mo.] 78 B. W. 782.

04. Beverly v. Hattiesburg [Miss.] 35 So.

876.

95. In Illinois. one holding ofiice at the

time the civil service law went into oper

ation does not by being allowed to retain his

position. become entitled to the benefits of

that law as to removal, or reduction in

rank. enjoyed by those appointed under it.

Sergeant of police. People v. Chicago. 104

Ill. App. 250. Though it is otherwise in

New York. Detective sergeant. Sugden v.

Partridge. 174 N. Y. 87. 66 N. E. 656; Fay v.

Partridge. 174 N. Y. 526; People v. Greene,

87 App. Div. [N. Y.] 346; 1d. 87 App. Div.

[N. Y.] 421.
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he can be dismissed only on preferment of charges.“ The law, however, is not

an absolute protection, and notwithstanding it, public officers have a right to dis

pense with the services of employee, in good faith, from motives of economy,"

or to meet a reduction in appropriation.” There are also grounds for imme

diate removal without notice, such as a refusal to explain a charge of insubor

dination by a superior,” and absence without leave for five consecutive days, by

a. police ofiiccr, which in New York amounts to a resignation,‘ disobedience of

rules,2 and under the law of New York, the marriage of a female school teacher,

ipso facto, vacates her position, dispensing with the necessity of charges and a

trial!

The subject of the removal of public officers from office, either elective or

appointive, is entirely within legislative control,‘ and a city council may be au

thorized to remove its mayor,“ though such a provision is unusual.6 The pro

cedure in such cases prescribed by statute is exclusive,’ and where the mayor

is on trial, the majority of the aldermen presided over by their president are

competent,'3 and aldermen who prefer charges against an officer are not thereby

disqualified to sit." .

Under the civil service law of New York, the deputy county clerk is com

petent to hear and dispose of charges against a clerk in the county clerk’s of

fice,10 and it is error for him to hear the evidence and then turn the case over

to the county clerk for decision,“ but the law expressly authorizes charges against

a police officer to be heard by a deputy commissioner and decided by the com

inissioner.‘2 The return of the finding and judgment of a board of police com

missioners, upon a charge of neglect of duty, cannot be contradicted by evidence

taken under a general rule to take testimony."

In the absence of statutory authority, the action of the proper authority

in removing a public officer or employe

90. People v. De Forest, 88 App. Div. [N.

Y.] 410.

97. High school teachers. Bates v. Board

of Education, 139 Cal. 145, 72 Pac. 907.

98. Good faith. People v. Department of

Health, 8_6 App. Div. [N. Y.] 521.

00. Street cleaning force. People v.

Woodbury, 88 App. Div. [N. Y.] 593.

1. People v. York, 173 N. Y. 610. 66 N. E.

1114. .

z. Detective sergeants may be reduced in

rank in New York City after trial on

charges, and where one is acting under or

ders, as sergeant of police, and disobeys the

rules appertaining to that office, his ignor

ance of the rules. as an excuse, is a matter

within the discretion of the commissioners

trying the charges. People v. Greene. 91

App. Div. [N. Y.] 58. Chief of police re—

moved from office for participation in po

litical meeting. Propriety of rule. Brown

ell v. Russell [Vt.] 57 Atl. 103.

8. Masten v. Maxwell, 8'! App. Div. [N.

Y.] 131.

4. Riggins v. Richards [Tex.] 77 S. W.

946; State v. Thompson [Minn.] 97 N. W.

887.

5. Riggins v, Richards [Tex.] 77 S. W.

946.

0,1. State v. Thompson [Minn.] 97 N. W.

887. inexcusable refusal of a mayor to is

sue or sign drafts for payment of salaries

or claims as fixed by the council, amounts

to misconduct in ofl‘ice authorizing removal

is not reviewable by the court,“ though

by the council. Riggins v. Richards [Ten

Civ. App.] 79 S. W. 84.

8,9. Riggins v. Richards [Tex.] 77 S. W.

946.

10,11. People v. Hamilton. 84 App. Div.

[N. Y.] 389.

12. People v. Partridge, 86 App. Div. [N.

Y.] 310; 111., 87 App. Div. [N. Y.] 573.

18. Quinn v. Board of Police Com’rs [N.

J. Law] 55 Atl. 634.

14. No appeal lies to the courts in Rhod‘e

Island from the action of a town council in

removing a police oificer. Donahue v. Town

Council, 25 R. I. 79. The action of the mayor

of the city of Bridgeport, Conn., in remov

ing the director of public works is execu

tive rather than judicial. and where he in

forms the director of the cause of his re

moval and gives him an opportunity to be

heard. his discretion is absolute. regardless

of his motives in making the order. State

v. Kennelly [Conn.] 55 Atl. 555. Notice and

hearing not being necessary to the removal

of the fire commissioner of San Diego. Cal.,

the mayor, in making such removal, does not

exercise judicial functions and hence his ac

tion is not reviewable by certiorari. in re

Carter, 141 Cal. 316, 74 Pac. 99?. But the

trial and removal of police officers by the

mayor and aldermcn of Brunswick, 0a., is

a judicial proceeding so reviewable. Gill v.

Brunswick, 118 Ga. 85. On certiorari to re

view the action of a city council in an elec

tion contest, the court is confined to the

sole question of jurisdiction of the council
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if an officer attempt to act entirely beyond his jurisdiction, he of course could

be controlled, and the civil service law of New York expressly provides for the

review of removals by mandamus for reinstatement."

The appointment of a new officer by the proper authority is a sufficient in

dication of its pleasure that it no longer desires the services of the previous of

ficer," but an invalid attempt to appoint a new oflicer will not be so considered."

Relieving an officer of the national guard of his command, by the governor, is

not a removal from his office such as is prohibited by the Federal statute."

A police ofiicer under suspension for misconduct is not entitled, by the

civil service law of New York, to rttircmcnt under half pay for length of serv

ice.“ Where, after a policeman’s term of oflice has expired by limitation, he is

suspended, it is immaterial whether his suspension was in accordance with the

provisions of the charter.” A city of the fourth class in Missouri may provide

by ordinance that, pending an investigation of charges against an officer, he may

be suspended by a three-fourths vote of the board of aldermen.’1

§ 7. Proceedings to try title to office—The title of de facto officers to the

offices they are in possession of cannot, in general, be collaterally attacked,’2

but the acts of an officer holding an absolutely void commission are open to

collateral attack, and one convicted under an ordinance passed by an illegal body

may inquire into their right to hold office by habeas corpus," and a tax levied

by a de facto board of assessors, being void, its validity on that ground may be

objected to in a suit by the town to collect the tax.“ '

Quo warranto is the proper legal remedy for trying title to an oflice." The

remedy is employed to test the actual right to an ofiice or franchise, and cannot

be extended to relieve against ofiicial misconduct which does not work a for

feiture of the office," but it may be brought in Indiana by a private citizen,

liamson v. Lake County [8. D.] 96 N. W. 702.

Nor in mandamus to restore relator to his

office after his successor has been appointed

and qualified. People v. Board 0! Police

Com'rs, 174 N. Y. 450, 67 N. E. 78.

28. Galveston, Tex., Special Charter, pro

viding for commissioners to govern city ap

pointed by governor. Ex parte Lewis [Tex.

Cr. App.] 73 S. W. 811. But see Brown v.

Galveston [Tex.] 75 S. W. 488.

24- Springfleld v. Butterfield [Me.] 66 Atl.

581.

26. Little v. Bessemer [Ala.] 35 So. 64;

People v. Board oi! Police Com'rs, 174 N. Y.

450, 67 N. E. 78; Hartwig v. Mayor [Mich.]

96 N. W. 1067; Greene v. Knox. 175 N. Y.

of the subject-matter and parties. City

Council of Cripple Creek v. Hanley [Colo.

App.] 75 Pac. 600. Evidence of neglect of

duty held insufllcient to Justify patrolman's

dismissal from force. In re Koch, 91 App.

Div. [N. Y.] 194; People v. Partridge, 87 N.

Y. Supp. 19. Evidence held insufficient to

sustain charges against and removal of chief

of fire department. People v. Sturgis, 86

.\'. Y. S. 687.

15. See post. t 7.

10. State v. Craig [Ohio] 69 N. E. 228.

17. Board of Education oi! Territory v.

Territory [0kl.] 70 Pac. 792.

18. Rev. St. U. S. i 1229.

[Ala] 35 So. 60.

State v. Jelks

19. People v. Greene, 87 App. Div. [N. Y.] 432, 67 N. E. 910; Rabbit v. Garand, 89 App.

539, Div. [N. Y.] 119. Police captain in New

20. Houston v. Albers [Tex. Civ. App.] 73 York City. People v. Ogden, 41 Misc. [N.

S. W. 1084. Y.] 246. Township officers. State v. Con

21. Blackwell v. 'l‘nayer [Mo. App.] 74 ser. 24 Ohio Circ. R. 270. Trustee of a pub

S. ‘4. 37-3. lic school. Ellis v. Greaves [Miss.] 34 So.

22. Ross v. Board of Chosen Freeholders 81.

[N. J. Law] 58 At]. 1042; Rosell v. Board of 20. Right of county surveyor to act also

Education, 68 N. J. Law, 498. The title of

the mayor of a city will not be tried in quo

warranto proceedings, brought by one oi!

his appointees. against the incumbent re

fusing to surrender the office to which re

lator was appointed. State v. Badger, 90

Mo. App. 183. Title to an oilice cannot be

as county engineer. State v. Scott [Neb.]

97 N. W. 1021. The irregularity oi! the elec

tion. under which an officer holds. cannot

be shown in any proceeding except a. statu

tory contest of election. Shepherd v. Trus

tees ot Common School Dist., 25 Ky. L. R.

1072, 76 S. W. 1084. Until the decision of

tried collaterally in an action for salary.

Van Sant v. Atlantic City, 88 N. J’. Law, 449.

Nor in an action to restrain payment there

of. Greene v. Knox, 175 N. Y. 432, 67 N. E.

910. Nor in a contest between third per

sons over the payment of his tees. Fees of

deputy sheriff taxed as costs in suit. Wil

a. contest the old incumbent ot the oflice

holds over, and he cannot be removed on

quo warranto by the candidate, who, on the

face of the returns. received the highest

number of votes, though‘ such candidate has

taken the oath of oflice. Scales v. Falkner.

118 Ga. 152. -



1078 OFFICERS AND PUBLIC EMPLOYES § 7. 2 Our. Law.

only when he claims an interest in the oflice." In Georgia, however, it is held

that every citizen of a town has an interest in its municipal offices, which will

support a quo warranto to test the rights of incumbents thereto.“ A private

person cannot maintain quo warranto to oust a person from an office of a body

acting as a municipal corporation, on the ground that the body has no legal

existence as a corporation; only the attorney general being authorized to act

in such a case," but where the attorney general has refused to act, a citizen

taxpayer has such an interest as will permit him to proceed against the trus

tees of an alleged village, on the ground that the attempted incorporation was

invalid.” A relator must show a good right in himself, and cannot recover on

the weakness of the respondent’s title,“1 but this rule is held in Kansas not to

extend to requiring him to take the official oath and file his bond before bring

ing suit." Matters of procedure are referred to in the note." In an action un

der the Code in South Carolina, the issues are made up from the complaint and

answer and not on return of the rule to show cause, as under the old practice of

quo warranto.“ Where to quo warranto, respondent alleges that a contest has

been filed with the officers having jurisdiction, and that the same has been duly

certified, such answer cannot be stricken out for failure to attach copies of the

papers in the contest proceedings."

Equity will interfere on behalf of an officer de facto, claiming to be an of

lieer de jure, to prevent another, especially an intruder, from wresting the of

fice from him without process of law," and will enjoin proceedings for the re

moval of an ofiicer under an invalid statute," but will not interfere to determine

questions concerning the appointment or election of public officers or their title

to ofiioe." Officers de facto will not be enjoined from exercising the functions

of their ofiices, pending the trial of title thereto, because of the public interest

that some one should continue to exercise the duties,” and neither prohibition”

nor injunction can be used to perform the office of quo warranto.“

Law] 54 Atl. 442. Where relator's claim to

the ofl‘lce is based on a notice of a. motion to

reconsider the vote by which he was dis

missed. and it appears that, pending suit.

the motion has been made and the previous

27. That he is a citizen and a. tax payer

is not sufficient. State v. Reardon [Ind.]

88 N. E. 169. And though the sherii‘t's ofl‘ice

becomes vacant. by law, on the happening

0! a certain contingency, and the coroner

has the right to exercise the duties of it

until another election, he has no such inter

est in the oi'il'ce itself as will permit him to

maintain the suit. State v. Dudley [Ind.]

68 N. E. 899. A municipal corporation is

a proper relator in a quo warranto to oust

a police officer. Beverly‘ v. Hattiesburg

[Miss] 36 So. 74.

28. Whitehurst v. Jones, 117 Ga. 803.

29. Attack on office oi! alderman and pres

ident of council. Moore v. Seymour [N. J.

Law] 55 Atl. 91. Members or a de tacto

board of education, organized under the

general school law, cannot be ousted at the

instance 0! a private relator in quo war

I'anto, on the ground that such board has no

legal corporate existence, such a proceeding

being merely an attack upon the existence

of a. public corporation, and not maintaina

ble by a private relator. Holloway v. Dick

inson [N. J. Law] 54.Atl. 529.

$0. The village must be made a. party.

State v. Lelscher, 117 Wis. 474, 94 N. W. 299.

81. Failure to show that he has taken

the oath or given the required bond. State

v. \Vheatley. 160 Ind. 183. 66 N, E. 684. In

New Jersey the title of the relator as well

as that of the respondent may be lnqulrmi

mm (P. L. 1895, p. 82]. on! v. Lane [N. 1.!

action affirmed, the action should be dis

missed for want of actual controversy. State

v. Byrne, 31 Wash. 213, 71 Pac. 746.

82. Gilbert v. Craddock [Kan] 72 Fee.

869.

38. Where a respondent in quo warranto

desires to contest the allegations of fact

upon which the petition is based, he must

in his answer make a positive denial there

of under oath. Vl’hitehurst v. Jones, 111' 0:1.

803.

84. Code Civ. Proc. R 424 et seq.

Rice, 66 S. C. 1.

85. Scales v. Falkner. 118 Ga. 152.

36. Landes v. “'alls. 160 Ind. 216, 66 N. E.

679. The remedy for a threatened usurpa

tion of power is adequate at law. Threaten

ed contempt proceeding by a county board

against a collector who failed to account.

Sayer v. Brown [Ga.] 46 B. E. 649.

37. Corscndden v. Haswell, 84 N. Y. Supp.

597.

88.

679.

80. State v. Rlce, 66 S. C. 1. The court

being without jurisdiction to make such an

order, the disobedience of it is not con

tempt. State v. Rice [8. C.] 45 S. E, 153.

State V

Landes v. Walls, 160 Ind. 216, 66 N. E.
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Mandamus may be resorted to, to obtain admission as members of the board

of supervisors of a county, where the relators have been granted certificates of

election and properly certified as such to the county clerk,‘2 and in New York,

mandamus for reinstatement has largely taken the place of quo warranto, as a

remedy for the trial of the right to public offices, under the civil service law,“I

but proceedings must be brought seasonably or they will be barred.“

§ 8. Powers and duties—There is a presumption that public officers do

as the law and their duty require them,“ and a statute imposing a penalty on

an officer for failure to do a particular thing, by implication, imposes a duty

to do that thing.“

Officers of counties, townships, cities, and villages in auditing claims against

their municipalities do not act judicially, but act as mere agents, and, if they

reject claims, make no adjudication which prevents the claimant from his ap

peal to the courts."

In declaring and publishing the result of a local option election, the com

missioners’ court of Texas acts ministerially, and not judicially, and hence it is

not a court in the sense that its proceedings, in that behalf, may not be restrain

ed by the Federal courts.“

Intercourse with foreign governments is conducted by the president, not

withstanding he habitually acts through the agency of the secretary of state,“ and

the legislative department, even if it has the power to do so, has not as yet un

dertaken to impose upon the secretary of state the duty of presenting and urg

ing all claims for redress against foreign governments that citizens of the United

States may exhibit to him for action.“0

Other instances of the powers and duties of particular officers are referred

to in the note.“

40. Board or Education v. Holt [W. Va-l

46 8. E. 134.

41. Howe v. Dunlap [Okl.] 72 Pac. 365;

Little v. Bessemer [Ala.] 35 So. 64.

42. State v. Kersten, 118 Wis. 287, 95 N.

W. 120. When an cities is already filled by

an actual incumbent. exercising the func

tions of the office de facto and under color

(1 right, mandamus will not lie to compel

the admission of another claimant, nor to

determine the disputed question 0! title.

Election contest—Odice o! alderman. City

Council of Cripple Creek v. People [C010,

App.] 75 Pac. 603.

43. Necessary parties.

80 App. Div. [N. Y.] 167.

tirement 0! head of department. People v.

Lantry, 88 'App. Div. [N. Y.] 583. An order

directing the commitment of a. superseded

officer, for failure to deliver the books and

papers thereof to his successor, is tatally

defective it it fail to describe the books and

papers to be delivered. People v. Van Ber

gen, 40 Misc. [N. Y.] 139.

44. People v. Sturgis, 82 App. Div. [N. Y.]

580; People v. Greene, 87 App. Div. [N. Y.]

346; Jones v. Board 0! Police Com’rs, 141 Cal.

96, 74 Pac. 696.

45. Pine Tree Lumber Co. v. Fargo [N.

D.] 96 N. W. 357; Watkins v. Havighorst

[Okl.] 74 Pac. 318.

443. Duty 0! school district oflicer in Wis

consin to furnish certified copy of records

[Rev. St. 1898, i 4148]. Musback v. Schaeter,

115 Wis. 367. 91 N. W. 966].

47. Fitch v. Board of Auditors 0! Claims

[Mich.] 94 N. W. 952; Mitchell v. Clay County

[Neb.] 96 N. 1V. 673. -

Jones v. Wilcox,

Suit abates on re

6 :8. August Busch & Co. v. Webb. 122 Fed.

6 .

49,50. U. S. v. Hay, 20 App. D. C. 576.

51. The commissioner of water supply,

gas, and electricity, or the city oi! New York.

has succeeded to the powers and duties of

the board of commissioners of electrical sub

ways. People v. Monroe, 85 App. Div. [N.

Y.] 542. The water commissioner of New

York City has no power, without the con

currence of the common council, to purchase

lands to extend the water system oi‘. the city.

Queens County Water Co. v. Monroe, 83 App.

Div. [N. Y.] 105. A stipulation made by the

attorney general of a state, as a party to

an action in his ofllcial capacity, is binding

on his successors in office. Prout v. Starr.

188 U. B. 537, 47 Law Ed. 584. A public of—

flcer made a party to a suit in his official ca

pacity cannot complain of an order substi

tuting his successor. however irregular it

may have been. Buckers Irr. M. & I. Co.

v. Farmers“ Independent Ditch C0. [0010.] 72

Pac. 49. It is the duty of an inspector 01'

combustibles in New York City, when he

knows of an illegal storage of dynamite, to

seize and confiscate the same. though he has

no specific order oi! the tire commissioner to

that effect. People v. Murray, 76 App. Div.

[N. Y.] 118. The county treasurer in Iowa

is not charged with any duty in respect to

investigation of property omitted from as

sessment. until he is apprised of the omis

sion. Shinn v. Cunningham. 120 lawn. 383.

94 N. W. 941. A member of the paid fire de—

partment of a city is not “on duty" while on

his way home to his meals, though he is re

quired to hold himself in readiness to per
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Where a person is in fact exercising a public office under color of author

ity, his acts as to all the world are official and valid,"2 but he can take no benefit

himself from his position," and a de facto officer cannot remain undisturbed in

oflice and claim that he is not a de jure officer. While in office he can be com

pelled to perform every official act, in behalf of another, which the duties of the

office dictate.“

It may be asserted as a rule of universal application that, in the absence

of any other adequate and specific legal remedy, mandamus will lie to compel

the performance of purely ministerial duties, plainly incumbent upon an of

ficer by operation of law or by virtue of his office, and concerning which he

possesses no discretionary powers,“ but where the duty of the officer to act is

not clearly shown,‘50 or rests in his discretion," or the law requires a judicial

determination to be made, the writ will be denied," though, where the duty of

form his duties at such times. Scott v. Jer

sey City, 68 N. J. Law, 687.

52.. Keeling v. Pittsburg, V. & C. R. C0.,

205 Pa. 31. One who forfeits his right to

an office, of which he is an incumbent. by

accepting another which is incompatible

with it, and afterwards performs the func

tions of the oflice forfeited. is an officer de

facto, and his acts done before his removal

from that office are valid as to persons other

than himself. Certificate of notary under

such circumstances is valid. Old Dominion

B. 8: L. Ass‘n v. Sohn [W. Va.] 46 S. E. 222.

53. Not entitled to salary. State v. Chi

cago, 205 ill. 281, 68 N. E. 736.

54. Stcnogl'apher assuming to act as pub

lic official compelled to furnish transcript

notwithstanding employment by only one

party. Mockett v. State [Neb.] 97 N. W. 588.

55. Warmoits v. Keegan [N. J. Law] 54

.~\ti. 813; People v. Knopf, 198 III. 340, 64 N.

E. 842. 1127; Payne v. U. 8., 20 App. D. C.

581, 605: U. S. v. Payne, 20 App. D. C. 606.

No previous demand is necessary where ap

parent that it would be useless. U. S. v.

Saunders [C. C. A.] 124 Fed. 124. Compelling

payment of claim. People v. Clarke, 174 N.

Y. 269, 66 N. E. 819. Compelling approval

of plat which does not dedicate streets.

Owen v. Moreland [Mich.] 98 N. W. 1068.

Compelling county clerk to sign order for

payment of salary of deputy register of

probate. Roberts v. Erickson, 117 Wis. 324,

94 N. W. 29. Allowance of claim of agricul

tural society by county board. State v. Cou

fal [Neb.] 95 N. W. 362. Compelling stenog

rapher employed by one party to furnish

transcript to other. Mockctt v. State [Neb.]

97 N. W. 588. Duty of board of school su

perintendents to make and file teacher's pro

motion lists. Brooklyn Teachers' Ass‘n v.

Board of Education, 85 App. Div. [N. Y.] 47.

Civil service commissioners may be com

pelled to certify promotion of police officers

on the pay roll. People v. Ogden, 41 Misc.

[N. Y.] 246. Compelling issue of warrant for

judgment rendered against city. Chapin v.

Port Angeles. 31 W’ash. 535, 72 Pac. 117.

Compelling officer to pay over fees in excess

of salary allowed by law. Finley v. Ter.

[Okl.] 78 Pac. 273. Compelling release of

surety on official bond. U. S. Fidelity 8s

Guaranty Co. v. Peebles. 100 Va. 585. 42 S. E.

310. Compelling county court to convene and

canvass vote. Morgan v. Wetzel County Ct.,

53 W. Va. 972. Will lie to compel recogni

tion of legal member of defendant board.

Akerman v. Board of School Com'rs, 118 Ga.

334. Constable may be compelled to execute

execution. State v. Stokes. 99 Mo. App. 236.

73 S. W. 254. Secretary of state may be com

pelled to issue certificate to private banker.

State v. Cook, 174 Me. 100, 73 S. W. 489. The

governor may be compelled to issue a com

mission to a police Justice regularly ap

pointed. Traynor v. Beckham, 25 Ky. L. R.

283. 74 S. W. 1105. The fiscal court of Ken

tucky may be compelled to replace a. county

bridge. Leslie County v. Wooten, 25 Ky. L.

R. 217, 76 S. W. 208.

50. State v. Cass County Commissioners

[Neb.] 95 N. W. 6; U. S. v. Kay, 20 App. D.

C. 576. Repair of road. Bacon v. Board of

Chosen Freeholders [N. J. Law] 64 Atl. 234.

Rejection of application of license to board

of pharmacy will not be controlled. Henkel

v. Millard. 97 Md. 24. Expulsion of pupil

from public school. Miller v. Clement, 205

Pa. 484. Restoration of officer to position

after successor has been appointed and qual

ified. People v. Board of Police Com'rs, 174

N. Y. 450, 67 N. E. 78. Restoration of officer

to position under civil service. Stott v. Chi

cago, 205 Ill. 281, 68 N. E. 736. Compelling

centralization of schools—lack of sufficient

funds. State v. Board of Education. 24 Ohio

Circ. R. 383. County treasurer will not be

ordered to replace in school fund amount of

voidable order paid with knowledge of cir

cumstances. State v. Bowman, 66 S. C. 140.

57. Refusal of supervisors to repair

bridge. Leonard v. Wakeman, 120 Iowa, 140.

94 N. W. 281. Award of contract to “best and

lowest" bidder. State v. Lincoln [Neb.] 94

N. XV. 719. Right of incumbents of abol

ished ofilces to re-employment in similar po

sition. Donovan v. Cantor, 89 App. Div. [N.

Y.] 50; Morrison v. Cantor. 173 N. Y. 646. 66

N. E. 1112. Decision of civil service commis~

sioners as to classification of oflicers. People

v. Collier, 175 N. Y. 196, 67 N. E. 309. Re

lieving officer of national guard of his com

mand, by governor. is not a ministerial act.

State v. Jelks [Ala.] 35 So. 60.

58. Judicial not defined. State v. Dunn, 86

Minn. 301, 90 N. W. 772. Removal of street

commissioner by common council. Hartwlg

v. Manistce [Mich.] 96 N. W. 1067. Testing

water meters. People v. Monroe. 84 App.

Div. [N. Y.] 241. The courts have no general

supervisory power over the officers of the

land department, by which they can control

the decisions of such oflicers upon questions

within their jurisdiction. U. S. v. Hitchcock,

190 U. S. 316. 47 Law. Ed. 1074.
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the oil‘icer or board to act is clear, action will be compelled, though in acting,

the ofiicer must exercise discretion or judicial determination.“ Action in a par

ticular manner, however, cannot be controlled.“0 The writ will not be granted

to accomplish an unlawful act,61 and a commissioner of public works will not

be compelled by mandamus to obey an order of the city council that will sub

jeet him to an action for damages,“ nor to gratify the spite of a private indi

vidual,“ nor to compel the director of public safety of a city to enforce the Sun

day law.“ The secretary of state is the confidential political agent of the presi

dent, for the execution of his will in matters committed to his discretion by the

constitution. 'His acts are only politically examinable and cannot be controlled

by- the courts,“ but the action of the postmaster general, in admitting matter

.to the second class of mail, may be controlled.“

§ 9. Compensation—The compensation of a public ofiicer belongs to him,

not by force of any contract, but because the law attaches it to the office." He is

bound to perform the duties of his office, no matter how onerous they may be.

for the compensation fixed by law," and services performed for which the stat

ute does not expressly authorize a charge must be performed gratuitously," neither

is hi right to the salary afiected by a diminution of the duties of the ofiice, the

oofice itself remaining," and where the salary is illegally reduced during his term,

the acceptance of the amount allowed will not estop him from claiming the re

mainder,“ but where an officer accepts appointment without compensation until

otheriivise ordered, he cannot, on his salary being subsequently fixed, recover at

that rate for the period prior to its being fixed," and where one is appointed to

a city office which has been abolished, serves, and accepts a certain sum from

month to month, he has no further claim on the.city, though the amount paid

him is less than the salary provided by ordinance for the abolished office."

Mere laborers and ernployes stand in a different relation to the public, how

r-ver, their rights being measured by the

59. Will lie to compel proper board to

audit claims. State v'. Morris [8. C.] 45 S. E.

178.

60.

to approve or reject claims.

[8. C.] 45 S. E. 178.

61. Order compelling building commis

sioner to permit closing of openings in party

wall, in aid of an unlawful structure. Peo

ple v. Calder, 85 App. Div. [N. Y.] 31.

412. Remove railway tracks from street.

People v. Blocki, 203 Ill. 363, 67 N. E. 809.

68. Donahue v. State [Neb.] 96 N. W.

1038.

Will not lie to compel auditing board

State v. Morris,

04. People v. Listman. 40 Misc. [N. Y.]

372.

05. Mandamus denied. U. S. v. Hay, 20

App. D. C. 576. .

66. Payne v. U. 8.. 20 App. D. C. 581.

67. Bennett v. Orange [N. J. Law] 54 Atl.

249. And it none belongs to it, he is not en

titled to recover for his services as on a

quantum meruit. Cook v. Springfield, 184

Mass. 247. 68 N. E. 201. Where a county

board has fixed the salary of an officer, and

has not changed it. has levied and collected

the tax to pay it, and appropriated the men

ey therefor. it cannot prohibit its payment.

Roberts v. Erickson, 117 Wis. 324. 94 N. W.

29. Where an office is established by stat

ute and has a. specific salary attached to it,

the legal incumbent is entitled to the salary

though the legislature appropriate :1 less

amount, but this right does not extend to

cases where the appointment and salary de

pend upon the appropriation alone. Indian

contracts_under which their services are

inspectors, some appointed betore and some

after appropriation act. Smithy. U. S., 37 Ct.

Cl. 119.

88. Duties oi.’ probate judge in town site

matters. Finley v. Ter. [Okl.] 73 Pac. 273.

69. Compensation of sheriff for returning

distress warrant “no property found." Red

Willow County v. Smith [Neb.] 93 N. W. 161.

The county treasurer, in Illinois, is not enti

tled to any further compensation for the

additional service imposed upon him as su

pervisor of assessments. Foote v. Lake

County, 206 Ill. 185. 69 N. E. 47. Nor is the

county clerk, in Missouri, entitled to addi

tional compensation for services as secre

tary of the board of equalization. State v.

Adams. 172 Mo. 1, 72 S. W. 655. Where a city

attorney accepts office. under a resolution

fixing his salary and including all business

of the city coming under his jurisdiction, he

is not entitled to any further compensation.

under the claim that it is for extraordinary

services, but he may be reimbursed for his

necessary expenses in attending cases on

appeal. Ludlow v. Richie [Ky.] 78 S. W. 190v

Clerk who also acts as notary not entitled

to further compensation. Spencer v. New

York, 42 Misc. [N. Y.] 284.

70. Bennett v. Orange [N. J'. Law] 54 Atl.

249.

71. Butler County v. James, 25 Ky. L. R.

801, 76 S. W. 402.

72. McGough v. New York, 83 App. Div.

[N. Y.] 322.

73- Cutshaw V,

Pac. 22.

Denver [0010. Ann] 75
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performed,“ and the acceptance by them of less than the legal compensation for

their work is a waiver of the right to more."

A de facto officer is not entitled to the salary; to be entitled to that he must

be an officer de jure." But one who is both a de facto and a de jure incumbent

of a city office cannot be deprived of the salary attached thereto, by reason of the

usurpation of the office at the instance of the city authorities." A policeman who

has served his term of office and for whom a successor has been appointed is not

entitled to compensation, though he voluntarily performs duties."

A judgment in quo warranto pending appeal is not a sufficient commission

of office to authorize its holder to the salary," but one who is duly elected to office,

receives the certificate, qualifies, and performs the duties is entitled to the eel-

ary notwithstanding a contest,"0 and where one elected to oifice fails to qualify

and is subsequently appointed to fill the vacancy, he is entitled to the salary not

withstanding a contest of the election.81

The Arkansas state senate alone cannot extend the powers of one of its com

mittees beyond the session, so as to entitle its members to compensation.82

Neither officers nor employee are entitled to pay while out of office under sus

pension or removal,“ but where the right to remove an officer exists, he is en->

titled to the statutory salary until actual removal,“ and the marshal of a city is

entitled to the salary of his oflice, for time during which he was sick and unable

to perform its duties.“

An agreement by a public employe to take a leave of absence for a portion

of his time for the year, with a corresponding decrease of pay, is valid, and hav-

ing been acted upon, the employe will not be permitted to claim full pay.“ Neither

74. Where a city, without protest, accepts

services of a janitor of a building, tendered

under a contract, it is bound to pay for them,

whether the contract was valid or not, and

regardless of the appointment of another

janitor. Skinner v. Manchester [N. H.] 66

Atl. 319. An employe is entitled only to the

compensation attached to the position to

which he is appointed. though he performs

the duties of another. Stenson v. New York,

40 Misc. [N. Y.] 633. An employe in the

office of corporation counsel, who renders

services as a notary public in connection

therewith voluntarily, cannot recover extra

compensation for such services. Hughes v.

New York, 84 App. Div. [N. Y.] 947.

75. When a public employe becoming en

titled under the law to an increase of pay

ctmtinues to labor and accept pay at the

original price without protest. he waives

any right to collect the increase. as to time.

more than six years prior to suit. Ryan v.

New York, 177 N. Y. 271, 69 N. E. 599. Where

a laborer employed by the war department

under special contract works more than 8

hours a day, and accepts pay in full at the

day rate, disregarding the overtime, he is

not entitled to extra compensation for the

overtime. U. S. v. Moses [C. C. A.] 128 Fed.

68.

16. Stott v. Chicago, 205 111. 281, 68 N. E.

736. Policeman serving after expiration of

term is entitled to pay for services actually

performed. Houston v. Albers [Tex. Civ.

App.] 73 S. W. 1084.

77. Moores v. State [Neb.] 93 N. W. 739.

78. Beverly v. Hattiesburg [Miss] 36 BO.

876.

70.

924.

80.

Bledsoe v. Colgan, 138 Cal. 34, 70 Pac.

Wilson v. Fisher, 140 Cal. 188, 73 Pac.

850; Anderson v. Browning, 140 Cal. 122, 73

Pac. 986.

81. Adams v. Doyle. 139 Cal. 678. 73 Fee.

582.

82. Tipton v. Parker [Ark.] 74 S. W. 298.

88. A policeman of a. city cannot maintain

an action for his salary, on the ground that

he was unlawfully dismissed from the serv

ice, while the dismissal remains unreversed.

Van Sant v. Atlantic City, 68 N. J. Law, 449.

Neither on reversal and reinstatement can

he have his salary for the period he was out

of the service, where he failed to bring pro

ceedings for over two years (People v. Par

tridge, 83 App. Div. [N. Y.] 262): nor can a.

city marshal who has been suspended re

cover the salary of his office for the period

of suspension, irrespective of whether the

suspension is followed by removal (Black

well v. Thayer, 101 Mo. App. 661, 74 S. W.

375); nor can a clerk recover salary for the

period during which he did not serve, on

being reinstated by mandamus after an ille

gal dismissal (Martin v. New York, 176 N.

Y. 371, 68 N. E. 640; Id., 82 App. Div. [N.

Y.] 35); nor after re-employment in a simi

lar position after the abolition of his ofl‘ice

(Kastor v. New York, 39 Misc. [N. Y.] 709).

Where a street commissioner is suspended

and afterwards removed as unfit for duty.

he will be presumed to have been unfit dur

ing the period of his suspension and there

fore not entitled to his salary (Hat-twig v.

Mayor [Mich.] 96 N. W. 1067); but where an

oflicer, though superseded by another ap

pointment, was not actually removed by the

proper officer and was not notified of his

removal, he can recover (Jenkins v. Scran

ton, 205 Pa. 698).

84. People v. Howe, 84 N. Y. Supp. 604.

85- Cavanee v. Milan, 99 Mo. App. 672, 7t

S. W. 408.



2 Cur. Law. OFFICERS AND PUBLIC EMPLOYES § 9. I 1083

does work under orders at reduced hours for reduced pay entitle one to pay for

full time."

Since the constitution of California requires the legislature to fix the sala

ries of county officers, a statute that provides for payment by the county board

for extra services rendered by county officers is invalid, if it leave the amount

thereof to the discretion of the board,” as is an ordinance by a county board of

supervisors, authorizing a tax collector to receive certain commissions for collect

ing license taxes." Nor can a statute accomplish the same result by legalizing

commissions theretofore unlawfully allowed by the county board.°°

Where the constitution or a statute prohibits the changing of officers’ sal

aries during their term, this cannot be accomplished incidentally, by authorizing

the appointment of clerks or deputies for them, and paying their salaries,9i nor by

appointing deputies without the ofliccr’s consent, and paying their salaries out

of the compensation legally belonging to the officer,"2 but a constitutional provision

against raising an officer’s salary during his term is not violated by the creation

of a new ofiice, with a different salary, though it appoint the old officer to the

new office.” Where, in such case, the amount of salary has not been thereto

fore fixed, the amount appropriated the first year for that purpose fixes it,'and

any subsequent attempt to change it is void,“ but a mere estimate by the proper

. officers of the amount necessary to pay an officer’s salary for the ensuing year,

followed by the necessary steps to raise the amount is not a fixing of the sal

my.“

Statutes providing an annual salary for county officers in lieu of fees,“ and

providing for the deposit in the county treasury of all fees over a certain maxi

mum are upheld." .

In the absence of constitutional or statutory prohibition, the authority hav

ing control over an officer or employe may fix his salary.88 A county board having

30. Downs v, New York, 173 N_ y_ 651. 56 Burn. he is required to pay the excess into

N_ E_ 1107_ the county treasury, and this excess in

37. Bannlster v_ New York, 40 Mlsc. [N_ eludes the amount paid him by the county

I] 408_ board (or acting as its clerk. Holcombe v.

as. Const. Cal. art. 11, s 5. Agard v. Shat- Dam” COUMY [Nab-l 95 N- W- 835- 1" Mis

ter, “1 Cal. 725_ 75 Pac_ 343' souri it intclusesb thel apnountupaip hi1; as

secretaryo t e oar o equa 28. on. tate748;;C_B;‘J;§_ county v' merrm' 141 ca" 396' v. Adams, 172 Mo. 1, 72 s. w. 655. And in

a“ Buns county v_ Merrill, 141 Cal. 396' Oklahoma the probate judges must likewise

74 Pac_ 1036. pay over the fees received by them in town

91_ Etse" v, Knight, 117 Wis_ 540‘ 94 N_ site matters, where their whole receipts are

w_ 290; Jeflerson County v_ Waters, 24 Ky_ in excess of the maximum. Finley v. Terri

L R_ 816, 70 5, w_ 40_ tory [OkL] 73 Pac. 273.

92. Oak cur: v. Etheridge [Tex.Civ.App.] 98- The board of health or a city. in

76 S. W. 602. Ohio, may increase or diminish the salary

M. Thomas v. State [8. D.] 97 N. W. 1011. of its health oflicer during his term at will.

An increase of a city attorney's salary State v. Masslilon, 24 Ohio Circ. R. 249.

after his election but before he qualified The council ()1 the city of Lynn, Mass__

was not an increase during his term within has authorlty to reduce the salary of a

a charter prohibition. Riggins v. Richards deputy street commlssioner fixed by the

[Tex- Clv- APP-1 79 s- w- 84- board 0! public works. Faulkner v. Sisson.

“nautgr 32"“? v- James- ’5 KY- L R- 183 Mass. 524, 67 N. E. 669.

801 . . .‘ , The county council in Indiana may prov

YllwliOGLyons v. New Y-ork' 82 Ann D1" [N' vide additional compensation for services

.00. 'l‘he Wisconsin statute, establishing a. performed by the Tl‘liiégréeuggfifntrge :0;ng

salary for the registers of deeds for certain retorneiawbfiznge Rev 0m 190; g ' 5594:

wuntla' and reqmflng them to turn their 2.589422 i’ulaski County Com'rs \’.'Hayworti1

fees into the county treasury. is valid [Laws‘ Und1'69 N‘ E 159_

_ 169 . Ver es v. Milwaukee Count ,iiiliwia. 191]. 93 NEW. 44. yi Right of commissioner of water supply

' . lnrv of clerk.97. In Nebraska, where a. county clerks in New York City to "duet! ‘lfl .

"tees" amount to more than $1,500 per am P901016 V- Dalton. 35 App. Div. [N- Yil 110-
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power to fix the salary of a county officer at an annual session, may fix it at an ad

journed meeting of the annual session,3 and authority to employ agents,'nccessarily

implies power to contract with them for their compensation.‘ An ordinance pro

viding for the current salary of a city ofiicer does not create a debt, within a con

stitutional provision invalidating any law creating a municipal debt and not pro

riding for a sinking fund.“

No contract is valid which makes the payment of fees to a judicial officer

dependent, in any way, on his decision between the parties,a but a contract be

tween the state and an agent appointed to prosecute a claim is not against public

policy, on account of a provision making compensation contingent on success.T

Contract by which ofiiccr is to receive additional compensation from the county

for extra. official services is void"

A city may authorize its street commissioner to accept assignments of future

earnings of laborers, by a long course of dealings, as well as by formal action of

its council,D but an assignment of the future salary or fees of a public officer is

vcontrary to public policy and void.10

Reimbursement may be made to a public officer for necessary expenditures

in the discharge of his duty, not contemplated by his contract of employment,

-or the law fixing his compensation.11

Where a warrant has been drawn for the payment of the salary of a munic

ipal oflicer, and mandamus has issued to compel its delivery, an ordinance, as

suming to repeal the authority under which the warrant was drawn, passed pend

ing the suit, is void.12

iicers are mentioned in the note.“

The legislature of New York may enact

that public employes shall receive not less

than the prevailing- rate of pay in the lo

i'ality where their work is performed. Ryan

v. New York, 177 N. Y. 271. 69 N. E. 599.

3. Douglas County v. Sommer [Wis.] 98

N. W. 249.

4. Opinion of the Justices [N. H.] 64 At].

950.

5. Oak Cliff v. Etheridge [Tex. Civ. App.]

76 S. W. 602.

6. Agreement by disclosure commissioner

not to demand fees unless collected from

judgment deiendants. “'atson v. Fales. 97

Me. 366.

7. Opinion of the Justices [N. H.] 54 Atl.

£150.

8. Wilson v. Otoc County [Neb.] 98 N. W.

1050.

0. Lamoreux v. Morin [N. H.] 54 Atl. 1023.

10. First Nat. Bank v. State [Neb.] 94 N.

W. 633.

11. Expenses of city attorney in attend

ance on appellate court. Ludlow v. Richie

[Ky.] 78 S. W. 199. In Iowa, where the coun

ty recorder is compelled to employ a. tem

porary assistant, he must render a bill there

for at each quarterly session of the board of

supervisors, and can recover only the rea

sonable value of such services, regardless ol.’

the amount paid therefor [Code, i 496]. A1

ien v. Adams County, 120 Iowa, 63, 94 N. W.

261. A municipality may properly appropri

ate money to reimburse an officer for a

judgment paid by him in a. case growing out

o! the discharge of his public duty. Police

officer shooting at wild animal and injuring

pedestrian. State v. St. Louis. 174 M0. 125,

73 S. W. 623.

12. Moores v. State [Neb.] 93 N. W. 733.

18. Commissions of county clerk in pro

Decisions relating to the compensation of particular of

ceedings to call in treasury warrants. Dun

can v. Scott County, 70 Ark. 607, '70 S. W.

314. Compensation 01‘ trustee to deliver

railroad aid bonds. Mercer County Court v.

Pearson, 24 Ky. L. R. 1368, 71 S. W. 639. The

provision in the statutes of Indiana for the

per diem compensation of members of the

board of review applies as well to the mem

bers who are county ofiicers as to those who

are not [Acts 1891, p. 199, § 114, as amended

by Acts 1895]. Seller v. State, 160 Ind. 605.

65 N. E. 922, 66 N. E. 946. Compensation 01'

county health ofllcer, during quarantine.

Hudgins v. Carter County, 24 Ky. L. R. 1980.

72 S. W. 730. Salary of county treasurer in

New York. People v. Steuben County, 41

Misc. [N. Y.] 590. Treasurer of Jetterson

county is entitled to only $500 for handling

state funds. Upham v. State, 174 N. Y. 336.

66 N. E. 987. Pay 0! inspector in fire depart

ment of Brooklyn, N. Y. Flynn v. New York,

174 N. Y. 621. 86 N. E. 1109. Compensation

of county auditor. State v. Godt‘rey, 24 Ohio

Circ. R. 455. A county treasurer in Pennsyl

vania is entitled to no fees for collecting

liquor license money for a city. Allentown

v. Hartman, 22 Pa. Super. Ct. 400. Salary of

city marshal under provision for “2 per cent

on each $100 assessed? held to be 2 cents on

each 8100. Oak Clii'i'. v. Etheridge [Tex. Civ.

App.] 76 S. W. 602. County surveyors in

counties of the twelfth class in Washington

are entitled to the per diem only for time

actually and necessarily spent in the dis

charge of their duties. Sayles v. Walla -

Walla. County, 30 Wash. 194, 70 Fee. 256.

Compensation of sherli'l for pursuit of fugi

tives from justice beyond state boundaries.

Douglas County v. Sommer [Wis.] 98 N. W.

249. A United States marshal may be al

lowed extra compensation for services ren
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§ 10. Liabilities—A ministerial ofiicer, acting judicially within his juris

diction, is not liable to a person injured thereby, unless his acts be willful and

malicious,“ and sound public policy forbids that public ofiicers should be held

responsible for the negligence of those whom they are obliged to .employ, in the

discharge of their duties, when such officers are not chargeable with any want of

diligence or due care on their part," neither is the relation of master and servant

with its attendant responsibilities created by the employment of laborers by the

street commissioner of a city, though the commissioner has the right to select and

discharge them and has general direction of the work.‘0 -

In New York, an oificer who discharges a veteran from the public service

for any reason except incompetency or unbecoming conduct is liable to him in

damages," and a county treasurer, in Missouri, is liable in damages for refusal

to pay a valid warrant, however honest he may have been in so refusing."

Where no fee is fixed by law for a particular service, an officer cannot be

penalized for overcharging."

A municipality may maintain a common law action against an officer for

fees illegally retained by him.” ‘ I

Costs should not be charged against public officers in suits relating to their

official duties, unless they have acted with gross negligence, in bad faith, or with

malice,n but where they assume to act under an invalid statute, it is of their own

wrong and they are chargeable.22 I

A member of the board of education of a city is a ministerial officer, within

the meaning of the code provision denouncing a punishment for malfeasance in

office,28 and a city attorney is an executive or judicial officer, within the statute of

Michigan punishing bribery by such officers.“ ‘

A police officer is liable to prosecution, in New York City. for neglect of

duty in failing to suppress a disorderly house and arrest its inmates," and so is

an inspector of combustibles, for failure to seize dynamite illegally stored.2° A

deposition stating that a police captain and several officers came into deponent‘s

cigar store, and some, or all of them,

dered outside his district in transterring a

prize to another district. The Adula, 127

Fed. 849. I

14. Under the statute of Michigan mak

ing it the duty of public officers contracting

for the erection of public buildings to take

bonds of the contractors» conditioned for the

payment of laborers'and material men. a

good-faith approval of the bond will relieve

them of liability to the laborers, though the

bond does not in tact protect the laborers

[Comp. Laws 1897, B 10743-10745]. Huebner

v. Nims [Mich.] 94 N. W. 180. County of

ficers are not individually liable (or injuries

arising to individual from their acts in con

structing a ditch as a part of a county

highway. Nussbaum v. Bell County [Team]

76 S. W. 430. County commissioners are not

individually liable for injuries arising from

improper electric wiring in the county jail.

Miller v. Ouray Elec. Light & Power Co.

[Colo. App.] '10 Fee. 447. The corporation

counsel should not appear to defend a pa

trolman sued for a. willful assault in making

an arrest. Donahue v. Keeshan, 87 N. Y.

Supp. 144.

15. Bowden v. Derby, 97 Me. 636. The

general superintendent of a state insane

asylum is not liable for injuries caused a.

pedestrian on the street by a patient allowed

his liberty by the physician. Clough v.

Worsham [Tex Civ. App.] 74 S. W. 350.

remained there continuously for eleven

16. But where a street commissioner se

lects a derrick and furnishes it to a laborer

for use in his work, he is under the duty of

using reasonable care to see that it is sate

and suitable for the work and so maintained.

And where he selects the place to work and

invites and directs the workmen to labor

therein, he assumes towards them the duty

of seeing that the place is reasonably safev

Bowden v. Derby, 97 Me. 536.

19:7. Fallon v. Wright, 82 App. Div. [N. Y.]

18. State v. Adams, 101 Mo. App. 468.

19. Musback v. Schaeter, 115 Wis. 367, 91

N. W. 966.

20- Sherii‘t. Douglas County v. Sommer

[Wis.] 98 N. W. 249. County treasurer. Al

lentown v. Hartman, 22 Pa. Super. Ct. 400.

21. O'Connor v. Walsh. 83 App. Div. [N.

Y.] 179.

22. Corscudden v. Haswell, 88 App. Div.

[N. Y.] 158.

23. State v. Loechner [Neb.] 91 N. W. 87-1,

59 L. R. A. 916.

24. Comp. Laws 1897, § 11812.

Salisbury {MichJ 96 N. W. 936.

25. People v. Glennon, 175 N. Y. 45, 67 N.

E. 125. And see People v. Greene, 87 N. Y.

Supp. 172.

26. Sufficiency o! indictment.

Murray, 76 App. Div. [N. Y.] 118.

People v.

People v.
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days, against his protest, states a case of oppression in office." A willful failure

to settle accounts on the part of a public officer is shown, where he knowingly

refused to settle, on the ground that he had lost some of his vouchers, and de

layed settlement until he could procure duplicates.”

A statute providing for the removal of a city officer for certain misconduct

does not exempt him from punishment, as an ordinary criminal,29 and in Texas,

where one appointed road overseer is prosecuted for willful failure to serve,

the fact that he is illiterate is no defense.“

An indictment against a county supervisor for misconduct is sufficient where

it sets forth breaches of statutory duty,“1 but an information against a police

officer, for violation of .duty in refusing to proceed to a place where alleged of

fenders were to be found, is bad, the statute only enjoining upon him the duty

to arrest.“2

On demurrer to an indictment for letting a contract to another than the

lowest bidder, the court cannot consider whether the lowest bidder might not be in

fact the highest, on account of inferiority of his goods, nor can it be held that

ihere was no lowest because the two lowest were equal.”

Where a congressman took a non-negotiable note in payment for his services

in procuring a contract with the government, limitations did not begin to run

against the offense until payment of the note, it being void."

§ 11. Official bonds and liability thereon—A bond naming an obligee other

than as required by the statute is nevertheless a good common law bond.“

At the common law the sureties on official bonds do not undertake to answer

for acts done by their principals under color of office merely, but only for acts

done by virtue of the office,“ the rule, however, is otherwise by statute," or de

cision,” in some states.

A county treasurer and his sureties are liable for money paid on forged war

rants,“ and the county auditor is liable on his bond for the act of his deputy in

forging such orders,‘0 but the sale of county warrants is no part of a county clerk’s

duties, and his bondsmen are not liable to one who has been defrauded by a clerk,

by the sale of a forged warrant.“

The sureties on a bond for a subsequent term are not liable for prior defal

i-ations.‘2 Where there is no evidence that an officer’s defalcation took place dur

ing his first term, and there is evidence that it occurred during his second term,

bond for money paid him by mistake, in ex27. People v. Summers, 40 Misc. [N. Y.]

7184.

28. Tracy v. Com, 25 Ky. L. R. 669, 76 S.

W. 184.

29. State v. Kelley [140. App.] 77 S. W.

996.

80. France v. State [Tex. Cr. App.] 77 S.

W. 452.

31. Letting

claims for repair

Jacques. 65 S. C. 178.

32. Laws 1903. p. 207, § 1.

[MonL] 72 Pac. 657.

33. People v. Scannell, 40 Misc. [N. Y.]

297.

34. U. S. v. Driggs. 125 Fed. 520.

85. Anderson v. Blair, 118 Ga. 211.

86. Misuse of money received by the sec

retary of state as member of the marks and

brands committee. State v. Porter [Neb.]

95 N. W. 769. Failure of county attorney

to pay over money collected on notes given

by needy farmers. Wilson v. State [Kan.]

72 Fee. 517. Tax held collected by virtue of

office. Anderson v. Blair, 118 Ga. 211. The

sureties of an ofl'lcer are not liable on his

approving

State v.

contracts and

of bridges.

State v. King

cess of his official salary. U. S. v. Boyd, 118

Fed. 89. Whether taxes actually collected

within the term covered by the bond were

collected under a valid warrant is imma

terial. Lake County v. Neilon [On] 74 Pac.

212.

37. Clerk of court held liable for money

received as proceeds of judicial sale. Smith

v. Patton, 131 N. C. 396.

88. In Minnesota, anything which is done

under color of silica and which would ob

tain no credit except for its appearing to

be a. regular official act is within the protec

tion of an ofllcer's bond and must be made

good by the sureties. Assault and battery

and false imprisonment by sheriff. Hall v.

Tierney. 89 Minn. 407, 95 N. W. 219.

89. Ramsey County Com'rs v. Elmund, 89

Minn. 58, 93 N. W. 1054. Contra, State v.

Weeks. 92 Mo. ADD. 359.

40. Ramsey County Com‘rs v. Sullivan, 89

Minn. 68. 93 N. W. 1056.

41. State v. Harrison, 99 Mo. App. 57, 72

S. W. 469.

42. Lake County v. Neilon [Or.-] 74 Pac.

L‘l‘l,
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from the fact that his annual settlement showed it to be on hand at the close of

his first term, the sureties on his bond given for the second term are liable,‘8

and judgment on a bond given for one term of oiiice will not bar an action for

a different cause, of another bond, for another term given by different sureties.“

Bondsmcn are liable for the safe keeping of funds coming into an officer’s

hands, as well in the form of checks or drafts as in the form of coin or bank

bills,“ and where a treasurer delivered county bonds on presentation of a check

for their value, which was unpaid, an objection by his bondsmen that they are not

liable for the loss because the funds never came into the hands of the treasurer is

untenable, since, if he had no authority to accept the check, then they are liable

for his remissness in delivering the bonds without authority.“ .

A county clerk’s bond, in Missouri, covers amounts received by him as fees

for acting as secretary of the board of equalization, and not turned over as in ex

cess of the amount of fees he is allowed to retain."

Where a county treasurer refuses to pay a valid warrant and is compelled by

mandamus, his sureties are liable for interest on the amount recovered for the

period during which plaintiff was deprived of it, and for expenses of collection,

including attorney’s fees.“

In Indiana, an action will not lie on the bond of a constable to recover for an

extortion, the statutory penalty being only a personal liability.“

At common law the sureties on official bonds cannot be relieved of their ob

ligation,“0 and ofl'icial bonds given during any one term of office are cumulative,

the new bonds not taking the place of old ones, but being additional security

merely,” but in several states, by statute, a corporation as well as an individual

who has become surety on an official bond has an absolute right to be relieved

therefrom on proper notice," and in such case, the release of one surety operates

to discharge the bond, and no liability exists for a subsequent defalcation," but

the sureties on a public administrator’s bond are not discharged by a settlement

by his administrator with the curator of a ward to whom he was indebted, there

being in fact no transfer of assets,“ and where the undertaking is that the officer

will pay over all moneys collected by him, the bond is not discharged by his pay

ing over an amount equal to the penalty of the bond, but the sureties are liable

for any defalcation, regardless of the amount properly accounted for.“ The

surety on a tax collector’s bond is not discharged by the fact-that the county treas

urer did not return correct answers to questions asked him by the surety, with

reference to the collector’s accounts, before going on the bond."

An action may be maintained by the county against the treasurer’s bondsmen,

before the county auditors have adjusted his accounts," and before his term of

oflice expires," and an action on the bond of a public officer for defalcation is an

action on a liability created by statute, barred after the lapse of six years, and

not an action on a sealed instrument to which the ten years’ limitation applies."

48. State v. Greer, 101 Mo. App. 669, 74 58. Laws 1888, p. 158, No. 63, Q 15, 16.

S. W. 881.

44. Brady v. Pinal County [Arlz.] 71 Pac.

910.

45,40. Montgomery County v. Cochran [C.

C. A.l 121 Fed. 17; Id.. 126 Fed. 456.

47. State v. Adams, 172 Mo. 1. 72 S. W.

655.

48. State v. Adams, 101 Mo. App. 468, 74

S. W. 497. -

49. Burns' Rev. St. 1901, § 6549.

Bagby, 160 Ind. 669, 67 N. E. 519.

50,51. Fidelity 8: Deposit C0. V. Fleming,

132 N. C. 332.

52. U. S. Fidelity & Guaranty Co. v. Pee

bles. 100 Va. 585.

State v.

Cochise County v. thter [Arlz.] 73 Pac. 448.

An audit, by the proper authority, of a

public oflicer's accounts in the absence of

fraud or collusion is conclusive. Com. v.

Patterson, 206 Pa. 622.

54. State v. Greer, 101 Mo. App. 669, 74 S.

W. 881.

55. Graham v. Baxley. 117 Ga. 42.

50. Com. v. American Bonding 8; Trust

Co., 205 Pa. 372.

5'7. Lancaster County v. Hershey. 205 Pa.

343.

58. Montgomery County v. Cochran [C. C.

A.] 126 Fed. 456.

59. State v. Davis, 42 Or. 34, 71 Pac. 68.
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An action on the bond of a county auditor, in Indiana, is properly brought

in the name of the state on relation of the board of commissioners of the county.“0

On the bond of a Federal officer the action should be in the name of the United

States,m and in Minnesota, by the county in the name of the board of County com

1nissi0ners,“2 but a private person alone cannot maintain an action on an official

bond running to the state,“3 and a town and the supervisor thereof cannot main

tain an action on the bond of a county treasurer, for failure to pay over to it,

its share of the state school money.‘H

An action against the heirs of a deceased public oflicer, participating in the

distribution of his estate, cannot be joined with one against his bondsmen to re

cover money paid him by mistake, in excess of his legal salary, there being

not only a misjoinder of parties but also a joinder of legal and equitable causes of

action.“

The several breaches of the bond need not each be set out in a separate para

graph of the complaint.“

The mere introduction in evidence of what purports to be a copy of an official

bond, without proof of its execution and delivery, will not authorize judgment

against the sureties where they deny executing it."

Where an auditor is appointed to hear the evidence and state the account

between the county and its treasurer, and the auditor’s report is not excepted to,

there is no error in instructing a verdict for the amount shown thereby."

Where persons sued as sureties on the bond of a county clerk deny its execu

tion, and the clerk defends on the ground that the money received by him was as

bailee only and not by virtue of his ofiice, a tender of part payment by him does

not impair the defense of the sureties.”

PARDONS AND PABOLES.

Amnesty does not bar a civil action to recover moneys embezzled." A pardon

restoring civil rights may be granted after the convict has served his term or

has been pardoned." The recited motives of the executive cannot be question

ed." Pardon may be granted after conviction but before sentence." A pardon

may be signed with the surname of the governor without his initials.“ lrror

in stating the dateof conviction and reciting the sentence does not invalidate

the pardon." A pardon is valid though it is not addressed to the person having

custody of the convict." A pardon may be delivered directly to the convict."

Pardon before sentence may be raised by motion for discharge." A pardon-for

one offense, though reciting an intent to restore the convict to rights of citizen

ship, does not cover another conviction had at about the same time as that par

doned." ‘

60. Nowlin V. State, 30 Ind. App. 277. 66 67. Craw v. Abrams [Neb.] 94 N. W. 639;

N. E. 54. Id.. 97 N. W. 296.

6!. Suit for substantial damage to a. par- “_

ty on breach of the bond of a clerk of court.

may be brought in the name of the United

States. for use of the injured party. U. S. v.

Bell. 127 Fed. 1002.

Harper \'. Marion County [Tex. Civ.

App.] 77 S. W. 1044. -

09. Craw v. Abrams [Neb.] 94 N. W. 63H;

id., 97 N. W. 296.

62. anscv County Com'rs v. Sullivan. 89 10. Act Cuban Congress. June 9, 1902. U.

Minn. 68, 93 N. “'. 1056- _ S. v. Neely, 126 Fed. 221. '

63‘ Clm‘gh v' “'Orsm‘m [Tex’ Cw' App']‘ 71. 72. Lockiin v. State [Tex. Or. App.] 75

74 S. W. 350. 81 A Di N S, W. 305.

T - . - -"(luélessaes v. Collins. DD V [ 73’ 74. 75, "L 77, 78_ Spam)“, v_ Benn,

1.65 {I g v Boyd 118 Fed_ 89' Circ. Judge [Mich.] 98 N. W. 741.

M. Nowiin v. State, 30 Ind. App. 277, 66 70. Miller v. State [Tex. Or. App.] 70 5..

N. E. 54. W. 567.
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PARENT AND CHIIJJJo

i 1. Custody and Control of Child (1080).

Q 2. Support and Accessories (1000).

i 8. Services and Earnings and Injuries to

Child (1090).

§ 1. The custody and control of children belong to their parents81 primari

1y,“2 but their right is not absolute." In cases of divorce, or voluntary separa

tion, and in the absence of misconduct,“ the children may be nmrded to either

parent,“ in the sound discretion of the court,”0 their welfare being the primary

consideration.“7 A parent may surrender the custody and control of his child

to another,88 if the latter be a suitable and proper person,” or he may emancipnte

§ 4. Property Rights and Dealings

tween Parent Ind Chlld (1001).

§ 5. Liability tor Child's Torts (1091).

lie—

3. child.“0

80. See, also, Adoption of Children; Guar

dianship; Infants.

81. The mother is equally entitled with

the father [Iowa Code, § 3192]. Rowe v.

Rugg, 117 Iowa, 606, 91 N. W. 903. And in

Michigan the appointment of a testamentary

guardian by the father is not operative un

til the mother has had a chance to be heard

[3 Comp. Laws, § 5706]. Ohrns v. Woodward

[Mich.] 96 N. W. 950. Wife’s right, after

husband's decease, not lost by re-marriage.

Beall v. Bibb, 19 App. D. C. 311. Adoptive

parents. Monk v. McDaniel, 116 Ga. 108.

82- State v. Anderson [Minn] 94 N. W.

681. Even as against relatives who have

cared for the child for years. In re Wilson

[N. J. Eq.] 55 Atl. 160. The custody of a

child was properly taken from those having

her in their temporary custody, and gIVen

to her adopted parents who had means to

care for her while the temporary custodian

was in straitencd circumstances. Miller v.

Miller [Iowa] 98 N. W. 631. The parents'

primary right seems to have been forgotten,

where a mother was not allowed to recover

her lost, but not abandoned, child from

those who had cared for, and tried ineifect

ualiy to adopt, the child. McDonald v. Stitt,

118 Iowa, 199, 91 N. W. 1031. Notice should

be given to parents of application for guar~

dian (In re Chin Mee Ho, 140 Cal. 263, 73

Pac. 1002), otherwise appointment of guar

dian not conclusive as to his right of cus

tody of child (In re Thoms‘en [Neb.] 95 N.

W. 805). In proceedings between a. father

and grandmother contesting the right of

custody of a child. the fact that the grand

mother could give the child more comforts

and a. better education than the father could

afford was not a controlling consideration.

Dunkin v. Seii‘ert [Iowa] 98 N. W. 658.

83. Ward v. Ward [Tex. Civ. App.] 77 S.

W. 829. Though a father is financially able,

he should not on habeas corpus be granted

custody of his five year old daughter who

is delicate, it being doubtful whether he is

qualified to look after her welfare, and her

mother’s sister, with whom she has been

for four years since her mother's death,

being able and qualified. Kirkbride v. Har

vey [Ala] 35 So. 848.

84. In divorce proceedings, children

awarded to father, where mother guilty of

misconduct. Goodridge v. GOOdridge, 25 Ky.

L. R. 649, 76 S. XV. 164. Mother's reputation

for truth and chastity considered. Ward v.

Ward [Tex. Civ. App.] 77 S. W. 829. Not

misconduct, for wife to leave husband at his

Curr. Law, Vol. 2—69.

A parent may moderately correct or chastise his child,‘‘1 but for ex

order. P. L. 1902, p. 264, gives chancellor

discretion. Carson v. Carson [N. J. Eq.] 54

Atl. 149.

85. May reserve to other parent right to

visit. Goodridge v. Goodridge, 25 Ky. L. R.

649, 76 S. W. 164.

86. The discretion should be governed by

rules of law. Monk v. McDaniel, 116 Ga.

108. And habeas corpus, not petition in

equity, the proper proceeding in N. .I. Ros

sell v. Rossell, 64 N. J. Ed. 21.

87. Therefore decree left open for future

control or modification (McGough v. Mc

Gough, 136 Ala. 170), and petition not barred

because of previous contest (Pearce v.

Pearce, 136 Ala. 188), or decree provides for

custody for only two years (State v. An

derson [Minn] 94 N. W. 681). The express

preference of a. child will be considered

(Lamar v. Harris, 117 Ga. 993), but is not

controlling (Beall v. Bibb, 19 App. D. C. 311;

Monk v. McDaniel, 116 Ga. 108). In habeas

corpus to determine the right of custody of

a. child, the interests of the child must be

considered with the rights and interests of

his parents. Miller v. Miller [Iowa] 98 N.

W. 631.

88. May be implied from. circumstances.

Ruiofson v. Billings, 140 Cal. 452, 74 Pac. 35;

In re De Freest's Estate, 41 Misc. [N. Y.]

535. Such person cannot appoint a testa

mentary guardian, as the trust is personal.

Lamar v. Harris, 117 Ga. 993. If acted upon,

not defeated though not in writing, or to be

performed within one year. Jones v. Com

er, 25 Ky. L. R. 773. 76 S. W. 392. In Min

nesota. such a. surrender is not binding. being

held to be against public policy. State v.

Anderson [Minn] 94 N. W. 681. It will be

presumed 'that the surrender of custody, by

a father, of his minor child is intended to

be temporary unless the contrary clearly

appears. Miller v. Miller [Iowa] 98 N. W.

631. A finding by a court, in habeas corpus

proceedings, that a father had not consented

to the adoption of his child by his grand

mother, was not without support in the

evidence, where it appeared that the wife

once spoke of giving the child to her moth

er, and he objected. and after death of the

wife he demanded the child. Dunkin v. Sei

fert [Iowa] 98 N, W. 658.

89. Carter v. Brett, 116 Ga. 114.

90. May be express, or implied, and sub

sequent conduct of parties is important as

evidence. Carthage v. Canton, 97 Me. 473

Remarriage oi mother does not emancipate.

Blivin v. \Vheeler [R. 1.] 55 Atl. 760.
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cessive ehastisement, or cruel treatment, he is liable criminally,"2 but not civ

illy.”

§ 2. Support and necessaries—It is a father’s duty to support his child,“

and this renders him liable for necessaries furnished his child.”

saries depends on the circumstances of each case."

has been made a misdemeanor in many states."

What are neces

Failure to support a child

Frequently there is a statutory

duty for an adult to support indigent parents.”

§ 3. Services and earnings, and injuries to chili—A father is entitled to

the services and earnings of his child, during its minority,” because of his duty

to support and maintain the child.1

A father, unless barred by own negligence,2 can recover from another for

01. Clasen v. Pruhs [Neb.] 95 N, W. 640;

Geode v. State [Tex. Cr. App.] 77 S. W. 799.

And this right may be delegated to an aunt,

but not indiscriminately. Rowe v. Rugg.

117 Iowa, 606. 91 N. W. 903.

82. Prosecution for aggravated assault on

daughter. Geode v. State [Tex. Cr. App.]

77 S. W. 799.

88. McKelvey v. McKelvey [Tenn.] 77 S.

W. 664. In Nebraska civil recovery has been

allowed against one in loco p'arentis. Clasen

v. Pruhs [Neb.] 95 N. W. 640.

94. Includes the duty to furnish necessary

medical attendance, and father not relieved

though his child has a guardian. Leach v.

Williams, 80 Ind. App. 413, 66 N. E. 172. He

may be relieved by surrendering his child

to others who assume its care. In re De

Freest's Estate, 41 Misc. [N. Y.] 535. Order

for support of children made in divorce pro

ceedings is enforceable by contempt pro

ceedings. being included as "alimony" in

Mich. [Pub. Act 1899. p. 360, No. 230]. Brown

v. Brown [Mich.] 97 N. W. 396. Where fur

nished adult child, presumed gratuitous.

Terry v. Warder, 25 Ky. L. R. 1486, 78 S. W.

154.

86. At request of wife, which he had fail

ed to provide, and had not given statutory

notice. Humphreys v. Bush'. 118 Ga. 628.

But wife cannot bind him for necessaries,

where he has already provided for wife's

and children's support. Cory v. Cook, 24 R.

I, 421. Father not relieved though he pays

another for support of his child. Hazard v.

Taylor. 38 Misc. [N. Y.] 774.

98. Admitted evidence as to father's

means; commercial education may be a nec

essary for a daughter. Cory v. Cook. 24 R. I.

421. Board, clothing. and medicine. Hum

phreys v. Bush. 118 Ga. 628. Board. bed,

and repairs to plumbing. Hazard v. Taylor,

38 Misc. [N. Y.] 774.

97. La. Act, No. 34. of session of 1902, as

to willful neglect, constitutional. State v.

Cncullu. 110 La. 1087. A criminal proceeding

though instituted by a private party. State

v, Peabody [R. 1.] 55 Atl. 323. To convict

under Ga. Pen. Code 1895. i 114, the child

must be destitute as well as dependent. Dal

ton v. State. 118 Ga. 196; Baldwin v. State,

118 Ga. 328. N. Y. Penal Code, i 288, in

cludes failure to provide medical attendance,

though from conscientious scruples. People

v. Pierson, 176 N. Y. 201, 68 N. E. 243.

Where one prosecuted for failure to support

his children did not claim to be in receipt

of a lesser income by reason of physical

disability, the exclusion of a question call

ing attention to such disability was not er

ror. State v. Peabody [R. 1.] 56 Atl. 1028.

In a prosecution for nonsupport, where it

was apparent from the statements of the

witness that his knowledge of the subject

was hearsay. such statements were properly

excluded. Id. Evidence held sufficient to

support a conviction for not furnishing his

children necessaries of life. Id.

98. Or. B. & C. Comp. §§ 2654. 6254. but

here an express contract. Belknap v. Whit

mire, 43 Or. 75. 72 Pac. 589. Presumed that

board furnished a parent is gratuitous.

Nicholas v. Nicholas. 100 Va. 660. So of

nursing. but a question for jury. Lillard v.

Wilson [Mo.] 77 S. W. 74.

99. But he may allow them to the child

and such allowance is good even as against

the father's devisees. Crowley v. Crowley

[N. H.] 56 Atl. 190. Services rendered by an

adult living with a parent presumed gratui

tous. Terry v. Warder, 25 Ky. L. R. 1486.

78 S. W. 154. Yet a question for Jury. Lil

lard v. Wilson [Mo.] 77 S. W. 74.

1. McGarr v. National & Providence

Worsted Mills, 24 R. I. 447, 60 L. R. A. 122.

2. For jury as to allowing child to

cross R. R. tracks alone. Enright v. Pitts

burg R. Co., 204 Pa. 543. Not negligent to

allow a child of eleven to cross R. R. tracks.

Tex. & P. R. Co. v. Ball [Tex. Civ. App.] 73

S. W. 420. Allowing eight year old son

alone at station. where he crawled under

cars, barred father. but child recovered, as

jury found not old enough to appreciate the

danger. St. Louis. etc., R. Co. v. Colum

[Ark.] 77 S. W. 696. Father. as child's ad

ministrator. barred by negligence, where

recovery will benefit him solely. O'Shea. v.

Lehigh Val. R. Co., 79 App. Div. [N. Y.] 254;

Richmond, F. & P. R. Co. v. Martin's Adm‘r

[Va] 45 S. E. 894. A parent must use rea

sonable prudence in the care of his children.

Action to recover for death of a child caused

by its being run over in the street. Del

Rossi v. Cooney [Pa.] 57 Atl. 514. Where

the family consisted of the parents and three

small children. the father was away from

home during the day time, but had erected

a fence to prevent his children from going

into the street, and the latch of the gate

was beyond their reach, held sufficient to

rebut the presumption of negligence arising

from the fact that the child was alone in the

street. Id. Where a father consents to his

son's employment, he is chargeable with

having consented to accept any risk natural—

ly incident to the work. but not to those not

naturally incident thereto. Dimmick Pipe

Co. v. Wood [Ala.] 35 So. 885. Consent to

shovel sand into molding flasks was not con

sent to use a wheelbarrow to wheel sand‘
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injuring his child,:1 on the theory that the relation of master and servant exists

between them.‘

services,” and expenses necessarily incurred.’

to recover belongs to the mother.“

This theory limits'5 the damages to those resulting from loss of

When the father is dead the right

§ 4. Property rights and dealings between parent and chili—The relation

of parent and child will not prevent a parent from being held a trustee for his

child," nor will it invalidate gifts from one to the other.“ It does not constitute

one the agent of the other,11 nor take a. case out of the statute of frauds.12

§5.
not liable for his child’s torts."

Liability for child’s torts—A father, where not himself negligent, is

PARLIAMENTARY LAW.“

Where the chairman of a legislative board refuses to put a motion, it may be

put by a. temporary chairman at once selected by the board.“

about the pits in dangerous proximity to

suspended flasks of molten metal. Id.

8. Bredeson v. Smith Lumber Co. [Minn]

97 N. W. 977. Unlawfully decoying away

son. Arnold v. St. Louis & S. F. R. Co., 100

Mo. App. 470, 74 S. W. 5. Contact with

electric wires. Herron v. Pittsburg, 204 Pa.

509. Riding in cold cars. St. Louis So. R.

Co. v. Campbell [Tex. Civ. App.] 75 S. W.

564. But a father may release a person from

all liability for injuries to his child while in

that person’s service, and will thereby be

barred from recovering as to negligent, but

not as to criminal, acts of that person or his

servants (New v. Southern R. Co., 116 Ga.

147, 59 L. R. A. 115), or a father by his con

duct in the settlement of his child's action

may be estopped from bringing one in his

own right (Daly v. Everett Pulp & Paper

Co., 31 Wash. 252. 71 Pac. 1014).

4. Callaghan v. Lake Hopatcong Ice Co.

[N. J. Law] 54 Atl. 223. Essential to ever

the child a servant of the parent. Scamell

v. St. Louis Transit Co. [Mo. App.] 77 S. W.

1021.

5. No recovery for burial expenses. Cal

laghan v. Lake Hopatcong Ice Co. [N. J.

Law] 54 Atl. 223. Nor tor bereavement, or

loss of society. McGarr v. Nat. 8.: P. Worsted

Mills, 24 R. I. 447, 60 L. R. A. 122; Schnable

v. Providence Public Market, 24 R. I. 477.

Nor for sickness and suffering. St. Louis.

S. W. R. Co. v. Campbell [Tex. Civ. App.]

75 S. W. 564. Nor for physical or mental

pain, nor for injuries that do not incapaci

tate for service. St. Louis S. W. R. Co. v.

Gregory [Tex, Civ. App.] 73 S. W. 28.

6. Net value during minority (Schnable

v. Providence Public Market, 24 R. I. 477),

or during child's life, if he dies before ma

jority (Callaghan v. Lake Hopatcong Ice

Co. [N. J.] 54 Atl. 223).

7. Tex. & P. R. Co. v. Bail [Tex. Civ.

.-\ pp.] 73 S. W. 420. Medical attendance and

nursing. Callaghan v. Lake Hopatcong Ice

(10. [N. J. Law] 54 Atl. 223: Baxter v. St.

Louis Transit Co. [Mo. App.] 78 S. W. 70;

McGarr v. Nat. 8: P. Worsted Mills. 24 R. I.

447, 60 L. R. A. 122: St. Louis S. W. R. Co.

v. Campbell (Tex. Civ. App.] 75 S. W. 664.

Even where father himself the physician.

St. Louis S. W. R. Co. v. Gregory [Tex. Civ.

App.] 73 S. W. 28. But not where not paid_

for by father, and their reasonable value;

not shown. Fagan v. Interurban St. R. CO-v

86 N. Y. Supp. 340.

8. Scamell v. St. Louis Transit Co. [Mo.

App.] 77 S. W. 1021. So where the child is

surrendered, or the mother has the entire

control and ownership of the household re

ceipts and expenditures, and supports the

child. MCGBJ'X‘ v. Nat. & P. Worsted Mills,

24 R. I. 447, 60 L. R. A. 122. Cal. Code Civ.

Proc. 5 376, giving right to mother where

father has deserted includes case where she

procured divorce for cruelty, and father had

not since furnished support. Delatour v.

Mackay, 139 Cal. 621, 73 Pac. 454. But the

father‘s right of action does not on his death

descend to the mother, but to his personal

representative. Kelly v. Pittsburg & B.

Traction Co., 204 Pa. 623.

9. Trust will result in favor of child,

where title to land purchased with his

money was taken by his father.' to overcome

contractual difficulties of minor. Crowley v.

Crowley [N. H.] 56 Atl. 190.

10. Presumption inspired by affection, as

gift from father eighty-eight years old to

son who had managed his business for fif

teen years. Sawyer v. White [C. C. A.] 122

Fed. 223. A gift by a father to his children

of all his property remaining after previous

transfers to them, made while he was hav

ing trouble with his second wife, may be re

voked though made without any solicitation

from his children. James v. Aller [N. J.

Eq.] 57 Atl. 476. A voluntary settlement by

a. father after his second marriage. on the

children of his first marriage. covering his

homestead and one half his personal prop

erty. executed while he was steadily accu

mulating money will be sustained. Id.

11. Daughter of twenty-five who lived in

family not thereby authoriZed to~ negotiate

for sale of her mo her's land. Hickox v.

Bacon [8. D.] 97 N. . 847.

12. A daughter who lived with father and

helped pay (or land not allowed any inter

est therein. Brooks v. Buie [Ark] 70 S. W.

464. Where a. father placed his son in pos

session of land, and the latter made im

provements. he did not thereby gain title.

Nicholas v. Nicholas, 100 Va. 660.

13. Not liable for shooting by a. son of

seven, where he had forbidden him to. and

did not know that he did. carry a loaded gun.

Taylor v. Sell [IVisJ 97 N. W. 498. In Loui
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PARTIES.

§ 1. “"ho Mny or Must Sue (1002). § 4- Additlonnl and Sub-“tutu! Partie

§2. Persons “he may or Must be Sued (1094).

(1093). § 5. Objection. to and Defect- of Parties

§8. Dl‘lllgnlltlng and Describing Parties (1006)

(1094).

§1.
Who may or must sue."—The real party in interest should sue," and

the trustee of an express trust," as an agent to purchase, who took title in his own

name,“ or who took an assignment for the purpose of collection,” or a factor, is

the real party in interest.” A trustee in bankruptcy of the owner of paper," or

the assignee though without a written formal assignment is the real party in in—

terest.” If, however, the assignment did not pass the legal title, the action should

be brought in the name of the assignor, to the use of the assignee.” The assignor

of a claim, as collateral, is the real party to sue.“0 Again, if the transfer is cham

siana, under Civ. Code, § 2318, making fath

er liable, the plaintiff could not recover,

where. by insulting conduct he had provok

ed defendant‘s son to shoot him. Miller v.

Meche [La.] 35 So. 491.

14. Constitutional requirements as to en

actment of statutes are discussed in Statutes.

15. Discussing the standing rules of the

Long Branch Commission. Hicks v. Long

Branch Commission [N. J. Err. 8: App.] 55

Atl. 250.

31. Parties in particular relationship, see

specific heads as Assignments for Benefit of

Creditors; Bankruptcy; Corporations; Es

tates of Decedents; Guardian and \Vard;

Guardian ad them: Husband and Wife: Re

ceivers, etc. Parties to actions to rer-nver

Indian lands see Indians. Brought v. Chero~

kee Nation [Ind. T.] 69 S. W. 937.

32. That plaintiff had contracted with one

to make all collections will not prevent him

from suing on a claim. N. Y. Phonngrnph

Co. v. Nat. Phonograph Co., 119 Fed. 644.

If the evidence shows that the right of ac

tion at the time it was brought, was in

another and no other facts as to plain

tiff's rights, a. judgment for the plaintiff

will be reversed. Gulf, C. & S. F. R. Co.

v. Bartlett [Tex. Civ. App.] 75 S. W. 66.

Code, i 510. It may be shown that per

sons suing as stockholders were not in fact

the real owners of the stock standing in

their names. MacGinness v. Boston & M.

Consol. C. & S. M. Co. [Mont] 75 Pac. 89.

An action against the debtor and his sure

ties, though requested by the latter. is not

an action in their behalf. Citizens' Bank v.

Burrus [Mo.] 77 S. W. 748. Where a. party

assumed to pay the debts of another, one

to whom no promise was made cannot sue

the promlsor, even though he undertook to

pay the particular debt. Hawkins v. Cent.

of Ga. R. Co. [Ga] 46 S. E. 82. Action to

transport freight at a preferential rate, held

a contract for services and not within Code

1896. § 28, authorizing actions to be brought

in the name of the real party in interest.

Sullivan v. Louisville & N. R. Co. [Ala]

35 So. 694. The mortgagee is the proper

party to sue on a. policy insuring the inter

ests of both, though the mortgagor paid

the premiums. Such a contract is direct and

not collateral. Smith v. Union Ins. Co. IR.

1.] 65 Atl. 715. That plaintiff sued for the

use of another will not prevent a recovery,

where it appears that he was the real party

in interest. Key v. Continental Ins. Co., 101

Mo. App. 344. 74 S. TV. 162.

33. Contract held to create an express

trust. Nelson v. Hirsch & Sons' I. & R. Co.,

102 Mo. App. 498, 77 S. W. 590. The in

sured is the proper party to sue to re

form the policy as to premiums paid, since

he stands in the relation of trustee of an

express trust to the beneficiary‘s assignee.

Hunt v. Provident Sav. Life Assur. Soc.,

77 App. Div. [N. Y.] 338; Watfnrd v. \Vind

horn, 64 8. C. 609. Plaintiff held not a. true

tee of an express trust. State v. Hawes,

177 Mo. 360,_ 76 B. W. 653.

34. Brannon v. White Lake Tp. [5. D.]

95 N. TV. 284.

35. Howe v. Mittelberg, 96 Mo. App. 490,

70 S. W. 396.

88. Rev. St. 1898, 5 2607. Proper party

to recover purchase money.

Schmidt [Wis] 98 N. W. 235.

37. Action on a policy of insurance which

had been transferred as a. preference, but sur

rendered to the trustee in bankruptcy. of the

transfcrror. may be maintained by the latter

though he holds no written reassignment.

'i‘rnlers' Ins. Co. v. Mann, 118 Ga. 381. After

return of the insolvent's property, after set

tlement of his estate. he is the proper party

to sue affecting it. In case of a note a

written assignment by the assignee for cred

itors was not necessary. Brown v. Johnson

Bros., 135 Ala. 608.

88. Assignee of a judgment. Linton v.

Baker [Neb.] 96 N. W. 251. Under Iowa

Code, i 3459, which requires actions to be

brought by real party in Interest. If deliv

ered for the purpose of suit he holds the

legal title. Salmon v. Rural Independent

School Dist., 125 Fed. 235. The assignee of

a ward's claim against his guardian is the

party in interest to sue on the mmrdian‘s

Beardsley v.

bond. Heisen v. Smith, 138 Cal. 216, 71 Pac.

18!).

39. The Code did not impair the com

mon~law remedy. Key v. Continental Ins.

Co., 101 Mo. App. 344. 74 S. W. 162. Burns'

Rev. St. 1901, i 277. If the assignor is dead,

and no representative has been appointed

within the state, there is no defect in fall

ing to make the assignor or his representa

tive a party. Boseker v. Chamberlain, 160

Ind. 114, 66 N. E. 448.

40. Hawkins v. Mapes-Reeve Const. Co..

82 App. Div. [N. Y.] 72. Lease assigned by

lessee. Gross v. Heckert [lVls] 97 N. W.
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pertous, the transferror should sue to the use of the transferee.“ The pledgee may

sue for a conversion of the pledged property of the pledgor."

In tort the person injured is the proper party to sue.“ Causes of action cre

ated by statute can be enforced only by the persons designated.“

Where the state statute permits a suit, in the name of a limited partnership,

it may be so brought in a federal court.“

All persons having an interest in the subject-matter are properly joined as

plaintifl’s,“ though jointler as party plaintiff of one who had parted with his interest

is not fatal." Persons having separate and distinct causes of action against an

other should not join as p'arties plaintifi.“

§ 2. Persons who may or must be sued—Only such persons as will in some

'way be afiected should be joined as defendants," as persons in possession of the

property, the subject-matter of the suit.‘‘0

952. The mortgagee who had assigned the

mortgage note and the insurance policy as

collateral is the proper party to sue on the

policy. being liable as indorsee on the note.

Key v. Continental Ins. Co.. 101 Mo. App.

344. 74 S. W. 162.

41. As an action to recover possession

of land which was held adversely when con

veyed. the deed in such case being invalid,

under Rev. Codes. §7002. The grantor should

sue to the use of the grantee. Galbraith

v. Paine [N. D.] 96 N. W. 258. The as—

signee of a cause of action for breach of

covenant of warranty is not the real party

in interest. Code, § 177._ The assignment is

champertous. Such covenants follow the

land. Ravenel v. Ingram. 131 N. C. 549.

42. If also pledged to indemnify another

the pledgee sues as a trustee of an express

trust. Hoffman House v. Foote. 172 N. Y.

348. 65 N. E. 169.

48. A guardian cannot, in his own name.

maintain action for deceit in procuring an

exchange of the ward's lands. though the

false representations were made to him. and

though the ward has since died and the

guardian is his sole heir. Brock v. Rogers.

184 Mass. 545, 69 N. E. 334.

44. Action for wrongful death' under

Comp. Laws. 1897, 5 3213, cannot be main

tained by the personal representatives.

Romero v. Atchison. T. & S. F. R. Co. [N. M.]

72 Pac. 37. The administrator is not the prop

er party to sue for wrongful death of a mi

nor. The right is personal to the widow.

Act March 2, 1891, § 13. Dickason Coal Co.

v. Unverferth'. BO Ind. App. 546. 66 N. E. 759.

45. Mich. Pub. Acts, No. 191. p. 210. § 10.

Where no diversity of citizenship is required

to confer jurisdiction. Sanitas Nut Food Co.

v. Force Food Co.. 124 Fed. 302.

46. Jewish Colonization Ass'n v. Solomon,

125 Fed. 994. To an action for breach of con

tract to deliver goods to two parties both

must join. Lemon v. Wheeler. 96 Mo. App.

651, 70 S. W. 924. Plaintiffs held to have a

joint interest and to be entitled to maintain

a Joint action for breach of the contract.

Dunn 8: Co. v. Smith [Tex. Civ. App.] 74 S.

W. 576. Rev. St. § 5005. Though their in

terests are several. Farmers' M. F. & L.

Ins. Co. v. Ward. 24 Ohio Circ. R. 156. Trus

tees under prior deeds of trust which had

been discharged, held not proper parties

plaintiff with a purchaser at foreclosure of

subsequent deeds. in an action affecting the

realty. Whitecotton v. St. Louis & H. R. Co.

[M0. App.] 78 S. W. 318. The mortgagor is

Only joint tort feasors can be joined"1

not a necessary party plaintiff to an action

on an insurance policy. severally insuring the

interests of the parties. and this though the

mortgage does not cover all the property.

The conflicting interests should be deter

mined by making him party defendant. Kent

v. Aetna Ins. Co.. 84 App. Div. [N. Y.] 428.

An averment in the complaint that another

had an interest in the contract with the

plaintiff does not make the complaint ob

Jectionable because of nonjoinder of such

party. Brown v. Salisbury. 123 Fed. 203.

Several parties holding chattel mortgages

may Join in an action for conversion of the

property by the sheriff. against sheriff.

Trompen v. Yates [Neb.] 92 N. W. 647. To

actions for injuries to land all the tenants

in common should be made parties. Arm

strong v. Canady [Miss.] 35 So. 138.

47. Action to determine adverse claims to

mining property. Mackay v. Fox [C. C. A.]

121 Fed. 487.

48. Cobb v. Monjo. 90 App. Div. [N. Y.]

785. If the cause of action is in favor of the

plaintiff individually and if he sues also in

his representative capacity, there is a mis

joinder. Groh‘ v. Flammer, 89 App. Div. [N.

Y.] 28.

49. Bagwell v. Johnson, 116 Ga. 464; Stull

Bros. v. Powell [Neb.] 97 N. W. 249. In fore

closure of a municipal mechanic’s lien. since

the city is not interested and could not be

prejudicially affected. it is not a necessary

party. Hawkins v.Mapes-Reeves Const. Co.,

82 App. Div. [N. Y.] 72. Suit to have deed

by one claiming to be the owner in fee de

clared void. Ackley v. Croucher. 203 111. 530.

68 N. E. 86. A subsequent transferee of land

is a proper party to an action by the judg

ment debtor to annul the Judgment for fraud.

Frankel v. Garrard, 160 Ind. 209. 66 N. E.

687. Applied to action to enforce a contract

made with a corporation wherein certain

stockholders were sought to be restrained

from transferring their stock to innocent

purchasers. Dupignac v. Bernstrom. 76 App.

Div. [N. Y.] 105. Complaint in action against

principal and surety on guaranty bond held

not objectionable on ground of misjoinder

of parties defendant. Scarratt v. Cook Brew

ing Co.. 117 Ga. 181. As to parties to bill

for injunction. Ex parte Haggerty, 124 Fed.

441. The grantee of the lessor is a proper

party to an action to determine a right of

way of a lessee over lands leased subse

quently to others. Stolts v. Tuska, 83 App.

Div. [N. Y.] 426. '

60. Replevin. Engel v. Dado [Neb.] 92
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or they may be sued severally.“ By making certain persons parties defendant, the

plaintiff admits that they are proper parties.“

§ 3. Designating and describing parties.—Parties defendant may be describ

ed by the initial letters of their christian names when the latter are not known to

the plaintiff." The mere suffix of a representative capacity in the caption with

out any explanatbry avermcnt will be treated as descriptio personae."

§ 4. Additional and substituted parties."—New or additional parties can be

brought in only when necessary for a complete determination of the controversy,“

though it is discretionary with the court to allow additional parties." In an ac

tion at law, the plaintiff cannot be compelled to bring in any other parties than

those he has chosen.“

When justice requires it, the real party plaintiff may be substituted“0 as the

heirs in the place of the administrator not entitled to prosecute the action,“1 or

the purchaser of the claim from the assignee for the benefit of the creditors in

N. W. 629. Action to recover realty. Far

rand v. Kavanaugh [Mich.] 93 N. W. 1083.

The receiver of an insolvent corporation is

a. necessary party to an action to enforce

director‘s liability. Bauer v. Parker. 82 App.

Div. [N. Y.] 289. The pledgee is not a. neces

sary party to an action to determine the

ownership between the pledgor and another

consenting to the pledge. Edwards v. Mer

i-zintile Trust Co., 124 Fed. 381.

51. Corporations held improperly joined.

Swain v. Tennessee Copper Co. [Tenn.] 78 S.

\V. 93.

52. Riverside Cotton Mills v. Lanier [Va.]

45 S. E. 875.

53. After making heirs parties defendant

plaintiff cannot contend that they are not

proper parties and therefore not entitled to

set up defense of limitations. Gleason v.

Hawkins. 32 Wash. 464, 73 Pac. 538.

54. Code, 5 23. In a. suit to foreclose a tax

lien. the mortgagee defendant cannot be so

sued even though the mortgage gave only

the initials. In such case the plaintiff should

proceed under 5 148, by stating that the

mortgagee's name is unknown and also make

personal service of the summons. Gillian v.

McDowell [Neb.] 92 N. W. 991.

55. So held in an action on a. transferable

contract where the plaintiff described him

self as "trustee" in the caption. Marion Bond

Co. v. Mexican Coffee & Rubber Co., 160 Ind.

558, 65 N. E. 748. Administrator. Glisson v.

Well, 117 Ga. 842. Action against “B guard

ian" is an action against an individual. Pin

nell v. Hlnkle [W. Va.] 46 S. E. 171.

56. Right of stockholders to intervene in

notions affecting the corporation see Corpora

lions.

57. Gen. St. 1894, § 5178, as amended by Laws

1895, c. 29. construed. Party held improperly

brought in. Clay County Land Co. v. Alcox,

88 Minn. 4. 92 N. W. 464. Though the de

fendant waived the objection of nonjoinder

if it appears that complete determination of

the controversy cannot be had without the

presence of other parties they should be

brought in. Code. § 452. should be read in

connection with § 499. applied to an action

to reform an insurance policy where it was

fraudulently made payable to insured or rep

resentatives instead of the creditor paying

the premiums; the representatives were di

rected to be nmde parties. Steinbach v. Pru

dential Ins. Co.. 172 N. Y. 471, 65 N. E. 281.

Gen. St. 1894, § 5825, construed and held not

error to refuse to direct additional parties

to be brought in. Rock v. Donors Min. Co.

[Minn.] 97 N. W. 889. Before answer anoth

er party may properly be Joined as plaintiff

[Burns' Rev. St. Ind. 1901. §§ 397. 399]. Frank

el v. Garrard. 160 Ind. 209. 66 N. E. 687. In

equity new parties can he added only when

the allegations of the original petition are

such as to warrant bringing them in. Amend

ment held to state a new cause of action.

Roberts v. Atlantic Real Estate Co., 118 Ga.

502. The assignee is properly brought into

an action by the heirs and representatives

though it is claimed that the assignment to

him was fraudulent. Hasberg v. Mut. Life

Ins. Co., 81 App. Div. [N. Y.] 199. Personal

representatives of a. deceased defendant held

not necessary parties since deceased’s inter

ests would not be prejudicially affected.

Stolts V. Tuska, 82 App. Div. [N. Y.] 81. Code

5 756 providing that in case of a change of

interest or devolution of liability, the action

may be continued. etc.. mandamus for rein

statement of an employe cannot be contin

ued against the city officer succeeding the

relator. People v. Lantry, 88 App. Div. [N.

Y.] 583. Held error not to bring in legatees

to action by executor to quiet title. Spurlock

v. Burnett, 170 M0. 372. 70 S. W. 870.

58. Beldlng v. Archer. 131 N. C. 287. Dis

cretion held properly exercised in bringing

in subsequent grantee of plaintiff in action

to recover damages resulting to abutting

owner from construction of railroad. Pope \'.

Manhattan R. Co., 79 App. Div. [N. Y.] 583.

Code 1902. 55 143, 194. Hellams v. Prior. 64

S. C. 543.

5D. Westinghouse v. Wyckoff, 81 App. Div.

[N. Y.] 294.

60. Contoocook Fire Precinct v. Hopkin

ton. 71 N. H. 574. An amendment may be

allowed changing a coplaintiff to a nominal

plaintiff for the use of the other plaintiff

and again by dropping such nominal plaintiff

and substituting the uses as nominal plain

tiff. Indian River State Bank v. Hartford

Fire Ins. Co. [Fla] 35 So. 228. Substitution

of plaintiff held properly disallowed. Till

man v. Banks, 116 Ga. 250. Amendment held

sufficient to bring in the substituted party.

Homer v. Barr Pumping Engine Co., 182

Mass. 304, 65 N. E. 396.

81. Farrell v. Puthoi‘f [Oki.] 74 Pac. 96.
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stead of the latter." As a general rule on death of the plaintiff in actions aficcting

personalty, the representatives should be substituted," while the pendente lite trans

feree may be substituted“ on his own application." Substitution is not absolutely

necessary since the action may continue in the name of the assignor,“ and the dis

cretion of the court ultimately controls."

In actions of tort, there can be no substitution of parties plaintiff,“ and new

parties defendant can be brought in only on stipulation,“ though in New York

the court may properly permit a joint tort feasor to be brought in."0

Substitution of the successor to plaintiff’s interest can be had only on notice to

him,’1 and application pending appeal should be made in both the trial and appel

late courts.’2

It must appear that the party seeking intervention has a direct and immediate

interest which will be aifected by the action."

The plea of intervention should contain all the alleto intervene comes too late.“

02. IStarr 8: C. Ann. St. (2d Ed.) p. 875

and 3 Starr 8: C. Ann. St. (2d Ed.) p. 3000.

Congress Const. 'Co. v. Farson & Libbey Co..

199 Ill.'398, 65 N. E. 357. _

63. Tharp v. Page [Aria] 74 S. W. 296;

Friese v. Friese [N. D.] 95 N. W. 446. The

personal representative of the deceased plain

tiff may be substituted though he had parted

with his interest before death. Betts v. De

Selding. 81 App. Div. [N. Y.] 161. The

administrator is properly substituted in

place 01‘ the deceased widow plaintiff in an

action for wrongful death of the husband.

Fitzgerald v. Edison Elec. Illuminating Co.

[Pa.] 56 Atl. 350. The assignee of the bane

ficiary is properly substituted as plaintiff on

death of the insured pending an action to

reform the policy. Under Code. I 757, as to

the cause of action set up in the original

complaint and § 756. as assignee of the en

tire clalm. Hunt v. Provident Sav. Life

Assur. Soc..' 77 App. Div. [N. Y.] 338.

64. Bradford v. Brown [OkL] 71 Fee. 655.

65. Purchaser pending appeal of an ac

tion to restrain nuisance [Ballinger’s Ann.

Codes & St. §§ 4824. 4837]. Baker v. North

west Bldg. & Inv. Co. [Wash.] 74 Pac. 825.

A purchaser after judgment and pending ap

peal is a. purchaser pendente lite (Rev.

Codes 1899. 5 5234]. Sykes v. Beck [N. D.]

96 N. W. 844.

66. The general assignee for the benefit

of creditors. Kringle v. Rhomberg, 120

Iowa. 472. 94 N. W. 1115. Code, § 756. applied

in an action to foreclose a mechanic's lien:

plaintiff after commencement of the action

having assigned his interest. Perry v. Lev

enson. 82 App. Div. [N. Y.] 94. Code. i 40.

McKnight v. Bertram Heating 8; Plumbing

Co., 65 Kan. 859, 70 Pac. 345. Applied to ac

tion for unlawful detainer. Anderson v. Fer

guson [OkL] 71 Pac. 225; Hawkins v. Mapes

Reeve Const. Co.. 82 App. Div. [N. Y.] 72.

Failure to bring in party acquiring an in

terest pendente lite is not an objection.

Action to determine adverse claims to min

ing property. Mackay v. Fox [C. 0. A,] 121

Fed. 487.

87. Code, § 385. On death of plaintiff

after decree his transferee was properly sub

stituted. Fay v. Steubenrauch. 138 Cal. 656,

72 Pac. 156; Sykes v. Beck [N. D.] 96 N. W.

844. If it appears that recovery cannot be

had against the defendants in any event. a

substitution of parties plaintiff will not be

allowed. Contoocook Fire Precinct v. Hop

A motion after appeal for leave

kinton, 71 N. H. 574. Where plaintiff‘s ac—

tion was for damages for injuries to land

from construction of a road it was error

to allow his grantee to come in as co-plain

tiff; the deed reserving no rights the action

would be for past damages only. Pope v.

Manhattan R. Co.. 79 App. Div. [N. Y.] 583.

68. In trover an amendment by striking

out the name of the plaintiff suing to the

use of another and allowing the action to

proceed in the name of the usee will not

be allowed. Willis v. Burch, 116 Ga. 374.

60. The objection held waived by accept

ing the costs allowed as a condition. Far

rand v. Kavanaugh [Mlch.] 93 N. W. 1083.

70. Code. i 723. Schun v. Brooklyn

Heights R. Co., 82 App. Div. [N. Y.] 560.

71. Betta v. De Selding. 81 App. Div. [N.

Y.] 161.

72. As a general rule in the trial court

first. Fay v. Bteubenrauch, 188 Cal. 656, “ll

Fee. 156.

78. Dickson v. Dows, 11 N. D. 407. 92 N.

W. 798; Bangs v. Sullivan [Tex. Civ. App.]

73 S. W. 74. Legatee held sufilciently inter

ested to allow intervention. Mertens v.

Mertens, 87 App. Div. [N. Y.] 295. To an

action to rescind a sale, the indorser of the

consideration notes should be allowed‘to in

tervene; the purchaser becoming insolvent

pending the suit. Hosmer v. Darrah, 85 App.

Div. [N. Y.] 485. Held that persons in pos

session entitled under Code. i 2244 to defend

summary proceedings are only those describ

ed in M 2231-2237; Heuser v. Antonius. 84

N. Y. Supp. 580. Indemnltors admitting their

liability are properly admitted to appear in

the action for damages. Boyer v. St. Louis.

S. F. & T. R. Co. [Tex. Civ. App.] 72 S. W.

1038. A person having a. claim against the

individuals suing as a committee cannot in

tervene. Bangs v. Sullivan [Tex. Civ. App.]

73 S. W. 74. A subsequent purchaser of pub

lic lands will not be allowed to intervene in

mandamus proceedings to compel a grant of

the lands to relator. Sherrod v. Terrell

[Tex.] 76 S. W. 442. Intervening parties

cannot prosecute an appeal on the bond or

the original plaintiff. Hight v. Batley. 32

Wash. 165. 72 Pac. 1034; Morton v. Supreme

Council of Royal League. 100 Mo. App. 76,

73 S. W. 259.

74. 2 Ball. Ann. Codes & St. i 4846 ap—

plied to a suit affecting public interosm

Hight v. Batley. 32 “'ash. 165. 72 PuC- 103*
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gations of a proper pleading."

a party defendant."

Misnomer may be corrected where it is clear that defendant was the party in

tended to be sued." The court may do so sua sponte," or the court may, on the

trial, strike out the name of a defendant where the co-defendant is not prejudiced

thereby," or strike out the representative capacity of the defendant so that the ac

tion will stand against him individually,“ but an amendment cannot be made which

substitutes a corporation in the place of an individual defendant.81

’9‘ 5. Objections to and defects of parties—The objection that plaintiff is not

the real party in interest is available only where the defendant is thereby deprived

of a good defense, as a set oil, or where an adjudication would not be conclusive.“

The objection that the action was brought without the consent of a co-plaintifi can

not be raised by the defendant,“ it must appear that the nonjoinder of a person

as defendant“ or the irregular substitution of a co-defendant was prejudicial to

A person by intervening does not thereby become

the other defendant to permit him to raise the objection."

The defect may be cured by an amendmenting in new parties may be waived.“

bringing in the omitted parties.aT

Irregularities in bring

The objection of defect of parties is waived if not raised by demurrer or an

swer," and if apparent on the face of the pleading it should be raised by demurrer,

if not, then by answer."

jection is not waived."0

75. Though detective. judgment was not

disturbed. Blackwell v. Hatch [Okl.] 73 Pac.

933. Petition held to state facts sufficient

to entitle petitioner to be made a. party to

a suit to set aside a fraudulent conveyance.

Rau v. Shaver [Va.] 45 S. E. 873.

76. St. Charles St. R. Co. v. Fidelity d:

Deposit Co., 109 La. 491.

77. A slight detect in the spelling of de

fendant's name in an order of substitution

for a fictitious name is trivial it defendant

was the person intended. Dollie for Dellie.

Thompson v. Alford. 135 Cal. 62, 66 Pac. 983.

The complaint against “The Lewis Lumber

Co.," a partnership, is properly amended by

describing it as a corporation. Lewis Lum

ber Co. v. Camody, 137 Ala. 679.

78. Notice held sufficient to give notice of

intention to apply for correction of the mis

nomer. The court had jurisdiction by rea

son of general appearance and plea of mis

nomer by defendant. Sentell v. Southern R.

Co. [8. C.] 45 S. E. 155.

7’8. District court has power under P. L.

1898. p. 616, Q 161. Lambeck v. Stleiel [N.

J'. Law] 56 Atl. 132. Amendment by strik

ing out name of co-defendant. and allega

tions of partnership. so as to conform to the

proof, held proper [Code, 5 102]. York v.

Nash. 42 Or. 321, 71 Pac. 59.

. Boyd v. U. 8. M. & T. Co., 84 App. Div.

[N. Y.] 466.

Licausi 1. Ashworth. 78 App. Div. .[N.

Y.] 486.

an. Sturgis v. Baker, 43 Or. 236. 72 Fee.

744. Failure to set up in the answer that

the action should be prosecuted in the name

of the trustee in bankruptcy of the defend

ant is a waiver of the obicction. Hillyer

v. Le Roy. 84 App. Div. [N. Y.] 129.

88. Cintel v. Malena [Neb.] 93 N. W. 165.

84. Nonjoinder of occupant in ejectment

under Hurd's St. 1901, p. 767, i 6. She v.

Patterson, 204 111. 540, 68 N. E. 448.

By answering after the demurrer was overruled, the ob

85. Buckers 1.. M. & 1. Co. V. Farmers“

Independent Ditch Co. [Colo.] 72 Pac. 49. as

by accepting the costs allowed as a condi

tion.

86. Farrand v. Kavanaugh [Mlch.] 83 N.

W. 1083.

81. Over-ruling demurrer tor nonjoinder

of parties plaintiff held harmless ii' errone

ous. where plaintifl during the trial amend

ed by bringing in such parties. Fidelity &

Deposit Co. v. Nisbet [Ga.] 46 S. E. 144.

88. Hines v. Consol. C. & L. Co.. 29 Ind.

App. 563, 64 N. E. 886: Hellams v. Prior.

64 S. C. 543. Manet. Dig. 9 5028, par. 4.

Demurrer construed and held to be on that

ground. Brought v. Cherokee Nation [Ind.

T.] 69 S. W. 937. Burns' Rev. St. Ind. 1901.

§ 846. Boseker v. Chamberlain, 160 Ind. 114.

68 N. E. 448; Engel v. Dado [Neb.] 92 N.

W. 629: Whitecotton v. St. Louis & H. R.

Co. [1110. App.] 78 S. W. 318. If not raised

by answer is waived. Bauer v. Parker, 82

App. Div. [N. Y.] 289. The objection of non

or misjolnder comes too late when made for

the first time on the trial. Mackay v. Fox

[0. C. A.] 121 Fed. 487.

89. As to capacity to sue. Blackwell v.

British-American Mortg. Co.. 65 S. C. 105:

Herbert v. Montana Diamond Co., 81 App.

Div. [N. Y.] 212. The objection of capacity

to sue must be raised by answer. So held

in action by school trustees to recover land.

Crouch v. Posey [Tex. Civ. App.] 69 S.

W. 1001; Ross v. Page. 11 N. D. 458. 92 1‘".

W. 822: Glos v. Patterson. 204 Ill. 540. 68

N. E. 443. If the declaration alleges a joint

cause of action against defendants. the ob

jection of misjoinder of defendants cannot

be raised by demurrer or plea in abate

ment. Those not guilty should plead the

general issue. Purington-Kimball Brick Co.

v. Eckman. 102 Ill. App. 183. Cannot be

first raised in instructions to jury. Loomis

v, Hollister. 75 Conn. 276.
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Misjoinder is not ground for demurrer,u nor can it be raised by answer"2 or

by demurrer to the evidence" In some states, however, it is an objection to be

raised by demurrer.°f

In case of misnomer of plaintiff corporation, the objection should be raised by

plea in abatement.“

If the cause of action is given to a particular person, the objection of the right

of the plaintifi to sue is not waived by failure to raise it by answer or demurrer.”

A demurrer to the facts will raise the objection of the right of the plaintiff to

maintain the action," the objection of capacity of the personal representative to

sue," but not the objection of defect in parties.” A demurrer for defect of par

ties does not raise objection of misjoinder,1 and only raises the question whether

other parties should be brought in.2

have been brought in is not raised by a demurrer for defect of parties plaintifi.a

That a person not joined as a defendant should

A

demurrer for legal capacity to sue reaches only personal disability, as infancy, idiocy,

ooverture, or want of title to the character in which the plaintifi snes.‘

The demurrer“ or answer must specify the defect of parties.“ The facts show

ing that plaintiff is not the real party in interest must be averred where the ob

jection is raised by answer.’

to set up misjoinder is discretionary.‘

The allowance of an amendment of the answer so as

PARTITION.

§ 1. Right and Propriety (1097). i 5. Mode of Partition (1103).

§ 2. Procedure for Partition (1099). § 0. Sale and Proceeding. Thereafter

5 3. Decision, Judgment, and Relief (1103).

(1100). i 7. Voluntary Partition (1105).

§4~ Commissioner. and Their Proceed

lnzl (1102).

§ 1. Right and propriety—The action is now largely statutory and differs in

form in the different states)

90. Farmers' High Line C. & R. Co. v.

White [Colo.] 75 Fee. 415.

91. Code. 5 488 allows demurrer only on

ground of nonjoinder. Hall v. Gilman. 77

App. Div. [N. Y.] 458. Adams v. Slingerland,

39 Misc. [N. Y.] 638; Id.. 87 App. Div. [N. Y.]

312. Under Code. § 488, subds. 5. 6, as the

joinder of too many parties defendant. Tew

v. Wolfsohn. 77 App. Div. [N. Y.] 454; Ol

son v. Shirley [N. D.] 96 N. W. 297. The

remedy is to prove that the suit abate as to

the party improperly joined. Riverside Cot

ton Mills v. Lanier [Va.] 45 S. E. 875.

South Dakota Rev. Code, 5 121. Mader v.

Plano Mfg. Co. [8. D.] 97 N. W. 843.

M. Since it is not new matter to be set

up as a defense under Code. § 500. Adams

v. Bllngerland, 87 App. Div. [N. Y.] 312.

98. Groenmiller v. Kaub. 67 Kan. 844, 73

Pac. 100.

84. Daniels v. Miler [Ind. '1‘.] 89 B. W.

925. A demurrer is necessary to raise the

question of misjoinder of parties defend

ant. Doyle v. St. Louis Transit Co. [Mo.

App.] 77 S. W. 471. Misjoinder is waived if

not raised by demurrer as where the com

plaint states a separate cause of action

against each defendant [Mills' Ann. Code. 9

50. 55]. Johnson v. Bott [0010. App.] 72

Pac. 612. Misjoinder of parties plaintiff

should be raised by special demurrer. Rusk

v. Hill, 117 Ga. 722.

15. Riemann v. Tyroler & V. Verein, 104

Ill. App. 413.

96. Statutory action for injuries received

in mine. Poor v. Watson. 92 Mo. App. 89.

97. As where the plaintiff who had been

a stockholder in a national bank sought to

recover against officers for mismanagement.

etc. The demurrer need not be on the

ground of capacity to sue. Hanna. v. Pec

ple's Nat. Bank. 76 App. Div. [N. Y.] 224.

98. Dickason Coal Co. v. Unverferth, 80

Ind. App. 546, 66 N. E. 759.

99. Ross v. Page, 11 N. D, 458. 92 N. W.

822: Boseker v. Chamberlain, 160 Ind. 114.

66 N. E. 448.

1, I. McKenney v. Minahan [Wis.] 97 N.

W. 489.

3. Kent v. Aetna. Ins. Co.. 84 App. Div.

[N. Y.] 428.

4. Does not raise question as to sufficiency

of the complaint as stating a cause of action

in favor of plaintiff. McKenney v. Mlnahan

[Wis.] 97 N. W. 489.

5. Must name party not joined. Boseker

v. Chamberlain. 160 Ind. 114. 68 N. E. 448.

6. Code. i 490. Hawkins v. Mapes-Reeve

Const. Co.. 82 App. Div. [N. Y.] 72.

7. Wenk v. New York, 82 App. Div. [N.

Y.] 584. An aVerment that other persons

not parties claim an interest in the note

sued on was properly stricken out as ir

relevant. VVatford v. Windham, 64 S. C. 509.

8. Amendment asked for on the trial re

fused. Hanson v. Stinehoff, 139 Cal. 169. 72

Pac. 913.

9. In Nebraska it is a. proceeding in rem.

Schick v. Whitcomb [Neb.] 94 N. W. 1028.
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Right is absolute—It is a settled rule of law that one owning real property

jointly with another is entitled to have partition of the same so that he may be

come the owner of a separate and distinct parcel of such property.10

Where there is nothing to show that the title, both legal and equitable, is not

in the parties to the suit, partition must be granted,11 and the fact that plaintiff has

an adequate remedy at law is no bar where he is entitled to possession of the land.“

Parties entitled.—There can be no partition between life tenants and remain

dermen," but may be between tenants in common,“ even though one of them

has redeemed the property from a foreclosure sale,“ or holds an incumbrance."

Partition may be had between joint heirs or devisecs.u A widow renouncing the

provisions of her husband’s will and electing to take under the statute can bring

suit for partition without waiting for the expiration of five years from the date of

probate of the will.“ The grantee of an heir may maintain partition." Where

an attempted conveyance is void, it is no bar to a suit for partition by the attempted

grantor.2°

Tiile.—Except where otherwise provided by statute,21 the title must be undis

puted," but the title need be traced only to a common source.“ The rule does

not apply where title is impeached merely on equitable grounds."

Possession—Partition will lie only when several co-tenants hold and are in

p05scssion of the property.“

10. Ryan v. Egan, 26 Utah, 241. 72 Pac.

933. Partition is a matter of right. and may

he decreed by a court or equity whether the

title of the parties be legal or equitable. and

the [act that inconvenience, injury. mischief

or difllculty will result from a division or

that a lien exists on one tenant‘s interest,

will not deprive the co-tenant of the right

to demand partition. Mylin v. King [Ala] 36

So. 998.

11. Shipman v. Shipman [N. J. Eq.] 56 Atl.

94

13. Le Sage v. Le Sage. 52 W. Va. 323.

18. Turner v. Barraud [Va..] 48 S. E. 818.

14. Hudson v. Hud'son [6a.] 46 S. E. 874.

A tenant in common is not precluded from

obtaining partition by reason of an agree

ment between all the tenants for the pur

chase of one tenant's interest, where such

agreement had been canceled as between the

vendor and the complainant in the partition

suit. Mylin v. King [Ala.] 35 So. 998. In

New York an action for partition will only

lie where the parties are tenants in common

and it must embrace all the lands possessed

by them in common. Beetson v. Stoops, 91

App. Div. [N. Y.] 185.

15. Wettla'uter v. Ames [Mich.] 94 N. W.

950.

16. A tenant in common of an equal undi

vided share in lands, who also holds an in

cumbrnnce on the other share. can prosecute

a suit for partition where he waives his

lien upon the other share. Buttlar v. Butt

lar [N. J. Eq.] 56 Atl. 722.

17. Lands devised by a void bequest.

Dresser v. Travis. 39 Misc. [N. Y.] 358. Be—

fore the settlement of the estate. provided

the time for filing claims has expired and

there are sufficient personal assets to dis

charge the debts and expenses of administra

tion. Schick v. Whitoomb [Neb.] 94 N. W.

1023.

18. Spratt v. Lawson. 176 M0. 175, 75 S.

W. 642.

19. 'l‘urnuge v. Craig. 203 Ill. 167, 67 N.

E. 762.

20.

618.

21. Under New York Code. petition lies

against persons claiming adverse title. Sat

terlee v. Kobbe, 173 N. Y. 91, 65 N. E. 952;

Dixon v. Dixon, 38 Misc. [N. Y.] 652. In Il

linois, the court may remove clouds. Glos

v. Carlin, 207 Ill. 192. 69 N. E. 928.

22. Complainant in a partition suit must

show ownership of an undivided interest in

the property sought to be partitioned. Owen

v. Brookport [111.] 69 N. E. 952. But bill re

tained to give opportunity to establish title

at law. Bearden v. Benner, 120 Fed. 690;

Eagle v. Franklin [Arie] 76 S. W. 1093:

Roller v. Clarke. 19 App. D. C. 539. See, also,

Hanneman v. Richter, 62 N. J. Eq. 365. Ex

ecutors in order to maintain partition pro

ceedings must have title to the part of the

property. Noecker v. Noecker, 66 Kan. 347,

71 Fee. 815.

Bare denial of title is not sufficient (Heinze

v. Butte & B. Consol. Min. Co. [C. C. A.] 126

Fed. 1), nor a simple allegation that de

fendant claims title (Mertens v. Cook [Mich.]

97 N. W. 47).

23. In an action for partition where the

deed under which defendant claimed was in~

troduced to show common source of title and

was sufficient for that purpose. it is not nec

essary for plaintiffs to show title deraigned

from the sovereignty of the soil. Hughey

v. Mosby, 31 Tex. Civ. App. 76, 71 S. W. 395.

The deed was effectual to show common

source of title though void. Id.

24. Ellis v. Feist [N. J. Eq.] 56 At]. 369;

Heinze v. Butte & B. Consol. Min. Co. [C. C.

A.] 126 Fed. 1.

25. Wells v. Sweeney [3. D.] 94 N. XV.

394.~One not in possession nor entitled to

the immediate possession of land cannot

maintain action. Mersereau v. Camp, 42

Misc. [N. Y.] 253. Physical possession is not

necessnry but that inferred from legal title

is sufficient. Heinze v. Butte 61: B. Consol.

Min. Co. [C. C. A.] 126 Fed' 1. A Joint ten

ant or tenant in common out of possession

Berry v. Tenn. & C. R. Co., 134 Ala.
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What may be partitioned—Although the action most commonly occurs in

regard to real estate, it may be had of personal property." An equitable right

of redemption is a subject for partition."

Partition of homestead is governed by the statutory rules of the various

states,“ but it_may be partitioned on the death of the father and mother where

the guardian of a minor has failed to preserve the latter’s homestead rights in the

manner provided by statute.”

§ 2. Procedure far partition. Jurisdiction and venue—Suit should be

brought in the court having general equitable jurisdiction.“o Where partition is

sought of several tracts of land, it will lie in any county in which any one of the

tracts is situated,‘1 but courts of one state will not partition lands in another

state.“2

Notice to all parties interested is indispensable."

Necessary parties—Only parties having an interest in the real estate are

necessary parties defendant in suit for partition.“

Administrators of decedent need not be joined,“ nor should his general

Generally speaking, judgment creditors and other

The interest of a party must appear before

An order of revivor is not necessary, on

ties."

creditors be made parties."

incumbrancers need not be joined."

he can be heard to make a defense."

Co-tenants are necessary par

death of party, if all interested parties are in court.‘0

cannot maintain a suit for partition against

his co-tenants who hold adversely to him

without joining with the demand for par

tition a cause of action for possession of

the land, but the defendant waives this de

fect by answering and not sufl‘lciently chal

lenging the petition. Moorehead v. Robin

son [Kan] 75 Pac. 503. Suit cannot be re

tained as being one to quiet title and parti

iion. Ellis v. Felst [N. J'. Eq.) 56 Atl. 369.

26. Book of abstracts of title. Watson v.

Williamson [Tex. Civ. App.l 76 S. W. 793.

Vessel. Reynolds v. Nielson, 116 Wis. 483,

93 N. W. 455.

21. Fitch v. Miller, 200 Ill. 170. 65 N. E.

650, unless right has expired.

28. See Homesteads. 2 Curr. Law, p. 810.

Will not be partitioned among the heirs

while it continues to be occupied as such by

the surviving husband. wife. or any minor

child. Wells v. Sweeney [3. D.] 94 N. W.

9.94: McAnulty v. Ellison [Tex. Civ. App]

71 S. W. 670.

29. Powell v. Naylor [Tex. Civ. App.] 74

S. W. 338. Partition may be had during the

life of a widow. by the collateral heirs of

her deceased husband, of the homestead set

apart to her, there being no minors to post

pone the partition. Saunders v. Strobel, 64

S. C. 489.

30. The Allen county superior court, in

lndiana. has jurisdiction to grant partition

of lend. its jurisdiction being “concurrent

with the circuit court in all civil cases" [Acts

1877, p. 43. c. 81]. Romy v. State [Ind. App.]

6'! N. E. 998.

31. Murphy v. Superior Ct. of Los Angeles

County, 138 Cal. 69. 70 Pac. 1070.

32. Schick v. Whitcomb [Neb.] 94 N. W.

1023.

33. Though described as parties "un

known." Savage v. Gray, 96 Me. 557: Per

rine v. Kohr. 205 Pa. 602. Jurisdiction of

tenants in common not joining in the peti

tion for partition and not appearing in an

swer thereto. is not acquired by service by

publication. Walters v. Bray [Tex. Civ.

App.] 70 S. W. 443. Where no guardian ad

litem was appointed for minor defendant.

the fact that some one appeared and styled

himself guardian ad litem for such defend

ant will not bind the infant. Turner v. Bar

raud [Va.] 46 S. E. 818.

34. Dresser v. Travis. 177 N. Y. 371, 69

N. E. 734. An auditor should not report all

the evidence on a reference to find it an

intervener‘s title gave him the right to op

pose partition. In re Buttrick [Mass] 69

E. 1044. Report held not to have done so.

35. Though absent and unheard from for

twenty years. Johnson v. Johnson. 170 Mo.

34, 70 S. W. 241. 59 L. R. A. 748. Infants.

Blue v. Waters. 24 Ky. L. R. 1481, 11 S. W.

889.

36. 80 held where alleged that decedent

left no debts. Martens v. Cook [Mich.] 97

N. W. 47. Joining the administrator is only

proper under very exceptional circumstances.

Sheehan v. Allen. 87 Kan. 712, 74 Pac. 245.

‘87. Sheehan v. Allen, 67 Kan. 712. 74 Pac.

245.

38. Even where a. sale is decreed. unless

creditors of a deceased tenant in common.

joint tenant. or co-parcener. Childers v.

Loudin, 51 W. Va. 559. A trustee and cred

itor in a deed of trust are not necessary

parties in a partition‘suit where a sale is

not sought. Waldron v. Harvey [W. Va.]

46 S. E. 603. One purchasing land at a toro

closure sale any time prior to the confirma

tion of the commissioner‘s report may be

made a. party to the partition. O'Connor v.

Keenan [Mich] 94 N. W. 186.

39. Plunkett v. Bryant [Va.] 45 S. E. 742.

One who has a lien on the interest in the

land of one party to partition proceedings

may himself become a party thereto. under

proper limitations as to his right to be heard

on the final decree. Flamm v. Perry. 78

App. Div. [N. Y.] 603. In Massachusetts.

both adversary claims and improvements



1100 2 Cur. Law.PARTITION § 3.

The petition“ must name the defendants,“ and the interest of all parties“

and possession must be alleged.“

Amendments to a bill for partition, made after hearing and determination,

and which abandon the first case and substitute a new one, are not permissible.“

Where a defendant specially pleads his title the plaintifi need not answer

specially, except as to matters in avoidance of such title.“

§ 3. Decision, judgment, and relief. Removal of cicada—If it is the pur

pose of a statute that the title be cleared in a partition suit, all-clouds, whether

originating in the common chain of title or otherwise, may be removed."

Determination of adverse interests—On a suit for partition of land subject

to prior leases the interests in the leases will not be partitioned,“ but interest of a

lessee made a party is barred.“ Wife’s inchoate right of dower should not be

barred.“0 A mortgage cannot be defeated by subsequent partition,“1 but a. grantee

of one tenant will not be protected to the prejudice of the other tenants.“2

Adjustment of claims between the parties.—-Allowance must be made for im

provements made in good faith," but not where agreement existed for use of land

made under a belief of good title entitle one

to oppose partition. Accordingly, one who

fails to prove the kind of an adverse interest

which entitles him to oppose partition will

nevertheless not be ruled out, if he claims

for improvements [Rev. St. 0. 184, §§ 8, 9, 19].

In re Buttrick [Mass.] 69 N. E. 1044. In this

case the title proved was a paramount one

by adverse possession, hence the improve

ments were made -by claimant under condi

tions bringing him within the statute.

40. As where deceased devised interest

to a co-tenant named in the bill. Larrabee

v. Larrahee, 24 Ky. L. R. 1423, 71 S. W. 645.

41. Sufllclency of allegation of necessity

of sale: Under Civ. Code Prac. § 490, subsec.

2, it is sufficient to allege that the property

“cannot be advantageously divided among the

numerous devisees of said testator" when

taken with other allegations which show, as

a. matter of fact, that the property cannot

be divided without materially impairing its

value. Zehnder v. Schoenbachler, 24 Ky. L.

R. 947, 70 S. W. 278. A bill which alleges

that the real estate is not susceptible of par

tition without injury to the parties con

cerned and praying for the sale thereof, is

sufficient to give the court Jurisdiction to

.iecree a partition sale. Wickes v. Wickes

[Md.] 56 Atl. 1017.

42. Salyer v. Elkhorn Land Imp. Co., 25

Ky. L. R. 1210, 77 S. W. 370.

43. If known or shown by record. Failure

to do so is not excused by the allegation that

it would take an immense amount of time

and labor to ascertain facts. Salyer v. Elk

horn Land Imp. Co., 25 Ky. L. R. 1210, 77 S.

W. 370. Allegations that plaintiff owns a

tenth interest. and that defendant owns the

remainder, that defendant is in possession of,

and refuses to allow plaintiff to occupy the

premises or to account for the rents, and

claims title thereto, do not put in issue the

title to the land. Martens v. Cook [Mich.]

97 N. YV. 47. Plaintiffs are not required to

allege common source of title in order to

entitle them to give evidence thereof.

Hughey v. Mosby, 31 Tex. Civ. App. 76, 71

S. W. 895.

44. It is not sufficient to allege that plain

tiff and defendant are tenants in common.

Sterling v. Sterling. 43 Or. 200, 72 Pac. 741.

45. Hasklns v. Giezen [R. 1.] 56 Atl. 639.

An amended bill for partition is not bad

for departure because it prays for partition

in kind, while the original bill alleged that

an equitable partition in kind could not be

made, and prayed for a sale. Berry v. Tenn.

& C. R. Co., 134 Ala. 618.

48. Kuteman v. Carroll [Tex. Civ. App.]

70 S. W. 563.

92:7. Glos v. Carlin, 207 111, 192, 69 N. E

48.

149.

49. A lessee, made a party in a partition

suit. who fails to appear and answer, is

bound by the final judgment barring lease.

ggesser v. Travis, 177 N. Y. 376, 69 N. E.

Oil leases. Hanna v. Clark, 204 Pa.

50. The right follows the land allotted or

proceeds apportioned. Schick v. VVhitcomb

[Neb.] 94 N. W. 1023.

51. Bank of Jeanerette v. Stansbury, 110

La. 301. In an action to foreclose a mort

gage the court had no right to order the

sale of the premises, under a decree in a

partition suit which was commenced before

the execution of the mortgage, and the pay

ment of the mortgage debt from the pro

ceeds of sale; the proper remedy was for

the mortgagee to have intervened in the

partition proceedings. Towle Bros. Co. v.

Quinn, 141 Cal. 382, 74 Pac. 1046. A prior

mortgage of an undivided part will not be

affected by a bill for partition and an ac

counting for rents, even though the decree

for the accounting finds that the mortgagor'l

interest is extinguished. Omohundro v. E1

kins, 109 Tenn. 711, 71 S. W. 590.

52. Conveyance of part of the estate by

metes and bounds is voidabie as to grantor's

co-tenants, so far as it is prejudicial to them,

and if on partition sought by them the part

conveyed is allotted to one of them. the

grantee takes nothing by the conveyance.

Kenoye v. Brown [Miss.] 35 So. 163. “here

one defendant owns the property subject to

the lien of another defendant for money

paid for taxes, the decree should fix a. time

within which such amount should be paid.

Cramer v. Wilson, 202 Ill. 83, 66 N. E. 869.

58. Though the improvements were made

by a tenant in common in remainder dur

ing the existence of a preceding life estate.

Shipman v. Shipman [N. .7. Eq.] 56 Atl. 694.
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by one incurring the expense.“

of incumbrances, payment of taxes, etc.,

Generally speaking moneys expended for removal

can be recovered back,“ and claims for

rent adjudicated,"6 but rights entirely collateral cannot be adjusted."

Receivers may be appointed.“8

Costa—Defendants are liable for all costs incurred by them in contesting the

successful plaintiifs’ claims,“ but where bill seeks partition only and does not ask

for a sale for costs, a decree ordering sale for costs is void.”

Attorney’s fee is allowed in some jurisdictions."1 An attorney of a party has

a lien for his fees upon his client’s distributive share, and is entitled to an order

of payment therefrom, but where he is also the trustee appointed to make the

sale, and as such receives the proceeds therefrom, he cannot retain any part of such

Rule does not apply to improvements made

by stranger, nor to those which co-tenants

were not obligated to. and did not, pay for.

Pesqueira v. Kellogg [Aria] 71 Fee. 915.

Widow allowed for betterments placed on

community land. Legg v. Legg [Wash] 75

Pac. 130.

54. Though the use properly belonged to

another. Clark v. Clark [Mich.] 96 N. W.

924.

55. Where one co-tenant has discharged

an incumbrance on the common property, or

paid more than his share of the purchase

price, he is entitled to recover ratable con

tribution from his co-tenants on an action

for partition, and this right does not accrue

until the action for partition is brought.

Grove v. Grove, 100 Va. 556. Where one co

tenant had a claim against the other for

taxes paid on the land and the latter had a

claim against the former for expenses in

curred in defending their title to the land,

these claims settled in an action for parti

tion. lilcClintock v. Fontnine, 119 Fed. 448.

A remainderman, who during the existence

of the life estate, makes improvements pur

suant to his possession under the life ten

ant, is not entitled to an allowance therefor

in partition, after the determination of the

life estate. Porter v. Osmun [Mich.] 98 N.

W. 859.

56. But a partition suit cannot be used as

a means of adjusting personal demands be

tween the parties which have no relation to

the land. or proceeds thereof. Hanneman

v. Richter, 63 N. J. Eq. 758.

57- In a. suit for partition of A's land, her

son cannot intervene and claim the land as

administrator of his father. or as a general

creditor of A, on the ground that A had con

verted the father's real and personal prop

erty to her own use and invested a portion

thereof in the land sought to be partitioned.

Rice v. Donald, 97 Md. 396. It is immaterial

that plaintiffs' ancestor had received more

than his share of the personal estate of the

common ancestor of himself and the defend

ants in partition. Skillin v. Skillin, 80 App.

Div. [N. Y.] 206.

58. Heinze v. Butte 8; B. Consol. Min. Co.

[C. C. A.] 126 Fed. 1. A receiver will not

be appointed over lands sought to be parti

tioned, where a. temporary administrator of

the estate of the deceased owner of the lands

has already been appointed, because such

administrator may properly be authorized

by the surrogate's court to take possession

of and manage the lands of the deceased.

Weiher v. Simon, 41 Misc. [N. Y.] 202. A

decree appointing a receiver cannot be at

tacked on appeal from a subsequent decree

allowing him compensation. Mesnager v. De

Leonie, 140 Cal. 402, 73 Pac. 1052. A judg

ment which is defective for failure to fix

the receiver's fee is cured on the filing by

such receiver of a. remitter of all fees. Wat

son v. Williamson [Tex. Civ. App.] 76 S. W.

79$.

50. Powell v. Naylor [Ten Civ. App.] 74

S. XV. 338.

60. Waldron v. Harvey [W. Va.) 46 S. E.

608.

61. Keeney v. Henning [N. J'. Eq.] 55 Atl.

88. But not as against contestants who are

not benefited by the attorney's services. St.

Clair v. Marquell [Ind.] 67 N. E. 693. An

attorney's fee is not allowed as "cost" un

der a statute allowing costs, but not enumer

ating an attorney's fee among them. Legg

v. Legg [Wash] 75 Pac. 130. In Illinois, a

counsel‘s fee may be taxed where the rights

and interests of all parties are properly set

forth in the bill, but where such interests

were not properly set forth and a defendant

had to employ counsel to file a cross bill to

protect his rights, the complainant could not

recover counsel fees as costs. Case v. Case,

103 Ill. App. 177. Where, in a. suit for parti

tion. the petition correctly states the record

title, and upon a third party showing his

interest, the bill is amended without in

jury to the heirs, plaintiff's solicitor's fees,

if properly proven, should be apportioned

among those found legally entitled to that

portion of the property. Mehan v. Mehan,

203 Ill. 180, 67 N. E. 770. A defense, valid

and substantial in character, made in good

faith and on reasonable grounds. will exempt

a defendant from paying the complainant's

attorney counsel fees, and this though the

defense be unsuccessful. McMullen v. Rey

nolds, 105 Ill. App. 386. The decree for the

counsel's fees may be entered in his favor.

by name, although he is not a. party to the

suit. Id. In granting an attorney's fee the

court will take into consideration the per

sonal skill and standing of the attorney, his

experience, the nature of the case, in regard

to both its complexity and the amount in

volved, as well as the results attained. Id.

\‘Vhere it was discovered, after the report of

the commissioners, that land had been allot

ted to the defendant which did not belong

to the estate. and the matter was sent back

to the commissioners, who made a new di

vision, the happening of the error, while it

will not affect the right of the complainant’s

counsel to a counsel fee. will "‘minish the

amount allowed him for services. McMullen

v_ Doughty [N. J. Eq.] 65 Atl. 115.
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proceeds on account of his claim, but should pay the whole into court and then

make his claim."

Terms and provisions of decree.—Decree should not direct surrender of pos

session until aftcr commissioners have made award.“ It is error to decree a salt

before a judicial determination of the rights and interests of the co-tenants in the

land,“ but an alternative decree to abide an action to determine rights may be

proper.“ Where an action in partition involves an accounting of transactions be

tween the parties, the trial court or a referee should state the account, so that on

rcview the court may pass upon the conclusions of the lower court and the evi

denoe.“

Operation and effect of decree—A judgment in partition is a mere severance

of the unity of possession and community of interest, and does not in any other

respect affect the character of the title or estate, unless it expressly so declares."

The decree is res judicata as to the question of title.“ A decree for partition and

sale together does not constitute a final decree, which after the term, passes be

_\'ond the power of the court to vacate." After the confirmation of a final decree

for sale, and the enrollment thereof, it cannot be varied or altered by exceptions

to the auditor’s account or petition."

New trial, appeal and review—A new trial cannot be claimed as of right."

A decree directing that partition be had cannot be reviewed on an appeal from a

subsequent decree confirming the report of the commissioners,"2 but in states where

the decree directing is not final the rule is otherwise."

decree are not reviewable,“ nor are findings of fact."

Interlocutory parts of the

A trustee appointed to sell

cannot, as such, appeal from any order in the cause."

§ 4. Commissioners and their proceedings—Defendant need not be consulted

as to the selection of commissioners," and they need not be residents of a city adja

02. Arnold v. Carter, 19 App. D. C. 259.

63. Then the decree will order possession

surrendered to the person to whom the land

is allotted. or if a. sale is had, then to the

purchaser. Chicago, P. & St. L. R. Co. v.

Vaughn. 206 Ill. 234, 69 N. E. 113.

M. Childers v. Loudin, 51 W. Va. 659.

65. Under art. 5, E 26, of the Code. the

court may make an alternative order of par

tition, the result depending on the facts to

he found in another hearing. Wickes v.

Wickes [Md.] 56 Atl. 1017.

00. Baldridge v. Coflman [Neb.] 98 N. W.

811.

67. Where a ranch through which rims a

creek is partitioned into lands of four classes

the first class having prior right to all water

needed for irrigation, held, although some

of the allotments of first-class land did not

shut upon the stream, yet the partition did

not change the water right belonging to

the land from a riparian right to a. right ap

nurtenant. Rose v. Mesmer [CaL] 75 Pac.

905.

After judgment of partition as between

(re-tenants llccdn must be executed and the

title severed before partition is in fact made,

Rush v. Coomer. 24 Ky. L. R. 702, 69 S. W.

793.

88. A party to a partition suit, in which

there is a final decree of partition, is es

topped to set up an after-acquired title, as

a defense in an action {or trespass on the

land partitioned to the other party, even

though his title was acquired from one not

a party to the partition suit. Carter v.

“'hiie [N. 0.] 46 S. E. 983.

09. Roller v, Clarke, 19 App. D. C. 539.

70.

71.

67 N.

Rice v. Donald, 97 Md. 396.

Schlichter v. Taylor, 31 Ind. App. 164

E. 556.

72. Austin v. Austin [Mich.] 93 N. W'. 1045

78. Appeal from decree confirming refs

erees’ report opens for review the severe

intermediate decrees and orders rendered it

the suit. "Our statute ' ' ' is substan

tially the same as in New York and Califor

nia. ' ' ' and in both states the appen

must be taken from the decree confirmini

the report of the referees. and not irom tlm

ascertaining and determining the rights 0

the parties." Sterling v. Sterling, 43 Or. 20(

72 Fee. 741. An order appointing commls

sioners to sell the property is interlocutor:

and not reviewable, until appeal is had fro!

the final decree. Albemarle Steam Nav, C1

v. Worrell, 133 N. C. 93.

74. A decree ordering partition, and d1

rectlng an accounting before a master, wh

was to report to the court as to payment (

taxes and receipt of rents. is not appenlabl

as to that portion directing an accountim

the same being an interlocutory order. Gl(

v. Clark, 199 Ill. 147. 65 N. E. 135.

75. As to the value of parties‘ interests !

lands where supported by sufficient evidenc

Hanna v. Clark, 204 Pa. 149.

78. Yet if he is subjected to the jurisdii

tion of the court and made liable to any at

cree therein, he becomes a. party and m:

appenl from such decree. Arnold v. Carts

19 App. D. C. 259.

77. The court requested the counsel r

claimant to name them. Donaldson v. in:

can. 199 111. 167, 65 N. E. 146.
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cent to the land," and one is not disqualified to act as such because he had pre

viously examined the land for the purpose of testifying in favor of one of the par

ties."

Commissioners need not be sworn before a master in chancery.so

Directions or requests that no one attend meetings do not vitiate the proceed

ings.“

Opportunity need not be given for bidding on purparts."

Return of the order of inquest should be certain and unambiguous,83 and

should clearly show such a partition as is prayed for.“

§ 5. Mode of partition.—Partition should be in kind and a sale ordered only

where such division is inequitable or impossible,“ but the parties may be estopped

to object to a sale.“

Allotment."—Land should be allotted with respect to quality as well as quan

fity_as

buildings and made improvements.“

There should be set ofi to the parties the portions on which they had erected

If one eo-owner is entitled to homestead

which is set out to him, that must be considered in apportioning the land between

him and the others.“

sinners."

§6.
and not of an undivided interest therein."

may purchase."

Method decreed is not absolutely binding on the commis

Sale and proceedings thereafter.—The sale must be of the whole land

A co-tenant, though a party to the suit,

Stay of sale pending another action may be denied where no efiort was made

to consolidate the causes.“

78. Donaldson v. Duncan, 199 Ill. 167, 65

N. E. 146.

79. Garth's Guardian v. Thompson, 24 Ky.

L. R. 1961, 72 S. W. 782.

80. “’here decree did not so direct.

Muliln v. Doughty, 62 N. J. Eq. 252.

81. Attendance not being barred in tact.

McMullin v. Doughty, 62 N. J. Eq. 252. Nor

can complaint be made of allowance of at

tendance after such orders. Id.

82. Where the statute does not .0 provide.

Hanna v. Clark, 204 Pa. 149.

83. In re Hogg's Estate, 206 Pa. 415.

84. Return of inquest should imply the

parting of, or appraising of, several undi

vided interests in premises devised by dif

ferent ancestors, where the petition contem

plated a partition only of an undivided inv

terest devised by one ancestor. In re Hogg's

Estate. 206 Pa. 415.

85. Donaldson v. Duncan, 199 Ill. 167, 65

N. E. 146. Stewart v. Tennant, 52 W. Va.

559. Land adjacent to valuable mines but

itself of no fixed or market value and having

no known veins or bodies of ore should be

divided. Ryan v. Egan, 26 Utah, 241, 72 Pac.

933. It is only when the land itself cannot

be partitioned, that a sale may be ordered.

Kloss v. Wylezalek, 207 Ill. 328, 69 N. E.

863. Presumption is that a city lot and

house cannot be divided. Bell v. Smith, 24

Ky. L. R. 1328, 71 S. W. 433. Commissioners

reported that a partition of a hexagonal

building would be prejudicial; held, court

should have ordered a sale. under the stat

ute [Comp. Laws 1897, 5 11.045]. Gilman v.

noden [Mich.] 98 N. W. 982. Strip tormerly

set or! in common held not divisible in sub

sequent proceedings. Putnam v. Putnam, 77

App. Div. [N. Y.] 554. Where four parcels

are differently situated and are of unequal

value, all must be sold. since there can be no

:wflual division of them which would be an

Mc

equal one. Dresser v. Travis, 39 Misc. [N.

Y.] 858. Where two Joint owners erect a

building, one constructing and occupying the

basement, first floor and half of the root,

and the other the stairway, second floor and

half oi! the roof. the property should be

sold. Truth Lodge, No. 213, v. Barton, 119

Iowa, 230, 93 N. W. 106.

86. As where defendant in his answer

joins in the prayer for sale (Heyward v.

Middleton, 65 S. C. 493) or where the parties

agree that the land cannot be well divided

(Black v. Black. 206 Pa. 116).

87. Where there had been three different

allotments none differing more than as to

an acre and a barn thereon and no substan

tial inequality appeared in the last allot

ment. Garth's Guardian v. Thompson, 24

Ky. L. R. 1961, 72 S. W. 782.

88. Donaldson v. Duncan, 199 111. 167, 65

N. E. 146.

89. Without regard to value 01' such im

provements. Milligan v. Masden, 25 Ky. L.

R. 144, 74 S. W. 1049. The allotting to one

party all improved land and to the other all

unimproved land where the proportionate

interests of the parties were duly main

tained, and no inadequacy or excess of valua

tion was shown is not objectionable. Mc

Mullin v. Doughty, 62 N. J. Eq. 252.

90. Jarrell v. Crow, 30 Tex. Civ. App. 629,

71 S. W. 397.

91. At least it another mode is satisfac

tory to all the parties. Johnson v. Franklin

[Tex. Civ. App.] 76 S. W. 611.

92. Stewart v. Tennant, 52 W. Va. 559.

So held where partition was sought of lands

devised by void bequest. the parcels devised

to the several heirs being of unequal value.

Dresser v. Travis. 39 Misc. [N. Y.] 358.

93. Unless specially benefited by the sale

or there is some fraud. Chiiders v. Loudin,

51 W. Va. 559.
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Setting aside—A sale will not be set aside for mere inadequacy of price"

nor for more irregularities or slight technicalities.“a Where there is substantial

error in the decree of sale, it will be set aside notwithstanding that it was beneficial

to the complainant." An objection to the manner in which the bidding was con

ducted cannot be heard where not raised by exceptions to the master’s report, nor

by assignments of error to the order of confirmation.“ Regularity of the pro

ceedings cannot be raised at the adjudication of'the accounts of an executor who

has received money from the partition sale.”

Release of purchaser.—The purchaser will not be released because of a tech

nical defect in title,’~ nor because no right of way to the property is of record."

Whether irregularities in the sale or proceedings can be availed of by the pur

chaser depends upon the nature thereof.8

Opening sale.—-The law is strongly opposed to opening sales to collateral at

tack and something more than a mere irregularity must be shown to justify the

same,‘ but where the proceedings are void, collateral attack is justified.“

Charges and liens—Taxes accruing after the sale are prima facie chargeable

to the purchaser.‘ Paramount liens follow the property,7 but not where sale is

made free from liens,8 and liens against the co-parceners’ interests follow their dis

tributive sh ares.‘

What passes.—A final decree confirming a sale cuts oil remainders and con

tingent interests properly brought into court; and gives the purchaser an indefeasi

04. No motion to consolidate the two was

made and the court did not deem It neces

sary to consolidate them of its own motion.

Mylin v. King [Ala.] 36 So. 998.

95. Larrahee v. Larrabee, 24 Ky. L. R.

1423, '71 S. W. 845; Bethea. v. Bethea. 136 Ala.

584. But will be where coupled with sur

prise and misapprehension on the part of the

appellant. Columbia F. & T. Co. v. Bates. 24

Ky. L. R. 2412. 74 S. W. 248. Also where the

day of sale was very stormy, snow covered

the land while advertised thus preventing

examination. and the judgment for sale con

tained a violation of the Code in regard to

minors. a. resale was ordered to prevent

sacrifice of the minor‘s interest. Lipp's

Guardian v. Allphin. 25 Ky. L. R. 1382, 77 S.

W. 1105.

90. lrregularity in the appointment of a

guardian ad litem. Parish v. Parish, 176 N.

Y. 181. 67 N. E. 298. Description of land not

inclusive. Bethea v. Bethea. 136 Ala. 584.

Minor not summoned but his guardian ap

peared and answered for him. Bell v. Smith,

24 Ky. L. R. 1328, 71 S. W. 433.

91. Stewart v. Tennant. 52 W. Va. 559.

N1. Black v. Black. 206 Pa. 116.

99. In re Samson's Estate, 22 Pa. Super.

Ct. 93.

1. Title in one, missing for 48 years. who

was 30 yn'il‘s old when he disappeared and.

for whom fruitless search has been made.

MeNulty v. Mitchell. 41 Misc. [N. Y.] 293.

2. Where the proof of a right by pre

scription is strong and clear. Metzger v.

Martin. 81' App. Div. [N. Y.] 57!.

3. That of several lots sought to be par

titioned only one was ordered sold will not

excuse purchaser. Friedrich v. Friedrich. 111

La. 2 . Purchaser may be relieved where in

violation of a. rule of court guardians ad

litem of minor parties were clerks of the

attorneys of other parties thereto whose in

terests were likely to be adverse to that of

the infants. Parish v. Parish. 77 App. Div.

[N. Y.] 267. 12 Ann. Gas. 208.

4. Parish v. Parish, 175 N. Y. 181, 67 N.

E. 298. A mere irregularity in the appoint

ment of a guardian ad litem will not deprive

the court of jurisdiction and thus leave the

decree for partition open to subsequent col

lateral attack. O‘Donoghue v. Smith, 85 App.

Div. [N. Y.] 324. Refusal of a. stay of pro

ceedings, where the matter was twice decid

ed in that cause and no fraud is alleged will

not justify setiing aside. Schwaman v.

Truax, 76 App. Div. [N. Y.] 194.

5. Partition made in a. suit in which“ it

was not prayed. Turner v. Barraud [Va_] 46

S. E. 318. Minors not barred by a sale made

by their father and tutor in violation of the

code. Blair v. Dwyer. 110 La. 332.

6. Where the order 01’ sale directs the

trustee to pay taxes to the day of sale, he

-will not be justified in paying taxes accru

ing thereafter.

C. 259.

7. “'here decedent's land was sold in par

tition and the sale confirmed within two

years of his death. the sale was subject to

the lien of his debt and a. creditor is not

entitled to share in the proceeds o! the sale

save by agreement of the decedent's heirs

to that effect. In re Bricker's Estate, 22 Pa.

Super. Ct. 12.

8. Where a trustee appointed to sell land

states to a. bidder that all liens on the land

will he paid out of the proceeds of the sale

and the bidder thereupon buys, he takes the

land divested of all liens In re Sneathen‘s

Estate. 22 Pa. Super. Ct. 46.

9. If one or two tenants in common places

a mortgage on the whole property for his

sole benefit it cannot be charged against his

co-tcnant's interest in the proceeds of a

partition sale but is a lien against the dis—

tributive share of the mortgagor only. Han

son v. Hanson [Neb.] 97 N. W. 33.

Arnold v. Carter, 19 App. D
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ble title to the property ,1” and is conclusive as to all lands actually covered by de

cree.n
The purchaser takes title to growing crops not constructively severed.“

He may recover for use and occupation,13 and on his petition, the court may deduct

the proper sum from the purchase money due to the occupant.“

A sufficient amount should be reserved to cover contingent charges on the

land.“

§ 7. Voluntary partition—Partition may be voluntary and by oral agree

ment," or by deed," and acts not in themselves sufficient to constitute a legal parol

partition may, by estoppcl, operate as such.18

Remaindermen are not bound by voluntary partition made by life tenants."

The remedy for a refusal to carry out an agreement for partition of lands is

a suit for specific performance, not a special proceeding for partition."

10. Parish v. Parish, 175 N. Y. 181, 67 N.

E. 298.

11. A final decree is res judicata as be

tween the co-tenants and those claiming un

der the purchaser at such sale. even as to

land not supposed at the time of such decree

to be included. Norwood v. Gregg [S. C.] 45

S. E. 168.

12. A statement by the referee at the par

tition sale that there would be a claim of

about 28 acres of rye against the place was

not the equivalent of a statement that the

rye was withdrawn from the sale. Bantu v.

Merchant, 173 N. Y. 292, 66 N. E. 13,

13. The purchaser at a partition sale is

entitled to recover from persons wrongfully

occupying the property the value of the use

and occupation for the full time of their

occupancy, though he might have dispos

sessed them s00ner. Bethea v. Bethea [Ala.]

35 So. 1014. Where the occnpants appeal

from the decree afllrming the sale and file

a supersedeas bond, the purchaser on af

flrmance of the decree of confirmation is

entitled to recover for the use and occupa

tion independently of the bond. Id.

14. Bethea v. Bethea [Ala.] 35 So. 1014.

15. From the proceeds ot a sale of land

subject to notes payable ‘on the contingency

that the payees live until the date of ma

turity enough must be reserved with which

to pay such notes on the happening of the

contingency. If the latter fails this fund

will then be distributed among the parties

to the partition proceedings. Stevens v.

Stevens. 172 Mo. 28, 72 S. W. 542.

18. Long v. Long, 30 Tex. Civ. App. 368,

70 S. W. 587.

NOTE. Validity of parol partitions. Long

v. Long, supra. states that the validity of

such partitions is settled in Texas. The Tex

as cases seem to rest upon the ground that

the statute of frauds applies only to a sale of

land, and not to a sale of an interest in land.

But as said by Vann, J., in Taylor v. Milard,

“.18 N. Y. 244, 6 L. R. A. 667, "no title is

transferred by a parol partition, even when

it is.carried into effect, as it acts only upon

the unity of possession. and by ending that

accomplishes the object in view. It ascer

tains and defines the limitations of the re

spective possessions." Mr. Tiffany says:

"According to the English authorities, and

also the decisions in a number of states,

a partition by agreement must, to be val

id under the statute of frauds, be in writ

ing. In perhaps a majority of the states,

however. a parol partition is upheld when

followed by possession by the various ten

Curr. Law, Vol. 2—70.

ants of the portions allotted to them,—a

view which is based on different grounds by

different courts. Thus it is stated that such

a partition is valid in the case of a tenancy

in common because it involves merely a. sev

erance of the possession between the vari

ous owners, and not a transfer of title, as

this is already severed. Sometimes it is stat—

ed that a partition will be presumed from

the exclusive possession by one tenant of a

part of the premises for a. considerable

length of time. Occasionally, the state stat

ute of frauds, applying in terms only to a

sale of lands, is held not to include a parti

tion. And sometimes the theory appears to

be that one taking part in such a parol par

tition is estopped to deny its validity as

against one who has received his share and

erected improvements thereon. A paroi par

tition. followed by the taking of possession

of their allotted parts by the various coten—

ants, may be upheld in a. court exercising

equitable powers on the ground that this

constitutes such part performance as takes

the case out of the statute, and authorizes

a. decree for specific performance." Tiffany

on Real Prop. 5 174,

17. Deed conveys no title, but simply sets

oi! in severalty what had formerly been held

in common. Harrington v. Rawls, 131 N. C.

39; Snyder v. Elliott, 171 M0. 362. 71 S. W.

826.

18. Jones v. Rose, 96 Md. 483. 50 held

where invalid proceedings for partition were

followed by an exchange of deeds, invalid

under statute of frauds. VVescoat v. Wilson,

62 N. J', Eq. 177. A mere exchange of one

owner's interest for another tract held not

a verbal partition. Laufer v. Powell, 30 Tex.

Civ. App. 604, 71 S. W. 549. Where a hus

band conveyed an undivided interest in real

ty to his wife, but in a. partition suit her

share was allotted to him. she not being a.

party, their possession of the share so al

lotted with the implied consent of the co

tenants amounted at least to a parol parti

tion giving her this share in severalty.

Hays v. Marsh [Iowa] 98 N. W. 604. Parties

going into possession and occupying land

for over 20 years under a. parol partition

acquiesced in by all parties, and no fraud or

inequality being shown, have a valid title.

Bonner v. Bonner [Tex. Civ. App.] 78 S. W.

535.

19, Where statute provided means by

which partition could have been obtained.

Milligan v. Masden, 25 Ky, L, R. 144. '14

S. W. 1049.

20. Sumner v. Early [N. C.] 46 S. E- 493
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PARTNERSHIP.

§ 1. “'hat Constitutes (1106).

§2. Firm Name, Trude-Mark, and Good

“1" (1110).

5 3. Firm Capital and Property (1111).

54. Rights and Liabilities as to Third

Persons (1112).

A. Power 0! Partner to Bind Firm (1112).

B. Commencement and Termination of

Liability (1116).

C. Application of Assets to Liabilities

(1117).

g 5. Rights of Partners intu- Sc (1110).

5 6. Actions (1120).

A. By the Firm or Partner (1120).

B. Against the Firm or a Partner (1120).

C. Between Partners (1121).

5 7. Dissolution, Settlement, and Account

III‘ (1122).

A. Dissolution by Operation of Law

(1122).

§ 1. What constitutes.

B. Dissolution by Act of Partners (1128).

C. Dissolution by Order of Court (1123).

D. Effect of Dissolution (1123).

. In General (1123).

As to Surviving Partner (1124).

. As to Continuing or Liquidating

Partner (1125).

. As to Retiring Partner (1126).

. As to Estate of Deceased Partner

(1126).

E. Accounting (1127). Right to (1127).

Who May Sue (1128). Jurisdiction

of Accounting (1128). Remedy and

Pleading (1128). Time 01‘ Suit

(1129). Receivers (1129). Credits

and Charges (1130). Interest (1131).

Reference—Evidence (1131). De

cree (1132). Apportionment of

Costs (1182). Opening or Correct

ing Settlement (1132).

i 8. Limited Partnerships (1182)

meup,

Definition and purpose.—A partnership has been de

fined as the contract relation subsisting between persons who have combined their

property, labor, or skill, in an enterprise or business, as principals for joint profit.1

There must be such a relation between the parties as that each is a principal and an

agent for the other.2 A partnership to continue until dissolved by. mutual agree

ment, either partner having a right to demand a dissolution at any time, is a part

nership at will.‘

A partnership cannot be formed for a purpose prohibited by positive law or

public policy.‘

Essential elements.—It is essential to the formation of a true partnership that

there should be a contract to that effect between all the partners,“ for the sharing

of profits,“ or profits and losses.’ It has been held that an obligation to share losses

is essential,8 though this obligation may be inferred, from an agreement to share

profits, unless expressly excluded.“ The mere association of persons in a joint un

dertaking does not constitute them partners.1°

1. Field v. Elicrs, 103 Ill. App. 874.

2. Pierpont v. Lanphere, 104 Ill. App. 232.

8. Wright v. Ross, 30 Tex. Civ. App. 207,

70 S. W. 231.

4. The burden of proving that a partner

ship was formed for an illegal purpose is

on the person so alleging.

ii. A partnership does not arise until a

contract therefor is executed. Dow v. State

Bank of Sleepy Eye, 88 Minn. 355. 93 N. W.

121. An agreement. between three parties,

conveying to each other each one's interest

in minerals which may be found on the

lands owned by each, together with other

privileges. and to develop the mines. if the

mineral should be found in paying quanti

ties. each of the parties to own in fee sim

ple an undivided third of all the minerals

and privileges. constitutes a mining partner

ship. White v. Sayers [Va.] 45 S. E. 747.

But a contract, by which an owner of min

ing property agrees to transfer an interest

therein to the plaintiff. in consideration of

certain services in developing the properties,

and certain payments. the owner and plain

tii't together with certain others. to do the

assessment work on the claims in certain

proportions. constitutes a bargain and sale

and not a partnership. Roberts v. Date [C.

C. A.] 123 Fed. 288.

0. An agreement to contribute services

and to share in the profits of a joint under

taking is suil‘lclent to constitute one a part

ner in a firm. McMurtrie v. Gulier. 183

Mass. 451. 67 N. E. 368.

7. An agreement to furnish different ma

terials on a construction contracted for. in

the name of one of the parties. and to share

the profits or losses thereof const‘tutes a

partnership in the undertaking. U. S. v.

Guerber, 124 Fed. 823. A contract of an

owner of land to furnish his tenant with

money to buy stock to be put on the land

and cared for by the tenant, the profit or

loss after repaying the amount iurnished,

with interest. to be equally divided. consti

tutes a partnership. Bank of Overton v.

Thompson [C. C. A.] 118 Fed. 798.

But a contract between parties does not

create a partnership. it it excludvs the idea

of community of profits and losses. Hous

sels v. Jacobs [Mo.] 77 S. W. 857. A person

employed to conduct a branch Jfl‘ice for a

firm. but having no share in the profits or

losses. and contributing nothing to the capi

tal is not a partner. Shute v. McVitie [Tex.

Civ. App.) 72 S. W. 433.

8.9. Johnson v. Carter. 120 Iowa. 355. 94

N. W. 860.

10. The association of attorneys in a suit,
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But the mere fact that parties agree to share profits, or profits and losses, does

not of itself create a partnership, if they are not otherwise partners.“ It is

merely a presumption of law which prevails in the absence of controlling circum

stances." A partnership is not created where one shares the profits or proceeds

of a joint undertaking by way of compensation," or in lieu of wages.“

Intent as test—The real test of the existence of a partnership is the intention

of the parties as gathered from a construction of the contract they have made,M

but this intention may be imputed, although the parties’ actual intention was not

to create a partnership.“

Who may become partners—Any person competent to contract may become

a partner, as a married woman," under our modern statutes, even with her hus

band," or two partnerships may form a new partnership." But a national bank

cannot become a member of a partnership, nor liable as a partner.“

through separate employments, who are not

in fact partners, does not constitute them

partners,so as to entitle them to compensation

on that basis. Glidden v. COWen [C. C. A.]

123 Fed. 48. Members of a corporation joint

ly purchasing stock therein to aid another

member to dispose of corporate property

more advantageously, their only benefit be

ing the hope of an increased value of the

respective stock holdings, are not partners,

and the funds raised by such transaction in

the hands of one of them may be retained

for a debt due him by the seller. Loetscher

v. Dillon. 119 Iowa. 202, 93 N. W. 98.

11. Leonard v. Sparks, 109 La. 543. Per

sons lending money to a third person under

a written agreement to share in the profits,

but not holding themselves out as partners,

nor participating in the business, though the

borrower represents himself as their part

ner. under Act Pa. Apl. 6, 1870 (P. L. 66).

Jordan v. Patrick [Pa.] 66 Atl. 538. A part

nership is not created by the fact that a

borrower of money to do certain work

agrees. after the work is completed, to di

vide his profits with the lender, after paying

the loan, in consideration 0! an extension of

time of payment. Moore v. Williams, 31

Tex. Civ. App. 287, 72 S. W, 222. The pur

chase of a lease and buildings by twa broth

ers, under an agreement, to share equally the

costs and profits and losses, does not of it

self constitute a partnership. McPhillips v.

Fitzgerald. “[6 App. Div. [N. Y.] 15.

13. Pierpont v. Lanphere, 104 Ill. App.

232. An agreement only to share profits is

merely evidence of a partnership. Johnson

v. Carter, 120 Iowa, 355. 94 N. W. 850.

18. As for services rendered, or for prop

erty or money furnished. Pierpont v. Lan

phere, 104 Ill. App. 232; Johnson v. Carter,

120 Iowa, 355, 94 N. W. 850. The capital

and all the proceeds belonging to another.

State v. Hunt (R. I.] 64 Atl. 937. One does

not become a partner by having an interest

in the proceeds of a joint undertaking, as a

share of the profits for his services, if he

has no interest in the subject matter.

Where an owner of land furnishes timber

which another agrees to convert into cross

ties and deliver to the owner. who then sells

them and divides the profits between them.

Padgett v. Ford. 117 Ga. 508.

One employed as general superintendent

of a firm at an annual salary and a certain

per cent 0! the net profits. with power over

the work as a partner. is not a partner.

Hunt v. McCabe, 40 Misc. [N. Y.] 461. And

therefore. where summarily discharged, he

is not entitled to an injunction restraining

other parties from interfering with the busi

ness; his remedy being an action against

the partners for a wrongful discharge or

for damages for the breach 0! contract of

employment. Id.

14. Tex. & P. R. Co. v. Bmissen, 31 Tex.

Civ. App. 549, 73 S. W. 42.

15. Johnson v. Carter, 120 Iowa, 355. 94

N. W. 850. The intention between the part

ners inter so must govern. Leonard v.

Sparks, 109 La. 543. If persons. in a joint

undertaking. regard it as a. partnership it

will be so considered, even though there is

no joint ownership, use, or enjoyment of

profits. Huggins v. Huggins, 117 Ga. 151.

16. Where the surviving partner and ad

ministrator of the deceased partner agree

that the surviving partner shall continue the

business, and pay certain debts, they be

come partners and are liable as such. City

Nat. Bank v. Stone [Mich.] 92 N. W. 99. If

it appears to have been their intention to

enter into the relation of partners, all sub

terfuges resorted to to evade liability for

possible losses, while securing certainty of

benefits, will be disregarded. Johnson v.

Carter. 120 Iowa, 355, 94 N. W. 850. This in

tent may arise from a. contract which gives

rights or imposes liabilities different from

those from which a. partnership is ordinarily

inferred. Huggins v. Huggins, 117 Ga. 151.

17. A married woman may become a part

ner by agreeing to contribute capital and

the services of her husband. Orr v. Cool

edge, 117 Ga. 195.

18. Under Code Iowa, fl 8153, 3164 giving

her the right to acquire, own, and dispose

of property and make contracts. etc. Hoag

lln v. Henderson & Co., 119 Iowa, 720, 94 N.

W. 247.

10. Willson v.

N. W. 823.

M. Merchants' Nat. Bank v. Wehrmann

[Ohio] 68 N. E. 1004. Transferring mining

shares to a national bank as security for an

indebtedness does not constitute it a Part

ner with liability as such. Id.

Morse, 117 Iowa, 581, 91
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Formalii'ies of contract of partnership—No particular forms of expression or

formalities of execution are necessary to a valid contract of partnership. Any

contract which shows an intention to be joint proprietors of the profits of a business

to be carried on will constitute a partnership.21 It is not essential that the term

“partnership” should be used,22 nor need a firm name be adopted.28 The contract

is not within the statute of frauds though the firm is formed to deal in real estate."

Contracts for future partnerships—Where persons have entered into a contract

to become partners at some future time, or upon the happening of some future

contingency, they do not become partners until the agreed time has arrived, or the

contingency has happened.” The test is, to ascertain from the terms of the agree

ment itself, whether any time has to elapse or any act remains to be done before

the right to share profits accrues, for, if there is, the parties will not be partners

until such time has elapsed or the act has been performed.26

A contract for a future partnership is annulled by the death of one of the par

ties.”

Associations not for profit—Societies and clubs, the object of-which is not to

share profits, are not partnerships, nor are their members, as such, liable for each

other’s acts.“

Stockholders in illegal or defective corporations—The oii'icers and stockholders

of a corporation acting without authority of the law are liable as partners,“ as is

also true of promoters,30 but the stockholders and officers of a de facto corporation

cannot be held liable as partners,“1 nor can the stockholders or promoters of an ex

isting corporation be held liable as partners, on the contracts or liabilities of the

corporation."2

A stockholder cannot maintain an action to have the corporation changed to a

partnership, because it is illegally organized, there being no intent to create a part

nership.33

Evidence.—A partnership may be proved by any competent evidence, written

or parol,“ as by the admissions,“ statements,“ or declarations," of the party sought

21. It has been held sufficient for the ar

ticles to be written on a. piece of paper past

ed in a blank book and the signatures on

several pages following, where there is a

proper connection between them. Moore v.

May, 117 Wis. 192, 94 N. W. 45.

22,23. Johnson v. Carter, 120 Iowa, 355.

94 N. W. 850.

34- Eston v. Graham, 104 Ill. App. 296.

And see topic Frauds, Statute of, 2 Curr. L.

D. 108.

25. Dow v, State Bank of Sleepy Eye, 88

Minn. 355, 93 N. W. 121; Sabel v. Savannah

R. & E. Co.. 135 Ala. 380.

28. Dow v. State Bank of Sleepy Eye. 88

Minn. 355. 93 N. W. 121 (citing Shumaker,

Farm. 1). 78 et seq.).

27. Dow v. State Bank of Sleepy Eye, 88

Minn. 355, 93 N. W. 121.

28. An organization for religious and so

cial purposes. the members putting in their

property. living as one family and having

everything in common, but there is no profit

sharing and no business, is not a partner

shipv Teed v. Parsons, 202 Ill. 455, 66 N.

E. 1044. And see the topic Associations and

Clubs, 1 Curr. L. p. 233.

20. Officers of a. pretended corporation

will be liable as partners, at common law,

for goods purchased in its name and on its

behalf, “'orthington v. Gricsser, 77 App.

Div [N. Y.] 203.

Persons signing articles of incorpora

tion, contracting debts, and incurring lia

bilities, in the name of a proposed corpora

tion, before its existence. Ryland v. Holiin

ger [C. C. A.] 117 Fed. 216. To hold the in

corporators liable as partners in an action

on a. note transferred by the corporation. be

fore the certificate of corporation is issued,

an indorsement by it, prior to the issuance

of the certificate, must be alleged. Id. In

a suit to hold incorporators liable as part

ners. on a. transaction before corporate ex

istence, an allegation that the articles of as

sociation were signed “on or about," a. cer

tain date, means on or before that date. Id.

81. Hoyt v. McCallum, 102 Ill. App. 287;

Cannon v. Brush Elec. Co., 96 Md. 446; Ma

son v. Stevens [5. D.] 92 N. W. 424.

32. Ryiand v. Hollinger [C. C. A.] 117

Fed. 216.

33. Lincoln Park Chapter No.

Swatekv 204 Ill. 228, 68 N. E. 429.

84. Its formation or continuance may be

so proved. J'. Harzburg & Co. v. Southern

R. Co., 65 S. C. 539. Postal cards and letters.

whether the testimony to connect them with

the partners was given before or after their

introduction. Sumner v. Gardiner, 184 Mass.

433, 68 N. E. 850.

Admlnllblllly: Testimony held to be suf

ficiently competent and relevant to show

that dofondnnt was a partner at the time a

177 v.



2 Our. Law. 110‘)PARTNERSHIP § 1.

to be charged as a partner, or by a proper decree of court." But the statements or

declarations of one partner are not admissible to prove a partnership against 0th

crs," unless made in their presence with their knowledge and consent,‘0 or unless

they admitted their truth, when repeated to them.“ A person’s contribution to, or

interest in, firm property is also a circumstance to be considered, in determining

whether he is a partner or not.‘2

tirm debt sued on was created. Rhodes v.

Lowry [Ky.] 78 S. W. 459. Mercantile re

ports are not admissible on the issue of part

nership, where it is not shown that they

are based upon information given by one

sought to be charged as partner. or by any

one authorized by him. or that he knew that.

they were being gotten up, or that he knew

of the existence 0! a general reputation that

he was a. partner. Marks v. Hardy's Adm'r

[Ky.] 78 B. W. 864.

Evidence held lullelent to show a. partner

ship in the following cases: Haynes v. Fo

ley, 82 App. Div. [N. Y.] 629: Barrett v.

Warren. 84 N. Y. Supp. 578. To show that

a special partnership existed between plain

tii't, an attorney. and defendants, attorneys,

in regard to the prosecution and collection

of certain claims. Leeds v. Ward, 38 Misc.

[N. Y.] 674. As to a. joint undertaking to

make car brakes. in an action against a sur

viving partner, for services rendered at the

request of the deceased partner. Grifliths

v. Copeland, 183 Mass. 548, 67 N. E. 652. The

fact that the brother-0t the purchaser of

timber has general charge of its cutting.

and that he and M. are jointly interested in

the timber. the net profits to be paid to the

purchaser for a joint debt of M. and the

brother. is sufficient evidence of a. partner

ship between the three to render them liable

on a joint judgment tor board furnished

employees at the request of M. Wyckoi'f v.

Luse, 67 N. J. Law. 218.

Evidence held insulilclcnt to show a part

nership in the following cases: As to the

joining of parties to procure an ordinance

authorizing the organization of a. company.

Arnold v. N. W. Tel. Co.. 199 Ill. 201, 65 N.

E. 224. To prove a. partnership at a certain

time before the happening of a contingency

claimed by the defendant. Davenport v‘.

Brown [Iowa] 93 N. W. 578. A finding that

defendant is no way liable on notes and an

open account as a partner or as an indi

vidual is not supported by evidence that be,

together with I—I., took charge of a. business

for a third person, during the course of

which such notes were given signed by him

self and H., per 11.. and by H. alone. Sidney

Stevens Imp. Co. v. Stuart [Idaho] 73 Pac.

21. To show a partnership between a de

cedent and his testator, so as to give him

a share in land conveyed to the testator in

his own name. Pepper’s Ex‘r v. Pepper’s

Adm'r, 24 Ky. L. R. 2403. 74 S. W. 253. A

partnership is not established by evidence

showing that the alleged partners did not

r-xamine the books, assume control or assist

in the business, furnish labor, capital or

skill, nor claim any interest in the rents or

profits. nor require an accounting. Van

Winkle v. Van Winkle. 200 Ill. 136, 65 N, E,

633.

36. Admissions of an alleged partner that

he was such are admissible against him to

prove the fact of partnership. though such

Though the evidence introduced may be sufficient

admissions were made to a third person. and

though they were not communicated to the

person seeking to charge him as a partner.

Ba'rwick v. Alderman [Fla] 35 So. 13.

Whether an alleged partner's silence in the

face of an assertion that he was a member

of a partnership is an admission thereof. is

a question for the jury. Sumner v. Gardi

ner, 184 Mass. 433, 68 N. E. 850.

86. A partnership may be proved by

statements of either of two persons claimed

to be partners. Weeks v. Hutchinson [Mich.]

97 N. W. 695. Testimony oi.’ a witness as to

instructions given by one to another, in

reference to the drafting of a partnership

agreement. is admissible, together with oth

er testimony to show the fact of partnership.

where the party sought to be charged admit

ted he was a partner. Barwick v. Alder

man [Fla.] 35 So. 13.

37. Evidence of declarations, denying a

partnership, made by one sought to be

charged as partner. at the time articles of

dissolution are executed, is admissible on

the issue of partnership Where the articles

of dissolution have been introduced to es—

tablish it. Marks 11. Hardy's Adm‘r [Ky.] 78

S. W. 864. But they are inadmissible to

deny the partnership it they are made at a

game not constituting part of the res gestac.

88. A preliminary decree finding the ex

istence of a partnership is not conclusive in

a. subsequent action between the parties;

where. before final decree in the former ac

tion. the defendant was dismissed from the

case without prejudice. Agnew v. Omaha

Nat. Bank [Neb.] 96 N. W. 189.

89. Statements of a signer of a note

sought to be enforced against the signer and

certain others as partners. Moore v. Wil

liams, 31 Tex. Civ. App. 287, 72 S. w. 222.

Defendant is not estopped to deny a partner

ship. represented to exist by another. where

there is in fact no partnership. Johnson v.

Carter, 120 Iowa. 355, 94 N. W. 850.

40. Moore v. Williams, 31 Tex. Civ. App.

287. 72 B. W. 222. Where the existence at a

partnership is in issue. the declarations of

a. partner are inadmissible to estop another

from denying that he was a partner at the

time of the creation of a debt. where the

declarations are made after such time.

Huyssen v. Lawson, 90 Mo. App. 82.

41. Huyssen v. Lawson, 90 Mo. App. 82.

42. U. S. v. Guerber. 124 Fed. 823; Pad

gett v. Ford. 117 Ga. 508; Van Winkle v. Van

Winkle. 200 111. 136, 65 N. E. 633; McMurtrie

v. Guiler. 183 Mass. 451, 67 N. E. 358: State v.

Hunt [R. I.) 54 Atl. 987; Shute v. McVitle

[Tex. Civ. Ann] 72 S. W. 433. Where one

contributes no capital, but leaves a portion

of the profits, given to him as compensation

for services. in the business as firm assets

he thereby acquires a joint ownership and

is a. partner. Under Civ. Code Ga. § 2626.

Huggins v. Huggins. 117 Ga. 151.
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to show a partnership as to third persons, it may be insufficient to show it as be

tween the alleged partners themselves.“

A preponderance of evidence is required to prove a partnership, whether in an

action against the firm by a third person, or in an action between the partners.“

The burden of proving a partnership is upon the party relying upon it,“ but

persons contracting to perform the duties of architects will be presumed, as between

themselves, to be partners, in the absence of anything to the contrary.“

Questions of fact—Whether a partnership exists in a particular case is a ques

tion of fact for the jury." The existence of a partnership may be put in issue by

a properly verified answer denying it.“

Partnerships as to third persons—One may be held liable as a partner, on the

principle of estoppel, where he holds himself out or permits himself to be held out,

as such, and a third person gives credit to the firm on the faith of such representa

tion." But it is essential that the holding out must have been known to the person

seeking to avail himself of it,“ and the circumstances must be such as to create an

estoppel."l In order that a partnership by estoppel may be brought into question,

it must be pleaded."

By some authorities a partnership is created as to third persons, where the par

ties share the profits of a joint undertaking, irrespective of whether they were part

ners, inter se, or not.” ,

§ 2. Firm name, trade-mark, and good will.“—Although persons constituting

a partnership usually adopt a firm name, it is not essential that they should do so.

but the partnership business may be conducted by the partners in their individual

names.“ In some states the use of firm names is, to some extent, regulated by

43. Boon v. Turner. 96 Mo. App. 636. 70

S. W. 916. Evidence of ,a sale of goods by

a third person to certain persons. he contin

uing to carry on the business in the name

of part of the sureties “& Co.," held in

suflicient to show a partnership between the

parties, there being testimony that such

sale was made as an indemnity against loss.

Id. An ostensible partnership. appearing

to third persons, is not conclusive of the re

lation. as between the parties themselves

though it is evidence thereof. Neetus v.

Eccles, 86 N. Y. Supp. 635.

44. An instruction that less strictness of

proof is required to prove a partnership in

actions by a third person against the firm

than in actions between the partners is

erroneous. Lawrence v. VVestlake, 28 Mont.

503, 73 Fee. 119.

45. Davenport v. Brown [Iowa] 93 N. W.

578.

46. In a suit for an accounting. Miller

v. Hale. 96 Mo. App. 427, 70 S. W. 258.

41'. Johnson v. Carter, 120 Iowa, 355. 94

N. W. 850. The fact that a, partner solicited

other members to execute the bond and that

he held himself out as a. partner is for the

Jury to consider, in determining Whether he

was a. partner at the time of its execution.

where he denies it. Gordon v. Funkhouser,

100 Va. 675. Evidence sufficient to require

submission to the jury. Swofford Bros. Dry

Goods Co. v. Cowgill [Neb.] 96 N. \V. 215.

11‘ there is some evidence from which it might

be inferred that property was Intended to be

common property, it is suificient to go to

the jury on the issue of partnership in an

action of replevln, by one as surviving part

ner, though the evidence was also consistent

with the view that no such intention existed.

Sparling v. Bmeltzer [Mlch.] 96 NUW. 571.

Where the question of the existence of a

partnership at a certain time is in issue. an

instruction that a. general partnership need

not be shown is erroneous. O‘Neill v. Crane.

77 App. Div. [N. Y.] 638.

48. Without putting such denial in a. sep

arate aflldavit, under R. S. Mo. 1899. Q 746.

Donk Bros. Coal & Coke Co. v. Aronson

[Mo. App.] 77 S. W. 132.

49. Fenneil v. Myers, 25 Ky. L. R. 689,

76 S. W. 136; Johnson v. Marx Levy & Br0.,

109 La. 1036; Huyssen v. Lawson. 90 Mo. App.

82; Daniel v. Lance, 21 Pa. Super. Ct. 474.

50. Sheldon v. Blgelow. 118 lowa, 586, 92

N. W. 701.

51. A person repudiating. for a. partner

ship. a contract made by one of the partners

cannot be held liable, as a partner. for dam

ages where the partner making the contract

also repudiates it. And it is not shown that

such person is a partner or that he is es

topped to deny his liability as such. Jamison

v. Cullom & Co.. 110 La. 781.

52. Casey-Swasey Co. v. Treadwell & Co.

[Tex. Civ. App.] 74 S. W. 791.

53. A contract, by which one party agrees

to furnish 16 mules and harness. and the

other 6 mules and harness. and the former

to receive one-half of the net profits. con

stitutea a partnership as to third persons.

although he was not to be responsible for

debts or to have anything to do with the

work. Brandon v. Conner. 117 Ga. 759.

54. See. also. topics Good “fill. 2 Curr.

Law. 142, and Trade-Marks and Trade

Names.

55. The fact that one partner conducts

the firm business in his own name does not
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statute,“ but even where a business is carried on under an assumed name, in viola—

tion of such a statute, it does not prevent a recovery by the persons constituting the

firm, on a liability created under such name." The use of a firm name containing

the name of a deceased partner may be absolutely prohibited, unless authorized by

statute." In the absence of statute the mere use of the term “& 00.” after a name

does not imports. partnership, or that more than one person is interested in the

business.“

A purchaser of the good will of a partnership, at a sale thereof, acquires the

right to continue the business under the firm name,“ and for the purpose of adver

tising as its successor.“ A breach of a covenant not to engage in the same busi

ness for a certain length of time, by partners, does not preclude a recovery on a bill

of sale executed by them to the same parties to whom the good will was sold.“

A firm name dies with the last surviving partner, and does not pass to his per

sonal representatives," but as such representatives are entitled to the good will of

the firm they may enjoin third persons from using the firm name.“

§ 3. Firm capital and property. In general.—Partnership property includes

everything of value belonging to the partners as a firm, as distinguished from that

belonging to them as individuals,“ as property purchased with partnership funds

though not used for partnership purposes.“ The right to the use of the firm name,

is a firm asset," which is subject to be ordered for sale with the other firm property

without condition, restriction, or limitation upon the purchaser.“ But property

of an individual partner, used for partnership purposes, is not partnership prop

erty,“9 and where property so used is lost, through the fault of a third person, a.

partner who has no interest therein cannot recover for its loss."0

Partnership real estate retains its character as realty, in the absence of an

agreement to the contrary, except so far as it is necessary to be changed into per—

sonalty to pay firm debts, and debts due from one partner to another.11

prevent it from being a. partnership. Field

v. Eilers. 103 Ill. App. 374.

56. Where the name under which, firm

business is carried on correctly designates

the members of the firm. it is not within a

statute prohibiting such business to be car

ried on under an assumed name, unless they

file a certificate setting forth the business

name. "Castle Bros." is a correct designa

tion of a firm composed of two brothers by

that name. under Pen. Code N. Y. 5 383b.

Castle v. Graham, 87 App. Div. [N. Y.] 97.

57. For goods sold and delivered. Not

filing a. certificate under Pen. Code N. Y. 5

363b. Doyle v. Bhuttleworth, 41 Misc. [N.

Y.] 42.

58. Slater v. Slater, 78 App. Div. [N. Y.]

449.

59. Willey v. Crocker-Woolworth Nat.

Bank, 141 Cal. 508, 75 Pac. 106.

00. Upon complying with the Partnership

Law (L. 1897. c. 420) M 20. 21. Slater v.

Slater. 175 N. Y. 143. 67 N. E. 224.

61. Slater v. Slater, 78 App. Div. [N. Y.]

449.

62. The bill of sale and covenant resting

on different considerations.

Bride. 88 ADD. Div. [N. Y.] 92.

63. Fisk v. Fisk, 77 App. Div. [N. Y.] 83,

12 Ann. Gas. 228.

04. Fisk v. Fisk. 77 App. Div. [N. Y.] 83.

12 Ann. Can. 228.

05. Where a. fund sent by clients to a.

firm of attorneys is deposited in bank by

the attorneys to their own credit, and upon

Kinney v. Mc

their death is not claimed by any one, it is

a firm asset and not a. trust fund which

would escheat to the state. Under R. S. Mo.

1899, 5 7381. 7382. Union Trust Co. v. Glo

ver, 101 Mo. App. 725, 74 S. W. 436. As to the

taxation of firm property see title "Taxes."

06. Real estate so purchased but rented

igaothers. Foster v. Sargent [N. H.) 55 Atl.

87. A firm name under which it has done

business for years. Slater v. Slater. 175 N.

Y. 143. 67 N. E. 224.

22138. Slater v. Slater, 175 N. Y. 143, 67 N. E.

09- Where a. partner puts into the busi

ness the “use and occupation" of certain

property for a certain specified time. the part

nership has only a leasehold interest there~

in. Hart v. Hart, 117 Wis. 639. 94 N. W. 890.

70. Loss of a threshing engine owned by

one partner cannot be recovered for by the

other partner. Foster v. Lyon County

Com’rs [Ram] 74 Pac. 695.

11. Hauptmann v. Hauptmann. 91 App.

Div. [N. Y.) 197. On the death of a. paaner

in whose name title thereto is taken. it

descends to his heirs. subject to the equity

of the surviving partner to have it appro

priated to pay firm debts. Smith v. Cowies,

81 App. Div. [N. Y.] 328. If it appears that

it is not necessary to resort to it to pay

firm debts or adjust balances between part

ners, the deceased partner's heirs may main

tain an action to partition the property.

Id.
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Whether or not any particular property is partnership property, depends upon

the intention of the partners, as evidenced by their express or implied agreement."

Property originally owned by one or more partners, and used in the partnership

business, may be joint or several as the partners agree." Originally separate es

tate, it may be converted into joint estate, by a parol agreement between the par

ties.“ .

How title is held—Partnership personalty may be acquired, held, and trans

ferred, either in the name of the firm, or in the individual name of a partner or

partners." But title to real estate must be taken in the name of one or more of

the partners, in which case a resulting trust exists in favor of the firm,” so that the

property may be charged with partnership interest."

Partnefs interest—A partner’s interest in firm realty is simply his right in

what may remain after adjusting the partnership aifairs."a In the absence of a

specific agreement partners’ interests are presumed to be equal." A partner’s in

dividual interest in a debt due the firm cannot be garnished in a court having no

jurisdiction of the partnership or right to determine the partner’s interest."0 The

levy of an attachment or execution by equitable proceedings, to ascertain the nature

and extent of a partner’s interest, is the only way of reaching such interest.81

§ 4. Rights and liabilities as to third persons. A. Power of partner to bind

firm. In general.——In the absence of a special agreement to the contrary, each

member of a partnership has power, express or implied, to bind his firm, and con~

sequently all the other partners, by all acts within the real or apparent scope of the

partnership business,82 as by an admission,“3 or by collecting firm debts; and this

power applies to bind a secret partner, unless exclusive credit was given to the

ostensible partners,“ and if a partncr acts in good faith and with due diligence for

the firm’s benefit, a resulting loss must be borne by all the members alike." A

partner may be bound by the acts of his co-partner by estoppe .8“

72. In the absence of an express agree

ment it must depend on their intention,

which in the absence of evidence showing

an intention, the court must determine from

the consideration of which form of estate

better accords with the general intention of

the parties. In re Swift, 118 Fed. 348. The

fact that it was on land purchased by a part

ner with private funds, taking title thereto

in his own name, is a. controlling circum

stance as to its private character. Lamb v.

Rowan [Miss] 35 So. 690.

78. In re Swift, 118 Fed. 348.

74. Which agreement may be proved by

a course of conduct; by entries upon the

partnership books. In re Swift, 118 Fed. 348.

75. A bank deposit in a. partner's individ

ual name is not conclusive that the partner

ship has no interest therein, extraneous evi

dence is admissible to show equitable own

ership in the firm. Gnnsevoort Bank v. Car

ragnn [N. J, Err. & App.] 55 At]. 741.

76. Parol evidence is sufficient to estab

lish this. Kringle v. Rhomberg. 120 Iowa,

472, 94 N. W. 1115.

77. Kringle v. Rhomberg, 120 Iowa, 472,

94 N. W. 1115.

78. Hauptmann v. Hauptmsnn, 91 App.

Div. [N, Y.] 197. A deceased partner‘s wid

ow is entitled to dower in his share of the

firm, only after partnership debts and equit

able claims between the partners are settled.

Davidson v. Richmond, 24 Ky. L. R. 699, 69

S. W. 794; Hauptmann v. Hauptmann, 91

App. Div. [N. Y.] 197. e

79. Safe Deposit & Trust Co. v. Turner

[Md.] 55 At]. 1023. In compensation re

ceived for labor done by them as partners.

Miller v. Hale, 96 Mo. App. 427, '70 S. W. 258.

80. Hoaglin v. C. M. Henderson & Co.. 119

Iowa, 720, 94 N. W. 247.

81'. Under Code Iowa, §§ 3904, 3977, 3978.

Hoaglin v. C. M. Henderson & Co., 119 Iowa,

720, 94 N. W. 247.

82. Standard Wagon Co. v. Few [Ga] 46

S. E. 109.

In Louisiana by virtue of art. 2872 of the

civil code. members of an ordinary partner

ship have no authority to bind each other

unless authorized either specially or by the

articles of partnership. Jamison v. Cullom,

110 La. 781. And in order to hold a mem

ber of such a partnership liable as such on

a contract by another member, the plaintiff

must show the partnership, that the defend

ant authorized the contract, was benefited

by it. or was estopped to deny it. Id.

88. In reference to facts involving a

liability for damages for trespass. Caris v.

Nimmons, 92 M0. App. 66.

S4. A secret partner, or his assignee, may

recover partnership funds from a third per

son where it is not shown that the latter

gave exclusive credit to the ostensible part

ner. Willey v. Crocker-Woolworth Nat.

Bank, 141 Cal. 508. 75 Pac. 106.

85. Lyons v. Lyons [Pa.] 56 Atl. 54.

86. A partner will be estopped to deny

the validity of a note bearing the film name

as an accommodation indorser, though much._

after dissolution, where he knows that _

ctr-partner has been so using the firm nnrui
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But the firm is not bound by the acts or contracts of a partner beyond the

scope of the partnership business, of which fact persons dealing with the partner

are bound to take notice," unless such unauthorized acts or contracts have been

subsequently ratified by the firm.88 A release of individual claims by a partner

does not release firm claims against the same party in which such partner is jointly

interested.“

Whether or not a particular act or contract was entered into by a partner with

in the scope of firm business is a question for the jury."0

On contracts—Before dissolution, each partner is the agent of the others and

the firm will be bound by any contract, made by a partner within the scope of part

nership business,"1 in the absence of special restrictions on the partner’s powers,

of which one dealing with him has notice."2 A partner may bind his co-partners

by an agreement to share compensation due to the firm,” or by a compromise ;“

or by a contract of insurance,“i or by assigning a chose in action,“ or other firm

property," and even by an assignment to pay an individual debt, if consented to

by his co-partners.“

or did not give notice of dissolution to the

parties giving credit to the firm name. Bank

of Monongahela Valley v. Weston, 172 N. Y.

259, 64 N. E. 946. An individual partner

will be estopped from claiming title to his

individual property included in a. firm deed

which he signs, if the purchaser has good

reason to believe that it is included in the

firm sale. Newson v. Brazell, 118 Ga. 547.

A secret partner~may be estopped, by an

ostensible partner's representations, to deny

that the latter was the only member of the

firm. Willey v. Cracker-Woolworth Nat.

Bank, 141 Cal. 508, 76 Pac. 106.

87. A person dealing with a partnership

is bound to take notice of the character of

the firm business as conducted. Standard

Wagon Co. v. Few [Ga.] 46 S. E. 109. Where

a person takes a note from a partner signed

by him in the firm name the payee is bound

to know whether the transaction, in which

the note was given, is within the scope of

firm business. Id.

88. An unauthorized signing of a lease in

the firm name is ratified by the firm enter

ing into possession, paying the rent, and us

ing the property according to lease. and by

the other firm collecting the rents, etc.

Golding v. Brennan. 183 Mass. 286, 67 N. E.

239. Accepting and depositing to the firm's

credit proceeds of a. discounted note. renders

a partner liable for his co-partner's act in

indorsing the firm name on the note whether

authorich or not. Mechanics' & T. Bank v.

Oppenheim, 38 Misc. [N. Y.] 763. The fact

that the individual names of the members

of the firm are not set out in a. contract

is immaterial if it is subsequently ratified.

Golding v. Brennan. 183 Mass. 286, 67 N. E.

239.

89. Smith v. Williams. 85 N. Y. Supp. 606.

00. It is a question for the jury to deter

mine whether a debt was created by a. part

ner within the usual course of firm busi

ness. Under Civ. Code Mont. §§ 3231. 3250,

providing for the authority of a general part

ner to bind the firm. Hefleriin v. Karlman

[Mont] 74 Pac. 201.

91. Bass Dry Goods Co. v. Granite City

Mfg. Co., 116 Go. 176. For board furnished

employe. Wyckoi'! v. lase. 67 N. J. Law,

218.

92. Partners may bind each other by con

tracts made with third persons who have

no notice of any special restrictions of the

partnership powers. it the transaction is

within the general scope of partnership busi

ness. Standard Wagon Co. v. Few [Ga.] 46

S, E. 109. It is no defense to an action

against the members of a partnership to

enforce a firm obligation that the business

was not conducted in the manner prescribed

by the articles of partnership. if the third

party had no notice thereof. Moore v. May,

117 Wis. 192. 94 N. W. 45.

98. To share with another for services

rendered, compensation due to the partner

ship under another agreement is binding

on the firm. Boice v. Jones, 86 App. Div. [N.

Y.] 613.

1“. Where a, partner compromises a firm

claim for a. certain consideration and upon

an agreement that he should pay certain

notes both partners are bound by such

agreement. Wade v. Foster, 24 Ky. L R.

1292, 71 S. W. 443: Wade v. Bent, 24 Ky. L.

R. 1294, 71 S. W. 444.

95. A policy of insurance on firm property

in the name of one of the members is

valid notwithstanding a. condition that it

shall be void if the insured’s interest be

other than unconditional and sole owner

ship. McGrath v. Home Ins. Co., 84 N. Y.

Supp. 374.

90. As money due the firm.

Visconti. 68 N. J. Law. 543.

177. Columbia Finance & Trust Co. v. First

Nat. Bank, 25 KY. L. R. 561. 76 S. W. 156.

An assignment of firm property by a. single

member need not mention the name of the

firm: parol evidence may be introduced to

identify the subject-matter. Sullivan v. Vis

conti. 68 N. J. Law, 543. An assignee of

partnership property, assigned by one part

ner with the concurrence of the other part

ners, has a right to the property superior to

a subsequent assignee thereof from one part

Sullivan v.

ner. Ulrich v. McConaughey [Neb.] 96 N. W.

645.

98. An assignment. by a. partner of part of

firm funds to pay an individual debt, with the

consent of the other partners. is as valid as

though made by the firm. Columbia Finance

& Trust Co. v. First Nat. Bank. 25 Ky. L. R.

561. 76 5. XV. 156. A member of :1 firm

cannot use part of firm funds denosited
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But a partner cannot bind his firm by an instrument under seal, except by the

previous authority or subsequent ratification of his co-partners.” A firm deed in

order to be binding on it should be executed, or consented to, by all the partners,‘

and the firm is not bound by unauthorized sale of all of the firm property ;2 nor by

any contract not authorized by the partnership agreement, of which the third party

has notice.‘ The mere fact that a contract is made in the firm name does not make

it a firm contract where credit is not given to the firm,‘ nor can a firm be held lia

ble for the individual debts of a partner.“

Partners are liable in damages for .a breach of a firm contract,6 as for breach

of a contract not to engage in a certain business within a certain territory, made

upon a sale of the firm good will.'I
An action therefor may be maintained against

the surviving members of the partnership, where the partnership is continued by

the provisions of a deceased partner’s will to which they assented.a

Partnership bills and notes—In trading partnerships, the partners may bind

each other by bills or notes executed in the firm name,D or in the names of the indi

vidual partners,10 as a renewal note,11 or a judgment note in the firm name, with

their assent ;“ but not by a note given by a partner for his own private benefit,13

in a bank. to pay an individual debt to the

bank without the other partner’s consent.

id.

9|). Pollock v. Jones [C. C. A.) 124 Fed.

163; Gordon v. Funkhouser, 100 Va. 676.

A chattel mortgage signed by a. partner

without authority, and without the knowl

edge and consent 01' his co-partner, and not

accepted by the mortgagee until after dis

solution of the firm is not binding on the

other partner. Meyer v. Mlchaels [Neb.] 95

N. W. 63.

1. The fact that a member of a nontrad

ing firm does not join in the execution of a

mortgage to secure a loan to the firm does

not make the mortgage invalid, it it is not

shown that he did not consent to its exe

cution. Matthles v. Herth, 31 Wash. 665. 72

Pac. 480. And in an action to determine the

validity of such a mortgage, in the absence

of a. finding that the partner did not con

sent to its execution, it will be presumed

to be an authorized firm act. Id.

2. One partner alone is prohibited. by

statute in some Jurisdictions, from disposing

of all the firm property at once, without

his co-partners’ consent, unless it consists

entirely of merchandise, or unless his co

partners have wholly abandoned the busi

ness to him, or are incapable of acting [Laws

Okl. 1893, c. 58, art. 3, § 4, subds. 3, 4]. Phil

lips v. Thorp [0k].] 73 Fee. 268. A pur

chaser at such a. sale of all the firm prop

erty by one partner alone. with knowledge

of the firm's interest, or of facts sufficient

to put him on inquiry. acquires no title to

the interests of the nonconsentlng partners.

Id.

3. Where one partner is to furnish or be

liable for certain articles or labor and the

other is not to be liable therefor. with

knowledge of which one contracts with the

partner whose power is so limited. he can

not hold the other partner. Barwick v. Al

derman [Fla.] 35 So. 13.

4. The fact that a. loan was made under

a firm name does not shqw that the loan

was made to a. partnership where the lender

believed that the individual and firm were

the same. Willey v. Crocker-Woolworth

Nat. Bank, 141 Cal. 508. 75 Fee. 106.

5. A partnership claim cannot be garnish

ed for the debt of an individual partner.

galey v. Smith [Tex. Civ. App.] 73 S. W.

883. Lincoln v. Orthwein [C. C. A.] 120 Fed.

7. Where partners sell their retail gro

cery business with an agreement not to en

gage in the same business within a. certain

time and area. they are liable if they serve

customers within such time and area though

they have no place of business or residence

therein. Love v. Stidham. 18 App. D. C. 306.

A breach of such agreement is made it only

one of the partners engages in the business.

and for which they may all be liable in

damages. Id.

888. Lincoln v. Orthwein [C. C. A.] 120 Fed

0.

0. Where a. partner of a trading firm bor

rows money professedly for the firm. and

executes therefor a. negotiable instrument

in the firm name. it binds all the partners.

whether the borrowing were really for the

firm or not, or whether he diverts or mis

applles the funds or not. provided the lender

is not a. party to the intended fraud: and the

burden is not on the lender to prove value

or lack of knowledge of the fraud. Petty

v. Nat. Exchange Bank [Va.] 43 S. E.

10. A note signed by the individual part

ners may be shown to be a. partnership oh

ligation though under seal, and may be

proved against the partnership estate in

bankruptcy. Note given for money lent and

used in partnership business. Davis v.

Turner [C. C. A.) 120 Fed. 605.

11. By a. managing partner in renewal of

a note on which the partners were liable

as indorsers. Citizens' Commercial & Sav.

Bank v. Piatt [Mich.] 97 N. W. 694.

12. Myers v. Sprenkle, 20 Pa. Super. Ct.

9

1.3. Such act is not within the scope of

firm business. Standard Wagon Co. v. Few

[Ga.] 46 S. W. 109.
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unless it is authorized or ratified by the other partners.“ But in nontrading part1

nerships one partner cannot bind his co-partners by the execution of promissory

notes, unless authority is expressly given or recognized by all the parties, or im

plied from their general business habits ;“ and the burden of proof to establish such

authority is on the plaintiif.‘°

Partners indorsing a renewal note before delivery are joint makers." The

burden of proof is on partners, denying the validity of a renewal note, to show that

the first note was not protested, and that they were discharged as indorsers there

on."

Notes, signed by a bankrupt firm, including claims on which one of the part

ners is not primarily liable, are prima facie debts provable against the firm in bank

ruptcy proceedings.“

Appointment of agents—A partnership may appoint an agent to do acts which

it might do itself,20 and it may expressly or impliedly ratify the acts of such agent.

where previously unauthorized.21 Or one partner may appoint an agent to rep

resent him in firm afiairs."

Notice to one as notice to all.—Notice to one member of the firm, in reference

to firm matters, is notice to all the members.”

Nature of partnership liability.——-Partners are jointly and severally liable for

partnership debts,“ and this may be so declared by statute." Upon the death of

a partner, the firm liability may be enforced against a surviving member alone."0

A partner is not entitled to be discharged from firm debts by filing an individual

petition in bankruptcy, which discloses individual and firm debts, but not firm as

sets and liabilities, and the firm creditors are not notified.”

Liability for torts—A partnership, and therefore all the members, are liable

for the torts of a co-partner in the course of partnership business as the carrying

away and using in partnership business property of a third person.” But it is

not liable for the willful or negligent tort of a partner outside the scope of his au

thority, though to some extent connectedwith firm business, unless his co-partners

14. Standard Wagon Co. v. Few [6a.] 46

S. E. 109

15, 16. Teed v. Parsons.

N. E. 1044.

17, 18. Citizens’ Commercial & Sav. Bank

v. Platt [Mich] 9'7 N. W. 694.

19. Under Bankrupt Act, 30 Ht. 562, § 63

tion. where one of them was a. party to the

foreclosure suit. Loeb v, Stern, 198 Ill. 371,

64 N. E. 1043.

24. Wood v. Carter [Neb.] 93 N. W. 158.

Partners jointly liable for firm debts by Civ.

Code Mont. § 3250. Hei'terlin v. Karlman

[Mont] 74 Pac. 201. Where partners, sell

202 Ill. 455, 68

(U. S. Comp. St. 1901, p. 3447). providing for

the proving and allowing against a bank

rupt fixed liabilities evidenced by a state

ment in writing absolutely owing at the

time the petition is filed. Merchants’ Bank

v. Thomas' [C. C. A.] 121 Fed. 306.

20. To make promissory notes.

thal v. Hasberg. 84 N. Y. Supp. 290.

2|. By accepting the proceeds of a. note

made in the firm name by one purporting to

be its agent. Rosenthal v. Hasberg, 84 N.

Y. Supp. 290.

22. Occupancy of premises leased by a.

firm by the husband of a co-partner, he

representing her in firm matters, after the

lease has expired is the occupancy of the

firm. Webb v. Parks. 85 App. Div. [N. Y.]

621.

23. Gedge v. Cromwell, 19 App. D. C. 192.

Knowledge of a member of banking firm as

to a note held by the firm. Adams v. Ash

man, 203 Pa. 536. Two partners cannot deny

notice of foreclosure proceedings. in an ac

tion against them on a partnership obliga

Rosen

ing out business. Jointly agree not to enter

the same business within a certain time and

area, a violation thereof by one is a vio

lation by all for which they are jointly and

severally liable. Love v. Stidham, 18 App.

D. C. 306.

25. Every general partner under Laws. N.

Y. 1897. c. 420, Q 6. Leggat v. Leggat, 79

App. Div. [N. Y.] 141.

26. Fennell v. Myers, 26 Ky. L. R. 689, 76

S. W. 136.

27. Though the firm is dissolved and with

out assets and the firm debts are barred by

the statute of limitations. In re Morrison.

12’! Fed. 186. Vt'here an individual partner's

petition in bankruptcy. riot disclosing firm

assets or liabilities, seeks a discharge from

firm debts. the proceedings should be amend

ed so as to include firm's assets and liabili

ties and to make firm's creditors parties.

1d.

28. Though other innocent partners sup

posed it belonged to their co-partner. S'm

lin v. Skutt [Mich] 94 N. W. 733.



1116 PARTNERSHIP § 415. 2 Cur. Law.

participate therein." It is not liable for the acts of an individual partner in caus

ing a false imprisonment,“°'or a malicious prosecution,“ nor for the slander of a

third person by one of its members.“ To maintain a bill in equity against part

ners for fraud, the facts constituting the fraud must be shown.”

An action for deceit cannot be maintained by a new firm against an old firm

where there is a member common to both.“

Rights as to third persons—Partners may maintain an action against third

persons for a wrongful conversion of their interests in the firm property,“5 or on firm

contracts made by one of the partners." But a partner has no claim against a bank

for specific money received for the sale of firm property, and deposited in the bank

in his co-partner’s name, though the bank had notice that it was partnership

funds."

(§ 4) B. Commencement and termination of liability. Incoming partner or

firm.—An incoming partner is not liable for the debts and obligations incurred by

his co-partners, before the partnership between him and them was formed, unless

he expressly assumes such liability." A new firm formed by the consolidation of

two firms is liable for the debts of the members of the 01d firms to the extent only

to which it has assumed such debts.“

Notice of dissolution—Except in cases of dissolution by operation of law,“

in order that a. retiring partner may be relieved from the future acts of his part

ners, actual notice of dissolution must be had by one who has been dealing with the

partnership, and who may deal with the partner again as such ;“ but as to the pub

29. Partners accepting and participating

in the fruits of the fraud of one of the part

ners are liable for the fraud, the same as it

they had directed or concurred in it. Levy

v. Abramsohn. 39 Misc. [N. Y.] 781.

30. Under Civ. Code, Ga. i 2658. Martin v.

Simkins, 116 Ga. 254.

81. Unless advised. directed. or participat

ed in by his co-partners. Nobiett v. Bartsch.

31 “'ash. 24. 71 Pac. 551.

32. Unless sanctioned or consented to by

his co-partners. Hendricks v. Middlebrooks,

118 Ga. 131.

83. It cannot be maintained against the

members of a. partnership to charge them

with a. judgment recovered against them as

a supposed corporation, on the ground of

fraud in allowing it to appear that they

constituted a corporation and in defending

a suit against it without showing the fact

oi! partnership; where the complainant by

due diligence could have discovered that it

was not a. corporation by reason ot‘ their fail

ure to accept the charter of incorporation.

Pittsburg Sheet Mtg. Co. v. Beale. 204 Pa.

85.

84. Taylor v. Thompson, 176 N. Y. 168. 68

N. E. 240.

35. Against a purchaser at an unauthoriz

ed sale of firm property. with knowledge or

the partner's interest or of facts sufficient to

put him on inquiry. Phillips v. Thorp [0kl.]

73 Pac. 268.

30. A law firm may sue on a contract. for

services. made by one of its members. Den

nis v. First Nat. Bank [Wash.] 73 Pac. 1125.

37. His only right being to an account

ing against his co-partner. Bank 01' Over

ton v. Thompson [C. C. A.] 118 Fed. 798.

38. An incoming partner is not liable'tor

money previously advanced to a partner in

the absence of an agreement to assume such

liability. in re Hoagland's Estate, 79 App.

Div. [N. Y.] 56.

89. Assuming the debts of the individual

members to the extent of the stock of goods

contributed to the firm by each member.

Merchants' Bank v. Thomas [C. C. A.] 121

Fed. 306. Notes given by a. new firm in set

tlement of an indebtedness. including notes

of an individual member for which it was

not originally liable. in consideration of an

extension 0! time of payment, renders it lia

ble for the prior debt of such partner. Id.

The stockholders of a. corporation organized

to take over the business of a partnership

are not liable to creditors for an overvalue

tion of the firm assets innocently made; where

they receive their stock as “full paid" they

are not liable to creditors for the difference

between the actual value of the property and

the nominal value of the stock. Taylor v.

Cummings [C. C. A.] 127 Fed. 108. A new

firm continuing the business after the death

of a partner in the old firm is not liable to

a salesman for a balance of salary due by

the old firm unless it renews the contract

made with him. Shelton v. Baer. 90 Mo. App.

286.

40. Notice of dissolution is not necessary

in case of dissolution by death of one of

the partners. Bass Dry Goods Co. v. Gran

ite City Mfg. Co.. 116 Ga. 176.

41. Bank of Monongahela Valley v. Wes

ton. 172 N. Y. 259. 64 N. E. 946. A retiring

partner will be liable for a debt incurred by

a. lessee of the firm business. unless notice

of his retirement was given to the creditor.

Davenport Gas & Elec. Co. v. Reimcrs [Iowa]

96 N. W. 1084. A note executed by a firm

alter dissolution. but before notice is given

to the party to whom the note is given and

who had been transacting business with the

firm. is binding on all the former members.

Johanning v. Wilson. 86 N. Y. Supp. 7. When

the fact of continuing partnership is clearly

shown. and that which was done for which

liability is claimed is one of many acts of the
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lie in general, notice by publication is sufiicicnt.“ Notice to a salesman, selling

to the firm, of a. partner’s retirement, is sufficient,“ though notice to an ordinary

employe or a bookkeeper is not.“

It is no defense to an action against former members of a firm on a firm lia

bility, created without notice of dissolution, that the firm was fraudulently organ

ized.“

N0vation.—A partnership may be released from its contract by substituting

another party in its stead if the other contracting party consents thereto,“I and

promises to pay the debt."

(§ 4) 0. Application of assets to liabilities. By partners—The partners

may dispose of their firm and individual assets in any way they see fit, provided it

is done in good faith and not in fraud of creditors.“ They may at any time, be

fore the firm creditors acquire a lien on the firm property, sever their joint interests

by a. sale from one partner to another, or by a division in severalty, though the

firm was insolirent at the time ;“’ and may thereafter claim the exemption allowed

by statute to heads of families residing in the state.“0 But firm assets cannot be

applied by an individual partner to the payment of individual debts,“ and a trust

deed by a firm can be given only for the amount of the firm debt.“2

By the court—Though as a. rule, at law, a firm creditor may gain a priority

over other firm creditors, in the firm property, by superior diligence in prosecuting

his claim, yet where the firm assets of an insolvent firm are in the hands of a court

same or similar character well known to the

party sought to be charged, plaintiff need not

show that he knew of the continuation of the

partnership, or of such party's knowledge of

the particular act in question from which

liability is claimed. Johnson v. Levy. 109

La. 1036. Upon dissolution of law firm un

less one who has dealt with one of its

members has notice thereof all the members

are bound by his subsequent dealing with the

member in his representative capacity.

Birckhead v. De Forest [C. C. A.] 120 Fed.

645. Whether or not the subsequent deal

ing is bad with him in his representative ca.

paclty is a question for the jury. Id.

42. Bank of Monongahela Valley v. Wes

ton, 172 N. Y. 259, 64 N. E. 946. Permitting

the use of firm stationery does not estop

him from pleading the dissolution to an ac

tion for goods sold to the firm after the

dissolution. Barkley v. Lewis, 90 App. Div.

[N. Y.] 570.

43. Cowan v. Roberts, 183 N. C. 629.

44. To relieve a retiring partner from lia

bility for goods subsequently purchased by

the firm. he must show notice of his retire

ment to the seller or a person having charge

of his credit department; notice to an ordi

nary employe of the home oflice or one found

working on the books is not sufficient.

Cowan v. Roberts, 133 N. C. 629.

45. Johanning v. Wilson, 86 N. Y. Supp. 7.

4‘ Whether a corporation may take over

a 181186 0! & PRNBQI'IMD and thereby release

the firm depends 119011 the lessor's consent

thereto. Golding v. Brennan. 133 Mass. 236,

67 N. E. 239.

47. A novation is not created by a cor

poration taking over all the assets of a

firm subject to its debts with the knowledge

and acquiescence of the creditors. unless the

corporation promises to pay such debts.

Leggat v. Leggat, 79 App. Div. [N. Y.] 141.

48. An assignment of a. judgment in favor

of a surviving partner to secure firm debts

and debts contracted by him in winding up

the firm business is valid as against his in

dividual creditors. notwithstanding supple

mentary proceedings and proceedings in

bankruptcy against him at the time of the

assignment. Bush Co. v. Gibbons, 87 App.

Div. [N. Y.] 576. A chattel mortgage. cover

ing firm property. given by a member of an

insolvent firm within four months of its

bankruptcy to secure a single creditor and

without the knowledge of his co-partner. is

void as delaying. hindering, and defrauding

his other creditors. under Bankrupt Act

1898. c. 1, subd. 25 (Act July 1, 1898, c. 541,

30 Stat. 644, 5 1 [U. 8. Comp. St. 1901, p.

3430]). Pollock v. Jones [C. C. A.] 124 Fed.

163. And under Civ. Code 8. C. 5 2647, as

making a preference between creditors. Id.

A mortgage on firm property by the in

dividual members of the firm to secure a

note of a member, the property remaining

in the hands of the firm to be sold in the

usual line of business is in fraud of firm's

creditors and void. Enck v. Gerding, 67

Ohio, 245. 65 N. E. 880. Payment of the

debts of individual members by a bankrupt

firm prior to its filing a petition in bank

ruptcy, cannot be attacked by the trustee

or other creditors, on the ground of fraud.

where all the creditors of the bankrupt firm

were such at the time of the payment.

Merchants‘ Bank v. Thomas [C. C. A.] 121

Fed. 308.

49. 50. Lee v. Bradley Fertilizer Co. [Fla.]

33 So. 456.

51. Loetcher v. Dillon,

N. W. 98.

52. \Vhere it also includes individual

debts, its foreclosure may be enjoined by a

firm creditor until the firm debt secured by

it is ascertained. George v. Derby Lumber

Co., 81 Miss. 725.

119 Iowa. 202, 93
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of equity for distribution, he cannot acquire such a priority, without consent of the

court.”

Firm assets are subject to firm creditors in preference to individual creditors.“

But under the statute in some states, a firm creditor having a mortgage on firm

property can go against firm assets, in insolvency proceedings, only for the balance

of his debt.“ The fact that a firm creditor has a mortgage on the homestead of

an individual partner as additional security does not preclude him from proving

the whole amount of his claim against the firm assets in insolvency proceedings,

without releasing his security."

Individual assets must be applied to the discharge of individual debts in pref

erence to firm debts, but where the firm assets are insufficient to discharge the firm

debts, and there is a surplus of individual assets remaining after paying individual

debts, firm creditors may look to such surplus for payment of the balance due

them."

Firm debts and assets—A firm debt may be defined as a debt due by the part

nership as such, as distinguished from one due by a partner in his individual ca

pacity, though the debt of an individual partner may be made a firm debt by the

firm assuming it, with the consent of his creditors," But a partner’s individual

indebtedness cannot be made a firm debt by entering it on' the books as such, with

out the creditor’s knowledge, or by firm checks being given in making payments

thereon." A firm debt may be for money loaned to the firm by a member thereof.“

But money borrowed by an intending partner to pay his share of the firm capital is

not a firm debt.‘u

Partnership assets may consist of any property belonging to and used by the

firm and subject to its debts."

58. Firm creditors by taking Judgment

and filing a creditor's bill cannot acquire a.

lien on an insolvent firm's assets in the

hands of a. receiver. appointed in a suit for

dissolution. superior to the claims of credit

ors intervening in such suit. Foster v. Field

[Okl] 74 Pac. 190. Wilson's Rev. 8; Ann.

St. 1903, 5 2774. has no application. in a.

suit for dissolution. where the firm assets

are beyond the control of the partners. and

in the hands of a receiver by order of court.

id.

54. Foster v. Sargent [N. H.) 55 Ati. 423.

The transfer of firm property in payment of

a. firm debt is not in fraud of individual

creditors. Griswold v. Nichols, 117 Wis. 267.

94 N. W. 33. The fact that a partnership is

not disclosed to one with whom a partner

deals for the firm does not prevent the

partner from claiming it so as to prevent

such person from applying firm funds paid

to him for a firm debt on an individual debt

of the partner. Hoagiin v. Henderson, 119

iowa, 720. 94 N. W. 247.

55. A firm creditor holding a mortgage

on the individual property of a partner as

additional security for a. firm debt does not

have a mortgage on the firm property of his

debtor. so as to preclude him from claim

ing the full amount of his debt out of firm

assets, in insolvency proceedings. Under St.

Cal. 1896, 5 48. providing that a creditor

holding a mortgage on the property of his

debtor shall be admitted as a. creditor in

insolvency proceedings only for the balance

of his debt. In re Levin Bros.‘ Estate, 139

Cal. 350, 73 Fee. 169.

56. His security being on exempt prop

erty would not be available to other credit

ors if released. In re Levin Bros.’ Estate.

139 Cal. 950, 73 Pac. 159.

57. Under Bankr. Act July 1. 1898. c.

541. 5 67a. 30 St. 584 (Comp. St. 1901, p. 3449).

Gray v. Brunold. 140 Cal. 615. 74 Pac. 303.

58. The transfer in good faith of a. busi

ness and stock by one having sole control

thereof. to a firm of which he is a member.

with the consent of his creditors, the firm

assuming his prior debts. constitutes such

debts valid liabilities against the firm. Bart

lett v. Smith [Neb.] 95 N. W. 661.

50. So as to thereby prevent the individ

ual creditor from proving it against the in

dividual partner's estate in bankruptcy. In

re Wiseman. 123 Fed. 187.

00. A loan by a. partner to his firm is suf

ficiently established by an unsigned memo

randum oi' the agreement in the day book

recognizing the loan. supported by testimony

of a. partner. though no note is given. inter

est charged or demand made. Evans v.

“'eatherhead, 24 R. I. 394.

81. A firm is not liable for money bor

rowed by one intending to becomeamember

to pay his share of the capital so as to have

the amount thereof paid out of firm assets, at

the time a. receiver is appointed to wind up

firm affairs. Kroll v. Union Trust Co. [Mlch.]

95 N. W. 735. Money advanced by one part

ner to co-partners to pay their share in a.

mining enterprise. Bright v. Carter. 117

Wis, 631. 94 N. W. 645.

w Seats on exchanges owned by one of

a firm of bankrupt brokers and used in the

partnership business. are partnership prop

erty and thus charged by firm debts in pref

erence to individual debts. In re Swift. 118

Fed. 348. But the fact that individual prop
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§ 5. Rights of partners inter se. Articles of partnership—The articles of

partnership may contain certain stipulations which are binding on the partners, as

for the distribution of assets upon the withdrawal of a member.“8 '

The partners may modify the contract of partnership as between themselves,"

but such contract is not changed by a loan of money by a partner to the partner

ship-65

If a partner fails to comply with the articles of partnership, or to perform his

duties thereunder, he may thereby release his eo-partners from their obligations

to carry on the business, or render himself liable to them for an allowance there

for.“ But a failure to furnish capital as agreed does not deprive a partner of his

right to his share of the profits if the other partners treat him as a partner,“1 though

an abandonment of the contract forfeits such right,“ as is also true as to profits

which have accrued, if he releases his co-partner from his obligation of carrying on

the firm business." Acquiescence in entries on the firm books as to sharing profits

and losses, is conclusive of the partner’s rights.m

Duty to observe good faith—A partner is bound to act in good faith in ref

erence to partnership matters, and for any injury caused to a co-partner by his

failure to do so he is liable.’1

Right to compensation—In the absence of contract to that efiect, a partner is

not entitled to compensation beyond his share of the profits, for services rendered

in the partnership business,’2 unless rendered under circumstances showing an ex—

pectation and understanding to receive pay therefor." He is not entitled to com

pensation for services rendered in winding up firm affairs unless it is expressly or

impliedly agreed otherwise.“ But where a partner has expended time, labor, and

skill in continuing a. business, whereby the other partners are benefitted, he should

receive a reasonable compensation for profits accruing to all." A

Right to withdraw capital.—A managing partner having a loan account with

his firm may as against his co-partner withdraw from the business the amount cred

ited to him." .

Firm accounts—It is the duty of a partner, conducting firm afiairs, to keep

erty is transferred by a surviving partner

to discharge part of a firm debt does not

raise the presumption that such property is

a. firm asset or that it wiped out the firm

debt although it was adequate to do so. Leg

zat v. Leggat, 79 App. Div. [N. Y.] 141.

83. A partner is bound by a. stipulation in

the articles of partnership as to the dis

tribution of assets upon the withdrawal of

a member. although he waives another pro

vision as to notice of withdrawal. Proper v.

Lambert Bros. [Iowa] 95 N. W. 251. A

stipulation that a. retiring partner shall be

entitled to a. certain per cent. of his interest

means his interest before liabilities are de

ducted. Id.

04. A partner's surrender of his right to

withdraw. as provided in the articles of co

partnership. is a good consideration for a

modification of the articles giving him a.

larger interest in its proceeds. Melville v.

Kruse, 174 N. Y. 306. 66 N. E. 965.

05. Silveira v. Reese. 138 Cal. xix, 71 Pac.

515, Where he fails to make advances as

provided in the articles of partnership. Sny

der v. O‘Beirne [Mlch.] 93 N. W. 872.

68. Miller v. Hale, 96 Mo. App. 427, 70 S.

W. 258.

87. If the other partner recognizes him

a; a co-partner until the transaction is com

pleted; until land is purchased and sold.

Stuart v, Harmon. 24 Ky. L. R. 1829, 72 S.

W. 365, 75 S. W. 257. Where the other part

ner furnishes it all and treats him as a

partner. Leonard v. Boyd, 24 Ky. L. R. 1320.

71 S. W. 508.

68. Miller v. Hale. 96 Mo. App. 427, 70 S.

W. 258.

69. Snyder v. O'Beirne [Mlch.] 93 N. W.

72

70. The same as if they had been set out

in an express contract.

Co. v. Turner [Md.] 55 At]. 1023.

71. Wrongfully causing a dissolution. Mc

Collum v. Carlucci, 206 Pa. 312.

72. Lamb v. Wilson [Neb.] 97 N. W. 325;

Scott v. Boyd [Va.] 42 S. E. 918.

73. Hoag v. Alderman. 184 Mass. 217. 68

N. E. 199.

74. Lamb v. Wilson [Neb.] 92 N. W. 167.

75. Lamb v. Wilson [Neb.] 92 N. W. 167.

Fees collected by members of a. dissolved

law firm on business apportioned among them

on dissolution being insufiiclent to pay for

their services and those rendered by the

firm bei'ore dissolution should be apportioned

between such members and the old firm. Id.

76. No one but creditors can complain

thereof. Brown v. Spohr, 87 App. Div. [N.

Y.] 522.

Safe Deposit & Trust '
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and render correct accounts of all firm transactions, including receipts and dis

bursements," and should not mingle the firm funds with his own or other funds."

§ 6. Actions. A. By the firm or partner.—-An action, upon a cause of ac

tion belonging to the firm, should be in the firm name," and all the partners should

be joined as plaintiiis.so An appeal by a firm must be in the firm name." Pro

ceedings for a. writ of certiorari by a partnership is void unless the bond given as

security is signed in the firm name, or by an authorized agent."

A partner may sue alone on contracts made in his name, or where he has the

sole equitable interest in the title to property."

The value of property belonging to an individual partner cannot be recovered

in a suit by the firm.“

(§ 6) B. Against the firm or a partner.——In actions upon a firm liability, all

the partners should be joined as defendants,“ though suit to enforce a judgment

against a firm can be brought against only the partners who were parties to the

original suit.“ But the more use of the phrase “partners,” etc., after defendants’

names in an action, does not make the firm a party to the action." The name in

which nonresident partnerships should be sued in a state is usually regulated by

statute," which also usually provides for service on the partners or representatives

of the firm, so as to give the court jurisdiction.” If a member of a firm is not

served with process, in a suit against the firm, he is not properly a party to the suit,

and it may be dismissed as to him,“0 and after such dismissal judgment may be ren

dered against the firm."

77. 78- Richard v. Mouton, 109 La. 466.

70. An action for deceit practiced on the

members oi! a firm. must be brought in the

firm name, not in that of an individual part—

ner. Taylor v. Thompson, 176 N. Y. 168, 68

N. E. 240. An allegation that the plaintifif,

a firm, consists of certain named persons,

shows a firm action; it need not be alleged

or proved that it‘ was a partnership in the

state. Chamberlain Banking House v. Noyes

[Neb.] 92 N. W. 175. Alleging that a speci

fied firm is organized and doing business in

the state authorizes an action under the firm

name, under Code Neb. § 24. Chamberlain

Banking Co. v. Noyes [Neb.] 92 N. W. 175.

80. In an action, after dissolution. to re

cover a firm debt which had not been as

signed to either partner in adjusting the

firm affairs. Smith v. Williams, 85 N. Y.

Supp. 606. Replevin to recover possession

of partnership property from a. stranger

claiming an interest therein and taking it

from the possession of one of the partners.

Cini'el v. Malena [Neb.] 93 N. W. 165.

81. Kline v. Swift Specific Co., 118 Ga. 514.

82. Camp v. Bacon Fruit Co., 117 Ga. 149v

88. A partner who has purchased land at

a sale tor a lien which the partnership held

thereon may maintain an action in his own

name, without joining his co-partner, against

a prior mortgagee tor a surplus remaining

in his hands, from a. foreclosure. after satis

fying his debt. Knowles v. Sullivan, 182

Mass. 318. 65 N. E. 389.

84. Newson v. Brazell, 118 Ga. 547.

85. But a partner of a. director of a cor

poration is not a proper party to a suit

against such director to recover profits il

legally made by him. unless the director's

estate is inadequate to meet the complain

ant's demand. American Spirits Mfg. Co. v.

Easton. 120 Fed. 440. An action on a firm

note may be maintained against one to whom

the firm has sold out. the consideration for

the sale being that the purchaser should

assume all the firm liabilities. Bessemer

Sav. Bank v. Rosenbaum Grocery Co., 137

Ala. 530.

88. A suit to enforce a judgment recov

ered against a firm in an action to which

only one at the partners is a party cannot

be brought against the other members; a

new action should be brought on the original

cause of action. Under Comp. Laws N. M.

§ 2943, providing that a. judgment against the

firm as such may be enforced against the

firm's property. or that of such members as

have appeared or been served with sum

mons, but a new action may be brought

against the other members in the original

cause of action. Lewinson v. First Nat. Bank

[N. M.] 70 Pac. 567.

87. It is merely descriptive.

Adams [Neb.] 97 N. W. 231.

88. A partnership described as the Adams

Express Company is properly sued in that

name. under Acts Ind. 1879, p. 146 (Burns'

Rev. St. 1901. 5 3307). Adams Exp. Co. v.

State [Ind.] 67 N. E. 1033.

89. Service on a mere traveling solicitor

of a nonresident firm and not a member of

the firm temporarily within the state does

not confer Jurisdiction over the firm. Under

Code Civ. Proc. Cal. § 411. providing for serv

ice on managing or business agent, cashier,

or secretary within the state of a foreign

corporation, nonresident stock company or

association. Booth v. Gamble-Robinson Com

mission Co., 139 Cal. 176, 72 Pac. 908. Where

a. partnership has no property subject to

attachment within the state, jurisdiction

over the firm or a. nonresident member cannot

be acquired by service on the resident mem

ber and attachment of his property and by

substituted service on the nonresident mem

ber. under V. S. 1641-1643. People's Nat.

Bank v. Hall 8: Bueli [Vt] 56 Ail. 1012.

00. Where he is a nonresident and in

Bastian v_
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An action of assumpsit may be maintained against a resident partner though

no jurisdiction can be acquired over the nonresident partner.”2 Where an action

is brought against a partner as indorser of a. partnership note, a recovery must be

by virtue of the note sued on, and not by virtue of any contract that might be im

plied from the application of the proceeds of the notes." A partner may set up

the defense of forgery to an action against him as indorser of a firm note.“

Pleading and proof of partnership—If the partnership, as alleged in the ac

tion, is denied by some of the partners, the burden of proof is on the plaintiff to

establish the joint liability of all the defendants,“ unless he amends and dismisses

the suit as to those shown not to be jointly liable." An allegation as to the ex—

istence of a partnership raises only the issue of partnership." If suit is brought

against a partnership in a wrong name, it may be pleaded in abatement."

The proof introduced by the plaintiff must be sufficient to sustain the action,

whether against the firm or an individual member.” In an action against one

partner, evidence of a. statement by another partner as to the purpose of the part

nership is admissible.‘ .

Judgment—In an action against a firm or partner, there may be entered a

judgment by default,2 or on the pleadings;a or judgment may he confessed.‘ Where

in a suit upon a joint obligation but one of the partners is served, and the others

do not appear, judgment may be had against the one served,5 and the others may

be brought in afterwards by scire facias.6

(§ 6) 0. Between partners.

soiVent, under Rev. St. Tex. arts. 1204. 1214,

1247, 1256, 1257, 1259. Scalfl v. State, 81 Tex.

Civ. App. 671. 73 S. W. 441.

91. And the surety on the bond. Scalfl v.

State, 31 Tex. Civ. App. 671, 73 S. W. 441.

92. On a. note signed by the firm under

V. S. 1174. People’s Nat. Bank v. Hall [VL]

58 Atl. 1012.

03. Pettyjohn v. Nat. Exch. Bank [Va.]

43 S. E. 203.

QM. Though the proceeds thereof were

used for partnership purposes. Pettyjohn v.

Nat. Exch. Bank [Va.] 43 S. E. 203.

95. If one of the defendants to an action

against a firm as surety on a bond denies

that he was such when the instrument was

executed. the burden is on the plaintiff to

show that such party was a‘partner at the

time and that he gave authority under seal

to its execution. Gordon v. Funkhouser, 100

Va. 675. An answer and amended answer by

one defendant. to an action against a named

flrrn, alleging that he is not or never had

been a member of the firm, and that the

goods sued for were not delivered to him,

and that he did not order them does not

sufficiently deny liability as a partner. Fen

nel] v. Myers. 25 Ky. L. R. 589. 76 S. W. 136.

In an action against several as partners,

some of whom deny the joint liability by a.

verified' plea, the burden of proof is upon

the plaintift to show the joint liability of all

the defendants, including those who failed

to file pleas. under Practice Act § 85, and the

common law. Powell v. Finn, 198 Ill. 567,

64 N. E. 1035

08. Powell v. Finn. 198 Ill. 567, 64 N. E.

1035.

97. An aVerment in an action. to charge

certain persons as partners on a note, that

they were partners, does not raise an issue

as to whether the parties other than the

signer of the note, had agreed to pay for

Curr. Law, Vol. 2—71.

General rule—As a general rule an action at

certain work for which' the note was given

in consideration of a certain interest on

money advanced by them and a certain per

cent. of the profits. Moore v. “’illiams, 31

Tex. Civ. App. 287, 72 S. W. 222.

98. It is not necessary in an action against

a. foreign copartnership in its trade-name to

state that such name has been filed. Adams

Exp. Co. v. State [Ind.] 67 N. E. 1033.

99. Where a. complaint alleges that the

defendant was carrying on business under a.

specified firm name and style. and the pro-at

shows a contract with a. firm composed of

defendant and another, an individual cause

of action against the defendant is not sus

tained. Holmes v. Daniels, 86 N. Y. Supp.

1. On a. partnership note, statement of a

mother, a. member, that she wished to e5<

tablish her son, the other member, in busi

ness. Sheldon v. Bigelow. 118 Iowa, 586, 92

N. W. 701.

I. But not against a. firm where all the

partners answer individually: though the

answers do not appear to be for the firm,

under Rev. St. Tex. arts. 1224, 1346 (Owen

v. Kuhn [Tex. Civ. App.] 7! S. W. 432), nor

against the individual members. on appeal,

where the action is against the firm, though

the appeal bond was signed by the individual

members (Williams v. Hurley. 136 Ala. 319).

8. Against a partner. in a. suit against a

firm on a note, where he does not deny sign

ing the note or that it was signed by his au~

thority. Fennell v. Myers, 25 Ky. L. R. 589,

76 S. W. 136.

4. Where an action, on a. note in the firm

name only, is brought in the irm name and

also naming the individual partners. judg

ment may be confessed in that form. Myers

v, Sprenkle, 20 Pa. Super. Ct. 549.

5, 6. Gormley v. Hartray, 105 Ill. App. 625.
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law will not lie by a partner or his representatives against his co-partners or their

representatives upon a demand growing out of a partnership transaction until there

has been a settlement of accounts and a balance struck.’ Such an action for a

balance due must allege the profits agreed upon or an account stated showing a bal

ance due the plaintii’r'.5 But this rule does not apply to an action by one person

against another who had formerly been his partner, upon an indebtedness a part of

which grew out of the formerly existing partnership between them.’ A partner

may maintain an action at law against his eo-partncr for money paid into the firm

capital for the latter ;‘° or for damages sustained through his bad faith in wrong

fully causing a dissolution,11 the measure of damages being the value of the part

nership to the injured partner.12 A partner’s right to recover money paid on a

contract of partnership induced by false representations is not waived by a settle

ment between the parties which is not carried out by the other partners."

A partner cannot maintain a suit in equity against his co-partner where he has

an adequate remedy at law.“ But a suit in equity for an accounting need only al

lege the partnership and facts showing undivided profits, which have not been

agreed upon." An accounting may be had by one partner against his co-paitners

though the accounts are so confused that an accurate account cannot be taken."

For fraud—Where one partner has fraudulently made secret profits at the ex

pense of his co-partner, the latter, unless estopped or barred by the statute of lim

itations, may bring an action at law for his damages, or rescind the transaction and

sue to recover money paid, or sue in equity for a_rescission of the transaction and

an accounting, or sue in equity for an accounting."

Between firms having a common member.—An action at law cannot be main

tained between the members of two firms having one member common to both."

§ 7. Dissolution, settlement, and accounting. A. Dissolution by operation of

law.—A partnership is dissolved by operation of law by the death of one of the

partners,“ except where provision for its continuance, in the event of such a con

tingency, is made by their previous agreement,” or by the will of the deceased part

ner, with the assent of the surviving partners.“

7. Benton v. Hunter [Ga.] 46 S. E. 414.

Where it appears that after a settlement of

the firm debts had been paid. amounts due

the firm had been collected and not account

dissoiutlon, not affected by any firm debt.

may be maintained. Benton v. Hunter [Ga.]

46 S. E. 414.

10. As money paid for his use. Newman

ed for. Salllant v. Densereau [R. 1.] 52 Atl.

1085. Where on the settlement of partner

ship accounts. a note is given to one partner,

Ind it is thereafter clearly proved that a.

charge against such partner was omitted

from the firm books, which was unknown

at the time the note was given, tbs error may

be corrected and the proper credit made on

the note. Barker v. Boyd. 2’. Ky. L. R. 1389,

71 B. W. 528.

8. A cause of action at law for a balance

due is not stated by a complaint alleging a

partnership and specific profits not accounted

for. but failing to allege the profits agreed

upon on an account stated showing a balance

due. Schulsinger v. Blau, 84 App. Div. [N.

Y.] 390. The doctrine of stale claim has no

application to a suit by a partner for a. bal

ance of profits due tour years after a. demand

for a settlement, if the defendant has. re

fused to make a statement during that time.

Stuart v. Harmon. 24 Ky. L. R. 1829, 72 S. W.

365; Id.. 25 Ky. L. R. 439. 75 S. XV. 257.

9. After dissolution, a petition against a.

former partner to recover a sum consisting

partly of an individual Indebtedness. inde

pendent oi‘ partnership, and partly of a sum

due from the partnership relation and its

v. Ruby [W. Va.] 46 S. E. 172.

11. McCollum v. Carlucci, 206 Pa. 312.

12. Not his share of the profits thereafter

made by the defendant carrying on the busi

ness. McCollum v. Cariucci. 206 Pa. 312.

18. Rambo v. Patterson [Mich] 95 N. W.

722.

14. An outgoing partner cannot sue in

equity for an accounting and to enforce the

contract by whhn he sold his interest to

the continuing partner and the latter as

sumed the firm debts. Pace v. Smith. 137

Ala. 511.

15. Though it does not ask

Schulsinger v. Blau, 84 App. Div.

390.

16. Where the partners against whom the

action is brought was responsible for the

confusion. Rowan v. Lamb [Miss.] 35 So.

427.

17.

18.

theretor.

[N. Y.]

Gates v. Paul. 117 Wis. 170. 94 N. W. 55.

For deceit. Taylor v. Thompson. 176

N. Y. 168, 68 N. E. 240.

19. Lincoln v. Orthwein [C. C. A.] 120 Fed.

880; Bass Dry Goods Co. v. Granite City Mfg.

Co.. 116 Ga. 176.

20. Lincoln v. Orthwein [C. C. A.]

For], 880,

120

Where the articles of partnership
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A partnership is also dissolved by operation of law by the insolvency of the

firm.“

(§ 7) B. Dissolution by act of partners—A partner has a. right to dissolve

the partnership for the misconduct of his co-partner.“

It may be dissolved by mutual agreement between the partners,“ by the re

tirement of one of the partners," or by notice of an intention to bring the contract

to an end;"'° but a partnership

eil'ects an adjustment of claims

is not dissolved by a general assignment where it

with its creditors so as to' resume business."

(§ 7) C. Dissolution by order of court—A dissolution cannot be granted by

the court unless all necessary
parties are joined in the suit."

(§ 7) D. Effect of dissolution. 1.
In generaZ.-—After dissolution, the gen

eral agency of each partner for the others is changed by operation of law to a special

agency, and is limited to selling goods,

other acts necessary or proper to wind up

authority, a partner, after dissolution,

lavvsuit.‘o

Upon the dissolution of a

debts,“l unless the creditors of

collecting assets, paying debts, and doing

the business ;" but in the absence of special

canth bind his co-partners by an expensive

partnership all the partners remain liable for firm

the firm by valid contracts release one or more of

them 5" nor does a dissolution ipso facto destroy the interest of the partners in the

firm property“

contracts.

or afiect the firm’s or partner’s rights“
or liabilities“ on subsisting

A new firm continuing to do business after the dissolution of the old firm can

of a trading firm provide for the manner of

withdrawal of a member, and there is an ap

parent intention to continue the firm in

definitely and for it to consist of many mem

bers it is not dissolved by the death or with

drawal of a. member. Moore v. May, 117

Wis. 192. 94 N. W. 45.

21. Lincoln v. Orthweln [C. C. A.] 120 Fed.

880. A father's will authorizing his son,

partner and executor to continue the busi

ness. In re Dummett. 88 Misc. [N. Y.] 477.

22. Btockdale v. Maginn [Pa.] 56 Atl. 489.

But the mere fact that a declaration recites

an assignment by plaintiffs and describes

them as co-partners and trustees of the as

signee does not show the insolvency of the

firm. Cole v. Shanahan, 24 R. I. 427.

23. Where two persons not as partners in

doing certain work and one is discharged

for a good cause. Leonard v. Sparks, 109 La.

543.

24. Wright v. Ross, 30 Tex. Civ. App. 207,

70 S. W. 234; Saillant v. Densereau, 24 R. I.

255; White v. Sayers [Va.] 45 S. E. 747. But

a contract of dissolution must not impose

conditions in restraint of trade. Dissolution

by a firm of physicians whereby one member

agrees not to practice in a certain vicinity

is invalid under Wilson's Rev. & Ann. St.

Okl. 1903. 55 819-821. Hulen v. Earel [0kl.]

73 Pac. 927.

25. Forst v. Kirkpatrick. 64 N. J. Eq. 578.

28. Where one of two persons, constitut

ing a partnership as to work for another,

ls discharged by such other notice by one

to dissolve the firm as to such work is sun}

cicnt. Leonard v. Sparks, 109 La. 543.

27. Consequently it is liable for promises

made by its members to pay in full compro

mised debts. Taylor v. Hotchkiss, 81 App.

Div. [N. Y.] 470.

28. Boyd v. Boyd [Tex. Civ. App.] 78 B.

W. 39.

29. Bass Dry Goods Co. v. Granite City

Mfg. Co., 116 Ga. 176. Where upon retire

ment of a partner he leaves part of the pur

chase price ot his interest with his co-part

ners to pay his share of the firm debts, which

they should be “compelled to pay." they may

apply such amount on debts which they are

legally bound to pay though they are not

sued. Rosenbaum v. Rosenbaum [Miss] 34

So. 324.

80. To which they have objected. Richard

v. Mouton. 109 La. 465.

81. Dissolution by agreement.

Metal Bed Co. v. Wallerstein, 84

924.

82. Bronx Metal Bed Co. v. Wallerstein,

84 N. Y. Supp. 924. Mere statements by a

creditor's manager to a. retiring partner's

statement of his being out of the firm, that

it was all right and he was satisfied, does

not show a release by the creditor. Id.

83. Smith v. Proskey, 82 App. Div. [N. Y.]

19.

34. The dissolution of a partnership does

not invalidate a policy of fire insurance in

the firm name as against a partner contin

uing the business, notwithstanding a pro

vision in the policy that it shall be void

“if any change, other than by the death of

an insured, take place in the interest, title

or possession of the subject or insurance."

Loeb v. Fireman's Ins. Co., 78 App. Div. [N.

Y.] 113, 12 Ann. Gas. 848.

35. Contracts previously made, and de

pending upon the continuance ot the part

nership, are not terminated by the death of

a partner, where provision is made in his

will for the continuance of the partnership.

with the consent of the other partner, and

an action may be maintained for a breach

thereof by one of the partners. Lincoln v.

Orthwein [C. C. A.) 120 Fed. 880.

Bronx

N. Y. Supp.
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not enforce an obligation due the old firm unless such right is acquired by a new

contract." Payments made to a new firm succeeding to a dissolved one, on ac

counts of the old firm carried as a running account, must be applied to the oldest

items unless specially appropriated."

(§ 7D) 2. As to surviving partner.—-A surviving partner, upon the death

of his co-partner, is entitled to all the assets of the partnership as trustee, for the

purpose of devoting them to the discharge of its liabilities." He may be held lia

ble for services rendered'at the request of a deceased partner.” Having the firm

assets in his hands, he may do anything in winding up the firm affairs which the

firm could have done,"0 as borrowing money to close up firm affairs.“ A surviving

partner’s indorsing a note, taken together with a. mortgage in the deceased part

ner’s name, to a third person together with other facts, prima facie establishes own

ership in the indorsee.‘2 But he has no right after dissolution to make new con

tracts to bind the firm assets," nor can he continue using the firm name unless he

has purchased the firm good will.“

In the absence of an express agreement to that effect, a surviving partner is

entitled to no extra compensation, beyond his share of the profits, for winding up

the firm business.“

A partnership liability may be enforced against a surviving member alone, as

it is joint and several.“ After settlement of the partnership estate, firm credit

ors may sue surviving partners for any unpaid balance.“

Aciions.-—All actions, after dissolution, upon claims in favor of or against the

firm must be brought by or against the surviving partners alone.‘8 Pending stat

utory administration by surviving partners, limitations do not run against the cred

itors’ right to pursue the survivors for any unpaid balance.‘9 In an action against

a surviving partner, an order for his examination before trial may be issued.50

80, $7. Forst v. Kirkpatrick, 64 N. J. Eq

578.

38. Brick v. Gerding', 67 Ohio St. 245, 65

N. E. 880; Huggins v. Huggins. 117 Ga. 151.

Notwithstanding a. mortgage thereon, and

breach of condition, in favor of a partner.

Erick v. Gerding, 67 Ohio St. 245, 65 N. E.

880.

39. Griffiths

67 N. E. 652.

40. Bass Dry Goods Co. v. Granite City

Mfg. Co., 116 Ga. 176; Bartlett v. Smith [Neb.]

95 N. W. 661.

v. Copeland, 183 Mass. 548,

41. Rosenthal v. Hasberg. 84 N, Y. Supp.

290.

42. The surviving partner having contin

ued to conduct the business without any ac

counting or settlement between him and

the deceased partner's representatives.

Grether v, Smith [5. D.] 96 N. W. 93.

43. Bass Dry Goods Co. v. Granite City

Mfg. Co., 116 Ga. 176. It a. surviving partner,

acting as traveling salesman. sells goods

which have already been sold by a. resident

partner, neither the firm assets nor the de

ceased partner‘s estate are liable for the

failure to deliver to the purchaser from the

traveling partner. Id.

44. Laws N. Y. 1897. c. 420, 5 20, subd. 1,

providing tor the continuance of firm busi

ness does not authorize it. Slater v. Slater,

78 App. Div. [N. Y.] 9.

45. Slater v. Slater, 78 App. Div. [N. Y.]

449. A son who is surviving partner and

also executor is not entitled to compensation

for winding up the firm business beyond his

commissions and legal share of the proilts.

In re Dummett, 38 Misc. [N. Y.] 477. Eur

viving partners acting as trustees for the

interest of a. deceased partner are entitled

to no compensation therefor, beyond the

benefit accruing from the increase in their

capital by the use of such trust fund. Evans

v. “'eatherhead. 24 R. I. 394. A surviving

partner is not entitled to compensation for

services rendered in continuing the business

with the deceased partner's administrator.

which services he was to furnish under the

articles of partnership. Hancock v. Han

cock's Adm'r. 24 Ky. L. R. 664, 69 S. W. 751'.

46. Fennell v. Myers, 25 Ky. L. R. 589, 76

S. XV. 136.

47. Though 2 Ball. Ann. Codes & St. Wash.

§§ 6188-6190 provide for administration of

partnership estates by surviving- partners.

Brigham-Hopkins Co. v. Gross, 30 Wash. 277.

70 Fee. 480.

4B. Brigham-Hopkins

Wash. 277, 70 Pac. 480 (citing Shumaker.

Partn. p. 438). An action to recover taxes

improperly assessed on firm property is

properly brought in the name of the surviv

ing partner, on dissolution by death of one

of the partners. Miller v. Kern County, 137

Cal. 516. 70 Pac. 649.

r 49. Brigham-Hopkins

Wash. 277, 70 Pac. 480.

60. Gee v. Alvarez, 87 App. Div. [N. Y.]

157. The proper proceeding to produce firm

books to refresh a. surviving partner's mem

ory is by a. subpoena duces tecum and not

by the order for his examination before trial.

Code Civ. Proc. N. Y. t 872. subd. 7, allowing

Co. v. Gross. 80

Co. v. Gross, 30
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Liability to estate of decedent—In all his transactions, a surviving partner

must act in the most perfect good faith towards the decedent’s estate,‘u and have an

accounting with the deceased partner’s administrator within a reasonable time ;“

but he is not required to account for the value of the good will of the firm, which

he did not buy or use, and which the deceased’s administrator did not order to be

sold." If a. surviving partner continues the business beyond a reasonable time, the

deceased partner’s administrator is entitled to the sum due on settlement with in

terest from the time when settlement should have been made,“ or to the principal

sum with his share of the profits.“ A surviving partner accounting as executor of

a deceased partner cannot be compelled to account for partnership affairs where the

estate of another deceased partner is not represented ;°° but he may be charged with

amounts admitted by him to have been received by him as executor from himself

as survivor," though he cannot be allowed, as executor, charges which were liens

on property at the time of conveyance by him to his testator."

If, in continuing the firm business, he so mingles his own property with that

of the firm that they are not able to be distinguished or separated, the whole be

longs to the firm estate.“ ' .

(§ 7D) 3. As to continuing or liquidating partner.—A liquidating partner

of a mutually dissolved firm occupies the position of an agent,“ but he cannot, in

the absence of special authority, bind his co-partners by a contract for which the

firm assets are not bound,61 or contract new obligations, contrary to the contract

of dissolution ;"2 nor can he be charged with the debt of an insolvent debtor, unless

it is shown that the debt was collectible and a. demand was made upon him to sue

the debtor.“ And when summoned in attachment proceedings by a. co-partner,

he is not bound to pay the latter his share of the firm assets until the determina

tion of the attachment.“ An agreement for dissolution, vesting all the firm as

sets in the liquidating partner, does not give him absolute title thereto, which

passes to his representative on his death, but another partner may take possession

thereof for the purpose of completing the liquidation.“

such' an order refers only to the examination

of an officer of‘ a corporation. Id.

51. A surviving partner, who is also ex

ecutor, may purchase the sole legatee's in

terest in firm property if done in good faith

and after the legatee has had independent

advice. The sale will not be set aside after

12 years. Littell v. Hackiey [C. C. A.) 126

Fed. 309. A bond given by a. surviving part

ner for the faithful performance of his du

ties is intended for the benefit of the de

ceased's partner's heirs or devisees, and not

for that of the firm creditors, under Act May

2, 1893 (19 Del. Laws. 1). 1120, c. 774). State

v. U. S. Fidelity & Guarantee Co. [Del.] 66

At]. 607.

52. Huggins v. Huggins, 11'! Ga. 151. If

he continues the business beyond a reasona

ble time. the deceased's partner's administra

tor may have an injunction against him.

where the surviving partner is insolvent or

there is other reason to expect loss to the

estate. Id. But if the surviving partner is

solvent and is conducting the business with

out a loss, and he can comply with any final

decree, he will not be enjoined and a receiv

er appointed. although he continues the firm

business beyond a. reasonable time. Id.

Where there i no objection, on the part of

the deceased partner's representatives or

creditors, to the surviving partner's failure

to have a. partnership settlement, and the

defendant makes no defense. :1 Judgment to

A liquidating partner is

quiet title should be granted to a. transferee

of the surviving partner. Grethe v. Smith

[S. D.] 86 N. W. 93.

63. In a. proceeding therefor six months

after the sale of other firm property. Hutch

inson v. Nay, 183 Mass. 355, 67 N. E. 601.

54, 55. Huggins v. Huggins, 117 Ga. 151.

56. For the purpose of charging him as

executor with moneys in excess of those ad

mitted by him in his account to be due from

him as survivor. In re Mertens' Estate, 39

Misc. [N. Y.] 612.

57, 58. In re Mertens' Estate, 39 Misc. [N.

Y.] 512.

59- Tufts v. Latshaw, 172 M0. 859, 72 S.

W. 679.

60. Smith v. Proskey, 82 App. Div. [N. Y.]

19.

61. Bias! Dry Goods Co. v. Granite City

Mfg. Co.. 116 G0,. 176.

62. A partner, who has sold out his inter

est to his co-partner under an agreement

that the latter may continue to use the firm

name but not contract new obligations there

under. may have an injunction and a receiv

er appointed where the continuing partner,

who is insolvent, purchases goods in the

name of the old firm. Joselove v. Bohrman

[Ga.] 45 S. E. 988.

03, M. Lyons v. Lyons [Pa.] 66 At]. 54.

65. Smith v. Proskey, 82 App. Div. [N- Y-]

19.
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personally liable for the acts of agents appointed by him in firm afiairs." If

such agent is also a surviving partner, his liability will depend upon whether he

acted as agent or as surviving partner."

The contract of dissolution may expressly provide for the continuance of the

business by one of the partners, who is to collect outstanding indebtedness and

assume and pay all debts owing by the firm.“ But this assumption of debts only

includes existing liabilities at the time of the dissolution.‘m

A beneficiary under a liquidating trust may invoke relief in equity to prevent

the trustee from selling the firm property before the firm indebtedness is ascer

tained" and where a credit to a beneficiary appears on the books of the firm of

which amount one of the partners is trustee, the latter may maintain an action

against his co-partner who has taken over the firm property therefor."

Compensation.—-—A partner acting for the partnership after dissolution cannot

claim compensation for his services in the absence of an agreement to that ef

fect." ‘

(§ 7D) 4. As to retiring partner.—-A retiring member is not liable for past

debts of the old firm where the creditor has agreed to look to the new firm for his

debt," nor are retiring members liable for the fraud of a remaining member pracs

ticed for his own benefit and not as agent of the firm.“ Retiring partners are

sureties as to the remaining partners of firm obligations assumed by him."

Retired partners who had paid debts of the partnership while they were part—

ners are not entitled to participate in the assets of the partnership which continued

in business with new members and subsequently became insolvent."

Where a retiring partner breaks his contract not to enter into the same busi

ness in the same town, his former partner must recover all of his damages, past.

present, and future, in one action."

, (§ 7D) 5. As to estate of deceased partner.—The estate of a deceased part

ner is entitled to share in the benefits of the firm name thereof the same as in the

distribution of other firm property," but the trustees of a deceased partner are

entitled to charge only simple interest on a firm debt to the deceased, not evidenced

66. Where a liquidating partner author

izes an agent to sell certain goods to a

named person, he is personally liable to a

purchaser from such agent for a. breach of

contract. by subsequently selling and deliv

ering the same goods to another, though

prior to the agent's sale. without. revoking

the agent's authority, and without notice of

such sale to the agent or his purchaser.

Bass Dry Goods Co. v. Granite City Mtg. Co.,

116 Ga. 178.

67. Where the purchaser is ignorant of the

appointment of one of the surviving partners

as liquidator. Bass Dry Goods Co. v. Gran

ite City Mfg. Co.. 116_Ga. 176.

08. Dorwln v. Laughiin, 117 Wis. 617, 94

N. W. 641.

00. it does not include a liability arising

subsequent to the dissolution on a contract

made before it, as a. subsequent failure of a

title of warranty and judgment thereon

against the firm. Darwin v. Laughlin, 117

Wis. 617. 94 N. W. 641.

70. Where the firm manager had nbscond

ed taking with him the books of the firm.

Deckert v. Chesapeake Western Co. [V2.1

45 S. E. 799.

71. McCarthy v. Donnelly [Minn.] 95 N.

W. 760.

72. Cashier of an inolvent banking firm.

Stockdale v. Maginn [Pa.] 56 Atl. 439. 'Where

upon dissolution of a. law firm. undisposed of

cases are assigned to different members.

services rendered by one partner to another

in conducting one of such cases are presumed

to be gratuitous. Lamb v. Wilson [Neb.] 92

N. W. 167.

78. Hamilton v. Smith, 120 Iowa, 93, 94

N. W. 268.

74. Taylor v. Thompson, 176 N. Y. 168. 65

N. E. 240.

75. Where partners sell out their interest

to a co-partner, including a lease to the

partnership, and he assumes all the obliga

tions of the firm including the rentals. they

are sureties as to the rents. as between them

and him. Doxey‘s Estate v. Service, 30 1nd.

App. 174. 65 N. E. 757.

76. Stockdale v. Maginn [Pa.] 56 All. 439.

77. Downs v. Woodson. 25 Ky. L. R. 566.

76 S. XV. 152. An instruction. in an action

against is retiring partner for his breach of

contract not to engage in the same business

in the same town, authorizing the Jury to

estimate the damages at such sum as would

fairly compensate the plaintiff for the loss

of profits and good will. as the natural and

necessary result of the breach of contract is

not objectionable, as authorizing the jury

to find double damages. Id.

78. Slater v. Slater, 175 N. Y. 148. 67 N. E.

224.
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by security and upon which no interest had been charged." The heirs at law of a

deceased partner cannot sue for the deceased’s share of unadministered firm as

sets."0

Where the articles of partnership provide for the continuance of the firm, in

case of the death of one of the partners, by the surviving partner and the deceased

partner’s representative, the deceased partner’s estate and distributees are liable for

its share of the amount for which the firm is liable."1 And where an executor of

a deceased partner signs a firm note in his individual capacity together with the

surviving partners, he is liable as joint maker,“2 and is liable to contribute to the

payment of such note, without a partnership accounting." .

A firm creditor cannot proceed against the estate of a deceased partner until

he has exhausted his legal remedy against the surviving partner ,8‘ but the return

of an execution unsatisfied on a judgment against a surviving partner is an ex

haustion of legal remedies against such partner and entitles the creditor to an ac

tion against the estate of the deceased partner." And a plea that such execution

was obtained by collusion of the plaintifi and surviving partner will not defeat

the action unless complicity of the sheriff is shown."

(§ 7) E'. Accounting. Right t0.—Partners may of course state their ac

count by private agreement and such statement is binding on them." But in the

absence thereof they are entitled to an accounting by the court, where the firm

business has been abandoned for some time,“ and a partner may pursue such right,

unless it has been defeated by his negligence or laches,"° but a partner cannot re

cover where a settlement is unable to be made," though he will not be prevented

from recovering, by the fact that the partnership agreement does not state the pro

portion in which the partner’s shares in the profits shall be divided,"1 nor can he

claim an interest or share in the proceeds of property that belongs exclusively to an

individual partner.”

Although, in a suit for the dissolution of an alleged partnership and an ac

". Though‘ interest for part of the time

was credited to it without the knowledge of

the deceased or his cestui que trust. Evans

v. Weatherhead, 24 R. I. 394.

80. But suit for the asset should be by the

administrator. or administrator de bonis non,

of the partnership. Pullis v. Pullis [Mo.]

‘17 S. W. 753.

81. On a note guaranteed by it. Ha: v.

Burnes, 98 Mo. App. 707, 73 S. W. 928.

82. Not as surety. Fitch v. Fraser, 84

App. Div. [N. Y.] 119.

83. Fitch v. Fraser, 84 App. Div. [N. Y.]

119.

84. Under Laws N. Y. 1897, c. 420. § 6,

making every general partner liable to third

persons jointly and severally for all the

partnership obligations. Leggat v. Leggat.

79 App. Div. [N. Y.] 141. The order and

judgment of the District Court or Alaska on

a petition for an allowance of a claim against

I. deceased partner's estate may be a decree

in equity settling partnership accounts where

the petition contained all the averments of a

bill in equity. Esterly v. Run [0. C. A.]

122 Fed. 609.

85, 86. Leggat v. Leggat, 79 App. Div. [N.

Y.] 141.

87. Where on dissolution the members

have a private accounting, under an agree

ment which recites that conveyances to one

another, of the share of each, were in full

payment or the interest of each, one partner

cannot thereafter recover from another part

ner on a book account existing at the time.

Nystuen v. Hanson [Iowa] 91 N. W. 1071.

88. Schulsinger v. Blau, 84 App. Div. [N.

Y.] 390. '

89. A court of equity will not settle part

nership accounts, where the partners have

all been equally negligent in tailing to keep

proper accounts, and have unduly postponed

a settlement, until one of them, or important

witnesses. have died, or records been de

stroyed. Garnett v. Wills, Z4 Ky. L. R. 617,

69 S. W. 695. But a waiver of a requirement

in a partnership contract for annual inven

tories is not such laches as will defeat a

partner's right to an accounting and settle

ment of the firm business, after five years.

Petty v. Haas [Iowa] 98 N. W. 104.

90. Because of the confused condition of

the books, where he does not show that the

duty of keeping such books was on the oth-‘

or partner. Slaughter v. Danner [Va.] 46 S,

E. 289. .

91. Where the parties agree as to amount

of plaintiff‘s recovery if entitled to relief.

McMurtrie v. Guiler, 188 Mass. 461, 67 N. E.

358.

92. In an action for an accounting after

dissolution, partners are not entitled to a

share of the Proceeds received by one part

ner from a. sale of property owned and

leased by him individually, and which he

had leased to the firm, nor in the value of a

new lease made by him, and which he sublets
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counting and distribution of assets, it is found that the contract did not constitute

a partnership, the court may refuse to dismiss the complaint, and proceed to take

the accounting."

A partner cannot complain that a theory on which an action for an accounting

is tried is erroneous, where such theory is adopted at his instance.“

Who may sue—As a general rule a suit for an accounting and dissolution may

be brought by any partner,“5 or his administrator,“ and all persons who are inter

ested may intervene and be made parties."7

Jurisdiction of accounting—A court of equity has jurisdiction of 'a suit be

tween partners for an accounting and dissolution,98 but ordinarily a court of equity

will not take an accounting of partnership affairs, unless the suit is brought for the

purpose of dissolution,” though this rule will be relaxed in some cases.1

Remedy and plcading.—-The proper form of adjusting partnership accounts

is by an account rendered or a bill in equity.‘

The pleadings in a bill for an accounting and dissolution must state the fact

of partnership, a dissolution or grounds therefor, and unsettled firm accounts,8 but

an averment of a willingness to do equity is unnecessary.‘ A supplemental bill

may be filed to a suit for an accounting, stating an agreement, after suit begun,

as to how the partnership accounts should be stated.“

A pleading to impeach a partnership settlement of accounts, on the ground of

fraud or mistake, must allege the particular facts constituting the fraud or mis

takes.‘

in the firm. Robertson v. Winslow, 99 Mo.

App. 546. 74 S. W. 442. .

Man v. Shortle, 76 App. Div. [N. Y.]93.

586.

94. The other partner objecting. Yarwood

v. Billings, 31 Wash. 542, 72 Fee. 104.

05. A married woman, contributing the

services of her husband to a partnership,

may sue for an accounting, though she failed

to contribute the capital she agreed to. Orr

v. Cooledge, 117 Ga. 195.

06. It cannot be brought by the heir of a.

deceased partner, in the absence of fraud,

collusion, or danger 0t irretrievable loss, un

der V, S. 2445. Mason v. Hicks [Vt.] 56 Atl.

1011.

W. A legatee of a deceased member is not

strictly so interested in such an action by an

administrator of another deceased member,

under Code Civ. Proc. N. Y. § 452. Merten

v. Mertens, 8'! App. Div. [N. Y.] 295. But

such a legatee is so interested in such an

action against a surviving partner who is

executor to the testate member and who

was acting hostile to the estate. Id. An

intervening creditor in a bill for an account

ing, whose debt is established in the ac

counting, is entitled to a decree without

filing a cross-bill. Kelley v. Shay, 206 Pa.

208.

88- A court of equity alone has jurisdic

tion of a suit for an accounting'by an admin

istrator, against a surviving partner, where

the latter has mingled the partnership prop

erty with his own. Tufts v. Mtshaw, 172

M0. 359, 72 S. W. 679. The district court has

Jurisdiction to determine a. claim, by a. sur

viving partner against his deceased part

ner's estate. involving an accounting of part

nership affairs under Alaska Code tit. 2, M

790, 791, 794, 795 (Act June 6, 1900, c. 786, 31

St. 457, 458. 462). Esterly v. Rue. [C. C. A.]

122 Fed. 609. A district court has jurisdic

tion of an accounting, when the record of

appeals shows that all the parties interested

were in court, and shows that all debts ex

cept those of partners have been settled, and

that a settlement in the probate court would

involve unnecessary expense. Aram v. Ed

wards [Idaho] 74 Pac. 961.

99. Lord v. Murchison, 80 App. Div. [N.

Y.] 194.

1. Where there is a dispute as to the con

struction ot partnership agreement, as hear

ing upon a. contract by one of the partners

with a. third person, it may take an account

ing as to the matters in controversy. Lord

v. Hull, 80 App. Div. [N. Y.] 194.

2. McCollum v. Carlucci. 206 Pa. 312.

8. A dissolution is sufficiently alleged in

a complaint tor an accounting, by stating

that the firm business was carried on in ac

cordance with the partnership articles, until

a. certain time. when it was discontinued.

and the parties have ceased to do business

under said agreement. Schulsinger v. Blau,

84 App. Div. [N. Y.] 390. A cause of action

for dissolution and an accounting is stated

by a. complaint alleging that his copartner

and a third person conspired to prefer a

fraudulent claim against the firm, and ob

tained a. judgment against it without his

knowledge, and sold the firm assets. thereby

depriving him of his interest. Green v.

Tuchner, 87 App. Div. [N. Y.] 314. A petition

for an accounting by the beneficiaries, under

the will of a. deceased partner. on the ground

of a. compromise between the defendants

and trustees under the will. must allege facts

showing an injury to plaintiffs; otherwise

it is insufficient. Jones v. Proctor, 24 Ohio

Circ. R. 80.

4. A petitioner in a. suit for the dissolu

tion and settlement of a. partnership at will

need not other to do equity. Vl'right v. Ross,

30 Tex. Civ. App. 207, 70 S. W‘. 234.

5. McMurtrie v. Guiler, 183 Mass. 451, 67

N. E. 358.
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Time of suit—A bill for an accounting for interest and profits cannot be

maintained until the expiration of the partnership.’ N0 demand is necessary be—

fore bringing an action for an accounting.“

The statute of limitations begins to run against an action for an accounting

by one partner against his co-partner, only from the time the partnership affairs

have been entirely closed.“

Receivers—A receiver is not appointed as'a matter of right, in a suit for an

accounting and dissolution,‘0 but his appointment is within the sound discretion of

the court,11 and it must be made to appear that the firm assets are in danger of

being wasted, or misappropriated, by the defendant partners,12 and it is not neces

sary to show as a condition thereto that the defendant partner was insolvent."

The appointment of a receiver may be refused, upon the execution of a bond by the

defendant to comply with the judgment of the court.“ It is within the power

of the court to take such bond, in order to obviate the necessity of a receiver,16 and

where it is given the defendant is estopped to dispute the court’s right to include

certain matters in the judgment."

The court may appoint as receivers, liquidating trustees previously appointed

by the partners."

A receiver may carry on the partnership business temporarily where the interests

of the parties require it." He should pay unpaid firm accounts out of partnership

assets." The rule that the receiver should not pay debts without previous order of

court may be modified, and such procedure sanctioned, either by previous order or

subsequent approval.2°

An order directing the receiver to turn over the property to the partners need

not be made, where the conduct of the parties has been such as to lead the receiver

to consider that the whole matter has been abandoned.21

6. Evidence of other facts is not admis

sible. Anderson v. Anderson, 25 Utah, 164,

70 Fee. 808.

7. By the representative 0! a. decedent.

against a surviving partner continuing the

business under the articles of co-partnership.

Brew v. Hastings. 206 Pa. 165.

8. Formal notice of dissolution is not nec

essary to an action for the dissolution of a.

partnership at will.

Civ. App. 207, 70 S. W. 284.

0- Weber v. Zacharias. 105 Ill. App. 040.

From the termination of the partnership.

Petty v. Haas [Iowa] 98 N. W. 104. In an

accounting of a. partnerhip tor dealing in

cattle, where the petition mentions a. last

sale, the statute of limitations begins to run

from such sale. Bluntzer v. Hirsch [Tex. Civ.

App.1 76 S. W. 326. Evidence held suflicient

to show a. bar, by limitation, of plaintii't's

suit for dissolution, an accounting, and ap

pointment at a receiver. Fellowes v. John

son. 86 N. Y. Supp. 436.

10. But to preserve rights.

Huggins, 117 Ga. 161.

11. Silveira v. Rese, 138 Cal. xix, 71 Fee.

515.

12. Where there is evidence that one of

the partners is mlsappropriating and wasting

the firm assets. Fink v. Montgomery [Ind.]

68 N. E. 1010.

18. Fink v. Montgomery [Ind.] 68 N. E.

1010.

14. Where the appointment would involve

damage to both parties which would be

avoided by the giving oi! the bond. Cary v.

Dalhofl! Const. Co.. 126 Fed. 584. Where, in

Huggins v.

Wright v. Ross, 30 Tex. -

a suit for an accounting the defendant is re

quired to give a bond to obviate the appoint

ment oi.’ a receiver. subsequent paymEnts

made by him in partnership matters are at

his peril, unless directed by the court. after

notice to the complainants and opportunity

given to defend. Id.

6815. Cary v. Dalhoi'l Const. Co., 126 Fed.

18. Requiring him to pay interest on part

nership funds while in his hands. Cary v.

Dalhoi! Const. Co., 126 Fed. 584.

17. Deehert v. Chesapeake Western Co.

[VB-.1 45 S. E. 799.

18. Under an order authorizing him to

manage, control. and dispose of the partner

ship property, the receiver, an experienced

man, may carry on the manufacture of lum

ber at the request of the partnership, 8. saw

milling firm. to fill a. partially completed con

tract. Rochat v. Gee, 137 Cal. 497, 70 Fee.

478.

10. And they should not be credited to

either party. Snyder v. O'Beirne [Mlch.] 93

N. W. 872.

20. Payment of creditors threatening at

tachment in order to enable completion of

existing contracts. Rochat v. Gee, 137 Cal.

497, 70 Pac. 478.

21. The personalty had been disposed of.

nothing had been done in the premises for

ten years. the saw-mill operated by the firm

abandoned and aIIOWed to become dilapidat

ed, and there was no other property which

had been used by the partners except certain

realty. held under contract of purchase which
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Credits and charges—Among other things that a partner should receive credit.

for, on an accounting, are the amount he has put in the firm business,22 money ad

vanced on a firm transaction," cash turned over by him to a receiver," property

with which he had been erroneously charged,“ a partial payment on a firm note,"

money borrowed by him and used by the firm," a personal check to pay a firm debt,

and so applied," money paid for insurance on firm property,2° money paid for land

for the firm,“ or money paid for a watchman.‘l But he cannot be credited with

property sold, unless he shows why he has not collected the purchase money,” with

an amount due him by the firm, on a partnership accounting, but credited upon

his indebtedness to the plaintiff, upon his guarantying a certain sum as the plain

tiff’s share of the profits," with money borrowed by the firm to pay for certain

articles,“ with items for repairs and other expenses included in the estimated ex

penses on which the account is based,35 with statutory damages on the amount due

him."

A partner should be charged for firm funds paid out for his individual debt,"

or for his proportionate share of the loss in a transaction," but he cannot be

charged with money borrowed on a firm note and used in firm business,” nor with

notes, the proceeds of which were used by the firm, and which were paid by the

firm,‘0 nor with. money used by a partner to pay firm taxes.“

Among the numerous items that may be considered on the expense account,

as a credit against the gross sales, in a. firm accounting, are, salaries of partners,“

an item paid to Dun’s Agency by the firm,“ and other costs of conducting the busi

ness.“ But the cost price of property in the hands of a receiver should not be

credited against the gross sales price of such property, where the accounts are

taken upon the theory that the cost price was charged against the gross sales.“

Property sold to a partner and that charged to him, should be included in the gross

sales.“ A mortgage may constitute a valid charge against the firm property."

was defaulted. Brigham-Hopkins Co. v.

Gross, 30 Wash. 277. 70 Fee. 480.

that year. and that the business was operat

ed at a loss. Yarwood v. Billings, 31 Wash.

22. Rowan v. Lamb [Miss] 85 So. 427.

23. Though it results in a loss. Finlet

ter v. Baum [Pa.] 56 Atl. 941.

24, 25. Rowan v. Lamb [Miss] 35 So. 427.

26. Where the note is finally taken up by

the firm. Rowan v. Lamb [Miss] 35 So.

427.

27. Where he borrows it on his own note.

and pays it off himself. the amount thereof

with legal interest should be charged to

the firm. Rowan v. Lamb [Miss] 35 So. 427.

28, 20, 30. Rowan v. Lamb [Miss] 85 So.

427.

31. Where such expense is included in an

expert‘s estimate. upon which the accounting

is based. Rowan v. Lamb [Miss] 35 So. 427.

32. The mere entry of the purchaser's

name on his account is not sufficient. Rich

ard v. Mouton. 109 La. 465.

33. it cannot again be credited to him as

due by the firm. Barber v. Morgan [Tex.

Civ. App.] 76 S. W. 319.

84. As capital on his final

Rowan v. Lamb [Mlss.] 35 So. 427.

35. Rowan v. Lamb [Miss] 35 So. 427.

38. ‘Vhere a. decree in his favor is re

versed on appeal by the other partner. Row

an v. Lamb [Miss] 35 So. 427.

7. Hart v. Hart. 11? Wis. 639. 94 N. W.

890.

38. Flnletter v. Baum [Pa.] 56 Atl. 941.

it is error to exclude plaintiff's share of a

loss in a. particular year. where it is shown

that no settlement of accounts was had for

accounting.

542, 72 Fee. 104.

$0, 40- Rowan v. Lamb [Miss] 35 So. 427.

41. For if so charged it would have to

be credited to him again. Rowan v. Lamb

[Miss.] 35 So. 427.

0. Where the partnership contract pro

vides for a monthly salary to each partner.

and a yearly division of the net profits. Bis

sell v. Hood [Va.] 44 S. E. 715.

43. Rowan v. Lamb [Mlss.] 85 So. 427.

44. The costs of conducting a certain

business may be based on the estimates of

experts in that business. where the accounts

are in such a. state that such costs cannot

otherwise be estimated. Rowan v. Lamb

[Miss] 35 So. 427. A commissioner, to whom

the accounting of a manufacturing partner

ship is referred. may accept an agreement

of counsel as to the cost of manufacturing a

certain product. McBrayer v. Hanks“ Ex'rs.

24 Ky. L. R. 1699. 72 S. W. 2.

45. Rowan v. Lamb [Miss.] 35 So. 427.

40. Where such sales are charged to him

on his account. Rowan v. Lamb [Miss.] 35

So. 427.

47. A partner in a nontrading firm, plain

tii't in an action for dissolution and account

ing. ls estopped to deny the validity of a

mortgage as to his interest. where it was

executed by all the members. except himself.

to secure a loan of money used in the firm

business. Matthias v. Herth, 31 Wash, 665,

72 Fee. 480.
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Where the firm consists of but two members, an individual claim of one part

ner against the other may be asserted in a partnership accounting, if it would not

complicate the settlement of accounts.‘8

The trustees of a deceased partner may be allowed to deduct bad debts of the

firm from the deceased’s interest.“

Interest—As a general rule interest will not be allowed on balances due on an

accounting between partners," unless it appears to be the intention of the parties

to allow it,“ though a court of equity may allow it, where, under the circum

stances, it is just and equitable to do so," but no interest should be allowed where

the accounts cannot be correctly stated, even after the evidence is in, and the time

from which it should be charged cannot be equitably fired, and different balances

were struck on appeal." Where interest is allowed against a managing partner,

it should be only from the time when a final balance is stated.“

Reference—Evidence.—Where the accounts are complicated and long, it is

usually the practice to refer the same to a referee or other officer to take testimony

and state the account,“ and his finding there reported to the court.“ The referee

or other officer may hear testimony in the cause," and may compel the production

of books and papers." Where the partners deny, in their answer, that they have

the firm books or know where they are, secondary evidence of their contents may

be admitted, without serving them with notice to produce the books.“

49. Barber v. Morgan [Tex. Civ. App.] 76

S. W. 819.

49. Evans v. Weatherhead. 24 R. I. 394.

50. Rowan v. Lamb [Miss.] 35 So. 427.

Interest will not be allowed on an alleged

balance overdrnwn. before settlement, where

there has been a settlement of partnership

accounts on a certain date. Richardson v.

Hatch [N. J. Eq.] 55 Atl. 1116.

51. Where the plaintiff's decedent was

tether oi! the defendants, and showed a dis

position to be lenient in enforcing demands

against them during his lifetime. Safe De

posit & Trust Co. v. Turner [Md.] 55 Atl. 1023.

52. Such allowance is within the discre

tion of the court. Rowan v. Lamb [Miss.] 35

So. 427. Interest should be allowed on an

amount due a partner from the date when

due. where the other partner keeps all the

firm property and accounts. and refuses to

render a'statement when requested. or to pay

him anything. Corralitos v. Mackay [Tex.

Civ. App.] 72 S. W. 624. Against a partner.

who retains the proceeds of sales of partner

ship property. from the date when so re

ceived. Powell v. Horrell, 92 Mo. App. 406.

A partner of a judgment debtor, having in

his possession money belonging to the ex

ecution creditors, must pay interest thereon

where he seeks relief in equity. Weber v.

Zacharias. 105 Ill. App. 640. -

53. Rowan v. Lamb [Miss.] 35 So. 427.

54. From the time of decision of the Su

preme Court where it materially modifies the

Judgment of the lower court. Hart v. Hart,

117 Wis. 639. 94 N. W. 890. But a referee

should not be appointed to take and state

accounts. upon the motion of a. liquidating

partner. against the other partner‘s objec

tion, until the latter has had an opportuni

ty to accept the liquidating partner‘s state

ment of accounts. Diehl v. Dreyer. 84 App.

Div. [N. Y.] 247.

55. Where, in an action for an accounting.

the existence of the partnership is in issue,

an order of reference will not be granted un

der Code Civ. Proc. 5 1013, until such issue

has been determined. Jones v. Lester. 7'!

App. Div. [N. Y.] 174.

58. The finding or the referee as to amount

due plaintiff in an action tor an accounting,

held not excessive. Aronson v. Greenberg.

78 App. Div. [N. Y.] 639. The master‘s giving

credit to two partners, who had been accus

tomed to draw out their share of the profits.

for the amounts shown on the books to be

due them, and finding that the balance of the

firm assets should be credited to a partner

allowing his share oi! the profits to remain

in the business, is not an erroneous method

of accounting. Ernst v. Sehmitz. 207 Ill. 604.

69 N. E. 923.

57. The testimony of experts may be ad~

mitted to show the cost of conducting a“

business. where no expense account had

been kept by the defendant for some time.

and the one which had been kept was incor

rect, and to add to the amounts estimated by

them. all expenses that could be shown.

Rowan v. Lamb [Miss.] 35 So. 427. Evi

dence that shares of stock purchased by a

firm were of a specified value at the time of

purchase, held insuificient to sustain such

finding. Reilly v. Freeman. 84 App. Div.

[N. Y.] 433.

58. A partner is bound by entries in the

firm books it he fails to inspect or object to

any charges therein against him. Safe De

posit & Trust Co. v. Turner [Md.] 65 Atl.

1023. A book showing transactions for the

firm is inadmissible. in the absence of identi

fication or proof of its genuineness. VVillson

v. Morse. 117 Iowa. 581, 91 N. W. 823. Nor

are statements from such a book admissible

where the book is not in evidence. Id.

59. Safe Deposit & Trust Co. v. Turner

[Md.] 55 Atl. 1023. Balance sheets taken

from firm books by the bookkeeper, whose

testimony identifies them, are admissible as

secondary evidence of the contents of the

books. which have been lost. Id. A partner

admitting a balance due by him as shown
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The burden of proving certain matters in a partnership accounting is on the

party relying upon them.“

Decree—The decrce must conform to the pleadings and proof.“1 The court

may order a sale of firm assets.“2 .

After payment of firm debts, the court may divide the property in kind,“ or

it may enter a money judgment against one of the partners, such as the state of

accounts requires,“ but it will not render a judgment on a cause for which the

plaintiff has a remedy at law.“

Apportionment of costs.—The apportionment of costs, in a suit for an account

ing and dissolution, rests in the sound discretion of the trial court, under general

established rules as to what is equitable in such matters, and subject to review for

abuse of judicial authority.‘m They may be compelled to be paid by one of the

partners," or may be apportioned equally between them all."5 A larger per cent of

the costs of appeal should be adjudged against a partner, where such costs are in~

creased through his fault.”

Opening or correcting settlement—A partner cannot demand an accounting

in equity after the partnership affairs have been wound up, unless he can do so

with clean hands]0

§ 8. Limited partnerships. Formation.——The formation of limited partner

ships is regulated by statute as by requiring that it shall consist of not less than

three partners," or by requiring it to post up a sign-board containing the name and

style of the firm and in addition thereto the given and surname of each member

by balance sheets produced by him. and

taken from the firm books. is estopped to

deny the correctness of such sheets. 1d. But

his statement that the balance sheets were

in the bookkeeper's handwriting is not an

admission of the indebtedness shown there

by. if he did not have the sheets at the time.

Id.

00. The burden is on the plaintiff, in an

action for an accounting, to clearly and satis

factorily show that land in the name of a

partner belongs to the firm: it must be shown

by more than a. mere preponderance of evi

dence. Tregea v. Mills [Wyo.] 72 Fee. 578.

The burden of proving a falling of! in re—

ceipts, or increase in disbursements, is on

the one alleging it, where he had wrong

fully excluded his partner from the busi

ness. Aronson v. Greenberg. 18 App. Div.

[N. Y.] 639.

61. Where a bill for an accounting prays

that a. firm agent should not pay certain

moneys to the defendant, a. decree in‘favor

of the plaintiff on a general accounting may

be entered; but awarding the balance in the

agent's hands to the plaintiff is erroneous.

McGinn v. Benner, 22 Pa. Super. Ct. 134.

62. Where such property is of such a char

acter as to require sale before a. settlement

can be made. and where it appears that its

sale will hasten the settlement, and it does

not appear that any injury will result there

from. Whitney v. Whitney. 25 Ky. L. R.

1142, 17 S. W. 206. A list of customers of a.

partnership of insurance agents. with the

dates of the expiration of their respective

policies. is not a. firm asset which may be

sold separately, on an accounting. Id., 24

Ky. L, R. 2465, 74 S. W. 194.

83. W'here a. sale thereof would give one

of the partners an advantage in the bidding.

Kelley v. Shay. 206 Pa. 208.

M. In a suit for partition of personality

and an accounting. Yarwood v. Billings. 31

Wash. 542, 72 Pac. 104. But plaintiff cannot

recover a money judgment for his interest;

where he testified he had sold it to defend

ant. Robinson v. McGinty, 84 App. Div. [N.

Y.] 639.

85. In a. suit in equity for an accounting,

it is not error to refuse a judgment for the

value of firm property alleged to have been

converted by one of the partners. since the

conversion is proper ground for an action at

law. Yarwood v. Billings, 31 Wash. 542, 72

Fee. 104.

60. Hart v. Hart, 11'! Wis. 639, 84 N. W.

890.

61. A partner, having- charge of firm at

fairs, will be compelled to pay the costs of a

suit for an accounting, if the balance is

found against him, where he has withheld

the firm funds, denied an account when re

quested. and rendered an incorrect one when

sued. Richard v. Mouton. 109 La. 465.

08. The cost should be borne equally by

the partners where the defendant makes no

effort to have a settlement until four years

after dissolution, where he sets up a counter

claim. based on such account, to an action

against him on another account. Dyer v.

Ballinger. 24 Ky. L. R. 1918, 72 S. W. 738.

00. Where he denies the partnership, and

has kept unsatisfactory accounts in the firm

books, which he agreed to keep, by reason

of which voluminous testimony is required

to be taken. two-thirds of the costs of appeal

should be adjudged against him. Rowan v.

Lamb [Miss] 35 So. 427.

70. Where he absconds. without notice.

with firm money. Hart v. Deitrich [Neb.]

96 N. W. l“. A settlement between law

partners. with knowledge of a. partner's new

employment in a case to which he was as

signed upon dissolution, will not be opened.

Lamb v. Wilson [Neb.] 92 N. W. 167.

71. Sturgeon v. Apollo O. 8; G. Co., 203 Pu.

369.
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of the firm, under penalty of being sued for default, and of forfeiting a certain

sum for each member." But a limited partner’s failure to file, with the proper

county clerk, proof of the publication of the certificate and affidavit required by

statute, does not make him a general partner."

Part of the members of a limited partnership may be estopped to deny the

membership of another.“ The term “capital” means cash or its equivalent," and

if payable in property can be paid only in the manner prescribed by statute."

Liabilities—A limited partnership may bind itself by matters beyond its orig

inal purposes and powers."

ners by violating the provisions of the statute regulating such members."

Limited partners may become liable as general part4

Par

ties attempting to form a limited partnership but failing to comply with the stat

ute are liable only to the extent of their unpaid subscriptions."

Actions—A limited partnership having authority to sue in its association

name by the statutes under which it is organized may sue in such name in the fed

eral courts in any case where diversity of citizenship is not required to give juris

diction .8“ Alien members of a limited partnership, organized under state laws,

retain their individual rights as aliens to sue in federal courts."1

Voluntary dissolution.-—The voluntary winding up of a. limited partnership

must be done in the manner prescribed by statute."

Rights upon dissolution—A member of a limited partnership is entitled to

his share of the profits upon dissolution," and he cannot be excluded therefrom be

cause his name was merely used to make the third person required to form 9. lim

ited partnership.“

72. Rev. St. S. C. 1893, 5 1432; Gen. St.

1882, § 1326. providing that every mercantile

partnership shall post up and keep posted

up the elven and surname of each member

of the firm applies to limited partnerships.

Kaufman v. Carter [8. C.] 45 S. E. 211.

73. Under Laws N. Y. 1897, c. 420. §§ 30.

31, 82, as the statute prescribes no penalty

or liability for the failure. Buckle v. Iler,

40 Misc. [N. Y.] 214.

74. Two of three persons holding them

selves out as limited partners in a. limited

partnership, duly created. are estopped to

assert that one of them had no interest in

the partnership. Id.

75. Under Code Va. 1887, i 2878. Deckert

v. Chesapeake “'estern Co. [Va.] 45 S. E.

799.

70. Acts Va. 1901-02. p. 181, amending

Code 1887. 5 2878. Deckert v. Chesapeake

Western Co. [Va.] 45 S. E. 799.

77. Where such is the custom of all the

partners or of one or more of the managing

partners with the acquiescence of the others.

Woodward v. Nelligan, 19 App. D. C. 550.

78. By making a false statement in the

certificate and affidavit required by statute

to be filed: falsely stating the amount of

money paid in by them. under Limited Part

nership Law (1 R. S. 766) § 8. Hartford Nat.

Bank v. Beineeke, 80 App. Div. [N. YJ 546.

79. And not as general partners. Deckert

v. Chesapeake Western Co. [Va.] 46 S. E.

799. This liability in case of partners who

have contributed property is determined by

deducting the cash value of the property at

the time of contribution from the amount

subscribed. Id.

80. For infringement of a patent. Sani

tss Nut Food Co. v. Force Food Co.. 124 Fed.

302.

81. Jewish Colonization Ass‘n v. Solomon,

125 Fed. 994.

82. The passing of a resolution by the

members of a limited partnership. on notice

for a final settlement and distribution of

assets, to exchange its property for stock

of a. corporation which is to be divided

among its members, is a voluntary winding

up of its affairs which must be done in the

manner prescribed by statute [Comp. Laws

1897, 5 6087]. Emery v. Kalamazoo & H.

Const. Co. [Mlch.] 94 N. W. 19. The majority

stockholders cannot wind up the affairs of

the partnership by exchanging its valuable

property for shares of stock in a. corpora

tion and compelling a certain shareholder to

accept such stock for his holding. Id. And

the fact that a certain member had received

pay from the corporation for a. partnership

note which it had assumed does not estop

him from objecting to the partnership's

exchanging its property for stock of the

corporation. Id. And it cannot be claimed

that such note is of no value. as being a

debt of the partnership to itself, because the

partnership owns all the issued stock of the

corporation, so that a member cannot com

plain of the exchange of the note for more

stock. Id.

83. Though he has made no actual con

tribution to the capital of the firm. Stur

geon v. Apollo O. & G. Co., 203 Pa. 369.

84. Where he has been held out as an

actual partner. Sturgeon v. Apollo O. & G.

Co.. 203 Pa. 869. “Defendants cannot avail

themselves of a plea that the partnership

was illegal. The act of assembly requires

that the number of partners shall not be less

than three. They explicitly declared in the

recorded articles that there were three.

plaintiff being one. They cannot now be

heard to say that there were but two; that

plaintiff never was a partner." Id.
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PARTY WALLS.

The easement of a party wall may be acquired by grant or by prescription."

- The right is personal and not a covenant running with the land.“ Each owns

in severalty so much of the wall as stands on his own land, subject to an easement

to have it maintained as a party wall." The easement ordinarily extends to the

whole wall," and, by implication, authorizes an increase in its height,” and the

owner of the dominant tenement may make such changes in the wall as are to his

advantage ;°° but, in the absence of agreement, thickness can be added on builder’s

side only,“1 and one owner cannot replace it by another containing numerous open

ings.“ The easement must not be exercised to the detriment of the other owner."

Neither of the owners has a right to extend his front wall beyond the point in the

party wall which marks the property line.“

Where a party wall is rebuilt in the absence of a new agreement, the “second

builder” is not obligated to pay his proportion of the cost of such rebuilding,” and

the party rebuilding must replace the adjoining building in the same condition as

it was prior to such reconstruction."

Equity will enjoin a threatened injury to a party wall," or the continuance

of any injury," or the replacing of the wall with another containing numerous

openings,“ or damages may be recovered for injury to the wall.1 But adverse pos

session of a. party wall does not give the possessor a right of action for damages to,

at the most, more than the half of the wall intended for the support of his building.2

For projection of a front wall past the property line, ejectment will lie.8

The Louisiana civil code contains provisions governing the dedication of walls

to common use, and their thickness and increase in same.‘

PATENTS.

55. Duration of Patent Right and Snr

render and Reissues (1148).

§ 6. Titles in Patent Rights and Licenses,

| 1.

Novelty, Utility (1136).

Prior Public Use (1139).

Pntentnhiilty (1184). Invention (1135).

Anticipation (1137).

§ 2. Who May Aeqnlre Patent; (1139). Conveyance, or Transfer Thereof (1144).

§ 8. Mode of Obtaining and Claiming Pnt- Patent Right Notes (1145). Royalties (1146).

ents (1139). lnterterences, Reduction to §7. Intrlngement (1147).

Practice (1140). Abandonment. Review A. What is (1147).

(1141). B. Defenses (1150).

i 4. Letters Patent (1141). Limitation of C. Damages. Profits, and Penalties

Claims, Prior Art (1141). (1150).

D. Remedies and Procedure (1151).

§ 1. Patentability—Only a specified means for accomplishing a result, not

tend to use his property for building pur

poses. Springer v. Darilngton. 207 111. 238.

85. Bright v. Allan, 203 Pa. 394.

80. Cook v. Paul [Neb.] 93 N. W. 430;

Pokorny v. Pratt, 110 La. 603; Mayer v.

Martin [Miss.] 35 So. 218. Where one of

several joint grantors owns the adjoining

lot and the party wall. the grantee is not

liable on the party wall agreement even

though it is declared to be a covenant run—

ning with the land. Kinnear v. Moses. 32

Wash. 215, 73 Pac. 380.

87. Johnson v. Minnesota. Tribune Co.

[Minn.] 98 N. W. 321.

88. Flues. Batt v. Kelly, 75 App. Div. [N.

Y.] 321. 11 Ann. Gas. 467. Height. Ribet v.

Howard. 109 La. 113.

80. Frowenteid v. Casey. 139 Cal. 421.

73 Pac. 152; Bright v. Allan, 203 Pa. 394.

But agreement for specified height does not

give the right to build higher. Froweni‘eld

v. Casey. 139 Cal. 421. 73 Pac. 152.

90. Bright v. Allan. 203 Pa. 394.

m. Pokorny v. Pratt. 110 La. 609.

92. Though the other party does not‘ in

69 N. E. 946.

98. Flues. Batt v. Kelly, 75 App. Div. [N.

Y.] 321, 11 Ann. Gas. 467.

94. Johnson v. Minn. Tribune Co. [Minn.]

98 N. W. 321.

95. Grimn v. Sansom. 31 Tex. Civ. App.

560, 72 S. W. 864.

96. Pokorny v. Pratt, 110 La. 603.

97. Overloading. Frowenieid v. Casey, 139

Cal. 421, 73 Fee. 152.

98. Dicta. Bright v. Allan. 203 Pa. 394.

Flues. Batt v. Kelly. 75 App. Div. [N. Y.]

321, 11 Ann. Gas. 467.

99. Springer v. Darlington,

69 N. E. 946.

1. Windows. Failure of proof of damage.

Paul v. Cook [Neb.] 94 N. W. 997. Damages

sought of one rebuilding wall must be other

than those necessarily incident to the re

building. Pokorny v. Pratt. 110 La. 603.

2. Mayer V. Martin [Miss] 35 So. 213.

207 Ill. 238.
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the result itself, is patentable,‘ and it must involve invention.“ Invention is dis

tinguished from mere mechanical skill,"—a distinction sometimes difficult to de

fine.“ Invention is shown by numerous unsuccessful attempts by others to attain

the result accomplished by the particular device,“ and by superiority in operation

over old devices and displacement of them and the successful overcoming of difiicul

ties and disadvantages known for many years.10 A process old in the arts is not

patentable,“ and so with the adoption of an old and well known mechanism to an

analogous use ;" otherwise where the use is in a different art." There is no in

vention in a method merely a part of a steady evolution and development of the

art in mechanical means.“

bination is not patentable however beneficial.“

3. Johnson v. Minn. Tribune Co. [Minn.]

98 N. W. 321.

4. Pokorny v. Pratt. 110 Le. 609; Cook v.

Paul [Neb.] 93 N. W. 430.

5. Nat. Meter Co. v. Neptune Meter Co..

122 Fed. 82. It is not the idea that is patent

ed. but the particular mechanical combina

tion devised for bringing it about. This in

cludes. of course, all substantial equivalents

but not every other method imaginable.

There must be some reasonable correspond

ence between the two, not only in the func

tions performed but in the way in which

it is done. Diamond Drill & Machine Co. v.

Kelly. 120 Fed. 289.

0. It is not enough that a. thing shall be

new in the sense that in the shape or form

in which it is produced it shall not have been

known before and that it shall be useful.

but it must amount to an invention or dis

covery. In re McNeill, 20 App. D. C. 294.

Grant patent, No. 554,675, for rubber-tire

wheel (Rubber Tire Wheel Co. v. Victor Rub

ber Tire Co. [C. C. A.] 123 Fed. 85); Haskell

patent No. 602,179, game board (Ludington

Novelty Co. v. Leonard [C. C. A.] 127 Fed.

155): Waterman patents Nos. 807.735~ and

293,545. for fountain pens (Waterman v.

Lockwood [C. C. A.) 125 Fed. 290); Hurlbut

patent No. 441.846. covers for paper tubes

(Hurlbut v. U. 8. Mailing Tube Co. [C. C. A.]

124 Fed. 66), lack of patentable invention.

White patent. No. 548.149. stereoscope, dis

closes invention and is valid. White v. Wal~

bridge, 118 Fed. 166.

7. Lay v. Indianapolis Brush & Broom

Mfg. Co.. 120 Fed. 831; Waterman v. Lock

wood [C. C. A.) 125 Fed. 497; Chisholm v.

Anderson Foundry & Mach. Works [C. C. A.]

123 Fed. 427. There is _no invention in a

mere transposition involving only the exer

cise of ordinary mechanical skill especially

where the prior art suggested such trans

position. Stanley R. & L. Co. v. Ohio Tool

Co. [C. C. A.] 125 Fed. 947. No invention in

introducing a difference of degree in inclines

on runway for return of bowling balls or a

greater perfection in mechanical details.

Brunswick-Balke-Collender Co. v. Klumpp,

126 Fed. 765.

8. Hanlfen v. Armitage. 117 Fed. 845.

9. Peters v. Union Biscuit Co.. 120 Fed.

679; Brill v. North Jersey St. R. Co., 124 Fed.

778. Scharle 8: Hummes patent. No. 359.636,

railway track scale. Standard Scales & Sup

ply Co. v. E. & T. Fairbanks & Co., 125 Fed.

4. The fact that a large number of pro

cesses for the separation of aluminum were

patented in all of which external heat was

used to fuse the ore some made after the

electrical process was patented and ex

The mere discovery of a new property in an old com

Substitution of materials in an

clusively used in both of which fusion and

electrolysis were produced by the same cur

rent, is strong evidence not only that the

later process was not anticipated but in

volved invention. Electric S. & A. Co.

v. Pittsburg Reduction Co. [C. C. A.] 125

Fed. 926. One criterion of invention is i‘hat

others have sought and failed, even where

the process is so simple, when discovered.

that many believe they could have produced

it if required. Hanifen v. Armltage, 117 Fed.

845.

10.

ers.

Baker patent No. 472.689 for car heat

Crane v. Baker [C. C. A.] 125 Fed. 1.

11. Wolff v. Du Pont De Nemours. 122 Fed.

944. Ordinarily no invention in “means for

holding in and out of operative position" a

part of a machine is common to the arts. U.

S. Peg-wood. S. & Leather Board Co. v.

Sturtevant [C. C. A.) 125 Fed. 378. The mere

causing of pressure by the use of a spring

is not patentable at this late day and it is

only some mechanical device for applying

such pressure in a new and useful way that

is patentable. Dowagiac Mfg. Co. v. Brennad.

118 Fed. 143.

12. Cleveland Foundry Co. v. Kaufmann.

126 Fed. 658; Eames v. Worcester Polytech

nic Inst. [C. C. A.] 123 Fed. 67. Mallon pat

ent No. 583,408 for automatic mechanism for

unloading and feeding sugar cane. Mallon

v. Gregg. 126 Fed. 377. The application of

a mechanism hitherto applied to a. folding

chair to a folding bed without substantial

change in the manner of operation is an

analogous use that will not support a patent.

Antisdel v. Bent, 122 Fed. 811. If the new

use of an old process be so nearly analogous

to the former one that the applicability of

the device to its new use would occur to a

person of ordinary mechanical skill it is only

a case of double use. Johnson v. Toledo

Traction Co. [C. C. A.] 119 Fed. 885.

18. Hale & K. Mfg. Co. v. Oneonta, C. &

R. S. R. Co.. 124 Fed. 514: Diamond Drill &

Mach. Co. v. Kelly. 120 Fed. 289. Different

systems of ventilation belong in the same art

though applied to different structures. Jones

v. Cyphers [C. C. A.] 126 Fed. 763.

14. Nat. Tube Co. v. Spang, 125 Fed. 22.

Where a number of workers adopt one well

known material for another and finding it

successful use it publicly and privately with

out any claim of exclusive right there is a

presumption that they regard the substitu

tion as a mere improvement such as would

be made by a skilled workman and not an

invention. Thomson-Houston Eiec. Co. v.

Lorain Steel Co. [C. C. A.] 117 Fed. 249.

15. Nat. Meter Co. v. Neptune Meter Co..

122 Fed. 82.
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article is not invention unless involving a new method of construction or develop

ing new uses and properties of the article made or unless the substituted material

is more efficient in action." Invention is not ordinarily involved in adaptation of

machine to a different power." A new combination of old elements producing a

new mode of operation and a beneficial result is patentable," but not where they

perform an old function," and produce no new result.20 There is invention where

the combination accomplishes several times the result of previous machines and

requires less expensive labor in its operation.“ The validity of a patent for an

article of manufacture is not affected by the fact that the article could be pro

duced on machines previously in use and adapted to produce various articles where

the article had not previously been made.“ It is not a test of patentability that

the new combination will allow the machine to be produced more cheaply." Mere

simplification may amount to invention when parts long in use and burdensome in

character are eliminated."

The question of invention is a question of fact.“

invention from the issuance of the patent.”

some weight on question."

There is a presumption of

Commercial success is entitled to

Novelty‘m and utility are essential to patentability;29 and where device is de*

10. Vi’hite patent No. 571.102 anticipated

by Parker patent No. 587.481 for a swage for

dental plates. Nat. Tooth Crown Co. v. Mac

donald, 117 Fed. 617. There is no Invention

in the substitution of a transparent gauze

fabric for glass for a face plate for burial

caskets in view of the prior art. Nat. Casket

Co. v. Stoitz, 127 Fed. 158. The substitu

tion of equivalents doing substantially the

some things in the same way by substantial

ly the same means with better results is not

such invention as will sustain a. patent.

Hirsch v. Union Stove Works. 126 Fed. 189.

The substitution of steel for wrought iron

as the material from which a. structure is

made will not make the new structure pat—

entable where the functions are performed

in substantially the same way the only ad

vantage being' the difference in the material

used. Drake Castle Pressed Steel Luar Co. v.

The Browneii & Co. [0. C. A.] 128 Fed. 86.

17. Stllwell-Bierce & Smith-Valle Co. v.

Eufaula. Cotton Oil Co. [0. C. A.] 117 Fed.

410. The substitution in a machine of a

common drive shaft for other methods of

driving is mechanical and does not constitute

invention. U. S. Peg-wood. S. & Leather

Board Co. v. Sturtevant [C. C. A.] 125 Fed.

378.

18. Dowagiac Mfg. Co. v. Minnesota Mo

line Plow Co. [C. C. A.] 118 Fed. 136: West

inghouse Air Brake Co. v. Christensen En

gineering Co.. 123 Fed. 806; Hale & K. Mfg.

Co. v. Oneonta. C. & R. S. R. Co.. 124 Fed.

514: Milwaukee Carving Co. v. Brunswick

Bnike-Coilender C0. [0. C. A.] 126 Fed. 171;

Stilweli-Bierce-& Smith-Valle Co. v. Eu

i'nuln Cotton Oil Co. [C. C. A.] 117 Fed. 410;

Peters v. Union Biscuit Co., 120 Fed. 679;

Anderson v. Collins [C. C. A.] 122 Fed. 461.

A patent which shows a combination of ele

ments some of which had been used in prior

devices but so adapted to co-operate as to

disclose a patentable invention and which

stands at the head of its class. although in

a well developed art. is entitled to lib

eral range of equivalence. Lamson Consol.

Store Service Co. v. Hillman [0. C. A.] 128

Fed. 416. An arrangement of parts to pro

duce a new and useful result though well

known separately and in common use shows

invention where the combination for the

purpose intended was not obvious to persons

of ordinary mechanical skill. Lowrie V. Mei—

drum, 124 Fed. 761.

19. Rudiger patent No. 649,864 for paste

cup or mucilage holder having two come

partments, one to hold brush and water.

Rudiger v. Thaddeus Davids Mfg. Co., 126

Fed. 960. Chambers patent No. 492.913 for

an electric lamp lighter for cigar lighters.

shows a combination of old elements and in

view of the prior art not such as to involve

patentahie invention. Eldred v. Kirkland,

124 Fed. 553.

20. Anthony & Savage patent No. 468,144

for faucet bushing and valve for barrels.

West Coast Safety Faucet Co. v. Jackson

Brew. Co. [C. C. A.] 117 Fed. 295.

21. Moore v. Schaw, 118 Fed. 602; Emerson

Elec. Mfg. Co. v. Van Nort Bros. Elec. Co..

116 Fed. 974.

22. Lamb Knit Goods Co. v. Lamb Glove

& Mitten Co. [0. C. A.] 120 Fed. 267.

23. Greist Mtg. Co. v. Parsons [0. C. A.]

125 Fed. 116.

24. Decoco Co. v. Gilchrist [0. C. A.] 125

Fed. 293.

25. Willis v. Miller [C. C. A.] 121 Fed.

985.

28. Brill v. North Jersey St. R. Co.. 124

Fed. 778. The fact that a patent has been

issued to complainants is prima facie evi

dence of its validity but the decision of

the patent office is not conclusive and the

courts are required to examine into the

prior state of the art and ascertain whether

in fact the patented device involves inven

tion so as to be patentable. Mallon v. Wil

liam Gregg & C0. [(1. C. A.] 126 Fed. 377.

27. American Sale-shook Co. v. Carter

Crume Co., 125 Fed. 499. Commercial suc

cess of a machine may be considered but is

not persuasive that a single element of a

complicated machine involves invention.

Dnig v. Morgan Mach. CO. [C. C. A.] 122 Fed.

460.

28. Waterman v. Lockwood, 123 Fed. 300.

A patent may be invalid for lack of patent

abie novelty in view of the prior art. Morris
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signed to accomplish a useful result, it is not important that it may be put to a

bad use.30 Patentability does not depend on whether the article is more useful

than other similar articles.“1

terial lacks novelty."

of the patent."

iniringers to use it."

An old structure in better shape or of better mn—

There is a presumption of patentable novelty from the grant

Utility of an invention is demonstrated by the persistent desire of

The commercial success of an invention may be considered

only when the novelty or utility of the patent is in great doubt." In determining

the question of novelty, the court will take judicial knowledge of matters of com

mon knowledge relating to the state of the art."

one of fact.87

The question of the novelty is

Anticipation defeats patentability" and exists where the anticipatory device

would infringe if invented later than the device claimed to have been anticipated."

Elec. Co. v. Mayer. 123 Fed. 311. Whether

the feature of novelty is the employment of

a new material or a change of adaptation in

other respects, the inquiry always is wheth

er what was done involved the exercise of

inventive faculty as distinguished from the

ordinary skill of the calling and when the

substitution has accomplished a. result which

those skilled in the art have vainly sought

to effect the evidence that inventive skill

was exercised that it generally resolves the

inquiry in favor of patentable novelty.

George Frost Co. v. Cohn [C. C. A.] 119 Fed.

505. Hoffman patent No. 605.050 for an

abrading shoe for turning up car wheels

(Wheel Truing Brake Shoe Co. v. Car Wheel

Trueing Brake Shoe Co., 124 Fed. 902); the

Tompkins patent No. 307,152 for devices for

use on knitting machine (Tompkins v. Ter

williger. 124 Fed. 545); the Kruttschnitt de—

sign patent No. 30,627 for ornamental border

on aluminum sign plates (Kruttschnitt v.

Simmons. 118 Fed. 851); a design for a hand

hold on the inside corner of car seats for the

benefit of passengers compelled to stand in

the aisles of crowded cars (Hale & K. Mfg.

Co. v. Lehigh Valley Traction Co.. 126 Fed.

659), have patentable novelty. The Beck

patent No. 647,934 for a manifolding sales

book and holder backs. American Sales Book

Co. v. Bullivant [C. C. A.] 117 Fed. 255. A

washer for a, thill coupling to be used

around the spherical knuckle of the thlll iron

as a packing between that and the draft eye

where it is concealed from sight lack novel

ty. Bradley v. Eccles [C. C. A.] 126 Fed.

945. A machine for ironing a turn over

collar at one operation is novel and useful

and shows a patentable invention. Reed

Mfg. Co. v. Smith [C. C. A.] 123 Fed. 878.

The Moxham patent No. 539,878 for railway

switch work the principal feature of novel

ty being a center piece provided with hard-~

ened track surfaces shows invention. Lo

rain Steel Co. v. New York Switch & Cross-

ing Co.. 124 Fed. 548.

29. Waterman Co. v. Lockwood. 123 Fed.

300. Utility is entitled to weight where

question of patentability is doubtful. Union

Biscuit Co. v. Peters [C. C. A.] 125 Fed. 601;

American Sales Book Co. v. Bullivant [C. C.

A.] 117 Fed. 255.

30. Mills patent No. 613,844 a bogus coin

detector for vending machines was assigned

and used by manufacturers of gambling de

vices. Fuller v. Berger [C. C. A.] 120 Fed.

274.

81. Lamb Knit Goods Co. v. Lamb G. & M.

Co. [C. C. A.] 120 Fed. 267.

Curr. Law, Vol. 2—72.

82. Farmers‘ Mfngo. v. Spruks Mfg. Co.,

119 Fed. 594.

33. Sample v. American Soda Fountain

Co., 126 Fed. 760; Fuller v. Gilmore. 121 Fed.

129; Fairbanks. M. & Co. v. Stickney [C. C.

A.] 129 Fed. 79. An appellate court will not

assume that the trial court failed to give full

force to the presumption of patentahle novel

ty arising from the grant of the patent. the

matter not appearing in the record. Ameri

can Sales Book Co. v. Bullivant [C. C. A.]

117 Fed. 255.

34. Crown C. & 8. Co. v. Ideal Stopper Co.,

123 Fed. 668.

35. Waterman Co. v. Forsyth. 121 Fed.

107. On the question of patentable novelty

it is not important that the article meets

with increasing sales and is popular. Ameri

can Sales Book Co. v. Bullivant [C. C. A.]

117 Fed. 255.

80. Farmers' Mfg. Co. v. Spruks Mfg. Co.,

119 Fed. 594.

87. American Sales Book Co. v. Bulllvant

[C. C. A.) 117 Fed. 255.

88. In re Verley. 19 App. D. C. 597; Wil

son v. Townley Shingle Co. [C. C. A.] 125

Fed. 491.

Anticipated: Wiggins patent No. 623,933

for bowling alleys. Brunswick, etc.. Co. v.

Klumpp, 124 Fed. 554. Parramore patent No.

629.391 for a stocking supporter fastened

to the front of the corset by prior art and

especially by the Banfleld patent No. 197.587

and the Andrews patent No. 550.551. Parra

more v. Stein. 125 Fed. 19. Lewis patent No.

607.602 for a machine for cutting shoe soles.

U. S. Peg-wood. S. 8: L. B. Co. v. Sturtevant

Co. [C. C. A.] 125 Fed. 378. Peters patent

No. 621,974 for method and means of pack

ing biscuits lacks patentable novelty in

view of the prior art which showed use of

both the cartons and paramnedi linings.

Union Biscuit Co. v. Peters [C. C. A.) 125 Fed.

601. Waldsteln patent No. 607,719 for ex

tracting precious metals from cyanide solu

tions by the use of zinc dust as a precipitat

ing agent and is not made patentahle by re

quiring the use of a “definite quantity"

where the proportion is not given. De La.

mar v. De Lamar Min. Co. [C. C. A.] 117 Fed.

240.

Not anticipated: Hoyt patent No. 446.230

improvement in grain drills. Dowagiac Mfg.

Co. v. Minn. Moline Plow Co. [C. C. A.] 118

Fed. 136. MacWilliam patent No. 668,261 for

an improvement in suspenders. MacWilliam

v. Conn. YVeb. Co., 126 Fed. 192.

39. Elec. S. & A. Co. v. Pittsburg Reduc

tion Co. [C. C. A.] 125 Fed. 926; Eames v.



1138 PATENTS § 1. 2 Our. Law.

Prior public use by others amounts to anticipation.‘o The anticipatory device must

have been operative."1 An unsuccessful experiment by the use of entirely different

materials 75 years earlier is insufficient.“ A machine may be invalid for anticipa

tion though the material operated on is different where the principle of operation is

identical.“ There is no anticipation in a device applicable to a difierent art and

not adapted to perform functions of the patented machine,“ likewise a patent for

a combination in which one of the parts performs another important function in

the operation of the machine is not anticipated by a machine in which a similar

part was used in a diiferent place and did not perform the same function.“ An

ticipation is not avoided by the fact that a simple element in a combination is made

of one part instead of two where each performs the same functions and accom

plishes the same result by means which are mechanically similar.“ Anticipation

may be substantiated by evidence of persons who saw the earlier machine oper

ated," but such evidence must be clear and convincing." Anticipation is possible

between patents to same patentee.“ Applications of same inventor pending at the

same time are not anticipatory of each other.“0 The patent is evidence of the state

of the art at the time the drawings and specification, upon which it was afterwards

granted, were made, and it is the state of the art and not the patent which consti

tutes anticipation.“

The construction of a foreign patent as an anticipation is not governed by

what might have been made out of it, but what is inherent and substantially dis

played.“ An American patent describing in its claims but one form of device will

not cover a different form described and claimed in a foreign patent previously

granted to the inVentor notwithstanding the broad language used in the specifica

tion." The time of filing an application for a patent in the British patent office,

Worcester Polytechnic Inst. [C. C. A.] 123

Fed. 67.

40. U. 8. Mineral Wool Co. v. Manvllle

Covering Co. [C. C. A.] 125 Fed. 770. Rock

well patent No. 471.983 door bell void for lack

of invention in view of prior art and espe

cially the English patent to Bennett for a

call bell. New Departure Mfg. Co. v. Sargent

[C. C. A.] 127 Fed. 152.

41. General Elec. Co. v. Wise, 119 Fed.

922; Nat. Meter Co. v. Neptune Meter Co.,

122 Fed. 82.

42. Elec. S. & A. Co. v. Pittsburg Reduc

tion Co. [C. C. A.] 125 Fed. 926.

48. U. S. Peg Wood. 8. & L. B. Co. v.

Sturtevant Co., 122 Fed. 470.

44. Moore v. Schaw. 118 Fed. 602; Durfee

v. Bawo, 118 Fed. 853. A patent otherwise

valid is not void for anticipation because a

prior patented device might be adapted to

the same use where such earlier patent gives

no sign that such use was contemplated and

no specific directions for such construction.

Canda v. Mich. Malieable Iron Co. [C. C. A.]

124 Fed. 486. Grant patent No. 513,998 for

making cores is anticipated by machines for

making tiles. the machinery not differing in

principle. Brown v. Crane Co., 125 Fed. 84.

45. Vaile and Tompkins patent No. 421,454

for combined cooker and cake former for

oil meal not anticipated. Stiiweli. etc.. Co.

v. Eufauia. Cotton Oil Co. [C. C. A.] 117 Fed.

410.

46. Eames v. Worcester Polytechnic Inst.

[C. C. A.] 123 Fed. 67.

47. Diamond D. & M. Co. v. Kelly Bros.,

120 F‘ed. 295.

48. Emerson Elec. Mfg. Co. v. Van Nor-t

Bros. Elec. Co., 116 Fed. 974. The court may

accept oral evidence of anticipation as suffi

cient though none of the devices are pro

duced where the testimony is of such a

character as to produce conviction beyond

a reasonable doubt. Rodweli Sign Co. v.

Tuchfarber Co. [C. C. A.] 127 Fed. 138. Un

der the rule that every reasonable doubt is

to be resolved in favor of the patent antici

pation will not be found from the oral tes

timony of witnesses as to different unpat

ented articles seen by them many years be

fore. Merrimac Mattress Mfg. Co. v. Brown.

122 Fed. 87. The indistinct fixing of a date

of invention as a month before an occurrence

some years before is not sufficient to carry

date of invention back of an application for

a patent flied 25 days before the time fixed

for the occurrence. Bettendori‘ Patents Co.

v. Little Metal Wheel Co. [C. C. A.] 123 Fed.

433. The testimony of a witness as to the

operation of a machine many years prior to

the time of giving the testimony must be

corroborated. Peters v. Union Biscuit Co..

120 Fed. 679.

49. Bradley v. Eccles [C. C. A.] 126 Fed.

945: Doig v. Morgan Mach. Co. [C. C. A.] 122

Fed. 460.

50. Anderson v. Collins [C. C. A.] 122 Fed.

451.

51. In re Miliett. 18 App. D. C. 186.

52. Hanifen v. Armitage, 117 Fed. 846.

That the device was in part anticipated by

a foreign patent will not constitute a de

fense where it contains‘a patentabie im

provement over the foreign device and de

fendant has used such improvement. Dececo

Co. v. Gilchrist Co. [C. C. A.] 125 Fed. 293.

53. Durfee v. Ban-o, 118 Fed. 853.

p
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although accompanied only by a provisional specification is to be taken as the date

of the application within laws providing that no patent shall be granted here where

applicant has filed for the same invention in a foreign country more than seven

months before.“

If the appliances do not anticipate the later patent, it is not material that

description in the specifications is anticipatory.“

There is not a prior publication by an article based on hearsay only."

Prior public use.—The exhibition of a design by the inventor to others more

than two years before the filing of the application constitutes a prior public use."

The use of an invention for two years to the public knowledge will defeat a patent

unless it is clearly shown that its use was experimental and it is not important that

the use was solely by the inventor and without profit." The defense of a prior

public use must be established beyond a reasonable doubt."

Abandonment—There is a presumption of abandoned experiment and not a

reduction to practice where the inventor did not file his application for more than

two years after the alleged reduction to practice and after a rival had perfected

his invention and filed his application.“0 The failure of a patentee to include a

device among the claims of his own invention implies either an abandonment or

that be regarded it as well known to the act.‘n

§ 2. Who may acquire patents.—The provision of the United States statutes

requiring the inventor to make the application may not be evaded." A joint pat

ent will not issue for improvements on machines invented by separate persons with

out joint participation." There is a presumption that the invention belongs to

the employer, where conceived as a result of experiments made by him, or under

his direction.“

§ 3. Mode of obtaining and claiming paicnts.—A patentee is not required

to describe in full all the beneficial functions of his invention,“ nor state that it

extends to the thing patented, however its form or proportions may be varied.“

Where the result is produced by the use of certain materials, but the only thing

specified is that they combine to produce a certain function, and are otherwise

unlimited and undefined, the patent will not be sustained." It is necessary for a

claim to specify the parts whose co-operative action is essential to the performance

of the function, and each of such parts is an essential element of the combination,

so that infringement cannot be charged against a machine eliminating one of such

parts without the use of an equivalent part."

Irregularities in signing the drawings filed with the application, or in wit

the

In re swin- 4896. 4920. Fuller v. Schutz, 88 Minn. 872,54. Rev. St. U. 8. 5 4887.

burns, 19 App. D. C. 565.

55. Weston Electrical Instrument Co. v.

Stevens. 119 Fed. 181.

56. Eiec. S. & A. Co. v. Pittsburg Reduc

tion Co. [C. C. A.] 125 Fed. 926.

57. Young v. Clipper Mfg. Co., 121 Fed.

560. The Van Depoele patent No. 390,921

for an improvement in commutator brushes

or contacts, the feature of which is the use

of carbon as a material for the brushes, is

void for a. prior public use. Thomson-Hous

ton Eiec. Co. v. Lorain Steel Co. [0. C. A.]

117 Fed. 249.

58. Thomson-Houston Elec. Co. v. Lorain

8teel Co. [C. C. A.] 117 Fed. 249.

50. Durtee v. Bawo, 118 Fed. 853.

60. Adams v. Murphy, 18 App. D. C. 1.72.

01. In re Millett. 18 App. D. C. 186.

02. Rev. St. 17. S. §§ 4886. 4888. 4892. 4895,

93 N. W. 118. One cannot acquire by pur

chase from the real inventor the right to an

invention. so as to receive a patent therefor

in his own name, but one other than the true

inventor may acquire by contract an interest

in the proceeds of the patent in considera

tion or labor, or the making of models or

drawings. Tyler v. Kelch, 19 App. D. C.

180.

68. De Laval Separator Co. v. Vermont

Farm Mach. Co.. 126 Fed. 586.

64. Miller v. Kelley. 18 ADD. D. C. 163.

85. Stllwell, etc., Co. v. Eutaula Cotton

Oil Co. [C. C. A.] 117 Fed. 410.

00. Kiauder-“'eldon Dyeing Mach. Co. v.

Steadweil Dyeing Mach. Co.. 122 Fed. 640.

(77. Nat. Meter Co. v. Neptune Meter Co.,

122 Fed. 82.

68. Mayo Knittinrr M. 8: N. Co. v. Jenckes

Mfg. Co., 121 Fed. 110.
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nessing the signatures, will be disregarded where they did not operate as a fraud

on the commissioner.”

In interference proceedings the question of priority of invention solely is in

volved." Priority may not be awarded to one not the inventor. The party filing

the first application is the senior party, and as such, entitled to the benefit of con

structive reduction to practice.“ It is essential to priority that the invention be

reduced to practice," and this requires the eXercise of diligence." The junior ap

plicant carries the burden," and he has an additional burden where the patent ofiice

decisions have been adverse," and where patent has been granted before the declara

tion of interference." There is a sufficient reduction to practice where the ma

chine was tested at the time, and found to be operative, and when finally put to

the test of actual commercial value, it was shown that there was nothing wanting

to its practicability." Where the device is simple, and the purpose and object ob

vious, the construction of one, 0! a size and form intended for use, may be regarded

as reduction to practice without actual use or test." Where there is no satisfac

tory evidence of reduction to practice by either party before filing their applica

tions, the one first to conceive the invention, and first to file is entitled to priority."

The rights of a party to an interference become fixsd by filing application in patent

office, and lack of diligence thereafter in prosecuting claims has no bearing on ques

‘O. Hallock V. Bahcock Mtg. Co.. 184 Fed.

226.

'70. Swihart v. Mauldin, 19 App. 1). C.

570. And not patentability. Austin v. John

son. 18 App. D. C. 88.

71. Tyler v. Kelch. ‘19 App. 1). C. 180. The

party to an interference. who was first to

file his application. is regarded as the senior

applicant, although while it was pending

his rival's application went to patent. Miohlo

v. Read, 18 App. D. C. 128. Where the record

in an interference case shows that one of

the parties stated in answer to a question of

his counsel, that he did not claim to be the

inventor of the matter in controversy, prior

ity cannot be awarded to him. Oliver v. Fel

bel, 20 App. D. C. 255.

TI- Bcott v. Scott. 1! App. D. C. 420; How

.‘ll‘d v. Rey, 18 App. D. C. 142; Eastman v.

llouston, l8 App. D. C. 188. It is the fact or

reduction to practice. actual 'or constructive.

or the exercise of due diligence to reach that

I' suit. that must determine the right of

ihe inventor, and prior conception, without

reduction to practice. unless there has been

diligence in that direction, will not avail.

Silverman v. Hendrickson, 10 App. D. C.

381. Where the device made was crude, and

the inventor did not regard it as fit for prac

tical use, there i no reduction to practice.

although others mode from the same pattern

were successful. Lindameyr v. Hoffman, 18

App. D. C. l. “'hero there has been no

fraudulent concealment or abandonment. nor

unreasonable delay in applying for a patent,

the device having been reduced to practice,

the inventor will be protected against one

putting a similar article on the market and

applying earlier. Oliver v. Folbol. 20 App.

D. C. 255.

78. Miehle v. Read. 18 App. D. C. 128: Ol

iver v. Felbel. 20 App. D. C. 255; Staploton

v. Kinney. 18 App. D. C. 394. Failure to re

duce to practice for thirteen years. is not

excused by search for seven yean for proper

material, and poverty thereafter. when it

appears that the difficulty as to material was

to get it more easily. and no efforts were

made to interest others in a financial way.

Peirie v. De Schwelnits. 19 App. D. C. 386.

One will forfeit his rights in favor of a.

more diligent rival. where he conceals his

invention after completion. without reason

able excuse, until after the grant or the

patent to his rival. Thomson v. Weston, 1‘9

App. D. C. 373. An inventor is lacking in

diligence who conceives a patent, and lays

it aside and is doing nothing with same.

when rivals, some months later, enter the

field, when he could have reduced the inven

tion to practice either actually or construct

ively, by filing application at any time he

desired. Austin v. Johnson. 18 App. D. C. 88.

74. Funk v. Haines, 20 App. D. C. 285.

93

75. The Junior party has an additional

burden where there have been three concur

rent decisions of the patent ofllce against

him. notwithstanding a dissent in the board

of examiners in chief. Swihart v. Mauldin.

19 App. D. C. 570. The junior party to an

Interference. whose adversary hold: the pat

cut for a disputed invention. must prove

priority beyond a. reasonable doubt. particu

larly where the patent ofllce tribunals hnvo

twice decided against him. Gedge v. Crom

well. 19 App. D. C. 192. The decisions of the

expert tribunals of the patent ofllce as to

the sufficiency of the disclosure in the appli

cation to support the invention. defined in the

counts of the issue of an interference, will

be accepted as conclusive. on appeal. in de

ciding the question of priority, especially

where the art to which the invention be

longs in abstruse. Stone v. Pupih, 19 App. D.

c. 396. Where all the patent oihce tribunals

have concurred adversely to applicant. he is

required to make a very strong case on ap

peal to obtain a reversal. Howard v. Hey,

18 App. D. C. 142.

76. Sharer v. Mc‘Henry. 19 App. D. C. 158.

77. Bee v. Hanson, 19 App. D. C. 559.

78. Loomis v. Hauser. 19 App. D. C. 401.

79. Lindemeyr v. Hoifman, 18 App. D. C.
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tion of priority." The senior party should prevail where the evidence shows that

he conceived the invention, and employed the junior party to construct the models,

and the latter was wanting in diligence in filing his application.“1 Evidence in

interference proceedings and decision thereon cannot be used against one not a

party to such proceedings.” The testimony must be clear and convincing."

The disclosure in the sonse of the patent oflicc must be made ordinarily to per

sons competent to understand and appreciate the alleged invcntion.“

Abandonment is shown by the failure of an applicant for a_patent to take ac

tion for nearly three years after rejection." A court may properly give a certifi-

cate that an abandoned application for a patent will be received in evidence, in a

suit in equity, without regard to its materiality or relevancy, if such certificate

is required by the patent office as a prerequisite to the production or certification

of the document or a copy thereof.“ A second application, describing the device

precisely in the language of a former application, which was abandoned by permis

sion, will be treated as a continuation of the first."

There may be no appeal from the commissioner, there must be a final adjudica

tion, as there can be no interference unless there is a patentable invention." The

decision of the patent oifice will be reversed where there was no difierence between

the allowed claim and the one rejected as anticipated.”

§ 4. Letters patent—An inventor may patent both the process of producing

a new and useful result, and also the mechanical means by which it is produced.“0

A second patent will not issue for an element covered by a former patent as a

whole.“1 A design patent will not cover the mechanical construction by which the

shape of the article is produced."

Limitation of claims—Where the language of the claim is clear the patentee

is limited thereby," and the claim will not be enlarged, though not broad enough

to cover patentee’s actual invention." The term “substantially as specified” cov

80. Miehle v. Read, 18 App. D. C. 128,

81. Tyler v, Kelch, 19 App. D. C. 180.

82. Westinghouse E. 8: M. Co. v. Roberts,

125 Fed. 6.

88. Uncorroborated testimony at one of

the parties to an interference as to a. prior

conception, the making of drawings, and

actual construction, will not be accepted,

though plausible. Sharer v. McHenry, 19

App. D. C. 168. Testimony of one of the

parties to an interference, 15 to declarations

of his adversary as to the matter in contro

versy, is inadmissible, where the latter died

before the testimony was taken. Tyler v.

Kelch, 19 App. D. C. 180. Self serving decla

rations are incompetent to prove tact of re

duction to practico. Petrie v. De Schweinitz,

19 App. D. C. 386.

34. Eastman 1!. Houston, 18 App. D. C.

135; Westinghouse E. 8: M. Co. v. Roberts.

126 Fed. 6.

86. Lay v. Indianapolis B. & B. Mtg. C0.

[C. C. A.] 120 Fed. 831. The negligence of an

attorney which works on abandonment does

not constitute unavoidable delay. Lay v.

Indianapolis B. & B. Mtg. Co. [C. C. A.] 120

Fed. 831.

88. MacWilllam v. 119

Fed. 609.

87. Waterman Co. v. Forsyth, 121 Fed, 103.

88. Oliver 1!. Felbel. 20 App. D. C. 255. An

appeal will not lie from an interlocutory

order 01 the commissioner. denying a peti

tion to reverse the order of primary exam

iners, requiring a. division of petitioner’s ap

plication. In re Fracch. 20 App. D. c. 398,

Conn. Web 00-.

89. In re Foster, 19 App, D. C. 391.

90. Dayton F. & M. 00. v. Westinghouse

E. & M. Co. [C. C. A.] 118 Fed. 562. An in

ventor has the right, by contemporaneous

applications, to a. generic and specific patent,

and when he has thus applied. he does not

lose the right to his generic patent because

one or more of the specific patents may be

issued first, nor will he lose the right by a.

later filing or an amended or new applica

tion, changing the specification of the gen

eric invention. where the patent is still

sought as originally claimed. Badische A. &

S. Fabrik v. Klipstein 8: Co.. 125 Fed. 543.

91. Thomson‘Houston Elec. Co. v, Black

River Traction Co., 124 Fed. 495,

02. Royal Metal Mfg. Co. v. Art Metal

Works. 121 Fed, 128,

93. “Westinghouse Air Brake .Co. v. N. Y.

Air Brake Co. [C. C. A.] 119 Fed. 874; Pain

ton Electrical S. S. & C. CO. v. Elec. Boat Co.,

126 Fed, 193; Moore v. Myer-Sniffen Co., 126

Fed, 191; Gordon v. Carnegie Steel Co., 126

Fed. 538; Schaum v. Riehl. 124 Fed. 320;

Hewes v. Draper Co., 126 Fed. 762.

04. Schreiber & C. Mfg. Co. v. Adams Co,

[C. C. A.] 117 Fed, 830. While an element

may be read into a claim when necessary to

prove the operativeness of the patent. it

cannot be .done for the purpose oi making

out a. case of novelty or infringement. Condo,

Bros. v. Mich. Malleablo Iron Co., 123 Fed,

95. Though the patentee may not enlarge

the scope of his invention by reterence to a

function not mentioned in the claim. yet

the actual operation may be shown by other
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ers only elements in combination having substantially the form, and constructed

substantially as described in the final specifications.“ The words “to operate sub

stantially as described” do not bring into the claim elements described in the speci

fication, but not mentioned in the claim.96 The scope of the claims is not limited

by verbal changes made to meet patent ofiice objections, but not abandoning any

of the essential features claimed and described in the specification," nor by state

ments of counsel, on argument to obtain a reconsideration after rejection of ap

plication." A specification'may be resorted to, to aid a claim, when the claim re

fers to the specification for further description," where the language of a claim

for a combination describes an element in general terms.1 The elements of a com

bination described in the specification of a patent, and covered by some of the

claims, but not mentioned in a particular claim, cannot be read into such claim to

increase damages for infringement.’ Features of construction recommended by

the specification do not thereby become essential parts of the patent, or limit the

claims.8 A feature added to a claim by amendment will be held essential in a suit

for infringement.‘

A pioneer inrention is entitled to a liberal construction.“ The word “pioneer,”

although used somewhat loosely, is commonly understood to denote a patent cov

ering a function never before performed, a wholly novel device, or one of such

novelty and importance as to mark a distinct step in the progress of the art, as

persons, on the question of anticipation. U.

S. Peg Wood, 8. & L. Co. v. Sturtevant Co.,

122 Fed. 470.

05. Cramer patent. No. 271.426, sewing

machine treadle. Singer Mfg. Co. v. Cramer,

192 U. S. 265.

96. General Elec. Co. v. International Spe

cialty Co. [C. C. A.] 126 Fed. 755. Where

the inventor expressly declares with regard

to his invention generally. that by describ

ing in detail any particular arrangement, he

does not intend to limit himself beyond the

terms of his several claims or the require

ments of the prior art, there is infringement

by any construction of the general character

called for, which fulfills its terms notwith

standing the words “substantially as de

scribed" at the end. Boyer v. Keller Tool

Co. [0. C. A.] 127 Fed. 130. A claim that

“the combination with the belt, bag or other

article having ends or edges to be connected.

said edges each having a row of apertures

or individual spiral coils extending through

said apertures whereby strips are formed

within each coil and a rod to be passed

through and removed from the space formed

by the overlapping portions of said coils" is

not limited to a. construction in which the

strips formed by the ends or edges of the

belt or material within the coils, overlap or

abut each other, so as to form a complete

closure. Jackson patent No. 433,791. Kelley

Bros. v. Diamond D. & M. Co., 123 Fed. 882.

97. Diamond D. & M. Co. v. Kelly Bros.,

120 Fed. 282.

98. Boyer v. Keller Tool Co. [C. C. A.] 127

Fed. 130.

09. Canda v. Mich. Malleable Iron Co. [C.

C. A.] 124 Fed. 486. Where the identity or

specific character of the thing patented is

affected by the means or method of its manu

facture, the rule that when the patent is

for a product of manufacture. it is not ma

terial by what means or by what process it

is manufactured. does not apply, and the

claims are construed with reference to the

specifications and drawings describing such

means, and limited to the article so pro

duced, although not so limited in terms.

Lamb Knit Goods Co. v. Lamb G. k M. Co.

[C. C. A.] 120 Fed. 267.

1. Stilwell, etc., Co. v. Eufaula. Cotton Oil

Co. [C. C. A.] 117 Fed. 410. Though an ele

ment not stated in the claim cannot be

brought forward from the specifications and

imported into it, yet the specifications may

be resorted to, to explain the claim and give

it character. Nat. Meter Co. v. Neptune Me

ter Co., 122 Fed. 75.

2. Penfield v. Potts & Co. [C. C. A.] 126

Fed. 475.

3. Smeeth v. Perkins [C. C. A.] 126 Fed.

285.

4. Ludlngton Novelty Co. v. Leonard. 119

Fed. 937.

5. An invention which oversteps the

boundary of pre-existing knowledge, both as

to structure and scientific principles, is given

a liberal construction of descriptive speciil

cation. Stone v. Pupin, 19 App. D. C. 396.

The use of the words "substantially as de

scribed" in a claim is not to limit the claim

to the precise construction shown in the spec

ification, nor to deprive patentee of bene

fit of doctrine of equivalents, where the in

vention is of a primary character. Lowrle v.

Meldrum Co., 124 Fed. 761. Lange patent

No. 434,153 for an incandescent lamp socket,

not limited by the prior art. Bryant Elec.

Co. v. Buchanan. 124 Fed. 537. Dolan patent

No. 589,342 for an acetylene gas burner tip.

Kirchherger v. American Acetylene Burner

Co., 124 Fed. 764. Gorton patent, No. 252,470.

for hose supporter. George Frost Co. v.

Crandall Wedge Co. [C. C. A.] 125 Fed. 942.

An invention, the first to make structures

for a. particular purpose a. commercial art.

and an improvement over all its predecessors

in many particulars, 1 entitled to protection,

and to a reasonable application of the doc

trine of equivalents. Harder patent, N0.

627.732, for improvements in silos. Ryder

v. Schlichter [C. C. A.] 126 Fed. 487.
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distinguished from a mere improvement or perfection of what had gone before.‘

Where the patent is for a device of which there is a prior art, the claim will receive

a narrow construction, depending on the state of such art.’ Where an invention

is meritorious, the inventor, though not a pioneer, is not cut off from a reasonable

range of equivalents measured by the advances he has made over older machines.“

The benefit of the doctrine of equivalents may be claimed, although the allowance

be narrow.“ Where the claim covers a combination of elements, without indi

cating their relative importance, a court may not hold any element not essential.10

In a generic process patent every phenomenon observed during operation, and

every minute detail described, is not required to be read into the claims, so that the

least departure therefrom will avoid infringement.“ The fact that the machine

of a patent is capable of a method of use not referred to, nor indicated in the pat

ent, cannot be availed of to affect the construction of the claims."

§ 5. Duration of patent right and surrender and reissues—Delays attributa

ble to interference proceedings will not shorten the life of the patent." The ex

piration of patents for improvements will not affect the validity of the basic pat

ent.“ Where the American patent shows an improvement of utility making it a

6. Singer Mfg. Co. v. Cramer. 192 U. S.

265.

7. And is not infringed by a. machine in

which any element 0! the patented machine

is lacking. Wilson v. Townley Shingle Co.

[C.'C. A.] 125 Fed. 491. Thillcoupling. Brad

ley v. Eccles [C. C. A.] 126 Fed. 945. Wells

patent. No. 412.442, for eye glasses. Julius

King Optical Co. v. Billioefer [C. C. A.] 127

Fed. 127. Brown patent. No. 450.216. for a.

pocket safe for coins. Little Gem Mfg. Co.

v. Strauss, 124 Fed. 900. A patent for a

ferrule and point. united by a dovetailed Joint,

for umbrellas and canes. Evans v. Newark

Rivet Works [C. C. A.] 126 Fed. 492. Calvert

patent. No. 651,413. for an adjustable switch

rod. not infringed by Strom patent, No. 625.

961. Ajax Forge Co. v. Pettibone, M. & Co.

[C. C. A.] 125 Fed. 748. Beaumont patent.

No. 555.033, bath water heater. Henry Huber

Co. v. Mott Iron Works [C. C. A.] 125 Fed.

(444. Lewis patent, No. 609,513, for veneer

cutting machine. U. S. Peg-Wood, S. &

L. B. Co. v. Sturtevant Co. [C. C. A.] 125

Fed. 382. Brislin and Vinnac patent. No:

$145,393, for feeding mechanism for rolling

mills. Carnegie Steel Co. v. Brislin [C. C. A.]

124 Fed. 213. Cramer patent. No. 271.426,

support for sewing machine treadle. Singer

Mfg. Co. v. Cramer, 192 U. S. 265. McMichael

S: Wildman patent. No. 500.151, for an auto

matic rib knitting machine. Mchchael &

\V. Mfg. Co. v. Ruth, 123 Fed. 888. Kitsel

man patent for wire fabric machines. Ko

komo Fence Mach. Co. v. Kitselman. 189 U.

S. 8, 47 Law. Ed. 689. No. 532.973, for "Im

provements in screw presses for forming in

sulators." Brookfield v. Novelty Glass Mfg.

Co., 124 Fed. 551. Farwell patent. No. 493,

548, for adjustable stove damper. Schreiber

S: C. Mfg. Co. v. Adams Co. [C. C. A.] 117

Fed. 830. Sawyer patent. No. 462,065. for a

numbering machine. William A. Force _&

Co. v. Independent Mfg. Co., 124 Fed. 72.

Sample patent. No. 498,962. for a draft tube

for soda fountain. Sample v. American Soda.

Fountain Co., 126 Fed. 760. White patent.

No. 548.149, for a stereoscope. White Co. v.

Walbrldg'e [C. C. A.] 126 Fed. 373. Claims

are construed narrowly. and limited in their

scope to such extent as the prior art re—

nnireri where earlier English patents cover

substantially everything involved in the

American patent. Golden Gate Mfg. Co. v.

Newark Faucet Co., 124 Fed. 631. Where

nail holes punched in the frame of a patented

device were used for fastening it to a. sup

port. and also had a functional use in con

nection with the operation of the machine.

they are only protected as to the latter use.

Cary Mfg. Co. v. Standard Metal Strap Co.

[C. C. A.] 120 Fed. 945. Nation patent. No.

521,174. duster for cleaning carpets by means

of compressed air. in view of prior act dis

closing like methods, not a primary inven

tion and not infringed by the Thurman pat

ents Nos. 634.042, 666.943 and 665,983, for

cleaning carpets on floor. Wis. C. A. House

Cleaning Co. v. American C. A. Cleaning Co.

[C. C. A.] 125 Fed. 761.

8. Dowagiac Mfg. Co. v. Minn.

Plow Co. [C. C. A.] 118 Fed. 136.

9. Levy v. Harris, 124 Fed. 69.

10. U. S. Peg Wood, S. & L. 13. Co. v.

SturtevantCo.. 122 Fed. 476. In a claim of a

patent for a combination, all the elements

which the patentee has specified must be re

garded as material, and there is no infringe

ment by a. device in which one of the ele

ments is omitted, unless an equivalent ele

ment is substituted. Levy v. Harris, 124

Fed. 69.

11. Elec. S. 8: A. Co. v. Pittsburg Reduc

tion Co. [C. C. A.] 125 Fed. 926.

12. U. S. Peg-“’ood. S. & L. B. Co. v.

Sturtevant Co. [C. C. A.] 125 Fed. 378; Id..

122 Fed. 470. A patent for a device stating

that a part is preferably .made of a certain

material is not rendered invalid by the fact

that when made of other material the device

is inoperative. Kirchberger v. American

Acetylene Burner Co.. 124 Fed. 764.

13. Electric Storage Battery Co. v. Buf

falo Elec. Carriage Co., 117 Fed. 314. Where

the reissue application is involved in an in

terference with a patent. the application is

to be regarded as a continuation of the orig

inal application and the date of the original

application is the date of a. constructive re

duction to practice. Austin v. Johnson, 18

App. D. C. 83.

14. Electric Storage Battery Co. V- Bufialfi

Elec. Carriage Co., 117 Fed. 314.

Moline
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patentable invention, the American patent will not expire with the earlier British

patent.“

A reissue will not be invalidated because the claim is broader than that of the

original patent.“ A delay of five years in applying for a reissue on the ground

of inadvertence, accident, or mistake, invalidates the reissue unless excused by spe

cial circumstances."

§ 6. Titles in patent rights and license, conveyance, or transfer thereof. In

generaZ.—-Rights under patent laws cannot be afi'ected by state statutes.” A pat

ent is not rendered invalid because the patent mark is placed on the part of the

article not patented." An act requiring notes for patent rights to recite that fact

and making it a misdemeanor to knowingly take or transfer notes for natent rights

not having such recital does not invalidate notes omitting the recital or affect the

rights of bona fide purchasers without notice of the considerations.20

Transfer.—-The assignment must be supported by a consideration.21 The in

vention may be sold under an oral agreement pending an application for the pat

ent.” The law will imply a written assignment where necessary to pass title.“

An instrument granting an exclusive right under a pending patent and containing

an agreement to assign future patents for like machines does not legally assign

patents granted on subsequent application that will support a suit by grantee for

infringement“ An action to compel the transfer of a patent is within the juris

diction of a state court where both parties treat the patent as valid." A contract

can only be enforced where the vendor possessed the rights recited." A patentee

refusing to assign after performance of condition by assignee may not sue for in

fringement." The assignment by a. sole patentee of all his right, title, and inter

est “being an entire interest therein” vests the title in the assignee.“ A sale of the

exclusive right to manufacture, use and sell for use a patented invention in a speci

fied territory for a stated period carries with it an interest in the patent right itself

and constitutes a sale of a patent right state registry laws.” The anti-trust

law is not violated by assignment of numerous patents for similar inventions to one

of the owners to control the issuance of licenses for all.“0 A contract of assign

ment by which the assignee is to pay a certain amount annually as an “annuity”

during the life of the patent may be enforced 'by assignor’s legal representatives

0

15. Aquariums CO. V. Old 1831100., 124 Fed. _ 25. Fuller 1!. Schutz, 88 Minn. 372, 93 N.

229. W. 118.

16. “Fay v. Mason, 129 Fed. 506. 26- Kent v. Addicks IC. C. A.) 126 Fed.

11'. United Blue-Flame on Stove Co. v. 112

Glazier [C. c. A.) 119 Fed. 151. 27- The owner of a patent refusing to as

18. U. S. Consol. Seeded Raisin Co. v. 315“ It in Violation 0’ an agreement cannot

Griffin & Skelley Co. [C. C. A.] 126 Fed. 364. recover from his intended flsfllgnee for an

I“ Ran SL § 4901 pruvides a penalty for infringement. Schmitt v. Nelson Valve Co.

k 18 led [C. C. A.] 125 Fed. 754110.. 121 Fed. 93.
2:218élémegtldgfvwgsglsugnale n 28 Canda v. Michigan Malieable Iron Co.

[C. C. 12! Fed. 486.
20. Brown v. Pegram [C. C. A.] 125 Fed.

577- Under an act making 1‘ ‘1 misaemeanm" Praia-1113.1 Ayclh‘ufld'iitaxillttlelisdlsl" tifzregitZd

10 take or sell a “Ote given for a patent by matter not 0! record as in case of un

I‘lght Wimom rental Of that met there can recorded assignments of patents. Columbia

be no recovery on a note omitting the recital
by one violating the statute nor by a. trans- gunss‘and Dream“: 00' v' Mluer- 20 APP- D

teree with k"_°W1°dge- Plume? v' Fir“ Nat' 80. Contracts by which a number 0! pat

Bflnk [Kan-1 ‘5 Pac- 119' ents for similar inventions are conveyed to

21- C001! V- Stefllng Elec- 0°" 118 Fed- one o! the owners to grant licenses under

45-, Cowles v. Rochester Folding BO! C°~ 81 all to the others do not violate the federal

App. Div. [N. Y-l 414- trust laws by requiring llcensor to prosecute

22. Cook 11. Sterling Elec. Co., 118 Fed. 45. an ‘ln'fringers, limiting licenses to persons

23. Thourot v. Holub, 81 App. Dlv- [N. YJi agreed upon and imposing conditions on their

634, use and prohibiting the use of others. U.

24. Milwaukee Carving Co. v. Brunswick- 8. Consul. Seeded Raisin Co. v. Griffin [C. C.

Balke—Collender Co. 10. c. A] 126 Fed. 171. i A.) 126 Fed. 864.
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after his death .as the .term “annuity” does not intend a period terminable by assign

or’s death.81 A sale induced by fraud may be rescinded.82 One suing to rescind lacon

tract .for .fraud is entitled to interest on the sum paid from the date of filing his

.bill 'to rescind," and it is not required that property be returned in condition re

ceived.“ A contract for reassignment of a. patent pledged as collateral security

when a certain amount of stock had been sold to be used as a wanking capital in

iends the sale of such stock for cash." An inventor confiding his secret to a large

purchaser may protect himself and customers against a ,patent procured in 'bad faith

.by such purchaser." .An agreement by .a patentee to furnish evidence tor a third

person in actions :against the .assignees of the patentee to set aside his transfer of

patents to them is against .public policy."

On insolvency, a patent assigned to a-corporation passes to the receiver."

Licenses—The license conveys no part of the \patent,“ and the transfer of the

patent will not afieot rights of a prior licensee!o ,A patentee in granting a license

impliedly warrants that he possesses the title to the patent right but does not war

rant the validity of the letters patent}1 Exclusive licenses are not in restraint of

trade."

.to manuiacture and sell the article.“

a question for the court.“

followed in construing license.“

31. Goodyear Shoe Machinery Co. v. Dan

cel [C. C. A.] 119 Fed. 692. In a suit against

the assignee of mat-entee‘s assignoe as to the

payment of an annuity during the life of the

patent which defendant‘s assigneo had

agreed to may. the complaint was fatally de

tective in failing to allege a. contract be

tween the patentee and defendant. Dance]

v. iU-nited Shoe Machinery Co., 120 Fed. 839.

32. In an action for fraud in inducing

purchaser to pay more for a. third interest

in a patent than the sellers asked for the

entire interest, it .is no defense to a suit to

set the assignment aside for the fraud that

the purchaser was willing to pay the amount

he did. Felt v. Bell, 205 Ill.

1'94. It may ndt be urged as a. defense that

the purchaser only had an undivided third

interest and could not return same. Felt 'v.

Bell. 205 Ill. 213. 68 N. E. 794. It cannot be

urged that the purchaser ratified the fraudu

lent sale in the absence of evidence of his

knowledge thereof. Id. Suit may not be de

feated on the ground that complainant could

not place defendants in statu quo on account

of the forfeiture of the patent under the

laws of a. foreign country. Id.

at. Felt v. Bell. 206 Ill. 213. 68 N. E. 794.

84. Bell v. Felt, 102 Ill. App. 218.

5. Janney v. Pancoast International

Ventilator Co., 122 Fed. 535.

38. An inventor disclosing his invention

to one agreeing to purchase large quantities

thereof and to keep some a secret may en

join such person having in violation of the

agreement obtained a patent thereon in his

own name from suing his customers for in

fringement and have the invalidity of the

patent adjudicated. Murjahn v. Hall, 119

Fed. 186.

81. Cowles v. Rochester Folding Box Co.,

81 App. Div. [N. Y.] 414.

$8. Douglass v. Campbell. 24 Ohio Ciro.

R. 241.

39. A license neither transfers the whole

or an undivided part of the patent nor the

exclusive right to use the patented article

213. as N.

The patentee may license the use of the name in connection with the right

The question of sufficiency of the license is

Acquiescenoe and construction of the parties may be

and hence one withholding payment of roy

alty on the ground of infringement may not

claim that he is “the asstgnee. Macon Knit

ting Co. v. Leicester Mills Co. [N. J. Eq.]

55 Atl. 401. A grant by a patentee of the

exclusive right to manufacture the patented

article within a certain territory is a mere

license. and gives no title to the patent in

the territory. so as to sue for infringement

by one using the article in the territory and

made by one outside the territory. Excelsior

Wooden Pipe Co. v. Seattle {0. C. A.] 117

Fed. 140.

40. Whitson #1. Columbia Phonograph Co..

18 App. D. C. 565.

41. Macon Knitting Co. v. Leicester Mills

Co. [N. 1. Eq.] 55 Atl. 401.

#2. An exclusive license for a given tor

r'ltory and forbidding licenses to sell a sim~

ilar construction during the life thereof Is

not void as in restraint of trade. Standard

Fireproofing 00. v. St. Louis Expanded Metal

“Fireproofing Co., 177 M0. 559. 76 S. W. 1008.

A contract whereby the owner of patents

grants to another the exclusive right to

lease the instruments to the public at speci

fied rates within a. designated territory. the

property in the instruments to remain in

the owner is not invalid as in restraint of

trade nor as seeking to impress on person

alty a qualified oWnership inconsistent with

freedom of transfer. Whitson v. Columbia

Phonograph Co., 18 App. D. C. 565.

2 43. Adam v. Folger [C. C. A.] 120 Fed.

60.

44. A patent lawyer is incompetent to

testify as to sufficiency. Rankin v. Sharples.

206 Ill. 301. 69 N. E. 9.

45. A license executed by the owner of a

number of patents “except respecting" a cer

tain patent will be held to exclude such pat

ent particularly where the parties have so

construed the contract for a number of years.

Leonard v. Crocker Wheeler Co.. 126 Fed

376. A party to a contract with the patentee

for the period of its extension may ratify

an agreement between the patentce and
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Corporations“ and firms do not have an implied license to use inventions of

ofiicers or members."

A license not expressly limited continues in force during the life of the pat

ent unless sooner forfeited or terminated by mutual consent.“ A contract giving

one charge of the introduction of a patented article in a state reserving right to an

nul by written notice is not for the term of the patent."

A licensee whose license is not such as to amount to an assignment of the pat

ent is not a necessary party complainant in a suit for its infringement.” A licensee

having the right to join the patentee in a suit for infringement with or without his

consent may prosecute an appeal from an adverse decree, though the patentee de

clines to join, by having him summoned and his refusal entered of record.“ An

exclusive licensee within certain territory may enjoin a third person who with

knowledge of the license is conspiring with licensor to violate his contract rights by

selling the article in licensee’s territory and the licensor is not a necessary party.“

A contract of the patentee to protect his letters patent against attack by others im

posed no duty to protect licensee from unlawful manufacture and sale of infringing

devices."

Where the first instalment of patented machines delivered to licensee were de—

fective, there is a presumption that later instalments were also defective.“ The

burden of proving defects in machines is on the licensee where they have been in

stalled and operated for a season under the supervision of the licensor.“

A contract between owners of related patents whereby proceeds of licenses sold

by either should be divided and also moneys recovered as damages for infringement

will include recovery denominated “profits” and not damages.56

The owner of the patent may fix the prices at which the article may be sold by

dealers and a dealer selling with knowledge of the reservation will be an infringer.‘7

Royalties may not be collected where there is an eviction by proof of invalidity

or infringement.“

before the decision can be used to defeat a suit for royalties.”

It must very clearly appear that the court held the patent void

The liability of the

licensee of two patents on the last expiring patent is not affected by manufacture

another for such term by acquiescence there

in with knowledge though not a party there

to. American Tube Works v. Bridgewater

Iron Co., 124 Fed. 782.

48. A corporation has no implied license

to use inventions patented by its president

though work on same is done by employes

of corporation where the same was paid for

out of the president's own funds. Burden

v. Burden Iron Co., 39 Misc. [N. Y.] 659.

47. Burden v. Burden Iron Co., 39 Misc.

[N. Y.] 559.

48. American Street Car Advertising Co.

v. Jones. 122 Fed. 803.

49. Kenny v. Knight, 119 Fed. 475.

50. Peters 1!. Union Biscuit Co., 120 Fed.

679.

51. Excelsior Wooden Pipe Co. v. Seattle

[C. C. A.] 117 Fed. 140.

52. New York Phonograph Co. v. Jones,

123 Fed. 197.

63. Kline v. Garland [Mich.] 97 N. W.

768. The fact that patentee notified infrin

gers to stop infringement did not impose on

him the duty to protect his licensee from

infringement, he contracting merely to pro

tect his letters patent against attack by

others. Id.

54. Macon Knitting Co. v. Leicester Mills

Co. [N. J. Eq.] 55 Atl. 401. To constitute

e. machine practically operative within a.

contract with a licensee, the operativeness

must be tested by the purpose for which the

machine is built. by the work of other like

machines, by the quantity and quality of

goods produced and the durability of the

machine and its freedom from liability to

get out of repair and waste material. Id.

65. Macon Knitting Co. v. Leicester Mills

Co. [N. .1. Eq.] 55 Atl. 401.

56.. Wooster v. Trowbridge [C. C. A.] 120’

Fed. 667.

57. Victor Talking Mach. Co. v. The Fair

[C. C. A.] 123 Fed. 424.

58. A decree against a licensee determin

ing the machine an infringement is an evic

tion of the licensee and will relieve him

from the payment of royalties. Macon Knit

ting Co. v. Leicester Mills Co. [N. J. Eq.)

55 At]. 401. Where a licensee receives in

formation ot infringement, he may abandon

the license at once and is not required to

await eviction. Id.

50. Sherbourne v. Willcox & G. Sew.

Mach. Co., 119 Fed. 371. Where defenses

pleaded were invalidity of patent and non

intringement and decree dismissing bill is

not based specifically on either. it will not

be regarded as an adjudication of invalidity

in an action for royalties. Wilcox &

Sewing Mach. Co. v. Sherborne [C. C. A.)

123 Fed. 875.



2 Cur. Law. PATENTS § 7A. 1147

by other parties after expiration of the first patent.“o So long as the licensee con

tinues to manufacture the patented article, he is presumed to do so under the

license and is liable for royalties thereunder.“ The contract may not be varied

by parol without consideration."2 Under a contract for the payment of semi-an

nual royalties, it will be presumed that none were due in less than six months from

installation of the machine." A president of a corporation inventing a device

which is manufactured by the corporation is not entitled to royalties prior to issu

ance of the patent.“ A contract for sale of patented articles under which the buyer

was to retain a certain sum for a period to indemnify him and his guarantied

vendees from consequences of possible infringements did not impose on the seller

the burden of proving termination of infringement litigation against buyer and

purchasers from him."

A suit in equity may be maintained for the cancellation of a license and to ob

tain an accounting for royalties.“ A suit for royalties by an assignee is not barred

by laches where the license given by the patentee was not brought to his knowl

edge until after the death of his assignor." The contract between the Western

Union Telegraph company and the American Bell Telephone company under which

the telephone interests of the former were transferred to the latter, a certain per

centage of royalties received to be paid to the former established a relation of trust

and gave a court of equity jurisdiction of an accounting in behalf of the Western

Union company." The measure of damages for breach of a royalty contract is the

amount licensors would have received had the contract been complied with.“ Un

der a royalty contract providing that labor should be calculated at “the average

shop cost per man,” it was proper to add to the actual cost of labor a certain pe

cent for operating expenses?0 ‘

§ '7. Infringement. A. What rim—There is an infringement where a per—

son, without legal permission, makes, uses, or sells to another, to be used, a thing

which is the subject-matter of an existing patent." It is not important that party

Garland [Mich.] 97 N. W.m, Kline v, 08. Term "rentals or royalties actually re

768.

61. American Street Car Advertising Co.

v. Jones. 122 Fed. 803.

62. Where the written contract fixed the

amount of the royalties, licensee may not

avail himself of a parol agreement that they

should never exceed the lowest amount paid

by other licensees. Standard Fireproofing

Co. v. St. Louisl Expanded Metal Fireproofing

Co., 177 M0. 569, 76 S. W. 1003. The failure

of patentee to protect against infringement

was a sufiicient consideration for a. parol

modification thereof abrogating a. provision

thereof for payment of minimum royalty.

Taylor Gas Producer Co. v. Wood [C. C. A.]

125 Fed. 337.

83. Worth v. Liebovitz, 83 App. Div. [N.

Y.] 632. Under a. contract for a patent ma

chine, a first payment provided therein is

not a. royalty within a clause for terminat

ing royalties by the return of the machine

and payment of royalties to date. ld. A

formal acceptance of proposal to install a

patent machine and its installation dispens

ed with the necessity of signing the agree

ment notwithstanding s. provision requiring

signature. Id.

04. Steward Mfg. Co. v. Steward. 109 Tenn.

288. 70 S. W. 808.

65. Rankin v. Sharples. 206 111. 301, 69 N.

E. 9.

so, 07. American Street Car Advertising

Co. v. Jones, 122 Fed. 803.

ceived or rated as paid" covered gross sums

received by the telephone company for per

petual or other exclusive licenses under the

patents embraced in the contract. for which

it gave no consideration except such licenses.

Western Union Tel. Co. v. American Bell

Tel. Co. [C. C. A.] 125 Fed. 342.

09. Standard Fireproofing Co. v. St. Louis

Expanded Metal Fireproofing Co.. 177 M0.

559, 76 S. W. 1008.

-70. Pleading construed not to admit the

right to add cost of drawings, patterns, ad

vertising in addition to the 60 per cent.

Bates Mach. Co. v. Cookson. 202 Ill. 248, 66

N. E. 1093.

71. Cyc. Law Diet. It is essential to re

covery for infringement that use of inven

tion without patentee’s consent be proved.

Kiiburn v. Holmes [C. C. A.] 121 Fed. 750.

lnl'rlnged: Palmer patents, No. 308.981.

and No. 308.982, machines for quilting

fabrics. Palmer v. Landphere. 118 Fed. 52.

Not infringed: Edison patents. Nos. 397,

280. and 430.278, for phonograph reproducers

infringed; No. 484.584. covering specific

parts of such reproducers. National Phono

graph Co. v. Fletcher. 117 Fed. 149. John

son patent. No. 679,896. for an improve

ment in sound boxes for talking machines.

Victor Talking Mach. Co. v. American Graph

ophone Co.. 125 Fed. 30. Broderick Pal-91R.

No. 377.706. for improvements in prepared

sheets for stencils infringed. Dick v. Pom
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did not intend to infringe,72 nor is it important that the purchaser was the agent of

the owner of the infringed article," and two or more sales from stock on hand, to

the agent, may justify inference of other sales and warrant a decree for an account

ing'Tl
The question of infringement of a design is determined by a comparison of

designs, and does not depend on whether purchasers of the article were deceived."

The decisive test is whether the operation of the device, when in use, is the same

and produces the same result, and not the possibility of a different use." Substan

tial identity is required in the process," machine," or composition," and infringe

ment is not avoided by the use of new and improved apparatus,"0 or by changing

proportions to increase eifectiveness,"1 or by slight and immaterial departures from

the drawings,“2 or by adding a nonfunctional part, or a change in the position of the

parts, which does not change the method of operation." There is infringing iden

tity where the principle of operation,“ or the form or arrangement is the same.“

eroy Duplicator Co., 117 Fed. 154. Thom

son patent, No. 480,328, for an alternating

current, claims 1 and 2. Thomson-Houston

Elec. Co. v. Wagner Elec. Mfg. Co. [C. C. A.]

126 Fed. 170. Stanley patent, No. 469.809,

for electrical distribution. Westinghouse

Elec. & Mfg. Co. v. Stanley Elec. Mfg. Co.,

117 Fed. 309. Edison patents, Nos. 882,418,

and 414,761. for phonogram blanks made of

wax or other soft substances are not in

fringed by patents for phonograms which

are reproductions in celluloid by .means of

molds. Nat. Phonograph Co. v. Lambert Co.

[C. C. A.] 125 Fed. 922. McCarthy patent, No.

478,168. for improvements in casket handles

not infringed by device in Klein patent No.

569.898 there being no similarity. McCarthy

v. Westtield Plate Co., 124 Fed. 897.

72. Alaska Packers' Ass'n v. Letson, 119

Fed. 599.

73. Chicago Pneumatic Tool Co. v. Phila.

Pneumatic Tool Co., 118 Fed. 852.

74. Badische Anilin 8: Soda. Fabrik v.

Klipstein, 125 Fed. 543.

75. Kruttschnitt v. Simmons, 118 Fed.

861.

76. Davis v. Perry [C. C. A.) 120 Fed. 941.

A machine does not infringe where it is not

only structurally different. but performs the

other operations in a. substantially different

way. Westinghouse Air Brake Co. v. New

York Air Brake Co. [C. C. A.] 119 Fed. 874.

77. A process for paper board, made from

newspapers, the essential feature of which

is the retention of oils from printers’ ink

instead of its elimination, as formerly prac

ticed. is infringed by a board made by a

process having the same end in view and

only color-ably different by the use of a.

slight quantity of alkali, and the substitu

tion of cold for hot water in one part of

the process. National Newsboard Co. v. Elk

hart Egg Case Co. [C. C. A.] 123 Fed. 431.

A patent under a claim. as set forth in speci

fication, that a. core for packing to extend

through entire length of the enclosing tube

of rubber is not infringed by the use of a

tubular lead dowel, only two inches in

length, to unite the ends of a tubular rubber

packing to form a gasket. Peerless Rubber

Mfg. Co. v. White [C. Q A.] 118 Fed. 827.

78. Standard Computing Scale Co. v. Com

puting Scale Co., [C. C. A.] 128 Fed. 639.

Infringement is not avoided where the de

vices consist of the same elements acting

in the same manner. the differences being

colorahle merely. Crown Cork 8i: Seal Co. v.

Imperial Bottle Cap & Machine Co., 123 Fed.

669. There is no infringement by a device

serving the same purpose as an earlier pat

ent but substantially diiferent in construc

Singer Mfg. Co. v. Cramer, 192 U. B.

70. Substantial identity of combination is

not affected by the circumstance that one

of the members of the combination is adapt

ed for connection with other parts of the

machine not included in the combination.

Dowagiac Mfg. Co. v. Brennan [C. C. A.) 127

Fed. 143.

so, 81.

v. Pittsburg Reduction Co.

Fed. 926.

82. Van Epps v. International Paper Co.,

124 Fed. 542. Slight mechanical substitu~

tion will not relieve from charge of infringe

ment. Transplanting machine. Seller v.

gsuller & J. Mfg. Co. [C. C. AJ 121 Fed.

88. Brislin v. Carnegie Steel Co., 118 Fed.

579.

84. Tompkins v. Terwllliger, 124 Fed. 545:

Julius King Optical Co. v. Bilhoefer. 124 Fed.

521. Infringement is not avoided by im

provements increasing the efliciency ot the

patented machine without changing the prin

ciple of operation. Brislin v. Carnegie Steel

Co., 118 Fed. 579. A patent for an electric

motor may be infringed by an electrical

motor, where it is the same in construction

and principle of operation. “'estinghouse

Elec. dz Mfg. Co. v. Roberts. 125 Fed. 6.

There is an infringement by a. change in the

form, or location, or sequence of elements.

where they are all employed to perform the

same functions. unless form, location, and

sequence are essential to the result or the

novelty of“ the claim. Adam v. Folger [C. C.

A_] 120 Fed. 260. A claim for the combina

tion of motors with any controlling device

operated from a common point is infringed

by a device in which the controller operated

by introducing a. rheostat to interrupt and

waste the current. instead of reversing it.

Knight patent, No. 354,793. General Elec.

Co. v. Brooklyn Heights R. Co. [C. C. AJ

117 Fed. 613. There is an infringement by

substitution of hand power for steam. and

the. operations are initiated by levers instead

of automatically, the two machines embody

ing the same mechanism for dealing with

the material and product. Campbell Printing

Press & Mfg. Co. v. Wesel Mfg. Co., 124 Fed.

322.

85. Infringement is not avoided by chan

ging the form of the parts of a. patented com

Electric Smelting & Aluminum Co.

[C. C. A.] 125
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The essential of identity extends to the result." A machine is not infringed by

another machine producing the same result, but by a combination of different ele

ments."

taken for any of its purposes.“

There is an infringement when any substantial part of the invention is

The mere fact that the same function is accom

plished in the two machines does not make a case of equivalency.” Infringement

is strongly negatived by noninterehangeability of parts,"0 or the nonuse of any

specific element of a combination claim or its equivalent}u or a doubling of capacity

and product," or where the later device differs as much from the earlier as the lat

ter does from the prior art."

Where different inventors have adopted an earlier invention, each making

slight changes in the earlier device, each will be limited to his own specific form of

device, and if they are different, neither device will be an infringement of the

other."

One may be held as a contributory infringer" as where he makes and sells a

part of a structure to be completed by the purchaser, and when so completed is an

binatlon without varying the principle of the

original invention. Dowagiac Mfg. Co. v.

Minn. Moliue Plow Co. [C. C. A.] 118 Fed.

'136. There is an infringement by recon

struction in which new parts are substituted

for those covered by the patent and old

parts are used in new relations. National

Phonograph Co. v. Fletcher, 117 Fed. 149.

88. -Mnsseth v. Larkin [C. C. A.] 119 Fed.

171. The more change in form of the

product, by producing it in a granular in

stead of a powdered form, does not make

it a new article, it remaining unchanged in

composition and properties. Rumford Chem

ical Works v. N. Y. Baking Powder Co., 125

Fed. 231. There is an essential difference

in methods of making smokeless powder.

where the product in one case is a com

pletely gelatinized grain, while in the other

it is only partially gelatinized. Wolff v.

Du Pont De Nemours & Co., 122 Fed. 944.

87. Hoyt patent. No. 446,230, for an im

provement in grain drills not infringed by

Christman & Munn patent, No. 497,864.

Dowagiac Mfg. Co. v. Brennan, 118 Fed. 143.

It is the structure of a machine and not its

appearance which determines the infringe

ment. Hsniten v. Armitage, 11‘! Fed. 845.

As between mechanical improvers in an ad

vanced art. mere priority in the production

of a commercial machine or commercial suc

cess affords no reason for excluding other

independent movements. Mayo Knitting

Mach. & Needle Co. v. Jenckes Mfg. Co., 121

Fed. 110.

88. White v. Walbridge, 118 Fed. 166.

There is an infringement by the use of a

different. but mechanically equivalent, meth

od or material to construct some of the

elements of a patented combination, where

the mode of operation is adopted. and the

elements, when constructed, perform the

same functions by the same or equivalent

means to those described in the patent. An

derson v. Collins [C. C. A.] 122 Fed. 451.

A mechanical equivalent must be adaptable

to use as a substitute for something else and

competent to perform the functions of a.

particular device for which it may be sub

stituted. Alaska Packers'Ass‘n v.Letson,119

Fed. 599. The range of equivalents covered

by the patent corresponds with character

of the invention and includes all forms which

embody the substance of the invention, and

by like mechanical co-operation effect sub

stantially the same result. Dowagiac Mfg.

Co. v. Brennan [C. C. A.] 127 Fed. 143.

80. Mayo Knitting Mach. d: Needle Co. v.

Jenckes Mfg. Co., 121 Fed. 110.

90. American Pneumatic Tool Co. v. Phila.

Pneumatic Tool Co., 123 Fed. 891.

91. American Fur Refining Co. v. Cimiotti

Unhairing Mach. Co. [C. C. A.] 128 Fed. 889.

\Vhere the language of the specifications and

claims. as well as the amendments of the

latter in the patent oiilce, make the es

sential feature of the structure to consist

of a particular device, the patent is not in

fringed by a structure which lacks such

feature. Morgan v. Pa. Rubber Co. [C. C. A.]

126 Fed. 952.

92. When the different principles result

in a. double working capacity and product.

the conclusion that there is a difference be

tween the two machines. in substance, as

well as form, is apparent. American Fur

Refining Co. v. Clmiotti Unhalring Mach. Co.

[C. C. A.] 128 Fed. 869.

98. Eaton Prince and Livesey patent No.

347,778, for safety brake for elevator not in

fringed. Eaton v. Wadsworth, 125 Fed. 120.

M. Sander v. Rose [C. C. A.] 121 Fed. 886.

Where the patents sued on are not pioneer

patents, and are only improvements on the

prior art, and defendant‘s machines can be

differentiated, the charge of infringement

will not be sustained. Kokomo Fence Mach.

Co. v. Kitselman, 189 U. S. 8, 47 Law. Ed.

689. Where the advance toward perfection

in an art consists of many intermediate

steps. and several inventors form different

combinations or improvements which score

decided advances in the art. and accomplish

the desired result with varying success. each

is entitled to his own combination. so long as

it differs from those of his competitors, and

does not include theirs. Anderson v. Col

lins [C. C. A.] 122 Fed. 451.

95. One may become a contributory in

iringer by the sale of a. machine having a pe

culiar provision for the incorporation therein

of apatented device, where the same is incor

porated therein by another. otherwise where

the machine is adapted to the use of other de

vices known to the art. Standard Computing

Scale Co. v. Computing Scale Co. [C. C. A.]

126 Fed. 639. A patentee disposing of his

patent may become a. contributory infringer
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infringement." Those co-operailng in an infringement with a vendor estopped

to question validity of patent are also estopped.”

Manufacture without sale constitutes infringement." Sale of supplies for

use on a patented machine bearing a label that it was sold subject to a restriction

that only supplies furnished by complainant could be used thereon does not show

infringement, the machine being in the hands of the user under the license.” A

patent for the process is not infringed by selling the product.1

There is an infringement where users of patented portions of machines, not

in need of repair, are solicited to incorporate therein certain improvements of the

solicitor, and in doing so reproduces elements of the combination specifically cov

ered by the patent.’

A patentee refusing to assign after performance of conditions by assignee may

not claim infringement by assignee.a

(§ 7) B. Defenses.—It is no defense that complainant is violating the anti

trust law.‘

(§ 7) C'. Damages, profits, and penalties—A complainant cannot require

information as to sales until infringement is shown.‘

Only nominal damages are recoverable for infringement, where discontinued

on notice, and complainant had vended article without marking it as patented.‘

A court may increase the damages for infringement, where the infringement

is palpable and persisted in after knowledge and an opportunity to settle, and party

has shown a disposition to delay and cause all the expense possible.7 A sale of

infringing articles to persons procured by the owner of the patent to show salw

would not be ground for damage, as they would not take the place of sales made by

the owner of the patent.‘

Profits are recoverable.9 The seller is entitled to credit for commissions paid

by forming a new company which manu—

factures the infringing article claiming it to

be a new and independent invention of his

own. Lamb Knit. Goods Co. v. Lamb Glove

& Mitten Co. [C. C. A.] 120 Fed. 267. The

assignee of an unadjudicated patent is en

titled to a preliminary injunction against in

fringement by patentee and others. where

infringement is clear, and patentee immedi

ately on sale had associated himself with the

other defendants to superintend construction

of infringing machine and had invested

money in the enterprise. Continental Wire

Fence Co. v. Pendergast. 126 Fed. 881.

98. Bishop v. Levine, 119 Fed. 363. The

manufacturer who makes an essential part

of an infringing structure. adapted to no

other use. and sells it to another to com

plete the structure is a. contributory in

fringer. Canda. v. Mich. Malleable Iron Co.

[C. C. A.] 124 Fed. 486. One buying and

selling separate parts of infringing ma.

chines, and employed to set them up, may

not avoid liability as a contributory in

fringer, on the ground that he merely sold

his labor as a skilled workman. and having

notice of the infringement may he required

to account. Palmer v. Landphere, 118 Fed.

52.

97. Continental Wire Fence Co. v. Pender

gast, 126 Fed. 381.

08. Carter Crume Co. v. American Sales

Book Co.. 124 Fed. 803.

99. Dick v. Roper, 126 Fed. 966.

1. Nat. Phonograph Co. v. Lambert CO. [C.

(1.1 125 Fed. 388.

2. Nat. Phonograph Co. v. Fletcher, 117

Fed. 149.

3. Schmitt v. Nelson Valve Co. [C. C. A.]

125 Fed. 754.

4. General Elec. Co. v. Wise, 119 Fed.

922. In an action for infringement it is

no defense that complainants had joined in

an unlawful combination in restraint of

trade. Cimiotti Unhairing Co. v. American

Fur Refining Co., 120 Fed. 672.

5. Lovell Mfg. CO. v. Automatic Wringer

Co., 124 Fed. 971.

0. Hill Mfg. Co. v. Stewart. 116 Fed. 927.

7. Rev. St. U. S. Q 4921. Nat. Folding Box

8: Paper Co. v. Robertson's Estate, 125 Fed.

524. The refusal of the circuit court to in

crease the damages demanded for infringe

ment will not be disturbed, unless clearly

warranted by the evidence. Kissinger-Ison

Co. v. Bradford Belting CO. [C. C. A.] 123

Fed. 91.

8. Frank v. Geiger, 121 Fed. 126.

9. Profits on the entire article are only

allowable where such article is wholly the

invention of the patentee, or where its en

tire value is properly and legally attribu

table to the patented feature. Lattimore v.

Hardsocg Mfg. Co. [C. C. A.] 121 Fed. 986.

if the infringing machine has a special value

for certain work because of a. single feature

therein which constitutes the infringement.

and no other machine without this feature

could accomplish the same work. the owner

is entitled to recover the entire profit realiz

ed by the infringer from the sale for that

special market; but not so from sales for
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to agents," and for oifice and factory rental and labor of production, but not for in

surance, or legal services in defending previous suit in which he was successful,"

nor profits on parts furnished gratis to replace others." Where an infringer is

notified of the fact before issuance of patent, and patentee promises to notify him

of issuance of patent, but fails to do so, there may be a recovery of only such profits

as are clearly proven." Where the petition did not limit the claim to the amount

due when filed, the account may be stated down to the hearing before the referee.“

The notice of infringement making the seller of the article liable to statutory

penalty should distinguish the patents where they are numerous.“

(§ 7) D. Remedies and procedure.—Neither misuse nor nonuse will de

prive the patentee of his right to sue for infringemen ." The question of infringe

ment is one of law and may be determined on a writ of error." Equity is without

jurisdiction where there has been a good faith abandonment of infringement after

knowledge." The suit will not be sustained for acts committed after filing bill."

Title to support action on the patent is shown where the patent runs to pat

entee as assignor to plaintiff.”

Oflicers of a corporation are not individually liable for infringement of a patent

by the corporation,21 unless they have actually participated in the infringement.22

Public officers are not liable for the use of a patented invention in a building, by the

contractor, without a license from the owner of the patent, though they required its

use therein."

The circuit courts of the United States have full jurisdiction of patent cases.24

The court has jurisdiction of a nonresident, where defendant had a place of busi

ness in the district, and infringement occurred therein.“

other classes of work for which other nonin

fringing machines are adapted. Penfield v.

Potts 8: Co. [C. C. A.] 126 Fed. 476. The manu

facturer of an infringing article is liable for

the entire net profits derived from the sale,

where salability was primarily due to the

patented feature. Piaget Novelty Co. v.

Headley, 123 Fed. 897. Defendants selling

an infringing article. bought from the manu

facturers, are chargeable only with profits

made by themselves above the price paid,

and not with the manufacturers‘ profits.

Kissinger-Ison Co. v. Bradford Belting Co.

[C. C. A.] 123 Fed. 91. In an accounting to

determine liability of infringer for profits,

where his average daily production was only

half the capacity of the machine. he is en

titled to credit for labor for only half the

amount paid the workmen. Kinner v. Shep

ard. 118 Fed. 48. Where the demand for a

novelty had largely fallen off before issu

ance of patent. it will not be held that sales

by an infringer at a price so low as to

leave but little profit deprived patentee of an

equal number of sales at the higher price

demanded by him. Jennings v. Rogers Sil

ver Plate Co.. 118 Fed. 339.

10. Kissinger-lson Co. v. Bradford Belting

Co. [C. C._A.] 123 Fed. 91.

11. Piaget Novelty Co. v. Headley, 123

Fed. 897.

12. Paxton v. Brinton. 126 Fed. 541.

13. Jennings v. Rogers Silver Plate Co.,

118 Fed. 339.

14. Standard Fireproofing Co. v. St. Louis

Ex. M. Fireproofing Co., 177 M0. 659, 76 S.

W. 1008.

15. 3 U. 8. Comp. St. 1901, p. 3398.

v. Geiger, 121 Fed. 126.

18. Fuller v. Berger [C. C. A.] 120 Fed.

274.

Frank

A court is not deprived

17.

265.

18. General Elec. Co. v. New England

Eiec. Mfg. Co., 123 Fed. 310; Edison Gen.

Elec. Co. v. New England Elec. Mfg. Co., 121

Fed. 125.

19. Humane Bit Co. v. Barnet, 117 Fed.

316. Where no infringement is shown before

the filing of the bill. the fact that subsequent

structural changes have transformed the de

vice into an infringing article will not au

thorize a. preliminary injunction. Westing

house Air Brake Co, v. Christensen Engineer

ing Co., 121 Fed. 558.

20. General Elec. Co. v. Wagner Eiec.

Mfg. Co., 123 Fed. 101.

21. Farmers' Mfg. Co. v. Spruka Mfg. Co..

119 Fed. 594; Greene v. Buckley, 120 Fed.

955. At least not unless the corporation is

insolvent. Loomis-Manning Filter Co. v.

Manhattan Filter Co., 117 Fed. 325.

22. Peters v. Union Biscuit Co., 120 Fed.

679.

23. Standard Fireproofing Co. v. Toole,

122 Fed. 649.

24. General Elec. Co. v. Wagner Elec.

Mfg. Co., 123 Fed. 101. The circuit court of

the United States has jurisdiction to enjoin

an alleged infringement of a. patent by the

sale of the article without a license, though

the determination of the question of in

fringement may involve the construction or

validity of a. license contract. Victor Talk

ing Mach. Co. v. The Fair [C. C. A.] 123 Fed.

424.

25. Chicago Pneumatic Tool Co. v. Phiia.

Pneumatic Tool Co., 118 Fed. 852; Westing

house E. 8: M. Co. v. Stanley Elec. Mfg.

Co.. 121 Fed. 101. Act Cong. March 3, 1897,

c. 395, 29 Stat. 695 may be waived by 39991"

Singer Mfg. Co. v. Cramer, 192 U. B.
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of jurisdiction to grant relief, by the failure of defendant to observe the rules and

plead before the expiration of the patent, nor by any change of conditions after

the filing of the bill."

There is an absence of laches where owner’s delay is caused by prosecution of

other infringcrs.“

A bare licensee is not a necessary party complainant in a suit for infringe

ment.”8 A former licensee cannot join in suit for infringement as having an inter

est in the accounting for past infringements, unless all subsequent assignees of the

license are also joined.” Where the assignor has expressly authorized the assignee

to sue for infringement, he is not a necessary party to a suit by the assignee, though

the assignment is subject to reversion for nonfulfillment of terms.”

When a patent has once been sustained by an appellate court, a subordinate

court dealing with the same patent subsequently will adhere to such holding, un

less new matter is shown which would have changed the result if considered in the

earlier case.31
The courts of one circuit are not controlled by views taken with

regard to a patent by the courts of another circuit.“2 The principle of res judicata

is applicable in infringement suits."

In a suit for infringement, the scope of the invention must be determined, and

then whether the alleged infringing device comes within the invention, as thus de

fined.“

Injunctions—A preliminary injunction will not be granted where the patent

sued on has expired before the determination of the motion therefor." The writ

will issue the more readily where the validity of the patent has been adjudicated in

other suits.86

ance. U. S. C. S. Raisin Co. v. Phoenix B.

8: P. Co., 124 Fed. 234.

26. U. S. Mitis Co. v. Detroit 8. 8: 8. Co.

[C. C. A.] 122 Fed. 863.

. 27. The owner is not guilty of laches. as

against a particular infringer, by reason of

three years' delay, where his time was fully

occupied with other infringers. Timolat v.

Franklin Boiler Works Co. [C. C. A.] 122 Fed.

69. One is not guilty of laches where he

brings his suit within six months from the

termination of other litigation involving the

validity of his patent. U. S. Mitts Co. v.

Detroit S. & S. Co. [C. C. A.] 122 Fed. 863.

28. Peters v. Union Biscuit Co.. 120 Fed.

679.

29. Victor Talking Mach. Co. v. American

Graphophone Co., 118 Fed. 50.

30. Union Trust Co. v. Walker Eiec. Co.,

122 Fed. 814.

81. Badische A. & S. Fabrik v. Kllpstein

& Co., 125 Fed. 543.

32. Cimiotti Unhairing Co. v. American

Fur Refining Co., 120 Fed. 672. The judg

ment of a. court holding a patent void.

though not conclusive on another court in

the same circuit. is very persuasive where

the same matters are again presented. Cut

ler-Hammer Mfg. Co. v. Hammer, 124 Fed.

222.

83. Westinghouse E. 8: M. Co. v. Stanley

Eiec. Mfg. Co., 117 Fed. 309; Wilcox & G.

Sewing Mach. Co. v. Sherborne [C. C. A.]

123 Fed. 875. The prior adjudication should

be on the merits, and a consent decree in

which the validity and scope of the patent

were not considered is not sufficient as a.

basis for granting a preliminary injunc

tion against another alleged infringer. Nat.

Enameling Co. v. New England Enameling

It should not be granted in a suit for infringement of an unadjudi

Co., 123 Fed. 436. Where all the questions

involved have been determined adversely to

the party, on a former appeal, they will not

be reviewed by a. court differently consti

tuted, the questions not differing favorably

to appellant. Cimiotti Unhairing Co. v.

Nearseal Unhairing Co. [C. C. A.] 123 Fed.

479. Where the validity is sustained against

plea of anticipation, the same issue will not

be tried in a. subsequent suit in the same

court, though newly discovered evidence

claimed. A. B. Dick Co. v. Pomeroy Dupli

cator Co., 117 Fed. 154.

34. Westinghouse E. & M. Co. v. Stanley

Eiec. Mfg. Co., 117 Fed. 309.

35. Huntington Dry Puiverizer Co. v. Vir

ginia-Carolina Chemical Co., 121 Fed. 136.

30. Where the patent has been sustained.

after strong opposition. a preliminary in

junction against another infringer will not

ordinarily be refused on affidavits as to

prior public use. Armat Moving Picture Co.

v. Edison Mfg. Co., 121 Fed. 559. Where

validity has been sustained a number of

times. a motion to vacate a preliminary in

junction against infringement, based on por

tions of evidence taken by defendant. will

not be allowed before expiration of plain

tiff's time to take proofs in rebuttal. Timo

iat v. Phila. Pneumatic Tool Co., 123 Fed.

899. Where the validity of a patent has

been frequently upheld. a court should not

exercise its discretion to deprive the patentee

of his monopoly by refusing him an injunc

tion because the patent will soon expire, or

because the defendant offers bond for the

damages recovered. Elec. Storage Battery

Co. v. Buffalo Eiec. Carriage Co.. 117 Fed.

314. Where a patent has been sustained by

the appellate court. the owner is entitled to
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cated patent where the question of infringement is doubtful,” and the defendant

is responsible in damages.“ It is within the discretion of the court to grant a

preliminary injunction against infringement of an unadjudicated patent, where

infringer acted for several years under a license from the patentee, and had marked

the articles sold as manufactured under the patent, which was not granted until

near the close of the license period.“9 The injunction may include persons who

contract for the manufacture of the infringing device.‘0 The patentee in the

employ of the infringer may be enjoined at the suit of his assigneess well as his

employer.‘1 An injunction against an infringer will not be denied because the de

fendant is able to respond in damages,‘2 unless there is a substantial doubt as to

infringement.“ Adjudication must precede grant of motion for preliminary in

junction in advance of final hearing.“ The court may award a temporary injunc

tion against infringement after the cause is submitted on merits where satisfied

that complainant is entitled to such protection.“ Violations of injunction are

punishable as contempt,“ and it is no defense that the infringement was not ob

fious and that the parties had proceeded under advice of counsel." Where ques

tion of infringement in violation of injunction is doubtful, it will not be de

termined on ex parte affidavits but only after regular hearing.“

Pleading—Infringement may be averred on information and belief,“ and

where claims are numerous, particulars of infringement must be set out.“ The

bill need not be verified unless it is sought to be used as evidence on a motion for

preliminary injunction.“ A bill alleging infringement since a certain date is

not to be construed as avowing that the infringement commenced on that date so

as to subject it to demurrer for lachcs but as charging that the infringement oc

curred since such date.“ A bill for infringement of difierent patents is not mul—

158. Injunction should not be granted be—a preliminary injunction against a new in

fore final hearing. where license is set up asfringer, notwithstanding a showing of al

leged anticipatory patents not before the

court in the former case, unless of such a

character as would have led to a different

decision. George Frost Co. v. Crandali

Wedge Co.. 123 Fed. 104. A prior adjudica

tion sustaining the validity of a patent will

not Justify the grant of a preliminary in

junction against another whose structure is

different. and does not appear to be within

the construed claim. Westinghouse E. & M.

Co. v. American Transformer Co., 121 Fed.

560.

87. Newhall v. McCabe Hanger Mfg. Co.

[C. C. A.] 125 Fed. 919. A preliminary in

junction against infringement of a. recent

patent, and which has not been adjudicated,

will not be granted where the proofs are

conflicting, and a. full hearing is necessary

to determine the question. Pa. Globe Gas

light Co. v. American Lighting Co., 117 Fed.

324.

88. Affidavits of prior public use suflicient

to overcome prima. facie validity of unad

judicated patent on application for prelimi

nary injunction. and not contradicted. Brad

ley v. Eccles, 120 Fed. 947.

89. Adam v. Foiger [C. C. A.] 120 Fed.

260.

40. Nat. Mechanical Directory Co. v. Polk

[C. C. A.] 121 Fed. 742.

41. Regent Mfg. Co. v. Penn E. & Mfg. Co.

[C. C. A.] 121 Fed. 80.

42. General Eiec. Co. v. Wise, 119 Fed.

922.

48. Hallock v. Babcock Mfg. Co., 124 Fed.

226.

44. George Frost Co. v. Kora Co., 127 Fed.

Curr. Law. Vol. 2—73.

defense to infringement, and the evidence on

the hearing of the motion is so contradictory

that the validity of the license cannot be

determined therefrom. Armat Moving Pic

ture Co.. v. Edison Mfg. Co. [C. C. A.] 125

Fed. 939.

45. Cimiotti Unhairing Co. v. American

Fur Refining Co., 117 Fed. 623.

46. A corporation is punishable for con

tempt where the injunction is violated by

employee through the carelessness of the of

cers. 'Westinghouse Air Brake Co. v. Chris

temen Engineering Co., 121 Fed. 562. Cir

cumstantial evidence is insufficient as against

a. sworn denial of violation of injunction in

contempt proceedings. Cimiotti Unhniring

Co. v. Frolloehr, 121 Fed. 561. On a motion

for contempt for violation of an injunction

against infringement, doubtful questions are

not to be resolved against respondent.

Schlicht Heat Light & Power Co. v. Aeoli

pyle Co., 121 Fed. 137.

47. Paxton v. Brinton. 126 Fed. 542.

48. In re Henvls, 125 Fed. 655.

49. Murray Co. v. Continental Gin Co.,

126 Fed. 533.

50. Where the patent sued on contains a

large number of claims relating to differ

ent details of construction, the rule allow

ing allegation of infringement in general

terms no longer applies and complainant

may be required to particularly specify par

ticulars of infringement. Morton Trust Co.

v. American Car 8; Foundry Co., 121 Fed.

32.

51, 52. U. S. Mitis Co. v. Detroit Steel &

Spring CO. [C. C. A.] 122 Fed. 863.
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tifarious where the things patented are capable of co-joint use," so with a bill

to enjoin an unauthorized person from using a patented article and also from

using the generic name of the article.“ The fact of modification of infringing

structure pending suit for infringement afiords no ground for a supplemental bill

alleging infringement by the new structure.“ Where the bill for infringement

makes profert of the patent, it will be regarded as a part of the bill and examined

on demurrer.“ Where want of novelty is apparent on the face of the patent, the

issue of validity may be determined on demurrer.“ Whether specifications and

drawings are sufficiently clear and explicit is a question of fact and will not be

determined on demurrer.“ Where defendant interposes a frivolous demurrer for

purposes of delay, he will be permitted to answer only on payment of costs and

reimbursement of plaintiff for unnecessary expenses to which he has been sub

jected." A prior patent though not pleaded as a patent may be shown on ques

tion of prior art.“0 Where no claim is made against complainant’s title and there is

an admission in open court as to the points in dispute, the question of title cannot

thereafter be raised."1 Where anticipation is the issue, the date of the issuance

of the anticipating patent controls and the party may not show an invention prior

thereto. This evidence is admissible when the issue is who was the original and

first inventor.“z

Evidence—There is a presumption of no infringement from the grant of the

patent.“3 This presumption may be affected by the fact that several patents ma

terial to a just estimate of the prior art were not considered by the examiner.“

Though the burden is on the inventor to show priority, courts are not required to

go out of their way to discredit evidence thereof coming from a reliable source.“5

The rule that complainant has the burden of proof that his invention was the

prior one only applies where defendant gives the statutory notice, otherwise com

plainant’s patent is sufficient evidence prima facie of that fact.“ The date of the

invention is presumptively that of the issuance of the patent, and evidence to rebut

this presumption must be clear and convincing." The evidence of infringement“

and defenses thereto must 'be clear and convincing.“ Where the validity of the

patent is in issue, the court will take judicial notice of other patents introduced in

another suit in ascertaining the state of the art.10 The patentee of an invention

previously patented by him in a foreign country may show the date of the foreign

53. Edison Phonograph Co. v. Victor Talk

ing Mach. Co.. 120 Fed. 305.

54. Adam v. Folger [C. C. A.] 120 Fed.

260.

55. Westinghouse Air Brake Co. v. Chris

tensen Ens'tneerlng Co., 126 Fed. 764.

56. Fowler 1. New York [C. C. A.] 121

Fed. 747.

51. American Salesbook Co. v. Carter

Crume Co., 125 Fed. 499.

58. Dade v. Boorum & Pease Co.. 121 Fed.

135.

59. Merrimae Mattress Mfg. Co. v. Schles

inger, 124 Fed. 237.

80. Parsons v. New Home Sew. Mach. Co..

125 Fed. 386; Jones v. Cyphers [C. C. A.] 126

Fed. 753.

61. Kirchberger v. American Acetylene

Burner Co.. 124 Fed. 764.

02. Diamond Drill 8: Mach. Co. v. Kelly

Bros, 120 Fed. 282.

03. Anderson v. Collins [C. C. A.] 122 Fed.

451; Brookfleld v. Novelty Glass Mtg. Co.,

124 Fed. 551. Where the defendant con

structs his invention in accordance with a

patent held by him, the presumptions of

patentablllty are balanced and prior and

subsequent patentees stand in equilibrio.

American Pneumatic Tool Co. v. Phila.

Pneumatic Tool Co., 123 Fed. 891.

04. Cleveland Foundry CO. v. Kautmnnn

Bros. 126 Fed. 658.

65. Westinghouse Elec. & Mfg. Co. v.

Roberts, 125 Fed. 6.

66. Rev. St. U. 8., § 4920. Fay v. Mason.

120 Fed. 506.

67. Fay v. Mason, 120 Fed. 606.

08. Scriven v. North. 124 Fed. 894. A

mere vendor. Marcus v. Sutton. 124 Fed. '74.

80. Defense of prior use must be estab

lished beyond a reasonable doubt. Young

v. \Voli‘e. 120 Fed. 956. The defense or ii

cense from one having an interest in the

patent is to be made out by defendant on a

fair preponderance of the evidence. Armat

Moving Picture Co. v. Edison Mtg. Co., 121

Fed. 669.

70. American Sales Book Co. v. Cartel“

Crume Co., 125 Fed. 499.
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patent for the purpose of showing the actual date of his invention.11 Where there

is no denial under oath of sale of infringing articles, evidence establishing a

strong probability thereof will make a prima facie case." A prima facie case of

infringement does not require proof of knowledge of assignment to complainant

by infringer." An incorporator may identify patent alleged to be infringed.“

Expert testimony is admissible." Proof of a sale of an article some time after

the issuance does not establish the fact that it was made after the issuance of the

patent." In a suit for infringement, the question of the relevancy and legal efiect

of the evidence is reserved until the final hearing and failure to object to its intro

duction does not preclude objections on the hearing."

Complainant will not be allowed to discontinue after proofs have been taken at

large expense and the only ground therefor is to litigate the questions in another

suit."

The question of due diligence as well as materiality of evidence is for the

court on application for leave to file a bill of review on the ground of newly-discov

ered evidence." Where during the term of rendition of the decree, newly-discov

ered evidence authorizing a reopening of the case is presented the return of the

record from the circuit court of appeals will be requested for further proceedings.“

Interlocutory decrees will be reopened only on showing of diligence.“1

Appeal.—A licensee with a right to join patentee in a suit for infringement

may prosecute appeal where patentee declines to join therein." The only question

to be considered on an appeal from an order granting a preliminary injunction

against infringement of a patent is whether the legal discretion of the court was

fairly exercised under the circumstances." The question of validity of the patent

will not be considered, that matter having been determined in prior contested liti

gation between the parties.“ The legal presumption of no infringement is over

come by the finding of infringement by the trial court which will be presumed

to be correct unless an obvious error of law or serious mistake of fact is disclosed."5

71. Badlsche Anilin 8: Soda Fabrlk v. 78. American Steel 6: Wire Co. v. Mayer.

Kliptein, 125 Fed. 543.

72. Hutter v, De Q. Bottle Stopper Co..

119 Fed. 190.

73. Arnold Monophase Elec. Co. v. Wag

ner Elec. Mfg. Co.. 118 Fed. 658.

74. Where the articles of incorporation

declare that the purpose of its organization

is to manufacture and lease machines evi

dence of one of the incorporators is admissi

ble to show that the machines were those

for which a patent had been applied for by

another incorporator and the same as that

alleged to be infringed. National Mechanic

al Directory Co. v. Polk [C. C. A.] 121 Fed.

742.

75. Testimony of a competent expert as

to the identity of a chemical compound sold

by defendant with that of a patent based

upon an analysis and the application of the

tests specified in the patent prima. facie

proves infringement. Badische Anilin &

Soda. Fabrik v. Klipstein. 125 Fed. 543.

Where the patent sued on is intelligible but

defendant introduces expert evidence. com

plainant may introduce such evidence in re

buttal. Hutter v. De Q. Bottle Stopper Co.,

119 Fed. 190.

76. National Phonograph Co. v. Lambert,

125 Fed. 388.

77. Diamond Drill & Mach. Co. v. Kelly,

120 Fed. 282.

121 Fed. 127.

79- Kissinger-Ison Co. v. Bradford Belt

ing Co. [C. C. A.] 123 Fed. 91.

80. Nutter v. Mossberg, 118 Fed. 168.

81. What laches will defeat an application

for a rehearing after an interlocutory decree

finding infringement depends on the facts in

each case and the effect on the rights of

the parties. Pittsburgh Reduction Co. v.

Cowles Elec. Smelting & Aluminum Co.. 121

Fed. 656. Where defendant applies to open

an interlocutory decree sustaining certain

patents and finding infringement on the

ground of newly-discovered anticipatory

patents and for a, rehearing. the application

will be denied where no diligence was shown.

Brill v. North Jersey St. R. Co., 125 Fed.

526.

82. Excelsior Wooden Pipe Co. v. Seattle

[C. C. A.] 117 Fed. 140.

88. American Fur Refining CO. v. Cimiot

ti Unhairing 00., 118 Fed. 838. On the ap

peal from the order granting a preliminary

injunction against infringement, the only

question is whether the legal discretion of

the trial court was improvidently exercised.

Austin Mfg. Co. v. American Wellworks [C.

C. A.] 121 Fed. 76.

84. Austin Mfg. Co. v. American Well

works [C. C. A.] 121 Fed. 76.

85. Anderson v. Collins [C. C. A.] 122 Fed.

451.
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Where a preliminary injunction has been granted by a circuit court on the

strength of a previous adjudication by the same court over the same patent, its

case involving questions of fact as to anticipation and infringement and not

ripe for a final hearing, the circuit court of appeals on an appeal from the inter»

locutory order should not direct a dismissal of the bill." The discovery of other

American patents bearing on the question of anticipation is not sufficient basis for

a bill to review a decree sustaining validity of patent entered after an appeal un

less unusual circumstances are shown."

Operation and effect of judgments and decrees—Where infringement is clear

a decree against the seller of the infringing article is binding on the manufacturer,

he having intervened.“ A decree of infringement against a corporation is not to

be avoided by the resignation of its president and his continuing the infringement

by operation under another name.” A judgment at law for infringement against

a manufacturer does not conclude a subsequent purchaser and user of the article

either as to validity or infringement.“ A judgment at law against an infringer

for the manufacture of the article does not give him the right to vend the articles

so made or a purchaser to use the same.“l

PAUPEBS.

Definition and status of pauper-ism.——-The fact that an individual has a small

income or a small amount of money on hand does not necessarily prevent his being

regarded as a pauper.92

Settlements and removals of paupers.—A settlement is a residence sufficient

under the law to entitle one to pauper support.“ A settlement once acquired is

presumed to continue until another is acquired,‘H hence is not lost by absence for

less than the period which would fix a new settlement in the place of sojourn.”

Supplies furnished by private subscription are not “pauper supplies” so as to pre

vent the recipient from getting a settlement in a town, although he had applied

to the town for supplies and thought these supplies the result.“

A married woman’s settlement is not that of her husband if her marriage

was void or has been annulled." A married woman cannot change her settlement

by voluntarily deserting her husband,” nor can it be changed by a marriage to a

pauper procured by municipal officers to evade the burden of her support.”

An emancipated minor pauper does not take subsequently acquired settle

ments of the parent but acquires by derivation the settlement of the parent at the

time of emancipation.‘ A person of unsound mind from birth can have only the

80s Brill v. Packhsm Motor Truck &

Wheel Co., 189 U. S. 57. 47 Law. Ed. 706.

87. Kissinger-15cm Co. v. Bradford Belt

ing Co. [C. C. A.] 123 Fed. 91.

88. Consolidated Rubber Tire Co. v. Fin

ley Rubber Tire Co., 119 Fed. 706.

89. Janney v. Pancoast International Ven

tilator Co., 124 Fed. 972.

90. Van Epps v. International Paper Co.,

124 Fed. 542.

91. Van Eppl v. International Paper Co.,

98. Modes of acquiring settlement at

common law are stated in 1 Bl. Corn. 363

cited in Cyc. Law Dict. "Settlement." “Legal

settlement" of insane means some as that

of paupers. Moody County v. Mlnnehaha

County [8. D.] 96 N. W. 698, construing

statute. In re Bigelow [8. D.] 96 N. W. 698.

04. Williamsburg 1. Adams [Mass] 68 N.

E. 230.

95. Moody County v. Minnehaha County

[3. D.1 96 N. W. 698.

124 Fed. 542.

92. A woman in feeble health with three

small children to house, clothe, and teed,

with an income of ten dollars each month

held a. pauper. Saybrook v. Milford [Conn.]

56 Ati. 496, Having fifty dollars unknown

to town giving aid held insufficient to pre

vent the liability of the town in which the

pauper was settled. Palmer v. Hampden, 182

Mass. 511, 65 N. E. 817.

9s. Orland 'v. PenobscOt, 97 Ma. 29.

M. Winslow v. Troy, 97 Me. 130.

98. Essex v. Jericho [Vt.] 56 All. 493. But

she may acquire a new settlement it her

husband abandons her. Bradford v. Worces

ter, 184 Mass. 557, 69 N. E. 310.

99. Hudson v. Charleston. 97 Me. 17.

l. Carthage v. Canton, 97 Me. 473.
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settlement derived from his parents.’2 But where a minor non compos mentis

pauper is removed by foster-parents into another county than the one in which

he had a settlement by derivation and the court of the county to which he goes ap

points a guardian, his settlement changes.a An unsuccessful attempt to annex,

from one town to another, the land upon which a pauper resides has no cficct

upon his settlement.‘

Liability fo'r support—Contributions to the support of a pauper “give no claim

against the town in which he is settled in the absence of statute or contract.‘ A

contribution upon an unauthorized request of a county oificer does not bind the

county.‘ The duty of a town to give notice to another which is liable is fixed by

knowledge of facts which in law fix a settlement." Such notice is defective if it

describe the paupers only as “children of” a named person.a

Care and custody of paupers.—The town agent removing a. pauper is bound

to take reasonable precautions to see that he is in a fit condition to be moved, to

provide propenprotection from the weather, and suitable means of conveyance.“

Administration of poor laws; Officers and districts—County commissioners

who neglect to supply accommodations for paupers, when required by the statute,

may be compelled to do so by writ of mandamus.m In construing a statute re

garding the mode of choosing a director of the poor, the court will consider con

temporary practice.n

When a statutory mode of reviewing pauper proceedings exists, it must be fol

lowed but is confined to the cases covered by the statute.“

PAW'NBBOKEBS.

The business of a pawnbroking association is regulated by statute in some

states,18 and a license is taken subject to future police regulations.“ An ordi

nance requiring pawnships to close at 6 p. m. is valid." A pawnbroker may sell

pawned goods not redeemed within the agreed time."

2. Phillips v. Boston, 183 Mass. 314. 67 N.

E. 250.

3. People v. Barlow [Mich.] 96 N. W.

482.

4. Overseers of Poor v. Overseers

Poor, 20 Pa. Super. Ct. 629.

5. Conley v. Woodville, 97 Me. 240; Wil

son v. Coos County [N. H] 54 Atl. 1101.

Contra, City furnishing aid held to have

right over against county. Ogden City v.

W'eber County. 26 Utah. 129, 72 Pac. 438.

Pauper supplies furnished to one not hav

ing a settlement in the town held chargeable

to the county. London v. Merrimack Coun

ty, 71 N. H. 573.

6. Gish v. St. Joseph County Com’rs [Ind.

App.] 68 N. E. 318.

7. Where the selectmen of a town know

the facts concerning a pauper from which

the law holds that his settlement is in E,

the selectmen cannot excuse an omission to

notify E. by saying that they did not. know

his settlement was there. Fairfield v. New

town, 75 Conn. 515.

8. Thomaston v. Greenbush. 98 Me. 140.

9. Lierrlli v. Basseit. 97 Me. 501.

10. Com. v. Bummervllle, 204 Pa. 300.

11. Com. v. Paine [Pin] 56 Atl. 317.

12. Berks County Directors v. Schuylkill

County Directors, 21 Pa. Super. Ct. 627.

Under Act of March 16, 1868, P. L. 46, writs

of error to the courts of quarter sessions

do not lie to correct decrees for the repay

of

ment of money spent for the support of pau

pers. Luzerne County Poor Dist. 11. Jenkins

Tp. Poor Directors, 22 Pa. Super. Ct. 274.

13. Laws N. Y. 1895, c. 826, providing for

money lending associations on personal prop

erty, to take as security, either a pledge or a

mortgage of any personal property, and to

charge and receive interest or discount there—

on. at a. rate not exceeding three per centum

per month for two months or less, and not

exceeding two per centum per month for

any period after two months. must be taken

in connection with statutes relating to usury

(1 R. S. 771 and amendments), the eflect

of which is to increase the rate of interest

upon loans under the later statute, and to

apply the penalty or forfeiture prescribed

by the usury act for exceeding such rate.

Lowry v. Collateral Loan Ass'n, 1'72 N. Y.

394, 66 N. E. 206. Upon proof that the asso

ciation has exacted excessive Interest and

charges an action may be maintained against

it to have the loan declared void, the secu

rity surrendered, and the association re

strained, pendente lite, from enforcing it.

Id.

14. Butte v. Paltrovich [Mont] 75 Fee.

521.

15. It is reasonable and a. proper police

regulation. Butte v. Paltrovich [Mont] '75

Pac. 521.

16. He may sell pawned pistols at private

sale, under his pawnbroker's license, though
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PAYMENT AND TENDER.

i 1. Mode and Sufficiency of Payment or

Tank: (1158).

i 2. Application 0! Payments (1160).

i 3- Ell'ect of Tender (1161).

A. Pleading (1161).

B. Presumptions and Burden of Free!

(1161).

C. Evidence (1163).

i 4. Payment or Tender u an Issue

(1101).

§ 1. Mode and sufi‘iciency of payment or tender. T0 or by whom—Payment

may be made to the creditor," or his agent," or to a third person at the request of

the creditor."

Time—Custom as to time of payment cannot control an express contract.”

Place—Payment of a note at a place designated in it does not discharge it,

unless the note is there to be surrendered, but it is a sufficient tender to stop inter

est."

Medium—Payment must be in money unless something else is accepted in

stead.22 A worn coin does not cease to be legal tender unless its weight is appre

ciably diminished or it has lost the appearance of a coin duly issued.“ Deposit

in a bank to the credit of the creditor is not payment unless creditor consents,“

but deposit in a bank where a note is payable is tender.“ A check or order in the

absence of agreement is not payment until paid," but if the creditor neglects to

present it within a reasonable time, whereby rights are lost on it, the debtor is dis

charged.21

if he had been dealing in them without such'

license he would have been required to take

out a license to sell them; and though the

code (§§ 3246, 3247) requires such sales to be

at public auction after published notice.

where the prosecution against him is not

for violating such statute. Morningstar v.

State. 135 Ala. 66.

17. Payment by the maker of a note to

the holder, at maturity, whose title was

such that he could compel payment, satisfies

the debt and entitles the debtor to the con

sideration for which the note was given.

Johnston v. Guiledge, 115 Ga. 981.

18. Payment to an agent of an authorized

insurance agent is sufficient in spite of lim

itation in the policy. Mauck v. Merchants’ &

Mi'rs' Fire Ins. Co. [Dei.] 54 Atl. 952.

And see Agency, 1 Curr. Law, p. 43.

10. In re Baker, 172 N. Y. 617, 64 N. E.

1118.

20. “Cash t. o. b." requires payment be

fore shipment. Lawder Co. v. Mackie Grocer

Co.. 97 Md. 1. See. also. Vendor and Pur

chaser as to time as of the essence.

21. Chapman v. Wagner [Neb.] 96 N. W.

412.

22. Root v. Kelley, 89 Misc. [N. Y.] 530.

Tender of money of United States, unobject

ed to on the ground that it was not legal

tender. is sufficient. Edmunds Elec. Const.

Co. v. Mariotte [Ind.] 69‘ N. E. 896. Tender

of part legal tender and part United States

or national bank notes was good since un

objected to. Bristol v. Mente. 79 App. Div.

[N. Y.] 67. Tender of bank stock is not

good. Dils v. Hatcher, 25 Ky. L. R. 891, 76

S. W. 514. Promissory notes are payable in

bonds where there is a provision on their

backs to that effect. Reed v. Fleming, 102

Ill. App. 668. But in the absence of proof of

tender of bonds in a suit on the notes the

measure of‘ damages is their face value. Id.

Contracts calling for payments in confeder

ate money by statute construed equitably.

Conyers v. Bartow County. 116 Ga. 101.

Tender of a check is insuflicicnt.28 A promissory note," or a draft”

23. Mobile St. Ry. Co. v. Watters. 135

Ala. 227. But it has been held that coin is

good though so worn as to lead to honest

belief that the coin was bad. Nickel ten

dered car conductor who ejected passenger.

Ruth v. St. Louis Transit Co., 98 Mo. App. 1.

71 S. W. 1055.

24. Hill v. Arnold, 116 Ga. 45.

25. Dillingham v. Parks, 30 Ind. App. 61.

65 N. E. 300.

26. Weller Co. v. Washington Gordon &

Co.. 24 Ohio Circ. R. 407; Goodall v. Norton,

88 Minn. 1. 92 N. W. 445. Payment of county

warrants sent by mail where bank failed be

fore collection. Chambers v. Custer County

[Idaho] 71 Pac. 113. Payment by check of

a debt payable in gold, where the check was

actually paid in gold. though not calling on

its face for gold. is sufficient. Hooker v.

Burr, 137 Cal. 663. 70 Pac. 778.

27. Brown v. Schintz, 202 I11. 509, 67 N. E.

172. Contra (protesting certificates of de

posit). Gallagher v. Ruiiing, 118 Wis. 284.

95 N. W. 117. Held, :1 county was not dam

aged by delay in presenting the checks.

Green v. Custer County [Idaho] 71 Pac. 115.

Where certificate of deposit drew interest

only it presentment was postponed, such

postponement by a. creditor to whom they

had been indorsed by the debtor. who Was

paid accrued interest, whereby collection

failed. was not laches barring recovery on

the original debt on surrender of the certifi

cates. Gallagher v. Rufling, 118 Wis. 284.

95 N. W. 117.

28. Check of an authorized agent, but it

accepted by a sheriff and duly paid it cannot

be objected to by the creditor. Hooker v.

Burr, 137 Cal. 663, 70 Pac. 7'18.

29. Berkshire v. Hoover 92 Mo. App. 349;

Maude v. Merchants & Mf‘rs' Fire Ins. Co.

[Dei.] 54 Atl. 952. Acceptance of a renewal

note and surrender of the original note con

stitute payment of the original note. Citi—

zens' Commercial 8.: Say. Bank v. P'latt

[Mich.] 97 N. W. 694. A note is not cancelled
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or order on a third party, is not payment in the absence of explicit agreement that

it is so taken and at the creditofis risk.“ A mere transfer of credit is not pay

ment.“2 Money, subject to a specific lien, is not a good medium of payment."

Manner of profier.—Proof that a tender was fairly made should be-clear,“

and that it was unconditional," but if the condition is not prejudicial to the cred

itor,‘° or if the refusal to accept is not on account of the condition, the tender is not

vitiated.‘T Deposit in bank in creditor’s name and notice to him are not a sufficith

tender." Imposing an unlawful condition,” refusing to perform contract,” or

an intention expressed not to accept, waives tender.“ Absence of one to whom

tender is due excuses failure to tender,‘2 and one who purposely avoided giving an

opportunity to another to make a tender cannot complain that it was not made."

To be valid, a tender after action brought, must include accrued costs,“ interest,

and any statutory attorney’s fee.“

Keeping tender g00d.—A tender that creates a right of action must be kept

good by payment into court, but where the right is created by contract, all that is

needed to preserve rights after tender is refused is continued readiness to pay when

advised that tenders will be accepted.“

by the giving of a new note for the same

indebtedness. Meigs v. Bromley [Mich.] 91

N. W. 627. Presumption from acceptance of

note is rebuttable. Bryant v. Grady [Me.]

57 Atl. 92.

80. Flannery v. Harley. 117 Ga. 483.

81.

such express agreement.

[Neb.] 95 N. W. 677.

32. An entry on the books of a bank char

ging its depositor with the amount of his

check, sent by the payee's bank for collec

tion. is payment by the drawer to the agent

of the payee. Smith Roofing 8: Contracting

Co. v. Mitchell. 117 Ga. 772. A transfer of

credits on the books of a. trust is a. sufficient

“payment in cash." though the credits were

on an open account and some of the items

represented drawings in advance on unascer

tained profits. Breck v. Barney, 183 Mass.

133. 66 N. E. 643.

88. Proceeds of forged note.

New Orleans. 109 La. 897.

34. Under statute of Cr. making written

offer to pay equivalent to tender of money,

there must be ability to pay. Lilienthai v.

McCormick [C. C. A.] 117 Fed. 89.

35. Held. no evidence of unconditional

tender. McEldon v. Patton [Neb.] 93 N. W.

938. An inquiry it a tender of an amount

then unascertained would be accepted, and a

refusal. do not amount to tender. Rescis

sion of tort settlement for fraud. Nleder

hauser v. Detroit Citizens' St. R. Co. [Mich.]

91 N. W. 1028.

86. Tender on condition of executing a

deed. when by the contract a. deed was to

be delivered on payment. Maris v. Masters,

31 Ind. App. 235. 67 N. E. 699. Contra. Mor

ris v. Continental Ins. Co.. 116 Ga. 53. A

vendee of real estate may tender the price

conditioned on tender of a deed in fee simple

by the vendor. Clv. Code. i 1498. Latimer v.

Capay Val. Land Co., 137 Cal. 286. 70 Pac.

82.

37. Clark v. Colfax County [Neb.] 98 N.

W. 607. An unconditional payment into

court waives a prior condition attached to a

tender. Tilden v. Gordon [Wash.] 74 Pac.

1016.

A receipt in full is not evidence of

Colby v. Maw

Simpson v.

88. Cassvilie Roller Mill Co. v. Aetna. Ins.

Co. [140. App.] 79 S. W. 720.

3!). Demand for amount claimed under an

other transaction as condition of executing

a release tendered under Gen. St. 1902, § 802.

Buonocore v. De Feo [Conn.] 56 Atl. 510.

40. Biaiock & Co. v. Clark- & Bro. [N. C.]

45 S. E. 642; Walker v. Cooper. 97 Mo. App.

441, 71 S. W. 370.

41. Stock and bonds for real estate com

missions. Davis v. True. 89 App. Div. [N.

Y.] 319.

42. An option to extend a. lease was not

lost by such failure. Sizer v. Clark. 116 Wis.

534. 93 N. W. 539.

48. Connely v. Haggarty [N. 1'. Eq.) 56

Atl. 371._

A vendee is not at fault for not producing

the money or permitting it to be counted.

under Civ. Code, 5 1496, where a vendor fails

to accept a tender. Latimer v. Capay Val.

Land Co.. 137 Cal. 286. 70 Pac. 82.

An offer of judgment may be made by

statute on an unliquidated claim not subject

of tender. but service of the offer on plain

tiff's attorney is insufficient. Maxwell v. 510.,

K. & T. R. Co., 91 Mo. App. 582.

44. Lewis v. Robinson, 78 App. Div. [N.

Y.] 579; McEldon v. Patton [Neb.] 93 N. W.

938. A tender after suit must include inter

est and accrued costs. James Reilly's Sons

Co. v. Aaron. 86 N. Y. Supp. 732.

45. Chicago 8: S. E. R. Co. v. Woodard.

159 Ind. 641. 65 N. E. 577.

46. Murray v. Nickerson [Mind] 95 N. W.

898. Tender before suit. pleaded in answer.

is not available to the defendant unless pay

ment into court accompanies the answer.

Margulies v. Goldstein. 85 N. Y. Supp. 1024.

In equity a tender need not be kept good by

delivery into court but the decree will pro

tect the rights of the parties. Heyman v.

Swift, 91 App. Div. [N. Y.] 352. A mortgagor

suing in equity for affirmative relief and

pleading tender must keep the tender good.

Not sufficient where he returned money to

brother and did not produce it in court. Mc

Neil v. Sun & E. S. Bldg. Mut. Loan A. Fv

Ass‘n, 75 App. Div. [N. Y.] 290.

See topic Payment into Court.
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§ 2. Application of payments—Debtor and creditor may agree on the appli

cation of payments when made, and may later agree to change the application thus

made, but not where rights of third parties have intervened." Payments, if ac

cepted, must be applied as designated by the debtor,"3 and it is immaterial whether

instructions at the time of delivery, or prior agreement, directed the application."

In the absence of direction it is usually held that the creditor may apply payments

on any account he elects," but in some jurisdictions they must be applied on the

obligation first due.“1 Payments on a. running account sufiicient to discharge an

item, and all previous items, are payment of the former." A payment is to be

first applied to accrued interest." In the absence of instructions the creditor may

apply payments on the unsecured debt.“ But payments out of the proceeds of

property on which the creditor holds a lien should be applied on the debt secured

by the lien, and not on an unsecured debt,“5 and the proceeds of a draft must be

applied on the debt represented thereby and not on a general account.“ Where

husband and wife owe several debts to a third person, the latter may assume that

payments by the husband‘are with his money.“ The application may be made at

any time before suit," but an application once made binds the creditor." Money

paid in settlement of claims, which settlement was held void for want of authority

of an agent, was properly retained and applied on the debt in an action on the

claims!”0 Retaining a. check, and notifying a debtor that it is retained on ac

count, is not payment of the account in full.“1 Though a written contract canth

be varied to allow recovery of an additional sum claimed under an oral agreement,

47. Application on a debt secured by

mortgage could not be changed to an unse

cured debt where there was a second mort

gagee. Pinney v. French. 67 Kan. 473, 73

Pac. 94.

48. Payment. made could have been with

drawn. Instead application was directed.

Must apply as directed. Lincoln v. Lincoln

St. R. Co. [Neb.] 93 N. W. 766. A, creditor

cannot claim a right as a, matter of law, to

apply to an earlier debt, payments made to

protect sureties on a later debt. Huntington

County L. & S. Ass‘n v. Cast, 160 Ind. 709.

67 N. E. 921. Delivery ot a note with in

structions to apply on a specific debt dis—

charges the debt, it sufficient in amount.

Application directed on a guarantee by a

third party of credit of payer to limited

amount. Coxe Bros. & Co. v. Milbrath, 116

Wis. 102. 92 N. W. 560.

49. Note delivered to be applied on a. lim

ited guarantee 0! credit by a. third party.

Coxe Bros. 8: Co. v. Mllbrath. 116 Wis. 102.

92 N. W. 660.

60. Running account otherwise barred by

statute of limitations instead of on promis

sory note. Hanly v. Potts, 52 W. Va. 263. 43

8. E. 218.

61. Civ. Code 1479. subd. 3. Moss v.

Odell. 141 Cal. 335, 74 Pac. 999. Running

account. Sleet v. Sleet. 109 La. 802; Me

VVhorter v. Bluthenthal, 136 Ala. 568; Hurd

v. Vs’ing', 86 N, Y. Supp. 907. ’

52. National Cash Register Co. v. Bonne

ville [Wis.] 96 N. W. 558. 80 credits on a

mutual account. Factors. White v. Costi

gan. 138 Cal. 564. 72 Fee. 178. Where a. debt

has not been included in an account of deal

ings between debtor and creditor, a surety

cannot claim that it was paid by the exist

ence of a credit balance in the account. sut

flcient to meet it. Camp v. First Nat. Bank

[Fla.] 33 So. 241.

58.

1085. a

54. In re Johnson, 126 Fed. 838; National

Bank of Commerce v. Garn, 23 Ohio Circ. R.

447. But dividends paid by a. receiver of an

insolvent company and a receiver appointed

to enforce statutory stocltholders’ liability

should be prorated between an unsecured

debt and a. limited guaranteed credit. Nat.

Bank of Commerce v. Garn, 23 Ohio Circ. R.

447. Payments of dues to a. defunct building

and loan association cannot be treated as

payments of indebtedness. Andrews v. Ky.

Citizens' Bldg. & Loan Ass‘n‘s Assigneo, 24

Ky. L. R. 966. 70 S. W. 409.

55. Thatcher v. Tillory, 30 Tex. Civ. App.

327, 70 S. W. 782. Contra, payment out of

money recovered on judgment for conversion

of property on which creditor had a. lien.

Scott v. Cox, 30 Tax. Civ. App. 190, 70 S. W.

802.

56. Bank of Wrighisville v. Merchants' &

Farmers' Bank [611.] 46 S. E. 94.

57. Chason v. Anderson [Ga.] 46 S. E. 629.

58. Thatcher v. 'l‘illory, 30 Tex. Civ. App.

327. 70 S. W. 782. W'here a. defaulting treas

urer secretly restored a portion of the

amount due. the association. on ascertaining

the facts, may apply the payments on the

last defalcation in spite of the objections

of sureties liable on former ones. Grunt

County Bldg.. Loan & Sav. Ass‘n v. Lemmon

[Ky.] 78 S. W. 874.

59. White v. Costigan, 138 Cal.

Fee. 178.

00. Foal-la v. Prosscr [W’isJ 97 N. W. 924.

01. Thomas v. Gwyn, 131 N. C. 460. A

check sent to pay discount for renewal of a

note, though retained in spite of refusal to

renew. is not satisfaction; but in an action

on the note should be deducted as part pay

ment. Kelley v. Lawrence, 78 App. Div. [N.

Y.] 484.

Dickson v. Stewart [Neb.] 98 N. W.

564. 72
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after payment of such sum, the payer cannot claim that it be applied on the writ

ten obligation.“2

§ 3. Effect of tandem—Tender after suit, by statute in many states, bars the

recovery of costs." Tender by agreement may be a condition precedent to an ac

tion on notes.“ Tender is an admission of liability, and thereafter a bill cannot

be dismissed “for want of equity,”" but it is not an admission of liability in a

capacity in which he explicitly denies liability.“ Tender by an executrix after

money had come into her hands as assets on a debt of the estate is good.“7

§ 4.' Payment or tender as an issue. A. Pleading—Payment must be pleaded

as an affirmative defense." To set up payment by a principal obligor, a guarantor

need not plead it affirmatively.“ A plea of due tender implies that the tender has

been kept good and a denial raises the issue."0 Tender of amount of debt not neces

sary before suing to recover security where defendant claimed latter as his own and

the plaintiff claimed the debt was paid.11 Tender need not be alleged in an action

to have defendant declared constructiVe trustee of land contracted for." I

(§ 4) B. Prcs'umptions and burden of proof.—The burden is on the debtor

to establish payment by a fair preponderance of the evidence." In an equitable

action to enforce a lien, however, the burden is on the plaintiff to prove non—

payment.“

book account are accepted in payment.“

acceptance of the note of a third party."

There is no presumption of law that notes accepted by a creditor on a

In some states the rule is the same as to

In other states this is presumptively pay

ment, but indorsement thereof so as to make the debtor liable on it rebuts the pre~

82. Wear v. Schmelzer. 92 Mo. App. 914.

A contract for the application of rents by a

mortgagee construed to intend the contin

uance of such application till all arrears of

the mortgage were paid. Peterson v. Phila.

Mortg. & Trust Co. [VVash.] 74 Pac. 685.

63. Tender before suit renewed in the an

swer stops costs against the defendant.

Saunders v. King. 119 Iowa. 291. 93 N. W.

. 272. Amount of tender of costs paid to clerk

deducted from judgment for costs. Grai‘e

man Dairy Co. v. St. Louis Dairy Co.. 96

Mo. App. 495, 70 S. YV. 390. An uncondi

tional tender affects only costs and may be

accepted without waiving right to sue for

the balance claimed. Tiitlen v. Gordon

[YVashJ 74 Pac. 1016. Acceptance of tender

waiving interest does not waive costs. Mc

Eldon v. Patton [Neb.] 93 N. W. 938. Under

Mills' Ann. Code Colo.. § 281. after a tender

of an amount with costs to date which with

legal interest to date of judgment was not

exceeded by that judgment. the judgment

will be reversed if the excess be not remit

ted. Florence Oil & Refining Co. v. Farrar

[C. C. A.] 119 Fed. 150.

04. Where tender of stock was to be

made when notes fell due. Mendel v. Pick

rell. 38 Misc. [N. Y.] 758.

65. Mason v. Uedeihofen, 102 Ill. App. 116.

60. Craw v. Abrams [Neb.] 94 N. W. 639.

67. Sharp v. Garesche. 90 Mo. App. 233.

88. Forbes v. Wheeler, 39 Misc. [N. Y.]

538. Payments on account. Gardner v. Avery

Mfg. Co.. 117 Wis. 47. 94 N. W. 292. An an

swer that defendant has no knowledge or in

formation sufilcient to form a belief whether

the same or any part thereof has been paid

or not does not entitle the defendant to the

benefit of a plea of payment. Wilkinson v.

U. S. Fidelity & Guaranty Co. [Wis.] 96 N. W.

560.

09. Bank of Wrightsville v. Merchants’

& Farmers' Bank [Ga.] 48 S. E. 94. Mere

existence oi! indebtedness on both' sides does

not make it a mutual account. Hence plea

construed as set-oi! and not payment. North

ington v. Grenade. 118 Ga. 584.

70. McNeil v. Sun & Evening Sun Bldg.

Mut. Loan & Accumulating Fund Ass'n, 75

App. Div. [N. Y.] 290.

71. De Leonis v. Walsh, 140 Cal. 175. 73

Pac. 813. Tender of amount borrowed was

held a prerequisite to trover for goods

pledged even when the pledges has sold in

violation of his duties as pledgee. Schaaf

v. Fries. 90 Mo. App. 111.

72. Martin v. Bank of Fayettevilie, 131

N. C. 121.

73. Davis v. Hall [Neb.] 97 N. W. 1023;

Stuart v. Lord. 138 Cal. 672. 72 Pae. 142;

Meyer v. Hafemeister [\Vis.] 97 N. W. 165.

Plaintiff must prove payment of premium in

action on insurance policy. O'Connell v.

Fidelity & Casualty Co., 87 App. Div. [N. Y.]

306. To establish credits claimed on the

debt. Tinsley v. Mel‘ihenny, 30 Tex. Civ.

App. 852. 70 S. W. 793. Bill of sale of hay

alleged payment of a note. Held. burden

not sustained. Sattcrlund v. Beal [N. D.]

95 N. \V. 518. More probability is not suffi

cient to prove payment. Sigur v. Bur

guieres‘ Ex'rs [La] 36 So. 134.

74. Lien of a legacy. Conkiing v. Weath

erwax. 90 App. Div. [N. Y.] 585.

75. Hence they do not extend time of pay

ment. U. S. v. Hegeman, 204 Pa. 438. It

is not even prima facie evidence of payment.

\Vebb v. Nat. Bank of the Republic. 97 Kan.

62. 72 Pac. 520. Entries on creditor's books

and signing a receipt reciting that the note

was taken in payment are not conclusive.

Cady Lumber Co. v. Greater America Exposi

tion Co. [Neb.] 93 N. W. 961.

76. Webb v. Nat. Bank of the Republic.

67 Kan. 62. 72 Pac. 620; Duri‘ce v. Scale. 139

Cal. 603, 73 Pac. 435: Mechanics‘ Nat. Bank v.

Kielkopf. 22 Pa. Super. Ct. 128.
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sumption and casts the burden on him to establish such agreement ;" but if such

note be given simultaneously with the contracting of the debt the presumption is

that it was received in satisfaction." A check payable to an attorney and endorsed

by him for deposit to the credit of the client raises a presumption of payment to the

attorney on account." The transfer by a partner, to satisfy his half of a partner

ship debt, of property equal in value to the whole debt, does not raise a presumption

that such transfer wiped out the debt.” The burden of proof is on one alleging

an agreement to accept an order in payment)u Payment in money for services is

presumed to have been contracted for in the absence of proof to the contrary.” A

decree disallowing bonds delivered to a contractor as in excess of what he was en

titled to, under a construction contract, imposed on him the burden of showing that

the bonds did not pay him for certain property bonght by him for the railroad."

A receipt for money is prima facie evidence of payment.“ The presumption raised

by a receipt can be rebutted only by proof of nonpayment,” not by mere proof of a

. custom of the creditor to issue receipts in advance of payment." On acceptance

of a check with a promise to credit it on account, the burden is on the creditor to

show that it was returned or dishonored." Payment to the holder of the amount

due on a note by one not the maker and taking passession of the note will be pre

sumed a purchase and not a discharge.“ Lapse of time short of the period of lim

itations can raise only a presumption of fact of payment." The burden is on the

plaintiff to show that an admitted payment was properly applied on another debt

than that sued on."o Payments are presumed to be applied on the earlier rather

than later debts in the absence of proof to the contrary.“1 There is no presumption

that a debtor directed application of payments on the secured debt rather than the

unsecured."2 As between secured and unsecured debts in the absence of proof as

to application, payments must be deemed applied on the unsecured debt." Pro

ceeds of timber presumed to have been applied to extinguish a lien on the land from

which it was cut rather than on other unsecured debts.“ Payments on a debt car

rying excessive interest will be deemed applied first on the legal interest and then

on the principal so that the usurious payments will be deemed the last ones.“

77. Gallagher v. Buffing. 118 Wis. 284, 95

N. W. 117.

78. Vacheron v. Hildebrant. 39 Misc. [N.

Y.] 61; Blum v. Sadofsky, 86 N. Y. Supp. 22.

7’9. Boyd v. Daily, 85 App. Div. [N. Y.]

581.

80. Leggat v. Leggat, 79 App. Div. [N.

Y.] 141.

81. Weller Co. v. Washington Gordon &

Co.. 24 Ohio Circ. R. 407.

82. Fell v. Fell Poultry Co. [N. J. Err. &

.»\pp.] 55 Ati. 236.

83. Seacoast R. Co. v. Wood [N. .7. Eq.)

56 Atl. 337.

84. Guhl v. Frank, 22 Pa. Super. Ct. 531.

O'Connell v. Fidelity

& Casualty Co., 87 App. Div. [N. Y.] 306.

Check reciting that it was given as pay

ment in full and cashed by creditor. Gregg

v. Roaring Springs Land & Min. Co., 97 Mo.

App. 44, 70 S. W. 920.

85. Mailing notice that insurance premium

is due. O'Connell v. Fidelity & Casualty Co..

87 App. Div. [N. Y.] 306.

88. O'Connell v. Fidelity & Casualty Co.,

87 App. Div. [N. Y.] 306. Fraud. accident. or

mistake. will avoid a receipt. Guhl v. Frank.

22 Pa. Super. Ct. 531. But when a receipt in

full represents a. balance found due on an

account stated. it can be overthrown after

lapse of time only by strong proof. Id.

Insurance premiums.

87. Goodall v. Norton, 88 Minn. 1, 92 N.

W. 445.

88. Marshall v. Myers, 96 Mo. App. 643.

70 S. W. 927.

89. Evidence held for jury. Rosenstock

v. Dessar, 85 App. Div. [N. Y.] 601. Pay

ment of a. license fee for sewer connections

was presumed after the lapse of 32 years.

Roberts v. Dover [N. H.] 55 At]. 896. The

presumption of payment from delay for 29

years to enforce a claim after it became de

mandable can be rebutted only by clear

proof. Barnhart v. Barnhart, 22 Pa. Super.

Ct. 208. A written acknowledgment of in

debtedness will rebut the statutory pre

sumption of payment by lapse of time. Un

like statute of llmitations. Chiles v. School

Dist. [Mo. App.] 77 S. W. 82.

90. Davis v. Hall [Neb.] 97 N. W. 1023.

01. Kloepfer v. Maher. 84 N. Y. Supp. 138;

Kelso v. Russell [W'nle] 74 Pac. 561.

02. Powers v. McKnight [Tex. Civ. App.)

73 S. W. 549.

03. Andrews v. Ky. Citizens' Bldg. & Loan

Ass‘n's Assignee, 24 Ky. L. R. 966, 70 S. W.

409.

m. It was debtor's duty as trustee to in

sist on such application. Howard v. London

Mfg, Co.. 24 Ky. L. R. 1934. 72 S. W. 771.

95. Crenshaw v. Duff's Ex'r, 24 Ky. L. R.

718, 69 S. W. 962.
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(§ 4) 0'. Evidence. Admissibilify.“—Admissions of deceased maker, en

tries in his private account book, and indorsements on the note by the payee, are

evidence of a payment to take the note out of the statute of limitations." A re

ceipt acknowledging payment may be varied by oral evidence showing that the pay

ment was not made, but not so far as it evidences a contract or satisfaction between

the parties.” Evidence of prior transactions is admissible to show that checks intro

duced by the defendant were in payment of those rather than of the contract in

suit.” On the issue whether paying plaintiff’s traveling expenses was payment of

defendant’s note to plaintiff, evidence that plaintiff had been defendant’s guest on

prior occasions was held material.l

evidence of payment.2

Retention of a note marked “cancelled” is not

Evidence that a deceased creditor had said that she under

stood certain advances by the debtor were a. gift, though incompetent, when admit

ted without objection, and corroborated by testimony of witnesses who heard her

say it, is suflicient to prove that the advances were not payment of a 'note.‘

Sufficiency—Cases considering the weight of evidence of payment are collected

in the note.‘

PAYMENT INTO COURT.

I 1. Occasion and Propriety (1163).

Q 2. The Payment and Its Effect (1164).

5 3. Custody and Liabilities (1164).

g 4.

(1104).

Payment, Surrender, or Distribution

§ 1. Occasion and propriety.—Payment into court is a deposit of money with

a proper officer of the court for the benefit of the adverse party and by way of a

continuing tender on his demand.“ It will not be compelled against one (a trustee)

who claims the fund of right,“ nor can the legislature deprive one of property rights

96. Forst v. Kirkpatrick, 64 N. .i'. Eq. 578.

M. Fowles v. Joslyn [Mlch.] 97 N. W.

790. An entry by a deceased of payment of

insurance premiums by notes is incompetent

where the amount of the entry does not cor

respond with the amount of the premium.

N. Y. Life Ins. Co. v. Johnson's Adm'r. 24 Ky.

L. R. 1867. 72 S. W. 762.

98. Vacheron v. Hildebrant. 39 Misc. [N.

Y.] 61.

99. Druss v. Rosen. 84 N. Y. Supp. 174.

1. Zane v. De Onativia. 139 Cal. 328, 73

Pac. 856.

2. Sharpe v. N. Y. Life Ins. Co. [Neb.] 98

N. W. 66.

8. Brightman v. Buffington, 184 Mass. 401.

68 N. E. 828. Cal. Code Civ. Proc. ii 2074.

2076, providing that an offer to pay is tender

and failure to object waiver, the objection

creates mere rules of evidence affecting costs

and the right to sue where tender is a pre

requisite. Coltnn v. Oakland Bank of Sav

ings, 137 Cal. 376. 70 Pac. 225.

4. Evidence held to show payment. Fleck

v. Neerenberg. 85 N. Y. Supp. 379. Entries

of payments by deceased in an account book

not otherwise explained suffice to prove pay

ment. Cummings v. Lynn [Iowa] 96 N. W.

857. Admissions of party held to be suffi

cient evidence of payment. Kelly v. Butter

worth. 103 Ill. App. 87. Evidence held to

show that a maker of a note was entitled to

credit for payments. Barrickman's Adm'r

v. Barrickman. 25 Ky. L. R. 1285. 77 S. W.

685. Plaintiff went to a bank to purchase

a note. While counting out the money the

cashier stamped the note paid. Plaintiff said

this ought not to have been done. but took

the note. Held. not enough to rebut the

presumption of payment raised by the stamp

or show an intent by the bank to sell. Rid

dle v. Russell. 117 Iowa. 533, 91 N. W. 810.

Evidence of estoppel to deny payment deemed

insufficient. Ayres v. Nixon [Neb.] 97 N. W.

621. Evidence held not to show that notes

were received in payment, where provided

for in contract. Valade v. Masson [Mlch.] 97

N. W. 59. Evidence held to show no pay

ment by delivery of a. draft. Darby v. Mil

ler, 116 Ga. 952. Evidence held insufficient

to show payment, rather than purchase. of

mortgage notes. Fitch v. Duckwall, 25 Ky.

L. R. 1535. 78 S. W. 185. The burden of

proving payment was held not sustained by

records of an absconding bookkeeper of the

debtor as against testimony of the creditor

and her husband. In re Burk & McFetridge's

Assigned Estate. 205 Pa. 332. Evidence held

not to show agreement to accept an order in

payment. Weller Co. v. Washington Gordon

& Co.. 24 Ohio Circ. R. 407. The inference

from repayment by plaintiff of loans made by

defendant without any deduction of plain

tiff's claim, that such claim had been paid

is not cogent where repayment was in work.

Ran v. Torchiani, 84 N. Y. Supp. 886. Evi

dence held insufficient to establish that a

running account against a husband was to

be applied in payment of a bond due the wife.

where admissions Were made by an officer

of the debtor that the bond was unpaid.

White Hall Co. v. Hall [Va.] 46 S. E. 290.

5. Cyc. Law Dict.: “Payment into Court."

6. An order cannot be made on interlocu

tory application requiring a trustee to pay

trust funds into court in a suit by the bene

ficiaries for an accounting where he denies
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by providing for a payment into court unless it is so paid that he may take it.’ A

provision for a deposit by a bidder at judicial sale does not necessarily mean a de

posit of money into court. Bidder at a master’s sale allowed to deposit a check

or certificate of deposit and to pay for property by crediting the amount on a

decree for him.8

§ 2. The payment and its effect—The amount must suffice to pay the claim

and costs when paid in or it will not avail as a tender.” The payment itself un

accepted does not fix rights in the subject-matter of the demand.“ The money

is in custodia legis and not leviable in attachment.11

§ 3. Custody and liabilities—The power of a county treasurer as to money

paid into court is that of an ordinary trustee.“ A bona fide assignee of a mortgage

given a county treasurer to secure a loan from funds deposited in court takes a good

title though the treasurer used the funds to replace others he had converted.“ De

posit of such moneys in bank by the custodian with approval of the judge on proper

showing is proper in Michigan though no formal order for deposit was made.“

They are not special deposits entitled to priority on insolvency of the bank."

§ 4. Payment, surrender, or distribution.—A law requiring surrender of a

deposit only on certified copy of an order of court does not apply to transfer or as

signment by the county treasurer of securities in which the funds are invested.“I

Priorities in the amount paid in will not be litigated until final judgment if there is

sufficient in court to protect the objecting claimant." Where collection of a judg

ment for money deposited in court was restrained to allow set-ofi of another judg

ment, claimants of a lien on the deposit, not parties and not intervening. cannot

have their rights determined on motion and affidavits before trial." If a reference

had did not cover such priorities, the court may hear one in interest who does not

answer or except to the master’s report.1° The fund may be applied on debts of

the party entitled to another party in court," and in a proper case equity will let

in an offset.21

liability. Blanton v. Heckscher [Va.] 43 B.

E. 915.

7. A statute giving petitioner in con

demnation proceedings right to an order for

possession on payment into court of sum

sufficient to pay for land taken or damages

is unconstitutional. Code Clv. Proc. § 1254;

Const. art. 1, § 14, provides that money can

not be considered as first paid into court

"for the owner" unless he can take it. and

the owner in condemnation cannot take it

until his right is judicially determined.

Bteinhart v. Superior Court. 187 Cal. 576, 70

Pac. 629. 59 L. R. A. 404.

8. Curtice v. Crawford County Bank, 124

Fed. 919.

9. McEldon v. Patton [Neb.] 93 N. W. 938.

10. Payment into court by plaintiff of the

award in condemnation does not vest title

to the easement awarded in him where do

fendants have appealed on other grounds

than the sufficiency of the award. The de

posit is merely a tender which is not accept

ed. Pool v. Butler, 141 Cal. 46, 74 Pac. 444.

Evidence as to acceptance as including or

excluding costs. McEldon v. Patton [Neb.]

93 N. W. 938.

11. Money paid into hands of the clerk

cannot be attached by proceedings against

the clerk. nor as against a party to whom

the clerk has been ordered to pay part of

the fund by attachment laid in the hands of

the clerk. Dale 1. Brnmbly [Md] 56 All.

807.

A payment into court under a land contract, of instalments on the

12. He may sell, transfer. and discharge

securities without order of court [Code Civ.

l’roc. c. 8, tit. 31. Tompkins County v. In

gersoll. 81 App. Div. [N. Y.] 344.

18. Tompkins County v. Ingersoll, 81 App.

Div. [N. Y.] 344.

14, 15. Comp. Laws, §§ 420-424. Retan v.

Union Trust Co. [Mich.] 95 N. W. 1006.

18. Code Civ. Proc. 5 751. Tompkins Coun

ty v. Inp'ersoll. 81 App. Div. [N. Y.] 344.

17. Where a decree restraining a judg

ment and allowing a set-off requires DaYment

into court of a sum more than sufficient to

satisfy an attorney's lien on the judgment,

priorities of the lien and set-off need not

be determined. Commercial State Bank v.

Ketchum [Neb.] 96 N. W. 614.

18. Frye-Bruhn Co. v. Meyer [0. C. A.]

121 Fed. 533.

19. Butler v. Butler [8. C.] 45 S. E. 184.

20. Where a claimant of a fund in court

brings in a party interested in another por

tion. and to whom he is indebted, the court

may order the fund paid on the debt. But

ler v. Butler [8. C.] 45 S. E. 184.

21. An assignee of a. Washington judg

ment may restrain collection of an Alaskan

judgment against him, for money deposited

with the clerk of the Alaska district court.

for purposes of off-set where defendant is

insolvent or has secreted property liable to

execution. Frye-Bruhn Co. v. Meyer [C. C.

A.] 121 Fed. 533.
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property, will be returned when plaintifi is determined to have no title.22 With

drawal of the amount admitted by defendants in foreclosure from custody of the

court by their attorney after its deposit under an ex parte order of permission and

decree for less than the deposit was a fraud on the court and a summary order of

restoration is proper.” If the trial court has erroneously ordered payment out of

court, the appellate court may give judgment for the other in order to put them in

statu quo.“

PEDDLING.

i1.

§2.

Deflnltlol (1185). § 8. Prosecution (1166).

Statutory Regulation (1165). I

§ 1. Definition—A peddler is one who has no fixed place of business but trav

els from place to place carrying with him a stock of goods which he oiiers for sale,

which he sells at the time, and which he at that time delivers and receives pay for.“

§ 2. Statutory regulation.—In many states, the occupation of peddling is reg

ulated by statute, as by imposing a tax upon them," or by requiring them to take

out a license and pay a license fee," and by exempting certain persons from the pay

ment of such license.28

Constitutionality—But such statutes must not be in violation of the federal

constitution, as by requiring a tax or license from persons in interference with in

terstate commerce,29 though it is not such an interference to tax the occupation of

peddling ;’° or by making an unjust discrimination between different pcddlers not

22. Where plaintiff in ejectment alleged

title through sale to his grantor by the

Cherokee nation and admitted nonpayment of

certain instalments of the purchase price.

but paid them into court on express stipula

tion that they should be paid to the nation

intervening only if plaintii! recovered. re

payment to him may be ordered on sustaining

a demurrer to the complaint. especially where

the court also decided that plaintif! never

acquired title and the nation did not show

sufficient interest to permit it to intervene.

Donohoo v. Howard [Ind. T.] 69 S. W. 927.

2!. Brett v. Davidson, 87 App. Div. [N. Y.]

29.

24. Where the court directed payment of

money, deposited in bank as payment on an

unenforceable contract for sale of a partner's

interest, to be paid to the clerk and after

ward directed its payment to defendant in

specific performance, the court on appeal

will give judgment in that amount to plain

tifl to place the parties where they were at

commencement of the action. Horseman v.

Horseman, 43 Or. 83, 72 Pac. 698.

2‘5. In re Pringle, 67 Kan. 364, 72 Pac.

864. A traveling salesman, selling goods by

sample, is not a peddler. Wausau v. I-Ieide

man [Wis] 96 N. W. 549; Potts v. State [Tex.

Cr. ADD-l 74 S. W. 31.

28. One selling by sample. ranges, etc., to

be delivered and payment received by the

firm for which the orders are taken, is not a

peddler under Act (Tex.) May 12, 1899, (Laws

1899, p. 201, c. 116), requiring a person or

firm peddling such goods to pay a tax. Potts

v. State [Tex. Cr. App.] 74 8. W. 81. A

merchant from a. neighboring town selling

and delivering goods in wholesale lots to

various merchants is not an itinerant mer

chant or peddler within the meaning of a

city charter imposing a privilege tax on

such. State v. Ninesteln, 132 N. C. 1039.

27. A city ordinance may require peddiers

in the city to take out a license and regu

late the amount to be paid therefor. Muske

gon v. Zeeryp [Mich.] 96 N. W. 502. But

such ordinances do not apply to traveling

salesmen taking orders for goods by sample.

Wausau v. Heideman [Wis] 96 N. W. 549.

A statute making it a misdemeanor tor

peddlers. except such as are exempted, to

engage in business without a license. does

not apply to one engaged in interstate com

merce [Pen. Code Ga. 1895, 5 600]. Stone v.

State, 117 Ga. 292.

28. Vt. S. c. 198, exempting honorably dis

charged soldiers of the civil war. State v.

Shedroi. 75 Vt. 277.

29. One taking orders for goods for a

merchant in another state. from whom he

receives the goods in original packages,

which he breaks and distributes the goods

to the customers. receiving pay therefor.

Stone v. State. 117 Ga. 292. One taking or

ders for goods from house to house. using

therein a horse and wagon furnished by a

corporation in another state, which also

supplies the defendant with the goods. but

does not know of his customers, the defend

ant alone delivering the goods collecting the

price and retaining a commission, is not

engaged in interstate commerce so as to

exempt him from paying a peddler's license

(Muskegon v. Zeeryp [Mich.] 96 N. W. 502);

nor one taking orders for goods, purchased

by him from a merchant in another state,

which are delivered by him and which he is

required to pay for before they are delivered

to him (In re Pringle. 67 Kan. 364. 72 Pac.

864).

80. Laws N. D. 1903, c. 165. taxing the

occupation of hawking and peddling is not a

tax upon interstate commerce. In re Lip

schitz [N. D.] 95 N. W. 157. One acting as

a manufacturer's agent in taking orders for
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based upon inherent differences in the nature of their business or kind of property

dealt in.:1 The license tax must not be so excessive as to amount to a prohibition."

§ 3. Prosecution—One peddling in violation of the law may be indicted.”

PENALTIES AND FOBFEITURES.

51. Definitions and Elements (1168).

la. Right. and Liabllitiel to Penaltie

nnd Forfeiture. and the Policy of the Law

(1106).

§ 3. Remedies and Procedure (1168).

§ 1. Definitions and elements—A penalty is the giving up of money for the

failure to perform an obligation, while a forfeiture is the giving up of property,

other than money, for failure to pay a sum of money or perform some other obliga

tion.“ An agreement to forfeit a large sum of money in default of paying a small

sum is a penalty and will not be enforced“ or if the damages to be paid for a breach

of contract will more than compensate for loss, it will be regarded as a penalty."

A stipulation for liquidated damages will be enforced but courts will not regard a

sum stipulated as liquidated damages, if it appears that the sum will more than

compensate for loss."

§ 2. Rights and liabilities to penalties and forfeitures and the policy of the

lam—Neither penalties nor forfeitures are favored, but where a contract provides

for a forfeiture" in clear terms, neither law nor equity will relieve against it.”

Demand for payment is not necessary before declaring a forfeiture.“

Penal statutes are strictly construed,“ and may not be so broadened by con

stoves to be shipped from the factory, and

to be delivered and set up by another em

ploye of the manufacturer. is engaged in in

terstate commerce and is not a peddler with

in the meaning of a. statute requiring an oc

cupation tax from one peddling such goods.

Harkins v. State [Ten Cr. App.] 75 S. W. 26.

81. Laws Me. 1901. c. 277. i 4, exempting

peddlers. owning and paying taxes on a

stock of goods to the amount of $25 from

paying a license fee, but requiring it of

peddlers paying a. less tax on their stock.

State v. Mitchell, 97 Me. 66. Vt. S.'c. 198

exempting honorably discharged soldiers

from paying a peddler's_ license is an unjust

discrimination, in violation of the fourteenth

amendment. State v. Shedroi, 75 Vt. 277.

A statute requiring a. peddler's license of

nonresidents. doing business in the state. but

not of residents is unconstitutional as not

entitling citizens of each state to all the

privileges and immunities of citizens in the

several states [Laws Kan. 1901. c. 271]. In

re Jarvis. 66 Kan. 329, 71 Pnc. 576.

82. An ordinance requiring huc'ksters to

pay $35, and their helpers $15 for each six

months is not unreasonable. Kan. City v.

Overton [Kan] 76 Fee. 549.

88. An information failing to show that

stoves peddled were cooking stoves or

ranges is defective under act (Tex.) 1899.

(G. L 1899. p. 201. c. 116) requiring ped

dlers of cooking stoves or ranges to pay

an occupation tax. Harkins v. State [Tex.

Cr. App.] 76 S. W. 26. A motion to quash an

indictment against a peddler on the ground

that he was engaged in interstate com

merce is properly overruled it there is noth

ing in the indictment and no evidence to

show that fact State v. Hall. 109 La. 290.

84. A stipulation in the policy or a note

for the premium. that the insurance shall

be void if the premium is not paid on a cer

tain day is valid. Manhattan L. Ins. Co. v.

Wright [C. C. A.] 126 Fed. 82.

35. An agreement to forfeit. or lose money

or property, much in excess of interest. dur

ing the delay on account of a. failure to re

pay a loan on a stipulated day. Manhattan L.

Ins. Co. v. Wright [C. C. A.] 126 Fed 82. A

charge imposed by a water company for cut

ting of! a consumer's supply for failure to

pay his rates is a penalty. People v. Monroe,

41 Misc. [N. Y.] 198.

86, 87. Lee v. Carroll Normal School Co.

[Neb.] 96 N. W. 65.

88. Failure to make payments of invest~

ment certificates. Equitable L. & S. Co. v.

Waring. 117 Ga. 599.

89. A building was erected under a con

tract providing for a. penalty for delay. and

declaring that alteration ordered by the

owner in course of construction should not

affect the contract, held. that the alteration

clause did not bind the contractor to com

plete the buildings within the time specified

or pay the penalty for delay so caused. Small

v. Burke. 86 N. Y. Supp. 1066.

4-0. Under a lease providing that the les

see should pay the taxes under penalty of

forfeiture. Metropolitan Land Co. v. Man

ning. 98 Mo. App. 248, 71 S. W. 696.

41. Penalty for refusal to snilefy, on rec

0rd] a paid judgment applies only where the

refusal was willful. Johnson v. Huber. 117

Wis. 58, 93 N. W. 826. Penalty for failure of

a mortgagee to discharge a. paid mortgage

of record does not apply to a mortgagee. who

in good faith. believed the debt was not due

when the tender was made. and there was

no actual acceptance of the money (Snow

v. Bass. 174 M0. 149, 73 S. W. 630). but it

was no defense to an action for the penalty

that the mortgagor owed him money not a

part of the mortgage debt (Henry v. Orear

[Mo. App.] 78 S. W. 288). Under statute
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struction as to make them cover otherwise lawful acts which are not denounced by

the meaning of express terrns,‘2 but words receive their ordinary meanings," and

the assignee of a mortgage is liable to the

penalty for failure to comply with the stat

ute. The statute does not apply to partial

payments or releases of portions of the land.

Penalty for failure to discharge a mortgage

of record on request of the mortgagor. A

request by one of two Joint mortgagees is in

sufficient (Jowers v. Brown Bros., 137 Ala.

581), and uniting in a Joint action for the

penalty cannot operate as a ratification so

as to make it sufllcient (Id.). Forfeiture on

failure of a mortgagee to discharge of record

a paid mortgage does not authorize the re‘

covery of a forfeiture where there has been

only a tender of payment. Humaker v. By

num [Ala] 34 So. 405. Penalty for failure to

discharge a mortgage of record does not ap

ply to a case where the mortgage of record

was by mistake made to secure a debt of

less amount than the amount of the notes.

Osborn v. Hooker. 160 Ind. 1, 66 N. E. 42.

Failure of a credit man of a firm to enter

payment of a mortgage on the record there

of, renders the firm liable for penalty for

their failure to enter such payment on re

quest of the mortgagor. Long Bros. v. Jen

nings, 137 Ala. 190. Penalty to be recovered

in case of money lost at gaming does not ap

ply where the loser has given notes which

have not been paid. Jacob v. Clark, 24 Ky.

L. R. 2120, 72 S. W. 1095. This statute ap

plies only when the gaming occurs within the

state. Id.

Penalty for the exaction of usury, the

person who receives the usurious interest is

liable for the penalty. Webb v. Galveston &

H. Inv. Co. [Tex. Civ. App.] 75 S. W. 355.

A note binding the maker to pay $235.00 on

a. loan of $200.00 is a contract within the

meaning of a statute providing for a penalty

for usury on written contracts. Rosetti v.

Lozano. 96 Tex. 57. 70 S. W. 204. Usury must

have been paid before an action can be main

tained for a penalty for exacting it (Rush

ing v. Bivens, 132 N. C. 273), and giving a

renewal note in payment of an usurious one

is not sufl‘icient (Id.).

Penalty for a life Insurance company which

falls to pay a claim within the time specified

in the policy. Held, where a policy was pay

able in instalments. the penalty could only

be computed on instalments due when the

suit was brought. N. Y. L. Ins. Co. v. Eng

lish [Tex. Civ. App.] 70 S. W. 440. Penalty

provided by a statute for discrimination in

rates charged insurants of the same class.

though the discrimination was made by an

agent without authority and in disobedience

of the rules, the company is liable. Franklin

L. Ins. Co. v. People, 200 Ill. 594, 66 N. E. 378.

Penalty for betting on an election, the

loser's demand for his money before it had

been paid OVer by the stakeholder revoked

the bet and the money paid the winner could

not be considered as money won on a bet.

Gardner v. Ballard, 24 Ky. L. R. 880, 70 B. W.

196.

Penalty for the unjust discrimination of

one express company against another the

company discriminated against need not be

incorporated. Adams Exp. Co. v. State [Ind.]

67 N. E. 1033.

A statute imposing a forfeiture on rail

roads for charging more than the lawful rate

of fare, unless the overcharge was made

through mistake not amounting to gross

negligence. does not impose the forfeiture on

one making an overcharge through mistake

of law. Goodspeed v. Ithaca St. R. Co., 88

App. Div. [N. Y.] 147.

Penalty for failure of railroad companies

to keep their right of way clear of dry vege

tation. Held, that the penalty was recover

able by the party aggrieved. McFarland v.

Miss, River & B. T. R. Co., 175 M0. 423, 75

S. W. 152.

Overchnrge by officers: Penalty to be re

covered from a public oificer who charges

for his oflicial services any greater compen

sation than the fees allowed by the laws of

the state does not apply to a school district

clerk, for whom no statutory fees are pro

vided. Musback v. Schaefer, 115 Wis. 357.

91 N. W. 966.

A traveling optician inviting persons af

flicted with dizziness and neuralgia to visit

him does not come within the meaning of

a statute providing a penalty for violating

an act to regulate the practice of medicine.

People v. Smith [111.] 69 N. E. 810.

A municipal ordinance providing a penalty

for the use of detective or incorrect weights

or measures is aimed at the use of such de

fective weight and not at an intentional al

teration of it. New York v. Hewitt, 86 N.

Y. Supp. 832. Where an ordinance prescribes

a penalty for use of a false weight the court

cannot dispense with the imposition of the

penalty as a matter of grace. where the vio

lation of the ordinance was proved. Id.

An advertisement for Weavers to work in

a village in Connecticut held not to promise

employment, within the meaning of the alien

contract labor law, imposing a penalty for

encouraging the Immigration of aliens into

the United States. U. S. v. Baltic Mills Co.,

117 Fed. 959. Penalty it a census ennmerator

made false returns, held to apply to an

enumerator making corrections in his re

turn after the expiration of the time the

statute provided for doing the work. Ching

v. U. S. [C. C. A.] 118 Fed. 538.

42. Providing for penalty for using en

gines and cars engaged in interstate com

merce not equipped with automatic couplers.

Johnson v. Southern Pac. CO. [C. C. A.] 117

Fed. 462. Under Greater New York Char

ter, providing a penalty for allowing smoke

to escape or be discharged. recovery cannot

be had on simple proof that smoke did es

cape. where it is not shown that it was de

trimental to any person. Department of

Health v. P. & W. Ebling Brew. Co., 38 Misc.

[N. Y.] 537.

43. United States statutes providing for

the seizure of goods. wares, and merchandise.

subject to forfeiture. the phrase “goods,

wares, and merchandise." is broad enough to

include a team of mules. Pilcher v. Fairs

cloth, 135 Ala. 311.

The criterion to be applied in determin

ing whether a fish weir is in front of the

shore of another, within the meaning of a

statute providing a penalty therefor, is

whether or not it causes injury to the shore

owner in the enjoyment of his rights. Dun

ton v. Parker, 97 Me. 461. Evidence that

a shore owner was damaged held sufl‘icient
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regulations imposing penalties are presumed reasonable.“ A forfeit-"ure may oper

ate though a proceeding is yet to be had to declare title. A penalty will not be en

forced at the instance of one who procured the forbidden act to be done that he

might collect the penalty.“ A person suing under statutory authority must bring

himself clearly within the circumstances prescribed.“

Where a statute punishes an act as a misdemeanor, and also imposes a penalty

therefor, it is not necessary to secure a conviction before suing for the penalty."

The right to collect a penalty abates with the death of the person entitled to

it.“ In actions of a penal character depending on a statute, the repeal of a statute

pending appeal will deprive the appellate court of power to render a judgment by

which the penalty may be enforced.“

§ 3. Remedies and procedure. General practice rules.—-As a general rule

a penalty cannot be enforced in an action in equity," but where a forfeiture works

equity and will prevent great loss it will be decreed.“

At common law, debt was the proper action by which to recover a

It cannot be recovered on a purely defensive pleading,“ but a plea is

Actions to recover penalties prescribed by

alty is loca .”

penalty.“

sufficient if it sets up a cross action."

to allow the recovery of a penalty, under a.

statute providing therefor, for maintaining a.

fish weir below or beyond low-water mark in

front of the shore or flats of another. Id.

44. A municipal ordinance providing a.

penalty for any one using an incorrect or

defective weight or measure. New York v.

Hewitt. 86 N. Y. Supp. 832. Under United

States laws declaring animals Used in the

removal of spirits, with intent to defraud

the government, shall be forfeited, forfeiture

takes place immediately upon commission of

the act. though title in the United States is

not completed until condemnation; but the

forfeiture avoids all intermediate sales. Pil

cber v. Faircloth, 135 Ala. 311.

45. Penalty for refusal of a. railroad com

pany to redeem unused passenger tickets

does not apply to one who purchased tickets

only to have them redeemed, and on failure

of the company to redeem, to enforce the

penalty. Jolley v. Chicago. M. & St. P. R.

Co., 119 Iowa, 491, 93 N. W. 556.

46. Under a statute providing that if any

one lose money at gaming, and does not.

without covin or collusion. sue to recover it

within six months. any person may sue and

recover treble damages. Held, that the “co

vin and collusion" means collusion between

the winner and loser. Kizer v. Walden, 198

Ill. 27!, 65 N. E. 116. Under the statute, an

action cannot be maintained by a third per

son, where it appears that the suit is in the

interest of the loser. In an action for treble

damages, under this statute, evidence as to

whether money had been lost held for the

Jury. Evidence admitted to show that the

action, under the statute, was brought for

the benefit of the loser of money lost at

gaming in futures. Staninger v. Tabor, 103

Ill. App. 330. One owning the right of shoot

ing on land can maintain an action for a pen

alty provided by statute for the willful entry

on land, on which notices are posted, for the

purpose of shooting. Payne v. Sheets, 75 Vt.

335.

47. A statute declared the burning of fal

lows at certain seasons a. misdemeanor,

and also imposed a penalty. Held, one who

had been acquitted in a criminal prosecu

tion was not immune from an action for the

The action to recovery a pen

peniity. People v. Snyder, 90 App. Div. [N.

Y.] 422. A New York law declaring the

killing of game out of season a misdemeanor.

and imposing a penalty therefor, subjects

the offender to a civil action for the pen

alty in addition to criminal liability. Peo

ple v. Bootman. 40 Misc. [N. Y.] 27.

48. Penalty for usury cannot be recovered

by a personal representative. heir at law of

assignee of a decedent. Garris v. Thomas.

66 S. C. 57. A Texas statute providing for

the recovery of money paid to pools, trusts.

or monopolies, held to provide for a penalty,

and the right of action to recover it died

with the corporation. Mason v. Adoue, 30

Tex. Civ. App. 276, 70 S. W. 347.

49. Railroad collecting excessive rates.

Pensacola 8: A. R. Co. v. State [Fla.] 83 So.

985.

50. A claim not reduced to judgment for

penalties for failure to release paid mort

gages. does not furnish such a cross demand

as can be used for the basis of an equitable

action to cancel another mortgage between

the same parties. which has not been paid.

Meredith v. Lyon [Neb.] 92 N. W. 122.

51. A 99 year mining lease was declared

forfeited by nonuser_ where the lessee had

made no explorations for 40 years. and had

stood by in silence while another developed

valuable mines. Negaunee Iron Co. v. Iron

Cliffs Co. [Mich.] 96 N. W. 468.

52. Suit to recover treble damages for

money lost at gambling in futures com

menced in a county other than where the

money was lost. Staninger v. Tabor, 103

Ill. App. 330.

‘l. In Colorado, under a statute provid

ing for a penalty for refusal of a corpora

tion to allow its stockholders to examine its

books, the statute did not specify what

court should take cognizance of the cause.

Held, 8. justice of the peace had jurisdiction.

Dwyer v, Smelter City State Bank, 30 Colo.

315. 10 Fee. 323.

M. A Texas statute provided a penalty

for usury to be recovered “by action of

debt." Rosetti v, Lomno. 96 Tex. 57, 70 8.

“Y. 204.

65. Answer alleging sums paid to be usu
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statute should be brought in the name of the state."

alty must be brought by the injured party."

An action to recover a pen

The fact that the “forfeiture” im

posed by statute is so denominated is not controlling in determining whether the

statute is penal." When the process is required to bear indorsement of the statute

violated, all of those violated must be so endorsed.“

A forfeiture prescribed by statute or imposed as punishment for crime calls

for indictment.M The statute itself need not be pleaded.“1
Exceptions and affirm

ative defenses need not be negatived,“ but the absence of conditions must be al

leged.” The complaint cannot join two causes of action in a single count.“

The burden of proving a penalty or forfeiture is on him who asserts it,“ and

more than a preponderance of evidence is required to sustain a verdict for a pen

alty.“

rious interest held sumeient. Rosetti v. Lo

zano, 96 Tex. 57. 70 S. W. 204.

58. Penalty for failure of a. corporation

to file a report as required by statute. State

v. Mo. E. & L. Co., 97 Mo. App. 226. 70 S. W.

1107. This defect may be waived by failure

of the corporation to object thereto, either

by demurrer or answer. Id.

57. Evidence held insufficient to show that

a bank owned, or had any interest in. a note

on which it was alleged usurious interest

had been paid. \‘Vnyne Nat. Bank v. Kru—

ger [Neb.] 96 N. W. 476. Where a com

plaint in an action to enforce a penalty for

violation of a game law is served with the

summons. it is unnecessary to indorse a

reference to the statute on the summons.

People v. Bootman, 40 Misc. [N. Y.] 27. A

seller of diamonds having the right to re

scind the sale. because obtained by means

of false representations. cannot assert such

right against the right of the United States

to forfeit the goods, where they were seized

while attempt was being made to smuggle

them into the country. 581 Diamonds v. U.

S. [C. C. A.] 119 Fed. 558. In an action for a

penalty for a. violation of a provision of the

health department. the offender loses his

right of removal, given by the Municipal

Court Act. to the district in which the vio

lation occurred, unless he demands a trans

fer on or before joinder of issues. Depart

ment of Health 9. Hnlpin. 40 Misc. [N. Y.]

243. '

58. Forfeiture for shooting on land of

another. Payne v. Sheets. 75 Vt. 335. In

Florida. under a. statute providing a for

feiture against an officer who willfully char

ges excessive fees to be recovered on mo

tion before the court wherein the services

were rendered, the circuit court has juris

diction to determine the correctness of any

charge made for costs in cases pending in

said court. State v. Reeves [Fla] 82 So. 814.

59. For a public officer willfully neglect

ing his duty. A moderator of a town meet

ing comes within the. meaning of the stat

ute. State v. Waterhouse. 71 N. H. 488. In

Nebraska, penalties provided for violation of

a. freight rate law can only be recovered in

a. criminal action. State v. Union Pac. R.

Co. [Neb.] 93 N. W. 222.

60. Under a New York statute providing

a penalty for killing certain game out of

season. the complaint need not refer to

the statute, but it is sufficient to allege facts

bringing the action within the statute. Peo~

pie v. Bootman. 40 Misc. [N. Y.] 27. A com

plaint in an action for a penalty for keep

Curr. Law. Vol. 2—74.

No greater degree of proof is required than the statute imposing the pen

ing and offering for sale adulterated vinegar.

held sufficient under a. statute providing for

such penalty. State v. Windholz, 86 N. Y.

Supp. 1015.

61. In a qui tam action to recover a. pen

alty for charging excessive rates, the title

of only one of two statutes providing for

the penalty was lndorsed on the process.

Hunter v. Eric R. Co. [N. J'. Law] 56 Atl. 139.

62 In New York, a complaint for a. pen

alty for killing game out of season need not

state that the case is not within a saving

clause of the act imposing the penalty. Peo

ple v. Bootman, 40 Misc. [N. Y.] 27.

03. Under an Indiana statute providing for

.i penalty for the failure of any corporation

to make settlement with its employes en

gaged in manual labor once each month, in

the absence of written contract, the com

plaint must aver the absence of the written

contract. Baltimore & O. S. W. R. Co. v. Har

mon [Ind.] 68 N. E. 589.

64. Complaint to recover a penalty for

selling falsely labeled vinegar alleged that

one person manufactured and sold to an—

other, and in the next paragraph alleged

that such other purchased and kept for re—

sale. Held. that the causes of action should

he separately stated and numbered. People

v. Sheriff, 78 'App. Div. [N. Y.] 46. A com

plaint to recover penalties for selling adul

terated vinegar alleging that plaintiff does

not know the precise number of barrels

contained in each sale, but is entitled to

recover the penalty for each sale, is objec~

tiouoble. as alleging in a single count an

indefinite number of sales. for each of which

there is a cause of action. Id.

65. In a suit to recover the penalty for

overcharges, consisting In the excess of in—

terstate rate over the commission rates of

Texas, the burden of proving that the ship

ment was a domestic one was on the plain

tiff. Gulf. C. 8.: S. F. R. Co. v. Fort Grain

Co. [Tex. Civ. App.] 72 S. W. 419; Id., 73 S.

W. 845. Where a. contract for the construc

tion of a building provided penalty for delay.

and there was nothing to show that the

parties intended the amount specified as

liquidated damages. and the actual damages

were susceptible of proof. the court could

not take judicial notice of the fact that

the rental value would amount approximately

to the sum specified as a penalty, but the

burden of proof was on the owner to show

such fact. Small v. Burke. 86 N. Y. Supp.

1066.

60. Action for treble damages for cutting

trees on the land of another. Gunkel v.
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alty specifies." When a conviction for violation of an ordinance fails to set out the

offense of which defendant was convicted,

the trial, the judgment will be set aside.“I

and the names of the witnesses sworn on

It must be entered by a court having

jurisdiction,” and will not be set aside for errors in pleading.7°

PENSIONS.

A claim for a pension must be supported by an affidavit, for falsity and fraud

in which an indictment will lie.“1

Attorney’s fees—The usual fee to an attorney for prosecuting a pension claim

is ten dollars unless the parties contract for more not exceeding twenty-five dollars.‘2

Transfer.—A pension to become payable in the future is not assignable,”

though a warrant for a pension is.“

Exemptions—Under the United States statutes, pension money is exempt from

execution until it comes into the hands of the pensioner."

Bachs, 103 Ill. App. 494. In New York. in an

action against a coal dealer for selling short

weight tons, where the plaintiff proves that

the coal was short weight, the coal dealer

must show that it weighed 2,000 pounds

when it left his yard. New York v. Hender

son, 89 Misc. [N. Y.] 861. Under an Ala.

hama statute providing for the forfeiture of

double damages against any railroad com

pany which should exact more than the rate

vspecified in the bill of lading unless the

rate charged had been approved by the rail

road commission. Held, in an action to re

cover this forfeiture that the railroad com

pany must prove that the rate charged had

been allowed by the commission. Southern

it. Co. v. Anniston F. o": M. Co.. 135 Ala. 315.

That the prosecuting attorney gave a dol

lar to a witness with which to buy liquor

did not render the testimony of such witness

incompetent in an action to recover a pen

alty for violating a liquor law. People v.

Chipman [Coio.] 71 Pac. 1108.

Samples of milk, taken from cans from

which he was delivering, were adulterated,

held sufficient evidence to authorIZe the re

covery of a penalty for selling adulterated

milk. People v. Laesser, 79 App. Div. [N.

Y.] 884. In an action against a street rail

way to recover a penalty for refusal to fur

nish transfers, evidence (testimony of boys)

held sufficient to show willful refusal. Ros

enberg v. Brooklyn Heights R. Co., 86 N. Y.

Supp. 871. In a qui tam action for a penalty

provided for having quail in possession dur

Ing the close season, evidence that four per

sons went into a place and ordered quail,

which was served to them. held insufficient

to show possession. People v. Dunston, 84

N. Y. Supp. 257.

61'. Where an ordinance prescribes a pen

alty for the use of a false balance, without

any requirement of proof of intent. or guilty

knowledge, such proof is not essential in an

action to recover the penalty. New York v.

Hewitt. 86 N. Y. Supp. 832.

68. Action to recover a penalty for viola

lion of an ordinance in selling farm produce

on the street without a license. Leek v.

Kreps [N. J. Law] 56 Atl. 167.

69. In Michigan, a statute authorizes the

seizure of fishing nets in unlawful use, and

contemplates a trial of the action as to

whether they have been taken in such use.

The docket entry of the justice of the peace

did not show a trial of the question involved.

Held. that the judgment was coram non

judice and no defense to the game warden

executing it. Neal v. Morse [Mich.] 96 N. IV.

14.

70. In New York. in an action to recover

a penalty for violation of a liquor law, a

verdict will not be set aside because, in the

complaint, a subsequent provision of such

clause in the statute excepting a corporation

organized before a. certain date was not

negatived. Culiinan v. Criterion Club, 89

Misc. [N. Y.] 270.

71. But the mere fact that such affidavit

is not sworn to on the date designated in

the notary‘s certificate does not make it a

false or fraudulent affidavit. constituting a

crime. where the statements therein are true.

Rev. St. § 4746 (U. S.‘ Comp. St. 1901, p. 3279).

making it a criminal offense to make or

present a post-dated power or voucher in

drawing a pension, cannot be extended there

to. U. S. v. Wood. 127 Fed. 171.

72. The judicial or quasi judicial discre

tion of the commissioner of pensions. or see

retary of the interior on appeal from his

decision, in determining whether an attorney

may contract for $25 or charge only $10 for

procuring a pension for a dependent father

is not controllable by mandamus. U. S. v.

Hitchcock. 19 App. D. C. 237, 503.

78. No contract between the state and

pensioner exists by reason of the statutory

provision for a pension until a warrant

therefor has been issued. Gill v. Dixon, 131

N. C. 87.

74. Gill v. Dixon, 131 N. C. 87. A statute

making it a. misdemeanor for any person to

speculate or purchase for a less sum than

that to which each may be entitled. the claim

of any pensioner refers only to the warrant

issued for the pension and not to the right

to a future pension [Laws N. C. 1889, c. 1981.

Id.

75. R. S. U. 8. § 4747 (U. S. Comp. St. 1901,

p. 3279) providing that pension money while

in the pension office or in transmission shall

not be subject to process, but shall inure

wholly to the benefit of the pensioner, does

not prevent the consideration of such pen.

sion as part of the pensioner's resources in

determining the amount of alimony he should

pay. Bailey v. Bailey [Vt.] 66 Atl. 1014. The

proceeds of a pension of a former soldier,

discharged for insanity after enlistment is
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Pensions to policemen and firemen.—Pcnsions are often provided for by stat

utes or by charters or ordinances of municipal corporations as a recognition of faith

ful service or for injuries received whilst in performance of duty; as ior police

men," or firemen."

PEBJUBY.

51.

g1.

Elements of Oilenle (1171). § 2. Prosecutlon and Punishment (1172).

Elements of 0fiensc.——To constitute perjury there must have been an

oath" required or authorized by law," and administered by a competent officer;80

and the testimony must have been material"1 and willfully and knowingly“2 false.“

not subject to a claim of the United States

for board and medical services furnished to

him after his discharge while in the gov

ernment hospital for the insane. U. S. v.

Prizzell. 19 App. D. C. 48.

76. To entitle the beneficiary of a certifi

cate on the life of a deceased policeman to

the sum provided under the charter of the

St. Louis Police Relief Association, the po

iiceman must have been a member of the_

police force and of the association at the

time of his death. Price v. St. Louis Police

Relief Ass‘n, 90 Mo. App. 210. The charter

of Brooklyn (Laws 1888. o. 583, tit. 11, § 42)

authorizing a pension to the widow of a

policeman under certain conditions does not

authorize a pension to the widow of a police

man who had been retired upon a pension

and who had died before the enactment of

the statute. the statute not being retroactive.

People v. Partridge, 172 N. Y. 305, 65 N. E.

164. A statute covering such a case would

be unconstitutional as an appropriation of

public moneys to private purposes. Id. And

the widow is not entitled to a mandamus

compelling the police commissioner to revoke

rt revocation of a pension previously granted

to her under the statute. Id. A policeman

serving and being paid as a. “detective ser

geant" is pensionable as such though not

formally appointed. Fay v. Partridge, 174 N.

Y. 526. 66 N. E. 1107.

Laws N. Y. 1892, c. 241, § 2, amending Laws

1873, c. 163, and providing for the retire

ment and placing on the pension roll mem

hers of the police force of Yonkers, who are

sixty years of age, was repealed by Laws

1898, c. 596, 5 20, providing for the removal

of members of the police force. People v.

Police Com'rs. 79 App. Div. [N. Y.] 82. The

acceptance of a pension under an order of

removal from public oflice does not estop a

police captain illegally removed from deny

ing the appointment of his successor. Id.

it is not an injustice for a peremptory writ

of mandamus reinstating a police officer to

direct payment of his salary less pension

money paid him. Id.

77- P. L. N. J. 1897. p. 263, authorizing a

pension to the widow of a fireman fatally

injured whilst' performing his duties does

not apply to a fireman killed by a. trolley

car while on his way home during an hour

set apart for taking his meals. Scott v.

Jersey City, 68 N. J. Law, 687. Contribu

tions to a pension fund by a member of a

fire department may be a condition to his

status as a member of the uniformed force,

and thus to his rights to share in its benefits.

tinder Greater New York Charter. Laws 1897.

p_ 253, c. 378, i 621. Lyons v. New York, 82

App. Div. [N. Y.] m

78. It must appear that the witness char

ged with perjury had been sworn in the case

where the perjury was committed. State v.

Brown [La] 35 So. 501. The form of the

oath is immaterial. In California, omission

of words "so help you God" from the oath,

held immaterial. People v. Parent, 139 Cal.

600, 73 Pac. 423.

78. Under a statute providing that a per

son has committed perjury who swears false

ly to an aflidavit required by law, the am

davits or oaths required by another state

are to be included under the general rule of

comity between states. People v. Martin. 175

N. Y. 315, 67 N. E. 589. False swearing by a

teacher to a monthly report made to obtain

pay for services from public school fund.

held indictable. Thompson v. State, 118 Ga.

330. An affidavit made as the basis oi a

criminal prosecution is the subject of per

jury. Simpson v. State [Tex. Cr. App.] 79 S.

W. 530.

80. Power to administer oaths in 4the trial

of cases is inherent in a court, no statutory

provision being necessary. State v. Townley,

65 Ohio St. 21, 65 N. E. 149.

81. State v. John [Iowa] 93 N. W. 61;

People v. Ennis, 137 Cal. 263, 70 Pac. 84;

State v. Brown [La.] 35 So. 501. Perjury may

be predicated on the testimony of one in—

competent to testify. Husband testifying

against wife. State v. Moore [La] 38 So.

100. In a prosecution for perjury before a

grand jury, testimony assigned as false given

after the grand jury had voted to indict is

nevertheless material. State v. Faulkner.

175 Mo. 546.~75 S. W. 116; State v. Lehman.

175 M0. 619, 75 S. W. 139. It is no defense

that the false testimony would have been

merely cumulative. State v. Faulkner, 175

M0. 546, 75 S. W. 116. One who swears false

ly to facts which if true, would incriminate

him. is guilty of perjury. State v. Faulkner,

175 Mo. 546, 75 S. W. 116; State v. Lehman.

175 M0. 619, 75 S. W. 139. It is perjury for

one to swear falsely to anything materially

affecting his credibility as a witness. State

v. Carey, 159 Ind. 504, 65 N. E. 527.

82. Knowledge of the falsity is an essen

tial ingredient of the offense. Goodwin v.

State, 118 Ga. 770. It must appear that the

false testimony was not made through inad

vertence or mistake. McCoy v. State [Tera

Cr. App.] 73 S. W. 1057. Drunkenness ren

dering one incapable of appreciating the na

ture of his testimony is a defense to a

charge of perjury. State v. Brown [La] 35

So. 501. If the accused believed at the time

he swore to the facts that they were true, he

is not guilty; nor if he believed he had rea

sonable grounds upon which to base his



1172 PERJURY § ‘2. 2 Cur. Law.

Subornation of perjury.“-—To establish subornation of perjury, the witness

claimed to have been suborned must have committed perjury, and defendant must

have known or believed that the witness would so testify, and must have induced

or procured the false testimony.“ Where a statute makes subornation of perjury

a separate offense, one guilty of this crime is not an accessory but a principal, and

the law relating to accessories does not apply.“

§ 2. Prosecution and punishment. Jurisdiction—A perjury committed in

naturalization proceedings in a state court is an offense against the state and in

the absence of statute not punishable in the federal courts.87

Indictment—An indictment should be direct and certain as to the party and

offense charged, the county where offense was committed and the particular cir

cumstances if necessary, to constitute a complete offense." A general averment of

the taking of the oath,” and a general description of the tribunal,M will suffice.

An indictment for perjury in an affidavit need not set it out in haec verba or give

the style of the case." It is not necessary to expressly allege in an information

that the court had jurisdiction in the case where the false testimony was given, it

appearing that the court did actually have jurisdiction." Materiality need not be

alleged if facts stated in the information show the testimony was material." On

4the other hand, an express allegation that the false testimony was material is

usually sufficient without setting out the facts.“ It is unnecessary in the indict

ment to allege the exact date when the crime was committed unless the time is an

essential element of the crime.“ Scienter must be expressly charged,“ and the

alleged perjured testimony specifically negatived."7

affidavit. Luna. v. State [Ten Cr. App.] 72

S. W. 378.

83. An aihdavit containing no untrue

statements is not subject of perjury because

it was not sworn to on the day stated in

the notary's certificate. U. S. v. Wood, 127

Fed. 171. An afiidavlt on information and

belief may be the subject of perjury. Her

ring v. State [6a.] 46 S. E. 876.

84. Conviction of contempt of court for

inducing a witness to swear falsely is no

bar to a. prosecution for subornation of per

jury. Rickctts v. State [Tenn.] 77 S. W.

1076.

85. State v. Fahey, 8 Pen. [Del.l 594.

88. Stone v. State. 118 Ga. 705. Nor is a.

suborner an accomplice o! the. perjurer. Id.

87. U. S. v. Severino, 125 Fed. 949. Fed

eral statute making it a. crime to postdate

an instrument used in drawing a pension

will not include affidavits used in support of

a. pension claim. U. S. v. Wood. 127 Fed.

171. Where perjury is committed in an

affidavit required by a. state law in naturali

zation proceedings, but not required by Fed

eral law, Federal courts have no jurisdiction.

even thoughastatute gives the latter power

to punish perjuries in naturalization pro

ceedings committed in any court. U. S. v.

Severino, 125 Fed. 949.

88. Com. v. Lashley. 25 Ky. L. R. 58, 74 S.

W. 658.

89. The name or the clerk administering

the oath need not be stated. Smith v. People

[Colo.] 75 Pac. 914. Averments in narrative

form as to administering oath held sufficient.

People v. Ennis, 137 Cal. 263. 70 Pac. 84.

90. An averment of perjury in the dis

trict court of a. county and state named snfil

clently states the tribunal. Smith v. People

[Colo.] 75 Pac. 914. Designation of the court

held sufficient. People v. Ennis. 137 Cal. 263,‘

A material variance between

70 Pac. 84; Stanley v. State [Team Cr. App.]

74 S. W. 318.

91. Simpson v. State [Tex. Cr. App.] 79

S. W. 580.

92. State v. Douette, 31 Vi'ash. 6, 71 Pac.

556. Under the Iowa code defining issues

and trial, an indictment is sufficient on a

charge of perjury it it alleges the perjury

was committed on a. preliminary hearing be

fore a. justice. State v. Perry. 117 Iowa, 463.

91 N. W. 765.

93. State v. Donette. 31 Wash. 8. 71 Pac.

556: State v. Brown [Lea] 35 So. 501.

94. State v. Brownfieldv 67 Kan. 627, 73

Pac. 925; Maroney v. State [’l‘cx. Cr. App.]

78 S. W. 696; State v. Brown [La.] 35 So. 501.

An indictment need not allege how the facts

were material. People v. Ennis. 137 Cal. 263.

70 Pac. 84. In an indictment for perjury.

committed at the trial of another offense

neither the facts constituting that offense

nor the defendant‘s guilt should be alleged.

State v. Perry, 117 Iowa, 463. 91 N. W. 765.

An indictment need not allege that the affl

davit was made in order to. or under circum

stances that would influence or mislead an}v

one. Gnmmage v. State [Ga.] 46 S. E. 409.

05. State v. Perry, 117 Iowa, 463, 91 N. W

765.

9B. Indictment held insufficient. State v

Brown. 110 La. 591. An indictment must al~

loge that the testimony was false to de

fendant‘s knowledge. State v. \Villlams

[La.] 36 SO. 111.

07. State v. Brown. 110 La. 591. Where

the perjury alleged was in a. denial that

defendant had seen gambling carried or

within five years. the indictment must statc

the particular game which it was alleged he

saw. Shackelford v. Com. [Ky.] 79 S. X"

192. An averment that “defendant well

knew" the contrary of his testimony does
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the indictment and its proof is fatal.” An indictment charging that the affidavit

was made before one as deputy clerk is supported by a jurat signed in the name of

the clerk by such person as deputy.”

Admissibility of evidence is discussed in the note.1

Sufficiency of evidence—Perjury may be shown by circumstantial evidence.

At common law, the uncorroborated testimony of an accomplice was suflicient to

convict.8

witness and independent corroborating circumstances.‘

But by statute generally, perjury must be proved by two witnesses or one

This rule does not apply,

however, where proof of the crime is based on circumstantial evidence.‘5

Instructions—Defendant is entitled to a special instruction as to variance as

to the name of the officer administering the oath where it is a controverted issue.u

Submitting to the jury the question of materiality of testimony, where the court

should have instructed it was clearly material, is harmless error.’

PERPETUITIES.

I1. The Rule Against Perpetnitlel and

Accumulation“; Its Nature and Application

(1173).

§ 1.

§2- Computation of the Period and Re

moteness of Particular liilnliniinnn (1175).

§3. Operation and Eilect, Complete and

Partial invalidity (1.177).

The rule against perpetuiiies and accumulations; its nature and appli

cation.‘—A future estate is 'void unless so limited that by every possible contingency

it will absolutely vest within the statutory period.“

not negative the truth of such testimony.

State v. Gallaugher [Iowa] 98 N. W. 906.

A statute providing that the indictment con

tain “proper allegations of falsity" requires

allegations sufficient at common law. Id.

08. Thompson v. State, 118 Ga. 330. as

where a written instrument set out, must

be proved as laid. Where defendant was

charged with having sworn falsely to knowl

edge ot a certain transaction, held error to

charge jury that he must be convicted it

he had heard of the transaction. State v.

Faulkner, 175 M0. 546. 75 S. W. 116; State

v. Lehman, 175 M0. 619. 75 S. W. 139. An

allegation charging a false statement as to

mileage and total amount due a. witness will

not sustain proof of false swearing as to

witness tees. Bridgers v. State [Tex. Cr.

App.] 70 S. W. 787. An indictment alleged

perjury had been committed “in a criminal

proceeding entitled State of Iowa v. ."

The records of the court in which proceed

ings were had. had the same title. but the

information was entitled “City of Sioux City

v. ." Held no variance. State v. Per

ry, 117 Iowa, 463, 91 N. W. 765.

99. Mahon v. State [Tex. Cr. App.] 79 S.

W. 28.

1. Declarations of defendant contempo

raneous with the aflidavit on which perjury

was predicated are part of the res gestae.

Simpson v. State [Tex. Cr. App.] 79 S. W.

530. As showing defendant's belief (Luna

v. State [Tex. Cr. App.] 72 S. W. 378). that

false statements were not made through in

advertence or mistake (Stanley v. State

[Tex. Cr. ADD-1 74 S. W. 320; McCoy v. State

[Tex. Cr. ADD-1 73 S. W. 1057; Freeman v.

State [Tex. Cr. App] 72 S. W. 1001). Cir

cumstantial evidence though remote to show

guilt of accused, on whose trial perjury was

committed. McCoy v. State [Tex. Cr. App]

73 B, W. 1057. The record of the suit where

Charitable gifts are not within

the perjury was comitted to show jurisdic

tion of the court and materiality of testi

mony (State v. Brown [La.] 35 So. 501;

Maroney v. State [Tex. Cr. App.] 78 S. W.

696); but defendant’s acquittal of a crime

affords no ground for claiming he did not

commit perjury during the trial (State v.

Carey, 159 Ind. 504, 85 N. E. 527). Under the

Texas Code, a. requirement that testimony

given at a coroner‘s inquest should be re

duced to writing will not exclude oral evi

dence of such testimony. Stanley v. State

[Tex. Cr. App.] 74 S. W. 318.

2. Maroney v. State [Tex. Cr. App.] 78 S.

W. 696; State v. Faulkner. 175 M0. 546, 75 S.

W. 116.

3. Though it has been a rule of practice

in England to advise an acquittal where only

the accomplice testifies (Stone v. State, 118

Ga. 705); but the Georgia Code has never

incorporated this rule except in felony cases

where the sole witness is the accomplice.

(Id.).

4. Lee v. State [Tex. Cr. App.] 70 S. W.

425: State v. Faulkner. 175 M0. 546, 75 S. W.

116.

5. People v. Doody, 172 N. Y. 165. 64 N. E.

807. The testimony of the suborned wit

ness standing alone will not usually warrant

a conviction. State v. Fahey. 3 Pen. [Dei.]

594.

0. Crouch v. State [Tex. Cr. App] 79 S.

W. 524.

7. State v. Douette, 81 Wash. 6. 71 Pac.

556.

S. Construction of deed or will as to per

petuities. see Wills; Deeds.

1). Real Prop. Law, § 32 (Laws 1896, p.

565, c. 547) and Pers. Prop. Law, § 2 (Laws

1897, p. 507. c. 417). Herzog v. Title G. &

T. Co., 177 N. Y. 86, 69 N. E. 283. Where

a. clear possibility appears that persons not

the immediate issue of descendants of per

sons in being at time of bequest will take. the
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the rule,1° except in those states which regard them as other trusts.11 But a charity

must not be preceded by a noncharitable limitation beyond the period," though its

mode or form may be postponed if the gift is absolute.18

ized by statute are also exempt.“ The rule does not apply to personalty.“

Trusts expressly author

The

beneficiaries who will take must be definitely ascertainable within the period." If

the estate must vest within the period," or if there is always someone who can con

vey the fee," the rule is not violated. A direction for conversion and advantageous

sale by trustees will not prevent the vesting of the estates, it will be regarded as

made, and where the equitable title must vest within the period, the direction for

conversion, if obnoxious to the rule, not the estates, will fail."

rule is violated. White v. Allen [Conn.] .16

Atl. 519. A trust by will of certain realty,

the income to create a sinking fund to pay

incumbrances and repairs, is against the

statute relating to perpetuities since the

time required may exceed two lives in being.

Dodsworth v. Dam, 38 Misc. [N. Y.] 684.

10. A gift to trustees of a church and suc

cessors, on condition that the fund shall

ever be maintained separate. and the income

used only for support of the pastor, and pro

viding conditions as to maintenance and

creed of the church is a charitable use and

not a perpetuity. Farmers' & M. Bank v.

Robinson, 96 Mo. App. 385, 70 S. W. 372.

11. A bequest for education of priests un

limited as to time is void in Minnesota [Stat.

Uses & Trusts, 5 11, c. 43]. In re Shanahan’s

Estate, 88 Minn. 202, 92 N. W. 948. The Wis

consin statute applies to charitable grants

(Rev. St. 1898, §§ 2038, 2039]. Danforth v.

Oshkosh [Wis.] 97 N. W. 258: Holmes v.

Walter, 118 Wis. 409, 95 N. W. 380.

12. A gift for charity depending on a con

tingency which may not occur within a life

or lives in being, and 21 years, is valid in

Massachusetts, it there is no gift in the

meantime for benefit of any private person

or corporation. Brigham v. Peter Bent Brig

ham Hospital, 126 Fed. 798.

13. If the testator’s intention to give to

charity is absolute and the gift and the con

stitution of the trust are immediate, and only

the form or mode of the charity is postponed,

the gift is vested and not within the rule

against perpetuities. Brigham v. Peter Bent

Brigham Hospital, 126 Fed. 796.

14. Where the charity was accepted by

the city as grantee (Gen. St. 1894, subd. 6, l

4284]. Owatonna, v. Rosehrock, 88 Minn. 318,

92 N. W. 1122; Danforth v. Oshkosh [Wis.]

97 N. W. 258.

15. Danforth v. Oshkosh [Wis.] 97 N. W.

258; Holmes v. Walter, 118 Wis. 409, 95 N. W.

380.

16. The Connecticut rule requires merely

that it be certain that the particular indi

viduals in which an estate must be vested

are definitely ascertainable within the period

limited. They need not he so ascertainable

at testator‘s death. Bates v. Spooner, 75

Conn. 501. A perpetual trust for a school

and home for children of deceased members

of a secret society violates the rule. Trout

man v. De Boissiere Odd Fellows' 0. H. 8:

I. S. Ass'n, 66 Kan. 1, 71 Pac. 286. A bequest

in trust for education of priests held void,

under Minn. Stat. of Uses & Trusts, i 11, c.

43, because not certain, nor capable of being

rendered certain as to beneficiaries. In re

Shanahan’s Estate. 88 Minn. 202. 92 N. W.

948. Bequest of fund to certain persons, the

The rule applies

income to be used in aiding and maintaining

a kindergarten in a city, providing that when

the city should be authorized to receive and

administer the trust it should be transferred

to it, held valid as to deflniteness of bene

flciary to prevent application of the rule

against perpetuities, where the statute was

amended to include the purpose of the trust.

and the city accepted it [Subd. 6, i 4284v

Gen. St. 1894]. Owatonna v. Rosebrock, SS

Minn. 318, 92 N. W. 1122.

17. A devise of a life estate and then to

widow and children of the life tenant is not

a perpetuity. since the remainder must vest

within 21 years after a life in being [Ky

St. § 2360]. Johnson's Trustee v. Johnson

[Ky.] 79 S. W. 293. A direction by will that

after conversion of the realty by the trus

tees it should be divided in certain parts.

and each held in trust for a son, and on

death of either son to go to his children.

it any, otherwise to be divided between a

sister and the trust for the other, vested

the remotest remainder on the death of the

survivor and there was no violation of the

rule. Bates v. Spooner, 75 Conn. 501. If

the estate vested on death of the testator,

possession only being postponed. no per

petuity was created; provision of will in trust

to be paid over when children of a. sister

reach 25. Flanner v. Fellows. 206 111. 136.

68 N. E. 1057.

18. Where owners of land laid out lots.

parks and streets, and conveyed the parks

and streets to trustees, who were to make

improvements and pay taxes, and provided

for vacancies among the trustees, the con

veyance was not void as a perpetuity, since

there were always persons by whose con

currence the fee in the streets, etc., could be

conveyed. Stevens v. Annex Realty Co., 173

M0. 511, 78 S. W. 505. A bequest of a. life

estate in a farm to a. daughter, remainder at

her death to her three sons, providing that

if any sons die without legal heirs the sur

vivors should take, vested absolutely at the

daughter's death before any sons had died.

and the bequest did not illegally suspend the

power of alienation. Coon v. Conn, 38 Misc.

[N, Y.] 693. Not where the beneficiaries are

all in esse and can convey by joining.

Holmes v. Walter, 118 Wis. 409, 95 N. \K'.

380. It does not apply to a trust where the

trustees have power to sell and convey the

complete title. Danforth v. Oshkosh [VVisJ

97 N. W'. 258.

19. Where a. will provided that the re

siduary estate should be held in trust for

children until advantageous sale could be

made by the trustees. and created remain

ders, it was immaterial on the issue as to

the vesting 01‘ the remainders, whether the
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to the beneficial not the legal estate."

purchase," is not invalid as a perpetuity.

A mere power in trust," or mere option to

A perpetual condition as to use of

property conveyed is not necessarily void,” and a condition for reversion will not

offend the statute."

as a suspension of the

That a trust has no express termination will not make it void

wer of alienation."

Accumulations" except in favor of minors, to run only during minority}1 are

prohibited in New York.

§ 2.
Computation of the period and remoteness of particular limitations.—

The suspension of the power to sell must always depend on lives not years,"’8 and

not upon lives or years,” or a contingency or years,“ in the alternative except in

bequests in remainder from the residuary es

tate would only be determined by full ac

complishment of the conversion, since the

vesting of the estate is not prevented there

by. Bates v. Bpooner, 75 Conn. 501.

20. On the question whether an estate has

vested under a. will so as not to violate the

rule, the vesting of the legal estate in the

executors is immaterial, since the law fol

lows the beneficial estate and applies to it.

Bates v. Spooner, 75 Conn. 501. Continuance

ot a trust is not limited by law to any period

of time but the beneficial interest must vest

in the beneficiaries within the period limited

for vesting of legal estates. Loomer v.

Loomer [Conn.] 57 Atl. 167.

21. Direction of trust by will until the

trustees could secure, in their Judgment.

most advantageous sale, then to be divided

and a part given to a daughter and her

heirs forever. vested in the latter at tes

tator's decease. Bates v. Spooner, 75 Conn.

501. A bequest of income of corporate stock

to the wife and married daughter, and to the

survivor at them, and it the son-in-law sur

vived both, a life estate to him, and after

ward providing beneficiaries tor the re

mainders. is a. mere power in trust and does

not violate the law preventing suspension of

the power of alienation of personalty for

more than two lives in being [Laws 1897.

c. 417, § 2]. In re Conger's Will, 81 App. Div.

[N. Y.] 493. Proceedings tor judicial settle

ment in accordance with the decree. In re

Conger's Estate, 40 Misc. [N. Y.] 157.

22. An agreement by stockholders of a

private corporation that. on death of any one

or more. remaining holders should have an

option to purchase stock of the decedent at

its value does not improperly restrain the

power of alienation. Fitzsimmons v. Lind

say. 205 Pa. 79.

28. A condition in a deed to land In 0. vii

lage that no grain should ever be handled

on the land or building erected for that pur

pose is not void. Wakefield v. Van Tassell,

202 Ill. 41, 66 N. E. 830.

24. When land was devised to trustees to

be conveyed to a city for a public library

under the Oshkosh charter, authorizing the

city to build and maintain a library thereon,

the city took the tee, and a further provision

that conveyance by the trustees should con

tain a condition for reversion to heirs it

the land ceased to be used for such pur

poses dld not unlawfully suspend the power

0! limitation [Rev. St. 1898. §§ 2038, 2039].

Danforth v. Oshkosh [Vl’is] 97 N. W. -258.

25. Holmes v. Walter, 118 Wis. 409, 95 N.

W. 380; Dulin v. Moore, 96 Tex. 135, 70 S. W.

742.

as. Accumulation of income on a legacy

to an infant until he is 25. Tobin v. Graf.

39 Misc. [N. Y.] 412. A limitation providing

that income of certain realty should create

a sinking fund to extinguish mortgages on

the property violates statutes as to accu

mulations. Dodsworth v. Dam, 38 Misc. [N.

Y.] 684. A devise to a daughter if her hus

band dle before testatrix, otherwise to trus

tees to accumulate profits and pay to the

daughter at her husband's death, and to

pass to a grandson it the daughter die before

her husband was void if the husband was

not living at testatrix's death, it he was

living it created a valid active trust not

rendered invalid by the void provision for

accumulation [Real Prop. Law, 5 51].

Tobin v. Graf. 39 Misc. [N. Y.] 412. A de

vise to executors as trustees in tour par

cels, to receive rents and pay debts and a.

mortgage. then to pay residue of rent of each

of the parcels to one of tour surviving

daughters for life. remainder in fee to their

children. was void. Dresser v. Travis, 39

Misc. [N. Y.] 358. In so far as a will directs

addition of surplus profits of shares of chil

dren after age and before 25, to the estate.

it is an accumulation not tor minor chil

dren and void. Thorn v. De Breteuil, 80

App. Div. [N. Y.] 405.

27. Real Prop. Law, I 51 (Laws 1896, c.

547). McGuire v. McGuire, 80 App. Div. [N.

Y.] 63; Dresser v. Travis, 89 Misc. [N. Y.] 358:

Thorn v. De Breteuil, 86 App. Div. [N. Y.]

405.

28. Suspension of the power oi! alienation

for three years is void [Real Prop. Law, §

2, Laws 1897, c. 417]. McGuire v. McGuire.

80 App. Div. [N. Y.] 63. A devise to execu

tors to invest the income until two years

after testator‘s death, then to turn over to

certain persons to found an asylum. was

void as suspending the power of alienation

[Laws 1896, c. 547]. Smith v. Chesebrough,

82 App. Div. [N. Y.] 578. In Michigan, sus

pension ot the power of alienation in a.

trust deed for a particular period. not based

on lives, is void and the power is suspended

where there is no one in being who can

convey an absolute tee in possession [Comp.

Laws. § 8796. c. 237, § 14, and Q 8797, c. 237,

§ 15]. Casgruln v. Hammond [Mich.] 96 N.

XV. 510. A trust for 26 years is void.

Brown v. Quintard, 177 N. Y. 75, 69 N. E.

225. A trust to collect income and pay to

one and on her death or at expiration of

15 years, whichever occurred last, to sell

and divide between certain persons, is lell

as to the 15 year limitation. In re Mur

ray, 75 App. Div. [N. Y.] 246. -

20. A devise of all of an estate remaining

after death of testator's wife, in perpetuii-Y.

to educate descendants of two persons named

is void. Johnson v. De Pauw University, 25,,



1176 2 Cur. Law.PERPETUITIES § 2.

Wisconsin, where the statute permits a term not exceeding 21 years.81 In New

York, the limit is two lives in being.“2 The period of limitation by will begins at

the testator’s death." The lives as to which the limitation applies must be in

being at time of the grant.“

note.“

Ky. L. R. 950, 76 S. W. 851. Where a trust

declared that it should continue until the

grantor‘s death, but that it she should die

before expiration of 14 years it should con

tinue for that period. and after her death.

before that time, there was no one in exist

ence who could convey the fee, it was void.

Casgrain v. Hammond [Mich.] 96 N. W. 510.

30. A provision by will that realty shall

not be sold or lncumbered for 40 years after

the testator‘s death and then divided among

the then heirs of testator's body is void.

though the limitation is removed if the land

is taken into the limits of a certain city

[Ky. St. 1903. § 2360]. Fidelity Trust Co. v.

Lloyd [Ky.] 78 B. W. 896. A provision in a

trust clause of a will that it no request is

made for termination of the trust at the end

of thirty years after testator‘s death, it shall

cease. and the estate shall be held by the

several beneficiaries, their heirs and assigns,

is void. Loomer v. Loomer [Conn.] 57 Atl.

167.

81. Rev. St. 1898, §§ 2038, 2039.

v. Oshkosh [Vi’is.] 97 N. W. 258.

32. Where disposition of a residuary es

tate is postponed by the will for 26 years.

the trust inseparable therefrom is void as

being measured by more than two lives in

being. Brown v. Quintard, 177 N. Y. 75. 69

N. E. 225. A bequest of realty and personal

ty to nephews and nieces to be held in trust

by executors until each becomes 25. with

further provision, in case of death of any

before 25, the share should go to the sur

vivors arriving at that age. is void as to the

latter provision as suspending the power of

alienation for more than two lives in being

at death of testatrix. Mendel v. Levis. 40

Misc. [N. Y.] 271. A codicil providing that

if a daughter. not one of the youngest chil

dren. should marry a. certain person she

should receive a certain annuity and at her

death a certain sum should be divided among

her children required the trustees to retain

title to the portion necessary to pay her in

come in event of marriage. and on her death

to pay the amount to her children. and was

void as suspending alienation for more than

two lives in being. Herzog v. Title Guar

antee & Trust Co., 177 N. Y. 86. 69 N. E.

283.

33. Matteson v. Palser, 173 N. Y. 404, 66

N. E. 110. I

34. A trust for use of one and his chil

dren is invalid unless the context shows that

only children in esse at death of the tes

tator are intended to share. Towle v. Doe,

97 Me. 427.

35. Provlllonl held valid: A bequest in

trust for masses for testator's soul is not

void as a. private trust against perpetuities.

Coleman v. O'Leary's Ex'r. 24 Ky. L. R. 1148,

70 S. W. 1068. Gift for benefit of children

and grandchildren of testator's son and

daughter living at his death as not unlaw

fully suspending the power of alienation.

Denison v. Denison, 42 Misc. [N. Y.] 296. A

testamentary trust for possession and con

trol of property during lives of the benefici

Dsnforth

The validity of particular provisions is shown in the

aries does not violate the rule against per

petuities. Dulin v. Moore. 96 Tex. 135. 70

S. W. 742. A provision by will that land de

vised shall not be sold or conveyed by the

devisees until they have been in possession

for 20 years will be enforced. Call v. Shew

maker. 24 Ky. L. R. 686. 69 S. TV. 749. A

provision by will against alienation of trust

property except for reinvestment does not

illegally restrain alienation. Dulin v. Moore.

96 Tex. 135. 70 8. W. 742. A provision in a

gift by will. to be divided among children,

that each shall have use and possession of

his share on becoming 18. but no power to

sell or incumber until 35, and no sale or in

cumbrance to be made by the daughters

changing the character of their estate, but

their property to be separate and sold only

under the will. is valid. Smith v. Isaacs

[Ky.] 78 S. 1W. 434. A devise in trust to

pay income to testator's children for life.

the share of principal of a child dying with

descendants to be paid to them. otherwise

to lapse into the estate for division among

descendants of other children dying. does

not violate the rule against perpetuities.

Loyd v. Loyd‘s Ex'r [Va.] 46 S. E. 687. A

deed of settlement excluding a. husband from

any interest in the estate conveyed. and pro

viding that the wife shall not have power to

"alienate. transfer or incumber," is a valid

equitable life estate in her and not void as a

restraint of alienation. Married VVoman‘s

Act 1869 (R. S. D. C. i5 727-729). Fields v.

Gwynn, 19 App. D. C. 99. A devise to execu

tors to invest the income for two years after

testator's death. then to turn over to cer

tain persons to found an asylum is not void

as creating a. trust in perpetuity. though

void as suspending the power of alienation

for a term of years. Smith v. Chesehrough.

82 App. Div. [N. Y.] 578. Where the will

directed a. trust of the estate to support

testator's children and maintain "any fam

ily" which either of them might have. until.

under terms of the will, division may be

hnd. the provision applies to education of

the grandchildren during minority. and the

trust is not void since it cannot endure be

yond 21 years and 9 months from death of

the survivor of the children. Bates v. Spoon

er. 75 Conn. 501. A provision by will that

in case of death of testator‘s adopted son and

residuary devisee without issue. and after

death of testator‘s wife. to whom the estate

was devised for life, the property should be

liquidated, the proceeds to be divided. was

not void for remoteness since the phrase

“without leaving issue" means without leav

ing issue at time of the death of the dev

isee. Metzen v. Schopp. 202 111. 275, 67 N.

E. 36. Where it does not appear that any of

the beneficiaries were under 30 at the death

of testatrix. a provision that her property

should be divided equally among children

of a dead sister. the executors to manage

the estate and pay the income to the children

until the youngest survivor became 30. when

division was to be made among the sur

vivors. is not invalid because the ownership
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§ 3. Operation and effect, complete and partial in-validity."—A trust of

realty, by will, when void as a perpetuity, may be disposed of as intestate estate.37

Where a trust is invalid as to directions for accumulations, it may still be main

tained by giving the income to persons entitled presumptively to the next eventual

estate.”

From the general rule that limitations may be sustained if sever-able from

those which are too remote, it follows that a prior estate may stand,” or a remain

der may accelerate,“ or a gift take effect, freed from limitations,“ or a provision

of personalty and the power of alienation

might be suspended for five lives. Matteson

v. I‘alser, 173 N. Y. 404, 66 N. E. 110.

Provisions held invalid: A devise to a

son‘s wife for life, and if the son survives

the wife. to the son for life. remainder to

the son’s heirs at law, is void as to the re

mainder, being a perpetuity. Buck v. Lin

coln [Conn.] 56 Atl. 522. Testator devised

property in trust for his four daughters, A,

B. C. 8: D, during their lives. and on the

death of A or C their portion to be' paid to

the survivors. and on the death of B or D

their share to be paid to the children. the

issue of said children taking the share of

any deceased parent, for the lives of all the

children of A and D, and on the death of

all of said children, to the grandchildren of

A and D or their issue or legal representa

tives. according to the law of descent and

distribution. Held, the gift over to the

grandchildren was void as a perpetuity. and

upon the death of B the trust ceased and the

property must be distributed as upon an

intestacy. White v. Allen [Conn.] 56 Atl.

519. A gift to lineal descendants of testa

tor's grandchildren. in case a. daughter

should die leaving issue, is void. Stone v.

Bradlee, 183 Mass. 165, 66 N. E. 708. Be

quests in trust to bishops and successors for

the education of priests are held void under

the Minn. statute of uses and trusts, § 11,

c. 43, because not certain, nor capable of

being rendered certain, as to beneficiaries

and unlimited as to time. In re Shanahan's

Estate. 88 Minn. 202, 92 N. W. 948. Where

it appears from the will and a. codicil that

the testator intended that a provision for

his daughter under the codicil should not be

alienable during her life. the rule that an

nuitlos do not suspend the power of aliena

tion does not apply. Herzog v. Title Guar

antee & Trust Co.. 177 N. Y. 86, 69 N. E. 283.

An instrument purporting to convey lands

to trustees and successors in perpetual trust

for a school and home for children of de

ceased members of a secret society violates

the rule against perpetuitles. Troutman v.

De Boissiere Odd Fellows” O. H. & I. S.

Ass‘n. 66 Kan. 1. 71 Pac. 286. A direction

by will setting apart a certain permanent

fund, the income to be used in keeping testa

tor's burial lot in good condition is void

[Const. art. 20, § 9]. In re Gay’s Estate,

138 Cal. 552, 71 Pac. 707. A trust to pay

proceeds of realty on debts and a. mortgage

on the property, then to children, the prin

cipal on their death to go to their children,

suspends the power of alienation beyond the

lives in being. Dresser v. Travis. 39 Misc.

[N. Y.] 358. A bequest of a life estate. in

come of the remainder to go to children of

the life tenant until the youngest is 25, when

the estate was to be divided. is void as to

the remainder. Johnson's Trustee v. John

son [Ky.] 79 S. W. 293. A trust created by

a clause of a will providing for payment “of

the interest. deducting expenses," to one and

his children. “so long as they shall live,"

cannot be separated and might vest too re

motely to be valid. Towle v. Doc, 97 Me.

427. A trust during lives of the youngest

two of testator‘s children at his death, with

a. codicil giving one daughter an annuity

on condition. and at her death a certain

amount to her children or issue of such chil

dren dead, is void as to the codicil as re

straining power 01' alienation. Herzog v.

Title Guarantee & Trust Co., 177 N. Y. 86, 69

N. E. 283. A bequest of personalty to execu

tors, the income to be paid to a daughter for

life and at her death to her issue until the

youngest became 21. when the whole estate

was to be divided among such issue. with

the further limitation that if any never be

came 21. the estate should be divided among

certain named persons, is void as to both

limitations [Laws 1897. c. 417, § 2]. Schlereth

v. Schlereth, 173 N. Y. 444, 66 N. E. 130.

Acculnuintlonsz A provision by will that

on death of one of the beneficiaries. the

executors in one year shall divide the part

of the principal held in trust for him among

his heirs equally. with accrued profits there

on, is not an illegal accumulation of rents

and profits. Nichols v. Nichols, 42 Misc.

[N. Y.] 381.

86. Effect of provisions void as against

perpetuities on other provisions of deed or

will, see Deeds; Wills.

Construction of statute eflecllng devise 0!

property by void wills: Laws 1894, p. 342,

c. 182, releasing title of the state by escheat

to property of an alien, and confirming title

in his testamentary trustees, is valid, though

the will violates the general rule as to sus

pension of the power of alienation. Rich

ardson v. Amsdon. 85 N. Y. Supp. 342.

87. Casgrain v. Hammond [Mlch.] 96 N.

W. 510.

38. So by Real Prop. Law. § 51 (Laws

1896, p. 568, c. 547) and Pers. Prop. Law, §

4 (Laws 1897. p. 508, c. 417). U. S. Trust Co.

v. Soher. 88 App. Div. [N. Y.) 506.

89. Where a provision in a will was in

valid as unlawfully suspending the power

of alienation, but it was not essential to the

testator‘s purpose in creating prior estates.

it will not avoid them. Denison v. Denison.

42 Misc. [N. Y.] 295.

40. Where three life estates in a fund are

created. contrary to statute. the last will

be abrogated and the remainder allowed to

vest in the remaindcrmen [Laws 1897. c. 417.

§ 2]. In re Conger's Will. 81 App. Div. [N.

Y.] 493. Proceedings for judicial settlement

in accordance with the decree. In re Con

ger's Estate. 40 Misc. [N. Y.] 157.

41. “’here a gift by will of a remainder

in fee is accompanied by a charge on the
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for accumulation may be upheld for the period allowed by law and distribution be

then made.“

PIPE LINES AND SUBWAYS.

Authority from the city is prerequisite to the right to run electric wires in con

duits under the streets.“ Where an electric company occupies ducts in a subway

under a lease, it is entitled to a temporary injunction against interference with its

occupancy but not to a mandatory injunction pendente lite compelling the allow

ance of additional ducts.“ Where a landowner granted a license for the main

tenance of a pipe line, an extension thereof will not be enjoined at his suit if no ad

ditional burdens are imposed,“ and the violation of a statute in the operation of the

pipe line gives no right to injunction if complainant is not injured thereby.“

PLEADING."

‘5 1. Principles Common to All Pleading-l

(1179. Requisites. Materiality. Singleness.

Certainty, Directness, Consistency (1179).

Captions, Addresses, and Conclusions (1182).

Signing, Verifying, and Indorslng (1182). In

terpretation and Construction in General

(1183). Technical Phraseology (1183).

i 2. The Declaration, Consent, Complaint,

or Petition (1183). Title. Venue. and Com

mencement (1183). Statement of the Cause

of Action (1184). Bill of Particulars and Ex

hibits (1190). Joinder, Splitting and Sever

ance (1193). Election (1195).

§ 8. The Plea or Answer (1196). General

Principles (1196). Formal Parts and Frame

work of Plea. or Answer (1196). Bill of Par

ticulars (1198). Denials and Traverses

(1198). Admissions by Answer (1199). De

fenses in General (1200). Matter of Abate

ment (1201). Matters Which Must be Spe

cially Pleaded (1202). Confession and Avoid

ance (1203).

Q 4. Replication or Reply and Subsequent

Pleading. (1204). Pleadings After Plea and

Occasion for Them (1204). Requisites and

Sufficiency 0! Such Pleadings (1204).

i 5. Demurrern (1206). Nature and Kinds

and Grounds for Each (1206). Form. Requi

sites. and Sufficiency (1209). Issues Made by

Demurrer (1209). Hearing and Decision on

Demurrer (1210).

I 6. Cross Complaints and Answers (1212).

The name given a pleading is immaterial.“

remainder of a. trust, invalid under the rule

against perpetuities, the donee takes the re

mainder in fee. Towle v. Doe, 97 Me. 427.

42. \Vhere an accumulation of income un

til children arrive at 25 was valid to the

time of their majority only. a present dis

tribution of the income subsequently ac

cruing should be made at that time. Thorn

v. De Breteull, 86 App. Div. [N. Y.] 405. A

provision for accumulation of income on a

legacy to an infant until he is 25 is valid

until he becomes of age, when he is entitled

to the income. Tobin v. Grat. 39 Misc. [N.

Y.] 412. A provision by will that part of the

estate shall be allowed to accumulate for

benefit 0! grandchildren. and equally divided

among them when a certain grandchild. two

years old at testator’s death. should reach

35. does not violate the rule against per

petuities, though the accumulation cannot be

enforced beyond 21 years after testator's

i 7. Amendment

Course (1213).

(1218). Amendment of

Leave to Amend and How

Obtained (1214). Discretion of Court (1214).

Terms '01! Amendment (1215). Time for

Amendment (1216). Matter of Amendment

(1217). Statement and Verification (1221).

Effect of Amendment (1222).

§ 8. Supplemental Pleading. (1223). Pro

priety and Allowance (1223). Matters of Sup

plement and Mode of Pleading (1223).

§ 9. Motion. Upon the Pleading. (1228).

5 10. Mode of Asserting Detennen and 0b

]eetlonu, Whether by Demurrer, Motion, Etc.

(1225). Matters of Substance (1225). Matters

of Form (1228).

I 1]. Waiver of Objections and Cure oi

Detects (1229). Waiver by Failure to Object.

by Responsively Pleading. or by Going to

Trial 01‘ Issues (1229). Cure by Other Plead

ings or Free! (1234). Alder by Verdict

(1234).

i 12. Time and Order of Pleading-n (1238).

General Rules (1236). Pleading Out of Time

and Leave to so Plead (1236).

§ 18. Filing, Service, and Withdrawn]

(1231).

§ 14. Issues Made, Prooi', and Variance

(1239). Completion oi! Issues (1239). The

General Issue and General Denial (1239).

Special Issues and Special Denials (1240).

Allegations Requiring Free! (1240). Vari

ance (1241).

An affidavit of defense" or mo

death, when it will be distributed. Hussey

v. Sargent, 25 Ky. L. R. 315. 75 S. W. 211.

43. Purnell v. McLane [Md.] 56 Atl. 830.

44. West Side Elec. Co. v. Consolidated

Tel. 8: E. Subway Co.. 87 App. Div. [N. Y.]

550.

45, 46. Chicago. I. & E. R. Co. v. Ind. Nat.

Gas 8: Oil Co. [Ind.] 68 N. E. 1008.

47. In particular actions or proceedings is

treated under the topics relating to them.

e. g.. Account; Assumpsit: Attachment;

Bankruptcy; Case. Action On; Deceit; Debt:

Habens Corpus; Trespass; Trover, and the

like. In courts not of record, see Justices

of the Peace. On appeal, see Appeal and

Review, etc. In equity, see Equity. and

special topics, such as Discovery and In

spection: Cancellation of Instruments; Spe

ciiic Performance, and the life.

48. Common-law iorms regulating equity

pleading are not in force in Missouri. Lilly
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tion to strike an aflidavit for interpleader is not a pleading." The file mark on a

complaint is no part of it.“

§ 1. Principles common to all pleadings. Requis'ites, materiality, singleness,

certainty, directness, consiste1wy.——The allegations must be relevant and perti

nent," specific,“ and definite.“ Matters judicially noticed" need not be alleged.“

Duplicity," evasion,“a frivolity," immateriality, redundancy, impertinence,“o and

v. Menke. 92 Mo. App. 354. An additional

pleading filed under leave to amend the an

swer called an "additional answer" will be

regarded as an amendment. Lange v. Union

Pac. R. Co. [C. C. A.] 126 Fed. 938.

49. It merely prevents summary default.

Muir v. Preferred Acc. Ins. Co., 203 Pa. 338.

50. Meyer v. Bloch [Ala] 35 So. 705.

51. It is not conclusive evidence that the

pleading was seasonably filed (Rev. St. U. S.

9 2636): action to determine adverse claims

to mining location. Hopkins v. Butte Cop

per Co. [Mont.] 74 Pac. 1081.

52. Allegations in complaint by father

for loss of services of minor son are imma

terial and irrelevant and subject to motion

to strike out. Daly v. Everett Pulp & Pa—

per Co., 31 Wash. 252. 71 Pac. 1014. Allega

tions in an answer that defendant allowed

default because informed by his counsel that

there was no defense are irrelevant and im

pertinent. Thompson v. VVilliameon [N. J.

Eq.) 54 Atl. 453. Where plaintiff seeks to

avoid a state statute as violating the federal

constitution. an allegation of unconstitu—

tionality in the complaint is not irrelevant.

McRoy Clay Works v. Naughton, 84 App.

Div. [N. Y.] 4‘77. Propriety and materiality

of allegations in complaint for injuries to

passenger riding on platform of a. car from

having his hand caught in door closed by

brakeman. Trumbull v. Donahue [Colo.] 72

Fee. 684. Admissions in defenses in an an

swer will be stricken out as irrelevant [Code

Civ. Proc. 5 545]. Sanford v. Rhoade, 39

Misc. [N. Y.] 548. Defendant‘s answer as to

a. certain fact cannot be stricken out as irrel

evant and impertinent where it is material

and complainants asked discovery as to it.

Thompson v. Williamson [N. J. Eq.] 54 Atl.

453. Matter alleged in answer in libel as

irrelevant and malicious so that it will be

stricken out. Dinkelspiel v. N. Y. Evening

Journal Pub. Co., 91 App. Div. [N. Y.] 96.

Matter in answer in action by corporation

for libel as not irrelevant so as to justify

motion to strike out. American Farm Co.

v. Rural Pub. Co., 78 App. Div. [N. Y.] 268.

Where both a. separate defense and a. coun

terclaim in an answer begin with reiteration

of previous admissions and denials in the

answer. such reiterated denials are irrelevant

and redundant. Blaut v. Blaut, 41 Misc. [N.

Y.] 672.

53. A bare allegation that a statute is

inoperative. null and void. is not sufficiently

specific. Whitehurst v. Jones. 11'! Ga. 803.

54. Complaint in action on lease as in

definite as to manner of execution of the

lease entitling defendant to have it made

more definite. Rockey v. Haslett. 91 App.

Div. [N. Y.] 181. The point where allegations

of a petition become inherently too vague

and indefinite to admit of proof is variable

and not subject to definite rule. In re

Sprowl's Will. 109 La. 352. 'An allegation in

a complaint for servant's injuries stating

only that defendant had a certain employe at

a certain place is properly ordered to be

made definite and certain [Code Civ. Proc. §

546]. Donovan v. Cunard S. 8. Co., 85 N. Y.

Supp. 1113. An averment in a declaration

that plaintiff's injuries were caused solely

by defendant's negligence is insufficient as

to certainty. Minnuci v. Phila. & R. R. Co..

68 N. J. Law. 432. Where the allegations of

a complaint are jumbled and without rela

tion to each other or to one cause of action

it cannot be upheld by picking out inde

pendent allegations without relation to each

other. Phillips v. Sonora Copper Co., 90 App.

Div. [N. Y.] 140. Counts of a. complaint al

leging merely possible or probable profits as

damages, incapable of proot‘ to any degree

of certainty, are demurrable. Nichols v.

Rnsch [Ala] 35 So. 409. A complaint for

personal injuries must aver with certainty

and definiteness to a common intent what the

injuries were; that they were "serious" and

that plaintiff suffered “both in body and

mind" is insufficient. City Delivery Co. v.

Henry [Ala.] 34 So. 389. Answer alleging

that injuries were caused by carelessness.

negligence, and fault of the deceased. may

be required to be made more definite. Mc

Inerney v. Virginia-Carolina Chemical Co.,

118 Fed. 658.

55. See Evidence. § 1, 1 Curr. Law p. 1137.

56. Cronan v. Woburn [Mass] 70 N. E.

38.

51. Definition of duplicity.

edge, 117 Ga. 196.

Plendlngs not double: Equitable petition

for accounting and settlement of partner

ship. Orr v. Cooledge. 117 Ga. 195. A repli

cation pleading new matter as necessary in

ducement to the denial is not objectionable

for duplicity. Belknap v. Billings [Vt.] 56

Atl. 174.

58. A denial by answer, on information

and belief, of allegations in the complaint

clearly within defendant's knowledge or

which are matters of public record within

his reach, is an evasion. Peacock v. U. S.

[C. C. A.] 125 Fed. 583.

59. An answer controverting no material

allegation of the complaint and setting up no

defense is frivolous. Soper v. St. Regis

Paper Co.. 76 App. Div. [N. Y.] 409. Sub

mission of ten pages of brief in support of

an order to strike an answer from the files

as frivolous shows argument within the rule

preventing the striking of a. frivolous an

swer. Zimmerman v. Meyerowitz, 77 App.

Div. [N. Y.] 329. 12 Ann. Gas. 271. An al

legation in defense of an action to recover

money paid by mutual mistake that the

payment was voluntary and not under duress

is frivolous. Jaeger v. New York, 39 Misc.

[N. Y.] 543. Where a complaint on a note

alleged protest and notice to defendants. an

answer denying knowledge sufficient for be

lief except such allegations is not frivolous

since it does not admit delivery to plaintifi

nor more than the reasonable h'nDon “f 111

iegations in the complaint. Maccarone v.

Hayes. 85 App. Div. [N. Y.] 41.

Orr v. Cool
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prolixity,‘u must be avoided, and mere epithets will be stricken out.‘32
Facts not

conclusions must be alleged.“ A pleading otherwise sufficient is not bad for plead

60. Averments in an answer of oral con

versations of parties to a. contract before

execution thereof, the contract being alleged

in the answer, are properly stricken out

as redundant and immaterial, the conversa

tions being merged in the written contract.

Jordan v. Coulter, 30 iVash. 298, 70 Pac. 257.

An answer setting up ignorance of the law,

and failure to read papers signed, is imma

terial and impertinent. Peacock v. U. S.

[C. C. A.] 125 Fed. 583.

61. A law preventing a prolix method of

pleading is not unconstitutional because ap

plied to actions of one kind only [Acts 1896,

p. 89, N0. 121]. Hersey v. Northern Assur.

Co. [Vt.] 56 Atl. 95. Parts of a complaint

for negligence, in 53 paragraphs on 35 close

ly printed pages, consisting of extracts from

public statutes and private contracts and

matters merely evidence, should be stricken

out as prollx. Parsons v. McDonald, 88

App. Div. [N. Y.] 552.

62. Words in a complaint to set aside a

default stating that complainant's counsel

acted "cunnineg and designedly and with a

view to take undue advantage of complain

ant on account of the absence of her at

torney," are mere epithets. Harlow v. First

Nat. Bank, 30 Ind. App. 160, 65 N. E. 603.

03. Cochise County v. Copper Queen Con

sol. Min. Co. [Arlz] 71 Pac. 946. Facts not

general terms must be pleaded. McCullough

v. Colfax County [Neb.] 95 N. W. 29. Facts

constituting the bar of limitations must be

set out in pleading the bar. Satterlund v.

Bea] [N. D.] 95 N. W. 518. Affidavit of de

fense in assumpslt. Reynolds v.1“ahey [Del.]

55 Atl. 22).. Specifications objecting to dis

charge of a bankrupt must allege particular

acts of the bankrupt. In re Peck, 120 Fed.

972. Complaint alleging negligent and un

lawful acts must state facts showing the

acts to be unlawful. Payne v. Moore. 31

Ind. App. 368. 67 N. E. 1005. Facts consti—

tuting invalidity of instruments alleged to

be clouds on a title must be alleged. Mc

Leod v. Lloyd. 43 Or. 260. 71 Pac. 795. A pe

tition merely stating plaintiff's “information

and belief" and not the facts is insufficient

where attacked on that ground. Robinson v.

Ferguson. 119 Iowaq 325, 93 N. W. 350. Facts

constituting fraud as ground of an action

must be alleged so that their character as

fraudulent may be determined by the court.

Knowles v. New York. 176 N. Y. 430, 68 N.

E. 860.

Allegations held conclusions. Boyer v.

Western Union Tel. Co.. 124 Fed. 246. Gen

eral allegation of breach of contract insuffi

cient. Picker v. Weiss. 39 Misc. [N. Y.] 22.

Averments as to parliamentary procedure in

a city council. Landes v. State, 160 Ind. 479,

67 N. E. 189. Allegations in cross com

plaint for injunction as conclusions of fact.

Chicago 8: I. E. R. Co. v. Ind. Nat. G. 8: 0.

Co. [Ind.] 68 N. E. 1008. In action for goods

sold, a denial that defendant is indebted in

any sum is a conclusion. Guenther v. Amer

ican Steel Hoop Co., 25 Ky. L. R. 795. 76 s.

W. 419. In allegations of answer to sheriff’s

interpleader action in execution. Lackmann

v. Kearney [Csl.] 75 Pac. 668. Complaint in

action for injuries to servant. Blanchard

Hamilton Furniture Co. v. Colvin [Ind. App.]

69 N. E. 1032. Averment in a plea that goods

sold were impliedly warranted to be properly

packed. Troy Grocery Co. v. Potter [Ala] 36

So. 12. Flea averring that a surety bond did

not apply to a. certain clause in a contract

secured. U. S. Fidelity & Guaranty Co. v.

Dampsklbsaktieselskabet Habil [Ala] 35 So.

344. An allegation of willingness. readiness,

and ability to purchase land, is an allegation

of fact not a mere conclusion of the pleader.

Wilson v. Clark [Tex. Civ. App.] 79 S. W.

649. A statement in an affidavit of defense

that a person was “duly notified" is an in

sufficient averment of notice. Stephenson

v. Supreme Council. A. L. H.. 127 Fed. 379.

Allegation in an answer that the cause of

death was not injury from external, violent,

or accidental means. Dezell v. Fidelity &

Casualty Co.. 176 M0. 253, 75 S. W. 1102.

Plea of limitations stating merely the claus

es of the statute invoked. Murray v. Bar

den, 132 N. C. 136. Allegation in a petition

that a plat did not contain a dedication of

land for streets. Bellevue Imp. Co. v. Kay

ser [Neb.] 95 N. \V. 499. Allegations that

location on public lands and issuance of a

patent were fraudulent. Hell v. Martin

[Tex. Civ. App.] 70 S. W. 430. Conclusions

in complaint by ervant against master for

injuries. lndianapolis & G. R. T. Co. v.

Foreman [Ind.] 69 N. E. 669. Replications

asserting the legal effect of a. payment under

a decree and denying that defendant's lia

bility was thereby discharged allege mere

conclusions. Strauss v. Denny, 95 Md. 690.

Affidavit of defense everring no residence

of a. pauper in a. borough because her legal

settlement was that of her husband in an

other state. .Tuniata County v. Overseers of

Poor. 22 Pa. Super. Ct. 187. Allegation in

an answer that a certain grantor never had

any right. title, or interest in certain land.

Jones v. Sanders, 138 Cal. 405, 71 Pac. 506.

Allegations of fraud in a. complaint without

stating facts. Peckham v. \Vatsonville, 138

Cal. 242, 71 Pac. 169. An averment that de

fendant became indebted to plaintiff on a

special contract without statement of facts

out of which the debt might arise will not

legally sustain a promise by defendant to

pay. Taylor v. New Jersey T. G. & T. C0.

[N. J'. Law] 56 Atl. 152. Averrnent that a

transfer of goods by a debtor was covinous

and void. Green v. Emens, 135 Ala. 563.

Complaint for injury to realty from excava

iions under party wall. Payne v. Moore, 31

Ind. App. 3'60. 66 N. E. 483. Allegation of

option in bill of foreclosure. Jocelyn v.

White, 201 Ill. 16, 66 N. E. 327. Allegation

that one was duly appointed to office. Stott

v. Chicago, 205 Ill. 281. 68 N. E. 736. Con

clusions in bill in equity to prevent collec

tion of a judgment. Bitzcr v. VVahburn

[Iowa] 96 N. TV. 978. Allegation in a narr.

that one wrongfully killed was "lawfully"

on defendant's car. State v. Western Md. R.

Co. [Md] 56 Atl. 394. Allegations in action

for injuries as to medical treatment furnish

ed by defendant. Haggerty v. St. Louis. K.

& N, W. R. Co.. 100 Mo. App. 424, 74 S. W.

456. Allegations that allowance of claims by

county officers were fraudulent. collusive, or

in breach of trust. Wallace v. Jones. 83

App. Div. [N. Y.] 152. Allegation that a
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ing conclusions of law,“ and the court

where facts on which it is based are fully pleaded.“

may refuse to strike a legal conclusion

An allegation constituting a

false deduction from facts pleaded is not such a false statement as to constitute

fraud or imposition on the court.M

law should not be pleaded.“

scandalous matter avoided]o

pleaded in anticipation."

Evidence need not be pleaded.m

Essential facts must be unequivocally pleaded,“ and

Matters in avoidance of allegations made need not be

Pleadings may be stricken out as sham only when they

Matters of

show no merit,72 or when their statements as to inability of the party to plead

properly are manifestly untrue." The court cannot strike out a pleading as sham

on answers of the party to interrogatories propounded to him on his examination

before trial.“ and matter cannot be stricken from a verified pleading _as sham."5

certain license tax is unequal. unjust, and

disproportionate to others. Covington v.

Herzog, 25 Ky. L. R. 938. 76 S. W. 638.

Averment in a petition of ownership of cer

tain property arising out of a. certain trans—

action. Blaisdell v. Citizens’ Nat. Bank, 96

Tex. 626, 75 S. W. 292. Allegation in a com

plaint to set aside a. default that the court

would not have entered judgment if it had

been advised of the facts. Harlow v. First

Nat. Bank. 30 Ind. App. 160. 65 N. E. 603.

Replication in an action on an insurance

policy alleging waiver of conditions without

stating facts constituting the waiver. Cas

simus v. Scottish U. & N. Ins. Co., 185 Ala.

256. Allegation in a petition on a. guard

ian's bond that an accounting from or with

the guardian cannot be obtained in the ex

ercise of the power of the probate court, its

jurisdiction being ineffectual for that pur

pose. Vi'egner v. Wiltsie. 23 Ohio Circ. R.

302. Averment in an amended petition to

recover profits of a partnership that there

had been no settlement up to the time of

the action and that the partnership contin

ued to a certain date. Bluntzer v. Hirsch

[Tex. Civ. App.] 75 S. W. 326. An answer

merely denying a debt ued for but not deny

ing the facts of the petition alleges a mere

conclusion of law and does not raise an is

sue of fact. Jackson v. Green [Ok1.] 74 Pac.

502. Allegation in a petition to recover for

property taken by defendants. that the con

duct of defendants in the taking was coarse

and brutal and calculated to injure, intimi

date, and humiliate the petitioner. Rylie v.

Stammire [Tex. Civ. App.] 77 S. W. 626.

Allegzition in a. complaint on a judgment of

another state against a. corporation. that a

certain officer was legally authorized to re

ceive service for the corporation. Old

Wayne M. L. Ass'n v. Flynn. 31 Ind. App. 473,

68 N. E. 327. Allegations that injuries to

a servant were received because of the mas

ter‘s negligent and defective rules and mode

of directing work. Indianapolis & G. Rapid

Transit Co. v. Foreman [Ind.] 69 N. E. 669.

Averment in a. complaint on a. benefit insur

ance certificate that deceased was a member

of the order at his death and entitled to

rights of a member. Grand Lodge. A. O. U.

W., v. Hall. 31 Ind. App. 107, 67 N. E. 272.

Allegations held not conclusions: An al

legation in an action on an accident policy

that “plaintiff is and will continue to be

totally disabled." Clark v. Brotherhood of

Locomotive Firemen, 99 Mo. App. 687, 74 S.

W. 412. A statement in a complaint for re

covery of lands that plaintiff is the only

heir. Ricknor v. Clabber [Ind. T.] 76 S. W.

271. Word "mistake" in a pleading alleging

a contract different from the one reduced to

writing because of mistake. Smelser v

Pugh. 29 Ind. App. 614, 64 N. E. 943. State—

ments in a complaint to recover land that

plaintiff had lawful title. that defendants

were in possession and were unlawfully

withholding possession, are not conclusions

of law. Livingston v. Ruff, 65 S. C. 284.

64. Petition. Nourse v. Weitz, 120 Iowa

708. 95 N. W. 251.

65. State Bank v. Showers, 66 Kan. 431.

70 Pac. 332.

15686. Ruppin v. McLaehlan [Iowa] 98 N. W.

67. A declaration for injuries need not

describe their serious character, their per

manency being a. matter of evidence.

Springer v. Schultz, 105 Ill. App. 544; Guthrie

v. Finch [OkL] 75 Pae. 288. Petition as

pleading evidence. Jaques v. Dawes [Neb.]

92 N. W. 570.

88. Thomas v. Wheeling Electrical Co.

[W. Va..] 46 S. E. 217. Petition for nuisance.

Powell v. Brookfieid Pressed Brick & T. Mfg.

Co. [Mo. App.] 78 S. W. 646.

69. Atchison, '1‘. & S. F. Ry. Co. v. Atciii

son Grain Co. [Ken] 70 Pac. 933.

70. Scandalous matter raising no issue

and only serving to injure the reputation of

parties at whom it is aimed may be ex

puuged by the court. Morrison v. Snow. 26

Utah, 247, 72 Pac. 924.

71. Larson v. First Nat. Bank [Neb.] 92

N. W. 729.

72. An answer alleging fraud in an action

by an inventor against a manufacturer for

royalties shows a. defense so that the court

could not resort to a previous answer alleg

ing a test of the machine in order to strike

out the present answer as a. sham. Zimmer

man v. Meyerowitz. 77 App. Div. [N. Y.] 329.

A defense will not be struck out as frivolous

if it requires argument and careful examina

tion to answer it. Dominion Nat. Bank v.

Olympia. Cotton Mills. 128 Fed. 181.

73. An answer denying knowledge suffi

cient to form a belief as to material allega

tions of the complaint cannot be stricken out

as sham, nor can the court say it is untrue

because the party presumably had sufficient

knowledge to deny the allegations if un

true. Nichols v. Corcoran, 38 Misc. [N. Y.]

671.

74. Burns' Rev. St. 1901I §§ 385. 617. Stars

v. Hammersmith, 31 Ind. App. 610. 67 N. E.

554.

75. Rev. St. 1898. § 2682.

117 “’is. 192. 94 N. “Y. 45.

Moore v. May,
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Surplusage in pleading does not vitiate." Clerical errors," and errors and de

fects not affecting any substantial rights of the parties,78 will be disregarded. Re

citals in an instrument incorporated into a. pleading are not averments and tender

no issue." A party is not precluded from a claim because inconsistent with a

claim previously asserted but not successfully maintained."o In an action by a

corporate manager on a contract for benefit of the corporation, the pleadings need

not describe him as “manager?”‘1

Captions, addresses, and conclusions—A plea setting up new matter should

conclude with a verification and not to the country."

Signing, verifying, and indorsing.-—An unverified answer confesses the peti

tion.” Verification of a pleading need not follow exactly the statute but only in

substance.“ An answer may be verified by one co-defendant.“ Where plaintiff

supports the declaration with an affidavit of claim, defendant’s plea must be sup

ported by an affidavit of meritorious defense.“ Specification of objections to dis

charge of a bankrupt is not a pleading requiring verification." A petition in

mandamus on relation of a public officer may be verified by him in his individual

capacity." Defendant in quo warranto desiring to contest allegations of fact on

which the petition is based must make a positive denial under oath.“ An afii

davit to a plea stating that there is a good defense on the merits is not an affidavit

that the plea of nonassumpsit is true.“ “Instrument” as used in a pleading im

ports a writing, so that a verification by an attorney in an action on an instrument

need not state expressly that it is in writing.“ A mere allegation of agency in

presenting a contract to plaintiff's does not require a denial under oath when sign

ing by defendants is not alleged." An affidavit verifying defendant’s plea should

deny execution of instruments sued on or state that the plea on nonassumpsit is

not true in order to require plaintiff to prove execution."a Verification of a com

plaint to the eifect that the allegations are true except as to matters alleged on

information and belief which are believed to be true is equivalent to an unqualified

verification that the allegations are true where all the allegations are positive.“

An unverified answer in an action by an indorsee against the maker of a note puts

in issue the allegation of the complaint of the transfer by the payee to the in

dorsee." An afiidavit of verification of a petition by an attorney showing that he

is more familiar with the facts than petitioner and that they are almost wholly in

76. Thomas v. Wheeling Electrical 60.

[W. Va.] 46 S. E. 217.

77. Error in a. petition in using "proper"

for "improper." Haggerty v. St. Louis, K. 8:

N. W. R. Co., 100 Mo. App. 424, 74 S. W. 456.

\Vhere use of a word in a. description of land

in a complaint is manifestly a. clerical error.

a demurrer raising the defect is properly

overruled. Crossen v. Grandy, 42 Or. 282. 70

Pac. 906.

78. Oki. St. 1893, § 4018. Blackwell v.

Hatch [Oki.] 73 Pac. 933. It a. declaration in

tort show a legal duty, injury, and negli

gence by suflicient facts, though lnartistical

iy drafted. demurrer will not lie. Davey v.

Eric R. Co. [N. J. Law] 54 Atl. 233. Tech

nical defect in petition will not render it in

sulficient to arrest limitations. Wolf v. New

Orleans Tailor-Made Pants Co., 110 La. 427.

79. Omaha Sav. Bank v. Rosewater [Neb.]

96 N. W. 68.

80. Lackmann v. Kearney [CaL] 75 Pac.

668.

Bl. McKee v. Needles [Iowa] 98 N. W.

618.

82. Elsbree v. Burt, 24 R. I. 322.

88. Action on lite policy. Weber v. An

cient Order 0! Pyramids [Mo. App.] 78 S. W.

650.

84.

591.

85. Code Civ. Proc. § 446. Butterfleld v.

Graves, 138 Cal. 155. 71 Pac. 510.

86. Rev. St. c. 110. 5 37. Blizzard v. Ep

kens, 105 Ill. App. 117.

S7. Bankr. Act 1898, § 18c.

son, 120 Fed. 697.

88. Baltimore & 0. S. W. R. Co. v. State.

159 Ind. 510, 65 N. E. 508.

89. Whitehurst v. Jones. 117 Ga. 803.

90. Reed v. Fleming. 102 Ill. App. 668.
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his knowledge shows verification not to have been made by petitioner.” Where

suit was brought in the county court on an open account properly sworn to by

plaintiff, an unverified plea of payment should have been stricken out on plain

titt’s motion." The sufficiency of verifications on information and belief is treated

in the note."

Interpretation and construction in general.—Pleadings are to be construed most

strongly against the pleader,” but the rule applies only when they are attacked by

motion or demurrer.1 After judgment2 and on appeal8 they will be liberally con

strued, and whatever is necessarily implied in, or is reasonably to be inferred from,

an allegation, is to be taken as if directly averred.‘ In the nisi prius courts and

courts of similar jurisdiction they are liberally construed because often oral.5 As

between two constructions, one lawful in import the other unlawful, the former will

be given.‘ General averments are always controlled by the specific allegations of

fact in a pleading.T Separate pleas as to interests of several persons for whose ben

efit an action of debt was brought instead of one plea combining all defenses will be

construed together.‘ In testing matters of defense in one of several paragraphs of

an answer, the facts alleged therein are to be considered in the light of allegations

in other paragraphs relating to the same defense.’

Technical phraseology.~—“Understanding and agreement” in a pleading imports

an oral agreement.“

§ 2. The declaration, count, complaint, or petition. Title, venue, and com

mencement.—-Entitling a declaration as for the wrong action will make it defective

after verdict ,11 but in Missouri it has been held generally that the title given a

06. In re Mahoney‘s Estate, 84 N. Y. Supp.

829.

97. Acts 1901. p. 55. Columbia Drug Co.

v. Goodman [Ga] 46 S. E. 647.

98. Verification by the attorney for ob

jecting creditors “to the best of his knowl

edge and belief" is sufficient. In re Peck.

120 Fed. 972. A business manager of a cor

poration verifying an affidavit of defense by

the corporation need not set forth his in

formation and belief. Andrews v. Blue

Ridge Packing Co., 206 Pa. 870. A verifica

tion that “afliant has read the same and

knows the contents thereof. that the facts

set forth therein of his knowledge are true

and that those stated on information and be

lief he believes to be true," is insufficient

[Code 1883, § 258]. Carroll v. McMillan, 133

N. C. 140. An allegation that the pleader

has not “suflicient information on which to

base a belief" is insufficient where the

statute requires a. denial on information and

belief to allege that the pleader has "not

knowledge or information upon which to

base a belief." Downing North Denver Land

Co. v. Burns, 30 Colo. 283. 70 Fee. 413.

00. Osborne v. Gear, 103 Ill. App. 372;

Chicago Board of Trade v. Weare. 105 Ill.

App. 289; Herrin v. Brown [F1a.] 33 So. 522.

Complaint for recovery by surety on an offi

cial bond of funds misapplied. Fidelity &

Deposit Co. v. Jordan [N. C.] 46 S. E. 496.

if a complaint does not charge that a trust

relied on is in writing, it will be assumed

to be in parol and arising by implication of

facts averred. Alexander v. Spauldlng, 160

ind. 176. 66 N. E. 694.

1. Lampman v. Bruning. 102 Iowa, 167,

94 N. W. 562. An answer not attacked for

defect or insufficiency will be liberally con

sirned so as to state a defense. Harnett v.

iluidrege [Neb.] 97 N. W. 443. If no de

murrer is filed to the declaration it must be

construed most favorably to plaintii'i.I at trial.

Stern v. Knowlton, 184 Mass. 29, 67 N. E. 869.

A petition unassailed will be liberally con

strued. Brown v. Heisley [Neb.] 96 N. \V.

187: Marsh v. State [Neb.] 96 N. W. 520.

Every reasonable intendment will be drawn

in favor of the complaint where no objec

tion is made until evidence is given. Pres

cott v. Puget Sound Bridge 8r. Dredging Co..

31 Wash. 177, 71 Pac. 772. After issue joined

and trial without objection to the petition

it will be construed liberally. Sorensen v.

Sorensen [Neb.] 94 N. W. 540; Lampman v.

Bruning, 120 Iowa. 167, 94 N. W. 562. Con

struction of petition for injunction where

the return of defendant admitted the allega

tions. State v. Earle, 66 S. C. 194.

2. Milner v. Harris, 120 Neb. 231, 95 N

W. 682.

3. Vivion v. Robertson, 176 M0. 219, 75 S.

W. 644; Cronan v. Woburn [Mass.] 70 N. E.

38.

4. Malloy v. Benway [Wash] 75 Fee. 869.

5. In the Municipal Court of New York.

Scheuer v. Monash. 40 Misc. [N. Y.] 668.

6. Where a. contract is pleaded so as to

admit of two interpretations, one valid as

to acts and motives of the parties, the other

immoral and criminal, on demurrer the for

mer interpretation will be given. Atchison.

T. & S. F. R. Co. v. Atchison Grain Co. [Kan.]

70 Pac. 933.

7. Malioy v. Benway [Wash] 75 Pac. 869.

8. Probate Court v. Potter [R. I.] 55 Atl.

524.

9. Antognoli v. Miller, 115 Ga. 621.

10. Franklin v. Browning [C. C. A.] 117

Fed. 226.

11. A declaration counting in trespass,

when it and the writ are entitled in case,



1184 PLEADING § 2. 2 Cur. Law.

pleading is immaterial.12 Entitling a petition “Inpthe district court” instead of the

county court is an amendable defect." Statements as to plaintiff’s capacity in the

caption may be aided by the body of the complaint.“

Statement of the cause of (idiom—The complaint must allege every fact essen

tial to plaintiff’s cause of action.“ Negligence relied on must be alleged.“ If

sufiicieut facts are given, failure to allege mere circumstantial details is not fatal.17

Causes of an action not alleged are not thereby abandoned.18 The allegations must

connect defendant with the cause of action," and must be connected by proper aver

ments with the cause of action.20 A complaint insuflicient as to one of two plain

tifis is bad as to both.21 Allegations may be made in alternative form,22 but allega

tions in nature of one cause of action cannot be treated as if in nature of another."

Allegations of damage need not be broader than the basis of the action.“ Allega

tions of a declaration containing only one count, repugnant to and inconsistent with

each other, neutralize each other.“s Material matter of each separate cause of suit

stated in a pleading must be complete in itself,”3 but different items of the same

cause of action need not be alleged separately." The action may be stated in dif

ferent counts to conform the pleadings to every possible state of proof.28 Counts

must not be inconsistent with each other.” Separate paragraphs of a complaint

are not bad, as independent pleadings, because the same things are alleged therein."

is ground for arrest after verdict for plain

tiff. Niles v. Brown [R. I.] 56 Atl. 1030.

12. Lilly v. Menke, 92 Mo. App. 354.

13. It will not prevent jurisdiction where

proper summons is made. the defect amend

ed. and defendant pleads to the amended

petition. Rosewater v. Horton [Neb.] 93 N.

W. 681.

14. Though the word "administrator" sp

pearing in the caption was insufficient to

show plaintiff’s representative capacity, it

was obviated by a. statement in the body of

the complaint showing such capacity. Bry

ant v. Southern R. Co., 137 Ala. 488.

15. Evansville & I. R. Co. v. Huffman

[Ind. App.] 70 N. E. 173.

16. Toledo, St. L. & W. R. Co. v. Beery.

160 Ind. App. 566. 68 N. E. 702. A complaint

for damages for tearing down an adjoining

tenement, which belonged to defendant. so

as to expose plaintiff's property and injure

it is insufficient if negligence is not alleged.

Fisher v. Seaboard Air Line R. Co. [Va.] 46

S. E. 381; Western Wheel Works v. Stach

nick. 102 Ill. App. 420. A complaint in an

action for wrongful death must state pre

cisely the acts or omissions of defendant

constituting negligence, or demurrer will lie;

it is further defective it it appears there

from that a fellow-servant caused the in

jury without showing that he was a vice

prlncipal. State v. Schwind Quarry Co.. 97

Md. 696.

17. Taylor v. N. I. Title Guarantee &

Trust Co. [N. J. Law] 56 Atl. 152.

18. A litigant need not include all money

demands against his debtor under pain of

having abandoned those not included [Code

Prue. art. 156]. In re Dimmick's Estate [141.]

35 SO. 801.

19. A complaint for damages to live stock

in transit is insufficient where it tails to

show that the injuries resulted from the

acts of defendant. Toledo. St. L. 8.: \V. R.

Co. v. Beery. 31 Ind. App. 556, 68 N. E. 702.

20. Minnuci v. Phils. & R. Co., 88 N. J'.

Law. 432.

21. Frankel v. Garrard, 160 Ind. 209, 66 N.

E. 687.

22. In an action for injuries received in

a. sawmill, a. complaint alleging negligence

in alternative form. either in failure to rem

edy a defect in the appliances or the timber

used. is proper. Covington Sawmill & Mia.

Co. v. Clark, 25 Ky. L. R. 569. 76 s. w. 3.8.

An avermcnt in the complaint. in the alter

native. that an assignment was wrongfully

obtained without consideration or was made

as security for a. loan, did not make the com

plaint bad. Hasberg v. Mut. Life Ins. Co.. 81

App. Div. [N. Y.] 199.

23. A complaint alleging injury from de

fendant's negligence cannot be treated as for

assault and battery on proof of intentional

injury. Greathouse v. Croan [Ind. T.] 76 S.

W. 273. '

24. In an action for damages to one piece

of clothing special damage to the whole

suit need not be alleged. Harzburg v. South

ern R. Co.. 65 S. C. 539.

25. Fla. Cent. & P. R. Co. v. Ashmore, 43

Fla. 272. _

26. Moore v. Halliday, 43 Or. 243. 72 Fee.

801. Plaintiff suing for negligent injury to

person and property must state separately

and number the facts constituting the cause

of action for injury to each [Code Civ.

Proc. § 483]. Powers v. Sherin. 89~ App. Div.

[N. Y.] 37.

27. In an action on an official bond to

recover money due the county. each item

need not be alleged in a separate paragraph

of the complaint. Nowlin v. State, 30 Ind.

App. 277. 66 N. E. 54.

28. Hess v. Gansz. 90 Mo. App. 439.

20. A count alleging indebtedness on a

fire insurance policy and occurrence of a loss

and another alleging a. promise to pay if a

loss occurred and that no loss occurred are

inconsistent and liable to general demurrer.

lir-rsey v. Northern Assur. Co., 75 Vt. 441.

80. Lake Erie & W. R. Co. v. Holland

[Ind.] 69 N. E. 138.
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A count in assumpsit is not good at common law as a general count.31 Succeeding

counts may refer to previous counts for necessary allegations,“ but independent

counts will not aid each other.” Whenever an entire verdict is to be given on sev

eral counts in the declaration, a defective count is immaterial where one or more

counts are sufiicient.“ Where a declaration contains two counts, one based on af

firmance of a contract, the other on its disafiirmance, plaintiff after relying on both

through the trial may strike out the first and rely on the second at close of the evi

dence.“

Specific terms need not be used if the facts are sufficiently pleaded.“ Generally

defenses are not to be anticipated ;"' however, there are exceptions to the rule.”

That a complaint otherwise good sets out the defense will not make it bad if it gives

sufficient matter in avoidance." Matters of law need not be alleged,‘o though for

eign statutes relied on may be pleaded as to substance and eifect.‘1 A petition

sufficiently stating a statutory cause of action need not mention the statute.‘2

Estoppel,‘s and special damages, must be specially pleaded,“ but not punitive dam—

ages.“ Performance of conditions precedent must be alleged“3 specifically,“ un

31.

441.

32.

Hersey v. Northern Assur. Co., 75 Vt.

Introductory matter in a complaint of

more than one count need not be repeated

after the first count; such as partnership

capacity of parties. Hefferlin v. Karlman

[Mont.] 74 Pac. 201. A count in conversion

is not defective for failure to describe the

goods where it referred to a. previous count

sufficiently describing them. Wilson v. Hoff

man. 123 Fed. 984. Each count of a. declara

tion is distinct and must' be independent

except that later counts may incorporate

allegations of prior counts by express refer

137 Ala.ence. Bryant v. Southern R. Co.,

488.

88. An independent count is not aided by

statements in a prior count that plaintiff

sued in a representative capacity for wrong

ful death of another where the independent

count does not show who the decedent was.

Bryant v. Southern R. Co., 137 Ala. 488.

84. Ill. Cent. R. Co. v. Leiner, 103 Ill.

App. 438.

85. Brown v. Woodbury, 183 Mass. 279.

67 N. E. 327.

86. A duty need not be charged in specific

terms in an action for injuries to a servant,

the facts out of which the duty springs be

ing sufi‘lcient. Illinois Steel Co. v. McNulty,

105 Ill. App. 594.

37. Plaintiff seeking to enforce a vendor’s

lien need not negative existence of facts

amounting to a waiver of the lien. Mulky

v, Karsell. 31 Ind. App. 595, 68 N. E. 689.

Warranties or conditions subsequent need

not be alleged in declaring on an insurance

policy there being matters of defense which

plaintiff need not anticipate. Ellis v. Liver

pool & L. & G. Ins. Co. [FlaJ 95 So. 171.

88. A count for work and labor must al

lege nonpayment though payment is an af

firmative defense. Bacon v. Chapman, 85

ADD. Div. [N. Y.] 309. In an action on a

promissory note in Pennsylvania, plaintiff

may anticipate the defense by alleging that a

former judgment recovered was on one of a.

series of similar notes. Amshel v. Hosen

told. 20 Pa. Super. Ct. 876.

39. Lake Erie & W. R. Co. v. Holland

[Ind.] 69 N. E. 138.

40. A petition for a nuisance need not

allege that the acts complained of were un

Curr. Law. Vol. 2-—75.

lawfully done. Powell v. Brookfleld Pressed

E‘réck & Tile Mfg. Co. [Mo. App.] 78 S. W.

41. Plaintiff suing in Arkansas for wrong

ful death occurring in Louisiana. may plead

merely the substance and effect of the Louis

iana statute. St. Louis, I. M. & S. R. Co. v.

Haist [Ark.] 72 S. W. 893.

10g. Bair v. Heibel [Mo. App.] 77 S. W.

48. Union State Bank v. Hutton [Neb.] 95

N. W. 1061.

44. Injury to kidneys from confinement

because of broken leg. Kircher v. Larch

wood, 120 Iowa, 578, 95 N. W. 184.

46. In an action for negligence and willful

tort, plaintiff need not allege punitive dam

ages claimed but only the willfulness and

the damages from the negligence and the

willful tort [Act 1898, 22 Stat. p. 693].

Stembridge v. Southern Ry. Co., 65 S. C.

;;0. See, also, Damages, 1 Curr. Law, p.

3.

46. The complaint in an action against

a village for injuries must allege that the

statutory period had elapsed since filing the

claim [Laws 1897, p. 453, c. 414, i 322]. Thrall

v. Cuba, 84 N. Y. Supp. 661. A complaint for

injuries to a. servant should allege notice of

the accident to the master [Laws 1902. p.

1748, c. 600]. Johnson v. Roach, S3 App.

Div. [N. Y.] 951. Allegations of complaint

as to performance of conditions precedent

as against general demurrer. Gummer v.

Mairs, 140 Cal. 535, 74 Pac. 26. Allegations

of performance of conditions by plaintiff in

complaint on beneflt insurance certificate

under Burns' Rev. St. 1901, § 373. Grand

Lodge A. 0. U. W., 31 Ind. App. 107, 67 N.

E. 272.

47. By facts and not in general terms.

Action against county to recover for sheep

killed by dogs under Comp. St. 1901, § 18,

art. 1, c. 4. Imposition of the proper tax by

the county board must be alleged. McCul

lough v. Colfax County [Neb.] 95 N. W. 29.

Performance of conditions cannot be pleaded

generally where it extends to matters under

contracts of indemnity constituting the very

loss for which the insurer is liable. Taylor

v. New Jersey Title, G. & T. Co. [N. J. Law]

56 Atl. 152.
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less waived,“ or unless it depends on unperformed acts of defendant.“ The mean

ing of technical terms of trade should be explained if their technical meaning is

essential to the cause of action."0

A technical defect will not render a petition insufficient to interrupt the run

ning of limitations.“ Unnecessary allegations amount to a defect” but that a com

plaint states more than is necessary will not render defective where only one cause

of action is stated and that sufficiently." Misnomer of defendant is fatal where

limitations have run before amendment,“ or in an action against a corporation.“

Impertinent allegations in a complaint so interwoven with pertinent allegations that

to strike them out would weaken the force of facts sought to be stated will not be

stricken where defendant is sufficiently apprised as to the action." Defects in a

complaint or petition cannot be supplied by an answer of specific denials“ or ad

missions." A prayer for some relief is essential."

The prayer of a petition is no part of it.“ A prayer for general relief coupled

with one for special relief cannot be extended so as to warrant relief not compre<

hended by allegations of fact in the petition.“ Where only actual or punitive dam

ages are sued for, nominal damages cannot be had though the party would be en

titled to them." A prayer for general relief in a bill in equity will sustain a per

sonal judgment." The sufficiency of the prayer in particular pleadings is treated

in the note.“

48. Plaintiff may assume that conditions

precedent which have been waived will not

be relied on so that allegations of such

waiver are not inconsistent with the require

ment that performance of such conditions

must be pleaded in an action on contract.

Insurance policy [Code Civ. Proc. i 128].

German Ins. Co. v. Shader [Neb.] 93 N. W.

972.

49. Performance of a building contract

by an owner suing a contractor. Ramlose v.

Dollman, 100 Mo. App. 347, 73 S. W. 917.

50. A petition alleging a sale of goods “1.

o. b. cars in St. Louis" is not fatally defect

ive for failure to allege the meaning of the

phrase. Vivion Mfg. Co. v. Robertson [Mo.]

75 S. W. 644. W'here a petition on a contract

for sale of cotton alleges that two kinds of

bales were sold and that the parties agreed

verbally as to the price. and fails to allege

the trade meaning of the bales as to weight

or the price. it affirmatively appears that the

contract is partly parol and the petition is

insufficient. Beacham v. Kea. 118 Ga. 406.

51. ‘Wolf & Sons v. New Orleans Tailor

Made Pants Co., 110 La. 427.

52. Unnecessary allegations as to negli

gence in action for injuries to brakeman as

denunciatory and inflammatory rendering

petition liable to demurrer. Galveston, H. &

S. A. R. Co. v. Appeal [Tex. Civ. App.] 77 S.

W. 635.

53. Blakemore v. Roberts [N. D.] 96 N.

W. 1029. A special count in a declaration

for interest on the amount claimed as prin

cipal is not an improper pleading liable to

demurrer though not necessary. Indian

River State Bank v. Hartford Fire Ins. Co.

[Fla] 35 So. 228.

M. A petition misnaming defendant will

not arrest limitations. without service of

citation or entry of appearance. so as to

allow an amended petition after the statute

had run. Martinez v. Dragna [Tex. Civ.

A .] 73 S. W. 425.

'23-. Use of "the" in a declaration before

the title of defendant corporation is a mis

nomer so that plea in abatement will lie

where the corporate title contains no such

word. Lapham v. Phila., B. & W. R. Co.

[Del.] 56 Atl. 3(56.

58. Gowans v. Jobbins. 90 App. Div. [N.

Y.] 429.

57. An answer of merely specific denials

will not aid :1 materially defective com

pinint. Nye v. Bill Nye Mill. Co., 42 Or. 560.

71 Pac. 1043.

58. W'here a petition is defective as plead

ing a breach of contract without pleading

the contract, allegations of a contract in

the answer admitted by the replication do

not supply the defect where such contract

could not have been broken as alleged in the

petition. Currell v. Hannibal 8: St. J. R. Co..

97 Mo. App. 93. 71 S. W. 113. Failure of a

complaint in partition to allege possession

is not cured by an answer alleging that the

lands were part of the lands involved in a

former suit between the parties where the

reply denied this and plaintiff offered evi

dence in support of the denial. Sterling v.

Sterling. 43 Or. 200, 72 Pac. 741.

59. Not enough to ask for declaration of

rights. Southern R. Co. v. State, 116 Ga.

276.

60. Relief may follow the facts stated re

gardless of the prayer. Smith v. Smith. 67

Kan. 841, 73 Pac. 56.

61. Vila. v. Grand Island E. L.. I. & C.

S. Co. [Neb.] 97 N. W. 613; Mann v. German

American Inv. Co. [Neb.] 97 N. W. 600.

02. Civ. Code 1895. i 3801, construing

pleading most strongly against the pleader.

Haber. B.. B. Hat Co. v. Southern Bell Tel.

& T. C0. [Ga.] 45 S. E. 696.

03. American T. & 8. Co.

[Iowa] 98 N. W. 770.

04. An allegation in a petition that plain

tiff is "endamaged to the amount of one

thousand dollars" is sufficient to support in

quiry as to actual damages when the cause

v. Gottstein
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After three petitions held insufficient, final judgment is properly entered for

defendan ." A statutory motion by a receiver of a corporation for a judgment for

money is a compliance with a direction “to institute suits at 1aw.”°°

Not all instruments or records sued on need be made a part of the pleading,"

but contracts constituting the basis of the action must be pleaded" in their proper

character.“ Statement of the legal efl'ect only is necessary."

What are necessary allegations,71 and sufficiency of allegations," in particular

pleadings, are assembled in the notes.

of action is admitted by demurrer. Discs

way v. Edwards [N. C.] 46 B. E. 501.

(I5. Rev. St. 1899. i 623. Tapana v. Shaf

fray, 97 Mo. App. 337, 71 S. W. 119.

86. Notice thereof takes the place of writ

and declaration. Reed v. Gold [Va] 45 8. E.

868.

W. A judgment sued on is not a written

instrument which must be made a part of

the complaint. Kelley v. Houts, 30 Ind. App.

474, 66 N. E. 408. A certificate of stock in

a loan association pledged to it by a borrow

ing member need not be set out in an action

to foreclose the mortgage or exhibited with

it. it not being the basis of the cause of

action. Coppes v. Union N. S. & L. Ass’n

(Ind. App.] 67 N. E. 1022.

68. Under the Indiana statute requiring

that when a pleading is founded on a writ

ten instrument. the writing, or a copy there

of, must be filed with the pleading. a copy

In the body of the pleading is sufficient.

Miller v. Wayne International B. & L. Ass‘n

[Ind. App.] 70 N. E. 180. Where an instru

ment sued on is copied in the pleading, the

legal effect of the instrument need not also

be set out. Miller v. Wayne International

B. & L. Ass‘n [Ind. App.] 70 N. E. 180. A

petition which pleads failure of defendant

to do a certain thing as a breach of con

tract without pleading or setting out the

contract is insufficient. Currell v. Hannibal

8: St. J. R. Co., 97 Mo. App. 93. 71 S. W. 113.

One suing on a. contract ambiguous when

applied to the subject of litigation must

point out the uncertainty and aver a definite

construction. Johnson v. Kindred State

Bank [N. D.] 96 N. W. 688. _

89. An allegation in a complaint setting

out an instrument as of a different character

from that which it plainly appears to be, is

insufficient though not denied. Saling v.

Bolander [C. C. A.] 125 Fed. 701. Under

Practice Act, cls. 7 and 8, a count on an

account annexed, includes by intendment,

with respect to the item stated in the ac

count, all the allegations contained in the

common counts. Mass. M. L. Ins. Co. v.

Green [Mass] 70 N. E. 202.

70. A written instrument sued on need

not be set out in haec verba, nor need a

copy be attached, but it is sufficient if the

complaint states its legal effect. Bank of

'I‘lmmonsvllle v. Fidelity & Casualty Co., 120

Fed. 315. -

71. Sufliciency of petition as against gen

eral demurrer. Horne v. Mullis [Ga.] 46 B.

E. 663.

Jnrisdlctlonl In pleading a federal judg

ment in bankruptcy. facts showing jurisdic

tion need not be alleged. Bailey v. Gleason

[VL] 56 At]. 587. Facts on which Jurisdic

tion is based need not be alleged in pleading

the judgment of a county court. Com'rs of

Highways v. Big Four Drainage Dist., 207

Ill. 1'1, 69 N. E. 576. A complaint in the

county court in New York to recover on the

bond of a city officer must show on its face

that the surety is a resident of the county.

Perlman v. Gunn, 41 Misc. [N. Y.] 166.

Plaintiff's claim or right of Jurisdiction in

a particular court must be shown and alle

gations that defendant intends to assert a

defense cognizable only in such court is in

sufficient. Joy v. St. Louis, 122 Fed. 524.

Fraud: A petition alleging that defendant

secured signatures to a note falsely repre

senting that they were those of certain

persons, thereby inducing plaintiff to ad

vance him money is good on general de

murrer though it does not allege that de

fendant knew the representations were false.

Commercial Nat. Bank v. First Nat. Bank

[Tex. Civ. App.] 77 S. W. 239. A petition on

the ground of fraud is demurrable which

shows that the action was not commenced

within four years, and fails to show when

the fraud was discovered. Newman Grove

State Bank v. Linderholm [Neb.] 94 N. W.

616. Knowledge of fraud by a grantee in a

deed need not be alleged or proved where

the conveyance was voluntary and prima

facie fraudulent as to creditors. Spear v.

Spear, 97 Me. 498.

Demand or payment: Complaint on in

junction bond must allege failure to pay

damages. Van Horn v. Holt [Mont.] 75

Pac. 680. A complaint alleging an agree

ment in writing to pay plaintiff a certain

sum each year and its breach, and the

amount due, is sufficient without alleging a

demand [Rev. St. N 2646. 2668, 2675]. Gall

v. Gall [Wis.] 97 N. W. 938. A complaint

on a municipal order setting it out and al

leging refusal of payment need not allege

a demand. Rochford v. School Dist. No. 11

[S. D.] 97 N. W. 747.

Title or right in property: Insufficiency of

complaint for injury to party wall in that it

failed to allege existence of an easement

for support in the adjoining lot. Payne v.

Moore, 31 Ind. App. 360, 66 N. E. 483. An

averment that one owns certain described

property is permissible and the manner of

acquiring ownership need not be alleged.

George Adams & F. Co. v. South Omaha Nat.

Bank [C. C. A.] 123 Fed. 641. In suing for

damages to crops plaintiff need not allege

an assignment to him where he held an in

terest before the injury. Hovey v. Grand

Trunk Western R. Co. [Mich.] 97 N. W. 398.

Personal Injuries: A petition in an action

for injuries to a passenger from defects in

appliances is liable to demurrer where it

does not specify the particular appliances

causing the injury and how it was received.

Newton v. People's R. Co. [Del.] 55 Atl. 2.

A complaint for personal injuries to a serv

ant must allege that he had no knowledge

of recklessness and incompetency of a neg
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ligent fellow-servant. Indianapolis & G.

Rapid Transit Co. v. Foreman [Ind.] 69 N. E.

669. Exemplary damages cannot be recov

ered where the complaint does not allege

willfuiness. Harmon v. W. U. Tel. Co., 65

S. C. 490. The declaration for injuries

against a master need not state that his

employee, whose negligence caused the acci

dent, were not fellow-servants of plaintiff.

Mott v. Chicago & M. El. R. Co., 102 Ill. App.

412.

Other particular matters: A complaint

good at common law or under the code must

state clearly all facts necessary for plaintiff

to prove in the first instance on an answer

of general denial. Lake Erie & W. R. Co.

v, Holland [Ind.] 69 N. E. 138. A petition in

an action on an appeal bond must allege that

supersedeas was issued by the clerk after

execution of the bond. Hoskins v. Southern

Nat. Bank. 24 Ky. L. R. 2250, 73 S. W. 786.

Complaint in an action on a fidelity bond;

necessity of alleging several items of loss

and evidence in support thereof. Bank of

Timmonsviile v. Fidelity & Casualty Co., 120

Fed. 315. Particular Words and acts need

not be alleged in the complaint in an ac

tion for alienation of affections, the aliena

tion and the intent being alleged. Jenkins

v. Chisrn. 25 Ky. L. R. 736, 76 S. W. 405.

A petition in an action for damages against

a telegraph company for failure to deliver a

message, stating that but for the delay

plaintiff would have reached his son 12 hours

before his death is not defective for not

stating the hour of his death [Civ. COde, i

184]. Howard v. W. U. Tel. Co., 25 Ky. L. R.

828, 76 S. W. 387. Where a. complaint on a

lease Void unless in writing does not state

whether it is in writing, defendant is en

titled to have it made more definite in that

regard. Rockey v. Haslett, 91 App. Div. [N.

Y.] 181. “'here plaintiff alleged that he

was deprived of money through conspiracy

of defendants through officers. agents, and

servants, defendants were entitled to a re

statement of the allegation so as to show

the identity of those engaged in the con

spiracy. Biker v. Erianger, B7 App. Div.

[N. Y.] 137.

72. Walling v. Bown [Idaho] 72 Pac.

960. A declaration setting out the cause of

action with sufficient definiteness to enable

defendant to understand its nature and to

plead is sufficient. Sun Life Assur. Co. v.

Bailey [Va.] 44 S. E. 692. Complaint in ac

tion to set aside a. default. Harlow v. First

Nat. Bank, 30 Ind. App. 160, 65 N. E. 603.

An allegation, in an action for damages to

land from water flowing from a. sewer, that

defendant owed plaintifl the duty of pre

venting flowage upon the land, is insufllcient,

no facts being stated. Noinaber v. Wee

hawken [N. J. Law] 57 Ati. 267.

Declaration in case. Niles 1!. Brown [R. 1.]

56 At]. 1030. Petition as showing bar of

limitations on its face. Merrill v. Suing

[Neb.] 92 N. W. 618. Plea of intervention in

nature of creditor's bill in action to cancel

conveyance. Blackwell v. Hatch [OkL] '13

P30, 933. Complaint to show liability of a

foreign corporation. Anderson v. War Eagle

Consol. Min. C0. [Idaho] 72 Pac. 871. (.‘om

plaint by mortgagor against mortgagee to

require certificate of discharge and for dam

ages and penalty under Rev. Civ. Code, 5

2061. Moder v. Plano Mfg. Co. [8. D.] 97 N.

W. 843.

Time:

and year

An allegation of time “on, the day

aforesaid" is sufficient where a

precise day is stated in the clause imme

diately preceding. Taylor v. New Jersey

Title, G. & T. Co. [N. J. Law] 56 Atl. 152.

Damages: If a. complaint states a cause of

action it is not demurrable because it re

ferred to damages only in the prayer for re

lief. Livingston v. Ruff, 65 S. C. 284.

Parties and character thereof: Allegation

of partnership as sufl‘lcient to authorize ac

tion under the firm name under Code. § 24.

Chamberlain Banking House v. Noyes [Neb.]

92 N. W. 175. Sufficiency of description of

alien complainants to bring suit within 25

Stat. 433, c. 866, giving jurisdiction to fed—

eral district courts. Hennessy v. Richard

son Drug Co., 189 U. S. 25, 47 Law. Ed. 697;

I'lennessy v. Moise, 189 U. S. 35, 47 Law. Ed.

698.

Action. against several defendants: Alie

gntions in complaint Joining causes of action

against different directors of a. corporation

to connect all with the acts alleged to con

stitute deceit. Warner v. James, 88 App.

Div. [N. Y.] 567.

Fraud: Allegations of fraud in action by

widow to set aside Judgment for negligent

death of her husband recovered by his minor

heirs acting in collusion with the railroad

company. De Garcia v. San Antonio & A. P.

R. Co, [Tex. Civ. App.] 77 S. W. 275. Com

plaint against vendor for false representa

tion in sale of land. as stating cause of ac

tion. Koepke v. Winterfield, 116 Wis. 44,

92 N. W. 437.

Negligence: Personal injuries. Consum

ers” Elec. L. & St. R. Co. v. Pryor [Fla.] 32

So. 797; Grijalva v. Southern Pac. 00., 137

Cal. 569, 70 Pac. 622; Shepherd v. Southern

Pine Co., 118 Ga. 292. Declaration in action

against master for injuries to servant.

Peter v. Middiesex & S. Traction Co. [N. J.

Law] 55 Atl. 35. Demurrer in action for per

sonal injuries on ground that complaint

shows contributory negligence. Burns vi

Southern R. Co., 65 S. C. 229. A petition for

personal injuries alleging disability to work

substantially alleges loss of time. Brake v.

Kan. City, 100 Mo. App. 611, 75 B. W. 191.

Petition in second action for personal in

juries as demurrable for want of diligence

of plaintii! in discovering fraud in settling

first action or undue delay in rescission of

the accord and satisfaction given defendant.

Savannah, F. 8: W. R. Co. v. Pollard, 116

Ga. 297. Allegations for injuries to servant

to recover for value of time lost because of

the injuries. General Elec. Co. v. Murray

[Tex Civ. App.) 74 S. W. 50. A petition

showing jurisdiction, alleging a duty of de

fendant to plaintiff and the facts from which

it arose. a breach of the duty, and damages,

is good on general demurrer. North Au

gusta. E. & 1. CO. V. Martin, 118 Ga. 622.

Where a complaint for personal injuries

merely alleges that plaintiff was lawfully

in front of the building which the answer

denicd. there was no issue as to his precise

position at time of the accident. Water

house v. Jos. Schlitz Brew. Co. [5. D.] 94 N.

W. 587. Narration in action for wrongful

death. State v. Western Md. R. Co. [Md.]

56 Atl. 394. Allegations as to cause of in

jury and negligence in action for wrongful

death. Consol. Stone Co. v. Morgan, 160 Ind.

424, 66 N. E. 696. Complaint for injuries

against a street railroad company and its

successor as sufficient to show a cause of

action against the second company. Citi

zens“ St. R. Co. v. Shepherd, 30 Ind. App.

193, 65 N. E. 765. Complaint for negligent



2 Cur. Law. 1189PLEADING § 2.

killing of brakeman by railroad. under

Burns' Rev. St. 1901, Q 7083. Chicago, I. &

L. R. Co. v. Barnes [Ind.] 68 N. E. 166. Com

plaint for damages from fire set by a rail

road as to negligence. Wabash R. Co. v.

Lackey, 31 Ind. App. 103, 67 N. E. 278. Com

plaint in action for damages from fire set

by passing railroad engine. Johnson v.

Great Northern R. Co. [N. D.] 97 N. W. 546.

Complaint for negligent burning of cotton

stored on a railroad platform. Southern R.

Co, v. Wilson [Ala.] 35 So. 561. Sufliciency of

complaint for recovery of damages to live

stock; propriety and sufficiency of separate

paragraphs. Lake Erie 8: W. R. Co. v. Hoi

land [Ind.] 69 N. E. 138.

Torts in general: Complaint as showing

intimidation of manufacturers by an associa

tion of wholesale jobbers so as to prevent

sales of goods to plaintiff. Park & Sons Co.

v. Nat. Wholesale Druggists' Ass'n. 175 N.

Y. 1. 67 N. E. 136. Allegations of a petition

for damages to property from location of a

pest-house. McKay v. Henderson, 24 Ky. L. R.

1484. 71 S. W. 625. Petition for abandonment

by husband and maintenance as stating cause.

Munchow, 96 Mo.

Complaint for de

of a corporation

of action. Munchow v.

App. 553. 70 S. W. 386.

ceit against directors

‘Warner v. James, 88 App. Div. [N. Y.] 567.‘

Allegations of complaint for damage to real

ty. Ohio Oil Co. v. Griest, 30 Ind. App. 84.

65 N. E. 534. Complaint in conversion.

Kramer v. N. W. Elevator Co. [Minn.] 98 N.

W. 96. Allegations of complaint for con

version of corporate stock. Rockwell v. Day.

84 App. Div. [N. Y.] 437. Complaint stating;

an action for joint tort not separable.

Fogarty v. Southern Pac. Co.. 123 Fed. 973.

Collection of taxes: Petition in action to

enforce lien of special tax bill as alleging

ordinance under which it was issued. Welch

v. Mastin, 98 Mo. 273. 71 S. W. 1090. Com

plaint in action to collect street assessment.

Deane v. Ind. Macadam & Construction Co.

[Ind.] 68 N. E. 686. Complaint pleading a

street assessment in action to foreclose a

lien under requirements of Code Civ. Proc. §

456. Buckman v. Hatch, 139 Cal. 53. 72 Pac.

445.

Actions ngninnt municlpnllfleli Complaint

by taxpayers to have a municipal contract

declared void as showing the contract to

have been authorized. Peckham v. Watson

ville. 138 Cal. 242. 71 Pac. 169. Complaint

in action to restrain collection of a tax. Co

chise County v. Copper Queen Consol. Min.

Co. [Ariz.] 71 Pac. 946. Complaint in action

by taxpayer for allowance of illegal claims

by county officers to state cause of action.

Wallace v. Jones, 83 App. Div. [N. Y.] 152.

Complaint in action for damages from breach

of contract with town commissioners under

Laws 1900. p. 1119. c. 451. Holroyd v. Indian

Lake. 85 App. Div. [N. Y.] 246. Complaint

for recovery of reward. Board of Com'rs

Clinton County v. Davis [Ind.] 69 N. E. 68!).

Petition in action for injuries from defective

sidewalk. showing diligence so as to avoid

limitations under Code i 3455. Ceprley v.

Paton, 120 Iowa. 559. 95 N. W. 179. Petition

as showing that the fee to streets was in a

village. Bellevue Imp. Co. v. Kayscr [Neb.]

95 N. W. 499. A motion to make a petition

more specific as to the nature of a defect

in a sidewalk will not lie where the defect

is specifically described in a personal injury

action. Brown v. Chllllcothe [Iowa] 98 N.

W. 502.

Contracts in general: Accident policy.

Fidelity & Casualty Co. v. Brown [Ind. T.]

69 S. W. 915. Action tor rent. Linam v.

Jones. 134 Ala. 570. Breach of contract.

Cutting Fruit Packing Co. v. Canty [CaL] 76

Fee. 564. Allegations of a. contract in an

action for breach to admit evidence. Pres

cott v. Puget Sound Bridge & Dredging Co..

31 Wash. 177, 71 Pac. 772. Complaint for

breach of contract not demurrable as show

ing an agreement against public policy.

Culver v. Caldwell, 137 Ala. 125. Complaint

in action for breach of covenant of warranty

in a deed. Ravenel v. Ingram. 131 N. C. 549.

Petition for damages for breach of contract

of carriage. Brown v. Ga. C. & N. R. Co. [6a.]

46 S. E. 71. Complaint for breach of warranty

in sale of horse [Rev. St. 1898. 2668]. Klipstein

v. Raschein, 117 Wis. 248. 94 N. W. 63. Peti

tion for breach of marriage promise. Broy

hill v. Norton. 175 M0. 190, 74 S. W. 1024.

Sufllciency to show heirs liable for fees of

attorneys alleged to have been employed by

the executor. In re Bruning’s Estate [Iowa]

06 N. W. 780. Complaint in action to re

cover value of heat furnished. Boston Cloth

ing Co. 1. Garland [Minn.] 97 N. W. 433.

Allegations in complaint to recover for mer

chandise sold to employee of defendant as

to original promise of defendant to pay

therefor. Hefterlin v. Karlman [Mont] 74

Fee. 201. Complaint for specific performance

of decedent‘s contract against administra

tors as stating the making and character

of the agreement. Hall v. Gilman. 77 App.

Div. [N. Y.] 458. Complaint as demurrable

because disclosing termination of the con

tract sued on before commencement of suit.

Keene v. Newark Watch Case Mfg. Co., 81

App. Div. [N. Y.] 48. Allegatio'ns of in

demnity terms in contract as against de

murrer. Seaboard Air Line R. Co. v. Main,

132 N. C. 445. Allegations as to business

usage and as to contract with reference

thereto. Hendricks v. Middlebrooks Co., 118

Ga. 131. Statement in assumpsit on a book

account for merchandise sufficient to require

an affidavit of defense. Bridgeman Bros. Co.

v. Swing. 205 Pa. 479. Sutiiciency of petition

in action to recover commissions for sale

of realty. as against special exception. to

show authority to agree to pay plaintiff the

alleged compensation. Dyer v. Winston

[Ten Civ. App.] 77 S. W. 227. A petition

in an action to recover for grain sold. setting

forth correspondence of the parties. may be

said to plead evidence. but where the terms

of the contract are shown from the corre

spondence, though no particular grain is

mentioned, the omission is not a failure to

state a cause of action, where delivery was

also alleged. Jaques v. Dawes [Neb.] 92 N.

W. 570.

Consideration:

to allegations of consideration.

Hanson. 115 Wis. 236. 91 N. W. 663.

Descriptions of land: Petition for annexa

tion of territory to a town as describing

territory by map or plat attached as ex‘

hibit and duly verified by affidavit. McCoy

v. Trustees of Cloverdale. 31 Ind. App. 331,

67 N. E. 1007. Description of land in com

plaint in foreclosure. Kelly v. Houts. 30 Ind.

App. 474. 66 N. E. 408. Description of lands

in petition. Tichenor v. Wood. 24 Ky. L. R.

1109. 70 S. W. 837.

Actions for services: Pleadings as basis

of verdict in action to recover for services

under contract with defendant‘s intestate.

Complaint on contract as

Holtz v.
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Bill of partimlars and exhibits.“—The object of a bill of particulars is to ap

prise defendant of the exact nature and extent of the demand." Defendant must re

quest a bill" before pleading to the merits." In many actions where the pleadings of

plaintiff are not full or specific enough to show the basis of the action, a bill of par

ticulars may be required." It cannot be required of plaintiff as to matters peculiarly

Hatcher v. Dobbs. 133 N. C. 239. Complaint

in action for wages as to performance of

services. Nye v. Bill Nye Gold Mill. Co., 42

Or. 560, 71 Pac. 1043. Complaint in action for

wages as charging fraudulent transfer of

property by debtor. Smith v. Tate. 30 Ind.

App. 367, 66 N. E. 88.

Action. on negotiable instruments: Peti

tion on note as against general demurrer.

Guthrie v. Treat [Neb.] 92 N. W. 695. Peti

tion on promissory note. Omaha Brew.

Ass'n v. Tillenburg [Neb.] 96 N. W. 107.

Petition on promissory note given by part

nership. Kelly v. Strouse. 116 Ga. 872: Bes

scmer Sav. Bank v. Rosenbaum Grocery Co..

137 Ala. 530. Petition to show usury. Lex

ington Bank v. Marsh [Neb.] 95 N. W. 341.

Allegations of complaint under the rule of

liberal construction In an action on a note to“

show plaintiff's ownership and that the note.

was delivered to him on behalf of a firm

named [Code Civ. Proc. 5191. Maccnrone v.

Hayes. 85 App. Div. [N. Y.] 41.

Actions on oillcinl or other bonds: Petition

on sheriff's bond. Hill v. Ragland. 24 Ky. L.

R. 1053. 70 S. W. 63-4. Petition in action on

contractor's bond. Fidelity & Deposit Co.

v. Parkinson [Neb.] 94 N. W. 120. Com

plaint on contractor‘s bond as showing a

breach thereof and stating a. cause of ac

tion. Fidelity & Deposit Co. v. Robertson.

136 Ala. 379. Complaint on forfeited recog

nizance. State v. Bongard, 89 Minn. 426, 94

N. W. 1093. That plaintiff in a suit on an}

attachment undertaking did not allege in}

terms that the damages were unpaid. will.

not entitle defendants to judgment on the}

pleadings where they allege no payment!

and the evidence shows no payment. Waller)

v. Deranleau [Neb.] 94 N. W. 1038. ‘

Accounting: Complaint asking conveyance

of an interest in an invention and for an

accounting. Merrill v. Miller [Mont] 72 Fee.

423. Equitable petition for accounting and

settlement of a partnership. Orr v. Cool

edge. 117 Ga. 195. Complaint against a cor

porntlon for accounting and other relief.

Phillips v. Sonora Copper Co.. 90 App. Div.

[N. Y.] 140. Bill by stockholder and director

asking receiver and accounting. Case v.

Hudson Co., 41 Misc. [N. Y.] 51.

Recovery of property: Vagueness of peti

tion in recovery of property given under an

alleged will. In re Sprowl's Will. 109 La.

352. Allegations of title in complaint to re

move cloud on title. McLeod v. Lloyd. 43

Or. 260. 71 Fee. 795. Complaint as showing

plaintiff to be owner of equitable title to

Judgment sued on. McCardlc v. Auitman Co.,

31 Ind. App. 63. 67 N. E. 236. Petition as

stating cause of action to recover for land

taken by railroad company. St. Louis & S.

F. R. Co. v. Yount. 67 Kan. 896. 73 Pac. 63.

Allegations of nonpayment in action to re

cover money. Rawlinson v. Christian Press

Ass‘n Pub. Co.. 139 Cal. 620. 73 Pac. 468

Petition to quiet title as alleging an estate

in plaintiffs suing jointly as members 01

town council. Tracy v. Grezand [Neb.] 91.

N. W. 214. Complaint in action by surviv

ing husband of one of testator's children to

recover his share of the estate, under Burns'

Rev. St. 1901. I! 3396. 3398. Alexander v.

Spaulding. 160 Ind. 176. 66 N. E. 694. Com

plaint in ejectment as stating cause of ac

tion relating to a mining location under

Rev. St. U. S. Q 2322. Davis v. Shepherd

[0010.] 72 Pac. 57. Complaint to have de

fendant adjudged trustee of part of a min

ing claim as stating a cause of action. Can

field v. Jeannotte [COlO.] 72 Pac. 1062. Com

plaint in foreclosure under Code Civ. Proc.

§ 1629. as stating whether any other action

has been brought to recover any part of the

debt. Schleck v. Donohue. 77 App. Div. [N.

Y.] 321. Petition by chattel mortgagee to

recover proceeds of sale of mortgaged prop

erty after conversion. George Adams & F

Co. v. South Omaha Nat. Bank [C. C. A.] 123

Fed. 641. An averment in a petition to re

cover land as an heir. that defendant knew

before purchasing that plaintiff was an heir

is insufficient as an allegation of heir-ship.

Craig v. Welch-ankley Coal & Oil Co.. 25

Ky. L. R. 232. 74 S. W. 1097. A mere allega

tion of ownership of a cause of action. as

heir of another, is insufficient; statement of

proceedings vesting title being necessary.

Buttles v. De Baun, 116 Wis. 323. 93 N. W’.

5. An averment in a declaration that one

purchased at a tax sale and ever afterward

lawfully held land against plaintiff is not

legally equivalent to a statement that plain

tiff was evicted by the sale. Taylor v. N. J.

Title. G. & T. (‘0. [N. J. Law] 56 Atl. 152.

Petition by executor against heirs at law of

testator and all parties interested though in

volving individual transactions of plaintiff

[Civ. Code § 4000]. Gaines v. Gaines. 116 Ga.

476.

(Inc wnrrnntoi Application by Attorney

General in quo warranto to determine

whether a corporate combination exists, for

attendance of witnesses desired under Rev.

St. 1899. § 8984. State v. Continental Tobac

co Co.. 177 Mo. 1, 75 S. W. 737.

74. Bill of particulars with counterclaim

or cross complaint. see post. i 6.

75. American Hide & Leather

Chalkley & Co. [Va.] 44 S. E. 705.

78. Defendant cannot object that plaintiff

filed no bill of particulars, where defendant

sought no order requiring it. Keerns v. N.

Y. 8: Q. C. R. Co.. 86 N. Y. Supp. 179.

Co. v.

77. American Hide 8: Leather Co. v.

Chalkley &- Co. [Va] 44 S. E. 705.

78. Action by common counts! Where an

action is commenced by common counts. de

fault cnnnot he entered or judgment render

ed. until plnintiff has filed a bill of particu

lars. Price v. Takash. 75 Conn. 616.

Actionl on conirnct: Where a complaint

alleges a contract for commission on all sales

made by plaintiif. and alleges large sales to

many persons. defendant is entitled to a bill

of particulars giving the names of customers

to whom goods were sold. Zeigler v. Gar

vin. 84 App. Div. [N. Y.] 281. Where a com

plaint alleged that defendant owed plaintiff

for money paid out and loaned. and on de
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in the knowledge of defendant which plaintiff alleges he cannot state in detail," un

less plaintiff is allowed to obtain the necessary information on defendant’s consent.”

One of several defendants may move for a bill.‘1 Where plaintiff allows an order

for a bill to be made by default, he must comply, though merely required to repeat

information in the complaint.“ Where, in an action sounding in tort, but on con

tract alleging an account, defendant demanded a bill of particulars, a motion by

plaintiff to strike the demand was properly decided within ten days, there being

some doubt as to the propriety of the demand."

of the complaint,“ and cannot supply necessary allegations.“

A bill of an account is not a part

A bill furnished be

fore answer is not a part of the complaint to which defendant must specifically

plead.“

mand defendant furnished plaintiff's receipt,

showing a balance due to plaintiff. the latter

was properly directed to furnish a bill of

particulars [Code Civ. Proc. 5 531]. Beirne

v. Sanderson, 83 App. Div. [N. Y.] 62. Where

defendant in an action to recover a balance

ni‘l collections made by him for plaintiff, ad

mitted that he collected money and deducted

his compensation, but denied collecting the

amount claimed and failure to pay the

amount due. plaintiff could not be required

to serve a bill of particulars. Heidenreich

v. Hirsh. 85 App. Div. [N. Y.] 819. In a suit

on contract for services in selling mines and

--rganizing a corporation for development, a

hill of particulars may be required to show

whether the agreements were oral. their

date. and whether made by agent of defend

ant. Treadwell v. Greene, 87 App. Div. [N.

Y.] 289. .

Actions on account! Sufficiency of state

ment of account in action thereon under

\‘Tode Civ. Proc. § 531. so as not to require a

further account and bill of particulars.

Seed v. Fairchild. 83 App. Div. [N. Y.] 629.

Recovery of property: Allegations in com

plaint for conversion of corporate stock.

held to defendant‘s advantage rather than

prejudice. by limiting plaintiff's proof and

rendering bill of particulars unnecessary.

Rockwell v. Day. 84 App. Div. [N. Y.] 437.

Designation of agents: Where it was al

leged that fraud was effected through de

fendant or his duly authorized agent or

agents, a bill of particulars could be requir

ed setting out the name or names of such

agent or agents. Riker v. Erlanger', 87 App,

Div. [N. Y.] 137.

Actions for tori in general: A law re

quiring a bill of particulars as to items in

several accounts does not apply to a. com

plaint setting up separate causes of action

in tort [Cut. Comp. Laws Nev. § 3151]. Eisele

v. Oddie. 120 Fed. 695.

Action for personal injuries! Plaintiff re

quired on motion of defendant to furnish

bill of particulars under New York statute,

where he had previously obtained extensions

of time to serve such bill. McFarland v.

Consolidated Gas Co.. 125 Fed. 260. A tenant

suing for injuries from a defective stairway

may be required to furnish a bill of particu

lars as to the defects, where the landlord

states by affidavit. that he is ignorant of the

defects and could not learn as to them by

diligent inquiry. Robinson v. Stewart, 84

App. Div. [N. Y.] 594. Requiring bill of par~

ticulars in action for injuries on a railroad

track where many trains ran daily. Bogard

A bill annexed to a declaration or delivered pursuant to demand, limits

the generality of the pleading for purposes of trial." Recovery is restricted to

v. Ill. Cent. R. Co.. 25 Ky. L. R. 624, 76 S.

W. 170. Where, in an action for personal in

juries plaintiff alleges that she believes the

injuries to be permanent, a bill of particulars

may be required as to the length of time

she was confined at home. O'Neill v. In

terurban St. R. Co.. 8'! App. Div. [N. Y.]

556.

Criminal conversation: Plaintiff alleging

various acts of criminal conversation may

may be required. in the discretion of the

court, to furnish a. bill of particulars giv

ing place, time, and date of each act she in

tends to prove. Gary v. Eaton Circuit Judge

[Mich.] 92 N. W. 774.

79. Gowans v. Jobbins, 90 App. Div. [N.

Y.] 429. A widow suing her husband's ad

ministrator for money collected for her use

by deceased will not be required to give a

further bill of particulars. where no reply

is made to her afl‘ldavit that deceased kept

all the accounts. and that defendant’s attor

neys have the books without which she can

not give a further bill. Wait v. Dauchy, 77

App. Div. [N. Y.] 646.

80. Where a complaint for wrongful death

contains only general and indefinite charges

of negligence. and on demand for a bill of

particulars, plaintiff asserts that she has no

actual information. that being in the person

al knowledge of defendant, plaintiff may be

required to obtain the information on de

fendant's consent, and then make the com

plaint more specific or file a bill of partic

ulars [Code Civ. Proc. §§ '870. et seq]. Ros

ney v. Erie R. Co., 124 Fed. 90.

81. Where a complaint against several de

fendants for attorney's services merely al

leges that all were owing plaintiff for serv

ices rendered. one appearing separately and

entering denial may require a bill of partic

ulars. Dempsey v. Gazzam. 77 App. Div. [N.

Y.] 638.

Quinn v. Fitzgerald, 87 App. Div. [N.

Y.] 539.

83. Code Civ. Proc. § 531.

der, 88 App. Div, [N. Y.] 237.

Main v. Pen

84. Saxton v. Musselman [S. D.] 95 N. W.

291.

85. When the complaint failed to allege

that the claim sued upon was assigned to

plaintiff. on application to join the assignor

as co-plaintiff, the bill of particulars flied be

fore such count and stating the assignment

was properly stricken from the files. Kelsey

v. Punderford [Conn.] 56 Atl. 579.

86. Chamberlain v. Loewenthal, 138 Cal.

47, 70 Pac. 932.

87. Prac. Act. §§ 236. 237 (Gen. St. p. 2572)
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damages specified in the bill." Where a bill of particulars was not served in the

required time, but was served over a month before trial, and was not objected to

as defective, it was not an abuse of discretion to refuse to exclude the evidence."

An order allowing service of a further bill of particulars by plaintiff, as required

by a former order, is allowable, though plaintifi has been guilty of great laches,

where he claimed negotiations for a settlement as his excuse, and defendant had

made no determined effort to bring the cause to trial.“ Sufficiency of signature

to a hill,“ and sufficiency of particular bills is treated in the note.“2 Where a

declaration counted on a foreign judgment, and afterward plaintiff filed without

leave, an amended declaration like the original, except that it was accompanied

by notice of certain notes, and on the same day a bill of particulars was filed

setting up the judgment and notes as a cause of action, it was proper to allow use

of the amended declaration to complete the bill of particulars, though an objec

tion to it was valid.” '

An exhibit will not supply necessary allegations," especially if no reference

is made to it," though defects as to description of parties in the complaint will

be cured, in Kentucky, by the exhibit.“ Exhibits referred to as filed with a plead

ing, or writing sued on, will not aid it unless so filed." The exhibit and the al

legations relating thereto must agree."8 If they differ the exhibit controls.”

Where allegations of a pleading cover all material facts shown in exhibits annexed

they may be stricken out.1 Sufficiency of particular exhibits will be found in the

note.‘

Kent v. Phenix Art Metal Co. [N. J. Law] 55

Atl. 256.

88. Colwell v. Brown. 103 Ill. App. 22.

80. Code Civ. Proc. 162. Silva v. Bair

[Cal] 75 Fee. 162.

00. Romer v. Kensico Cemetery, 79 App.

Div. [N. Y.] 100.

91. Where defendant had moved for a. bill

of particulars but no order therefor was en

tered. a bill produced by defendant as v01

untarily supplied by plaintiff‘s attorneys and

signed by them should be admitted in evi

dence. though one attorney whose signature

appeared had no recollection of the signing.

considerable time having elapsed. American

C.. B. 8: 1. Works v. Galland-Burke Brew. &

Malt. Co.. 30 W’ash. 178. 70 Fee. 236.

02. Sufficiency of bill of particulars by

defendant asking set-off in action on ac

count. Boody v. Pratt, 68 N. J. Law. 295.

Sufiiciency of bill of particulars in action

against railroad company for damages by

burning of trees. MacDonald v. New York.

N. H. & H. R. Co.. 25 R. I. 40. Sufficiency of

particular statements as to personal injuries

in compliance with an order for bill of par

ticulars by plaintiff in an action for such in

Juries. Quinn v. Fitzgerald. 87 App.- Div. [N.

Y.] 539.

83. Ontario Powder Works v. Powell

[Mich.] 93 N. W. 1075.

M. A compinint alleging that certain de

fendants claimed to own all nonexempt prop

erty of a. debtor defendant. without alleging

a transfer to them or describing the prop

erty. except by reference to an exhibit. does

not charge a fraudulent conveyance; the ex

hibit can not be considered. Smith v. Tate,

30 Ind. 367. 66 N. E. 88. An exhibit filed with

and referred to in a. petition is insufficient

to supply omission of a material fact. Al

temus v. Asher. 24 Ky. L. R. 2401. 2416. 74 S.

W. I45.

86. A writing annexed to a pleading but

not referred to therein canth enlarge or

limit its averments [Prac. Act, 5 123, 2 Gen.

St. p. 2554]. Shelmerdine v. Lippincott [N.

J. Law] 54 Atl. 237.

06. A deed attached to a. petition in breach

of covenant as an exhibit. correctly describ

ing the defendant railroad company. cures

any defect in that regard in the petition.

Chicago, St. L. & N. O. R. Co. v. Wilson, 25

Ky. 525. 76 S. W. 138.

M. A complaint on a note will not sup

port a. default Judgment where it alleges that

a copy of the note is filed with the com

plaint. but it is not filed. Erhardt v. Pfeif

fer. 29 Ind. App. 570, 64 N. E. 885. Failure

to append to his statement of claim a copy

of the writing sued on may defeat judgment

for want of sufficient affidavit. and may sub

ject plaintiff to rule for more specific state

ment or demurrer. Athens Car & Coach Co.

v. Elsbree. 19 Pa. Super. Ct. 618. An ex

hibit referred to in a reply but not annexed

is a. part thereof, though no copy was fur

nished defendant before trial by a justice.

New Idea. Pattern Co. v. Whelan, 75 Conn.

455.

98. Where an exhibit attached to a peti

tion on account and for damages showed

checks which no allegation of the petition

shows that defendants had cashed or accept

ed. more specific allegations may be required

on special exception. Muiin v. McCutcheon

[Tex. Civ. App] 76 S. W. 586.

90. Johnson v. Kindred State Bank [N.

D.] 96 N. W. 588.

1. Noah v. German-American Bldg. Ass'n.

31 Ind. App. 504, 68 N. E. 615.

2. An exhibit in a Complaint for goods

sold showing the parties, and the date of the

transaction. and the amount. kind and price

of goods. is sufficient to authorize admission

of evidence. Brierre v. Cereal Sugar Co.. in:
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Joinder, splitting and severance.—Misjoinder of counts in the same declara

tion is a mispleading.“ Where there is doubt whether a complaint sets up one or

several causes of action, plaintiff cannot be required on motion to state separately,

and number the causes.‘ Causes of complaint though similar in tendency and

result should be pleaded separately unless they appear to be the same or are

founded on a joint right.“

ally in one pleading.“

Tort should not be counted on jointly and also sever

Disconnccted counts in tort and in contract cannot be

joined in the same pleading,7 nor causes in tort with causes for recovery of prop

erty.8 The rule applies to distinct torts.” Causes growing out of the same sub

ject of action may be joined in many states,1° though legal and equitable,“ or

tortious and based on contract,“ the rule applying to causes arising out of tort,"

Mo. App. 622, 77 S. W. 111. Deeds or other

papers referred to in the petition by allega

tions of inducement, and as to which no re

lief is asked need not be exhibited to the

petition [Civ. Code i 4963]. Horne v. Mullis

[0a.] 46 S. E. 663.

3. Hurd's Rev. St. 1899. p. 142, § 6. Chi

cago & A. R. Co. v. Murphy, 198 Ill. 462.

64 N. E. 1011.

4. Woods v. McClure, 42 Misc. [N. Y.) 8.

5. Coatesviile & D. St. R. Co. v. West

Chester R. Co., 206 Pa.'40. Complaint in

action for conspiracy as uniting several

causes of action. Emerick v. Sweeney Cat

tle Co. [8. D.] 96 N. W. 93.

6. Chicago 8: A. R. Co. v. Murphy, 198

[11. 462. 64 N. E. 1011. A complaint alleging

in a. single count unlawful detention of real

ty. destruction and unlawful detention of

personalty. assault and injury to the person,

and threatened expulsion from a town, and

praying damages in a lump sum is demurra

ble [Cut. Comp. Laws Nev. i 3159]. Eisele

v. Oddie. 120 Fed. 695.

7. A declaration alleging a cause of ac

tion ex contractu in the first count. and a

cause ex deiicto in the second count, mis

joins causes of action. Hazlehurst v. Cum

berland Tel. & T. Co. [Miss] 35 So. 951.

8. An action for unlawful maintenance of

a fence constituting a nuisance. and an ac

tion for recovery of realty and to quiet title

cannot be joined. Giller v. West [Ind.] 69

N. E. 548.

0. An action against a corporation for in

juries from negligence of employee cannot

be joined with one against the corporation

and its president for libel. Brooks v. Gal

veston City R. Co. [Tex. Civ. App.] 74 S. W.

330.

10. The causes must all arise out of the

same transaction. or transactions, and be

connected with the same subject of action.

Harrod v. Farrar [Kan.] 74 Pac. 624. A

complaint may unite a cause of action

against decedent's administrators for breach

of his contract with a cause against the

heirs. Hall v. Gilman, 77 App. Div. [N. Y.]

458. Express contract of employment and

contract of guaranty may be joined. Dudley

v. Duval, 29 Wash. 528. 70 Pac. 68. An ac

tion by members of a firm, after dissolution,

on a. firm note given by one could be united

with an action by the firm. in the name of

such person. on a note given to him which

he had pledged as security for the first note

[Code Prac. ! 83]. Crews v. Yoweil, 25 Ky.

L. R. 598. 76 S. W. 127. A cause of action

to recover the reasonable value of personalty

sold defendant may be joined with another

to recover on a. contract for the sale of the

same property to be paid for in stock of a

certain corporation [Rev. St. 1898. § 2647].

Badger Tel. 00. v. Wolf River Tel. C0.

[Wis] 97 N. W. 907.

1]. Causes of action arising out o! the

same transaction. or transactions, connected

with the subject of the action may be united

in one petition, though legal and equitable.

Tootle v. Kent [Okl.] 78 Fee. 310. An ac

tion against the widow of a surviving part

ner to recover life insurance received by her

on his life. from policies secured by firm

funds as security for debts. may be joined

with an action to foreclose liens of the same

debts, on firm property and stock of such

partner. First Nat. Bank v. Vaienta [Tex.

Civ. App.] 75 S. W. 1087. A complaint by a.

stockholder for appointment of a receiver for

the corporation, and an accounting between

it and another corporation it had agreed to

finance is not demurrable for misjoinder of

causes. Case v. Hudson Co., 41 Misc. [N. Y.]

51. An equitable action to dissolve a part

nership. have a receiver appointed. and for

an accounting, may be joined in a petition

with a legal cause for damages for depre

ciation in value of property, loss of profits,

and destruction and impairment of business

and credit, resulting from fraud and malice.

Tootle v. Kent [Okl.] 73 Pac. 310. In one

action. in Missouri. plaintiff may seek to

abate a nuisance, pray injunction, and recov

er damages from the nuisance. Baker v. Mc

Daniel [Mo.] 77 S. W. 531. Election is not

required between counts of a petition seek

ing an accounting as to partnership mat

ters and a sale of the partnership property

to pay debts. Goff v. Young. 25 Ky. L. R.

786. 76 S. W. 383. An alleged heir may

unite a cause of action to set aside deeds

from her foster father to her foster mother,

for undue influence and incapacity. with an

action against a. purchaser. with notice.

from the mother. of land similarly conveyed

by the mother. Murphy v. Crowley, 140 Cal.

141. 73 Pac. 820.

12. Foreclosure of a chattel mortgage

may be joined with an action for conversion

of the mortgaged property. Cassidy v. Wil

115 [Tex. Civ. App.] 78 S. W. 40. Vendor sued

in one action for breach or covenant of seisln

and misrepresentations. Koepke v. Winter

fieid, 116 Wis. 44, 92 N. W. 437. Breach of

contract and conversion of materials i‘ur

nished under it may be joined in one com

plaint [2 Ball. Ann. Codes & St. 5 4992].

McCorkle v. Mallory, 30 Wash. 632, 71 Pac.

186.

18. A widow's cause of action to set aside
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and to equitable causes,“ but generally the separate causes should be separately

stated and numbered." Legal and equitable causes cannot be joined in the fed

eral courts, nor either with a cause in admiralty."

affect different plaintifis," or different defendants, there can be no joinder."

Where the causes of action

A

count against too defendants should not be joined with separate counts against

each." A petition for divorce cannot join an action to settle property rights not

arising from the marriage relation.” A complaint to recover a penalty for sale

of vinegar cannot by implication allege an indefinite number of sales in one count,

a fraudulent Judgment in an action for neg

ligent death of her husband. is properly

joined with her action for his negligent

death. De Garcia v. San Antonio a A. P. R.

Co. [Tex. Civ. App.] 77 S. W. 275. Several

negligent acts resulting in a single injury,

do not constitute separate causes of action.

so as to require separate statement and

numbering. (Negligent dentistry, resulting

in disease. Brown v. Cady, 86 N. Y. Supp.

959. An action against a railroad company

for diversion or obstruction of a stream may

be Joined with an action for damages from

fire set by an engine along the right of way.

Jackson v. Mo.. K. & T. R. Co. [Tex. Civ.

App.] 78 S. W. 724. Plaintiff suing in one

court on an undertaking in attachment for

damages in suing out the writ, and another

for damages for malicious prosecution in

procuring its issuance cannot be required to

elect [Mills' Ann. Code, § 49]. Rucker v.

Omaha & G. Smelting & Refining Co. [Colo.

App.] 72 Pac. 682. Injuries to a house from

removal of an adjoining house. by a railroad

company. to make room for its tracks. and

from noise. smoke, and other results of

operation of the road may be joined in one

declaration. Fisher v. Seaboard Air Line R.

Co. [Va.] 46 S. E. 381. Personal injuries and

injuries to a vehicle are joinable under Code

Civ. Proc. 5 484. subd. 9. as so arising though

not joinable as actions for "personal" in

juries or for injuries “to property." Eagan

v. N. Y. Transp. Co.. 39 Misc. [N. Y.] 111.

Where plaintiff charges both willful and neg

ligent acts defendant cannot require a sep

arate statement or an election [Code Civ.

Proc. 5 186a]. Schumpert v. Southern R. Co..

65 S. C. 332.

14. A cause of action for infringement of

a trade mark and labels. and for unlawful

competition, may be joined in a suit in

equity. Jewish Colonization Ass’n v. Solo

mon. 125 Fed. 994. Joinder of suits for ac

counting as proper under Code Civ. Proc. §

484. subd. 9. and Q 1815. Rogers v. Wheeler.

89 App. Div. [N. Y.] 435. An action to set

aside deeds of realty as in fraud of creditors

may be united with one to have a certain

transaction. whereby a debtor alters his

statutory homestead. declared fraudulent as

to creditors and subject the land to a judg

ment lien. Hunt v. Dean [Minn.] 97 N. W.

574. Proceedings to set aside a former de

cree relating to the same matter and a suit

to foreclose a. mortgage may be brought in

one action. Cushing v. Schoeneman [Neb.]

96 N. W. 346. A pleading is multifarious

which asserts two inconsistent rights of ac

tion as two distinct and inconsistent rights

to a preferential lien set up. State Trust Co.

v. Kan. City. P. & G. R. Co.. 128 Fed. 129.

Where a bill is multifarious. the court re

quires the complainant to elect between the

two claims. and dismiss the bill as to the

other. State Trust Co. v. Kan. City, P. &

G. R. Co., 128 Fed. 129.

15. A cause of action for ejectment and

damages for withholding possession cannot

be jointly stated in a complaint with one for

damages for breach of covenant for quiet

enjoyment and eviction. it being necessary

to state and number them separately [Code

Civ. Proc. 5 483]. Rockey v. Haslett, 91 App.

Div. [N. Y.] 181. Two causes of action should

not be joined in a single count. Murphy v.

St. Louis Transit Co.. 96 Mo. App. 272. 70 S.

W. 159. Declaration in action for wrongful

death as misjoining causes of action. Chica

go City R. CO. v. O'Donnell. 207 Ill. 478. 69

N. E. 882. Substantial compliance with the

rule that the petition should “set forth the

cause of action in orderly and distinct para

graphs numbered consecutively" will prevent

a dismissal of the petition [Civ. Code Ga.

1895. § 4961]. Separate paragraph for each

distinct act of negligence suggested. Atlan

ta. K. & N. R. Co. v. Smith [Ga.j 46 S. E.

863.

10. Bruce v. Murray [C. C. A.] 123 Fed.

366.

17. Harrod v. Farrar [Kan.] 74 Pac. 624.

YVhere the allegations of a. complaint join

ing several causes of action show relief as

to only one plaintiff in one cause of action.

demurrer will lie [Code. § 83]. New v. Smith

[Kan] 74 Pac. 610.

18. Harrod v. Farrar [Kan.] 74 Pac. 624.

Misjoinder of causes of action in complaint

against three defendants. Racine Wagon &

Carriage Co. v. Legeois [Wis.] 98 N. W. 218.

A cause of action against an association

which does not affect any of its officers can

not be joined with a cause against one of its

directors. which does not affect the associa

tion or any other of its oflicers. Case v. N.

Y. Mut. Sav. & Loan Ass'n, 88 App. Div. [N.

Y.] 538. A cause of action against directors

of a. corporation. for deceit, cannot be joined

with a cause against other directors. who

were not such when the acts alleged to con

stitute the deceit were done and were not

connected therewith [Code Civ. Proc. § 484].

Warner v. James. 88 App. Div. [N. Y.] 567.

A complaint in an action to quiet title and to

cancel instruments affecting title is bad for

misjninder of causes when the first cause

stated shows no interest in one joint plain

tiff. and the second shows interest in both

plaintiffs. and it cannot be made good by

considering the allegations of the latter

cause to show interest of both in the first

cause [Code Civ. Proc. 5 144]. First Nat.

Bank v. Johnson Land Mortg. Co. [5. D.] 97

N. W. 748.

19. A count against two defendants can

not be joined with counts against each of

them separately. Chicago & A. R. Co. v.

Murphy. 198 Ill. 462. 64 N. E. 1011.

7620. Reed v. Reed [Neb.] 98 N. W. 73; Id..
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for any one of which an action lies,“ but an action for a penalty may cover a. sale

of several objects jointly.” An action for three several penalties incurred by de

fendant to owners of three several lots of goods cannot be consolidated, though

plaintiff is the authorized agent of the several owners.28 Where individual and

partnership causes of action are joined in the complaint, after demurrer sustained

to the latter, the complaint is good as to the other.“

joinder are assembled in the note.”

Particular cases as to mis

A single and entire cause of action cannot be divided and pleaded in sep

arate actions." Where plaintifi sued on two causes of action, and defendant de<

nied the first while admitting the second, and plaintiff accepted an ofier of judg

ment generally in the amount of the second claim with costs, he thereby settled

the action and could not have a severance."

Election—Plaintiff may be required to elect as between inconsistent theories

of action ;" hence he need not where a single cause is split into two counts,” nor

where each states the same cause."

21.

46.

22. Sale of several cans of impure milk

at one time and place should be alleged as

one cause of action in a complaint to recover

a penalty [Agricultural Law. 5i 22, 23]. Peo

ple v. Buell. 85 App. Div. [N. Y.] 141.

23. Bell v. Kep'pler [N. J. Law] 57 At].

257.

24. Hatzel v. Moore. 120 Fed. 1015.

25. Cause- no! mlsjolnedl A complaint

to enforce a mechanic's lien alleging that

plaintiff. as trustee in bankruptcy. had filed

a lien for materials furnished by the bank

rupts. 'and that the latter had filed a lien

which they had assigned to plaintiff. shows

but one cause of action. Davis v. Fidelity

8: Deposit Co.. 75 App. Div. [N. Y.] 518. A

complaint on an attachment bond does not

improperly join actions ex contractu and ex

delicto by asking damages for goods not re

turned. together with expenses in dissolving

the attachment. loss of time, and attorney’s

fees in the action on the bond. Voss v.

Bender, 32 Wash. 566. 73 Pac. 697. Petition

for malicious use of ball process in trover

as not setting forth distinct causes of ac

tion. Woodley v. Coker [0a.] 46 S. E. 89.

In an action by a servant because of sick

ness caused by negligence of her employer

to repair the house. an allegation to excuse

her failure to leave the employment is not a

second cause of action in the count. Col

lins v. Harrison [R. 1.] 56 Atl. 678. Petition

on bond given by gas company to city as

containing a single cause of action. Omaha

Gas Co. v. Omaha [Neb.] 98 N. W. 437. An

equitable action to prevent payment of

fraudulent county orders by the treasurer.

joining the county board. the holders of the

orders. and a former county treasurer, is not

misjoinder [Rev. St. 1898. 5 2647]. Carpen

ter v. Christianson [Wis.] 98 N. W. 517.

Mlsjolnder: Misjoinder of causes of ac

tion in complaint for allowance of illegal

claims by county officers. Wallace v. Jones.

83 App. Div. [N. Y.] 152. A joint tenant or

tenant in common out of possession cannot

sue for partition against his co-tenants hold

ing adversely, without joining a. cause of

action for possession. Moorehead v. Robin

son [Kan.] 75 Pac. 503.

20. Tootle v. Kent [Okl.] 73

People v. Sheriff, 78 App. Div. [N. Y.]

Pac. 310.

A wrongful levy of execution on several

chattels constitutes one cause of action only

and cannot be split so as to bring the value

of the property within jurisdiction of an in

ferior court. Hesser v. Johnson [01th] 74

Pac. 320. Separate suits cannot be main

tained by filing a mechanic’s lien for the

contract price only. and then suing for ex

tras furnished at request of the owner. the

contract for building being indivisibie. Mal

lory v. Dawson Cotton Oil Co. [Ten Civ.

App.] 74 S. W. 953.

27- Code Civ. Proc. I 511. Walsh v. Em

pége Brick & Supply Co.. 90 App. Div. [N. Y.]

28. In a suit for sale of goods and on

notes given therefor. plaintiff cannot be re

quired to elect whether he will sue on the

contract or the notes. Strickland v. Parlin.

i18 Ga. 213. Allegations of a willful holding

over under a lease and of repudiation by ac

cepting a lease from another are not so in

consistent in a complaint as to require elec

tion in unlawful detainer. Gossett v. De

vorss. 98 Mp. App. 641. 73 S. W. 731. Elec

tion cannot be required between counts for

malicious prosecution in securing issuance

of an attachment and another for damages

sustained from its wrongful suing out.

Mills' Ann. Code. § 49. Rucker v. Omaha &

G. Smelting 8: Refining Co. [Colo. App.] 72

Pac. 682. A count alleging only partial ac

count by defendant on the contract and false

statements by defendant and asking an ac<

counting is not inconsistent with one alleg

ing misrepresentation by defendant as to his

ability to fill the contract and failure to ac

count and asking cancellation. so as to re

quire election by plaintiff. Gowans v. Job

bins, 90 App. Div. [N. Y.] 429.

29. Where a complaint is defective in sep

arating into two causes what under the stat

ute is one cause of action. plaintiff cannot

be required to elect on pain of dismISsai

where as a. whole the pleading is suflicient

under the statute [2 Ballinger‘s Ann. Codes

& St. §§ 5500. 5508]. Brown v. Galloway

[Wash] 75 Pac. 630.

30. He is not required to elect between

two counts of a petition stating the same

cause of action; counts in action for injury

while trying to board street car as stating

same cause of action. Maguire v. St. Louis

Transit Co. [Mo. App.] 78 S. W. 838.
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§ 3. The plea or answer. General principles—It is immaterial whether the

answer is good or bad where the complaint is bad or plaintiil fails to make out a

case.‘n Omission to make defenses at the proper time will waive them.82 A plea

which neither traverses, nor confesses and avoids the declaration, but seeks by indi

rection and inference to avoid the cause of action is demurrable.” Where one

defendant refuses to plead further after a demurrer to his plea in abatement is

sustained, an offer of the other defendants to file a general denial to an amended

complaint on his behalf is properly refused.“ A party cannot claim that an answer

was filed without his knowledge or consent as ground for repudiating it after several

hearings where no affidavit or evidence was oifered in support of his claim." On

transfer of foreclosure proceedings in Connecticut to the superior court by appeal

of part of defendants, a defense pleaded by only a. part of defendants and substan

tially admitted by the answer inured for benefit of all.“ Where a stranger to an

action, cited at instance of defendant, entered a plea of personal privilege and, fur

ther in reply to defendant’s answer, denied under oath her submission to the j uris

diction, the reply supplied any defect in the plea in not making such denial." If

any material facts of a petition are not admitted but denied either directly or

argumentatively, plaintiff has the right to open and close; a denial in affirmative

form will not give it to defendant."

Cases determining sufficiency of particular pleas, answers, or pleadings of de

fense, are assembled in the notes.“ll

Formal parts and frame work of plea 0r unclean—A demurrer to the petition

commencement and dismissal of foreclosure

suit as defense by indorser on a note se

cured by the mortgage. Pekin Plow Co. v.

Wilson [Neb.] 92 N. W. 176. Pics of res

judicata. Fenn v. Roach [Tex. Civ. 'App.]

75 S. W. 361. Answer in action against

sureties on a. constabio’s bond. Moore v.

Rooks [Ark.] 76 S. W. 548. Answer in ac

31. Alexander v. Spaulding, 160 Ind. 176.

66 N. E. 694.

82. It defendant sued on a contract pur

posely omits to make the defense of fraud.

he cannot raise it in an action to set aside

the judgment against him. Cannon v. Cas

tleman [Ind.] 09 N. E. 465. Filing a. plea

in abatement attacking the jurisdiction is

an abandonment of any defense oi! the merits

in the discretion of the court; and where in

terposed after the same question had been

determined on motion to quash service. for

delay only. the court will not relieve defend

ant. Audenrled v. East Coast Mill. Co.. 124

Fed. 697.

38. Engelke & Feiner Mill. Co. v. Grun

thal [Fla] 35 So. 17.

34. Diamond Flint Glass Co. v. Boyd, 80

Ind. App. 485. 66 N. E. 479.

85. Whetstone v. McQueen. 137 Ala. 301.

86. Matz v. Arlck [Conn.] 56 Atl. 630.

37. Sites v. Lane [Tex. Civ. App.) 72 S. W.

873.

88. Sorensen v. Sorensen [Neb.] 94 N. W.

540.

A plea to the jurisdiction of the court

not designate another court which

would have jurisdiction. Hill v. Nelson [N.

J. Law] 57 At]. 411. Answer as against

demurrer. Omaha Sav. Bank v. Rosewater

[Neb.] 96 N. W. 68. Answer in action on

accident policy. Fidelity 8: Casualty Co. v.

Brown [Ind. T.] 69 S. W. 915. Answer in

action to quiet title. Butterfleld v. Graves.

138 Cal. 155. 71 Fee. 610. Answer in action

on note. Berry v. Barton [OkL] 71 Pac.

1074; Harnett v. Holdrege [Neb.] 97 N. W.

H3. Affidavit of defense in suit on note.

Brown v. Ohio Nat. Bank. 18 App. D. C.

598. Aflldavit of defiance by a. corporation in

an action on a note. Andrews v. Blue Ridge

Packing Co.. 206 Pa. 370. Answer pleading

89.

need

tion to recover street assessment as alleging

fraud in acceptance of the work by the

council; allegations therein as constituting

a collateral attack on proceedings of the

council instead 0! a defense; sufficiency of

allegations in general. admissions, and lia

bility to demurrer. Luz: & '1‘. Stone Co. v.

Donaldson [Ind.] 68 N. E. 1014. Answer un

der oath in soire tacias on bail bond. as

against demurrer, under various statutes ap

plying to Indian Territory. Simon V. U. S.

[Ind. T.] 76 S. \V. 280. Plea. of limitations in

action for services. Bacon v. Chapman. 85

App. Div. [N. Y.] 309. Answer in suit to set

aside conveyances as fraudulent as sufficient

in absence of demurrer. Vi’aiker v. Harold

[Or.] 74 Pac. 705. Allegations in separate

paragraph of answer alleging new matter in

an action for balance due on contract. Eells

v. Dumary. 84 App. Div. [N. Y.] 105. Answer

stating defense of breach of warranty to

authorize introduction of evidence. Maugh

v. Hornbeck, 98 Mo. App. 889. 72 S. W. 153.

An answer containing a separate defense

and a. counterclaim is insufficient where both

begin with a reiteration of previous admis

sions and denials in the answer since such

reiterated denials are irrelevant and redund

ant. Blaut v. Blnut. 41 Misc. [N. Y.] 672.

Where matter alleged by defendant in his

answer both as a. defense and a counterclaim

was neither. Judgment for piaintii! is proper

ly rendered on the pleadings. Rensberger

v. Britten [Colo.] 71 Fee. 379.
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is not a proper part of the answer, in Nebraska.“ A paragraph of an answer may be

stricken out where the remaining paragraphs fully cover the same defense.“ A

defense which does not contain new matter is insufficient in law on its face.“ A

denial must not be mingled with a defense,“ but must be stated before and separate

from affirmative allegations of the answer.“ Separate and distinct defenses should

be separately stated.“ Allegations of a. defense in an answer cannot be treated as a

denial, however inconsistent they may be with those of the complaint.“ That cer

tain allegations in his second defense to the first cause of action were stricken out on

motion as irrelevant and immaterial will not prevent defendant from inserting, in

the other defenses mentioned, the allegations thus stricken out." Matters of de—

fense and counterclaim cannot be combined.‘8 More than one defense may be made

by the answer but generally joint defenses must be consistent ;‘° in Montana, how

ever, defendant may plead and rely upon as many defenses by answer as he may

wish though inconsistent with each other."0 Facts supporting objections to suf

ficiency of an amended complaint and the grounds of each must be specified.“ An

aifidavit stating that every plea is true, and all of plaintiff’s claim is disputed, is

sufficient though it does not state the amount due or that plaintiff can give evi

dence as to the part disputed." Plaintiff cannot have the answer stricken at the

trial term for failure to answer each paragraph of each count of the petition where

it follows the petition and adoptsits numbering.“ Where a joint plea is filed in

an action on an unconditional contract in writing, but is verified by one defendant

only and no effort is made by the other to amend, judgment must be given against

him though plaintifi did not object to the plea at the return term.“

40. Code Civ. Proc. 99. Fidelity & Deposit

Co. v. Parkinson [Neb.] 94 N. W. 120.

41. Houston & '1‘. Cent. R. Co. v. Bell

[Tex. Civ. App.] 73 S. W. 56.

42. Code Civ. Proc. :5 494. 500.

New York, 42 Misc. [N. Y.] 270.

48. Jaeger v. New York, 39 Misc. [N. Y.]

543; Leonorovitz v. Ott, 40 Misc. [N. Y.] 551.

Affirmative matter pleading defendant‘s ver

sion of the contract sued on is properly

stricken from an answer of general denial.

Simpson v. Carr. 25 Ky. L. R. 849, 76 S. W.

346; Boyer Wheel Co. v. Dunbar, 25 Ky. L. R.

746, 76 S. W. 386.

44. Code Civ. Proc. i! 500, 507.

v. Mergert, 39 Misc. [N. Y.] 634.

45. This is true though each is a pro tanto

plea. Knight v. Dunn [Fla.] 36 So. 62.

46. Jaeger v. New York, 39 Misc. [N. Y.]

543. '

47. Edison v. Press Pub. Co., 85 App. Div.

[N. Y.] 376.

48. Gen. St. E 612. New Idea Pattern Co.

v. Whelan, 75 Conn. 455. Allegations of a

paragraph in an answer, constituting merely

evidence of other facts alleged. or which, if

intended as a counterclaim, do not state facts

for its allowance to defendant. will be strick

en out. it being improper to plead a coun

terclaim in the same paragraph with the de

fense. Bennett v. Lutz, 119 Iowa, 215, 93 N.

W. 288.

49. General denial and pies. oi! contribu

tory negligence are not inconsistent. Leav

enworth Light & Heating Co. v. Waller, 65

Ken. 514, 70 Fee. 865. Pleas of general de

nial and release in bankruptcy are not in

consistent. Rui't v. Milner, 92 Mo. App. 620.

Defenses in an action on a note that the sig

natures were not genuine and that. it they

were. they were procured by fraud. are not

George v.

Carpenter

inconsistent. Bank of Gleneoe v. Cain

[Minn.] 95 N. W. 308. An answer denying

execution of a note and pleading payment

does not state inconsistent pleas. Bay v.

Trusdell, 92 Mo. App. 377. Defendant in an

action on a. note cannot be required to elect

whether he will rely on failure of considera

tion or breach of warranty. Mallory Com

mission Co. v. Elwood. 120 Iowa. 632, 95 N.

W. 176. Defenses that land was acquired

by accession or as relicted land and that it

was acquired as dry land within boundaries

of an original purchase are conflicting and

cannot be made together. Hail v. Bossier

Levee Dist. Com'rs [La.] 35 So. 976. In an

action for the price of goods sold, defendant

may plead that he did not buy and rescis

sion of the contract [Code. 5 3620]. Cole '7.

Laird [Iowa] 96 N. W. 744. In an action

against a trustee for a balance remaining

after execution of a. trust to sell realty and

pay debts. a. plea that plaintiff had notice

of defendant's sales to others for a. period

longer than that 01! the limitations is not de

fective as inconsistent with a denial or the

trust and a claim of absolute ownership as

plaintiff’s vendee. Irwin v. Holbrook, 32

Wash. 849, 78 Pac. 860. A general denial is

not in conflict with the special defense that

the contract. sued on was ultra vires and

against public policy. Morgan City v. Dal

ton [La.] 36 80. 208.

50. Ball v. Gussenhoven [Mont.] 74 Fee.

871.

51. Code Civ. Proc. §§ 488, 499.

Rowies. 41 Misc. [N. Y.] 313.

52. Baltimore Charter, § 812.

Parker, 97 Md. 319.

53. Green v. Hambrick. 118 Ga. 569.

54. Riley v. Southern Female College. 118

Ga. 849.

Nellis v.

Codd Co. v.
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Bill of particulars—Where defendant sets up an affirmative defense or a coun

terclaim he may be required to furnish a bill of particulars.“ An affidavit by

plaintiff’s attorney in support of a motion for a bill of particulars, on information

and belief, and failing to show that he had any personal knowledge of the facts al

leged therein is insufficient.“°

Denials and traverses—A plea purporting to answer three assignments of breach

of contract in a count of a declaration but failing to answer one is liable to demur

rer." A plea of non est factum is proper to deny execution of an instrument under

seal, and a plea that defendant did not covenant as alleged is inapplicable and may

be stricken on motion." The answer of one defendant to a bill charging a new

promise by such defendant made for himself and the other defendants as agent op

erates as a denial by the other defendants without their appearance.” An answer

in the New York municipal court that defendant has no knowledge sufficient to form

a belief as to any of the allegations in the complaint is a denial.“ An affidavit of

defense in assumpsit must state the facts on which the denial of debt is based.“1

Denials as specific as the allegations they are intended to meet, or which oppose the

spirit and substance of the complaint, or literally deny parts of it, sufiice to raise

issues.“2

the note.”

55. Requiring defendant in action to set

aside transfer of an interest in an estate to

furnish bill of particulars. Toomey v. Whit

ney, 81 App. Div. [N. Y.] 441. Answer in ac

tion for breach of a contract of employment

rendering unnecessary a bill of particulars.

Spitz v. Heinze, 77 App. Div. [N. Y.] 317.

Where defendant in an action for damages

for discharge of a bookkeeper alleged failure

to account, errors. omissions. erasures, and

talsiflcations in defendant's books, plaintiff

was entitled to a bill of particulars of the

various items thus changed. and an alter

native order directing the bill, or the placing

of the books at plaintiff‘s inspection was in

sumcient. Clemons v. Wortman, 85 N. Y.

Supp. 444. Where defendant alleges a coun

terclaim for breach of a contract, setting up

the payment for services and materials,

plaintiff is entitled to a. bill of particulars.

Engineer Co. v. Senn, 86 N. Y. Supp. 1115.

The court may require a set-off to be ac

companied by a bill of particulars. Knight

v. Dunn [F1a.] 36 So. 62.

56. Toomey v. Whitney, 81 App. Div. [N.

Y.] 441.

57. U. S. Fidelity & Guaranty Co. v.

Dampskibsaktieselskabet Habil [Ala.] 35 So.

344.

58. Tillie v. Liverpool & L. & G. Ins. Co.

[Fla] 35 So. 171.

59. Findley v. Cunningham [W. Va.] 44

S. E. 472.

00. Laws 1902. p. 1538.

84 N. Y. Supp. 502.

(ll. Reynolds v. Fahey [Del.] 65 At]. 221.

02. Moore v. Murray [Mont.] 75 Fee. 515.

63. Sufficiency of particular denials: De

nials in answer in an action to foreclose a.

tax lien. Leavitt v. Bartholomew [Neb.] 93

N. W. 856. Mere denial that plaintiffs, or

either of them. can sue raises no issue of

fact. Chamberlain Banking House v. Noyes

[Neb.] 92 N. W. 175. An answer is insuf

flcient which' merely groups the allegations

of the petition and denies them as a whole.

Stephens v. Wilson, 24 Ky. L. R. 1832, 72 S.

W. 338. A sufficient denial of an allegation

Gilmour v. Kenny,

The sufl‘iciency of particular denials in particular actions are treated in

of the complaint is not objectionable because

it ends with the words “other than as here

inafter set forth" and the pleader does not

afterward refer to it. Anderson v. War

Eagle Consol. Min. Co. [Idaho.] 72 Pac. 671.

An answer merely stating that defendant

was informed and believed that the allega

tions of the complaint were not true and

denying them will not raise an issue, a

direct denial being necessary. Code i 243

(1). Avery v. Stewart [N. C.] 46 S. E. 519.

An answer denying “each and every other

allegation in said petition not specifically

admitted" is neither a. general nor special de

nial and is of no value. Dezell v. Fidelity 8:

Casualty Co., 176 M0. 258, 75 S. W. 1102. An

answer that defendant "states and alleges

that he denies each and every allegation" of

the petition is a good general denial though

in bad form. Reiss v. Agrubright [Neb.] 92

N. W. 988. An allegation in an answer that

defendant has no knowledge or information

of the matter in the petition is not a denial

under the Nebraska Code. Wilson v. Neu

[Neb.] 95 N. TV. 502. An answer denying

knowledge and information sufficient to form

a belief as to allegations in specified para

graphs of the complaint which are all the

essential paragraphs is sufficient as a denial

[Code Civ. Proc. § 500.] Hidden v. Godfrey.

SS App. Div. [N. Y.] 496. An answer setting

up several affirmative defenses and conclud

ing with the statement that, “further an

swering, defendant denies each and every

allegation. matter. fact, and thing in the

petition alleged not herein expressly admit—

ted." is indefinite and uncertain and motion

will lie on that ground [Rev. St. 1899, § 604].

Ritchey v. Home Ins. Co., 98 Mo. App. 115.

72 S. W. 44. A denial in an answer that de

fendant is a nonresident on whom substitut

ed service may be made is immaterial since

answcring waives insufficiency of service.

Guenther v. American Steel Hoop Co.. 25

Ky, L. R. 795, 76 S. W. 419. A general de

nial of each charge and allegation in the

complaint except as afterward specifically

admitted, explained or qualified, was not a.
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Admissions by answer.—Allegations of the complaint, petition, or declaration

not denied by the answer, are admitted.“ The plea of the general issue admits the

capacity in which defendant is sued.“ The character of answers in particular ac

tions as admitting allegations by plaintifi and the extent of such admissions are

treated in the note.“

denial of an allegation in a complaint by an

heir to recover lands as to the death of the

person under whom she claimed [Mansf Dig.

Q 5033; Ind. '1‘. Ann. St. 1899, § 3238]. Rick

nor v. Clabber [Ind. T.] 76 S. W. 271. In

an action of unlawful detainer and restitu

tion an oral plea of not guilty is sufficient to

prevent the case from being tried as on de

fault [Gen. St. 1894, c. 84]. Berryhill v.

Healey, 89 Minn. 444, 95 N. W. 814. A gen

eral denial of a. paragraph in a complaint

by an assignee averring ownership by bone

tide assignment, while it admitted execution

and delivery of the assignment, puts in

issue plaintiff's right to sue. Uncas Paper

Co. v. Corbin, 75 Conn. 675, 55 Atl. 165.

Where a complaint alleges that defendants

were and still are doing business under a

certain name, an answer three weeks later

denying the allegation is bad. Nolan v.

Hentig. 138 Cal. 281. 71 Pac. 440. Denials

by answer of material allegations of the

complaint under words, “For a. second, (or

third or fourth) further, separate and dis

tinct defense," are sufficient so long as not

misleading. Hopkins v. Meyer, 76 App. Div.

[N. Y.] 365. Where the opening paragraph

of an answer states it to be an answer to

the petition, a subsequent paragraph deny

ing “each allegation not herein admitted"

refers sufficiently to the petition. Vl'arren

v. Wales [Neb.] 95 N. W. 610. Denial in ac

tion for ejection from train. Tex. & P. R.

Co. v. Lynch [Tex.] 75 S. W. 486. An an

swer alleging that injuries causing death

arose from carelessness, negligence and

fault of the deceased may be required to be

made more definite. McInerney v. Virginia

Carolina Chemical Co., 118 Fed. 653. A plea

of non est factum failing to deny execution

of notes sued on, but averring that the

amount shown by the notes was placed there

by mistake without consideration is incon

sistent as to the issue of execution. Bitzcr

v. Utica Lime Co.. 25 Ky. L. R. 479. 76 S. W.

20. A denial by answers of “the third alle

gation of the complaint" on a bond, that

the condition of the bond has not been com

plied with. and that the amount alleged is

due plaintiffs from defendants. is sufficient

to prevent judgment on the pleadings. Ros

enberg v. Hyman, 84 N. Y. Supp. 171. A

denial on information and belief that de

fendant purchased goods of plaintiff is in

sufficient. Raphael Vi'eill & Co. v. Critten

den, 139 Cal. 488, 73 Pac. 238. Denial of

signature to a note in an affidavit to a plea.

in an action thereon under the Baltimore

charter, suffices to require proof of execu

tion though no denial appears in the plea.

Horner v. Plumley, 97 Md. 271. A denial

in an action for goods sold that defendant

agreed or promised to pay therefor is no

defense where allegations of delivery at de

fendant's request set out in the petition are

not denied. Guenther v. American Steel

Hoop Co., 25 Ky. L. R. 795, 76 S. W. 419.

Denials of answer and amended answer in

action on insurance policy as waiver of

Where admissions by answer are qualified by further state

proofs of loss. Pa. Fire Ins. Co. v. Young.

25 Ky. L. R. 1350, 78 S. W. 127.

04. Turner v. Gilliland [Ind. T.] 76 S. W.

253; Barson v, Mulligan, 7? App. Div. [N.

Y.] 192; Louisville &-. N. R. Co. v. Brooks.

25 Ky. L. R. 1307, 77 S. W. 693; White v.

Costigan, 138 Cal. 564. 72 Pac. 178; Young v.

Beckham, 24 Ky. L. R. 2135, 72 S. W. 1092;

Triska v. Miller [Neb.] 91 N. W. 870. An

answer not denying existence of a contract

pleaded by the petition but averring that

defendant has no knowledge thereof admits

the contract. Howard v. Maysville & B. S.

R. Co., 24 Ky. L. R. 1051. 70 S. W. 631. Al

legation in complaint as to delivery of goods

in an action for the contract price is ad

mitted where not controverted by defend

ant [Mills‘ Ann. Code. I 71]. Oil Creek Gold

Min. Co. v. Fairbanks [Colo. App.] 74 Pac.

543. Where a petition is founded on a writ

ing charged to have been executed by the

other party, failure to file a plea of non

est factum confesses execution so that proof

thereof is unnecessary. Love v. Central Life

Ins. Co., 92 Mo. App. 192. A defective alle

gation of partnership in the complaint is

cured by an answer admitting the relation

though denying all other allegations. Hef

ferlin v. Karlman [Mont.] 74 Pac. 201.

65. Stewart v. Smith, 98 Me. 104. Where

an insurance company changed its name aft

er issuance of the policy sued on, a plea

of general issue admitted the capacity in

which defendant was sued, together with the

change of name and assumption of liability

alleged in the declaration. Ill. Life Ass‘n

v. Wells, 200 Ill. 445, 65 N. E. 1072.

66. Admissions by answer of bankrupt

alleging new matter. Brinkley v. Smith

wick, 126 Fed. 686. Admissions by answer

as to tools used in action by servant for

negligent injuries of master. Hackett v.

Masterson, 84 N. Y. Supp..751. Answer in

action on note against a. corporation as preg

nant with an admission that defendant used

the money. Agle v. Standard Dru‘g Co.

[Mont.] 74 Pac. 135. An admission of partial

liability by answer and evidence will not

support a. verdict for plaintiff generally.

Virginia-Carolina Chemical Co. v. Kirven.

65 S. C. 197. Answer in action to recover

money in possession of defendant as ad

mitting possession alleged in the complaint.

Yank v. Bordeaux [Mont.] 74 Pac. 77. Fail

ure to deny under oath an allegation that a

certain act was done by agent is not an

admission that it was done by the principal.

Leavenworth Light & Heating Co. v. Waller.

65 Kan. 514, 70 Pac. 365. Answer by plaintiff

to defendant's motion to set aside an execu

tion, admitting issuance and levy of the ex

ecution relieving defendant from proof there

of. Meyer Bros. Drug Co. v. Bybee [Mo.]

78 S. W. 579. An answer alleging that a

paragraph of the complaint was so uncer

min and confused as to false and true state

ments that they could not be distinguished

and denying all allegations not admitted

does not admit any facts in the paragraph
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ments, plaintiff cannot take advantage of them by separating them from the accom

panying qualifying statements, especially where they are detrimental to plaintiff’s

claim." An admission by answer becomes an admitted fact in evidence and can be

given to the jury by reading the pleadings or in argument.”

Defenses in general.°°-—Aifidavits of defense need only allege facts indicating,

with reasonable distinctness and precision, a substantial legal defense, and show de

fendant’s good faith.’0 Facts pleaded in the answer, tending to negative falsity of

so characterized. Turner v. Turner [Wash]

74 Pac. 65. Admission by answer as pre

venting defendant from proving that the

amount of goods furnished was less than

the amount charged in the complaint. Ep

stein v. Hankinson. 84 N. Y. Supp. 583.

Where, after insured had attempted to

change the beneficiary in a. life policy, the

company interpleadcd the beneficiary and

paid the amount of the policy into court. it

thereby admitted the validity of the policy

and that the person interplcuded was the

proper beneficiary. Sangunitto v. Goldey.

84 N. Y. Supp. 989. An answer reciting that

defendant admitted the contract set forth

in the complaint to have been the one made

betwaen the parties does not admit any

thing beyond the written contract. where

an additional verbal modification was al

leged in the complaint. American C.. B. & 1.

Works v. Galland-Burke Brew. & Malt. Co..

30 Wash. 178. 70 Fee. 236. An answer alleg

ing that a. claim sued on grew out of mem

bership in a. certain benevolent association

and not otherwise admitting the claimant's

allegation that he was a creditor of the as

sociation. Lackmann v. Supreme Council

[Cal.] 75 Pac. 683. Admission by answer

merely that a. contract was "executed" in

cludes acknowledgment where necessary to

a. valid contract. though it is otherwise if

the term is limited by the contest. Solt v.

Anderson [Neb.] 93 N. W. 205. Where an

answer to an action for damages to goods

shipped pleaded the contract of carriage and

there was no reply. the execution of the

contract was admitted but not the legal ef

fect claimed by defendant. Bowring v. Wa

bash R. Co.. 90 Mo. App. 324. Where a com

plaint alleged assault on plaintiff by de

fendant's conductor. and the answer denied

generally. and defendant pleaded specially

that plaintiff refused to pay his fare and

the conductor removed him gently from the

car, there was no admission in the answer

which plaintiff could urge as showing as

sault where he failed to prove the assault.

De Waltoff v. Third Ave. R. Co., 75 App.

Div. [N. T.] 351. An answer in an action for

death of a pedestrian killed by a train deny

ing that the engineer by exercise of care

could have seen decedent's perilous position

and avoided killing him does not admit that

decedent could not see the train or was un

aware of its approach. Pharr v. Southern

R. Co. [N. C.] 45 S. E. 1021. Where defend

ants are fully advised of the exact nature

of a claim by plaintiff's bill of particulars

and admit the receipt of the money sought

to be recovered in their answer. but allege

that it was properly paid out. that the

money was not recoverable by plaintiff as

alleged will not prevent recovery the de

fense of payment not being sustained. U.

S. v. Fidelity Trust Co., 121 Fed. 766. A

general denial in an answer in criminal con

versation followed by an allegation of

knowledge and consent of plaintiff concern

ing whatever relations were had with plain

tiff's wife is not an admission of fact for

the trial. but only for purpose of pleading.

Rudd v. Dewey [Iowa] 96 N. W. 973. An

answer admitting defendant to be the own

er ot‘ certain premises and then. on informa

tion and belief denying “each. all and every

the other allegations in said complaint con

tained." held to admit ownership at time al

leged in complaint. Kcating v. Mott. 86 N.

Y. Supp. 1041.

67. Clark v. Missouri. K. & T. R. Co. [Mo.]

77 S. W. 882.

68. Dyas v. Southern Pac. Co.. 140 Cal. 296.

73 Pac. 972.

69. Sufficiency of particular defenses"

Affidavit of defense to the common counts

for goods sold and delivered. Kenworthy

v. Hirst. 124 Fed. 995. Sufi’iciency of plea

of fraud and timely offer to rescind in ac

tion on note. Farkas v. Monk [Ga.] 46 S. E.

670. Action for money had and received.

McCormick Harvesting Mach. Co. v. Stires

[Neb.] 94 N. W. 629. Allegations of de

fense in action for services. Kraus v. Ag

new, 80 App. Div. [N. Y.) 1. Action for

personal injuries. Uggla v. Brokaw. 77

App. Div. [N. Y.] 310. Allegations of de

fense in action to recover damages for false

representations in sale of mining property.

Stratton’s Independence v. Dines, 126 Fed.

968. Sufficiency of answer as setting up de

fense in action on note. Farkas v. Monk

[Ga] 46 S. E. 670. Pleading defense of debts

or other obstacles to administration. in ac

tion against administrator. Scott v. Sea

board A. L. R. Co., 118 S. C. 463. A plea

against a holder of a negotiable note. alleg

ing fraud in procuring the signature. must

allege notice to the holder before he acquir

ed the note. Tower v. “'hip. 53 W. Va.

158. A demurrer to pleas alleving altern

tlon of a contract after execution. without

knowledge of sureties. may be sustained

where that issue is made on other pleadings.

so that the surety is entitled to all evidence

he could present under the former pleas.

U. S. Fidelity & Guaranty Co. v. Dampskib

sakticselsknbet Hubil [Ala.] 35 80. 344. An

answer pleading discharge in bankruptcy

as a. defense to an action on contract must

show in what federal court the petition

was filed, and allege facts showing jurisdic

tion of such court, in order to admit proof

of the discharge. Bailey v. Kraus. 81 N. Y.

Supp. 492. Sufficiency of answer pleading

limitations jointly and severally for each

of defendants. so as to allow them to prove

limitations separately as to the particular

portions of the entire tract sued for in tres

pass to try title. Henning v. Wren [Tex.

Civ. App.] 75 S. W. 905.

70. Rule 78 of the lower court. Brown

v. Ohio Nat. Bank. 18 App. D. C. 598.
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representations as charged in the complaint, are proper matters of defense.u That

a paragraph of the answer purports to be only a partial answer does not make it in

sufficient as to such part, if sufficient facts are alleged to constitute a defense." A

demurrer must be sustained to a defense, in an answer containing a general denial

and matter pleaded as a defense, where the only issue raised 'is that made by the

denial." A state court must take notice of a discharge in bankruptcy where prop

erly pleaded as a defense.“ An order will not lie making absolute a rule for judg

ment for want of sufficient afidavit of defense, where defendant sets up fraud, and

want of consideration and general denial, though the affidavit is wanting in definite

ness." Where plaintiff sought damages for transfer to him of a spurious note and

mortgage, defendants could allege facts, occurring after commencement of the ac

tion, tending to validate the instruments, as a partial defense in reduction of dam

ages." An administratofis answer pleading limitations to a demand against the

estate goes to the defense of both real and personal assets." A plea, puis darrein

continuance, setting up a release of the interest of one of several for whose benefit

a suit in debt was brought is a substantial defense as to his interest.'m In an ac

tion for knowingly keeping a vicious dog which bit plaintiff, allegation by answer

that plaintiff was trespassing on defendant’s premises when bitten is not an aflirma

tive defense." A defense in an action for use of a horse, that defendant was to

keep it for its use, whether made by general denial, or specially, in confession and

avoidance, is the affirmation of a new fact.Ro In an action by the assignee of a

chose in action, defendant can only make such defenses as existed against the as

signer before notice of the assignment.81 Where one count in a complaint for in

juries was in case, for negligence, and the others in trespass, for wantonness, a de

murrer will lie to pleas of contributory negligence directed to the whole complaint,

they being bad as to the latter counts.“2 Defenses to a petition for distribution

under a will, alleging that cross petitioner was omitted from the will by mistake,

and that provision is made for her in the third, clause, are inconsistent, and the

county court may require an election.“

Matter of abatement.“—A law authorizing brief statement of special matter in

defense does not supersede pleas in abatement for setting up dilatory defenses.85

Every plea in bar to the whole action must be sufiicient in averments, if true, to de

feat the whole action.“ One pleading in abatement must usually stand on the

judgment and cannot plead to the merits without waiving objections to the jurisdic

tion.“7 A plea of res judicata in bar must set up enough of the pleadings or pro

71. Stratton's Independence v. Dines, 126

Fed. 968.

72. Clinton County Com‘rs v. Davis [Ind.]

69 N. E. 680.

73. Jaeger v. New York, 89 Misc. [N. Y.]

543.

74. Wood v. Carr, 24 Ky. L. R. 2144, 73 S.

W. 762. .

75. Lengert v. Chaninel, 205 Pa. 280.

76. Code Civ. Proc. i5 507, 508. Gabay

v. Deane, 77 App. Div. [N. Y.] 413.

77. Findley v. Cunningham, 53 W. Va. 1.

78. Probate Court of Westerly v. Potter

ER. 1.] 55 Atl. 524.

79. Leonorovitz v. Ott, 40 Misc. [N. Y.]

551.

80.

81.

Palmer v. Smith [Conn.] 56 Atl. 516.

Code. § 3461. Petersen v. Ball [Iowa]

97 N. W. 79

82. City Delivery Co. v. Henry [Ala.] 34

So. 389.

Curr. Law, Vol. 2-76.

83. Bollinger v. Knox [Neb.] 92 N. W.

994.

81. Sufficiency of plea of abatement in

statutory action. for penalty for seduction

or bastardy, as giving plaintiff a better

writ. State v. Lannoy, 30 Ind. App. 335, 65

N. E. 1052. In a suit to enforce a vendor's

lien against several tracts of land, a plea

in abatement as to the tract against which

the lien should go, and its sufficiency to'

meet the lien, is insufficient. where it fails

to state that lien was released as to the

other parcels. and where it sought relief

against other parties as to a matter not ap

pearing on the face of the complaint. Dia

mond Flint Glass Co. v. Boyd. 30 Ind. App.

485, 66 N. E. 479.

85. Stewart v. Smith, 98 Me. 104.

80. Action by city on contractor's bond.

Newark v. New Jersey Asphalt Co., 68 N. J.

LawI 458V

87. F‘arrand v. Kavanaugh [Mich.] 93 N.

W. 1083.
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CUOtlillgS in the former suit to show that the same point was in issue," but is not

required to set forth the pleadings and judgment in the other case, and where the

action is on contract, it need not plead that the contract is indivisible,“ and need

not show afiirmatively that no appeal was taken from the judgment.” A defense,

in assumpsit, that defendant is not executor, the capacity in which he is sued, is

waived, unless pleaded in abatement.01 A promise set up in a plea in bar in an ac

tion of contract must be averred to be in writing, if a writing is required." A

highly penal statute set up as a bar to an action on contract must be applied by pre—

cise averment of facts to bring the case within it.“3 A plea of personal privilege,

alleging residence in a different county, need not state aflirmatively that the pleader

has not submitted to the jurisdiction.“ An averment that the cause of action arose

in another county, where plaintifi could have sued, complied with the rule requiring

a plea in abatement to give plaintifi a better writ." Where a stranger asked leave

to intervene and afterward withdrew her motion, on leave, without filing a plea of

intervention, and defendant filed no plea against her until after the term, her right

to plead personal privilege on ground of residence in another county remained on

her citation into court at instance of defendant.“ In an action for goods sold and

retained, defendant cannot plead in bar the contract and its breach." An averment

by answer that “more than three years have elapsed since the date of the alleged

promise before this action was brough ” sufficiently pleads the bar of limitations."

An exception, pleading limitations, is sufficient for dismissal of a petition, where the

amount of the claim not barred is insufficient to give jurisdiction.0n Where defend

ant answered in abatement for misnomer alleging its true name, judgment cannot

be entered on the merits against defendant, but plaintiff should amend or the ac

tion should be abated.‘ A plea in abatement for failure of service on a corpora

tion, because the process was served on one who could not receive it, must al

lege that he was not a proper person at time of service instead of at the time of

filing.2 An answer seeking to set up another pending action as a bar is liable to de

murrer, where it does not plead that the other action was brought without leave of

court.8

Matters which must be specially pleaded—Special pleas of matter provable

under the general issue are properly stricken out,‘ or demurrer sustained to the

88. Keen v. Brown [Fla.] 35 So. 401.

89. Sufficiency of plea in general. Mal

lory v. Dawson Cotton Oil Co. [Tex. Civ.

App.] 74 S. W. 953.

90. Fenn v. Roach & Co. [Tex. Civ. App.]

75 S. W. 361.

91. Stewart v. Smith, 98 Me. 104.

92, 93. Allegheny Co. v. Allen [N. J. Err.

& App.] 55 Atl. 724.

M. Sites v. Lane [Tex. Civ. App.] 72 S. W.

873.

95. Tex. & P. R. Co. v. Lynch [Tex.] 75

S. W. 486.

00. Sites v. Lane [Tex. Clv. App.] 72 S.

W. 873.

97. Dalton v. Bunn, 137 Ala. 175.

98- Code. Q 138. Pipes v. N. C. Mica. Min

eral & Lumber Co.. 132 N. C. 612.

90. Roller v. Zundelowitz [Tex. Civ. App.]

73 S. W. 1070.

1. Code Civ. Proc. i! 671, 774, 777. Clark

\'. Or. Short Line R. Co. [Mont.] 74 Pac. 734.

2. Ohio Oil Co. v. Griest, 30 Ind. App. 84,

65 N. E. 534.

3. Code Civ. Proc. § 1628. Schieck v.

Donohue. 77 App. Div. [N. Y.] 321.

4. Southern R. Co. v. “'llson [Ala.] 35

So. 561; Moore v. Croth'wsit, 135 Ala. 272;

Bolton v. Mo. Pac. R. Co.. 172 Mo. 92. 72 S.

W. 530: Jenkins v. Chism. 25 Ky. L. R. 736.

76 S. W. 405. Additional pleas amounting

only to the general issue. Consumers' E. L.

& St. R. Co. v. Pryor [Fla.] 32 So. 797. In

trespass defendant may be refused leave to

file pleas setting up facts proper to be shown

under the general issue of not guilty. En

gelke & F. Mill. Co. v. Grunthai [Fla.] 35

So. 17. A special plea in an action for in

juries, alleging that defendant's employes

did all in their power.to prevent the accl

dent, alleges matter provable under the gen

eral issue. Montgomery St. R. v. Hastings

[Ala.] 35 So. 412. A plea to a declaration in

ejectment following a. plea of general issue,

and denying possession of the entire tract

should be stricken out, all evidence on pos

session being admissible under the general

issue. Crandall v. Lynch. 20 App. D. C. 73.

Separate defenses in an action against a city

for salary as city clerk. alleging abolition

of the office and absence of employment.

failure 01‘ plaintifl to report for duty or to

perform duties of the office, may be stricken

out on motion, as they are provable under
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pleas.“ Sustaining a demurrer to answer alleging matter constituting a defense,

but which might have been proved under a general denial is not prejudicial,‘ though

such special defense is allowable in Colorado.’ Exclusion of pleas averring facts

as to which issue is raised by other pleas is proper.8 Illegality of a contract," where

it does not appear on the face of the instrument pleaded,1° invalidity of an ordi

nance,11 payment," accord and satisfaction,13 estoppel,“ the statute of frauds,“ ex

cept in an action before a justice in Missouri,‘6 or in Iowa, where demurrer will

lie," the bar of limitations,18 discharge in bankruptcy," the ultra vires character of

acts of associations,20 and contributory negligence,21 as defenses, must be specially

pleaded. New matter in avoidance of terms of a contract, execution of which is

admitted by defendant, and happening after execution, must be specially pleaded by

answer.22 ' If plaintiff pleads part payment to avoid limitations, defendant need

not specially plead the statute, but a general denial puts the burden on plaintiff.23

Where defendant intends to rely on a fact not included in the allegations necessary

to the declaration, he must allege it precisely in the answer.“ A plea alleging

failure of consideration must allege the facts showing failure.” An answer plead

ing a former judgment in bar must allege that it is in full force and effect.20 A

plea of fraud in representations must show that they were false." A plea of

rescission of contract in a suit thereon must allege facts constituting a rescission

good at law.28 A plea averring that a. contractor employed to do work in a certain

time was delayed by acts of the employer, must state the extent of the delay, or that

it equalled the delay in completing the work after the period.”

Confession and avoidance.‘°—A plea in confession and avoidance confessing

the general denial. Cooley v. New York, 85

App. Div. [N. Y.] 107.

5. U. S. Fidelity 8: Guaranty Co. v. Damp

skibsaktieselskabet Habil [Ala.] 35 So. 344.

Nowlin v. State, 30 Ind. App. 277, 68 N. E.

54; Payne v. Moore, 31 Ind. App. 360. 66 N.

E. 483; Maris v. Masters, 31 Ind. App. 235,

67 N. E. 699.

6. Geode v. Elwood Lodge, 160 Ind. 251,

66 N. _E. 742; Hedi-10k v. Robbins, 30 Ind.

App. 595. 66 N. E. 704.

7. Matter provable under the general is

sue may he pleaded by special defense.

Stratton's Independence v. Dines, 126 Fed.

968.

8. U. S. Fidelity & Guaranty Co. v. Damp

skibsaktieselskabet Habil [Ala.] 35 So. 344.

9. Horton v. Rohltt [Neb.] 95 N. W. 86.

10. Hillsboro Oil Co. v. Citizens' Nat.

Bank [Tex. Civ. App.] 75 S. W. 836.

11. Weaver v. Cannon Sewer Co. [Coio.]

70 Pac. 953.

12. Action on attachment undertaking.

Waller v. Deranleau [Neb.] 94 N. W. 1038.

Where there is no plea of payment in an

action for services. d'efendant cannot com

plain that deductions were not properly

made for payments. Gardner v. Avery Mfg.

Co., 117 Wis. 47, 94 N. W. 292.

13. Fogii v. Boody [Conn.] 56 Atl. 526.

14. Union State Bank v. Hutton [Neb.]

95 N. W. 1071; Read v. Citizens' St. R. Co.,

110 Tenn. 316, 75 S. W. 1056; George B. Lov

ing Co. v. Hesperian Cattle Co., 176 M0. 330,

75 S. W. 1095; Leschen 8: Sons Rope Co. v.

Craig [Colo.] 71 Pac. 885.

15. St. Louis, I. M. & S. R. Co. v. Hall

[Ark.] 74 S. W. 293; Kramer v. Kramer, 90

App. Div. [N. T.] 176. A motion to dismiss

an action for breach of an oral contract

should not be allowed because the contract

is within the statute of frauds, where de

fendant pleaded the general denial only.

Banta v. Bantu, 84 App. Div. [N. Y.] 138.

18. Young v. Ledford. 99 Mo. App. 565.

74 S. W. 443.

17. Marr v. Burlington, C. R. 8: N. R. Co.

[Iowa] 96 N. W. 716.

18. Rev. Codes 1899, 5 5184. Satteriund

v. Beal [N. D.] 95 N. W. 518; Cone v. Hyatt,

132 N. C. 810; Anderson v. McNeal [Miss.]

34 So. 1. Proc. Act, May 25, 1887. Barclay

v. Barclay, 206 Pa. 307. It will not avail to

plead the wrong statute. Blakely v. Ft.

Lyon Canal Co. [0010.] 73 Pac. 249.

19. Bailey v. Kraus, Si N. Y. Supp. 492.

%. Building association. Williams v.

Verity, 98 Mo. App. 654, 73 S. W. 732; Weber

v. Ancient Order of Pyramids [Mo. App.]

78 S. W. 650.

21. Ball v. Gussenhoven [Mont] 74 Fee.

871; Southern R. Co. v. Shelton, 136 Ala.

19]; Mcinerney v. Virginia-Carolina Chem

ical Co.. 118 Fed. 653.

22. England v. Denham, 93 Mo. App. 13.

23. Good v. Ehrlich, 67 Kan. 94, 72 Pac.

545.

24. Supreme Tent, K. of M. v. Stensiand,

105 Ill. App. 267.

25. Meyer v. Bloch [Ala.] 35 So. 705.

26. Hornick v. Holtrup, 25 Ky. 1.. R. 1030,

76 S. W. 874.

2?. Reed v. Gold [Va.] 45 S. E. 868.

28. Deck Duplicator CO. v. Fulghum, 118

Ga. 836.

29. U. S. Fidelity & Guaranty Co. v. Damp

skibsaktieselskabet Habil [Ala] 35 So. 344.

80. Sufliciency of plea of confession and

avoidance in action for fraud in sale of land.

Baker v. Sherman, 75 Vt. 88.
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nothing and making only hypothetical admissions is insuflicient.‘1 Failure to aver,

in a plea of payment to another than plaintiff, that proofs of loss had been filed

with an insurance company, as required in a policy, is immaterial since the com

-pany could waive the conditions." Where after a denial an answer confesses and

avoids, the latter plea will be taken as true, and plaintiff will be entitled to judg

ment for the amount determined by the pleading.“ An answer to a petition de

claring on a judgment, which admits the jurisdiction of the court that rendered

the judgment, and its rendition, and pleads limitations, stating that the judgment

accrued more than 10 years before the action was commenced, confesses the judg

ment as pleaded.“

§ 4. Replication or reply and subsequent pleadings. Pleadings after plea

and occasion for them—The proper method to object to a plea of set-off as im

proper, undcr the statute, is by replication." New matter alleged in the answer

must be taken as true in absence of a replication," or. reply," unless it states no

defense or might have been raised under the general denial." When defendant

does not appear and no one appears for him at trial, it cannot proceed with a plea

unanswered.” One' replication only can be filed to a plea."0 A similiter may be

added even after verdict.“ After general denial by defendant, plaintiff cannot

take advantage of an admission in a special plea as if made generally.“ A general

allegation of title by defendant in partition gives him-the right to prove any facts

showing such title so that plaintiff may assail it on any ground without special

plea in avoidance." A denial in a reply, on information and belief, of aifirmatire

matter in the answer suiliccs to prevent judgment on the pleadings for want of a

re 1 .“p yRequisites and sufficiency of such plaadings.“——A reply cannot be entitled as

81. Action against carrier for loss of Where defendant in partition alleged title

baggage. Baleeby v. Cent. R. of N. J.. 40 In a certain grantor at a certain time. such

Misc. [N_ YJ 269_ allegations were denied though plaintiff did

82. Brooks v. Metropolitan L. Ins. Co. nOt reply [Rev. St. 1895. art. 1193]. Knte

[N. J. Law] 56 Atl. 168. man v. Carroll [Tex. Civ. App.] 70 S. W. 563.

33. Bani: of Monett v. Stone, 93 Mo. App. 38. Laws 1899, p. 152. Babcock v. Max

292_ well [limit] 74 Pac. 64.

34. Price v. Cievenger. 99 Mo. App. 536, 39. Moreland v. Bebber. 102 Ill. App. 571

74 S. W. 894. 40- Templeman'n Adm’r v. Pugh [V3.1 46

35. Hall v. Greene. 24 R. I. 286. S. E. 474.

36. Brinkley v. Smithwick. 126 Fed. 686. 41- “'interburn v. Par-low, 102 Ill. App,

37. Muller calling for reply: Answer as 368.

stating new matter under Code Civ. Proc.

§ 516. requiring a. reply. Burr v. Union

Surety & Guaranty Co., 86 App. Div. [N. Y.]

546. Where defendant answered a. complaint

to recover possession of realty, alleging that

plaintiff was a minor and that his equity of

redemption had been cut of! by foreclosure

sale at which defendant purchased. plaintiff

was required to reply to'prevent surprise

to defendant. Timhle v. Russell. 41 Misc.

[N. Y.] 577. A claim that defendants are

estopped from defending on the ground of

fraud or recovering their counterclaim al

leged must be pleaded or it is not available.

Pratt v. Hawes. 118 Wis. 603. 95 N. W. 965.

Matter not reqnlrlng reply: A defense to

a complaint in the ordinary form for recov

ery of possession of realty. that the only

title of plaintiffs was from tax sales void

because the taxes were invalid. is not new

matter requiring a reply. Cuenln v. Hal

bouer [Colo.] 74 Pac. 885. Where part of an

answer is insufficient within itself or by

reference to other parts to constitute a. sepa

rate defense. but is merely a. repetition of

other parts, no specific denial is needed.

Boucher v. Powers [Mont.] '14 Pac. 942.

42. De Waltoff v. Third Ave. R. Co.. 75

App. Div. [N. Y.] 851.

43. Kuteman v. Carroll [Tex. Civ. Appl

70 S. W. 563. ‘

44. \Valton v. Wild Goose M. 8: T. Co.

[C. C. A.] 123 Fed. 209.

45. Sufficiency of particular plenum":

Replicatinns in action on fire insurance

policy. Cassimus v. Scottish Union & Nat.

Ins. Co., 135 Ala. 256. Replication in ac

tion for breach of contract demurrable as

neither denial nor confession and avoidance

of the plea. Louisville &. N. R. Co. v. John

son. 135 Ala. 232. A general denial. to an

answer pleading res Judicatn. setting out

with particularity the pleadings. issues, and

Judgment, ails-"ing that parties and issues

are not identical. does not put in issue the

plea. of res Judicata as it does not deny all

of the allegations set forth in the answers.

Small v. Reeves. 25 Ky. L. R. 729. 76 B. “X

395. A replication to defendant's plea al—

leging a verdict in in prior suit on the clrlim

made by plaintiff. which merely alleged that

plaintiff's plea of rcooupment in the former

suit was directed only to special counts in

the complaint which were not submitted to
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a defense.“ It should show specifically the allegations of the answer it denies.“

It must not amount to a departure from the complaint.“l
New matter can he

pleaded in reply only when the answer contains' new matter." Denials separately

paragraphed may be joined in the same reply with matters of avoidance." A

reply to a defense in the answer cannot be divided into two separate pleadings and

one be denominated a “second defense?“

reply to each distinct material matter.“

Plaintiff replying to a double plea must

Plaintiff, in one pleading entitled “Re

ply and demurrer,” may raise issues of law as to part of the defense in the answer

and issues of fact as to the remainder.“8 A denial in a reply that plaintiff “alleges

that he denies, all and singular, the allegations in said answer which set up a

counterclaim,” is sufficient.“ A reply denying each and every allegation of the

answer inconsistent with statements in the petition is insufficient on motion to

make more specific.“

All well pleaded facts in a. reply are taken as true in absence of a rejoinder,

and in absence of evidence all allegations of the answer denied by the reply are

the jury and failing to show that the plea

was withdrawn or disallowed or deny a find

ing for plaintiff extinguishing the claim

against defendant. was insufficient 0n de

murrer. Fidelity & Deposit Co. v. Robert

son. 136 Ala. 379. Where the complaint al

leged an amended application for life in

surance and the answer denied this setting

up athrmatively the whole transaction and

the reply did not put in Issue such aflflrma

tive matter but alleged an estoppei to plead

it, the signing of the amended application

was not in issue after demurrer sustained

to the reply. Hughes v. N. Y. L Ins. Co., 32

Wash. 1. 72 Pac. 452.

48. Church v. Pearne, 75 Conn. 350.

41. Western Mattress Co. v. Potter [Neb.]

95 N. W. 841.

48. Sufl’iciency of reply as to allegations

of answer and whether objectionable as de

parture from complaint in action on fire ins

surance policy. Franklin Ins. Co. v. Feist,

31 1nd. App. 390. 68 N. E. 188.

Pleading: hell departure: Reply in suit

for cancellation of bonds as departure from

complaint. Union St. R. Co. v. First Nat.

Bank [Or.] 72 Pac. 586. A reply. in quieting

title, alleging that plaintiff joined in a deed

from defendant's grantor the premises by

express agreement to be held in trust for

plaintifl, states a new cause of action where

the petition alleges legal title in plaintiif.

Elder v. “'ebber [Neb.] 92 N. W. 126. Reply

in action for breach of contract as setting

up a different contract from the one alleged

in the complaint. McCorkle v. Mallory, 30

Wash. 632. 71 Pac. 186.

Pleadlngl held not departure: Allega

tions of replication in action on quantum

meruit a merely explaining plaintiff's denial

of the answer not as stating it new cause

of action entitling defendant to judgment

on the pleadings. Cook v. Gallatin R. Co.

[Mont] 73 Pac. 181. A replication alleging

a. waiver of condition subsequent in an in

surance policy or a forfeiture on a. breach

of the policy is not a departure though the

declaration did not plead the condition that

being a. matter of defense. Tilils v. Liver

pool 8: L. 8: G. Ins. Co. [FIL] '35 So. 171.

Where plaintiff recites that defendant is a

fraternal beneficiary association under a

namg by which it 'ssued a policy. it is nev

ertheless no departure to deny that it is

such an association pleading the statutes of

its organization where defendant answers

that such is its character. Baltzell v. Mod

ern Woodmen, 98 Mo. App. 153, 71 S. W.

1071. Where a petition alleged that deceas

ed was a. member of a beneficial association

in good standing at his death, and the

answer alleged suspension for nonpayment

of dues, allegations in the reply that he was

unconscious when the last dues were pay

able, that the association had written no

tice of his sickneSs, and that it was its duty

to pay the dues, is not a. departure requir

ing the reply to be stricken out. Smith

v. Sovereign Camp of Woodmen [Mo.] 77

S. W. 862. Where defendant had pleaded a

counterclaim and asked affirmative relief

ll'id plaintiff‘s amended petition was strick~

on because it changed the cause of action

in the original petition, plaintiff, after dis

missing the original petition, could file a

replication to defendant’s answer denying

defendant's counterclaim and pleading the

cause of action in the amended petition as

a counterclaim to defendant's counterclaim;

he was not barred from relief under the

rule that no recovery can be had on a cause

of action first alleged in the reply not with

in the general scope of the petition [Rev.

St. 1899. 5 4499]. Morrison Mfg. Co. v. Roach

[Mo. App.] 78 S. W. 644.

49. Sexten v. Shrlver [Neb.] 95 N. W. 594:

Snyder v. Johnson [Neb.] 95 N. W. 692. New

matter cannot he pleaded in a reply to set

out a new cause of action not charged in the

petition or to aid its averments. Kllment v.

Torpin Grain Co. [Neb.] 97 N. W. 587. New

matter in the reply may be stricken out

though it might be a valid counterclaim

against the counterclaim in the answer if

pleaded as an original cause of action. Sny

der v. Johnson [Neb.] 95 N. W. 692. YVhei-e

an answer is only a traverse a reply should

not set out new matter. McKay v. Hender

son. 24 Ky. L. R. 1484, 71 S. W. 625.

50, 51. Church v. Pearne, 75 Conn. 350.

52. Jackson v. Pa. R. Co. [N. J'. Law] 54

Atl. 532.

53. Church v. Pearne, 75 Conn. 350.

54. Perry v. Levenson, 82 App. Div. [N.

Y.] 94.

55. Gross v. Scheel [Neb.] 93 N. W. 418.
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taken as untrue." Where a general denial and a special answer stating facts

barring recovery were filed to a complaint and a reply of confession and avoidance

was filed to the answer, judgment was properly given for defendant on the plead

ings because plaintiil' refused to plead further after a demurrer was sustained 'to

the reply."

§ 5. Demurrers.“ Nature and kinds and grounds for each—The causes

for demurrer fixed by statute are exclusive.“ Demurrer will lie only for a defect

apparent on the face of a pleading,“o and cannot be aided by facts appearing in

other parts of the record.“1 If any cause of action or defense appears the rem

edy will not lie,62 or where the pleading shows sufficiently what the adverse party

is required to answer." General demurrer will not reach a defect in form.“ Am

biguity and argumentativeness are formal defects at common law and ground for

special demurrer, but such demurrers are abolished in Florida.” Whether the

amount given in a complaint as necessary to redemption by a junior incumbranccr

includes improper sums cannot be raised by demurrer.M A demurrer to a corn

plaint, against a city for services rendered, on the ground that defendant had no

authority to employ plaintiff except by resolution or ordinance, will not lie, the de

fense being presentable on trial.“

Demurrer will lie to a declaration containing repugnant allegations in the

same count."

56. Gray v. U. S. Sav. & Loan Co., 25 Ky.

L. R. 1120, 77 S. W. 200.

57. Hibberd v. Trask. 160 Ind. 498, 67 N.

E. 179.

58. Mode of objection as between de

murrer and other remedy, see post, § 10.

50. Mader v. Plano Mfg. Co. [8. D.] 97 N.

W. 843.

00. Citizens' E. L. 6': P. Co. v. Gonzales

W. P. Co. [Tex. Civ. App.] 76 8. W. 577.

General demurrer will lie only for defects

clearly appearing in a pleading. Everett

v. O’Leary [Mlnn.] 95 N. W. 901. Petition

failing to ask any relief. Southern R. Co.

v. State. 116 Ga. 276. Complaint showing on

its face that a lien sought to be foreclosed

has expired. Williamson v. Joyce, 140 Cal.

669. '14 Fee. 290. Estoppei may be raised by

demurrer where the essential facts appear

in the petition. Stone v. Cook [Mo.] '18 S.

W. 801. Defense of res judicata may be

made by demurrer where facts in support

appear from the bill of complaint. Keen v.

Brown [Fla] 35 So. 401. An objection to

the jurisdiction in an action on contract on

the ground that it was to be performed in

another county cannot be raised by demurrer

where the petition does not disclose that

fact. Currie Fertilizer Co. v. Krish, 24 Ky.

L. R. 2471, 74 S. W. 268. A demurrer to a.

petition in divorce on the ground that it

shows condonation will not lie unless the

statements of the petition plainly show acts

amounting to condonation. Diedrich v. Died

rich [Neb.] 94 N. W. 536. Demurrer will lie

to a complaint alleging acts which defend

ant had the right to do and alleging no

negligence in the performance. Fisher v.

Seaboard A. L. R. Co. [Va.] 46 S. E. 381.

61. Brooks v. Metropolitan L. Ins. Co. [N.

J. Law] 56 Atl. 168. Demurrer will not lie

to a. complaint because of matter not appear

ing therein but in a note to which it refers

and which plaintiff offers to produce. Dav

ison v. Gregory, 132 N. C. 389.

82. Picker v. Weiss. 39 Misc. [N. Y.] 22.

Demurrer to complaint for breach of trans

General demurrer will not lie to a petition, declaration, or com

portation contract. Seaboard A. L. R. Co.

v. Main, 132 N. C. 445. If a complaint for

wrongful death states a cause of action on

any theory, demurrer will not lie. Chicago.

I. & L. R. Co. v. Barnes [Ind.] 68 N. E. 166.

A demurrer to an answer is suflicient only

when the answer in fact contains no de

fense. The rule applies to pleadings in

mandamus. Finley v. Ter. [0kl.] 73 Pac.

273. If a complaint states a cause of action

in any amount demurrer will not lie though

It does not warrant the full amount claimed.

Ingham v. Ryan [Colo.] 71 Pac. 899. If a

petition is so defective that recovery cannot

be had, an oral motion to dismiss in the

nature of a general demurrer will lie at any

time. Kelly v. Strouse. 116 Ga. 872. A

complaint to set aside conveyances is not

demurrable because it cannot be determined

therefrom what ground plaintiff will rely

upon. Murphy v. Crowley. 140 Cal. 141, 73

Pac. 820. Where a complaint states a cause

of action on a note, it cannot be objected by

demurrer that plaintiif is not entitled to

recover costs and attorney‘s fees. Bessemer

Sav. Bank v. Rosenbaum Grocery Co., 137

Ala. 530. While an averment in a complaint

by a member of a corporation that he was

possessed of title in common with other

members to its property was a. conclusion of

law, it will not render the complaint de—

murrable where it avers sufficient facts to

entitle plaintiff to prove his cause. William

son v. “'ager. 90 App. Div. [N. Y.] 186.

63. Code 1883. § 260. Seaboard A. L. R.

Co. v. Main, 132 N. C. 445.

64. Beiknap v. Billings [Vt.] 56 Atl. 1'74;

iiialberti v. United Elec. Co. [N. J. Law] 54

Atl. 261.

05. State v. Jennings [Fla.] 35 So. 986.

60. Kelley v. Houts, 30 Ind. App. 474,

N. E. 408.

07. Burns‘ Rev. St. 1901. §

66

342, subd. 5.

Greenfield v. Johnson. 30 Ind. App. 127, 65

N. 542.

08. Fla. Cent. & P. R. Co. v. Ashmore, 43

Fla. 272.



2 Cur. Law. PLEADING § 5. 1207

plaint containing one good count or paragraph.” Matters of defense cannot be

raised by general demurrer.To Exceptions to an amended answer in equity, be

cause it does not set up any defense, are in the nature of a special demurrer."

Pleading conclusions not facts will be cause for demurrer,‘r2 but otherwise as to too

broad a prayer," or as to too broad allegations of damage where no recovery is

sought thereunder." A demurrer may be sustained to certain paragraphs of a

pleading where any evidence admissible thereunder is admissible under other issues

in the case."

Pleading specially matter provable under the general issue pleaded is ground

for demurrer," except in Mississippi." Demurrer will not be sustained to a de

fective answer where the complaint is insufficient." A complaint stating a cause

of action against one of several defendants is good against a joint demurrer."

Separate demurrer of one co-defendant challenges the complaint as to him as

though he were sole defendant.” Demurrer by one of several defendants to a com

plaint for failure to state a cause of action, and improper joinder of causes of ac

tion, cannot be sustained where the complaint is sufficient as to him, however de

60- Wolf v. Alton. 103 Ill. App. 587: Lake

Erie & W. R. Co. v. Charman [Ind.] 67 N. E.

923; Hudson v. Hudson [Ga.] 46 S. E. 874.

\Vhere a complaint separately states two

causes of action, if either statement contains

i'acts sufficient to constituteacause of action,

the complaint is good as against a general

demurrer directed to it as a whole. Hindie

v. Holcomb [Wash] 75 Pac. 873. A demurrer

to a complaint setting up two causes of ac

tion will be overruled where one cause is

sufficient. and the other cause will be strick

en. Crosby v. Lehigh Valley R. Co.. 128 Fed.

193. A demurrer to the whole petition is

properly overruled when only one para

graph is defective. Albin Co. v. Kuttner. 25

Ky. L. R. 1100, 77 S. W. 181. A demurrer

to the whole complaint will be overruled if

one paragraph states a cause of action.

Bagley v. Weaver [Ark.] 77 S. W. 903. A

demurrer to the second count of a. complaint

is not improperly overruled where each count

embraces the same cause of' action and the

first one is sufficient. Rawlinson v. Chris

tian Press Ass'n Pub. Co., 139 Cal. 620, 73

Fee. 468. Where one of three counts of a

petition is voluntarily stricken by plaintiff,

a demurrer to the whole petition will not

lie if either remaining count sets up a good

cause of action. Hay v. Collins, 118 Ga. 243.

Too general averments in one count in a

complaint are not reached by demurrer to it

and another count sufficiently specific.

Southern R. CO. v. Wilson [Ala.] 35 So. 561.

Where a. petition states a good cause of ac

tion for debt and foreclosure of a. lien that

attorney's fees asked cannot be recovered

will not make it so defective that general

demurrer to the whole petition will lie. Sav

age v. Dinkler [Oki.] 72 Pac. 366.

70. Delay as destroying right to enforce

ment of a contract is a matter of defense.

Gummer v. Malrs. 140 Cal. 535, 74 Pac. 26.

Where an answer in a suit on notes alleged

that they were payable only out of certain

profits which had not accrued. it cannot be

objected on demurrer to the answer that the

agreement was verbal and could not be

proved against the notes. Hatzel v. Moore,

125 Fed. 828.

71. Yates v. Continental Ins. Co., 207 Ill.

512. 69 N. E. 779.

72. Failure of a plea alleging failure of

consideration to show the facts constituting

failure. Meyer v. Bloch [Ala.] 35 So. 705.

73. That a declaration claims other or

greater damages than plaintiff is entitled to

under the case made is not ground for

demurrer. It is the proper pleading to test

the extent of recovery. Tillis v. Liverpool

& L. 8: G. Ins. Co. [Fla.] 35 So. 171.

74. That a. count in a. declaration sets up

elements not entering into the measure of

damages is not ground for demurrer where

it does not allege a. cause of action for dam

ages proper to he recovered thereunder.

Cline v. Tampa Waterworks Co. [Fla.] 35

So. 8, 9.

75. Noah v. German-American Bldg. Ass'n.

31 Ind. App. 504, 68 N. E. 615. Demurrer will

lie to a. paragraph of an answer where the

facts pleaded may be shown under another

paragraph. Field v. Campbell [Ind. App.]

67 N. E. 1040.

76. U. S. Fidelity & Guaranty Co. v. Damp

skibsaktieselskabet Habil [Ala.] 35 So. 344.

Demurrer will lie to a pleaded defense

when issue should have been taken by denial.

George v. New York. 42 Misc. [N. Y.] 270.

Demurrers to pecial answers are properly

sustained where the matter pleaded is ad

missible under the general denial. Maris v.

Masters. 31 Ind. App. 235, 67 N. E. 699; Now

lin v. State, 30 Ind. App. 277. 66 N. E. 54;

Hedrick v. Robbins. 30 Ind. App. 595, 66 N.

E. 704; Geode v. Elwood Lodge No. 166 K.

P., 160 Ind. 251. 66 N. E. 742; Payne v. Moore.

31 Ind. App. 360. 66 N. E. 483. A demurrer

will lie to a paragraph of an answer in an

action for alienation of affections, alleging

that separation was due to plaintiff’s fault

since that can be shown under the general

denial if competent. Jenkins v. Chism, 25

Ky. L. R. 736, 76 S. W. 405.

77. Merchants' & F. Bank v. Calmes

[Miss] 35 So. 161.

78. State v. Wheatley, 160 Ind. 183. 66

N. E. 684.

79. Rocllford v. School Dist. No. 11 [3. D.]

97 N. W. 747. Joint demurrer will not lie

to a complaint where it states a cause of

action good against either defendant. VVar

ner v. James, 88 App. Div. [N. Y.] 567.

80. Frankel v. Garrard, 160 Ind. 209. 66 N.

E. 687.
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fective as to the other defendants!1 A demurrer for defect of facts will lie un

less the complaint states a cause of action in favor of all plaintiffs.82 The rule

applies to cross complaints." That avcrments in a petition are in the alternative

will not be ground for special demurrer.“ A counterclaim may be tested by de

murrer," but an objection that it is insufficient in law on its face is not ground

for demurrer."

Demurrer will not lie to a motion to strike an aflidavit for interpleader.“ De

murrer to a return to an alternative writ of mandamus is treated as a demurrer in

other actions at law in Florida.“

Misjoinder of parties is not generally ground for demurrer," but nonjoinder

of parties is a demurrable “defect” in South Dakota"0 and Colorado.“1 And de

fect of parties plaintiff, apparent on the face of a petition, may be ground of de

murrer.92 Misjoinder of causes of action in a pleading, count, or paragraph, is

ground for demurrer,” in which all defendants may join,“ special demurrer being

the remedy in Illinois for joindcr of two causes in a single count.“ Failure of

the complaint to show jurisdiction of the parties will not warrant demurrer in

New York,98 except in the municipal court." It will lie to a petition where the

only amount recoverable under its allegations is insufficient to give the court juris

diction." The absence of right to sue a municipality or municipal officers may be

raised by demurrer.” The defense of usury cannot be raised by demurrer to a bill

or complaint to foreclose a mortgage for both principal and interest where it afl‘ccts

only the interest.1 Departure in pleading is a matter of substance and general de

murrer is the remedy,2 but that a party is surprised or placed at disadvantage by

81. Shilling Co. v. Reid & Co., 42 Misc.

[N. Y.] 94. Where a. cause of action is stated

against a defendant he cannot demur for

misjoinder of parties defendant [Code Civ.

Proc. § 488]. Hall v. Gilman. 77 App. Div.

[N. Y.] 458.

82. Halstead v. Coen, 31 Ind. App. 302, 67

N. E. 957.

83- A demurrer will lie to a paragraph of

a joint cross-complaint failing to state a

cause of action in favor of both cross-com

plainants. Deane v. Indiana Macadam &

Const. C0. [Ind.] 68 N. E. 686.

84. Personal injury case. San Antonio v.

Potter [Tex, Civ. App.] 71 S. W. 764.

86. Bluut v. Blaut, 41 Misc. [N. Y.] 572.

80. Code Civ. Proc. § 495. Hudson River

W. P. Co. v. Glens Falls G. & E. L. Co., 90

App. Div. [N. Y.] 513.

87. It is not a pleading. Meyer v. Bloch

[Ala] 36 So. 705.

88. State v. Jennings [Fla.] 35 So. 986.

89. Frankel v. Garrard, 160 Ind. 209, 66

N. E. 687. An objection that there are too

many plaintiffs cannot be made by demurrer

[Burns' Rev. St. 1901, 5 342]. Frankel v.

Garrard, 160 Ind. 209. 66 N. E. 687. A de

murrer to the complaint for misjoinder of

parties is not within a statute allowing de

murrer for defect of parties [Rev. Code Civ.

Proc. 5 121]. Mader v. Plano Mfg. CO. [8.

D.] 97 N. W. 843.

90. Rev. Code Civ. Proc. § 121. Madei- v.

Plano Mfg. Co. [8. D.] 97 N. W. 843.

91. A special demurrer for defect of par

ties will lie for nonioinder of those only

without which a. decree cannot be rendered

[Civ. Code, § 51]. Blakely v. Ft. Lyon Canal

Co. [Colo.] 73 Fee. 249.

92. It may be waived by answering with

out demurrer. Stewart v. Miles [Mo. App.]

79 S. W. 988.

98- Reed v. Reed [Neb.] 98 N. W. 76: Id.

73; Thomas v. Dabblemont, 31 Ind. App. 146.

67 N. E. 463. Where a declaration contains

only one count embracing two causes 0!

action [Pub. St. c. 167, § 2, cl. 4]. Shattuck

v. Marcus. 182 Mass. 572, 66 N. E. 196.

94. Uniting causes of action against four

persons. three residents and one nonresi—

dent of the county. the action against the

latter being equitable and one in which the

other defendants are not interested, is ground

for joint demurrer by all defendants. Town

send v. Brinson, 117 Ga. 375.

95. Chicago City R. Co. v. O'Donnell, 20'!

Ill. 478, 69 N. E. 882.

96. Demurrer will not lie because the

complaint does not show that none of the

parties lived in the county. Hall v. Gillman,

77 App. Div. [N. Y.] 464.

07. Failure of a complaint in the city

court to recover on a city officer‘s bond to

show that the surety resides in the county

is ground for demurrer. Perlman v. Gunn,

41 Misc. [N. Y.] 166.

98. Gaddis v. W. U. Tel. Co. [Tex. Civ.

App.] 77 S. W. 37.

99. The right to sue a. town [or unliqui

dated damages from breach of contract with

water commissioners may be raised by de

murrer [Laws 1900. p. 1119. c. 451]. Hol

royd v. Indian Lake. 85 App. Div. [N. Y.]

246. A complaint against county commis

sioners for trespass is demurrahle since a

county cannot be sued for tort in the ab

sence of statute allowing such action. Hitch

v. Edgecombe County Com'rs. 132 N. C. 573;

9012. Patterson v. Berry [C. C. A.] 125 Fed.

2. Tillis v. Liverpool & L. & G. Ins. Co.

[Fla.] 36 So. 171. That a reply to a traverse

sets up new matter is ground for demurrer.

McKay v. Henderson, 24 Ky. L. R. 1484, 71
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an amendment to a petition is not ground for demurrer in Georgia.‘ Special de

murrer will not lie to a petition for failure to exhibit deeds and other papers where

the allegations therein referring to them were mere matters of inducement and the

cause of action was not based on them nor any relief asked entirely as to them.‘

Form, requisites, and sufi‘iciency.‘--A demurrer on the ground that the peti

tion shows no personal liability of defendants is too general,“ but one “for the vrea

son that said complaint does not state a cause of action” is sufficient in form.’ A

demurrer for misjoinder of ‘causes of action in the language of the statute is in

suficient.a Where two replications are filed to a plea, a demurrer failing to state

to which replication it is directed is insufficient.“ The defects in a pleading spe

cially demurred to should be pointed out specifically.1° Demurrer will lie to a

plea of contributory negligence, addressed to a complaint in three counts, two of

which were in trespass.u General demurrer setting up the plea of limitations

goes to the entire petition and will be sustained, if the facts alleged show the bar,

though special exceptions to particular allegations are not well taken)“. A de

murrer to four paragraphs of a reply, for failure to state facts sufiicient for a de

fense or reply to the answer, and a demurrer to another paragraph for failure to

constitute a reply to the answer, are not in proper statutory form.“ Where para—

graphs of a reply were addressed separately to paragraphs of the answer, a demur

rer will not lie, on the ground that neither of the paragraphs sufficed to avoid

“both” paragraphs of the answer.“ An oral motion to be permitted to demur at

the trial term without stating grounds of the demurrer is properly overruled.15

Refusal to permit defendants to demur to a complaint after the jury is sworn is

proper, where they state no ground, and offer no written demurrer, and the C011]—

plaint seems sufiieient."

Issues made by demurrer.—A demurrer searches the record," unless excep

S. W. 625. I! an amendment to petition ma.

terially changes the cause demurrer to the

whole petition will lie at that time. Kelly

v. Strouse, 116 Ga. 872. That a. supplemental

complaint bringing in defendant's trustee in

ground on which it is based [Civ. Code, §

51]. Blakely v. Ft. Lyon Canal Co. [Colo.]

73 Pac. 249. A demurrer not specifically

pointing out the defect in the complaint may

be overruled [Code Civ. Proc. 5 490]. Leon

bankruptcy merely alleges the latter's rep

resentative capacity and prays judgment

as in the original complaint 1: not ground

for demurrer when there is an answer filed

[Code Civ. Proc. § 1207]. Latimer v. Mc

Kinnen, 85 App. Div. [N. Y.] 224.

8. Wells v. “’elis, 118 Ga. 812.

4. Horne v. Muliis [Ga.] 46 S. E. 663.

‘5. Snfliciency of demurrer to alternative

writ of mandamus in Florida. State v. Jen

nings [Fla.] 35 So. 986. Special demurrer

to petition as denying title shown by it to

exist. Horne v. Mullis [Ga.] 46 S. E. 663.

Special demurrer to plea of fraud and otter

to rescind in action on note. Farkas v.

Monk [Ga.] 46 S. E. 670.

Certificate accompanying demurrer. 21

Laws Del. p. 269. c. 126, requiring a. de

murrer to be accompanied by certificate of

counsel that he believes it good in law and

that it is not made for delay is not repealed

by 21 Laws Del. p. 582, c. 303. Newton v.

People's R. Co. [Del.] 55 Ati. 2.

6. Harris-Emery Co. v. Pitcairn [Iowa]

98 N. W. 476.

7. Toledo, t. L. d: W. R. Co. v. Beery,

31' Ind. App. 556. 68 N. E. 702.

8. Code Civ. Proc. 6 488. subd. 7. Davis v.

New York. 75 App. Div. [N. Y.] 518.

9. Fidelity & Deposit Co. v. Robertson.

136 Ala. 379.

10. A special demurrer must specify the

ard v. Donoghue, 79 App. Div. [N. Y.] 632.

Demurrer to the complaint for ambiguity and

uncertainty is insufiicient where it does not

specify the defects. Canfleld v. Jeannette

[Colo.] 72 Pac. 1062. A special demurrer

founded on terms of a. contract neither set

out in, nor made a. part of. the petition. will

not be considered. Haber, etc.. Hat CO. v.

Southern Bell Tel. 8: T. C0. [Ga.] 45 S. E.

696.

11. City Delivery Co. v. Henry [Aim] 84

So. 389.

12. Biuntzer v. Hirsch [Tex. Civ. App.] 75

S. W. 326.

18. Burns' Rev. St. § 360 (Horner‘s Rev. St.

1901. § 357). Sovereign Camp Woodmen v.

Haller. 30 Ind. App. 450, 66 N. E. 186.

14. Franklin Ins. Co. v. W'olt. 30 Ind. App.

534. 66 N. E. 756.

15. Kelly v. Strouse. 116 Ga. 872.

10. Cook v. Gallatin R. Co.. 28 Mont. 340.

72 Pac. 678.

17. It relates back to the first defect in

substance in the pleadings. Massey v. Peo

ple. 201 ill. 409, 66 N. E. 392. Demurrer to

a plea will be carried back to a defect in

the petition. Stott v. Chicago. 205 Ill. 281.

68 N. E. 736. Demurrer to the answer should

be carried back to the petition ii‘ the latter

is defective. Hoskins v. Southern Nat. Bank.

24 Ky. L R. 2250. 73 S. W. 786. A demurrer

to plaintiff‘s reply is properly carried back
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tion is not taken after overruling a demurrer to a complaint, when the court may

properly refuse to carry a demurrer to the answer back, and sustain it as a demur

rer to the complaint." It admits all material facts well pleaded in the pleading

to which it is addressed," but not conclusions of law," nor facts not well pleaded."

It admits the truth of allegations attacked only for the purpose of determining

their legal eil'ect.22 Whether a complaint contains irrelevant or redundant matter

will not be considered on demurrer for failure to state a cause of action.“ A de

murrer for defect of parties plaintifi raises only the'question whether other per

sons should be brought in as plaintiffs, and does not affect the right of the plain

tiif in court." A demurrer for want of legal capacity to sue reaches only personal

disability, or want of title to the character in which plaintifi sues, but does deal

with sufficiency of the complaint as stating it cause of action." Where an answer

consisted of two parts, a general denial, and matter pleaded as a defense, a de

murrer “to the defense set up in the answer” is not made to the denial, but to the

defense.“ A demurrer to a complaint on contract, for indefiniteness and uncer

tainty of the contract, goes to plaintiff’s right of action, and the propriety of the

specific claim for damages cannot be considered." A demurrer for want of suf

iicient facts will not reach misjoinder of causes."

Hearing and decision on demurrer.’°—-A demurrer should be disposed of be

fore a decree on the main issues.“0 Refusal to consider a demurrer in eilcct over

rules it.“

to the first paragraph of defendant's answer,

and sustained as to it, if insufficient. Chesa

peake 8: O. R. Co. v. Riddie‘s Adm‘x. 24 Ky.

l.. R, 1687, 72 B. W. 22.

18. Ricknor v. Clabber [Ind. T.) 76 S. W.

,1
..i .

ll). Demurrer admits the truth of all facts

stated in the complaint. Budd v. Howard

Thomas Co.. 40 Misc. [N. Y.] 52. On de

murrer to the complaint for failure to state

a cause of action all facts alleged therein

and all to be inferred by reasonable in

tendment are admitted. Hall v. Gilman, 77

App. Div. [N. Y.] 458. Defenses set up by

answer will be taken as true on demurrer.

though they deny insufficiently the allega

tions of the complaint. Saleeby v. Cent. R.

of N. J., 40 Misc. [N. Y.] 269. On demurrer

to part of an answer alleging new matter

as defense, allegations of the complaint. not

denied in such defense, will be treated as

admitted. Eells v. Dumnry. 84 App. Div.

[N. Y.] 105. A demurrer to a plea alleging

an agreement by plaintiff's attorney with

defendant's attorney for a settlement admits

the authority of the former to make the

agreement. Strattner v. Wilmington City

Elec. Co.. 3 Pen. [Del.] 453. An allegation

in a complaint, that defendant railroad com

pany owed a. certain duty as to carriage of

live stock. is admitted by demurrer. Toledo.

St. L. & W. R. Co. v. Beery, 31 Ind. App, 556,

68 N. E. 702. Where a. complaint alleged

injuries from negligence of another, de

scribing the flre causing the injury, and

stating that the person injured tried to put

out the fire as was her duty, a demurrer

admitted the duty as stated, so that contrib

utory negligence could not be charged.

Burnett v. Atl. Coast Line R. Co.. 182 N. C.

261.

20. Fish v. McGann. 205 Ill. 179, 68 N. E.

761. General demurrer. State v. Porter

[Neb.] 95 N. W. 769. Mere conclusions in

complaint by servant against master for in

After demurrer sustained there is no cause pending on which a finding

juries as not admitted by demurrer. In

dianapolis 8: G. R. T. Co. v. Foreman [Ind.]

69 N. E. 669. Negligence alleged as the

proximate cause of an injury. Prokop v.

Gulf. C. & S. F. R. Co. [Tex. Civ. App.] 79

S. W. 101. Allegations that defendants are

,conspiring to obtain exclusive control of a

certain business, to control prices, and to

destroy competition, are mere conclusions

of law. Park & Sons Co. v. Nat. Wholesale

Druggists' Ass'n. 175 N. Y. 1, 67 N. E. 136.

A demurrer to a complaint, admitting an al

legation therein as to the construction of

statutes and decisions of another state, will

not conclude the court as to the proper

construction of such laws and decisions.

Finney v. Guy. 189 U. S. 335, 47 Law. Ed. 839.

21. A matter which the courts cannot

consider is not well pleaded. Gillette v.

Peabody [C010, App.] 75 Pac. 18. A demurrer

to a pleading does not admit facts not well

pleaded. as facts which cannot be shown

by parol to contradict recitals in the in

strument sued on. Bower v. Chess & W. Co.

[Miss] 35 So. 444.

22. Jacobs v. Vaill, 67 Kan. 107, 72 Pac.

530.

23. Budd v. Howard Thomas Co., 40 Misc.

[N. Y.] 52.

24, 25.

N. W. 489.

26. Jaeger v. New York, 39 Misc. [N. Y.)

543.

27. Kenny v. Knight. 119 Fed. 475.

28. Sin-oyer v. Pittenger, 31 Ind. App.

158. 67 N. E. 475.

20. Overruling demurrer to plea as harm

less, where defense relied on could not have

affected plaintiff's right to recover. Bullock.

etc.. Elec. Co. v. Coleman, 136 Ala. 610.

80. Deckert v. Chesapeake Western Co.

[Va] 45 S. E. 799.

31. Fidelity & Casualty CO. v.

[Ind. T.] 69 S. W. 915.

McKenney v. Mlnahan [Wis.] 97

Brown
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can be made." Overruling a demurrer to the petition will not prevent a finding

of no cause of action after the evidence." Dismissal may follow after a demurrer

is sustained to the petition, unless plaintiff asks leave to amend.“ A law allowing

pleading over after demurrer overruled, merely allows the attack, in other ways,

on the pleading, during trial and not on appeal.” After overruling a demurrer

to a statement in assumpsit, judgment may be entered against defendant without

allowing him to file an aflidavit of defense." A general demurrer by defendant,

unnecessarily assigning grounds therefor, may be sustained, though for a ground

not assigned." If a rejoinder to a replication only raises an issue already made

plaintiff is not prejudiced by overruling a demurrer to it." Where pleas of con

tributory negligence in an action for personal injuries were eliminated on demur

rer, no charge on that ground can be given." A case may be decided on the

pleadings, after sustaining a demurrer to the answer, without allowing plaintifi

to introduce the answer as his own evidence.“ Parts of an amendment to an an

swer based on an untenable theory may be stricken on demurrer, though the de

murrer did not raise that precise objection.‘1 A paragraph of an answer consist

ing of allegations of new matter must be considered on demurrer apart from pre

ceding admissions and denials.“ Where a complaint fails to state a cause of ac

tion, a demurrer to the answer as pleading a defense, when denial was the way to

take issue, will be overruled.“ Where the contract, in a suit thereon, shows no

cause of action, on demurrer to the petition the exhibit will be considered.“ A

complaint demurred to ore tenus at trial cannot be added by the answer, but must

be liberally construed.“ Without specific allegations of damage suffered and no

proof of damage taken, judgment cannot be rendered on overruling a demurrer to

the complaint, for the full amount of the bond sued on." Where defendant filed

a cross complaint, after an order had been entered sustaining a demurrer to the

complaint by a co-defendant, but before judgment on the demurrer, and plaintiif

answered the cross complaint before entry of judgment on the demurrer, the lat

ter judgment could be entered before disposing of issues on the cross complaint."

Overruling a demurrer to a complaint on an indemnity contract, because it alleged

expenses paid by plaintifi to the sheriff, in caring for property which should not

have been joined, is not prejudicial to defendant, since the claim may be taxed as

costs, to be paid by the losing party.“ Judgment on demurrer unreversed con

cludes the parties as to all questions necessarily raised by the demurrer,“ and is

conclusive of facts admitted thereby, where defendant elects to abide by the de

murrer.‘o

32. Cardweii v. Stuart, 92 Mo. App. 586.

33. Sporer v. McDermott [Neb.] 96 N. W.

232.

$4. Gaddis v. W. U. Tel. Co. [Tex. Civ.

App.] 77 S. W. 37.

85. Acts 25th Gen. Assembly, c. 96. Bu

chanan v. Blackhawk Coal Works, 119 Iowa.

118, 93 N. W. 51.

36. Bridgeman Bros. Co. v. Swing. 205 Pa.

479.

37. Granite Bldg. Co. V. Saville's Adm‘r

[Va.] 43 S. E. 351.

88. Pope v. Glenn Falls Ins. Co.. 136 Ala.

670.

39. City Delivery Co. v. Henry [Ala.] 34

So. 389.

Yates v. People, 207 111. 316. 69 N. E.

775.

41. Fidelity & Deposit Co. v. Nisbet [Ga.]

46 S. E. 444.

42. Code Civ. Proc. § 500.

ary, 84 App. Div. [N. Y.] 106.

Eells v. Dum

97? George v. New York, 42 Misc. [N. Y.]

44. Gardner v. Continental Ins.

Ky. L. R. 426. 75 S. W. 283.

45. Sufiiciency of complaint in ejectment.

Wis. L. I. & C. Co. v. Pike 8: N. L. Ice Co..

115 Wis. 377, 91 N. W. 988.

50:0. Disosway v. Edwards [N. C.] 46 S. E.

Co., 25

47. Williamson v. Joyce, 140 Cal. 669, 74

Pac. 290.

48. Clark‘s Code (3d Ed.) 5 466. Seaboard

A. L. R. Co. v. Main, 132 N. C. 445.

49. Georgia. N. R. Co. v. Hutchins [Ga]

46 S. E. 659.

50. Fish v. McGann. 205 III. 179, 68 N. E.

761. Dates, though given under a videlieet

in a pleading, must be taken to be correct

on hearing a demurrer to the pleading. Where

the pieader announces that he will stand

by them, and does not elect to amend after
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§ 6. Gross complaints and answers.‘1—Defendants cannot recoup damages

where they gave no notice of the defense.“2 Allegations purely defensive in char

acter will not sustain a counterclaim." The items of damages claimed by way of

recoupment or set-off must be averred.“ All facts necessary to show the right

must be pleaded as in a complaint or petition." A joint cross complaint must state

a cause of action in favor of both cross complainants.“ A judgment cannot be set

ofi under a plea of payment for use and benefit." A set-oil cannot be granted

where defendant asks no affirmative relief.Isa An answer setting up a counter

claim is substantially a petition and a reply to it is likewise an answer to a peti

tion; both claims being established, judgment must go for the excess shown.“

Until plaintiff has served his reply, he cannot require a bill of particulars as to

a counterclaim to prepare for trial, it not being needed to prepare the reply ;°‘° but

defendant filing a counterclaim may be required to file a bill of particulars,“1 unless

the necessary information is in possession of plaintiff and he refuses to give it."

A stock certificate pledged by plaintiils to defendant for a loan is not the foundar

tion of a. cross complaint asking foreclosure of a mortgage for balance due in an

action against a building and loan association to compel satisfaction of the mort

gage, and need not be made an exhibit."

The particular subjects of cross complaint, counterclaim or set oil, are treated

in a particular topic,“ but some of the cases have been collected here as illustrating

the character of, and manner of, urging the right.“ A cross petition may only be

demurrer sustained. Parliament of Prudent 58- Stewart v. Gorham [Iowa] 98 N. W.

Patricians v. Marr, 20 App. D. C. 363. 512.

51. Statutes construed. Code Civ. Proc. 54. Beck Duplicator Co. v. Fulghum, 118

5! 2938, 2946. 501. 502 and Consolidation Act Ga. 836. An item of oi‘i‘set cannot be re

§ 1347 (Laws 1882. c. 410) as to counter

claims in district courts of New York con

strued. Lundine v. Callaghan. 82 App. Div.

[N. Y.] 621.

Sufliciency of particular pleadingi: Coun

terclaim in action against agent as showing

right to commission. Picker v. Weiss. 39

Misc. [N. Y.] 22. Counterclaim in action for

goods sold. Guenther v. American Steel

Hoop Co.. 25 Ky. L. R. 795. 76 S. W. 419.

Answer in action for breach of contract as

constituting a. counterclaim. Punteney

Mitchell Mtg. 00. v. Northwall Co. [Neb.] 91

N. W. 868. Cross complaint for injunction

and allegations therein as mere conclusions

of fact Chicago. I. & E. R. Co. v. Incl.

Natural Gas & Oil Co. [Ind.] 68 N. E. 1008.

“here a bill to quiet title questions defend

ant's claim to the property. a cross bill set

ting up his mortgage and asking foreclosure

is not a departure. Jenkins v. Jonas Schwab

Co. [Ala.] 35 So. 649. An answer in tore—

closure setting up a Judgment lien of one

defendant and asking afiirmative relief, duly

served on all co-defendants. will be treated

as a cross complaint to support the judg

ment enforcing the lien. Hibernia. Sav. &

Loan Soc. v. London 8: L. Fire Ins. Co.. 138

Cal. 257. 71 Pae. 334. An answer in an action

to recover for services to defendant's in

testate under a contract. alleging that plain

tii! and deceased entered into a different con

tract which deceased fully performed and

under which plaintiff received property of

greater value than his services was not a.

counterclaim entitling defendant to judg

ment on plaintiffs failure to reply. Hatcher

v. Dabbs, 133 N. C. 239.

52. Action for goods sold. Fredrick Mfg.

Co. v. Devlin [C. C. A.] 127 Fed. 71.

covered unless pleaded. Waller v. Deranleau

[Neb.] 94 N. W. 1038.

55. Allegations in an answer state no

set-oi! or counterclaim to a. complaint for

services where they state that plaintiff re

ceived property without stating whether as

a. purchase, loan, gift. or payment. or wheth

er the property had been returned. Bennett

v. Lutz, 119 Iowa. 215. 93 N. W. 288.

56. Deane v. Ind. Macadam & Const. Co.

[Ind.] 68 N. E. 686. -

67. Sayles‘ Rev. Civ. St. art. 751, requires

a plea setting up a. counterclaim to state

distinctly its nature. Stagirs’ Heirs v. Piland

[Tex. Civ. App.] 71 S. W. 762.

$8. Hiliman v. Edwards [Tex. Civ. App.)

74 B. W. 787.

59. Turney v. Baker [Mo. App.] 77 B. W.

479.

60. Fidelity Glass Co. v. Thatcher Mfg.

Co.. 88 App. Div. [N. Y.] 287.

01. Where the answer denied that plain

ili’fs had fully performed the contract sued

on as alleged in the complaint with a. spec

ified exception, and as counterclaim al

leged a breach by plaintiff and asked dam

ages. plaintiffs were entitled to a bill of

particulars specifying the instances of the

breach and the damages. Hopper v. Weber

84 App. Div. [N. Y.] 266.

82. Mendelson v. Frankel, 84 N. Y. Supp

586.

68. Coppes v. Union Nat. Sav. Loan Ass’n

[Ind. App.] 69 N. E. 702.

84. Set-oil! and Counterclairn.

65. Unliquidated damages which cannot

be the subject of set-oi“! are those arising

out of tort. Lloyd v. Manufacturers & M.

W. Co.. 102 Ill. App. 651. Orders on a prop

erty owner to laborers. given by a. contractor
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instituted by leave of the court.“

thorize the filing of a cross petition.‘n

§ 7. Amendments.“

Leave to file an amended answer does not au

When allowed—Amendments which cure merely form

al defects in a pieading,‘m and amendments which are clearly in furtherance of

in removal of buildings, are proper sub

jects of counterclaim in an action by the

contractor or his assignces to foreclose a

lien for the removal [Code Civ. Proc. § 691].

Boucher v. Powers [Mont] 74 Pac. 942. A

counterclaim for breach of warranty in sale

of live stock is not bad because consisting of

items for care of the stock. Mallory Com

mission Co. v. Elwood. 120 Iowa, 632. 95 N.

W. 176. A claim originating in tort may be

set up by way of recoupment as a defense

to a claim originating in contract where both

arise from the same subject-matter and may

be settled in the same action. Lloyd v.

Manufacturers' & M. Warehouse Co., 102 Ill.

App. 651. A cause of action for negligence

of plaintiff in employing a dishonest servant

who stole goods of defendant cannot be set

up as a counterclaim in an action for Work

done and materials furnished by plaintii!

[Code Civ. Proc. § 501]. Lundine v. Calla

ghan. 82 App. Div. [N. Y.] 621. in action by

administrator for price of goods purchased

at administrator's sale, debts due defendant

from intestate could not be pleaded as coun

terclaim. Hancock v. Hancock's Adm'r, 24

Ky. L. R. 664. 69 S. W. 757. Where it was

agreed in an action against a receiver that

matters of set of! and counterclaim could

be shown under a general denial, the court.

at conclusion of the evidence. could direct

the receiver to file an additional answer of

set off and counterclaim founded on the same

items and facts so that judgment could be

given thereon for the receiver. Whiteomb

v. Stringer. 160 Ind. 82, 66 N. E. 443. In an

action for admeasurement of dower in realty

of which plaintiff alleged that her husband

was seized during coverture and which be

conveyed without her joinder to another, a.

claim for damages against her as her hus

band‘s devisee cannot be made the subject

of counterclaim [Code Civ. Free. I 501].

Burnett v. Burnett, 86 App. Div. [N. Y.] 886.

Where a suit was brought by a. grantor to

set aside a. deed for fraud. a plea by defend

ant of a prior fraud of plaintiff against him

in purchase by defendant from a third per

son of farm lands for which defendant con

veyed the property covered by plaintiff's

deed was not a. counterclaim [Civ. Code §

57]. Rensberger v. Britton [0010.] 71 Pac.

379. Defendant in a suit to restrain dis

tributing of water to others which is claim

ed by plaintiff under a contract made by de

fendant with plaintiff and a third person

may file a. cross complaint alleging illegality

of the contract and join the third person

with plaintiii.’ as party defendant thereto

[Code Civ. Proc. 5 442]. Goodall v. Verdugo

Canon Water Co., 138 Cal. 308. 71 Pac. 354.

Where defendants counterclaimed in action

for goods sold for price of new tools re

quired because of defects in the goods pur

chased. and it was proved that the tools

could not be used for any other purpose, the

counterclaim could not be allowed. Fredrick

Mfg. Co. v. Devlin [C. C. A.] 127 Fed. 71.

06, 67. Bullltt v. Eastern Ky. Land Co.

[Ky.] '19 S. W. 217.

68. Right to file amended answer in ac

tion on insurance policy. Pa. Fire Ins. Co.

v. Young, 25 Ky. L. R. 1350. 78 S. W. 127.

On appeal: Amendment of plaintiff‘s cause

of action in the appellate court under Rev.

St. 1899. § 4079. Carson v. Waller [Mo. App.]

78 S. W. 656.

69. The complaint may be amended by

writing changed dates on it. Chamberlain

v. Lowenthal, 138 Cal. 47, 70 Pac. 932. A

technical defect in an answer in the munic

ipal court may be amended when not cal

culated to mislead [Code Civ. Proc. § 2232].

Van Deventer v. Foster. 87 App. Div. [N.

Y.] 62. A writ may be amended to insert

an ad damnum clause or other formal claim

for damages [Gem St. 1902. § 643]. Vincent

v. Mutual Reserve Fund Life Ass'n, 75 Conn.

650. After verdict and judgment.. a petition

may be amended in the federal circuit court

to show citizenship of plaintiff where his

residence was already alleged [Rev. St. §

964]. Mexican Cent. R. Co. v. Duthie, 189

U. S. 76. 47 Law. Ed. 715. In an action

against two defendants on notes. plaintiff

may amend allegation as to execution of

the notes by inserting “them” for “him.”

Thompson F. 8: Mach. Works v. Glass. 136

Ala. 648. Contest of an answer in garnish

ment may be amended to cure failure to spec—

ify in what respect the answer is untrue

[Code. 2106]. Curtis v. Parker. 136 Ala. 217.

An amendment striking the words "suing for

the use" of another from a declaration in

tort is properly allowed it being only a

matter of form. Chicago & A. R. Co. v.

Murphy, 198 111. 462. 64 N. E. 1011. A clerical

error in the declaration which could not

have misled defendant may be amended at

the close of plaintiff‘s case. Mc'l‘iver v.

Grant Tp. [Mich.] 91 N. W. 736. A de

murrer to a complaint using the wrong

christian name of a testator may be amended

as to the name. Blum v. Dabritz, 78 N. Y.

Supp. 207. After issues joined in an action

for injuries from a defective sidewalk. on

objection that the petition did not show

where the injury occurred. plaintiff may

amend his petition by adding the name of

the city and county, where the petition shows

the action t’o be against such city and suffi

ciently locates the place of accident by

streets. Guthrie v. Finch [0kl.] 75 Pac. 288.

‘Nhere. during trial, plaintiff objects to evi

dence for defendant for formal defect in the

answer, defendant should be allowed to

amend as to such defect. Ward v. Davis

[Neb.] 97 N. W. 437. W'here plaintiff de

clared on the common counts according to

the state practice but failed to allege an

assignment to him of the claim sued upon.

he may be allowed afterward to file a count

nlleging assignment [Pub. Acts 1899, p. 1062.

c. 139 and Prac. Act, original rule 2. § 1, as

changed by Gen. St. 1902. § 639]. Kelsey v.

Punderford [Conn.] 56 Atl. 579. Defendant

pleading usury alleging the transaction as

of a certain date may amend the answer to

conform to proof of a different date. Kleim

er v. Covington Perpetual Bldg. & Loan

Ass’n. 24 Ky. L. R. 735. 70 S. W. 41. A

complaint by an administrator for death of
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justice,To should be allowed. In the latter instance, the court may even order

an amendment of its own motion?1 An amendment to a petition embracing only

matter set out in another amendment previously allowed should be allowed.72 A

defective plea filed before bar of a claim by limitation will prevent the bar since

the plea may be amended.“

The federal courts are not governed by state laws or practice in allowing

amendments to pleadings.“

Great liberality will be allowed in amendments." Good faith must appear

in presenting the cause in the first instance,“ and the amendment must not be

asked for purpose of delay." An amendment to a pleading is properly refused

when it is not presented and there is no means of determining its propriety." No

tice of an application to amend the summons and complaint to remedy misnomer

is to be construed as notice of intention to apply for such amendment wherever

the misnomer appears in the pleadings." An order directing a supplemental com

plaint to allege bankruptcy of defendants and appointment of a trustee, “and other

proper and necessary allegations” gives leave to serve such complaint in addition to,

not in place of, the original complaint.“0 Where the plaintifi has been ordered to

amend the complaint to make it more definite and defendant moves further amend

ment in compliance with the order, and the court finds the complaint sufficient

except as to one particular which was specified, an order for amendment in that

particular is proper whether or not the original order was right.81 A party against

whom a demurrer has been sustained may amend or plead over as a matter of

course at any time before the opposing party moves for judgment."

Discretion of c0urt.-—Amendments not of course are generally discretionar_\_'."1

intestate may be amended to correct the

name or intestate. as it is not substitution

of a new party or a departure. Mobile & O.

R. Co. v. Logan, 136 Ala. 173. Where a. de

fendant corporation incorrectly named in

summons and complaint answers to the

merits and also files a. plea of misnomer,

jurisdiction is acquired so that the correct

name may be inserted by amendment. Sen

tell v. Southern R. Co. [8. C.] 45 S. E. 155.

A declaration making a tender of more

goods than is alleged to have been sold may

be amended at bar. American Hide & Leath

er Co. v. Chalkley & Co. [Va.] 44 S. E. 705.

70. Amendment of answer on new trial

after appeal. Jones v. Western Mfg. Co., 32

Wash'. 375, 73 Pac. 359. The pleadings may

always be amended before final judgment

to show a complete defense to the action.

Randolph v. Hudson [Okl.] 74 Pac. 946. An

amendment to the pleadings in furtherance

of justice must be allowed though it in

volves a new cause of action or a new de

fense [Code. § 2944, applied by Laws 1882, p.

348. c. 410. § 1347, to municipal courts be

fore or during trial]. Morton v. Lederer. 84

N. Y. Supp. 132. The municipal court must

allow an answer to be amended to set up

the defense of usury [Laws 1902. p. 1542. c.

580, 5 166]. Steinhardt v. Eisen, 84 N. Y.

Supp. 232.

71. Where the court has jurisdiction of

defendant it may order correction of a mis

nomer in the pleadings of its own motion in

furtherance of justice. Sentell v. Southern

R. Co. [8. C.] 45 S. E. 155.

72. Wright v. Roberts, 116 Ga. 194.

78. Southern Cold Storage 8: Produce Co.

v. Dechman [Tex. Civ. App.] 73 S. YV. 545.

74. Rev. St. U. S. t 954. Lange v. Union

Pac. R. Co. [C. C. A.] 126 Fed. 338.

75. Rev. St. 1887. M 4228, 4229. Kroetch

v. Empire Mill Co. [Idaho] 74 Pac. 868.

76. An amendment to a second petition

for personal injuries in an action brought

within six months of the first action in other

respects good is not demurrable because ap

parent lack of good faith in alleging de

fendant's negligence in the first action with

out knowledge of its existence. Savannah.

F. & W. R. Co. v. Pollard, 116 Ga. 297.

77. On the question whether an amended

answer was filed in good faith and not for

delay. facts relating to a proposition [or

compromise containing a threat by defend

ant to use dilatory tactics may be considered

though inadmissible on trial [Code Civ. Proc.

§Yg4gi. Naylor v. Loomis. 79 App. Div. [N.

78. Dllcher v. Schorlk, 207 Ill. 528. 69 N.

E. 807.

79. Sentell v. Southern R. Co. [8. C.] 45

S. E. 155.

80. Code Civ. Proc. § 544. Latimer v. Mc

Kinnon. 85 App. Div. [N. Y.] 224.

81. Pike v. Spartanburg, R. G. 8: E. Co..

65 S. C. 409.

82. Redhead v. Iowa Nat. Bank [Iowa] 98

N. W. 806.

88. Ledwlth v. Campbell [Neb.] 95 N. W'.

838; Lord v. Nat. Protective Soc. [Mich.] 96

N. W. 443; Madisonvllle v. Pemberton‘s

Adm'r. 25 Ky. L. R. 347, 75 S. W. 229; Tanner

v. Harper [Coio.] 76 Pac. 404: Lnnge v.

Union Pac. R. Co. [C. C. A.] 126 Fed. 338.

Answer. Westinghouse v. Remington Salt

Co.. 89 App. Div. [N. Y.] 126. Leave to file an

amended rejoinder. Guthrie v. Guthrie. 25
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Leave to amend specifications objecting to discharge of a bankrupt can only be

granted by the judge.“ An amendment to a pleading allowed by the court cannot

be stricken by an auditor on reference.” In cases tried by the court, the duty of

deciding the propriety of amendments when asked is the same as in jury cases, the

parties having a right to know the state of the pleadings at all times.“ Where

plaintiff’s counsel failed to appear to argue motions for judgment by defendant and

for leave to amend by plaintiff, the amendment was properly refused in the discre

tion of the court, it appearing that allowance would work injustice.87

Terms for amendment—The terms for amendment to a petition are discre

tionary." A motion that the amending party be taxed all costs prior to amend

ment is too broad.” A pleading cannot be amended to increase the prayer for re

covery to conform to the verdict without setting aside the latter and granting a new

trial on payment of costs.” Amendment at trial entitles the adverse party to a

postponement only not a continuance."1 An amendment of a defense should always

be allowed on terms so as to admit proof thereof where there is no claim of sur

prise." Leave to amend “without prejudice to proceedings already had” cannot

be granted so as to permit testimony taken in support of the action as first tried

to stand.”

in the notes.“

Ky. L. R. 1701, 78 S. W. 474. Amendment of

the answer which states an insufficient de

nial. Avery v. Stewart [N. C.] 46 S. E. 619.

Allowance of amendment of special matter

in defense is proper unless abuse of the

court’s discretion appears [V. S. 1148].

Chase v. Watson [Vt.] 56 At]. 10. Where

evidence is inadmissible under a plea be

cause it is not verified, the court in its dis

cretion may allow verification and hear the

evidence. Dyer v. Winston [Tex. Civ. App.]

77 S. W. 227. That affidavits supporting a.

motion for leave to amend a complaint mere

ly referred to the proposed amended com

plaint for facts on which it was based and

such facts were there stated on information

and belief without stating the source of the

information will not affect the discretion to

allow amendment. Meeks v. Meeks, 79 App.

Div. [N. Y.] 49.

During- trial: Amendments at any time

during trial. Neb. Land & Feeding Co. v.

Trauerman [Neb.] 98 N. W. 87. Amendments

after the Issues are made up. Abuse of dis

cretion. Southern Pine Lumber Co. v. Fries

[Neb.] 96 N. W. 71. Allowing an amend

ment to pleadings near the close of the case.

Brady v, Pinal County [Ariz.] 71 Pac. 910.

Allowance of amendments to plaintiff after

he has rested and defendant has moved to

dismiss. Jaroszewski v. Allen, 117 Iowa,

632, 91 N. W. 941. Amendment of pleadings

at close of the evidence to conform to the

proof. Mont. Ore-Purchasing Co. v. Boston,

etc., Min. Co., 27 Mont. 288, 70 Pac. 1114.

Allowance of an amendment to the petition

after the testimOny is closed. Lewis v.

Hoeldtke [Tex. Civ. App.] '76 S. W. 309.

Amendments to the complaint. not changing

the cause of action, after evidence taken and

submission of the cause. Hancock v. Board

of Education of Santa Barbara, 140 Cal. 554,

74 Pac. 44. Amendment of a petition pend

ing trial to increase the claim for damages.

Smith v. Sioux City, 119 Iowa. 50. 93 N. W.

81. Allowing an amendment at trial merely

to add an item of damages to the complaint.

Barnes v. Berendes, 139 Cal. 32, 72 Pac. 406.

Particular terms for amendment and manner of allowance are treated

After trial: Amendments on retrial after

reversal. Parke v. Boulware [Idaho] 73 Pac.

19. Amendment of answer in action appeal

ed from a justice to the district court. Hart

ford Fire Ins. Co. v. “’arbritton, 66 Kan.

93, 71 Pac. 278. Amendment of complaint

to conform to the findings two or three

months after judgment is discretionary [Rev.

St. §§ 2830. 2832]. Hansen v. Allen, 117 Wis.

61. 93 N. W. 805. The allowance of amend

ments to an answer is not an abuse of dis

cretion even though the answer has been

demurred to for lack of the supplied allega

tion and the demurrer overruled. and objec

tion has been made to the evidence, where

there is evidence to support the amendments

and the other party has been permitted to

introduced additional proof without objec

tion. Dickenson v. Columbus State Bank

[Neb.] 98 N. W. 813.

84. In re Peck, 120 Fed. 972.

85. Rusk v. Hill. 117 Ga. 722.

86. Rev. Codes 1899, § 5630.

Beal [N. D.] 95 N. W. 518.

87. White v. Strong, 75 Conn. 308.

88. Suckstorf v. Butterfield [Neb.] 96 N.

W. 664. Allowance of costs on leave to

amend pleadings on the third trial of a cause.

Scheuer v. Monash, 40 Misc. [N. Y.] 668. The

court has discretion to fix costs of a continu

ance to be paid by defendant on amending

his answer. Gabriel v. Tonner, 138 Cal. 63.

70 Pac. 1021.

89. Burns' Rev. St. 1901. § 397. McCoy v.

Board of Trustees of Cloverdale, 31 Ind. App.

331, 67 N. E. 1007. .

90. First Nat. Bank v. Calkins [3. D.] 93

N. W. 646.

91. Amendment of a pleading at trial does

not entitle the adverse party to a continu

ance but at most to postponement for a. time

reasonable in discretion of the court for

him to prepare for trial on the amended

pleading [Act Md. 1785, c. 80]. Crandall v.

Lynch, 20 App. D. C. 73.

92. Defense of discharge in bankruptcy.

Bailey v. Kraus. 39 Misc. [N. Y.] 845.

98. Laws 1900, p. 1326, c. 591, amending

Satterlund v.
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Time for amendment—Headings may be amended as to formal defects during

trial," or to conform to the evidence,“ or to show absence of defendant from the

county after proper service,“1 or in the district court of New Jersey, as to parties,”

or even to change the cause of action, in Wisconsin, if the form of action be not

changed.” But material amendments are not generally allowable after introduc

tion of evidence,1 unless to plead defenses shown by the evidence,2 nor after submis

sion of the cause to the jury.8 Prejudice may be obviated by giving the adverse

party option of a continuance.‘ Generally amendments are not allowable after judg

ment,“ unless in furtherance of justice,‘ or merely to insure jurisdiction on ap

Code Civ. Proc. § 723. Lindblad v. Lynde.

81 App. Div. [N. Y.] 603.

94. Payment of costs: On leave to amend.

a plaintiff who cannot recover on his com

plaint as it stands should be taxed with all

costs and disbursements after service of the

complaint. Lindblad v. Lynde. 81 App. Div.

[N. Y.] 603. “'here a complaint in the su

preme court stated a cause of action for ac

counting against an executor properly cog

nizable by the surrogate, an amendment al

leging fraud to bring the case within the

jurisdiction of the supreme court will be al

lowed on payment of accrued costs [Code

Civ. Proc. § 723]. Meeks v. Meeks. 79 App.

Div. [N. Y.] 49. Where on plaintiff’s appli

cation, a juror was withdrawn and he was

allowed to amend the complaint within acer

tain time on payment of costs, defendants to

have judgment of dismissal and costs on his

failure to pay costs and serve the amended

complaint within the period. such judgment

was properly entered on his default. Morris

v. Thomas. 80 App. Div. [N. Y.] 47. That de

fendant did not object to the introduction

of evidence will not show his intention to

waive inadmissibillty where his objection to

prior evidence similar in character was over

ruled, and on amendment of the complaint

so as to allow such evidence on a second

trial, plaintiff should be required to stipu

late for deduction of costs of the appeal

from any recovery by him. Page v. Del. &

H. Canal Co.. 81 App. Div. [N. Y.] 638. $50

costs allowed on amendment to the com

plaint not materially changing the cause of

action held sufficient. Perry v. Levenson.

82 App. Div. [N. Y.] 94. A complaint may

be amended as to material facts after answer

to the merits by defendant familiar with the

facts on payment of costs of the motion and

$10 [Code Liv. Proc. § 723]. Mooney v. Val

entine. 79 App. Div. [N. Y.] 41. 1

Payment of cost- nnd additional time to

nullwer amendment: Where on original

complaint is found defective on trial. an

amendment stating in effect a new cause of

action should only be allowed on granting

defendant 9. trial fee in addition to costs,

and 20 days to answer and the case should

take its regular place on the calendar. Die

hold v. Walter. 83 App. Div. [N. Y.] 254.

Allowance of jury trial: A complaint

should not be amended to change the issue

from a fictitious one in contract to one in

tort without allowing defendant a jury trial

if be waived the right by not demanding it

when the first issue was Joined [Code Civ.

Proc. § 2994]. Reese v. Baum. 83 App. Div.

[N. Y.] 550.

w A formal amendment not prejudicial

to a party objecting. may be allowed during

trial. Donovan v. Hibbler [Neb.] 92 N. W.

637. A claim for damages less than the

amount shown by allegations of goods de

livered in the complaint may be amended

during trial. Prince v. Takash, 75 Conn. 6“.

After the jury had been impaneled, the

court allowed the reply to be amended by

adding a general denial of matter already.

in effect. specifically denied in the reply.

Held. defendant not prejudiced. Bergman v.

London & L. Fire Ins. Co. [Wash] 75 Pac.

989. Refusal of the court to permit an

amendment afte'r trial had progressed sev

eral days was not an abuse of discretion.

Altgeld v. Alamo Nat. Bank [Tex. Civ. App.]

79 S. W. 582. An amendment to an answer

may be permitted. even on the eve of the

trial. in the discretion of the court. Mc

Clurg' v. Brenton [Iowa] 98 N. W. 881.

90. Plaintiff may be permitted during

trial to amend his complaint to conform to

the evidence. Vinson v. Palmer [Fla] 34

So. 276.

177. If the summons is duly issued and

served, and defendant is found absent from

the county, the complaint may be amended

at trial to show the absence. Berryhill v.

Healey. 89 Minn. 444. 95 N. W. 814.

98. Pleadings in the district court may be

amended at trial by striking out. on plain

tiff's motion. one of two defendants sued

jointly. Lambcck v. Stlefel [N. J. Law] 56

Atl. 132.

99. A complaint may be amended on trial.

or at any time before final judgment. though

the cause of action be changed. if the form

from tort to contract. or law to equity. or

vice versa. be not changed [Rev. St. 1898. §§

2669. 2670, 2830, 2829. as to amendments].

Gates v. Paul. 117 Wis. 170. 94 N. W. 55.

I. Where a petition by an ndministratrix

for death of her intestate alleged that he was

a resident of the county in which the suit

was brought, at time of his death. an ap

plication at trial to amend the answer to

deny the residence is too late. after intro

duction of evidence raising a doubt on that

issue. Chesapeake & O. R. Co. v. Riddie's

Adm'x, 24 Ky. L. R. 1687. 72 S. W. 22.

2. Where defendant in an action on a note

pleaded the ownership of a. note made by

plaintiffs by way of counterclaim. plaintiffs

may be allowed to amend their reply to plead

limitations. after introduction of the note.

surprise to defendant not being shown.

Thomas v. Price [VVashJ 74 Fee. 563.

8. Hall v. Greene. 24 R. I. 286.

4. A surety‘s plea. may be amended at

trial to show that he signed on condition.

plaintiff having option of a continuance and

electing to proceed. People v. Sharp [Mich.]

94 N. W. 1074.

5. Application to amend the petition after

entry of final judgment of dismissal is too

late. Stanbury v. Storer [Neb.] 97 N. \V.

805. After judgment the bill of particulars
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peal.‘ However, they are sometimes allowed to conform to the findings on proper

terms,' and where a defect in a complaint is such that an amendment might have

been made at the trial as of course, the amendment will, on appeal, be regarded as

made.“ The right to amend may be lost by delay unexplained ;1° especially to

introduce new issues,11 or where the defect has been previously brought to the par

ty’s notice.12 Failure to amend before the issues are made up may waive the right."

Matter of amandment.—-Pleadings showing no cause of action are not amend

able.“

cannot be amended to introduce a new issue

and secure reversal of the judgment. Kent

v. Pheni! Art Metal Co. [N. J. Law] 55 At].

256. Where the answer was not amended

nor a motion to amend made on trial. de

fendant cannot claim the matter of amend

ment on appeal. McPherson v. Julius [8.

1).] 95 N. W. 428. An amendment to the

complaint presenting issues which. if prop

er, should have been presented with other is

sues in the case is too late. after judgment

fixing the rights of the parties. Bohannon

v. Clark [Ky.] 78 S. W. 479. Failure to move

for amendment of answers, or to take any

steps to allege a defense of laches. until

after reversal of judgment in favor of de

fendants will Warrant denial of their ap

plication to amend. Guttentag v. Whitney.

82 App. Div. [N. Y.] 145. Where a judgment

sustaining a demurrer and dismissing a pe

tition has been affirmed on appeal, the trial

court has no power to permit an amendment

to the petition. Craig v. Welsh-Hackley C.

& 0. Co. [Ky.] 78 S, W. 1122. Leave to

amend will not be granted after a judgment

sustaining a general demurrer is affirmed on

appeal. But such allowance is discretionary

with the court. Atlanta Trust & Banking

Co. v. Nelms [Gr-1.] 46 S. E. 851.

6. An answer may be amended on new

trial after appeal. Jones v. “’estern Mfg.

Co. [Wash.]_ 73 Pac. 359. It is not error to

Permit an amendment to a Pleading after

trial when necessary to a proper determina

tion of the cause. Brovvn v. Brown [Neb.]

98 N. W. 718. Where the merits of the case

are tried. an amendment permitted to be

made before verdict. but not in fact made

and. allowed until after verdict. will be treat~

ed as made when permission was given

therefor. Cronan v. VVoburn [Mass] 70 N.

E. 38.

7. An amendment to the complaint to in

sure jurisdiction and not changing the cause

of action may be made in the supreme court

[Code Civ. Proc. i 723]. Meeks v. Meeks, 79

App. Div. [N. Y.1 49.

B. The complaint may be amended in the

discretion of the court. to conform to the

findings two or three months after judg

ment, on payment of costs [Rev. St. §§ 2830,

2832]. Hansen v. Allen, 117 Wis. 61, 93 N. W.

805.

a Gallamore v. Olympia [Wash] 75 Pac.

918.

10. Amendment of the petition. is properly

refused after the issues, having been made

up for a year. during which time defendant

had died and his administrator was manag

ing the case. Marks v. Hardy‘s Adm’r [KM]

78 S. W. 864. Permission to amend an an—

swer in an action appealed from a justice to

the. district court may be refused. when.

more than. seven months passed after ap

peal, and the application was made on trial

Curr. Law. Vol. 2—77.

'20

'Comp. Scale Co. v. Eaves.

Where a complaint fails to state separately and number two separate causes

without excusing delay. Hartford 1“. Ins.

Co. v. Warbritton. 66 Kan. 93, '11 Pac. 278.

Defendant after answer and shortly before

trial asked leave to amend to set up a new

counterclaim which was denied for inches.

and then sued plaintiff on his counterclaims.

including the one omitted from the answer,

but the case was never tried. He was not

entitled after reversal of judgment against

him to discontinue his action and amend by

setting up the omitted counterclaim and de

fenses waived on the first trial. Henry v.

Tnlcott. 89 App. Div. [N. Y.] 76.

Excuse for delay in moving to amend com

plaint to show defendant to be a joint stock

company. and not a. corporation, and to

amend summons. Blackburn v. American

News Co.. 89 App. Div. [N. Y.] 82. Right

to file amended answer before reply under

Ky. St. 1899. § 2524 and Civ. Code, M 39. 132,

134. Louisville & N. R. Co. v. Hall. 24 Ky.

L. R. 2487, 74 S. “I. 280. In an action by the

assignee of a contract, made while the as

signor and defend-mt sustained the relation

of attorney and client. where the case was

on the calendar several times and postponed

by defendant, his right to amend at a. time

after the date for which the case had been

peremptorily set was not lost by laches.

Goldberg v. Goldstein, 87 App. Div. [N. Y.]

.516.

11. Plaintiff cannot file an amendment to

a demurrer to defendant’s plea at the trial

term setting out new and distinct grounds

of objection [Code 1895, 5 5045, 5047]. Far

kas v. Monk [Ga.] 46 S. E. 670.

12. Where a. defect in a complaint is

specifically pointed out on trial and the court

iwas not asked to amend, the right to amend

is waived. Page v. Del. & H. Canal Co., 76

App. Div. [N. Y.] 160. 1.2 Ann. Gas. 18.

18. A plea. to the jurisdiction on the

ground that the allegations of the petition

were fraudulently made cannot be made first

by exceptionsv in the second amended. answer.

and filed after answer to the merits. Price

v. Garvin (Tex. Civ. App.] 69 S. W. 985.

Amendment to answer in action for injuries

servant as too late. Louisville & N. R.

Co. v. Pointer-'9 Adm'r, 24 Ky. L. R. 7'12. 69

S. W. 1108.

14. An answer to an action on notes and a

contract cannot be amended by filing a plea,

non est factum, which does not deny. but

admits execution of the contract. National

116 Ga. 511. In

an action on a void contract the court prop

erly refused to allow amendment of a peti—

tion since no cause of action could be made.

Troy Buggy Works Co. v. Fife [Tern Civ.

App.] '14 S. W. 956. A petition setting- forth

no cause of action cannot be amended by an

altogether different statement of facts.

Shepherd v. Southern Pine Co., 118 Ga. 292.



1218 2 Cur. Law.PLEADING § 7.

of action, an order for an amended complaint may be made.“

tion or defense stated in a pleading cannot be changed by amendment.“

15. People v. Sheriff, 78 App. Div. [N. Y.]

46.

10. Amendments constituting departure:

Petition. Cobb v. Everett Clark Co. [Ga]

45 S. E. 306; Atwater v. Hannah. 116 Ga. 745.

Amendment to complaint in action for per

sonal injuries as stating new cause of ac

tion. Chicago & E. I. R. Co. v. Wallace, 202

Ill. 129. 66 N. E. 1096. Held, in this case, the

proposed amendment did not state a new

cause of action and should have been al

lowed. Coyle v. Davidson. 86 N. Y. Supp.

1089; Brackin v. Bainbridge [Ga.] 48 S. E.

828. One test for determining whether a

proposed amendment states a new cause of

action is whether a recovery, under the

original complaint. would bar any further

recovery under the proposed amendment.

Coyle v. Davidson. 86 N. Y. Supp. 1089. An

amended complaint pleading part perform

ance of a contract, and excuse for nonper

formance of the remainder, does not change

the cause of action, where the original com

plaint alleged full performance. Barnum v.

Williams, 86 N. Y. Supp. 821. Amendments

merely amplifying the original petition and

not introducing a new cause of action are

allowed. Woodward v. Miller [6a.] 46 S.

E. 847; Coleman v. Himmelberger, etc.. L. &

L. Co. [Mo. App.] 79 S. W. 981. Amendment

not allowed. Southern R. Co. v. Parramore

[0a.] 46 S. E. 822; Moyer v. Ramsay-Bris

bane Stone Co. [Ga.] 46 S. E. 844. Amend

ment of petition on new trial in action on a

contract as stating a different cause of ac

tion. Simpson v. Carr. 25 Ky. L. R. 849. 76

S. W. 846. Amended petition in an action

on account as stating a new cause of ac

tion. so as to be barred by limitation.

Burton-Lingo Co. v. Beyer [Tex. Civ. App.]

78 S. W. 243. A petition for breach of con

tract cannot be amended to abandon the con

tract and set up another and different one.

Lamar v. Lamar, etc., Drug Co.. 118 Ga. 850.

Amendment to petition in action to recover

real property. Venable v. Burton. 118 Ga.

160. Plaintiff suing for negligence resulting

in injury cannot amend his complaint on

trial so as to recover for a nuisance. Moniot

v. Jackson_ 40 Misc. [N. Y.] 197. Petition in

an election contest filed in time, but stating

no grounds of contest, cannot be amended

after time. since any amendment sufficient

to give jurisdiction would make a new and

different petition. Dilcher v. Schorik. 207

Ill. 628, 89 N. E. 807. An amendment to a

suit for goods sold and delivered. seeking

to recover for failure to deliver goods bought

by plaintiff from defendant, is not allow

able. Chapman v. Amerlcus Oil Co.. 117 Ga.

881. Amendment to a suit to recover dam

ages for, and restrain trespass, adding a

new party alleged to be the principal of the

original defendant. Roberts v. Atlantic

Real Estate Co., 118 Ga. 502. Amendment of

complaint for trespass on mining property

as presenting new issues. Mont. Ore-Pur;

chasing Co. v. Boston & M. Consol. C. &

S. Min. Co.. 27 Mont. 288. 70 Pac. 1114.

Amendment to second petition for personal

injuries in action brought within six months

after dismissal of the first action. avannah,

F. & \\'. R. Co. v. Pollard. 116 Ga. 297.

Plaintiff cannot amend his petition after

The cause of ac

Amend

verdict so as to set up facts and present is

sues not submitted to the jury nor referred

to in the court’s charge. Huron Dock Co. v.

Swart. 24 Ohio Circ. R. 504. A complaint

cannot be amended by allegations showing

liability of a defendant against whom the

original complaint showed no liability, and

its allegations are directly contrary. Coker

\'. Monnghnn Mills, 119 Fed. 706. W'here de

fendant pleaded only the general issue in an

action for work and labor. and asked leave.

after close of plaintiff‘s cvidence,'to plead

payment as to an item not previously claim

ed as payment, the amendment will be re

fused. Leek v. Flint [Miss.] 33 So. 494. An

amended petition changing the cause of ac

tion cannot be allowed, though the cause of

action stated therein does .not differ from

that stated in a prior amended petition. not

objected to as stating a new cause of action.

but as to which a demurrer was sustained.

Purdy v. Pfaff [M0. App.] 78 S. W. 824.

\Vhere in an action on contract, defendant

set up a breach of a particular clause and

trial was had after stipulation that facts

stated in the answer were true, and the case

was submitted without application by plaim

tiff to amend the complaint, or withdraw a

juror, he could not have Judgment directed

for defendant set aside. and amend the com

plaint to set up a different cause of action.

Elsc. Boat Co. v. Howey, 88 App. Div. [N.

Y.] 522. A complaint alleging willful tort

cannot be amended to allege also a. cause

of action based on mere negligence: Rule

not changed by Act 1898, § 2 (22 Stat. p.

693). Proctor v. Southern R, 64 S. C. 491.

That contractors and owners of improvement

warrants were made parties to a suit to ra

straln reassessment of property for street

Improvements will not authorize plaintiff to

change the theory of the suit to one by tax

payers to cancel illegal warrants. Kadderly

v. Portland [Or.] 75 Pac. 222. Where de

fendant unqxialificdly admits execution of a

contract sued upon, and pleads a general de

nial or special defense, in no way question

ing the validity of the contract. or the iden

tity of the other party. an amended answer

alleging that the contract was induced by

fraud. and that defendant thought he was

contracting with another, will not make evi

dence thereof admissible over proper objec

tions. Jamison v. Cullom 8: Co.I 110 La. 781.

Substitution of allegations of waiver for gen

ernl denial with respect to a defense of

breach of conditions precedent does not

change plaintiff's cause of action. German

ins. Co. v. Shader [Nob] 93 N. YV. 972.

Right to file an amended reply may be refus

cd in the district court. where it changes

issues made up in the county court, where

the case was first tried. and where the new

matter alleged is barred by limitations.

Johnston v. Chicago. B. 8: Q. R. Co. [Neb.]

97 N. W. 479. An amendment to the answer

offered after close of the trial which would

present a new issue may be refused in the

court's discretion. Barnes v. Berendes, 139

Cal. 32. 69 Pac. 491, 72 Pne. 406. In an ac

tion for death of an employe on s. construc

tion train against the railroad company and

the contractor. the answer could not be

amended during trial to give facts showing
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ments changing the form of action cannot be made."

that the contractor defendant was not oper

ating or controlling the train. Pierce 17.

Brennan. 88 Minn. 50, 92 N. W. 60?.

Amendment. not departure: Amendment

to petition. Gosnell v. Webster [Neb.] 97 N.

W. 1060. Petition in action for injuries to

servant. Louisville & N. R. Co. v. Polnter's

Adm‘r, 24 Ky. L. R. 772, 69 S. W. 1108.

Amendment of complaint on contract be

tween parents of illegitimate child for sup

port thereof. amplifying the allegations as

to consideration as not changing cause of

action under Code Civ. Proc. § 723. Rosseau

v. Rouse. 91 App. Div. [N. Y.] 230. Amend

ment alleging an express in lieu of an im

plied contract. Gunther Bros. & Co. v. Aylor,

92 Mo. App. 161. An amended complaint con

stituting a mere repetition of the primary

cause of action. and enlarging on the facts

is not a departure. Hasler v. Ozark L. & L.

Co., 101 Mo. App. 136. 74 S. W. 465. Amend

ment to petition for divorce as not uniting

different and distinct causes of action.

Wells 11. Wells. 118 Ga. 812. An amendment

to the complaint after denial of a motion

for nonsuit on plaintiff's evidence and before

judgment, changing no issue and working

no hardship to defendant may be allowed.

Merrill v. Miller, 28 Mont. 134, 72 Fee. 423.

An amendment correcting defects in the

statement of the cause of action in the

declaration is not a change of the cause

of action, and is not amenable to limita

tions. Mott v. Chicago & M. El. R. Co., 102

Ill. App. 412. An amended petition is not a

departure from the original. where the same

evidence supports both. and the same judg

ment is to be rendered as to both. Boeker

v. Crescent B. 8: P. Co., 101 Mo. App. 429,

74 B. W. 885. An amendment to a com

plaint to foreclose a mechanic's lien to set

out specifically the alterations made, under

the terms of the contract under which work

on a building was done, did not embody a

new cause of action and was allowable [Code

Civ. Proc. i5 723, 1018]. Perry v. Levenson.

82 App. Div. [N. Y.] 94. Amendment of a pe

tition in an action for damages to add the

name of a party plaintiff. Hucklebridge v.

Atchison, T. & S. F. R. Co., 66 Kan. 443,

71 Pac. 814. An amended petition for per

sonal injuries asking for greater damages

and adding to the allegations of negligence

and causation. Gulf, B. & K. C. R. Co. v.

O'Neill [Tex. Civ. App.] 74 B. W. 960. An

amendment to an equitable petition to trace

trust funds, striking a prayer for recovery of

land and substituting a prayer for account

ing and money Judgment, with a special lien

on the land. does not set up a new and dis

tinct cause of action. Jordan v. Downs. 118

Ga. 644. An amendment averring present

ment of coupons to the commissioners' court

and refusal of payment does not state a

new cause of action. in an action on county

bonds alleging a demand for payment. Mar

tin County v. Gillespie County, 90 Tex. Civ.

App. 307, 71 S. W. 421. Where a petition to

recover possession of land alleged ownership

in plaintiff under written evidence of title.

an amendment alleging equitable ownership

and right to possession at commencement of

the action did not allege a new and distinct

cause of action. McCandless v. Inland Acid

Co., 115 Ga. 968. An amendment to a com

An amendment must not

plaint for injuries received while employed

in a mine, alleging defects in the condition

of the ways, works. and machinery used in

the mine. and incompetency of the superin

tendent, did not change the cause of action.

where the complaint alleged defective con

struction of the works and appliances. and

negligent operation. Tanner v. Harper

[Colo.] 75 Pac. 404. Where the original com

plaint in an action for damages from fire set

by a railroad engine alleges that the fire

was caused by negligence of the railroad em

ployes or defects in the engines. an amend

ment alleging that defendant carelessly al

lowed flre to burn material permitted to ac

cumulate along its right of way, and negli

gently failed to supply its engines with

spark arresters, does not state a new cause

of action. Simpson v. Enfleld Lumber Co..

133 N. C. 95. An amendment to a complaint

for reassignment of stock, so as to allege

fraud and mutual mistake. and ask reforma

tion and cancellation of the original assign

ment, does not plead a new cause of action,

so as to require defendant to pay all costs

before amendment. Miller v. Carpenter, 79

App. Div. [N. Y.] 130, 12 Ann. Gas. 367.

Where a complaint alleged that plaintiff was

appointed as special prosecutor or prosecut

ing attorney in a criminal case, an amend

ment inserting “to assist the district attor

ney" instead of “as special prosecutor" is

not a departure. Board of Com'rs of Hins

dale_County v. Crump [Colo.] 70 Pac. 159.

Amendment of a complaint on a written con

tract. so as to state a cause of action on

quantum meruit is properly refused. after

both parties have rested, and a. motion for a

directed verdict has been argued, the claim

not being embraced in the action and being

such as may require defendant to bring evi

dence from a distance. Jacobson v. Tallard.

116 Wis. 662, 93 N. W. 841. Where a claim

in the county court for money paid and ex

pended for defendants is met by general de

nial, and an allegation of payment by plain

tiff. as guarantor of a note signed by de

fendants. and altered without their knowl

edge. and paid without request, an amend

ment in the district court alleging that one

defendant was surety only, the money being

paid for the other defendant, raises no new

issue. Bail v. Beaumont [Neb.] 92 N. W. 170.

A complaint for breach of contract in failing

to pay an instalment due. no other obliga

tions being due. may be amended to ask

damages for breach of the whole contract.

the amendment showing the contract to have

been executory, and alleging that it was re

pudiated by defendant before suit. Northrop

v. Mercantile T. 8: D. Co., 119 Fed. 969.

Where an answer in an action on contract

alleges that the contract was oral and in

valid for that reason, and plaintiff fails to

show a written contract as required by stat—

ute, the answer may be amended to change

the admission of the contract into a denial

[Contract of agency to sell realty invalid

under Civ. Code § 1624. subd. 6]. Jamison v.

Hyde. 141 Cal. 109, 74 Fee. 695.

17. Slater v. Fehlberg, 24 R. I. 574. A

count for a tort cannot be added by amend

ment to a declaration on the common counts.

Doyle v. Pelton [Mlch.] 96 N. Vi'. 483.
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sm'prise the adverse party." An amendment is allowable where- it merely amplifies

the original petition by giving
additional facts explanatory of the cause of action.“

Causes of action arising after commencement of the action, and out of the same

transaction, may be brought in by amendment,"0 even though new parties are

brought in,n but otherwise where they are independent causes of action.” Allega

tions shown necessary by the proof,”
or other parties necessary to determination of

the cause," may be brought in by amendment, or to conform the pleading to the

judgment.” Amendments cannot be made against the evidence already given."

A complaint may be amended to conform to jurisdiction as. shown by the summons."

The prayer for recovery
may be increased after proof." That limitations have run

will not prevent an amendment to a complaint amounting substantially to a restate

ment of the same cause of action, though in different form." Plaintiif cannot be

required to amend as to matters of defense.” (lo-defendants in default cannot be

18. An amendment to the complaint after

answer and general denial 1» not misleading

and surprising to defendants, where it alleg

es a waiver of tender of balance due onv a

note. defendants having interposed a demur

rer ore tenus. raising a failure 01 complain

ants to make the tender. Martin v. Bank. of

Payetteville, 131‘_N. C. 121.

10. Woodley v. Coksr [(32.1 46 8. ll. 89.

10s A petition to recover fire insurance

may be amended. to recover for additional

injury to the some property by a subsequent

fire [Civ. Code § 134-]. Scottish Union. 8: Nat.

Ins. Co. v. Strain. 24 Ky. L. R. 958, 70 S. W.

274. On death of plaintiff‘s wife. pending

his action for her injuries. an amendment to

the petition alleging a cause of action ior

her death is proper. International & G. N.

R. Co. v. Boykin [Ten

93.
2!. In a suit by husband and wife for

her personal injuries, where she died pending

suit, an amendment alleging a cause of ac

tion for her death. joining minor children. is

not improper for misjoinder of parties».

tax-national 6: G. N. R. Co. v. Boykln [Tex.

Civ. App.] 74 S. W. 93.

22- A complaint for breach of contract

ctnnot be amended to allege a. second breach

occurring after commencement of the action

and ask damages. Northrop v. Mercantilev

Trust & Deposit Co.. 119- Fed. 969.

R. A complaint alleging a. resulting trust

may be amended to conform to proof tending

to show an express trust. Killmrn v. \Vest

ern Bank & Safe Deposit Co.. 30 C010. 365, 70

Fee. 409. An allegation in a. divorce com

plaint that plaintiff was a. bona fide resident

of the state is sulleient to confer jurisdic

tion. so that after verdict the complaint may

be amended to conform to proof of residence

in the county [Civ. Code §§ 75. 78]. Johnson

17. Johnson, 30 Colo. £02. 70 Pale. 692. Where

a complaint sought recovery on a five-year

contract and the proof showed employment

from year to year, the complaint may be con

sidered amended to conform to the proof

[Code Civ. Proc. 1 723']. Brightson v. Clailin

Co.. 84 App. Div. [N. Y.] 557. Plaintiff may

be permitted to amend his complaint. by in

serting other allegations material to the

cause [Code § 273]. Fidelity & Deposit Co.

v. Jordan [N. C.] 46' S. E. 496. Where both

parties to a contract introduced evidence on

the question of agency of defendant for a

third person. he may amend his answor to

plead his agency. Cole v. Laird [Iowa] 96

N. \V. 744. Petition and affidavit in rcplevin

Civ. App.] 74 S. W.

In- 1

alleging special ownership 0! this property

may be amended to aillege general ownership.

Suckstovf. v. Butterfleld [Neb.] .6. N. W. 654.

A complaint against a. city for personal in

juries may be amended on trial to show that

the statutory notice of intention to sue was

given the corporation. counsel [Laws 1886.

p. 801, c. 5721-. Shaw v. New York, 83 App.

Div. IIN. Y.] 212.

24. Another pamty piaintifl may be joined

before never on plaintiff's request [Buzns'

Rev. St. 1901. £5 397. 3991!. Frankel w- Gar

rard, 180 Ind. 209, 66 N. E. 687. Where a

suit is brought by a guardian not qualified

flor an infant. another person may be sub

stituted as next friend by amendment. St.

Louis. B. M. & S. R. Co. v. Robertson [Ax-is]

12 S. W. 893.

25» Afiter 8: Judgment awardimg restitu

tion of premises to plaintifl with. reasonable

rent while defendant was in possession.

plainth may amend his petition to recover

such! rent. Fisher v. Musick‘s EX’I. 24 Ky.

.11. R. 1913, 72 S. W. 787.

no. Where evidence in: on motion against

a. county for physician’s services to- the poor

showcd in. contract with the board of trustees.

services for the time claimed. and no bad

faith appears. the answar cannot be amend

ed to show that the trustees had not properly

certified the account. Bay v. Monroe Coun

ty [Iowal 90 W. 354. Permission to

amend a cmn‘plairrt by adding another count

is properly refused where plaintiffs evidence

shows no right. to- recover. Nash v. Southern

8.. Co.. 130 Ala. 177.

2’3. “’here' the summons in a case of

which the superior court has jurisdiction is

returnable at chambers, but the complaint

shows a. cause necessary to be heard at

term. it may be amended to bring the case

within jurisdiction at chum-hers [Code §§ 623.

256. and 255 as amended by Laws 1887, p.

518. c. 276]. Ewban‘k v. Turmr [N. C.] 46

S. E. 508.

28. After concussion of the testimony in

a personal injury case the complaint may be

amended to increase the claim for damages.

Clark y. Brooklyn Heights R. Co.. 78 App.

Div. [N. Y.] 478. 12 Ann. (1% 333. Amend

ment of complaint enlarging cause of action

allowed after interlocutory order adjudglng

that plaintiff was entitled to recover in ac

tion to compel delivery of shares of capital

stock. Wilson Y. Stande Asphalt Ca, 81

App. Div. [N. Y.] 102.

29. Stoner v. Erlsman. 206 Pa. 600.

30. Where plaintiff demanded less dam
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brought in by amendment by defendant who appeared.“1 Insuflic-ient denials in the

answer may be amended.“2 Where the last of three paragraphs in a complaint for

services merely claimed a balance due and prayed judgment, the answer need not

be amended so as to deny it." A petition stating a cause of action against defend.

ants is sufiicient to support amendment.“

The character of particular amendments is treated in the note.“

Statement and rerificat‘ion.“-Amendmernts should be made by rewriting the

pleading, omitting and inserting allegations as may be necessary to make it a com

plete instrument." An amendment to a count in assumpsit to supply the contract

for items of account annexed is too faulty to be allowed where no promise by de

fendants is directly and positively asserted.” That an additional pleading filed

under leave to amend the answer was called an “additional answer” will not prevent

it from being regarded as an amendment to the answer filed.” An amended peti

tion filed after demurrer is sustained to the petition may be stricken where it com

taim substantially the same averments as the original.“ Leave to amend a plead—

ing is not in itself an amendment,“ nor discontinuance at trial of a count for mesne

ages than the amount of goods alleged to; liquor law [Pub St. c. 222. H 7. 8, ill]. State

have been delivered defendant. as shown by v. Lynch [N. H.] 55 Atl. 553. A petition by

the bill of particulars, he cannot be required a town for annexation of territory may be

to amend showing whether part payment had amended, on appeal to the circuit court. to

been made. Prince v. Takash. 75 Conn. 616. omit part of the lands originally included.

81. Where one of several defendants flies: McCoy v. Board of Trustees o! Clov'endaie,

a plea in his own name he cannot thereafter 31 Ind. App. 331. 67 N. E. 1007. Where in

amend to join his co-defendants In default. an action against a. physician the complaint

Burch 1. Swift. 116 Ga. 595. charged unskiliful treatment in one para

32. An answer, insufficient as a. denial. be- graph, together with allegations of unnec

cause merely alleging that defendant was in- essary exposure and improper liberties with

formed and believed that the allegations of plaintiff's person. plaintiff was properly per

the complaint were not true, and denying mitted to file a second paragraph setting up

them. may be amended in the discretion of an assault. Thomas v. Dabblemont. 31 Ind.

the court on proper application. Avery v. App. 146, 67 N. E. 463. That a petition for

Stewart [N. C.] 46 S. E. 519. personal injuries against a. railroad com

83. Fogil v. Boody [Conn] 56 Atl. 526. pany affirmatively alleges defendant‘s negli

34. Fidelity & Deposit Co. v. Nisbet [Gas] 1 gence, will not estop plaintiff from amend

46 S. E. 4“. ing a second petition. in renewal of the ac

85. Particular amendxnelnn Sufl'ldencyot tion. within six months after dismissal, so

amendment of complaint for injuries from as to allege that plaintiff did "not know of

negligence on proof of intentional injury. the existence of negligence until after the

Greathouse v. Croan [Ind. T.] 76 S. W. 273. first action was brought, and on account of

Amendment of equitable action under Rev. such ignorance had been fraudulently in

St. 1899, i! 663. 666. Cohn v. Souders. 175 duced by an agent of the company to make

M0. 455. 75 S. W. ‘13. Amendment of an- a settlement with it. Savannah F. & W. R.

swers merely that defendants may obtain Co. v. Pollard. 116 Ga. 297. In an action to

the right to open and close. Bannon v. Ins. recover for misrepresentations as to the

Co. of North America, 115 Wis. 250. 91 N. W. amount of land conveyed by defendants to

666. Amendments to complaint by stock- plaintiff. a. trial amendment, after close of

holders against receivers of a. corporation the evidence, alleging that if defendants'

to enforce a. cause of action vested in the representations were not fraudulent both

corporation and effect 0! orders relating to parties were honestly mistaken and plaintiff

amendments. Craig v. James. 80 App. Div. was entitled to an abatement of the price.

[N. Y.] 16. Defendant in an action of quan- was properly allowed in discretion where

tum meruit for physician's services may the court gave defendants an opportunity

amend an answer by adding a counterclaim to give additional testimony and they did

based on allegations of misrepresentations not request leave to withdraw their an

by plaintif! that the services were necessary nouncement of ready for trial. Lewis v.

[Rev_ St. 1898. i 2656]. Ladd v. Witte, 116 Hoeldtke [Tex Civ. App.] 76 S. W. 309.

Wis. 35. 92 N. W. 365. Amendment of pe- 38. Amendment to petition for divorce

tition. filed without leave of court. in action not demurrable as uniting different and dis

against partnership. concerning realty. to tinct causes oi! action. Wells 7. Wells, 118

show amounts of money furnished the firm Ga. 812.

to buy the land. and asking personal Judg- 37. Satterlund v. Beal (N. D.] 95 N. W.

ment against the members of the firm. 518.

Moorman v. Schmidt [Ohio.] 69 N. E. 617. 88. Brown v. Starbird [Mo.] 56 Atl. 902.

A petition for abatement of a liquor nuisance as. Lange v. Union Pac. R. Co. [C. C. A.]

on relation 0! a city superlntendent of po- 126 Fed. 338.

lice may be amended by substituting the 40. McKee 1. Lil. Cent. R. Co. [Iowa] 97

state solicitor. and denominating the pro- N. W. 69.

ceeding an information for violation of the 41. Landt v. McCullough, 103 Ill. App. 668.
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profits in a declaration of ejectment." Merely granting leave to amend is not

amendment. If the pleading is not redrawn the amendment is deemed aban

doned.“

The affidavit of an attorney cannot be accepted in lieu of that of his client on.

application for leave to amend an answer for matters of defense unknown to de

fendant at the filing unless it is shown that the motion-must be made before the

client’s afiidavit can be secured.“ The affidavit of the attorney who had no per

sonal knowledge of the facts could not be taken instead of that of the party on an

application to amend the answer because of a defense unknown to defendant when

the answer was filed.“ That an aflidavit filed with a motion for leave to amend

a complaint was made by the managing clerk of plaintiff’s attorney instead of plain

tiif is no ground for objection where there is no laches of plaintifi to be excused un

der the nature of the amendment.“ Where defendant is present at the trial, a plea

setting up new facts cannot be permitted without requiring an affidavit that thr

omission was not made from the original plea for delay and that the amendment

was not offered for delay."

Effect of amendment—Amendment of a pleading allowed relates back to the

original,“ and supersedes it,“ operating as an abandonment or withdrawal of it,“

unless it changes the cause of action ;'“ but it does not change the trial term." An

amendment to a declaration stating a different cause of action is amenable to the

statute of limitations.“8

time to sue thereon has expired, is barred.“

A claim first made in an amended petition, filed after

A complaint cannot be objected to be

cause it alleges a release given before the injury occurred where an amendment

42. Act Md. 1785, e. 80. Crandall v. Lynch,

20 App. D. C. 73.

48- Satterlund v. Beal [N. D.] 95 N. W.

518.

44. Mut. Loan Ass'n v. Lesser,

Div. [N. Y.] 138.

45. Henry v. Talcott, 89 App. Div. [N. Y.]

81 ADD.

76.

46. Kent v. Aetna Ins. Co., 88 App. Div.

[N. Y.] 518.

47. Bass Dry Goods Co. v. Granite City

Mfg. Co. [Ga.] 45 S. E. 980.

48. Petition. Wells v. Wells, 118 Ga. 812.

An amended complaint speaks from the ill

ing of the original complaint. Kirkham v.

Moore, 80 1nd. App. 549. 65 N. E. 1042.

Amendment to petition in action for injuries

to servant held to relate back to filing of

petition and service of summons. Louisville

& N. R. Co. v. Pointer's Adm'r, 24 Ky. L. R.

772, 69 S. W. 1108. An amendment to a peti

tion for damages adding the name of a party

plaintiff more than two years after the

cause vaccrued relates back to the com

mencement of the action. Hucklebridge v.

.\tchison, T. & S. F. R. Co., 66 Kan. 443, 71

Pac. 814. Amendment by leave of court of

a petition not signed when flied will relate

hack to the date of filing where defendants

appeared and answered at the succeeding

term waiving issuance and service of cita

tion. Vitkovitch v. Kleinecke [Tex. Civ.

.\pp.] 75 S. W. 544.

40. Filing an amended complaint carries

the original and rulings thereon out of the

record. Hershberger v. Kerr, 159 1nd. 357,

65 N. E. 4. An amended complaint becomes

the only complaint in the case and is as et

fectual as though filed at the commencement

of action. Meeks v. Meeks, 87 App. Div. [N.

Y.] 99. An amended complaint. complete in

itself, and not referring to or adopting the

original complaint as a part of it, super

sedes the other. U. S. v. Gentry [C. C. A.]

119 Fed. 70. Where an amended statement

in an action. filed by leave of court. gives

facts sufficient to remove the bar of limita

tions shown by the original. the amended

statement is the only one before the court

and a demurrer will not lie because it is in

consistent with the original. Barclay v. Bnr~

clay, 206 Pa. 307. An original declaration.

to which an amended declaration has been

filed. remains a part of the record. Abbott

v. Bowers [Md.] 57 Atl. 638.

50. Where defendant under leave to

amend files a new plea of the same number

as the original. the latter ls considered with

drawn. Medairy v. MeAllister [M1] 55 All.

461. On death of plaintiff's wife pending his

action for her injuries. an amendment to

the petition alleging a cause of action for

her death operates as an abandonment of

the first action. International 8: G. N. R. Co.

v. Boykin [Tex. Civ. App.] 74 S. W. 93.

51. An amendment amounting merely to»

a restatement of the original cause of action

relates back to the filing of the original

complaint; it is otherwise as to one stating

:1 new cause of action. Shroyer v. Plttenger,

31 Ind. App. 158. 67 N. E. 475.

52. An amendment allowed to a petition

does not change the trial term. ‘vVells v.

Wells, 118 Ga. 812.

53. Shroyer v. Pittenger. 31 Ind. App. 158.

67 N. E. 475. Amended petition as showing

transaction of parties beginning the statute

of limitations. Bluntzer v. Hirsch [Tex. Civ.

App.] 75 S. W. 326.

54. Fisher v. Musick's Ex'r, 24 Ky. L. R.

1913, 72 8. TN. 787.
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changing the date of the release was allowed." Where there is no answer to an

amended complaint which states a good cause of action, judgment cannot be ren

dered for defendants." An answer may be ordered to be made more definite as

to allegations admitted and denied, and the order will not prevent defendant from

setting up additional defenses in his amended answer." A petition in action for

price of goods brought in the county of the seller’s residence, failing to allege that

the contract was made in writing in the county where the action was brought, the

buyer residing elsewhere, is cured by an amendment that after settlement of the

balance due he contracted in writing to pay the money sued for at the county seat

of the county where the action was brought."

§ 8. Supplemental pleadings. Propn'eiy and allowance.—Supplemental an—

swer may be allowed as well after as before judgment." Permission to file a sup

plemental answer,” or an additional plea,61 is discretionary. Where a supplemental

petition was stricken for failure to serve notice on defendant, leave may be given

immediately thereafter to file the petition." A supplemental answer setting out

new matter arising after the cause is on the calendar and ready for trial must only

be allowed on full indemnity to plaintifi."

Matter of supplement and mode of pleading.“—Where a defense set up by aili

ilavit is presumably good though insufficiently stated, a supplemental aflidavit may

be allowed.“ A supplemental complaint cannot set up a difierent and subsequent

173.1186 of action to that in the original complaint.“ Where the insured dies pending

an action to reform a policy, the assignee of the interest thereunder may file a sup

plemental complaint after his substitution asking reformation and recovery on the

policy." If it does not clearly appear that a judgment set up by supplemental an

swer would not amount to a defense, the court at special term should not refuse

leave to serve the answer but should remit to the trial court the questions involved

in determining the effect of the plea.“ Where an underwriter sued by a manager

of Lloyd’s set up as defense a judgment against him in excess of his liability to

Lloyd’s, a modification of the judgment on_subsequent appeal before answer filed

may be set up in the answer as a partial defense, a supplemental answer being un

necessary.6°

§ 9. Motions upon the pleadings—A motion to strike out all or part of a

bill of complaint is in the nature of a demurrer." Allowance of motions on the

pleadings is generally discretionary." Where a claim against an estate is tried in

56. Seaboard A. L. R. Co. v. Main, 132 N. 00. Smith v. Bach, 82 App. Div. [N. Y.]

c. 446. 6°3

56- Thompson V- Morgan [Ind- T'] 69 s' 07. No new cause of action is made [Code

W. 920. a Civ. Proc. Q 544]. Hunt v. Provident S. L

51. Morgan v- Bflmmonlv “6 s- C- 33- Assur. Soc.. 7'! App. Div. [N. Y.] 338.

F1 nt v. Ea le Pass C. & C. Co. [Ten
CigADD-yl 77 S. W? 831. 88. Rio Tinto Copper Min. Co. v. Black, 85

59. State v. Dist. Ct. of Ramsey County N- Y- SHDD- 1116

[Minn.] 97 N. W. 681. 69. Code Civ. Proc. § 544. Burke v.

00. McDaniels v. Gowey. 30 Wash- 412. 71 Rhoads, 39 Misc. [N. i] 208, 82 App. Div.

Pac. 12. 325.

61. Pierpont v. Johnson. 104 Ill. App. 27. ,0 R I 213 Ste e v M ‘ 6 N

62. Diedrich v. Diedrich [Neb.] 94 N. w. JI'EW 7‘57? - V "5°" - “gm 3 -

36.
5 83. Terms of supplemental answer as TI. Motion to strike a plea because flied

costs and disbursements of action to time of without leave is discretionary. Lester v.

motion and leave to plaintiff to discontinue Johnston, 137 Ala. 194. A motion to strike

without costs at his election. Pickreii v. ofl' an entry of satisfaction of a judgment is

Mendel. 87 App. Div. [N. Y.] 163. addressed to the discretion of the court.

84. Supplemental answer in suit to en- Shoup v. Shoup, 205 Pa. 22. Where several

force mortgage as stating defense. May v. pleadings filed raise no new issue or plead

Ball. 24 Ky. L. R. 875. 70 S. W. 196. no new matter. the court has discretion to

135. Andrews v. Blue Ridge Packing Co., strike them from the files. Woolley v. Lou

206 Pa, 370, isville, 24 Ky. L. R. 1357. 71 S. W. 893.
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the probate court, refusal of a motion to make the petition more definite and cer

tain after appeal to the district court is not prejudicial.u

Time of motion—Motions to strike an answer for defect in form must be made

before the trial term." If a petition is so defective that recovery cannot be had,

a motion to dismiss in nature of a. general demurrer may be made at any time be

fore verdict.“ A motion before trial to exclude evidence as to items in the bill

of particulars because not in the complaint will be refused." A motion to conform

the pleadings to the proof cannot be made after close of the evidence where the evi

dence when offered was objected to because it did not support the pleading." Where

plaintiff declares in separate counts on two instruments making inconsistent allega

tions as to the relations of the parties to the instruments, a motion to compel plain

tifi to elect comes too late after pleading to the declaration."

Grounds of motion—A motion for judgment on the pleadings will not lie

where an issue is framed." A motion to strike out applies to evasive, ambiguous,

or uncertain parts of a pleading." A motion to strike irrelevant matter from a

pleading will not lie when, under any possible circumstances, evidence of the facts

pleaded therein can have any bearing on the subject-matter of litigation.“ Tra

verse of an officer’s return of service may be stricken where he is not made a party

and has no notice of the filing of the traverse."1 Where a party believes that an

swers to interrogations warrant a larger verdict for him than is given by the general

verdict, he may move for judgment non obstante veredicto." The various grounds

assigned in the cases for motions addressed to the petition, complaint or declara

tion,” the answer,“ the plea," or the reply,“ are assembled in the notes.

72. Bonebrake v. Timer, (1 Ken. 837, 72

Pac. 521.

78. Green v. Hambrick. 118 Ga. 569.

74. Kelly 1. Strouse. 116 Ga. 872.

75. The objection is proper at trial. Cham

berlain v. Loewenthal, 138 Cal. 47, 70 Pac.

.82.

76. Rowe v. Gerry, 86 App. Div. [N. Y.]

:49. _

77. Dives v. Fidelity & Casualty Co., 206

Pa. 199.

78. Moore v. Murray [Mont] 75 Pac. 615.

A motion for judgment on the pleadings

should be denied where they raise a. question

of fact to be tried. Noland v. Owens [OkL]

74 Fee. 954. Where the complaint pleads

overdue bond coupons, the answer avers

payment. and the reply denies payment.

there is an issue presented which plaintiff

is entitled to have submitted to :1 Jury. Kim

bor v. Gunnell Gold Min. & Mill Co. [C. C. A.]

126 Fed. 137.

70. Peacock v. U. 8. [C. C. A.] 125 Fed.

583.

80. Dinkelspiel v. N. Y. Evening Journal

Pub. Co.. 91 App. Div. [N. Y.) 96.

81. O'Connell Bros. v. Friedman, 118 Go.

831.

82. Wood v. Week. 81 Ind. App. 262, 67 N.

E. 662.

88. Motion to make petition on contract

more specific as to sales made denied. Cur

rie Fertilizer Co. v. Kriah. 24 Ky. L. R. 2471,

74 S. W. 268. A declaration may be stricken

out on notice as defective though demurrer

will not lie [Pr-ac. Act. § 182. 2 Gen. St. p.

2555]. Malberti v. United Else. Co. [N. J.

Law] 54 Atl. 251. Merely pleading evidence

will not warrant striking an allegation from

a. complaint on motion. Vogt v. Vogt, 88

App. Div. [N. Y.] 437. A motion to strike a.

contract exhibited to the summons will not

lie when it is a. part of each of the notes sued

upon. Nat. Computing Scale Co. v. Eaves.

116 Ga. 611. Motions to strike out allega

tions from the complaint will never lie un

less thcy prejudice the moving party. Rock»

well v. Day, 84 App. Div. [N. Y.) 487. A

motion to strike a paragraph for imperil

nence or irrelevancy fails if any portion is

relevant or responsive. Thompson v. Wil

liamson [N. J. Eq.] 54 Atl. 453. A motion

to make a petition more specific in certain

particulars is overruled without error where

plaintiff's proof did not prove or vary in

proof from the allegations in those particu

lars. Brown v. Chillicothe [Iowa] 98. N. W.

502. One defendant cannot move to strike

allegations from the complaint not essential

as to him but material against the other

defendants [Code Civ. Proc. § 545]. Brown

v. Fish, 76 App. Div. [N. Y.] 329. While a

decision on demurrer to the petition sustain

ing the latter is unravel-sod. defendant can

not question the sufliciency of the petition

by oral motion to dismiss. Ga. Northern R.

Co. v. Hutchins [Ga.] 46 S. E. 659. A mo

tion to strike allegations from a complaint is

properly refused where the effect would be

to change the cause of action. Klipsteln v.

Raschein. 117 Wis. 248. 94 N. W. 63. A mo

tion to strike out an amended supplemental

petition aimed at it as a. whole is a general

exception so that if any part presents a

valid replication to any part of the answer

it is properly overruled. San Antonio Trac

lion Co. v. Bryant, 30 Tex. Civ. App. 437, 70

S. W. 1016. Where plaintiff on his own mo—

tion files a first and second amended peti

tion and corrects clerical errors in the

amendments. a motion to strike out his poti

tlon will not lie. Antonelli v. Basile, 93 Mo.

App. 138. Where plaintiff again inserts the

objectionable matter in his petition after a
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Sufficiency of motion—A motion to strike a paragraph from a complaint as

irrelevant and redundant must show prejudice." A motion for direction of verdict

for variance must show specifically in what the variance consists.88 On motion to

require a petition to be made more specific, defendant should show that he does not

possess the desired knowledge, by :aflidavit or otherwise." A notice of a motion

by a receiver of a corporation for judgment against stookholdem is sufficient though

it does not state that they reside in the county.“

Decision on motion—A motion to make a complaint more specific does not

present an issue of law to be determined before issues of tfact.“1 Where objection

that the complaint does not state a cause of action is not taken until the trial, greater -

latitude of presumption is allowed than on demurrer." Motion for judgment on

the pleadings not only admits the truth of allegations of his adversary but also the

untruth of his own allegations denied by the adversary." Judgment for defendant

may be entered after overruling plaintiff's motion .for judgment on the pleadings

where plaintifi did not proceed on the merits but stood on his motion.“ Where

facts specially pleaded in defense were repeated by way of counterclaim which did

not warrant affirmative relief, a finding to that efliect obviates any error in refusing

to strike out the counterclaim.“

§ 10.

tion, eic.

Mode of asserting defenses and objections whether by demurrer, m0

Maticrs of substance—The remedies for defects in pleading in North

Dakota are distinct and must be applied exclusively; if one is used when the other

applies the latter should not be granted.“ Preliminary objections, :such as denial

of the right to sue, or want of capacity in either party, must be urged before the

demurrer has been sustained for mlsjolnder

01 causes of action, a motion will lie to strike

such allegations from the pleadings. Reed

v. Reed [Neb.] 98 N. W. 73. Where two

separate and well pleaded causes of action

are united In one petition and a general de

nial filed together with a good plea of former

adjudication as to one cause, a motion for

judgment on the pleadings as to both causes

cannot be sustained. Fonts v. Pettigrcw

[Kara] 74 Pac. 1107. In an action based on a

township warrant for goods sold, I. motion

to make the complaint more definite and cer

tain will not lie because the complaint did

not state-that the goods were necessary

and suitable, and their probable value,

where it showed the organization of the

county board as auditors of the warrants

and every step requlrcd in the audit of the

warrant sued on. Mltchelltree School Tp. v.

Hall [Inc]. ADD-1 88 N. E. 919.

84. Where the answer is frivolous pladny

tlfl may move for judgment on the pleadlngs‘

though he has filed a reply. Soper v. S1. Regls;

Paper Co., 76 App. Div. [N. Y.] 409. \‘Vlierev

a motion to make an answer more definite

and certain only affected the part of the

answer containing a denial. the afi‘irmaflvej

defenses remained intact and plaintiff should

have replle thereto. Ritchey v. Home Ins.‘

Co., 98 Mo. App. 115. 72 S. W. 44. A motion1

to strike out a. matter of defense in an an-j

ever in the district court because not ln‘

issue in the county court on first trial will

not lie where such matter was pleaded below

and only set out more fully in the district

court. Martens v. Plttock [Neb.] 92 N. \V.

1038. In an action against an owner of a

building for lnjurles received because of

part of the structure blowing from the roof‘

lnto the street in a. wind storm, an allega

tion In the answer that the cause was solely

plaintiff's negligence is not ground for me

tl'on to strike [Code Clv. Proc. 5 545]. Uggla

v. Brokaw, TI App. Dlv. [N. Y.) 310.

85. That a. plea was similar to another

plea in the defense will not be ground for a

motion to strike. where its object ls recoup

mont and the other plea. ls only In defense.

and additional mm are set up. Troy Gro~

cery Co. v. Potter [A.la..] 36 So. 12.

86. A motlon to strike matter from a. re

ply ila properly overruled where it includes

matter both proper and improper for reply.

German Ins. Co. v. Stlner INeb.] 96 N. W.

121 Where a. reply sets up new matter in

avoidance of the defense In the answer,

amounting fairly to a departure from the

petition. a motion to strike out audi matter

will lle. Merrill v. Suing [Neb.] 92 N. ‘W.

618.

387. Vogt v. Vogt. 86 App. Div. {N. Y.]

4 7.

88. Ill. Cent. R. Co. v. Behrens [111.] 69

N. E. 796.

89. Howard v. Western Union Tel. Co.. 25

Ky. L. R. 828, 76 S. W. 387.

90. Code §§ 3244, 3260. Reed v. Gold [Va.]

45 S. E. 868.

91. Mllls' Ann. Code. §§ 171.

slte Min. Co. v.

Pac. 15%.

92. Holt: 7. Hanson.

W. 663.

03. \Valllng v. Bown (Idaho! 72 Pac. 960.

.4. Code Civ. PTDC. § 741. Moore 7. Mur

ray [Mont.] 75 Pac. 515.

95. Dwyer v. Bohan,

S. W. 384.

06. Remedles given by Rev. (204168. 1899.

§§ 5282. 5284. Johnson v. Great Northern R.

Co. [N. D.] 91 N. W. 546.

174. Cerus~

Anderson [0010. App.] 75

115 Wis. 236. 91 N.

99 M0. App. 120, 73
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merits are reached." Objection to a plea of set ofi as improper under the statute

should be made by replication.” If counts in a declaration are bad, defendant

must demur or move in arrest of judgment.” Objection that no cause of action

appears by the petition may be made at any stage of the action,1 but if the petition

is first attacked after answer by objection to introduction of evidence instead of b_\'

demurrer, it will be liberally construed.” If plaintiff is not limited by an order

regulating the form of his complaint, the special term in New York cannot strike

out a whole cause on motion; whether there is a cause of action can only be deter

mined on trial after filing of demurrer or answer.“ After default an objection

that the complaint does not state a cause of action may be made by motion to set

aside but not by oral demurrer.‘ An order to strike out allegations of a pleading

should be made only when they are clearly immaterial or irrelevant and cannot jus

tify admission of evidence; if any doubt exists, the remedy is demurrer or other

objection at the proper time.5 Pleas neither frivolous, irrelevant, nor prolix cannot

be stricken on motion but demurrer must be filed.“ Where an answer contains allega

tions amounting to both a defense and a counterclaim; whether it sets forth both de

fenses, and the right to assert a counterclaim if properly alleged, may be raised by

demurrer instead of motion to strike out.’ Failure of a complaint for injuries

against a village to allege that the statutory period had elapsed since filing the claim

may be raised by demurrer, the complaint not stating a cause of action.“ The rem

cdy for allegation in a complaint of damages barred by limitation, and also dam

:lges which must have arisen after commencement of suit, is by motion to strike out

and not demurrer.o Where plaintifi’s statement of cause of action shows that he

cannot avoid the bar of limitations, it may be raised by demurrer in Connecticut.10

Where the complaint shows that an action is brought prematurely, demurrer will

lie; if the defect does not so appear it must be raised by answer in abatement.“

if a petition on contract does not show the contract illegal, an objection to intro

duction of evidence cannot be made on that ground.12 Motion for judgment on the

pleadings will not lie to settle important questions of law or dispose of the merits,

demurrer being the remedy." A motion ne recipiatur if regarded as one not to

receive pleas, or to strike out, will not lie to pleas already received and filed, the

proper motion being to rescind the order of leave to file and to strike out.“ An

exhibit referred to in a reply but not annexed thereto, no copy being furnished

defendant until trial before ajustice, is a part of the reply so that defendant’s rem

edy for inspection was by motion.“ Where each of several defenses in an answer

denies material allegations of the complaint, and the denials might have been

or. Stewart v. Smith, as Me. 104. 12;. Code. § 195. Gillian v. Gillian, 65 s_ C_

98. Hail v. Greene, 24 R. I. 286. -

5. John Church 00. v. Pso. 111. Cent. R. Co. v. Leiner, 103 Ill. App. D!“ [N Y] I“ arkinson- 86 Ann

438' 6- Dalton v- Bunn. 137 Ala. 175.

2‘1. Tracey v. Grezand [Neb.] 93 N. W. 214. John Church C ‘ I
Failure of an heir at law seeking to recover Div. [N_ Y'] 163. o v Parkinson- 36 ADD

Personally of the ancestor at time of death 8_ Laws 1897, p_ 453’ c. 414 g 322 Thrall

to plead facts regarding the transmission of v_ Cuba. 88 Ann Div. [Nv Yi], 410‘ .

the property cannot be reached by demurrer 9. Crossen v. Grandy' 42 Or- 282 70 Pac

for want of capacity to sue or defect of par- 906_ - .

ties piaintii‘t; the defect goes to the cause of 10_ Davis v_ Mills [C. C. A] 121 Fed“ 703

action and may be raised at any time. Mc- 1L Burns. Rev. St. 1901' § 342- CI 5 and

Kenney v. Minahan [Wis.] 97 N. W. 489. § 346_ Mlddaugh v. Wilson, 30 Ind. App, 110

.-\ petition so defective that after verdict a 65 N_ E 555_ s -.

motion in arrest oi! Judgment would be sus- 12. Horton v_ Rom“ [Nell] 95 N w 36

tained may be dismissed at trial. Brown V. 13, Jones v, Procter, 24 Ohio Ciro. Ct R~

Ga. C. & N. R. Co. [Ga.] 46 S. E. 71. 80_ ~ . .

2. George Adams & Frederick Co. v. South 14_ Homer v_ Plumley' 97 Md. 271

Omaha Nat. Bank [C. C. A.] 123 Fed. 641. 15. New Idea Pattern Co. v. Wham"F 7;,

3. Craig v.1ames. 80 App. Div. [N. Y.] 16. Conn 455_
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stricken on motion, a demurrer will not lie while they remain though other matter

pleaded does not amount to a defense." A general demurrer will not lie against

a declaration stating separable demands, some good and some bad, the remedy,

since abolition of special demurrers, being by motion to strike out." A general

objection to evidence under- the complaint because it fails to state a cause of action

without specifying wherein the pleading is insufficient will not be entertained."

Uncertainty or indefiniteness in particular allegations as to the cause of action

or defense must generally be raised by motion to make definite and certain, or to

make more specific,“ or by motion for bill of particulars ;2° but not by motion to

strike out,“u except in New Jersey,” nor on trial by a request for direction of verdict

at close of plaintifi’s evidence.” The lack of necessary allegations cannot be raised

by motion to make more definite.“ Failure of a complaint to determine an ad

verse claim to a mining location to allege that suit was brought within the statutory

period is not a jurisdictional defect and can be raised only by demurrer." Insuf

ficiency of a plea is ground for demurrer not motion to strike." Objections to

sufficiency of an amended complaint taken by answer are subject to demurrer.”

Objection to inconsistent defenses must be by motion to strike and cannot be raised

by a requested instruction.28

10. Code Civ. Proc. 5 645.

kaw, 77 App. Div. [N. Y.] 310.

11. Peter v. Middiesex 8: S. Traction C0.

[N. J. Law] 55 Atl. 35. An averment stating

an alternative liability should be demurred

to. the defect not being available under a

general denial. Cronan v. Woburn [Mass.]

70 N. E. 38.

18. Pine Tree Lumber Co. v. Fargo [N.

D.] 96 N. V’. 357.

19. Uncertainty of a. petition can only be

raised by motion to make more specific.

Baltimore & O. R. Co. v. State. 159 Ind. 510,

65 N. E. 508. Remedy for uncertainty in a.

complaint is motion to make more specific.

Blanchard, etc., Furniture Co. v. Colvin

[Ind. App.] 69 N. E. 1032. Defective state

ment of a material fact in a complaint is

ground tor motion to make more specific, not

for demurrer. Mulky v. Karsell, 31 Ind. App.

595. 68 N. E. 689. It allegations of a com

plaint are indefinite and uncertain the reme

dy is by motion to make definite and cer

tain [Code Civ. Proc. § 546]. People v. Buell,

86 App. Div. [N. Y.] 141. It allegations in

the complaint in the alternative render it

uncertain. the remedy is by motion to make

definite and certain and not by demurrer.

Hasberg v. Moses, 81 App. Div. [N. Y.] 199.

Where facts in one paragraph of. the com

plalnt taken with other facts therein make

a. cause of action, greater particularity can

be secured by motion to make definite and

certain and not by general demurrer. Wels

er v, Holzman [Wash.] 73 Pac. 797. Mo

tion to make more definite and not demurrer

is the remedy where the complaint states

that acts were done both willfully and neg

ligently. Schumpert v. Southern R. Co., 65

S. C. 332. “’here a complaint (or posses

sion of land fails to state the nature of

plaintiff‘s title the remedy is by motion to

make more definite. Livingston v. Ruff. 65

S. C. 284. Where a. pleading is too indefinite

to enable the other party to understand the

precise nature of its allegations, the remedy

is by motion to make more definite. Sea

board A. L. B. Co. v. Main. 132 N. C. 445.

Uggla v. Bro

The sufficiency of new matter in a pleading filed in

Defects in an answer which as a whole sets

up a good defense should be corrected by mo

tion to make more definite and certain.

Moore & Co. v. Rooks [Ark.] 76 S. W. 548.

A motion is a proper remedy to require a

complaint to be made more definite and cer

tain and defendants are not limited to a. de

mand for a bill of particulars. Viner v.

James, 92 App. Div. [N. Y.] 542.

20. Where the pleadings are definite and

certain as to the nature of the charge or

defense but further particulars are required

for further pleading or preparation for trial

a. bill of particulars should be asked. John

son v. Great Northern R. Co. [N. D.] 97 N.

W. 546. A complaint alleging that rock tell

upon plaintiff. from the side wall while work

ing in defendant's mine cannot be required

to be amended to show the part of the mine

from which the rock tell. by motion to

make definite and certain the remedy being

by bill 01' particulars [Code Civ. Proc. §§ 646.

158]. Dumar v. Witherbee, 88 App. Div. [N.

Y.] 181.

21. Computing Scales Co. v. Long, 66 S.

C. 379.

22. Lack of certainty In the cause of per

sonal injuries as stated in the declaration is

not ground for general demurrer but for me

tlon to strike out the declaration. Minnuci

v. Phiia. & R. R. Co.. 68 N. J. Law. 432.

%. Harrison v. Self [Mo. App.] 77 S. W.

91. .

24. Where a. complaint for damages from

fire set by a. railroad engine fails to state the

time of day when the engine passed. a mo~

tion to make more definite and certain is

not the proper remedy. Johnson v. Great

Northern R. Co. [N. D.] 97 N. W. 546.

25. Rev. St. U. S. §§ 2325, 2326; Code Civ.

Proc. Mont. § 1322. Hopkins v. Butte Copper

C0. [Mont.] 74 Pac. 1031.

26. Troy Grocery -Co. v. Potter [Ala] 36

So. 12.

27. Code Civ. Proc. § 498. Nellis v. Rowles,

41 Misc. [N. Y.] 313.

28. Harper v. Fidler [Mo. App.] 78 S. W.

1034.
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place of one to which a demurrer has been sustained cannot be bested by a motion

to strike.”

A defect of parties not appearing on the face of the petition must be raised

by answer not demzslzrrerr"o Generally misjoinder of parties cannot be raised by

demurrer,“ except in Missouri“2 and Georgia; in the latter state special demurrer

will lie.” Notice of misjoinder is the remedy in New Jersey.“ Misjoinder of par

ties defendant not being new matter cannot be raised by answer in New York.35

Misjoinder of causes of action must be raised by demurrer.“ The statute of lim

itations is waived if not pleaded by answer." The defense of statute of frauds

must be raised by demurrer, not answer, in Iowa f" it may be made by answer in

Arkansas39 or in New York.‘0

Matters of form—Failure to verify an answer is not ground for demurrer

though it may be stricken on motion.‘1 Objections to formal defects in a pleading

must be raised by motion to make more specific and definite and not by delnurne'r.‘2

Where more than one cause of action is stated in one paragraph of a complaint, the

remedy is by motion to separate or by demurrer for misjoinder.“ Demurrer will

not Lie to a defense containing a general denial though other matter pleaded is no

defense, but such other matter will be stricken out on motion.“ Where a denial

in an answer does not comply with the statute, motion may be made, or the allega

tion may be treated as not tendering an issue.“ A motion to strike out not demur

rer is the remedy wherematter alleged as a separate defense could be proved under

the general denial.“ Allegations in an action for fire insurance that plaintifi re

fused to be examined concerning the loss as required in the policy cannot he pleaded

in abatement but must be set up by answer.“ Misjoinder either of actions or par

ties must be raised by plea in abatement, or, where it appears on the face of the pe

tition, by special exception in the nature of such plea.“

a. Watkins v. Iowa Cent. R. Co. [Iowa]

98 N. W. 910.

30. Guthrie v. Treat [Neb.] 92 N. W. 695.

81. Wallotnder of parties is not ground for

demurrer but motion should be made {or

abatement ‘0! the suit as to the party im

properly jolned [Acts 1885. 1896, p. 453, ‘c.

423]. Riverside Cotton Mills v. Lanle'r [VEJ

t5 8. E. 875. Demurrer will not lie for m‘ls

Jolnder of part-lea defendant [Code Clv. Proc.

E 488]. Adams v. Slingerlzmd, B7 App. Div.

[N. Y.] 312. Demurrer to the evidence will

not reach mlsjo‘lnder of par-fies plaintiff.

Groenmiller v. Kaub, 67 Kan. 844. 78 Pac.

100.

:3. 'Lflsjo'lnder of parties must “be ra'lced

hy demurrer. Doyle 'v. St. Louis Transit Co.

1M0. App.] 77 S. W. 471.

33. Misjoinder of plaintiffs must be raised

by special demurrer in due time. Rusk v.

Hill. 117 Ga. 722.

84» Mlsjoinder 0! '8. wife with her hus

band ns plaintiff must be raised by notice

of misjo‘lnder {Pr-ac. Act. Gen. St. 2539].

Peterson v. Christiaan [N. I. Err. & App.]

56 Atl. 288.

35. Code Clv. Proc. i 500. Adam v.

Slingerland, 87 App. Div. [N. Y.] 312.

as. Tongue 11. Collins [N. C.] 45 S. E. 1035.

\Vhether there Is a misjolnder of causes of

action in a complaint cannot be considered

on a. motion for remand after removal of

the causes. Fug-arty ‘v. Southern Pac. Co..

123 Fed. 973.

87. Rev. Codes 1899. i 5184. Satterlund v.

Deal [N. D.] 95 N. W. 618: Cone v. Hyatt.

132 N. C. 810; Anderson v. McNeal [Miss.] 34

Dupliciiy is ground for

So. 1. The defense of limitations must be

pleaded and cannot be raised by demurrer

[At common law or under Proc. Act, May 25.

1:37, P, L. 2711. Barclay v. Barclay, 206 Pa.

3 .

88- Marr v. Burlington.

Co. [Iowa] 96 N. W. 716.

39. St. Loula I. M. I: S. R. Co.

[Ark] 74 B. W. 293.

40. Kramer v. Kramer. 9D App. Div. [N.

176; Bantu v. Banta, 84 App. Div. [N. Y.]

1 .

4L Butterbeld v. Graves, 133 Cal. 155, 71

Pac. 510.

42. Grant 11. Commercial Nat. Bank [Neb.]

N. W. 185.

43. Blanchard. etc.. Furniture Co. v. Col

vln [Ind. App.] 63 N. E. 1032.

44. Code 01v. Proc. § 545.

41 Misc. [N. Y.] ‘572.

45. Downing North Denver Land Co. v.

Burns. 30 Colo. 283. 70 P210. 418.

R. Code Clv. Proc. § 500. subd. 2. Kraus

v. Agnew, 80 App. Div. [N. Y.] 1. Where an

answer contains several counts each of which '

sets up as a defense matter which is not

new because not extrinsic to the matter of

the complaint and which is capable of proof

under former denials. a motion to strike the

redundant matter and not a demurrer la the

proper remedy [Code Civ. Proc. § 545]. Ug

gla v. Brokaw, 7'! App. Div. [N. Y.] 310.

47. Scottish Union & Nat. lns. Co. v.

Strain, '24 Ky. L. R. 958. 70 B. W. '2".

48. Brooks v. Galveston City R. Co. [Tex.

Clv. App.] 74 S. W. 330.

CR.&N..R.

v. Hall

98

Blaut v. Blnut.
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special demurrer at common law; under New Jersey statute practice for motion to

strike out.“

swer."

§ 11.
Waiver of objections and cure of defects.

Objection to form or sufficiency of summons cannot be taken by an

Wait'er by failure lo object,

by responsiz'cly pleading, 01' by going to trial of issues—Failure to raise objections

by the proper method or at the proper time generally amounts to a. waiver,“ except

49.

163.

50. Nellis v. Rowles, 41 Mile. [N. Y.] 313.

51. Fla. Cent. & P. R. Co. v. Ashmore, 43

Flo. 272. A motion to strike or to make

more definite is waived by pleading over

and going to trial on the merits. Port

Townsend v. Lewis [Wash.] 75 Pac. 982.

“'here a. counterclaim is one which cannot

lawfully be interposed to plaintifl‘s claim. a

reply thereto, instead 0! a demurrer. does

not waive objection to evidence to sustain

the counterclaim. Story v. Richardson, 91

App. Div. [N. Y.] 381. An exception to an

adverse ruling upon a motion to strike is

waived by answering and going to trial up

on the merits. Scribner v. Tagger-t [Iowa]

98 N. W. 798. Where an exception is taken

to a ruling sustaining a demurrer to a plead—

ing. error in the ruling is not waived by

filing an amended pleading which is but a.

repetition oi! the first. The rule holds wheth

er filing the amended pleading be considered

a pleading over or not. Watkins v. Iowa.

Cent. R. Co. [Iowa] 98 N. W. 910. I! no

exception is made to the form or style or a

pleading. it is suflicient tor consideration.

Baker v. Hamblen [Tex. Civ. App.] 75 S. W.

362. A plea in abatement instead of in bar

admits plaintitt's capacity to sue. Romy v.

State [Ind. App.] 67 N. E. 998». Going to

trial on the merits under pleas in bar filed

with pleas in abatement without asking trial

on the latter waives them. Maupin v. Scot

tish U. & N. Ins. Co., 53 W. Va. 557. Pro

ceeding to trial without objection that re

plies were not filed to special pleas waives

failure to reply. 111. Life Ass‘n v. Wells, 200

111. 445. 65 N. E. 1072. Sufficiency of an affl

davit to a. plea denying agency is beyond ob

Karnufl v. Keich [N. J. Law] 55 At].

jection after judgment. Dyer v. W'inston

[Tex. Civ. App.] 77 S. W. 227.

Objections to the jurisdiction! By appear

ing and filing a. demurrer defendant waives

objections to the jurisdiction of the person.

Westinghouse Air Brake Co. v. Christensen

Engineering Co., 126 Fed. 764. Appearance

and joinder in motion for a new trial on

other grounds waives objections to jurisdic

tion for defects of service on nonresident

defendants Clark v. Brotherhood of Loco

motive Firemen. 99 Mo. App. 687. 74 S. W.

412. General appearance and answer to the

merits, after motion to vacate order for sum

mons overruled, waives questions of jurisdic

tion. San Diego Sav. Bank v. Goodsell. 137

Cal. 420. 70 Pac. 299. A motion to require

plaintifl to paragraph his petition before

raising the question 01! jurisdiction is an

appearance by detendant. Boyer Wheel Co.

v. Dunbar, 25 Ky. L. R. 746. 76 S. W. 366.

Where a plea. of privilege by two defend

ants did not deny allegations of the petition

that they acted with other defendants in

converting goods. they thereby consented

to Join issue on the merits, in the court

where the suit was brought. and submitted

to the jurisdiction. Gilli. C. 8: S. F. R. CO. V.

North Tex. Grain Co. [Tex.. Civ. App.] 74 S.

W. 567.

Objections to petition or other pleading of

cause 0! action: In an action by a servant

for injuries, failure to demur or to move to

make the complaint more definite because of

a failure to directly allege employment

waives the objection. and it cannot be made

on introduction to the evidence. Brewer v.

Timreck. 66 Kan. 770. 71 Fee. 681. Objections

to pleadings not made before judgment are

waived. Turner v. Turner [W'ash] 74 Pac.

55; Pittsburg, C.. C. & St. L. R. Co. v. Rob

son, 204 Ill. 254. 68 N. E. 468. Omission to

plead venue cured by answer. Evans v.

Maysville & B. S. R. Co., 25 Ky. L. R. 1258.

77 S. W. 708. Objection to verification of a

petition cannot be made after judgment. In

re Mahoney’s Estate, 84 N. Y. Supp. 329.

A defect in a petition to recover for lum

her, in failing to show that defendant agreed

to pay for it. or that it was delivered at her

request, is cured by answer putting these

matters in issue. Ware v. Long. 24 Ky. L.

R. 696. 69 S. W. 797. General allegations of

negligence of a master causing injuries to a

servant are sufficient, no objection being tak

en betore trial or on admission of evidence.

Gayle v. Mo. C. & F. Co., 177 M0. 427, 76 S.

W. 987. Failure of the petition in an action

(or services to allege a promise to pay is

cured by answer and reply raising the di

rect issue of the services as a gratuity.

Dearing v. Moran, 25 Ky. L. R. 1.545, 78 S.

YV. 217. Traversing a petition without mov

ing to make it more definite waives defects

in the statement of losses incurred by plain

tii‘l. Ill. Cent. R. Co. v. Beauchamp, 25 Ky.

L. B. 1429. 77 S. W. 1096. Defects in n. dec

laration because joining two causes of ac

.tion in one count are waived unless raised

by special demurrer. Chicago City R. Co. .v.

O'Donnell, 207 Ill. 478, 69 N. E. 852. An ob

jection that a suit was brought in plaintiff’s

initials. instead of his full christian name.

is too late after judgment. Fisk v. Gulli

tord [Neb.] 95 N. XV. 494. Going to trial in

ejectment without objection that plaintiff

should have been required to amend his ab

stract 01'. title to correspond with his claim

of presumption of a grant waives the ob

jection. Jenkins v. Mcllilchael. 21 Pa. Super.

Ct. 161. After filing a general denial dc

iendant cannot object that there is no evi

dence of the demand alleged in the petition.

Anto'nelli v. Basile, 93 Mo. App. 138. An ob

jection that an allegation is omitted from the

petition will not lie at trial if the petition

can fairly be construed as implying what

should have been expressly aver-red. Broy

hill v. Norton, 175 Mo. 190. 74 S. W. 1024.

By procuring from plaintiff‘s attorney a

stipulation extending the time to answer,

without reserving right to object to the

complaint for scandalous matter, redundancy,

and toilure to state separately and number

the causes of action. defendant waives the

objections. Sherman v. McCarthy, 90 App.
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as to the objection of failure to state a cause of action," or want of jurisdiction of

Div. [N. Y.] 542. An objection that a'com

plaint does not specify the court is waived

by failure to raise before appeal [Horner's

Rev. St. 1901. §§ 338. 398]. Citizens' St. R.

Co. v. Shepherd. 30 Ind. App. 193. 65 N. E.

765. A complaint failing to allege jurisdic

tional facts necessary to rendition of the

judgment and to sustain an attachment in

the original suit is suflicient in absence of

a plea denying Jurisdiction since it will be

presumed. Kilham v. Western Bank 8r. 8.

D. Co., 30 Colo. 365. 70 Pac. 409. Failure to

demur and pleading to the merits waives

the right to demur for or raise defects in

the complaint. Romaine v. N. Y.. N. H. &

H. R. Co.. 87 ADD. Div. [N. Y.] 569. A party

accepting all issues tendered by the petition

and going to trial thereon waives any in

consistency in theories of the case presented

by the petition. Provident Loan Trust Co.

v. McIntosh [Kan] 75 Pac. 498. An alle

gation in a petition for injuries in the alter

native, that the person injured was pushed

from a train by railroad employee or by

sleeping car employes. said employes work

ing for different masters. cannot be object

ed to after answer [Code Civ. Proc. Q 85.

86]. Louisville & N. R. CO. v. Kimbrough.

24 Ky. L. R. 2409. 74 S. W. 229. After an

swer and issues joined no objection can be

made to the petition or amendments thereto

on more technical grounds. Guthrie v.

Finch [Okl.] 75 Fee. 288. Failure to allege

in a complaint in an action for nondelivery

of“ cotton, plaintiff having accepted an op

tion for sale, that he was ready and able

to pay is merely a defective statement of a

good cause of action, and is waived by fail

ure to demur or answer [Clark's Code (3d

Ed.) § 242]. Blalock & Co. v. Clark & Bro.

[N. C.] 45 S. E. 642. Ambiguity in a petition

which falls to show whether the cause is in

contract or tort will not avail a defendant

properly served who fails to plead in time.

where the cause is treated as in tort, and

the pleadings together show plaintiit‘s in

tention to sue in tort for damages from a

breach of contract. Southern Bell Tel. & T.

Co. v. Earle. 118 Ga. 506. Failure to demur

waives improper joinder oi. parties plaintiff.

if the defect will not prevent judgment, and

objection by answer in a motion for a new

trial will not remove the waiver. Jones v.

Kan. City. Ft. S. & M. R. Co. [Mo.] 77 S. W.

890. Waiver of objections to petition by

answering and falling to object to intro

duction of evidence. Albin Co. v. Kuttner.

25 Ky. L. R. 1100. 77 S. W. 181. Defendant

by pleading to the merits waives objections

to the petition. Strauss v. St. Louis Transit

Co., 102 Mo. App. 644, 77 S. W. 156. Objec

tion to a complaint for want of verification

cannot be made after judgment [Sand & H.

Dig. § 5776]. Randall v. Sanders [Ark.] 77

S. W. 66. Failure to raise misjoinder of

causes by motion to strike waives the objec

tion. Campbell v, Spears. 120 Iowa. 670. 94

N. W. 1126. Statement of facts in a petition

on information and belief are sufficient if no

motion is made attacking the petition on

that ground. Robinson v. Ferguson. 119

lows. 325. 93 N. W. 350. Objection that the

declaration was filed too late cannot first be

made after verdict. Piche v. Robbins. 24

R. l. 325. Filing an answer denying matters

alleged in "complaint and bill of particulars"

waives any objections to the bill. no motion

being made to correct or make more spe

cific. Brown v. Woodward. 75 Conn. 254.

Where no demurrer was filed to the declara

tion for insufficiency in allegations denied

by the answer, objection cannot be made aft

er judgment on the merits. the allegations

not being so uncertain as to amount to no

statement of fact. \Vhitlock v. Uhle, 75

Conn. 423. After issue joined and trial with

out objection to the petition. it will be con

strued liberally. Sorensen v. Sorensen [Neb.]

94 N, W. 540; Lampman v. Bruning. 120 Iowa.

167, 94 N. W. 562. Where a general allega

tion of waiver of suspension in an action on

an insurance policy is not objected to, its

insufficiency is waived though it is a mere

legal conclusion. Barrett v. Des Moines M.

H. & C. Ins. Ass'n. 120 Iowa. 184, 94 N. W.

473. After answer to the merits. defendant

in ejectment cannot question the sufiiciency

of the complaint as to the designation of

the land. Davis v. Shepherd [Colo.] 72 Pac.

57. Pleading to the merits without raising

misjoinder or defect of parties waives the

defect [Ann. Code 1901. § 96]. Edney v.

Baum [Neb.] 97 N. W. 252. Defendants by

jointly answering waived misjoinder of

causes of action; demurrer was the remedy.

Teague v. Collins [N. C.] 45 B. E. 1036. Omis

sion to allege in a complaint for trespass

by county officers that the entry was un

lawful or wrongful. or that any injury oc

curred. is waived by defendant's failure to

move for more specific statements or to de

mur for the defects. Hitch v. Edgecombe

County Com'rs. 132 N. C. 573. A defective

statement of ouster in a declaration for

breach of covenant of warranty in a deed

is waived where defendant does not demur

or take any special exception. Ravenel v.

Ingram. 131 N. C. 549. Failure to demur

waives failure of a. complaint in libel to al

lege special damages where the publication

is not libelous per se. Harrison v. Garrett.

132 N. C. 172. Failure to move to strike

out inappropriate allegations in the com

plaint waives defendant's right to object to

their consideration. Burns v. Southern R.

Co., 65 S. C. 229. Failure to object that a

complaint contains three distinct causes of

action that should be alleged separately

will waive the defect after judgment. Smith

v. Jones [8. D.] 92 N. W. 1084. Failure to

object to a formal and amendable defect in

a state of demand. in the district court of

New Jersey, waives the objection. Ellis Co.

v. Eyth [N. J. Law] 55 Atl. 54. Pleading the

general issue or not guilty admits the suil‘l

ciency of the counts in the declaration. Ill.

Cent. R. Co. v. Leiner. 103 Ill. App. 438.

Where evidence showing jurisdiction in di

vorce. by residence of plaintiff in the state

at time of defendant’s adultery. is given

mostly on cross-examination of plaintiff's

witnesses and no objection is made. failure

of the complaint to allege such fact is

waived. Harris v. Harris. 83 App. Div. [N.

Y.] 123. Failure to demur or object other

wise before trial waives failure oi.‘ a com

plaint, for injuries to a. servant. to aver

notice of the accident to the master [Laws

1902, p. 1748. c. 600]. Johnson v. Roach, 83

App. Div. [N. Y.] 351. Failure to demur

waives misjoinder of causes [Code Civ. Proc.

§§ 499. 488]. Shaw v. New York. 83 App.
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the subject-matter," or incapacity of plaintiff to sue,“ or improper joinder of par

Div. [N. Y.] 212. Going to trial on answer

putting in issue the merits of the complaint

waives failure to offer in the complaint to

deliver up a mortgage. in an action in the

nature of rescission of contract. Brown v.

Gillett [Wash.] 74 Pac. 386. Defects. in a

complaint stating a cause of action. which

are ground for motion or demurrer are

waived on appeal. Hefferlin v. Karlman

[Mont.] 74 Fee. 201. A general denial waives

an objection to a defect of parties defendant

which does not appear on the face of the pe

tition. Dunnaway v. O'Reilly [Mo. App.] 79

S. W. 1004.

Objections to plea or answer: A defect in

a plea of res judicata in failing to allege

that the Judgment pleaded was final, un

reversed, and unmodified. is waived by a re

ply alleging a pending appeal from the judg

ment by plaintiff. Small v. Reeves, 26 Ky. L.

R. 729, 76 S. W. 395. Where, after exclusion

of evidence controverting the cause of ac

tion because a plea of discharge in bank

ruptcy puis darrein continuance was filed.

plaintiff withdrew his objection and offered

to admit the evidence, but defendant refused

to give it. he waived any error in the rul

ing. Crawford v. Burke. 201 111. 581, 66 N.

E. 833. Defects in the answer are waived

by agreement of plaintiff that the Judge

shall find the facts and render Judgment.

Early v. Early [N. C.] 46 S. E. 503. If an

answer would be sufficient after verdict,

failure to demur for its failure to state a

defense waives the objection. so that it

will not be ground for objection to intro—

duction of the evidence. Maugh v. Horn

beck. 98 Mo. App. 389, 72 S. W. 153. Failure

to plead an estoppel may be waived by

plaintiff by proceeding with the trial with

out objection as if it had been pleaded.

McDonnell v. De Soto S. & B. Ass‘n, 175 M0.

250, 75 S. W. 438. Going to trial on answer

will waive objections to the sufficiency of the

answer after Judgment. Hartford F. Ins. Co.

v. Enoch [Ark] 77 S. W. 899. An objection

to an answer in that it claims damages far

a breach of contract. and also attempts to

plead a rescission, is waived unless a. mo

tion is made to require defendant to elect.

McCormick Harvesting Mach. Co. v. Hiatt

[Neb.] 95 N. W. 627. By Joining issues on

defendant's pleas and going to trial plain

tiff waived a motion for Judgment for want

of a proper plea. Farmers' & M. Bank v.

Hunter, 97 Md. 148. “'here plaintiff, by

failing to demur. had waived objection to an

answer pleading res judicata. and only ob

jected generally to evidence given thereun

der. the court could not reject the evidence

after final submission. and determine the

cause without such defense. because insufli

ciently pleaded. Abilene v. Cornell University

[C. C. A.] 118 Fed.379. By taking issue on pleas

of set-off. limitations, and accord and satis

faction. in an action by scire facias. plain

tiff waives the right to move to strike out

the pleas. ,Star Loan Ass'n v. Moore [Del.]

55 Atl. 946. An objection to a denial in an

answer in the words. "Denies each and every

other material allegation of the said second

cause of action." was too late after plaintiff

had ceased its evidence in chief. Appelman

v. Broadway Ins. Co. [6010. App.] 70 Pac.

451. Failure to demur waives defects in an

answer containing new matter which on its

face does npt constitute a defense [Code. i

248]. Queen City Printing & Paper Co. v.

McAden. 131 N. C. 178. Failure to make cer

tain allegations is cured by an answer mak

ing such allegations. \Viihoit v. Musselman,

24 Ky. L. R. 2011, 72 S. KY. 1112. Where in

an action to recover a. legacy the will is not

made a. part of the complaint by exhibit or

otherwise. the objection is waived by failure

to demur. Coulter v. Bradley. 30 Ind. App.

421, 66 N. E. 184. Objection to an affidavit

filed with a petition against an administra

tor and heirs on a note of decedent that it

did not state that no set-off existed as re

quired by statute is waived if not made be

fore submission. Tichenor v. Wood. 24 Ky.

L. R. 1109, 70 S. W. 837.

Objections to reply or replication: A de

fendant who goes to trial and submits the

cause to 3. Jury without objection to plead

ings or evidence, thereby accepts the issues

and waives departure of the reply from the

petition. Consol. Kan. City S. & R. Co. v.

Osborne, 66 Ken. 398, 71 Fee. 838. Objection

that a new cause of action is stated in the

reply is waived where the parties and the

court treat the issue as regularly formed.

Elder v. VVebber [Neb.] 92 N. W. 126. Fail

ure to raise defects in a reply by motion t)

make more specific will waive its insuf

ficiency on going to trial. Gross v. Scheel

[Neb.] 93 N. W. 418. Where defendant did

not move for judgment for want of a repli

cation to his plea of set-off until both par

ties had given evidence to the jury, and

plaintiff had moved to exclude defendant’s

evidence, failure to file a replication was

waived. Slaydon v. McDonald [Miss.] 34 So.

357.

Objections to cross-petition, set-off, or

counterclaim: Filing an answer thereto

waives objection to maintenance of a cross

petition. Stuart v. Harmon, 24 Ky. L. R.

1829, 72 S. W. 365; Id., 24 Ky. L. R. 439, 75

S. W. 257. By joining issue on a. plea of set

off in a claim against an intestate, the ad

ministrator waived an objection that the

set-off was improper, that being ground for

replication. Hall v. Greene. 24 R. I. 286. An

objection that a counterclaim was improper

under the statute is waived if not raised by

demurrer [Code Civ. Proc. § 495]. Hudson

River W. P. Co. v. Glens Falls G. & E. L.

Co., 90 App. Div. [N. Y.] 677. Failure to ob

ject on trial by demurrer or otherwise that

facts alleged in the answer did not consti

tute a. proper counterclaim waives the ob

Jection. Ennor v. Raine [Nev.] 74 Pac. 1.

Objections to amendments: Error in al

lowing amendment of the petition is waived

by defendant's failure to show surprise.

Royer Wheel Co. v. Dunbar, 25 Ky. L. R.

746, 76 S. W. 366. Error in allowing an

amendment is waived by failure to object to

the amendment. Perry v. Cobb [Ind. Ter.]

76 S. W. 289. Where plaintiff was allowed

to amend and give evidence after he had

rested and defendant moved to dismiss. but

defendant did not avail himself of the op

tion of taking a continuanCe at plaintiff's

cost, he waived any objection to the ruling.

Jarozewski v. Allen. 117 Iowa. 632, 91 N.

W. 941. An allegation. in an amended

complaint for specific performance of de

mand for a deed was made. failing to state

that demand was made before commence
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ties, where the petition is» insufiicient. for judgment.“

with a plea unanswered waives the answer."

tion may be raised at any time and filing a plea is not a waiver."

Voluntary going to trial

Variance between writ and declare

Error in requir

ing a plaintiff to elect, who was entitled to proceed on two separate causes of action,

ment of the suit is at most an inadequate

averment, cured by failure to object. Kirk

ham v. Moore, 30 Ind. App. 549, 65 N. E.

1042. Failure to except to amendment. of a

petition pending suit waives any error

therein. Lowery v. Ldelson, 117 Go. 778.

Where defendant appeared and. answered

without objecting to the filing of an. amended

complaint, and the cause went to issue as

upon complaint and. supplemental complaint.

it cannot be objected that thB judgment 1m

cludes claims not due when the original ac

tion was brought. Pitzele v. Reuping [Ind.

App.] 68 N. E. 603. One claiming. surprise

by an amendment to s. pleading cannot ob

ject afterward. where he asked no continu

ance to meet the amendment. Bennett‘s Es

tate v. Taylor [Neb.] 96 N. W. 669. Where

a. defendant was present when an order al

lowing amend-ment of the complaint was

granted, and the trlai proceeded without ob

jection for failure to file or serve the amend

ed complaint or a motion for continuance,

the requirement was waived [Code Civ. Proc.

§ 432]. Daly v. Ruddell, 137 Cal. 671, 70

Pac. 784. lrregularity in bringing in new

parties in tort by amendment is waived by

failure to object. Farrand v. Kavannugh

[Mlch.] 93 N. W. 1083. Filing an answer to

an amended declaration filed without leave

waives the objection that it was so filed.

Harte v. Fraser, 104 IlL App. 201. Waiver

of amendment to complaint by written tate

ment of fact between the parties. Butte

County v. Merrill, 141 Cal. 396, 74 Pac. 1036.

Proceeding to trial on an amended com

plaint waives any departure from the orig

inal. Boeker v. Crescent B. & P. Co., 101

Mo. App. 429, 74 S. W. 385.

Objections to motions: A purchaser of

goods from defendant pending sequestration

proceedings. who filed an answer to plain

tiff's motion for execution against him. can

not afterward complain that the motion was

irregular. Crawford v. Southern R. I. Plow

Co. [Tex. Civ. App.] 77 S. W. 280.

Objections to proof as variance: Failure

to object to a variance, and requesting in

structions based on the evidence introduced,

waives the variance. 111. Life Ass'n v. Wells,

200 111. 445, 65 N. 1072. Evidence intro

duced without objection may be considered

though not authorized by the pleadings.

Louisville 6‘: N. R. Co. v. Y‘Valden. 25 Ky. L.

R. 1, 74 S. W. 694. Objection for variance

is waived unless made, exrept where the ad

verse pnrty has boon misled to his prejudice

[Rev. St. 1809. Q 6551. Hayes v. Continental

Casualty Co., 98 Mo. App. 410. 72 S. W. 135.

Defendant cannot object to evidence given

by plaintiff as variance when he gave evi

dence on the same issue. San Antonio & A.

P. R. Co. v. Griiiith [Tex. Civ. App.] 70 S. W.

438. Where evidence of negligence in other

particulars was received without objection

under an allegation of negligence in opera

tion of a switch engine, defendant could not

afterward object that there was a variance.

Albin v. Chicago, R. I. & P. R. Co. (Mo. App.]

77 S. W. 153. Defendant falling to plead

surprise on introduction of evidence at vari

ance with the claim waive: the variance

after verdict. Kirchner v. Smith [Pa] 56

Atl. 947. One who falls to avail himself of

a statutory provision for amendment on

variance waives it [Rev,_ St. 1899, i 655].

Ken. City v. Ferd Helm Brew. Co., 98 Mo.

App. 630, 73 S. W. 302. Objection to evi

dence for failure of the petition to allege

certain material facts is waived unless made

at time of introduction. Baden v. Berton

shaw [Kan] 74 Pac. 639‘. All' the pleadings

in a cause will be considered on objection

to the evidence, where no motion or demur

rer hasv tested' their sufficiency, and if a

cause of' action can be found the objection

will be overruled. Marshall v..Homier [Okl.]

74 Pac. 368.

52. Strauss v. St. Louis 'h'ansl‘t Co., 102

Mo. App. 644. 77 S. W. 156. Ann. de0

1901, § 96. Edney v. Baum [Neb.l 97 N‘.

W. 252; Pittsburg. C., C; & St. L. R. Co. v.

Robson, 204 III". 254, 68 N. E; 468; Fla. Cent.

8.: P. R. Co. v. Ashmore, 43 Fla. 272. Insuf

ficiency of the petition as stating a. cause

of action may be raised after trial. though

no demurrer is filed. Wel'ch v. Mastin, 98

Mo. App. 273, 71 S. W. 1090. Failure to de

mur to a. complaint which does not state a.

cause of action will not waive the defect

LB. &. C. Comp. i 72]. Moore v. Halliday,

43 Or. 243, 72 Pac. 1301. Failure of the com

plaint to state facts constituting a. cause of

action is not waived by failure to demur

[Code Civ. Proc. § 434]. Buckrnan v. Hatch,

139 Cal. 53, 72 Fee. 445. Failure to demur

does not confess the action either in law or

fact. Kelly v. Strouse, 116 Ga. 872. Failure

to demur will not waive substantial defects

in the declaration making it insufficient to

sustain a judgment. Sherwood v. Rleck, 104

Ill. ADD. 368. Nothing can waive failure of

the declaration to state a. cause of action.

Western Wheel Works v. Stachnick, 102 Ill.

App. 420. Answers may be withdrawn and

a general demurrer filed. if the petition fails

to state a cause of action, though the case

had four trials, where no ObJection has previ—

ously been made to the complaint. Edney

v, Baum [Neb.] 97 N. W. 252. Where de

fendant passes over a. fatally defective pe

tition without demurring. he may still make

an oral motion to dismiss at any time before

verdict. or after verdict, by motion in arrest.

writ of error, or motion to set aside. Kelly

v. Strouse, 116 Ga. 872.

53. Strauss v. St. Louis Transit (30., 102

Mo. App. 644, 77 S. W. 156; Turner v. Turner

[Wash.] 74 Pac. 55. Ann. Code 1901, i 96.

Edney v. Baum [Neb.] 97 N. W. 252.

54. Where plaintiffs have no authority to

sue on an official bond, failure to demur to

the complaint is not a waiver of the objec

tion. Ulysses v. Ingersoll, 81 App. Div. [N.

Y.] 804.

55- Jones v. Kan. City, Ft. S. & M. R. Co.

[Mo.] 77 S. W. 890. Joinder of an improper

or unnecessary party plaintiff cannot be

waived, where the petition is insufficient to

support 9. judgment. Id.

56. Moreland v. Behber, 102 Ill. App. 572.

57. Slater v. Fehlberg, 24 R. I. 674.
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is not waived by going to trial." Failure to object to a complaint by demurrer on

the ground that it shows the action to have been brought prematurely is not a

waiver of the objection.“ Failure to demur specially waives objection to the man

ner of stating facts in the complaint, but not relating to omission of any material

fact.“ Submitting to assignment of a cause for trial without an amendment by

the opposite party, which on a previous appeal, was held necessary by the Supreme

Court, is not a waiver of the amendment." A plea, puis darrein continuance, set

ting up a release as to one of several for whose benefit the suit was brought waived

all previous pleas as to his interest."

plaintiif’s evidence is waived by introduction of evidence.“

Exception to a refusal of nonsuit at close of

Where no demurrer is

filed to the declaration it must be construed most favorably to plaintifi after trial.“

Pleading over after demurrer overruled waives objections raised thereby,“ ex

cept the objection that the complaint, or other pleading, does not state a cause of

action,“ and except, in Kentucky, where the court was not advised that the party

elected to stand on the demurrer.“T

58. Rucker v. Omaha & G. S. & R. Co.

[Colo. App.] 72 Pac. 682.

59. Burns' Rev. St. 190l. § 346. Mirldaugh

v. Wilson, 30 Ind. App. 112. 65 N. E. 555.

60. Cutting Fruit Packing Co. v. Canty.

141 Cal. 692. 75 Pac. 564.

61. Norris Safe & Lock Co.

[Wash] 74 Pac. 1019.

62. Probate Ct. of Westerly v. Potter [R.

1.] 55 Atl. 524.

v. Clark

03. Ratliff v. Ratliff. 131 N. C. 425.

64. Stern v. Knowlton. 184 Mass. 29, 67

N. E. 869. A petition assailed after judg—

ment will be liberally construed. Brown v.

Helsley [Neb.] 96 N. W. 187; Marsh v. State

[Neb.] 96 N. W. 620. The objection to in

troduction of evidence, because the com

plaint fails to state a. cause of action. will

not lie unless the complaint cannot be sus—

tained after every reasonable intendment is

drawn in its favor. Prescott v. Puget Sound

B. & D. Co., 31 Wash. 177. 71 Pac. 772.

85. Error in sustaining a demurrer to a

petition is waived by filing an amended and

substituted petition. Redhead v. Iowa. Nat.

Bank [Iowa] 98 N. W. 806. Demurrer to the

petition. Nystuen v, Hanson [Iowa] 91 N.

W. 1071. Filing an answer waives all for

mer objections raised by demurrer to the

petition. Rogers v. Western H. 'I‘. M. F.

ins. Co.. 93 Mo. App. 24. Answering over

and going to trial waives misjoinder of

causes. Antonelli v. Basile. 93 Mo. App. 138.

Filing an amended complaint waives error

in sustaining a. demurrer to the original.

Prescott v. Puget Sound B. d: D. Co., 31

Wash. 177, 71 Pac. 772. Leave to amend

after a. demurrer is sustained to a pleading

waives any error in sustaining the demur

rer. Berry v. Barton [01¢] 71 Pac. 1074.

Where, after a demurrer was sustained to a.

plea, plaintiff filed a replication to the plea,

and a. demurrer to the replication was over

ruled, plaintiff waived his demurrer. Louis

ville & N. R. Co. v. Johnson, 136 Ala. 232.

Answer over after demurrer for failure of

the petition to state a. cause of action over

ruled waives the objection. Failure of pe

tition for breach of marriage promise to al

lege that plaintiff requested defendant to

perform. Broyhill v. Norton. 175 M0. 190. 74

S. W. 1024. Pleading to the merits after

demurrer overruled waives improper joinder

of parties plaintiff, if the defect will not

Curr. Law. Vol. 2—7 .

It also waives objections raised by motion to

prevent judgment. and objection by answer

in a motion for a. new trial will not remove

the waiver. Jones v. Kan. City, Ft. S. & Iii.

R. Co. [Mo.] 77 S. W. 890. Answer to the

merits after demurrer for misjoinder of par

ties overruled is a. withdrawal of the de

murrer [Rev. St. 1899. 5 602]. Strauss v.

St. Louis Transit Co., 102 Mo. App. 644, 77

S. W. 166. Answering after demurrer to bill

overruled waives error in overruling the de

murrer. Kesner v. Micsch. 204 ll]. 320, 68

N. E. 405. After. election to plead over.

plaintiff cannot urge error in sustaining a.

demurrer to his petition; the

inches to an amended petition filed after de

murrer, which contains no matter different

from the original. First Nat. Bank v.

Farmers' & M. Bank [Neb.] 95 N. W. 1062.

Error in overruling a. demurrer to an answer

is waived by subsequent reply. Emery v.

Hanna. [Neb.] 94 N. W. 973. Filing an

amended answer after demurrer sustained

to the original answer waives any error in

sustaining the demurrer. Burke v. Wright

[Conn.1'55 Atl. 14. Trial on the merits will

waive any error in overruling a demurrer

for misjoinder of plaintiffs. where no sub

stantiai~right of a defendant has been in

vaded. Daly v. Ruddeli, 137 Cal. 671, 70 Pac.

784. Filing an amended petition waives any

error in sustaining a. demurrer to the peti

tion. Morriil v. Casper [0111.] 73 P110. 1102.

Where defendant goes to trial on the issue

made by petition and answer, without in

sisting on a. ruling on his special demurrer

flied. he waives any rights under the demur

rer. Amerlcus Grocery Co. v. Brackett &

Co. [Ga.] 46 S. E. 657.

80. Pleading over does not waive an ob

Jection made by demurrer that the com

plaint does not state a cause of action. Van

Horn v. Holt [Mont.] 75 Fee. 680. By going

to trial on an issue of fact after (lemurrvr

to the declaration for a. defect of substance

not cured by verdict, overruled. defendant

does not waive error in overruling the de

murrer. Middleby v. Effier [C. C. A.] 118

Fed. 261. '

07. Going to trial on issues framed by

other pleadings after demurrers are sustain

ed to his pleading will not waive error in

overruling the demurrer, though the party

did not ask leave to amend, or to plead

over, where he did not advise the court in

waiver at- -
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strike out, which was overrulet ." Filing an amended answer waives error in strik

ing matter from the answer,” or in a motion to make more specific.7° A motion

for nonsuit is waived by introduction of evidence after it is overruled." Filing

an amended complaint will not waive error in sustaining a demurrer, in Idaho,"

Indiana," and Iowa,“ but it is otherwise in Washington." Filing an amended

answer waives error in sustaining a motion to strike matter from the answer.‘0

Filing an answer to an amended petition and going to trial waives error in the ruling

on a motion to dismiss, made after allowance of the amendment." Where defend

ant moved to strike affirmative defenses from the answer, and elected to stand on

the motion after denial, without proving allegations of the complaint covered by a

general denial, such denial will be taken as true."

Cure by other pleadings 0r proof."°—If a plea on which issue is joined is proved,

the issue must be determined for defendant, whether the plea is good or bad.80 An

omission in the complaint may be supplied in the answer,’31 but failure to state a

cause of action in the petition cannot be cured by averments in the reply." Error

in overruling a demurrer to defendant’s plea in abatement, and a motion to strike,

was cured by overruling the plea and denying the motion."8

Aider by verdict—All defects in a complaint or other pleading stating a cause

of action are cured by verdict,“ except failure to state a cause of action.“

any manner, that he elected to stand on his

pleading. Bennett v. Union Cent. L. Ins.

Co., 203 111. 439, 67 N. E. 971.

88. Corrigan v. Kan. City,

173.

69. Walker v. Evans, 98 Mo. App. 301, 71

S. W. 1086. Error in permitting an amended

petition is waived by pleading over after the

motion to strike out is overruled. Cohn v.

Souders, 175 M0. 455, 75 S. W. 413. Reply,

after motion to strike out new matter in an

answer as both defense and counterclaim is

overruled, waives -the objection. Dwyer v.

Rohan, 99 M0. App. 120, 73 S. W. 384.

70. A stipulation between the parties, that

defendant's motion to make the complaint

more specific should be overruled, works

a waiver of the motion, where defendant

afterward answers. Cerussite Min.‘ Co. v.

Anderson [Colo. App.] 75 Pac. 158. Error

in denying a motion to make the petition

more specific is waived by answer. Ida

County Bav. Bank v. Seidensticker [Iowa]

92 N. W. 862. Where an amended petition

is filed after a motion to the petition is over

ruled and exception taken, answer by de

fendant without renewing his motion waives

any error in overruling the motion. Hunter

v. Lang [Neb.] 98 N. W. 690.

71. Walton v. Wild Goose M. d: T. Co.

[C. C. A.] 123 Fed. 209.

72. Corcoran v. Sonora M. & M. Co.

[Idaho] 71 Pac. 127.

78. Where a demurrer to a complaint of

one paragraph is sustained, a pleading filed

by plaintiff, purporting‘to be “his amended

second paragraph of complaint" filed under

leave to file such a. pleading, will be treated

as a complete amended complaint supersed

ing the original, and a waiver of error in

sustaining the demurrer [Burns’ Rev. St.

1901, M 345, 662]. Worl v. Republic I. & 8.

Co., 31 Ind. App. 16, 66 N. E. 1021.

74. An election to amend the petition att

er demurrer sustained waives error in sus

taining the demurrer. Davis v. Boyer

[Iowa] 97 N. W. 1002. Filing an amended

and substituted petition on leave, after de

93 Mo. App.

The

murrer to the petition is sustained, waives

any error in the ruling. McKee v. Ill. Cent.

R. Co. [Iowa] 97 N. W. 69.

Contra, plaintiff‘s taking leave to amend

after a demurrer was sustained to the peti

tion did not waive error in the ruling on the

demurrer, and he may be allowed to with

draw the leave and'stand on the petition,

where the leave to amend was withdrawn

by the court and election entered to stand

on the petition. Farmers' & M. State Bank

v. School Tp., 118 Iowa, 540, 92 N. W. 676.

75. Obtaining leave to file and filing an

amended complaint waives error in sustain

ing demurrer to the original complaint.

Reed v. Parker [Wash.] 74 Pac. 61.

78. Taking leave to file and filing a

further amended answer waives any error

in striking matter from the amended an

swer. Ott v. Elmore, 67 Kan. 853, 73 Pac.

898. Filing an amended answer waives any

error in striking paragraphs from the an

swer. Rawiings v. Casey [Colo. App.] 78

PM. 1090.

..'. Powell v. Brookfield Pressed B. & T.

Mtg. 00. [Mo. App.] 78 S. W. 646.

78. Petersen v. Ball [Iowa] 97 N. W. 79.

79. Answer in action on accident policy

as waiving the defense of neglect to give

notice of accident and proof of loss. Dezell

v. Fidelity & Casualty Co., 176 M0. 253, 75

S. W. 1102. Defects in an answer in action

to recover damages for cutting timber. as

cured by judgment for defendant on certain

proof given. Bryant v. Main, 25 Ky. L. R.

1242, 77 S. W. 680.

80. Culver v. Caldwell. 137 Ala. 125.

81. Where the complaint did not set out

the technical words of negotiabllity, the an

swer incorporating the note, which contain

ed the words "or order," supplied the omis

sion. Johnson v. Hibbard [Utah] 75 Pac.

737.

82. Covey v. Henry [Neb.] 98 N. W. 434.

88. Wuli't v. Lindsay [Aria] 71 Pac. 963.

84. Ill. Steel Co. v. Stonevick, 199 Ill. 12!,

64 N. E. 1014. Sufl‘iciency oi! complaint after

verdict for money. Ferguson v. Reiger
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pleading will be liberally construed to maintain it." Failure to file a contract or

copy thereof with the cross complaint thereon is cured by verdict for cross com

plainant.‘n
Failure of a complaint against executors to compel payment of a leg

acy to allege that there is realty charged with its payment, or that there is sulfi—

cient personalty to pay it, is not cured by findings and judgment for plaintiff."3

After verdict an answer to which no demurrer was filed is good.“0 If an insufii

cient reply is not assailed by motion, it is good after verdict.M Plaintiff’s failure

[0r.] 73 Pac. 1040. Sufficiency of declaration

after verdict in action for injuries to serv

ant. Ill. Steel Co. v. Stonevick. 199 111. 122,

64 N. E. 1014. Failure to set out a written

contract sued on is cured by verdict. Coppes

v. Union Nat. S. & L. Ass‘n [Ind. App.]‘ 67

N. E. 1022. A petition on an insurance pol

icy liable to demurrer for failure to state

value and ownership of the property is cured

by verdict. Gustin v. Concordia F. Ins. Co.,

90 Mo, App. 373. Formal defects but not

absence of necessary allegations in a com

plaint will be cured by findings of the court;

they are a verdict under B. & C. Comp. 5

159. Ferguson v. Reiger. 43 Or. 505. 73 Pac.

1040. Joinder in issue on title and Judgment

cures any defect in a. petition as to title by

adverse possession. Hall v. Roberts. 24 Ky.

L. R. 2362. 74 S. W. 199. Failure to allege

in a complaint for money lent, a promise in

direct terms to repay. or a breach thereof.

is cured by a verdict for plaintiff. Kitchen

v. Holmes. 42 Or. 262, 70 Pac. 830. Meager

averments in a. petition as to the cause of

injury proven on trial are cured by verdict.

Covington S. & Mfg. Co. v. Clark, 25 Ky. L.

R. 694. 76 S. W. 348. Defects in a. petition

against a. city for injuries from a. defective

street. in failing to aver notice of the detect

to the city, are cured by a verdict for plain

tlit where the question was given to the

jury. Louisville v. Brewer‘s Adm'r. 24 Ky.

L. R. 1671. 72 S. W. 9. An allegation that a.

city negligently permitted defects to remain

in a sidewalk is sufllcient, after verdict, as

an allegation of knowledge of the defect for

sufficient time, reasonable for its repair.

McLean v. Kan. City [Mo. App.] 76 S. W.

173. A complaint of an incompetent by

guardian alleging an order of appointment

and qualification is sufficient. after verdict,

though it fails to plead issuance of letters

f guardianship. Elizalde v. Elizalde, 137

Cal. 634, 70 Pac. 861. Lack of essential

averments in a. declaration in assumpsit is

cured by the verdict, if the evidence was

sufficient to 'support the verdict, and no ob

jection was made that there was a. variance.

Nashua Sav. Bank v. Anglo-American L., M.

& A. Co.. 189 U. S. 221, 47 Law. Ed. 782.

Where a petition alleges that plaintiff is the

mother of the person injured. that he is a

minor, and that his father was dead at time

of the injury. and that she has lost. and

will lose his services and earnings, the ver

dict cures any defect in stating the relation

of master and servant between herself and

son. Scamell v. St. Louis Transit Co. [Mo.

App.] 77 S. W. 1021. An objection that a

complaint did not allege a fact is not avail

able after verdict, evidence of the fact hav

ing been received without objection. Galla

more v. Olympia [Wash.] 75 Pac. 978; Yazoo

& M. V. R. Co. v. Schraag [Miss.] 36 So.

193; Dunekake v. Beyer [Ky.] 79 B. W. 209.

Special damages not alleged but proved

without objection. Abbitt v. St. Louis

Transit C0. [Mo. App.] 79 S. W. 496. A de

fective pleading which might have been

amended is sufficient after verdict and judg

ment. Action for damages in injury caused

by defective walk; failure to allege notice

cured by verdict. Doherty v. Kan. City [Mo.

App.] 79 S. W. 716; Gerber v. Kan. City

[Mo. App.] 79 S. W. 717.

85. 111 Steel Co. v. Stonevick, 199 Ill.

122, 64 N. E. 1014; Fla. Cent. & P. R. CO.

v. Ashmore. 43 Fla. 272. Defects in a pe

tition stating a cause of action within the

jurisdiction of the court are cured by ver

dict [Rev. St. 1899, 5 629]. Strauss v. St.

Louis Transit Co., 102 Mo. App. 644. 77 S.

W. 156. Failure of the complaint to state

facts constituting a cause of action is not

cured by verdict or judgment [Code Civ.

Proc. § 434]. Buckman v. Hatch, 139 Cal.

53, 72 Pac. 446. A defective statement of

the cause of action is aided by the verdict.

but not a statement of a defective cause of

action. Western Wheel Works v. Stachnick,

102 Ill. App. 420: Sherwood v. Rieck, 104 Ill.

App. 368; Chicago v. Selz. S. & Co., 104

Ill. App. 376. Joinder of improper or un

necessary parties plaintiff is not cured.

where the petition is insufilcient to support

judgment. Jones v. Kan. City. Ft. 8. & M.

R. Co. [Mo.] 77 S. W. 890. Defects and

omissions in a pleading which would have

been fatal on demurrer are cured at com

mon law by verdict. if proof of the facts

defectively stated was necessary to the ver

dict: as now applied. the rule requires the

defective allegations must raise a fair in

ference of the necessary facts, otherwise

the pleading fails to state a cause of action,

and objection may be made at any time.

Munchow v. Munchow, 96 Mo. App. 559, 70

S. W. 386.

86. Brown v. Helsley [Neb.] 96 N. W. 187;

Marsh v. State [Neb.] 96 N. W. 520; Milner

v. Harris [Neb.] 95 N. W. 682. A petition

will be given every reasonable inference to

be drawn in support of the judgment after

verdict. Rogers v. Western H. T. M. F. Ins.

Co.. 93 Mo. App. 24. Failure of the petition

to aver a fact necessary to the verdict is

cured by the verdict if its existence can be

gathered by reasonable intendment from

facts definitely averred. Haggerty v. St.

Louis, etc.. R. Co., 100 Mo. App. 424, 74 S. W.

456. After verdict for plaintifl in libel,

where the answer supplied any defects in

the petition, the language alleged will be

construed as libelous. to support the ver

dict. if possible. Berea College v. Powell,

26 Ky. L. R. 1236. 77 S. W. 381.

87. Coppes v. Union N. 8. Loan Ass'n [Ind.

App.] 69 N. E. 702.

88. Coulter v. Bradley, 30 Ind. App. 421.

66 N, E. 184.

89. Vapereau v. Holcombe [Iowa] 98 N.

YV. 279.

00. Western Mattress Co. v. Potter [Neb.]

95 N. W. 841.
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to reply, thereby failing to completely make up the issues, cannot be raised after

verdict.”1 A judgment by the judge of a city court, in Georgia, without a jury,

has all the force of a verdict as amending defects in pleadings.92

§ 12. Time and order of pleadings. General rules.”—A petition for re

moval of a cause should be filed before defendant is required to file an affidavit of

defense.“ Failure to plead or demur to an amended declaration within ten days

places the cause at issue." Pleas in abatement and bar may be filed simul

taneously; the plea in abatement to be first tried." Defendant must put in or

file his plea and the record must show the filing and the character of the plea on

which issue is joined before jury trial can be had in a common law action.” Pleas

in abatement or exceptions to the petition in the nature of such a plea must be filed

before answer to the merits whether the answer raises issues of law or of fact."

Allowance of the statutory period to defendant to file pleas to a eount added to

the declaration is discretionary where no new cause of action is adder .°" If plain

tifi fails to file an affidavit with his declaration in assumpsit, he cannot file such

affidavit after defendant has appeared and filed a plea of nonassumpsit, and have

defendant’s plea stricken because not accompanied by afiidavit.1 Before Acts

1902, p. 117, failure to file a defense in the city court of Atlanta on or before the

first day of the term to which the suit was returnable prevented any defense even

by leave of court.2 Generally all demurrers to petitions must be filed at the first

term.a Special demurrers not filed at the appearance term cannot be considered.‘

If the petition is so defective that recovery cannot be had, an oral motion to dis

miss in the nature of a general demurrer may be made at any time before verdict.“

A motion to strike a cause from the short cause calendar must be made in apt

time.” A motion to quash service of a. citation showing on its face that it was

filed subject to defendant’s plea of privilege is not in due order of pleading?

Pleading out of time and leave to so pleads—Extension of time to answer,’

or to file plea,“ or to present an amended affidavit of merits, is discretionary ;“

91. 1 Starr & C. Ann. St. 0. 7. § 6. Ill. Lite

Ass'n v. Wells, 200 Ill. 445, 65 N. E. 1072.

92. Civ. Code 1895, i 5365. Davis v. Bray

[Ga.] 46 S. E. 90.

98. Time of filing plea. of res judicata.

Mallory v. Dawson Cotton Oil Co. [Tex. Civ.

App.] 74 S. W. 953.

Propriety in action against receiver of al

lowing him to file counterclaim before an in

tervener moved for dismissal of his petition

of intervention. Whitcomb v. Stringer. 160

Ind. 82. 66 N. E. 443.

Civ. Code, 5 364, providing that equitable

actions shall stand for trial at any term it

the pleadings have been or should have been

completed 60 days before commencement of

the term. is not repealed by Act Dec. 30. 1892,

§ 22. Hornick v. lloltrup, 25 Ky. L. R. 10.“.0,

76 S. W. 874.

94. Muir v. Preferred Ace. Ins. Co., 203

Pa. 338.

95. Cir. Ct. Rule No. 10. Marvin v. Bowl

by [Mich.] 98 N. W. 399.

96. Maupin v. Scottish U. 8: N. Ins. Co.,

.73 W. Va. 557.

97. Stevens v. Friedman. 53 W. Va. 79.

98. Brooks v. Galveston City R. Co. [Tex.

Civ. App.] 74 S. W. 330.

09. U. S. Fidelity & Guaranty Co. v.

Dampsklbsaktieselskabet Habil [Ala] 85 So.

844.

1. Phoenix Assur. Co. v. Fristoe. 53 W.

Va. 361.

2. Southern Bell Tel. & T. Co. v. Earle.

118 Ga. 506; Cheatham v. Brown-Catlett Fur

niture Co., 118 Ga. 420.

8. Kelly v. Strouse, 116 Ga. 872.

4. Brown v. Ga.. C. & N. R. Co. [Ga.] 46

S. E. 71. Special demurrers to a. declaration

must be filed at the first term to which the

case is returnable though a plea. to the juris

diction has been filed [Civ. Code 1895, i

5047]. Ross v. Mercer. 118 Ga. 905.

5. Kelly v. Strouse, 116 Ga. 872.

0. Winterburn v. Parlow, 102 Ill.

368.

7. Rev. St. art. 1262; Rule 7. Court Civil

Appeals. Tex. & P. R. Co. v. Lynch [Tex.

Civ. App.] 73 S. W. 65.

8. Validity of orders in general by su

preme court justices extending time to an

swer in the county court. Edwards v.

Shreve. 83 App. Div. [N. Y.] 165.

0. Pike v. Spnrtnnburg 11.. G. & E. Co..

65 S. C. 409; Wilmington v. McDonald, 133

N. C. 548.

10. Baltimore City Charter. § 312 (Acts

1898. p. 392. e. 123). l-Iorner v. Plumley.

97 Md. 271. Where a cause was pending for

(our years before trial and at issue for three

years, refusal to allow filing of a. plea of

limitations instanter during trial was proper.

Chicago v. Cook. 204 Ill. 373. 68 N. E. 538.

ll. Blizzard v. Epkens, 105 Ill. App. 117.

App.
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likewise grant or refusal to rescind an order allowing pleas to be filed." Defend

ant, against whom judgment cannot be rendered until issues are determined be

tween plaihtifi and other defendants, is properly permitted to answer after expira

tion of the time to answer.“ A rule extending defendant’s time to plead may be

revoked for good cause shown but only on notice unless necessity demands other

wise.“ On vacation of a rule extending his time to plead, defendant has the rest

of the day to file a plea.“ An answer filed after time without leave is properly

stricken out though it was error to refuse leave to file it." Appearance by defend

ant, thirty days after service, for purpose of dismissing the suit, is insufiieient,

without plaintiff’s consent, to give him an extension of the statutory period, to

appear and plead in the action." That amended pleas, orally ordered by the

court on trial to be filed as necessary to raise the issues, were not filed, under a

rule entered nunc pro tune, until after judgment on the verdict, will not avoid

the judgment." Where defendant postponed filing a plea of accord and satisfac

tion until the second trial was called and then interposed it for delay or to place

plaintiff at a disadvantage, it was properly stricken on motion." In a suit in a

county court an ex parte order from a supreme court justice extending time to

answer 20 days is valid.” Leave to file a plea of limitations during trial may

be refused though a plea in writing is presented where it is not supported by an

afiidavit or other showing of excuse for not filing earlier.“ Delay of nearly a year

before demurring to an answer filed warrants refusal of the application, the right

to demur having expired.’22 The sufficiency of excuses for default in pleading is

shown in the note." An agreement between parties for extension of the time to

plead is enforceable," but, if without consideration, is revocable at will.”

§ 13. Filing, service, and withdrawal. Filing—Failure of the clerk to mark

exhibits “Filed” as was his duty will not prejudice the filing party.“ A paper

filed by lodging it with the clerk is filed though the clerk’s indorsement is not

given where the clerk and court have treated it as filed.“1 Giving an answer to

the adverse party is equivalent to filing where he afterward uses it." Filing of a

complaint stating facts sufficient to authorize judgment for plaintiff will give juris

diction though there is no prayer for money judgment.” Incorporation of the

97 Md. 271.

Mauney v. Ham

12. Horner v. Plumley,

13. Clark's Code, § 283.

ilton, 132 N. C. 295.

14, 15. Lucke v, Kiernan, 68 N. J. Law,

281.

16. Rule 4 of the circuit court as to leave

to file pleadings out of time is reasonable.

Rigdon v. Ferguson, 172 Mo. 49, 72 S. W.

504.

11. Under Code Civ. Proc. Cal. 5 1054, al

lowlng extension of time for pleading on

good cause shown, to thirty days, without

consent of the adverse party. Kennedy v.

Mulligan, 136 Cal. 556. 69 Pac. 291.

18. Murphy v. Watson. 67 N. J. Law, 221.

19. El Paso Elee. R. Co. v. Galliher [Tex.

Civ. App.] 78 S. \‘V. 7.

20. Code Civ. Proc. § 354.

Shreve, 83 App. Div. [N. Y.] 165.

21. Chicago v. Cook, 105 Ill. App. 353.

22. Davis v. Boyer [Iowa] 97 N. W. 1002.

23. Where age and teebleness prevented a

respondent trom pleading to a. motion until

the term succeeding the motion. it should be

allowed to be filed. Answer to motion under

St. § 1689. Wilson v. Flanders, 24 Ky. L. R.

1302, 71 S. W. 426. Where an original return

of service properly made was amended so as

Edwards v.

to set out defendant's name correctly, de

fendant was not excused by the error from

pleading within the required time. South

ern Bell Tel. & T. Co. v. Earle, 118 Ga. 506.

24. To file affidavit of defense. Muir v.

Preferred Ace. Ins. Co., 203 Pa. 338.

25. An agreement. without consideration,

by plaintiff to consider a plea and demurrer.

filed by defendant after expiration of his

time to plead. as filed on the first day of the

term is revocable at plaintiff's will. South

ern Bell Tel. & T. Co. v. Earle, 118 Ga. 506.

26. Woolley v. Louisville, 24 Ky. L. R.

1357, 71 S. W. 893.

27. Day & C. Lumber Co. v. Mack, 24 Ky.

L. R. 640, 69 S. W. 712.

28. The handing by defendant‘s attorney

of an answer to piaintii‘t's attorney in the

judge's chambers with the statement that

the original would be filed is sufficient as

a general appearance whether filed or not

where it was afterward used by defendant‘s

counsel in moving for discharge of a re

ceiver previously appointed in the action.

Powell v. Nat. Bank of Commerce [Coio.

App.] 74 Fee. 536.

29. Mills' Ann. Code, §§ 32, 44. Powell v.

Nat. Bank of Commerce [0010. ADP-1 74 Pee.

536.
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agreement constituting the cause of action into the body of declaration filed at

commencement _of the suit is a filing of it.“

Service.“-—An order striking out parts of an answer so that it is materially

reformed should direct service of the amended answers"2 Where, before an addi

tional defendant was brought in, the complaint had been amended, an order for

publication directing service of the amended and supplemental summons and of

the amended complaint on such defendant is proper.“3 Where defendant in New

York served his answer by mail, he may serve an amended answer in less than 40

days thereafter,“ and plaintiff has 40 days in which to serve an amended com

plaint." Where defendants failed to appear in the statutory time or demand a

copy of the complaint until after twenty days from service of summons, they were

not entitled to an order compelling service of the complaint, their remedy being

to open their default." Service of a reply to an amended answer should not be

directed when the order granting leave to serve the amended answer ordered that

the trial should not be delayed thereby and most of the facts and defenses in the

answer, as well as plaintiff’s contentions concerning them were presented in a for

mer proceeding." A want of fulness as to nature of plaintiff’s demand in a cita

tion is not prejudicial to defendant where a copy of the petition was attached

and made a part thereof." Where one is made defendant and duly served, he

is charged with notice of answer by his co-defendants if it is filed within the legal

period."

Withdrawal.——Pleadings may be withdrawn in proper cases to allow other

pleadings, on terms prescribed by the court.‘0 Withdrawal of an admission in a

pleading is sufficiently shown for later proceedings by entry on the judge’s calen

dar; withdrawal before trial nullifies its conelusiveness though it does not destroy

its force as evidence.“

80. Charter Baltimore. 5 313. Smith v.

Hailwood Cash Register Co., 97 Md. 354.

31. Sulficlency of compliance with rule

that a proposed amendment to a pleading

must be served on the adverse party before

allowance. Kent v. Aetna Ins. Co., 88 App.

Div. [N. Y.] 518.

Lachel in making motion to serve supple

mental answer setting up judgment of a sis

ter state as defense. Rio Tinto Copper Min.

Co. v. Black, 85 N. Y. Supp. 1116.

Notice of delenle on the ground of fraud

is necessary on appearance in the circuit

court on appeal from the justice court in

Michigan under Cir. Ct. Rule 7. (3). Ward

v. Reed [Mich.] 96 N. W. 438.

82. Dinkelspiel v. N. Y. Evening Journal

Pub. Co., 42 Misc. [N. Y.] 74.

83. Meeks v. Meeks, 87 App. Div. [N. Y.]

99.

34. Bates v. Plasmon Co.. 41 Misc. [N. Y.]

16. Defendant has an absolute right to serve

an amended answer within 20 days after

service of the reply, though he had been

served with notice of trial. unless the

amendment was for delay or would deprive

plaintiff of benefit of the term [Code Civ.

Proc. § 542]. Nayior v. Loomis, 79 App. Div.

[N. Y.] 21.

85. Code Clv. Proc. §§ 798. 542. Bucklln

v. Buffalo. A. & A. R. Co.. 41 Misc. [N. Y.]

657.

80. Code Clv. Proc. §§ 421. 479. Stokes v.

Schiidknecht, 85 App. Div. [N. Y.] 602.

An order allowing withdrawal of an answer and filing of

another merely eliminated the first as a pleading. It cannot be taken from the

37. Code Clv. Proc. § 516. Hallenborg v.

Greene. 87 App. Div. [N. Y.] 259.

38. Scalfi & Co. v. State, 31 Tex. Civ. App.

671. 73 S. W. 441.

89. Koehler v. Reed [Neb.] 96 N. W. 380.

40. Leave to withdraw demurrer and to

answer on payment of costs. Cowen v.

Rouss. 84 App. Div. [N. Y.] 641. Usees for

whom a suit was brought by another may

enter a restraxlt and withdraw from the

case if nothing appears in the answer pre

venting such action. Fidelity & Deposit Co.

v. lebet [Ga.] 46 S. E. 444. Where an ap—

plication by defendant to withdraw his de

murrer and answer that he may object to

technical irregularity of service. will only

delay the trial, it will be refused. Barnes v.

W. U. Tel. Co.. 120 Fed. 550. Withdrawal

of a. plea to the merits is properly refused

for the purpose of interposing a. plea. insist

ing on the statutory privilege of being sued

in another county. Little Bros. F. & P. Co.

v. Wilmott [Fla] 32 So. 808. Where a de

fendant‘s motion granted to strike out al

legations of the complaint was reversed for

failure to join her eo-defendants. she should

be allowed to withdraw her answer to the

complaint as it stood after the motion was

granted and be given a. reasonable time to

answer the complaint as reinstated, requir

ing defendant to give information concern

ing her co-defendants so that they may be

brought into court. Brown v. Fish. 40 Miso.

[N. Y.] 573.

41. Caldwell v. Drummond [Iowa] 96 X.

1V. 1122. .
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files but may be shown against defendants as to admissions contained therein.“

Sustaining a demurrer to a count in a declaration containing three assignments

of breach of contract because of failure to answer one is not afiected by later with

drawal of such assignment.“ Where no action is taken on a plea in abatement,

it will be considered abandoned.“ Abandoned pleadings containing admissions

against interest are admissible against the pleader though neither signed nor veri

fled.“

§ 14. Issues made, proof, and variance. Completion of Lssues.“—Wherc

the petition does not fully cover issues submitted but the answer specifically covers

them and is denied by plaintifi, the issues are properly made.“ A cause may be

submitted without waiting for issues to be formally completed where the action

had long been pending, the parties had ample time to prepare and no one was

prejudiced.“

The general issue and general denials—Any evidence tending directly to con

tradict averments of the pleading to which it is opposed may be admitted under

a general denial.“ Where plaintiff’s counsel allowed a certain issue to be liti

gated, it is immaterial that the issue was not set out in the notice attached to the

plea of general issue.“ Matters provable under the general issue or denial in par

iicular causes have been collected in the notes."1

42. Wyles v. Berry, 25 Ky. L. R. 608, 76

S. W. 126.

43. U. S. Fidelity & Guaranty Co. v.

Dampskibsaktieseiskabet Habil [Ala.] 35 80.

344.

44. Word v. Kennon [Tex. Civ. App.] 75

S. W. 334.

45. Tex. & P. R. Co. v. Coggin [Tex. Civ.

App.] 77 S. W. 1053.

48. Issues as properly made in action to

establish and enforce a parol trust. Avery

V. Stewart [N. C.] 46 S. E. 519.

Fitzhugh v. Connor [Tex. Civ. App.]

74 S. W. 83.

48. Civ. Code. §§ 364, 134. Wooliey v.

Louisville. 24 Ky. L. R. 1357, 71 S. W. 893.

49. Hanson v. Diamond Iron Min. Co., 87

, Minn. 505, 92 N. W. 447. Evidence tending

to contradict allegations of the complaint.

Loftus-Hubbard Elevator Co. v. Smith-A1

vord‘CO. [Minn.] 97 N. W. 125.

50. Sommers v. Myers [N. J'. Law] 54 Atl.

812.

5]. Matters provable: Set-off must be

pleaded or interposed under notice but re

coupment may be had under the general is

sue. Lloyd & Co. v. Manufacturers‘ 8: M. W.

Co., 102 Ill. App. 551. In an action for

wrongful death, the plea. of “not guilty" puts

in issue all the essential averments of the

declaration. This plea held not to admit de

fendant's negligence in construction or main

tenance of wires. Cumberland Tel. 8: T. Co.

v. Floyd [Tenn.] 79 S. W. 795. All evidence

tending to show no cause of action, includ

ing a release, may be given under the gen

eral issue in actions ex delicto. Mattoon G.

L. & C. Co. v. Dolan, 105 Ill. App. 1. In

validity of a. contract because of the statute

of frauds may be shown under the general

denial. Ind. Trust Co, v. Finltzer, 160 Ind.

647, 67 N. E. 520. In an action for injuries

received while accompanying live stock on

a train. a provision in the contract of car

riage requiring plaintiff to ride in the ca

boose, if a defense. may be shown under the

general denial. Bolton v. Mo. Pac. R. Co.,

172 Mo. 92, 72 S. W. 530. In an action by a

trustee in bankruptcy to recover alleged

preferential payments. defendant may show

that the payments were made by his wife

out of her separate estate, under a general

denial. Goode v. Elwood Lodge No. 166, 160

Ind. 251, 66 N. E. 742. Where a lessor al

leged an oral lease for a year and the lessee

pleaded a general denial and an indefinito

hiring, the general denial put in issue the

question whether the rent was due under

a. yearly lease. Anhalt v. Lightstone, 3:!

Misc. [N. Y.] 822. Evidence that the sig

nature is a. forgery may be shown under the

general issue in an action on a. note. Farm

ers' 8: M. Bank v. Hunter, 97 Md. 148. A

special reply to an answer of adverse pos

session in foreclosure that a. new promise

had been made preventing the limitation is

demurrable since such matter could he

proved under plaintiff’s denial in the reply.

Northrop v. Chase [Conn.] 56 At]. 518.

Where the general issue was pleaded in as

sumpsit before adoption of rule 7, evidence

of a. release before commencement of the ac

tion is admissible. Cir. Ct. Rule 7, providing

that release must be set forth by notice at

tached to defendant's plea. Cleveland v.

Rothschild [Mich.] 94 N. “Y. 184. Invalidity

of a contract sued upon under the statute of

frauds may be shown under a general denial.

Riif v. Riibe [Neb.] 94 N. W. 517. The de

fense of the fellow-servant rule can be made

without a special plea. Vinson v. Morning

News, 118 Ga. 655. Defendant may urge the

invalidity of the contract sued upon as ap

pearing from plaintiff‘s evidence though he

pleaded only the general denial. McClure v.

Ullman, 102 Mo. App. 697, 77 S. W. 325.

Evidence that plaintiff received rents and

profits of decedent's land to which the latter

was entitled may be shown under the gen

eral denial in an action against his estate

for money received. Dunton v. Dawley

[Iowa] 98 N. \V. 307.

Matters not provable: The issue of fail

ure of consideration is not raised under a.

general denial. Nunn v. Jordan, 81 Wash.

506, 72 Fee. 124. An offer in evidence of an



1240 2 Cur. Law.PLEADING § 14.

Special issues and special denials—Special damages resulting from an injury

may be shown where alleged in the petition.“2

an agreement to make no claim on which defendant relied is inadmissible.“

Estoppcl in pais not being pleaded,

Tes

timony competent to sustain either of two causes of action in the petition is ad

missible.“ Testimony responsive to an allegation of a pleading may be admitted

though the allegation was improperly allowed to remain in the pleading.“

iieular issues and their proof are shown in the notes."

Par

The rule that allegations

of the complaint not admitted, denied, or explained are to be taken as true (100;

not apply to amendments to the complaint during the trial."

Allegations requiring proof."—Items of damages unproved cannot be recovered

abandoned count declaring on a. contract of

defendant to insure goods stored is properly

excluded as immaterial where the issue was

on a count for goods sold and a general

denial. Brierre v. Cereal Sugar Co.. 102 Mo.

App. 622, 77 S. W. 111. A defense in trespass

de bonis asportatis of settlement with de

fendant's co-trespasser cannot be shown un

der the general issue. Sunlin v. Skutt

[Mich] 94 N. W. 733.

52. Injury to kidneys resulting from con

finement because of a broken leg. Kircher

v. Larchwood, 120 Iowa. 578. 95 N. \V. 184.

in an action for personal injuries. evidence

of nurse hire is admissible under an allega

tion in the petition. that plaintiff was com

pelled to hire nurses though damages were

claimed in a lump sum only. Moore v. S. W.

Mo. Elec. R. Co., 100 Mo. App. 665, 75 S. W.

176. Under a complaint for personal in

juries alleging certain injuries to an arm

and a' foot and that plaintiff received other

dangerous and permanent injury, evidence

of injury to his nerves is admissible. Kap

pus v. Metropolitan St. R. Co., 82 App. Div.

[N. Y.] 13. Proof of rheumatic neurosis re—

sulting from concussion, or the shock. or

from fright is admissible under a complaint

for personal injuries alleging bruises to the

limbs, wrenching and spraining of the back.

and a. severe contusion of the muscles and

nerves. Maynard v. 0r. R. Co., 43 Or. 63,

72 Fee. 590. Where plaintiff in an action for

injuries alleges internal injuries about his

head and other pains, he may show that his

eye has been afiected since the action. Stem

bridge v. Southern R. Co.. 65 S. C. 440.

53. Wis. Farm Land Co. v. Bullard [Wis.]

06 N. Vt". 833.

54. Lyons v. Berlau, 67 Kan. 42G, 73 Pac.

52.

55. Young v. W. U. Tel. Co.. 65 S. C. 93.

50. Evidence admissible in action for

damages from fire by railroad company un

der issue as to cause of fire. MacDonald v.

N. Y.. N. H. & H. R. Co. [11. 1.] 54 At]. 795.

(‘omplaint in action for damage to live stock

in carriage as setting out delays by defend

ant causing injury with such particularity

as to prevent proof by plaintiff of other de

lays. San Antonio 8: A. P. R. Co. v. Grifilth

['i‘ex. Civ. App.] 70 S. W. 438. That a lease

not alleged in the complaint is alleged in the

replication as a. part of the same transaction

does not make it admissible without proof

of execution. Thompson F. 8: M. Co. v.

Glass, 136 Ala. 648. Allegations in a. petition

that both plaintiffs entered into the contract

sued on will prevent their denial thereof.

Cousins v. Bowling, 100 Mo. App. 452. 74 S.

\V. 168. Where a. petition for injuries in

flicted by a street railway alleges unlawful

and excessive speed in violation of an or

dinance, the ordinance is admissible. San

Antonio Traction Co. v. Bryant. 30 Tex. Civ.

App. 437, 70 S. W. 1015. A verified plea de

nying execution of a written instrument is

not necessary to render admissible a con

temporaneous letter explaining the contract;

Prac. Act, 5 34 (Hurd‘s Rev. St. 1901. p. 1341.

c. 110) dispensing with proof of execution

of an instrument declared on unless execu

tion is denied by a verified plea. Gould v.

Magnolia. Metal Co., 207 Ill. 1722. 69 N. E.

896. \Vhere defendant denies execution of

a promissory note sued on. expert evidence

may be given as to the signature and the

signatures on defendant's pleadings. Tower

v. “’hip, 53 W. Va. 158. Where verbal negov

tiations between parties are afterward re

duced to writing and are pleaded in a reply

as defense to an answer. evidence of fraud

or mistake will be received without further

pleading. Martens v. Pittoek [Neb.] 92 N.

W. 1038. W'hcre the issue tendered by the

answer and made by the pleadings was that

decedent’s direct employer was an employe

of defendants, in an action for death. who

operated the train, and therefore deceased

was a, fellow-servant of the train men, evi

dence could be given to show that the con

tractor defendant was not operating the

train. Pierce v. Brennan, 88 Minn. 50, 92 N.

\V. 507. A petition for injuries from a de

fective sidewalk. charging that the city al

lowed lt to become out of repair and to re~

main so is sufficient on general denial to ml

mit proof either of actual notice of the dc

fect by the city or of such length of time as

to impute notice. Guthrie v. Finch [010.)

75 Fee. 288. Where an answer in an action

to recover property sold on execution

against a bankrupt admitted its value in a

certain amount. plaintiff may show that it

brought less than that amount on the exe

cution sale. Gabriel v. Tonncr. 138 Cal. 63.

70 Pae. 1021. Where in action for rent. de

fendant pleaded payment to a third person.

plaintiff replied specially ignoring the plea.

and defendant without demurring joined is

sue on the replication. the plea of payment

was no longer in issue so that evidence

thereunder could be excluded. Linam v.

Jones, 134 Ala. 570.

57. Hudson v. Hudson [Ga.] 46 S. E. 874.

58. Particular allegations requiring proof:

Sufficiency of evidence to show defendant to

be a street railway company under allega

tions of petition. Johnson v. Metropolitan

St. R. Co. [Mo. App.] 78 S. W. 275. Illegal

ity of a contract (Horton v. Rohlff [Neb.]

95 N. W. 36; Hillsboro Oil Co. v. Citizens“

Nat. Bank [Tex. Civ. App.] 75 S. W. 836).

or payment as a defense must be proved.

\
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though alleged."

cisely as laid.“

proof.‘u

An averment laid under a videlicet need not be proved pre

An answer in avoidance of tort puts defendants to the burden of

Where an answer denies all allegations of a complaint except those spe

cifically admitted therein, plaintiff must prove an allegation not admitted."2

Where three of six counts of a declaration for personal injuries charged general

negligence that other cornis charged special negligence which was not proved is

immaterial.08 An allegation unnecessary to plaintiff’s action will not be ground for

direction of verdict for defendant because not sustained by proof since it may be

rejected as surpl usage.“ To entitle a party to a verdict or finding on a plea ten

dering an immaterial issue, every fact alleged in such plea must be proved as al—

leged.“

Variance—The proof must substantially conform to the averments made.“

Plaintiff need not prove all facts pleaded in the petition but only enough to con

stitute a cause of action."

tion and sustaining it by evidence cannot be nonsuited.08

Action on attachment undertaking. Waller

v. Deranleau [Ncb.] 94 N. W. 1038. A peti—

tion alleging fraud fails when no fraud is

proven. Wright v. Roberts. 116 Ga. 194. A

servant suing his master for injuries must

prove the relation at the time of injury.

Western Vi'heel \Vorks v. Stachnick. 102 Ill.

App. 420. Negligence must be proved in an

action for injuries from negligence. Id.

The representative capacity of defendant

need not be proved where not put in issue

by special plea. Harte v. Fraser. 104 111.

App. 201. Defendant in an action on a note.

setting up a counterclaim for fraud and de

ceit. must prove the falsity of plaintiff's

representations and the latter‘s knowledge

thereof. Halllwell Cement Co. v. Stewart

[Mo. App.] 77 S. W. 124.

59. International & G. N. R. Co. v. Boy

kin ['i‘ex. Civ. App.] 74 S. W. 93.

00. Gait v. “‘oliver. 103 Ill. App. 71.

61. Dovey v. Lam. 25 Ky. L. R. 1157, 77

S. W. 383.

02. Baker v. “'arner [8. D.] 92 N. W. 393.

63. Chicago City R. Co. v. Carroll, 206 111.

318. 68 N. 1087.

64. Chicago & A. R. Co. v. \Vise. 206 111.

453. 69 N. E. 500.

65. Camp v. First Nat. Bank [Fla.] 33 So.

241.

06. Hennessy v. Anstock. 19 Pa. Super. Ct.

644; Hartford F. Ins. Co. v. Warbritton, 66

Kan. 93. 71 Fee. 278; Hinote v. Brigman

[Fla] 33 So. 303: Lee v. Hughes. 25 Ky. L.

R. 1201. 77 S. Vi’. 386: Ayers v. Wolcott

[Neb.] 92 N. W. 1036; Martinek v. Swift &

Co. [Iowa] 98 N. W. 477; Wonderiy v. Chris

tian, 91 Mo. App. 158; Lake St. El. R. Co. v.

Shaw. 203 Ill. 39, 67 N. E. 374. Alleged con

tract was to deliver a message to a person

in a certain town; held. evidence of a con

tract to deliver it 2% miles therefrom inad

missible. W. U. Tel. Co. v. Byrd [Tex. Civ.

App.] 79 S. W’. 40. Held. error for court to

instruct the jury that they might find for

the plaintiff on a cause of action substan

tially different from that alleged. Louis

ville & N. R. Co. v. Guyton [Fla] 36 So. 84.

But petition held to sufficiently state the

cause of action sued upon. York v. Farm

ers' Bank [Mo. App.] 79 S. W. 968. Evidence

of certain facts are not admissible where

there were no corresponding averments in

Plaintiff stating it good cause of action in his declara

Where evidence showing

the pleadings. Morton v. Morris. 27 Tex.

Civ. App. 262. 66 S. W. 94. Plaintiff must re

cover only on the allegations of his complaint

as originally made or as amended. Child v.

N. Y. El. R. Co., 89 App. Div. [N. Y.] 598. De

fenses cannot be made unless pleaded. Hall

v. Bossier Levee Dist. Com'rs, 111 La. 913;

Hall v. Small [Mo.] 77 S. W. 733. Defense of

breach of a. contract not pleaded. Brown

Banking Co. v. Baker. 99 Mo. App. 660, 74 S.

W. 454. Material facts of defense not plead

ed are presumed not to exist and evidence is

inadmissible to show them. Tower v. McFar

land [Ncb.] 96 N. \V. 172. Evidence of special

injuries not pleaded. Cronin v. Metropolitan

St. R. Co., 82 App. Div. [N. Y.] 227; Brown v.

Manhattan R. Co.. 82 App. Div. [N. Y.] 222.

Defense that permanency of injury, in an ac

tion for injuries, resulted from piaintitf's

walking too soon after the accident. Louis

ville. B. 8: St. L. R. Co. v. McCune. 24 Ky. L.

R. 1637. 72 S. W. 756; Id., 24 Ky. L. R. 2119. 72

S. \V. 1094. Sufficiency of allegation of per

sonal injury to admit evidence of hernia.

Connersvilie v. Snider. 31 Ind. App. 218. 67 N.

E. 555. Sufficiency of evidence as conforming

to complaint in action to recover for heat

furnished. Boston Clothing Co. v. Garland

[Minn.] 97 N. W. 433. Where a petition pred

icates right of recovery on one 01‘ two

grounds of an action. proof of the other is

insufficient. Recovery of penalty from surety

company for withdrawal from snretyship

under Acts 1897, p. 247. c. 165, § 10. Rob

inson v. Nat. Surety Co., 31 Tex. Civ. App.

629. 73 S. W. 26. After plea and issue

joined on a statement of claim. failure to

append a copy of the writing sued on will

not prevent admission of the original writ

ing if properly proven at trial. Athens C. &

C. Co. v. Elsbree. 19 Pa. Super. Ct. 618. De

fendant cannot deny plaintiff's averments of

a good cause of action and then defeat it

by confession and avoidance by proof of new

matter without not-ice thereof by pleading or

in the course of the trial. Castle v. Persons

[C. C. A.] 117 Fed. 835. Proof cannot be giv

en outside the matters set forth in the bill of

particulars. Lester v. Clarke, 40 Misc. [N. Y.]

688; Colwell v. Brown. 103 Ill. App. 22.

67. Palmer v. Kinloch Tel. Co., 91 Mo. App.

106.

68. Beck Duplicator Co. v. Fuighum, 118

Ga. 836.
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assumption of risk in an action for injuries to a servant was given by plaintiff and

admitted without objection, defendant may avail himself of it without pleading

it.” Failure of the petition to allege a necessary fact will not prevent proof thereof

where the objection was waived by answering over after demurrer overruled.’m A

variance amounts to failure of proof only when the allegation is unproved in its

entire scope and meaning.“ There is a complete variance where the'allegations

to which plaintiff’s proof is directed are unproved in their entire scope and mean

ing." A variance between pleadings and proof is not shown merely because proof

of essential averments is not extended to unnecessary averments made in connec

tion with them."8

following allegations of the answer.“

Surprise as ground of nonsuit cannot be urged as to evidence

Where defendant did not show by afiidavit

how he was misled by variance between the petition and the proof, it was imma

terial." Where a variance does not amount to a failure 'of proof and no objection

is made at the trial, the variance is waived." An objection as to variance between

the declaration and the proof will be overruled where it fails to point out the

variance." Particular instances of variance are collected in the notes."s

‘ ea. Ehrenfried v. Lackawanna I. a s. Co.,

as App. Div. [N. Y.] 130.

70. Broyhili v. Norton, 175 M0. 190, 74 S.

W. 1024.

71. Code Civ. Proc. § 641. Plass v. Well, 39

Misc. [N. Y.] 777.

72. Moran v. Kent, 87 App. Div. [N. Y.]

610.

73. Bailey v. Gatewood [Kan.] 74 Pac.

1117.

74. Meals v. De Soto Placer Min. Co.

[Wash.l 74 Pac. 470.

75. Rev. St. 1899, i 665. White v. Farm

ers' M. F. Ins. Co., 97 Mo. App. 590, 71 B. W.

707.

76. White v. Gilleland. 93 Mo. App. 310.

77. Chicago City R. Co. v. Carroll, 206 Ill.

318, 68 N. E. 1087.

78. It is error to try and submit a. case on

the theory that a certain question was an

issue. where the evidence on the point was

objected to, and the issue was not made by

the pleadings. Kitchen Bros. Hotel Co. v.

Dixon [Neb.] 98 N. W. 816.

Proof held variant: Variance in action to

enforce materialman's lien. Wilcox Lumber

Co. v. Rittemon. 88 Minn. 79. 92 N. W. 472.

Variance between proof and declaration con

taining common counts for money had and

receiVed and special count alleging breach of

warranty. Stcarns v. Drake, 24 R. I. 272.

Proof of a mere breach of warranty will not

support a counterclaim for fraud and deceit.

Halliwell Cement Co. v. Stewart [Mo. App.]

77 S. W. 124. An allegation of performance

of a contract will not support proof of de

fendant's waiver of performance. Burr v.

Union 8. & G. Co., 86 App. Div. [N. Y.] 545.

A declaration in trespass after suing out a

writ in case is a fatal variance between writ

:md declaration. Slater v. Fehlberg, 24 R. I.

574. A general release of defendants cannot

be shown without averments of payment or

discharge in the answer. Rosenthal v. Rud

nlck. 84 App. Div. [N. Y.] 611. Recovery can

not be had on a declaration on a joint obliga

tion where the proof shows one not liable.

Spann v. Grant [Miss] 35 So. 217. Evidence

that notes were signed in the lower left-hand

corner is inadmissible under an admission of

execution. Baker v. Warner [S. D.] 92 N. W.

393. Where a complaint alleges injury from

negligence recovery cannot be had on proof

of intentional injury. Greathouse v. Croan

[Ind. T.] 76 S. W. 273. Allegation in a com

plaint for personal injuries that plaintiff suf

fered concussion of the spine will not admit

evidence of injury to the sexual organs. Page

v. Delaware & H. Canal Co.. 76 App. Div. [N.

Y.] 160, 12 Ann. Gas. 18. Where the guaranty

is of a. particular debt, proof that another

debt between the same debtor and creditor

is unpaid will not make the guarantor liable.

Leman v. Penn Tobacco Co., 116 Ga. 911. Ev

idence of impaired hearing is inadmissible

under a complaint for injuries not averring

such special injury. Piltz v. Yonkers R. Co.,

83 App. Div. [N. Y.] 29. Where an answer in

an action to recover money in possession of

defendant admitted the possession, evidence

that defendant had parted with custody is

inadmissible. Yank v. Bordeaux [Mont.] 74

Pac. 77. Without amendment of the com

plaint to conform to the proof recovery can

not be had for personal injuries on proof of

negligence wholly outside the complaint

where objection was seasonably made. Davis

v. Broadalbin Knitting Co.. 90 App. Div. [N.

Y.] 567. Where a complaint on a building

contract alleged performance according to

terms, evidence tending to show excuse for

failure to perform cannot be given over ob

iection. Rowe v. Gerry, 86 App. Div. [N. Y.]

349. Allegation of a note “payable at Central

National Bank. New York City." is not sus

tained by production of a note “payable at

the Lowery Banking Co., Atlanta, Ga." N. Y.

L. Ins. Co. v. McPherson, 137 Ala. 116. An

allegation of negligence in violently starting

a train just as plaintiff was about to alight

is not supported by proof “that the train

started slowly and smoothly while the gates

were open and before plaintiff had time to

alight. Lake St. El. R. Co. v. Shaw, 203 Ill.

39. 67 N. E. 374. A foreign statute making a

corporation personally liable for taxes on its

property in the state. which was not pleaded

by the corporate trustees as part of a. coun

terclaim to recover taxes so paid against a

purchaser of property, cannot be considered

to establish that the payment was voluntary.

Janewny v. Burn. 91 App. Div. [N. Y.] 165.

Allegations in a complaint to recover for

merchandise sold to defendant‘s employee

under a promise by defendant to pay there

for are not supported by proof of money paid
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g1.

security for a debt or engagement.

out in cashing time checks for defendant and

such evidence cannot be admitted. Heiferlln

v. Karlman [Mont] 74 Pac. 201. Testimony

of a different contract than the one pleaded

in the answer is properly disregarded in di

recting verdict for plaintiff where defendant

did not request an amendment to conform to

the proof. Winchester v. Joslyn [Colo.] 72

Pac. 1079. Plaintiff cannot, over objections,

prove an unconditional promise to pay an en

tire debt with interest under an allegation

that defendant offered to pay the debt with

out interest. Civ. Code, art. 1805. Martin Da

vie 8: Co. v. Carville, 110 La. 862. Proof that

defendant was to give something in addition

to property and received in consideration

other property in addition to plaintiff‘s prem

ises is a variance when the count of the dec

laration relies on an exchange of property

between the parties. Cassem v. Williams. 104

Ill. App. 504. Mere proof that a broker se

cured a customer able and willing to pur

chase will not support an action on a con

tract for commissions for sale of land. Mc

Donnell v. Stephenson [Mo. App.] 77 S. W.

766. Proof of a shipment under a special con

tract will not sustain a complaint for breach

of the common-law duty of a carrier in car

riage of live stock. Lake Erie & W. R. Co.

v. Holland [Ind.] 69 N. E. 138. In a suit for

damages ex contractu accrued at time of suit,

evidence of subsequent damages cannot be

shown unless an amendment to the pleadings

has been allowed. Jamison v. Charles F. Cul

lom & Co., 110 La. 781. Proof that convey

ances were made before debts were incurred

will not sustain a decree on a petition alleg

ing that they were in fraud of existing cred—

itors. Ayers v. Wolcott [Neb.] 92 N. W. 1036.

Where defendants in assumpslt against sev

eral as partners filed no plea denying the

partnership alleged, error in admitting evi

dence denying the partnership was not cured

by the statute of jeofails. Stony Creek Lum

ber Co. v. Fields [Va.] 45 S. E. 797.

Proof held not variant or immaterial: Al

legation of redemption and proof-of pur

chase of the certificate of sale not material

variance. Whittern v. Krick, 31 Ind. App.

577, 68 N. E. 694. In pleading a judgment it

is no variance to omit portions vacated on

appeal. State v. Clinton County Com’rs [Ind.]

68 N. E. 295. A declaration on quantum mer

uit for goods sold is supported by proof of an

express contract. Brierre v. Cereal Sugar

Co., 102 Mo. App. 622, 77 S. W. 111. Proof that

a, dog killed by defendant was part fox and

part beagle is not variance from an allega

tion that it was “a. beagle hound dog." O'Neil

v. Newman [Mich.] 93 N. W. 1064. Proof that

the fire box exploded is not a variance from

an allegation that the boiler exploded. Ill.

Cent. R. Co. v. Behrens [111.] 69 N. E. 796. A

claim for damages in a less sum than is

shown by allegations of goods sold is an

immaterial variance. Prince v. Takash, 75

Definition and natura—A pledge is a delivery of personal property as

Unlike a lien, a pledge gives the right not

Conn. 616. Proof that a fence was broken by

defendant's cattle is no variance from an

allegation that he broke the fence in action

for damages. Perry v. Cobb [Ind. T.] 76 S.

W. 289. Allegations respecting “Thompson

Foundry & Machine Works" will admit proof

of notes signed "Thompson F. & M. Wks."

Thompson F. B: M. Co. v. Glass. 136 Ala. 648.

Proof that plaintiff was injured by a lurch in

an elevated train while stepping from the car

to the platform supports a. declaration that

the train was suddenly started whereby

plaintiff was thrown to the platform. Lake

St. El. R. Co. v. Shaw. 203 Ill. 39, 67 N. E. 374.

Where a complaint for money lent alleged a

loan in 1898, proof showing a loan in 1896 is

an immaterial variance where the fact of the

loan was admitted ownership only of the

fund being in controversy. Kitchen v.

Holmes, 42 Or. 252, 70 Pac. 830. Where a

complaint was on a. quantum meruit, proof

that labor and materials were furnished un

der an express contract is not ground for

dismissal, defendant's counsel disclaiming

misleading prejudice [Code Civ. Proc. § 2943].

Lundine v. Callaghan, 82 App. Div. ]N. Y.]

621. Variance between the terms of a con

tract sued on as given in the complaint and

as shown by a copy attached is only an am

biguity which is removed by a finding that

the contract was as set out in the copy. Cut

ting Frult Packing Co. v. Canty, 141 Cal. 692.

75 Pac. 564. Where plaintiff alleged total de

struction of his property by poisonous fumes

from a smelter. he may recover for partial

destruction without variance [Ballinger's

Ann. Codes & St. i 4949). Sterrett v. North

port M. & S. Co., 30 TVash. 164. 70 Pac. 266.

Variance between petition and deeds in

breach of covenant by stating the name of a

railroad company as G. R. Railroad company

instead of G. R. Branch Railroad company in

the deeds held immaterial [Code, §§ 129, 130].

Chicago, St. L. & N. O. R. Co. v. Wilson. 25

Ky. L. R. 525, 76 S..W. 133. Where a decla

ration states that plaintiff sues for his own

benefit as trustee and the action is on a writ

ten contract between the parties, there is

no variance since the statement as to benefit

of plaintiff as trustee was surplusage. Con

sumers' Ice CO. v. Jennings, 100 Va. 719. A

complaint on a fire insurance policy describe

ing the property as a certain lot in M‘s addi

tion. while the policy described it as “on” a

lot of the same number on M‘s fifth addition.

is good though the variance may be ground

for objection to introduction of the policy.

Franklin Ins. Co. v. Feist. 31 Ind. App. 390.

68 N. E. 188. Undera declaration for personal

injuries alleging that plaintiff was a car

penter and contractor, evidence of his gen

eral earning capacity before the accident may

be shown. Chicago City R. Co. v. Carroll, 206

111. 318, 68 N. E. 1087. Where a petition mis

recites a contract and the answer recites it

truly, the trial proceeding on the latter re
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only to retain the property but also to sell it upon default." It difiers from a

chattel mortgage in that it merely gives a special property in the nature of a lien

on the thing pledged while the title remains in the pledgor." A contract in writ

ing is not necessary for its creation; and there must be a delivery and continued

possession of the subject-matter.’u

§ 2. Right to make—A pledge may be made not only by the owner of the

property, but by a third person with his consent," or without the owner’s assent

if he has given the pledgor the indicia of title and apparent authority to pledge,“

or if he afterwards ratifies the unauthorized pledge.“ One having a partial in

terest may pledge that interest if he is in a position to make a proper delivery of

the thing pledged,“ and a pledgee, having an interest in the property pledged to

the extent of the debt thereby secured, may pledge his interest subject to the

pledgor’s right to redeem." But while the pledgor need not have the absolute

ownership, he must have possession of the property in order to create a valid

pledge." Even where a pledge is invalid through a lack of title or want of au

thority in the pledgor, the attempted pledge may, under certain circumstances,

establish a lien in favor of the pledgee."

r‘ital with plaintiff's acceptance so that de

fendant is not misled, variance between the

petition and proof is immaterial [Code. §

138]. Chicago House Wrecking Co. v. Stew

art Lumber Co. [Neb.] 92 N. W. 1009. Nego

tiations between the parties for delay in per

formance of a contract proved by defendant

in an action on the contract do not so modify

it as to prevent recovery by defendant on his

counterclaim for failure of defendant to per

form part of the contract as agreed. Hart

man v. Frost-Trigg Lumber Co., 96 Mo. App.

288. 70 S. W. 157.

70. Bell v. Mills [C. C. A.] 123 Fed. 24.

80. Cumming v. McDade, 118 Ga. 612.

81. Commercial Bank v. Flowers, 116 Ga.

219; Storts v. Mills. 93 Mo. App. 201.

82. Springfield Co. v. Ely [Fla.] 32 So. 892.

A wife may pledge her property to secure

her husband‘s debt. but a mere statement of

a husband that he is authorized to pledge his

wife's stock is insufficient to prove his au

thority to do so. Just v. State Sav. Bank

[Mich.] 94 N. W. 200. The fact that a party

authorized to pledge another‘s certificate of

stock for payment of a specific debt due by

him also pledges the same for other debts

due by him to the pledges does not affect the

validity of the pledge for the authorized

debt. Springfield Co. v. Ely [Fla] 32 So. 892.

A trustee under a. testamentary trust which

provides that the trustee shall, as far as

practicable. allow the cestui to have the

management and possession of the personal

property, has authority to entrust shares of

stock to the cestui with power to pledge

them for a loan for the benefit of the estate.

Freeman v. Bristol Sav. Bank [Conn.1 56 Atl.

527.

83. The owner of a. note who by written

assignment and actual transfer has clothed

the bailee with apparent ownership for the

purpose of suing thereon is estopped to ques

tion the validity of such bailee‘s pledge of

the note. May v. Martin [Tex Civ. App.] ‘73

S. W. 840. “'here the assignor of s. chose in

action delivers the same to another for the

purpose of securing a loan for the assignor's

benefit, he has clothed the person to whom

he has entrusted the chose in action with

authority to agree upon the terms and condi

tions of the pledge and he is bound thereby.

In re Phillips’ Estate, 205 Pa. 631. \Vhere the

owner of a certificate of stock signed a. trans

fer in blank thereon and delivered it to an

other so that he might pledge it for a loan.

such unrestricted endorsement and delivery

without any attempt for a. long period of

time to regain possession or assert control

amounted to an agreement that it might be

continually held by the person to whom it

was given for such use as he might make of

it in a renewal or increase of the loan or

otherwise. Cox v. Dowd, 133 N. C. 537.

S4. A cestui que trust's pledge of stocks

to borrow money is ratified by the trustee's

subsequent account, in which he credits him

self with the stocks as delivered to the ces

tui for investment. Freeman v. Bristol Sav.

Bank [Conn] 56 Atl. 527.

85. Owner of property subject to an op

tion may pledge it subject to the rights of

the option holder. Page v. Boggess. 41 Misc.

[N. Y.] 46.

86. Tompkins v. Morton Trust Co.. 91 App.

Div. [N. Y.] 274; Cumming v. McDade, 118 Gs.'

612; Bouton v. Cameron, 205 Ill. 50, 68 N. E.

300. A pledge of stock held on margin by a

broker in order to raise the money to carry

out the contract of purchase he has made on

behalf of his customer is not a conversion of

the stock, though the broker pledged the

stock for more than its owner owed to re

deem it. Tompkins v. Morton Trust Co., 91

App. Div. [N. Y.] 274.

87. Commercial Bank v. Flowers. 116 Ga.

219. Collateral notes which are not in the

possession of either pledgor or pledgee and

are owned by a third person cannot be

pledged to secure an existing debt. since pos

session is the essence of a pledge. Storts v.

Mills, 93 Mo. App. 201.

88. Where a loan was made in good faith

for the benefit of an estate on the security

of a pledge of stocks. the pledgee cannot be

held liable for conversion of the stocks. with

out repayment of the loan. though the pledge

was not valid. Freeman v. Bristol Sav. Bank

[Conn.] 56 Atl. 527. Where one who has no

title thereto pledges a bond of a corporation

as security for a private debt and on fore

closure 01‘ a mortgage against the corpora
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§ 3. Property subject to be pledged—Every kind of personal property in

existence and capable of delivery may be pledged. A pledge may therefore be

made not only of ordinary goods and chattels, but of unsecured promissory notes,89

mortgage notes,"0 shares of stock,“ corporate bonds," an insurance policy,” a

contract of indemnity,“ or a chose in action.“s

§ 4. The contract and its requisites—A pledge is created by a delivery of

property as security for a. debt. No writing is necessary, as, in the absence of an

express written contract, the law will imply a contract." In case of any am

biguity in the contract, the nature of the transaction and the intention of the

parties shall determine whether or not it shall be construed as a pledge.01 Though

the property is conyeyed by a written assignment absolute on its face, it is compe

tent to show by parol evidence that the instrument was in fact intended as a

pledge.” But where an unambiguous written instrument shows that the trans

action was a pledge, parol evidence that the property was sold absolutely will not

be admitted.” A pledge to secure a. loan bearing a usurious rate of interest is

valid to the extent of the debtor’s lawful indebtedness, but otherwise will be

treated as a nullity.1

tion is entitled to a. portion of the proceeds,

his attempted pledge of the bond will be

treated as an assignment pro tanto of his

share of the proceeds of the foreclosure sale.

Georgetown Water Co. v. Fidelity T. d: S. V.

Co. [Ky.] 78 S. W. 113.

89. Johnston v. Gulledge, 115 Ga. 981;

Johnson v. Zweigart, 24 Ky. L. R. 1323. 71 S.

W. 445.

00. Meyer v. Moss. 110 La. 132.

91. Thornton v. Martin, 116 Ga. 115; Hall

v. Cayot. 141 Cal. 13. 74 Pac. 299; Freeman

v. Bristol Sav. Bank [Conn.] 66 Atl. 527.

92. Field v. Sibley, 174 N. Y. 514, 66 N. E.

1108; Georgetown Water Co. v. Fidelity T. &

S. V. Co. [Ky.] 78 S. W. 113.

98. Mechanics' Nat. Bank v. Comlns [N.

{-1.1 55 Atl. 191; Scottish Union & Nat. Ins.

Co. v. Field [0010. App.] 70 Pac. 149; Clarke

\-. Adam, 30 Tex. Civ. App. 66, 69 S. W. 1016.

94. Jenckes v. Rice, 119 Iowa, 451, 93 N. W.

384.

M. In re Phillips' Estate, 205 Pa. 531.

96. Mercantile Nat. Bank v. Peabody

[Colo. App.] 72 Pac. 611; Memphis City Bank

v. Smith. 110 Tenn. 337. 75 S. W. 1065; Louis

ville Banking Co. v. Thomas & Son’s Co.. 24

Ky. L. R. 811. 69 S. W. 1078; Storts v. Mills,

93 Mo. App. 201; Field v. Sibley, 174 N. Y.

514, 68 N. E. 1108; Meetz v. Mohr, 141 Cal.

667. 75 Pac. 298; Crews v. Yowell. 25 Ky. L.

R. 598, 76 S. W. 127; Cumming v. McDade, 118

Ga. 612; Wilkins v. Redding [Neb.] 97 N. W.

238.

'7. The relation between a broker and a cus

tomer who buys stock on margin is that of

pledgor and pledgee. Rothschild v. Allen, 90

App. Div. [N. Y.] 233. Where a. guarantor

guaranteed to a bank the face of all drafts

for certain goods drawn by a certain shipper

with bill of lading attached. it was for the

jury to determine from all the facts of the

case Whether the contract of guaranty meant

that all bills of lading accompanying the

drafts should be transferred to the bank as

a pledge of the goods against which the

drafts were drawn. First Nat. Bank v. Bow

ers, 141 Cal. 263, 74 Pac. 856. On the issues

whether there was an indebtedness and

whether the delivery of certain mortgage

notes was by way of pledge to secure the

The validity of the contract of pledge must be determined

said indebtedness or merely an accommoda

tion lending. a contemporaneous written

promise to deliver the notes as collateral

is very strong corroborative evidence of

the existence of a debt and of a. delivery

by way of pledge. Meyer v. Moss, 110 La.

132. A deposit of money to be drawn against

by the depositor, with‘ an agreement for a

return of the unexpended balance or for the

application of the same as part payment of

the purchase price of certain property in case

the same should be bought by the depositor

from the depositary of the fund, was intend

ed merely as security for the payment of the

purchase price, and not as an additional sum

to be paid in excess of the purchase price.

Leupold v. Weeks, 96 Md. 280. In case of

dispute it is for the jury to determine

whether a. voucher in possession of a bank

was held as collateral for a note. Bank of

Staten Island v. Silvie, 89 App. Div. [N. Y.]

465. Where a bank advanced money to a

dealer for the purchase of certain property

which was afterwards consigned to a broker

for sale. the bank, as against the dealer and

all persons having notice, was entitled to the

net proceeds of the sale as security for its

advances. First State Bank v. Thuet, 88

Minn. 364. 93 N. W. 1. Where a bank agreed

to pay checks drawn by a purchaser of cot

ton for the purchase price upon receipt of the

bill of lading therefor it had a lien on the.

cotton as pledges for the sum advanced and

was entitled to the extent of such lien to re

ceive the proceeds of the sale of the cotton.

First Nat. Bank v. San Antonio & A. P. R. Co.

[Tex.] 77 S. \V. 410.

98. Assignment of life insurance policy.

Clarke v. Adam. 30 Tex. Civ. App. 66, 69 S.

W. 1016. Bill of sale of steel billets. First

Nat. Bank v. Pa. Trust Co. [C. C. A.] 124 Fed.

968. An instrument reciting the sale and de

livery of certain promissory notes with a pro

vision for their return to the vendor after a

certain sum has been collected thereon is ev

idence that the transaction was a. pledge of

the notes and not an absolute sale. Johnson

v. Zweigart. 24 Ky. L. R. 1323, 71 S. W. 445.

90. Pledge of promissory notes. Johnson

v. Zweigart. 24 Ky. L. R. 1323. 71 S. W. 445.

445.

1. Bell v. Mulholland, 90 Mo. App- 612
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by the laws of the state where the pledged property is situated,’ and an action for

the performance or enforcement of the contract must also be brought in that

state.8 A delivery of the pledged property and its possession by the pledgee is

essential to the validity of a contract of pledge.‘ In the case of heavy cumber

some property, setting apart or symbolical delivery is sufficient.“ Where a third

person agrees to hold possession of the property as agent for the pledgee, there

is a suflieient delivery to create a pledge,‘3 though such agent is an employee of

the pledgor, and though the goods remain on the premises of the pledgor, if they

are under the agent’s control.1 A constructive delivery, which will be as effectual

as an actual manual delivery of the goods, may be made by the delivery of a docu

ment of title which puts the pledgee in possession of the goods, such as a bill oi

lading“3 or a warehouse receipt.” Incorporeal property such as negotiable instru

ments, stocks in corporations, and choses in action generally, being incapable of

actual manual delivery can not generally be pledged without a written transfer of

title.“ Unless a transfer of stock is required on the books of the corporation,11

2. Where a corporation of one state with

its principal place of business therein is

sues, as contracts of pledge. warehouse re

ceipts for certain grain in its own elevators

in another state, the laws of such' other

state where the grain is situated must de

termine whether a pledge of grain by the

issuance of a warehouse receipt by a ware

houseman for his own grain to secure his

own debt is valid. In re St. Paul 8: K. C.

Grain Co., 89 Minn. 98, 94 N. W. 218.

8. In re St. Paul 8: K. C. Grain Co., 89

Minn. 98, 94 N. W. 218. An action to set aside

a pledge of mortgage notes may be brought

in the court within whose jurisdiction the

pledgor and the mortgaged property are

found, though the pledgee resides in another

state and retains the notes in his keeping.

Meyer v. Moss, 110 La. 132. But it has been

held that the sale of pledged railroad stocks

need not be made in the county where the

railroad is situated. especially if the note

secured by the stocks is dated and made

payable in another county, where also the

maker resides. Thornton v. Martin. 116 Ga.

115. A pledgee seeking in equity to recover

a debt due him from one party by the sale

of property of another pledged for its pay

ment is not obliged to make the debtor a

party defendant where he is beyond the ju

risdiction of the court and no relief is

prayed against him. Springfield Co. v. Ely

[Fla.] 32 So. 892.

4. Storts v. Mills, 93 Mo. App. 201.

5. Where the-intention to transfer is also

evidenced by a bill of sale, and if the signs

are removed without the pledgee‘s knowl

edge and subsequently replaced, and it no

rights of third parties have intervened, the

pledgee‘s lien is not lost. First Nat. Bank v.

Pa. Trust Co. [C. C. A.] 124 Fed. 968. But a

mere agreement to transfer property by way

of pledge where the property remains on the

premises of the debtor, and no steps are ta

ken by the attachment of placards or other

wise, to apprise the community 01‘ any

change in the title is ineffectual to consti

tute a pledge. Chitwood v. Lanyon Zinc Co.,

93 Mo, App. 225. An attempted pledge of

certain property, which is ineffective

through a lack of proper delivery does not

invalidate the title of a subsequent vendee

taking with notice of the prior transaction.

Id. Delivery of warehouse receipt to pledgee

sufficient. Proctor v. Shotwell [Mo. App.] 79

S. W. 728.

6. Fig iron set apart and identified on the

land of the pledgor's lessee. Ky. Furnace

Co.'s Trustee v. City Nat. Bank, 25 Ky. L. R.

28, 75 S. W. 848. Promissory notes deposited

with the cashier of a bank as collateral for

the benefit of certain creditors. Mercantile

Nat. Bank v. Peabody [0010. App.] 72 Pac.

611. Where the pledgor desires to secure

several creditors and delivers the property

to one of the number to hold the same as

security for his own claim and those of the

other creditors, the pledgeholder takes the

property as the agent of all such creditors,

and the pledge is valid as to all. Hoffman

House v. Foote, 172 N. Y. 348, 65 N. E. 169.

7. A pledge so made is valid as against

the assignee in insolvency of the pledgor.

Dunn v. Train [C. C. A.] 125 Fed. 221.

8. First Nat. Bank v. San Antonio &. A. P.

R. Co. [Tex.] 77 S. W. 410; First Nat. Bank

v. Bowers, 141 Cal. 253, 74 Pac. 856.

l). Millhiser Mfg. Co. v. Gallego Mills Co.

[Va.] 44 S. E. 760. But such a receipt con

veys to the intended pledges no interest in

the property when the same is not in posses

sion of the warehouseman or the party who

undertakes to pledge it. Commercial Bank v.

Flowers. 116 Ga. 219. In some states it is

provided by statute that the warehouse re

ceipt must be given by a public warehouse

man other than the pledgor, in order to con

stitute a proper delivery by way of pledge.

Kentucky Furnace Co.‘s Trustee v. City Nat.

Bank, 25 Ky. L. R. 28. 75 S. W. 848. Con

struing statutes of other states. In re St.

Paul 6': K. C. Grain Co., 89 Minn. 98, 94 N. W.

218. But in other states a warehouseman's

delivery of receipts for his own property

stored in his warehouse as collateral for his

own debts constitutes a valid pledge. Mill

hiser Mfg. Co. v. Gallego Mills Co. [Va.] 44

S. E. 760; In re St. Paul & K. C. Grain Co., 89

Minn. 98, 94 N. W. 218.

10. And in an action by the pledges such

written transfer must be proved, when it is

neither admitted nor denied in the defend

ant's pleadings. Thornton v. Martin, 116 Ga,

115.

11. And even where such a statute exists.

the corporation alone can take advantage of'

it. and the lien of a pledgee of stock trans

ferred to him by endorsement and delivery is
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a pledge of stock by a delivery of the certificate with a power of attorney to make

a transfer upon the books of the corporation, or with an endorsement of the cor

titicate, will be valid.“ And a pledge of stock by mere delivery of the certificate

without endorsement or other written assignment, though ineffectual as against

the intervening rights of third parties, is valid as against the pledgor.13 After

delivery, possession must be retained by the pledgee, but the pledgee does not, as

against the pledgor, lose possession of the property by making a subpledge of it,“

or by employing the pledgor as his agent to sell the goods held in pledge.“

§ 5. Rights, duties, and liabilities of pledgor.—The pledgor retains the gen

eral property in the thing pledged, and if it is unlawfully sold he can avoid the

sale and resume title." The right to vote pledged shares of stock remains in the

pledgor until foreclosure." The pledgor upon payment or tender of the debt, or

satisfaction of the engagement secured by the pledge, is entitled to the return of

the property." And when the pledgee has wrongfully applied the property to the

discharge of another creditor’s claim, the pledgor is entitled to be subrogated to

the rights of the creditor whose indebtedness has been paid from the proceeds of

the pledgor’s property." A bill to redeem the property must be brought within

a reasonable time, as the pledgor’s rights will be barred by laches?o

therefore good as against subsequent attach

ing creditors of the pledgor. Mapleton Bank

\'. Standrod [Idaho] 71 Pac. 119 (construing

Idaho Rev. St. § 2611).

12. American B. 8: T. Co. v. Pac. B. & M.

Co. [Wash.] 74 Pac. 826; Just v. State Sav.

Bank [Mich.] 94 N. W. 200; Lyman v. State

Bank, 81 App. Div. [N. Y.] 367; Cox v. Dowd,

133 N. E. 537.

13. Hall v. Cayot. 141 Cal. 13. 74 Fee. 299.

14. Meyer v. Moss, 110 La. 132.

15. First Nat. Bank v. C. A. Andrews 8:

Co. [Tex. Civ. App.] 77 S. W. 956. See, also,

6.g 16. Where certain notes payable to the

husband of a married woman were deposited

as additional collateral for a debt due by

her, and where such notes were afterwards

seized in the hands of the pledgee and sold

by a creditor of the husband, it was compe

tent for the wife to prove by a fair pre

ponderance of evidence that the notes

though payable to the husband really be

longed to her, and thereby to render the sale

void and resume her title to the notes. Sal

linger v. Perry [N. C.] 45 S. E. 360.

17. And where the pledgee appears as the

owner of the stock on the books of the cor

poration, a court of equity may enjoin the

pledgee from Voting the shares pledged in

prejudice of the rights of the pledgor. Has

kell v. Read [Neb.] 93 N. W. 997.

18. Nor is the validity of the pledge af

fected by the fact that the pledgee‘s agent

fails to give any receipt to the pledgor.

Dunn v. Train [C. C. A.] 125 Fed. 221. The

pledgor is not entitled to a reconveyance

from the original or sub grantee of the prop

erty pledged until payment in full of the

debt thereby secured. Cumming v. McDade.

118 Ga. 612. The relation between the

broker and a customer who buys stock on

margin is that of pledgor and pledgee, and

the customer is entitled to immediate deliv

cry of the stock on payment of all advances

by the broker. Rothschild v. Allen. 90 App.

Div, [N. Y.] 233. Where bonds are deposited

as collateral for notes in which no provision

in mode for a. pro tanto release of the col

lateral upon partial payment. the pledgor is

not entitled to the return of any portion of

the collateral until the whole debt is paid.

Goepper & Co. v. Phoenix Brew. Co.. 25 Ky.

L. R. 84. 74 S. W. 726. Where a. sum is de

posited by one as a pledge of good faith in

the making of a lease. he is entitled to re

cover lt when, upon inspection, he refuses to

execute the lease. Aquelina. v. Provident

Realty Co.. 84 N. Y. Supp, 1014. Where the

pledgee of certain bonds agreed to cancel

the debt and return the bonds in considera

tion of services rendered and to be rendered

by the pledgor, a demand for the return of

the bonds was essential to make the

pledgee‘s retention thereof a conversion.

Scrivner v. WVoodward. 139 Cal. 314, 73 Pac.

863. The pledgor in order to recover in an

action of replevln must tender the full

amount of his debt and keep the tender good.

Wilkins v. Bedding [Neb.] 97 N. W. 238.

Where the pledges refused to deliver the

property pledged except upon payment of

certain debts not thereby secured. and the

pledgor was able and willing to pay the

debts secured by the pledge, a tender of the

amount due on the debts so secured was

waived. Memphis City Bank v. Smith. 110

Tenn. 337, 75 S. W. 1065. When the sum

due by the pledgor is not in dispute, a. ten

der by him of that sum is not bad because

coupled with a. demand for the return of

the property; but where the sum due is in

dispute a tender of any sum less than that

claimed by the pledgee, though equal to the

amount actually due is not good if coupled

with a. condition for the return of the prop

erty. Wilkins v. Redding [Neb.] 97 N. W.

238. Where in an action to recover the pro

ceeds of a policy pledged by plaintiff and

her deceased husband to a. firm, plaintiff

sverred that she had executed an assignment

to E. & Co. to secure certain debts of her

husband to the firm, it was not variance

when the proof was of an assignment to E.

one of the members of the firm to Secure

debts due the firm. Clarke v. Adam, 30 Tex.

Civ. App. 66. 69 S. W. 1016.

19. Plaintif! furnished securities to the
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§ 6. Rights, duties, and liabilities of pledgee.—The pledgee is entitled, until

the debt secured has been paid, to have possession of the property pledged,21 but

is bound to use ordinary care and diligence in the care and custody thereof,22 and

has the right to collect the interest, dividends and income accruing therefrom as

trustee for the pledgor to whom he must account for the same upon the redemption

of the pledge.” In the case of tangible property or non-negotiable securities, as

the pledgee acquires only such interest therein as was possessed by the pledgor,

the lieu of the pledgee is subject to prior equities against the pledgor." But a

pledgee of negotiable instruments or quasi-negotiable instruments such as cer

tificates of stock, taking the same before maturity," and for value“ without no

tice," is a. bona fide holder, and is not affected by the equities between the original

parties.“ A pledgee taking securities for a pre-existing debt, unless they are

. cashier of a bank, the insolvency of which

was concealed from her. to be pledged as

security for a note of the cashier, the pro

ceeds of which were placed to the credit

of such bank with the reserve bank. A

portion of such proceeds was applied to the

payment of an overdraft due the reserve

bank, and the remainder stood to the credit of

the insolvent bank and came into the hands

of the receiver. Held, that plaintiff. having

paid the note to release her securities, was

entitled to recover the portion of the proceeds

which came into the receiver's hands, and,

as to the remainder, was entitled to be sub

rogated to the right to dividends of the re

serve bank. whose indebtedness it paid. Hal

lett v. Fish, 123 Fed. 201.

20. A bill by the owner to redeem certain

property pledged. on the ground that the

debt has been paid, which is not brought

until 26 years from the time the right of

action accrued, cannot be sustained, though

the delay was owing to the plaintifl's diffi

culty in establishing the title to the property

as against a third person. Kase v. Burnham,

206 Pa. 330.

21. Commercial Sav. Bank v. Hornberger.

HO Cal. 16, 73 Fee. 625. Where property was

pledged to a corporation to secure it and in

demnify others who became the piedgor's

sureties on the faith of the pledge, it could

bring suit to reclaim the property pledged

from the pledgor, who had appropriated it

to his own use. if any of the obligations for

which the pledge was made remained undis

ch‘arged. Hoffman House v. Foote. 172 N. Y.

348, 65 N. E. 169. Where bills of lading were

pledged to secure advances made to the pur

chaser of the goods, and on the bankruptcy

of the purchaser a part of the goods covered

by the bill of lading was in the possession of

a carrier. its refusal to deliver the property

to the pledgee except on surrender of the

hill of lading was a conversion of the prop

erty. First Nat. Bank v. San Antonio & A.

P. R. Co. [Tex.] 77 S. W. 410.

22. Where the pledgee of property con

veys the same to a third person who by rea—

son of an outstanding record title in himself

is enabled to convey a title to an innocent

purchaser, thereby defeating the pledgor's

right to redeem, the pledges in the absence

of any knowledge of the subgrantee's intent

to defraud is not responsible for the damage

to the pledgor. Cumming v. McDade. 118

Ga. 612. Where a note is given as collateral

security, failure to present it for payment

and give notice of dishonor does not operate

as a payment of the amount thereof on the

principal debt, but is only ground for dam

ages against the pledgee for negligence in

losing the endorser's liability. Coleman v.

Lewis. 183 Mass. 485. 67 N. E. 603. Where a

pledges of bank stock. relying on the advice

of his attorney and acting in good faith.

made no defense to an action of replevin for

the pledged stock, he used the ordinary care

and diligence of a prudent man in the care

and custody of the thing pledged. and was

not liable for its loss, even though the re

plevin action was barred by limitations.

gisoomis v. Reimers, 119 Iowa, 169, 93 N. \‘V.

23. McCrea v. Yule, 68 N. J. Law, 465.

24. Pledge of coupon bonds. Georgetown

Water Co. v. Fidelity T. & S. V. Co. [Ky] 78

S. W. 113. It has, however. been held that a

statutory lien on the property of a corpora

tion in favor of persons furnishing supplies

to it does not apply to goods deposited in a

warehouse by the corporation and pledged.

by delivery of the warehouse receipt, as col

lateral security for a loan. Millhiser Mfg.

Co. v. Gallego Mills Co. [Va] 44 S. E. 760.

25. Where the agent of the owner of a.

note on the date of its maturity extended

it without authority and thereafter wrong

fully pledged lt for his personal debt, the

pledges took it after maturity and acquired

no title as against the rightful owner. Mer

chant Loan & Trust Co. v. Walter, 205 Ill.

647, 68 N. E. 1082.

28. If a. promissory note owned by a wife

is pledged to secure a. debt which is in part

hers and in part that of her husband, it is a

valid pledge as security for the part of the

debt due by her, and the pledges takes the

note as a. bona fide purchaser and may recov

er from the maker, on maturity, the full

amount of the note. Johnston v. Gulledge.

115 Ga. 981. Where a pledges of certain

property to secure a loan then made and any

other debts that might be subsequently con

tracted by the pledgor. upon receiving part

payment of the original loan, made. in good

faith. a new loan within four months prior

to the pledgor's bankruptcy, the transaction

was not a preference under the bankruptcy

law, and the lien of the pledges was good

both for the subsequent debt and the un

paid balance of the original debt. First Nat.

Bank v. Pa. Trust Co. [C. C. A.] 124 Fed.

968.

27. A pledgee of stock subject to an op

tion of which he has notice takes the stock

subject to the rights of the option holder.
Page v. Boggess, 41 Misc. [N. Y.] 46. i

28- VVhere an owner has clothed a baiioe
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given for an extension of time,” does not take for value, and is not a. bona fide

purchaser." Where pledged stock is transferred to the pledgee on the books of

the corporation 0. notice to the corporation that he holds as pledgee will relieve

him from liability for the debts of the corporation.“1 Where a promissory note

is pledged, the pledgee may collect the same on its maturity, and hold the pro—

ceeds as security for his claim against the pledgor.” The pledgee has a lien on

the property pledged," or on its proceeds,“ or on other property substituted for

with apparent ownership and the bailee 32. Where a note made by a third party to

thereupon wrongfully pledges the property. the piedgor, is delivered as collateral securi

the pledgee may sell such property in satis- tv for a debt, the pledgee is not bound to

faction of the debt due him by the bailee i sell the same and apply the proceeds to the

unless the rightful owner tenders to the debt but. can sue and collect the note and

pledgee the amount of the baiiee's debt. May ‘ use the name of the pledgor for that pur

v. Martin [Tex. Civ. App.] 73 S. W. 840.lpose. Crews v. Yoweil, 25 Ky. L. R. 598, 76

Where the articles of association of a. bank i S. \V. 127. If the payee of a. promissory note

give it a lien on the stock of persons in- i pledges the same, and the maker on demand

debted to the bank, and the cashier, being so ‘ from the pledgee bona fide pays it, he is en

indebted, pledges his stock with a. stock-ltitled to the performance of the obligation

holder of the bank as security for a debt. ‘ which the pledgor undertook as the consid

and there is nothing on the face of the stock 1 eration for the note, and is not concerned

certificate in regard to the provision for with the proper_appllcaticn of the proceeds

a lien and the pledgee has no knowledge of ‘ of the note by the pledgee. Johnston v.

the facts, he is a bona. tide holder with a,Gulledge. 115 Ga. 981.

lien superior to that of the bank. Lyman v.1 83. Where a life policy was assigned to

State Bank. 81 App. Div, [N. Y.] 367. Neither secure notes. the beneficiary under the policy

a by-law of a. bank prohibiting a transfer of was estopped to assert that it was released

its stock by a stockholder indebted to the from the pledge by a renewal of such notes

bank. nor an agreement by a stockholder; to which he assented. Mechanics' Nat. Bank

that the bank silouid have a. lien on him v. Comins [N. H.] 56 Atl. 191. A pledgee

stock for his indebtedness to the bank could does not (orfelt his lien by an unsuccessful

bind a. bona fide pledgee for value of the contention that the equity of redemption has

stock without notice thereof. Just v. State been extinguished by contract and that he

Sav- Bank [Mich.] 94 N. W. 200- But Where , has acquired the property outright. Wilkins

the pledgee of a note secured by.a mortgage v. Redding [Neb.] 97 N. W. 238. By sub

as collateral for a. limited obligation by the pledging and redeeming the subpledge, the

pledgor fraudulently obtains written author- pledgee does not acquire a new title to the

ity from the piedgor to dispose of the col- pledged property but merely continues his

lateral for his own use, a subpledgee having original tenure. Meyer v. Moss, 110 La. 132.

no knowledge of such written instrument Under a statute providing that a lien is ex

nnd taking the collateral as security for an tinguished by the lapse of the time within

advance to the pledgee is subject to the which an action can be brought upon the

equities between the original parties and his : principal obligation, a. merger of the original

lien covers the interest of the original debt in a judgment in favor of the pledgee

pledgee only. Bouton v. Cameron, 205 Ill. before limitations had run against the debt

50, 63 N, E, 800, will keep the lien alive and enforceable

20. An extension of time granted by (1 against the piedgor and the assignee of his

creditor in consideration of a pledge of stock equity. Commercial Sav. Bank v. Hornber

by the debtor as security for the debt makes ger. 140 Cal. 16, 73 Pac. 625.

the creditor a bona. fide holder for Value of 34. Where the cashier of a. bank made an

the stock. Just v. State Sav. Bank [Mich.] agreement within the apparent scope of his

94 N. W. 200. authority with the owner of certain notes

30. A pledge by a debtor. who is clearly deposited in the bank for collection that

insolvent, of certain shares of stock as col- such notes should be held as collateral for

lateral for a. pre-existing d8bt constitutes a the benefit of certain parties upon certain

preference under the bankruptcy law Which specified terms, the bank having collected

must be given up before the debt secured the collateral and retained the proceeds was

thereby can be proved. In re Busby, 124 Fed. estopped to deny the authority of the cash

469. A bone. tide vendee of chattels which ier and was bound by the terms of his agree

remain in the 190888881011 Of the vendor has ment. Mercantile Nat. Bank v. Peabody

a. right superior to that of a. creditor who [0010, App.] 72 Pac. 611. Where the pledgor

subsequently obtains them in pledge to se- of certain cotton, with the consent of the

cure a, pre-existing debt. Dexter v. Citizens' pledgee sold to a. prior creditor a portion

Nat. Bank [Neb.] 94 N. W. 530. of the cotton pledged under an agreement of

31. But in the absence of such notice a_which the pledgee had no knowledge, that

record holder, though in fact a pledgee, will the creditor might deduct the amount of his

be liable. Hurlburt v. Arthur, 140 Cal. 1052, claim from the purchase price, the fact that

73 Pac. 734. Notice to the corporation of a the pledgee, through a mistake in regard to

pledge of stock by a stockholder is sufficient the purchase price induced by the creditor,

to protect the pledgee against subsequent credited the latter with the amount of his

claims against the stock in favor of the cor- claim against the piedgor does not estop

poratlon, though he makes no demand for the pledgee, upon discovery of the mistake,

transfer of the stock on the books of the cor- from cancelling such credit and holding the

poration. Just v. State Sav. Bank [Mich.] entire proceeds which were less than the

94 N. W. 200. amount of the pledgee's advances. First Nat.

Curr. Law, Vol. 2—79.
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the original pledge,“ for the full amount of the debt secured, but not for other

claims against the pledgor.” Upon default by the pledgor in payment of the

secured debt at its maturity, unless the time of payment has been extended," the

pledgee, after demand,” may sell the property pledged,” after notice to the

Bank v. Andrews & Co. [Tex. Civ. App.] 77

S. W. 956. Where notes are deposited as

collateral to secure the pledgee from any

liability as surety on a bond. the pledges is

entitled to retain from the proceeds of the

notes an amount sufficient to pay all possi

ble liability he may incur on the bond but

he is not entitled to hold the excess. as

against a subsequent pledgee, until his lia

bility on the bond has terminated. Mercan

tile Nat. Bank v. Peabody [0010. App.] 72

Pac. 611.

85. Where a husband with the written au

thority of his wife pledged certain certifi

cates of stock belonging to her as security

for a loan to him, and the wife after a di

vorce from her husband substituted, with

the consent of the pledges, other certificates

in place of those originally pledged, the

pledgee was entitled to subject the substi

tuted certificates to payment of his debt.

Springfield Co. v. Ely [Fia.] 32 So. 892.

86. On a hypothecation of certain goods

as security for future advances by the pled—

gee, the latter could not tack on to his

advances other advances made by his agent

in his individual capacity so as to make

them a lien upon the property. Beckhaus v.

Buells, 43 Or. 558, 72 Pac. 976, 73 Pac. 842.

\Vhere a pledges asserted the right to hold

the property pledged for debts for which it

had not been pledged, and refused to deliv

er the property except on payment of such

debts in addition to those secured, such re

fusal constituted a conversion of the prop

erty. Memphis City Bank v. Smith, 110 'l‘enn.

337. 75 S. W. 1065. A subsequent pledgee for

an advance of money part of which is applied

to the discharge of the claim of a prior pled

gee cannot be subrogated to the rights of the

prior pledgee if he has acted as a volunteer

and not for the protection of any interest

held by him in respect of the matter con

cerning which the advance is made. Bouton

v. Cameron, 205 Ill. 50, 68 N. E. 800.

87- VVhere a note is secured by collateral.

and upon maturity of the note the pledgee

bank notified the pledgor that it would carry

the loan as long as the pledgcr paid the

interest, failure to pay the interest and no

tice of such nonpayment to the pledgor ter

minated the extension, and the pledgee could

then proceed to dispose of the collateral.

Louisville Banking Co. v, W. H. Thomas &

Sons Co., 24 Ky. L. R. 811, 69 S. W. 1078.

if the pledges notifies the pledgor that he

wants to collect the note made by the

pledgor within a short time. a reply by the

pledgor that he is ready to pay whenever

the pledges wishes is insufficient evidence of

an agreement to defer sale until further no<

tice. Thornton v. Martin. 116 Ga. 115. The

fact that a debtor pledged certain securities

for advances to him does not extend the time

of payment or suspend the pledgee‘s right of

action where the securities were not taken in

lieu of or in discharge of the debt. Bright

v. Carter, 117 Wis. 631, 94 N. W, 645. \Vhere

a pledgee held property as security for an

advance of money to the pledgor and also

as protection from liability on account of

his endorsement of certain notes 0! the

pledor, he was not obliged to wait until the

indorsed notes were paid by the makers or

himself before he could realize on the secu

rity held by him for the money actually ad

vanced by him, upon failure to pay the

same by the pledgor. Meetz v. Mohr. 141

Cal. 667, 75 Pac. 298. A pledges bank is not

bound by an agreement made by its presi

dent to extend the time of payment by the

pledgor or to retrain from selling the

pledged property in liquidation of the debt,

where the president had no express or im

plied authority to make such agreement and

the same was never ratified by the bank.

Arbogast v. American Exch. \Iat. Bank [C.

C. A.) 125 Fed. 518.

38. A statutory requirement for demand

upon a pledgor, if he can be found, before

sale of a pledge and tor notice to him of such

sale. is satisfied, in case of the death of the

pledgor. by demand and notice to his execu

tors. Beil v. Mills [C. C.‘ A.] 123 Fed. 24.

39. Under a statute providing that a

stockholder "may pledge his stock by en

dorsement and delivery and still represent

and vote on the same at stockholders' meet

ings. the pledgee's remedy to subject the

stock to the payment of the debt is by a bill

in equity to foreclose or by a sale without

any judicial proceedings after notice to the

pledgor and a bill by the pledgee to compel

a transfer of the stock on the books of the

corporation will not be allowed. American

B. & T. Co. v. Pac. B. & M. Co. [Wash] 74

Pac. 826. Where the power to sell a pledge

is conferred by statute, and is a pOWcr cou

pled with an interest which may be exer

cised by the pledgee in his own name. it is

not revoked by the death of the pledgor

though the title to the property remains in

the pledgor and his legal representatives.

Bell v. Mills [C. C. A.) 123 Fed. 24. \Vhere

a note is secured by a pledge. and the con

tract of pledge does not require the note to

be sold at maturity. the pledgee, in the ab

sence of any demand on him to sell the

pledge, is not liable to the pledgor for the

amount of depreciation in the value of the

pledge between the dates of maturity of

the note and institution of suit. Adoue &

Lobit v. Hutches [Tex. Civ. App.] 75 S. W. 41.

Where the pledges, upon nonpayment of the

note. is authorized to sell the stocks pledged

without giving any notice, the sale is valid

though made without demand or notice and

long after the maturity of the note if there

has been no valid extension of the note.

Thornton v. Martin, 116 Ga. 115. \Vhere a

written contract consisted of an executory

agreement for the sale of hops and a hy

pothecation of the crop as security for the

seller's performance of his contract, on I

breach of the seller's contract, the buyer

was not entitled to possession of the crop,

as the damages for the breach were un

liquidated and too vague, uncertain, and in

definite to constitute the‘basis of a mort

gage lien enforceable by power of sale.

Backhaus v. Buells, 43 Or. 558, 72 Pac. 976.

73 Pac. 342.
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pledgor,“ or bring a bill in equity for its foreclosure or the enforcement of his

lien,‘1 or collect it, if it is in the form of a promissory note or chose in action,‘2

or may recover the amount of his debt from the pledgor by an independent suit

without foreclosing the pledge." As the pledgce, in the sale of the pledged prop

erty, is acting as a trustee for the pledgor, he is bound to get the highest price

possible,“ and after applying the proceeds to the satisfaction of his claim together

with the necessary expenses of the sale or collection“ must pay over the balance

to the pledgor.“

40. Under a statutory requirement for the

sale of pledged property in the manner and

upon notice usual at the place of sale, it is

not necessary that the notice of sale shall

state that the property is pledged or the

property of the pledgor, where that is not

shown to be usual at the place of sale. Bell

v. Mills [C. C. A.] 123 Fed. 24.

41. American B. & T. Co. v. Pac. B. 8: M.

Co. [Wash.] 74 Fee. 826. Where an agree

ment pledging securities to a. trustee for the

payment of interest on certificates provided

that in case of default, the trustee might

institute such proceedings as might be ad

vised by counsel. the trustee, upon default,

was entitled to resort to a court of equity

to enforce the agreement, though the agree

ment provided for a mode of enforcement

without the intervention of the court. Land

Title & Trust Co. v. Asphalt Co. of America,

121 Fed. 192. The holder of bonds as col

lateral security on default in their payment

may. instead of selling them. collect them by

a foreclosure of the mortgage securing them.

the proceeds of the sale becoming a trust

fund in lieu of the original security. Field

v. Sibley. 174 N. Y. 514, 66 N. E. 1108. The

owner of stock in a foreign corporation de

posited it with a bank to hold the same

subject to the option of a third party to re

ceive certain shares by a. certain date at a

specified price, failing which the bank was

to return such shares to the owner. The

owner thereafter pledged all the stock as

collateral for a. debt. Upon default by the

pledgor, the pledgee cauld maintain an action

against the depository bank and the option

holder to have his lien established subject

to the rights of the option holder. Page v.

Boggess, 41 Misc. [N. Y.] 46. A bill by a

trustee for the sale of securities pledged

to secure a debt by the pledgor should not

be dismissed because it may not be necessary

to sell all the securities and because it asks

for more relief than the court may, upon

final hearing, adjudge the complainant en

titled to. Land Title & Trust Co. v. Asphalt

Co., 121 Fed. 192.

42- Crews v. Yoweli. 25 Ky. L. R. 598, 76

S. W. 127; Dudley v. Minor’s Ex'r, 100 Va.

728. Where a fire insurance policy pledged

as collateral for a debt contained a pro

vision that the insurance as to the interest

of the pledges should not be invalidated by

any act or neglect of the owner. the pledgee

was not bound by an agreement between the

piedgor and the company as to the amount of

the loss. Scottish U. 8: N. Ins. Co. v. Field

(Colo. App.] 70 Pac. 149. Where a contract

of indemnity was pledged as security for a

debt, as sale of such contract by the pledgee

did not vest absolute title in the purchaser,

'but only the interest which the pledgee held

as security for the debt, as the authority of

a pledgee to sell tangible chattels does not

In case of an unauthorized sale by the pledgee, the pledgor, un

extend to choses in action or commercial pa

per. other than stocks and bonds, which

would generally be sold at a sacrifice.

Jenckes v. Rice, 119 Iowa, 451, 93 N. W. 384.

43. Commercial Sav. Bank v. Hornberger,

140 Cal. 16, 73 Fee. 626. Action may be

maintained on a demand note without a pre

liminary demand of payment. even though

the note is secured by collateral, to be de

livered to the debtor on payment of the note.

Field v. Sibley, 174 N. Y. 514, 66 N. E. 1108.

Where notes given for land were pledged as

security and secured by a mortgage, the

pledges in a suit on certain of them was

entitled to a. decree for full payment and

was not obliged to realize first from the sale

of the land mortgaged. Dudley v. Minor's

Ex'r, 100 Va. 728.

44. Even at an authorized private sale

without notice. Schaaf v. Fries. 90 Mo. App.

111. In case of conflicting testimony as to

the relations between the pledgee and the

purchaser at the pledgee's sale it is for the

jury to determine whether the purchase was

in effect a purchase by the pledgee which

would invalidate the sale. Cammann v.

Huntington. 89 App. Div. [N. Y.] 99. An

unauthorized sale by the pledgce for an

amount much less than the value of the

property was not justified on the ground

that the amount bid was insufficient to pay

the debt of the pledgor, as the pledgee still

retained a claim against the pledgor for the

unpaid balance. Memphis City Bank v.

Smith, 110 Tenn. 337, 75 S. W. 1065.

45. The pledgor of collateral is liable to

the pledgee for the necessary expenses of its

collection. Bank of Staten Island v. Silvie.

89 App. Div. [N. Y.] 465. A holder of bonds

as collateral security. entitled to charge the

pledgor with the expense of collecting the

collateral, is not guilty of conversion by

agreeing that the bonds may be charged

with their proportion of the expense of fore

closing a mortgage securing such bonds and

other bonds. Field v. Sibley, 174 N. Y. 514.

66 N. E. 1108.

48. Where the depositor in an assigned

bank, after the assignment. took certain

notes belonging to the bank as collateral

security for advances made by him and col

lected such notes so as to be owing the bank

an excess. he could not offset his deposit in

the bank against such excess, but must pay

the same to the assignee and take his ratable

portion of the assets. Storts v. Mills, 93 Mo.

App. 201. Where the pledges of certain

notes sues the makers. ii' the sum due from

the makers is not sufficient to satisfy the

pledgee‘s claim. it is proper to enter a decree

for the amount of the notes without direct

ing an account of the sum due the pledgee.

Dudley v. Miner's Ex'r, 100 Va. 728, The

pledgee of a note In an action against the

maker need not credit money received by
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less he elects to ratify the sale," can recover damages for the injury actually in‘

curred thereby but he cannot replevy the pledge or recover its value in an action

for its conversion until he pays or tenders the full amount he owes to the pledgee.“

POISONB."

Criminal poisoning.“°——The statute of Texas" forbids the mixing of “any

other noxious potion or substance with any drug, food, or medicine” with intent

to kill or injure.“ It is held that the phrase, “noxious potion or substance,”

means poison of some kind,“3 and that it is not necessary that a fatal dose should

be administered.“

Evidence sufficient to show violation

him from a person who was only secondarily

liable on a guaranty of payment of the

piedgor's debt. Brown v. Pegram [C. C. A.]

125 Fed. 577. Where the piedgor of certain

mortgage notes instructed the pledges to

foreclose the mortgage. to bid in the proper

ty for its value. and take Judgment against

the makers of the notes for the deficiency.

and the pledges bought in the property for

the full amount of the notes. interest. and

costs, which was more than its value, hav

ing bid more than he was authorized. he was

bound to account to the pledgor to the extent

of the purchase price. Minneapolis Trust Co.

v. Mather, 85 N. Y. Supp. 510.

47. Winchester v. Joslyn [Colo.] 72 Pac.

1079. As against a pledges selling pledged

securities without notice and giving the

pledgor credit therefor, the credit is binding

until the pledgor objects to the sale. Coi

ton v. Oakland Bank of Savings. 137 Cal.

876. 70 Pac. 225. Where the pledges. after

selling pledged security without notice and

giving the piedgor credit for the proceeds,

assigns all his claims against the pledgor.

the construction given by the parties to the

assignment. that it included only the claims

remaining after the piedgor had been cred

ited with the proceeds of the sale, should

prevail as against the claim of a stranger

that the assignment covered the whole sum

originally owed by the pledgor. Id.

48. Schaaf' v. Fries, 90 Mo. App. 111. The

contract of pledge is not extinguished by a

wrongful sale but merely broken. and the

pledges or his vendee may retain the pledge

until the debt is satisfied or satisfaction of

fered, notwithstanding such breach. Id.

When the collateral security for a debt is

purchased by the pledges at an unauthorized

sale. the piedgor can elect to ratify or dis

afl‘irm the sale but cannot treat it as a. con

version as the pledges has not put it out of

his power to restore the pledged property.

Winchester v. Joslyn [Colo.] 72 Pac. 1079.

An unlawful dealing with the pledge by the

pledges constitutes a breach of contract and

the pledgor may bring an action of rspievin

for the recovery of the pledge or trover for

its conversion. Schaaf v. Fries. 90 Mo. App.

111. Where the pledges of stock wrongfully

pledges it to a third party, and the pledgor

subsequently pays the sum advanced to him

by the pledges. and files a claim against the

piedgee's ssslgnee in insolvency for the full

value of the stock. the allowance of this

claim and the payment of a. dividend thereon

estops the picdgor to deny that his title to

the stock passed to the pledges by conver

sion. Cbiton v. Oakland Bank of Savings,

is stated in the note."

137 Cal. 370, 70 Pac. 225. A holder of bonds

as collateral security is not guilty of conver

sion by agreeing to a foreclosure of the

mortgage securing the bonds, and that they

might be applied in payment at the fore

closure saie, unless they are so applied.

Field v. Sibley, 174 N. Y. 614, 66 N. E. 1108.

Where the president of the pledges bank

agreed with the piedgor to sell the pledged

property to him for the price bid therefor at

a sale. and the bank refused to carry out

the agreement of the president but kept the

property which had been purchased for less

than its value. the bank was liable for con

version of the property since it took the

benefit of the agreement made by the presi

dent even if the latter was not authorized

to make such agreement. Memphis City Bank

v. Smith, 100 Tenn. 337, 76 S. W. 1065. A

suit to redeem certain pledged stock which

was alleged to have been sold by the pledges

bank at an inadequate price. where it ap

peared that the president of the bank but

none of the other oliicers or directors en

gaged in a campaign to bear the stock, will

not be allowed as the pledgor has an ade

quate remedy at law by an action for dam

ages against the persons who depreciated the

market value of the stock. Arbogast v.

American Exch. Nat. Bank [C. C. A.] 125

Fed. 518. Where a pledges holding certain

stock endorsed in blank as collateral for a

loan and certain other stock similarly en

dorsed as a depositary for safe keeping

wrongfully pledged it all on his own account

to a. subpiedgee. and the owner of the stock

held as collateral did not redeem it from

the original pledges. or make any attempt

to reclaim it until after its sale by the sub

pledgse, though the owner of the deposited

stock prevented a sale of his stock by

timely notice to the subpiedgee. the owner

of the collateral stock could not claim con

trlblltion from the owuer of the deposited

stock. Tompkins v. Morton Trust Co., 91

App. Div. [N. Y.] 274.

49. See. also, Medicine and Surgery, 2

Curr. L 887. for regulation of drug business.

50. Homicide by poison, see Homicide, 2

Curr. L. 223.

5]. Pen. Code 1895. art. 845.

52. The word “other” before "noxious"

may be rejected. Runnels v. State [Tex. Cr.

App.] 77 S. W'. 458.

58, M. Runnels v. State [Tex. Cr. App.)

77 S. W. 458.

55. Evidence sufficient to show that poison

was mingled with syrup. Runnels v. State

[Tex. Cr. App.] 77 S. w. 458. Evidence held

to sustain conviction of a saloon keeper of
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Negligent sale.“--One knowingly selling poisoned articles of food," or giving

poison when a harmless drug is called for‘58 is liable for resultant damages. One

sending a bottle marked carbolic acid to have it filled with arnica is not contribu

torily negligent in not ascertaining the nature of the contents“ nor is the negli

gent failure of plaintiif’s physician to discover it imputable to plaintiff.“ One

buying grain knowing that it had been damaged by water but not that it had been

impregnated with poison is not guilty of contributory negligence.“ One taking

morphine, knowing its character, without ascertaining the proper dose, is guilty

of contributory negligence."

YOSSESSORY WARRANT.

The remedy lies against an agent to whom property was given for use, and

who retains it after demand.” The warrant must so describe the property as to

identify it.“ Evidence bearing on identity of chattels or right to possession is not

objectionable, as tending to show title.“ The officer who has taken custody under

such a warrant keeps it in his own way, but at his own peril, until final judgment.“3

Hence, for a mere misuse of it, a claimant has no relief in equity, unless he shows

equitable grounds." On certiorari to a. justice, in such a case, it may be finally

disposed of, at discretion of the reviewing court," but where plaintiif’s pOBSBBBion

was lawfully derived from an apparent owner, and was forcibly or fraudulently

overcome by defendant, judgment should be for plaintifl', and title should be rele

gated to another action.”

POSTAL LAWS.

I 1. The Federal Pout-l System and It!

Admlnlntrallon (1253). 8 8. Postal Crime- and Olen-en (1254).

§ 1. The Federal postal system and its administration. Postal officers and

cmploycs.-—The oificial position of a post office clerk must be determined by the

office roster, approved by the postmaster general." A mail carrier on his route

and returning home after delivering his mail is not a United States civil officer

in the discharge of his ofiicial duty, within the exception of a law against carrying

concealcd weapons.“

A letter carrier is not entitled to extra pay for short intervals of exclusion

from ofi'ice, where not required to be in uniform, though subject to duty at any

time.72 The postmaster general cannot allow rent to some postmasters of the

second and third class and refuse it to others."

§ 2. Hull. and Mail Matter (1254).

mixing poison with liquor with intent to

kill. Gables v. State [Tex, Cr. App.] 72 S.

W 377.

58. A druggist filling a bottle with" car

bolic acid when arnica was ordered is liable:

his negligence was the proximate cause of

injury to one using it supposing it to be

arnica. Peterson v. Westmann [MO. App.]

77 S. W. 1015. Sale of copperns instead of

suits for horses. Kennedy v. Plank [Wis.]

97 N. W. 895.

57. One knowingly selling poisoned oats

is liable for death of cattle from eating them.

Provost 11. Cook, 184 Mass. 315. 68 N. E. 336.

58, 59, 60. Peterson v. “'estmann [Mo.

App.] ‘1'! S. W. 1015.

61. Provost v, Cook, 184 Mass. 816, 68 N.

E. 336.

62. Fowler v. Randall, 99 Mo. App. 401, 78

S. W. 931.

03. Sher“! v. Thompson, 116 Ga. 436.

64. “One bale of cotton. weight 496 pounds.

No. 366 or 36? marked T. C.." held sufllcient.

Miteham v. Cochran [6a.] 45 S. E. 989. Es

pecially so when it was pointed out at the

time. Id.

05. Miteham v. Cochran [Ga.] 45 S. E. 989.

u. 61. Summer v. Bell, 118 Ga. 240.

88. Sherlfl v. Thompson. 116 Ga. 436.

654:0. Broadhurat v. Oar-swell [Ga.] 46 S. E.

70. A clerk designated as “money order

and stamp clerk" cannot be made chief clerk

by the postmaster, nor will performance 0!

the duties of the office entitle him to the

salary. Barrett v. U. ,S., 37 Ct. 01. 44.

71. Code 1883, § 1006. State v, Boone. 131

N. C. 1107.

72- Act May 24. 1888; construction of Act

Feb. 26. 1900. in connection with Act June

27, 1898. and Act June 27, 1898. amending

Act March 8, 1887, as restoring an action by
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That the United States furnished the building and safe which he was re~

quired to use, will not relieve a postmaster from liability for post oifice funds lost

through burglary.“

§ 2. Mails and mail matter. Carriage of mails.-—-A railroad company carry

ing mail is not liable for torts or negligence of its employcs, if ordinary care was

used in their selection." A reasonable speed limit of trains, prescribed by a city,

is not an interference with United States mail, though mail trains are afiected.“

Use of mails and matter mailable.—The postmaster general cannot add to or

take from the statutes determining the classification of mails, and a publisher

may enforce admission of mails by mandamus." A weekly publication by an in

corporated business college conducted for private gain is not second class matter.“

The mails cannot be used for lottery purposes." Laws giving the postmaster gen

eral power, on evidence satisfactory to him, to prohibit delivery of mail to one

conducting a lottery, are not unconstitutional as an invasion of personal rights.”

The postmaster general cannot prohibit delivery of mail to a corporation assumingr

to heal through mental influence, and his determination may be reviewed by the

courts.‘u ‘

§ 3. Postal crimes and offenses—Obscene letters, or mail matter, which it

is a crime to mail are such as tend to excite impure thoughts or desires.”2 It must

a letter carrier for extra compensation. to Within Act Cong. July 16, 1894. U. S. v.

jurisdiction of the district courts, where he

had already recovered judgment. and writ of

error had been sued out by the United States.

U. S. v. McCrory [C. C. A.] 119 Fed. 861.

73. The statute providing that the post

master general may allow rents to postmas

ters of the second and third classes prohibits

such allowance by other officers but does not

prevent Judicial remedy for a. postmaster.

Rev. St. § 3860. Moitett v. U. S., 37 Ct. Cl.

499.

74. Action on bond under Rev. St. i 3834;

liability fixed by Rev. St. §§ 3918, 3919, 3846.

3847, and regulations. U. S. v. Fordyce, 122

Fed. 962.

75. The company is not a. common carrier

but a public agent performing a government

al function. Bankers“ Mut. Casualty Co. v.

Minneapolis, St. P. 8: S. S. M. R. Co. [C. C.

A.] 117 Fed. 434. Sufliciency of complaint.

Id. The duty of a. railroad company in carry

ing mails, whether arising under contract

or created by statute. is to the government;

it is not a bailee of mail matter, nor does

the relation of master and servant exist be

tween it and its employes so as to render it

liable to an individual for their negligence

in case of a switch resulting in the loss of

malls; the liability. if at all. can only be

based on neglect of the corporation itself.

The interest of the addressee in a contract

for carrying mail is too indirect to make him

a privy so that he may sue thereon; the com

pany is not a carrier but a public agent not

liable to an individual for breach of official

duty: Rev. St. §§ 4001, 4002, and 1 Supp. Rev.

St. pp. 245, 250. Boston Ins. Co. v. Chicago,

R. I. 8: P. R. Co., 118 Iowa, 423, 92 N. W. 88.

59 L. R. A. 796.

76. Chicago 8: A. R. Co. v. Carlinville, 200

Ill. 314. 65 N. E. 730.

77. 20 Stat. 355'. Postal laws & regulations

Q 276 is invalid in so far as it conflicts with

the tormer act. Payne v, U. 8., 20 App. D. C.

581.

78. Meaning of "Institutions of learning"

Payne, 20 App. D. C. 606.

79. A scheme for an association of mem

bers. each paying an initiation tee and

monthly dues. to be held uninvested for five

years, to then be returned, save 10 per cent.

to remaining members, together with a. like

amount 0! dues from new or lapsed members.

so that the amount above dues received de

pended on getting in new members. and cer

tain ones would receive no money it no new

members were obtained, is a lottery prohib

ited from the mails; Rev. St. § 3929, amend~

ed Sept. 19. 1890 (26 Stat. 466), and Rev. St.

§ 4041, approved by act Mch. 2, 1895, c. 191,

(28 Stat. 963). Public Clearing House v.

Coyne, 121 Fed. 927. An offer of prizes for

guesses on the number of cigarettes on

which tax is paid in a certain month, to be

accompanied by coupons. is not a lottery pro

hibited from the mails; Rev. St. 3894, amend

ed 1 Supp. Rev. St. 803. U. S. v. Rosenblum.

121 Fed. 180.

80. Public Clearing House v. Coyne. 121

Fed. 927.

Bl. Rev. St. §§ 3929, 4041. and act Cong.

March 2, 1895, § 4 (28 Stat. at L. 963. 964, c.

191) were intended to prevent actual fraud.

and the effectiveness of such treatment is ;|

mere matter of opinion; injunction may be

granted where the act was unauthorized.

American School of Magnetic Healing v. Mc

Annulty, 187 U. S. 94, 47 Law. Ed. 90.

S2. Malling a. private sealed letter direct

ed to and making indecent charges against

the mother 0! the writer is not an offense;

the tendency of a letter to corrupt the morals

oi! the addressee so as to constitute an o£~

tense in sending depends on circumstances,

the import, and presumed motive, and not

upon its mere terms. (Under Rev. St. § 3893,

as amended by 25 Stat. 496; a letter may vio

late the law when sent to one person and

not it sent to another.) U. S. v. Wroblenski.

118 Fed. 495. It is an offense to mail a. letter

naturally calculated to excite impure

thoughts or desires in the mind of the ad

dressee. U. S. v. Wyatt. 122 Fed. 318.
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be shown that such matter was in the mails and was delivered," but there is no

need of an averment that it was enclosed or wrapped.“

Use of the mails in furtherance of a scheme to defraud others includes black

mailing schemes,“ and is not limited but enlarged by the amendment designed to

cover “green goods” transactions."

the intent to defraud," and the letters need not be sent out."

An intent to gain is not essential but only

The crime does

not exist where full value is given for money received in a mail transaction,so but

it makes no difference to whom, or by whom, the letters are mailed,” so long as

they further the scheme."

car is a post office within the statute."

at the mailing.“

Each letter mailed is a separate oifense."

One may be a principal though not present

A postal

The indictment“ must charge that the letters were mailed in pursuance of a

fraudulent scheme," the pre-existence of the scheme," a purpose to effect it by

use of the mails.”

83. A conviction for deposit of unmailable

matter in the mails will not be sustained.

where it is not shown that the matter had

been in the mails, and it did not appear that

the recipient received it from the mails;

Rev. St. § 3893. Harvey v. U. S. [C. C. A.]

126 Fed. 357.

84. An indictment for mailing an obscene

letter need not allege that it was enclosed

in an addressed envelope or wrapper; Rev.

St. § 3893. as amended by act July 12. 1876.

c. 186 (19 Stat. 90) and act June 18. 1888 (25

Stat. 496). U. S. v. Harris. 122 Fed. 551.

S5. Mailing letters for “blackmailing”

purposes is the offense of mailing letters in

furtherance of a. scheme to defraud. Rev. St.

5480. as amended Mar. 2. 1889; sufficiency of

indictment. U. S. v. Herman. 118 Fed. 780.

86. The amendment of Rev. St. 5 5480.

against fraudulent use of the mails. by act

March 2. 1889. § 5480. was to include schemes

to sell counterfeit money but not to limit the

statute to such acts. Milby v. U. S. [C. C. A.]

120 Fed. 1.

87. Defendant's intention to obtain bene

fit of a. fraud which he used the mails to ac

complish. or to convert money obtained. is

not an element of the offense. Kellogg v. U.

S.. 126 Fed. 323. The only issue in a prose

cution for use of the mails to defraud is the

intent to defraud by that means. Bass v. U.

S., 20 App. D. C. 232.

88. Hume v. U. S. [C. C. A.] 118 Fed. 689.

59. Where the retail price of goods sent

was equal to money received from letters so

liciting trade. there is no offense. O'Neil v.

U. S. [C. C. A.] 120 Fed. 236.

90. 9|. Use of the malls in furtherance of

a scheme to defraud is an offense. without

regard to whom letters are addressed, or by

whom mailed. the gist of the offense is that

the use of the mails is a material part of

the fraudulent scheme; sending letters be

tween different members of a. conspiracy to

defraud. merely for information to each other

as to the progress of the scheme. is not an

offense. (Rev. St. 5480. as amended by act

March 2. 1889. c. 393, 25 Stat. 8'13.) U. S. v.

Ryan. 123 Fed. 634.

02. Rev. St. § 5480. U. S. v. Clark, 125 Fed.

92.

93. A railway postal car is a branch post

omce_ within a statute against mailing let

ters in furtherance of a. scheme to defraud.

Hanley v. U. S. [C. C. A.] 123 Fed. 849. Evi

The words “in conjunction with” will charge a participa

dence sufficient to prove mailing on postal

car. Hanley v. U. S. [C. C. A.] 127 Fed. 929.

94. If the offense of mailing fraudulent

letters is a felony. one who is a party to the

scheme or performs part of it is a. principal.

though not present at the mailing. Hume v.

U. S. [C. C. A.] 118 Fed. 689.

95. Sufficiency in general of indictment.

Stewart v. U. S. [C. C. A.] 119 Fed. 89. Suf

ficiency of indictment as including all letters

mentioned therein. Hume v. U. S. [C. C. A.]

118 Fed. 689. Sufficiency of count in indict

ment. Milby v. U. S. [C. C. A.] 120 Fed. 1.

One indictment cannot charge the sending of

many letters. U. S. v. Clark. 125 Fed. 92.

The Indictment is sufficient, though not on

tirely grammatical, if the offense is substan

tially charged and defendant is protected

against a. second prosecution. Hume v. U. S.

[C. C. A.] 118 Fed. 689. I

anllclty. An indictment for conspiracy to

defraud may charge in the same count that

defendant conspired to defraud “by dealing

and pretending to deal" in "green articles"

and “spurious treasury notes." Lehman v. U.|

S. [C. C. A.] 127 Fed. 41. An indictment char

ging a fraudulent scheme to be effected by

use of the mails. and by inciting correspond

ents to negotiate with. a certain concern is

not double. Kellogg v. U. S. [C. C. A.] 126

Fed. 323. Counts for using the mails to de

fraud (R. S. § 5480) and for conspiracy to

commit the offense (R. S. 5 5440) based on the

same transaction may be joined in one in

dictment; unnecessary allegations relating

to consummation of the scheme. may be re

jected as surplusage. U. S. v. Clark, 125 Fed.

92.

Jolnder of counts. An indictment cannot

charge three offenses not committed within

the same six months. Bass v. U. 8.. 20 App.

D. C. 232.

96. Rev. St. 5 5480. U. S. v, Clark. 125

Fed. 92.

97. An indictment charging the mailing

of fraudulent letters on a certain date. in

pursuance of a scheme “theretofore fraudu

lently devised," charges that the scheme was

formed before that date: the date given is

only material as to the bar of limitation and

to show that the offense was committed be

fore presentation. Hume v. U. S. [C. C. A.]

118 Fed. 689.

98. An indictment alleging that the

scheme was to be effected by use of the
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tion." The mode in which the fraud was to be wrought must be particularized.I

The persons who were intended victims may be designated in a general way, when

no particularization is possible.2 The fraudulent scheme must be proved substan

tially as laid.“ Where an indictment charges mailing of a fraudulent letter in

Kansas, to an address in Missouri, without alleging that it was taken from the

mails by the latter, or any defendant, if the court could assume that it was so

taken, the offense was committed in Missouri.‘

The ordinary rules of evidence5 and instructions“ apply.

If three indictments are consolidated one sentence follows,’ but it may equal

the full penalty for each.8

Abstracting letters—That ownership which is essential to larceny does not

enter into the offense of abstracting mail matter.o
Wrongful intent in so doing

is averred by alleging that defendant “stole.mo

Annoying letters—The effect and purpose of a letter, not the mental opera

tions of the sender, determine whether the sending amounts to the statutory oii'ense

of sending a letter with “intent thereby to cause annoyance.”11

Conspiracy—A conspiracy to defraud an individual is not one to defraud, or

commit an offense against, the United States, though the mails are used.‘2 An

indictment for conspiracy13 must with certainty set forth the crime which was to

have been committed.“

mails, is sufficient. Kellogg v. U. S. [C. C.

A.] 126 Fed. 323. The indictment must show

that the scheme was to be effected through

use of the mails; actual use must be charged

and proved. U. S. v. Clark. 121 Fed. "190.

An allegation in an indictment that the pur

pose was to defraud by inducing the addres

see to put counterfeit money in circulation

is sufficient as to intent to defraud, though

the addressee could not have been defrauded.

Milby v. U. S. [C. C. A.] 120 Fed. 1.

99. An indictment charging defendant

with mailing a fraudulent letter. for himself

and “in conjunction with." another charges

the latter with participation. Hume v. U. S.

[C. C. A.] 118 Fed. 689.

1. Held insufficient.

A.] 127 Fed. 544.

2. Dalton v. U. S. [C. C. A.] 127 Fed. 544.

8. “‘here it was alleged that three arti

cles were fraudulently promised for a cer

tain consideration. conviction could not he

supported on proof of an offer which might

be construed as offering only two, even

though those two were not equal to the

offer. Flachskamm v. U. S. [C. C. A.] 127

Fed. 674.

4. Rev. St. § 5480.

A.] 119 Fed. 89.

Dalton v. U. S. [C. C.

Stewart v. U. S. [C. C.

5. Evidence. Admissibility. Bass v. U.

S., 20 App. D. C. 232. Sufficiency of evidence

to carry the case to the jury. Milby v. U.

S. [C. C. A.] 120 Fed. 1. Sufficiency to sustain

conviction for conspiracy to defraud by use

of the mails by pretending to deal in “green

articles" and “purious treasury notes." Leh

mnn v. U. S. [C. C. A.] 127 Fed. 41. Suffi

(‘iency to establish that use of the mails was

contemplated in a scheme to defraud. Kel

logg v. U. S. [C. C. A.] 126 Fed. 323.

6. lnntructlon- in prosecution for fraudu

lent use of the mails under Rev. St. 5480, as

amended March 2. 1889, questioned as placing

on defendant the burden of rebutting infer

ences arising from evidence of guilt. Melton

v. U. S. [C. C. A.] 120 Fed. 504. Where the

evidence clearly shows a scheme to defraud.

by sale of counterfeit money through the

mails, an erroneous charge that the court had

so determined in a former trial, is not prej

udicial. Milby v. U. S. [C. C. A.] 120 Fed. 1.

7. Where three indictments charging each

a single offense. under a statute against use

of the mails to defraud. are consolidated un

der Rev. St. § 1024, and conviction is had of

three offenses committed within the same

six months, the result is as if the charge

was in one indictment. and a single sentence

only can be imposed. Hanley v. U. S. [C.

C. A.] 123 Fed. 849.

8. Three indictments, each charging a.

separate offense for use of the mails to de

fraud, all committed in six months will war

rant a sentence for each on conviction for

all. Hanley v. U. S. [C. C. A.] 126 Fed. 944.

Sentence to full extent of penalty for each

offense held proper when three postal prose

cutions were consolidated. Id., 127 Fed. 929.

9. Hence ownership of the mail matter

taken need not be alleged. U. S. v. Trosper,

127 Fed. 476, citing cases to overthrow Jones

v. U. S.. 27 Fed. 447.

10. "Steal." used in indictment for tak

ing letters. imports wrongful intent. U. S.

v. Trosper. 127 Fed. 476.

11. Under Pen. Code. § 559. as amended by

Laws 1891. p. 288, c. 120. People v. Loveless,

84 N. Y. Supp. 1114.

12. Rev. St. i 5440.

Fed. 190.

13. Sufficiency of indictment for conspir

acy to effect a postal fraud under Rev. St.

§ 5440. In re Runkle, 125 Fed. 996.

14. Indictment for conspiracy to retard

mails must allege that conspiracy was to

“knowingly and willfully" obstruct them (R.

S. i 3995). Conrad v. U. S. [C. C. A.] 127

Fed. 798. It does not supply this to aver a

knowing and willful conspiracy or that

"knowingly and willfully" one of them com

mitted an overt act pursuant to the con

spiracy. Id.

U. S. v. Clark, 121
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A provision for recovery of half of penalties by the informer does not entitle

him to sue the government for part of a sum paid in compromise.“

POWERS."

i 1. Nature and Kinds (1257).

5 2. Creation, Con-traction, Validity,

Ellect (1257).

§ 1. Nature and kinda—A power is the right to limit a use" or to desig

nate the taker of a use." In several states the statute has defined what shall be

a power." It is not essential to a naked power that the donee have a beneficial

interest.” A devise of a life estate with power to sell, and a remainder limited

on the unsold portion, confers a power in gross.:1

§ 2. Creation, construction, validity, and effect—A grant of a power of

sale of the fee added to a life estate is not inconsistent with a remainder created

by the same deed,” the power being construed to have efiect according to the true

I § 3. Execution of Powcn (1258).

and

import of the words creating it."

In determining the scope of a power conferred by an unskillfully drawn in

strument, that fact will be judicially considered.“ How “much” may be dis

posed" and whether a. power is limited to the donee’s beneficial estate 01' extends

to the fee2° is to be read in the terms of the whole instrument creating it.

Where a power of sale is conferred, to be exercised if a necessity arises, the

judgment of the dance as to the necessity is conclusive in absence of fraud." The

power of a life tenant to sell and dispose of the estate is not a general power but

one upon trust where the proceeds are simply to take the place of the land.”

Where the power of appointment is unlimited and the doncc is at liberty to

appoint his executor to execute it, he may empower his executor to collect and

distribute the fund according to the terms of his will.” Where, by the falling in

of a legacy, the whole estate is cast to a donee, it is a fee of which he can dispose

in any manner.”

15. Leathers v. U. 8., 127 Fed. 776.

10. Includes only powers under the stat

ute of uses and the modern equivalents of

them. Powers of attorney, see Agency, 1

Curr. Law, p. 43.

17. Cyc. Law Dict_ "Powers,"

Kent, Comm. 334.

18. Id. citing Co. Litt. 271b, Butler's Note.

19. Power to sell. devise, or mortgage in

fee to one who was given life estate held

an absolute power. Auer v. Brown [Wis]

98 N. W. 966.

20. Hammond v. Croxton [Ind.] 70 N. E.

368.

21. A husband devised to his wife a life

estate with power to sell any or all the

property; at her death it was to be sold and

the proceeds divided. Young v. Sheldon [Ala]

36 So. 27. _

22. Dickey v. Barnstable [Iowa] 98 N. W.

368.

23. A deed granted land to a. mother for

life with power to sell .the absolute title.

and reinvest the proceeds. with remainder

to her daughter. Dickey v. Barnstable [Iowa]

08 N. W. 368.

:4. A will drawn by a woman. not a .law

yer. Ward 11. Sinner-d, 82 App. Div. [N. Y.]

386.

8. .An estate for life “with power to dis

pose of so much as she saw fit" held to be

limited to so much -u was reasonably neces

sary for use of the donee during life, and

citing 4

not to refer to the entire estate.

St. Stephens Protestant Episcopal

‘App. Div. [N. Y.] 627.

26. A testator devised all his property to

his wife for life, with power to dispose of

it as she saw fit; after her death the residue

to go to the children. Held, that the power

only referred to the life estate. In re Bau

emschmidt's Estate, 97 Md. 35. A devise of

an estate to one “to be hers during her nat

ural life, to use and enjoy as she may see ~

proper" confers a. power to dispose of the

land in flee. Underwood 1. Cave. 176 Mo. 1.

75 B. W. 45L

27. A will gave a widow property for life

with power to sell tor the benefit of the

family in case of necessity. Matthews v.

Capahav, 109 Tenn. 480. 72 S. W. 964.

28. Weinstein v. Weber [N. Y.] 70 N. E.

115; Weinstein 1. lVeber, '18 App. Div. [N.

Y.] 645.

29. A wife had power to dispose by will

of 830.000.00. By her will she disposed of in

and appointed an executor to parry it out.

The executors of the donor refused to turn

over the fund to her executor. Long v.

Long‘s Ex'r, 24 Ky. L. R. 677, 69 S. XV. 804.

30. An estate for life, with a portion of it

limited in remainder, and the balance to be

disposed of by the life tenant, .by will, held

to confer a power of disposal during the lure

of the life tenant where the remainder-man

Terry v.

Ch., 79
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Where a life tenant‘has power to divide among the heirs “in the manner in

which she may decide” she may appoint nominal sums in her discretion but the

heirs take a vested remainder subject to this discretion." ‘

§ 3. Execution of powers—The law of the domicile of the donor of a power

governs its execution.“ If an estate of realty and personalty be at donee’s “en

tire disposal” he may execute it by a will legal at the place of his domicile." The

intention to execute a power must be apparent and clear." It is shown when the

donee executes a conveyance of the fee," even though it does not refer to the

instrument creating the power.“ Where unrestricted discretion is conferred on

the donee, his appointments will not be molested." In order that a court may

interfere with the execution of a power, it must be shown that the donee is abusing

it," if this is shown the court will interfere.” A power of appointment whether

acquired before or during coverture may be executed by a married woman without

her husband joining in the conveyance.“ The simple execution of a power will

pass only the interest of the donor.“

A deed purporting to be executed under a power, but in reality in excess

thereof will convey the grantor’s interest. A warranty deed not referring to the

will will efiectively, though not technically, execute an absolute power." Where

a power has been executed in a manner void under the laws of the state where the

power was conferred, equity will carry out the intention of donce of the power.“

The doctrine of illusory appointment will not be adopted to invalidate the execu

tion of a power of appointment under which merely nominal shares were given to

several of the objects of the power, which left what each should take to the donee’s

discretion,“ and it is no objection to the execution that no person was specifically

required to pay the nominal sums appointed she having directed them to be paid

out of the remainder.“ -

PRIZE FIGHTING.

A fight with fists for a wager by previous arrangement is a prize fight.“ It

it none the less so because the reward is to be equally divided between the con

died first. Ward v. Stanard. 82 App. Div. [N. legacy for one, two. three, and four years.

Y.] 386. Allder v. Jones [Md.] 66 Atl. 487.

31. Hawthorn v. Ulrich, 207 Ill. 480, 69 N. 38. Dickey v. Barnstable [Iowa] 98 N. W.

E. 885. 368.

. elite of the donor.

32. The donee of a. power executed it in

accordance with the law of his domicile

which was void under the law oi! the domi

Lane v. Lane [Del.] 66 Atl.

184.

83. Ward v. Stanard, 82 App. Div. [N. Y.]

386. But a. defective execution by will may

be aided in equity. Id.

(H. Attempt by a donee of a power to

execute it by a testamentary clause dispos

ing of all his property held ineffectual. Lane

v. Lane [De-1.] 55 Atl. 184.

35. Young v. Sheldon [Ala.] 36 So. 27. A

deed by one having in life estate. with power

to dispose of the fee. purporting to convey

the fee will be ascribed to the power and

not to the life estate. Underwood v. Cave,

176 Mo. 1, 75 S. W. 451.

30. A deed by the donee of a power is

not invalid because it fails to state that it

was exercised under the power. Matthews v.

Capshaw, 109 Tenn. 480, 72 S. W. 964.

37. The donee had power to divide prop

erty as she thought proper. She devised the

real estate to two and created a charge

thereon in favor of a third, postponing the

39. A life tenant with power to sell and

invest the proceeds for the benefit of the re

mainderman _was shown to have no intention

of reinvesting and was conspiring to defraud

the remainderman. Dickey v. Barnstable

[Iowa] 98 N. W. 368.

40. A father devised property to his wife

with power to sell and dispose of as she

thought flt. She remarried and executed a

conveyance. Young v. Sheldon [A18..] 36 So.

27.

41. It was contended that. the donee‘s ab

solute estate passed under the execution of

a power by will. Heinemann v. De Wolf [R.

I.] 55 Atl. 707.

42. So as to bar remainders over on non

execution. Auer v. Brown [Wis.] 98 N. W.

966.

43. Power conferred in New York and

executed in Virginia in a manner void in

New York. Ward v. Stanard, 82 App. Div.

[N. Y.] 386.

44, 45. Hawthorn v. Ulrich, 207 Ill. (30,

69 N. E. 885.

40. State v. Patton, 169 Ind. 248. 64 N. B.

850.
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testants or because gloves are used," or because no ring was marked OK or it did

not appear what rules were in vogue.“3 The statutes ordinarily punish aiders and

abettors as well as principals." An indictment alleging acts constituting a prize

fight is sufficient without using the statutory phrase “Engage in a prize fight.“so

A statute authorizing courts to “suppress and prevent” prize fights authorizes

an injunction at the suit of the commonwealth.“

PROCESS.H

I 1. Nature and Klnds, Form and Requl- B. By Publication (1269). When Proper

sites (1250). (1269). Procedure to Authorize

(1269). How Made (1270).- Per
§ 2' [nuance (1281» , sonal Service in Lieu of Publication

§ 3. Extmterrltorlsl Effect or Validity (1271)_

(126"- _ t a. Return “a Proof (1271). Official Re

5 4- Actual “"169 Um)- turn—By Unofficial Persons (1271). On Cor

A. Personal (1262).

B. Substituted (1267).

porations (1272). Amendment of Return

(1273). Impeachment or Contradiction (1273)'

C. The Server and His Qualifications Proof of Service by Publication (1274).

(1268). § 7. Defects, Objectlons, and Amendnlents

‘ 5_ Con-"nah, Service (1268). (1274). Waiver of Irregularities (1275).

§ 8. Prlvllege and Exemptions from Serv

A. In General (1268). lee (1276).

§ 9. Abuse of Process (1277).

§ 1. Nature and kinds, form and requisites. In general.—Process in gen

eral is the means by which a court compels the defendant to appear before it, or

to comply with its commands. Process for commencing an action may be of va

rious kinds, though in their efiect they are the same. The usual process for com

mencing a suit is a writ of summons, commanding the officer to summon the de

fendant to appear,” or citation,“ though on a motion for a money judgment notice

is the proper process."

Where the statute prescribes a particular process by which an action shall be

commenced, it cannot be commenced by any form of process.“

Designation of court and parties.—The process must designate the proper

court in which the complaint will be filed, otherwise it acquires no jurisdiction."

It must also, in general, properly describe all the parties to the suit or ac

tion,“ but where it gives the full names

47. Evidence held to show that an adver

tised fight would constitute a prize fight

within Ky. St. i 1289. Corn, v. McGovern, 25

Ky. L. R. 411, 75 S. W. 261.

48. Combat by rounds before audience re

sulting in a knock out held a prize fight.

People v. Finucan, 80 App. Div. [N. Y.] 407.

49. Evidence held to corroborate an ac

complice as to aiding and abetting. People

v. Finucan, 80 App. Div. [N. Y.] 407.

50. State v. Patton, 159 Ind. 248, 64 N. E.

850.

51. Ky. St. 5 1289. Com. v. McGovern, 25

Ky. L. R. 411, 75 S. W. 261.

52. Summons under the Code, though not

technically process. is included.

See. also. titles Attachment, 1 Curr. Law,

p. 239: Executions, 1 Curr. Law, p. 1178.

53. Code Va. § 3223. Furst v. Banks [Va.]

43 S. E. 360. Process to commence a suit in

equity or action at law is a writ command

ing the officer receiving it to summon defend

ant to answer the bill or action. Geiser Mfg.

Co. v, Chewnlng, 52 W. Va. 523. Free. Act

1887, authorizing the filing and service of

the statement of the claim with the writ, or

at any time thereafter, does not substitute

the service of the statement of the claim for

of the parties, it is not necessary that it

the summons.

Ct. 403.

54. R. S. Tex. art. 1602. Carpenter V.

Anderson [Tex. Clv. App.] 77 S. W. 291.

55. Notice on a motion for a money judg

ment is of the ame effect as a writ and

declaration. and must summon the party

to a certain and fixed day [Code Va. 1887, Q

3211], Tench v. Gray [Va.] 46 S. E. 287.

58. An attempt by a justice of the peace

to commence an action against nonresidents.

by a notice instead of a citation. is ineffectu

al, under R. S. Tex. arts. 1602, 1647, 1230.

Carpenter v. Anderson [Tex. Civ. App.] 77 S.

W. 291.

57. A summons reciting that the com

plaint will be filed in the office of the clerk

of the district court does not give the circuit

court Jurisdiction; there being no district

court. Under Ann. St. (S, D.) 1901. i 6095, re

quiring that if a copy of the complaint is

not served with the summons, the latter

must state where the complaint Will he tiled.

Eggleston v. Wattnwa, 117 Iowa, 676. 91 .\'.

W. 1044.

58. Process Issued on the president of the

“Louisville Safety Vault & Trust Co." as the

“L. S. V. & '1‘. Co." is insufficient; especially

Com. v. Bangs, 22 Pa. Super.
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should give a party’s full name every time reference is made thereto.“ Process

against a defendant corporation need not state that the defendant is a corpora

tion, it it sets forth the full corporate name.‘0

Signing and sealing.--Sealing a copy of the original process is not necessary,

where the original is required to be sealed.‘31 '

It may be required that the summons shall be subscribed by the plaintiif, or

his attorney or agent." The subscription of a summons by one on behalf of an

other is presumed to be authorized.”

Indorsement.—A summons in a money action should be indorsed with the

amount for which judgment will be rendered in case of default.“ Without such

indorsement, it gives the court jurisdiction of the person and subject-matter, but

a judgment thereon by default is voidable.“

Stating nature or cause of action—The process should in some status contain

a general statement of the nature of the plaintifi’s cause of action.“ This is some

times required by statute, a failure to comply with which makes the process defect

ive," which defect is not cured by a reference therein to an accompanying petition,“s

though if the process makes a partial statement of the demand, it is not prejudi

cial, where there is such reference.“

In Nebraska, it is not necessary to state the nature of- a cause of action in a

summons from a county court, in cases above a justice’s jurisdiction, nor is it

necessary in a. district court summons,’o though in a summons from a justicc’s

court, it is necessary to designate the plaintiff’s cause of action in a general way."

To whom directed—If the sheriff is a party to the suit, the process should

be directed to the coroner of the county and to the sheriffs of adjoining counties.”

where the plaintiff asked Judgment against

the “F. T. S. 8; V. Co.," a different corpora

tion. Patton v. Campbell's Trustee, 26 Ky. L.

R. 275. 74 S. W. 1092. A citation not naming

both defendants, in a suit on a joint note, as

05. An execution to enforce such judgment

cannot be enjoined. Lawton v. Nicholas

[OkL] 73 Fee. 262.

08. Commanding arrest of one said to be

insane, to be brought and "dealt with ac

required by statute, is fatally detective and

will not authorize a. judgment by default.

De]. Western Const. Co. v. Farmers” & M.

Nat. Bank [Tex Civ. App.] 77 8. W. 628.

59. A citation will not be quashed for

failing to give the defendant's full name

every time it is referred to. Mo., K. & T. R.

Co, v. Bodle [Tex Civ. App.] 74 S. W. 100.

00. Snyder v. Phila. Co. [W. Va.] 46 8. E.

366.

61. Where the published copy contains the

clerk's certificate that the original was

sealed. Heisen v. Smith, 138 Cal. 216, 71

Pac. 180.

02. BalL Ann. Codes & 8t. Wash. GI 4870.

4872. Wagnitz v. Bitter, 31 Wash. 343, 71

Pac. 1035. A summons in the statutory form

and subscribed by an authorized attorney,

with his post-office address within the state,

is sufficient. where objected to for the first

time on appeal. Under Ball. Ann. Codes 8:

St. Wash. §§ 4870-72. Id. Subscribed "L.,

Agent for 5.," with his place of residence

within the state. ll sufficient under act March

20 (“’35h.) 1901, i 1 (Sens. Laws, 1901. p.

384. c. 178). In an action to foreclose delin

quent taxes. Smith v. Newell. 32 Wash. 369,

73 Fee. 369.

08. For a holder of a certificate for de

linquent taxes. Smith v. Nowell. 32 Wash.

369, 73 Fee. 369.

M. Lawton v. Nicholas [0kl.] 73 Pan,

262

cording to law," does not show nature of

proceeding. Kelly v. Gardner, 25 K1. L. R.

924, 76 S. W. 531.

67. A citation should state the nature of

the plaintiff's demand, as required by stat

ute, and a statutory provision that a certified

copy of the petition shall accompany the

citation, where the defendant lives out of

the county, does not change this require—

ment [Batts' Ann. Civ. St. Tex. art. 1216].

Del. Western Const. Co. v. Farmer-f 8: M.

Nat. Bank [Ten Civ. App.] 77 S. W. 628.

08. A reference. in the citation. to an ac

companying certified copy of the petition in

not a sufl‘lcient statement of the plaintifl’s

demand. where the citation makes no state

ment whatever of the plaintiff‘s demand.

Del. Western Const. Co. v. Farmers’ & M.

Nat. Bunk [Tex. Civ. App.] 77 S. w. 628.

69. A citation not fully stating the plain

tii‘f's demand is not prejudicial, where there

is attached thereto a copy of the petition.

which by reference is made a. part of the el

tation. Scalfi & Co. v. State, 31 Tex. Civ. App.

671. 78 S. W. 441.

70. Summons "for $415.60, with interest

thereon at 10 per cent. from the 19th day of

February. 1897," held sufficient. Farmern' B.

& L. 00. v. Mauck [Neb.] 91 N. W. 835.

71. Code Civ. Proc. Neh. i 910. Farmern'

B. & L. Co. v. Mauck [Neb.] 97 N. W. 835.

72. Civ. Code Ga. 1895, i 4993. Hillyer 1!.

Pearson. 118 Ga. 815.



2 Our. Law. PROCESS § 3. 1261

If it is directed to the sherifi and his deputies, in such case, it, and the service, is

void."

Return day.—-The time within which process should be made returnable is

regulated by statute, and it must be made returnable within the prescribed time

from the date of its service,“ or from the date of its issue."

Process returnable on a legal holiday is not void, but the return day will be

the first day thereafter, in which the court may legally transact business."

Parol evidence is admissible to show a mistake of the clerk in naming a wrong

return term in the process issued by him." _

Supplemental process—A supplemental summons to bring in a new defend

ant must be issued directed to him in the same form as the original, except that

in the body thereof it must require the defendant to answer the original or the

amended complaint, and the supplemental complaint, or either of them as the

case requires."

In Arkansas and Kentucky, provision is made for a warning order, warning

the defendant to appear, where it is shown that summons cannot be served."

§ 2. Issuance—The word “issued” imports the idea of delivery, in reference

to the issuance of process,“ and issuance usually means the delivery by the clerk,

of properly executed process, to the plaintiff’s attorney.

Process may be issued by a de facto clerk, though no jurat is attached to his

oath of office.81

New process may be issued by the court at any time, within the time the orig

inal process could have been served, although the clerk was precluded from issuing

an alias.“2 The issuance of process, to be served by publication, is in sufficient

time if it is issued before the publication is commenced." The date of a writ to

commence a suit or action is prima facie evidence of the time of its issuance.“

§ 3. Eztraterritorial effect or validity—It is provided by statute that where

one of several real defendants resides in the county where the action is brought,

and service is had therein upon him, process may be issued to, and served in an

other county, upon his codefendants.” But in such cases the defendant, who

may be sued in the county where the action is brought, must be a. necessary, and

73. Hillyer v. Pearson, 118 Ga. 815.

74. Although, it reckoned from the date

of the process, it would not be within such

time. 2 Bali. Ann. Codes & St. (“'ash.) §

5332, requirin'g a return within a. prescribed

time from the date of the summons, means

the date of its service. Morris v. Healy Lum

ber Co. [Wash] 74 Pac. 662.

75. A summons returnable more than ten

days after issue is sufficient if the answer

day fixed therein is tWenty days after the

return day; under a. statute requiring return

within ten days from the date or its issue,

and the answer due twenty days thereafter.

Lawton v. Nicholas [Okl.] 73 Fee. 262.

70. If served in time to require the de

fendant to appear on such day it is sufli

Strowbridge v. Miller [Neb.] .94 N.

W. 825.

17. Returning to December instead or

April term. Patterson v. Yancey, 97 Mo.

App. 681. 71 S. W. 846.

78. Code Civ. Proc. N. Y. Q 463. Meeks v.

Meeks, 87 App. Div. [N. Y.] 99.

79. Sand. 8: H. Dig. 5 5679. Beidler v.

Beidler [Ark.] 74 S. W. 13. A warning or

der is defective. where it fails to name an

attorney to defend for the non-residents,

and-in not being signed by the clerk of the

court in which the action is pending, Jones

v. Griffin, 25 Ky. L. R. 117, 74 S. W. 713.

80. Though in other respects it may have

other meanings. Heman v. Larkin [Mm

App.] 70 S. W. 907.

81. Citation issued by a. deputy district

clerk, who was regularly appointed, sub

scribed the oath of office, and recognized by

the court in the performance of his duties as

such oflicer. Calvert, W. & B. V. R. Co. v.‘

Driskill, 31 Tex. Civ. App. 200, 71 S. W. 997.

82. A new summons may be issued by the

court at any time. within three years, though

the clerk could not issue an alias summons

after a year from the commencement of the

action under Code Civ. Proc. Cal. 5 408.

Hibernia S. & L. Soc. v. Cochran, 141 Cal.

653. 75 Fee. 315.

83. Order of publication 01! citation to

compel a. guardian to account. made on Augv

18. and issued by the clerk on Aug. 19. the

return day being NOV. 27. Heisen v. Smith.

138 Cal. 216, 71 Fee. 180.

84. When the bill or declaration is filed

it relates back to such issuance. Geiser Mfg.

Co. v. Chewning, 52 W. Va. 523,

85. Code Civ. Proc. Neb. § 60.

Rosengren [Neb.] 92 N. W. 586;

Carter [Neb.] 93 N. W, 158.

Stewart v.

Wood v.
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not a sham defendant, joined solely for the purpose of bringing in the defendants

served in another county.“ If the defendant against whom the action is brought

in one county has no real or bona fide interest in the controversy, process against

a real defendant cannot be issued to and served in another county in which he

resides,87 and a subsequent proper service on such nonresident on appeal does not

cure the defect.“

But this rule is not confined in its operation to transitory actions, in which

at least one of the defendants has been properly served with process in the county

in which the action is brought, but where an action is rightfully brought in any

county, a summons may be issued to and served in any other county, although there

be but a single defendant.“ Personal service outside the state, in cases where

service by publication is permitted, is a nullity, in the absence of an affidavit for

service by publication."0

§ 4. Actual service." A. Personal. In general.—Service of process must

be personal when practicable," and when required by statute." A service other

wise than as prescribed by statute is not invalid, if the process reaches the defend

ant.“ Process commanding an arrest is not well served by copy."

Dispensing with personal service, when such service is practicable and usual,

in cases to quiet title or settle private adverse rights, is sometimes prohibited.“

Service procured by fraud is unlawful and may be disregarded by the dc

i'cndant." He need not appear specially and move to quash such service,“l though

he may have the service set aside on motion.” '

Where there are several defendants process should be served on all of them,

86. Siever v. Union Pac. R. Co. [Neb.] 93

N. W. 943. There must be an actual right

to join the resident and nonresident defend

ants. Stuli Bros. v. Powell [Neb.] 97 N. W.

249. Service against the real defendant. in

another county. gives the court no jurisdic

tion over him under Code Civ. Proc. Kan. §

36. New Blue Springs Milling Co. v. De Witt,

65 Kan. 665, 70 Pac. 647.

The true test is whether the defendant.

served in the county where suit is brought,

is a bona fide defendant to that action;

whether his interest in the result of the ac

tion is in any manner adverse to that of the

plaintiff, with respect to the cause of ac

tion against the other defendant and in

equity actions may be added the inquiry as

to whether or not plaintiff can obtain full.

suitable, and satisfactory relief without join

ing such party, and binding him by the

terms of the judgment or decree. Siever v.

Union Pac. R. Co. [Neb.] 93 N. W. 943.

87. To bring him to such other county.

I‘nder Code Civ. Proc. Neb. E 60. Stewart v.

Rosengren [Neb.] 92 N. W. 586. And it is im

material in such case that the resident de

fendant has a distinct controversy with the

plaintiff. if the other defendant has no real

or bona fide interest therein. Id. Action on

contract against nonresident defendant and

against resident defendant for infringement

of plaintiff's right. Johnson v. Brafford, 24

Ky. L. R. 864. 70 S. W. 193.

88. But gives the appellate court jurisdic

tion over him only to the extent that he was

before the lower court. Johnson v. Brafford,

24 Ky. L. R. 864, 70 S. W. 193.

80. Under Code Civ. Proc. Neb. § 65. c. 1.

title 4. Neb. M. H. Ins. Co. v. Meyers [Neb.]

92 N. W. 572. Attachment against a non

resident may be directed to the sheriff of any

county in the state. Clements v. Utley

[Minn.] 98 N. W. 188.

90. Boden v. Mier [Neb.] 98 N. W. 701.

91. For necessity of service to confer

jurisdiction over the defendant see title Ju—

risdiction.

02. Bear Lake County v. Budge [Idaho]

75 Pac. 614.

93. In all divorce cases there should be

personal service on defendant. Sheriff should

make return of non est, where he cannot

make personal service. Palmer v. Palmer

[Del.] 57 Atl. 633. A defendant sued by the

initial letters of his name must be served

personally or make an appearance, otherwise

a binding Judgment or decree cannot be ren

dered against him, under Code Civ. Proc.

Neb. i 148. Gillian v, McDowell [Neb.] 92

N. W. 991.

M. Eisenhoi‘er v. New Yorker Zeitung

Pub. & Print. Co., 91 App. Div. [N. Y.) 94.

95. A sheriff's return on a warrant of ar

rest for an insane person. as executed by

delivering a true copy thereof. is not notice

of the time and place of trial of suqh per

son's mental capacity; it must show nature

of proceeding. Kelly v. Gardner, 25 Ky. L

R. 924. 76 S. W. 531.

96. By Const. Idaho, 5 13, art. 1. Bear

Lake County v. Budge [Idaho] 75 Pac. 614.

W. Fraudulently procuring defendant to

go into a jurisdiction other than that of his

residence, in order to serve process upon

him. even though he may have gotten out

such Jurisdiction before the process was

served. Jaster v. Currie [Neb.] 94 N. W. 995.

08. Jaster v. Currie [Neb.] 94 N. W. 995.

90. Saveiand v. Connors [Wis] 98 N. W.

933.
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and if only a portion of them are served, judgment cannot be entered against those

that have not been served.‘

Upon nonresidenls or their agents.—Service of process upon nonresidents be

yond the jurisdiction of the court whose process is to be served does not confer

jurisdiction in personam.2 In many jurisdictions, however, by statutory provi

sions, service may be had upon a nonresident by serving the process against him

upon his duly appointed resident agent, attorney, or representative, and this serv

ice is considered the same as a personal service upon the defendant,“1 though in

some jurisdictions it is held that such a statute is unconstitutional so far as it

applies to actions in personam.‘

Where the pleading is required to be served with the process, and an amended

pleading is issued, service of the process and original pleading is sufficient.“

The term “resident” is generally synonymous with “inhabitant” in the law of

process and service.’ A state statute authorizing a cross action against a non

resident plaintiff who has brought suit in the state courts, and authorizing service

of the writ in the cross action, on the attorney of the plaintiff in the original ac

tion, is valid,8 and will be followed by the federal courts.“

Upon domestic corporations.‘°—Service of process upon corporations is regu

lated by statutes, which vary more or less in the different states.11 According to

these statutes, service on a domestic corporation may be made by delivering a copy

1. Not against a railroad company. upon

a verdict in the plaintiff‘s favor in an action

against the company and its receivers joint

iy, but the railroad company not being

served or not appearing. Auit v. Cowan, 20

Pa. Super. Ct. 628. '

2. Service of summons on one of two non

resident codefendants in the county in which

the plaintiff resides, the suit being brought

in that county, the defendant residing in

another countyI and subsequently on the oth

er defendant in his own county, is insutfi

cient to confer jurisdiction over the defend

ants' persons under R. S. Mo. 1899, § 562,

and a default judgment thereunder is void.

Roberts v. Stone, 99 Mo. App. 425, 73 S. W.

388, Service of an order to show_ cause on

persons not parties to bankruptcy proceed

ings, and without the district, does not con

fer jurisdiction in personam. In re Wauke

sha Water Co., 116 Fed. 1009; Gorman v.

Stillman, 25 R. I. 55.

8. Service upon a nonresident executor

by service upon a resident agent appointed

under G. L. 1896, c. 212, § 45, requiring non

resident executors, betore entering upon

their trusts, to appoint resident agents, and

to agree that service upon such agent shall

be the same as service upon the executor

within the state. Watkins v. Hopkins Coun

ty ['l‘ex. Civ. App.] 72 S. W. 872. Notice of

condemnation proceedings may be served on

a resident agent of a nonresident landowner

[Civ. Code Ga. 5 4975]. Service of an ancil

lary petition in an equitable proceeding. Viz

ard v. Moody, 117 Ga. 67. Service may be

made on the attorney representing him,

but service of an attachment against a non

resident's property, by leaving a copy of

the process and complaint with the property

attached, for the defendant, and not for the

person in possession, is void under R. S.

Conn. 1902, i 828, providing for a service of

an attachment against a nonresident, by

leaving a copy of the process and complaint,

together with a return describing the prop

erty attached, with a resident agent or attor

ney, or if there is none, with one in posses

sion of the property. Munger v. Doolan

[Conn.] 55 Atl. 169. The fact the person in

possession of the defendant's property was

the plaintiff in the attachment suit does not

excuse service on the plaintiff as one in pos

session. Id.

~5. A statute authorizing the service of

summons against a nonresident doing busi

ness within the state, to be served on a

manager or agent in charge of such business,

is unconstitutional, so far as it applies to

actions in personam. Civ. Code Prac. (Ky.)

i 51, subsec. 6, in violation of Const. (U. 8.)

art, 4, § 2, and the fourteenth amendment.

Moredock v. Kirby. 118 Fed. 180.

8. Where the citation on an original peti

tion is returned “not found," and an amended

petition filed. due service of a citation to

another county and the original petition, on

the defendant, is suflicient. though the

amended petition is not served. Calvert. W.

& B, V. R. Co. v. Driskill, 31 Tex. Civ. App.

200, 71 S. W. 997. ~

7. Atkinson v. Wash. & J. Colieg\ [W.

Va.] 46 S. E. 253.

8, 9. Arkwright Mills v.

Mach. Co., 128 Fed. 195.

10. See title Corporations, 1 Curr. Law, p.

732, and Clark & M., Corp., p. 675, where

a full citation of cases will be found.

11. Laws N. Y. 1895. p. 176, c. 349, amend

ing Code Civ. Proc. i 2881, authorizing a serv

ice of summons in a Justice's court upon a.

local agent of an insurance company where

no other person resides in the county upon

whom service can be made, and no person has

been designated to receive service, applies to

the city court of Elmira under the city char

ter (Laws 1894, p. 1384, c. 615, N 103, 105,

111), giving it the same Jurisdiction as jus

tices‘ courts of towns and authorizing the is

uance of process therein by the law applica

ble to justices' courts. Murray v. American

Casualty Ins. Co., 88 App. Div. [N. Y.] 224.

Aultman & T.
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of the process to the cashier,12 or to the state superintendent of insurance}8 but

process against the corporation cannot be served on one who has no interest in

the corporation,“ nor on an agent who is interested in the suit against the corpo

ration,“ nor on a former agent no longer in its employ,“ nor on the secretary and

president as individuals," nor on the president or other oflicer after his resigna

tion, though there is no successor," except where by the by-laws his term of office

continues until the election and qualification of a successor."

Where a statute provides various classes on whom service of process against

a corporation may be made, absence of the first mentioned class is necessary to

validity of service on the second class.20 Such alternative service may be made in

case of absence from the county, though not from the state.21

The ofiicial capacity of a person as secretary and general manager of a cor

poration cannot be inferred for the purpose of supporting a service of process by

the fact that he did not state that he did not possess such capacity at‘or after

the time process was served.”

Upon foreign corpmatimw."—In many states the service of process upon a

foreign corporation is regulated by statute. These statutes usually require, as a

condition precedent to doing business within the state, the appointment of a rcsi

dent agent upon whom service of process against the corporation may be made.

Where a foreign corporation accepts the benefit of such a statute by allowing its

agents to do business in a state, it impliedly agrees to its terms, and will be bound

by service of process upon its agent in accordance with the statute.“ Or the stat

utes may prescribe certain persons within the state upon whom such service may

be made where the foreign corporation fails to appoint or designate an agent.’5

12. Code Civ. Proc. § 431. Eisenhoter v. Lumber Co. v. Walter [Fla.] 34 So. 244. A

New Yorker Zeitung Pub. & Print. Co.. 91 sheriff‘s return that the president or other .

App. Div. [N. Y.] 94. chief officer of a corporation is not found

18. A notice of garnishment delivered to authorizes service upon an inferior omcer

the state superintendent of insurance. 120- [Civ. Code Kan. § 68],. C010. Debenture Corp.

gether with a summons to the company to v. Lombard Inv. Co.. 66 Kan. 251, 71 Fee. 584.

appear as garnishee, is sufficient service. 21. R. S. Fla. § 1019. Fla. Cent. d: P. R. Co.

Reid v. Mercurio, 91 M0. App. 673. v. Luflman [Fla.] 33 So. 710.

14. Other than his mere right to receive 22. The fact that one served with process

pay for papers sold by him in one of its de- as secretary and general manager of a cor

partments. under Code Civ. Proc. N. Y. ! poration fails to object. in his deposition.

431. Eisenhoi'er v. New Yorker Zeitung Pub. that he was not secretary or manager at or

& Print. Co., 91 App. Div. [N. Y.] 94. after the time of the service, does not jus

15. Service on the agent 0! a corporation, tlty the inference that. he was such secre

ln an'aciion assigned by the agent to the iary or manager. Scott v. Stockholders’ Oil

plaintiff, is not good against the corpora- Co., 120 Fed. 698.

tion. White House Mountain G. Min. Co. v. 23. See, also, title Foreign Corporations. 1

Powell. 30 C011)- 397. 70 Pac- 679- Curr. Law. p. 49; Clark & M. Corp., p. 2747.

18..Wh'ere, alter a transfer of railroad 24. Owyhee Land & Irr. Co. v. Tautphas

property. a former ticket agent of the 01d [C. C. A.] 121 Fed. 343. Service against a

is retained by the new owner, service on him foreign insurance company may be served

is not good as against the Old corporation upon the auditor or upon a designated agent.

if he no longer represents H’- in any way under Sand. 8: H. Dig. Ark. Q 4137. Collier

(Thomson v. McMorran Mill. Co. [MiL‘h-l 94 v. Mut. R. F. Lite Ass'n, 119 Fed. 617. The

N. W- 138), and provisions that the consol- stipulation of a foreign insurance company

idation of railroad companies shall leave all designating such an agent or officer is ir

the rights of creditors unimpaired. do not revocable as to its outstanding liabilities

make the 116‘" corporation agent 0! the Old arising in the state while the stipulation or

for the purpose or receiving service (Id.). its renewal was in force. Magoilin v. Mut.

17. Kirkpatrick Const. Co. v. Central Elec. R. F. Life Ass'n, 87 Minn. 260. 91 N. W. 1115.

Co.. 159 1nd. 639, 85 N. E. 913. ‘ 25. R. S. Tex. art. 1223. Westinghouse

18. Under Code Civ. Proc. N. Y. Q 431, re- Elec. Mfg. Co. v. Troell [Tex. Civ. App.] 70

quirlng service on a domestic corporation to S. XV. 324. Upon either of the officers. agents,

be made on a general officer. director or or employes of the company. under Code Va.

managing agent. Yorkville Bank v. Henry i 1105. New River Mineral Co. v. Seeley [C.

Zeitner Brew. Co.. 80 App. Div. [N. Y.] 578. C. A.] 120 Fed. 193. The phrase "any local

19. C010. Debenture Corp. v. Lombard Inv. agent" in the statute permitting citations on

C0" 6‘ Kfln- 251' 71 Pac- 584- i'orcin'n corporations to be served on certain

20. R. 8. Fla. 5 1019. The otiicer's return officers or any local agent within the state

must show such absence affirmatively. Drew means an agent at a. certain place or within
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Under these statutes, process against a foreign corporation may be served, within

the state, upon its managing agent,2° except where it has no property within the

state,21 upon its president and vice-president while within the state,28 though pres

ent on private business," an assistant secretary whose duties in fact make him a

local secretary of the corporation," an insurance commissioner,“1 the secretary of

state,82 the superintendent of a branch office of a commission company," or on the

agent of a foreign insurance company, who issued the policy sued on, though he

was not in the company’s employ at the time of the service.“

must be made on an officer authorized bystatute.35

But the service

An unauthorized service can

not be sustained by a showing that there was a representative of the company upon

a given district, not an agent for the state

[Rein St. Tex. 1895, art. 1223]. Western

Cottage P. & 0. Co. v. Anderson [Tex.] 79

S. W. 516. A broker making sales may be

regarded as an agent under Civ. Code Prac.

Ky. § 51, subsec. 6, authorizing service on a

manager or agent of a nonresident asociation

or joint stock company. Nelson, Morris &

Co. v. Rehkopf & Sons, 25 Ky. L. R. 352, 76

8. W. 203. The collection of a single renewal

premium by the cashier of a local bank for a.

inreign insurance company does not make

him an agent of the company within the

state subject to service of process against

it. Frawley v. Pa. Casualty Co., 124 Fed.

259.

20. Brown v. Chicago. M. & St. P. R. Co.

[N. D.] 95 N. W. 153. Code Civ. Proc. N. Y.

§ 432, subd. 3. Fontana v. Post Print. &

Pub. Co.. 8'! App. Div. [N. Y.] 283. The man

ager of an agency established by a foreign

railroad company to solicit traffic in a state

is a managing agent under a statute au

thorizing service of process against the com

pany on such agents. Fremont, E. & M. V.

R. Co. v. N. Y., C. & St. L. R. Co. [Neb.] 92

N. W. 131, 59 L R. A. 939. On a railroad

station agent authorized to sell passenger

tickets, receive and deliver freight and col

lect for freight shipments, under Rev. Codes

N. D. 1899, i 5252. Brown v. Chicago, M.

8: St. P. R. Co. [N. D.] 95 N. W. 153. But an

agent to solicit advertisements for a foreign

corporation is not a managing agent under

Code Civ. Proc. N. Y. 5 432 (Fontana. v. Post

Print. 8: Pub. Co., 87 App. Div. [N. Y.] 233),

nor one collecting premiums from a. local

branch and transmitting them to the central

organization of a fraternal insurance com

pany. under Code Civ. Proc. N. Y. 5 432, subd.

2 (Moore v. Monumental M. L. Ins. Co., 77

App. Div. [N. Y.] 209).

27. Under Code Civ. Proc. N. Y. I 432,

subd. 3, authorizing service on a managing

agent within the state, if no person has been

designated by the corporation to receive

service or certain oflicers cannot be found

within the state, and it has property within

the state, or the cause of action arose there

in. Fontana v. Post Print. & Pub. Co., 87

App. Div. [N. Y.] 233.

28. Mississippi contract to buy goods f. o.

b. at New Orleans and service on the presi

dent in New Orleans, Payne v. East Union

Lumber Co., 109 La. 706. Service on the

president and vice-president of a‘ foreign

corporation may be at the Office of another

corporation, of which they are members, and

at which place they are settling up their

aflairs preparatory to cessation of business

Curr. Law, Vol. 2—80.

[Code Civ. Proc. N. Y. § 432]. American Lo

gggnotive Co. v. Dickson Mfg. Co., 117 Fed.

29. If the statute allows service on the

president if it can be made personally on

him within the state [Code N. C. 5 217, subd.

1]. Jester v. Baltimore Steam Packet Co.,

131 N. C. 54.

30. Colo. Debenture Corp. v. Lombard Inv.

Co., 66 Kan. 251, 71 Pac. 584.

31. Service on an insurance commission

er is good service on the company under Ky.

St. 1899, § 631, though such commissioner

had canceled the company's right to do busi—

ness in the state. where the service is in an

action which arose before such cancellation.

lliut. R. F. Life Ass'n v. Phelps, 190 U. S.

147, 47 Law. Ed. 987. Where a foreign in

surance company has not complied with the

statute, by filing stipulations authorizing

service of process on it, by serving the insur

ance commissioner or a designated agent,

service on the insurance commissioner is

sufficient to bind it. Old Wayne M. Life

Ass’n v. Flynn [Ind. App.) 66 N. E. 57.

32. Subsequent process against a foreign

insurance company may be served on the

secretary of state, under Acts Tenn. 1875, c.

66, although repealed by Acts 1895, c. 160, §

49, and § 9, subd. 3, providing for such service

on the state treasurer or insurance commis

sioner, where the company withdrew from

the state before the latter act went into

effect. it being sued on a. liability arising

before it withdrew. D'Arcy v. Conn. M. L.

Ins. Co., 108 Tenn. 567, 69 S. W. 768.

8. Under Civ. Code Proc. Ky. § 61, subd. 6,

where the superintendent maintained an of

fice and took orders for trades, the money

received being deposited to the corporation's

credit, and the superintendent's share paid

by the corporation's checks. the corporation

maintaining a private wire to the superin

tendent's office. Boyd Commission Co. v.

Coates, 24 Ky. L. R. 730, 69 S. W. 1090.

84. Under Code Miss. e. 65, §§ 2323, 2327,

providing that on failure of such company

to have an agent on whom process may be

served in the state, the person who solicits

insurance or transmits applications shall be

its agent as to all duties and liabilities im

posed by law. Pervangher v. Union 0. & S.

Co., 81 Miss. 32.

85. Service on the deputy insurance com

missioner, though made at the commission

er‘s ofl‘lce, is not sufficient under a statute

providing for service on the insurance com

missioner. Old Wayne M. L. Ass'n v, Flynn

[Ind. App] 66 N. E. 57.
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whom proper service could have been made, but was not." Service on an agent

of a first carrier is insufficient in an action against the last connecting carrier.”

It is essential that the corporation shall have been actually and substantially

transacting business within the state, and the process must have been served on

one who is truly representative of the corporation, transacting its business within

the state.“ But merely sending agents through a state to solicit advertisements

is not doing business within the state so as to warrant service of process on such

agent."

Whether a foreign corporation hasIsubjected itself to the laws of other states

so as to be bound by service of process therein is a question to be determined on

principles of general jurisprudence.“

Where the corporation has not appointed an agent for service, it is not entitled

to protection of provisions for the service of nonresident defendants.“ Where

suit is brought against nonresidents as a corporation, and later changed to suit

against them as partners, a judgment based on the amended petition, against de

fendants and a garnishee, could not be sustained without the appearance of de

fendants or service on them without the state.“

Upon infants and insane persona—Service on an infant is not necessary."

The appointment of a guardian ad litem takes its place.“

Process against an insane person cannot be served on his physician, unless it

appears from such physician’s certificate, attested by the serving officer, that a per

sonal service would be injurious to the one insane.“

Time of service—Service must be made the number of days prescribed by

statute, at least, before the return day.“ An original summons may be served at

any time within three years.“ Service of a writ of garnishment on a legal holi

day is void.“

Waiver of actual service—Actual service of process may be waived by an ac

80. Moore v.'Monumental M. L. Ins. Co.,

77 App. Div. [N. Y.] 209.

81. Civ. Code Proc. Ky. § 51, subsecs. 3, 4,

allowing process against a. railroad to be

served on its passenger or freight agent sta

tioned at or nearest the county seat where

suit is brought, means only an agent in the

employ of that company. Louisville 8: N. R.

Co. v. Chestnut & Bro., 24 Ky. L. R. 1846, 72

S. W. 361.

8& Frawley v. Pa. Casualty Co., 124 Fed.

259. Under R. S. Mo. 1899, § 570, subd. 4, cl.

2. Zelnicker Supply Co. v. Miss. Cotton Oil

Co. [Mo. App.] '77 S. W. 321. Service upon

an agent of a. foreign corporation is not suf

ficient unless it is doing business in the

state where the agent is served. and he is

appointed to act for it there. Cent. G. & S.

Exch. v. Board of Trade [C. C. A.] 125 Fed.

463. The fact that a person in the state

holds a policy of insurance issued by a for

eign corporation, or that such corporation

collects a renewal premium on such policy

through the cashier of a local bank. does

not constitute doing business within the

state. Frawley v. Pa. Casualty Co., 124 Fed.

259.

30- An employe sent into the state as

traveling solicitor of advertisements is not

such an agent. Boardman v. McClure Co.,

123 Fed. 614.

40. Not according to what may be held

sufficient in any particular locality either by

statute or judicial decision. Frawley v. Pa.

Casualty Co., 124 Fed. 259.

41. Code N. C. 5 874; Pub. Laws 1901, c. 5.

Williams v. Iron Belt B. & L Ass'n, 131 N.

C. 267.

42. Perry-Rice Grocery Co. v, Craddock

Grocery Co. [Tex. Civ. App.] 78 S. W. 966.

43, 44. Code w. Va. 1899, c. 125. i 13. Fer

rell v. Ferrell, 53 W. Va. 515.

45. Dinkelspiel v. Cent. Ky. Asylum for

Insane, 24 Ky. L. R. 2240, 73 S. W. 771.

46. Service two days before return day

is void under Code Civ. Proc. Neb. ,5 911. ro

quiring it to be served at least three days

before the time set for trial before a IUSIin

of.‘ the peace. Strowbridge v. Miller [Neb.]

94 N. W. 825. Notice on a. motion for a

money judgment must be served fifteen days

before the day when the motion is to be

made. under Code Va. 1887, 5 3211. If‘ served

within less than that time before the first

day or term. on which day the motion is to

be made. it is insufficient. although the term

does not actually begin until beyond that

time. Tench v. Gray [Va.] 46 S. E. 287.

Under the law requiring process to be served

at least six days before the return day,

there must be six days exclusive of the re~

turn of service [22 Del. Laws, p. 305, c. 167].

State v. Bay State Gas Co. [Del.] 57 Atl. 291.

47. Though an alias summons cannot be

issued after a year from the commencement

of the action. Under Code Civ. Proc. Cal. 5

408. Hibernia S. & L. Soc. v. Cochran. 141

Cal. 663, 75 Pac. 815.

48. Under R. S. Mo. 1899, § 4683. Decker

v. St. Louis 8: S. R. Co.. 92 Mo. App. 50.
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ceptance or acknowledgment of service indorsed on the process." In the absence

of evidence to the contrary, an acknowledgment of due and legal service will be

presumed to have been authorized.“0 But plaintiff cannot be compelled to accept

service of notice of appearance and answer by one summoned as agent of de

fendant, but who denied that he was such agent.51 Nor can acceptance of service

be made by an agent or employe of a. foreign corporation in the absence of a stat

utory provision or special authority to that effect.“ In divorce cases, acceptance

of service by the attorney for the defendant is bad practice."

To question the authority of an attorney to indorse an acknowledgment for a

defendant, the latter must do so by afiirmative proof.“

Presumption of proper service—In serving process, an oii‘icer will be pre

sumed to have performed his duty, where the process is acted on by the court, as

that he returned the process to the first day of the next term," and in the absence

of some showing to the contrary, that it was served upon the defendant named in

the complaint.“

(§ 4) B. Substituted—The manner of making a substituted service is pre

scribed by statute, which must be strictly observed and complied with.“ These

statutes usually provide that the service shall be made by leaving a copy of the

process at the defendant’s usual place of abode with some person of the family of

a certain age or over, and informing such person of the contents thereof.“8 Leav

ing the process at the defendant’s former place of residence is not sufficient, al

though it is immediately forwarded to him." An application for substituted serv

ice on a defendant in divorce proceedings will not be granted unless service by

publication cannot be made.“

Substituted service cannot be made on one who is only temporarily within the

state."1 There must be proof of residence within the shite,“2 though for the pur

pose of process the presumption is that a permanent residence once acquired con

tinues until it is shown that another has been acquired,“ and for this purpose

a defendant’s place of abode cannot be changed by his mere statements that he

was leaving with the intention of locating elsewhere.“ A married man’s house

of usual abode for the purpose of service of process is where his wife and family

reside.“

49. And it is not material that the in- Ann. Codes 8: St. Wash. Q 4875, subd. 12. N.

dorsement was not made within the time

prescribed for the service of the process—a

citation for a mechanic‘s lien. Hawkins v.

Boyden. 25 R. I. 181.

50. Indorsement by an attorney of an ac

knowledgment of due and legal service for

the defendant named therein. Purcell v.

Bennett. 68 N. J. Law, 619.

51. Steinhaus v. Enterprise Vending Mach.

Co., 39 Misc. [N. Y.] 797.

52. New River Mineral Co. v. Seeley [C.

C. A.] 120 Fed. 193.

53. Where personal service is impractica

hie, the return of “Service waived" should

be signed by the attorney. Palmer v. Palmer

[Del.] 57 Atl. 533.

54. Otherwise the acknowledgment will be

valid, Purcell v. Bennett, 68 N. J. Law, 519.

55. Calvert, W. & B. V. R. Co. v. Driskill,

31 Tex. Civ. App. 200, 71 S. W. 997.

58. UniOn Traction Co. v. Barnett [Ind.

App.] 67 N. E. 205.

57. New River Mineral Co. v. Seeley [C. C.

A.] 120 Fed. 193.

58_ R. S. Ill. § 11, c. 22. Kline v. Kline,

104 111. App. 274. R. 8. Mo. 1899, § 570. Feurt

v, Caster, 174 M0. 289, 73 B. W. 576. 2 Ball.

W. & P. H. Bank v. Ridpath, 29 Wash. 687,

70 Pac. 139. Leaving process with defend

ant’s son does not constitute a service if the

sheriff's return does not allege that it was

left with a member of his family or at his

usual place of residence, or that he was

not to be found in the county of his resi

dence. Thornin v. Prentice [Iowa] 96 N. W.

728.

59. Under R. S. III. § 11, c. 22.

Kline, 104 Ill. App. 274.

60. Under Code Civ. Proc. N. Y. §§ 435. 436.

438. Maiello v. Maiello, 42 Misc. [N. Y.] 266.

61. To carry out a temporary employment.

Under R. S. Wyo. 1899, § 3514. Honeycutt

v. Nyquist [Wyo.] 74 Pac. 90.

62. Under Code Civ. Proc. N. Y. 1063.

Lynch v. Eustis, 85 N. Y. Supp. 1063.

63. N. W. & P. H. Bank v. Ridpath, 29

Wash. 687, 70 Pac. 139.

64. He may be out of the state and still

have his place of residence therein, and the

plaintiff can only judge by appearances. N.

W. & P. H. Bank v. Ridpath, 29 Wash. 687. 70

Pac. 139.

85. N. W. & P. H. Bank v. Ridpath, 29

Wash. 687, 70 Pac. 189.

Kline v.
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By statute substituted service may be had on nonresident individuals doing

business within a state, by service on their managers or agents within the state.“

To sustain substituted service on a nonresident, it is not necessary to show that

he was out of the state at the time of service, as nonresidents are presumed to be

without the state." '

It is provided by statute in some states that leaving process at defendant’s

dwelling house in the presence of a member of his family over a certain age shall

be taken and held to be personal service." But this provision authorizes this mode

of service in cases of service within the state only.“

(§ 4) C. The server and his qualifications—As a rule process may be served

by the sheriff or any other person not a party to the action." But an officer who

is also a party to the action is disqualified from making service of process in that

action," as is also his deputy."

A constable or bailifi may make service of process directed to the coroner of

the county and sherifl’s of the adjoining counties where the sheriif is a party to the

suit," or he may serve process to which the sheriff is not a party, where the latter

is sick and has no deputy.“ The statute providing that whenever any party shall

file an affidavit of prejudice against the sherifl, the clerk shall direct process to the

coroner, is mandatory."

§ 5. Constructive service. A. In general—Constructive service is regulated

by statute and one of the methods sometimes allowed is by posting a copy of the

process in some conspicuous part of the defendant’s last and usual place of abode.

But this manner of constructive service will not be granted in divorce proceedings,"

unless service by publication cannot be made." Constructive service provided as to

foreign corporations doing business within the state will not confer jurisdiction of

one not doing business therein."

Constructive service cannot be legally made unless some necessity therefor

appears." It can only be made when personal service is impracticable.“

Constructive service confers jurisdiction only for the purpose named in the

bill.“1

80. Civ. Code Ky. § 61. subd. 6, authoriz 73, 74. Civ. Code G11. 1895, i 4986. Hiliyer

ing such service is not invalid as providing

insufiicient notice (Guenther v. American

Steel Hoop Co.. 25 Ky. L. R. 796. 76 S. W.

419) nor is such statute in violation of Const.

U. 8. art. 4, 5 2 (Id.).

61. Under Civ. Code Ky. 9 61. subd. 8.

Guenther v. American Steel Hoop Co., 25 Ky.

L R. 795. 76 S. W. 419.

68. Over 14 years of age [Comp. Laws

N. D. 1887, l 4898]. First. Nat. Bank v.

Holmes [N. D.] 94 N. W. 764.

69. First Nat. Bank v. Holmes [N. D.] 94

N. W. 764. ,

70. Comp. Laws 8. D. i 4899. Piano Mfg.

Co. v. Murphy [S. D.] 92 N. W. 1072. Service

by the agent of the plaintifl to an action is

valid; he is not I. party to the action under

Comp. LIWB S. D. 5 4899. Id.

71. An execution. In re Stephanian [R

1.] 56 Atl. 1034.

72. A deputy sherifl.’ cannot serve process

on the sheriff in a case in which he is a

party defendant, under Civ. Code Ga. 1805.

5 4988. Hiliyar v. Pearson, 11! Ga. 815. Nor

can a deputy sheriit servo process on the ad

ministrator 01‘ a deceased co-defendant or

the sheriil; where the deceased had not ap

peared or waived service, a scire facias so

served is void, undor Civ. Code Go. 1895, 5

5017. Id.

v. Pearson, 118 Ga. 816.

10:2. Litch v. People [0010. App.] 75 Pac.

78. Service of process. in divorce proceed

ings, by posting notice on the door of a resi

dence in which the plriintii't and defendant

lived. is insufficient where it appears that

the defendant has run away. Muiello v.

Maielio. 42 Misc. [N. Y.] 266.

77. Service of summons by leaving a copy

at the defendant‘s residence. or by aflixing

the same to the door and mailing a copy to

defendant at such residence, will not be

granted in divorce proceedings unless serv

ice by publication cannot be made. under

Code Civ. Proc. N. Y. a 435, 436, 438. Maielio

v. Maiello, 42 Misc. [N. Y.] 266. Where it is

not shown that the defendant is a person

residing within the state, and that his place

of sojourn cannot be ascertained, or. it he is

within the state that he avoids service, un

der Code Civ. Proo. N. Y. §§ 436, 436. 438. Id.

78. Cody v. Associated Colonies, 119 Fed.

420.

70, 80. Bear Lake County v. Budge [Ida

ho] 75 Pac. 614.

81. Service by publication. on I. bill to

subject lands to plaintiffs debts, does not

confer jurildiction to make the bill one for
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(§ 5) B. By publication. When program—Another form oi constructive

service is service by publication. Statutes in many states provide for service by

publication of the summons or other process in a newspaper of proper circulation

for a certain length of time, where after due diligence the person on whom process

is to be served cannot be found within the state.82 Service of summons by pub

lication is proper against a nonresident,” as a foreign corporation,“ or a foreign

mutual benefit association ;” but publication is unnecessary for such of nonresi

dent defendants as enter a general appearance,“6 nor can publication be ordered,

on a. nonresident defendant, where plaintiff is also a nonresident.87 A supple

mental summons and amended complaint to bring in a new defendant may be

served by order of publication.”

By some statutes, this mode of service is authorized where the defendant has

been absent for a certain length of time,“ or where he is temporarily absen .°°

Where an insane person is served by publication, a subsequently appointed

committee, before the service is complete, will not be permitted to vacate the pro

cess on the ground that no leave had been obtained to sue it where the vacation

would destroy an absolute right, but the committee should be made a defendant.91

Procedure to authorize—To obtain service by order of publication, the statute

in reference thereto must be strictly followed." If this is done, the right to the

order is absolute.”

As a condition precedent to the court’s granting an order of publication, the

complaint should be duly verified and filed ;°‘ and this with the plaintiff’s affidavit

should show to the satisfaction of the court that a proper cause of action exists

for a service by publication, that the defendant after due diligence could not be

found in the state, and stating the placing of the process in the hands of an om

cer and his inability to serve the same as evidenced by his return," and in ac

speclflc performance. McGaw v. Gortner, 86

Md. 489. -

82. Allen v. Richardson [8. D.] 92 N. W.

1076. If the defendants are in reality un

known. or if known and reside outside or

cannot be found within the state, publica—

tion of summons must, of necessity. be suf

the affidavit does not negative the possibility

of a. substituted service. McFarlane v. Cor

nelius, 43 Or. 518. 73 Pac. 825, 74 Pac. 468.

01. Attachment. Carter v. Burrail,

App. Div. [N. Y.] 395.

92. Wilson v. Lange, 40 Misc. [N. Y.] 676.

0&- Whether or not the complaint and af

80

ficient, as provided by statute. Bear Lake fidavit are based on true allegations. Gal

County v. Budge [Idaho] 76 Fee. 614. lun v. Well, 116 Wis. 236, 92 N. W. 1091.

88. To bring him into the action. Mack 94. R. S. Wis. §§ 2639, 26i0. Gailun v.

v. Austin, 67 Kan. 36, 72 Pac. 551. Well, 116 Wis. 236, 92 N. W. 1091. Comp.

84. Under Civ. Code Ga. § 4976, service by

publication may be had on a. foreign corpora

tion in an action to remove a cloud from the

title of stock in a domestic corporation held

Laws S. D. § 4900, subd. 6.

ardson [8. D.] 92 N. WV. 1075.

95. Under Comp. Laws S. D. § 4900. Allen

v. Richardson [5. D.] 92 N. W. 1075. The

Allen v. Rich

by it. People‘s Nat. Bank v. Cleveland, 117

Ga. 908.

85. A suit on a. mutual benefit certificate

praying that the Judgment be a lien on all

assessments is a suit to establish a lien

within R. S. 1899. § 575. Clark v. Brother

hood of Locomotive Firemen, 99 Mo. App.

687, 74 S. W. 412.

86. McClung v. Sleg [W. Va.] 46 S. E.

210.

87. An order on papers not howing

plaintiff to be a. resident will be vacated un

der Code Civ. Proc. N. Y. §§ 1780. 439. Halght

v. Le Foncier De France Et Des Colonies,

84 N. Y. Supp. 135.

88. Under Code Civ. Proc. N. Y. i 453.

Masks v. Meeks, 87 App. Div. [N. Y.] 99.

89. Six consecutive weeks under B. & C.

Comp. Or. 6 56. McFarlane v. Cornelius, 43

Or. 513, 73 Pac. 325, 74 Pac. 468.

90. In diVQrce proceedings on the defend

ant. temporarily without the state. though

affidavit must show to the satisfaction of the

court or justice that the case is within its

jurisdiction [Code Civ. Proc. N. Y. § 3170].

Wilson v, Lange, 40 Misc. [N. Y.] 676. An

affidavit stating that summons had been

placed in the hands of the sherifl of the

county for service, that he had returned it

indorsed, that the defendant could not be

found in the county. and that the afflant did

not know the defendant's residence. is suf

ficient. Weis v. Cain. 140 Cal. xvii. 73 Fee.

980. An aflidavit stating that plaintiff is

unable with due diligence to serve the sum

mons on the defendant. and stating the pla

cing of the summons in the hands of an of

ficer and his inability to serve the same as

evidenced by his return is not insufficient as

a. matter of law to support an order of pub

lication under a. statute requiring that it

shall be made to appear that plaintiff is una

ble with due diligence to serve the sum

mons on the defendant. Gallun v. Well. 116
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tions in rem that the defendant has property within the state." The afiidavit

should also contain the venue, and disclose the official county of the officer taking

it," and, by statute, in some jurisdictions, must show the issuing of a warrant of

attachment ;"3 though in others the issuance of a writ of attachment or the seizure

of property thereunder is not a. requisite.” Publication for the purpose of sub~

stituted service made before the filing of an affidavit for publication is invalid,l

but failure to file the afiidavit and order for publication is immaterial..

The affidavit may be executed by the plaintiff, his agent, or attorney.‘

The insufficiency of the affidavit for an order of publication is immaterial if

the defendant is afterwards personally served with an alias.‘

A statute providing for publication without a supporting affidavit is uncon

stitutional.‘

How made—Service by publication is made by publishing the process in a

newspaper of proper circulation for a certain length of time as prescribed by stat

ute,’3 and when the name and post office address of the defendant is known, by

mailing a copy of the summons and complaint to him.’ Service by publication

in a weekly newspaper issued on Sunday is good.8

Service by publication is not complete until the expiration of the time of

publication,” which must be before the return day.‘°

Wis. 236, 92 N. W. 1091. Affidavit held suf

ficient. Barnes v. Boston Inv. Co. [Neb.] 94

N. W. 101. Aiiidavit for service 0! publica

tion under G. S. Minn. 1894, § 5204, held sus

tained by the evidence. Fowler v. Jenks

[Minn.] 96 N. W. 914. Affidavit held insuf

ficient, under Code Civ. Proc. Cal. §§ 412, 446.

Columbia Screw Co. v. Warner Look 00., 138

Cal. 445, 71 Fee. 498.

An affidavit that defendant had absconded

from his usual place of abode in the state

does not authorize an order of publication

on the ground that he is a nonresident, un

der R. 8. Mo. 1899, §§ 9303, 575, allowing

service by publication where the plaintifl

or one for him deposes that part of defend

ants are nonresidents or have absconded or

absented themselves from their usual abode.

Parker v. Burton, 172 Mo. 85. 72 S. W. 663.

M. R. S. ‘Wis. §§ 2639, 2640. Galiun v.

Well, 1l6 \Vis. 236, 92 N. W. 1091. Allega

tion in the petition and an affidavit tor pub

lication, in foreclosure proceedings, that the

owner is unknown is sufficient where col

laterally attacked. Butler v. Copp [Neb.]

97 N. W. 634.

97. Albers v. Kozeiuh [Neb.] 94 N. W.

521, Judgment adhered to in Id., 97 N. W. 646.

98. Under Code Civ. Proc. N. Y. § 3170,

providing that an order directing service of

summons by publication may be granted by

the city court of New York but only where

a warrant of attachment has been issued.

Wilson v. Lange, 40 Misc. [N. Y.] 676. The

fact that an attachment has been issued can

not be subsequently shown by an affidavit

read in opposition to a motion to vacate and

set aside the order of publication and Judg

ment. Id.

99. Gallun v. Well, 116 Wis, 236, 92 N. W.

1091.

1. Guinn v. Elliott [Iowa] 98 N. W. 625.

2. Allen v. Richardson [5. D.] 92 N. W.

1075.

8. An afiidavlt for order of publication

showing that it was made by one of plain

tiff's attorneys is sufficient. though he did

not sign the complaint as one of plaintiff's

attorneys. under 2 Ba.l. Ann. Codes & 8t.

Wash. Q 4877, authorizing an order of publi

cation on affidavit 01‘ plaintiff, his agent or

attorney, that according to his belief defend

ant is not a resident of the state. Swanson

v. Hoyle, 32 \Vash. 169. 72 Pac. 1011.

4. McKibbln v. McKibbin, 139 Cal. 448, 73

Pac. 143.

5. Provisions for service of summons by

publication without an affidavit and order

under Act March 11, 1903 (Sess. Laws, 1903.

p. 223), in reference to irrigation rights, held

unconstitutional? Bear Lake County v.

Budge [Idaho] 76 Pac. 614.

8. Two publications in each successive

seven days, for tour 01' such periods, from

the date of the order of publication, is a

sufficient publication, though there was but

one publication in the last calendar week

of such period, under Act Congress. June 8.

1898 (30 Stat. 434. c. 394, § 6), requiring such

publication in District 0! Columbia. at least

twice a week for at least four weeks. Leach

v. Burr, 188 U. S. 610, 47 Law. Ed. 567.

'7. Bear Lake County v. Budge [Idaho] 75

Pac. 614. Mailing a. copy of a summons by

order of court to the defendant's “last

known address" without the state, as stated

in the complainant's afildavlt. is a sufficient

service, under California Pol. Code, § 52 and

Code Civ. Proc. §§ 412, 413. San Diego Sav.

Bank v. Goodsell. 137 Cal. 420, 70 Pac. 299.

The word "residence" as used in some of

these statutes includes a temporary resi

dence, and service may be made by an order

of publication by mailing a copy of the sums

mons and complaint to the defendant at the

place of such residence, under B. & C. Comp.

Or. §§ 66 & 67. McFarlane v. Cornelius, 4:;

Or. 613. '73 Pac. 325, 74 Fee. 468.

8. Code Civ. Proc. Cal. § 134. does not pro

hibit the doing of ministerial nets on Sun

day, Heisen v. Smith, 138 Cal. 213, 71 Pac.

180.

0. Under 2 Ball, Ann. Codes & St. Wash.

§ 4878. VVoodham v. Anderson, 32 Wash. 500,

73 Pac. 536.

10. Code Civ. Proc. N. Y. § 2524. does not
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Suflict'ency of order and publication.—The order and publication must show

the names of the parties and the subject-matter of the litigation,“ and must suffi

ciently specify a proper return day," and must be of process which has been

issued, unless issuance is waived."

The court may deny plaintiff’s motion to file proof of publication of summons

nunc pro tune.“ The publication of a warning order in Arkansas is not a valid

service, unless the clerk makes such order on the complaint."

Personal service in lieu of publication.—In some jurisdictions it is expressly

provided that personal service on the defendant without the state shall be equiva

lent to service by publication, in divorce and other proceedings.“ But it is not

required that copies of the affidavit and order should be served with the summons,"

except in divorce cases, when the order of publication must be served therewith."

An aflidavit supporting such personal service must be in the form prescribed

by statute; otherwise the service confers no jurisdiction over the defendant." In

some jurisdictions, the affidavit required in publication of process is not neces

sary;’° though in other jurisdictions it is otherwise."

§ 6. Return and proof. Official return. By unoflicial persons—An officer’s

return of process must affirmatively show everything necessary to constitute a valid

service.22 It must show a service of a true copy of the process on each of the de

fendants23 by himself in person, and not by and through a private person.’M

require it to be complete more than eight

days before. In re Denton. 40 Misc. [N. Y.]

326. Section 2520, requiring a service eight

days before, applies only to personal service.

In re Denton, 86 App. Div. [N. Y.] 359.

11. Otherwise it gives no jurisdiction of

the person of the defendant. Donaldson v.

Nealis, 108 Tenn. 638. 69 S. W. 732.

12. An order of publication for six con

secutive weeks and requiring the defendant

to appear and answer on or before the last

day prescribed for publication sufficiently

specifies the time to appear and answer.

McFarlane v. Cornelius, 43 Or. 513, 73 Pac.

325, 74 Pac. 468. A service by publication

requiring appearance sixty days after service

is insufficient under Laws 1901. p. 384. c.

178. i 1. subd. 2, requiring appearance within

sixty days after date of first publication,

exclusive of such day. Smith v. White, 32

Wash. 414, 73 Pac. 480. Requiring appear

ance within sixty days from the date of the

first publication does not give the court

jurisdiction to enter judgment. Woodhnm

v. Anderson, 32 Wash. 500, 73 Fee. 536. But

where the summons is nearly complete be

fore such statute goes into effect, it is not

affected thereby and if such summons re

quires an appearance within sixty days after

the date of first publication. instead of after

completion of publication, it is insufficient,

under 2 Ball. Ann. Codes & St. § 4878. Id.

18. An order for the publication of pro

cess, which has not been issued. or issuance

waived. does not give the court jurisdiction;

publication of notice of attachment and

summons. which is merely filled out but not

issued. Under Code N. C. M 199, 161. 348. 219.

8: 352. McClure v. Fellows, 131 N. C. 509.

14. Where the Judgment roll contained no

proof of the service of the summons by pub

lication. Stai v. Seiden. 87 Minn. 271, 92

N. W. 6.

15. Under Sand. 8: H. Dig. Ark. § 5679,

providing that where summons cannot be

served, the clerk shall make an order on

the complaint warning the defendant to ap

pear. Beidler v. Beidler [Ark.] 74 S. W. 13.

16. 2 Ball. Ann. Codes & St. Wash. § 4879.

Jennings v. Rocky Bar G. Min. Co.I 29 Wash.

726, 70 Pac. 136. R. 3.110. 1899, § 582. Hed

rix v. Chicago, R. I. & P. R. Co. [Mo. App.]

77 S. XV. 495. Leaving the summons and

complaint in attachment proceedings at de—

fendant's dwelling house in another state,

in the presence of a member of his family

over fourteen years of age, is not a person

al service out of the state equivalent to

service by publication. under Comp. Laws N.

D. 1887, § 4900. providing for such service.

First Nat. Bank v. Holmes [N. D.] '94 N. W.

764.

17.

1075.

18. A statute requiring the order of pub

lication to be served personally with the

summons in divorce cases does not apply to

other cases [Laws S. D. 1893, c. 75, 5 1]. Al

len v, Richardson [8. D.] 92 N. W. 1075.

19. Under R. S. Mo. 1899, §§ 582 and 675.

an aflidavit omitting the phrase “in the

state" is void. Hedrix v. Chicago, R. I. &

P. R. Co. [Mo. App.] 77 S. W. 495.

20. Under 2 Ball. Ann. Codes & St. Wash.

§§ 4877, 4879. Jennings v. Rocky Bar G.

Min. Co., 29 \Vash. 726, 70 Pac. 136.

21. Service on a nonresident under the

provisions of Laws Minn. 1901, p. 68, c. 63, i

1. by sending the summons to the county in

which the defendant resides is simply a

substitute for service by publication. and

must be predicated upon a. strict compliance

with the provisions of G. S. 189-1, § 5204. in

reference to publication. Spencer Co. v.

Koeil [Minn] 97 N. W. 974

22. An officer’s return of service on a

railroad company in garnishment proceed

ings must show service on the nearest sta

tion or freight agent. Antonelli v. Basile, 93

Mo. App. 138.

23. Showing delivery to C. R. and M. 11.,

Allen v. Richardson [8. D'.] 92 N. W.
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Where the service was on minors and guardians, a return showing such service

but without designating the guardian as such, is sufficient." In case of a sub

stituted service, it should show that all the statutory requirements have been com

plied with, as that a copy of the petition was served with the summons}6 or that

in divorce proceedings a copy of the notice of an order to appear was mailed to

the defendant “prepaid” and that the proper inquiries as to the defendant’s resi

dence were made ,2’ but it need not state the name of the member of the family

with whom the copy was left.”8

The sheriff’s return must be made within the time prescribed by statute.”

In case of service by unofficial persons, the return is by an aflidavit showing

the facts necessary to constitute the service.”

Though the acts of a sheriff in making service must be evidenced by his own

return and not by testimony of third parties,31 yet such testimony is admissible,

to support the service, to show collateral facts independent of the sheriif’s return,

and not involving his actions."

Return of service on corporations—A proper return of service on a corpora

tion should set out a service on a proper officer or agent at the oflice or place of

business of the corporation in the county, or, if not so served, then the facts should

be afiirmatively returned which will bring the“ service within some of the methods

prescribed by statute." Where served upon a subordinate oificer or agent, it must

show that service upon a superior oflicer could not be had,“ and must show in

the within defendants, is insuflicient. Rus

sell v. Butler [Tex. Civ. App.] 71 S. W. 896.

24. A return showing service of a. citation

on a corporation by and through an officer

thereof is insufficient to show proper service.

Tex. H. M. F. Ins. Co. v. Bowlin [Tex. Civ.

App.] 70 S. W. 797.

26. Melcher v. Schluter [Neb.] 98 N. W.

1083.

26. Under 3.8. Mo. 1899, i 570.

Caster. 174 M0. 289. 78 S. W. 576.

27. Under 1 Gen. St. N. J. p. 405. 5 172.

and chancery rule 69. if the affidavit as to

service does not show prepayment of a copy

of the notice of the order to appear. and

only shows inquiry of the complainant’s rel

atives as to the defendant's residence, and

it does not appear from the papers that the

defendant received notice in fact, the service

is insufficient Barker v. Barker, 68 N. J.

Ed. 598.

28. Box v. Equitable Securities Co. [Ark.]

73 S. W. 100.

29. It is no defense for a. failure to do

so that he was under the impression that the

process was returnable at a later date, and

that he was trying to obtain service. Bell

v. Wycot‘f. 131 N. C. 245.

80. Stating in an affidavit by one other

than the sheriff serving the summons. that

he had served it by leaving a copy of it and

of the complaint at the defendant's usual

place of abode in a certain city does not im

port that the defendant has any other resi

dence. and raises no presumption that such

verified service is not sufficient. N. W. & P.

H. Bank v. Ridpath. 29 Wash. 687. 70 Fee.

139. And since the sheriff's return in such

case. that he was unable to make personal

service on the defendant becaue he could

not be found in the county, and that on in

formation he believed his residence to be

in another state. raises no conclusive pre

sumption of nonresidence, the affidavit will

Feurt v.

not be overthrown thereby. Id. Testimony

of one making service that he left true cop

ies of the summons and complaint at de

fendant's house, supplies omissions in this

respect in his affidavit of the service. Id.

81. Baham v. Stewart Bros. & Co.. 109 La.

999.

32. Citation. Baham v. Stewart Bros. &

Co., 109 La. 999.

33. Park Bros. d: Co. v. Oil City Boiler

Works. 204 Pa. 453. A sheriff's return of

service on a railroad company showing de

livery of the process to a person in charge

of a business ofiice on the company's line,

without stating that it was the defendant

company's office. shows insufficient service.

Vickery v. Omaha, K. C. & E. R. Co.. 93 Mo.

App. 1. Reciting that he had served the

defendant, a certain corporation. by serving

its superintendent, naming him. is sufficient.

Southern Bell Tel. & '1‘. Co. v. Earle, 118 Ga.

506. A return showing service on the “vice

presldent and managing agent" of a corpora~

tion was sufficient. where the person served

was the managing agent but was no longer

vice-president. Coast Land Co. v. Or. Pac.

Colonization Co. [Or.] 75 Pac. 884. Where

service was required to be at the usual place

of abode or principal oflice of the corpora

tion. service at the dwelling of the president,

“in the presence of a certain white adult

person" and also on defendant president of

the company in the same manner, was held

sufficient. State v. Bay State Gas Co. [Del.]

57 Atl. 291.

34. Where the statutes provide that serv

ice may be had by leaving a copy with the

person in charge of any business office of

the corporation in case the president or chief

officer cannot be found. but that the absence

of such officer must he expressed in the re

turn, such statement in the return is juris

dictional in case service is not on the chief

officers [R. S. Mo. §§ 995. 996]. Rixke v. W.

U. Tel. Co., 96 Mo. App. 406, 70 S. W. 265.



2 Cur. Law. PROCESS § 6. 1273

formation other than the mere statement of the person on whom it was served

that he was the corporation’s agent.“

A return of service against a foreign corporation must show the facts warrant

ing the service and the manner in which it was served, as that the corporation,

whose officer or agent is served, was at the time doing business in the state," and

that the ofiicer upon whom the process was served is an inhabitant of the district

or has become subject to the jurisdiction of the court.“n But it need not show

all the facts required by statute to authorize service of summons on any agent;

they may be shown in the record.“

Amendment of return—The insufficiency of a return of service is not ground

for abatement since amendable.“ The sheriff with aid of a written memorandum

may be allowed to amend his return,‘0 within any length of time,“ upon proof

of facts that he had made a wrong return and that the amended return should

have been made in the first instance.‘2 The right to amend may be established

by matter in pais.“

The allowance of such amendment is a matter of judicial discretion.“

Impeachment or contradiction of return.—A sheriff’s regular return in some

jurisdictions is conclusive as to the facts therein stated as against parties to the

action in which the process was served and cannot be overcome in collateral pro

ceedings;“ though in other jurisdictions it is Considered merely as prima facie

evidence of such facts, and may be rebutted.“ But in a direct attack the return

is considered as prima facie evidence only, and parol evidence is admissible to im

peach it,“ as in an action to restrain the collection of a default judgment,“ or on a

85. White House Mountain G. Min. Co. v.

Powell, 30 Colo. 397, 70 Pac. 679.

30. Under R. 8. Mo. 1899, 5 570, subd. 4,

recital of delivery of copy of the summons

to the president without showing the non

existence of an ofl‘lce or place of business in

the state, is not sufllcient. Zelnicker Supply

Co. v. Miss. Cotton Oil Co. [Mo. App.] 77 S.

W. :21: Cent. G. & S. Exch. v. Board of Trade

[C. C. A.] 125 Fed. 463.

37. A return that the secretary and gen

eral manager of a. foreign corporation was

served is not suflicient if it does not state

that defendant is an inhabitant of the dis

trict or has become subject to the jurisdic

tion of the court. and such facts do not ap

pear from the record. Scott v. Stockholder-5'

Oil Co., 122 Fed. 835.

38. Civ. Code Proc. Ky. § 51. subd. 6. Nel

son Morris & Co. v. Rehkopf & Sons, 25 Ky.

L. R. 352. 75 S. W. 203.

89. On proper showing of facts: against

a foreign corporation. Zelnicker Supply Co.

v. Miss. Cotton Oil Co. [Mo. App.] 77 S. W.

321. An oihcer's amendment. of his return

of service on a citation (or a mechanic's

lien, which shows a return within the pre

scribed time justifies a denial of a motion to

dismiss on the ground that the citation was

not served within the prescribed time. Haw

kins v. Boyden, 26 R. I. 181.

40. State v. Jenkins, 170 Mo. 16, 70 S. W.

152.

41. It may be amended after ten years.

Judd v. Smoot, 98 Mo. App. 289.

42. By referee. Camp v. First Nat. Bank

[Fla] 33 So. 241.

48. It need not be based on the record.

Judd v. Smoot, 93 Mo. App. 289.

44. The court may use its sound discre

tion in amending or refusing to amend a

sheriff‘s return after judgment, under R. S.

Mo. 1899, M 657. 660. Feurt v. Caster, 174 M0.

289. 73 S. W. 576. It is not an abuse of such

discretion for the court to refuse. after judg

ment, to amend the sheriff's return of a

substituted service where he cannot remem

ber with whom he left the process. Id.

45. A sheriir’s return of constructive serv

ice is not. overcome by an affidavit of the

defendant and his wife. upon whom the

service was made five years after, that such

service was not made; especially where the

defendant had previously made affidavits in

the action stating that he was defendant

therein. 1]]. Steel Co. v. Dettlai'f, 116 Wis.

319, 93 N. W. 14. A marshal‘s return of

personal service cannot be controverted by

an affidavit that such service was not made.

Long Branch Pier 00. v. Crossley, 40 Misc.

[N. Y.] 249,

48. It is the settled law of Nebraska that

a false return of service of process may be

impeached by extrinsic evidence. and that

where the attempted service fails to reach

the party to be served in any way a judg

ment founded thereon is absolutely void and

open to collateral attack. Baldwin v. Burt

[Neb.] 96 N. W. 401.

41. In an action in a district court to set

aside a justico's Judgment. Carpenter v.

Anderson [Tex. Civ. App.] 77 S, W. 291.

48. Patterson v. Yancey, 97 Mo. App. 681,

71 S. W. 845. It may be shown in law or

equity to be untrue. Kochman v. O'Neill,

102 Ill. App. 475. A judgment founded there

on should not be set aside for failure of

service except upon clear and satisfactory

lproof. N. W. d: P. H. Bank v. Rldpath, 29

iWash. 687, 70 Fee. 189.



1274 PROCESS § 7. 2 Cur. Law.

motion to vacate a judgment for want of service.“ An officer’s return is con

clusive in certiorari.“

Proof to overcome a sheriff’s return must be clear and satisfactory.u

Parol evidence may be admitted to explain the return, where there are more

than one person, in the community, of the name against which the process is

directed.“2

Traverse of return in Georgia.—-In this state the statutes expressly provide

that an official return may be contradicted by a traverse, to which proceeding the

official making the return must be a party ;‘3 otherwise the defendant cannot testify

to the untruth of the sheriff’s return.“ Plaintiff has no concern with, and cannot

object to, the manner in which an officer whose return of service has been traversed.

is made a party.“

Proof of service by publication.—Proof of service by publication should be

made by affidavit of the printer of the newspaper in which the process is published,

within the prescribed time," and by a certificate of the clerk that he mailed, within

the prescribed time, a copy of the order of publication to the defendant, where

such mailing is required."

§ '7. Defects, objections, and amendments. In gcneral.—Jurisdiction may

sometimes be conferred by a defective service,“ but no jurisdiction can be conferred

where there is no service.“

Defects in an officer’s return must not be confused with defects in the pro

cess. Greater jurisdictional weight is attached to the latter than to the former,

and consequently greater latitude is allowed in correcting defects in the return.

than in the process itself.“ The process itself is the important legal fact upon

which the validity of a judgment rests, while the return is simply evidence in

respect to that fact.“1

Allarations—Amcndments.—Thc change or alteration of a summons after it

is issued renders it void.Ml

Where an original process is defective by an omission, the court may allow it

to be amended."

49. And evidence is produced to show

whether or not service was made. Parker v.

Van Dorn Iron Works. 23 Ohio Circ. R. 444.

50. And the defendant cannot excuse a

failure to appeal on the ground that the

summons was not in fact regularly served.

McAnaney v. Quigley. 105 Ill. App. 611.

51. Kochman v. O'Neill. 102 Ill. App. 475;

N. W. & P. H. Bank v. Rldpath. 29 Wash. 687.

70 Fee. 139. _

52. An officer. serving the process, may

point out in court the person upon whom he

served it. This does not contradict his re

turn. Reid v. Mercurio. 91 Mo. App. 673.

58. The service of a copy of e. traverse. to

the sheriff's entry of service. on the sheriff

by a private individual, does not make him

a party thereto; where an affidavit of illegal

ity is filed. Parker v, Mediock. 117 Ga. 813.

Such a. traverse may be stricken where the

officer is not. made a party nor given notice

of its filing. O'Connell Bros. v. Friedman,

K. & Co.. 118 Ga. 831.

54. Though an affidavit of illegality on

the ground that the defendant had not been

served is also filed. Parker v. Medlock, 117

Ga. 813.

55. Branan v. Nashville.

C0. [Ga] 46 S. E. 882.

56. Failure of a printer to make affidavit

to the publication of process in his news

C. & St. L. R.

If the amendment is filed within the time prescribed by statute.

paper within the time prescribed by statute

does not prevent the court from rendering

judgment, if the affidavit is made before de—

cree. B. & C. Comp. [Or.] 5 788. requiring

such affidavit within six months after publi

cation is directory oniy. McFarlane v. Cor

nelius. 43 Or. 513. 78 Pac. 325. 74 Fee. 468.

57. A certificate of the clerk that he mailed

copies of the order of publication to the ad

dress of the defendant is not sufficient proof

of service upon either of two nonresident

defendants. under R. S. Fla, § 14-15; and i

l413.-2; Acts 1893. c. 4129. \Vyily v. San

ford L. & '1‘. Co. [Fla.] 33 So. 453.

58, 60. Vickery v. Omaha, K. C. & E. R.

Co.. 93 Mo. App. 1.

00. A citation is a matter separate and

distinct from the sheriff's return. A citation

may be thoroughly legnl, while the return

may fail in making the recitnls the sheriff

ought to make; and on the other hand. the

return may be beyond criticism and yet the

fact be that no legal citation has been made.

Baham v. Stewart Bros. 8: Co.. 109 La. 999.

61. Baham v. Stewart Bros. & Co.. 109 La.

999.

62.

825.

68. Where a writ omits to state the dam

ages claimed in the ad damnum clause. Un

der act Conn. 1889 (Pub. Acts 1880. p. 61. c.

Strowbridge v. Miller [Neb.] 94 N. \V.
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the plaintifi is entitled to it as a matter of right," but a void process is not amend

able.“

An amendable process is of the same effect in reference to acts already done

as if amended." -

When objections made.—Objection to the validity of process should be made

before confirmation of a default."

How objections madc.—Objections to process for defects or irregularities may

be made by a special appearance to object to the jurisdiction of the court.“ For

defects that do not appear on the face of the process or return, the proper form of

objecting is by plea in abatement,” and not a motion to quash.’0 But for defects

that are apparent on the face of the process or return, the proper remedy is a mo

tion to set aside the process or judgment.“

A defect in the service or sheriff’s return isporation may be set aside on rule.’2

Irregular service of process on a cor

no ground for quashing process or ahating the suit ;" the motion should be to set

aside the service.“

not be taken by answer."

But an objection to the form or sufficiency of the process can

Wai'ver of irregularities—Since the only use of process is to bring the parties

into court, an irregularity of service of process is waived by the defendant’s volun

tary appearance in court, and answering to the merits of the case," and the court

110; G. S. 1902, i 643), Sanford v. Bacon, 75

Conn. 641. By the omission of the clerk's

signature. Aultman & T. Mach. Co. v. Wler.

67 Kan. 674, 74 Pac. 227. A summons inad

vertently made returnable on Sunday may be

amended so as to make it returnable on the

Monday following. Lawrence Harbor Colony

v. American Surety Co. [N. J. Law] 67 Atl.

390. A copy of the ummons served on de

fendant was dated February 26. and made

returnable February 10. When served, plain

tiff's clerk offered to correct the return date.

Held, the court acquired no Jurisdiction oi!

person of defendant. Mut. Alliance Trust

Co. v. Greenberger. 86 N. Y. Supp. 729.

04. Within the first 30 days of the court:

under G. S. 1902, § 639. Sanford v. Bacon, 76

Conn. 541.

05. Neal-Millard Co. v. Owens. 118 Ga. 670.

06. Writ of execution. Brann v. Bium, 138

Cal. 644, 72 Pac. 168.

67. It cannot be reserved as grounds for

an action of nullity. Baham v. Stewart Bros.

8: Co., 109 La. 999.

88. A special appearance to contest juris

diction is sufficient to contest an affidavit's

sufficiency for an order of publication. Co

iumhia Screw Co. v. Warner Lock Co., 138

Cal, 445, 71 Fee. 498. But see Barnes v. Bos

ton Inv. Co. [Neb.] 94 N. W. 101.

60. A sheriff's return of service valid on

its face. Lamb v. Russel, 81 Miss. 382.

70. A sherii‘f‘s return, in an action in

which the defendant‘s name is not given cor

rectly, cannot be quashed, for that reason,

on an affidavit not giving his true name.

Plea in abatement showing the true name

is the proper remedy in such case. VViihite

v. Convent of Good Shepherd, 25 Ky. L. R.

1375. 78 S. W. 138,

71. Notice oi! a motion to set aside an or

der of publication for irregularities need not

state them. it they are merely jurisdictional

imperfections: that the affidavit on which

the order was granted did not show that an

attachment had been Issued. W’ilson v.

Lange. 40 Misc. [N. Y.] 676. Where process

served on a. defendant names a wrong return

day, and he acts on the beliei’ that the day

given is the right one. and authorizes no one

to appear for him, a default judgment as to

him thereon should be set aside. Patterson

v. Yancey, 97 M0. App. 681, 71 S. W. 845.

The legal sufficiency of a service, upon a re—

turn and facts shown by the record. may be

questioned in a motion to set aside the re

turn. Scott v. Stockholders' Oil Co., 122 Fed.

835. Evidence held insufficient to establish

an agency 0! a fraternal insurance company~

upon whom service could be made. on a mo

tion to set aside a service upon one. as the

managing agent of such company. Moore v

Monumental M. L. Ins. Co., 77 App. Div. [N

Y.] 209.

72. Plea in abatement is not necessary.

Park Bros. & Co. v. Oil City Boiler Works.

204 Pa. 453.

78. Summons ad respondendum. Silver

Springs, 0. d: G. R. Co. v. Van Ness [Fla]

34 So. 884.

74. Summons ad respondendum. Engelko

& F. Mill, Co. v. Grunthal [Fla.] 35 So. 17.

76. Summons. Nellls v. Rowles. 41 Misc

[N. Y.] 313.

70. Department of Health v. Babcock, 84

N. Y. Supp. 604. Entering a special appear

ance to deny jurisdiction. and four days

later filing a. general demurrer and a. full

answer to the merits. Barnes v. W. U. Tel

Co., 120 Fed. 550. An appearance and an

swer by attorney waives a defect in the

summons returnable at a wrong term. Pat

terson v. Yancey, 97 Mo. App. 681, 71 8. KY.

845. And a denial in an answer that defend

ant is a nonresident upon whom substituted

service may be had under Civ. Code Ky. §

51, subd. 6, is immaterial. Guenther v. Amer

ican Steel -Hoop Co.. 25 Ky. L. R. 795, 76 S.

W. 419. Where he appears in person and

by attorney and agrees to a continuance.

Honeycutt v. Nyquist, Peterson & Co. [“’yo.]

74 Pac. 90. Where he files a motion to quash

and dismiss, and states that he has not been

sued by his true name. giving it. Id. Cave

ators appearing and going to ""11 in =1 Dro

ceedlng to probate a will waive a. detect in
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cannot make an ex parte order permitting the defendant to withdraw such appear

ance." Illegality in service is waived only by a plea to the merits, without in

sisting upon the illegality." As to what constitutes a general appearance sufiicient

to amount to a waiver see the footnote." _ -

But irregularity in service of process is not waived by a special appearance to

object to jurisdiction acquired by such service,"'0 nor where he thus specially ap

pears by an answer to the merits, after a motion to set aside the service is denied,“

nor by appealing from a decree entered by the court upon the merits, but with

holding its judgment upon its jurisdiction ;'2 nor does defendant waive such de

fects by pleading to the merits, in the same paper in which he excepts to the pro

cess.” The mere fact that the defendant makes, what he calls a special appear

ance, does not make it so, if matters are thereby brought into issue involving the

merits of the case.“

§ 8. Privilege and exemptions from service—A person brought into a state

by extradition on a criminal charge is privileged from service of process in a civil

suit against him in the jurisdiction in which he is tried."

privilege."

But he may waive this

As a rule members of state legislatures are exempt from service of process

while going to, attending, and returning from the sessions. But in Nebraska, no

distinction is made, as to the service of process, between members of the legisla

ture and any other person."

Parties to an action are generally exempt from service in the jurisdiction to

which they go to attend the trial of the cause."

notice of publication. Leach v. Burr. 188 U.

S. 510, 47 Law. Ed. 567. Technical defects in

.1 summons are of no consequence alter the

party has appeared in court. Stryker v.

Pendergast, 105 Ill. App. 413.

Appearance. 1 Curr. Law, p. 201.

77. Insurance '1‘. & Agency v. Failing, 66

Kan. 336, 71 Fee. 826,

78. Cent. G. & S. Exch. v. Board of Trade

[C. C. A.] 125 Fed. 463.

78. Filing answer after motion to quash

summons is overruled. Morris v. Heaiy Lum

ber Co. [W'ashJ 74 Pac. 662. Nonresident de

fendants voluntarily coming into court after

decree, and joining in a. motion for s. new

trial, on other grounds than the defective

service. Clark v. Brotherhood of Locomo

tive Firemen, 99 Mo. App. 687, 74 S. W. 412.

Appeal to a. reviewing court. Louisville &

N. R. Co. v. Chestnut 8: Bro., 24 Ky. L. R.

1846, 72 S. W. 351. The prosecution of a

writ of error from a. judgment rendered on

detective service, upon a remanding of the

cause to the lower court. Drew Lumber Co.

v. Walter [Fits] 34 So. 244. An appearance

will be presumed to have been authorized,

on appeal. Department of Health v. Bab

vock, 84 N. Y. Supp. 604.

But appearance is not established by a.

motion to quash service and strike out the

suggestion of damages filed by the plaintiff,

where it is clear that such was not the in

tention of defendant's attorney (Thomson v.

Achorran Mill. Co. [Mich.] 94 N. W. 188).

nor by the mere filing by a corporation or

an amdavit made by a trustee where he had

not been served with process (Taylor 8; Co.

v. Southern Pac. Co.. 122 Fed. 147); nor by

acceptance of service by the defendant‘s at

torney ot a. motion for an order to sell at

The same is true of a nonresident

tached property (Honeycutt v. Nyquist, Pe

terson & Co. [Wyo.] 74 Pac. 90).

80. Cent. G. 8: S. Exch. v. Board oi! Trade

[C. C. A.] 125 Fed. 463; Drew Lumber Co. v.

Walter [Fla] 34 So. 244; Linton v. Heye

[Neb.] 95 N. W. 1040.

81, 82. Cent. G. & S. Exch. v. Board of

Trade [C. C. A.] 125 Fed. 463.

83. Under R. B. Tex. art. 1262, allowing

defendant to plead as many several matters

as he thinks necessary for his defense. and

are pertinent, provided he flies them all at

the same time. Pyron v. Grant, 31 Tex. Civ.

App. 405, 72 S. W. 101.

84. Where made on the grounds that the

action was one in personam and that the

judgment. the basis 01! the action, had be

come dormant. Thompson v. Pteii'ifer, 66

Kan. 368, 71 Fee. 828.

85. B. 8. Ohio, 5 6457. White v. Marshall.

23 Ohio Ciro. R. 376. Where, after giving

bail, voluntarily returned for trial. and was

acquitted, and intended to return to his home

on the first train leaving the place of trial.

Murray v. Wilcox [Iowa] 97 N. W. 1087.

86. Which he does by filing a motion for

bail, upon which an issue of tact is raised

as to a complete defense to the action.

White v. Marshall, 23 Ohio Circ. R. 376.

87. A legislator may be served with sum

mons while in the state capital to attend the

legislature. Berlet v. Weary [Neb.] 93 N. W.

238.

88. But the managing oihcer of a corpora

tion. within the state to attend a sale of

land under a. decree of the tederal court, is

not exempt from service oi! process, as in

attendance on a judicial proceeding. though

the corporation was a party to the action

under which the sale was had. Greenleat v.

People's Bank, 138 N. C. 292.
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attorney, in the state to represent his client, when they are actually in attendance

in court in the due course of their employment as attorneys."

A nonresident witness brought into a jurisdiction by a subpoena is generally

exempt from service of process in another proceeding,"° though not where he ap

pears vol untnrily.“ But this rule does not apply where the process is served on

the witness, merely as the agent of another.”

9. Abuse of process—An action for the malicious abuse of legal process

will lie for the improper use of legal process, after it has been issued,"8 not for

maliciously causing it to be issued,“ nor for a regular and legitimate use of it,

thoughwith a bad motive."

in an action for its abuse."

Process is assumed to be regular and legal in form

An action for abuse of process may be barred by the statute of limitations, the

statute beginning to run from the time the acts constituting the abuse were com

mitted."

Punitive damages may be recovered for the malicious abuse of civil process.“

80. Under Code N. C. 5! 641. 1367, 1735.

Greenleaf v. People's Bank, 183 N. C. 292.

90. While going to, returning from, or

during attendance in court, in obedience to

the subpoena [Civ. Code Prue. Ky. § 542].

Currie Fertilizer 00. v. Krish, 24 Ky. L R.

2471, 74 S. W. 268.

91- Currie Fertilizer Co. v. Krish, 24 Ky.

L. R. 2471, 74 S. W. 268. As a person volun

tarily in the state to Lostin as a witness in

an appeal which he had taken trom a judg

ment. Lewis v. Miller, 24 Ky. L. R. 2533, 74

S. W. 691.

Oil- It does not prevent service or process.

in an action against a. corporation, on an

ofl'lcer thereof attending court as a witness.

Currie Fertilizer Co. v. Krish, 24 Ky. L. R.

2471, 74 B. W. 268.

03. Bonney v. King, 201 Ill. 47. 86 N. E.

377. Extorting money from defendant, under

arrest, and inducing him to procure a. release

of certain litigation by his father against

the plaintiff. under fear of being taken to

another county on the warrant of arrest. is

an improper abuse of process Foy v. Barry,

87 App. Div. [N. Y.] 291. Entering a house. the

doors of which were locked, through a. closet

door on the porch and swinging windows,

and serving summons 'in a civil action on

a person, while sick in bed. is an abuse of

process. Foley v. Martin [0111.] 71 Fee. 165.

Petition held to sufficiently set forth a. cause

of action for malicious abuse oi! bail process.

Woodley v. Coker [Ga.] 46 B. E. 89. An

averment that a person made the affidavit

upon which the process was issued, but there

is no charge that he either instigated or had

cognizance of the acts averred, or that the

process was to be used for such purpose, does

not state a cause of action for abuse of pro

cess against him. Warrant of arrest. Foy

v. Barry, 87 App. Div. [N. Y.] 291. Honestly

making use of garnishment proceedings in

another state. by assignment of the claim, in

order to evade exemption laws 0! his own

state does not constitute an abuse of pro—

cess by the defendant. Before Laws 189?.

(Wis) c. 57, prohibiting such a. transfer.

Leeman v. McGrnth, 116 Wis. 49. 9! N. W.

425. A creditor ignoring a. gratuitous prom

ise to grant indulgence. and suing for a bal

ance due, does not abuse legal process,

though he knowingly sues for a greater

amount than is due, provided he does not

sue maliciously, Hendricks v. Middlebrooks

Co., 118 Go. 131. An inference of malice is

warranted by his knowingly and grossly

overstating the amount of his claim, in an

aflidavit for an attachment. Tamblyn v._

Johnston [C. C. A.] 126 Fed. 267.

In Georgia, there may be an action for

malicious use of process, in a civil suit, where

the defendant is arrested or his property at

tached. Woodley v. Coker [6a.] 46 S. E.

89. A judgment of a court of competent

jurisdiction, unless obtained by fraud, and

though reversed by a higher court, is con

clusive evidence of probable cause {or the

issue of process, in an action for malicious

abuse 0! legal process. Ga. L, & T. Co. v.

Johnston, 116 G& 628. Where 0. Judgment

creditor causes successive garnishments to

be served attaching exempt earnings at the

debtor, with the purpose of harassing the

debtor's employer and causing his discharge,

knowing such earnings to be exempt. and the

debtor is finally discharged, such creditor is

liable for malicious abuse of process. Coop

er v. Scyoe [Mo. App.] 79 S. W. 751.

D4. Bonney in King, 201 Ill. 47. 66 N. E.

377. Process may be wrongfully issued with

out necessarily being unlawful. so as to en~

title the one injured to damages. Rogers v.

O‘Barr (Tex. Civ. App.] 76 S. \V. 593. It is

not necessary to over, in an action for abuse

of process, that the process was taken out

willfully and intentionally, for an improper

purpose, or that it was wrongfully and will

fully used for such purpose. Warrant of ar

rest. Foy v. Barry, 87 App. Div. [N. Y.] 291.

96. Bonney v. King, 201 Ill. 47, 66 N, E.

377. “Two elements are necessary to an ac—

tion for the malicious abuse of legal pro

cess; first, the existence of an ulterior pur

pose, and, second, an act in the use of the

process not proper in the regular prosecu

tion of the proceeding." Id.

98. Smith v. Jones {8. D.] 92 N. W. 1084.

97. Montague v. Cummings [Ga] 45 S. E.

979.

98. Woodley v. Coker [Ga] 46 S. E. 89.

Exemplary damages for wrongfully suing

out a process can be recovered only where

actual damages are shown; writ of seques

tration. Rogers v. O’Barr [Tex. Civ. App]

76 S. W. 593.
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PROHIBITION, WRIT OF.

51. Nature,

'Remedy (1278).

§ 1. Nature, function and occasion of remedy.-—The writ of prohibition is

an extraordinary process to restrain illegal acts of inferior courts or the judges

thereof.1 It cannot be issued to bodies not exercising judicial or quasi-judicial

power,2 or contemplating any judgment or other judicial aet.‘ The writ cannot

be used in the place of a bill of equity to prevent a corporation from proceeding

under a void city ordinance,‘ nor in place of quo warranto to prevent the unlawful

exercise of an ofiice.‘ Prohibition does not lie where adequate relief could have

been obtained by appeal.“ Where the object of the writ of prohibition becomes

impossible of attainment pending the proceedings through petitioner’s neglect, the

writ is denied.1 It does not lie where the harm, if any, has already been done.8

Prohibition will not issue in limine where review by other methods may be ade

§2.

58.

The Right to the \Vrlt (1278).Function and Occunlon of

I Practice and Procedure (1279).

quate.’ The writ is premature if respondent court has taken no steps by issuance

of a citation to gain jurisdiction of the relator.m

§ 2. The right to the writ—A writ of prohibition to restrain proceedings

on an information will not lie at the instance of one not interested therein.11

1. The writ has been used to restrain a

justice of the peace from compelling the at

tendance of witnesses to investigate an il

legal information (People v. Tuthill, 79 App.

Div. [N. Y.] 24); to restrain court from pun

ishing disobedience of void order (Koehler

v. Snider, 177 Mo. 546, 76 S. W. 1032); from

assuming jurisdiction of a matter already

under consideration by another court in

the same Jurisdiction (Clark County Ct. v.

Warner, 25 Ky. L. R. 857, 76 S. W. 828): from

proceeding in a case where the service as

appeared from the return was defective and

where it was admitted that the proceeding

was in the nature of an in rem proceeding.

the res not being within the state (Pa. R. Co.

v. Rogers, 62 W. Va. 450). It lies to prevent

action by a. judge disqualified by interest

(State v. Fort [M0.] 77 S. W. 741), even

where his interest would also have been

available after the termination of the suit

as ground for writ of error (Forest Coal Co.

v. Doolittle [W. Va.] 46 S. E. 238). Finding

of no bias. Talbot v. Plrkey, 139 Cal. 326, 73

Pac. 868.

2. Miller v. Davenport [Idaho] 70 Fee. 810.

A ministerial act of an officer cannot be

prevented by prohibition. Issue of bonds by

governor of state. Stein v. Morrison [Idaho]

75 Pac. 246. Arrest of relator by deputy

sheriff. State v. Aucoin, 111 La. 51. The

same rule applies to a judge acting minis

terially. State v. Bradley. 134 Ala. 549.

3. Lodge v. Fletcher, 184 Mass. 238, 68 N.

E. 204.

4. Campbellsville Tel. Co. v. Pattesen, 24

Ky. L. R. 832. 69 S. W. 1070.

5. Board of Education v. Holt [W. Va.] 46

S. E. 134.

0. In re Gates, 117 Wis. 445. 94 N. W.

292; State v. Bazille, 89 Minn. 440. 95 N. W.

211; Aichcle v. Johnson. 30 Colo. 461, 71 Pac.

367; People v. Distrlct Ct., 30 Colo. 488, 71

Pac. 888; State v. Neal. 30 Wash. 702. 71

Pac. 047; Sanford v. District Ct. [Ariz.] 71

Fee. 906: Valentine v. Police Ct., 141 Cal. 615,

75 Pac. 336; Holly Shelter R. Co. v. Newton.

133 N. C. 132; State v. Superior Ct., 32 Wash.

498. 73 Pac. 479.

If

Constitutional provisions. State v. Su

perior Ct., 31 Wash. 96. 71 Fee. 722.

The fact that an appeal is impossible be

cause of the smallness of the amount in

volved will not be sufficient ground for pro

hibition (State v. Superior Ct., 30 Wash. 156,

70 Fee. 230), notwithstanding that the ap

pellate procedure involves extra delay and

expense and that the error is jurisdictional

(State v. Superior Ct., 30 Wash. 700. 71 Pac.

648). But the facts that an appeal from a

tribunal acting beyond its jurisdiction was

not allowed as matter of right, and that

such an appeal would have caused such

delay as to prevent an effectual adjudication

of the controversy, were held sufficient

grounds for a writ of prohibition. People v.

District Ct. [Colo.] 74 Pac. 896. But prohibi

tion has been allowed in some cases where

an appeal seems to have been possible. Low

er court wrongfully attempted to retain pos

session of property by receiver. State v.

Superior Ct., 31 Wash. 481. 71 Pac. 1095;

Forest Coal Co. v. Doolittle [W. Va.] 46 S. E.

238. In this case the point that there was

a remedy by appellate proceedings was not

taken and the court denied the writ on the

merits. State v. Evans, 176 Mo. 310, 76 S. W.

914. Appeal lies where the statutory pro

cedure on arrest and binding over was not

followed. but the trial court proceeded. State

v. Third Judicial Dist. Ct. [Utah] 75 Pac. 739.

7. Appeal bond not filed, and appeal which

it was desired to protect thereby, invalidat

ed. State v. Superior Ct., 32 Wash. 143. 72

Pac. 1040.

8. Sanford v. Dist. Ct. [Ariz.] 71 Pac. 906:

State v. Ausherman [Wyo.] 72 Pac. 200; Ex

parte Joins, 191 U. S. 93: Klingelhoerer v.

Smith'_ 171 Me. 455. 71 S. W. 1008. Applicant

had -been summoned as witness and dis

missed. People v. Mayer, 41 Misc. [N. Y.] 289.

9. E. g., on appeal from mayor's court for

violation of ordinance. State v. Miller, 109

La. 704.

10. State v. Ryan [Mo.] 79 S. W. 429.

11. A witness. People v. Mayer. 41 Misc.

[N. Y.] 289.



2 Cur. Law. PROPERTY. 1279

the petitioner for prohibition cannot be harmed by the illegal proceeding threat

ened, no writ of prohibition will issue.12 If he is a stranger to the proceedings

complained of, the granting of the writ is a matter discretionary with the trial

judge.“

§ 3. Practice and procedure.—As a rule, objection to jurisdiction must be

made in the court complained of before applying for prohibition.“ The prescribed

notice and proof thereof must be shown.“ A body which institutes-contempt pro

ceedings before a court in assistance of its powers is not a necessary respondent

to prohibition against the court from entertaining the contempt case." The appli

cant for a writ of prohibition cannot by his aflidavit controvert the return of the

magistrate and the record." Since prohibition does not reach mere errors, the

decision of the lower court on the facts that it has jurisdiction defeats the writ.“

Where the person whose oflicial acts are complained of ceases pending the pro

ceedings to hold ofiice and the application is dismissed on that ground, no costs

will be given."

PROPERTY."

Definition and nature—Property is the right and interest which a man has

in lands and chattels to the exclusion of others,’1 and the right of disposition is

essential.”

statutory“ uses of the term.

This is probably somewhat broadened by the constitutional" and

Realty 01- personalty.—-I_f a. right is to land, it is realty." Immovability, in

the legal sense, gives to property its character as real, rather than personal,“ and

whether it is immovable is tested by the intention found in all the facts and cir

cumstances.“

12. Gibson v. Superior CL, 139 Cal. 4, 72

Pac. 348.

13. Applicant inhabitant of town through

which R. R. commissioners authorized con

struction of railway. Kilty v. Railroad

Com'rs, 184 Mass. 310, 68 N. E. 236.

14. Knight v. Zahnhiser, 53 W. Va. 370;

State v. Superior Ct., 31 Wash. 410, 71 Pac.

1100; Lindley v. Superior CL, 141 Cal. 220.

74 Pac. 765; State v. Foster, 111 La. 241;

State v. Eby. 170 M0. 497, 71 S. W. 52; Call

hreath v. District Ct., 30 Colo. 486, 71 Pac.

387; People v. District Ct., 80 C010. 488, 71

Pac. 388.

15. An aflldavit 0! notice to the presiding

judge of the court below or his counsel is

required by a rule of the supreme court of

Louisiana. State v. Couvillon, 109 La. 267.

16. State v. Ryan [Mo.] 79 S. W. 429.

11. State v. Aucoin, 110 La. 959.

18. A tribunal, the jurisdiction of which

in a particular case depends upon a fact such

as joint ownership of the parties. may deter

mine that fact so as to bar a. writ of prohibi

tion. 'State v. Ausherman [Wyo.] 72 Pac.

200.

19.

N. E.

People v. Sherman. 171 N. Y. 884, 64

1124.

20. Scope ct title. 0! necessity this title

must be limited to matters of definition and

such specific property rights as have been

here treated. The numberless questions

which may arise will suggest the subject

matter to which they relate, and the titles

treating of such subject-matter should be

consulted. What is property within the due

A chattel real so far partakes of realty that it is not capable of

process clause is discussed in Constitutional

Law, 1 Curr. L. 591.

21. Cyc. Law Dict.. "Property," citing 6

Bin. [Pa] 98; 4 Pet. [U. 3.] 511; 17 Johns.

[N. Y.] 283; 59 N. Y. 192; 31 Cal. 637.

22. Id.. citing 13 N. Y. 396; 70 Mich. 537.

Mining location is assignable property. Wor

then v. Sidway [Aria] 79 . W. 777. A

pledgor's equity in stocks held abroad is

"property" within the state. Kidd v. N. H.

Traction Co. [N_ H.] 56 Atl. 465.

23. The right to let weeds grow on one's

land is not property. St. Louis v. Gait [Mo.]

77 S. W. 876.

24. The right to work is not within

"property" defined as moneY. goods. chattels.

things in action, and evidences of debt [Pen.

Code. i 7]. In re McCabe [Mont.] 73 Pac.

1106. An assignable interest in a. pending

action may be "property," though the right

or action was not. Under Bankruptcy act.

Cleland v. Anderson [Neb.] 96 N. W. 212.

But a right 01' action for tort, even though

pending. is not. Cleland v. Anderson [Neb.]

98 N. W. 1075.

25. Ground rent is.

[Ohio] 69 N. E. 658.

26, 27. Water service pipes and meters

laid in streets held to be personalty. Mu]

rooney v. Obear, 171 M0. 613, 71 S. W. 1019.

Second story of a. building is realty. though

owned separately from the land. and first

story. Madison v. Madison, 206 111. 534, 69

N. E. 625. Hence where a b iiding is ex

pressly made personal, buying ‘ ground lease

does not merge the building into the tee.

Sweet v. Henry. 175 N. Y. 268. 67 N. E. 574.

McCammon v. Cooper
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conversion." Property which is real, because fixed to the land, cannot be made

personal by mere agreement without severance.”

Formulae, processes, plans, information, literary, musical and dramatic pro

ductions—Formulae, secret processes, and plans are property until published,”

irrespective of patentability.‘n A disclosure necessary to protect such rights

is not a publication,”2 but one necessary to use seems to be,‘3 and if plans are

made for a price such property is in the employer.“ A formula may be sold,“

but as against a subsequent purchaser, no right of action arises in favor of

a prior one, unless out of fraud or breach of contract.“‘8 Literary property pub

lished by one holding a contract for concert rights and publication rights for all

countries, but not acting rights," is made free by publication of a complete copy

and promiscuous sale thereof," and a printed notice on the title page forbidding

“production on the stage,” has no effect to curtail the legal consequences of such

a publication.“_ Such consequences are fixed by the law of the place of such sale,

and not of its origin.“ Information, though publicly accessible, becomes property

by prompt collection and compilation, so that it has a commercial value,‘1 and it

does not become free by communication to subscribers, under an agreement to use

it for their own business only, and not to divulge it.‘2 Whether it is eligible to

copyright makes no diiierence.‘8

Lost or abandoned property, or treasure trove, belongs to the finder rather

than to his employer, or the land owner.“

PUBLIC CONTRACTS.“

g 1. Power or Government and Authority § 5. Interpretation and Eli’cct of Public

of Its Ollecrl to Contract (1281).

§ 2. How Initiated (1284).

A. By the Public; Preliminary Statutes

or Ordinances; Advertisements; Pro

posals; Opening and Examination

of Bids (1284).

B. By the Other Party (1286).

l 8. How Closed (1287).

§4. Ennentlnl Provlnionl in, and Condi

tiolu Pertaining to, Public Couture" (1289).

Contracts, and Performance and Discharge

(1290).

. Remedies and Procedure (1293).

. Oi‘ Aggrieved Bidders (1293).

. Against Bidders (1293).

. On the Contract Proper (i298).

. 0n the Bond (1294).

Under Lien Laws (1296).

peow>

Matters common to private contracts,“ or peculiar to particular public bodies,“

or to particular public works,“ are specifically treated elsewhere.

28. Goldschmidt v. Maier,

73 Pac. 984.

29. Buildings. Beeler v. Mercantile CO.

[Idaho] 70 Pac. 943.

80. Process. Stone v. Goss [N. .T. Err. 8:

App.] 55 A11. 736; Wright v. Elsie. 86 App.

Div. [N. Y.] 366.

31. Medical formula. Stewart v. Hook,

118 Ga. 445.

82. The disclosure. necessarily made in

court. of a. secret process does not make a.

publication of it. Stone v. Goss [N. J. Err.

& App.] 55 Atl. 736.

83. Filing architect’s plans as required in

the building department publishes them.

Wright v. Elsie, 86 App. Div. [N. Y.] 356.

34. Architect's plans. Wright v. Elsie, 86

App. Div. [N. Y.] 356.

35, 36. Stewart v. Hook, 118 Ga. 445.

8?. Contracts construed and a. retranster

of such rights held not to have taken place

by a later contract (the opera. Parsiial).

“'agner v. Conrled, 125 Fed. 798.

1 40 Cal. xvii, 38. Dramatic production not

Wagner v. Conried, 125 Fed. 798.

80, 40. Wagner v. Com-led. 126 Fed. 798.

41. Information for contractors respect

ing contemplated works and improvements.

Dodge Co. v. Const. Information Co., 183

Mass. 62, 66 N. E. 204. Ticker service is

property. Board of Trade v. Christie G. & S.

Co., 116 Fed. 944; Nat. Tel. New; 00. v. W.

U. Tel. Co. [C. C. A.] 119 Fed. 297.

42. Dodge Co. v. Const. Information Co.,

183 Mass. 62, 66 N. E. 204, citing many cases.

43. Dodge Co. v. Const. Information Co..

188 Muss. 62, 66 N. E. 204; Nat, Tel. News

Co. v. W. U. Tel. Co. [C. C. A.] 119 Fed. 297.

44. Buried money found in clearing away

debris. Danielson v. Roberts [Or.] 74 Fee.

913. This case discusses the law of treasure

trove as compared with that of lost goods.

45. See Building and Construction Con

tracts.

48. See Counties; Municipal Corporations;

States; Towns; United States.

47. See Highways and Streets; Sewers and

Drains.

enjoined.
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§ 1. Power of government and authority of its officers to contract—It is a.

general principle that the powers of municipal or public corporations are limited

to those expressly granted, and those fairly implied from, or incidental to, their

granted powers, and a reasonable doubt of the existence of a power is fatal to its

being.‘° Any contract, therefore, of a municipal corporation for which there is no

express statutory authority,“ or which is beyond the scope of its powers," or en

tirely foreign to its purpose,“ or which, not being legislatively authorized, is against

public policy," is void." Such a contract cannot be validated by subsequent as

sent or ratification,“ though mere lack of authority in the contracting officer may

be,“ and since persons who deal with public corporations are charged with notice

of the limits to their powers,“ equity will not aid in the enforcement of unau

48- Ft. Scott v. Eads Brokerage Co. [C.

C. A.] 117 Fed. 51. Paving contracts. Hipp

v. Houston, 30 Tex. Civ. App. 573, 71 S. W.

39. Sewer contract. Lamson v. Marshall

[Mich.] 95 N. W. 78.

49. Balch v. Beach [Wis.] 95 N. W. 132;

South Covington Dist. v. Kenton Water Co.

[Ky.] 78 S. W. 420; Caxton Co. v. School Dist.

No. 5 [Wis.] 98 N. W. 231; Mo. & S. W. Land

Co. v. Quinn. 172 M0. 563. 73 S. W. 184.

Negative words in a. statute show an intent

to make its provisions imperative. The

words “not otherwise" held rendered a. stat

ute granting a municipality the power to

contract. imperative. Pac. Elec. Co. v. Los

Angeles, 118 Fed. 746. Where authority ex

ists at the time the contract was entered

into, it is sufficient. Paving contract, ad

vertised for bids for paving with brick.

asphalt, or trap rock, trap rock bid the

lowest. asphalt next. On the day contract

was let petition of requisite number of prop

erty owners was on file asking for asphalt.

Held, contract for asphalt was valid, though

some petitioners changed later. Kronsbein v.

Rochester. 76 App. Div. [N. Y.] 494.

50. Brokerage contract. Ft. Scott v. Eads

Brokerage Co. [C. C. A.] 117 Fed. 51. The

doctrine that only the state can challenge

the right of a corporation to exercise power

beyond the scope of its charter, has no ap

plication to municipal corporations. Schnei

der v. Menasha, 118 “’is. 298. 95 N. W. 94.

The contract of a village, having no power

to employ a supervising engineer for a

definite time. being void, a. city succeeding

such village is not liable for a. breach there

of. Man v. New York. 37 Misc. [N. Y.] 371.

51. Entertainment of citizens and guests.

Com. v. Gingrich, 21 Pa. Super. Ct. 286.

52. Stiiling competition. Pendleton v.

Asbury [Mo. App.] 78 S. W. 651. An agree

ment whereby one on behalf of a county un

dertakes to investigate and discover taxable

property in such county. which through

fraud or_ otherwise has been omitted from

taxation. is not against public policy. Shinn

v. Cunningham, 120 Iowa. 383. 94 N. W. 941.

A contract for aid in the discovery of un

listed property being authorized and made,

an independent and additional contract

thereafter made, for making investigations.

seeing delinquents. etc.. being part of the

work of discovery, is wholly unauthorized

and void. Under Acts 28th Gen. Assam. p.

33, c. 50. the county board of supervisors

may contract for assistance to its proper of

ficers in the discovery of property not listed

and assessed as required by law. Heath v.

Albrook [Iowa] 98 N. W. 619.

Curr. Law, Vol. 2—81,

53. The rule that an ultra vires contract

is void and unenforceable at law or in equity.

is, for obvious reasons, of more imperative

application to acts of municipal, than to

those of private, corporations. Cedar Rapids

Water Co. v. Cedar Rapids, 117 Iowa. 250,

91 N. W. 1081.

54. Murphy v. Clinton. 182 Mass. 198, 65 N.

E. 34; Cedar Rapids Water Co. v. Cedar

Rapids, 117 Iowa, 250, 90 N. W. 746: Id.. 118

Iowa, 234, 91 N. W. 1081; Peck-Williamson

H. & V. Co. v. Steen School Tp., 30 Ind. App.

637. 66 N. E. 909; Wenk v. New York. 82 App.

Div. [N. Y.] 584. There may be ratification.

however, where there was power to con

tract, but the power was irregularly exer

cised. Boulton v. Kolkmeyer, 97 Mo. App.

530, 71 S. W. 639; Bartlett v. Boston, 182

Mass. 460, 65 N. E. 827; Saline County v.

Gage County [Neb.] 97 N. W. 583. The ac

ceptance and use of a sewer by a municipal

ity, with knowledge that it is expected to

pay the costs of its construction. is equiva

lent to original authorization in fixing its

liability. Contoocook Fire Precinct v. Hop

kinton, 71 N. H. 574; Akers v. Kolkmeyer, 97

Mo. App. 520. 71 S. W. 536. But where there

is sufl‘icient to show a contrary intention, a

contract will not be foisted upon the muni

cipality. Howell Elec. L. & P. Co. v. Howell

[Mich] 92 N. W. 940. '

55. Appointment of architects before Laws

1896, p. 751, c. 626. Withers v. New York.

86 N. Y. Supp. 1105.

56. Ft. Scott v. Eads Brokerage Co. [C.

C. A.] 117 Fed. 51; South Covington Dist. v.

Kenton Water Co. [Ky.] 78 S. W. 420: Jewell

Belting Co. v. Bertha [Minn.] 97 N. W. 424;

Danviile, D. R. & L. Turnpike Road Co. v.

Lincoln County Fiscal Court. 25 Ky. L. R.

1162, 77 S. W. 879; Moss v. Sugar Ridge Tp.

[Ind.] 68 N. E. 896. Rule applied to a. grantee

in a deed from the city. Knickerbocker Ice

Co. v. Forty-second St. 8: G. St. Ferry R. Co..

176 N. Y. 408, 68 N. E. 864. A contractor

claimed that the city, by a. course of deal

ing or custom, had held out an official as

having certain powers of contract. Worm

stead v. Lynn. 184 Mass. 425, 68 N. E. 841.

While property owners may challenge the

legality of municipal acts and contracts. on

the ground that proper legal steps have not

been taken, persons who enter into a con

tract with the city stand in a different po

sition. Such a person cannot even make

the defense of ultra vires or total lack of

power on the part of the corporation to make

the contract. Madison v. American Sanitary

Engineering Co., 118 Wis. 480. 95 N. W. 1097.

One who enters into a contract with a public
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thorized contracts, though in case the contract is not expressly prohibited, one

may obtain relief so far as his money or property shall have been used by the

municipality for legitimate corporate purposes." And a municipal corporation

which has retained the benefits of a contract invalid, not because it was beyond

the scope of its powers, but because in the making or performance of the agree—

ment, the power of the municipality was illegally exercised, may be estopped from

denying the validity of the contract, as against an innocent party who has changed

his position in reliance upon the action of such municipality.” But no such es

toppcl can arise in favor of one who knowingly agrees to assist the municipality

in the illegal exercise of its power," or from a violation of duty on the part of

public officials.“0 And while municipal corporations, like individuals, ought, upon

principles of natural justice, to pay for what they receive,“1 they will not be com

pelled to do so when the claimants have expressly contracted that the municipality

shall not be bound.“

It is the policy of the law to encourage the abandonment of illegal projects,”

and a municipality having embarked upon an ultra vires undertaking may prop—

erly refuse to permit the contractor to proceed.“ The contracts of a municipality

must not increase its debt beyond the constitutional limit," and previous provision

for payment is sometimes required.“ Authority to contract for work necessary to

the public health is implied," and a municipality has ordinarily power to contract

for the lighting of its streets," for fire

officer who undertakes to act tor, and to

bind a municipal corporation, or other body

politic. is bound to ascertain the extent

of the authority or the public oflicer with

whom he deals. Wormstead v. Lynn, 184

Mass. 425. 68 N. E. 841.

57. Balch v. Beach [Wis.] 95 N. W. 132;

Beaser v. Barber Asphalt Pav. Co. [Wis.] 98

N. W. 525. Even where the element of pro

hibition is present, it seems a recovery may

be had. it appearing the contract was entered

into in good faith. Clark v. Lancaster Coun

ty [Neb.] 96 N. W. 593. Where a county has

the right to enter into a contract for the cre

ation of a public work and does so, but said

contract is not made in a lawful manner,

one who in good faith furnishes labor and

material is entitled to recover their reason

able value. Cass County v. Sarpy County

[Neb.] 97 N. W. 852.

58. Ft. Scott v. Eads Brokerage Co. [C.

C. A.] 117 Fed. 51; Marion Water Co. v.

Marlon [Iowa] 96 N. W. 883; Cass County

v. Sarpy County [Neb.] 97 N. W. 852; Moss

v. Sugar Ridge Tp. [Ind. App.] 67 N. E. 460;

0corr & R. Co. v. Little Falls, 77 App. Div.

[N. Y.] 592.

59. Ft. Scott v. Eads Brokerage 00. [C.

C. A.) 117 Fed. 51.

00. Oflicer with no authority to so do

had previously for 11 years entered into

similar contracts which the municipality had

recognized as binding. Held municipality

not estopped to deny contract made by him.

Wormstead v. Lynn, 184 Mass. 425, 68 N. E.

841.

81.

57 N.

Moss v. Sugar Ridge Tp. [Ind. App.]

E. 460.

62. Park Ridge v. Robinson, 198 111. 571,

65 N. E. 104.

68. Fairbanks, M. & Co. v. North Bend

[Neb.] 94 N. W. 637.

64. McKee v. Greensburg, 160 Ind. 378. 68

N. E. 1009. Where it appears that a muni

cipality has made payments upon a contract,

hydrants," and power to supply water,

which payments were unauthorized and in

direct violation of law, they may be recov

ered back. Heath v. Albrook [Iowa] 98 N.

W. 619. The rule that money paid volun

tarily cannot be recovered applies to a pub

lic corporation which has paid for publica

tions in excess or the statutory allowance.

Vindicator Print. Co. v. State, 68 Ohio St.

362, 67 N. E. 733.

06. Contract for sewer held not to in

crease municipal debt beyond constitutional

limit. Redding v. Esplen Borough [Pa.] 56

Atl. 431.

08. Where a. city contracts for a public

utility for a. period of years at an annual

cost, this does not constitute a present in

debtedness, within the meaning of statutory

prohibitions against contracting indebted

ness in excess of a. given sum. Cain v. Wy

oming, 104 Ill. App, 538. In Louisiana. con

tracts whereby municipal corporations un

dertake to make provision, in advance, for

such prime necessities as light and water,

and incur obligations therefor. to be met.

from time to time, as those necessities are

furnished, from current revenues, do not fall

within the restrictive operation of the stat

ute which prohibits such corporations from

contracting debts, without providing in the

ordinances by which they are contracted, for

their payment. Blanks v. Monroe, 110 La.

944.

07. Independent of statutory provisions a

municipality has power to construct sewers.

so far as needed to put and keep highways

in suitable condition for public travel. "This

power is incident to the power granted to

lay out. build. and repair highways." Con

toocook Fire Precinct v. Hopkinton, 71 N. H.

574. So also to contract for the removal of

garbage to protect its inhabitants from pes

tilence and disease. Kelley v. Broadwell

[Neb.] 02 N. W. 648.

68. The power to provide lights for

streets, necessarily implies the power to pur
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- light, and other facilities to its citizens,’0 and to lease wharres for the promotion of

commerce has been granted.11 Counsel may be employed when necessary.72

A common council cannot delegate to a member or committee thereof func

tions of a legislative or administrative character, or involving the exercise of judg—

ment and discretion, and the contract of such committee is therefore void," and

a subordinate oflicer of a city has no power to change or modify a contract; the

contract, having been made by vote of the common council, can only be altered or

annulled by the same authority.“

The relation of members of a municipal council to the municipality is one

involving trust and confidence, and its members, therefore, cannot make contracts

with themselves relating to public affairs."

chase it from others, and to enter into a

contract for such services. Davenport G. 8:

E. Co. v. Davenport [Iowa] 98 N. W. 892.

A city being granted the power to contract

for lights for 25 years, a contract for their

supply for such period, is valid. Code 1873,

§ 473, as amended by Acts 22d Gen. Assem. c.

11, p. 16, gives a city such power. Id.

69. A contract by a city to pay rentals for

fire hydrants, at stated times in the future,

is one for a current expenditure. Hence

does not create an indebtedness of the kind

contemplated by the provision of the Iowa

constitution limiting municipal indebtedness.

Centerville v. Fidelity Trust & Guaranty

Co. [C. C. A.] 118 Fed. 332.

70. A grant of power to acquire, own, and

operate street railways, telephone and tele

graph lines, gas. and other works for light

and heat, and to permit the laying of tracks

for street railways. in the public streets,

carries with it power to contract for a sup

ply ot electricity to be used for any such

purposes. Riverside 8: A. R. Co. v. Riverside,

118 Fed. 736. And where it has contracted

for a supply of electricity to be used in

any way it saw fit, a. subcontract to furnish a

portion of such supply to a company, for the

operation of a street railway to be construct

ed by the company, is not on its face ultra

vires. Id. A city may purchase a system of

waterworks subject to an incumbrance pay

able in the future. A law that a city cannot

mortgage or give a lien upon such property

does not change the above rule. State v.

Topeka [Kan] 74 Pac. 647. In Iowa. in

order that a town may enter into a contract

for the construction of waterworks, there

must be a vote taken by ayes and nays. In

the absence of such a. vote a contract en

tered into cannot be ratified. Marion Water

Co. v, Marion [Iowa] 96 N. W. 883.

71. Morgan City v. Dalton [La.] 80 So.

208.

72. The board of supervisors, under a

statute of Mississippi, had power to em

ploy special counsel. although at the time

it had already in its employment counsel

at an annual salary [Code 1892, c. 123]. War

ren County v. Dabney, 81 Miss. 273. A coun

ty board has no power to employ counsel in

a proceeding to which the county is not a

party. Williams v. Broadwater County

Com’rs, 28 Mont. 360, 72 Pac. 755.

78. Jewall Belting Co. v. Bertha [Minrn]

97 N. W. 424. A board of aldermen in pro

curing a public improvement and letting

the contract therefor act not in a legislative

but in an administrative or business capac

ity. Field v. Barber Asphalt Pav. Co., 117

Fed. 925. However, where a city council in

such a matter acts through a committee, a

modification of the contract by on’ly two

members of the committee, the third hav

ing no notice of the meeting, is void. Burge

v. Rockwell City, 120 Iowa, 495, 94 N. W.

1103. The rule that a city cannot exercise

its governmental authority outside its limits

does not apply to the exercise of a right of

a purely business nature. A city bought ad

jacent land from which to obtain stone for

manufacturing crushed rock for city pur

poses. Schneider v. Menasha, 118 Wis. 298.

95 N. W. 94. The St. Louis city charter pro

vided that the assembly should have no

power directly to contract for any public

work, but that the board of public improve

ments should let out such contracts. An

ordinance was passed placing power in the

board of health to contract for the removal

and disposal of city garbage. Held. that this

was a public work. and a contract let by the

latter board was a nullity. State v. Butler

[Mo.] 77 S. W. 560.

74. Directions by a superintendent of

streets as to the performance of a contract

of grading. Becker v. New York, 176 N. Y.

441. 68 N. E. 855. Normile v. Ballard [Wash]

74 Pac. 566. But it is otherwise, where the

legislature in creating a board of' public

works has evinced a purpose to confer on

such board the power to carry out in detail

an improvement which the council has di

rected in general terms. Barber Asphalt

Pav. Co. v. Gaar, 24 Ky. L. R. 2227, 73 S. W.

1106.

75. Suit by a taxpayer to recover money

paid to a member of council on his contract

to superintend the extension of a water

plant. Stone v. Bevans, 88 Minn. 127, 92 N.

W. 520. By statute in Texas, they may not

contract for or become interested in any

claim or demand against the municipality.

Tex. Anchor Fence Co. v. San Antonio, 30

Tex. Civ. App. 561, 71 S. W. 301. Where a

county contracts to pay one, not a county

official, a certain percentage for the collec

tion of a claim due to it, the mere tact that

county oflicials performed part of the work

and were paid out of the percentage for do

ing it will not render the contract void.

Contra Costa County v. Soto, 138 Cal. 57, 70

Pac. 1019. A member of the legislative body

of a city is a city officer, within the meaning

of a. statute making it a misdemeanor for a

city officer to be interested in a contract

with the city. State v. Kelley [Mo. App.] 77

S. W. 996. Contra, People v. Mayer, 41 Misc.

[N. Y.] 368. A determination by a city coun

cil in a specific case based upOn the finding
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A municipality in the letting cf contracts acts as the statutory attorney in

fact of property holders, and is responsible for its acts as such, but its liability is

not fixed until loss falls upon such property holders."

In Kentucky, it is made the duty of the board of commissioners, and not the

superintendent, to contract for insurance on the buildings and furniture of all

charitable institutions."

§ 2. How initiated. A. By the public; preliminary statutes or ordinances;

advertisements; proposals; opening and examination of bids.—In every case of

public contract, there must be a full compliance with charter or statutory provi

sions in order to charge corporate liability," and the prescription by a statute, under

which a municipality is organized or acting, of the manner in which it shall exer

cise one of its powers, limits the right to exercise it to that method, and its use

in any other way is ultra vires of the corporation and void."

Where a statute or ordinance requires the performance by public officers of a

certain specified act, or that it shall be performed in a certain specified manner,

there must be at least substantial compliance with these requirements to render

their acts valid,80 but such a statute or

performed in unessential particulars, and

of that body in a matter in which a discre

tionary judgment was reposed in it, is so far

judicial in character as to be voidable if

any one of the quasi judges who participated

was at the time disqualified by private inter

ests, at variance with the impartial perform

ance of his public duty. Member of the

council also a. stockholder in successful com

petitive bidder for public printing. Drake

v. Elizabeth [N. J. Law] 64 Atl. 248. Under

Q 51, art. 1, c. 18. Comp. St. 1903, prohibiting

county officers from having any pecuniary

intcrest in contracts of the county, an officer

undertaking to perform extra. oflicial serv

ices cannot recover from the county upon a.

contract to pay for same. Wilson v. Otoe

County [Neb.] 98 N. W. 1050.

78. A city, on the application of an ac

cepted bidder. who had given a bond with

solvent surety, released him. The bid ac

cepted on a second advertisement. though

the lowest then made, was higher than that

of the released contractor. Affected property

owners were permitted to recover over

against the city the difference between the

cost of the improvement, under the bid of

the released contractor, and the increased

cost under the subsequent bid. Louisville v.

Ky. & 1. Bridge Co., 24 Ky. L. R. 1087, 70 S.

W. 627.

77. Civ. Code, § 224. Furnish v. Satter

white, 24 Ky. L. R. 1723, 72 S. W. 309.

78. Pass Christian v. Wash., 81 Miss. 470;

Murphy v. Clinton, 182 Mass. 198, 65 N. E.

34; Moss v. Sugar Ridge Tp. [Ind.] 68 N.

E. 896: Perry County v. Engle, 25 Ky. L. R.

813, 76 S. W. 382; Peck-Williamson H. & V.

Co. v. Steen School Tp., 30 Ind. App. 637, 66

N. E. 909. Failure of city official to certify

necessity of purchases. Keane v. New York,

88 App. Div. [N. Y.] 542. To approve bond

for faithful performance. Camp v. McLin

[Fla.] 32 So. 927. To observe requirements

as to sealed bids and specifications of the

work. Leflore County v. Cannon, 81 Miss.

334. A public corporation has power to lim

it its liability by contract to pay only out

of a particular fund. Park Ridge v. Robin

son, 19! 111. 571, 85 N. E. 104. In the ab

ordinance is not required to be literally

a. substantial compliance is sufficient.“

sence of such an express limitation, however.

a. general liability attaches. Louisville v.

McNaughton, 24 Ky. L. R. 1153, 70 S. W.

841. Mode is the measure of power, and

aside from the designated mode, there is no

power. Where a statute provided that in

case of the failure of the highest bidder to

pay according to law, the franchise should

be sold to the next highest bidder. Upon a

failure by the highest bidder to so pay. a

contract let to any but the next highest is

void. Pac. Elec. Co. v. Los Angeles, 118 Fed.

746. ‘

70. Ft. Scott v. Ends Brokerage Co. [C.

C. A.] 117 Fed. 51; Wadsworth v. Concord,

133 N. C. 587; De Soto v. Showman, 100 Mo.

App. 323. 73 S. W. 257. Where a statute pre

scribes the terms upon which the state is to

be bound by a. contract. executed by a public

officer in its behalf, and declares that a. fail

ure to comply with such terms will result in

no contract, such statute is mandatory and

constitutes a. limitation upon the power of

the officer to bind the state. Camp v. Mo

Lin [Fla.] 32 So. 927. Provision requiring

writing, approval by city attorney and coun

cil, and signature of mayor. held mandatory.

Times Pub. Co. v. Weatherby. 139 Cal. 618.

73 Pac. 465. A petition of persons represent

ing more than one-half of the taxable prop

erty of a town meets the requirements of

the statute and furnishes a proper basis for

the purchase of a. road machine. Siegel v.

Liberty, 118 Wis. 599, 95 N. W. 402. Con

tracts by public bodies must be let according

to the statute. Rev. St. 1898. § 432, provides

that contracts of a school board must be

voted on at a. meeting. Held, evidence short

of this with no explanation for failing to

introduce this evidence failed to show a

contract. Mendel v. School Dist. No. 0 [Wis]

98 N. W. 932.

80. Marion Water Co. v. Marion [Iowa] 96

N. W. 883.

81. People v. McDonough, 173 N. Y. 181.

65 N. E. 963. Where, by statute. the price of

public printing is not to exceed a given

price. this is to be taken as a maximum, and

a. council in designating an official newspa
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The passage of a valid ordinance authorizing a public improvement or con

tract" duly passed at a meeting of the legislative body of the municipality, and

entered upon the minutes of such meeting," is usually a charter prerequisite to a

valid contract, and an ordinance creating contractual obligations must go through

the same process in matter of its adoption as others.“

times required.“

A popular vote is some

Where a charter provides that a public improvement may be initiated either

upon the petition of benefited property owners or when the common council shall

deem it a public necessity, a determination by such council is final unless it is

made to appear that its action is arbitrary or the result of fraud or mistake."

As a rule a valid contract can be made by the municipality only after it has

given notice or advertised for bids in some newspaper,“7 and then only with some

per has power to contract for a less price.

Wooster v. Mahaska County [Iowa] 98 N. W.

103, Delay of one day in opening bids held

not fatal. McCord v. Lauterbach, 91 App.

Div. [N. Y.) 315.

82. Paxton v. Bogardus, 201 Ill. 628, 66 N.

E. 853; Wormstead v. Lynn, 184 Mass. 425,

68 N. E. 841. An order for widening a pub

lic way does not, without more, enable an

officer of the town to enter into a contract

on its behalf to have the street widened. Id.

A city council has the power to advertise

for bids and contract for paving a street

before passing an ordinance ordering the

work to be done if such steps were taken

by proper resolution. Smith v. Westport

[Mo. App.] 79 S. W. 725.

88. Fayette County v. Krause. 31 Tex. Civ.

App. 569. 73 S. W. 51. Code 1873, 5 471, is

complied with when four-fifths of a city

council vote in favor of granting to an in

dividual the right to establish a system of

waterworks on the terms proposed by him.

Marion Water Co. v, Marion [Iowa] 96 N.

W. 883. The approval of the majority of

the committee authorized to order the im

provement. no vote being taken. is insuffi

cient. Wormstead v. Lynn, 184 Mass. 425, 68

N. E. 841.

84. Capdevielle v. New Orleans & S. F'. R.

Co., 110 La. 904. When a charter requires

that a city shall by resolution declare the

determination to make a public improvement,

a resolution approving a proposed enabling

bill to be presented to the legislature is a

sufficient compliance. Kundlnger v. Saginaw

[Mich.] 93 N. W. 914. Where publication of

a. proposed ordinance must be made for five

consecutive days, it is not fatal that the last

day of publication was Sunday. Barber

Asphalt Co. v. Muchenberger [Mo. App.] 78

S. W. 280. '

85. The city or town must by vote con

tract for the work. or authorize some one

else to do so in its behalf. Wormstead v.

Lynn, 184 Mass. 425. 68 N. E. 841. Where it

is necessary that a contract be voted on be

fore the council executes the same, such a

contract is not invalidated by the fact that

it differs from the one submitting the mat

ter to a vote, where there are no wide de

partures and the changes do not indicate

bad faith. Contract for erection of water

works under § 639. McClain's Code. Cen

terville v. Fidelity T. & G. Co. [C. C. A.] 118

Fed. 332.

86. Diamond v. Mankato, 89 Minn. 48, 93

N. W. 911.

S7. A provision of a city charter that “all

contracts for the erection and construction

of public improvements shall be let to the

lowest responsible bidder" has no application

to the employment of an engineer to super

vise the work of the contractor. Newport

News v. Potter, 122 Fed. 321. A requirement

that “notice shall be given thirty days be

fore the work is finally let by advertisement

in one or more newspapers" does not con

template that the notice shall be published

daily for the specified time. Id. A news

paper published daily except Sunday and le

gal holidays is nevertheless a daily newspa

per. Puget Sound Pub. Co. v. Times Print.

Co. [Wash] 74 Pac. 802. When the condi

tions imposed in the advertisement for bids

are such that only the patentee of an article

can supply it, there can be no fair competi

tion, and a contract let under such circum

stances would be vold. Patented pavement.

Diamond v. Mankato. 89 Minn. 48. 93 N. W.

911; Rose v. Low, 85 App. Div. [N. Y.] 461;

Fineran v. Cent. Bitulithio Pav. Co.. 25 Ky.

L. R. 876, 76 S. W. 415; Barber Asphalt Pav.

Co. v. Wilcox, 90 App. Div. [N. Y.] 245. But

see Field v. Barber Asphalt Pav. Co.. 117 Fed.

925. where the fact that a contract called

for Trinidad asphalt which was controlled

by a. single corporation was held insufficient

to invalidate the contract. And this prin

ciple has been applied to a case where at

the time of advertising for bids an ordi

nance existed requiring that all city printing

bear the union label so-called. Marshall v.

Nashville, 109 Tenn. 495, 71 S. W. 815. But

it is otherwise where opportunity is given to

bid as between a patented article and other

classes of the same article. Pavement. Bar

ber Asphalt Pav. Co. v. Willcox, 41 Misc. [N.

Y.) 574. Bridge. Kundinger v. Saginaw

[Mich.] 93 N. W. 914. A charter require—

ment for the letting of contracts by adver

tisement is not complied with if the con

tract as advertised is on its face null and

void. State v. King, 109 La. 799. But the

mere fact that an advertisement calls for

alternative bids on two different kinds of

pavement does not invalidate the subsequent

contract. Barber Asphalt Pav. Co. v. Gaar.

24 Ky. L. R. 2227, 73 S. W. 1106; Trowbridge

v. Hudson, 24 Ohio Circ. R. 76; Trapp v. New

port, 25 Ky. L. R. 224, 74 B. W. 1109. A

newspaper which gives prominence to legal

news is within the meaning of a charter pro

vision requiring city printing to be let to a

newspaper of “general circulation" in the

city. Puget Sound Pub. Co. v. Times Print.

Co. [VVashJ 74 Pac. 802. A fence is a build

ing within the terms of a. statute that alt
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person in accordance with the bid tendered by him in response to such advertise

ment;“ and where a statute requires that drawings and specifications be adopted

in advance of the letting of a contract, the advertisement and bids should be

based upon such plans.” But designations upon a plan and made a part of the

contract cannot overcome the plain language of the contract.” “Additional” work

can be contracted for without advertising for new bids."1 Irregularities in com

plying with provisions made for the benefit of a city may, to some extent at least,

be waived by it when'it is clearly for its benefit to do so, and when no damages

will be inflicted upon or wrong done to others thereby."

(§ 2) B. By the other party. Form and substance of ofier.—To form the

basis of a valid contract, the bid must conform to the proposal as advertised,”

and substantially conform to the statutes and ordinances directing their submis

sion.

buildings must be erected by contract let

to the lowest bidder after notice. Swasey

v. Shasta County, 141 Cal. 892, 74 Pac. 1031.

Specifications in an advertisement for bids

for erecting a bridge prescribing the char

acter of the steel, and requiring that the

bidder should have had a plant in operation

for one year are proper. Meyers v. Pa. Steel

Co.. 77 App. Div. [N. Y.] 307. A city council

which votes that it at once close a contract

with an individual for a waterworks upon

terms named does not authorize the mayor to

enter into such a contract on behalf of the

town. Marion Water Co. v. Marion [Iowa]

96 N. W. 883.

88. Leflore County v. Cannon, 81 Miss.

334; Fairbanks, M. & Co. v. North Bend

[Neb.] 94 N. W. 537; Inge v. Board of Pub

lic Works. 135 Ala. 187; LeTourneau v. Hugo

[Minn.] 97 N. W. 115; Gillette v. Peabody

[Colo. App.] 75 Pac. 18.

89. Clark v. Lancaster County [Neb.] 96

N. W. 693. Where officers of a city prepared

general plans for a bridge which were there

after modified in detail only and regularly

approved and the contract let, this constitut

ed a valid letting. Sanborn v. Lindenthal.

41 Misc. [N. Y.] 564. Where. in the proposed

construction of a sewer. an advertisement

stipulates that bidders must satisfy them

selves by personal examination oi! the accu

racy of an engineer's estimates, a. contractor

may not rely on a drawing as to the depth

at which rock will be encountered. Kelly

v. New York. 87 App. Div. [N. Y.] 299. A

requirement that the bidder furnish with his

bid a plan of the bridge he proposes to con

struct. instead of requiring him to bid upon

a particular style of bridge, is proper. the

charter not requiring a letting to the low

est bldder. Kundinger v. Saginaw [Mich.]

93 N. W'. 914. So, also, provisions in speci

fications requiring a particular kind of ma

terial. and that the bidder should have had

a plant in operation for a year. Knowles v.

New York. 176 N. Y. 430. 68 N. E. 860; Mey

ers v, Pa. Steel Co., 77 App. Div. [N. Y.] 307.

A provision in the specifications for paving

a street that the contractor will keep it in

repair without expense to the city for a pe

riod of eight years does not place the cost

of repairing upon adjacent property holders.

but is a guaranty as to the quality and char

acter of the pavement. People v. Feather

stonhaugh. 172 N. Y. 112. 64 N. E. 802.

00. Cunningham v. New York. 39 Misc.

A substantial performance, however, is sufficient,“ and a bidder may ignore

[N. Y.] 197. Contractors sought to recover

tor pumping water out of sewer, the plans

apparently showing a sewer which had it

really existed would have carried 01 sur

plus water. Id.

91. See definition of “additional work" in

22 N. Y. Supp. 1020. Tenders and clusters of

piles above and below the bridge are not

necessary parts of the bridge and must be

advertised for. Marion County v. Foxworth

[Miss] 36 So. 36.

02. The fact that the sureties offered in

a. bid by a. contractor did not come up to

the requirements of the law may be waived

where the contractor is a responsible party

and can furnish other sureties and the bid

is for the benefit of the city. McCord v.

Lauterbach. 91 App. Div. [N. Y.] 315.

08. Leflore County v. Cannon, 81 Miss.

334; Fairbanks. M. & Co. v. North Bend

[Neb.] 94 N. W. 637. The bid must corre

spond substantially to the terms and specifi

cations upon which bids were invited. Le

Tourneau v. Hugo [Minn.] 97 N. W. 115.

If it contains a material change. and there

fore a departure from the basis of the bid

ding. and becomes an element or considera

tion in the determination of who is the

lowest bidder, it will invalidate the contract

entered into (Inge v. Board of Public Works.

135 Ala. 187); and where a bid. filed within

the time fixed by the advertisement for re

ceiving bids. is substantially changed and

modified after such time. it is to be regarded

as a new bid. received after other com

petitors had a right to presume that the

contest was closed. and a. contract based up

on such a bid is void (Fairbanks, M. & Co.

v. North Bend [Neb.] 94 N. W. 637). The

statement in a proposal that the bidder if

awarded the contract will cause the work to

be done within the state and by union labor

does not violate the principle that there

must be free and open competition. Gillette

v. Peabody [Coio. App.] 75 Pac. 18.

04. Inge v. Board of Public Works. 135

Ala. 187. Bids for “mason. steel and iron"

deposited in a box marked “plumbing.” Mc

Cord v. Lauterbach. 91 App. Div. [N. Y.] 315.

A statute required a. satisfactory guaranty

by the bidder for proper performance. A

bid which offered to “contract in compliance

with said proposals and give the necessary

security" is a sufficient compliance with the

statute. People v. McDonougb. 7% App. Div.

[N. Y.] 257.
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void legislation,“5 such as a requirement of the use of the union label," the observ

ance of the eight-hour law, alien labor law, and the like."

As in private contracts, so also in public contracts, an offer made to a

municipality is open to acceptance until withdrawn," and where an official of a

snow melting company, in pursuance of preliminary negotiations with the street

commissioner of a city, submitted a written communication, oerring to remove

snow at a specified compensation, the city had a right to regard such communica

tion as an offer, which, upon acceptance, constituted a valid contract.”

§ 3. How closed. Acceptance of bid or offer} approval or enabling law or

ordinance; notification of bidder; bond and approval; execution and delivery of

formal contract.-—It is almost a universal provision, where statutes prescribe for

a competitive bidding, that the contract shall be let to the lowest responsible bid

der.1 A provision of this kind is mandatory, and unless the requirements im

posed by the statute are complied with, the contract is void.2 Responsibility of

the bidder may be considered,“ and the determination of who is the lowest bidder,

with the qualification of responsibility, rests, not in the exercise of an arbitrary,

unlimitedvdiscretion of the officer or board awarding the contract, but upon the

exercise of a bona fide judgment, based upon facts tending reasonably to the

support of such determination.‘ In deciding upon the responsibility of bidders,

it is the duty of the board or officers, not only to take into consideration their

pecuniary ability to perform the contract, but also to ascertain which ones, in

point of skill, ability, and integrity, would be most likely to do faithful, .con

scientious work, and to fulfill the terms of the contract.“ After determining who

are responsible bidders and who are not, from among those bidding,o it becomes

a. matter of the amounts bid, and the law imposes the plain duty of selecting the

bid lowest in amount.’

96. License tee. Barber Asphalt Pav. Co.

v. Gaar, 24 Ky. L. R. 2227, 73 S. W. 1106.

86. Marshall v. Nashville, 109 Tenn. 495,

71 S. W. 815.

8'7. Eight-hour law. Cleveland v. Clem

ents Bros. Const. Co., 67 Ohio St. 197, 65 N.

E. 885, 59 L. R. A. 775. Allen labor. Inge v.

. Board of Public Works, 135 Ala. 187.

98. Defendant company offered to light

plaintifl! borough at a. stated price, the offer

to remain open a specified time. Meanwhile

piaintifl advertised for bids for the same

lighting, but rejected all of them. Held, by

so doing, plaintii'! did not lose its right to

accept defendant's otter. Lansdowne v, Citi

zens' Elec. L. & P. Co., 208 Pa. 188.

90. Snow melting Co. v. New York, 88

App. Div. [N. Y.] 575.

1. The purpose of this requirement is of

a twofold nature; to secure the lowest rea

sonable price by inviting competition and to

prevent anything like favoritism on the part

of the ofl‘icers, and to secure fairness in the

bidding. Inge v. Board of Public Works, 135

Ala. 187; Fairbanks, M. & Co. v. North Bend

[Neb.] 94 N. W. 537. Awarding bodies have

the power to reject all bids. Trapp v. New

port, 25 Ky. L. R. 224, 74 S. W. 1109. Where

a charter reqiiires that a contract he let to

the lowest responsible bidder, the authorities

cannot arbitrarily reject the lowest bidder

and accept a higher one. Construing § 283

oi! the revised charter oi the city of Bui'mlo.

People v. Buffalo, 84 N. Y. Supp. 434.

2. Inge v. Board at Public Works. 195

Ala. 187; State v. King, 109 La. 799. It is

unimportant whether an additional stipula

A provision, however, that the contract shall be let upon

tion contained in the contract awarded to

one who is not the lowest responsible bid

der be in itself an advantage to the city or

not. Inge v. Board of Public Works, 135

Ala. 187.

8. Not bound to make awards to the low

est bidders, but responsibility may be con~

sidered. Phlla. v. Pemberton [Pa.] 57 Atl.

516. The “lowest bidder" is not necessarily

the lowest in price (Trapp v. Newport, 25

Ky. L. R. 224. 74 S. W. 1109), nor the “low

est and best" bidder (Id.). A board of chosen

freeholders is not obliged to award a con—

tract to the lowest bidder. Middle Valley ’1‘.

R. Br. M. Co. v. Board of Chosen Freeholders

[N. J. Law] 57 Atl. 258.

4. Inge v. Board of Public Works, 135

Ala. 187. The action of a printing board, in

passing over an "unbalanced bid" which ap

pears to be lowest, and accepting one which

in reality is lowest, is proper and will not be

set aside (People v. McDonough, 86 App.

Div. [N. Y.] 162), but an arbitrary letting to

one not the lowest bidder is subject to

judicial review (Puget Sound Pub. Co. v.

Times Print. Co. [Wash] 74 Pac. 802).

5. Trapp v. Newport, 25 Ky. L. R. 224, 74

S. W. 1109; Inge v. Board of Public Works,

135 Ala. 187. Other matters than the mere

pecuniary responsibility of the bidder may be

considered. Phila. v. Pemberton [Pa] 57

Atl. 516.

6. Inge v. Board of Public Works, 135 Ala.

187.

7. Chicago v. Hanreddy, 102 Ill. App. 1:

Diamond v. Mankato, 89 Minn. 48, 93 N. W.

911; Le Tourneau v. Hugo [Minn.] 97 N. W.
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“terms most advantageous to the state and public,“ or where bids in the alterna

tive are called for, lodges in the awarding officials a discretion, and a bid which

meets the requirements of the selection made may be accepted, though not the

lowest in actual figures.°

,Courts should proceed with great caution, when asked to interfere with the

discretion conferred by law upon municipal officers, in regard to such matters,“

and, in the absence of fraud or gross abuse, they will not interfere.“ The

authorization of the works, and the contract awarded, must receive the sanction

of the public bodies whose approval is required.12

A charter which provides that the acceptance of a bid for a. public utility by

the common council, shall be by ordinance, resolution, or by-law, must be com

plied with, and acceptance by motion is fatal to the contract."

Rights gained under an accepted bid may be transferred to another.“ The

fact that bids are not opened immediately after the time limited for their receipt,

as required by the rules of the board, but were opened after an adjournment of

one day, does not invalidate the contract.“ The placing of bids for “mason,

steel, iron,” etc., in a box marked “plumbing,” does not invalidate a contract let

to one of the bidders."

Where notice sent to contractor to commence work is not received by him

until after the time appointed in the notice for the commencement, he must be

gin within a reasonable time thereafter."

It is not necessary that the whole of a public improvement specified in a

resolution of intention be awarded as one contract, especially if in widely sepa

rated districts, or if differing in character.“ One who files his contract and bond

within 10 days after publication of an ordinance accepting the bid and providing

that it should be in force from and after approval by the mayor and publication.

files the same within 10 days from the acceptance of his bid.1°

In Georgia, where a bond was given at the time of the original construction

of a. bridge, the law did not require a bond for the repair of such bridge, when

the cost of the repairs was less than $500."

The absence of the corporate seal is not fatal to the valid execution of a con

tract,21 and an agreement may be binding, though a formal contract has not been

115; Marsh v. State [Neb.] 96 N. W. 620;

People v. Scannell, 40 Misc. [N. Y.] 297.

Where bids are made to furnish two different

11. Inge v. Board of Public Works, 135

Ala. 187; Gillette v. Peabody [Colo. App.] 75

Pac. 18. The tact that a contract was not

kinds of material and the more expensive is

selected, it being the kind advertised for,

and the kind the taxpayers had petitioned

tor, held, the contract was let to the low

est bidder within a charter requiring it to

be so let. Paving brick. Sisson v. Buflalo,

41 Misc. [N. Y.] 236.

8. Gillette v. .Peabody [Colo. App] 75

Pac. 18.

9. Trowbridge v. Hudson, 24 Ohio Clrc.

R. 76. Where a city advertises for bids for

a pavement to be constructed of brick, as

phalt, or trap rock. it may award the con

tract to the lowest bidder for asphalt, though

there was a lower bid for trap rock (Krona

bein v. Rochester, 76 App. Div. [N. Y.] 494),

and where bids were called for upon three

kinds of pavement, one of which was brick,

the particular kind of brick being specified,

it was proper to accept a bid for the brick

specified, although a. bid was made for a.

different kind of brick at a less price (Sis

son v. Buffalo, 41 Misc. [N. Y.] 236).

10. Trapp v. Newport, 26 Ky. L. R. 224, 74

S. W. 1109.

awarded to the lowest bidder does not of

itself indicate traud. Peckham v. Watson

ville, 138 Cal. 242, 71 Pac. 169.

12. Contract for bridge under the provi

sions of the charter of Greater New York.

Sanborn v. Lindenthal, 41 Misc. [N. Y.] 564.

11:3. Broderick v. St. Paul [Minn] 97 N. W.

14. Herring v. White [Ga.] 45 S. E. 697.

15. Contract for school building to be

let by board of education. McCord v. Lauter

bach, 91 App. Div. [N. Y.] 315.

16. McCord v. Lauterbach, 91 App. Div.

[N. Y.] 315.

17. Masterson v. New York, 84 N. Y. Supp.

312.

18. Bates v. Twist, 138 Cal. 52, 70 Pac.

1023.

10. Springfield v. Mills, 99 M0. App. 141.

72 S. W. 462.

20. Paxton v. Berrien County, 117 Ga.

891.

21. City St. Imp. Co. v. Laird, 138 Cal. 27,

70 Fee. 916.
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executed,n but under a charter provision that “all contracts relating to city affairs

shall be in writing, signed, and executed in the name of the city,” no liability

arises until a written contract is duly executed.“

§ 4. Essential provisions in, and conditions pertaining to, public contracts.

“Statutes or ordinances which infringe upon the freedom of contract to which

every citizen is entitled,-or which tend to stifle competition by requiring that

eight hours shall constitute a day’s labor,“ that no alien or convict labor shall be

employed,“ that all stone used shall be dressed within the territorial limits of the

state," and that all public printing shall bear the union label, so called," are

void, and while a valid statute regulating contracts is, by its own force, read into

and made a part of such contracts, it is otherwise as to invalid statutes.28 The

provisions of such a statute or ordinance do not become obligatory, or of binding

force upon the parties, because by them incorporated in the contract.” A tax

payer, however, cannot defeat the collection of a tax, because these or similar

provisions are incorporated in a contract, without showing that such clauses af

fected the bidding or limited competition.“o And the fact that such provisions

were embodied in a contract will not preclude recovery by the contractor, even

though it be shown that competition was influenced thereby, in the absence of a

showing of fraud or bad faith.“

Assent on the part of a municipality is often made a condition to the con

struction of an improvement afiecting the public," and under the charter of a

city which gives to an official control of the construction of subways by a con

tractor, and requires his permit therefor, he may, as a. condition to such permit,

stipulate that all reasonable expense of inspection be borne by such contractor.Ba

It is not fatal to a contract for building sidewalk, that it was let before the

expiration of the time in which the owner had permission himself to build.“

A public contract is not invalidated because embodying a condition that the

contractor’s pay shall be deferred until collections have been made from the tax

:2. Lansdowne v. Citizens' Elec. L. k P.

Co.. 206 Pa. 188.

28. Smart v. Phila., 205 Pa. 829; Times

Pub. Co. v. Weatherby, 139 Cal. 618, 73 Pac.

465. Under a statute of California, a. con

tract for the disposition of garbage may be

made by an order of the board or supervis

ors. and the mayor‘s signature is not essen

tial to its validity [St. 1863, p. 540, c. 352].

Cal. Reduction Co. v. Sanitary Reduction

Works [C. C. A.] 126 Fed. 29.

24. Cleveland v. Clements Bros. Const. Co..

67 Ohio St. 197, 65 N. E. 885. 59 L. R. A. 775.

A statute, making it a. criminal offense tor

a contractor on a. public work to permit or

require an employe to perform labor upon

that work in excess of eight hours each day,

does not violate the freedom of contract,

guaranteed by the 14th amendment of the

constitution of the United States. Construing

fl 3827-3829 Kansas Gen. St. (Akin v. Kan.,

191 U. S. 207), nor does it deny the con

tractor the equai protection of the laws

(Id).

25. Inge v. Board of Public Works, 135

Ala. 187. '

38. St. Louis Q. 8: C. Co. v. Frost, 90 Mo.

App. 677.

27. Marshall v. Nashville,

71 S. W. 815.

28. Cleveland v. Clements Bros. Const. Co.,

67 Ohio St. 197, 65 N. E. 885. 59 L. R. A. 775:

109 Tenn. 495,

People v. Featherstonhaugh, 172 N. Y. 112.

64 N. E. 802.

29. Marshall v. Nashville, 109 Tenn. 495.

71 B. W. 815; Cleveland v. Clements Bros.

Const. Co., 67 Ohio St. 197, 65 N. E. 885, 59 L.

R. A. 775; Knowles v. New York, 176 N. Y.

430, 68 N. E. 860. But the enforced compli

ance of. a contract provision restricting ia

borers to eight hours a day will not war

rant a recovery of damages. Thilemann v.

New York, 82 App. Div. [N. Y.] 136.

80. Sweet v. People, 200 II]. 536, 65 N. E.

1094; McChesney v. People, 200 Ill. 146, 65 N.

E. 626; St. Louis Q. & C. Co. v. Frost, 90 M0.

App. 677; Wells v. Raymond, 201 Ill. 435, 66

N. E. 210: De Wolf v. People, 202 Ill. 73, 66

N. E. 868; Glover v. People, 201 Ill. 545, 66

N. E. 820; Thompson v. People. 207 Ill. 334,

69 N. E. 842', Gage v. People, 207 Ill. 61, 69

N. E. 635.

31. Knowles v. New York, 176 N. Y. 430,

68 N. E. 860.

82. A vault under a sidewalk having ex

isted without objection from the public an

thorities. tor more than twenty years. the

presumption arises. in the absence of proof

to the contrary, that it was constructed with

their assent. Deshong v. New York, 176 N.

Y. 475, 68 N. E. 880.

33. People v. Monroe, 85 App. Div. [N. Y.]

542.

34. Springfield v. Mills, 93 M0. App. 141.

72 S. W. 462.
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payers applicable to the particular purpose." In the absence of fraud or collusion,

a contract with a public body will not be held void, on the ground of excessive

compensation."

§ 5. Interpretation and effect of public contracts, and performance and dis

charge—Agreements which tend to stifle or eliminate competition are against pub

lic policy and void.‘1 But in public contracts, as in others, where the contract

is severable and one part or provision is void or unenforceable, the void provision

may be rejected and the contract enforced as to the remainder."

Public contracts should be liberally construed in favor of the public,” and

should be so construed that all parts may stand together, if they are capable of

such an interpretation."0 The rule of contemporaneous construction by officers

charged with the enforcement of statutes is not always controlling,‘1 and can have

no application where the construction of a general statute, having uniform opera

tion throughout the state, appears to have been construed only by the officers of

one county.‘2

Where a contractor was obligated to begin operations within one week after

written notice, and complete them within two months, a fulfillment within two

months of the last day allotted by the notice for commencement is a sufiicient

compliance.“ Where a notice to commence work is received after the time set

therein, the,contractor should commence work within a reasonable time.“

Where, under a contract to build a state road the contractor was to receive

as compensation a. given quantity of swamp land in a designated county, then

valued at $1.25 per acre, and at the completion of the contract there was not in

such county suflicient of the land contemplated, a subsequent appropriation of

the requisite quantity in another county, valued at $8 per acre, was a sufficient

85. Kronsbein v. Rochester, 76 App. Div.

[N. Y.] 494.

36. Contract to discover property hid from

taxation. Fleener v. Litsey, 30 Ind. App. 899,

66 N. E. 82.

37. Two newspaper publishers. having the

only plants of the kind in the county, agreeing

that each should bid the maximum rate for

county printing upon an equal division of

the proceeds. Pendleton v. Asbury [Mo.

App.] 78 S. W. 651. A contract stipulated

that alien or convict labor should not be

employed. Inge v. Board of Public Works.

135 Ala. 187. It is not an unreasonable re

quirement on the part of a city, that the

contractor shall guaranty the contract for a.

period of years, and shall maintain in the

city during such period a. permanent plant.

Barber Asphalt Pav. Co. v. Gear, 24 Ky, L. R.

2227. 73 S. W. 1106; Williamsport v. Hughes,

21 Pa. Super. Ct. 443. Such a requirement

does not tend to stifle competition. Barber

Asphalt Pav. Co. v. Gear, 24 Ky. L. R. 2227',

73 S. W. 1106.

88. Valparaiso v. Valparaiso City Water

Co., 30 Ind. App. 316, 65 N. E. 1063; Cedar

Rapids Water Co. v. Cedar Rapids, 117 Iowa,

250, 90 N. W. 746; Id. 118 Iowa, 234. 91 N. W.

1081; Marshall v. Nashville, 109 Tenn. 495,

71 S. W'. 815; Knowles v. New York, 176 N.

Y. 430. 68 N. E. 860. A public contractor can

not be deprived of his contract rights merely

because some of the conditions imposed have

subsequently been declared illegal. Action

by taxpayer to enjoin execution dismissed.

Meyers v. Pa. Steel Co.. 7'! App. Div. [N. Y.]

307. Provision that public printing must

bear union label held void. Marshall v.

Nashville, 109 Tenn. 496, 71 S. W. 815.

89. A street railway company, required by

its charter to transfer passengers free of

charge, cannot exact an additional fare in

territory thereafter added to the city. Ind.

R. Co. v. Hoffman [Ind.] 69 N. E. 399. The

term "gas," in a. contract, construed to em

brace but manufactured gas. because the

only kind known at time of contract, and an

injunction to restrain a. natural gas company

from competing denied. Circlevilie L. & P.

Co. v. Buckeye Gas Co. [Ohio] 69 N. E. 436.

40. Covenant for repair and maintenance.

O'Keeffe v. New York, 173 N. Y. 474, 66 N. E.

194. A general covenant in a paving con

tract to keep the pavement in repair is lim

ited by one requiring him to make repairs

when notified in writing by the commissioner

of public works. Id.

41. People v. Buffalo, 84 N. Y. Supp. 434.

Variances that have been treated by both

parties at the time as immaterial cannot

thereafter be treated as departures from the

contract. City engineer directed the laying

of a sewer in running water, held. though an

improper way to construct the same, the con

tractor could recover, though the contract

read that he should not be relieved from re

sponsibility though the engineer might as

sent to special means of prosecuting the

work. Lamson v. Marshall [Mich.] 95 N.

W. 78.

42- Vindicator Print. Co. v. State. 68 Ohio

St. 362, 67 N. E. 733.

43. Wheiess v. St. Louis, 90 Mo. App. 106.

44. Masterson v. New York, 87 App. Div.

[N. Y.] 622.
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compliance, the contractor not objecting.“ A contractor having followed the

specifications and directions, but the desired results not being obtained, on being

ordered to reconstruct, and so doing, he is entitled to recover therefor,“ but

where a contractor relies on figures given by a. city ofiicial who is not bound to

give them, and the contractor might have obtained them elsewhere, the official is

his agent, and the city is not liable." _

Under a charter provision that each selectman shall receive a certain fixed

compensation and his “necessary expenses,” a city is not liable to third persons

for things furnished to such official, even though used in the performance of a

public duty.“ Delays caused by the city,“ or waived by it," do not constitute

a breach. Enforcement of a provision in a contract of a municipal corporation,

for the construction of a sewer, requiring that the laborers should not be required

to work more than eight hours a day, does not entitle the contractor to recover

damages for delay to the work caused thereby.“

is sometimes allowed."

Recovery on a quantum meruit

It not infrequently happens that some municipal officer is made the arbiter

of controverted matters. The decision of the official under such circumstances, in

the absence of fraud or palpable error, is usually final and binding on all par

ties." And a decision by such ofiicials

45. Old: v. State Land 0thce Com‘r [Mich.]

96 N. W. 508.

48. Following the specifications was a

clause to the eitect that the work should be

water-tight. Held, that the contractor‘s un

dertaking was to make the work water

tight only as far as a. construction in ac

cordance with the plans would produce such

result. Dwyer v. New York, 77 App. Div. [N.

Y.] 224.

47. Contractor had city surveyor give him

grades, they were erroneous. Held, agent of

contractor and city not liable. Becker v.

New York. 176 N. Y. 441, 68 N. E. 855.

48. Meals furnished to a board of regis

tration. Heublein Bros. & Co. v. New Haven,

75 Conn. 545.

49. As to penalties for overtime. Thile

mann v. New York, 82 App. Div. [N. Y.] 136;

Ocorr &: R. Co. v. Little Falls, 77 App. Div.

[N. Y.] 692.

50. A city does not waive its right to

damages for delay, by permitting the con

tractor to begin and complete the work

after the time limit in the contract has ex

pired. Hipp v. Houston, 30 Tex. Civ. App.

573, 71 S. W. 39. A resolution. by the city

council to wait until a contract was finished

before settling as to stipulated damages, etc..

is not an extension of time. Lamson v. Mar

shall [Mich.] 95 N. W. 78. The record of

the committee or board showing the authori

zation of the contract. and referring to a

written agreement which it authorized its

president to make, incorporates that writ

ten agreement as part of the contract. Writ

ten agreement excusing delay of contractor.

Marion County v. Foxworth [Miss.] 36 So.

36. The city council has no power to waive

a contractor's default in the terms of his

contract. Attempted to waive the element

of time, it being made an essential provision

thereof. Smith v. Westport [Mo. App.] 79

S. W. 725.

51. Thilemann v. New York, 82 App. Div.

[N. Y.] 136.

52. A contractor falling in the perform

ance of his contract is entitled to recover

cannot be unreasonably withheld,“ nor

the reasonable value of the work done by

him, the benefit of which the city has ac

cepted, less the payments made to him on

account of the contract added to the amount

reasonably paid by the city to complete the

works (Sherman v. Connor [Tex. Civ. App.]

72 B. W. 238), and such contractor is en

titled to recover such amount, though the

funds procured by bonds made chargeable

with the amount due the contractor are used

in completing the works (Id.).

53. O'Connor v. New York, 174 N. Y. 517.

66 N. E. 1113; Com. v. Pittsburg, 204 Pa. 219;

Id., 206 Pa. _379. The action of a board of

audit, in passing upon a claim, is in its na

ture judicial and cannot be reopened. Peo

ple v. Clarke, 79 App. Div. [N. Y.] 78. An

estimate is binding, if honestly made. It is

not binding if it does not accord with the

honest Judgment of the engineer making it.

and the burden to prove dishonesty is upon

the party attacking the estimate. Lamson v.

Marshall [Mich.] 95 N. W. 78. A clause in a

contract referring the question of the ful<

tillment of the contract to the city engineer

cannot, by implication, be enlarged so as to

include the right to determine what shall be

paid by way of‘ damages for nonfulflllment,

(Somerset Borough v. Ott [Pa.] 56 Atl. 1079),

and a. provision in a contract that the work

in question should be presented at the times.

and in the manner directed by the resident

engineer, had reference to the manner of

carrying on the work and did not contem

plate or vest in the engineer authority to

discontinue or abandon it (Baker v. State. 77

App. Div. [N. Y.] 528). Under Laws 1896, p. 751.

c. 626. work done under the authority thereby

given must be approved by the board of es—

timate and apportionment before recovery

can be had therefor. Withers v. New York.

86 N. Y. Supp. 1105. Where the contract pro

vides that the decision of a. certain oflicer

shall be final as to the sufficiency of all work

done thereunder, and he has signed and ap

proved an estimate of the work, the city

comptroller has no authority to refuse to

pay for it. Com. v. Pittsburg, 204 Pa. 219;
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action indefinitely delayed without conferring a right of action.“ The certificat

of the city engineer in approval of the work will not release the surety on thi

bond, where the contract does not make the certificate conclusive as to the prope:

performance of the work." Neither will acceptance and payment for the worl

by the city, unless done with knowledge of the defective condition of the work.”

“Extra” work is that which arises outside and entirely independent of the con

tract, something not required in its performance, while “additional” work is some

thing which is necessarily required in the performance of the contract and 'tha'

without Which it could not be carried out." As a general rule the governing bod;

of a municipal corporation has the power, if vested rights are not thereby inter

fered with, and the rights of third parties have not intervened, to rescind actior

previously taken."

Id., 206 Pa. 379. Engineers and other city

or county officers cannot unreasonably re

fuse to approve work of a contractor. Work

was completed substantially according to

terms of contract. Ross v. New York, 85 App.

Div. [N. Y.] 611.

54. Refusal by engineer to certify per

formance of contract. Ross v. New York, 85

App. Div. [N. Y.] 611. Where the defective

condition of a sewer is due solely to an im

proper method of construction lawfully or

dered by an engineer in charge, the contrac

tor is entitled to recover notwithstanding

the engineer withholds the estimate. Lam

‘son v. Marshall [Mlch.] 95 N. W. 78. Where

a contractor agrees to erect. on the land of

a municipal corporation, a garbage furnace.

according to plans and specifications, to be

paid for when completed and tested accord

ing to the satisfaction of the committee of

the town‘s council, and the contractor fully

performs the contract, the committee can

not defeat the contractor's right of recovery

by capriciously and unreasonably refusing

to express its satisfaction of the work. Par

lin & Orendori‘f Co. v. Greenville [C. C. A.]

127 Fed. 55. It is a question for the jury

whether or not a certificate of overtime was

actuated by bad faith. Where a sum is with

held as damages for delay, and such delay,

or a part thereof, arose through no fault of

the contractor, but through matters allowed

by the city, held, a question for the Jury

whether or not certificate of overtime was

actuated by bad faith. Masterson v. New

York, 87 App. Div. [N. Y.] 622. Where a

building contract requires an architect's cer

tificate as a. condition precedent to payments

thereon, the city having declared the con

tract forfeited and the performance of the

work thereunder abandoned. and having ta

ken possession of the building for the pur

pose of completing the same, it is not neces

sary for the builder to furnish the archi

tect's certificate to maintain an action to

recover for work done. An agreement that

an engineer's estimate shall be final is bind

ing it honestly made. 0corr & R. Co. v. Lit

tle Falls. 77 App. Div. [N. Y.] 592.

55. Johnson v. Albany, 86 App. Div. [N.

Y.] 567. Where a board unreasonably de

lays the determination of the amount due.

the contractor may sue. Delay from May 26

until September 5th held unreasonable. Id.

56, 57. Newark v. New Jersey Asphalt Co.,

68 N. J’. Law, 458.

58. Shields v. New York, 84 App. Div. [N.

Y.] 502. Where an engineer directed that a

ditch be sheathed, which necessitated extra

excavation and extra concrete, held extra

work. Johnson v. Albany, 86 App. Div. [N

Y.] 567. Where a sewer properly construe

ted settles and is relaid, pursuant to the cit:

engineer‘s order, such work is within a con

tract. requiring that if alterations heroes

the amount of the work, such increase shal

be paid for according to the quantity actu

ally done, and at the price fixed by the con

tract. Allen v. Melrose, 184 Mass. 1, 67 N. E

1060. The fact that allowance is made to

delay does not prevent contractor from re

covering for extra work. In construction 0

sewer contractor had to remove extra fill

ing, placed upon the line of his work b1

preceding grading contractors. Thilemann \'

New York, 82 App. Div. [N. Y.] 136. When

a contract provides that no claims shall b1

allowed for extra work in the absence of a

written instruction from the 'engineer, fail

are to obtain such written instruction pre

cludes the contractor from recovering to

such extra work. Johnson v. Albany. 86 App

Div. [N. Y.) 567. Removing filling placed in

street by preceding grading contractors, b:

one engaged in constructing a sewer, is extr:

work. Thilemann v. New York, 82 Apr

Div. [N. Y.) 136. Nonexistence of an allege

adjoining sewer does not entitle a contracto

constructing a sewer to recover for extr;

expense in pumping, where he had an oppor

tunity, and did view the place, and couli

have seen that no sewer existed. Id. Provl

sions as to furnishing plans of details an

that anything omitted in the specification

and shown in the drawings or vice vers,

should be done without extra charge or ex

pense does not authorize the architect t

change the plans. Dwyer v. New York, 1

App. Div. [N_ Y.] 224. Contractors sue to

value of extra work claiming by plane the;

could have drained the water in the ditche

into a sewer shown on plans. but that as th

sewer did not exist they had to pump it

Held, from the facts, that they should hav

known of its nonexistence and cannot re

cover. Cunningham v. New York, 89 Mis<

[N. Y.] 197. Where a contract for the con

structlon of a sewer fixes prices for excava

tions to a depth much greater than require

by the profiles on file when made, excavat

ing to such extra depth is within the term

of the contract and the prices fixed thereir

Allen v. Melrose, 184 Mass. 1, 67 N. E. 1064

Changes and additions contemplated an

provided for in the original contract whe

made become a part of it. Sherman v. Con

nor [Tex. Civ. App.] 72 S. W. 238. Where

contract required a written agreement fo
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§ 6. Remedies and procedure. A. Of aggrieved bidders.—-An unsuccessful

bidder may institute proceedings, by certiorari, to have the action of the awarding

body reviewed,“ or he may apply for an injunction to restrain the officials from

awarding the contract to another.‘,1 If, however, the work has already been be

gun, the only remedy is a decree enjoining the contractor from proceeding further

with the work, setting aside the award, and referring the matter back to the oili

cials,” and if the work is completed, there is but one remedy, and that is an action

for damages."

A bidder who has deposited a sum of money as a guaranty that he will enter

into a contract, and whose bid is such that it cannot lawfully be accepted, may

recover the deposit.“ The decision of the board of awards in letting a contract

to a bidder will be reviewed by the courts, where fraud is shown.“ The ordinance

under which bids are advertised for, providing that the council should have the

power to reject any and all bids, a bidder cannot complain of its action in so

doing."

(§ 6) B. Against bidders—A taxpayer may seek the aid of a court of

equity and relief, by injunction, to enjoin the improper creation of a debt."

(§ 6) 0. On the contract proper.—Where the contract is that payment is

to be made only out of special assessments, or a particular fund, when, and as the

same shall be actually collected, the contractor taking the risk of their validity.

no general liability on the part of the city arises," unless the improvement is such

that the city has no power to assess the cost against adjacent property,“9 or where

there has been some wrongful act, negligence, or default on the part of the cor

poration which injuriously afiects the rights of a claimant."0

The requirement by a city that a contractor abide by a contract provision

restricting laborers to eight hours a day does not confer a right of action," and

in California, a recovery may not be had against the state, for services rendered

a state board, in the absence of an appropriation by the legislature out of which

the claim can be paid."

An action on a public contract must be timely brought.“

extra work. the board of commissioners.

having ordered such work. was estopped

from objecting that there was no written

agreement. Dwyer v. New York. 77 App. Div.

[N. Y.] 224.

59. VVh'ere town trustees have caused fl

nai estimate of the total cost of an improve

ment and the engineer's report to be made.

as required by Burns“ Rev. St. 1901. § 4293, it

has power to rescind and set aside Its action

in causing the estimate and report to be

made on the ground that the work has not

been completed according to contract. Green

wood v. State, 159 Ind. 267, 64 N. E. 849. A

contract let in the statutory mode can only

be repealed or annulled in the same manner.

Commissioner of public works has no au

thority to change or modify a paving con

tract. Becker v. New York, 176 N. Y. 441, 68

N. E. 855. .

00. People v. McDonough. 76 App. Div. [N.

Y.] 257.

cu. Puget Sound Pub. Co. v. Times Print

ing Co. [Wash.] 74 Pac. 802.

62, 83. Akron v. France. 24 Ohio Circ. R.

63.

64. Fairbanks. M. & Co. v. North Bend

[Neb.] 94 N. W. 537.

65. Smith v. Hayes [Md.] 57 Atl. 535.

06. Trapp v. Newport, 25 Ky. L. R. 224. 74

S. \V. 1109.

In Kentucky, an

87. Inge v. Board of Public Works, 135

Ala. 187.

88. Park Ridge v. Robinson, 198 Ill. 571.

65 N. E. 104;‘Farrell v. Chicago. 198 Ill. 568.

65 N. E. 103; Roter v. Superior, 115 Wis. 243.

91 N. W. 651: Dalton v. Poplar Blufl. 173 Mo.

39. 72 S. W. 1068.

80. Louisville v. Bitzer, 24 Ky. L. R. 2263.

73 S. W. 1115.

70. Pine Tree Lumber Co. v, Fargo [N.

D.] 96 N. W. 357. W’here in a. contract for a

sewer a. city limits its liability to a, particu

lar fund. which it alone has power to create

and secure. and through the negligence of

one of its officials such fund fails, the city

ls liable to the contractor in damages for

breach of contract. O’Hara v. Scranton. 205

Pa. 142. Diversion of fund raised by selling

bonds. Sherman v. Connor [Tex. Civ. App.]

72 S. W. 238.

71. Thilemann v. New York. 82 App. Div.

[N. Y.] 136.

72. Polk v. State, 138 Cal. 384, 71 Pac. 435.

78. A cause of action‘accrues. so that lim

itations commence to run. where a city fail

ed to properly assess benefits, by reason of

which plaintiffs were enjoined from complet

ing their contract. at the time when. by the

injunction. plaintiffs were informed of the

city's failure in precedent performance. Ash

v. Independence [Mo. App.] 77 S. W. 104.
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action to enforce payment of the contract price, the contract being in writing, will

not be barred until after fifteen years“.

In the absence of statutory provisions it is a general rule that all actions

brought by, or prosecuted in behalf of, a county must be by authority of the board

of supervisors."

Contract rights and obligations growing out of a franchise granted by a city

to a water company may be adjudicated by the courts, in the same manner, and

by the same proceedings, which obtain between litigants in general?°

In an action against a city, the declaration need not allege that the city had

power to make the contract; this, as well as that such authority was properly

exercised, will be presumed, the contract being valid on its face and within the

scope of the general powers of the city," but complainants who do not show that

they sustain a special or peculiar relation to the matters in controversy'cannot

challenge the validity of a contract," and where a method of procedure in enter

ing into a contract is not exclusive, a complaint which fails to state that the other

methods were not followed is defective." Where a municipality brings suit to

recover money alleged to be due under a contract which has been practically exe

cuted upon its part, a citizen and a taxpayer has no interest to defeat such recovery

on the ground that the contract was unauthorized.“o

A defendant who wishes to urge the illegality of a contract must plead such

defense in his answer.“

In an action for the value of wood furnished to a town school district, the

record of a vote of the annual town meeting to pay the claim is adrhissible in

evidence."

It is error to nonsuit a plaintiff in an action to recover for salary as an attor

ney for a county, where the evidence does not show that plaintiff was unable or

incompetent to perform his contract.” The damages a city is entitled to recover

on a breach of contract by a contractor is the difierence, if any, between the con

tract price plus the value of extra materials furnished by the contractor, and the

amount reasonably paid by it to complete the works plus the sum paid to the con

tractor, on account of the contract.“

(§ 6) D. On the bond.—A surety on a bond given by a contractor to a city

for faithful performance, the contract being expressly made a part of the bond,

74- Louisviile v. Gleason, 24 Ky. L. R.

1491. 71 8. W. 880.

75. Suit begun at instance of prosecuting

attorney. Contra Costa County v. Soto, 138

Cal. 57, 70 Pac. 1019; Vindicator Print. Co. v.

State, 68 Ohio St. 862. 67 N. E. 733.

76. Plaintli! company claimed that the

question as to whether it lawfully exercised

the right to charge for water could only be

raised by the state in quo warranto proceed

ings. Cedar Rapids Water Co. v. Cedar Rap

ids, 117 Iowa, 260, 90 N. W. 746; Id., 118

Iowa, 234, 91 N. W. 1081.

77. Newport News v. Potter [C. C. A.] 122

Fed. 321.

78. Wilkins v. Chicago, St. L. & N. O. R.

Co., 110 Tenn. 422, 75 S. W. 1026.

79. Peckharn v. Watsonviile. 138 Cal. 242.

71 Pac. 169. In California a. defect in a com

laint to foreclose the lien or a. street as

essment, the allegations showing that the

board of supervisors acquired jurisdiction to

pass its resolution of intention, but that the

resolution passed was void and insufl’icient

to confer on the board jurisdiction to make

its subsequent orders and award, is not

cured by an allegation that the resolution

of intention was “duly passed and made"

under Code Civ. Proc. § 456. Buckman v.

Hatch [CaL] 70 Fee. 221.

80. Morgan City v. Dalton [La.] 36 So.

208.

81. Court & R. Co. v. Little Falls, 77 App.

Div. [N. Y.] 592.

82. Currier v. Town School Dist. [Vt.] 6

Atl. 1016. -

83. Plaintiff at the time of his contract

was also postmaster, and was removed be

cause the commissioner feared the duties of

the two offices would conflict. Hancock v.

Craven County Com'rs, 132 N. C. 209.

84. Contract for erection of waterworks.

Sherman v. Connor [Tex. Civ. App.] 72 S. W.

238. Where there is no evidence that a city

has sustained loss of profits by reason or the

breach of a. contract, the city is not. entitled

to recover damages, if the amount reason

ably expended by the city to complete the

contract did not exceed the contract price

plus the value of the extra materials tur

nished by the contractor. Id.
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cannot assert the failure to execute a given power in a statutory way in the letting

of the contract," and sureties cannot avoid liability on the ground of want of

knowledge of the subletting of the contract, there being no condition in the con

tract against subletting,“ nor will the payment by a city on work accepted by it,

under an honest belief that it was done in the manner required by the contract,

release the surety."

(§ 6) E. Under lien laws.—In Illinois, where a lien for material or labor,

upon proper notice, is given against the fund, the remedy on the bond of an ofli

cial for his failure to retain money is not exclusive,“ and in New York, a ma

terial man may foreclose a lien although a prior lien had been filed upon the

same claim, and though the suretics in the undertaking given on a discharge of

the lien, were not made parties." A lienor who unsuccessfully contests the lieu

of other claimants is liable only for such costs as are incurred in litigating the

claim.“0

A bond conditioned for the payment of labor and material claims afiords

protection to day laborers,"1 but it does not include materials and articles not

actually used in and as a part of the construction under contract, and which,

though employed in. doing the work in question, survive its performance,” and

a surety cannot set up the violation of a. provision, 'both of law and the contract.

forbidding the employment of alien labor by the principal as a defense in an

action on such a bond."

PUBLIC LANDS.

Q1. Property Right. in the Public Do

main (1285).

i 2. Land. 0pen for Settlement nnd LII“!

Grnnted or Reserved (1290).

A. Federal (1296).

B. State (1298). Tliereunder (1822).

C. Who May Locate and Acquire (1299). § 6. Spanish and Other Grants Antedat

§ 8. Mode at Locating and Acquiring Title ing Federal Sovereignty (1324).

(1300), §7. Regulations and Policing, and 0!

A, Federal (1300), fennel Pertaining to Public Lnndl (1328).

B. State (1306).

This topic includes both state and Federal lands. For obvious reasons the

treatment of each is separate from the other within each section; but many prin

ciples common to both may be found. Hence the reader is likely to profit by a

careful examination of both.

§ 1. Property rights in the public domain—Riparian and littoral lands with

§ 4. Intereli and Title 0! Occupants.

Claimants and Pntenteen (1814).

A. On Federal Land! (1314).

B. State Lands (1319).

§5. Lense- ot Public Land! and Rights

8:5. Madison v. American Sanitary Engin- persons, and even though it appear that no

eering Co., 118 Wis. 480, 95 N. W. 1097.

88. Hines v. Consul. C. 8: L. Co., 29 Ind.

App. 663, 64 N. E. 886.

87. Newark v. New Jersey Asphalt Co.. 68

N. J. Law, 458.

88- Nat. Bank of La Crosse v. Patterson.

200 111. 215. 65 N. E. 687. Such lien may be

established in equity unless the law has pro

vided some other mode. West Chicago Park

Com'rs v. Western Granite Co., 200 111. 527.

66 N. E. 37.

W. McDonald v. New York, 89 App. Div.

[N. Y.) 131.

90. Hall Incorporated Co. v. Jersey City,

64 N. J’. Eq. 766.

81. Phila. v McLinden, 205 Pa. 172. But

a bond for faithful performance does not in

ure to the benefit of laborers and material

men, even though it contain a clause that

the contractor shall pay the claims of such

special bond was given ior their benefit.

The bond is tor the protection of the city.

the additional stipulation as to the pay of

laborers and materialmen being merely an

incident. Lancaster v. Frescoln, 203 Pa. 640.

A contract having stipulated among other

things that the contractor should pay all la

bor and material claims, in a suit on the

accompanying bond the unpaid labor and

material men are proper parties. Gastonia v.

ficgEntee-Peterson Engineering Co.. 131 N. C.

92. Tools and implements. Beale v. Fl

delity & Deposit Co.. 76 App. Div. [N. Y.] 626.

Steam lighter hired to transport material.

U. S. v. Fidelity & Deposit Co., 86 App. Div.

[N. Y.] 475. Lumber used in constructing

forms to hold concrete in place while har

dening. Kennedy v. Com.. 182 Mass. 480, 65

N. E. 828.

93. Phiia. v. McLinden, 206 Pa. 173.
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in a state are the property of the state rather than the Federal government," a:

title is held in trust for the inhabitants and not as a private proprietor." T

public right to use such lands extends to all lands not occupied, but not so as

prevent passage of boats and action of the tide.“

Rights in public lands or as against the public can only be acquired by virt

of a statute." An estoppel cannot arise,98 and an avulsion will not change t

boundary previously fixed between the states.” After incorporation of a town

the state reserved lands in Maine, title to the lands and timber vests in the tom

Proceeds of lands granted for a specified purpose—The surplus of moneys frc

sale of public lands granted by the United States to Michigan to build the E

Mary’s canal, in excess of the cost, are held in trust by the state for the Unit

States, and was not released from such character by an offer by the United Statl

or acceptance by the state, for a transfer of the canal without liability for debts

claims.2 Laches is no defense to a suit by the United States to recover surpl

moneys from sale of public lands by Michigan.‘

§ 2. Lands open for settlement and lands granted or reserved. A. Feden

Lands and the classes thereof open to location and settlement.—When any pa

of the public domain has been opened to settlement, it is subject to existing gran

or patcnts,‘ entries or sales or locations,“ reservations“ or withdrawals.’ A horn

stead entry, valid on its face, segregates the land from the public domain un‘

canceled or forfeited.a Public lands heavily covered with timber may be enterl

04- On admission as a state. Alabama ac

quired soil below high water under naviga

ble waters within the state not previously

granted. Mobile Transp. Co. v. Mobile, 187

U. S. 479, 47 Law. Ed. 266. Citing Pollard v.

Hagan. 3 How. 212, 11 Law. Ed. 565.

95. Tide lands below high water. Rhode

Island Motor Co. v. Providence [R. 1.] 55 Atl.

696. Bed of river ceded to city. Knicker

bocker Ice Co. v. 42d St., Etc.. Ferry Co., 176

N. Y. 408, 68 N. E. 864.

96. Rhode Island Motor Co. v. Providence

[R. 1.] 65 Atl. 696.

M. The right of way over Texas school

lands is not given railroads by statute

[Sayles’ Rev. Civ. St. art. 4167, construed

with Genet. 1876. art. 7, H 2. 4, 5]. Tex.

Cent. R. Co. v. Bowman [Tex. Civ. App.] 75

S W. 656. A law of Washington permitting

the United States to condemn land of indi

viduals or corporations does not include state

lands [Laws 1889-90. p. 459 and Laws 1891,

p. 31]. State v. Callvert. 33 Wash. 380, 74

Pac. 573. Adverse possession of public lands

see pest. § 6.

08. Statements of the register of the land

office of Louisiana will not estop the state

nor a levee board from claiming title to

lands. McDade v. Bossier Levee Board, 109

La. 625.

90. Cut of new channel.

na [C. C. A.] 119 Fed. 812.

1. St. 1850, p. 193. c. 196.

97 Me. 331.

2. Federal statutes: 10 Stat. 35. c. 29:

21 Stat. 189. c. 211'. Mich. 8t. Act Feb. 5. 1853.

and Pub. Acts 1881. Act No. 17. construed.

U. S. v. Mich.. 190 U. S. 379. 47 Law. Ed. 1103.

3. Act Aug. 26. 1852 (10 Stat. 35, c. 92).

for building ship canal at St. Mary's Falls.

ll. 8. v. Mich.. 190 U. S. 379. 47 Law. Ed. 1103.

4. Mineral claims cannot be located in the

bed of a nonnavlgabie stream after issuance

of a patent to bordering government lands.

Btockley v. Ciss

State v. Mullen,

since no title is left in the government

to the bed of the stream. Kirby v. Pottl

138 Cal. 686, 72 Fee. 338.

5. Mines cannot be located on lands a

ready sold under Laws 1887. c. 99. settli

them apart for charitable and education

institutions. Heil v. Martin [Tex. Civ. Ap]

70 S. XV. 430.

a. Reservation of public lands on Amel

island. Florida. by executive order of t

president removed the lands from the publ

domain so that a patent to an individual

certification to the state as swamp lands l

the general land ofllce is void and open

any attack. Fla. Town Imp. Co. v. Bigalsl

[Fla.] 33 So. 450. In ejectment, a court rn:

declare a patent or certification of lands l

the general land office. void because of 1

executive order setting aside the lands as

military reservation, where documentary es

dence is on file in the land ofiice shown

the reservation. Id.

7. Approval by the secretary of interi

of selection of public land in lieu of echo

sections by an alleged agent of the tar!

tory is. at least. a withdrawal of such lai

from private entry until approval of the s

iection is set aside. Johanson v. Wash, 1

U. S. 179. 47 Law. Ed. 1008. The secretary

the interior could not withdraw lands wit

in indemnity limits of the grant to the Ca‘

fornia and 0. railroad. from operation

the settlement laws on mere acceptance

the map of definite location [Act July 1

1866, c. 242. (14 Stat. 239)]. Or. 8: C. R. C

v. U. 9., 189 U. S. 103. 47 Law. Ed. 726.

8. After cancellation or forfeiture the lm

again becomes subject to entry. McMicha

v. Murphy [OkL] 70 Fee. 189: Hodges

Colcord [Okl.] 70 Pac. 383. The right

entry given by Act of Congress (21 St!

'41) to a. contestant who procures the on

*ellation of a homestead entry inures to ti

benefit of one who induced the relinquis
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under the timber lands act, though after removal of the timber they will be arable.’

Those open to occupancy and settlement, chiefly valuable for petroleum or other

mineral oils, may be entered under the placer mining claim laws.m
Lands obtained

by treaty from the Comanehes, Kiowas and Apaches in Oklahoma were classed as

agricultural, but subject to Federal mineral laws.11

Reservations—Lands in the public domain may be reserved therefrom by ex

ecutive order for any lawful purpose.12 “Public lands” available for forest reserva

tion do not include existing Indian reservations." A proclamation for a forest

reservation from public lands need not be signed by the president, but when made

by the secretary of the interior, will be presumed to have been directed by the

president.“

Swamp land grants—In the absence of fraud, a state cannot sell swamp lands

patented by the United States before admission of the state.“

not included in the swamp lands."

School sections are

Railroad grants—A grant may include lands within city limits." Lands em

braced in other grants are within terms of reservation, exception and the like,"

but if both grants are to the same company, this rule fails."

Lands excluded from a grant cannot be taken as indemnity selections to make

up such grant.2° Bona fide prior settlers within limits of such grants will be pro

tected,21 thus where for lack of a survey no application could have been sooner

ment of a homestead entry made by an alien,

although a settlement was made between the

homestead entry and the initiation of the

contest. Hodges v. Colcord, 193 U. S. 192.

9. Act June 3, 1878 (20 Stat. 89, c. 151).

Thayer v. Spratt, 189 U. S. 346, 47 Law. Ed.

845.

10. The value of the land for oil is a

question of fact to be proved by one alleg

ing its mineral character as against home

stead entry and to be determined by the land

department. Bay v. Oki. S. G., O. & Min.

Co. [Oki.] 73 Fee. 936.

11. Bay v. Oki. S. G., O. & Min. C0. [Oki.]

73 Pac. 936.

12. The president, by executive order in

1842 and 1849, could reserve part of the pub

lic domain on Amelia island as a. military

reservation. Fla. Town Imp. Co. v. Bigalsky

[Fla] 33 So. 450, citing many cases.

18. The fifteen townships in the Bitter

Root valley, formerly occupied by the Flat

head Indians, cannot be set apart by presi

dential proclamation for a forest reserve.

Under Aot June 5, 1872 (17 Stat. 226, c. 308)

removing the Indians, they are not "public

lands" in the sense of being a. part of the

public domain, and not subject to reserve

under Act March 3, 1891, 5 24 (26 Stat. 1108,

c. 561). U. S. v. Blendauer, 122 Fed. 703.

14. Act March 3. 1891, § 24 (26 Stat. 1103,

c. 561). U. S. v. Blendauer, 122 Fed. 703.

15. Enabling Act, Feb. 22. 1889, e, 180, §

4 (25 Stat. 676), and Washington Const. art.

26, § 1, and art. 17, § 2. Jones v. Callvert, 82

Wash‘. 610, 73 Pac. 701. Lands patented by

the United States before formation of the

state of Washington. and afterward included

by proclamation in an Indian reservation

cannot be sold by the state. Id.

16. Act of Congress, September 28, 1850.

c. 84 (9 Stat. 519) and Act of Congress, March

3, 1857, c. 117, are construed not to apply to

or embrace the sixteenth section granted

to the state of Florida by Act of Congress of

March 3, 1845, c. 48 (5 Stat. 742) for school

Curr. Law, Vol. 2—82.

purposes.

986.

17. United States statutes granting the

U. C. Railroad Company a right of way over

public lands between Ogden and Salt Lake

City was not limited to a right of way to

the city limits, but extended to land within

the city. Moon v. Salt Lake County [Utah]

76 Pac. 222.

18. No lands within the 30 mile limit of

the grant to the Atlantic & Pacific company

by act July 27. 1866. passed to the Southern

Pacific by grants made to that company by

the joint resolution of June 28, 1870, or the

the act of March 3. 1871 [14 Stat. 292; 16

Stat. 382; 16 Stat. 673]. U. S. v. Southern

Pac. R. Co., 117 Fed. 544. Lands within the

20 mile limit of the Texas Pacific Railroad

grant were excepted from the grant to the

Southern Pacific Railroad [Act March 3, 1871,

c. 122, § 9 and § 23 (16 Stat. 573)]. Southern

5:60. R. Co. v. U. S., 189 U. S. 447, 47 Law. Ed.

19. No reservation of lands within a por

tion of the grant to the Northern Pacific

Railway Company which was forfeited to

the United States was effected by the trans

mission to the secretary of the interior of a

map of the general line of the road which

was not authorized by the company nor ac

cepted by the government. U. S. v. Northern

Pac. R. Co., 193 U. S. 1.

20. The Southern Pacific cannot make in

demnity selections within indemnity limits

of its grant, but also in the forfeited place

limits of the Texas Pacific grant [Act March

3, 1871, c. 122. §§ 3, 9 (16 Stat. 573)]. South

ern Pac. R. Co. v. U. S., 189 U. S. 447, 47 Law.

Ed. 896.

21. Bone. flde homestead settlers could on

ter alternate odd-numbered sections within

the exterior limits of the general route of

the Northern Pacific Railroad before definite

location of the road [North. Pac. grant; Act

July 2, 1864, c. 217, §§ 3, 6 (13 Stat. 365)].

Nelson v. Northern Pac. R. Co., 188 U. S.

State v. Jennings [Fla.] 85 So.
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made 5"" but settlements wholly abandoned which cannot be perfected may be t

taken, though a “donation notification” remains uncanceled.” A reservation (

“mineral lands” includes those which are chiefly valuable for stone quarries."

Forfeited land grants inure to thegovernment which may grant anew," an

not by implication to later grantees."

A right of way grant does not include lands subject to an uncanceled entry (

homestead," but it does imply that no adverse claim shall ripen and defeat such

grant.28

(§ 2) B. State.—When a constitutional appropriation is made, no law ca

divert the land.” Lands cannot be settled or purchased until they are opened b

the necessary statutory acts, and the right is subject to prior grants for specific pui

poses" and prior claims and locations.“

be made of lands set apart for sale."

108, 47 Law. Ed. 406. Selection of lands with

-in indemnity limits of the grant to the Cal

ifornia and 0. Railroad to supply deficiencies

in place limits will not afl'ect rights of a

bona. flde settler occupying previously with

in intention of acquiring title under the

homestead laws on survey of the lands [Act

July 25, 1866, c. 242]. The company could

acquire no interest before actual and ap

proved selection. 0r. & C. R. Co. v. U. 8.,

189 U. S. 103, 47 Law. Ed. 726.

22- A bona flde settler on an odd-num

bered section within indemnity limits of the

California 8: 0. Railroad grant is prior in

right to the company on its subsequent se

lection of such land to supply deficiencies in

place limits. though it afterward appears

that all such sections within the indemnity

limits were necessary to supply such de

ficiencies; (Act July 25. 1866, c. 242). He

has no notice of such fact until by filing

a map of the line etc., such deficiency be

comes legally known. 0r. & C. R. Co. v. U.

8., 189 U. S. 103. 47 Law. Ed. 726.

23. Lands settled without the required

residence or proof under the Oregon donation

act and the amendatory act of Congress.

Feb. 14, 1853. fifteen years before their se

lection as lieu lands by the Oregon C. rail

road company within indemnity limits of its

grant were not "reserved" from sale within

meaning of the grant [9 Stat. 496. c. 76. and

10 Stat. 158, c. 69. construed with Oregon

Central R. grant. July 25, 1866 (14 Stat. 239,

c. 242)]. 0r. & C. R. Co._v. U. 5., 190 U. S.

186, 47 Law. Ed. 1012.

24. Lands solely or chiefly valuable for

granite quarries are within an exception of

“mineral lands" in the Northern Pac. R.

grant. July 2‘ 1864 (13 Stat. 365. c. 217).

Northern Pac. R. Co. v. Soderberg, 188 U. S.

526. 47 Law. Ed. 576.

25. Forfeiture of unearned Federal lands

granted to states to aid railroads reinvested

the United States with the legal title so that

they may be conveyed [Act Congress. Sept.

29. 1890 (26 Stat. 496-499, 0. 1040)]. Doe v.

Pugh [Ala.] 34 So. 377.

26. Forfeiture of lands in a railroad grant

inures to the benefit of the United States

and not to benefit of a grantee in a later

grant; lands within indemnity limits of the

Atlantic and Pacific railroad grant did not

pass to the Southern Pacific railroad. though

within place limits of the grant to the Tex

as and Pacific railroad. the rights to which

Vested in the Southern Pacific [Act July 27.

Location or private appropriation cannc

One seeking to purchase lands must sh0‘

1866 (4 Stat. 292. c. 278). forfeiture act t

July 6, 1886 (24 Stat. 123. c..637). and At

March 3. 1871 (16 Stat. 573, c. 122)]. Sa

Jose L. & W. Co. v. San Jose Ranch Co.. 18

U. S. 177. 47 Law. Ed. 765.

21. Or. S. L. R. Co. v. Fisher, 26 Utah, 17‘.

72 Pac. 981.

28. A grant by Congress of a right c

way for construction of a railroad is on im

plied condition preventing acquisition of an

part thereof by an individual or corporatior

McLucas v. St. Joseph & G. I. R. Co. [Neb.

97 N. W. 812. -

29. The constitution of New Jersey ap

propriates lands under water belonging t

the state for support of public schools. an

a law allowing riparian commissioners t

convey these lands to cities is unconstitu

tional. Henderson y. Atlantic City. 64 b‘

J. Eq. 583. Texas constitution does not pro

hibit the legislature from granting to rail

ways a right of way over lands belongini

to the state. (School lands). Tex. Ceni

R. Co. v. Bowman [Tex.] 79 S. W. 285. 1‘

Texas, railroad corporations have the righ

of way over sections surveyed for and ap

propriated to the public school fund. Id.

30. Preemption rights in Louisiana at

only be acquired as to state lands and no

lands donated by the state to a state lave

board [Act No. 89. 1892 and Act No. 21, 1886,

McDade v. Bossier Levee Board. 109 La. 62!

31. An award of school lands. void be

cause the applicant was not an actual set

tier. does not remove the land from 8&1!

Briggs v. Key, 30 Tex. Civ. App. 565, 71 E

W. 43.

82. Gen. Laws 1879. c. 52. withdrawin;

from location tracts of land in organize

counties. applied to counties subsequent]

organized as well as those organized who

the law was enacted. McCaieb v. Recto

[Tex. Civ. App.] 78 S. W. 956. Concedln

that a. county organized in 1880 was no

within the provisions of Gen. Laws 1879. (

52. withdrawing from private appropriatio

certain lands in organized counties. it we

brought within the provisions of that ac

by its re-enactment March 11, 1881. Id. Gel

Laws 1879, c. 52. providing for certain land

in organized counties to be appropriated an

set apart for sale. withdrew the land em

braced in the reservation from private ap

propriation by a colonist or certificate hoide

and rendered locations made thereon volt
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that they are in the‘tract opened for sale by statute." Lands purchased by one

who fails to reside thereon are not open to resale until there has been declared a

forfeiture.“ Hence a subsequent purchaser cannot show such forfeiture as against

a certificate issued to the first settler." It is against public policy to grant lands

in the beds of navigable streams to private persons,“ and a law for sale of “vacant”

lands will not include a river bed which has emerged by an avulsion, unless it

clearly means such lands.“

School lands in Texas cannot be bought until notice of classification and ap

praisement has reached the county clerk."I Such lands are “detached” and subject

to sale when all adjoining lands have been sold but one section for which applica

tion is pending.” Leased public school lands in Texas cannot be purchased, though

the lessee is ineligible as a, purchaser,“ or though there is a void sale to the as

signee of the lessee.‘1 The register and receiver of the Louisiana land office are

judges of the fact whether land sought to be entered was subject to regular tidal

overflow.“

(§ 2) 0'. Who may locate and acquire.—-Ofi5cers, clerks and employes in the

general land office of the United States cannot purchase public mineral lands.‘3

A state corporation is a citizen within Federal laws regulating purchase of public

lands excepted from railroad grants.“

Purchasers and occupants of other lands may buy additional school lands in

Texas,“ including minors who are actual settlers,“ if they intend to make the lands

their home;" but mere occupants are ineligible to purchase.“ One not an actual

settler on Texas school lands cannot purchase them.“ If such lands are leased,

38. Laws 1900, p. 29, c. 11, 5 0. Moore

v. Regan. 96 Tex. 375. 73 S. W. 1.

34. Rev. St. 1895, art. 4218(1); Act April 19.

1901, §§ 3, 9, placing forfeited lands on sale.

is not retrospective so as to place on sale

lands forfeited under the act of 1895 without

a declaration of forfeiture. Bates v. Brat

:on. 96 Tex. 279. 72 S. W. 157.

35. Rev. St. art. 4218]. Lamkin v. Matsler

iTex. Civ. App.] 78 S. W. 970.

36, 81. A grant of dry land in the channel

or the Mississippi, resulting from a sudden

change of channel. by the land department

of Tennessee as “vacant lands" is void. It

is not expressly within the “vacant land act"

[Acts 1847. c. 20]. Stockley v. Cissna [C.

C. A.] 119 Fed. 812.

88. Corrigan v. Fitzsimmons [Tex. Civ.

App.] 76 S. W. 68; Ford v. Brown. 96 Tex.

537, 74 S. W. 535; Thompson v. Gallagher

[Tex. Civ. App.] 75 S. W. 567; Anderson v.

Walker [Tex. Civ. App.] 70 S. W. 1003; Bos

well v. Terrell [Tex.] 78 S. W. 4. Prooi' of

actual settlement is unavailing in the ab

sence of classification and appraisement. In

an action to recover school land awarded

to another, evidence of classification and ap

praisement was ruled out. - Smithers v. Low

rance [Tex. Civ. App.] 79 S. W. 1088.

89. Hamilton v. Votaw, 31 Tex. Civ. App.

654, 73 S. W. 1091.

40. Pruitt v. Scrivner [Tex. Civ. App.] 77

S. W. 976.

41. An application to purchase lands al

ready sold to an assignee of the lease cover

ing them cannot be granted. If the sale is

void. the lease is still in existence and leased

land cannot be sold to a. third person. Car

others v. Hogan, 96 Tex. 113, 70 S. W. 18.

42. A title derived on such decision will

be recognized by the state until canceled for

error or fraud [Act No. 197, p. 159, of 1859,

which was not repealed by Act No. 267, p.

205, of 1861]. Louisiana Sulphur Min. Co. v.

Krause, 110 La. 690.

43. Rev. St. U. S. §§ 452 and 2319, includes

mining surveyors of the government and

deputy mining surveyors. Lavagnino v.

Uhlig, 26 Utah, 1, 71 Pac. 1046.

44. Act Congress, March 3, 1887. § 5 (24

Stat. 557). Ramsay v. Tacoma Land Co., 31

Wash. 851, 71 Pac. 1024.

45. The purchaser of a section of Texas

school land classified as grazing land may

purchase additional land. Laws 1895, p. 63,

c. 47, 55 3, 6, 8, do not restrict the purchase

to purchasers of agricultural sections. Tre

vey v. Lowrie [Tex. Civ. App.] 78 S. W. 18.

An actual occupant must also be a bona. fide

purchaser to acquire additional school land

[Rev. Civ. St. 1897, art. 4218f]. Idv Persons

owning and occupying lands other than those

bought from the state of Texas may buy

lands from the state school lands, regardless

of the amount. character, or source 01‘ title

of their lands [Sayles' Civ. St. 1897, § 4218f,

4218ftt]. Roddy v. White [Tex. Civ. App.] 75

S. W. 358.

46. White v. Watson [Tex. Civ. App.] 78

S. W. 237. A sale of Texas state lands to a

minor. though formerly void. is validated by

statute. Sale in 1898 [Gem Laws 1899, p.

259. c. 150]. Johnson v. Bib'b [Tex. Civ. App.]

75 S. W. 71.

47. Mahoney v. Tubbs [Tex Civ. App.] 77

S. W. 822. ,

48. Rev. Civ. St. 1897, art. 4218f. Trevey

v. Lowrie [Tex, Civ. App.] 78 S. W. 18.

49. Laws 1895, p. 66. Spence v, Mitchell,

90 Tex. 43, 70 S. W. 73: Witcher v. Wiles

[Tex. Civ. App.] 75 S. W. 889; Mann v. Greer

[Tex Civ. App.] 77 S. W. 34; Lewis v. Scher
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they cannot be sold to other than the lessee without his consent,“ except to an as

signee of the lessee.“ After the lease has terminated for sixty days, the lessee has

a prior right of purchase for thirty days." Transfer of the lease forfeits the les

see’s preferential rights to purchase after expiration of the lease." Where a lease

is canceled for arrears of rent, and a new lease made to the lessee without payment

of arrears, another may purchase regardless of the new lease." The assignee of a

lease of land in the absolute lease district cannot purchase during the continuance

of the lease.“ The statutory provision that leased lands be kept on sale for a

certain period after expiration of the leases, where improvements to a certain

amount are on the land, applies only to the one making the improvements,“ and

entitles him to apply to purchase but not to prevent sale by applying for a new

lease." Hence, if contemporaneous applications he made by a stranger to purchase

and by the lessee to re-lease, the applicant to purchase is preferred.“ One’s right

to purchase detached lands is not affected by the fact that he procured a purchase

which caused them to be detached."

§ 3. Mode of locating and acquiring title. A. Federal. By settlement, entry

and claim—Generally all the prescribed conditions respecting the mode of com

peting for, locating, and entering lands must be observed and the statutory mode

followed. Accordingly one making a claim before that kind of location was author

ized“° or going into a. country‘“ before the time set in order to outrun others can

gain no rights thereby.

Entry must be in good faith for the entryman’s own benefit," and without

bauer [Tex. Civ. App] 76 S. W. 225: Ford v.

Brown [Ten Civ. App.] 75 S. W. 893; Briggs

v. Key, 30 Tex. Civ. App. 565, 71 S. W. 43;

Roberson v. Sterrett, 96 Tex. 180, 71 S. W.

385, 73 S. W. 2.

Sumciency of settlement. see post, 5 3B.

50. Smith v. McLaln, 96 Tex. 568, 74 S.

W. 754; Martin v. Terrell [Tex.) 76 S. W.

743; Moore v. Rogan, 96 Tax. 875, 73 S. W.

1; Tolleson v. Hogan, 98 Tax. 424, 73 S. XV.

620; West v. Terrell. 96 Tex. 548, 74 S. W.

903; Valentine v. Sweatt [TBX- Civ. App.] 78

S. W. 885.

51. Fields v. Davis (Tex. Civ. App] 74

S. W. 52; Mitchell v. Johnson [Tex. Civ. App.]

74 S. W. 48; Walker v. Marchbanks [Tex.

Civ. App] 74 S. W. 929.

5.2- Valentlne v. Sweatt [Tex Civ. App.]

78 S. W. 385.

63. The privilege of a. lessee to purchase

in sixty days after expiration of the lease

is personal and is lost by transfer of his

lease. and is not revived by quitclaim of the

assignee to him after expiration of the lease.

Adkinson v. Porter [Tex Civ. App.] 73 S. W.

43.

54. Laws 1895. p. 72, c. 47. 5 23. Kitchens

v. Terrell, 96 Tex. 527, 74 S. W. 306.

55. Laws providing that s. lessee may pur

chase during continuance do not , apply.

Mandamus will not lie to compel the land

commissioner to approve an application of

an assignes of a lease of free school lands

to purchase the'lnnds during continuance

of the lease, no rent being in arrears [Laws

1901. p. 292, c. 125, §§ 4. 5]. Martin v. Ter

rell [Tern] 76 S. W. 743.

50, 57, 58- Act April 19. 1901. § 5 (Laws

1901, p. 295). Taylor v. Rose, 80 Tex. Civ.

App. 471. 70 S. W. 1022.

50. Maney v. Eyres [Tex. Civ. App.] 77

S. W. 428.

00. Only those awarded the right to home

stead entry after Aug. 6, 1901, could occupy

the lands acquired by treaty in Oklahoma

from the Comanches. Kiowas, and Apaches.

to discover oils or make mineral locations

before Oct. 5. 1901. 31 Stat. 680, 1093, and

president's proclamation opening such lands

to settlement. Bay v. Okla. S. G.. O. & Min.

Co. [0111.] 78 Pac. 938. A placer mining claim,

located on Aug. 8, 1901, on lands‘acquirsd

by treaty with the Comanches. Kiowas and

Apaches in Oklahoma. is in violation of law

and ineffective as against a homestead en

tryman. Id.

61. The president's proclamation opening

a 100 foot strip for occupancy by prospective

settlers, on the land ceded by the Cherokee

nation, before the opening of the tract for

settlement referred to 100 feet within the

exterior boundary of the Cherokee lands

[Proc. Aug. 19, 1893; Act 1893 (27 Stat. 640.

643. c. 209)]. Winsbrenner v. Forney. 189

U. S. 148. 47 Law. Ed. 754. One who entered

the Osage reservation before noon, Sept. 16,

1893. and ran for lands in the Cherokee out

let opened that day, is not disqualified from

homestead entry therein. McClung v. Pen

ny [Okl.] 70 Pac. 404. One without terri

tory in Oklahoma. opened for settlement by

nets of March 1 ‘and 2. 1889, and the proc

lamation of March 23. 1889, is not disquali

fied to compete for the land because within

the prohibited period he was within the ter

ritory; it was not shown that he acquired

any manifest advantage over competitors.

Potter v. Hall. 189 U. S. 292, 47 Law. Ed.

817.

GS. Bass v. Smith [Okl.] 71 Fee. 628. That

a lumber company lent money without se

curity to enable persons to enter and pay

for land under the stone and timber eel.

expecting to buy the timber on title being

given the entrymen. will not make entries
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notice of prior rights," but a contract made after final proof will not defeat the

entry.“ An entry for a particular purpose is not efficient to acquire any rights not

incident to it but open to claim of a different sort." Only mineral lands or those

on which minerals are “discovered” can be located as mining claims.“

The “actual occupation” by a homesteader means residence on the land," at a

time when it was not segregated from the public domain by some other entry." ' It

must be followed by a seasonable entry of the claim,” but delay due to the fact

that no survey was made has been excused.7o Transfer of possessory right to lands

segregated from the public domain by an Indian citizen to a United States citizen

is not abandonment rendering lands public domain open to possession by another

Indian.11 -

Application for a soldier’s additional homestead is not under homestead laws,

but the grant is in nature of a bounty.”2 Local land officers cannot determine suffi

ciency of an application for vacant lands in lieu of lands relinquished in a forest

reservation." A notary public may take affidavits on application for a soldier’s

additional homestead.“ It is within the power of the secretary of the interior to

deny an application to make a homestead entry made by a person who has no equi

ties in the land when injustice would be done to an allottee under an Indian allot

ment erroneously made.“ A valid homestead entry of agricultural lands may be

divested at any time before final proof, payment and receipt, by a showing that the

land is more valuable for minerals than agriculture."

Commutative rights—The fourteen months before which a homestead can be

commuted is reckoned from entry not from a. settlement on which a. conflicting

void for fraud where there was no agree

ment for sale prior to the entries; nor are

the entries void as made on "speculation,"

. the entrymen intending to sell the timber for

their own benefit. U. S. v. Detroit T. & L.

Co., 124 Fed. 393.

88. Sufficiency of notice of prior rights

of an assignee of a land warrant issued to

a. Mexican war ofilcer under Act Congress,

Feb. 11, 1847 (9 Stat. 125. c. 8) to charge a

subsequent entryman where the register had

failed to return the warrant to the general

land office. Johnson v. Fiuetsch, 176 M0.

452, 75 S. W. 1005. '

64. Doll v. Stewart, 30 C010. 320, 70 Pac.

326.

65. Townsite entry will not pass subse

quently discovered mine_ral rights [Rev. St.

U. S. 5 2392]. Callahan v. James, 141 Cal.

291, 74 Pac. 853.

66. Mere surface indications of mineral

oil do not amount to discovery suflicicnt tor

a. location. Bay v. Okl. S. G., O. & Min. Co.

[Okl.] 73 Pac. 936. See full treatment in

Mines and Minerals. 2 Curr. Law. p. 893.

67. Act March 2. 1889 (25 Stat. 1008). One

merely going on land and partly construct

ing a building with intention to acquire title

but who remained a resident and Voter else

where is not an actual occupant. Edwards v.

Begole [C. C. A.] 121 Fed. 1. A residence to

vote elsewhere than in the precinct of the

land will preclude residence on the land for

homestead purposes. Small v. Rakestraw.

28 Mont. 413, 72 Pac. 746.

68. Land was covered by the allotment

entry of another. Baldwin v. Keith [Okl.]

76 Pac. 1124.

09. Mere occupation and cultivation of

land without entry at the local land ofl‘ice

within three months will not show home

stead rights as against rights of a. railroad

company to indemnity lands under its grant.

Sjoli v. Dreschel [Mlnn.] 95 N. W. 763.

70. Continuous occupation of public land,

with bona. flde intention to acquire it under

homestead laws, as soon as surveyed, is a

"claim" on the land within the Northern

Pacific Land grant where begun before defl

nite location of the road. and the occupier

may perfect his title under the homestead

laws as soon as the land is surveyed [Act

Congress, July 2, 1864. c. 217, § 3 (18 Stat.

365): Act Congress. May 14, 1880. c. 89, §

3 (21 Stat. 140)]. Nelson v. Northern Pac.

R. Co., 188 U. S. 108. 47 Law. Ed. 406.

71. The transferee receives sufficient title

to maintain ejectment against another In

dian citizen claiming to take it as such be

cause of his Indian citizenship. Williams v.

Works [Ind. '1‘.] 76 S. W. 246.

72. Rev. St. 5 2306. U. S. v. Lair, 118

Fed. 98.

73. The selector gets no equitable title

because of their acceptance or his relin

quishment and new selection [Act June 4,

1897 (30 Stat. 36, c. 2)]. Cosmos Exploration

Co. v. Gray Eagle Oil Co., 190 U. S. 301. 47

Law. Ed. 1064; Pac. L. & 1. Co. v. Elwood

Oil Co., 190 U. S. 316. 47 Law. Ed. 1078.

74. Act July 1. 1890 (26 Stat. 209). U.

S. v. Lair, 118 Fed. 98.

75. Baldwin v. Keith [Okl.] 75 Pac. 1124.

78. Bay v. Okl. S. G., 0. & Min. Co. [Okl.]

73 Fee. 936. A contestant for a mining claim

or location is not entitled to joint or adverse

possession as against a homestead entry

man, though a valid prior mining settlement

will give right of possession as against him.

1d.
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entry was canceled," hence, one whose time for entry after successful contest was

not ripe will have only a preference."

Sale of town lots.—Under the Federal law authorizing sale of townsite lots ac

cording to the laws of the state or territory to be prescribed, a judge proceeding to

sell unsurveyed lands must strictly follow the mode found in the state statute."

Under land grants—Formal conveyance was unnecessary to title in lands

granted in praesenti to the state,"0 but the lands must first have been legally deter

mined to be of the class granted, e. g., swamp lands.‘1 A determination so made

is not rebuttable by parol." Where the lands granted can be identified only by the

line of a road, it must be definitely located before they will vest." The selection

of lands is governed by general law except in such cases as a special law covers.“

A selection regularly made is effective despite the disapproval of land oflicers ille

gally made," and an approval by an unauthorized officer is good when ratified by

congress." Selection of lands, under the Federal swamp land grants, by the state

and approval by the Federal land department, will vest title in the levee board on

77, 78. Commutation under Rev. St. U. 8.

§ 2301. as amended by Act June 9. 1880. c.

164 (21 Stat. 169). McCord v. Hill. 117 Wis.

306. 94 N. W. 65.

79. A district judge in Montana has no

jurisdiction to sell an unsurveyed part of a

townsite to one not claiming as an occu

pant when the site was entered. before sur

vey and platting of the lands and the lay

ing out of streets. Act Congress. March 2.

1867 (14 Stat. 541) and Act July 1. 1870 (16

Stat. 183) construed with Comp. St. 1871-72.

p. 546 and P01. Code Mont. § 5117. requiring

such conditions precedent. State v. Web

ster. 28 Mont. 104, 72 Fee. 295.

80. The congressional grant or swamp

lands to the various states was in praesenti

[Act Congress Sept. 28, 1850, 9 Stat. 5191.

Simpson v. Stoddard County. 173 M0. 421.

73 S. W. 700.

Construction of Federal letters patent to

the state of Indiana under the swamp land

act. Sept. 28. 1850, c. 84 (9 Stat. 520). Kean

v. Calumet C. & I. Co.. 190 U. S. 452. 47 Law.

Ed. 1134.

81. Or a state obtained no title to land.

under the swamp land grant of 1850. Carr

v. Moore. 119 Iowa. 152. 93 N. W. 52. A

purchaser of overflowcd lands granted to

Arkansas takes subject to confirmation by

the secretary of the interior of the selection

of such lands made by the state. Williamson

& Bro. v. Baugh [Ark] 76 S. W. 423. The

swamp land acts 0! Congress. 1849 and 1850.

were not intended to operate against the

will of the state. and the state having failed

to select and the secretary of the interior

having failed to approve certain lands as

falling within the terms of those statutes.

and such lands having been certified to.

and accepted by. the state under act of

Congress (11 Stat. 18). granting lands in

aid of railroads. the title acquired by the

railroads cannot be defeated by an individ

ual claiming to have purchased the lands

as swamp lands and whose title has been

annulled at the suit of the state. Vicksburg.

S. & P. R. Co. v. Tibbs [La.] 36 So. 228.

. The decision of the secretary of the

interior as to character of land under the

grant of swamp and overflowwi land to a

state cannot be defeated by pnroi evidence.

Act Congress, Sept. 28. 1850. c. 84 (9 Stat.

519). Contest between claimant under the

state and homestead claimant. Williamson

& Bro. v. Baugh [Ark.] 76 S. W. 428.

83. The alternate odd numbered sections

within the exterior limits of the general

route of the Northern Pacific Railway were

not vested in the company by filing a. map

of the general route and a. withdrawal order

thereon so as not to be open to bone. fide

homestead settlers before definite location

of the road under Northern Pac. grant; Act

July 2. 1864. c. 217 (13 Stat. 365) § 6 and i

3. Nelson v. Northern Pac. R. Co., 188 U.

S. 108, 47 Law. Ed. 406.

84. Provisions by Federal statutes for se

lection of public land in lieu of school sec

tions applied to Washington territory as to

any other territory in cases not provided

for by special provisions of Act March 2,

1853 [Act Feb. 26. 1859 (11 Stat. 385. c. 58).

and Act March 2. 1853 (10 Stat. 179, c. 90.

i 20). R. S. 5 1947]. Johanson v. Wash.. 190

U. S. 179. 47 Law. Ed. 1008.

85. Illegal action of the land officers in

rejecting indemnity selections of a railroad

company under its grant will not affect the

rights to such lands where the company had

done all required by law to perfect its title.

Sjoli v. Dreschel [Minn.] 95 N. W. 763. Hence

a prior settlement on which application was

not timely filed avails nothing against such

selection. Id.

86. Past approval, as well as future. of

selection of public lands in lieu of school

sections by the secretary of the interior was

covered by the act of Dec. 18. 1902 (32 Stat.

756. c. 5). confirming title of state of VVash

ington to lands thus selected. The secretary

of the treasury was not designated as the

officer to select public lands in lieu of school

sections under the act of Feb. 26. 1859; his

approval. however. 0! a selection by a terri

torial agent of Washington is conclusive on

the transfer of title. unless some direction

of congress manifestly has been violated

(Act Feb. 26, 1859 and Act May 20, 1826 [4

Stat. 179, c. 83], construed with Act March

3. 1849 [9 Stat. 395. c. 108]); the provisions

and the transfer of supervising power to

him simply describe the general mode of

procedure. Johanson v. Wash.. 190 U. S. 179.

47 Law. Ed. 1008.



2 Cur. Law. PUBLIC LANDS § 3A. 1303

conveyance to it by the state." Mere clerical misdescriptions in proceedings to

select and acquire lands may be disregarded." The grant of 1849 carried title to

shallow lakes and overflowed swamps, though not surveyed.“

Patents or certificates—When there is a grant in the terms of an act, no

patent is necessary, but only such survey or description as will identify the land."0

A patent to land is presumed to be valid and to pass the legal title,“1 hence min

ing locators after entry of a townsite and issuance of a patent cannot attack the

patent collaterally."

Defective titles and confirmation thereof.-—-A bona fide purchaser from a rail

road grantee," if without notice that the lands were excepted from its grant,“ may

claim a preferential right to purchase the land where the grantee is unable to make

title, but not as against a location or claim prior to his purchase." If an entry is

relinquished because of contest, a stranger cannot enter and thus defeat the con

testant’s preference.”

Settlement must have been made at a time when land is public and open to set

tlement or it will not be cured." An exception from a reservation of lands “settled”

pursuant to law COYOI‘S lands occupied and improved in good faith awaiting a sur

vey when entry could be made” and an unauthorized or improper withdrawal from

362. c. 87)

McDade v.

87. Grants of 1849 (9 Stat.

and 1850 (9 Stat. 519, c. 84).

Bossier Levee Board. 109 La. 625.

88. A statement in an adjustment list of

a grant of lands in aid of a railroad. showing

a grant to the "C. & T." company (shown

not to be in existence) will be regarded as

a clerical misstatement by which the "'1‘. &

C." railroad company was meant. Galloway

v. Doe. 136 Ala. 315.

89. Beds of shallow lakes on state lands

are lands under the Louisiana statute (Act

No. 247 of 1855); permanently overflowed

swamps or shallow lakes destined to be

come dry are land under and passed by the

swamp land grants of 1849 to the states

(9 Stat. 352, c. 87). Failure of a. survey to

traverse a water covered area in the tract

or in computation of its acreage will not

prevent the selection by the state or ap

proval by the general government. Mc

Dade v. Bossier Levee Board. 109 La. 625.

Act of Congress, 1849, c. 87 (9 Stat. 352)

and‘Act 1850. c. 84 (9 Stat. 519). granting a

subdivision of land to the state carried with

it all land in the subdivision whether dry or

overflowed. Hall v. Board of Com’rs, 111 La.

913.

90. Act of Congress, March 3, 1845. c.

48 (5 Stat. 742) is in the nature of a com

pact between the state and the United States

and when, by survey, a sixteenth section is

ascertained to exist in any township. the

grant immediately attaches thereto, without

a patent. State v. Jennings [Fla] 35 .So.

986. A surVey and acts of the surveyor

general showing the existence of fractional

section 16 and its acreage were sufficient to

cause a. grant to attach to said fractional

section as school land. Id.

91. On introduction by defendant, plain

tiff must show its invalidity or that pro

ceedings under which it issued were void.

Hooper v. Young. 140 Cal. 274, 74 Pac. 140.

92. Rev. St. U. S. 2392. preventing ac

quisition of mines or valid mining claims

under the townsite law. Board of Educa

tion v. Mansfield [8. D.] 95 N. W. 286.

93. Where land in a section granted to a

railroad company and afterward excepted

because of prior preemption. which was

abandoned before the grant, was sold by

the company to a bona fide purchaser. the

latter acquired a prior right to purchase

from the United States [Act Cong. March 3,

1887 (24 Stat. 557) § 5]. Ramsay v. Tacoma.

Land Co., 31 Wash. 351. 71 Pac. 1024.

04. A person seeking to bring settlers on

lands excepted from a railroad grant is en

titled to preferential right of purchase given

by statute to bona fide purchasers from the

company. where he had a written agreement

with the company giving him right to pur

chase indemnity lands of the company for

himself and others when the company has

acquired title. but the preference will not

cover a. subsequent settlement on such lands

with knowledge that they were withdrawn

from entry and reserved to supply deficien

cies within place limits of the company [Act

March 3, 1887 (24 Stat. 556, c. 376)]. Gert

gens v. O'Connor, 191 U. S. 237.

95. Entry of public land and construction

oi.’ a pipe line under claim of a. water right

will give vested ditch and water rights

against later purchasers from a. railroad com

pany claiming right of purchase from the

government given by act of Congress to

purchasers of forfeited railway lands [Act

July 26, 1866 (14 Stat. 251, c. 262). construed

with Act March 3, 1887 (24 Stat. 556, c.

376)]. San Jose L. & W. Co. v. San Jose

Ranch Co., 189 U. S. 177. 47 Law. Ed. 765.

96. Where, after entry, 8. homesteader

relinquishes his filing because of a contest

by another. the preference right of the lat

ter is not defeated by adverse settlement of

a third person after entry of the homestead

er. Hodges v. Colcord [Okl.] 70 Pac. 383.

97. Lands are not "public," the title to

which is vested in the state for a railroad

grant though the grant is afterwards for

feited under its terms [Act May 14, 1880. § 3

(21 Stat. 141)]. Edwards v. Begole [C. C. A.]

121 Fed. 1.

08. Occupancy by a settler intending to

make it his home and to enter it under

preemption or homestead laws when sur
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entry will not defeat the right to perfect the claim.”

abandonment before residence is cornplete.‘

The right may be lost by

One entitled under the statute to con

firmation of title, he having by mistake but without fraud proved too soon, does not

lose it by subsequent fraud in supplemental proofs.2 The fact that a provision is .

made to protect bona fide grantees of a patentee will not import a confirmation of

an erroneous patent.8 A curative act may prevent any inquiry into fraud in the

original entry or proofs.‘

Cancellai ions and forfeitures.—The United States may sue to cancel grants to

states, the purpose having failed,“ or patents to individuals for fraud,“ if the fraud

is suilieient,’ or where issued to the wrong claimant,“ unless rights of third persons

will be afiected,’ or after great lapse of tirne.‘o

Federal lands erroneously patented to a railroad combenefit of third persons.“

The suit cannot be instituted for

pany or their value may be recovered," and subsequent grantees have no greater

rights than the original one,13 unless protected as a bona. fide purchaser.“

veyed gives him a. possessory claim, en

titling to preference when the land is open

for entry, Holmes v. U. S. [C. C. A.] 118

Fed. 995.

00- Holmes v. U. S. [C. C. A.] 118 Fed.

995.

1. The act of Congress, July 26, 1894,

gave no right to perfect claims under the

Oregon donation act, Sept. 27, 1850, as to

lands abandoned before completion of requi

site residence [28 Stat. 122, c. 163, construed

with 9 Stat. 496, c. 76]. Or. & C. R. Co. v.

U. S., 190 U. S. 186, 47 Law. Ed. 1012.

2. Act Cong. June 8, 1896, c. 312 (29 Stat.

197). The certificate must not have been

canceled or the land re-entered. McCord v.

Hill, 117 Wis. 306, 94 N. W. 65.

8. The law of March 2, 1896, amending

prior acts respecting suits to recover lands

erroneously patented under railroad grants,

confirming title of bona fide purchasers

from the grantee. but compelling payment

by the purchaser or the company, does not

confirm the title of the company or increase

its rights. U. S. v. Southern Pac. R. Co., 117

Fed. 544.

4. Though local land officers in Wisconsin

did not pass on an entry of public lands as

to original proofs but refused the claim

for fraud in supplemental proofs, which de

cision was never reversed. and afterward

the entryman was declared entitled to a

patent under a. special act. the validity of

the patent cannot be contested by another

claimant for bad faith in the original proofs

[Act Cong. June 3. 1896, c. 312 (29 Stat.

197)]. McCord v. Hill, 117 Wis. 306, 94 N.

\V. 65.

5. “'here the special purpose for which

a. state granted lands was defeated, it may

have the patents canceled and recover the

land. Grant by Texas for school purposes

defeated by decision 0! U. S. supreme court

that the county receiving the land was a

part of Oklahoma. Greer County v. State, 31

Tex. Civ. App. 223, 72 S. W. 104.

0. The United States may sue in equity to

cancel a patent to public lands for fraud in

representations or conduct of the paientee.

in the substitution 0! another for the pat

entee, or in securing lands not subject to

patent. Lynch v. U. S. [Oi-(1.] 73 Pac. 1095.

7. A more suspicion of fraud of patentees

will not suffice to set aside a patent of Fed

eral lands, U. S. v. Clark. 125 Fed. 774,

8. Where a patent is issued to land to

The

which an individual had a prior homestead

right, the United States is entitled to sue

to cancel the patent because of its obliga

tion to convey to the rightful claimant.

though the suit involves no public right or

interest. U. S. v. Chicago, M. &. St. P. R.

Co. [C. C. A.] 116 Fed. 969.

9. The United States cannot sue to can

cel a patent to public lands for fraud where

the land has been platted as a townsite and

is sold and occupied by many innocent hold

ers whose rights will be materially aiIectcd.

Lynch v. U. S. [OkL] 73 Pac. 1095.

10. Patents to government lands will not

be canceled ai'ter great lapse of time and

death of many patentees, except on clear

and full proof of all facts regarding the

preemptions. Evidence by witness, old and

ignorant, and uncertain in memory, improve

ment of land by patentees. U. S. v. Stinson

[C. C. A.] 125 Fed. 907. Thirty years' delay

is laches preventing suit to cancel is. patent

to United States lands. U. S. v. Chicago, M. 8;

St. P. R. Co. [C. C. A.] 116 Fed. 969.

11. The United States cannot sue in equity

to set aside a patent to lands for bribery or

perjury, where no Federal injury or benefit

appears, or solely for benefit of third persons.

Lynch v. U. S. [OkL] 73 Pac. 1095.

12. The United States may sue in equity

to set aside patents erroneously issued to a

railroad company for lands under a grant

and determine the rights of alleged bona

tide purchasers, and require an accounting

by the company for lands sold [Acts March

3, 1887; Feb. 12, 1896, and March 2, 1896 (24

Stat. 556; 29 Stat. 6; Id. 42)]. U. S. v. South

ern Pac. R. Co.. 117 Fed. 544. That an error

in issuing patents to a. railroad company

was made by the land department is no

legal or equitable defense to a suit by the

United States to recover the lands or their

value where sold, especially where the com

pany obtained all lands it was granted. Id.

18. Mortgagees of the Southern Pacific

railroad have no better rights than the com

pany in land erroneously patented or certi

fied under its grant. U. S. v. Southern Pae. R.

Co., 117 Fed. 544.

14. The land department may hold one

an innocent purchaser from a railroad com

pany of land within its grant, though it

failed to complete its grant, where no one

was in possession when he purchased [Act

Cong. March 3. 1887 (24 Stat. 656)]. Brett

v. Melsterling, 117 Fed. 768.
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government may fix the measure of recovery at the lowest regular price“ and

thereby waive recovery of the full amount received." A suit under the statute to

recover the minimum government price of land erroneously patented to a railroad

company under a grant may be brought where the proof shows a basis for one,

though the bona fide purchaser has not presented his claim to the department."

Every person interested in land included in a patent is an indispensable party to a

suit to cancel it,18 unless the rights of many are identical.19 Cancellation of a

timber entry certificate will not conclude a transferee without notice or hearing as

to original validity of the entry.20 A petition to annul a patent for fraud must be

sufficient as a bill in equity.21 One alleging fraud in a suit to cancel a patent to

Federal lands must prove it.“

Lashes and esioppel to claim rights—Laehes cannot be charged against a claim

ant to lands for delay during an attempt to obtain an adjustment by the land de

partment." A claimant to public land excepted generally from an order of the

general land commissioner confirming a claim to another is guilty of laches for not

moving for 30 years.“ Where the unsuccessful claimant to public lands before

the interior department, for a consideration, agreed in writing with the grantee of

the successful entryman to make no further claim, he was estopped to claim title

under a. previous settlement because of bad faith and fraud in possession and proofs

of the entryman.25 Acquiescence in an adverse ruling by the land department and

filing a new application to enter the land as public land because the prior entry

was invalid is an abandonment of the original claim so that suit cannot be brought

thereon.”

Contests and Its pendens.-——Personal notice on parties known to be interested

and publication have been held suificient to affect a purchaser pending proceedings."

Repayment of purchase price on cancellation—A mortgagee who has foreclosed

and bought in is an “aesign” of the entryman and entitled to recover purchase price

under the Federal statute.28 In such a case surrender of the duplicate receipt will

be presumed from land department findings importing a relinquishment of claim

in regular form.2°

Jurisdiction of land officers and courts—The Federal land department or offi

cers generally have power to determine rights in lands and their decisions are bind

ing on state or Federal courts,80 unless title has passed from the United States,

15, 16. A law requiring a railroad com- 24. Male v. Chapman [Mich] 96 N. W.

puny receiving land under patents erroneous- 82.

ly issued. and selling it to bona fide purchas- 25. McCord v. Hill, 117 Vi'is. 306, 94 N.

ers to pay the minimum government price W 6. 5.

it it has received as much, is valid and 20. Edwards v. Begole [C. C. A.] 121

waives the right of the government to re

cover full price [Act March 2. 1896]. U.

S. v. Southern Pac. R. Co.. 117 Fed. 544.

17. U. S. V. Cr. & C. R. Co.. 122 Fed. 541.

18. Lynch v. U. S. [0kl.] '73 Pac. 1095.

19. All of a large number 0! purchasers

of land from a railroad' company. occupying

the same position. need not be made parties

to a suit by the United States to determine

rights as to land erroneously patented un

der a grant to the company. U. S. v. South

ern Pac. R. Co., 117 Fed. 544.

20. Timber act June 3. 1878 (20 Stat. 89.

c. 151). Thayer v. Spratt, 189 U. S. 346. 47

Law. Ed. 845.

21. Oklahoma Code.

73 Pac. 1095.

22. U. S. v. Detroit T. & L. Co., 124 Fed.

393.

R. Hodge v. Palms [C. C. A.] 117 Fed.

398.

Lynch v. U. B. [0kl.]

Fed. 1.

27. Male v. Chapman [Mich.] '96 N. W.

582.

28. U. S. v. Com. T. I. d: T. Co., 193 U. S.

651.

29. Finding that the secretary of the in

terior ordered repayment and that claims

to the land had been relinquished. U. S.

v. Com. T. I. 8: T. Co., 193 U. S. 651.

80. The extent of investigation by the

secretary of the interior, his knowledge of

points involved and his methods of deter

mination in contest proceedings. will not be

reviewed. De Cambra v. Rogers. 189 U. S.

119. 47 Law. Ed. 734. Courts cannot deter

mine controversies between claimants to

public lands before patent issued. Northern

Lumber Co. v. O'Brien, 124 Fed. 819. The de

partment has full jurisdiction of patent rights

under act June 4.1897 (30 Stat. 36. c. 2). as to

public lands in lieu of lands relinquished in
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when the courts take jurisdiction," however, the authorities seem to differ as to re'

view by the courts of questions of fact decided by the land department." Deci

sions of the Federal land department may be reviewed in equity for fraud, mistake

or other equitable grounds,‘3 but should not be overruled unless clearly erroneous,

even though not binding on the courts.“ State courts may determine the right to

possession before patent issued in so far as will not impinge on the question of

title."

erty by injunction."

Pending contest or proceedings, courts may interfere to preserve the prop

The Federal circuit courts have full authority to determine

all questions in a suit by a claimant to an allotment given by statute to persons of

Indian blood.“ Where, in a suit for realty, plaintiff’s title depends on interpreta

tion of an exception of mineral lands in a railroad grant by the United States, the

Federal circuit court has jurisdiction regardless of citizenship."

Survey.—In order to segregate and identify lands,(g a) B. State.

a forest reservation. Cosmos Exploration Co.

v. Gray Eagle Oil Co., 190 U. S. 301. 47 Law.

Ed. 1064; Pac. L. & I. Co. v. Elwaod Oil Co.,

190 U. S. 316. 47 Law. Ed. 1073. A deter

mination by the land department in a home

stead contest as to the date of actual 0c

cupancy of one of the parties is of fact

binding on the courts. Edwards v. Begole

[C. C. A.] 121 Fed. 1. The decision of the

land department allowing an entry on home

stead lands is conclusive on the courts and

gives title to the land and all growing

thereon, even as to crops sowed by another

claimant. Reservation State Bank v. Holst

[8. D.] 95 N. W. 931. Definition of limits

of a railroad grant by the land department

is final as between claimants of land within

the limits. Brett v. Meisterling, 117 Fed.

768. A general exception in a confirmation

of a claim for land by the commissioner of

the general land ofiice, construed with the

statute. will not leave the claim open to

contest in the courts [Act Cong. Sept. 26,

1850. c. 69 (9 Stat. 469), providing for set

tlement of land at Sault St. Marie]. Male

v. Chapman [Mich.] 96 N. W. 582. The

courts will not review decisions of the in

terior department as to validity of home

stead residence. Small v. Rakestraw, 28

Mont. 413, 72 Pac. 746. State courts cannot

compel conveyance of lands subject to home

stead under Federal laws to one denied the

right of such entry by the Federal land de—

partment. McDonald v. Union Pac. R. Co.

[Neb.] 97 N. W. 440. Courts of Nebraska

cannot determine validity of homestead en

tries allowed by officers of the Federal land

department. Tiernan v. Miller [Neb.] 90

N. W. 661.

31. State courts may determine a. con

test for Federal lands after title has passed

from the United States. Johnson v. Fluetsc‘h,

176 Mo. 452. 75 S. W. 1005.

32. The decision of the Land department

that one who was in Oklahoma territory dur

ing the prohibited period before opening

for settlement had acquired no advantage

over others competing for the land is one

of fact not reviewable by the courts. Land

opened by acts March 1 & 2. 1889. and Presi

dent‘s proclamation of March 23. 1889. Pot

ter v. Hall, 189 U. S. 292, 47 Law. Ed. 817.

Findings of fact by the secretary of the

interior in a land contest are conclusive on

the courts in absence of the record or a copy

showing the facts; where the court can say

the findings are reasonably supported by

there

evidence on the hearing and the facts up

hold the conclusions of law. a resulting trust

will not be declared in favor of the losing

party. Forney v. Dow [Okl.1 73 P210. 1101.

Findings of fact by the Land department

conclude the courts as the verdict of a jury.

and the only question on review is as to

the presence of any evidence to support the

findings. Jordan v. Smith' [0k].] 73 Pac. 308.

Findings of fact by the commissioner of the

general land ofiice, approved by the secretary

of the interior, are mere conclusions of law

subject to revision by the courts. Buffalo

L. & E. Co. v. Strong [Minn] 97 N. XV. 575.

Local land officers in VVlsconsin may decide

as to good faith of entry. length of resi

dence. and proofs. in contest between claim

ant: to Federal public lands. subject to ap

peal or other review. McCord v. Hill, 117

“’is. 306. 94 N. W. 65.

33. Estes v. Tlmmons [Okl.] 73 Pac. 803.

84. Lavagnino v. Uhlig, 26 Utah, 1, 71

Pae. 1046.

85. The supreme court of Wyoming in a

land contest between one claiming as entry

man and a claimant under a Federal certifi

cate of purchase may determine the right

to possession. but not the title, no patent

having issued from the U. S. 'land oiiiee [R. S.

5 4104]. The land department cannot be

controlled by the courts in Issuance of pat

ents. Laramie Nat. Bank v. Steinhot't [Wyo.]

71 Pac. 992.

88. The possession of parties of public

land will be protected pending a contest of

preemption entries before the land depart

ment. Reservation State Bank v. Holst [S.

D.] 95 N. W. 931. Removal of timber from

public lands will be restrained pending de

termination of conflicting claims before the

land‘ department, though the court cannot

determine such claims. no patent having

issued. Northern Lumber Co. v. O'Brien, 124

Fed. 819. Until the character of public

agricultural lands. alleged to be mineral as

against homestead entry. is settled by the

land department. the courts will protect

possession by legal occupnnts by restrain

ing continued trespass. Bay v. Okl. S. G.. O.

& Min. Co. [Okl.] 73 Fee. 936.

87. Act Aug. 15, 1894 (28 Stat. 305)

amended by Act Feb. 8, 1901 (31 Stat. 760).

Sloan v. U. S., 118 Fed. 283.

88. Northern Pac. land grant act. July 2.

1864 (13 Stat. 365. c. 217). Northern Pnc.

R. Co. v. Soderberg, 188 U. S. 526. 47 Law.

Ed. 575.
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must be a survey" or its equivalent, made by the proper authority,‘0 and approved,

accepted or returned as the statute requires.“ The want of a. return may be cured

by a resurve_v,“2 which may also annul the original one if the patent follows the

new one." A regularly issued patent to Texas lands is valid, though the survey

was made by a surveyor outside his regular district.“

Classification and appraiscment.—A railroad is not an “improvement” under

the Washington statute which necessitates an appraisement.“ When lands are for

feited back into the state domain, the statutory procedure e. g. advertisement, must

'be had anew.“

for a “revised list” of lands.‘T

A new classification and appraisement are not within provisions

There is no presumption from the fact of a sale

or award that the requisite classifiCation and appraisement were made.“

An actual settlement is essential to an applicant for Texas school lands not

detached,“ or to buy additional land‘50 which settlement is good if the settler’s wife

makes it pending his arrival."

39. An applicant for Texas state lands is

bound to see that the proper survey is made

and filed as against third persons. Robles v.

Cooksey [Tex. Civ. App.] 70 S. W. 584.

40. The district surveyor of one county

cannot survey state lands in another county

attached to another land district. Houston

& '1‘. C. R. Co. v. De Berry [Tex. Clv. App.]

78 S. 1V. 736. Locations of land certificates

by the land surveyor of Jack and Hardeman

counties appointed in 1871. and oi.‘ Harde

man county appointed in 1872. are void for

want of authority in the appointment [Act

1866. and Act May 25. 1871. construed]. Ol

cott v. Smith. 30 Tax. Civ. App. 350, 70 S. W.

343.

41. An entry on school lands by an ap

plicant who had caused a survey to be made

before approval of the notes or classifica

tion of the land by the commissioner is a

trespass against a lessor from the commis

sioner o! the general land ofilce [Act 1900.

as amended by Act April 15. 1901. Q 6].

Adair v. Hays, 31 Tex. Civ. App. 446. 72 S.

W. 256. A survey of the lands need not be

marked "accepted" in Pennsylvania. Lehigh

Val. Coal Co. v. Beaver Lumber Co.. 203 Pa.

544. Survey of state lands made in 1846

under a bounty certificate. valid, though

certificate was not actually filed in the sur

veyor's ofi‘lce [Pasch. Dig. art. 4573]. Hous

ton & '1‘. C. R. Co. v. De Berry [Tex. Clv.

App.] 78 S. W. 736.

42. Though no return was made of a'sur

vey under which commonwealth lands were

warranted in Pennsylvania. the title remains

good on a resurvey confirming the first sur

vey. no rights of third parties having inter

vened. Reilly v. Mountain Coal Co., 204 Pa.

270.

48. Annuls title to land omitted from sec

ond survey. though such was not his inten

tion. Montgomery County v. Angler [Tex.

Civ. App] 74 S. W. 957.

44. It will prevail against one claiming

under an alleged prior conflicting patent un

certain ln description. Witherspoon v. 01

cott [C. C. A.] 119 Fed. 175,

45. Laws 1897, p. 231. c. 89, § 5. The

railroad does not pass to the purchaser, but

the carrier may proceed to condemn a

right ot‘ way. Lake VVhatcom Logging Co.

v. Callvert, 33 Wash. 126. 73 P210. 1128.

48. Rev. St. 1895, art. 4218g. Boswell v.

Terrell [Tex.] 78 S. W. 4.

Settlement is of no avail if no survey has ever been

41. Gen. Laws 1901. p. 292. Briggs v.

Key. 30 Tex. Civ. App. 565. 71 S. W. 43.

48. That land officers sell school lands

will not raise a. presumption that they have

been classified and appraised. Corrlgan v.

Fitzslmmons [Tex. Clv. App.) 76 S. W. 68:

Thompson v. Gallagher [Tex. Civ. App.) 75

S. W. 567. That the commissioner awarded

school land to an applicant raises no pre<

sumption of classification; the presumption

of official regularity will not apply to sain

of state lands by agents or Officers. Ander

son v. Walker [Tex. Civ. App.] 70 S. W. 1003.

Evidence that school land was classified

at one time does not show that such was

true four months prior thereto. Id.

49. A virtual or constructive settlement

will not support an award of public tree

school land in Texas. Lewis v. Scharbauer

[Tex. Civ. App] 76 S. W. 225. The pur

chaser of land not detached must actually

settle upon it [Gen. Laws 26 Leg. pp. 32. 33.

and Gen. Laws 27 Leg. p. 254]. Witcher v.

Wiles [Tex. Civ. App.] 75 S. W. 889.

Evidence: Sufi‘iciency of evidence to show

that a. purchaser of Texas school lands was

an actual settler in good faith tor purpose

of a home under Sayles' Ann. Clv. St. 1897.

art. 4218!. Mann v. Greer [Tex. Civ. App]

77 S. W. 34. Long continued use and reten

tion of his existing home by an applicant

for school lands is strong evidence. though

not conclusive that he did not intend to make

the letter his home. Anderson v. Walker

[Tex. Civ. App.] 70 S. W. 1003. An offer by

a. settler to sell free public school land

awarded to him. and his statements that he

could not afford to live on it, that he had

all the land in the county he wanted. and

that he never intended to live there again.

may be shown on the issue of his settlement

in good faith. Lewis v. Scharbauer [Tex.

Civ. App] 76 S. W. 225.

Instructions on conflicting evidence as to

abandonment of settlement by one awarded

free public school lands in Texas. Lewis \'.

Scharbauer [Tex. Civ. App.] 76 S. W. 225.

50. To claim the right to buy additional

lands, an actual settler on Texas school lands

must intend to make it his home. Mnhoney

v. Tubbs [Tex. Civ. App.) 77 S. W. 822.

51. There was a. settlement of surveyed

school lands by both husband and wife

where he sent her out with an outfit for

settlement. though he remained behind to
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made to bring the lands on the market." Possession begun by a trespass suiiices

if it continues and becomes rightful before application.“ Actual settlement will

not be prejudiced by the fact that the house occupied was in reality across the line,“

or that the settler had no supply of provisions.“ Under a Utah statute, giving a

pre-emptive right to persons who had “occupied,” actual residence was held not

necessary." Lease by one who had given a bond reciting sale of Texas school

lands and binding the purchaser to make title after acceptance of three years’ oc

cupancy is not an abandonment of the land by him where he reserved use of the

land and continued to reside thereon."

Application cannot be made until the statutory classification, appraisemcnt and

notice have been made,‘58 and the land is on the market," but a premature applica

tion may be sustained where settlement was made before filing,“0 or where lands

came into market before the application could be acted on.“1

It is immaterial that the affidavit was made shortly before the land became

open to purchase,"2 or that a mistake was made in the price.“1

One may apply at either of two places where the land is subject to entry.“

Simultaneous delivery of numerousapplications and the proper fees is a filing

of all of them at that time, though the filing marks were not immediately added.“

The filing will not be compelled as of a date when the application was delivered

make and file his application, Intending then

to join her. W'illingham v. Floyd [Tex. Civ.

App.] 73 S. W. 831.

52. That one was an actual settler prior

to the time land was appropriated to the

school fund cannot avail him where a. stat

ute provides that surveys must have been

made before such time. Homestead applicant

for Texas school lands claiming benefits of

Laws 1899. p.-123. c. 81, and Laws 1900, p.

29, c. 11. Burkhead v. Bush [Tex. Civ. App.]

75 S. W. 67.

53. Entry on a. Texas home section be

fore expiration of a lease by an applicant

to purchase additional school lands. though

amounting to trespass. will not avoid the

sale where the lease had expired at time of

application and he was in rightful posses

sion. McGee v. Corbin. 96 Tex. 85. 70 S. W.

79.

54. Evidence conflicting as to the loca

tion of the house. Settler in good faith be

lieved it on the land located. Prler v. Bates

[Tex. Civ. App.] 74 S. W. 608.

56- Entering on land with a. quilt and an

extra. pair of pants but no provisions is an

actual settlement. Price v. Bates [Tex. Civ.

App.] 74 S. W. 608.

56. Under Utah statute providing that set

tlers who had occupied land granted to the

state for school purposes should have a

preference right to purchase the same. It is

not necessary that a. person should actually

reside on the land. Twiggs v. 'State Board

of Land Com'rs [Utah] 75 Pac. 729. This

statute was not repealed by a subsequent

act of the legislature. nor did the subse

quent act operate retroactively to the prej

udice of parties who had filed on school lands.

Id

Witcher v. Wiles [Tex. Civ. App.] 75

889.

An application cannot be made until

after notice of classification and appraise

ment has reached the county clerk. Corri

gan v. Fitzsimmons [Tex. Civ. App.] 76 S. W.

68. An application before notice is not prior

to one after notice [R. S. 1895, arts. 4218f.

z“.

s. w.

rs.

4218g]. Ford v. Brown, 96 Tex. 537, 74 S.

W. 535.

59. A lease executed Aug. 26. 1809. for

two years expires midnight. Aug. 25, 1901.

at which time the land is on the market

and the first applicant has priority. Mc

Chrlsty v. Jackson [Tex. Civ. App.] 71 S.

\V. 569.

60. It is immaterial that an application

to buy school land as an actual settler was

made shortly before settlement, where he

settled before the application was filed. Al

len v. Frost. 31 Tex. Civ. App. 232. 71 B. W.

767.

01. Where a lease on the lands expired

before the application reached the land oflice.

Patterson v. Terrell. 96 Tex. 509. 74 S. W. 19.

An applicant flling before expiration of a.

lease to another and receiving an award of

the land after expiration of the lease is prior

in right to applicants filing after the award.

Smith v. Zesch. 30 Tex. Civ. App. 444, 70 S.

W. 775.

62. An application is not void because

the accompanying affidavit was made an

hour before expiration of a. lease making

the land open to sale. McGee v. Corbin, 96

Tex. 35. 70 S. W. 79.

63. Correction of the obligation for re

mainder of purchase money before award

will suffice to validate the saief Faucett

v. Sheppard [Tex. Civ. App.] 75 S. W. 538.

64. Where land located on the line of two

counties was on the market. it could be sold

on application in either county. Different

parties had made application for the same

land with the clerks of different counties.

The one who failed to get the award con

trovorted the award to the other on the

ground that the land commissioner had not

glvon notice of classification and value in

both counties. Davis v. Burnett [Tex. Civ.

App.] 79 S. W. 105.

05. The first one only was lndorsed on

receipt where the others were indorsed later

In the same manner. McGee v. Corbin, 96

Tex. 35. 70 S. W. 79.
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without such fees.“ The rejection for prematurity of an application by an actual

settler does not let in an applicant for additional purchase not a settler." In cer

tain circumstances a preference is given certain persons regardless of priority.“

Certificate and award—Where the right to a certificate is property, it may be

valid, though issued after claimant’s death“ or to his transferee!0

a certificate must with certainty describe it.11

Acceptance of an application and issuance of a certificate does notfrom sale."

A transfer of

A void award does not remove lands

under Texas laws conclusively prove as against one asserting a hostile claim that

there ‘as a legal settlement," but it has been so held as against application made

after certificate.“

Sale and paynzent.—-Ofiiccrs may sell only when regularly exercising authority

so to do."

have the power to sell."

When state lands have been granted to counties, the county oflicers

Payment of purchase money will be presumed from conveyance of town site

lots platted on public lands in California." If the description in the obligation

for payment for such lands describes a different tract than the application, it is

void, but a variance in the grantee’s name is immaterial." Payment of the first

instalment by an original purchaser will inure to a substituted purchaser standing

as equitable assignee." The state may recover for value of the excess of land sold

by description, but cannot resell the land.“

06. Pol. Code, 5 3574, and Act March 20,

1889 (St. 1889. p. 434, c. 281). Buttle V.

Wright. 189 Cal. 624, 73 Pac. 454.

87. Ford v. Brown [Tex. Civ. App.] 75

S. W. 893.

68. See ante, § 2C.

69. Under the statute (Act Dec. 14. 1837).

the certificate was valid. though issued after

the death of the one entitled to it. and run

ning to his heirs. Whisler v. Cornelius [Tex.'

Civ. App.] 79 S. W. 860.

70. The purchaser of a certificate issued

under this act became entitled to acquire

land under it. Whisler v. Cornelius [Ten

Civ. App.] 79 S. W. 360.

71. A transfer of a. certificate issued in

lieu of a headrlght sufficiently identified

the certificate by stating the county in which

the certificate was issued. the amount of

land covered and the person to whom it was

issued. Simmonds v. Simmonds [Tex Civ.

App.] 79 S. W. 630.

72. Void because no settlement. Briggs

v. Key, 30 Tex. Civ. App. 565, 71 S. W. 43.

78. A certificate of occupancy from the

general land office of Texas after accrual

of another's rights therein and beginning

of his action to recover is not conclusive

against him where he claims under settle

ment and application to purchase. May v.

Hollingsworth [Tex. Civ. App.] 74 S. W.

592: Franklin v. Kerlin [Tex Civ. App.] 74

S. W. 592: White v. Watson [Tex. Civ. App.]

78 S. W. 237. Original acceptance of an ap

plication to buy additional school lands and

proof of occupancy to the commissioner made

after commencement of an action to try title

by another will not prevent plaintlif from

questioning actual settlement on the home

section at time of application. Ford v.

Brown [Tex. Civ. App.] 75 S. W. 893; Bos

well v. Terrell [TQXJ 78 S. W. 4. Evidence

tending to illustrate the character of the

settlement and that it was never actual

within the meaning of the law was wrongly

excluded in an action of trespass to try

title. Lewis v. Scharbauer [Tern Civ. App.]

76 S. W. 225. An applicant to purchase

public lands, whose application is made be

fore a prior applicant has made his proufs

of occupancy and become entitled to a. cer

tificate showing that fact, may litigate the

questions of such prior applicant‘s occu

pancy, notwithstanding the latter’s proofs

have been accepted by the land commis

sioner [Rev. St. 1895, art. 42181.] Forester

v. Berry [Tern Civ. App.] 79 S. W. 591. An

actual settler of school lands, complying

with the statute in attempting to purchase.

may show invalidity of a. previous award

within less than three years before his ap

plication and settlement for noncompliance

with requirements of actual settlement at

time of application, though a. certificate

of occupancy has been issued. Lamkin v.

Matsler [Tex. Civ. App.] 78 S. W. 970.

74. The sufficiency of proof of occupancy

of a prior purchaser of school lands cannot

be questioned by another applicant after

acceptance by the commissioner and issuance

of certificate. Harper v. Dodd, 30 Tex.

Civ. App. 287, '70 S. W. 223.

75. Parish school boards in Louisiana can

not sell timber on sixteenth sections. Under

Rev. St. 1870, g; 2958-2960, 2962, it cannot

be sold without the approval of a majority

of the legal voters of the township. State

v. Stark. 111 La_ 694.

78. The county court of Missouri could

sell swamp lands of a Federal grant to the

state. which were granted by the state to

counties at private sale for less than $1.25

an acre [Various acts of Congress and stat

utes construed], Simpson v. Stoddard Coun

ty. 173 M0. 421, 78 S. \V. 700.

77. St. 1867-68, p. 698. § 24.

James [CaL] 71 Pac. 104.

78. Rev. St. 1895, art. 4218]. Hamilton v.

Votaw, 31 Tex. Civ. App. 684, 73 S. W. 1091.

78. Sale to a. substituted purchaser cures

any invalidity in prior sales and renders

unnecessary payment of the original instal

Callahan v.
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The ofiice of the caveat is to determine which of two claimants is entitled to

have a patent issued.‘u

Grants and patents—If a legislative grant is not in presenti, it must be fol

lowed by a conveyance or equivalent." The state cannot refuse to issue a patent

to an assignee of the settler when the latter has stipulated of record that it may

be done.“ A grant is not void because of immaterial irregularities in registration

of documents.“ A patent and the record thereof will not be constructive notice if

substantially deficient.“ A deed by the commonwealth of Pennsylvania for land

owned by it, in its name and under its great seal, before the act of Mar. 14, 1846,

could be recorded without acknowledgment.“ I

A state patent87 or a deed issued by the state" is analogous to a United States

patent and is not subject to collateral attack, except for invalidity on the face of

it," or in the proceedings whereon it rests."° The state only can attack a purchase

of Texas school lands as collusive where it is regular.“ It is prima facie title when

purporting to be regular," and it is presumed that patentee was the same person

as he of the same name who procured survey and award." A patent possibly for

too much has been sustained where the terms of a statute fixing the maximum

acreage were doubtful.“

tainty will not avoid the patent."

ment by the substitute purchaser, statute

not requiring substituted purchaser to make

first payment as in case of an original pur

chaser [Rev. St. 1895, art. 4218k]. Johnson

v. Blbb [Tex, Civ. App.] 76 S. W. 71.

80. Willoughby v. Long, 96 Tex. 194, 71

S. W. 545.

81. Combs v. Duff [Ky.] 80 S. W. 165.

:v Especially so where the act so pre

scribed. McDade v. Bossier Levee Board.

109 La. 625.

88. Stipulation was made in a suit by

execution purchasers of school lands to com

pel issuance of patents to them instead of

the original purchaser, agreeing that the

interest of the latter could be sold under

execution and that it passed to plaintiffs.

Brooke v. Eastman [8. D.] 96 N. W. 699. One

who purchased a. possessory right from an

original settler is entitled to the same bene

fits and privileges as his grantor would have

been had he continued in possession. Twiggs

v. State Board of Land Com'rs [Utah] 75

Fee. 729.

84. The registration of a. grant from the

state after describing the land stated that

the grant was in the same form as another

named registered grant. Held, registration

not defective because of failure to copy en

tire grant. Weeks v. Wilkins [N. C.] 47 S.

E. 24.

85. Sufiiciency of state land patent and

record to give notice to a second patentce

under Const. art. 14, i 2. Tex. & N. 0. R.

Co. v. Barber, 91 Tex. Civ. App. 84. 71 S. W.

393.

Hi. Reilly V. Mountain Coal Co..

270v -

87. Patent to a California homestead en

tryman as for agricultural land is a judg

ment establishing the character of the land.

Paterson v. Ogden, 141 Cal. 43. 74 Fee. 443.

A state patent to Arkansas swamp lands

cannot be collaterally attacked and is con

clusive except on a direct proceeding in

equity to set aside for fraud or mistake.

Bnynton v. Haggnrt [C. C. A.] 120 Fed. 819.

88. Lands sold by the state as second

204 Pa.

A mistake in the patentee’s name not producing uncer

class tide lands: e. claim by a subsequent

applicant to purchase a portion thereof as

oyster lands, that the deed did not include

the lands applied for, is a. collateral attack.

“'elsh v. Caiivert [Wash] 75 Pac. 871.

80. A Kentucky state patent, for lands

under the act of 1852, for more than 200

acres, showing only a single survey. is void

and may be collaterally impeached. De

fendant may attack the validity by demur

rer without showing an interest in the land

where complainant claims under it and asks

affirmative relief. ankhard v. Asher Lum

ber Co.. 128 Fed. 480.

90. One issued on certificate by the clerk

of court, or a duplicate. to a claimant_ whose

name has not been returned in the list of

successful claimants. is void [Act Feb. 4.

1841, N 1. 2, 3. 6]. Kempner v. State, 31

Tex. Civ. App. 363, 72 S. W. 888.

91. Maney v. Eyres [Tex. Civ. App.] 77

S. W. 969. Texas statute requiring purchaser

of additional land to make oath that he is

not acting in collusion with others and also

that he desires to purchase for a home and

has settled on the land. The affidavit of an

ignorant old man by mistake recited that

he was an actual settler, when in fact he

was owner and resident on contiguous larid.

He made the cash payment and paid the

annual interest. Held. as against a collater

al attack of a subsequent applicant, he was

entitled to the land. \‘i'eckesser v. Lewis

['I‘ex. Civ. App.] 79 S. “K 355.

92. A patent to Texas school lands pur

porting to issue by purchase and payment

under a certain law gives the patentee a

prima facie right to the land. Burkhead v.

Bush [Tex. Civ. App.] 75 S. \V. 67.

98. Sufficiency of evidence to overcome

presumption that the grantee in a patent

was the person of the same name who se—

cured the survey nnd had the patent made.

Huff v. Miniard. 24 Ky. L. R. 2272, 78 8.

W. 1036.

94. Statutes limiting area of land to be

purchased were published in different inn

guages. English text read 160 acres. From-ii
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A second patent of state land is void,” but a patent is not void because prior

grants excluded are not specifically described therein.‘'1

Priority is determined by the issuance of the grant and not by the time of

entry." An entry followed by grant is senior to a hostile entry during the interim

followed in its turn by grant posterior to that of the first enter-er.” If there was

any fraud in obtaining the first grant, the state and not the junior grantee must

assail it.l Persons claiming under junior entries but senior grants to state lands

issued before two hiatuses, during which the statutes made no provision for carry

ing entry into grant, are prior in right to claimants under special entry whose grant

was not obtained until after intervention of the hiatuses.’

A patent from the state, uncertain in terms, will be construed strictly against

the grantee.‘ Priority of conflicting patents issued on the same day may be shown

by the dates of the surveys on which they were based.‘

Curing defects in sale.—Sales invalid from the beginning cannot be validated

by other sales or resale in a different manner,5 nor can the facts making such in

validity be concluded in a claimant’s favor by land office recitals not addressed to

him and on which he had no right to rely.‘ There cannot be an innocent pur

chaser as against the state under an invalid patent.’ Mistakes in the application

may be corrected at any time before rights intervene.a An award below appraised

value may be cured by reducing the appraisement.’ Invalid sales of Texas lands

have, in some instances, been made valid by statute,‘0 and of Vermont lands by the

text not more than 260 acres. The land 0!

ficials permitted an entry or 199 acres. which

the state afterward issued a patent for.

Title was sustained. La. Sulphur Min. Co.

v. Krause, 110 La. 690.

95. Writing a patentee's name “Doorley”

Instead of "Dooley" will not avoid a patent

to Texas school lands. N. Y. & T. Land Co.

v. Dooley [Tex. Civ. App.] 77 S. W. 1030.

96. Combs v. Combs, 24 Ky. L. R. 1691,

72 S. W. 8; Stewart v. Keener, 131 N. C.

486; Crate v. Strong, 24 Ky. L. R. 710. 69 S.

W. 957; Hays v. Earls. 25 Ky. L. R. 1299, 77

S. W. 706. A Kentucky grant issued after

a patent by the governor at Virginia. Combs

v. Dui'l [Ky.] 80 B. W. 165.

97. Bolton v. Cent. T. & S. D. Co., 24 Ky.

L. R. 628. 69 S. W. 720.

98. Where the younger entry is made, and

the elder grant is issued upon it before a

hiatus, such title will prevail over an older

entry and a younger grant, where the latter

is issued after the hiatus. Shearer v. Mitch

ell. 109 Tenn. 181, 71 S. W. 86.

00. Code, it 2780, 2786. Henry v. McCoy,

131 N. C. 586.

1. Henry v. McCoy, 131 N. C. 586. in which

case payment was made by and patent issued

to the entryman’s surviving sister.

2. Sheater v. Mitchell, 109 Tenn. 181. 71

S. W. 86. The auditor and governor oi! Ar

kansas constitute a quasi-Judicial tribunal

to settle claims to swamp lands granted to

the state by congress and to issue state pat—

ents or deeds to rightful claimants tree from

collateral attack. Boynton v. Haggart [C.

C. A.] 120 Fed. 819.

8. A call tor a stake "near Cumberland

Gap" will not be construed "in" such place.

Creeeh v. Johnson, 25 Ky. L. R. 656, 76 S. W.

185.

4. Hall v. Blanton, 25 Ky. L. R. 1400, 77

S. W. 1110.

5. Subsequent invalid sale of a connecting

section will not validate the sale of two

sections as isolated which were not so. A

purchase of school lands on the ground of

isolation which were not isolated cannot be

supported as a purchase by an actual set—

tler, the application not being made on that

ground nor the aflldavit of residence filed.

Burnam v. Terrell [Tex.] 78 B. W. 500.

6. Where lands not in fact isolated were

purchased as such, the purchaser is not pro

tected by the fact that in abstracts of taxable

lands the land ofllce showed such lands to

be isolated. The abstracts were not made

for guidance of purchasers. Burnam v. Ter

rell [Tex.] 78 S. W. 500.

7. Kempner v. State,

363, 72 S. W. 888.

8. Mistakes as to description of the lands

[Batts' Ann. Civ. St. art. 4218111]. Nesting

v. Terrell [Tex.] 75 S. W. 485.

9. An award on an application to pur

chase Texas school lands at a. lower price

than the appraised value is valid where the

appraisement is reduced to the price of sale.

Threadgill v. Butler [Tex. Civ. App.] 77 S.

W. 43.

10. Sales of school lands before Jan. 1.

1899, under which the purchasers complied

with the law were expressly validated by

Act May 27. 1899. Bates v. Bratton, 9G Tex.

279, 72 S. W. 157. Sales of school lands be

fore Jan. 1, 1899, without settlement on the

lands. but where settlement was made with

in six months atter application, are express

ly validated by Act May 27, 1899. Id. Act

1899, validating purchases of school lands

to persons in default of settlement or pay

ment 01' the first instalment of the price will

not apply to one making settlement but fail

ing to make the payment in the Prescribed

period: nor to a purchaser of additional

school lands. no settlement being required.

Spence v. Mitchell. 96 Tex. 43. 70 S. W. 73.

Gen. Laws 1889. p. 106, and Gen. Laws 1891. p.

130. do not require of an original purchaser‘s

assignee that he shall have made actual

81 Tex. Civ. App.
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constitution,“ and in Missouri, a 30-years holding by bona fide purchasers of swamp

lands cures defects.12 A curative act passed pending appeal from a. judicial attack

on a sale is available.“

Rescissions, cancellations and forfeitures.—In Texas, a purchaser of additional

school lands who sells before his occupancy is complete to one not an actual settler

does not forfeit his rights, but the sale is void.“ If he be a purchaser not of school

lands and buys school lands additional to his purchase, his sale to one not an actual

settler is good provided occupancy and ownership continue for the necessary time."

The state only, not an adverse claimant, can urge that a purchaser of Texas school

lands acted in collusion with another." Mistakes of land oificers are not “fraud”

in procuring a certificate wherefor it may be revoked." The commissioner in Texas

cannot cancel a sale of school lands for a mistake in classification.18 Inadvertent

sale of Texas lands not subject to sale may be rescinded by the commissioner mak

ing it, or his successor." Where the commissioner inadvertently sold lands pre

viously leased, while the lease was in force, be may cancel the sale.20

The state’s petition to recover lands for fraud must afiirmatively allege the

fraud.,1 An allegation that the certificate holder did not improve is a negative preg

nant that they may have been improved when he applied." The remedy provided by

settlement before Jan. 1. 1889, in good faith,

save where the law required actual settle

ment of the original purchaser. Hence, an

assignee‘s title to grazing land may be cured

of a sale in the wrong county. though he

was not an "actual settler in good faith."

such settlement being required only of agri

cultural lands. Walraven v. Farmers' &

M. Nat. Bank, 96 Tex. 831, 74 S. W. 630.

Fraud of the original purchaser in describ

ing the land in his application held not

within these statutes. and accordingly no

obstacle to curing the assignee's title of

the defective sale. Id.

11. Preamble of Vt. Genet. 1777, applies

only to lands held under New Hampshire

grants. not those granted by New York.

which were never a part of New Hampshire.

Davis v. Moyles [Vt.] 66 Atl. 174.

12. The county is barred by laches in

Missouri from claiming invalidity of a. con

veyance of swamp lands from the state after

purchase by bone. tide purchasers without

notice of defects who exercised full owner

ship for over 80 years [Laws 1901, p. 202].

The statute did not impair the county's vest

ed rights. but was a valid exercise of the

state's power to validate sales made in good

faith. The trust for the school funds relat

ing to sale of Missouri school lands applies

only to “net proceeds of sales" and not to

the land so as to charge a bona fide pur

chaser with misapplication of proceeds by

the county; and where record. proceedings

and order of sale are regular on their face.

he cannot be charged with defects for which

the sale might have been set aside [Act

March 27, 1868, i 6 (Laws 1868, p. 68) and

Act March 10. 1869 (Scss. Laws 1869, p. 66)].

Simpson v. Stoddard County, 178 M0. 421, 73

S. W. 700.

13. A statute curing defects in sales of

Missouri swamp lands by county courts.

passed pending appeal in an action to quiet

title to such lands on such grounds, may be

applied by the appellate court. Simpson v.

Stoddard County, 173 Mo. 421, 73 S. W. 700.

14. 2 Batts' Ann. Civ. St. i 4218fff. Rob

erson v. Sterrett, 96 Tex. 180. 71 S. W. 385.

73 S. W. 2.

15. Sale by a purchaser of additional lands

before completion of the term of occupancy

to one not an actual settler on the land will

not forfeit title; sale may be made to one

not a settler [Batts' Ann. Civ. St. § 4218fff].

Nesting v. Terrell [Tex.] 75 S. W. 485. Ad

ditional purchase of school lands by the own

er of other than school lands will entitle

him to sell to another not an actual set

tler before occupancy. where he continues

to occupy and own the lands which were

the basis of the purchase [Batts' Civ. St. 1895.

art. 4218ffi‘]. Miller v. Hallford [Tex Civ.

App.] 78 S. W. 239.

16. Hamilton v. Votaw, 81 Tex. Civ. App.

684, 73 S. W. 1091.

17. The showing that the commissioner

of the land omce committed error in decid

ing a question of fact is not sufficient to

allow a state to recover school land in the

hands of an innocent purchaser on the

ground of fraud in procuring the certificate

of occupancy. State v. Hughes [Tex. Civ.

App.] 79 S. W. 608.

18. Laws 1897. p. 184, c. 129, and Rev. St.

arts. 4218c. 4218f, 42181. Harper v. Terrell,

98 Tex. 479, 73 S. W. 949.

19. Burnam v. Terrell [Tex.] 78 S. W.

500.

20.

W. 1.

II. A petition by the state to recover

school lands on the ground of fraud in pro

curing the certificate of occupancy must al

lege that the commissioner of the land of

fice did not know of the facts as they ex

isted and was misled by the proof of co

cupancy or acted otherwise than in good

faith. State v. Hughes [Tex. Civ. App.] 79

S. W. 608.

22. A petition by the state to recover

school lands in the hands of an innocent

purchaser on the ground of fraud in procur

ing the certificate of occupancy must allege

that the land was not already improved

when the application to purchase was made

as well as that the person who obtained

the certificate had failed to improve them.

State 1. Hughes [Tex Civ. App.] 79 S. W.

608.

Moore v. Hogan, 96 Tex. 875, 73 S.
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the Code of North Carolina (see. 2786), authorizing a suit by any one aggrieved by

the issuance of a patent by the state, in certain cases, is open only to the senior

against a junior grantee,” since the junior patentee cannot be aggrieved.“

The acceptance of payment for lands waives previous forfeiture for nonpay

ment." An unauthorized, inadvertent forfeiture by the commissioner for abandon

ment may be set aside.26 The state can only be estopped from asserting her right

to her own property by legislative enactment.“ Neither mistake“ nor fraud of

officials will vest in a patentee title to land not patented to him.“

Adjudication of title by madam—Jurisdiction of courts to hear and determine

claims as against the state is confined to the statute conferring it; hence a confirma

tion suit begun too late is not aided by a law extending time in those begun at a

certain time.’1 '

In trespass to try title to Texas school lands, a petition must allege facts show

ing complainant’s right to lands,82 and fraud must he pleaded in particular and not

as a conclusion." All of the facts necessary to make out complainant’s right to

the land must be prover ,“ and the burden of proving that defendant’s title never

ripened is on plaintiff.“5

23, 24. Henry v. McCoy, 131 N. C. 586. lidity of judgments as to land claims against

25. Where an applicant to purchase a the state under Act Feb. 11, 1860 (Gen.

tract of less than 640 acres under the act Laws 1860, p. 109, c. 78); Act April 4, 1881

of 1870. for sale of Oregon swamp and (Gen. Laws 1881, p. 105. c. 92), and Act Aug.

overflowed lands. received a certificate on 15, 1870 (Gen. Laws 1870, p. 201, c. 83),

payment of 20 per cent. of the price without amending the first act above. State v.

proof of reclamation in 1872, forfeiture in- O'Connor, 96 Tex. 484, 73 S. W. 1041.

curred by failure of proof and payment was 32- A petition to recover Texas school

waived by payment and acceptance of the lands must allege actual settlement on the

remainder by the commissioners ten years land or that petitioner owns and is an actual

later [Laws 1870. p. 56, §§ 3, 4', Laws 1878. settler on other lands within five miles radi

pp. 41. 46; Laws 1887, p. 10, i 2]. Miller us. Sterling v. Self, 30 Tex. Civ. App. 284,

v. Wattier [Or.l 75 Pac. 209. 70 8. W. 238. Pleadings sufficient to put

26. Rev. St. 1895, art. 4218l, Johnson v. in issue the fact of prior occupancy of school

Bibb [Tex. Civ. App.] 75 S. W. 71. lands in trespass to try title. Corritznn v.

2‘7. State v. Paxson [Ga] 46 S. E. 872. Fitzsimmons [Tex. Civ. App.] 76 S. W. 68.

The state may bring an application for an Issues in unit by applicant to recover ad

injunction under Civ. Code, § 4927, by at— dltlonal school lands awarded to another;

taching to the petition, as an abstract of whether the application was properly made

title, a. statement setting forth that the land and priority thereof are the only questions.

in controversy has never been granted. Id. Coody v. Harris, 31 Tex. Civ. App. 169, 71

The state may bring an equitable action S. W. 607. Issues in trespass to try title to

in the nature of the common-law proceed- school land by one claiming under an ap—

ing by information of intrusion for recov- pllcation to purchase as an actual settler

cry of land title to which is in the state. [Sayles‘ Rev. St. art. 1331]. Allen v. Frost,

and in aid of such action obtain an in- 31 Tex. Civ. App. 232, 71 S. W. 767.

junction to restrain a trespass. The petition 83. An allegation that a. location on school

in the present case can be construed as an lands and issuance of a patent were fraudu

action of that character (Per Cobb. J'., dis- lent is a legal conclusion not admitted by

sentlng). Id. demurrer. Hell v. Martin [Tex. Civ. App.]

28. A mistake of the county surveyor in 70 S. W. 430.

recording a survey could not operate to 34. It must be shown in trespass to try

vest in the patentee title to land not patent- title to school lands that the lands were

ed to him. Bryant v. Kendall [Ky.] 79 S. classified when the application to purchase

W. 186. was made. Anderson v. Walker [Tex Civ.

29. Courses and distances set forth in 9. App.] 70 S. W. 1003. In a. suit to recover

plat of an Official survey and referred to state school lands, plaintiff must show that

in patents from the United States, which the commissioners had no power to award

show the meander line of one lake as the the land to defendant, where his pleadings

boundary control, as against the actual do not specifically show the award and re—

boundary of the lake, where the survey was jectlon of plaintiff‘s application, though the

grossly fraudulent and the lake never ex- evidence does disclose them. Landers v.

lsted within half a. mile of the point indi- Boliver [Tex. Civ. App.] 73 S. W. 1075. A

cated on the plat and where to fix the lake purchaser of Texas school lands trying to

as the boundary would give the patents-es recover in trespass to try title must prove

an area of land vastly in excess of thelriclassiilcatlon and appraisement. Sufficiency

patents and what they paid for. Securityinf evidence. Corrigan v. Fitzslmmons [Tex.

L. & E. Co. v. Burns, 193 U. S. 167. ‘Civ. App.] 76 S. W. 68. Prior possession

30. Bills to charge trusts on patenteesywill not support 8. Judgment for plaintiff

see post. i 4. ‘,in trespass to try title to school lands,

31. Jurisdiction of district courts and va- ‘ where title is admittedly in the state. Id.

Curr. Law, Vol. 13—83.
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A canceled state warrant does not alone prove erroneous location, nullity of

patent, or that the warrant was returned to the locator, though the cancellation so

states.“

A purchaser of leased school lands in Washington cannot recover possession as

against purchasers from the state without showing payment of assessed value of

leSsee’s improvements."

Official acts and decisions are reviewable“ when ministerial," but not when

(liscretionary‘o or final.‘1
Ordinary rules of review“ and of trial thereafter“ apply.

§ 4. Interest and title of occupants, claimants and patentees. ,A. On Federal

lands. Possessory rights—The sufficiency of acts to give a right of possession to

public lands depends upon peculiar conditions, such as character and locality of the

land and the purpose of the occupation; but the acts must always show dominion

and control of the claimant.“ A mere occupant of public lands has a possessory

right therein coeval with the continuance of his occupancy,“ but one settling on

Sufficiency or evidence in contest for Tex

as school lands to carry to the Jury the ques

tion whether the land wan npp'rnlned and was

on sale when the second award was made

to plaintiff by the commissioner prior to de

fendant's application. Bowerman v. Pope,

25 Tex. Civ. App. 79. 75 S. \V. 1093.

Evidence an to time when public free

school lands of Texas were placed on the

market in trespass to try title. Binion v.

Harris [Tex. Civ. App.] 74 S. W. 580.

85. \Vhere defendant, in an action to re

cover land alleged by plaintiff to have been

public free school lands when he settled

and applied for purchase, was an actual

settler and had applied to purchase, plain

iif‘f has the burden of proving his failure to

complete the purchase or forfeiture of his

rights before plaintiff's application: and

where he failed to do so. admission in evi

dence of the commissioner's certificate that

defendant was an actual settler and had

been awarded the land on application to

purchase was harmless. Boaz v. Powell, 96

'l‘ex. 3, 69 S. W. 976.

36. Slattery v. Heilperin, 110 La. 86.

81. Brummett v. Campbell, 32 Wash. 358,

73 Pac. 403. ‘

88, 8!)- Errors on appeal in suit to recov

er Texas school lands. Sterling v. Self, 30

Tex. Civ. App. 284. 70 S. \V. 238. The de

cision of the commissioner that sections of

state school lands are isolated and subject

to sale is a ministerial act and inconclusive

[2 Batts‘ Rev. St. 1895. art. 4218y]. Burnam

v. Terrell [Tex.] 78 S. W. 600.

40. Where boards of appraisers have dis

cretionary power, their decision cannot be

reviewed in mandamus, A statute read "that

if the board shall be satisfied that the land

on being resold would not sell for 25 per

cent. more." Their decision was not inter

fered with at the suit of one who offered 25

per cent. more. State v. Bridges. 30 Wash.

268, 70 Pac. 506. The decision of the Ore

gon State Land Board is final as to applica

tion to purchase school land claimed to have

been forfeited by another by his default in

payment of the purchase price for which the

board refused to issue the subsequent appli

cant a certificate of purchase. Robertson

v. State Land Board, 42 Or. 183, 70 Pac. 614.

Resale of Washington school lands is dis

cretionary and cannot be controlled by the

courts. State v. Bridges, 30 Wash. 268. 70

Fee. 506. The decision of the Oregon state

land board as to forfeiture and resale of

lands will not be reviewed by the courts.

Robertson v. State Land Board, 42 Or. 133,

70 Pac. 614.

41. The granting of a certificate of pur

chase of swamp and overfiowed land neces

sarily implies a finding by the state board

of commissioners that the purchaser has

the necessary statutory qualifications which

is not subject to review by the courts. (Ac

tion between the certificate holder and a

subsequent grantee from the commissioners

[Laws 1870. p. 55, Q 3]). Miller v. Wattier

[0r.] 75 Fee. 209. Contests for purchase of

state lands between alleged “actual settlers“

and other claimants must be decided by the

register of the land office. and his discretion

cannot be controlled by mandamus; if he re

fuses to consider the contest because the

lands are not open to purchase, an appeal

will lie to the court. State v. Smith, 111 La.

319.

42. On appeals from the state board of

land commissioners, documentary evidence

not transmitted as a paper in the case or

as evidence below may be excluded where

no notice was given for its introduction

[Rev. St. 1899. § 812]. Baker v. Brown

[Wyo.] 74 Pac. 94.

43. A ruling of the supreme court of Wis

consin on demurrer to the complaint in a

contest between claimants to Federal pub

lic lands, as to validity of the entry and

residence. is binding on a subsequent appeal

where the evidence is the same on another

trial as that given the land ofi‘lcers. Mc

Cord v. Hill. 117 Wis. 306, 94 N. W. 65.

44. Sufficiency of acts giving mill owner

right to possession of land on which he de

posited ore tailings. Ritter v. Lynch, 123

Fed. 930.

45. Persons who, with their grantors.

have occupied and used public lands ad

jacent to the Alaskan coast, since prior to

Act May 17, 1884, including a. small strip

of tide lands used for drawing salmon se‘ncs

will be protected as against others asserting

a common right to fish thereon [Scc. 8 of

the act (23 Stat. 24)]. Heckman v. Sut

ter [C. C. A.] 119 Fat]. 83. United States

statutes establishing a civil government for

Alaska protects possessory rights exercised

over tide lands by occupants of adjoining

uplands against those who assert a com

mon right to fish thereon. Heckman v. Sut

ter [C. C. A.] 128 Fed. 393.
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land covered by homestead entry of another acquires no rights.“ An entryman’s

possession is exclusive," whence he can maintain forcible entry and detainer against

one whose claim has been canceled by the land department.“ Proof of prior peace

able possession under a claim of right will support an action to recover land, the

title to which was in the state, as against all but the true owner.“ An unsuccessful

contestant for a townsite lot, making valuable improvements in good faith during

pendency of the contest, and in possession at end of the contest, cannot hold pos

session until such improvements are appraised and paid for under an occupying

claimant’s law.“

Adverse possession will not give title to possession as against the government,“

though it may sufiice as against grantees or patentees." _

A right of way granted by the United States has been held not subject to ad

verse possession."

An interest in the lands vests when final certificate is made“ and not before.“

A mere claimant of lands claimed by the land department as unsurveyed cannot

prevent a survey.“0 Instituting a contest against an Indian allotment does not of

itself vest any right in the contestant."

A contract after final proof to sell the lands is not an entry for another." A

contract to settle for another is against public policy."

The provision that when father and mother are both dead leaving minor chil

dren, a homestead entry shall vest in the minor, applies for the exclusive benefit of

the minor only when there are no other heirs.”

By reason of the statute requiring afiidavit that he has not alienated his lands,

a homestead entryman’s sale“ or lease" before final proof and patent issued is un

40. He has no legal or equitable rights.

McMichael v. Murphy [OkL] 70 Pac. 189.

47. Reservation State Bank v. Holst [8.

D.] 96 S. W. 931. An entryman on homestead

lands is entitled to possession and cannot be

enjoined by one exercising a prior posses

sion without right. Tlernan v. Miller [Neb.]

96 N. W. 661. One entitled to preempt land

or take up a timber claim, and allowed by

the land officers to file on lands open to pre

emption. takes it and all permanent im

provements with exclusive possession free

from claims of all persons except the United

States. Hill v. Pitt [Neb.] 96 N. W. 339.

48. Several parties made entry on the

same land and the land ofi‘lce awarded the

land to plaintiff. Hackney v. McKee [OkLl

75 Pac. 535.

40. Proof of actual occupation and use

to exclusion of others is sufficient, though

no barriers sufficient to turn stock existed.

Smith v. Hicks, 139 Cal. 217, 73 Pac. 144.

50. Cook v. McCord [01¢] 76 Pac. 294.

61. No claim of adverse possession can

be made as to the bed of a dried-up body of

water owned by the Federal government.

Carr v. Moore. 119 Iowa. 162. 93 N. W. 62.

52. Adverse possession, sufficient under

a state statute. within the 10-mile limit of

the Central Pacific grant carried title.

though no patent was issued to the rail

road company [Act Congress. July 1, 1862

(12 Stat. 489. c. 120) as amended by Act

July 2. 1864 (18 Stat. 366, c. 216)]. Toltec

Ranch Co. v. Cook. 191 U. S. 532. Title to

lands forfeited from state grants to the

United States will not vest in a purchaser

until certificate has issued so that limita

tions will not run in favor of adverse pos

session before that time. Doe v. Pugh [Ala]

34 So. 377.

58. McLucas v. St. Joseph & G. I. R. Co.

[Neb.] 97 N. W. 312.

54. Adams v. Church. 42 Or. 270. 70 Pac.

1037. 59 L R. A. 782.

55. Application was denied and the entry

never made. Baldwin v. Keith [Okl.] 75

Pac. 1124.

56. Equity will not relieve a claimant

against a survey of lands by the Federal

land department claimed by it as unsur

veyed public lands. where no material in

jury will result from the survey and the

interested parties are few and assert sepa

rate rights; the courts will not interfere

with executive administration of the depart

ment. Kirwan v. Murphy, 189 U. S. 35, 47

Law. Ed. 698.

57. Contest did not result in cancella

tion of allotment entry.

[Okl.] 75 Pac. 1124.

58. A contract by an entryman on Fed

eral lands after final proof to sell to another

and obtain the patent for the latter. followed

by giving possession. is not in violation of

the prohibition of entry of lands for benefit

of another. Doll v. Stewart, 30 Colo. 320, 70

Pac. 326.

50. Organic Act,

[0k].] 71 Pac. 628.

00. On the death of a homestead entry

man before final proof his rights descend to

his heirs. Deceased was mother of three bas

tard children. Her rights were divided equal

ly between her husband and living children

and child of a deceased child. Hollornan v.

Bullock [Miss] 34 So. 355. '

61. A contract for sale of a homestead

Baldwin v. Keith'

5 24. Bass v. Smith



1316 PUBLIC LANDS § 4A. 2 Cur. Law.

enforceable. State courts will not disturb a lessee under an entryman." Convey

ance of a water right, by one afterward acquiring the land on which it was situated

as a homestead, is not a conveyance of “land” within laws prohibiting conveyance

by homestead entrymen.“ An entryman’s deed conveying part of the waters of a

stream and a right of way over the land to obtain such water, not made in contem

plation of the entry, is not prohibited by homestead laws forbidding entry for an

other.“ A conveyance of timber on a homestead by the entryman before final proof

is valid, except as against the United States.“ Rights of a bona fide purchaser for

value may accrue to a. purchaser of timber before patent issued."

A mortgage given as security on a homestead before patent issued is not a

“debt before patent” within the Federal law."

A contract by a tree claim entryman, of whom such affidavit as prescribed in

case of homesteads is not required, to convey his claim as soon as a patent was issued

is valid,“ and title when perfected by patent will inure to the grantee." Rights in

a tree claim though partnership assets are not liable for debts before issue of final

certificate“ or subject to antecedent mortgage."

A contract by a pre-emptor of Federal lands to pay another one-fourth the

amount of a sale of the lands at proper value after title secured in consideration of

one-fourth the expenses of final proof is valid."

A certificate or warrant to a Mexican war oflicer may be assigned after issuance

so that the assignee may locate in his own name; and if the assignee proceeds regu

larly, he is not affected by failure of the register to report his location to the general

land office.“

A discoverer of mineral signs may assign the prospective discovery to one who

may pursue it until entitled to a patent."

Transferces pending contest" or with notice of a prior transfer" can have no

better claim than their grantor.

No suit to assert a private title lies until the lands have vested in the adverse

by an entryman before final proof and patent

issued cannot be enforced [U. S. Comp. St.

1901, p. 1389. 5 2290 and p. 1890, | 2291].

Horseman v. Horseman. 43 Or. 83, 72 Pac.

698.

62. On grounds of public policy. Milli

kin v. Carmichael, 134 Ala. 623.

83. Tiernan v. Miller [Neb.] 96 N. W.

661.

64. Rev. St. U. S. B 2290. 2291; Cal. Civ.

Code. §§ 658-660, 662. Mt. Carmel Fruit Co.

v. Webster, 140 Cal. 183. 73 Pac. 826.

Mt. Car85. Rev. St. U. S. §§ 2290. 2291.

mel Fruit Co. v. Webster, 140 Cal. 188, 73

Pac. 826.

66. Conveyance of merchantable timber

before final proof and another conveyance

thereof after final proof. The first grantee

had title by estoppel. Andrews v. Wilder

[Miss] 85 So. 875.

07. U. S. v. Clark. 125 Fed. 774.

88. Not within Rev. St. U. S. 5 2296. for

bidding liability of land for debts before

patent. Klempp v. Northrop. 137 Cal. 414.

70 Fee. 284.

69. One who had made entry agreed to

convey to the partnership of which he was

11. member as soon as potent issued. Adams

v. Church, 193 U. S. 510.

70. Civ. Code, § 947. subd. 4. Bernardy

v. Colonial &. U. 8. Mortg. Co. [8. D.] 98 N.

W. 166.

71. One who entered and perfected a tree

culture claim and afterward agreed with a

partner to convey to the firm as soon as

he got title. held an undivided half interest

therein not liable to firm or individual debts

before final certificate. but where. after the

partner‘s death. he refused to perform at

suit of the partner‘s representatives the

land was decreed firm property [20 Stat.

114. I 4] held constitutional. Adams v.

Church, 42 Or. 270, 70 Pac. 1037, 69 L. R. A.

782.

72. Adams v. Church. 42 Or. 270, 70 Pac.

1037, 59 L. R. A. 782.

73. Preemption act [Rev. St. U. S. § 2262].

Gross v. Hufeman [Minn] 97 N. W. 430.

74. Act Cong. Feb. 11. 1847 (9 Stat. 125, c.

S). Johnson v. Fluetsch, 176 M0. 452. 75 S.

W. 1005.

75. Bay v. Okl. S. 0.. O. & Min. C0. [0k].]

78 Pac. 936. See Mines and Minerals, i 4.

2 Curr Law. p. 897.

76. Personal notice on parties known to

be interested in a. land claim and publication

is sufficient in a contest under the act of

1850 to render the decision of the land offi

cers binding on those purchasing after pend

ency oi.‘ the proceedings [Act Cong. Sept.

26, 1860, c. 69 (9 Stat. 469)]. Male v. Chap

man [Mich.] 96 N. W. 582.

77. Sufficiency of notice of rights of pur

chaser from entryman of Federal lands to

prevent purchase thereafter from entryman

by third person. Doll v. Stewart, 30 Colo.

320, 70 Fee. 326.
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party," hence, townsite trustees who merely convey the government title to town

lot occupants are not suable by a homesteader." Two years from the date of a

patent is not an unreasonable delay in prosecuting suit against a patentee who

through fraud had secured the right to purchase.80 Payment of interest on the

mortgage by the true owner of the occupant right will not estop him from contest

ing the validity of the mortgage.81 A statute limiting the time for suits by the

United States to annul or cancel patents does not apply to a partition suit by heirs

of a homestead entryanan.82 Plaintiff must show his right to a patent and that

defendant was not so entitled in order that the latter may be declared a trustee

for plaintifi because of an erroneous ruling of the land department.83 The holder

of the duplicate final receipt of the receiver of the land office for a homestead may

bring an action, in the nature of ejectment, for possession.“

Paientees or purchasers take the public title free from any charges save those

binding on the public.“ To entitle a party to relief against a patent of the gov

ernment, he must show a better right to the land than the patentee.“

No title or equity can pass in a grant never earned87 or in lands never selected

1101' approved,“ nor under a fraudulent patentee." Bona fide purchasers of for—

feited railroad lands, not in possession and without attempt to exercise their statu

tory rights, cannot sue to quiet title against claimants of adverse interests.”

A grant for a particular purpose, e. g., schools,“1 cannot be diverted from that

purpose, but a patent to a city may be absolutely alienated, though entered under

law for a cemetery.“2

78- An action to declare a resulting trult

by an occupant of public land will not lie

against a successful contestant until title

has passed from the government to the lat

ter. Demurrer to petition showing that no

patent has issued properly sustained. Jor

dan v. Smith [0kl.l 73 Pac. 308. A com

plaint to hold a patentee of public land a.

trustee. alleged that application to purchase

the land was made and applicant went into

possession and improved it. but that another

filed a forged relinquishmont of his rights

and a patent was issued to him. Held not

to state a cause of action because not al

leging that plaintiff did not make volun

tary relinquishment by failure to prosecute

work or make seasonable proof and pay

ment. Gebo v. Clarke Fork Coal Min. Co.

[Mont.] 75 Pac. 859.

19. A claimant under the Federal home

stead laws cannot sue Oklahoma townsite

trustees to divest them of title under the

law for townsite occupants [Act May 14.

1890 (26 Stat. 109. c. 207)] until the land is

conveyed to the occupant under the act. title

remains in the United States. Bockfinger

v. Foster. 190 U. S. 116. 47 Law. Ed. 975.

80. A lessee who had represented herself

as the owner of the occupant right. Whit

lock v. Cohn [Ark.] 80 S. W. 141.

81. W'hitlock v. Cohn [Ark.] 80 S. W. 141.

82. Holloman v. Bullock [Miss.] 34 So.

855.

83. Homestead claim. Small v. Rake

straw. 28 Mont. 413, 72 Pac. 746.

84. St. 1893, § 4492. McClung v. Penny

[Oli 70 Pac. 404.

85. Lands belonging to the United States

and sold to another cannot be made liable

to irrigation assessment where included in

an irrigation district Without assent of the

government or the purchaser. Nev. Nat.

Bank v. Poso Irr. Dist., 140 Cal. 344, 73 Pac.

1056.

Grants for aid of state institutions need not be apportioned

80. A petition in an action to declare a

resulting trust in land patented to another

did not state facts sufficient to show this.

Baldwin v. Keith [Okl.l 75 Pac. 1124.

87. A lease of‘ railroad grant lands which

were given as bounty lands to a railroad

which was never completed will not support

ejectment whether real or a fiction. Act

Cong. June 3, 1856 (11 Stat. 17). granting

the land to the state for railroad aid, requires

construction of the road before passing title.

Galloway v. Doe, 136 Ala. 315.

86. A homesteader had settled on land

which had been selected as indemnity, but

the selection had not been approved. Sage

v. Maxwell [Minn] 99 N. W. 42.

80. A mortgage given by a patentee on

land, the patent to which was secured by

fraud. cannot be enforced against the land

in the hands of the true owner. The owner

of an occupant claim leased it. The lessee

presented her claim to the commissioner as

owner of the occupant right and was award

ed the privilege of purchasing, which she

did and received the patent. She then

mortgaged. Whitlock v. Cohn [Ark] 80 S.

W. 141.

80. Act Cong. March 3. 1887. l 5 (24 Stat.

556. c. 376). San Jose L. 8: W. Co. v. San

Jose Ranch Co., 189 U. S. 177, 47 Law. Ed.

765.

91- A grant for school purposes vests

title in the board of education subject to

their exclusive control. Act of March 3.

1845, c. 48 (5 Stat. 742). granting school

lands. passed the exclusive control and dis

position thereof to the state board of edu

cation and a grant of such lands by the

state to a. railroad company or a patent

thereof by the executive officers of the Unit

ed States to a state as swamp lands is void.

State v. Jennings [Fla.] 35 So. 986.

92. A patent conveying land to the “mayor

in trust for said city and his successors,"
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equally among them," and the making of a special grant for one does not negative

its right to share in a general grant.“ When lands are granted simply to the

state," they do not pass into any particular fund except as the state laws declare.“°

A grant in trust on condition precedent to the beneficiary’s title will prevent the

ripening of any title against the trustee.“

Area acquired and boundaries—A state survey under which a patent was issued

will control as to the boundaries over a government grant by subdivision." Where

one purchased land according to the field notes of an original survey, his purchase

includes all the lands described,“ and the state may recover for the excess, but

cannot resell it.1 A patent excluding certain surveys from the grant will pass title

to all the land not included in those surveys.2 Boundaries cannot be extended be

yond meander lines except by accretion.a Government lots bordering on a. non~

navigable stream are bounded by the thread of the stream and not by the meander

line on the bank.‘

Mode of proving title—Office copies of patents“ and certified maps‘I may be

received subject to the usual rules of documentary evidence.’ A prima facie title

may be made out by proof of acts from which in regular course a patent must have

issued.‘

under an act authorizing the mayor of Den

ver to enter land for a. cemetery, carries to

the city an absolute allenable title [Act

Cong. May 21, 1872. c. 187 (17 Stat. 140)].

“'right v. Morgan_ 191 U. S. 55.

93. Under a law granting lands generally

for state institutions. one institution may

be given more than its appropriate share

[Enabling Act. 5 17 (Act Feb. 22. 1889. c.

180; 25 Stat. 681)]. State v. Callvert [Wash.]

74 Pac. 1018.

04. A special law granting certain lands

to the state university of Washington does

not preclude it from benefits [Enabling Act.

§ 14 (Act Feb. 22, 1889. c. 180 [25 Stat. 680]).

and i 17]. State v. Callvert [Wash.] 74 Pac.

1018. .

05. 96. Lands granted by the United States

to Nebraska by the enabling not were not

placed among educational lands by the state

constitution giving "proceeds" of such lands

or “other” lands to the school fund. The

Board of Educational Lands and Funds has

no control over saline lands of uch grant

[Enabling Act. 5 11, and Const. 1875. art. 8, §§

3. 4]. McMurtry v. Engelhardt [Neb.] 98

N. W. 40. Lands acquired under 9 Stat. 352,

519, were subject to be disposed of by the

legislature. and shallow lakes, not naviga

ble, could be disposed of only after their

area had been ascertained by surveys recog

nized by the state. Hall v. Board of Com‘rs.

111 La. 913. A party acquiring a. tract

bordering on a shallow lake could not ac

quire title to the bed of the lake by accre

tion. Id.

97. “'here the Federal government grant

ed land to a. state as trustee for aid of rail

roads, to be conveyed to the companies after

construction. limitations will not run against

the state until title has vested In the rail

road company. The road must. be completed

before the limitations would run [Act Cong.

June 8, 1858 (11 Stat. 17), and Code Ala. Q

2794]. Galloway v. Dec. 136 Ala. 816.

98. Inconsistency between state and Fed

eral surveys as affecting boundaries of pat

ented lands. Miller v. Grunsky. 141 Cal. 441,

75 Pac. 48.

80. A later survey showed that the tract

contained 960 acres instead of 640. Wil

loughby v. Long. 96 Tex. 194, 71 S. W. 545.

1. Will entitle the state only to demand

payment for the excess. and in default there

of. to a partition thereof; but one applying

to purchase can acquire no rights against

the purchaser [Act March 22, 1889]. Wil

loughby v. Long. 96 Tex. 194. 71 S. W. 545.

2. A description in a. patent concluding

with the words “Plotting out of the surveys

all lands heretofore surveyed." older surveys

were excluded from the grant. but the patent

was valid as to all land embraced within

it not theretofore surveyed. Bryant v. Ken

dall [Ky.] 79 S. W. 186.

3. The owners of patents to lands abut

ting on meandered waters cannot extend

their rights beyond the meander line on dry

ing up of the waters except by accretion or

reliction. Meander of a body of water in

the government survey which should not

have been meandered fixes the boundary of

land given by patent to abutting owners.

Carr v. Moore, 119 Iowa, 152. 93 N. W. 52

4. U. 8. Rev. St. N 2396. 2397. Kirby v.

Potter. 138 Cal. 686, 72 Pac. 338. The local

state law controls all courts in determining

the limits of grants of government lands

abutting on lakes. rivers or waters. In re

Valley, 116 Fed. 983.

5. A land office copy of a Virginia patent

is evidence of title in ejectment. though the

lesser seal of the commonwealth was not

shown to appear on the original. Va. C. &

1. Co. v. Keystone C. & 1. Co. [Va.] 45 S. E.

291.

6. Certified maps by the acting commis~

sioner of the general land cities of a Fed

eral grant to a state in aid of railroads may

be shown in ejectment to recover the land.

The maps showed the limits of the grant,

that the lands were vacant when granted.

that they were subject to grant, and that

lands within an adjustment list were with

in conflicting limits of grants to certain

companies. Galloway v. Doe, 186 Ala. 315.

7. See Evidence. 1 Curr. Law. p. 1138.

8. Actual settlement on an agricultural
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Mineral rights—A townsite entry does not pass mineral rights even unknown

at the time of entry.“ A reservation of lodes or veins which intersect or penetrate

has been held to cover only those which apex outside the tract.‘0 -

Water rights—One who saw appropriation of spring waters from public lands

without making a claim of prior appropriation is cstopped to make such claim.11

Indian allotments—Since Indians are subject to the laws of congress and have

no several rights in tribal lands, allotment may be made to persons not previously

regarded as members of the tribe.12 A lease by an Indian of his land allotment,

without approval of the secretary of, the interior, is lithlll( .“ Execution of two

powers of attorney regarding Sioux half-breed scrip, one to locate and the other to

convey when located, together or separately, are not an assignment or transfer of

the scrip.“

(§ 4) B. State lands.—Possessory rights must rest on a physical dominion

within definite limits."

The state is not subject to adverse possession,“ though claimants may be."

Property rights before grant or patent—Land which has been awarded, and

the proofs of occupancy of which have been accepted or contract issued by the state

is the subject of sale, seizure on execution and mortgage ;“ and the mortgagor is

estopped to set up his after-acquired title from the state.“ Adverse possession may

run from the time title is earned.20 The grantee of an occupant21 or original pur—

chaser acquires only the original purchaser’s title.22 Hence also a title bond by a

section of school land on application to pur

chase it and other lands as additional. and

award 0! all lands on application. makes a

prima facie title. Walker v. Marchbanks

[Tex. Civ. App.] 74 S. W. 929.

8. Rev. St. U. S. Q 2392.

James, 141 Cal. 291, 74 Fee. 853.

'10. A condition in a patent to agricul

tural land that it shall be subject to proprie

tary rights in a lode or vein if one should

be found to "penetrate or intersect" means

only a lode. the apex of which was WlU'lOU'.

the land and in its course ran into the land.

Surface mining rights are therefore not re

Callahan v.

served. Paterson v. Ogden. 141 Cal. 43, 74

Fee. 443.

11. Orient Min. Co. v. Freckleton [Utah]

74 Pac. 652.

12. The statutes providing allotments from

vthe Omaha Indian lands repealed all previ

ous legislation and referred to the tribe as

it then existed, and rights to allotment were

not confined to members of the tribe at

time o! a former treaty [Act Aug. 7. 1882

(22 Stat. 34), construed with Treaty March

7, 1865]. Sloan v. U. S., 118 Fed. 283. Al

lotments of Indian lands of Omaha. tribe:

who entitled under Act Aug. 7. 1882 (22

Stat. 341). Id. See title Indians. 2 Curr.

Law. p. 304, for exhaustive treatment.

13. Reservation State Bank v. Holst [8.

D.] 95 N. W. 931.

14. Buffalo L. & E. Co. v. Strong [Minn.]

97 N. W. 575.

15. Natural barriers suffice to support a

claim of prior peaceable possession of lands.

title to which is in the state, as against all

but the true owner, and the claimant may

avail himself of barriers enclosing other

lands in his possession as well as the state

lands, though sueh other lands belong to

third persons. Smith v. Hicks, 139 Cal. 217,

73 Pac.. 144.

10. Slattery v. Heilperin. 110 La. 86. No

claim of adverse possession can be made as

to the bed of a dried-up body of water owned

by the state government. Carr 'v. Moore, 119

Iowa, 152. 93 N. W. 52.

1". Sufficiency of evidence of adverse pos

session where two Kentucky state patents

overlap. Hall v. Blnnton. 25 Ky. L. R. 1400.

77 S. W. 1110. A judgment of adverse pos

session against heirs to whom a certificate

of state lands was issued, showing their

ancestor to be dead. gives a. complete title

in the holder and his successors to the

certificate. Houston & T. C. R. Co. v. De

Berry [Tex. Civ. App.] 78 S. W. 736.

18. A mortgage executed before deed was

received from the state. Logue v. Atkeson

['l‘ex. Civ. App.] 80 S. W. 137. A purchaser

who made the first payment on South Da

kota. school lands and received a contract

of sale from the commissioners had an in

terest therein subject to execution [Const.

art. 8. §§ 5, 6, construed with Laws 1890. p.

296, c. 136, and Code Civ. Proc. 1903. § 336].

Brooke v. Eastman is. D.] 96 N. W’. 699.

10. Logue v. Atkeson [Tex. Civ. App.]

80 S. W. 137.

20. Where an applicant's title to state

lands accrued, if at all. at expiration of his

three year' occupancy and another entered

under a deed from a subsequent entryman

recorded eleven years later. the latter's pos

session tor seven years barred the applicant

under the five years' limitation. Robles v.

Cooksey [Tex. Civ. App.] 70 S. W. 584.

21. A title under purchase from one who

was awarded lands by the commissioner of

the land office is worthless where the grantor

was not a settler on the land at time of

application and the commissioner did not is

sue the necessary certificate of occupancy.

Nowlin v. Hall [Tex. Civ. App.] 77 S. W. 419.

22. A subsequent grantee of an entry

man of Texas state lands, who acquired no

superior or different title. takes subject to

defects in the entryman's title. Walraven

v. Farmers' & M. Nat. Bank, 96 Tex. 331, 74
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prospective purchaser to “vacant” lands is void.“ Since a pendente lite purchaser

takes subject to the suit, one purchasing free school lands pending mandamus to

compel award thereof to a prior claimant cannot intervene in the proceedings.“

An unlocated land certificate is a. chattel which will pass by verbal sale and

delivery followed by continued possession and control until witnesses of the supposed

sale are dead,“ hence a. husband’s sale of his wife’s certificates passes her inter

est." The holder of a certificate issued to one since deceased must in a regular

way acquire rights of minor heirs or his patent will not cut them off."

A duplicate land certificate issued instead of_ a lost one confers only the rights

of the original." A preemptive right founded on mere possession passes to the

possessor’s transferee.” A bounty land certificate to a Texas volunteer is not a

gratuity but a grant based on consideration of service.“ Location of confederate

land scrip and survey of the land will merge the scrip in the land, though no patent

has issued.“ A single man’s certificate to Texas lands vests a property right

alienable when earned." The grant of lands by Louisiana to the Bossier levee dis

trict did not become effective until formal conveyance to the levee board by the

state auditor and register of the land office, and until then it could not collect rents

from the land."

Patents and grants—The grant conveys only such title as the state has."

Recitals in a grant by statute do not conclude one claiming adversely to the chain

of title derived from the grant.“ A grant relates back to entry and will support

ejectment commenced before the grant but after entry.” Registration of a grant

is constructive notice thereof." The statute of limitations against actions to test

the validity of a grant begins to run on its registration." In proper cases39 a trust

may be charged on the patentee. An action for public lands, by one claiming under

the junior grantee, against claimants under the senior grantee, is barred where not

30. Joint resolution of 1st Cong. of re

public of Texas. Nov. 24, 1836. Halstead v.

Allen [Tex. Civ. App.] 73 S. W. 1068.

31. So that a deed will pass title.

v. Bruce. 31 Tex. Civ. App. 347, 72

258

S. W. 530. An assignee oi.’ an original pur

chaser oi! Texas state school lands can avail

himself or the curative statute to remedy

a defect in the assignor‘s title to grazing

land because the sale was not made in the

county of the land, though the assignee was

not an actual settler in good faith. Curative

statutes, Gen. Laws 1889. p. 106. & Gen.

Laws 1891, p. 130, related only to bona flde

settlers of agricultural lands. 1d.

23. It necessitates a false affidavit by him

[Laws 1900, p. 29, c. 11. as amended by Laws

1901, p. 253, c. 88]. Mahoney v. Tubbs [Tex.

Watts

8. W.

32. Act Dec. 14. 1837, giving a single man

a. certificate for 640 acres of land to he se

lected from the public domain. VVhisler v.

Cornelius [Tex. Civ. App.] 79 S. W. 360.

83. Act No. 89. 1892. McDade v. Bossier

Levee Board. 109 La. 625.

34. Davis v. Moyles [Vt-1 56 Atl. 174. A

Civ. App.] 77 B. W. 822.

M. Sherrod v. Terrell [Tex.] 76 B. W.

442.

25. Lochridge v. Corbett. 81 Tex. Civ.

App. 676, 78 S. W. 96. The husband's title

to the wife's certificates becomes absolute

when he reduces them to possession. Ward

v. Cameron [Tex.] 80 S. W. 69. His sale of

them reduces them to possession. Id.

26. A contract containing no words of

conveyance. but reciting the giving of cer

tain notes in consideration of land certifi

cates. Ward v. Cameron [Tex.] 80 S. W.

69.

27. Payment by one of fees to obtain a

slate patent on a. land certificate issued to

a deceased person gave him no interest

against minor children without a. contract

by a. proper guardian. Ellis v. Le Bow. 30

Tex. Clv. App. 449, 71 S. W. 576.

28. Kempner v. State, 31 Tex. Civ. App.

363. 72 S. W. 888.

:9. Twig-gs v. State Board of Land Com’rs

[Utah] 75 Pac. 729.

state act granting the city of Mobile the

shore and soil under a. tidal stream within

the city limits did not disturb vested rights

of landowners adjacent to the stream [Act

Jan. 31. 1867]; it merely granted rights

possessed by the state to the city. Mobile

Transp. Co. v. Mobile. 187 U. S. 479, 47 Law.

Ed. 266. A purchaser of overflnwed lands

granted to a. state takes subject to confirma

tion by the secretary of the interior of the

selection of such lands made by the state.

Williamson & Bro. v. Baugh [Ark.] 76 S.

W. 423.

35. They are only binding as an cstop

pel. Davis v. Moyles [Vt.l 56 Atl. 174.

30. Stockley v. Cissna. [C. C. A.] 119 Fed.

812.

37, 38- Ritchie v. Fowler, 132 N. C. 788.

89. Demurrer to evidence in action by

junior grantee of public lands against al

leged claimants under the senior grantee. to

have latter declared trustees of plaintii'l and

for conveyance oi.’ title claimed by them.

Ritchie v Fowler, 132 N. C. 788.
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brought within ten years after registration of the senior grant.“ The rule that a

settlement under a junior patent will not give possession as against an older patent

where the settlement is without the lap has no application to strangers to the title,

but is only for the benefit of the holders of the elder title.“ One paying for lands to

save his interest is subrogated to rights of the state to a lien against the nominal

certificate holder.“ Since 1895, mineral rights in Texas lands have been con

firmed in patentecs, notwithstanding reservations in the patent.“ -

Purchase money held subject to the purchaser’s right to earn a return of i

is a trust.“

Area and boundaries—A patent by the state referring to a. map made by the

state designating blocks and streets carries title in fee to the center of the street,

though it is not opened or used.“ Where a state patent, in absence of marked

lines or corners, embraced lands in adjoining states, and would include a town with

public buildings and grounds, the location which will give about the quantity of

land called for is properly adopted.“ Title to lands embraced in patents under

the swamp land act are not affected by a resurvey of land covered with water when

the original survey was made, and patents under the resurvey to lands under the

original water line." Change of the Mississippi river channel by avulsion works

no change in the boundary of lands of an adjoining owner, but title to the aban

doned channel remains in the state of Tennessee.“ The rule as to state patents

that where the junior patentee settles within the lap before settlement by his senior,

his possession is not confined to his close but extends to his patent boundaries,

applies, though the junior patentee settled before he made his survey.“

Mode of proving title—Certificates which are ancient are admissible.“

40. Code 1883, l 158.

132 N. C. 788.

4!. Suit between lessees of patentees for

possession. The lessee under the elder pat

ent did not clearly connect himself with the

Ritchie v. Fowler,

patent. Bush v. Coomer. 24 Ky. L. R. 702.

69 S. W. 793.

42. Where two persons purchased saline

lands from the state, the certificates of pur

chase being issued to one who signed as

security on notes applied in payment and

who gave his individual notes on long time

for the remainder of the price. and who.

on default of the original purchasers. paid

interest and principal in arrears and received

a deed for the land. the security was entitled

to be Subrogated to rights of the state and

to foreclosure of his lien. Griffith v. Leh

man [Neb.] 96 N. W. 991.

43. A locator on state lands, receiving a

patent under Laws 1887. c. 99, owns the min

erals under Rev. St. 1895, art. 4041, though

they were reserved at time of patent. Laws

1883. c. 97. reserving minerals in state lands

to the state. if not impliedly repealed by

Laws 1887. c. 99. was expressly repealed by

Rev. St. 1895, expressly repealing all laws

of general nature not included or continued

in force. Laws 1887, c. 99. repealing all con

l‘licting land laws and making no provision

regarding minerals on state lands, impliedly

repeais reservation of minerals in such lands

so that a locator thereunder could claim

them as against the state. Hell v. Martin

[Tex. Civ. App.] 70 S. W. 430.

44- Under statutes providing for the sale

of swamp land and on reclamation thereof

by the purchaser, the purchase price or mon

eys expended in reclamation to be refunded

If

to him. the state holds the purchase money

in trust so limitations do not begin to run

until the trust is repudiated. Miller v.

Batz [Cal.] 76 Pac. 42.

45. Gere v. McChesney, 84 App. Div. [N.

Y.] 39.

48. Location of corner within five miles of

Cumberland Gap as "near" that place within

meaning of a state patent. Creech v. John

son, 25 Ky. L. R. 656, 76 S. W. 185.

47. Kean v. Calumet C. A: 1. Co., 190 U.

S. 452, 47 Law. Ed. 1134.

48. By state law riparian lands on a nav

igable river extend to ordinary low water

mark. Stockley v. Cissna [C. C. A.] 119

Fed. 812.

40. Altemus' Assignee v.

L. R. 795. 69 S. W. 1083.

50. Evidence that the transfer of a. cer—

tificate had been forged held insufficient to

disqualify its admission in evidence as an

ancient instrument. Ward v. Cameron [Tex.

Civ. App.] 76 S. W. 240. An original trans

fer of a. certificate issued in lieu of a head

right which came from proper custody and

under which the land had been claimed for

years with no circumstances casting sus

picion on It was properly admitted in evi

dence in an action of trespass to try title.

Simmonds r. Simmonds [Tex. Civ. App.] 79 S.

XV. I530. Transfer of a. state land certificate

in Texas with grantee's name left blank

which was afterward inserted so that the

procedure appeared from the instrument will

not render it suspicious as an ancient in~

strument in evidence in trespass to try title.

Ward v. Cameron (Tex. Civ. App.] 76 S. W.

240.

Potter, 24 Ky.
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land is “vacant,” possession raises no inference of ownership." Mistake in a pat

ent is provable by field notes." A certificate of payment will prove payment."

§ 5. Leases of public lands and rights i'hereunder.—The statutes authorizing

leases of public lands within which the powers of land officers must be found fre—

quently repose a. large discretion in them, e. g. as to the necessity of advertise

ment,“ and as to the propriety of renewing or leasing to another.“ Mandamus

will lie to compel the land commissioner to recognize a lease and accept rent there

under." Adoption of rules and regulations by land officers is not a condition pre

cedent under the Texas laws.“ Conditions and terms prescribed cannot be varied."

Application for a new lease before time for cancellation of the old will not

prevent the commissioner from canceling and reletting at the proper time." Evi

dence of a prior lease by an applicant‘to purchase is not conclusive that the lease

is in force.“

The term of a lease of Texas school lands begins at midnight of the day of

execution, no other intention appearing." Acceptance of a lease by an applicant

amounts to acquiescence in a ruling of the commissioner as to expiration of the

lease, where the statute regulating leases does not imperatively require a different

construction." One attacking the validity of the commissioner’s ruling as to time

of expiration of a lease has the burden of proof.” A lessee who attempted to

purchase, the sale being rescinded before expiration of the lease, is not a lessee from

the time of sale, though his payments exceeded the rents.“

Rent.—A small deficiency in acreage should not abate a rent in gross for named

sections.“ Default in rent does not of itself work a forfeiture, hence payment at

any time before cancellation is good.“ A tender may be good without a descrip

tion of the lands, that not being required by statute."

Rights under the lease.—A state law giving the United States “use” of state tide

lands does not include tide lands held under private lease from the state." The

lessee of Texas university lands cannot recover damages caused by sheep in graz

ing while being moved expeditiously through the lands."

51. Proof that land is a part of the Texas

vacant public domain rehuts the inference

of ownership from possession. Austin v.

Espuela L. 8: C. Co. [Tex. Civ. App.] 77 S.

W. 830.

53. Mistake in a. patent as to the grantee’s

name. N. Y. & T. Land Co. v. Dooley [Tex.

Civ. App.] 77 S. W. 1030.

63. State trensurer's certificate of pay

ment of the price is admissible to prove

payment by the patentee (Rev. St. 2308];

It cannot be objected to on the ground that

payment of the money into the state treas

ury was no evidence of right to the land.

Robles v. Cooksey [Tex. Civ. App.] 70 S. W.

' 584.

54. Texas. The advertisement for leases

is discretionary with the commissioner.

"May" advertise [Rev. St. 1895, art. 4218r].

West v. Terrell, 96 Tex. 548. 74 S. W. 903.

55. In \Vyomlng may lease anew to an

other person oifering more than the former

lessee in tWO applications. though he asked

the board for a valuation of the lands [Rev.

8t. 1899. i 812]. Baker v. Brown [Wyo.]

74 Pac. 94.

56. Bailinger's Ann. Codes At St. I 5755.

State v. Callvert. 33 Wash. 380. 74 Pac. 573.

57. Rule. and regulations need not be

adopted by the commissioners before selling

or leasing. West v. Terrell. 96 Tex. 648. 74

S. W. 909.

58. The commissioner cannot receive less

than a. year's rent. Receipt of less will not

keep the lease in force. Sherrod v. Terrell

[Tex] 76 S. W. 916.

59. West v. TerrellI

W. 903.

00. Anderson v. Walker [Tex. Civ. App.]

70 8. W. 1003.

96 Tex. 548. 74 S.

61. Patterson v. Terrell, 96 Tex. 509. 74

S. W. 19.

82. Lease made Aug. 26, 1899, held to ex

pire at midnight Aug. 25. 1901. so that the

land was then open for sale. McGee v. Cor

bin, 96 Tex. 35, 70 S. W. 79.

83. McGee v. Corbin. 96 Tex. 85, 70 S. W.

79.

04. Durham v. Terrell [Tex.] 78 S. W.

500.

65. People v. Terrell [Tex.] 76 S. W. 432.

80. Laws 1895. p. 72, c. 47; Laws 1901. p.

292. c. 125. People v. Terrell [Team] 76 S.

\V. 432.

07. Laws 1895. p. 72, c. 47. People v. Ter

rell [Tex.] 76 S. W. 432.

68. Laws 1889-90. p. 428. and Laws 1897.

p. 243. construed. State v. Callvert, 33 Wash.

380. 74 Pac. 579.

89. Lease under Act April 1, 1887 (Pen.

Code, art. 508). permitting the passage of

sheep when necessary. Acrey v. McKenzie.

30 Tex. Civ. App. 255. 70 B. W. 367.
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Texas state school lands under lease cannot be sublet without consent of the

state," nor sold during the term to other than the lessee,“ unless the lessee waives

his right to undisturbed possession, the provision being merely for his benefit.”

The assignee of the lease may purchase during the lease,“ unless the land is in the

absolute lease district.“ After expiration of a lease, the original lessee has 30

days’ preference right to renewal after the land is open for sale 60 days." The

statute determining priority of right to purchase lands and fixing leasehold rights

does not determine the interest under an undetermined lease."

Forfeiture, cancellation and re-lease.—Laws for cancellation of public land

leases must be strictly construed." An oil lease requiring exploration may be for

feited for failure to prospect." Default in payment does not work an ipso facto

forfeiture." The execution of a new lease before the expiration of the 60 days

after the rent was due will not operate as a. cancellation of an old lease of the

same lands.“o A law of Washington giving the United States the right to operate

a ship canal over state lands is not an attempt to convey lands leased from the state,

so as to annul the lease.“

by statute in Texas.”

Certain leases invalid for want of record have been cured

Where the right to cancel a lease exists, it may be canceled informally if all

parties acquiesce,83 otherwise forfeiture must be clearly shown.“ Though it is not

70. Rev. St. art. 3250. prohibiting sub

lettlng of premises without the landlord‘s

consent applies in absence of provisions in

the land laws. Adkinson v. Porter [Tex.

Civ. App.] 73 S. W. 43.

71. Smith v. McLsin. 96 Tax. 568. 74 S.

W. 754. Proof of applications for purchase

of state school land is overcome by proof of

a. lease to another in force at the time. Val

entine v. SWeatt [Tex. Civ. App.] 78 S. W.

385. Lands in the “absolute lease district"

and under lease are not subject to sale re

gardless of the lease [Act 1900 (Acts 26th

Leg" First called Sess. p. 29. c. 11) and Id.

p. 31. c. 11]. West v. Terrell, 96 Tex. 548,

74 S. W. 903.

72. Laws 1897. p. 186. c. 129, and Laws

1887, p. 83. c. 99; Laws 1895. p. 63, c. 47.

Tolleson v. Regan. 96 Tex. 424. 73 S. W. 520.

Only on written consent of the lessee and

then only to the person designated in such

consent; if the attempted purchase is void

the lease continues in force. Smith v. Mc

Lain. 96 Tex. 568. 74 S. W. 754. A certified

copy of a. written release by the lessee filed

in the commissioner's office is admissible as

showing a right to purchase Texas school

lands which had been leased (Rev. St. 1895.

§§ 4218n, 4218p. 2315]. Trevey v. Lowrie

[Tex. Civ. App.] 78 S. W. 18.

78. Fields v. Davis [Tex. Civ. App.] 74

S. W. 52. Assignment of a. lease of Texas

school lands will not bar the assignee, after

surrender. from purchasing the leased lands.

“'alker v. Marchbanks [Tex. Civ. App.] 74

S. W. 929. Assignment of an outstanding

lease of a school section in Texas to the pur

chaser and homestead occupant of an adja

cent section will prevent the lease trom be

ing an obstacle to his purchase of the land.

Mitchell v. Johnson [Tex. Civ. App.) 74 S.

W. 48.

74- Laws 1895. i 23 (Gen. Laws 24th Leg.

p. 63. c. 47). Martin v. Terrell [Tex.] 76

S. W. 743.

75. Acts 1901. p. 295, c. 125. 5 5. Valen

tine v. Sweett [Tex. Civ. App.] 78 S. W. 385.

16. Acts 26th Leg.. First called Seas. p.

33. c. 11. West v. Terr .11, 96 Tex. 548. 74

S. W. 903.

77. Laws 1897. p. 243, 5 25. providing for

cancellation for nonpayment of rent. will not

allow the commissioner to cancel for any

other reason. State v. Callvert, 33 Wash.

380. 74 Fee. 573. A commissioner cannot

cancel an existing lease in good stand

ing, and release to the original lessee.

Validity of new leases after cancellation

or expiration of previous leases. Blev

ins v. Terrell, 96 Tex. 411. 73 S. W. 515. Can

cellation of a lease by the commissioner at

more request of the lessee and release for a

longer term is void. Act 1895 prescribes the

only causes for cancellation. Newland v.

Slaughter, 30 Tex. Civ. App. 228, 70 S. W.

102.

78. Rights under an oil lease oi! state

lands were forfeited for failure to make

diligent search for oil during four years.

after searching unsuccessfully for two years.

The lessee's title was for exploration only.

Florence O. & R. Co. v. Orman [Colo. App]

73 Fee. 628. .

70. Act April 4, 1895; Laws 1901. p. 292.

c. 125, People v. bI'errell [Tex.] 76 S. W.

432.

80. At the expiration of the 60 days, an

application to purchase was made and the

land sold. This action was to reinstate the

lease. Denied. Fish Cattle Co. v. Terrell

[Tex.] 80 S. W. 73. ‘

81. Laws 1901. p. 7.

Wash. 380, 74 Pac. 573.

82. Acts 1897. p. 186. c. 129 (Rev. St. art.

4128s) validated leases void for want or

record under Acts 1895. p. 69. c. 47 (Rev.

St. art. 4218r). Irwin v. Mayes, 31 Tex.

Civ. App. 517, 73 S. W. 33.

83. West v. Terrell. 96 Tex. 548. 74 S. W.

903.

84. The presumption that official acts are

regular will not extend to acts concerning

forfeiture of a lease of state school lands.

and proof that rights have been granted an

other will not render proof of legal for

feiture o! the former lease unnecessary; a

State v. Callvert, 33
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shown that a lease has been canceled, it is presumed that the award by the com

missioner of a patent to another during the time covered by the lease was regular.“

Sale of leased lands by the commissioner to the assignee of the lease will not estop

the state from denying cancellation of the lease by such sale.“ The statement of

the register of the board of land commissioners of Colorado, that an oil lease of

state lands was not subject to forfeiture under the statutes, will not bind the com

missioners."

Subsequent tender of rent is not payment which will remove the disqualifica

tion of a lessee, whose lease was canceled for arrears in rent, to lease anew.”

§ 6. Spanish and other grants antedating Federal sovereignty—Spanish and

Mexican grants to be valid must be susceptible of identification," and if identifi

able may be confirmed,“ and when legally confirmed, the title is valid.“ A Spanish

grant in Florida, whether perfect or not, must have been confirmed by commis

sioners appointed by congress to adjudicate such claims, or by the courts.02 Lands

of a perfect Spanish-Mexican grant may be taxed, though the grant has been

submitted to the court of private land claims for confirmation and no patent has

issued.” A valid grant of public lands by Mexican authorities in 1833, pursuant

to a concession, vested title in the grantee in the absence of evidence that it was

not accepted, or after acceptance was abandoned,“ and a subsequent grant under the

same concession was absolutely-void.“ A law authorizing issuance of certificates

or scrip to holders of deferred land claims confirmed under treaty of cession of

Louisiana, redeemable in land by the United States, applies to a grantee of land

certificate from the commissioner that no 89. An alcalde grant is void where the de

prior lease exists Is insufilcient under Rev.

St. art. 4218s. Irwin v. Mayes. 31 Tex. Civ.

App. 517. 73 S. W. 33. An existing lease

cannot be disregarded and a. new one award

ed alone on the statutory certificate that

none exists of record [Rev. St. art. 42185

must be strictly construed]. 1d. One seek

ing to establish forfeiture of leased lands

for failure to record the lease must prove

the statutory certificate showing no such

lease of record [Rev. St. art. 42185]. Id.

The supreme court cannot determine proper

cancellation of a lease on a. disputed ques

tion of fact [Rev. St. 1895, art. 4218v].

West v. Terrell, 96 Tex. 548, 74 S. W. 903.

That a lease can only be canceled by the

commissioner will not prevent proof of can

cellation by his certificate that pursuant to

the lessee's release he had canceled the lease

as to the land in question [Laws 1895. p. 63.

e. 47]. Trevey v. Lowrie [Tex. Civ. App.]

78 S. W. 18. The record of the county clerk

is evidence of cancellation of a. lease [Acts

1901. pp. 294. 295. c. 125, §§ 4, 6]. Valentine

v. Sweait [Tex. Civ. App.] 78 S. W. 385.

85. Davis v. Tliiar [Tex. Civ. App.] 74

S. W. 921. A new trial will not be granted

a. lessee, claimant as against a patentee dur

ing the time of the lease where he did not

excuse failure to prove that the lease was

still in force. Id.

8‘- It the sale is invalid, the commission

er had exceeded his powers. Cnrothers v.

Regan, 96 Tex. 113. 70 S. W. 18.

87. He was without authority to render

such opinion [2 Mills‘ Ann. St. p. 1950, I

3630]. Florence O. & R. Co. v. Orman [0010.

App.] 73 Pac. 628.

88. Laws 1895, p. '12, c. 47, 5 22. Kitch

ens v. Terrell, 96 Tax. 527, 74 S. W. 306. A

lease made to him without this ll void and

no obstacle to a sale. Id.

scription is insufficient to identify the prop

erty; a. map of vara. lots not referred to in

the grant will not render it sufficient. Gwin

v. Calegaris, 139 Cal. 384, ’73 Pac. 851.

90. The report of the commissioner of

public lands in favor of a claim under a

Spanish land grant will not render applica

ble provisions of the treaty of 1819 with

Spain, to confirm the grant, where no sur

vey existed and the description was in

definite. The grant alleged gave the area

in arpents and stated that it was on the

Mobile river. Mobile Transp. Co. v. Mobile.

187 U. S. 479, 47 Law. Ed. 266.

91. The courts are concluded by an act

of congress confirming a claim for land under

a Mexican grant [Act June 21. 1860 (12

Stat. 71, c. 167)]. Cntron v. Laughlin [N. M.)

72 Pac. 26. Declaration by the surveyor

general of New Mexico that a. Mexican land

grant is valid, and confirmation by congress

on his recommendation, amount to a decla

ration of valid title. The courts can go

back to the original grant only to determine

the scope of title intended by the confirma

tion, since that was an adjudication of per

fect title where the grant gives complete

title. Id.

92. Under various acts of congress. Flu.

{soown Imp. Co. v. Bigaisky [Flm] 33 So.

98. Ter. v. Delinquent Tax List [N. M.)

73 Pac. 621.

94. October 4. 1833, an alcaide. in pursu

ance of proper concession for eleven leagues

and the consent of the empressarios issued

the final title and gave possession. Peaslee

v. Walker [Tex. Civ. App.] 78 S. W. 980.

95. October 22, 1833, title to eleven leagues

01’ land in a. different locality was issued

under the same concession. Peaslee v. Walk

er [Tex. Civ. App.] 78 S. W. 980.
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previously located under such a claim as to which the location failed because of

prior grant or location." State otlicers cannot sell pueblo lands." Under Mex

ican laws, pueblo lands were held in trust for municipal purposes subject to control

of the Mexican government. California succeeded to the sovereignty of Mexico and

had authority to authorize and confirm the sale of such lands.” Where the evi

dence shows trustees of Monterey to be at least de facto officers, it will be presumed

in absence of other evidence, in an action to quiet title to Monterey pueblo lands

sold by the city, that they were regularly appointed; it may be shown that the

persons signing the deeds were commonly reported to be city trustees.” Where a

city confirms an alcalde grant by ordinance, its conveyance should follow to make

a record title.‘ A supposition, by a claimant alleging under a Spanish land grant,

that the grant existed and was lost, is not evidence of an actual grant.2 Abandon

ment of lands by descendants of grantees in a Spanish land grant nine years before

the treaty of 1848 with Mexico, without renewal or attempt to assert possession

fifty years thereafter, will prevent confirmation of the grant in the court of pri—

vate land claims.a After confirmation of a claim under a Mexican land grant by

congress, forfeiture must have taken place before the land became American terri

tory as appearing by official action of the former government.‘

Recent holdings under state grants to towns,“ confirmatory acts“ and invalidat

ing laws," are collated below.

. A writ of error from the United States supreme court to a state court to re

view a judgment against a claimant under a Spanish grant of 1819 and a Federal

patent will lie where the Federal questions are meritorious.‘ A finding of the court

of private land claims as to sufficiency of evidence as to settlement and occupation

90. Act June I. 1858.

[C. C. A.].117 Fed. 396.

97. Title to pueblo lands cannot be con

veyed by deed of state tide land commis

sioners in California. United Land Ass‘n v.

Pac. Imp. Co.. 139 Cal. 870, 72 Fee. 988.

88. California ratified a sale of the pu

eblo lands of Monterey alleged to have been

made when the trustees of the city Were

incompetent to act on account of physical

disability. Held. that such act cured defects

in the sale, and in the conveyance that did

'not have the corporate seal affixed. City

of Monterey v. Jacks. 139 Cal. 542, 73 Pac.

435. Such confirmation cured an alleged

defect in a conveyance by the trustees of

. Monterey in that the corporate seal was not

affixed. Confirmation of sales by city of

Monterey [Act Congress March 3, 1851, c.

1.1 (9 Stat. 631) and Cal. St. 1850. p. 131, c.

7.0: St. 1857, p. 55. c. 57, and St. 1865-66, p.

\35, c. 607 construed]. Id.

99. Lands acquired from Mexico, sale of

which was confirmed by the state. City of

Monterey v. Jacks. 139 Cal. 542, 73 Fee. 436.

1. One in possession of city lands under

an alcalde grant on Jan. 1. 1855. whose title

was confirmed by ordinance, did not have a

title deduclble of record where he did not

obtain a transfer of the city‘s interest. Con

firmation of title by Van Ness ordinance;

.transfer of city's interest authorized by Act

March 14, 1870 (St, 1869-70. p. 353. c. 249).

Gwin v. Calegaris, 139 Cal. 384. 73 Pac. 851.

2. Mobile Transp. Co. v. Mobile, 187 U.

S. 479. 47 Law. Ed. 266.

3. Sena v. U. 8.. 189 U. 8. 233, 47 Law. Ed.

787.

4. The confirmation was applicable to

such grantees as had not forfeited by non

Hodge v. Palms compliance with the grant: one alleging for

feiture must prove it. Catron v. Laughlin

[N. M.] 72 Pac. 26.

5. The colonial patent, Oct. 30. 1676, to

the town of Southold, Long Island. does not

give the town title to lands under water

in Peconic and Gardiner bays. Town of

Southold v. Parks. 41 Misc. [N. Y.] 456. Each

town of Rhodc Island was authorized by

the act of 1707 to settle waters bordering

on their respective townships [4 Col. Rec.

24]. N. Y., N. H. 8: H. R. Co. v. Horgan [R.

1.] 56 Atl. 179.

0. The Federal statute confirming the

“Corkran Grant" in Louisiana. acted retro

spectively so as to cover and protect claims

of third persons to the property prior to

its date, as If the land belonged to Cbrkran

or his heirs when the claims arose [Act

Congress. Feb. 10. 1897 (29 Stat. 517, c. 213)].

Corkran O. & D. Co. v. Arnaudet, 111 La. 563.

Liability of Corkran grant land in Louis

iana to taxation. Id. Conveyance by a citi

zen of Coahuila in 1834. of his right as a.

colonist to locate land. was recognized by

the constitution of the Texas republic and

Act Dec. 1837. Stone v. Crenshaw, 30 Tex.

Clv. App. 394, 70 S. W. 582.

7. Grants by the government of New

York of lands originally granted by the

governor of the province. and which were

never a part of New Hampshire are not in

validated by the preamble to the Constitu

tion of 1777. Davis v. Moyels [Vt.] 56 Atl.

174.

8. Spanish grant perfected under treaty

with Spain [Feb 22, 1819 (8 Stat. 252)]. Mo

hile Transp. Co. v. Mobile, 187 U. S. 479,

47 Law. Ed. 266.
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of a tract purporting to have been granted will be adopted on appeal by the United

States supreme court.’

§ 7. Regulations and policing, and offenses pertaining to public lander—The

United States may exclude the public from use of reservations or prescribe regu

lations for their use which cannot be interfered with by the courts as unreasonable

or oppressive.lo While congress may delegate power to the secretary of the interior

to regulate such use, exercise of his power must rest on express or implied delegation

by statute.n A rule of the secretary of the interior, prohibiting pasturage of sheep

and goats on forest reservations except by special permit, is a proper exercise of his

authority; since the sundry civil appropriations act, authorizing him to regulate and

preserve forest reservations and prescribing a penalty for violation of such regula

tions, is not unconstitutional as a delegation of legislative power to an administra

tive officer.“ A preliminary injunction will issue to prevent pasturage of sheep on

forest reservations on an allegation of irreparable injury to timber, undergrowth

and water supply."

Cutting timber op public lands—Laws permitting removal of timber from

Federal mineral lands for building, agricultural, mining and other domestic pur

poses authorizes removal from mining claims and from lands in close proximity

to such claims having the general character of mineral lands.“ Location of min—

eral claims on unsurveyed mineral lands will not prevent recovery by the United

States for timber cut by other than the locators.“ The secretary of the interior

cannot enlarge or restrict the purposes for which timber may be taken for miliing

purposes from public mineral lands." A homesteader may cut timber for his home

before making entry" or during his residence,“ or may contract with another to

cut timber." The right to take building material from “adjacent” lands does

not extend to lands 20 miles distant.”o One sued for value of timber cut from the

9. Spanish land grant. Sena v. U. 8., 189

U. S. 233, 47 Law. Ed. 787.

10. Arkansas Hot Springs Reserve. The

government has the same right as a private

owner to regulate use of the waters. Van

Lear v. Elsele, 126 Fed. 823.

11. Validity of regulations requiring reg

“mining” purpose. U. S. v. United Verde

Copper Co. [Ariz.] 71 Fee. 954.

17. Though local land office had previous

ly been ordered by the land department not

to accept filing on such land. U. S. v. Blen

dauer, 122 Fed. 703.

18. The United States cannot recover the

value of timber cut by a homesteader dur

istry and qualification of physicians pre

scribing buths and of prohibition against

bathing by person not a patient of a regis

tered physician. Van Lear v. Eisele, 126 Fed.

823.

12. Act June 4, 1897 (30 Stat. 35). Das

tervignes v. U. S. [C. C. A.] 122 Fed. 30.

18. A bill by the United States against

several defendants to prevent pasturage is

not multifarious merely because it alleges

that two bands of sheep were pasturing in

the lands. It shows no different interests in

the several defendants. Dastervignes v. U.

S. [C. C. A.] 122 Fed. 30.

14. Act June 3. 1878 (20 Stat. 88) 5 1. U.

S. v. Basic C0. [C. C. A.] 121 Fed. 504. Act

June 3, 1878, allowing the cutting of timber

from public mineral lands under certain

regulations of the secretary of the interior

and for certain purposes, must be liberally

construed. and the regulations reasonable so

as not to prevent or limit its effect. U. S.

v. Mullen Fuel Co.. 118 Fed. 663.

15. Powers v. U. S. [C. C. A.] 119 Fed.

562.

16. Act June 3. 1878 (20 Stat. 88). 1 Supp.

Rev. St. 166. Timber taken from public

mineral lands for "roasting" ore is for a.

ing residence which continued until he was

entitled to a patent, or where he obtained

title by locating scrip thereon, relinquish

ing the homestead entry. U. S. v. Ellis, 122

Fed. 1016. Issue of a. final certificate to a

homestead entryman will estop the govern

ment from recovering from him or his

grantee for removal of timber, or waste.

during pendency of the entry; but after

cancellation ol' the certificate for fraud, re

covery may be had from the grantee or his

\‘endees with notice of the fraud for logs

or ore converted before cancellation. Potter

v. U. S. [C. C. A.] 122 Fed. 49.

19. Payment of the price for government

lands vests the purchaser with the equitable

title to the land as 01' the date or applica

tion, including timber out after that date.

so that one cutting timber after application

under agreement with the applicant is not

liable as a. trespasser. Teller v. U. S. [C.

C. A.] ll? Fed. 577.

20. Lands 20 miles distant from the right

of way are not "adjacent" within the mean

ing of 18 St. at L. 482, granting railroad

companies the right to take materials for

the construction of its road from adjacent

public lands. U. S. v. St. Anthony R. Co..

192 U. S. 624.
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public domain must show compliance with regulations for cutting.’1 Obtaining a

written contract for sale and delivery of timber taken from the public domain is

not a compliance with a regulation that one so taking timber from mineral lands

must not sell without taking a contract from the purchaser requiring its use for the

purposes prescribed by law for such removal.“ Release by a government agent

of ties cut by a trespasser, after seizure, on agreement of the trespasser to pay the

appraised value, vests title in him.28 The United States cannot sue when title has

passed from the government.“ Intent to purchase or custom in beginning cutting

of timber before purchase is no defense." Defendant must plead the defense of

good faith if he desires to show it in mitigation of damages.” Proof of govern

ment ownership of lands, of the cutting, possession, and taking away by a railroad

company, and of the value of the timber, is sufficient in trover by the United States,

though under special laws the company may take timber from the public lands for

certain purposes?7 Where the only evidence as to the quantity of timber taken

was testimony of sealers who made estimates from the land several years after re

moval of the timber, every presumption reasonable under the evidence may be in

dulged in favor of the United States."

The measure of damages" is the value at the time and place where the cutting

was done,“ excluding the added value of timber due to labor and expense.“ Ex

emplary damages may be recovered; but defendant may show under his plea of

good faith that he acted on the advice of counsel.”

The right to cut timber on reserved state lands in Maine is terminated b_\'

incorporation of a town including such lands.as The trust title in the state has

ceased and it cannot maintain trespass for the cutting."

Offenses in applications by settlers—Proof of forgery of transfer papers of ad

ditional homestead will not support an indictment for transmitting them to a land

office.“ A false application for a soldier’s additional homestead, supported by

proofs and affidavits taken before a notary, is the offense of presenting false evi

dence in support of a claim against the United States, if done willfully and fraud

ulently."

21. Act June 8, 1878, Q 1, 8 (20 Stat. 88). ing for purpose of obtaining the timber;

U. S. v. Basic Co. [C. C. A.] 121 Fed. 504;

U. S. v. Gentry [C. C. A.] 119 Fed. 70; U. S.

v. Mullan Fuel Co., 118 Fed. 663.

22. Act June 3. 1878 (20 Stat. 88).

v. Gentry [C. C. A.] 119 Fed. 70.

U. S.

28. Teller v. U. S. [C. C. A.] 117 Fed.

577.

24. An action to recover for removal of

timber from unsurveyed lands within limits

of a railroad grant cannot be brought by

the United States when a survey would

bring the land within a. tract as to which

the government had parted with title. U. S.

v. Mullah Fuel Co.. 118 Fed. 663.

25. Teller V. U. S. [C. C. A.] 117 Fed. 577.

36- Code Civ. Proc. Mont. 700. U. S. v.

Mullan Fuel Co., 118 Fed. 663.

27. The railroad must'prove that the

purposes were within the permitting acts

[17 Stat. 339. c. 354. and 19 Stat. 405. c. 126].

U. S. v. Denver & R. G. R. Co., 191 U. S. 84.

28. Because of uncertainty in the esti

mates and because defendants presumably

could have produced better evidence but

did not. Sauntry v. U. S. [C. C. A.] 117

Fed. 132.

29. Measure of damages for removal of

timber from homestead lands by one enter

Potter v. U. S. [C. C. A.] 122 Fed. 49.

30. The value of timber unlawfully cut

from the public domain at the time and

place where it is cut is the measure of dam—

ages where the cutting was done on the

advice of counsel that the lands from which

it was cut was "adjacent" within the mean

ing of 18 Stat. 482. U. S. v. St. Anthony R.

Co.. 192 U. S. 524.

31. One unlawfully removing timber from

public mineral lands is not liable for the

added value of the timber due to his labor

and expense where his failure to keep the

record required by the general land Office.

was due to ignorance and he believed he

was a. resident in the state within the. law

allowing removal of timber for certain pur

pgzses. Powers v. U. S. [C. C. A.] 119 Fed.

82. U. S. v. Mullan Fuel Co.,

663.

118 Fed.

83, 84. St. Me. 1850. p. 193, c. 196. State

v. Mullen. 97 Me. 331.

85. The three offenses prescribed by Rev.v

St. 5421. for forgery or transmission of

forged writings to defraud the United

States are separate and distinct. U. S. v.

Fout. 125 Fed 625.

36. Under Act July 1, 1890, and Rev. St.

§ 5438. U. S. v. Lair, 118 Fed. 98.
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PUBLIC WORKS AND IMPROVEMENTS.

Q 1. Definition and Scope of Title (1328).

i2. Power, Duty and Occasion to Order

or Make Improvement. (1328).

Q8. Funds for Improvement Ind Provi

sion for Cost (I380).

§4. Proceedings

(1332).

A. By Whom and How Initiated (1332).

B. The Ordinance or Public Act of Ap

proval (1335).

E. The Assessment Roll or Report, and

Objections to or Approval or Con

firmation Thereof (1349).

F. Equalization (1352).

G. Reassessment and Additional Assess—

ments (1352).

H. Maturity, Obligntion. and Lien of As

sessments (1353).

1. Payment and Discharge (1354).

J. Enforcement and Collection (1354).

to Authorize Making

t5. Proposals and Contracts for Work Enforcement Against Property

(1336). Security to Laborers and Material- ' (1354). Defenses (1355). Waiver

men (1339). and Estoppel to Urge Defenses

it}. Injury to Property and Compenla- (1355). Counterclaim (1356). Ac

tion to Owner; (1341). cruel of 'Cause of Action (1356).

A. In General (1341). The. General Limitation Act (1356).

B. Establishment or Change of Grade of Parties (1356). The Complaint

Street (1342). (1357). Evidence (1357). The Judg

§ 7. Local Allen-ment. (1344). ment (1357). Costs (1357). Sale

A. Equality and Uniformity (1344). (1357).

B. Assessing and Levying Officers (1346). K. Remedies by Injunction or Other

C. Persons. Property, and Districts Li- Collateral Attack. and Grounds tor

able (1347). Them (1358).

D. Amount of Individual Assessment, L. Appeal and Other Direct Review

and Oflsetting‘ of Benefits and Dam- (1360). Appeal (1360). Certiorari

ages (1348). (1361).

§ 1. Definition and scope of title—This topic includes public works and

improvements of all kinds and assessments general and local therefor, and contracts

therefor.‘ The taking of property for public use,2 the construction and operation

of particular public works,“ and matters peculiar to the powers and fiscal affairs

of particular public bodies,‘ are specifically treated elsewhere. A local improve

ment is a public improvement, which, by reason of its being confined to a locality,

enhances the value of adjacent property, as distinguished from benefits diffused

by it throughout the municipality.“ Whether a sewer is public and taxable to

the public generally, or district and taxable to_the property benefited, does not

depend upon the action of the council, but on the nature of the sewer itself. If

it is open and available to the whole city, then it is public, otherwise not ;' and

where tax bills for a district sewer are assailed on the ground that the district

sewer did not connect with any public or district sewer, the main sewer is suffi

ciently shown to be public by its acceptance and use as such by the city regardless

of how it was originally established.’

§ 2. Power, duty and occasion to order or make improvements.'—The power

of municipalities to order or make public improvements, either at the general pub

lic expense," or at the expense of the owners of property supposed to be benefited

thereby,1° is purely statutory, and no improvements are authorized except such as

are clearly within the terms of the statute,“ or necessary to a full enjoyment of

the power actually granted."

1. Public Contracts, 2 Curr. Law, p. 1280. 71 S. W. 536.

2. See Eminent Domain. 1 Curr. Law, p. Drains.

1002. 8. See. also, Public Contracts, 5 1, 2 Curr.

See. also. the topic Sewers and

8. See Highways and Streets, 2 Curr. Law.

p, 177; Sewers and Drains; Waters and W'a

tor Supply.

4. See Counties. 1 Curr. Law. p. 816; Mu

nicipal Corporations, 2 Curr. Law. p. 940;

States; Towns.

5. Chicago v. Hnnreddy, 102 Ill. App. 1.

8. South Highland L. & 1. Co. v. Kan.

City. 172 Mo. 523. 72 S. W. 944; Prior v.

Buchler & C. Const. Co.. 170 Mo. 4539, 71 S. W.

205.

7. Akers v. Kolkmcyer, 97 Mo. App. 620.

Law, 1). 1281. _

9. Statutory authority to city to build

city building held only permissive. not man

datory, and proceedings taken under it re

scinduble at any time saving intervening

rights. Staples v. Bridgeport. 75 Conn. 509.

10. There are two methods provided by

the Indinna Statutes for the improvement of

county line highways at the expense of the

hcnotited property [Burns' 1901. i} 6792 et

seq., 6914 ct seq]. Sefton v. Howard County

Com’rs. 160 Ind. 357, 66 N. E. 891.
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When the power is granted, however, the duty of determining the occasion

or necessity of the improvement being legislative is usually conferred upon some

local legislative body such as a. city council, county board or board of public

works, and its discretion in the matter is final and cannot be controlled by the

courts in the absence of fraud," unless the board has so abused its discretion in

that regard that the ordinance authorizing it may be declared void,“ and the de

termination of material for street paving is a matter of legislative discretion,

lodged with the council, and cannot be usurped by a ministerial ofiicer." Sim

ilarly, improvement boards in Arkansas are not mere agents of the city council,

but have an independent existence and the council cannot interfere with the build

11. Statutes authorizing improvement of

streets and assessment of benefits, held to

authorize the opening of a proposed street

to constitute an extension of another street

[Act Mch. 24, 1899. p. 283, c. 135. as amended

by Act Mch. 20, 1901, p. 145, c. 70, i 59].

Rowe v. Com'rs of Assessments of East

Orange [N. J. Law]. 65 Atl. 649. Authority to

build sidewalks will not authorize the build

ing as one improvement of a sidewalk and

curb, the curb being at a. distance from the

walk and in no sense a part of it. Boals v.

Bachmann, 201 Ill. 840, 66 N. E. 336. Under

statutory authority to order streets “graded

and paved,” a city has no authority to order

grading without paving. Taylor v. Patton,

160 Ind. 4, 66 N. E. 91. The charter of Yon

kers does not empower it to improve private

property as a private road by grading and

laying stone steps therein for the use of the

public and assess the cost thereof on a re

stricted assessment district. Culver v. Yon

kers, 80 App. Div. [N. Y.] 309. After a park

board in Illinois has taken control of and

improved the side adjoining the park of a

street running longitudinally along such

park, it has. under the statute, full control

over such street and the city authorities

have no further right to improve it at the

expense of the abutting owners. Chicago v.

Carpenter, 201 Ill. 402, 66 N. E. 362. Under

authority to levy a. tax for the repair of a

drain, the drainage commissioners cannot as

sess property owners of the district for

deepening an existing ditch. People v. Mc

Dougal, 205 111. 636, 69 N. E. 95. Where a

city has ordered a street paved without pe

tition of the property owners, and thereby

deprived itself of charging the cost on the

abutting property, it may nevertheless order

curbing put in and assess its cost on the

property. Omaha v. Gsanter [Neb.] 98 N. W.

407. The gravel and macadamlzed road act

of Indiana is valid [Acts 1903, p. 265, c. 145].

Bowlin v. Cochran [Ind.] 69 N. E. 153.

Boards of trustees of incorporated towns

can exercise only the powers in respect to

sidewalks and street improvements conferred

by statute. Clay City v. Bryson. 80 Ind. App.

490, 66 N. E. 498. A statute giving a council

power to cause “the whole width of the

street to be graded and paved" does not give

them power to “grade or pave" the street.

Taylor v. Patton, 160 Ind. 4, 66 N. E. 91.

12. A town in New Hampshire under its

general authority over highways has power

to construct sewers so far as needed to put

and keep its highways in suitable condition,

and the fact that house drains are connected

with a. sewer does not show that it is not

needed' to render the highway suitable for

public travel. Contoocook Fire Precinct v.

Curr. Law, Vol. 2—84.

Hopkinton, 71 N. H. 574. Though a city has

no power to construct a sewer for general

purposes under cover of a. street improve

ment, it may construct a storm drain in con

nection with“ paving where the cost of it is

but a small portion of the cost of the whole

improvement, and is necessary for the benefit

of the street. Gates v. Grand Rapids [Mich.]

95 N. W. 998. The drainage act of Indiana does

not authorize the building or a levee where

it is not a mere incident of the drain, but is

rather the principal improvement. Royse v.

Evansville & T. H. R. Co., 160 Ind. 592, 67

N. E. 446. The uniting of two or more sewer

districts with a. joint district does not ex

haust the power of the council of Kansas

City in that respect, but several such joint

districts may be united to form a larger

Joint district as often as the development ot‘

the city makes such course necessary. South

Highland L. & I. Co. v. Kan. City, 172 Mo.

523, 72 S. W. 944.

13. Matkin v. Marengo County, 137 Ala.

155: Alters v. Kolkmeyei', 97 Mo. App. 520, 71

S. W. 536; Duker v. Barber Asphalt Pav. Co.,

26 Ky. L. R. 135, 74 S. W. 744; Louisville v.

Bitzer, 24 Ky. L. R. 2263, 73 S. W. 1115; He

man v. Franklin, 99 Mo. App. 846, 73 S. W.

814. A determination by the public improve

ment commission to replace a. blue stone

curb with one of granite on the ground that

the former becomes watersoaked and disin

tegrates from frost is the determination or

a question ot fact, not reviewable on cer

tiorarl. People v. Featherstonhaugh, 112 N.

Y. 112, 64 N. E. 802. The power to deter

mine whether public necessity requires the

making oi a. public improvement is com

mitted to the city council, the decision of

which is final. Diamond v. Mankato, 89 Minn.

48, 93 N. W. 911.

14. Walker v. Chicago, 202 II]. 531, 67 N.

E. 369. Sidewalk. Pierson v. People, 204 111.

456, 68 N. E. 383. Where the good faith of a

board of levee commissioners in locating a

levee and taking land under the power of

eminent domain is not impugned, the courts

will not attempt to dictate or control their

actions on the ground that they may have

acted hastily or unwisely. Ham v. Board 01‘

Levee Com'rs [Miss] 35 So. 943.

15. City engineer substituted a substan

tially different gravel for that called for by

the ordinance. Held, tax bills, based on the

Work, void. Kan. City v. Askew [Mo. App.]

79 S. W. 483. Under Ky. St. 1894, 5 2826,

where a. city council has directed an im

provement in general terms, the board of

public works has power to prescribe the de

tails of the work. Barber Asphalt Pav. Co.

v. Gear, 24 Ky. L. R. 2227, 73 S. W. 1106.
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ing of an improvement ordered by the board on the ground that it is impracti

cable or that a majority of the property owners do not desire it." It has been

held, however, that the board of aldermen of a city in ordering street improve

ments and letting contracts therefor not not in a legislative but an administrative

or business capacity, and their acts are reviewable on the ground of fraud or cor

ruption."

Where it appears that the work requested on a public highway as repairs

would be in fact the making of a new road, and that public necessity and con

venience do not require the improvement, the county commissioners may deny the

application."

The reasonableness of a proposed scheme or system of sewerage involves the

consideration of the situation and condition of the whole of the territory to be

reached by the sewers and cannot be determined alone in view of the situation of

the property of certain objectors." A sewer ordinance is not unreasonable in

providing for two house slants for each corner lot, one on each street.’0

The fact that a street has been before improved does not deprive the munici

pality of authority to require it to be improved again in a proper case at the ex

pense of the abutting property owners,21 but a reimprovement before a reasonable

time has passed, and while the original improvement is in good repair is illegal

as being unreasonable, and taxes levied therefor are uncollectible."

Under power to build sidewalks and assess their cost on abutting owners, an

ordinance may authorize the owners to build the walks themselves," and where

the law does not require the city to give the lot owner opportunity to build his

own sidewalk, giving it to him will not invalidate the ordinance, nor can be com

plain that the opportunity given him was insufficient;“ but the fact that the

property owner has constructed a walk in front of his own property where not

authorized so to do will not relieve him from paying his pro rata share of the

expense of building the walks in the district." It is within the police power of

the state to authorize a city to abate a nuisance within its limits and assess the

expense against the property benefited."

§ 3. Funds for improvement and provision for cost—The power to raise

money for public improvements, either by general taxation or by the issue of

bonds, must, as in the case of raising money generally, be strictly pursued," and

16. Board of Improvement v. Earl [Ark.] ers tailing to state the items of expense nec

71 8. W. 666.

17. Field v. Barber Asphalt Pav. Co., 117

Fed. 925; People v. Featherstonhaugh, 172

N. Y. 112. 64 N. E. 802.

18- Appeal oi! Goodspeed, 75 Conn. 271.

10. Washburn v. Chicago, 198 Ill. 506, 64

N. E. 1064.

20. Duane v. Chicago, 198 Ill. 471. 64 N. E.

1033.

21. Lux & '1‘. Stone Co.

[ind.] 68 N. E. 1014.

22. Field v. Barber Asphalt Pav. Co., 117

Fed. 925; Chicago v. Brown, 205 111. 668, 69

N. E. 65.

28. Zalesky v. Cedar Rapids,

714, 82 Mb. 657.

24. Eversole v. Walsh, 25 Ky. L. R. 784,

76 S. W. 858.

25. Heman Const. Co. v. McManus,

Mo. App. 649, 77 S. W. 310.

20. City authorized to fill in lots to pre

vent stagnant water thereon, and assess ex

pense against the lots filled. Patrick v. Oma

ha [Neb.] 95 N. W. 477.

7. A certificate of drainage commission

v. Donaldson

118 Iowa,

102

essary for the ensuing year, and merely stat

ing a sum in gross, will not authorize

spreading the tax. People v. Glenn, 207 Ill.

50, 69 N. E. 568. Where a village is pro

ceeding to build sidewalks to be paid tor by

an issue oi! bonds. as prescribed by statute.

no certificate of the clerk that the village is

in funds available for the purpose is neces

sary [Rev. St. §§ 2702, 2330b]. Trowbridge v.

Hudson, 24 Ohio Circ. R. 76. After bonds

have been voted for the expense of a high

way improvement, the character oi.’ which

has been previously determined, the town

board may change the details of the plans,

so long as the character of the work is not

changed and the authorized limit of expen

diture is not exceeded. Campau v. Highway

Com'r of Grosse Pointe [Mich.] 93 N. W. 879.

Under the provision of the Ohio statutes tor

the submission 0! the question of construct

ing county roads to the voters, the vote must

be on the question of constructing particu

lar roads. and not general authority to the

commissioners to build such as they deem

necessary. Gallls County Com'rs v. State, 6'!

Ohio St. 412, 66 N. E. 524.
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can be exercised only when expressly granted,” and in favor of only such improve

ments as are authorized by statute.“ But a liability on the part of a city to pay

for public improvements actually constructed may arise in favor of the person

doing the work, though the intention was that only the property benefited should

be charged,“ though, where a contractor agrees to take pay only out of special

assessments made, or to be made, for the improvement, and to take the risk of

their invalidity, he has no right of action against the city, in case of failure to

collect the assessment,“ except in cases where the city by its own act prevents the

collection.” The city may also become liable to the property owner, where he has

been compelled to pay a higher price than necessary for the work, by reason of

the city’s neglect."

In those states where the practice is for the city to pay for the improvement

primarily, and assess its cost against the benefited property, it is frequently pro

vided that in case the special assessment cannot be collected, the city shall have

an action against the property owners for the value of the improvement.“ Such

a provision, however, will not support an action for an improvement the city had

no authority to make." Where a property owner refuses to pay an assessment

for a sidewalk, proper in amount, but void, and the municipality by its charter is

charged with the care of public property, and empowered to lay sidewalks and levy

assessments, it can remove the sidewalk," but a municipality which imbeds flag

stones, for a sidewalk, in the soil of the highway, thereby affixing them to the

realty, cannot remove them on a successful resistance by the abutting owner of a

special tax levied to pay for them." The amount of special tax assessable to any

28. A village in New York, operating un

der a special charter, has power, under the

general village law. to borrow money on

bonds to pave its streets. Canandaigua v.

Hayes. 85 N. Y. Supp. 488.

29. The power to borrow money and issue

bonds, conferred upon highway commission

ers in Illinois by section 20 of the Road and

Bridge Act, is only available where extra

ordinary obstructions to traval at certain

places are to be overcome, and cannot be

used to raise money simply for building

macadamized or other hard roads. St. Louis,

A. & T. H. R. Co. v. People, 200 Ill. 365, 66

N. E. 715.

30. Pine Tree Lumber Co. v. Fargo [N. D.]

96 N. W. 357; Alton v. Job, 103 Ill. App. 378.

If, having power to make the improvement. it

had no power to assess the cost on abutting

property, the city is liable. Property not

benefited. Louisville v. Bitzer, 24 Ky. L. R.

2263, 73 5. W. 1115. Where bonds, issued in

Nebraska, to pay for local improvements

contain no stipulation limiting the recourse

of their holders to the special taxes levied

for such improvements, they create a general

liability of the city issuing them, enforceable

by mandamus. U. S. v. Saunders [C. C. A.]

124 Fed. 124.

31. Rotor v. Superior, 116 VVls. 243, 01 N.

W. 651. Sidewalks. Park Ridge v. Robinson,

198 Ill. 57]., 65 N. E. 104. Sewer. Alton v.

Foster, 207 Ill. 150, 69 N. E. 783; Dalton v.

Poplar Bluff, 178 Mo. 89, 72 S. W. 1068. Ex

cept to mandamus to compel a reassessment

in case of invalidity. Paving. Farrell v.

Chicago, 198 111. 558. 65 N. E. 103. The rule

of caveat emptor applies to a sale of prop

erty in default of payment of a special tax,

and the buyer is generally not entitled to

recover from the city or county in case he

is unable to enforce the lien. Concordia L.

& T. Co. v. Douglas Co. [Neb.] 96 N. W. 55;

Elder v. Fox [Colo App.] 71 Pac. 898.

32. If the city collect and divert the pro

ceeds of special assessments, it is liable to

the contractor in damages. Pine Tree Lum

ber Co. v. Fargo [N. D.] 96 N. W. 357. Where,

after letting a contract, the council repeals

the ordinance authorizing the improvement,

it is liable to the contractor for the price,

thpugh the contract provides that he will

make no claim against the city except for

the special taxes levied against the property

benefited. Alton v. Job, 103 Ill. App. 378.

83. Louisville v. Ky. & 1. Bridge Co., 24

Ky. L. R. 1087, 70 8. W. 627.

84. An adjudication of the invalidity of

special assessments is not conclusive as to

the right of the city to recover of abutting

owners, on a quantum meruit, for the im

provement to their property by the paving

[Iowa Code 1878, i! 478, 479]. Davenport v.

Allen, 120 Fed. 172. A city charter, making

no provision other than reassessment for re

imbursement of the city in case an assess

ment for local improvements is declared in

valid, is not unconstitutional for failure to

limit the amount of indebtedness the city

may incur by local improvement. Kadderly

v. Portland [Or.] 74 Fee. 710.

35. Where the statutory remonstrance of

the owners of more than one—half the adja

cent property has been filed and ignored.

and the assessments for the work been va

cated, the city cannot recover from the lot

owners under the statute authorizing re

covery, where an assessment is invalid or

uncollectible. Portland v. 0r. Real Estate

Co., 43 Or. 423, 72 Fee. 322.

80. Platt v. Oneonta, 40 Misc. [N. Y.] 42.

87. Platt v. Oneonta, 84 N. Y. Supp. 699.
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property in a given year is frequently limited to a certain percentage of the value of

the property," and where a municipality attempts to assess the whole cost of an

improvement on abutting owners, with the result that a greater percentage of the

value of the property is assessed to it than the law allows, its course is to reassess

the amount allowed by law upon the abutting owners, and the deficit upon the

property of the municipality generally."

A direction, by the trustees of a village, to a property owner to construct a

walk at his own expense does not amount to a consent by the village, so as to

entitle him to recover from the village one half the cost thereof, under the Village

Law of New York.“

The burden of mere repairs, as distinguished from original construction, of

pavements, is generally placed by statute upon the general public,“ and it is not

infrequently provided that repavements shall not be at the expense of the abutting

property, where it has once paid for pavement."

§ 4. Proceedings to authorize making. A. By whom and how initiated.

Petition and notice—The power to make or order public improvements at the ex

pense of property owners, being purely statutory, and being regarded as particu

larly burdensome to them, the statutory requirements must be strictly pursued,"

and jurisdiction shown at every step.“ Where noncompliance with the statute

amounts to a mere irregularity, proceedings thereunder will not be invalidated by

such irregularity.“

A petition of property owners in substantial compliance with the law is a

necessary prerequisite in most states,“ as well as notice to them by publication

38. Mound City Const. Co. v. Macgurn, 97

Mo. App. 403; Nowlen v. Benton Harbor

[Mich.] 96 N. W. 450.

89. Corliss v. Highland Park [MichJ 93

N. W. 254; M., 93 N. W. 610; M., 95 N. W.

416.

40. Laws 1897, c, 414, I 162. Sanford v.

Warwick, 83 App. Div. [N. Y.] 120.

41. Repavement held not repairs. Barber

Asphalt Pav. Co. v. Muchenberger [140. App.]

78 S. W. 380. Top dressing of old macadam

road held an improvement such as may’be

assessed upon property owners and not a

mere repair. Field v, Chicago. 198 Ill. 224,

64 N. E. 840.

42. Where the statute provides that re

pavement shall be at the expense of the

public generally, a. widening of the original

paved roadway and a repavement of the

whole, as widened, is clearly for the benefit

of the public, no part of the cost of which

is assessable to the property owner (Wre

ford v. Detroit [Mich.] 93 N. W. 876); but in

Kentucky, a tearing up of an old pavement

and the laying of another of different mate

rial is an original construction chargeable

to the property owner and not a reconstruc

tion chargeable to the public (Catlettsburg

v. Self, 25 Ky. L. R. 161, 74 S. W. 1064).

Repairs on an old turnpike road after it is

taken into the corporate limits of a city are

not an original construction so as to relieve

property owners of the expense of paving it.

Wymond v, Barber Asphalt Pav. Co.. 25 Ky.

L. R. 1135, 77 S. W. 203. A statute relieving

property owners who have once paid for

pavement of the expense made necessary

by any subsequent change of grade, does not

relieve them of the expense of repaving,

where a slight change of grade is made be

cause of the use of a. dii'lerent kind of pave

ment. Auditor General v. Chase [Mich] 94

N. W. 178.

48. Leflore County v. Cannon, 81 Miss.

334. The proceedings required by statute to

be taken before adoption of a. special assess

ment ordinance are Jurisdictional, and with

out them no valid ordinance can be passed or

assessment made. Bickerdike v. Chicago, 203

111. 636, 68 N. E. 161. Where the statute pro

vides for the correction of errors by the

council and courts in proceedings to enforce

payment of special taxes. the rule of strict

construction against the taxing power does

not apply as to that statute. Lexington v.

Woolfolk [Ky.] 78 S. W. 910.

44. The record in street improvement

cases must show jurisdiction (Sednlia v.

Scott [Mo. App.] 78 S. W. 276), but need not

specifically state that the street to be im

proved is within the corporate limits, as the

city will be presumed to be acting within its

charter powers (Kan. City v. Block. 175 Mo.

433, 74 S. W. 993). Under the Local Improve

ment Act of Illinois the recommendation of

the local improvement board is prime. facis

evidence that all preliminary requirements

of the law have been complied with. Depar

tures from statute must be willful. McChes

ney v. Chicago, 205 Ill. 611, 69 N. E. 82. The

record need not recite the facts relative to

the giving of the statutory notice. Chicago

Union Traction Co. v. Chicago, 202 Ill. 576, 67

N. E. 383; Wells v. Chicago, 202 Ill. 44S. 66

N. E. 1056.

45. Failure to state value of land, or what

land benefited. in commissioners' report on

opening of a street. Pittsburgh, C., C. & St.

L. R. Co. v. \Volcott [Ind.] 69 N. E. 451.

46. Donovan v. Oswego, 89 Misc. [N. Y.]

291; Morse v. Omaha [Neb.] 93 N. W. 734;

South Omaha v. Tighe [Neb.] 93 N. W. 946;
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or otherwise, of the intention to improve." A preliminary resolution or ordinance

declaring the necessity of the improvement," describing it,“ and containing an

Jones v. South Omaha [Neb.] 94 N. W. 957;

Hawkins v. Horton [Minn.] 97 N. W. 1053.

Executors and trustees are "owners." Hus

band may sign for wife if authorized. Ports

mouth Sav. Bank v. Omaha [Neb.] 93 N. W.

231. General manager of corporation cannot

sign without authority of directors. Trop

hagen v. South Omaha [Neb.] 05 N. W. 248.

Signers must be residents as well as prop

erty owners. Board of Improvement v. Cot

ter [Ark.] 76 B. W. 552. Statute requiring

petition held not to include relaying of side

walk. State v. Dist. Ct., 89 Minn. 292, 94 N.

W. 870. Street sprinkling. Borgman v. An

tigo [Wis.] 97 N. \V. 936. In municipalities

having a. population of less than 10,000, a

petition of the owners of at least one-half

of the abutting property, and of a majority

of the resident property owners affected by

the proposed improvement, is essential to

the Jurisdiction of the improvement board,

and the enactment of a valid ordinance.

Vennum v. Milford, 202 Ill. 423, 60 N. E. 1040.

Where an ordinance based on such a peti

tion is held invalid on confirmation, it can

not be again used as a basis for action, as

the ownership of the property may have

materially changed since the petition was

circulated. Vennum v. Milford, 202 Ill. 423,

66 N, E. 1040. Certiorari will not lie, at the

suit of a remonstrant, to determine whether

a petition to establish a free gravel road was

signed by the requisite number of freehold

ers. Gifford v. Jasper County Com'rs, 160

Ind. 654, 67 N. E. 509.

47. The statutory notice is necessary to the

jurisdiction of the council to pass a valid or

dinance ordering an improvement. Joyce v.

Barron, 67 Ohio St. 264, 65 N. E. 1001. The

property owner cannot be charged with the

expense of building a sidewalk, where he was

not given the statutory notice to build it him

self. Waukesha v. Randles [Wis.] 98 N. W.

237; Walden v. Relyea, 89 App. Div. [N. Y.]

241. Power to a city to provide for street

improvements at the cost of abutting own

ers implies power to fix the character of the

notice to be given them, and prescribe the

manner of its service. Zalesky v. Cedar Rap

ids, 118 Iowa, 714, 92 N. W. 657. An assess

ment including the cost of both sidewalks

and curbs, ordered by separate resolutions

of intention, creates no lien, where the own

ers of a majority of the frontage objected

to the one, and were given no opportunity

to be heard. though the other was not ob

jected to. Gray v. Burr, 138 Cal. 100, 70 Pac.

1068. One owner cannot object that others

did not have notice (Kan. City v. Block, 175

M0. 433, 74 S. W. 993), and the owner of a

fractional interest cannot object to the pay

ment of his proportion of the tax, though

he was served as sole owner and his co

owners had no notice (La. v. McAllister [Mo.

App.] 78 S. W. 314). One who is present and

participates at an election, and votes on the

question of the sum to be raised without

protest, cannot question the regularity of the

election on the ground that the statutory

notice was not given. Brown v. Street Light

ing Dist. No. 1 [N. J. Law] 55 Atl. 1080.

Where sumclent notice of the first meeting

has been given the board may adjourn from

time to time without further notice. Mc

Chesney v. Chicago, 201 Ill. 844, 66 N. E, 217.

Six days' notice is sufficient, under a statute

providing for reasonable notice. Field v.

Chicago, 198 111. 224, 64 N. E. 840. So is five

days. McChesney v. Chicago, 201 Ill. 344, 60

N. E. 217.

Contents: A published notice to property

owners is not bad for not naming them.

Portsmouth Sav. Bank v, Omaha [Neb.] 93

l N. W. 231. The notice of public hearing need

‘not contain the statement that if the board

deem the improvement desirable, it will

adopt a resolution therefor, and prepare and

submit an ordinance to the council provid‘

ing for the construction of the improvement.

Gage v. Chicago, 201 Ill. 03, 66 N. E. 874;

Walker v. Chicago, 202 I11. 531, 67 N. E. 369.

Where the resolution of intention contains

several different improvements, the notices

posted on a street need include only such im

provements as are contemplated for that

street. Bates v. Twist, 138 Cal. 52, 70 Pad.

1023. A notice of intention to pave and lay

granite curbs, where not already laid, will

include gutters. but will not include removal

of curbs and replacing with granite. City St.

Imp. Co. v. Taylor, 138 Cal. 364, 71 Fee. 448.

A notice describing a taxing district wholly

within a city, by giving the numbers of the

city blocks, sufficiently describes its bounda

ries. St. Louis v. Koch. 169 M0. 587. 70 S. W.

143.

Persons entitled: Notices held mailed to

persons who paid the general taxes for the

last preceding year as provided by statute.

Field v. Chicago, 198 Ill. 224, 64 N. E. 840.

Notice personally served upon the executor,

where an estate is in process of settlement,

is suflicient, where the land involved is in

his sole possession as such and the ultimate

owners are undeterminable until the death

of successive life tenants. Peck v. Bridge

port, 75 Conn. 417.

Service: Where the ordinance provides for

notice only by publication, personal notice is

invalid. Zalesky v. Cedar Rapids, 118 Iowa,

714, 92 N. W. 657. Where notice by publication

is provided tor. but not made exclusive, per

sonal notice is valid. Peck v. Bridgeport, 75

Conn. 417. That the last of the five consecu

tive days during which the publication was

made was Sunday is no objection. Barber

Asphalt Pav. Co. v. Muchenberger [Mo. App.]

78 S. W. 280.

48. Kirksville v. Coleman [M0, App.] 77

S. W. 120. Resolution therefor void when

statute required an ordinance. Bourgeois v.

Ocean City [N. J. Law] 57 Atl. 262. Under

Burns' Rev. St. 1901, 5 4404, the town board

of trustees may appoint commissioners to

appraise damages and benefits, without hav

ing passed a formal resolution declaring that

public convenience required the opening of

a street. Pittsburgh, C.. C. & St. L. R. Co.

v. \Volcott [Ind.] 69 N. E. 451. A city coun—

cil has power to advertise for bids and con

tract for paving a street, under a proper

resolution, before passing an ordinance or

dering the work done. Smith v. Westport

[Mo. App.] 79 S. W. 725.

49. The first resolution for an improve

ment need not describe the improvement

with the certainty required in the ordinance,

it being sufficient, if the property owner can
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estimate of its cost,“ is also generally provided for.“

provement must originate by resolution

board."2

And in Illinois, the im

or recommendation of the improvement

A remonstrance, by a suflicient number of property owners, generally deprives

the board of further authority in the matter,“ and the subsequent withdrawal of

a portion of them will not reconfer it.“

Unless so provided by the statute, however, a public hearing on the necessity

or propriety of the improvement is not necessary,“ nor is the board limited to the

precise improvement discussed thereat.“

determine therefrom the character and esti

mated cost of the improvement. Walker v.

Chicago, 202 111. 631. 67 N. E. 369; Gage V.

Chicago, 207 Ill. 56, 69 N. E. 688. The resolu

tion of intention in California may include

two or more distinct improvements. Bates

v. Twist. 138 Cal. 52, 70 Pac. 1023. Before a

city council can order a street paved it must

pass a resolution declaring that it deems the

improvement necessary, which resolution

should state the kind of paving proposed to

be used, and where the resolution also pro

vides for bringing the street to grade at the

expense of the property owners it must de

scribe the work necessary. Kirksviile v.

Coleman [Mo. App.] 77 S. W. 120. An ordi

nance providing for the construction of a

sidewalk “in accordance with said ordi

nance" is a sufficient compliance with a stat

ute providing that such work should "in all

respects conform to the requirements of such

ordinance." Storrs v. Chicago [I11.] 70 N. E.

347. That a recommendation and estimate

described only a cement walk, did not inval

idate an ordinance based thereon, providing

for a cinder, cement, concrete, torpedo, sand,

and iimestome walk. Id.

60. A statutory provision that the engi

neer's itemized written estimate of the cost

of the proposed improvement shall be made

a part of the record of the first resolution

is for the information and protection of the

property owners and must be complied with.

Statement of amount in gross is not sufl‘l

eient. Bickerdike v. Chicago. .203 111. 636, 68

N. E. 161. A mere reference is insufficient.

Kilgaiien v. Chicago, 206 Ill. 557, 69 N. E.

586; Becker v. Chicago [111.] 69 N. E. 748;

Moss v. Fairbury [Neb.] 92 N. W. 721. Evi

dence held insufficient to show that estimate

was filed. De Soto v. Showman, 100 Mo. App.

823, 73 S. W. 257. Estimate made after first

resolution is not suflicient. Kirksviiie v.

Coleman [Mo. App.] 77 S. W. 120. A resolu

tion appointing commissioners to estimate

the cost of an improvement passed by way

of amendment to the ordinance which omit

ted such appointment is invalid. Paxton v.

Bogardus, 201 111. 628, 66 N. E. 863.

51. After an objection of owners to a

street improvement has been allowed by the

council, in a case where the allowance is

discretionary, it cannot afterwards order

the work done at their expense without a

new resolution of intention (Pac. Pav. Co. v.

Sullivan Estate Co., 137 Cal. 261. 70 Pac. 86;

City St. Imp. Co. v. Babcock, 139 Cal. 690. 78

Pac. 868), but the adoption of the report of

a committee that an objection flied legally

bars further proceedings, when in fact it has

no such effect, does not oust the jurisdiction

of the council to order the work done (City

St. Imp. Co. v. Laird, 138 Cal. 27. 70 Fee. 910;

City St. Imp. Co. v. Rontet, 140 Cal. 65.

Pac. 729).

52. The signing of a recommendation for

a public improvement. in Illinois. by a ma

jority of the members of the improvement

board, is sufficient. the statute not requiring

its signature by the president and secretary.

Dodge v. Chicago, 201 Ill. 68, 68 N. E. 367.

The improvement will be presumed to have

originated with the improvement board, not

withstanding a resolution of the council or

derlng it to prepare an ordinance therefor.

since such resolution should be treated by

the board as a mere petition. Walker v. Chi

cago, 202 111. 531. 67 N. E. 369; Gage v. Chi

cago, 207 Ill. 56, 69 N. E. 688. An ordinance

which has been held to be defective in mat

ters of description may be the basis for a

new one for s. new assessment for the com

pleted work. Chicago v. Huihert, 205 111. 346.

68 N. E. 786. A special assessment ordinance,

passed under the law as it existed prior to

the Local Improvement Act of 1897, if sub

sequently held to be defective, may, under

section 68 of such act, be corrected by pass

ing a new ordinance and making a new as

sessment. Groton v. Chicago, 201 Ill. 584, 66

N. E. 541. A public hearing was had on a

proposed scheme of improvement. A resolu

tion was then adopted by the board 0! local

improvements, changing the scheme in such

a way as to reduce the cost. but estimated

cost was not mentioned. .There was no fur

ther public hearing. Held, a sufficient com

piiance with the statute. Chicago v. Kerfoot

8s 00. [111.] 70 N. E. 349.

58. Portland v. Or. Real Estate Co., 48 Or.

428, 72 Fee. 322; Fee. Pav. Co. v. Sullivan

Est. Co., 137 Cal. 261, 70 Pac. 88; City St.

Imp. Co. v. Babcock, 1119 Cal. 690, 78 Fee. 666;

City St. Imp. Co. v. Laird, 188 Cal. 27, 70 Fee.

916; City St. Imp. Co. v. Rontet, 140 Cal. 55.

73 Pac. 729.

54. Knopii v. Gilsonite R. & P. Co., 92 Mo.

2:26p. 279; Sedalia v. Scott [Mo. App.] 78 S. W.

55. A statute providing for the laying or

renewing of sidewalks and not providing for

a public hearing is constitutional. Gage v.

Chicago, 203 Ill. 26, 67 N. E. 477.

66. The right to public hearing being

purely statutory. a statute authorizing a

change in the proposed scheme without a

further hearing is within the power of the

legislature. Washburn v. Chicago, 198 Ill.

506, 64 N. E. 1064. Where a hearing is had

upon a notice signifying the intention to

pave with brick. and the commissioners sub

sequently decide to use asphalt, the proceed

ings are not invalid for failure to give fur

ther opportunity for a hearing before such

decision. People v. Featherstonhaugh, 172

N. Y. 112, 64 N. . 802. A statute euthoriz~

73
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(§ 4) B. The ordinance or public act of approvaZ.—An ordinance providing

for the particular work is the very foundation of the improvement, whether it is

to be paid for by a special tax" or by the city at large, and if there be no ordi

nance providing for it, the city cannot be bound by a ratification of the work by

the council after it has been done."

If the ordinance fails to sufiiciently specify the nature, character, locality and

description of the improvement, it, as well as all subsequent proceedings, are in

valid." An ordinance providing that the roadway of streets shall be graded need

not specifically state that the low places shall be filled and the high places cut

down, as the word “grade” naturally includes such action.” An ordinance suffi

ciently specifies the width of roadways to be paved which declares that they shall

extend a certain number of feet upon each side of the center line of the street,‘’1

ing the board of local improvements, at a

public hearing. to adopt a. new resolution

changing the former proposed scheme, with

out a further public hearing, provided the

change does not increase the estimated cost

to exceed 20 per cent, authorizes a. change

which decreases the cost [Laws 1901, p. 104,

i 8]. Washburn v. Chicago, 198 Ill. 506, 64

N. E. 1064: McChesney v. Chicago, 205 111.

611, 69 N. E. 82. An ordinance predicated on

a recommendation increasing the cost after

public hearing, and without hearing as to

the increase is void, and the court has no

jurisdiction to confirm an assessment based

thereon. Chicago v. Walsh, 203 Ill. 818, 67

N. E. 774.

:97. Alton v. Job, 103 Ill. App. 378; Paxton

v. Bogardus, 201 Ill. 628, 66 N. E. 853; Amer

ican H. & L. Co. v. Chicago, 203 Ill. 451, 67

N. E. 979. An ordinance or resolution is nec

essary to the establishment or change of

grade of a street or the improvement there

ot in an incorporated town in Iowa. Eckert

v. Walnut, 117 Iowa. 629, 91 N. W. 929', Za

lesky v. Cedar Rapids, 118 Iowa, 714, 92 N.

W. 657. Work on a. public improvement is

begun before the final passage of the ordi

nance authorizing it, where it is begun be

fore the passage of an amendment making

a material change in the improvement. Pax

ton v. Bogardus, 201 111. 628, 66 N. E. 858.

The final resolution for an improvement may

be adopted by a majority of the board. Mc

Chesney v. Chicago, 201 111. 344. 66 N. E. 817.

The lapse of more than a year between the

date when an ordinance is introduced into

the city council on the recommendation of

the board of local improvements and the

date of its passage will not invalidate it. the

statute not providing any limitation in that

respect. McLaughlin v. Chicago, 198 Ill. 518,

64 N. E. 1036. Deterring action on a recom

mendation does not preclude the council

from passing a. subsequent ordinance includ

ing the deferred improvement with other

work, since the later recommendation super

seded the prior one. Chicago Union Traction

Co. v. Chicago, 202 Ill. 576, 87 N. E. 383.

58. Clay v. Mexico. 92 Mo. App. 611. But

where a city by resolution (not ordinance),

established a public sewer and borrowed

money and paid for its construction, and ac

cepted and used it as a. public sewer, it was

as much a. public sewer as though originally

established by ordinance. Akers v. Kolk

meyer, 97 Mo. App. 520, 71 S. W. 536.

50. Paxton v. Bogardus, 201 I11. 628, 66

N. E. 853; Williamson v. Joyce, 140 Cal. 669,

74 Fee. 290. Sidewalk, held sufilciently de

scribed. Gage v. Chicago. 203 Ill. 26, 67 N. E.

477. Paving brick held sufilciently described.

Chicago v. Singer, 202 Ill. 75. 66 N. E. 874.

Description of fire hydrants. crosses, tees.

and supply pipes as “City of Chicago Stand

ard." held insuflicient. Washburn v. Chicago,

202 Ill. 210, 66 N. E. 1033. Specifications as

to sewer held sufiicient. Walker v. Chicago,

202 Ill. 631, 67 N. E. 369. Cubic yards at back

filling behind curbstone need not be speci

fied. McChesney v. Chicago. 205 II]. 611, 69

N. E. 82; Gage v. Chicago, 207 Ill. 66, 69 N.

E. 688. Macadam paving held sufilciently de

scribed. Perry v. People. 206 111. 334, 69 N.

E. 63. Length of house drains held not sum

ciently specified. Wetmore v. Chicago, 206

Ill. 867, 69 N. E. 234. Quality 0! asphalt for

paving held sufliciently described. Gage v.

Chicago, 207 Ill. 56, 69 N. E. 588. Height ot

curbs held sufficiently specified. Chicago Un

ion Traction Co. v. Chicago. 207 Ill. 544, 69

N. E. 849. Sidewalk ordinance held sufiicient.

Heman Const. Co. v. Loevy [Mo.] 78 S. W.

613. Presumption that plans and specifica

tions were on file held not overthrown. But

ton v. Gast, 24 Ky. L. R. 2284, 73 S. W. 1014.

Failure to specify kind and quality of mate

rial oi' sidewalk invalidates the ordinance.

People v. Birch, 201 Ill. 81, 66 N. E. 358. A

sidewalk ordinance is void in Illinois which

grants a discretion to the commissioner of

public works as to the kind and quality or

material which shall be used. Id.

60. McChesney v. Chicago, 201 I11. 344,

N. E. 217.

61. McChesney v. Chicago, 201 Ill. 344.

N. E. 217. Grade of street and thickness of

pavement held sufficiently indicated. Id.

Variance between ordinance and notices as

to description of paving at street intersec

tions held immaterial. Gage v. Chicago, 201

Ill. 93, 66 N. E. 374. Specifications as to ma

terial to be used in pavement. held sufl‘i

ciently certain. Id. An ordinance authoriz

ing the construction of a sewer and Provid

ing for the insertion of slants therein at

street intersections is not indefinite for fail

ure to designate at which side of the inter

secting street they are to be placed. as it will

be presumed that the middle of the street

was meant. Duane v. Chicago, 198 III. 471,

64 N. E. 1033. An ordinance providing for

grading a street "full width to the curb

grade" does not provide for grading the

sidewalk, and hence is not invalid for fail

ure to apportion the expense between side

walk and street. Burghard v. Fitch, 24 Ky.

L. R. 1983, 72 S. W. 778.

66

66
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but if it is suflicient to challenge the attention of the court, the judgment of con

firmation, however erroneous, is not void nor subject to collateral attack,“ and a

reference to another ordinance from which the specifications may be obtained is

sufficient."

A special tax for the construction of a sidewalk is invalid where the grade

for such walk is not established by the ordinance,“ but a paving ordinance re

quiring that the pavement when completed be at “the established grade” of the

street is not void, and the judgment of confirmation cannot be attacked upon ap

plication for sale on the ground that a grade had not been established when the

ordinance was passed, though such objection would have been fatal if urged at

confirmation.“

§ 5. Proposals and contracts for work.“--The rule that the statutory re~

quiremcnts in matters relating to public improvements must be strictly pursued

applies particularly to the proceedings for letting the contract. Statutes requir

ing that the work be done by contract are regarded as mandatory,“ as are the direc

tions therein as to what the contracts shall contain by way of description of the

work.“

Advertisements for proposals must be published as the law directs," and con

tain or refer to plans and specifications suificient to enable the bidders to form

an intelligent conception of the work,“ and the proposals or bids must be sub

mitted'1 and received conformably to the law,’2 and be bona fide competitive."

GI- Shepard v. People, 200 Ill. 508, 65 N.

m. 1068; Walker v. People, 202 Ill. 34, 66 N.

E. 827; Perry v. People, 206 Ill. 334, 69 N. E.

63.

08. Pierson v. People, 204 III. 456, 68 N. E.

383. Where a general sewer system was

adopted by ordinance and provision was

made that all future work should conform

to the plans and specifications then on file,

the dimensions and materials for a subse

quently established district were sufficiently

indicated without special provision. Akers

v. Kolkmeyer & Co., 97 Mo. App. 520.

64. McDowell v. People, 204 Ill. 499. 68 N.

E. 879; People v. Smith, 201 111. 454, 66 N. E.

298; Burget v. Greenfield, 120 Iowa, 432, 94

N. W. 983.

05. Shepard v. People, 200 Ill. 508, 65 N.

E. 1068; Walker v. People, 202 Ill. 34, 66 N.

E. 827; De Soto v. Showman, 100 Mo. App.

323, 73 S. W. 257.

66. See, also, the topic Public Contracts, 2

Curr. Law, p. 1280.

61'. Where the statute directs the work to

be done by contract let to the lowest bidder,

the town cannot do it by hiring day laborers

and charge the cost on abutting property.

Clay City v. Bryson, 30 Ind. App. 490, 66 N.

E. 498. A statutory provision that all con

tracts for the making of any public im

provement when the expense exceeds 8500

must be let to the lowest responsible bidder

prohibits the city from doing such work

without contract by employing day laborers

directly. Chicago v. Hanreddy, 102 Ill. App.

1. A contract for the rebuilding of a side

walk which contemplates extensive grading

to conform to a general improvement of the

street constructed at the same time is not a

mere repair, but a permanent improvement,

entitling lot owners to insist that it be let

with the other work on the street. Wauke

she. v. Handles [Wis.] 98 N. W. 237.

08. Contract let without plans. De Soto

v. Showman, 100 Mo. App. 323, 73 S. W. 251‘.

Changes in the details of the plans and spec

ifications for paving are within the discre

tionary power of the board of public works

in Kentucky. Barber Asphalt Pav. Co. v.

Gaar, 24 Ky. L. R. 2227, 73 S, W. 1106.

69. A charter provision for 30 days' notice

by advertisement of the letting of a contract

does not require publication every day, a

single publication being sufficient. Newport

News v. Potter [0. C. A.] 122 Fed. 321. A

charter provision for 30 days' notice by ad

vertisement before letting does not invali

date a contract where only 29 days elapse

between publication and opening bids, where

the contract is not let for several weeks. Id.

70. Where the advertisement for bids for

building a sidewalk referred for specifica

tions to an ordinance which made no men

tion of such walk or specifications, the prop

erty was not subject to a. lien. La. v. Schai'f

ner [Mo. App.] 78 S. W. 287. Where there is

no provision that the contract shall be let

to the lowest bidder, an advertisement for

proposals containing plans, specifications and

prices is not objectionable. Kundinger v.

Saginaw [Mich.] 93 N. XV. 914. That the ad

vertisement calls for alternative bids on two

different kinds of pavement will not invali

date the contract. Barber Asphalt Pav. Co.

v. Gear, 24 Ky. L. R. 2227, 73 S. W. 1106.

71. A bid changed after the time limited

for their receipt is in effect a. new bid and

can give rise to no liability on the part of

either party. Fairbanks. M. & Co. v. North

Bend [Neb.] 94 N. W. 537.

72. Proposals to do street work are “pub

licly declared" within the meaning of the

statute when they are opened and read in

open session of the council. City St. Imp. Co.

v. Laird, 138 Cal. 27, 70 Pac. 916.

78. Where within the knowledge of the

council there is but one bona tide bid, the

requirement that the contract be let to the
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The contract must not be let before the final passage of the ordinance author

izing it,“ nor before the time authorized by law," and no contract can be en

tered into at a price exceeding the estimate of the probable cost of the work."

The contract must be for the precise improvement contemplated by the ordinance,"

embrace substantially the terms of the proposals," and include no work other than

that chargeable by law on the property owners, if it is intended to assess its cost

upon them. A paving contract, however, requiring the contractor to keep the

paving in repair for a stipulated period, is merely a guarantee of good work and

is not obnoxious to the rule that requires the expense of maintenance of streets to

be borne by the municipality by general taxation and limits the right of special

assessment to the original cost of paving," though if the contract can be properly

construed to require the contractor to make repairs for a considerable term re

gardless of the cause making them necessary, it is objectionable“0 to the extent at

least of the added expense to the property owner by reason of the obligation to

repair."1

It is a material and important right of a. property owner assessed for a local

improvement that there shall be free competition in bidding, unrestricted by illegal

conditions, the natural tendency of which is to increase the amount of the bids,‘12

and the incorporation of such provisions as that the contractor make a guaranty

deposit of money,“ that he restrict his laborers to 8 hours work per day," that

the wages paid shall not be less than the prevailing rate,“ that the workmen be

paid in cash and not in store orders,“ that preference of employment shall be

given citizens of the state or United States," that convicts shall not be employed,“

lowest and best bidder is not tuifilled. Fin

eran v. Cent. Bltulithic Pav. Co., 25 Ky. L. R.

876. 76 S. W. 415.

74. Subsequent confirmation is ineffect

ual. Paxton v. Bogardus, 201 Ill. 628, 66 N.

E. 853.

75. Newport News v. Potter [0. C. A.] 122

Fed. 321. A property owner who has not

availed himself of his right to build his

own sidewalk is not prejudiced by the let

ting oi' the contract to build it before the

time within which he had the right to build

had expired, work not having been begun

within that time. Springfield v. Mills, 99

Mo. App. 141. 72 S. W. 462.

76. De Soto v. Showman,

323, 73 S. W. 257.

77. Where the resolution of intention in

California contains two or more distinct im

provements, they need not all be let in one

contract or to one person. Bates v. Twist,

138 Cal. 52,,70 Pac. 1023.

78. Diamond v. Mankato, 89 Minn. 48, 93

N. W. 911; Inge v. Board of Public Works,

135 Ala. 187; Le Tourneau v. Hugo [Minn.]

97 N. W. 115.

79. One year. St. Louis Q. 6: C, Co. v.

Frost, 90 Mo. App. 677. Eight years. People

v. Featherstonhaugh, 172 N. Y. 112, 64 N. E.

802. Seven years. Williamsport v. Hughes,

21 Pa. Super. Ct. 443; La Veine v. Kan. City,

67 Kan. 239, 72 Fee. 774.

100 Mo. App.

80. Ten years. Eric V. Grant, 21 Pa.

Super. Ct. 461.

81. Five years. Young v. Tacoma, 81

Wash. 153, 71 Pac. 742.

82. McChesney v. People, 200 111. 146, 65

N. E. 626; Sweet v. People, 200 111. 566, 65

N. E. 1094; Inge v. Board of Public Works,

185 Ala. 187; Glover v. People, 201 Ill. 545,

66 N. E. 820. Specifications as to paving

brick held not unreasonable. Chicago v.

Singer, 202 Ill. 75, 66 N. E. 874. Require

ment that contractor shall keep pavement in

repair 5 years and keep plant in city during

that period held not to stifle competition.

Barber Asphalt Pav. Co. v. Gear, 24 Ky. L.

R. 2227, 73 S. W. 1106.

88. St. Louis Q. 8: C. Co. v. Frost, 90 Mo.

App. 677; Wells v. People, 201 111. 485, 66

N. E. 210.

84. McChesney v. People, 200 Ill. 146, 65 N.

E. 626; Sweet v. People, 200 Ill. 536, 65 N. E.

1094; St. Louis Q. & C. Co. v. Frost, 90 Mo.

App. 677; Glover v. People, 201 111. 545, 66

N. E. 820; Gage v. People, 207 Ill. 61, 69

N. E. 635; Wells v, People, 201 Ill. 435, 66

N. E. 210; People v. Featherstonhaugh, 172

N. Y. 112, 64 N. E. 802; De Wolf v. People,

202 Ill. 73, 66 N. E. 868.

86. People v. Featherstonhaugh, 172 N. Y.

112, 64 N. E. 802.

86. A provision incorporated in the speci

fications that the workmen be paid in cash

and not in store orders as provided by the

labor law will not be held unreasonable on

appeal in certiorari where the constitution

ality of the labor law was not attacked be

low. People v. Featherstonhaugh, 172 N. Y.

112, 64 N. E. 802.

87. McChesney v. People, 200 Ill. 146, 65

N. E. 626; Sweet v. People, 200 111. 536, 65

N. E. 1094; Inge v. Board 01' Public Works,

135 Ala. 187; Glover v. People, 201 III. 545,

66 N. E. 820; Gage v. People, 207 Ill. 61, 69

N. E. 685: Doyle v. People, 207 Ill. 75. 69 N.

E. 639; Wells v, People, 201 I11. 435, 66 N. E.

210; De Wolf v. People. 202 Ill. 73. 66 N. E.

868; People v. Featherstonhaugh, 172 N. Y.

112, 64 N. E. 802.

88. Inge v. Board of Public Works, 125

Ala. 187,
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and that materials used shall be produced or manufactured within the state,“ is

illegal, though required by express statute, and if shown to have influenced the let

ting by stifling or restraining competition in bidding, invalidates the contract."

In the absence of a showing of prejudice to the public, however, contracts are not

invalidated by the inclusion of such clauses," and a showing that such provisions,

though included in the contract, were not a. part of the specifications on which the

bidding was based," and a showing that such provisions of the statute having been

declared unconstitutional clauses in the contracts founded thereon are invariably

disregarded by contractors and the public authorities overcomes the presumption

that they influenced the bids." A contract containing such a clause is not void as

against public policy, though the clause is a nullity,“ and conversely, a contract

failing to include such provisions is valid, the statute directing their inclusion

being unconstitutional."

That a paving contract called for a particular kind of paving wholly within the

control of the contractor will not invalidate the contract in some states,“ though it

will in others," and in New York City there is an express charter provision against

the use of patented pavements, except under conditions permitting competition."

Where there has been a substantial departure in completing a contract for a

public improvement, the special tax bills or assessments levied therefor cannot be

collected ;°° but when objected to for that reason as a ground of opposition to a

judgment of sale, it must appear that the construction so deviated from the ordinance

as to amount to another and different improvement than that provided for,1 or if

the objection be delay in completion, the delay must be such as to amount to a sub

stantial noncompliance with the contract,’ and an acceptance by the municipal

89. St. Louis Q. & C. Co. v. Frost. 90 Mo.

App. 677.

90. Property owners must show that such

provisions actually entered Into the competi

tion in some way to the detriment of the

public, but they need not show that such

provisions actually increased the cost of the

work. McChesney v. People. 200 111. 146,

65 N. E. 626; Sweet v. People, 200 Ill. 536,

65 N. E. 1094. An objection on application

for judgment of sale setting up such facts

and alleging that by reason thereof. competi

tion In bidding was unduly restricted. states

a. prima facie case. Glover v. People, 201

Ill. 645, 66 N. E. 820.

01. McChesney v. People, 200 Ill. 146, 66

N. E. 626; Sweet v. People, 200 111. 536, 65

N. E. 1094; St. Louis Q. & C. Co. v. Frost, 90

Mo. App. 677; Wells v. People, 201 Ill. 435,

66 N. E. 210. Notwithstanding the invalidity

of the statute requiring such specifications.

People v. Featherstonhaugh, 172 N. Y. 112, 64

N. E. 602.

92. W’ells v. People, 201 Ill. 435, 66 N. E.

2l0; De Wolf v. People. 202 Ill. 73, 66 N. E.

868.

98. Gage v. People. 207 Ill. 61, 69 N. E.

635; Doyle v. People, 207 Ill. 76, 69 N. E.

639; Thompson v. People, 207 Ill. 334, 69 N.

E. 842.

94. Doyle v. People. 207 Ill. 76. 69 N. E.

639.

96. Cleveland v. Clements Bros. Const.

Co.. 67 Ohio St. 197. 65 N. E. 685, 59 L. R. A.

775.

96. Field v. Barber Asphalt Pav. Co., 117

Fed. 926. See. also. Diamond v. Mankato,

89 Minn. 48. 93 M0. 911.

97. Fineran v. Cent. Bitulithic Pav. Co..

26 Ky. L R. 876. 76 S. W. 416.

98. Rose v. Low. 66 App. Div. [N. Y.] 461;

Barber Asphalt Pav. Co. v. Willcox, 41 Misc.

[N. Y.] 574; Barber Asphalt Pav. Co. v. Wil

cox, 90 App. Div. [N. Y.] 246.

99. Paving not completed in time. Sheen

berg v. Bayer, 91 Mo. App. 389; Heman v.

Gilliam, 171 Mo. 258, 71 S. W. 163. Sidewalk

improperly built. Heman v. Franklin, 99 Mo.

App. 646, 78 S. W. 814. Macadamlzed road

built of mixture of clay, gravel. limestone

and slag unable to sustain an ordinary load.

Gage v. People, 200 Ill. 432, 65 N. E. 1084.

Pavement not complying with specifications.

Heman v. Gerardl [Mo. App.] 69 S. W. 1069;

Hill-O'Meara Const. Co.v.Hutchinson,100 Mo.

App. 294, 78 S. W. 818. Under a contract re

quiring the work to begin within one week

after notice and be completed within two

months thereafter, work completed two

months after the last day upon which it

might be begun in in time. though work

was in fact begun before the last day. Who

less v. St. Louis, 90 Mo. App. 106.

1. Brand of Portland cement held not

shown to be so inferior as to invalidate as

sessments. Wells v. Raymond. 201 Ill. 435,

66 N. E. 210.

2. Hill-O'Meara Const. Co. v. Hutchinson.

100 Mo. App. 294, 76 S. W. 818. Four days

not sufficient. Boulton v. Kolkmeyer, 97

Mo. App. 530, 71 S. W. 539. Extensions and

interference by public authorities. Sparks v.

Villa. Rosa Land Co., 99 M0. App. 489, 74 S.

W. 120. Where some property owners take

advantage of their right to build their own

sidewalks, their failure to complete them in

time cannot prejudice the contractor's right

to recover for such as he built. Springfield

v. Mills. 99 Mo. App. 141. 72 S. W. 462.
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authorities is, in the absence of fraud, conclusive that the work was performed in

compliance with the contract.‘

Where a departure from the ordinance or contract authorizing a public im

provement is being made to the detriment of the taxpayers, such as the use of in

ferior material or defective work, the municipality may be restrained by injunction

or compelled by mandamus to complete the improvement in compliance with the

terms of the ordinance.‘

Proceedings of a public improvement commission in awarding a contract for

a public improvement are not judicial nor quasi judicial, and hence not subject to

review by certiorari.‘ It has been held, however, that, since such boards act not

in a legislative, but in an administrative or business capacity, their acts may be

reviewed by the courts on the grounds of fraud and corruption.’

Where a city releases an accepted bidder and his solvent surety from the per

formance of the contract and on readvertisement accepts the lowest bid, higher than

that of the bidder released, property owners on being compelled to pay the appor

tionment can recover over from the city the difference between the amountpaid

and the amount they would have had to pay on the original bid.’

Security to laborers and materialmen.—Since the mechanic’s lien law does not

apply to public property,0 statutes in many states provide by way of security to la—

borers and materialmen either for a bond by the contractor for their benefit,“ or

3. Eversole v. Walsh, 25 Ky. L. R. 784,

76 S. W. 368; Barker v. Tennessee Pav. Brick

Co.. 24 Ky, L. R. 1524, 71 S. W. 877; Downey

v. People, 206 111. 230, 68 N. E. 807; Luz &

'1‘. Stone Co. v. Donaldson [Ind.] 68 N. E.

1014.

4. Wells v. Raymond. 201 Ill. 436. 66 N. E.

210; Miller v. Bowers, 30 Ind. App. 116, 66 N.

E. 659.

5. People v. Featherstonhaugh, 172 N. Y.

112, 64 N. E. 802.

6. Field v. Barber Asphalt Pav. Co.. 117

Fed. 926.

1. Louisville v. Ky. & I. Bridge 00., 24

Ky. L. R. 1087, 70 S. W. 627.

8- See Mechanic’s Liens, 2 Curr. Law, p.

869. In the absence of a statute, a mechanic

is not entitled to a lien for work done on

property belonging to a municipal corpora

tion, and used for public purposes. Albany

v. Lynch [Ga.] 46 S. E. 622, In the absence

of a lien. a mechanic cannot recover a gen

eral judgment against a municipality for

money due him by a contractor for public

improvements; their being no privity of con

tract between him and the city. Id.

10. Where there is no stipulation in a

bond that it should be for the use of the

laborers or the material-men, no action is

thereafter maintainable on the bond in the

name of the city for the use of the laborers

or the materialmen. Lancaster v. Frescoln,

203 Pa. 640. A'city is not obliged to take a

bond for the protection of laborers or ma

terialmen. This is so, even though such a

bond is required of the contractor by an

ordinance. Id. In an action upon a bond

by a city to the use of the men employed

on the work given under an ordinance re

quiring that a bond shall be given condi

tioned that the contractor will pay all per

sons supplying him with‘ labor or materials,

it is no defense that the use plaintiffs are

day laborers [Ordinance of March 30, 1896 of

the city of Phila]. Phila. v. McLinden, 205

Pa. 178. It is no defense to an action on a

municipal contractor's bond conditioned that

the contractor will pay all persons supplying

him with labor or material that there was a

violation of the law and of the contract for

bidding the employment of alien labor.

Id. It is no defense to an action on a bond

of a municipal contractor conditioned that

the contractor will pay all persons supplying

him with labor or material that the city

paid the contractor after notice. Id. The

mere filing with the financial omoer of a city

of a claim for materials furnished to a. con

tractor for a. city building creates no lien

upon the money which may be due the con—

tractor. Under the New Jersey statute such

oflicer is not thereby justified in withhold

ing payment of the same longer than the 90

days given the claimant within' which to

commence suit, and give notice thereof to the

city. Third Nat. Bank v. Atlantic City, 126

Fed. 413. Where a subcontractor can take

advantage 0! a bond for labor or materials

furnished, his creditors for the said labor

or materials may recover thereon. Hines v.

Consol. C. & L. 00., 29 Ind. App. 563, 64 N. E.

886. The word "materials" as used in a

bond binding the contractor and surety to

pay for all "materials" used in the execution

of the contract does not include tools, appli

ances, and articles with which to construct an

improvement, which did not enter into it, but

remained after its construction, such as shov

els, wheelbarrows, manilla rope, hose, mat

tocks. sledge handles, belting, wrenches.

steam pipes, chains, axes, rubber boots, etc.

Beals v. Fidelity 8: Deposit Co.. 76 App. Div.

[N. Y.) 626. The beneficiary of a contract,

though not a party or privy thereto, can

maintain an action thereon. A clause in bond

of contract for a public improvement to pay

for all labor and material. Held, laborers and

materialmen could sue thereon. Gastonia v.

McEntee-Peterson Engineering Co., 131 N.

C. 363. Where a statute gives one a, cause of

action on the bond of an official who pays the

contractor for a. public improvement after
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for a lien on the proceeds of the assessment,u and it has been held that a munici

pality may without statutory authority require such a bond.12

notice of a lien for materials furnished,

such action is not exclusive. but, the statute

failing to provide a remedy for the enforce

ment of the lien, the lien may be established

in equity. Construing 2 Starr & C. Ann. St.

1896, p. 2572, 5 24. Nat. Bank of La Crosse

v. Petterson. 200 III. 215, 65 N. E. 687. Where

a. contractor for a public improvement exe

cutes a bond conditioned on his paying for

labor and materials furnished him, laborers

and materiaimen may sue on the bond as a

contract made for their benefit. Buffalo

Forge Co. v. Cullen & S. Mfg. Co. IMO. App.]

79 S. W. 1024. A clause in such bond author

izing its assignment and stipulating that,

if assigned, the bond shall inure to the bene

fit 01‘ all laborers and materialmen, does not

preclude a single materiaiman, the sale cred

itor of the contractor, from suing thereon.

Id. In Massachusetts, only those who would

be entitled to a lien if the property was

private can recover on such bond. Kennedy

v. Com.. 182 Mass. 480, 65 N. E. 828.

11. Hall Incorporated Co. v. Jersey City,

64 N. J. Eq. 766. Under Laws 1897, p. 620, c.

418, Q 12 (which is not to be read with i

9, p. 618), does not require notice of liens on

account of public improvements to be veri

lied. Clapper v. Strong, 86 N. Y. Supp. 748.

The complaint in an action to foreclose a

mechanic's lien for services performed for

a contractor for a public improvement must

allege that plaintiff's services were per

formed on a contract between the contractor

and the municipality and that something is

due from the municipality. Id. A statute

which gives laborers and materialmen a lien

on the money due a contractor for a public

improvement is not void because the con

tractor has no lien for his labor and materi

als. 'West Chicago Park Com'rs v. Western

Granite Co., 200 Ill. 627, 66 N. E. 37. Where

a statute gives a subcontractor a lien, equity

will enforce it. Id. In New Jersey, the

statutory lien for labor and materials fur

nished for a. public improvement attaches

from the time of filing the notice with the

proper officer whether the whole work be

then completed by the contractor or aban

doned by him. Pierson v. Haddonfield [N. J.

Eq.] 57 Atl. 471. Such lien becomes a charge

not only on what is due the contractor at the

time of filing the lien but also on what may

thereafter come to be due him under the

contract. Id. The rights of lien claimants

for labor and materials for a public im

provement will not be divested by subroga

ting the surety of the contractor to the rem

edies against such contractor, which the mu

nicipality might have had under the contract.

Id. Under Gen. St. 2078, being an act to

secure the payment of mechanic's liens on

public improvements, where a claimant as

serts his own claim, and unsuccessfully con

tests that of any other claimant. he should

bear the cost of that litigation but nothing

more. Hall Incorporated Co. v. Jersey City,

64 N. J. Bio. 766. First contract, subcon

tractor waived statutory lien on money in

hands of city for payment of work on a pub

lic improvement, and agreed to look to such

moneys for payment as were in the hands of

the construction company. By another con

tract. the subcontractor was entitled to pay

ment only on a written' certificate from chief

engineer of construction company. Held, re

fusal of engineer to issue certificate did not

avoid waiver of mechanic's lien. McCabe v.

Rapid Transit Subway Const. Co., 127 Fed.

465. Where a subcontractor waives his lien

on moneys due from the city for public im

provements, he has no right of action against

the city either at law or in equity. ld. A

subcontractor may waive his statutory lien

on money becoming due for public improve

ments. Express agreement. Id. A com

plaint under Act Aug. 13, 1894, c. 280, 28

Stat. 278 [U. S. Comp. St. 1901. p. 2623] is

demurrable where it fails to set out that

the contractor should promptly make pay

ments to all persons supplying labor and ma

terials in the prosecution of the work, and

does not make the contract and bond part of

the complaint. U. S. v. American Surety Co.,

127 Fed. 490. Act Aug. 13, 1894, c. 280, 28

Stat. 278 [U. S. Comp. St. 1901, p. 2623] pro

vides for a suit in the name of the United

States only in cases where the person or

persons for whose use and benefit the suit

is brought has supplied the contractor “labor

and materials in the prosecution of the work

provided for in such contract." Id. The

mere filing of an unverified notice will not

give the claimant an unqualified right to

the fund, nor Justify the municipality in

withholding it from the contractor longer

than the statutory 90 days allowed the claim

ant to bring suit for it. Third Nat. Bank

v. Atlantic City, 126 Fed. 413. Notice actu

ally brought to the attention of the board

charged with- the duty is sufficient in Illinois

(West Chicago Park Com'rs v. Western

Granite Co., 200 III. 527, 66 N. E. 37); but in

New York, it must be filed with the particu

lar officer designated by the statute (Ter

williger v. Wheeler, 81 App. Div. [N. Y.] 460;

Hawkins v. Mapes-Reeves Const. Co., 82 App.

Div. [N. Y.] 72; Westgate v. Shirley, 42 Misc.

[N. Y.] 245), and a statement filed with the

county clerk as in case of a private improve

ment will create no lien on the fund fur

nished to pay for a public improvement, as

in such case the statute should be flied with

the board having charge of the work (Ter

williger v. Wheeler, 81 App. Div. [N. Y.]

460). Failure of the public officer to with

hold payment after notice subjects him to

liability on his bond, but the remedy thus

provided is not exclusive, and a lien on the

improvement bonds may be enforced in equi

ty. Nat. Bank of La Crosse v. Patterson,

102 Ill. App. 601; West Chicago Park Com'rs

v. Western Granite Co., 200 III. 527, 66 N.

E. 37. By express provision of the statute

in New York, funds provided by the public

to pay for public improvements are subject

to a lien in most respects similar to that

allowed against private buildings. Terwil

liger v. Wheeler, 81 App. Div. [N. Y.] 460.

Where. under an agreement between the con

tractor ;nd a construction company, his as

signee. of the money to become due and a

subcontractor, the latter waived his statutory

lien on money becoming due from the city

and agreed to look to money in the hands of

the construction company for payment. the

subcontractor has an adequate remedy at

law and cannot sue in equity. McCabe v.
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§ 6. Injury to property and compensation to owners. A. In general."—In

juries arising to adjoining owners from the exercise of the police powers of a city

are damnum absque injuria,“ the unauthorized erection of structures injurious to

individuals may be enjoined, however," and whenever the property of an individual

is taken for public use,“ or property not actually taken is injured by the construc

tion of an improvement designed merely for public convenience, a cause of action

in favor of the property owner arises," entitling him to the recovery of such actual

damages as are the direct and unavoidable consequences of the act of building, if

in excess of the special benefits accruing to the owner or his land by reason of the

existence of the improvement."

Rapid Transit Subway Const. Co., 127 Fed.

465.

12. With or without special statutory au

thority, a municipality can make provision

by a bond for the security of those who, by

their labor done or materials furnished by

them, aided the contractors for a public

improvement. Hines v. Consol. C. & '1‘. Co.,

29 Ind. App. 563, 64 N. E. 886.

18. Taking of property for public use, see

Eminent Domain.

14. Such as the building of a police sta

tion, jail, or hospital. Chicago v. McShane,

102 Ill. App. 239. A city is not liable to abut

ting owners for requiring the elevation of

railroad tracks by ordinance. Chicago v.

Webb, 102 Ill. App. 232.

15. Shanks v. Pearson, 66 Kan. 168, 71

Pac. 252. The unauthorized erection of a

tower on a public square may be enjoined

by an abutting lot owner. Feasler v. Union

[N. .1. Eq.] 66 Atl. 272.

16. Omaha v. Clarke [Neb.] 92 N. W. 146.

Where land is tortiously taken by a city for

a street, the owner is not obliged to look

solely to the special assessment subsequently

levied against abutting property, for the

payment of the judgment rendered in his

favor. Omaha v. State [Neb.] 94 N. W. 979.

11'. Permission to an individual to grade a

street. and build a retaining wall therein,

does not entitle him to damages on a. sub

sequent removal of the wall by the city.

South Highland L. & I. Co. v. Kan. City, 100

Mo. App. 518. 75 S. W. 383. No action will

lie for the escape of the natural flow of sur

face water from a highway onto adjacent

land, caused by the filling in of the highway

(O'Donnell v. White, 24 R. I. 483), but where

a change of grade results in an accumula

tion of water damaging an abutting owner,

that may be considered one of the elements

of damage to be assessed (Cooper v. Scranton

City, 21 Pa. Super. Ct. 17). Question for

jury. Board of Councilmen v. Howard, 25

Ky. L. R. 111, 74 S. W. 703. And if a highway

officer change the direction of the flow of

water without legal authority, and for the

benefit of his own adjoining land, he is lia

ble. Daum v. Cooper, 103 Ill. App. 4. Like

wise. if the proposed repair to a public road

is not in fact made for the benefit of the

public, but is made to subserve private ends

and will operate as a. special injury to an

abutting owner. it will be enjoined. Shanks

v. Pearson, 66 Kan. 168, 71 Pac. 252. A land

owner is entitled to his damages arising

from being cut off from access to a. street

while it is in process of relocation and im

provement, such access being necessary to

the enjoyment of his property, though it

does not abut on the street. Munn v. Boston,

Ultra vires is not a defense to such an action,In

183 Mass. 421, 67 N. E. 312. A city is liable

to the owner of adjacent property for dam

ages caused by the closing of an alley, his

damages being of a different kind, and im

posing on him a burden different in kind

from that imposed on the general public.

Chicago v. Webb, 102 Ill. ADD. 232. The

owner of a well outside the prescribed

boundaries of the district named in the

metropolitan water board act, may have dam

ages for its draining by the operations of

the board. McNamara v. Com., 184 Mass. 304,

68 N. E. 832. Where public work is directed

by commissioners appointed under authority

of a statute, the expense being borne by the

abutting property owners, the municipality.

having no power over the improvement nor

any duty with reference thereto, is not lia

ble for any neglect or nonperformance on

the part of the commissioners. Astoria

Heights Land Co. v. New York, 89 App. Div.

[N. Y.] 512.

18. See, also, post. I 7D. If, when an en

tire improvement is taken into consideration.

a benefit rather than a loss has been the re

sult, there can be no recovery in the ab

sence of an actual taking of property, though

a portion of the improvement, considered

apart from the remainder. results in dam

age. Chicago v. Webb, 102 Ill. App. 232;

Chicago v. Anglum, 104 Ill. App. 188. In a

street opening case the jury may take into

consideration testimony that the market val

ue of the land may be injurioust affected.

by reason of the cost of street improvements

that may be charged upon it, but cannot give

a verdict for such improvements as a sub

stantive item of damages. De Benneville v.

Phila., 204 Pa. 61. Damages recoverable by

an adjoining landowner from the construc

tion of a. sewer are such as are the direct.

immediate. and necessary or unavoidable

consequences of the act of eminent domain

itself, irrespective of care or negligence. De

privation of lateral support to house lot by

digging in street. Fyfe v. Turtle Creek

Borough, 22 Pa. Super. Ct. 292. Where an

abutting owner seeks damages arising from

closing an alley by raising the tracks of a

railway, the danger to plaintiff and his fam

ily. by reason of the passing of railway

trains at grade, should be considered as an

element of benefit from the improvement to

be offset against his damages. Chicago v.

Webb, 102 Ill. App. 232.

19. Where a city damages property be

yond its own borders by the construction of

a sewer, it cannot defend an action for the

injury by alleging its want of authority to

build. Langley v. City Council of Augusta,

118 Ga. 590. A city in possession of, and

using land for street purposes will not be
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nor is the landowner's right to damages dependent on his having filed a claim there

for,‘0 but suit must be timely brought,21 and the right of action may be waived."

Where an abutting owner pays the assessment on his land, in a street opening

case, under the belief that the municipality has acquired the right as to all abutters

to open the street to its full length, on subsequently learning that it has not ac

quired such right, he is entitled to mandamus to require it to proceed as to the

other owners.“ Property owners in New York are not entitled to object to the

report of commissioners appraising their damages prior to its confirmation, but after

confirmation the owners of specific property may object, and have the confirmation

set aside as to such property, or referred back to the commissioners for correction.“

(§ 6) B. Establishment or change of grade of street."-—An abutting owner

is not entitled to compensation at the common law, nor generally by statute, for

damages arising from the original establishment of the grade of a street," even

though his property may have been improved with reference to the natural lay at

the land,27 but for grading work done without an ordinance establishing or chan

ging the grade,28 and for a change of grade, operating oppressiver on those who

have improved their property with reference to the established grade, there is gen

erally a statutory liability in their favor,” though the land injured lies beyond the

territorial limits of the municipality," and though the street may not have been

all worked up to the established grade.n

permitted to allege its own irregularities in

procedure in defense of an action for dam

ages for taking the land. Omaha v. Clarke

[Neb.] 92 N. W. 146.

I0. In Nebraska. Omaha v. Clarke [Neb.]

92 N. W. 146. Though it is in Georgia; but

plaintli! need not set up notice in his com

plaint. Columbus v. McDaniel, 117 Ga. 823;

Langley v. City Council of Augusta. 118 Ga.

500.

21. An action on an award of damages for

taking land tor street purposes is not barred

beiore 5 years from the confirmation or the

award. Omaha v. Clarke [Neb.] 92 N. W.

146. Limitations do not begin to run against

the landowner's right to the appointment

or a Jury to assess his damages in a street

opening case, until the notice provided by

the ordinance has been properly served on

him. In re Whitby Ave., 22 Pa. Super. Ct.

526.

B. A waiver of damages from the laying

out of a highway is effectual, though the

highway is not actually opened until after

the territory has been annexed to an in

corporated town. Lake Shore & M. 8. R. Co.

v. Whiting [Ind.] 67 N. E. 933.

28. Barnert v. Board of Aldermen [N. J.

Law] 54 Atl. 221.

24. In re Ft. Wash. Ridge Road. 82 App.

Div. [N. Y.] 163.

25. See. also, Highways. § 6.

28. People v. Stillings. 76 App. Div, [N.

Y.] 143; O‘Donnell v. White, 24 R. I. 483;

Reilly v. Ft. Dodge, 118 Iowa. 633. 92 N. W.

887.

2?. Reilly v. Ft. Dodge, 118 Iowa. 638, 92

N. W. 887; Wilber v. Ft. Dodge, 120 Iowa.

565. 95 N. W. 186; People v. Phillips, 88 App.

Div. [N. Y.] 560; in re Opening East 187th

St., 78 App. Div. [N. Y.] 355; Ross v. Cincin

nati. 24 Ohio Circ. R. 48.

28. Wilher v. Ft. Dodge. 120 Iowa, 555,

95 N. W. 186. But the tact that the work

of bringing the street to the established

grade was begun or prosecuted without the

adoption oi! a resolution directing it to be

done will not create a cause 01! action where

none otherwise existed (Id.), and a city is

not liable for damages where the work was

done by the street committee and street com

missioner without authority (Clay v. Mexico,

92 Mo. App. 611; Gardner v. St. Joseph, 96

Mo. App. 657, 71 B. W. 63).

29. Chicago v. McShane, 102 Ill. App. 239;

Barrington v. Meyer, 103 Ill. App. 124; Torge

v. Salamanca. 176 N. Y. 324, 68 N. E. 626.

Change of grade resulting in accumulation

of water. Cooper v. Scranton, 21 Pa. Super.

Ct. 17; Wilber v. Ft. Dodge, 120 Iowa, 555,

95 N. W. 186. A statute, declaring that an

injury to property by a change or the grade

of a street is a taking thereof for public

use to the extent of the injury. is within the

legislative power [N. Y. Laws 1897, p. 420.

c. 414. 5 159]. In re Comesky, 83 App. Div.

[N. Y.] 137. Under statutory authority to

selectmen to recompense abutting owners for

injuries, where there is a change of grade of

over 3 feet. only that portion of the dam

ages arising trom the change in excess of

three test may be allowed [V. B. 3357. 3358].

Fairbanks v. Rockingham. 75 Vt. 221. A

statute authorizing the recovery of damages,

for change or grade, from a "city, borough.

or town corporate" will not authorize their

recovery from a village [Gen. St. p. 2820, i

71]. Bellis v. Flemington [N. J. Err. & App.]

55 Atl. 300. A municipality which changes

a street grade by authority of the statute

cannot question the constitutionality of rem

edies given injured landowners thereby. In

re Comesky, 83 App. Div. [N. Y.] 187.

80. Where the center of a road forms the

boundary line between a borough and a

township and the borough authorities. with

the consent of the township, change the

grade of the whole road, property owners of

the township may recover from the borough

nny' damages occassioned by the change.

Rothweil v. Cal. Borough. 21 Pa. Super. Ct.
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The liability exists, however, only in favor of private“2 owners" who are abut~

ters,“ and where the lot owner builds with notice of the intended change of grade

there is no liability ;“ but that the plaintiff purchased the property with knowledge

that the order establishing the grade had already been made,“ or that the damages

previously assessed for a corner lot on the grading of one of the intersecting streets,

if properly expended in bringing the lot to grade, would have prevented further

damage by the grading of the other street, is no defense." In case of a change of

grade the measure of damages is the difference in the value of the property afiected

before and after the change, taking into consideration the increased value of the

whole improvement to the property itself," not considering general benefits or in—

juries shared by the public in genera ,” and the fact that the improvement results

in a net benefit to the property, all things being considered, is a defense to the ac

tion,‘0 but in considering that question, benefits from paving which the owner has

already paid for in special assessments should not be included, unless of greater

amount than the amount assessed, and then only as to the excess.“ The cost of

regrading plaintifi’s lot is a proper element of damages,“ but depreciation of rental

and market values from the diversion of customers, is not,“ and the benefits that

may be applied in reduction of damages are not private improvements subsequently

made by plaintiff’s neighbors, but only those local and peculiar benefits received by

him by the change.“

or lapse of time."

to that state are collected in the note."

234; Haggart v. Borough of Cal., 21 Pa.

Super. Ct. 210.

31. In re Comesky, 83 App. Div, [N. Y.]

137.

82. Where a city changes the grade of a.

street to carry it over railroad tracks and

thereby damages property held by it for

municipal purposes. it is not entitled to an

award of damages therefor, for the purpose

of compelling contribution by the railroad.

In re Grade Crossing Com’rs, 171 N. Y. 685,

64 N. E. 1121.

38. One holding land under an unrecorded

agreement of purchase. under which he is

to have a. deed when the price is half paid,

is not an "owner" entitled to damages for

a change of grade. In re Fifth St... 22 Pa.

Super. Ct. 214.

84. And not in favor of one whose lot

only corners on the section of the street

changed, and contentions that his right of

ingress and egress is impaired, and that he

has been deprived of lateral support are im

material. Gardner v. St. Joseph, 96 Mo. App.

657, 71 S. W. 63.

85. But the rule does not extend to a case

where the city lies by for seventeen years

after giving notice. In re Opening of Tif

fany St.. 84 App. Div. [N. Y.] 525.

36. Pickles v. Ansonia [Conn.] 66 Atl. 552.

31'. Robinson v. St. Joseph, 97 Mo. App.

503, 71 S. W. 455.

38. Chicago v. McSh‘ane, 102 Ill. App. 239;

Harrington v. Meyer, 103 Ill. App. 124; Chi

cago v, Anglum, 104 Ill. App. 188; Wheeler v.

Bioomington, 105 Ill. App. 97.

39. Meridian v. Higgins, 81 Miss. 376; Rob

inson v. St. Joseph, 97 Mo. App. 503. 71 S. W.

465: Columbus v. McDaniel, 117 Ga. 823.

40. Chicago v, McShane, 102 Ill. App. 239.

The defense of special benefits need not be

specially pleaded and proved as a special

The right to damages may be waived,“ and lost by laches,“

References to New York cases arising under statutes peculiar

defense. Atl.

552.

41.

73 S.

42.

L3.

Pickles v. Ansonia [Conn.] 56

Carroll v. Marshall, 99 Mo. App.

W. 1102.

Pickles v. Ansonia. [Conn.] 56 Atl.

Chicago v. McShane, 102 Ill. App. 239.

44. Pickles v. Ansonie. [Conn.] 56 Atl. 552.

45. A waiver of damages for a. change of

the established grade does not waive dam

ages arising from the actual grading of the

street, to bring it to the grade as established

by the change. Fairbanks v. St. Joseph, 102

Mo. App. 425, 76 S. W. 718. A grant of land

for a street does not imply consent to cut

it down 'and destroy the grantor's access to

his abutting property, where such cut is not

necessary to the proper improvement of the

street, but is done by the city for its own

convenience in building an economical

bridge. Bartels v. Houston [Tex. Civ. App.]

74 S. W. 326. By securing a modification of

a. proposed change of grade an abutting

owner does not lose his right to such dam

ages as accrue to him from the change actu

ally made. Klaus v. Jersey City [N. J. Law]

54 Atl. 220. But where after securing a

stoppage of work because no provision is

made for damages to abutting owners, plain

tiif allows a resumption, on the agreement

of the contractor to bring the grade of his

lot to that of the street without expense to

him, plaintifl cannot subsequently recover

from the city. though the contractor failed

to perform and is insolvent. Carson v. St.

Joseph, 91 Mo. App. 324.

46, Laches barring relief held not shown.

Klaus v. Jersey City [N. J'. Law] 54 Atl. 220.

47. A statute limiting the time within

which claims for damages from a change of

grade of a street may be made is not invalid,

since the property owner had no remedy at

common law. People v. Stiilings, 78 App.

464.

552.
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§ 7. Local assessments. A. Equality and uniformity. General principles.—

The right of a municipality to lay a burden on private property for a. public im

provement rests upon the theory that such property derives a benefit equal to the

burden imposed,“ but whether property is benefited by the construction of an im

provement,‘0 what estates receive special benefits and where the special benefits

stop,“-_and whether or not the assessment was laid according to benefits, are ques

tions of fact," within the exclusive jurisdiction of the legislative branch of govern

ment which cannot be reviewed by the courts in the absence of fraud" or special

circumstances disclosing a lack of proportion between benefit and assessment.

In some states, in order to sustain an assessment for benefits arising out of a

street improvement, it must affirmatively appear that the assessment is not in excess

of the benefits conferred upon the land,“ but in others it is held that while such

assessments rest upon the basis of benefits or presumed benefits to the property

assessed, it is not essential to their validity that actual enhancement in value or

other benefits to each owner be shown; the judgment of the city council being con

clusive as to the propriety of the improvement,“ but where owing to extraordinary

facts the presumption on which the rule rests does not apply, as in a case where

the property after the improvement is worth no more than the amount of the assess

Div. [N; Y.] 143. An amendment increasing

claimant’s claim will not be allowed after

his right has been lost by lapse of time, his

original claim having been invalid tor in

sufllcicnt description. People v. Stillings, 75

App. Div. [N. Y.] 569.

48. Where the grade oil a village street is

changed to comply with an order of the rail

road commission to avoid a. grade crossing,

the abutting owner is entitled to compensa

tion under the general law, notwithstanding

the village law providing a similar remedy

when the street is within the exclusive con

trol of the village [Laws 1883, p. 100, c. 113;

Laws 1897. c. 414, pp. 420, 456, N 159, 342].

Torge v. Salamanca, 176 N. Y. 324, 68 N. E.

626. The grade crossing commissioners of

the city of Burlan have no Jurisdiction ex

cept to apply for the appointment or commis

sioners to appraise the damages to abutting

owners, on the presentation ct a prima tacie

case. They cannot fix the damages them

selves, nor refuse to apply on the ground

that the damages are trivial [Laws 1888, c.

345, an amended by Laws 1890. c. 255]. People

v. Adams, 83 App. Div. [N. Y.] 620. Commis

sioners appointed to assess damages have no

power, after dismissal of a. claim, to vacate

the dismissal though their action was er

roneous. People v. Leonard, 87 App. Div. [N.

Y.] 269. A landowner who has not appeared

before the commissioners is not estopped to

object to the confirmation of their report.

In re Opening of Tii‘lany SL, 84 App. Div. [N.

Y.] 525. A judgment of the appellate divi

sion dismissing a proceeding {or the assess

ment of damages arising from the change of

grade of a street is a final order from which

an appeal lies to the court of appeals. Torge

v. Salamanca, 176 N. Y. 324, 68 N. E. 626.

Certiorari will not lie to review the action

or the board of revision of assessment under

a statute which authorizes them to act with

in their discretion [Laws 1899. p. 1547, 0.

People v. Phillips. 88 App. Div. [N.

An award based on competent evi

dence will not be set aside because of the

admission of incompetent evidence. In re

Comesky, 83 App. Div. [N. Y.] 137.

49. Morse v. Omaha [Neb.] 93 N, W. 134;

Klein v. Nugent Gravel Co. [Ind. App.] 65 N.

E. 486; White v. Gove, 183 Mass. 833, 87 N. E.

359. An assessment of unequal amounts on

property similarly situated cannot be sus

tained. In re Grant Ave., 76 App. Div. [N.

Y.] 87. Local assessments for local improve

ments can be imposed only where special

benefits have been conferred on the property

assessed, and only to the extent 0! the bene

fits. Phila. v. Pemberton [Pa.] 57 Atl. 516.

So in the case or street paving only the first

cost can be charged, since repaying and

repairing are for the benefit of the general

public and not to the special advantage of

the abutting property owner. Id.

50. Prior v. Bueliler 8.: C. Const. Co., 170

M0. 439, 71 B. W. 205. That s. lot assessed for

benefits from a. storm sewer did not need

artificial drainage and would not sell tor

more on account of it. is immaterial, since

the benefit might accrue indirectly from

the future improvement of the surroundings.

Minneapolis & St. L. R. Co. v. Lindquist, 119

Iowa, 144. 93 N. W. 103.

51. Tileston v. Street Com're,

325, 65 N. E. 380.

52. Dean v. Paterson, 68 N. J. Law, 664'.

Hibben v. Smith, 191 U. S. 310.

53. Prior v. Buehler & C. Const. Co.. 170

M0. 489. 71 S. W. 205; Louisville v. Bitzer.

24 Ky. L R. 2263. 73 S. W. 1115; Hibben v.

Smith, 191 U. B. 810. A city need not show

the cause of the exemption of. certain prop

erty on the line of an improvement in order

to support the validity of a. special assess

ment of other property. Storrs v. Chicago

[111.] 70 N. E. 347.

54. Rosell v. Neptune City. 68 N. J. Law.

509; White v. Gove, 188 Mass. 333. 67 N. E.

359: Harwood v. Street Com‘rs, 183 Mass.

348. 67 N. E. 362; Inge v. Board of Public

Works, 135 Ala. 187. And the rule applies

as well to municipal property assessable as

to private property. In re New York, 38

Misc. [N. Y.] 600.

55. Louisville v. Bitzer, 24 Ky. L. R. 2263.

73 S. W. 1115; Hibben v. Smith, 191 U. 8.

310.

182 Mass.
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ment and to force the owner to pay for the improvement would be to confiscate

his property without compensation, it is spoliation and will not be enforced.“

The selection of methods, however, for making special assessments is primarily

a matter for the legislature, and it is only when its decision is plainly one that will

be likely to result in ta'ration that is either disproportional or unreasonable that

the courts can interfere." The rule most frequently used for determining the

amount chargeable to each piece of property fronting on the street improved is

known as the “front-foot rule” and consists in assessing to each lot a certain amount

for each foot of its frontage on the street. In those states where a just proportion

between benefits and assessments is required to affirmatively appear, the front-foot

rule cannot be applied unless the benefits are equal and uniform ;" but in other _

states it is held that a statute or ordinance authorizing the assessment of the cost

of a. street improvement by the front-foot rule is not in violation either of the state

or Federal constitution," and generally, the use of the front-foot rule as a guiding

basis will not invalidate an assessment where it is not applied arbitrarily and no

showing is made but that the special benefits are fairly and justly appo'tioned

thereby,“ or that the assessment does not exceed the special benefit to the land,“1

and where it is formally and specifically found by the council that the land is bene

fited to an amount equal to the tax assessed, it is immaterial that the front-foot

rule has been used in apportioning the tax." An assessment made under an un

constitutional statute is void ;” but where there is nothing in a statute that affords

reason for the contention that the benefits resulting from an improvement shall not

be substantially commensurate with the burdens imposed, it is not invalid,“ and

a statutory provision that a property owner shall be reimbursed for paving assess

ments by rebates out of subsequent general road taxes is not unconstitutional as

56- Loulsville v. Bitzer, 24 Ky. L. R. 2263,

73 B. W. 1115. Where a part only of a lot

is taxable, the value of that part and not of

the whole lot is the basis of reasonableness.

Ptatfinger v. Kremer, 24 Ky. L, R. 2368, 74

S. W. 238. Tax held not so great as to

amount to spoilation. Duker v. Barber

Asphalt Pav. Co., 25 Ky. L. R. 135, 74 S. W.

744.

57.

359.

58. Morse v. Omaha [Neb.] 93 N. W. 734;

Friedrich v. Milwaukee, 118 “'is. 254, 95 N.

W. 126; Appeal of Wheeler, 39 Misc. [N. Y.]

484. Pavement extending from business por

tion of city to suburbs. Donovan v. Oswego,

39 Misc. [N. Y.) 291. Where property front

ing on a. street is urban and uniform in char

acter, and no previous attempt has been

made to improve or pave the highway, as a

street, the front-toot rule may be applied

in assessing the properties for paving.

Franklin v. Hancock, 18 Pa. Super. Ct. 398.

A statute providing (or front-foot assess

ments as to all the sewers in a. city is in

valid. Smith v. Worcester, 182 Mass. 232, 65

N. E. 40,'59 L. R. A. 722; White v. Gove_ 183

Mass. 333. 67 N. E. 359: Harwood v. Street

Com‘rs. 183 Mass. 348, 67 N. E. 362. Where

the legislature is passing a. law of general

future application and when therefore it

cannot be supposed to have compared the

local benefit with the cost. the only mode

in which it can be made certain, apart from

the police power, that constitutional rights

are preserved, is by limiting each assess

ment upon an estate to the benefit received

White v. Gove, 183 Mass, 338, 67 N. E.

Curr. 14%. Vol. z-ss.

by that estate. But when the legislature

has contemplated a certain region and may

be supposed to have acted in view of a spe

cific scheme. there is no doubt that within

reasonable limits it may determine that the

cost of an improvement shall fall upon a.

designated district and may fix the principles

upon which the cost shall be apportioned. It

may deal with the whole improvement as a

unit and charge those assessed with a. share

of the total expense. Smith v. Worcester,

182 Mass. 232, 65 N. E. 40, 59 L. R. A. 728.

'59. Deane v. Ind. M. & C. Co. [Ind.] 68 N.

E. 686; Heman v. Gilliam, 171 M0. 258. 71 Sv

W. 163; Prior v. Buehler &‘c. Const. Co., 170

Mo. 439, 71 S. W. 205; Minneapolis & St. L. R.

Co. v. Lindquist, 119 Iowa, 144, 93 N. W. 103',

St.9 Charles v. Deemar, 174 M0. 122, 73 S. W.

46 .

60. Bassett v. New Haven [Conn.] 55 Atl.

579; Beck v. Holland [Mont.] 74 Fee. 410.

61. Shoemaker v. Cincinnati [Ohio] 68

N. E. 1; Adams v. Roanoke [Va.] 45 S. E.

881.

62. Morse v. Omaha. [Neb.] 93 N. W. 734;

Portsmouth Sav. Bank v. Omaha [Neb.] 93

N. W. 231; John v. Connell [Neb.] 98 N. W.

457.

63. Harwood v. Street Com'rs, 183 Mass.

348. 67 N. E. 362. The New Jersey statute

authorizing the assessment oi! benefits

against lands held in trust by an officer of

the state for the benefit of any person is

valid [Act approved Apr. 1, 1898, P. L. 203].

Chancellor v. Elizabeth, 66 N. J'. Law, 688.

64. Kan. City v. Gibson, 66 Kan. 501, 72

Pac. 222.
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lacking uniformity, but tends to promote it by refunding to the individual what

he originally paid for the benefit of all."

An assessment of property for local improvements is not within a constitu

tional provision requiring an equal rate of assessment and taxation," and where the

statute provides that before proceeding to assessment, it must be determined that

benefits are equal to or exceed the cost of the wor “7 and provides for a hearing

by landowners before assessments become final, it does not deprive them of their

property without due process of law, nor is there any excess of the taxing power,"

nor denial of the equal protection of the law.”

Where an ordinance provides that the apportionment of the cost of an improve.

ment shall be made as the statute directs, it means the statute then in force, and

subsequent changes in the law prior to the making of the assessment do not ai

i'ect it."

No benefit can be assessed to a lot owner for a sewer built on private property

in such a way as to furnish the lot owner no access to it without trespassing on

private property," and neither the expense of paving that portion of a public street

which a street railway is under legal obligation to pave," nor that portion of the

cost of a street improvement necessitated by the transformation of the street into

a subway under a railroad bridge, can be assessed to abutting owners." A city

cannot assess against property benefited the expense of abating a nuisance caused

by its own negligence,“ but it is no objection to a sewer assessment that property

outside the drainage district and not entitled to the benefits of it was omitted."

A special tax cannot be levied to pay for improvements already made."

(§ 7) B. Assessing and levying officers."—Village or town trustees are not

disqualified to vote in confirmation of a special assessment, by reason of their own

ing land in the assessment district," and neither a brother-in-law of an owner

whose property was not assessed, nor one who has business transactions with an

interested railroad company, nor one holding an ofiicial position, is incompetent

on the ground of interest."

66. Franklin v. Hancock, 18 Pa. Super. Ct.

398.

08. Kadderly v. Portland [Or.] 14 Pac.

710. The legislature has power to create

special taxing districts and to charge the

cost of a local improvement, in whole or in

part. to the property in such district by spe

cial assessments, either according to valu

ation, area, or frontage. Meier v. St. Louis

[Mo.] 79 B. W. 955. Constitutional provisions

requiring taxes to be uniform and to be

levied in proportion to value are not ap

plicable to such assessments (or local im

provements. Id.

0:. Stone v. Little Yellow Drainage Dist.,

118 Wis. 388, 95 N. W. 405; Hibbon v. Smith,

191 U. S. 310.

88. Erickson v. Cass County. 11 N. D. 494,

92 N. W. 841. A statute authorizing local

assessments which provides for reasonable

notice and opportunity to appear and con

test the assessment before it is finally de

termined upon provides for due process of

law. though notice of each step in the pro

ceedings is not provided for (Adams v. Roa

noke [Va.] 45 S. E. 881: Mound City L. d: 8.

Co. v. Miller. 170 M0. 240, 70 S. W. 721, 60

L. R. A. 190). and there is no provision {or

review by the courts (Hibben v. Smith, 191

U. S. 310).
69. A statute providing for street im

provements in towns is not invalid for tall

ure to give the same right of appeal that is

given in similar cases in cities. Deane v.

Ind. M. & C. Co. [Ind.] 68 N. E. 686.

70. Reed v. Bates. 24 Ky. L. R. 2312, 74 B.

W. 234.

71. State v. Dist. Ct. [Minm] 97 N. W. 425.

72- Wales v. Warren [Neb.] 92 N. W. 590.

A paving ordinance which includes as a.

part of the cost to be assessed on the prop

erty owners portions of the street which a.

railroad company is under duty to maintain

is void. Chicago v. Nodeck, 202 Ill. 257, 87

N. E. 39; American H. & L. Co. v. Chicago.

203 111. 451, 67 N. E. 979; Wells v. Chicago,

202 Ill. 448, 66 N. E. 1056.

78. Kreiger v. Gosnell, 34 Ky, L. R. 1095.

70 S. W. 683.

74. Patrick v. Omaha [Neb.] 95 N. W. 477.

75. Duane v. Chicago, 198 111. 471. 64 N.

E. 1033. \

70. Alton v. Job, 103 Ill. App. 378.

17. The fact that an assessment roll was

made by a superintendent of special assess

ments. appointed by the court, does not in

validate the act [Hurd's Rev. St. 1809, p.

370, c. 24, 5 38]. Storrs v. Chicago [Ili.] 70

N. E. 347.

78- Corliss v. Highland Park [Mlch.] 93

N. W. 254. Determination of state court

binds supreme court 0! the United States.

Hlbben v. Smith, 191 U. 8. 310.
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(§ ‘7) 0'. Persons, property, and districts liable—Generally speaking, all

lands benefited by an improvement are subject to assessment for its cost, regardless

of their character,‘0 or by whom owned." Thus, lands owned by private corpo

rations, such as street railway" and railroad companies, are assessable the same as

the property of natural persons.88 Property of the city of New York held for

municipal purposes is assessable.“ And in Illinois, the property of a public school

district is subject to special tax,“ though an exception in favor of school property

exists in some states.“ Lands granted by the United States to the states for school

purposes are held in trust by the state, and are not subject to local assessment,"

nor are lands belonging to the public domain."

Religious, charitable, and quasi public corporations and associations are fre

quently exempted by special act," but a general exemption from taxation will not

exempt from special assessments.”

Under authority to tax property “contiguous” to the street to be improved,

only that abutting thereon can be taxed)1 but in New Jersey, benefits may be as

sessed upon lands not on the line of the street improved,” and nonabutting prop

erty within the district permitted to drain into a sewer may be assessed for its con

79. Rowe v. Com'rs of Assessments [N. J.

Law] 55 Atl. 649.

80. Agricultural lands within the limits

or a. city may be assessed in a. proper case

for street improvements. Barber Asphalt

Pav. Co. v. Gear. 24 Ky. L. R, 2227. 73 S. W.

1106; Duker v. Barber Asphalt Pav. Co., 25

Ky. L. R. 135, 74 S. W. 744.

81. Where a street forming the boundary

of a city is paved, and the city subsequently

extends its boundary, the lots thus taken in

to the corporation may be assessed their

share of the cost of the work by a new as

sessment, though they have changed owners

in the interim. Hollister v. Rochester, 41

Misc. [N. Y.] 559. Under the New Jersey

statute. authorizing the assessment of bene

fits against lands held by an officer of the

state, in trust for the benefit of any person,

the tax may be assessed, and is a lien

against lands held in trust for the benefit of

a. certain beneficiary for life and after his

death for the benefit of persons not deter

minable until that time [Act approved Apr.

1, 1898, P. L. 203]. Chancellor v. Elizabeth,

65 N. J. Law, 483.

82. The tact that the state may compel a

corporation to sell real estate, which it is

not using for corporate purposes, does not

preclude the assessment of such property tor

local improvements, it benefited the same as

if owned by an individual. Chicago Union

Traction Co. v. Chicago, 202 Ill. 576, 67 N.

E. 383. Where the charter of a. street rail

way company requires it to keep that por

tion of the street between its tracks in

good repair, it is not required to pay for

repaving them with a new kind of pavement

adopted by the city. Williamsport v, Wil

liamsport Pass. R. Co., 206 Pa. 65.

88. The road bed and right of way of a

railroad is liable to an assessment for a

local improvement. the same as other prop

erty. Minneapolis & St. L. R. Co. v. Lind

quist, 119 Iowa, 144, 93 N. W. 103; Chatham

County Com'rs v. Seaboard A. L. R., 133 N. C.

216; Fig-g v. Louisville & N. R. Co., 25 Ky. L.

R. 350, 75 S. W. 269; Louisville & N. R. Co.

v. Barber Asphalt Pav. Co., 25 Ky. L. R.

1024, 76 S. W. 1097. As are lands of a. rail

road not used for railroad purposes, but land,

the loss of which would dismember the road,

cannot be sold as ordinary property. Minne

apolis & St. L R. Co. v. Lindquist, 119 Iowa,

144, 93 N. W. 103. The fact that a proposed

street crosses a railroad does not alone de

feat an appropriation of the railroad land

for the street. Pittsburgh, 0.. C, & 'St. L.

R. Co. v. Wolcott [Ind.] 69 N. E. 451.

84. Laws 1897, c. 378, Q 995. In re New

York, 38 Misc. [N. Y.] 600.

85. Chicago 1, Chicago,

N. E. 580.

86. Pittsburg v. Sterrett Subdist. School,

204 Pa. 635. Street sprinkling. Butte v.

School Dist. No. 1 [Mont.] 74 Fee. 869.

87. Drainage case. Erickson v. Cass

County. 11 N. D. 494, 92 N. W. 841. See, also,

Chicago v. Chicago, 207 Ill. 37, 69 N. E. 580.

88. Public lands not being properly in

cluded in an irrigation district, they are ex

empt, in the hands of a. subsequent purchas

er, from assessments to pay irrigation bonds

issued while the land belonged to the United

States. Nev. Nat. Bank v. Poso Irr. Dist., 140

Cal. 344, 73 Pac. 1056.

89. A law exempting religious corpora

tions from special assessments for three cer

tain years does not exempt them from assess

ments for work begun during the three

years, but not assessed until later. In re

Opening of East 176th St., 85 App. Div. [N.

Y.] 347.

80. A constitutional or statutory provision

exempting the property of agricultural and

horticultural societies from taxation for

state, county, city, and other municipal pur

poses does not exempt it from special assess

ments for local improvements [Const, art.

10, § 6; Rev. St. 1889, § 7505]. Kan. City

Exposition Driving Park v. Kan. City, 174

M0. 425, 74 S. W. 979.

91. Lots originally fronting on the street

but divided by a line parallel thereto, and

the rear ends improved as one lot fronting

on a. cross street. do not. as to such rear

ends abut on the improved street. Langlois

v. Cameron. 201 I11. 301, 66 N. E. 332.

92. P. L. 1898, p. 399. as amended, P. L.

1899, p. 171. Allison Land Co. v. Tenafly [N.

J. Law] 55 Atl. 39.

207 Ill. 37, ll
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struction, though future legislation will be necessary before it can bc' benefited."a

The limits of special assessment districts should be so fixed that the property to

be taxed should receive some benefit from the proposed improvement.“

Power to fix the extent of the assessment district is generally confided in the

body given power to order the improvement, and spread the tax," and a corner lot

may be included in two assessment districts for improvements on the two streets

on which it abuts." Lots on both sides of a street should be assessed for a pave

ment lying entirely on one side of the center of the street." The separate assess

ment of the two sides of a lot, owned by a railroad company, is not invalid, the

sides being separated by the railroad.”

The lots in each quarter of a city square, in Kentucky, are chargeable with

the cost of improving streets and alleys adjacent to, or within such quarters,” and

where the property has not been divided into squares, the council may prescribe

the depth on both sides of the street to be assessed for an improvement.1

(§ 7) D. Amount of individual assessment, and offsetting of benefits and

damages.—As stated above, the rule or plan upon which assessments for benefits

are to be levied is, within certain limits, one for the legislature to prescribe, and

the apportionment of the benefits, so long as the statutory rule is followed is like

wise a matter of legislative or administrative discretion,’ and a street or alley as

sessment will not be disturbed, 11111858 it aflirmatively appears that under a proper

method of assessment the defendant wonld be charged materially less.‘ The stat

ute must be strictly complied with, however,‘ and the assessment itself must be

reasonable,“ be levied with reference to all circumstances properly afieeting its

08. Walker v. Chicago, 202 Ill. 531,

N. E. 369.

M. An ordinance providing for one spe

cial assessment for sidewalks on streets so

located that the walks on one could not. bene

fit property on another would be void. Storrs

v. Chicago [111.] 70 N. E. 347. But in the

absence of evidence showing the relative

locations of the streets. it will be presumed

that the council has not abused its discre

tion in this respect. Id.

95. The provision of the “one mile assess

ment law" of Ohio. limiting the taxing dis

trict to one-half the distance between the

proposed road and an existing road. only

applies where the roads are parallel and

not more than two miles apart, and does not

apply where the roads cross, whatever the

angle. Cornell v. Franklin County Com'rs,

67 Ohio St. 835, 65 N. E. 998. In North

Carolina, an order assigning (or the con

struction of a new road all the hands liable

to road duty, and living within a specified

distance thereof. is not objectionable; the

statute not requiring that all hands in the

county be ordered out. [Laws 1899. p. 337,

c. 338]. State v. Yoder. 132 N. C. 1111.

96. But the whole tax assessed to it can

not exCeed the statutory limitation of 5 per

cent. of its value. Nowlen v. Benton Harbor

[Mich.] 96 N. W. 450.

97. Klein v. Nugent Gravel Co. (Ind. App.]

66 N. E. 486.

95. Minneapolis Cc St. L. R. Co. v. Lind

quist, 119 Iowa. 144, 93 N. W. 103.

99. Button v. Kremer, 24 Ky. L. R. 1193,

71 S. W. 332: Wagner v. Gast. 24 Ky. L. R.

1401, 71 B. W, 633; Burghard v. Fitch. 24

Ky. L. R. 1983. 72 S. \V. 778. Determination

of quarter of square not a regular parallelo

gram. Park 5: Co. v. Cane, 24 Ky. L R. 2294,

73 S. W. 1121; Zender v. Barber Asphalt Pav.

87 Co.. 24 Ky. L. R. 2279, 74 S. W. 201. Land

lying in acute angle of two intersecting

streets. Louisville R. Co. v. S. W. Alcatraz

A. & C. Co., 24 Ky. L. R. 2380. 74 S. W. 287.

1. Barber Asphalt Pav. Co. v. Gaar, 24

Ky. L. R. 2227, 73 S. W. 1106; Schuster v.

Barber Asphalt Pav. Co., 24 Ky. L. R. 2348,

74 S. W. 226. Improvement of street at un

equal dlstance from parallel streets. \Vy

mond v. Barber Asphalt Pav. Co.. 25 Ky. L.

R. 1135, 77 S. W. 203. Property not fronting

on the street improved may be assessed.

Pi’aifinger v. Kramer. 24 Ky. L. R. 2368, 74 S.

W. 288.

2. Ante, § 7a.

8. Schuster v. Barber Asphalt Pav. Co..

24 Ky. L. R. 2346, 74 S. W. 226; Zender v.

Barber Asphalt an. Co., 24 Ky. L. R. 2279,

74 S. XV. 201; Button v. Gast. 24 Ky. L. R.

2284, 73 S. W. 1014; Barber Asphalt Pav. Co.

v. Gaar, 24 Ky. L. R. 2227. 73 S. W. 1106;

Snyder v. Barber Asphalt Pav. Co., 24 Ky. L.

R. 2348, 73 S. W. 1118.

4. Trephagen v. South Omaha [Neb.] 96

Mo. 2i8; Farmers’ L. & '1‘. Co. v. Hastings

[Neb.] 96 N. W. 104. Under a statute di

recting the assessment 0! abutting property,

for the cost of a sewer, by the front foot rule.

the assessment of it according to area is

not fatal, where the lots are of the same

depth. Minneapolis & St. L. R. Co. v. Lind

qulst, 119 Iowa, 144, 93 N. W. 103. That the

council, in assessing property for a sewer.

under authority to assess proportionately

to benefits, considered the area of the lots,

will not invalidate the assessment, ince the

area may have some effect on the benefits.

Id.

5. Excesslveness 0! assessment in com

parison with other lands. held not shown.

In re Opening of East 176m SL. 85 App.

Div. [N. Y.] 347.
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amount,0 and not exceed the statutory authority as to the amount assessable against

any particular lot or tract.’

amount properly assessable for the whole improvement.5

The sum of the assessments must not exceed the

And only such items, as

are allowed by the statute to be included in that amount, can be considered.” The

practice of setting off benefits arising from the improvement, against the damages

resulting from it, obtains in assessment proceedings10 and if the improvement re

sults in any damage to the property owner, for which he has not been compen

sated, its amount should be allowed him as an ofiset to the benefits assessed.u
A

deed to a city of land for a street, conditioned on saving the grantor harmless from

all special assessments for benefits in constructing improvements thereon, is bind

ing when accepted by the city,“ and inures to the grantor’s successors in title g“

likewise a. contract containing similar provisions.“

(§ 7) E. The assessment roll or report, and objections to or approval or

ronfirmation thereof—Notice to the owners of property against which assessments

for benefits are to be assessed is essential,“ but notice of every step in the proceed

6. In assessing the expense of building

sewers the commissioner should consider the

question whether the property to be as

sessed is vacant or improved. and the extent

and value of the improvements. Appeal of

\Vheeler. 89 Misc. [N. Y.] 484. The use to

which the owner actually puts his property

is immaterial on the question of benefits;

the rule being the ei'tect oi‘ the improvement

on its general or market value. Chicago

Union Traction Co. v. Chicago. 207 Ill. 607.

69 N. E. 803; ld.. 207 Ill. 644. 69 N. E. 849.

Benefits from paving a. street. to property

owned by a. street railway company and

leased to tenants for private business pur

poses. are not confined to the use of the

property for railroad purposes but are the

same as in the case of other private prop

erty, notwithstanding the leases may be

cancelled on notice. Chicago Union Traction

Co. v. Chicago. 202 Ill. 576. 67 N. E. 383'. Id.,

204 Ill. 363. 68 N. E. 519.

1. Nowlen v. Benton Harbor [Mich.] 96

N. W. 450; Corliss v. Highland Park [Mich.]

93 N. W. 254. 610; Id.. 96 N. W. 416. A stat—

utory provision that special assessments shall

not exceed 25 per cent. of the value of the

property, means the value of the land with

its improvements. Mound City Const. Co.

v. Magurn. 97 Mo. App. 403. 71 S. W. 460.

8. Where the statute provides that as

sessments shall not exceed the cost of the

work. but that the cost of a main sewer into

which another empties may be considered.

the fact that the assessments on a. lateral.

in a certain street. were $100 more than the

cost in that street will not invalidate them.

nor are they excessive [Sp. Laws, pp. 1139,

1150. §§ 85. 135]. Bassett v. New Haven

[Conn.] 55 Atl. 579.

9. Where the owner of land taken for a.

street is entitled to interest on the award,

the amount paid may be included in the

benefits assessed upon property benefited.

in re East 158th St.. 39 Misc. [N. Y.] 698. A

statute authorizing the costs of condemns.

tion prooeedings to be levied as a. part of the

cost of the improvement against the prop

erty benefited does not include the value 01'

the services of an expert. employed by the

city. to estimate the damages accruing to

landowners in such cases. Chicago v. Cook.

105 Ill. App. 353. The cost of improving a

street intersection cannot be assessed to

the property abutting on the streets im

proved, in Kentucky [St. § 2833] (Button v.

Kremer. 24 Ky. L. R. 1193, 71 S. W. 332),

but may in Washington (Young v. Tacoma.

31 Wash. 153, 71 Pac. 742). Cost of paving

between street railroad tracks cannot be

considered. Wales v. Warren [Neb.] 92 N.

W. 690; Chicago v. Nodeek, 202 Ill. 257, 67

N. E. 89; American H. & L. Co. v. Chicago.

203 Ill. 461. 67 N. E. 979; Wells v. Chicago.

202 Ill. “8, 66 N. E. 1056. Cost of transform

ing street into subway under railroad track.

Krelger v. Gosnell. 24 Ky. L. R. 1095, 70 S.

W. 683.

10. Ante. § 6.

11. In assessing land for benefits from a

drain. it is error not to consider the damages

for the land taken for the drain. and to land

not taken. Jurinall v. Jamesburg Drainage

Dist.. 204 111. 106. 68 N. E. 440. Under the

statute in Illinois, in a street opening or

widening case. where an abutting owner has

previously dedicated all or a portion of the

street, the value of the land so dedicated is

to be allowed him as an offset to the benefits

assessable to his remaining land [Local Im

provement act of 1897. § 17]. Espert v.

Chicago. 201 Ill. 264. 66 N. E. 212. That the

lot Owner's damages resulting from the pa

per or record grade. were assessed. under

the statute, before any physical change in

the street was made, does not bar the city

from subsequently assessing him with his

proper share of the actual expense of making

the physical change. In re Greentree Ave..

21 Pa. Super. Ct. 177. Where in opening a

street only part of an owner‘s land is con

demned. the jury in assessing damages may

consider the benefit to that which remained.

Pittsburgh, C.. C. & St. L. R. Co. v. Wolcott

[Ind.] 69 N. E. 451.

12. Bartlett v. Boston. 182 Mass. 460. 65 N.

EdgarBrowne v. Palmer [Neb.] 92 N. W.

31:14. Bell v. Newton, 183 Mass. 481, 67 N. E.

“is. State v. Dist. 0:. [Minn.] as N. w.

737. Where a. party after lying by for six

years after beginning proceedings for the

assessment of his damages has a. new jury

appointed. benefits assessed against another

on'ner who had no notice of the revival oi‘

the proceedings cannot be sustained. In re
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ings is not necessary," and one who actually has notice and appears cannot object

to the precariousnese of the kind of notice provided for by the statute."

The assessment roll or report must express the free judgment of the commis

sioners or board authorized to make it,“ must describe the property assessed,“ and

the improvement,20 and contain all necessary jurisdictional recitals.21

A street assessment against too much land is void.22

A judgment confirming a special assessment is in rem against the land itself,

and the benefits assessed cannot be apportioned against the leasehold and the re

mainder in fee as separate estates and separate judgments entered as to each."

A charter provision that ordinances must receive a two-thirds vote does not

apply to a resolution fixing an assessment district for a street improvement and

determining the taxes to be paid by the different owners.“

If the entire cost of building a sidewalk is to be apportioned to the lots abut

ting thereon, according to their frontage, all the walk provided for in the ordinance

must be built before the bill of costs is filed," but the rule does not apply where

Upsal St.. 22 Pa. Super. Ct. 150. A property

owner who has succeeded in having his

property omitted from the commissioner's

report as not benefited is not bound by any

further notices. and any assessment against

him is void as beyond the council's Jurisdic

tion. Spring 5. F. & W. Co. v. Anderson

[Ind. App.] 69 N. E. 404. Service on executor

held suflicient. Peck v. Bridgeport, 75 Conn.

417. The notice of confirmation need not

mention particular lots. tracts, 0r parcels of

ground, nor state the names of their owners.

Spring 8. F. 8: W. Co. v. Anderson [Ind.

App.] 69 N. E. 404. Under St. Louis city

charterI a property owner is not estopped to

contest the legality of the formation of an

assessment district in a. suit to set aside a

special tax bill by the fact that he allowed

the work to proceed because no provision is

made for an objection of that kind to be

heard previously. Collier‘s Estate v. West

ern P. & S. Co. [Mo.] 79 B. W. 947.

10. Adams v. Roanoke [Va.] 45 S. E. 881;

Mound City L. & 8. Co. v. Miller. 170 Me. 240.

70 S. W. 721. 60 L. R. A. 190; Erickson v.

Cass Co.. 11 N. D. 494. 92 N. W. 841; Hibben

v. Smith. 191 U. S. 310. Where a street rail

way company is duly notified of the inception

of assessment proceedings in a. street pave

ment case, which in legal contemplation are

one proceeding from their beginning to their

conclusion. and later becomes a party to them.

it cannot object that it was not properly no

tified. Fair Haven 8: W. R. Co. v. New

Haven, 76 Conn. 442. Where a. township is

Joined as a party in a drainage proceeding

because of benefits to its highways, it is

not entitled to notice of the filing of the

final report of the commissioners. Pleasant

Tp. v. Cook. 160 ind. 533. 87 N. E. 262. Due

process of law in the levy of local assess

ments does not require the giving of notice

in regard to those matters which the legis

lature itself determines or delegates to mu

nicipal authorities. Meier v. St. Louis [Mo.]

79 S. W. 955.

17. Rowe v. Com'rs of Assessments [N. J.

Law] 55 Atl. 649.

18. A report which does not express the

free judgment of commissioners but was

made in deference to the erroneous legal

advice of corporation counsel and on his

threat to procure their removal will not

be confirmed. In re New York. 87 App. Div.

[N. Y.] 52. Commissioners in a. street open

ing case may alter or amend the plan of as

sessment by extending the area of assess

ment. Id. It is no objection that the as

sessing board acts only after reference of

the matter to the bureau of compensation.

where the board in fact adopts the report

of the bureau. Bassett v. New Haven [Conn.]

55 Atl. 579.

19. On confirmation. the council cannot

assess property not reported by the com

missioners. Spring 8. F. & W. Co. v. Ander

son [Ind. App.] 69 N. E. 404. Where a civil

township is Joined as a party to drainage

proceedings because of benefits to the high

ways, the highways need not be described

because the benefits assessed against the

township are not a lien on the highways.

but a debt payable by the township. Pleas

ant Tp. v. Cook, 160 Ind. 533, 67 N. E. 262.

20. The bill of cost of a sidewalk must

show in separate items the cost of grading,

materials. laying down and supervision. Peo

ple v. Cash, 207 111. 405. 69 N. E. 904. A

variance between the details 01' the improve

ment as reported by the board of public

works and as adopted by the ordinance is

not available as an objection to confirma

tion of the assessment unless willful and

substantial. Field v. Chicago. 198 Ill. 224.

64 N. E. 840; McChesney v. Chicago, 201 Ill.

344. 66 N. E. 217.

21. Assessment for paving tax held suffi

cient in form as against both property and

owner. Franklin v. Hancock. 18 Pa. Super.

Ct. 398. A report by commissioners which

does not show that they have ever deter

mined the value of lots upon which they

have imposed assessments. or that the as

sessments are not in excess of the statutory

limit of one-half their value, is illegal and

should be sent back to them for further con

sideration. In re New York. 83 App. Div.

[N. Y.] 513.

22. Benson v. Bunting. 141 Cal. 462. 75

Pac. 59.

23. Chicago Union Traction Co. v. Chicago,

204 Ill. 368. 68 N. E. 519.

24- Auditor General v. Hoifman [Miclu]

98 N. W. 259.

26. People v. Latham, 208 Ill. 9, 67 N. E.

403; People v. Grover. 203 Ill. 24. 67 N. E.

165.
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the cost of the walk in front of each lot is levied upon such lot independently of all

others."

It is error to include the cost of making and collecting a special assessment

in the judgment of confirmation entered after the act of 1901, prohibiting such

course, took eifect;" but after reversal on that ground, the trial court may permit

the roll to be recast, excluding that item without a new ordinance, estimate and

proceeding." Where a paving ordinance is void for the inclusion in the estimates

of a part of the street which a railroad company is bound to maintain, the court

cannot eliminate the cost of paving such space on application for confirmation,

order the assessment recast and enter judgment of confirmation.”

A former judgment confirming an assessment for the same improvement un

der a previous ordinance afterwards repealed may be urged as a defense to the

confirmation of an assessment under a. second ordinance.”

A proceeding to levy a special assessment to pay a condemnation award is col

lateral to the condemnation suit, but the question of jurisdiction to enter the con

demnation judgment may be determined therein." Proceedings to confirm an

assessment must conform to the statutory requirements," but the burden is upon

objectors to show grounds for nonconfirmance,” and evidence material only on the

question of the necessity of the improvement is not admissible.“ In New York,

where written objections to an assessment are presented to the board of assessors, the

objections, together with the proposed assessment, must be sent to the board of re

vision of assessments for final disposition." Trial by jury in such cases is provided

for by statute or constitution in some states," in which the ordinary rules for the

conduct of jury trials apply." A judgment of confirmation once entered is a final

ity," and subject to vacation only for fraud or want of jurisdiction.”

the question of benefits.

202 Ill. 448, 66 N. E. 1056.

85. People v. MoCue, 173 N. Y. 347, 66 N. E.

26. Pierson v. People, 204 111. 456, 68 N. E. Wells v. Chicago.

383.

27.

N. E.

28

McChesney v. Chicago, 201 111. 344, 66

217. 16.

McChesney v. Chicago, 205 Ill. 528. 69 86. The provision ot the Drainage Act 0!

N. E. 38: Gage v. People. 207 Ill. 377, 69 N. E.

840; Thompson v, People, 207 Ill. 334, 69 N.

E. 843.

20. American H. 8: L. Co. v. Chicago. 203

111. 451, 67 N. E. 979.

80. People v. Fuller, 204 111. 290, 68 N. E.

371.

81.

806.

82. Confirmation held sufficient as to regu

larity of proceedings. Auditor General v.

Hoffman [Mlch.] 93 N. W. 259.

88. Since the Local Improvement Act

makes the recommendation or the improve

ment board prima tacle evidence of compli

ance with all preliminary requirements or

the statute, the burden is on the objector to

show a noncompliance. Lack of itemized

estimate of cost and lack of notice to prop

erty owners held not shown. Wells v. Chica

go, 202 Ill. 448, 66 N. E. 1056; Chicago Union

Traction Co. v. Chicago, 202 Ill. 576, 67 N. E.

383.

84- On application for judgment con

firming a special assessment for water sup

ply pipes, evidence tending to show that a

private company could have been com

pelled to lay pipes in the territory is inad

missible. Gordon v. Chicago, 201 Ill. 623, 66

N. E. 823. An ordinance requiring a street

railway company to maintain a portion of

the pavement ot a street is properly excluded

as evidence before the jury in a hearing on

Bass v. People, 203 III. 206, 67 N. E.

Illinois that when the court so orders the

commissioner may assess damages and ben

efits in lieu of a jury violates the provision

of the constitution requiring compensation

for private property taken or damaged for

public use to be ascertained by a jury

[Const. art. 2, 5 13]. Juvinall v. Jamesburg

Drainage Dist. 204 Ill. 106, 68 N. E. 440.

Unless the property owner in a drainage pro

ceeding specifically objects to the denial or

the right of trial by jury on the question of

benefits and damages, the objection is waived

and the judgment of confirmation is con

clusive of that point. Id. All objectors ap

pearing and opposing a. confirmation, though

represented by different counsel, are one

party and entitled only to three peremptory

challenges, the manner oi! imposing which

is discretionary with the court. Gordon v.

Chicago, 201 Ill. 623, 66 N. E. 823.

87. Refusal to require a real estate expert

for the city to state how his income from

his real estate business compared with the

amount he has stated he received from the

city the previous year as fees in such' cases

is not an improper restriction of cross-ex~

amlnation. Gordon v. Chicago, 201 111. 623,

66 N. E. 823.

88. Where a special assessment has been

confirmed an order vacating it on motion of

the city and without consent of the taxpay

ers interested is void, and the assessment

stands as though the order had never been
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(§ 7) F. Equalization—Notices of the meetings 'of boards of equalization

must be given as the law directs,‘0 and the board must be in session during the

time stated in the notice,“ but the board acts judicially upon matters within its

jurisdiction, and its action is not open to collateral attack.‘2

(§ '7) G. Reassessment and additional assessments—Provision is generally

made whereby an assessment, invalid for some formal defect, may be remedied by

a reassessment." Such statutes are unobjectionable,“ but power to reassess can

not be used to correct jurisdictional errors affecting the power to order the im

provement," nor to revive a lien lost by failure to observe a jurisdictional requi

site to its preservation.“ A statute providing for a reassessment, whenever a

special assessment is invalid or questioned, is not limited in its operation to assess

ments, made before it was enacted,“ nor to those made under the existing law.“

A reassessment is authorized whenever an original assessment is declared void by

the court,“ though no judgment was ever entered on the decision so declaring,"

and where a confirmation judgment is annulled on appeal, a new assessment should

be made, whether the cause is remanded or not.“1 The fact that paving assess

ments, as originally laid, were defective or illegal, affords no ground of relief from

entered, and authorizes the collection of tho the whole cost of an improvement on the

taxes thereon. McChesney v. People, 200 Ill. abutting owners, and the result is an as

146, 65 N. E. 626. The board of estimate sessment for a greater percentage of the

and apportionment in New York cannot re- value 0! the property than is allowed by

vise and reverse a determination of its own law. a reassessment may be made for the

after the same has been made and announced. legal amount. Corliss v. Highland Park

Richards v. Low. 38 Misc. [N. Y.] 600. The [Mich.] 93 N. W, 254_

board or “amine and apponlonment 0’ New 44. A statute authorizing a. reassessment

York 0“? has no anthorlty to amend a "90' of a special assessment invalid because of

lution of its predecessor, the board of pub- the work having been done “without aw

lic improvements, in a street opening case thorny or law" 15 not invalid as authoflb

by changing the proportion of the cost to ing an illegal assessment. as the quoted

be assessed to benefited property. In re phrase Wm be construed to have reference

Opening of Quarry Road, 84 App. Div. [N- Y-] to mere defects in the original proceedings

418. ‘ [Rev. St. 1898. 5 1210d, as amended Laws

30. A confirmation Judgment cannot be 1901, p_ 92' c_ 9]_ Schintgen v. La Crosse_ 117

vacated and the proceeding dismissed at the “rm 153' 94 N_ W_ 84.

motion oi.‘ the city after collection of the 45_ Zalesky v. cedar Raplds‘ 118 Iowa,

assessment has begun. but where the judlg- H4, 92 N_ w. 657; schmtgen v. La emsse. n7

ment is void for fraud or want of Juris- “,m 158' 94 N. W. 84‘

dlcflon' It may be vacated At any time: 48. Where the contractor fails to return

Chicago v. Nodeck. 202 111. 257, 67 N. E. 39, m
, s warrant within the statutory period

Chicago v. \\ alsh. 2_03 111. 318, 67 N. E. 774. there is not a detect emedmbl b a reaq_

40. Where publication is required in three wwmont but a total: q t “9 13; C1;
daily papers, it may be in two printed in 'ql'lm v E o oazsoc l‘e297clfz-l P. y

English and one in German. these being all ‘ ', p' 0' ' mm “9' ‘1- - ‘19

the dailies in the city. John v. Connell

[Ncb.] 98 N. W. 457. That one or the days of

publication was Sunday is no objection to a

six-day notice of a meeting held on the 4R- A Ton-“Seflsment may be willie b}'_ n

13th, the publication days being from the “llY- 0! 5 "IX originally made under a prior

6th to the 12th inclusive. Portsmouth Sav. :lllgrter- Kfldderly V. Portland [Or.] 74 Pac.

Bank v. Omaha [Neb.] 93 N. W. 231. Notice ' -

o! the time and place at meeting of a board 40- Gill V- Patton. 118 Iowa. 88. 91 N. W.

at equalization. when required by statute. 1‘"4- A certificate holder for R lit-root im

is an indispensable prerequisite to a valid provement has no right of action against a

levy. Curtis v. South Omaha [Neb.] 93 N. w. city for falling to make a reassessment.

743, where the original assessment was set aside

41. An equalization is not invalidated by for failure of the contractor to comply with

the board's taking a recess during their sit- the contract. Crawford v. Mason [lowfl] 98

ting, the clerk or a member being present to N- W- 795- under the Statute Perlnlthng a

receive complaints during the time, John council to correct an invalid special assess

v. Connell [Neb.] 98 N. w. 457. Where the ment. the council has no power to make a

notice specified the hours of three certain reasseflment on a quantum meruit. Where 3

days and a certain place. meetings on the contractor cannot recover on his original

first and third days, at a different place, in- contract. and hence the original assessment

validated the levy. Curtis v. South Omaha has been set aside. Id.

2132..

47. Acts 22nd Gen. Assembly. c. 44. § 1.

Gill v. Patton, 118 Iowa, 88, 91 N. \V. 904.

[Neb.] 93 N. W. 743. 50. Young v. Tacoma. 31 Wash. 153, 71

42. Portsmouth Sav. Bank v. Omaha [Neb.] Fee. 742.

93 N. W. 231. 51. Gorton v. Chicago. 201 Ill. 534, 66 N. E;

43. W’here a village attempts to assess 541.
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their reassessment under statutory authority,“ and a new assessment levied in pur

suance of a mandamus from the supreme court, after a decision that the original

assessment was invalid, cannot be objected to on the ground that the objectors

were not parties to the mandamus suit."

A reassessment, like an original, must be based on benefits,“ but interest from

the date of delinquency of the original assessment may be added.“

In making a new assessment for an improvement already completed, the city

is not required to do unnecessary things, such as the appointing of commissioners

to make an estimate of cost.M

Where a reassessment is made, the statute of limitations in force at the time

of making applies, it having been changed during the existence of the original as

sessment, and the period begins to run at the confirmation of the reassessment.“

Where I. supplemental or additional assessment is required, because the orig

inal assessment was for too small a sum, it is no objection that the original assess

ment has been adjudicated and collected, unless it appear that in the original case,

upon proper issue made, it was specifically found that the property would be bene

fited no more than was originally assessed against it.“8 The petition need not

contain a statement of the cost of the original improvement, the amount collected

and expended under the original assessment, and the amount of the deficit, nor

can the city be required to make an accounting with reference to the original assess

ment.” No notice to the property owners is required, because not beneficial to

them.”

(§ 7) H. Maturity, obligation, and lien of assessments—Special assessments

do not become liens save as so made by statutory authority,“1 and no lien for street

improvements can be enforced until an assessment is properly made against the

property.“2 The failure of the city clerk to register tax bills will not defeat them ;“a

but if suit is not commenced within the statutory period the lien expires.‘H

The lien of special assessments is superior to any other lien except the lien for

general taxes,“ but a purchaser of land on which a lien for a special assessment

52. Martin set, P. L. 1886, p. 149, c. 112. 88. The statute requiring it being merely

Hayday v. Ocean City [N. J. Law] 54 Atl. directory. Field v. Barber Asphalt Pav. Co.,

813. 117 Fed. 925.

53. Johnson V. People, 20?. Ill. 306, 66 N. 04, Two years in St, Louis, Heman V.

E. 1081. Larkin [Mo. App.] 70 S. W. 907. The lien 0t

54- Kadderly V- Portland [Or-1 74 Pam a tax bill for all its installments continues

71° for a year after the last installment becomes

55. Young v. Tacoma, 31 “Yash. 153, 71

Pac. 742.

56. Gorton v. Chicago, 201 Ill. 534, 66 N. E.

541.

57. Young v. Tacoma, 31 Wash. 153, 71

Pac. 742.

58. Cody v. Cicero, 203 111. 322, 67 N. E.

859.

50. Cody v. Cicero, 203 Ill. 322. 67 N. E.

859. Testimony of a. contractor that he has

received warrants to the full amount of his

work, and sold them and received the money

does not show that the amount levied by the

original assessment was sufficient to pay

the entire expense of the improvement. Id.

80. Stone v. Little Yellow Drainage Dist.

118 Wis. 388, 95 N. W. 405.

01. Cemansky v. Fitch [Iowa] 96 N. W.

754. The lien attaches with the filing with

the county auditor of copies of the proceed

ings as provided by the statute. Id.

62. Laakmann v, Pritchard. 160 Ind. 24,

68 N. E. 153; Hall v. Moore [Neb.] 92 N. YV.

294: Heman v. Farish. 97 Mo. App. 393, 71

S. W. 382.

due on its face though it became due earlier

by reason of default in payment 0! previous

installments. Barber Asphalt Pav. Co. v.

Meservey [Mo. App.] 77 S. \V. 187. The act

of July 26, 1897, reviving municipal liens,

applies to the city of Philadelphia and makes

valid a claim for a. ewer assessment tiled

within six months after the assessment.

though more than six months after the doing

of the work. Phila. v. Hey, 20 Pa. Super. Ct.

480. The lien of a special tax bill is limited

to two years, unless issued payable in in

stallments, in which case the lien lasts two

years from the time the last installment

tails due. Welch v. Mastln, 98 Mo. App. 273.

71 S. W. 1090. The statute begins to run

against a lien on land for the construction

of a. drainage ditch thereon only from the

time the county surveyor accepts the work

and issues his certificate for the amount

due, under Ky. St. 1899. § 2400. Dixon v,

Labry [Ky.] 78 S. W. 430.

65. The holder of a general tax delin

quency certificate is not obliged to pay a. de

linquent special assessment to protect his
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exists, but which is not recorded, takes his title free from the lien,“ and a mort

gage on the property and franchises of a street railway company takes precedence

over the lien of special assessments of paving taxes, except such as were assessed

for paving already done, or in contemplation, at the time it was recorded." Au

thority to issue special tax bills in installments must be by ordinance."

(§ 7) I. Payment and discharge—The statute authorizing suit by a tax

payer to recover taxes illegally assessed upon him, and paid under protest, applies

to special assessments." The single circumstance that plaintiff has received bene

fit from an improvement cannot defeat his right to recover back a payment made

under duress, but where he had full knowledge of the invalidity of the assessment,

and made the payment under protest, there is no duress."

(§ 7) J. Enforcement and collection—A special assessment against real es

tate creates no personal liability" unless specially provided by statute ;" but the

legislature has power to grant to municipalities a remedy for collection of taxes

against property by a personal action against the owner," though the cases in

which a special assessment for benefits peculiar to property resulting from a public

improvement may be collected in a personal action against the owner are excep

tional, and when a city resorts to this remedy, it must show that every requirement

of the statute on which it relies has been complied with.“

Enforcement against property.—The well nigh universal procedure for the

collection of these taxes is by enforcement of the lien given by the assessment

against the land, and, as is the rule when the enforcement of tax liens generally is

sought, the lien holder’s right of recovery depends upon the regularity of the pro

ceedings under which he claims." No recovery can be had on a special tax bill

without an assessment," and the contractor cannot recover by showing an improve

ment other than his tax bill describes, though the improvement described was be

yond the power of the city to make, and the improvement actually made was not."

Denial of recovery on the ground of premature action, the contract not having been

performed, and also on the ground of irregularity of the proceedings, is not a bar

to a subsequent action after performance." But tax bills," tax sale certificates and

receipts for taxes and special assessments are prima facie evidence of the validity

of the taxes they represent.”

legislative authority to proceed by “an acrlghts. Keene v. Seattle, 31 Wash. 202, 71

tion at law" to recover paving assessments,Pac. 769. The lien ot the special assessment

for local improvements is superior to a. pre

existing mortgage on the land. the law under

which it was levied having been in exist

ence when the mortgage was taken. Kirby

v. Waterman [8. D.] 96 N. W. 129.

08. Elder v. Fox [Colo. App.] 71 Fee. 898.

07. Lien as affected by consolidation of

companies. Lincoln v. Lincoln St. R. Co.

[Neb.] 93 N. W. 766.

68. Welch v. Mastin. 98 Mo. App. 273, 71

S. W. 1090.

69. Omaha v. Hodgskins [Neb.] 97 N. W.

346.

70. Haven v. New York, 178 N. Y. 611, 68

N. E. 1110.

71. Omaha v. State [Neb.] 94 N. W. 979;

Heman Const. Co. v. Locvy [Mo.] 78 S. W.

613; Behern v. Short. 25 Ky. L. R. 1108, 77

S. W. 357.

72- In re Eisner, 86 App. Div. [N. Y.] 207.

An assessment by a municipality tor paving

a. street is a tax and cannot be collected as

an ordinary debt by a common-law action.

unless such remedy is given by statute.

Franklin v. Hancock, 204 Pa. 110. Under

the municipality may proceed in assumpslt.

Franklin v. Hancock. 18 Pa. Super. Ct. 898.

78. Franklin v. Hancock, 18 Pa. Super.

Ct. 398.

Franklin v. Hancock, 18 Pa. Super.

Ct. 398. A property owner cannot object to

being held personally liable for a paving tax

because the resolution after completion 0!

the work ordered the tax spread on the prop

erty instead 0! on the property and owners.

Id.

75. Before a judgment of sale can b'. ren

dered on a delinquent special tax for build

ing a sidewalk, it is necessary to prove that

a grade for such walk had been established.

People v. Smith, 201 Ill. 454, 66 N. E. 298.

76. Heman v. Farish, 97 Mo. App. 898, 7!

S. W. 882.

77. Sedalia v. Abel] [Mo. App.] 76 S. W.

497.

78. Barker v. Tenn. Pav. Brick Co., 24 Ky.

L. R. 1524, 71 S. W. 877.

78. Heman v. Larkln [Mo. App.] 70 8. W.

907-, Heman v. Farish, 97 Mo. ADD. 893, 71

S. W. 382.
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Defenses of a collateral nature not going to the jurisdiction" or that have

been raised and overruled," or could have been raised at confirmation, and do not

go to the jurisdiction of the court to confirm the assessment," cannot be urged,

though where a defense is first available in the action to foreclose the lien, it may

be there interposed,“ and in an action by drainage commissioners against commis

sioners of highways to recover assessments made against an alleged public road,

the highway ofiicers are not estopped to deny that it was a public road because they

did not raise the question in the assessment proceedings.“

Waiver and estoppel to urge defenses—Under the local improvement act of

Illinois,“ the voluntary payment of any instalment of an assessment is deemed an

assent to confirmation of the roll and waives objections to the application for

judgment of sale and order of sale for the remaining instalments; but such it

seems is not the rule in the absence of express statutory provision." An abutting

landowner who has full knowledge that an improvement is being made in reliance

on the assumption that the proceedings authorizing it are valid, and stands by

without objection until large sums of money are expended thereon, is estopped to

deny the authority on which the improvement is made3“ but the principle does not

80. Wales v. Warren [Neb.] 92 N. W. 590.

81. A defense that the ordinance was in

valid for want of a proper certificate of elec

tion of the trustees is not available to an

action to collect an assessment authorized

by the ordinance. Deane v. Ind. M. & C. Co.

[Ind.] 68 N. E. 686. If there is not an en

tire failure to specify the nature of the im

provement, the fact that the ordinance may

be lacking in some particulars affecting

the ability of the commissioners or bidders

to make an intelligent estimate of the cost

does not furnish ground for objection on ap

plication for Judgment of sale. Shepard v.

People, 200 Ill. 508. 65 N. E. 1068.

82. The provision of the Kansas City

charter, cutting off all defenses to tax bills

not raised by filing objections with the board

of public works, applies as well to jurisdic

tional defenses as to mere irregularities.

State v. Smith, 177 Mo. 69, 75 S. W. 625.

One who has appealed to the city council

from the decision of the superintendent of

streets in approving work on which an as

sessment is based and been defeated cannot

afterwards defend an action to foreclose the

assessment on the ground that the contract

was not properly performed. Lambert v.

Bates, 137 Cal. 676, 70 Fee. 777. Where the

property owner does not appeal in a. condem

nation suit to open a street, he cannot after

wards in a suit to enforce payment of the

benefits assessed to him in that proceeding

avail himself of the defense that no bene

fits were assessed therein against the pub

lic. St. Louis v. Annex Realty Co., 175 Mo.

63, 74 S. W. 961.

88. Invalidity of ordinance goes to juris

diction. Walker v. People, 202 Ill. 34, 66 N.

E. 827. Amendatory paving ordinance held

not invalid. Johnson v. People, 202 Ill. 306,

66 N. E. 1081. Sidewalk ordinance held not

invalid. Chew v. People, 202 I11. 980, 66 N.

E. 1069. Objection of want of jurisdiction

to enter condemnation judgment must be

raised on confirmation. Bass v. People, 203

Ill. 206, 6-7 N. E. 806. Former judgment of

confirmation for same improvement under

prior ordinance being ground for objection

to confirmation cannot he pleaded in bar of

application for judgment of sale. People v.

Fuller, 204 111. 290, 68 N. E. 371. Rule ap

plied in mandamus to town officers to compel

levy of tax for drainage assessment. Com'rs

of Highways v. Big Four Drainage Dist., 207

Ill. 17, 69 N. E. 576. Absence of itemized es

timate of cost from first resolution. Gage

v. People, 207 Ill. 61, 69 N. E. 636; Ryan v.

People, 207 Ill. 74, 69 N. E. 638; Gage v.

People, 207 Ill. 877, 69 N. E. 840; Thompson

v. People, 207 Ill. 334, 69 N. E. 842. Want of

two-thirds vote in faVor of improvement:

application of front-foot rule. Brown v.

Cent. Bermudez Co. [Ind.] 69 N. E. 160. One

who has been in sole possession of property

for years and paid taxes thereon assessed to

him as owner and appeared as owner before

the council and sought to be relieved tern

porarily from the assessment cannot object

that he is part owner only in the premises

and not liable for the full tax. La. v. Mc

Allister [Mo. App.] 78 S. W. 314.

84. City St. Imp. Co. v. Taylor, 138 Cal.

364, 71 Fee. 446. On application for judg

ment of sale for a special tax levied under

the sidewalk act in Illinois, the property

owner may object that the ordinance is void

for insufficient description of the improve

ment, since he has no earlier opportunity to

be heard. Failure to specify kind and qual

ity of material. People v. Birch, 201 Ill. 81,

66 N. E. 958.

85. Com'rs of Big Lake Drainage Dist. v.

Com'rs of Highways, 199 I11. 132, 64 N. E.

1094.

88. Starr & C. Ann. St. Supp. 1902, c. 24,

per. 103. Treat v. Chicago, 125 Fed. 644;

Downey v. People, 205 Ill. 230, 68 N. E. 807;

McDonald v. People, 206 Ill. 624, 69 N. E. 509.

87. Yost v. Toledo & O. C. R. Co., 24 Ohio

Circ. R. 169.

88. Taylor v. Patton. 160 Ind. 4, 66 N. E.

91; Lux & T. Stone Co. v. Donaldson [Ind.]

68 N. E. 1014; Erickson v. Cass County, 11

N. D. 494, 92 N. W. 841; Auditor General v.

Hoffman [Mich.] 93 N. W. 269; Gates v.

Grand Rapids [Mich.] 95 N. W. 998: Nowlen

v, Benton Harbor [MiChJ 96 N. W. 450; Hill

O'Meara. Const. Co. v. Hutchinson, 100 Mo.

App. 294, 73 S. W. 318; Turnquist v. Cass

County Drain Com'rs, 11 N. D. 514, 92 N. W.

852; Barber Asphalt Pav. Co. v. Gear’ 24
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extend to cases where there has been no attempt to comply with the statute." One

taking property by deed subject to special assessment is not estopped to deny the

validity of such assessments)” especially those of which he had no knowledge and

which were not considered when he paid the consideration for the land.“

Counterclaim.—Defendant cannot counterclaim for damages arising from

failure to perform the work according to contract.92 _

Accrual of cause of action—Failure of the property owner to pay an instal

ment of an assessment when due matures the whole series and authorizes foreclo

sure of the lien, notwithstanding it was paid soon after due and before proceedings

to foreclose were begun."

The general limitation act does not apply to these proceedings in Illinois,"

nor does the special act referring to them have a retrospective effect."

Parties—Suit on a tax bill is properly brought against a purchaser of the lot

acquiring title under a tax deed after the special tax lien accrued,“° and where a

municipal lien for paving was filed against one who was neither owner nor regis

tered owner, but the true owner and the registered owner were added as defend

ants at the trial, a verdict against them was sustained." In Ohio, after a street

improvement assessment has been certified to the county auditor and placed on the

tax list, the right of action for the collection of it rests alone in the county treas

urer.”

Notice to the owner of proceedings to enforce the lien is necessary," and it

must be reasonable,1 but it may be by publication' where the statutory grounds for

Ky. L. R. 2227, 73 S. W. 1106; Wilson v.

Woolman [Mich.] 94 N. W. 1076. Objections

that contractor was a foreign corporation

not authorized to do business in state, and

that city had already exceeded its debt limit

hold waived. Beaser v. Barber Asphalt Pav.

Co. [Wis] 98 N. W. 625. Estoppel bars suc

cessors in title. Cummings v. Kearney, 141

Cal. 156, 74 Fee. 759.

89. Leakmann v. Prltchard, 160 Ind. 24,

66 N. E. 153; Clay City v. Bryson, 30 1nd.

.App. 490, 66 N. E. 498; “'alden v. Relyea. 89

App. Div. [N. Y.] 241; Morse v. Omaha [Neb.]

93 N. W. 734; Hall v. Moore [Nab] 92 N. W.

294.

00.

01.

904.

92. Lux & T. Stone Co. v. Donaldson [Ind.]

68 N. E. 1014.

98. Marion Bond Co. v. Blakely. 30 Ind.

App. 374. 65 N. E. 291. But the lien is not

lost by forbearance until the last assessment

is due on the face of the tax bill. Barber

Asphalt Pav. Co. v. Meservey [Mo. App.] 77

S. W. 137.

H. -An application for Judgment of sale

for a delinquent special assessment is not

a “civil action not otherwise provided for'I

within the meaning of section 15 of the Lim

itation Act, requiring such actions to be be

gun within 5 years; nor is there any statute

limiting the time for making such applica

Omnha v. Gsanter [Neb.] 93 N. W. 407.

Gill v. Patton, 118 Iowa, 88. 91 N. W.

tion. Shepard v. People, 200 Ill. 508, 65 N.

E. 1068.

05. The limitation of five years in the

Illinois Local Improvement Act of 1897 does

not apply to special assessments confirmed

before that act was passed. so as to bar, after

five years. an application for Judgment of

sale thereon. Walker v. People, 202 Ill. 34,

66 N. E. 827: Meeartney v. People, 202 Ill.

51, 66 N. E. 873.

00. Excelsior Springs v. Henry, N No.

App. 450, 73 S. W. 944.

97. Phile. v. Kehoe, 22 Pa. Super, Ct. 820.

08- Cent. Ohio R. Co. v. Bellaire, 67 Ohio

St. 297, 65 N. E. 1007.

00. Where all proceedings resulting in the

sale of lands to enforce collection of levee

taxes were had during the lifetime of the

owner, objections by his heirs based on want

of notice to them are immaterial. Johnson v.

Hunter, 127 Fed. 219,

1. The place of a. nonresident owner's

residence cannot affect the validity of a

statutory provision as to notice. Johnson

v. Hunter, 127 Fed. 219. A provision for four

weeks‘ notice by publication in the case of

nonresident owners is not so unreasonably

short as to invalidate proceedings in rem

against the land where it is expressly pro

vided that no personal Judgment can be tak

en. Id. There is no discrimination ngninst

nonresidents where the statute provides four

weeks“ notice by publication as to them and

20 days as to residents. nor because provision

for longer notice to nonresidents is made in

other cases, and they are granted two years

in which to vacate the decree and make

defense. Id.

2. Unless the statute requires the last

publication to be a certain time before the

hearing. it is sufilcient that the first publi

cation be the required time before the ren

dition of the decree or Judgment. Johnson

v. Hunter, 127 Fed. 219. Failure of the clerk

to indorse an order for publication on the

complaint and enter it on the records of the

court is not Jurisdictional where not so pro

vided by the statute. Id. Two publications

of the notice of application for Judgment for

street sprinkling assessments in St. Paul.

Minn., are required. Hawes v. Fliegler, 87

Minn. 319. 92 N. W. 223.
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service in that manner exist.‘ The notice must contain all necessary jurisdictional

averments,‘ but a general appearance waives nonjurisdictional defects.“

The complaint must state a cause of action and show that the proceedings on

which it is founded were regular;' but it need not set forth all the matters neces

sary to be stated in the resolutions and ordinances authorizing the improvement,’

nor file copies of them as exhibits." If plaintifi relies on an estoppel of the prop

erty owner, he must plead the facts constituting it fully and distinctly.’

Evidence—The original ordinance under which a special tax was levied is ad

missible in evidence on identification of the city clerk.“

The judgment must be for a sum certain,u including the amount of the as

sessment," and fees and costs' accruing subsequent to advertisement may be in

cluded."

Costs are allowable as in other cases,“ and a statutory provision for the allow

ance of an attorney’s fee is valid."

Sale.—The lien is against the land itself and not against the owners, and the

lienholder is entitled to a sale of the whole estate irrespective of the interests of

life tenants and remaindermen." Where, upon sale, the sherifi refuses to issue a

certificate of purchase and the purchaser acquiesces, he acquires no title ;" but

grantees under deeds issued on tax sales based on ditch certificates are, on failure

of their deeds, entitled to liens in the same manner as the holders of other void tax

deeds.“ On failure of the title of the purchaser, he is entitled in St. Paul to re

cover of the city the amount paid for the deed.“ Provision for rede;.ipti0n is

sometimes made.”0

8. Where the sworn complaint avers that

the owner is a nonresident, it is sufficient to

authorize service by publication without a.

separate sfiidavlt of nonresidence. Johnson

v. Hunter, 127 Fed. 219.

4. Failure to give the owner's name in the

advertised list. if known to the collector, ren

ders the notice bad. and the fact that he

gave the name correctly in the delinquent

list is sufficient evidence that he knew it;

but the fact that it appeared on the original

assessment roll is not. Gage v. People. 205

Ill. 547. 69 N. E. 80. An advertisement which

gives the number of each warrant and the

date when certified for collection sufficiently

states the date when the assessment is legal

ly due, since it is due when the warrant is

issued and not before. Gage v. People, 205

Ill. 547, 69 N. E. 80. -

5. An objection that the collector's no

tice of application for judgment of sale

was defective in falling to give the year in

which the assessment was due is waived

where the parties appear and make no ob

Jectlon upon that ground, nor to admission

of the notice in evidence. Bass v. People, 203

Ill. 206, 67 N. E. 806.

8. Sufiiciency of complaint in action to

enforce lien for building sidewalk. Gaert

ner v. Louisville Artificial Stone Co., 24 Ky.

L. R. 940. 70 S. W. 293. Where the complaint

showed that the resolution of intention

passed by the board of supervisors was void

and insufllcient to confer on the board juris

diction to make the award. it is bad. not

withstanding a. general allegation that all

the proceedings were regular [Code Civ.

Proc. 5 456]. Buckman v. Hatch. 139 Cal. 53,

72 P110. “5. A petition to enforce a con

tractor‘s lien for the construction of a drain

age ditch, though defective for failure to

fill blanks left in the statement 01‘ the amount

certified by the surveyor, is sufficient if not

objected to where it contains allegations suf

ficient to support a judgment for the amount

claimed. Dixon v. Labry, 24 Ky. L. R. 697.

69 S. W. 791.

7. Deane v. Ind. M. & C. Co. [Ind.] 68

N. E. 688.

8. Baltimore & 0. R. Co. v. Dnegling, 30

Ind. App. 180, 65 N. E. 761.

9. Taylor v. Patton, 160 Ind. 4, 66 N. E. 91.

10. People v. Smith, 201 111. 454, 66 N. E.

298.

11. Form of judgment for delinquent spe

cial assessment. Gage v. People, 205 Ill. 547,

69 N. E. 80; Id.. 207 Ill. 877, 69 N. E. 840.

12. Upon application for judgment of sale

the county court has no power to reduce the

assessment against the lots of an objector on

the ground that such reduction had been

agreed upon by the parties in the assess

ment proceeding and an order to that effect

prepared which the circuit court neglected

to enter. Bass v. People, 203 Ill. 206, 67 N.

E. 806.

13. Gage v. People, 205 I11. 547, 69 N. E.

80.

14. Liability of city for interest and costs

on reapportionment between city and prop

erty owners. Louisville v. Selvage, 24 Ky. L.

R. 947, 70 S. W. 276. Liability of con

tractor for costs for multiplying suits by

bringing separate action against each prop~

erty owner. Kreiger v. Gosnell, 24 Ky. L. R.

1095, 70 S. W. 683.

15. Brown v. Cent. Bermudez Co. [Ind.]

69 N. E. 150.

16. Duker v. Barber Asphalt Pav. Co., 25

Ky. L. R. 135, 74 S. W. 744.

17. Davis v. Evans. 174 M0. 307, 73 S. W.

512.

18. Skelton v. Sharp [Ind.] 67 N. E. 535.

10. The purchaser or holder of a certifi
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(§ 7) K. Remedies by injunction or other collateral attack, and grounds for

ihem.—Relief from the burden of local improvements is sometimes sought by at

tempting to restrain the levy of the assessment, and it is held in some states that

the making of a special assessment may be enjoined,21 on grounds going to the

jurisdiction of the assessing body,22 though not upon the ground of lack or insuffi

ciency of benefits,“ but injunction will not issue to restrain the passing of an or

. dinance fixing such assessments, though it is invalid for noncompliance with char

ter provisions.“

In other cases, relief is sought after the tax has been spread by action to set it

aside,“5 and in New York, it is held that where the legality of an assessment can

be proved only by extrinsic evidence, an objector is entitled to review it by a suit

in equity and is not limited to certiorari.“ It is, however, within the power of

the legislature to limit or absolutely prohibit the maintenance of an action to set

assessments aside," and actions not timely brought are barred."

Relief in other cases is sought by action to restrain collection of the tax, but

such bills will not lie, in some states,2° and in others, to warrant the interference

of equity, there must be some peculiar ground of equity jurisdiction," and relief

is refused where the ground alleged is nonjurisdictional and one that could have

been urged against the confirmation, or in direct review.'1 The lack or inadequacy

cate ot sale in St. Paul is not entitled to

appear in the original proceedings and by

motion have the judgment opened and va

cated on the ground that it is void; as be

tween him and the city such judgment and

sale are deemed to be valid, and the amount

of the purchase price can be refunded only

when judgment is adjudged void in an ac

tion between the purchaser and the owner

of the land. In re Grading Jessamine St.

[Minn] 97 N. W. 878.

20. Under Ky. St. 1903, 5 3187, when a tax

bill for street improvements is bid in by the

city, the owner of the property has no right

of redemption. though he would have in case

the purchaser were one other than the city.

Lexington v. Wooltolk [Ky.] 78 S. W. 910.

Where such sale of tax bills is required to be

advertised for and to take place on a cer

tain day, the tact that the sale was not so

advertised and made does not invalidate the

purchase of such bills by the city. Id. Pen

alties and compound interest are not imposed

for nonpayment 0 tax bills when due. where

the city bids in the bills at the public sale.

Id. In a suit by a city to enforce a lien tor

unpaid assessments, the petition referred to

certain ordinances and recited that they

were filed and made a part of the petition.

Held, pleading sufllcient, though copies or

such ordinances were not in tact filed. Id.

21. Entire failure to give the notice of the

proposed improvement to abutting owners is

ground for injunction against the assess

ment. Joyce v. Barron, 67 Ohio St. 264, 65 N.

E. 1001.

22. A bill to enjoin the making of a spe

cial assessment will lie only when on the

face of the record some jurisdictional fact

is wanting. Bemis v. McCloud [Neb.] 97 N.

W. 828.

28. The determination of the assessing

board as to the benefits accruing to the lands

liable to assessment for an improvement. in

the absence of fraud, is not open to collateral

attack. Erickson v. Cass County. 11 N. D.

494, 92 N. W. 841; Turnqulst v. Cass County

Drain Com‘rs. 11 N. D, 514, 92 N. W. 852.

24. Kadderly v. Portland [Or.] 74 Pac. 110.

25. Where a city wrongfully entered upon

a private way, and in fitting it for public use

destroyed an abutting owner's access to his

premises therefrom, and assessed a portion

oi.‘ the cost to him, he can maintain suit in

equity to set aside the assessment. to restore

the way to its previous condition and for

damages. Culver v. Yonkers, 80 App. Div.

[N. Y.] 309.

20. Donovan v. Oswego, 90 App. Div. [N.

Y.] 397.

27. Loomis v. Little Falls, 176 N. Y. 31. 68

N. E. 105.

28. In computing the 30 days within which

an attack on the validity of assessments for

sewers must be made, the day on which the

assessment is ascertained and apportioned is

to be included (Kan. City v. Gibson. 66 Kan.

601, 72 Pac. 222), and where a supplemental

petition is filed after sustaining a demurrer

to a premature one. the date of filing the

supplemental petition is the beginning of

suit (Hoimquist v. Anderson, 67 Ken. 861, 74

Fee. 227).

29. Highway. Greenwood v. MacDonald.

183 Mass. 342, 67 N. E. 336. Special assess—

ments for the construction 0! sewers helm.

collected in the same manner as other taxes,

in Minnesota. and the same remedies being

applicable that are applicable in case of

other taxes deemed illegal. an action in

equity cannot be maintained in equity to re

strain the collection oi' such a tax. Fajder

v. Aitkln, 88 Minn. 446, 92 N. W. 332.

80. Lanning v. Chosen Freeholders, 64 N.

.1. Eq. 161.

81. Collection of a tax properly assessed

to reimburse a city (or the expense of abat

lng a nuisance will not be enjoined. where

it appears that the owner. after due notice.

has failed to abate such nuisance. Patrick v.

Omaha [Neb.] 95 N. W. 477. The overassess

ment or a tract oi‘ land for a macadam road.

resulting from a mistake by the commission

ers as to the number of acres in the tract,

being an irregularity which may be correct

ed on certiorari, is not ground for an in
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of other remedy, and the exhaustion of such other remedies as were open to the

property owner, must clearly appear,“2 and he must bring in all necessary parties,"

and show grounds of both jurisdictional,“ and equitable nature."

Again, relief is frequently sought by bill to set aside the tax deed or assess

ment lien as a cloud on the property owner‘s title. A purchaser at a delinquent

tax sale is bound to know, at his peril, that the property owner is in fact delinquent

in the payment of a valid tax, legally assessed against the property," and any de

fect afiecting the legality of the tax itself is available in such a proceeding, not

withstanding the owner’s failure to object to the entry of judgment of sale against

the property," and neither repayment to the purchaser of the amount paid by him

at the tax sale, nor the amount paid by him on subsequent assessments, is a condi

tion precedent to the owner’s right to relief, where the tax was illegal and void.88

Such a suit, however, is a collateral attack,” and non-jurisdictional defects cog

nizable on appeal, or other direct review of the earlier proceedings, such as the

inclusion of too much or too little land in the description,"0 the inequity of the

assessment as measured by the benefits,“ and the regularity of the proceedings to

enforce the lien of the tax, cannot be inquired into,‘2 and a. nonresident who did not

junction to restrain collection of the excess.

Lanning v. Chosen Freeholders. 64 N. J. Eq.

161.

32. Astoria Heights Land Co. v. New

York, 89 App. Div. [N. Y.] 512. Property

owners who neither appeared before the

council at the assessment. nor appealed from

its decision, cannot allege no benefit. as a

ground to enjoin enforcement of collection.

Minneapolis & St. L. R. Co. v. Lindquist, 119

Iowa. 144. 93 N. W. 103. A bill for an injunc

tion on the ground that complainant had no

notice of the confirmation of the assessment

until after the expiration of the statutory

period allowed for certiorari, should show

that he has applied for certiorari, since the

court has Jurisdiction to disregard the lim

itation in particular cases. Lannlng v. Cho

sen Freeholders, 64 N. Y. Eq. 161.

38. Property owners cannot, in a suit

against the municipality alone, enjoin the

collection of special tax certificates that

have been sold, on the ground that the im

provement for which they were levied has

not been completed, their remedy being by

action for damages. Astoria Heights Land

Co. v. New York, 89 App. Div. [N. Y.] 512.

34. A finding that property is benefited

"to the full amount in each case of said pro

posed levies" is not so defective in not find

ing the property assessed to be benefited

proportionally to its frontage, as to war

rant an injunction against collecting a tax

levied on that basis. Portsmouth Sav. Bank

v. Omaha [Neb.] 93 N. W. 231; John V. Con

nell [Neb.] 98 N. W. 457.

35. Collection of a special assessment will

not be enjoined on the ground of the inva

lidity of the statute under which it was made,

where a similar statute had been previously

upheld by the supreme court, though long

afterwards the same court held similar legis

tion to be in violation of the constitution.

Shoemaker v. Cincinnati [Ohio] 68 N, E. 1.

Landowners who petition for an improve

ment and consent therein that the cost may

be assessed upon their property are estopped

to enjoin the collection of the assessments

on the ground of lack of benefit. Hendrick

lon v. Toledo, 23 Ohio Clrc. R. 256.

88. Langlois v. Cameron, 201 111. 301, 66

N. E. 332; Boals v. Bachmann, 201 Ill. 340, 66

N. E. 336.

87. Failure of the owner of property to

object to the entry of judgment of sale for

a. special tax, levied under an ordinance

which the city had no power to pass does

not preclude him from attacking the validity

of the tax and judgment of sale collaterally.

Boals v. Bachmann, 201 Ill. 340. 66 N. E. 336.

88. Langlois v. Cameron, 201 111. 301, 66

N. E. 332; Boals v. Bachmann, 201 111. 340, 66

N. E. 836.

89. A bill to remove cloud from title, con

sisting of deeds based on sales to enforce

levee taxes, where the assessing board is not

made a party, is a collateral attack, and not

a direct proceeding to avoid the tax proceed

ings. Johnson v. Hunter, 127 Fed. 219.

40- That the tax bill is invalid for covering

only a part of the depth of the lot, or in

cluded more frontage than the defendant

owned. should be availed of at the action on

the tax bill, and is not ground to set aside

the execution. Barber Asphalt Pav. Co. v.

Kiene, 99 Mo. App. 528, 74 S. W. 872.

41. Whether the board adopted a. wrong

rule of assessment, and the land was bene

fited by the improvement, can only be in

quired into on appeal from the assessment,

and not in a. proceeding to remove the lien

of the assessment as a cloud on title. Peck

v. Bridgeport, 75 Conn. 417.

42. Where the decree recites that notice

by publication was duly given, the recital is

conclusive against collateral attack. John

son v. Hunter, 127 Fed. 219. Allowance of

excessive fees to master who made sale is

not ground for collateral attack. Id. Wheth

er the complaint in a tax case sets forth a.

cause of action is within the jurisdiction of

the trial court to determine. and any error in

that respect is reviewable only by direct

proceedings. not by collateral attack. Id.

That the record in tax sale proceedings fails

to set forth all the jurisdictional facts does

not subject the decree to collateral attack.

where the proceedings conform to the regu

lar course of chancery proceedings and the

court is one of general equity jurisdiction.

Id.



1360 PUBLIC IMPROVEMENTS § 7L. 2 Cur. Law.

appear and protest after notice cannot afterwards defeat the tax bills, on the ground

that the statute limiting the right of protest to resident owners is unconstitutional.“

(§ 7) L. Appeal and other direct review. Appeal.-An appeal from the

confirmation of special assessments is generally provided for the landowner,“ and

sometimes for the public in case of a dismissal of the proceedings,"5 but provision

for review is not always provided for either party,“ nor is it necessary.‘7

Only those parties to the record who are injured by the error are privileged to

allege it,“ and errors may be waived,“ and parties cstopped to allege them as in

other cases.“0

An appeal lies only from a confirmation of the report of commissioners, and

not from any intermediate order.“

Questions of law only are reviewable, and not questions of fact,‘52 nor matters

of discretion." Where, in confirmation proceedings, the trial judge, by consent of

the parties, views the street to be improved for the purpose of determining its

necessity and reasonableness, his finding will not be reviewed in the absence of a

showing of error.“

On appeal from an order of drainage commissioners classifying lands, juris

diction is not lost because the summons is made returnable to the law term."5

Where there is no bill of exceptions stating what objections to confirmation

were urged upon the county court, it will be presumed that all defects within the

48. Field v. Barber Asphalt Pav. Co., 117

Fed. 925.

44. A landowner feeling aggrieved at the

assessment made by commissioners, under

the Farm Drainage Act of Illinois, may ap

peal to three supervisors, notwithstanding

the amendment allowing an appeal to the

county court. People v. Glassco, 203 Ill. 363,

67 N. E. 499.

45. The city may appeal. in Illinois, from

a. judgment dismissing its petition for con

firmation. Chicago v. Singer, 202 Ill. 75, 66

N. E. 874; Chicago v. Hulbert, 205 I11. 346,

68 N. E. 786.

40- No appeal lies to the circuit court. in

Indiana, from 8. Judgment of dismissal ren

dered by the court of county commissioners,

upon a negative report of reviewers, in a

proceeding to establish a. ditch [Burns’ Rev.

St. 1901, 5 5655]. Onthout v. Senbrooke, 159

Ind. 520, 65 N. E. 521. Where in a drainage

proceeding the court has jurisdiction of the

parties and the subject-matter. the Judg

ment confirming the report of the commis

sioners is final and conclusive. Pleasant Tp.

v. Cook. 160 Ind. 533, 67 N. E. 262.

47. Hibben v. Smith. 191 U. S. 310

48. A lessee is not entitled to appeal from

a. judgment confirming a. special assessment

against leased premises. where the judgment

expressly excepts his leasehold interest, in

cluding improvements from liability, not

withstanding he has covenanth to pay all

taxes or assessments levied on the promises.

VVeise v. Chicago, 200 Ill. 339, 65 N. 648.

That the act under which assessments were

made is unconstitutional as to certain per

sons of whom prosecutor is not one. is no

ground on which he can urge the invalidity

of his assessment. Zelii‘f v. Bog & F. Mend

ow Co. [N. J. Law] 56 Atl. 302.

49. Objections not made before the coun

cil cannot be reviewed on appeal. Young v

Tacoma. 31 Wash. 153, 71 Pac. 742.

50. A prosecutor in certlorari seeking to

be relieved of his assessment will not be

heard to object that his own petition for the

improvement was informal or lacking in due

particularity. Rowe v. Com'rs of Assess

ments [N. J. Law] 55 Atl. 649. The land

owner who has stood by without objecting,

until a street improvement in front of his

land has been completed at public expense,

will not be heard, upon eertiorari afterwards

brought to review an assessment for bene

fits, to question the validity of the ordinance

and contract under which the improvement

was made. Roseli v. Neptune City, 68 N. J.

Law, 509.

51. Newark v. Weeks [N. J. Law] 56 Atl.

118. An owner of abutting property is not

entitled to appeal from the appointment of

commissioners to assess benefits from the

change of grade of the New York & Harlem

Railroad, before any assessment has been

imposed upon his property, but can appeal

only from a confirmation of the commission

er’s report. In re Park Ave. Viaduct Assess

ment, 77 App. Div. [N. Y.] 136.

52. Newark v. Weeks [N. J. Law] 56 Atl.

118. The finding. by the confirming court,

that assessments have been laid according

to benefits. is the finding of a. fact which will

not be reviewed in the appellate court if the

record shows any proof to sustain it. Dean

v. Paterson, 68 N. J. Law, 664: Bassett v.

New Haven [Conn.] 55 At]. 579: Beck v. Hol

land [Mont.] 74 Fee. 410; Jones v. Chicago,

206 I11. 374. 69 N. E. 64.

53. Where the council has acted in good

faith in the exercise of the discretion con

ferred upon them by law to fix the district

benefited by the opening and construction of

a. new street. it is quite clear that the courts

possess no power to review such discretion,

but where they have acted in bad faith the

rule is otherwise. Harriman v. Yonkers, 82

App. Div. [N. Y.] 408.

54. Wells v. Chicago, 202 Ill. 448. 68 N, E.

1056.

55. Frahm v. Com'rs of Craig Drainage

Dist.. 200 Ill. 233. 65 N. E. 619.
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general objection were relied on," but on appeal from a judgment of confirmation,

the supreme court will not search through the specifications to find support for

general objections that the ordinance is defective in its description of the improve

ment."

Where a judgment of confirmation is reversed for a. formal error in its entry,

the reversal is not res judicata as to the merits on a subsequent appeal.“ On ap

peal from the confirmation of a new assessment for the completed work, made un

der 3 new ordinance, having for its basis an ordinance held to be defective in mat

ters of description, no objections will be heard against the original ordinance which

might have been urged against it on the first appeal."

Under a statute providing that the appellant shall pay the costs in case an as

sessment is sustained, the costs cannot be taxed where the assessment is not sus

tained.“

Certiorar'i is the remedy afiorded, in some states, for the review of special as

sessments, but it lies only from a confirmed assessment to correct an error in law,

if an erroneous principle is adopted in laying the assessment,81 and not to review

the finding of facts."

It must be timely brought,” but the court, in New Jersey, has power to re

lisve from the effect of the statute of limitations in certain instances.“

Where appeal is the statutory remedy for all errors affecting the amount

of the award, certiorari will not lie, on the ground that irreparable injury will

be inflicted by allowing the award to become a lien and exist during the several

months before a decision can be reached on the appeal.“

QUESTIONS OF LAW AND FACT.

Scope of topic. This topic includes only the general rules as to the province

of court and jury and some illustrative applications thereof, the propriety of tak

ing a case from the jury being elsewhere treated.“ Whether particular facts or

issues are questions of law or fact is considered as germane to the particular sub

ject involved, and is treated in the topic referring thereto, the treatment thereof

in this topic being designed to be merely illustrative of the general rules, and no

efiort being made at exhaustiveness in respect to either subjects or citations. _

Province of court and jury in general—Generally speaking, all issues of fact

are for the jury, and all questions of law for the cOqut," and neither can invade

the province of the other.“ When there is no jury, either the court or a master

56. Gage v. Chicago. 201 Ill. 98, 66 N. E.

374.

57.

E. 541.

58. Gage v. People, 207 Ill. 61, 69 N. E.

635.

59. Chicago v. Hulbert, 205 111. 346, 68 N.

786

Gorton v. Chicago, 201 Ill. 534, 66 N.

E. .

60. Pub. Acts Mich. 1899, N0. 272, p. 459,

5 6. Huxtabie v. Kirby [Mlch.] 97 N. E. 391.

01, 62. Newark v. Weeks [N. J. Law] 56

Atl. 118.

08. Certiorari tor a mere irregularity will

not be allowed after seven years (Zelii'l v.

Bog & F. Meadow Co. [N. J. Law] 56 Atl.

802), nor after the statutory limitation. De

fect in commissioners' report of assessments.

United New Jersey R. & C. Co. v. Gummere

[N. J. Law] 54 Atl. 520. A statutory provi

sion forbidding the allowance of a certio

rari to set aside an ordinance for a public

Curr. Law—86,

improvement, after the contract therefor has

been awarded, is held, under the circumstan

ces ot the particular case, to be reasonable.

Rosell v. Neptune City, 68 N. J. Law, 509.

04. Lanning v. Chosen Freeholders, 64 N.

J. Eq. 161.

65. State v. Superior CL, 31 Wash. 32, 71

Fee. 601,

60. See Directing Verdict and Demurrer

to Evidence, 1 Curr. Law, p. 925; Dismissal

and Nonsuit, 1 Curr. Law, p. 937.

67. It is the exclusive province of the

court to decide all questions of law arising

upon a, trial, and to instruct the Jury as to

the law. Vocke v. Chicago [111.] 70 N. E. 325.

See Blashfield, Inst. to Juries, Vol. 1. D. 4.

68. Instructions must submit the facts to

the Jury but not determine what they prove.

See Instructions, 2 Curr. Law. p. 461. So on

the other hand the verdict may be vitinted

if the jury has illegally included determina
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or referee” is also the trier of facts, the findings upon which are distinct from

the findings of law and of somewhat the same force as a verdict.70 By procuring

the court to take the case from the jury, all questions of fact may be eliminated

and the issue become solely one of law."

submission of a law question to the jury."

and ascertainment of the issues is for the court.75

Conversely one is bound by procuring

The interpretation of the pleadings

If the evidence on one side

of an issue“ or respecting part of co-parties either fails" or is so slight that no

reasonable mind could infer the fact," or on the other hand is undisputed," or

if the facts are clearly established by the evidence," a question of law is presented.

Immaterial issues need not be submitted," but material issues on conflicting evi

dence are questions of fact,llo if any evidence tends to support the issue,“ or where

tions of law. See New Trial and Arrest of

Judgment. 2 Curr. Law, p. 1037; Verdict, etc.

Illustration: Comments on the evidence by

the judge in instructions are not error where

the jury are left to determine all issues of

fact. Freese v. Kemplay [C. C. A.] 118 Fed.

428. An instruction merely pointing out the

legal consequence of certain facts, of which

there is evidence should the jury find them,

is proper. Schmuck v. Hill [Neb.] 96 N. W.

158.

09. See Masters in Chancery, 2 Curr. Law.

p. 867; Reference.

70. See Verdicts and Findings; Masters in

Chancery. 2 Curr. Law. p. 867; Reference;

Appeal and Review, 5 13. 1 Curr. Law, p. 155.

71. Where both parties move for direction

of a verdict. the questions of fact and cred

ibility of witnesses are left to the court.

Dearman v. Marshall, 84 N. Y. Supp. 705.

\Vhere defendant introduces evidence after

his demurrer to the evidence is overruled,

the propriety of submitting the case is to be

determined from the whole case. Oglesby v.

Mo. Pac. R. Co., 177 M0. 272, 76 S. W. 623.

See, also, Directing Verdict and Demurrer to

Evidence, 1 Curr. Law, p. 925.

7'2. Where a party submits and obtains

instructions on the theory that an issue is

for the jury, he cannot afterward complain

that it should have been decided by the

court on the evidence. Gayle v. Mo. C. & F.

Co., 177 Mo. 427, 76 S. W. 987. See many

cases in titles Harmless and Prejudicial Er

ror, 2 Curr. Law, p. 159; Saving Questions for

Review.

78. Where pleadings are involved and

technical, it is the duty of the court to evolve

therefrom the true issues of fact arising

thereupon. and submit such issues to the

jury. Bering Mfg. Co. v. Femelat [Tex. Civ.

App.] 79 S. W. 869.

74. See Instructions. 2 Curr. Law. p. 461;

Directing Verdict and Demurrer to Evidence,

1 Curr. Law, p. 925.

75. Denver Jobbers' Ass'n v. Rumsey

[COlO. App.] 71 Pac. 1001: Tague v. John Ca

piice Co.. 28 Mont. 51. 72 Pac. 297; Webb v.

Hicks, 117 Ga. 335; Hinson v. Postal Tel.

Cable Co.. 132 N. C. 460.

78. Vogeler v. Devries [Md.] 56 Atl 782.

Proximate cause of injury. Cole v. German

S. & L. Soc. [C. C. A.] 124 Fed. 113.

77. Where in partition some defendants

limited their answers of defense by a claim

of title through a specific source which ut

terly failed. the question of title cannot be

given to the jury as embracing all defend

ants. Laufer v. Powell, 30 Tex. Civ. App. 604,

Ti 8. W. 549; West Seattle L. & I. Co. \‘. Nov

elty Mill Co., 31 Wash. 435. 72 Pac. 69. Where

the necessary inference from undisputed

facts is very strong. Sovereign Camp Wood

men v. Hruby [Neb.] 96 N. W. 098. Negli

gence. Thomas v. Wheeling Elec. Co. [W.

Va.] 46 S. E. 217. Ownership by a certain

person of an interest in a certain tract of

land or its sale by him with covenants of

warranty. Laufer v. Powell, 30 Tex. Civ.

App. 604. 71 S. W. 549. The question of

usual and customary charge for exchange

is for the court where the evidence is all

one-sided and the petition alleges that plain

tiff agreed to pay such rates. Sullivan & Co.

v. Owens [Tex. Civ. App.] 78 S. W. 873. In

action for damages for injuries received at a

railway crossing. testimony of plaintiff that

he looked and did not see the approaching

train, held under the circumstances not to

raise an issue of fact for the jury. Blumen

thal v. Boston & M. R. P... 97 Me. 255.

78. Brockenbrow v. Stafford [Tex. Civ.

App.] 76 S. W. 676; Midville. S. & R. B. R. Co.

v, Bruhl. 117 Ga. 329. Contributory negli

gence. Benjamin v. Metropolitan St. R. Co..

84 N. Y. Supp. 458. Negligence may be deter

mined by the court. where conceded facts

admit of only one inference. Luckel v, Cen

tury Bldg. Co., 177 Me. 608, 76 S. W. 1035.

A verdict will not be directed when it can

not be said that s. jury could not, reason

ably. conclude differently. Stand-1rd L. & A.

Ins. Co. v. Sale [C. C. A.] 121 Fed. 664; Cain

v. Gold Mountain Min. Co., 27 Mont. 529, 71

Pac. 1004.

70. Stokes v. Stokes. 172 N. Y. 327. 65 N.

E. 176.

80. Alexander v. Von Koehring [Tex. Civ.

App.] 77 S. W. 629; Seidschlag v. Antioch. 207

Ill. 280. 69 N. E. 949; New Omaha Thompson

Houston E. L. Co. v. Rombold [Neb.] 97 N.

W. 1030: Reid v. Detroit Ideal Paint Co.

[Mich.] 94 N. W. 8. On open account. Grif

fin v. Brock [Miss] 33 So. 968. Negligence.

Behl v. Phila.. 206 Pa. 329. Execution of

deed. Glover v. Gasque [5. C.] 45 S. E. 113.

Where mailing of a letter is asserted by the

sender, but receipt is denied by the addres

see. its receipt is a question of fact. Lee v.

Huron Indemnity Union [Mich.] 97 N. W. 709.

Evidence of age of party. Hancock v. Cath

olic Benev. Legion [N. J. Err. & App.] 55 Atl.

246. Where there is evidence upon which

either of two theories might be sustained.

the question is for the jury. Question as to

whether plaintiff was thrown or jumped

from car. Lucas v. Marquette City 8: P. I.

R. Co. [Mich.] 98 N. W. 980.

81. Chesapeake & N. R. Co. v. Ogles. 24

Ky, L. R. 2160. 73 S. W 751: Morrow \'. Pull
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different inferences may fairly be drawn from the evidence.” More than a scintilla

of evidence for plaintiif requires submission of the issue.“ The weight of testi

mony," or preponderance of evidence," or credibility of witnesses or evidence,

must be determined by the jury,“ unless the evidence is such as to require the

interpretation of the court.“ Questions of fact depending on interpretation to

be given disputed facts and inferences are for the jury.“ Materiality of evidence

is a question of law,” and when the competency of evidence depends on certain

preliminary facts, such facts are for the court.“0 '

Particular facts or £ssues.—From the application of these rules it follows

that the existence of a contract,”1 the character of a contract as conscionable,”

the breach of a contract,” and its cancellation by mutual consent,“ are questions

of fact, unless determination of the breach involves interpretation of the contract,

when it is a question of law.“ Execution of an instrument on controverted facts

is for the jury.” The legal effect of a writing or instrument," its interpreta

tion without extraneous evidence,” or latent ambiguity” is a question of law,

but if the language is capable of more than one inference, and the inferences de

man Palace Car Co., 98 Mo. App. 951, 73 S. W.

281. Evidence tending to show negligence

in personal injurle will carry the issue to

the Jury. Anderson v. Pierce [Kan] 74 Pac.

638.

82. Hagan v. Sons. 174 N. Y. 317, 66 N. E.

973; Allen v. Cerny [Neb.] 94 N. W. 151; Wa

ger v. Lamont [Mich.] 98 N. W. 1. That evi

dence of a party is conflicting will not war

rant retusal to submit it to the Jury where

it is sufl‘lcient to require submission. Chi

cago Union Traction Co. v. Browdy, 206 Ill.

615, 69 N. E. 570.

83. Coble v. Humnes, 132 N. C. 399. Sum

eiency of evidence as to the cause of an

accident to a brakeman. Oglesby v. Missouri

Pac. R. Co., 177 M0. 272, 76 S. W. 623. Suffi

ciency of evidence as to claim to ownership

of property. Brown v. Bayer [Minn] 97 N.

W. 736. Some evidence of a claim in an ac

tion for wages is sufficient to take the case

to the Jury. McCrystal v. O‘Neill, 86 N. Y.

Supp. 84.

84. Van Gaasbeek v. Staples, 85 App. Div.

[N. Y.] 271; Nickey v. Zonker. 31 Ind. App.

67 N. E. 277. Inconsistencies between tes

timony of a witness on a former trial and

the present trial are for the jury. Galveston,

II. 8: S. A. R. Co, v. Butchek [Tex. Civ. App.]

78 S. W. 740.

85- Morrow v. Pullman Palace Car Co., 98

Mo. App. 351, 73 B. W. 281. On circumstan

tial evidence, the Jury must choose as be

tween two equally plausible conclusions.

Chicago, R. 1. & P, R. Co. v. Wood, 66 Kan.

613. 72 Fee. 215.

80. Hinson v. Postal Tel. Cable Co., 132

N. C. 460; Nickey v. Zonker, 31 Ind. App. 88,

67 N. E. 277. O! motorman who has run a

car into a. wagon. Fisher v. Union R. Co., 86

App. Div. [N. Y.] 365.

81. Dalton v. Poplar Bluff, 173 Mo. 39, 72

S. W. 1068.

88. Molloy v. U. S. Exp. Co.. 22 Pa. Super.

(it. 173.

so. Nickey v. Zonker, 31 Ind. App. 88. 67

.\'. E. 277.

00. Snooks v. Wingfleld, 52 W. Va. 441.

91. Legal sale of liquors. McWhorter v.

Bluthenthal, 136 Ala. 568; Muller v. Kelly [C.

C. A.] 125 Fed. 212. Whether there is a con

tract tor sale of lands in an action by the

prospective vendee to recover money deposit

ed with persons conducting the negotiations.

Alexander v. Von Koehring [Tex. Civ. App.]

77 S. W. 629. Where there was some evidence

of a contract and the parties tried the case

on the theory that a. certain writing did not

contain all the contract. the case will not be

taken from the jury. Johnson v. San Juan F.

& P. Co.. 81 Wash. 238, 71 Pac. 787. The ex

istence 01‘ a contract for services with one

deceased is for the jury, whether the evi

dence is contradicted or not. Speck v. Ber

liner. 85 N. Y. Supp, 370. Whether a note is

placed in an attorney's hands so as to enti

tle him to fees. Rogers v. O'Barr [Tex. Clv.

App.] 76 S. W. 593.

92. Muller v. Kelly [C. C. A.] 125 Fed. 212.

93- Alexander v. Von Koehrlng [Tex. Clv.

App.] 77 S. W. 629. Whether the escape oi.’

smoke and sewer gas into a leased apart

ment was an eviction, and the cancellation

of the lease and surrender of the premises

are tact. Call v. Case, 84 N. Y. Supp. 166.

94. Whethera contract under which plain

tii'ls were to procure insurance for defendant

was canceled by mutual consent is held, on

facts stated. McDonnell v. Keller Mfg. Co.

[Minn.] 96 N. W. 785. .

95. Whether failure of a party to a con

tract to buy all stock owned by another is

a breach thereof is a pure question of law.

Stokes v. Stokes, 172 N. .Y. 327, 65 N. E. 176.

98. Glover v. Gasque [8. C.] 45 S. E. 113.

97. Eddy v. Bosley [Tex. Civ. App.] 78 S.

W. 565. Sufficiency of deeds to embrace lands

and to pass title. Rountree v. Thompson.

30 Tex. Civ. App. 595, 72 S. W. 69. Whether

certain correspondence between parties dis

closes a settlement at a certain time is for

the court. Dobbs v. Campbell, 66 Kan. 805,

72 Pac. 273.

OS. Snooks V. Wingfleld, 52 W. Va. 441.

Papers admitted in evidence must be con

strued by the court and the jury instructed

as to their meaning and effect. Schllausky v.

Merchants' & M. F. Ins. Co. [Del.] 55 At].

1014.

99. Ashcraft v. Cox, 25 Ky. L. R. 1303, 77

S. W. 718. The nature of a contract tree

from ambiguity and clearly showing the in

tention of the parties cannot be submitted.

Russell & Co. v. McSwegan, 84 N. Y. Supp.

614.
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pend on controverted facts,‘ or where parol conflicting evidence was (given without

objection to explain its terms,2 or where the contract is ambiguous in terms, the

issue must be submitted to the jury.‘ Application of a description in a deed is

for the jury.‘ The terms of an oral contract will be determined as facts.5 Where

there are no terms as to particular items the jury may settle the terms.‘

The existence of a partnership," whether a certain place is a highway,' wheth

er certain scts constituted a nuisance,“ the existence of fraud or misrepresenta

tion," the title or ownership of property,11 the status of persons as licensees or

trespassers," notice actual or imputed," the payment of an obligation,“ the

competency of a person to make a will,“ the existence of an agency,“ the extent

of an agent’s authority," or the ratification of an agent’s acts,“ are questions of

fact; but whether goods were purchased from one as principal or agent cannot be

submitted on evidence of agency only.“ The existence of a settlement is a ques

tion of fact,” unless it involves interpretation of writings.“ Whether a prosecu

1. Glover v. Gasun [8. C.] 45 S. E. 118.

Where conclusions are to be drawn from

correspondence in connection with other

facts and circumstances, the issue is prop

erly given to the jury, though the construc

tion of written instruments is ordinarily lor

the court. Rankin v. Fidelity Ins., T. d: S. D.

Co.. 189 U. S. 245. 47 Law. Ed. 792. Whether

a. pledges of national bank stock is estopped

to deny personal liability as a. shareholder,

by statements as to such relation in letters

to the bank officers who understood the

pledge. is for the jury. Id. As distinguished

from the rule reQuiring courts to determine

the meaning of documentary evidence. Carp

v. Queen Ins. Co. [Mo App.] 79 S. W. 767.

2. Rochester & P. C. d: I. Co. v. Flint, 84

N. Y. Supp. 269.

3. Durand v. Heney [Wash.] 78 Fee. 776.

4. Snooks v. Wingficld, 62 W. Va. 441.

5. Whether defendant insurance company

is entitled to credit for application fees in

an action by an agent under oral contract

of employment to recover balance of salary.

Lee v. Huron Indemnity Union [Mich.] 97 N.

W. 709.

& Where there is no agreement fixing

wages shown in a suit for services, the value

thereof in each of different kinds of employ

ment is a question of fact. Leidlgh v. Kee

ver [Neb.] 97 N. W. 801.

7. In an action against several as part

ners. whether defendant's failure to deny

connection with the firm was an admission

of membership is for the jury. Sumner v.

Gardiner, 184 Mass. 433, 68 N. E. 860. And

see Partnership.

8. On conflicting evidence as to user and

dedication. Seidschlag v. Antioch, 207 Ill.

280. 69 N. E. 949. And see Highways and

Streets.

9. A display of fireworks by a city. Lan

dau v. New York. 90 App. Div. [N. Y.) 50.

10. Whether statements of a bank cashier

to a fidelity company in negotiating for a

bond are true. First Nat. Bank v. U. S. F.

& G. Co. [Tenn] 75 S. W. 1076. Fraud de

pending on circumstances, motive, intent,

and inferences from circumstantial evidence

is a question of feet under proper instruc

tions. Brown v. Bayer [Minn.] 97 N. W. 736.

And see Fraud and Undue Influence.

11. Sufficiency of possession for the period

to constitute adverse possession. Johnson v.

Brown [Wash] 74 Pac. 677; Kelly v. Palmer

[Minn.] 97 N. W. 578. The quetion of intes

tate's ownership of property in view of an

assignment by him. on uncontradlcted tes

timony of defendant's wife, to declarations

of another. and admissions of intestate, was

for the jury. Van Gaasbeek v. Staples, 85

App. Div. [N. Y.] 271.

13. The status of a brakeman injured

while in the caboose of his train waiting for

it to be made up in the yards, while not that

of a trespasser or licensee, is for the jury

where his duties do not begin until his train

is made up. Chicago, R. I. k T. R. 00. v.

Oldridge [Tex. Civ. App.] 76 S. W. 581.

13. Time sufficient to charge a city with

notice of a defect in a treat is ordinarily a

question of fact. Holitsa v. Kan. City [Kan.]

74 P110. 594.

14. Whether a certificate of deposit had

been paid 26 years after date or the pre

sumption of payment in all cases where lim

itations do not apply must be determined by

the jury. Rosenstock v. Dessar, 85 App. Div.

[N. Y.] 601. The payment of an insurance

premium is a question of fact on conflicting

evidence as to payment and cancellation or

the policy. O'Connell v. Fidelity & Casualty

Co.. 87 App. Div. [N. Y.] 306.

15. Where a delusion existed in the mind

of a testntor before making a will, whether

the will was executed in consequence of the

delusion. Safe Deposit 8: Trust Co. v. Lange

[Pa.] 66 Atl. 1081. And see Wills.

10. Wilson v. Huguenin, 11'! Ga. 548.

see Agency, 1 Curr. Law, p. 48.

11. Agent's authority under power con~

ferred. Anderson v. Adams, 43 Or. 621, 74 Pac.

215. The extent of a selling agent's author

ity to accept other payment than money is

fact on evidence tending to show such au

thority. New Orleans Coflee Co. v. Carly

[Neb.] 95 N. W. 1017.

18. Wilson v. Huguenin. 117 Ga. 546.

10. New Orleans Coifee Co. v. Cady [Neb.]

95 N. W. 1017.

20. The settlement In good faith of a

judgment against a contractor and a city by

the city is fact in an action on the contract

or's bond. New York v. Baird, 176 N. Y.

269, 68 N. E. 864.

21. Dobbs v. Campbell.

Pac. 273.

And

60 Ken. 805, 72
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tion is malicious is a question of fact," though ordinarily, whether certain facts

showed probable cause for arrest is a question of law.“

The presence of negligence,“ or contributory negligence,“ in personal injury

cases, the proximate cause'of the injury," or assumption of risk by a servant,“7

:2. Whether a. writ of sequestration was

wrongfully or maliciously sued out is fact.

Rogers v. O'Baw [Tex. Civ. App.] 76 S. W.

593. More than a. scintilla of evidence in fa.

vor of plaintiff in malicious prosecution re—

quires submission to the jury. Cable v. Huf

fines, 132 N. C. 399. And see Malicious Pros

ecution, 2 Curr. Law, p. 767.

28. But where defendants have requested

special findings substantially including the

issue, they cannot complain of its submis

sion. Bank of Miller v. Richmon [Neb.] 94

N. W. 998.

24. Anderson v. Pierce [Kan] 74 Fee. 638;

City TrustI S. I). & S. Co. v. Fidelity & Cas

ualty Co., 58 App. Div. [N. Y.] 18; Economy

L. & P. Co. v. Hiller. 203 Ill. 518, 68 N. E. 72;

Jones v. Bunker Hill & S. M. & C. Co., 124 Fed.

675; Thomas v. Wheeling Elec. Co. [W. Va.]

48 S. E. 217. Negligence of master. Gandie

v. Northern Lumber Co. [“'ush.] 74 Pac. 1009.

Where ordinary minds could differ. the ques

tions of negligence and contributory negli

gence are ones of fact for the jury. Ques

tion as to whether or not there was negli<

genes in allowing, and contributory negli—

gence in prematurely alighting from train.

Baltimore & P. R. Co. v. Jean [Md.] 67 Atl.

540. Negligence of a. city as to care of its

streets where evidence as to the cause of

death of a traveler is conflicting. Behl v.

Phila., 206 Pa. 329. The question whether or

not a. stump has remained in a street so long

a time that the municipal authorities should

have taken notice of its presence there is

one of fact for the jury. Huntington v.

Lusch [Ind. App.] 70 N. E. 402. The ques

tion as to whether or not a stump in a street

is such a thing as is liable to frighten a

horse is a. question of fact for the jury. Id.

Whether ice was an obstruction on a street

making it unsafe for travel so as to make the

city liable for injuries is for the jury on evi

dence of ice formed thick on the sidewalk

from water flowing from an eavespout on an

adjoining house. Quinlan v. Kan. City [Mo.

App.] 78 S. W. 660. Collision on highway.

Neal v. Randall, 98 Me. 69; Morgan v. Ple

shek [Wis.] 97 N. W. 916. Negligence of a.

motorman in running an electric car so as

to strike a. truck and injure a person sitting

on the platform. Seller v. Market St. R. Co.,

139 Cal. 268. 72 Pac. 1006. Whether failure

to give warning at an overhead railroad

crossing is negligence. Chesapeake & N. R.

Co. v. Ogles, 24 Ky. L. R. 2160, 73 S. W. 751.

Whether the jerk of a. mixed train was un

usual or unnecessary is fact in an action for

injuries to one while riding in the baggage

car. Chesapeake & 0. R. Co. v. Jordan, 25

Ky. L R. 674, 76 S. W. 145. Whether a. rail

road company was negligent in keeping live

stock on cars for 32 hours without an oppor

tunity to unload and care for them. St. Louis

B. W. IL Co. v. Dolan [Tex. Civ. App.] 77 S.

W. 415. In an action for damages to live

stock from delay in shipment. where the

necessity of the delay was left to the jury

at defendant's request, the verdict for plain

tiff on that issue was conclusive. McCrary v.

Mo., K. 8: T. R. Co., 99 Mo. App. 518, 74 S. W.

2. See, also, Negligence, 2 Curr. Law, p. 996;

Master and Servant. 2 Curr. Law. p. 801.

25. Hartrich v. Hawes, 202 Ill. 384, 67 N.

E. 13; South Omaha v. Taylor [Neb.] 96 N. w.

209. Of servant. Gaudie v. Northern Lumber

Co. [Wash.] 74 Pac. 1009. Where want of or

dinary care is not clearly established, the

question of contributory negligence is for the

jury. Defective sidewalk. Strack v. Mll

waukee [Wis.] 98 N. W. 947. Whether dan

ger from use of an appliance was .0 appar

ent as to warn a person of ordinary prudence

with knowledge of its condition is for the

jury where a servant knew the condition of

an appliance with which he was working.

Hartrich v. Hawes, 202 Ill. 334, 67 N. E. 18.

Issue as to whether or not the plaintii'tI was

of such immature years and so wanting in

intelligence as that he could not appreciate

the danger of getting upon and riding on the

front platform of a trolley car, held an issue

of fact, and properly submitted to the jury.

Denison 8: B. R. Co. v. Carter [Tex. Civ. App.]

79 S. W. 320. Of an employe familiar with

rules of the shop requiring inspection of ap

pliances and places for work. Galveston, H.

8!. S. A. R. Co. v. Butchek [Tex. Civ. App.] 78

S. W. 740. Where the question whether a

servant's injury is due to his own negligence

or to the condition of the place for work,

and, if the latter. whether the master is re

quired to take precautions to protect the

servant, are open to doubt, the jury's verdict

is conclusive. Jones v. Bunker Hill & S. M.

& C. Co., 124 Fed. 675. Collision in highway.

Morgan v. Pleshek [Wis.] 97 N. W. 916. In

driving on railroad track. International 8:

G. N. R. Co. v. Ives [Tex. Civ. App.] 78 S. W.

36. As to injuries from electric wires. Econ

omy L. & P. Co. v. Hiller, 203 Ill. 518, 68 N.

E. 72. In getting on a moving elevated train,

or oi.‘ negligence of the employee in starting

the train. Brown v. Manhattan R. Co.. 82

App. Div. [N. Y.] 222. In riding on the plat

form of an overcrowded railroad car, where

the passenger’s ticket is good only for that

train and the evidence as to the sufficiency

of accommodations by the company is con

flicting. Pa. Co. v. Paul [C. C, A.] 126 Fed.

157. Of a boy of 14 under certain conditions.

Anderson v. Pierce [Kan] 74 Pac. 638. Of a.

boy of 13 in sitting on the platform of an

electric car, resting his foot on the lower

step. Seller v. Market St. R. Co., 139 Cal. 268.

72 Pac. 1006. In alighting from street car and

passing behind it in front of car going in

opposite direction. Reed v. Metropolitan St.

R. Co., 87 App. Div. [N. Y.] 427. Suificiency

of a barrier along a. city viaduct to warn

passers of increased danger so as to make

plaintiff guilty of contributory negligence.

Feldkamp v. Kan. City [Kan.] 75 Fee. 464.

Care of child killed by train. O‘Brien v, \Vis.

Cent. R. Co. [Wis.] 96 N. W. 424. Sufficiency

of evidence to carry case to jury. Benjamin

v. Metropolitan St. R. Co.. 84 N. Y. Supp. 458.

And see Negligence, 2 Curr. Law. p. 996;

Master and Servant, 2 Curr. Law, p. 801.

26. Where a pedestrian was injured by

slipping while stepping around a hole in a

plank sidewalk. Browri v. Chillicothc [Iowa]
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the relation of fellow-servants," or the sufficiency of precautions by master against

injury to servants under statutory requirements,”° are questions of fact. The

rule applies to negligence and contributory negligence in loss of goods."

QUIETING TITLE.

51. Chancery and Statutory Remedies

and Rights (1308).

A. Quieting Title and Statutory Equiv

alents (1370).

5 2. “'hnt is n Cloud or Conflicting Claim B. Determination of Conflicting Claims

(1369). to Real Property (1375).

‘3. Procedure (1870).

§ 1. Chancery and statutory remedies and rights. Nature and office. Form

or nature of proceedings—The procedure to quiet title was originally a suit in

equity to remove a cloud and this form of remedy is still preserved in many states,

but it has generally been extended in its scope by statutes prescribing a remedy which

is in eiiect the equivalent of the chancery proceeding, and in some states an entirely

new form has-been adopted in the nature of an action to determine conflicting

claims. Besides these distinct forms, in proper cases a cloud may be removed or

an adverse claim determined, as incidental to some other equitable or statutory

proceeding." Equity will in proper cases afiord relief against what might become

a cloud if allowed to proceed,“2 but Such is not a proceeding to remove clouds. One

in possession under writ of restitution is not a “tenant” against whom the remedy

does not lie to procure an eviction." In some jurisdictions, a special statutory rem

edy is given for the adjudication of conflicting claims to water rights.“ Equitable

relief against an invalid deed does not depend on fraud, accident or mistake."

The statutory remedies are usually cumulative."° An action for damages for ob-~

struction of plaintiff’s canal running through defendant’s land is not one to quiet

title."

98 N. W. 502. But the burden being on plain

tii’t, a verdict may be directed where there

is no substantial evidence. Cole v. German

S. 8: L. Soc. [C. C. A.] 124 Fed. 113. Colli

sion on highway. Neal v. Randall. 98 Me. 69.

27. Gaudie v. Northern Lumber Co.

[Wash.] 74 Pac. 1009.

28. The question of whether certain em

ployee were fellow-servants is for the jury

unless the evidence is undisputed. when the

court may determine. Gayle v. Mo. C. 8: F.

Co., 177 M0. 427, 78 S. W. 987.

29. The sufficiency of couplings on a car

used in interstate commerce under require

ments of a Federal law [Act Cong. Mar. 2.

1893, c. 196. 27 St. 531]. Kan. City, M. 8: B.

R. Co. v. Flippo [Ala] 35 So. 457.

30- Loss of belongings by passenger on

sleeping car. Morrow v. Pullman Palace Car

Co., 98 Mo. App. 351, 73 S. W. 281. Whether

an ordinance is unreasonable and oppressive

under existing circumstances and contempo

raneous conditions is for the court. Chicago

v. Brown, 205 ill. 568. 69 N. E. 65.

81. A cloud on the title may be removed

in a suit to declare title because of destruc

tion of records. South Chicago Brew. Co.

v. 'l‘avior, 205 iii. 132. 68 N. E. 732. As inci

dental to creditor‘s bill to set aside fraudu

lent conveyance. Spcar v. Spear. 97 Me.

498. In partition. the court. having statutory

power to determine conflicting titles, is not

limited to the chain 0! title of claimants,

but may consider other claims of title de

rived from other sources alleged to he clouds

on their title [Partition Act, 5 39 (3 Starr d:

C. Ann. St. 1898 [2d Ed.] p. 2925)]. Glos v.

Carlin. 207 Ill. 192, 69 N. E. 928. See, also.

Partition. 2 Curr. Law. p. 1097.

82- See Injunction. 2 Curr. Law, p. 397:

Cancellation of Instruments. 1 Curr. Law, p.

413; Retormation of Instruments; Taxes;

Executions. 1 Curr. Law, p. 1178; Judgment.

2 Curr. Law, p. 581, and the like.

88. The issuance of a. so-called writ of

restitution does not render one in possession

and against whom an action to quiet title

and recover possession is brought a tenant

within the exception of 2 Ball. Ann. Codes

& St. Q 5500. Snyder v. Harding [Wash.]

75 Pac. 812.

84. See Waters and Water Supply: Bear

Lake County v. Budge [Idaho] 75 Fee. 614.

85. Complainant had quit-claim deed and

grantor had afterwards given warrantydccd

to defendant. McLeod v. Lloyd. 43 Or. 260,

71 Pac. 795, 74 Pac. 401.

86. The statutory remedy to quiet title

in Pennsylvania is not eXciusive but cumu

lative and either party may sue in equity or

the vendee may sue in ejectment or for dam

ages for breach of contract [Act June 10.

1893 (P. L. 415)]. Uilom v. Hughes. 204

Pa. 305. The statutory remedy for cancel

lation of a lis pendens in Washington is

cumulative only and the owner or property

against which it has been filed may also

sue to remove it as a cloud on title [2 Bali.

Ann. Codes & St. 5 4487. 5521]. King v.

Branscheid. 32 \Vash. 634, 73 Pac. 668.

37. Under Const. art. 6, i 5. requiring

such actions to be commenced in the county
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_ Who may sue—Unless it be held that his possession or interest is not suffi

cient, smt to quiet title may be brought by an administrator or executor" or by a

trustee.”

streets.“

A reversioncr may sue in equity.“

All parties in interest may join.“

A city may sue to quiet title to

An equitable action to quiet title

may be maintained by any one in actual possession of the premises when the suit

is instituted.“ An administrator may sue to determine adverse claims,“ but

claimant under a void deed cannot sue in his own name.“

Possession is necessary to the suit in equity to quiet title," but not where ex

trinsic evidence is necessary to establish invalidity of an adverse claim," and an

exception is sometimes made in the case of wild, unoccupied or unimproved land,“

and the rule has been held not to apply where defendant unlawfully obtained pos

session after death of the owner.“ The requirement may be waived.“ Generally,

statutes prescribing a remedy equivalent to the equitable suit to quiet title require

possession,“ but such statutory requirement may be dispensed with where the suit

could be brought in equity by one not in possession.“ In the statutory proceeding

where the land is situated. Miller v. Kern

County Land Co.. 140 Cal. 132, 73 Pac. 836.

88. Pending administration, an executor

or administrator entitled to possession may

sue to quiet title to lands of decedent.

Blakemore v. Roberts [N. D.] 96 N. W. 1029.

89. Bryan v. McCann [W. Va.] 47 S. E.

143. That a deed to one in his own name

is actually in trust for another will not

prevent the grantee from suing to remove

a cloud from the title. McLeod v. Lloyd, 43

Or. 260. 71 Pac. 795, '14 Pac. 491.

40. Having no right to possession, he has

no legal remedy. Keyes v. Ketrick [R. 1.]

56 Atl. 770.

41. Under a statute allowing cities to

sue and be sued and to establish, lay out,

etc., streets. 9. city may maintain an action

to recover possession of and quiet title to

land claimed as a public street [1 Bali. Ann.

Codes & St. 5! 925, 938, subd. 4]. City of

Port Townsend v. Lewis [Wash] 75 Fee.

982.

42. Where a. husband and wife own prop

erty as a community and the community

owns it jointly with another. all may join

to recover possession of and quiet title to

land. Snyder v. Harding [Wash] 75 Pac.

812.

43. Mitchell v. Einstein, 42 Misc. [N. Y.]

358.

44. An administrator entitled to posses

sion and control of realty and to receive

rents and profits for administration may

sue to determine adverse claims to the realty

[B. & C. Comp. §§ 516, 1147]. Ladd v. Mills

[Or.] 75 Pac. 141.

45. But the grantor may sue for the

grantee's use. The deed was invalid under

Rev. Code. § 7002; the grantor is the real

party in interest under Rev. Codes, § 5221.

Galbraith v. Paine [N. D.] 96 N. W. 258.

46. Cocke v. Copenhaver [C. C. A.) 126

Fed. 145; Clem v. ltleserole [Fla.] 32 So. 783;

Sansorn v. Blankership, 53 W. Va. 411; Ellis

v. Feist [N. J. Eq.] 56 Atl. 369. A bill of

equity to quiet title or to remove a. cloud

therefrom is not generally maintainable by

one having a legal title. but who has been

ousted of possession. Cahill v. Cahill [Conn.]

57 Atl. 284. Bona flde purchasers of lands

forfeited by a. railroad company, not in pos

session or who have not asserted their

rights, under the Federal statutes to pur

chase the lands, cannot sue to quiet title

against adverse claimants. Right of pur

chase under Act March 3, 1887 (24 Stat.

556, c. 376). San Jose IA- & W. Co. V. San

Jose Ranch Co., 189 U. S. 177, 47 Law. Ed.

765. A claimant out of possession, after con

veying his title to the holder of the adverse

title in possession, cannot sue the grantor 0f

the adverse title in equity to remove the

title as a cloud on the title he conveyed.

Zinn v. Zinn [W. Va.] 46 S. E. 202. An

execution purchaser out of possession can

not sue in equity as against one in posses

sion to set aside a. prior conveyance by the

judgment debtor. fraudulent against cred

itors. Ropes v. Jenerson [Fla.] 34 So. 955.

There is an adequate remedy at law. Nei‘f v.

Ryman, 100 Va. 521; Ellis v. Feist [N. J. Eq.]

56 Atl. 369.

47. Casgrain v. Hammond [Mich.] 96 N.

W. 510.

48. Clem v. Meserole [Fla] 32 So. "3.

40. Letson v. Letson, 81 App. Div. [N. Y.]

556.

50. Stipulation by defendant for trial be

fore a master waives the objection that

plaintiff was not in possession. Sanders v.

Riverside [C. C. A.] 118 Fed. 720. Where

defendant in an action to quiet title an

swered, setting up paramount title in him

self and failed to sustain the claim on trial,

he is estopped to deny plaintiff‘s right to

sue for want of possession. Mosier v. Mom

sen [0kl.] 74 Pac. 905.

51. Meeker v. Warren [N. J. Eq.] 57 Atl.

421. Statutory bill to determine claims to

land and to quiet title [Code 1896, §§ 809

813]. Smith v, Gordon, 136 Ala. 495. An

action to quiet title will not lie in New

York unless plaintiff or his grantor is

shown to have been in possession for a.

year before suit (Code Civ. Proc. §§ 1635.

1639); nor can a suit to determine an ad

verse claim to land be sustained as a suit

to remove a cloud without such possession

where the title is all of record and extrinsic

evidence is unnecessary. Lewis v. Howe. 174

N. Y. 340, 66 N. E. 975, 1101.

52. “'here plaintiff cannot show invalid

ity of a trust in land in which she was in

terested as heir of the grantor, except by

evidence outside the record, she could sue

to remove the trust as a cloud on her title.

though not in actual possession. The statute
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to determine adverse claims, possession is not usually required.” A state statute

cannot give a Federal court jurisdiction when defendant is in possession.“

Actual physical possession is not necessary,“ but one must be rightfully in pos

session."

Title in complainant is a prerequisite in both the suit in equity and the statutory

equivalents thereof,”1 except as otherwise provided by statute,“8 and the same rule

applies in action to determine adverse claims.“

extends rather than limits the jurisdiction

[Rev. St. 1878, i 3186]. Casgrain v. Ham

mond [Mich.] 96 N. W. 510.

58. Missouri. Field V.

Pav. Co., 117 Fed. 925.

New York, where plaintiff holds the legal

title and sues to determine adverse claims

[Code Civ. Proc. 5 1638]. Whitman v. New

York. 86 App. Div. [N. Y.] 468; Mitchell v.

Einstein, 42 Misc. [N. Y.] 358.

Connecticut. Gen. St. 1902, § 4053, pro

viding for actions to determine adverse

claims to real estate, does not authorize

the maintenance of such an action while

a. suit in ejectment to obtain possession

of the same property is pending in the

same court between the same parties. Ca

hiil v. Cahiil [Conn.] 57 Atl. 284.

54. U. S. Rev. St. § 723, prevents juris

diction on bill and answer, where the bill

alleges possession which the answer denies

and alleges possession in defendants. Gib

erson v. Cook. 124 Fed. 986. Averment of

possession in complainant is necessary to a

bill to quiet title in the Federal courts,

though one not in possession may sue in

the state court. Boston & M. Consol. C. &

8. Min. Co. v. Mont. Ore Purchasing Co.,

188 U. 8, 632. 47 Law. Ed. 626; 10., 188 U. S.

645, 47 Law. Ed. 634: Same v. Chile Gold Min.

Co., Id. But see Field v. Barber Asphalt

Pav. Co., 117 Fed. 925.

55. Plaintiff need not actually live on or

he on the land. Maggs v. Morgan, 30 Wash.

604, 71 Pac. 188. One having a contract for

sale and in possession to build on the prop

erty holds possession analogous to that of a

tenant. so that the owner may sue [2 Ball.

Ann. Codes & Sts. ! 5521]. Bigelow v. Brewer,

29 Wash. 670. 70 Pac. 129.

56. W'ronizful forcihle possession is insuf

ficient. Hughey v. Winborne [Fish] 83 So.

249.

57. Cooke v. Copenhaver [C. C. A.]. 126

Fed. 145; South Chicago Brew. Co. v. Tay

lor, 205 Ill. 132, 68 N. E. 732. Possession by

defendant irrespective of title is sufllcient

defense in a. suit to quiet title where plain

tiff shows no titie in himself. White v. Mc

Gilliarrl. 140 Cal. 654, 74 Pac. 298.

Suiiicieucy: One filing a homestead claim

and in possession but without title cannot

quiet the title as against one claiming an

interest. Moore v. Halliday, 43 Or. 243, 72

Pac. 801. One entitled to redeem from a

tax sale has sufficient title to sue to set aside

the sale or deed on offer to pay tax. penal

ties and interest. South Chicago Brew. Co.

v. Taylor, 205 Ill. 132, 68 N. E. 732. The

wife may defend her statutory inchoate in

terest in her husband's realty in an action

against both to quiet title. Interest under

Gen. St. 1894. i 4471; this though she might

not sue to recover such interest before the

husband's death. Minneapolis & St. L. R.

Co. v. Lund [Mlnn.] 97 N. ‘W. 452. Title de

rived for purpose of bringing suit held suf

ficient. McLeod v. Lloyd, 43 Or. 260, 71 I’ac.

Barber Asphalt

795, 74 Pac. 491. Complainant need only show

a title good as against the holder of the

cloud. South Chicago Brew. Co. v. Taylor,

205 Ill. 132. 68 N. E. 732. Where defendant

set up paramount title and the parties did

not claim from a common source, plaintiff

cannot recover without showing that he

deraigned title from the government. Weeks

v. Cranmer [S. D.] 95 N. W. 875.

Equitable title is sufficient. Assignee for

creditors has the equitable title and may

recover, though the acknowledgment of his

deed bore no seal of the notary and was

not certified [1 Ball. Ann. Codes & St. 5!;

4528, 6608]. Bloomingdale v. iVeii, 29 Wash.

611, 70 Pac. 94. Interest as trustee is sum

cient title. McLeod V. Lloyd, 43 Or. 260, 71

Pac. 795, 74 Pac. 491.

Sufllciency o! evidence of plaintifl’s title.

White v. McGilliard. 140 Cal. 654, 74 Fee.

298; Garland v. Foster County State Bank.

11 N. D. 874. 92 N. W. 452. Evidence in ac

tion to quiet title to a spring on government

land. to show plaintiff's prior appropriation.

Orient Min. Co. v. Frecltieton [Utah] 74

Pac. 652. To support findings that a deed

on which the action was brought was with

out consideration, was, in fact, executed a

day after it purported to be, and was not

made in good faith as against a lis pendens.

Bigelow v. Brewer, 29 Wash. 670. 70 Fee.

129. To show adverse possession by plain

tift and to entitle him to a decree. City of

South Omaha v. Ford [Neb.] 98 N. W. 665;

City of South Omaha v. )Ieehan [Neb.] 98

N. W. 691.

Adverse h'olding by plaintiff. Flanagan

v. Mathieson [Neb.] 97 N. W. 287. Proof of a

parol gift of land from father to son fol

lowed by immediate possession and of ad

verse possession based thereon will rebut

a. presumption that, because of the relation

of the parties. possession was permissive.

Malone v. Malone, 88 Minn. 418, 93 N. W’.

606. Payment of purchase money for a

townsite lot on public lands will be pre

sumed from conveyance [St. 1867-68. p. 696,

§ 24]. Callahan v. James [Cal.] 71 Pac. 104.

Complaint cannot be dismissed in a suit to

quiet title to mortgaged premises where

plaintiff had prima facie ownership in the

note and mortgage because of partnership

transactions, there was no objection by cred

itors or the administrator of the deceased

partner to the failure to settle the partner

ship, and defendant claimed no interest in

the note and mortgage. Grether v. Smith

[S. D.] 96 N. W. 93. Evidence of perform

ance of an oral family settlement hold in

snillcient. Nordman v. Meyer. 118 Iowa.

508. 92 N. W. 693. A finding in an action

to quiet title that a lost deed from a pat

entce to the plaintiff covered the land was

proper where it was not produced but loss

was shown, and it was proven that plaintiff

and his grantor claimed title for nearly

fifty years without objection from the pat
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Defenses—Defendant may set up paramount title,“0 or that he is a bona fide

owner.“1 Defendant is not guilty of laches where he defended his title as soon as

assailed and made no delay which does not as well apply to plaintiff."

g2. What is a cloud or conflicting claim.—A cloud has been defined to be

“the semblance of a title, either legal or equitable, or a claim of an interest in lands

appearing in some legal form, but which is in fact unfounded or which would be

inequitable to enforce” ;°' but a mere claim which might be asserted is not a cloud

where it does not appear that there is anyone in being who might assert it.“

ments which are apparently liens are clouds.“

Judg

A title derived through judicial

proceedings which are merely erroneous but not void is not a cloud, but is good as

against one assailing it collaterally.“

invalidity does not appear on the face.“8

Conveyances and incumbrances beyond the power of the maker to
certificates.m

entee or his heirs. Combs v. Combs, 24 Ky.

L. R. 1691. 72 S. W. 8. To show land was

plaintiff's homestead. Best v. Grist [Neb.] 95

N. W. 836. A deed regular in form to plaintiff

as administrator, purporting to be in lieu of

a deed delivered to the testator in his lite

time. but lost before record. is sufficient

evidence of title in an action to determine

the adverse claim of one who does not

claim a. valid title. Ladd v. Mills [Or.] 75

Fee. 141.

58. A clear legal and equitable title is

necessary to bring a suit in equity to remove

a cloud on title unless the statute provides

otherwise. Alleged necessity for account

ing will not give jurisdiction. Bearden v.

Benner, 120 Fed. 690.

59. One holding an executory contract to

buy land cannot secure its construction by

the court by a. statutory action to determine

adverse claims [Code Civ. Proc. Q 738]. Coop

er v. Birch. 137 Cal. 472, 70 Fee. 291.

Sufficiency: A deed from one out 01! pos

session or not shown to be the owner will

not establish title in an action to determine

adverse claims; reliance being placed on

proof of proper title, the chain must be

from the original patentee. Cartwright v.

Hall, 88 Minn. 349. 93 N. W. 117. Sufficiency

of powers of attorney, in action to deter

mine adverse claims to constitute assign

ment or transfer of Sioux half-breed scrip.

Buffalo L. & E. Co. v. Strong [Minn.] 97 N.

W. 576. One claiming under void deed has

not sufficient title. Galbraith v. Paine [N.

D.] 96 N. W. 258.

00. Sumdency of evidence. Collier v.

Alexander [Ala] 86 So. 367; Ward v. Tall

man [N. J. Eq.] 65 Atl. 225; Callahan v.

James [00.1.] 71 Pac. 104. To sustain finding

that defendant claimants were not heirs of

deceased through whom plaintiffs claim title.

Kosmeri v. Mueller [Minn.] 9'! N. W. 660.

Adverse possession. South Chicago Brew.

Co. v. Taylor. 205 Ill. 132. 68 N. E. 732.

61. Sumeiency of evidence. Blair v. Whit

taker. 31 Ind. App. 664, 69 N. E. 182; Beck

telt v. Donohue [Minn.] 97 N. W. 127; Scott

v. Hay [Mind] 97 N. W. 106.

Where the complaint shows that deeds

executed by those under whom plaintitt

claims were on nominal consideration. and

that defendant buying afterward paid full

value, the latter has the burden of showing

want of notice or facts obviating notice.

McLeod v. Lloyd, 43 Or. 260. 71 Pac. 796, 74

Pac. 491.

Void sheriff’s deeds are clouds,“7 where the

Similar rules apply to tax deeds"o or

82. Equitable action to quiet title. Nord

man v. Meyer, 118 Iowa. 508. 92 N. 1V. 693.

63. Griffiths v. Grifllths, 198 Ill. 632, 64

N. E. 1069.

64. The apparent cloud was an agreement

giving a mining right which had been en

tered into in 1810, was never asserted and

the party to whom the right was given was

believed to have been dead for over 60 years,

his heirs or devisees if he had any being

unknown. Hill V. Henry [N. .7. Eq.] 67 At].

554.

65. Where validity of the lien of a judg—

ment depends on actual notice to a purchas

er. Wicks v. Scull [Va.] 46 8. E. 297. Judg

ment amended nunc pro tune to show the

real name of defendant. Bernstein v.

Schoent‘old, 81 App. Div. [N. Y.] 171. A bill

to quiet possession will lie by a. purchaser

under a decree to prevent enforcement of a

judgment against his tenant in unlawful en

try and detainer as to which he was not a

party. though the Judgment holder would

be entitled to possession on a. proper action

to determine the right. Cope v. Payne

[Tenn.] 76 S. W. 820.

06. A decree in tax foreclosure by a. coun

ty is not void. and. unappealed from, will

divest title. though the sale by the county

treasurer was irregular. Russell v. McCarthy

[Neb.] 97 N. W. 644.

87. Hendon v. Delvichio. 187 Ala. 594. Un

der execution for criminal costs where no

judgment was rendered for costs. Id. Ad

vantage may be taken in an action to quiet

title to land sold under execution on a void

justice‘s Judgment. of defects appearing on

the face of the transcript, since in such

case the sheriff‘s deed is a cloud. Purdy v.

Law [Mlch.] 94 N. W. 182.

88. But if the invalidity does appear from

the deed or the evidence, the deed is not a

cloud within the relief of equity. Simmons

v. Carlton [Fla.] 33 So. 408.

00. A tax deed by the governor and sec

retary of state may be declared void in

equity where the assessment was void be

cause not made by the assessor and the land

was returned in a fictitious name [Tax Laws.

Acts 1891, cc. 4010. 4011]. Hughey v. Win

borne [F1a.] 33 So. 249. Equity may declare

a tax deed void as a. cloud on title where

its invalidity does not appear on its face.

and will not appear necessarily from evi

dence which its holder must introduce to

prove title thereunder. Id.

70. A tax certificate may be declared void
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execute" or by one who had no title to convey," or fraudulent as to creditors,"

or void under statutes or because against public policy," constitute clouds, but not

a deed invalid because of incompetency of parties." An action to quiet title may

be maintained against one claiming only a future or contingent interest in realty."

An unexercised option to purchase may be removed as a cloud." A lis pendens

in a suit to which plaintifi is not a party is a cloud."

Procedure.§3. A. Quieting title and statutory equivalents. Jurisdiction,

venue and place of tn'aL—Suit may be brought in the court of general equity juris

diction." The venue is determined by the fact that the nature of the relief sought

or the statutory modifications have“0 or have not‘u localized the action.
Ona

hearing by the master in a suit to remove a cloud from title, he may adjourn to the

recorder’s office where the deeds in plaintiff’s claim of title are recorded."

in a suit against the holder to quiet title

where a deed, issued on the certificate, would

not suffice in a. suit to recover possession

because title was acquired by adverse pos

session after issuance of the certificate.

Crocker v. Daugherty, 139 Cal. 521, 73 Pac.

429.

71. Contract to convey lands made on

behalf of the owner by one without author

ity, not showing the lack of authority on its

face. Kesner v. Miesch, 204 Ill. 320, 68 N.

E 405. An accommodation note and mort

iznge assigned to the state treasurer by an

insurance company will he removed where

the company never properly qualified to do

business [Act March 19. 1891, St. 1891, p.

126. c. 1161. Stevens v. Reeves, 138 Cal. 678,

72 Fee. 346.

72. A conveyance to school trustees of

land previously conveyed to them and also

to the grantor, with condition for reversion

on cessation of school use. is a. cloud on the

title of the trustees, which they may have

removed. where they were not aware of their

rights under the original deed. Murphy v.

Metz, 25 Ky. L. R. 1124, 77 S. W. 191. A

state patent void because land previously

patented. Combs v. Combs. 24 Ky. L. R. 1691,

72 S. \\'. 8.

73. Spear v. Spear, 97 Me. 498.

74. Though a deed is void for an illegal

or immoral consideration, if it is prima facie

valid and grantee may recover prima facie

by proof of possession in the grantor, it is

a cloud on the title of one entitled to recover

on prior possession, Watkins v. Nugen. 118

Ga. 375. A conveyance of land held adverse—

ly by another under color of title, by one

not in possession or who has not received

rents for a year prior, is void as to the ad

verse possessor. Schneller v. Plankinton [N.

D.] 98 N. W. 77. Deeds by a grantor who

was not in possession and did not take the

rents and profits for a year preceding are

void as against one in possession for two or

three years before execution of the deeds.

who claimed under tax deeds [Rev. Codes. i

7002]. Galbraith v. Paine [N. D.] 96 N. W.

258.

75. A deed invalid for insanity at time of

execution is not a cloud on title within the

meaning of equity. Boddie v. Bush, 136 Ala.

560.

78. Rev. St. 1899, 5 650. Ball v. Woolfolk,

175 Mo. 278, 75 S. W. 410. Title of owner

ship under a will subject to the life estate

of another is not a cloud on the lotter's title.

Griffiths v. Grifliths. 198 111. 632, 64 N. E.

1069.

77. An owner who has given an option

on his land which he claims has not been

fully exercised may sue to quiet title [Act

June 10, 1893. P. L. 415]. Ullom v. Hughes,

204 Pa. 305. Where the vendor in a con

tract for sale of land afterward conveys to

a third person. and the first vendee refuses

to carry out the latter contract, he is pre

sumed to elect to pursue his remedy against

his vendor, and the second vendee may sue

to have the record of the first contract re

moved as a cloud on his title. Meyers v.

Markham [Minn.] 96 N. W. 787.

78. And he need not await determination

of the suit before proceeding to quiet his

title [2 Ball. Ann. Codes & St. § 6521]. King

v. Branscheid, 32 “’ash. 634, 73 Pac. 668.

70. One heir claiming to have acquired

title of another at sheriff's sale may sue In

the district court to quiet title while ad

ministration was pending where his claim

was disputed. Such action does not infringe

upon the jurisdiction of the probate court.

Aitgelt v. McManus, 30 Tex. Civ. App. 382.

70 S. W. 460. A county court in Colorado

has jurisdiction of a suit to quiet title to

land worth not more than $2.000 [Const. art.

6. § 23, and 1 Mills' Ann. St. p. 272, § 395:

Const. art. 6, § 11. and 1 Mills‘ Ann. St. p. 265.

§ 383; 1 Mills‘ Ann. St. p. 834, § 1054]. Ar

nett v. Berg [Colo. App.] 71 Pac. 636. A

Federal court may take Jurisdiction to deter

mine validity ot a. state tax of railroad prop~

erty and remove the lien as a cloud on

title by injunction if the tax is illegal.

Kan. City, Ft. S. 8: M. R. Co. v. King [C. C.

A.] 120 Fed. 614.

80. In California, the action is brought in

the county in which the land is situated.

The answer cannot be considered in deter

mining whether the action is one to quiet

title to land, within a constitutional pro

vision requiring such actions to be brought

in the county where the land is situated.

Const. art. 6. § 5. refers only to the time of

commencement of the action. and makes the

question of jurisdiction depend upon the

condition of the record at that time. Miller

v. Kern County Land Co.. 140 Cal. 132, 73

Pac. 836.

81. In Kentucky, a suit to quiet title

against mortgages executed by plaintiff, for

fraud. is transitory and may be brought in

the county of defendant's residence [Ky. St.

§ 11]. Shouse v. Taylor, 24 Ky. L. R. 1842,

72 S. W. 324.

82. Gina v. Woodard, 202 111. 480, 67 N.

E. 3.
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Service of process.—In New Jersey, the general statute providing for service

by publication in chancel-y suits does not apply.”

Time of suit—The statute of limitations does not commence to run until execu

tion of the deed constituting the cloud.“ Action begun within statutory time after

discovery of cloud has been held suificient."

Parties—The plaintiff must be the person or persons in whom is the cause of

action." All persons must be made defendant who assert or appear to have the

beclouding claim."

Sufliciency of bill, complaint or petition."—The bill must contain all the

averments required by the statute under which it is brought." The title of the

party suing must be alleged,” and his possession," or that the land is wild, un

88. Rev. 1902, P. L. p. 514, sec. 10, provid

ing for publication against unascertained

heirs, devisees or personal representatives

In chancery suits, and a decree against them

by their class designation only. does not

apply to actions to quiet title [Gen. St. p.

3486]. Quaere whether such would be “due

process of law" if statute did apply. Hill 1.

Henry [N. J. Eq.] 57 Atl. 554.

84. Judgment was taken but did not be

come a. lien as against plaintiff's homestead

until execution of sheriff's deed thereon.

Best v. Grist [Neb.] 95 N. W. 836. Limita

tions will not run against a suit to quiet

title for fraud in execution of deeds until

execution of the instruments actually taint

ed with fraud. though other conveyances

are made in the transactions [2 Mills' Ann.

St. p. 1641. 5 2911]. Arnett v. Berg [0010.

App.] 71 Pac. 636.

85. Complainant was ignorant and did not

learn that a life estate only had been con

veyed to her, for ten years after conveyance.

Lampman v. Lampman, 118 Iowa, 140, 91 N.

W. 1042.

86. See ante, i 1. Who may sue.

87. A claimant of an interest in proper

ty is entitled to be a party defendant in a

suit by one claiming as owner in fee to re-'

move a deed executed by the latter. Ackley

v. Croucher, 203 111. 530, 68 N. E. 86. An

owner of land who sold standing timber to

plaintiff's vendor, and afterwards sold it to

another is a proper defendant in an action

to quiet title to the timber. Larson v. Allen

[Wash.] 74 Pac. 1069, In an action _by an

owner of an undivided interest in land

once a. homestead to set aside a sheriff's deed

of the interest of an heir of a former owner

of the homestead, a stranger holding judg—

ment against the former owner cannot be

brought in by cross bill and compelled to

collect judgment from other property. Dins

moor v. Rowse, 200 111. 655, 65 N. E. 1079.

8S. Andersen v. Andersen [Neb.] 96 N. W.

276; Curran v. Hagerman [Neb.] 92 N. W.

1003; Davies v. Cheatile, 91 Wash. 168, 71 Pac.

728. As to description of premises. Bynum

v. Stinson, 81 Miss. 26. Bill by revorsioner

insufficient because of repugnancy. Keyes v.

Ketrlck IR. 1.] 56 Atl. 770. Petition by mem

bers of city council suing jointly to quiet

title, where one of them is one of the per

sons alleged to constitute the council. Tracey

v. Grezaud [Neb.] 93 N. W. 214. Complaint

with allegations that defendant held a fraud

ulent and forged deed. held to make fraud

and forgery the only issues on trial. Halk v.

Stoddard [5. C.] 45 S. E. 140.

89. A bill to compel one claiming an in

terest in complainant's lands to specify his

title must allege disjunctively that respond

ent claimed or was reputed to claim a lien

or incumbrance thereon. Otherwise a. de

murrer will lie [Act 1892 (Code 1896. M 809—

813)] (Weaver v, Eaton [Ala.] 35 So. 647).

And that no suit is pending to enforce or

test the validity 01‘ such title, claim, or in

cumbrance. Under Code 1896, § 809, an alle

gation that no suit is pending between com

plainant and defendant is not suflicient.

Moore v. Ala. Nat. Bank [Ala.] 36 So. 648.

90. Sufficiency of allegations of title: A

complaint in a suit to remove a cloud al

leging that plaintiff is absolute owner of the

property “as shown by abstract of title at—

tached. etc.." together with the abstract, is

an allegation of title from the source shown

in the abstract and is sufficient. McLeod v.

Lloyd. 43 Or. 260, 71 Pac. 795. 74 Pac. 491. Al

legations that plaintiff is the owner in fee

simple of the lands described therein are

sufficient allegations of ownership and not

objectionable as conclusions under Wis. Rev.

St. 1898. § 3186. Mitchell I. & L. Co. v.

Flambeau Land Co. [Wis.] 98 N. W. 530. A

bill to confirm title claiming title by adverse

possession. need only aver the possession

and continuance thereof for the statutory

period. Bynum v. Stinson, 81 Miss. 26. In

an action by a municipality to recover pos

session of and quiet title to land claimed by

it as a. public street, allegations showing it

to be a public street are sufficient, though

there is no allegation in the complaint to the

effect that the respondent is the owner of or

entitled to the possession of the street in

question. City of Port Townsend v. Lewis

[Wash] 75 Pac. 982. In a suit for a mining

claim in the Federal courts it must be al

leged that complainant‘s title has been suc

cessfully tried at law. Boston 8: M. Consul.

C & 8. Min. Co. v. Mont. Ore Purchasing Co..

188 U. S. 632. 47 Law. Ed. 626: Id.. 188 U. S.

645, 4'! Law. Ed. 634; Same v. Chile Gold Min.

Co.. Id. A complaint which merely alleges

that plaintiff'sgrnntor deeded the land to her

without any allegation of ownership on her

part or on the part of such grantor, is in

sufficient on demurrer under Rev. St. 1898. ,5

3186, providing that plaintiff must have legal

title, and at common law. Van Hessen v.

Chippewa Valley Mercantile Co., 115 Wis.

443', 91 N. W. 1003, A complaint to cancel a

lease. showing that the lease expired before

action brought. and showing no title in plain

tiff or adverse claim by defendant. is instilli

clent for quieting title. Ind. Natural G. &

0. Co. v. Sexton. 31 Ind. App. 575, 68 N. E.

692. A complaint to quiet title alleging that
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occupied or unimproved,"2 and an adverse claim by defendant must be shown.M

The bill may be amended to conform to the proof“ or to supply statutory allega

tions,95 but the cause of action cannot be changed.“l

A bill giving a history of complainant’s claim must be answered 0r demurred

to as a whole.M Where complainant, claiming under a state patent, seeks to quiet

title, defendant may attack the validity of the patent on demurrer without showing

an interest in the land."

Answer is suflicient which alleges legal title in defendants,” and must not be

stricken out when it shows a claim to some extent adverse to plaintiif.1 It need

not be stated that defendant is entitled to possession.a

A cross bill will lie where a. defendant claims an interest in the land,' though

plaintii! owns the right to purchase the

property of defendant, is insufficient as to

facts, since the allegation is a conclusion of

law and demurrer will lie. Cooper v. Birch,

137 Cal. 472, 70 Fee. 291.

91. Smith v. Gordon, 136 Ala. 495; Boddie

v. Bush, 136 Ala. 660. When title is a. legal

one, otherwise demurrer will lie for want of

equity. Clem v. Meserole [Fla.] 32 So. 783;

Simmons v, Carlton [Fla] 33 So. 408. Com

plaint as alleging plaintiff's actual possession.

Maggs v. Morgan, 30 Wash. 604, 71 Pac. 188.

To maintain a bill under the statute (Code

Ala.1896.§§ 809-813) to compel the determina

tion of claims to land and to quiet title, pos

session, actual or constructive, is essential

and must he definitely and unequivocally al

leged. An averment which is the mere state

ment of); conclusion by the pleader is not

sufficient. where the facts alleged do not

show possession. Smith v. Gordon. 186 Ala.

495.

82. Clem v. Meserole [Fla] 32 So. 783;

Simmons v. Carlton [Fla] 33 So. 408. An

allegation sufficiently denies that defendant

was acting as owner of the property by re

citing that the lands were "unseated, unim

proved, and unoccupied" [B. & C. Comp. 5

326], McLeod v. Lloyd, 43 Or. 260, 71 Pac.

795, 74 Fee. 491.

98. Ind. Natural G. & 0. Co. v. Sexton. 81

Ind. App. 675, 68 N. E. 692. The complaint

need not set out specifically the title or de

scribe the character of the claim on which

defendant relies. Schlageter v. Gude. 130

Colo. 310, 70 Pac. 428. Under rule requiring

allegation of facts constituting invalidity of

the instruments casting the cloud on the

title. McLeod v. Lloyd, 43 Or. 260, 71 Pac.

795. 74 Pac. 491. An averment that a. tax

on the corporate stock and franchises of a

corporation is a cloud upon title cannot be

sustaith in the absence of a showing that

it owns real estate and that the tax is a

lien thereon. Ind. Mfg. Co. v. Koehne, 188

ii. 3. 681, 47 Law. Ed. 861. Allegation that

defendants make claims which are clouds is

sufficient and not objectionable as conclusion.

under “'is. Rev. St. 1898, Q 3186. Mitchell

7. 8: L. Co. v. Fiamheau Land Co. [Wis.] 98

N. W. 530. A complaint which alleges that

certain tax deeds are a cloud on plaintifl's

title, but does not allege that they are in

_valid, is demurrable. Wis. Rev. St. 1898, 5

1176. providing that a tax deed vests an ab

solute title in fee simple and is presumptive

evidence of the regularity of prior proceed

ings. Id. A complaint alleging that certain

intermediate grantors in piaintifl's chain of

title were corporations need not allege that

they were duly incorporated unless they are

parties to the action [Rev. St. 1898, H 3186,

32051. Arpin Hardwood Lumber Co. v. Car

michael, 115 Wis. 441. 91 N. W. 965.

04. But such amendments operate to set

aside previous defaults in answering. South

Chicago Brew. Co. v. Taylor, 205 111. 182, 68

N. E. 732.

05. Where complainant's peaceable posses

sion with claim of ownership is admitted and

the issues are understood [Act March 2.

1370, 3 Gen. St. p. 3486]. Ward v. Tallman

[N. J'. Eq.] 55 At]. 226.

Dflt A bill presenting merely errors of law

in issuance of a patent cannot be amended

to include questions of estoppel and limita

tions. Complainant was in possession and

could defend on such grounds in any action

by defendant for possession. Brett v. Mcis

terling, 117 Fed. 768. Amending a bill from

one to remove a cloud from title to mineral

rights in land to one to determine claims and

quiet title to the mineral rights is not a

departure [Code 1896, 55 809-813]. Smith v.

Gordon, 136 Ala. 495.

07. As a whole, it either does or does not

show title. and it is improper to demur to

a part and answer a part. Catchot v. Ocean

Springs [Miss.] 34 SO. 145.

98. Lockhard v. Asher Lumber Co., 123

Fed. 480.

90. Though it alleges that they hold as

trustees, without description of the trust, and

that plaintiff is not connected with the trust.

Butterfield v. Graves, 138 Cal. 155, 71 Fee.

510. '1_‘he exact nature of his title need not

be shown. McCroskey v. Mills [Colo.] 76 Fee.

910.

l. Colburn v. Dortic [Colo.] 70 Fee. 151.

2. In an action to quiet title under Mills”

Ann. Code, 0. 22, where both the defendant‘s

answer and cross complaint state facts show

ing that his title is superior to plaintiff’s. he

need not allege that he is entitled to pos

session of the premises. Where facts are

stated from which it appears that he is the

owner and entitled to the possession of the

premises. and that the plaintiffs wrongfully

withhold such possession from him, there is

a sufficient compliance with the Colorado

code. McCroekey v. Mills [Colo.] 75 Fee.

910.

8. A cross bill will lie to foreclose de

fendant's mortgage on the property; and

where the bill questions defendant's claim to

the property, the cross bill is not a departure

[Code 1896, §§ 809, 811). Jenkins v. Jones

Schwab C0. [Ala.] 35 So. 649. In an action

by the owner of an undivided interest in

premises, once a homestead, to set aside a
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plaintiff did not have possession.‘ A cross petition which does not ask to have

any cloud on the title removed, and which raises no new or diilerent issues may be

stricken from the files.‘

Plaintifi may set up adverse possession as against defendant by replication after

answer setting up title specifically.‘

Dismissal and judgment on the pleadings—A dismissal is improper, after

answer, and determination that defendant’s title was inierior.T
Judgment on the

pleadings cannot be given in plaintiii’s favor, where defendants assert title.‘

A jury trial cannot be had as of right.’

Burden of proof.—In a. suit for the removal of a tax deed as a cloud on his

title, the burden of proof is upon complainant, and he must show the invalidity of

the deed.“ Complainants in a statutory action, in peaceable possession, need

not establish their title until defendant has shown prima facie his adverse title or

inter-es .“

Evidence.—It may be shown that plaintiif authorized his attorney to try to

buy defendant’s interest." A writing inadmissible as a. contract may be admitted

as a declaration.

Variance—A plea of title is sustained by proof of prescriptive title."

Findings.“ Decree or judgment—A decree in vacation is void." The court

sheriff's deed of an interest of an heir of

a. former owner of the homestead. the holder

of the deed may seek partition and assign

ment of dower by cross hill. Dinsmoor v.

Rowse, 200 111. 555, 65 N. E. 1079. A con

tract giving defendant no right or interest in

land by way of lien or to a. specific perform

ance cannot be subject of cross complaint or

of counterclaim. Cross complaint, Code Civ.

Proc. § 442: Counterclaim, Code Civ. Proc.

5 438. Meyer v. Quiggle, 140 Cal. 495, 74

Pen. 40. In an action to quiet his title,

brought by a senior mortgagee. who had

obtained a. deed to and possession of the

premises under a foreclosure suit in which A

second mortgages had not been joined as

party, the answer of the second mortgages,

claiming the right to redeem, but disclosing

the fact that his claim against the mort

gagor: had been barred by the statute of

limitations, states neither a. cause of action

for redemption nor a bar to plaintiff's suit.

Donald v. Stybr, 65 Kan. 578, 70 Pac. 650.

4. A cross bill alleging defendant's pos

session, and asking that his title be quieted,

gives jurisdiction to determine title, though

plaintiff‘s lack of possession would have pre

vented jurisdiction on the original bill. San

ders v. Riverside [C. C. A.] 118 Fed. 720.

B. Burnt Records Act, i 18; Hurd‘s Rev.

St. 1899, c. 116, gives defendant the right to

file a cross complaint only when he claims

an ante fire title. South Chicago Brew. Co. v.

Taylor, 205 Ill. 132, 68 N. E. 732.

0. Code, 9 255. Schlageter v. Guda,

Colo. 810, 70 Fee. 428.

'I. A decree in an action to quiet title is

based on the bill and the answer [Ala Code

1896, Q 811]. Hence a decree ordering a dis

missal of the bill is improper. Collier v.

Alexander [Ala.] 86 So. 367.

8. Minneapolis & St. L. R. Co. v. Lund

[Minn.] 97 N. W. 452. In an action to quiet

title, held that the uncontroverted facts

pleaded in the complaint did not estop de

fendants from asserting their interest in

at least a. part of the land in question, and

hence judgment should not have been granted

30

on the pleadings. Where. in an action to

quiet title. the defenses pleaded by defendant

constitute a complete defense to plaintiff's

claim, the fact that his denials are insufficient

does not entitle plaintiff to a. judgment on the

pleadings. McCroskey v. Mills [C010,] 75 P30.

910.

9. Defendant is not entitled to a jury trial

[Const. art. 1. 5 17, and B. & C. Comp. §§ 516.

326. 390]. McLeod v. Lloyd. 43 Or. 260, 71

Pac. 795, 74 Pac. 491. An action to quiet title

to mining property under the code is equita

ble and neither party has a. right to a jury

trial [Code Civ. Free. I 1310 and the Const.].

Mont. Ore-Purchasing Co. v. Boston & M.

Colnsol. C. & S. Min. Co., 27 Mont. 288, 70 Pac.

11 4.

10. This rule applies to a bill for partition

in which complainant seeks to have a. cloud

upon his title removed under 8 Starr & C.

Ann. St. 1896 (2d Ed.) p. 2995. Glos v. Car

lin, 207 Ill. 192. 69 N. E. 928.

11. 3 Gen. St. p. 3486. Ward v. Taliman

[N. J. Eq.) 55 Atl. 226.

12. Testimony to that effect should not be

stricken out on the assumption that such was

an attempt to make a. compromise. Hughes

v, Rowan, 27 Mont. 500. 71 Pac. 764. A writ

ing signed by a. deceased person showing a

contract with plaintiff to devise a. farm to

her in consideration of care during life.

though' inadmissible as the contract, may be

shown as a declaration of deceased concern—

ing the oral contract to convey. Davies v.

Cheadle, 31 Wash. 168, 71 Pso. 728.

18. Under Civ. Code, 5 1007, one occupying

for a time sufficient to bar an action gains

a. prescriptive title good against all. Harris

v. Duarts [Cal] 70 Pac. 298.

14. A finding that claimant under a. tax

deed had no right in the land is in effect a

finding that the deed was a cloud on com

plainant's title. Glos v. Carlin, 207 Ill. 192,

69 N. E. 928. A finding that defendant's

predecessor was never in possession of any

part of the land is not a finding that he was

not an occupant or that he could have re

ceived a. conveyance [St. 1867-68, p. 696. § 15-]
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should not undertake to settle the rights of persons not parties,“ but where the

parties are properly in court, their various rights should be adjudicated." Plaintifi

is entitled to decree for part found to be his," but should not be granted further

relief." Decree may be refused where title was perfected in complainant before

trial.’° The decree should provide for reimbursement to the party divested of title,,1

unless no proof thereof was offered,22 and a deposit to cover such reimbursement

may be required,“ but the losing party cannot be allowed for improvements made

after suit was commenced."

bring up.“

Damages cannot be allowed unless clearly proven.26

(‘allah'an v. James [0:11.] '11 Pac. 104. Omis

sion to find that defendant's predecessor paid

for a townsite lot is immaterial where it

appears that another paid for him. Id.

15. Sufficiency of showing that decree was

rendered in vacation. Biflie v. Jackson [Aria]

72 S. W. 566.

16. Bryan v. McCann [W. Va.] 47 S. E.

143. \Vhere plaintiff in a suit to quiet title

claimed title to a tract of land, and defend

ant admitted that plaintiff owned the lower

half thereof, plaintiff then amended by al

leging that the claim that he owned the en

tire tract was a mistake. that he had sold

the larger part thereof and then owned only

a part of the half conceded to him by de

fendant. held that a decree adjudglng to

plaintiff that part and not attempting to set

tle the rights of defendant and plaintiff's

grantee was proper. Hewitt v. Hensley

[Ky.] 79 S. W. 254.

17. Having taken jurisdiction of a suit to

remove an alleged cloud upon the title to

property, the court should go farther, and

ascertain the liens thereon, with the amounts

thereof, provided the proper parties are be

fore it upon sufficient pleadings for that

purpose. Bryan v. McCann [W. Va.] 47 S. E.

143. In a suit to quiet title to land, where

defendant claimed title by answer as author

ized by statute, a decree that he had superior

title was not objectionable. as granting him

affirmative relief without a crass bill. Un

der Ala. Code 1896, l 811, authorizing bills in

chancery to compel the determination of

claims to land and to quiet titles. Collier v.

Alexander [Ala.] 36 So. 367. Where buildings

were sold under foreclosure of a mechanic's

lien. deed being given, the court, in an ac

tion between the purchaser of the land and

the owner of the buildings, cannot fix the

amount due under the lien and authorize

removal of the buildings merely on default in

payment by the owner of the land within a

stipulated time. Under Rev. St. 1899, 5 650,

giving the court power to define and adjudge

the title, estate and interest of the parties

severally in and to such real property, and 5

4205 giving rnech nic's liens preference over

other incumbran es, and providing that

buildings to which they attach may be sold

and the purchaser may remove them within a.

reasonable time. Wilson v. Lubke, 176 Mo.

210. 75 S. \V. 602. A mortgage set up by

defendant in a suit to quiet title. invalid for

defective acknowledgment should not be en

forced [Code 1896, § 809]. Jenkins v. Jonas

Schwab Co. [Ala.] 85 So. 649.

18. Where there was a finding for plain

tlf'fs as to part of the property, the complaint

cannot be dismissed on a finding for defend

Defendant is bound as to matters which he failed to

In an action for slander

ant as to the part particularly contested.

Sweatman v. Bathrick [S. D.] 95 N. W. 422.

19. Plaintiff may be denied further relief

where neither party shows right or title and

title was quieted in plaintiff to part of the

land. Smith v. Thomas, 120 Iowa, 12, 94 N.

W. 259. Where a bill to set aside a tax deed

alleges ownership of certain land and the

proof shows ownership as to only a part

thereof. the deed cannot be set aside as to

the entire tract; nor can it be set aside as

to other lands than such tract which it

includes. Glos v. Adams, 204 Ill. 546, 68 N, E.

398.

20. A vendor suing his vendee to remove

defects in title arising from irregular pro

bate proceedings is not entitled to a decree

for rescission of the conveyance, where the

title is perfected before trial. Mock v. Chai

strom, 121 Iowa, 411, 96 N. W. 909.

21. A conveyance by defendant to com

plainant cannot be ordered, nor can tax deeds

be set aside without requiring repayment of

taxes. interest and costs. and giving execu

tion therefor. Glos v. Woodard, 202 Ill. 480,

67 N. E, 3. 0n purchase of an interest in

land, consisting of a right to conveyance on

payment of the balance of purchase money,

at judgment sale, and subsequent convey

ance by the original vendors to one suggest

ed by the vendor of such interest on receipt

of the balance from the grantee, the latter

will not be divested of title until he is re

imbursed with interest. Nourse v. Collis, 119

Iowa, 38, 93 N. W. 85.

22. Where defendant in a suit to remove

a tax deed made no proof as to taxes and

disbursements, the court may declare the

deed void without requiring plaintiff to re

imburse defendant. Hughey v. Winborne

[Fla.] 83 So. 249.

28. In an action to remove the cloud of

void tax certificates, plaintiff may be re

quired by the decree to deposit suiilcient

funds to repay the holders the amounts paid

on the certificates, with interest [Mills' Ann.

St. §§ 3904. 8905]. Pueblo Realty Trust Co.

v. Tate [Colo.] 76 Pac. 402.

24. Biffle v. Jackson [Ark] 72 S. W'. 566.

25. In a suit in a Federal court to cancel

deeds to a mining claim and to determine ad

verse claims. and asking a receiver and an

injunction pendente lite. the court can deter

mine the whole controversy and defendants

must make their complete defense. llanley

v. Beatty [C. C. A.] 117 Fed. 59. See, also,

Former Adjudication, 2 Curr. Law, p. 60.

26. A finding, in an action to quiet pinin

tiff‘s title to a. spring, assessing damages in

plaintiff’s favor. is erroneous where he proved

that he had suffered loss by reason of de
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of title and for damages under the Louisiana practice, it is improper to award dam

.iges founded on a finding that defendant has no title and also to decree that he shall

litigate his claim.”

Costa—Plaintiff may be required to pay costs where he did not make a sui‘fi

(-ient tender to defendants." Where it is conceded plaintiff had a cause of action,

he should not be taxed with necessary costs." Costs cannot be awarded to either

party where defendants had an equity requiring judgment for sale and a right to

the surplus above plaintiff’s claim."0 Where a cross bill asks foreclosure of a mort

gage which could be denied until plaintifi’s title was perfected, foreclosure may

be permitted without costs and attorney’s fees."

Rehearing and review—Rehearing will not be allowed to permit defendant to

introduce further evidence, the character of which is not shown and where there

was negligence in production of testimony.” In Illinois, appeal lies to the appel

late court, where a contract to convey is sought to be canceled as a cloud." On

appeal from a judgment quieting title to and awarding possession of land, the

supreme court tries the case de novo in so far as the findings have been excepted to.“

The judgment will not be reviewed where no objection thereto was made in the trial

court.“

Enforcement of decree.—A mandatory injunction is the proper remedy to en

force a decree in equity quieting the title to real estate as against one in possession."

(§ 3) B. Determination of conflicting claims to real property.—Persons who

do not claim an interest need not be cited to appear."

Pleading; sufficiency of complaint."—A complaint based on a tax lien need

not aver that the lien was based on a regular levy and assessment,” and does not

state more than one cause of action by setting forth several tax liens.‘°

On complaint alleging possession, ownership in fee, and adverse claim by de

fendants, and answer alleging ownership of fee, the court has jurisdiction to deter

mine the adverse claims of the parties.“

i'endant's acts in interrupting the flow there

from, but failed to prove, with reasonable

certainty, the amount of such loss. Orient

Min. Co. v. Freckleton [Utah] 74 Pac. 652.

27. Handlin v. Dodt, 110 La. 936.

28. To set aside tax deeds and a quit-claim

deed. Glos v. Woodard, 202 Ill. 480, 67 N. E.

1;; Glos v. Adams, 204 Ill. 546, 68 N. E. 898;

South Chicago Brew. Co. v. Taylor. 205 Ill.

132, 68 N. E. 732.

21). The record was confused and the

pleadings voluminous. The plaintiff had

mixed up his causes of action but no com

plaint was made thereof. Each party was

compelled to pay his own copy and witness

fees and all other costs down to time of en

try of decree were assessed against a de

fendant who was sued on breach of warranty

[Code. § 4226]. Mock v. Chalstrom, 121 Iowa,

411, 96 N. W. 909.

30. Jones v. Levering, '75 App. Div. [N. Y.]

539.

31. Mock v. Chalstrom, 121 Iowa, 411, 96

N. W. 909.

32. South Chicago Brew. Co. v. Taylor, 205

Ill. 132, 68 N. E. 732.

83. Title to a. freehold is not in issue.

ner v. Miesch, 204 111. 820, 68 N. E. 405.

34. Hence it will disregard any evidence

which it finds inadmissible, so that error in

:he admission of evidence is not available to

Kes

appellant. City of Port Townsend v. Lewis

[Wash] 76 Pac. 982.

85. A judgment quieting title in defend

ant in fee, where he asked that it be quieted

subject to a. life estate in plaintiff, is merely

erroneous, not void; but it cannot be correct

ed in an action to review the judgment where

no motion was made to modify it and no ob

jection or exception in the trial court. Wil

liams v. Manley [Ind. App.] 69 N. E. 469.

80. Whitaker v. McBride [Neb.] 98 N. W.

877.

87. Where, in an action under Gen. St.

1902, 5 4053, providing for actions to deter

mine adverse claims in real estate, it is al

leged in the complaint that certain persons

have an apparent legal title to the property.

but claim no right. title or interest therein,

it is not error to deny a. motion to cite such

persons to appear in the action. Cahill v.

Cahill [Conn.] 67 Atl. 284.

38. Buffalo L. 8: Exp. Co. v. Strong [Minn.]

97 N. W. 575.

89, 40. Laws 1901. c. 5, p. 9.

Roberts [N. D.] 96 N. W. 1029.

41. Bell. & C. Ann. Codes 8: St. § 516, au

thorizing any person claiming an interest in

property not in the actual possession of an

other to maintain a. suit in equity against

anyone claiming an adverse interest therein,

for the purpose of determining such adverse

claim. Winchester v. Hoover, 42 Or. 310, 70

Pac. 1035.

Blakemore v.
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Allegations of answer as to occupancy do not waive objections to allegation in

complaint that land is unoccupied where the defendant does not ask for affirma

tive relief but merely seeks a dismissal."

Dismissal and nonsuit.—In a statutory action against one claiming an adverse

title to realty, plaintiff may take a voluntary nonsuit on defendant’s request for

dissolution of the injunction against his trespass being granted."

Findings,“ judgment or decree.

provisions.“

The decree should conform to the statutory

Rights of persons not made parties cannot be determined.“

New trial as of right—A party is entitled to a new trial as of right where a

determination of the issues necessarily involves the title to the land, irrespective

of the form of the action,“ but not when the suit is an ordinary one to set aside a

fraudulent conveyance.“

4!. Defendant alleged ownership and pos

session of one lot in himself, and as to the

other, in a. third person. with a mortgage

thereon to himself. Defendants did not ask.

directly or indirectly. that their alleged in

terest in the property be determined. They

demanded no affirmative relief. nor did they

offer evidence as to the validity of their as

serted rights, interest, or title. Mitchell v.

McFarland. 47 Minn. 535. is relied upon by

plaintiff's counsel in support of his conten

tion that the answering defendants waived.

by their answers, the necessity of proofs

that the premises were vacant and unoccu

pied. But in that case the defendant not

only set forth in his answer the source of

his own title. but pointed out defects in

plaintiff's alleged title. A trial was had up

rm the issues made by the pleadings and the

merits with a decision and judgment for

defendants, not of dismissal. but a final de

termination on the merits. Said the court:

"It must be assumed that. when defendant

denies plaintiff's title. sets forth his own

title. and what he supposes to be plain

tiff's claim of title. and his objections there

to, he does it for the purpose of an adjudica

tion upon the matters so set forth." Not so

in the case at bar. The court was not

asked. either in the answer or by means of

proofs at the trial, to determine and dispose

of defendant‘s title or interest in and to the

lots in question. On the contrary, at the

very first opportunity attention was called

to the failure of proof, and the court was

asked to dismiss the action, as authoriZed

by Gen. St. 1894, § 5408. subd. 3. Cartwright

v. Hall. 88 Minn. 349. 93 N. W. 117.

48. Pub. Laws 1893, p. 37. c. 6. Olmsted V.

Smith, 133 N. C. 584.

44. Findings that plaintiff is the owner

and entitled to possession, and that defend

ant is without claim or right to possession

will support a Judgment of title and posses

sion to plaintiff. Chaffee-Miller Land Co. v.

Barber [N. D.] 97 N. W. 850.

45. A decree in an action under the New

York Code. §§ 1638-1650. in favor of plaintiffs

should provide that defendant be forever

barred from all claim to any estate in the

property or to any interest or easement

therein or lien or encumbrance thereon.

Whitman v, New York. 85 App. Div. [N. Y.]

468.

46. In an action against the City of New

York to determine its right to land on the

East river, between the original high water

mark and the harbor commissioners' line.

which had been conveyed to it. it was im

proper to insert in the decree that the rights

of plaintiffs to improve the property award

ed to them were subject to the regulations

of congress, when the United States goVern

ment was not a party to the action. Whit

man v. New York, 85 App. Div. [N. Y.] 468.

47. Krise v. Wilson, 81 Ind. App. 690. 68

N. E. 693. A complaint, which in the first

paragraph alleges a cause of action in equity

against the grantee of plaintiffs' ancestor

to have the conveyances canceled because the

grantor was of unsound mind, in the second

alleges a cause of action in equity to have

them canceled for want of delivery, and in

the third avers that plaintiffs were the own

ers of an interest in the land as tenants in

common and that defendants claimed some

interest therein. which was without right

and a cloud on plaintiffs' title, and asks that

plaintiffs‘ title be quieted, involves the title

to the land in each paragraph, since any re

lief plaintiff can secure must come by over

throwing defendante' title acquired by the

deeds sought to be canceled, and defendants

are entitled to a new trial as a. matter of

right. Id. The case made by the pleadings

and tried by the parties determines the na

ture of the action irrespective of the form

of the action or the prayer for relief. Id.

48- A suit by creditors to set aside a con

veyance as fraudulent. and to subject the

land to the payment of a debt, is not a case

where a new trial as of right is allowed by

statute. But where the parties attacking

the conveyance are not creditors, but heirs,

of the grantor. who is deceased, who seek.

by setting the deed aside. to recover the

land. a new trial may be claimed as of right

by either party. In the case at bar the

suit is between heirs. Any relief appellants

may secure must come through overthrow

ing“ the title of appellees acquired by the

deeds. If the deeds are set aside. eppeliees'

title through the deeds is devested. It must

revest in some one. Under the facts plead

ed. it would vest in appellants and appel

iees. It is manifest. we think, that the title

to the land is involved in the litigation, and

that a. new trial as of right was properly

granted. Krlse v. Wilson, 81 Ind. App. 590.

68 N. E. 683.
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QUO WARRANTO.

I 1. Nature, Function, and Occasion o! the

Remedy (1377)

!2. Parties and the Right to Prosecute

(me).

Q 8. The Information or Complaint (1380)

§4. Answers and Other Plendlngl, and

)lotlonn to Quasi: or Dllmlll (1380).

§ 5. Trial and Judgment (1381).

§ 0. New Trial and Review (1881).

§ 1. Nature, function, and occasion of the remedy.—The ancient writ of quo

warranto was a prerogative writ, intended for the use of the sovereign alone,

but it has long since lost that character to a considerable extent,1 and all the

relief which could be obtained by the writ is now attainable by an information in

the nature of quo warranto, or, in some states, by a civil action, which is brought,

however, in the name of the state or of the attorney general.2 Quo warranto is

a legal proceeding to oust the defendants from an usurped office or franchise.8

It issues only as against one in possession‘ of an oifice” or franchise to which

he is not entitled.‘ It does not lie to compel oificial action,‘r to relieve against

misconduct not working a forfeiture of oi‘fice,8v or to induct one into an office not

adversely occupied,° though it will lie if the office is filled by one appointed pro

tern." Quo warranto generally will lie only where no other remedy would afiord

the required relief.11 Conversely, where it does lie it is exclusive. It is the only

1. Lane v. Otis, 68 N. J. Law, 656.

8. Fordyce v. State, 116 Wis. 608, 92 N. W.

430; State v. McLean County, 11 N. D. 856, 92

N. W. 385.

8. State v. Toledo, 23 Ohio Ciro. R. 827.

4. In order to justify the action, there

must be something more, on the part of the

defendant. than a. more claim. There must

be some holding or exercising of the fran

chise or office. It seems that a formal accept

ance of a franchise by a public service com

pany is sufilcient. State v. Milwaukee, B. &

L. G. R. Co., 116 Wis. 142. 92 N. W. 546.

5. Que warranto to test title to oiiice does

not lie to oust a. person who is a mere em

ploys. The respondent must be or claim to

be a. public officer. Quo warranto may be

maintained to oust a. school director alleged

not to possess the statutory qualifications

(State v. Fosse [Mo. App.] 71 8. W. 745), or

the members of a board of trustees of a

school appointed under an unconstitutional

statute (Ellis v. Greaves [Miss] 84 So. 81),

or a judge who, at the expiration of his

term, illegally holds over on the ground that

his successor has not qualified (People v.

Campbell, 138 Cal. 11, 70 Fee. 918). or a. po

lice captain who did not. when appointed.

possess the required qualifications (People v.

Ogden, 41 Misc. [N. Y.] 246), or, it seems. a

physician at a. state reformatory, appointed

after an illegal removal of his predecessor

(Marshall v. Board of Managers, 103 Ill. App.

85), or a county superintendent of schools

who does not possess the statutory qualifi

cations (Fordyco v. State, 115 Wis. 608, 92

N. W. 430). Under some statutes regulating

political parties. the general committeemen

of a party may be regarded as public officers.

Babbitt v. Garand. 89 App. Div. [N. Y.] 119.

Under the law of Louisiana the writ does

not issue to state oflicers. but a. sewerage

and water board created by statute, at the

request of the inhabitants of a particular

city, the mayor of which appoints the mem

bers, is a. municipal and not a state agency.

State v. Kohnke. 109 La. 838. In the absence

of statutory definition, no one should be

considered such whose duties do not pertain

Curr. Law. Vol. 11.—Sig. 87.

. nor a watchman.

to the exercise of sovereignty or govern

mental functions in some department. An

engineer of a city hall is not such an officer.

nor a street laborer. a bookkeeper. a janitor

38 State v. Gray, 91 Mo. App.

4 .

6. Que warranto is also the proper rem

edy to restrain an officer. validly elected for

one locality, from acting in another place:

accordingly a. bill in equity to enjoin such

acts cannot be maintained. Deemar v. Boyne,

103 Ill. App. 464.

'i'. It is never directed to an officer as

such, nor does it ever command him to do

anything. It is always directed to a person

holding an ofiice or franchise, for the pur

pose of ascertaining whether he is rightfully

entitled to it. State v. Broatch [Neb.] 94 N.

W. 1016. g

a. State v. Scott [Neb.] 97 N. W. 1021.

9. Where an official has been illegally re

moved from oifico and the vacancy has not

been filled, quo warranto is inapplicable, and

mandamus will be allowed to compel a. rein

statement. People v. Ogden, 41 Misc. [N. Y.]

246.

10. It seems that when an oiflcial, pend

ing an investigation into his qualifications,

with a view to his removal, is illegally sus

pended from his office. and another person

exercises his functions temporarily, quo war

ranto may be maintained against such per

son to determine the validity of the suspen

sion. Hartwig v. Manistee [Mich.] 96 N. W.

1067.

11. So also when there is a. contest as to

title to an elective ofi‘lce, based on alleged

fraud committed by the election inspectors

in counting ballots, and proceedings are be

gun before either party has gone into pos

session of the office. or received a. certificate

of election, it is not necessary, even if it

is possible. to resort to quo warranto. Sum

mary jurisdiction of justices. under New

York statute, sustained. Rabbltt v. Garand.

89 App. Div. [N. Y.] 119. It has been held

that, though mandamus will lie only when

there is no adequate remedy at law. quo

warranto will lie only when there is no ads
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proper proceeding where one person is in possession of an oifice under color of

right, and another claims it, even where there is no serious doubt as to the title.n

It is the proper proceeding to try the right of a corporation to exist as such.“

It may also be resorted to for the purpose of restraining a corporation, the legal

existence of which is not in question, from exercising a particular franchise to

which it is not legally entitled.“ It is held that a municipal corporation may

be restrained by quo warranto from extending its governmental authority beyond

its true boundaries.“

§ 2. Parties and the right to prosecute. Who may institute—There is a

fundamental distinction between information ex officio and those not ex ofiicio,

The former were originally brought by the sovereign through his attorney general,

and are now filed by the latter in his sole discretion, and, according to some au

thorities, without securing leave of court in cases wherein public interests are

involved, but he cannot maintain such an information where merely private rights

are in question." In the former case it is the duty of the attorney general to

quote remedy at law or in equity. Informa

tion brought by the attorney general to re

strain county surveyor from acting. as coun

ty engineer. under color of an unconstitu

tional statute, dismissed on the ground that

relief could be had by injunction. State v.

Scott [Neb.] 97 N. W. 1021. When a consti

tution declares that the legislature shall

provide for the trial of contested elections,

and the legislature has made no law appli-.

cable to township officers, the courts have

jurisdiction to give relief by quo warranto.

State v. Conser. 24 Ohio Circ. R. 270. But

where a. statutory procedure is provided for

the regulation of a particular matter, as, for

instance, the charges of railroads, and a

commission is created to give redress in such

cases. the common-law remedy by quo war

ranto is superseded. State v. Atchison, T. &

S. F. R. Co.. 176 M0. 687, 75 S. W. 776.

12. Mandamus to compel superior author

ities to reinstate police captain refused,

where another person had taken up the du

ties of the office. People v, Board of Police

Com'rs. 79 App. Div. [N. Y.] 82. Taxpayers'

suit to enjoin payment of salaries cannot be

maintained under the New York statutes,

where there is an actual dispute, depending

upon extraneous proof, over a title to office

which is regular on its face and presump

tively valid. Greene v. Knox. 175 N. Y. 432,

67 N. E. 910. Bill in equity by physician re

moved from position at state reformatory

dismissed. Marshall v. Board of Managers,

103 Ill. App. 65. Act of civil service com

missioners, purporting to remove police cap

tain. after an inquiry. held void, and rein

statement compelled by mandamus, since he

could legally be removed only by quo war

ranto. People v. Ogden, 41 Misc. [N. Y.] 246.

13. School district. School Dist. No. 4 v.

Smith. 90 Mo. App. 215. Thus when there ex

ists a corporation de facto by virtue of a

bona tide attempt to organize under a. stat

ute. and a user of corporate powers, the

legality of its organization may be ascor

tained by the state by quo warranto or scire

facias, but cannot be attacked collaterally

by private parties in a suit in equity. Busi

ness corporations. Lincoln Park Chapter 177

v. Swatek, 105 Ill. App. 604. And so also

where it is contended that the organization

of a municipal corporation is invalid be

cause the proceedings for its formation were

begun by persons not authorized to do so.

quo warranto is the proper remedy, and not

a proceeding against officials charged with

duties in carrying out the organization. Ve

lfisaquez v. Zimmerman, 30 Colo. 356, 70 Pac.

14. State v. Atchison, '1‘. & S. F. R. Co..

176 M0. 687, 75 S. W. 776. Thus abutters may

restrain the construction and operation of

an elevated street railway, by a railroad

company which has, without lawful author

ity, accepted a franchise granted by a city

council. State v. Milwaukee B. & L. G. R. Co..

116 Wis. 142. 92 N. W. 546. It has likewise

been held that when a statute, by virtue of

which a company acquires a street railway

franchise, contains a condition prohibiting

the charging of fares above a certain rate.

and it is alleged that this condition is being

broken, quo warranto may be maintained by

the state on the relation of the attorney

general. and the court will so mould the re

lief as to require the company to desist from

charging illegal fares. State v. Toledo R. 8:

L. Co., 23 Ohio Circ. R. 603. But where there

is no condition in the charter or statute to

prevent the imposition of an illegal or un

reasonable charge by a railroad for the per

formance of a certain extra. service in a par_

ticular city, it is a private matter between

the carrier and the persons affected, and

quo warranto will not lie to prevent it. State

v. Atchison, T. & S. F. R. Co.. 176 Mo. 687, 76

S. W. 776. Quo warranto is not the proper

remedy to restrain a mere excess of powers

on the part of a. corporation. the commission

of ultra vires acts. or a breach of trust. un

less the unauthorized acts go so far as to

constitute encroachments on the powers of

the sovereign. Maintenance by a city of a

polytechnic school alleged to be beyond the

scope of the trust on which the funds em

ployed were held. Demurrer to petition sus~

tained. State v. Toledo, 23 Ohio Ciro. R. 327.

Constitutionality of statute under which gas

companies were consolidated may he tried.

People v. People's G. & C. Co.. 205 Ill. 482, 68

N. E. 950.

15. State v. McLean County. 11 N. D. 356.

92 N. W. 385. See, as to quo warranto to test

the legal existence of a city. People v. South

Park [Wash.] 75 Pac. 636.

16. Day v. Lyons [N. J. Law] 56 Atl. 153;

State v. Atehison, T. 8: S. F. R. Co.. 176 Mo.
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file an information. Any other person attempting to represent the state will

generally be regarded as an intermeddler." lnformations not ex officio are brought

by private persons, acting only nominally in the' sovereign’s name. Accordingly,

it has been held, in proceedings brought to test title to a municipal office, that

the attorney general need not have consented to the proceedings, nor even have

been notified." A municipality is a proper relator in quo warranto to oust a

city policeman." Leave of court, however, to file an information not ex oflicio

is generally necessary,’0 and grant thereof is discretionary.n The information

may be resorted to by a private relator for the purpose of trying the title to

an ofiice or franchise which exists de jure or de facto, but not for the purpose

of attacking the legal existence of the ofiice or franchise. The latter question can

be raised only in proceedings brought by the attorney general in his public ca

pacity as the representative of the state. It may, however,'be involved collater

ally in proceedings properly brought by a private relator.“ To test the title to

a municipal ofiice, the interest of a citizen and taxpayer is generally held to be

sufficient.“ In Wisconsin, by statute, quo warranto may be brought by any per

son in the name of the state when the attorney general refuses to act.“ Where

it is provided by statute that an information may be filed by a private person

only when he claims an interest in the office or franchise, the interest must be

special and not merely that possessed by the general public." Where quo warranto

is brought by a claimant of the ofiice, he must show his interest therein, and an

intrusion by the other party upon that office." There appears to be some question

as to how far a claimant, in order to qualify himself to maintain quo warranto,

must fulfill the conditions ordinarily required before the exercise of the office can

be assumed."

687, 75 B. W. 776. Where the duty of bring

ing such proceedings is vested by statute in

the prosecuting attorney, the attorney gen

eral is excluded. The lack of authority in

the latter ofllcer cannot be waived by the

other party, and a. prooeeding brought by

the former must be dismissed on the merits.

State v. Seattle G. & E. Co.. 28 Wash. 488, 70

Fee. 114.

17. Nevertheless. in rare crises, the court.

in its discretion, may take jurisdiction at the

instance of a private relator, even, it seems,

against the objection of the attorney gen

eral. State v. McLean County, 11 N. D. 356,

92 N. W. 385.

18. Day v. Lyons [N. J. Law] 56 Atl. 153.

19. Beverly v. Hattiesburg [Miss.] 36 So.

74.

20. Originally by Stat. 4 and 5 Wm. & M.

c. 18. Day v. Lyons [N. J. Law] 56 Atl. 153.

21- State v. Kohnke, 109 La. 838; Tillyer

v. Mindermann [N. J. Law] 57 Atl. 329. This

discretion was formerly exercised only in ai

lowing the information to be filed. It is now

exercised after a hearing on the merits. The

courts have come to exercise it even in suits

by the state on the relation of a state official.

Quo warranto to test validity of organiza

tion of a city. State v. Mansfield, 99 Mo. App.

146. 72 S. W. 471. Right to exercise powers

of a. county in certain territory. State v.

McLean County, 11 N. D. 856, 92 N. W. 385.

Facts held to warrant denial of application

for leave to bring. Clark v. Searing [N. J.

Law] 57 Atl. 331: Tillyer v. Mindermann [N.

J. Law] 57 Atl. 329.

22. Moore v. Seymour [N. J‘. Law] 55 Atl.

91; Holloway v. Dickinson [N. J. Law] 54

Atl. 529; State v. Kolinke. 109 La. 838.

23 Quo warranto against members of

water and sewerage board. State v. Kohnke,

109 La. 838. Quo warranto against town of

ficials. Whitehurst v. Jones, 117 Ga. 803.

24. State v. Milwaukee. B. & L. G. R. Co..

116 Wis. 142. 92 N. W. 546. The relator, un

less he represents the interests of the state.

must have some interest more than that of

the rest of the community, but the interest

of a. taxpayer in the existence of an illegal

municipal corporation is sufficient. State v.

Lelscher, 117 Wis. 474, 94 N. W. 299.

25. Information to try title of police com

missioners filed by resident taxpayer on the

ground that the statute constituting them

was unconstitutional, dismissed on demurrer.

State v. Reardon [Ind.] 68 N. E. 169. A

statute provided that on the occurrence of

a. lynching, the office of the sheriff should

be vacated, and his duties should be per

formed by the coroner until another sheriff

should be elected or appointed. In the pres

ent case, a. lynching had occurred, but the

sheriff refused to relinquish his office. No

successor having been appointed, the coroner

brought quo warranto. Dismissed on de

murrer. State v. Dudley [Ind.] 68 N. E. 899.

20. Thus one who has been validly elected

one of the justices of the peace for a. cer

tain township and is in the exercise of the

office cannot maintain quo warranto against

another who claims to have been validly

elected also, although the information al

leges damages. State v. Tancey [Ind.] 69

N. E. 155. But see Deemar v. Boyne, 103 Ill.

App. 464.

27. In consequence of an election contest,

the proper authorities refused to issue elec

tion certificates. and the previous incumbents
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Jcinder of parties—Where a. sewerage and water board is legally constituted

and afterwards additional members are added to it by a statute, the constitution

ality of which is assailed, the title of the new members may be tried in a quo‘

warranto proceeding against them alone. The other members of the board are

neither necessary nor proper parties.“ In quo warranto, to determine the legal

existence of a corporation, some courts hold that the members or officers are

the only proper parties. Others hold that the corporation must be joined." Quo

warranto, to test the legal existence of a city, should not be brought against the

city in its corporate name,“0 nor should one whose title to office is questioned be

sued as an of'ficer.n

§ 3. The information or complaint—An information in the nature of a

quo warranto is governed by the same general rules of pleading as other civil

proceedings." When it is brought by a private person for the purpose of ousting

the person in possession of an office and obtaining it himself, the claimant must

allege in his complaint the facts essential to show his own title." A general alle

gation in the complaint that an act of incorporation-is inoperative owing to a

contradiction between two sections named is too vague to require an answer.“

4. Answers and other pleadings, and motions to quash or dismiss—The

defendant, if he answers, must either disclaim or justify.“ If he justifies, he

must state facts which, if true, will invest him with a good legal right." If the

allegations of the petition are denied, it must be positively and unequivocally and

not on information and belief." It is sufficient if the plea possesses such certainty

that the substantial facts constituting the defense can be put in issue." In

averring title, it is necessary to allege the fulfillment of all conditions precedent.”

A plea need not, however, negative facts which, if true, would cause a forfeiture

of the office. This would be anticipating the pleadings, which is neither necessary

nor proper.‘° A demurrer opens the whole record and is to be taken as a. de

murrer to that pleading which contained the first fatal defect in a matter of sub

stance.“ Matters of form can be reached only by a. special demurrer.“ The

petition whose specific allegations do notheld over. Quo warranto was brought

show a cause of action. People v. Goodrich.against the latter by one of the claimants,

who had fulfilled the other requirements,

and appeared to be elected on the face of

the returns. Held. that he must first secure

the issuance of election certificates by man

damus. Scales v. Faulkner. 118 Ga. 152.

Where. in a city election, a mayor is elected

but the previous holder of the ethos refuses

to give it up on the ground that there is no

legal authority for the election of a new

mayor. the claimant may maintain quo war

ranto without first taking the oath of otllce,

etc., since these acts would be useless before

his right is determined. Gilbert v. Crsddock.

67 Kan. 846, 72 Pac. 869.

28. State v. Kohnke. 109 La. 888.

29. Quo warranto brought by a taxpayer

against the officers of a village. the existence

of which was denied on the ground that a

majority of voters had not voted in favor of

its incorporation. State v. Leischer. 117 Wis.

414, 94 N. W. 299. School-district. Ste-ts v.

Van Huse [Wis] 97 N. W. 508.

80. The legal existence is admitted by

suing it in its corporate name. People v.

South Park [Wash] 76 Pac. 658.

31. State v. Broatch [Neb.] 94 N. W. 1010.

82. Information held good after verdict.

Bishop v. People. 200 Ill. 33. 65 N. E. 421.

33- State v. Wheatley. 160 Ind. 183. 66 N.

E. 684. General averments will not save a.

92 App. Div. [N. Y.] 445.

34. “’hitehurst v. Jones. 11"! Ga. 803.

85. Bishop v. People, 200 Ill. 88, 65 N. El.

421.

88. A general allegation that he was duly

elected at a. certain election is bad on de—

murrer. Massey v. People. 201 111. 409, 66

N. E. 892; Bishop v. People, 200 Ill. 83, 66

N. E. 421.

37. VVhitehurst v. Jones, 117 Gas. 808.

88. Allegations of election of alderman

and result of a. contest over election. Massey

v. People. 201 Ill. 409, 00 N. E. 392.

39. Taking oath of office as county as

sessor. State v. Wheatley. 160 Ind. 183. 68 N.

E. 684. Accordingly. a plea which sets up

the valid organization of a. municipal cor

poration under a general statute, but fails to

allege a compliance with certain conditions

expressly prescribed by the statute. is bad

on demurrer. Souls v. People. 205 111. 618.

69 N. E. 22.

40. Taking oath of office as alderman

within a certain time under local statute.

Massey v. People. 201 Ill. 409. 66 N. . 392.

41. Massey v. People. 201 Ill. 409. 66 N. E.

892; State v. Wheatley. 160 Ind. 183. 66 N. E.

684.

42. Massey v. People. 201 Ill. 409. 66 N. .

392.
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objection that the information was filed without leave of court may be raised at

the proper time, by a motion to dismiss or otherwise, but not after appearing and

pleading to the merits.“

§ 5. Trial and judgment—It is proper practice on the filing of a petition for

leave to institute quo warranto proceedings and the appearance of the respondent,

to receive affidavits and counter-affidavits as to the facts relied on in seeking and

opposing the application.“ Where quo warranto is brought to test the validity

of a consolidation of public service companies, and it is alleged in respondent’s

affidavits that the proceedings are taken merely in the interest of private parties,

an aflidavit by the state’s attorney that he is satisfied that the statute under which

the consolidation took place is unconstitutional, and that his action was taken

merely in the public interest is sufficient, but it seems that the petition must show

that the public would be benefited in some way by the judgment of ouster.“ In

quo warranto by the state to test title to an oilice, the burden of proof is on the

defendant.“ Issues of fact are tried by jury." The defendant may invoke the

doctrines of estoppel and laches not only against a private relator, but against

the state, and even in cases in which the right to exercise extensive political pow

ers is involved.“ A decision that persons who claim an office for a specified term

by appointment from one authority are not entitled to it as against persons hold

ing appointments from another source is not res judicata in subsequent proceed

ings relating to a diiferent term in the same ofiice, though the rival claimants

derive their title from the same appointing powers.“ In quo warranto to test

the title of additional members added, by a statute alleged to be unconstitutional

to a public board, the decree must merely determine the right to membership and

cannot deal with any question as to the organization or proceedings of the board.“

In proceedings between a claimant and an incumbent of a public office, the court

inquires into the title of both, and by its decree awards the ofiice to the party enti

tled to it.“

Costa—A private relator is liable for costs."

§ 6. New trial and review—Since quo warranto is a. proceeding at law, nnal

judgments therein are reviewable by writ of error.“ Under the Florida practice,

as under the doctrine recognized by the United States supreme court, a writ of

error may, when the proper conditions are fulfilled, operate as a supersedeas. It

will suspend further action under or relative to the judgment, and will relate

to the status of the parties as existing at the time the writ becomes operative.“

Since leave to file an information rests in the sound discretion of the court, its

action thereon will not be reversed except in case of. an abuse of its legal discre

tion."

43. Bishop v. People, 200 Ill. 33, 85 N. E.

421.

44, 46. People v. People’s G. & C. Co., 205

Ill. 482, 68 N. E. 950.

40. State v. Fasse lilo. App.] '11 S. W.

745.

Greene v. Knox, 175 N. Y. 432, 67 N. E.

910.

48. Exercise by county of governmental

powers over a certain territory for ten years

without any objection. State v. McLean

County, 11 N. D. 356, 92 N. W. 385. Neglect

to question validity of organization of mu

nicipal corporation tor twenty-eight years.

during which rights had been acquired un

der it. Souls v. People. 205 111. 618, 69 N. E.

22. A delay of a. year and a. halt in bringing

quo warranto against the members 0! s.

school board to test the constitutionality of

the act by which the board was created is

not so unreasonable as to bar the action. At

torney Gen. v. Lowrey [Mich.] 92 N. W. 289.

49. State v. Broatch [Neb.] 94 N. W. 1016.

50. State v. Kohnke, 109 La. 838.

51. P. L. 1895, p. 82.

N. J. Law, 656. ,

52. Hull v. Eby [Iowa] 98 N. W. 774.

53. Simonton 7. State, 43 Fla. 851. A

judgment sustaining a. demurrer of the re

lator to pleas filed by the respondent is a.

final judgment under the Florida practice.

Simonton v. State, 43 Fla. 851. Under Geor

gia. practice, a. judgment overruling a. de

murrer to the petition is not a final judg~

ment, since it does not dispose of the case.

Sayer v. Harding, Ill Gs. 6“.

Lane v. Otis, 68
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RAILROADS."

I1. Railroad Companies (1383)PCrea- B. injuries to Licenses and Trespassers

tion and Existence (1383). Certificate of (1413).—General Rules (1413). Persons Car

Convenlence (1383). Public Aid (1383). rled as Empioyes of Independent Contractor

Private Aid (1385). Powers (1385). Con

tracts. Representation by Oflicers (1385).

Bonus and Earnings Taxes (1386). For

eign Corporations (1386). Process (1387).

Venue (1387). Control by Railroad Com

missions (1387).

§ 2. Location oi Road, Termini and Sta

tions (1898).-F'iling, Location (1388). Al

terations and Changes (1388). Compulsory

Maintenance (1388).

5 3. interest in Lands and Right of Way

(1880).—Public Grants and Franchises

(1889). Grants in Highways and Streets

(1390). Consents of Abutters (1391). Pub

lic Land (1391). Eminent Domain (1391).

Private Grants (1392). Conditions and

Reservations (1392). Enforcement (1393).

Subsequent Grantees (1393). Disposal or

Use of Right of Way (1394). Abandonment

(1394). Adverse Possession (1394). Taking

for Other Public Use (1395). Assessment or

Compensation for Public Improvement

(1396).

§ 4. Construction and Maintenance (13041).

—Private and Farm Crossings (1396). Pub

lic Crossings (1397). Damages from Negli

gent Construction (1898). Establishment of

Crossings (1398). Abolition of Grade Cross

ings (1398). Crossings with Other Rail

roads (1400). Duty to Make Transfer Con

nections (1401). Cattle Guards (1401).

Fences (1402). Drainage (1402). Obstruc

tion of Watercourses (1402). Miscellaneous

Matters (1403). Construction Contracts

(1404)

§ 5. Sales, Leases, Contracts and Consoli

dation Owns—Lease or Joint Use of Priv

ileges (1404). Consolidation (1405). Rights

Passing \Vith Sale (1405). Duties and Lia

bilities After Sale or Lease (1405). Con

tracts with Bridge Companies (1408).

it}. Indebtedan Liens and Securities

(1407). Mechanics' Liens (1407). Mortga

ges (1407). Property Covered (1407). Pri

orities (1407). Operating Expenses (1408).

Foreclosure (1408). Sale (1409). Receiver

ship (1409). Appointment for Lessee Road

(1410). Enforcement of Judgments (1410).

Q7. Operation of Railroad (1410). A.

Duty to Operate, Statutory and Municipal

Regulations and Care Requier in Moving

Trains in General (1410).-Keeping Stations

Open (1411). Operation on Sunday (1411).

Equipment of Cars (1411). Speed Regula

tions (1411). Precautions at Highway

Crossings (1412). Obstruction of Crossings

(1412). Stops at Railroad Crossings (1413).

(1414). Persons at Stations (1414). Per

sons with Relation to Passengers (1415).

Persons Loading and Unloading Cars (1415).

Children on Tracks (1416). Adults Walking

on Tracks (1418). Along or Between

Tracks (1420). Standing. Sitting. or Lying

on Track (1421). On Bridges and Trestles

(1422). Near Crossings (1422). Crossing

at Other than Established Crossing (1423).

In Switch Yards (1423). Under Cars (1424).

Stealing Rides (1424). Persons Using Hand

cars or Tricycles (1425).

C. Accidents to Train. (1435).

D. Accidents nt Crossings (1428). 1.

Care Required on Part 01 Company (1426).—

General Ruics (1426). Towards Whom Care

Must be Exercised (1427). Signals (1427).

Speed (1428). Gates (1429). Flagmen

(1429). Headlights (1429). Switching and

Backing (1429).

2. Contributory Negligence (1480).—Gen

eral Rules (1430). Who May be Charged

(1431). Acts Required of Traveller (1432).

Duty “(here View is Obstructed“ (1432).

Parallel Tracks, Reliance on Signals (1433).

Switching Standing and Backing Trains

(1434). Intoxication (1485). Racing with

Train (1435). Acts after Discovery 0! Dan

ger (1435).

8. Procedure (l435).—Pieading (1435).

Burden of Proof (1435). Admissibility of

Evidence (1436). Instructions (1437). Di—

recting Verdict (1438). Special Findings

(1438).

E. Injuries to Persons on Highway or Pri

vate Premises near Tracks (1438).—Derailed

Trains (1438). Frightened Horses (1438).

F. Injuries to Animals on or Near Tracks

(1440)-—Extent of Liability (1441). Place

of Entry (1441). Fences (1442). Gates

(1443). Guards (1443). Contributory Neg

ligence of Owner (1443). Pleading (1444).

Burden of Proof (1444). Evidence (1445).

instructions (1445). Special Findings (1445).

Damages and Attorney's Fees (1445).

G. Fires (1446). Equipment and Opera

tion of Engines (1446). Contractual Exemp

tions (1447). Contributory Negligence

(1447). Pleading (1448). Burden of Proof

and Presumptions (1448). Admissibility of

Evidence (1449). Sufficiency of Evidence

(1450). Instructions (1451). Special Find<

lngs (1452). Damages (1452).

5 8. Olenses Against Railroads and State

(1452).

The duties and liabilities of railroad companies as common carriers," their

liabilities to employee,“ and matters common to all corporations," are elsewhere

treated.

54. Simonton v. State, 43 Fla. 851.

65. Denial of petition of state‘s attorney

affirmed on the ground that the contention on

which he wished to rely in the proceedings,

that a certain statute authorizing a con

solidation of gas companies was unconstitu

tional. was unsound. People v. People's G.

d: C. Co., 205 Ill. 482. 68 N. E. 950: Tenn. Riv

er L. & '1‘. Co. v. Butler [N_ C.] 45 S. E. 956:

Sweeny v. Adams. 141 Cal. 558, 75 Pac. 182.

50. See Taxation for taxation of railroads

for general purposes; Street Railroads; Car

riers, 1 Curr. Law, p. 421; Master and Serv

ant. 2 Curr. Law. p. 801; Eminent Domain,

1 Curr. Law, p. 1002.

57. See Carriers, 1 Curr. Law, p. 421.

58. See Master and Servant, 2 Curr. Law.

p. 801.

50. See Corporations. 1 Curr. Law. p. 710.
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§ 1. Railroad companies.“ Creation and existe1we.—-Thc articles of asso

ciation must comply with the statutes." In case other remedies are provided, a

failure to exercise powers will not terminate corporate existence." Existence

under a special charter continues until its repeal.“3 An unauthorized charter

amendment may be ratified and validated by unanimous vote of the stockholders,“

or a. defective amendment by a subsequent statute.“

Certificate of public convenience.““-The action of a. board of railroad com

missioners in certifying that public convenience and necessity require the con

struction of a railroad is not subject to judicial revision.“ The board has a very

wide discretion as to the evidence which it will receive,” and may grant a cer

tificate, though another road which has for some time possessed a legal right to

build through the same territory opposes the application and shows ability and

readiness to build." 0n certiorari to review its decision, the board cannot be

compelled to return statements made to it as to the financial character of pro

moters.’° The board has no power to require the route to be over private land in

stead of over a highway."

Public aid—By statute, municipal corporations are in many states permitted

to aid the construction of railroadsf’ such aid is not regarded as a mere gratuity,"

but the road acts as a trustee in its expenditurel" The road may be simply a do

00. See article Corporations. 1 Curr- Law, 71. New York statutes providing for the

p. 710, for questions not peculiar to the

operation of railroads.

01. lust show from their face that the

requisite amount of stock per mile has been

subscribed. Kinston 8; C. R. Co. v. Stroud,

132 N. C. 413.

62. Failure to equip :1 railroad to carry

freight is not a ground for denying the

corporation powers created by statute where

a statute authorizes the collection of dam

ages by a. person injured [Burns‘ Rev. St.

1901, § 5190]. Demaree v. Bridges, 30 Ind.

App. 131. 65 N. E. 601.

03. Though all the property has been sold

under a mortgage and the corporation has

ceased to hold meetings or elect officers or

directors. Willlard v. Spartanburg, U. 8; C.

R. Co.. 124 Fed. 796.

64. Ga. R. & B. Co. v. Maddox, 116 Ga. 64.

05. Acknowledgment before a. notary pub

lic is validated by Acts 1901. p. 179, c. 118.

Tenn. Cent. R. Co. v. Campbell. 109 Tenn.

655. 73 S. W. 112.

86. The railroad law of 1890 is not ex

cluded from its operation over New York

City by the rapid transit act of 1891. It

is more than a mere codification of pre

existing laws and gives the authority for

the construction of railroads in New York

City without reference to the provisions of

the act of 1860. Construing statutes. Peo

ple v. Board of R. Com’rs, 81 App. Div.

[N. Y.] 242.

67. Laws 1892, p. 1395, c. 676. § 59. Peo

ple v. Board of R. Com'rs. 81 App. Div. [N.

Y.] 242.

68. People v. Board of R. Com'rs, 81 App.

Div. [N. Y.] 237.

69. A road which does not show in itself

a. right to build cannot object to the is

suance of a certificate to another company.

People v. Board of R. Com'rs. 81 App. Div.

[N. Y.] 237.

70. People v. Board of R. Com'rs, 76 App.

Div. [N. Y.] 302. 39 Misc. 1.

determination by Railroad Commissioners of

the necessity of a proposed route give such

commissioners no authority to issue a. cer

tificate to effect that public convenience rc

qulres the construction of a road between

two points provided the road be built “upon

private right of way and not in the high

way except in cities and villages." People

v. Board of R. Com'rs, 92 App. Div. [N. Y.)

126.

72. See Counties. 1 Curr. Law, p. 816:

Municipal Corporations, 2 Curr. Law, p.

940; Municipal Bonds. 2 Curr. Law, p. 931.

General statutory permission for the issu<

once of aid bonds is applicable to a. subse

quently incorporated community. Gen. St.

9‘ 2771 applies to the Village of Red Lake

Falls (Sp. Laws 1881, p. 258, c. 40). Schmitz

v. Zeh [Minn] 97 N. W. 1049. A statute

providing the period in which railroad aid

bonds may be redeemable does not repeal

a former statute providing the time in which

the principal shall be made payable. Laws

1887, c. 77, 5 1, does not repeal Laws 1876, c.

107. § 13. Little River Tp. v. Board of

Com'rs, G5 Kan. 9, 68 P210. 1105.

73. The road and taxpayers are in a

quasi contract relation. James v. Ark.

Southern R. Co., 110 La. 145.

74. Where a. county subscribes money "to

be expended when found necessary on the

work on said road in the county and not out

of it in the right of way in grading and

in the necessary masonry," the company

acts as trustee and where it has done the

acts provided for cannot be charged with a.

breach of trust in buying ties and rails

necessary to put the road in operation.

Marion County v. Louisville & N. R. Co.

[Ky.] 78 S. \V. 437. The claim of a county

for breach of trust in the application of a

subscription cannot be enforced after the

expiration of tventy years and after the

road has passed into the hand! of a new

company Without notice. Id.
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facto corporation," and may be required to be a domestic corporation." Bonds '

issued by a municipality in excess of the amount authorized by statute are void

only as to the excess."

The character of the aid is controlled by the petition and notice of the elec

tion at which it is voted." It may be a stock subscription, in which case the sub

scriber stands in the relation of other stockholders." Such subscription may be

made by a local officer.” Conditions are usually imposed on the aided road)n

Purchasers of bonds are bound by matters of public record." They acquire

no inviolable contract right through adjudications of the validity of enabling

statutes." A clerical error in the taxpayer’s petition is not fatal.“

75. It cannot be urged that the companies

named in the petition are not legally or

ganized and existing where they were do

facto corporations existing sufficiently to

construct. equip and put into operation the

road which the taxpayers desired to have

made. James v, Ark. Southern R. Co., 110

La. 145.

76. Evidence held insufficient to show

that in the issuance of bonds a. town was

dealing with a corporation of the same name

incorporated under the laws of a. foreign

state with which the local corporation was

consolidated, though the application was

signed by one as general manager who prior

to the consolidation had been general man

ager of the foreign corporation. Municipal

Trust Co. v. Johnson City [C. C. A.] 116 Fed.

458.

77. Schmitz v. Zeh [Minn.] 97 N. W. 1049.

78. “'iiere the petition for a. special elec

tion speciiies the aid as a. donation or tak

ing of stock, and the election notice states

that the vote is to be taken on the ques

tion of aiding the road by donation, and

the order of election and collection of tax

designates it as an appropriation, the aid

to be extended is regarded as a. donation.

State v. Board of Com‘rs [Ind.] 68 N. E. 295.

79. The county may be estopped from

denying the right of a corporation to stop

Interest on its stock by the declaration of a

stock dividend, by acquiescence in subse

quent cash dividends on the basis that the

interest was so stopped. and by representa

tion by its sinking fund commissioners.

Louisville & N. R. Co. v. Hart County, 25

Ky. L. R. 395. 75 B. W. 288. The presump

tion that county bonds delivered in payment

of stock subscriptions were delivered on

the day of their date may be overcome in

part by evidence that other counties deliv

ered their bonds after date in similar cases.

1d. Where it is provided that the holders

of stock issued to the holders of tax receipts

for taxes to defray interest- on county aid

bonds shall be entitled to all the rights and

privileges of stockholders, such holder of the

tax receipts is entitled to stock equal to its

face together with all cash and stock divi

dends declared thereon [Acts 1851-62, p.

742, c. 429, § 15; 1 Acts 1865-66. p. 188, e. 20.

9 4]. Id.

80. The county court may direct the clerk

to make the subscription to railroad stock

on behalf of the county. and such being a

direction to do merely a. ministerial act is

not an invalid delegation of the power.

Green County v. Shortell, 25 Ky. L. R. 857.

76 B. W. 251.

81. The company does not forfeit Its l‘lg'lll

The taxpay

to aid by buying an existing narrow gauge

road traversing a. small portion of its mile

age and transforming it into a standard

gauge road. Bradley Ramsey Lumber Co. v.

Perkins, 109 La. 317. An agreement by a

corporation to establish its repair shop and

roundhouse at a. particular place requires

it to maintain but one such building,

and the character of the buildings is

governed by the necessities of the road.

Agreement in consideration of grant of aid.

Id. Construction of 4% miles within a coun

ty by a successor of the aided corporation

is not fulfillment of a. condition for the con

struction through the county of a road to be

built entirely across a state. Green County

v. Shortell, 25 Ky. L. R. 867. 76 S. W. 251.

Where the question as submitted at the

election made the issuance of the bonds con

ditional on the exoneration of the county

from a stock subscription to another road.

such exoneration is a. condition precedent

after which the bonds could be issued sub

ject to invalidation by the failure of the

road to construct its line in accordance with

another provision. Id. The police Jury in

respect to taxes authorized to be levied by

them under special consent in Louisiana

serve exclusively as an agency of the will

of the taxpayers and cannot impose heavier

conditions on the road which is aided than

the taxpayers impose in their petition, and

when the jury declares that the work shall

be commenced and completed within a cer

tain designated time, the petition having

made no provision, the jury may waive such

condition or penalty. James v. Ark. South

ern R. Co., 110 La. 145.

32. Where railroad aid is authorized by a

charter in exception to the general laws of

the state. a purchaser of the bonds is bound

by conditions appearing of record in the

county court but not printed in the bonds.

Green County v. Bhorteli. 25 Ky. L. R. 357.

75 S. W. 251.

83. Where an act of incorporation is held

unconstitutional on the ground that its title

ioes not express a provision for the transfer

to the corporation of municipal subscrip

tions in aid of another railroad, a purchaser

of the railroad aid bonds issued by a county

has no contract rights which the Federal

constitution will protect. though his pur

chase was on the faith of adjudications that

municipal subscriptions to railroad stock

need not be specifically mentioned in the

title of the incorporating act. Zane v. Ham

ilton County, 189 U. S. 370, 47 Law. Ed. 858.

84. Error in the designation of the cor

poration which is immediately corrected

cannot be made the basis of a collateral at
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cm or municipality may be estopped to contest the validity of aid by acquiescence."

or by recitals in bonds issued." In the absence of such recitals, bonds may be

defended," though interest has been paid for some years.”8

Mandamus is a proper remedy to secure collection of an aid tax, its validity

having been adjudicated."

Private aid. Subscriptions—The terms of a written subscription are con

clusive in the absence of fraud or mistake.“

Powers.°1—-The power to hold property may be limited to that needed and

used in operation of the road."

as a public warehouse."

towns permits the purchase for a branch of a road already constructed.“

right to hold stock in other corporations must be specially granted.”

A portion of railroad property may be leased

An authority to build branches or extend into certain

The

An em

ploye’s relief association is not contrary to public policy or ultra vires."

Execution of contracts and representation by 0/ficers."—-—Statutory provisions

tack. the identity of the corporation not

being questioned. James v. Ark. Southern

R. Co., 110 La. 145.

85. Where taxpayers have had ample op

portunity to repudiate the acts of a police

Jury concerning an election for aid, they

must not delay until the company has

placed itself in a position rendering a. pla

cing in statu quo impossible. James v. Ark.

Southern R. Co., 110 La. 145. Where a. coun

ty accepts stock, taxes a. railroad and pays

interest on bonds issued in payment, it may

be estopped as against a bona flde holder

for value to deny facts precedent to a statu

tory power to issue such bonds. such as

necessity of subscription or interest of the

citizens of the county under Code N. C.

1883. § 1996. Board of Com’rs of Stanley

County v. Coler [C. C. A.] 113 Fed. 705.

Where there is not a total lack of' power to

issue railroad aid bonds, the taxpayers may

be estoppcd to deny their validity in the

hands of third persons holding in good faith

and without notice of irregularities by long

continued levy and payment of taxes to meet

accruing interest. Schmitz v. Zeh [Minn.]

97 N. W. 1049.

86. A recital in the bonds of facts prece

dent to their issuance which county officers

are to determine estops the county as

against a. bona fide holder. Wilkes County

Com'rs v. Coler [C. C. A.] 113 Fed. 725.

87. Recitals as to the authority of officers

issuing them or as to the performance of

preliminaries requisite to their issue. Green

County v. Shortell, 25 Ky. L. R. 357, 76

S. W. 261.

88. Green County v. Shortell, 25 Ky. L.

R. 357, 75 S. W. 251.

89- As where an order directing the board

of county commissioners to order the en

forcement of a tax levy is reversed as to the

direction on account of a defect in parties,

though the validity of the tax is affirmed,

so also where a county board has made an

order for the collection of an aid tax, and

subsequently made an order suspending the

original order. mandamus will lie to com

pel the entry of a new order and a person

interested is not bound to proceed on the

original order or appeal from the second or

der suspending it. State v. Board of Com‘rs

[Ind.] 68 N. E. 295. The burden is on the

board to show any later orders. Only the

form of proceedings for the collection of the

tax may be considered. One who is a. tax

payer at the beginning of the proceeding

may maintain it.

90. A subscription for the purpose of se

curing a railroad cannot be recovered on

the ground that it was made with the in

tention of securing competition and that

competition has ceased. where the contract

is in writing and makes no mention of such

consideration and at the time of subscription

there was no road with which competition

could have been had. Sims v. Greenfield &

N. R. Co. [Mo. App.] 74 S. W. 421.

91. Authority to employ counsel to an

swer confessing a. bill is immaterial where

complainant would be entitled to a default

and a. decree pro confesso had no answer

been filed. Foreclosure. Cent. Trust Co. v.

“'ash. County R. Co., 124 Fed. 813.

92. The upper story of a depot, though

separately leased as a public warehouse, is

not within the meaning of a. constitutional

provision requiring a. corporation to dispose

oi.’ its land within a certain time if not in

use, according to the purpose of its charter.

State v. New Orleans Warehouse Co., 109

La. 64.

93. State v. New Orleans Warehouse Co.,

109 La. 64.

04. Cent. Trust Co. v. Wash. County R.

Co., 124 Fed. 813.

95. Cannot subscribe for stock in a. land

company even by the intervention of trus

tees. McCampbell v. Fountain Head R. Co.

[Tenn.] 77 S. W. 1070.

06. State v. Pittsburg. C., C. & St. L. R.

Co., 68 Ohio St. 9. 67 N. E. 93.

97. A consent to a street railroad to cross

the company‘s track is not sufficiently evi

denced by a paper signed by the vice-presi

dent without the corporate seal or signature

of the secretary, though a place for such

signature appeared and also an affidavit for

the secretary to make which did not appear

to have been made. Ballston Terminal R.

Co. v. Hudson Val. R. Co., 76 App. Div. [N.

Y.) 184. The corporation is not cstopped by

a statement of its president and general

manager that its engine set a fire. Cheek

v. Oak Grove Lumber Co. [N. C.] 46 S. E.

488. Acceptance of rent by the comptroller

of the company will not she“ waiver of no

tice to quit in the absence of evidence of in

tention or authority. Western Union Tel.

Co. v. Pa. R. Co. [C. C. A.] 123 Fed. 33.
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that branches in excess of a certain length must be authorized by a resolution of

the stockholders do not apply to branches of less length.” A resolution by the

board of directors to construct, conferring authority on the president and secretary

to execute papers necessary to procure ordinances, is sufficient authority to the

president and secretary to accept an ordinance fixing the route and afiix the cor

porate seal.”

Bonus and earnings tame—A railroad created by special charter is not re

lieved from the obligations imposed by its charter through its acceptance of the

general railroad law,1 and conversely railroad companies specially authorized to

increase their capitalization to a certain amount without payment of bonus are

not affected by a subsequent general statute imposing such a condition,8 nor are

corporations formed by a merger of such companies.‘

A charter obligation to turn earnings over a fixed per cent. to the state after

the stockholders have realized a specified sum cannot be added to by subsequent

legislation, though remedies may be provided for its enforcement.‘ Payment may

be compelled though the legislature does not exercise its power to regulate charges

after the earnings have reached the sum to be repaid shareholders.“ Earnings can

not be capitalized as against the state to diminish the percentage of surplus.“

The obligation is not removed by a subsequent special act relieving the company

from constructing part of the contemplated road, and creating a new corporation

to construct such portion.’ An action to recover surplus earnings for the school

fund under a charter obligation is not to be regarded as on a contract not in

writing and as a simple claim of money barred by the corresponding statute of

limitations.“ It is not barred by laches on the part of state officers." It may be

referred to a master,“ and if exiough items sued for are sustained to equal the

amount of plaintiff’s recovery and the finding is general, the question of whether

revenue taxes paid the national government were paid as an excise on the earn

ings and so a charge against the corporation, or as a tax on the dividends declared

and so a charge against the stockholders, becomes immaterial.“

Foreign corporations.“-On compliance with statutory requirements, foreign

corporations are usually permitted to become domestic so far as to exercise the

right of eminent domain," but compliance for such purpose does not render them

citizens in the sense the term is used in fixing jurisdiction of the federal courts.u

08- Acts 1897-98. p. 172. c. 168. Zircle v.

Southern R. Co. [Va.J 46 S. E. 802.

09- In the absence of other evidence. the

acceptance so signed and sealed would more

over be presumed to be the authorized act

of the corporation. Mercer County Traction

Co. v. United N. J. R. & C. Co. [N. J. 1304.]

56 At]. 897.

l. Terre Haute & I. R. Co. v. State, 159

Ind. 438. 65 N. E. 401.

8. The act of June 4. 1883, Pub. Laws, 67.

i not repealed by Act Feb. 9, 1901, so

that a. railroad increasing its capital stock

pursuant to the later statute is not required

to pay the bonus tax provided by Act May 3,

1899, Pub. Laws. 189. Corn. v. Buifalo & S.

R. Co.. 207 Pa. 154.

3. Com. v. Buffalo 8: S. R. Co.. 207 Pa.

164. A Pennsylvania corporation merged

with a New York corporation prior to the

enactment of a statute requiring a bonus

on the increase of capital stock may increase

its stock without payment of such bonus,

the rights being held by the individual com

panies and transferred to the merger. Com.

v. Buffalo, R. & P. R. Co.. 207 Pa. 160.

4. Acts 1897, pp. 8. 69, 145 are unconstitu

tional unless appealed to merely as provid

ing a. remedy for enforcing charter ohlign

tions imposed on the Terre Haute & Rich

mond R. Co.. chartered by Local Laws 1847,

p. 77. Terre Haute & I. R. Co. v. State, 159

1nd. 438, 65 N. E. 401.

5. Terre Haute & I. R. Co. v. State, 159

Ind, 438, 65 N. E. 401.

6. Local Laws 1847. p. 82. § 28. Terre

Haute & I. R. Co. v. State, 159 ind. 488, 65

N. E. 401.

7. Terre Haute & I. R. Co. v. State, 159

Ind. 438, 65 N. 1'}. 401.

8. Action based on Local Laws 1847. p. 77.

is not barred by the 15 year statute of

limitation but the 20 year statute is applica

ble, the not being regarded as a written con

tract. Terre Haute & I. R. Co. v. State.

159 Ind. 438. 65 N. E. 401.

0, 10. 11. Terre Haute 8: I. R. Co. v. State.

159 ind. 438, 66 N. E. 401.

12. See generally article Foreign Cor

porations, 2 Curr. Law, p. 40.

13. Act March 13, 1889; Acts 1889, p. 43, e.
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Taxes required of foreign corporations as a condition to doing business may

be collected from a road but partially constructed prior to their imposition, though

not from corporations which have already built their lines of railroad into or

through the state."

Process—Service of process on railroad corporations, whether domestic or

foreign, is largely controlled by statute." Variance between the summons and

return in showing service on a “railway” in place of a “railroad” company is fatal

on appeal in the absence of a showing of identity.17

Venue."—A statement in the charter as to the location of the principal

place of business is not controlling as to venue," nor does the principal office fix

the residence.” Venue may be confined to a. particular county by statute’1 and

may be governed by the statute applicable to local parties," hence a statutory pro

vision that an action may be brought in any county through which a railroad runs

does not allow a plaintiff to elect in which county suit may be brought in contra

vention of general Code provisions."

tory.“

An action for personal injuries is transi

Control by railroad commissions—Railroad commissions may inquire into

matters concerning public comfort and convenience." May assess a penalty for

violation of its orders subject to final action of the court," and may make their

34. Russell v. St. Louis S. W'. R. Co. [Ark.]

75 S. W. 725.

14. Davis“ Adm'r v. Chesapeake d: O. R.

Co., 25 Ky. L. R. 342, 75 S. W. 275.

15. The tax is to be based on the amount

of capital employed in the construction of

the portion of the line lying within the state

less the amount constructed before the en

actment of the statute [Rev. 8t. 1899, i

1025; Laws 1891, p. 75]. State v. Cook, 171

M0. 348, 71 S. W. 829.

18. The sheriff's return must state that a.

copy of the summons was left with a person

in charge of an office of defendant company.

Vlckery v. Omaha, K. C. & E. R. Co., 93 Mo.

App. 1. In garnishment the return must

show service on the nearest station or

freight agent. Antonelli v. Basile, 93 Mo.

App. 138. Where service may be on the

managing agent of a foreign corporation, it

is properly made on a station agent author

ized to sell and collect for passenger tickets

and to receive and deliver freight and to

collect for freight shipments. Brown v.

Chicago. M. K: St. P. R. Co. [N. D.] 95 N. W.

153. Jurisdiction of a foreign railroad can—

not be ohtained by service on an advertising

agent without power to sell tickets or con

tract. Not a doing of business within the

meaning of Ball. Ann. Codes and St. 5 4875.

Rich v. Chicago, B. & Q. R. Co. [Wash.] 74

Pac. 1008. Provision for service on a pas

senger or freight agent found nearest the

county seat of the county where action is

brought does not authorize service on the

agent of a first carrier in an action against

the last of connecting carriers [Civ. Code

Prac. i 51. subsecs. 3. 4]. Louisville & N.

R. Co. v. Chestnut 8: Bro., 24 Ky. L. R. 1846.

72 S. W. 351.

17. Vickery v. Omaha, K. C. & E. R. Co.,

93 Mo. App. 1.

18. Foreign railroad companies may be

sued in Georgia on causes of action arising

within the state either by attachment or in

personam. Hazlehurst v. Seaboard A. L. R...

118 Ga. 858. In Kentucky, an action for

malicious prosecution may be instituted

against a. railroad company in a. county

through which defendant was transported

on defendant's railroad after his arrest

[Civ. Code. §§ 72-74). Evans v. Maysville &

B. S. R. Co., 25 Ky. L. R. 125, 77 S. W. 708.

10. Action may be maintained at another

point where the only important officers of

the company doing business within the state

reside and have their offices. Boyd v. Blue

Ridge R. Co., 65 S. C. 326. See Malicious

Prosecution, 2 Curr. Law. p. 767, for liability

of railroad to such' action.

20. A county in which a railroad operates

its road and carries on a large part of its

business, though its principal office is in

another county, may be regarded as the

county of its residence for the purpose of

venue. Poland v. United Traction Co., 88

App. Div. [N. Y.] 281.

21. Civ. Code 1895, § 2334; Act 1892, p. 95.

Hazlehurst v. Seaboard A. L. R., 118 Ga. 858.

22. Mitchell v. Southern R. Co., 118 Ga.

845.

23. Act 1889, p. 362; Civ. Code 1895. 5

2334, action cannot be brought in C. county

for an injury in F. county. Le Croix v.

Western 8: A. R. Co., 118 Ga. 98.

24. May be brought in any county in

Texas in which defendant is operating its

road for an injury occurring in New Mexico

where defendant was a. foreign corporation.

Atchison, T. & S. F. R. Co. v. Keller [Tex.

Civ. App.] 76 S. W. 801.

25. The authority and duty is not limited

to matters concerning public safety or

health. Morgan‘s La. & T. R. & S. S. Co. v.

Railroad Commission, 109 La. 247. Com

plaints as to abuse of discretion by directors

of a railroad company in the operation of

trains may be made to the board of railroad

commissioners. People v. Brooklyn Heights

R. Co., 172 N. Y. 90, 64 N. E. 788.

26. Railroad Commission of La. v. Kan.

City Southern R. Co.. 111 La, 133. The

supreme court in settling disputes between

railroads and the railroad commission acts

as 2. Judicial body and not as an adminis

trative board supervisory of the acts of the
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orders executory after reasonable notice to the parties concerned.” A board of

railroad commissioners has not jurisdiction to allow the taking of the right of

way of one company on an intersection by another so as to exclude the first from

the territory taken."

§ 2. Location of road, termini and stations—In the absence of exact and

definite location in the charter, discretion is vested in the company.” In the ab

sence of statute, the line need not be located by the directors.“

Filing, location, profile, eta—Attestation by the proper officer shows that a

location was legally and properly made,“1 and immaterial or formal defects are

not fatal." In the absence of a definite description of the location in the map

filed by the company or in a grant of a right of way by an abutter, rights are

limited to the track established at the time of the gran .” A judgment declaring

proceedings for an extension invalid for the want of proper consents to the original

route by abutters leaves the description of the original as filed, unaffected.“

There is no legal presumption that consents were given in reference to a defective

map."

Alteration and changes.—A statute permitting the altering or changing of a

route does not authorize an extension past the original terminals." A railroad

chartered to run between two points will not after having located its station

and terminal facilities be permitted to call another point its terminus because

the location is technically within the meaning of the charter.“1

Compulsory maintenance of stations, sidings, etc."-A railroad commission

has not in the absence of statute authority to require the location of a station and

commission. Morgan's La. & T. R. & S. B.

CO. v. Railroad Commission, 109 La. 247.

27. Railroad Commission of La. v. Kan.

City Southern R. Co., 111 La. 183.

Q. Laws 1901, c. 286, i 14. Atchison, T.

& S. F. R. Co. v. Kan. City, M. & 0. R. Co..

67 Kan. 569, 70 Fee. 939.

29. A road is not rendered a belt line

not authorized by its charter by failure to

select the most direct route between its

termini, where its circuitous nature arises

from physical features and typography.

Tenn. Cent. R. Co. v. Campbell. 109 Tenn.

655, 73 S. W. 112. A charter provision locat

ing a road "near" a certain village does not

prevent the road from passing through such

village. Hill v. Southern R. [3. C.] 46 S. E.

486.

30. Location by the president on sugges

tion or advice of the general manager and

engineers is sufficient. Tenn. Cent. R Co.

v. Campbell. 109 Tenn. 655, 73 S. W. 112.

81. Clerk of board of county commission

ern. Nicholson v. Me. Cent. R. Co., 97 Me. 43.

82. Omission of date where approval by

county commissioners shows its timeliness

or variance between certificate of approval

of location and date 0! communication from

the president of the road with regard there

to where there can be no contusion or in

suflicient evidence as to the authority of a

corporate othcer to tile where his act has

been acquiesced in for nearly 30 years.

Nicholson v. Me. Cent. R. Co., 97 Me. 43.

83‘ The company has no power without

the property owner's consent or by condem

nation proceedings to build additional

tracks. switches or sidings. Stephens v. N.

Y., O. t W. R. Co., 175 N. Y. 72, 67 N. E. 119.

A map lhowing a proposed railroad by a.

single line without indication as to whether

the line is the center or exterior line 0! the

route or of its width, or of the amount of

land to be taken, is an insufficient compli

ance with Gen. Railroad Act 1850 [Laws

1850, p. 211, c. 1401 requiring a map and

profile of the route adopted. Id.

84. The company may procure new con

sents and fresh ordinances authorizing con

struction of the route. Mercer County

Traction Co. v. United N. J. R. 8: C. Co.

[N. J. Eq.) 56 Atl. 897.

85. A map showing the termini with the

route between, but not indicating the ter- '

mini 0! the various courses, is so insuflicient

that notwithstanding its filing the petitioner

may begin proceedings de novo, and under

Pub. Laws 1893, p. 306. § 6. consents 0t

abutters may be validly executed before the

description and map is filed in the office

of the secretary of state. Mercer County

Traction Co. v. United N. J'. R. & C. Co. [N.

J. Eq.] 56yAtl. 897.

an. Greenwich & J. R. Co. v. Greenwich

& S. Elec. R., 75 App. Div. [N. Y.] 220. A

change in terminus tor the sole purpose of

increasing the road's business is not author

ized by statute authorizing a road to be 10

cated in a. county adjoining any county

named in the certificate of incorporation in

case the directors believe that the line will

be improved thereby [Laws 1890, c. 565].

Greenwich & J. R. Co. v. Greenwich & 8.

Else. 3.. 172 N. Y. 462. 65 N. E. 278.

37. State v. Northern Pac. R. Co., 89 Minn.

363. 95 N. W. 297.

38. Maintenance of train service. see post.

5 7A. Conlt. i! 15, 22, against discrimina

tions by railroads in transportation facili

ties and against monopolies is not self

executing, and a statutory provision to the

same eflect (Ball. Ann. Codes & St. Q 4322),
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the erection of a depot at a particular point.” Where such authority is given, it

must be exercised with regard to the rights of both the road and the public.“

A railroad commission may be authorized to prevent the removal or abandonment

of a spur track already established which is in use and in the use of which the

public has an interest,“ but maintenance should not be _arbitrarily compelled."

Under statutes against discrimination, a road is not bound to permit sidetracks

to be connected with its track unless it has permitted such connection by

particular individuals, in which case it must accord similar provisions to all,“

nor can it be compelled to extend its track to reach a. warehouse over property

not its own.“

§ 3. Interest in lands and right of way. Public grants and franchises.—

Competitive bidding for a municipal franchise is sometimes but not invariably

required.“

may be for uses other than for tracks."

cated to public use.“

A duty to permit concurrent public use may be imposed.“ Grants

Property granted may have been dedi

An enlargement of powers under a franchise does not in

itself carry an extension of the franchise." To retain a grant of terminal rights,

must be regarded in determining what is a

discrimination. N. W. Warehouse Co. V. Cr.

R. & N. Co.. 32 \Vash. 218, 73 Pac. 388. A

railroad company is not deprived of its right

to manage.or control its property nor is its

property taken without due process of law

by a statute imposing on it the burden of

proving in proceedings to compel it to pro

vide a. station at an incorporated village

that the establishment of such station is un

reasonable and unnecessary. Minneapolis 8:

St. -L. R. Co. v. Minn., 193 U. 5. 53.

80. Under Code 1896, p. 974. c. 95, art. 2.

5! 8451-3453, the commissioners have no

authority to require a railroad company to

change its stations or to erect and maintain

depot buildings for the storage of freight,

nor is such power conferred by section 3490,

which confers general supervisory powers

on the commissioners with authority to

recommend to the railroads the adoption of

such measures as the commissioners may

deem conducive to public safety and inter

ests. Nashville, C. & St. L. R. Co. v. State,

137 Ala. 439.

40. The extent to which the rights of the

public will be affected may overcome ques

tions of expense in the operation of the

station or diminution of profit secured there

from. Facts held sufficient to authorize an

order of the railroad commission re-estab

lishing a station at a point where it has

been located for fifteen years. State v.

Northern Pac. R. Co. [Minn] 96 N. W. 81.

The station need not be remunerative at the

spot where it is ordered, though the ability

of the railroad in view of its entire business

to establish and maintain it should be re

garded and the situation at a. special locality

will not govern. Morgan’s La. & T. R. & S.

8. Co. v. Railroad Commission, 109 La. 247.

Facts held snihcient to sustain an order

directing the reopening and maintenance

of a passenger and freight station as pre

viously conducted. State v. Northern Pac.

R. Co., 89 Minn. 863, 95 N. W. 297.

41. Under Const. art. 284, the commission

may order that a spur or switch be not re

moved, subject to review by the court. Rail

road Commission of La. v. Kan. City South

ern R. Co.. 111 La. 133.

42. Order of the railroad commission re

quiring the maintenance of a spur held

erroneous where the spur was dangerous to

operate and no longer of use. Railroad

Commission of La. v. Kan. City Southern R.

Co., 111 La. 133.

43. A demand for an extension 0! a line

to a warehouse over property not belonging

to the company, accompanied by an offer to

accept a lease of a stated portion of the

rond's grounds contiguous to an existing

sidetrack, is not a. sufficient demand to com

pel the execution of a lease, even it the

road was bound to execute it. N. W. Ware

house Co. v. Or. R. & N. Co., 1! Wash. 218,

73 Pac. 388.

44. N. W. Warehouse Co. V. Cr. R. & N.

Co., 32 \Vash. 218, 73 Pac. 388.

45. A municipality under certain consid

erations and restrictions may grant a use

to a railroad without first advertising it for

sale to the highest bidder. Capdevielle v.

New Orleans & 8. F. R. Co., 110 La. 904.

An electric road between two cities is to be

regarded as a. trunk railroad for the pur

pose of determining its rights to a fran

chise from a city under Const. § 164, pro

viding that cities shall not grant franchises

to street railways save to the highest and

best bidder, but that such provisions shall

not apply to a trunk railway. Diebold v.

gay. Traction Co., 26 Ky. L R. 1275, 77 8. W.

4.

48. A corporation granted the right to

use designated tracks may be required to

permit other roads to come on such tracks

on the same terms and without discrimina

tion, and such a grant is held not preju

dicially perpetual or damaging to any sub

stantial rights of the municipality and not

a. parting with the police power. Capde

vielle v. New Orleans & S. F. R. Co., 110 La.

904.

47. Railroad stations. Capdevielle v. New

Orleans & S. F. R. Co., 110 La. 904.

48. Capdevielle v. New Orleans & S. F. R.

Co., 110 La. 904. A city may grant the right

to build bridges across her basins to the

extent that she is concerned. Id.

49. Where the original ordinance grants

a company with limited powers permission

to operate a. dummy railroad, permission to

a company with' general railroad powers in
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the road need not as to all portions of its line have complied with a statute pre

scribing the amount of road to be completed each year.“

Grants in highways and streets.“—A constitutional provision that any asso

ciation organized for that purpose may construct a road between any points within

the state does not repeal a statute preventing the occupation of streets without

municipal consent." By statute, a joint consent to the use of a street or highway

may be required where a. city and a county or township are in joint control.“

A public street cannot be granted for a private and permanent switch track.“

Abandonment of a highway to a railroad is a question of intent.“ A mere

grant by public authority of permission to a. railroad company to use and occupy

a portion of a public street or highway does not confer an exclusive right or de

prive the public of the right to use the same in any way not inconsistent with its

use by the railroad company.“ The railroad by laying tracks in a street under

such authority does not acquire a. perpetual easement.‘$1 Acceptance of a grant to

occupy a street may be evidenced by occupancy of a portion." The use is limited

to the grant." Where a corporation is limited by its charter to one right of way

and is required to give at least a week’s notice of intention to make application to

the city council therefor, the council has no power to make a grant by implication

or acquiescence.“

A conditional grant of a right of way cannot be revoked by a city without

notice.‘1 Right to build under a grant is lost by nonuser."

a subsequent ordinance to operate a subur

han passenger railroad is not free from the

time limit fixed by the former. Chicago T.

T. R. Co. v. Chicago, 203 111. 576, 68 N. E. 99.

50. Rev. St. art, 4558. Denison & S. R.

(10. v. St. Louis S. W. R. Co., 96 Tex. 233, 72

S. W. 161.

51. The assent by a town council to a

railway company authorizing the occupa

tion 0! the streets under section 10, c. 52.

Code 1899 is not a franchise within the

meaning of chapter 29, p. 82, Acts 1901, but

:1 grant of an easement. Belington & N, R.

Co. v. Alston UV. Va.] 46 S. E. 612.

52. Const. 1874, art. 17. Q 1 does not repeal

Act Apr, 4, 1868, § 12. Pub. Laws, 62. Pitts

hurg v. Pittsburg, C. & W. R. Co., 205 Pa. 19.

53. Traction Act 1893, 5 1; 3 Gen. St. p.

3235; Acts 1894, 3 Gen. St. p. 3247, and Act

1896, P. L 1896, p. 329. Woodbridge Tp. v.

Raritan Traction Co., 64 N. J. Eq. 169.

54. Cereghlno v. 0r. Short Line R. Co.,

26 Utah, 467, 78 Pac. 684. A private citizen

specially damaged may have an injunction.

id. A railroad company having lawfully

laid its tracks in the streets of a town, an

injunction will lie to prevent the tearing

up and removing ot the tracks by the town

authorities. Beiington & N. R. Co. v. Alston

[\V. Va.] 46 S. E. 612.

55. Turney v. Southern Pac. Co. [0r.] 75

l‘uc. 144.

50. An order of the county court grant

ing a right to use and occupy a portion of

the county road will not be so construed.

nor does a subsequent order defining more

specifically the duty 01! the company with

regard to the repair of the road indicate an

intention to abandon any portion of such

road or relinquish the county‘s control, nor

does a. still subsequent order intended to

change the traveled way to the opposite

side of the track. Turney v. Southern Pac.

Co. [Or.] 75 File. 144. Neither the railroad

nor the public has an exclusive right of oc

cupancy but each may use the whole, sub

ject to a reciprocal duty of diligence in the

avoidance of probable danger. Southern R.

Co. v. Crenshaw, 136 Ala. 573.

57. Chicago T. T. R. Co. v. Chicago, 203

Ill. 576, 68 N. E. 99. A resolution granting

a railroad company permission to lay its

tracks in a street on condition that the

permission might be revoked at the pleasure

of the city, and the railroad company laid its

tracks by virtue of such permission, the city

had a right thereafter to revoke the per

mission and remove the tracks. Del., L. &

W. R. Co. v. Oswego. 86 N. Y. Supp. 1027.

58. Denlson & S. R. Co. v. St. Louis S.

W. R. Co., 96 Tex. 233, 72 S. W. 161.

59- A limitation as to the distance a road

shall be located from the curb line of a

street is not abrogated by the erection of a

levee in the street and the granting of per

mission to the road to construct its tracks

on top of the levee. City of Alexandria v.

Morgan's La. & T. R. & S. S. Co.. 109 La. 50.

An ordinance granting permission to con

struct a single track in a street cannot by

construction be enlarged to permit the con

struction of two. Klosterman v. Chesapeake

& O. R. Co., 24 Ky. L. R. 1183, 71 S. W. 6.

If a. railroad having a right to construct

one track wrongfully constructs an addi

tional track. the cause of action to an ad

joining owner for damages is barred by a.

limitation of five years save as to the dam

ages sustained by reason of the construc

tion of two tracks which would not have

been sustained by the construction and

prudent operation of one track. Id.

60. Klosterman v. Chesapeake & O. R.

Co., 24 Ky. L. R. 1183. 71 S. W. 6.

01. The power is judicial and the rail

road company cannot be deprived of its

vested rights by a. forfeiture. City or Alex
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Consent of abutting owners to the location of a single track road does not

bar recovery of damages from the construction of additional tracks.63 Though

the consent may release the interest in the soil of the street, the extent of use

granted depends on the circumstances contemporaneous to the agreement.“

Rights in public lands—A railroad’s title to its right of way is superior to

a mining claim located subsequently to the filing of articles of incorporation and

proofs of organization, though its profile map has not been accepted because the

lands are unsurveyed." On abandonment of a mining claim, it becomes public

land to which a railroad right of way may attach and a reloaition is subject to

the easement."

Right of eminent domain."——The power cannot be exercised to effectuate

an illegal control of parallel lines." The discretion of railroads in the condemna

tion of property will not be controlled where not clearly abused.°“ A right of way

may be condemned to reach the property of an individual." Land within the right

of way which has formerly been purchased subject to a condition subsequent and

of which the grantor has recovered possession on failure of performance may

be condemned." Payment of the award is a condition precedent to the divesting

of title." Under constitutional provisions that payment must be made before a

right of way shall be appropriated, statutes cannot be enacted authorizing a rail

road to enter into possession pending condemnation proceedings." A judgment

of ejeetment against the railroad which will operate harshly may be suspended

by a court of equity for a period sufficient to allow rights to be acquired by con

demnation.“

Where a railroad appropriates a highway under a statutory provision allowing

andria v. Morgan's La. & T. R. & 8. S. Co..

109 La. 50.

82. A railroad company had acquired per

mission from a. city, on two different occa

sions, to lay its tracks in a street, but failed

to do so. Seven years thereafter it obtained

permission to lay its tracks there on certain

conditions. Held. that the road had abun

doned all the rights it acquired under the

first permission. Del., L. d: W. R. Co. v.

Oswego. 86 N. Y. Supp. 1027.

63. Stephens v. N. Y., O. & W. R. Co., 175

N. Y. 72, 67 N. E. 119.

A grant on consideration that there shall be

no unnecessary obstruction does not con

fer a right to utilize the street for as many

sidings and switches as it may deem neces

sary after a single track has been con

structed in conformity with a. map filed

showing its route by a. single line. 1d. As

to additional burdens, see generally Eminent

Domain, 1 Curr. Law, p. 1002.

04. Stephens v. N. Y., 0. & W. R. Co., 175

N. _Y. 72, 67 N. E. 119.

65. 18 Stat. 482, i 1.

Everett & M. C. R. Co..

Pac. 628.

08. Act Cong. March 3. 1875, 59 1, 4; 18

Stat. 482, 483, c. 152. Bonner v. Rio Grande

S. R. Co. [Colo.] 72 Pac. 1065.

67. This subject is fully treated in the

article Eminent Domain. 1 Curr. Law. p.

1002, where all questions relating to the

right to take, procedure and compensation

are discussed. Nothing but. the bare right

to so acquire property is treated here.

68. Under Illinois statute giving a. for

eign corporation which has control of a

Pa. M. & I. Co. v.

29 Wash. 102. 69

railroad situated within the state power to

exercise the right of eminent domain. but

not permitting any railroad company to pur

chase competing lines, a. company which

purchased a parallel line on the opposite

side of the Mississippi river in another

state could not exercise the power of emi

nent domain (Ill. State Trust Co. v. St.

Louis. I. M. & S. R. Co., 208 Ill. 419. 70 N.

357); and the owner of the land could

raise the question in condemnation proceedv

ings brought by such foreign corporation

and need not resort to quo warranto. (Id.).

69. Zircle v. Southern R. Co. [Va.] 45 S.

E. 802. Under Gen. St. 1901, 5 1359, a rail

road company may condemn a. tract of some

20 acres separate and apart from its right

of way for the purpose of a. water station.

Dillon v. Kan. City, Ft. S. & M. R. Co.. 67

Kan. 687, 74 Pac. 251. Pennsylvania consti

tution held not to repeal an exemption of

dwelling houses from condemnation by rail

road companies provided in an earlier stai

ute. Weigold v. Pittsburg, C. 8: W. R. Co.

[Pa.] 67 At]. 188.

70. Not a taking for private use if the

track is for the use of the road and third

parties who might wish to patronize the

road. Zircle v. Southern R. Co. [Va.] 45 S.

E. 802.

71. Act March 25. 1881. Bouvier v. Balti

more & N. Y. R. Co. [N. J'. Law] 53 Atl. 1040.

72. Code, § 1079. Southern R. Co. v.

Gregg [Va.] 43 S. E. 570.

73. Const. art. 1. § 14; Code Civ. Proc. §

1254. Steinllart v. Superior Ct., 137 Cal. 575,

70 Pac. 629. 59 L. R. A. 404.

74. Griswold v. Minneapolis, St. P. d: S.

S. M. R. Co. [N. D.] 97 N. W. 538.
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it to construct its road on highways, the county may bring an action for any re

sulting damages."

Private grants."-—An agreement to donate land for right of way is sufficiently

supported by the enhanced value of land retained" or by the partial building of

the road," which may also work an estoppel." Such an agreement is not a license

revocable at will.80 The grantor cannot thereafter establish streets across the

right of way by dedication.81 Rights under a dedication by a lessee terminate

with the lease." '

Construction without objection from the owner gives a right of way by estop

pel.“

Conditions and reservations in private grants.“—Maintenance of a station

may be made a condition,“ but a condition against such maintenance within a

limited distance may be against public policy." _ A reservation may be valid, though

not mentioned in a guardian’s order of sale."

Covenants to fence, to provide crossings and switches run with the land.”

A subsequent purchaser of the road’s property is bound.“ The grantor does not

lose his right to enforce them by conveying all of his land except a narrow strip

along the right of way.” The road must not obstruct its right of way so as to

interfere with a right of way reserved by its grantor.‘u A duty not to alter the

grade of the roadbed will not be implied,“ unless plainly shown by the circum

75. Appropriation under Rev. 8t. 1896. art.

4426. St. Louis, S. F. & T. R. Co. v. Gray

son County [Tex. Civ. App.] 73 S. W. 64.

The measure of damages is the amount re

quired to put the new road in as good con

dition as the old one appropriated. Id.

“'here the railroad has built s. new road to

take the place of a highway appropriated by

it. evidence 01 the condition 0! the old road

and of the new road at times remote from

that of the taking should be excluded. Id.

An instruction should be given excluding

evidence of an excavation adjacent to a. new

road built by the company in place 0! the

highway from the consideration oi! the jury

on the question of damages. Id.

76. A description of a. right of way as a

strip 40 feet in width from the center line

01! the road measured on the north side of

said railroad. the grantor to have the privi

lege of fencing within 20 feet of the center

line after completion. amounts to a reserve

tion of a license to cultivate the outside 20

feet. Chicago & S. E. R. Co. v. Wood, 80

ind. App. 650, 66 N. E. 923.

77. Cadiz R. Co. v. Roach. l4 Ky. L. R.

1761, 72 S. W. 280.

78. Being a detriment to the promises.

Cadiz R. Co. v. Roach, 24 Ky. L. R. 1761, 72

S. W. 280.

79. Cadiz R. Co. v. Roach, 24 Ky. L. R.

1761. 72 S. W. 280.

80. After occupancy of the right of way

by the road and the expenditure of money, n

mortgage to a third person does not revoke

the agreement. Ill. Southern R. CO. v. Bor

ders. 201 Ill. 459. 66 N. E. 882.

81. State v. Morgan's La. & '1‘. R. & B.

5. Co.. 111 La. 120.

82. City at Durham v. Southern R. Co..

121 Fed. 894.

88- Omaha B. & T. R. CO. v. Whitney

[Neb.] 94 N. W. 6l3. A landowner who

stands by and sees a railroad constructed on

his farm and makes no protest is ostoppcd

to recover possession of his land after the

railroad is completed and the interest of

the public in the road has become fixed

(Ind. R. Co. v. Morgan [Ind.] 70 N. E. 368).

and the fact that the company had not the

pow)er of eminent domain is immaterial

(Id.

84. Description held sufficient to manifest

an intention of the grantor to reserve.

Porter v. Kan. City & N. C. R. Co. [Mo. App.]

77 S. W. 682.

85. A condition for e reversion of n. grant

of a. right of way in case of failure to main

tain a. depot at a certain point as e. condi

tion subsequent is not void as to public

policy. causes the title and right of posses

sion to revert on breach, and may be as

serted by the grantors in ejectment either

against the railroad or the public. Gris

wold v. Minneapolis. St. P. & 8. S. M. R.

Co. [N. D.] 97 N. W. 638. A condition for a

depot is not complied with by the furnish

ing of a. sidetrack on which trains are

stopped. Ark. Cent. R. Co. v. Smith [Ark.]

71 S. W. 947.

80. A covenant not to build a depot with

in three miles ot one established, especially

where the railroad commission determines

the necessity of a. depot within such dis»

tance, Beasley v. Tex. & P. R. (10.. 191 U. S.

~i92.

87. Reservation of right of way. Porter

v. Kan. City & N. C. R. Co. [iiio. App.] 77

S. W. 582.

88. 80. 00. Chicago. St. L. dz N. O. R. Co.

v. Wilson, 25 Ky. L. R. 525, 76 S. W. 138.

91. Porter v. Kan. City & N. C. R. Co.

[Mo. ADDJ 77 8. W. 582.

no. A duty to maintain a grade at the

point established when abutting owners

erect improvements will not be implied in

the absence of express agreement. though it

is possible the railroad might be responsi

ble i'or arbitrarily changing Its grade with

out due reference to public necessity. Lie
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stances." A mining right must be so exercised as not to undermine the surface

support or let down the tracks unless such right is reserved by express words or

by necessary implication.“

Enforcement of conditions.—The grantor is in most cases confined to an

action for damages." Demand of performance is unnecessary where the right is

denied."" For the sufficiency of demand in a particular case, see the footnotes."

In an action on a covenant in a right of way deed, the omission of the word

“branch” from the name of the company as constituting a. variance from the de

scription in the covenant is immaterial.“8 In an action for the breach of an agree

ment to remove a track to permit mining, it is not necessary to allege the amount

of mineral which plaintiffs were prevented from mining or the possibility of de

fendants complying with the notice alleged."

The measure of damages for breach of an agreement to move tracks to permit

mining is the value of the mineral that cannot be mined without injury to the

surface of the right of way or lowering the tracks.1 For breach of a contract to

build a station on certain land, it is the difierence in value with and without the

station.”

Rights as against subsequent grantees.-—A prior right of way grant is superior

to a subsequent right of quarry, and the construction of the road cannot be en

joined by the quarry owner.a Occupancy affords notice to subsequent grantees,i

though it has been held that an agreement to convey on request within a specified

time does not give the company a right of possession as against a subsequent

dol v. Northern Pac. R Co.. 89 Minn. 284, 94

N. W. 877.

93. A grant of right of way does not con

,ter the right to erect a track above grade

where the permission is to operate a. road

substantially as erected in a. certain street

over which a. surface line was built. Lane

v. Mich. Traction Co. [Mich.] 97 N. W. 354.

94. Silver Springs. 0. 8: G. R. Co. v. Van

Ness [Fish] 34 So. 88‘.

96. Action to recover possession will not

lie. Southern 00.1. R. Co. v. Slauson, 138

Cal. 342. 71 Pac. 352. A deed providing for

the removal of tracks on the right of way

granted to permit mining construed to con

tain a. covenant and not a reservation, lim

itation or condition subsequent so that an

action for damages would lie. Silver

Springs. 0. & G. R. Co. v. Van Ness [Fla_]

84 So. 884. On breach 0! an agreement to

erect a retaining wall to preserve the wall

of an abutting building parallel to a. cut,

an action may be brought in tort or on

contract. Rector, etc.. of Church of Holy

Communion v. Peterson Extension R. Co., 68

N. J. Law. 399. On the erection of a track

above the surface, the owner is confined to

mere pecuniary demagel and cannot have

the track torn up and the route abandoned.

Lane v. Mich. Traction Co. [Mich.] 97 N. W.

35-1. Where I. railroad abandons a, contract

settling a claim of damages for right of way

after a lapse of fifteen years, the landowner

may institute suit on the basis of a per

manent appropriation of the land and re

cover damages as on a proceeding by con

demnation. It is proper to seek further

a judicial determination that the contract no

longer measures the rights of the parties.

St. Louis & S. F. R. Co. v. Yount, 67 Kim.

896. 78 Pac. 68.

90- Plaintiff need not demand the con

Cnrr. Law. Vol. 2.—Sig. 88.

struction of a. private switch and crossing

covenanted for in consideration of a. right

of way grant where the defendant by its

pleadings denies his right of action to en

force such covenant. Chicago, St. L & N. O.

R. Co. v. Wilson. 25 Ky. L. R. 525, 76 S. W.

138.

97. Under an agreement. on notice. to

remove a. track to permit the mining of min

eral: by the grantor. the notice need not

designate a place to which the track may

be removed. Silver Springs, 0. & G. R. Co.

v. Van Ness [FlaJ 34 So. 884. Written n0

tice to remove a track for the purpose of

allowing the mining of phosphate deposits

held sufllcient where a more specific one

was not requested and there was no claim

that the company was ignorant of the loca

tion of the deposits. Id.

98. Chicago, St. L. & N. 0. R Co. v. Wil

son. 25 Ky. L. R. 525, 76 S. W. 138. The de

tective allegation is corrected by the deed

which is attached as an exhibit. Id.

99. Silver Springs. 0. & G. R. Co. v. Van

Ness [FlaJ 84 So. 884.

1. Such damages may be based on evi

dence of a. system of rodding, boring and

pitting to ascertain the extent of the de

posits. Silver Springs. 0. & G. R. Co. v.

Van Ness [Fla.] 34 So. 884.

2. Evidence held not to demand the set

ting aside of a verdict for nominal damages

as inadequate in an action for breach of a.

contract to erect a station. Brooklyn Hills

Imp. Co. v. N. Y. & R. B. R. Co., 80 App.

Div. [N. Y.] 508.

8. Coyne v. Warrior Southern R. Co., 137

Ala. 553.

4. Consumers' G. T. Co. v. American P.

G. Co. [Ind.] 68 N. E. 1020. Grading and

bridge work or possession. Ill. Southern R.

Co. v. Borders, 201 Ill. 459, 66 N. E. 882.
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grante‘e, though it has constructed its road and maintained pessession for several

years.

Disposal of or use of right of way by company.‘—After construction of a road,

a railroad may without intention to abandon, sell for similar purposes premises

acquired by it for railroad purposes." A conveyance of a right of way to a rail

road does not authorize the maintenance of a telegraph line for general commer

cial purposes, nor can the road grant an easement in its right of way for such

purpose, and an attempt to do so creates a license as against the company without

affecting the owner of the land,8 but where the road has the right to construct a

telegraph line upon its right of way, the purpose for which it intends using such

telegraph line cannot be considered in injunction by it to prevent interference with

its erection.“

Abandonment of right of way.‘°—Only the state or city can insist on a for

feiture of a right of way by failure to complete a track.11 An agreement to use

the property for railroad purposes is usually implied." If a deed to another com

pany may be regarded as evidence of an intention to abandon a right of way, it

may be taken advantage of only by the fee owner." An injunction of a prior

grantee against use by a subsequent grantee amounts to a decision that there has

been no abandonment.“

Adverse possession by or against railroad."—A right of way may be acquired

by prescription," but merely an easement, not the fee, is acquired." Possession

of a highway under permission is not adverse to the public." The road may tack

its possession to that of its grantor for the purpose of acquiring title by adverse

possession." A railroad making and using a cut continues in possession of all

stitute an abandonment of a water station.6- Comp. Laws, ! 6234 authorizes railroad

companies to acquire rights of way by pur

chase, voluntary grant and donation. and to

take possession and hold and use such land.

Wilson v. Muskegon. G. R. & I. R. Co.

[Mich] 93 N. W. 1059.

6. Under Code 1896, i 1170, a railroad may

convey to a connecting line a portion of its

right of way in aid of its construction.

Coyne v. Warrior Southern R. Co., 137 Ala.

‘53.

7. Garlick v. Pittsburgh & W. R. Co.. 67

Ohio St. 223, 65 N. E. 896; Garlick v. Pitts

burgh. Y. & A. R. Co., 87 Ohio St. 239, 65 N.

E. 896.

8. An action to recover damages is not

barred until the expiration of the period

after the transferee has erected its poles

and wires. A witness cannot be asked as to

whether the use of the telegraph line was

necessary to the operation oi! the road.

Where permanent damages are awarded.

damages to crops during the preceding

period of limitations cannot be allowed.

Hodges v. Western Union Tel. Co., 133 N, C.

225.

9. Pa. R. Co. v. Lilly Borough, 207 Pa. 180.

10. Failure to use a. small portion of a

right of way granted for 14 years does not

show an abandonment. Denison & S. R. Co.

v. St, Louis S. W. R. Co., 96 Tex. 233. 72

S. W. 161. Where there is a. license to cul

tivate the outside portion of a right of way

granted. the erection of a fence excluding

~such strip does not show an abandonment

thereof. Chicago 8: S. E. R. Co. v. Wood, 30

ind. App. 650, 66 N. E. 923. The tact that

th company leases the pond to a fishing

and boating club. reserving a right to can

cel the lease on short notice. does not con

Dillon v. Kan. City. F. s. a M. R. Co., 67

Kan. 687, 74 Pac. 251.

11. A subsequent grantee of the same

right oi! way cannot assert the forfeiture.

Denison & S. R. Co. v. St. Louis S. W. R.

Co.. 30 Tex. Civ. App. 474. 72 S. W. 201.

12. Where a. railroad company acquires

land by a. deed, on its face conveying a tee.

it does not lose its title by nonuser of the

land for railroad purposes. Watkins v.

Iowa. Cent. R. Co. [Iowa] 98 N. W. 910.

18. City of Durham v. Southern R. Co..

121 Fed. 894. Where the right of way has

been acquired by warranty deed, nonuser or

abandonment will not allow one to whom

the grantor subsequently quitclalms to

maintain ejectment. Hull v. Kan. City & 0.

It. Co. [Neb.] 98 N. W. 47. _

14. Dennison & S. R. Co. v. St. Louis S.

W. R. Co.. 96 Tex. 233, 72 S. W. 161.

15. See also article Adverse Possession. 1

Curr. Law, p. 30.

16. A railroad company with charter

power to acquire a. right of way which en

ters upon lands with the consent of the

owner, builds its tracks and runs its trnirs

for forty years, acquires a. right 0! way by

prescription. Louisville & N. R. Co. v.

Smith [C. C. A.] 128 Fed. 1.

17. One holding land over which the road

passes under a. gas lease may enjoin the

sinking of a gas well on the railrond's land.

Consumers' G. T. Co. v. American P. G. Co.

[Ind.] 68 N. E. 1020.

18. Authority of county court. Turney v.

Southern Pac. Co. [Or.] 75 Pac. 144.

19, where it has a. right to acquire title

by eminent domain. Covert \'. Pittsburg &.

‘1'. R. Co., 204 Pu. 341.
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space occupied by the cut, but its possession does not widen with the enlargement

of the excavation by the gradual washing in of the sides.“

By statute in some states, title to the right of way cannot be acquired against

:1. railroad by adverse possession21 or the right denied on the ground that the road

is a public highway.” In others title may be a. question for the jury on evidence

of inconsistent adverse use” or a presumption of grant of a right of way of the

statutory width may be overcome by adverse occupancy.“

Appropriation of right of way for other public use."——Property taken for one

public use cannot be taken for another without legislative authority clearly expressed

or necessarily implied." Land of a railroad not needed or used may be taken,

but public exigency must demand the taking," and the future needs of the railroad

should be fully considered." So a telegraph line may appropriate 2. portion of

a right of way not occupied for railroad purposes,” unless the land is necessary

to the operation of the railroad or other lines of telegraph already erected,‘o though

the road is declared to be a post road of the United States,“ and though the line

could be erected on an adjacent highway." Telephone lines have similar rights.”

A railroad right of way, however, is not considered a. highway as the term is used

in a. grant of the right of eminent domain to such companies.“ One railroad may

take the right of way of another on a showing that it is practical, necessary and

reasonably safe,“ and a statute permitting the appropriation of a longitudinal por

tion of a right of way in certain cases does not exclude appropriation in all other

cases," but a statute authorizing interurban street railroads to construct their line

on any railroad which their route shall intersect does not authorize a longitudinal

appropriation of a railroad right of way." In Kansas, a railroad cannot condemn, .

80. Union Pac. R. Co. v. Colo. Postal Tel.

Cable Co., 80 Cole. 193, 69 Pac. 564.

81. Postal Tel. Cable Co. V. 0r. 8. L. R.

Co., 114 Fed. 787.

32. Unless bad faith, malicious motive or

great loss is shown. Union Pac. R. Co. v.

20. Youree v. Vicksburg, B. d: P. R. Co..

110 La. 791. The court cannot take judicial

notice of the space necessary for the repair

0! a telegraph necessary to the operation 0!

a railroad. Id.

21. Code N. C. i 150. City of Durham v.

Southern R. Co., 121 Fed, 894.

22. Const. art. 11, § 4. McLucas v. St.

Joseph & G. I. R. Co. [Neb.] 93 N. W. 928.

28. Hill v. Southern R. [S. C.) 46 S. E.

486.

24. Maintenance oi.’ fence without objec

tion for 25 years. Cedar Rapids Canning Co.

v. Burlington, C. R.. & N. R. Co., 120 Iowa.

724, 95 N. W. 195. ‘

25. Under Act Feb. 24, 1871, c. 67, 16

Stat. 430, and Act July 25, 1866, c. 246, 14

Stat. 244, the Union Pac. railroad is bound

to permit the use of its bridge between

Council Bluffs and Omaha. by all companies

alike for a reasonable compensation. Mason

City & F. D. R. Co. v. Union Pac. R. Co., 124

Fed. 409.

26. Western Union Tel. Co, v. Pa. R. Co.,

120 Fed. 362. In the absence or a. showing

of a public necessity for a reservoir of a

water company, the fact that the right of

way occupies a. convenient spot for such

reservoir does not authorize its condemna

tion. Id.

27. Const. art. 15. § 8. Denver P. Q I. Co.

v. Denver & R. G. R. Co., 30 C010. 204, 69

Pac. 568.

28. Western Union IZl‘el. Co. v. Pa. R. Co.,

120 Fed. 362.

29. Code Civ. Proc. p. 8, tit. 7. Postal

'i‘el. Cable Co. v. 01'. Short Linc R. Co., 114

Fed. 787. Rev. St. U. s. 1878, §§ 3964, sass.

Postal Tel, Cable Co. v. Chicago. I. & L. R.

Co.. 30 Ind. App. 654, 66 N. E. 919.

Colo. Postal Tel. Cable Co., 30 C010. 133, 69

Pac. 564.

83. 23 Stat. p, 61, permitting condemna

tion of the right of way of railroad com

panies by telephone companies is not uncon

stitutional as depriving 0! due process of

law, though it does not provide for the mak

ing of all_persons having an interest in the

land parties or that the telephone company

shall help to maintain the right of way [23

Stat. p. 61]; nor is it a. denial of the equal

protection of laws because it allows a pro

ceeding in one county to condemn a. way

in many counties. South Carolina. & G. R.

Co. v. American Tel. & T. Co., 65 S. C. 459.

Under the Texas statutes, a telegraph and

telephone company may condemn a right of

way over the property of a. railroad in the

same way as over private property [Rev.

St. art. 698, 699]. Ft. Worth & R. G. R.

Co. v. S. W. Tel. & T. Co., 96 Tex. 160. 71

S. W. 270, 60 L. R. A. 145.

84. Act Pennsylvania. March 24. 1849,

Pub. Laws, 239, 5 5. Western Union Tel.

Co. v, Pa. R. Co. [C. C. A.] 123 Fed. 33.

85. Seattle 8: M. R. Co. v. Bellingham Bay

& E. R. Co.. 29 Wash. 491, 69 Pac. 1107.

Real estate not in actual and necessary use.

Atchison, T. & 8. F. Co. v. Kan. City, M. &

0. R. Co., 67 Ken. 569, 70 Fee. 939.

86. 2 Bali. Ann. Codes & 8t. Q 5647. Seat

tle 8: M. R. Co. v. Bellingham Bay 8: E. R.

Co.. 29 Wash. 491, 69 Pac. 1107.

87. Act 1901, p. 461, Burns' Rev. St. 1901,
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for a right of way, land of another railroad corporation in actual and necessary

use.“

Assessment or compensation on public improvement—A right of way is a

lot within the meaning of a statute imposing liability to assessments for street im

provements,” but cannot be assessed unless it is benefited as a right of way.‘0

The temporary employment of an overhead crossing erected oil the line of the

original public highway does not allow the railroad to base a claim for compen

sation on the ground of an interest in the fee on the compulsion of a crossing at

the intersection of the previously established highway,‘1 and though a railroad com

pany is a landowner on each side of -a. turnpike where its road crosses, it is not

an abutting owner having a. right to complain of the imposition of an additional

servitude by reason of the laying of a street railroad track on the turnpike.“

§ 4. Construction and maintenance.“ Private and farm crossings—Statu

tory regulations as to the right of passage between portions of intersected farms

are not applicable to previously acquired and fenced rights of way.“ They may

become applicable when lands separately held on opposite'sides‘of the right of way

pass into single ownership.“ The right terminates 'on a severance of ownership.“

The statute may be broad enough to compels crossing to allow access to a high

way, though “the road does not divide a farm." Similar rights may arise from pre

scription“ or conditions in the right of way grantg“ but where, on an understand

ing that they are to have anew road, complainants have allowed a railroad to

ilower a crOssing at great expense, they may be estopped from afterwards seeking

its restoration." Construction of a bridge may be required.“ The damages paid

§ 5464a, subd. 5. Such right cannot be held ning “through, along, or adjoining the land."

to be inferred by Implication on the ground

that the street railroad should be allowed

the privilege of such occupancy for the rea

son that otherwise the construction and

operation of its line would be rendered

hazardous dangerous and impracticable, In

dianapolis 8: V. R. Co. v. Indianapolis 8: M.

R. '1‘. Co. [Ind. App.] 67 N. E. 1013. ‘

88. \Vhere such land is included in an at

tempted condemnation, the proceedings are

void as an entirety. Atchison, T. & S. F.

R. Co. v. Kan. City, M. d: O. R. Co., 67 Kan.

580. 73 File. 899. _

89. Frag v. Louisville & N. R. Co., 25 Ky.

L. R. 350, 75 S. W. 269; Orth v. Park & Co.

[Ky.] 79 S. W. 206.

40. Paving of street which it parallels.

Village of River Forest v. Chicago & N. W.

R. Co., 197 Ill. 344, 64 N. E. 364.

Great Northern R. Co. v. Viborg [8.

D.] 97 N. W. 6.

42. Cannot enjoin the use 0! a bridge

conducting the pike over its tracks where

the street car company strengthens it to

make it serviceable, though it originally

erected the bridge and none of its rights or

franchise: are injured or invaded. North

Pa. R. Co. v. Inland Traction Co.. 205 Pa.

- 679.

43. See Eminent Domain, 1 Curr. Law, p.

1002, for abutting owners' action for damages

in general. _

44. Rev. St. art. 4427. Owazarsak v. Gulf,

C. 8: S. F. R. Co.. 31 Tex. Civ. App. 229, 71

B. W. 793.

45. Rev. St. 1899. i 1106. Qunntock v.

“0.. K. '& T. R. Co. [Ii-Io. App.] 74 S. W. 1034.

46. Thompson v. Louisville 8: N. R. Co.,

Q5 Ky. L. R. 629, 76 S. W. 44.

’41. Statute providing that openings for

-rossings were to be made in fences run

Quantock v. Mo.. K. d: T. R. Co. [Mo. App.]

74 S. W. 1034.

48. After the maintenance of a farm

crossing for 35 years. and it is used by

the owners under a claim or right, its con

tinuance may be compelled. Louisville & N.

R. Co. v. Brooks, 25 Ky. L. R. 1307, 77 S. W.

693. A crossing established for the con

venience of an individual. by a sectionhnnd.

and soon taken up. need not be maintained.

Thompson v. Louisville & N. R. Co.. 25 Ky.

L. R. 529. 76 S. W. 44. Where a railroad

has maintained a. farm crossing for 35 years,

which successivo owners have used during

that time under a. claim of right and it is

indispensable to the beneficial use of the

land, the present owner is entitled to its

maintenance. Louisville & N. R. Co. v.

Brooks, 25 Ky. L. R. 1307. 77 'S. W. 693.

Continuance of a pass for over thirty years

is evidence that it was legally established

originally. Farn'eil v. Boston & M. R. R.

[N. H.] 66 Atl. 751. Temporary closing of a

cattle pass by the owner is not conclusive

of an intent to abandon. Id.

49. Where the railroad covenants to pro

vide a crossing in consideration of a right

of way across a farm, the company after

the owner has selected a crossing and used

it for several years at a point where the

road is nearly at grade cannot destroy the

crossway by an embankment. but must open

a. passage and bridge it. It is not important

that the eXpense would be great, and the

right is not forfeited by delay for a. few

months before bringing action or considern~

tion without acceptance of propositions for

another crossing or :1 money compensation.

Specr v. Eric R. Co., 64 N. J. Eq. 6'".

50. Louisville 6: N. R. Co. v. Smith, 25

Ky. L. R. 1459, 78 S. W. 160.
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on location of a right of way do not prevent a recovery for the obstruction of a

right of way over the railroad right of way reserved to the landowner.“ Pro

cedure to enforce such rights is governed by statute, and the cases are treated in

the footnotes."

Public crossings‘t—A railroad acquires its right of way subject to the right of

the state to extend its public highways and streets across it.“ A railroad com

pany may be required to place a bridge over its road or to grade approaches thereto

for a highway crossing it, though the railroad was in operation many years before

the highway was laid out ;" but it has been held that a charter requiring a. rail

road to preserve any street that it may cross will not be regarded as referring to

any and all streets that may be established in thefuture by individuals or munici

palities." The public cannot acquire a right to cross by prescription.“ The con—

trol of highway crossings is frequently vested completely in the board of railroad

commissioners."

A railroad in constructing a highway crossing must take all reasonable p1"—

cautions to lessen the danger to the public.“0 Public use imposes the duty,61 but

after a railroad has laid out a crossing, it does not by acquiescence in the use of

51. A bridge over a ditch‘ nude by a

railroad company. reasonably necessary for

safety and convenience in crossing. is in

cluded within the meaning 0! Rev. St. 1899,

l 1105. requiring the companies to build

necessary farm crossings. or become liable

tor their cost when built by proprietors after

five duys‘ notice to company. Birlew v. St.

Louis 8: S. F. R. Co. [Mo. App.] 79 S. W.

490.

52. Porter v. Kan. City & N. C. R. Co.

[Mo. App.] 77 S. W. 582.

58. In Iowa, one owning land on both

sides of a railway track may maintain

mandamus to compel the company to con

struct an undercrossing. without first pre—

senting the matter to the railroad commis

sioners. Swinney v. Chicago, R. I. & P. R.

Co. [Iowa] 98 N. W. 635.

The circuit court of Kentucky has Juris

diction to entertain a. suit to compel a rail

road company to restore a farm crossing.

Damages Would not afford adequate relief.

Louisville & N. R. Co. v. Brooks. 25 Ky.

L. R. 1307. 77 S. W. 893. Injunction to re

strain defendant trom interfering with the

grade 01 a. track at a. railway crossing. held

properly granted. and parties remanded to

board 0! public works to have the issue be

tween them determined. Southern R. Co. v.

Wash. A. & Mt. V. R. Co. [Va.] 46 S. E. 784.

Where there is a. remedy in damages. an in

junction cannot be had to compel the resto—

ration of a crossing. Louisville & N. R. Co.

v. Smith, 25 Ky. L. R. 1459. 78 S. W. 160.

Where an existing cattle pass is obstructed

wrongfully. the matter is within the general

jurisdiction or the courts [Pub. St. 1901, c.

204, § 4]. Farwell v. Boston 8: M. R. R.

[N. H.) 56 Atl. 751. Question of whether &

pass was. abandoned and as to whether ob

Jections to the continuance of an obstruc

tion were seasonably made, held for the

Jury. Id. Complaint held insufiicient to

show an obligation to maintain an opening

under a trestle or to construct another

crossing. Owazarzak v. Gulf, C. & S. F. R.

Co., 81 Tex. CiV. App. 229, 71 S. W. 793.

3718 held excessive damages for the obstruc

tion of a. passway. Louisville & N. R. Co.

v. Carter. 25 Ky. L. R. 759, 76 S. W. 364.

54. Blocking crossings by trains. see post.

§ 7 A.

55. The right of a town to use a. section

line highway as a. village street is not re

moved by the construction of a. railroad

track across it. Great Northern R. CO. V.

Viborg [S. D.] 97 N. W. 6.

50. Ill. Cent. R. Co. v. Swalm [Miss] 36

So. 147. Burns' Rev. St. 1901, § 5153, subd.

5. Baltimore & O. S. w. R. Co. v. State.

169 Ind. 510, 65 N. E. 508. Where no appeal

was taken irom the Judgment of a. county

hoard ordering the laying out of a highway.

the judgment cannot. because o! more ir

regularities. be attacked in an action to

compel the railway company to grade ap

proaches or build a. bridge over its track.

111. Cent. R. Co. v. Swalm [Miss] 86 So. 147.

51- State v. Morgan‘s La. 8: T. R. & S. S.

Co.. 111 La. 120.

68. By adverse public use.

Cent. R. Co., 97 Me. 151.

5a Chapin v. Me. Cent. R. Co., 97 Me.

151. The decision of railroad commissioners

in Maine as to the manner of construction

and maintenance of railroad crossings is

final in the absence of an appeal. They have

no authority to modiin a decree once made

except on a. new application. notice and hear

ing, and they cannot betore appeal make a

temporary decree which does not purport

to represent their sound Judgment and dis

cretion. Boston & M. R. v. Saco Valley

Elec. R., 98 Me. 78. Such question cannot be

decided in an injunction proceeding. People

v. Del. & H. Co., 81 App. Div. [N. Y.] 335.

The matter is to be determined either by

the railroad commissioners under the grade

crossing law. §§ 60-69. or by the railroad

under Laws 1897. c. 754. Id.

00. Chicago. R. I. & P. R. Co. 7. Sporer

[Neb.] 94 N. \V. 901.

81. Where a. road is in public use, lia

bility exists whether it is public or private

ii a railroad leaves approaches to its tracks

in a. condition dangerous for travel by

teams managed with ordinary care. Yazoo

& M. V. R. Co. v. Watson [Miss] 33 So. 942.

Chapin v. Me.
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another path assume the duty to keep'it in repair." Not only the portion of the

highway occupied by the tracks must be kept in safe condition, but also approaches

constructed by the road," but it is not bound to remedy defects existing prior to the

construction of the approach, where such construction does not render the highway

more dangerous.“

may have a direct bearing on the duties as to crossings.“

proper remedy to enforce such duties.“

The charter of the road or contracts which it has entered into

Mandamus may be a

Damages from negligent construction.—It is a. question for the jury whether a

crossing and its approaches are so constructed as to be dangerous for those in the

exercise of due care."

negligence,“ and proof of the accident makes a prima facie case.”

should be alleged in the complaint."

Want of knowledge of a defective crossing is prima facic

Negligence

Establishment of crossings.——A state law requiring notice to the railroad of

intention to lay out a street crossing controls a provision for proceedings without

notice in a city charter.u

ing need not be given."

Actual notice of proceedings to lay out a highway cross

Where, after constructive notice of proceedings to es

tablish a highway, the road does not appear, it cannot, on mandamus to compel

the placing of a crossing in repair, assert that expense will be entailed." Where

a petition is offered for the establishment of a railroad crossing, evidence as to a

way by dedication or prescription not presented by the petition is inadmissible.“

Abolition and prevention of grade crossings."—Under the New York statutes,

the railroad commissioners must determine the impracticability of other crossings

before a road can change its route so as to cross a village street at grade." Ini

junction is the proper remedy where a. right to cross at grade is wrongfully granted

in case there is no adequate remedy at law."

62. San Antonio & A. P. R. Co. v. Mont

gomery. 31 Tex. Civ. App. 491, 72 S. W. 616.

83, 04. Whitby v. Baltimore, C. 4'; A. R.

Co.. 96 Md. 700.

65. A requirement that streets shall be

restored to their former state of usefulness

gives no right to materially lessen the width

of the street. Elyria v. Lake Shore & M. S.

R. Co., 23 Ohio Clrc. R. 482. A provision in

a charter that the safe and convanient use

of any highways crossed should not be ob‘

structcd imposes the duty of maintaining a

proper crossing. Town of Clarendon v. Rut

land R. Co.. 75 Vt. 6. A contract with a

town allowing the laying of switch tracks

on certain streets which obligates the road

to maintain all crossings traversed by its

tracks will not be construed to cover all

crossings throughout the town. State v.

Morgan's La. & T. R. 8: S. 8. Co., 111 La. 120.

00. Where a road crosses a. street. it may

be compelled by mandamus to lower its

grade to that of the street where the exist

ing grade exposes the city to the danger

of damage suits. and it is without remedy

against the railroad on account of its in

solvency. Evidence held sufficient to au

thorize mandamus under Burns' Rev. St. 1901.

§ 5153, subd. 5, 5 51720.. Chicago & S. E. R.

Co. v. State. 159 Ind. 237, 64 N. E. 860.

07. “’hitby v. Baltimore. C. & A. R. Co..

90 Md. 700. Facts held not to impose lin

bility for an accident resulting from the

stumbling or shying of a horse at a crossing.

Leo v. Tex. & P. R. Co., 110 La. 213.

(18- In a complaint for injury caused by a

board in a plank crossing breaking, there

need be no averment of notice of the condi

tion. Wabash R. Co. v. De Hart [Ind. App.]

65 N. E. 192.

89. Wabash R. Co. v, De Hart [Ind. App.]

65 N. E. 192.

70. Burns‘ Rev. St. 1901. i 5172. cl. 5. §

5172a. Complaint held sufficient where an

injury was occasioned by defective board.

Wabash R. Co. v. De Hart [Ind. App.] 65

N. E. 192.

71. Laws 1897, c. 754 is applicable to a

petition acted on after its passage, though

filed before. In re Opening 01' Ludlow St..

172 N. Y. 542, 65 N. E. 494.

72. A refusal to award damages on com

pulsion of a highway crossing on construc

tive notice is not a taking of property for

public use without compensation. Violation

of Const.. § 21. Baltimore & O. S. W. R. Co.

v. State. 159 Ind. 510, 65 N. E. 508.

73. Baltimore & O. S. W. R. Co. v. State.

159 Ind. 510, 65 N. E. 508.

1’4. Rev. St. 0. 51. § 31.

Cent. R. Co., 97 Me. 151.

75. See Highways and Streets, 2 Curr.

Law. p. 177, for vacation of street to avoid

crossing.

70. Laws 1890, p. 1082. c. 565, as amended

by Laws 1897, p. 794. c. 754, §§ 59, 00. Such

determination cannot be by the trustees of

the village or by the court. and an action

by the trustees of the village will not estop

the village. Village of Bolivar v. Pittsburg,

S. & N. R. Co., 84 N. Y. Supp. 678.

77. Village of Bolivar v. Pittsburg, S. &

N. R. Co., 84 N. Y. Supp. 678. Under Massa

chusetts statutes providing for damages to

be recovered for property injured by the

abolition of certain grade crossings. the

Chapin v. Me.
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Statutory provisions regulating crossings should be rigidly enforced, and in

determining the practicability of an overhead crossing, regard will not be paid to the

expenses, damages or local sentiment," although a general power to regulate must

be exercised with regard to particular conditions." A provision that grade cross

ings shall not in future be constructed prevents a grade crossing incidental to a

relocation of an existing highway.“ A provision for bridges at highways applies

to a highway laid out after the building of the road,“ and until legal discontinu

ance of operation of a. track, a bridge may be ordered for its support.“ The pro

visions of a. charter may be such as to authorize a railroad to elevate a highway,

in which case the local authorities cannot interfere on the ground that other cross

ings have been improperly constructed. Such crossings must be kept continuously

in repair." A general authority to change the location of highways to avoid or

improve a railroad crossing does not permit a board of railroad commissioners to

lay out a new highway,“ but where a new road is laid to avoid a grade crossing

under proper authority to the commissioners, it cannot be discontinued by town

authorities under a power to discontinue highways except such as laid out by court

or general assembly.“ Courts cannot review the discretion as to the necessity for

the removal of railroad tracks at a grade crossing.” The length of a highway

constructed by the railroad commissioners for such purpose is within their reason

able discretion."

Procedure for the elevation and depression of tracks is a matter of statutory

regulation." Grade crossing acts may provide that the general plan adopted shall

owner of property taken for improvement

has a remedy at law and is not entitled to

equitable relief. Laney v. Boston [Mass.]

70 N. E. 88. The authority 0! a court of

quarter sessions to authorize a. grade cross

ing under the act of 1836 (Pub. Laws, 560.

561) must be attacked by direct proceedings

in the nature of an injunction and not by

appeal. In re Midiinvlile Bridge, 206 Pa.

420.

78. Evidence held to authorize an injunc

tion of a grade crossing by a. street rail

road company under act June 19, 1871 (Pub.

Laws. 1360). Baltimore 8: O. R. Co. v. But

ler Pass. R. Co., 207 Pa. 406.

70. In Indiana. it is held that under a

general power of a. city council to protect

the safety of citizens at railroad crossings,

all railroads operating within the corporate

limits cannot be required to elevate their

tracks within a. specified district without re

gard to the conditions or circumstances of

particular crossings [Burns' Rev. St. 3794;

Indianapolis City Charter, § 23]. State v.

Indianapolis Union R. Co., 160 Ind. 45. 66

N. E. 163.

80. Act 1901 [Pub. Laws. 531).

Mifliinvile Bridge, 206 Pa. 420.

81. Code 1892, § 3555. 11]. Cent. R. Co. v.

Copiah County, 81 Miss. 685.

82. Appeal of N. Y., N. H. 8: H. R. Co.,

75 Conn. 264.

83. Charter provisions imposing a. duty

to construct and keep in repair bridges over

or under the road where highways cross it

and to alter or grade such highways so as

not to impede passage confer the power to

alter the grade so as to carry the highway

over the track by a bridge it reasonable

cause exist. (Charter of Camden and Atl.

Railroad Co. [P. L. 1852. p. 268, § 9] author

izes such construction at a. crossing over

which trains pass at 70 miles an hour.)

In 1‘0

West Jersey & S. R. Co. v. Waterford Tp.,

64 N. J. Eq. 663.

S4. The laying out of a. new highway

from a substituted highway to a new rail

road station is governed by Pub. St. 1891, cc.

67, 68 and not 0. 159. Leighton v. Concord 8:

M. R. R. [N. H.] 55 Atl. 938. '

85. Construing Gen. St. 1888. §§ 3489, 2708

(Gen. St. 1902. §§ 3713, 2056). Town of Meri

den v. Bennett [Conn.] 55 Atl. 564.

86. Moved under contract with a. city.

Swii't v. Del., L. & W. R. Co. [N. J. Eq.]

57 At]. 456.

87. Town of Merlden v. Bennett [Conn.]

55 Atl. 564.

88. The change of grade for the purpose

of avoiding accidents and facilitating the use

of the road under Laws 1890, p. 1088, c. 565,

though aflecting a. highway crossing, is not

within the grade crossing law (Laws 1897.

p. 796. c. 754), but the obligation is that

prescribed by the old law to restore the

highway as far as practicable, and of such

restoration the corporation must bear the

expense. People v. Del. & H. Co., 177 N. Y.

337. 69 N. E. 651. Where a. petition to

abolish a grade crossing has proceeded to

the appointment of commissioners. the peti

tioners have no longer the right to dis

continue [St. 1890, c. 428: St. 1891. c. 262'.

St. 1892, c. 374; St. 1895, c. 491]. In

re Directors 01' N. Y., N. H. & H. R. Co..

182 Mass. 439. 65 N. E. 815. The report of

an auditor in proceedings to abolish grade

crossings under St. 1890, c. 428 is to be dealt

with as the report or a master. In re Se

lectmen of Norwood. 183 Mass. 147. 66 N. E.

637. In proceedings for the depressing o!

a surface crossing, proposals for the build

ing of such a crossing made by defendant

before the proceedings were commenced can

not be admitted. State v. Minneapolis. St.

P. & S. S. M. R. Co. [Minn.] 95 N. W. 581.
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not be amended, save in matters of detail or extended beyond the general plan, and

that constructions made with companies may be changed only by an agreement be

tween the contracting parties.” As to matters which may be included in the costs

or made a basis of compensation, see the footnotes.“ -

Crossings with other railroads—One road has no right to cross the tracks of

another without compensation fixed either by contract or condemnation proceed

ings.“

begun."

An agreement may be made after condemnation proceedings have been

In New York, proceedings to determine the compensation for the privilege of

intersecting an old road are not regarded as under the condemnation law.” Pro—

visions giving railroad commissioners authority to determine the manner of. inter

sections do not oust the supreme court of authority to order a temporary crossing.“

In general, the matter of crossing is a subject of judicial review."

89. The Buflalo grade crossing acts, Laws

1888, p. 601, c. 345; Laws 1890, p. 469. c. 255;

Laws 1892, c. 353, p. 732, do not allow the

commission to compel an elevation of tracks

upon an iron or stone structure together with

the reconstruction of terminals, sidings and

switches of a subsequently adopted plan.

llehigh Valley R. Co. v. Adorn, 176 N. Y. 420,

68 N. E. 865.

90. In proceedings to abolish a grade

crossing under St. 1890, c. 428, expenses of

gutters not included in the commissioner's

report better than the usual standard of

street construction cannot be included. nor

can expense for proceedings in court and

fees paid ex parte witnesses at court hear

ings not shown to have been incurred in

carrying into effect the changes prescribed

by the commissioner's report, nor can ex

penses for plans and surveys to be pre

sented to commissioners, services of civil

engineers at the hearing, entry fees of peti

tions brought by the town, witness“ tees be

fore a master. or expenses of printing coun

sel's brief on argument for the town on ap

peal taken by the railroad company from

the commissioner's report. In re Selectmen

of Norwood, 183 Mass. 147, 66 N. E. 637.

The cost of a new passenger station may be

allowed without limiting the company to

the actual cost of reproducing the old sta

tion in substantially as good condition as it

was in the old location. Where it would

hava been necessary to have moved the old

station thirteen hundred feet, the new sta—

tion was of practically the same size as the

old and the cost thereof was fair and ren

nonable. In re Selectmen o! Westboro

[Mass] 68 N. E. 30. The town is not en

titled to be credited with land from which

a station was moved and rendered unneces

sary for railroad purposes. where such land

had been owned by the company for many

years. and it had the right. subject to re

strictions on which it held it. to use it for

any purpose it saw fit. Id. Where expert

nnd counsel fees are incurred in disputing

at a former hearing .on an accounting. items

in the account presented by the railrnnd

company cannot be regarded as part of the

costs of alterations or of the costs of the

hearing before the commission. Id. Sums

paid in settlement of land damages litter the

claim was barred by statute and without

suit or petition by the landowner cannot be

allowed as part 0! costs. Id. New York

statute relative to the removal from Atlantic

avenue oi! a. steam railroad and providing

the apportionment of expense to be borne

by the city and the railroad does not create

a liability tor a. commissioner's compensation

enforceable directly against railroad com

pany in the absence of any showing that

the claim has ever been passed on by the

board. Linton v. Long Island R. Co.. 86

N. Y. Supp. 808. Under statute providing

that a commission should apportion the ex

pense ot the abolition of a. certain grade

crossing, the commission ordered certain al

terations in this crossing and the abolition

of a crossing on another street and assessed

as part of the cost the cost of the abolition

of this crossing. This was held proper. In re

City of Taunton [Mass] 70 N. E. 48.

91. Atlantic & B. R. Co. v. Seaboard A

L. R, 116 Ga. 412. A. right to cross another

road may be obtained by eminent domain

proceedings, though there is no statute al

lowing one railroad to appropriate the prop

erty of another. Houston 8.: S. R. Co. v.

Kan. City. S. 8: G. R. Co., 109 La. 581. A

subsequent statute authorizing- condemna

tion of a right of way across another road

may be taken advantage of by the company

whose original charter authorizes it to ac

quire such a right of way only by contract.

lease or purchase [Civ. Code. § 2167]. At

lantic & B. R. Co. v. Seaboard A. L. R., 116

Ga. 412.

02. Construing Burns' Rev. St. 1901, 5 5l53.

subds, 6. 6, § 51583. (Acts 1897, p. 237).

Baltimore & 0. R. Co. v. Wabash R. Co.. 31

1nd. App. 201, 67 N. E. 544. An agreement

to submit to commissioners the question of

whether a crossing should be at grade or

overhead does not authorize the moving

company to acquire the rights to pass under

the tracks of the other. Id.

98. In a. proceeding under the Railroad

Law, § 12 (Laws 1890, p. 1082, c. 565. as

amended by Laws 1892, p. 1382, c. 676). the

petition may be accompanied by an order to

show cause returnable in less than 8 days,

and need not state the matters required by

the condemnation law in a proceeding to

ncquire title to land. Petition held suffi

cient. Oneonta. C. & R. S. R. Co. v. Coopers

town & C. V. R. Co., 85 App. Div. [N. Y.]

284.

04. Construing statutes. Olean St. R. Co.

v. Pa. R. Co.. 75 App. Div. [N. Y.] 412. A de

cislon by the board of railroad commission
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A new company constructing a grade crossing over the line of the old should

pay the expenses incidental to safe construction.” One road contracting with an

other for a sub-crossing is not liable for damages occasioned by the other in its

construction."

Duty to make transfer connections.”—Commissioners, in order to enforce an

order compelling intersecting roads to make transfer connections, must allege the

performance of every material condition precedent in the proceedings had before

them, such proceedings being purely statutory.”

Bridges—A contract by a municipality releasing a railroad from its duty to

maintain a bridge is not unlawful, since it is merely an assumption of the exclusive

and undisputed control over its highway}

Cattle guardsF—To prevent damage to crops by cattle entering over the right

of way, the company is bound to provide only such stock guards as are as well

adapted for the purpose of turning stock as it is practicable to make them in con

nection with the safe occupation of the road.8 Cattle guards need not be con

structed where they will interfere with the safety of eniployes or the handling of

trains‘ or where land is unenclosed.‘

ers as to a. permanent crossing does not

bar the granting of an order for a pro

visional or temporary crossing. Construing

statutes. Laws 1893, p. 463, c. 239. § 1 is

not repealed by Laws 1897, p. 794, c. 754, as

amended by Laws 1900, p. 1590. c. 739 (Rail

road Law. § 68). Oueonta, C. & R. S. R. Co.

v. Cooperstown & C. V. R. Co., 85 App. Div.

[N. Y.] 284. An order for a temporary cross

ing may be granted without regard to a

consent filed after the grant of the order

to show cause why a. temporary crossing

should not be permitted where the consent

was that the engineer of the board of rail

road commissioners or any engineer it might

designate should determine the point of

crossing. such consent to be without preju

dice. Id. 'It. cannot be contended that a.

temporary crossing was permitted without

compliance with conditions imposed by the

determination of the state board of railroad

commissioners for the permanent crossing

and guard Where the special term required

a. bond conditioned on full and faithful per

formance by the petitioner of all conditions

which might be imposed on it by said board

pursuant to statute. Id.

06. But see Cincinnati. R. & M. R. Co. V.

Wabash R. Co. [Ind.] 70 N. E. 256. Where

intersecting roads cannot agree as to pre

cautions against collislons, precautionary

equipment may be ordered by the court.

Either an interlocking signal system or an

interlocking signal and derailing system ac

cording to which may seem best fitted. Jer

sey City, H. & P. St. R. Co. v. N. Y.. S. &

W. R. Co., 62 N. J. Eq. 390. In Missouri,

the determination of commissioners appoint

ed under a statute as to the point and man

ner of crossing other roads is open to re

view by the court [Rev. St. 1899, §§ 1035,

1268]. State v. Bearing, 173 M0. 492, 73 S.

W. 485. In New Jersey. where it is shown

that_a railroad company and an electric

road have easements of way over the same

place. usable by each according to its grant

and its necessary implication. and that at

the crossing of that spot there is danger of

obstruction or impairment of the easement

of one by the manner in which another uses

or proposes to use its easement, or danger

Adjoining owners acquire no prescriptive

to the traveling public, the court of chan

cery has jurisdiction to regulate the manner

of use. West Jersey & S. R. Co. v. Atlantic

City & S. Traction Co. [N. J. Eq.] 56 Ail.

890. An intersection may be enjoined until

the rights are adjusted. Ohio River Junc

tion R. Co. 2. Freedom & C. Elec. St. R. Co.,

204 Pa. 127. Under Indiana statutes, pro

viding that an award of a commission ap

propriating a right of way across another

railroad shall be reviewane to affect thev

amount of compensation only, an award re

quiring a defendant railroad to straighten

its line tor a certain distance on each side

of the crossing when such award was not

demanded was voidable only and could only

he attacked on appeal. Cincinnati. R. & M.

R. Co. v. \Vabash R. Co. [Ind.] 70 N. E. 256.

96. West Jersey & S. R. Co. v. Atlantic

City & S. Traction Co. [N. J. Eq.] 56 Atl.

890.

w. Lane v. Mich. Traction Co. [Mlch.] 97

N. W. 354.

as. See Carriers. 1 Curr. Law. p. 421, for

duty to afford accommodation to connecting

carriers.

00. State v. Chicago. M. 8: St. P. R. Co.

[8. D.] 94 N. W. 406. As a. basis for the

action, the railroads complained against

must be called on to satisty the complaint

or answer within a specified time; furnish~

ing copies of the complaint is not sufiicient -

[Laws 1897. p. 275. c. 110. §§ 16. 17]. Id. To

be enforceable by mandamus. the order

should be specific as to the accommodations

to be furnished [Laws 1897, p. 287, c. 110, §

39]. Id.

1. Hicks v. Chesapeake & 0. R. Co. [Va]

45 S. E. 888.

2. See for liability for killing stock, post,

§ 715‘.

8. An instruction authorizing recovery it

the guard was improperly constructed or

was insufi-‘lcient and by reason thereof stock

came over the guard and destroyed Plaintiff's

crops is erroneous. Choctaw & M. R. Co. v.

Vosburg [Ark.] 72 S. W. 574.

4. Need not be located so near to switches

as to have such result. Hurd v. Chappcll,

91 Mo. App. 317.

5. A statute requiring erection of cattle
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right preventing removal of guards erected where there is no duty to do so.“ The

owner is not bound to put in guards.’

Statutory penalties for failing to provide sufficient guards for turning stock

are in lieu of damages for crops destroyed.“ Notice to construct guards is a requi

site.‘

Penman—A road need not be operated regularly and constantly to impose a

duty to fence.“ It is usually unnecessary to fence within city limits.“ Where a

highway parallels the track and is on the right of way, a fence on the outer edge

of the right of way and of the highway is insufficient.n

injury from a lawfully constructed fence.“

The road is not liable for

The landowner is sometimes allowed

to recover the cost of fencing on failure of the company to do so,“ but, to recover

for such a fence it must be placed as near as practicable on the line." In the ab

sence of opportunity to guard against a defective fence, the owner cannot be charged

with negligence."

Damage and disposal of surface water."—The right to cast surface water is as

guards at the entry points of enclosed land

does not require the erection of guards at

the entry points of unenclosed parcels form

ing portions of a larger enclosed parcel,

though the small parcels are held by in

dividual tenants [Code, 5 3561]. Gibbons v.

Yazoo & M. V. R. Co. [Miss.] 33 So. 6.

0. Ky. St. 1793. Cattle guards erected

where the road entered and left a. farm.

there being no terminal point of a right of‘

way fence or at a pass way where the

owner has not borne half of the expenses.

Payton v. Louisville & N. R. Co., 24 Ky. L.

R. 1898, 72 S. W. 346.

7. Not contributory negligence prevent

ing recovery for crops destroyed by stock

entering through openings in a fence made

by a railroad to fail to put in cattle guards

or make repairs. Houston 8: T. C. R. Co. v.

Dugger [Tex. Civ. App.] 77 S. W. 1046.

8. Sand. d: H. Dig. 95 6238, 6239. Choctaw

& M. R. Co. v. Vosburg [Ark.] 72 S. W. 674.

0. Notice held sufficiently definite as to

the place of construction of cattle guards.

St. Louis, I. M. & S. R. Co. v. Mendenhall

[Ark] 71 S. W. 269. Evidence of the land

owner that he served notice on the com

pany to construct cattle guards under Sand.

& H. Dig. fl 6238, 6239 cannot be contra

dicted by the sheriff‘s return on the notice.

ld. A notice to erect a cattle guard “where

your line of road crosses said line" is a

sufficient description of the point under

Civ. Code. 5 2243. Fenn v. Ga. Northern R.

Co.. 116 Ga. 942.

10. See post. § 71". for liability for in

juring stock. Statutory provisions requir

ing fencing and authorizing construction of

fences by adjoining owners on failure of the

railroad to do so on notice and collect the

cvpense with the reasonable attorney‘s fees

from the railroad are a proper exercise of

the police power, and do not divest the rail

road of property without due process of law

[P.nrns' Rev. St. 1901. M 5323-5326]. Terre

liante & L. R. Co. v. Salmon. 161 Ind. 131,

67 N. E. 918.

11. Road constructed by a mining and

lumber company is within Rev. St. 1889, §

1105. Webb v. Southern Mo. & A. R. Co..

92 Mo. App. 58.

12. Hurd v. Chappeil. 91 Mo. App. 317.

13. Rev. St. art. 4528. Ft. Worth & D.

C. R. Co. v. Roberts, 29 Tex. Civ. App. 566.

69 B. W. 985.

14. Since a railroad may lawfully erect a

barb-wire fence on its own land near a

road. it is not liable for an injury occa

sioned by one accidentally riding into it.

though it has not cleared underbrush away

so that the fence may be readily seen.

and though the course of the road has been

recently changed. or though the land in

closed has long been uninclosed and used by

the public generally. Bishop v. Gulf, C. &

S. F‘. R. Co. (Tex. Civ. App.] 75 8. 1".

1086. An ayerment that a fence is built

within fifty feet of defendant's track. war

rants an inference that it incloses a right of

way. Id.

15. The 30 day notice required to be

given railroad companies before the owner

of abutting lands may build a. fence along

the right of way. on failure of the com

pany to do so, is not a proper exhibit in an

action to recover the cost of such fence.

Evansville & I. R. Co. v. Huffman [Ind. App.]

70 N. E. 173. A complaint in an action to

recover for the building of a fence along a

railroad company's right of way. on its

failure to do so. must allege that the fence

was built on the side of the right of way or

give some excuse for not so doing. Id. It

must also allege the date on which entry

on the right of way to build the fence was

made and the day on which it was com~

pleted. Id.

10. Burns' Rev. St. 1901. M 5323. 532i

Chicago & S. R. Co. v. “food, 30 Ind.

App. 650, 66 N. E. 923.

17. It is not contributory negligence to

fail to move cotton or make the pen in which

it is stored stock proof where the evidence

does not show that the owner had an op

portunity to do so before the cattle entered

through a breach in the right of way fence

and destroyed it. Houston & T. C. R. Co. v.

Dugger [Tex. Civ. App.] 77 S. W. 1046.

18. A statute may provide for the re

moval of vegetation and undergrowth from

the right of way and also for the proper

disposition of surface water without con

taining more than one subject. Acts 1883,

p. 61 does not violate Const. art. 4. I 28.

Cox v. Hannibal 8: St. I. R. Co., 174 M0. 588.

74 S. W. 854.
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that of a private owner," and in the absence of statute, railroads are governed by

the common-law rule as to surface water,2° though a right to flow land with surface

water from a railroad constitutes an easement entirely distinct from the grant of

the right of way.“ If the track is located in a. street there is no liability for di

verted surface water where there is no law requiring the track to be maintained at

the established grade,’2 but the construction of a siding in a city street altering its

grade and casting surface water on plaintifi’s land as well as interfering with access

thereto may be enjoined where done without authority of a city council and in vio

lation of ordinance."

A railroad is not bound to ditch as against water not injurious to contiguous

lands or the public,“ and provisions for summary proceedings for the draining of

the right of way are unconstitutional where not providing for notice to‘the com

pany.“ Under statutes requiring the railroad to construct ditches to carry ofi sur

face water obstructed by its roadbed, overflow water which is surface water must

be taken care of as well as water from rain falls and melting snow." An action

for damages may be maintained by any person injured by reason of failure."

Obstruction of watercourses—A railroad cannot acquire a prescriptive right to

maintain a culvert where the culvert sinks from time to time, thus presenting a

greater impediment to the flow of water." Damages from overflow occasioned by

the negligent construction of a bridge in a navigable stream may be recovered by

riparian owners."

Miscellaneous matters—The road may elevate its tracks on its right of way

without rendering itself liable in damages to adjacent owners.“ An abutting owner

cannot recover for annoyance consisting of noise, smoke, etc., unless the annoyance

is the result of negligence in the operation of a railroad.81

M0. 588. 74 S W. 854. Where the con10. The right is not increased through a.

struction of a railroad causes the collectionduty to passengers or shippers to protect

the roadbed. Chorman v. Queen Anne’s R.

Co., 3 Pen. [Del.] 407.

20. Cox v. Hannibal & St. J. R. Co., 174

M0. 588. 74 8. W. 854. Evidence held suffi

cient to go to the jury on the question of

whether a discharge of surface water was

due to an unprecedented rain. Childers v.

Louisville & N. R. Co.I 24 Ky. L. R. 2375,

'14 S. W. 241.

21. Is an additional servitude which, if

undisclosed to a. purchaser, warrants his

recovery of the purchase price under an

agreement for perfect title. Earhart v.

Cowles [Iowa] 97 N. W. 1085. A grant of a

right of way does not authorize the con

struction of the road so as to cast surface

water on the grantor. Childers v. Louisville

8: N. R. Co., 24 Ky. L. R. 2375. 74 S. W. 241.

22. McClosky v. Atlantic City R. Co. [N.

J. Law] 56 Atl. 669.

23. On a bill to prevent the construction

of a. siding other than on an established

grade. the question of whether the city

has authority to grant permission to con

struct the siding cannot be considered. Zook

v. Pa. R. Co.. 206 Pa. 603.

2A. Rev. St. 5 3342 is valid only so far as

accumulated water is injurious. Chicago 8:

E. R. Co. v_ Keith, 67 Ohio St. 279, 65 N. E.

1020, 60 L. R. A. 525.

25. Rev. St. §§ 3343-3346. Chicago & E.

R. Co. v. Keith. 67 Ohio St. 279, 65 N. E. 1020,

60 L. R. A. 525.

20. Cox v. Hannibal 8: St. J. R. Co., 174

M0. 588. 74 S. W. 854.

27. Cox v. Hannibal & St. J. R. Co., 174

of water, damages cannot be recovered both

for the value of the land rendered unfit for

cultivation and also damages to crops not

planted. Yazoo & M. V. R. Co. v. Darden

[Miss.] 34 So. 386.

28. Corwin v. Erie R. Co.. 84 App. Div.

[N. Y.] 555.

20. Jones v. Seaboard A. L. R. Co. [8. O]

45 S. E. 188. A right of way grant from a

riparian owner. though implying consent

to the construction of a railroad bridge over

a stream. does not excuse the road from

the consequences of defective construction.

and damages for an unprecedented flood

may be recovered if such as would not

have occurred save for the negligent con

struction of a bridge. Id. The defendant

has the burden of proving that damages

were from an unprecedented flood. Id.

80. City of Chicago v. Webb. 102 Ill. App.

232. Evidence held to show that a. change

in grade was within the general authority

conferred by law and that the consequences

complained of were natural and unavoid

able. The defendant's road was not on pub

lic property and plaintifl was not an abut

ting or adjoining owner, and was separated

from the railroad by one-half the width' of

a street. Bennett v. Long Island R. Co., 89

App. Div. [N. Y.] 379.

31. Fisher v. Seaboard A. L. R. Co. [Va]

46 S. E. 381. Where railroads are not oper<

ated negligently or improperly and injuries

suffered were not other than those caused

by the regular operation of the roads, the

establishment of a railroad yard is not a
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Where, in the construction of its road, a railroad unnecessarily and negligently

obstructs access to leased premises, the lessee may recover damages, though he had

knowledge that the road was to be built and though he could have terminated the

lease at any time.“2 Where a road has been authorized to occupy a subway and

has acquired such right as against abutting owners, it is not liable to such owners

for damages resulting from a change of grade and the erection of a viaduct com

pelled by a subsequent statute.”

A cause of action for the negligent destruction of an adjoining tenement by a

railroad may be joined to a cause of action for injuries from smoke and noise re

sulting from negligent operation“ or a cause of action for pollution of a spring

to an action for fire.“ A railroad company cannot prevent obstruction of va. private

way in order to permit public access to a depot.“

Construction contracts—A contract to build a road so as to be successfully

operated when complete and to have it in operation within a stated time requires

an equipment with sufficient engines and cars for successful operation.“

§ 5. Sales, leases, contracts and consolidation. Lease or joint use of privi

leges.”—-Mutual traiiic agreements for the joint use of terminals, yards and other

facilities of benefit to the general public are valid.“ Though statutes do not in

terms authorize joint sidings or a lease of sidings for joint use, such acts are not

illegal and are regarded as in furtherance of statutes requiring an interchange of

business.40 Where a railroad depot is constructed by one company for the joint

use of itself and another, the builder may require the other company to remove

from its use where it becomes insufficient for increasing business.“

Rent cannot be recovered for operation under a lease which is ultra vires and

also against public policy.‘2 Taxes paid by the lessee may be deducted from the

rent where so agreed."

basis of recovery of damages for a nuisance

and will not be restrained. Friedman v. N.

Y. & H. R. Co.. 89 App. Div. [N. Y.] 38.

82. International & G. N. R. Co. v. Capers

[Tex. Civ. App.] 77 S. W. 39. It is immaterial

whether plaintifl was lessee for a year or

by the month if he remained in occupancy

during the time for which damages are re

covered Id. Thc mcusure of damages is

the loss of profits and not the difference in

rental value. Id.

33. Laws 1892, c. 339. Muhiker v. N. Y.

& H. R. Co.. 173 N. Y. 549. 66 N. E. 558.

34. Fisher v. Seaboard A. L. R. Co. [Va.]

46 S. E. 381.

35. Jackson v. Mo, K. & T. R. Co. [Tex.

Civ. App.] 78 S. W. 724.

38. “fest v. Louisville & N. R. Co.. 187

Ala. 668. Compare 2 Curr. Law, p. 208. n. 28.

81'. Flanagan Bank v. Graham. 42 Or. 403.

“ll Fee. 187. 790.

88. Elect of receivership on rights under

lease, see post. i 6. Under Civ. Code. i 2179.

a belt line company may lease its road.

properly and franchises to another company

with whose road it connects or forms a con

iinuous line. Atlanta & West Point R. Co.

may lease property. road and franchises of

the Atlanta Belt Line Company. Ga. R. &

B. Co. v. Maddox. 116 Ga. 64.

39. Under Acts 1833. pp. 262, 263. §§ 12. 14.

the Georgia Railroad Company may lease

the right to maintain terminal yzirds. Ga.

R. & E. Co. v. Maddox. 116 Ga. 64.

40. Construing Rev. St. arts. 4535. 4536.

4539 and 4440. and holding the owner of a

Failure to record a lease is sometimes made penal.“

siding not liable for the frightening of a

horse by a side tracked car left in the street

by servants of a lessee company. 110.. K. & T.

R. Co. v. Jolley. 81 Tex. Civ. App. 512. 72 S.

W. 871.

41. The ejected company's rizht to ex

appropriate lands of plaintiff for a depot

are reserved. McCormick v. La. & N. W. R.

Co.. 109 La. 764.

42. Cox v. Terre Haute & I. R. Co., 128

Fed. 439.

43. Under an agreement by which the

lessee of a. road was to deduct taxes from

the rent. taxes on land purchased by the

lessee outside the location of lessor'n road

on which the lessee has constructed sidings

and buildings cannot be deducted. Title was

taken in the iessee‘s name and the lessee

paid the taxes for 23 years. Lewlston & A.

R. Co. v. Grand Trunk R. Co.. 97 Me. 261.

They cannot be deducted in a lump sum

after neglect for several years to make the

provided deductions. Id. A franchise tax

which must be renamed either as on the

franchise of the lessee alone or on its tran

chise. and the franchise of its leased roads

is incapable of apportionment so that it. can

not be deducted. Id.

#4. Indictment held sufllcient to charge

the operation of a. railroad under a lease

‘without record of the same in the office of

the secretary of state and the allies of the

county clerk oi.’ every county in which the

road lay [Ky. Bt. Q! 791. 793]. Corn. v. Chesa

peake & 0. R. Co.. 24 Ky. L. R. 1880. 72 S.

W. 359.
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Consolidation—A penalty is frequently imposed against purchase of stock of a

competing line.“

A shareholder is not bound to attend a meeting at which a merger is arranged

to oppose a contract illegally depriving him of the value of his stock,“ and where

the new corporation fails to pursue a statutory remedy against dissenting share

holders, they cannot be accused of laches in not proceeding to secure the exchange

of their stock until they have actual notice or knowledge of the merger." They

are not estopped, though the new corporation has assigned its unissued stock to

another."

An agreement for the sale of the roadbed, rolling stock and other property of

a railroad must be in writing.“ An option given by individual shareholders to

transfer their stock is an independent transaction from such an agreement.“

Rights passing with sale.“-—A purchaser of the franchises of a railroad at forc

closure sale acquires the right to use a city street, though the predecessor in title

had not availed itself of such right in its entirety,“2 and though the charter of the

purchasing company compels it to obtain the city’s consent to the use of streets, it

is not bound to surrender its right acquired by purchase and reacquire it under

its charter."

A limitation as to the jurisdiction of justice court over actions against a rail

road does not pass as a part of the property and franchises of the company.“

Duties and liabilities after sale 01' lease.“——-A railroad remains liable for the

proper discharge of its duty towards the public even after a lawful sale or lease,

and the purchaser or lessee is also liable where the liability arises from its acts of

omission or commission.“ The rule appears to be otherwise where the original

owner is not a public railroad corporation." Where there is an actual sale, the

purchaser does not take charged with the existing liabilities of its grantor,“ and

45. Act 1894 (21 Stat. p. 8‘12), is not re-lvillo. B. ii: 0. R Co.. 25 Ky. L. R. 1265, 77

poaled by Const. 1896. art. 9, 5 8, relating to S. W. 690.

the consolidation of railroad lines. Edwards 51, Under a description of all property

v. Southern R.. 66 S. C. 277. An act of theiused for and pertaining to the operation of

Mississippi 16818111“er Rumorlzmg '1 railroad I sold railroad. is not included property only

corporation to Dumbo“ a portion 0! a com- | temporarily used for railroad purposes which

pining line held unconstitutional in that n°|it is the intention to subdivide into lots to

law for the benefit of a. corporation existing . be sold to gummy/vegv Pardee v_ Aldridge, 139

at the time the constitution was adoptedlu $_ 429, 47 Law_ Ed_ 383_

could he passed except on condition that suchl 52, 53_ Denlson & S_ R_ Co_ v_ St Louis

corporation should thereafter hold its char- 8_ “Q R Co" 95 Tax 333, 72 s_ w‘ 161‘

m subject to the provisions of the °°“‘ 54. Laws 1865, p. as, i a. Suhlette v. St.
stitution. Yazoo & M. V. R. Co. v. Southern I L i L M _ Q

R. on. [Miss] as 80. 74. Violation of anti- s_°“‘”s_'745_ - 3‘ s R 0°» 96 110- App. 118. 6.

trust laws. see Combinations and Monopolial. 5‘. Where a covenant to keep . fem)”

1 Curr. Law, p. 535.

40. His rights are protected by statute.

Douglass v. Concord & M. R. R. [N. C.] 54

Atl. 883.

47. Facts held to show no lachcs. Doug

lass v. Concord & M. R. R. [N. C.] 54 Atl.

883.

48. Evidence in an action to compel an

exchange of stock of a. consolidated cor

poration for stock of one of the merged cor

porations held to sustain a finding that the

stockholder had never refused to accept the

new stock. Douglass v. Concord a M. R. R.

[N. 11.] 54 Atl. 883.

40. Not sufficiently evidenced by a. reso

lution authorizing the president of the cor

poration to consummate a sale at a. certain

price. Cumberland & O. V. R. Co. v. Shelby

ville. B. & O. R. Co., 25 Ky. L. R. 1265. '1'!

S. W. 690.

50. Cumberland dz 0. V. R. CO. v. Shelby

I

thas been made, both the covenantor and its

lessee is liable thereon. Howard v. Mays

ville & B. S. R. Co., 24 Ky. L. R. 1051, 70

S. W. 631.

so. Hawkins v. Cent. of Ga. R. 00. [Ga.]

46 S. E. 82.

57. Failure to register a transfer of the

road in the jurisdiction where a. tort was

committed or to haVe the property assessed

in the name of the transferee will not im—

pose linbility for a tort on the transferring

company. Goodwin v. Bodcaw Lumber Co.,

109 La. 1050.

58. Hawkins v. Cent. of Ga. R. Co. [Gm]

46 S. E. 82. A purchase in good faith and

for value of a road does 'not impose on the

purchaser the duty to respond to the lia

bility whether in tort or on contract of the

selling corporation. Burge v. St. Louis, M.

& S. E. R. Co.. 100 Mo. App. 460. ‘H S. W. ‘l.
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an agreement to pay current liabilities does not include a claim for previous per

sonal injuries," but on merger of railroads, the consolidated corporation is liable

for debts of the absorbed companies to the extent at least of the value of the prop

erty received.“0 The new company is liable for the continuance of the nuisance.“

The grantee has no greater duty to maintain a track than its grantor.“z

An agreement by a railroad which has sold its property to another road that

all claims against it should be discharged before the price should be paid is personal

to the purchasing company and cannot be enforced for the benefit of the bondhold

ers of the selling company.03 An order discharging a receiver, stating that a new

company had agreed to pay all claims against the receivership and directing the

property to be turned over to it, does not make the transferee liable for claims

which have not been presented to or allowed by the receiver.“

A lessor is liable for the wrongful or negligent acts of its lessee." Both com

panies are equally liable."

or agent of the owner."

The grantee company is regarded as the acting servant

Especially where the owner has reserved absolute control

of the train and engine crews of the grantee while on its lines," but a lessor cannot

he charged with negligence of the lessee toward its employes.“

As to the rights of a grantor or lessor to become a party to an action to oust

the Federal courts of jurisdiction, see the notes."

Contracts for use of bridges—Such contracts are subject to the same rules as

to interpretation and modification by the parties as others.“

59. Hawkins v. Cent. of Ga. R. Co. [Ga.]

46 S. E. 82.

00. Hawkins v. Cent. of Ga. R. CO. [Ga.]

l6 S. E. 82. By statute. a judgment for dam

ages for injuries may be binding on e. pur

chasing company, though not a party to the

notion [Act April 2. 1891, Gen. Laws 22d

Leg. p. 128; Act April 16, 1891, Sp. Laws 22d

Leg. p. 120]. Mo., K. & T. R. Co. v. Warner.

".0 Tex. Civ. App. 280. 70 S. W. 365. Limita

tions do not run in favor o! the purchasing

company until entry of Judgment. Id.

Where there is an apparent inconsistency

under the statutes in the manner of en

forcing a. Judgment against a selling com

pnny after a sale, an injunction against an

.-xecution sale need not be dissolved and

.lamages awarded. Id.

01. Though there has been no notice or

demand for abatement. Jones v. Seaboard

A. L. R. Co. [8. C.] 45 S. E. 188.

iv- Where a railroad company abandons

a track believing that it has not acquired

a right of way, its grantee cannot be com

pelle to maintain such track by one who

has constructed a private track connecting

i‘ierewlth for his r—vn convenience, the place

“here the connecii n is sought to be main

tuned being owned neither by him nor by

"ei‘endant railroad company. Schneider v.

Knickerbocker Ice Co. [Wis] 96 N. W. 542.

63. Randall v. Detroit & N. W. R. [Mich.]

96 N. W. 567.

84. Outstanding judgment against the old

company. Ferguson v. Toledo. A. A. & N.

M. R. Co., 85 App. Div. [N. Y.] 352.

65. Chicago & G. T. R. Co. v. Hart, 104

ill. App. 57; Chicago Union Traction Co. v.

Stanford, 104 Ill. App. 99; Brown v. Atlanta

&. C. A. L. R. Co., 131 N. C. 455; Hawkins v.

Cent. of Ga. R. Co. [Ga.] 46 S. E. 82. In

the absence of statutory authority to absolve

itself from liability. Mo.. K. 8: T. R. Co.

v. Owens [Tex. Civ. App.] 75 S. \\'. 579.

06. Operation under trackage agreement.

Pa. Co. v. Greso, 102 Ill. App. 252.

07. Anderson v. “'est Chicago St. R. 00..

200 Ill, 329, 65 N. E. 717.

68. Doctrine of respondent superior.

gecker v. Erie R. Co., 85 App. Div. [N. 1'.]

89. Willlard v. Spartanburg, U. A: C. R.

Co., 124 Fed. 796.

70. See generally, Removal of Causes:

Jurisdiction, 2 Curr. Law, p. 604. After

sale of its property and franchises and its

disposition under a valid mortgage. a rail

road is not a proper party to an action by an

employe of the lessee of the purchaser. 'Wil

liard v. Spartanburg, U. & C. R. Co., 124 Fed.

796. The lessor is not an indispensable par

ty to enforce by injunction a decree giving

a. railroad the right to construct a grade

crossing against a lessee company in posses

sion and will not be permitted to become

a party to oust a Federal court of jurisdic

tion. Baltimore & 0. R. Co. v. Wabash R.

Co. [C. C. A.] 119 Fed. 678.

71. A contract to pay a sum equal to a six

per cent semi-annual dividend is to be re

garded as modified by a long continued ac

ceptance of a smaller amount after a. threat

to withdraw if a reduction was not made.

Pittsburg, C., C. 8: St. L. R. Co. v. Dodd, 24

Ky. L. R. 2057, 72 S. W. 822. An agreement

not in excess of enough to authorize a six

per cent dividend on capital stock of the

bridge company may by payment of the

requisite amount for 24 years he so eon

strued by the parties as to bind them to pay

six per cent, though the agreement was for

payment not in excess of such sum. Id.

Where it is provided that a right to use may

be terminated on two years' notice, a. con

tract is terminated by such notice acted on

by the parties, though the road continues its

use on the same terms. Id. Where the con

tract requires payment of an amount ado
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§ 6. Indebtedness, liens and securities. Mecham'rs’ and nzaieri'almen’s liens."

—Statutes conferring mechanics’ liens are not retroactive." There must be privity

to support a lien.“ A civil engineer is not entitled to a lien as a mechanic, laborer

or operative.“ A proceeding to enforce a laborer’s lien is not barred until the ex

piration of the limited time after wages payable in the future become due."

Mortgages."—A trustee is liable to the bondholders for failure to carry out

the provisions of the mortgage as to the issuance of bonds and payment of the pro

ceeds." After long acquiescence, it cannot be objected that construction bonds

represent more than the actual cost of construction and should be scaled down.79

Possession of mortgaged personalty taken by receivers or the purchaser at fore

closure is as eflectual to cure any defect in the record of the instrument as posses

sion taken by the mortgagee."

Property covered by mortgages."—An after-acquired property clause covers

land subsequently deeded to the mortgagor for a railroad right of way, railroad,

stockyards and grounds” or an appropriate branch for the main line," but not a

road subsequently purchased and not connected at the time of its purchase with the

mortgagor" or property not used in its business as a railroad." A switch track

constructed at private expense does 'not pass on foreclosure.“

Unless earnings and rents are included in the mortgage, the mortgagee cannot

reach a fund earned while the property is in the possession of the mortgagor."

Priorities.—Holders of the bonds applied to the purchase of specific property

quate to all necessary repairs and expenses

of maintenance, changes in the bridge under

orders of the war department requiring the

construction of‘ a new draw span and fender

piers are not included where they could not

have been required by the conditions existing

or in contemplation of the parties at the

time of entering into the contract. Id.

72. The word provisions in Gen. St. 1901,

§ 5864, requiring a bond to be taken by a.

railroad from construction contractors for

the protection of laborers, mechanics, ma—

verlalmen and others. includes corn. oats and

hran. Kan. City. Ft. 8. & M. R. Co. V.

Graham, 67 Kan. 791, 74 Pac. 232.

73. Act March 31, 1899, does not confer a

lien for material furnished under a contract

executed prior to its passage. Choctaw &

M. R. Co. v. Speer Hardware Co. [Ark.] 71

S. W. 267.

74. Act March 81, 1899, does not confer a

lien for supplies furnished employes of sub

contractors. Choctaw & M. R. Co. v. Speer

Hardware Co. [Ari-L] 71 S. W. 267. Under

Rev. St. art. 8812, giving a. lien to laborers.

mechanics or operatives performing labor

nr working with tools and teams does not

confer a lien on subcontractors or in favor

of those whose teams a. contractor uses.

Eastern Tex. R. Co. v. Foley, 30 Tex. Civ.

App. 129, 69 S. W. 1030.

75. Rev. St. art. 3312, Gulf & B. V. R. Co.

v. Berry, 31 Tex. Civ. App. 408, 72 S. W.

1049.

76. Rev. St. art. 3315. Gulf & B. V. R.

Co. v. Berry, 31 Tex. Clv. App. 408, 72 B. W.

1049.

77. See also article Mortgages, 2 Curr.

Law, p. 905.

78. Provisions authorizing the payment

of proceeds only where the railroad com

pany has acquired suflicient property to sup

port the mortgage security. Rhinelander v.

Farmers' L. & T. Co., 172 N. Y. 519. 65 N.

E. 499.

79. Cent. Trust Co. v. Wash. County R.

Co., 124 Fed. 818. ’

80. State Trust Co. v. Kan. City, P. 8:

G. R. Co., 120 Fed. 398.

81. Where the general manager of a

road is also a contractor for its construction.

engines purchased by him in his own name

will be deemed delivered to the railroad com

pany and subject to a mortgage lien when

he places them in use on the road. Flana

gan Bank v. Graham, 42 Or. 403, 71 Pac. 137.

790.

82. St. Joseph. St. L. & S. F. R. Co. v.

Smith, 170 M0. 327, 70 S. W. 700.

83. Cent. Trust Co. v. Wash. County R.

Co.. 124 Fed. 813.

84. The clause was “all corporate rights.

franchises and property of any kind now

possessed, or that may hereafter be ac

quired ° ' ' connected with or issuing

from or relating to the said railroad." Mur

ray v. Farmville & P. R. Co. [Va.] 48 S. E.

553.

85. Property leased for a barber shop.

grocery and similar uses. Chicago, I. & 1..

R. Co. v. McGuire, 31 Ind. App. 110, 65 N. E.

932.

88. Where, after the execution of a mort

gage, a person pays the cost of construct—

ing a switch on the railroad right of way

under an agreement that he should be re

paid should the company, its successors or

assigns desire to take possession of the

switch, he may recover the cost of construc

tion from a grantee of the purchaser at fore

closure proceedings to which he has not

been made a party on his ouster. Kan. City

N. W. R. Co. v. Frohwerk [Kan.] 74 Pac.

1124.

87. Rumsey v.

App. 202.

People'- R. Co., 91 Mo.
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have no superior lien thereon as against other bondholders of the same issue.“

Where a railroad contractor accepts bonds in payment for construction and exe

cutes a chattel mortgage to cover after-acquired property, one who sells the con

tractor equipment and takes bonds in payment has a lien superior to the chattel

mortgage.“ A statutory authority to issue bonds secured by a mortgage on a bridge

to be built, carrying with it certain conditions, is binding on mortgagees, being in

fact a charter amendmen ,'° and where the mortgagees have been made parties and

it has been determined that the bridge mortgage is a first lien, a purchaser at fore

closure sale takes subject thereto.’1

Priorities between mortgages and operating expenses—Owing to the quasi-pub

lic character of a railroad, claims for labor and supplies necessary to keep it a going

concern are entitled to precedence in payment from earnings in the hands of a re

ceiver, and in some intanoes from the corpus of the property in the absence of

earnings over the claims of mortgage creditors.” The services or supplies must

have been necessary to preserve the mortgage security.” Earnings must have been

diverted from current operating expenses.“ An amount set .aside from the earn

ings by receivers for operating expenses, but not actually expended, cannot be de

ducted in computing the net earnings.“

A transfer of the personalty to preferred creditors by a receiver in considera

tion of their procuring discharges of all preferred claims gives them no lien on

earnings in the hands of the receiver for the dillerenoe between the amount bid for

the personalty and the amount they paid for the discharges as against other pre

ferred creditors, though the decree under which sale was had made the claims of

the purchasers a lien on the net earnings to the extent of any deficit resulting from

' sale of the personalty.”

Foreclosure of mortgagee—Stock and bondholders may intervene on foreclo

sure." General creditors as such, having no lien on the property, cannot intervenp

after foreclosure sale on the ground that receivers took possession of property not

88. Murray v. Farmvilie & P. R. Co. [Va.] 98. It is immaterial that the earnings

48 S. E. 853.

81). Bond taken without knowledge of the

chattel mortgage. though it was recorded.

Flanagan Bank v. Graham. 42 Or. 403. 71 Pan.

137, 790.

90, 01. Mason City & F. D. R. Co. v.

Union Pac. R. Co., 124 Fed. 409.

92. Supplies must be of the ordinary

character necessary to keeping the railroad

a going concern. the person furnishing them

must not have relied on the personal re

sponsibility of the railroad. and the debt

must have been contracted shortly before

the appointment of receivers and left un

paid on account of the sudden action of the

court in making such appointment. South

ern R. Co. v. Ensign Mfg. Co. [C. C. A.] 117

Fed. 417. Services rendered in a logging

business which was the principal concern

of a railroad are not entitled to a priority.

Security S. 8: T. Co. v. Goble. N. & P. R. Co.

[Or.] 74 Fee. 919. Jack screws purchased

nearly a year prior to receivership for use

on leased road not covered by the mortgage

and of which the receivers did not take pos

session are not entitled to preference over

the mortgage debt. Southern R. Co. v. Chap

man Jack Co. [C. C. A.] 117 Fed. 424. A

claim for stationery and printing is not en

titled to preference as for services rendered

and material furnished to keep a road in

repair [VL Stat. 3803]. Bell v. St. Johnsbury

R: L. C. R. Co. [Vt.] $6 Atl. 105.

were more than sufficient to pay the operat

ing expenses including the labor claims. Se

curity S. & T. Co. v. Gable, N. k P. R. Co.

[Or.] 74 Pac. 919. As against mortgagees

whose mortgages do not include a lea.st

read, one furnishing supplies for such road

is not entitled to a preference where the

receivers on foreclosure do not take posses

sion of or operate the leased road. Car

wheels. Southern R. Co. v. Ensign Mfg. Co.

[C. C. A.] 117 Fed. 417.

04. There is a reimbursement where

money has been borrowed from banks on the

railroad's notes secured by mortgage bonds

as collateral. the borrowed money being

checked out to pay current expenses and not

borrowed to pay particular debts. Gregg v.

Metropolitan Trust Co. [C. C. A.] 124 Fed.

721. Money paid into the current income

funds from the sale of mileage books on the

account of other roads and not accounted for

then is not to be regarded as ordinary cur

rent income such as is primarily devoted to

ordinary current operating expenses. 1d.

95. A sum necessary to keep fences in

repair. Bell v. St. Johnsbury 8: L C. R. Co.

[Vt.] 56 Atl. 105.

90. Bell v. St. Johnsbury & L. C. R. Co.

[Vt.] 56 Atl. 105.

07. Cent. Trust Co. v. Wash. County R

Co.. 124 Fed. 813.
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covered by the mortgage,"‘ or on the ground that the purchaser being in fact a re

organization of the mortgagor corporation is liable for its debts,” or on the ground

that at the time of appointment of receivers, no default had occurred allowing the

trustees to take possession of the property.‘

Sala.’—Opinions that a larger price may be obtained on a resale will not justify

setting aside of the sale.. Bondholders who have opposed the confirmation of a

sale and participated in further bidding are estopped to object that the property

should have been readvertised and sold.‘

Under statutory provisions that all holders of the same class of securities are

entitled to have equal rights in purchases at judicial sale in which payment is af

fected by surrender of securities entitled to receive the purchase money, all holders

of railroad bonds of the same class are entitled to membership in a pool formed to

purchase the property, and bondholders wrongfully excluded from a pool are en

titled to an accounting as to the profits realized.“ Confirmation will not be refused

for the reason that purchase was for the second bondholders rather than for a com

pany formed pursuant to a reorganization agreement, where it is not shown that

loss accrued to the stockholder objecting.‘

Receivership.—On foreclosure, where insolvency is alleged and the existence of

a large floating debt, 8. receiver may be placed in custody of the entire estate in

cluding unmortgaged assets." A limitation as to where the trustees shall have the

right to take possession does not prevent an earlier foreclosure and receivership.‘i

Receivers in charge of the business of a railroad company under order of court

may contract for transportation beyond their line and assume liability for the entire

distance over connecting lines.“ Where the operating expenses are about equalling

the income, a temporary receiver in sequestration proceedings cannot issue certifi

cates to pay the interest on first mortgage bonds and prevent foreclosure where the

trustee and majority bondholders object thereto.lo

Operating expenses are properly paid.11 A vendor’s lien for material of which

the receiver has taken possession cannot be enforced as against his certificates.12

98. State Trust Co. v. Kan. City, P. 8: G.

R. Co.. 120 Fed. 398.

90. Such would be an impeachment of the

decree. the sale having been confirmed.

State Trust Co. v. Kan. City, P. 8‘: G. R. Co..

120 Fed. 398.

1. Where the company was insolvent and

unable to discharge its public or contractual

obligations. State Trust Co. v. Kan. City,

P. 8r. G. R. Co.. 120 Fed. 398.

2. YVhere a. road was capable of earning

4 per cent on two million live hundred

thousand dollars, two hundred thousand

dollars was deducted to meet the expenses

or converting it into a dividend paying prop

erty and an upset price on foreclosure fixed

at two million three hundred thousand dol

lars. Cent. Trust Co. v. Wash. County R. C0.,

124 Fed. 813.

a. Blanks v. Farmers' L. k T. Co. [C. C.

A.] 122 Fed. 849.

4. Del., L. 8: W. R Co. v. Devore [C. C.

A.] 122 Fed. 791.

5. Ky. St. 5 171. Evidence held to show

that a signature of a bondholders' pool

agreement by agents of certain bondholders

rendered them members of the pool so that

a. subsequent withdrawal of their names on

other members objecting to their becoming

members did not affect their rights. Reed

v. Schmidt. 24 Ky. L. R. 1889. 72 S. W. 861.

Curr. Law. Vol. 3.—-Sig. 89.

8. Is not alleged that less than the value

of the property was obtained or that after

payment of the first mortgage there would

be any surplus for the second mortgage

bondholders. or that the objecting stock—

holder had ever accepted reorganization

plan. Cent. Trust Co. v. Peoria. D. 8; E. R.

Co. [C. C. A.] 118 Fed. 30.

2 ;. Rumsey v. People's R. Co., 91 Mo. App.

0 . '

8. State Trust Co. v. Kan. City. P. 6': G. R.

Co., 120 Fed. 398.

0. Farmers’ L. & T. Co. v. Northern Pac.

R. Co. [C. C. A.] 120 Fed. 873.

10. Townsend v. Oneonta. C. d: R. S. R.

-Co., 84 N. Y. Supp. 427.

11. Where the receiver is ordered to pay

supply accounts incurred in the operation

of the road within six months. Jack screws

purchased within six months prior to the

appointment are included. Southern R. Co.

v. Chapman Jack Co. [C. C. A.] 117 Fed. 424.

Receivers cannot deduct as operating ex

penses. litigation arising from matters prior

to their appointment with which they had

nothing to do as receiVers. Bell v. St. Johns

bury &: L. C. R. Co. [Vt.] 66 Atl. 105.

12. Royal Trust Co. v. Washburn.

I. R. R. Co. [C. C. A.] 120 Fed. 11.

3.8:
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A sum realized from the sale of property not covered by the mortgage over and

above the expenses of the receivership not incident to the foreclosure should be dis

tributed among general creditors, including the mortgagee."

Effect of appointment for lessee r0ad.—Where a mortgagee allows the receiver

of a lessee of the road to continue its operation at a loss, paying expenses from

other funds of the receivership, the mortgagee is not entitled to recover rents pend

ing foreclosure from the receiver.“ Where a road has been operated in connection

with an insolvent road, first under a lease and afterward under an agreement for

the benefit of the leased road, stockholders of the leased road are entitled to a divi

dend from 'a portion of the amount realized on sale set apart as belonging to the

leased road only for such time as it was operated by the insolvent road prior to

the abrogation of the lease.“

Enforcement of judgments."—In Texas, all property of a railroad company of

whatever nature or character is subject to execution sale." Where a railroad com—

pany acquires its right of way with constructive notice of a lien, the lienholder may

subject the detached portion of the road on which he has a lien to its payment by

a sale thereof." Such a sale is not against public policy.“ A sale under a decree

to satisfy a judgment has the efiect of a sale on the judgment.2° Where stock is

exchanged for municipal aid bonds which are void, a contractor to whom the bonds

are conveyed in lieu of the stock due him under his contract for construction is

entitled to the stock and his right may be asserted by his assignees, and in an

action to compel the issuance, brought by the assignees against the corporation,

complainant cannot be required to bring into court interest paid on the void bonds,

and their right to relief is not affected by notice of the void character of the bonds,

there being no bad faith."

Statutory methods for collection of judgments against railroad companies un

der the Indiana statute are regarded as so much in the nature of garnishment that

until a writ has been issued, there is no res within the court’s jurisdiction sustain

ing a. judgment authorizing an agent to pay from funds coming into his hands."

§ 7. Operation of railroad." A. Duty to operate, statutory and municipal

regulations and care required in moving trains in generaZ.—Where a road is char

:ered to run between two points, it is not bound to operate all its passenger trains

without exception over the same line, but any reasonable adjustment of the trains

may be made which will serve the public interests, such adjustment being a ques

tion of fact.“ Where such adjustment of a changed train service has not been had

on application to the railroad commissioners, it is proper on mandamus for the

18. Security 8. k '1‘. Co. v. Goble, N. 8: P.

R. Co. [Or.] 74 Fee. 919.

14. Cox v. Terre Haute d: I. R. Co.. 123

Fed. 439.

15. Farrar v. S. W. R. Co.. 116 Ga. 337.

Where the lessor allows a receiver or the

lessee to operate the road for the lessor‘s

benefit, the lease will be regarded as abro

gated, the court having decided that the

lessor should be notified as to the condition

of the property, and should manifest whether

it desired the property to remain in the

hands of the receiver, with a claim on its

part to the net results of the operation of

its property to the extent of the rental

contract or whether it desired to receive

the surrender of the leasehold interest. Id.

18. See generally Executions, 1 Curr. Law,

p. 1178. and allied titles.

17. Rev. St. 1895, § 4543. San Antonio 8:

G. S. R. Co. v. San Antonio & G. R. Co. [Tex.

Clv. App.] 76 S. W. 782.

18. Fulkerson v. Taylor [VIL] 46 S. E.

309.

10. Flanary v. Kane [Va.] 46 S. E. 312.

20. The whole interest of the company,

including its franchises, passes and may be

held by the purchaser against a. mortgage

executed subsequent to the judgment. (In

this case it was also held that the mortgages

were barred by laches.) Gunnison v. Chi

cago, M. & St. P. R. Co.. 117 Fed. 629.

21. Citizens' S. St L. Ass‘n v. Belleville &

S. I. R. Co. [C. C. A.] 117 Fed. 109.

22. Burns“ Rev. St. 1901, § 834:1. Chicago

& S. E. R. Co. v. Witt, 160 Ind. 680, 67 N. E.

619.

23. Bee Master and Servant, 2 Curr. Law,

p. 801. for the liability of roads using the

same tracks as to the employee or each

other.
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court to authorize the original system of running to be re-established." A statute

requiring railroads to stop all trains carrying passengers at a junction with other

roads and prescribing a penalty of $25 a day for failure to comply therewith is

penal, and will be strictly construed so as not to enlarge the liability imposed.”

The question of punitive damages in failing to stop at a flag station may be

for the jury.“

Keeping stations open a specified time before departure of trains is made a duty

by some states.“ Failure in such a duty is negligence per se.”

Operation on Sunday is sometimes made penal.‘o .

Equipment of cars engaged in interstate commerce has been a matter of Con

gressional legislation.“ A statute requiring railroads to equip railroads with auto

matic couplers does not apply to electric cars or roads in process of construction

and cars in use for that purpose." Use in interstate commerce of cars not equipped

in accordance with such legislation renders the company guilty of negligence per

se."

Railroads transferring cars under an agreement are both bound to exercise rea

sonable care to see that they are in proper repair, and an employe injured by a de

fect existing at the time of transfer may sue both companies.“

Speed regulatimzs."—A regulation by ordinance of speed within city limits is

presumably a. reasonable exercise of legislative authority." A statute limiting

24, 25. State v. Northern Pac. R. Co.. 89

Minn. 363, 95 N. W. 297.

28. State v. St. Louis & S. F. R. Co. [Mo.

App.] 79 S. W. 714. This statute (Rev. St.

1899, 5 1075) required trains to stop at junc

tions long enough to permit transfer of pas

sengers. baggage. mail or express. Held, to

establish a case thereunder, it must be shown

that on the day specified there was a pas

senger, baggage, mail or express to be trans

ferred. Id.

27. Where the engineer sees the signal

and does not stop, malice. willfulness and

wantonness in his acts is a question for the

Jury. Yazoo 8: M. V. R. Co. v. White [Miss]

33 So. 970.

28. Rev. St. art. 4521. A statute requir

ing the keeping 01‘ a depot open an hour

after the departure of passenger trains does

not require the station agent to allow a

passenger to leave his wife and children in

a. waiting room at one o'clock in the morn

ing while he travels some 4% miles for a

conveyance and returns. International & G.

N. R. Co. v. Pevey, 80 Tex. Civ. App. 460,

70 B. W. 778.

20. International & G. N. R. Co. v. Lister

[Tex. Civ. App.] 72 S. W. 107. See Carriers.

1 Curr. Law, p. 421, tor duties as to stations

generally.

80. Under a provision making the super

intendent of transportation or the omeler in

charge of that department liable to indict

ment for the operation of freight trains on

Sunday. no other officers are liable. Indict

ment against the "superintendent" and the

“master of trains" jointly is defective under

Pen. Code. i 420, though' it is alleged that

they had charge of the business pertaining

to the running of trains. Vaughan v. State,

116 Ga. 841.

31. See Master and Servant. 2 Curr. Law,

p. 801, for duties imposed on railroad as em

ployer by the “safety appliance" acts. The

safety appliance act covers tenders [Act

Cong. March 2, 1893, e. 196, l 2 (27 Stat.

531)]. Phila. 6‘: R. R. Co. v. Winkler [DeL]

56 Atl. 112. Locomotives unengnged in in

terstate commerce need not be equipped

with automatic couplers. Johnson v. South

ern Pac. Co. [C. C. A.] 117 Fed. 462. A

dining car is not engaged in interstate traffic

while it is being turned on a. turntable to

be used on a train in interstate traffic. Id.

Where the cars are loaded and started on

their journey to other states. they are used

in moving interstate commerce and must be

equipped with automatic couplers whether

in yards or on sidetracks or in trains. other

wise when vacant on sidetracks or in repair

shops or in trains not used in interstate

commerce. Id.

32. Rev. St. 9 3365-23. Cleveland & E. R.

Co. v. Somers, 24 Ohio Circ. R. 67. Couplers

must be in condition to be used automatical

ly. Phila. & R. R. Co. v. Winkler [DeL] 56

Atl. 112.

83. Phila. & R. R. Co. v. Winkler [Del.]

56 Atl. 112.

84. Hoye v. Great Northern R. Co.,

Fed. 712.

85. A power conferred upon trustees of

an incorporated town over highways and

bridges therein and to regulate nuisances

and things tending to endanger persons and

property authorizes the regulation of the

speed of trains [Burns‘ Rev. St. 1901, M 4404,

4357. cl. 4, 6, 9, 16]. Baltimore 6': 0. R. Co.

v. Whiting, 161 Ind. 228. 68 N. E. 266.

80. Chicago & A. R. Co. v. Carlinville.

200 Ill. 314, 65 N. E. 730. 60 L. R. A. 391.

Requirement of reduction of speed to 10

miles an hour within limits of a city or

3,600 held reasonable, though its effect was

lnjurious to a railroad's competition with

other trains of another road. Id. Ordinance

limiting speed to six miles in a city of two

thousand held reasonable where there were

numerous crossings and the track ran

through a cut in a curve [Rem St. 1899, I

120
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speed to a certain rate where crossing gates are constructed does not obviate the

eii'ect of a statute limiting speed to a lower rate in the absence of such gates."

The benefit of an ordinance requiring a reduction of speed within corporate limits

may be claimed by any person within its protection and is not confined to those

crossing the tracks.”

Precautions at highway crossingsP—A provision that a bell should be sounded

for a certain length of time by an engine at a standstill before passing a crossing

requires the ringing of a bell for such length of time before a train standing across

a highway is moved.‘0 . Under provisions that a bell must be rung after reaching a

certain distance from a public crossing, the bell must be continuously sounded dur

ing switching operations in which the engine never reaches a greater distance from

such crossings.“ A bell signal is not only for the benefit of those who are on or

about to cross the track, but for those who are lawfully using teams near the israclr.‘2

An ordinance requiring the lowering of gates is designed to make the gates a

warning as well as a visible obstruction, and where a person is between the tracks,

it may be liable for misleading him through its failure to lower the gates.“ The

road is not liable for an unforeseen interference with gates by a stranger.“

The discharge of steam in the neighborhood of crossings may be prohibited.“

Obstruction of crossings—The right to leave cars standing across a highway is

limited to such short periods as are necessary in the reasonable conduct of business.“

Obstructions are punishable by fine under appropriate statutes" and may also be

made a basis of individual recovery for damages sustained." All unnecessary ob

struction by different trains within the period of limitations cannot be punished

under one indictment.“ The indictment should definitely describe the street or

highway."°

5863] (City of Plattsburg v. Hagenbush, 98

Mo. App. 669, 73 S. W. 725); but such or

dinance is unreasonable in a portion of a

city which was scantily settled and the slow

speed would necessitate double heading

heavy trains. (Id.)

37. Rev. St. 1898, Q 1809, requiring I. re

duction of speed to six miles an hour, is

not obviated by section 1809a, providing that

15 miles an hour shall not be exceeded Wherr

crossing gates have been constructed.

Schroeder v. Wis. Cent. R. Co., 117 Wis. 33.

93 N. W. 887.

38. Martin v. Chicago, R. I. d: P. R. Co..

118 Iowa. 148. 91 N. W. 1034. 69 L. R. A. 698.

30- See post. this section D.

40. Civ. Code, § 2132. Brown v. Southern

R. Co., 65 S. C. 260.

41. Code. l 2072. Mitchell v. Union Ter

minal R. Co. [Iowa] 97 N. W. 1112.

42- Mitcheli v. Union Terminal R. Co.

[Iowa] 97 N. W. 1112.

43. Chicago & A. R. Co. 1. Wise. 206 Ill.

458. 89 N. E. 500.

44. Where a geteman has fastened the

rates and left them, the company'is not lie.

ble for the act of a third person in unfnsten

ing them and allowini them to fall on a

passing wagon, where it is not shown that

any similar interference had ever taken place

or that the experience of the defendant in

dicated the probability of such occurrence.

Tuohy v. Long Island R. Co.. 89 App. Div.

[N. Y.] 198.

45. Rev. Code Chicago. art. 2, i 1736.

Pittsburrz. C.. C. & St. L. R. Co. v. Robson.

204 Ill. 254. 68 N. E. 468. The question of

whether a. crossing is at a. street within the

meaning of an ordinance prohibiting the

discharge of steam is for the Jury, as is

whether the escape of steam is wrongful

under the ordinaan Id. Instruction that

defendant had the right to create such smoke

and steam as were usual and customary held

erroneous on the evidence. Id.

46. Chicago, B. 8: Q. R. Co. v.

[Neb.] 910N. W. 707.

41. A municipal ordinance punishing the

obstruction of a street by cars or trains for

more than a certain length of time is void in

so far as it conflicts with a statute of the

state punishing a less obstruction [Kan. St.

1903. i 768]. Louisville 8: N. R. Co. v. Con.

25 Ky. L. B. 1452. 78 B. W. 124.

48. Where a statute prohibits the blocking

of a crossing more than five minutes in order

to permit recovery for injury to health oc

cusioned by detention at a. crossing, such

detention must exceed five minutes and must

occasion the damage [Code, § 3551]. Andor

son v. Aln. 8: V. R. Co.. 81 Miss. 587. Loav

ing a. train over a. crossing for six days con

secutively. depriving plaintiff of the use

thereof. furnishes a cause of action under

a Code provision requiring the maintenance

of convenient and suitable crossings for

necessary roads [Code. 5 3661]. 111. Cent. R.

Co. v. Denham [Miss] 33 So. 839. Where

one to puss around a crossing obstructed

by defendant‘s work takes a path on the

right of way, the obstruction of the crossing

Is not the proximate cause of an iruiury sus

tained by stepping into a. hole in the path.

De La Pena. v. International & G. N. R. Co.

[Ten Civ. App.] 74 S. W. 68; Texas & P. R.

Co. v. Kelly [Tex. Or. App.] 78 S. W. 372.

Roberts
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Stops at railroad crossings.—-Requirements as to stops at railroad crossings

need not be observed in a switch yard, the tracks belonging to the same company.“

A statute imposing a penalty on an engineer and also on the company for failing

to stop at a grade railroad crossing is not unconstitutional as punishing one per

son for an oiIcnse committed by another." Under such statute, liability does not

exist for an unavoidable failure."

(§ 7) B. Injuries to licensees and trespasters.—Since the place of injury is

always an important if not a controlling factor in actions for injuries to either

trespassers or licensees, frequently fixing their status as such as well as indicating the

degree of care devolving on both parties, all questions germane to this subdivision

have, after treatment of a few general rules, been grouped with reference thereto.

General rules—There is little if any difference in the duty of a railroad to

ward a trespasser or a mere licensee; in either case it must merely refrain from

active misconduct“ or wanton and willful injury." A railroad is not absolutely

relieved from anticipating their presence and taking precautions against their in

jury.“ Ordinary care must be exercised after the danger is discovered," though

they have been contributorily negligent ;" but in absence of knowledge, there is no

liability for even gross negligence." Where trespassers are on the track at places

not frequented by the public by right or permission, the company owes them no

duty until their peril has been discovered,“ nor can the principle of responsibility

for negligence occurring subsequently to plaintiff’s negligence be applied.“

A railroad owes a greater duty toward one on its premises by implied invita

tion in a matter in which it is interested than to a mere licensee."

Liability may be imposed by maintenance of a dangerous place attractive to

children. Allowing a pile of wood attractive ‘to children to remain with knowl

edge of the character of the ground and jarring effect of the trains passing near it

passor's safety. Nashville. C. & St. L. R.49. Louisville s; N. R. Co. v. Com., 25 Ky.

Co. v. Priest. 117 Ga. 767.L R. 1462, 78 S. W. 124.

50. Insufficient to describe it as one cross

ing near 11 depot. Louisville & N. R. Co. v.

Com.. 25 Ky. L. R. 1452. 78 S. W. 124.

51. St. Louis Not. Stock Yards v. God—

frey, 198 Ill. 288. 65 N. E. 90.

52- State v. Chicago, M. 8; St. P. R. Co.

[Iowa] 96 N. W. 904.

58- Code, 5 2073. Engineer was not at

fault, but brakes failed to work in usual

manner. iate v. Chicago, M. 8: St. P. R.

Co, [Iowa] 96 N. W. 904. The burden of

proof is not shifted by proof that the train

did not stop. The state is not bound to

prove the offense beyond a reasonable doubt.

Id.

54- Meneo v. Cent. R. Co., 84 N. Y. Supp.

448. Mere licensee need not be warned of

dangers of jerking. Wencker v. Mo.. K. A:

T. R. Co.. 169 M0. 592, 70 B. W. 146. An

instruction allowing recovery by a. licensee

on proof of mere negligence is not cured

by instruction given for defendant requiring

willful or wanton injury. Ill. Cent. R. Co.

v. Eicher. 202 Ill. 566, 67 N. E. 816.

55. Licensee. Griswold v. Boston A: M.

R. R.. 183 Mass, 484, 67 N. E. 364. Tres

passer. Belt R. Co. v. Banicki. 102 Ill. App.

642. Trespasser on a railroad bridge. Chi

cago T. T. R. Co. v. Gruss. 200 Ill. 195, 65

N. E. 693. In an action for an injury to

a trespasser, it must affirmatively appear

from the petition that after discovery the

company's employee acted so as to indicate

a willful and wanton disregard for the tres

56. Ashworth v. Southern R. Co., 116 Ga.

636, 69 L. R. A. 692. Servants must use duo

care to discover their presence in a position

of danger, when circumstances exist put

ting a man of average prudence on inquiry.

Myers v. Boston & M. R. R. [N. IL] 55 Atl.

892.

M. Chicago T. T. R. Co. v. Gruss. 200

Ill. 195, 65 N. E. 693; Davis' Adm'r v. Chesa

peake 6': O. R. Co., 25 Ky. L. R. 342. 76 S.

W. 276. A railway company is liable where

its omployes fail to warn a person who is

seen by them to place himself in a position

of peril. even though he was negligent.

Cent. Tax. 8: N. “K R. Co. v. Gibson [’l‘ex.

Civ. App.] 79 S. W. 351. It is necessary to

show actual knowledge imputable to the

company. Erie R. Co. v. McCormick. 69

Ohio St. 46, 68 N. E. 671.

58. Humphreys' Adm'x v. Valley R. Co.,

100 Va. 749.

59. Person stealing ride. Crawleigh v.

Galveston. H. G: S. A. R. 00. [Ten Civ. App.]

67 S. W. 140.

60. Goodman's Adm'r v. Louisville & N. R.

Co., 26 Ky. L. R. 1086. 77 S. W. 174.

61. Burns v. Louisville & N. R. Co.,

Ala. 622.

02. One who for many years has carried

meals to railroad mail clerks. Ill. Cont. R.

Co. v. Hopkins. 200 111. 122, 65 N. E. 666.

A child on a. freight caboose to loavo lunches

for employes under an arrangement between

his parents and the trainmen. Wencker v.

136



1414 2 Cur. Law.RAILROADS § 7B.

may render a railroad liable for an injury to a child shaken under its train without

regard to the ownership of the ground on which the pile of wood was placed.“

Where a. trespasser is injured without the fault of the company, the employee

are under no legal duty to take charge and care for him, but it is otherwise where

he is injured by the negligence of the employes.“

Persons carried as employes of independent contractor.—The position of one

being 'carried to and from his work in the employ of an independent contractor with

the company is analogous to that of a servant of the railroad." A railway company

owes a volunteer, riding on a train gratuitously, though with permission, only the

duty of ordinary care not to injure him.“ The railroad may by contract exempt

itself from liability to an express messenger for injuries proximately caused by the

ordinary negligence of the employes of the company," or may take advantage of his

contract with his employer.“

Persons at stations.— Vhile the railroad is not held to the same degree of care

toward licensees coming on its premises at stations as towards its passengers, it must

exercise ordinary prudence toward them,“ unless the time of their approach ex

cludes the implication of invitation."0

Mo., K. & T. R. Co.. 169 M0. 592, 70 S. W.

145.

88. Evidence held sufficient to go to the

jury. Kan. City. Ft. S. 8: M. R. Co. v. Mat

son [Kan] 75 Pac. 503.

at Union'Pac. R. Co. v. Cappier, 66 Kan.

649, 72 Fee. 281. The company is not liable

where one of its servants does not use his

best judgment in affording the necessary

assistance to persons injured while on the

tracks without invitation. whether regarded

as trespassers. mere licensees or persons on

the tracks by mere sutferance. Ill. Cent. R.

Co. v. Eicher, 202 Ill. 556, 67 N. E. 376.

66. An employs of an independent con

tractor for railroad construction who rides

on a gravel train by permission of the em

ployes in charge and with the acquiescence

of the road-master, superintendent and gen

eral manager is not a. trespaSser. Gulf, C. &

S. F. R. Co. v. Lovett [Tex. Civ. App.] 74 S.

W. 570. He is contributorily negligent in

riding on the footboard of an engine be

tween it and the cars. Id. A sudden check

of a gravel train necessary to avoid a col

lision is not negligence. Id. Evidence held

to show that a person injured jumped from

a train and was not thrown therefrom by a

sudden jar. Id.

06. An employs of a contractor doing

railway work rode on the gravel train to

and from work and fell off the engine. Held,

not a passenger or employe. and company

owed him only ordinary care. Lovett v.

Gulf, C. & S. F. R. Co. [Tex.] 79 S. W. 514.

. 67. He is not a. passenger for hire. Peter

son v. 'Chicago & N. W. R. Co. [Wis.] 96 N.

W. 532.

68. Peterson v. Chicago & N. W. R. Co.

[Wis] 96 N. W. 632.

89. Smoak v. Savannah, F. 8: W. R. Co..

65 S. C. 299. A railroad is bound to the

exercise of ordinary care toward one near

its depot in good faith to meet for a busi

ness consultation one whom he had reason

to believe was to take a train. Klugherz

v. Chicago, M. & St. P. R. Co. [Mlnn.] 95

N, W. 586. VVhr-re one properly at the sta

tion was Injured by the breaking of a cable

in the process of unloading a gravel train,

evidence of the manner of starting the en

The company is not bound to make it im

gine and as to the character of the rope

in issue is admissible. Id.

Detective platform: Where it has been

a custom to permit the public to pa!“

through a train shed for access to defend

ant’s terminal dock. persons so passing are

to be regarded as licensees and may recover

for negligent maintenance of the shed. Fitz

gerald v. N. Y. Cent. & H. R. R. Co.. 84 App.

Div. [N. Y.] 59. Evidence held sufficient to

demand submission to the jury of whether

a skid over which plaintiff stumbled was

left in its position by defendant‘s employee.

Ill, Cent. R. Co. v. Hopkins, 200 Ill. 122, 65

N. E. 656. Evidence of use of steps of a

platform is admissible in an action for in

jury to a licensee to show their adoption as

a. part of defendant‘s accommodation for the

public. Smoak v. Savannah, F. & W. R. C0..

65 S. C. 299. In order to show notice of a

condition of a station platform, statements

of a member of a railroad commission to

omciuis of the company are admissible. Id.

Negligent handling of mall bags: A rail

road company is responsible in permitting a

mail agent to pursue a course of conduct with

reference to the throwing 01! of mail bags

at stations which is dangerous to bystand

ers, where it has been continued for a suffi

cient length of time so that the railway

company is presumed to have had knowl

edge. There is no distinction between pas—

sengers and other persons rightfully on the

platform at a railway station. Carver v.

Minneapolis & St. 1.. R. Co., 120 Iowa, 346.

94 N. W. 862. A bag need never have been

thrown off at the exact point on the plat

form where the injury occurred. Id.

Plaintiff is not bound to assume that such

negligent conduct will be continued. and is

not held to assume the risk of being struck

by a mail bag thrown from the train by the

mere existence of a. custom so to throw them

unless he has appreciated the danger in

volved. Facts held insuthcient to show such

assumption. Id.

70. Such time should be considered.

Klugherz v. Chicago, M. 8: St. P. R. Co.

[Mlnn.] 95 N. W. 586. One going to the

station to meet her husband who she pre

sumed was there on business with the com
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possible for one to injure himself." The question of whether one’by the advice of

the conductor, using a trestle to reach a. train, is a trespasser, is one of fact."

Persons having relation to passenger,

tions, are entitled to nearly as high a degree of care."

who accompany them on trains or to sta

They are entitled to an op

portunity to slight,“ where their presence is known," and their intention to alight."

It has been held that one who accompanies his wife to a station without an inten

tion of becoming a passenger himself, being a. mere licensee, cannot recover for the

acts of a disorderly person allowed to remain in the station." 7

Persons loading and unloading cars are entitled to the exercise of reasonable

care and skill on the part of the railroad."

Cars received from through companics must be inspected to ascertain whether

they are reasonably safe for those about them." It is for the jury to determine

whether a proper inspection of a car would be feasible without breaking the seal.“

pany goes on the station platform at her

peril where the station is closed and there

is no invitation to the public to approach.

Sullivan v. Minneapolis, St. P. & S. S. M. R.

Co. [Minn.] 97 N. W. 114.

71. Evidence held to show contributory

negligence on the part of one falling from

a railroad platform at night through failure

to take a. lantern. Sweet v. Union Pac. R.

Co.. 65 Kan. 812, 70 Pac. 883. One sitting

on a. station platform at a point where liable

to be struck by a train is contributorlly

negligent in going to sleep or becoming

oblivious to his surroundings. Zumault v.

Kan. City S. B. R. Co., 175 Mo. 288, 74 S. W.

1016. Vi'nnton and willful disregard of hu

man life is not shown where the engineer

applies the brakes jmmedlntely on discov

ering the danger. though he failed to see

plaintiff until within 10 or 15 feet. and there

was nothing to obstruct his view except that

plaintiff was in the shade of a. station plat—

form. Id.

72. Chicago '1‘. T. R. Co. v. Kotoski, 199

Ill. 383. 65 N. E. 350.

73. One getting on a train to assist his

wife and small children in getting properly

seated, having notified the conductor of

his purpose, is properly on the train. Tex.

X: P. R. Co. v. Funderburk. 30 Tex. Civ. App.

22, 68 S. W. 1006.

74. Where plaintiff with knowledge of

the conductor entered the train to assist

his wife to a seat and is injured by a. sud

den Jolt of the car while attempting to get

off, the train having stopped but a very

short time. his negligence is for the jury.

Tex. 8: P. R. Co. v. Funderburk. 30 Tex. Civ.

App. 22. 68 S. W. 1006. One who boards a

freight caboose to make inquiries of the con

ductor as to the presence of his wife on the

train may recover where. the train having

started. the conductor demanded that he pay

his fare or get off. refuses to stop the train

and locks him on the platform, whence he

is thrown by the lurching of the car. Great

Northern R. Co. v. Bruyere [C. C. A.] 114

Fed. 540. Where the evidence is that an

injury was caused by the sudden jerk of the

train. the jury should be instructed that the

starting before plaintiff alighted was not

the proximate cause of the injury. Saxton

v. Mo. Pac. R. Co.. 98 Mo. App. 494, 72 S. W'.

717.

75. Where plaintiff was injured while at

tempting to leave the train on which he

had gone to seat his family. other witnesses

may testify that they had boarded the train

for similar purposes in order to show a cus

tom and knowledge of the trainmen. Tex.

& P. R. Co. v. Crockett. 27 Tex. Civ. App.

463. 66 S. W. 114.

76. The carrier is not liable to one accom

panying passengers on the train who at

tempts to get off after it begins to move, the

employes not having knowledge that he was

not going on the train. The train had made

a suillcient stop at the station. Oxsher v.

Houston. E. & W. T. R. Co., 29 Tex. Civ. App.

420. 67 S. W. 550. Evidence held to show

that person jumping from a moving train

after having boarded it while stopping for

the purpose of seeking his child was not

negligent. Tex. & P. R. Co. v. Crockett, 27

Tex. Civ. App. 463, 66 S. W. 114. Instruction

as to notice to a brakeman that one having

accompanied his family upon a train was in

tending to alight, held improper. as giving

undue prominence to a. portion of the facts.

Saxton v. Mo. Pac. R. Co., 98 Mo. App. 494.

72 S. W. 717.

77. Houston & T. C. R. Co. v. Philiio, 96

Tex. 18. 69 S. W. 994.

78. When a person enters on the car or

train of a railroad company to deliver his

property for transportation, with the knowl

edge and assent of the company and accord

ing to a. custom so to do. or where he enters

with the company‘s knowledge. assent, ac—

quiescence and approval and according to

said custom, or where he enters on the invi

tation and at the request of the railroad

company to deliver his property for ship

ment. the railroad company is bound to the

exercise of prudence, reasonable care and

skill to see that ho is not injured. State v.

Western Md. R. Co. [Md.] 56 Atl. 394. \Vhere

plaintiff was loading a car at the time it

was derailed. an instruction under Civ. Code.

§ 2321. as to the liability of a railroad for

all damages done by the running of its loco

motives and trains should be given. Atlanta.

K. & N. R. Co. v. Roberts. 116 Ga. 505.

79. Inspection reasonably well calculated

to discover defects. Tateman v. Chicago. R.

I. & P. R. Co.. 96 Mo. App. 448, 70 S. W. 514.

The fall of a door while an attempt is being

made to open it is evidence of a defective

condition. Id. Though a. road receiving a

sealed car from another is not liable for its

defective condition occasioning an injury to

one unloading it. where it has no control

over it or right to open it to ascertain its

condition and no knowledge of its condition.



1416 RAILROADS § 7B. 2 Cur. Law.

Ordinary care in switching cars towards persons engaged in work in or about

cars on sidings is not sufficient."1 Failure to notify persons unloadingcars of an in

tention to strike such cars with others is negligence,“ but there is no duty upon

switch crews to avoid striking standing freight cars or to see that men at work in

such cars and aware of the approach of moving cars should get off before the cars

come in contact." Where one is rightfully working in the car of a railroad com

pany, ignorance of the railroad’s servants will not relieve it from liability for their

negligence,“ and they are not relieved by a notice to his employer to have him leave

the train at a certain time.“ .

The owner of an elevator and his employee are mere licensees of the railroad

right of way, and in loading cars are subject to the rights of the company to handle

its trains and use the track for switching purposes in the ordinary and usual way.“

Particular cases on the question of negligence are cited in the notes,’n as are illus

trations of contributory negligence.“

Where the cars are billed out and the train is being made up, an employe of

the shipper continuing work is a mere licensee,” and where his duty has terminated,

a. trespasser.”

Children on tracks—Though the trespasser is a child of tender years, no duty

is owed until his presence is actually discovered ;°‘ but thereafter exercise of due

White v. N. Y., N. H. A: H. R. Co.. 25 R. I.

19. Allegation held to be equivalent to one

of knowledge or means of knowledge of de

fective condition of a car door. Tateman v.

Chicago, R. I. & P. R. Co., 96 Mo. App. 448.

70 S. W. 514.

80. Tatemnn v. Chicago, R. I. & P. R. Co.,

96 Mo. App. 448. 70 S. W. 514.

81. Kan. City Southern R. Co. v. Moles [C.

C. A.] 121 Fed. 351.

. Copley v. Union Pac. R. Co.. 26 Utah.

.761. 73 Fee. 517. Making a flying switch

without warning. Kan. City Southern R.

Co. v. Moles [C. C. A.] 121 Fed. 351. Ringing

of a. ioeomotive bell is not notice of inten

tion to back onto a siding. Copley v. Union

Pee. R. Co.. 26 Utah, 361, 73 Pac. 617.

88. Rock Island & P. R. Co. v. Dormady,

103 Ill. App. 127.

84, 85. Cent. of Ga. R. Co. v. Duffy, 116

Ga. 846.

80. Chicago, B. & Q. R. Co. v. Giffen [Neb.]

96 N. W. 1014.

87. Kicking cars on .the sidetrack so as to

injure an elevator employe engaged in mov

ing a partly filled car with a pinch bar. Chi

cago. B. & Q. R. Co. v. Giffen [Neb.] 96 N.

TV. 1014. Moving a car without allowing suf

ficient time to disconnect a chute employed

in unloading. Hartford v. N. Y.. N. H. & H.

R. Co., 184 Mass. 365. 68 N. E. 835. A per

son was moving freight from a car in a rail

road yard when the car was moved and he

was injured by a radiator falling on him.

Held, that the railroad company was guilty

of negligence, though the moving of the

car was due to failing of a car which was

being moved to follow the switch track and

it was derailed and drawn against the car

in which plaintiff was at work. Fisher v.

N. Y. Dock Co., 91 App. Div. [N. Y.] 526.

Backing into a car on a. sidetrack. Atlanta,

K. & N. R. Co. v. Roberts. 116 Ga. 605. Mak

ing a gravity switch. Louisville & N. R. Co.

v, Logsdon. 24 Ky. L. R. 1566. 71 8. W. 905.

Evidence held insufficient to support an in

struction that if the conductor warned per

sons engaged in unloading a freight car of

the approach of moving cars, and that such

act amounted to the exercise of ordinary

care for their safety. the finding should be

for defendant. St. Louis S. W. R. Co. v

Brown [Tex. Civ. App.] 69 S. W. 1010.

88. One attempting to pass between stand

ing cars which he was employed in loading

is not negligent per se. Copley v. Union Pac.

R, Co., 26 Utah, 361, 73~ Pac. 517. Or to get

between them to move them. Chicago, E. &

Q. R. Co. v. Giffen [Neb.] 96 N. W. 1014.

One engaged in cleaning a freight car'acts

within his rights in going to the door when

the car is moved without his knowledge of

the reason. though there is danger attending

his so doing. but he must not unnecessarily

place himself in peril. Instructions held to

properly submit the questions of negligence

to the jury. Cincinnati. N. O. & T. P. R. Co.

v, Vaught [Ky.] 78 S. W. 859. Men working

on freight cars in the yards are bound to

protect themselves from jolts if they see

that switching is being done. Rock Island

& P. R. Co. v. Dormady, 108 Ill. App. 127.

One knowing that it was about time for a

switch engine to couple to cars which he is

crossing is contributorily negligent in walk

ing across them on a. narrow plank stand

ing perfectly erect and with his hands occu

pied. Iii. Cent. R. Co. v. Broughton [Ky.] 78

S. W. 876. Acts done in attempting to avoid

injury may. by the circumstances. be relieved

from negligence. such as jumping from a

car which he was loading after it was de

ralled by being run into by a freight train.

Atlanta, K. & N. R. Co. v. Roberts, 116 Ga.

505.

80. Chicago, 1’. 8; L. R. Co. v. Martin, 31

Ind. App. 308. 65 N. E. 691.

90. Where one engaged about cars after

the termination of“ his duty attempts to climb

on them for his own convenience. he is a

trespasser and the duty of the company is

limited to refraining from injuring'him after

his danger is discovered. Ill. Cent. R. Co. v.

Broughton [Ky.] 78 S. W. 876.

01. Nashville, C. 8:. St. L. R. Co. v. Priest.

117 Ga. 767. A railroad may assume that no



2 Cur. Law. 1417RAILROADS § 7B.

care is not sufficient," and to discover his presence on or near the track the railroad

must use ordinary care by keeping reasonable lookout." It cannot be assumed

that it will remain in or seek a place of safety.“ A rule as to the nonliability

of the railroad for the sudden impulse of a person running on the track under the

influence of fright is not applicable."

A failure to fence against stock cannot be shown as evidencing negligence, espe

cially where not the proximate cause of injury to a child." The question of

whether an unlawful rate of speed was the proximate cause of the injury and death

of a child is for the jury." Where the only negligence complained of is in not

having a watchman on the rear of cars which are being backed to make a coupling,

it must be shown that such watchman if present could have averted the accident

with ordinary care.“

A child may be of sufficient discretion to be negligent“ or negligence may be

imputed to their custodians.1

children are playing about or under its cars.

and unless it knows or has reasonable

grounds to anticipate their presence, it is

not bound to look out for them. Wagner v.

Chicago & N. W. R. Co. [iowa] 98 N. W. 141.

Failure to comply with statutory require

ments as to giving signals and checking the

speed of the train in approaching a public

crossing held not relative to a. child not

on a. crossing an act of negligence. Combs

v. Ga. R. & B. Co., 115 Ga. 1020.

92. Child of 3% years. Livingston v.

Wabash R. Co., 170 Mo. 452, 71 S. W. 136.

Where a. child is of such tender years that

a. presumption does not arise that» she will

leave the track before the train reaches her.

the train must be stopped it it can be done

by the exercise of the highest degree of care.

Mo., K. dz '1‘. R. Co. v. Hammer [Tex. Civ.

App.) 78 S. W. 708. An abstract instruction

as to the duty to stop on discovering a. child

on the track is not misleading where the

law is properly stated in another instruction

applying it to the facts. Id. Railroad held

not liable where a child was directed to and

did sit down by the side of the track on the

approach of the train, but starts across it

when the train is very near. Southern R. Co.

v. Eubanks, 117 Ga. 217.

93. Failure to keep such a look out is

negligence per se. Mo., K. & T. R. Co. v.

Hammer (Tex. Civ. App.] 78 s. w. ms. Fail- {

ure to stop an engine until after the acci

dent, though the position of decedent was

seen, authorizes the submission of failure to

exercise proper care. Tex. & P. R. Co. v.

Bali [Tex. Civ. App.] 78 B. W. 420.

is imposed where the engineer sees or could

have seen by the exercise of ordinary care

in time to avoid the accident, a child running

across a depot platform so as to indicate

to a person of ordinary prudence that it

would run onto the track. Livingston v. We.

bash R. Co., 170 M0. 462, 71 S. W. 136. An

Instruction that the degree 0! care to dis

cover children would vary with the known

possibility of danger along different por

tions of the road is not injurious as con

veying the idea that the care to be used is

other than ordinary care. Mo.. K. & T. R.

Co. v. Hammer [Tex. Civ. App.) 78 S. W.

708. If children are in the habit of playing

.in a switch yard with knowledge and ac

quiescence ot the company and its empioyes.

ordinary care must be used to avoid injury

i

I

Liability ‘

General rules of evidence are applicable.2

toward them and to discover their presence.

Ollis v. Houston. E. & W. T. R. Co. [Tex.

Civ. App.] 73 S. W. 30. Evidence held sum

cient to require submission 0! discovery 0'

danger of a minor on the track in time t.)

avoid striking him. Tex. 8:. P. R. Co. v.

Yarbrough ['I‘ex. Civ. App.] 73 S. W. 844.

Evidence held insufficient to show negligence

in failing to discover the presence of an 11

vear old child picking up coal in a. cut 7 or 8

feet in depth and 230 yards from a. private

crossing. Goodman‘s Adm'r v. Louisville &

N. R. Co.. 25 Ky. L. R. 1086, 77 S. W. 174.

04. Mo., K. d: T. R. Co. v. Hammer [Ten

Civ. App] 78 S. W. 708; Louisville & N. R.

Co. v. Vannrsdell’s Adm'r. 25 Ky. L. R. 1432.

77 S. W. 1103. Where a child oi! 3% is seen

running across a. depot platform, it cannot

be assumed that he will stop before crossing

it. Livingston v. Wabash R. Co., 170 Mo.

452, 71 S. W. 136.

86. Child ran 50 feet diagonally across a

depot platform in a way showing that it was

trying to reach a platform on the other

side. Livingston v. Wabash R. Co., 170 Mo.

452, 71 S. XV. 136.

90- Rcv. St. 1892, Q 3324. Opening in a.

fence held not the proximate cause of injury

to a. boy six years 0! age attempting to

catch hold of a passing car. Lake Shore 8:

M. S. R. Co. v. Liidtke, 69 Ohio St. 384, 69

N. E. 653.

M. O‘Brien v. Wis. Cent. R. Co. [Wis.] 96

N. W. 424. Evidence held to authorize an

instruction as to the effect of discovery of

a boy in imminent peril in time to have

avoided injuring him had not the engine

‘been running at an unreasonable and dan

gerous speed. Tex. & P. R. Co. v. Ball [Tex.

Civ. App] 73 S. W. 420.

98. Mo. Pac. R. Co.

72 Pac. 635.

99. Question of contributory negligence

of child held for the jury where he was in—

lured in climbing out of a. ditch after being

caught under a train without defendant’s

fault. Anna v. Mo. P. R. Co.. 96 Mo. App.

543, 70 S. W. 398. A boy trespasser. 10 years

old, of average intelligence, fair hearing and

good eyesight, familiar with the locality;

the approaching train being in view for sev

eral hundred feet: is guilty of contributory

negligence. Le Duc v. N. Y. Cont. & H. R.

R. Co., 92 App. Div. [N. Y.] 107. A boy of

14. familiar with the dangers of the sur—

v. Jafii. 67 Kan. 81.



1418 2 Cur. Law.RAILROADS § 73.

Adults walking on tracks—Habitual or occasional use of the track by pedes

trians is not sufficient to cause them to become more than mere licensees if not tres

passers.‘ An invitation to the public is not shown by the fact that tracks are so

ballasted as to prevent injury to employes,‘ and where a path is provided, the road

may assume that the public will confine itself thereto.“ Some jurisdictions hold

that where the presence of persons on the track is to be anticipated, diligence after

discovery of peril will not discharge the railroad’s duty.“ Towards a trespasser

there is no duty except to use reasonable care after discovering their peril,’ though

roads are by statute made public highways.”

notes.’ This rule may be modified by

roundings, who, without looking about him.

is struck by a train on another track while

he is looking under a standing train in

search of a companion. is contributorily

negligent. Cleveland, C., C. dz St. L. R. C0..

v. Gahan, 24 Ohio Clrc. R. 277. A boy 7

years of age. intelligent, resident in the

neighborhood of the railroad and acquainted

with the movement of trains, may be capa

ble of contributory negligence. Givens v.

Louisville & N. R. Co.. 24 Ky. L. R. 1796.

72 S. W. 320. A boy of 11 may by reason of

undeveloped judgment not sufl‘lciently appre

ciate the imprudence of attempting to cross

in front of an engine so as to be contribu

torily negligent. though he knows the dan

ger of the condition. Tex. & P. R. Co.

v. Ball [Tex. Civ. App.] 73 S. W. 420. The

question held for the jury where the train

was being run without warning and in vio

lation of a speed ordinance. Id.

1. Evidence held insumcient to show neg

ligence imputable to the father of a child

killed. Corbett v. Or. 3. L. R. Co.. 25 Utah.

449, 71 Pac. 1065. Evidence held sufl‘icient

to present a question for the jury as to the

contributory negligence of a father of a

child twenty-five months old in permitting

it to get on a railroad track. O'Brien v.

Wis. Cent. R. Co. [Wis.] 96 N. W. 424.

2. Where a minor was struck while cross

ing the tracks. evidence as to his connec

tion with brass stolen from a school building

is inadmissible; or his mother's declaration

that she was capable of taking care of her

minor child. that she did not think that he

had been on defendant’s right of way. and

that the police had no business to monkey

with him, as are statements of his parents

to one who warned the minor from jumping

on trains. One who made measurements

after the accident may testify that he was

shown the place by persons who were pres

ent, and such persons may testify that they

have shown the place to different parties.

Over v. Mo.. K. & T. R. Co. [Tex. Civ. App.]

73 S. W. 535.

3. Use to reach dwellings. Griswold v.

Boston & M. R. R.. 183 Mass. 434. 67 N. E.

354. Occasional use of a deep cut reached

by passing an iron cattle guard is trespass.

Goodman's Adm'r v. Louisville & N. R. Co..

25 Ky. L. R. 1086. 77 S. W. 174. A person

walking on a railroad track outside the

limits of a town or city. there being no

roadway for the use of the public. is a tres

passer. Chesapeake & O. R. Co. v. See's

Adm'x [Ky.] 79 S. W. 252. Mere acquies

cence of the company in such use of its

tracks does not amount to a license to so

use them. Id. Where. with the company‘s

As to what is such care, see foot

antecedent negligence, such as excessive

knowledge. a right of way had been used

as a passway for many years. though

there was a sign warning people off, one

using the right of way for such purpose is

not a trespasser. Murrell v. Mo. Pac. R. Co.

[Mo. App.] 79 S. W. 605.

4. Ill. Cent. R. Co. v. Eicher, 203 111. 666.

67 N. E. 376.

5. A child under the cars or between the

rails is to be regarded as a trespasser. “'ag

ner v. Chicago 8: N. W. R. Co. [Iowa] 98

N. W. 141.

6. Where the track is unfenced and there

are dwellings on each side so that it is

quite generally used as a highway. the rail

road is bound to reasonable diligence to

prevent injury. Corbett v. Or. 8. L IL Co.,

25 Utah. 449. 71 Pac. 1065.

7. Such a person cannot allege that it

was negligence to fail to give signals on

approach to either a public or a private

crossing. Davis’ Adm‘r v. Chesapeake & O.

R. Co., 25 I'_\'. L. R. 342. 75 S. WV. 275: Ches

apeake & 0. R. CO. v. See's Adm‘x [Ky.] 79

S. W. 252. Where a railroad company had

left its fences down on each side of a not

extensively used path across its tracks. held

not to show a license so as to impose on the

company the duty of using reasonable care

in running its trains so as to protect per

sons using the path. Le Doe v. N. Y. Cent.

& H. R. R. Co.. 92 App. Div. [N. Y.] 107.

A person using such path is a trespasser.

ld.; Cleveland, C.. C. & St. L. R. Co. v.

Gahan. 24 Ohio Circ. R. 277.

8. Const. art. 272, providing that railways

are public highways does not impose a duty

to use due care and diligence to discover

a person on the track and refrain fiom in

juring him when such person except for the

provision would have been a trespasser

[Const. art. 2721. Evidence held to require

the exercise of ordinary care to discover an

intoxicated trespasser and to justify a re

COVPI‘Y, though plaintiff was cnntributnrily

negligent. McClannhan v. Vicksburg, S. &

P. R. Co.. 111 La. 781.

9. Failure of an engineer of a train on a

sidetrack to warn a person walking on a

parallel track. in the absence of a showing

that the engineer knew of the approach or

another train. or of plaintiff‘s purpose. was

not negligence on the engineer's part. Greg

ory v. Louisville 8: N. R. CO. [Ky.] 79 S. W.

238. Evidence held not to show that an

engineer was negligent in failing to sound

:1. whistle after discovering plaintiff's in

testate instead of rei'ersing the engine. ap

plying the sand and air-brakes. he being

unable to do both. Humphreys' Adm'x v.

Valley R. Co., 100 Va. 749.
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speed" or failure to keep a lookout.11 The engineer or train crew may presume

until the contrary appears that one on the track will take ordinary precautions for

his own safety."

Contributory negligence prevents recovery," save in states which have adopted

what is termed the “last clear chance” doctrine.“ See the footnotes for illustra

tions of contributory negligence," burden of proof," presumptions;n admissibility

10. A mere licensee cannot recover.

though speed is in excess of a city ordinance.

Ill. Cent. R. Co. v. Eicher, 202 Ill. 556. 67 N.

E. 376. Failure to obey a city ordinance

limiting the rate of speed is negligence.

Murrell v. Mo. Pac. R. Co. [Mo. App.] 79 S.

W. 505. When running through the country.

at places where there are no houses. roads

or crossings, the rate of speed or lack of sig

nals cannot be negligence as to trespassers

on the track. whose presence is unknown.

Gregory v. Louisville & N. R. Co. [Ky.] 79

S. W. 238.

11. Use of every reasonable means to

prevent injury after discovery of a pedes

trian on the tracks is not an excuse for

negligence in running the train at an un

lawful speed or in falling to keep a proper

lookout. Where the pedestrian is not a

trespasser or guilty of contributory negli

gence. Kroeger v. Tex. & P. R. Co.. 30 Tex.

Civ. App. 87. 69 S. W. 809. The issue of

the company's negligence in failing to keep

a proper lookout should not be rejected by

the'instructions. Mo., K. & T. R. Co. v.

Hammer [Tex. Civ. App.] 78 S. W. 708.

12. Humphreys' Adm'x v. Valley R. Co..

100 Va. 749: Shetter v. Ft. Worth & D. C.

R. Co., 30 Tex. Civ. App. 536. 71 S. W. 31;

Givens v. Louisville & N. R. Co.. 24 Ky. L.

R. 1796. 72 S. IV. 320'. Carrier v. Mo. Pac. R.

Co.. 175 M0. 470, 74 S. W. 1002. The fact

that persons on the track remain does not

charge one operating a handcar with notice

that they cannot or do not intend to leave

the track. Wright v. Southern R. Co., 132

N. C. 327. Where a licensee stepped on the

track within a hundred feet of an approach

ing train. willful or wanton injury is not

shown, the engineer’s view being obstructed

by the engine. 111. Cent. R. Co. v. Eicher,

202 111. 656. 67 N. E. 376.

13. In Nebraska. the doctrine that the

railroad is liable to a person negligently

walking on its tracks without ability to

save himself from injury. if those in charge

of the train could. by the exercise of ordi

nary care. have discovered the peril in time

to avoid the injury. is not followed. Chicago.

B. & Q. R. Co. v. Lilley [Neb.] 93 N. W.

1012. Nor is recovery permitted if the rail

road employes ware negligent. notwithstand

ing there was concurrent contributory negli

gence of the person injured. Id. Whore

plaintiff walked on the track when he might

have walked between tracks or on the high

way, he was guilty of contributory negli

gence. Gregory v. Louisville & N. R. Co.

[Ky.] 79 S. W. 238. The defense of con

tributory negligence is not precluded by the

fact that a railroad did not comply with

statutory regulations. Dunworth v. Grand

Trunk W. R. Co. [C. C. A.] 127 Fed. 307.

Where the facts disclose contributory neg

ligence as a matter of law. it is the duty

of the court to direct a verdict. A street car

conductor went on the railroad track to

see if it was clear. He saw a train ap

proaching on one track and stepped over

onto another track without looking and

stood waiting for the train to pass when

he was struck by a train coming from the

opposite direction and which he could have

seen had he looked. He was guilty of con—

tributory negligence as a matter of law. Id.

A licensee is charged with the duty of ex

ercising ordinary care. On a wharf belong

ing to a railroad company and used for

switching. Nichols v. Gulf & S. I. R. Co.

[Miss] 36 So. 192. Where a licensee in rail

road yards saw a. train backing down and

endeavored to pass between it and some

cars standing on the track, but was caught

and killed, he was guilty of contributory

negligence. Id.

14. Texas: Liability exists toward a neg

ligent pedestrian guilty of contributory neg

ligence. unless the railroad servants after

discovery of the danger use every reasonablo

means consistent with the safety of the

trains to prevent injury. Kroeger v. Tex.

& P. R. Co.. 30 Tex. Civ. App. 87, 69 S. W.

809. One walking on the tracks need not

prove absence of contributory negligence

by the preponderance of the evidence. Id.

Instruction held erroneous as in effect stat

ing that a pedestrian walking over a portion

of the rondhed with the consent of the com

pany was guilty of contributory negligence.

Id. Contributory negligence will not bar a

recovery when the injured party's peril was

seen by the company's servants, or might

have been seen with ordinary care. Murrell

v. Mo. Pac. R. Co. [Mo. App.] 79 S. W. 605.

To overcome the defense of contributory

negligence. it must be shown that by exer

cise of ordinary care the railroad company

might have avoided the consequences of de

cedent's negligence. Dunworth v. Grand

Trunk W. R. Co. [C. C. A.] 127 Fed. 307.

15. Held negligent: Trospnsser who had

he looked behind him could have seen an

approaching train for 400 yards. Carrier v.

Mo. Pac. R. Co., 175 Mo. 470, 74 S. W. 1002.

Attempting to walk along a track without

looking behind him. Gulf. C. & S. F. R.

Co. v. Miller, 30 Tex. Civ. App. 122, 70 S. TV.

25. Person on tracks to pick up coal.

Chinn's Adm’x v. Chesapeake & O. R. Co..

24 Ky. L. R. 2350, 74 S. W. 215. Walking

on track while encumbered with a heavy

load obstructing his sight and hearing. Carl

son v. Atchison, T. & S. F. R. Co.. 66 Kan.

768. 71 Pac. 587. Being on a track for the

purpose of soliciting trade and failing to

look and listen. though familiar with the

surroundings. Hill v. Indianapolis & V. R.

Co., 31 Ind. App. 98. 67 N. E. 276. Walking

on track by one subject to epilepsy. Marks

v. Atlantic C. L. R. Co.. 133 N. C. 89. Walk

ing on track with knowledge of a train ap

proaching from rear while a companion step

ped off and was not injured, Bessent v.

Southern R. Co., 132 N. C. 934. A deaf man

walking on a track at the time a train is due,

though the track was constantly used by the
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of evidence," sufficiency of evidence," to require a charge on discovered negli

gencef° pleading21 and instructions.22

Persons along or between tracks—The railroad is not bound to anticipate the

presence of a person on a. path along its tracks, or to use ordinary care to discover

his presence, unless it knows of the public use of the track or the facts necessaril)

charge it with knowledge.” Such use will not raise a-license in the absence of

express or implied consent.“ The railroad is not bound to maintain a path in a

public as a pathway. Roach v. Atlanta. K. a

N. R. Co. [Ga] 45 S. E. 963. Failing to look

and listen before leaving a sate position be

tween the tracks and stepping on a track.

Pharr v. Southern R. Co., 133 N. C. 610.

“'alking up a track on the cross-ties when

train might have been seen over a. mile

away, though the person is on the track

to attend switch lights, his employer hav

ing a contract with the railroad company

for such purpose. Ill. Cent. R. Co. v. Jones

[Miss] 35 So. 193.

16. Plaintifl! has the burden of showing

that a stop might have been made after

discovery of his peril. Thornton v. Louis

ville & N. R. Co., 24 Ky. L. R. 854. 10 S. W.

53.

17. The fact that a person was killed by

defendant‘s train raises no presumption of

negligence, and it is not sufficient to show

that defendant’s intestate was seen going

in the direction of the railroad track in

the nighttime intoxicated and a short time

before the passage of a train. Clegg v.

Southern R. Co., 133 N. C. 303.

18. Held admissible: Evidence of use of

track by pedestrians is admissible it al

leged. Jones v. Charleston d: W. C. R. Co..

65 S. C. 410. Speed ordinance under an

allegation of violation. Id. As bearing on

negligence at a point other than at crossing,

failure to observe ordinance as to speed

across streets. Id. Presence of other means

not used to stop the train. Carver v. Chica

go. P. & St. L. R. Co.. 104 Ill. App. 644.

Not admissible: Evidence that a locomo

tive of a kind used years previously could

be stopped at a certain distance when run

ning at a certain speed. Id.

19. Hold suflleient: Ill. Cent. R. Co. v.

Jernignn, 198 Ill. 297, 66 N. E. 88. To show

that by the exercise of due care and pru

dence defendant could have avoided injuring

one in an epileptic fit on its track Marks v.

Atlantic C. L. R. Co., 133 N. C. 89. To show

that deceased was seen in time to permit

stopping of train. Purcell v. Chicago 8: N.

W R. Co.. 117 Iowa. 667, 91 N. W. 933.

To demand submission of the issue of dis

covered peril. Texas A: P. R. Co. v. Meeks

[Tex. Civ. App.] 74 S. W. 329. Wanton negli

gence may be found from allowing detached

cars to run at a speed from three to fifteen

miles an hour, the brakes being out of order.

over a portion of a track within town lim

its where it was known that many persons

were accustomed to pass on foot. Fixing

liability towards a trespasser. Ale. 0. S.

R. Co. v. Guest. 186 Ala. 348.

Hold Inlufllclenfl Non-suit demanded

where there was no testimony as to the

manner of killing and all inference had to

be drawn from the fact that decedent was

found lying by the side of a track with

bruises from which it might be inferred that

he had been knocked from the track by de

fendant‘s engine. Clegg v. Southern R. Co..

'wanton killing, is demurrable.

132 N. C. 292. To show negligence of the

company where plaintiffs intestate was last

seen on the track. a train some 150 yards

behind him. the circumstances being such

that he could have been plainly seen and

the train stopped within 40 or 50 yards.

Southern R, Co. v. Hall's Adm'r [Va.] 45 B. E.

867. To show that the defendant's servants

discovered plaintiff‘s danger in time to have

avoided his injury by the use of the means

at their command. Gulf, C. & S. F. R. Co.

v. Miller, 30 Tex. Civ. App. 122, 70 S. W.

25. To show wanton negligence toward a

trespasser on the right of way, though he

was in view for 400 yards and no signals

were given. Carrier v. Mo. Pac. R. Co.. 175

M0. 470, 74 S. W. 1002. To impose liability

on the ground of conduct recklessly disre

garding the safety of others and showing

willingness to inflict injury in the case of

a person on the track under an implied

license at a time when persons were likely

so to be during a rain with a raised um

brella, one of the windows on the engine

being obstructed and no warning signal be

ing given, but where the speed was no

greater than usual and it did not appear

that the person injured was seen. Manlove

v. Cleveland. (1., C. & St. L. R. Co.. 29 Ind.

App. 694, 65 N. E. 212. To show unreason

able delay in releasing plaintiff from a. po

sition under a tender. Griswold v. Boston

& M. R. R.. 183 Mass. 434, 67 N. E. 354.

20. Shetter v. Ft. Worth & D. C. R. C0..

30 Tex. Civ. App. 586. 71 S. W. 31.

21. In an allegation of wanton injury.

an averment that a great many people passed

on foot as was well known to defendant‘s

agents and servants is improperly stricken.

Ala. G. S. R. Co. v. Guest. 136 Ala. 848. An

action for damages to a trcsmsser, the spe

cific allegations of which negative a gen

eral allegation of negligent. careless and

Seaboard A.

L. R. v. Shigg, 11'! Ga. 454. A denial that

the engineer could have seen the perilous

position of the decedent does not amount

to an admission that decedent could not see

the engineer or the approaching train. Phurr

v. Southern R. Co.. 133 N. C. 610.

22. Where a charge as to the care neces

sary towards persons on the track is applica

ble to either trespassers or licensees. a

charge stating the distinction between such

classes of persons need not be given. Smith

v. International & G. N. R. Co. [Tex. Clv.

App.] 78 S. W. 566. An instruction as to

the duty required of plaintiit held erroneous

as argumentative. lilo., K. & T. R. Co. v.

Owens [Tex. Civ. App.] 75 S. W. 579. The

ownership and operation of a train by de

fondant may be assumed in the instruction,

where there is no issue raised in the evi

dence. Id.

28. Reichcrt 1. International G: G. N. R.

Co. [Tex. Civ. App.] 72 S. W. 1031.

84. A provision of walks rebuts .1 pre
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safe condition, though generally used by the public with its knowledge and ac

quiescence," unless such use has been sufficient to establish a right by prescrip

tion.” As to persons on a public way located entirely on its right of way, the

railroad is bound to exercise the care required toward licensees only.” Walking

between the tracks is contributory negligence, though they are located in a public

street, if there is room to walk outside them and in a place of safety.28

Trainmen are not bound to assume that a. person not on the track will get on

it when it will be dangerous to do so."

For questions of pleading,” instructions" and sufficiency of evidence, see

cases cited in the notes."

Persons standing, sitting or lying on track.”—A license to use a track for

sleeping or sitting purposes cannot be inferred from a license to use it as a high

way.“ As to persons so situated the sole duty of the company is to use all means

in its power to keep from injuring them after they are discovered.”

lumption ot assent to the use of a space

between the tracks for public travel. VVag

ner v. Chicago 8: N. W. R. Co. [Iowa] 98 N.

W. 141.

25. De La. Pena. v. International & G. N.

R. Co. [Tex. Civ. App.] ’74 S. W. 58.

:8. On acquiescence in the use of its track

by foot passengers for a long time. those

using it are licensees, and the company is

liable to one injured by reason of a defect

in the path of which he has no notice. Mut

thews v. Seaboard A. L R. [8. C.] 46 S.

E. 885. Where one road makes an excava

tion of the tracks of two others, all three

are jointly liable towards a person injured

through a defect thus occasioned in the path

between the two latter. Id.

27. Meinrenkcn v. N. Y. Cent. & H. R. R.

Co.. 81 App. Div. [N. Y.] 132.

28. Atchison, T. & S. F. R. Co. v. Schwindt.

67 Kan. 8. 72 Pac. 573.

29. Evidence held insufllcient to impose

liability on a person starting to cross a track

over which a train was switching at a point

other than a regular crossing. Shetter v. Ft.

Worth & D. C. R. Co.. 30 Tex. Civ. App. 536.

71 S. W. 31. May presume that a boy sitting

on a tie will get of! and the company is not

liable for injuries 1! the boy stumbles and

fails when it is too late to stop the train.

Givens v. Louisville & N. R. Co., 24 Ky. L.

R. 1796. 72 S. W. 320. There must be negli

gence shown to allow recovery for injury of

a. person lying by a railroad. Lloyd v. East

Ln. R. Co., 109 La. 446.

80. A complaint must show that there

was a duty toward plaintiffs intestate, since

otherwise it will be presumed that he was

a trespasser. Action for failure to keep

track in repair. permitting a car to tail upon

plaintifl’s intestate. White v. Nashville. C.

8: St. L. R. Co., 108 Tenn. 739, 70 S. W.

1030. Where the ultimate tact pleaded is

the striking of plaintii! by a stick of wood

from its train, the complaint need not be

made definite as to whether the stick fell

or was thrown from the train. Turncy v.

outhern Pac. Co. [Or.] 76 Fee. 144. Where

the person injured was standing between

tracks, the failure of the petition to‘allege

the sufficiency of the space does not estab

lish contributory negligence. Alchison. T.

& S. F. R. Co. v. Keller [Tex. Civ. App.]

76 S. W. 801.

81. instruction that there was no evi

dence as to the engineer's knowledge that

deceased was unable to leave n perilous po

sition by the side of the track held properly

refused. Ala. G. S. R. Co. v. Hamilton. 135

Ala. 343. Instruction as to the duty of the

railroad toward a. person seated on the ties

and as to the effect of an attempt to jump

on or or! a train in motion, held not prejudi

cial to plaintiff. though inaptly expressed.

Givens v. Louisville & N. R. Co.. 24 Ky. L. R.

1796, 72 S. W. 380. I

32. Held sufficient to authorize submis

sion of issue of willful or wanton negligence

'is to a person by the track. apparently

asleep. Ala. G. S. R. Co. v. Hamilton. 135

Ala. 843. To show that an accident was due

to intestate's negligence. he being dent and

walking beside the track, the engine hav

ing whistied loudly to scare cattle oi! the

track. and the train running into the cattle

before striking intestate. thus causing the

engineer not to see intestate‘s danger in

time to avoid striking him. Turner v. Yazoo

& M. V. R. Co. [Miss.] 33 So. 283. To render

contributory negligence of persons standinsr

between the tracks. a. question for the jury.

Atchison. T. & S. F. R. Co. v. Keller [Tex.

Civ. App.] 76 S. W. 801.

Hold inanilcieut to show negligence to

ward one beside the track struck by a. pro

iecting timber on a. train. Reichert v. In

ternational A: G. N. R. Co. [Tex. Civ. App.]

72 S. W. 1031.

83. Lying on a railroad track is con

tributory negligence per se. Evidence held

sufficient to show that decedent was lying

on the railroad track when struck. Gulf,

C. & S. F. R. Co. v. Matthews [Tex. Civ. App.]

73 S. W. 413. One standing on a track with

his back to stationary freight oars some 50

feet distant is oontributorily negligent.

though he was waiting for a train to pass

on another track. Zirkle v. Mo. Pam. R. Co..

67 Kan. 7'1. 72 Pac. 589. The question oi!

contributory negligence in bending over a

track to tie a shoe is for the jury. Over '1.

Mo.. K. & T. R. CO. [Tex. Civ. App.] 73 S.

W. 586.

34. Smith v. International & l‘. N. R. Co.

[Tex. Civ. App.] 78 S. W. 566.

35. Smith v. International 8: G. N. R. Co.

[Tex. Civ. App.] 78 S. W. 556. An intoxi

cated person injured after falling on the

track has the burden of showing that de

fendant's employee discovered his danger in

time to avoid his injury. Luna v. Mo.. K. 8:

T. R. Co. [Tex. Civ. App.] 73 S. W. 1061.
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Persons on bridges and irestles.—A custom of the public to use a bridge, of

which the railroad has notice, may create a license without positive consent."

Though notices forbidding passage are sufficient to remove a duty to give highway

signals." A lookout need not be kept to discover trespassers,“ and failure of an

engineer to see them does not amount to negligence." Persons in charge of a

handcar are not held to the same diligence as those in charge of a locomotive.“

An engineer must not presume that a child will leave a bridge and therefore

neglect precautions to avoid injuring it.“1 The question of whether a person is

a trespasser is for the jury," as may be that of whether there was willfulness or

wantonness."

The going on a railroad bridge while not negligence per se is evidence of

contributory negligence.“

cases cited in the notes.“

As to sufliciency of evidence“ and instructions, see

Persons near crossings.—One on a highway crossing is not a trespasser,"

but becomes so on leaving it and loitering on the tracks,“ or passing along tracks

to reach it.“ Statutory signals may be relied on by one not precisely on the cross

ing.“

86. Jones v. Charleston & W. C. R. Co.,

65 S. C. 410.

37. A bridge marked with notices to keep

off and on which no plank has been laid to

accommodate foot passengers is not a trav

eled place at which signals must be given.

though persons have been accustomed to

pass over it for 20 years. Ringstaff v. Lan

caster & C. R. Co.. 64 S. C. 546.

88. Instruction as to the duty to keep a

lookout toward persons on a bridge held not

to be on the weight of the evidence. Mc

Cowen v. Gulf, C. 8.: S. F. R. CO. [Tex. Civ.

App.] 73 S. W. 46.

89. Purcell v. Chicago 8: N. W. R. Co..

117 Iowa. 667' 91 N. W. 933. As toward an

intoxicated man asleep on a trestle over a

highway, the same care is not required as

if he were upon the highway, and the serv

ants of the railroad company cannot be ex

pected to discover his position In the night

time so as to avoid injuring him. Dugan's

Adm'r v. Chesapeake & O. R. Co., 24 Ky. L.

R. 1754. 72 S. \V. 291.

40. After discovery of persons on a trestle.

\Vright v. Southern R. Co., 132 N. C. 327.

41. Louisville & N. R. Co. v. Vanarsdell's

Adm'r, 25 Ky. L. R. 1432. 77 8. W. 1103.

42. Where a large number of passengers

on an excursion train. including plaintiff.

had walked across a railroad bridge and re

turned thereon. Chicago T. T. R. Co. v.

Gruss, 200 111. 195, 65 N. E. 693.

43. “'here a brakeman on a rear car of

a. backing train warns passengers on s

trestle, but makes no effort to stop the train.

Chicago '1‘. T. R. Co. v. Gruss, 200 111. 195.

65 N. E. 693. Evidence held sufilcient to

show a failure to use the appliances at

hand to stop immediately on discovering

decedent's danger on a railroad bridge.

Gulf. C. & S. F. R. Co. v. Brown [Tex. Civ.

App.] 76 S. W. 794.

44. It is proper to instruct the jury that

decedent's failure to do what an ordinarily

prudent and skillful person would have done

under the circumstances should be consid

ered. Harris v. Atlantic C. L. R. Co., 132 N.

C. 160. The railroad is not liable to a person

who jumps from a trestle. believing that he

will be run down, where the train stops be

fore the person Jumps and does not go on

the trestle until afterward. Weeks v. Vi’il

mington &YW. R. Co., 131 S. C. 78.

45. Evidence held sufficient. Harris v.

Atlantic C. L. R. Co.. 132 N. C. 160. Evi

dence held to sustain a. verdict for plaintiff

in an action for an injury received

on a combination railroad and wag

on bridgs maintained by defendant com

pany, where plaintiff drove on the ap

proach' with notice because of the po

sition of the gate. that the bridge was open

and safe for travel, and was injured by a

train being drawn out of the bridge back

ward. Sutliff v. Pa. R. Co., 206 Pa. 267.

46. An instruction that the train was only

75 yards distant when plaintiff Went on the

bridge. and that it could have been seen

had she been at all careful. held properly re

fused as not based on the evidence. Harris

v. Atlantic C. L. R. Co.,~132 N. C. 160. Where

there is a finding that an injury resulted

from defendant's negligence and that de

cedent was not contributorily negligent, the

issue of the last clear chance need not he

submitted, Id. Instruction held to restrict

the Jury to the issue of discovered peril.

Gulf. C. & S. F. R. Co. v. Brown [Tex. Civ.

App.] 75 S. W. 794. Error in allowing a vor~

diet for defendant, though a trespasser was

discovered before he was knocked off a

bridge and no effort was made to prevent

the injury, is not cured by a subsequent

correct charge. McCowen v. Gulf, C. S: S.

F. R. Co. [Tex. Civ. App.] 73 S. W. 46.

47. Southern R. Co. v. Crenshaw, 186 Ala.

573.

48. Over v. 1110., K. & T. R. Co. [Tex. Civ.

App.] 73 S. W. 535.

40. Gunther v. N. Y. Cent. & H. R. R. Co..

81 App. Div. [N. Y.] 606.

50. Mo.. K. & '1‘. R. Co. v. Taff [Tex. Civ.

App.] 74 S. W. 89. Failure to give a signal

for a crossing as required by statute dose

not impose liability for striking a person

several hundred feet past the crossing while

attempting to cross the railroad tracks on

the company's private grounds. where there

was a custom to cross. Lake Shore & M. S.

R. Co. v. Harris, 28 Ohio Clrc. R. 400.
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An allegation that plaintiff’s intestate was killed at or near a private cross

ing should be construed that she was killed at a place on the track other than the

crossing.“1

Persons crossing tracks away from established crossings—Where both the

railroad company and the person injured are on the premises of another by invita

tion, the person injured is bound to exercise ordinary care in passing over the

tracks." At a place where the public are permitted to cross by permission, their

rights are subordinate to those of the railroad company.“ The company must ac

quaint its employes with the fact that a path over its tracks is customarily used.“ A

custom to use a path across the track with notice to the company may create a license

without express consent.“ The rule that precautions must be taken where persons

are accustomed to cross is especially applicable where the crossing is in a populous

locality within city limits." One otherwise a licensee does not become a trespasser

because a fight was the occasion of his coming to the place.“ The railroad must

refrain from wanton injury.“ Away from established crossings, failure to signal

is not negligence per se." Contributory negligence prevents liability." Instruc

tions must conform to the pleadings and proof.“1

Persons in switch yards—A railroad company is entitled to the undisturbed

use of its private switch yards and is not bound to take special precautions to avoid

injury to any unauthorized person who goes therein for his own convenience until

the presence of such person in a position of danger has been discovered.“2 Where

the railroad has provided a safe way of approach to its yards, it is not liable to a

licensee injured through his adoption of another means of approach."

61. Davis' Adm'r v. Chesapeake & 0. R.

Co.. 25 Ky. L. R. 342, 75 S. W. 275.

52. Pittsburgh, 0., C. & St. L. R. Co. v.

Selvers [Ind.] 67 N. E. 680.

58- Ground never dedicated or condemned

as a street. Garrett v. Ill. Cent. R. Co., 126

Fed. 406.

54. Over v. Mo.. K. 8: T. R. Co. [Tex. Civ.

App.] 73 S. W. 535.

55. Tex. & P. R. Co. v. Ball [Tex. Clv.

App.] 73 S. W. 420. A custom of numerous

persons to use a. private passage across

tracks without disapproval of the company

may bind the employee in charge oi.‘ trains

to anticipate the presence of persons on the

tracks at that place and take precautions.

Bullard v. Southern R. Co.. 116 Ga. 644. Com

plaint held sufficient in an action for death

while crossing tracks at a point where per

sons were accustomed to cross with knowl

edge of the company. Id.

56. Ballard v. Southern R. Co.I 118 Ga.

644.

57. Tex. & P. R. Co. v. Bali [Tex. Civ.

App.] 73 S. W. 420.

58. Speed of 60 miles an hour in the out

skirts of a city is not of itself evidence of

wantonness. Peters v. Southern R. Co., 135

Ala. 533. Evidence held insufficient to show

wantonness in the absence of evidence that

the engineer knew of plaintiff’s presence or

of the existence of a. path used over the rail

road tracks. Id.

50. A charge is erroneous which removes

from the Jury the question of whether a

failure to ring a. bell or blow a whistle is

negligence. St. Louis S. W. R. Co. v. Eitel

[Tex. Civ. App.] 72 S. W. 205.

60. Instructions as to the duty of the

company toward licensee held erroneous as

ignoring contributory negligence. St. Louis

A boy

S. W. R. Co. v. Eitel [Tex. Civ. App.] 72 S.

W. 205. The duty to look and listen while

not applying in all strictness as to persons

customarily engaged about the tracks is ap

plicable when they are not engaged in work

demanding their a'ttentlon. Pittsburgh. (3.,

C. & St. L. R. Co. v. Seivers [Ind.] 67 N. E.

680. Evidence held to show contributory

negligence per se where a driver was in

jured in attempting to cross several tracks

at a place where the right to cross was per

missive on the part of the railroad company,

he not having stopped and looked. Garrett

v. 111. Cent. R. Co., 126 Fed. 406. Liability

cannot be imposed on the ground that though

plaintiff was contributorily negligent his in

juries could have been prevented, in a case

where there was no reason for thinking

plaintiff would attempt to cross in front of

an approaching train and the employes acted

promptly and efficiently. Id. Evidence held

insufficient to show contributory negligence

per se of one crossing a track who had

looked but a short time before and was in

jured because of unlawful speed and failure

to ring bell and keep lookout. Mo., K. & T.

R. Co. v. Owens [Tex. Clv. App.] '75 S. W.

579.

61. Where the only negligence alleged is

in failing to have lights on a train. negli

gence in falling to have lights or signals of

danger at the place of injury should not be

submitted. St. Louis S. W. R. Co. v. Eliel

[Tex. Civ. App.] '72 S. W. 205. Proof tending

to show the existence of a street at the

place of injury should not be ignored In the

instruction. Ill. Cent. R. Co. v. Jernigan,

198 111. 297. 65 N. E. 88.

82. Chinn's Adm‘x v. Chesapeake & O. R.

Co.. 24 Ky. L. R. 2350, 74 S. W. 215.

68. Persons about to unload horses at
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crossing a freight yard after having been engaged in gathering coal along the

tracks is a trespasser.“ Negligence in allowing cars to float over a path which

the public used by custom and acquiescence in railroad yards is for the jury.“

Contributory negligence bars recovery."

Persons under cam—An implied license to cross a track is revoked by occu

pancy of the track by cars." There is no liability toward one going under a car

to escape the rain unless his danger is discovered in time to prevent the injury.”

Persons stealing rides—A trespasser stealing a ride on a train assumes the

risk, and the duty of the company is confined to refraining from willfully, wantonly

or intentionally injuring him.” Children fall within this rule, apparently with

out regard to whether they are of sufficient discretion to be contributorily negli

gent." Failure to remonstrate against prior trespasses does not amount to an in

fitstibn.“ But where children have been in the habit of riding on engines, the

einployes of the railroad owe them a duty to prevent injury and should ascertain

whether or not they are on the train.“

night injured by falling from a jog in a

freight house platform. Hathaway v. N.

Y.. N. H. 6'; H. R. Co., 182 Mass. 286, 65 N.

E. 387.

64. Riordan v. N. Y. Cent. & H. R.,R. Co.,

41 Misc. [N. Y.] 899.

85. Instruction as to backing cars with

out an engine attached held to withdraw

negligence in failure to ring a. hell or blow

it whistle. Over v. Mo., K. & T. R. Co. [Tex.

Div. App.] 73 S. W. 535. Where cars are

kicked back suddenly and swiftly according

to a. signal by the yard master who knows

that licensees are crossing tracks, a. verdict

may be had on the theory of active negli

gence. Meneo v. Cent. R. Co., 84 N. Y. Supp.

448.

08. Shelter v. Ft. Worth & D. C. R. Co..

30 Tex. Civ. App. 536. 71 S. W. 31. A railroad

engaged in switching is not liable. notwith

standing it ran its car at a. greater speed

than usual and failed to have a brakeman on

the front car. Pittsburgh. 0.. C. & St. L.

R. Co. v. Seivers [Ind.] 67 N. E. 680.

M. No liability exists toward a child

killed while attempting to crawl under such

vars. Wagner v. Chicago & N. W. R. Co.

[Iowa] 98 N. W. 141.

68. Kendall v. Louisville 8: N. R. Co.. 25

Ky. L R. 793, '16 S. W. 376.

69. Morgan v. Or. S. L R. Co. [Utah] 74

Pac. 523; Ill. Cent. R. Co. v. Leiner. 202 Ill.

I124, 67 N. E. 398: Wilson v. Atchison, T.

& S. F. R. Co.. 66 Kan. 183. 71 Fee. 282:

Johnson v. N. Y. Cent. 8.: H. R. R. Co., 173

N. Y. 79, 65 N. E. 946. One who intrudes

himself on a. freight train against the will

and without the consent of employes. the

rules prohibiting carriage of passengers on

such trains. is a. trespasser. St. Louis S. W.

R. Co. v. Mayfield [Tex. Civ. App] 79 S. W.

365. One who pays a. brakemun to allow

him to ride on a. train and follows the brake

man’s directions to keep away from the con

ductor is a trespasser, and the carrier is not

liable for his injuries received in alighting.

Sands v. Southern R. Co., 108 Tenn. 1. 64 S.

W. 478. Recklessness and wantonness is not

to be inferred from the mere use of language

intended to influence a. trespasser's Voluntary

action in getting off a moving train. Bjorn

quist v. Boston & A. R. Co. [Mass] 70 N. E.

53. Not suflicient to hold company for gross

negligence that trespasser was riding in rea

sonably safe place on a train. where knowl—

edge or invitation is not shown. Crawlelgh

v. Galveston, H. & S. A. R. Co., 28 Tex.

Civ. App. 260, 67 S. W. 140. In the ab

sence of knowledge that one is at

tempting to board a rapidly moving

freight train. no duty exists to see that he

boards in safety. Cook's Adm‘r v. Louisville

& N. R. Co.. 24 Ky. L. R. 1967, 72 S. \V. 729.

Where a person is riding on the footboard

of an engine as a trespasser, a switchman

may assume that he will get off when and

where he may safely do so, and is not char

ged with knowledge that he will step on the

track, and is not bound to look and see

what he actually does. Myers v. Boston &

M. R. R. [N. H.] 55 Atl. 892.

70. Harris v. Southern R. Co., 25 Ky. L.

R. 559, 76 S. W. 151. Facts held insufficient

to show negligence toward an eight-year

old child attempting to climb on a freight

train. Seaboard 8: IL- R. Co. v. Hickey [Va.]

46 S. E. 392. Liability does not exist to

wards :1 child of six who. after an engine

has paSsed him at a crossing, attempts to

climb on the attached freight cars and is

killed. where his danger could not have

been discovered in time to have prevented

his death. though the child could not be

charged with contributory negligence.

Green's Adrn'r v. Maysville & B. S. R. Co

[Ky.] '78 S. W. 439. A boy 9 years old living

near a railroad track, familiar with trains.

was injured in jumping 011' a slowly moving

train at the order of the brukeman. "Get

off, or I'll break your neck." Held, this

language did not show a. wanton and reckless

disregard for harmful consequences. Bjorn

quist v. Boston & A. R. Co. [Mass] 70 N. E.

53. Liability toward a trespassing boy of

weak mind injured by a. fall of freight in

a. freight car does not arise trom negligent

construction of the track causing the freight

to fall or from the fact that the boy's mother

asked defendant's agent not to let him ride.

Elkins v. S. C. 8: G. R. Co., 64 S. C. 553.

A boy 12 years old may be guilty of con

tributory negligence in getting oft and on

a. moving train. Wilson v. Ateliison. T. &

S. F. R. Co.. 66 Kan. 183. 71 Pac. 282.

71. Previous acts in jumping on and of!

cars. Wilson v. Atchison. T. & S. F. R. Co.,

66 Kan. 133. 71 Pac. 282.

73. Where children between the ages of
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A railroad may stop a train and eject trespassers with the exercise of such

force 1n a reasonable way under the circumstances as is necessary to accomplish

that object.“ It is liable for an unreasonable method adopted by an employe in

the ejection of a trespasser calculated to increase his danger and the proximate

cause of injury.“

authority."

Such acts are usually held within the scope of the employe’s

Liability toward a boy who alights from a train in motion, on the

instruction of employes, exists where he has been on the train at their invitation,

unless an ordinarily prudent person of his age would not have incurred the risk."

The burden is on the trespasser to show wanton and reckless misconduct." For

cases as to admissibility" and sufficiency of evidence, see the footnotes."

Held insufficient to show possibility of stopping train, it being confined to

testimony that the speed was from 12 to 15 miles on an up grade.“

Persons using handcars or railroad tricycles are trespassers, unless it is shown

that the use is authorized.“1 Scheduled time of trains must be noted.“

(§ '7) C. Accidents to trawler—Railroads have equal rights on crossings in

six and fifteen were accustomed to riding

on trains passing over a. sidetrack through

their playground with knowledge of the em

pioyes. Ashworth v. Southern R. Co., 116

Ga. 635. 59 L R. A. 592.

78. Morgan v. Or. S. L. R. 00. [Utah] 14

Pee~ 523.

74. Whether throwing coal at a tres

passer \vz-s a. proper means of ejection is for

the jury, as well as whether it was the prox

imate cause of injury. Hill v. Baltimore &

N. Y. R. Co.. 76 App. Div. [N. Y.] 325, 11

Ann. Cos. 418. Liability exists towards a

trespasser who is hit with a lump of coal

by the engineer and caused to fall to the

ground. Polatty v. Charleston & W. C. R.

Co. [8. C.] 45 S. E. 932. Where a trespasser

offers to get off a train it it is stopped. an

instruction as to the duty to refrain from

intentional or willful injury is authorized

in case the brakeman knocks him off. Lewis

v. Norfolk 8: W. R. Co., 132 N. C. 382. Evi

dence held insufficient to show that plaintiff,

a trespasser, was kicked from the train.

Johnson v. N. Y. Cent. & H. R. R. Co., 173

N. Y. 79. 65 N. E. 946. Evidence held insuffi

cient to authorize a finding that a boy was

either kicked off a. train or so frightened that

he jumped off. Ga. R. & B. Co. v. Frazier

[Ga] 46 S. E. 451. Evidence held insufficient

to show a casual connection between an

ejection and death. Morgan 1. Or. 8. L. R.

Co. [Utah] 74 Pac. 523.

75. It is part of the duty of a brakeman

to put a. trespasser of! of trains. and the rail

road is not excused by the fact that he ex

ceeded his authority or acted contrary to a

rule forbidding him from ejecting a. pas

senger from a moving train. Curtis v. Chi

cago. R. I. & P. R. Co.. 99 Mo. App. 502, 73

S. W. 1103. A beating administered by a

conductor to a. trespasser who has been

twice ejected from the train is within the

scope of his authority. Hamilton v. Chicago,

M. & St. P. R. Co., 119 Iowa, 650, 93 N. W.

594. The question of whether the act of

an engineer in striking a trespasser with a

lump of coal is acting within the scope of

his employment is for the jury. Polatty v.

Charleston & W. C. R. CO. [5. C.] 45 S. E.

932.

76. Harris v. Southern R. Co., 25 Ky. L.

R. 559, 16 S. W. 151.

77. Boy trespasser jumping from moving

Curr. Law. Vol. 2.~—Slg. 90.

train at the command of a brakeman. Bjorn

ggist v. Boston & A. R. Co. [Mass.] 70 N. E.

78. Where the defense is that plaintiff

jumped on a moving train. evidence as to

the habit of the plaintiff in so doing in the

vicinity is admissible. Pittsburgh, C.. C. &

St. L. R. Co. v. McNeil [Ind. App.] 66 N. E.

777. Where a boy is injured while riding

on a. freight train contrary to the rules, a.

custom of allowing boys to ride between

stations cannot be shown. Sands v. Southern

R. Co., 108 Tenn. 1, 64 S. W. 478.

70. Held suillcient to show contributory

negligence either in jumping off a moving

train or in sitting on a. cross-tie while the

train approached. Givens v. Louisville &

N. R. Co., 24 Ky. L. R. 1796, 72 S. W. 820.

To show that the act of a licensee in at

tempting to leave a. fast moving train was

the proximate cause of his injury. Thorn

ton v. Louisville & N. R. Co., 24 Ky. L. R.

854. 70 S. W. 53. To render it a question of

fact whether a minor was thrown down

by a railroad car or tell therefrom while he

was stealing a ride. Monahan v. Chicago, M.

& St. P.‘ R. Co., 88 Minn. 325, 92 N. W. 1115.

To sustain a verdict for defendant in action

for injuries to a. trespasser. Holston v.

Southern R. Co., 116 Ga. 656.

80. Person alighting from boxcar. Thorn

ton v. Louisville 8: N. R. Co., 24 Ky. L. R.

854, 70 S. W. 53.

81. One who borrows a handcar for use

on the road from an employe without either

actual or apparent authority to lend it is

a. trespasser and not a licensee. Louisville

& N. R. Co. v. Wade [F1a.] 85 So. 863. In

an action for the killing of intestate while

riding a railroad tricycle. evidence of per

mission of defendant's railroad superintend

ent to intestate to use the tricycle is inad

missible, where the authority of the super

intendent to permit such use or license to

so use the track is not pleaded. Dilas’

Adm'r v. Chesapeake & O. R. Co., 24 Ky. L.

R. 1347, 71 S. W. 492.

82. It is contributory negligence to ride

in a fog before daybreak on a railroad tri

cycle, preventing recovery for a collision

with' a passenger on schedule. Dllas' Adm'r

v. Chesapeake & O. R. Co., 24 Ky. L. R. 1347,

71 S. W. 492.
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the absence of statute or agreement.” Each will be held to have knowledge of the

time trains on the other are due.“

Though a road is negligent in occupying a crossing at the time the trains of

another are due, the negligence of the second is the proximate cause of the injury,

where its servants saw or might have seen the danger by the exercise of ordinary

care in time to avoid the accident.“

A rule requiring the placing of torpedoes and the sending back of a flagman

when a train is stopped at an unusual place is not applicable to a train in the

yards."

footnotes."

(§ 7) D. Accidents at crossings. 1.

For specific instances of negligence,“ evidence88 and instructions, see the

Care required on part of company. Gen

eral mica—Travelers on a highway and the railroads crossing it are bound to the

same degree of care,” and if in the exercise of due care otherwise, a railroad com

mits no wrong by running its trains across a highway in front of teams.“1 The

railroad’s negligence must be the proximate cause of the accident to impose lia

bility." Hence, where a person is rendered insane by a crossing accident, his

subsequent willful and voluntary act of suicide is a new cause, he knowing the pur

pose and physical efiect of his act."

An engineer is bound to exercise ordinary care to ascertain if the track is

about to be crossed by a person lawfully entitled to cross the same, and if he could

have discovered the proximity of the person, should be charged with knowledge."

83. Mo. Psc. R. Co. v. Chicago G. W. R.

Co.. 98 Mo. App. 214, 71 S. W. 1081.

84. Rev. St. 1899. 5 1075 requires railroad

companies to give public notice of the time

of starting, running and arrival of trains.

Mo. Pac. R. Co. v. Chicago G. W. R. Co., 98

Mo. App. 214, 71 S. W. 1081.

85. Mo. Pac. R. Co. v. Chicago G. W. R.

Co.. 98 Mo. App. 214. 71 8. W. 1081.

88. As where a. train switching was run

into because of another train passing a sem

aphore in a fog. Streets v. Grand Trunk R.

Co.. 78 App. Div. [N. Y.] 480.

87. Backing a train toward a crossing

occupied by another train without due care

to give warning is negligence. Wabash R.

Co. v. Billings. 105 Ill. App. 111. Running

a double header down grade at a speed from

15 to 18 miles an hour, where another train

was likely to be met. may be a. willi‘ul de

termination not to perform a known duty.

Ill. Cent. R. Co. v. Leiner. 103 Ill. App. 488.

Where an injury was occasioned by an en

gine passing a. semaphore. the rate of speed

is not an element of liability where it did

not contribute to the injury. Streets v.

Grand Trunk R. Co., 76 App. Div. [N. Y.]

480. Evidence held insufficient to show neg

ligence in the selection of an engineer who

occasioned an accident by passing a sema

phore. Id. Where an engineer has no no

tice of a rule. and it is shown to have been

habitually disregarded, it is not negligence

per se for him to take a train in a. switch

yard in violation thereof. St. Louis Nat.

Stock Yards v. Godfrey, 198 Ill. 288. 65 N. E.

90.

88. Where a. collision occurred in a. yard.

evidence of the usual manner of conducting

business and of the surroundings is compe

Ient on the question of negligence. St. Lou

:s Nat. Stock Yards v. Godfrey. 198 Ill. 288.

016 N. E. 90.

80. Instructions held not erroneous as

limiting the time in which plaintiff was re

quired to use due care to the moment of the

injury: not misleading as to the province or

the jury in determining negligence; not to

assume that plaintiff was in the exercise or

ordinary care during a portion of the time;

and to state the law as to disregard of the

defendant's rules by plaintiff correctly. t.

Louis Nat. Stock Yards v. Godfrey. 198 Ill.

288. 65 N. E. 90.

00. Chicago. B. 8: Q. R. Co. v. Roberts

[Neb.] 91 N. W. 707. Instructions as to the

duty oi.‘ the public and of the railroad at

a public crossing approved. Riley v. Mo.

Pac. R. Co. [Neb.] 95 N. W. 20.

01. It has the superior right of passage.

Chicago, B. 8: Q. R. Co. v. Roberts [Neb.]

91 N. W. 707. Company held free from neg

ligence as a matter of law, where a. horse

was not seen in time to avoid an accident.

though the engineer was on the lookout

and stopped within a. train's length. Balti

more & O. R. Co. v. Roming, 96 Md. 67.

92. Savannah, F. k W. R. Co. v. Cozens

[Fla.] 35 So. 398. Instructions in a crossing

accident should not impose liability on da

fcndnnt without regard to whether such neg

ligence contributed to the accident. Butts v.

Atlantic & N. C. R. Co.. 133 N. C. 82. Held.

that the condition of a crossing was not the

proximate cause of an injury in an action

for injuries from collision with a train.

Kemp v. Northern Pac. R. Co., 89 Minn. 139,

94 N. W. 439. Insufllcient to establish that a.

runaway was caused by a. collision with de—

fendant's engine. Hintz v. Mich. Cent. R.

Co. [Mich.] 93 N. W. 634.

03. Such death is not by the negligence

of the company within Pub. St. 1882, c. 112.

5 213. Daniels v. N. Y.. N. H. & H. R. Co..

183 Mass. 393. 67 N. E. 424.

M. McGrew v. St. Louis, S. F. k T. R.

Co. ['i‘cx. Civ. App.] 74 S. W. 816. Where

a man is seen on a crossing 76 ft. distant.
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The fact that crossing travelers will use due care to ascertain the approach of the

train may be assumed,“ but where danger of a person at a crossing is discovered,

due care must be exercised.“ Special precautions must be taken toward particu

larly dangerous crossings." The fact that a train is being run out of its schedule

time is not of itself negligence.”

Towards whom care must be exercised—The fact that one is walking diago

nally over a crossing does not make him a trespasser,” and a trespasser passing along

the right of way may cease to be a trespasser while using a highway crossing the

right of way as an exit from the grounds.1

Duty to signal.-—Failure to give statutory signals for a crossing is negligence,2

imposing a liability in the absence of gross contributory negligence.“ It is not

excused, though an accident could not be averted by the stopping of the train‘ or

though there is no collision.“ Usual and customary signals of approach to street

crossings must be given.“

In the absence of statutes, failure to ring the hell or sound the whistle on

approaching a public crossing is at least evidence of negligence,’ and statutory

warnings do not dispense with all others it special circumstances arise.‘ A handcar

need not signal.‘

which a train is approaching at the rats

of four miles an hour. sonding a bell and

with a headlight burning. caution with re!

erence to his presence is not demanded at

that instant. Southern R. Co. v. Shelton.

136 Ala. 191. Degree of. care which an or

dinarily prudent person “could” have used

is not required. Chicago. R. I. & T. R. Co.

v. James [Tex. Civ. App.] 75 S. W. 930. It

is not negligence for the fireman to leave

the lookout to attend his duties while the

engineer remains on the lookout on his ide

ot the train. O'Br.:n v. Wis. Cent. R. Co.

[Wis.] 96 N. W. 424. Evidence held to re

quire submission ot defendant's negli

gence in the employment of an en

gineer with detective eyesight. and in

failure to keep a proper lookout and

to give proper signals. Shoemaker v.

Tex. & P. R. Co., 29 Tex. Civ. App. 578. 69

S. W. 990. Where cattle approaching a grade

crossing Were seen for a. distance within

which the train could have been readily

stopped. but the train continued at a high

rate of speed. a. recovery was justified.

Beall v. Chicago & A. R. Co.. 97 Mo. App.

111, 71 s. W. 101.

95. Gosa v. Southern R. [S. C.] 45 S. E.

810. Where a heavily loaded team is driven

on a track at a. point where an approaching

train could be seen for 700 feet. the engineer

may presume that an attempt will not be

made to cross in front of him. Guyer v. Mo.

Pac. R. Co., 174 M0. 344. 73 S. W. 584.

96. One injured may recover it defendant‘s

servants having discovered his peril tailed

to exercise every means within their power,

consistent with the safety 0! the train. to

avoid the injury. St. Louis S. W. R. Co.

r. Matthews [Tex. Civ. App.] 79 S. W. 71.

97. As where obstructions cut of! the view

of the engineer. Ortolano v. Morgan's L.

is. T. R. & S. S. Co.. 109 La. 902.

98. Hajsek v. Chioago, B. & Q. R. Co.

[Neb.] 97 N. W. 527.

99. Louisville & N. R. Co. v. Price's Adm'r.

25 Ky. L. R. 1033, 76 S. W. 836.

1. Monahan v. Chicago. M. & St. P. R.

Co., 88 Minn. 325. 92 N. W. 1115.

2. Mobile & 0. R. Co. v. Dugan. 103 Ill.

App. 371. Such statute (Rev. St. 1895. art.

4507) was intended for the benefit of pedes

trians as well as to prevent collisions of

trains. St. Louis S. W. R. Co. v. Matthews

[Tex. Civ. App.] 79 S. W. 71. It is negligence

to back a. railroad train over a street with

out signals or lookout. Smith v. Pere Mar

quette R. Co. [Mich.] 98 N. W. 1022. Where

a detached car was sent across a. populous

street. it was held negligence not to give

warning of the approach 01' the car. Cent.

Tex. & N. W. R. Co. v. Gibson [Tex. Civ.

App.] 79 S. W. 351. Facts held to impose an

imperative duty to give statutory signals

on the approach to a crossing. Northern

Pac. R. Co. v. Spike [C. C. A.] 121 Fed. 44.

Failure to observe statutory provisions as

to warnings is negligence. Violation of Code.

§ 3440. Peters v. Southern R. Co.. 135 Ala.

533. A municipal ordinance requiring the

signal that a. street crossing is free from

danger to be given by a member of the crew

operating the approaching train is unrea

sonable. Cent. R. o! N. J. v. Elizabeth [N.

J. Law] 57 Atl. 404.

3. Burns v. Southern R. Co.. 65 S. C. 229.

Instructions held to properly charge as to

the statutory liability. Mercer v. Southern

R.. 66 S. C. 246.

4. Ortoiano v. Morgan's L. & T. R. & S. S.

Co.. 109 La. 902.

5. Question of engineer's negligence may

be for the jury where. without ringing the

bell or sounding his whistle. he stopped his

train so as to narrowly avoid a collision with

a. crossing streetcar which caused plaintiff

to jump from the street car and be injured.

Robson v. Nassua. Elec. R. Co.. 80 App. Div.

[N. Y.] 301.

0. Sights v. Louisville & N. R. Co., 25

Ky. L. R. 1548. 78 S. W. 172; Reed v. Queen

Anne'sz. Co. [Del.] 57 Atl. 529.

7. Butts v. Atlantic & N. C. R. Co.. 133

N. C. 82.

8. Ortoiano v. Morgan’s L. & '1‘. R. & S.

Co., 109 La. 902. View of track obscured

by woods and an embankment. Reed

Queen Anne's R. Co. [Dei.] 57 Atl. 529:
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A failure to slacken the speed of a train or to give signals at the approach to

private crossings is not negligence."
But one crossing may rely on the proper

signals being given for an adjacent public crossing.11

The question of whether failure to give signals is a proximate cause of injury

is for the jury,12 as where there is evidence that the approach of the train was

known." -

The charge should not impose a stricter duty as to signals than fixed by stat

ute.“

Cases in which the evidence of failure to signal is considered are grouped in

the notes."

Speed.—With regard to the rate of speed, the safety of persons traveling on

the highway across the tracks in the exercise of ordinary care must be considered,

though high speed is not negligence per

Statutes fixing the ditanee at which whistles

must be sounded before reaching a crossing

do not remove the common-law necessity of

signaling from a. greater distance. Where

demanded by reasonable caution. the speed

of the train or the dangers of the crossing.

Kinyon v. Chicago & N. W. R. Co., 118 Iowa,

349, 92 N. W. 40.

9. Louisville & N. R. Co. v. Howerton,

24 Ky. L R. 1905, 72 S. W. 760.

10. Davis' Adm'r v. Chesapeake d: O. R.

Co., 25 Ky. L. R. 342, 75 S. W. 275. No com

mon-law or statutory duty in Iowa. De

frieze v. Ill. Cent. R. Co. [Iowa] 94 N, W.

505. Where not customary and the view of

the track is not obstructed. Early's Adm'r

v. Louisville. H. 8: St. L. R. Co.. 24 Ky. L.

R. 1807, 72 S. W. 348.

11. Defrieze v. 111. Cent. R. Co. [Iowa] 94

N. W. 505.

12. Defrieze v. 111. Cent. R. Co. [Iowa] 94

N. W. 505; Chicago & A. R. Co. v. Corson,

198 Ill. 98. 64 N. E. 739. Evidence held sufll

cient to show that failure to ring a hell on

approaching a crossing was not the proxi

mate cause of injury where plaintiff's intes

tate stumbled and fell toward the track.

Bryant v. Southern R. Co., 137 Ala. 488. To

justify a. finding that negligence in failing

to give a warning was the proximate cause

of injury. Cooper v. Los Angeles '1‘. R. Co.,

187 Cal. 229, 70 Pac. 11.

18. Where there has been a failure to give

statutory signals, a peremptory instruction

for defendant is unauthorized in case it is

found that the traveler knew of the sp

proaching train. since the omission of the

signals might have changed the conduct.

Profit v. Chicago G. W. R. C0.. 91 Mo. App.

369. Proper to instruct jury that if the ap

proach of the train is heard, failure to signal

cannot be held to have contributed to the

injury. Gosa v. Southern Ry. [8. C.] 45 S. E.

810. A failure to give signals is not impor

tant where the person injured was warned

in time to escape injury. Atchison. T. k S.

F. R. Co. v. Judah, 65 Kan. 474, 70 Pao. 848.

14. Charge requiring the whistle to be

blown “at 80 rods from crossing" is errone

ous under Rev. St. art. 4507. requiring the

whistle to be blown “at a distance of at

least 80 rods." International & G. N. R.

Co. v. Ives. 81 Tex. Civ. App. 272. 71 S. W.

772. Instruction held not to require that a

signal must he sounded at the exact distance

established as the minimum distance from

se,1° unless in violation of ordinance or

the crossing. Galveston, H. & S. A. R. Co.

v.‘ Tirres [Tex. Civ. App.] 76 S. W. 806.

Under Rev. St. I 4507, the bell must be rung.

though a train is within eighty rods from

the crossing when it starts. Ft. Worth 8.:

R. G. R. Co. v. Greer [Tern Civ. App.] 75 S.

W. 552. A train backing from a switch not

80 rods from a. crossing is not required to

give the crossing signal required by Rev.

St. art. 4507. Tex. & P. R. Co. v. Berry

[Tex. Civ. App.] 72 B. W. 423.

16. Westervelt v. N. Y. Cent. & H. R. R.

Co., 86 App. Div. [N. Y.) 816; Kuntl v. N.

Y'., C. & St. L. R. Co., 206 Pa. 162; Frank v.

Pa. R. Co. [N. J. Law] 55 Atl. 59!; Galveston.

H. & S. A. R. Co. v. Tirres [Tex. Civ. App.]

76 S. W. 806; Daniels v. N. Y.. N. H. & H.

R. Co.. 183 Mass. 393. 67 N. E. 424; Shoe

maker v. Tex. 8: P. R. Co., 29 Tex. Civ. App.

578, 69 S. W. 990; Erickson v. Kan. City, 0.

& S. R. Co.. 171 Mo. 647, 71 S. W. 1022.

Sounding of whistle and gong held for jury.

Dalton v. N. Y., N. H. & H. R. Co.. 184 Mass.

344, 68 N. E. 880. Crossing obscured by hill

and a sharp curve. Louisville 8: N. R. Co.

v. Walden. 25 Ky. L. R. 1, 74 B. W. 894.

The question of whether a hell was rung

may be for the jury. though five of seven

witnesses swore positively it was rung but

all of them were in the employment of de

fendant. Burke v. Brooklyn Wharf & Ware

house Co.. 86 App. Div. [N. Y.] 296. Evidence

of one. one hundred and fifty feet distant

from a crossing. that he did not hear a hell

or whistle. is sufficient to take the case to

the jury over the evidence of the engineer

and fireman. though he stated that he was

not paying attention to the bell. Browne v.

N. Y. Cent. & H. R. R. Co.. 87 App.‘1)iv.

[N. Y.] 208. Compare Glennon v. Erie R.

Co., 88 App. Div. [N. Y.] 397. Piaintifl's

evidence that no whistle was sounded can

not be assumed to be false in order to sup

port a contention that since the whistle

was sounded at a certain distance from the

crossing and was not heard. negligence can

not be alleged for failure to sound it at a

greater distance. Kinyon v. Chicago & N.

W. R. Co., 118 Iowa, 849. 92 N. W. 40.

16. Boyd v. Chicago. B. & Q. R. Co., 103

Ill. App. 199: Reed v. Queen Anne's R. Co.

[Del.] 57 Atl. 529. Forty to fifty miles an

hour where view of track is unobstructed.

Atchison. T. & S. F. R. Co. v. Judah. 65

Kan. 474, 70 Pae. 846. 25 to 30 miles outside

or municipal limits. Hajsek v. Chicago, 13.

& Q. R. Co. [Neb.] 97 N. W. 327.
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statute," or accompanied by failure to signal," fog,“ or peculiar conditions ren

dering crossings dangerous to travelers.“0 An ordinance prohibiting any person

from running an engine or car at greater than certain speed is binding on the

railroads as well as the persona operating the trains.21 After violation of a speed

ordinance, the relation of the excessive speed to the injury and the question of

plaintiff’s contributory negligence must not be ignored.”

Gates—Where a railroad has placed gates across a highway and stationed a

watchman there to protect travelers, it may run its trains at high speed, though

the point be' within municipal limits or in a populous district.” There is negli

gence in failing to lower gates as required by ordinance, though the gateman sees

no one approaching the tracks.“ Statutes sometimes require gates at dangerous

crossings."

Flagmen.—Failure to place a flagman at a crossing is not negligence per se,

though it may be considered.“ A statute requiring consent to construction of

grade crossings removes the necessity of stationing a fiagman at an unauthorized

crossing, though imposed as to other crossings.27 Where the duty of protecting a

crossing by a flagman is assumed, it must be performed with reasonable care with

out regard to the existence of the duty.“8 A flagman at a. point where the com

pany is not compelled to maintain one need not warn persons crossing outside the

limits of the street."

Headlights.—-Failure to have a headlight burning at the time of a collision is

not negligence where it would have been of no avail on account of fog.”

Switching and backing trains.“-—Where switching operations are customary

11. City ordinance. Mo., K. & T. R. Co.

v. Owens [Tex. Civ. App.] 75 B. W. 579.

The speed, in the absence of ordinance.

would have warranted a. finding of negli

gence. there being no notice of the approach

of the train given. and its headlight being

extinguished. Southern R. Co. v. Aldridge‘s

Adm’x [V8..] 43 S. E. 833. The Wisconsin

statutes should be construed together and

require a railroad passing through an incor

porated city to operate its trains eyer street

crossings not to exceed six miles per hour.

where gates have been erected. O'Brien v.

\Vis. Cent. R. Co. [Wis.] 96 N. W. 424.

Finding that a speed was in excess of or

dinance held supported. Colo. Midland R.

Co. v. Robbins, 80 C010. 449. 71 Fee. 371.

18. 40 miles per hour. Chesapeake & O.

R. Co. v. Clark's Adm'r. 25 Ky. L. R. 150, 74

S. W. 705. Without warning signals. Shat

to v, Erie R. Co. [C. C. A.] 121 Fed. 678.

Failing to ring a. hell or sound a whistle

when running 50 miles an hour. SWart v.

N. Y. Cent. & H. R. R. Co., 81 App. Div.

[N. Y.) 402. High rate of speed without

signals and in violation of ordinance, no

gates being provided. McAulirle v. N. Y.

Cent. & H. R. R. Co., 84 N. Y. Supp. 607.

19. Running at 18 miles an hour. Den

ton v. Brooklyn Heights R. Co., 7‘ App.

Div. [N. Y.] 619.

20- Kinyon v. Chicago & N. W. R. Co.,

118 Iowa, 349, 92 N. W. 40: Chicago, R. I.

& P. R. Co. v. Sporer [Neb.] 94 N. W. 991;

Cleveland, 0., C. & St. L. R. Co. v. Stewart,

161 Ind. 242. 68 N. E. 170.

21. Mo., K. & T. R. Co. v. Owen [Tex.

Civ. App.] 75 S. W. 579.

22. Chicago, B. & Q. R. Co. v. Appell,

103 Ill. App. 185.

23. Custer v. Baltimore d: O. R. Co., 206

Pa. 629.

24. Chicago & A. R. Co. v. Wise, 206 Ill.

453, 69 N. E. 500.

25. Under New Jersey statute, it in only

necessary that conditions exist at a crossing

which make it reasonably necessary for the

protection of the public. in order that provi

sion for protecting such cr0ssing shall be

erected may be decreed by a. court of chan

cery. It is not necessary that the condition

shall have been caused by the company. Ex

kert v. Perth Amboy & W. R. Co. [N. J'. Err.

& App.] 57 Atl. 438.

26. Seitred v. Pa. R. Co., 206 Pa. 390.

Temporary crossing. Harrington v. Erie R.

Co., 79 App. Div. [N. Y.]- 26. A railroad is

not negligent in failing to keep a flagman

at a. crossing unless it is an exceptionally

dangerous one. Cent. Tex. & N. W. R. Co.

\'. Gibson [Tex. Civ. App.] 79 B; W. 351.

27. Gen. Laws 1896, c. 834, § 2, and c.

187, § 47. McGoran v. N. Y., N. H. & H. R.

Co. [R. 1.] 55 Atl. 929.

28. On a. conflict of evidence. the ques

tion of whether a. flsgman was negligent is

for the jury. Wolcott v. N. Y. 8: L. B. R.

Co., 68 N. J. Law, 421.

29. Evidence held insuflicient to show that

plaintiff was injured while on the street.

Strickland v. N. Y. Cent. & H. R. R. Co.. 84

N. Y. Supp. 655.

30. Dilas' Adm'r v. Chesapeake & O. R.

Co., 24 Ky. L. R. 1347, 71 S. W. 492.

81. The question of whether defendant's

employes were negligent in not stopping a.

train which they were switching on see

ing that a horse was about to back upon

the track in front of them, held for the Jury.

Labarge v. Pere Marquette R. Co. [Mich.]

95 N. W. 1073.
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and in plain view, the switchman, though seeing an approaching traveler, may

assume that he will guard against the danger and need not suspend operations until

he crosses." It is not wantonness and reckless disregard of life to move a switch

train toward a crossing at the rate of four miles an hour." Warning must be

given before trains are hacked“ or the track seen to be clear." As a general rule,

the making of a flying switch is negligence,“ especially where in violation of

ordinance."

(§ I7D) 2. Contributory negligence.
General mica—One intending to cross

at a highway crossing must make reasonable use of his senses.“ The care required

of him is proportionate to the dangers of the crossing.” The same care is required

of bicycle riders as of pedestrians.“ The duty is not removed by a statutory pro

vision as to the burden of proof of contributory negligence.‘1 The traveler cannot

be held responsible for the failure of what he does to accomplish its purpose."

His negligence must be contributory."

32. Van Bach v. Mo. P. R. Co.. 171 M0.

338. 71 S. W. 858.

33. Gaynor v. Louisville & N. R. Co., 136

Ala. 244.

34. The person crossing is not required

to exercise extraordinary care and is not

hound to assume that the train will be

hacked it it is at a stand. Meeks v. Ohio

River R. Co., 52 W. Va. 99. It is gross neg

ligence to back ovar a crossing in the track

without signal immediately after passing it.

The crossing was much traveled. Louis

ville & N. R. Co. v. Price‘s Adm‘r, 25 Ky. L.

R. 1033. 76 S. W. 836. An ordinance requir

ing the bell to be sounding when a train is

running backward, and that a lookout be

stationed on the rear end, is applicable when

a. portion of a train cut in two at a. street

crossing is pushed backward over the cross

ing without warning in order to couple it

with the section on the opposite side. Pitts

burgh. C., C. & St. L. R. Co. v. McNeil [Ind.

App.] 69 N. E. 471. Neither the speed nor

the distance is material where the train

moves backward tar and fast enough to in

iliet the injury complained 0!. Id. Evidence

held to show negligence in switching without

:1 brakeman on the rear of a. backing train

and without a lookout at the crossing.

Schleiger v. Northern Terminal Co., 43 Or. 4.

72 Pac. 324. Negligence in backing across

a street to make a coupling is shown by fail

ure to observe a city ordinance as to a look

out and the sounding of a bell. Pittsburgh,

(1.. C. & St. L. R. Co. v. McNeil [Ind. App.]

66 N. E. 777. Evidence held not to show

negligence in the operation of backing a.

train toward a crossing. Gaynor v. Louis—

ville & N. R. Co., 136 Ala. 244.

85. It is negligence to force cars on a

crossing while making a coupling without

seeing that the crossing is clear. St. Louis

s, W. R. Co. v. Bowles [Tex. Civ. App.] 72

S. \Y. 451.

36. The making of a running switch over

a prominent street crossing contrary to a.

company's rule when the switch could have

been avoided with a little more care and

time is gross nvgllgence. Mitchell v. Ill.

Pent. R. Co.. 110 La. 630. Negligence in

maklng a flying switch without a hrnkcman

on the moving or standing cars is for the

jury. notwithstanding the bell on the loco

motive is rinsing. Chicago Junction R. Co.

v. McGrath, 203 Ill. 511, 68 N. E. 69. Failure

The doctrine of. assumed risk does not

of a brakeman stationed at a crossing to

give warning of a flying switch is negligence.

Mitchell v. Ill. Cent. R. Co., 110 La. 630.

Though there is a known \custom to make

such switches over the crossing. Vance v.

Ravenswood, S. & G. R. Co., 53 W. Va. 338.

87. Making a flying switch in violation

of ordinancs over a. crossing traversed by a

street railroad and not protected by safety

appliances is suflicient to render the ques

tion of wantonness or intentional injury for

the jury. Birmingham Southern R. Co. v.

Powell, 136 Ala. 232.

38. Passman v. West Jersey & S. R. Co..

68 N. J. Law, 719. The rule of ordinary

care is to be measured not by the great

caution of one or the extreme carelessness

of another. but according to the standard

fixed by the consensus of common sense

based on human experience. Crossing at

night. Smith v. N. Y. Cent. & H. R. R. Co..

177 N. Y. 224, 69 N. E. 427. Where a. person

injured at the joining of two ways could

have chosen the safe one by the exercise

of common sense, his negligence is I. ques

tion of law. Chicago. B. 8: . R. Co. \'.

Lilley [Neb.] 93 N. W. 1012. Instruction

that if circumstances were such as to in

duce a reasonably prudent man to believe

he could use the crossing with safety with

out precautions. their omission was not

negligence, is error. Defrieze v. 111. Cent.

R. Co. [Iowa] 94 N. W. 605.

89. Barnhill v. Tex. & P. R. Co., 109 La.

43.

40. As to crossing. Passman v.

Jersey & S. R. Co.. 68 N. J. Law. 719.

West

41. Wabash R. Co. v. Kelster [Ind.] 67 N.

E. 521.

42. It is erroneous to state that plaintiff

would be guilty of negligence ii‘ a. man of

ordinary care stopping where he stopped

and listening for a train would have heard

the approach of the train. Kan. City, M. &

B. R. Co. v. Weeks. 135 Ala. 614.

43. An instruction that a. failure to stop

cattle and investigate as to approach of n

train prevents recovery is erroneous. as

omitting to charge that the negligence must

have contributed to the injury. Kinyon v.

Chicago & N. W. R. Co., 118 Iowa, 349, 92

N. W. 40. Instructions as to contributory

negligence held Proper. Mercer v. South

ern R.. 66 S. C. 246. Charge held erroneous.

as allowing the Jury to infer that it plain
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enter in the absence of contractual relation.“ A wife is not charged with knowl

edge of danger of which her husband has information unless it is disclosed to

her."

Where plaintiff has been contributorily negligent, he cannot recover, though

the railroad has also been negligent,“ unless the injury is willful or wanton,"

though certain states do not follow this rule, unless the negligence of the company

is subsequent in order of causation," though the company was willfully and

wantonly negligent in running a train at an excessive speed over the crossing.“

As to what is suificient to show wanton injury, see the footnotes."

Who may be charged—Contributory negligence is not excused by the fact

that the person is in the relation of a passenger to the railroad company.“

Plaintiff need not have control over the vehicle in which he is riding,“ but his

precautions in such case need not be so great." The question of implied negli—

gence as between a driver and passengers of a vehicle is immaterial where the

railroad is free from negligence.“ It has been said that there is no question for

the jury as to the contributory negligence of a minor when his safety could be

secured by means plain to the immature judgment." As to capacity of children

of various ages, see cases cited in the notes."

tiff could have seen the train in time to have

stopped and avoided the accident he could

not recover, though in attempting to cross

he was not guilty of contributory negli

gence. Caraway v. Houston 8; T. C. R. Co..

31 Tex. Civ. App. 184. 71 S. W. 769.

44. Chicago & E. 1. R. CO. v. Randolph,

199 Ill. 126. 65 N. E. 142.

45. Where a husband sues for injuries

to his wife. an instruction holding the wife

responsible for knowledge of the husband

is erroneous where they are not driving

together, and it is not shown that he knew

she was going to drive. Whitby v. Balti

more, C. & A. R. Co., 96 Md. 700.

46. Railroad is not liable where. after

discovery of danger. intestate might have

avoided the accident by the exercise of rea

sonable and ordinary vigilance and caution.

Day v. Boston 8: M. R. R., 97 Me. 528. The

doctrine of comparative negligence is not

recognized in Nebraska. Riley v. Mo. Pae.

R. Co. [Neb.] 95 N. W. 20. Where the per

son injured hns been guilty of contributory

negligence. defendant is not negligent where

he did not see plaintiff in time to avoid the

accident. Northern Cent. R. Co. v. McMa

hon. 97 Md. 483; Mo., K. 8: T. R. Co. v. Eyer,

96 Tex. 72. 70 S. W. 529. Though running

at an unlawful rate of speed and without

signals. Lake Shore & M. S. R. Co. v.

Landphair, 23 Ohio Circ. R. 435; Barnhlll v.

Tex. 8: P. R. Co., 109 La. 43. The failure

of the road to keep a. lookout. Oliver v.

Iowa. Cent. R. Co. [Iowa] 97 N. W. 1072.

Instruction authorizing a. recovery in case

the fireman running the engine did not ex

ercise reasonable care in looking ahead,

though plaintiff did not exercise such care

for his own safety as might have been ex

pected of a boy of his age, if the injury

could have been avoided, notwithstanding

plaintiff's negligence, had the fireman ex

ercised reasonable care, held erroneous.

Cleveland. C.. C. & St. L. R. Co. v. Morton

[C. C. A.) 120 Fed. 936.

47. Cent. of Ga. R. Co. v. Partridge. 136

Ala. 587; Birmingham 8. R. Co. v. Powell,

136 Ala. 232.

48. Otherwise there is no liability for

gross negligence. Labarge v. Pere Mar

quette R. Co. [Mich.] 95 N. W. 1073.

4!). Sego v. Southern Pac. Co..

405. 70 Pac. 279.

50. Passing a crossing Without signal at

a prohibited rate of speed under circum

stances authorizing a. finding that plaintiff

was seen or might have been seen and the

injury prevented. Cent. of Ga. R. Co. v.

Partridge, 136 Ala. 587; Southern R. Co. v.

Shelton. 136 Ala. 191. It need not be shown

that defendant‘s engineer had knowledge of

the conditions of the crossing. since it will

be presumed that he was informed by the

company. Cent. of Ga. R. Co. v. Partridge,

136 Ala. 587. No wantonness is shown where

the bell is being sounded, the headlight is

burning brightly and the speed is not In

excess of five miles an hour, though failure

to have a flagman on the front of an engine

is made negligence by reason of an ordi

137 Cal.

nancs. Southern R. Co. v. Shelton, 136 Ala.

191.

61. Stepping in front of an engine in

plain sight and hearing and in close prox

imity. Steber v. Chicago & N. W. R. Co.,

115 Wis. 200. 91 N. W. 654.

52. Mo.. K. & T. R. Co. v. Bussey,

Kan. 735, 71 Pac. 261.

53. A woman not driving and holding a.

baby is not contributorily negligent per se

in failing to look around the driver to ob

serve the approach of a train which could

be seen only for about sixty feet before the

track was reached. Heater v. Del., L. & W.

R. Co., 85 N. Y. Supp. 524.

54. Atchison. T. & S. F. R. Co. v. Judah,

65 Kan. 474. 70 Fee. 346.

55. Anderson v. Cent. R. Co., 68 N. J. Law,

269.

58. Question of fact. Monahan v. Chim

go, M. & St. P. R. Co.. 88 Minn. 325. 92 N.

W. 1115. 11 year old boy walking in front

of a train backing about as fast as a. man

could walk and moving with but little noise.

Sclilciger v. Northern Terminal Co.. 43 Or.

4, 72 Fee. 324. Boy of 7. Pittsburgh. 0.. C.

& St. L. R. Co. v. McNeil [Ind. App.] 69 N. E.

66
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Acts required of traveler.-—The intending crosser, as the rule is frequently

stated, must stop, look and listen" at the most advantageous place." A constant'

lookout for a train is not required." A failure to stop is not in all cases negli

gence per se." The traveler must as a rule both look and listen,'1 though failure

may be excused by the surroundings or by acts misleading him.62

is negligence,“ especially where the danger might have been seen.“

471. Child of 3%. Dennis v. New Orleans

8: N. E. R. Co. [Miss] 32 So. 914.

Held negligent: 10 year old boy who at

tempted to run across the track. Interna

tional & G. N. R. Co. v. Wear [Tex. Civ.

App.] 77 S. W. 272. Boy of nine killed at a

crossing wherewith he was familiar .and at

which over a distance of 50 feet before reach

ing the track, he had an unobstructed View

for a. long distance. Anderson v. Cent. R.

Co.. 68 N. J. Law. 269.

Held not negligent: 8 year old child kill

ed in running switch over a highway. Wells

v. N. Y. Cent. 8: H. R. R. Co., 78 App. Div.

[N. Y.] 1.

57. Lake Shore & M. S. R. Co. v. Harris,

23 Ohio Circ. R. 400: Barnhill v. Tex. & P.

R. Co., 109 La. 43: McGoran v. N. Y., N. H.

& H. R. Co. [R. 1.] 55 Atl. 929; Seifred v.

Pa. R. Co., 206 Pa. 899.

Evidence held to demand a. new trial.

Kan. City. M. & B. R. Co. v. Weeks, 135 Ala.

614. Sufficient to show contributory neg

ligence. Peters v. Southern R, Co.. 135 Ala.

533. Facts held to show contributory neg

ligence per se in going on a track without

stopping to look or listen with knowledge

that two trains were about due, the train

carrying an electric headlight throwing a

reflection a quarter of mile. but not whist

ling. St. Louis S. W. R. Co. v. Branom [Tex.

Civ. App.] 73 S. W. 1064.

In Kentucky, the rule as to stopping, look~

ing and listening is not followed. Louis

ville & N. R. Co. v. Price's Adm'r, 25 Ky. L.

R. 1033, 76 S. W. 836.

58. Newman v. Del._ L. & W. R. Co., 203

Pa. 530. Must not wait until on the track.

Burns v. Louisville & N. R. Co., 136 Ala.

522. Looking out 200 feet distant from a

crossing is not sumcient. McAulif'fe v. N. Y.

Cent. & H. R. R. Co.. 85 App. Div. [N. Y.]

187. The place at which one should stop to

look and listen is for the jury. Chicago, I.

& L. R. Co. v. Turner [Ind. App.] 69 N.

E. 484.

59. It is necessary to exercise only such

ordinary prudence as a reasonable man

should exercise under like circumstances.

Defrieze v. Ill. Cent. R. Co. [Iowa] 94 N. W.

505. The question of contributory negli

gence in failing to stop and look a second

time before crossing a track, held for the

jury. Louisville & N. R. Co. v. Summers

[C. C. A.] 125 Fed. 719.

00. As where one familiar with the local

ity and knowing no train was due attempted

to cross in the absence of a. watchman re

quired to be present and was injured by a

train running over the crossing at a high

rate of speed without headlight or shran of

approach. Southern R. Co. v. Aldridge/s

Adm'x [Va] 43 S. E. 333. Evidence held to

show contributory negligence in driving on

a track without stopping. Shatto v. Erie R.

Co. [C. C. A.] 121 Fed. 678.

61. Gosa v. Southern R. [3. C.] 45 S. E.

810; Hines v. Tex. 8: P. R. Co. [C. C. A.]

Failure to look

Plaintiff’s

I

119 Fed. 157. Failure to look and listen for

a. train while they were passing over about

a hundred feet-during which time the train

moved half a mile held negligence. Hajsek

v. Chicago, B. & Q. R. Co. [Neb.] 97 N. W.

327. Person run over by a switch train.

Gaynor v. Louisville & N. R. Co.. 136 Ala.

244. Question held for the jury. Ward v.

N. Y. Cent. & H. R. R. Co.. 78 App. Div. [N.

Y.] 402. Facts held to show negligence.

Chicago, St. P.. M. 8: O. R. Co. v. Rossow

[C. C. A.] 117 Fed. 491. Where it is shown

that decedent did not look or listen. and

that there was nothing to prevent his dis

covering danger if he had, the issue of con

tributory negligence should he submitted.

Lumsden v. Chicago, R. I. & T. R. Co., 231

Tex. Civ. App. 604. 73 S. W. 428.

02. Ill. Cent. R. Co. v. Finfrock, 103 Ill.

App. 232. Evidence held insufilclent to show

negligence. Northern Pac. R. Co. v. Spike

[C. C. A.] 121 Fed. 44; Galveston. H. & S. A.

R. Co. v. Tirres [Tex. Civ. App.] 76 S. W.

806; Schroeder v. Wis. Cent. R. Co.. 117 Wis.

33. 93 N. W. 837. Held to show negligence.

Schooler v. N. Y. Cent. & H. R. R. Co., 81

App. Div. [N. Y.] 646. The question of

whether there is negligence in view of all

the surroundings is for the jury. Evidence

held to demand submission of such question

where death was the result of a flying switch.

Chicago Junction R. Co. v. McGrath. 203

II]. 611. 68 N. E. 69. As where plaintiff tes

tifies that she was listening and could have

heard the statutory signals had they been

given and the question of her possibility to

see the train was disputed. Selensky v.

Chicago G. W. R. Co., 120 Iowa. 113, 94 \l.

W. 272. Evidence held for the jury.

Smith v. N. Y. Cent. & H. R. R. Co., 177 N.

Y. 224, 69 N. E. 427; Chicago & E. I. R. Co.

v. Beaver, 199 Ill. 34, 65 N.'E. 144.

03. Mo.. K. & T. R. Co. v. Bussey, 66 Kan.

735, 71 Pac. 261; Dwajakowski v. Cent. R.

Co. [N. J, Law] 55 Atl. 100. A deaf person

walking against wind and rain attempting

to cross a. track without looking up cannot

recover, though a. lookout was not main

tained by defendant. Hackney v. Ill. Cent.

R. Co. [Miss] 33 So. 723.

Evidence held to lhow negligence. Ill.

Cent. R. Co. v. Finf‘rock, 103 Ill. App. 232;

Fleschhut v. Lehigh Valley R. Co.. 206 Pa.

348; Hatch v. N. Y. Cent. & H. R. R. Co., 8!)

App. Div. [N. Y.] 152; Swart v. N. 1'. Cent.

8: H. R. R. Co., 81 App. Div. [N. Y.] 402:

Kemp v. Northern Pac. R. Co., 89 Minn. 139.

94 N. W. 439. Boy engaged in driving

cattle over a. crossing in falling to look be

fore going on the track, though he stopped

and listened. Snell v. Minneapolis. St. P. &

S. B. M. R. Co., 87 Minn. 253, 91 N. W. 1108.

Evidence held insufficient. Chesapeake 8:

O. R. Co. v. Clark's Adm'r, 25 Ky. L. R.

150. 74 S. W. 705; Stone v. Boston 8:. M. R.

R. [N. H.] 55 Atl. 359. The question of con

tributory negligence may be for the jury.

though the driver testifies that he did not
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evidence as to failure to see a train may be so improbable as to present no question

to the jury.“

the other establishes negligence.“

The fact that plaintiff looks in one direction without looking in

Duty where view of track is obstructed—Failure to alight in order to reach

a point at which a view may be had of the track may be contributory negligence

per se."

objects obstruct the view.''1

As where there is a fog“ or storm," the vehicle is closed," or natural

The traveler should wait until smoke clears away."2

Where the view is obstructed, it is contributory negligence to fail to listen before

crossing."

Parallel tracks impose the neocssity of greater precaution.“

Right to rely on crossing signals, stops, gates, flagmen, eta—An individual ap

proaching a crossing cannot rely exclusively on the railroad company doing its duty.

as to giving signals." One using a private crossing in the vicinity of a public

look until his horse was on the track, but

immediately qualifies it by saying that he

had looked before. but did not see the train

until he got on the crossing. Reis v. Long

Island R. Co.. 84 N. Y. Supp. 881.

04. Raymond v. N. Y., N. H. & H. R. Co.,

182 Mass. 337. 65 N. E. 399. Where contribu

tory negligence is pleaded. the defendant

is entitled to an instruction that deceased

was bound to use such precaution to learn

of the approach of trains before attempt

ing to cross the track as a man of ordinary

prudence would use under like circumstances.

the facts being that when deceased turned

to cross the track he was in a position to

see the approaching engine. Tex. & P. R.

Co. v. Huber [Tex. Civ. App.] 75 S. W. 547.

65. Blumenthal v. Boston & M. R. R.. 97

Me. 255. Where the evidence is that if

plaintiff had looked intelligently he would

have seen the train. though he testifies that

he looked but did not see. Swart v. N. Y.

Cent. & H. R. R. Co.. 81 App. Div. [N. Y.]

402. The person injured could have seen

but did not see until his horses were on the

track. Northern Cent. R. Co. v. McMahon,

97 Md. 483. Whistle was sounded. there was

an unobstructed view of the track and the

train was within a hundred yards from the

crossing when the horse went on the track.

Martin’s Adm'r v. Richmond. F. & P. R. Co.

[Va.] 44 S. E. 695. The track was open for

a long distance and the evidence that plain

tiff looked out for trains was either untrue

or showed that the observations were per

functory or careless. Beeg v. N. Y.. S. &

W. R. Co. [N. J. Law] 56 Atl. 169. Plain

from the evidence that if plaintiff had looked

he could have seen the approaching dan

ger while still in a place of safety. Diele

v. Erie R. Co. [N. J. Law] 56 Atl. 156.

66. Corcoran v. Pa. R. Co.. 203 Pa. 380;

Pittsburgh. C.. C. & St. L. R. Co. v. Seivers

[Ind.] 67 N. E. 680.

67. Where the driver cannot see down

the track, he should stop. look and listen,

and if necessary get out of his wagon and

lead his horses. Kinter v. Pa. R. Co.. 204

Pa. 497. In determining the question of

whether a person was negligent in not

alighting and going forward. the fact that

he was not driving may be considered. Kan.

City, M. & B. R. Co. v. Weeks. 135 Ala. 614.

88. The jury should not be instructed

that in case of a fog so dense as to prevent

a train from being seen or h'eard in time

to avoid injury from the driver‘s seat, he

must get off and go in advance of the team

or otherwise there can be no recovery. Chi

cngo. I. & L. R. Co. v. Turner [Ind. App.]

69 N. E. 484.

69. Where plaintiff stopped within five

feet of the tracks to ascertain whether a

train was approaching and a storm prevented

his seeing more than 50 or 100 feet. and

made his progress more difficult, the ques

tion of whether he exercised proper care

under the circumstances is for the jury.

iiizintz v. N. Y.. C. & St. L. R. Co., 206 Pa.

6 .

70. Facts held to prevent recovery where

plaintiff drove onto the track at full speed

in an enclosed buggy. Keesev v. Lake

Erie & YV. R. Co., 104 Ill. App. 619.

71. “'here the plaintiff stopped. looked

and listened. though unable to see on ac

count of obstructions. but heard nothing.

the question of his contributory negligence.

may be for the jury if there is additional

evidence that no signals were given for the

crossing. Cowen v. Grabow [C. C. A.] 120

Fed. 258.

72. Baltimore & 0. R. Co. v. McClellan,

69 Ohio St. 142. 68 N. E. 816; Meinrenken

v. N. Y. Cent, & H. R. R. Co.. 81 App. Div.

[N. Y.] 132. Question of whether plaintiff

was negligent in failing to wait until smoke

cleared held for the jury. Dalton v. N. Y..

N. H. 8: H. R. Co.. 184 Mass. 344, 68 N. E.

830.

73. Sulder v. Pa. R. Co. [N. J. Law] 56

At]. 124.

74. A person standing on the track of 9

passenger train with knowledge that it is

due. awaiting a. freight train to pass on

another track, is guilty of contributory neg

ligence where his sight is obscured by smoke

from the freight train and his hearing pre

vented by its noise. Meinrenken v. N. Y.

Cent. & H. R. R. Co., 81 App. Div. [N. Y.]

132. Evidence held to support a. finding that

decedent looked and listened before going

on a crossing and had knowledge of a freight

train approaching on the first track which

he crossed. and that he was not negligent

in failing to take precautions against an

engine running backward on a second track

in the same direction as the freight and 0b

scured by it. Brown v. N. Y. Cent. & H.

R. R. Co.. 83 N. Y. Supp. 1028.

75. Sights v. Louisville & N. R. Co.. 25

Ky. L. R. 1648‘ 78 S. W. 172; Gosa v. South—

ern R. [8. C.] 45 S. E. 810. Failure to stop.

look and listen furnishes a good defense to
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crossing may rely on the giving of proper signals by defendant at the public cross

ing.

Where a fiagman has been stationed at a public crossing, the public have the

right to rely on him to a reasonable extent to give proper notice and warning of

danger," and so instructions as to the duty to stop, look and listen should not

ignore an implied assurance of safety from open gates." Where, with the knowl

edge of one attempting to cross, gates are usually kept down at night without re

gard to passing trains, contributory negligence cannot be attributed to a person

injured from the mere fact that the gates are down."

A custom to sidetrack a train at a station does not impose liability toward one

struck at a crossing beyond the station, where there has been a failure to sidetrack,

though the custom was known to the person injured.“

Where a duty is imposed by statute that a street car be stopped a certain dis‘

tance from a crossing, a street car conductor may assume that trains will be

stopped at the same distance unless circumstances indicate the contrary.81

Duties as to standing, switching and backing human—Travelers may assume

that city ordinances will be obeyed.“3 Cutting a train in two at a crossing on a

lethl‘ile does not authorize a dispensing with ordinary precautions,“ but where

an injury results from detached freight cars being shoved on a crossing by an

engine suddenly backing against them, a mere failure to look toward the engine

before crossing the track cannot be held negligence per se.“ It is not necessarily

contributory negligence to attempt to pass between box cars of a train standing

over a crossing.“

an allegation of failure to give warning

signals at a crossing. Cent. of Ga. R. Co.

v. Freeman. 134 Ala. 354. Where the head

light was in plain view and less than two

hundred feet distant. one going on the track

is contributorily negligent, though the train

did not givo the customary signals. Mc

Aulifie v. N. Y. Cent. & H. R. R. Co.. 84 N.

Y. Supp. 607. Failure to lock and listen is

not excused by the failure of defendant to

sldetrack a train according to its custom

or a. failure to sound signals. Rich v. Evans

ville & T. H. R. Co.. 31 Ind. App. 10, 66 N.

E. 1028. Where cattle drivers rely on their

sense of hearing and knowledge of the train's

schedule. instead of looking. their contrib

utory negligence must be submitted. Bru

nick v. Ann Arbor R. Co. [Mich.] 93 N. W.

433.

76. Question of negligence held for jury.

Defrieze v. Ill. Cent. R. Co. [Iowa] 94 N.

W. 505.

77. Rule adhered to under the facts of

:1 particular case but not announced gener

ally. Mitchell v. Ill. Cent. R. Co., 110 La.

6520. Boy of 12 held not contributorily neg

ligent in attempting to cross the track after

an engine had passed over it without look

ins: to see approaching detached cars. the

ens-inc being engaged in making a flying

switch and a fiagman being stationed at

the crossinz. Id.

78. Evidence held to show absence of

contributory negligence in failing to stop be

fore crossing tracks at a point where safety

gnu-s were maintained and which were not

closed. Baltimore 8: O. R. Co. v. Stumpf, 97

Md. 78. Where a. railroad has been negli

gent in leaving its gates open and in back

ing a train over the crossing without sig

nals, the question of plaintiff's contributory

negligence must be left to the jury. Jen

kins v. Baltimore 8: O. R. Co. [Md] 56 Atl.

966. The failure to look may be for the jury

where plaintiff was watching the gateman

who had signaled him to go on. Gray v.

N. Y. Cent. & H. R. R. Co., 77 App. Div. [N.

Y.] 1. One who stops on the track without

looking is contributorily negligent, though

the gate was not lowered and the bell was

not rung. Boutell v. Mich. Cent. R. Co.

[Mich.] 95 N. W. 668.

70. Baltimore & P. R. Co. v. Land-lgan.

191 U. S. 461.

80. Rich v. Evansville & T. H. R. Co., 31

Ind. App. 10. 66 N. E. 1028.

81. Birmingham 8. R. Co. v. Powell. 136

Ala. 232. Where a. conductor attempts to

cros without stopping and without know

ing that the way is cleared. he is guilty of

contributory negligence if his car becomes

stalled and he is injured by cars being

switched over the crossing [Code 1896. §

3441]. Id.

82. Question held for the Jury as to con

tributory negligence of one passing within

a few feet of standing cars and injured by

other cars being kicked into them. St. Louis

S. W. R. Co. v. Bowles [Tex. Civ. App.] 7;!

S. W. 451. Evidence held not to establish

contributory negligence as a matter of law

in attempting to pass behind a. switch eu

Chicago &gine unengaged in switching.

E. I. R. Co. v. Randolph, 199 Ill. 126, 65 N.

E. 142.

83. Pittsburgh. C., C. & St. L. R. Co. v.

McNeil [Ind. App.] 69 N. E. 471.

84. Pussman v. West Jersey & S. R. Co..

68 N. J. Law, 719.

85. Stoy v. Louisville. E. & St. L. Consol.

R. Co.. 160 ind. 144, 66 N. E. 615.

86. A complaint alleging injury in such



2 Cur. Law.
1435RAILROADS § 7D3.

Intoxication actually contributing to an injury at a crossing prevents recov

ery."

Racing with train in an attempt to cross is an indication of negligence" or an

attempt to cross in disobedience to a warning of the flagman."

Acts after realization of danger.—Where plaintiff has not been negligent in

placing himself in danger, he is not negligent in the exercise of bad judgment in

the means taken to extricate himself,‘0 but where his perilous situation is the re

sult of his own negligence, he cannot recover, though after discovering it he excr

cises ordinary care under that set of circumstances."

(§ 7D) 3. Procedure. Pleading."-'—Unde'r general allegations of negligence.

negligence in any form may be proved." In some states the complaint need not

negative contributory negligence,“ but though it is provided by statute that plain

tiff shall not allege or prove freedom from contributory negligence, the complaint

must not disclose such'negligence.“ Where a plaintiff cannot be required to give

the number of the train causing the injury, or the names of the employee, he may.

in the discretion of the court, be required to furnish a bill of particulars as to tho

manner is not demurrable on the ground of

showing gross contributory negligence.

Burns v. Southern R. Co., 65 S. C. 229.

87. Mercer v. Southern R., 66 S. C. 246.

Facts held to show contributory negligence

of intoxicated driver. Baltimore 8: O. R. Co.

v. State, 96 Md. 67. Evidence held to pre

sent a question for the jury as to contribu

tory negligence in driving on a crossing.

it being contended on the one side that

plaintiff was either drunk or asleep and on

the other that defendant failed to give the

statutory signals. International dz G. N. R.

Co. v. Ive [Tex. Civ. App.] 78 S. W. 86.

88. Hurrying a. team in an attempt to

cross ahead of a train. Green v. Southern

Cal. R. Co., 138 Cal. 1, 70 Pac. 926. Trying to

cross on miscalculation of speed. Day v.

Boston 8: M. R. R., 97 Me. 528. Negligence

in the continuance of crossing of nine tracks

after seeing the headlight of an approach

ing train is for the jury. Wolcott v. N.

Y. A: L. B. R. Co.. 68 N. J. Law. 421. A

nonsuit is properly directed where from the

facts it appears that plaintiff failed to look

and listen or else looked and took a chance

of safely crossing. Blumenthal v. Boston 8:

M. R. R, 97 Me. 255.

89. VVesterveit v. N. Y. Cent. & H. R. R.

Co., 86 App. Div. [N. Y.] 816.

90. Where plaintiff would have succeeded

in his endeavor to turn his horses from the

track had the train not been running at an

excessive rate of speed. it is proper to find

an absence of negligence on his part. Colo.

Midland R. Co. v. Robbins, 30 Colo. 449. 71

Fee. 371. Instruction as to acts done under

impulse of sudden danger approved. Riley

v. Mo. Pac. R. Co. [Neb.] 95 N. W. 20. Ques

tion of negligence after getting on the right

of way held for the jury. Chicago & A. R.

Co. v. Corson, 198 Ill. 98. 64 N. E. 739.

91. A finding that due care was exercised

in trying to pass in front of a train. after

discovering it. held not to control facts

showing contributory negligence in failing

to discover the danger sooner. Wabash R.

Co, v. Keister [Ind.] 67 N. E. 521.

92. See Negligence. 2 Curr. Law. p. 996:

Pleading, 2 Curr. Law, p. 1178, and related

practice titles for general questions. Count

held insufficient to aver liability of de

fendant for servant's negligence. Cent. of

Ga. R. Co. v. Freeman, 134 Ala. 354. Com

plaint construed to state a cause of ac

tion at common law and not for failure

to give statutory signals at a crossing.

Cooper v. Charleston 8: W. C. R. Co.. 65

S. C. 214. A petition alleging negligence

in failure to give a statutory signal and

also in failure to signal in reasonable time

to give the necessary warning of a train‘s

approach is sufficient to authorize a. recov

ery on the common-law duty to signal ap

proach of trains at a reasonable distance

Kinyon v. Chicago & N. W. R. Co., 118 Iowa.

349, 92 N. W. 40. An averment that a. public

crossing was near a private one is not suf

ficient to permit the inference that signals

given on approach to the public crossing

could have been heard at the private cross

ing. Davis' Adm’r v. Chesapeake & O. R.

Co., 25 Ky. L. R. 342, 75 S. W. 275. Aver

ments held to sufficiently charge negligence

in running at a high rate of speed where

the presence of persons on crossings should

have been anticipated. Southern R. Co. v.

Crenshaw. 136 Ala. 573. Averments held to

sufficiently charge that defendant willfully

(Iir wantonly caused the intestate‘s death.

d. -

03. Tex. & P. R. Co. v. Meeks [Tex. Civ.

App.] 74 S. W. 329. Complaint held suffi

ciently definite. Boyd v. Chicago, B. & Q.

R. Co.. 103 Ill. App. 199. A general allega

tion of negligence is sufficient without alie‘

gatlons that the engineer was warned in

time to stop or that he could have seen thr

danger in time to stop by the exercise of

reasonable care. Davidson v. Chicago 8; A.

R. Co.. 98 Mo. App. 142. 71 S. W. 1069. Where

the issue is as to the use of ordinary care

by plaintiff's intestate. willows may be

shown to have been along the right of way.

though not charged as negligence on the part

of the company. Chicago & E. I. R. Co. v.

Beaver, 199 Ill. 34, 65 N. E. 144.

94. Southern R. Co. v. Crenshaw, 138 Ala.

573.

95. Negligence in plaintiff's intestate

[Acts 1899, p. 58. c. 41]. Rich v. Evansville

& '1‘. H. R. Co., 31 Ind. App. 10, 66 N. E.

1028
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time and place of the accident and whether inflicted by a freight or passenger

train.” A replication to the eifect that after the peril of plaintifi’s intestate was

discovered, the proper efforts to stop the train were not used, is not a departure as

imputing that the injury was inflicted wantonly or intentionally."

Burden of proof.—A rule as to the burden of proof of contributory negli

gence, applicable to all jurisdictions, cannot be laid down." Statutes making con

tributory negligence matter of defense are applicable to actions commenced after

their passage on causes accruing before.” Facts requiring a signal in addition to

the statutory one must be established by plaintiff.1

Admissibility of evidence is controlled by the customary rules as to compe

tency, materiality, etc. In the footnotes some peculiar decisions are noted,’ as well

as a few cases bearing on opinion evidence.s If it is admitted that decedent stopped

00. Bogard v. 111. Cent. R. Co., 25 Ky. L.

R. 624, 76 S. W. 170.

97. Southern R. Co. v. Crenshaw, 186 Ala.

573.

08- Rule in Federal courts: Where evi

dence to the contrary is not offered, the

presumption that a crossing traveler was in

the exercise of due care will support a re

covery. Northern Pac. R. Co. v. Spike [C.

C. A.] 121 Fed. 44. It is presumed that a

pedestrian stopped, looked and listened. Bai

timore & P. R. Co. v. Landrigan, 191 U. S.

461.

Illinois: Plaintiff has the burden of prov

ing ordinary care, though the railroad was

disregarding statutes and ordinances as to

signals and speed. Crossing injury. Imes

v. Chicago, B. & Q. R. Co., 105 Ill. App. 37.

instruction as to the burden of proof of

negligence of defendant and absence of con

tributory negligence on the part of plaintiff

held proper. Chicago. B. & Q. R. Co. v. Ap

peli, 103 Ill. App. 185.

In Indiana. the doctrine is that when a

person in crossing a railroad track is in

jured by collision with the train. the fault

is prima facie his. Pittsburgh, 0., C. & St.

L. R. Co. v. Seivers [Ind.] 67 N. E. 680. The

fact that a collision occurs on a crossing

does not show that sufficient precaution was

not taken by the person injured. Chicago.

I. & L. R. Co. v. Turner [Ind. App.) 69 N.

E. 484.

Kentucky: Verdict held properly directed

for defendant where there was no evidence

as to the manner in which decedent came

on the track and the view of the track was

unobstructed. Eariy's Adm'r v. Louisville.

ll. & St. L. R. Co., 24 Ky. L. R. 1807, 72 S.

\V. 348.

Maryland: The burden of showing con

tributory negligence is on the defendant.

Baltimore & O. R. Co. v. Stumpf, 97 Md. 78.

New York: The burden is on plaintiff to

show freedom from contributory negligence.

Meinrenken v. N. Y. Cent. 8r. H. R. R. Co.,

81 App. Div. [N. Y.] 132. Where circum

stances point as much to negligence of de

ceased as to its absence. or point in neither

direction, a nonsuit must be granted. Mc

Auiii'fe v. N. Y. Cent. & H. R. R. Co., 85 App.

Div. [N. Y.] 187. After the fact that plain

tiff looked out some distance from the track

is established, it will not be presumed there

from that he continued to observe as he

approached the crossing. where. had he done

so. he Would have avoided the injury. Id.

Pennsylvania! Where it is shown that

owing to darkness. an engine could not be

seen, that signals could not be seen, that

it carried no light and could not be heard.

raises a presumption that decedent stopped,

looked and listened. Blauveit v. Dei., L. &

W. R. Co., 206 Pa. 141.

99. Burns' Rev. St. 1901, 5 359a. Wabash

R. Co. v. Du Hart [Ind. App.) 66 N. E. 192.

1. Siracusa v. Atlantic City R. Co., 68 N.

J. Law. 446. '

2. See articles Evidence, 1 Curr. Law, p.

1186; Examination of Witnesses, 1 Curr.

Law, p. 1165.

Held admissible! Absence of gates. Cohen

v. Chicago & N. W. R. Co., 104 Ill. App. 814.

The absence of a flagman, though there was

no duty imposed to have a. flagmnn at the

crossing. Harrington v. Erie R. Co., 79 App.

Div. [N. Y.] 26. Evidence that plaintiff

after glancing in the opposite direction kept

his attention toward ' the direction from

which he understood danger was to be en

ticipated. International & G. N. R. Co. v.

Ives. 31 Tell. Civ. App. 2‘12, 71 S. W. 772.

Evidence of passengers who were not ob

serving that they did not hear the whistle.

Stone v. Boston & M. R. R. [N. IL] 55 Atl.

369. On the question of care, that decedent

previously had remarked on the dangerous

character of the crossing and taken precau

tions against collision. Id. Time at which

decedent's watch stopped as showing dark

ness and whether train was on time. Id.

Speed of train over the crossing at times

before and after the accident is admissible.

Id. Observations of strength of headlight

utter accident. Id.

Held lnadmllslble. Experiments after

the accident. Chesapeake & O. R. Co. v.

Riddle's Adm'x, 24 Ky. L. R. 1687. 72 S. W.

22. Negligence in plaintiff's conduct at pre

vious crossings. International 8: G. N. R.

Co. v. Ives, 81 Tex. Civ. App. 272, 71 S. W.

772. A witness may testify as to his fa

miliarity with the usual speed of trains

within the town as hearing on the question

of contributory negligence in connection

with an ordinance prohibiting excessive

speed. Caraway v. Houston & T. C. R. Co..

31 Tex. Civ. App. 184, 71 S. W. 769.

8. Opinion evidence that a crossing is

dangerous is inadmissible, where the circum

stances and situation was fully and ads

quately described. Siefrcd v, Pa. R. Co.. 206

Pa. 899. A nonexpert witness may testify

as to whether statutory signals would have

been heard under the circumstances. Gosa

v. Southern R. [S. C] 45 S. E. 810.
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to look and listen before attempting to cross a track, error in the admission of evi

dence that on previous occasions decedent had stopped is harmless.‘

Instructions must conform to the issues,5 be supported by the evidence,‘

should not withdraw issues of fact,’ or give undue prominence to particular

facts or otherwise invade the province of the jury.. As to whether requested in

structions are sufficiently covered by those given,‘ or erroneous instructions are

cured, see the footnotes,“ as well as decisions as to form and wording.“

L Louisville & N. R. Co. v. Summers [C.

C. A.] 125 Fed. 719.

5. Pleadlng'l held insnfllcient to support

an instruction that the evidence failed to

show an unlawful or reckless rate of speed.

Cooper v. Los Angeles T. R. Co.. 137 Cal. 229,

70 Pac. 11. The duty to stop need not be

incorporated where pleadings charge only

a. failure to look and listen. International &

G. N. R. Co. v. Ives, 31 Tex. Civ. App. 272.

71 S. W. 772. The issue of discovered peril

should not be submitted where not raised

by the pleadings. Tex. & P. R. Co. v. Knox

[Tex. Civ. App.] 75 S. W. 543. An instruc

tion that it signals were given by plaintiff

to defendant in sufl‘lcient time to enable it

to stop the train so as to avoid the injury.

plaintiifs may recover. is not broader than

an allegation of negligence in conducting a

locomotive and train by which they were

caused to run into plaintiff's threshing ma.

chine while crossing the track. Davidson

v. Chicago & A. R. Co., 98 Mo. App. 142, 71

S. W. 1069.

8. An instruction as to the duty to give

additional cautionary signals held unsup

ported. Siracusa v. Atlantic City R. Co., 68

N. J. Law, 446.

7. Dangerous character of speed. Cooper

v. Los Angeles T. R. Co., 137 Cal. 229, 70

Pac. 11. Error to state absence of negli

gence on the part of defendant or presence

of contributory negligence. Kinyon v. Chi

cago & N. W. R. Co., 118 Iowa, 849, 92 N.

W. 40. What conduct is imprudent or neg

ligent. Pittsburg. C.. C. & St. L. R. Co. v.

Banfill. 206 Ill. 553._69 N. E. 499. An in

struction omitting the element of a watch

man's absence, though attempting to hypo

thetically state the facts is properly refused.

Southern R. Co. v. Aldridge's Adm'x [Va.]

43 S. E. 333. Where the question of whether

a crossing was public is controverted. an

instruction should not be given that ordi

nances as to the obstruction of crossings

do not apply to defendant's yards. Burns v.

Southern R. Co.. 66 S. C. 229. Error to sub

mit solely a failure to signal for a cross

ing. Kinyon v. Chicago & N. W. IL Co.. 118

Iowa. 349, 92 N. W. 40.

8. Instructions held erroneous as with

drawing evidence to show negligence of de

fendant. Scholze v. Sioss-Sheifield S. & 1.

Co. [Ala.] 35 So. 321. As contrary to the

statute as to whistling for crossings and re

moving from the jury the question of wheth

er a repetition of the signal would have

alarmed plaintiff. Profit v. Chicago G. W.

R. Co., 91 Mo. App. 369. Where there was

evidence that plaintiff had previously looked

along the track, an instruction giving un

due prominence to a failure to look during

the actual crossing. Caraway v. Houston 8:

T. C. R Co.. 31 Tex. Civ. App. 184. 71 S. W.

769.

0. Where a flagman at a street crossing

was injured. an instruction which may be

construed that it was plaintiff‘s duty to dis

regard trains under his control at the time

of the accident in order to care for his own

safety is properly refused where the Jury is

properly instructed as to the measure of

care required of plaintiff. Erickson v. Kan.

City. 0. & S. R. Co., 171 M0. 647, 71 S. W.

1022. Submission of the question of pres—

ence of “any want of ordinary care" covers

“a slight want of ordinary care." Schroeder

v. Wis. Cent. R. Co.. 117 Wis. 33, 93 N. W.

837. General instruction is given that if

plaintiff saw or heard a train in time to

avoid a collision. she cannot recover is suffi

cient to cover a special instruction as to the

effect of plaintiff's admission that she heard

the train. but thought she could cross. Se

lensky v. Chicago G. W. R. Co., 120 Iowa,

118. 94 N. W. 272.

10. Instruction imposing a. duty to both

sound a bell and blow a. whistle is not cured

by other instructions stating the duty in

the alternative. Edwards v. Atlantic C. L.

R. Co., 132 N. C. 99. Error in omitting the

question of contributory negligence from an

instruction may be cured by other instruc

tions. Holland v. Or. S. L. R. Co., 26 Utah.

209, 72 Fee. 940.

11. Instruction held not by reference to

engine and cars to assume as a matter of

fact that they were near a public highway.

Brown v. Southern R. Co., 66 S. C. 260.

Instruction held properly to sum the duties

of both parties as to a dangerous crossing.

Chesapeake & 0. R. Co. v. Riddle’s Adm'x.

24 Ky. L. R. 687, 72 S. W. 22.

Negligence of railroad: The instruction

should not require elements of negligence to

be concurrently proved where proof of a

portion of them would be sufficient. 'Erick~

son v. Kan. City, 0. & S. R. Co.. 171 M0.

647, 71 S. W. 1022. Instruction held errone

ous as permitting the jury to speculate as

to what defendant should have done and be

cause they might have been permitted to

find negligence not alleged. Smith v. Le

high Val. R. Co., 77 App. Div. [N. Y.] 43.

Instruction as to the duty to maintain gates

at a grade crossing under an ordinance

held not erroneous as omitting the theory

of contributory negligence or the causal

connection between the violation of the or

dinance and the accident. Baltimore & O.

R. Co. v. Stumpf, 97 Md. 78. Use of both

"signals" and "warnings" in an instruction

as to the care required does not impose too

great a degree of care or mislead the jury.

Louisville & N. R. Co. v. Price's Adm’r, 25

Ky. L. R. 1033, 76 S. W. 836.

Contributory negligence: Instruction held

not erroneous as confining question of plain

tiif’s care to the precise moment of the ac

cident. Chicago 8: A. R. Co. v. Corson, 198

Ill. 98, 64 N. E. 739. Instruction approved.

Riley v. Mo. Pac. R. Co. [Neb.] 95 N. W. 20.
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Directing verdict."—If the evidence establishes plaintiff’s contributory neg

ligence as a matter of law, such issue need not be submitted to the jury.“ In the

Federal court, a verdict will not be directed where'there is evidence from which it

may be found that defendant in a crossing accident was at fault in case there is a

statute providing that contributory negligence shall go in mitigation of damages

and not in bar of recovery.“ '

Special findings.1°—Interrogations as to evidentiary and inconclusive facts

may be refused." A special finding that plaintiff was not guilty of negligence is

no stronger than a general verdict in favor of plaintiif." In general, the special

findings control."

(§ 7) E. Injuries to persons on highway or private premises near tracks.—

Where a railroad track is laid upon a street, the road must give full warning of

the approach of trains to teams progressing in a parallel direction, and one using

the track in front of an approaching train while bound to give way and not ob

struct its progress is entitled to reasonable warning and reasonable time to get out

of the way, and the employee are bound to keep the train under proper control and

have no right to run into plaintiff either on the track or while in the act of leaving

it."

Accidents from derailed trains—Where a train leaves a track at a point where

the danger of its doing so and the presence of an injury to persons in nearby prem

ises should be anticipated, the company is liable for an injury occasioned.” The

fact that a car leaves a right of way evidences negligence without proof of antece

dent negligence.“ See footnotes for admissibility of evidence.22

Injuries from frightened horses.—The railroad is not liable for injuries re

sulting from frightening of horses by the ordinary operation of a train23 or hand

cars,“ though it may be liable for the result of unnecessary noises“ or the erection

Instruction held properly refused as throw

ing the burden of proving absence of con

tributory negligence on plaintiff. Baltimore

& 0. R. Co. v. Stumpf, 97 Md. 78. Instruc

tion held to substitute a. requirement of

actual knowledge that no train was ap

proaching for due care to ascertain such

fact. Id.

12- See article Directing Verdict and De

murrer to Evidence, 1 Curr. Law, p. 925.

The question of whether the person was run

over by a runaway car or by an express

train is for the jury on evidence from which

reasonable men might draw different con

clusions. Baltimore 6: P. R. Co. v. Landrigan.

191 U. 8. 461.

18. St. Louis, S. W. R. Co. v. Bra.an

[Tex. Civ. App.] 73 S. W. 1064.

14. Louisville & N. R. Co. v. Summers

[C. C. A.] 125 Fed. 719.

15. A special finding that plaintifl had no

control over the vehicle in which she was

riding, together with one that she did not

see the train until immediately before the

accident, will not warrant a presumption

that the time was too short to warn the

driver. Mo.. K. & T. R. Co. v. Bussey, 66

Run. 735. 71 Fee. 261.

16. Interrogatory as to whether plaintiff

could have heard had he stopped and lis

tened held properly refused. Schroeder v.

Wis. Cent. R. Co., 117 Wis. 33, 93 N. W.

837.

17. Mo.. K. k T. R. Co. v. Bussey, 66 Kan.

735. 71 Pac. 261.

18. Speclnl findings showing plaintiff‘s

familiarity with the location and failure to

take precaution held to control a general

finding for plaintiff. St. Louis & S. F. R.

Co. v. Karns, 66 Kan. 802, 72 Pae. 234. Spe

cial findings held insufficient to show con

tributory negligence controlling a general

verdict. Chicago, I. 8: L. R. Co. v. Turner

[Ind App.] 69 N. E. 484.

19. Holt v. Pa. R. Co., 206 Pa. 356.

20. Evidence held for the jury in a case

where a. child playing between racks of

staves was killed by a. derailed car pushing

the staves over. 111. Cent. R. Co. v. W'at

son’s Adm'r, 25 Ky. L. R. 1360, 78 S. W. 175.

21. West Virginia Cent. 8: P. R.'Co. v.

State, 96 Md. 652. Railroad held liable where

a train on a grade broke in two and the rear

cars ran back, striking a. car of another

train, leaving a siding. throwing such car

off the right of way and killing a person

lawfully standing on the land of an adjacent

owner. Id. Instruction held not reversible

error. though very general as to the liability

of defendant. Id.

22. It cannot be shown that cars got off

the track now and then at other places.

Ill. Cent. R. Co. v. Watson's Adm'r. 26 Ky.

L. R. “160, 78 S. W. 175. \Vhere deceased

was not on a crossing. the absence of a

watchman from the crossing is immaterial.

Id. The answer of an engineer after the

accident in response to a remark of a. by

stander is immaterial when lt contains no

statement of facts. Id.

23. Hendricks v. Freemont, E. & M. V.

R. Co. [Neb.] 98 N. W. 141.

24. Chicago. B. & Q. R. Co. v. Rnhhrlu
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of startling objects," or the negligence of flagmen and gatemen.” Though the

road has never been legally established as a public road, reasonable care must be

taken to avoid fright from freight cars in unusual positions," and though the

traveler might have reached his destination by traveling over a legally established

public road.2° The fact that cars are so left as to obstruct the view of a crossing

does not impose liability, but fixes a greater degree of care on both the railroad

and the crossers.” Where one driving parallel with a track without intention to

cross it is injured through his horses being frightened, liability is not imposed by

the fact that the company did not make statutory crossing signals,“1 nor can negli

gence be alleged for failure to give signals at the place of accident." The negli

gence of the road must be shown to be the proximate cause of injury.“

Where the road crosses a highway on a trestle, there is no common-law duty

to signal unless danger is known or reasonably to be apprehended,“ and the con

duct of an engineer in sounding a whistle while a horse is under a bridge may be

grossly culpable."

The fact that a horse runs away is not sufficient to show contributory negli

gence of the driver," or the fact that the best means of escape from imminent

danger is not adopted."
It is not negligent to hold horses by the bridles‘s or to

attempt so to seize them after they are frightened.“

[Neb.] .1 N. W. 707; Louisville & N. R. Co.

v. Howerton, 24 Ky. L. R. 1906. 72 S. W. 760.

25. Whistle sounded unnecessarily under

circumstances indicating to a person of or

dinary prudence that sounding it might and

would result in the fright of a horse. Mc

Grew v. St. Louis, S. F. & '1‘. R. Co. [Tex. Civ.

App.] 74 S. W. 816. Evidence held to show

negligence in backing a train toward horses

being led in the vicinity of the track and

allowing steam to escape from the engine

in such manner as to frighten them. Pitts

burg, C., C. & St. L. R. Co. v. Robson, 204

111. 254, 68 N. E. 468. In order to recover for

the frightening of a horse by the letting off

of steam, it must be shown that the letting

of! of such steam was unnecessary. Louis

ville & N. R. Co. v. Lee. 136 Ala. 182.

28. The company is liable for the erection

of a mail crane near a highway calculated

to frighten a. horse of ordinary gentleness.

Cleghorn v. Western R. of Ala., 134 Ala. 601,

60 L. R. A. 269.

27. The question of negligence of a cross

lng gateman in suddenly lowering the gates

and frightening a. horse after having beck

oned the driver to come on is for the jury.

Gray v. N. Y. Cent. & H. R. R. C0., 77 App.

Div. [N. Y.] 1. A flagman is not limited sole

iy to the duty of giving notice to prevent

collisions, but should give notice so as to

avoid danger from fright to horses occa

sioned by suddenly coming into the imme

diate vicinity of engines. Sights v. Louis

ville 8: N. R. Co., 26 Ky. L. R. 1548, 78 S.

W. 172.

29. Pecos 6': N. T. R. Co. v. Bowman

['l‘ex. Civ. App.] 78 S. W. 22.

30. Chicago. B. & Q. R. Co. v. Roberts

[Neb.] 91 N. W. 707.

31. Where the crossings were a quarter

of a mile behind the traveler and the other

a half a mile ahead. Melton v. St. Louis

& S. F. R. Co.. 99 Mo. App. 282, 73 S. W.

231.

32. Melton v. St. Louis & S. F. R. Co., 99

-.\io. App. 282, 78 S. W. 231.

33. Negligence in leaving cars standing on _"

a crossing longer than necessary in a rea

sonable conduct of business. Chicago. B. &

Q. R. Co. v. Roberts [Neb.] 91 N. W. 707.

Excessive speed held proximate cause when

plaintiff would have been able to have turned

his team. frightened at the approach of the

train, into a side street, had the train been

running at a proper rate of speed. Colo.

Midland R. Co. v. Robbins, 30 C010. 449, 71

‘Pac. 371. Where a frightened horse runs

into a pile of sewer pipes in a street, the act

frightening the horses, and not the pile of

pipes is the proximate cause. Chicago G. W.

R. Co. v. Bailey. 66 Kan. 115, 71 Pac. 246.

Defendant's negligence causing a. mud hole

in a. street from an overflowing water tank

held not the proximate cause of an injury

resulting from a runaway, though the horse

was originally frightened 'by defendant's

engine. Neely v. Ft. Worth 8; R. G. R. Co.,

96 Tex. 274, 72 S. W. 159. The fact that a

person driving a team of mules at a dis

tance of about thirty feet from the track

could have been seen for two hundred feet

does not warrantt's. recovery for injuries

received from the rightening of the mules

by the sounding of a. whistle in the absence

of facts showing that the whistle was negli

gently sounded or that the mules were

frightened by it. Houston 8: T. C. R. Co. v.

Dallas [Tex. Civ. App.] 78 S. W. 525.

84. Cooper v. Charleston & W. C. R. Co..

65 S. C. 214. Negligence in failing to give a

warning at an overhead crossing is a ques—

tion for the jury. Chesapeake & N. R. Co.

v. Ogles, 24 Ky. L. R. 2160, 73 S. W. 751.

85. Cleveland, C., C. & St. L. R. Co. 1!.

David, 105 Ill. App. 69.

30. St. Louis, I. M. & S. R. Co. v. Boback

[Ark.] 75 S. W. 473. The question of negli

gence in attempting to drive a horse around

a caboose partially blocking a crossing, caus

ing the horse to become frightened, is for

the Jury. International 8.: G. N. R. CO. V.

Mercer [Tex. Civ. App.] 78 S. W. 562.

37. Plaintiff jumped from a. buggy fear

ing that her horse which was frightened

by a train on an overhead crossing would
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Where plaintiff was injured in trying to hold his frightened team, it cannot be

said his failure to have tied the team before beginning the work of loading his

wagon is contributory negligence per se,‘0 and a city ordinance against the leav

ing of a team in a street without its being securely fastened or guarded does not

prevent the leaving of a team at a stand while the driver is working around the

wagon in unloading it.‘1 The railroad is not responsible for acts done by plaintiff

in an attempt to save his property."

See the footnotes for miscellaneous questions of pleading,“ evidence“ and in

structions.“

(§ 7) F. Injuries to animals on or near tracks.-—The maintenance by a rail

road of a place dangerous to stock cannot be held negligence per se.“ It is liable

for wanton injury to stock," though wrongfully on the right of way.“ The rail

road is bound to keep a constant and careful lookout and use ordinary and reason

ble care.“ High speed alone is not sufficient to establish negligence imposing lia

bility for cattle killed at a point where there was no notice that they were likely to

be on the track.M Where a horse is running parallel with the track, the fact that

it suddenly wheels when steam escapes from the engine and breaks its neck by

jump over a bluff. Chesapeake & N. R. CO.

v. Ogles, 24 Ky. L. R. 2160, 73 S. W. 751.

88. St. Louis, I. M. 8: S. R. Co. v. Boback

[Ari-a] 75 S. W. 473. Evidence held to show

due care on the part of plaintiif in leading

horses over railroad crossings. Pittsburg.

C.. C. & St. L R.. Co. v. Robson, 204 Ill. 254.

68 N. E. 468.

89, 40, 41. Mitchell v. Union Terminal R.

Co. [Iowa] 97 N. W. 1112.

42. Evidence held to warrant submis

sion to the jury of the question of whether

plaintiff's acts were done to save his propv

erty from injury. thus preventing recovery

for injuries which might otherwise have

been avoided. Colo. Midland R. CO. V. Rob

bins. 30 C010. “9, 71 Pac. 371. ~

48. Complaint held to charge negligence

in running at a speed in excess of that im

posed by a city ordinance, notwithstanding

there were allegations as to noise and es

caping steam frightening the plaintiff‘s team.

Colo. Midland R. Co. v. Robbins, 30 Colo.

449, 71 Pac. 371.

44- Where the action is for the frighten

ing of a horse at a crossing, another person

may testify that his horse was frightened

at the same time. International & G. N. R.

Co. v. Mercer [Tex. Civ. App.] 78 S. W. 562.

Where a horse was frightened by escaping

steam, introduction of an ordinance forbid

ding the unnecessary letting off of steam

within city limits is not reversible error.

Chicago G. W. R. Co. v. Bailey, 66 Kan. 115.

71 Pac. 248. In an action for frightening a

team with a hand car, injuring plaintiff.

plaintiff may testify how close the hand.

car was to the team as it passed in front of

them. Henze v. International & G. N. R.

Co. (Tex. Civ. App.] 75 S. W. 822.

45. An instruction that violation of a

speed ordinance of itself constitutes negli

gence is not prejudicial. where no attempt

was made to excuse excessive speed, though

it was contended that the ordinance was not

violated. Colo. Midland R. Co. v. Robbins,

30 Colo. 449. 71 Pac. 871. Evidence held to

authorize an instruction that the exercise

of bad judgment at a moment of danger

does not of itself prove negligence. Id. An

instruction as to the duty of a flagman to

warn drivers should not assume that a train

was near enough to require a warning. Bell

v. Tex. & P. R. Co. [Tex. Civ. App.] 70 S. W.

573. Instruction that the burden of proving

contributory negligence is on defendant is

not prejudicial where the evidence is insuf

ficient to present an issue of contributory

negligence. Tex. & N. 0. R. Co. v. Wright.

31 Tex. Civ. App. 249, 71 S. W. 760.

46. It is error to allow witnesses to tes

tify that a place was "dangerous" and that

it could be closed up by a fence constructed

in a. particular manner. Southern Kan. R.

Co. v. Cooper [Tex. Civ. App.] 76 S. W. 328.

47. Spencer v. Mo., K. d; T. R. Co., 90 Mo.

App. 91.

48. Norfolk & W. R. Co. v. Perrow [Va.]

43 S. E. 614.

49. Negligence held for the jury. Raffer

ty v. Portland, V. & Y. R. Co.. 32 Wash. 259.

73 Pac. 382. Striking horse near a crossing.

Bowen v. Mobile 6: O. R. Co. [Miss.] 33 So.

441.

Evidence held sufficient to show negli

gence. St. Louis. I. M. & S. R. Co. v. Nor

ton [Ark.] 73 S. W. 1095. After discovery

the train could have been checked. Buck

man v. Mo., K. & T. R. Co., 100 Mo. App. 30.

78 S. W. 270. Horses on the track entangled

in a buggy harness were seen at a distance

of 600 feet. Johnson v. Chicago, M. & St.

P. R. Co. [Iowa] 9$ N. W. 312.

Evidence held insnfliclentl Cattle did not

get on the track until too late to avoid strik

ing them. Ala. & V. R. Co. v. Stacy [Miss.]

35 So. 137. Only evidence of negligence was

the fact of death, and the plaintiff‘s engineer

testified that while running forty miles an

hour, the night being dark. he discovered

the cattle at a distance of two hundred feet

under conditions, where to attempt to stop

the train. would be to throw it from the

track. Chicago, R. I. & P. R. Co. v. Hug

gins [Ind. T.] 69 S. W. 845.

50. Galveston, H. & S. A. R. Co. v. Cas

sinelii & Co. [Tern Civ. App] 78 8. W. 247.

Evidence of negligence in failure to lessen

speed held for the Jury. Mo. Pac. R. Co. v.

McCullough, 65 Kan. 880, 70 Pan. “4.
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falling into a ditch, does not show willful wantonness or lack of reasonable care.“1

The status of a dog as falling within this rule depends on the respect with which

he is regarded in the various states.“

A fence law requiring owners to restrain stock does not relieve the road from

ordinary care and diligence in looking out for and anticipating the presence of

stock on its right of way."

Hon; for liability extends—The bailee of an animal may bring an action for

its injury.“

Where one whose land adjoins the right of way permits the use of such land

by a contiguous owner, there being no fence between the parcels, the contiguous

owner may enforce the railroad’s duty to maintain a lawful fence.“

Under the generality of statutes, liability exists. though stock do not come on

the right of way over the land of the owner.“ Where it is provided that the.

railroad may compensate the owner for the expense of necessary fencing, such de

fense may be urged only against the compensated landowner and the railroad is

not relieved from the duty of fencing as to others. Such statutes are a valid exer

cise of the police power, and the railroad cannot defend on the ground that the

stock was trespassing."

Where a statutory action is given as to animals injured on a line passing

through or along the property of the owner, a right vests in the lessee."

Though the statute requires that the animals shall have been frightened or run

into the place of injury by a passing locomotive or a train of cars, recovery may be

bad if an animal died from injuries received, either by collision with the cars or by

being scared into a trestle."

Place of entry on right of way.°°-—It is the place where the animal gets on the

51. Lowe v. Ala. & V. R. Co.. 81 Miss. 9.

52. An action cannot be maintained

against a railroad company for the negli

gent killing of a. dog. Strong v. Ga. R. &

Elec. Co.. 118 Ga. 515. Liability imposed

where evidence was sufl’lcient to show that

a. dog on the track should have been seen

or was seen. rendering a failure to whistle

carelessness so gross as to amount to de

sign.' Kan. City. M. 8: B. R. Co. v. Hawkins

[Miss.] 34 So. 323.

53- Seaboard A. L. R. v. Collier, 118 Ga.

463. The company is bound to exercise dili

gence to discover the presence of stock at

or near the track at crossings. Spencer v.

150., K. & T. R. Co.. 90 Mo. App. 91.

54. Sand. & I-I. Dig. § 6352 provides for

such action in favor of one having special

ownership. and the full value may be recov

ered in the amount expended in feeding and

caring for the animal. St. Louis, I. M. &

B. R. Co. v. Morton [Ark] 73 S. W. 1095.

55. Browu v. Mo., K. & T. R. 00. [Mo.

App.] 78 S. W. 273.

68. Where cattle escape from their en

closure by reason of a defective division

fence. liability exists when they then get

on the track through a defective right of

way fence [Rev. St. Q 1105]. Growney v.

W'abash R. Co.. 102 Mo. App. 442. 76 S. "W.

671. The danger to be averted is not only

that to the adjoining owner's cattle lawfully

on the premises. but to any others which

may be there either lawtully or as trespass

ers. and liability exists for cattle which get

on the track through an intervening field.

Atkinson v. Chicago & N. W. R. Co. [Wis.]

Curr. Law. Vol. 2.-Sig. 91.

96 N. W. 529. Under the Virginia statute. a

road is liable for stock killed. though the

owner holds no land either on the place

where the stock goes on the track or where

it is killed [Code 1887. Q 1258. as amended by

Acts 1897-98. 0. 283]. Sanger v. Chesa

peake 8: O. R. Co. [Va.] 45 S. E. 750.

Contra, where plaintiff's land does not

abut on the track, the railroad is not liable

for killing cattle which have broken from

plaintiff’s inclosure into one a'dJoining the

track and escaped upon the right of way

through an open gate in the railroad fence.

whore the stock law had been adopted. Tex.

& P. R. Co. v. Hui'fmann [Tex. Civ. App.] 71

S. W. 779. There can be no recovery where

stock gets on the track from the unfenced

land of a. person other than the owner [Vt.

St. 3874-3877]. Delphia. v. Rutland R. Co.

[Vt.] 56 Atl. 279.

57. Code 1887. § 1258, as amended by Acts

1897-98, c. 283. Sanger v. Chesapeake & O.

R. Co. [Va] 45 S. E. 750.

58. Civ. Code. i 485. Walther v. Sierra.

R. Co., 141 Cal. 288, 74 Pac. 840.

59. Doughty v. St. Louis, I. M. & S. R.

Co.. 92 M0. App. 494.

60. Evidence held to overcome an engi

neer's statement that stock was struck on

a highway and not after it had passed cat

tle guards. Paul v. Chicago, M. & St. P. R.

Co.. 120 Iowa, 224, 94 N. W. 498. Question

of whether stock was killed on the right of

way held for the Jury over evidence of the

engineer that it came from the highway.

Kimball v. St, Louis 8: S. F. R. Co., 99 Mo.

App. 335, 73 S. W. 224.
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track and not that where it is killed that fixes the liability of the road.‘u Where

it enters at a place where the statute does not impose a duty to fence or maintain

cattle guards, damages cannot be recovered."

Duty to maintain fences—Failure to fence as required by statute creates a

liability for cattle injured, though the statute does not impose such liability,"

and a statute imposing liability for failure to erect a fence includes a failure to

maintain it through neglect of duty.“ Laws requiring stock to be restrained from

running at large do not alter such obligations.“ A notice required in order to im

pose a penalty for default in the erection of a fence is not necessary to fix the lia

bility in case of injury to cattle.“ Where the company proceeds to construct a

fence without statutory notice, such notice is regarded as waived and liability

exists for allowing the fence to get out of repair." Where by construction of We

fences the road fornis a lane along its right of way, the one nearer the track is to be

regarded as a railroad fence, the end of the lane having been left open to a high

way.”

The sufficiency of a fence is a question of fact unless otherwise provided by

statute.” To relieve the road from liability, it is not sufficient that the landowner

should voluntarily erect a fence unless it is shown to have been sufficient and in a

fair state of repair."

The company is entitled to reasonable time to discover that fences are out of

repair and a reasonable time after discovery to make repairs."

Where an animal is killed where the company is not required by law to fence.

there must be proof of negligence in addition to that of the killing." Failure to

fence within an unincorporated town where the fencing would seriously discomrnodc

81. Bumpas v. Wabash R. Co. [110. App.] 147. Natural barriers which. though com

77 S. W. 115: Doughty v. St. Louis. I. M. &

S. R. Co.. 92 Mo. App. 494. Though the stock

has wandered from the right of way to a

public road and thence to the railroad cross

ing. the road is responsible for double dam

ages. Evidence held not to afford a. pre

sumption that the stock went on the track

at the point where it was found. Kimball

v. St. Louis & S. F. R. Co., 99 Mo. App. 335.

73 S. W. 224.

62. Under Rev. St. 1899. § 1105, where the

animals entered within the town limits or

at a place outside the limits where the duty

was not imposed. Hurd v. Chappell. 91 M0.

App. 317.

68. Parish v. Louisville 8: N. R. Co..

Ky. L. R. 1524, 78 S. W. 186.

04. Gen. Railroad Act. § 32: Gen. St. D

2646. Hendrickson v. Phila. & R. R. Co., 68

N. J. Law, 612.

65. Growney v. Wabash R. C0..

App. 442. 76 S. W. 671.

M. Ky. St. 1903. M 1790. 1791. Parish v.

Louisville 8: N. R. Co.. 25 Ky. L. R. 1524.

78 S. W. 186.

67. Laws 1893. H 1047-1049. Road con

structed through' fenced land. Choctaw. O.

& G. R. Co. v. Deperade [0kl.] 71 Pac. 629.

08. Cattle straying in such lane are run

ning at large within Code. § 2055. Dailey v.

Chicago. M. 8: St. P. R. Co.. 121 Iowa. 254.

96 N. W. 778.

60. The company must not only build a

fence of the proper height with posts firmly

net. but the fence must be sufficiently

strong to resist horses. cattle. swine and live

stock. Colyer v. Mo. Pnc. R. Co.. 93 Mo. App.

25

102 M0.

petent for the purpose, are not used as a

fence cannot be held to constitute a fence.

Taylor v. Spokane Falls 8: N. R. Co.. 82

Wash. 450. 73 Pac. 499.‘ Leaving a space

between the fence and the cattle guard sur

ficiently wide for the passage of cattle is

failure to provide suitable connecting fence<

and cattle guards. Johnson v. Detroit & M.

R. Co. [Mich.] 97 N. W. 760. Though the

statute requires a fence of five wires, a fence

of four wires is not as a matter of law in

sufficient. Rev. St. 1898, 5 1810 provides that

a. fence of not less than 5 barbed wires shall

be deemed a good and sufficient fence. Por

rault v. Minneapolis. St. P. & S. S. M. R. Co..

117 Wis. 520. 94 N. W. 348.

70. Craig v. Wabash R. Co.. 121 Iowa. 471.

96 N. W. 965.

71. Colyer v. Mo. Pac. R. Co.. 93 Mo. App.

147. It may be question for the Jury of

whether a permitted use of adjacent land

requires more frequent inspection as to the

sufficiency of a fence than would be required

under ordinary circumstances. Hendrick

son v. Philm & R. R. Co.. 68 N. J'. Law. 612.

Proof of a recent break in the fence of

which actual knowledge is not had and

which would not be disclosed by an inspec

tion required by reasonable care is in

sufficient to go to the jury. Id. The destruc

tion of even an insufficient fence by tres

passers so recently as to preclude repair is

a defense. T’errault v. Minneapolis. St. P.

& S. S. M. R. Co., 117 Vi’is. 520. 94 N. W. 348.

72. Such proof is not confined to negli

gence of the train operatives alone. South

ern Kan. R. Co. v. Cooper [Tex. Civ. App.]

75 S. W. 328.
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the public and greatly interfere with the operation of the road is not negligence,"

or within switch limits or station grounds.“

Gates."—The company cannot be excused for an entire failure to provide fas

tenings for gates that lead from a public highway over a farm crossing, though

the owner may not require strict compliance with the statute."

Cattle guards."—The question of whether absence or defect of guards is a

proximate cause of injury is for the jury. By reason of affording an additional

inducement for the colts killed to follow horses which had passed, a defective guard

is a question for the jury," as is the question of the feasibility of placing guards at

railroad crossings without endangering the lives and safety of the employee."

Permitting a cattle guard to be filled with snow and ice so that stock can readily

pass over it is a failure to maintain a proper and sufficient guard within the mean

ing of a statute."0 Where cattle guards are allowed to remain out of repair for

over two months, there is negligence as a matter of law.81 Recovery cannot be had

by reason of failure to maintain a guard where cattle pass over a part which was

not defective.“

Contributory negligence of marten—The negligence of the owner in turning

cattle loose when he knows that fences are defective is a defense," or in leaving a

gate open,“ it is immaterial that the gate was not shut for the reason that the ad

jacent fence was out of repair,“ but where a horse escaped from a field inclosed

by a safe and sufficient fence and got on the right of way through an open gate.

the owner was held not contributorily negligent in having failed to close the gate

78. Rev. St. 1899, p. 730, § 2867, provides

that the owner of cattle killed other than

on public crossings does not have the bur

den ot proof of negligence where the right

of way is not enclosed by a lawful fence.

Hlilman v. Gray’s Point '1‘. R. Co., 99 Mo. App.

271, 73 S. W. 220.

74. Whether proximate cause of killing

was absence of a fence and whether they

were killed at a point reasonably required

as a. part of depot grounds or switch yard

is a. question of fact for the jury. Evidence

held to require submission of such question.

Snell v. Minneapolis. St. P. 8.: S. S. M. R. Co..

87 Minn. 253. 91 N. W. 1108. Where the evi

edge of their habit of going onto the track

within switch limits or station grounds

within a. town. a charge on the duty of

fencing the right of way need not be given.

Southern Kan. R. Co. v. Cooper [Tex. Civ.

App.) 75 S. W. 328.

75. Where there is evidence that a gate

has been opened for 10 or 15 days prior to

the injury to stock and that on account of

the accumulation of snow it could not be

closed. such evidence warrants an instruc

tion as to the duty of defendant in case the

gate had been open for a sufficient length

of time to enable defendant with the exer

cise of ordinary care to have discovered

such tact. Bumpas v. Wabash R. Co. [Mo.

App.] 77 S. W. 116. The question of whether

a. section foreman is negligent in failing to

close a gate in a right of way fence when

he sees it open and people working in the

adjoining field who to his knowledge had

been accustomed to leave the gate open on

their departure is for the jury. Atkinson

v. Chicago & N. W. R. Co. [Wis.] 96 N. W.

529.

76. Bumpas v. Wabash R. 00. [Mo. App.]

77 S. W. 115.

71. Ky. St. 1903. § 1793 does not limit

the necessity of maintaining guards to pub

lic and private crossings. Parish v. Louis

ville & N. R. Co., 25 Ky. L. R. 1524. 78 S. W.

185.

78. Paul v. Chicago, M. & St. P.‘ R. Co..

120 lowa, 224. 94 N. W. 498. Whether the de

fective condition of a cattle guard was the

occasion of cattle being on the inclosed por

tion of the right of way. Black v. Minne

apolis & St. L. R. Co. [Iowa] 96 N. “Y. 984.

79. The opinion of the railroad company

is not controlling. Gilpin v. Mo., K. & T. R.

Co. [Mo. App.] 77 S. W. 118. Evidence held

insufi‘icient to sustain a. finding that guards

could have been erected without endanger

ing the lives of employee in performing their

necessary duties. Id.

80. Code, §§ 2022. 2055. Paul v. Chicago,

M. & St. P. R. Co., 120 Iowa, 224, 94 N. W.

498.

81, 82. Johnson v. Detroit & M. R. Co.

[Mich.] 97 N. W. 760.

83. Perrault v. Minneapolis. St. P. & S. S.

M. R. Co., 117 Wis. 620. 94 N. W. 348. A

plaintiff who turns his cattle out in defiance

of a. law prohibiting them being at large

into a. place of known danger with knowl

edge of their habit of going on to the track

is contributorlly negligent. Wright v. Min

neapolis. St. P. & S. S. M. R. Co. [N. D.] 96

N. W. 324.

Contra, an adjacent owner is not guilty

of contributory negligence in permitting cat

tle to remain in a. pasture after discovering

the insufficiency of a fence. Chicago. P. &

St. L. R. Co. v. Bourne, 105 Ill. App. 27.

84. Horses lead by plaintiff were fright

ened by a passing train and escaped from

him through the gate on the right of way

and was killed. Dickinson v. Wabash R. Co.

[Mo. App.] 77 S. W. 88.

85. Dickinson v. Wabash R. Co. [Mo. App.]

77 S. W. RR.
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when he took his horse to the field from which it escaped, the gate having been

closed several times during the interval.“ So negligence is a question for the

jury, where one in charge of a horse turns it loose with knowledge of the approach

of a train and that the horse would probably cross the track," or where a horse

is allowed to stand unhitehed within a few feet of a track, and with no way of

escape except along or across it.88

Plaadr'ng.“—A general averment of negligence in running a. train covers neg

ligence for failure to keep a proper lookout for live stock.”

Burden of proof.—-Plaintifi has the burden of proof throughout where the ac

cident occurred, where a right of way was unfenced,“ but it is also held that the

railroad has the burden of showing due care." By statute, the establishment of

the ownership of cattle, their value and the fact that they were killed by defend

ant’s train, may make a prima facie case.” A prima facie case of negligence can

not be made out without showing that the animal was injured by the running of

defendant’s trains,“ but a verdict for plaintiff cannot be supported merely by the

presumption arising from the killing of stock if it is rebutted by uncontradicted

evidence."

The burden of proof is on the company that in getting on its right of way

stock came through a gate in a fence separating its right of way from an adjoining

field.“

The fact that an adjoining owner maintains a fence does not raise an infer

once that the landowner has agreed to erect the right of way fence or keep it in

repair."

88. Atkinsnn v. Chicago & N. W. R. Co.

[Wis.] 96 N. W. 529.

87. Choctaw, 0. 8: G. R. Co. v. Ingram

[Ark] 75 S. W. 3.

88. Tex. Cent. R. Co. v. Harbison [Tex.

Civ. App.] 75 S. W. 649. Evidence held in

sufficient to show the negligence of defend

ant in killing a horse left unhitched close

to the track which became frightened and

ran in front of the engine. Id.

89. Allegation that cattle were run

against by a locomotive and cars managed

by defendant's servants is insufficient as not

alleging that defendant ran its locomotive

or ran against plaintiff's cattle. Cleveland,

C.. C. 81. St. L. R. Co. v. Wasson [Ind. App.]

66 N. E. 1020. Complaint alleging that "de

fendant in operating a train on said rail

road in said county negligently and careless

ly and wrongfully struck and killed a cer

tain heifer “then and there the property of

plaintiffs of the value," held sufllcient. Jones

v. Great Northern R. Co. [N. D.] 97 N. W.

536.

90. Complaint held sufficient over a de

murrer on the ground that it did not show

in what the negligence consisted or how de

fendant killed the animal. Cent. of Ga. R.

Co. v. Edmondson, 135 Ala. 336.

91. Mo.. K. & T. R. Co. v. Kennedy [Tex.

Civ. App.] 76 S. W. 943. Killing of cattle

at a siding. Galveston, H. & S. A. R. Co. v.

(‘nssinelli & Co. [Tex. Civ. App.] 78 S. W.

247.

02. St. Louis. I. M. & S. R. Co. v. Norton

[Arie] 73 S. W. 1095.

93. Rev. Codes 1899, l 2987. Wright v.

Minneapolis. St. P. & S. S. M. R. Co. [N. D.]

96 N. W. 324.

94. Kan. City, Ft. Scott & M. R. Co. v.

Walker [Ark.] 71 S. W. 660. A statutory

provision that proof of an injury inflicted

by the running of a. locomotive or cars shall

be prima facie evidence of want of reason

able skill and care does not apply to a case

in which a horse becomes frightened and

runs parallel with the track until it jumps

into a. ditch breaking its neck [Ann. Code, 5

1.801]. Lowe v. Ala. & V. R. Co.. 81 Miss.

9. Evidence of killing and that the action

is commenced within the time prescribed by

statute renders the question for the jury.

though defendant introduces evidence tend

ing to show that it was not negligent [Code

1883, 5 2326]. Baker v. Roanoke & '1‘. R R.

Co., 133 N. C. 31. An action of the trial

court in overruling a. motion for new trial

on the general ground will not be reversed,

where it is admitted that live stock was

killed by defendant's train. the presumption

being against defendant. Southern R. Co. v.

Hill, 116 Ga. 470.

95. Seaboard A. L. R. v. Walthour, 117

Ga. 427. Positive and uncontradicted evi

dence as to ordinary diligence given by the

company's employe. Macon 8: B. R. Co. v.

Revis [Ga.] 46 S. E. 418. Where an animal

goes from an open gate through a defective

fence on the trucks where it is injured, a

prima facie case of negligence is established

and it is not sufficient to negative the case of

negligence thus established to show that the

animal was in a. safe place on the day be

fore. Dnilcy v. Chicago. M. 8: St. P. R. Co..

121 Iowa, 254, 96 N. W. 778.

96. Dailey v. Chicago. M. dz St. P. R. Co.,

121 Iowa, 254, 96 N. W. 778.

07. Craig 1?. Wabash R. Co., 121 Iowa. 471,

96 N. W. 965.
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Admissibility and sufficiency of evidence—Preliminary to evidence as to condi

tion of a fence or cattle guard after the accident, there must be evidence that there

has been no change in conditions.” General holdings as to the admissibility" and

sufliciency of evidence are collected in the notes.‘

Instructions should conform to the evidence2 and issues,8 and should not in

vade the province of the jury.‘ An instruction omitting reference to the place

where the horses got on the track is erroneous.“

Special findings—Where, under the evidence, a horse was struck at one of two

places, a special finding that he was not struck at one place is a finding that he

was struck at the other.‘

Double damages and attorney’s focal—Where a notice and aiiidavit of a stock

loss is served for the purpose of recovering double damages, they are to be con

strued together, and the notice cannot be ignored on account of a slight inaccuracy

in the designation of the company8 or immaterial defects in the jurat.‘

98. Colyer v. Mo. Pac. R. Co.. 93 Mo. App.

147. Error in showing the condition of a.

cattle guard after the accident is cured by

showing that the condition was unchanged.

Johnson v. Detroit & M. R. Co. [Mich.] 97 N.

W. 760. Evidence of the height of a right

of way fence after the accident is admissi

ble, where no change is established. Mor

rison v. Chicago 8: N. W. R. Co., 117 Iowa,

587, 91 N. W. 793.

99. Absence of r ttle guards in the vi

cinity of the place of accidents may be

shown on the question of care required in

managing the train. Rafferty v. Portland,

V. & Y. R. Co., 8! Wash. 259, 73 Pac. 382.

The roadmaster of defendant corporation

may be asked as to the condition of the guard

when he examined it as to its sufficiency to

turn stock. Johnson v. Detroit & M. R. Co.

[Mich.] 97 N. W. 760. A witness who has

described the guard may be asked what oth

er defects he noticed. Id. In an action for

killing a horse, evidence that tracks were

found on a right of way and indicated the

walking. running, or jumping motion of the

horse is admissible. Craig v. Wabash R. Co.,

121 Iowa, 471, 96 N. W. 965. Where it was

important as to the distance of the horse

when struck from a cattle guard, a witness

may testify that plaintiff pointed out certain

depressions scooped out in the track from

which he measured. Id. Where only one

set of horse tracks is shown to have been on

the roadbed. evidence as to the presence of

other horses in an adjacent field is imma

terial. Cent. of Ga. R. Co. v. Edmondson, 135

Ala. 336.

1. Evidence held snlllclent to warrant an

inference that a horse was frightened into a

right of way fence by a passing train.

Brown v. 140., K. & T. R. Co. [Mo. App.] 78

S. W. 273. To permit an inference that de—

fective condition of a guard caused stock to

pass over it some time before the approach

of a train. Paul v. Chicago. M. & St. P. R.

Co., 120 Iowa, 224, 94 N. W. 498. To repel

all reasonable inferences save that cattle

entered through an open gate. Bumpas v.

Wabash R. Co. [Mo. App.] 77 S. W. 115.

To show that a horse was struck at a point

on the right of way where the road was

under a duty to fence. Craig v. Wabash R.

Co., 121 Iowa, 471, 96 N. W. 965.

Evidence held lnnuillclent to warrant lub

An ad

mission to the jury of the question of wheth

er an animal was injured by reason of the

obstacle presented by fences to her escape.

Colo. & S. R. Co. v. Beeson [Colo. App.] 74

Pac. 345.

2. An issue of the negligent frightening

of a horse causing him to run on a railroad

bridge should not be submitted in the ab

sence of evidence. Mo.. K. & '1‘. R. Co. v.

Kennedy [Tex. Civ. App.] 76 S. W. 943.

8. Where negligence in falling to give

the statutory signals at a crossing is alleged

to have been the cause of frightening a

horse. an instruction should not be so word

ed as to intimate that the horse was fright

ened by the failure to give signals, the

question being whether the failure to sig

nal led plaintiff into a more dangerous po

sition that she would otherwise have occu

pied. St. Louis, I. M. & S. R. Co. v. Boback

[Ark.] 75 S. W. 473. Charge held not ob

jectionable as allowing recovery for mere

failure to maintain a fence in view of evi

dence and statements of the court rendering

it necessary that the jury knew that the

horse must have reached the track because

of such failure. Morrison v. Chicago 8: N.

W. R. Co.. 117 Iowa. 687, 91 N. W. 793.

4. Instruction held not to state that de

fendant had not done its full duty in pro

viding a cattle guard approved by the com

missioner of railroads, unless the guard

was in fact sufficient. to prevent cattle pass

ing on the track. Johnson v. Detroit & M.

R. Co. [Mich.] 97 N. W. 760. Instruction in

an action for killing cattle held not mis

leading as withdrawing from the jury evi

dence of what the engineer actually saw or

evidence bearing on the collision. Paul v.

Chicago. M. & 8t. P. R. Co., 120 Iowa. 224, 94

N. W. 498.

5. Morris v. Mo.. K. & T. R. Co., 99 Mo.

ADD. 455. 73 S. W. 1004.

6. Craig v. Wabash R. Co., 121 Iowa, 471.

96 N. W. 965.

'7. Compensatory damages.

Damages. 1 Curr. Law, p. 833.

8. Addressing notice to the Minneapolis

& St. Louis Railway Co. instead of to the

Minneapolis 8: St. Louis Railroad Co. held

not fatal, though the first named corpora

tion was predecessor in title to the other.

Black v. Minneapolis A: St. L. R. Co. [Iowa]

96 N. W. 984.

see article
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mission of the value of stock killed is sufficient to fix the value for the purpose of

determining double damages.10

Attorney’s fees in action for stock killed are recoverable only by statute.“

(§ '7) G. Fires."—Operators of private logging roads are held to the same

liability for fire as public railroad companies,"1 and a railroad company is liable

for the defective equipment of a logging company’s engine allowed on the railroad’s

tracks.“

Statutes imposing liability for fire communicated from a right of way are con

stitutional," and covers fires originating in depot buildings." A speed ordinance is

not designed for protection against fires."

utes do not refer to the title of the company."

The words “right of way” in such stat

A railroad is not liable for a fire

communicated from land owned by it but not used for railroad purposes, which is

being used by a city as public dumping grounds."

Where the railroad is not negligent,

Its negligence must be the proximate cause.22

to use coal least apt to throw out sparks is not in itself negligence."

der the Missouri statute.21

it is not liable,”0 otherwise, however, un

Failure

A train

crew is not negligent in failing to leave its engine to extinguish a grass fire set by

the locomotive.“

Duty as to equipment and operation

of a defective engine or negligent operation of a properly equipped engine.“5

of engines—Liability exists for operation

The

care demanded in seeking appliances to prevent escape of fire and in their mainte

nance varies slightly in the various states.

The court will take judicial notice that no engine can be so constructednotes."

9. Affidavit to claim held sufliclent over

an objection that the jurat did not show in

whose presence or before whom it was

sworn to or that the person signing it as

notary public was a notary in and for the

county within which it was sworn to. Black

v. Minneapolis & St. L. R. Co. [Iowa] 96 N.

W. 984.

10. Black v. Minneapolis 8: St. L. R. Co.

[lows] 96 N. W. 984.

11. Acts 1891. c. 4069. 5 6, providing that

where a. company is complying with an act

requiring the fencing of tracks. it shall be

liable only for the actual value of the cattle

killed and reasonable attorneys' fees. author

izes recovery during the time the companies

are constructing fences. though not after

construction is completed. Fla. Cent. & P. R.

Co. v. Seymour [Fla.] 33 So. 424.

12. Act June 25. 1836. amending the char

ter of the N. Y. P. & B. R. Co.. makes it lia

ble for any property destroyed by fire from

its engines. Fpink v. N. Y., N. H. & H. R.

Co.. 24 R. I. 560.

13. Simpson v. Enfleld Lumber Co.. 138

N, C. 95: Craft v. Albemarle Timber Co., 132

N. C. 151.

14. Jefferson v. Chicago & N. W. R. Co.,

117 “’is. 519. 94 N. W. 289.

15. Brown v. Carolina. Midland R. Co. [8.

C.] 46 S. E. 283.

10. Though originating from a heating

stove [Code Laws 1902. § 2135]. Brown v.

Carolina Midland R. CO. [8. C.] 46 S. E.

283.

17. Louisville & N. R. Co. v. Sullivan Tim

ber Co. [Ala] 35 So. 327.

18. Question of what is right of way Is

for the jury under proper definition. Brown

v. Carolina. Midland R. Co. [8. C.] 46 S. E.

283.

The decisions will be found in the foot

19. The road maintained no control and

no fires were kept for its benefit or with its

consent. City of Denver v. Porter [C. C. A.]

126 Fed. 288.

20. Creighton v. Chicago. R. I. & P. R.

Co. [Neb.] 94 N. W. 527.

21. Rev. St. 1899, § 1111. Wabash R. CO. V.

Ordelhelde, 172 M0. 436, 72 S. \‘V. 684.

22. A railroad which has set out a. fire

is not liable for an injury sustained by a

property owner while endeavoring to save

some 01' his property. Logan v. \anash R.

Co.. 96 Mo. App. 461, 70 S. W. 734. Where

the railroad has allowed property exposed

to sparks from passing engines to become

readily inflammable. it is responsible for fire

communicated to buildings on the ignition

of such property. Cotton bales permitted

to stand on a. platform until the bagging

came off and the lint bulged out. Hamburg

Bremen F. Ins. Co. v. Atlantic C. L. R. Co..

132 N. C. 75. Evidence held insufficient to

show that the negligence of a fire depart

ment in scattering a fire was partially re

sponsible. rendering it necessary that plain

tii't suing only one of the wrongdoers should

show the particular part of the loss inflicted

by the defendant. Ala. & V. R. Co. v. Sol

Fried Co. [Miss] 88 So. 74.

28. Raleigh Hosiery Co. v. Raleigh & G.

R. Co.. 131 N. C. 238.

24. Galveston. H. 8; S. A. R. (‘0. v. Chit

tim, 31 Tex. Civ. App. 40. 71 S. W. 294.

25. Norfolk & W. R. Co. v. Perrow [Va.]

43 S. E. 614.

28. Alabama: Liability does not exist

lwhere the engine is furnished with a spark

arrester and other appliances of approved

'character to prevent the throwing of sparks
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that some sparks will not escape." A mere failure to equip an engine with a spark

arrester does not impose liability unless the engine is shown to have set a fire.28

Contractual exemptions from liability—A condition in a contract under which

a railroad builds a sidetrack that the shipper will indemnify the road from lia

bility for less by fire, though caused by the road’s negligence, is not against public

policy.2° The construction of such a contract is for the court, and the jury cannot

be left to determine whether a loss comes within it.‘°‘ Such a contract exempts the

company from liability for fire communicated by sparks from an engine entering

on other tracks for the purpose of using the sidetracks in the business of the ad

joining owner.“1 One not in privity with the lessee of railroad property and with

out knowledge of stipulations against liability for fire is not bound,“2 and the fact

that by contract the road is exempt from liability for fire as to buildings erected

on a leased portion of its right of way does not exempt it from liability when such

buildings communicate fire to other premises.”

Contributory negligeme.-—A property owner may assume that a railroad com

pany will not be guilty of negligence and may use his property in the ordinary and

usual way without contributory negligence.“ He is not required to keep it in such

condition as to guard against negligence of the railroad in firing it,“ or bound to

use unusual care.“ The placing of buildings on the right of way is not contribu

and where it is properly handled. Louisville

& N. R. Co. v. Sullivan Timber Co. [Ala.] 35

So. 327.

Illinois: Charging a. duty to find equip

ment with the "most approved and safest"

appliances is not prejudicial where other

instruétions put the duty at “the best and

most approved appliances." Cleveland, C..

C‘. & St. L. R. Co. v. Hornsby, 202 Ill. 138, 66

N. E. 1052.

Kentucky! Engines must be equipped with

the best and most effectual spark arrester

known to science and of practical use, prop

erly adjusted. that will prevent as far as

possible the escape of sparks. Mills v. Lou

isville & N. R. Co.. 25 Ky. L. R. 488. 76 S.

W. 29.

New Yorkt A railroad is liable only when

it has negligently used engines not so fitted

with appliances as to prevent the escape of

sparks of an unusual size or in unnecessary

quantities. White v. N. Y. Cent. & H. R.

R. Co.. 85 N. Y. Supp. 497.

Texas: The duty of the company is to

seek the best appliances to prevent the es

cape of fire and to use ordinary care to se

cure such appliances and keep the same in

proper repair. It is not an absolute duty

to have engines equipped with the most ap

proved appliances. St. Louis S. W. R. Co.

v. Goodnight [Tex. Civ. App] 74 S. W. 583.

"Best" approved appliances not required.

St. Louis S. W. R. Co. v. Gentry [Tex. Civ.

App.] 74 S. W. 607. “Latest and best" not

required. Id. An instruction requiring the

company to take all reasonable care and

caution to keep the fire apparatus in good

repair imposes a too great burden on'the

company. Id.

27. \Vhite v. N. Y. Cent. 8: H. R. R. Co..

85 N. Y. Supp. 497.

28. Cheek v. Oak Grove Lumber Co. [N.

C.] 46 S. E. 488.

29. Mann v. Pere Marquette R. Co. [Mlch.]

97 N. W. 721.

30. Where the contract stipulates against

liability for the destruction of property

placed in the vicinity of the track, the court

should declare as a. matter of law that prop

erty near the track was in the vicinity,

though the fire traveled some 400 feet be—

fore igniting it over shavings which it was

the duty of the property owner to clear

away. Mann v. Pere Marquette R. Co.

[Mlch.] 97 N. W. 721. Where the adjoining

owner contracts to keep his premises free

from inflammable material, a fire communi

cated through the allowing of shavings,

saw dust and small pieces of board to ac

cumulate is due to the owner's fault. Id.

81. Negligence if any held to be that of

plaintiff's foreman in directing an engine

known by him to be defective to go on prem

ises where there was great likelihood of

setting fire. Mann v. Pere Marquette R. Co.

[Mlch.] 97 N. W. 721.

285:2. Tex. & P. R. Co. v. Watson, 190 U. S.

33. Kan. City. Ft. S. & M. R. Co. v. Blaker

& Co. [Kan] 75 Pac. 71.

34. May use his property in a manner or

maintain it in the condition that he would

had there been no railroad in the vicinity.

Cleveland. 0.. C. & St. L. R. Co. v. Tate. 104

Ill. App. 615.

35. Instruction held erroneous as impos

ing such duty. Ind. Clay Co. v.'Baltimore

& O. S. W. R. Co., 31 Ind. App. 258. 67 N. E.

704. A mere failure to comply with an or

dlnance as to the sweeping of a. sidewalk

and allowing inflammable matter to accumu

late thereon is not in itself contributory

negligence in the absence of knowledge of

defendant's negligence in permitting its en

gines to emit sparks. Louisville & N. R.

Co. v. Sullivan Timber Co. [Ala] 35 So.

327.

36- Held error to refuse an instruction

that he was not bound to provide water

works for the extinguishment of fire. Ind.

Clay Co. v. Baltimore & O. S. W. R. Co., 31

Ind. App. 258, 67 N. E. 704.
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tory negligence,“ or the storing of inflammable property thereon or in the vicinity

where usual and with customary precautions." The owner is bound to exercise rea~

sonable diligence to extinguish the fire or protect his property after the fire is

started and cannot recover for damages he would otherwise have escaped," but

one seeing indications of a fire on right of way is not bound to leave his own em

ployment without regard to how engrossing or important it may be at the time, t6

extinguish the fire at the risk of being barred from recovery in case such fire spreads

to and destroys his own property.“

Pleading.“—The facts constituting negligence need not be stated in detail.“

A complaint for property destroyed on defendant’s platform need not allege that it

was there with defendant’s consent or otherwise account for its presence there.“

It is sufficient to allege that the fire originated in consequence of the act of de

fendant instead of in consequence of the act of any of the defendant’s authorized

agents or employes.“ The complaint need not follow the exact language of the

statute." It is not necessary to aver that the company negligently permitted the

fire to escape from each successive tract of land after it left the right of way until

it reached the land of the party complaining.“

An amendment stating that a. fire was caused by a negligent failure to pro

vide spark arresters does not state a new cause of action when the original coni

plaint alleged that the fire was caused by reason of the defective construction of

defendant’s engines."

Burden of proof and presumptions.-—The burden is on plaintiff to establish the

fact that the fire originated from defendant’s negligence.“ Under the statutes in

87. Kan City, Ft. 8. & M. R. Co. v. Blaker gent and careless in the operation ‘0! Ms

& Co. [Kan] 75 Pac. '11.

38. Storing cotton in the usual and or

dinary way some ninety feet from track.

Ala. & V. R. Co. v. Aetna. Ins. Co. [Miss] 35

So. 304. Storing cotton on lots adjacent to

a railroad where precautions such as cover

ing it with tarpnullns, keeping a. watch with

barrels of water. etc.. are taken. Ala. & V.

R. Co. v. Sol Fried Co. [Miss] 38 So. 74.

Placing cotton on a. station platform without

notice of danger arising from the equip

ment of locomotives. Southern R. Co. v.

Wilson [Aim] 35 So. 561. Placing timber

intended for shipment on the railroad right

of way pursuant to custom. San Antonio &

A. P. R. Co. v. Home Ins. Co. [Tex Civ.

App.] 70 S. W. 999.

80. Louisville 8: N. R. Co. v. Sullivan Tim

ber Co. [Ala] 35 So. 327. Error to instruct

that it is the duty to extinguish a fire as

speedily as possible. Ind. Clay CO. v. Bal

timore & 0. S. W. R. Co.. 31 Ind. App. 258,

67 N. E. 704.

40. Instruction held erroneous as stat

ing the contrary. where at the time he no

ticed the fire, plaintiff was driving a. herd

of fractious cattle requiring his entire at

tention. Franey v. Ill. Cent. R. Co., 104 Ill.

App. 499.

41. Plea setting up contributory negli

gence in an action for the burning of cot

ton held not subject to a general motion

to strike as necessarily prolix, irrelevant or

frivolous [Code 1896, § 3286]. Ala. G. 30.

R. Co. v. Clark, 136 Ala. 450. Plea held suffi

cient to aver contributory negligence of the

owner of a building destroyed by fire. Lou

isville & N. R. Co. v. Sullivan Timber Co.

[Ala] 35 So. 327. An allegation that in

the use of the engine defendant was negli

railroad is not sufficient to support 9. find

ing of negligence in the use of a. defective

spark arrester. where there has been a mo—

tion for a more specific statement. Mo., K. 8:

T. R. Co. v. Garrison, 66 Ken. 626. 72 P00.

225.

42. Sufficient to state that the injury Wns

caused “wholly by the negligence of defend

ant." Pittsburg, C.. C. & St. L. R. Co. v'.

“illson, 161 Ind. 701. 66 N. E. 899. An aliegav

tion that an engine was negligently operated

so as to permit the escape of sparks admits

proof of insufficient construction and equip

ment. San Antonio & A. P. R. Co. v, Home

Ins. Co. [Tex. Civ. App.] 70 S. W. 999.

43. Such a complaint may be sufficient to

show an existing duty to exercise ordinary

care to prevent injury to the property of

another, though insufficient to show the

obligation of a. common carrier or ware

houseman. Southern R. Co. v. Wilson [Ala]

35 So. 561.

44. Brown v. Carolina Midland R. Co. [8.

C.] 46 S. E. 283.

45. Under Code Laws 1902. i 2135. a com

plaint is sufficient which alleges that de

fendant. whose depot is situated on its

right of way. allowed fire to remain in or

near said depot building. that the same

caugh’t or took fire. and such fire was com

municated to plaintiff's building. Brown v.

Carolina. Midland R. CO. [5. C.] 46 S. E.

283.

48. Wabash R. Co. v. Lackey. 31 Ind.

App. 103. 67 N. E. 278.

47. Simpson v. Enfield Lumber Co.. 138

N. C. 95.

48. Creighton v. Chicago, R. I. & P. R.

‘00. [Neb.] 94 N. w. 521.
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most states the communication of fire is prima facie evidence of negligence.”

Some states make the setting of the fire evidence and not merely a presumption of

negligence, and as such it must be met and overcome.50 But in Texas, a showing

that a fire was communicated by the sparks from a locomotive does not make out a

prima facie case of negligence, shifting the whole burden of proof to defendant.“

In New York, plaintifi must establish not only the setting of the fire but neg

ligence in equipment causing the sparks to be emitted."

After establishment of a prime. facie case, the burden is on the defendant to

show proper equipment and management.“

cient.“

Proof of proper equipment is not sufii

Where the prima facie case is rebutted, plaintiff must prove by the preponder

ance of the evidence that defendant has bcen guilty of negligence.“

It is presumed that an engine being operated over the tracks of a railroad

company belongs to and is being operated by the company." Evidence that sparks

and cinders escaped in unusual quantities may warrant the assumption that an

arrester Was out of order or improperly adjusted." It is a legitimate conclusion

that a heavily loaded freight train laboring up a grade will throw out sparks.“

Admissibility of evidence—That fire was the result of negligent operation may

be proved by either direct or circumstantial evidence or both.“ Where there is no

direct proof of the starting of the fire, it may be shown that the locomotive started

other fires at or about that time,"0 or emitted sparks,“1 or similar conduct of other

49. An instruction that it must appear

from a preponderance of the evidence that

defendant was guilty of negligence in per

mitting sparks to escape is in controven

tion of such statutes. Frnney v. Ill. Cent.

R. Co.. 104 Ill. App. 499. 3 Starr & C. Ann.

St. (2d Ed), p. 3294, c. 114, par. 123. Cleve

land. C., C. & St. L. R. Co. v. Hornsby, 202

Ill. 138. 66 N. E. 1052; Id.. 105 Ill. App. 67.

Code. § 2056. Kennedy Bros. v. Iowa. State

Ins. Co.. 119 Iowa, 29. 91 N. W. 831; St. Louis

S. W. R. Co. v. Goodnight [Tex. Civ. App.]

74 S. W. 583.

50. Atchison. T. d: S. F. R. Co. v. Geiser

[Kan] 75 Pac. 68. In Iowa, the mere hap

pening of the fire not only shifts the bur

den of proof to defendant to show freedom

from negligence. but stands as substantive

evidence oi.’ neglect on the part of the com

pany operating the train. West Side M. F.

Ins. Co. v. Chicago 8: N. W. R. Co. [Iowa]

95 N. W. 193.

51. Galveston. H. d: S. A. R. Co. v. Chit

tirn. 81 Tex. Civ. App. 40. 71 S. W. 294.

62. White v. N. Y. Cent. & H. R. R. Co.,

85 N. Y. Supp. 497.

68. Cleveland. C.. C. 8; St. L. R. Co. v.

Hornsby. 105 Ill. App. 67; Toledo, St. L. 8:

W. R. Co. v. Needhani, 105 Ill. App. 25:

Cleveland. C.. C. & St. L. R. Co. v. Hornsby.

202 Ill. 138. 66 N. E. 1052; Cleveland. 0., C.

& St. L. R. Co. v. Tate, 104 Ill. App. 615;

Tex. S. R. Co. v. Hart (Tex. Civ. App.] 73

S. W. 833; Chicago. B. & Q. R. Co. v. Beai

[Neb.] 94 N. W. 956; Tex. Midland R. R. v.

Moore [Ten Civ. App.] 74 S. W. 942. The

burden is shifted to defendant to show that

it used approved appliances and that the

damage was from an extraordinary cause

beyond its control. Raleigh Hosiery Co. v.

Raleigh & G. R. Co., 131 N. C. 238.

54. Tex. S. R. Co. v. Hart [Tex Civ. App.]

73 S. W. 833.

65. Proof that the only two engines which

could be responsible for the fire were equip

ped with the most highly approved spark

nrresters and operated in a. skillful manner

overcomes the prima facie case. Smith v.

Mo., K. & T. R. Co. [Tex. Civ. App.] 73 S.

W. 22. The prima. facie case is rebutted

by proof of equipment with the most ap

proved spark arrester in general use that

the arrester was in good repair and the

engine was being handled with ordinary

care. St. Louis S. W. R. Co. v. Gentry [Tex.

Civ. App.] 74 S. W. 607. It is a question

for the Jury where the prime. tacie case aris

ing from a fire is overthrown by evidence

that the engine was equipped with the lat

est appliances in good repair which were

carefully managed. Atchison. T. 8; S. 1". R.

Co. v. Gelser [Kan] 75 Pac. 68.

56. Brooks v. Missouri Pac. R. Co., 98 Mo.

App. 166. 71 S. W. 1083.

57. Cincinnati, N. O. & T. P. R. Co. v.

Caskey. 24 Ky. L. R. 2392. 74 B. W. 201.

68. Brooks v. Mo. Pac. R. Co.. 98 Mo.

App. 166. 71 S. W. 1083.

59. Pittsburgh. 0., C. & St. L. R. Co. v.

Wilson, 161 Ind. 701. 66 N. E. 899. The origin

of the fire may be shown by circumstantial

evidence. Kan. City. Ft. 3. 8.: M. R. Co. V.

Blaker & Co. [Kan] 75 Pac. 71. Evidence of

surrounding circumstances and conditions

which by a process of exclusion tends to

establish that the fire could not have been

caused other than by the locomotive in ques

tion is relevant. Tex. 8: P. R. Co. v. Watson,

190 U. S. 287.
w 00. Galveston, H. d: S. A. R. Co. v. Chit

tim. 81 Tex. Civ. App. 40. 71 S. W. 294. Evi

dence that witnesses saw the engine charged

to have set the fire throwing sparks and

igniting grass in the neighborhood and on

the same day. Tex. & P. R Co. v. Scottish

Union N. Ins. Co. [Tex. Civ. App.] 73 S. W.

1088. Witnesses may testify that at or

about the time of the fire complained of,
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engines where the engine charged with the fire is not identified“ or in rebuttal,”

or where all the engines are shown to have been in substantially the same condi

tion.“ Opinion evidence is admissible as to efficacy of precautions.“

Under an allegation that fire was communicated without statement of the

manner, evidence may be admitted to show that the heating apparatus in the sta

tion was defective.“ Evidence that the right of way was covered with brush and

rubbish is not admissible where negligence in such respect is not alleged.“7 It may

be shown that some of defendant’s own land had been burned over." For miscel

laneous decisions as to admissibility, see the footnotes."

Sufficiency of evidence—Where the evidence as to the cause of a fire is en

tirely circumstantial, expert evidence tending to show that cinders emitted by a loco

motive would reach the property burned while so hot as to ignite it must be intro

duced."0 The fact that a fire starts soon. after the passing of an engine may be

suflicient to show that it was caused by the railroad without showing the emission

of live cinders," but almost similar evidence has been held insufficient." Circum

and at about the time of the passing of the

locomotive charged with setting the fire.

other fires were observed at points not far

removed from the place. Tex. & P. R. Co.

v. Watson, 190 U. S. 287.

01. The volume of sparks emitted by the

defendant‘s engine and the height to which

such sparks were thrown while switching

cars near to and by the warehouse at or

about the time the fire occurred may be

shown. Ala. G. S. R. Co. v. Clark, 136 Ala.

460.

02. Ala. K: V. R. Co. v. Aetna. Ins. Co.

[Miss] 35 So. 304; Noland v. Great North

ern R. Co.. 31 Wash. 430, 71 Pac. 1098. Not

that an engine set a. fire a. year later at a

different place. Cheek v. Oak Grove Lum

ber Co. [N. C.] 46 S. E. 488. Fires prior

and up to the time of the fire in issue, cin

ders lying along the tracks. the habit of

locomotives of throwing out fire and cinders.

and whether of a nature to be able to ignite

fires may be shown. MacDonald v. N. Y., N.

H. 6: H. R. Co., 25 R. 1. 40; Ill. Cent. R. Co.

v. Beheible. 24 Ky. L. R. 1708. 72 S. W. 325.

“'here the engine is particularly identified.

testimony that other engines emitted sparks

ten minutes before the fire is not admissi

ble. San Antonio & A. P. R. Co. v. Home

Ins. Co. [Tex. Civ. App.] 70 S. W. 999. Where

a fire was set April 8th, the throwing of

sparks by an engine during the preceding

winter cannot be shown, being too remote.

'l‘oledo, St. L. 8: W. R. Co. v. Ncedham. 105

Ill. App. 25. It may be shown that a fence

as distant from the track as a. house de

stroyed was fired a few days previously by

a passing engine. Mills v. Louisville 8; N.

R. Co., 25 Ky. L. R. 488, 76 S. W. 29.

63. Evidence as to other fires caused by

sparks from the engine in controversy and

recently after the fire complained of in con

nection with evidence that other engines

passed and repassed the same place without

setting out fires is relevant and competent

in rebuttal of evidence as to the condition

of the spark arrester and other parts of the

engine after the fire. Ala. G. S. R. Co. V.

Clark. 136 Ala. 450.

64. Black v. Minneapolis & St. L R. Co.

[Iowa] 96 N. W. 984.

65. One qualified by experience and ob

servation as a locomotive engineer may tes

tify as to whether a. spark arrester in first

class condition would prevent the escape of

sparks that would ignite property on the

right of way. Kan. City. Ft. 8. & M. R. Co.

v. Blaker & Co. [Kan] 75 Pac. 71. One in

special control of the portion of railroad

shops having to do with spark erresters

may answer a hypothetical question based

on the evidence as to the condition of an

engine setting frequent fires. Tex. & P. R.

Co. v, Watson, 190 U. S. 287. The admission

of evidence as to why a spark arrester was

taken of! is harmless where the instructiom:

imposed liability in case the engine is found

to have set the fire. Cheek v. Oak Grova

Lumber Co. [N. C.] 46 S. E. 488.

06. Brown v. Carolina Midland R. Co. [S.

C.] 46 S. E. 283.

07. Noland v. Great Northern R. Co., 31

Wash. 430, 71 Pac. 1098.

08. MacDonald v. N. Y., N. H. & H. R.

Co.. 25 R. I. 40.

69. Rules of the company as to 'employes

and such rules fixing a. greater degree of

care than that of an ordinarily prudent man

are inadmissible. Ala. G. S. R. Co. v. Clark.

138 Ala. 450. Warehouse receipts for cotton

destroyed issued in the name of a. third

party and delivered to plaintiff without en

dorsement do not show legal title to be in

another than plaintiff and are admissible

as are similar receipts, though signed with

the name of the warehouseman by another

party but under his personal supervision.

Id. The distance of a building from the

track and the manner in which it was used

and its other relation to the company may be

established to show whether it was on the

right of way. Brown v. Carolina. Midland R

Co. [S. C.] 46 S. E. 283.

Evidence admissible for the purpose of a

claim of damage before the action was in

stituted is not objectionable for the reason

that in the absence of sufficient evidence

to show that defendant‘s engine started the

fire, it might be taken as an admission that

it started the fire. Chicago, B. & Q. R. Co. v

Bea] [Neb.] 94 N. W. 956.

70. Gibbs v. St. Louis & S. F. R. Co. [Me

App.] 78 S. W. 835.

71. Kan. City, Ft. 8. & M. R. Co. v. Perry.

65 Kan. 792. 70 Pac. 876.

72. Peffer v. Mo. Pao. R. Co., 98 Mo. App.

291, 71 B. W. 1073.
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stantial evidence will not overcome direct," and where the inferences for and

against the theory that a fire was set by an engine are equally balanced, plaintiil‘

cannot recover." The fact that a slight wind was blowing away from the prop

erty destroyed does not prove that the sparks were not the cause of the fire." Evi

dence that there was no train ordered is not conclusive that no train went on .1'

.Cases in which the sufficiency of evidence has been reviewed are grouped in the

notes."

Instrwriions—Instructions should be confined to the issues," conform to the

evidence," not invade the province of the jury,“0 and be clear and not misleading."

Instructions embodied in those already given may be refused."

78. Evidence of other engines not identi

fied with the one in question having been

seen emitting sparks is not sufficient as

against other evidence given by disinterest

ed witnesses as to not seeing sparks thrown

by the engine in question. W'hite v. N. Y.

Cent. & H. R. R. Co., 85 N. Y. Supp. 497.

74. Bates County Bank v. Mo. Pac. R. Co.,

98 Mo. App. 330. 73 S. W. 286.

75, 76. Brooks v. Mo. Pac. R. Co., 98 Mo.

App. 166. 71 S. W. 1083.

71. Evidence held for the jury: As to the

condition of engines and the manner of

operation. Norfolk & W. R. Co. v. Perrow

[Va.] 43 S. E. 614. Firing a barn. Brooks

v. Mo. Pac. R. Co., 98 Mo. App. 166, 71 S.

W. 1083. Condition of spark arresters and

operation of engines. Ill. Cent. R. Co. v.

Schelble. 24 Ky. L. R. 1708. 72 S. W. 325.

Firing a stock car in its freight yards. Car

ter v..Pa. R. Co. [C. C. A.] 120 Fed. 663.

Right of way allowed to remain covered

with dead grass and combustible material.

Livermon v. Roanoke & ’1‘. R. Co.. 131 N. C.

527. Infiammable material was allowed to

remain on the right of way and no spark

arresters were furnished. Craft v. Albe

marle Timber Co.. 132 N. C. 151. Construc

tion of a road without removal 01' under

brush and presence of fire on the right of

way immediately after the passing of a train.

Simpson v. Entield Lumber Co.. 133 N. C.

95. Shortly after train passed fire was found

in the right of way with live coal lying

there. Smith v. Long Island R. Co.. 79 App.

Div. [N. Y.) 171. Use of improper fuel and

fire was set in an adjacent field. Glanz v.

Chicago. M. & St. P. R. Co., 119 Iowa, 611.

93 N. W. 575.

Evidence held unfilclent to show that a

fire was set out by an engine. Chicago, B. &

Q. R. Co. v. Beal [Neb.] 94 N. \V. 956. To

show negligence. West Side M. F. Ins. Co.

v. Chicago & N. W. R. Co. [Iowa] 95 N.

W. 193. To show that timber was burned

by defendant's negligence. San Antonio 8:

A. P. R. Co. v. Home Ins. Co. [Tex. Civ. App.]

70 S. W. 9519. Evidence that within a few

minutes after defendant's locomotive passed

along the track and while a strong wind

was blowing from the direction of the track

towards the hay, the hay was first discov

ered to be on fire. Black v. Minneapolis &

St. L. R. Co. [Iowa] 96 N. W. 984.

Evidence held Insufllcient to show defend

ant's negligence in setting a fire as against

proof of equipment with the most modern

and best appliances and careful inspection.

Polacsek v. Manhattan R. Co.. 84 N. Y. Supp.

140. To show that a building was fired by

an engine. Ragdale v. Southern R. Co..

121 Fed. 924: Bates County Bank v. Mo.

Pac. R. Co.. 98 Mo. App. 330, 73 8. W. 286.

78. Charge held not open to the objection

that it did not limit fires to such as originat

ed in consequence of sparks as was pleaded.

Wilson v. Southern R. Co., 65 S. C. 421. In

structions as to the duty to provide appli

ances, keep them in repair. and to keep the

right of way free from combustibles, should

not be given where negligence in such re

spect is not alleged. Noland v. Great North

ern R. Co.. 31 Wash. 430, 71 Pac. 1098. In

struction held improperly given on the the

ory of negligence in allowing material to

accumulate on the right of way where the

supporting counts had been stricken. Lou

isville & N. R. Co. v. Sullivan Timber Co.

[Ala.] 35 So. 327. Where it is alleged that

there was negligence in allowing cut grass

to remain on the right of way. an instruc

tion allowing recovery without the exist

ence of such grass is error. Id. An in

struction held not objectionable as leaving

the jury to consider the original construc‘

tion of the spark arrester in respect to its

condition at the time of the fire. Tex. &

P. R. Co. v. Watson. 190 U. S. 287. Where

the contested issue is as to whether the fire

originated from an engine at all, an instruc

tion as to the burden of showing freedom

from negligence being on defendant is prop

erly refused. Duckworth v. Ft. Worth & R.

G. R. Co. [Tex. Civ. App.] 75 S. W. 919.

79. Instruction as to liability for fire

originated from sparks falling in the grass

on the right of way held not authorized by

the evidence. Louisville & N. R. Co. v. Sul

livan Timber Co. [Ala.] 35 So. 327. It is ,not

proper to instruct the jury to find for plain

tiff if they found that a properly constructed

1nd operated engine could not throw burn

ing sparks a. specified distance. when there

was no evidence that an engine so construct

ed and operated would not throw sparks that

distance. nor should such an instruction ig

nore evidence of a strong wind blowing at

the time. Id.

80. Should not assume the negligence of

defendant. St. Louis S. W. R. Co. v. Gentry

l'l‘ex. Civ, App.] 74 S. W. 607. It is not error

to charge that the setting of a fire creates

'1 prima. facie case though an issue 0! con

tributory negligence is also present. Tex.

& P. R. Co. v. Scottish Union N. Ins. Co.

(Tex. Civ. App.] 73 S. W. 1088. An instruc

tion held not to allow a recovery without re

gard to negligence in respect to the char

acter of a spark arrester, the repair and

use thereof or as placing the burden of

proof oi‘ the entire case on defendant, or as

on the weight of the evidence. Mo., K. &
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Special findings.—A general finding for plaintifi is not contradicted by special

findings of a. suflicient spark arrester and also of negligence in the operation of a

locomotive."

Damages."——Statutes imposing a penalty and liability in damages for failure

to clear combustible matter from the right of way are not regarded as taking pri

vate property for private use or without due process of law. They allow a person

aggrieved to recover both the penalty and damages, but a failure in compliance is

not regarded as an ofiense permitting the state to sue to recover the penalty in its

own name.“ '

§ 8. Offenses against railroads and state—The ofiense of obstructing a rail

road track is evidenced by the placing of iron thereon of sufficient size and weight

to derail a passenger car.“ An indictment for the obstruction of a railroad must

allege that the railroad was the road of a chartered company," and ownership of a

track must be provedas alleged.“ Certain states have enacted statutes making the

stealing of rides penal f” it is immaterial whether the ride stolen is a subject-mat

ter of larceny."

T. R. Co. v. Florence [Tex. Civ. App.] 74

S. W. 802.

81. Held erroneous as leading the jury to

believe that it could be inferred from the

fact that a tire occurred that sparks were

emitted in dangerous quantities. Louisville

& N. R. Co. v. Sullivan Timber C0. [Ala.] 85

So. 327. Instruction as to the burden of

proof of the manner of starting the fire

held argumentative. Id. Held not defective

in failing to require failure to clear a. right

of way to be the proximate cause of‘ plain

tiff's injury. McFarland v. Miss. River &

B. '1‘. R. Co.. 175 M0. 428, 75 S. W. 152. Re

quiring a fire to begin “on and in the vicinity

of said road" requires the jury to find that

the fire began on the right of way and

thence escaped to plaintiff‘s property. Id.

An instruction held erroneous as making

proof'of the origin of the fire depend on

the question of negligence in its emission

from the locomotive. Ind. Clay Co. v. Bal

timore & O. S. W. R. Co., 31 Ind. App. 268. 67

N. E. 704. Erroneoue as requiring proof.

both of the defective condition of an en

gine and of negligent use. Id. Not ob

jectionable as instructing the jury to base

their damages on the evidence regardless of

their opinion as to its credibility. Hutchins

v. Mo. Pnc. R. Co., 97 Mo. App. 548, 71 S. W.

473. Misleading as to contributory negli

gence in the covering of a building. Ind.

Clay Co. v. Baltimore 6: O. B. W. R. Co., 31

Ind. App. 258, 67 N. E. 704. Not erroneous

as imposing on plaintiff the duty of proving

by more than a. preponderance of the evi

dence that a fire originated in combustible

matter in the right of way from sparks

from the engine. which fire communicated

to plaintiff’s land. Jackson v. Mo., K. & T.

R. Co. [Tex. Civ. App.] 78 S. W. 724.

82. A charge that by placing property

near railroad tracks the owner assumes all

risks arising from a properly equipped and

properly operated locomotive may be re

fused where the jury are expressly told to

find for defendant if the locomotive was

properly equipped and operated. Tex. & P.

R. Co, v. Scottish Union N. Ins. Co. [Tex.

Civ. App.] 73 S. \V. 1088. An instruction that

plaintiff assumed risks which were to be

anticipated from engines properly equipped

need not be given where the jury is told

that there can be no recovery if defendant

was not negligent in the operation and equip

ment of its engines. Tex. & P. R. 00. V

Watson, 190 U. S. 287.

88. Pittsburgh, 0., C. & St. L. R. Co. v.

Wilson. 161 Ind. 701, 66 N. E. 899.

84. All general questions of evidence and

measure of damages are treated in the arti

cle Damages. 1 Curr. Lew. p. 833.

Measure of damage! for burning a meadow

is the cost of reseeding and the reasOnable

rental value for the time necessary to re

store the meadow less the reasonable value

of the use which may be had without in

terfering with the restoration. Black v.

Minneapolis & St. L. R. Co. [Iowa] 96 N. W.

984. Instruction that the measure of dam

ages is the value of the grass burned and

the amount to which it was injured by the

fact of the fire on the turf is not erroneous

as falling to state that the measure of dam

ages as to the injury to the turf was the

(iiil’erence between the value of the land

immediately before and after the burning.

'l‘ex. Midland R. R. v. Moore [Tex. Civ. App.]

74 8. \V. 942. For burning grass is the dif

ference of the market value of the land

before and after. Jackson v. Mo., K. & T.

R. Co. ['I‘cx. Civ. App.] 78 S. W. 724. Fruit

trees, either their value as a. distinct part of

the land or the difference in the value of the

land before and after their destruction.

Where evidence of both kinds is admitted.

the amount of damage is for the jury. Atch

ison. T. & S. F. R. Co. v. Geiser [Kain] 75

Pac. 68.

Intel-en may be included on the am0unt of

the loss. Black v. Minneapolis & St. L. R.

Co. [Iowa] 96 N. W. 984; Gulf. C. 8; S. F.

R. Co. v. Sheperd [Tex. Civ. App.] 76 S. W.

800.

85. Rev. St. 1899. g; 2391. 2614. McFar

lnnd v. Miss. River Sr. B. T. R. Co., 175 M0.

423. 75 S. W. 152.

80. Pen. Code. 5 510.

118 Ga. 329.

Sanders v. State,

87. Sanders v. State. 118 Ga. 788.

88. Blocker v. State [Tex. Or. App.] 78

S. W. 955.

80. Under Act Dec. 21. 189.7. Von Epp'l

Code Sup. 5 6662. one concealing himself on
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Where a railroad company holds cars under lease and has cars of other com

panies temporarily in possession and use, it has such property as will support an

action for their wrongful injury or destruction."

RAPE.

A. Indictment or Information (1456).

B. Evidence (1457).

1. Admissibility (1457), ‘

2. “'eight and Sufficiency (1460).

8. Instructions (1461). _

4. Trial and Punishment (1462).

I1. Nature and Element- (1458)

A. In General (1453).

B. Female Under Age of Consent (1454).

C. Attempts and Assault With Intent to

Commit Rape (1465).

i2- Indlctment and Prosecution (1450).

Matters of criminal law" and procedure" common to other crimes, and civil

liability for ravishment are elsewhere treated.“

§ 1. Nature and elements. A. In general.—Rape at the common law is the

unlawful carnal knowledge by a man of a woman, forcibly and against her will.“

Force is a necessary ingredient of the offense, and where the female is possessed of

her faculties she must resist to the uttermost, and any failure on her part to so

resist robs the act of its criminality.“ The force, however, need not be actual, but

may be constructive or implied, and acquiescence obtained through duress or per

sonal violence is constructive force.‘1

The words of the definition “against her will” means “without her consent"

and where, by reason of mental incapacity, the woman is incapable of giving con

sent, there is rape though there is no resistance on her part.” So also where the

woman is insensible through the administration of a drug.”

Whether at common law the use of deception, artifice, or fraud to obtain con

sent will supply the place of the force required to render the act criminal in or

dinary cases, is not definitely settled, but the statutes of many states expresslyr

provide that carnal knowledge obtained by fraud is rape.1 And consent obtained

by a sham marriage,2 or by the administration of a drug causing an unnatural sex

ual desire,8 is obtained by fraud.

a train for the purpose of avoiding payment

of fare is guilty of attempting to steal a

ride where he is removed before the Journey

begins. and of actually stealing a ride it he

remains until the journey commences. Ac

cusation held sufiieient under general de

murrer. Mack v. State [Ga] 46 S. E. 437.

Such statute is not unconstitutional, and a

conviction is demanded by evidence of ac

cused that he had concealed himself on a

train for the purpose of the nonpayment of

fare. Pressley v. State. 118 Ga. 315.

90. Pressley v. State, 118 Ga. 315.

91. City of Chicago v. Pa. CO. [C. C. A.]

119 Fed. 497.

92. See Criminal Law, 1 Curr.

827.

so. See Indictment and Prosecution. 2

Curr. Law, p. 307.

Law, p.

01. See Assault and Battery, 1 Curr. Law,

9. 218.

95. State v. Marsh, 132 N. C. 1000. In

South Dakota, rape committed upon a. fe

male under the age of 10 years. or one in

capable, through lunacy or any other un

soundness of mind, of giving legal consent.

or accomplished by means of force over

coming her resistance. constitutes rape in

the first degree [Como Laws 1887, § 6523].

State v. Hayes [S. D.] 95 N. \‘V. 296. In

all other cases, including intercourse with

females under the age of 16 and over 10, it

constitutes rape in the second degree. Id.

The statute of Washington provides that

any person is guilty of rape who (1) hall

by force and against her will ravish' and

carnally know any female of the age of

eighteen years or more, (2) shall by deceit,

deception, imposition or fraud induce a fe

male to submit to sexual intercourse. (3)

shall carnally know any female under the

age, of 18 years. Such act was constitu

tionally enacted [Laws 1897. p. 19. c. 19].

State v. Scott, 32 Wash. 279. 73 Pac. 865.

90. Anderson v. State [Miss] 35 So. 202;

Bigcraft v. People, 30 Colo. 298, '70 Pac. 417.

07. Shepherd v. State, 135 Ala. 9.

98. Fredericson v. State [Tex. Cr. App.]

70 S. W. 754; State v. Trusty, 118 Iowa, 498.

92 N. W. 677; Id., 97 N. W. 989: Gore v.

State [Ga] 46 S. E. 671.

09. Ky. St. 1899, § 1154.

25 Ky. L. R. 534. 76 5. IV. 119.

1. Tex. Pen. Code 1895, art. 633.

State [Tex. Cr. App.] 72 S. W. 1005.

2. Under a. statute defining tape as the

carnal knowledge of a woman without her

consent, obtained by force, threats. or fraud,

and defining fraud as consisting in some

strategem by which the woman is induced

to believe the offender is her husband, the

crime may be committed by means of a

sham marriage on a. single woman. Lee v.

State [Tex. Cr. App.] 72 S. W. 1005.

Com. v. Lowe.

Lee v.
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The intercourse must be unlawful, but where defendant obtained consent by

means of a sham marriage, and never had any intention or purpose of consum

mating it and subsequently married another woman, there was no common-law

marriage, and the intercourse was criminal.‘

Complete penetration is not essential.“

A boy under 14 cannot be convicted of rape or an assault with intent to com

mit rape,_° but the state is not required to show that defendant is over 14.’ And

physical capacity of an adult to commit the crime will be presumed.8

(§ 1) B. Female under age of consent.-—Under the statutes of probably all

of the states, and perhaps under the common law, it is a crime to carnally kn0w a

female child of tender years, either with or without her consent, the law presuming

that children of less than the statutory age are incapable of consenting. The

earlier statutes fixed the age at which consent by the female would be a defense at

ten years.” This arbitrary age has been termed the “age of consent” and by recent

statutes has been increased in many states.‘0

In some states the crime thus defined is denominated rape, and is subject to all

the rules applicable to that crime, except such as are changed to accommodate the

presumption of want of consent raised by proof of nonage.11 Thus, consent being

immaterial, it is also immaterial whether prosecutrix resisted," or force was used,u

whether defendant supplied her with or she asked him for money,“ or whether

she was previously chaste, unchastity in rape being material only on the question

3. Baldridge v. State [Tex. Cr. App.] 74

S. W. 916.

4. Lee v, State [Tex. Cr. App.] 72 S. W.

1005.

5. Kenney v. State [Tex. Cr. App.] 79 S.

\V. 817.

6. Ross v. State [Tex. Cr. App.] 78 S. W.

503.

7. Peckham v. People [Colo.]

422.

8. People v. Row [Mich.] 98 N. W. 18;

State v. Norris [Iowa] 07 N. W. 999; State v.

Bailey, 81 Wash. 89. 71 Pac. 715.

9. 18 Eliz. c. 7, § 4: N. C. Code 1883, |

1101. State v. Marsh. 132 N. C.,1000.

10. 12 yearn In Kentucky. Com. v. Lowe.

25 Ky. L. R. 534, 76 S. W. 119: Reed v.

Com., 25 Ky. L. R. 1029, 76 S. W. 838.

14 yearn in Alahnmn [Code, §§ 5447. 5448].

Oakley v. State, 135 Ala. 15, 29; .Castleberry

v. State, 135 Ala. 24.

llllnoll. Johnson v. People, 202 Ill. 53, 66

N. E. 877.

Mlllourl. State v. Allen, 174 lilo. 689, 74

S. W. 839.

“'lnconllln [Rem St. 1898. §§ 4382. 4383].

Bannen v. State. 115 “’15. 317, 91 N. W. 107.

965; Loose v. State [Wis.] 97 N. W. 526.

15 yearn In Iowa [Code § 4756]. State v.

Trusty, 118 Iowa, 498, 92 N. W. 677'. State

v. Bebb [Iowa] 96 N. W. 714; State v.

Scruggs [Iowa] 96 N. W. 723; State v. Trusty

[Iowa] 97 N. W. 989; State v. McKay [Iowa]

98 N. W. 510.

'l‘exll (Pen. Code. art. 633]. Price v. State

['l‘cx. Cr. App.] 70 S. W. 966; Carter v.

State [Tex. Cr. App.] 70 S. W. 971; Dnnley

v. State [Tex. Cr. App.] 71 S. W. 958; Wilson

v. State [Tex. Cr. App.] 73 S. W. 16: Hack

ney v. State [Tex. Cr. App.] 74 S. W. 554;

Smith v. State [Tex. Cr. App.] 74 S. W. 556;

Simpson v. State [Tex. Cr. App.] 77 S. W.

819.

10 yearn In Cnilfornln.

139 Cal. 103. 72 Pac. 838.

75 Pae.

People v. Wilmot.

Mlehlgnn. People v. Elco. 131 Mich. 519,

91 N. IV. 755.

Montana. State v. Peres, 27 Mont. 358, 71

Pac. 162.

Ohio [Rev. St. § 6816].

Ohio St. 440, 66 N. E. 524.

South Dakota [Comp Laws 1887, § 6523].

State v. Hayes [S. D.] 95 N. W. 296; State v.

Mulch [S. D.] 96 N. W. 101.

17 year! In Arlznnn [Pen C069. § 230].

Trimble v. Ter. [Aria] 71 Pac. 932, 934.

18 yearn In Colorado. Bigcratt v. People.

110 Colo. 298, 70 Pac. 417; Peckham v. People

[0010.] 75 Fee. 422.

Delaware [Laws 1889, p. 951, c. 886].

v. Pucca [Del.] 55 Atl. 831.

State V. Tuttle, 67

State

Knnnan. State v. Borchert [Ken] 74 Pac.

1108.

Nebraska. Richards v. State [Neb.] 91

N. W. 878.

New York. People v. Robertson, 84 N. Y.

Supp. 401.

Utah. State v. Evans [Utah] 73 Pac. 1047.

“"anhlngton [2 Ball. Code, § 7062]. State

v. Roller, 30 Wash. 692, 71 Pae. 718: State

v. Priest, 32 Wash. 74, 72 Pac. 1024: State v.

Fetter-1y, 83 Wash. 599, 74 Fee. 810.

ll. Tex. Pen. Code, art. 638. Price v.

State [Tex. Cr. App.] 70 S. W. 066; Carter

v. State [Tex. Cr. App.] 70 S. \V. 971: Dnnley

v. State [Tex. Cr. App.] 71 S. W. 958: Wil

son v. State [Tex. Cr. App.] 73 S. W. 16:

Knowles v. State [Tex. Cr. App.] 72 S. W.

398; Smith v. State [Tex. Cr. App.] 74 S. W.

556; State v. Allen, 174 Mo. 689, 74 S. W.

839; State v. Tuttle, 67 Ohio St. 440. 66 N.

E. 524: Johnson v. People, 202 Ill. 53, 66

N. E. 877; Oakley v. State, 135 Ala. 29.

12. State v. Babb [Iowa] 96 N. W. 714:

Loose v. State [Wis.] 97 N. W. 526.

18. State v. Roller, 30 Wash. 692, 71 Fee.

718. Force. it alleged, need not be proved.

State v. Scrnggs [Iowa] 96 N. W. 723.

14. People v. Edwards [Cal] 73 Pac. 41!.
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of consent.“ Neither is it material that the prosecutrix is married, she being the

wife of another than defendant."

In other states the carnal act is denominated a felony and as such is subject to

its own rules. Thus in Utah, it is felony to carnally know a female between the

ages of 13 and 18," and in Missouri it is a felony for a man of 16 or over to carnal

ly know a woman of previously chaste character over 14 and under 18." Under

such a statute, of course the prior unchastity of prosecutrix is material, because a

complete defense, but consent being immaterial, force or violence is not an in

gredient of the offense, and an assault need not be alleged."

It is no defense that defendant believed prosecutrix to be over the statutory

age.”o Neither is it a defense or mitigation of the crime that defendant intended

to procure a divorce and marry the prosecutrix.’1

In some states the statute raising the age of consent also raises the age of

responsibility, thus, in Ohio punishment is provided where a man of over 18 vio

lates a woman of under 16," and in Missouri it is declared to be a felony where a

person over the age of 16 has carnal knowledge of a female of previously chaste

character between the ages of 14 and 18," while in Illinois it is rape for a man

over 16 to copulate with a woman under 14," and in Nebraska the crime exists

where a man of 18 cohabits with a woman of 18."

Analogous to the statutes punishing cohabitation with female children are

those punishing indecent liberties with females of tender age,“ and abuse of them

in the attempt to have carnal knowledge.21

Under the statute of most states the defilement of a child under the age of

consent, without force, is a crime regardless of whether she is or is not related to

the accused."

(§ 1) O. Attempts and assault with intent to commit rape.—To constitute

an assault with intent to rape, the specific intent of accused to accomplish his pur

pose at all hazards and regardless of any resistance his intended victim may make

must exist." but if at any time during the assault he has the specific intent he is

guilty, irrespective of what causes him to abandon his purpose.”0 To constitute an

15. Price v. State [Tex. Cr. App.] 70 S. W.

966; State V. Height, 117 Iowa, 650, 91

N. W. 935. 59 L. R. A. 437; People V. Wil

mot. 139 Cal. 103, 72 Pac. 838. But see

Knowles v. State [Tex. Cr. App.] 72 S. W.

398. That prosecutrix was brought. up In

a house of ill fame (Johnson v. People. 202

Ill. 53. 66 N. E. 877), or that prosecutrix's

mother kept an unchaste woman in her

house is immaterial (Smith v. State [Tex.

Cr. App.] 73 S. W. 401).

10. Smith v. State [Tex. Cr. App.] 74 S.

W. 556.

17’. State v. Evans [Utah] 73 Pac. 1047.

18. Rev. St. 1899. § 1838. State v. Hunter,

171 M0. 435, 71 S. W. 675.

19. State v. McCullough, 171 Mo. 571, 71

S. W. 1002.

20. Smith v. State [Tex. Cr. App.] 73 S.

W. 401; State v. Scroggs [Iowa] 96 N. W.

723.

21. Smith v. State [Tex. Cr. App.] 73 S.

W. 401.

22. State v. Tuttle, 67 Ohio St. 440, 66 N.

E. 524.

23. Rev. St. 1899, Q 1838. State v. Hunter.

171 M0. 435, 71 S. W. 675. The statute pro

viding a. punishment where a person over

the age of 16 has carnal knowledge of a

previously chaste unmarried female between

the ages of 14 and 18 is valid [Rev. St. Mo.

1809, §1838]. Id.

24. Johnson v. People, 202 Ill. 53, 66 N.

E. 877.

25.

878.

20. The statute in Delaware provides a

punishment ii' any person shall lewrily and

lasciviously play with any female child un

der the age of 16 years. State v. Cook [Del.]

55 Atl. 1012.

27. Ala. Code, § 5447.

only injuries to the sexual organs.

berry v. State, 135 Ala. 24.

28. Edwards v. State [Neb.] 95 N. W.

1038'. State v. Norris [Iowa] 97 N. W. 990:

People v. Row [Mich.] 98 N. W. 13; Blgcraft

v. People. 30 C010. 298, 70 Fee. 417; State

v. Roller, 30 "Wash. 692. 71 Pac. 718; State

v. Borchert [Kan] 74 Pac. 1108.

29. Caddell v. State [Tex. Cr. App.] 70

S. W. 91; Berry v. State [Tex. Cr. App.] 72

S. \V. 170: Sirmons v. State [Tex. Cr. App.]

72 S. W. 305; Coffee v. State [Tex. Cr. App.]

76 S. W. 761; Dina. v. State [Tex. Cr. App.]

78 S. W. 229; Ross v. State [Tex. Cr. App.]

78 S. W. 503; Ross v. State [Tex. Cr. App.]

78 S. W. 614.

30. State v. Mehaftey. 132 N. C. 1062.

Richards v. State [Neb.] 91 N. TV.

The statute means

Castle—



1456 RAPE § 2A. 2 Cur. Law.

assault with intent to rape a girl under the age of consent, there must be a taking

hold of her in such a manner as to indicate the specific intent to have carnal

knowledge of her; the mere fact that the accused may have produced in her mind

a sense of shame, or other disagreeable emotion or constraint, is not suflicient,‘l

and an intent to procure sexual intercourse with her,‘2 but the acts need not have

been done against her will; as whether she consented or resisted is immaterial.”

§ 2. Indictment and prosecution. A. Indictment or information.—An in

dictment alleging all the legal elements of the crime, is sufficient,“ but certain

words peculiarly descriptive of this oilcnse are necessary, unless their use has been

dispensed with by statute, thus the word “ravish” is necessary at common law.

though not in South Dakota," and the ravishment must be alleged to have been

done “forcibly” and “against her will,”" and an allegation that the crime was

“feloniously” committed is necessary in Kentucky," though in Nebraska, where the

charge is statutory, the omission of that word is not fatal."

Under the rule that where guilty knowledge is not an essential ingredient of

ihe ofiense, or where a statement of the act itself necessarily includes a knowledge

of the illegality of the act, no averment of knowledge is necessary, an indictment

for rape while the woman was insensible from the administration of a drug need

not charge that defendant knew her condition."

Since violence is not an ingredient of the offense of having carnal knowledge

of a female under the age of consent no assault need be alleged,‘0 and allegations as

in force may be treated assurplusage.“ An averment that the woman was of the

age of 16 years, the age of consent being 18 years, is sufficient after verdict,“ but

an indictment in Alabama not stating whether prosecutrix under 14 was over or

under 10 is bad for failure to show on what statute the prosecution was based.“

Neither an indictment for an attempt to carnally know a female under the

age of consent.“ nor an indictment for assault with intent to rape, need allegi

the manner and details of the assault or attempt,“ nor allege that the assault wa<

committed with malice aforethought.“

An indictment charging that defendant assisted another to commit rape, but

failing to allege that the person assisted actually committed a rape is bad."

An indictment charging the commission of a rape by several different modes or

means in the alternative is not duplicitous,“ and an information charging that

31. Carter v. State [Tex. Cr. App.] 70 S. 38. Richards v. State [Neb.] 91 N. W.

w. 811. 878.

32. People v. Dowell [Mich.] 99 N. W. 23. wm-nqcom- V- LOWB. 25 Ky. L. R. 534, 76 S

Lih h, . t Nb. 95 N. W. ' 'Mgls'hooges: git-M: [%1S?1 g7 eN_]w_ 526_ 40. Between the ages of 14 and 18. State

3‘4. Indictment for rape held sufficient. v' McClm'mg-h' 171 Mo‘ 571- 71 s- w- 1002?

State v. Braden. 111 La. 91. Indictment rm Pem‘le "- Ban"? [Cal-1 7“ PM 49

41. State v. Fetterly 83 Wash. 659. 71
sexual intercourse with female under 18 held _ ' I - ,

sufficient. People v. Robertson. 84 N. Y. pac' 810' State v' across. [10“‘11 96 N- ‘3'

723.
Supp. 401. An indictment alleging that the

defendant did then and there unlawfully Prcz‘ 8150mm v' Fettefly' 3' waSh' 599- 74

and feloniousiy “have carnal knowledge of

and abuse" prosecutrix instead of that he

"did carnain know and abuse" her is suffi

cient. State v. Hunter. 171 M0. 435, 71 S.

W. 675. An indictment charging that de

fendant unlawfully, lewdly. and lasclviously.

played with one 6., a. female child under the

age oi! 16 years, sufficiently informs him

of the nature and character of the offense. HS

5‘8“ "' C°°k [Dem 55 ‘m‘ 1012', 41. Trimble v. Ter. [Ariz.] '11 Pac. 934.

35' 8mm '" Hayes [8' DJ 95 1" w- 296- 4s. Ky. Cr. Code, 5 no. Against femalo's

30' 5mm v' Marsh' 132 N' c' 1000' will or consent, or while she was insensible

37. Reed v. Com., 25 Ky. L R. 1029. 76 S. or incapable of exercising her will. Com.

W 838. v Lowe. 25 Ky. L. R. 634, 76 S. W. 119.

43. Oakley v. State. 135 Ala. 16.

44. State v. Evans [Utah] 78 Pac. 1047.

45. State v. Neal [Mo.] 76 S. W. 958; Rob

inson v. State, 118 Ga. 32.

46. Though the statute provides that who

ever “with malice aforethought" shall as~

snult any person, etc. [Sand & H. Dig. §

18116]. Beavers v. State [Ark] 78 B. W.
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defendant feloniously assaulted, and feloniously ravished and carnally knew and

abused, a female under the age of consent does not charge two offenses though force

is not a necessary element of the offense where the female is under age." Counts

charging the offense in its diil'erent statutory forms are properly joined.“

Where several acts of intercourse with a female under the age of consent are

shown, the prosecution may be required to elect on which one it will rely for a

conviction,“ but proof of previous attempts merely does not require an election,

though the conviction was for assault with intent to ravish,“ and where in different

counts, rape in its various statutory forms is charged, no election is required.“

Under the statute providing that a conviction of any lesser degree of the

offense, or of an attempt to commit the offense, may be had on an indictment

charging the completed ofi'ense, a conviction of assault with intent to rape, assault

and battery, or simple assault, may be had on an indictment for rape where the

proof justifies it ;“ and this rule applies to a charge of statutory rape." It has

even been held that a conviction of assault with intent to rape may be sustained in

a. case where prosecutrix and defendant both testify to complete penetration and

the only issue is consent vel non.“ The true rule, however, is believed to be, that

the statute should not be considered as authorizing a conviction of an assault where

the evidence does not show it, and that both the state and the defendant have an

inteer in obtaining a verdict responsive to the issue on trial.“7 Where, on in

dictment for assault with intent to rape, there is no evidence of an attempt to in<

flict punishment generally on prosecutrix, there might be a conviction of an assault,

on failure of proof of the intent to ravish, but not of assault and battery,58

hence it is frequently held that where there is no evidence on which to base a ver

dict of less than rape, an instruction on an included offense is not required," and

in several states it is expressly provided that such convictions shall not be sustained

where the evidence, if credited, shows the complete crime to have been committed.“0

The name of prosecutrix must be proved as laid."

(§ 2) B. Evidence. 1. Admissibility.—Evidence, to be matcriav, must have

some tendency to prove an essential ingredient of the issue on trial," and all mat

ters having such tendency are provable“ if testified to by competent witnesses.“

58. State v. Snider, 119 Iowa, 15, 91 N. W.

762.

59. Hill v. State [Tex. Cr. App.] 77 S. Vi'.

808; State v. King, 117 Iowa, 484, 19 N. W.

768; People v. Keith, 141 Cal. 686. 75 Pae.

304. Where the evidence of intent to ravish

was clear, no instruction limiting the charge

to simple assault was proper. State v. Sni

49. State v. Priest, 82 Wash. 74, 72 Pac.

1024.

50.

by force.

70 Fee. 417.

consent and rape of idiot.

[Iowa] 97 N. W. 989.

Rape of female under age and rape

Bigcrnft v. People. 30 Colo. 29S.

Rape of female under age of

State v. Trusty

91 N.51. State v. King. 117 Iowa. 484.

W. 768; State v. Norris [Iowa] 97 N. \V. 999; def. 119 Evan 15. 91 N. W. 762; State v.

Price v. State [Tex. Cr. App.] 70 S. IV. 966; Bailey. 31 W881}- 89. 71 P110- 715.

Stone v. State [Tex. Cr. App.] 73 S. W. 956. 60. Mo. Rev. St. 1899, § 2361. State v.

.12. State v. Scott, 172 M0. 536. 72 S. W. Scott. 172 Mo. 536. 72 S. W. 897. Ga. Pen.

897.

58. Rape of female under age of consent,

and rape by force. Bigcraft v. People. 30

Colo. 298, 70 Pac. 417. Rape of a female

under age of consent, and rape of idiot.

State v. Trusty [Iowa] 97 N, W. 989.

54. Reed v. Com.. 25 Ky. L. R. 1029, 76

S. W. 838: State v. Trusty, 118 Iowa, 498, 92

N. W. 677; People v. Rich [Mich.] 94 N. W.

375: Oakley v. State, 135 Ala. 29.

55. People v. Dowell [Mich.] 99 N. W.

23.

56. People v. Mai-rs. 125 Mich. 376. 84 N.

W. 284.

57. Welborn v. State. 116 Ga.

v. Mulch [8. D.] 96 N. XV. 101.

5 22; State

Curr. Law. Vol. Z—Slg. 92.

Code. § 19. Welborn v. State, 116 Ga. 522.

81. Proof of “Rosa. Lee Ann" fatally vari

ant from averment of ‘fRosa Lee Nelson."

Jacobs v. State [Fln.] 35 So. 65.

82. The fact that defendant is married

is immaterial. Smith v. State [Tex. Cr.

App.] 74 S. W. 556. Evidence of conversa

tions between prosecutrix and defendant

relative to marriage after the alleged rape

are inadmissible. Smith v. State [Tex. Cr.

App.] 73 S. W. 401. That defendant ill

treated other members of his family who

had no knowledge of the crime against his

stepdaughter cannot be shown. as it would

have no tendency to explain the delay in

prosecution. Baker v. State [Miss] 33 So.
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The testimony of medical men that after the date of the alleged offense they

examined prosecutrix, a child, and found evidence that she had been violated, is

admissible if not too remote." And in Delaware, where a police surgeon has testi

fied to such a state of facts, the court will, on the prisoner’s request, have her

examined by a competent physician, under such circumstances as will insure entire

fairness." The state is entitled to show that the prosecutrix made complaint, the

time of making it, and to whom it was made," but is not entitled to show the

details of her complaint,” as that she stated defendant was her assailant,“ unless

so closely following the assault, and under such circumstances as to amount to

res gestae, when under a familiar rule they are admissible in detail,” and the re

moteness of her complaint is not a bar to the prosecution, nor does it tend to rebut

the hypothesis of guilt," nor render her testimony incompetent, but merely affects

its credibility." Declarations not within this rule are not admissible as original

evidence." The rule regarding the evidentiary effect of failure or delay to make

disclosure, however, does not apply where the female is under the age of consent,

the law supplying the element of nonconsent in such cases,“ nor does it apply

to the failure of the person to whom disclosure is made to make timely complaint

months held not too remote.

172 M0. 536, 72 S. W. 897.

too remote. State v. King, 117 Iowa. 484.

91 N. W. 768. Testimony that prosecutrix

had suffered miscarriage. State v. Fetterly,

33 Wash. 599, 74 Pac. 810.

86. State v. Pucca. [Del.] 55 At].

Oakley v. State, 135 Ala. 15, 29.

67. People v. Rich [Mich.] 94 N. W.

People v. Wilmot, 139 Cal. 103. 72 Pac.

Trimble v. Tor. [Ariz.] 71 Pac. 932. 934:

Berry v. State [Tex Cr. App.] 72 S. W. 170;

Lyles v. U. S., 20 App. D. C. 559; Shular v.

State, 160 Ind. 300, 66 N. E. 746. Complaints

the next day are admissible. State v. Car

State v. Scott.

Six weeks not

716. Where a negro is on trial for assault

on a white child. evidence that the child's

parents associated with negroes is imma

terial. State v. Finger. 131 N. C. 781. The

state may prove by prosceutrix that she

did not want defendant indicted. Denton

v. State [Tex. Cr. App.] 79 S. W. 560. In

dications of struggle apparent at scene of

alleged crime on the next day are admis

sible. Tyler v. State (Tex. Cr. App.] 79 S.

W. 558. The weight and health of prose

cutrix may be shown. State v. Carpenter

[Iowa] 98 N. W. 775. Evidence that defend

ant had been reproved by others for previous

conduct toward the female is not admissi

831:

375:

838:

ble, where such conduct was of doubtful sig

nificance, as it would tend to show the opin

ions of others as to that question. Denton

v. State [Tex. Cr. App.] 79 S. W. 560.

03. Where prosecutrlx locates the crime

as out of town. her father may show as

corroborative that he searched the town

that night for her without success. Knowles

v. State [Tex. Cr. App.] 72 S. W. 398. It

may be shown as res gestae that when prose

cutrix was being assaulted she cried out,

and on her mother's going to her. was struck

by defendant, but the effect of the blow is

not material. Oakley v. State, 135 Ala. 15, 29.

Statements by the accused to prosecutrix

at the time of committing the offense as to

his relations with' other women are admis

sible as res gestae. State v. Bebb [Iowa] 96

N. W. 714. In a trial for rape by means of

a. sham marriage, defendant's subsequent

marriage to another woman is admissible

to show lack of purpose to consummate the

sham marriage. but it cannot be shown that

he obtained his subsequent wife by abduc

tion. Leo v. State [Tex. Cr. App.] 72 S. W.

1005.

M. Incompetence of female held not prov

able by physician because of failure to qual

ify as expert. Fredericson v. State [Tex.

Cr. App.] 70 S. W. 754. A wife cannot tes~

tify to a. rape committed upon her by her

husband before their marriage. State v. Me

Kay [Iowa] 98 N. W. 510.

15. Four weeks held not too remote.

Lylss v. U. 8., IO App. D. C. 559. Three

penter [Iowa] 98 N. W._775.

68. Oakley v. State, 135 Ala. 15. 29; Car

ter v. State [Tex. Cr. App.] 70 S. W. 971;

People v. Wilmot, 139 Cal. 103, 72 Pac. 838:

Ashford v. State. 81 Miss. 414; Anderson v.

State [Miss.] 35 So. 202.

00. Oakley v. State, 135 Ala. 15. 29; Ander

son v. State [Miss.] 35 So. 202.

70. Berry v. State [Tex. Cr. App.] 72 S.

W. 170. From 11 to 2 o‘clock held not too

remote. State v. Snider. 119 Iowa, 15, 91

N. W. 762. Complaint 01‘ prosecutrlx held

inadmissible as res gestae. Lyles v. U. 8..

20 App. D. C. 559; Carter v. State [Tex. Cr.

App.] 70 S. W. 971; Blgcraft v. People. 30

Colo. 298, 70 Fee. 417; State v. Pollard, 174

Mo. 607, 74 S. W. 969. Three months too

remote. People v. Row [Mich.] 98 N. W. 13.

71. Hill v. State [Tex. Cr. App.] 77 S. YV.

808: State v. Snider, 119 Iowa, 15. 91 N. W.

762; State v. Wolf. 118 Iowa, 564, 92 N. W.

673; People v. Keith, 141 Cal. 886, 75 Pac.

304.

72. State v. McCoy, 109 La. 682; State v.

Snider. 119 Iowa, 15. 91 N. W. 762; State v.

Babb [Iowa] 96 N. W. 714: Trimble v. Ter.

[Ariz.] 71 Pac. 932, 934. Evidence of com

plaints forming part of the res gestae are

not excluded by the fact that prosecutrix

is too young to testify. Kenney v. State

[Tex. Cr. App.] 79 S. W. 817.

73. State v. Parker [N. C.] 46 S. E.

74- Loose v. State [Wis.] 97 N. W.

State v. Peres, 27 Mont. 358. 71 Pae.

People v. Wilmot, 139 Cal. 103. 72 Pad.

511.

526:

715‘.

838.
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to others or to the oflicers of the law." But a mere casual statement by prosecu

trix, as a matter of gossip, is not admissible, though she is under the age of con

sent." The defendant should be allowed to bring out the details of her complaint

on cross examination."

The chastity of a female under the age of consent is immaterial," likewise

the character of her mother’s house," but where, in a prosecution for rape on a

female under the age of consent, consent vel non not being in issue, prosecutrix

has shown her pregnancy and attributed it to defendant and denied ever having

intercourse with another, defendant may show that she has had intercourse with

another under such circumstances that he might have been the father of her child,“0

and where proof of defendant’s guilt is predicated largely on their both having

a venereal disease, he may show that she had intercourse with other men who

might have inoculated her."1 Prosecutrix’s reputation for chastity cannot be sup

ported by asking her as to her relations with other men, where defendant has

not assailed it.”

Declarations of living third persons as to prosecutrix’s age are not admissi

ble," but prosecutrix is a competent witness as to her own age, and her testimony

may be based on information derived from her parents, though they are in the

(wurt room,“ and the opinion of a witness as to her age based on his observation

of her may be given." A physician’s record may be used after his death, to prove

her age,"6 and so may the family record of her parents," but a fly leaf torn from

a book on which the prosecutrix’s father has written the date of her birth is not

admissible as original evidence, he being present in court,” though a parent may

testify as to her age basing his testimony in part on a memorandum not produced in

court." In a prosecution for rape previous attempts to ravish the same female“0

and subsequent friendly intimate relations may be shovm,”1 but not prior ofienses,”

nor subsequent ones, though committed on the same person.” In some states, how—

ever, it is held that where the female is an idiot or imbecile or under the age

of consent, and consented, proof of prior and subsequent acts between the parties is

mony of acquaintances that she was then

8 years old. Danley v. State (Tex. Cr. App.]

71 S. W. 958.

2130. Smith v. State [Tex. Cr. App] 78 S. W.

40 .

97.

Loose v. State [Wis.] 97 N. W. 526.

People v. Wilmot, 139 Cal. 103, 72 Pac.

75.

76.

S38.

17. State v. McCoy, 109 La. 682.

78. Price v. State [Tern Cr. App] 70 S.

W. 968: People v. Wilmot. 139 Cal. 103, 72 Simpson v_ State [Tex Cr, Ann] 77

Pac. 838. S. W. 819.

79. 0Smith v. State [Tex. Cr. App] 73 S. 88_ Stone v_ State [Tex Cn App] 73 s

\v. 4 1. w. 956.

80- Know“! 7- 5m" [Tu- Cr- APP-1 72 so. Loose v. State [Wis] 97 N. w. 526.

s. W. 398.

81. State v. Height. 117 Iowa. 650, 91 N.

W. 935, 59 L. R. A. 437.

82. Baker v. State [Miss.] 83 So. 716.

88. Danley v. State [Tex. Cr. App] 71 S.

W. 958. Defendant cannot prove by his

brother that prosecutrix told him she was

over the age of consent and that the brother

told defendant. Knowles v. State [Tex. Cr.

App.] 72 S. W. 398.

84. State v. Scruggs [Iowa] 96 N. W. 723;

Loose v. State [Wis.] 97 N. W. 526. Prose

cutrix may testify that she knew her age

from the family record and from what her

mother taught her, when she is asked by

defendant how she knew. Knowles v. State

[Tex. Cr. App.] 72 S. W. 898.

86. Simpson v. State [Tex Cr. App.] 77

S. W. 819. Evidence that prosecutrix al

leged to be under 16 years of age was larger

and looked older 8 years ago than other

girls of 8 years is admissible as is testi

90. State v. Scott, 172 M0. 536, 72 S. W.

897; State v. Carpenter [Iowa] 98 N. W. 775.

01. People v. Elco. 131 Mich. 519, 91 N.

W. 755.

92. Barnett v. State [Tern Cr. App.] 73

S. W. 399; Hackney v. State [Tern Cr. App.]

74 S. W. 554; Smith v. State [Tex. Or. App.]

74 S. W. 556; Bigcralt v. People, 80 Colo.

298, 70 Pan. 417.

98. People v. Robertson. 84 N. Y. Supp.

401: Smith v. State (Tex. Cr. App] 73 S. W.

401; State v. Cook [Del.] 65 Atl. 1012. Evi

dence of subsequent acts of intercourse be

tween the parties is not admissible, except

as it becomes pertinent to some issue raised

by defendant or tends to show the offense

charged. That a. physician had testified to

a. pregnancy of prosecutrix which could not

have resulted from the intercourse charged

does not make such proof admissible. Hen

ard v. State [Team Or. App.] 79 S. W. 810.
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admissible, as showing their intimacy and the likelihood of the ofiense having been

committed," defendant’s adulterous disposition," and as corroboration of the

female’s testimony.” And where on a prosecution for rape the conviction is for

an assault with intent to rape, the prior familiar relations and conduct of the par

ties is material on the question of intent." Testimony of subsequent pregnancy

is admissible)”3

(§ 2B) 2. Weight and sufficiency—A conviction of rape may be had on the

uncorroborated testimony of the prosecutrix at the common law in Texas, Mon

tana, Washington," Arizona,1 and California,2 but not in New York,8 Colorado,‘

or Iowa,“ and'in a prosecution for rape by carnal knowledge of a female under the

age of consent, the female though consenting is not an accomplice, and the rule as

to conviction on the testimony of accomplices does not apply.“ Where corrobora

tion is required, if there is some corroborative proof, its suiiiciency is for the jury.7

To sustain a conviction of assault with intent to commit rape, the proof must

show beyond a reasonable doubt that the accused intended to accomplish his pur

pose at all hazards, and regardless of any resistance his intended victim might make.8

Decisions in which the sufficiency of the evidence to support conviction is con

sidered are mentioned in the note.’

.4. State v. King, 117 Iowa, 484, 91 N.

W. 768; State v. Trusty [Iowa] 97 N. W.

989; State v. Fetterly, 33 Wash. 599, 74 Pac.

810. Where it is claimed that the act was

a part of a course 0! illicit sexual commerce

between the parties. State v. Borchert

iKanJ 74 Pac. 1108. The tact that an in

dictment for statutory rape charges the use

or force does not change the rule that

prior acts of intercourse may be shown.

State v. Fetterly, 83 Wash. 599, 74 Pee. 810.

86. People v. Edwards [Cal.] 73 Fee. 416.

Defendant cannot be crossexamlned as to

his conduct with other females. People v.

Dowell [Mlch.] 99 N. W. 23.

08. State v. Peres. 27 Mont. 358, 71 Pac.

162.

07. Bannen v. State,

\V. 965.

98. State v. Fetterly, 33 Wash. 599, 74 Pac.

810.

09. Starnes v. Stevenson [Iowa] 98 N.

W. 312; Hill v. State [Tex. Cr. App.] 77 S.

115 Wis. 317. 91 N.

W. 808; State v. Peres, 27 Mont. 358, 71 Pac.

162; State v. Roller. 30 Wash. 692, 71 Pac.

718; State v. Fetterly, 33 Wash. 599, 74 Pac.

810.

1. Trimle v. Ter. [Ariz.] 71 Pac. 932,

934.

2. People v. Keith. 141 Cal. 686, 75 Pac.

304.

3. Pen. Code. § 283. People v. Haischer,

81 App. Div. [N. Y.] 559. Admissions of de

fendant as to intercourse after date char

ged do not corroborate. People v. Robert

son, 84 N. Y. Supp. 401. Birth of child does

not corroborate as to defendant's guilt. Id.

4. Bigcratt v. People, 30 Colo. 298. 70 Pac.

417; Peckham v. People [Colo.] 75 Pac. 422.

5. State v. Norris [Iowa] 97 N. W. 999.

0. Danley v. State [Tex. Cr. App.] 71 S.

W. 958; Smith v. State [Tex. Cr. App.] 73

S. W. 401; State v. Tuttie. 67 Ohio St. 440, 66

N. E. 524.

7. State v. Norris [lowa] 97 N. W. 999;

State v. Roller, 30 Wash. 692. 71 Pac. 718;

Peckham v. People [Colo.] 75 Pac. 422.

8. Cnddeil v. Slate [Tex. Cr. App.] 70 S.

W. 91. Evidence held sufllcient to show spe

cific intent. Berry v. State [Tex. Cr. App.]

72 S. W. 170: People v. Toutant [Mlch.] 95 N.

W. 541: State v. Snider, 119 Iowa. 15, 91 N. \\'.

762; State v. Mehafliey. 132 N. C. 1062; Rid

dling v. State [Tex. Cr. App.] 77 S. W. 805;

Shular v. State, 160 Ind. 300, 66 N. E. 746;

Coffee v. State [Tex. Cr. App.] 76 S. W. 761;

State v. Neal [Mo.] 76 S. IV. 958. Intent not

shown. Dina v. State [Tex. Cr. App.] 78 S.

W. 229; Sirmons v. State [Tex. Cr. App.] 72

S. W. 395; Coffee v. State [Tex. Cr. App.] 76

S. W. 761; Ross v. State [Tex. Cr. App.] 78

S. W. 503, 514.

9. Question of prosecutrix's age held (or

Jury, notwithstanding her and her mother's

testimony that she was over the age of con

sent. People v. Elco, 131 Mich. 519, 91 N.

W. 755. The corpus deilcti is sufficiently

shown, where the prosecutrix is mentally

incompetent. enciente, the defendant has had

opportunity and admits intercourse. Fred

ericson v. State [Tex. Cr. App.] 70 S. W.

754.

Conviction of nun-nit with intent to rape

supported: Identity of defendant and corpus

delicti held shown. Wilson v. State [Tex.

Cr. App.] 73 S. W. 18.

Conviction of attempted rape held not sup

ported. Ashtord v. State [Miss.] 35 So. 569.

Conviction of rape held not supported: Re

sistance not shown. People v. Feldmnn, 77

App. Div. [N. Y.] 639; Bigcraft v. People. 30

Colo. 298. 70 Pac. 417. Rape by fraud not

shown. Administration of drug. Baidrilige

v. State [Tex. Cr. App.] 74 S. \V. 916.

Conviction of tape on icmnlo under age

of consent held supported: Defendant seen

in act. Price v. State [Tex. Cr. App.] 70 S.

W. 966. Imbecile iemale. Gore v. State

[Ga.] 46 S. E. 671. Conviction sustained

where defendant was connected with oiIense

only by immediate declarations of prose

cutrix, a. child four years old. Kenney v.

State [Tex. Cr. App.] 79 S. W. 817. Corpus

dclictl, age of female. previous chaste char

acter, and presence of defendant. State v.

Hunter, 171 Mo. 435, 71 S. \V. 675. Penetra

tion held shown. State v. Allen. 174 Mo. 689.

74 S. WV. 839. Corpus'delicti proved by cir



2 Uur. Law. 1461RAPE § 2B3.

(§ 2B) 3. Instnwtions.—Instructions, as in all cases, should fairly state

the law applicable to the particular facts," but charges on the weight of the evi

dence should be avoided.11

made by the pleadings and the evidence must be given.12

Instructions presenting all the issues of the case as

Where defendant denies

the intercourse testified to by prosecutrix but does not-deny the assault, it is error

not to instruct on the included of‘fenses,13 but issues not so raised should be

avoided,“ and instructions applicable to phases of the crime which might be in

issue in similar cases, though not in the one on trial, should not be given, though

requested." An instruction purporting to define the crime should state all the

elements of that particular phase of the offense under inquiry, but where there is

cumetantial evidence. Richards v. State

[Neb.] 91 N. W. 878. Corroborating circum

stances with female‘s testimony. People v.

Randall [Mich.] 95 N. IV. 651; State v. Peres.

27 Mont. 358. 71 Fee. 102: State v. Bailey. 31

Wash. 89, 71 Fee. 715; State v. Roller, 30

Wash. 692. 71 Pac. 718; Peckham v. People

[Colo.] 75 Fee. 422. Notwithstanding in

credibility of prosecutrix's testimony as to

nonconsent and resistance. State v. Bebb

[Iowa] 96 N. W. 714. Discussion of age and

respectability of defendant. Richards v.

State [Neb.] 91 N. W. 878. The fact that

conception resulted is not conclusive that

the intercourse was voluntary. State v. Car

penter [Iowa] 98 N. W. 776.

Not supported. Keller v. People. 204 Ill.

604, 68 N. E. 512. Statute of limitations not

avoided. State v. Kunhi. 119 Iowa, 461, 93

N. W. 342. Unsupported evidence of child

held insufficient where circumstances were

improbable and character of child was bad.

Donoghue v. State [Tex. Cr. App.] 79 S. W.

3:09.

10. Instructions as to force. constructive

and actual. Shepherd v. State. 135 Ala. 9.

Instruction relative to conviction on unsup

ported evidence of prosecutrix held a fair

statement of the law. Trimble v. Ter.

[Aria] 71 Pac. 982. 934. The omission to

charge that penetration must be proved be

yond a. reasonable doubt is not error. where

a correct charge on reasonable doubt was

subsequently given. Hill 1!. State [Tex. Cr.

App.] 77 S. W. 808. An instruction failing

to state the rule obtaining Where the prose

cutrix fails or delays to make complaint,

and which excuses such failure is error.

state v. Wolf, 118 Iowa, 564. 92 N. W. 673.

But a charge properly stating the effect

of prompt complaint is proper. Instructions

held not objectionable. People v. Keith, 141

Cal. 686. 76 Pac. 304.

11. Instructions that the Jury should con

sider the reputation and condition in life

of the prosecutrix and defendant in the light

of mitigating the punishment. and that they

should consider the failure of the prosecu

trix to make outcry as affecting her credibil

ity. are properly refused as on the weight

of the evidence. Thomas v. State [Tex. Cr.

App.] 70 S. W. 93. An instruction that

while prosecutrix need not be corroborated.

still the jury should carefully consider her

evidence. is on the weight of the evidence

and properly refused. Knowles v. State

[Tex. Cr. App.] 72 S. W. 398; State v. Tuttle,

67 Ohio St. 440; 66 N. E. 524.

12. IVhere a confession of defendant is

introduced in which he said he tried to ravish

the prosecntrix but could not. instructions

on all the degrees of the offense are re

quired. Reed v. Com., 25 Ky. L. R. 1029, 76

S. W. 838. -

13. State v. Trusty. 118 Iowa. 498, 92 N.

W. 677. Where, as in a prosecution for as

sault with intent to rape. proof of the spe

cific intent is essential, the jury should be

so informed. Caddell v. State [Tex. Cr. App.]

70 S. W. 91: People v. Barker. 137 Cal. 567.

70 Pac. 617. Where the testimony is not

inconsistent with the possibility that limita

tions have run against the crime it is error

not to instruct as to that point. State v.

Kunhi, 119 Iowa. 461. 93 N. W. 342. Where

it appears that prosecutrix weighed 146

pounds and appeared to be past majority, in

structions stating that if she was under the

age of consent. consent was no defense, and

that it was immaterial what defendant be

lieved as to her age are proper. State v.

Scroggs [Iowa] 96 N. W. 723. Where de

fendant's testimony shows consent. instruc

tions as to requisite resistence should be

given. Tyler v. State [Tex. Cr. App.] 79

S. W. 558. An instruction as to the effect

of complaints of prosecutrix should be giv

en without request. State v. Parker [N. C.]

46 S. E. 511.

14. Where the only evidence is that of

prosecutrix, and she denies penetration, in

structions authorizing a conviction of rape

are error. Ashford v. State, 81 Miss. 414.

Instruction as to assault if defendant was

frightened away before accomplishing pur

pose, error where there was no evidence to

that effect. Suggs v. State [Tex. Cr. App.]

79 S. W. 307.

15. An instruction that the assault must

be made with the specific intent to rape is

not applicable where the issue is rape.

Thomas v. State [Tex. Cr. App.] 70 . W. 93.

Especially where the prosecutrix was under

the age of consent. Smitt v. State [Tex. Cr.

App.] 73 S. IV. 401. Where there is no pre

tence that the crime was committed by

threats or fraud no instruction on that phase

of the law is required. Reyna v. State [Tex.

Cr. App.] 75 S. W. 25. And where the evi

dence and circumstances show that prose

cutrix resisted to the uttermost no charge On

feigned resistance is required. Leach v.

State [Tex. Cr. App.] 77 S. W. 220. Where

actual penetration was shown beyond doubt

and defendant denies any character of in

jury on prosecutrix. a charge on aggravated

assault is not required. Hill v. State [Tex.

Cr. App.] 77 S. IV. 808; Welborn v. State, 116

Ga. 522. And where prosecutrix was under

age and consented, the only issue was rape

vel non, not assault or assault and bat

tery. State v. King, 117 Iowa, 484, 91 N.

W. 768. Where prosecutrix testified to facts

constituting rape or assault with intent to
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no question as to the existence of an element, particular attention need not be

called to it."

(§ 2B) 4. Trial and punishment—Where there are two degrees of rape and

the information contained no averments showing the higher degree, the verdict

need not find the degree}7

A judgment of guilty of “statutory rape” is invalid on a conviction of carnally

knowing a female under 18 years of age intrusted to defendant’s care."

The highest penalty for rape in Texas is death," but the penalty cannot be

imposed on one under 17 years of age.”

In Illinois the punishment may be any term of imprisonment from one year

to life. The parole act merely suspended the operation of the prior law, and on

the subsequent withdrawal of the crime of rape from the parole law, the prior

law again became efiective.n

REAL PROPERTY.

l 1. Nature and Definition (1482).

I I. Estates and Interest. (1462).

§ 1. Nature and definition—Land includes the soil of the earth and every

thing attached thereto, whether by the course of nature or the hand of man,” but

not every structure in the soil is attached.“ Ownership therein is not confined to

its surface, but extends indefinitely upward and downward." A house, or the

upper stories of a house, may be either realty or personalty, its character in this

regard being determined by the circumstances of the case and the intention of the

§ 3. Acquisition and Loss of Property In

Land (1464).

parties."

§ 2. Estates and interests—Franchises relating to land or necessarily in

volving its use,20 and the right to shoot and fish on certain land are an interest in

rape, and defendant denied an assault of

any kind. there was no occasion for a charge

on assault and battery or simple assault.

State v. Bailey, 31 Wash. 89, 71 Pac. 716.

Definition of common law rape on trial for

statutory rape is harmless where jury were

restricted to offense charged. Bryant v.

State [Tex. Cr. App.] 79 S. W. 554.

18. As that prosecutrix was not defend

ant's wife. Hill v. State [Tex. Cr. App.]

'17 S. W. 808.

17. State v. Hayes [5. D.] 96 N. W. 296.

18. State v. Hesterly [Mo.] 76 S. W. 985.

10. Thompson v. State [Tex. Cr. App.] 74

S. W. 914; Reyna v. State [Tex. Cr. App.]

75 S. W. 25.

20. Thompson v. State [Tex. Cr. App.] 74

S. W. 914.

21. People v. Murphy, 202 Ill. 493, 67 N.

E. 226.

22. Madison v. Madison, 206 Ill. 534, 69

N. E. 625. The laws of California define

land as the solid material of the earth and

distinguish between it and real property

[Civ. Code, §§ 658-660. 662]. Mt. Carmel

Fruit Co. v. Webster, 140 Cal. 183, 73 Pac.

826. A severance is necessary to make a

building personalty. Beeler v. C. C. Mercan

tile Co. [Idaho] 70 Pac. 943. After a sever

ance of timber, it does not pass with the

land. Price & Baker Co. v. Madison [3. D.]

95 N. W. 938.

28. Pipes laid in the soil and meters at

tached to them by platters to serve water

to lot owners. Milrooney v. Obear, 171 M0.

618. 71 S. W. 1019.

See Fixtures, 2 Curr. Law, p. 9.

24. Madison v. Madison. 208 Ill. 534, 89 N.

E. 625.

25. Madison v. Madison. 206 III. 534. 69

N. E. 625. In determining the character or

kind of property. all the facts and circum

stances surrounding the transaction, includ

ing the intention of the parties. the Bill“

and kind of the building, the manner in

which it is attached to the realty, and

whether or not it can be removed without

injury to the fee. must be taken into con

sideration. Id. The first story of a. brick

building was constructed by the owner of

the land and the second by an opera house

association. The owner of the land later

conveyed to the association, by a deed with

out reservation or limitation, all his interesi

in the second story. No time was stated

when the right of the grantee should expire.

and there was no provision allowing the

owner of the second story to remove it.

I-ield. thin the second story was real es

tate. Id.

20. A franchise to operate a street rail

road on a certain street is real estate. both

by common law and statute. A grant or

such right has no relation to the company's

corporate franchise and is not a. franchise

in the sense that it cannot be abandoned

by agreement with the property owners

and the city. without the consent of the

state [Laws N. Y. 1899, p. 1589, c. 712]

Thompson v. Schenectady R. Co., 124 Fed

274.
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the soil and not mere easements.” A leasehold estate inland for a term of years

If. One having such right may maintain

an action in trespass. under a statute [V. S.

4626], prohibiting the entry on land for

purposes of hunting and fishing without the

consent of the owner, even though he is

not the owner of the fee. Payne v. Sheets,

75 Vt. 335.

NOTE. Incorporell rights which are real

property. Franchises:

A franchise is in England defined as “a

royal privilege or branch of the king's pre

rogative, subsisting in the hands of a sub

ject" (2‘ Bl. Comm. 37): and in this coun

try as "a special privilege conferred by

the government upon an individual or cor

poration, which does not belong to citizens

of the country generally by common right"

(Bank of Augusta v. Earle, 13 Pet. [U. 8.]

519, 595).

Franchises, then, are neither land, nor, ex

cept perhaps in exceptional cases, rights as

to the use or profits of anoiher's land. since

rights of this character cannot be created

by governmental act, as franchises are cre

ated. They are. however, said by Black

stone to be incorporeai hereditaments' of a

"real" nature, and such seems to be the

law in England at the present day (Reg.

v. Cambrian Ry. Co., L. R. 6 Q. B. 427),

and they have been quite frequently so re

garded in this country (3 Kent, Comm.

457: Alexandria Canal, etc.. Co. v. District

of Columbia. 5 Mackey (D. C.] 376; Gibbs v.

Drew, 16 Fla. 147; Tuckahoe Canal Co. v.

Tuckahoe 8: J. R. R. Co., 11 Leigh [Va] 42,

76; Sellers v. Union Lumbering Co., 39 Wis.

527; Phalen v. Commonwealth, 1 Rob. [Va]

713: and see post. note 30).

The question, then, naturally arises, why

rights of this character, which are not land

nor rights therein. should be associated with

land in the quality of heritability involved

in the word “hereditament,” or should be

regarded as things real. and not as things

personal. The reason for this assimilation

of franchises to land seems to lie in the

fact that whatever may be the nature of

franchises at the present day, in former

times in England they were always exercis

able within the limits of lands held by their

owners. or at least were exercisable at a

particular place. or within certain territori

al limits, and accordingly, with other things

of an incorporenl nature, were regarded as

in the nature of land.

The franchises which were of the greatest

importance in mediaeval times possessed this

element of locality to a decided extent, be

ing generally rights granted to the great

feudal landholders to exercise judicial or

governmental powers within the limits of

the land held by them of the crown, or sim

ilar rights granted to the members of a

particular borough community (see 1 Pol

lock &. Maitland, Hist. Eng. Law, 574, 642);

or quite frequently they involved the right

of hunting in a particular district (see 2 Bl.

Comm. 37 et seq.; 3 Cruise, Dig. tit. 27, §§

1-31). “The principal franchises are (l)

liberties to hold courts; (2) grants of Jura.

Regalia and Counties Palatine; (3) grants

of forest courts; (4) liberty to make a park;

(5) the right of freewarren; (6) to have the

goods of felons, etc.'; (7) to have waifs and

strays; (8) to hold a fair or market; (9) to

keep a ferry." Elphinstone. Interpretation

of Deeds, 581.

The same local quality attaches to fran

chises to maintain a. ferry at a particular

point, and charge tolls for the use thereof.

which have been in this country, as well as

in England, regarded as real hereditaments

(Dundy v. Chambers, 23 Ill. 369; Gunterman

v. People, 138 Ill. 518: Bowman v. Wathen.

2 McLean, 876, Fed. Cas. No. 1,740; Reg, \'.

Cambrian Ry. Co., L. R. 6 Q. B. 422). In

this country. the statute quite frequently

provides that a ferry franchise shall be

granted only to a riparian proprietor, and

in such cases it is an incorporeal heredita

ment, which will descend with or pass with

a devise or deed of the land of such pro

prietor (Haynes v. Wells, 26 Ark, 464; Trus

tees of Maysville v. Boon, 2 J. J. Marsh.

[Ky.] 224; Lewis v. Town of Gainesville. 7

Ala. 85). unless the riparian proprietor

grants this right of maintaining the ferry

to another, which it has been decided he

may do (Bowman v. Wathen, 2 McLean, 376.

Fed. Gas. No. 1,740. But see Haynes v.

Wells, 26 Ark. 464).

In like manner, locality may be said to

attach to a franchise to maintain a toll

bridge. Eniield Toll Bridge Co. v. Hartford

& New Haven R. Co., 17 Conn. 40, 60.

The most usual franchise at the present

time is the right to exist as or form a cor

poration; a character of right which is some

times spoken of as vested in the corporation

itself, and sometimes as vested in the in

dividuals composing the corporation (see 2

Morawetz, Priv. Corp. i 923 et seq.; Fietsan

v. Hay, 122 Ill. 293; Memphis & Little Rock

R. Co. v. Railroad Commissioners, 112 U.

S. 609; Pierce v. Emery, 32 N. H. 507; Evans

vv Philadelphia Club, 50 Pa. St. 107). Such

franchises have been stated to be heredita

ments (2 Bl. Comm. 37; Price v. Price’s

Heirs, 6 Dana [Ky.] 107; Tuckahoe Canal

Co. v. Tuckahoe & J. R. R. Co., 11 Leigh

[Va.] 42, 76), but there seems to be some

impropriety in so classifying them, since, as

remarked by Chancellor Kent, "they have

no inheritable quality, inasmuch as a cor

poration, in cases where there is no ex

press limitation to its continuance by char

ter, is supposed never to die, but to be

clothed with a kind of“ legal immortality"

(3 Kent, Comm. 450; and see State v. Georgia

Medical Soc., 38 Ga. 608, 626, to the effect

that such a franchise is not a hereditament).

Furthermore. it may be said of franchises

of this character, as of others. that, when

granted only for a limited number of years.

as is the custom in this country at the pres

ent day, they cannot be regarded as heredita

ments, or “real” things in any way, they

lacking the element of perpetuity necessary

for this purpose. (So it was held that a

ferry franchise granted for a definite num

ber of years passed to the personal repre

sentatives of the grantee. Lippencott v.

Allauder, 27 Iowa, 460.)

Annuities: It is well settled in England,

that if, by the terms of its creation, an an

nuity is granted to one "and his heirs," it

will pass on the grantee‘s death, like real

property, to his heirs. and not to his execu

tors (Co. Litt. 2a; Stafford v. Buckley, 2 Ves.

Sr. 170; Turner v. Turner. Amb. 776). An an

nuity so limited is known as a “personal

hereditament." See Challis. Real Prop. 40;

Am. Law Mag. 68. If not limited to the

heirs, it passes to the executor, as other

personal property does. Taylor v. Martin

dale, 12 Sim. 158; Parsons v. Parsons, L. R.

8 Eq. 260.

For other purposes it is regarded as
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is an interest in the land.“ Such estates, however, are generally levied upon as

personalty, but statutes in some states provide that they are to be treated as realty

for such purposes.” A ground rent is an estate of inheritance in the rent of lands

and a freehold estate.”o A right of entry for condition broken is an estate in ex

pectancy which is transferable.“l The interest of an Indian, possessing lands of

an Indian nation, is an interest in or concerning lands within the meaning of the

statute of frauds, whether the interest is real estate or a chattel real." A convey

ance of a water right by an entryman is not a conveyance of land within the pro

hibition of the United States homestead laws.” Estates in fee tail general are by

statute, in some states, resolved into estates in fee simple.“ The rule in Shelley’s

case applies whenever the limitation over is to persons intended to take as 'heirs.’5

When the technical words to create an estate tail in land are used, to wit, “heirs

of the body,” and nothing appears to show that they were not used with that in

tent, they create an estate tail." When a lesser estate comes into the holder of a

greater one, merger takes place," but merger will not carry with the land that

which by agreement is a movable attached to the lesser estate."

§ 3. Acquisition and loss of property in land—Land is acquired and divested

either by “descent,” which is the devolution of title on an intestacy,” or by “pur

chase,”‘° which includes every transmutation of title by will,“ gift," adverse pos

session or prescription," as well as by actual purchase.

personal property. Aubln v. Daly, 4 Barn. &

Aid. 59. 1 Gray‘s C115. 2; Radburn v. Jarvis.

3 Beav. 450.

Corporate stock: In some early cases in

England, as well as in this country. it was

held that each stockholder in a corporation

had an estate in the corporate properly.

and that consequently, it that property was

real, his share was also realty. Buekeridge

v. Ingram. 2 Ves. Jr. 652: Price v. Price's

Heirs. 6 Dana. [K32] 107; Welles v. Cowles, 2

Conn. 567. In other and later cases the

stockholder has rightly been regarded as

having only a right of action for his share

of the profits as dividends. and it may now

he considered as settled that corporate stock

is personal. and not real. property. Johns v.

Johns, 1 Ohio St. 850. Finch‘s Cas. 14; Rue

sell v. Temple. 3 Dane's Abr. 108; Saup v.

Morgan, 108 Ill. 326; Blight v. Brent. 2

You-nge & C. 268. 294; Bradley v. Holds

worth. 3 Mees. & W. 422; Lindley. Companies

[5th Ed.] 451; Cook, Copporations [4th Ed.]

! 12.

Summary of conclullonsz Summarizing.

then, the results of our inquiry into the no.

ture of incorporeal things real. we find that

the only things of this nature recognized

in this country are rights as to the use or

profits of another's land. and franchises, or

certain classes of franchises. and consequent

ly these together with land and things an

nexed thereto (corporeal things real). are

alone the subjects of real property.

—I"rom 1 Tiffany Real Property. § 6, p.

9. et seq.

28. Reliley v. Anderson. 33 Wash. 58, 73

Fee. 799.

20. An interest in land under statutes of

Wash. [2 Bali. Ann. Codes & St. 5 5274].

Reilley v. Anderson. 33 Wash. 58. 78 Pac.

799. A leasehold of real estate is not the

subject or an action of trovcr. Goldschmldt

v. Maier. 140 Cal. xvii, 73 Pac. 984.

80. Mchmmon v. Cooper, 69 Ohio St.

868. 09 N. E. 658. It is a right to and interest

in the lands within the meaning of statutes

relating to descent and distribution [Ohio

Rev. 8!. 1592, i! 4168. 4159]. Id.

31. Bouvier v. Baltimore & N. Y. R. Co..

67 N. J. Law, 281.

32. Rowe v. Henderson [Ind. T.] 76 S.

W. 250.

38. Rev. St. U. S. fl 2290, 2291 (U. S. Compv

St. 1901. pp. 1389. 1390): Cal. Clv. Code. §§ 658

660, 662. Mt. Carmel Fruit Co. v. Webster.

140 Cal. 183. 73 Pac. 826.

34. P. L. 368. Piler v. Locke, 205 Pa. 616.

A devise to one for and during her natural

life and at her death to her children or

issue in fee simple creates in her an estate

in fee tail general. resolved by statute into

an estate in ice simple. Id.

85. Statutes in some states provide that

the rule in Shelley's case shall not embrace

estate's tail. The statute oi.‘ Rhode Island

(Gen. Laws 1896. c. 202, § 6). providing that

when lands are devised to one for life and

after his death to his “heirs” in fee. the

first taker will have rm estate for life. with

remainder in tee to his heirs. does not em

brace estates tail. In re Tliilnghast'e Ac

count [R. 1.] 55 Atl. 879.

80. Under laws of Rhode Island (Gen.

Laws 1896. c. 202. § 21). it is sufficient to

use the words “in tall" or “heirs of the

body." In re Tillinghast'e Account [12. I.]

55 Atl. 879.

37. See Tiffany. Real Prop.. Vol. I. Q 82.

p. 76. Power is merged in fee which is cast

on donee by the falling in of a limitation.

“'nrd v. Stanard. 83 App. Div. [N. Y.] 386.

An analogous rule works the merger of a

mortgage lien into the ownership where thev

concur in one person. See Mortgages. l 1!.

2 Curr. Law. p. 922.

38. House built on leased land with right

of removal. Sweet v. Henry. 175 N. Y. 268.

6'! N. E. 574.

89. Descent and Distribution. 1 Curr. Law.

p. 922.

40. Vendor and Purchaser.

4!. Wills.

42. Gifts. 2 Curr. Law, p. 140.

43. Adverse Possession. 1 Curr. Lew. p.

30; Easements (by prescription), 1 Curr. an.

p. 962.
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RECEIVERS.

§ 4. Administration nnd Management oi'

the Property (1472).

A. Authority and

(1472).

B. Payment of Claims Against Receiver

or Property (1474).

C. Sales by Receiver (1476).

D. Actions by and Against Receivers

l 1. Nntnre, Grounds. and Subject of Re

ecivmlip (1465).

§ 2. Appointment. (lunliflcntion, nnd Ten

ure oi Receivers (1408).

A. Proceedings for Appointment

Qualification (1468).

B. Who May be Appointed (1469).

C. Tenure 0t Receiver (1470).

Powers in General

and

5 3. Title and Rights in nnd Pollen-ion (1477).

oi the Property (1470). i 5. Accounting by Receivers (1478).

A. Title in General (1470). § 8. Compensation 0! Receivers (1470).

§ 7. Liabilities and Actions on Receiver

ship Bonds (1480).

§ 8. Foreign and

(1480).

B. Rights as Between Receivers, Claim

ants or Lienors (1471).

C. Possession and Restitution (1472). Ancillary Receivers

§ 1. Nature, grounds, and subjects of rccei-rership.“-—Recci\'crship being.r

purely an ancillary remedy, the suit cannot be maintained solely for that pur

pose,“ and intervention merely for the purpose of obtaining the appointment of a

receiver in a suit which does not seek such appointment will not be allowed."

The appointment may be made under petition in a suit in aid of the pending

suit to recover the property." Right to an injunction will not justify the appoint

ment.“ A receiver will not be appointed where ordinary legal remedies are

effective, insolvency of defendant being generally prerequisite.“ Right to collect

rents and profits is not sufficient to prevent appointment,“o nor is sequestration

proceedings an adequate remedy,“ nor will one be appointed where the appoint

ment will not prevent the injury complained of." Where an injunction will

remedy the evil 9. receiver will not be appointed.” Where the complainant has been

guilty of laches he cannot maintain a suit in equity for a receiver.“ Insolvency.“

44. Appointment in bankruptcy proceed

ings, see Bankruptcy, 1 Curr. Law, p. 311,

and in proceedings for dissolution or on

insolvency of corporations. see Corporations,

1 Curr. Law, p. 710.

45. Vila. v. Grand Island Elec. Light, I.

& C. 8. Co. [Neb.] 94 N. W. 136; Id. 97 N.

XV. 613. Action held one at common law

for money only and receivership refused.

Veit v. Collins, 39 Misc. [N. Y.] ,39. An order

of a district court appointing a receiver

in an action where such relief is the only

relief sought will be vacated for want of

authority in such court to make the same.

Mann v. German-American Inv. Co. [Neb.]

97 N. W. 600.

M Hardy v. Abbott [Tcx. Civ. App.] 73

S. W. 1079.

47. Troughber v. Akin, 109 Tenn. 451, 73

S. W. 118.

48. Suit concerning conflicting

Freer v. Davis. 52 W. Va. 35.

49. A court of equity will not appoint

a receiver where there is an adequate rem

-edy at law. Action for receiver of a. "col

ony" company. held plaintiff could get pos

session ot and title to lands by an action

0! trespass to try title. American Tribune

N. C. Co. v. Schiller [Tex. Civ. App.] 79

titles.

S. W. 370. Creditors must have exhausted

their legal remedies. Executions might

have been levied but were not. Barnesvilie

Mfg. Co. v. Schofield’s Sons Co., 118 Ga.

664.

50. Of a receiver to collect and apply

the same and keep the property in repair.

it appearing that the rents accruing under

an outstanding lease are insufllcient for this

purpose. De Benera. v. Frost [Tex Civ.

App.] 77 S. W. 637. Invalidity of lease, in

that it is not binding on the lessee. does

not bar the right of a. mortgage creditor

to have a. receiver appointed to collect and

apply to his debts the rents and profits

thereof. Id.

51. Sequestration proceedings under Rev.

St. 1895, arts. 4873, 4882, is not such an ade

quate remedy as to render appointment

unnecessary. De Benera v. Frost [Tex. Civ.

App.] 77 S. W. 637.

52. That the remedy of sequestration

would not prevent threatened sale is no

ground for appointment where such ap

pointment would not prevent the sale. Amer

ican Tribune N. C. Co. v. Schuler [Tex. Civ.

App.] 79 S. W. 370. Where appointment

would not prevent forfeiture of lands no

ground is stated. Id.

58. Devine v. Frankford S. & F. Co., 205

Pa. 114.

54. Vendor allowed property to go to

waste and ruin, sold it. held could not have

a receives appointed for vendee. Johnson

v. McKinnon [Fla.] 34 So. 272.

55. Appointment of receiver held proper

where the partner who had purchased the

interests 0! the retiring partner contracted

debts in the name of the firm in violation

of the contract of sale, and where the re

maining partner was insolvent. Joselove v.

Bohrman [Ga.] 45 S. E. 982. Where the

sole purpose of the suit is to collect a debt.

in the absence of an allegation of insolvency

or lack of property subject to execution, the

appointment will not be made. Joseph Dry

Goods Co. v. Hecht [C. C. A.] 120 Fed. 780.

A receiver will be appointed for an insol

vent corporation at the suit of a creditor
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That the defendant was removing the property beyond the jurisdiction of the

court,“ and in suits to enforce liens, insufficiency of the security together with

insolvency of the defendant," excepting suits to foreclose tax liens,“ or where there

is danger of irreparable injury to the property involved if left in defendant’s

possession,“ and ordinary grounds for the appointment of a receiver, as where

defendants, having no interest in the land, are in possession, making crops thereon,

and are insolvent,“o or collecting and dissipating rents,‘u letting the property go

to ruin,” and particularly when it is security for a debt.“ Mere mismanage

ment by corporate officers, no irreparable injury being threatened, will not justify

the appointment,“ nor will mere deterioration in the value of property.“

where there is no one to collect the assets

and apply them to the payment of the cred

itors. Officers had attempted to sell and

empower others as officers. had been ousted

by quo warranto, receiver had been appoint

ed and removed but held the assets as a.

temporary trustee. Youree v. Home Town

M. Ins. Co. [No.1 79 S. W. 175. In a suit

for the appointment of a receiver of an in

solvent corporation and a full and final ad

ministration of its assets. the amount of

the matter in dispute is determined by the

value of the property to the administrator.

So determining the amount involved in the

controversy as a jurisdictional fact. Jones

v. Mut. Fidelity Co., 123 Fed. 606. Insol

vency. coupled with gross mismanagement

of a corporation's affairs by its board of di

rectors whose positive misconduct amounts

to a breech of trust, is sufficient to justify

the appointment of a receiver by a court of

equity independent of any statutory authori

ty. U. S. Shipbuilding Co. v. Conklin [C.

C. A.] 128 Fed. 132. In the absence of statu

tory regulations unsecured creditors at law.

who have not reduced their claims to judg

ment cannot, solely on the ground of in

solvency, successfully maintain a suit for

the appointment of a. receiver [Construing

19 Laws Del. 0. 181]. Jones v. Mut. Fidelity

Co.. 123 Fed. 508. A creditor is entitled to

have a receiver appointed for an insolvent

corporation before he has reduced his claim

to judgment and procured a return of nulla

bona. where the assets will probably be lost

or fraudulently disposed of by improvident

or corrupt officials, and the creditor has no

adequate remedy at law. Ky. R. & B. Ass‘n

v. Galbreaith, 25 Ky. L. R. 1212, 77 S. W.

371.

56.

in the property.

119 Fed. 130.

57. Proof of insolvency is not absolutely

necessary under code Q 266 in mortgage

foreclosure. Johnson 1. Young [Neb.] 95

N. W. 497. Mortgage lien. Robertson v.

Ostrom [Neb.] 95 N. W. 469. Liens to the

extent of $1.000 do not justify receivership

for saw-mill, eight miles of railroad and

their equipments and 60.000 acres of land.

First Nat. Bank v. Kirkby, 43 Fla. 376.

58. Walker v. Fitzgerald [Neb.] 95 N. W.

32; Fink v. Montgomery [Ind.] 68 N. E. 1010;

Levin v. Florsheim & Co.. 161 Ind. 467, 68 N.

E. 1026.

50. That the defendant is drilling the

land for oil without allegation of insolvency

or special circumstances is not sufficient to

warrant the appointment. Freer v. Davis,

52 W. Va. 85.

60. Goodwynne v. Belierby. 116 Ga. 901.

Plaintiff claiming one half interest

Clark v. Brown [C. C. A.]

Are

61. Vizard v. Moody. 117 Ga. 67. Holding

land without right and collecting rents and

profits will justify appointment pending

ejectment. Whyte v. Spransy. 19 App. D. C.

450.

82. Allegations in a complaint by s. cred

itor of a telephone company that the latter

has discontinued business and left its wires.

poles. instruments. etc.. to go to ruin. and

that no effort was being made to care for

it property or attend to its business, and

that no provision was being made to pay

either the interest or principal of plaintiff's

mortgage, and that the board of trustees

could not hold a legal meeting nor agree

upon the management of its affairs. Held.

sufficient to justify the appointment of a

receiver. Fernald v. Spokane & B. C. Tel. 8:

'1‘. Co., 81 Wash. 672, 72 Pac. 462. Appoint

ment to care for property in suit between

heirs to set aside conveyances by ancestor.

held improperly made where there was no

allegation that the property was being

wasted or improperly dealt with. Johnston

v. Lippert. 96 Md. 584. Where threatened

destruction is denied with evidence of equal

weight the appointment is unauthorized.

Alleged threats by out-going tenant to de

stroy crop denied by him. held appointment

unauthorized. Horn v. Bohn. 96 Md. 8. Al

legations insufficient under code §§ 2710.

2721. to justify appointment at instance of

unsecured creditors. Reynolds & H. Estate

Mortg. Co. v. Kingsbcry. 118 Ga. 254.

03. That debtor is about to.do away with

creditor's security is sufficient to justify the

appointment. Troughber v. Akin, 109 Tenn.

451. 73 S. W. 118. Under Civ. Code Proc. Q

298. giving a father having a lien on land the

right to have a. receiver appointed. where

the property is in danger of being material

ly injured, appointment to restrain cutting

on timber land and excluding land in culti~

vation held proper. Dupoyster v. Ft. Jef~

ferson Imp. Co., 24 Ky. L. R. 1782. 72 8. TV.

268.

64. The fact that the board of directors

exceeded their authority in making a lease.

no other violation of duty or mismanage

ment of the property being shown. is not

sufficient to obtain the appointment of a re

ceiver. New Albany Waterworks v. Louis

ville Banking Co. [C. C. A.] 122 Fed. 776.

That directors hold over without an elec

tion. vote themselves salaries and compen

sation to others for services that were to

be rendered free. does not justify the ap

pointment of a receiver. Ala. C. & Coke Co.

v. Shaekleford. 137 Ala. 224. A complaint

by a stockholder of a corporation asking

for a receiver, alleging that the secretary

and treasurer had concealed and refused
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ceiver will not be appointed to redeem property from a tax sale,” nor does liquida

tion of corporation constitute ground." That a corporation is not as prosperous

as expected is no ground for the appointment of a receiver.“ If the mortgage

pledges the rents and profits, a receiver pendente lite is proper without a showing

of inadequacy of the security," otherwise where the mortgagee is not entitled to

the rents, and the mortgagor is not insolvent, nor the security inadequate."

Under proper facts the appointment may be made in partition,11 and where a

eo-tenant’s interest is disputed, a receiver of his share of the profits may be ap—

pointed \\'hen necessary for the protection of all the parties."

While homestead property is not generally subject to receivership," if it is

divisible the appointment may be made for the non-exempt part.“

In the absence of express statute, a receiver of corporate property cannot be

appointed on grounds which would not be sufiicient were the owner a natural per

son."

Appointment is generally discretionary," and will be reviewed only in case of

gross abuse of discretion."

The extension of receivership to cover other property is within the court’s dis‘

cretion." In order to obtain the appointment of a receiver a party must have an

interest in the property." In the absence of statutory authority, a receiver cannot

be appointed for corporate bodies on the application of private parties.“ And it

must be reasonably necessary to protect such party’s rights,"1 but a receiver cannot

be appointed at the instance of a mere mortgagee for property not covered by the

plaintifl. the president. access to the books.

etc.. not alleging fraud or mismanagement

by any other officers or of the directors. or

that the directors had been requested to

institute 'any proceeding for the relief of

the corporation. does not state a cause of

action. Fallon v. U. 8. Directory Co.. 86

App. Div. [N. Y.] 29.

65. Kelly v. Steele [Idaho] 72 Fee. 887.

06. Torrence v. Shedd. 202 Ill. 498, 67 N.

E. 168.

67. The liquidation of a corporation un

der 6 13 of c. 66 ot the Gen. St. or Ky. as

amended by i 561 of the Ky. Statutes does

not constitute a ground for the appointment

of a receiver at the instance of a dissenting

minority stockholder. Knott v. Evening

Post Co.. 124 Fed. 342.

08~ Had to pay more for lands and sales

were not as rapid as expected. American

Tribune N. C. Co. v. Schuler [Tex. Civ. App.]

79 S. W. 370.

69. Sage v. Mendelson. 89 App. Div. [N.

Y.] 137; Ball v. Marske, 202 Ill. 31. 66 N. E.

845. This is allowed by Rev. St. 1895, art.

1465, § 2. De Benera. v. Frost [Tex. Civ.

App.] 77 S. W. 637.

1'0. Greenwood L. 6: G. Ass‘n v. Childs [S.

C.] 45 S. E. 167.

71. Mesnager v. De Leonis. 140 Cal. 402.

73 Pac. 1052.

72. Mining property. Heinze v. Butte &

B. Consol. Min. Co. [C. C. A.] 126 Fed. 1.

73. In mortgage foreclosure. Johnson v.

Young [Neb.] 95 N. W. 497.

74. Sanford v. Anderson [Neb.] 95 N. W.

632.

75. Vila y. Grand Island Elec. L.. I. 8:

C. S. C0. [Neb.] 94 N. W. 136. Equitable or

statutory grounds must exist to Justify the

appointment. consent of the parties without

the consent of stockholders is not sufficient.

Id.

76. St. Louis, V. & 'I‘. H. R. Co. v. Van~

dalia. 103 Ill. App. 363. Where defendant

in divorce suit is worth $75,000 to 580.000.

held abuse of discretion to appoint receiver

for his property to secure alimony. where

he has paid all sums ordered and been en

joined from deeding his property. Got! v.

Goff [W. V8.1 46 S. E. 177. Insufficiency of

security for mortgage. held. discretion did not

appear to be abused. McKenzie v. Beau

mont [Neb.] 97 N. W. 225. '

77. Briggs v. Neal [C. C. A.] 120 Fed.

224. Unless it appears to have been im

providentiy made. Insolvent corporation.

U. S. Shipbuilding Co. v. Conklin [C. C. A.]

126 Fed. 132.

78. Extension of receivership of cotan

ant's share of ore from mine to the entire

property, under the facts held proper.

Heinze v. Butte & B. Consol. Min. Co. [C.

C. A.] 126 Fed. 1.

70. Lemker v. Kalberlah',

445.

80. Vila v. Grand Island Eiec. L.. I. & C. S

Co. [Neb.] 97 N. W. 613. The holder of a

contract. purporting to be for the purchase

and sale of a diamond. issued by what is

commonly called a. “tontine company," is

not a stockholder in such company, and

hence not entitled to secure the appointment

0! a. receiver. Mann v. German-American

Inv. Co. [Neb.] 97 N. W. 600.

81. American Tribune N. C. Co. v. Schuler

[Tex. Civ. App.] 79 S. W. 370-, Le Brantz

v. Conklin. 39 Misc. [N. Y.] 715; Temker v.

Kalberlah, 105 Ill. App. 445. Whether a. re

ceiver will be appointed to take the place

of a temporary administrator in order to

bring him under the direct control of the

court, quaere. Le Brantz v. Conklin. 39

Misc. [N. Y.] 715.

105 Ill. App.
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mortgage," nor where the creditor applying is protected." On an interlocutory

judgment for an accounting of a party’s share in a transaction, it is not neces

sary to appoint a receiver to protect his rights.“ Where an action is brought

against a company, and a second company is formed to take the place of the first.

and does in fact do so, it is unnecessary to bring a new action against the second

company in order to appoint a receiver therefor,“ and equity may, in lieu of ap

pointment, accept a bond from defendant conditioned for the full performance of

the final decree, and render judgment thereon for the amount of the recovery,“

and if the appointment would occasion loss to both parties the discretion is properly

exercised." Order appointing receiver will not be reversed where it would result

in further litigation.“ A temporary receiver may be appointed on the death of

the original appointee." A temporary receivership will be continued until final

hearing, where the facts are strongly in favor of plaintiff’s equity.0°

§ 2. Appointment, qualification, and tenure of receivers." A. Proceedings

for appointment and qualification.—Courts of one state may,‘when necessary for the

protection of the stockholders or creditors of the corporation, appoint a receiver for

the property of a foreign corporation in the said state." Under certain circum

stances federal courts may appoint receivers under state statutes." The applica

tion cannot be made until the action is commenced,“ and it must be made before

the court where the action is triable." The court first making the appointment

has exclusive jurisdiction,M and after appointment of a receiver of all the debtor’s

property, and while the order is in full effect, a second appointment cannot be

had.‘’7 An ex parte temporary appointment may be made," but only under impe

82. Vila v. Grand Island Eiec. L. I. & 92- General allegations of misconduct on

C 8 Co. [Nah] 94 N_ W. 136_ the part of the directors or officers is not

sa Where enough money is deposited in sufficient. Phillips v. Sonora Copper Co. 90

court in Day a creditor's claim. St. John App. Div. [N. Y.] 140. '

\vood_“rorkjng Co. v. Smith. 82 App- Div- 93. Under the rule that a. new equitable

[N. Y.] 348. right created by a state statute may be en

84. If necessary it can be made in final forced in a federal court where it can be

,iilltilgifsignt. Spier v. Hyde. 92 APP- Di“ [N- done in conformity with the pleadings and

'_ _ practice in equit , the rl ht85. La Junta & L. Canal Co. v. Hess New Jersey Stiltlilte (Revigsiongi‘égg, Ztiilse

[0010.] 71 Fee. 415. H 65. 66) to have a receiver appointed may

80. Twin City Power CO- V- Barrett [C- be enforced by mortgage bondholders and

C. A.) 126 FQd- 3025 Cary 13ml "- Baum“ stockholders of an insolvent corporation

-i,‘onst. CO-. 126 Fea- 584- C069 Cl“ Pmc' where such court has jurisdiction by reason,

§ 715 providing that a. receiver GDDOIY'Ited of diversity of citizenship and the value in

in an action or a special proceeding shall file dispute. U. s. Shipbuilding Co v Conkli
:1. bond is applicable to a. receiver appointed, [Q C, A_] 126 Fed_ 131 ' ' n

to take charge of the personal property 0
I 04. And the order is n .n hUSI-mnd “gain” “hem 8' indgmem for oral understanding bettfeterinltghtifgcibyail:

. S ies,£_ll?ngu:g? recovered In re p 86 Judge that it shall not take effect until after

87. Partnership accounting. Cary Bros. cGommencemem or the “no” POD!) V- D11le

v. Dalhoi‘f Const. Co., 126 Ft'd. 584. °1d Min- (30- [Utah] 74 Fee. 426. A court

88. Order not brought on for review un- has no Jurismc‘mn ‘0 flunk" a receiver on

til hearing of main case on appeal. Sheldon 3' mere petition “Ot demanding a mimey

judgment. nor any other 1e 8.1 or it llv. Parker [Nob-l 95 N- W- 1015- g equ a‘e

remedy. when presented without the i‘lll' . d N t. . HR
568?;tlcg'is4s.“ on v secon a Bank [conn 1 of a complaint or the issuance of a summons

or any other process. Winona. W. E. & S

B. Traction Co. v. Collins [Ind.] 69 N. E.

998. An ex parte appointment before the

filing of the petition is irregular. But no

051 will be continued until final hearing, the mm on to vacate havmg been made' and the

facts being strongly in favor of plaintiffs property having been subjected. the court

equity. Frazier v' Brewer. 52 “,_ Va_ 306' refused to reverse. Scott v. Cox, 80 Tex.

9|. In Kentucky 9. police Judge in a town Clv‘ App' 190' 70 S' w' 802'

0f the sixth class has no power to appoint 95. Knickerbocker Trust Co. v. Oneonta.

a receiver tor properly 0! one brqngmg an C. d: R. S. R. Co.. 41 Misc. [N. Y.] 204.

action of forcible detainer. judgment being 90. McKay v. Van Kleeck [Mich.] 94 N.

tor the defendant. Reed v. Taylor [Ky.] 78 ‘W- 367

s_ w_ 892_ l 97. Nor can it be sustained as an exten

90. A temporary receivership to take

charge or the property of a corporation

pending determination of fraud of the stock

holders ln selling alleged controlling inter
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rious circumstances,” as where service of the notice is impracticable.‘ Notice given

under the original complaint is sufficient though an amended and supplemental

complain was filed,‘ and though the amendment was not verified in the absence

of objection.8 The pendency of a demurrer to the complaint which asked the

appointment will not prevent the appointment.‘ A receiver may be appointed

though no prayer therefor was made in the pleadings.“ Before service of the pro

cess notice of application must be given, and also after service, when the appoint

ment is sought in vacation, but not in term'time when made by decree on the

merits.“ The notice of application in a pending action should be served on the

attorneys,1 though the notice may be waived by the parties entitled thereto or by

their attorneys.” Appearance waives the objection of want of notice,“ or any

irregularity in the notice.10

The appointing order is not void though the determination of the sufficiency

of the bill was erroneous.‘1 That the order did not require a bond is not fatal in

the absence of objection, a bond being actually given." In collateral proceedings

or actions the order can be attacked only for want of jurisdiction,“ and not for

any irregularities in the appointment,“ or that the facts did not justify the ap

pointment.“

An order appointing a receiver is appealable,“ though made ex parte," but an

appeal does not supersede the order." On certiorari, only the question of juris

diction can be considered.1°

(§ 2) B. Who may be appointed—The party agreed upon is not generally

binding on the court, since its discretion ultimately controls,20 though the court

will usually give favorable consideration to such party,21 and an agreement by a

sion. Fernaid v. Spokane & B. C. Tel. & 10. Robertson v. Ostrom [Neb.] 95 N. W.

T. Co., 31 Wash. 219, 71 Fee. 731. 469.

98. H. B. Ciaflin Co. v. Furtick, 119 Fed. 11. Clark v. Brown [C. C. A.] 119 Fed,

429. The ex parte appointment for a debtor 130.

is inoperative as to creditors not assenting 12. Johnson v. Young [Non] 95 N, w_

thereto. Creditor held not estopped to ques- 497.

tion validity of such appointment. Hutch- 18. Brynjrei'son v. Osthus [N. D,] 96 N,

W. 261; Miller v. Brown [Neb.] 95 N. XV. 797'.

McKay v. Van Kleeck [Mich] 94 N. W. 367;

Painter v. Painter, 138 Cal. 231, 71 Pac. 90;

Mesnager v. De Leonis, 140 Cal. 402, 73 Pac.

1052.

14. McKay v. Van Kleeck [Mich.] 94 N.

W. 367. In an action by the receiver to re

lnson v. Rice. 109 La. 29. Before service

0! process notice of application must be

given. Batson v. Findley, 52 W. Va. 343.

99. Joseph Dry Goods Co. v. Hecht [C. C.

A.] 120 Fed. 760. The appointment is tem

porary, though the order did not so pro

vide where the moving papers merely asked

for such appointment. Haggard v. Sanglin.

31 Wash. 165, 71 Fee. 711. The appointment

before answer should be made only when

necessary to protect plaintiff's rights. In

actions to sequester corporate property

[Code, i 1788]. Kieley v. Barron & C. H.

& P. Co., 87 App. Div. [N. Y.] 317.

1. Batson v. Findley, 52 W. Va. 343.

2. Mesnager v. De Leonis, 140 Cal.

73 Pac. 1052.

3. Clark v. Brown [C. C. A.] 119 Fed.

130.

4. Cogswell v. Second Nat. Bank [Conn.]

56 At]. 574.

6. Appointment held proper. McGarrah

v. Bank of S. W. Ga., 117 Ga. 556.

6. Batson v. Findley. 52 W. Va. 343. No

order appointing a receiver should be grant

ed by any court without notice to the par

ties in possession and those otherwise in

terested. Ross, etc., Foundry Co. v. South

ern C. k F. Co., 124 Fed. 403.

7, 8. Murphy v. Fidelity M. F. Ins, Co.

[Neb.] 95 N. W. 1022.

9. Troughber v. Akin, 109 Tenn. 451, 73

S. W. 118.

402,

cover assets the insufficiency of his bond

is not a. defense. Livingston v. Eaton, 85

N. Y. Supp. 500. An irregular exercise of

power cannot be reviewed on an application

for a supersedeas. Troughher v. Akin. 109

Tenn. 451, 73 S. W. 118.

15. Powell v. Nat. Bank of Commerce

[Colo. App.] 74 Pac. 536. That the appoint

ment was made in an action at law or that

the petition was insufficient is not ground

for collateral attack. Murphy v. Fidelity

M. F. Ins. Co. [Neh] 95 N. \‘V. 1022. On re

view on appeal from allowance of compen

sation. the court will not consider the pro-

priety of the appointment. Campbell v. H.

B. Clafiin Co., 135 Ala. 527.

16. Deckert v. Chesapeake Western Co.

[Va.] 45 S. E. 799.

17. Joseph Dry Goods Co. v. Hecht [C.

C. A.] 120 Fed. 760.

18. Applied to receiver appointed on re

moval of an executor [Code, § 298]. Thomp

son v. Page, 25 Ky. L. R. 557, 76 S. W. 128.

19. Gibbs v. Morgan [Idaho] 72 Pac. 733.

20. 21. Polk v. Johnson. 160 Ind. 292, 60

N. E. 752.
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creditor to serve if appointed without compensation is not void as against public

policy." Trustees may be appointed.“ The mere fact that one had been an ofli

cer of the corporation will not disqualify him to act as its receiver.“ A non

resident of the state may be appointed a receiver when he has an interest in the

property, and a resident is appointed as co-receiver.“

(§ 2) C. Tenure of receiver.—A removal is justified where the receiver fail

ed to act as a prudent man would have acted in the management of his own busi

ness.” A receiver should be removed only on direct application therefor, and he

should be, given an opportunity to answer the charges.”

The order of appointment will not be set aside after the objects of the receiver

ship have been fully accomplished and his duties are terminated." The appoint

ment of trustees in the place of trustees deceased operates to vacate a prior order

appointing a temporary receiver.“ Where defendant offers in writing to do every

thing that was endeavored to be procured by the appointment of a. receiver, the

receiver should be discharged.“ A receiver should not be discharged on the

filing of a bond by third parties assuming all liabilities, except on the acceptance

of the bond by creditors whose claims have been allowed.‘1

After final determination of the cause and the settlement of accounts, the

receivership is at an end," and the filing of a supersedeas bond on appeal from the

order of discharge does not reinstate the receiver.” Though the receivership ter

minated on the sale of the property, an action to establish a claim may be maintained

against him where the decree of sale provided that the purchaser assume all lia

bilities remaining unpaid."

§ 3. Title and rights in and possession of the property. A. Title in gen

eral—The appointment of receivers has for its primary object the care and cus

tody of the property which is the subject of the receivership pending the de

termination of the questions involved in the litigation," and divests the debtor of

all authority over the property," and the title passes to the receiver by operation of

27. Townsend v. Oneonta, C. & R. S. R.

Co., 86 App. Div. [N. Y.] 604.

28. Popp v. Daisy Gold Min. Co. [Utah]

74 Pac. 426.

And the insolvent's consent is a sufl‘l

n' Polk v. Johnson, 160

cient consideration.

ind. 292. 66 N. E. 752.

28. The liquidating trustees of a part

nership may properly be appointed receiv- 29. Loyd v. Lancaster, 117 Ga. 111.

ers. Deckert v. Chesapeake Western Co. 80- Forreeter v. Boston & M. C. C. & S.

[V9.1 45 S. E. 799. Where a trustee having Min. Co. [Mont.] 78 Pac. 2.

no power to sell the property does so with- 81. Johnson v. Cent. Trust Co., 159 Ind.

out the consent of the beneficiaries. “9011 605, 65 N. E. 1028.

the application of the latter the trustee and 88. State v. Superior Ct.. 31 Wash. 481.

another may be appointed as co-receivers to

sell the property subject to the confirma

tion of the c0urt. Not an abuse of discre

tion to appoint such parties receivers.

Burwell v. Farmers' & M. Bank [6a.] 46 S.

. 85.
Townsend v. Oneonta. C. d: R. S. R.

.. 6 A . Div. [N. Y.] 604.

0025.8 Buggeil v. Farmers’ & M. Bank [Ga.]

46 S. E. 885.
26. In re Angeli. 181 Mich. 345. 91 N. W.

'611. The court refused to remove receiver

appointed on recommendation of the ma

iority creditors merely because his connec

tion with the corporation was such that at

some future time he would not be the proper

party to enforce corporate rights. Land '1‘.

& Trust Co. v. Asphalt Co., 120 Fed. 996.

The court refused to remove the receiver of

a railroad on petition of a. bondholder whose

title was being contested by the receiver.

Townsend v. Oneonta. C. 8: R. B. R. Co., 41

Misc, [N. Y.] 298.

71 Pac. 1095; Harris v. Root. 28 Mont. 159.

72 Pac. 429. After lapse oi.’ ten years after

settlement of the accounts. an order to sur

render the property to the debtor held prop

er. Rochat v. Gee, 187 Cal. 497. 70 Fee.

478. The court retains jurisdiction until

all matters involved are finally adjusted, in

cluding the payment of the receiver's ex

penses. La Junta & L Canal Co. v. Hess

[Colo.] 71 Fee. 415.

33. In such case prohibition will lie to

prevent the court from punishing the de

fendant for interfering with the receiver's

possession, since he has no remedy by ap

peal. State v. Superior Ct.. 81 Wash. 481. 7!

Pac. 1095.

84. Ohio Coal Co. v. Whltcomb [C. C. A.]

123 Fed. 359.

85. Townsend v. Oneonta, C. e R. S. R

Co.. 84 N. Y. Supp. 427.

36. The insolvent cannot thereafter sub

Ject it to any legal liability as for claims

of attorneys who represented him in resists
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law” at the time of filing the order appointing him." The funds are held by the

receiver as an ofiicer of the court," and he takes only a qualified title to all the prop

erty within the court’s jurisdiction,“ and he takes subject to the debtor’s exemption

rights,‘1 and subject to whatever rights existed against the debtor ;“ therefore, any

right of setoif which existed against the debtor is available against the receiver,“

and if an unrecorded chattel mortgage is void as to creditors, it is void as to the

receiver of the mortgagor.“ In supplementary proceedings, the receiver takes only

a right of possession to realty of the debtor.“ ' .

(§ 3) B. Rights as between receivers, claimants or Zienors. Receivers.—

'Where different actions are started in the state and Federal courts for the ap

pointment of a receiver for the same property, the receiver first obtaining posses

sion of the property has the right to retain it.“ The court making the first ap

pointment alone has jurisdiction of an action by the second receiver to determine

the right to the assets." A court of the United States will not disposscss the re

ceiver of a state court by any summary order or process or otherwise than by

formal proceedings taken by its own receiver or trustee for that purpose." Where

a receiver in bankruptcy“ is appointed within four months of the appointment of

a receiver by the state court, the latter court, upon an application by the receiver

in bankruptcy for the funds of the bankrupt, in compliance with an order of the

bankrupt court, will order its receiver to pay over'to him such fund,50 and the state

receiver must apply to the bankruptcy court for the allowance of his commissions

and expenses.“ But the state court may upon transfer of all assets in possession

to the bankruptcy court close his account, cancel his bond, and discharge him and

his sureties from liability."

Claimants or lienors.—-An attachment on a foreign corporation’s property

within a state creates a right superior to the claim of a receiver of the corporation

appointed in the home jurisdiction, even though such receivership is prior in point

of time to the levy of the attachment, if it be levied prior to the appointment of

a receiver in the state where the property is located." A prior assignee of rents is

entitled thereto as against a receiver of the property, irrespective of notice to him

of the assignment.“ Property subject to a. chattel mortgage after conditions

40.ing creditors“ claims. Ford v. Gilbert [Or.] Knott v. Evening Post Co., 124 Fed.

75 Pac. 138. Ofilcers of corporation after

appointment of receiver are without author

ity to make valid transfers. Brynjoltson v.

Osthus [N. D.] 98 N. W. 261.

37. Brynjoifson v. 0sthus [N. D.] 96 N.

W. 261.

38. The fact. that the mortgagor claimed

that the mortgage was paid and suit was

required to obtain possession will not post

pone the receiver’s title. Pickert v. Eaton,

81 App. Div. [N. Y.] 423.

39. Hudson v. Baker [Mass] 70 N. E.

419.

40. Lewis v. American Naval Stores Co..

119 Fed. 391.

41. Levy v. T. R. Rosell & Co.

34 So. 321.

42. Nix v. Ellis. 118 Ga. 345.

48. But no lien can be acquired for the

excess. Nix v. Ellis. 118 Ga. 346.

44. Harrison v. J. J. Warren Co.. 183

Mass. 123. 66 N. E. 589. A receiver in sup

plementary proceedings may sue to set aside

a chattel mortgage because not filed in the

proper county. Brunnemer v. Cook & B.

Co., 89 App. Div. [N. Y.] 406.

45. Chadesyns v. Gwyer, 83 App. Div. [N.

Y.] 403.

[Miss]

342.

47. The second appointment was for a

corporation claiming to be the successor

of the corporation for which the first ap

pointment was made. McKay v. Van Kleeck

[Mich.] 94 N. W. 367.

48. Ross, etc., Foundry Co. v. Southern

C. & F. Co.. 124 Fed. 403.

49. Rights as between receiver in bank—

ruptcy and receiver appointed by state

courts, see Bankruptcy, 1 Curr. Law, p. 311.

50. Bloch v. Bloch, 42 Misc. [N. Y.] 278.

Where a. receiver is appointed by a state

court in a case not cognizable in the Fed

eral Bankruptcy Court, the state receiver

takes the legal title which is not divested

by the appointment of a subsequent bank

ruptcy trustee. For a full discussion of the

law on this subject see Singer v. Nat. Bed

stead Mfg. Co. [N. J. Eq.] 55 Atl. 868.

51, 62. Bloch v. Bloch, 42 Misc. [N. Y.]

278.

53. Attachment by beneficiary of a. life

insurance policy on property 01' company.

Nat. Park Bank v. Clark, 92 App. Div. [N.

Y.] 262.

54. The tenants having had notice. Brown

son v. Roy [Mich.] 95 N. W. 710.
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broken belongs to the mortgagee and not the mortgagors’ receiver thereafter ap

pointed.“ A mortgagee cannot collect rental from the receiver of the lessee under

a void lease when he does not apply for a receiver in the suit to foreclose his mort

gage." He is entitled to possession of funds belonging to the estate as against a

depositary claiming an interest therein.“ A receiver can be garnished by leave of

the court which appointed him.58 A receiver lawfully taking possession of the

property of a corporation cannot be sued by one whose private property was by

mistake turned over with the corporation’s until such person obtains leave of the

court or applies thereto for relief from his mistake." -

(§ 3) C. Possession and resl'ituiion.—b‘o far as a receiver’s powers are de

rived from a statute, or from a lawful decree of court, and the powers do not in

volve rights which, at the time of his appointment, were vested in the owners, he is

not merely their representative but the agent of the court appointing him,“0 but as

to such rights as are vested in the owners at the time'of their appointment, he is

simply their agent.‘1 Receivers having complete control of the property are not

agents of a corporation purchasing the same so as to render the latter liable for

their negligence.“ Pending appeal with stay from the appointing order, the re

ceiver is not entitled to possession.” If the order directing payment to a re

ceiver does not specify the time for payment, demand is a condition precedent to

commitment.“

Since property in the receiver’s possession is in custodia legis, process cannot

then be issued against it,“5 and he may enjoin the prosecution of suits against the

debtor which tended to delay his collection of the assets.“ A chattel mortgagee

may, however, foreclose as against the owner or his receiver, where neither had

ever had actual or constructive possession and the mortgagee was not a party to

the receivership proceedings."

§ 4. Administration and management of the property. A. Authority and

powers in generous—A court cannot confer upon a receiver power outside of the

territory over which it has jurisdiction.“ Receivers of a corporation acting within

the scope of their authority are clothed with substantially the same powers, and

are subject to substantially the same liabilities as such receivers as those ap

55. Rev. St. Ohio 1892, I 3206. St. Mary's ing corporation. .Tobln v_ Cum Vt, R co_

Mach. Co. v. Nat. Supply Co.. 68 Ohio St. [Mass] 70 N. E. 431.

5:15, 67 N. E. 1055. 88- Receiver held guilty of only a. tech

58. The mortgagee o! a railroad who nical contempt in inning to surrender thr

knowingly allows the receiver of the lessee property. Rumney v. Donovan, 23 Mont, 6?,

thereof under a void lease to continue in 72 Pac. 805.

possession and receive the benefits thereof 64. Gen. Elec. Co. v. Sire. 88 App. Div.

until a. sale under the mortgage, instead of [N. Y.] 498.

applying for a receiver therefor in the fore- 65- A vessel in a receiver‘s possession

closure suit, is not entitled to recover rental cannot be seized under process to enforce. n

for the property during such time from the prior lien without permission of the ap

receiver. Cox v. Terre Haute & I. R. Co., pointing court. The Jonas H. French, 119

l23 Fed. 439. Fed- 462- Debt payable in a. foreign state

57. The proceeds of a sale under a. trust which has passed to a receiver appointed

lived for the benefit of certain creditors. therein cannot be attached in this state.

deposited in the bank, also a beneficiary, Not. Broadway Bank v. Sampson, 85 App.

held that it could not claim right on the Div. [N. Y.] 320.

ground that the deposit was trut funds. 86. Resident creditor of insolvent bank

Avery v. Preston Nat. Bank [Mich.] 93 N. suing in toreign state. Davis v. Butters

W. 1062. Lumber Co.. 132 N. C. 233.

58. Yeiser v. Gathers [Neb.] 97 N. W. 840. 07. Kidder v. Beavers, 33 Wash. 685, 74

59. Case v. Duffy. 86 N. Y. Supp. 778. Pac. 819.

60. Ross v. Snyder-.104 Ill. App. 19. 08. Under Code Civ. Proc. 5 716, a. re

61. As such he cannot reach assets fraud- ceiver acts only under the discretion of the

ulently placed beyond reach of law. Ross court. \Vciher v. Simon. 41 Misc. [N. Y.]

r. Sayler, 104 Ill. App. 19. 202.

62. Fireman injured on railroad while in 09. American Tribune N. C. Co. v. Schuler

hands of receivers held cannot sue purchas- [Tex, Civ. Ann] 79 S. W. 370.
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plicable to the corporation,"0 and a receiver may be authorized to sue to recover

assets at any time prior to his discharge.71 A receiver pendente lite, in a peti

tion for involuntary bankruptcy, can act only according to the rights and remedies

given to ordinary receivers." A receiver is not liable for authorized expendi

tures," but he is liable for his unauthorized acts“ paying out funds in disobedi

ence of an order." Authorization to complete works in the course of construction

does not include authority to undertake new work." After making the contract,

the court can revoke the order authorizing it only under the same conditions that

individuals may rescind contracts," and the adjustment of debts created without

leave of court will be made on an equitable basis," and if no advantage accrues

therefrom, the receiver will not be allowed therefor;7n but if no loss or injury

results to the estate, the receiver will not be charged therewith.” Unauthorized

payments may be ratified by the court.81

The receiver represents all persons interested in the estate," including the

creditors," and in the absence of restrictive statutes, may enforce the rights of

creditors as well as those of the debtor.“

In case of joint receivership, each receiver has equal authority in the man

agement.“ '

The receiver may carry on the business to complete unfulfilled contracts,“ but

if the estate is insufficient to pay debts, he can with the court’s approval abandon

a contract to purchase made by the insolvent." He is not justified in continuing

at a loss," and if he does so without authority, he will be personally liable for

resulting losses." Power to sell the property should be given a temporary re

ceiver only under the most cogent circumstances.” A receiver of a railroad cor

70. Receivers authorized by the order

of the court to conduct the business of

common carriers may contract for trans

portation beyond its own route and assume

liability for the entire distance over con

necting lines to the same extent as over its

own line. Farmers' L. & T. Co. v. Northern

Pac. R. Co. [C. C. A.] 120 Fed. 873.

71. Though the estate had been sold to

himself as trustee. Detroit Elec. L. & P.

Co. v. Applebaum [Mich.] 94 N. W. 12.

72. Ross, etc., Foundry Co. v. Southern

C. & F. Co., 124 Fed. 403.

78. In re Angeli, 131 Mich. 345, 91 N. W.

811.

14. Receivers cannot justify their con

duct in the management of the property by

private authorization of the judge [Iowa

Code, fl 3823, 3824, 3784. 3846, 281]. State

Cent. Sav. Bank & Fanning Ball-Bearing

Chain Co., 118 Iowa, 698, 92 N. W. 712.

75. Proceeds of sale ordered to be held

until further order, and this though used for

operating expenses. State Cent. Sav. Bank

v. Fanning Ball-Bearing Chain Co., 118

Iowa, 698. 92 N. W. 712.

70. State Cent. Sav. Bank v. Fanning

Ball-Bearing Chain Co., 118 Iowa, 698, 92

N. W. 712.

77. Contract of lease. McAnally v. Geld

den, 30 Ind. App. 22, 65 N. E. 291. Sale of

personalty. Files v. Brown [C. C. A.] 124

Fed. 133.

78. Nessler v. Industrial Land Develop

ment Co. [N. J'. Eq.] 56 Atl. 711.

79. Schwartz v. Rosetta G. P. d: I. Co.,

110 La. 619.

80. As a purchase. Ripley v. McGavic.

120 Iowa, 52, 94 N. W. 452.

2 Curr. Law—93.

81. As for expenses in completing unper

formed contracts of the debtor. Rochat v.

Gee, 137 Cal. 497, 70 Pac. 478.

82. A judgment against the receiver on a

debt incurred in the management of a part

nership estate is conclusive against the sur

viving partner. Painter v. Painter, 138 Cal.

231, 71 Pac. 90.

88. All creditors are presumptively inter

ested in sustaining an appointment for a

corporation. Home 5. & T. Co. v. Dist. Ct..

121 Iowa, 1, 95 N. W. 522; Harrison v. J. J.

Warren Co., 183 Mass. 123. 66 N. E. 589.

84. King v. Pomeroy [C. C. A.] 121 Fed.

287.

85. Declarations of one are admissible.

though not made in the presence of the

other. Shirk v. Brookfleid. 77 App. Div. [N.

Y.] 295.

80. Rochat v. Gee, 137 Cal. 497, 70 Pac.

478.

87. It will not thereby render the estate

liable to a suit for damages (Wells v. Hart

ford Manilla Co. [Conn.] 55 At]. 599); and

it will be presumed that the abandonment

was on approval of court (Id.).

88. Though he has succeeded in reducing

the loss as against previous management.

State Cent. Sav. Bank v. Fanning Ball-Bear

ing Chain Co., 118 Iowa, 698, 92 N. W. 712.

89. Accounts will be adjusted according

to benefits received by the estate. State

Cent. Sav. Bank v. Fanning Ball-Bearing

Chain Co., 118 Iowa, 698, 92 N. W. 712.

80. Under Code Civ. Proc. 5 2423. power

to sell corporate nonperishable property

should not be based on a forecast of‘ the

outcome of the proceedings for dissolution.
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poration can manage and operate the property, and maintain its integrity as a

road and as a going business."1 A contract by the receiver’s agent is binding

on the receiver,02 and the allowances for expenses in carrying on the business are

properly made to the receiver and not to the persons furnishing the supplies.”

The receiver does not by virtue of his appointment become the assignee of a

leasehold interest but is entitled to a reasonable time to elect to surrender or re

tain possession, and is liable only for rent during the time of retention," and the

fact that the lease has a long time to run will not justify a continuance of posses

sion.“ A creditor who requests a receiver to sue is liable for the costs of the

action.“ Receiver’s liens or certificates may be issued only when absolutely neces

sary for the preservation of the property pending litigation.”

In the management of the estate, the receiver should use such care, skill and

prudence as an ordinary man would use in the conduct of his own business,” and

for losses resulting from the negligent conduct of the estate will be personally

charged,” as where he failed to collect claims which he could by the exercise of

due diligence have collected.1 A contract of a receiver being a contract of the court

is assignable.’ Allowance of counsel fees.a

(§ 4) B. Payment of claims against receiver or property.‘—A receiver can

not pay his own claims in preference to other creditors’.‘ A court appointing a

receiver for a railroad may, in special circumstances, give unsecured creditors prior

ity over a mortgage.“ The court may, in the exercise of its equity power on author

izing the receiver to accept a surrender of a lease, direct him to pay liens acquired

against the property while in possession of the lessee.7 An attorney in fact for the

debtor, under power to collect and pay creditors, is not entitled to a preference

or lien for such services as against the receiver of the debtor subsequently sp

in re Malcolm Brew. Co., 78 App. Div. [N. Y.]

592.

01. Townsend v. Oneonta. C. d: R. B. R.

Co., 94 N. Y. Supp. 427.

as. For services to be rendered in the

conduct of the business. Shirk v. Brook

ileld, 77 App. Div. [N. Y.] 295.

08. German Nat. Bank v. J. D. Best 82 CO.

[Coio.] 75 Pac. 398.

04. Facts held to constitute an election to

retain possession. Dayton Hydraulic Co. v.

Felsenthnll [C. C. A.] 116 Fed. 961; Klein v.

W. A. Gavenesch Co.. 64 N. J. Eq. 50.

85. State Cent. Sav. Bank v. Fanning

Ball-Bearing Chain Co., 118 Iowa, 698, 92

N. W. 712.

90. Code, 5 3247.

both trial and appeal costs.

ter, 77 App. Div. [N. Y.] 78.

97. On appeal from order denying con

firmation of sale, they will be issued when

necessary and no reason appears for char

ging such expenses to the person challenging

the sale. Porch v. Agnew Co. [N. J. Eq.]

57 Atl. 646. Where the operating expenses

01' a railroad equal its income. and a larger

income is not expected in the future. the

receiver cannot be authorized to issue certifi

caies oi! indebtedness for the purpose of pay

ing past due interest on first mortgage

bonds. and thereby prevent the bondholders

from declaring the bonds due. as authorized

by the mortgage, where the trustee in the

mortgage and the holders of the legal title

to a majority of the bonds object thereto.

Townsend v. Oneonta. C. it B. 8. R. Co., 84

N. Y. Supp. 427.

May be required to pay

Droege v. Bax

as. Under the evidence held that the re

ceiver did not act negligently or in bad

faith in selling assets. Ripley v. McGavic.

120 Iowa, 52. 84 N. W. 462. Laws 1902, c.

60, § 8. p. 114, which reads that a. “receiver

shall proceed, immediately upon appointment

to convert the assets of the corporation into

cash,” means that he is to use reasonable

diligence. and with such speed as will ac

cord wilh the circumstances, and does not

require him to sacrifice the assets. People

v. N. Y. Bldg. L. E. Co., 41 Misc. [N. Y.]

863.

0.. Pangburn v. American Vault. S. & L.

Co., 205 Pa. 93.

1. In re Angell, 181 Mich. 345. 91 N. W.

611.

2. The question of personal confidence

does not enter into the question. American

B. & T. Co. v. Baltimore & O. S. W. R. Co.

[0. C. A.] 134 Fed. 866.

1. See post. 5 4, Debts created by receiver

and expenses of administration.

4. Vl'hether property in custody of re

ceiver is subject to taxation. City of Los

Angeles v. Los Angeles City Water Co., 137

Cal. 699, 70 Fee. 770.

5. If he does he will not be allowed

therefor. State Cent. Sav. Bank v. Fanning

Ball-Bearing Chain 00., 118 Iowa. 698. 92

N. W. 712.

6. Does not apply to a railroad engaged

almost exclusively in the logging business.

Security 8. is. T. Co. v. Goble, N. t P. R. Co.

[0r.] 74 Fee. 919.

7. McAnally v. Glidden, 30 Ind. App. 22.

65 N. E. 291.



2 Cur. Law. RECEIVERS § 4B. 1475

pointed.‘ A chattel mortgage is entitled to priority over claims for wages,’ but

the mortgagee is not entitled to funds received by the receivers under a private

settlement of damages for injuries to the insolvent’s property.‘o (‘reditors cannot

obtain a superior lien against the property in the receiver’s hands by filing a cred

itor’s bill.n Priority cannot be obtained by a contract with the receiver." The

right to enforce prior liens, however, may be lost by participation in the subse

quent receivership proceedings." An order allowing a claim cannot be attacked be

cause of invalidity of the receiver’s appointment,“ and a judgment of the allow

ance of a claim does not become a lien on the assets.“

Debts created by receiver and expenses of administration.—A debt created by

the receiver may be ordered paid without waiting for final settlement?0 And this

power is inherent in the court appointing the receiver," and the debts may be

satisfied out of any of the assets," but application should be made for leave to

enforce a judgment against the receiver on such debts," but in case of insufiiciency

of assets," or if the appointment was not warranted, the 'party procuring it will

be charged with the expenses,21 except when made on consent of the parties,22

or where the defendant acquiesced in the appointment and the receiver was efficient

in disposing of the property and procured a better price than the defendant could

have obtained." In case of improper appointment the receiver’s charges are not as

of course taxable against the party procuring the appointment, but he is entitled

to be heard on a. motion therefor,“ and in such case the defendant is not entitled

to interest on the funds while in the receiver’s hands." Allowances for supplies

are properly made to the receiver himself and not to those who furnished the sup

plies.”

8. Alfred Richards Brick Co. v. Rothwell,

18 App. D. C. 516.

0. Whether the proceedings are under

Ohio Rev. St. ! 32060. or 6356. St. Mary's

Mach. Co. v. Nat. Supply Co., 68 Ohio St.

535, 67 N. E. 1056.

10. Nessler v. Industrial Land Develop

ment Co. [N. J. Eq.] 56 Atl. 711.

11. Against assets of insolvent partner

ship in hands of receiver in dissolution pro

ceedings. Foster v. Field [Okl.] 74 Pac.

190.

13. Contract with receiver whereby in

tervenor was given priority over payment

of fees 0! receiver, held did not give him

priority over other creditors. Bloomfield v.

Roy [C. C. A.] 120 Fed. 502.

18. As when an attaching creditor pre

sented his claim and appeared on the hear

ing for an order authorizing the receiver

to sell the property. Mercantile Realty Co.

v. Stetson. 120 Iowa. 324, 94 N. W. 859.

14. Painter v. Painter, 138 Cal. 231, 71

Pac. 90.

16. In the absence or a statute. Johnson

v. Cent. Trust Co., 159 Ind. 605, 66 N. E.

1028.

16. Painter v. Painter, 138 Cal. 231, 71

Pac. 90.

17. Authorize receiver to execute mort

gage on property to secure such indebted

ness. La Junta & L. Canal Co. v. Hess

[Colo.] 71 Pac. 415.

18. Painter v. Painter,

Pac. 90.

All funds and property which come into

the receiver's hands are equitably subject

to all proper expenses of the receivership.

As where the receiver‘s possession of the

insolvent mortgagor's property was with

138 Cal. 231, 71

the consent of the mortgagees.

Industrial_ Land Development Co. [N. J.

Eq.] 56 Atl. 711. As where there was one

receivership of several distinct funds. Can

non v. Snipes, 32 Wash. 243, 73 Pac. 379.

10. Painter v. Painter, 138 Cal. 231, 71

Pac. 90. In some courts receivers are au

thorized from time to time to withdraw

sums of money from the general account,

and its deposit to a special account for the

purpose of enabling the receiver to pay

current expenses without the necessity of ap

plying to the court for authority to pay

each item. For the practice in this matter

in the New York Supreme Court, see People

v. Manhattan F. Ins. Co., 41 Misc. [N. Y.] 611.

20. That the claimants attempted to have

their claims decreed a prior lien is not an

election so as to preclude them from on

forcing the claims against the plaintiff.

German Nat. Bank v. Best & Co. [Colo.] 75

Pac. 398. Nor need claimants have notified

plaintiff that they would look to him for

payment. Id.

21. Landlord held properly charged with

the commissions and one half the expense

oi! harvesting the crop. Horn v. Bohn, 96

Md. 8.

Nessler v.

22. Sufliciency of petition by receiver for

payment. Ford v. Gilbert, 42 Or. 628, 71

Pac. 971.

23. Clark v. Brown [C. C. A.] 119 Fed.

130.

24. Wills Valley M. & Mfg. Co. v. Gallo

way [Ala.] 35 So. 850.

25- Clark v. Brown [C. C. A.] 119 Fed.

130.

28- In case of consolidation of suits a

judgment in favor of the claimant tor sup

plies turnished the former receiver instead
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Counch fees—Necessary attorney’s fees will be allowed and taxed as costs,"

but the receiver will not be allowed for counsel services on accounts rendered neces

sary because of his misconduct in the management of the estate.28 Fees cannot be

allowed for counsel for employes of a receiver.29

Fees of counsel employed to resist appointment may properly be allowed.”0

Unsuccessful efforts of counsel in defending his own bill cannot be made the basis

of a charge against the receiver.‘u The allowance of counsel fees is to the re

ceiver and not to the counsel." '

Statutory regulations." Procedure to obtain payment—Claims must be pre

sented for allowance.“

§ 4) 0. Sales by modem—Generally receivers should apply for leave to

sell, and they will be personally charged with the proceeds when made without

authority, though they were used in the conduct of the business.“ To perform

the decree the receiver may be authorized to sell." Receiver in supplementary

proceedings cannot sell' realty.“ The court may order a sale without right of

redemption in the debtor and subject to the mortgage.88 That the order did not

describe the land does not render it void." The sale should be made in the man

ner authorized,‘0 and within the time fixed by the court.‘1 A sale authorized need

not be confirmed.“ A sale is complete when the receiver reports the bid and it is

accepted by the court,“ and it will not be set aside unless the inadequacy of the

price was so great as to shock the conscience,“ nor will the failure of the pur

chaser to inform the receiver of the value of the property sold justify a rescission.“

The denial of an application to set aside is reviewable by appeal only.“ The

purchaser acquires only the title of the debtor," free from the claims of all parties

of in favor of such receiver for the benefit

of the claimant is not reversible error.

German Nat. Bank v. Best & C0. [Colo.] 75

Fee. 398.

27. Rev. St. 1899. 5 755. Being costs they

may be retnxed after lapse of term. State

v. Active Bldg. 8: L. Ass'n. 102 Mo. App.

675, 77 S. W. 171; Cumberland Lumber Co. v.

Clinton Hill Lumber Co., 64 N. J. Ed. 521.

(‘ontra, Pullis v. Pullis Bros. Iron Co.. 90 M0.

App. 244.

28. State Cent. Sav. Bank v. Fanning

Ball-Bearing Chain Co.. 118 Iowa, 698, 92

N. w. 712. _

29. Counsel for superintendent of a mine.

Forrester v. Boston & M. C. C. & 5. Min.

Co. [Mont.] 76 Fee. 8.

30. Com. v. Penn. Germania B. & L. Ass'n.

204 Pa. 29. Payment of part of claim order

with leave granted to make later applies.

tlon for balance. In re Directors of Net.

Gramophone Corp., 83 N. Y. Supp. 1087.

31. Efforts were in defending amount on

a. reference. In re University Magazine Co..

93 App. Div. [N. Y.] 641.

32. First Nat. Bank V. Cr. Paper Co., 42

Or. 398, 71 Fee. 144. 971; German Nat. Bank

v. Best & Co. [Colo.] 75 Pac. 398.

33. Laws 1902. p. 114, c. 80. § 4. providing

for the approval of the attorney general to

the compensation paid attorneys for re

ceivers goes to the amount of the compen

sation, not to the expediency of employ

ing' counsel. Hence the attorney general

cannot be compelled to approve a. contract

for the employment of an attorney in which

the amount is not definitely fixed. Candee

v. Cunneen, 88 N. Y. Supp. 723.

34. An order directing surrender of prop

erty to a newly organized corporation on

its assumption of the debts of the old com

pany did not make it liable for a judgment

not presented to the receiver. Ferguson v.

Toledo. A. A. & N. M. R. Co., 85 App. Div.

[N. Y.] 352.

35. State Cent. Sav. Bank v. Fanning

Ball-Bearing Chain Co., 118 Iowa, 698, 93

N. W. 712.

80. After decree it is not necessary that

the sale he made by master in chancel-y.

Code, i 306 should be read in connection

with 5 265. Buist v. Merchants' d: P. Bank.

65 S. C. 487.

37. Chadeayne v. Gwyer. 83 App. Div. [N.

Y.] 403.

88. Mercantile Realty Co. v. Stetson, 120

Iowa, 324. 94 N. W. 859.

89. After term of athrmance such failure

is not ground for relief from the purchase.

Thompson v. Brownlie. 25 Ky. L. R. 622. 76

S. W. 172.

40. Sale set aside because receiver re

fused to put up the property as a whole

as advertised and at the request of the

bidder. Patterson v. Patterson, 207 Pa. 252.

41. Morrison v. Lincoln S. B. & B. D. Co.

[Neb.] 96 N. W. 230.

42. Files v. Brown [C. C. A.] 124 Fed.

133.

43. And the receiver has no more right

to rescind upon any ground which is not

equally available to a private party. Files

v. Brown [C. C. A.] 24 Fed. 133.

44. Value of judgment with collateral

h‘eld too uncertain to justify rescission of

sale thereof for inadequacy of price. Files

v. Brown [C. C. A.] 124 Fed. 133.

45, 48. Files v. Brown [C. C. A.] 124 Fed.

133.



2 Our. Law. RECEIVERS § 4D. 1477

to the suit which are not accepted or reserved by the terms of the decree,‘8 except

in the case of a pre-existing judgment.“ If on resale the mortgagee again pur

chased for the amount of the bid on the first sale which was less than the mort

gage debt, the deposit of the increase guaranteed on procuring the resale is

properly paid to the bidder, less a part of the expenses.“0

(§ 4) D. Actions by and against receivers.“—While the appointment does

not prevent suits against the debtor,“2 yet the receiver has the right to bring and

defend actions concerning the trust estate.“ He may sue the directors for a discov

ery and accounting for their wrongful acts,“ and this may be a single suit against

all the directors, though all are not equally involved nor equally liable, and damages

may be recovered," and he may continue prosecuting actions pending at the time

of his appointment ;°° he may move to vacate a void judgment against the debtor,"

but he cannot appeal from a decree in an action against the insolvent which merely

determined the extent of a lien of the plaintiff creditor.“

The receiver should generally first obtain leave to sue," and a decree author

izing suit is not suspended by the filing of a petition for a rehearing thereof."

Authorization to sue the receiver is necessary,“1 therefore a receiver appointed

by a federal court cannot be sued in a state court without leave granted by the

former," though failure to obtain leave is not a jurisdictional defect where the ac

tion was brought in the appointing court.“

47. Thompson v. Brownlie, 25 Ky. L. R.

622. 76 S. W. 172.

48. Scott v. Farmers' & M. Nat. Bank

[Tex.] 75 B. W. 7. A purchaser at a re

ceiver‘s sale takes subject to a judgment

lien of which notice was given at the time

of the sale. In re Coleman, 174 N. Y. 373.

66 N. E. 983. Judgment lien. Lienor not

a party to proceedings. Denny v. Broadway

Nat. Bank, 118 Ga. 221. An order to sell

subject to certain liens impliedly negatives

the existence of other liens. As a sale

without right of redemption in the debtor

and "subject to the mortgages." Mercantile

Realty Co. v. Stetson, 120 Iowa, 824, 94 N. W.

869. The order of sale is not therefore void

because a lienholder was not made a party.

Thompson v. Brownile, 25 Ky. L. R. 622,

76 S. W. 172.

49. A decree of sale does not divest the

lien of a pre-existlng Judgment not referred

to in the decree. In re Coleman, 174 N. Y.

373, 66 N. E. 983.

50. Bass v. McDonald, 29 Ind. App. 596,

64 N. E. 934.

51. Right of foreign receiver and re

ceivers appointed by federal courts to sue,

see post, 9 8.

62. Campau v. Detroit

[Mich.] 98 N. W. 267.

58. The receiver of a. railroad may be

sued to recover damages for the wrongful

taking of property by the company before

his appointment. Ratclii't v. Baer & Co.

[Ark.] 72 S. W. 896. Action cannot be main

tained against a receiver for loss or the

corporation prior to his appointment. Mc

Dermott v. Crook. 20 App. D. C. 465. A re

ceiver is the “duly authorized" agent of

creditors oi! an insolvent corporation to

prove their debt against the estate of a

bankrupt stockholder. within the meaning

of the act of Congress of July 1, 1898, § 7.

subd. 8 (90 Stat. 548 [U. 8. Comp. 8t. 1901,

p. 3425]). Dlght v. Chapman [Or.] 75 Pac.

686.

Driving Club

54- Wrongful acts toward corporate prop

erty thus rendering it apparently insolvent.

and its stock worthless. Mabon v. Miller, 81

App. Div. [N. Y.] 10.

55. Mabon v. Miller, 81 App. Div. [N. T.]

10.

56. Action brought pending stay on ap

peal from appointing order by the debtor.

Boston & M. C. C. & S. Min. Co. v. Mont.

Ore Purchasing Co., 27 Mont. 431, 71 Pac.

471.

57. Yorkville Bank v. Henry Zettner

Brew. Co., 80 App. Div. [N. Y.) 578.

58. The unsecured creditors may appeal.

or may authorize the receiver to appeal, on

securing him costs and expenses. Cook v.

Anderson Food Co. [N. J. Eq.] 65 Atl. 1042.

69. St. Louis, V. & T.- H. R. Co. v. Van

dalia. 103 Ill. App. 368.

00. Gold v Paynter [Va.] 44 8. E. 920.

01. In a suit against an association un

der receivership to cancel mortgages in the

absence of an averment of authorization

to sue the receiver 8. Judgment against him

cannot be had. Manker v. Phoenix Loan

Ass‘n [Iowa] 96 N. W. 982. Where the alleged

owner of mortgaged chattels and his re

ceiver had never had actual or construc

tive possession. leave of court is not neces

sary condition precedent to foreclosure.

Kidder v. Beavers, 33 Wash. 635, 74 Fee.

819. And merely because the receiver as

such had an interest therein. will not justify

an order restraining foreclosure. Id.

iv- Farmers' L & T. Co. v. Chicago &

N. P. R. Co., 118 Fed. 204. Where the assets

of a corporation are sold by a. decree in

receivership proceedings in a. federal court,

a state court will not take jurisdiction of a

suit to recover damages to be paid out of

the assets. Suit for damages for injuries

sustained by a fireman on a railroad while

in the hands of receivers. Tobin v. Cent.

Vt. R. Co. [Mass] 70 N. E. 431.

88. Ratclii'f v. Baer & Co. [Ark.] 72 S. W.

896.
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To actions on contracts by receivers the debtors are not necessary parties.“

The receiver should aver sufficient facts to show legal appointment,“ and in case

of denial by answer, the plaintiff receiver must prove his appointment and qualifi

cation.“ The party alleging invalidity in the appointment of receivers must prove

it." Proceedings with reference to the removal of a receiver, had long after the

appointment, are inadmissible on the question of collusion in the appointment."

Where the receiver of an insolvent corporation has no assets to prosecute a disputed

claim whose validity is not asserted by the stockholders, he will be authorized to

order'an assessment upon the stockholders before bringing suit on the claim."

Receivers of an insolvent corporation will not be required to bring suit to ascertain

and enforce the liability of the promoters, officers, and directors of the corporation

for the benefit of creditors until its visible assets have been liquidated and the fact

and amount of deficiency is ascertained."o

A judgment in favor of a receiver in his proprietary capacity cannot be en

forced by contempt proceedings.’1

§ 5. Accounting by receivers—The taking of an inventory and filing a state

ment of liabilities are proper preliminary acts and should be done within a reason

ble time after the receiver takes charge," and any person interested may require the

making and filing." Where, in a proceeding to foreclose a mortgage, a receiver

is appointed, funds realized by him from a sale of property not covered by the

mortgage should be distributed among the general creditors.“ A judgment ob

tained against a railroad company, after its property has been placed in the hands

of receivers in a suit to foreclose a mortgage thereon for a claim arising prior to

the receivership, is not entitled to a preference over the mortgage on the earnings

of the receivership." On insolvency of a. loan association, money paid as dues by

a member cannot be credited as a loan to a member, but must await the final distri

bution by the receiver." Dividends on secured claims will be computed only on

the amount actually due when the dividend is made." Where a national bank is

placed in the hands of a receiver, the Federal law immediately becomes the law of

04. Painter v. Painter. 138 Cal. 231, 71 Jure or de facto, subscriptions canceled.

Pac. 90.

65. Hagerman v. Thomas [Neb.] 96 N. W.

631. Allegations showing the appointment

of receivers by a court of competent juris

diction and a. qualification under said ap

pointment are sufficient in a collateral ac

tion. Need not set out the application for

the receiver and the bond. Adams v. San

Antonio A: A. P. R. Co. [Tex. Civ. App.]

79 S. W. 79. Under Rev. St. 1896, art. 1265,

a plea of receivership is not required to be

supported by afl'ldavit. Id.

00. Hagerman v. Thomas [Neb.] 96 N. W.

631. '

01’. llncontradicted evidence showed the

appointment of the receivers and the pin

cing of the property under their control.

Action was for injuries to servant of rail

road in the hands of receivers. Adams v.

San Antonio 8: A. P. R. Co. [Tex. Civ. App.]

79 8. WV. 79.

88. Adams v. San Antonio & A. P. R. Co.

[Tex. Civ. App.] 79 B. W. 79.

09. Cumberland Lumber Co. v. Clinton

Hill l1. & M. Co.. 64 N. J. Eq. 517. Defenses

to the payment of an assessment upon cor

porate stock are not generally defenses to

an application for an order authorizing the

receiver to order such assessment. That the

company never became a. corporation de

statute of limitations, barred by decree 0f

court. Id. Where the application of receiv

er ot an insolvent corporation for an order

allowing him to levy an assessment on the

stock shows a case which entitles him to

test the status of certain parties, who claim

to be stockholders, by stilt the assessment

should be ordered, leaving the defenses of

any stockholder or alleged stockholder to

be settled by suit it necessary. Id.

70. Land T. 6: Trust Co. v. Asphalt Co..

121 Fed. 587.

71. General Elec. Co. v. Sire. 88 App. Div.

[N. Y.] 498.

72. In re Receivership of New Iberia

Cotton Mill Co., 109 La. 875.

73. A a stockholder in the debtor cor

poration. In re Receivership of New Iberia

Cotton Mill Co.. 109 La. 875.

74. Security S. 8: T. Co. v. Goble, N. k P.

R. Co. [0r.] 74 Pac. 919.

75. Hampton v. Norfolk & W. R. Co. [C.

C. A.] 127 Fed. 662.

76. Roberts v. Murray, 40 Misc. [N. Y.]

339.

77. Creditor had realized on collateral.

Held. dividends will be computed on unpaid

balance. State Nat. Bank v. Esterly, 69

Ohio St. 24. 68 N. E. 582.
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‘ the distribution of its assets." One may become estopped from demanding the

resettling of the accounts of the receiver." Separate findings are not necessary on

the final settlement of the accounts.“ The report and exceptions stand as com

plaint and answer of the parties.“1 The filing of a supplemental report will not

operate to vacate the original report so as to prevent its consideration on appeal

under exceptions taken thereto."2 An order of discharge and distribution is bind

ing on all creditors," and if without reservation as to existing claims, releases

both the receiver and the property." ‘

§ 6. Compensation of receii-ers.“-—In the absence of statute fixing the re

ceiver’s compensation, its allowance is within the court’s discretion,86 and after ex

parte allowance, may reduce the amount." In fixing compensation, consideration

may be given only as to the value of the services to the business,” and in the

absence of an appraisement, the sale price will be taken as the value of the prop

erty.59 The court may grant extra allowances for extraordinary services."0 A

receiver is entitled to reasonable compensation,91 to be rccompensed for expenses

necessarily incurred in the performance of his duties," prior to the time when

he ought to have been discharged, but is entitled to nothing after that date.93

The receiver may waive his right to compensation.“ Orders not allowing com

pensation except upon certain conditions will be construed strictly,“5 and insufli

78. To the exclusion of a. state law. First

Nat. Bank v. Selden [C. C. A.] 120 Fed. 212.

79. Attorney general knowingly allowed

receiver‘s reports to be confirmed, then after

the filing of his final account sought to

question the correctness of his intermediary

reports. Held that the policy owners could

not have them set aside, though they had

no notice of the confirmation proceedings.

People v. U. S. Mut. Acc. Ass'n, 88 App. Div.

[N. Y.] 597.

80. The order is sufl‘lclent. Rochat v.

Gee, 137 Cal. 497, 70 Fans. 478.

81, 82. Johnson v. Cent. Trust Co., 159

Ind. 605, 65 N. E. 1028.

88. Ferguson v. Toledo, A. A. & N. M.

R. Co., 85 App. Div. [N. Y.] 352.

84. Johnson v. Cent. Trust Co., 159 Ind.

605. 65 N. E. 1028.

85. See, also, ante, § 4. Debts created by

receiver and expenses of administration.

88. First Nat. Bank v. Or. Paper Co., 42

Or. 398, 71 Pac. 144. 971. Allowance of 10

per cent on $26,000 disbursements made dur

ing 18 months held proper. Culver v. Allen

Medical 8; Surgical Ass'n, 206 Ill. 40, 69 N. E.

53. Compensation of three and one-halt per

cent held sufficient. Silvers v. Merchants'

& M. S. F. d: B. Ass‘n [N. J. Eq.] 56 Atl.

294. Where a. receiver was in actual pos

session oi! property for 5 days and time to

act as receiver for 15 days, an allowance

of 8200.000 is excessive. Forrester v. Bos

ton 8: M. C. C. & S. Min. Co. [Mont.] 76

Pac. 2. Acts of violence against a. receiver

do not justify excessive fees. Id. Applies

to receiver in winding up partnership affairs.

Slater v. Slater. TS App. Div. [N. Y.] 449.

81- In re Angeli, 131 Mich. 345, 91 N. Wv

611.

88. Stearns Paint Mfg. Co. v. Comstock,

121 Iowa, 430. 96 N. W. 869.

89. First Nat. Bank v. 0r. Paper Co., 42

Or. 398, 71 Pac. 144. 971.

90. The statute fixing compensation does

not prevent such allowance. Spears v.

Thomas, 24 Ky. L. R. 1154, 70 S. W. 1060:

In re Angel]. 131 Mich. 345, 91 N. W. 611.

01. Forrester v. Boston & M. C. C. & S.

Min. Co. [Mont.] 76 Pac. 2.

92. Costs on appeal. Cumberland Lum

ber Co. v. Clinton Hill Lumber Co., 64 N. J.

Eq. 521; Forrester v. Boston & M. C. C. &

8. Min. Co. [Mont.] 76 Fee. 2. The receiver

0! an insolvent corporation is entitled to

have expenses incurred in suits, brought

under the direction of the court appointing

him, included in an assessment against the

stockholders, even though the persons to

whom the costs of such' suit were paid were

stockholders. Cumberland Lumber Co. v.

Clinton Hill Lumber Co., 64 N. J. Eq. 521.

In addition to such costs. a. proper allow

ance for counsel and receiver's fees should

be allowed, including an allowance for the

probable litigation in prosecuting the as

sessment. Id.

93. Forrester v. Boston & M. C. C. k 8.

Min. Co. [Mont.] 76 Pac. 2.

04. As where a. creditor agreed on his

being appointed that he would act without

compensation. and the creditors relying

thereon consented to his appointment. The

appointee cannot claim compensation on the

ground that the duties were more onerous

than he expected. Polk v. Johnson [Ind.

App.] 65 N. E. 536. A receiver in a foreign

corporation, having been compelled to sub

stitute the corporation as nominal plain

tit't, in an action commenced by him filed an

intervening petition as trustee, reciting that

in that capacity he had become liable for

the expenses of the suits and praying that

it be ordered that any recovery should inure

to his benefit. Held. that he might abandon

his petition in intervention and he did so by

taking a final decree in favor of the cor

poration. East Tenn. Land Co. v. Leeson

[Mass] 69 N. E. 351.

95. Compensation only in case mine paid,

did not operate mine but performed serv

ices in protecting same, held entitled to

compensation. Joplin Supply Co. v. Bren

nerman, 99 Mo. App. 657, 74 S. W. 405.
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ciency and neglect of duty will cause a forfeiture." Leave of court is necessary

to allow receivers to retain lien compensation from the funds as a prior or preferred

claim." An appeal lies from a judgment fixing the compensation of a receiver,"

and on appeal, the action of the court below is treated as presumptively correct.”

§ 7. Liabilities and actions on receivership bonds—The discharge of receivers

by the court under whose appointment they acted relieves them from personal lia

bility for injuries sustained by reason of their negligent managing of the property.1

The statutory requirements to fix the surety’s liability must be followed.’

§ 8. Foreign and ancillary receivers—A foreign receiver is not entitled to

control domestic property of the insolvent as against domestic creditors,‘ and the lat,

ter are entitled to payment by the ancillary appointee before surrender to the for

eign appointee.‘

A receiver is permitted to sue in foreign jurisdictions only as a matter of com

ity, and where his rights will not conflict with domestic creditors ;‘ but if he is

not vested with any title, he cannot sue at law without the state of appointment,‘

nor in his own name.’ The receiver of a national bank has a sufficient title to

maintain action in the state courts in his own name.'1 A receiver appointed by a

Federal circuit court may sue to recover assets regardless of the citizenship of the

defendants or that the property was in another district.‘

In the Federal courts ancillary jurisdiction will be exercised to assist in carry

ing out the purposes of the court of the domicile," but such court will not make

an ex parte ancillary appointment.n

RECEIVING STOLEN GOODS.

{1. Nature Ind Elements; Other Crime-l {2. Indictment Ind Prolecutlon (1481).

Distinguished (1480).

§ 1. Nature and elements; other crimes distinguished—To constitute this

offense, four elements must exist. The property must be received ;" it must at the

time be stolen property ;" the receiver must know that it is stolen property ;“ and

his intent in receiving it must be fraudulent.“

96. Pangburn v. American V. S. & L. Co.,

206 Pa. 93.

M. Nessler v. Industrial Land Develop

ment Co. [N. J. Eq.] 66 Atl. 711.

08. Forrester v. Boston & M. C. C. & 8.

Min. Co. [Mont.] 76 Fee. 2. In case of error,

the court of appeals may fix the compensa

tion. Allowance reduced. Spears v. Thomas,

24 Ky. L R. 1164, 70 S. W. 1060.

99. Construing 5 379, subsec. 4 of the

Code, and Pub. Laws 1901. p. 36, c. 2, § 88.

Graham v. Carr, 133 N. C. 449.

1. Fireman injured on railroad while in

hands of receiver. Tohin v. Cent. Vt. R. Co.

[Mass] 70 N. E. 431.

2. Under N. Y. Code. § 716. notice of the

receiver's accounting is a. condition preced

ent to action on the bond. Stratton v. City

Trust, S. D. & S. Co.. 86 App. Div. [N. Y.)

661.

8. Frowert v. Blank, 206 Pa. 299. That

other domestic creditors not parties would

be benefited by a. recovery by the receiver

is not an objection against enforcement of

the attachment. ankmann v. Supreme

Council of Order of Chosen Friends [Cal.]

76 Pac. 68!.

4. Frowert v. Blank, 206 Pa. 299.

8. Lewis v. American Naval Stores Co.,

119 Fed. 391. A foreign receiver may sue to

recover a. debt due from one not a resident

of the state of appointment. Hallam v.

Ashford, 24 Ky. L. R. 870. 70 S. W. 197.

0. As a suit to enforce stockholders'

statutory liability. Hiliiker v. Hale [C. C.

A.] 117 Fed. 220.

7. King v. Cochran [Vt.] 66 Atl. 667.

8. Fish v. Olin [Vt.] 66 Atl. 533.

9. Bottom v. Nat. Ry. Bldg. & L. Ass'n,

123 Fed. 744.

10. Conklin v. U. B. Shipbuilding Co., 128

Fed. 913; Lewis v. American Naval Stores

Co.. 119 Fed. 391. Appointment ancillary to

bankruptcy proceedings, see Bankruptcy, 1

Curr. Law, p. 811.

11. In bankruptcy proceedings and par

ticularly when the property is in possession

of a. receiver appointed by a state court.

Ross, etc.. Foundry Co. v. Southern C. &

F. C0.. 124 Fed. 403.

12. Permitting stolen money to be de—

posited to one’s credit in bank by the thief

is a receivmg thereof. People v. Ammon, 92

App. Div. [N. Y.] 206.

18. State v. Freedman. 3 Pen. [Del.] 403'.

Bismarck v. State [Tex. Cr. App.] 73 S. W.

966.

14. State v. Freedman, 8 Pen. [Dei.] 408;

Weinberg v. People, 208 Ill. 16, 69 N. E. 936;

'i‘er. v. Claypool [N. M.] 71 Pac. 463; Pat v.
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A receiver is not indictable as an accessory after the fact as he received the

goods, not the thief, and to render one an accessory after the fact the aid must be

rendered to the thief personally."

§ 2. Indictment and prosecution—The indictment must correctly describe

the property received," and its ownership,“ but need not state from whom it was

received," though where it does state the name of the person from whom received,

it is material and must be proved.” An indictment charging the receiving of

stolen property on the 22nd of the month is supported by evidence that it was re

ceived on the 19th.n

In order to convict of receiving stolen goods, it is necessary to prove that the

property was stolen as laid in the indictment," that it is the property of the person

named in the indictment as owner,” that defendant knew at the time he received it

that it was stolen,“ and that he received it with fraudulent intent.“ Knowledge

that the property was stolen may be inferred from circumstances," but the mere

possession of the property is not sufficient to establish such knowledge though it

may be considered with the other evidence," and a conviction is not supported by

a showing that defendant received the property not knowing its character, and on

being informed of the larceny, secreted it.”

No presumption of fraudulent intent arises from the receipt of stolen g00tls

with knowledge of their being stolen."

Acts and declarations of the thief made at the time of, and in connection with,

and tending to prove, the larceny are admissible,“o and testimony tending to prove

a conspiracy by which it was planned that another should steal the property and

defendant receive it is admissible where the testimony tends‘to show that the par

ticular property charged in the indictment was received by defendant in pursuance

of the plan."

Evidence of other receivings closely related in time from one of the parties

connected with the delivery in the ofience charged may be received for the purpose

of proving the scienter," notwithstanding the offer of direct evidence also to prove

knowledge."

State, 110 Go. 92. The knowledge that the it! to sell or dispose of them. Ter. v. Clay

property was stolen need not be direct; it

is sufficient if the circumstances cause de

fendant to so believe. State v. Druxlnman

[Wash.] 75 Pac. 814.

15. Goldsberry v. State [Neb.] 92 N. W.

906; Pat v. State, 118 Ga. 92; Bismarck v.

State [Ten Cr. App.] 78 S. W. 965. Conceal

ment after learning of the larceny is not the

offense. Pat v. State. 116 Ga. 92.

10. Clark 8: M. Crimes. p. 875; Whorley

v. State [Fla.] $3 80. 849.

17. Brown v. State, 116 Ga. 559; Leonard

v. State, 116 Ga. 659. Where a part only of

the stolen property was received. that part

must be described and distinguished from

the whole amount stolen. Gabriel v. State

[Flea] 32 So. 770. An information alleging

that defendant received certain described

“stolen property" knowing it to be such is

sufficient. State v. Druxinman [Wash.] 75

Pac. 814.

18. An averment that the goods were the

property of “Butler Bros." is insufficient.

State v. Pollock [Mo. App.] 79 S. W. 980.

19. The indictment in New Mexico for

purchasing stolen live stock need not state

from whom the animals were purchased; it

Is sufficient if it states they were bought

from a person or persons not having author

pool [N. M.] 71 Pac. 468.

20. Henningberg v. State [Tern Cr. App.]

72 S. W. 175.

4021, 22, 23. State v. Freedman. 3 Pen. [Del.]

24. State v. Freedman. 3 Pen. [Del.] 403;

Weinberg v. People, 208 Ill. 15, 69 N. E. 936:

Pat v. State. 116 Ga. 92.

25. Goldsberry v. State [Neb.] 92 N. W.

906; Pat v. State, 116 Ga. 92.

26. State v. Freedman, 3 Pen. [Del.] 403;

Weinberg v. People, 208 Ill. 15. 69 N. E. 936.

Evidence of scienter held sufficient. People

v. Ammon, 92 App. Div. [N. Y.] 205.

27. State v. Freedman. 3 Pen. [Del.] 403:

Tsr. v. Claypool [N. M.] 71 Pac. 463; State v.

Adams. 133 N. C. 667.

38. Pat v. State, 116 Ga. 92.

29. Goldsberry v. State [Neb.] 92 N. W

906.

30. Anthony v. State [Fla.] 82 So. 818.

81. Anthony v. State [Fla] 32 So. 818‘.

Ter. v. Claypool [N. M.] ’11 Pac. 463.

'32. Goldsberry v. State [Neb.] 92 N. W.

906. Contra, Bismarck v. State [Tex. Cr.

App.] 73 S. W. 966.

33. Goldsberry v. State [Neb.] 92 N. W.

906.
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A bill of sale of live stock claimed to have been sold and purchased will be re

ceived in evidence to explain defendant’s possession, though not properly witnessed

and acknowledged.“

A conviction is not supported by evidence that defendant’s wife received the

property in his absence, there being no showing that he authorized her.35 A ver

dict of guilty must either find guilt “as charged” or must state all the elements of

the oil'ensc.“

RECORDS.

§ 1. “'hut Are Records (1482). § 4. Proof of Records (1483).

§ 2. Keeping and Custody (1482). § 5. Crimes Relating to Records (1488).

§ 3. Publicity and Access (1482).

3 1. What are records—Record, in its broadest sense, is a memorial, public

or private, of what has been done. It is ordinarily applied to public records only,

in which sense it is a written memorial made by a public officer, judicial, legislative,

or executive, authorized by law 'to perform that function and intended to serve as

evidence of something written, said or done." Papers become of record when they

are filct.“ A record may be valid, though on detached pages.‘m The report of

unauthorized proceedings cannot be a record.‘0 The correction of judgment rec—

ords has been treated in an earlier article.‘1

§ 2. Keeping and custody.—A public official is the custodian of the records

of his office, and is entitled to possession of them.“

of all papers after reference is in the referee.“

Extra-official searches are not a public service, hencecustodian of its records.“

In bankruptcy, the custody

The mayor of a city is in a sense

fees thereby earned are not public moneys.“

A rule against erasures has been limited to material ones.“

§3.
Publicity and access—A taxpaying citizen is entitled to examine the

public records," and cannot be denied this right for insufficient reasons“ or be

34. Ter. v. Claypool [N. M.] 71 Pac. 463.

35. Henningberg v. State [Tex. Cr. App]

72 S. W. 176.

38. Verdict

uoods" insufficient.

App.] 79 S. W. 980.

87. Photographs and measurements of a

criminal made and recorded as provided by

statute constitute public records and remain

so even though he may be subsequently ac

quitted. Hence, they cannot be surrendered

to the one accused. In re Molineux, 177 N.

Y. 896. 69 N. E. 727.

8. Defendant handed requests to charge

to the court which were refused. The court

then asked plaintifl's attorney if he desired

to read them, which was objected to by de

fendant. who handed the requests to the

court who gave them to the clerk to file.

Held. that when filed they became records

subject to plaintiff’s inspection. Houston 6’;

T. C. R. Co. v. Turner [Tex. Civ. App] 78 S.

W. 712.

89- A survey recorded on two separate

pages shown to be connected together as the

recorded survey made by the surveyor held

rulmhsible in evidence under a statute pro

viding for the record of surveys. Sherrard

v. Cudney [Mlch.] 96 N. W. 15.

40. The report of commissioners appoint

ed by an inferior court to determine a county

line is not admissible as evidence where

there was no authority to make it and it

was not under oath. Daniel v. Bailey, 118

Ga. 408.

“guilty of receiving- stolen

State v. Pollock [Mo.

41. See Judgments, 2 Curr. Law. 11. 586.

42. The appointee of common council of

a. city to the office of chamber-lain is entitled

to the custody of records of the office as

against present incumbent holding under an

unconstitutional law. In re Haase, 41 Misc.

[N. Y.] 114.

43. McLanahan v. Blackwell [6a.] 45 S.

E. 785.

44. The mayor of a city is custodian of its

records to a sufficient extent to make it prop

er that a-writ of mandamus to enforce a tax

payer's right to examine the books he di

rected to him. State v. Williams. 110 Tenn.

549. 75 S. W. 948.

45. Searching the public records for and

on account of third parties is not an official

duty of the register of deeds, and he is not

required to account to the county for money

received for such services. State v. Holm

[Neb.] 97 N. W. 821.

46. A rule which provides that no erasures

are to be made on any of the records of the

police department. but red ink is to be used.

relates only to material matters entered

and not mere incidental errors in making

the original record (an erasure of an entry

made on the wrong line). People v. Greene.

89 App. Div. [N. Y.] 296.

47. May do so to learn facts about ex

penditure of municipal funds. State v. Wil

liams. 110 'l‘enn. 649, 75 S. \V. 948.

48. That a. person is politically hostile to

the administration is no excuse for refusing

him access to the public records of a. mu
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cause they are officially inspected." Discretion conferred by the legislature as to

publication of reports of decisions cannot be judicially controlled."o

§ 4. Proof of records—Records of another court cannot be judicially n0

tic-ed.“1 The records themselves are the best evidence, but when they cannot be

had, they should be proved by their legal custodian," and he is the proper officer

to certify to the genuineucss of a court paper“ or transcript,“ where, by virtue of

a statute a transcript is admissible.“

not authenticated as required by law.“I

the force of the original.“

A record cannot be proved by a transcript

An established copy of a lost record has all

Journals of the legislature when competent as evidence import absolute verity

and cannot be explained or altered by parol.”s

5. Crimes relating to records—The stealing of records is made larceny in

New York."

unlawfully removing files."1

nicipality. State v. Williams, 110 Tenn. 549.

75 S. W. 948.

49. A provision of a city charter that the

custodian of records shall when requested

submit his books to certain oflicials tor in

spection is not exclusive 0 as to preclude

an inspection by a person not designated in

the charter. State v. Williams, 110 Tenn.

549, 75 S. W. 948. The right of a grand jury

to examine books of a. municipality is not

exclusive so as to prevent their examination

by a. private individual. Id.

NOTE. Right of access to records.—At

common law every person or his agent may

inspect public records whether executive,

legislative, or Judicial. He must however

have a litigable interest to which the record

and the information therein may be pertinent

and this interest need not be wholly private

but may be one which he is entitled to assert

in right of the public. Re Caswell [R. 1.] 27

L. R. A. 82, with extensive note.

By reason of statutes regulating examina

tion of public records, this rule is no longer

of universal application. See Re Chambers.

44 F. 786; State v. Rachac. 37 Minn. 372; Hud

son v. Elchstaedt, 60 Wis. 538; Lum v. Mc

Carty, 39 N. J. L. 287; Newton y. Fisher, 98

N. C. 20. In Re Caswell, 27 L. R. A. 82, the

court advising the clerk directed that access

to the record of a. divorce proceeding be de

nied to a newspaper which asked it for the

purpose “of publication or otherwise." The

reason was the public policy against dissemi

nation ot scandalous or corrupting publica

tions.

50. The discretion vested in the commis

sion relative to the publication of supreme

court reports is not subject to control by

the courts. Gillette v. Peabody [Colo. App.]

75 Pac. 18.

51.' A circuit court in chancery will not

take judicial notice or an old record of judg

ment in a probate court in determining

whether an action on an administrator‘s bond

is barred by the statute of limitations. Hall

v. Cole [Ark] 76 S. W. 1076.

52. Records. where available, are the only

competent evidence of their contents and

when not available their contents should

be proved by the legal custodian. Sykes v.

Beck [N. D.] 96 N. W. 844. The absence

from the county oflice oi! records or the ab

sence from the records of material entries

should be proved by the testimony of the

oflicial in charge, and not by a witness not

It is so, though bribery also be employed.“ Such also constitutes

connected with the ofllce. Fisher v. Betts

[N. D.] 96 N. W. 132.

53. McLanahan v. Blackwell [Ga.] 46 S. E.

785. Records in bankruptcy may be certified

by the clerk of referee. Id.

54. In Florida. copies of records are ad

missible in all cases in that state when an

thenticated by the custodian and the seal of

the court annexed. Hoodless v. Jernigan

[Fla.] 35 So. 656.

55. Court records from another state not

authenticated according to law are not ad

missible in evidence. A. Lehmann & Co. v.

Rivers, 110 La. 1079. Where certified copies

of records are admissible, certified copies

of parts of the record are admissible. Brum

mer v. Galveston [Tex. Civ. App.] 77 S. W.

239. A certified copy 0! a certified copy of

record held admissible where a statute pro

vided that a certified copy Would be admis

sible. Trcvey v. Lowrie [Tex. Civ. App.]

78 S. W. 18. In Texas, when it is shown by

nfildavit that certain records are lost, a cer

tified copy is admissible (Williamson v.

Work [Tex. Civ. App.] 77 S. W. 266); but

they must be proved ,by certified copy or

substantial copies and not by testimony of

the county clerk (Strohrneyer v. Wing [Tex.

Civ. App.] 77 S. W. 977).

58. The clerk of court and presiding jus

tice did not certify the copies as required

by statute. They were held inadmissible as

evidence. Taylor v. McKee, 118 Ga. 874.

57. McLanahan v. Blackwell [Ga.] 45 S. E.

785.

68. Town of Wilson v. Markley. 133 N. C.

616. The public record of a. private law is

evidence of its terms and the Journal of the

legislature can be resorted to for no other

purpose than to ascertain it it was constitu

tionally enacted. Town of Wilson v. Mark

ley, 133 N. C. 616.

59. Attempting to steal public records is

an attempt to commit larceny. People v.

Mills, 41 Misc. [N. Y.] 195.

60. Under a statute making it larceny to

unlawfully obtain public records, one who

obtains possession of them by bribery is

guilty of the crime. People v. Mills, 91 App.

Div. [N. Y.] 331.

61. Briblng a representative of the district

attorney's ofiice to secure possession of in—

dictments violates the statute prohibiting the

unlawful removal of a paper filed in a. pub

lic office by authority or law. People v.

Mills. 91 App. Div. [N. Y.] 331.
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REFEBENCE. 08

I 1. Definitions and Distinctions, Master

and Referee, Referee and Umpire or Arbitra~

tor (1484).

§ 2. Occasion for Reference (1484).

i 3. Time and Stage of Proceedings

(L185).

I 4. Motion and Order for Reference, and

Stipulations or Consents on Voluntary Ref

erence (1485).

y 5. Selection and Qualifications of the

Referee; His Oath and Induction into Oflice

(1485).

I C. General Scope of Reference and Pow

ers of Referees or Masters (1485).

§ 7. Appearance Before Referee, Hearing

and Adjournments, Trial and Practice

Thereon (1488).

§ 8. The Report, Its Form, Requisites,

and Contents, and Return and Filing (1486).

§ 9. Revision of Report Before the Court

(l488)—Objcctlons and Exceptions (1488).

§ 10. Decree or Judgment on the Report

(1480).

§ 11. Appellate Review (1490).

§ 12. Compensation, Fees, and Costs

(1491).

§ 1. Definitions and distinctions, master and referee, referee and umpire or

arbitrator.-—Ths ordinary designation in actions at law is that of referee or auditor,

while in proceedings in equity it is that of master."

§2. Occasion for reference—The appointment of a receiver and of special

masters is a matter within the discretion of the court.“

Statutory reference as under Codes.—The ordering of a reference is often an

thorized by statute when the examination of a long“ or “mutual”“ account is nec

essary," or where the issues are numerous and complex," or where a claim against

a decedent’s estate is involved."

A requested reference should not be allowed where the question involved is not

of supreme importance to the parties, and the court is not much in doubt," but

collateral or provisional issues may be referred."

fl. See Masters in Chancery, 2 Curr. Law,

p. 867; United States Marshals and Commis

sioners, and also for reference in particular

proceedings such topics as Garnishment, 2

Curr. Law, p. 130, Supplementary Proceed

ings. etc.

68. It. is of little practical consequence

whether the 'oflicial designation be that of

commissioner, examiner, referee, auditor, ac

countant, or assessor. Fenno v. Primrose

[C. C. A.] 119 Fed. 801, 804. Commissioners

appointed to determine amount of compen

sation to be paid by commonwealth for wa

ter supplied to a public building. are ref

erees and not masters in chancery. Select

men 01‘ Danvers v. Com., 184 Mass. 502, 69

N. E. 320.

64. Such appointment will not be reviewed

unless there is a. gross abuse of discretion.

Briggs v. Neal [C. C. A.] 120 Fed. 224.

05. The court has the power to order a

compulsory reference where the case in

volves the examination of a long account.

Sartorlus v. Gottliob, 80 App. Div. [N. Y.]

112. A long account is one where so many

separate and distinct items of account are to

be litigated on trial. that a. Jury cannot keep

the evidence in mind in regard to each of the

items and give it the proper weight and ap

plication when they retire to deliberate on

their verdict. Id. Examination of the books

and by-laws of an association. held. not the

examination of a. long account. Kelly v.

Oksall [8. D.] 95 N. W. 918. An account hav

ing 84 items on the debit side, and 12 ma

terial items on the credit side. held. not a

long account. Sartorius v. Gottlieb, 80 App.

Div, [N. Y.] 112. Where the only facts in

the account that were disputed were wheth

er or not 21 checks were forged. Held. not

a long account. Kenneth Inv. Co. v. Nat.

Bank of Republic, 96 Mo. App. 125. 70 S. 1V.

Whether or not a case may be

173. A suit by stockbrokers on an account

stated, in which defendant pleaded fraud in

the account and a counterclaim for moneys

advanced for margins, and prayed an ac

counting and judgment for what might be

found due him. Held, a long account. Ames

v. French, 83 App. Div. [N. Y.] 462. Suit for

attorney's services and disbursements. ac

count contained 45 items of disbursements.

40 items for services, and credit for sums

paid at 4 different times. Held, a long ac

count. Lewis v. Snooks. 84 N. Y. Supp. 634.

66. An account may be “mutual” within a

statute though it is claimed that one part

is settled. Smith v. Sculiy, 66 Kan. 139, 71

Pac. 249.

67. To authorize a compulsory reference

because a long account is involved, it must

appear that an examination thereof is nec

essary. Necessity appeared on trial. Malone

v. Sts. Peter & Paul's Church, 172 N. Y. 269.

64 N. E. 961. See, also, Jury, 2 Curr. Law, p.

633. Motion on pleadings to refer. Ewart

v. Kass [8. D.] 95 N. W. 915.

88. A circuit court of the United States

has this inherent power. Fenno v. Primrose

[C. C. A.] 119 Fed. 801. Conflicting affidavits.

reference improper. Weiss v. Schleimer, 86

App. Div. [N. Y.] 611.

69. Code Civ. Proc. N. Y. i 2718, author

izing a reference to determine disputed

claims against a decedent's estate, includes

the case of an alleged gift cause. mortis.

even though there is no other property.

Dickinson v. Hoes, 84 N. Y. Supp. 152.

70. Question of residence, change of

venue. Blschoff v. Bischoff, 88 App. Div. [N.

Y.] 126.

71. It is proper to order a reference to

take testimony as to an alleged violation of

an injunction (People v. Marr, 84 N. Y. Supp.

965) and also to determine the compenation



2 Cur. Law. REFERENCE § 6. 1485

referred, over the objections of one or both of the parties to a suit, must be deter

mined in each case by the pleadings and the issues raised by the parties them

selves." A counterclaim cannot operate to make a case referable by compulsion

which otherwise would not be thus referable."

§ 3. Time and stage of procccilings.—-Where statutes fix the time or stage of

proceedings at which a. reference should be ordered they of course govern.“

Facts or independent issues upon which the request for a reference is based

should first be proved, then, if necessary, a reference will be ordered." A referee

should not be appointed to take and state accounts, over the objection of one of

the parties, until the party objecting has had an opportunity to accept the other

parties’ statement of accounts.76

§ 4. Motion and order for reference, and stipulations or consents on volun

tary reference.—A reference may be ordered by a judge in court or at chambers."

The court, upon a practice motion, has no power to order a reference to hear

and determine, but can only direct a referee to take testimony and report, with

his opinion thereon." An objection to a reference should be specific."

A consent to an order of reference includes a consent to the proper exercise

of all the powers possessed by the referee.”

§ 5. Selection and qualifications of the referee; his oath and induction into

oflice. Removals and substitutions—Public policy requires, on the part of referees,

the avoidance of even the appearance of such relations as might bias the judgment

consciously or unconsciously or swerve in the slightest degree their action.”1

§ 6. General scope of reference and powers of referees or masters."—A ref

eree can do no more than the order of reference prescribes."

of attorneys (Kano v. Rose, 87 App. Div. [N.

Y.] 101; Cohn v. Polstein, 41 Misc. [N. Y.]

431),

72. Kenneth Inv. Co. v. Nat. Bank of Re

public, 96 Mo. App. 125, 70 B. W. 173.

78- Complalnt set out a cause of'action

on contract. this was put in issue by an

swer. which also set up a counterclaim

requiring the examination of a long ac

count. Held. error to order a reference of

all the issues upon the motion of the plain

tiff against the objection of the defendant.

Kennedy v. Horlkoshi, 82 App. Div. [N. Y.]

415.

74. Under Clark's Code N. C. 4 421, fixing

the time at which reference may be ordered,

:t-reference cannot be ordered after ruling

on demurrer before further pleadings are

filed. as the cause must first be at issue.

Penn Lumber Co. v. McPherson, 133 N. C.

287. Under Ohio Rev. St. 65 5222. 6186, 6407,

upon an appeal being taken to the court of

common pleas, that court can refer the tes

timony taken and report given by a. special

commissioner under the authority of the

probate court to a. new commissioner ap

pointed by the court for that purpose, and

this reference in this state is held accord

ing to the Code of Civil Procedure. James

v, “'est. 67 Ohio St. 28. 65 N. E. 156.

75. Issues raised by pleading should first

be tried by jury. then, if accounting becomes

necessary, a. reference will be ordered. Ma

lone v. Sts. Peter & Paul's Church, 172 N. Y.

269, 64 N. E. 961. In a. suit under an alleged

contract. by which plaintiff was to receive

1-3 of the profits for his services, held, con

tract shouid first be established in court,

then court should either take the account

If he does the court

ing or appoint a. referee to do so. Weldon v.

Brown, 84 App. Div. [N. Y.] 482.

70. Dissolution of partnership.

Dreyer. 84 App. Div. [N. Y.] 247.

77. Reference ordered at chambers, case

involved examination of long account. Mon

tague v. Best. 65 S. C. 455.

78. A reference to ascertain an attorney's

lien upon a. motion for substitution of at

torney in a pending action is not a reference

to hear and determine the same, but to take

evidence therein and report to the court:

and hence the findings of the referee are

not binding on the court. Frost v. Reinach,

40 Misc. [N. Y.] 412.

10. When an equitable counterclaim is

pleaded to a purely legal action it is not

error to overrule a. general objection to a

reference. Brown v. Keith [Neb.] 96 N. W.

59.

80. Power of amendment of pleadings.

Perry v. Levenson, 82 App. Div. [N. Y.] 94.

81. Referee before report was made was

appointed referee in cause in which defend

ant's attorneys were represented and by the

advice of defendant's attorneys. Held, re

port would be set aside. even in absence of

any evidence of influence. etc. Cronon v.

Avery, 42 Misc. [N. Y.] 1.

82. Under the Constitution of Wis. art. 7,

§ 23. court commissioners may be vested with

“such Judicial powers" as are "prescribed

by law" not exceeding the powers “of a

judge of a circuit court at chambers," by i

2815, Rev. St. 1898, such power is given, but

his orders are subject however to review by

the court. Longstaff v. State [Wis.] 97 N.

W. 900.

88. Order prescribed that the referee “take

Dlehl v.



1486 2 Cur. LawREFERENCE § 7.

may disregard this part and proceed with the part ordered as a basis.“ A referee

is not bound to follow findings of fact by the court.“

§ 7. Appearance before referee, hearing and adjournments, trial and practice

thereon—Where a reference is ordered on the pleadings, the first day for hearing

the reference is to be regarded as the beginning of the trial.“

A referee has full authority to make such amendments as may be necessary

to make the record exhibit the facts,87 but the amendment must not substantially

change the cause of action or embrace a new one." He cannot strike out an amend

ment to pleadings allowed by the court before the cause was referred."

On the trial before a referee, who is only an aid to the court, the rules of evi

dence are not adhered to as strictly as in a common-law action tried by a jury.90

Where a referee is empowered to hear, try and determine the whole action, it

is not error for such referee to proceed with an accounting required without enter

ing an interlocutory judgment on trial of the iss'ues.‘u

Where it is necessary to continue a pending reference a notation should be made

on the trial docket."2

§ 8. The report, its form, requisites, and contents, and return and filing.—

The report of the referees must show that all qualifying acted, or it will be re

manded for amendment.”

the order of appointment.“

all the testimony and state the account be

tween thc parties." Held, did not authorize

him to determine any part of the issue.

Parcher v. Dunbar, 118 Wis. 401, 95 N. W.

370. The order directed the referee to take

proof and report the unpaid and outstanding

debts and liabilities and obligations of the

firm. and the value of certain certificates.

Held. the referee did not err in refusing to

consider the accounts 01’ the partners and

the drawings of money from the firm by the

partners. Sternbach v. Friedman, 75 App.

Div. [N. Y.] 418. The referee on a reference

to ascertain the amount of an attorney's lien

cannot pass on the competency of the evi

dence, but must take what is offered, leav

ing its competency to the court. Frost v.

Reinach, 40 Misc. [N. Y.] 412.

84. Parcher v. Dunbar, 118 “'is. 401, 96 N.

W. 870.

85. Suit for the construction of a. will,

reference for an account of advancements.

Leo v. Baird [N. 0.] 46 B. E. 955.

86. Motion for amendment of complaint

and the amendment is made at the trial

though the motion is not decided till an

other day of the hearing, where the trial is

to go on from day to day. Barnum v. Wil

liams, 86 N. Y. Supp. 821.

' 87. An amendment of sheriff's return so

as to show that the defendant therein did

not reside in the county. Camp v. First Nat.

Bank [Fla] 83 So. 241.

88. Perry v. Levenson, 8! App. Div. [N.

Y.] 94.

89. Rusk v. Hill, 117 Ga. 722.

90. A referee appointed in certiorari to

take testimony as to the valuation of cer

tain assessed property i only an aid to the

court. People v. Rushford. 81 App. Div. [N.

Y.] 298.

It is within the discretion of an auditor to

allow leading questions to be propounded to

a witness whenever the ends of iustice may

thus be subserved. Rusk v. Hill, 11'! Ga.

722.

The findings of a referee are limited by the terms of

It must be based on the evidence," and must stain

In a second trial, on a. hearing before a

referee, a party is entitled to introduce the

record of the original trial. showing the oth

er parties' testimony as to credits claimed

and allowed. Sternbach v. Friedman, 75

App. Div. [N. Y.] 418. Where an accounting

of a. partnership engaged in the distilling of

whisky was referred to a. commissioner, the

latter was entitled to accept an agreement

of counsel that the cost of manufacturing

whisky by the partnership was a certain

price per gallon. McBrayer v. Hanks' Ex'rs,

24 Ky. L. R. 1699, 72 S. W. 2.

The right to reopen the case on motion

after all the evidence has been closed. and

to receive evidence in chief, is a matter for

the discretion of the referee. Ocorr & R.

Co. v. Little Falls, 7'! App. Div. [N. Y.] 592.

Additional testimony ought not to be tak

en when the report of the special referee

is before the court to be heard upon excep

tions thereto. The proper way is to recom

mit the report to the referee for further

testimony. Halk v. Stoddard [8. C.] 45 S. E.

140.

91. Young v. Valentino, 78 App. Div. [N.

Y.] 633.

92. If the continuance is ordered but.

through inadvertenco. no notation is made

on the trial docket, an order may be entered

nunc pro tunc. Creedon v. Patrick [Nob] 91

N. W. 872.

98. Three qualified. two signed, remanded

for amendment. Hawkins v. Hall [Del] 55

Atl. 4.

04. Where a. disputed claim against de<

codent's estate is referred, the surrogate has

no authority to render against the claimant

an affirmative judgment on s. counterclaim in

favor of the estate. In re Wilmont‘s Estate.

39 Misc. [N. Y.] 686. The referee on I. refer

ence to ascertain an attorney's lien cannot

award costs to the attorney against his

client. Frost v. Reinach, 40 Misc. [N. Y.]

412.

“'hero referees are appointed to make an
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findings of fact, not conclusions of law,“ as to all facts necessary to sustain a judg

ment." Filing report out of time is an irregularity only." After a referee’s re;

port has been taken up and filed, the referee has no further jurisdiction for the pur

pose of deciding any issue involved in the action," but though findings exceed the

scope of the reference it may be valid if no objection be made.1

award a full statement in the award of the

principles of law on which the referees pro

ceeded is insufficient to submit to the court

the correctness of these propositions, unless

it can be held as a matter of law that the

correctness of such propositions have been

submitted by the referees to the court. Se

lectmen of Danvers v. Com., 184 Mass. 502,

69 N. E. 820.

Where a referee is appointed to deter

mine the issues in an accounting, he can state

the account between the parties without

an interlocutory judgment that an account

is necessary. Young v. Valentine. 177 N. Y.

347, 69 N. E. 643. Where it is ordered that

plaintiff recover the damages which it had

sustained owing to the use of certain presses

by defendant over the profits which defend

ant could have made on other presses, held,

the referee should determine what profits

could have been made by defendant on any

other machine. N. Y. Bank Note Co. v. Ham

liton Bank Note E. & P. Co., 92 App. Div.

[N. Y.] 427.

96. Action of conversion, referee's report

stated that findings as to damages were

based partly on the referee's “knowledge and

experience and partly on the entire record."

Held, reversible error. Radway v. Duffy, 79

App. Div. [N. Y.] 116.

06. Master and servant. Master‘s right

to discharge for breach of duty. Auditor's

finding that certain matters for which dis

cipline marks were applied were not waived

under Vermont Laws. and that. until the use

of the marks, master, by continuing to em

ploy the servant with knowledge of his de

linquencies, waived the same. are mere con

clusions of law. Daniels v. Boston & M. R.

Co., 184 Mass. 337, 68 N. E. 337.

A finding in divorce that plaintiff had

been guilty of willful desertion is a con

clusion of law. Fink v. Fink. 137 Cal. 569,

70 Pac. 628, A finding by a. referee where

the evidence is undisputed, though expressed

as a finding of fact. is in effect a. conclusion

of law. Mt. Sinai Hospital v. Hyman, 92 App.

Div. [N. Y.] 270.

Under the laws of North Carolina de

claring it to be to the interest ‘of wards

that their lands should be rented publicly, a

finding by a referee that the guardian rented

the land of his wards privately, and that

“the best interests of his wards did not re

quire a public rental of their lands." held

bad as a conclusion of law, the finding should

have been as to whether such renting had

resulted in injury to the wards, there being

some evidence to that effect. Duffy v. Wil

liams, 133 N. C. 195.

97. Issues under a. complaint, counter

claim, and reply. were tried before a referee,

his report containing no findings concern

ing or reference to the counterclaim, was

held insufficient to sustain a Judgment. La

Grange v. Merritt, 84 N. Y. Supp. 1092.

It is competent for a referee. in ascertain

ing the facts of any case, to find what facts

are proved to be true and to draw such con

clusions from these facts as a jury might

have drawn in discharging the same func

tion. Action for rent, the case turning upon

possession, the referee found as a fact from

sufficient evidence that the defendant was

in the constructive possession of the prop—

erty. Held, referee‘s finding will not be

disturbed. Fell v. John F. Betz & Son, 22

Pa. Super. Ct. 418.

Where an action was referred to commis

sioners to take an account between the par

ties. the commissioners properly allowed such

claims as were undisputed, and rejected such

claims as were disputed, with regard to

which the pleader had the burden, and which

were unsupported by proof. McBrayer v.

Hanks' Ex'rs, 24 Ky. L. R. 1699, 72 S. W. 2.

08. However. the testimony must have

been taken, and a decision reached on the

questions submitted before the time expired.

Creedon v. Patrick [Neb.] 91 N. W. 872.

90 Ohio Isaws, p. 192, requiring reports of

masters to he made within 90 days is di

rectory only and retention after that period

does not oust the jurisdiction. James v.

West, 67 Ohio St. 28, 65 N. E. 156.

Objection to the filing of a report after

the time designated in the order of appoint

ment must be taken before, or at the time

of filing a. motion for a new trial, and be

fore judgment is rendered on said report.

Bradford v. Cline [0kl.] 72 Pac. 369.

A referee need not give notice of the filing

of his report to a creditor of a corporation

in process of dissolution, who has not ap

peared before said referee who has been

appointed to state the account of the re

ceiver. People v. American L. & '1‘. Co., 87

App. Div. [N. Y.] 139. “When a case involv

ing an inquiry into accounts is referred to

an auditor as an ordinary step preliminary

to the trial, on the filing of the auditor‘s

report it is discretionary with the court to

hear and settle the case either with‘ or with

out the aid of a jury." Petition to enforce

mechanic's lien, auditor allowed six notes

on the claim, court referred to jury ques

tion as to whether or not notes were re

ceived and accepted in payment of claim,

jury answered no. Court then refused to de

termine whether petitioners had not received

benefit of notes and hence they should be

allowed. Held error. Moore v. Jacobs, 182

Mass. 482, 66 N. E. 847.

00. Report directed sale of certain real

estate, but said nothing as to manner or

terms of sale. Held, referee had no power

after filing report to include in the judg

ment is. provision directing the property to be

sold on certain credit terms. Shrady v. Van

Kirk, 77 App. Div. [N. Y.] 261.

1. A report by an assessor of ultimate

facts. where there has been no request to

state evidence, to make rulings of law, or to

find specific facts, and no exceptions to his

report have been filed, said report will be

confirmed. Action on guardian's bond, as

sessment of amount for which execution

should issue. McKim v. Titus, 182 Mass. 393,

65 N. E. 806.

“'here the decision of the referee is in



1488 2 Our. Law.REFEREi'CE § 9.

§ 9. Revision of report before the court. Objections and exceptions—Excep

tions to be of any avail should be taken before the referee,2 though the court may,

in its discretion, permit the filing of exceptions to the report at any time before

judgment,‘ and in some jurisdictions motion for new trial will reach it.‘ A ref

eree’s report which has not been excepted to is conclusive, and cannot be contra

dicted on trial.“ If, upon proper exceptions, it reasonably appears that the ref

eree’s report is not sustained by suiiicient evidence, or is against the evidence, it

becomes the duty of the court to set aside such report.

not become binding until they have received the approval of the court.‘

In general the findings do

No ex

ception need be taken in order to be heard in regard to a matter outside of the

terms of the order of appointment, nor where the reference is simply to aid the

conscience of the court.’

Exceptions must be clear and intelligible as to the ground of exception, or

they will be referred back to the referee,‘3

short form it is to be treated as a general

verdict. Young v. Valentine, 177 N. Y. 847.

of! N. E. 643.

Where the report of a. referee directs the

sale of certain real estate, but is silent as

to the methods or terms of sale, it will be

presumed that only a. cash sale was ordered.

Shrady v. Van Kirk, 77 App. Div. [N. Y.]

261.

1 Auditor simply to report facts, no re

quest to report evidence, report filed without

evidence. two days later exceptions were

taken. Held of no avail. Keith v. Marcus,

182 Mass. 320, 65 N. E. 421. Where a statute

provides exceptions to the report of a referee

within four term days, held, that where the

report was filed on the day of adjournment,

and defendant was given 30 days to file ex

ceptions, and he filed them within 80 days,

and before the first day of the next term,

they were in time. Gibson v. Jenkins, 97

Mo. App. 27, 70 S. W. 1076.

An exception to the report of an auditor

in an action for a partnership accounting,

embodied in a pleading entitled “plaintiff's

first amended supplemental petition." was not

waived by the filing of another amended sup

plemental petition which did not include any

exceptions to the auditor's report. Gresham

v. Harcourt [Tex. Civ. App.] 75 S. W. 808.

8. Kerr v. Hicks. 131 N. C. 90. Former

accounts of an administrator having been

settled, final account filed and exceptions

taken, and referred to a. special commis

sioner, persons claiming to be creditors may,

with consent of court, file exceptions to for

mer accounts, and the court may refer such

accounts and exceptions, together with the

fact of there being creditors. to the special

commissioner. James v. West, 67 Ohio St.

28, 65 N. E. 156.

4. Under Laws 1891, p. 232. c. 100, 5 10,

the remedy of a party dissatisfied with the

referee's decision is a. motion for a new

trial. Neeley v. Roberts [8. D.] 95 N. W.

921.

5. Auditor's report attempted to be con

tradicted by county treasurer's report, no ex

ceptions having been taken, auditor's report

held conclusive. Harper v. Marion County

[Tex. Civ. App.] 77 S. W. 1044: Weitnaur v.

Weitnaur, 117 Iowa, 578, 91 N. W. 815; People

v. American L. 8; T. Co., 87 App. Div. [N. Y.]

and should contain all facts and rulings

139. Under N. Y. Gen. Pract. Rule 30, report

of referee to assess damages can only be re

viewed by exceptions taken, and if the excep

tions are overruled then a case may be

served. Bates v. Holbrook, 41 Misc. [N. Y.]

129. Saylcs‘ Civ. St. Tex. art. 1496, provides

that the report of an auditor shall be ad

mitted in evidence. but may be contradicted

by evidence, where exceptions have been

filed before the trial. Held, in an action by

a principal to set aside settlements made

with her agent and for an accounting, that

evidence of items in the principal's favor

was admissible under exceptions to the

auditor's report, wherein she had pleaded

such items, though her petition contained

no such charge; the exceptions to the audit

or’s report becoming part of the pleadings

in the case. Lumpkin v. Jaquess, 31 Tex. Civ.

App. 10, 71 S. W. 618.

0. State Bank v. Showers, 65 Kan. 431, 70

Pac. 332. On the trial of exceptions before

3. Jury it is not error to give a charge which

in effect instructs the jury that. if there

is not suflicient evidence to support a. par

ticular finding, their verdict should reverse

that finding. Dickenson v. Moore, 117 Ga.

887. Where the evidence consists of deposi

tions, which have been taken by the com

missioner or in his presence. and is conflict

lng, the court will always review and weigh

the evidence, and, if not satisfied with the

findings. will overrule them. Tatum v. Ta

tum's Adm'r [Va] 43 S. E. 184.

7. Where certain issues in a suit for the

settlement of an estate were referred by the

circuit court, it was authorized to hear in

party interested in the distribution of a

fund in court without answer or exceptions

to the master’s report, the equities of such

party not having been one of the subjects

referred. Butler v. Butler [8. C.) 45 B. E.

184. Where a reference in aid of the con

science oi‘ the court has been ordered. to

take testimony and report concerning facts

in dispute upon a. motion pending before the

court, it is not necessary to present excep

tions to the report in order to contest the

accuracy of the ref_eree's findings, nor to

make a formal motion to confirm the report.

Frost v. Reinach, 40 Misc. [N. Y.] 41!.

8. State Bank v. Showers. 65 Kan. 431, 70

Pac. 332; Hudson v. Hudson [Ga.] 46 B. E.

874.
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necessary to show error.o Motion and not exception is the remedy for failure of

the referee to qualify.‘0

A written remonstrance, filed in the trial court, to the acceptance of a. commit

tee’s report is the proper way of reaching alleged errors in rulings on offers of evi

dence by the committee on hearing before it.“ Assignments of error based on the

ground that an auditor improperly overruled objections urged against the admission

of evidence cannot be considered, unless the evidence objected to be set forth, either

literally or in substance, in the exceptions filed to his report.12 A party objecting

to the finding of a. referee must except to the court’s action overruling his excep

tions to the report, and call attention to the alleged error in his motion for a new

trial, in order to make the objection available on appea ." If no valid exceptions

are filed a final decree will be entered without the intervention of a jury.“

§ 10. Decree or judgment on the repm't (confirmation or overruling, recom

mittal or additional findings, modification, conformity of judgment with report.)

-—A report has no judicial force until confirmed by the court.“ Upon a question

of fact it is entitled to the same consideration as the verdict of a jury, and is not

to be set aside unless it is clearly and palpably against the weight of the evidence."

Where the report is merely tentative, however, the court is not bound by its find

ings,“ and this is so although no exceptions are filed.“ A referee’s conclusions of

law on the facts found will be overruled if inconsistent with the facts.“ Motion

to reject and set aside the findings and conclusions of a referee should state the

reasons assigned for such action.” The court may modify the report,’1 or correct

9. Hudson v. Hudson [6a.] 46 S. E. 874.

10. That an auditor was not sworn ac

cording to law does not constitute a ground

for an exception of fact to his report. The

proper remedy in such a case is a. motion in

due time, to recommit the case to the

auditor. Harrison v. Harrison. 115 Ga. 999.

11. Plaintiff complains, not of rulings. but

only of manner in which rulings were stated

referee In seeing and hearing the witness

would, under the circumstances, require that

his conclusions should be sustained. Hart

v. Tuite. 75 App. Div. [N. Y.] 323. Under W.

Va. Code 1891. § 10. c. 129, a report of ac

count by a commissioner in an action at law.

whether excepted to or not, is prima. [note

in its findings, but not conclusive. and may

be repelled by evidence at the trial. State v.

in report. Held, rulings cannot be reviewed Barnes, 52 'W. Va. 85. Under S. Dak. Laws

on appeal. Geary v. New Haven [Conn.] 55 1891, p. 232, c. 100, 55 9, 10, the circuit

Atl. 584. court has no power to modify the report of

12. Trentham v. Blumenthal, 118 Ga. 530;

Rusk v. Hill, 117 Ga. 722.

18. Ark. Land Co. v. Ladd [140. App.] 77

S. W. 322.

14. Rusk v. Hill, 117 Ga. 722.

15. Court confirms part and sets aside

part of report. Citizens' Bank v. Stock

slager [Neb.] 96 N. W. 591. Under Rule 25

of the common law rules of the superior

court of Mass. an action is not ripe for judg

ment until the assessor's report has been

confirmed. McKim v. Titus, 182 Mass. 393.

65 N. E. 806.

Where the judge who ordered a reference

to ascertain the amount of attorney's fees

went out of oihce before the return of

the testimony and report. a motion for a

confirmation of the report is the proper

practice in order to bring the matter again

before the court. Frost v. Reinach. 40 Misc.

[N. Y.] 412.

16. Helb v. Hake. 203 Pa. 626; State v.

Davis [Neb.] 92 N. W. 740. Pedigrees of

various claimants to an estate. In re May's

Estate, 22 Pa. Super. Ct. 77; Camp v. First

Nat. Bank [Fla.] 83 So. 241. Claim for serv

ices to decedent tor a period of over 9 years,

unsupported by written evidence. Held, even

if evidence justified a doubt as to referee‘s

findings. the advantage possessed by the

2 Curr. Law—~94.

a referee, or to change his findings or his

conclusions of law. Geddis v. Folliett [S.

D.] 94 N. W. 431. A court has no power to

set aside a. referee's findings of fact on its

own motion without the application of either

of the parties. Neeiey v. Roberts [8. D.] 95

N. W. 921.

The whole report cannot be set aside be

cause the master did not respond therein to

all the issues. Under the old chancery prac

tice a. review should be taken. In Ohio, un

der § 5222 Rev. St.. the court may modify

the report, hear testimony itself or recommit

the. case to the master. James v. West, 67

Ohio St. 28, 66 N. E. 156. Where there is

evidence to support an auditor's findings ex

ceptions thereto will be overruled. Weed v.

Gainesviile, J. & S. R. Co. [GIL] 46 S. E. 885.

17. Parties entitled to a jury trial. Fen

no v. Primrose [C. C. A.] 119 Fed. 801. Com

puisory reference. Gibson v. Jenkins, 97 Mo.

App. 27, 70 S. W. 1076.

18. Question of damages in an action at

law. Terry v. Naylor, 125 Fed. 804.

19. \Veitnaur v. Weltnaur. 117 Iowa, 578,

91 N. W. 815.

20. Neeley v. Roberts [5. D.] 95 N. W.

921, An order setting aside the report of a

referee is an intermediate order which in



1490 REFERENCE § 11. 2 Cur. Law.

clerical errors,”2 or recommit it for further testimony.“ In actions at law the con

stitutional right to a trial by jury requires that exceptions of fact to an auditor’s

report shall be submitted to a jury,“ the rule is otherwise in equity cases." Mo

tion for judgment on the report of the referee should be sustained where the re

port is regular in all respects, and no reason is assigned in the notice of motion

of either party why it should not be accepted.“ Where a judgment of the court is

at material variance with the report of the referee, the proper method of correc—

tion is by motion in such court."

§ 11. Appellate rcv-icua—In a suit for the construction of a will refusal to

order a reference for an account of advancements before construing the will can be

appealed from."

If a party appears before a referee and submits his evidence he cannot on ap

peal deny the right of the referee to try the cause." Where the order of a court

setting aside a. referee’s report affirmatively shows the reasons of the court, an ap

peal from the order presents a legal question, and the discretion of the lower court

is not involved.”0

filed to the report of the referee.”1

\"olves the merits and necessarily afi'ects the

judgment within the meaning of S. D. Comp.

Laws 1887. § 5237, which allows a. review of

such an order. Id.

21. The court has no power to add to or

take away from the judgment of a referee in

a material respect, and any attempt to do

so is an irregularity. Shrady v. Van Kirk,

77 App. Div. [N..Y.] 261. An application to

add facts to findings in the report will be

denied where the facts are of a mere evi

dential character. and not necessary to aid

the proper presentation to the court of ques

tion of law arising on the committee‘s re

port. Geary v. New Haven [Conn.] 55 Atl.

584.

' :2. N. Y. Bank Note Co. v. Hamilton Bank

Note E. & P. Co.. 92 App. Div. [N. Y.] 427.

23. The taking of additional testimony lies

in the discretion of the court. Halk v. Stod

dard [8. C.] 45 B. E. 140.

Where a question is not raised on a trial

before commissioners acting as referees. it

cannot be taken advantage of as a ground to

have the case recommitted. Selectmen of

Danvers v. Com.. 184 Mass. 502. 69 N. E. 320.

Material facts not found by the master are

presumed not to exist. but may be supplied

by the court on hearing further testimony.

James v. West. 67 Ohio St. 28. 65 N. E. 156.

Where facts arise which were not proved

before the master, who has already reported

and of the existence of which he had no

notice, an order of reference will be advised

to the same master to specially inquire and

report as to those facts. Statute of N. J.

provides that no divorce shall be granted if

both parties have been guilty of adultery.

Facts as to petitioner‘s guilt of said crime

offered after report. Referred back. Knott

v. Knott [N. J. Eq.] 54 Atl. 559.

Under Civ. Code of Ga. 1895, 5Q 4587. 4593.

it is not incumbent on trial judge of his own

motion to recommit the report to the auditor

when it discloses with due certainty what

rulings he made with regard to the admis

sibility of evidence. what his findings of

law and fact were. Trentham v. Blumenthal,

ilB Ga. 530.

:4. 2i. Weed v. Gainesvilie. J. 8: S. R. Co.

[Ga] 46 S. E. 885.

In order to be reviewed on appeal an exception must have been

The finding of the referee stands upon the same

28. Neeley v. Roberts [8. D.] 95 N. W. 921.

The court at special term is not authorized

to deny judgment in divorce cases because

of errors committed by the referee in the

reception and exclusion of evidence under

Code Civ. Proc. § 1229. providing “that in

actions of divorce judgment cannot be taken

of course upon a referee's report ' ° °

Where a. reference is made in such an action

the testimony and other proceedings must be

certified to the court by the referee with his

report; and judgment must be rendered by

the court." Goldie v. Goldie, 39 Misc. [N. Y.]

389.

27. Shrady v. Van Kirk. 7’! App. Div. [N.

Y.] 261. An affidavit of defendant's attorney

that the referee had stated that he had de

cided the case on its merits. and that it was

by an inadvertence his report did not state

that the complaint was dismissed on its mer

its. no affidavit by the referee himself being

filed. will not warrant an order directing the

amendment of his report so as to show a

direction for judgment on the merits. Dea

gan v. King, 83 App. Div. [N. Y.] 428.

Where a case is referred to a committee

to find the facts. and the court hears no evi

dence. it is error for it to base its judgment

on a fact the contrary of which was found

by the committee. Deed by non compos

mentis held by lower court to be a. fraud.

committee expressly found contrary. true.

Coburn v. Raymond [Conn.] 5"! Atl. 116.

28. Lee v. Baird [N. C.] 46 S. E. 955.

29. Rianton v. Howard. 26 Ky. L. R. 929.

76 S. W. 611. Right to have issue submitted

to jury waived. Montague v. Best. 65 S. C.

455. Where by stipulation a referee is

appointed to giva his opinion on costs. etc..

to be allowed. and later by another stipula

tion he is given power to “hear and deter

mine" the cause, and the first reference is

merged in the second. held. defeated party

is estopped to claim that referee had no au

thority to determine issues in first reference.

Valentine v. Stevens. 86 App. Div. [N. Y.]

481.

80. Neeley v. Roberts [8. D.] 95 N. W.

921.

81. Morelaud's Adm'r v. Citizens' Sav.
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footing, in respect to the evidence, as the verdict of a jury; and if supported by

substantial evidence, it cannot be disturbed by an appellate court.“2 If the evi

dence is conflicting," and the findings are approved by the trial court they will not

be disturbed upon appeal.“ In general the case will not be reversed on appeal for

errors which do not prejudice the parties nor affect the merits of the cause.“

Where the judgment of a referee is reversed by the appellate court, he has no fur

ther jurisdiction of the case after such reversal, unless it should be again referred

to him by consent of parties.“ '

§ 12. Compensation, fees, and costs."—In the absence of a statute the court

has the authority and power to provide for the expense of an investigation before

a referee," and the discretion of the court in fixing compensation will not be re

viewed." Where referee’s services are not paid by the parties to a suit, he is en

titled to maintain an action therefor.“ Per diem fees are reckoned in disregard of

the fact that but a small part of a day may have been occupied.“ Where the ref

eree fixes allowances in proceedings before him or on an audit, the question of

correctness of awards granted by him depends upon the facts of each case.‘2

In order to take advantage of an error committed by a referee in fixing the

amount of an award, such error must be specifically pointed out in the excep

tions filed to the report.“

Bank, 24 Ky. L. R. 1354, 71 S. W. 520: Tufts

v. Latshaw, 172 M0. 359, 72 S. W. 679.

82. Ark. Land Co. v. Ladd [Mo. App.] 77 S.

W. 322; Noble v. Gilliam, 136 Ala. 618; Tufts

v. Latshaw, 172 M0. 359, 72 S. W. 679. Ap

pellant offered no evidence on points it now

desires to upset. Ocorr & R. Co. v. Little

Falls, 77 App. Div. [N. Y.] 592. “Then testi

mony has not been printed. Stockdale v. Ma

ginn, 207 Pa. 226.

88. Bryan v. Bryan, 137 Cal. xix, 70 Pac.

304; Aronson v. Greenherg, 78 App. Div. [N.

Y.] 639; Collins v. McGuire, 76 App. Div. [N.

Y.] 443.

84- Creedon v. Patrick [Neb.] 91 N. W.

872; Rector, etc.. of Mt. Calvary Church v.

AlbersI 174 M0. 331. 73 S. W. 508; Malloy v.

Lincoln Cotton Mills. 132 N. C. 432,

Not conclusive: "N." stated he owed “B.

& Co." $8,000; master's report finds "N."

instead of a debtor to be a creditor of "B.

& Co." to the extent of $5,000. Held suffi

cient to induce appellate court to examine

testimony. Briggs v. Neal [C. C. A.] 120 Fed.

224.

85- Admission of incompetent evidence.

People v. Rushford, 81 App. Div. [N. Y.] 298.

Order of appointment confers more authority

than common. Blanton v. Howard. 25 Ky. L.

R. 929, 76 S. W. 511.

The setting aside of a. referee's findings is

not rendered harmless by reason of the fact

that the evidence reported by the referee

was by consent submitted to the court for

a second trial. Neeley v. Roberts [8. D.]

95 N. W. 921.

88. Camp v. First Nat. Bank [Fla] 33 So.

241. See, also, the topics. Appeal and Re

view, 1 Curr. Law, p. 85; Harmless and Prej

udicial Error, 2 Curr. Law. 1). 159; Saving

Questions for Review.

87. See, also, Costs, 1 Curr. Law, p. 808.

88. Fenno v. Primrose [C. C. A.] 119 Fed.

801. Who shall bear the expense, in the ab

sence of a. statute is a matter resting in the

discretion of the court. Id. Under Mass.

statute (Rev. Laws Mass. 0. 165, §§ 55. 60)

if parties assent to appointment and select

an auditor. expense is borne by defeated par

ty. 1! court in exercising inherent or stat

utory powers appoints an auditor, county

hears expense. Id.

The cost of taking testimony before a

referee or special master. which is irrelevant

to the matter referred to him. will be taxed

to the party introducing the same. Terry v.

Naylor, 125 Fed. 804.

Where the auditor is appointed by the

court, the parties not assenting, the expenses

of the investigation are not the ordinary

expenses of litigation and are not taxable

like ordinary legal costs. Fenno v. Primrose

[C. C. A.] 119 Fed. 801.

89. An order of a. court allowing an au

ditor a. certain compensation will not be

reviewed on the ground that it was excess

ive, where the only evidence before the

court as to the work is contained in the

paper book. Stockdale v. Maginn, 207 Pa.

226.

40. Goldzier v. Rosebault, 84 N. Y. Supp.

240.

41. Under Code Civ. Proc. N. Y. § 3296.

fixing referee's compensation at 810 per day

for each day spent in the business of the

reference, the referee is entitled to count

each day on which he is necessarily occupied

by the business of the reference, without re

gard to the number of hours in the day so

consumed by him. Goldzier v. Rosebault, 8-1

N. Y. Supp. 240.

42. An allowance of $225 attorney's fees

by a referee's report, where the services con

sisted merely in drawing an answer, mak

ing a motion for the disclosure of plaintiff’s

residence, and a. motion for security of costs.

is excessive; $100 is sufficient. Frost v.

Reinach, 40 Misc. [N. Y.] 412. $50 costs by a

referee on an amendment which did not me.

terially change the cause of action stated in

the complaint. Held, sufficiently liberal. Per

ry v. Levenson, 82 App. Div. [N. Y.] 94.

43. Rusk v. Hill, 117 Ga. 722.
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BEFOBMATION OF INSTRUMENTS.

5 1. The Remedy (1492). A. Jurisdiction and Form of Proceeding

A. Nature and Office (1492). (1495).

B. Right to Remedy (1492). B. Parties (1495).

C. Instruments Reformable (1494). C. Pleading and Evidence (1496).

§ 2. Procedure (1405).

§ 1. The remedy. A. Nature and office—Reformation is an ancient head of

equity jurisdiction, founded upon the administration of a protective or preventive

justice,“ and is appropriate when on reducing an agreement or transaction to writ

ing either through mistake common to both parties,“ or through the mistake of one

party accompanied by the fraud or inequitable conduct of the other“ the writ

ten instrument fails to express the real agreement or transaction. In such case.

the instrument may be corrected or reformed so as to truly represent the agreement

or transaction actually made or entered upon," the object sought not being to make

a new agreement but to establish and perpetuate the one already determined upon.‘S

In granting relief under this remedy, the court exercises a very high and delicate

jurisdiction,“ and should proceed with great caution.“0

(§ 1) B. Right to remedy.-—In general, a mistake of law, pure and simple.

is not adequate ground for relief by way of reformation of a written instrument,“

and if an agreement expresses the thought and intention which the parties had at

the time and in the act of concluding it, no relief, affirmative or defensive, will

be granted with respect to it ;“ but where the parties, in reducing an agreement

to writing, fail by mistake to embody their intention in the instrument, either be

cause they do not understand the meaning of the words used or their legal effect,“

or where through a mistake of the parties or the draftsman, there is a failure to

D. Trial and Judgment (1498).

44. 24 Am. & Eng. Enc. Law (2d Ed.) p.

’110. “Resclssion. Cancellation and Reforma

lion."

45. \K'einner v. Himmel. 200 Ill. 375, 65 N.

ii. 680; Stanley v. Marshall, 206 Ill. 20, 69 N.

E. 58; Southern F. & W. Co. v. Ozment. 132

N, C. 839; Webb v. llnmmond. 31 Ind. App.

v.13, 68 N. E. 916; Fierce v. Houghton [Iowa]

5'8 N. W. 3116: Kee v. Davis. 137 Cal. 456. 70

Pac. 294; Lord v. Herr. 80 Wash. 477. 71 Pac.

'13.

46. Boulden v. Wood. 98 Md. 332; Nutter

v. Brown. 51 W. Va. 598; Story v. Gammell

[Neb.] 94 N. W. 982; Blackburn v. Perkins

[Ala.] 35 So. 250; Guthrie v. Martin. 76 App.

Div. [N. Y.] 385. “'here a plaintiff himself

~igned the instrument sought to be reformed.

the presumption is that he knew its con

tents. and therefore was not defrauded. Cam

mack v. Prather [Ten Civ. App.] 74 S. W.

1:54.

47. In order that there may be reformation

of an instrument, the plaintiff is bound to

establish either that it was executed under

a. mutual mistake of fact or that it was exe

cuted under a mistake upon the one side

induced by fraudulent representations upon

the other. Trust Co. of N. Y. v. Universal

Talking Mach. Co.. 90 App. Div. [N. Y.] 207.

The practical construction given an instru

ment by all the parties thereto over a long

period of years is of great weight in deter

mining whether a mistake exists. Brown v.

Ward, 119 Iowa. 604. 93 N. W. 587. So also

that the grantee has never made claim to nor

attempted to occupy a piece of land in ex

cess of that actually sold. but embraced in

the conveyance. Southern F. & W. Co. v. 0:

ment, 18! N. C. 839.

48.

G 4 N.

49.

Earl v. Van Naiia. 29 Ind. App. 532,

E. 901.

Southern F. & W. Co. v. Ozment, 182

N. C. 839.

50. Baab v. Houser. 203 Pa. 470; McGulgan

v. Gaines [Ark.] 77 S. Vt'. 52; Drachlcr v.

Foote, 84 N. Y. Supp. 977.

51. Atlanta 'I‘. 8.: B. Co. v. Nelms. 116 Ga.

915; Wall v. Meilke, 89 Minn. 232, 94 N. W.

688; Lansing v. Commercial Union Assur. Co.

[Neb.] 93 N. W. 756. In Iowa. :1 written con

tract which does not express the true intent

of the parties thereto will be reformed by a

court of equity, though the mistake was one

of law. Bonbright v. Bonbright [Iowa] 98

N. W. 784.

52. Null v. Elliott. 52 W. Va. 229; Alier v.

Crouter. 64 N. J’. Eq. 981. Where a. deed is

made precisely as the parties intended it.

but under a mutual mistake as to the exist

ence of a fact which induced the contract.

such mistake, while it might furnish ground

for a. rescission. will not warrant a. de

cree oi‘ reformation. Farmers' L. & '1‘. Co. v.

Suydam [Neb.] 95 N. W. 867. Reformation

of a certificate of indebtedness denied be

cause petitioner knew its contents and ac

cepted it without objection. no mistake or

fraud being made to appear. Young v. Mari

on-Sims College, 91 Mo. App. 214.

58. Hopwood v. McCausland, 120 Iowa. 818.

94 N. W. 469; Wall v. Meilkc, 89 Minn. 232.

94 N. W. 688. Where there is a misconcep

tion of the parties as to the legal import of

the language used to effectuate the contract

they intend to make. a court of equity will

decree reformation. Lansing v. Commercial

Union Assur. Co. [Neb.] 93 N. W. 756.
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express the actual contract contemplated by the parties, owing to the use of inapt

words,“ a court of equity will grant relief by reforming the instrument, even though

the language be precisely that agreed upon.“

Under proper circumstances, equity will always reform an instrument for mis—

take of fact.M It is not enough, however, to show that one of the parties made a

mistake;" no fraud being alleged or proven, it must be made to appear 1 tt there

was a mutual mistake and that the contract as written does not express the agree

ment as actually intended by the parties,”8 and, where there is mistake of fact on

both sides, but as to one fact by the one party and another and different fact by the

other party, there is a failure of meeting of minds, and the proper remedy is not

reformation but rescission.” .

It is essential that the mistake be material,“0 and it must result without the

fault or negligence of the party seeking relief,‘i1 for equity will not relieve against

the result of complainant’s own negligence, as where he signed the contract without

reading it, or having it read to him, there being no extenuating circumstances,“

though if the defendant’s conduct was fraudulent,“ or he bore a relation of confi—

dence or trust to complainant,“ or complainant relied on a confidential agent,“5

or the agent of defendant," or the scrivener made a mistake," the contract may

be reformed, though complainant failed to read it before signing.

Adequate remedy at law, as usual in equity, bars relief.“

Suit must be timely brought and equity will not decree reformation where com

plainant, after knowledge, neglects for a long period to take the necessary steps,“

54. Richmond v. Ogden St. R. Co. [Or.] 74

Pac. 333; Schrieber v. Goldsmith, 39 Misc. [N.

Y.] 381; Ferrell v. Ferrell, 53 W. Va. 515.

Where, by mistake or the drattsman, a lease

failed to embody an agreement that the lee

sor was to make repairs. the lessees were en

titled. in an action for the rent. to ask for a

reformation. Thomas v. Conrad. 24 Ky. L.

R. 1630. 71 S. W. 903. Where parties through

ignorance. inadvertence, or lack of apprecia

tion of their acts, have made, a contract dif

ferent from what was intended. a. court or

equity will reform the instrument, eviden

cing it so as to conform to the agreement

as made. Quitelaim deed reformed so as to

except a condition as to use of premises,

that being the real intention of the parties.

Uihlein v. Matthews, 86 N. Y. Supp. 924.

5r. Wall v. Mellke, 89 Minn. 232, 94 N. W.

688; Western Wheeled Scraper Co. v. Stickie

rnan [Iowa] 98 N. W. 139. If the language

of a written instrument, even though it be

that selected by the parties when given a.

legal construction, falls to express or de

feats their mutual intent and agreement,

equity will reform it. Brown v. Ward, 119

Iowa, 604, 93 N. W. 587.

56. Describing a piece of land as the "mid

dle" instead of the "west" acre is a mistake

or fact. Wieneke v. Deputy. 31 Ind. App.

621, 68 N. E. 921. A mistake of fact is de

fined to be a mistake not caused by the neg

lect or a legal duty on the part of the person

making the mistake, and consisting in, first,

an unconscious ignorance or forgetfulness

of a fact, past or present. material to the

contract; or second. belief in the present

existence of a thing material to the contract

which does not exist or in the past existence

at such a thing which has not existed. Mar

shall v. Homier [Okl.] 74 Pac. 368.

57. Forester v. Van Auken [N. D.] 96 N.

TV. 301; Lyons v. Lyons [R. 1.] 56 Atl. 680;

Bowman v. Besley [Iowa] 97 N. W. 60; Jones

v. Warren [N. C.] 46 S. E. 740.

58. Montgomery v. Mann. 120 Iowa, 609, 94

N. W. 1109: Bowman v. Besley [Iowa] 97 N.

W. 60; McGuigan v. Gaines [Ark.] 77 S. W.

52; Stanley v. Marshall, 206 Ill. 20. 69 N. E.

Forester v. Van Auken [N. D.] 96 N. W.

59. Wirsching v. Grand Lodge. etc., [N. J.

1304.] 56 At]. 713. .

00. The omission of a clause reserving

growing crops from the operation of a war

ranty deed is a material matter. Marshall v.

Homier [Okl.] 74 Pac. 368.

61. A mere oversight is not negligence.

Marshall v. Homler [OkL] 74 Pac. 368.

62. Youngstown Elec. Light Co. v. Butler

County Poor Dist., 21 Pa. Super. Ct. 95.

03. Boulden v. Wood, 96 Md. 332; Story v.

Gammell [Neb.] 94 N. W. 982.

64- So where one omits to read an instru

ment relying on a confidential agent, being

ignorant of the significance or the terms

used. Murray v. Roach, 24 Ky. L. R. 2013.

72 S. W. 807.

65. Woman selling through a neighbor

who was her broker. White v. Shaffer, 97

Md. 359. Sister selling land to her brothers

through the agency of one of them. Barry

v. Rownd, 119 Iowa, 105. 93 N. W. 67.

06. Where one accepted a policy of fire

insurance without reading. Taylor v. Glens

Falls Ins. Co. [Fla] 32 So. 887.

07. Thomas v. Conrad, 24 Ky. L. R, 1630.

71 S. W. 903: Ferrell v. Ferrell, 63 W. Va.

515; Schrieber v. Goldsmith, 39 Misc. [N. Y.]

381: Smelser v. Pugh. 29 Ind. App. 614, 64 N.

E. 943.

88. Null v. Elliott. 52 W. Va. 229.

89. Laches for four years. Van Beck v.

Mllbrath. 118 Wis. 42, 94 N. W. 667. Delay

for eight years. Sharp v. Behr, 117 Fed. 864.
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especially where the rights of third persons will be prejudiced,“ though laches will

not be imputed to complainant before discovery of the mistake or before the time

when by the exercise of due diligence he should have discovered it,’1 nor, where

there is dispute as to the construction of an instrument and complainant postpones

asking reformation, on the advice of counsel, until an adverse decision by a com

petent court,72 nor where complainant delays in the hope and belief of the success

of overtures for an amicable adjustment of the controversy, which are not definitely

rejected until just before the filing of the bill," and where it does not appear that

equal or superior rights of third persons have intervened because of delay in bring

ing the action, nor that the delay has worked any disadvantage or prejudice to the

defendant, there is not such laches as will preclude the granting of relief.“

(§ 1) C'. Insiruments reformable.—Almost all written instruments may be

reformed when the proper occasion is furnished ,7“ thus, under proper circum

stances, equity will reform an account stated," a bill of lading," a contract to con

vey land," a judgment," a lease,“ a mortgage,"1 partnership articles);2 a policy of

life” or fire insurance,“ promissory notes,“ a receipt,“ a supersedeas or other ju

dicial bond ;" but it is in respect of deeds of conveyance that the remedy is most

often invoked.“ Thus a warranty deed conveying land in excess of that actually

sold,” or which describes less land than actually sold,90 or one describing an en

tirely difierent parcel of land, are proper

70. Where, though the consideration is

furnished by the husband, a deed is taken in

the wife's name, and the husband learning

of this soon after permits the wife to deal

with the property as her own until her death

eleven years thereafter, equity will not de

cree reformation by substituting the hus

band's name in the conveyance. Lowry v.

Lowry [Mich.] 97 N. W. 726.

71. Nutter v. Brown, 51 W. Va. 598; Wall

v. Meilkc. 89 Minn. 232, 94 N. W. 688; Jones

v. McNealy [Ala] 35 So. 1022.

72. Allis v. Hall [Conn.] 56 Atl. 637; Rich

mond v. Ogden St. R. Co. [Or.] 74 Pac. 338.

73. \Vhite v. Shaffer. 97 Md. 359.

74. Nutter v. Brown. 51 W. Va. 5951; Earl

v. Van Natta. 29 Ind. App. 532. 64 N. E. 901;

\Vhite v. Shaffer. 97 Md. 359. Diligence is

required for the protection of third persons

who may in their innocence suffer from un

reasonable delay. One therefore who knows

of an adverse claim is not in a. position to

invoke the doctrine of laches. especially if he

is pursuing an unconscionable claim. Allis

v. Hall [Conn.] 56 Atl. 637.

75. Marshall v. Homler [Okl.] 74 Fee. 368.

78. Louisville Banking Co. v. Asher, 23

Ky. L. R. 1180, 65 S. W. 133.

77. Fowle v. Pitt, 183 Mass. 351. 67 N. E.

343.

78. Wold v. Newgard [Iowa] 94 N. W.

959; Roe v. Davis. 137 Cal. 456. 70 Pac. 294.

Relief denied. Roussel v. Lux. 39 Misc. [N.

Y.] 508.

19- State v. Dashlell [Tex. Civ. App.] 74

S. W. 779.

80. Thomas v. Conrad. 24 Ky. L. R. 1630,

71 S. W. 903. Written lease of mill property

reformed so as to permit removal of machin

ery at end of term by tenant. Brown v.

Ward. 119 Iowa. 604. 93 N. W. 587.

81. Securing notes. Sauer v. Nehls. 121

Iowa. 184, 96 N. W. 759; Meier v. Bell [\Vls.]

97 N. W. 186. Mortgage-deed reformed so

that the principal of a senior mortgage be

excepted from the operation of its covenants.

Allis v. Hall [Conn.] 59 Atl. 687.

subjects of reformation.°1

82. Articles of dissolution. Smclser v.

Pugh, 29 Ind. App. 614, 64 N. E. 943. Release

of partnership liability. Willard v. Davis,

122 Fed. 363.

88. Hunt v. Provident S. L. Assur. Soc..

77 App. Div. [N. Y.] 338.

84. Pictet Spring Water Ice Co. v. Citizens”

Ins. Co.. 24 Ky. L. R. 1461. 71 S. W. 514. Pol

icy of insurance reformed so as to state name

of true owner and supply description of land

where building situate. Taylor v. Glens Falls

Ins. Co. [Fia.] 32 So. 887; Lansing v. Com

mercial Union Assur. Co. [Neb.] 93 N. W.

756.

85. Evidence held to warrant a reforma

tion importing execution in oilicial and not

private capacity. Western Wheeled Scraper

Co. v. Stickleman [Iowa] 98 N. W. 139. Ref

ormation so as to establish liability as trus

tee and not personally. Richmond v. Ogden

St. R. Co. [Or.] 74 Fee. 333.

86. Reformed so as to read in full. Kam

mermeyer v. Hilz, 116 Wis. 313. 92 N. W.

1107.

81. Nourse v. Vi'eitz. 130 Iowa. 708, 95 N.

W. 251.

88. Deed reformed so as to convey fee in

stead of life estate only, \Viemer v. Himmel,

200 111. 375. 65 N. E. 680. So as to convey

land without coal. Baab v. Houser. 203 Pa.

470. So as to reserve certain crops. Mar—

shall v. Homier [OkL] 74 Fee. 368. By intro

ducing reservation of railroad right of way.

Fierce v. Houghton [Iowa] 98 N. W. 306.

By striking out trust clause and inserting

another clause in a deed. Wall v. Meilke, 89

Minn. 232, 94 N. W. 688. By inserting as

sumption of mortgage clause. Boulden v.

Wood. 96 Md. 332. By striking out assump

tion of mortgage clause denied. Bowman

v. Bcsley [Iowa] 97 N. W. 60. Deed declared

to be mortgage. Reese v. Rhodes [Arim]

73 Pac. 446.

80. Earl v. Van Natta. 29 Ind. App. 532.

64 N. E. 901; Nutter v. Brown. 51 W. Va.

593: Mikiska V. Iiiiklska [Minn] 95 N. \\'.
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A void instrument will not be reformed,“2 and where reformation is sought of

a deed, a valuable, as distinguished from a good, consideration must be shown."

§ 2. Procedure. A. Jurisdiciion and form of proceeding—In those juris;

dictions where the distinction between law and equity is maintained, the remedy

by reformation cannot be had, in an action at law; it must be by suit in equity f“

but in Texas an ambiguity in a description may be explained or removed, in an

action to establish a boundary line, without the aid of a court of equity,” and in

New York an action will lie on an administrator’s bond from which the amount 01'

the penalty was omitted, without reformation.“

Where equity has once acquired jurisdiction to reform an instrument it may

retain it and grant such other relief as the circumstances may warrant,” and where

an action at law has been begun on a policy of insurance equity will entertain a bill

asking that the action at law be stayed until a reformation of the policy can be ob—

tained, and that after reformation, judgment be entered for the amount found to

be due on the policy.”

Equity will not, in a collateral proceeding, grant relief by reformation.”

When reformation is the only relief sought a previous demand is essential,1 but

where in addition to the reformation a recovery or other relief is demanded,’ or

where a request to rectify would have been vain and useless, no prior demand is

necessary.3

Where the object sought by a bill is achieved before trial by the execution of a

new contract, there is no longer occasion for the interposition of the court.‘

(§ 2) B. Parties.—In all cases of mistake in written instruments equity will

interfere as between the original parties,ls or those claiming under them, such as

910; Barry v. Rownd. 119 Iowa, 105, 93 N. W.

67. Reformation denied. McGuigan v.Galnes

[Ark.] 77 S. \V. 52.

90. Stanley v. Marshall, 206 Ill. 20, 69 N.

E. 58; Murray v. Roach, 24 Ky. L. R. 2013,

72 S. W. 807.

91. Blackburn v. Iferkins [Ala] 35 So.

250.

92. Mortgage on wife's land to secure hus

band‘s debt. Day v. Shiver, 137 Ala. 185.

98. Love and affection do not constitute

a sufficient consideration. Strayer v. Dick

erson, 205 III. 257, 68 N. E. 767. Father to

son. Ferrell v. Ferrell, 53 W. Va. 515.

Daughter to mother. Enos v. Stewart, 138

Cal. 112, 70 Pac. 1005. But see where ref—

ormation at instance of donor granted.

Mother to daughter. Schrieber v. Goldsmith,

39 Misc. [N. Y.] 381. But a moral obligation

arising from an antecedent legal obligation,

the enforcement of which has been suspend

ed by operation of law, is a sufficient consid

eration. Strayer v. Dickerson, 205 111. 257,

68 N. E. 767.

94. Over v. Walzer. 103 Ill. App. 104. The

objection in a code state, that the court is

incompetent in an action at law to deal with

reformation is without force. Story v. Garn

mell [Neb.] 94 N. W. 982.

as. Sloan v. King [Tex. Civ. App.] 77 S.

W. 48.

06. McManus v. Harrlgan, 41 Misc. [N. Y.]

615.

97. Specific performance decreed. Kee v.

Davis. 137 Cal. 456. 70 Fee. 294; Wold v. New

gard [Iowa] 94 N. W. SS9. Mortgage fore

closed. Jones v. McNealy [Ala] 35 So. 1022.

Possession of land decreed. Earl 11. Van

Natta, 29 Ind. App. 532, 64 N. E. 901. Ex

cessive portion in a grant directed to be

reconveyed. Shelby v. Creighton [Neb.] 96

N. W. 382. Money judgment awarded. Palrn

er S. 8: I. Co. v. Heat, L. 8: P. Co., 160 11d.

232. 66 N. E. 690. Enforcement of judgment

enjoined. Allis v. Hall [Conn] 56 Atl. 637.

Where an action for damages had been

transferred to the equity side of the court

on the application of defendant for the ref

ormation of a. description in a. deed, though

the relief was denied yet the court retained

jurisdiction and awarded damages. McGuigan

v. Gaines [Ark.] 77 S, W. 52.

98. Lansing v. Commercial Union Assur.

Co. [Neb.] 93 N. W. 756.

09. Plaintiff in an action for damages for

cutting timber relied on a sheriff’s deed to

prove title. It being objected that the deed

was without seal, plaintiff sought to show

that it was omitted by mistake. Fisher v.

Owens, 132 N. C. 686.

1, 2. Earl v. Van Natta, 29 Ind. App. 532,

64 N. E. 901.

3. Lester v. Johnston, 137 Ala. 194; Jones

v. McNealy [Ala.] 35 So. 1022.

4. Daugherty v. Curtis [Iowa] 97 N. W. 67.

5. .Earl v. Van Natta, 29 Ind. App. 532, 64

N. E. 901. Reformation at the instance of

the grantor in a deed. Barry v. Rownd, 119

Iowa, 105, 93 N. W. 67; Earl v. Van Natta,

‘29 Ind. App. 532, 64 N. E. 901; Nutter v.

Brown, 51 W. Va. 598. The grantee in a

deed of conveyance. Wierner v. Himmel,

200 Ill. 375, 65 N. E. 680. Grantee of an

easement in a. right of way. \Vhite v. Shaf

fer, 97 Md. 359. The assured in a policy of

life insurance. Hunt v. Provident S. L.

Assur. 800., 77 App. Div. [N. Y.] 838.
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personal representatives,“ assignees,T voluntary grantees.a Reformation will be de_

creed as against a grantee and his grantees to the last one,” or purchasers from them

_with notice.10 A purchaser from the grantor may maintain a. bill to reform the

grantor’s prior deed to another,“ and after death of the assured, the assignee of

the beneficiaries may be substituted in a suit to reform a life insurance policy and

recover its surrender value.12 Likewise a mortgagee, or, if dead, his personal rep

resentatives are proper and necessary parties with the other beneficiaries in a suit

to reform a. fire insurance policy made payable under condition to the mortgagee.“

A bill may be maintained against the assignee of one of the parties.“

(§ 2) 0'. Pleading and evidence.1°—In an action to reform a written instru

ment it is necessary to set forth the terms of the original agreement, and also the

agreement as reduced to writing, and point out with clearness wherein there was a

mistake." It is also necessary to aver and show that the mistake was mutual, where

there is no fraud ;" it is sufficient to plead the ultimate facts, however," since

the evidence should not be pleaded," and it is not necessary to allege when com

plainant discovered the mistake,20 nor to aver a prior demand or request to correct,

if such request would have been vain and useless.21

In many jurisdictions reformation may be sought by way of a defense to an

action on the contract,” and in Indiana evidence of mistake is admissible under the

general denial."

In New York the defense of the statute of limitations must he pleaded in strict

compliance with the terms of the statute.

6.' Taylor v. Glens Falls Ins. Co. [Flat] 32

So. 887: Hunt v. Provident B. L. Assur. Soc.,

77 App. Div. [N. Y.] 338; Lansing v. Com—

mercial Union Assur. Co. [Neb.] 93 N. W.

756.

7.

Fed. 555; Thomas v. Conrad, 24 Ky. L.

1630, 71 S. W. 903.

S. Jones v. McNealy [Ala.] 35 So. 1022.

9. Mikiska. v. Mikiska [Minra] 95 N. W.

910; Wieneke v. Deputy. 31 Ind. App. 621, 68

N. E. 921.

10. Constructive notice. \Vhite v. Shaffer.

97 Md. 359; Sloan v. King [Tex. Civ. App.]

77 S. W. 48. Where one without notice suc

ceeds to the rights of parties to a mistake

equity will not correct such mistake to his

prejudice, Adams v. Drews, 110 La. 456.

W'here an instrument which is susceptible of

reformation has passed into the hands of an

innocent party. a judgment for damages will

be rendered against the wrongdoer. Story

v. Gemmell [Neb.] 94 N. W. 982.

11. Jones v. McNealy [Ala.] 35 So. 1022.

The grantee of“ an easement may sue to re

form the deed to another prior grantee. from

the same grantor. in which the easement was

reserved by erroneous description. \Vhite v.

Shaffer. 97 Md. 359.

12. Hunt v. Provident S. L. Assur. Soc.,

77 App. Div. [N. Y.] 338.

13. Taylor v. Glens Falls Ins. Co. [Fla.]

32 So. 887.

14. Corporation purchasing property and

assuming obligations of another. Barker v.

Pullman's Palace Car Co., 124 Fed. 555.

15. By setting forth defectively a cause

of action for reformation of an insurance

policy, the plaintiff did not lose the bone

flt of a good cause of action on the policy

Barker v. Pullman‘s Palace Car Co., 1514

as written [Civ. Code 1896. I 4833]. Trust

An answer which alleges that a cause of

Co. of Ga. v. Scottish U. & N. Ins. Co. [6a.]

46 8. E. 855.

16. “'illard v. Davis. 122 Fed. 863: Keith

v, Woodruft. 136 Ala. 443; White v. Shaffer.

97 Md. 359; Webb v. Hammond, 31 Ind. App.

613, 68 N. E. 916. A petition held to recite.

sufficient facts to make out a case of refor

mation. Nourse v. Weltz, 120 Iowa. 708.

95 N. W. 251. The use of the word "mistake"

in a. complaint is not the mere statement of

a. conclusion but the statement of a. feat.

Smelser v. Pugh, 29 Ind. App. 614, 64 N. E.

943.

17. Lyons v. Lyons [R. 1.] 56 Atl. 680:

\Vebb v. Hammond, 31 Ind. App. 613, 68 N. E.

916.

18. In Mass. where "a defendant may ai

ioge in defense any facts which would en

title him in equity to be absolutely and un

conditionally relieved against the plaintiff's

claim or cause of action." an answer which

states facts showing mutual mistake is broad

enough to open this defense [Rev. Laws. p.

1554, c. 173. § 28]. Fowle v. Pitt, 183 Mass.

351. 67 N. E. 343.

19. In pleading an antecedent contract it

is only necessary to plead its terms positive

ly and with certainty. so that nothing will

be left to inference. A rule requiring that

the exact words employed by each party to

the contract should be specially pleaded

would violate the rule against pleading evi

dence. Earl v. Van Natta. 29 Ind. App. 582.

64 N. E. 901.

20. Jones v. MeNealy [Ala.] 35 So. 1022.

21. Jones v. MeNealy [Ala.] 35 So. 1022;

Lester v. Johnston, 137 Ala. 194.

22. 1 Rev. Laws. Mass. p. 1554. c. 173. i 28.

Fowle v. Pitt. 183 Mass. 351. 67 N. E. 343.

28. Ejectment and evidence of mistake in

plaintiff's deed. Wieneke v. Deputy, 31 Ind.

App. 621. 68 N. E. 921.
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action is outlawed is defective, inasmuch as it may not have been when action was

commenced.“

The law presumes that a written instrument embodies the agreement in which

the minds of the parties met," unless the presumption is rebutted in a proceed

ing brought to reform the instrument ;" and upon him who seeks to correct it rests

the burden of establishing the mistake."

In the absence of fraud, accident, or mistake, in the execution and delivery of

a deed or other written contract, no evidence can be heard of prior or contempo

raneous agreements,28 and in general parol evidence is not admissible to vary a

written instrument,” but it is admissible to establish the fact of a mistake, in what

it consists, and to show how the writing should be corrected in order to conform to

the agreement actually made.” Testimony of one of the parties is admissible to

show the intention of the parties in making a deed,“ and where it is sought to re

form a deed absolute in form into a mortgage, evidence of the relation of the par

ties to each other is proper."

The contract must be proven, either by being introduced or in other customary

ways,“ and the proof must relate to the time when the instrument was executed."

To justify reformation the mistake must be established by proof so clear, con

vincing, and satisfactory, as to leave no room for doubt." A mere preponderance

of evidence is not sufficient," though a clear preponderance is.“T If the testimony

is conflicting or of such undecisive character as to raise a substantial doubt in the

24. Code Civ. Proc. i 388. Schrieber v.

Goldsmith, 39 Misc. [N. Y.] 381.

%. Barker v. Pullman’s Palace Car Co.,

124 Fed. 655; Southern F. & W. Co. v. Oz

ment, 132 N. C. 839; Earl v. Van Natta, 29

1nd. App. 532, 64 N. E. 901.

20. Southern F. & W. Co. v. Ozment. 132

N. C. 839.

27. Roussel v. Lux, 99 Misc. [N. Y.] 508;

Barker v. Pullman's Palace Car Co., 124 Fed.

556; Southern F. & W. Co. v. Ozment. 132 N.

C. 839.

28. Anthony v. Roekefeller, 102 Mo. App.

326. 76 S. W. 491.

20. W. P. Fuller 8‘: Co. v. Schrenk. 171

N. Y. 671, 64 N. E. 1126; N. Y. Cent. Iron

works Co. v. U. S. Radiator Co., 174 N. Y.

331, 66 N. E. 967.

$0. Wieneke v. Deputy, 31 Ind. App. 621l

68 N. E. 921; Forester v. Van Auke'n [N. D.]

96 N. W. 301; Marshall v. Homier [Okl.] 74

Pac. 368: Story v. Gammell [Neb.] 94 N. W.

982; Western Wheeled Scraper Co. v. Stickie

man [Iowa] 98 N. W. 139; McGuigan- v.

Gaines [Ark.] 77 S. W. 52; Kee v. Davis. 137

Cal. 456, 70 Pac. 294.

31. Southern F. 8; W. Co. v. Ozment, 132

N. C. 839.

32. Reese v. Rhodes [Arlz.] 73 Fee. 446.

83. Webb v. Hammond. 31 Ind. App. 613,

68 N. E. 916.

34. A father deeded a lot to each of two

sons. There was testimony that some time

prior thereto he made declarations exactly

reversing the descriptions in the deeds. Wil

liamson v. Carpenter, 205 Pa. 164.

35. Evidence insufficient to declare deed

in form absolute a. mortgage. Forester v.

Van Auken [N. D.] 96 N. W. 301. To substi

tute husband's name for wife's in deed. Mei

er v. Bell [Wis] 97 N. W. 186. To establish

covenant to accept renewal insurance. Bar

ker v. Pullman's Palace Car 00.. 124 Fed.

5535. Evidence sufficient to reform descrip

tion in deeds. Mikiska. v. Miklska [Minn]

95 N. W. 910. The degree of proof required

is usually that stated in the text. The rule.

however, is variously stated. thus “clear and

satisfactory." Proof sufficient. Stanley v.

Marshall, 206 Ill. 20, 69 N. E. 58: Montgom

ery v. Mann, 120 Iowa, 609, 94 N. W. 1109:

Brown v. Ward. 119 Iowa. 604. 93 N. W. 587.

Proofs insufl'icient to change loan from father

to son into a gift. Sauer v. Nehis. 121 Iowa.

184. 96 N. W. 759. To change deed abso

lute into mortgage. Emery v. Lowe, 140 Cal.

379, 73 Fee. 981; Jackson v. Martin [Tex.

Civ. App.] 73 S. W. 832. “Clear and convin

cing." Humphreys v. Shelienberger, 89 Minn.

827. 94 N. W. 1083; Wall v. Mellke. 89 Minn.

232. 94 N. W. 688: Drachler v. Foote. 84 N.

Y. Supp. 977. “Clear. positive and convincing."

Roussel v. Lux, 39 Misc. [N. Y.] 508; Dough

erty v. Lion F. Ins. Co.. 41 Misc. [N. Y.] 285.

“Clear, strong and convincing." Descrip

tion in deed reformed. Southern F. & W. Co.

v. Ozment, 132 N. C. 839. "Clear. full and

decisive." Proof insufficient to charge

grantee with assumption of mortgage. Bow

man v. Besley [Iowa] 97 N. W. 60. “Clear,

precise and indubitable." Williamson v. Car

penter, 206 Pa. 164. Evidence held insuffi

cient to show mutual mistake in terms of

contract for sale of corporate stock. Mere

dith v. Holmes [Mo. App.] 80 S. W. 61. Evi

dence held not to show a mutual mistake so

as to warrant reformation. Anderson v.

Anderson Food Co. [N. J. Eq.] 57 Atl. 489.

Evidence held sufficient to show mutual mis

take as to property included in conveyance.

Hawkins v. Biait [Miss] 36 So. 246.

36. Bowman v. Besley [Iowa] 97 N. W.

60; Mikiska. v. Miklska [Mlnn.] 95 N. W. 910;

McGuigan v. Gaines [Ark.] 77 S. W. 52.

87. Receipt reformed to read in full.

Kammermeyer v. Hiiz. 116 Wis. 313. 92 N. W.

1107.
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minds of the court the instrument as written must stand," but the fact that there

is a conflict of testimony or evidence will not operate to deprive one of relief if the

mistake be clearly established.”

(§ 2) D. Trial and judgment—As in other cases, instructions should re

spond to the issues,“ and submit the facts as the evidence presents them.“ The

decree should be responsive to the issue presented, should be full and specific as to

the correction or reformation made,‘2 and, the court having jurisdiction of the sub

ject. and all parties interested. in the question being before it, is conclusive of the

question.‘3

RELEASES.

Nature, Form and Requinlten (1498).

§ 2. Parties to Release (1499).

53. Interpretation, Construction and EI

feet (1409).

§1. § 4.

(1500).

§ 5.

Defense: to or Avoidance of Release

Plentllng, Front and Practice (1501).

This topic will treat of formal releases relegating settlements and the efiect

of the release as an accord and satisfaction to other appropriate topics.“

§1. Nature, form and requisites.—A writing in form a receipt may be

a good release.“ A receipt for money and a release of all claims may be joined in

the same instrument.“

A release must be supported by a consideration." If'it fails, the releasor may

recover on the original debt.“

88. Barker v. Pullman’s Palace Car 00.,

124 Fed. 555; Greditzer v. Continental Ins.

Co., 91 Mo. App. 534; Dougherty v. Lion F.

ins. Co., 41 Misc. [N. Y.] 285. The mere fact

that a deed includes property not owned by

the grantor, together with general declara

tions of witnesses as to the existence of a.

mistake is not sufficient to warrant a correc

tion in a description. Underwood v. Cave.

176 Mo. 1. '75 S. W. 451.

80. McGuigan v. Gaines [Ark.] 77 S. W. 52.

40. Where the issue made by the pleadings

and evidence is of a deed absolute or mort

gage, an instruction submitting to the jury

the question of a conditional sale is reversi

ble error. Bradford v. Malone [Tex. Civ.

App.] '77 S. W. 22.

41. Where it appeared from two several

conversations that a. deed to be executed

should be security for money loaned, it was

error for the trial court to instruct :1 Jury

that they were to determine the matter

upon the understanding alone of the parties

at the time when the deed was delivered.

Grier v. Casares [Tex. Civ. App.] 76 S. W.

451.

42.

451.

43.

1224,

44.

Underwood v. Cave, 176 Mo. 1, 75 S. W.

Kendall v. Crawford, 25 Ky. L. R.

77 S. W. 364.

Accord and Satisfaction, 1 Curr. Law,

Seaman's release, see Shipping, etc.

A receipt acknowledging payment in

full for loss oi.‘ time and medical bill incurred

on account of injuries. and disclaiming lia

bility to him on any other account is a. good

release in the absence of proof of fraud or

other error superinducing the settlement.

Kelly v. Homer Compress 00., 110 La. 983.

46. A writing acknowledging receipt of

money and releasing an employer from all

contracts previously entered into. Cammar

atn v. Pa. Coal Co.. 86 N. Y. Supp. 787.

47. Voluntary release of debt just before

A written release imports a consideration." Ac

creditor's assignment and bankruptcy. Mus

chel v. Austern. 84 N. Y. Supp. 966. Promise

to the maker by a. bona. fide indorsee that

the indorsce would not look to him for pay

ment but would hold the payee. Muller \'.

Swanton, 140 Cal. 249, 73 Pac. 994. Release

of retiring partner by creditor of firm. Bronx

Metal Bed Co. v. Wallerstein, 84 N. Y. Supp

924.

Payment of s. liquidated sum uncondi

tionally due is not sufficient consideration.

Harrison v, Murray Iron Works Co., 96 Mo.

App. 348. 70 S. “I 261. In this case all claims

including other unliquidated ones were re

leased.

Suillclency of particular considerations: One

dollar on an agreement to employ for n

definite time held a sufficient consideration.

Quebe v. Gulf, C. & S. F. R. Co. [Tex. Civ.

App.] 77 S. W. 442. Payment of a liquidated

and undisputed claim is no consideration for

a release of other liquidated claims. Wood

ail v. Pac. M. L. Ins. Co. [Tex. Civ. App.]

79,3. W. 1090. Giving employment for one

month under a release, the consideration of

which was "employment for such time only

as may be satisfactory to said company,"

held sufficient. Carroll v, Mo.. K. & 'I‘. R. Co._

30 Tex. Civ. App. 1, 69 S. W. 1004. Surrender

by a bondsman of a right to compel settle

ment of accounts held a sufficient consider

ation for release of liability on the bond.

German-American Bank v. Schwinger, 75

App. Div. [N. Y.] 893.

48. One who received cotton from his

debtor and applied the proceeds thereof to

the debt and gave a. receipt, but was after~

wards forced to pay such proceeds to one

holding a landlord's lien on the cotton. might.

notwithstanding the receipt, enforce repay

ment from his debtor. Ball. B. & Co. v.

Sledge [Miss.] 35 So. 447.

40. Payment of their proportion of a debt

after maturity by two of three Joint obligors
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ceptance of part of a sum due and parol release of the balance based on no other

consideration is void.“0

§ 2. Parties to release.-—The parties to be bound must all join in the re

lease.“ It is not necessary that the administrator release a cause of action ac

cruing to next of kin, where there is only one. That one may release.“2

§ 3. Interpretation, construction and effect—Where the evidence as to a re

lease is uncontradictcd, its construction is for the court.”

A release takes efiect from the date of execution“ and delivery.“ A distinct

right, especially if it subsequently matures, is not release,“ nor is a subsequent

cause of action arising out of defective performance of an agreement in the re

lease." A release of the entire cause of action against one joint obligor will

release ally"8 but a release to one not liable will not release the one who is

liable," nor does it release a distinct claim or liability arising out of the same

transaction.“0 The release must be a technical one under seal to have this eilfect.61

At common law, the discharge of all joint debtors is commensurate with that of

any, and mere payment of part of it is not sufficient consideration for a release of

the whole." It has been held that unless the entire cause of action be released to

one, the others remain liable." A Covenant not to sue one of several joint obligors

18 no release as to the others.“

The release of one joint tort feasor releases all, even though it be stipulated

is not sufllcient consideration for an oral re

lease, though a. statute would give the re

lease effect if in writing. Miller v. Fox

[Tenn] 76 S. W. 893.

60. Where one of several guarantors was

released on payment of his proportionate

share. Commercial & F. Nat. Bank v. McCor

mick, 97 Md. 703.

61. The dissolution of a. partnership does

not release any member from partnership

debts unless there is a. contract to that

effect with the creditors. Bronx Metal Bed

Co. v. Waller-stein, 84 N. Y. Supp. 924.

62- For unlawful death, the widow who

was sole beneficiary accepted a sum of money

and gave a release. Mattoon G. L. 8.: C. Co.

v. Dolan, 106 Ill. App. 1.

63. A release of all claims, when the in

jured party knew that his throat and breast

had been hurt. held to be a. release for in

jury to eyesight, though it was not known

to exist when the release was executed.

Quebe v. Gulf. C. & S. F. R. Co. [Tex. Civ.

App.] 77 S. W. 442.

54. A release executed on a. date subse

quent to the time of trial is not admissible

as evidence to affect the matters in contro

versy. Rosenthal v. Rudnick, 84 App. Div.

[N. Y.) 611.

5'5. Where a release in which defendant

agreed to employ plaintiff so long as he saw

fit was not delivered until after plaintiff

went to work on defendant's oral agreement

to employ him for life. Boggs v. Pac. Steam

Laundry Co., 171 M0. 282. 70 S. W. 818.

56. A release of claims from son to father

held not to be a. release of the son's equi

table claim to land held in trust. Suit v.

Suit, 97 Md. 539.

57. Release of damage caused by excava

tion held not to be a release for damages

caused subsequently because of insufficiency

of a. retaining wall built under the agreement

of release. Rector, etc.. of Church of

Holy Communion v. Paterson Extension R.

Co., 68 N. J. Law, 399.

58. Plaintiff released all claim of damages

for injuries caused by the joint negligence

of an express company and a. street car com

pany, to the express company. Hubbard v.

St. Louis & M. R. R. Co.. 173 M0. 249, 72 S.

W. 1073. Plaintiff accepted money from one

of several dealers who had entered into an

agreement not to sell to him and done other

acts to the injury of his business and gave

him a. release for injuries so caused. Dulancy

v. Buffum, 173 Mo. 1, 73 S. XV. 125. A sher

iff and defendant executing a. writ in an

unlawful manner committed a. trespass for

which plaintiff compromised with the sher

iff and released him. Burns v. Womble, 131

N. C. 173.

59. Where a passenger on a railroad train

is hit by a bullet negligently fired from a

shooting gallery. Dufur v. Boston & M. R.

R., 75 Vt. 165.

80. Release of a railroad company from

liability for delivering cars of grain with

out requiring the bills of lading does not re

lease the party who took and converted the

grain. Iddings v. Citizens' State Bank [Neb.]

92 N. W. 578.

61. Paroi release of one of several joint

and several makers of a promissory note

consisting in an unsigned release of one

joint maker indorsed on the note. Valley

Sav. Bank v. Mercer, 97 Md. 458.

02. Where a creditor released one part

ner on payment of his proportionate share

of a. debt. Hatzel v. Moore, 120 Fed. 1015.

63. Where one injured by the joint act of

several accepted a sum as part satisfaction

and gave a release to the one making pay

ment. Louisville & E. Mail Co. v. Barnes'

Adm'r [Ky.] 79 S. W. 261.

04. A bank accepted their proportionate

share from some of several guarantors and

covenanted not to sue them for the bal

ance. Commercial & F. Nat. Bank v, Mc.

Cormick, 97 Md. 703.
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in such release that the others are not to be discharged." Such a stipulation may

defeat the release of any,“ or may reduce the release to a mere covenant not to

sue the promisee and thus give effect to it.‘,1 In some jurisdictions, such a reser=

vation is legal." Where a surety on appeal for one joint tort feasor pays the

judgment and is subrogaied to the rights of the judgment creditor, his release of

one tort feasor will not be a release of the others,“ especially where he has reserved

a right to enforce the judgment against them.’0 Release of a partner individually

does not release firm debts."

§ 4. Defenses to or avoidance of release—A release procured by fraud,"

as by misreading it, is void," unless the party was negligent“ and need not be re

scinded before bringing action." Gross inadequacy of consideration imports

fraud." A misrepresentation as to the legal effect of a release will not avoid it."

Money received in consideration of a release fraudulently obtained need not be

tendered back before bringing action," but it has been otherwise held as to one

.5. Where two of several joint tort fen.

sors secured a release pendenie lite. McBride

v. Scott [Mich.] 93 N. W. 243. “'here a suit

was compromised with some of several joint

tort feosors and a release executed on their

settlement of part of the claim. Gilbert v.

Finch, 173 N. Y. 455. 66 N. E. 133. Directors

of the selling and those of the buying cor

poration are not joint tort teasers in a sale

of corporate property. Id.

06. A release of one joint tort feasor on

his paying his share of a judgment ob

tained in an action for fraud “so far as the

same can be done without releasing the oth

ers" does not discharge the latter. Barnum

v. Cochrune, 139 Cal. 494. 73 Pac. 242.

07. Gilbert v. Finch. 173 N. Y. 465. 66 N.

E. 183. reviewing American and English cases

and adopting this as the solution oi the con

illct as to whether such reservations are le

gal.

68. In Lonloiue, a release of one co

debtor releases all unless the creditor ex

pressly reserves his rights as against the

others. Moore v. Hanover Nat. Bank. 80 App.

Div. [N. Y.] 67. In New York, the discharge

of one joint debtor does not discharge the

others unless such an intent afllrmntivcly

nppenrs. Booth Bros. 8: H. 1. Granite Co. v.

Baird. 83 App. Div. [N. Y.) 495. A release to

one member of a dissolved partnership on

payment of his proportionate share held not

to be a. release of the others. Sicfke v. Min

den. 40 Misc. [N. Y.] 631.

89, 70. Kolb v. Nat. Surety Co.. 176 N, Y.

233. 68 N. E. 247.

7]. Evidence held to show that a release

given by a partner was only a release of in

dividual claims and not a release of partner

ship claims. Smith v. “'illiams. 85 N. Y.

Supp. 506.

72. Release procured by representations

that it was a receipt for money paid for sick

expenses. Clayton v. Consol. Traction Co.,

204 Pa. 538. A release procured from one ly

ing sick in bed on representations that it

did not amount to anything. but simply stat

ed that plaintiff did not hear any ill will

against defendant. whereupon plaintiff

signed without reading. it was held void.

Western R. v. Arnett, 131 Ala. 414. Where

plaintiff executed a release on statements

made by defendant's physicians that injuries

sustained by his wife were slight when they

knew she was seriously hurt. it. was held

that fraud was shown. Jones v. Gulf, C. &

S. F. R. Co. [Tex. Civ. App.] 73 B. W. 1082.

78. “'here a receipt in full for all damages

had been misread to plaintiff and he signed

it without reading it. New Omaha. etc..

Elec. L. Co. v. Rombold [Neb.] 98 N. W. 966.

7; Where plaintiff. after he had recovered

from an injury caused by defendants' negli

gence, went to their office and signed a re

lease without reading it. though he was able

to read. Osborne v. Mo. Psc. R. Co. [Neb.]

98 N. W. 685. Being “somewhat hurried" is

not a good excuse for signing a release with~

out reading it (Atchison, T. t S. F. R. Co.

v. Vanordstrand, 67 Ken. 386. 73 Fee. 113).

but where the signature was procured by

fraud, negligence in signing does not pre

vent the defrauded party from avoiding the

release (Western R. v. Arnett, 187 Ala. 414).

TIL Where plaintiff failed to return the

amount received under a void release before

bringing an action for damages for personal

injuries sustained. Ind., D. & W. R. Co. v.

Fowler. 201 Ill. 152. 66 N. E. 894; Jones v.

Gulf. C. & 8. F. R. Co. [Tex. Civ. App.] 73 S.

W. 1082.

70. $125.00 as a consideration for a re

lease from liability for the wrongful death

of a miner forty years old held so inade

quate that the release would be set aside.

Russell v. Dayton C. & 1. Co., 100 Tenn. 43.

70 B. W. 1. Release obtained from illiterate.

weakminded or distressed party under cir

cumstances indicating artifice. undue im

portunity, inadequate consideration or other

inequitable circumstance. may be avoided.

Release obtained by misrepresentations of

value of estate by one representing the inivr

ests of parties adversely interested. Mullah

ey v. Mullaney [N. J. Err. 6‘: App.] 64 Atl.

1086.

77- One joint tort feasor procures a. re

lease by representations thnt it will not af

fect the liabilities of the others. Jackson v.

Pa. R. Co. [N. J. Law] 54 Atl. 532.

78. Release obtained by employer‘s pro

tective association‘s agent by making false

representations. lIedlun v. Hon Terror Min.

Co. [8. D.] 92 N. \V. 31. \thre an agent

turned in an account falsely representing

that he had expended certain moneys held

in his possession and recoIVcd receipts in

full. it was not necessary for the principal

to return the property received in such ac

counting before bringing action for another
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obtained by duress." One is not estopped to set up fraud in procuring a release

by the mere fact that he accepted employment from the party released." A joint

obligor cannot in equity avoid his express promise to pay a sum and be released on

the ground that it eil'eets a contribution between tort fearsors.u

§ 5. Pleading, proof and practice—Release as a defense must be pleaded."

In an action of debt on an executor’s bend, a release pleaded puis darrein contin

uance, held a waiver of all previous pleas as to this person’s interest." Delivery

of a release“ or whether fraud was used in procuring it is a question for the jury.“

Evidence of fraud in procuring a release must be such as would satisfy a reasonably

fair mind.“ Validity of a release may be tried as part of the whole case in Mis

souri." A mere admission has been held insuificient to prove a release.“ In.

structions as to effect of release are grouped in the note." A release may be ad

accounting. Price v. Stout. 84 App. Div. [N.

Y.] 334. A motion for nonsuit cannot be

granted on the ground that money paid for

a. release for personal injuries has not been

repaid or tendered. Austin v. Piedmont Mfg.

Co. [5. C.] 45 S. E. 135. Where plnlntifl al

leges that the sum paid was a gift to him.

he need not return it. Western R. v. Arnett.

137 Ala. 414.

70. Cammarsts. v. Pa. Coal Co., 86 N. Y.

Supp. 787.

80. Brakeman injured

fraudulently induced to

He thereafter accepted employment from

the company, which was no condition of the

release, and was paid a full month's salary

for two weeks' work. Coles v. Union Ter

minal R. Co. [Iowa] 99 N. W. 108.

81. Kolb v. Nat. Surety Co., 176 N. Y. 813,

68 N. E. 247.

82. Rosenthal v. Rudnick. 84 App. Div.

[N. Y.] 611. In Michigan, by rule of court

notice of such defense must be attached to

defendant‘s plea, but before the rule it was

otherwise held. Cleveland v. Rothschild

[Mich.] 94 N. W. 184.

Contra, in case a release made after issue

joined may be proved under the general is

sue. Pspke v. G. H. Hammond Co., 192 Ill.

631, 61 N. E. 910.

88. Probate Ct. of Westerly v. Potter [R

1.] 55 Atl. 524.

84. Cleveland 1. Rothschild [Mich.] 94 N.

W. 1 4.

85. Where a. passenger was injured by a

railway company and in an action for dam

ages the defendant set up a release and

plaintiff claimed that it had been obtained

by fraud, the court over defendant's objec

tion submitted the facts to the Jury. Grif

fin v. Southern R., 66 S. C. 77; Ind.. D. & W.

R. Co. v. Fowler, 201 111. 152, 66 N. E. 394.

88. Where plaintiff, an illiterate man, tes

tified that before he signed the release the

defendant read it to him incorrectly and

made false representations as to its effect.

the jury found f‘raud. Dorsett v. Clement

Ross Mfg. Co.. 131 N. C. 254. Evidence held

sufficient to sustain a. finding of fraud in

obtaining a release of claims for money paid

as margins on a stock gambling contract.

Wheeler v. Metropolitan Stock Exch. [N. H.]

56 Atl. 7B4. Evidence held sufficient to show

that release of claim from son to father

was obtained by fraud and misrepresenta

tion: 82,000.00, employment at $12.00 per

week and chance of succeeding to father’s

business, for release of over 85,000.00. Hearn

on a railroad was

execute a release.

v. Hearn, 24 R. I. 328. Evidence held to show

that a release by a widow of her interest in

her husband's estate was procured by fraud

ulent representations as to its value by one

who had been her agent. but the evidence

was sufficient to show he was acting at the

time in the interest of persons adversely in—

terested. Mulianey v. Mullnney [N. J. Err. 8:

App.] 54 Atl. 1086. In an action for injuries.

evidence held to authorize the submission of

an issue to the Jury whether a release had

been procured by fraud and false represen

tations by the railway company's agents that

the plaintiff's attorneys were not prosecut

ing her case and she would not get anything

unless she accepted what they offered. Hid

den v. Exeter. H. & A. St. R. [N. H.] 57 Atl.

333. Where reieasor's testimony was not in

all respects consistent, where it was alleged

the release had been procured by fraud. this

fact went to the weight of the testimony

and did not authorize the court to withdraw

the question of fraud from the Jury. Id.

Parol allusions to future employment made

at the time of executing a release cannot be

incorporated into it, nor are they sufficient

to establish fraud. Atchison, T. & S. F. R.

Co. v. Vanordstrand, 87 Kan. 886, 73 Fee.

118.

Admissibility of evidence: Statements

made by defendant's agent after a release

was signed held admissible in an action to

avoid a release obtained by fraud as having

a. bearing upon plaintiff's good faith in press

ing her claim of fraud. Keefe v. Norfolk

Suburban St. R. Co. [Mass.] 70 N. E. 46.

87. Rev. St. 1899, § 654. Goodson v. Nat.

Masonic Ace. Ass'n, 91 Mo. App. 339.

88. Mere declaration that he had settled.

Kehoe v. Patton. 23 R. I. 360.

89. An instruction that a release of a

claim for damages was binding on plaintiff.

unless when he executed it he did not un

derstand its contents, is not erroneous in

requiring a finding that he did not under

stand them. Galloway v. San Antonio & G.

R. Co. [Tex. Civ. App.] 78 S. W. 32. An

instruction that a release is binding unless

defendant concealed its true import and

falsely represented that it was only a. re

ceipt is not erroneous in requiring a. find

ing of that particular misrepresentation

where it is the only one charged. Id. In

struction as to the effect of a release for

injuries, executed where a statute provided

that any contract whereby an employs

waived his right of action for injuries caused

by defective machinery is void, held proper.

Fleming v. Southern R. Co., 131 N. C. 476.
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missible in a collateral proceeding,” but a void release is not admissible for any

purpose.'1

RELIGIOUS SOCIETIES.

§1. Organization as a Corporation, and 55. Property and Fund! (1503).

Hum» 01' Soclety (1502). § 8. Jurisdiction of Courts (150‘).

§2. Member-hip (1502). §7. Actions by or Against Society or

~58. Ministers (1502). e

§ 4. Power. and Liabilities 0! Society In

General (1503).

§ 1. Organization as a. corporation, and status of society—In order to consti

tute a society, there must be a membership of persons associated together which

collectively constitute the society, with such oilicers as are required, or at least

a definite collective body acting as a society.” While for certain purposes a church

congregation remains in legal contemplation, the same body though its member

ship has changed, yet it cannot sue and be sued, contract and be liable the same as

a person natural or artificial." An organization for religious and social purposes,

but having no business for common benefit and profit, is not a partnership.“ The

general rules of corporation law apply to a religious society when incorporated."

An association formed to extend aid to sick members and defray burial expenses

is not a religious society."

§ 2. Membership—A church has the right to expel one of its members,"

and when regularly expelled he has no longer the rights of a member."

§a.

ministers in accordance with the laws and ordinances of the order."

Ministers—Religious organizations have the right to try and remove

The power

to appoint to an office includes the power to remove the incumbent so appointed,

unless the power of removal is expressly lodged in some other body.1 An appoint

ment of a minister being silent as to length of time is an appointment at will,

which may be ended on reasonable notice.2 But, in the absence of any provision

therefor, a minister employed at will is not entitled to notice that the question of

80. Evidence of release which did not re

fer to subject or the action held admissible

in an action growing out of a transaction

concerning which the release was given.

Mandt Wagon Co. v. Fuller & J. Mfg. Co.

[Wis.] 97 N. W. 958.

91. Where a release not delivered nor

under seal, nor executed by the corporation

purported to be released, was offered as evi

dence against the corporation reserved from

its provisions. Leeds v. N. Y. Tel. Co., 79

.\pp. Div. [N. Y.] 121.

02. A mission started by a church, at

which persons attend religious services. and

children attend Sunday school, but at which

no society for the purpose or religious wor

ship has been formed. the enterprise being

supported by the church, does not constitute

such an entity as is capable of becoming the

beneficiary in a. resulting trust. Marie M. E.

Church v. Trinity M. E. Church, 206 111. 601,

69 N. E. 73.

98. Males v. Murray, 23 Ohio Circ. R. 396.

04. Organization for religious and social

purposes. members put in thelr property,

lived as one family and had everything in

common. Held not a partnership. Teed v.

Parsons, 202 Ill. 455, 66 N. E. 1044.

05. North La. Baptist Ass'n v. Milllken,

110 La. 1002. Statutes which provide that

members of congregation shall have power

to elect a number 0! persons, who shall

constitute a body corporate on being regis

tered as provided, make the persons so

elected. not the congregation, the corpora

tion. Acts 1802, c. 111, which provide as

above stated, so construed. Stubbs v. Vestry

of St. John's Church, 96 Md. 267. A church

organization made a corporation by Laws of

1797. p. 474. c. 51. did not lose its character

as a. corporation by an abortive attempt to

incorporate under a later act. Congregation

a1 Church of Chester v. Cutler [Vt.] 57 At].

387.

98. Within Code. i 1017, relating to mis

demeanors of treasurers or such societies.

State v. Dunn [N. C.] 46 S. E. 949.

97. Hatfield v. DeLong, 81 Ind. App. 210,

67 N. E. 651.

98. Cannot vote. Gipson v. Morris, 31

Tex. Civ. App. 645, 73 S. W. 86.

99. Satterlee v. U. S., 20 App. D. C. 393.

1. Under a deed of incorporation, provid

ing that the Vestry of a. church shall have

power to appoint the rector, there being no

provision as to removal, though the congre

gation are expressly authorized to remove

all other members of the veslry. the vestry,

which is the corporation. has the power to

remove the rector. Stubbs v. Vestry of St.

John's Church. 96 Md. 267.

2. Two months' notice is reasonable.

Stubbs v. Vestry of St. John's Church. 98

Md. 267.
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terminating his relation as minister will be considered.‘ Quo warranto is the prop

er remedy against persons usurping offices in a chartered church.‘

§ 4. Powers and liabilities of society in general.—A religious society cannot

legislate for its divisions of territorial area,“ and this is true even though they are

recognized by law as corporate or political entities.o Where an amount is due from

an unincorporated church, the real debtors are the members of the church at the

time the debt was contracted, who can be shown to have in some way sanctioned or

acquiesced in its creation.’ And though the members of a voluntary association

contracting on its behalf become jointly liable, yet if the person contracting with

them knows that the expenses of the association are raised by assessment on and vol~

untary contribution by the entire membership, the members are not liable in solido.“

The property liable for the debt of an unincorporated church is that controlled by or

held in trust for the use of the congregation at the time the debt was contracted."

Funds subsequently accumulated cannot be subjected to the payment of the debt.“

A religious corporation created for temporal purposes and having no power to expel

a member from the church is not liable in damages to a member expelled by the con

gregation.n The chief officer of a religious organization, which is neither a corpo

ration nor a partnership, has no implied authority to bind the other members by a

note given in pursuance of his promises.12 Payment on such notes by such officer

from the funds of the organization does not amount to ratification."

§ 5. Property and funds—Where a congregation voluntarily places itself un

der the power of an ecclesiastical organization, its property must be taken and held

according to the laws of that organization,“ and the members of such congregation

may be enjoined from using such property contrary to the determination of the

8. Stubbs v. Vestry of St. John‘s Church.

96 Md. 267.

Under the policy of the Baptist Church.

the congregation is supreme, and a. majority

of the members thereof may. at a regular

meeting properly called, dismiss the pastor

without notice or trial on charges. Morris

Street Baptist Church v. Dart [8. C.) 45 S. E.

763. Under the form of government of the

Presbyterian Church. giving the presbytery

power to visit particular churches and to

order whatever pertains to their spiritual

welfare, the presbytery. on its own motion,

can direct an elder to cease to act. without

citing him to appear and to he heard in his

own behalf. Dayton v. Carter. 206 Pa. 491.

4. Dayton v. Carter. 206 Pa. 491.

5. McEntee v. Bonacum [Neb.] 92 N. W.

633, 60 L. R. A. 440.

0. Parishes. according to the nomencla

ture of the Roman Catholic Church. are not

corporate or political entities. McEntee v.

Bonacum [Neb.] 92 N. W. 633. 60 L. R. A.

440.

7. Males v. Murray. 23 Ohio Circ. R. 396.

8. A regularly ordained preacher of the

Baptist faith will be presumed to know the

method customarily employed in his denom

ination for raising the preacher's salary.

Rifle v. Proctor, 99 Mo. App. 601. 74 S. W. 409.

9, 10. Males v. Murray. 23 Ohio Circ. R.

396.

11. Reinke v. German Evangelical L. '1‘.

Church [5. D.] 96 N. W. 90.

12, 13. The chief officer of a. religious or

ganization. where the members put in their

property. lived as one family and had every

thing in common, agreed with plaintift when

she joined that she might withdraw and

have her money returned whenever she

wished. Held, that on withdrawal the of

ficers had no authority to bind the other

members to pay her by a note given by them.

Teed v. Parsons, 202 Ill. 455. 66 N. E. 1044.

14. Where a congregation worships ac

cording to the forms and rites of the Roman

Catholic Church, but is not connected with

the ecclesiastical body known as such church.

and has never placed itself under the power

of the head diocese and where it is alleged

that the archbishop of the diocese refused

to permit the congregation to purchase prop

erty for a church, and. in opposition to its

refusal, it bought the property and paid for

it. and employed a pastor without any knowl

edge tbat he had been assigned by the arch.

bishop, and paid him the salary he demand

ed. and acted independently of the authority

of the Roman Catholic Church in every re

spect, the court is without authority to de

cree that a trustee holding title to the

church property for the use of the congrega

tion shall convey it to the archbishop of the

diocese. Dochkus v. Lithuanian Ben. Soc.,

206 Pa. 25.

A charter creating 8. "Sisters of Charity"

corporation, which empowered it to acquire

real estate in fee simple. is a sufficient legis

lative sanction to its acquisition of real estate

conveyed by deed. within the Declaration of

Rights, art. 38. declaring void every gift.

sale or devise of land to any religious sect.

order or denomination without prior or sub

sequent legislative sanction. as to render

said conveyance valid. Rogers 17. Sisters of

Charity. 97 Md. 550.
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governing authorities of the organization.“ In order to convey the society’s prop

erty, the persons so doing must be properly authorized.1°

. The fact that a majority of a religious society seeedes from a church and or

ganizes a new church of a diiferent denomination does not entitle them “to share

in the benefits of the fund or property held in trust for the original society." In

an independent religious society having a congregational form of government, and

owing no fealty or obligation ‘to a higher authority, the will of the numerical ma

jority of its members will control as to all questions of church government and

as to the use of the church property." Where a party has no legal right to vote,

he must be challenged at the proper time.10 A decision reached by voting cannot

be set aside on the ground that a member was not allowed to vote, when, though

the member was challenged, the vote was not in fact rejected.“

§ 6. Jurisdiction of courts—Liability to an indictment and conviction in

the temporal court, for the offense charged in the ecclesiastical proceeding, forms

no bar in the ecclesiastical court.”

In order to have its decision binding upon the secular courts, the ecclesiastical

court must be organized according to the constitution of the church.“ The pro

ceedings of ecclesiastical courts on matters within their jurisdiction will not be

15. Bonacum v. Harrington [Neb.] 91 N.

W. 886. Under the rules of the Presbyterian

Church, the legal title to church property is

vested in the trustees of the congregation,

and the session controls the spiritual welfare

of the churches, but has no control over

the property thereof. Held that, in the main

tenance of public worship. trustees of the

congregation must respect the wishes of the

session as to the use of the house of wor

ship. Dayton v. Carter, 206 Pa. 491.

10. Where the records of a church showed

that a resolution authorizing the consolida

tion of the church with another church was

adopted by a. vote of five to six at a meet

ing held after due notice, in accordance with

the rules of the church, and the resolution

directed the trustees to make the conveyance

of the church property. and such convey

ance was also authorized by the quarterly

conference of the church. a contention that

the deed was executed by the trustees with

out authority is not well taken. Jones v.

Sacramento Ave. M. E. Church. 198 Ill. 626,

84 N. E. 1018.

Under the constitution and by-laws of the

Baptist Church, the trustees have no right

to make any contracts affecting the real

property of the. church. hence an agreement

by them for the sale of the church property

without the consent of the congregation is

invalid. Calvary Baptist Church v. Dart [8.

C.] 47 S. E. 66.

17. Certain church society had the right

under a deed of trust, to use a church build

ing. and, while doing so. a majority of the

society seceded and formed another church

of a dii‘l’erent denomination. Held. that the

majority will be enjoined from excluding

the minority from the building. Cape v.

Plymouth Cong. Church. 117 Wis. 150. 93 N.

W. 449; Doehkus v. Lithuanian Ben. Soc., 206

Pa. 25.

This case must be distinguished from those

where the action 0! the majority pertain

merely to the temporalities of the church.

Cape v. Plymouth Cong. Church, 117 Wis.

150. 93 N. W. 449.

18. Gipson v. Morris, 31 Tex. Civ. App.

645. 73 S. W. 85.

19. Where members of a parent church

had for several years permitted the mem

bers of certain chapels organized and con

ducted by the church to vote concerning

questions relating to dispositions of cur

rent funds to which such members had con

tributed. and members of such chapels were

permitted to vote without challenge on a

resolution increasing the salaries of the pas

tors ot such chapels, a member of the parent

church was estopped to maintain a suit' in

equity to enjoin the carrying out of the

resolution adopted by the vote of such mem

bers on the ground that they had no legal

right to vote. Davie v. Heal, 86 App. Div.

[N. Y.] 517.

20. Jones v. Sacramento Ave. M. E.

Church. 198 Ill. 626. 64 N. E. 1018.

21. Batteries v. U. S.. 20 App. D. C. 898.

The general convention of the Protestant

Episcopal Church had the right to make and

has the power to enforce, through the prop

cr diocesan court, Canon 2, of tit. 2. of the

general convention, providing that every min

ister oi.’ the church shall be liable to present

ment and trial for certain offenses, including

that of crime or immorality. there being

nothing in the provisions of the canon viola

tive of or in conflict with the personal civil

rights ot‘ those liable to be tried thereunder.

Id.

22. Hatfield v. De Long, 81 Ind. App. 210,

67 N. E. 551. Under the. constitution of a

church providing that no one who partici

pated in the trial by which a. local society

expelled rt member shall sit as a member of

the appellate tribunal, a member or the local

society who attended throughout the trial.

but abstained from voting because she did

not want to vote. and a member who was

present at the meeting, though not at the

commencement thereof, but merely held up

his hand in response to a request by the ex—

pelled member for all persons who did not

vote to indicate it. are ineligible for the ap

pellate tribunal. Id.
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reviewed by the civil courts,” but they may inquire whether the judgment was

the act of the church or of persons who were not of the church, and who consequent

ly had no power to render it,“ and it makes no diilereuce whether the decision is

by one man or several so long as the mode of procedure is in accordance with the

laws of the order." Where an appeal has been taken to a higher ecclesiastical

tribunal, the civil courts have jurisdiction to enjoin the enforcement of a sen

tence pronounced against the accused until the appellate ecclesiastical tribunal has

disposed of the appeal." The civil courts will interfere with churches or religious

organizations when the rights of property or the civil personal rights of individuals

are involved." Where rules and regulations are made by the proper church func

tionaries, and such rules are authorized by the laws of the order, they will be en

forced by the courts when not in conflict with some law bearing upon the subject

contained in the rules."

§ 7. Actions by or against society or members—The general rules of law as

to nature and grounds of action,” parties, pleading,"° and evidence,“1 govern iii

actions by or against the society or its members.

38. Irvine v. Elliott, 206 Pa. 152; Satterlee

v. U. 5.. 20 App. D. C. 393; Bonacum v. Har

rington [Neb.] 91 N. W. 886. Civil courts

have no power to revise or question ordinary

acts of church discipline, or of exclusion

from membership. Bonacum v. Murphy

[Neb.] 98 N, W. 1030. Irregularity under the

canons of the church in the organization of

a. diocesan court of the Protestant Episcopal

Church; refusal of such a court to entertain

a. challenge taken by a clergyman on trial

before it to one of the members of the

court; supposed insufficiency of the evidence

upon which the accused could be convicted.

under the provisions of a certain canon. are

questions of procedure, where they involve

construction of the canons of the church, and

depend upon the judgment of the ecclesias

tical court, over which the civil courts can

exercise no power of revision or control.

Saiteriee v. U. 8., 20 App. D. C. 893.

24. Resolution of expulsion. Bonacum v.

Murphy [Neb.] 98 N. W. 1030.

25. Bonacum v. Harrington [Neb.] 91 N.

W. 886.

as. Bonacum v. Murphy [Neb.] 98 N. W.

1030.

27. Satterlee v. U. S.. 20 App. D. C. 898;

Morris Street Baptist Church v. Dart [8. C.]

45 S. E. 753. There is no vested property

right in a clergyman to exercise the func

tions of his office to the end that he may

earn and have a salary. Batteries v. U. 8.,

2o App. D. C. 393.

Where the right of property in the civil

courts is dependent on the question of' doc—

trine, discipline, ecclesiastical law, rule or

custom, or church government. and that has

been decided by the highest tribunal within

the organization to which it has been car

ried. the civil courts will accept that de

cision as conclusive. and be governed by it

in its application to the case before it. Id.

The power of courts to regulate and con

trol the administration of charitable gifts in

cluding those for religious purposes is more

germane to the title Charitable Gifts, Q., V.,

1 Curr. Law, p. 612.

23. Alexander v. Bowers [Ten Civ. App.)

79 S, W. 342.

20. An action will not lie by a. priest of

2 Curr. Law—96.

the Protestant Episcopal Church against the

bishop of his diocese and a member of his

congregation for trespass for malicious con

spiracy, or evidence that the defendants

united to charge the priest with violation of

church law and forgery, and testified to the

some in an ecclesiastical court, which barred

plaintiff from the ministry, though the acts

of defendants might to some extent have

been influenced by vindictiveness. Irvine v.

Elliott, 206 Pa. 152,

00. An allegation, in a. pastor’s suit for

salary, that defendants were members "of a

religious society." is not an allegation of

incorporation. Rifle v. Proctor, 99 Mo. App.

601, 74 S. W. 409.

81. In an action by persons claiming to

be the trustees of a church, seeking an in

iunction to prevent defendants from inter

fering with plaintiffs in the control of the

church property, it being admitted that in

January, 1901, a. judgment was duly ren

dered to the effect that defendants were the

legally elected trustees of the church, the

burden was on plaintiffs to show that at an

election regularly held since that time, they

had been elected to succeed defendants.

African Baptist Church v. White, 24 Ky. L.

R. 646. 69 S. W. 757. In an action on a note

alleged to have been executed to plaintiff's

assignor for services rendered by him as

pastor of defendant church the petition

averted that the church, in regular meeting.

authorized its directors (trustees) to execute

the note. The answer alleged that the execu

tion of the note was unauthorized and was

procured by the pastor fraudulently repre

senting that the congregation had authorized

it. The reply set out in haec verbs. a resolu

tion adopted by the congregation authoriz

ing execution of note. etc. Rejoinder put

all this matter in issue. Held proper to ad

mit evidence of the adoption of the resolu

tion, and showing the steps taken at that

meeting and those previously held in regard

to the settlement of the church's indebtedness

to the pastor. Gladstone Baptist Church v.

Scott, 25 Ky. L. R. 237, 74 S. W. 1075. Ad

mission of secretary's books. Id.

Consult Associations, etc., 1 Curr. Law, 1),

233; Corporations, 1 Curr. Law, 1). 710.
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REMOVAL 01" CAUSES.

§ 1. Right to Remove from State to Fed—

eral Court (1506).

Q 2. “111" is n “Suit” or “Action” lo re

movable (1506).

l 3. Nature of Controversy or Subject

"utter and Existence of Federal Question

(1500).

§ 4. Diversity of Citizenship and Alienage

of Party (1507).

§ 0. Amount in Controversy (1509).

§ 7. 'l‘ruunh-rs Between Courts of the

Same Juriudlctinn (15l0).

§8. Procedure to Obtain 5nd Elect the

Removal (Hill).

§0. Transfer 01 Jurisdiction Ind Other

Cousequcuccl 0! Removal (1518).

§10. Prnctil'e and Procedure After Re

moval; Remand or Dlsmillnl (1M3).

i5. Prejudice Ind Local Influence and

Denial 0! Civil Rights (1509).

§ 1. Right to remove from state to Federal court—The primary test is that

the cause must be within the original jurisdiction of the Federal court, as defined

by Act of Congress," both at the time of its commencement and of its removal.“

§ 2. What is a "suit" or "action" so romovable.—A condemnation proceed

ing,“ an appeal from an assessment therein, though required originally to be

brought in a state court,“ and a claim against a decedent," are removable suits or

actions; but a proceeding to open a default judgment is not removable."

§ 3. Nature of controversy or subject-matter and existence of Federal ques

tion.—Controversies as to shipment of diseased cattle into a state," rights of a

homestead settler,“° and bridges over government canals,‘o do, and controversies as

to the ownership of land,“ the collection of state taxes,“ or penalties,“ do not in

volve Federal questions, and consequently are, or are not removable. The com

plaint, unaided by judicial inference and notice,“ or by the plea,“ must clearly

show“ that the question was directly involved."

32. Hyde v. Victoria Land Co., 125 Fed.

970. Where state had changed county lines

and a county was in two districts. the suit

might be removed to either district without

regard to the location of the county seat.

The boundaries of district not affected by

state legislation. Id.

33. Huntington v. Pinney, 126 Fed. 237.

84. A proceeding under a. Missouri statute

by a railroad to condemn a right of way is

a suit removable by a. nonresident defendant.

although the railroad could not originally

have brought it in the Federal court. owing

to the state statute. Union Terminal R. Co.

v. Chicago. B. & Q. R. Co.. 119 Fed. 209.

85. The appeal of either party from the

usessment in condemnation proceedings for

a railroad under Iowa. Code. 5 2009, is to be

tried as an ordinary action. and so is a re

movable sult. though the action must be be

gun in a. state court. Myers v. Chicago 8; N.

W. R. Co., 118 Iowa. 312. 91 N. W. 1076.

30. A suit may be removed though found

ed on a claim originally presented to a pro

bate court against the estate of n. decedent.

Schneider v. Eldredge. 125 Fed. 638.

87. Where a. citizen of another state

against whom a. judgment had been obtained

on a service by publication. applied under

Iowa Code, i 8706, for s. retrial. he cannot re

move case as the Federal court has no power

to modify or reverse a state Judgment. Davis

v. Harris, 124 Fed. 713.

38. An action against a. carrier for ship

ment of diseased cattle into a. state in viola

tion of United States and state law is remov

able. Mnstin v. Chicago. R. I. & P. R. Co..

123 Fed. 827.

39. Suit by a daughter of deceased home

stead settler to recover an Interest in land

which after his dvnth was patented to his

widow involves Federal question of the con

struction of homestead law. McCune v. Es

sig. 118 Fed. 273.

40. A suit against U. S. oflicers tor chan

ging the location of a. bridge over a canal

they were constructing. Woods v. Root [C.

C. A.] 123 Fed. 402.

41. Complaint alleging ownership of land

and wrongful ouster by defendant. but not

showing that it concerned a quarry on school

lands granted by congress. Wash. v. Island

Lime Co.. 117 Fed, 777.

42. Back taxes. Yazoo & M. V. R. Co. v.

Adams, 81 Miss. 90. An action by a state in

a state court to collect a tax is not remova

ble as involving a Federal question, though

the petition might be dcmurred to as showing

a tax on interstate commerce. Com. v. Chi

cago. I. 8: L. R. Co.. 123 Fed. 457.

48. An action to subject a foreign cor-

poration to penalties imposed by state stat

ute against monopolies, and not mentioning

constitution or law of the United States.

South Carolina. v. Virginia-Carolina Chem

ienl Co.. 117 Fed. 727.

44. Wash. v. Island Lime Co.. 117 Fed. 777.

45. An action by a state ofl‘lcial against a

railroad to collect back taxes does not in

volve a Federal question. as it is the com

plaint and not defendant‘s plea which de

cides the matter. Yazoo & M. V. R. Co. v.

Adams. 81 Miss. 90.

40. In a quo warranto proceeding to do

wrmine the right of defendant to be a pub

lic corporation under laws 0! state. an alle

gallon that its proceedings were in viola

tion of the U. S. constitution is too general.

People v. Brown's Valley Irr. Dist. 119 Fed.

535. Where bill does not assert a. right

based upon any law or the constitution of tho

I'nited States. or ground of relief derived
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§ 4. Diversity of citizenship and alicnaga of party.—Where the parties on

one side are all citizens of states or foreign countries,“ different from those of

which any party on the other side is a citizen, or from that where suit is brought,"

the suit is removable, unless no one resides in the district, but this last require

ment may be waived.“0 Citizenship of natural persons is a question of fact,“ to

be properly alleged," but in the case of corporations, the citizenship of the stock

holders is regarded, and is now conclusively presumed to be that of the state where

it is incorporated, and reincorporation," or consolidation in another state,“ does

not affect the matter.

from either, the case was remanded; wher

ever jurisdiction is doubtful such is the duty

of the court. City of Wichita. v. Mo. & K.

Tel. Co., 122 Fed. 100.

47. It must appear that the state court

could not have given judgment without de

ciding the Federal question to justify a re

moval. South Carolina v. Virginia-Carolina

Chemical Co.. 117 Fed. 727. A case cannot

be removed from a state to a Federal court

as one arising under the constitution or laws

of the United States, unless plaintiff's com

plaint. bill. or declaration shows it to be a

case of that character. Minn. v. Northern

Securities Co.. 24 Sup. Ct. 598, 48 Law. Ed. —.

The “full faith and credit" clause of the con

stitution has nothing to do with the conduct

of individuals or corporations. Held. invok

ing the rule in this case did not make a

case arising under the constitution or laws

of the United States. Id.

48. An action by a citizen of state where

action is brought against a corporation or

ganized in another state. and against a cor

poration organized in a foreign country. may

be removed by joint petition, as either de

fendant If sued alone could have removed.

Roberts v. Pac. &. A. R. & Nay. Co., 121 Fed.

735. An alien defendant cannot remove a suit

where he is a resident of the state in which

the suit was brought [25 U. S. Stat. 434, § 2].

Eddy v. Casas. 118 Fed. 863.

49. Where a citizen of Tennessee sued a

Mississippi railroad and an Illinois palace

car company in Mississippi. alleging that he

was injured in a car controlled by both joint

ly. the Illinois car company cannot remove

the cause. as the railroad was a citizen of

state where action was brought and the con

troversy was not reparable. Dougherty v.

Yazoo & M. V. R. Co., 122 Fed. 205.

50. Where neither plaintifl! nor defendant

is a resident of the state where the suit is

brought, it is not removable under Judiciary

act of 1887-88, but if both parties waive

their objections to the jurisdiction. as by

consenting to an order relating to matters in

controversy. the cause will not be remanded.

Foulk v. Gray. 120 Fed. 156. The defendant

may remove a. cause though neither party

lives in district. and Federal court would

not originally have had jurisdiction, as de

fendant may waive that provision. Dufl v.

Hildreth. 183 Mass. 440, 67 N. E. 356.

51. Where plaintiff, unmarried, resided in

Missouri, but made a number of trips to. and

proved up homestead in Oklahoma. held the

facts did not establish a change of domicile

so as to defeat defendant’s right of' removal.

(‘nrel v. Chicago, R. I. & P. R. Co., 123 Fed.

452.

52. Allegation of residence without alle

gation of citizenship not sufficient. Dinet v.

Delavan. 117 Fed. 978.

The real,“ or representative,“ and not the formal," nom

58. A foreign railroad corporation may

remove an action for local prejudice though

it has complied with N. C. Laws 1899. c. 62.

making a corporation a domestic one on

filing its charter. as its citizenship cannot

be changed so as to affect the jurisdiction of

the Federal courts. Southern R. Co. v. Al

lison, 190 U. S. 326, 47 Law. Ed. 1078. A for

eign railway company does not. because of a

compliance with statutes providing that no

foreign railway company shall operate its

road in the state until it becomes a citizen

thereof. become a domestic corporation so

as to prevent it securing the removal of a

cause against it to the Federal court. Ill.

Cent. R. Co. v. Hibbs [Ky.] 78 S. W. 1116.

A fortlori, where the company had not com

plied with the statute. Id.

Contra, a foreign railroad corporation

which has filed its charter and acceptance

under N. C. Laws 1899. c. 62. has become

domesticated and cannot remove its cause to

the Federal court on the ground of local

prejudice. Beach v. Southern R. Co., 131 N.

C. 399,

54. A railroad corporation formed in Ohio

by consolidation of a Missouri railroad cor

poration. and railway corporations of three

other states is under Mo. Rev. St. 1899. 53'

1059, 1060. still a citizen of each of the four

states and not entitled to remove an action

from a Missouri state court. Winn v. Wa

bash R. Co., 118 Fed. 55.

65. Where an administrator pro tem. was

appointed to contest the claim of the ad

ministratrix, but the claim was actually

contested by the heir, who took the appeal,

the latter was the real party in interest and

his citizenship determined the right to re

moval. Schneider v. Eldredge. 125 Fed. 638.

Where Iowa Code. 5 2009. provided that on

appeal from an assessment in condemnation

proceedings the landowner shall be plaintirt

and the railroad defendant, contention that

the railroad cannot remove because it is real

ly plaintiif, is groundless. Myers v. Chicago

8: N. W. R. Co., 118 Iowa. 312. 91 N. W. 1076.

An interpleader suit may be removed where

the two defendants are citizens of different

states' though one is a citizen of the same

state as plaintiff, but the court will transpose

the parties. so that they will be on opposite

sides. First Nat. Bank v. Bridgeport Trust

Co., 117 Fed. 969.

56. In an action against an unincorporat

ed association consisting of several thou

sand members, under Ky. Clv. Code of Prac.

§ 25, permitting one party to sue or defend

on behalf of many. the treasurer may ap

pear. and being a citizen of another state

he may remove cause. Boatner v. American

Exp. Co.. 1‘22 Fed. 714.

57. “'here in an action against a non

resident to set aside certain land contracts.
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inal," or unnecessary" parties are to be considered. A plaintiff may join a citizen

of the same state, with a citizen of another state, as defendants, if he has in fact

a joint cause of action against them, even though his purpose is to thereby prevent

a removal to the Federal court.“0

Where a controversy is separable, as where a difl'erent state of facts must be

proved as to each defendant," or the negligence alleged is not joint," or one is

liable at law and another in equity,“ a defendant may remove, though joined to

a defendant who is a citizen of the state of which plaintiff is a citizen. The ques

tion of separability must be determined from the complaint,“ unaided by the pe

tition for removal."

the register of deeds was joined for the pur

pose of preventing their being recorded. he

was a more formal party, and did not defeat

the nonresident”! right to a removal. Hyde

v. Victoria Land Co., 125 Fed. 970.

58. Where a railroad seeking to condemn

a right of way over another railroad. Joined

as defendants the latter railroad, the lessor

railroad (99 years“ lease) and the original

owners of the land. it was held that all of

the latter were merely nominal parties and

did not defeat the right of the lessee railroad

to remove. Seaboard A. L. Ry. v. N. C. R.

Co., 123 Fed. 629. Where relief prayed was

cancellation of deed under which defendant

claimed, the joinder of other nominal parties

will not defeat his right to remove. W'irg

man v. Persons [C. C. A.) 126 Fed. 449. In

an action to foreclose against the original

mortgagor and its receiver and against the

present holder of the equity of redemption.

the former are not nominal parties. though

the petition for removal showed that they

had been released from all liability by a

valid contract with plaintiff. as the defense

was personal. nor was the controversy sever

able. United States Mortg. Co. v. McClure, 42

Or. 190, 70 Pac. 543.

58. Where in an ejectment suit against a

foreign corporation. the resident agent. who

has merely served notice on plaintiff that he

will be held liable for trespass, is joined as

defendant, it will not prevent a removal as

he is not a. proper party. Carothers v. Mc

Kinley M. 8: S. Co., 122 Fed. 805.

G0. Gustnfson v. Chicago. R I. d: P. R. Co..

128 Fed. 85; Kelly v. Chicago &. A. R. Co., 122

Fed. 286; Union Terminal R. Co. v. Chicago.

B. 8: Q. R. Co.. 119 Fed. 209; Ross v. Erie

R. Co.. 120 Fed. 703; Free v. Western Union

Tel. Co., 122 Fed. 309; Boatner v. American

Exp. Co.. 122 Fed. 714; Kan. City S. 13. R. Co.

v. Herman, 187 U. S. 63. 47 Law. Ed. 76. In

a suit for the death of an employe against

a lessee railroad, the joining of the lessor

railroad held not to be solely for defeating

the right to removal where the question of

the iessor's liability was still an open one

in that state. Person v. 11L Cent. R. Co.,

118 Fed. 342.

81. Where an action against a railroad

and its employe is based solely on the al

leged negligence of the employe. it presents

a separable controversy, and the railroad

may remove it. Helms v. Northern Pac. R.

Co.. 120 Fed. 389. A suit to quiet title

against a number of defendants. where the

bill does not ever that they claim through

a common source. is severable. and a defend

ant of a different state may remove the cause

as against him. Carothers v. McKinley M.

&- 8. Co., 116 Fed. 947. A suit to set aside a.

Suits against a corporation and its stockholders to prevent

conveyance between two corporations for

fraud, where the directors of the grantor

corporation were joined with the two cor

porations as defendants. presents a separable

controversy as to the two corporations, and

may be removed by them. Geer v. Mathias-on

Alkali Works, 190 U. S. 428, 47 Law. Ed.

1122. In an action against a lessee and a

lessor railroad for injuries, where by Mo.

Rev. St. 1899. i 1060, the latter is declared

to remain liable. there is a separable con

troversy which may be removed by lessee.

Kelly v. Chicago & A. R. Co.. 122 Fed. 286.

Where an employe sues a railroad for injury

due to the negligence of a. fellow employe,

and joins the lessor railroad, there is a sep

arable controversy and the lessee railroad

may remove the case. VVilllard v. Spartan

burg, U. & C. R. Co., 124 Fed. 796.

Contra, an action against a lessor and a

lessee railroad for death of employe of latter

does not involve a separable controversy en

titling the lessee to remove. Person v. Ill.

Cent. R. Co., 118 Fed. 342.

62. An action against a railroad and an

engineer for concurrent negligence. where

there was an allegation that the railroad was

negligent in not providing a careful engineer.

is separable and removable as to that ].lilf‘~

ticular matter, and eifcct is to remove entire

case. Southern R. Co. v. Edwards. 115 Ga.

1022. In an action against a railroad for

the death of a person caused by willful and

reckless acts of its servants. in which the

servants were joined as defendants. but there

was no allegation that the company partici

pated in these acts. the railroad may remove

as there is a separable controversy. Daven

port v. Southern R. Co., 124 Fed. 983.

0!. Where a remainder-man sued a life

tenant and an insurance company with whom

the latter had insured. and then compromised

a claim to recover the full amount of insur

ance and to hold the life tenant as trustee.

there was a separable controversy as regards

the insurance company. Harley v. Home Ins.

Co., 125 Fed. 792.

64. Harley v. Home ins. Co., 125 Fed. 792.

Where a passenger sued engineer and con

ductor, citizens of the same state as himself.

and a foreign railroad for injuries received

from the derailment of a train. and there

was only a general allegation of negligence

against the former, hold under S. C. Code Civ.

Proc. 5 163. requiring a concise statement of

facts constituting cause of action. that the

complaint was insufficient against the former

and that the railroad could remove the case.

Bryce v. Southern R. Co.. 122 Fed. 709.

on. Fogarty v. Southern Pac. Co., 128 Fed.

973.
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a disposition of its property,“ or against a railroad and its servants,67 or receivers,”

or a connecting railroad,69 for concurrent acts of negligence,70 though they are

dismissed as to some defendants,71 are not separable where all parties are served

with process.72

gs. Prejudice and local influence and denial of civil r~iglzts.»-Wlicre prej

udice or local influence is shown, any defemlant who is a citizen of a diil'ercnt state

from that of which plaintiif is a citizen, may remove a case, though some of the

defendants are citizens of the same state as ilaintill'Ta or of the state where suit
I i

is brought,“ and though there is no separable controversy." That a suit. involves

a large loss to taxpayers," unless it is transferable to another county," or a prose

cution against Federal oilieers," may show local prejudice, and the fact that

it is to be tried by a judge,79 or that the prejudice is natural,80 is immaterial.

§ 6. Amount in controversy.--ln suits on land contracts,‘51 or to enjoin injury

66. In a. suit by stockholders against a.

corporation and its directors, and against a

majority stockholder who was not an oillcer,

to enjoin the disposing of its property. the

latter cannot remove the suit as there is no

separable controversy between him and com

plainants. Hanover Nat. Bank v. Credits

Commutation Co.. 118 Fed. 110. Where a

stockholder of a domestic corporation sues

that corporation and a foreign corporation

to prevent the latter from securing control

of the former. the latter cannot remove the

suit. though incidental relief may be sought

against it only, as the controversy is not

severable, nor can the domestic corporation

be aligned with complainant as it is not a

party in the same interest. MacGinniss v.

Boston & M. C. C. & 8. Min. Co. [C. C. A.]

119 Fed. 96. In a suit by stockholders against

a foreign corporation and its resident oili

ccrs to prevent the former from conveying

its property to another corporation, the con

troversy is not separable. Campbell v. Mil

iiken, 119 Fed. 981. But as to a. suit to

set aside a conveyance compare Gccr v. Math

ieson Alkali Works, 190 U. S. 428, 47 Law. Ed.

1122.

67. Where an employe sues railroad for

injury from defective condition of cars, and

other defendants for negligent operation of

cars, there is no separable controversy en

titling railroad to a removal. Fogarty v.

Southern Pac. Co., 123 Fed. 973.

88. An action against a railroad and its

receivers where both charged with negli

gence, does not present a separable contro

versy entitling the receivers to remove it.

Rupp v. “'heeling & L. E. R. Co., 121 Fed. 825,

69. Where an employe sued the railroad

he worked for and the connecting railroad

(a corporation organized in another state)

for injuries received on a. defective car re

ceived from the latter, the latter cannot re

move as there is no separable controversy.

Hoye v. Great Northern R. Co.. 120 Fed. 712.

'70. In a suit against a. railroad and an

other person where complaint alleges con

current acts of negligence. there is no sep

arable controversy. Weaver v. Northern Pac.

R. Co., 125 Fed. 155. Where railroad is char

ged with negligence in accepting an insane

passenger, and the conductor with negli

gence in not protecting the other passengers,

concurrent negligence is charged and the

controversy is not severable as to the rail

road. Dougherty v. Atchison, T. & S. F. R.

Co., 126 Fed. 239.

71. “'here a railroad and its division su

perintendent and train dispatcher \vere sued.

and at the close of the testimony the case

was dismissed as to the two latter against

plaintiff's objection, the railroad could not

then remove the case, as the right was not

dependent on the aspect the case developed

at trial. Howe v. Northern Pac. R. Co., 30

“'ash. 569, 70 Pac. 1100.

72. “’here. two defendants were sued on a

joint and several liability, and only the non

resident one vvas served with process, and

plaintiff elected to proceed to trial, the non

resident defendant may remove the cause, as

the election operated as a severance of the

controversy. Berry v. St. Louis & S. F. R.

Co., 118 Fed. 911.

78. Montgomery County v. Cochran, 116

Fed, 986; Barlctt v. Gates. 117 Fed. 362.

74. Seaboard A. L. R. v. N. C. R. Co., 123

Fed. 629.

75. Holmes v. Southern R. Co., 125 Fed.

301. '

Contra, where a necessary defendant is a

resident and a citizen of the same state as

plaintiff, and there is no separable contro

versy, the cause cannot be removed for local

prejudice by another nonresident defendant.

Campbell v. Milliken, 119 Fed. 982.

76. Suit by a. county against its treasurer

and the surety company on his bond for a

large default which involved large loss to

taxpayers tending to create prejudice and

local influence as prominent citizens involved.

Montgomery County v. Cochran, 116 Fed. 985.

77. Local prejudice not shown by mere

fact that municipal corporation was plaintiff

where state judge had power to transfer to

another county. Board of Water Com'rs v.

Robbins, 125 Fed. 656.

78. A criminal prosecution for assault

where defendant was at time making an

arrest as a deputy marshal is removable

under U. S. Rev. St. § 643. Com. v. De Hart,

119 Fed. 626.

79. Case may be removed for prejudice or

local influence though to be tried by a. judge,

as his fitness cannot be inquired into. Mont

gomery County v, Cochran, 116 Fed. 985.

80. Though moral justification for wide

spread sentiment in favor of one party may

be very great, yet such sentiment is ground

for removal. Bartlett v. Gates, 117 Fed.

362.

81. Where land contracts sought to be

set aside were alleged in complaint to be

of greater value than $2,000, case was re
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to land,82 the value of the land is the amount in controversy, but in suits as to

mortgages,83 or liens, it is the value of these last.“ To make an amount exceeding

$2,000 different paragraphs of complaint cannot be tacked together,“ but the com

plaint may be amended,“ and where it has not been filed,87 or is silent, the aver

ments of the petition will control.88

§ 7. Transfers between courts of the same jurisdictiom—Under an act pro

viding that all causes pending in a court in one town should be transferred to the

same court in another town, a cause originally tried in the former town, which,

when the act took effect, was awaiting determination on appeal, is, when the

appeal is dismissed, within the jurisdiction of the court at the latter town.”

Except for the purpose of determining if the case is a transferable one,” or where

the transfer is not in due form,“ and seasonably02 demanded, the original court

loses jurisdiction entirely,” and the only remedy is by appeal.“ Irregularitics in

the transfer may be disregarded,” or waived by the parties,“ if not objected to

movable.

070.

82. A suit to enjoin permanent injury to

land may be removed where the value of the

land exceeds 82.000. and other jurisdictional

t‘acts appear. Sheriff v. Turner, 119 Fed.

231. An action for $1,000 damages and to

enjoin defendant from maintaining a nui

sance is removable though there is affidavit

that cost of removal will not exceed $500 as

the amount involved is not measured by that

solely. Amelia Milling Co. v. Tenn. (3., I. &

it. Co., 123 Fed. 811.

88. In a suit by owner of 1-325 of real

property to cancel mortgages thereon for

$475,000, the value in dispute is not the

amount of the mortgages, but 1-325 thereof.

but Thayer J. concurs in remandlng case

because there was alternative prayer for

judgment for $1.509. Cowell v. City Water

Supply- Co. [C. C. A.] 121 Fed. 63.

84. In a suit to foreclose 9. Judgment lien

for $827 on certain lands. $827 is the amount

in dispute. not the value of the lands. Wake

man v. Throckmorton, 124 Fed. 1010.

85. In an action for death of decedent

where there were two paragraphs in com

plaint. each demanding $2,000, the sum in

controversy was not $4.000, nor where the

Illinois statute limited damages to $5,000 was

that the sum in controversy. nor did the

prayer for other and proper relief affect the

matter here. Baltimore & O. R. Co. v. Ryan,

31 Ind. App. 597. 68 N. E. 923.

80. After an action for $2.250 had been

removed. plaintiff filed a supplemental plead

ing alleging that there was an error and

the amount sued for should be reduced $448

and made a motion to remand. which was

granted with costs to defendant. XV. T.

Hughes & Co. v. Peper Tobacco Warehouse

Co.. 126 Fed. 687.

R7. \Vhere action for personal injuries be

gun by service of summons was removed

before complaint was served. and the com

plaint since served only asked for $2,000

damages, the court refused to remand be

cause of previous decision of which it ex

pressed disapproval. Collin v. I‘hila., \V. &

B. R. Co.. 113 Fed. 688.

88. In an action to prevent defendant from

interfering with piaintifl's' business. the pe

tition for removal. averring that more than

32000 was in controversy. is controlling,

where the bill does not show the contrary.

Unit V. Hildreth, 183 Mass. MO, 67 N. E. 356.

Hyde v. Victoria Land Co., 125 Fed. 89. Sperling v. Stubbleiield [Mo App.] 79

S. W. 1172.

00. “'here a counterclaim was interposed

exceeding the jurisdiction of the municipal

court. the latter had authority to determine

if it was a proper one, requiring the trans

fer of the case. Jourdain v. Luchsingcr

[Minn.] 97 N. VI. 740.

01. Under N. Y. Laws 1902. c. 580. § .5.

subd. 4. action may be tried in municipal court

where brought. though not the proper one.

unless it is transferred on demand of de

fendant before issue is joined. A demand to

transfer to “some other district" is insuiii

cient. Fischer v. Brooklyn Heights R. Co..

84 N. Y. Supp. 254.

92. Under Greater N. Y. Charter, 5 1366.

providing cause could be removed from mu

nicipal court after issue joined and before.

an adjournment was granted on defendant's

application, the right was not lost where all

the adjournments were on court’s own mo

tion or on plaintitf's application. Solis v.

Balbas, 40 Misc. [N. Y.] 658. Defendant

does not waive his right to removal from

municipal court by an adjournment before

issue is joined. under N. Y. Code Civ. Proc. 5

3216. Duke v. Caluwaert, 40 Misc. [N. Y.]

623. Where defendant at the call and time

of filing answer moved to remove the case

from the municipal court to the county court

and the sureties were sworn. the former

court had no authority to grant a continu

ance before passing on the removal. Meisen

v. Rothfeld. 89 App. Div. [N. Y.] 447.

03. Act Cong. March 11. 1902, § 7. transfer

ring all pending causes to new Southern dis

trict of Texas over which it would originally

have had jurisdiction. deprives the other

districts of jurisdiction to make any or

ders. Stillman v. l-iart [C. C. A.) 126 Fed.

259. But a plea tiled with district court after

the. case has been certified to the common

pleas division. where it is turned over with

the other papers. is properly tiled. \Vildes

v. Draper, 24 R. I. 262.

91. Duty of municipal court to transfer

case on motion of defendant where none

of parties. resided in district. and on its re

t'usal defendant's remedy is an appeal from

the judgment. Goldman v. Jacobs, 38 Misc.

[N. Y.] 781.

05. “'here a cause has been transferred

from one circuit to another in same state

because of the disqualification of the judge.

the transmission of the original order of
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before trial." In Rhode Island, where a cause is transferred from the district

court to the common pleas for jury trial, pleas left with the clerk of the district

court and by him sent over to the common pleas with the papers in the case

are properly filed, though the clerk of the common pleas omitted to mark them

filed.“

§ 8. Procedure to obtain and effect the removal.—Under 25 U. S. Stat. 435.

the petition for removal must be filed before defendant is required to plead

or answer in the state court," and accordingly a petition filed after a judgment

nisi,1 or an appeal from probate court,’ or a plea in abatement,a or an affidavit of

defense,‘ is too late, even though plaintifi failed to file his complaint,“ but defend

ant does not waive his right by taking action in state court under excusable mis

conceptions,“ or where the state court has denied his petition.’ A special appear

ance in a state court for the purpose of removal does not constitute a submission

to the jurisdiction of the state court for any other purpose.8 The petition, with

out notice,‘ where there is no separable controversy, must be made by all‘0 of

the original,11 or real12 defendants, averting clearly the jurisdictional facts.“

transfer, instead of a certified copy is a

mere irregularity, and on collateral attack

jurisdiction will be presumed. Finley v.

Chamberlin [Fla.] 35'So. 1.

90. Where plaintiff after removal to city

court served a reply entitled in that court,

the case will not be remanded. Duke v. Calu

waert, 40 Misc. [N. Y.] 623. Where parties

agreed to transfer a case from justice to

circuit court. the latter had jurisdiction as

under 8. D. Comp. Laws 1887. § 4904, a volun

tary appearance is equivalent to personal

service of summons. Ramsdell v. Duxberry

is. D.] 96‘N. W. 132.

91. Here error in date of filing order of

transfer from district court to county court

waived. Scrivener v. State [Tex. Cr. App.]

70 S. W. 214.

98. “'ildes v. Draper, 24 R. I. 262.

00. Where Missouri practice act § 697 (as

amended Laws 1901, pp. 85, 86) declares de

fendant shall demur or answer on or before

the third day of the term, the defendant

may file petition for removal not later than

that day. Kelly v. Chicago & A. R. Co., 122

Fed. 286. Nonresident defendant may file

petition of removal at time he moves for

vacating a default judgment. Cady v. Asso

ciated Colonies, 119 Fed. 420. Stipulation of

counsel extending the time of filing afiidavit

0! defense extends time of removal. Muir v.

Preferred Acc. Ins. Co., 203 Pa. 338.

1. Under Va. Code 1887, ii 3260, 3284, pro

viding that plea in abatement must be filed

before demurrer or answer or judgment nlsi

has been entered. Fidelity & Casualty Co. v.

Hubbard, 117 Fed. 949.

2. Where claim was contested in probate

court in Illinois, which was a. court of record,

it cannot be removed from the circuit court

where it was taken on appeal, though there

was to be a. trial de novo. Schneider v.

Eldredge, 125 Fed. 638.

3. A plea in abatement is an answer with

in meaning of abatement statute, and filing

an amended complaint does not extend the

time of removal unless the action only then

became removable. Pa. Co. v. Leeman, 160

Ind. 10, 66 N. E. 48.

4. Petition for removal must be filed be

fore the time to file an affidavit of defense

expires, though the latter is not a. pleading

in Pennsylvania. but its sole use is to pre

vent a judgment by default. Muir v. Pre~

ferred Acc. Ins. Co.. 203 Pa. 338.

5. Defendant not entitled to extension of

time to remove because plaintiff failed to

file complaint, but should have moved to

dismiss the action. Lewis v. Clyde S. 8. Co.,

131 N. C. 652.

8. Where an action against a. citizen of

the state and a railroad organized in anoth

er state was dismissed as to the citizen of

the state, and the railroad in ignorance

thereof requested a change of date of trial.

it did not thereby waive its right to removal;

and a petition for removal filed within 19

days of dismissal held to be filed within a

reasonable time, Fogarty v. Southern Pac.

Co., 121 Fed. 941. Where petition and bond

for removal were filed on the last day .1110de

for filing answer, and the court, over ob

jection, postponed the hearing on the appli

cation for the order. the request of counsel,

in order to sustain his right of removal, of

an extension of time to plead was not an ap

pearance sufficient to confer Jurisdiction.

Waters v. Cent. Trust Co. [C. C. A.] 126 Fed.

469.

7. Where state court denies motion for

removal defendant does not waive right by

defending himself in the state court. Pa. Co.

v. Leeman, 160 Ind. 16, 66 N. E. 48.

8. Paul v. Baltimore 8: 0. R. Co. [Ind.

App.] 69 N. E. 1024.

i). No notice necessary of' application to

remove. Muir v. Preferred Acc. Ins. Co., 203

Pa. 338.

10. Where‘there is no separable contro

versy, and one of defendants has lost his

right to remove by failure to exercise it in

time, the cause cannot be removed by the

joint petition of all the defendants. Abel v.

Book, 120 Fed. 47. All defendants should

join in petition for removal because of di~

versity of citizenship, and failure to join

cannot be obviated by a rearrangement

where citizenship of some not shown. Hunt

ington v. Pinney, 126 Fed. 237.

11. Intervenors have no right to removal,

not being defendants to suit, where the orig

inal defendant lost right to remove by filing

an answer. Kidder v, Northwestern M. L. -

Ins. Co., 117 Fed. 997.
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The petition for removal must ever the state where,“ and the time when, and dur

ing which, an alleged foreign company was incorporated." Where there has been a

fraudulent joindcr of resident parties to prevent the exercise of the right of

removal,“ it is to be averred," and where denied, to be proved as a question of

fact."1 When the jurisdiction of the Federal court over a case removed into it

from state court depends upon a question of fact, such jurisdictional fact must be

well pleaded in the petition for removal ;" and if issue is joined on such allega

tion, the burden is on the party removing to establish the existence of such jurisdic

tional fact.20

1:. Failure of husband to Join in peti

tion for removal of interpieader suit imma

terial. First Nat. Bank v. Bridgeport Trust

Co., 117 Fed. 969.

18. Facts to entitle party to removal, as

that suit was instituted in state court, and

that parties were citizens of different states,

must appear affirmatively and not inferential

ly, “'ilson v. Giberson, 124 Fed. 701. Peti

tion for removal on ground of a separable

controversy need not be verified. Harley v.

Home Ins. Co.. 126 Fed. 792.

14. Averment in petition that defendant

corporation was a. citizen and resident of an

other state not equivalent to averment that

it was created and existed under the laws of

that state. and is insufficient. Dalton v.

Milwaukee Mechanics' Ins. Co., 118 Fed. 876.

An allegation by a corporation that it was a

citizen of another state but not stating where

it was incorporated is insufficient. Lewis v.

Clyde S. 8. Co., 131 N. C. 652. .

15. Averinent that defendant "is a cor

poration" organized under laws of New York,

“and is a citizen and resident of said state

' ' ' and never has been or is a citizen

or resident of the state of Iowa" is not suffi

cient to show defendant was a New York

corporation when suit was brought. Dalton

v. Germania Ins. Co., 118 Fed. 936.

Contra, allegation that at time of filing de

fendant was a corporation organized under

laws of British Columbia. sumcientiy shows

citizenship of parties at the beginning of the

action. Roberts v. Pac. & A. R. & N. Co. [C.

C. A.] 121 Fed. 785.

16. In an action against a nonresident ex

press company to recover on a contract of

carriage. the joinder of local agents held

manifestly fraudulent and for purpose of

preventing removal. Boatner v. American

Exp. Co., 122 Fed. 714.

17. A second application for removal made

after verdict was directed for one of de

fendants over plaintiff's objectiOn properly

denied, as defendant on record failed to

make out a fraudulent joinder. Kan. City S.

B. R. Co. v. Herman. 187 U. S. 63, 47 Law. Ed.

76. Where petition avers that a defendant

was joined solely to prevent removal. and is

supported by affidavits, it tenders an issue of

fact for trial by Federal court. and if not

denied it stands admitted. Federal courts

should be astute to protect right to removal.

Kelly v. Chicago & A. R. Co.. 122 Fed. 286.

18. A resident and a nonresident were

made defendants in condemnation proceed

ings. and a. removal was secured on the lat

ter's petition alleging that the former was

improperly joined to prevent removal, and

on proof that plaintiff knew that the former

had conveyed all of its interest in the prop

Amendments may be allowed to correct minor errors21 or omis

sions,” but never when the record fails to show a removable cause.” The order

erty to the latter. Union Terminal R. Co. v.

Chicago. '8. & Q. R. Co.. 119 Fed. 209. The

nonresident of two defendants sued as em

ployers may remove on verified petition al

leging that the other defendant was fraud

ulcntly joined and never employed deceased,

accompanied by affidavit of the other de

fendant, and where plaintiff did not traverse

or offer evidence in denial. Ross v. Erie R.

Co., 120 Fed. 703. Where a foreign telegraph

company was sued for failure to deliver mes

sage to plaintiff. and two resident operators

were joined as defendants, removal was al

lowed on verified petition that neither of

operators had anything to do with message,

supported by affidavits of operators. Free

v. Western Union Tel. Co., 122 Fed. 309.

Where a. petition for removal alleges a

joinder of defendants to be for the sole and

fraudulent purpose of preventing a removal,

it puts in issue the truth of allegations in the

complaint intended to show a joint cause of

action. which issue may be inquired into

and determined on a motion to remand.

Gustiifson v. Chicago. R. I. 8: P. R. Co., 128

Fed. 85. Where allegations of a complaint.

intended to show a joint cause of action

against two defendants, are found to be un

true, and that this fact was or could have

been known to the plender, the court may

conclude as a matter of law, that the pur

pose was to prevent the exercise of the right

of removnl by the nonresident defendant.

This practice of attorneys to prevent re

moval of causes commented upon. Id.

19, 20. Woodson County Com'rs v. Toronto

Bank, 128 Fed. 157.

21. Court may allow amendment to peti

tion for removal for diversity of citizenship,

for the purpose of correcting allegation as

to plaintiff‘s own citizenship, to conform to

plaintiff's plea in abatement. Kerr v. Mod

ern Woodmen of America [C. C. A.] 117 Fed.

693, Where petition incorrectly designated

the division of district to which removal

was prayed but designated correctly the city

where court was to be held. the defect was

disregarded; and where the bond designated

the district to which the county had formerly

belonged. the court allowed amendment

though the time for removal had expired, as

it was not jurisdictional. Hodge v. Chicago

& A. R. Co.. 121 Fed. 48.

22. Circuit court may allow amendment

to petition which was defective in not stat

ing citizenship of plaintiff. where it might

be fairly presumed from complaint; and

nothing had been done to prejudice rights

of plaintiff, and there had been no action on

the merits. Kinney v. Columbia 3. i! L.

Ass'n. 191 U. B. 78. >

23. Dinet v. Deiavan, 117 Fed. 978: Dalton
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may be made ex parte," and after time for answer has expired," in state“6 or

Federal court."

§9. Transfer of jurisdiction and other corwequenccs of remorul.—On proper

application for removal the state court loses jurisdiction.28 and any judgnuait it

may render is appealable on that ground.” The Federal court acquires complete

jurisdiction,80 and the case stands in the same condition as it. did in the state

court as regards proceedings already had.31

§ 10. Practice and procedure after rcmoml; remand 0r disvm'ssal.-—A cause

will be remanded where the court is without. jurisdiction,“ and costs allowed,” if

the petition is sufficiently“ and promptle traversed,“ and evidence is adduced in

support of the traverse."

court on the question of its jurisdiction,

The petition for removal is conclusive in the Federal

nly in cases where that jurisdiction

depends on the legal construction of plaintiil's petition as to the joint liability of

the defendants, or other matters of law.33 Where a case is remoch to a Federal

court, which denied a motion to remand and assumed jurisdiction, no proceed

ings could be taken in such action in the state court while it was pending in the

Federal court.”

v. Milwaukee Mechanics' Ins. Co., 118 Fed.

876; Dalton v. Germania Ins. Co., 118 Fed.

936.

24. Order for removal for prejudice or

local influence may be made ex parte, though

plaintiff may afterwards traverse the peti

tion, and be heard thereon as a matter of

right. Montgomery County v. Cochran. 116

Fed. 985.

25. Where petition and bond were filed

before the time to plead had expired. it was

immaterial that the order of removal was

made after. as the state courts have only

Dower to examine petition and record to see

if the statutory requirements have been com

plied with subject to the final determination

of the Federal courts. Vermeule v. Ver

meule, 67 N. J. Law, 219.

20. Where petition and bond filed in state

court October 14. and the transcript not filed

before the lat day of November term. the

order for removal not having been made

in state court until December 5. held, right

was not lost, as it was respectful to await

action of state court. Kelly v. Chicago & A.

R. Co.. 122 Fed. 286.

27. Certified copy of order of removal

should be filed in state court as a matter of

respect, though law does not require it.

Bartlett v. Gates. 117 Fed. 362.

28. Pa. Co. v. Leeman, 160 Ind. 16, 66 N. E.

48. Duty of state court to accept petition

and bond and proceed no further, it right to

remove appears on record. Duff v. Iiildreth,

183 Mass. 440, 67 N. E. 356.

29. Where defendant proceeded with cause.

in Federal court after erroneous denial of

application to remove in state court. he is

not estopped from appealing from judgment

in latter court because of want of jurisdic

tion. Myers v. Chicago & N. W. R. Co., 118

Iowa, 312, 91 N. W. 1076.

30. Federal court may vacate a default

judgment after removal where a state court

could. Cady v. Associated Colonies, 119 Fed.

420.

81. Where defendant files in state court

notice of intention to suffer a default and

to move for a hearing in damages, and

then removes the case, he need not file no

tices again. Johnson v. Bridgeport D. B. &

Further proceedings must be in accordance with the practice of

.11. Co., 125 Fed. 631. The order of a state

court setting aside an attachment will not

be reviewed in Federal court after removal.

unless mistake or new facts are disclosed.

Denison v. Shawmut Min. Co., 124 Fed. 860;

Stevenson's Adm'r v. Ill. Cent. R. Co. [Ky.]

79 S. YV. 1'67; DclVitt v. Chesapeake & O. R.

Co. [Ky.] 79 S. YV. 275; Tex. Cotton Products

Co. v. Starnes, 128 Fed. 183.

32. W'here action was rightfully removed.

but afterwards the alias summons was

quashed, the action was remanded under Act

Cong. March 3, 1875, § 5, as the action did

not involve a dispute or controversy within

the Jurisdiction of the court. Stowe v. Santa

Fe Pac. R. Co., 117 Fed. 368. _

33. Order remanding is in the nature of a

final judgment and so under U. Rev. St. §

624, costs may be taxed and docket fee al

lowed as for a judgment rendered without a

jury. Riser v. Southern R. Co., 1.1.6 Fed. 1014.

34. “'here petition for removal filed Feb.

.13. stated time for answer under rules of

court did not expire till Feb. 14, a motion

to remand alleging time to answer had ex

pired under rules, without setting up the

rules, or referring to petition, was dis

missed as right to removal was supported by

allegations of the petition. Randall v. New

England Order of Protection, 118 Fed. 782.

35. Where a case was removed and both

parties appeared, the case will not be re

manded after a year though neither party

was a citizen of state where suit was

brought. Phila. 8: B. Face Brick Co. v.

YVarford, 123 Fed. 843.

36. Where a plaintiff merely files affidavit

denying statements in petition for removal,

but files no plea, the cause will not be re

manded. YVeaver v. Northern Pac. R. Co., 125

Fed. 155.

37. Motion to remand by removing defend

ant because the evidence shows a citizen

of same state as plaintiff was an indispensa

ble party. will not be considered on appeal

where the evidence is not in the record.

\Virgman v. Persons [C. C. A.] 126 Fed. 449.

38. Woodson County Com'rs v. Toronto

Bank, 128 Fed. 157.

39. Action against a railroad company and

its receivers to compel them to remove ob
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the Federal Court,‘0 and the cause assigned to its law or equity side.“ Where

there is a dismissal,“ or a nonsuit," the removal is no bar to a new suit on the

same subject-matter.

REPLEVIN. '

I 1. Nature and Form of Action—Distine- § 7. The Pleading. (1516).

tlonn (1514). §8. Trial (1510).

i 2. llight of Action and Defense. (1514). § 1). Judgment (1518).

§ 3. Jurisdiction and Venue (1518). § 10. Costs (1519).

§ 4. The Aflldnvit (1516). i 11. Review (1510).

§5. Plaintiff’s Bond (1510). Q 12. Liability on Bonds llld of Receipt

§ 0. The “'rit and Its Execution (1510). on, etc. (1510).

§1. Nature and form of action—distinctions—Replevin is an action in

personam“ to determine the right of possession“ of personal property.“ It does

not lie where the controversy depends upon the right to hold an oifice and should

be litigated by a writ of quo warranto." An interpleader in attachment is sub

stantially and in effect an action of replevin for the recover}r of the specific prop

erty levied on under the attachment writ.“ In order to maintain replevin against

a party, he must have either constructive or actual possession at the time of the

commencement of the action."

(52.
at all, on strength of his own title.“o

cient.“ An executory contract of sale

structions from the street. They filed a cross

bill claiming title to the street and removed

the cause to the Federal court which denied

n motion to remand. City 01? Ashland v.

“'hitcomb [Wis] 98 N. W. 531.

40. Failure to demand jury in state court

does not affect right in Federal court. Mont

gomery County v. Cochran, 116 Fed. 985.

Deposition inadmissible where commission

issued before defendant had filed record aft

er removal and no reason for haste shown.

North American Transp. d: T. Co. v. Howells,

121 Fed. 694.

41. Equitable defense is not good in an

action at law though transferred from a. state

court. Pettus v. Smith. 117 Fed. 967. Where

action from a state which abolishes forms of

action is removed. it must be assigned to

the law or equity side of the court. and the

pleadings reframed if necessary. and if plain

tii't declines to bring his case in the proper

side. he is bound by his election and a dis

mlssal is proper. Fletcher v. Burt [C. C. A.]

126 Fed. 619.

42. Rodman v. Mo. Pac. R. Co., 65 Kan.

645. 70 file. 642, 59 L. R. A. 701.

43. Fox v. Jacob Dold Packing Co.. 96 M0.

App. 173. 70 S. W. 164.

44. Hochman v. Hauptman, '16 App. Div.

[N. Y.] 72.

4.1. Hancock v. Schockman [Ind. '1‘.] 69 S.

W. 826; Story & C. Piano Co. v. Gibbons. 96

Mo. App. 218. 70 S. W. 168.

46. Pasterfield v. Sawyer. 132 N. C. 258.

.-\ dwelling wronszfully severed from plain

tiiY‘s land. Cutter v. Walt. 131 Mich. 508. 91

N. \V. 753. A dwelling not attached to land.

Page v. I‘rick. 31 \Vnsh. 601. 72 Fee. 454.

47. Standard Gold Min. Co. v. Byers. 31

“'osh. 100. 71 Pac. 768.

48. Torrnyson v. Turnbnugh [310. App.]

79 S. W. 1002.

49. Redinger v. Jones [Ram] 75 Pnc. 997.

50. Bowles Live Stock Com. Co. v. Hunter.

Right of action and defenses—Plaintiff in replevin must recover, if

A right to immediate possession is said

cannot be ground of plaintifi’s title in

91 Mo. App. 436: Morxrnn v. Jackon [Ind.

App.] 69 N. E. 410; First Nat. Bank v. Hughes

[Neb.] 92 N. \V. 986: Cent. 8. & '1‘. Co. v.

Mears. 89 App. Div. [N. Y.] 452. But it has

been stated that this principle does not ap

ply where there was no pretense of title in

any third person. First Nat. Bank v. Rags

dale. 171 M0. 168. 71 S. W. 118.

51. Possession or an immediate right to

possession is necessary to maintain equitable

replevin. United Shoe Machinery Co. v. llolt

[Mass.] 69 N. E. 1056. Where a bailee an

swers the subjects! the bailmcnt. as he

does in the case of an absolute sale and a

transfer of the whole property. the bailment

is ended and the general owner has the im

mediate right to possession. Id. Replevin

cannot be maintained without showing a

general or special. an absolute or a. qualified.

property in the plaintiff at the beginning of

the action. together with the right of imme

diate possession. Hence. it is not the ap

propriate remedy for enforcing the forfeiture

provided' by Rev. St. i 4965. as amended in

1895 (U. S. Comp. St. 1901. p. 3414), relating

to the infringement of copyrighted maps.

prints. etc. Gustin v. Record Pub. Co., 127

Fed. 608. Where an officer properly holds

property by virtue of legal process he may

obtain its return when taken from him by

repievin. although the owner is not party to

the replevin suit. Vickborn v. Pollock

[Mich.] 95 N. W. 576; Gruber v. Janna, 84 N.

Y. Supp. 882. If the process is merely Valid

on its taco. Bruce v. Squires [Kan.] 74 Pac.

1102.

Presumption o! legality nttnchon to the

possession of an officer acting under process

of the court. Finnell v. Million. 99 Mo. App.

552. 74 S. W. 419.

Oflict'r'n omission of appraisal no ~around

t‘or replevin by a. mortgagee. Johnson v.

Spauldinr: [Neb.] 96 N. W. 808. A note se

cured by fraud. deceit, etc.. may be recovered
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replevin.“ He cannot recover upon a title acquired after bringing the action.“

Though the property sought to he replevicd is already in custodia legis and not

levied upon by the officer, yet if the court goes ahead under statute and gives a

judgment for damages, the judgment is not void.“ Conditions precedent to the

vesting of the right of immediate possession must be complied with. Tender of

the amount of a lien rightly claimed must be made. Either the taking or the

detention must be unlawful," and one innocently in possession of property is not

liable in replevin until after demand,“ but no demand is necessary where the

defendant wrongfully took the property," where he had reason to suspect a (lOfL'vl

in the title,” or where he contests the case upon its merits.” A demand when

necessary is not suificient unless made to the person having custody or control of

the property.“ Replevin can be maintained only against the person in actual pos

Session of the property.“1 The right of possession is the sole issue, and though

equitable issues may in some jurisdictions be raised and determined in a replevin

suit,‘2 defendant cannot invoke the equitable jurisdiction of the court to make

a decree not alTecting the property in suit," or institute proceedings of interplead

er when the plaintiff has secured possession of the property.“

in an action of replevln. Gregory v. Howell

k Co., 118 Iowa, 26, 91 N. W. 778.

Vendor renclndln‘ n sale for fraud may

maintain replevin to regain the goods. Stein

v. Hill [MO. App.] 71 S. W. 1107; Pekin Plow

Co. v. Wilson [Neb.] 92 N. W. 176. Here det

inue was form of action. Jesse French P. 8:

0. Co. v. Bradley [Ala.] 36 S0. 44.

Good. sold c. o. d. not paid-for when de

livered may be replevied within a reason

able time. Paulson v. Lyon, 26 Utah, 438, 73

Pac. 510.

52. La Vie v, Tooze. 43 Or. 590, 74 Pac.

210; Backhaus v. Buells, 43 Or. 558, 73 Pac.

342; Mattison v. Hooberry [Mo. App.] 78 S.

W. 642; Deutsch v. Dunham [Ark.] 78 S. W.

767; Bryant v. Dyer. 96 Mo. App. 455, 70 S.

W. 516; Chellis v. Grimes [N. H.] 54 At].

943; La Vie v. Crosby, 43 Or. 612, 74 Pae.

220.

No recovery allowed in actlon for 600 sheep

out o! a flock. Perry LiVe Stock Commission

Co. v. Barto [NebJ 92 N. W. 762. For an undi

vided share of a crop. Schnabel v. Thomas,

98 Mo. App. 197, 71 S. W. 1076.

53. Dilirance v. Murphy [Neb.] 95 N. W.

608; Raehofsky & Co. v. Benson [Colo. App.]

74 Pac. 657; Suekstorf v. Butterfleid [Neb.]

96 N. W. 654; Younglove v. Knox [F1a.] 33 So.

427. '

M. Fergus v. Gagnon [Neb.] 93 N. W.

146,

55. Replevin can be invoked only against

a wrongful detention existing at the time

the suit is commenced. Sheriff seized and

sold property. Held, sheriff not having pos

session, replevin would not lie against him

on the ground that the property was exempt.

Redinger v. Jones [Kan.] 76 Fee. 997. Un

lawful detention as well as unlawful taking

is generally ground for replevin. Hart v.

Boston & M. R. R. [N. H.] 56 Atl. 920.

Cattle held for damage. done by them can

be replevied only after tender of the amount

of the damage. McAilister v. Wrede [Neb.] 97

N. W. 318. Where a statute provides that

appraisers shall determine the amount to be

so tendered, it is an implied condition that

both parties shall be heard at the appraisal.

Miller v. Hoffman [Mich.] 97 N. W. 759.

In most jurisdic

58. Oil-leer rightly in possession. Hardy

v. Wallis. 103 Ill. App. 141. Purchaser ig

norant of defective title. Jumiska v. An

drews, 87 Minn. 515, 92 N. W. 470.

Contra, Held that an agister holding cat,

tle under contract with a mortgagor may br

liable to replevin by mortgagee without dc‘

mand. Harding v. Keiso. 91 Mo. App. 607.

57. Knapp v. Mahurin [N. H.] 56 Atl. 315.

58. Log Owners' Booming Co. v. Hubbell

[l\Iieh.] 97 N. W. 157.

59. I-Iengney v. J. I. Case Threshing Mach.

Co. [Neb.] 96 N, W. 176: Cal. Cured Fruit

Ass‘n v. Sielling, 141 Cal. 713. 7:1 Pac. 320.

60. Heinrich v. Van “’rickler, 80 App. Div.

[N. Y.] 250.

01. Jenkins v. Ontario [Or.] 74 Pac. 466'.

Hall v. Kalamazoo, 131 Mich. 404, 91 N. W.

615. A person coming into possession of

chattels lawfully and parting with them be»

fore suit commenced cannot be made a part)~

defendant. Murray v. Lose, 86 N. Y. Supp.

581.

62. Freeman v. Lavenue, 99 Mo. App. 73.

72 S. W. 1085. Fraud upon the part of de

fendant in endeavoring to defeat plaintiff's

lien. Roach v. Johnson [Ark.] 74 S. 12V. 299.

It has been held that property sold under a

decree of court fraudulently obtained can

not be repievied, but the remedy, it any. is

in equity. Penton v. Hansen [Okl.] 73 Pac.

843. A vendor who rescinds for fraud (Hoch

berger v. Baum, 85 N. Y. Supp. 385; Bobilyn

v. Priddy, 68 Ohio St. 373, 67 N, E. 736), or

one setting aside a. fraudulent conveyance,

cannot replevy against a purchaser for value

without notice (Lowry v, Clark, 20 Pa. Super.

Ct. 357).

63. Anthony v. Carp, 90 Mo. App. 387.

84. State v. District Ct., 28 Mont. 445, 72

Pac. 867.

Party to proceeding resulting in ludlelnl

sale cannot upset the sale by bringing re

plevin. Slei’fert v, Campbell, 24 Ky. L. R.

1050, 70 S. W. 630.

By Georgla Clv- Code, i 4790, certain modes

of defendant's obtaining possession are pre

scribed as s. prerequisite to maintenance of a

possessory warrant before a. justice's court

and plaintiff must at the trial prove that pos
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tions defendant cannot set up set-off or recoupment," but in Missouri, it is other

wise held.“

§ 3. Jurisdiction and venue.-—A judgment for the return of property should

not be given where the suit, because of the small amount involved, is not within

court’s jurisdiction."

§ 4. The aflidavit.-—A preliminary affidavit is universally required to obtain

the writ.“

§ 5. Plaintiff’s bond—Where, by statute, the defendant in replevin is al

lowed twcnty-four hours from the time the bond is given to object to the sureties

thereon, this does not give him the whole of the following day."

§ 6. The writ and its erecuiion."°—The officer has no right without permis

sion to keep the goods replevied upon defendant’s premises against his will until

the goods are appraised, but must within a reasonable time remove them." If

the defendant, the owner’s bailee, gives the officer a receipt for the goods, thereby

becoming the officer’s bailee, it is a valid levy, the goods become in custodia legis,

and the bailee is thereby excused from delivering the goods to the owner." Like

wise, a levy will be valid when the officer replevying ponderous articles leaves them

on the premises of the defendant in charge of the defendant’s employe even if this

employe allows the defendant to use them." If joint owners bring replevin and

obtain judgment, the ofiicer satisfies the judgment by delivering the property

described in the writ to one of the joint owners, even though he delivers it to him

as a keeper.“

§ 7. The pleadings—The complaint in replevin must contain allegations

showing that the plaintiff at the time of commencingthe action had a general or

special property in the goods claimed, with the right to their immediate and ex

clusive possession." A general denial in code pleading admits any general or

special matter constituting a defense," and therefore cannot be attacked by

general demurrer." Under a general denial, a judgment for the return of the

property to the defendant may be entered without any motion on his part.78

If property held in joint possession is sued for in replevin against one of the pos

sessors, he waives the defect'of parties by answering to the merits." Estoppel to

deny title must he pleaded.“0

§ 8. T1-ial.-—The plaintiff after obtaining the property cannot dismiss the

session was obtained in one of these modes.

Allen v. Printup, 118 Ga. 630.

Receipt of money paid for good! by de

fendant does not estop owner to maintain

his action when he did not know whence the

money came. Gosnell v. Webster [Neb.] 97

N. W. 1060.

05. Blair v. A. Johnson & Sons [Tenn]

76 S. W. 912.

66. McCormick Harvesting Mach. Co. v.

Hill [)io. App.) 79 S. W. 745.

07. \Vidher v. Benjamin, 75 Vt. 152.

88. Under ! 1034 of the Code 0! Civil

Procedure a justice of the peace has no juris

diction to issue a writ of replevin unless

an nflldavit ls filed containing averments in

substantial compliance with such section.

Where the averments are 0! facts with refer

ence to who is agent of a. plaintiff cor

poration. the affidavit is fatally detective

and will not support the action. Armour 8:

Co. v. Arres [Neb.] 98 N. W. 843. When such

affidavit is so defective that it cannot be

amended, a judgment for plaintiff thereon

will be reversed and the action dismissed,

when the insufl'lciency of such amduvit is

urazed by defendant. Id.

00. Barton v. Shull [Neb.] 97 N. W. 292.

70. Liablllty of oflleer executing: If an

officer commit an assault serving a writ of

rcple\'in,°he is liable unless he has complied

with the statutory requirements. McKlnstry

v. Collins [VL] 56 Atl. 985.

71. Steuer Y. Maguire, 182 Mass. 575. 66 N.

E. 706.

72. Glass v. Hnuser. 40 Misc. [N. Y.] 661.

78.

74.

376.

75. Elliot v. First Nat. Bank, 30 Colo. 279.

70 Pac. 421.

Meyer v. Michaela [Neb.] 95 N. W. 63.

Love v. Frazier, 42 Or. 141, 70 Pac.

76. Iowa Sav. Bank v. Frink [Neb.] 92 N.

W. 916.

77. Gila Valley G. A: N. R. Co. v. Gila

County [Ark.] 71 Pan. 913.

78. Voorhois, M. & Co. v. Leisure [Neb.]

95 N. W. 676.

79. Engel v. Dado [Neb.] 92 N. W. 629.

80. Western Realty Co. v. Musser,

Mo. App. 114, 71 B. W. 100.

97
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suit,u nor can he then bring in other parties defendant against their will.“ "A

partner or joint owner cannot maintain replcvin to recover his undivided interest,

but all joint owners may join in an action against a stranger." A tenant in com

mon having acquiesced in the unauthorized division of the property by the other

tenant may bring replevin for his share.“ Petitions in replevin proceedings come

under the general statutory acts for amendment of pleadings." If plaintiff pays

no personal property tax, it is evidence that he was not the owner,“ but the ap

praisal of property replevied made for the purpose of fixing the amount of the

bond is not admissible evidence at the trial to prove the value of the property."

An alternative judgment for defendant for $60 as the value of the property re

plevied is erroneous, where the only evidence of such value is that that sum was

what the defendant paid for the property."

Verdicts—Where the defendant in replevin both denies plaintiif’s property

and sets up property in a third party, a verdict that property is in plaintill', not

specifically denying the other allegation, is sufficient to allow plaintiff to recover,

where no objection was taken at the trial." A verdict in replevin is sufficient as

to identity where there was a more particular description of the property in the

pleadings to which the verdict will be referred."0 The value of the property should

be found where an alternative judgment is authorized,"1 and where difl'erent arti

cles of property are claimed, the verdict shonld state the value of each article,"

unless no question has arisen concerning such value." If, however, the value is not

stated the party giving up the property has no cause for complaint.“ When a re—

plevin suit is tried before a single judge, the findings of the court are entitled to

81. Morrill v. McNeil! [Neb.] 01 N. W.

601; Cook v. Vaughn [Neb.] 95 N. W. 383.

82. Because it is too late for them to ob

ject to the sureties upon the bond. Goldstein

v, Shapiro, 85 App. Div. [N. Y.] 83.

88- Cini‘el v. Malena [Neb.] 93 N. W. 165.

84- Cornett v. Hall [Mo. App.] 77 S. W.

122. A wife having alleged that her hus

band had permanently abandoned her with

out her fault was authorized to prosecute

alone a suit of replevin for her separate

property (Word v. Kennon [Tex Civ. App.]

1'5 S. W. 365). but if she is the only witness

and testifies she had bought it from her hus

band, the jury are not, as matter of law,

bound to believe her (Goppelt v. Burgess

[Mich.] 92 N. W. 497).

85. Chandler v. Parker, 65 Kan. 860, '10

Pac. 368. Chattels destroyed by fire after

suit brought. Bishop 0: B. Co. v. Keller [N.

J. Law] 54 Atl. 402.

86. Kastl v. Arthur [Mich.] 97 N. W. I111.

8'1. Snyder v. Anderson [Neb.] 95 N. W.

698.

88- Wagner Typewriter Co. v. Robinson,

84 N. Y. Supp. 281. The plaintiff, in order

to recover, must present evidence sufficient

to identify the property as his. Leavitt v.

Rosenthal, 84 N. Y. Supp. 530. For what

evidence is sufficient to support a verdict

concerning title. Koelling v. August Gast.

B. N. & Lith. Co., 97 Mo. App. 664, 71 S. W.

728.

Burden of proof is not affected by fact that

the defendant sets up that as partner of the

plaintiff he sold the property in dispute to

the other defendant. Downtain v. Ray, 31

Tex. Civ. App. 298, 71 S. W.~758. If the

plaintiff shows legal right of possession he

need not on that point go further and dis

prove that the conveyance to him was in

fraud of his grantor's creditors (Zahl v.

Billings, 118 Wis. 459, 95 N. “f. 374), or that

the property had not been seized under any

legal process against him (Knoche v. Perry.

90 Mo. App. 483).

89. Thompson v. Dyer [R I.] 55 Atl. 824.

90. Bossard v. Vaughn [8. C.] 46 S. E.

523.

9!. Under COde Civ. Proc. i 1103, in an

action of replevln where the verdict is for

plaintiff, the jury shall also find the amount

of his damages in case the property cannot

be recovered, but the verdict need not he

in the alternative. Under Q 1193. however,

the judgment in such an action must he in

the alternative. Hynes v. Barnes [Month]

75 Pac. 523. A verdict which fixes the right

of plaintiff to have the property, or its value.

if he could not find it, and the right of the

defendant to deliver the property rather than

pay its value, if he chose to do so. held a

full compliance with Code Civ. Proc. 5 77.

Bossard v. Vaughn [8. C.] 46 S. E. 523.

82. Dysart v. Terrell [Tex. Civ. App.] 70

S. W. 986.’ Where in replevin for some

horses the verdict was for defendant, and

the value of the horses $200, and that plain

tiff was indebted to defendant for $189.10.

Held, the form of the verdict was suflicient

to sustain a judgment for the return of the

horses to defendant to be held by him as

security for $189.10, or at defendant's elec

tion that he recover such sum of plaintiff

and his sureties. Kronck v. Reid [Mo. App.]

79 S. W. 1001.

03. Cotner v. McCullough [Tex. Civ. App.]

70 S. W. 344.

M. Keller v. Van Brunt [Neb.] 95 N. W.

668: Cahell v. McKinney, 31 Ind. App. 601,

68 N. E. 601.
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the same consideration as the verdict of a jury, and will not be set aside unless

clearly wrong."

§ 9. Judgment—In an action of replevin for various articles the plaintifl

may recover judgment as to so many as he owns." Judgment for possession may

properly be granted him even though he has taken the property back as defend

ant’s bailee and leased it from defendant’s grantee." When the jury find a ver

dict for damages only, judgment cannot properly be entered for possession also.“s

Judgment for damages not in the alternative has been given in a case in which the

plaintiff without obtaining the property, prosecuted the suit as an action for dam

ages,” and upon the election of the plaintiff where he was a seller upon condi

tional sale and the defendant, the buyer, wrongfully refused upon demand to

give up the property.‘ Under statutes requiring an alternative judgment in re

plevin cases, a judgment is valid, though not in that form, where the omitted

alternative would be unavailable.’

Damages.—When, before trial, plaintiff receives his property, he is entitled

to nominal damages only,‘ and the value of the property should not enter into the

damages awarded,‘ but when the defendant procures a redelivery, the measure of

damages is the value of the property at the time plaintiff became entitled to its

possession by seizure under the writ of replevin.‘ Where property is not returned

and is usable, the damages for the taking are its usable value plus the value of

its use up to the date of judgment.‘ If judgment is for the defendant (an oflicer

claiming goods under a levy), any money judgment will be based upon the value,

not of the goods but of the lien acquired by the levy.’ Detention of property in

custodia legis at the wrongful request of one falsely setting up a claim thereto is

ground for damages,” but a successful defendant who under a statute elects to have

the value of the property at the time it was taken from him instead of the prop

erty is not entitled to damages for detention of property,’ nor for depreciation in

the value of the property subsequent to his re-bonding it." A defendant prevail

ing, but not claiming all the damages recoverable, cannot afterwards rec0ver the

damage not claimed, in a suit upon the replevin bond,u but has been allowed to do

so in a suit against the sheriff to recover for taking the property."

85. Byrnes v. Eley [Neb.] 97 N. W. 298. 4. Hanion v. Goodyear [Mo. App.] 77 S.

Motlon (or dlnection of verdict by both

parties does not. in Wisconsin. constitute a

waiver of a. verdict. Nat. Cash Register Co.

v. Bonneville [Wis.] 96 N. W. 568.

90. Thayer County Bank v. Huddleson

|.\'eb.] 95 N. W. 471.

97. Benjamin v. Huston [8. D.] 94 N. W.

.184.

Judgment for the restoration of coats held

to be complied with by a. tender of cloth cut

"early to be made into coats. Monness v.

Livingston. 84 N. Y. Supp. 124.

iIH. Hines v. Sharer [Ten Civ. App.] 74

W. 562.

09. McCarthey 1. Morgan [Neb.] 96 N. W.

439.

I. Hodges v. Cummings. 115 Ga. 1000.

2. Omission of part giving plaintiff pos

session held immaterial where nearly all had

been sold. Erreca v. Meyer [Cal.] 76 Pac.

Q26. A judgment in replevin (or the posses

sion of property is valid in so tar as it de

termined the rights of the parties as to

the property in controversy. though there is

no finding an to the value or the property as

required by Rev. St. 1899, H 3921. 3922. Cald

well v. Ryan (Mo. App.] 79 S. W. 743.

8. Taylor v. Plunkett [Del.] 56 .-\tl_ 3M.

W. 481.

5. Johnson v. Grofl. 22 Pa. Super. Ct. 85.

0. State Bank v. Showers. 65 Kan. 431. 70

Pac. 332. In an action of replevin to recover

the possession of the property. or the value

thereof in case a. return cannot be had. the

plaintiff cannot be limited in his right of re

covery to the price for which defendant may

have sold the same. Cowden v. Finney

[Idahn] 75 Fee. 765; Cowden v. Mills [Idaho]

75 Fee. 766.

7. Young v. Evans. 118 Iowa. 144. 92 N.

W. 111; Nichols & S. Co. v. Bishop [Okl.] 70

Pac. 188: Ray v. Byrd. 118 Ga. 86.

8. Follett Wool Co. v. Utica T. & D. Co..

84 App. Div. [N. Y.] 151; Sallng v. Bolaudcr

[C. C. A.] 125 Fed. 701.

9. Powers v. Benson, 120 Iowa, 428, 94 N.

W. 929.

10. Katz v. Hlavac. 88 Minn. 56. 92 N. W.

506.

Dnmn‘en for feeding other nlock which

were held for those detained in order to

make up a car load are not recoverable. being

too remote. Haas v. Tough. 67 Kan. 263, 72

Fee. 856.

ll. Daniels v. Mansbrldge [Ind. T.] 09 S.

W. 815.
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§ 10. Costa—If property is returned after suit brought, plaintiff will recov

er his costs.“ The omission of a demand has been held merely to cause plaintiff

to lose his costs.“ Dismissal for lack of jurisdiction will be with costs.15

§ 11. Review—It is too late after judgment, upon plea of general denial,

to object for the first time that the petition does not contain any allegation of a

demand.“ In an action of replevin a finding by the trial court that defendant

never held the property under order of the court is conclusive on the supreme

court."

§ 12. Liability on bonds and of receiptors, eta—A party giving a bond to

secure property in replevin does not thereby acquire a right to ('h‘et to keep the

property and leave the other party to an action on the bond.“ On the contrary,

he cannot convey good title to the property if it afterwards appears that the prop

erty was the plaintiff’s,“ and will be enjoined from selling the same." Replevin

bonds have been held to bind the plaintiff to return the property without any

depreciation, though due to reasonable wear and tear,“ but not to pay as dam

ages stenographer’s and attorney’s fees.” Redelivery bonds are commonly held to

cover costs.” In suits on redelivery bonds to recover the value of property ob

tained by defendant, the value at the time of trial is the measure of damages.“

A verdict settling the value of property, subject of replevin suit, is conclusive

against sureties upon the parties’ replevin bonds." The sureties on a replevin

bond are not liable for any damages found for defendant on his counterclaim."

Breaches.—Where the plaintiff obtains his property but suffers the action to

abate, it is a breach of his bond." A judgment against a defendant forfeits any

counterbond he may have given."

Defenses—The sureties on a replevin bond are not bound if judgment is

given against two persons jointly, and the bond is conditioned to pay judgment

against one alone,” or on a redclivery bond, if before the bond was given the

property had already been rcdelivered.” But the surety on a replevin bond can

not compel a successful defendant to recover costs by first proceeding upon a sub

sequently given appeal bond." Such a surety is, after delivery of the property.

estopped to set up as a defense to the bond that there was no action pending.82

Demand is not a condition precedent to action upon a bond.” Where a. re-replevin

bond was conditioned for the return of the property and the payment of costs

and damages, the return of the property does not prevent judgment for the full

12. Johnson v. Boehme, 66 Kan. 72. 71 23. John Church Co. v. Dorsey, 38 Misc.

Pac. 243.

18. Taylor v. Plunkett [Del.] 56 Atl. 384.

14. Suit against officer. Littlefleld v.Wil

son [Neb.] 95 N. W. 677.

15. Widber v. Benjamin, 75 Vt. 152.

10. Taylor v. Earle-Haas Drug Co. [Neb.]

96 N. W. 182.

Bill 0! excepflm does not, in Alabama,

present for review the overruling 01' a de

murrer to a. motion to strike out defendant's

affidavit tor interpieader. Meyer v. Bloch

[Ala.] 35 So. 705.

17. Erreca v. Meyer [0211.] 75 Pac. 826.

18. Koelling v. August Gast B. N. & Lith.

Co. [Mo. App.] 77 S. W. 474.

19. Crawford v. Southern R. I. Plow Co.

[Tex. Civ. App.] 77 S. \V. 280.

20. Overton v. Warner [Kan.] 74 Pac.

'151.

21.

137.

22. Gilbert v. American Surety Co. [C. C.

A.] 121 Fed. 499.

Johnson v. Mason [N. J. Law] 56 Atl.

Y.] 542; Sparks v. Hopsen [Miss] 35 So.

24. Wood v. Fuller [Tex. Civ. App.] 78 S.

W. 236.

25. Parish v. Smith, 66 S. C. 424.

20. McCormick Harvesting Mach. Co. v.

Hill [Mo. App.] 79 S. W. 745.

27. Verra v. Constantino. 84 N. Y. Supp.

222; Edwards v. Bricker, 66 Kan. 241. 71 Pae.

587; Rogers v. U. S. Fidelity & Guarantee

Co., 84 N. Y. Supp. 203.

28. Painter v. Snyder, 22 Pa. Super. Ct.

603.

29. Webb v. Pope, 118 Ga. 627.

30. Alves v. Humphrey, 24 Ky. L. R. 764,

69 S. W. 1080.

81. Campbell v. Lane [Neb.] 95 N. \\'.

1043. '

32. Cent. Nat. Bank v. Brescheisen,

Kan. 807. 70 P110. 895.

33. Adams v. Wiesenthal [N. J. Law]

Atl. 516

65

54



1520 RESTORING INSTRUMENTS § 2. 2 Cur. Law.

penal sum of the bond for breach of one of the other conditions.“ Under a statu

tory right to set up title in the plaintifi in rcplevin, where there was no decision

upon the merits in a. replevin suit, a surety upon a replevin bond who has been

defaulted, without pleading that plaintiiI had title, cannot set up that title except

in mitigation of damages.“

RESTORING INSTRUMENTS AND RECORDS.

§ 1. Evidence and Proof of Loan and of to Restore Loot Pnperh or Instrument

(‘nntenlx (1520’. I (l520).

5 2. Proceedingl In Equity or Other-wile §8. Procedure In Equity or Under Burnt
l

lRecord. Act to lic-tore Record- (1521).

§ 1. Evidence and proof of loss and of contents.——The burden of proof to

establish a lost instrument is on him who asserts a claim under it."

Contents of a lost instrument must be proved by secondary evidence." Proof

to a reasonable certainty is all that is necessary,” and evidence which cannot be

produced will not be required,” but suificient evidence to fairly establish the loss

must be introduced!° The manner and degree of proof is, in some. states, regu—

lated by statute.“ A person cannot prove the contents of instruments which he

has himself voluntarily destroycd,‘2 nor will evidence of loss be admissible where

it is not relevant and material to the cause,“ but where it is material an established

copy has the same force as the original.“

Reasonable search and good faith is all that is necessary to raise preemption

of loss, in order to admit proof by secondary evidence.“

Where it is shown by public records that an official bond has been given by a

public officer, but search for it is unavailing, it is presumed that it was regular

and such as the law required.“

§ 2. Proceedings in equity or otherwise to restore lost papers or instruments.

84. Hendley v. McIntyre, 132 N. C. 276.

85. hinzerstadt v. Harder. 199 Ill. 271, 65

N. E. 225.

In I lult lgllnlt plnlnllll ln replevln by l

Inrcty. when the bond was lost and plaintiff

obtained leave to file a copy, he cannot 0b

_iect to the admission of the copy as evidence

against him. Fleet v. Hertz, 201 Ill. 694, 66

N. E. 858.

86. Suit in equity to establish a lost and

unrecorded deed. Lloyd v. Simona [Mind]

95 N. W. 903.

81. The attorney who drew a will testi

fied as to its contents. and was corroborated

by the witnesses. Gavitt v. Moulton [Wis.]

96 N. W. 395.

88. Proof of contents and nature of lost

deed found on testimony of conveyancer

who draw it. and his clerk. Kenniif v. Caul

fleld. 140 Cal. 34, 73 Pac. 803. Evidence held

sufficient to show that a lost deed had been

delivered. Id. Plaintiff's evidence in an

action on one of a series of lost notes held

sufficient to identify it. Champenois v. Col

lins [Miss] 86 So. 72. A lost will is sufli

clently proved by the testimony of the at

torney who drew it and the witnesses there

to. Gavitt v. Moulion [Wis.] 96 N. W. 395.

Lost deed established by proof of fifty years'

unquestioned occupancy. Combs v. Combs.

24 Ky. L. R. 1691, 73 B. W. 8.

89. In an action on a lost note evidence

as to who has possession of it cannot be re

quired of the plaintiff. Champenoia v. Col

lins [Miss] 36 So. 72.

40. That a. deed is lost is not sufficiently

shown by an affidavit that the original was

not in the possession, power, or custody of

afllant and he believed it had been lost. Cox

v. McDonald, 118 Ga. 414. Evidence that a

deed executed during pendency in similar to

a. lost deed is insufficient to prove such fact.

South Chicago Brew. Co. v. Taylor, 205 Ill.

132, 88 N. E. 732.

41. In Missouri. lost papers filed in a. court

of record may be proved by the affidavit of

any person interested. his agent or attorney.

Cost. bond filed and lost before judgment

entered proved by affidavits of attorney. Jor

dan v. Vaughn [Mo. App.] 78 S. W. 316. In

Missouri. lost promissory notes may be

proved by affidavit of their contents set forth

in substance. \Varder, etc., Co. v. Libby [Mo.

App.] 78 S. W. 338.

42. Promissory notes. Sturman v.

man. 118 Iowa, 620. 92 N. W. 886.

43. Evidence that records were burned

held inadmissible, where it was not shown

that the contents contained something rela

tive to the controversy. Ellis v. Le How, 30

Tex. Civ. App. 449. 71 S. W. 576.

44. Certified copy of duly recorded deed

not between parties litigant is admissible in

evidence. when tho court is satisfied of the

loss or destruction of the original. Cox v.

McDonald. 118 Ga. 414.

45. Search hnd been made in last known

place of deposit and inquiry made of the

only person who hnd access to it. Kenniff

v. Caulfleld. 140 Cal. 34, 73 Pac. 803.

46. Treasurer‘s bond. Van Winkle v.

Blackford [W. Va..] 46 B. E. 689.

Stur
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—Lost papers pertaining to a legal proceeding can only be established by the

court which entertained that proceeding." In some states the jurisdiction to es

tablish lost papers has been conferred by statute.“

§ 3. Procedure in equity or under burnt records act to restore records.—

Proceedings under the burnt records act forecloses the rights of only those who

were parties.“

REWARDS.

§ 1. Nature and Definition (1521).

§ 2. Tile ()flcr (1521).

§ 1. Nature and definition.-—A reward is an ofier of recompense by the gov

ernment or by a private person, to whoever will perform some special act. The

rule as to payment of an ofiered reward is based on the principles applicable to

contracts,“0 and the doing of a thing for which a reward is oll'ered creates a con

tract ;“ but a mere offer not complied with does not."

§ 2. The ofier.—An offer of a reward is revocable at any time before the

conditions are complied with. It is not open to those who, by complying with it,

would take advantage of their own Wrong" or w0uld promote an unlawful act.“

When made by government officials, it must be within the scope of their power,“

but will not bind them personally if it is not."

§ 3. Earning reward—As a general rule, compliance with the terms of an

ofier of reward is all that is necessary in order to claim it ;" but it has been held

that the party offering a reward must be notified by the one doing the act that it

was performed because of the offer." The offer must be complied with according

I i 8. Earning Reward (1881).

47. Schedule and plat accompanying a. po

tition to set aside land as a homestead even

after being recorded by the clerk of a su

perior court. as directed by law. remain

private papers, and where lost can be estab

lished by a superior court. Paschal v. Tur

ner. 116 Ga. 736.

48. In Georgia. this does not apply to the

schedule and plat of a. homestead proceed

ing until it has been recorded. Paschal v.

Hutchinson [Ga.] 46 S. E. 103. In Wilcolulln

the probate court has power to take proof

and establish wills lost or destroyed by ac

cident or design. The petition for probate

must set forth its provisions. Gavltt v. Moul

ton [Wis.] 98 N. W. 395.

49. Thompson v. Maloney, 199 Ill. 2'76. 65

E. 236.

50, 51. 52.

Ill. App. 255.

53. “'here a. statute offers a. reward for

persons who will furnish evidence relative

to crimes, it does not hold this offer out to

guilty persons. Board of Com'rs of Clinton

County v. Davis [Ind.] 69 N. E. 680.

54. A person who pays another for a

promise not to vote cannot collect a reward

provided by statute for furnishing testimony

securing a conviction of one agreeing tor a

consideration to refrain from voting. Board

of Com'rs of Jay County v. Bliss [Ind.] 69 N.

E. 1003.

55. The offer of a reward by county com

missioners for the finding and identification

oi.’ a missing man is in excess of their au

thority and can never ripen into a contract.

Scheiber v. Von Arx, 87 Minn. 298. 92 N. W‘. 3.

The police jury of a. parish have power to

oiier a reward to prevent violation of tavern

Van Vlissingen v. Manning. 105

2 Curr. Law—96.

and grog shop regulations. Carnes v. Po

lice Jury of Parish oi! Red River, 110 La.

1011. An offer to pay the reward to a. person

named as trustee tor whoever earned it is

valid. Cummings v. Clinton County [Mo.]

79 S. W. 1127. A reward for the "apprehen

sion" oi a criminal is pursuant to authority

to offer a reward for “apprehension and ar

rest." Id. An offer of a. reward is a county

contract and must be in writing. Id. Vl'here

two judges are authorized to make the offer.

an offer by one approved by the other by

telephone is valid. Id.

50. Where public officials, acting in good

faith. exceed their authority by offering a.

reward and it is accepted. they will not be

personally bound. Scheiber v. Von Ant. 8'!

Minn. 298. 92 N. W. 3.

57. A complaint in an action to recover

a. reward offered by statute need not allege

that the services were rendered with knowl

edge ot the reward or with an intention to

recover the same. Board of Com’rs 0! Clin

ton County v. Davis [Ind.] 69 N. E. 680.

Evidence that plaintiff met a. boy. for whom

a. reward had been offered. going in the

wrong direction; that the boy asked ques

tions showing he did not know where he

was and that plaintiff kept him until deliv

ered to his friends. held sufficient to show

plaintiff entitled to the reward. Peterson

v. Mark [Mich.] 96 N. W. 926. One find

ing a. criminal and securing his arrest is en

titled to the reward for his apprehension.

Cummings v. Clinton County [Mo.] 79 S. W.

1127.

58. Defendant. by circular offered to divide

commission on loans with parties bringing

borrowers. Van Vllssingen v. Manning, 105

Ill. App. 255.
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to its terms,“ and all who participate in such compliance are entitled to a share.“

One who merely gives information and intentionally evades participation in the

arrest is not entitled to share in the reward,“ nor is one who attempts to take

possession of a prisoner from those who have captured him,"2 nor a sherifi who

makes an arrest at the instance of the person who really apprehended a criminal,“

nor is one who is hired by another to make the arrest.“ A public ofiicer who com

plies with the ofier of a reward in the course of his official duties is not entitled

to recover it,“ but if he performs an act for which a reward is ofiered outside the

limit of his official duty, he may lawfully claim it.“

3101‘.

Though the agency of several persons is essential to the crime of riot," it

need not be shown that all named in the indictment participated, if it be charged

that other persons unknown, sufficient to constitute the required number, took

part.” Persons who by the use of arms, and by threats and curses drive others

from their home, are guilty of the offense of riot, whether the act is done under

claim of title to the premises or not."

RIPARIAN OWNERS.”

l1. Peraona \Vho are Riparian Owner-l, 54. Subjection to Public Basements

and Title to Lnntil Under \Vatel' (152). (1524).

§2. Righta Attendant on Change in Bed {5. Action- (ol: Protection of Riparian

of Stream or in Shore Line (1523).

53. flights incidental to Riparian Own

t-rnhip (1523).

l Rights (1524).

§ 1. Persons who are riparian owners, and title to lands under water.—To

constitute one a riparian owner his land must abut on the water in question.“ The

50. A person making an arrest knew that

the offer of reward for cutting telegraph

wires did not apply to dead wires. for the

cutting of which an arrest was made. S. W.

Tel, & T. Co. v. Priest, 81 Tex. Civ. App. 345.

72 S. W. 241.

00. One who brings information of the

discovery of a criminal for whom a reward

is offered and co-operatea in his arrest is

entitled to share as a participant in the re

ward. Kinn v. First Nat. Bank, 118 Wis. 537,

95 N. W. 969. One claimant ot a reward for

arrest after securing information from an

other claimant prevented that other by sub

terfuge from accompanying him to make the

arrest. Id.

til. Kinn v. First Nat. Bank, 118 Wis. 537,

95 N. W. 969.

62. One posse had captured a criminal for

whom a reward was offered: another poase

attempted to take him from their possession

whllr- en route. Johnson v. Com.. 25 Ky. L.

R. 9st}. 1‘6 S. W. 832.

63. One knowing of a. reward offered for

a murderer took steps to locate him; having

done so. he telegraphed the sherifl' to arrest

him, which he did and turned him over to

the party who had him arrested who elicit

ed a confession from him on which he was

convicted. Rails County v. Stephens [Mo.

App.] 78 S. \V. 291.

M. A detective knowing of a reward of

fered tor the arrest of a criminal procured

another detective to arrest him for twenty

dollars. Heather v. Thompson. 25 Ky. L. R.

1554, 78 S. W. 194.

65. Cornweil v. St. Louis Transit Co., 100

Mo. App. 258. 73 S. “1'. 305. A constable

whose duty was to watch and prevent de

struction of telegraph poles and wires or

rested a. man for cutting the wires. S. \\'.

Tel. 8: '1‘. Co. v. Priest. 31 Tex. Civ. App. 345,

72 S. W. 241.

86. A member of a. sheriff's posse assisted

in arresting a criminal for whom a reward

was offered; after his discharge as a deputy.

he assisted in the conviction by employing

counsel after offer of reward for conviction

was renewed. Cornweil v. St. Louis Transit

Co., 100 M0. App. 258. 73 S. W. 805. A police

man, whose duty it was to arrest a man

for drunkenness, is entitled to a reward

offered for his arrest as a burglar, when it

is not his official duty to arrest for that of

fense without process. Kinn v. First Nat.

Bank, 118 Wis. 537. 95 N. W. 969.

87, 68. State v. MaeQueen [N. J. Law] 55

Atl. 1006.

00. Hunt v. State. 116 Ga. 615.

70. See, also. the topic Waters and “'nter

Supply. which includes irrigation and the

topics Navigable Waters. 2 Curr. Law, 9.

989. and Wimrves.

71. Owner of land opposite mouth of

stream is not. Manigauit v. “'ard & Co.. 123

Fed. 107. But see Yuba County v. Knto

Hayes Min. Co.. 141 Cal. 360. 74 Pac. 1049,

in which a. county having land near a stream

was entitled to enjoin pollution.
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state holds the fee of all tide lands in trust for all its inhabitants, and not as a

private proprietor." A riparian proprietor of land bounded by a river takes to

the center of the stream, absolutely if the river is non-navigable, and subject to

the rights of the general public, if it is navigable."

§ 2. Rights attendant on change in bed of stream or in share Zines—If a

stream slowly and imperceptibly changes its course, the accretion belongs to the

proprietor on that side, and erosion ceases to belong to the former owner." In

Minnesota, rights of reliction are determined by extending the side lines of each

tract from the meander line to the center of the lake."

§ 3. Rights incidental to ripan'an ownership—Every riparian owner on a

navigable stream has the right to have free access to the stream over his own lands,

and the undisturbed use of these lands," and, whether navigable or not, to every

reasonable kind of use of the water as it passes by, having a proper regard for the

rights of other proprietors on the stream below." Riparian rights are property."

They are parcel of the land, and not rights appurtenant." A riparian owner may

go on land of another, further up the stream, and, with his consent, there divert

water for use on his riparian land without thereby necessarily exercising any other

than his riparian right.“0

and user.‘n

72. The public is entitled to use all of

such land as is not occupied or obstructed.

R. 1. Motor Co. v. Providence [R. 1.] 55 Atl.

696. The riparian owner is entitled to fill

out the shore to the high—water level. Id.

In New York, the state's right to tide lands

in the city of New York is by statute ceded

to the city. Knickerbocker Ice Co. v. Forty

Second St.. etc., Ferry R. Co., 176 N. Y. 408.

68 N. E. 864.

78. The size of the river in no way affects

this rule. Franzini v. Layland [Wis.] 97 N.

W. 499. But where a navigable river is the

boundary between two states and the divid

ing line is the center of the main channel of

such stream. a riparian proprietor takes only

to such boundary line. Id. The title of n

riparian owner upon a navigable stream goes

to the center thereof not by virtue of his

patent or chain of title but by the mere favor

or concession of the state. Id. A riparian

proprietor on a river owns all islands oppo

site the same so far as his riparian rights

extend. Id. A stream wholly Within the

state of South Carolina, which has no public

terminus except at its outlet, is not naviga

ble under the constitution and statutes of

that state. Manlgault v. Ward & Co., 123

Fed. 707. In order to make a. stream wholly

within a state a navigable water of the Unit—

ed States it must be a public highway. To

be a public highway a stream must have a

terminus at which the public can enter it

and :1 terminus at which they can leave it.

Mere floatability is not sufficient. Id. See.

also. the topic Navigable Waters, 2 Curr.

Law. p. 989.

74. Holcomb v. Blair, 25 Ky. L. R. 974, 76

S. W. 843.

75. Scheifert v. Briegel [Minn.] 96 N. W.

44. Where the lake is irregular in shape.

and originally had no inlet or outlet, inequal

ities caused by the broken shore line should

be equitably adjusted, either by disregarding

such irregularities, or by treating the lake

as composed of separate bodies of water, ac

cording to the conditions.‘ Id,

Particular riparian rights may be acquired by custom

16. Jones v. Seaboard A. L. R. Co. [8. C.]

45 S. E. 188. A riparian owner has a right of

access to his land. R. I. Motor Co. v. I‘rovi

dence [11. I.) 55 Atl. 696.

77. Sprague v. Dorr [Mass] 69 N. E. 344;

Lawrie v. Sllsby [Vt.] 56 Atl. 1106. Riparian

owners. under the circumstances, held to

have a right to only so much water as was

reasonably necessary for use of their land.

Rose v. Mesmer [Cal.] 75 Fee. 905. A ri

parian owner has a right to make a reason

able use of a stream for the purpose of irri

gation. What is reasonable use. McCook

Irr. & W. P. Co. v. Crews [Neb.] 96 N. 1N.

996. See. also, Waters and Water Supply.

The ownership of land on a stream opposite

the mouth of a creek which empties into it,

carries with it no right to the navigation of

the creek as a riparian proprietor. Manigault

v. Ward & Co., 123 Fed. 707.

Pollution! Statutes of Mass. 1878, p. 133.

c. 183; Rev, Laws. c. 75, I 124. in so far as

they prevent the discharge into streams of

polluting matter of such kind and amount as

will corrupt or impair the quality of the

water, are reasonable regulation of the ex~

ercise of private rights of property in refer

ence to the common good, and are not an in

terference with property that calls for com

pensation to the owners. Sprague v. Dorr

[Mass] 69 N. E. 344. Pollution of stream

held reasonable. Fahnestock v. Feldner

[Md] 56 Atl. 785.

78. Discharge of sewerage into a stream

by a city is a taking of property requiring

compensation to riparian owners damaged

thereby. City of \Vaterbury v. Platt Bros.

& Co. [Conn.] 56 At]. 856; Cline v. Stock

[Neb.] 98 N. W. 454; Doremus v. Paterson

[N. J. Eq.] 57 Atl. 548.

79. Description of riparian land in the

complaint in a partition suit includes the

water. although not mentioned or described.

Rose v. Mesmer [Cal.] 75 Pac. 905.

80. Rose v. Mesmer [Cal.] 75 Pac. 905.

81. Right to build wharves and booms.

Sullivan Timber Co. v. Mobile, 124 Fed. 644.
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§ 4. Subjcriion to public easements—The right of a riparian owner on a

navigable stream to have free access to the stream over his own lands and to the

undisturbed use of these lands is subject to the right of the state to improve and

develop navigation."

§ 5. Actions for protection of riparian rights—A court of equity has power

to determine, as between parties having admitted legal rights in bodies of water,

the extent of their respective rights and the proper mode of exercising and enjoy

ing them."

ROBBERY.

l 1. Nature and Element. (1524).

| 2. Indictment and Prosecution (15%).

A. Indictment (1625).

§ 1. Nature and elements—Robbery is the felonious taking and carrying

away of the personal property of another, from his person or in his presence, by

violence or by putting him in fear.“ Robbery includes larceny, and all the ele

ments that are necessary to constitute larceny are necessary to constitute robbery.ms

Therefore, the thing taken must be the subject of larceny,“ there must be both a

taking and a carrying away of the property, and the taking must be with felonious

intent, that is with intent to deprive the owner of his property without any honest

claim thereto." The aggravating circumstances necessary to constitute robbery, as

distinguished from simple larceny, are that the taking must be from the person“

of the owner,50 and must not only be without the owner’s consent, but it must

also be accomplished either by violence or putting him in fear.90 It is robbery,

not larceny, where defendant first took prosecutor’s trousers containing his money

by stealth, but after their recovery by prosecutor in a scuffle retook them by force

and putting in fear." Stealthin filching from the person is not robbery,“2 nor is

a violent eil'ort to escape on detection,“ nor a resistance by violence of the efforts

B. Evidence (1626).

C. Instructions (1626).

D. Punishment (1627).

of the prosecutor to regain his property.“

83. Jones v. Seaboard A. L R. Co. [8. C.]

45 8. E. 188. A riparian proprietor on a.

navigable stream owns to the center of the

stream. but such ownership is subject and

subservient to the rights of the general pub

lic in such stream. Franzini v. Laylnnd

[Wis.] 97 N. W. 499. The title of the city of

New York in the tideway and submerged

lands of the Hudson River is not absolute

and unqualified, but is held subject to the

right or the public to the use of the river

as a water highway. Where streets of the

city of New York and navigable waters

meet. the general public has a right of pas

sage, and n hlzhwny is. by operation of law,

extended over a wharf or bulkhead built at

the end of a street. Knickerbocker Ico Co.

v. Forty-second St., etc., Ferry R. Co., 176

N. Y. 408. 68 N. E. 864. In Michigan. It is

held that a wharf at the termination of a city

street is not a part of the public highway.

Kemp v. Stradley [Mich.] 97 N. W. 41. Pub

lic entitled to access to docks built by ri

parian owner under public authority. Thou

sand Island Steamboat Co. v. Vlsger, 86 App.

Div. N. Y. 126.

83.[ Stat} v. Sunnpee Dam Co. [N. H.) 55

Atl. 899. Injunction against abstraction or

diversion of water by uprr riparian proprie

tor granted. lmusdnle Co. v. Woonsncket

IR. 1.] 66 Atl. 418: Harper, etc. Co. v. Moun

tain “'nier (‘0. [N. J. Rm] 5“ Atl. 297: Ches

lntee Pyrites Co. v. Cuvr'mivi's Creek Gold

Min. Co.. 118 Ga. 256. Against obstruction.

Fahnestnck v. Feldner [Md] 66 Atl. 786.

84. King v. Com., 26 Ky. L R. 713. 76 S.

W. 841.

85. Owen v. Com., 26 Ky. L R. 466, 76 S.

W. 3. ‘

86. The winner of money at gaming. it in

possession. has such a property in it that

robbery may be committed as against him.

Fay v. State [Tex. Cr. App.] 70 S. \V. 744.

87. State v. Smith, 174 M0. 586, '14 S. W.

624.

HR. Smith v. State [Miss] 86 So. 178.

89. In Missouri. a clerk having passes—

sion of his employer's money has a sum

eient ownership thereof to support an al

legation of ownership in the clerk in an

indictment for robbery. State v. Montgom

ery [Mo.] 79 S. \V. 693.

90. Bradshaw v. State [Tex. Cr. App.] 70

S. W. 215; Beard v. State (Tax. Cr. App.] 71

S. W. 960: Smith v. State [Miss.] 36 So. 178;

King v. Com., 25 Ky. L. R. 718. 76 S. W. 341.

91. People v. Stevens, 141 Cal. 488. 76 Pac.

62.

01. Colby v. State [FlaJ 35 So. 189: Jones

v. Com., 24 Ky. L R. 2481, H S. W. 263;

Dawson v. Com., 25 Ky. L. R. 6, 74 S. 1V. 701.

03. Colby v. State [Fla.] 35 So. 189.

M. Jones v. Com.. 24 Ky. L. R. 2481. 74

S, W. 263; Dawson v. Com., 25 Ky. L. R. 6, 74

S. W. 701.



2 Cur. Law. ROBBERY § 2A. 1525

To constitute an assault with intent to rob the specific intent to rob must

exist.”

A statute providing that any person who attempts to commit any crime but

fails, or is prevented, or intercepted in the pcrpetration thereof, is punishable,

where no provision is made by law for the punishment of such attempts, creates

the crime of attempt to rob.“

§ 2. Indictment and prosecution. A. Indictment—An indictment for rob

bery should contain all the allegations essential in simple larceny, and, in addition,

the matter that makes larceny robbery,En hence it should describe the property,“8

sate its value,” and ownership,1 allege a taking or asportation,3 and that the

taking was from the person by violence or putting in fear.‘

An indictment for assault with intent to rob should allege the assault and

aver that it was with the intent to commit robbery, describing it,“ but the proper

ty intended to be taken need not be described.”

The indictment may charge the ofiense in all its forms, as robbery by assault,

by violence, and by putting in fear, and proof of any clause will sustain a convic

tion,’ but where the indictment charges an assault with intent to rob only by

means of menaces, a conviction cannot be sustained in the absence of proof of

menaces, though the commission of the crime by other means is shown.8 An in

dictment which states the essential facts of the crime of robbery, without stating

the circumstances of aggravation, is suilicient to warrant the imposition of the

penalty prescribed for the aggravated offense,“ and ownership of the property."

96. State v. Atkins [Iowa] 97 N. W. 996:

People v. Burns, 138 Cal. 159, 70 Pac. 1087, 60

L- R. A. 270; Coles v. State, 23 Ohio Circ. R.

313.

90. Pen. Code, 5 664. People v. Burns, 138

Cal. 159, 70 Pac. 1087, 60 L. R. A. 270.

97. Owen v. Com.. 25 Ky. L. R. 466. 76 S.

W. 3. Indictment for robbery in language

of statute held sutflcient. State v. Curtin,

111 La. 129.

98. A description of the property as sev

en dollars and fifty cents current money of

the United States 0! America is suflicient.

Parrent v. State [Tex. Cr. App.] 76 S. W.

474. The indictment may be amended with

reference to the description oi.’ the property.

Gold or silver watch. liieehan v. State [Wis]

97 N. W. 173. The objection that an indie!

ment for robbery did not describe the prop

erty taken with sufficient certainty is not

ground for quashing the indictment. Mc

Kevitt v. People, 208 Ill. 460, 70 N. E. 693.

99. An allegation that the property taken

was “lawful money of the United States"

sufficiently shows that it had value. People

\'. Stevens, 141 Cal. 488. 75 Pac. 82. An in

dictment charging the property taken to

have been “seventeen dollars in money. each

of the value of one dollar" is good. Fay v.

State [Tex. Cr. App.] 70 S. W. 744.

L The indictment must correctly aver the

ownership of the property. Money in pos

session or infant. Dorsey v. State, 134 Ala.

553. Merely to allege that it was taken

from a certain person is not sufficient.

State v. Morgan. 31 Wash. 226, 71 Pac.

723. An averment that property was taken

from the person or A is sufiicient without

stating that it was his property. Owen v.

Com.. 25 Ky. L. R. 466, 76 S. W. 8.

3. An information charging the taking of

a purse containing a. sum of money, suffi

ciently charges the taking of the money as

well as the purse. People v. Stevens, 141

Cal. 488. 75 Pac. 62.

4. Smith v. State [Miss.] 35 So. 178. Un—

der Utah statutes. an indivtment for robbery

which falls to state that the property taken

from the person of another was taken “by

means of force or fear" is insufficient [Rein

St. 1898. 55 4175, 4355, 4359, subd. 2]. State

v. Davis [Utah] 76 Fee. 705.

IS. Information for assault with intent to

rob held sufiieient. State v. Fenton, 30 Wash.

325, 70 Pac. 741.

6. An information for assault with intent

to rob need not allege that the person as

saulted had money or property in his pos

session. State v. Roberts, 67 Kan. 631, 73

Fee. 905.

1. Burns v. State [Tex. Cr. App.] 70 S. W.

24.

8. Erwin v. State, 117 Ga. 296.

0. Code. § 4753. describes the oflense of

robbery, while Q 4754. prescribes a penalty

when aggravating circumstances attend it.

Indictment good under § 4763. warrants sen

tence under § 4754. State v. Poe [Iowa] 98

N. W, 587. An indictment charged robbery,

that defendant was armed with intent to

kill, and that confederates were present.

The jury found him guilty of robbery “as

charged in the indictment. and he was sen

tenced for the crime of robbery, etc." Held,

that "etc." was meaningless and verdict and

sentence were for robbery merely. McKevitt

v. People, 208 111. 460. 70 N. E. 693.

10. 2 Ball. Ann. Codes 8: St. § 6944, pro

vides that in the prosecution of any of

fense committed in stealing personal proper

ty it shall not be deemed a variance if it he

proved that the actual or constructive pos

session. or general or special property, in

the whole or a part of the personalty, was in

the person alleged in the indictment to be

the owner. Held. under this statute, that
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The proof must support the allegations with respect to the description,“ but

the value of the property being immaterial, an allegation thereof may be disre

g'ardcd.12

A conviction of any included ofiense such as assault with intent to rob," or

larceny from the person may be had on an indictment for robbery,“ but where

the evidence shows that defendant either is or is not guilty of the offense charged,

it is not error to omit to charge as to lower grades of the crime.“ Under an in

dictment for assault with intent to rob, under the statute in Washington, defend

ant may be convicted of assault and battery or simple assault, but not of an

attempt to rob, eliminating the assault."

(§ 2) B. Evidence.—The admissibility of the evidence is governed by the fa

miliar rules of criminal evidence, such as proof of matters material as res gestae,"

declarations of accused," his possession of the stolen property," and the like.

The nature and extent of the prosecutor’s injuries may be material,” but the com

mission of other distinct ofienses by accused should not be shown.21 Cases in

which the sufficiency of the evidence to support a conviction are discussed are

collected in the note."

(§ 2) G. InstrucHana—Instructions should correctly state the rules of law

applicable to the particular case,23 and present all the issues raised by the plead

under an indictment alleging ownership to

be in one partner. where the proof showed

the property to belong to the partnership.

there was no variance. State v. Fair [Wash.]

76 Pac. 731.

11. An indictment alleging the taking of

a gold watch is supported by proof that the

watch was gold filled. State v. Alexander,

66 Kan. 726, 72 Pac. 227. I

12. People v. Stevens. 141 Cal. 488. 76 Pac.

62.

18. State v. Atkins [Iowa] 97 N. W. 996;

Burns v. State [’l‘ex. Cr. App.] 70 S. W. 24.

Though evidence show the prisoner to be

guilty of robbery he still could be convict

ed of assault with intent to rob. People v.

Blanchard [Mlch.] 98 N. W. 983.

14. Reed v. State [Neb.] 92 N. W. 921.

15. State v. Atkins [Iowa] 97 N. W. 996.

16. State v. Fenton, 30 Wash. 325. 70 Pac.

741.

17. Statements made by the person robbed

immediately on recovering consciousness are

admissible as res gestae. State v. Ripley. 82

Wash. 182, 73 P110. 1036. Circumstances lead

ing up to the transaction, and inseparable

from it are properly shown, though occurring

several hours before. People v. Linares

[0:11.] 76 Pac. 308. .

18. Prior statements of accused as to how

the robbery might be. committed are admis

sible. Kenting v. State [Neb.] 98 N. W. 980.

10. Where on the arrest of the proprietor

of a saloon it was locked by him and kept

locked until an officer searched it. evidence

that the stolen property was found therein

is properly admitted. though the search was

several weeks after the robbery. State v.

Hyatt [Mo.] 78 S. W. 601.

20. “'here the evidence of the corpus

delicti is circumstantial. the extent of the

Injuries of the person robbed may be shown

for the purpose of showing that force and

violence were used in the commission of the

robbery. State v. Alexander, 66 Kan. 726. 72

Fee. 227.

21. The testimony of a witness as to an

other robbery committed on witness by de

fendant within a short time at a place sev

eral blocks away is admissible only for the

purpose of' showing defendant’s presence in

the locality. and not as corroboration. or as

showing intent. State v. Spray, 174 M0. 561'.

74 5. IV. 846.

22. Conviction held supported. Circum

stantial evidence of corpus delicti and par

ticipation by accused. State v. Alexander. 66

Kan. 726, 72 Fee. 227. Evidence in corrobora

tion of accomplice held insufficient. People

v. Morton, 139 Cal. 719. 73 Pac. 609. Con

viction of robbery by means of knock out

drops in saloon held supported. Kincaid v.

Com. [Ky.] 78 S. W. 433. Evidence that the

property stolen was a 820 gold piece and

some other coins suillciently shows value.

People v. Stevens. 141 Cal. 488. 75 Pac. 62.

“'hether crime was robbery! Circumstan

ees held to show intent to rob. Burns v.

State [Tex. Cr. App.] 70 S. W. 24. Cir

cumstances proved hold to amount to assault

with intent to rob and not completed rob

bery. State v. Roberts. 67 Kan. 631, 73 Pac.

905. Circumstances proved held to raise

question for Jury as to whether the act

amounted to robbery. Beard v. State [Tex.

Cr. App.] 71 S. W. 960. Circumstances held

to make case for jury as to whether the

taking was by such violence and putting in

fear as to amount to robbery. King v. Com..

25 Ky. L. R. 713. 76 S. W. 341.

Identitientlon of defendant held sufficient

to support conviction against defense of ali

bi. State v. Blanchard. 88 Minn. 82. 92 N. IV.

504; State v. Bral'ford, 121 Iowa. 115. 96 N. IV.

710; Keating v. State [Neb.] 93 N. W. 980.

Defendant’s participation held shown not

withstanding prosecutor's statement that de

fendant had nothing to do with the robbery.

State v. Rowland. 174 M0. 373. 74 S. W. 622.

Evidence of defendant's participation held

question for Jury. State v. Hyatt [Mo.] 78

S. W. 601. Defendant's voluntary participa

tion in crime committed by another held

shown. Thomas v. State. 134 Ala. 126.

28. IVhere the statutory definition of rob

bery includes taking from the immediate

presence of the owner, an instruction limit

ing it to a taking from the person is properly
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ings and evidence, but matters not within the issues should not be treated,“ and

matters of fact in dispute should not be assumed.“

(§ 2) D. Punishment."—Under a statute fixing the penalty at not less than

10 nor more than 20 years, 17 years’ imprisonment is not an excessive sentence

for robbery in a public street by presenting a pistol and threatening to kill."

ems.

51. Definition; Distinction From Other

Trananctlona (1527).

§ 2. Contract Reqnlnltea of a Sale (1529).

§3- Modification and Mutual Reaclnnlon

(153-1).

§ 4. General Rule. 0! Interpretation and

Construction (1535).

9 5. Property Sold.

cxiatenee and Failure

(1535).

i 6. 'l‘ranaltlon of Title (1536).

and Effect of Contract (1538). Separation

and Designation (1537). Payment (153?).

ln-liverv and Acceptance (1538). How Prov

ed (1589).

§7. Delivery Under Tenna of Contract

(1589).

A. Construction and Operation of Con

tract. Necesslty. Time. Place. etc.

(1539).

Sufllclency of Delivery; Actual, Con

structive, Symbolical (1540).

Acceptance; Necessity; Time; What is

(1541).

Excuses tor and Waiver of Breach

(1542).

“"arrantlca and Conditions (1548).

. In General. What are Warranties

and What Conditions. Descriptions

and Representations (1543).

Express and Implied Warranties and

Fulfillment or Breach Thereof

(154i).

Conditions and Fulfillment or Breach

(1548).

D. Conditions on a. Warranty (1549).

E. Waiver of Warranties and Conditions;

Excuse for Breach (1550).

§1.

Amount, Kind, Non

ot Conaideratlon

Meaning

P"

wee

91

C.

Definition; distinction from

F. Remedies (1552).

§ 9. Payment, Tender, and Price an Terms

of the Contract (1552).

5 10. ltcmecllea oi Seller (1554).

A. Rescission and Retaking of Goods 01'

Action for Conversion (1554).

B. Stoppage in Transit (1556).

C. Lien (1556).

D. Resale (1557).

E. Action for Price or on Quantum Vale

bat (1557).

F. Action for Breach (1566).

G. Choice and Election of Remedies

(1567).

Remedies of Pnrchaaer (1568).

Reseission (1568).

Action to Recover

Paid (1570).

Actions for Breach of Contract (1570).

Action for Breach of Warranty

(1573).

Recovery or Chattel; Replevin or Con

version (1575).

Lien for Price Paid (1576).

Recoupment and Counterciaim (1576).

Choice and Election of Remedies

(1577).

I 12. Dnmaxea for Breach of Sale (1578).
A. Breach by Seller (1678). i

B. Breach by Purchaser (1578).

C. Breach of Warranty (1580).

D. Special Damages (1580).

E. Evidence as to Damages (1582).

i 13. Rights of Bonn Flde Pnrchnscra or

Other Third Parsons (1583).

§ 14. Conditional Sales. Character

Formation| Right. Acquired (1584).

I ll.

A.

3 Purchase Money

C.

D.

E.

F.

G.

H.

other transactions—The nature of the

transaction, not the name given it by the parties, determines its character as a

sale.28

refused. People v. Stevens, 141 Cal. 488. 75

P110. 62. An instruction purporting to de

fine the crime is bad if it omit any essential

element thereof. Intent to deprive the owner

of his property. State v. Smith. 174 Mo. 586.

74 S. W. 624. An instruction correctly de

fining the necessary fraudulent intent need

not state that the taking must have been

with "felonious" intent. State v. Spray. 174

Mo. 569, 74 S. W. 846. Where the instruc

tions in a. prosecution for assault with in

tent to rob give the definition of the offense

in substantially the terms of the statute. no

particular definition of assault. (or further

description ot.robbery, is necessary. State

v. Atkins [Iowa] 97 N. W. 996.

24. Where prosecutor's evidence shows un

mistakable robbery. and defendant denies

all guilt. errors in the instructions relating

to larceny are immaterial. People v. Stevens,

141 Cal. 488, 75 Pac. 62.

%. instructions must not assume the own

The distinction between an agency and a sale depends on the power of

the party receiving to take title to himself." The presence or absence of an

ership of the property and the owner's non

consent where not proved, but only when un

der the evidence there can be no controversy

on those questions. Bradshaw v. State [Tex.

Cr. App.] 70 S. W. 215.

28. Punishment for attempt to rob. Peo

ple v. Burns, 138 Cal. 159, 70 Pac. 1087, 60

L. R. A. 270.

27. State V. Brai'tord. 121 Iowa, 115, 96 N.

W. 710. i

28. Buftum v. Descher [Neb.] 96 N. W. 352.

Where a father, whose son was engaged

with others in working a. mine. agreed to

back his son for his share of price and ex

penses, his sending provisions to his son

was not a sale to the others. Snow v. Mas

tic. 138 Cal. xix. 71 Pac. 165. Conditional

sale. see post. § 14.

20. If the transferee, on delivery, acquires

absolute dominion. with right 01' disposal and

becomes bound for payment. it is a sale and

title passes. Bufl’um v. Descher [Neb.] 96 N.
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obligation to return the identical article received” or of an agreement to buy or

merely to do work on a chattel31 determines it to be a sale or a bailment.

may exist though the bailee may be entitled to a share of the proceeds.32

signment for sale by the party receiving ma)r amount to a mere bailmcnt.”

Bailment

A cou

A so

called lease, merely to give the seller a lien for the price, will not change the con

tract from a sale.“

ferret .35

On a sale the general property in the article must be trans

The transferee as collateral of a bill of lading is not a party to the

sale.36 To constitute a bill of sale, absolute on its face, a mortgage, the intention

in execution, must have been the giving of security."

w. 352. Contract for ale of goods with se

cret agreement that title shall not pass un

til payment, held sale absolute and not

agency. In re Carpenter, 125 Fed. 831. An

agreement by a manufacturer to furnish en

gines at certain terms for a. certain period

and to refer all inquiries for engines from

a. certain territory to the other party was

not a contract of agency, but gave the lat

ter the right to purchase at the terms with

in such territory. Russell & Co. v. McSweg

an, 84 N. Y. Supp. 614. Where wagons were

ordered on conditional sale and the seller

changed its terms to consignment on com

mission and shipped the wagons with a

bill of sale showing a sale to the purchaser

and reciting discounts, though stating that

it was a. commission contract, there was an

absolute sale. A. A. Cooper Wagon & Bug

gy Co. v, Bailey & G. Estate. 98 Mo. App.

648, 73 S. W. 724. Construction of particular

contract as absolute sale and not for deliv

ery to sell on commission. Sutton v. Baker

[Minn.] 97 N. XV. 420.

30. Particular contract as bailment with

right to purchase and not a sale. Donnelly

v. Mitchell, 119 Iowa, 432, 93 N. YV. 369.

If the identical article is to be restored in

the same or altered form. the contract is a

hailment; if there is no obligation for such

return and the receiver may return another

article of equal value or the money value,

it is a sale. Singer Mfg. Co. v. Ellington,

103 111. App. 517; Scott M. & 8. Co. v. Shultz.

67 Kan. 605, 73 I’ac. 903. “'here a contract

in partldo in New Mexico provided that dou

ble the number of cattle should be returned

at the end of five years. title to the cattle

received, passed: in this case the contract

necessarily excluded return of the identical

cattle. (lenoliia Aragon De Jaramillo v. U.

S.. 37 Ct. Cl. 208, 243. An instrument read

ing “Rec'd of S. 408 bu. of wheat, to be

paid for at market price on demand." will

he construct] as a sale not a bailment. IIag-ey

v. Schroeder, 30 1nd. App. 151, 65 N. E. 508.

Where it was agreed that mining personalty

should be returned in kind or value accord

ing to an invoice made. the contract was,

in nature, a sale and title passed. Scott M.

& S. Co. v. Shultz, 67 Kan. 605, 73 I’ac. 903.

Delivery of a piano under a written agree

ment for a definite term at a fixed rental,

payable in instalments on days certain. ter

minablc at any time by the party delivering.

with provisions that after full payment to a

certain amount title should pass to the hold

er. that he should give up the piano on

demand. and that payments should be for

rent and not for purchase, is a bailment, not

a conditional sale. Painter v. Snyder, 22 Pa.

Super. t‘t. 603.

3!. Sutllciency of evidence to show a con

tract reluting to street curbing to be one of

employment only and not a sale. Ulmcr v.

McDonnell, 11 N. I). 391, 92 N. W. 482.

32. An agrtvement by which one was to

cut ties from timber of another, profits to be

divided on sale by the latter, gave the first

no title to the tics, so that he could not sell

the ties, and by delivery of the bill of lading

convey title to an innocent purchaser as

against the other. Padgett v. Ford, 117 Ga.

508.

83. It the person receiving goods is to

sell them and account to the sender, title does

not pass and the transaction is a mere bail

ment. li‘urst Bros. v. Commercial Bank, 117

Ga. 472. An agreement to receive goods and

handle them on account of the owner settling

at certain intervals is not a sale, but a mere

consignment for sale, though the settlements

were not made according to the agreement.

Fleet v. Hertz, 201 Ill. 594, 66 N. E. 858.

Ii.’ after the time limit for delivery of lum

ber, the buyers receive part of it under an

agreement to hold and sell to best advan

tage for the owner, to be paid for when sold,

they are not liable for the price unless it is

shown to have been sold. Heidelbaugh v.

Cranston [Del.] 66 Atl. 367.

Hold a sale: A debtor delivered to his

surety a field of beans to be used in pay

ment of the debt. Evidence that the credit

or said he would take the beans in payment

of his debt. and it' there was a balance turn

it over to the surety, held to show a s-ile.

Cunningham v. O'Connor [Mich.] 99 N, \V.

25.

34. Singer Mfg. Co. V. Ellington, 103 Ill.

App. 517.

35. More transfer of possession of a. chat

tel or a. contract for that purpose is not a

sale. Still v. Cannon [Okl.] 75 Pac. 284.

A contract for possession of sheep for a

certain term at a certain yearly rental. the

party receiving them to keep the old stock

good, is a lease. not a sale. Turnbow v

Beckstead, 25 Utah. 468. 71 Pac. 10'32. \Vhera

a certain amount per month was paid for use

of a wagon under an agreen'icnt with the

owner that he would sell after a certain

amount was paid, the lessee cannot recover

instalments paid as purchase money, such

payments being rent. Stearns v. Drake, 24

R. I. 272.

30. “'here the seller consigned goods to

the buyer. drew a draft for the amount due.

and negotiated it with the bill of hiding at

tached to a bank, which delivered the goods

and the bill and collected from the buyer.

the bank was not substituted for the buyer

as a party to the sale, so that it might sue

for breach oi.I warranty. German-American

Sav. Bank v. Craig [Neb.] 96 N. X". 1023.

37. Long v. State [Fla] 32 So. 870. A

hill of sale prOVitlf‘d that. on payment of

the vendor's debts from the income or sol-
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§2.
Contract requisites of a salc.-—Sales are subject to the general rules

for formation of contracts respecting parties,38 fraud,” and sales by or to agents!0

There must be mutuality of assent or as sometimes put an oiler and acceptance}1

whence an offer may be recalled before acceptance}2 even though it stipulates

the contrary.‘8 An option must be supported by a consideration.“ Delay is

of the property, title to the remainder would

revest in the vendor. Held, :1 mortgage

Haynes v. Hobbs [Mich.] 98 N. W. 978.

38. Competency of parties. Warner v.

\Varner, 30 Ind. App. 578. 66 N. E. 760.

\Vho are parties: That a receipt for part

payment was given to the buyer‘s agent or

that it was signed by the seller's agent will

not constitute such agents the contracting

parties; the parties proposing and accepting

are the contracting parties. Jones v. VVat

ties [Neb.] 92 N. TV, 765. Purchase of a

horse by several persons. each to pay a cer

tain part of the price for a share in owner

ship. in good faith, is valid and binds each

purchaser to the amount of his subscription.

Vaiade v. Masson [Mich.] 97 N. W. 69.

YVhere mortgaged cordwood was purchas

ed and notes made directly to the mort

gagee. it was held a question for the jury

to determine who was the seller in order to

set-off. First Nat. Bank v. Stringer [Mich.]

95 N. W. 712.

39. Warner v. Warner. 30 Ind. App. 578,

66 N. E. 760. Fraud as a defense in an ac

tion for the price of optical goods cannot

be based on statements that the goods had

qualities known to be contrary to natural

laws. H. Hirschberg Optical Co. v. Michael

son [Neb.] 95 N. \V. 461. That a. horse was

ill at the time of'. or after, delivery and giv

ing of a check for its value. is insufficient

to show fraud. Citizens' State Bank v.

Cowles. 89 App. Div. [N. Y.] 281. In ab

sence of inquiry, omission to mention a debt

of the corporation is not fraudulent conceal

ment of facts in selling stock, so as to con

stitute a defense in an action for the price.

Furber v. Fogler, 97 Me. 585. The seller of

bank stock is not liable in deceit for failure

to disclose the insolvent condition of the

bank where he had no connection therewith

and no actual knowledge of it. Kirtley’s

.\dm'x v. Shinkle. 24 Ky. L. R. 608, 69 S. W.

723. Fraudulent statements of the seller as

to latent defects and concealment, made to

divert the buyer's attention and to defraud

him, are fraudulent misrepresentations for

which the buyer may have relief. Burnett

v. Hensley, 118 Iowa. 575. 92 N. \V. 678.

Evidence held not to show that a purchaser

of a stock of goods was persuaded by the

seller to bedome intoxicated and then pur

chase at an exorbitant price. Fletcher v.

\Yhitlow, Lake & Co. [Ark] 79 S, W. 773.

That the buyer ls insolvent and unable to

pay for goods does not conclusively show

that he never intended to pay so as to avoid

the sale for fraud. Stein v. Hill [Mo. App.]

71 S. W. 1107. False statements to one sell

ing personalty on credit to a corporation as

to its solvency avoid the sale. though the

person making them believed the debt would

be paid. Fitchard v. Doheny, 86 N. Y. Supp.

964; Pier Bros. v. Doheny, 86 N. Y. Supp.

971. The purchaser is not bound to inform

the seller of his insolvency, no inquiry be

ing made, so as to avoid fraud as vitiating

the sale. Stein v. Hill [Mo App.] 71 S. \V.

1107. That the vendor made an investiga

tion, on his own account. into solvency of

the purchaser will not prevent his recovery

for fraud of the purchaser inducing credit.

Light v. Jacobs. 183 Mass. 206, 66 N. E. 799.

A contention that defendant committed a

fraud in purchasing goods cannot be sus

tained. it appearing that the goods were

purchased with the object of compelling

plaintiff to credit the amount on defendant‘s

claim of damages for breach of contract.

To show fraud of purchaser in not intending

to pay for them. Royal R. & E. Co. v.

Gregory Grocer Co., 90 Mo. App. 53.

Mere expressions of opinion by the seller

as to condition of goods sold cannot be

urged as fraud in an action for the price,

especially where the purchaser had oppor

tunity to inspect the goods and offered to

purchase without regard to defects, which

oiTer the seller accepted. Vmirey Pottery

(‘0. v. H. E. Horne Co.. 117 Wis. 1, 93 N. W.

823.

40. Authority of agent in making sales,

see Agency, 1 Curr. Law. p. 43.

A seller may recover for subsequent sales

to an agent where he had authority to make

prior sales and no notice was given of ter

mination of such authority; but one never

'U'l agent of another cannot bind him. Wat

ers-Pierce Oil Co. v. Jackson Junior Zinc

Co., 98 Mo. App. 324. 73 S. W. 272.

A sale slgned “B. & Cm, Sales Agents"

and “N. Co. by T.." and partly performed by

the latter, is made. by such company. A. B.

Farquhnr Co. v. New River Mineral Co., 87

App. Div. [N. Y.] 329.

Personal liability of agent failing to dis

close agency. see Agency. 1 Curr. Law, p. 43.

41. Necessity: Consent of both parties is

necessary, though as to either it may be in

ferred from facts and circumstances. Cur

tiss v. McCune [Neb.] 94 N. W. 984. At:

ceptance is necessary to an executory sale

made on order. Vy'ilson v. Belles, 22 Pa.

Super. Ct. 477.

That the seller of goods is liable to his

agent for commissions whether the sale

is accepted or not does not make him liable

to the buyer before acceptance in absence

of a showing of his knowledge to that ef

fect. Cary v. Appo, 84 N. Y. Supp. 569.

42. Cancellation of an order for future

delivery before acceptance by the manufac

turer prevents any contract of sale. E. Be

ment & Sons v, Rockwell, 86 N. Y. Supp.

876. A mere promise to buy is unilateral and

may be withdrawn before it is acted upon.

Alderman v. New Departure Bell Co.. 75

Conn. 519. An order for a machine, sub

ject to acceptance of the manufacturer, may

be countermanded by the giver before ac

ceptance. Durkee v. Schultz [Iowa] 98 N.

W. 149.

43. A contract for an instalment purchase

of books, providing against countermand. is

a mere order revocable at any time before

acceptance, being unilateral and without con

sideration and not enforceable after revoca

tion. Cary v. Apr"). 84 N. Y. Suon. 569. \Vhef‘e

an order for goods was countermanrled be
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none.“ The acceptance must be without condition,“ within the time limited,"

or extensions thereof,“ on the terms ofiered,“ and by authority if done through an

agent.” If it vary them, it in turn becomes an offer,“ and a different contract if

any results.“2 But acceptance need not exclude the parties from supplemental con

tracts.“

mistake“ or uncertainty.“

fore acceptance, a provision in the order

against countermand is without considera

tion. Haliwood Cash Register Co. v. Finne

gan, 84 N. Y. Supp. 154; Cary v. Appo, 84

N. Y. Supp. 569.

If on a consideration and showing equity

an option may be specifically enforced. Tid

ball v. Challburg [Neb.] 93 N. W. 6'19.

44- Tidball v. Chaliburg [Neb.] 93 N. W.

679.

45. Baltimore & L. R. Co. v. Steel Rail

Supply Co. [C. C. A.] 123 Fed. 655.

48. Suiiiclency of unconditional accept

ance of offer to sell cotton so as to complete

contract and support action by the seller for

breach. China. & J. Trading Co. v. Davis

[C. C. A.] 119 Fed. 688. Statement in an or

der for goods that the first payment may be

made to the agent securing the order does

not amount to acceptance of the order where

no payment was made and the identity of the

agent to receive payment does not appear.

Cary v. Appo. 84 N. Y. Supp. 569.

41. An option to close on a certain day

includes that day. U. B. Blalock & Co. v.

Clark & Bro. [N. C.] 45 S. E. 642. Con

struction of contract to furnish piling to

railroad company as giving the company an

option to purchase at any time during the

year. Reed v. lil. Cent. R. Co., 25 Ky. L. R.

389, 75 S. W. 200. If. under a contract to

deliver 200 or 300 tons of pig iron. the pur

chaser may require the larger amount with

in a certain time, his right is lost if not so

exercised. A. B. Farquhar Co. v. New River

Mineral Co.. 40 Misc. [N. Y.] 404.

48. An option to buy n larger amount than

was furnished, limited to a certain time. is

not extended by delay of the seller in the

first delivery. A. B. Farquhar Co. v. New

River Mineral Co., 40 Misc. [N. Y.] 404.

49. Addition of terms to an offer of sale

materially modifies the offer. operates as a

rejection. and amount to a new proposal

to be accepted before completion of a con

tract. Stock v. Towie, 97 Me. 408. Where

owners of ice accept an offer of another to

sell as their agent, his subsequent acceptance

of their offer to sell as a purchaser in his

own right is not responsive. and no contract

is made. Rogers v. French [Iowa] 96 N. W.

767. An offer to sell ice not specifying time

of payment is presumed to be for cash on

delivery so that an acceptance fixing later

time for payment is not unconditional and

will not effect a contract. Id.

50. Signature of a salesman to a. contract

of purchase is not acceptance by his principal

where he makes a reduction in price and his

authority so to do is not shown. Cary v.

Appo. 84 N. Y. Supp. 569. Unconditional ac

ceptance by telegraph of an offer for sale

of goods at a certain price binds the send

er, though the telegraph company makes a

mistake as to the price. Postal Tel. Cable

Co. v. Akron Cereal Co.. 23 Ohio Circ. R. 516.

51. An offer to sell imposes no obligation

without an acceptance. and an acceptance

The minds must have met as to all the terms of the contract free from

There must be mutual obligations to sell“ and to

varying the terms of the offer is insufficient

amounting to a. new offer which must be ac

cepted before liability results. Kileen v.

Kennedy [Minn.] 97 N. W. 126. Where an

otter of purchase was rejected by the seller

and the latter's counter offer was accepted

by the buyer with directions to deliver. with

which the seller never complied, there was

no contract of sale. Johnson v. Corbett, 95

Md. 746.

52. An offer of modification or condition

to a proposal for sale is a rejection. and

acceptance of the modification concludes the

contract making the modification :1 part of

the contract. Sloan v. Wolf Co. [C. C. A.]

124 Fed. 196.

58. \Vhere a. written proposition of offer

by a eontracter detailed alternate provisions

for machinery in a city water plant and was

incorporated in a contract with the city.

there was an acceptance of the offer by the

city. though supplemental contracts were

made which did not affect the subject-mat

ter of the original. City of Rockford v.

Mead. 207 Ill. 423. 69 N. E. 756.

54. Mistake in the consignee will prevent

the sale. Newberry v. Norfolk & S. R. Co.,

133 N. C. 45. Mistake as to the amount or’

goods is fatal. Singer v. Grand Rapids

Match Co., 117 Ga. 86. That the purchaser

of goods by order signed the wrong order

by mistake. where he afterward without

regard to the mistake receives and accepts

the goods. will not relieve him for liability

for the price. Strickland v. Puriin & 0. Co.,

118 Ga. 213. That the purchaser is mis

taken in the kind of root for drug purposes

when samples are submitted by the seller

will not prevent recovery of the price where

no fraud was practiced. Meyer Bros. Drug

Co. v. Puckett [Ala.] 35 So. 1019.

55. Certainty of terms as to time of deliv

ery of goods to show that the minds of the

parties met as to such terms. Equitable Mfg.

Co. v. Allen [Vt.] 56 Atl. 87. Construction

of negotiations for sale as showing that

minds of parties did not meet as to terms for

sale of canned corn. Rider v. Wood [Ala]

35 So. 46. Where a purchaser directed entry

of his order [or goods “specifications to fol

low." but never sent specifications, there was

no contract. A conversation between agents

of the parties in which the buyer's agent

said specifications would be sent or settle

for failure to do so will not supplement the

alleged contract. but is merely evidence of a

breach. Wheeling B. & I. Co. v. Evans. 97

Md. 305. An offer and acceptance by mail

is not ineffectual to create a contract be

cause no time for delivery was specified.

where the seller stated the time when he

would be ready to deliver and the buyer

stated when he was willing to receive. Nel

son v. liirsch & Sons' 1. & R. Co., 103 Mo.

App. 498, 7? S. W. 590.

M. A clause providing that "on delivery

and acceptance" of goods payment would

be made. did not give the purchaser the ar
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buy" on terms capable of ascertainment,“a and respecting a definable property and

quantity of it," but not necessarily to buy or sell a fixed predetermined quantity.“0

The sale must not be wagering“l or offensive to public policy,“ or statutory regu

lations concerning sales of the particular commodity."

That custom may enter the terms of a sale it must be general, uniform and

notorious," and the parties must know of it.“ It cannot change plain terms of

the sale.“

The vendor must have title to the subject-matter."

A bill of sale need not be recorded."

The sale must comply with the statute of frauds,” which has been discursiver

hitrary right to refuse goods of the required

quality so as to make the contract void for

want of mutuality. Lehman v. Saizgeber,

124 Fed. 479.

57. A writing signed by the seller agree

ing to sell certain goods to the buyer at a

certain place and price imports no consider

ation or promise to buy and is a mere prom

ise which may be withdrawn before it is

acted upon. Alderman v. New Departure

:ell Co.. 75 Conn. 519.

58. Indefiniteness and uncertainty of' in

strument of sale as preventing enforcement.

Howie v. Kasnowitz. 83 App. Div. [N. Y.]

295. There is no contract for sale of goods

where no definite agreement is made as to

quality. quantity or price. Losso v. Peoria

i‘ordage Co.. 116 Wis. 129. 92 N. W. 559.

59. A contract for sale of second hand

mils which had not been taken up. estimat

lng the quantity of each grade and provid

ing that all rails taken up in rebuilding the

street railways in a. city should be sold to

the purchaser at a certain price for each

grade, is not void for indefiniteness as to

the subject-matter. Nelson v. Hirsch &

Sons' 1. k R. Co.. 102 Mo. App, 498. 77 S. W.

500.

60. A contract of sale is void for want of

consideration and mutuality, if the amount

of goods is conditioned on the will. wish or

want of one party. City of Ft. Scott v. Eads

ltrokerage Co. [C. C. A.] 117 Fed. 51. A

contract to furnish an article necessary to

iniSlileSS of the second party in such quanti

ties as shall be consumed during a specified

time is mutual and valid. A. Klipstein & Co.

v. Allen, 123 Fed. 992. A contract made by

one with an established business. the char

acter and extent of which is known to the

other party. to take as much of certain

goods as he used in a year is not lacking in

mutuality. Excelsior Wrapper Co. v. Mes

singer. 116 “'is. 549. 93 N. W. 459.

61. Sale of cotton for future delivery

under Code S. C. 1902. M 2310, 2311. James

H. Parker & Co. V. Moore. 125 Fed. 807. See

further. Gambling Contracts. An agreement

stipulating sale of all oranges produced by

the seller's trees in certain years is not an

aleatory contract. Losecco v. Gregory, 108

La. 648.

62. A contract to buy goods on condition

that similar goods should not be sold to

another dealer in the same town is not, it

seems. against public policy. Arons v. Kopf,

21,Pa. Super. Ct. 123. A misrepresentation

whereby a purchaser bought a preparation of

zinc for white lead does not make the sale

absolutely void as agnint public policy.

since performance cannot be S'ild to tend to

injure the public. Pike's Peak Paint Co. v.

Masury & Son [0010. App.] 74 Pac. 796.

68. Compliance with law regulating sale

of fertilizer requiring labels on bags. to en

able seller to recover purchase price. B. F.

Beard & Co. v. Goodman, 25 Ky. L. R. 1566.

78 S. W. 191.

M. Johnston v. Parrott. 92 Mo. App. 199.

A contract being silent as to the place of

weighing goods. a uniform trade custom in

this regard may be shown. Gehi v. Milwau

kee Produce Co.. 116 Wis. 263. 93 N. W. 26.

65. Consumers‘ Ice Co. v. Jennings. 100

Va. 719. Where the purchaser accepted lin

seed oil for a period of 15 years and paid for

it at a certain measurement, with knowledge

of a. custom among manufacturers to sell at

that measure. he cannot recover for over—

payment because of short weight or have

the remainder to be furnished under the

contract delivered at larger measure. Heath

& M. Mfg. Co. v. Nat. Linseed Oil Co.. 197 Ill.

632, 64 N. E. 732.

06. Samuel M. Lawder 8: Sons Co. v. Al

bert Mackie Grocery Co.. 97 Md. 1.

67. Mensinger v. Steiner-Medinger Co.

[Neb.] 94 N. \V. 633.

68. Stuart v. Mitchum, 185 Ala. 546.

post, i 14.

60. Under the statute of frauds. a delivery

and receipt of goods must show intention of

the parties to vest possession in the vendee

discharged of all lien for the price, and ac

ceptance must be as of the goods purchased.

assent of the parties to the agreement being

See

insufficient [Gem St. 1902. § 1090]. Devine

v. Warner [Conn.] 56 Atl. 562.

Sales which must be in writing: Agree

ment for purchase of standing timber. Ki

leen v. Kennedy [Minn.] 97 N. W. 126. Oral

agreement for sale of corporate stock by

brokers for future delivery, without note.

memorandum, part payment, or delivery

actual or constructive. Nichols v. Clark. 40

Misc. [N. Y.] 107. Purchase of an undivided

half interest in a machine for more than

$50, possession remaining in the owner of

the remainder [Rev. St. 1898, i 2308]. Gerndt

v. Conradt. 117 Wis. 15. 93 N. W. 804. A

verbal contract to buy a claim against a

third person for $845 on condition that it be

reduced to judgment to be assigned by the

seller is within 2 Gen. St. p. 1603, providing

that sales of goods. etc.. of $30 or more must

be in writing. French v. Schnonmaker [N.

J'. Law] 54 At]. 225. Oral contract for sale

of goods above $50 in value, the goods re

maining in possession and control of the

vendor pending determination of price [Civ.

Code. § 2693. par. 71. Brunswick Grocery Co.

v. Lamar. 116 Ga. 1.

Sales not within statute: The oral promise

of a third person to complete payment of

goods sold on instalments on consideration

of transfer to him is not within the statute
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treated in a previous article.’0 To be valid under the statute, a sale need not be

expressed in a single instrument," but the several writings relied on must be so

connected by mutual reference as to make the contract clear without aid of ex

trinsic evidence of connection." Past performance" by delivery“ or part pay

ment" serves in lieu of a writing. Delivery to satisfy the statute implies a cor

responding receipt." It is not necessary to validity if there is a writing." N0

actual change of custody is required,“ except to avoid the inference of a fraudulent

conveyance."

The sufficiency of evidence as to formation of the contract depends upon the

peculiar circumstances.“ A bill of sale, executed, acknowledged and recorded, is

of frauds. whether title is in the buyer or

seller. Berg v. Spitz, 87 App. Div. [N. Y.]

602. Where the consideration for personaity

is paid, the sale is not within the statute.

Lathrop v. Humble [Wis.] 97 N. W. 905. Con

tract which may be performed within a

year and it does not appear that it is not to

be performed and fully completed within

that time. Neal v. Parker [Md] 57 Atl. 213.

“'here duplicate orders for goods are exe

cuted and one retained by each party it is not

necessary, to satisfy the statute of frauds,

that both duplicates should show all the

terms of sale. Equitable Mfg. Co. v. Allen

[Vt.] 56 Atl. 87. An oral agreement on suf

ficient consideration for sale of an invention

pending application for a patent is valid

[Rev. St. U. 8. § 4898]. Cook v. Sterling

Elec. Co., 118 Fed. 45. Written contract for

sale of a growing crop certain in terms and

on which earnest money is paid. Glass v.

Blazer, 91 Mo. App. 564. Promise to pay for

goods furnished a third person is an original

promise on suilicient consideration. Kesler

v. Chendle [OkL] 72 Pac. 367. A contract

for purchase of matting to be manufactured

and delivered to the buyer is a contract for

work, labor and services. not within the stat

ute. Gross v. Ileckert [ll'ia] 97 N. W. 952.

Sale of an appliance which when attached

to a boiler would become a part of the fix

tures already on the premises. Underfeet

Stoker Co. v, Detroit Salt Co. [Mich.] 97 N.

W. 959. That a. bill was rendered for a mill.

sold by a purchaser of railroad ties under a

previous contract to the seller of the tics,

will not estop the purchaser of the ties from

claiming that it was in part payment on the

ties, thus taking that contract out of the

statute of frauds. Dallavo v. Richardson

[Mich.] 96 N. W. 20. Oral acceptance of a

written agreement to sell, signed by the

seller. is sufficient. Bristol v. Monte, 79 App.

Div. [N. Y.] 67.

70. Frauds, Statute of. 2 Curr. Law, p.

108.

71. The terms may be derived from let

ters to third persons connected with the

transaction. Bristol 7. Mente. 79 App. Div.

[N. Y.] 67.

72. Devine 1. Warner [Conn.] 56 Atl. 562.

78. Part performance of contract for pur

chase of feed for cattle as taking contract

out of statute of frauds. Jones v. Nat. Cot

ton Oil Co., 31 Tex. Civ. App. 420. 72 S. W.

248, Mere notice by both parties of the sale

to third persons doing business with them

and orders to vendors of the seller for trans

mission to the buyer does not show sufficient

part performance to take the sale out of the

statute. Brunswick Grocery Co. v. Lamar,

116 Ga. 1.

74- Miss. Cotton Oil CO. v. Smith [Miss]

33 So. 443. Where personalty is delivered

to the purchaser, and he appropriated it to

his own use. Badger Tel. Co. v. \Voli‘ River

'l‘cl. Co. [Wis] 97 N. W. 907. Whether de—

livery of a mill to one of the parties to a.

prior contract was a part payment taking

the sale out of the statute of frauds is a.

question for the jury in an action of re

plevin by the purchaser on evidence of the

negotiations. Dallavo v. Richardson [Mich.]

96 N. W. 20. Partial delivery of goods for

examination, followed by acceptance of all

including those received, is “acceptance and

receipt" sufficient under the statute of frauds.

Bristol v. Mente, 79 App. Div. [N. Y.] 67. Sale

of a. chose in action assigned and delivered

pursuant to the contract. though it was not

in writing [Laws 1897, p. 507, c. 417]. Green

herg v. Davidson, 89 Misc. [N. Y.] 796.

75. Part payment to an agent expressly

authorized to sell is suilicient, especially

where it is not shown that the seller was

prejudiced. Jones v. Vi’attles [Neb.] 92 N.

W. 765. Part payment on a sale of goods

need not be made when the contract is made

to take the contract out of the statute of

frauds [Comp. Laws 1897, i 9516]. Dallavo

v. Richardson [Mich.] 96 N. W. 20.

76. Not where the subject-matter was

brought. to the place of delivery but no one

was there to receive it. Shelton v. Thompson,

96 Mo. App. 327, 70 S. W. 256.

77. Warner v. Warner, 30 Ind. App. 578,

66 N. E. 760.

78- While there may be acceptance and

receipt of goods complying with the statute

of frauds without actual change of custody,

proof must be clear and must show an actual

change of relations of the parties [Gen. St.

1902. i 1090]. Devine v. Warner [Conn.] 56

Atl. 562.

70. A sale of personalty without delivery

is presumptively void only as against bona

tide purchasers, in Indiana [Burns' Rev. St.

1901. 5 6636]. ‘Warner v. W'arner, 30 Ind.

App. 578, 66 N. E. 760.

80. Sumclency of evidence to show sale.

Oliver v. Love (Mo. App.] 78 S. W. 335. To

show a sale of wheat. Potter v. Mt. Vernon

ltoller Mill Co., 101 Mo. App. 581. 73 S. \‘V.

1005. Of negotiations, and offer and accept

ance. to show contract by correspondence for

purchase of 6,000 cords of wood. Scully v.

Detroit Iron Furnace Co. [Mich.] 93 N. “X

885. Of evidence to show an agreement by

one hiring a vehicle to purchase it in case

he damaged it while using it. Brown v.

Cuozzo, 85 N. Y. Supp. 759. In action by

the purchaser for breach to show the con

tract of sale. Bristol v. Mente, 79 App. Div.

[N. Y.] 67. To show absolute sale and not

one depending on option of purchaser as to
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evidence of delivery to, and acceptance by, the purchaser, conclusive if unex

plained ;“ where it passes from debtor to creditor, it is valid between them, though

not acknowledged or recorded, possession having changed." A writing contem

poraneous with an order for goods, providing for their return if unsatisfactory, exe—

cuted by the seller’s agent in his behalf, as shown by its face, may be admitted

as evidence of the contract, though somewhat in conflict with the order."

Parol evidence is inadmissible to change a written sale complete in its terms,“

but otherwise where the contract is incomplete," or is alleged not to have been

goods he would keep. Ampel v. Seifert. Si

N. Y. Supp. 122. Introduction of a bill of

sale describing property referred to in r.

bill of items attached and made a part

thereof carries the attached inventory into

the evidence and binds the purchaser who has

signed it. Knoche v. Perry, 90 Mo. App.

483.

81. Knoche v. Perry, 90 Mo. App. 483.

82. Heisch v. Bell [N. M.] 70 Pac. 572.

88. Eastern-Mfg. Co. v. Brenk [Tex. Civ.

App.] 73 S. W. 538.

84. Atwnter v. Ori'ord Copper Co., 85 N. Y.

Supp. 426; Succession of Welsh, 171 La. 801:

Oil Creek G. Min. Co. v. Fairbanks, M. £

Co. [0010. App.] 74 Fee. 543; Withers v.

Moore [CaL] 71 Fee. 697; McCall Co. v. Jen—

nings, 26 Utah. 459, 73 Pac. 639; Consumers'

ice Co. v. Jennings, 100 Va. 719; Bullard v.

Brewer, 118 Ga. 918; Plano Mfg. Co. v. Eicli

[Iowa] 97 N. W. 1106. Where contract must

be in writing under statute of frauds [Rev

St. 1898, § 2308]. Saveland v. Western Wis.

R. Co., 118 Wis. 267, 95 N. W. 130. Inad

mlssible to vary contract as to rescission

and return of chattel. McCormick Harvest

ing Mach. Co. v. Mackey. 100 Mo. App. 400.

74 S. W. 388. Of warranties by agent of seller

outside written contract inadmissible. Mc

Cormick Harvesting Mach. Co. v. Allison, 116

Ga. “5. Evidence of a custom to give re

duction of duty on foreign coal to purchaser

inadmissible to vary written sale. With

ers v. Moore. 140 Cal. 591. 74 Pac. 159. Writ

ten contrnct for sole of tomatoes giving full

terms as to liability for damages for failure

to furnish them. Newell v. New Holstein

Canning Co. [Wis.] 97 N. W. 487. Express

or implied warranties cannot be imported in

to a written sale by proof of prior oral con

versation. Telluride Power Transmission Co.

v. Crane Co., 103 Ill. App. 647. A state

ment in a memorandum of a sale that money

given the seller was a payment is binding

and it cannot be shown that it was a forfeit.

Cousins v. Bowling, 100 Mo. App. 452. 74 S.

W. 168. Where an unqualified written order

for goods is given. evidence of a verbal

agreement that the purchaser should be lin

ble for only the amount resold varies the

written instrument. Grabi'elder v. Vos

burgh, 85 N. Y. Supp. 633. Where the writ

ten sale provides that shipment should be

made at the seller's earliest convenience and

that no agreement outside the writing should

bind the parties, parol evidence that the or

der was conditional on delivery at a certain

time cannot be heard. Hess v. Liebmann, 84

N. Y. Supp. 178. In an action for price of

gonds bought for use of another than the

purchaser. the latter cannot show that pay

ment was to depend on acceptance of the

third person. where the written after and

acceptance show no such condition. Wheel

"- C, & E, Co. \'. R. G. Pncknrd Co.. 93 .\pp.

r)iv. [N. Y.] 288. Parol evidence of a con

cmporaneous agreement that title should

"iss inadmissible in an action to recover

-imttel sold at conditional sale. Forbes v.

thylor [Ala.] 35 So. 855. Where a contract

~f sale is made in writing by an agent of

‘he vendor duly authorized. evidence of prior

'onversntions are inadmissible to show that

'he sale absolute on its face was, in fact,

\onditional. Bass Dry Goods Co. v. Granite

\‘ity Mfg. Co. [Ga] 46 S. E. 980. Evidence as to

vustom of receiving and mailing notices of

acceptances of contracts for purchase of ma

-hinery is inadmissible in an action for the

"rice of machinery on a written contract.

llowagiac Mfg. Co. v. Watson [Minn] 95 N.

\\'. 884.

Notwithstanding a stipulation against

modifications by agent, it may be shown

that the agent made a later and wholly dis

tinct parol agreement. Geiser Mfg. Co. v.

Yost, 90 Minn. 47, 95 N. W. 584.

85. “’here an order in writing for an en

'rine does not purport to contain the contract

it sale, warranty may be shown by parol.

Puget Sound I. & 8. Works v. Clemmons. 3?.

‘.\'nsh. 36, 72 Pac. 465. Where letters he

-.ween parties to an alleged contract show on

‘heir face that they did not constitute a

contract, oral evidence is admissible to show

‘1 sale. Courtney v. Wm. Knabe & Co. Mfg.

Co., 97 Md. 499. It may be shown in ex

plaining a written contract in an action for

goods sold and delivered that a certain trade

custom exists among dealers in such goods

in that locality. Rastetter v. Reynolds, 160

Ind. 133, 66 N. E. 612. Sufficiency of evi

dence to show that written agreement for

sale of engine did not contain the whole

contract between the parties. Huber Mfg.

Co. v. Hunter, 99 Mo. App. 46, 72 S. W. 484.

Where a written memorandum was not made

part of a conditional sale and not lgned by

the parties. parol evidence may be given to

explain or contradict it. Smith v. Williams,

85 N. Y. Supp. 506. Contract for sale of old

iron in which the seller stipulated “to keep

whatever I want of the iron." N. Y. House

XVrecking Co. v. O'Rourke, 86 N. Y. Supp.

1116. An oral agreement for sale of machin

ery was not prohibited by a provision in a

written contract against oral modification

where such written contract was never ac

cepted. Dowagiac Mfg. Co. v. Watson

[Minn] 95 N. W. 884. Where a note for con

ditional sale of a horse does not describe the

horse. the conditional sale and the identity

of the animal may be shown, in replevin, by

other evidence. Young v. Salley [Miss] 35

So. 571. Where written sale of oil is silent

as to the capacity of cars in which it was to

be delivered, parol evidence may be given to

show an oral agreement as to such cars:

letters between the parties dealing with the

have are admissible. Sherman O. & C. Co. V.
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embodied in the writing," or the writing lost," or where it tends to show that a

sale was never made.” Thus a bill of sale of personalty, absolute on its face, may

be shown by parol to be a chattel mortgage."

§ 3. Modification and mutual rescission.°°—By mutual"1 agreement“2 a sale

may be modified or rescinded but an agreement between several purchasers does

not modify the sale.” A buyer’s assignment of a sale of materials to be furnished

is a surrender of its buying rights, which cannot be restored by reassignment after

the seller has refused to consent to the assignment.“ If after a breach the parties

agree on new terms the original contract is supplanted,“ but an agreement de

Dallas 0. t R. Co. [Tex. Civ. App.] 77 S. W.

961. Where a deed for realty which had been

sold with personalty expressed the whole

consideration as applying to the land. in an

action of replevin for the personalty, the

buyer may show that the consideration was

so expressed by parol evidence, where the

seller admitted that the personalty went

with the land. Lathrop v. Humble [Wis.]

97 N. W. 905. Where a contract of sale was

indefinite as to the manner in which goods

sold should be loaded on cars, parol evidence

may be given to show the manner intended

as illustrated by former loadings. Oliver

v. 0r. Sugar Co., 42 Or. 276, 70 Fee. 902. Oral

testimony ls admissible to show that there

was no acceptance on the terms proposed

and no delivery of the goods ordered on a

general denial of the petition alleging ac

ceptance and delivery in an action for the

price, as showing that the contract was whol

ly different from that alleged in the peti

tion, Humphrey v. 'l‘imken Carriage Co.

[Okl.] 75 Pac. 528. Where a written sale of

t‘ruit provided for payment by sight drai't

with bill of lading attached, parol evidence

may be given of a later agreement that the

draft was to be drawn on a bank at a certain

place. Town v. Jepson [Mich.] 95 N. W.

742.

86. Where the defense in an action for the

price of a machine was that it was sold un

der an independent oral contract by local

agents who claimed to own it. the provision

in the written order sent plaintifl that its

terms should not be varied by agents. has

no force, oral evidence being admissible to

show the contract as pleaded. Geiser Mfg.

Co, v. Yost [Mlnn.] 95 N. W. 584.

87. Where a letter relating to rescission

of an order for goods is lost. parol evidence

of its contents is admissible. Conkling v.

Nicholas [Mich.] 95 N. W. 745.

88. An instrument signed by two parties.

reciting that one sold property to the other.

is not conclusive evidence of a sale, where

extrinsic evidence shows title at the time

to have been in the alleged purchaser. Men

singer v. Steiner-Medinger Co. [Neb.] 94 N.

\V, 633. in an action on a contract for sale

or a machine. which contract was delivered

to the seller's agent, parol evidence is ad

missible to show that it was to be held by the

agent, and not to be delivered to the seller

until further orders, as it shOWs merely that

too contract never became in force. Mc

Cormick Harvesting Mach. Co. v. Morlnn, 121

iowa, 451, 96 N. \V. 978. In a suit for the

price of goods purchased by the buyer’s 31

lcged agent, where the seller introduced a

bill of sale made by the agent to the al

leged purchaser in which the agency was

recited, though the action was at law, the

purchaser could prove by parol that the

bill of sale was intended as a mortgage. be

cause it was introduced only for a collateral

purpose and the controversy was not be

tween the parties to it. Pac. Biscuit Co. v.

Dugger, 42 Or. 513, 70 Pac. 523.

SD. Miller v. Campbell Commission Co.

[Okl.] 74 Pac. 607.

90. Rescission by either party on his own

account. see post, 95 10A, 11A.

91. Failure to reply to a proposal for can

cellation o! a contract of sale for five weeks

is not an acceptance. Baltimore & L. R. Co.

v. Steel Rail Supply CO. [C. C. A.] 123 Fed.

655. A sale of goods in ease for future de

livery is not cancelled by notice of cancelin

tion by the purchaser to which the seller

did not accede, the goods to be delivered be

ing in case. J. P. Gentry Co. v. Margolius &

Co., 110 Tenn. 669, 75 S. W. 959.

92. Snlllclency of evidence to show modl

flcatlon of sale of fruit so as to allow storage.

.1'. K, Armsby Co. v. Blum, 137 Cal. 552, 70

Pac. 669. Six months' time provided in an

option clause of a sale was held extended by

the purchaser's asking the buyer to add the

time during which the purchaser's plant

was closed, to which the seller assented.

A. B. Farquhar Co. v. New River Mineral

Co., 87 App, Div. [N. Y.] 829.

Sufficiency of evidence in action for price

of goods to show rescission of the sale by

mutual agreement. H. Hirschberg Optical

Co. v. Mlchaelson [Neb.] 95 N. \‘i'. 461. A

compromise agreement for sale of machin

ery requiring payments in cash and by note

and the furnishing of new parts by the seller.

and settlement of all accounts between the

parties. is based on a snfllcient conslderatlon.

New Haven Mfg. Co. v. New Haven P. 8: B.

CO. [Conn.] 55 Atl. 604.

Mere notice, without cause or default of

the other party, will not rescind an exec-m

tory sale absolute, the terms of which

are valid and complete. Backes v. Black

[Neb.] 97 N. W. 821. Neither a coun

termnnd of an order for shipment nor no

tlt-e by the purchaser that he will not re

ceive the goods will amount to rescission

of a written sale oi‘ gonds. Okl. Vinegar Co.

v. Carter, 116 Ga. 140. 59 L. R. A. 122.

98. Where purchaser of on animal merely

created a tenancy in common in the purchas

ers, a later partnership for its management

did not change the character of the con

tract or their liability thereon. Valade v.

Masson [Mich.] 97 N. W. 59.

0|. Gardiner Campbell Co. v. Iroquois

Iron Co. [C. C. A.] 127 Fed. 648.

95. Where on receipt of goods bought,

the purchaser notified the seller of defects

and offered to take the goods at a less price

without regard to defects, which offer the

seller accepted, the original contract was dis

placed by one without warranty. Vodrey
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signed merely to protect perishable goods reserving all rights has no such effect.”

Immaterial alterations," or alteration by a third person“ will not afiect the sale.

§ 4. General rules of interpretation and construction—The same general

rules apply as in other contracts," hence no attempt has been made in this section

to present an exhaustive collection of cases. The peculiar applications of these

rules will be found in subsequent sections.

A written sale relied on by both parties will be binding on them in all its

terms.1 Written will prevail over printed words.’ A construction by parties will

be adopted by the court.‘ A contract of sale sent to the purchaser in another state

and there signed by him is consummated thereby and is governed by the laws of

that state.‘ If no price is fixed on goods the market price prevailing at time and

place of delivery controls; if no market price exists at such place, then such price

at the nearest place having a market price plus or minus the difference in cost of

delivery.“

§ 5. Property sold. Amount, kind, nonexistence and failure of consideration.

—A thing not mature° or one to exist in future1 may be sold. There is not a fail

ure of consideration where the buyer has merely mistaken the value or sufiered de

preciation,‘ or has obtained or keeps something of substantial value.“

Destruction of the particular property sold will discharge the seller,1° or im

possibilityu of supplying it, especially when so stipulated.

Where the seller is unable to deliver the identical goods, delivery of others

equally good is sufficient," but delivery of inferior goods is not compliance.“ An

Pottery Co. v. Horne Co.. 117 Wis. 1. 93 N.

W. 823.

00. Where perishable goods were rejected

an agreement that the purchaser should sell

for the best price obtainable, waiving rights

of neither party. was not a. novation. Til

den v. Gordon & Co. [Vi-’ashJ 74 Pac. 1016.

M. An alteration in an order for a. ma

chine so as to make it require security for

the price was not material where the pur

chaser had already accepted the machine

and given the security. regardless of the

changed order. J. 1. Case Threshing Mach.

Co. v. Ebblghausen, 11 N. D. 466. 92 N. W.

826.

88. Wrongful alteration of terms of an

order for goods by the agent of the seller

is an act of a stranger which will not render

the contract invalid as between the parties.

Equitable Mfg. Co. v. Allen [Vt.] 56 Atl. 87.

9!). Contracts. 1 Curr. Law. p. 626.

1. Sale stipulating that rescission shall

be In “full settlement" excludes other re

covery for breach of warranty. McCormick

Harvesting Mach. Co. v. Brown [Neb.] 98 N.

W. 697.

2. Eager v. Mathewson [Nev.] 74 Fee.

404. A printed statement on an order as

to claims for defects in a machme cannot

change the requirement of “entire satisfac

tion" in the written contract of sale. Weeks

v. Robert A. Johnston Co.. 116 Wis. 105. 92

N. W. 794.

8. Where the parties construe a contract

for sale of coal to be delivered as "required"

to mean as "needed." the court will adopt

the construction. Purcell Co. v. Sage. 200 Ill.

342, 65 N. E. 723.

4. Emerson Co. v. Proctor, 97 Me. 360.

5. South Gardiner Lumber Co. v. Brad

street. 97 Me. 165.

6. Growing crop. Glass v. Blazer, 91 Mo.

App. 564.

7. Losecco v. Gregory, 108 La. 648. Sale

of contract for sale of crop of oranges (or

two years on assumption of risks by pur

chaser. Id. After delivery the purchaser is

estopped to assert that the sale was invalid

because the subject-matter was not in esse.

Logs to be cut. Ketchum v. Stetson & P.

Mill Co., 33 Wash. 92, 73 Pac. 1127.

8. That the property is not worth what

the buyer supposed it to be constitutes no

defense. Furber v, Fogler_ 97 Me. 585.

9. Cannot urge want of consideration be

cause machine is valueless where defendant

has not returned or offered to return it.

Mnssillon E. & T. Co. v. Schlrmer [Iowa] 93

N. W. 599.

That a purchaser of goods and. the right

to sell them in certain territory made sev

eral sales will not estop him from showing

their worthlessness. Live Stock Remedy

Co. v. White, 90 Mo. App. 498,

10. Destruction of a mill terminates a.

contract for sale of its output for a year

with privilege of renewal by the purchaser.

though the seller rebuilds. The contract

cannot be extended to a new mill erected

on the site of the old or to its output. Blodg

ett v. Johnson [N. H.] 54 Atl. 1021.

11. Where it was agreed that delivery

might be made and damaged tobacco sep

arated afterwards. but no disposition was

made of the damaged tobacco separated from

the lot. nor any further agreement about it.

the seller could not recover for it in an

action on the contract. Jacobson v. Tallard.

116 Wis. 662, 93 N. W. 841.

12. Walker v. Taylor [Del.] 53 At]. 357.

13. A sale of brick of two kinds in specific

proportions will not require the buyer to

take other proportions, and it more of the

cheaper kind is furnished. he is entitled to

an abatement of the price. J. Shute & Sons

v. Dickson Cotton Mills, 132 N. C. 271.
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approximation of specifications has been held good where the contract contemplated

a variation.“

applies to all others.“

to how it shall be disposed does not make him a purchaser as to it."

If it be specified that there be no limit on certain kinds the limit

The buyer is not liable for excess,16 and an agreement as

On a sale of

not less than a minimum nor more than a maximum the seller has the right to

deliver the maximum if acceptance be wrongly refused.“

much there was when sale was made of the quantity as of a certain time."

It may be shown how

Re

cent eases construing particular words relating to quantity or amount,”0 kind or

quality,21 and identity of propert 3” or interest therein,23 are collected in the note.

Transition of title.“go. Meaning and effect of contract—In order to

determine whether title has passed, it is necessary to find whether the sale as

made was executed or executory or on condition precedent.“ On sale of stock by a

broker to a customer on margin, the legal title is in the latter, the brOker being

14. Where a continuing contract recog

nizes that there might be some variance in

the weight of paper sold. and provides that

the purchaser should have the benefit there

of. the seller was bound only to good faith

and to furnish paper of approximately the

specified weight. Pulitzer Pub. Co. v. Rum

ford Falls Paper Co. [C. C. A.] 121 Fed. 519.

15. I'ndcr a contract for sale of railroad

ties of white. post. and chestnut oak. provid

ing “no limit in size of post oak and chest

nut oak" the limitation of size applied only

to white. oak. Leonard v. Holland [Ky.] 79

S. W. 227.

10. “'here the seller by mistake furnishes

more goods than the contract calls for.

though warned by the purchaser not to ex

ceed the contract. the latter is not liable for

the excess. Pittsburgh Plate Glass Co. v.

McDonald, 182 Mass. 593, 66 N. E. 415.

17. An agreement that vessel was to pro

coed, the seller to do what was right and

to stand any loss. did not amount to a sale

of the excess, under the terms of the. sale for

the regular cargo. “'illiamson v. North Pac.

Lumber Co.. 42 Or. 153. 70 Pac. 38?.

18. The buyer being required to give three

weeks' notice for the extra amount if re

qulred. after receiving the lesser amount.

refused more on the claim that the materials

furnished did not comply with the contract.

Ready v. Fulton Co.. 86 App. Div. [N. Y.] 202.

19. “'here a bill of sale covers half of

ore in certain bins at a certain time it may

be shown that additional ore was afterward

placed in such bins to defeat the holder's

claim to half the ore found in the bins. Yank

v. Bordeaux [Mont.] 74 Pac. 77.

20. Construction of contract for sale of

cattle as to number to be delivered. Eager

v. Mathewson [Ney.] 74 Pae. 404.

The phrase “to be taken an ordered,” used

in a contract to furnish paper at a certain

price. was an undertaking by the purchaser

to take the quantity specified at the stated

price. Exveisior \Vrapper Co. v. Messlngcr,

116 Wis. 549. 93 N. W. 459.

A contract for sale of oil to be placed in

the buyer's tanks to contain about a certain

amount. bound the seller to delivery of that

amount not exceeding capacity of cars fur

nished. and the word "about" would not 8(

cuse him from filling the tanks to their ca

pacity. Sherman 1). & (‘. (Io. v. Dallas 0.

& R. (‘0. l'l'ex. (‘i\'. App.] 77 S. W. 961. livi

dence held to show that stone was sold ac

cording to measurement on the wagon and

not as being measured after being laid in a

wall. Martin. M. 8.: Co. v. Petty ['l‘cx. Civ.

App.] 79 S. W, 878.

21. Koch v. Bamford Bros. Silk Mfg. Co.

[N. J. Err. & App.] 55 Atl. 271. Kind and

quantity of goods included in contract.

Pittsburgh Plate Glass Co. v. Kerlin Bros. Co.

[C. C. A.] 122 Fed. 414. Contract for sale

of oil barrels as entitling purchaser to call

on seller to furnish new Instead of second

hand barrels. H. D. “'illiams Cooperage (2').

v. Seotleld [C. C. A.] 125 Fed. 916. Certain

telegrams exchanged and evidence held to

show that a sale of wheat by a reference to

same was a sale of amutty off grade wheat.

and not a sale of No. 2 wheat. Butterfield

v. Butteriield [Colo. App.] 71 Pac. 639.

\Vhere a contract for the construction

of a chattel did not require it to be like any

other. but of a particular design. a finding

was proper that plaintiff was not bound to

furnish one similar to another pointed out

to him. Braun v. Hothan. 8'! App. Div. [N.

Y.] 611.

22. Sale of lumber as showing prima facie

a sale 0! specific lumber and not a defined

quantity of lumber out of a larger mass.

State v. \Vharton, 117 Wis. 658. 94 N. W. 359.

28. Sale of corporate ntock passes not only

the paper scrip. but the interest in corporate

property represented by it. Oliver v. Oliver,

118 Ga. 362.

A contract by nrvcrnl to buy a horse. each

to pay a certain sum for a. share in the ani.

mal. created a tenancy in common. each own

er being entitled to an undivided interest to

the extent of his subscription. Valade y.

Manson [Mich] 97 N. \V. 69.

Construction of sale of oranges from or

chards for two years as sale of the hope ol

the crop. and not the crops themselves.

Losecco v. Gregory. 108 ML 648.

24. Distinctions between sale and other

contracts, see ante. § 1.

25. Contract in writing construed as mere

executory sale and not as passing title in

praesenti. In re Schujabn [C. C. A.] 120 Fed.

938. A written contract for sale of a grow

ing crop. certain in terms and part pay

ment thereon. passes title in praesenti. Glass

v. Blazer, 91 Mo. App. 364. In a sale on

condition precedent the title. does not pass

until the contingency happens. The owner

of a membership certificate in a corporation

had authorized an agent to sell it. The

owner sold and delivered to another on con

dition that if the agent had cw'cuted his

power it was to be returned. His vendee
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pledgee for repayment of advances made by him in the transaction.26 Performance

of labor required as to the subject-matter or in payment may be necessary to pass

title."

Separation and designation of the goods is generally necessary to pass title,“

unless they are fully identified.29 Measurement"0 and inspection,31 if required by

terms of the contract, must be performed, unless the seller has fully performed

and the buyer fails to exercise his right of inspection.32

what was sold may pass title to that.33

A separation of a part of

Payment“ is necessary to pass title on a cash sale,35 even though delivery

be made as directed by the buyer,“ unless a waiver of cash payment is shown."

Prior to the sale the agent

had executed his power. Held the owner‘s

vendee acquired no title. State v. Chamber

of Commerce of Milwaukee [\Vis.) 98 N. \V.

930.

26. Rothschild v. Allen, 90 App. Div. [N.

Y.] 233.

27. On a. sale of a growing crop, to be

cared for and harvested by the seller, title

does not pass until such labor has been per

sold to another.

formed. La Vie v. Tooze. 43 Or. 590, 74 Pac.

210.

28. A sale of shingles. title. to pass when

the shingles are made. sorted, piled and

counted. will be strictly construed as to pass

ing of title. Haynes v. Quay [Mlch.] 95 N.

W. 1082. It' the goods sold are not speciiic.

title does not pass until appropriation of

specific goods by consent of both parties.

American H. 8: L. Co. v. Chalkley & Co. lVa.l

44 S. E. 705. “'here a sale of hops required

segregation by the seller from a larger

amount, title does not pass until such act is

performed (La Vie v. Crosby, 43 Or. 612. 74

Pac. 220), if no other intention was shown

by the contract (Backhans v. Buells, 43 Or.

558,- 73 Pac. 342). Where the seller had 3,500

bushels of corn standing in the tield, sold 600

bushels for future delivery by written in

strument without designating any part there

of, and received part payment in advance.

there was but an agreement to sell and no

title passed. the corn not having been sepa

rated and delivered. Augustine v. McDow

ell. 120 Iowa, 401, 94 N. \V. 918. \Vhere it

appears in an action for the price of rails

that a larger number than was required by

the contract was piled ready for delivery,

but that the buyer's portion was not segre

gated. there was no performance. Lum v.

Hale [Tex. Civ. App.] 75 S. \V. 359. Sale of a

certain number of tons of coal will not pass

title until it is loaded ready for shipment.

Taylor v. Fall River Ironworks, 124 Fed.

826. In a contract for the purchase of all

lumber to be manufactured from certain

standing timber it was held that title did

not pass until it was loaded on the cars.

Vendees not liable for taxes in township

where it was piled before loaded. Grand

Rapids Bark 8.: Lumber Co. v. Inland Tp.

[Mich] 98 N. W. 980.

29. A contract of sale of specified person

alty fully identified between the parties

Dasses title, though the writing does not

show the manner of identification. State v.

Wharton, 117 “'is. 558, 94 N. WV. 359. A

sale of a lot of hay in a barn by the ton, on

credit, with privilege oi.’ allowing it to re

main a while, passes title so that the pur

chaser is liable for the price. to be deter

mined by the best evidence. though it was

burned by accident after it might have been

Curr. Law—97.

lwaiver of payment

removed and though it was to be weighed to

determine its amount. Allen v. Elmore, 121

Iowa, 241. 06 N. W. 769.

30. Construction of contract for sale of

trees for railroad ties as requiring measure

ment of white oak trees at the stump. Leon

;ird V. Hfillflnd [Ky] 79 S. YV. 2‘37.

31. \Yhere lumber sold under an executory

contract was to be inspected and paid for at

prices iixed according to grades. title did

not pass until inspection was made. Deutsch

v. Dunham [Ark.] 78 S. W. 767.

32. Where the seller of railroad ties had

complied with the contract in delivering.

marking and piling the ties, title passed to

the buyers, though inspection was not made

after request by the sellers. Potter v.

lIolmes. 87 Minn. 477, 92 N. W’. 411.

38. Where the seller pays for a. certain

amount of corn and a lesser amount is meas

ured out by the parties and arrangements

made ofor delivery, title passes thereto.

nothing being left to complete the sale. Au

gustine v. McDowell, 120 Iowa, 401, 94 N. \V.

918. '

34. Payment and tender as terms of the

sale in general. see post, {i 9.

35. Johnston v. Parrott, 92 Mo. App. 199.

“'here iron bought was not to be moved

after being loaded until paid for and the

railroad company was warned not to give

the buyer a bill of lading until payment.

title never passed. Hart v. Boston 8.: M. R.

R. [N. H.] 56 At]. 920. “'here a. sale was

made and partial delivery made on part

payment, and on failure in payment of the

remainder on completion of delivery. it was

agreed to give credit for an increased price,

notes and chattel mortgages. the sale was

for cash and title did not pass until execu

tion of the notes and mortgages. Austin v.

\Velch', 31 Tex. Civ. App. 526, 72 S. \V. 881.

Where goods were sold for cash on delivery

and earnest money paid. payment was neces

sary to pass title. Drake v. Scott, 136 Ala.

261.

Where payment and delivery are to be

concurrent acts payment In full is necessary

before the title passes. Pate v. W'ny & Co.,

118 Ga. 262.

36. Delivery to carrier.

138 Cal. 134, 70 Pac. 1080.

87. Paulson v. Lyon, 26 Utah, 438. 73 Pac.

510. Where the seller notified the buyer

that delivery would be made 0. o. d. only.

but delivery was made without payment, in

absence of other evidence, the buyer had a

good title. Leavitt v. Rosenthal, 84 N. Y.

Supp. 530. No title vests by delivery with

out payment unless made so as to show a

Hirsch v. C. W. Leath—

erbee Lumber Co. [N. J. Law] 55 At]. 645.

Hilmer v. Hills,
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Waiver is negatived by circumstances showing a continued demand for immediate

payment." The usual custom of collecting for goods sold at a distance by draft

will not affect provisions of the contract where it clearly fixes the mode of pay

ment.” Particular provisions for payment are construed in the notes.“

Delivery and acceptance—If the intention to pass title at once is shown, de

livery is unnecessary,“ but it does not pass title where the receiptor is to resell

and account to the sender“2 or if the parties by their contract intend delivery and

payment to be concurrent acts.“ No additional act is required where a licensee

sells goods to his licensor which are already on the land,“ but in case of a sale of a

chattel which may possibly be a fixture as between seller and buyer, the buyer’s

possession as a tenant is not enough.“ A condition for return will not prevent the

passing of title where acceptance is otherwise complete." Mere transfer of pos

session will not pass title" under a cash sale," but delivery passes title if the

transferee then acquires absolute dominion with right of disposal and is bound for

payment.“ Delivery to a carrier may

38. Where the seller demanded payment

on delivery and repeatedly thereafter. final

ly after a month commencing replevin to

recover the goods. and defendant testified

that his acceptance was temporary. there

was no waiver of a condition for payment

on delivery so as to pass title. Paulson v.

Lyon, 26 Utah. 438, 73 Fee. 510.

39. Samuel M. Lawder & Sons Co. v. Albert

Mackie Grocery Co.. 97 Md. 1.

40. A sale of wheat. giving full terms as

to delivery and stating “65% cents Galves

ton," passed title on delivery to the carrier.

the reference to place being one of price

only. Chas. F. Orthwein’s Sons v. Wichita

M. & E. Co. [Tex. Civ. App.] 76 S. W. 364.

Evidence that coal was shipped on promise

of the consignee's agent that it would pay for

it if the consignee did not pay within a rea

sonable time shows sufficiently that the sale

was not for cash, but that title passed to

the consignee before payment. Frazier v.

Atchison. T. 8: S. F. R. Co. [Mo. App.] 78 S. W.

679. Where sale of certain coffee was “not

contingent on any other" sale. and to be set

tled between the parties “without reference

to gradings or otherwise to any other con

tract." there was no presumption that title

was not to pass before payment. Bayne v.

Hard. 1'! App. Div. [N. Y.] 25L

41. An intention of parties to a sale that

title should pass immediately applies. though

the seller retains possession. Barber v.

Thomas, 68 Kan. 463. 71 Fee. 845. Where a

note was given for goods with the under

standing that they were to remain in the

seller‘s warehouse until demanded by the

purchaser, title passed. Midland Nat. Bank

v. Strickland (Tex. Civ. App.] .74 S. W. 588.

Where sale of a certain number of bags of

coffee was made. to be shipped at a. certain

time and the invoice to date from time the

coffee was "in store“ and credit allowed. title

passed when it was in store and "graded"

under the contract. Bayne v. Hard, 77 App.

Div. [N. Y.] 261. In a bargain and sale title

passes to the buyer on completion of the

contract regardless of delivery. Warner v.

Vi’urncr. 30 Ind. App. 578. 66 N. E. 760. Where

a bill of sale of a stock of goods was executed

and delivered. part payment made. and

chnrge taken by the vendee's agent, actual

delivery and possession was not necessary

to pass title. the question being rather one

be sufficient," especially where the bill

of intention of the parties. Clark v. Shan

non & M. Co.. 117 Iowa. 645. 91 N. W. 923.

42. Furst Bros. v. Commercial Bank. 117

Ga. 472.

43. Sale of cotton.

117 Ga. 483.

44. Where timber was already on the buy

er's land, a sale to him to pay his claim for

stumpage required no delivery as against

an unregistered chattel mortgagee. Mc

Artbur v. Mathis. 133 N. C. 142.

45. Webster Lumber Co. v. Keystone L. &

M. Co.. 61 W. Va. 545.

48. Where an auditor in an action for the

price of an elevator found that defendant

accepted it before its destruction by fire and

that he agreed to waive its failure to meet

the specifications if plaintiff would repair

another elevator, which was done. it is no

defense that title had not passed when the

elevator was destroyed because of a condi

tion in the contract for removal by plaintiff

if it was not paid for. Plunger Elevator Co.

v. Day. 184 Mass. 130. 68 N. E. 16.

47. Still v. Cannon [0kl.] 75 Fee. 284.

48. Johnston v. Parrott. 92 Mo. App. 199.

Delivery under a. contract providing that

title and right of possession should remain

in the seller until full payment in cash. to

be made when the machine proved satisfac

tory. did not divest title of the seller. In re

George M. Hill Co. [C. C. A.] 128 Fed. 407.

49. Buftum v. Descher [Neb.] 96 N. W.

352. Where title remains in the vendor

until payment of price down and notes are

given for remainder and the consideration

for the notes was delivery of the goods with

right to take title by payment. it cannot be

urged in an action on the notes that the

property was destroyed before title passed.

American Soda Fountain CO. v. Vaughn [N.

J. Law] 55 Atl. 54.

50. Williams v. Coleman. 117 Ga. 393. De

livery to an express company c. o. d. for the

buyer passes title to liquor. though he can

not obtain possession before payment. Mun

sell v. Carthage. 105 Ill. App. 119: City of

Carthage v. Duvall. Id. 123. Under a. sale

“Delivered. less New York rates freight;

terms net, thirty days from shipment." title

passed to the vendee on delivery to the car

rier. Althouse v. McMillan [Mich.] 92 N. W.

941.

Flannery v. Harley.
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of lading is simultaneously delivered," and if so, the carrier’s liability is to the

buyer." There is no such delivery, however, until the goods are loaded for ship

ment." Indorsement or delivery of a bill of lading will not pass title to property

except as the result of the contract between the parties." Mistake as to the con

signee will prevent the passing of title.“

How proved—The testimony of a vendor that title passed at a certain point

in the delivery is incompetent, it being only his conclusion." If a purchaser of

an article on trial continues to use it after the period, such use is evidence of

acceptance in absence of explanation of such use, except as to such use on the day

after the period when he notified the seller in writing of his rejection."

§ 7. Delivery under terms of contract. A. Construction and operation of con

tract. Necessity, time, place, eta—Apart from that delivery which passes the

title," the sale itself may in terms call for delivery as part of the contract.

lielivery may be made at any time within a period allowed by the contract,“

and ordinarily not thereafter,“ especially not when time is of the essence of the

sale.” It may be within a reasonable time if no time is fixed ;°’ the seller is only

required to exercise diligence and good faith in order to excuse delay,” and un~

51. Delivery to a carrier of wheat sold oral

ly and delivery of the bill of lading to the

purchaser passes title. Chas. F. Orthwein's

Sons v. Wichita M. & E. Co. [Tex Civ. App.]

75 S. W. 364.

Delivery without indium-lent of a bill of

India; for goods in hands of a carrier suf

iices to pass title. American Zinc, L. d: 8. Co.

v. Markle Leadworks, 102 Mo. App. 158, '18 S.

W. 668.

52. That a seller quotes prices at points

on delivery does not make the carrier his

agent, but the carrier remains liable to the

purchaser for injuries in transit. Louis

Werner Saw Mill Co. v. Ferree, 201 Pa. 405.

53. A contract made by cable for pur

chase of a certain number of tons of coal to

be shipped by the sellers is not an absolute

sale so as to pass title at once, but is execu

tory and title will not pass until the coal is

loaded for shipment. Taylor v. Fall River

Iron Works, 124 Fed. 826.

54, Walker v. First Nat. Bank. 43 Or. 102,

72 Pac. 635. Hence, not where transferred

with draft to which it was attached. Ger

man-Am. Sav. Bk. v. Craig [Neb.] 96 N. W.

1023.

55. Where the seller by mistake shipped

goods to one notoriously insolvent, thinking

that the consignee was another by a similar

name and possessed of means, title did not

pass. Newberry v. Norfolk & S. R. Co., 133

N. C. 45.

58. Althouse v. McMillan [Mich.] 92 N. W.

941.

57. Springfield Engine Stop Co. v. Sharp

[Mass] 68 N. E. 224.

58. See ante, § 6.

59. Where sale of cotton seed h'ulls by a

hulling plant was for delivery “during the

running season" oi' a. certain year, the sellers

could deliver as they saw fit both as to time

and quantity. Hume v. S. Netter, A. Geismar

6': Co, [Tera Civ. App.] 72 S. W. 865. Notice

from the seller that he will not deliver is no

breach until the time for delivery is past:

anticipated injury is not the subject of

damages. South Gardiner Lumber Co. v.

Bradstreet, 97 Me. 165. An order for goods

with a request to ship at a certain time and a

reply promising, on account of heavy busi~

ness, that the seller would do the best he

could, shows that delivery at a certain time

was not required. Danziger v. Pittsileld

Shoe Co., 204 Ill. 145. 68 N. E. 634.

00. Where time for delivery was settled,

the buyer need not accept a. later delivery

not within the time, or within an extension

of time agreed upon by the parties. Heidel

baugh v. Cranston [Del.] 56 Atl. 367.

81. Where the purchaser informed the

seller that he wanted the goods for immedi

ate use, and the latter must have understood

terms used as requiring delivery as soon as

practicable, time was of the essence and a

condition precedent to the rights and obliga

tions of the parties. “Transit car" construed

as meaning car already loaded and on its

way to the buyer. Stock v. Towle, 97 Me.

408. When an agreement for sale of brick

provided for a beginning of delivery “about

October 10, 1900," time was not of the es

sence of the contract. O'Brien v. Higley

[Ind.] 10 N. E. 242.

62. In a time reasonable under the nature

of the subject-matter, the usual course of

the particular business and other relevant

circumstances. Walker v. Taylor [Del.] 53

Atl. 857.

08. Where a contract for sale of steel

rails required delivery “f. o. b. cars" at a cer

tain point, the seller was not bound to fur

nish oars nor was be responsible for delay

caused by inability to get cars when he did

all in his power to obtain them promptly.

Baltimore & L. R. Co. v. Steel Ra-il Supply

Co. [C. C. A.] 123 Fed. 665.

Before a person should be held liable for

an alleged failure to exercise malonable

diligence it should be clear, from the evi

dence, that there has been such a want of

diligence that reasonable minds will not

reasonably differ as to the fact. The con

tractor was unable to procure steel ordina

rily procurable, obtained permission to use a

different kind, and finished work, held not to

show lack of diligence. Paul Hopkins & Son

v. Seattle Scandinavian Fish Co., 32 Wash.

513, 78 Pac. 496.
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reasonableness of delay is a question of fact.“ An agreement to deliver fruit f. o. b.

cars at a certain place, inspection and acceptance to be made at time of delivery,

means that inspection and acceptance should precede delivery and authorized

delivery following acceptance." Contract terms as to place of delivery will gov

ern," though in consequence a right of inspection can only be exercised after

shipment." If shipments are to be made as ordered within a time specified,“

delivery must be made on order before that time” and orders need not be at a uni

form rate unless so provided." Delivery at a place directed by the buyer is goat ."

(§ 7) B. Sufficiency of delivery; actual, constructive, symbolical.—The duty

to deliver is not fulfilled by partial delivery under an entire contract," or by an

offer to deliver other than the property set apart." In the absence of other terms,

delivery to a carrier is delivery to the consignee“ if sufficient to amount to deliv

ery were it made to the purchaser himself," but express terms of the sale may pro

vide otherwise.“ If the seller has an option as to amount, delivery of the smallest

amount under the option is sufiicient." Where the buyer of machinery removes

part of it from land of a third person leaving the remainder because he wanted it

there, delivery is complete." v

Constructive delivery will suffice where manual delivery cannot conveniently

be made, or the goods are not in personal custody of the seller."

64. Whether delay of a. week. claimed to be

due to wet weather, after accepting an option

for sale of cotton, before going after it and

tendering payment, is unreasonable. is for

the jury. U. B. Blalock & Co. v. Clark &

Bro. [N. C.] 45 S. E. 642.

65. J. K. Armsby Co. v. Blum, 137 Cal. 552,

70 Pac. 669.

00. Contract for manufacture and sale of

puzzles as requiring shipment to a certain

point as condition precedent to recovery of

the price. Buedlngen Mfg. Co. v. Royal

Trust Co., 85 N. Y. Supp. 621. Delivery at

any time during month to steamship agent

at St. Louis is not delivery at seaboard dur

ing that month. James v. Crown Cereal Co.,

90 Mo. App. 227.

or. That the buyer had the right to in

spect the goods before acceptance would not

change the provision or postpone payment

until delivery at buyer's residence. Samuel

M. Lawder & Sons Co. v. Albert Mackie Gro

cery Co.. 97 Md. 1.

08. Where a. contract provided for deliv

ery of goods on order in twelve car l'ots,

“two cars per month." and "three months'

additional time" for acceptance if twelve cars

have not been taken at the end of six months,

eight carloads undelivered at the end of that

time could be ordered by the purchaser at

any time within nine months from date of

the contract. Branower v. Independent

Match Co.. 83 App. Div. [N. Y.] 370.

68, 70. A contract for sale of goods. ship

ments to be made as ordered, but all to be

shipped by a. certain date. requires orders so

that they may be filled before expiration of

the contract. but the shipments need not be

ordered at a uniform rate during the contract

period. Wells v. Hartford Manilia Cn. [Conn.]

55 Atl. 599. _

71. Under a sale of fruit for delivery f. o.

b. cars at a certain place, loading it on cars

at such place after acceptance and sending

them to a certain warehouse. is a sufllcient

delivery where the purchaser directed deliv

ery at such warehouse. J. K. Armsby CO.

v. Bium. 137 Cal. 552. 70 Pac. 669.

72. Heidelbaugh v. Cranston [Del.] 58

At]. 367. A purchaser of a certain amount

of goods under an entire contract cannot he

required to accept part of them under the

condition that the whole amount will not he

delivered. Nowell v. New Holstein Canning

Co.- [Wis.] 97 N. W. 487.

78. Trotter v. 'l‘ousey. 131 Mich. 624. 92 .\'.

W. 544. But where the buyer of second

hand rails contended that the contract was

for first class "relayers." that the seller in

formed him that he had none of that grade.

and that he hesitated to ship without in

spection by the buyer. did not show the sell

er's repudiation of the contract. Nelson v.

Hirsch & Sons' Iron & Rail Co., 102 Mo. App.

498, 77 S. W. 590.

74. Goods consigned to a distant place.

McCullough Bros. v. Armstrong. 118 Ga. 424.

Term “forwarding agent" in contract for

sale of“ hominy to be shipped to England.

James v. Crown Cereal Co., 90 Mo. App. 227.

75. A written contract providing "Goods

delivered to purchaser when delivered to

transportation company" does not make that

a good delivery which would not have been

so when made to the buyer personally. Prim

v. Engelko, 68 N. J. Law. 587. Goods shipped

should be proper in character when deliv<

ered to the carrier. Collins. etc., Co. v. Cnmnrs,

etc., Co., 118 (321.646. The carrier cannot render

the consignee liable to the sender for mis

delivery. where he did not really buy. Wil

liams v. Coleman, 117 Ga. 393.

70. ‘Vhere a. conditional sale provided for

shipment "via. best route" and for safe de

livery on cars at the buyer's place of busi

ness, delivery to a. carrier in another stale

is not delivery to the buyer. Herring. etc.

Co. v. Smith, 48 Or. 315. 72 Pac. 704, 7.; Pae.

340.

77. Delivery of 200 ions is sufficient cum

pllnnce with n. contract to deliver 200 or 300

tons of pig iron. though the seller is bound

to deliver the larger amount in the period at

the seller's option. A. ll. l-‘nrquhur Co. v.

New River Mineral Co., 87 App. Div. [N. Y.]

329.

78, 79. Avery Mfg. (‘0. v. Emsvveller,

Ind. App. 201. fil‘ N. E. DIG.

31



2 Cur. Law. 1541SALES § 70.

On failure of the seller to make full delivery, he may recover the reasonable

value of that delivered if accepted and used subject to a set-oil for damages to

the purchaser from failure to complete the contract."0

(§ 7) 0. Acceptance; necessity; time; what ter.—If the contract is complete

on delivery, the buyer must accept“ within the time provided by the sale,” and a

refusal to do so" or a countermand“ is a breach of sale. That title passed before

inspection will not necessitate acceptance.” He is not bound to accept partial

delivery under an entire contract,"a or if the goods are not of the character or

dered,"r or if they are delivered after time for delivery," dr an extension of such

time,” or if shipped in a manner contrary to agreement.”

A reasonable time is allowed for inspection after delivery of goods sold on trial

or by sample,“ and acceptance of previous shipments of goods so sold will not pre

vent rejection of later shipments for failure of quality." Rejection for defects can

not be made after the buyer has sold to one who accepted." The buyer must accept

delivery at a time fixed by his order.“ Acceptance will not waive latent defects.“

Retention of the goods“ or use of a. larger quantity than was necessary for

80. Briggs v. Morgan [Mo. App.] 78 S. W.

295.

81. A buyer under a duly executed writ

ten contract showing terms of the sale can

not refuse the goods on arrival because the

invoice sent with them failed to state terms

of sale. Equitable Mfg. Co. v. Allen [Vt.]

56 Atl. 87.

82. Where a certain term of credit is

given after delivery. examination to deter

mine compliance of the goods with an ac

companying warranty should be exercised

before expiration of the term. Grabfelder v.

\‘osburgh. 90 App. Div. [N. Y.] 307.

88. Under a continuing contract of sale

for a definite term. Parker v. McKannon

Bros. & Co. [Vt.] 56 At]. 536. \Vhere a sale

is complete as to terms and acceptance, and

the vendee gives notice that he will not re

ceive the goods, the vendor may proceed

with the agreement and deliver the goods or

tender delivery, and a breach will occur

when the vendee refuses to receive them.

Backes v. Black [Neb.] 97 N. W. 821.

84. Countermand of an order or notice by

the purchaser that he will not receive the

goods“ Okl. Vinegar Co. v. Carter, 116 Ga.

140. 59 L. R. A. 122.

85. Though title passed on delivery to the

carrier under a contract fixing prices f. o. b..

the right to inspection and count to be made

at the destination gave the right of rejec

mm for noncompliance with the contract.

\\’eil v, Stone [Ind. App.] 69 N. E. 698.

86. Under a condition that all goods will

not be delivered. Newell v. New Holstein

Canning Co. [\VlsJ 97 N. W. 487; Price v.

Engelke, 68 N. J. Law, 667. \Vhere goods

are sold in an entire lot. the amount being

specified, the buyer is not bound to receive

a delivery deficient in material portions.

Heideibaugh v. Cranston [Del.] 56 Atl. 367.

87. Collins. etc., Co. v. Camors. etc., Co..

118 Ga. 646. ‘Vhere goods delivered with

other goods ordered separately were not

according to sample, they may be rejected.

Harm v. Western Elec. Co.. 84 App. Div. [N.

Y.] 249.

88. White. etc., Hat Co. v. Carson & Co..

25 Ky. L. R. 1230. 77 S. W. 866.

89. Under a contract providing for deliv

ery at the buyer‘s option on or before a

certain date. Where the time was extended

after an offer to deliver, the buyer was not

in default unless a. new offer of delivery was

made at close of the extended time. Gehl

v. Milwaukee Produce Co., 116 Wis. 263. 93

N. W. 26.

00. Failure of a. shipper to comply with

terms of a contract as to the charter party

to be used was a violation of the contract

releasing the consignee from the duty of

acceptance. Withers v. Moore. 140 Cal. 691,

74 Pac. 159. '

ill, 92. Hardt v. Western Elec. Co., 84

App. Div. [N. Y.] 249.

A purchaser of an article on trial for a

specific period has the full period {or trial.

and in absence of further stipulation. a. ren

sonable time thereafter to signify his elec

tion. Springfield Engine Stop Co. v. Sharp

[Mass.] 68 N. E. 224. Sale of a machine on

four months' trial after which the buyer

may return it if unsatisfactory, gives him

a reasonable time after the four months for

such return. Dickey v, Winston Cigarette

Mach. Co., 11'! Ga. 131.

But he is not required to continue a test

for the full term unless necessary to a fair

and reasonable test. Haney-Campbell Co. v.

Preston Creamery Ass'n, 119 Iowa, 188, 92;

N. \V. 297.

93. Baylis v. Weibezahl, 42 Misc. [N. Y.]

178.

94. Where a contract required part deliv

ery on a certain date and the remainder at

the buyer's option after a certain later date.

and the buyer directed delivery of the re

mninder on a. certain date within the limit.

his failure to receive the remainder on that

day was a breach for which the seller could

recover. Faddls v. Mason [C. C. A.] 122

Fed. 410.

95. Acceptance of goods will not prevent

a counterclaim for defects in an action for

the price where such defects could not be

ascertained until the goods were used in the

regular course of business. Wallace v. Knox

ville Vi’oolen Mills, 25 Ky. L. R. 1445. 78 S.

W. 192.

96. Where the purchaser of a cash regis

ter retained it 12 days after the period for

return or exchange and on refusal of the sel

ler to receive it used it for six months. he

ratified the sale by failure to return. Vi’attfl

v. Nat. Cflsh. Register Co., 25 Ky. L. R. 1347,
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tests shows an acceptance," but use under protest” or during a series of unsuc

cessful experiments and trials," or a mere opening of packages for examination.‘

does not. Acceptance of goods sent on approval is ineffective when conditional.’

Notice to the seller or his agent‘ of a rejection or return of the goods‘ is ordinarily

necessary, but notice alone suiiices,‘ and a retention of them because of the seller's

refusal to reimburse the buyer for loss resulting from breach of warranty is com

patible with a rejection.“ Whether delay of the purchaser in giving notice of re

jection to the seller was reasonable is a question for the jury.7

sufficiency of it are cited below.ll

(§ 7)

Cases discussing

D. Excuses for and waiver of Manda—Delay in delivery may be

waived” or excused b chances in the contract," but mere accc tance will not
y s

78 S. W. 118. In an action for price of goods.

evidence by the purchaser that after delivery

be inspected and used the goods as a whole

shows acceptance and waiver of defects.

Hazen v. Wilhelmie [Neb.] 93 N. W. 920.

The elect of an acceptance cannot be

avoided by disavowing the seller‘s title. and

telling him that the goods are accepted as

those of another person. It will not relieve

the vendee from liability to the vendor for

price or value of the latter‘s property re

ceived. Central Coal & Coke Co. v. George

S. Good 6: Co. [C. C. A.] 120 Fed. 793.

91. Where a quantity of vanilla. was sold

to candy manufacturers under provision for

a test which could be made with a small

amount. use of a larger amount daily for

several weeks will prevent the purchasers

from rejecting it. Zipp Mfg. Co. v. Pastorino

[Wis.] 97 N. W. 904.

98. Where a machine was installed under

direction of the seller. under a guaranty to

run satisfactorily. and the old machine re

moved and sold for old iron by the seller.

but the purchaser refused all the time to pay

for the machine. insisting that it was insuffi

cient in size, there was no acceptance under

the contract. In re George M. Hill Co. [C. C.

A.] 123 Fed. 866.

89. Ice plant to give satisfaction and sub

lect to trial before acceptance was not ac

cepted by use while seller‘s agent tried to

make it work nor by modification of terms

of sale made to induce such trial. Creamery

Package Mfg. Co. v. Benton County Cream

ery Co.. 120 Iowa. 584. 95 N. W. 188.

l. Merely opening boxes of goods on re

ceipt after the time specified for their de

livery. to ascertain their condition. is not

an acceptance where done by the purchaser's

salesman and the purchaser returned them

as soon as he knew of their arrival. White.

etc., Hat Co. v. Carson 8: Co.. 25 Ky. L. R.

1230, 77 S. W. 366.

2. Where a steel die was manufactured

subject to approval of the purchaser. and the

latter on receipt of the bill offered to approve

it if the price. which had not been fixed. was

reduced, acceptance was conditional on such

reduction. Parr v. Northern Elec. Mfg. Co..

117 Wis. 278. 93 N. W. 1099.

8. Notice of nonacceptance by the pur

chaser sent to an agent. Weeks v. Robert

A. Johnston Co., 116 Wis. 105. 92 N. W. 794.

4. Where the purchaser's agent. delegated

to buy a machine, tested it and gave a check

in payment. but the purchaser afterward

stopped payment on the check. claiming the

machine to be defective. but did not tender

:1 return of the machine. the seller could re

cover on the check. there being no evidence

of warranty. Goldstein v. Hochberg. 88 N.

Y. Supp. 11.

5. “'here the seller delivers goods not

complying with the contract, manual return

or offer to return by the buyer is unneces

sary to rejection. so long as the buyer clear

ly signifies his nonacceptance. Rheinstroin v.

Steiner. 69 Ohio St. 452, 68 N. E. 745.

0. Retention by the purchaser of a ma

chine warranted to work satisfactorily after

trial and notice to the seller. because the

latter had not paid for materials spoiled in

attempting to use it and for a. duplicate part

ordered at the seller‘s request, is not an ac

ceptance. Weeks v. Robert A. Johnston Co..

116 Wis. 105. 92 N. W. 794.

7. Particular circumstances surrounding

order for whisky. Grabfelder v. Vosburgh.

90 App. Div. [N. Y.] 307.

8. Where goods sold by sample were

shipped direct from the manufacturer to the

buyer on the seller's order. there was sufii

cient rejection by the buyer where he tested

them on receipt and finding them unsatisfac

tory notified the sellers that they were held

subject to their order and requested disposi

tion of them. Hardt v. Western Elec. Co.. 84

App. Div. [N. Y.] 249. Notice by the purchas

er to the seller of perishable goods within

a few days after receipt. that he will hold

the seller for loss due to defective quality.

is sufficient notice that the ’goods are not

accepted as complying with the warranty.

Northern Supply Co. v. Wangard. 117 Wis.

624, 94 N. W. 785.

9. “'here the purchaser did not insist on

the terms of the sale as to time when the

seller notified him of a delay. but allowed

the seller to continue performance. the delay

did not terminate the contract. H. Krantz

Mfg. Co. v. Gould Storage Battery Co.. 83

App. Div. [N. Y.] 183. Where goods are

shipped after the time stipulated and the

seller stops them in transit refusing to de

liver unless paid in cash and the purchaser

assents and receives the goods without re

serving his right to damages. performance of

the new contract waives the right to sue for

breach of the former. Poland Paper Co. v.

Fooie d: Davies Co.. 118 Go. 458. Where the

seller agreed to furnish machinery in a cer

tain time but failed. and the buyer accepted

it on subsequent tender and paid the full

price. on the seller's refusal to make a re

duction. with knowledge that a third person

might demand damages for delay. he could

not set up such damages by way of counter

claim in an action by the seller for other

machinery subsequently sold. Medart Patent
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waive damages for delay.“ A requirement for written notice of acceptance may

be waived.12 Acceptance of part delivery will bind the purchaser for value re

ceived less damages for delay.“ The sufiiciency of waiver of the right to reject“

or of excuses for failure to deliver“ depend on the peculiar circumstances of each

case, the inability of the seller to deliver from his own stock,“ or due to his own

act," being generally not an excuse; while the buyer’s acts preventing delivery“

or a wrongful refusal to accept or to make payment," make delivery or tender un

necessary.

§ 8. Warranties and conditions. A. In general. What are warranties and

what conditions. Descriptions and representations. Representations of existing20

material facts,“ not mere words of commendation," at or before the bargain,"

Pulley Co. v. Dubuque '1‘. & R. Mill Co., 121

lowa, 244, 96 N. W. 770. Unconditional re

ceipt and acceptance of part of goods deliv

ered and use thereof as their own is a waiv

er by the buyers of the time limit and of

defects in quantity as called for by the con

tract making them liable for reasonable val

ue of goods received when delivered in ab

sence of special contract. Heidelbaugh v.

Cranston [Del.] 66 At]. 867.

10. Delivery within reasonable time after

period given by contract because of delay

made by changes in contract. H. Krantz

Mfg. Co. v. Gould Storage Battery Co., 88

App. Div. [N. Y.] 133.

11. Poland Paper Co. v. Foote & D. Co..

118 Ga. 468. Acceptance by the purchaser on

tender after the period for delivery will not.

of itself, waive damages for the delay, but

the purchaser may insist on a reduction of

the price by such damages. Medart Patent

Pulley Co. v. Dubuque T. & R. Mill Co., 121

Iowa, 244, 96 N. W. 770.

12. Where the seller gave an option on

coal to be delivered on written notice of ac

ceptance, refusal of the seller to receive the

written notice on information that it would

he served waived further notice. Jones v.

Sowers. 204 Pa. 329.

18. Where delivery of part of logs sold

was made impossible until after the time for

delivery, but the purchaser accepted them

later and delivery of the remainder was

mutually abandoned. the purchaser was

hound to pay for those delivered within a

reasonable time. less damages for delay.

Sutton v. Clarke. 42 Or. 625. 71 Pac. 794. A

seller delivering part of a designated quan

tity of goods under a contract, which are

accepted, may recover the value thereof less

damages from his failure to complete the

contract. Pittsburgh Plate Glass Co. v. Ker

lin Bros. Co. [C. C. A.] 122 Fed. 414.

14. Where goods were sold with the right

to reject on disapproval, that the seller of

fered inducements to the buyer to be allowed

to make changes to warrant acceptance. will

not show waiver of the right to reject either

by the buyer or his representative who was

without authority to waive the right to re

ject. Hall v. Pierce, 83 App. Div. [N. Y.]

312.

15. Where the purchaser of cord wood

wrote the seller. on his failure to deliver,

giving the latter an-opportunity to deliver a

larger quantity at a later time which was

not done, the offer cannot be shown as a.

waiver in an action for damages for breach

of the contract. Sculiy v. Detroit Iron Fur

nace Co. [Mich.] 93 N. W. 885.

16. Provisions in a contract for sale of

canned tomatoes for exemption from liabili

ty for failure to furnish them due to cer

tain other causes does not include destruc

tion of the seller's crop by frost. where the

contract does not show that the tomatoes

were to be furnished from his crop alone.

Newell v. New Holstein Canning Co. [Wis]

97 N. W. 487. Where a seller could not com

plete his contract for sale of canned tn—

matoes from his own crop due to frost, his

efforts to replace the tomatoes at two mar

kets only. both distant from his cannery.

are not sufl’icient to relieve him of liability

for failure to complete the contract. Id.

17. That persons to whom a broker has

pledged stock, sold it on suspension of busi

ness by the broker will not relieve him from

his obligation to deliver it to one who bought

it from him on margin. Rothschild v. Allen,

90 App. Div. [N. Y.] 233.

18. Proof that plaintiff, in an action for

breach of a. sale of corporate stock, before

he became entitled to it under the contract,

procured an action to be brought against

himself by a creditor and that all the stock.

except a. small amount was attached to pay

his own debt, showed a good defense for

failure to deliver. Kelly v. Falirney [C. C.

A.] 123 Fed. 280.

19. Statement of the vendee, on delivery

of part of the goods sold under an entire

contract. that he will not accept the re

mainder unless equal to the original sample.

waives tender of the balance. Well v. Unique

Elec. Device Co.. 39 Misc. [N. Y.] 527. Re

fusal to accept chattels because not delivered

before the date set for delivery will re

lease the seller from delivery or tender

thereof. Cousins v. Bowling, 100 Mo. App.

452, 74 S. W. 168. YVhere no time is men

tioned for delivery and the buyers rescind

ed before arrival of the goods for alleged

delay, and the Jury find delivery to have

been made in a. reasonable time, the sellers

need not tender the goods before suing for

the breach. McHenry v. Bulifant, 207 Pa.

15. .

A purchaser who was given credit is not

in default until the price is due, hence in

refusing to anticipate payment he does not

forfeit the right to recover for nondelivery.

F, W. Kavanaugh Mfg. Co. v. Rosen [Mich.]

92 N. \V. 788.

20. Express warranty of second hand ma

chinery is not found in a statement that it

worked when last used. Norris v. Reinsted

ler, 90 Mo. App. 626. Statement that cows

sold were coming in in February or March

next held to be a. warranty that the cows
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and on which the buyer relied,“ may constitute warranty.

terms will not.“

Merely descriptive

The seller may rely, as to future sales, on a statement at time

of a sale made by the purchaser to obtain credit.26 Warranty may be found in

words of quality from the fact that no inspection was to be given.27

(§ 8) B. Express and implied warranties and fulfillment or breach there

of.-flThc rule caveat emptor applies if the purchaser has an opportunity for in

spection,“ and relies on his own judgment,” or if defects are patent,30 or dis

coverable in the exercise of ordinary prudence,31 or if the property is open to

inspection and no representations are made.32

is not required to inspect the chattel,83 and it covers discoverable detects.“

On express warranty the buyer

Ex—

press warranty of title is good though the purchaser knew that the title was not

perfect."5 Fraud by the seller prevents application of the rule of caveat emptor,“

at the

76 App.

were with calf and would come in

time stated. Kllsby v. De Forest,

l'iv. [N. Y.) 283.

21. Representations of fact as to property

of an oil corporation, its productiveness. and

other conditions as to value and safety of its

stock as an investment are proper elements

of warranty in a sale of stock. Phillips v.

tlrosby [N. J. Law] 55 Atl. 814. A fraudu

lent misrepresentation will not be ground

for rescission by the purchaser. unless it is

:i misrepresentation of a present continuing

fact. a mere prediction of speculative results

being insutilclent. A representation that a

patent device could be made at a certain

price that would be as good as a sample

l-eld sutiicient, Lederer v. Yule IN. J. Eq.]

:17 Atl. 309.

22. A statement that an engine is “as good

as new in every particular" is a representa

tion of a physical tact. and not mere words

of commendation. Milwaukee Rice Mach. Co.

v. llainact-k, 115 \\'is. 422, 91 N. \V. 1010.

23. A statement before or at time of sale

of a cow that she was sound. on which the

buyer relied, is an express warranty. Cum

mins v_ Ennis [Del.] 56 Atl. 377.

21. 't'liere the seller knew the quality of

the goods which were stored at a distance

in his warehouse and represented them to he

of a certain quality, on which TQPI‘CSE'llTliinu

the purchaser was compelled to rely. it

amounted to a wnrrantv. lizbert v. I-iantord

Produce Co., 86 N Y. Supp. lllS.

2.1. A statement by the seller that mares

Were “thorouzrlilu‘ed“ is descriptive and not

an implied warranty. liurnett v_ Hensley. llS

lowa, 575. 92 N. \\-’. 678. A statement in a

written oiYer to sell roses that they were

“very fine stock" is not an express warranty

of quality. Stumpp v. Lynbcr, 84 N. Y. Supp.

fil2. A sale. of personalty by description

showin grade or quality is not a warranty

for breach of which the vcndce can recover

or reco-ip damages after acceptance. No“ v.

Bichele-y [Neb.] 96 N. “K 150.‘

26. Goldsmith v. Stern, 84 N. Y. Supp. 869.

27. Where an entire crop of cane was to

be delivered. “sound. ripe. and merchantable,"

and no opportunity was given for inspection

by the buyer. there was an express warranty

as to the condition of the cane. Ellis v. Rid

dick 'l‘ex. Civ. App.] 78 S. \\'. 719.

28. In executed sales no warranty exists ex

cept that of title. nor any in cases where the

buyer inspects the goods. \\'ilson v. Belles,

22 Pa. Super. Ct. 477. Existence of latent de

fects in a second hand machine not made

by the seller is no (l-‘iense to an fiction for

the price. where the purchaser had an op

portunlty for inspection. Joy v. Nat. Exch.

Bank [Tex. Civ, App.] 74 S. \V. 325. \Vhere

logs sold were delivered and the purchaser's

agent inspected them. no implied warranty

existed as against damages to the purchaser's

mill from iron imbedded in the lou‘s. Ketch

um v. Stetson & P. Mill Co. l\\'ash.| 73 Pac.

1127. In an action for the purchase price of

paving brick. one who had accepted them

without inspection, could not counterclaim

the expense ot’ removinar. resettimr. or haul

intr away defective brick. O'Brien v. lllglcy

[1nd.] 70 N. E. 212.

20. No concealment or representations rc

spectlng quality were made. 'l‘elluride Power

'1‘. Co. v. (‘rane Co.. 208 ill. 215. To N. E. 319.

\Vhere a dealer bought grass seed in reliance

on his own judgment and experience. there

was no implied warranty that the seed would

nerminate or was tit for the purchaser's pur~

pose. Gardner v. “'inter, 25‘ Ky. L. R. H72.

78 S. W. 143.

30. \‘i'liere a defect in a warranted horse

could easily have been discovered by look

ing at him, and it appears that he saw the

defect, the seller is not liable for brunch ot'

a warranty made against such defect. Mc

At‘ee v. Meadows [Tex. Civ. App.] 75 S. W.

813.

31. Cook v. Finch. 11"! Ga. 541.

32. In sale 01' an existing chattel. in ab

sence of fraud there is no implied warranty

of quality or condition, but as to tlrthlcs‘

sold by description there is an implied Wat‘

ranty that they are of such description. Tel

luride Power '1‘. CO. v. Crane Co.. W3 Ill. App

M7. There is no implied warranty of a mare

bouqht for breeding purposes, where the buy

er had opportunity for inspection. and the

seller did not know the purpose of the pur

chase. Burnett v, Hensley, 118 low-{L 5T5_ 92

N. \V, 678. The rule of caveat emptor ap

plies to sale of an insurance expiration retr

lster. where no representations were made

as to its character, as to privacy of record.

or exclusiveness of information. Klnkel v.

\Vinne. 67 Kan. 100. 72 l’ac. 548.

33. The lvzycr may accept an article on

uXIiTGSSl warranty without inspection and oil’

set damages for breach of warranty against

the contract price. Barnum “'ire & lron

\Vorks v. Seley ['l‘ex. Civ. App.] 77 S. \V. 827.

34. Cook v. Finch. 117 Ga. 641.

35. Seller's title to newspaper plant de

pendent on the continued publication of the

paper. Neville v. Hughes [Mo .\pp_] 79 S. \‘i’,

735.

36. Burnett v. Hensley, 118 lowa, 575, 92

X. YV. 678.
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and fraudulent concealment entitles the buyer to rely on statements respect

ing defects?7 An agent cannot warrant-in opposition to a stipulation that no

other warranties than those in the written contract shall be binding.38 All pre

liminary negotiations are merged in the written contract,” hence a warranty

cannot be supplied by parol evidence.‘0 The warranty may be modified after

the contract.“ An oral warranty made after the written one and to induce

sale is good.42

Express warranty excludes implied warranty?8 but the express warranty

must have come into force.“ A warranty of fitness is not negatived by the

exclusion of the particular goods from an express warranty in a written sale.“

And an express written warranty may concur with one found in a circular sent

by the seller.‘0 There can be no warranty implied against that. of which one is

warnet." 1n the sale of an existing chattel there is no implied warranty of

quality or condition,“ or one that existing conditions shall continue,” but the

seller impliedly warrants the subject-matter to be suitable and fit, when he lmows

the purpose of its purchase,"0 unless it is purchased by sample and complies there

37. A representation as inducement to a

written sale cannot be shown by the buyer

in an action for the price. unless he shows

that the seller by some fraud prevented him

from discovering a defect which the seller

knew to exist. Telluride Power '1‘. Co. V.

t‘rane Co.. 103 Ill. App. 647.

38. McCormick Harvesting Mach. Co. v. A]

lison. 116 Ga. 445.

39. No warranty of quality was expressed

in the final contract. though in previous ne

gotiations it was said the pipe was of a cer

tain quality and would withstand a certain

pressure. Telluride Power T. Co. v. Crane

Co.. 208 111. 218, 70 N. E. 319.

40. Nothing was said as to quality in the

written contract. Telluride. Power T. Co. v.

Crane Co.. 208 Ill. 218, 70 N. E. 319. Corre

spondence relative to certain pipe held to

constitute a. sale without warranty. Id.

41. Correspondence between parties to sale.

of machine held not to modify warranty that

it should give "entire satisfaction." \Veeks

v. Johnston Co.. 116 \Yis. 105, 92 N. \‘V. 794.

42. First warranty of a machine was sign

ed hy the buyer merely as an order to secure

it for trial. and the real sale occurred after

delivery. McFarmick Harvesting Mach. CO.

v. Arnold. :5 Ky. L. R. 663. 76 S. W. 323.

43. An express statement by the seller

that animals were not warranted negatives

an implied warranty. Burnett v. HensleY.

118 Iowa. 575. 92 N. W. 678. If a contract of

sale is complete and certain. and contains

an express warranty of certain qualities in

the chattel sold. implied warranty of other

qualities is excluded. Holcombe v. Cable Co.

[Ga.] 46 S. E. 671.

44. W'liere sale of a. machine Provided for

payment before delivery in order to vitalize

an express warranty. acquiescence of the

seller in a. trial before payment was a waiver

of the express warranty. so that the buyer

could rely on an implied warranty that it

would reasonably perform the service in

tended. ParSons B. C. & S. F. Co. v. Mallinger

[Iowa] 98 \I. YV. 580.

45. That a printed warranty in a written

sale of second-hand machinery declared that

it should not apply to such machinery will

not preclude an implied warranty of suitable

ness, where the seller knew that it wasiDiv. [N. Y.] 613.

bought for a specific purpose. New Blrdsall

Co. v. Keys. 99 Mo. App. 458. 74 S. W. 12.

48. W'here the purchasers of a gasoline

engine told the manufacturers they would

coniirm an order for it on a guaranty that it

was to be of a certain capacity and to work

satisfactorily in every respect, and the offer

was accepted, the acceptance being accom

panied by the guaranty as to capacity and

circulars stating that the engine was safe.

the specific guaranty as to capacity did not

prevent acceptance from constituting a guar

anty of safety as expressed in the circulars.

Charter Gas-Engine Co. v. Kellam, 79 App.

Div. [N. Y.] 221.

47. Bad habit in a horse. Knoepker v.

Ahman. 99 Mo. App. 30. 72 S. W. 483.

48. Iron pipe for conducting water. Tellu

ride Power '1‘. Co. v. Crane Co., 208 Ill. 218. 70

N. E. 319. It was not shown that. seller un

dertook to sell fish otherwise than in the

condition in which they were, good or bad.

Troy Grocery Co. v. Potter [.~\la.] 36 So. 12.

40. The vendor of the hope of future

crops of oranges does not warrant the ex

istence of the trees. Losecco v. Gregory. 108

La. 648.

50. A warranty may exist without express

stipulation. as where goods are supplied for

a special purpose. their fitness is warranted.

Troy Grocery Co. v. Potter [.'\la.] 36 So. 12.

Illustrations: If oats sold for seed are not

expressly warranted the law will imply a

warranty that they are free from mustard

seed. Bell v. Mills. 78 App. Div. [N. Y.] 42.

\Vhere the seller of feed for cattle knows

that it is to be used for that purpose. he

impliedly warrants it fit and wholesome for

feed. though nothing is said in the written

contract. Houston Cotton Oil Co. v. Tram

mell [Tex. Civ. App.] 72 S. \V. 244.

Knowledge of the seller that apparatus

ordered was for a certain purpose raises an

implied warranty of suitableness. Especially

where the purchaser relied on the seller's

judgment. Skinner v. Kerwin Ornamental

Glass Co. [Mo. App.] 77 S. \V. 1011. A seller

of a machine for a certain purpose which

falls to fill it cannot recover therefor, nor

for materials afterward furnished to com

plete it. Piel v. Nat. Cooperage (*o.. 85 App.

Where a machine is in
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with,'1 or it complies with a description, kind, and quality specified in the

order.” On breach of warranty of soundness of an animal, plaintifi must prove

express warranty either before or at time of sale.“ On successive sales of goods

of a kind previously bought, there is an implied warranty that the quality of

previous sales will be maintained."

sample is a question for the jury."

Sale by sample,“ or by a particular descrip

tion, imports a warranty of compliance therewith.“ Whether a sale is a sale by

In executory sales a warranty exists that the

article will be merchantable and of the kind ordered." There is no warranty of

quality implied generally in a sale of second hand machinery," but fitness for

a known purpose may be specially implied, even though express warranties in

other respects are disavowed.“

A warranty will be limited to the matters imported by its terms,’1 or their

tended for a particular purpose and is adapt

able to no other, an implied warranty exists

that it will reasonably fill that purpose.

Parsons B. C. & S. F. Co. v. Mailinger [Iowa]

98 N. W. 680. On sale of machinery for a.

special use of which the seller has notice.

there is an implied warranty of its reason

able suitability, whether it was taken from

his stock or specially manufactured. South

ern Brass & Iron Co. v. Exeter Mach. Works,

109 Tenn. 67, 70 S. W. 614. Proof that appli

ances were worthless for any purpose what

ever and that the purchaser was ignorant of

the kind needed and relied on the seller's

judgment ls admissible on the question of

implied warranty. Skinner v. Kerwin Orna

mental Glass Co. [Mo. App.] 77 S. W. 1011.

Implied warranty of clay pots sold by manu

lecturer with full knowledge that they were

to be used for a certain purpose. Queen

City Glass Co v. Pittsburg Clay Pot Co.. 97

Md 429.

A manufacturer of an article for a spe

cific purpose implicdly warrants quality of

material and “(Will workmanship. Murray

Iron Works (‘0. v. Dckalb E. Co., 103 Ill. App.

78. If an article is made to order there is

an Implied warranty that it is reasonably

fit for the purpose for which it is ordinarily

intended. or for the special purpose of the

buyer if that is known to the seller. Tellu

ride Power T. Co. v. Crane Co.. 108 Ill.

647. Implied warranty that the quality of

linseed oil was the same as that furnished

previously, and fit for the purpose for which

the seller knew it was to be used. Cleve

land Linseed Oil Co. v. Buchanan & Sons [C.

C. A.] 120 Fed. 908. In a suit for breach

of warranty an instruction that an implied

warranty exists in ordinary sales that the

article is merchantable and suitable for the

use intended is not error [Civ. Code 1895, 6

3665]. Objection was that the sale was made

in Wisconsin but the question as to the law

governing this point was not raised. Wells

v. Grass, 118 Ga. 566. _

51. Because the buyer may have told the

seller that he was purchasing the materials

for a certain purpose will not raise a war

ranty for such purpose where the articles

were true to sample. Chicago House Wreck

.Qig Co. v. Durand. 105 Ill. App. 175. Where

a contract for manufacture and sale of ap

pliances required them to be fit for a cer

tain purpose and equal in quality to certain

appliances named. and the seller knew the

purpose for which they werc intended. there

was an implied warranty that they were

merchantable which included both patent and

latent defects resulting from process of man

ui‘acture or the materials used. Baylis v.

Weibezahl, 42 Misc. [N. Y.] 178. Where yarn

is sold by sample. the seller refusing to guar

anty its strength. there is no warranty as

to its quality where the purchaser selects the

sample. Hardt v. Western Elec. Co.. 84 App.

Div. [N. Y.] 249.

52. Where a known article. definitely de

scribed. is ordered from and actually fur

nished by a manufacturer. no implied war

ranty exists that it will suit the buyer's

purpose. Oil Creek Gold Min. CO. v. Fair

banks. Morse & Co. (Colo. App.] 74 Pac. 543.

Where the seller delivers a machine of thr

kind and character agreed upon, no implied

warranty exists as to its suitability for the

buyer‘s purpose. Fairbanks, Morse d: Co. v.

Baskett. 98 Mo. ADP. 63, 71 S. W. 1113.

Where machinery delivered is of the kind

and quality required by the contract. the

price is due. though it fails to answer the

purpose for which it was bought. especially

where the failure is due to a part bought

under a. separate contract. Dreyfus v. Mrs.

William Lourd & Co. [La.] 36 So. 369.

58. No particular words are necessaryv

Cummins v. Ennis [Del.] 56 Atl. 377.

54. Empire State Bag Co. v. McDermott. R?

App. Div. [N. Y.] 234.

55. Sumciency of evidence to show sale

by sample and implied warranty that goods

should comply as to size and quality. Tex.

Fruit Co. v. Lane. 101 Mo. App. 712, 74 S.

W. 400. Contract to manufacture and deliver

wrenches equal to a model submitted, held

not to be a sale by sample for which the

vendee could recover damages because of the

inferior quality of articles delivered. Ideal

Wrench Co. v. Garvin Mach. Co., 92 App. Div.

[N. Y.] 187.

50. Americus Grocery Co. v. Brackett &

Co. [Co..] 46 S. E. 657. The sale of a. chattel

of a particular description imports a war

ranty that the article sold is of the kind

specified. Id.

57. Evidence conflicting as to whether a

brick exhibited at time of sale was used as

a sample or not. N. Y. Hydraulic Press Brick

Co. v. Cunn, 87 N. Y. Supp. 168.

58. Wilson v. Belles. 22 Pa. Super. Ct. 477.

59. Norris v. Roinstedier. 90 Mo. App. 626.

60. That a contract for sale of second

hand machinery provided against modificn‘

tion by the seller‘s agent will not prevent

an implied warranty of sultableness. Now

Birdsall Co. v. Keys, 99 Mo. App. 468. 74 S.

W. 12.

61. Where a sale of wool required it to be



2 Car. Lam 1547SALES § 8B.

customary meaning," and to the stipulated time, or to a reasonable time if none

be fixed.“ The seller’s knowledge is not necessary to breach of a strict war

ranty.“ General warranty as to quality or satisfactoriness includes all the sub

ject-matter,“ and all causes of reasonable objection,“ but only reasonable objec

tions," and not defects obvious to the senses and known to the warrantee,“ or

owing to mismanagement of the buyer.”

Substantial compliance with terms of a warranty suil‘ices.’° Defects suf

ficient to the buyer personally will warrant his rejection,71 but arbitrary rejec

tion cannot be made."

chine does not work satisfactorily."

tree from certain objectionable qualities, on

inspection the purchaser could reject it for

such qualities but not for other conditions

as to quality. Davis & Son v. Allen. 25 Ky.

L. R. 1484. 77 B. W. 1125. An agreement to

furnish “castings to be made of steel," war

rants only the character of metal to be used

and not that it shall be of the best grade

or suitable for the purpose intended. Fred

rick Mfg. Co. v. Devlin [C. C. A.] 127 Fed.

71. Where a contract for sale of a piano

distinctly relieves the seller from responsi

bility for tuning, he is not liable for a de

fect of that character. Hoicombe v. Cable

Co. [Ga] 46 S. E. 671. A guaranty that oats

for seeding purposes were "in good condi

tion, choice stock. and well cleaned," does

not warrant them free from mustard seed.

Bell v, Mills, 78 App. Div. [N. Y.] 42. A

guaranty by a seller of a filter that the

filtrate would be clear and bright. and ren

der condensed water suitable for boilers.

did not mean merely that suspended matter

in the water would be removed. but that the

water would be made clear and bright. 0.

H. Jewell Filter Co. v. Kirk, 200 11]. 382, 66

X. E. 698. An agreement by the seller of a

machine to furnish new parts for those

proving defective in material or workman

ship for a year did not bind him to make

good natural wear and tear. Fairbanks,

Morse & Co. v. Baskett, 98 Mo. App. 63, 71 S.

W. 1118. Sufficiency of terms of sale of a

horse to amount to an express warranty of

soundness. Buliard v. Brewer, 118 Ga. 918.

02. Where dust collectors bought were to

be shipped in “manufactured state," failure

to rivet joints of pipes before shipping was

not a breach. where it appeared that the

seller usually shipped in that way. Ailing

ton d: Curtis Mfg. Co. v. Detroit R. Co. [Mich.]

95 N. W. 562.

68. That an ice plant would produce a cer

tain amount of ice every 24 hours. It work

ed all right the first year but failed the fol

lowing two years. Held sumcient perform

ance. Danville Coal 8: Ice Co. v. Vilter Mfg.

Co. [Ky.] 79 S. W. 225.

64. Scienter of the seller need not be

proven. Becker v. Atchason [N. J. Law] 56

Atl. 172; Wood v. Anthony & Co.. 79 App.

Div. [N. Y.] 111. That. a. cow when sold

had tuberculosis is a breach of warranty

of soundness. whether the seller knew of the

disease or not. Cummins v. Ennis [Del.] 56

Atl. 877.

65. Where several lots of eggs from as

many different localities are sold on a war

ranty as to quality. the buyer may rely on

the warranty as to all. Egbert v.' Hani‘ord

Produce Co.. 86 N. Y. Supp. 1118. The pur

It is not incumbent on the buyer to discover why a ma

chnser of an entire crop of molasses. to be

of good quality, is not bound to receive a

part made from frozen cane. Barrow v. Pe

nick, 110 La. 572.

88. An agreement to remove a machine

from the buyer's premises if it proves unsat

isfactory for any other cause than those

stated in the contract includes any other

reasonable cause of dissatisfaction. Union

League Club v. Blymyer Ice Mach. Co., 104

Ill. App. 106. Warranty of a gasoline en

gine that it is safe. reliable, and can be run

without danger, is broken by explosion from

an unknown cause. Charter Gas-Engine Co.

v. Kellam. 79 App. Div. [N. Y.] 231.

07. Warranty to work satisfactorily re

quires only reasonable compliance. Lock

wood Mfg. Co. v. Mason Regulator Co.. 183

Mass. 25, 66 N. E. 420. That goods of small

cost and not intended to be skilfully or ar

tistically made were defective in part, is

not a breach where the maker was willing

to replace defective ones at all times. Buc

dlngen Mfg. Co. v. Royal Trust Co., 90 App.

Div. [N. Y.] 267.

“:8. Jewell Filter Co. v. Kirk, 102 Ill. App.

60. Breach of warranty of a machine can

not be said to exist where failure of the

machine to work was due to mismanage

ment. Alllngton & Curtis Mfg. Co. v. De

troit R. Co. [Mich.] 95 N. W. 662.

70. Breach of warranty of engravings

sold. Colo. Dry Goods Co. v. Dunn Co. [Colo.

App.] 71 Fee. 887.

71. On sale of a machine to be accepted

if it worked satisfactorily, the buyer need

exercise only the Judgment and capacity he

possessed. and may reject it, though a per

son of ordinary skill might have made it

work satisfactorily. Haney-Campbell Co. v.

Preston Creamery Ass'n, 119 Iowa, 188, 93

N. W. 297. Where a steel die was sold on

condition that it work satisfactorily, the

buyer was not bound to accept it he be

lieved in good faith that it did not so work.

though the seller could show that it did

good work. Parr v. Northern Elec. Mfg. Co.,

117 Wis. 278. 93 N. W. 1099.

72. Sale of a machine under guaranty

and provision for removal by the seller if it

proved unsatisfactory for any other reason

did not warrant arbitrary rejection. Union

League Club v. Blymyer Ice-Mach, Co., 204

Ill. 117, 68 N. E. 409.

78. On sale of a machine under condition

that it shall work satisfactorily and a. period

is given for test, the seller. on objection, and

not the buyer must discover particular de

fects. Haney-Campbell Co. v. Preston Cream

ery Ass'n. 119 Iowa, 188. 93 N, W. 297,
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(§ 8) 0. Conditions and fulfillment or breach—Whether a promise or un

derstanding is a condition depends on whether it is a part of the contract or

not.“ Conditions being part of the sale cannot be engrafted on a written sale

by parol," thus where notes describe an absolute sale, parol evidence cannot be

given to show a conditional sale." A condition may afiect the entire sale though

written only on one of the purchase notes." Printed conditions accompanying

the thing sold must be fairly brought home to the buyer." A provision in a

sale of a machine that a man should be sent to remedy defects discovered is a

condition precedent to the right to payment." There is an implied condition

that a buyer given credit and taking possession'0 is and will be solvent.

Conditions must be fulfilled in every essential,“1 but not strictly or technic

ally, so as to work hardship," or in a manner not within the import of the terms

used."

the sale which remains executory.“

of conditions will be found in cited cases.“

74. A writing given by the seller‘s agent

to the purchaser of a cash register allowing

a certain time for trial and return or ex

change of the register if it proved unsatis

factory was a. part of the contract of sale.

Watts v. Nat. Cash Register Co.. 25 Ky. L.

R. 1347. 78 S. W. 118. Contract for sale of

stock medicines as giving the purchaser the

exclusive agency for sale thereof in a cer

tain township. Button v. Baker [Minn.] 97

N. W. 420.

75. Sought to show that sale of newspaper

plant was conditioned upon the purchaser's

publishing the paper for a year. Neville v.

Hughes [Mo. App.] 79 S. W. 735. “'hen

written contract was complete of itself and

seller warranted the title. parol evidence

was inadmissible to show that as part of

the consideration the purchaser had agreed

to publish the paper for a certain'time which

he had not done. Id.: State v. Chamber of

Commerce [Wis.] 98 N. W. 930. Sought to

be shown that salesman had power to bind

the principal and the stipulation relative to

approval was more formality. Succession

of “'elsh. 111 La. 802.

76. Finnlgan v. Shaw,

N. E. 35.

7. Where a warranty was indorsed as a

memorandum on each of two notes given

on a sale. a condition on the first note only.

that breach of the warranty will avoid the

note is not limited to avoidance of that note

alone. Snyder v. Johnson [Neb.] 96 N. W.

692.

78. A purchaser of seed oats cannot be

said to be bound to read a card found in

the sacks on delivery. containing conditions

of sale in small type. and to know that

they were intended as terms of sale. Bell

v. Mills. '78 App. Div. [N. Y.] 42.

1B. McCormick Harvesting Mach. Co. v.

Mackey. 100 Mo. App. 400. 74 S. \V. 388.

80. Pratt v. B, Freeman & Sons Mfg. Co..

115 Wis. 648. 92 N. W. 368.

81. Substantial performance by the seller

of a sale of flour with privilege of inspection

is shown by evidence of shipment to order

of seller with notice attached to the bill of

lading and subsequent order allowing exam

ination. Brooke v. Hill. 65 S. C. 142. Tender

of goods not in transit at date of the con

tract but shipped three days later is not a

compliance with a condition of sale by "train

184 Mass. 112. 68

A condition is not broken which can be fully performed in that part of

Interpretations given to particular words

In order to enforce it the seller

sit car." so that refusal to receive was not

a breach by the buyer. Stock v. Towle, 97

Me. 408. Provisions in sale of threshing

machine for test and remedy of defects by

seller. Zimmerman v. Robinson, 118 Iowa,

117, 91 N. W. 918.

Unexplained dishonor of drafts on the

place agreed is a breach. Town v. Jepson

[Mich.] 95 N. “V. 742. In such a case the

seller need not draw on another place and

were the contrary true the seller is not

bound by notice given by the buyer to the

bank to return the drafts to the seller who

should forward them to another place for

acceptance and payment. Id.

82. Warranty that pumps would work

satisfactorily only obliged the seller to fur

nish pumps complying reasonably with the

warranty. and did not require approval by

a particular engineer, though he knew the

purchaser bought to deliver under a con

tract requiring acceptance by one appointed

by such engineer. Lockwood Mfg. Co. v.

Mason R. Co.. 183 Mass. 25. 66 N. E. 420.

88. A condition in a contract to furnish

goods that the buyer might renew so long

as he did not "advance, loan or aid" any

competitor of the seller in the business is

not broken by purchasing goods from com

petitors. on the ground that it "aided" them.

so that the seller might rescind. Underhiil

v. Buckman Fruit 00.. 97 Md. 229.

84. An agreement by the seller of a sel

of books to publish a sketch and portrait or

the purchaser will not prevent recovery for

a part delivered without compliance. as the

condition can be complied with in the re

maining book. White & Co. v. Corbin, 86 N.

Y. Supp. 216.

85. Where goods are sold with privilege

of exchange for other goods “within 15 days

from date of invoice." such date is the day

of shipment. though a. prior date is written

on the face of the invoice. Merchants' Exch.

Co. v. Weisman [Mich.] 93 Nv W. 869. An

executory contract to buy railroad ties for

a certain period. providing for delivery of

all ties purchased and handled by the seller

on the railroad line. according to specifica

tions. and to be piled and marked by the

seller. for which the buyer agreed to pay a

certain price within a certain time after in

spection and acceptance by the railroad com

pany, was an agreement by the buyer to
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need not know of a breach of condition by the buyer."6 Breach of condition by

the buyer will defeat his right to enforce the contract.“

(§ 8) D. Conditions on a warranty must be fulfilled” in all essential par

ticulars” or it cannot be enforced, unless the conditions or strict performance of

them be waived ;“° but a condition related to one warranty is. not prerequisite

to enforcement of a distinct one,01 thus where one part of a warranty is absolute

purchase for himself. not dependent on a

sale to the company, the only object of in

spection being to determine. that the ties

met the requirements. Potter v. Holmes. 8?

Minn. 477, 92 N. W. 411. A phrase in a con

tract of sale that it is "to be settled without

reference to any other contract" does not

limit assignment of the sale or the right

of the buyer to resell before payment or

delivery, but means that the sale is inde

pendent. Bayne v. Iiard, 77 App. Div. [N.

Y.] 251. Contract as requiring payment by

the seller of enumerated charges and giving

the purchaser no advantage of intermediate

reduction of customs duties where coal was

shipped from New South W'ales to San

Francisco. Withers v. Moore [Cat] 71 Pac.

697. “Transit car" in a contract for delivery

of goods by railroad held to mean a car al

ready loaded and on its way to the purchaser.

hence it is a breach if no car was in transit.

Stock v, Towle, 97 Me. 408. Stipulation that

seller of oil should be released if oil supply

in the vicinity became exhausted or the.

seller's lessor should revoke oil leases, held

to mean that only in case of revocation and

exhaustion of other wells should he be re

leased. Wilson v. Alcatraz Asphalt Co. [Cal.l

75 Pac. 787. A condition. that if a machine

sold is unsatisfactory after the seller's at

tempts to remedy defects, a second test is

to be made with another machine under the

same circumstances, requires such test

only on disagreement as to the quality of

work done by the first machine. Zimmer

man v. Robinson, 118 Iowa, 117, 91 N. \V.

918. A provision "for renewal." by the buy

--r of a contract to furnish goods for a year.

for another year if he did not aid the com

petitors of the seller, extended only to the

renewal year and was not of unlimited dura

tion. Underhill v. Buckman Fruit Co., 97

.\‘id. 229.

A contract for sale of hay to the United

States providing that the quantity re

ceived may be increased or decreased

at option of the government within cer

tain limits, designating daily rate of de

livery "or in such quantities and at such

times as ordered" is not broken by suspen

sion of orders to receive for a certain period

in compliance with such terms. though the

price 0." hay has greatly increased in the

meantime. St. Louis Hay 8: Grain Co. v.

1'. 8., 24 Sup. Ct. 47. That a. buyer of ma

chinery was to have time to determine

whether it was satisfactory before a note

for the price became due does not render

its payment at maturity conditional so that

breach of a'collateral agreement was a de

fence in an action on the note. New Haven

Mfg. Co. v. New Haven Pulp & B. Co.

[Conn] 55 Atl. 604.

Repugnancy: Absolute right of rejection

if not satisfactory is not defeated by a

further provision for notice of defects after

trial and opportunity to the seller to put it

In order. McCormick v. Finch, 100 Mo. App.

641, 75 S. W. 373.

so. A condition in a sale of materials

that the buyer should use them exclusively

in his own trade is broken by his sale to

third persons. whether done with or without

the sellers knowledge. Trinidad Asphalt

Mfg. Co. v. Trinidad Asphalt R. Co. [C. C.

A.] 119 Fed. 134.

87. “’here a buyer was bound to use ma

terials bought exclusively in its trade, it

could not recover damages for failure of

the seller to fill orders intended for third

persons, whether the seller knew of the

buyer‘s contracts with such persons or not.

Trinidad Asphalt Mfg. Co. v. Trinidad As

phalt R. Co. [C. C. A.] 119 Fed. 134. “'here

a seller rescinded the contract for failure

of the purchaser to pay for previous ship

ments as required by the contract, and re

fused to consider the contract in a letter

acknowledging receipt of a. check for part

of the sum after rescission, retention of the

check was not a waiver of the breach.

Eastern Forge Co. v. Corbin, 182 Mass. 590,

66 N. E. 419. \\'here a sale was. for cash

and the buyer refused to pay after part of

the goods were sent, the seller is not liable

for failure to send the remainder. Beacon

l-‘alls Rubber Shoe Co. v. Burns, 79 App. Div.

[N. Y.] 639.

88. McCormick Harvesting Mach. Co. v.

Arnold, 25 Ky. L. R. 663, 76 S. W. 323. Pay

ment to be made before delivery in order

that express warranty should heeomc ef

feetive. The buyer refused to settle until

after trial of the machine. Held. the benefit

of the warranty was waived. Parsons B. C.

S: S. F. Co. v. Mallinger [Iowa] 98 N. “Y

580. Where a. machine is sold upon trial.

title in the meantime remaining in the seller.

and if not according to warranty, to be re

turned, retention and agreeing to pay for

the same renders the sale absolute and

waives any previous breach of warranty.

Vanderbeek v. Francis, 75 Conn. 467.

89. “'here fire hose sold was warranted

to pass inspection by the fire department,

that the department could not approve the

hose after a test will discharge liability of

the purchaser. though it had not been ofli

cially rejected. Eureka Fire Hose Co. v.

Reynolds. 86 N, Y. Supt). 753. A contract

for sale of patterns with a condition for re

turn and exchange of discarded ones for

new ones and a guaranty against loss at

the end of a. time certain held not to re

quire return of all patterns on hand as prece

dent to put the. guaranty in force. McCall

Co. v. Eagan, 89 App. Div. [N. Y.] 330.

00. See post. § 8E.

91. Covenant by seller warranting title

and covenant by purchaser to continue the

publication for a year held separate and

distinct obligations. and former may be

enforced, although the latter is not per

formed. Neville v. Hughes [Mo. App.) 79 S.

W. 735.
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and the other conditional." A warranty dependent on condition precedent" is

not binding until the condition be performed. Conditions in a printed warranty

furnished by a vendor will be construed most strongly against the vendor.“ N0

lice“ of the kind" and to the persons" stipulated as a condition must be given.

If return of an unsatisfactory thing is stipulated, notice that it is held for

the seller will not suffice."

sonable time.”

the essence of the contract.1

If a return is required, it must be made in a rea—

Time for return as indicated by the words “at once” is not of

(§ 8) E. Wat/var of warranties and conditions; excuse for breach—A war

ranty may be waived by a sufficient agreement2 or matter amounting to an ce

toppel.“ A new contract superseding the one with the warranty annuls it.‘ Ac

ceptance with knowledge of imperfections does not prevent an express warranty

taking efiect,‘ and the giving of purchase-money notesu or a chattel mortgage1

92. Machine was warranted to be of good

material. etc., and if upon trial it should

not work well. notice should be immediately

given and if not fixed it should be returned.

Held warranty as to good materials was ab

solute and did not depend upon the giving of

notice. McCormick Harvesting Mach. Co. v.

Fields [Mlnn.] 95 N. W. 886. Warranty was

as to the soundness and capacity of a horse.

monthly reports to be rendered so as to de

termine whether or not guaranty' as to

capacity was broken, held, failure to sub

mit such reports did not preclude action on

warranty of soundness. Montgomery v.

Hanson [Iowa] 97 N. W. 1081.

98. Purchaser to return all goods on hand

at expiration of certain period as condition

precedent. McCall Co. v. Eagan, 89 App.

Div. [N. Y.] 330.

94. Parsons B. C. & S. F. Co. v. Gadeke

[Neb.] 95 N. W. 850.

95. Case Threshing Mach. Co. v. Lyons.

24 Ky. L R. 1862, 72 S. W. 356. Where no

tice of defects is required, it must be given.

Sloan v. Wolf Co. [C. C. A.] 124 Fed. 196.

Where notice is required it must be given

in order to return the machine or resist

payment of the purchase price because of a

defect. Frick v. Morgan. 24 Ky. L. R. 836.

69 S. W. 1072. Notice required. also that

continuous use for six days should be con

clusive evidence of miflllment of warranty,

held. by failure to give notice and use of

machine for three seasons buyer could not

recover for breach of notice. Massillon

E. t '1‘. Co. v. Schirmer [Iowa] 98 N. W.

599. Under an agreement to install an

evaporating apparatus the purchaser agreed

to pay a certain amount in one month un

less it notified the seller that the apparatus

did not come up to the guaranty. The fact

that the buyer expressed dissatisfaction and

efforts were made to improve the apparatus

did not constitute the notice required by the

contract. Pu. I. W. Co. v. Hygeian I. &

C. S. Co. [Mass] 70 N. E. 427.

96. Notice must be given according to

the terms of the guaranty. Northern Eiec.

Mfg. Co. v. Benjamin Coal Co.. 116 Wis.

130. 92 N. W. 553. A notice that a. machine

"did not perform the work it was bought

to do" is not a compliance with a contract

requiring notice of its failure to comply

with the warranty “stating wherein the ma

chine was faulty." Id. Notice of defects

In a machine, obtained by the seller's

agent in setting it up. is not notice

within a warranty expressly providing

such notice to be insufficient. Heagney

v. Case Threshing Mach. Co. [Neb.] 96 N. W.

175.

97. Case Threshing Mach. Co. v. Ebbig

hausen, 11 N, D. 466. 92 N. W. 826. Where

a. written sale of machinery requires notice

of defects to the seller and his agent. no

tice to the agent alone will not entitle

the purchaser to rely on a breach of war

ranty. Case Threshing Mach. Co. v. Lyons.

24 Ky. L. R. 1862. 72 S. W. 356.

98. More notice to the seller that a ma

chine is held subject to his order is not

compliance with a. stipulation for its re

turn if unsatisfactory. Dickey v. Winston

Cigarette Mach. Co., 117 Ga. 181. Where

written sale of a machine provides for no

tices of defects and opportunity for the

seller to perfect it, on failure of which it

shall be returned and payment refunded.

and that failure to return shall amount to

acceptance, notice by the purchaser that

the machine did not work and was held

subject to the seller's order was not a com

pliance with the contract. where neither

the seller nor his agent ever took posses

sion. McCormick Harvesting Mach. Co. v.

Allison. 116 Ga. 445. ‘

90. 21,5 months held unreasonable. North

ern Elec. Mfg. Co. v. Benjamin Coal Co..

116 Wis. 180. 92 N. W. 553.

1. Under the contract of sale of a ma

chine. the machine to be returned “at

once" if not satisfactory. held. the fair in

terpretation was with reasonable prompt

ness. McCormick Harvesting Mach‘. Co. v.

Machmuller [Neb.] 95 N. W. 507.

2. Extensions of time for payment on a

warranted machine are suflicient considera

tion for waiver of warranty by the pur

chaser, Fairbanks. Morse 8: Co. v. Baskett.

98 Mo. App. 58. 71 B. W. 1113.

8. Extending time for payment will not

necessarily estop him from defending on

the ground of breach of warranty in an

action for the price. Fairbanks. Morse &

Co. v. Baskett. 98 Mo. App. 53, 71 S. W.

1118.

4. Vodrey Pottery Co. v. Horne Co., 117

Wis. 1. 93 N. W. 823.

5. Did not waive right to damages by

retaining engine and executing notes for

purchase price after knowledge of imper

fections. Fairbanks. Morse & Co. v. Bas

kett. 98 Mo. App. 53. 71 S. W. 1118. A0

ceptance before inspection or opportunity
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will not prevent its enforcement. A collateral warranty survives acceptance of

the article under the main 'contract.‘ Promises to pay after receiving the ma

chine will not waive a breach of warranty unless made with that intention,o nor

will retention and payments after discovery of defects waive the warranty where

the seller induced the retention by a promise to remedy the defects, which

promise was not fulfilled.1° A warranty is not waived by the adoption and use of

the purchaser’s plans,“ but the buyer himself may impair his warranty by giving

directions."

An implied warranty is not waived by acceptance where the defects are

intent,“ otherwise if patent.“ Where the defects are patent, such warranty is

not waived in an executory contract by mere receipt of the goods,“ but is waived

by acceptance after reasonable opportunity to inspect“ and test it." Acceptance

of part governs defects in that part only."

Waiver of a condition reserving title until payment is a question of intention

and hence one of fact for the trial court."

Such acts as will not waive the warranty may waive the right to rescind2°

for fraudulent warranty or to enforce a warranty so called, which rests on condi

tions respecting dissent or disapproval,"1 or to recover back payments made after

discovering breach of warranty,” unless made upon the express promise to remedy

the same.23

to inspect will not waive the right to re

turn goods for breach of warranty. espe

cially as to latent defects. implied and ex

press warranty. Punteney-Mitchell Mfg.

Co. v. Northwall Co. [Neb.] 91 N. W. 863.

A warranty of castings against defects and

as suitable for a certain use survives ac

ceptance and payment for a reasonable time

for discovery of latent defects which only

use can reveal. White Mfg. Co. v. De La

\‘ergne R. Mach. Co.. 84 N. Y. Supp. 192.

6. Fairbanks, Morse & Co. v. Baskett.

98 Mo. App. 53, 71 S. W. 1113.

7. Title was to remain in seller until pay

ment. Fairbanks. Morse & Co. v. Baskett.

98 Mo. App. 53. 71 S. W. 1113.

8. Contract to build and deliver a. steam

ship. warranty as to speed when loaded to

a certain draft held to survive acceptance.

Bull v. Bath Iron Works, 75 App. Div. [N.

Y.] 380.

9. Fairbanks. Morse 8: Co. v. Baskett, 98

Mo. App. 53. 71 S. W. 1113.

10. As a defense to a purchase-money

note. Huck v. Blschoi'f. 84 N. Y. Supp. 173.

11. A breach of' warranty of an ice plant

is not excused by failure of the purchaser

to Provide a sufficient foundation where the

seller furnished no plans as required. and.

by his agent. accepted the foundation pro

vided; nor by the fact that the purchaser

prevented construction of a false ceiling

where its construction was not contemplated

in the contract. Creamery Package Mfg. Co.

v. Benton County C. Co.. 120 Iowa. 584. 95

N. W. 188.

12. An assignee of a sale of tobacco to

be "prized" in a specified way was held

bound by his assignor’s previous directions

as to how the prizing should be done; hence

for that already prized he had no recovery

despite an additional guaranty made by the

opposite party when consenting to the

transfer. Thompson v. Melton & Co.. 24 Ky.

L R. 2461, 74 S. W. 192.

18. Implied warranty of yarn. Wallace

v. Knoxville Woolen Mills, 25 Ky. L. R. 1445.

78 S. W. 192; Punteney-Mitchell Mfg. Co. v.

Northwall Co. [Neb.] 91 N. W. 863. That a

purchaser of seed oats. lmpiiedly warranted

free from mustard seed. sowed nearly all

of them before discovering foreign seed

among them. though he examined them care

fully. will not show an acceptance waiving

the warranty. Bell v. Mills, 78 App. Div. [N.

Y.] 42.

14. An implied warranty against defects

plainly visible does not survive acceptance.

Poor workmanship. bad colors and bad as

sortment of sweaters. Lifshitz v. McConnell,

80 App. Div. [N. Y.] 289.

15. Merely taking potatoes from a car

will not waive a warranty of quality even

as to defects shown by external appearance.

the purchaser having a reasonabe time for

inspection. Northern Supply Co. v. Wan

gard. 117 Wis. 624. 94 N. W. 785.

10. Baylls v. Welbezahl. 42 Misc. [N. Y.]

178; Northern Supply Co. v. Wangard, 11?

Wis. 624. 94 N. W. 785.

17. Von Dohren v. John Deere Plow Co.

[Neb.] 98 N. W. 830.

18. Defects in part accepted: Acceptance

and payment of part of goods Without com

plaint. or rescission. and offer to return at

time of delivery. waives objections as to

quality. and makes the purchaser liable

for the balance if equal in quality to those

furnished. Well v. Unique Elec. Device Co..

39 Misc. [N. Y.] 527.

Defect in part not accepted: That a buy

er accepts the part of goods delivered

which conform to the contract will not pre

vent his claim for damages for failure of

the remainder to comply with the contract.

Gilbert v. Alton. 84 N. Y. Supp. 682.

19. Albert v. Lewis Steiner Mfg. Co., 86

N. Y. Supp. 162.

20. See post. 59 10A, 113.

21. See ante, ! 8D.

2. Nat. Computing Scale Co. v. Eaves.

116 Ga. 511. Accepting and retaining goods
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A strike is not an impossibility of performance excusing a. breach of a war—

ranty.“

Conditions—Conditions may be waived by acts evincing such an intention"5

or performance in time excused by acts of the opposite party." A condition

subsequent must be asserted within a reasonable time after opportunity given or

it is waived." An agent may do so if he has authority." To constitute a waiver

of a condition for payment on delivery, there must be a delivery and an intent

not to insist on immediate payment as a condition for passing title.20

the seller will render the buyer’s compliance with conditions unnecessary.”

Breach by

When

one breach of condition is waived, the defaulting party may thereafter enforce

other conditions against the waiving party."

(§ 8) F. Remedies on the warranty and on breach of condition have been

reserved for other parts of this title," together with damages for breach33 and

rights of assignees and subsequent purchasers.“

§ 9. Payment, tender, and price as terms of the contract.”—-A sale for cash

on delivery is not complete until payment," or eifective tender" of the full

after knowledge of breach of warranty

waives the breach so as to preclude recov

ery of purchase price paid. Hazen v. Wil

helmie [Neb.] 93 N. W. 920.

28. Not. Computing Scale Co. v. Eaves.

116 Ga. 511.

24. Puget Sound I. & S. Works v. Clem

mons. 32 Wash. 36. 72 Pac. 465.

25. Notice after goods were destroyed

not to advertise them per condition waived

it. De VVltt & Co. v. Culpepper. 66 S. C. 467.

Condition for return 01‘ machine, held, not

waived. Zimmerman v. Robinson 8; Co.,

118 Iowa, 117, 91 N. W. 918. That the seller

acted on oral notice of defects will waive a

requirement for written notice. Parsons B.

C. dz 5. F. Co. v. Grideke [Neb.] 95 N. W.

850,

30. Delay in delivery was caused by buy

er, shipments were accepted without ob

jection and complaint was made of too fre

quent shipments' held, buyer could not ob

ject that delivery was not made in time.

O'Brien v. Higley [Ind.] 70 N. E. 242. Pro

vision for return of machine within a cer

tain time waived by promise to repair and

held, such waiver carried with it the pro

vision that continued possession for a. cer

tain time should be conclusive evidence of

fulfillment of the warranty. Massillon E.

& '1‘. Co. v. Shirmer [Iowa] 98 N. \V. 50L

Where the vendee is induced to keep a. de

fective machine by promises to perfect it,

the seller extends the time for trial. Par

sons 8. C. 8!: S. F. Co. v. Gadeke [Neb.] 95

N. W. 850.

27. Condition for inspection of railroad

lies. Potter v. Holmes. 8? Minn. 477, 92 N.

W. 411.

28. “'here the purchaser signed a writ

ten contract of sale plainly reciting "no

goods on consignment." giving the terms

for time and cash and providing that alters.

tion cannot be made by the seller's agent.

he cannot plead in defense an agreement

written on the back of the order. by the

agent. to receive back or sell gomls not

snid within a certain time. Flower City

Plant Food Co. v. Roberts, 81 App. Div.

[N. Y.] 249.

29. Paulson v. Lyon, 26 Utah, 438, 73 Pnc.

510.

Waiver by agent of condition to return

in conditional warranty. McCormick Har

vesting Mach. Co. v. Dodklns, 24 Ky. L. R.

2106, 73 S. W. 1129. General agent of

threshing machine company is without au

thority to waive conditions in a conditional

warranty. Case Threshing Mach. Co. v. Eb

!)ighnusen, 11 N. D. 466, 92 N. W. 826.

Workman of the seller sent to remedy de

fects cannot release purchaser from a. con

dition in a conditional warranty. Massillon

E. & '1‘. Co. v. Schirmer [Iowa] 93 N. W. 599.

Request by the seller's agent that buyer

should store machine for the seller oom

plied with. waived the buyer's obligation

to return the machine under a conditional

warranty. McCormick Harvesting Mach. Co.

v. Dodkins. 24 Ky. L. R. 2806, 78 S. W. 1129.

80. Notice of defects or return of an en

gine within a. reasonable time is unneces

sary to recovery for fraud where the con

tract contemplated delivery of a new en—

gine and by fiaud an old one was imposed

on the buyer. Huber Mfg. Co. v, Hunter,

39 Mo. App. 46, 72 S. W. 484.

81. The waiver of a seller's breach en

ables him to‘insist on payment before de

livery to a. buyer on credit since become in

solvent. Pratt v. Freoman & Sons Mfg. Co.,

115 Wis. 648, 92 N. W. 368.

82. See post, § 10, Remedies of the seller.

3 11. Remedies of the purchaser.

33. Sec post. Q 12.

31. See post, § 13.

35. Payment as necessary to pass title,

see ante. § 60. Conditional sales. see post.

§ 14. Criminal liability for fraudulent pur

chase of goods on credit, sec 1"-"tl.'~'c Pre

lenses and Cheats, 1 Curr. Law, p. 1204.

The market price or a. reasonable price is

meant when none is specified. Sec ante. §

4

86. Johnston v. Parrott, 92 Mo. .\pp. 1519.

Where payment was a condition of transfer

on sale of fruit. the buyer‘s unexplained rc

i‘usnl to pay for a. part on delivery amounts

to an abandonment. Town v. Jcpson [Mich.]

95 N. 1". 742.

37. Snflicicncy of tender by purchaser of

corporate stock to seller under terms of

sale [Code 3061]. Hamilton v. Finnegan, 117

lowa, 623. 91 N. W. 1039. Where the pur
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agreed price."

need not tender payment until the seller otl'ers to deliver.”

Where the sale requires payment before delivery, the purchaser

An offer by the pur

chaser under a credit sale to accept the goods and pay a less amount is a refusal

to make payment.“

A sale without terms as to payment is presumed to be for cash,‘1 on de'

livery“ at the place of shipmen ." Under an order for goods for future delivery

on credit, the term of credit begins with delivery.“ An unconditional promise

to pay cannot be suspended by the state of the promisor’s contract with others.“

The eerct of particular terms for payment is matter for construction.“ When

time has been extended, but default is made, the original agreement as to time

of payment may be enforced."

Payment in other goods,“ or by way of releasing," or assigning" a debt,

or a new contract for sale of the same article, fully executed,In is a discharge.52

Giving a draft or check in payment is not payment until the draft is paid,53 un

less there is undue delay in presenting it, wherefrom prejudice resulted.“ An

agreement to fix prices according to a standard," or according to a varying con

dition, is binding, though less than cost prices are thus made," or it enables the

chaser made no demand for performance or

tender of purchase money until after the

term of an executory sale, it was not com—

pleted and he could not recover the Value

of the goods. Robinson v. Thoma, 30 Wash.

129. 70 Pac. 240. Deposit of the balance due

on a sale by the purchaser in a bank to the

credit of the seller does not show a tender

of the price. Id.

38. Where an Australian shipper drew a

draft [or less than the agreed price, under

existing custom duties. for coal shipped to

San Francisco. and advised the purchaser to

that effect, leaving him to remit any reduc

tion in duty. the draft was not in settlement

for the cargo. Withers v. Moore. 140 Cal.

591. 74 Pac. 159.

39. Bussard v. Hibler, 42 Or. 500, 71 Pac.

642.

40. 41. Pratt v. B. Freeman & Sons Mfg.

Co., 115 Wis. 648, 92 N. W. 368.

42. Where the contract is silent as to

time of payment, it will be presumed that

it was to be made on delivery so that wheth

er title had passed at delivery, in an action

for the price. was immaterial. Armsby Co.

v. Blum. 137 Cal. 652. 70 Pac. 669.

43. Where a contract for cash sale prof

\‘ides for shipping instructions by buyer'

“when requested by seller—F. O. B." a cer

tain place. payment is due on delivery on

board cars at such place, though the resi

dence of the buyer is stated to be else

where. Samuel M. Lawder & Sons Co. v.

Albert Mackie Grocer Co., 97 Md. 1.

44. Grnbfelder v. Vosburgh, 90 App. Div.

[N. Y.] 307.

45. Where an owner agreed to pay for

materials for a house before delivery to

the contractor, the materialmen could re

cover therefor on account for goods sold

and delivered regardless of the owner's con

tract with the contractor. Williamson v.

Smith & Co. [Tex. Civ. App.] '79 S. W. 61.

40. Illustrations: Sale for cash. Beacon

Falls Rubber Shoe Co. v. Burns, 79 App.

Div. [N. Y.] 639. A contract for sale of

goods. “Terms cash. less” a certain per cent.

is an agreement for a cash sale at a certain

price and not for a credit sale subject to

discount for cash. Samuel M. Lawder & Sons

Curr. La v—BS.

Co. v. Albert Mackie Grocer Co., 97 Md. 1.

Purchase oi! fruit trees to be paid for by

their produce, time when interest begins to

run. Stark v. Anderson [Mo. App.] 78 S.

W. 340. Payment out 0! daily “receipts” as

meaning gross receipts. Creamery Package

Mfg. Co. v. Benton County C. Co., 120 Iowa.

584. 95 N. W. 188. A condition that goods

bought for resale are “to be fully settled

for within ten days” does not necessarily

mean paid for, so that evidence of statements

to the seller that goods sold by the pur

chaser would be paid for and the remainder

accounted for was inadmissible. Toombs v.

Stockwell, 131 Mich. 633, 92 N. W. 289. Un

der an agreement to sell an evaporating ap

paratus. held, that the purchaser was re

quired to pay for it in one month unless he

notified the seller that it did not accomplish

the results guarantied. Pa. Ironworks Co.

v. Hygeian I. & C. S. Co. [Mass] 70 N. E.

427.

47. Equitable Mtg. Co. v. Biggers [6a.] 45

S. E. 962.

48. Authority of agent to take payment

for goods in other goods as defense in ac

tion for price by principal. Block v. Dun

don, 83 App. Div. [N. Y.] 539.

49. It is a. good defense that the seller

agreed that part payment should consist of

a debt of his wife to the buyer. Thieme v.

Henderson, 82 App. Div. [N. Y.] 666.

50. offer to pay by delivery of an ac

count owed by the seller to another, which

the seller refused, is not payment so as

to pass title on a sale for cash on delivery.

Drake v. Scott. 136 Ala. 261.

51. Poland Paper Co. v. Foote 8: Davies

Co.. 118 Ga. 468.

52. See. also, Payment and Tender, 2 Curr.

Law, p. 1158,

53. “Cash sale."

Ga. 483.

54. Fritz v. Kennedy. 119 Iowa. 628. 93 N.

W. 603.

55. "On basis of pure" used in a written

sale of a growing crop of flax means the

seed is to be clean. Glass v. Blazer. 91 Mo.

App. 564.

56. That the price fixed by the competi

tive company was less than cost of manu

Flannery v. Harley, 117
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seller to profit by working up materials on hand and selling at an advance."

When the mode of determining a varying price is fixed no notice of variations

is required.“

quote at the time of sale or payment.“

Prices to be fixed by those of competitors will be such as they

The amount paid and that payable on

several orders may be adjusted to equalize the price.“

§ 10. Remedies of seller."

for conversion.

A. Rescission and retaking of goods or action

Rescission.°2-—Failurc of the purchaser to pay for goods,“ or fraud

ulent statements as to his solvency,“ though the buyer did not know them to be

facture is no defense to a. demand for a re

duction of the price on account of rebates

made by such company. Matthews Glass

Co. v. Burk [Ind.] 70 N. E. 371.

57. Vivien Mfg. Co. v. Robertson, 176 Mo.

219. 75 S. W. 644.

58. On sale of manufactured goods pro

viding for increase or decrease in price ac

cording to price of materials from which

they were made, and settlement once a year,

the seller need not notify the buyer of an

increase in price under such terms. Vivion

Mfg. Co. v. Robertson, 176 M0. 219, 76 B. W.

644,

59. Contract to sell output of glass at

:1. discount five per cent lower than the low

est price made by a competitor. Payment

to be made on receipt of glass. Held, the

price was determined by the prices of the

competitive company at time of receipt.

Matthews Glass Co. v. Burk [Ind.] 70 N. E.

371.

Evidence: Circular letters by the com

petitive company to its customers inform

ing them of its prices are admissible to

show the price. Id.

00. An offer of an entire quantity at a

price was held to inure to one who bought

all in two orders; hence his price was equal

ized by a rebate on price paid for the pre

vious lot he had bought. Bristol v. Mente,

79 APP. Div. [N. Y.] 67.

61. Specific enforcement of contracts, see

Specific Performance, 2 Curr. 'Law.

82. Rescission of contracts in general.

see Contracts, 1 Curr. Law, p. 679. Particu

lar grounds for rescission are specifically

treated in such topics as Duress. 1 Curr.

Law, p. 962; Fraud and Undue Influence, 2

Curr, Law, p. 104; Mistake and Accident, 2

Curr. Law, p. 903.

63. Where under a continuing contract

for a year, shipments and payments to be

made at stipulated intervals. the purchaser

failed to pay for shipments as required, the

seller could rescind the contract. Eastern

Forge Co. v. Corbin, 182 Mass. 590. 66 N. E.

419. “'here nearly all the goods were de

livered and the buyer had complied with a

custom as to payment on such sales, subse

quent violation by him as to such custom

will entitle the seller to rescind as to the

balance and recover for goods delivered.

Minnker v. Cal. Canneries Co., 138 Cal. 239,

71 Pac. 110. Repeated failure 01‘ the pur

chaser to make advance payments at rogu

inr intervals as required by the contract.

where such payments are necessary to en

able the seller to perform a continuing con

tract to furnish materials. entitles the latter

to rescind. St, Regis Paper Co. v. Santa

Clara Lumber Co.. 85 N. Y. Supp. 1034. Where

a buyer left the state without notice to the

seller and without leaving funds at a bank

where drafts in payment were payable un

der the contract. the seller could treat the

sale as rescinded without notice; nor was

he required to allow the drafts to remain

in bank three days for acceptance before;

treating the contract as rescinded by the

buyer. Town v. Jepson [MichJ 95 N. W.

742. If a purchaser fails to pay the agreed

price for part of coal bought, which was

delivered, the seller may rescind and sue for

thv contract price of that delivered. Pur

cell Co. v, Sage, 200 111. 342, 65 N. E. 723.

A promise by an insolvent purchaser to pay

cash on delivery and a breach of such prom

ise does not entitle the seller to rescind;

there must be conduct reasonably involving

a false representation. In re Lewis, 125

Fed. 143.

64. Fraudulent statements of buyer as

ground of rescission by seller, the parties

being in confidential relations. Sullivan v.

Pierce, 125 Fed. 104. \Vhere a sale was in

duced by fraudulent representations as to

the buyer's solvency, the seller, on learning

the fraud. may rescind and retake any goods

he may find in the buyer's possession and

sue for the value of those not found; but

he cannot sue for all the goods under the

contract and at the same time file a claim

for a return of a part of the goods by the

bankrupt buyer‘s trustee. In re Hildebrant.

120 Fed. 992. Failure to answer a question'

as to debts owing “to relations," in a finan

cial statement as a basis for credit, was a

concealment equivalent to a fraudulent rep

resentation. and the creditor could reclaim

the goods. In re Patterson & Co.. 125 Fed.

562. The confidential relation existing be

tween partners may be presumed to continue

after they have formed a corporation which

took over the firm property. so as to induce

one partner who sold his stock to the other

to rely on statements of the other as to its

value in absence of other evidence. Sullivan

v. Pierce, 125 Fed. 104. Shipment of goods

three months after the buyer made a finan

cin] statement misrepresenting his solvency,

without further inquiries or notice of change.

is not negligence debarring the seller from

rescission, In re Patterson & C0., 125 Fed.

562. Whether the lapse of time since state

ments as to solvency of a buyer were made

to a. commercial agency is such that they

should not be relied upon depends upon the

particular circumstances of each case. George

D. Mnshburn & Co. v. Dannenberg Co.. 117

Ga. 667.

Adlnlslllblllty of evidence under pleadings

in replcvin by seller because of false state

ments of purchaser as to his solvency. Kuh,

Nathan & Fisher Co. v. Gluckiick, 120 Iowa.

504, 94 N. W. 1106. In a suit to rescind a

sale for fraudulent statement as to credit.

tax returns of the vendee during the period

covered by the representations maybe show“

in evidence. George D. Mashburn Co. v.
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false,“ if relied upon by the seller“ will warrant his rescission of the contract;

but fraud must be clearly shown," and must relate to material matters inducing

credit." That the purchaser is insolvent at time of sale will not alone warrant

rescission by the seller," nor does receipt of an unfavorable report of the pur

chaser’s standing from a commercial agency." Refusal to receive the goods will

not warrant rescission until the time for delivery is past, unless the refusal is

absolute," and failure of the purchaser to allow true weight of goods already

delivered is not a repudiation of the contract entitling the seller to rescind." In.

sistence by the buyer on demands variant from the contract justifies rescission

by the seller."

The seller cannot rescind as to part of an indivisible sale,“ even as to goods

included by mistake of the seller but accepted by the buyer without knowledge of

the mistake." Conversely an entire lot of goods cannot be rejected because a

separable part falls below the warranted condition."

Dannenberg_Co.. 11? Ge_ 56?. Where the

seller sues In replevin because of fraudu

lent statements of the purchaser as to his

solvency. the iatter's petition in bankruptcy

with schedules attached is admissible against

the trustee who has been substituted as de

fendant. though the purchaser was not in

possession of the property when the declara

tions were made. The purchaser’s cash book

is admissible. Proof of the fraudulent rep

resentations is a part of plaintiff's case in

chief. Knh, Nathan 6: Fisher Co. v. Gluck

lick. 120 Iowa. 504, 94 N. W. 1105. A rep

resentative of a. commercial agency may

testify to statements made to him by a

buyer as to his solvency, in replevin by one

who sold him goods, to recover them because

of false representations as to solvency; judg

ment of record against him at time of the

contract may be proven. Cowen v. Bloom

berg [N. J, Law] 55 Atl. 36. In replevin of

goods claimed to have been bought by fraud.

the seller may show a general scheme by

the purchaser to buy goods on credit with

out intention to pay for them. Johnson v.

Groff. 22 Pa. Super. Ct. 85. Evidence of ad

missions by the purchaser as hearsay in re

plevln by the seller for alleged fraudulent

statements of the purchaser as to his solv

ency. Bentley v. Woolson Spice Co. [Neb.]

95 N. W. 803.

Instructions in replevin of goods claimed

to have been bought by fraudulent state

ments as to credit. as without the issues.

Roberts. Johnson 4'; Rand Shoe Co. v. Coul

son. 96 Mo. App. 698, 70 S. W. 931.

65. George D. Mashburn 8: Co. v. Dan

nenberg Co.. 11'! Ga. 567.

80. Sullivan v. Pierce [C. C. A.] 125 Fed.

104.

67. Sullciency of evidence: Where the

seller on a sale represented that he would

deliver only C. O. D. and testifies that he

had limited the buyer to a certain credit,

the claim of fraudulent representations in

repievin to recover the goods is not sus-_

tained. Leavitt v. Rosenthal, 84 N. Y. Supp.

530. In action to recover property sold on

credit under false representations as to the

purchaser's solvency given a commercial

agency. to show that the agency had no

knowledge of unsatisfied judgments against

the purchaser when the representations were

made. Pier Bros. v. Doheny, 86 N. Y. Supp.

971.

Evidence in replevin of goods attached by

the buyer's creditor as requiring submission

to the Jury of the question whether the pur

chaser, who was insolvent. never intended

to pay for the goods. Stein v. Hill IMo.

App.] 71 S. W. 1107. That the purchaser

failed in business more than three months

after making a statement to a commercial

agency showing solvency does not show

falsity of the statement. or fraud in making

it. so as to warrant rescission by the seller

and recovery of goods in replevin. Bentley

v. Wooison Spice Co. [Neb.] 95 N. W. 803.

68. To rescind a sale for fraud the seller

must show that he relied on the fraudulent

statements of the vendee and that those

on which he did rely were of such a char

acter as could be acted upon. George D.

Mashburn & Co. v. Dannenberg Co.. 117 Ga.

567. The vendor cannot rescind and recover

possession for fraud. unless on prouf of fraud

ulent representations respecting matters ma

terial to the contract and on which he re

lied in selling and extending credit. Moyer

v. Richardson Drug Co. [Neb.] 97 N. W. 244.

69. Johnson v. Groff, 22 Pa. Super. Ct. 85.

70. Actual insolvency is necessary. Kav

nnaugh Mfg. Co. v. Rosen [Mich.] 92 N. W.

788.

71. Where the time for final delivery had

not arrived. the fact that the purchaser had

merely directed that no deliveries be made

while intimating that within the period the

goods would be received. was no anticipa

tory breach warranting rescission and suit

for damages. Wells v. Hartford Manilla Co.

[Conn.] 55 Atl. 599.

72. Hartnett v. Baker [Del.] 56 Atl. 672.

78. Sufficiency of evidence as to such de

mands and threats. Cooney v. McKinney, 25

Utah, 329, 71 Fee. 485. Refusal of a buyer

to proceed under a contract unless the seller

gave a guaranty against a. repetition of al

leged breaches which had not in fact oc

curred justifies rescission by the seller.

Vivien Mfg. Co. v. Robertson, 176 M0. 219,

75 S. W. 644.

74. Where the seller. suing in replevin

because of the buyer's fraud. rescinded but

a part of the sale. and evidence as to the

separable character of the sale was confiict~

ing. an instruction for defendants if the

sale was found indivisible was proper. Hoch

berger v. Baum, 85 N. Y. Supp. 385.

75. Newson v. Brazell, 118 Ga. 647.

78. Where perishable goods are shipped

a long distance, that a separate part of them
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If the purchaser fails to comply with an alteration extending time for pay

ment the seller may rely on the original contract."

Where both parties show no intention to insist on strict performance as to

time neither can rescind without notice to the other, and reasonable chance to

perform."

An estoppel to assert a. rescission arises'against one who allows the other to

perform after negotiations to reopen a. rescinded sale."

Recovery of chattel; replevin.-—Wliere title never passed,"0 because payment

was not made according to the contract,“ or in case of fraud," the seller may

replcvy the goods. Where the seller does not seek to rescind, but relies on a '

condition for return of the property on default in payments stipulated, he may

bring claim and delivery without oflering to return payments made." Altera

tion in the purchase-money note is no defense to an action to recover a chattel,

where made without knowledge or consent of the seller." '

(§ 10) B. Stoppuge in transit—On sale of property for cash the seller may

stop it in transit before delivery, to secure the price." The right of stoppage

in transit ceases when the goods have reached their destination, been delivered to

the vendee, and freight charges paid, regardless of the undisclosed mental inten

tions or reservations of the vendee in receiving them.“

(§ 10) C. Lien—Retention of possession is essential to a vendor’s lien."

A vendor has no lien against the bone. fide purchaser of the vendee." Reservation

of title in a chattel sold as security for the price is a chattel mortgage and does

not give a vendor’s lien."

duced no lien attaches to the land.“0

On a sale of trees to be paid for out of the fruits pro

A vendor’s privilege (recognized in Louisiana) on a movable need not be

recorded.‘n

property."

It is extinguished by incorporation of the movable into immovable

It does -not apply where an order for goods is taken in one state

and approved and filled by segregation and shipment in another which does not

recognize it,” but does when the sale is consummated by segregation from a stock

within the same state.“

is damaged in transit. is not such 0. non

compliance with the contract as will justify

refusal to receive the remainder in good

condition. Melienry v. Bulitant, 207 Pa. 15.

77. Equitable Mtg. Co. v. Biggers [GZL]

45 S. E. 962.

78. Price v. Beach. 20 Pa. Super. Ct. 291.

19. Failure to respond to a letter show

ing that commencement of performance es

topped him to claim cancellation. Krantz

Mfg. Co. v. Gould S. B. Co.. 83 App. Div. [N.

Y.] 133.

80. Instructions as to change or owner

ship or transfer of title in action by vendor

to recover goods from third person. Clark

v. Shannon & M. Co., 11'! Iowa. 645. 91 N. W.

923. Where delivery of goods or passing of

title depends on the intention of the par

ties. the intention is for the jury. Purchase

of stock of goods where vendee's agent took

possession. but the vendor retained the keys

to the store. Id.

81. Pub. St. 1901. c. 241. I 2. Hart v.

Boston & M. R. R. [N. 11.] 56 At]. 920.

82. Pokin Plow Co. v. Wilson [Neb.] 92

N. W. 176.

88. Dodge v. Carter, 140 Cal. 668. 74 Pac.

292.

84. Forbes v. Taylor [Aim] 36 So. 855.

85. It a. purchaser under a. credit sale be

comes insolvent while the goods are in

transit. the seller may stop them and de

mand payment before delivery. Pratt v.

Freeman 8: Sons Mfg. Co.. 115 Wis. 648. 92

N. W. 368. Where a consignor holds a. bill

of lading to secure the price. he is entitled

to the property in hands of the carrier on

presentation of the bill of ladlng. Williams

& Co. v. Dotterer. 111 La. 8112.

80. Smith v. Gail [Fla.] 33 So. 527.

87. Reservation of title in a. chattel sold

as security for the price is a chattel mort

gage and no vendor’s lien arises. Parlin &

Orendortt Co. v. Davis' Estate [Tex. Civ.

App.] 74 S. W. 961.

88- Sand. & H. Dig. §§ 4727. 4728.

V. Johnson [Ark] 74 S. W. 299.

89. Parlin & Orendort'l Co. v. Davis' Es

tate [Tex. Civ. App.] 74 S. W. 951.

90. See Vendors and Purchasers;

turos. 3 Curr. Law; Liens. 4 Curr. Law.

81. BWoop v. St. Martin. 110 La. 237.

92. Repair of machinery in a toundry, by

taking out old parts and putting in new.

incorporates the latter into the immovable

property. Swoop v. St. Martin. 110 La. 237.

88. Order taken in Louisiana. and ap~

proved and filled in Illinois. Vendor's priv

ilege did not exist in Illinois. Succession

of Welsh, 111 La. 801.

Confllct of laws: “'hcre an order for

goods is taken by a salesman in Louisiana

Roach

le~
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(§ 10) D. Resale—The right to resell is not lost by refusal to allow in

spection where the purchaser is standing on his refusal to accept and pay for the

goods.“ Where the vendee refuses to accept and the vendor sells them on the

former’s account, he cannot buy additional goods, without authority, to induce

sales of those on hand and charge the vendee with loss on the whole.“ Tender

of the full price at the proper place only, will prevent resale after default in ac

ceptance and payment." The seller should give notice of his intention to resell

and hold the buyer for his loss.” Resale may be made at auction or in any

manner chosen to produce full market value; the purchaser need not be given

notice of the time and place of sale though he should be given notice of the in

tention to sell.” It must be for cash, hence a larger offer on credit may be re

jected by the seller without affecting validity of the sale,‘ but he may be charge

able if he rejects a cash oil'er.‘ The seller must be reasonably diligent in re

selling.a ,

The statutory sale of a chattel given over to the buyer while sale remains

conditional is pertinent to a later section of this article.‘

(§ 10) E. Action for price or on quantum valebat.‘ Right of action and

conditions precedent—A right of action accrues when the price becomes due,‘ or

when the purchaser refuses to pay after a reasonable time,’ or refuses an inspec

tion necessary to complete a sale,. or a measurement to fix the price,” and is re

newed by a part payment though claimed to be in full.1°

A cause of action to recover the reasonable value of personalty may be joined

with an action to recover on a sale of the same property, to be paid for in capital

stock of the purchaser corporation.“

subject to his employer's approval without

the state. filling and shipment of the order

makes the sale one of the vendor's domicile

so that no vendor’s privilege exists as to the

goods unless by the law of the latter state;

Otherwise where the order is filled with

goods from a stock within Louisiana. Buc

cession of Welsh, 111 La. 801.

See, also, Liens, 1 Curr. Law, p. 786.

94. Order taken and filled in Louisiana.

Succession of Welsh, 111 La. 801.

95. Pratt v. S. Freeman d: Sons Mfg. Co..

115 Wis. 648, 92 N. W. 368.

96. Brunswick Grocery Co. v. Lamar, 116

Ga. 1. .

97. Pratt v. S. Freeman & Sons Mfg. Co.,

115 Wis. 648, 92 N. W. 368.

118. American Hidedz Leather Co. v. Chalk

183/ 8: Co. [Va] 44 S. E. 705.

99, 1. Pratt v. S. Freeman 8: Sons Mfg.

Co., 115 Wis. 648, 92 N. W. 368.

2. After refusal of the purchaser to re

ceive, refusal by the seller or a bone. tide

otter of a higher price than was finally ob

tained on re-sale is not due diligence. Gehi

\'. Milwaukee Produce Co., 116 Wis. 263, 93

N. W. 26.

8. After breach by the buyer's refusal to

receive, the seller is bound to exercise only

reasonable diligence in selling the goods,

and may recover the difference between the

price received and the contract price. Bal

timore & L. R. Co. v. Steel R. 8. Co. [C. C.

A.] 123 Fed. 655. Where delivery of grass

seed was to be made on or before a. certain

date at the buyer‘s option, a wait 0! 10 vinyl

on a falling market after the date and until

the season was nearly over before making

a. re-sale for failure to receive, was not due

diligence. Gehi v. Milwaukee Produce Co.,

Where goods are sold at an agreed price,

116 Wis. 268, 93 N. W. 28. Re-saie by the

seller after repudiation of the sale by the

buyer in a month and a hall from cancella

tion was in reasonable time. where the sell

er hoped to induce the buyer to complete

the contract and waited for more advanta

geous market. Nelson v. Hirsch & Sons“

égon & Rail Co., 102 Mo. App. 498, 77 S. W.

0.

4. See post, I 14.

B. Reeoupment and counterclaim by pur

chaser. see post, | 11!).

6. Where a sale provided that a note

should be given in part payment, payable

on a. certain day, and that, on failure to give

the note, the order should stand as such

note, an action for the part of the price cov

ered by such provision could not be brought

until after the date on which such note

would have matured it given. Reeves &

v. Lamm Bros, 120 Iowa, 283, 94 N. W.

7914'. Sutton 1. Clarke, 42 Or. 525, 71 Fee.

8. Railroad ties. Potter v. Holmes, 87

Minn. 477, 92 N. W. 411.

9. Limitations begin to run against an ac

tion for price of goods sold, on agreement

to pay on ascertainment of quantity at such

time as the parties may determine, when

after a reasonable time for measurement the

purchaser repudiates the contract. Stribiing

v. Moore [Tex. Civ. App.] 76 S. W. 593.

10. An action on account for lumber sold

and delivered is not barred where partial

payment, claimed by the debtor to be in tull

payment, was made within six years 01'

bringing the suit. Florence & C. C. R. Co. v.

Tennant [Coio.] 75 P30. 410.

11. Badger Tel. Co. v. Wolf River T. C0.

[Wis.] 97 N. W. 907.
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recovery may be had on the common counts." That a contract for sale of hay

to the United States was invalid because not in writing and properly executed

will not entitle the contractor to sue on a quantum valebat, after delivery and

payment of the contract price, on the ground that the market value had risen

after the contract was made.n

Action may be brought to reform the contract of sale and to recover a money

judgment on it as reformed.“

The action must be brought by" and against" the real party in interest.

A seller cannot sue a third person whom the purchaser paid on claim of title but

must sue the purchaser, the latter being bound to show title in the third person."

The seller cannot recover the price unless he has delivered or tendered the

goods," unless that has become needless,“ and he cannot recover the price if he

has assumed ownership.’0

Defenses and election between them—No defense can be based on the seller’s

default if the buyer brought it about,n or failed to comply with the conditions of

the warranty.22

the others."

If sales are severable breach of one does not defeat recovery on

It is a good defense that payment was to be in goods, if defendant

is willing to perform as to such payment.“

In an action on a written sale without warranty a collateral agreement of

warranty cannot be shown in defense, but at most, only by way of counterclaim.25

If defendant retains the goods he cannot plead in bar the contract and its breach.“

12. Rules of court. p. 42, I 131.

beek v. Francis. 75 Conn. 467.

18. U. 8. Rev. St. § 3744.

G. Co. v. U. S.. 191 U. S. 159.

14. Complaint held good. Palmer 8. & I.

Co. v. Heat, L. & P. Co., 160 Ind. 232. 66 N.

E. 690.

15. Where plaintiff in an action for price

of an elevator contended that, before any

work was done under a written contract be

tween defendant and another. it was orally

agreed between plaintiff and defendant that

the former should do the work. being sub

stituted for the contractor. the assignment

of the contract to plaintiff by the original

contractor was not necessary to plaintiff's

right to sue. Plunger Elevator Co. v. Day.

184 Mass. 130. 68 N. E. 16.

16. An action on a written sale is prop

erly brought in the name of the real seller

where by a clerical error the name of an

other was written in as joint seller. Ware

v. Long. 24 Ky. L. R. 696. 69 S. W. 797.

17. Martin v. Chouteau L. & L. Co. IMO.

App.] 78 S. W. 673. .

18. A seller of corporate stock cannot re

cover the purchase price. on refusal of the

purchaser to accept. where he brings into

court only one of a larger number of shares

transferable on the corporate books only on

surrender of the certificate. Hamilton v.

Finnegan. 117 Iowa. 623. 91 N. W. 1039.

Where the deliveries under a contract for

daily delivery of oysters amounted to only a

small part of the quantity called for by the

contract during the part of the period be

fore rescission by the purchaser, the seller

could not recover damages for refusal to

continue the contract. La. Valletta v. Booth,

131 N. C. 36.

19. “'hcre a sale of stock requires that

if the purchaser has not made a tender of a

certain amount before a certain date he shall

be obliged to accept the stock at such

Vander

St. Louis H. &

amount. tender of the stock was unnecessary

before suing for the price. Prest v. Cole. 18.".

Mass. 283. 67 N. E. 246. Delay in delivery.

induced partly by acts of the purchaser.

Letter by buyer to seller demanding goods

of a. quality not specified in the contract.

Nelson v. Hirsch & Sons' 1. & R. Co.. 102 Mo.

App. 498. 77 S. W. 590. Where the seller

elects to hold the goods for the buyer and

sue for the price no tender is necessary.

Cowan v. De Hart. 84 N. Y. Supp. 576.

20. Where the seller of corporate stock.

after tender to the purchaser. assumes to

be the owner. directs a sale. and gives a.

proxy to vote it, he cannot recoVer the price

as against the purchaser but only the dif

ference between the contract and market

prices as damages. Hamilton v. Finnegan.

117 Iowa. 623. 91 N. W. 1039.

21. Performance of which depended on

unperformed acts of the purchaser. Crocker

v. Muller. 40 Misc. [N. Y.] 685.

22. Seller having contracted to keep ma

chine in repair it returned to him. it must

be returned in order to recover for breach

of warranty in absence of a showing that

the articles were not reasonably suited for

the use intended, thus violating the implied

warranty. Nat. Computing Scale Co, v.

Eaves, 116 Ga. 511.

23. A sale of three cars of produce. each

of which represented a specified class of

cars the buyer to furnish certain cars. was

severable so that the seller‘s refusal to ac

cept and load one of the cars tendered Would

not prevent his recovery of a balance due on

cars of the other classes. Oliver v. Or. Sugar

Co.. 42 Or. 276, 70 Pac. 902.

24. Brainerd v. Davis, 21 Pa. Super. Ct.

599.

25. Atwater v. Orford Copper Co., 85 N. Y.

Supp. 426.

26. Dalton v. Runn. 137 Ala. 175.
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Defendant cannot be required to elect whether he will rely on failure of con

sideration or on breach of warranty."

The complaint in an action for the price of goods must allege the contract

of sale in terms or according to its legal effect," indebtedness, or nonpayment,"

a delivery or profl’er of delivery,80 but defects in this regard may be cured by an

answer putting these matters in issue." The prayer must follow the declara

tion." A statement in an action for a balance for goods sold and delivered, not

purporting to be brought upon a book account, is sufficient where it contains aver

ments as to debit and credit accounts and balance due.“ The usual rules apply

as to amendments changing the cause of action,“ and as to surplusage.“

Answer, counterclaim and rcply.—All the facts“ essential to make out the

defense must be alleged, e. g., that a warranty was made“1 and broken," that a

rescission was made,” and was entire,“ that the fraud alleged induced defendant

to accept,‘1 and that offer to return because of fraud was seasonably made by

a buyer claiming damages for it.“ One claiming as a partial defense that he

was to pay two-thirds of the market price at the time of delivery must allege what

the then market price was.“ Answer setting up a breach of warranty states a

good defense,“ and stating the warranty and its failure is sufficient both in an

answer,“ and in an affidavit of defense.“

2'!- Sale of diseased sheep. Mallory

Comm. Co. v. Elwood, 120 Iowa, 632, 95 N.

W. 176.

28. A petition on a sale “f. o. b. cars, St.

Louis," is not fatally defective for failure

to allege meaning of the phrase. Such

phrase may be stricken out or disregarded

as surplusnge. D. R. Vlvion Mfg. Co. v. Rob

ertson [Mo.] 75 S. W. 6-“.

29. Donald v. Gearhardt, 42 Misc. [N. Y.]

269.

30. Austin Mfg. Co. v. Colfax County

[Neb.] 93 N. W. 145. A petition alleging that

plaintiff shipped the goods. which were to be

paid for when delivered, that plaintiff fully

performed but that the defendant wholly

made default. sufficiently alleges delivery to

the purchaser. Jaeggii v. Phears, 30 Tex.

Clv. App. 212. 70 S. W. 330.

31. Petition failed to show an agreement

by defendant to pay or her request for de

livery. Ware v. Long, 24 Ky. L R. 696, 69

S. W. 797. _

82. DeclaratiOn for breach and prayer for

"debt" and such other “relief at law" etc.,

is not demurrable. The general prayer cov

ers damages. Jaeggii v. Phears. 80 Tex. Civ.

ADD. 212. 70 S. W. 330.

33. Deacon v. Uhiman, 21 Pa. Super. Ct.

381.

34. In an action for the price of goods an

amendment alleging that defendant agreed

to give other goods in return states a new

cause of action and is not allowable. Chap

man v. Americus Oil Co.. 11'! Ga. 881.

35. Allegation that defendant agreed to

release plaintiff from all claims. present and

future, arising out of the transaction. may

be rejected as surplusage. Such agreement

being executory in its nature. Doyle v.

Shuttleworth, 41 Misc. [N. Y.] 42.

38. An allegation that gouds were im

Dilediy warranted is a conclusion of hue.

Fish impliediy warranted to be properly

packed. Troy Grocery Co. v. Potter [Ala]

86 So. 12.

87. 88. Where the Warranty relied on con

Ilsts of statements in circulars of the seller.

Affidavit of defense in an action by

the purchaser must show the statements in

the circulars and that the chattel did not

comply with them to sustain a defense of

breach of warranty. Monumental Bronze

Co. v. Doty. 92 Mo. ADD. 5.

89. Allegations in an answer that the

purchaser notified the seller that the bal

ance of the goods was in his hands subject

to the latter‘s order, and offering to return

the same, fails to show a rescission of the

contract. Troy Grocery Co. v. Potter [Ala]

36 So. 12. A return of or offer to return the

goods must be alleged. Sloan Comm. Co. v.

Henry A. Fry & Co. [Neb.] 95 N. W. 862.

An answer in an action for the price of sheep

alleging that they were diseased, and that

on discovery of the disease some time after

delivery, the buyer notified the seller that

he could not use them and held them sub

Ject to the latter's order. does not allege a

rescission and offer to return. Stelger v.

Fronhofer, 43 Or. 178, 72 Fee. 693.

40. An affidavit of defense on the ground

of breach of the contract by the seller is in

sufficient unless it alleges facts showing the

breach, and an allegation of return of the

goods must show that all were returned.

Arons v. Kopp, 21 Pa. Super. Ct. 123.

41. A plea alleging that the seller fraud

ulently shipped goods of poorer quality, for

which the purchaser paid must show that

payment was induced by fraud or misrep

resentation. Meyer Bros. Drug Co. v. Puck

ett [Ala.] 35 So. 1019.

42. A plea setting up fraud and asking

damages therefor in an action for the price

of personaity must allege an offer to retu‘rn

the property within a reasonable time after

discovery of the fraud. Bessemer Ice Deliv

ery Co. v. Brannen. 138 Ala. 157.

43. In action for price of yarn. Fish v.

Barr, 22 Pa. Super. Ct. 131.

44. Action for price of machine. Warder.

ete.. Co. v. Myers [Neb.] 96 N. W. 992.

45. Action for price of mining outfit.

Maugh v. Hornbeck, 98 Mo. App. 389, 72 S.

W. 153.

40. Affidavit of defense set up contract of
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trustee in bankruptcy to recover for goods sold and delivered by bankrupt, show

ing terms for payment in other goods and defendant’s willingness to perform, is

sufficient." An answer averring a warranty, a breach thereof, and a request by

defendant that the seller remove the chattel, is sufficient to show total failure of

consideration."

A denial, on information and belief, of purchasing goods is insufficient,“

as is a denial of indebtedness in any sum.°° A mere denial of a promise to pay

is not a defense to an action as in assumpsit for goods sold and delivered.“ Al

legations recognizing the contract are inconsistent with a general denial," but if

the contract he admitted separate breach of warranty may be set up with a denial

of all other allegations." Where a plea setting up fraud in a sale does not allege

that the chattel was sold for a particular purpose, averments as to its value for

such purpose will be stricken out.“ Evidence cannot be given to show that a

chattel was worthless for the purpose for which it was bought where there is no

allegation of any purpo'se for which it was sold.“ In order to be ~available estop

pel to urge fraud must be pleaded." '

Where both parties gave evidence on the question whether defendant purchased

as agent for another, he could amend his answer to plead agency."

The buyer’s insolvency, subsequent to passing of title and transfer, is not to

be counterclaimed against his tranferree of an action for breach." Where a

sale is for all of a certain article then unsold, approximating a certain amount,

defendant cannot set up as a counterclaim damages because it did not reach that

amount.“ A counterclaim setting up payments made under a mistake in the

quality of the subject-matter is demurrable, where there is no showing that the

payments were induced by misrepresentation or fraud.00 A plea of breach of

warranty must allege damages, in order to recoup or set them off.“

A new ground of recovery should not be injected into the action by reply.”

Proof of the essential elements of plaintifi’s cause of action may be rendered

unnecessary by admissions,“ or by failure to controvert the allegations.“ Ac

snle and its breach. Kenworthy v. Hirst,

124 Fed. 996. That goods did not come up

to sample and were immediately rejected is a

good defense. Affidavit of defense held suffi

cient. Simpson v. Karr, 22 Pa. Super. Ct. 8.

47. Brainerd v. Davis, 21 Pa. Super. Ct.

599.

48. As against demurrer.

den. 160 Ind. 223, 66 N. E. 681.

49. Raphael Weill & Co. v. Crittenden,

139 Cal. 488, 73 Pac. 238.

50. Being a conclusion of law. Gueniher

v. American 8. H. Co., 25 Ky. L. R. 796, 76 S.

W. 419.

51. Where allegations of the petition as

to sale and deliVPry at defendant's special

request and at prices named are not denied.

Guenther v. American Steel Hoop Co., 26 Ky.

L. R. 795. 76 S. W. 419.

52. Averments in the answer setting up

the contract as understood by defendant are

properly stricken out where there is a gen

eral denial. Boyer Wheel Co. v. Dunbar, 25

Ky. L R. 746, 76 S. W. 366. _

58. Where the answer denies everything

but the making of the contract defendant

may plead separately that the sale was by

sample and the goods did not comply with

the sample. Such facts are not provable un

der the general denial, Well v. Unique Eiec.

Device Co.. 39 Misc. [N. Y.] 627.

51, 55. Bessemer Ice Delivery Co. v. Bran

non. 138 Ala. 157.

Smith v. Bor

56. Pratt v. Hawes, 118 Wis. 603, 96 N. W.

966.

57. Cole v. Laird, 121 Iowa, 146, 96 N. W.

744.

58. In an action by an assignee of the

purchaser's rights to recover for breach by

the seller. a counterclaim arising out of the

insolvency of the purchaser is not allowable,

where assignment was made before insolv

ency, and title had passed to the assignor

before assignment. Bayne v. Hard, 77 App.

Div. [N. Y.] 261,

69. Action for price of ice. Tunkhannock

Ice Co. v. Franklin, 22 Pa. Super. Ct. 147.

00. Meyer Bros. Drug Co. v. Puckett

[Aim] 35 So. 1019.

61. Bessemer Ice Delivery Co. v. Brannon,

138 Ala. 167.

62. Where the warranty of property sold

is indorsed as a condition upon the pur

chase-money notes, a. petition in a. suit there

on setting forth the condition without ob

jection, explanation. or request for reforma

tion, matter in the reply impeaching the

original consideration for such condition may

be stricken out, where it states that the in

dorsoment was a condition for signing. Sny

der v. Johnson [Neb.] 96 N. W. 692.

63. Admission that a certain amount is

due except as to effects or settlements rcn

ders proof of delivery unnecessary. Danni

zer v. Pittsfleld Shoe C0., 204 111. 146, 68 N.

12. 634.
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ceptance by the buyer need not be shown it being sufficient to show delivery by the

seller,“ or acts vesting the title in the purchaser,“ or that w0uld have vested the

title in him if he had accepted," however, an exhibit, in a comptaint giving the

date, parties, amount, brand, and price of goods sold is sufficient to admit evi

dence.“ The seller cannot recover on proof of delivery of less than the contract

amount without alleging and proving an excuse for nondelivery of the remainder.”

Under a general allegation of sale by a private corporation proof may be made of

a sale by its predecessor."

It suffices to prove breach of warranty without showing the particular de

fect." Defects of which defendant has not previously complained cannot be shown

unless they were latent when action began." Defendant cannot recover for a

partial breach of warranty without showing the items of damage." Testimony

as to the soundness of an animal is inadmissible where there is no allegation of

a warranty of soundness.“ Defendant relying on false representations of the

seller as to quality, must show their falsity, that the seller knew them to be

false and intended the buyer to act thereon, and his own ignorance of their

falsity." Under the plea of failure of consideration it may be shown that the

article was worthless." On an issue of total failure of consideration the value

of the chattel must be determined with reference to its adaptability and fitness

for the purpose intended." Under an allegation of entire failure of considera

tion a party is not entitled to prove partial failure,"8 but under an allegation that

a machine was entirely worthless, one may show what damages he suffered, though

the machine had some value." The fact that a contract of sale is incomplete

does not allow its admission in evidence, where proving its incomplete parts would

not remove a variance from that pleaded.“

Under the general denial prematurity may be proved.“1 and in assumpsit, de—

fendant may show that plaintiff by his own act prevented defendant from perform

ing his part of the contract," and where time is of the essence of the contract

it may be shown that the contract was canceled after time for delivery but before

shipment."

Variance—The fact that a sale is denominated a loan in plaintiff’s testimony

does not constitute a variance,“ nor does failure to prove an alleged contract,

which has been superseded." Sale and a promise to pay is well proved by facts

04.. Failure of defendant to controvert an 7‘7- Parsnns B. C. & S. F. Co. v. Mallinger

allegation that he promised payment ad

mits that the goods were of the quality re

quired, his acceptance, and his liability for

the remainder of the price. Wheeler C. &

E. Co. v. Packard Co., 83 App. Div. [N. Y.]

288.

65, 66, 67. Rastetter v. Reynolds, 160 Ind.

133. 66 N. E. 612.

88. Brierre v. Cereal Sugar Co.,

App. 622. 77 S. W. 111.

102 Mo.

69. Stotesbury v. Power, 27 Mont. 469, 71

Pac. 675.

70. Herring-Marvin Co. v. Smith, 43 Or.

316. 72 Pac. 704. 73 Pac. 340.

71. An answer alleging breach of war

ranty, but that defendant could not find the

defect, is sufficient though the defect is not

shown. Lane 6‘: Bodley Co. v. City Elec. L.

6‘: W. Co.. 31 Tex. Civ. App. 449, 72 S. W.

425.

72. Oakland Sugar Mill Co. v. Fred W.

Wolf Co. [C. C. A.] 118 Fed. 239.

73. Gilbert v. Gossard [Ten Civ. App.] 73

B. W. 989.

74. Bessemer Ice Delivery Co. v. Bran

nen. 138 Ala. 157.

75. Live Stock Remedy Co. v. White, 90

Mo. App. 498.

76. ‘Wells v. Gress. 118 Ga. 566.

[Iowa] 98 N. \V. 580.

78. Massillon E. & T. Co. v. Schirmer

[Iowa] 93 N. W. 599.

79. Massillon E. & T. Co.

[Iowa] 98 N. W. 504.

80. That a contract of sale was only a

part of the contract really made will not

admit evidence as to its date which was

said to be omitted where the objection to

its introduction was that it was a variance

on the ground of other matters than the

date. Richmond Standard 8. S. & I. Co. v.

Chesterfield Coal Co. [Va.] 46 S. E. 397.

81. They were Sold on credit and price

was not due. Waterhouse v. Levine. 182

Mass. 407. 65 N. E. 822.

82. From delivering the stock. The fact

that such act amounted to a fraud need not

be specially pleaded. Kelly v. Fahrney [C.

C. A.] 123 Fed. 280.

83. Wilson v. Flickinger Co.. 76 App. Div.

[N. Y.] 399.

84. Cowan v. De Hart. 84 N. Y. Supp. 576.

85. Where it appeared on trial in an ac

tion for price of wheat, the complaint alleg

ing a contract made in June, but actual sale

and delivery in August. that the June con

tract was expressly superseded by a later

one. failure to prove the June contract as

v. Shirmer
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equivalent in effect." Under quantum meruit an express contract may be proven,"

and evidence that goods were bought by and delivered to a third person for de

fendant may be admitted under a quantum valebat.” An allegation of delivery

is met by proof that delivery was prevented by the buyer.” A variance as to

rate and times of delivery is material.“0

Presumplions and burden of proof—The seller, in an action for the price,

must prove the existence of the contract,”1 and that its terms are as alleged," and

compliance of the subject-matter with requirements of the sale,” or that require

ments as to quality were not intended to be enforced.“ He must show substantial

performance by himself in order to maintain an action for breach of contract,“

and hence must prove delivery or an offer to deliver." Where one of two joint

purchasers claims that a warranty is personal it rests upon the seller to show that

the warranty was a general one."

The purchaser must prove a modification of the sale claimed by him," or a

payment," or want of title in the seller when pleaded as a defense.1 The

written sale containing neither representation nor warranty, the buyer must prove

a warranty,‘ and if he pleads breach of warranty, he must prove the breach and

damages capable of estimation by the jury.‘ A buyer of goods to be delivered f. o. b

must prove his averment that the receptacle in which they were received was not

the cause of their deterioration.‘ On a defense of fraud, the purchaser must prove

that the seller had knowledge of the fraud at the time of sale.“

Evidence: admissibility and sufficiency—The familiar rules of evidence' de

termine questions of relevancy and competency.

here.1

alleged was no variance where a. general de

nial only was filed. Childers v. Stone Mill

ing Co.. 99 Mo. App. 264. 72 S. W. 1077.

86. That they were delivered to him and

a settlement made therefor is not prejudi

cial. Gaar. Scott & Co. v. Brunduge. 89 Minn.

412. 94 N. W. 1091.

87. Brierre v. Cereal Sugar Co.. 102 Mo.

App. 622. 7" S. VF. 111.

88. Andresen v. Upham Mfg. Co. [Wis] 98

N. W. 518.

Butler Bros. v. Hirzel. 8'! App. Div. [N.

Y.] 468.

00. Pleaded that two carloads of coal

were to be shipped each week, proof was

that it should be shipped as defendant di

rected. Richmond Standard 8. S. & I. Co. v.

Chesterfield Coal Co. [Va] 46 S. E. 397.

91. He must show acceptance of the or

Geiser Mfg. Co. v. Yost [Minn.] 95 N.

W. 584.

92. A seller claiming an absolute sale

must prove it. Ampel v. Seifert. 84 N. Y.

Supp. 122.

03. The burden is on plaintiff in an action

to recover for milk sold to show that it com

plied with the statutory regulations as to

quality. Copeland v. Boston Dairy Co., 184

Mass. 207. 68 N. E. 218.

04. In an action for the price of' fire hose

warranted to pass inspection by the fire de

partment. plaintiff must show that the de

partment had nominal requirements which

were not enforced. Eureka Fire Hose Co. v.

Reynolds, 86 N. Y. Supp. 753.

05. Proof of delivery in instalments and

that none Were returned as defective held

sufficient to take the question to the jury.

Baylil v. Weibezahl. 42 Misc. [N. Y.] 178.

Illustrations only will be given

90. F. C. Austin Mfg. Co. v. Colfax Coun

ty [Neb.] 93 N. W. 145; Geiser Mfg. Co. v.

Yost [Minn.] 95 N. W. 584.

97. One purchaser who gave notes sep

nrutcly claimed ‘as a defense that warranty

was personal. Snyder v. Johnson [Neb.] 9:?

N. W. 692.

98. That an oral contract superseded a

written one. thagiac Mfg. Co. v. Watson

[Minn.] 95 N. W. 884. On a defense that

lumber was received after time for its de

livery under an agreement to hold and sell

for the owner to best advantage and not to

be paid for until sold. the buyers have the

burden of proof. Heldelbaugh v. Cranston

[Del.] 56 Atl. 367.

99. To an agent. Also must show agent's

authority to collect payment. Southern Pine

Lumber Co. v. Fries [Neb.] 96 N. W. 71.

1. A purchaser alleging as a defense that

his vendor purchased the gonds on credit by

means of fraudulent representations must

prove that waiver of cash payment was in

duced by fraud. McNabb v. Whissel. 75 App.

Div. [N. Y.] 626.

2. Colorado Dry Goods Co. v. W. P. Dunn

Co. [Colo. App.] 71 Pac. 887.

8. Carter v. Minton [6a.] 46 S. E. 658.

4. Prejean v. “'ogan Bros.. 110 La. 8K2.

5. Live Stock Remedy Co. v. White. 90 Mo.

App. 498.

0. See Evidence, 1 Curr. Law. p.

Parol evidence, see ante. § 2.

7. “'here a purchaser denies the sale, his

declarations that he purchased are mlmln

nlble nu declaration. against interest and

may be admitted without laying any predi

cate us an impeachment. Moore v. Cros

thwait. 135 Ala. 272. History of the construc

1136.
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The evidence must preponderate as in other civil cases to establish the sales

tion of a. chattel is not necessary as a tona

datlon for testimony based solely on the ap

pearance of the chattel itself. Vi'hite Mfg.

Co. v. De La Vergne R. M. Co., 84 N. Y. Supp.

192. “'here the statement of facts in an ac

tion for goods was on a book account. papers

not referred to therein but showing the

terms as to quantity and showing an order

for goods are admissible. Frank Gas Co. v.

Eichenberg. 22 Pa. Super. Ct. 287.

That goods for use of another were char

ged to him and not defendant on the sell

er's books is competent. though not conclu

sive evidence as to whom credit was given.

Kesler v. Cheadle, 12 Okl. 489. 72 Pac. 367.

Receipts of payment purporting to be

signed by the seller‘s manager are inadmis

sible without proof of signing. Nye v. Dan

iels, 75 Vt. 81.

In an action on a written sale at a speci

fied price, evidence that a slip was attached

providing that the price was guaranteed un

til a future date is immaterial as it refers

only to future sales. Plano Mfg. Co. v. Eich

[Iowa] 97 N. W. 1106,

Evidence tending to show sale of a chat

tel for an agreed price payable at an agreed

time or presently tends to support a count

as upon account stated. Moore v. Cros

thwait, 135 Ala. 272. What the purchaser

does with goods after purchasing and re

' ceiving them is immaterial on the question

of sale or no sale. Agent of purchaser of

cotton seed mixed it with other cotton seed.

Miss. Cotton Oil Co. v. Smith [Miss] 83 80.

443.

Statements or admissions by agents if

part of the res gestae of a tender, accept

ance or inspection. may be shown. State

ments made. by one in charge of goods to

tender them to the buyer for inspection. at

the time of preventing an inspection, may

be shown as part of the res gestae. Pitts

burgh Plate Glass Co. v. Kerlin Bros. Co. [C.

C. A.] 122 Fed. 414. Admissions by the sell

er's agent as to matters not a part of the

res gestae are not admissible as against the

principal. By director of corporation who

was superintending instalation of machin

ery. Allington & Curtis Mfg. Co. v. Detroit

R. Co. [Mich.] 95 N. W. 562. Statements at

the time of the test by officers of a corpo

ration. having nothing to do with the ac

ceptance of a. machine, are not admissiblev

Haney-Campbell Co. v. Preston Creamery

.-\ss‘n. 119 Iowa, 188, 93 N. W. 297.

But not those having no connection with

the sale proper and when not representing

the buyer. The complaint in an action by

the tenant against his landlord for work in

making repairs is inadmissible in an action

by one against the landlord for the price of

the materials furnished in making the re

pairs. Murtaugh v. Dempsey, 86 App. Div.

[N. Y.] 204.

Delivery and receipt may be inferred from

the buyer's,complaining of the thing sold.

A letter from the purchaser stating that he

would have paid for the article but for cer

tain conditions may be used as an admis

sion of the delivery and receipt of the chat

tel. “VVould have paid for the books. but

my ad. was not in as I ordered it." Lewis

Pub. Co. v. Lens, 86 App. Div. [N. Y.] 451

A witness cannot give his conclusion as to

the place of delivery based on a. price

quoted. Railroad ties. Moss Tie

Huff [Ind. App.] 70 N. E. 86.

Customs as to acceptances may be shown.

Custom as to mailing notices of acceptance

of orders of agents is admissible to show

whether contract has been accepted. As to

whether a written or oral contract governed

the sale. Dowagiac Mfg. Co. v. \Vatson

[Minn.] 95 N. W. 884. But not to vary the

contract. A custom of the purchaser in oth

er crtses cannot be shown in an notion on a

particular contract. As to inspection of

ruilroud ties. Moss Tie Co. v. Huff [Ind.

App.] 70 N. E. 86.

Quantity may be shown by book entries.

Books of a common agent of the vendee

and vendor are admissible to show amount

purchased as against either. Collector of

milk sold by farmer. Action for price of

milk sold. Copeland v. Boston Dairy Co..

184 Mass. 207, 68 N. E. 218.

Or by bills of indlng: To show number of

bricks. O'Brien v. Higley [Ind.] 70 N. E.

242.

False representations made at time of sale

will tend to show fraud. That a patent was

not an infringement of a former patent of

the inventor. Pratt v. Hawes. 118 Wis. 603.

95 N. W. 966. Purchaser may be asked

whether he relied thereon or upon his own

judgment. Milwaukee Rice Machinery Co. v.

Hamacek, 115 Wis. 422. 91 N. W. 1010. State

ments to a commercial agency are admis

sible. Statements of the agency must be

properly authenticated. Courtney v. Wm.

Knabe & Co. Mfg. Co., 97 Md. 499.

Under a defense of rescission, evidence of

1 tender back of the goods and that the

buyer was holding them subject to the sell

er’s order is admissible: also evidence of

conversations with plaintiff's agent as to re

mission at the time of the giving of an order

for other goods as consideration for rescis

sion. Osborne & Co. v. Ringland & Co.

[Iowa] 98 N. W. 116.

Warranty: Where the defense is that the

article was unsatisfactory. it may be shown

that the guaranties were fulfilled in order to

show that the machine was unsatisfactory

from some other reason, for though the

Co. v.

right was given to reject it if unsatis

factory such right is not arbitrary. Union

League Club v. Blymyer Ice Mach. Co..

204 111. 117, 68 N. E. 409. Where the

vendee contends that title to chattel never

missed because it did not comply with

specifications, he cannot be asked as to

whether he had ever approved the chat

tel, that being a mere conclusion. Plunger

Elevator Co. v. Day, 184 Mass. 130 68 N.

E. 16.

On an implied warranty, tne buyer‘s ig~

norance of the kind of appliances needed

and that he relied on the seller's judgment

is competent on the question of implied war

ranty. Skinner v. E. F. Kerwin Ornamental

Glass Co. [M0, App.] 77 S. W. 1011. The fact

that in returning the goods no'compiaint

was made as to quality may be shown on

the issue as to whether or not the goods

were as represented. Computing Scales Co.

v. Long, 66 S. C. 379.

The subsequent or prior condition of the

thing sold may be shown if properly re

‘ated to the time of sale. The diseased con

dition of an animal several months before
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between the parties,’ each of its terms and elements," and its warranties“ and

performance or breach thereof." Where the items of an account are admitted to

be correct, the statement is, in the absence of mistake, conclusive evidence that

prices of the articles were agreed upon." Where the evidence for plaintifi is con

tradicted in important particulars by the defendant, a judgment for the full claim,

not otherwise warranted by the evidence, is erroneous.“

Trial and instructiona—The general principles of trials are the subject of

another article.“ Submission of the right theory renders harmless the error of

proceeding for a time on a wrong issue."

The instructions must be limited to the issues made" or necessarily involved,"

and continuing until the sale is admissible

to show breach of warranty of soundness

and fraudulent representation by the seller.

Kavanaugh v. VVausau [Wis.] 98 N. W. 550.

Evidence of the value of a chattel at the

time of trial is inadmissible under a. defense

of breach of warranty. where it has been

used for fifteen months and had been al

tered since the sale. Milwaukee Rice Ma

chinery Co, v. Hamacek, 115 Wis. 422, 91 N.

W. 1010. Testimony of experts as to the

condition of a machine at the time of de

livery is not necessarily weakened by the

fact that their examination was a long time

subsequent to delivery. Huber Mfg. Co. v.

Hunter, 99 Mo. App. 46, 72 S. W. 484.

Evidence of the amount of ore taken from

a mine may be shown on the question of ca.

pacity of mining machinery. Chouning v.

Parka [Mo. App.] 78 S. \V. 677.

The seller may prove by expert testimony

that the failure of‘ a machine to work prop

erly was due to causes having no connection

with the machine proper. That a meter

could not have been working properly. Un

derfeed Stoker Co. v. Detroit Salt Co. [Mlch.]

97 N. W. 959.

Conditions: A contract to sell between

the purchaser and a third person is admis

sihle to show breach of a condition of sale

that the goods were for the exclusive use

of the purchaser. Trinidad Asphalt Mfg. Co.

v. Trinidad Asphalt Ref. Co. [C. C. A.] 119

Fed. 134.

8. Where testimony as to whether a sale

was an absolute one is directly contradicted

by testimony of equal weight, the evidence

is not sufficient to sustain the burden of

proof. Ampel v. Beifert. 84 N. Y. Supp. 122.

Testimony by defendant that he does not

remember the transaction and knows he

does not owe plaintiffs anything is too vague

to overcome systematic and positive proof

of the sale and nonpayment. Preston v. Bar

ber, 31 Tex. Civ. App. 883. 72 8. W. 225.

9. Evidence that goods finally came into

defendant's hands and were paid for by an

order drawn by him is not suiiicient to con

stitute him a. purchaser. Simpson v. Porter

Bros. Co., 140 Cal. 667. 74 Pac. 286. Where

it is proven that two corporations are dis

tinct and separate entities and that the de

fendant corporation never purchased goods

of plaintiff. testimony by plaintifl's secre

tary that an order was filled and shipped to

defendant is insufficient to show defendant's

identity as a purchaser. Bullion Milling Co.

v. Gates Ironworks [Colo. App.] 7! Pac. 603.

Where the contract of sale contained no

reference to a certain machine, and a mort

gage executed by the defendant to the plain

tiff stated it was purchased from a third

party, held to show a purchase from the

third party, not from plaintin‘. Defense

breach of warranty. Case Threshing Mach.

Co. v. Lyons, 24 Ky. L. R. 1862, 72 B. W. 856.

10. “'here the amount due is_ in dispute.

evidence that one offered to pay a certain

sum to settle it shows an attempt at com

promise. not an account stated. Coons v.

Languinetti. 86 N. Y. Supp. 367. In an ac

tion for the price of goods, lack of evidence

as to what the correct balance is or for what

goods sold and their value renders a Judg

ment for the amount claimed erroneous.

Jefferson Bank v. Gossett, 86 N. Y. Supp.

752.

11. Where one by affidavit affirms a. war

ranty and another by similar proof denies

it, the evidence is insufficient to sustain it.

Colo. Dry Goods Co. v. Dunn Co. [Colo. App.]

71 Pac. 887.

To support a finding of sale by sample by

the jury, the evidence must show that the

parties contracted with reference to the

sample exhibited, understanding that the

bulk of the commodity corresponded with it.

A. & 8. Henry & Co. v. Talcott, 175 N. Y.

385. 67 N. E. 617.

12. Evidence that a test was unsatisfac

tory and a second test was agreed to is suffi

cient to show that the second test should

be the govsrning one. I‘nderfced Stoker

Co. v. Detroit Salt Co. [Mich] 97 N. W. 959.

Evidence that there was a breach of war

ranty, an unsuccessful attempt to repair.

and an offer to return is sufficient to take

the question of rescission to the jury. Cole

v. Laird. 121 Iowa. 146, 96 N. \V. 744. That

the buyer in shipping the goods wrote that

he was sure that they would stand the test

is sufficient evidence that they were to he

Judged by the weights and inspection at the

place of delivery. “'heat. Carr v. Louden

& Co, [Ky.] 79 S. W. 211.

13. Statement of' an account in which a

purchaser of logs listed them at the seller’s

claim is conclusive as to the price, no mis

take being shown. though it included a

counterclaim for damages from unsound—

nc-ss. Ketchurn v. Stetson d: P. Mill Co., 33

“'ash. 92, 73 Pac. 1127.

14. Muhlstein v. ilertzberg, 85 N. Y. Supp.

1075.

15. See Trial.

16. That the trial proceeded for some

time on the theory that one of the issues

was noncompliance with I. warranty and

was finally submitth to the jury on the

real issue was not prejudicial error. Geiser

Mfg. Co. v. Yost [MinnJ 95 N. W. 584.

17. Instructions on rescission. where nei
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and correct in point of law." They must not take away the province of the jury,”

but the jury may be instructed that documentary evidence constitutes a clear

and unambiguous contract of purchase and sale.“ Where defendant pleaded deceit

and breach of warranty as separate counterclaims in an action for the price, the

instructions cannot withdraw the defense of deceit from the jury.” Where a

purchaser refuses to accept the goods but for mutual convenience allows them to

be placed in his yard, it is error to instruct the jury to find an acceptance without

stating what would amount to an acceptance." Where the evidence was that the

chattel should not be considered delivered until “accepted and used,” an instruc

tion that if it was not to be paid for until “accepted for use” no recovery could be

had, is not erroneous because of the phrase “accepted for use,”“ nor is the use

of the words “defect” and “defective” in an instruction having reference to the ef

ficiency or adaptability of a machine erroneous." Instructions are erroneous which

mislead the jury into assuming that a name used rather than the one really meant

and understood determines what was sold."

Verdict should not be directed except when as matter of law no other could

be sustained on the evidence."

The question whether any fact or condition existed entering into a sale or

breach thereof, or defense of such breach, is for the jury." The following are

examples—ofier and due acceptance to form a contract,” the identity of the party

making the sale,30 whether the party receiving the goods is a purchaser or an

agent of the seller,‘1 the questions of delivery," failure to receive goods according

to the contract,“ payment,“ the quality of goods where the purchaser defends on

the ground that they were worthless," the title of the seller where he has made

ther the pleadings nor the evidence raise $4. The distinction not being so marked

such an issue. Ferris v. Marshall [Neb.] 9!? as to mislead the jury. Florence & C. C. R.

N. W. 602. On damagesv no evidence 0! Co. v. Tennant [Colo.] 75 Pac. 410,

which was introduced. Action for balance ,5. Claimed that the words complained of

of purchase price. McCall Co. v. Jennings, referred simply to some Impairment or

26 Utah, 459, 73 Pac. 68..

18. It is proper though not necessary to

instruct on delivery where pleadings raised

no such issue. Iroquois Furnace Co. v. Big

nall Hardware Co.. 101 Ill. 297, 66 N. E. 237.

weakness that could be obviated by repair.

Haney-Campbell Co. v. Preston Creamery

Ass'n, 119 Iowa. 188, 93 N. W. 297.

28. Action for price of goods, right of re

covery where wrong goods were shipped.
W'here an oral modification is essential to

recovery, an instruction that recovery can

not be had without a finding of such modi

fication is proper. Seller who failed to de

liver in time gave evidence of an oral modi

flcation. Wilson v. Flickinger Co., 76 App.

Div. [N. Y.] 399.

19. An instruction that there is a breach

of warranty if the machine did'not do the

work regardless of the question of manage

ment is erroneous. Allington & Curtis Mfg.

Co. v. Detroit Reduction Co. [Mich.] 95 N.

'W. 562. In action for price of goods alleged

to havo been bought by the purchaser's agent

where the latter contended that a bill or

sale given him by the agent was intended

as a. mortgage. Pac. Biscuit Co. v. Dugger,

42 Or. 513, 70 Pac. 523.

Snfllciency of Instruction. as to rescission

of sale by mutual agreement, in action by

the seller for failure to receive. Iroquois

Furnace Co. v. Bignall Hardware Co., 201

Ill. 297. 66 N. E. 231.

20. See Instructions. 2 Curr. Law. p. 461.

21. McCullough Bros. v, Armstrong, 118

GM 424.

22. Sufficiency of particular instructions.

Swink v. Anthony, 96 Mo. App. 420, 70 S. W.

272.

23. Courtney v. Wm. Knabe & Co. Mfg.

Co., 91 Md. 499.

Meyer Bros. Drug Co. v. Puckett [Ala] 35

So. 1019.

27. See generally Directing Verdict, etc..

1 Curr. Law, p. 925. Where the seller tes

tified to the facts of the sale and the buy

er‘s agreement to pay and .the buyer‘s evi

dence tended to show a want of title in the

seller, a verdict for defendant will not be

directed. Martin v. Williams. 96 Mo. App.

249, 70 S. W. 249. Evidence as to compliance

of goods with sample. Hardt v. Western

Elec. Co., 84 App. Div. [N. Y.] 249.

28. See Questions of Law and Fact, 2

Curr. Law, p. 1361.

29. Humphrey v. Tirnken Carriage Co., 12

Okl. 413, 75 Pac. 528.

80. W'hieh one of two agents.

v. Brandt, 86 N. Y. Supp. 389.

$1. Heidelbaugh v. Craneton [Del.] 56 Atl.

367.

as. Humphrey v. Timken Carriage Co., 12

Okl. 413, 75 Pac. 528.

Williams

33. Faddie v. Mason [C. C. A.] 122 Fed.

410.

34. Purchaser had executed renewal notes

for purchase price. Mallory Comm. Co. v.

Elwood, 120 Iowa. 632, 95 N. W. 176.

85. Live Stock Remedy Co. v. White, 90

Mo. App. 498. .
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out a prima facie case,” whether an agreement to pay for goods is conditional,"

and whether the condition has been fulfilled or waived,“ whether a sale is one

from description or sample," whether a purchaser gave a machine a reasonable

test,“ and the seller a reasonable time to remedy the defects,“ and whether the

buyer within a reasonable time after finding it unsatisfactory returned it."

Whether by retaining an article after the trial period the purchaser elects to keep

it," waiver of a warranty,“ or of its breach,“ and of a breach of contract.“

A general finding in assumpsit on a quantum valebat of sale and delivery to

defendant suffices as a finding of the promise to pay."

(§ 10) F. Action for breach."—The remedy is ordinarily at law.“ If the

vendee wrongfully breaks the contract of sale, the vendor is discharged from

further performance, and may sue on a quantum valebat for compensation for par

tial performance.“ In some states the trustee of an express trust may sue in his

own name for a breach of a contract of sale made for the benefit of the cestui

que trust.“ Irregularities in resale by the vendor do not affect his right to re

cover for the vendee’s breach." Where there is a plea of general issue, but the

principal defense is an afiirmative one of rescission, the seller must make out a

prima facie case." In an action by a seller for refusal to receive goods the buyer

must plead and prove payment.“ There being no refusal for unsuitableness the

seller is not required to prove that the goods were suitable.“ While under the

codes of most states the defendant, in an action for the breach, may plead both

rescission and breach of warranty, still he cannot affirmatively recover both." A

special finding that the seller had suffered no damages from breach of a sale when

as. Martin v. Williams, 96 Mo. App. 249.

70 S. W. 249.

31, 38. Jewell v. Posey. 119 Iowa. 412. 93

N. W. 379.

88. Small samples shown also printed de

scription of goods. goods failed to come up

to sample. Henry & Co. v. Talcott. 175 N. Y.

.185. 67 N. E. 617.

40. Haney-Campbell Co. v. Preston Cream

ery Ass'n, 119 Iowa, 188, 93 N. W, 297.

\Vhat is a. reasonable time for test of a ma

chine. Von Dohren v. John Deere Plow Co.

[Neb.] 98 N. W. 830.

41. Haney-Campbell Co. v. Preston Cream

ery Ass'n, 119 Iowa. 188. 93 N. W. 297.

42. Rumsey & Co. v. Bessemer. 138 Ala.

329. Reasonableness of the time within

which offer to return is made. Cole v.

Laird, 121 Iowa. 146. 96 N. W. 744.

48. Agreement required purchaser to dis

continue use after expiration of trial period

unless he desired to keep it. Springfield

Engine Stop Co. v. Sharp [Mass] 68 N. E.

224.

44. Extension of time of payment as a

waiver. Fairbanks. Morse & Co. v. Baskctt.

98 Mo. App. 53. 71 S. W. 1113.

45. Giving mortgage on chattel as a. wai

ver of breach. Fairbanks, Morse & Co. v.

Baskett, 98 Mo. App. 53. 71 S. W. 1113. Pur

chaser had executed renewal notes for pur

chase price. Mallory Comm. Co. v. Elwood.

1‘30 Iciva. 632. 95 N. W. 176.

46. Faddis v. Mason [C. C. A.] 122 Fed.

410.

47’. Andresen v. Upham Mfg. Co. [Wis.] 98

N. W. 518. Findings are to be so construed

as that they may be upheld. Findings con

strued in an action for gas supplied per con

tract and also for additional gas surrepti

tiously withdrawn. and held to mean that

the amount found due was for the contract

service only. thereby impliedly holding

against the claim for the other. Palmer S.

& I. Co. v. Heat. L. & P. Co.. 180 Ind. 232,

66 N. E. 690.

48. Measure of damages. see post, I 12.

49. Recovery In equity of price for goods

sold on ground of preventing multiplicity of

suits. Miss. Cotton Oil Co. v. Smith [Miss]

33 So. 443.

50. Whether defendant first broke the

contract, held, in this case. a question for

the jury. United States v. Molloy [C. C. A.]

127 Fed. 953.

51. Under Rev. St. 1899, § 541. where

plaintiff and associates secured franchises

to build street railways in a city, and tore

up existing tracks before incorporating. and

plaintiff contracted for himself and asso

ciates to sell defendant material taken from

the tracks. he could sue for the breach in

his own name. Nelson v. Hirsch & Sons‘ 1.

& R. Co.. 102 Mo. App. 498, 77 S. W. 590.

52. They hear only on the weight of the

result of the resale as evidence of the mar

ket value of the property and the amount of

the vendor's damages. Pratt v. 8. Free

man 6‘: Sons Mfg. Co., 115 Wis. 648, 92 N. \V.

368.

58. Must prove willingness to deliver ac

cording to the contract. Iroquois Furnace

Co. v. Bignaii Hardware Co., 201 Ill. 297, 66

N. E. 237.

M. Peterson Bros. v. Mineral Kin: Fruit

Co.. 140 Cal. 624. 74 Pac. 162.

55. Parklns v. Missouri Pao. R. Co. [Neb.]

96 N. W. 688.

50. As that would be recovering both on

the rescission and aflirmance of the con

tract. Baylis v. W'eibezahl, 42 Misc. [N. Y.l

178.
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the action was brought is not a finding that suit was brought without foundation,

as the right of action accrued at once on the breach."

In an action for breach of contract to purchase, evidence of whether or not

the warranty would have been complied with if the article had been purchased,

is inadmissible." A report by a packer, not the buyer’s agent. to the seller, of the

number of boxes shipped is inadmissible in the absence of sippertirg testimony."

A trust deed and notes are admissible to show an agreement with creditors operat

ing as a defense.” The evidence must show performance by the seller.“

Where the theory of the case is that the goods were not up to sample, it is

error to give an instruction upon an implied warranty of fitness.“ Where it is

admitted that there must be an offer of manual delivery, and there is evidence of

an offer to deliver warehouse receipts, it is error to instruct that there must be an

offer to deliver “in accordance with the contract.”“

It is a question for the jury whether the offer to receive was at a reasonable or

unreasonable hour.“

(§ 10) G. Choice and election of remedies—The seller has a choice of the

remedies which are concurrent,“ and in exercising this right of election he need

not consult the interests of the vendee.“ A buyer who has been defrauded may

sue for deceit," or on the contract, or may rescind.“ If the vendee refuse to ac

cept and pay for the goods according to the contract the vendor may treat the

contract as broken and may store the property for the buyer and sue for the pur

chase price,“ or may keep the property as his own and recover the difference be

tween the contract price and the market price at the time of the breach and place

of delivery.’0 Where the property has been delivered the seller may waive return of

the chattel, treat the contract as executed as to himself, and sue for the price,’1 or

he may sell the property and recover any deficiency resultino'." In some states,

51. Parker v. McKinnon Bros. 8: Co. [Vt.]

56 Atl. 538.

58. Heating-plant. guaranty accepted.

then refused to purchase. City of Ludlow

v. Peck-Williamson H. & V. Co.. 25 Ky. L.

R. 83, 76 S. W. 377.

59. Was not offered as an aid to mem

ory. nor was its correctness proved. Peter

son Bros. v. Mineral King Fruit Co., 140 Cal.

624. 74 File. 162.

80. Action for failure to receive. Iro

quois Furnace Co. v. Bignall Hardware Co..

201 I11. 297. 68 N. E. 237.

61. Sufficiency of evidence to show that a

letter giving notice of shipment was mailed

by the seller in accordance with the con

tract. Steinhardt v. Bingham. 90 ADD. Div.

[N. Y.] 149. Proof of delivery in instal

ments and that none of the chattels were

returned as defective is sufficient evidence

to carry the issue of substantial perform

ance to the jury. Seller must show sub

stantial performance by himself in order to

recover for breach. Baylis v. Weibezahl. 42

Misc. [N. Y.] 178.

62. Instruction complained of was that

because seller knew of the purpose for which

the goods were to be used he could not re

cover, even if up to sample. if not fit for

that purpose. Chicago House Wrecking Co.

v. Durand, 105 Ill. App. 175.

63. Too indefinite. Gehl v. Milwaukee

Produce Co., 116 Wis. 263. 93 N. W. 26.

64. Oifer to receive hogs at 8.30 p. m.

Cousins v_ Bowling. 100 Mo. App. 452. 74 S.

W. 168.

See generally. Election of Remedies

and Rights. 1 Curr. Law. p. 992.

86. Pratt v. B. Freeman & Sons Mfg. Co..

115 Wis. 648. 92 N. W. 368.

67. See Deceit. 1 Curr. Law. p. 873.

68- See ante, this section (§ 10A) Rescis

sion.

69. Element of credit removed by in

solvency of vendee. Pratt v. B. Freeman &

Sons Mfg. Co.. 115 Wis. 648. 92 N. W. 368.

Title not to pass until paid tor. payment re

fused. Ideal Cash Register Co. v. Zunino, 39

Misc. [N. Y.] 314. If he pursues this course

he must give notice to the vendor. Com

stock v. Price, 103 Ill. App. 19.

70. Pratt v. B. Freeman & Sons Mfg. Co.,

115 Wis. 648. 92 N. W. 368. Title not to pass

until paid for, payment refused. Ideal Cash

Register Co. v. Zunino, 89 Misc. [N. Y.] 311;

Comstock v. Price. 103 Ill. App. 19.

71. Conditional sale. IIerring-Hall-Mar

vin Co. v. Smith [Or.] 72 Pac. 704. Goods

delivered. but vendee failed to pay. there

was a. reservation of title in the vendor as

a. lien. Jaelzgli v. Phears. 30 Tex. Civ. App.

212, 70 S. W. 380. The same general rule

applies in Idaho, though under the statutes

of that state attachment cannot issue upon

an action for the purchase price where the

vendor has security, unless it appears that

the security is beyond his reach or become

valueless. Mark Means Transfer Co. v. Mac

kinzie [Idaho] 73 Pac. 135.

72. See "Resale." ants, § 10 D.

The sale may be made at auction or in

private at the convenience of the vendor.
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action for the price is the proper remedy only when the title has passed." Where

the vendee has possession the vendor retaining title, the latter may sue for (lam

ages for breach of the executory contract of sale.“ If the contract is a mere agree

ment for sale, the seller can only sue for the breach." Where the buyer in an un

executed sale prevents performance, an action will lie only for the breach and

not on the contract for the price." The seller taking a promissory note for the

price which is not paid at maturity is not obliged to sue thereon, but may sue on

account stated for the contract price," and suit being brought upon both, he

cannot be required to elect upon which he will stand." The vendor of goods

may waive his action for conversion as against a buyer who takes from the

original vendee, knowing that the latter had no title, and sue as upon an implied

contract." The right to retake goods will not prevent seizure on an execution on

a judgment for the purchase price.“ The vendee obtaining the goods by fraudu

lent representations as to solvency, the vendor may recover of the buyer’s trustee

in bankruptcy that portion of the goods in the lattcr’s hands, and recover as

damages the value of the goods not so found." The vendor by taking, subsequent

to the sale, a mortgage upon the goods sold, and others, does not thereby elect

to claim under the mortgage to the exclusion of his rights under the sale." A

judgment for defendant in an action for the price under a special contract, be

cause of failure to comply with requirements, will not prevent suit on the im—

plied contract of the purchaser to pay its reasonable value where he retained it.“

§ 11. Remedies of purchaser. A. Rescissione—The buyer desiring to rescind

for the seller’s default“ may do so for misrepresentation“ or fraud of the seller,"

so long as the full market value of the prop

erty is obtained. No notice to the vendee of

78. Can recover the reasonable value of

the goods at the time of convwsion. Hirsch

the place and time of sale is necessary. but

notice of intention to sell should be giVen.

irrezulurities in making the resale do not

affect the vendor" right to recover the dam

ages. The sale must. however, be for cash.

Pratt v. S. Freeman 8: Sons Mfg. Co., 115

Wis. 648. 92 N. XV. 368. I! the vendor pur

sues this course he must show that he sold

the goods to the best advantage, and the

amount he received. Comstock v. Price, 103

Ill. App. 19.

In Virginia the action is one 01‘ assump

sit on a special count to recover damages for

the breach of the contract. the measure of

recovery being the contract price and the

price obtained at resale after deducting ex

penses of seller. American Hide & Leather

Co. v. Chalkley 8‘: Co. [Va.] 44 S. E. 705.

78. In these states where the title has

not passed resale is the proper remedy.

American Hide 8: Leather Co. v. Chalkley &

Co. [Va] 44 S. E. 705.

74. Is not obliged to sue for the contract

price. Jaeggll v. Phears, 80 Tex. Civ. App.

212. 70 S. W. 330. .

75. Under an agreement to purchase hops

to be grown five years later the remedy is

for the breach of the contract to purchase.

not for the price. Star Brewery Co. v.

Horst [C. C. A.) 120 Fed. 246.

76. Herring-Hall-Marvln Co. v. Smith

[Cr.] 72 Pac. 704. Countermamled order.

Oklahoma. Vinegar Co. v. Carter. 116 Ga. 140,

60 L. R. A. 122.

77. It appeared that the purchaser had

regained possession of the note. Hodges v.

Smith. 118 Gas 789.

78. They constitute the same cause of ac

tion. Strickland v. Parlin & Orsndorf 00.,

11! Ga. 213.

v. Leatherbee Lumber C0. [N. J. Law] 55

Atl. 645.

80. The right to seize machinery on exe

cution on judgment for the price is not

waived by terms of the purchase notes pro

viding that title should remain in the seller

until full payment, and that he could take

possession on default without legal process.

since the latter rights are cumulative and

not exclusive of the statutory right given by

Rev. St. 1899. 5! 3170, 3413. De Lonch Mill

Mfg. Co. v. Latham, 99 Mo. App. 231, 72 S.

W. 1080.

81. Must of course have this latter

amount liquidated according to the bank

ruptcy act. In re Hildebrant, 120 Fed. 992.

82. First Nat. Bank v. Reid [Iowa] 98 N.

W. 107.

as. Arthur Fritsch F. & M. Co. v. Good~

win Mfg. Co., 100 Mo. App. 414, 74 S. W. 136.

See Former Adjudication.

84. Mutual rescission, see ante, Q 2.

cission of contracts in general.

tracts. 1 Curr. Law, p. 679.

the seller, see ante', Q 10 A.

85. False representations as to financial

condition of a railroad company. and 01' the

value and safety of its bonds as an invest

ment. warrant rescission of a contract to buy

bonds. Findley v. Baltimore '1‘. & G. Co., 97

Md. 718. Conditions for release from per

forming“ conditions of contract for logging,

purchased together with working outfit. on

account of misrepresentations as to the work

and condition of the outfit. Forsman v.

Mace, 111 La. 28.

80. Concealment of material facts by the

seller as to quality or value or the article

sold which the purchaser could not have

discovered by ordinary prudence is ground

Res

see Con

Rescission by
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if inducing the sale," or failure after notice to supply goods according to war

ranty,” but mere defects are insufficient when the seller offers to remedy them."°

A fair trial of warranted machines is necessary before rescission.“o If a buyer

on credit, having become insolvent, refuses to accept for cash on delivery, neither

an election of remedy by the seller to enforce the contract, nor its manner of en

forcement, gives him a right to rescind." A dispute between the seller and another

as to infringement of a patent will not warrant rescission of a purchase of pat

ented goods.”

>Where both parties show no intention to insist on the terms of the sale

as to time, neither can rescind without notice to the other and reasonable chance

to perform.” The purchaser must restore, or offer to restore the property“ to

the seller or his authorized agent,“ and the agent need not assent to receiving

it." A tender of performance" or a manual tender,” is needless where refusal

to perform or to receive makes such course useless.

return of the property by making it impossible."

all the property}

The seller waives his right to

A tender of return must include

Rescission must be entire if the contract is entire,’ but as to a several con

tract, rescission may be partial.‘

for rescission, especially where the parties

are in fiduciary relations. Concealment of

value of corporate stock by director pur

chasing from stockholder, Oliver v. Oliver.

118 Ga. 362.

87. False representations as ground of

rescission of a sale must be false and relied

upon to injury of the rescinding party.

Korbel v. Skocpol [Neb.] 96 N. W. 1022.

88. Where the seller of milk under a

contract for a year furnished milk inferior

to the contract terms of which the pur

chaser gave notice, on failure to comply with

the contract the purchaser could rescind.

Grafeman Dairy Co. v. St. Louis Dairy Co.,

96 Mo, App. 496. '10 S. W. 890.

89. That certain instalments of appli

ances delivered, under a. contract to make

and sell, but not returned. failed to comply

with the contract will not warrant rescis

sion and refusal to receive the remainder

When the seller offered to remedy the de

fects and make the remainder in conformity

to the contract. Baylis v. Weibezahl, 42

Misc. [N. Y.] 178.

90. Warranty of cream separators that

they should “do good work.” Duty of pur

chaser is to give machines fair trial before

rejecting. Haney-Campbell Co. v. Preston

Creamery Ass'n, 119 Iowa, 188, 93 N. W. 297.

81. Pratt v. S. Freeman & Sons Mfg. Co.,

115 Wis. 648. 92 N. W. 368.

92. Computing Scales Co. v. Long, 68 S.

C. 379.

93. Price v. Beach. 20 Pa. Super. Ct. 291.

84. Sloan Commission Co. v. Henry A. Fry

& Co. [Neb.] 95 N. W. 862; Parsons B. C. &

S. F. Co, v. Mallinger [Iowa] 98 N. W. 580.

Sumciency of evidence as to ability of pur

chaser to place seller in statu quo on res

cission. Boeker v. Crescent B. & P. Co., 101

Mo. App. 429, 74 S. W. 385.

95. Sufficiency of authority of seller's

agent to receive tender back of machine on

rescission of contract by purchaser. Par

sons B. C_ & B. F. Co. v. Mallinger [Iowa]

98 N. W. 580.

2 Curr La w—99.

Acceptance of part does not prevent rejection

of the remainder for breach of warranty.‘

.0. The seller‘s agent need not agree to

or acquiesce in a tender back of a. machine

on rescission by the purchaser, it being

enough that he continues to represent the

seller. Parsons B. C'. 8: 8. F. Co. v. Malliuger

[Iowa] 98 N. W. 580.

91. Price v. Beach, 20 Pa. Super. Ct. 291.

1'8. Barrett v. Tyler [VL] 56 Atl. 534.

90. Rescission by the buyer of an exe

cuted sale cannot be defeated by the seller

on the ground that the former has parted

with the property and cannot return it.

where the seller advised the buyer to part

with it. Findley v. Baltimore '1‘. 8: G. Co.,

97 Md. 716.

1. Where a purchaser discovers that ma»

terial was falsely represented as white lead

he cannot rescind by tendering return of

less than a. tenth. having sold the remain

der. Pikes Peak Paint Co. v. John W. Ma

sury & Son [0010. App.] 74 Pac. 796,

2. Sale of part of the goods and retention

of the money will prevent rescission. Seattle

Nat, Bank v. Powles, 33 Wash. 21. 73 Pac.

887. An entire contract for sale of a crop

of molasses is indivisible so that it must be

dissolved as a whole if at all; if the vendor

diverts part of the crop the purchaser can

not release himself for the part furnished

by an action for damages without an offer

to restore that received. Barrow v. Penick,

110 La. 572.

8. Where a. contract for sale of goods set

out several distinct items to be delivered

and the price of each, the contract was sev

erable, and the buyer could rescind as to

part and recover the price paid therefor.

Well v. Stone [Ind. App.] 69 N. E. 698.

4. An agreement to buy all of a crop of

beets of a certain standard of quality will

not bind the purchaser to take the remainder

after acceptance of part of the crop, even

though the part accepted did not fully meet

the standard. Norfolk Beet Sugar Co, v. Ber

ger [Neb.] 95 N. W. 836.
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The right may be lost by delay beyond a reasonable time,‘ or by acts amount

ing to waiver,“ or afiirmance.’

(§ 11) B. Action to recover purchase monry paid.'—'I‘he price paid may

be recovered on entire failure of consideration) or failure as to a separable part,1°

and after rescission and return of the goods, if rightful.“ The purchaser is en

titled to recover for breach of warranty of a horse, where he tendered back the

horse and demanded a return of his money on discovery of the breach.“ A seller

who resold goods after title passed canth defeat such an action by ofier to de

liver other goods."

The common count for money had and received is sufficient for recovery of

part payment made, after breach by the seller.“ The amount paid must be clearly

alleged.“

Neither the law of voluntary payment," nor the law of caveat emptor ap

plies to the recovery of an overpayment alleged to have been made by reason of

a mistake."

(§ 11) 0'. Actions for breach of contract."—The action is brought as a

transitory one," but must be enforceable at the place by whose laws it is gov

B. The purchaser, desiring to rescind.

must offer to restore and place the seller in

statu quo as far as practicable, within a

reasonable time after discovery. J. 1. Case

Threshing Mach. Co. v. Lyons, 24 Ky. L. R.

1862, 72 S. W. 356.

Where a fire engine bought oy a city was

found not to comply with the seller‘s repre

sentations or the city's purposes, the city

had a reasonable time in which to return

it. Ramsey v. Bessemer. 138 Ala. 329.

Two years' delay will prevent rescission.

Kessler v. Perrong, 22 Pa. Super. Ct. 578.

Must be exercised within a reasonable time.

Manley v, Crescent Novelty Mfg. Co. [Mo.

App.] 77 S. W. 489. Delay from October to

March without explanation. Id.

0. “'here the seller of a. machine under

an Implied warranty refuses to remedy de

fects called to his attention, retention and

use for a. day and a half to finish work on

hand. and keeping in a shed thereafter for

24 days, by the purchaser. will destroy his

right to return it. Von Dohren v. John

Deere Plow Co. [Neb.] 98 N. W. 830.

7. Where the buyer knew that a fraud

had been practiced on him and sued to re

strain the seller from selling to others, he

lost his right to rescind. 'i‘olman v. Cole

man. 104 Ill. App. 70.

8. Former action as res adjudicate on

question. Borches & Co. v. Arbuckle Bros.

[Tenn.] 78 B. W. 266. See, also. Former Ad

judication, 3 Curr. Law, p. 60.

O. Warder, Bushnell & Glessner Co. v.

Myers [Neb.] 96 N. W. 992. The purchaser

of bank stock cannot recover the price be

cause of insolvency of the bunk. though the

stock is really worthless intrinsically. where

they had a market value and another had

proposed to buy at about the same price.

Action for damages for fraud. Kirtley's

Adm'x v. Shinkle, 24 Ky. L. R. 608, 69 S. W.

723.

10. A salesman represented that all ap

ples were as good as samples from two bar

rels. All but the sample barrels proved

worthless, The buyer was entitled to re

cover all but the price of the sample har

rels. Bernstein v. Loomie & Co., 87 N. Y.

Supp. 134.

11. If the buyer. without right. returns

goods to the seller. he cannot recover. Lond

er v. Brooklyn Chair Co., 75 App. Div. [N.

Y.] 621. '

12. Knoepker v. Ahman, 99 Mo. App. 30, 72

B. W. 483.

18. Where the seller marked lumber on

which the buyer had made a part payment

"Sold." but afterward sold it to another, an

offer to deliver other lumber in lieu thereof

is no defense to an action to recover money

paid. Testimony as to what it would have

cost the seller to deliver such other lumber

is immaterial. Trotter v. Tousey, 131 Mich.

624. 92 N. W. 544.

14. Wood v. Kaufman [Mich.] 97 N. W.

47.

15. A statement in an action for breach

of sale and recovery of price paid for goods

“By amount paid, acc't 75 cutters. charged

at 32.25 each which were not according to

contract" etc., was sufficient. Manley v.

Crescent Novelty Mfg. Co, [Mo. App.] 17 S.

W. 489.

16. As embodied in Civ. Code 1895, § 3732.

17. Mistake alleged to have been made

in weighing of cotton seed bought by the

ten. McRae Oil & Fertilizer Co. v. Stone

[Gm] 46 S. E. 668.

A full treatment of the right to recover

money paid is given in Implied Contracts, 2

Curr. Law, p. 285.

18. Rulel of practice, in no wise depend

ent on the fact that the cause of action was:

one on a sale. pertain to general practice

titles. q. v. Jurisdiction ofcourts as depend.

ent on amount in controversy, see Jurisdic

tion. 2 Curr. Law, p. 604; Justices of the

Peace. 2 Curr. Law, p. 651. General rules 01‘.

trial and pleading. see Pleading. 2 Curr. Law,

p. 1178; Trial. Measure of damages. see post.

§ 13.

10. Westinghouse El. M. Co. v. Troell, 80

Tex, Civ. App. 200. 70 S. W. 324.

Construction of contract as to county of

performance determining place of suit un

der Rev. St. 1895, art. 1194, par. 6. Bell

(‘nnnty Brick Co. v. R. L. Cox & Co. [Tex.

Civ. App.] 76 S. W. 601.
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erned.” An action though sounding in damages for nondclivery is yet one aris

ing on a contract of sale and suable as such.“

A cause of action accrues when the seller refuses to further perform," and

one remains after negotiations for a new sale have failed by the buyer’s fault.xi

Conversely the buyer who failed to pay according to established custom cannot

complain of the seller’s rescission." False representations made to the pur

chaser after title has passed," or that he did not hear or rely upon," give him no

cause of action. Action will not lie if conditions precedent are unperformed,“

or in favor of one in default.” Demand is not prerequisite if it would be futile,"

nor is tender of performance!0 Where the seller is guilty of fraud, the buyer need

not give notice of defects or return the chattel before suing for the fraud."

Freight paid by mistake after a proper rescission is recoverable."

Pleading.—The contract, the breach, and the damages must he pleaded."

If suing for breach of a sale, the buyer must allege performance, a tender of per

formance, or excuse for nonperformance on his part.“

ness and ability to perform is waived, if not raised by demurrer."

Failure to aver willing

When allega

tions of special damages are necessary" they should be with due particularity."

A complaint for breach of warranty whereby one attempting to use a thing sold

is injured sounds in tort."

Rescission and no purchase may both be pleaded if inconsistent defenses are

sanctioned." The seller cannot show bad faith of the purchaser without special

20. An action for breach of a sale made

and to be performed in one state. where it

could not be enforced. cannot be brought In

another state. though. if governed by the

laws of the latter state it would be enforce

able. Jones v. Nat. Cotton Oil Co., 31 Tex.

Civ. App. 420, 72 S. W. 248.

21. Justice's jurisdiction [Rev. Code 1852.

c. 99, I 1. amended in 1893]. Grueli v. Clark

[Del.] 64 Atl. 966.

22. Notice by the seller before termina

tion of the contract that he considered it at

an end and refusing to perform is a breach.

Underhill v. Buckman Fruit Co.. 97 Md. 229.

23. Where after the seller broke a con

tract for sale of the output of a coal mine

for a year at a certain price. the purchaser

agreed to buy the output for a certain

month which offer was withdrawn. the with

drawn] did not terminate the right to sue

for breach of the former contract. Wilmoth

v. Hamilton [C. C. A.] 127 Fed. 48.

24. Minaker v. California Canneries Co.,

138 Cal. 239, 71 Pac. 110.

25. Soule v. Harrington [Mich.] 97 N. W.

357.

26. Burnett v. Hensley, 118 Iowa. 575, 92

N. W. 678.

21. The goods were not to be moved until

payment which was never made (action for

nondeiivery). Hart v. Boston & M. R. R. [N.

H.] 56 At]. 920. Where a tombstone was

sold to be partly paid for in Work. and after

the work was done the seller offered to fur

nish the stone but the purchaser failed to

select it. the latter could not recover for

work done. Day v. Farley, 100 Mo. App. 633.

76 S. W. 177.

B. Refusal to pay before due day not

default. F. W. Kavanaugh Mfg. Co. v. Ro

sen [Mich.] 92 N. W. 788.

29. Where goods sold are sold again and

delivered to another. the purchaser need not

demand them before suing for the breach.

Bussard v. Hibler, 42 Or, 500. 71 Pac. 642.

80. anham v. Bossemeyer Bros. [Neb.]

98 N. W. 699. Peremptory refusal of the

seller to deliver because the price had gone

up renders tender of cash price unnecessary

to an action for damages for nondelivery.

Biaiock v. Clark, 183 N. C. 306. Where the

seller refused to perform, tender of the

price at place for delivery is unnecessary to

a. suit for the breach. Walker v. Cooper, 97

Mo. App. 441, 71 S. W. 370.

What tender of money in payment suffices

is discussed in Payment and Tender, 2 Curr.

Law, 1). 1158.

31. Huber Mfg. Co. 1. Hunter, 99 Mo. App.

46. 72 S. W. 484.

82. White-Branch-McConklln-Shelton Hat

Co. v. Corson & Co., 25 Ky. L. R. 1230, 77 S.

W. 366.

88. Sufllciency of complaint as showing

contract of sale, breach by the vendor and

damages to purchaser. Cutting Fruit Pack

ing Co. v. Canty, 141 Cal. 692. 75 Pac. 564.

84. Lapham v. Bossemeyer Bros. [Neb.]

98 N. W. 699.

85. Ability to pay. Clark's Code (3rd

Ed.) I 242. Blaiock v. Clark, 133 N. C. 306.

30. Need not be alleged in order to re

cover the difference between the contract

and market prices of the goods. Bussard v.

Hlbler, 42 Or. 500. 71 Pac. 642.

37. Failure to require more definite and

certain pleading by stating names of per

sons to whom buyer had contracted for re

sale of the undelivered goods held harm

less because proved on trial. Currie Fer

tilizer Co. v. Krish. 24 Ky. L. R. 2471, 74 S.

W. 268.

88. Wood v. E. 8.: H. T. Anthony 8: Co..

79 App. Div. [N. Y.] 111.

89. Under Code. § 3620.

Iowa. l46, 96 N. \‘V. 744.

Cole v. Laird. 121
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1y pleading it.‘0 A bill of particulars or notice of defense, under the general issue,

should apprise the plaintifi what defense will be offered.“

Proof.—The buyer must prove performance on his part, or tender thereof,

or excuse," the facts making out a nonperformance on the seller’s part,“ leakage

or diminution of contents,“ but not ability to perform acts which the seller made

it impossible to do.“ The sufficiency of acts of rescission depends upon the terms

of the sale and the circumstances.“ Some illustrative cases showing relevancy

of evidence are cited." The ordinary rules as to competency of evidence apply.“

40. Action for breach of a. contract to fur

nish the vendee all goods of certain kind

required in his business during a. certain

year, because of refusal to send goods or

dered. New York Cent. I. W. Co. v. U. S.

R. Co., 174 N. Y. 331, 66 N. E. 967.

41. Notice of defense on general issue in

action by the buyer for breach of a sale of

fruit, held sufficient to let in plaintiff‘s

abandonment of the contract by failure to

make payment as agreed. and by removal

from the state without notifying the seller.

Town v. Jepson [Mlch.] 95 N. W. 74!.

42. Laphnm v. Bossemeyer Bros.

98 N. W. 699.

48. In an action for failure to deliver all

tomatoes grown on the seller’s farm in a

certain year, the buyer must prove that the

tomatoes were grown by defendant that

year. Hartnell v. Baker [Del.] 56 Atl. 672.

Where under the sale delivery could be made

at any time in a certain period, the pur

chaser hnd the burden of showing that the

period had terminated. Hume v. S. Netter,

H. Gcismar 6: Co. [Tex. Civ. App.) 72 S. W.

866. Sufficiency of evidence. Branower v.

Independent Match Co., 83 App. Div. [N. Y.]

870. Evidence in an action against a seller

for breach of a sale, that the buyer declined

to receipt for the goods and told the seller’s

employe that he would not take them, at the

same time receipting for other goods that

were acceptable, and wrote several letters

rejecting them stating that they were held

subject to the seller‘s orders, supports a

finding of an offer to return the goods. Gil

bert v. Alton, 88 App. Div. [N. Y.] 8!.

Sale of binder. Rosso v. Milwaukee Har

vester Co. [Neb.] 96 N. W. 213. Contract to

sell linen batiste. Heller v. Heine, 42 Misc.

[N. Y.] 188. To show that a contract for

sale of paper called for all the paper that

the purchaser used in his business. Excel

sior “'rnppor Co. v. Messinger. 116 Wis. 549.

93 N. “f. 459. To show that the seller fail

ed to deliver all goods required by the con

tract. Masor v. Jacobus, 84 N. Y. Supp. 689.

Dlrection of verdict: To show a breach so

as to preVent direction of verdict for de

fendant. l‘nderhlll v. Buckman Fruit Co..

97 Md. 229. To warrant submission of the

question whether formal execution of the

contract was waived by the seller. Hocking

v. Hamilton [C. C. A.] 122 Fed. 417. Verdict

for defendant in an action for breach of a

sale of gonds is properly directed where the

evidence shows no definite agreement as to

quality, quantity, or price. Losse v. Peoria

Cordage Co.. 116 Wis. 129. 92 N. W. 659. To

authorize direction of verdict because the

contract required delivery within a certain

time. after which, and before tender there

of. plaintiff gave notice he would not accept.

Kallls v. Lissberger, 39 Misc. [N. Y.] 773.

[Neb.]

44. Where a contract requires delivery

of grain at a certain place, weights then to

govern, it is presumed that the amount

shipped reached the destination without

proof of leakage or removal of grain from

the car. Mountain City Mill Co. v. Link

Mill. Co.. 92 Mo. App. 474.

45. In an action for failure to deliver ap

ples, it was shown that the buyer agreed to

receive a certain amount per day but that

he was prevented from receiving them by

the seller. George B. Howell & Co. v. Dick

erson [Mo. App.] 78 S. W. 655.

48. Where the purchaser used a part of

goods received and found them defective,

and immediately replaced them in the orig

inal packages and notified the seller, who

sent an agent who admitted the defects and

directed the purchaser to hold them, there

was a sufficient rescission. Boeker v. Cres

cent B. d: P. Co.. 101 M0. App. 429, 14 S. “1

385.

47. Evidence as to why a party repre

senting the prospective buyer refused to

Join with the latter in suing to recover the

purchase money paid held immaterial and

as calling for a conclusion. Where the sell

er of materials could cancel the contract if

the buyer sold to others instead of using

them exclusively in its own trade. evidence

as to whether the seller knew that the buy

er was handling other materials is irrelevant

in an action by the latter for breach of the

contract by failure to deliver. Trinidad As~

phalt Mfg. Co. v. Trinidad Asphalt R. Co.

[C. C. A.] 119 Fed. 134. Where the seller

denied the sale. evidence that the goods

were not in existence or contemplation of

manufacture at time of the alleged sale.

but that he attempted to secure the goods.

in good faith. is irrelevant. Heller v. Heine.

85 N. Y. Supp. 389. in an action for breach

of a contract to furnish iron as ordered to

plaintiff‘s foundry. an executory agreement

by which the seller contracted to assign the

contract to the purchaser of its plant on con

dition that defendant would consent. cannot

be shown in evidence. though plaintiff noti

iled defendant of a transfer of the contract.

where absolute sale and assignment is not

proven. Gardiner Campbell Co. v. Iroquois

Iron Co. [C. C. A.] 127 Fed. 648. Admissi

bility of testimony as to understanding be

tween parties to sale of oil on the question

of tanks in which it was to be shipped and

as to incidents and customs of shipment of

oil. Sherman Oil & Cotton Co. v. Dallas

0. & R. Co. [Tex. Civ. App.] 1"! S. W. 961.

In action by purchaser for breach of con—

tract of sale of output of coal mine for a

year. Wilmoth v. Hamilton [C. C. A.) 187

Fed. 48. Evidence that the kind of coal in

question could not be procured elsewhere

was admissible on the question whether, on

the breach. the purchaser could buy else
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Where a contract requires the vendor to furnish all goods of a certain kind re

quired by the purchaser in his business during a certain year, whether orders sent

by the latter were so required is a question of fact, not opinion.“

Questions for the jury and imtruvtions thereon.—Quality and make of ma

chines cannot be submitted to the jury in an action for failure to deliver, where

the only breach alleged was failure to furnish certain parts of the machines as

agreed.M Some illustrative eases upon the sufficiency and propriety of instruc

tions are cited.lu Acceptance of an order for machinery," and whether acts of the

seller were such as to cause the purchaser to incur expenses in expectation that

the sale would be completed, are questions for the jury.“

(§ 11) D. Action for breach of warranty.“—The title must have passed“

and every condition necessary thereto must have been performed." Notice of the

defect or oiIer to return the property to the seller is not in any respect a condition

precedent to the buyer’s right to maintain an action for the breach of warranty,"

unless the warranty is conditional thereon," nor is return of a separable part of

goods." Such a warranty is binding and enable when the seller defaults after

fulfillment of conditions.“ It is no defense that inferior goods advanced with the

market becoming worth as much as proper goods would have been.‘‘1 Judgment

of foreclosure on notes and mortgage for machinery sold, though barring rescis

sion by the buyer, will not prevent his action for breach of warranty."

where and charge any excess of price to the

seller. Id.

48. Evidence related to other goods not

shown to have been similar. 0. H. Jewell

Filter Co. v. Kirk. 200 Ill. 382, 65 N. E. 698.

In an action for breach of a. sale of fruit,

evidence as to condition of the fruit two

months after handling and rejection is not

competent to prove their condition when

tendered. Peterson Bros. v. Mineral King

Fruit Co.. 140 Cal. 624. 74 Fee. 162.

Evidence that after execution of a con

tract of sale it was modified as to shipment

is admissible. Town v. Jepson [Mlch.] 95 N.

W. 742.

Proof of receipt of a contract lent by mail

is sufficient for its admission. Cooney v.

McKinney, 25 Utah. 329, 71 Pac. 485.

Answers in action for breach of sale of

oil held not 21 conch-Ion. Sherman Oil &

Cotton Co. v. Dallas 0. & R. Co. [Tex. Civ.

Arm] 7? 8. W. 901.

In an action for breach of an oral con

tract for sale of the output of a coal mine

at a certain price per ton. a letter by the

buyer unanswered. the day following the

contract. purporting to be a memorandum of

the contract as understood by the buyer's

agent and corresponding to his evidence of

the terms, was not inadmissible as a self

Icrvlng declaration. “'ilmoth v. Hamilton

[C. C. A.] 127 Fed. 48. A seller who waived

compliance with' terms as to time and after

ward refuses to perform cannot produce evi

dence for himself by declaring to others that

he intends to perform. Price v. Beach, 20

Pa. Super. Ct. 291.

49. New York Cent. Ironworks Co. v. U.

S. R. Co.. 174 N. Y. 331. 66 N. E. 967.

50. Fegan v. Duvail S. & G. 8. Co., 92 Mo.

App. 236.

51. Hart v. Boston & M. R. R. [N. H.] 56

Atl. 920. As to modification of written sale

by interlineation and its effect. Consumers'

Ice Co. v. Jennings. 100 Va. 719. As to dam

eges_ Paxton & Gallagher v. Vadbouker

[Neb.] 96 N. W. 378. As to cancellation of

a contract of sale of the output of a coal

mine and damages to the purchaser for

breach by the seller. Wilmoth v. Hamilton

[C. C. A.] 127 Fed. 48.

52. Elfring v. New Birdsall Co. [8. D.] 92

N. W. 29.

53. Colvin v. McCormick Cotton Oil Co., 66

S. C. 61.

64. Measure of damages. see post. i 12.

65, 56. All payments must have been

made on a. conditional sale. Stearns v.

Drake, 24 R. I. 272.

51. Westinghouse Elec. Mfg. Co. v. Troell,

30 Tex. Civ. App. 200. 70 S. W. 324. Com—

plainant need not offer previously to re

turn the goods. Phillips v. Croshy [N. J.

Law] 55 At]. 814. Declaration held sufficient

on the warranty and held not to be on the

fraud practiced. Id. An action for breach

of warranty. express or implied, of quality

of goods, may be brought by the purchaser

without return or offer of return of the

goods. Southern B. 8: I. Co. v. Exeter Mach.

Works, 109 Tenn. 67. 70 S. W. 614.

58. See ante. 5 8. A contract of sale of a

machine providing for notice of its failure

to comply with the warranty. stating de

fects. required such notice within a. reason

able time as a. condition precedent to enforce

the warranty. Northern Elec. Mfg. Co. v.

Benjamin Coal Co.. 116 Wis. 130. 92 N. W.

553.

69. Part was worthless, part good. TVest

lnghouse Elec. Mfg. Co. v. Troell. 30 Tex.

Civ. App. 200, 70 S. W. 324.

80. Where the seller delivers goods which

do not comply with the warranty and fails.

on the return of such goods, to furnish

goods of the proper sort, the purchaser may

sue for the breach. Puntensy-Mitchell Mfg.

Co. v. Northwall Co. [Neb.] 91 N. W. 863.

61. Americus Grocery Co. v. Brackett &

Co. [Ga.] 46 S. E. 657.

62. Btandefer v. Aultman 8: S. Mach. Co.

[Tex. Civ. ADP-l 78 S. W. 552.
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A petition to recover money spent by a purchaser for installation and repair

of a warranted machine at suggestion of the seller was an action for implied

assumpsit and not for damages for breach of warranty." The seller’s promise to

pay is essential, and especially where the purchaser stated that he would have

borne it had the machine filled the warranty.“

The parties and those in privity of contract only can enforce a warranty.“

Pleading and issues—An implied warranty requires allegations of fact which

will support such a warranty.” Allegations as to the breach or failure of a war

ranty must be co-extensive therewith,“ but if the warranty is general in its char

acter or nature, the breach or failure may be shown by a general negation of

such warranty." Causes on express and implied warranties may be joined." A

buyer pleading and relying on a written sale in an action for breach of warranty

is properly limited to warranties in such contract.70 The requisite notice must be

given in order to avail of recoupment as a defense."

Evidence" and trial.—It is not relevant that other goods sold at the same

time were defective," but it may be shown that the thing sold produced deleterious

effects in other instances,“ or that goods made from it were defective, unsalable

and unprofitable."

ed against the seller."

63, 64. Grltl'lth v. Williams Patent C. k P.

Co. [Mo. App.] 77 B. W. 330.

85. A warranty of an appliance for burn

ing gasoline can only be enforced in an ac

tion by the warrantee, and his son cannot

make it the basis of an action for personal

injuries from bursting of the appliance.

'l‘alley v. Beever [Tex. Civ. App.] 78 S. W.

23.

86. Sufficiency of allegations of implied

warranty in complaint for breach of war

ranty in sale of linseed oil for a particular

purpose. Cleveland Linseed Oil Co. v. A. F.

Buchanan & Sons [C. C. A.] 120 Fed. 906.

An allegation by plea that fish properly

packed will keep from a year to 18 months.

that defendant bought fish for resale as

piaintii‘! knew, that the fish were so care

lessly packed that they spoiled in three

months. will not support a claim of implied

warranty. Troy Grocery Co. v. Potter [Aid]

36 So. 12.

67, as. Smith v. Borden, 160 Ind. 223. 66 N.

E. 681.

69. Two paragraphs of a complaint. one

for breach of express warranty of grass

seed as to variety. and the other for breach

of implied warranty :1 to quality of the va

riety ordered. are not inconsistent. Gard

ner v. “'lnter & Co.. 25 Ky. L. R. 1472, 78

S. W. 143. ‘

70. Standefer v. Aultman & '1'. Mach. Co.

[Tex. Civ. App.] 78 5. W. 552.

71. Buyer cannot recoup damages. in an

action for the price of goods. on account of

purchase of tools made necessary by defects

in the goods. without giving notice of such

defense [Proc. Act N. J. i 129 (2 Gen. St.

p. 2555)]. Fredrick Mfg. Co. v. Devlin [C.

C. A.] 127 Fed. 71.

72. Snfllclency of evidence to sustain

verdict for defendant in action for breach

of warranty. “'ells v. Gress. 118 Go. 566.

In action for breach of warranty of an ani

mal to show seller’s knowledge of defects

and fraudulent concealment thereof. Bur

It is relevant to a warranty of title that a vendor’s lien exist

Evidence of inefficiency of a thing sold must be in some

way related to the breach of the warranty as the cause." Expert evidence is

nett v. Hensley, 118 Iowa, 576, 92 N. W.

678. That fruit trees did not comply with

the contract. De Foe v. Wilmas, 99 Mo. App.

24, 72 S. W. 475. A ilnding that a warranted

horse was diseased when sold is proper

where the disease was discovered within

ten days, during which time he was not ex

posed to disease, though no positive proof

appears that the disease existed when llt‘

was sold. Robinson v. Snow [Tex. Civ. App.)

74 S. W. 328.

78. In an action for damages for sale of

:1 diseased mule at auction. it cannot be

shown that other mules sold at the same

time were diseased. Moulton v. Gibbs, 105

Ill. App. 104.

74. Evidence, in an action for damages

for sale of unsound feed for cattle. that

other cattle of other owners.fed with the

some food under the same conditions were

made sick. though previously well. Hous

ton Cotton Oil Co. v. Trammell [Tex. Clv.

App.] 72 S. W. 244. '

75. In an action for breach of an implied

warranty of oil sold for special purposes

of manufacture. evidence was admissible

showing manufactured goods to have been

returned by customers because of defects

in the oil used. that goods made were un

salable, and that the purchaser was obliged

to settle with customers for defects in

goods due to poor oil. Cleveland Linseed

Oil Co. v. Buchanan & Sons [C. C. A.] 120

Fed. 906.

76. Admissibility of evidence on the ques

tions whether wagons had been accepted by

the purchaser before they were paid for by

the seller and whether a lien attached to

them thus breaking seller's warranty of

title. Jensen v. McCormick, 26 'itnh. 142.

72 Pete. 630.

77. Deficiency in speed of a ship not

shown to have been cause of inability to

effect charters. Bull v. Bath Iron Works.

76 App. Div. [N. Y.] 380.
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admissible to show condition and value," or defectiveness of construction" of

a machine. A general agent may bind the seller by admissions.”

Questions for jury and instructions—The existence of a warranty,81 and the

seller’s breach or compliance with it,” reasonableness of delay by the purchaser

in enforcing it,” and his compliance with conditions amounting to terms of the

warranty,“ are questions for the jury.

structions were discussed are cited.“

Illustrative cases wherein particular in

(§ 11) E. Recovery of chattel; replcvin or c0nvers~i0n.——chlevin is proper

for the purchaser to recover a crop purchased, so that title passed, while grow

ing;” but not one to be cared for and harvested by the seller bci'ore title passes,"

nor to recover goods to be segregated from a larger amount,“ or requiring some

thing further to prepare them for acceptance.“

title has passed, hence all precedent conditions must have been fulfilled.”0

Neither will trover lie until

It

cannot be urged in replcvin by a purchaser of a growing crop against the seller

78. Standefer v. Aultman & T. Mach. Co.

[Tex. Civ. App.] 78 B. W. 552.

78. Expert evidence that construction of

an engine was such that it was dangerous

from liability to the kind of explosion which

actually occurred is admissible in an action

for breach of warranty, where it is shown

that the engine exploded the first time it

was used. Charter Gas Engine CO. V. Kel

lam. 79 App. Div. [N. Y.] 231.

80. Admissions by the seller’s general

agent that machinery sold was worthless

and was not as represented or ordered are

admissible in an action for breach of war

ranty. Standefer v. Aultman & T. Mach.

Co. [Tex. Civ. App.] 78 S. W. 552.

81. “'hcther or not "Texas red rust-proof

seed oats" described a particular variety is

a question for the jury. Americus Grocery

Co. v. Brackett & Co. [Ga] 46 S. E. 657.

Whether representations of the vendor as

to soundness of stock were intended and re

lied on as a warranty. Galbreath v. Carnes,

91 Mo. App. 512,

82. Evidence in action for breach of war

ranty of gasoline engine as raising a ques

tion for the jury whether the engine was

properly constructed. Charter Gas Engine

Co. v. Kellam, 79 App. Div. [N. Y.] 231.

“'hcther eggs comply with a warranty is a

question for the jury on conflicting evidence.

Egbert v. I-lrini'ord Produce Co., 86 N. Y.

Supp. 1118. “'hether grass seed sold is actu

ally of a certain variety ordered is for the

Jury in an action for breach of warranty,

where the purchaser relied on his own ex

perience and Judgment. Gardner v. “’inter

& Co.. 25 Ky. L. R. 1472, 78 S. W. 143.

Whether there is a breach of warranty in

a sale by sample is a question for the jury.

Conflicting evidence as to the condition of

the brick when received. N. Y. Hydraulic

Press Brick Co, v. Cunn, 87 N. Y. Supp. 168.

83. “'hen fairminded men may differ as

to reasonableness of delay in rescission by

the purchaser for noncompliance with sam

ple or warranty. the question is for the jury,

but when the time is so long that unreason

abieness is clearly shown. the court should

settle it as a matter of law. Manley v. Cres

cent Novelty Mfg. Co. [310. App.] 77 S. W.

489.

84. “'hether the purchaser of a machine

complied with a condition to furnish friend

ly assistance to remedy defects is a. ques

tion for the iury. where he assisted at the

seller’s first trial to remedy defects but re

fused to assist at the second. Zimmerman

v. Robinson, 118 Iowa, 117, 91 N. W. 918.

85. Charge not within issues. McAfee v.

Meadows [Tex. Civ. App.] 75 S. W. 813. On

the warranty. Ellis v. Riddick [Tex. Civ.

App.] 78 S. W. 719. Action for breach of

warranty of a. horse. Knoepker v. Ahman.

99 Mo. App. 30, 72 8. W. 483. Action for

damages for sale of a. diseased mule. Moul

ton v, Gibbs, 105 Ill. App. 104. “'here a com

plaint demanding damages “for breach of

warranty” of a horse alleged statements of

the seller as to its suitableness for farm

work when he knew them to be false, the

action was for fraudulent warranty and not

on contract, so that refusal to instruct that

if the seller represented the horse to be suit

able for the purpose to which the purchaser

intended to put it, the conversation as an

entirety was a warranty. was proper. Kllp

stein v. Raschein, 117 \K'is. 248, 94 N. \V. 63.

Dust collectors for ore pulverizers were

warranted to convey and separate. An in

struction that if the machine failed to do

both there was a breach was not objection

able, since a failure to do one was a. failure

to do both. There would be a breach on

failure to do one. Allington & C. Mfg. Co.

v. Detroit R. Co. [Mich.] 95 N. YV. 562.

86. Glass v. Blazer Bros, 91 Mo. App. 56-1.

87. La Vie v. Tooze, 43 Or. 590, 74 Pac. 210.

In repievin to recover a growing crop, evi

dence may be admitted to prove an actual

symbolical delivery by the seller to the buy

er's agent. Id.

88. La‘ Vie v. Crosby, 43 Or. 612, 74 Pac.

220. Not for hops which had not been

segregated and prepared for acceptance as

required by the contract of sale. Backhaus

v. Buells. 43 Or. 558, 72 Pac. 976, 73 Pac. 342.

89. “'here, under a sale of shingles, title

is to pass when the shingles are made. sorted,

counted and piled, the purchaser cannot

maintain replevin before such conditions

precedent are fulfilled. Haynes v. Quay

[Mich.] 955 N. W, 1082.

90. “'here a sale was for cash on de

livery. and the goods were given to a car

rier designated by the purchaser before

payment. the purchaser having agreed to

send a draft which owing to a mistake was

not done. the latter could not sue in con

version for the goods, title not having pass

ed. Hilmer v. Hills, 138 Cal. 134, 70 Pac.

1080.
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and one buying his interest and taking possession from the purchaser after de

livery that the former sale was against public policy, the action not being to en

force such contract.“

(§ 11) F. Lien for price paid—One who bought a machine on condition

that it should work satisfactorily and spoiled considerable material in attempting

to use it did not waive his statutory lien for money advanced for a duplicate part

at the seller’s request by refusing to return the machine until the damaged mate

rial and duplicate were paid for."

(§ 11) G. Recoupment and counterclaim.—Recoupment must relate to the

contract of sale sued on.” In an action for the price the buyer may recoup dam—

ages from breach of warranty“ or for failure to deliver all the goods at the time

agreed upon,“ or deficiency in quantity,“6 or may set oil or counterclaim expenses

entailed by such breach," and loss of profits or of use of property," provided they

are definite and certain" and provided the same accrued before action brought.1

A warranty not part of the sale is enforceable by counterclaim.2 Damages cannot

be recouped, counterclaimed or set off in replevin by the seller.8 Failure of the

purchaser to perform his part of the sale,‘ or to rescind and ofier to return the

property,“ will prevent his set off or recoupmeut of damages in an action by the

01. Cal. Cured Fruit Ass'n v. Stelling, 141

Cal. 713, 76 Pne. 320.

92. Rev. St. 1898, Q 3345. “'eeks v. Rob

ert A. Johnston Co.. 116 \Vis. 105, 92 N. W.

794.

98. Where all of the goods were not de

livered at the agreed time and another con

tract was made canceling all former con

tracts as to such goods. the latter contract

was a new and independent agreement, so

that damages for failure to deliver under

the former contract cannot be recouped in

an action for the price of goods delivered

under a notice of recoupment given under

the first contract. Thorn v. Morgan & W.

Co. [Mich] 97 N. W. 43.

04. Queen City Glass Co. v. Pittsburg

Clay Pot Co.. 91 Md. 429. Special damages

(rem injury to machinery and loss of time

in testing yarn sold to hosiery manufactur

ers may be specially pleaded as a defense in

an action for the price. Wallace v. Knox

ville Woolen Mills, 25 Ky. L. R. 1445, 78 S.

\V. 192.

95. Thorn v.

97 N. W. 43.

98. Where it appears. in an action for

the contract price of beef cattle delivered

under a contract of sale of a herd, of which

a certain number was to be beef cattle and

a deduction was to be allowed for default

in the number of such beef cattle, that the

contract required a specific number which

was not supplied. the purchasers may set

off the damages from such default against

the price under the contract. McNamara v.

Home L 8: C. Co. [C. C. A.] 121 Fed. 797.

91. Where a boiler, part of machinery

sold, burst because of defects of which the

vendors should have known. defendants in

an action for the price may set of! expenses

to put the boiler in repair and damages to

other machinery. including cost of its rc

pair and loss from stoppage of the works.

Charles E. Dustin Co. v. St. Petersburg lnv.

Co.. 126 Fed. 816. In an action for the price

of sheep. at counterclaim for breach of war

ranty may consist of items for care. feed and

expense of keeping. the question whether

Morgan & W. Co. [Mlch.]

breach of the warranty was the proximate

cause of such damages being a matter rs

lating to the proof, not the pleadings. Mal

lory Comm. Co. v. Elwood, 120 Iowa, 632, 95

N. \V. 176.

98. In an action for the price of machin

ery for an electric plant, the purchaser

could set oi! loss of the value of the use of

the plant during a delay in delivery, in

cluding items for time and services of the

manager, extra labor and loss of orders. so

that such items could not be made the sub

ject of separate claims. Charles E. Dustin

Co. v. St. Petersburg Inv. Co.. 126 Fed. 816.

90. Punteney-Mltchell Mfg. Co. v. North

wall Co. [Neb.] 97 N. W. 1040. In an action

for price of machinery including a boiler

which burst because of defects. an allega

tion of set oi! in a certain amount for extra

fuel necessary to make the old boiler sup

ply sufllcient steam to run the plant was too

indefinite to be allowed. Charles E. Dustin

Co. v. St. Petersburg Inv. Co., 126 Fed. 816.

1. Jackson v. Hunt [Vt.] 56 Atl. 1010.

3. Cannot be used as defense to an ac

tion on a. written contract of sale. Atwa

ter v. Orford Copper Co., 85 N. Y. Supp. 426.

8. Recoupment or set of! cannot be had

by a vendee in a. conditional sale of person

alty for breach of warranty in replevin by

the vendor to enforce breach of the condi

tion for recovery of the property [Code 1858.

5 2918]. Blair v. A, Johnson 8; Sons [Tenn.]

76 S. W. 912.

4. Where the purchaser fails to pay for

coal delivered under a contract of sale, and

the seller, refusing to deliver more, sues

for the contract price of that delivered. the

purchaser cannot recoup damages for failure

to deliver the remainder. Purcell Co. v.

sage, 200 Ill. 842, 65 N. E. 723. He need not

pay before maturity. though requested.

Kavannugh Mfg. Co. v. Rosen [Mich.] 92

N. W. 788.

IE. Where sheep delivered were diseased

but the buyer retained them without re

scinding or offering to do so. he cannot in an

action for the price set of! expenses in car

ing for the sheep because of the disease.
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seller. A counterclaim must plead all damages claimed,‘ and must particularize

expenses made necessary by breach.T There must be an allegation that expendi

tures were made at the seller’s request.‘ The liability of a corporation buyer must

be shown.’ If damages be counterclaimed as in deceit, the instructions should

submit every element of deceit to the jury.‘°

(§ 11) H. Choice and election of remedies—The contract of sale may by

stipulation fix the purchaser’s remedy and limit his choice.“ On a breach of

warranty, the buyer may rescind or sue for damages" or counterclaim,“ or de

fend“ to an action for the price. Replevin will lie concurrently with an action

for breach only when title has passed.“ Where a contract for sale and shipment

of goods from a foreign country stipulated that the buyer’s form of charter party

should be used, use of another form more onerous is not such a breach as will

warrant rejection of the cargo, it being the purchaser’s duty to perform and sue

for damages." A contract for sale of chattels is generally not the subject of a

bill for specific performance," and if no specific thing was sold to him, he cannot

pursue it, but must sue for damages for nontlelivery.ls

Steiger v. Fronhofer, 48 Or. 178, 7! Pac. 693.

Where a machine is to be returned on fail

tire to work, the buyer cannot retain it and

claim damages for breach of warranty in an

action for the price. McCormick Harvest

ing Mach. Co. v. Arnold, 25 Ky. L. R. “3, 76

S. W. 323.

0. Defendant in an action for price of a

mill cannot have expenses of its removal

assessed by the jury under his counterclaim

when he did not plead them. Cole v. Laird,

121 Iowa, 146, 96 N. W. 744. In claiming

damages in an action for the price of goods.

defendant must aver the items of damages.

Beck Duplicator Co. v, Fulghurn. 118 Go.

836.

1’. In an action for the price of goods,

an affidavit of sctoi! for purchase of other

goods by the buyer because of failure of

plaintiff to deliver must state the seller,

amount, price and place of purchase of the

other goods. Wilmot & H. Mfg. Co. v. Penn.

B. & N. Co., 21 Pa. Super. Ct. 490.

8. A counterclaim alleging payment of

freight must show that payment was made

at request of the seller and not voluntarily.

Meyer Bros. Drug Co. v. Puckett [Ala] 35

So. 1019. In an action for price of milk sold.

a. claim of set-off for freight on sour milk

returned cannot be made without an allega

tion of a. request for such return by plain

tiff. Deacon v. Uhiman, 21 Pa. Super. Ct.

381.

0. Sufliciency of counterclaim in :i_.lon

for price of goods as showing liability of

corporate plaintiff. Guenther v. American

Steel Hoop Co., 25 Ky. L, R. 795, 76 S. W.

419.

10. Fraud in selling bad or worthless

goods. The charge did not require a find

ing that the seller knew of it. Live Stock

Remedy Co. v. White, 90 Mo. App. 498.

11. Contract of warranty 01‘ threshing

machine as limiting remedy of vendee for

breach to return of the machine and recla

mation of consideration. Heagney v. Case

Threshing Mach. Co, [Neb.] 96 N. W. 175.

12. The purchaser has two remedies for

broken warranty; to return the property

and one for the price or keep the property

and sue for the difference between its actual

and contract values. Sloan v. “'oif Co. [C.

C. A.) 124 Fed. 196. Where there was an

implied warranty, and no opportunity given

for impaction, he need not rescind on de

livery of goods of inferior quality, but may

keep the goods and sue for the breach. El

lis v. Reddick [Tex. Civ. App.] 78 8. W. 719.

13. Where goods sold are warranted, in

an action for the price, the purchaser may

retain the goods, plead breach of warranty

and counterclaim damages, or rescind the

sale by returning or offering to return the

goods and plead the rescission as a complete

defense. Sloan Comm. Co. v. Henry A. Fry

8: C0. [Neb.] 95 N. W. 862.

14. On breach of an implied warranty of

machinery, the purchaser need not rescind.

but may retain the property and defend

against 'recovery of the full contract price

after use of the machine and part payment.

New Blrdsall Co. v. Keys, 99 Mo. App. 458,

74 S. W. 12.

15. Where there was no delivery under

an executury sale of lumber and the seller

refused to abide by the buyer's inspection,

which was necessary to pass title, the latter

could not sue in replevin, but only for

breach of the sale. Deutsch v. Dunham

[Aria] 78 8. W, 167. Vthre a written con_

trace was an executor-y agreement for sale

or hope and hypothecation of the crop to

secure unliquidated damages the seller

might sustain from breach by the buyer,

on breach by the seller. the buyer was not

entitled to possession, but only to have the

hops subjected to his claim after ascertain

ment at law. Backhaus v. Buells, 43 Or.

558, 72 Pac. 976, 73 Pac. :42.

10. Withers v. Moore [CaL] 71 P20. 697.

17. Dorman v. McDonald [Fla] 36 So. b2.

if it is to be exercised within a given time

for a fixed price, an option will be specifically

enforced where the article is not an ordinary

article of merchandise. A grain elevator.

Tidball v. Challburg [Neb.] 93 N. 1". 679.

18. Where a. contract for delivery of

bonds was uncertain. in that it did not speci

fy the particular bond to be delivered, the

transferee has no enforceable interest in

bonds delivered to others, but can only re

cover the value of those to be delivered to

him as on an implied contract. Cushing v.

Chapman, 115 Fed. 237.
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Resale will constitute an election not to rescind." After election to rescind

and return the chattel before payment, the purchaser under a written contract

cannot demand damages for a breach.20

§ 12. Damages for breach of sale. A. Breach by seller.—A buyer is enti

tled to recover the full purchase price without deduction for depreciation after

notice to seller,21 with interest from breach” or with interest from demand or from

bringing suit,a hence the market value of the goods at the time and place of de~

livery is immaterial."

Failure to deliver.—Ordinarily and apart from special damage it is the diiIer

ence between the contract price and the market price of the goods at time and

place of delivery if the purchaser can buy elsewhere.“ If there is a period for

delivery, the market price on the last day governs." If the buyer has resold, he

may recover the value at the time of resale.” The measure of damages for fail

ure to deliver shares of stock sold is its value at time of demand.“ If no market

exists at the place of delivery, the price at near markets for such goods will gov

ern.”

In an action of conversion by a conditional vendor, proof of the price agreed

upon is not proof of the value of the goods.‘0 Where there is no proof of actual

damages by breach of the seller, the buyer can recover nominal damages only.al

Willfulness will not affect the damages.” In California, interest is properly allowed

on damages from the time of filing the complaint."

(§ 12) B. Breach by purchaser.—If the seller elects to sue for the price

and hold the goods for the purchaser, the measure of damages is the agreed price.“

Interest.—It appearing that the amount of goods delivered is disputed, the

seller is entitled to interest on the amount found due.“

19. After refusal by the vendor to take

back a chattel sold by fraudulent represen

tations, sale by the vendee. without prior

notice to the Vendor. amounts to an elrrtion

to stand on the contract. especially wnere

he received other property in part payment.

Barrett v. Tyler [Vt.] 56 Atl. 534.

20. McCormick Harvesting Mach. CO. v.

Brown [Neb.] 98 N. W. 697.

21. A vendee of a patent right. who

bought relying on false representations.

canmz be charged, in a suit to rescind, with

depreciation in the value of the right owihg

to lapse of time, when he had offered to re

turn the right on discovering the fraud.

Lederer v. Yule [N. J. Eq.) 57 Atl. 309.

22. In Maine, from date of the breach.

South Gardiner Lumber Co. v. Bradstreet.

97 Me. 165.

28. Illinois. Felt v. Bell, 205 Ill. 213, 68

N. E. 794.

2A. Rescission for fraud.

[Ind. App.] 69 N. E. 698_

25. Gruell v. Clark [Del.] 54 Atl. 955;

Kelley. M. & Co. v. La Crosse Carriage Co.

[Wis] 97 N. W. 674; Bloom v. Amerieus

Grocery Co., 116 Ga. ,784; Hartnctt v. Baker

Wei! v. Stone

[Del.] 56 Atl. 672. Sale of output 0! coal

mine. \Vilmoth v. Hamilton [C. C. A.] 127

Fed. 48. It is immaterial that such market

value includes a profit to local dealers.

Coxe Bros. & Co. v. Anoka. W.. E. L. k P.

Co. [Minn] 97 N. W. 459. A seller default

ing in delivery by a certain time specified

is liable for the difference between the con

tract price and the cost of obtaining the

article elsewhere on short notice. Chris

Where the quantity of

topher & S. A., I. J: F. Co. v. laager, 105 Ill.

App. 126.

26. The measure of damages for breach

of a contract to deliver goods “during” a

certain month is the difference between the

contract price at place of delivery on the

last day of the month. Gentry Co. v. Mar

golius & Co.. 110 Tenn. 669. 75 B. W. 959.

27. Whether plaintiff sue in trover, for

conversion, or in nssumpsit for breach of

the contract. Trotter v. 'l‘ousey. 131 Mich.

624. 92 N. W. 544.

28. Belden v. Krom [Wash] 75 Pac. 636.

29. O'Gnra v. Ellsworth. 85 App. Div. [N.

Y.] 216. An instruction as to market value

of goods as measure of damages for failure

to deliver machines sold is not supported by

evidence of delivery at different places at

certain prices. where thus-e not delivered

were to be sent to any point designated by

plaintiff. Fezan v. Duvali S. & G. 8. Co..

92 Mo. App, 236.

80. Mott Iron Works v. Reilly,

[N. Y.] 833.

81. Gruell v. Clark [Del.] 54 Atl. 955.

82. Kelley, M. & Co. v. La Crosse Carriage

Co. [Yi'ia] 97 N. \V. 674.

38. Cutting Fruit Packing Co. v. Conty,

iii Cal. 692, 75 Pac. 564.

34. Cownn v. De Hart, 84 N. Y. Supp.

576. “’hers the goods are linwarrantnbly

rejected. the damage recoverable is the con

tract price. not the value or the goods.

Collir 3. etc.. Co. v. Corners, etc.. Co., 118 Ga.

646.

35. Mills' Ann. St. 5 2251. Florence & C.

C. R. Co. v. Tennant [Coio.] 75 Fee. 410.

39 Misc.
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goods delivered at the time of the breach is uncertain and no demand is made

for damages sustained on resale, interest on damages is properly computed from

commencement of suit."

For non-acceptance.—Unless it is shown that a commodity has no market

value,"7 the measure of damages for refusal to receive goods is the difference be—

tween the contract price and the market price at time and place of delivery," less

expenses of resale and care of goods." This amount must be further reduced by

the cost of repairs for a certain period where the seller promised to furnish them

for that period.‘0 For an unexplained rejection, at least nominal damages may

be had.“ The last day of the period for delivery determines the market price.“

A market value may exist at a certain place for a particular commodity, whether

it be constantly kept there for sale or not." If the property is not for resale, the

measure is the difference between the contract price and the cost on delivery,“

or if the property is used in a building the difierence in value of the completed

structure.“ Where, on refusal of the buyer to accept, the seller sells to third per

sons, he can recover only the difference between the contract price and that so

obtained,“ and if he resells wrongfully, then only the difference between the con

tract price and the market at time and place of delivery." Reasonable efforts of

the vendor on resale to secure the best price, or obtaining a fair price, fixes the

market price.“

In replevin because of fraud the measure of damages is the value of the chat

tel when plaintifi is entitled to possession under the writ.“

38. Nelson v. Hirsch & Sons' 1. & R. Co..

102 Mo. App. 498, 77 S. W. 590.

87. Kincaid v, Price (Colo. App.] 70 Pac.

153; Belle of Bourbon Co. v. Lefl‘ler, 87 App.

Div. [N. Y.] 302.

88. Houghton v. Furbush [Mass.] 70 N. E.

49. The purchaser of articles to be deliv

ered from time to time may rescind and di

rect cessation of delivery when he will be

liable for only the difference between the

contract and market prices of articles to be

delivered. McCall Co, v. Jennings, 26 Utah,

459, 73 Pac. 639. At time of the breach.

Gehl v. Milwaukee Produce Co., 116 Wis. 263,

93 N. W. 26; Backes v. Black [Neb.] 97 N, W.

321; Saveland v. Western Wis. R. Co., 118

Wis. 267, 95 N. W. 130. Or within a. rea

sonable time thereafter. Could not keep

cattle six months after breach of contract

of sale and charge loss at that date to ven

dee. First Nat. Bank v. Ragsdale, 171 M0.

168, 71 S. W. 178.

39. American H. 8: L. Co. v. Chalkley 6:

Co. [Va.] 44 S. E. 705.

40. Sale of furnace. City of Ludlow v.

Peck-Williamson H. & V. Co., 25 Ky. L. R.

83, 76 S. W. 377.

41. Backes v. Black [Neb.] 97 N. W. 321.

42. On breach by the buyer of a contract

for sale of a certain amount of goods in a

year, to be ordered in instalments by the

purchaser, the measure of damages is the

difference between the contract price and

the market price on the last day of the year.

Duluth Furnace Co. v. Iron Belt Min, Co.

[C. C. A.] 117 Fed. 138.

48. Coxe Bros. & Co. v. Anoka Water

works, Elec. L. 8: P. Co. [Minn.] 97 N. W.

459.

44. The measure of damages for failure

to accept materials ordered is the difference

between the contract price and the cost of

manufacture and erection of the materials.

Winslow Bros. Co. v. Du Puy [Pa] 57 At].

189. \Vhere it appeared that the goods had

no market value and depreciated in value

after manufacture, and on the breach the

seller sold what it could to others, it could

recover the difference between such price

and the contract price, and as to goods

not manufactured, the difference between

the contract price and the cost of manu

facture. Puritan Coke Co. v. Clark, 204

Pa. 556. Where coke sold at a fixed

price has no market value in ordinary

times and is only manufactured on orders,

and on breach by the vendee the vendor

could have sold for a certain price, such

price could not control in fixing damages.

Id. The measure of damages for failure of

a railroad company to accept piling bought

is the difference between the actual cost to

the contractor and the contract price. Reed

v. Ill. Cent. R. Co., 25 Ky. L. R. 389, 75 S, W.

200.

45. Where bricks are bought by sample

but those delivered are not equal to the

sample. the buyer may show the value of

his building with the defective bricks used

and the value it would have been had they

not been used. N. Y. Hydraulic Press

Brick Co. v. Cunn, 87 N. Y. Supp. 168.

46. Blick v. Fabian, 86 N. Y. Supp. 207:

Baltimore & L. R. Co. v, Steel Rail Supply

Co. [C. C. A.] 123 Fed. 655.

47. Though the goods have brought less

than such market price on the res'lie. He

sold without notice. Nelson v. Hirsch &

Sons' I. & R. Co., 102 Mo. App. 498, 77 S. W.

590.

48. Pratt v. Freeman & Sons Mfg. Co.,

115 Wis. 648, 92 N. W. 368. The market

value may be fixed by prompt resale at the

best price obtainable. Gehl v. Milwaukee

Produce Co., 116 Wis. 263, 93 N, W. 26.

40. Johnson v. Groff, 22 Pa. Super. Ct. 85.
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(§ 12) C'. Breach of warranty.—The measure of damages for breach by the

seller of a warranty is the difierence between the market value of the chattel as

it is and as it was warranted to be, if the price is not yet paid,“0 or between the

real value as it is and the price paid,“ with interest.“2 The measure of damages

is fixed by the price on the day of delivery, at which the buyer may retain them

or resell.“1

for any purpose.“

the warranty.“

The entire price cannot be recovered unless the chattel is worthless

The warrantor cannot recover for appliances added to fulfill

The purchaser is liable for its value to him less damages for non

compliance with warranty if he retains and uses the thing as it is."

(§ 12) D. Special damagcs.—Unless controlled by terms of the sale and

fixed therein," all damages reasonably within the contemplation of the parties at

the time of sale," including loss of net profits“ on resales already made,“0 or as

50- Bull v. Bath Iron Works, 75 App. Div.

(N. Y.] 380. Machinery. Danville C. & I.

Co. v. Vllter Mfg. Co. [Ky.] 79 S. W. 225.

Sale of unsound cattle. Houston Cotton Oil

Co. v. Trammell [Tex. Clv, App.] 72 S. W.

244. Damages for false representations as

to quality of a horse are measured by the

difference between Its value with and with

out the qualities represented. Bessemer Ice

Delivery Co. v. Brannon, 138 Ala. 157. The

measure of damages for breach of a contract

to furnish machinery. accepted and put in

place by the purchaser In Ignorance that It

was defective. Is the dliference between Its

value had It complied with the contract and

its value as It is. Florence O. & R. Co. v.

Farrar [C. C, A.] 119 Fed. 150. The meas—

ure of damages for breach of a. warranty of

soundness of an animal which had commu

nicated tuberculosis to other animals is the

difference between the actual value of the

diseased animal and Its value If sound at

sale. Cummlns v. Ennis [Del.] 50 Atl. 877.

The measure of damages for defects In yarn

sold to manufacturers Is the diflerence in Its

value as It was contracted to be delivered

and In Its condition as it was. Wallace v.

Knoxville Woolen Mills, 25 Ky. L. R. 1445.

78 S. W. 192. The measure of damages for

breach of warranty of eggs sold Is the dif

i'vrence between the price on resale and the

price they would have brought had they

been of the quality warranted. Egbert v.

Ilunl‘ord Produce Co., 86 N. Y. Supp. 1118.

Where a motor warranted as to quality was

worthless, the purchaser may recover the

entire value as warranted. Westinghouse

Elec. Mfg. Co. v. Trocll, 30 Tex. Civ. App.

200, 70 S. W. 324. On breach of warranty

as to quality. the measure of damages is the

difference between the contract price and

the market price of goods delivered at time

and place of delivery. Americas Grocery Co.

v. Brackett 8: C0. [621.] 46 S. E. 657.

51. Smith v. VVillIams, 117 Ga. 782; Jewell

Filter Co. v. Kirk. 102 [11. ADD. 246.

52. Smith v. Williams, 117 Ga. 782.

53. Amerlcus Grocery Co. v. Braekett &

Co. [Ga] 46 8. E. 657.

54. Small v. Bartlett. 98 H0. App. 550, 70

8. W. 898. Where a motor warranted as to

quality Is wholly worthless. the purchaser

may recover the entire value as warranted.

Westinghouse Elec. Mfg. Co. v. Trocll, 30

Tex. Civ. App, 200, 70 S. W. 824.

55. Machine warranted to a. certain ca

pacity, extra appliances supplied at his sug

gestion to bring the machine to Its guaran

teed capacity. Weeks v. Robert A. John

ston Co., 116 Wis. 105, 92 N. W. 794.

56. Arthur Fritseh F. 8: M. Co. v. Good

win Mfg. Co., 100 Mo. App. 414, 74 S. \V. 136.

I57. Where, by the terms of a contract for

sale of lumber, default In delivery of the

specified amount In a year was to be on'sct

by a. deduction In the price of that delivered,

the seller could recover no other damages

for such default. Jackson v. Hunt, [Vt.] 56

Atl. 1010. A contract for sale of n certain

amount of goods. stipulating that damages

for failure to deliver less than 75 per cent

should be a. fixed sum If the seller notified

the purchaser of his Intention to furnish

the smaller amount before a certain time,

did not fix the damages In case such no

tice Is not given. Newell v. New Holstein

Canning Co.. 119 Wis. 635. 97 N. W. 487.

58. Punteney-Mitchell Mfg. Co. v. North

wall 00. [Neb.] 91 N. W. 863; 1d,. 97 N. W.

1040. Expenses claimed must have been

made at request of the seller. Meyer Bros.

Drug Co. v. Puckett [Ala.] 35 So. 1019. A

buyer counterclaiming for breach of war

ranty In an action for the price of goods

cannot recover expenses of examination as

damages. Llfshitz v. McConnell. 80 App. Div.

[N. Y.] 289. Loss of pusturage and (iam

ages for loss of flesh and growth of cattle

due to lack of water cannot be recovered

on a counterclaim In an action for the price

of a windmill which It is alleged failed to

supply sufficient water. Cole v. Laird. 121

Iowa, 146, 96 N. W. 744. In an action for

failure to deliver machinery for l cotton

mill, damages to cotton seed bought for

manufacture. arising from expenses In cool

Ing It after heating, are reasonably contem

plated by the partles; also expenses Incurred

after the breach In expectation, aroused by

the seller's acts. that he would complete the

contract. Colvin v. McCormick Cotton Oil

Co.. 60 S. C. 81. Where special circum

stances affecting the subject-matter are un

derstood by both parties and damages re

sulting from loss of gains are reasonably

contemplated, they may be recovered on non

delivery. Damages for breach of contract

for sale of logs were enumerated under the

terms of the contract. South Gardiner Lum

ber Co. v, Bradstreet. 97 Me.‘165.

59- The loss in daily sales of a. purchaser

In his business Is not the measure of dam

ages where no reward Is had to profits

or loss in the sale of the goods. Paxton v.

Vadbouker [Neb.] 96 N. W. 878.

00. In an action for the price of ma
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certainable,“ and which might have been foreseen," also necessary expense of

remedying defects,“ defending title“ or of purchasing elsewhere,“ or of abortive

efi’orts to resell," also loss resulting directly from the breach," attorneysl fees for

bringing the action for breach of warranty, will not be included where no deceit

or fraud of the seller is shown.“ Where goods rejected are in fact sound and

merchantable, the buyer cannot recover damages for money expended in examina

tion," loss attributable to the buyer’s own act" or neglect“ is excluded. Thus

chinery sold expressly for resale to the

trade. a jobber may recover profits on re

sales actually made and completed on a

counterclaim for breach of warranty where

they were evidently contemplated by the

{parties when the contract was made. Pun~

teney-Mitchell Mfg. Co. v. Northwali Co.

[Neb.] 97 N. W. 1040.

81. Coniectural profits cannot be recov

ered. Lapp v. Ill. Watch Co., 104 Ill. App.

255. Damages for nondelivery cannot in

clude prospective profits uncertain in nature.

South Gardiner Lumber Co. v. Bradstreet,

97 Me. 165. Uncertain profits of an electric

plant cannot be considered in computing

damages for delay in delivery of machinery,

but the measure is the value of the use of

the plant for the period lost. Charles E.

Dustin Co. v. St. Petersburg Inv. Co., 126

Fed. 816. Damages for delay in delivery of

an ice plant to a. creamery cannot include

loss sufi‘ered because patrons went else

where wben the creamery failed to open.

Creamery Package Mfg. Co. v. Benton Coun

ty Creamery Co., 120 Iowa. 584, 96 N. W. 188.

62. Where the seller knew nothing of the

extent or exigencies of the purchaser's busi

ness. profits lost by breaking of machine

cannot be added.,Logging machine war

ranted perfect of its kind and that defectiva

parts would be replaced. Puget Sound I. 8:

8. Works v. Clemmons, 8! Wash. 36, 72 Pac.

465.

63. Where defendants in an action for the

price of goods counterclaimed for price of

new tools required to be furnished because

of defects in the goods furnished, but it was

not shown that the tools could not be used

for any other purpose, the claim cannot be

allowed. Fredrick Mfg. Co. v. Devlin [C. C.

A.] 127 Fed. 71. Expenses in doctoring ani

mals infected by animal sold. Cummins v.

Ennis [Del.] 56 At]. 377. The purchaser of

stock warranted sound may recOVer for rea

sonable attempts to cure disease. Galbreath

v. Carnes, 91 Mo. App. 612.

84. The measure of damages for breach

of warranty may sometimes include expense

incurred in defending title; as against the

original warrantor. damages cannot be in

creased by contracts made. or liabilities or

expenses afterward incurred by his vendee

as to later purchasers. Smith v. Williams.

117 Ga. 782.

65. Kelley, M. & Co. V. IL Crosse Carriage

Co. [Wis] 9'7 N. W. 674. If the pur

chaser is unable to obtain like goods in

the open market or can obtain them only

with difficulty, he may recover the amount

01' his loss. including profits and expenses

incurred before knowledge of the breach.

Kavanaugh Mfg. Co. v. Rosen [Mich.] 93 N.

W. 788. Where a purchaser had resold goods

before delivery and cannot purchase else

where, he may recover profits on such re

sales as damages for failure of the seller

to deliver. Currie Fertilizer Co. v. Krish, 24

Ky. L. R. 2471. 74 S. W. 268. The measure

of damages for failure to deliver is the loss

resulting therefrom if the buyer cannot

avoid it by purchasing elsewhere. Expenses

incurred by the buyer in taking orders for

sale of its manufactures in expectation that

delivery would be made in time to fill such

orders may be added as damages; prospec

tive profits on such orders may be recov

ered; but expenses in taking orders after

it became apparent that they could not be

filled will not be allowed. Thorn v. Morgan

& W. Co. [Mich.] 97 N. W. 43. If goods

bought under a contract of sale are not to

be obtained in the open market on breach

by the seller, or if obtainable can be made

only on special order to a manufacturer, the

purchaser may recover as damages the loss

of the use of his factory as caused by the

breach. if the seller knew from the nature

of the business that such would be the re

sult, together with extra expense and in

creased cost in buying elsewhere. Kelley,

M. & Co. v. La. Crosse Carriage Co. [Wis.j

97 N. W. 874. If the vendor knows that

goods are purchased to fill outstanding or

ders of the vendee, he is liable, on failure to

deliver the goods, for the profits expected

to be made on such orders. Lapp v. Ill.

Watch Co., 104 Ill. App. 265; Thorn v. Mor

gan & W. Co. [Mich.] 97 N. W. 43.

66. Where goods are bought for resale,

which fact is known to the vendor. and the

vendee delivers them. without discovering

defects, to his purchasers who reject them.

the vendee may recover as damages the

expenses in the sales to his customers and

in returning the goods to the vendor. Pun

teney-Mitchell Mfg. Co. v. Northwall Co.

[Neb.] 91 N. W. 863.

67. Loss from infection of other animals

by the one sold and expenses in caring

for such infected cattle. Cummins v. Ennis

[Del.] 56 Atl. 377; Jewell Filter Co. v. Kirk.

102 Ill. App. 248. On a. counterclaim by a

street railway company for breach of war

ranty of a steam engine bought for motive

power. damages may include loss of profits.

and of fares due to necessity of passengers

leaving the cars. excessive use 01‘ coal. in

Jury to boilers and generator, and extra

labor. People's Sav. Bank v. Waterloo dz

C. F. R. T. Co., 118 Iowa, 740, 92 N. W.

691. Damages to machinery from giving a

fair trial to defective yarn may be recovered

where the purchaser used ordinary care.

Wallace v. Knoxville Woolen Mills, 25 Ky.

L. R. 1445, 78 S. W. 192. In an action for

breach of implied warranty, the purchaser

not being negligent. the measure ot‘ dam

ages is the ]oss sustained by reason of such

use. Cleveland Linseed Oil Co. v. Buchanan

& Bone [C. C. A.] 120 Fed. 906.

68. Smith v. Williams, 11? Ga. 782.

00. Action to recover price paid and for
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purchasers of defective machinery cannot continue to use the same indefinitely and

recover for loss of profits during this indefinite period.’2 Breach of a contract

of sale for a definite term entitles the seller to damages for the whole contract,

prospective as well as past." If the buyer has notice of the necessity for prompt

delivery and the loss to come from delay, he is answerable for such delay and dam

ages from defects and incompleteness of goods when delivered.“ Mere notice to

a seller of interest or probable action of buyer will not suffice necessarily and as

a matter of law to charge the seller with special damage on that account."

Damages for personal injuries directly resulting from defects may be recov

ered," but not necessarily those from operation of a defective machine."

(§ 12) E. Evidence as to damages—Facts from which the measure of dam

ages is computed must be proven." Evidence relating to other times" or places“.

will not prove values or probable profits unless the same conditions prevailed.

Where the purchaser is limited to recover under a warranty only such damages

as he can prove, evidence as to the value of the machine for any purpose is ma

terial." When goods are not purchasable at the place of delivery, evidence of. the

price at the controlling market is admissible.“2 Loss of profits may be shown by

the testimony of purchasers as to the amount they would probably have used, based

on past experience."

purchased at the time of purchasing.“

It may be shown that the vendee had orders for the goods

Any facts which tend to show what were

the probable consequences and the parties’ knowledge thereof" will be admitted.

damages for breach of the contract. Peter

son Bros. v. Mineral King Fruit Co.. 140 Cal.

624, 74 Pac. 162.

10. “Good will" cannOt be recovered as

damages for breach of a sale where the

property to which it is attached has been

voluntarily alienated. Paxton v. Vadbouker

[Neb.] 96 N. W. 378.

11. Damages to cotton seed, could re

cover only such damages as he could not

reasonably prevent. Colvin v. McCormick

Cotton Oil Co.. 66 S. C. 61. Where the buyer

refuses the goods and returns them, the sell

er is bound to make the loss as light as

possible. which duty is not discharged by

allowing them to remain in the street until

removed by the city as a nuisance. Empire

State Bat: Co. v. McDermott, 89 App. Div.

[N. Y.] 234.

n. Danvilie C. & 1. Co. v. Vilter Mfg. Co.

[Ky.] 79 S. W. 225.

73. Parker v. McKannon Bros. & Co. [Vt.]

56 Atl. 536.

74. Charles E. Dustin Co. v. St. Peters

burg Inv. Co., 126 Fed. 816.

75. Globe Refining Co. v. Landa Cotton

Oil Co.. 190 U. S. 540, 47 Law, Ed. 1171.

70. W‘here powder for use in a flash lamp

was warranted safe for use in ordinary

lamps, personal injuries from explosion dur

ing such use may be recovered in an action

for breach of warranty. Wood v. Anthony

& Co., 79 App. Div. [N. Y.] 111.

77. Damages for personal injury received

while operating a machine warranted to do

good work cannot be recovered in an action

nfl the warranty. though the machine was

defective. Blrdslnger v. McCormick H.

Mach. Co., 86_ N. Y. Supp. 781.

78. Where the measure of damages de

pends upon the market price at time and

place of delivery evidence of such price

must be given to recover actual damages.

Bloom v. Amerlcus Grocery Co., 116 Ga, 784.

70. Where. on an action upon an implied

warranty. the damages are the diminished

market value of the chattel, evidence that

the chattels sold for the market value at a

subsequent date is lnadmissible in the ab

sence of proof that the market values on the

two dates were the same. Houston Cotton

Oil Co. v. Trammell [Tex. Clv. App.] 72 S.

W. 2“.

80. In an action to recover damages for

breach of a. contract to furnish an article to

plaintiff to sell. evidence of profits made at

another place are inadmissible in the ab

sence of evidence that the conditions at the

two places are similar. Currie Fertilizer Co.

v. Krish. 24 Ky. L. R. 2471, 14 S. “1 268.

81. Parsons B. C. & S. F. Co. v. Maliinger

[Iowa] 98 N. W. 580.

82- O'Gara, v. Ellsworth, 85 App. Div. [N.

Y.] 216.

83. Such testimony is sufllclent as a. basis

for damages. Consumers' Ice Co. v. Jen

nings, 100 Va. 719.

8H- In an action by a. vendee for prospec

tive profits on sales of goods bought from

the vendor who failed to deliver. anp v.

Ill. Watch Co., 104 111. App. 255.

85. On breach of a contract of sale by

the seller of a particular kind of carriage

springs to a manufacturer. the following

evidence as to damages is admissible; gen

ornl knowledge of the seller how the breach

affected the business of the purchaser; the

custom of operating the purchaser's factory.

showing its efficiency to be diminished by

the delay and the effect of the breach on

work. and inability to fill orders for goods

after close of the season; the capacity of

the factory as bearing on the question of

loss; the supply of other materials to keep

the factory busy; orders received before or

after the contract; the existence or non

existence of a market from which the

springs could have been supplied; descrip

tion of the springs to show their adapta
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§ 13. Rights of bona fide purchasers or other third persons."-—Generally a

seller can confer no better title than he has, even to a bona fide purchaser," but

his right to sell that title in good faith cannot be unreasonably impaired," and

when ownership is complete and unqualified a good title passes." A sale remain

ing executory will not enable the purchaser to retain the goods as against a subse

quent purchaser.’° A subsequent taker with notice or for an antecedent consid

eration is not protected against rescission for fraud,“ but a bona fide taker is pro

tected," unless in cases where the possession of the ostensible purchaser was gained

by fraud."I

In some states it is a crime to fraudulently dispose of goods bought on credit.“

A vendor’s lien cannot be enforced against a bona fide purchaser of the vendee.”

Waiver of the seller’s right to retain pOSSession until payment, by allowing ship

ment before payment, will prevent his recovery from a bona fide transferee of the

bill of lading for value." A bona fide purchaser must prove payment in good

faith,” and without notice."

bility for the purchaser's purposes; expenses

incurred in getting other springs; diligence

of the purchaser in that regard; but not

proof of money value of time of employes

lost nor profits to be made on specific ve

hicles sold. Kelley, M. & Co. y. La Crosse

Carriage Co. [VVlsJ 97 N. W. 674. In an

action for the breach of a contract for the

sale of chattels to be manufactured during

a. definite term, evidence of the nature of

the contract and the circumstances sur

rounding and following its breach are ad

missible. Evidence of cost of the instru

ments. what portion thereof was labor, the

number made per week, the extent of work

or business since breach. and whether he

could furnish the instruments during the

remainder of the term. Parker v. McKan

non Bros. & Co. [Vt.] 56 Atl, 636.

86. Necessity of record of conditional

sale. see post. Q 14.

87. Sale by a bailee for storage carries

no title as against the owner. Ullman.

Einstein & Co. v. Biddle. 53 W. Va. 415. If

one send goods to another under an agree

ment that there is to be no sale, but the re

ceiver is to sell the goods and then account

to the sender. title does not pass. Goods

sent under such an agreement not subject

to receiver's mortgage. Furst Bros. v. Com

mercial Bank, 117 Ga. 472. Delivery of cot

ton “on cash sale" in Georgia by a planter

or commission merchant will not pass title.

and the seller may recover as against a

bona flde purchaser from the vendee. Flan

nery v. Harley, 117 Ga. 483,

88. Since ownership implies the right to

sell, acts declaring sales of stocks of mer

chandise out of the usual course of trade.

or in bulk. void as against creditors unless

a prescribed inventory was taken and the

creditors notified. are unconstitutional as de

priving one of property without process of

law and as class legislation. Block v.

Schwartz [Utah] 76 Pac. 22.

89. If property covered by a bill of sale

from debtor to creditor. accompanied by

change of possession, is exempt, the sale is

valid against third persons though not ac

knowledged or recorded. Helsch v. Bell [N.

M.] 70 Pac. 572.

90. Low v. E. .T. Broad & Co. [Tex. Civ.

App.) 77 S. W. 28. Where the vendor in a

sale, void under the statute of frauds re—

pudiates and resells to another, the latter

may plead such act as 1!. bar in replevin by

the first vendee. Shelton v. Thompson, 90

Mo. App. 327, 70 S. W. 256.

01. The right of the seller to rescind for

fraud is superior to rights under a mort

gage securing an antecedent debt, but not

as to a mortgage on a debt created after

the sale without notice thereof. Geo. D.

Mashburn 8: Co. v. Dannenberg Co., 117 Ga.

567. To rescind for fraud and reclaim the

goods from the vendee‘s mortgagee the ven

dor must show that the mortgagee knew of

the fraud or was secured for an antecedent

debt. Id.

02. A seller cannot disadlrm a sale for

fraud and recover possession from bona flde

purchasers from his purchaser. Hochberger

v. Baum. 85 N. Y. Supp. 385. A bona tide

purchaser from one who obtained a chattel

by fraud takes a good title before rescission

of the sale by the original vendor. George

D. Mashburn 6': Co. v. Dannenberg Co., 117

Ga. 567.

93. A purchaser in good faith from one

who obtained possession of a chattel under

fraudulent statements that he was buying

for another, takes no title as against the

owner. Smith Premier Typewriter Co. v.

Stidger [Colo. App] 71 File. 400.

94. Bee False Pretenses and Cheats, 1

Curr. Law, D. 1205.

05. Sand. & H. Dig. §§ 4727. 4728.

v. Johnson [Ark.] 74 S. W. 299.

90. American Zinc, Lead & Smelting Co.

v. Markle Leadworks, 102 Mo. App, 158, 76

S. W. 668.

97. It will not be presumed. One pur

chasing th'e interest of the growers in a

crop previously sold by them to another

making advances. held not a bona fide pur

chaser. Cal. Cured Fruit Ass'n v. Stelling.

141 Cal. 713, 75 Pac. 320. A mortgagee who

brings suit on his claim. attaches goods

and garnishes debtors. and who, in con

sideration of the mortgage, dismisses such

proceedings and pays costs. is a bona flds

purchaser for value of the mortgaged goods

as against the vendor seeking to'rescind the

sale for fraud. where he is not chargeable

with notice. Large & Amsden Co. v. Samuel

Nott & Son [Neb.] 95 N. W. 484. An as

signee of the mortgagee of goods was not

Roach
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A warranty of goods sold is not negotiable or assignable and does not run with

the goods.” A warranty of the seller’s vendor will not enure to benefit of the

seller’s purchaser.1 A bank which took a bill of lading attached to a. draft cannot

sue on the warranty..

Assignment of a conditional contract of sale by the seller subrogates the as

signee to the seller’s rights in the conditions.‘ A bank advancing money to a

vendor, taking as security and means of payment a draft on the vendee, becomes,

upon the latter’s refusal to honor the draft, the owner of the goods to the extent

of the amount advanced.‘

Brokers and pledgeas.—A broker selling on margin has a pledge but not title.‘

An assignment of stock bought on margin from a broker carries to the assignee

the right to sue the broker for conversion on his failure to deliver.‘ A vendee

under a valid contract of sale, where the vendor retains possession, has a right

superior to that of a creditor to whom the chattels were subsequently pledged for

a pre-existing debt.’

§ 14. Conditional sales. Character and formation; rights acquircdf—A con

ditional sale is one which depends for its validity on the fulfillment of some con

dition.” Hence whenever payment or other act is'prcrequisite to the passing of

title,1° the sale is conditional. Such contracts are valid,“ and a provision that title

remains in the seller until the buyer, a tradesman, pays or sells in course of trade

is fair on its face. The condition must be in the sale itself,u though in a sep

entitled to show that he in good faith pm‘- 5, 6. Rothschild v, Allen, 90 App. Div. [N.

chased the property outright. Haynes v. Y.] 233.

Hobbs [Mich.] 98 N. W. 978. The seller's ad- 7. Dexter v. Citizens' NsL Bank [Neb.]

ministrator was entitled to recover in trover 94 N. W. 530. '

for the sole 0! more of the property than 8. Parol evidence inadmissible to vary

was suilieient to pay the debts. Id. sale. see ante, Q 2.

98. Cal. Cured Fruit Ass'n v. Steiling, 141 0. Cyc. Law Dict. "Sale." citing 4 Wash.

Cal. 713, '75 Pac. 820. One buying from n C. C. [U. S.] 588; 10 Pick. [Mass] 522; 18

vendee with notice that the latter has not Johns. [N. Y.] 141; 8 Vt. 154; 2 Rnwle [Pl]

paid for the goods is required to ascertain 326; 2 A. K. Marsh. [Ky.] 430; Coxe [N. J.]

whether the first vendee is entitled to de- 292.

livery without payment. Hirsch v. C. W. 10. See Ante, I 6.

Leatherbee Lumber Co. [N. J. Law] 55 Atl- Sllel held conditional: Where title to

645. One purchasing from another holding goods and ownership of accounts on resale

under a conditional sale takes subject to the by purchase]- were to remaln in the 56m"

rights or the original seller where he saw until payment, Smith v, wullamg' 90 App_

and read the conditional contract. Cooper Div, [N, Y.] 507, tvriiten contract for sale

Wagon & Buggy Co. v. Burnt [Iowa] 98 N- of household furnishings reserving title in

W. 356. Where under a deed of trust prop- vendor until payment. Huflard v. Akers, 62

erty is not to be sold except upon the writ- W. Va. 21. A contract for sale of personal

ten consent of the trustee. public announce- ty, title to remain in the seller until mu

ment by the trustee at a sale under the deeil payment and time being of the essence of

of trust that property previously sold was the contract so that on failure in payment

not included therein ratifies such sale and the seller may take possession without legal

gives the purchaser good title. Huffman process. Page v. Urlck, 31 Wash. ‘01, 72

Min. & Mfg, Co. v. Georgia. & A. Min. Co.. Fee. 454. A contract for sale of chattels to

116 Ga. 701. be paid for in work, the property to remain

99. Smith v. Williams, 117 Ga. 782. that of the seller until paid for. Clark v.

I. That a. warranty in print was placed Clement, 75 Vt. 417. A contract providing

on goods by the manufacturer will not ex- tor delivery of personalty to one agreeing

pressiy bind a. wholesale and retail dealer to pay a monthly rental for a certain period

selling them in the usual course of trade with privilege of purchasing for a nominal

without express representations. Pember- sum alter the last payment [Gem St. 1902. §§

ton v. Dean, 88 Minn. 60, 92 N. W. 478, 60 L 4364. 4866]. Unmack v. Douglass, 76 Conn.

R. A. $11. 533

2. German-Am. Sav. Bank v. Craig [Neb.] The sale was unconditional where an

.6 N. W. 1023. agreement for sale of hides required the

1. Providing for re-possr-sslon on default buyers to give certain tanning contracts in

of payment. Nye v. Daniels, 75 Vt. 81. return to the sellers only when called uponv

4. There was no agreement in case of Finnis'an V- Shaw. 184 MMS- 113. 68 N. E.

the vsndee's refusal to honor the draft 35.

to charge the amount back on the books of 11. McFarlnn Carriage Co. v. Wells, 99

the bank m the vendor. Willard Mfg. Co. v. Mo, App. 641. 74 S. W. 878.

Tierney. 183 N. C. 630. ' 12. Acceptance of an order for condi~
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arate writing involving other parties," and if not, none can be fastened on it.“

If anything be done inconsistent with the right to insist on the condition it is

waived and the sale is then absolute."

Whether a contract is a conditional sale, or a “lease” or bailment,“ or selling

agency," depends on the buyer’s right to have title by performing the condi

tions," and not on the name given or terms used." The intention of the parties

to make a conditional sale rather than a mortgage will govern.20 The distinguish

ing mark of a chattel mortgage is a debt secured,“ but for many purposes the dis

tinction is unimportant," and in some jurisdictions all reservations of title are

chattel mortgages.“

Where it is agreed that accounts for resales before payment should belong to

the seller, moneys collected by the purchaser on resale is held in a. fiduciary ca

pacity for the seller.“ An instrument, apparently a conditional sale, will not be

regarded as a mortgage simply because the seller filed it."

The interest of the conditional vendor is a lien so that the vendee, or one hold

ing his interest, is entitled to proceeds of a sale under the lien after the latter and

the expenses of sale are satisfied.“ Transfer of the debt by the seller carries his

interest as assignment of a mortgage debt carries the mortgage,27 but he may

tional sale by terms giving title under bill

of sale changed the transaction to an abso

lute sale. A. A. Cooper Wagon & Buggy

Co. v. Bailey 6; George's Estate, 88 M0.

App. 648, 73 S. W. 724.

13. \Vhere by agreement between all par

ties the note for price of a chattel was

executed by 8. third person and was part of

the contract the reservation of title made

in the note binds the purchaser. Forbes v.

Taylor [Ala] 35 So. 855.

14. “"here property was transferred at a

lump sum payable unconditionally, no con

dition being made for payment of rent or

other return for its use, the contract was

a sale regardless of a condition that title

should remain in the seller until tuii com

pliance. Foreman v. Mace, 111 La. 28.

15. Completed delivery of goods without

payment waives terms of a sale requiring

cash and reserving title to the seller until

payment. Albert v. Lewis Steiner Mfg. Co.,

86 N. Y. Supp. 162. Where the seller of

goods knew that the purchaser bought for

resale in his business, he could not assert

a condition reserving title until payment.

Id.

16. Delivery of piano as bailment not

conditional sale. Pai'nter v. Snyder, 22 Pa.

Super. Ct. 603.

17. A contract for sale of goods on or

der, title to goods and ownership 0t ac

counts on resale by the purchaser to be in

the seller until payment as agreed was a

conditional sale and not an agency {or sale.

Smith v. Williams, 90 App. Div. [N. Y.] 507.

18. Whether a contract, whereby one

agrees to send another goods to be sold, is

a bailment or a. conditional sale depends on

whether the former may compel a return

of the goods or latter has an option to pay

for them in money. In re Gait [C. C. A.]

120 Fed. 64. A writing, in term a lease,

transferring personalty tor a fixed term,

reserving rent, with provision for return at

end of the term or on default in its terms, is

not a contract {or conditional sale which

must be recorded [Rev. 1898. P. L. 1898, p.

699]. Singer Mfg. Co. v. D. Wolf! & C0, [N.

J. Law] 56 Atl. 147.

2 Curr. Law—100.

19. A contract for sale of a sewing ma.

chine called a. "lease" acknowledging receipt

of a. third 0! the price and stating the re

mainder to be paid monthly until the lease

was fully satisfied, the machine to remain

the seller's property and liable to its pos

session on default in payments. and pro

viding for a. discount on earlier payment, is

a conditional sale not a lease. Nye v.

Daniels. 75 Vt. 81. A contract providing tor

possession of a sate, "rent" to be paid in cer

tain instalments, and sale of the safe on

payment of the last instalment tor a. nom

inal price. the owner to retake it and retain

the rent on default in payment is a condi

tional sale not a lease. Herring-Marvin Co.

v. Smith, 43 Or, 315, 72 Pac. 704. A sew

ing machine contract, providing that. on

payment of a. balance of $48, the machine

was to become the property 01! plaintiiI, but

giving the right to the company to take pos

session on a failure to pay as agreed, is a

conditional sale, though styled a “lease.”

Nye v. Daniels, 75 Vt. 81.

20, 31. Smith v. Hope [FlaJ 35 So. 865.

22. Retention of title in a. chattel by the

seller until payment held legally equivalent

to a chattel mortgage, but in either case

being unrecorded was void as against subse

quent creditors. Fairbanks, Morse 8: Co. v.

Baskett. 98 Mo. App. 53, 71 S. W. 1113.

23. Texas, Harlin: v. Creech. 88 Tex.

300, 21 S. W. 357; Parlin dz Orendori! Co. v.

Davis' Estate [Tex. Civ. App.] 74 S. W. 951;

Hall v. Keating Implement & Machine Co.

[Tex. Civ. App.] 77 S. W. 1054.

24- Smith v. Williams, 90 App. Div. [N.

Y.] 507.

25. Seller agreed to manufacture ma

chines tor sale at retail. title to remain in

him until payment at specified times, and ho

to have the right to reclaim the machines it

he thought payment uncertain at any time.

American Harrow Co. v. Deyo [Mich.] 96 N.

W. 1055.

28. Pub. St. 1901, p. 451, c. 141, 5; 3-7.

Cutting v, Whittemore [N. H.] 54 Atl. 1098.

27. The reservation of title is a retention

of general property as collateral security.

Cutting v. Whittemore [N. H.] 54 Atl. 1098.
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transfer without endorsing the note.“ A conditional vendor who sells his inter

est in the property and the contract, subject to the rights of the vendee, which he

does not disturb, is not guilty of conversion.2° Where both title and possession

are to remain in the vendor until payment of the price or a judgment therefor,

payment passes both title and possession.3°

The purchaser at conditional sale has an interest which he may mortgage,"

the laws otherwise so admitting." He may recover its full value for a conver

sion, though it is but partly paid." If there be several purchasers they may en

force contribution against each other for clearing the title.“

Notice; record and filing.——Except as to those who take with notice,as or prion

in time,” or who are otherwise not bona fide purchasers for value, it is, in many

states, provided that certain conditional sales" must be publicly recorded, regis

tered, or filed," continuous possession being given the vendeef‘" otherwise if the

vendee does not take possession.“ If the possession of the buyer is in law that

of the seller“ no record is necessary. The statutes requiring record do not apply

to a contract between nonresidents concerning personalty without the state, and

which does not contemplate its removal within the state.“ The sale even without

28. The vendor, holding a. conditlonal bill

of sale securing a purchase-money note.

need not indorse the note or guaranty its

payment in writing on assigning the note

and his rights in the property and the sale

in order to render the aesignee's title valid.

English v. Hill, 116 Ga. 415.

29. Nye v. Daniels, 75 Vt. 81.

80. Ideal Cash Register Co.

39 Misc, [N. Y.] 311.

81. Friedman v. Phillips, 84 App. Div. [N.

Y.] 179: Cutting v. Whittemore [N. H.] 54

Atl. 1098.

33- Encumbering personalty held under

conditional purchase is made a. criminal ot

fense in Georgia. Mortgage must be giVen

with intent to defraud vendor and mort

gagor must know that title was reserved.

Miley v, State, 118 Ga. 274.

88. Purchaser, on the instalment plan,

being bound absolutely to pay. Messenger

v. Murphy, 33 Wash. 353, '74 Pnc. 480.

$4. \Vhere two persoits bought a machine

together giving three equal notes, one of

which was paid by each, on payment of the

third note by one of the purchasers and re

sale ot the machine by him. the other could

recover only halt the excess of the price

received over the amount of the third note.

Gerndt v. Conradt. 117 Wis. 15, 93 N. W. 804.

35. Notice to corporation of conditional

sale imputed where before full organization

it took from corporators. Grand Rapids

Furniture Co. v. Grand Hotel & O. H. Co.

[Wyo.] 70 Fee. 838.

38. A chattel mortgage is not protected

against a prior unrecorded conditional sale

where the mortgage debt was made before

v. Zunino,

the sale. First Nat. Bank v. Reid [Iowa]

98 N. W. 107.

37. Lien Law. § 112 [Laws 1897, p. 540, c.

418] rendering a provision in a conditional

sale accompanied by immediate delivery, re

serving ownership until payment. invalid

unless tiled, does not apply to a conditional

contract (or the sale of chattels to be manu

factured by the seller. Duntz v. Granger

Brew. Co., 41 Misc. [N. Y.] 177.

\Vrltlng In form of inure for term reserv

ing rent and providing for return at ex

piration or on default is not conditional

sale which must be recorded. Singer Mtg.

Co. v. Well! & Co. [N. J. Law] 56 Atl. 147.

Salel of household goods need not be re

corded, in New York, where executed and

delivered in duplicate. Gas fixtures are

"household goods" within Lawa 1897, p.

541, c. 418. i 115, as amended by Laws 1898.

p. 1019, c. 354. Baldinger v, Levine, 83 App.

Div. [N. Y.] 130; Mott Iron Works v. Reilly.

39 Misc. [N. Y.] 833.

38. “Continuous pollen-ion” as used in

the lien law (Laws 1897, c. 418, 5 112) re

quiring filing of a conditional sale where

continuous possession of the chattel is had

by the purchaser after delivery, meals pos

session in the latter. Fairbanks. M, & Co.

v. Baskett, 98 Mo. App. 68, 71 S. W. 1113.

88. Fairbanks, M. & Co. v. Baskett. 98 Mo.

App. 53. 71 8. Vi'. 1113. Not applicable to

sale on condition of payment on delivery.

Hirsch v. Leatherbee L. C0. [N. J. Law] 56

Atl. 645. A conditional sale is absolute as

to subsequent creditors unless in writing

and recorded within 80 days [Code Ga. 1895.

§§ 2776, 2777]. In re Gosch, 121 Fed. 602.

Where conditional sale of a piano was un

recorded and the purchaser mortgaged it, a

purchaser for full value at foreclosure sale

without notice of title in the seller took

title, the mortgagee being also without no

tice. Sanger v. Jesse French P. 8: 0. Co.

[Tex. Civ. App.] 75 S. W. 39.

40. A conditional sale need not be re—

corded in West Virginia unless possession is

given the buyer [C(ide. c. 74, Q 3]. Webster

Lumber Co. v. Keystone L. 8: M. Co., 61 W.

Va. 546.

41. Where property sold as personalty is

capable of being made a fixture on realty

of the vendor. and is not to be removed un

til paid for, there is no delivery of posses

sion. though the buyer as tenant has use

of it, so as to render record of the sale

necessary. Webster Lumber Co. v. Key

stone L. & M. Co., 51 \V, Va. 545.

41 Gen. St. p. 891, I 191. Hirsch v,

Leatherbee Lumber Co. [N. J. Law] 55 Atl.

645.
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record or filing is valid between the parties,“ their ordinary creditors,“ and assign

ees for benefit of creditors,“ or as against all parties but bona fide purchasers,

mortgagees,“ judgment" or levying creditors, and trustees in bankruptcy“ and

the like, who stand as levying creditors.

Assignment and transfer of a conditional sale need not be recorded as against

an innocent purchaser from the original vendor.“

The recordation is constructive notice to subsequent takers,‘so if the instru

ment is sufiicient in law,“ and is eligible to recordation" by proper acknowledg

ment," if any is required.“

proper place," and within the time limited,“ if any.

For this purpose it must be filed or recorded in the

When the statute requires

only a filing or lodgmcnt with an officer, that alone seems to protect the seller,

though the oficer records it irregularly."

Rights of parties and their enforcement—The seller’s lien may he lost by

waiver, if the intention is clear,“ or election, if he resorts to an inconsistent right."

48. McFarlan Carriage Co. Wells, 99

Mo. App. 641, 74 B. W. 878.

44. An unrecorded contract for condi

tional sale accompanied by actual delivery

and followed by actual change in possession,

Providing that title should remain in the

seller until payment or other condition, is

valid against ordinary creditors oi.’ the buy

er; Recording Act 1889, (P. L. p. 421)

amended by Act 1895 (P. L. 802), Gen. St.

D. 891, applies only to judgment creditors

find subsequent creditors or mortgagees.

Reischmann v. Masker [N. J. Err. 8: App.]

55 Atl. 301.

45. Goods held do not pass to an assignee

for benefit 0! creditors of the purchaser as

against the seller though the sale is not re

corded. In re Wise, 121 Iowa, 359, 96 N.

W. 872.

46. Hall v. Keating I. d: M. Co. [Ten Civ.

App.] 77 S. W. 1054.

47. A landlord causing distress to be

levied on goods of a tenant held under con

ditional sale is not a. judgment creditor

against whom the contract of sale must be

recorded. Reischmann v. Masker [N. J. Err.

& App.] 55 Atl. 301.

48. 80 under a statute making void

against purchasers "and judgment creditors"

if not recorded [Comp. St. 0. 32, § 26].

Logan v. Neb. Molina Plow Co. [Neb.] 92 N.

W. 129. Goods purchased to be resold in due

course or business cannot be reclaimed by

the seller as against the purchaser's trustee

in bankruptcy because of a secret, unrecord

pd agreement that title should not pass until

Payment. In re Carpenter, 125 Fed. 831.

See. also, In re Fraizer, 117 Fed. 746; In

re Rabenau, 118 Fed. 471; In re Kellogg

[C. C. A.] 118 Fed. 1017; In re Garcewich [C.

C. A.] 115 Fed. 87; In re Smith, 119 Fed. 1004;

In re Gait [C. C. A.] 120 Fed. 64, and other

cases cited. Bankruptcy, 5 10 D, 1 Curr.

Law, p. 319.

49. English v. Hill, 116 Ga. 415.

50. Record is notice to all purchasers

from the vendee before his payment. Troy

Wagon Co. v. Hulton, 53 W. Va. 154.

51. Where a conditional bill of sale for

a mare in foal, but not so described. re

served title until payment, a purchase of the

colt. a few days old, from the vendee before

Vayment without actual notice of the sell

er's rights took no title as against him

where the bill was properly executed and

Y. rec2orded. Anderson v. Leverette, 116 Ga.

73 .

A lien note for conditional sale of a chat

tel giving the amount in the margin but

omitting it in the body oi’ the note is suffi

cient to give notice to a subsequent pur

chaser [V. S. 2290]. Kimball v. Costa [Vt.]

56 At]. 1009.

, 5:. Filing when unnecessary

structive notice. Baldinger v.

App. Div. [N. Y.] 180.

58. Acknowledgment may be made by a

clerk of the superior court in the county. and

record may be had in any county where

the vendee resides at execution, and when so

recorded is admissible in evidence. as a

registered mortgage may be admitted. An

derson v. Leverette, 116 Ga. 732.

54. Acknowledgment is not necessary to

record [Code 1899, i 3, c. 74]. Troy Wagon

Co. v, Hutton, 53 W. Va. 154,

55. Filing must be had in the town, vil

lage, or city where the vendee resides when

the contract is made though he may reside

elsewhere when it is filed [Laws 1897, § 18.

c. 292, p. 543]. Creamery Package Mfg. Co.

v. Tagley [Minn.] 97 N. W. 412.

56. The 30 days given for record in

Georgia run from date of the writing and

not from date of delivery of the chattels.

Where a conditional contract, secured by an

agent subject to the seller's approval in an

other state, was approved by him, and the

machine was delivered nearly five months

later subject to the purchaser‘s approval.

when the contract was acknowledged and

recorded, it was fully completed at date or

delivery and not at time 01' making or ac

ceptance by the seller so that it was re

corded within the 30 days required by the

statute as against other creditors [Code Go.

is not con—

Levine, 83

§ 2777]. In re Gosch [C. C. A.] 126 Fed.

627.

57. Leaving a bill with the clerk for

record is sufficient recording "in the office

of the clerk" (Code 1899, c. 74_ Q 3), though

it is recorded in the “miscellaneous record

book." Troy Wagon Co. v. Hutton, 53 1V.

Va. 154.

58. The taking of additional as distin

guished from substituted security does not

waive the lien. The lien on conditional

sale of a chattel is not aflected by a mort

gage given to the seller by a third person

on other property. reciting the mortgagor‘s
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Priority of an innocent mortgagee is not disturbed by a surrender of possession

to the seller." A vendor who regains possession and conceals the goods from:

bone iltlk.‘ mortgagee is liable for the laitcr’s claim.“

As to third persons the buyer may recover for conversion," or his transferee

may do so.” Trover ordinarily requires a precedent demand,“ especially as against

a purchaser from the vendee.“

to his estate."

The buyer’s right to complete the contract passes

The various remedial rights of buyer and seller which have been previously

discussed" are, subject to some exceptions, equally applicable to conditional sales.

The exceptions will appear.

agcsbl

subsequent purchase or the property covered

by the lien, and that the mortgage was

given as additional security 0! the note tor

the first property, and in consideration of

forbearance of toreciosure on the note.

Kimball v. Costa. [Vt.] 56 Atl. 1009.

59. Subsequent acceptance 0! a chattel

mortgage on goods sold at conditional sale

and other goods is not an, election to claim

under the mortgage to exclusion 01 1‘12th

under the sale. First Nat. Bank v. Reid

[Iowa] 98 N. W. 107.

60. It. with notice of the mortgage he

conceals the chattels attcr surrender. he is

liable to the mortgages for the amount 01!

his debt with interest trom date of. conceal

ment. Anderson v. Adams 8:. Co., 1.17 Ga.

019. -

G!- Anderson v. Adams & Co.. 117 Ga. 919.

Q. Where a. chattel is sold on execution

against the purchaser, the measure of dam

ages on suit for conversion brought by him

is the. value or the article at time 01! taking

less unpaid. purchase money. Friedman v.

Phillips, 84 App. Div. [N. Y.] 179. Where

payment is not fully made at time of con

version. the vendco can only recover value

01 the property at that time less the amount

unpaid on the contract. in determining the

amount due to find damages on conversion.

value of the use 0! the property trom date

oi conversionv should. not be deducted. Clark

v. Clement. 75 Vt. 417.

08. Where a purchaser in possession,

mortgaged his interest and sold all interest

in tho chattel to. the mortgagee, the latter

could bring conversion for it where it was

afterward~ sold. on execution against the

purchaser. Friedman v~ Phillips. 84 ADD.

Div. [N. Y.] 179.

M. No demand ll neceaSeu-y in trover tor

goods held under conditional. sale where de

fendant is in possession claiming title at

time of the action, and defends. claiming

part payment and (allure oi consideration.

and tenders the balance he claims to be

due. Scarboro v. Goethe, 118 Ga. 548.

66- The vendor 0! bath tubs to I. plumber

cannot recover for conversion as against

the owner of the building where they were

placed without a previous demand or at

tempt to remove them. Mott Iron. Works v.

Reilly, 39 Misc. [N. Y.] 833.

no. Wood v. Kautman [Mich.] 87 N. W.

47.

fl- See ante. ii 10. 11.

68. Ideal Cash Register 00. v. Zunino, 39

Misc. [N. Y.] 311, and other cases cited ante.

I 10 G.

The seller may sue for the price as well as for dam

N‘O'I'E. Right. ofm 10 I. mdltlonnl

Inle on delimit 0! payment

Vendor'l rights. There appears to be u

conflict of authority as to the vendor's right

to collect purchase money alter retaking

the property under a contract 0! conditional

sale. reserving title until payment in tuli.

Where such retaking is construed as a re»

scission o! the contract. it is held that the

right to entorco payment is gone. Sea

nor v. McLaughlin. 165 Pa. 150. 32 L. R. A.

467; White v. Smith, 28 N. S. 50; White v.

Solomon. 164 Mass. 5.16, 30 L. R. A. 531.

Some cases deny a. recovery by the vendor

utter a. retaking o! the property on the

ground 0! failure oi.’ consideration. Hine v.

Roberts, 48 Conn. 267, 40 Am. Rep. 170; Scott

v. Hough, 151 Pa. 630; Minneapolis Harvest

er Works v. Rally. 27 Minn. 4.95; Aultman v.

Olson, 43 Mtnn. 409.

Other cases hold that the pursuit of the

property as a. security only will not deteat

an action on the notes given for the pur

chase price. Ascue v. Auitman, 2 Tax. App.

Civ. Cas. (W'illson) § 497.; Durr v. Replagle.

167 Pa. 347; Tanner & D. Engine Co. v. Hull.

89 Ala 628: Dcderick v. “'olt'e, 68 Miss. 501).

The purchaser being“ in default. the seller

may waive his right to retake the property

and recover the purchase price; or it he has

not waived his right, the seller may recover

the property. White v. Solomon. 164 Mass.

516, 30 L. R. A. 537. See authoritiol cited

in 32 L. R A., note, pp. 459, 460. {61.

Dontmfllon 0! property alto: dellvory.

The editor 0! the note in 32. IA 3. A. 455.

states that the general rule seems to be

that where property in possession ot the

purchaser is destroyed without tault, the

loss tolls on the purchasers. Burnloy v

Tiifts, 66 Miss. 48; Tufts v. Grifl‘in. 10? N. C.

4?. 10 L. R. A. 526: Cooper v. Chicago Cot

tage Organ Co., 58 Lil. App. 248; Hinter

meistor v. Lane. 27 Hun, 497. But see. con

trq, Cobb v. Tutts. 2 Tex. App. Civ. Cns.

(“’illson) i 153. and Bishop v. Minderlmnt

(Ala) 52 L. R. A. 395. In the last case the

conflict in the authorities is pointed out and

cases cited.

Voluhe’l right»: As to the vendoo‘s rig-ht

to recover purchase money paid when the

vendor resumes possession of the property

there appears to be some conflict of author

ity. The decision as to such right depends

largely upon the tiorm. ot the contract and

the construction placed by the court upon

the act 0! resumption by the vendor. Ro_

covery was allowed in the billowing cases;

Simon v. Edmondson. 10 Pa. CO. Ct R 31.5;
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The right of repossession and resale by the seller must be exercised according

to statutory modes,“ and only on such default as the sale contemplates,To other

wise it is a tortious conversion," and demand of performance should first be made

even against the buyer’s personal representatives." A provision_ on conditional

sale for repossession without judicial process is binding.n The seller may recover

the chattel for default at any time after delivery from a purchaser from the vendee

with notice until action is barred.“ The assignee of a conditional sale contract

becomes subrogated to the rights of his assignor thereunder, and may take posses

sion of the property on failure of the vendee to comply with the terms of the con

tract.75 Assignment of the contract leaving the possession undisturbed cannot be

a conversion of the buyer’s property."

The seller may recover possession from an assignee of the buyer for benefit of

creditors by petition of intervention in the assignment proceedings." If part of the

goods have not passed to the assignee, as to them the seller may prove his claim

against the insolvent estate," less the value of the part recovered from the as~

signee." No demand by the seller is necessary before applyingr for an order of

court directing surrender by the assignee.” The seller was not bound to return

the purchase-money note until it was satisfied by a return of such chattels as the

assignee had, and proof of the balance as a claim against the insolvent estate!1

A sale may be canceled on proof of a default."

It should ordinarily be pleaded that an alleged sale is a mortgage."

Shook v. Raglan, 89 Ga. 251: Plays V. Jordan.

85 Ga. 741, 9 L. R. A. 373; Preston V. VVhit

ney. 23 Mich. 260; A. D. Puil‘cr & Sons' Mfg.

Co. v. Lucas. 112 N. C. 377, 19 L R. A. 682;

Hill v. Townsend. 69 Ala. 286. The follow

ing cases held that the purchaser could not

recover: Lathnm v. Sumner, 89 Ill. 233. 81

Am. Rep. 79; Tufts v. D'Arcarnbni. 85 Mich.

185. 12 L. R. A. 446; Vt’hite v. Cakes. 88 Me.

367. 82 L. R. A. 592; Humeston v. Cherry. 23

Hun, 141; Haynes v. Hart. 42 Barb. 69; Havi

land v. Johnson, 7 Daly. 297. The vendee

cannot recover property, or its value. in

trespass. when retaken by the vendor, in ac

cordance with the terms of a contract of

conditional sale. West v. Bolton. 4 Vt. 558;

Levan v. Wilten, 135 Pa. 61; “'alsh v. 'l‘ay

lor, 39 Md. 598; Palmer v. Kelly, 56 N. Y.

637: Smith v. L020, 42 Mich. 6; Knox v. Per

kins. 15 Gray. 529. From note to Cole v.

Hines, 32 L. R. A. 455.

69. Statute providing that before the

seller retakes possession under a conditional

sale he shall tender the piirclmser the

amount paid does not apply where the

vendor seized the property on an execution

on a judgment for the purchase price. as the

right to take under the contract was not

exclusive of the statutory right. De Lonch

Mill Mfg. Co. v. Latham, 99 M0. App. 231.

72 S. W. 1080.

70. Construction of conditional sale of

household goods as requiring weekly pay

ments completing the amount in 12 months

and authorizing the seller to resume poa

session on defauli in either respect. Grimn

V. Ferris [Conn.] 56 At]. 494.

Bvldcncc: Receipts for payments are in

admissible in evidence in an action based

on a conditional sale contract. without proof

that they were properly signed. Nye v.

Daniels, 75 Vt. 81,

71

auction is necessary. is guilty of Conversion

[V. B 2293]. Clark v. Clement, 75 Vt. 417.

72. Where the purchaser dies before com

pleling payment. the act of the seller in

reselling the property without demanding

complete payment terminates the contract

and allows recovery of money paid by the

purchaser's personal representative. Wood

v. Kaufman [Mich.] 97 N. W. 47,

73. Henderson v. Mahoney. 31 Tex. Civ.

App. 539, 72 S. W. 1019. Where it is pro

vided that title does not pass until pay

ment of the purchase price and the right

to retake possession without resort to the

court is reserved. possession may be re

sumed on default of payment. Id.

14. Young v. Bailey [Miss] 35 So. "1.

75. Nye v. Daniels, 75 Vt. 81.

70. Assignment of a cntract of sale con

ditional as to repossession by the seller on

default in payment without disturbance of

the buyer’s possession or control did not

make the seller guilty of conversion, be

cause the purchaser having defaulted in

payment the seller was bound to sell under

the statute. Nye v. Daniels. 75 Vt. 81.

77. 78. 70. In re Wise. 121 Iowa. 359. 96

N. W, 872. The sale having fixed the price

of articles to be returned on default in pay

ment, evidence as to their value in imma~

terial. Id.

80, 81. In re “‘ise, 121 Iowa. 359. 96 N.

W. 872.

. An agreement of sale providing that

it should be void on default in the first

payment is properly canceled when no

money was tendered until five months after

the time set for the first payment and tWo

days after formal notice of forfeiture. Rus

sell v. Stewart, 204 Pa. 211.

83. On a. bill to enforce a written sale.

circumstances supporting the defense that

it is a mortgage must be set up by plea or

A conditional vendor taking the prop- i answer it they do not appear from the bm'

erty on breach by the buyer where s_ale ati
Smith v. Hope [Fla.] 35 So. 865.
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SAVING QUESTIONS FOR REVIEW.

I 1. Invitan Error (1500). to Direct Verdict (1606). Motion to Strike

Q 2. Acqulescing in Error (1501). Change Out (1606).

of Theory (1593). § 8. Necessity of Ruling (1007).

§3. Mode 0! objection—\Vhether by 0b- Q7. Necessity of Exception (1“). To

ieetion, Motion or Request (1594).

i4. Necessity of Objection (1594). To

Pleading (1598). To Parties (1600). To Ju

rlsdiclion (1600). Time of Objection (1601).

Waiver of Error or Right to Object (1601).

‘5. Necessity of Motion or Request

(1000). In General (1602). Motion for New

Trial (1603). Request for Instructions

(1605). Motion for Judgment. Nonsult. or

Findings of Fact or Conclusions of Law

(1610). Time of Exception (1610). Waiver

of Right to Except (1610).

§8. Form and Suiliclency ol Objection

(1810). To Evidence (1611).

ii). Sufficiency oi Exception (1618). To

Instructions (1614). To Judgment (1616).

§10. Waiver of Objections Ind Excep

tions taken (1816).

This title comprehends those things which must be done or left undone in

the lower court, if an objecting party would keep his right to challenge the error

averted, on a review of the resultant judgment.

§ 1. Inviting err01-.—In accordance with the general principle that parties

must abide by the consequences of their own acts, a party cannot on appeal, com

plain of an error in the lower court which he was instrumental in causing, or which

he invited, whether the error was committed by himself alone, or by the court at

his instance.‘ He cannot complain of rulings in his favor on his objections,a nor

of an error which he adopted and acted upon at the trial,“ nor of the sufiiciency of

evidence to warrant the submission of an issue, submitted at his instance.‘ Like

wise he cannot complain, or take advantage, of the erroneous admission or exclusion

of evidence obtained at his instance,5 nor of the overruling of his objection to evi

dence of a certain transaction, where he goes fully into the details thereof in his

own evidence,‘ nor of evidence admitted for adverse party, to impeach a matter

1. Summers v. Metropolitan L. Ins. Co., 90

Mo. App. 697; Dixon v. McDonnell, 92 Mo.

App. 479; Richmond Traction Co. v. Clarke

[Va] 43 S. E. 618; Perrault v. Minneapolis,

St. P. 8: S. S. M. R. Co.. 117 Wis. 520. 94 N.

W. 349. Parties demanding and obtaining.

over objection, a jury trial cannot after ver

dict against them complain that the cause

should not have been tried by a jury. Thorn

v. Cosand. 160 Ind. 566. 67 N. E. 257. Want

of reply to an answer setting up new matter

cannot be taken advantage of on appeal.

where it appears that leave to file was grant

ed prior to trial. and trial had upon the is

sues tendered in the answer. Saner v.

Crapenhoft [Neb.] 95 N. W. 352. Defendant

raising issues to a so-called supplemental pe

tition to discharge a decree cannot object

to the court‘s want of power to pass on is

sues raised subsequent to the original decree.

Dunton v. McCook. 120 Iowa. 444. 94 N. W.

942. Defendant. in a partition. joining in the

prayer for a sale of land cannot thereafter

complain that the land should not be sold

without proof that it could not be divided.

Heyward v. Middleton. 65 S. C. 493. Counsel

for both parties cannot object to court's

reading a case. previously tried by him, as

an illustration of rules and principles being

enunciated by him, where they had previous

ly read decided cases to the jury illustrating

the application of the law in similar cases.

Louisville 8: N. R. Co. v. Summers [C. C. A.]

125 Fed. 719. “'here a. court at the instance

and request of a. party makes a ruling the

said party cannot on appeal object to sai".

ruling. Snoqualmi Realty Co. v. Moynihan

[Mo.] 78 8. 17V. 1014.

2. To questions asked a. witness. Garret

son v. Kinkend. 118 Iowa. 383. 92 N. VP. 55.

8. Mitchell v. Wabash R. Co. [110. App.]

76 S. W. 647.

4. Cady v. Coates. 101 Mo. App. 147, 74 S.

W. 424.

6. Ley v. Metropolitan L. Ins. Co.. 120

Iowa. 203, 94 N. W. 568. An appellant can

not complain of the admission of evidence

offered by himself. Pierpont v. Buchanan

[Tex. Civ. App.] 79 S. W. 610. A defendant

cannot take advantage of his own irregular

ity in introducing evidence in defense. on

cross-examination of plaintiff's witness, to

exclude evidence taken in rebuttal. Clmiottl

Unhairing Co. v. American Fur Refining Co..

120 Fed. 672. Evidence admitted and strick

en from the record at defendant‘s request. in

the absence of the Jury. without an instruc

tion being given or requested thereon. is

not available to the defendant as an error.

Ellis v. Thayer. 189 Mass. 309, 67 N. E. 325.

Where plaintiff on cross-examination drew

out facts in reference to a memorandum.

which the court had excluded on direct ex

amination, he cannot object to the court's

action in refusan to strike out the memo

randum a second time. Lincoln Mill Co. v.

Wlssier [Neb.] 95 N. W. 857.

0. Hunter v. Helsley. 98 Mo. App. 816, 73

S. W. 719. A party cannot object that a. cer

tain matter is not the subject of expert tos

timony where he himself has made the same

inquiry. Hamilton v. Mendota C. 8: M. Co,

120 Iowa, 147, 94 N. W. 282.
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put in issue by him,’ nor of the exclusion of evidence similar to that which has been

excluded on his objection.‘

Nor can he complain of an erroneous instruction given at his request,’ nor of an

instruction given by the court substantially the same as one requested by, and given

for him,1° or induced by his requested charge,11 or by the issue made by his plead

ings," nor of an instruction given at the request of the adverse party but contain

ing the same erroneous propositions of law or assumption of facts," or converse to

that given for him “ or iven on the same theo as one iven for him."
0 i g A party

cannot complain of an adverse finding on an issue submitted, or instruction given,

at his request.“

§2. .lcquiescing in anon—As a general rule a party cannot urge on appeal

any question as to matters occurring in the trial court which he did not raise in

such court."

Turner v. Overall. 172 Mo 1371 72 B. W.

644. Where both parties seek to impeach

defendant's superintendent‘s estimate. de

fendant cannot complain that the admis

sion of plaintiff‘s evidence to impeach was

error. Cook v. Gallatin R. Co.. 28 Mont. 340,

72 Pac. 678. Admissibility of evidence to

contradict evidence erroneously admitted for

adverse party, see Evidence. I 3. 1 Curr.

Law. p. 1142. Where a party tenders an

issue. he cannot later object to contradict

ing evidence on that issue as incompetent.

Warden v. Tesla. 87 N. Y. Supp. 853.

8. Having procured a ruling of the court,

whether correct or erroneous, excluding at

flrmative evidence. the appellant cannot com

plain of the court’s exclusion of his oi‘tered

negative evidence. City of Huntington v.

Lusch [Ind. App.] 70 N. E. 402.

9. Slaughter v. Coke County [Tex. Civ.

App.] 79 S. W. 863: Rumsey & Co. v. Besse

mer [.-\la.] 35 So. 353: Cahlll v. Baird. 138

Cal. 691. 72 Pac. 342: Ready v. Penvey Ele

vator Co.. 89 Minn. 154, 94 N. W. 442; Stoner

11. Man [Wyo.] 73 Pac. 548.

10. Ill. Cent. R. Co. v. Byrne. 205 Ill. 9, 68

N. E. 720; Kelly v. Durham Traction Co.. 132

N. C. 368. A party requesting and obtaining

an erroneous instruction cannot complain of

the same error in another instruction. Sib

ley W. & S. Co. v. Durand & K. Co., 200 Ill.

354. 65 N. E. 676. Instruction which is only

a modification in phraseology of one request

ed by the objector. Sturgis v. Baker, 43 Or.

236. 72 P30. 744; Cleveland. C.. C. & St. L.

R. Co. v. Patton. 203 Ill. 376, 67 N. E. 804.

Clause in an instruction given on the court‘s

own motion. which was also in an instruction

given at his request. Frank v. St. Louis

Transit Co.. 99 Mo. App. 323. 73 S. W. 239;

Blom-Collier Co. v. Martin, 4'8 Mo. App. 596.

73 S. W. 729; Over v. Mo.. K. & T. R. Co.

[Tex. Civ. App.] 73 S. W. 535. Where a re

quested charge is given submitting a c‘r

tain issue. the party securing such charge

cannot complain of the giving of another in

struction submitting such issue. Bitter v.

Butchers' & S. M. Ice Mtg. Ass‘n [Tex. Civ.

App.] 77 S. W. 423. One requesting certain

instructions cannot complain that they are

conflicting. Nagei v. St. Louis Transit Co.

[Mo. App.] 79 S. W. 502. Where defendant

has requested an instruction embodying the

theory that plaintift was not guilty of con

tributory negligence. it cannot object to a.

previous instruction not covering that theory

of the case. but authorizing a finding for

7.

This acquiescence may apply to a. right or claim not asserted below ;"

the plaintiff. Richmond Traction Co. v.

Clarke [Va..] 43 S. E. 618.

ll. Baca v. San Antonio 8: A. P. R. Co.

[Tex. Civ. App.] 73 S. W. 1073. A party re

questing a charge cannot upon appeal insist

that no charge should have been given.

Requested charge suggested charge given.

St. Louis S. W. R. Co. v. Matthews [Tex. Civ.

App.] 79 S. YV. 71. Where instructions con

taining a similar error to that contained in

the charge of the court are not requested by

a party until after the court has charged

the jury, such party is not precluded from

objecting to such error on appeal. St. Louis

& S. F. R. Co. v. Smith [Tex. Civ. App.] 79

S. W. 340.

12. A party cannot complain of a. charge

submitting an issue as made in his pleading.

and a. refusal to submit it otherwise. Rca

v. St. Louis S. W. R. Co. [Tex. Civ. App.] 73

S. W. 555.

13. Consol. Stone Co. v. Morgan. 160 Ind.

241. 66 N. E. 696. Which is the same as

that requested by him. Hewitt v. Price, .9

Mo. App. 666, 74 S. W. 414; Finneil v. Million.

99 Mo. App. 552, 74 S. W. 419; McCauley v.

Brown. 99 Mo. App. 625. 74 S. W. 464.

14. Morton v. Case Threshing Mach. Co..

99 Mo. App. 630, 74 S. W. 434.

15. Spring Valley Coal Co. v. Robizas, 207

Ill. 226, 69 N. E. 925; Cady v. Coates, 101 Mo.

App. 147. 74 S. W. 424. Instructions given

upon his theory of the case and in substance

are the same as those offered by him. Harris

v. Southern R. Co.. 25 Ky. L. R. 559. 76 S. W.

151. Objection cannot be urged that there

is no evidence to support a proposition con

tained in an instruction where the objector

has requested an instruction on the same

theory; that the instruction submits issues

not presented by the pleading nor supported

by the evidence. Collier v. Gavin [Neb.] 95

N. W. 842.

16. Chicago, B. & Q. R. Co. v. Johnston

[Neb.] 95 N. W. 614. That the finding there

on is not sustained by sufiiclent evidence.

Chicago. R. I. & P. R. Co. v. Sizer [Neb.] 95

N. W. 498. “’here an issue is withdrawn

from the Jury by an instruction given at a

party's request, he cannot complain that the

jury did not find on all the issues. Chinn

v. Chicago & A. R. Co., 100 M0. App. 576,

75 S. W. 375.

17. Sanders v. Stinson Mill C0. [Wash.]

75 Pac. 974; Langley v. Head [Cal.] 75 Pac.

1088; De Haven v. McAuiey. 138 Cal. 578,

72 Pac. 152; Crandail v. Lynch'. 20 App. D. C.
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to matters of defense," unless they are to the jurisdiction of the subject-matter;'-'°

to the admission of evidence j“ to the mode or manner of trial ;"” to objections by

omissions in the pleading 32" to assumptions or statements of fact by the court."

73. Plaintiff's right to recover interest, in

an action for damages, cannot be raised on

appeal by an assignment of cross-errors.

Bank of Commerce v. Miller. 202 Ill. 41“. 66

N. E. 1039; Harrison v. South Carthage Min.

Co. IMO. App.] 79 S. W. 1160. As to the

validity of a mortgage as affecting a default

ing defendant‘s interest. Bishop v. Pet

tinglll. 115 \\'is. 162, 91 N. W. 653. Of non

aiiowance of a counterclaim. Freedman v.

Dickinson, 85 N. Y. Supp. 333. As to the

invalidity of a statute on the ground that

it was a regulation of interstate Commerce.

Fay Fruit Co. v. McKinney [310. App.] 77

S. W. 160. Remedy by action in equity to

avoid a special tax assessment. Gill v. Pat

ton. 118 Iowa; 88, 91 N. 1V. 904. A conten

tion that certain notes to a. wife consti

tuted a gift cannot be considered for the

first time on appeal. in a proceeding to gar

nish the same as the property of her hus

band. Dunning v. Baily, 120 Iowa. 729, 95

N. W. 248. “'here no instruction is asked

raising a certain issue, such issue cannot be

raised for the first time on appeal. Red

mond v, 110., K. & T. R. CO. [310. App.]

77 S. W. 768. That certain persons were not

agents of a railroad company. Chicago, R.

I. & T. R. Co. v. Douglass [Tex. Civ. App.]

76 S. W. 449. “'here all parties acquiesce

in the decision on a first appeal to the

State Superintendent of Public Instruction,

a second appeal will be dismissed. Topping

v. Douglas [Iowa] 96 N. W. 1085. Where the

court treats the defendant's request to sub

mit to the jury for answer and as a. special

verdict. certain questions. as a submission

on those questions only. and not as an ap

plication for a special verdict. and the de

fendant's attorney does not thereafter indi

cate that it was his intention to request a

special verdict, he cannot subsequently con

tend that such was his intention, and that

the court erred in charging the jury general

ly to the legal effect of their answers to the

questions submitted. Schtnitt v. Northern

Pac. R. Co. [\Vis.) 98 N. \V. 202. Questions

not mooted in the supreme court on a writ

of certiorari will not be considered by the

court of errors and appeals on a writ of

error to the supreme court to review its

judgment. Rakely v. Nowrey, 68 N. J. Law.

732. Assignments of error must be based

upon an exception during trial or included

in a motion for a. new trial under Laws

Minn. 1901, p. 121, c. 113. City of Ely v.

Conan [Mina] 97 N. W. 737. If the trial

court's attention is not called to errors in

an account, and no error is manifest from

an inspection of it. the supreme court will

not inspect it to see if the principal and in

come is properly apportioned. In re Hart’s

Estate. 203 Pa. 492. No objections being

taken to the evidence or instructions asked,

the only question review-able on appeal is

the sufficiency of the evidence to support the

findings, Buck v. Endlcott [310. App.] 77 S.

W. 85.

18. The fact of an excessive levy not as

serted or claimed to the lower court. Glaucke

v. Geriich [Mina] 98 N. W. 94.

19. McNabb v. Whissel, 75 App. Div, [N.

Y.] 626. Defense to a foreclosure suit.

Bourke v. Hefter. 202 I11. 321, 66 N. E. 1084.

To an action against a bank on paper sent

to it for collection. Nat. Revere Bank v.

Nat. Bank of Republic, 172 N. Y. 102. 64 N.

799. Estoppel and res judicata. School

Dist. of Barnard v. Matherly. 90 Mo. App.

:03. That subsequent payment relieved a.

forfeiture under a. provision of a lease.

Metropolitan Land Co. v. Manning. 98 Mo.

App. 248, 71 S. W. 696. A defense not made

in the lower court. or not called to its at

tention by the answer or in a motion for

a new trial. (‘ity of St. Louis v. Annex

Realty Co., 175 Mo. 63. 74 S. \V. 961. Sur

prise groundcd upon mistake, accident. or

violation of agreement, cannot be considered

on appeal, where it was not called to the at

tention of the trial court before the ad

journmcnt of the term at which judgment

was rendered. Second Nat. Bank v. Ralph

snydcr UV. Va.] 46 S. E. 206. That part of

a claim is barred by limitations. In re

Payne's Estate, 204 Pa. 535. That an action

by a husband's heirs to recover alleged com

munity property conveyed by his wife to

her grantees was not brought within the

time prescribed by statute [Act 1897].

l‘ryal v. Pryal {Cal.] 71 Pac. 802.

20. Houser v. McCrystai [Sch] 9? N.

828. And see post. § 5.

21. Pa. R. Co. v. Palmer [C. C. A.] 127

Fed. 956. The admission in evidence of a

bill of particulars is not available error on

appeal where it was admitted by stipulation

in open court. without suggesting that its

effect should be limited, or that it was in

competent or irrelevant. chow v. Belding,

89 App. Div. [N. Y.] 622.

22. \Vhere in an equitable action to sub

ject a wife's property to a judgment against

the husband she answers to the merits. and

does not object to the forum she cannot

contend on appeal that she had a right to

trial by jury. Boss v. Jordan, 118 Iowa, 204,

92 N. \V. 111. Failure to take testimony in

writing is not error where the court told the

jury that a stenographer was not necessary

and the counsel did not then insist. Benton

Harbor Terminal R. Co. v. King, 131 Mich.

.77. 91 N. W. 641.

23. The question of waiver of objections

to an assessment by omission of facts, from

a petition for injunction, afterwards put in

by an amended petition, cannot be considered

for the first time on appeal from a judgment

on the injunction bond. Scott v. Frank. 121

Iowa, 218, 96 N. \V. 764. A material amend

ment to a pleading will not be allowed in

the appellate court where not applied for in

the lower court: amendment to a bill of

particulars in order to bring about a re

versal of judgment and a new trial on a

different issue not allowed. Kent v. Phenix

.-\rt Metal Co. [N. J. Law] 55 Atl. 256.

24. Defendant‘s acquiescing in an assump

tion. as to the embodiment of a contract.

stated by the presiding justice in the pres

ence of the jury waives any objection there

to. Libby v. Deake. 97 Me.

W.

"In—

01‘.
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Acquiescenee in an error may be shown by the party’s pleading,u or by subsequent

proceedings in the case,“ as by acquiescing in the court’s ruling by amending an

swer" or petition." But error in requiring plaintiff to elect on which of two sepa

rate causes of action he would proceed is not waived by going to trial.” An in

struction not excepted to must be regarded on appeal as correctly stating the law

applicable to the case.“0 Courts, however, possess the power to consider questions

appearing upon the record, but not raised in the court below}1 but are not bound

to do so.”

Change of theory—A party cannot urge on appeal a theory of the case not

advanced at the trial, nor complain that the theory on which the case was tried was

erroneous,” unless instructions or declarations of law were asked below.“ Especial

ly is this true where the party complaining brought the action himself or advanced

that theory of the case.“

25. Where a petition to enjoin the open

ing of a highway fails to allege that the

route reported by the jury varied from that

ordered by the commissioners' court. such

objection cannot be considered on appeal.

)lcCown v. Hill [Tex. Civ. App.] 73 S. W.

850.

26. Acquiescing in an adverse finding of

facts, by basing subsequent proceedings in

the cause on it, precludes a party from ob

jecting to the finding on appeal. Walsh v.

Walsh [Neb.] 95 N. W. 1024.

27. Acqniescing in ruling oi! court reject

ing certain evidence. by amending answer.

waives error in rulings based on pleadings

prior to amendment. Winterringer v. War

der, etc., Co. [Neb.] 96 N. W. 619.

28. Amending petition in response to ad

verse ruling on demurrer waives error in

sustaining the demurrer. Davis v. Boyer

[Iowa] 97 N. W. 1002.

29. Rucker v. Omaha G: G. 8. d: R. Co.

[Colo. App.] 72 Pac. 682.

80. Cameron v. liiut. L. 8: '1‘. Co., 121 Iowa,

477, 96 N. W. 961; Tou'n 0t Smithtown v. Ely,

75 App. Div. [N. Y.] 309, 11 Ann. Cris. 459;

Hall v. lrvin, 78 App. Div. [N. Y.] 107.

31. Williston v. Haight [Conn.] 57

170.

32. Question as to whether or not deed

passes title. Williston v. Haight [Conn.] 57

Atl. 170.

88. Sanders v. Stimson Mill Co. [Wash_] 75

Pac. 974; Black v. Mo. Pac. R. Co.. 172 Mo.

177, 72 S. W. 559; “Year Bros. v. Schmelzer,

92 Mo. App. 314; Overstreet v. Citizens' Bank

[0kl.] 72 Pac. 379; Durning v. Walz, 42 Or.

109, 71 Pac. 662; Meyers v. McNeese [Tex.

Civ. App.] 71 S. W. 68. Party claimed he

oflered proof on certain point but it was ex

cluded, proof was in fact offered on different

issue. E. H. Ogden Lumber Co. v. Busse. 86

N. Y. Supp. 1098. Where a cause has been

tried upon a certain well defined theory the

parties cannot change the theory upon ap

peal. Cause was tried as a suit in equity,

in appellate court contended it was an ac

tion at law, held could npt. Mares v. Dil

lon [Mont.] 75 'Pac. 963. Authority of de

fendants' agents to make the contract sued

Wilson v. Standard Operating Co., 93 Mo.

' Atl.

on.

App. 121. The conciusiveness ot a former

judgment. Kansas City v. Madsen. 93 Mo.

App. 143. 01.’ plaintiffs right to rescind a con

tract because it was verbal and executory.

Muir v. Pratt [Colo. App.] 71 Pac. 896.

Where a case is tried on the theory that

i
notes had not been altered. plaintiff cannot

on appeal object to an instruction to find

for the defendant, if an alteration had been

made. Paul v. Leeper. 98 Mo. App. 515, 72

S. W. 715. Where defendant‘s instruction at

the trial did not raise the theory of whether

plaintii'! was a. servant or independent con

tractor, it cannot be urged on appeal. Ed

wards v. Barber Asphalt Pav. Co., 92 Mo.

App. 221. “‘here no innuendo was laid in

the declaration, in an action for libel for

publishing that plaintiff's property was con

sidered by insurance companies to be pe

culiarly susceptible to fire, and no question

raised at the trial, it cannot be urged on

appeal that defendant must prove that plain

tiff burned his own property in order to es

tablish a. justification. Conner v. Standard

Pub. Co.. 183 Mass. 474, 67 N, E. 596. The

general rule that a theory 0! a case or an

assumption of fact adopted by a trial court

with the acquiescence of the parties will be

followed by the appellate court, will be ap

plied vvhere the ground relied upon in the

appellate court to support 2. Judgment other

wise erroneous involves a question of fact

not fully developed at the trial, to which at

tention of neither the trial court nor oppos~

ing counsel was called; and where the up

holding ot the judgment would probably re

suit in a miscarriage of justice. Bziker v.

Kaiser [C. C, A.] 126 Fed. 317. A party re

lying in the trial court upon an admission

of the other party in another suit as an

estoppel cannot upon appeal claim that the

judgment in such suit was determinative of

such (acts. Flannery v. Campbell [Mont.] 75

Pac. 1109. On trial litigated question as to

existence of partnership cannot tor the first

time claim on appeal that defendant's ap

pearance admitted the partnership. State v.

Mcliiaster [N. D.] 99 N. W. 58. Where a.

complaint charges gross negligence and the

action is treated by the parties in the court

below as one for ordinary negligence, it will

be so treated on appeal. Turtenwald v. Wis.

Lakes 1. 8: C. Co. [Wis.] 98 N. W. 948.

Where the issue was as to whether an orig

inal deed. which had been destroyed. had

ever been delivered. a. party is not entitled

to claim for the first time on appeal that the

destruction of the deed operated to revest

the title in the grantor. Tabor v. Tabor

[Mich.] 99 N. W. 4.

3.1. Small v. Bartlett, 96 Mo. App. 550, 70

S. W. 393.

35. Bringing action on theory of negli
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§ 3. Mode of objection—whether by objection, motion or request—Motion

for a new trial is the only method of saving an error in giving modified instruc

tions," and in some jurisdictions this is the proper method of saving objections to

the admission or exclusion of evidence," or to a verdict on a demurrer to the evi

dence.” Motion to strike out is the proper form of objecting to an allegation of

damages which must have occurred after the commencement of an action, and of

damages barred by limitations," or to immaterial evidence given in response to a

proper question,“ though the latter objection may also be made by a request for an

instruction that the jury disregard it.“ Objection to a pleading so defective as not

to entitle the successful party to relief may be raised by motion in arrest of judg

ment." An objection that an action is brought in wrong form should be by plea

or answer in abatement, it cannot be taken for the first time on exceptions.“ An

objection that a verdict is not supported by the evidence should be made at the trial

by a demurrer to the evidence,“ motion to take the case from the jury,“ or a mo

tion to have the jury instructed to find for the defendant.“

§ 4. Necessity of objcciion.-—As a general rule, in order that errors occurring:

at the trial or in proceedings in the lower court may be saved for consideration upon

appeal, objections thereto must be taken at the time; and if not so taken, they will

be deemed to be waived and will not be considered in the appellate court."

21ch he cannot rely on trespass. Duerr v.

('onsoi. Gas Co.. 86 App. Div. [N. Y.] 14. A

party trying an action as arising out of con

tract cannot insist on appeal that it arose

will of tort. Iierf 8: F. Chemical Co. v.

Lackawanna Line, 100 Mo. App. 164, 73 S.

W. 346. That plaintiff is entitled to recover

on the ground of defective construction,

where the complaint states a cause of action

from a. defective sidcwnlk. and the negli

gence charged was the failure to repair.

Gordon v. Sullivan, 116 Wis. 543. 93 N. W.

457. Alleging that defendant signed as sure

ty and trial is had on that theory. precludes

urging on appeal that he was a guarantor.

Wells v. Hobson, 91 Mo. App. 879. Where

it was adopted at defendant's instance over

the plaintiff‘s objection. Yarwood v. Bil

lings, 31 Wash. 542. 72 Pac. 104. Defendant

insisting below on the theory that the action

was for breach of contract cannot on appeal

urge a. variance. in that the pleading was for

the purchase price and the proof for breach

of contract. McCall Co. v. Jennings. 26 Utah,

459, 73 Pac. 639. Cannot deny interest of one

whom objector has made a. party. Stenger

v. Thorp [8. D.] 94 N. W. 402.

88. Citizens' St. R. Co. v.

ind. App. 198. 65 N. E. 765.

31'. Under the eighth statutory cause for

a new trial [2 Wils. St. Okl. 1903, 5 4493].

Glaser v. Glaser [Oki.] 74 Pac. 944; State

v. Alstndt [Neb.] 93 N. W. 696.

88. Upon the ground of excessive damages.

Rhuie v. Seaboard A. L. R. Co. [Va.] 46 S.

E. 331.

89. Crossen v. Grandy, 42 Or. 282. 70 Fee.

906.

40. 41.

Y.l 388.

42. Alexander v. Grand Lodge, A. O. U. W.,

119 Iowa. 619, 93 N. W’. 508.

43. Action not brought against parties as

former partners, the partnership having

been dissolved. Johnson v. Sprague, 183

Mass. 102, 66 N. E. 422.

44, 4.1. 40. City of Beardstown v. Clark.

204 Ill. 524. 68 N. E. 378.

Shepherd. 80

Payne v. Williams. 83 App. Div. [N.

This

47. Santa Rita L. & M. Co. v. Mercer

[Ariz.] 73 Pac. 398: Cunningham Lumber Co.

v. Mayo, 75 Conn. 335; Clark v. University of

111.. 103 Ill. App. 261; Livingston v. Stevens

[Iowa] 94 N. W. 025; Muth v. Booye [N. J.

Err. & App.] 55 Atl. 287: Stewart v. N. Y. &

C. Gas Coal Co., 207 Pa. 220. Informallty.

which could have been remedied. had atten

tion been called to it. Union Book Co. v.

Robinson. 105 Ill. App. 236. Validity of a

codlcll of a will. In re Hart's Estate. 203

Pa. 492. That affidavits of merits on mothn

to vacate a. default judgment were defective.

Headdlngs v. Gavette. 86 App. Div. [N. Y.]

592. To the chancellor's erroneously allow

ing certain items of master's fees. in a suit

to foreclose. Kraft v. Holzman, 206 Ill. 543.

69 N. E. 574. That a judgment had been re

versed on appeal. Bennett v. Marlon, 119

lows. 473, 93 N. W. 558. That an acknowl

edgment of a deed is void. Schwartz v.

Woodrufi' [Mich.] 93 N. W. 1067. That as

the contents of the notice of protest of a note

was not proven the giving of sumclent no

tice was not shown. Raphael v. Margolics.

42 Misc. [N. Y.] 204. Failure to apportion

award between fee owner and encumbran

cing easement holders is waived by failure

to object to award as excessive as to fee

owner. In re Trinity Ave.. 81 App. Div. [N.

Y.] 215. Voluntarily proceeding, after the

death of the trial judge. to have a motion

for a new trial heard by another Judge.

‘wnlves any objection to the judge‘s right to

deny the motion. Lutolf v. United Elec.

Light Co., 184 Mass. 53. 67 N. E. 1025. To

notice of application for an order of sale for

delinquent taxes. Quincy G. & E. Co. v.

Baumnnn. 203 II]. 295. 67 N. E. 807. That

plaintiff had not offered to return a sum rt

celved under a. release. Wheeler v. Metropol

itan Stock Exch. [N. IL] 56 At]. 754. As to

legality of consideration in an action of as~

sumpsit. Henry v. Zurflieh, 203 Pa. 440.

That appellant was erroneously sued. Lauer

Brew. Co. v. Chmieiewskl. 206 Pa. 90. An

objection by an executor to a creditor's

'bond. Ford v. First Nat. Bank. 201 Ill. 1'10,
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rule applies to objections that the action is brought under the wrong statute," to

the manner of procedure or trial," composition of jury,"0 to competency of evi

dence,“1 or witnesses," to the relevancy or materiality,“ sufficiency,“ admission“

66 N. E. 316. That copies of an application

for insurance were not attached to the pol

icies. Snader v. Bomberger. 21 Pa. Super. Ct.

629. That state's attorney was without au

thority from the board of supervisors to sue

for taxes. Ellis v. People. 199 111. 548. 65 N.

E. 428. To constitutional objection to a

statute. Hunter v. Bamberg County, 63 S.

C. 149. To omission to bring money into

court. upon a prayer for leave to rescind

and return the purchase price. Lord v. Horr.

30 Wash. 477. 71 Pac. 23. That memorandum

of settlement of litigation. in an action for

specific performance thereof. was made with

out authority of defendant's attorney. Col

lins v. Fidelity Trust Co.. 38 “’ash. 136. 73

Pac. 1121. That affidavit could not present

certain matters occurring at the trial. as a

basis for a new trial. as they were errors

of law. Pratt v. Pratt. 141 Cal. 247. 74 Pac.

742. An error in treating contributory negli

gence as an issue in the case. and instruct

ing on the same. Oliver v. Columbia. N. &

L R. Co.. 65 S. C. 1. That the usury statute

does not apply to the note in suit. Black

well v. McNinch [5. C.] 46 S. E. 477. To

sufficiency of a. sheriff's return on an at

tachment tacitly treated as good in the cir

cuit court. Ware v. Long. 24 Ky. L. R.

696. 69 S. W. 797. That a notice of an ad

ministrator‘s sale was not published for the

requisite period. Meddis v. Kcnney. 176 M0.

200. 75 S. 1". 633. That two lots sold at an

execution sale should have been sold sepa

rately. Allen v. Farley. 25 Ky. L. R. 930.

76 S. W. 588. That the charge for freight

claimed by a railroad had not been posted

in compliance with the statute. Myar v.

St. Louis S. W. R. Co. [Ark.] 76 S. W. 557.

Objections to an assignment for the benefit

of creditors. and to the form of Judgment

cannot be made for the first time in the su

preme court of the United States. Robinson

v. Belt. 187 U. S. 41. 47 Law. Ed. 65. To

overruling demurrer. English v. Randle, 29

Ind. App. 681. 65 N. E. 22; Gleason v. Mc

Ginnis. 30 Ind. App. 4, 66 N. E. 191. To

granting of motion for an extra allowance.

in an action for injuries by a. street car.

Mulligan v. Third Avenue R. Co.. 87 App.

Div. [N. Y.] 320. An objection to sufficiency

of suretles on an appeal bond that the justi

fication of the sureties failed to state that

they were worth the amount for which they

justified in property within the state under

Bail. Ann. Codes & St. Wash. § 6509. W'eiser

v. Holzman. 33 Wash. 87, 73 Fee. 797.

In North Carolina, objections may be raised

on the trial before the Judge of the superior

court that were not raised before the clerk

thereof; under Code. § 255. as amended by

Laws 1887, p. 518. c. 276. providing that when

a proceeding before the clerk of the superior

court is'sent to the superior court. the judge

shall hear and determine all matters in the

controversy. Kinston & C. R. Co. v. Stroud.

132 N. C. 413. That a receivership should be

vacated because the receiver was appointed

without notice. Wills Point Mercantile Co.

v. Southern R. I. Plow Co.. 31 Tex. Civ. App.

94. 71 S. W. 292.

48. Action for death by wrongful act. Ob

jection was that recovery was erroneously

sought under the “Death Act" instead of the

“Survival Act." Hewitt v. East Jordan

Lumber Co. [Mlch.] 98 N. W. 992.

49. English v. Handle. 29 1nd. App. 681.

65 N. E. 22. To a. trial by jury on the ground

that the action is a suit in equity and not

lriable by jury where the party goes to

trial before a jury without objecting. Ber

nier v. Anderson [Idaho] 70 Pac. 1027. Where

on defendant‘s motion. a case was postponed

on several occasions and tried on the day

after the last day to which it was postponed.

the defendant waives an objection that it

was tried out of its regular order- and that

the clerk had not placed it on the trial

calendar. Union S. & G. Co. v. Tenney. 200

I11. 349, 65 N. E. 688. \Vhere a, case is tried

without a jury. neither party objecting nur

excepting. neither can complain for the first

time on appeal that the record does not

show that a jury was waived. Pearce v. Al‘

bright [N. M.] 76 Pac. 286.

50. Jury of eleven. Ill.

Burton [Ky.] 79 S. W. 231.

51. Chicago 8: E. I. R. Co. v. Randolph.

199 Ill. 126. 65 N. E. 142; Caris v. Nimmons. 92

Mo. App. 66; Yoder v. Reynolds. 28 Mont. 183.

72 Fee. 417. That one was addicted to the

use of morphine. Spencer v. Terry‘s Estate

[Mlch.] 94 N.‘ W. 372. Parol evidence of

contract within the statute of frauds. Marr

v. Burlington. C. R. & N. R. Co.. 121 Iowa.

117, 96 N. W. 716. That answer of witness

was more opinion. Tanner v. Harper [Cold]

75 Pac. 404. To depositions for want of

proper authentication or proper certification

((‘hcuvront v. Cheuvront [W. Va.] 46 S. E.

233). or taken without notice (Hall v. Met

calfe. 24 Ky. L. R. 1660. 72 S. W. 18). To

a certified copy of a deed as evidence on the

ground that the original deed was not ac

counted for and no notice was given of the

intent to use the copies. Moody v. Ogden. 3i

Tex. Civ. App. 395. 72 S. W. 253. To sec

ondary evidence. Mensing Bros. & Co. v.

Cardwell [Tex. Civ. App.] 75 S. W. 347;

Meyers v. School Dist. No. 2. 96 Mo. App. 48.

75 S. W. 1120; U. S. v. McCoy, 193 U. S.

593.

52. Smith v. Trefz. 202 III. 587. 67 N. E.

393. Of expert witness. Parker v. McKan

non Bros. & Co. [Vt.] 56 Atl. 536. That wife

was incompetent to testify, in an action for

divorce. concerning the husband's property

and income. under Code Civ. Proc. N. Y. §

831. Valentine v. Valentine. 87 App. Div.

[N. Y.] 156.

53. Reagan v. Manchester St. Ry. [N. H.]

56 Atl. 314; St. Louis S. W. R. Co. v. Hughes

[Tex. Civ. App.] 73 S. W. 976.

54. Union S. & G. CO. v. Tenney. 102 Ill.

App. 95: Knight v. Hawk'eye L. & B. Co.. 121

Iowa. 74. 95 N. W. 273; Wineman v. Fisher

[Mlch.] 98 N. W. 404; Fidelity M. F. Ins. Co.

v. Lowe [Neb.] 93 N. W. 749; City of El Paso

v. Ft, Denrborn Nat. Bank. 96 Tex. 498. 74 S.

W. 21. That verdict is not supported by the

evidence. City of Beardstown v. Clark. 204

111. 524, 68 N. E. 378; Gilliland v. Dunn & Co..

136 Ala. 327. To show the agency of a per

son contracting for appellant. or to show

that the contract was induced by agent‘s

misrepresentations. Frank V. Strauss & Co.

Cent. R. Co. v.
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or exclusion of evidence,“ to questions asked witnesses," responsiveness of answers

thereto,“ to improper arguments or remarks by counsel," or remarks by the trial

Judge,60 to conduct of jurors,“1 to variance between pleading and proof,62 unless it

v. “'elsbach Gas Lamp Co.. 42 Misc. [N. Y.]

184; West Shore R. Co. v. Vi’enner [N. J. Err.

8:. App.] 57 At]. 408.

55. Bath 17. Houston & T. C. R. Co. [Tex.

Civ. App.] 78 S. XV. 993; Altgelt v. Alamo

Nat. Bank [Tex. Civ. App.] 79 S. W. 682;

Lapsley v. Merchants' Bank (Mo. App.] 78 S.

\V. 1095: Board of Sup‘rs of Riverside Coun

ty v. Thompson [(1 C. A.] 122 Fed. 860;

Schlageter v. Gude. 30 C010. 310. 70 Pac. 428:

Savannah. T. & I. of H. R. v. Grog-an, 117

Ga. 461; City of Chicago V. English, 198 III.

211. 64 N. E. 976; 'I‘arrnnt v. Burch. 102 Ill.

App. 393;“Voigt v. Anglo-American Provision

(‘o.. 104 Ill. App. 4223; Springer v. Darlington,

207 Ill. 238. 69 N. E. 946; McCormick v. 01

hinski [Mlch.] 92 N. “I. 499; Trotter v.

'l‘ousey. 131 Mich. 624. 92 N. Vi". 544; Nicker

son v. Leader Mercantile Co.. 90 Mo. App.

336; Alters v, Kolkmeyer. 97 Mo. App. 520.

71 S. W. 636; Clark v. Folkers [Neb.] 96 N.

\V. 328; Huck v. Bischoff. 84 N. Y. Supp. 173;

Carter 6‘: Co. v. Kaufman [S. C.] 45 S. E. 1017.

Of prior Judgments to prejudice the jury.

Bennett v. Marion, 119 Iowa. 473. 93 N. \i'.

658. Of impeaching evidence that a proper

foundation was not laid therefor. Vi'eeks v.

Hutchinson [Mlch.] 97 N. \V. 695. Of testi

mony of a physician that charges of plaintiff

(a physician) for services rendered were rea

sonable. McKnight 1!. Detroit 8.: M. R. Co.

iMich] 97 N. W. 772. Of evidence on the

ground of variance from alleged waiver of

breach of warranty. Traders“ M. L. ins. Co.

v. Johnson. 200 Ill. 859. 65 N. E. 634. Of

evidence tending to establish facts not direct

iv in issue. President, etc.. of Ins. Co. v.

Ruckstnff [Neb.] 92 N. “C 755. Of a will.

hecause of the lack of a certified copy of the

order of probate. Deiterman v. Ruppel. 200

Ill. 199. 65 N. E. 707. That a transcript of

evidence in a former suit. though usable to

refresh the witness' memory. Was inadmissi

hle as evidence in itself. Dice v. Hamilton

[Mo.] 77 S. W. 299. Evidence incompetent

under the pleadincs. but not detrimental to

appellant's interest. Ill. Cent. R. Co. v.

(“rl'ickett [Ky.] 79 S. YV. 235. Amendment to

pleading not allowed. but evidence. on point

covered by offered amendment admitted with

out objection. defendant's rights were not

prejudiced thereby. East .Tellico Coal Co. v.

Golden [Ky] 79 S. W. 291. Allowed evi

dence to he introduced for filll amount of

subcontractor's bill. held could not object for

the first time on appeal that under notice of

not recover thatlien subcontractor could

amount. Noll v. Cumberland Plateau R. Co.

[Tenn] 79 S. “K 880. Evidence intro

duced. in an action on a. Maine policy. on a

breach of warranty other than the one spe

cially pleaded. Ryan v. Providence “’ash.

ins. Co., 79 App. Div. [N. Y.] 316. Evidence

of facts. presented by affidavits. tending to

impeach the validity of a judgment. Baldwin

v. ".urt [Neb.] 96 N. W. 401. Where the in

troduction of a book of ordinances of a city

is not objected to below. it cannot be ob

jectcd on appeal that it did not appear that

a certain ordinance was in force. at a certain

date, Mo. K. & T. R. Co. v. Owens [Tex.

(‘iv. App.] 76 S. W. 579. In the absence of

showing to the contrary, it will be presumed

on appeal that evidence supporting a find

ing was received without objection. Beards

ley v. Clem, 137 Cal. 328, 70 Fee. 175. Fail

ure to object to the admission of evidence es

tablishing the defense of assumption of risk

waives the right to object. on appeal. that

defendant was not entitled to such defense

because not pleaded. Scheir v. Quirn, 77

App. Div. [N. Y.] 624. Not objecting to the

introduction of parol evidence of the pro

ceedings of a fire district waives the right

to have the question of such proceedimrs

determined only by record. Fritz v. Crean,

182 Mass. 433, 65 N. E. 832.

58. Huck v. Bischoi‘f, 84 N. Y. Supp. 173.

\Vhere no objection is taken to stricken tes

timony of a. witness. after :1. nonsuit. an ex

ception to such striking out cannot be. con

sidered on appeal. Guillou v. Rediield. 205

Pa. 293.

57. To question asked expert witness.

Yanash Screen Door Co. v. Black [C. C. A.]

126 Fed. 721; Hedlun v. Holy Terror Min.

Co. (S, D.] 92 N. W. 31. '1‘0 court's interro

gation of a party‘s witness. Indianapolis

St. R. Co. v. Hockett_ 159 Ind. 677. 66 N. E.

39. To form of question. Shannon v. Cast

ner. 21 Pa. Super. Ct. 294.

58. Keefe v. Norfolk Suburban St. R. Co.

[Mass] 70 N. E. 46.

59. Chicago City R. Co. v. Handy. 208 Ill.

91, 69 N. E. 917; Consumcrs' Paper Co. v.

Byer. 160 Ind. 424, 66 N. E. 994; Cox v. Colin.

2‘.) Ind. App. 559. 64 N. E. .969; Jenkins v.

Phism. 25 Ky. L. R. 736. 76 S. \V. 405; ("'Hvens

v. Jenkins. 25 Ky. L._R. 1567. 78 S. \V. 212;

Lansing v. \Vessell [Neb.] 97 N. \K'. 815:

Meyer v. Milwaukee Elec. R. & L. Co., 116

‘i'is. 386, 93 N. W'. 6. Objectionable state

ments of counsel in argument may be con

sidered on appeal. though the adverse purty

has not requested a charge to the jury not

to consider them. if he objected to the argu

ment at the time. \\'est¢-rn l'nion 'l‘el. Co.

v. Perry. 30 Tex. Civ. App, 243. 70 S. \V. 439.

\Vhere counsel for the defendant makes no

motion for a mistrial. for remarks of plain

tiff's counsel before the jury while asking

for further information. nor asks specific in

structions. it is not error for the court to

fail to instruct the jury to disregard such

remarks or to fail to instruct them as to

their duty in finding a verdict regardless of

whether it would prejudice the case of either

party. Benton v. Hunter [Ga.] 40 S. E. 414.

60. Chicago City R. Co. v. Carroll. 206

ill. 318. 68 N. E. 1087; Lnnquist v. Chicago.

200 Ill. 69. 65 N. E. 681: Vollkommer v. Cody.

177 N. Y. 124. 69 N. E. 277. The court's using

language of the future instead of the. present

tense in reserving a point on a submission

of the case to the Jury. or in following the

words by further action. Evesson v. Ziog

feld. 22 Pa. Super. Ct. 79. Where the court

alludes to a. witness' explanution of contra

dictory statements. in such a manner as ap

parently to give it judicial indorsement and

approval. the fact that the party prejudiced

thereby has made no motion for a mistrial

on the ground of the judge‘s remarks does

not prevent him from complaining thereof

after verdict. if it be adverse to him. Pot

ter v. State, 117 Ga. 693.
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is of such a character as to materially affect the right. of the matter or defeat the

action entirely,” to a reference of the case,“ to a master’s“ or arbitrator’s rc

port,‘m to the taxation or awarding of costs," to the verdict or finding," or to the

judgment or decree.”

Matters not objected to in an intermediate court cannot be considered on appeal

to the supreme court."0 But objections or exceptions may be considered on appeal

from some inferior to intermediate courts, though not taken in the inferior court.11

I! the record shows that the lower court’s rulings or charges work an injustice, the

appellate court may order a new trial, although no objections were taken in the lower

court.’2

Unless objcctions are made to questions or errors arising during the trial, ex

“. To conduct 0! a juror. Doolin v.

Omnibus Cable Co.. 140 Cal. 369. 73 Pac. 1060.

62. Anderson v. N. Y. L. Ins. Co. [Wash]

76 Pac. 109; Muldoon v. Merlwethor [Ky.] 79

S. W. 1183: City of Denver v. Strobridgo

[0010. App.] 75 Pac. 1.076". Szymanski v.

Blumenthal [Del.] 56 Atl. 674; Proudloot v.

Gudichson, 102 Ill. App. 482: Wlnllomann v.

111. Cent. R. Co., 103 Ill. App. 496; Chicago

Macaroni Mtg. Co. v. Bogginno. 202 Ill. 312.

67 N. E. 17; Ehlen v. O’Donnell, 106 Ill. 38. 68

N. E. 766; Ill. Cent. R. Co. v. Behrens. 208

Ill. 10. 69 N. E. 796; Pressed Steal Cnr Co. v.

Hon-nth. 207 ll]. 576, 69 N. E. 969; Mooneyhnm

v. Celia. 91 Mo. App. 260; Ala. & V. R. Co. v.

Pouner [Miss] 35 So. 155. [V. S, 1630.]

Brown's Ex'r v. Dunn's Estate. 75 Vt. 264.

That a letter was at variance with the corn

plaint. Lemon v. De W01], 89 Minn. 465. 95

N. W. 3.16. Objection to a. pleading for va

riance. in a. motion for a new trial, is good

on appeal. Landt v. McCullough. 206 Ill.

214, 69 N. E. 107. Variance between attach

ment bond and amdavlt. McCain Bros. v.

Street. 136 Ala. 625. Allogntion of owner

ship in ice and proof showing equitable in

terest is not a. fatal variance when not raised

in the trial court. Olson v. Seattle, 30 Wash.

687, 71 Pac. 201. Where the variance is not

taken advantage of as required by statute.

Randell v. Chicago R. I. 8: P. R. Co.. 102

Mo. App. 342. 76 S. W. 493.

08. Winklcmnnn v. IlL Cent. R. Co., 103

Ill. App. 496. A material and substantial

variance affecting the right of the matter [V.

S. 1630]. Brown's Ex'r v. Dunn's Estate, 75

Vt. 264.

64. Where he did not object below, but

appeared before him and introduced testi

mony. and appeared and filed exceptions to

his report. Blanton v. Howard. 25 Ky. L. R.

929. 76 S. W. 611.

86. Smyih v. Stoddard, 203 Ill. 424. 67 N.

E. 980. That it set out merely an abstract

of deeds. referring to the original record.

Glos v. Woodard. 202 Ill. 480. 67 N. E. 3.

08. An objection that the umpire 0! an

award was sworn with the arbitrators and

sat with them cannot be mode {or the first

time utter the hearing. Miss. Cotton Oil Co.

v. Buster [Miss] 36 So. 146.

67. Valentine v. Swentt [Tex. Civ. App.]

78 S. W. 385; Eaton v. Brown. 20 App. D. C.

453. To costs taxed in favor of the plaintiff

without any certificate ot the trial judge

that plaintitl’s claim was unreasonably re

sisted. Cunningham v. Hewitt. 84 App. Div.

[N. Y.] 114. To error in taxing costs in

justice and county courts not objected to in

the county court. Hockadny-Grny Co v.

Jonett [Tex. Clv. App.] 74 S. W. 71.

us. To a. verdict on demurrer to the evi

dence upon the ground of excessive damages.

Rhule v. Seaboard A. L. R. Co. [V2.1 46 S. E.

331. Where no objection is made to n'gen

am] finding and decree thereon, a. request [or

a special finding will be deemed to be waiv

ed. Shroyer v. Cumpivcll. 31 Ind. App. 83, 67

N. E. 193. To the insufficiency of the trial

judge's findings oi.“ fact. Hughey v. Mosby.

31 Tex. Civ. App. 76. 71 S. W. 395.

69. The fact that a judgment is prema

ture under Civ. Code Prnc. Ky. §§ 516. 617

and 761. McEnrqu v. Beams. 24 Ky. L R.

1385, 71 S. W. 526. To the decree. Bolce v.

Conover. 63 N. J. Eq. 273. A judgment, de

tective for failing to show that the case was

tried on an agreed statement ot facts. can

not be objected to after a motion on. appeal

to strike out the statement of facts has

been sustained. where the judgment was

submitted to appellant's counsel before be

ing put on record and he made no objection

thereto. Scott v. Cox. 30 Tex. Civ. App. 190.

70 S. W. 802. A judgment at law tried by

the court will not be reviewed on appeal

where no objections were made or exceptions

saved on rulings on the admission of evi

dence, and no declarations raising proposi

tions of law were requested. Chapin v.

Sinhlhuth. 102 Mo. App, 299, 76 S. W. 667.

Objection that return of service would not

authorize default judgment. Southern Bell

Tel. 8: '1‘. Co. v. Parker [Gal 47 S. E. 194.

70. Excessive costs in a justlce’s court.

not objected to on a trial de novo on an ap

peal to a court for the trial 0! small causes.

Wyckot! v. Luse. 67 N. J. Law, 218. A mo

tion not renewed or presented on appeal de

novo to the circuit court. Flier v. Ritter.

159 Ind. 8. 64 N. E. 463. To the admission of

evidence from appellate court to the su

preme court. Grand Lodge of Locomotive

Firemen v. Orrell. 206 Ill. 208. 69 N. E. 68.

An issue not raised and urged in the dis

trict court and court 01' appeals. Neith Lodge

No. 21 v. Vordenbaumen, 111 La. 213. Ob

jection not made in the circuit court to an

affidavit of replean in the justlce's court.

Matthews v.. Cotten [Mlss.1 35 So. 937.

71. Objections or exceptions to testimony

are not necessary to have it considered. by

the appellate term 0! the supreme court of

New York on appeal from a judgment of the

municipal court of the city of New York.

Fleck v. Neorenberg. S5v N”. Y. Supp. 379.

7:; (33. Pine Turpentine Co. v. Newman, 85

N. Y. Supp. 1055.
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ceptions thereto are without avail," unless the exceptions are considered by the court,

in which case the lack of such objections will be deemed to have been waived and

cannot be considered on appeal.“

To pleading.—As a general rule a defect or insufficiency in pleading cannot be

objected to for the first time on appeal,

been corrected by being objected to below."

is a vital one."

if the defect or insufiiciency could have

It is otherwise, however, if the defect

Thus an objection cannot be made for first time in the appellate court to the

manner of pleading," to the sufliciency of the complaint," or its verification,"

unless the defect is a. vital one, as that the complaint fails to state a sufficient cause

of action ;'° to the sufficiency of a petition,“ or its verification 3” or to the sufliciency

18. There can be no exception to a ques

tion on the ground of assuming unproved

facts. where no objection is made to it in

that regard. Muller v. Metropolitan St. R.

Co.. _77 App. Div. [N. Y.] 221.

74. Exceptions to master‘s report. heard

and sustained by the chancellor. Barney v.

Board of Com'rs, 203 Ill. 397. 67 N. E. 801.

75- Strow v. Allen [Iowa] 98 N. W. 141;

(‘lny v. Kennedy. 24 Ky. L. R. 2034. 72 S. W.

815. In (ailing to set out a written con

tract. Coppes v. Union Nat. S. & L. Ass'n

[Ind. App.] 67 N. E. 1022. To raise ques

tions presented by the evidence. Alexander

v. Grand Lodge. A. 0. U. W., 119 Iowal 519,

93 N. W. 508. That denials of allegations in

the pleadings were not sufficiently specific.

liemsteln v. Depue, 24 Ky. L. R. 886. 70 S. W.

190. “'ant of material allegation waived

by failure to object. Bates v. Drake, 28

Wash. 447. 68 Pac. 961. To a motion for a

new trial not signed by the party or his at

torney. Brookshier v. Chillicothe Town M.

F. Ins. Co.. 91 Mo. App. 599. That two causes

of action were improperly joined. Sickman

v. Wollett [Colo.] 71 Pac. 1107. That a

proper issue was not made by the pleadings.

Parroll v. Briggs. 138 Cal. 452. 71 Pac. 501.

Objection to an allegation of service of

process. for not being sufficiently specific as

to time, place and manner of service. Oshin

sky v. Gottlieb, 84 N. Y. Supp. 871. To an

averment of a demand for a deed. Kirkham

v. Moore. 30 1nd. App. 549, 65 N. E. 1042.

To a bill of particulars tendered. Green v.

Miller [Ariz.] 73 Pac. 399. To the filing of a

creditor‘s bill without issuing a new execu

tion in the name of the complainant, and

that the assignee of the creditor was pre

eluded by laches. Dimond v. Rogers, 203

Ill. 464. 67 N. E. 968. An objection to the

form of pleadings cannot be first raised on

appeal. Des Moines Sav. Bank v. Morgan

Jewelry Co. [Iowa] 99 N. W. 121.

76. That the declaration is insufilcient to

support any verdict: a judgment thereon in

favor of the plaintiff may be objected to for

the first time on appeal. Western Union Tel.

Co. v. Sklar [C. C. A.] 126 Fed. 295. De

fective allegations in a bill will not be no

ticed of the court's own motion on appeal

unless the bill fails to state a case for re

lief. Hughey v. Vl'lnborne [Fla.] 38 So. 249.

77. Robarda v. Jenkins. 25 Ky. L. R. 449.

76 S. W. 10.

73, Ynzoo & M. V. R. Co. v. Schraag

[Miss.] 86 So. 193. That complaint did not

state contract was in writing. Carroll v.

Briggs. 138 Cal. 452. 1‘1 Pac. 501. Detect in

complaint is waived by falling to object by

demurrer or otherwise before trial; and evi

dence is received without suggesting the

defect. Johnson v. Roach, 83 App. Div. [N.

Y.] 351. A complaint in mandamus sufficient

under Burns' Rev. St. 1901, i 7916. cannot be

assailed for uncertainty and lnsufilciency

for the first time on appeal. Hart v. State

[Ind.] 64 N. E. 854. That an amended com

plaint changed the cause of action. Moln

tire v. Schii'ter [Colo.] 72 Pac. 1056. Where

an objection that the complaint does not

charge the defendant's negligence as a prox

imate cause. the complaint will be deemed

amended to correspond to the evidence.

Selby v. Vancouver W. W. Co., 32 Wash. 522.

73 Pac. 504. Objection to a complaint for

stating two causes of action in the same

count cannot be considered on appeal where

not objected to on that ground in the lower

court. Champ Spring Co. v. Roth Tool Co..

96 Mo. App. 518, 70 S. W. 506. Where no ob»

jectlon is made in the lower court to a com

plaint for defects which would have subject

ed it to a motion to make more specific or to

:1. special demurrer. Hefterlin v. Karlman

iMont.] 74 Pac. 201. Objection to a complaint

for want of verification cannot be taken aft

er judgment under Sand. & H. Dig. Ark. l

5776. Randall v. Sanders [Ark.] 77 S. W. 56.

A judgment rendered after appearance of

defendant on a complaint incorrectly stating

the title of the court but otherwise auth

cient. cannot be impeached on objection first

made on appeal; the title being merely a

formal matter. the lower court otherwise

having jurisdiction under B. 8: C. Comp. Or.

§ 67. Adams v. Kelly [Or.] 7»l Pnc. 399.

Where a defendant falls to object to pro

ceedings being entered by him, the court

having jurisdiction. he cannot complain of a

judgment rendered against him for individual

indebtedness. though the complaint alleges a

joint indebtedness. Patterson v. Morrell

Hardware Co. [Colo. App.] 75 Fee. 592.

70. Under Ball. Ann. Codes & St. Wash. !

6535. That the verification of the complaint

is insufficient. Smith v. Newell. 88 Wash.

369, 73 Pac. 369.

80. Ravenel v. Ingram, 131 N. C. 549. Ob

jection that an action is prematurely brought.

apparent on the face of the complaint. may

be made on appeal on the ground that the

complaint does not state a sufficient cause of

action. Under Burns' Rev. St. Ind. 1901, I

346, providing that failure to object to a

complaint by demurrer or answer because it

does not state a sufficient cause of action

does not waive the objection. Middaugh v.

Wilson. 30 Ind. App. 112, 65 N. E. 555. But

the failure of the complaint to state suffi
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of a bill," afiidavit," answer," or plea ;“ or to a cross-complaint or counterclaim.“

But the suficiency of a cross-complaint to state a cause of action may be questioned

for the first time on appeal." Likewise objection cannot be made for the first time

on appeal to the withdrawal of an answer ;" to failure to file an affidavit,“0 or repli

cation;91 or to an allowance or refusal of an amended pleading ;" or to failure to

rule on a demurrer.”

But where questions are considered by the trial court as before it, they will be

considered on appeal though not pleaded below, and no objection made thereto in

that court.“

cient facts to constitute a cause of action, as

urged by demurrer, which was overruled.

cannot be considered on appeal from an

order denying a new trial where the ob?

jection was not renewed or otherwise pre

sented below. Code Civ. Proc. Mont. fl 1170.

1171, subd. 7. providing for new trial.

Charles Schatzlein Paint Co. v. Passmore, 26

Mont. 500, 68 Pac. 1118; Campbell v. Great

Falls. 27 Mont. 37, 69 Pac. 114.

81. Of an allegation in a petition. in an

action for seduction. Lampman v. Bruning,

120 Iowa, 167. 94 N. W. 562. To a. petition to

set aside a default judgment for not alleging

adjournment of term at which judgment

was rendered. MacCail v. Looney [Neb.] 96

N. W. 238. To omission in petition to set

aside deed of deceased of an allegation that

plaintil! is an heir or has an interest in the

estate. Reeves v. Howard, 118 Iowa. 121, 91

N. W. 896. Objection to a petition not raised

by the demurrer thereto, cannot be consid

ered on appeal from a judgment sustaining

the demurrer. Harris-Emery Co. v. Pitcairn

[Iowa] 98 N. W. 476. Where averments in

a petition are specifically denied by answer

and evidence introduced, without objection,

in the issues thus formed it is too late on

appeal to object to the sufficiency of the pe

tition. Albin Co, v. Kuttner, 25 Ky. L. R.

1100, 77 S. W. 181. Where objection to a

petition for not stating a. cause of action

is made for the first time on appeal, the

pleading will be construed to state a. cause

of action if susceptible of such construction.

D. R. Vivion Mfg. Co. v. Robertson [Mo.] 75

S. W. 644.

. In re Mahoney's Estate, 88 App. Div.

[N. Y.] 140.

88. Objection to the dismissal of a bill

by a subsequent mortgagee cannot be made

for the first time on appeal. where a cross

complaint filed in the suit to foreclose, made

no objections to findings and conclusions of a

master, and the decree dismissing the bill

recited that the cross-complaint made no

objection thereto. Roderick v. McMeekin,

204 111. 625, 68 N. E. 473. Neither the ques

tion of multifariousness nor misjoinder of

parties can be raised for the first time on

appeal from an order overruling a general

demurrer to a. bill for want of equity. First

Nat. Bank v. Kirkby, 43 Fla. 376. To a. bill

of interpleader that it is not maintainable

because complainant asserts an interest to

extent of compensation for services. Read

v. Citizens' St. R. Co., 110 Tenn. 316. 15 S.

W. 1056.

84. To a plea denying agency.

Winston [Tex. Civ. App] 77 S. W. 227.

85. Stoy v. Bledsoe, 31 Ind. App. 643. 68

N. E. 907; Gleason v. McGinnis, 30 1nd. App.

Dyer v'. ‘

4. 65 N. E. 191. To a lack of technical pre—

cision in pleading a defense. Standiey v.

Clay, etc.. Co. [Neb.] 94 N. W. 140. That

answer did not plead an estoppel. Beards

ley v. Clem. 137 Cal. 328. 70 Pac. 175. 0b

jection to the consideration of the question

of the execution of a bond for lack of verifi

cation of the answer of a surety. North St.

Louis Bldg. & L. Ass'n v. Obert, 169 M0. 507.

69 S. W. 1044.

80. Proceeding to trial in lower court

without objection and without replications

to special pleas. objections thereto cannot

be considered in the appellate court. lll.

Life Ass‘n v. Wells, 102 Ill. App. 544. Al

leged insumciency of a general denial can

not be first raised on appeal. King v. Pony

Gold Min. Co., 28 Mont. 74. 72 Pac. 309.

81. That a counterclaim was improper as

not authorized by Code Civ. Proc. N. Y. 5 495.

where the point was not raised by demurrer

in the lower court. Hudson River W. P. Co.

v. Glens Falls G. & E. L. Co.. 90 App. Div.

[N. Y.] 513.

88. Coppes v. Union Nat. S. 8: L. Ass‘n

[Ind. App.] 67 N. E. 1022.

89. To defendant‘s withdrawal of answer.

and right given defendant's counsel to com

ment thereon to the jury. Groh’s Sons v

Groh, 80 App. Div. [N. Y.] 85.

90. That defendant failed to file an afll

davit denying the execution of a contract

sued on, as required by court rules of Michi

gan and of the Federal circuit courts in that

state, to put plaintiff on his proof. City of

Detroit v. Grummond [C. C. A.] 121 Fed. 963.

91. For alleged failure to reply to an at

firmative defense. there being no motion for

a judgment on the pleadings. and the case

tried as if there had been a reply. Childers

v. Stone Milling Co., 99 Mo. App. 264, 72 S.

W. 1077.

92. To court's action in permitting amend

ed complaint to be filed after a demurrer to

the original complaint had been sustained.

Chappeli v. Jasper County 0. 8: G. Co., 31

Ind. App. 170, 66 N. E. 515. On appeal from

an order sustaining a demurrer to appel

lant's complaint, he cannot object that he

was not permitted to amend where he made

no application theretor in the lower court.

\Villiamson v. Joyce, 140 Cal. 669, 74 Pac.

290.

93. Americus Grocery Co. v. Brnckctt &

C0. [Ga.] 46 S. E. 657.

04. The question and defense of assump

tion of risk being treated in the trial court

as before it will be considered on appeal

without regard to the pleading thereof. Kil

kin v. N. Y. Cent. & H. R. R. Co., 76 App.

Div. [N. Y.] 529.
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A defect in a. pleading is waived by objecting to the pleading on other grounds

solely.”

To parties.—There cannot be raised for the first time on appeal an objection

to a. party’s capacity to sue" not raised by demurrer or answer in the lower court :‘"

or to a defect of parties” not urged by demurrer or answer ;°° or to a misjoinder of

parties ;‘ or to orders making a person a defendant.2

To jurisdiction—An objection to the jurisdiction of the trial court as a gen

eral rule cannot be made for the first time on appeal,‘ where the party voluntarily

goes to trial without objection.‘ This rule applies to objection to jurisdiction be

cause the venue was not properly laid ;‘ or to objection to equity jurisdiction, because

there is an adequate remedy.‘

But in case of jurisdiction over the subject-matter objection thereto may be

made on appeal though not interposed below,’ except where a court apparently has

85. A defect in s. complaint. in an action

for unlawful detainer. in that it did not

aver that the defendant was wrongfully de

taining the premises at the institution of

the action, ll! waived by objecting to the

complaint, at the trial. on other grounds

solely. Champ Spring Co. v. Roth Tool Co.,

‘46 Mo. App. 518. 70 S. W. 506.

98. Taylor v. \l'eckerly [Neb.] H N. W.

618; San Antonio & A. P. R. Co. v. Jones. 30

Tex. Civ. App. 316. 70 S. W. 349. Suggestion

of minority was ignored when offered on

appeal after party had prosecuted the ac

tion for judgment as one sui juris. Johnson

v. Shreveport Water Works Co., 109 La.

268.

.7. Miller v. Campbell Com. Co. [0kl.] 74

l‘nc. 507. An objection that plaintiff could

not maintain an action on account of his in

fancy, no guardian ad litem being appointed.

is too late on appeal under Rev. St. Wis. 1898.

5 2654. that such objection must be taken

by demurrer or answer. Fey v. I. O. 0. F.

.\i. L. Ins. Soc. [Vi'is] 98 N. W. 206.

98. War-field v. Hume. 91 Mo. App. 541;

'l‘apana. v. Shaffray. 97 Mo. App. 337. 71 S. W.

119; Taylor v. Weekerly [Neb.] 95 N. W. 618.

That a judgment appointing a receiver of a

national bank on application of a. stockhold

er was unwarranted for defect of parties.

(‘ogswell v. Second Nat. Bank [Conn.] 56

.\t1. 574. Objection that defendants were

sued as individuals on a contract with a.

partnership, cannot be considered on appeal

where not objected to below. Ames v. Far

relly [C. C. A.] 121 Fed. 820. That suit was

brought in wrong name. the defendant put

ting in his defense 0n the merits. Knel‘el

v. Pink. 104 Ill. App. 288. Condemnation

proceedings by a school district. objection

that proceedings should have been prose

cuted in the name of the directors instead

of the district. School Dist. No. 35 v. Hodg

lns [No.1 79 S. W. 148.

09. Hellams v. Prior, 64 S. C. 543. Under

Rev. 8t. Mo. 1899. ii 598. 601. Johnson v. St.

Joseph Stock Yards Bank. 102 Mo. App. 395.

76 S. W. 699; Whitecotton v. St. Louis &

H. R. Co. IMO. App.] 78 S. 1V. 318.

1. Of parties plaintiff. Thompson v. Rush

[Neb.] 92 N. 1V. 1060. The misjoinder of a

wife as plaintlfl cannot be considered on

appeal unless the objection thereto is raised

by notice of mlsjolnder under New Jersey

Practice Act. 5 37 (G. 8. p. 2539). Peterson v.

Christianson [N. J. Err. & App.] 56 Atl. 288.

I. Burtiss v. Innyon Zinc Co. [Kan] 75

Pac. 1030.

it. Where no objection is made to an

omission of allegations in a bill in the cir

cuit court of the United States showing that

the jurisdictional amount was in dispute.

such omission cannot be considered on ap

peal to the United States supreme court.

raising the question of jurisdiction on anoth

er ground. Giles v. Harris. 189 U. 8. 475.

47 Law. Ed. 909. To preserve for the su

preme court the question of jurisdiction the

appellant should present a. proposition to

he held or refused by the trial court under

Prac. Act 5 42 (Hurd‘s Rev. St. 1901. c. 110.

i 48). Harrison v. Nat. Bank of Monmouth,

207 111. 630. 69 N. E. 871.

4. English v. Handle. 29 Ind. App. 681.

65 N. E. 22; Adams v. Crown C. & T. Co.

198 Ill. “5. 65 N. E. 97. Under B. & C. Comp.

0r. l 72. Adams v. Kelly [Or.] '14 Pac. 399.

Where parties enter into a stipulation and

proceed to try the case in the lower court

without objecting to the court’s jurisdiction

such objection cannot be made on appeal.

Smith v, Olcott, 1!) App, D. C. 61. A party

going to trial without objection before a

judge from whose jurisdiction he had oh

talned a change of venue. waives any dis

qualification of the judge by the change. Du

Quoin W. W. Co. v. Parks, 207 Ill. 46. 69 N. E.

587.

5. Fields v. Daisy Gold Min. Co.. 26 Utah.

373, 73 Fee. 521.

6. Where the bill

equitable jurisdiction. VVhalen v. Billings.

104 Ill. App. 281. An appellate court will

not consider matters for review unless they

were brought directly before the court be

low at the time of trial. Whether an action

at law is maintnlnnble for the wrongful

conversion of property pledged when the

transaction is evidenced by a. bill of sale.

Loftus v. Ari-ant [8. D.] 99 N. W. 90.

1. McMillan v. \Ylley [Fla] 83 So. ’93:

Mansfield v. Mansfield. 203 Ill. 92, 67 N. E.

497; Aram v. Edwards [Idaho] 74 Pac. 961;

Houscr v. MrCrystal [Neb.] 97 N. W. 828:

Fidelity & Deposit Co. v. Jordan [N. C.) 46

S. E. 496. Though not rnised at the original

honrlng nor by the pleadings. North Brad

dock Borough v. Corey, 205 Pa. 35. An ob

ioctlon to contempt proceedings heard on n

legal holiday (contrary to Rev. St. 1898. 9

701) is a jurisdictional question which may

be raised for the first time on appeal. David

shows grounds of
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sufficient jurisdiction, objection thereto cannot be made after final judgment.‘ Ob

jection to jurisdiction may also be raised for the first time on appeal where it ap

pears from the record that the court had no jurisdiction,“ or on appeal from some

inferior to intermediate courts." This applies to objection to jurisdiction of justices

of the peace.u Where on appeal to an intermediate court the cause is heard dc

novo and no objection is made to the jurisdiction of the lower court such objection

cannot be made on an appeal from the intermediate to a higher court."

Time of objection.—Objections should be made at first seasonable opportunity,

as where the action constituting the error is taken." Thus objection to a variance

should be made when the evidence is offered, so as to give the plaintiff an oppor

tunity to amend;“ to sufficiency of pleading before trial ;“ to a question, at the

time it is asked ;" to incompetent or inadmissible evidence at the time it is offered ;"

to depositions, other than for incompetency or irrelevancy, before the commence

ment of the trial ;“ to the form of a verdict at the time it is rendered."

Waiver of error or right to object.—A party may waive or be estopped from ob

jecting to errors occurring at the trial by some action on his part showing an inten

tion to do so," as by a stipulation,21 admission in open court,“ or by defaulting.”

retired is of no avail.son v. Munsey [Utah] 74 Pac. 431. An objec- Bond v. Bean [N. 11.]

tion on an appeal from an order denying a

new trial that the points raised could only be

heard upon an appeal from the Judgment

may be made for the first time on an appli

cation for a rehearing. Sharp v. Bowie [Cal.]

76 Pac. 62.

8. Where the matter is one apparently

suflclent in amount to confer jurisdiction. it

is too late after final judgment to inquire

into the question of value. State v. Foster,

111 La. 241.

0. Furst v. Banks [Va.] 43 S. E. 360.

10. Jurisdiction of the New York City

municipal court may be questioned tor the

first time on appeal to the appellate term ot

the supreme court. Stuyvesant Real Estate

Co. v. Sherman. 40 Misc, [N. Y.] 205. Want

of jurisdiction in the county court will be

considered on appeal to the court of civil

appeals though no objection thereto was

made in the county court. Carothers v.

Holloman [Team Civ. App.] 75 8. W. 1084.

11. That a. justice of the peace lost jurie

diction by trying a case without a Jury,

when demanded. Holz v. Rediske [Wis.]

97 N. W. 162.

12. Where an appeal from a Justice was

heard de novo in the superior court without

objection to the Justice‘s Jurisdiction. Nolan

v. Hentlg, 138 Cal. 281, 71 Pac. 440. That the

district court was deprived oi! Jurisdiction

of a case from a Justice by an amendment

increasing the claim of damages beyond the

limit of the justice's Jurisdiction. Groen

miller v. Kaub, 67 Kan. 844. 73 Pac. 100.

18. Cowan v. Bucksport. 98 Me. 305. Er

rors of court in referring to testimony, not

called to his attention at the time. cannot be

considered on appeal. Kuntl v. N. Y., C. &

St, L. R. Co.. 206 Pa. 162. In order to save

an exception to a statement of opposing

counsel in his argument. objection should be

taken at the time the alleged improper

statement is made. or within a reasonable

time thereafter, and counsel taking the ob

jection should see that it is brought to the

attention of the opposing counsel and the

court. Objection put in writing after argu

ment was finished and not brought to oppos

ing counsel's attention until after jury has

2 Curr. 1417—101.

57 Atl. I40.

14. Columbia Mfg. Co. v. Hastings [0. C.

A.] 121 Fed. 328.

15. To eufiiciency of an allegation in a

petition. Lampman v. Bruning. 120 Iowa.

167, 94 N. W. 562. To misjoinder of causes

of action and of parties defendant. Curran.

v. Hagerman [Neb.] 92 N. W. 1003. That a

joint Judgment cannot- stand because no

joint cause of action was alleged cannot be

made after trial and Judgment under R. 8.

Mo. 1899. i 672. Love v. Love, 98 Mo. App.

562. 73 S. W. 255.

16. That a. question does not call for the

best evidence must be made to the question

itself; it is too late to raise the objection

by motion to strike out the answer. La Rue

v. St. Anthony G: D. Elevator Co. [8. D.] 95

N. W. 292. It is too late if made after the

question is asked and answered. Dobson v.

Southern R. Co.. 132 N. C. 900.

17. Yoder v. Reynolds, 28 Mont. 183, 72

Pac. 417; Kiddell v. Bristow [S. C.] 45 S. E.

174. And the overruling of a subsequent

motion to strike out is not ground tor

reversal. McCormick Harvesting Mach. Co.

v. Carpenter [Neb.] 95 N. W. 617. It is too

late after the overruling of an objection

to the receipt of a copy of a written instru

ment in evidence. and the copy is received, to

object that it was not proved to be a. copy.

Dearman v. Marshall, 84 N. Y. Supp. 705.

Exception to an order overruling an objec

tion to evidence will not be sustained where

the objection is not made until after the

evidence has been received. Beaman v.

Ward, 132 N. C. 68.

18. Woodard v. Cutter [Neb.] 96 N. W. 54.

10. Whiting v. Carpenter [Neb.] 93 N. W.

926: Parsons B. C. & S. F. Co. v. Gadeke

[Neb.] 95 N. W. 850; In re Cullinan. 76 App.

Div. [N. Y.] 862. 12 Ann. Cu. 68.

20. Filing a. verified answer objecting to

the sufficiency of a petition to cancel a

liquor tax certificate waives the right to ob

iect. on appeal. that the statute in reference

to such cancellation was unconstitutional.

Where a carrier fails to object to an in

struction requiring the highest degree of

cure of it in a certain respect, it cannot com



1602 SAVING QUESTIONS § 5. 2 Cor. Law.

Failure to ohjeet to evidence admitted as to certain matters waives the right to ob

ject to an instruction on such matters." But defendant’s putting in evidence after

his demurrer to plaintiff’s evidence has been overruled does not waive the right to

have the ruling of the court reviewed on appeal."

§ 5. Necessity of motion or request. In general.—-In order to save certain

questions or errors for review, it is necessary that the proper motion should be made

thereto, at the trial; as a motion to amend an answer ;’° a motion to cause a verdict

to be stated in the desired form, for irregularity in the form thereof ;" a motion to

vacate a judgment by confession ;” a. motion to correct a defect in a pleading."

though failure to move for the correction of a clerical error, in the lower court.

does not preclude the correction of the error on appeal ;’° a motion to dismiss for

failure to state a cause of action,’31 and if the motion is denied, it must be renewed

at the close of the trial ;" a motion to set aside a clerical misprision ;“ or a motion

in arrest of judgment for failure of a verdict to assess damages properly," or for

an erroneous finding of the jury.“

of the taxation of them.“

A motion to retax costs is necessary to a review

In some jurisdictions, it is provided by statute that a judgment or order cannot

plain of an Instruction requested by the

plaintiff, requiring only ordinary care in that

respect. St. Louis S. w. R. Co. v. Duck [Tex.

Civ. App.] 69 S. W. 1027. Error in allowing

plainth to amend his petition is waived by

defendant's failure to show that he was sur

prised thereby. Hoyer Wheel Co. v. Dunbar.

25 Ky. L R. 746, 76 S. \V. 366.

Matte" not constituting waiver: Walving

:1 right to the appointment of reviewers does

not estop one from objecting to the Jurisdic

[1011 of a board of county commissioners.

Strayer v. Taylor [Ind.] 69 N. E. 145. Er

ror in excluding evidence held not waived by

:t statement of counsel. Kinyon v. Chicago

& N. W. R. Co.. 118 Iowa. 349. 92 N. W. 40.

Failure to object to s. court's action in send

ing a commissioner abroad the second time

to take testimony as to a decedent's next of

kin. in an action to settle the decedent's es

tate. and to the manner in which the com

missioner performed his duties. precludes a

snhsequent objection to an order of recom

mitment. In re Flanagan's Estate. 207 Pa.

490.

21. Action of trial court in a civil case.

had by mutual agreement of the parties. can

not be complained of on appeal. Union Nat.

Bank v. Touzalin Imp. Co. [Neb.] 95 N. W.

489.

22. That the reputation of a witness was

good waives error in the admission of evi

dence as to the good character of such wit

ness. Roberts. etc.. Shoe Co. v. Coulson, 96

Mo. App. 698. 70 S. W. 931.

28. A party defaulting is precluded from

objecting on appeal to a decree against him

on the ground that no notice was given him.

or to the execution of a. certificate as not

proven. Clark v. Brotherhood of Locomotive

Firemen. 99 Mo. App. 687, 74 S. \V. 412. And

see title Defaults, 1 Curr. Law. p. 913.

24. Twelkemeyer v. St. Louis Transit Co.,

102 Mo. App. 190. 76 S. W. 682. I

35. Klockenbrink v. St. Louis 4% M. R. R.

4‘0“ 172 M0. 678. 72 B. “2 900.

as. An error in not permitting an amend

ment to an answer cannot be considered on

appeal where there was no motion to amend.

Kuhn v. Sol. Henvenrich Co.. 115 Wis. H7,

91 N. ‘W. 994. Where. in an action to quiet

title. defendant pleaded title by a certain

location. and no motion to amend was made

at the trial. title by another location cannot

be claimed for the first time on appeal. Mc

Pherson v. Julius [8. D.] 95 N. W. 428.

27. Atchison. T. 8: S. F. R. Co. v. Phipps

[C. C. A.] 125 Fed. 478. By substituting af

firmative for negative answers to certain

questions. Small v. McGovern. 117 Wis. 608.

94 N. W. 651.

28. Von Hermann v. Berry, 102 Ill. App.

658. The defendant's remedy is to enter a

motion to the court rendering the judgment

to vacate it. and if his motion is over

ruled to preserve the court‘s action by a

proper bill of exceptions and present the

same to the appellate court by a writ of er

ror or by an appeal. Id.

20. A complaint. Pugh v. Spicknall.

Or. 489, 78 Pac. 1020. 74 Pae. 485.

80. Error in amount for which judgment

was rendered. Poerschke v. Horowitz. 84

App. Div. [N. Y.] 443.

81. Objection to an action of ejectment

for nonpayment of rent cannot be considered

in the court of appeals where a motion to

dismiss for failure to state a cause of action

was not made in the supreme court. Jones

v. Reilly. 174 N. Y. 97. 66 N. E. 649. Failure

of defendant to move to dismiss admits that

there is a question of fact for the jury.

Minuet-s v. Br‘nith'. 40 Misc. [N. Y.] 648.

32. Greenspan v. Newman, 37 Misc. [N.

Y.] 784.

88. The premature submission of a cause

before it stood for trial is a clerical mis

prision and not reviewable where a motion

to set it aside has not been made in the

lower court under Civ. Code Ky. §i 516-518

and 763. Woolley v. Louisville. 24 Ky. L. R.

1357. 71 S. W. 893.

84. Motion in arrest of Judgment calling

the court's attention to the defect is neces

sary to a review of the failure of a verdict

in an assault and battery case to assess

the compensatory and punitive damages sep<

arately. Johnson v. Bedford. 90 Mo. App. 43.

as. Clark v. Porter. 90 Mo. App. 143.

80. Topping v. Douglas [Iowa] 96 N. W.

1085.

43
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be reversed for an error which can be corrected by motion in the lower court until

such motion has been made and overruled.“T

Motion for a new triaI.—-In some jurisdictions in order that errors occurring

at the trial may be considered on appeal a motion for a new trial embodying them

must be made in the lower court, and unless so presented they will be deemed to

have been waived,“ including objections made and exceptions taken." Motion for

a new trial is necessary, in some jurisdictions, to a review of the sufficiency of the

evidence to sustain a verdict,‘0 unless the cause is tried to the court alone,‘1 or of

87. Code Iowa. § 4106. Riley v. Bell. 120

Iowa, 618. 95 N. W. 170; Mallory Corn. Co. v.

Elwood. 120 Iowa. 682. 95 N. W. 176.

88. Aultman, etc.. Co. v. Moline [Neb.] 95

N. XV. 367; Spolek Denni Hlasatel v. Ho!!

man. 105 Ill, App. 170; Nesbitt v. Stevens,

161 Ind. 519, 69 N. E. 256; Story & C. Piano

Co. v. Gibbons. 96 Mo. App. 218. 70 B. W.

169; Fender v. Hazeltine [110. App.] 79 S. W.

1018: Engel v. Dado [Neb.] 92 N. W. 629;

Danforth v. Fowler [Neb.] 94 N. W. 637;

Woodard v. Cutter [Neb.] 96 N. W. 54', Lin

coin Traction Co. v. Moore [Neb.] 97 N. W.

605: Glaser v. Glaser [Okl.] 14 Pac. 944.

Whether in an equity or law case. Curran

v. Hagerman [Neb.] 92 N. W. 1003. An error

of the trial court not prejudicial and not ar

gued on a motion for a new trial, will not be

ground for reversing a judgment. Enders

v. Hitch, 104 Ill. App. 664. The propriety of

an order to interpiead cannot be considered

on appeal where not complained 0! in a first

motion for a new trial, though complained

of in another such motion filed ten days

after the first. Richmond v. Supreme Lodge.

0. M. P. [Mo App.] 71 B. W. 736. Error in

striking out matter from an answer. Simp

son v. Carr. 25 Ky. L. R. 849, 76 S. W. 346;

Royer Wheel Co. v. Dunbar. 25 Ky. L. R.

746, 76 S. W. 366. Errors not apparent on

the record. Hughes Bros. Mfg. Co. v. Rea—

gan [Ind. T.) 69 S. W. 940. Questions of

fact on appeal from a judgment in cases

tried before a jury. McNab v. Northern Pac.

R. Co. [N. D.] 98 N. W. 353. Proceedings in

a trial of issues 01' fact. Lau v. Lindsay

[Neb.] 92 N. W. 642. Proceedings or errors

in the district court of Nebraska. Cobb v.

Hadley [Neb.] 95 N. W. 482; Norbury v.

Harper [Neb.] 97 N. W. 438; Marsh v. State

[Neb.] 96 N. W. 520. But motion for a

new trial is not necessary to review of a

judgment of district court on the hearing of

an appeal from an order of a. license board.

Bennett v. Otto [Neb.] 94 N. W. 807. Error

in assessment of amount of recovery. 8. W.

Cotton Seed Oil Co. v. Bank of Stroud [Okl.]

70 Pac. 205. Remarks of trial Judge. Joplin

W. W. Co. v. Joplin, 177 M0. 496, 76 B. W.

960. Failure to show by aflidavit, on ap

plication for new trial for abuse oi! discre

tion, an error of the court in making com

ments on evidence at time of admission,

waives its review on appeal under Code Civ.

Proc. Mont. Q! 1171, subd. 1. 1172. Coleman

v. Perry, 28 Mont. 1. 72 Pac. 42. Under Code

Iowa. § 4105. Mallory Com. Co. v. Elwood.

120 Iowa, 632, 95 N. W. 176. But where a

court's erroneous remark has been called to

his attention it need not be made a ground

for a new trial. Coldren v. Le Gore, 118 Iowa,

212. 91 N. W. 1066. Erroneous finding. As

sessing a gross sum on two notes, when the

petition contains two counts. Clark v. Por

ter. 90 Mo. App. 143. A suggestion that a

finding is excessive. Corrigan v. Kan. City.

93 Mo. App. 173. That verdict is contrary to

the evidence (Henderson Brew. Co. v. Folden.

25 Ky. L R. 969. 76 8. W. 520). or excessive

(Turney v. Baker [Ma App.] 77 S. W. 479).

Error in overruling a motion to strike out

an answer cannot be reviewed on appeal

where it is not called to the trial court's

attention in the moti0n tor a new trial. Loris

v. Wash, 175 M0. 487, 75 S. W. 95. Where a

question is objected to by defendant on

the ground that the witness should be per

mitted to testify to facts only. the objection

was overruled and exception taken. and

defendant subsequently moved for a new

trial on the ground of errors of law at the

trial, the question 01' the admissibility of

the evidence was properly saved for review.

though no objections were made to other

questions on the same line. De Wald v.

Ingle, 91 Wash. 616, 72 Pac. 469. Alleged

error in refusing an instruction'cannot be

urged on appeal when it was not called to

the court's attention in the motion tor s.

new trial. Jennings v. Kan. City [140. App.]

78 S. W. 1041.

39. In order that objection to a referee's

finding may be reviewed. the objector must

except to the court's action overruling his

exceptions to the report. and call the court‘s

attention to the error in his motion for a

new trial. Ark. Land Co. v. Ladd [Mo App.]

77 S. W. 322. Errors in and exceptions to

instructions. First Nat. Bank v. Tolerton

[Neb.] 97 N. W. 248; Davis v. Hall [Neb.]

97 N. W. 1023: Glaze v. Mills [6a.] 46 S. E.

99; Young v. Montgomery [Ind.] 67 N. E.

I584; Minter v. Bradstreet Co.. 174 M0. 444,

73 S. W. 668; Fullerton v. Carpenter, 97 Mo.

APP. 197, 71 S. W. 98. It proper exceptions

to an instruction have not been taken and

preserved, and presented to the trial court

by a motion for a new trial. they will not be

considered on appeal. Glaser v. Glaser [Okl.]

74 Pac. 944. Failure to complain of instruc

tions in the motion (or a new trial waives

any error in such instructions, though ob

jected and excepted to when given under

Civ. Code Ky. ! 343. Harris v. Southern R.

Co., 25 Ky. L. R. 559. 76 S. W. 151. Refusal

of instructions. Waters-Pierce Oil Co. v.

Jackson Junior Zinc Co.. 98 Mo. App. 324, 73

S. W. 272. But in Illinois, the appellate

court must review instructions given and

rulings on instructions asked though no

motion for a. new trial appears in the bill

of exceptions. Gerhards v. Johnson. 105 Ill.

App. 65.

40. Bacon v. Jones. 117 Ga. 497; Quigley

v. Multord [Neb.] 95 N. W. 490: Valentine

V. Sweatt [Tex. Civ. App.] 78 5. VI. 385;

Or finding of the court. Westervelt v. Baker

[Neb.] 95 N. 1". 793.

41. Paulson v. Lyon, 26 Utah. 438. 73 Fee.

510.
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errors in admitting or excluding evidence.“ But in order that objections to the

evidence made in a. motion for a new trial may be considered, the evidence must be

set out in the motion or attached thereto as an exhibit."

But a motion for a new trial is not necessary to a review of matters of or

errors apparent on the record,“ or as to whether a. decree is supported by the find

ings,“ or if an order sustaining a motion to quash,“ or of rulings involving the

merits of the case," or of a ruling on a motion to vacate an order of confirmation."

An objection that a judgment entered is not the correct legal conclusion from the

facts found cannot be considered on an appeal from an order denying a motion for

a new trial.“

The grounds of a. motion for a new trial must be stated and the objection

specifically pointed out." Grounds or objections not stated in such a motion before

the trial court, cannot be raised in the appellate court.“1

In some jurisdictions as to matters adjunctive to the proceedings, a motion for a

new trial is not necessary, if the matters are savcd by exceptions,“ as a motion to

direct a verdict," though if the matters are collateral to the proceedings, exceptions

saved are not sufiicient, but they must be made a ground in a motion for a new

trial."

42. Landt v. McCullough. 206 Ill. 214. 69

N. E. 107; Voigt v. Anglo-American Provision

Co., 104 Ill. App. 423; Stoy v. Bledsoe. 91 Ind.

App. 643, 68 N. E. 907; Phillips v. Jones, 176

M0. 328. 75 S. W. 920; Saling v. Saling‘s Es

tate [Nebl] 94 N. W. 963; Keller v. Van

Brunt [Neb.] 95 N. W. 668. An exception to

the admission of evidence not assigned as

a. ground in a motion for a new trial is

waived. on appeal from the denial of the mo

tion. McCarver v. Herzberg, 135 Ala. 542.

43. Reference made to the brief of evi—

dence is not sufficient. Graham v. Baxley.

111 Ga. 42.

44. State v. Carroll, 101 Mo. App. 110, 74

S. W. 408. To a review of a judgment where

the error is apparent on the face of the

judgment roll or record. Kcllog v. School

Dist. No. 10 [Okl.] 74 Fee. 110. Error in

overruling a demurrer to a pleading.

Brought v. Cherokee Nation [Ind. T.] 69 S.

W. 937. Amended petition. demurrer there

to. and judgment thereon. Dysart v. Crow,

170 M0. 275. 70 S. W. 689. Judgment of a

district court in proceedings in error. Bas

tian v. Adams [Neb.] 97 N. W. 231.

45. Bemis v. McCloud [Neb.] 97 N. W.

828.

46. An execution issued by the United

States commissioner. where there we no

trial or issuable matter before the district

court. Little v. Atchison, '1‘. & S. F. R. Co.

[Ind. T.] 76 S. W. 283; Dubcich v. Grand

Lodge, A. 0. U. W.. 33 Wash. 651. 74 Pac.

832.

47.

§ 6520.

48.

1044.

49. Under Code Civ. Proc. Cal. 1}; 658, 657.

subd. 6. 663 and 663%. Kaiser v. Delta, 140

Cal. 167, 73 Pac. 828.

50. Objection that the court failed to find

on a particular issue cannot be urged on

appeal from an order denying a motion for

new trial, where the statement on the mo

tion claimed that the Judgment was against

the law but tailed to state the above objec

Under 2 Ball. Ann. Codes dt St. Wash.

Linton v. Cnihers [Nb.] 95 N. W.

tion. Kaiser v. Dalto. 140 Cal. 167, 73 Fee.

828. Error in striking out interrogatories

must be specified in the motion for a new

trial in order to be available on appeal. Noah

v. German-American Bldg. Ass'n, 31 Ind.

App. 504. 68 N. E. 615. Defendant does not

waive his right to insist on a. motion for

n. new trial by not urging his reasons there

for when the court says it will hear them.

where upon the denial of the motion and at

the same term he files his written reasons

under Practice Act. 5 56 (3 Starr & C. Ann.

St. 1896. c. 110. par. 67). Landt v. McCul

lough. 206 Ill. 214, 89 N. E. 107. A ground of

motion for a new trial that the court erred

in charging the Jury that a. certain statute

offered in evidence was a statute of another

state, when that question should have been

submitted to the Jury. and that this error

affects the whole charge. cannot be consid

cred on appeal where an extract from the

charge or statute referred to has not been

set forth. Seaboard A. L. R. v. Phillips.

l17 Ga. 98.

51. Janeway v. Burton. 102 Ill. App. 403.

That the verdict is against the weight of

the evidence. but not stating the special

findings. does not raise the question whether

such findings were contrary to the evidence.

Voigt v. Anglo-American Provision Co., 202

Ill. 462, 66 N. E. 1054.

52. Where motions are mere adjuncts to

proceedings. Lilly v. Menke. 92 Mo. App.

354.

53. A motion to direct a verdict may be

reviewed without a motion for a new trial

upon an exception to its denial. Prichard v.

lleorimz Harvester Co.. 117 Wis. 97. 93 N. W.

827. Where no objection is made to the

manner of a. denial of a motion to dismiss.

at the close of the plaintiff‘s case. and the

court submits a special question to the jury

of its own motion. and thereafter a judg

ment is rendered for the defendant. on appeal

the motion will be regarded as sustained and

the ruling considered without a motion for

a new trial. Lovejoy v. Campbell [8. D.l

92 N. W. 24.

64. Lilly v. Menke. 92 Mo. App. 354.
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On a motion ior a new trial, statements, and questions presented thereby, not

made in the time prescribed by statute cannot be considered on appeal." Refusal

of a new trial cannot be considered on appeal where the appellant has not had his

motion therefor disposed of at the term at which the judgment was rendered."

Request for instructions—Instructions given cannot be objected to on appeal

unless the court’s attention was called to the error or defect at the time and a fuller

or corrected instruction requested." This rule applies to errors or defects in the

instruction for failing to cover all the questions in the case," or for being too gen

eral.an
But where an instruction assuming to define the law in a. case omits a ma

terial element, it may be reviewed, although a proper instruction had not been re

quested by the party raising the question of the defect.”

Failure to give instructions cannot be objected to on appeal unless such in

structions were requested.‘1

55. Under Code Civ. Proc. Mont. i 1173.

Wright v. Matthews. 28 Mont. 442. 72 Fee.

820.

56. Nor executed on appeal within the pre

scribed time. Lose v. Doran [Ariz.] 73 Fee.

443.

57. St. Louis, I. M. d: S. R. Co. v. Norton

[Ark.1 73 S. W. 1095; Dyas v. Southern Pac.

Co., 140 Cal. 299, 73 Pac. 972; City of Denver

v. Murray [Colo. App.] 70 Pac. 440; Chicago

8; E. I. R. Co. v. Randolph. 199 111. 126. 65

N. E. 142; Riley v. Bell, 120 Iowa, 618. 95 N.

W. 170; Board of Counciim'en v. Howard, 25

Ky. L. R. 111, 74 S. W. 703; Robards v. Jen

kins, 25 Ky. L. R. 449. 76 S. W. 10; Harris

v. Southern R. Co., 25 Ky. L. R. 659. 76 S. W.

151; Schmitt v. Murray, 87 Minn. 250, 91 N.

W. 1116; Brace v. St. Paul City R. Co., 87

Minn. 292, 91 N. \V. 1099; Rutherford v.

Simpson. 87 Minn. 495. 92 N. W. 413; City of

South Omaha v. Meyers [Neb.] 92 N. W. 743:

Parsons B. C. & S. F. Co. v. Gadeke [Neb.]

95 N, W. 850; Memphis St. R. Co. v. Shaw._

110 Tenn. 467, 75 S. W. 713; Williams v.

Galveston. H. & S. A. R. Co. [Tex. Civ. App.]

78 S. W. 45. To instruction defining negli

gence. Meyer v. Milwaukee Elec. R. & L.

Co., 116 Wis. 336. 93 N. W. 6. To instructions

given or refused. Darrah v. Juei [Neb.] 96

N. W. 166. To a charge relating to evidence

introduced in support of defense without

objection. Issaquah Coal Co. v. U. S. F. 8: G.

Co. [C. C. A.] 126 Fed. 89. To an instruction

stating an issue made by the pleadings and

accepted and tried without objection. Park

ins v. Mo. Pac. R. Co. [Neb.] 93 N. W. 197.

The charge of the court in submitting an

issue cannot be objected to on appeal where

no request was made below to withdraw the

issue (Galveston, H. k S. A. R. Co. v. Pendle

ton, 30 Tex. Civ. App. 431, 70 S. W. 996), or

requesting a special charge presenting his

view (thchert v. International &-. G. N. R. Co.

[Tex. Uiv. App.] 72 S. W. 1031). That the

word "ratification" was not defined to the

jury cannot be complained of on appeal

where no instruction was offered thereon,

and the giving of instructions was not one

of the grounds for a requested new trial.

Lithgow Mfg. Co. v. Samuel, 24 Ky. L. R.

1590, 71 S. W. 906. Plaintiff cannot contend

on appeal that defendant's requests to charge

should be considered as abandoned because

of defendant's refusal to permit him to

read them before they had been filed. where

he made no request to be permitted to ex

amine them after they had been refused

and filed. Houston & T. C. R. Co. v. Turner

[Tex. Civ. App.] 78 S. W. 712. The question

of a. court's error in omitting to give cer

tain rules of law or state certain facts in its

charge. is only effectively presented by a

suitable request to the trial court to embody

the rules or facts omitted in its instructions;

a failure to make such request is a waiver of

an error inherent in the omission where there

there is no error in the charge given. Friz

zell v. Omaha St. R. CO. [C. C. A.] 124 Fed.

176. That trial judge presented evidence

for one side more fully than for the other

and that he omitted reading certain essential

evidence is not sufficient where his atten

tion was not called to such omission. O'Don

nell v. Gai'fney, 22 Pa. Super. Ct. 316. Fail

ure to request the submission of an action

for possession of land, under a. sale. with

reference to a. foreclosure. waives the right

to complain of the omission on appeal.

Davidson v. Jefferson [Tex. Civ. App.] 76 S.

W. 765. Laws Minn. 1901. c. 113, declaring

that every ruling, order or decision and every

instruction shall be deemed excepted to by

the aggrieved party. the snme as it' an ex

ception had been taken at the time, does not

affect the rule that the omission of material

'instructions, or the insufficiency or indefinite

ness of an instruction cannot be considered

on appeal unless the court’s attention is

called_to the defect at the time and further

instructions requested. Applebee v. Perry,

87 Minn. 242, 91 N. W. 893.

58. Columbus R. Co. v. Ritter. 67 Ohio

St. 53, 65 N. E. 613. Unless the objector of

fered at the trial an instruction covering the

point objected to. Louisville & N. R. Co. v.

Roberts. 24 Ky. L. R. 1160, 70 S. W. 833.

Where the objector made no attempt to sup

ply the omission at the trial. Galveston, H.

& S. A. R. Co. v. Hubbard [Tex. Clv. App.]

76 S. W. 764; Wiley v. Lindley [Tex. Civ.

App.] 76 S. W. 208.

59. ‘Vhere a request for a more explicit

charge was not made below. Craft v. Albe

marle Timber Co.. 132 N. C. 151; Parkins v.

Mo. Pac. R. Co. [Neb.] 93 N. W. 197.

60. City of South Omaha v. Hager [Neb.]

92 N. W. 1017, adhered to on this point in

Id., 95 N. W. 13; Louisville & N. R. Co. v.

Roberts. 25 Ky. L. R. 438, 75 S. W. 267.

81. Mitchell v. Jodon, 22 Pa. Super. Ct.

304; Fosha v. Prosser [Wis] 97 N. W. 924.

Failure to give an instruction as to purpose

for which testimony was admissible. Kirch

er v. Larchwood. 120 Iowa, 578, 95 N. W.
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Motion for a judgment or nonsuit, or to direct verdict—Unless some questions

are objected to by a motion for a judgment or nonsuit, they cannot be considered on

appeal ;" as a court’s action on a motion to set aside a verdict and for a new trial,“

unless the grounds for the new trial arose after the case was submitted.“ But a

ground for a nonsuit not raised below will not be considered on appeal.“ A motion

for a nonsuit is not waived by putting in evidence after the motion is denied.”

A motion to direct a verdict is also necessary, in some cases, to save a question

for review ;°" as to review the sui’dciency of the evidence to support a verdict ;"

though in some jurisdictions it may be reviewed on an appeal from an order deny

ing a motion for a new trial, though no motion for a verdict or nonsuit was made,“

and even submitting a question to the jury on the pleadings and evidence is sufli

cient if the evidence does not justify the verdict!0 Such motion does not waive

the right to reserve exceptions to the court’s refusal of a request to send the case

to the jury after such motion was denied."

Motion to strike out—A motion to strike out is necessary to save certain qucsu

tions for review," as an error in a ruling on an objection to a question asked,"

or an irresponsive answer,“ or to evidence after given," though this may also 'be

saved by a request for an instruction to the jury to disregard it." But a motion to

184. Failure to refer to defendant‘s plea of

limitations in a statement of the issues,

where no request is made for an instruction

on such issue. Riley v. Bell. 120 Iowa, 618,

95 N. W. 170.

62. Question of contributory negligence

not made a basis for a nonsuit. Boyle v.

Union Pac. R. Co., 25 Utah, 420. 71 Pac. 988.

A motion for a judgment on the pleadings

must specify the reasons therefor. Chicago,

R. I. & P. R. Co. v. Frazier, 66 Kan. 422, 71

Pac. 831.

(Q. Where a motion for a judgment or

nonsuit is not made by the defeated party

during trial. Ruckmnn v. Ormond, 42 Or.

209. 70 Pac. 707. In New York, the appellate

division may reverse where there Is no evi

dence to go to the jury, though the defend

ant does not move for a nonsuit at the close

01’ the evidence. McGrath v. Home Ins. Co.,

88 App. Div. [N. Y.] 153.

64. A motion for a new trial for a prej

udicial cause arising after the case is sub

mitted. and which could not have been fore

seen, will be reviewed, though no motion for

n. judgment or nonsuit was made during

trial. Ruckman v. Ormond. 42 Or. 209, 70

Pac. 707.

65. Lewis v. Hinson. 84 S. C. 571; Austin

v. Piedmont Mfg. Co. [8. C.] 45 S. E. 135.

68. But the defendant assumes the risk

of supplying the deficiency in the plaintiff's

case by testimony elicited from his wit

nesses. Cain v, Gold Mountain Min. Co., 27

Mont. 529. 71 Pac. 1004.

07. A question of limitation cannot be

considered on appeal where there has been

no request to find. though raised by answer.

Wallher v. Wilmanns, 116 W'is. 246, 93 N. W.

47. A party not moving for the direction

of a verdict in his favor thereby admits

that there is evidence on the issues which

should be submitted to the jury. Freese v.

Kemplay [C. C. A.] 118 Fed. 428.

08. Where the trial court is not asked to

hold. as a. matter of law, that the evidence is

insufficient to warrant a recovery, whether.

as a matter of law. the court erred in sub

mitting the ease to the jury does not arise

on appeal, and the trial and appellate courts'

rulings as to the sufliciency ot the evidence

is conclusive. Malott v. Hood, 201 Ill. 202,

66 N. E. 247.

89. Where a verdict. in a case tried by

jury. is contrary to law and evidence. Citi

zens' Bank v. Rung Furniture Co.. 78 App.

Div. [N, Y.] 471. All the evidence may be

examined, to determine whether the verdict

is contrary to it. although no motion was

made at the close of the plaintiff's. or of all,

the evidence. Glaser v. Michelson, 86 N. Y.

Supp. 286.

70. Hennessy v. Anstock, 19 Pa. Super.

Ct. 644.

71. One Pearl Chain v. U. S. [C. C. A.]

123 Fed. 371.

72. That record did not show that appel

lant was interested in the property so as to

have a. right to file objections to certain

taxes, where no motion was made to strike

the objections from the flies and no question

raised as to appellant's right to object. Cin

cinnati, I. & W. R. Co. v. People, 205 Ill. 538.

69 N. E. 40. That costs were taxed in favor

of the plaintiff without any certificate of

the trial Judge that plaintiff's claim was un

reasonably resisted cannot be reviewed where

no motion was made in the court below to

strike them from the judgment. Cunning

ham v. Hewitt. 84 App. Div. [N. Y.] 114.

73. Frederick Mfg. Co. v. Devlin [C. C. A.]

127 Fed. 71. Where the defendant did not

move to strike out the testimony, but fully

cross-examined the witness thereon. Sexton

v. Union 8. Y. & T. Co.. 200 Ill. 244, 65 N. E.

638. .

74. Rossnblatt v. Joseph M. Cohen House

Wrecking Co., 86 N. Y. Supp. 801; Water

house v. Jos. Schlitz Brew. Co. [8. D.] 94 N.

W. 587. Objection to part of an answer to

a question as not responsive should be by

motion to strike it out for that reason. Ger

minder v. Machinery Mut. Ins. Ass'n, 120

Iowa, 614, 94 N. W. 1108.

75. I'nlnn Ins. Co. v. Hall [Minn] 95 N.

W. 1112; Tax. Midland R. R. v. Moore (Tex.

Civ. App] 74 S. W. 942.

76. Union Ins. Co. v. Hall [Minn] N N. W.

1112.
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strike out is not necessary to an appeal on the objectionable matter where a rule

to file an affidavit of defense is issued and served prior to the objection." A motion

to strike out testimony because the witnesses were incompetent is too late after it

has been admitted without objection,“ and a motion to strike out testimony as

hearsay is properly overruled where it is not all hearsay."

§6. Necessity of ruling—After an objection or motion has been made to

errors in the trial court, it is further necessary that there should be a ruling thereon,

or a refusal to rule, in order that the objection or question may be reserved for

review by an exception ;'° unless there is such a ruling, an exception cannot be saved..1

Instructions cannot be reviewed unless passed upon by the trial court.“ Important

and doubtful questions of law not passed on by the trial judge will not be consid

ered.“ The allowing of an amendment to a petition cannot be reviewed where no

ruling on a motion to strike out such amendment has been had.“

gr. Necessity of exception.—After an objection and ruling, as a general

rule, in order that the question may be saved for review, it is further necessary that

an exception should be taken to the rulin

to have been waived and cannot be considered on appeal.“

7?. Judgment rendered on a. summons is

sued on May 7th. returnable on May 19th, is

not served until May 19th. and rule to file

affidavit of defense is issued and served on

May 7th. Com. v. Bangs, 22 Pa. Super. Ct.

403.

78. Slattery v. Slnttery, 120 Iowa, 717, 95

N. W. 201.

79. Nicholas v. Sands, 136 Ala. 267.

80. City of South Omaha v. Meyers [Neb.]

92 N. W. 743; Cattano v. Metropolitan St. R.

Co., 173 N. Y. 565. 66 N. E. 563. A decision on

a motion for a new trial is necessary to a

review of the sufficiency of evidence to sup

port findings of the court or a verdict. Quig

iey v. Mulford [Neb.] 95 N. W. 490. Ruling

must be obtained to error in permitting im

proper remarks by counsel. Lansing v. Wes

seli [Neb.] 97 N. W. 815. Right to an order

in lieu of a. bill of discovery not presented

to or passed on by the lower court cannot

be considered on appeal. In re Fulton. 75

App. Div. [N. Y.] 623. Motion to amend a

reporter's notes of evidence will not be re

viewed in the absence of a ruling on the

motion by the trial court. Modern Brother

hood of America v. Cummings [Neb.] 94 N.

W. 144. Where a. ruling is reserved to an

objection. but never made. it will be treated

on appeal as though sustaining the objection

and an exception taken. Adams v. Elwood.

176 N. Y. 106, 68 N. E. 126.

81. An exception cannot be made to evi

dence after admission, without an objection

or motion to exclude, and a ruling of the

court upon such objection or motion. Pearce

v. Vittum. 104 Ill. App. 631. To a question

asked a witness. Garretson v. Kinkead, 118

Iowa, 383, 92 N. W. 55.

82. German Ins. Co. v. Stiner [Neb.] 96

N. W. 1'32. An error in an instruction not

raised by any rulings requested on the trial.

Nestor v. Fall River. 183 Mass. 265, 67 N. E.

248.

88. McGarrah v. Bank of S. W. Ga.. 117

Ga. 556.

84. Reed v. Cunningham, 555,

96 N. W. 1119.

9.1. Irwin v. N. W. N. L. Ins. Co., 207 Ill.

531, 69 N. E. 824; Steele v. Johnson. 96 Mo.

1 21 Iowa,

g, otherwise the objection will be deemed

This rule applies to rul

App. 147, 69 S. W. 1065; Dani'orth v. Fowler

[Neb.] 94 N. W. 637: Curran v. Hagerman

[Neb.] 92 N. W. 1003; Brown v. Lockhart

[N. M.] 71 Pac. 1086; Head v. Selleck [Conn.]

57 Atl. 281; Phila. 8: T. R. Co. v. Neshaminy

El. R. Co., 206 Pa. 343. To a decree on a bill

in equity. Beatty v. Harris, 205 Pa. 377.

To a. commissioner’s report on a question of

fact. Flanary v. Kane [Va] 46 S. E. 312;

Jackson v. Pleasanton [Va.] 43 S. E. 573.

It is too late to except to a commissioner’s

report in the brief on appeal. Moreland‘s

Adm'r v. Citizens' Sav. Bank. 24 Ky. L. R.

1354, 71 S. W. 620. To court's refusal to

allow appellant to open and close the argu

ment. Craggs v. Bohart [Ind. '17.] 69 S. W.

931. To the selection of a special judge.

Town of Cent. Covington v. Bellonby, 24

Ky. L. R. 1092. 70 S. W. 622. To an overrul

ing of a. motion to strike out documents

admitted without objection. Erickson v.

Kan. City, 0. & S. R. Co., 171 M0. 647. 71 S.

W. 1022. Exceptions are necessary to an ap

peal of an equity case, though the appellate

court hears such case de novo. Lilly v.

Menke, 92 Mo. App. 354. To court's action in

striking out defenses. Linn County v. Farm

ers' & M. Bank, 175 M0. 539, 75 S. W. 393.

To a. ruling on a. motion to strike part of

the complaint. Culver v. Crildweil, 137 Ala.

125. To refusal of court to grant a con

tinuance. Carlin v. Freeman (Colo. App.]

75 Pac. 26. To an order granting appellant's

motion to continue the case on certain con

ditions. In re McMahon’s Estate. 117 Wis.

463, 94 N. W. 351. To the rendition of a. per

sonal judgment against defendant's wife in

an action to foreclose a lien. Spaulding v.

Burke, 33 Wash. 679, 74 Fee. 829. To corf

duct or a juror. Doolin v. Omnibus Cable

Co., 140 Cal. 369, 73 Pac. 1060. Where no

exceptions are taken on the trial or to the

decision stating separately the facts found.

and supported by the evidence. no questions

are presented for consideration on an appeal

from a judgment on the decision. Dunleavey

v. Dunieavey, 87 App. Div. [N. Y.] 601. De

cisions of trial court. Ginsburg v. Morrali.

105 Ill. ADD. 213. To error of trial court in

reserving decisions on motion to strike an
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ings in the Federal courts," to an order denying a motion for a new trial,“1 to im

proper remarks or misconduct of counsel,” to remarks of trial court,” to court’\

action on a motion to direct a verdict,” to an involuntary nonsuit." It also av

plies to objections to rulings on evidence," as to its sufficiency" or admission,"

though in extraordinary cases, and in the furtherance of justice, questions as to the

answer, until the final disposition of the case.

Davis v. Boyer [Iowa] 97 N. W. 1002. To

a ruling allowing an amendment of a. pc—

tition. Reed v. Cunningham, 121 Iowa, 555,

96 N. W. 1119. Errors in a ruling permitting

an amendment and overruling a. demurrer.

Jaroszewski v. Allen, 117 Iowa. 832, 91 N. W.

941. A question of limitation cannot be

considered on appeal where there is no ex

ception presenting it though raised by an

swer. Waliber v. Wilmanns, 116 Wis. 246.

93 N. W. 47. To error of court in directing

jury to find for one party. Smith v. Hopkins

[C. C. A.] 120 Fed. 921. Error in holding cer

tain propositions of law. Seiberling‘v. Mil

ler. 207 Ill. 443, 69 N. E. 800. To final order

of confirmation of sale by an administrator.

Atchison v. Arnold [Wyo.] 72 Fee. 190. To

court's interrogation of a party‘s witness.

Indianapolis St. R. Co. v. Hockett, 159 Ind.

677. 66 N. E. 39. To a ruling sustaining an

objection to a. question asked. Golibart v.

Sullivan. 30 Ind. App. 428. 66 N. E. 188. On

appeal to the supreme from the appellate

court of Illinois, questions of law are not

presented unless they were submitted to

the trial court below in a. manner provided

by statute and passed upon by that court

and exceptions taken thereto. and this ap

plies as well to an agreed state of facts as

to facts presented by testimony. Swain v.

First Nat. Bank. 201 I11. 416, 66 N. E. 220.

To the technical form of asking submission

at issues arising “on the report" instead of

“on the pleadings;" where plaintlfl! excepted

in time to a compulsory reference, and the

matters are tried betore a jury. Kerr v.

Hicks. 133 N. C. 175. Plaintiff‘s excepting

to a dismissal of the complaint. on the mo

tion of the defendant alone. entitles him to

a review thereof. without a requcst to go

to the Jury. Veeder v. Seaton. 85 App. Div.

[N. Y.] 196. The facts cannot be reviewed

on appeal from a dismissal of the complaint

where no exception was taken. and no foun

dation laid for an appeal from denial of a.

motion for a new trial specifying no

grounds. Collier v. Collins, 172 N. Y. 99. 64

N. E. 787.

80. It is indispensable to a review in the

Federal courts of any ruling of a trial court

on the admissibility of evidence that it should

be challenged, not only by an objection. but

by an exception taken and recorded at the

time; to the end that the attention of the

trial judge may be sharply called to the

question presented, and that a clear record of

his action and its challenge may be made.

Potter v. U. S. [C. C. A.] 122 Fed. 49.

87. Evidence not objected to when offered,

may be brought to the appellate court by a.

motion for a. new trial on the ground that

the finding was not sustained by the evi

dence and by reserving exceptions to the

overruling of such motion. Schuler v. Scimi

er, 104 Ill. App. 463. Exceptions saved dur

ing a new trial cannot be considered on ap

pea] where no exception is saved to the re

tusal of the new trial. Parsons v. John L.

Clark & Co.. 98 Mo. App. 28, 77 S. W. 582.

88. Jenkins v. Chism, 25 Ky. L. R. 736.

76 S. W. 405; International & G. N. R. Co. v.

Mercer [Tex. Civ. App.] 78 S. W. 562; Dimon

v. N. Y. Cent. & H. R. R. Co., 178 N. Y. 956.

66 N. E. 1. To ruling permitting improper

remarks by counsel. Lansing v. Wesseli

[Neb.] 97 N. W. 815. Where no exception is

taken to the misconduct of opposing counsel

during trial the fact that an inexperienced

attorney, representing the regular attorney

during a temporary absence from the court

room, failed to object to such misconduct

by reason of his inexperience, does not Jus

[ity its consideration on appeal. Barrall v.

Quick, 24 Ky. L. R. 2393. 74 S. W. 214.

89. In ruling on an objection to evidence.

Halley v. Tichenor, 120 Iowa, 164, 94 N. W.

472; Mallory Com. Co. v. Elwood. 120 Iowa.

632. 95 N. W. 176. In passing on an objec

tion to I. question asked. Furbush v. Md.

Casualty Co. [Mich.] 95 N. W. 551. To im

proper remarks by court that it seemed to

him that a witness had padded her testimony.

Fritzlnger v. State, 31 Ind. App. 350. 67 N. E.

1006.

90. McNab v. Northern Pac. R. Co. [N.

D.] 98 N. I". 353. An exception to court's

action in directing a verdict is indispensa

Mo to a rcvicw thereof. Startzer v. Clarke.

[Neb.] 95 N. W. 509.

91. Carter v. O'Neill. 103 Mo. App. 991, 76

S. W. 717. Entry of a nonsuit against an

alleged heir. in a proceeding to establish

heir-ship, is an error. it any, occurring at

the trial, to which exception must be taken

at the time in order to be considered on ap

peal. In re Kasson's Estate, 141 Cal. 33, 74

Pac. 436. To ruling or court in granting a

motion tor a nonsuit. Hanna v. De Garmo.

140 Cal. 172. 73 Fee. 830.

as. Stryker v. Pendergast, 105 Ill. App

419.

98. To support the verdict. Freedman v.

Dickinson, 85 N. Y. Supp. 333'. Klenk v. Or.

Short Line R. Co. [Utah] 76 Pac. 214.

94. Board of Com'rs v. Irvine [C. C. A.l

126- Fed. 689: Altman v. Hoffman [Colo.

App.] 71 Pac. 395; City of Chicago v. English.

198 111. 211. 64 N. E. 976; Grand Lodge Lo

comotive Firemen v. Orrell, 206 Ill. 208. 69

N. E. 68: McCormick v. Olbinski [Mich.] 92

N. W. 499: Chaney v. Mo. Pac. R. Co., 97 Mo.

App. 541. 71 S. W. 473; Shaeter v. Mo. Pac.

R. Co., 98 Mo. App. 445, 72 S. W. 154. To the

admission in evidence. in an action on ac

count ot plaintiff's declaration with the

statement of the account and affidavit of

merits thereto. Dick v. Zimmerman. 207 Ill.

636. 69 N. E. 754. That the court. in admit

ting certain testimony otIered by the tie

fondant, limited it to mitigation of damnges.

Hinchman v. Knight [Mich.] 94 N. \\'. 1.

To denial of opportunity to introduce evi

dence. First Nat. Bank v. Or. Paper Co., 42

Or. 998. 71 Pac. 144, 971. To errors in in

troducing evidence. Pope v. Kingman & Co.

[Neb.] 96 N. \V. 519. Error in overruling ob

jection to testimony, Watcrhouse v. Jos.

Schlitl Brew. Co. [8. D.] 94 N. W. 587.
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admissibility of evidence may be considered on appeal,.tliough no exception was taken

to a ruling excluding it." Errors in instructions given or refused must also be

excepted to below in order to be considered on appeal,“ and failure to reserve such

exception is not cured by a motion for a new trial." Instructions excepted to when

given need not be excepted or referred to again in a motion for a new trial."

Exception to instructions not fully stating the correct theory of a case is not neces

sary to a new trial thereon.”

But an exception is not necessary to a review of jurisdictional errors,‘ nor of

objections to matters of record,2 as a judgmenta or ruling on a demurrer to plead

ings,‘ or dismissal of a complaint, upon appeal from an order denying a new trial.“

Nor is an exception to a directed verdict necessary, where that question is emliodicil

in a motion for a. new trial.“

In some jurisdictions, by statute, rulings, decisions, orders, or instructions shall

be deemed excepted to by the aggrieved party, though no actual exception is taken.’

An exception must be taken by the party complaining of the error.‘

as. Alden v. Supreme 'l'ent of K. of M..

78 App. Div. [N. Y.] 18.

96. McCormick Harvesting Mach. Co. v.

Hill [Mo. App.] 79 S. W. 745; Chicago T. T.

R. Co. v. Stone [C. C. A.] 118 Fed. 19; Auck

land v. Lawrence [Colo. App.] 74 Fee. 794;

Nichols & 8. Co. v. Russell [Iowa] 91 N. W.

913: Engel v. Dado [Neb.] 92 N. W. 629:

German Ins. Co. v. Stiner [Neb.] 96 N. W.

122; First Nat. Bank v. Tolerton [Neb.] 97

N. W. 248. To giving' or refusal of instruc

tions. Ish v. Marsh [Neb.] 96 N. W. 58. In

giving instruction, under Mansf. Dig. § 5157

(Ind. T. Ann. St. 1899. i 3362). Hancock v.

Shockman [Ind. T.) 69 S. W. 826. In modify

ing a requested instruction. Bryant v. Broad

well. 140 Cal. 490. 74 Pac. 83. To refusal of

instructions. Atchison, T. 8: S. F. R. Co. v.

Phipps [C. C. A.] 125 Fed. 478; Commercial

& F, Nat. Bank v. McCormick, 97 Md. 703.

To a. charge in an action against two defend

ants for negligence, that the jury might find

one guilty and exonerate the other or find

both guilty and charge both, though the evi

dence does not make a case of concurrent

negligence. Bopp v. N. Y. Else. V. Transp.

Co.. 78 App. Div. [N. Y.] 837. To part of an

instruction referring the jury to another for

a definition of "proximate cause." Meyer v.

Milwaukee Elec. R. & L. Co.. 116 Wis. 336,

93 N. W. 6. To court's instruction directing

a verdict. St. Mary's Power Co. v. Chandler

Dunbar Water Power Co. [Mich.] 95 N. W.

554. Objections to defects in instructions

to which no special exception was taken.

Vonderhorst v. Amrhlne [Md] 56 Atl. 833.

Instructions not excepted to will be presumed

sufficient. Griffin v. Cunningham. 183 Mass.

506, 67 N. E. 660. If a court refuses request

ed instructions not covered by its charge,

an exception should be taken to the refusal.

Hodge v. Chicago & A. R. Co. [C. C. A.] 121

Fed. 48. Where a charge is not excepted

to, and no further charge requested. it can

not be assigned as error. American B. 8r. '1‘.

Co. v. Baltimore 8: 0. S. W. R. Co. [C. C. A.]

124 Fed. 886. An appeal on errors, in a

charge. to which no exceptions were taken

in the lower court, will be quashed. McCon

nell v. Pa. R. Co., 206 Pa. 370.

9!. Stewart v. Guy [Ala.] 34 So. 1007.

as. Lingle v. Lingle, 121 Iowa, 183, 98 N.

W. 708.

09. Gorman v. Milliken, 42 Misc.

11136,

Brown v. Lockhart [N. M.] 71 Pac.

10 .

2. As amended petition, demurrer thereto.

and judgment thereon. Dyssrt v. Crow. 170

Mo. 276. 70 S. W. 689. To the allowance of

costs to a special guardian in a. decree set

tling an executor's accounts. In re O'Keeffe.

80 App. Div. [N. Y.] 513. An exception to

a commissioner's report is not necessary to

raise questions presented by the pleadings

and proof. Lea v. Willis [Va.] 43 S. E. 364.

8. An exception to a. judgment is not nec

essary, on an appeal therefrom, as the ap

penl itself is an exception to the judgment

nnd other matters appearing in the record.

Wilson v. Beaufort County Lumber Co., 131

N. C. 163; Baker v. Dawson. 131 N. C. 227;

Cape Fear & N. R. Co. v. Stewart, 132 N. C.

248. But in Colorado, it is held that a judg

ment or decree upon the facts will not be

reviewed in the absence of an exception to

the final judgment. Jewell v. Shaw [0010.

App.] 75 Pac. 28: Altman v. Hoffman [Colo.

App.] 71 Pac. 395.

54. Lloyd v. Sandusky, 208 Ill. "1, 68 N. E.

1 4.

5. L'In'll appeal by plaintiff from a judg

ment and from a denial of a motion for a:

new trial. to which denial exception was tak

en and formnl order of denial entered, the

propriety of the dismissal of the complaint

may be reviewed though no exception was

taken to the dismissal, or request by plain

tiff to go to jury. though the printed case

contains no certificate that it embraces all

the evidence. Boehringer v. Hirsch. 86 N. Y.

Supp. 726.

8. Where a motion for a. new trial is

made on the ground that the evidence was

insufficient to sustain a directed verdict.

upon an appeal from the order denying the

motion, the sufficiency of the evidence to

sustain the verdict may be reviewed. though

no exception was taken to the directed ver

dict. Dahl v. Stakke [N. D.] 90 N. W. 353.

7. Laws Minn. 1901, c. 113. Applebee v.

Perry, 87 Minn. 242. 91 N. W. 893; Olson v.

Berg, 87 Minn. 277. 91 N. W. 1103; Robertson

v, Burton. 88 Minn. 151, 92 N. W. 538.

8. Forrester v. Boston 8: M. Consoi. C. &

S, Min. Co. [Mont.] 74 Pac. 1088.

[N. Y.]
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To findings of fact or conclusions of Zaw.—As a general rule, objections to r

finding of facts or conclusion of law will not be considered on appeal unless excep

tions are taken in the lower court,“ unless the failure to except has been waived 2‘"

and except where the finding or conclusion is a matter of record,11 as is the case where

no evidence is offered and the finding is in effect a repetition of the allegations of

the complaint." Findings of fact will not be reviewed for insufficiency of GVidOIl(".'

to support them, unless excepted to" or unless permitted by statute.“

Time of taking exceptions—Exceptions should be taken at the time of the erro

neous ruling or decision,“5 whether or not a motion for a new trial is necessary to a re

view,“ though a judge sitting as a chancellor may, in his discretion, allow exceptions

to be filed nune pro tune." An exception to an instruction given should be taken

before the jury retires,18 or, by statute, within twenty-four hours next following, if

given in the absence of counsel," though in some jurisdictions it is provided by

statute that exception to the charge may be taken before the verdict is given,"

but not after.21

taken after the retirement of the jury but before verdict.22

Exceptions to court’s refusal to give certain instructions may be

An exception that there

is no evidence on a certain issue must be taken before verdict."

Waiver of right to except—Failure to move for a continuance or postponement

waives the right to except to the granting of permission to amend the complaint.“

§ 8. Form and sufficiency of objection.—Objections should be made openly,

9. Santa Rita L. & M. Co. v. Mercer [Ariz.]

73 Pac. 398; Gilmore v. Harp. 92 Mo. App. 77;

Donellen v. Ketchum. 78 App. Div. [N. Y.]

144: Coiley v. Wood [Tex. Civ. App.] 74 S. W.

602. To findings on which a judgment fol

lows as a matter of law. Reilley v. Anderson.

33 Wash. 58, 73 Pac. 799. That plaintiffs are

not entitled ,to relief. Philips v. Mo [Minn]

97 N. W. 969. An exception to conclusions or

law admits the correctness of facts found.

King v. Morrlstown F. & L. Co.. 31 Ind. App.

476. 68 N. E. 310. Where no exception is tak

en to a referee's finding. it will be assumed

on appeal from a. judgment based thereon

that such finding was accepted as correct.

and that it was the only evidence introduced

to sustain the judgment. Weitnauer v. Welt

nauer, 117 Iowa, 578. 91 N. W. 815.

10. Colley v. Wood [Tex. Civ. App.] 74 S.

W. 602.

11. Conclusions of law. Steele v. Johnson.

96 Mo. App. 147. 69 S. W. 1065. Conclusions

of law based on conclusions of fact incor

pornted into the judgment. Hill v. Combs. 92

Mo. App. 242. A master's conclusions of law

on the facts. Von Platen v. \Vinterbotham.

203 Ill. 198, 67 N. E. 843. To opinions of runs

ter on propoaltlons of law. Williams v. Spit

zer. 203 Ill. 505, 68 N. E. 49.

12. An appeal will not be dismissed for

failure to except where no evidence is taken

in the case. and the findings of fact are in

effect a repetition of the allegations of the

complaint. and no error is based thereon.

Payette v. Ferrier, 31 Wash. 43. 71 Fee. 546.

18. Riddick v, Farmers' Lii'e Ass'n. 132

N. C. 118; Steele v. Johnson. 96 Mo. App. 147,

69 S. W. 1065.

14. The suilleiency of evidence to support

findings of fact may be determined on ap

peal without exrvptlons to such findings; un

der Comp. Laws S. D. 51 5080 and 4756. pro

viding that the verdict of a. jury shall be

deemed to have. been excepted to; and that

"verdict" includes findings of fact of a judge.

Lone Tree Ditch Co. v. Rapid City E. k G. Co.

[8. D.] 93 N. W. 850.

15. Calling attention and taking excep

tions to language of counsel in summing up

[or the first time after instructions is not

sufficient to have such objection considered

on appeal. Cattano v. Metropolitan St. R. Co..

173 N. Y. 565. 68 N. E. 563. Irregularlty in

the form of a. verdict cannot be considered

on appeal as grounds for u. reversal where

not excepted to at the proper time in the

trial court. Atchison. 'l‘. & S. F. R. Co. v.

Phipps [C. C. A.] 125 Fed. 478. Exceptions

not filed when conclusions of law on special

findings of fact are filed. are too late. Chi

cago & S. E. R. Co. v. State, 159 Ind. 287. 64

N. E. 860.

10. Lilly v. Menke, 92 Mo. App. 854.

17. After ten days from a decree nisi.

Hinnershitz v. United Traction Co.. 206 Pa. 91.

18. To instruction allowing interest on

damages. Southern Pac. Co. v. Arnett [C. C.

A.] 126 Fed. 75.

19. Under Sup. Ct. Rule N. Y. 48. excep

tion to instructions given on morning of Fri

day. May 30th. is not properly saved at nenrly

noon of the following Monday. McCoy v.

Jordan. 184 Mass. 575, 69 N. E. 858; Goodrum

v. Grimes [Mass] 69 N. E. 1053.

20. Exception to a. charge may be taken

before verdict given, under Code N. Y. 9 995.

Broadway Trust Co. v. Fry. 40 Misc. [N. Y.]

680.

21. Exceptions to charge three days after

verdict returned are too late. under a. stat

ute allowing such exceptions after jury re

tired and before verdict returned. it prac

ticnbie. Sterrett v. Northport M. k 8. Co.. 80

Vi-‘ash. 164. 70 Fee. 286.

22. Gehl v. Milwaukee 'Produos Co..

Wis. 263, 93 N. W. 26.

28. Hart v. Cannon, 133 N. C. 10.

24. Werner v. Hearst, 76 App. Div. [N. Y.]

375.

116
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that all the parties may hear 3" and the question, to which objection is taken, must

be raised in the lower court in such a way that the appellate court must pass on it

as a question of law." But where the court has entertained the objections and

stated them in the hearing of all the parties, they become a part of the record not

withstanding the impropriety in not making them openly."

An objection must set forth the grounds thereof, and must state specifically

the errors complained of, in order that the court may have an opportunity to correct

them; if it is not specific, it will not be sufficient to have the errors objected to con

sidered on appeal.28 A general objection is insufficient.” The appellate court will

not consider any grounds of objection other than those raised in the lower court.”

Objection to a hypothetical question on the ground that the facts assumed were not

found in the evidence does not raise the objection that the question left out facts

found in the evidence..1 But where the constitutionality of a law is in question.

additional objections thereto to those raised in the lower court may be raised on

appeal," and though objection to a variance between proof and pleading is not made

in the lower court on this precise ground, it may be raised on appeal by an assign

ment of error to a charge directing a verdict for plaintiff."

T0 evidence—An objection to evidence should state the grounds thereof, and

should point out the point relied on for the objection, and a general objection is

insufficient,“ unless the evidence objected to is palpany prejudicial, improper, and

question of variance held too general.

Woodrui'l' v. Butler [Conn.] 55 Atl. 187.

80. McCormick v. Olbinski [Mich.] 92 N.

5- The court may properly disregard ob

jections not so made. Quincy G. a E. Co. v.

Bauman, 104 Ill. App. 600.

28. Ulysses Elgin Butter Co. 17. Hartford

F. Ins. Co., 20 Pa. Super. Ct. 884.

21. Quincy G. 8: E. Co. v. Bauman, 104 Ill.

App. 600.

28. Landt v. McCullough. 103 Ill. App.

668; Oliver v. Wilhite, 201 Ill. 522, 66 N. E.

837; Holdroff v. Remlee, 105 Ill. App. 671.

This rule applies to hypothetical questions

Chicago & E. I. R. Co. v. Wallace. 202 111

129. 66 N. E. 1096. Objection that a hypothet

ical question does not contain all the ele

ments necessary to a proper answer musl

specify the elements omitted. Riverton Coal

Co. v. Shepherd. 207 Ill. 395, 69 N. E. 921.

29. To a question (Oliver v. Columbia, N.

& L. R. Co., 65 S. C. 1) calling for material

evidence, though improper in form (Gerry v.

Seibrecht, 84 N. Y. Supp. 250). To all the

special questions asked by one party, with

out a specific objection to any particular

question, when some of the questions are

proper. Hartman v. Hosmer. 65 Kan. 695, 70

Pac. 598. A general objection to a. particular

question asked a. witness is insufficient to

raise the question of his competency as an

expert, where he had previously testified as

an expert on material matters. Summerlin

v. Carolina & N. W. R. Co.. 133 N. C. 550.

To a. court‘s refusal to allow a. witness to

answer questions on cross-examination, if

there is any tenable objection to the ques

tion. Spohr v. Chicago, 206 Ill. 441, 69 N. E.

515. That the court erred in all respects

to which exceptions were taken. Banister v.

Campbell, 138 Cal. 455, 71 Pac. 504, 703. By

all the defendants to a. judgment roll admis

sible against one of them. Gllfillan v. Shat

tuck [Cal.] 75 Pac. 646. Improper remarks

of counsel in summing up should be objected

to specifically, the objectionable language

pointed out. and the court requested to rule

thereon. Dlmon v. N. Y. Cent. & H. R. R.

Co., 1'13 N. Y. 356, 66 N. E. 1. Objection to

W. 499. On objection that application for in

surance was returned and canceled. an ob

jection that copies of the application were

not attached to the policies will not be con

sidered. Snader v. Bomber-gar, 21 Pa. Super.

Ct. 629. Where only a general objection is

made to the action of the court in permit

ting the jury to take a declaration to the

jury room with them, a specific objection to

one count thereof cannot be made on appeal.

West Chicago St. R. Co. v. Buckley, 200 Ill.

260, 65 N. E. 708. A general objection to

the introduction of commissions, to take

testimony, that they did not comply with

the provisions of the code. is not sufficient

to a. review of whether the issuing of the

commissions was without proper order of

the court or consent to interrogatories at

tached thereto. Smith v. Cowles, 81 App.

Div. [N. Y.] 328. An objection directing at

tention only to the question whether a copy

of a. certificate was properly authenticated

does not raise the question of its compe

tency as evidence. First Nat. Bank v.

Schmitz [Minn] 96 N. W. 677.

31. O'Neill v. Kan. City [Mo.] 77 S. W. 64.

Where the objection to a. hypothetical ques

tion below was on the ground of its insuifl

cient statement of facts to enable the wit

ness to give an intelligent opinion, and

that it was not a proper subject for expert

testimony, it cannot be contended on appeal

that it omitted certain facts that should

have been stated and that it assumed other

facts not proved. N. & M. Friedman Co. v.

Atlas Assur. Co. [Mich.] 94 N. W. 757.

33. Fitch v. Board of Auditors [Mich.] 94

N. W. 952.

33. Testimony in an ejectment suit show

ing defendant‘s holding as several, while

complaint charged it as joint. Townsend v.

Kreigh [Mich.] 94 N. W. 732.

84. General objections to evidence pro
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inadmissible for any purpose or under any circumstances," and no grounds of ob

jection to evidence will be considered on appeal other than those stated in the Oll

jection." Thus it is insufficient to object merely that the evidence is “incompetent.

irrelevant, and immaterial,”" unless the evidence offered is not pertinent to any

issue,“ or is inadmissible for every purpose," or that it is “incompetent,”‘° or “im

material and incompetent,”“ or “irrelevant and incompetent,”" or “immaterial and

irrelevant,”“ or “immaterial,”“ unless the evidence is generally incompetent,“ or

that it is “inadmissible,”‘° or “illegal.”" Nor is it sufficient to object to a'wit

ness merely as incompetent,“ or for the counsel to say “I object.”“

posed. without stating the precise ground of

objections, are vague and nugatory. and are

without weight before an appellate court;

to evidence or competency of witness. Hood

iess v. Jernigan [Fla.] 85 So. 656. To the

ndmission of evidence. Cowan v. Bucksport.

98 Me. 305. An objection to evidence. not

irrelevant or immaterial. as incompetent

should state the precise grounds of the ob

jection. M. Groh‘s Sons v. Groh, 177 N. Y. 8.

68 N. E. 992. Objection to an affidavit as

evidence. as a whole. insufficient where a por

tion of it is admissible. Leath v. Hinson. 117

Ga. 589. An objection to all the evidence ot

a witness is insutficlent where some 02' the

evidence is admissible. Tex. & P. R. Co. v.

Hall. 31 Tex. Civ. App. 464. 72 S. W. 1052.

Technical objections to evidence cannot be

considered on appeal where no specific ob

jections are made below; there being merely

a motion for judgment on the evidence, which

was overruled and no exceptions taken.

Comer v. Statham. 178 Mo. 46. 72 S. W. 1074.

Where a motion for a judgment fails to speci

ty the insufficiency of the plaintiff’s evidence.

the defendant cannot afterwards claim such

insufliciency. People v. Folks. 89 App. Div.

[N. Y.] 171. Objection by counsel for a. co

dei'endant to the production of a note in evi

dence against his client. until the latter's

signature thereto is proven, is not a general

objection and only excludes the note as evi

dence against such co-dei'endant. Horner v.

Plumiey, 97 Md. 271, A general objection to

written statements offered in impeachment

of a witness is insufficient on appeal to

warrant an exclusion of such statements as

mere opinions. Ill. Cent. R. Co. v. Wade, 206

ill. 523, 69 N. E. 565.

85. Hoodiesa v. Jernigan [Fla.] 35 So. 656.

so. Hoodiess v. Jernlgan [Fla.] 35 So. 656;

Cowan v. Bucksport. 98 Me. 305; Nunn v.

Jordan. 31 Wash, 506, 72 Pac. 124. A ground

at objection not made in the motion for a

new trial. San Antonio 8: A. P. R. Co. v.

'i‘higpen [Tex. Civ. App.] 75 S. W. 836. Where

evidence objected to for immateriality is

admissible tor impeachment. its exclusion

cannot be sustained on appeal on the ground

that no basis for impeaching had been laid.

Ilnion Trust Co. v. Leighton. 8!! App. Div.

[N. Y.] 568. Upon an objection below to the

testimony of a handwriting expert. on the

ground that he had not properly qualified,

it cannot be urged on appeal that he was

permitted to state matters as facts instead

at giving his opinion. Englehart v. Richter.

136 Ala. 562. On an objection to the form

of a question complaint cannot be made on

appeal of the substance of the evidence.

Cook v. Btrother. 100 Mo. App. 622. 75 S. W.

175.

87. OfCreightOn v. Modern Woodmen

America. 90 Mo. App. 378; Fox v. Jacob

Dold Packing Co., 96 Mo. App. 173, 70 S. W.

164. To have reviewed an error in overrul

ing the same. Randell v. Chicago, R. I. &

P. R. Co., 102 Mo. App. 342. 76 S. W. 493.

To cover the question whether it was the

best evidence. Banister v. Campbell. 138 Cal.

455. 71 Fee. 504. To cover an objection. be

cause not under seal. as inadmissible to prove

a ratification ot the bond. under seal. Cent.

Lumber Co. v. Kelter. 201 Ill. 503, 66 N. E.

543. To raise the question of admissibility of

expert testimony. Wilson v. Harriette [Colo.]

75 Pac. 395. To notes as evidence; the prooi‘

of their execution cannot be contested on

appeal. Brown v. Schints, 203 11]. 136, 67 N.

E. 767. Objection to a question asked a

physician. that it was immaterial, irrelevant.

and incompetent. does not raise the objection

on appeal that the question was in violation

of Code Civ. Proc. N. Y. 6 834. prohibiting a

physician from disclosing professional infor

mation. Deutschmann v. Third Ave. R. Co..

87 App. Div. [N. Y.] 503.

88- And the objection could not be made

by amendment oi.’ the pleading. Morehouse

v. Morehouse. 140 Cal. 88, 73 Pac. 788.

89. Roche v. Llewellyn Iron Works Co..

140 Cal. 568. 74 Fee. 147.

40. To cover a contention on appeal that

the matter was not a. subject of expert tes

timony. Hamilton v. Mendota C. & M. Co..

120 Iowa. 147. 94 N. W. 282.

41. Citizens' G. d: 0. Min. Co. v. Whipple

[Ind. App.] 69 N. E. 557: Brier v. Davis

[Iowa] 96 N. W. 983.

42. Gayle v. Mo. C. d: F. Co., 177 M0. 427.

76 S. W. 987.

43. An objection to a certificate of judg

ment as not material and relevant, and that

it be excluded because not shown to be

a portion of the files. does not raise the ques

tion as to whether it was the best evidence.

Emrich v. Gilbert Mfg. Co. [Ala.] 35 So. 322.

44. To raise the question of its compe

tency or being prejudicial. Groh's Sons v.

Groh, 80 App. Div. [N. Y.) 85. Objection to

evidence, consisting of a duly verified notice

with proof of service. as immaterial. does

not raise the question whether the notice

served was a copy or the original veriiied

notice. McIntee v. Middletown. 80 App. Div.

[N. Y.] 434. In New York. it is held that

an objection to evidence as immaterial sut‘fi

clently points out the ground for its 02(

ciusion. Groh's Sons v. Groh. 177 N. Y. 8. 68

N. E. 992.

45. Union Trust Co. v. Leighton. 83 App.

Div. [N. Y.] 568.

46. Not stating in what particular it is

inadmissible. Bodie v. Charleston & W. C.

R. Co.. 66 S. C. 802. An objection to evidence

as inadmissible because the matter is not
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Where evidence is once objected to, ruling had, and exception saved, it is not

necessary to repeat the objection to evidence of the same class subsequently offered.“

A motion to dismiss at the close of a case is suilicicnt to raise the question of

the sufiicicncy of evidence to sustain a finding of fact.“

To exclusion of evidence—In order to reserve an available objection to th'

exclusion of evidence, an offer of proof must be made, showing the answer expected '

and the purpose of the testimony sought,“ unless the question very clearly shows

what the answer must be." But the offer must be responsive to the rejected ques

tion.“

An exception to this rule may exist in some cases, particularly in cross-ex

aminations, where the examining counsel may not know what the answer would be

or is exercising a right to test the witness.“ Where the court erroneously excludes

evidence on a vital point, it is not necessary for the party offering it to proceed to

establish other propositions in his case in order to predicate error on such ruling."

§ 9. Sufficiency of exception.-—An exception must be taken to the particular

ruling complained of," must be to matters raised at the trial," and must specify

the grounds of the objection, and point out the particular defects or errors oom

plained of.”

one of custom and use will not cover a con

tention on appeal that it was not the subject

of expert testimony. Hamilton v. liiendota

C. 8: M. Co., 120 Iowa, 147, 94 N. W. 282.

47, 48. Hoodlesa v. Jernlgan [Fla] 35 So.

656.

49. "I object"—to the admission of cer

tain evidence. no grounds being stated. Ful

lerton v. Carpenter. 97 Mo. App. 197, 71 S. W.

98.

50. Vollkommer v. Cody. 85 App. Div. [N.

Y.] 57. Where incompetent evidence of a

certain line was continuously objected to

throughout the trial. and at intervals mo

tions were made to strike it out, reiterated

before the case was submitted to the jury.

the objector is not required to renew his ob

jection when finally, some of the incompetent

evidence. highly prejudicial. is brought out.

\\'inans v. Demarest, 84 N. Y. Supp. 504.

51. Lee v. Callahan, 84 N. Y. Supp. 167.

52. Griffin v. Henderson, 117 Ga. 382: Co:

v. Cohn. 29 ind. App. 559. 64 N. E. 889; Smith

v. Tate, 30 Ind. App. 367, 66 N. E. 88; Wil

liams v. Chapman, 160 Ind. 130, 66 N. E. 460;

Moser v. South Covington & C. St. R. Co.. 25

Ky. L. R. 154. 74 S. W. 1090: Phipps v. Bacon.

183 Mass. 5, 66 N. E. 414; State v. Murphy, 90

Mo. App. 548; Tague v. John Caplice Co., 28

Mont. 51, '72 Pac. 297; Boughn v. Security

State Bank [Neb.] 95 N. W. 680; McKinstry

v. Collins [Vt.] 55 Atl. 985; Thomas v. Wheel

ing Electrical Co. [W. Va.] 46 S. E. 217. But

a defendant is not required to offer to prove

a breach of warranty and damages there

from, in order to obtain a reversal on ap

peal. where his evidence of the warranty

was erroneously excluded on the ground that

the answer did not sufficiently present the

issue. Maugh v. Hornbeck, 98 Mo. App. 389.

72 S, W. 153.

53. Thomas v. Wheeling Elec. Co. [W. Va.]

46 S. E. 217.

54. Westervelt v. National Mfg. Co. [Ind.

App.] 69 N. E. 169.

55. Griffin v. Henderson, 117 Ga. 382.

56. Gartner v. Chicago, R. I. d: P. R. Co.

[Neb.] 98 N. W. 1052.

A general exception is insufficient," except where it is to but one con

57. "To which ruling" is not sufficient.

Noonan v. Bell. 159 Ind. 329. 64 N. E. 909.

58. An exception on an issue not raised by

the pleadings. nor referred to by the court

in his charge. is not reviewable. Carter 8:

Co. v. Kaufman [S. C.] 45 S. E. 1017.

59. Objectionable questions and answers.

Louisville & C. Packet 00. v. Bottorff, 25 Ky.

L. R. 1324. 77 8. W'. 920. To the form of evi—

dence. Leavitt v. New-England Tel. & '1‘. C0.

[N. H.] 56 Atl. 462. To a master's report.

Holdroff v. Remlee. 105 Ill. App. 671. To a

verdict or decision for insufficiency of evi

dence must specify wherein the evidence is

insufficient [Code Civ. Proc. Mont. I 1152].

Robertson v. Longley. 28 Mont. 128, 72 Pac.

423. Exception to an award of damages in

condemnation proceedings held autiicient to

withstand a demurrer for want of facts. Chl

cago. I. & E. R. Co. v. Wyeor Land Co. [Ind.]

69 N. E. 548. A ruling denying a motion to

dismiss on the ground that aufliclent facts

had not been shown to sustain the complaint.

is suflicient to raise a question of the neces

sity of notice required by Laws 1902, p. 1748.

c. 600. Johnson v. Roach. 83 App. Div. [N.

Y.] 851. To a question asked a witness not

showing the answer given and that it was

unfavorable to the party excepting. Rio

Grande Western R. Co. v. Utah Nursery Co.,

25 Utah, 187, 70 Pac. 859. Not setting out the

point of law involved, and wherein the lower

court erred. but simply referring to certain

articles of the complaint, is insufficient. El

kins v. S. C. & q. R. Co., 64 S. C. 553. An

exception to the entry of a. judgment is not

sufficient for a review of the lower court‘s

action in disregarding one of the special

findings of the jury. Baker v. Butte City

Water Co.. 28 Mont. 222, 72 Pac. 617. Where

plaintiff and defendant move for a directed

verdict. and the defendant excepts merely to

the direction, without asking to go to the

jury, he cannot on appeal claim that the evi

dence presented a jury question on a certain

issue. Dearman v. Marshall, 84 N. Y. Supp.

705.

00. Scott v. Seaboard A. L. R. Co., 118 S.
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clusion of law and that is erroneous." An exception to one ruling does not raise a

question as to another,"2 nor can there be considered, on approved grounds or ob

jections other than those urged in the exceptions, or included in those urged."

But an exception need not point out the grounds of the objection, where they are a

matter of argument.“

the evidence.“

In order to reserve an exception to the exclusion of evidence an

must be made at the time the question is asked,“

review."

Exceptions to charges in a receiver’s report must contain all

ofier of proof

otherwise no question is saved for

In some jurisdictions the necessity and manner of taking and filing an excep

tion is prescribed by statute.” Under statute, exceptions may be taken by stating

to the court when a decision is signed that the party excepts, or by filing like written

except-ions within the prescribed time.“

To instructiona—An exception to an

O. 463. To a. verdict. Libby v. Hutchinson

[N. H.] 55 Atl. 547. That court erred in not

allowing plaintiff to rebut the presumption

of the statute. and other testimony. Hill v.

Southern Ry. [8. C.] 46 S. E. 486. That the

court erred in not holding acts of General

Assembly passed prior to 1880, in reference

to perpetuity of homesteads. Sloan v. Hun

ter, 65 S. C. 235. To several separately stat

ed and numbered findings of facts. Peters V.

Lewis, 33 Wash. 617, 74 Fee. 815. To findings

of fact is insufi‘icient to a review or the com

petency or sufficiency of evidence. Davies

v. Chendle. 81 Wash. 168. 71 Pac. 728. To

the overruling of a demurrer to a complaint

having several paragraphs. to question the

ruling on each paragraph severally. South

ern lnd. R. Co. v. Harrell. 151 Ind. 589, 68 N.

E. 262. To the decision of the trial judge.

and to each and every part thereof, without

any specific exception to any finding or con

clusion. to have a question of law considered

on appeal. Colby v. Day. 177 N. Y. 548, 69

N. E. 367. A joint exception to the overruling

of a demurrer in severalty for defendants,

does not raise a question as to the sufficiency

of the complaint on the appeal of one de

fendant. Home Elec. L. & P. Co. v. Collins.

31 Ind. Ann. 493. 66 N. E. 780. A joint ex

ception to a. ruling sustaining a demurrer to

a number of paragraphs of an answer does

not raise a question on appeal to part of

such paragraphs if some of them are insufii

oient. Spriggs v. State. 161 Ind. 225. 66 N. E.

693. I

61. Eckerson v. New York. 80 App. Div.

[N. Y.] 12,

63. Cady v. Cady [Minn.] 97 N. W. 580.

Exception to a court’s refusal to give re

quested instructions does not raise the ques

tion of the court's error in giving other in

structions. Fitzpatrick v. Graham [C. C. A.]

122 Fed. 401.

63. (‘owan v. Bucksport. 98 Me. 305; Hill

v. Southern R. [8. C.] 46 S. E. 486. Objec-_

tions to the confirmation of a judicial sale

not urged in exceptions to report of sale.

\Vigginton v. Nehan [Ky.] 76 8. W. 196. Ob

iection not made in exceptions to a referee's

report cannot be considered on appeal from

a. judgment rendered on such report. Tufts

v. liatshaw. 172 M0. 859, 72 S. W. 679. The

action of a court in appointing a receiver not

raised by the exveptions to the receiver's

report. Chicago Horseshoe Co. v. Gostlin. 80

instruction given should specifically point

Ind. App. 504. 66 N. E. 514. Objection to a

written notice of an injury received on a

highway (under Rev. St. 1883, c. 18, Q 53)

offered in evidence as insufiicient in con

tents. can be considered on this ground only

on the hearing of exception. Cowan v.

Bucksport. 98 Me. 805. Where exception to

records offered in evidence is not on the

ground that only certified copies are compe~

tent. such objection cannot be reviewed on

appeal. Wagner v. Mnhrt. 32 Wash. 542, 73

Fee. 675. An objection that plaintiff was

not entitled to benefit of an ordinance of a

city of a sister state cannot be set up on

appeal under an exception to the sufiieiency

of the complaint. Baltimore & O. R. Co. v.

Ryan. 31 Ind. App. 597. 68 N. E. 923. Ex

cepting to the overruling of a motion to

strike out a party’s interplea saves an objec

tion to a ruling making him a party. Thomp

son v. Morgan [Ind. T.] 69 S. W. 920.

64. To the giving of a particular instruc

tion. Denver & R. G. R. Co. v. Young. 30

Colo. 849. 70 Pac. 688.

65. Chicago Horseshoe Co. v, Gostlin, 30

Ind. App. 504. 66 N. E. 514.

86. Farmers' M. F. Ins. Co. v. Yetter. 30

Ind. App. 187, 65 N. E. 762; Callaway v. Wll~

son. 141 Cal. 421. 74 Pac. 1036. It mut pre

cede the exception to the court's decision.

Standish v. Bridgewater. 159 Ind. 386, 65 N.

E. 189. Where the introduction of evidence

is permitted after it had been excluded. the

party offering it should introduce it instead

of refusing and relying in his appeal on his

exception to the exclusion. Strohmeyer v.

“'ing [Tex. Civ. App.] 77 S. W. 977.

67. Though thereafter when no question

to the witness is pending, an offer of proof is

made and exception to its rejection taken.

Farmers’ M. F. Ins. Co. v. Yetter. 30 Ind. App.

187. 65 N. E. 762.

08. Rev. St. Wis. 1898, Q 2872. In re Mc

Mahon's Estate. 117 Wis. 463. 94 N. W. 351.

2 Ball. Ann. Codes & St. Wash. 9 5052. Da

vies v. Cheadle, 31 Wash. 188. 71 Fee. 728.

Code Civ. Proc. Mont. 5 1114. providing for

exceptions to defects in findings. applies only

for deficiencies or omissions from the findings

and not for matters contained therein. Cob

ban v. Hecklen. 27 Mont. 245, 70 Fee. 805.

09. 2 Ball. Ann. Codes & Bt. Wash. 5 5052.

Reilley v. Anderson. 33 Wash. 58. 73 Pac.

799.
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out the grounds of exception or defects therein ;'° if the exception is too general to

call the trial court’s attention to the specific defects, it will be insufficient to have

such defects reviewed on appeal, unless the court allows the exception." Only so

much of a charge or such defects as are pointed out in the exception will be con

sidered on appeal." An exception to the charge or instruction, containing different

and independent propositions, as a whole, or to each and all of the paragraphs

thereof, is too general, and insufficient," unless the whole charge was erroneous."

70. Ulrich v. McConnughey [Neb.] 86 N.

W. 645; Palmquist v. Mine & Smelter Supply

Co.. 25 Utah. 257, 70 Pac. 994. Not specifying

the grounds of objection. Joines v. Johnson.

133 N. C. 487. Not specifying wherein it was

erroneous. Gaiiman v. Union Hardwood Mfg.

Co.. 65 S. C. 192; Carter & Co. v. Kaufman

[S. C.] 45 S. E. 1017. Referring merely to the

number of each paragraph, without specify

ing the objectionable part. is insufficient for

a review of any part of the instruction.

Palmquist v. Mine 6: Smelter Supply Co.. 25

Utah. 257. 70 Pac. 994. An exception to an

instruction, giving its number. is sufficient

where the instructions are written and sep

arately paragraphed and numbered. Big

Hatchet Consol. Min. Co. v. Colvin [Coio.

App.] 75 Pac. 605. An exception to a modifica

tion of a requested charge. failing to show the

particulars in which the modification was er

roneous. Thompson v. Family Protective

Union. 66 8. C. 459. Where the court refuses

to allow exceptions to his instructions unless

the defects are pointed out. and requests the

counsel to point out such defects. which they

fail to do, the law given in such instructions

cannot be reviewed on appeal. Henderson v.

Raymond Syndicate. 183 Mass. 448, 67 N. E.

427. Exception to the language of the court

with regard to the degree of care imposed

on the boy. in action for the negligent kill

ing of a. boy of tender years. sufficiently

shows an error in a charge stating the de

gree of care required of him. McDonald v.

Metropolitan St. R. Co.. 75 App. Div. [N. Y.]

559. An exception to an instruction attribut

ing language to the court not contained in

the instruction. is bad. Exceptions to char

zes given and as modified by the court can

not be considered. where no statement is

made in the bill showing that the court

modified such instructions. Anderson v. Har

per. 30 Wash. 378. 70 Pac. 965; Grand Lodge.

.\. O. U. W., v. Bunkers, 23 Ohio Circ. R. 487.

71. Where the court gives counsel permis

sion to take exceptions to instructions after

the jury retires. and after they retire the

defendant's counsel requests the court to al

low him “an exception. in due form. to each

request which is refused. and to each request

which is modified." to which the court re

sponded "yes." an exception to the modifica

tion of a certain requested instruction is suf

ficient. though general in form. McKinley v.

Metropolitan St. R. Co.. 77 App. Div. [N. Y.]

256.

72. Robbins v. Stoughton Mills. 183 Mass.

86, 66 N. E. 417. Exception to part of a

charge particularly setting out the language

complained of is sufficient to challenge that

part of the charge of which complaint is

made. Scott v. Astoria R. (30., 43 Or. 26, 72

Pac. 594. Exception to a charge as given, in

an action by a brakeman for injuries caused

by a switch lantern being too close to the

track. is insufficient to cover an objection

that the court omitted to call attention to

all the facts showing the defendant's negli

gence as to the situation of the switch. Mo

risette v. Canadian Pac. R. Co. [Vt.] 56 At].

1102. Exception generally to an instruction

permitting an award of damages for future

pain. mental and physical. on the ground

that there is no proof warranting damages

for future pain. does not present the question

of the correctness of the instruction so far

as it allows damages for future mental pain.

Copeland v. Metropolitan St. R. Co.. 78 App.

Div. [N. Y.] 418. Error in instructions as to

allowance of interest on damages is waived

unless specifically excepted to. before the

jury retires. A general exception to the

measure of damages is not sufficient. South

ern Pac. Co. v. Arnett [C. C. A.] 126 Fed. 75.

78. Lord v. Guyot, 30 Colo. 222. 70 Fee.

683; Hayden v. Fair Haven & W. R. Co.

[Conn.] 56 Atl. 613; Lutz v. Anchor Fire Ins.

Co.. 120 Iowa, 136. 94 N. W. 274; D'Arcy v.

Mooshkin. 183 Mass. 882. 67 N. E. 339:

Mathews v. Daly West Min. Co. [Utah] 75

Pac. 722. Where it does not appear that ev

ery instruction given was objectionable and

every instruction refused sound. York v.

Nash. 42 Or. 321. 71 Pac. 59. To raise the

objection on appeal that the court should

have singled out a particular issue. and in

structed otherwise as to that. Butte & B.

Consol. Min. Co. v. Mont. Ore Purchasing

Co. [C. C. A.] 121 Fed. 524. Exception to

the giving of each and every instruction is

not suflicient for‘ review of error in an

instruction containing more than one in

dependent proposition, one of which is cor

rect. City of Pueblo v. Timbers [Colo.] 72

Pac. 1059. Instructions challenged jointly

in a motion for a new trial are not review

able if some of them were good. Young v.

Montgomery. 161 Ind. 68. 67 N. E. 684. A

party filing a general exception to a charge

as a whole. without asking a specific charge.

is bound by the whole charge and cannot

thereafter complain of a specific part. City

of Toledo v. Radbone, 23 Ohio Circ. R. 268.

It is not a compliance with Code N. C. Q 550

(requiring each exception to a charge to be

stated separately in articles numbered. and

no exception should contain more than one

proposition of law). to divide the charge

into four sections. each containing many

propositions and divers paragraphs. and to

except seriatim to each of these four sub

sections to the charge. Gwaltney v. Provi

dent S. L. Assur. Soc.. 132 N. C. 925.

74. An objection and exception to the

giving of an instruction as a. whole is suf

ficient where any error in it. in view of its

phraseoiogy. will render it erroneous as

a whole. Denver & R. G. R. Co. v. Young.

30 Colo. 349, 70 Pac. 688; Mathews v. Daly

West Min. Co. [Utah] 75 Pac. 722.
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In some jurisdictions a general exception to the charge of the court is permitted;

but such exception covers only errors in the charge as given and not omissions or

failure to give further proper instructions."

An exception to the refusal of a requested instruction must specify the par

ticular points which the court erred in refusing to charge ;" a general exception as

a whole to a refusal to charge several propositions .or to give several instructions is

insufficient if any of the propositions or instructions were bad."

To judgment—An exception to a judgment or decree should be sufficiently spe

cific to point out the alleged defects complained of ; a mere general exemption is in

sufficient." An objection thereto should be made pointing out the specific defects,

accompanied by a motion to modify, and an exception saved on the ruling thereon ;"

objections and exceptions not so taken will not be considered on appeal.“0 An ex

ception to a judgment is sufficient to preserve the question whether the declaration

states a sufficient cause of action to sustain the judgment.“

§ 10. Waiver of objections and exceptions taken.—A party may waive his ob

jcctions or exceptions taken by some action on his part indicating an intention to

do so.82 This may be shown by a subsequent stipulation ;” by a subsequent plead

ing over in compliance with the ruling ;'“ by his subsequently introducing evidence

on his own behalf ;“ by asking an instruction on the point objected or excepted

75. Under Rev. St. Oh'io. i 6298. Columbus

R. Co. v. Ritter, 67 Ohio St. 63. 65 N. E. 613.

78. Arnold v. Producers‘ Fruit Co., 141

Cal. 738. 75 Pac. 326. Exception "to each of

your honor's refusals to charge my several

requests" is not sufficiently specific and

definite. Benedict v. Deshel, 77 App. Div.

[N. Y.] 276, 12 Ann. Gas. 240. Exception to

the refusal of a requested instruction is suf

ficient to raise a. question on appeal to the

propriety of that portion of the general

charge affirming the contrary of such re

quest. Conn. M. L. Ins. Co. v. Hillmon, 188

L'. S. 1131. 47 Law. Ed. 448.

77. “’hcre some of the charges are super

fluous. Hodge v. Chicago & A. R. 'Co. [C.

C. A.] 121 Fed. 48; H. D. Williams Cooper

age Co. v. Scoficld [C. C. A.] 126 Fed. 916;

Rastetter v. Reynolds, 160 Ind. 133. 66 N.

E. 612. Unless all of them should have

been given. Rarden v. Cunningham, 186 Ala.

263.

78. Kelley v. Houts. 80 Ind. App. 474. 66

N. E. 408. That court erred in rendering

said judgment is insufficient. City of Wil

mington v. McDonald. 133 N. C. 548.

70. Duzan v. Myers. 80 Ind. App. 227, 65

.\'. E. 1046; Smith v. Tate. 30 Ind. App. 367.

66 N. E. 88; Kelley v. Houts, 30 Ind. App.

471. 66 N. E. 408.

80. On a general exception to the entry

of a. judgment following a second verdict.

inconsistent with the first. the court‘s direct

ing the jury to retire a second time after a

verdict cannot be considered on appeal

where it was not objected to at the time.

Nichols & Shepard Co. v. Russell [Iowa] 91

N. W. 913.

81. In an action tried by the court with

out a jury. City of Alton v. Foster. 207 111.

150. 69 N. E. 783.

N2. Where an objection to a complaint

that another action is pending for the same

cause is taken by answer, it is waived by

the defendant‘s motion striking it out dur

ing the trial under Code Civ. Proc. 8. C. j

168. Kiddeil v. Bristow [8. Cl 45 S. E. 174.

(Injection by plaintiff to papers in an ac

counting, by an administrator in a surro

gate's court, is waived by the account being

treated at the trial as it originally offered

and plaintiff permitted to question the same.

Magee v. Magee, 80 App. Div. [N. Y.] 637.

An order for a. severance of parties over the

objection of one defendant. reciting that

on the consent of the parties the issues be

tween plaintifl and the defendants are to

be tried by a certain judge, does not show

a waiver of the objecting defendant’s ob

iection to the severance. Reed v. Provident

S. L. Assur. Soc.. 79 App. Div. [N. Y.] 163.

Obtaining leave to amend. but not using the

privilege, does not preclude one from re-re

viewing a judgment of dismissal of the com

plaint on the merits. where a formal excep

tion to the order directing a dismissal had

been taken. Schulsinger v. Blau. 84 App.

Div. [N. Y.] 390. “'here the issue as to a

nonsuit, on appeal. is on the merits. an ob

jection to the motion for the nonsuit as in

sufficient for not specifying the ground on

which it was based. will not be considered on

a rehearing. Herring-Marvin Co. v. Smith.

43 Or. 315. 72 Pac. 704, 78 Pac. 340.

83. Stipulating that a second trial before

another judge shall be on the evidence sub

mitted in the former trial alone, waives any

objections to the admission or exclusion of

such evidence. Chapin v. Du Shane [Ind.

App.] 69 N. E. 174. That an action is prema

turely brought is waived by a stipulation to

refer the issues. Lake v. Anderson. 76 App.

Div. [N. Y.] 189. That a complaint does not

state a. cause of action is waived by a stipu

lation for reference referring specific issues

different from those formed by the pleadings;

and judgment rendered on issues referred.

id.

81. Error in a ruling, duly excepted to.

requiring a party to make more specific ai

logations in his pleading. is waived by a

subsequent pleading over in compliance with

such ruling. Hunn v. Ashton, 121 Iowa. 265.

96 N. W. 745.

85. Exception to the rejection of a. prayer

questioning the sufficiency of opponent's evi
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to;'° by failing to object to a final ruling on the point objected to ;" by failing to

renew his objection or exception, if overruled, at the close of the case;" by not

pressing the matter further upon an opportunity given to do so." Exception to

an order overruling a motion to dismiss is waived by a failure to renew the motion

at the close of the evidence,‘° or to request a verdict to be directed in the objector’s

favor,“1 or to except to the charge." But a party’s exception to the erroneous

exclusion of his evidence is not waived by his admission that his evidence is not the

best evidence." Failure to demur to an answer alleging an oral contract con

tradicting a written one does not waive plaintiff’s objection to evidence to prove such

allegation, because it tended to contradict the written contract.“ An exception to

a ruling is not waived by a failure to take another exception to a subsequent like

ruling on the same point.“ Where there are various and independent parties to the

litigation and one files exceptions, the others have no vested interest therein,“ the

exception may be withdrawn and the other parties cannot complain of the dis

dence. Consoi. Gas Co. v. Getty. 96 Md. 683.

Exceptions by defendant to ruling of court

at close of plaintiff's testimony. Medairy v.

McAllister, 97 Md. 488. Exception to an or

der overruling a motion for e. nonsuit. Ful

kerson v. Chisna Min. & Imp. Co. [C. C. A.]

122 Fed. 782. Where, upon denial of a mo

tion for a nonsuit, defendant exeepts. but

puts in his evidence, and upon another de

nial and exception, cross-examines the wit

nesses of his co-defendant, such denial is

waived if the evidence at the close of the

case presents a. question for the jury. Bopp

v. N. Y. Elec, Vehicle Transp. Co., 177 N. Y.

33, 69 N. E. 122. Exception to refusal of

nonsuit at close of plaintiff‘s evidence. Rat

liff v. Ratliff, 131 N. C. 425. Introducing in

evidence the whole of a. paragraph of an

answer waives an exception to a refusal

to allow a part only of it to be introduced.

Cheek v, Oak Grove Lumber Co. [N. C.] 46

S. E. 488. A defendant waives a. prayer for

the direction of a verdict at the close of

plaintiff's case. so as to preclude an appeal

thereon by reviewing evidence in his own

behalf. Western Md. R. Co. v. State, 95 Md.

53?. Objection to evidence is waived by

the objector introducing the same character

of evidence himself. Ruth v. St. Louis Tran

sit Co., 98 Mo. App. 1, 71 S. W. 1055. Oh

jection to admission of testimony overruled

is waived by subsequent admission of similar

testimony without objection. D. M. Osborne

& Co. v. Gatewood ['l‘ex. Civ. App.] 74 S. W.

72.

88. Defendant's asking an instruction, in

an action for forcible entry and detainer,

that “it is conceded that the plaintiff was

forcibly removed ' ° ' and is entitled to

recover possession," abandons a defense jus

tifying the trespass, and waives an exception

taken to the exclusion of evidence on such

defense. Stephens v. Quigley [C. C. A.] 126

Fed. 148. Objection to the introduction of

a contract in evidence is waived by a subse

quent request for and obtaining an instruc

tion that while duly admitted suoh contract

was admissible only to show the contract be

tween plaintiff and defendant; and such ob

jection cannot again be raised by the ob

jector in his motion for a new trial. Reed

v. Kibier, 91 Mo. App. 361. But an excep

tion to a refusal of a demurrer to evidence

is not waived by the asking of instructions

as to questions of fact. Palmer v. Kiniock

Tel. Co.. 91 Mo. App. 106.

2 Curr. Law—102.

87. Exceptions to an overruling of objec

tions to an answer are waived by a failure

to object to the court's final ruling that

the answer was received only as one of

the pleadings of the case. Groh‘s Sons v.

Groh, 80 App. Div. [N. Y.] 86.

88. Defendant's offering evidence in his

own behalf after his motion for a peremptory

instruction is overruled waives such instruc

tion, and if his motion is not renewed at

the close of the evidence. the question of

the sufficiency of the evidence to sustain

the verdict is not preserved for review as a

question of law. Anthony Ittner Brick Co.

v. Ashby, 198 111. 662, 64 N. E. 1109. Where,

after excepting to a. ruling of the court in

refusing to give an instruction taking the

case from the jury at the close of the plain

tli'f's testimony, the defendant proceeds with

the case, and does not renew his motion in

writing at the close of the evidence, it can

not be argued as a matter of law on appeal

that the evidence did not tend to prove the

piaintiif's case. Pittsburg. C.. C. & St. L. R.

Co. v. Hewitt, 202 Ill. 28, 66 N. E. 829. Fail

ure to renew a motion to dismiss, made at the

opening of the case, at the close of the plain

tiff's case or at the close of all the evidence,

waives the objection, so' far as the court

Would be authorized. if the evidence 'war

ranted a. judgment, to amend the complaint

to conform thereto. Johnson v. Albany, 86

App. Div. [N. Y.] 567.

Si). Exception to the court's ruling in sus

taining an objection to a. question is waived

by not pressing the matter further upon the

court's giving the party an opportunity to

question along the same line. “’ynn v. Fol

l'ovvill, 98 Mo. App. 463, 72 S. W. 140.

90, 01, 92. Faulkner v. Cornell, 80 App.

Div. [N_ Y.] 161.

03. As witnesses whose testimony would

be of higher value than the documentary

evidence he was offering. Seidenspinner v.

Metropolitan L. Ins. Co., 175 N. Y. 96, 67

N. E. 123.

94. Ruckmrm v. Imbler Lumber Co., 42 Or.

231. 70 Pac. 811.

95. In an action of account stated, de

fendant’s exceptions to rulings excluding

relevant evidence raise the question of its

admissibility, though no further exception

is taken at the close of his testimony to a

refusal of the court to permit him to go into

the account. Baker v. Grimn, 86 N. Y. Supp.

579.
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missal," nor can they use the original exceptions as a basis for the assignment of

error in the appellate court."

BCIBE FACIASJ

A scire facias is a writ founded on some matter of record and can be brought

only in a court of law.2 As a general rule the writ must issue from the court

where the judgment was rendered, but in some instances this rule has been

changed by statute,‘ and where the venue of a prosecution is changed, the court

to which the cause was removed has jurisdiction to issue the writ on judgment of

forfeiture there entered.‘ A writ of scire facias is not defective for failure to

contain a prayer for judgment,“ nor are clerical errors ground for reversal,“ but

the papers must be properly indorscd,’ and the judgment nisi introduced in evi

dence.8

The service and return of the writ are governed by local statutes which must

be strictly complied with.‘ Such statutes receive a fair interpretation.” The

mere issue of the writ to revive a judgment on the last day of the five years for

which the judgment had been previously revived will continue the lieu of the

judgment.“ The recognizance of record and judgment of forfeiture are com

petent and sufficient evidence, under appropriate averments in scire facias, to

authorize judgment of execution according to form, force, and effect of the

recognizance."

SEARCH AND SEIZURE."

Q I. What II III Unreasonable Search and § 2. Procedure for Issuance IIIII Execu

Scllure (1618).

§1.
made without authority of law is unreasonable.“

.8, M, 98. Weed v. Gainesville. .1. & S. R.

Co. [Ga.] 46 S. E. 885.

1. See. also. Bail

ings, l (‘urn Law, p.

Law, p. 681.

3. A statute in Illinois held not to change

the procedure on scire facins from that in

force prior to its enactment. Burrall v.

People. 103 Ill. App. 81.

8. The supreme court of the District of

Columbia. has jurisdiction to issue a writ

of scire faclas to revive a. judgment of a

justice of the peace that has been filed and

regularly docketed. Section 1022. Revised

Statutes of the United States. relating to

the District of Columbia. Green v. Mann, 19

App. D. C. 243.

4. State v. Baughman [Mo. App.] 74 S.

W. 433.

in Criminal Proceed

284; Judgment, 2 Curr.

5. On a forfeited recognizance. State v.

Ballghmnn [Mo. App.] 74 S. \V. 433.

0. A scire facias dated May 6. recited

that indictment was returned May 12. The

court record recites that scire fncins was

issued July 6. Burrnll v. People. 103 Ill.

App. 81.

7. A scire facias case on is forfeited bail

bond was dismissed because the bond was

not signed. the only signature being on the

lflidavit referring to their signatures on

the bond, Nelson v. State [Tex. Cr. App.]

18 8. W. 898.

8- A scire facias cnse on n forfeited bond

was reversed because the statement of facts

tion of Search Warrants (1010\

What is an unreasonable search and seizure—A search and seizure

The search of a residence with—

failed to show that Judgment nisi was intro

duced in evidence. Nelson v. State ['l‘ex. Cr.

App.] 73 S. W. 398.

0. A statute provided that the writ should

he served on a mechanic's lien on the de

fendant personally and a copy left in the

building. The return of the sheriff shows

only service. Carswell v. Pqtzowslzi. 3 Pen.

[Del.] 593.

10. A statute providing for service on

certain agents of a corporation in the ab

sence of other designated representatives

means absence from the county where the

suit was instituted and not absence from the

state. Fla. Cent. & P. R. Co. v. Lufi‘man

[FlaJ 33 So. 710. In Missouri returns of

“not. found" to two successive writs is sulfi

cient service as against the persons as to

whom the returns were made. State v. Abel,

l70 Mo. 59, 70 S. W. 487.

11. This is so although an agreement to

revive the Judgment is subsequently filed

containing no reference to the scire facias.

In re Campbell's Estate. 22 Pa. Super. Ct.

432.

- 12. Forfeited bail bond.

pie. 103 ill. App. 81.

13. See. also, Betting and Gaming. 1 Curr.

Law, p. 340. and Intoxicating Liquors. I

Curr. Law, p. 554.

14. Search and seizure of salt used In de

stroying ice to be used as evidence State v.

Sheridan, 121 Iowa, 166, 98 N. W. 730.

Burrall v. Peo
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out a warrant is unreasonable," unless the owner consents thereto," but a search

may be made without a warrant, if authorized by statute." Statutes in the sev

eral states providing for search and seizure of things unlawfully kept have gen

erally been held constitutional." The compulsory production of documentary

evidence provided for in the act creating the Interstate Commerce Commission, and

amendments thereto, is not an unreasonable search and seizure."

§ 2. Procedure for issuance and ezecuiion of search warrants—Provisions

of a statute authorizing issuance of a search warrant must be complied with.”

A premature seizure is unlawful.21

A warrant of arrest and a search warrant may be in the same instrument.”

Statutes in some states require a search warrant to be executed during the day

time." A search warrant unlawfully issued may be resisted,“ and property im

properly taken may be replevied.”

SEDUCTION.

uml Element. of the Tort I8. The Crime (1620).

I 4. Indictment uud Prosecution (1631).

‘1. Nature

(10l9).

i 2. Civil Remedies and Procedure (1619).

§ 1. Nature and elements of the tort—It is an essential element of a cause

of action of this character that the female seduced was chaste at the time of the

alleged seduction.“ The one seduced cannot maintain an action-for seduction,

that right belonging to the person standing to her in the relation of master.”

Though the father’s action is founded on the fiction of loss of services, his right

is not dependent on his showing an actual loss of services, and he can recover,

though no loss is shown.”

§ 2. Civil remedies and procedure—It being an essential element of a cause

of action of this character that the plaintiilI was chaste at the time of the alleged

seduction, an allegation to that effect is essential to a good complaint,“ but plain

lng the nuisance. J. D. Iler Brew. Co. v.

Campbell. 66 Kan. 361. 71 P30. 825,

15. For stolen chickens. to be used as evi

dence. McClurg v. Brenton [Iowa] 98 N. W.

22.881.

10. Question for the jury whether the

OWner consented to the search. McClurg v.

Brenton [Iowa] 98 N. W. 881.

17. In Colorado, a policeman who has re

ceived information that a person is carrying

concealed weapons is justified in searching

such person without a warrant. Keady v.

People [Colo.] 74 Pac. 892,

18. A Minuenotu law prohibiting the keep

ing of blind pigs and authorizing the issu

ance of search warrants to search particular

ly described places. and seize all intoxicating

liquors and fixtures there found is not un

constitutional, as being unreasonable. State

v. Stoffcls. 89 Minn. 205. 94 N. W. 675.

19. 24 Stat. c. 104. and 27 Stat. c. 83. ex

pressly extends immunity from presecution

or forfeiture of estate. Interstate Commerce

Commission V. Baird, 24 Sup. Ct. 563, 48 Law.

Ed. .

20. A statute provided that search war

rant would be issued on athdavit. “stating

and showing." An affidavit made on “infor

mation and belief" is not sufficient. State v.

MeGnhey (N. D.] 91 N. W. 865. It being

mere hearsay. State v. Patterson [N. D.] 99

N. W. 67.

21. The seizure of bar fixtures and re

irig'ernlorn used in maintaining a blind pig

was lln:\lrlliflri'l.(‘rl until after judgment abat

Search and seizure of intoxicating liq

uor unlawfully kept and punishment of the

offender. State v. Btoffels. 89 Minn. 205, 94

N. W. 675.

23. In Delaware, search warrants cannot

be executed in the nighttime. "Nighttime"

means that period during which the sun is

below the horizon. and the period preceding

its rising and following its setting when by

its light a man's face may be distinguished.

Petit v. Colmary [Del.] 55 At]. 344.

24. Issued by court on insufficient aili

davit. State v. McGahey [N. D.] 97 N. W.

865. One may resist a search warrant of

which he has no notice or knowledge at the

time. Id.

25. In South Carolina, claim and delivery

may be maintained against a. constable who

has wrongfully seized intoxicating liquor.

Moore v. Ewbanks. 66 S. C. 374.

20. Swot! v. Gray. 141 Cal. 83, 74 Pac. 551;

Lampman v. Bruning, 120 Iowa. 167, 94 N. W.

562.

27. Larocque v. Conheim. 42 Misc. [N. Y.]

613. Consequently the right of action does

not survive the death of the one seduced.

Id.

28. Snider v. Newell, 132 N. C. 614.

20. Allegations held sufficient. Swett v.

Gray. 141 Cal. 83. 74 Pac. 651. An averment

that plaintiff "on or about" a certain day,
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tifi need not allege willingness or ability to marry defendant.” In a declaration

by a father, a loss of services by reason of the seduction is always alleged to satisfy

the fiction of the law basing the parent’s right of recovery thereon, but no loss

in fact need be proved, and evidence that no loss in fact occurred will not be

received.u

A demurrer to plaintiff’s evidence presents the question whether the evidence

is sufficient to base a finding of such loss of services as is necessary to maintain

the action."

Sufficiency of evidence."—A verdict based upon evidence that the plaintiff’s

daughter through hypnotic influence had no knowledge of defendant’s acts and

became conscious of them only on being again hypnotized after the birth of her

child will not be sustained."

Damages.-—While the right of action by a parent for the seduction of his

daughter nominally rests upon the fiction of loss of services, the damages are in

no wise limited by the amount of such loss, nor by the amount of the parent’s loss

through the wrong to himself, but such damages are recoverable as the plaintiff

has stistained through the wrong done her." And where plaintiif sues in her own

behalf, her damages may be measured by the value of the time she has lost, her

expenses, her physical suffering and mental anguish.“

New trial.—A subsequent criminal conviction of fornication only does not

entitle defendant to a new trial."

§ 8. The crime.—Scduction may be defined to be the act of persuading or

inducing a woman of previous chaste character to depart from the path of virtue

by the use of any species of arts, persuasion or wiles which are calculated to have

and do have that effect, and result in her ultimately submitting her person to the

sexual embraces of the person accused." Illicit intercourse alone will not con;

stitute the ofi'ense; in addition to this the prosecutrix, relying on some suflicient

promise or inducement, and without which she would not have yielded, must have

been drawn aside from the path of virtue which she was honestly pursuing at

the time the offense charged was committed." In most states the seduction must

be accomplished by means of a promise of marriage,‘0 and sexual intercourse in

duced by a promise to marry in case pregnancy results does not constitute it,"

but a promise of that nature as one of the persuasive arts used to accomplish the

seduction of a female to whom the accused is already engaged to marry will not

deprive her of the protection of the law.“ It seems that under the statute of

Kansas, intercourse predicated on a promise to marry as a consideration for it will

being- previously chaste. etc.. was seduced, 87. Where a verdict and judgment have

is definite enough as to her chastity at the

time of the seduction, where first objected to

after issue Joined. Lampman v. Bruning.

120 Iowa. 167. 94 N. W. 562.

80. Swett v. Gray. 14! Cal. 88. 74 Pac. 551.

81, 82. Snider v. Newell, 182 N. C. 614.

88. Evidence examined and held to sus

tain a verdict for defendant. Douglass v.

Agne [Iowa] 99 N. W. 550.

34. Austin v. Barker. 90 App. Div. [N. Y.]

851.

85. Wilieford V. Bailey, 18! N. C, 402. A

verdict for $5,000 against a mnn worth $125,

000 for seducinz girl 17 years old held not

influenced by statement in charge that no

amount of exemplary damages would in law

be excessive.

80. liampman v. Bruninz.

94 N. W. 50!.

130 Iowa. 167,

been rendered for plaintiff in a civil action

for damages for seduction. the defendant is

not entitled to a new trial on the ground of

newly discovered evidence by reason of the

fact that he was subsequently indicted and

found guilty of fornication with the per

son seduced. Saunders v. Miller [Gm] 47

S. E. 338.

38' 89.

776.

40. Wisdom v. State [Tex. Cr. App.] 75 S.

W. 22: In re Lewis, 67 Kan. 562. 73 Pac. 7";

Stale v. Dent. 170 Mo. 3118. 70 S. W'. 881:

Ingram v. Com., )4 Ky. L. R. 15.11. 71 S. “C

908; Walton v. State [Ark.] 75 S. W. 1: Bar

nnrd v. State [Texv Cr. App.] 76 S. “'. 475:

Fine v. State [Tex. Cr. App.] 77 S. W. RM.

People v. Smith [Mich.] 92 N. W.

4|. People v. Smith [Mich.] 92 N. W. 776.

42. State v. Stoliey. 12X Iowa. 111. 96 N.

W. 707.



2 Cur. Law. SEDUCTION § 4. 1621

support a prosecution. This view, however, results from the language of the

statute of that state which does not use the word “seduce” but punishes sexwll

intercourse obtained by a promise of marriage;“ and it is thought that such a

promise, practically a barter, a promise for a promise, would not amount to such

arts, persuasions or wiles as would amount to seduction, in any jurisdiction where

the word seduce is used in defining the offense.“

The woman must have been chaste or of good repute at the time of the se

duction,“ and unchastity may exist without any act of actual physical incontinence,

as where indecent liberties are permitted and sexual intercourse follows by reason

of the passion thus aroused ;“ but where such liberties are submitted to by reason

of love and affection, engendered by pretended love and affection on the part of

the man, and promises of marriage, and illicit intercourse finally results, induced

by passion thus aroused, and such pretenses made, it is for the jury to say whether

there is prior uncliastity such as to prevent the intercourse constituting seduction.“

If the female has ever been otherwise than chaste, a reformation prior to the time

laid will bring her under the protection of the law, and she may again be seduced."

Where- prosecutrix testifies to acts of intercourse prior to the time laid in the

indictment, there can be no conviction in the absence of evidence of reformation,“

but where, after betrothal, defendant had intercourse with prosecutrix by force, she

was still chaste under the law and the next subsequent act if on consent might

be laid as seduction.l|° The indictment need not aver the woman was unmarried;

if she was married, that is a matter of defense.“

The statutes of several of the states provide that marriage of the parties

shall be a bar to the prosecution,“I and under the statute of Kentucky a subsequent

bona fide offer of marriage by the defendant is a complete defense, though refused

by the prosecutrix;°' but in the absence of express provision to that effect, the sub

sequent marriage of defendant to the girl is of no effect.“

Where the prosecution is instituted by the female’s father, the fact that she

did not desire the prosecution is of no avail to the accused.“

§ 4. Indictment and prosecution.—-The indictment must allege that both

the seduction and the carnal knowledge were accomplished by means of a promise

of marriage,“ and the previous chaste character of the female must be alleged,

though not made essential to the crime by express provision of the statute."

Where an act of intercourse is proved, prosecutrix claiming it to have been

the first, there is an election and prior or subsequent acts should not be shown."

Though the female’s previous chaste character is presumed, the presumption

is overcome by the presumption of defendant’s innocence."

Proof of accused’s statements regarding his engagement to marry his victim

and his having intercourse with her,“ of her death and her pregnancy at the time

48. In re Lewis. 67 Kan. 562. 78 Pac. 77.

44. People v. Smith [Mich.] 92 N. W. 776. 881.

45. State v. Dem, 170 M0. 898, 70 S. W. 58. Ky. St. 1 1214. Ingram v. Com.. 24 Ky.

881; People v. S'mlth [Mich.] 92 N. W. 776; L. R. 1631, 71 S. W. 908.

Pope v. State, 137 Ala. 66; Walton v. State 54. In re Lewis, 87 Kan. 562. 73 Pac. 77.

5!. State v. Dent. 170 M0. 398, 70 S. W.

[Ark.] 75 S. W. 1: Barnard v. State [Tex. Cr.

App.] 76 S. W. 476.

46, 47. State v. Stolley. 121 Iowa, 111. 96

N. W. 707.

48. State v. Dent. 170 M0. 398. 70 S. W.

881; People v. Smith' [Mich.] 92 N. W. 776.

49. People v. Smith [Mich.] 92 N. W. 776;

People v. Bressler. 131 Mich. 390, 91 N. W.

639.

50. Pope v. State. 137 Ala. 56.

51. Hot! v. State [Miss.] 35 So. 950.

55. State v. Stolley, 121 Iowa, 111. 96 N.

W. 707.

56. Wisdom v. State [Tex. Cr. App.] 76 S.

22

57. Walton v. State [Ark.] 76 8. W. 1.

58. People v. Bressler. 131 Mich. 390. 91

N. W. 639: Pope v. State. 137 Ala... 56: Peo

ple v. Payne. 181 Mich. 474. 91 N. W. 739.

59. Walton v. State [Ark] 75 S. W. 1.

so, 61, ea. Mel-roll v. State [Tex. Cr. App.]

70 B. W. 979.
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of her death," and of accused’s flight on learning of her death and the threats

of her father against him, is admissible,“ as is prosecutrix’s testimony that she

felt an affection for defendant and was willing to marry him.”

The testimony of the injured female must be corroborated to support a con

viction in some states,“ both as to the intercourse and the promise to marry."

Cases involving the sufficiency of the evidence otherwise to support a conviction

are mentioned in the note.“

Where the prosecution is instituted by the female’s father, it is not prejudicial

for the court to refer to her as the prosecuting witness, though she did not desiri

the prosecution."

An instruction purporting to define the offense should include all its ele

ments; but if the several paragraphs when read together properly state the law,

they are sufficient," and the reading of a paragraph that fails to include the neces

sity of a promise of marriage is not prejudicial where other paragraphs include it."

An instruction requiring proof of personal chastity on the part of the female must

be given when requested ;‘° but where there is no evidence that prosecutrix was

not of previously chaste character, an instruction stating the law applying where

she is a lewd woman is properly refused." An instruction including a repetition

of the necessity of a promise of marriage is properly modified by striking out the

repetition," and instructions that there is “no duty resting on the jury either to

acquit or convict to elevate the colored race” and that the question of whether that

“race will be elevated by a conviction” is not before the jury are properly refused

as argumentative."

SEQUESTBATION.

In Texas, sequestration proceedings are provided for and governed by statute.

A writ of sequestration which recites that the person making the affidavit fears

that the one in possession will remove the property out of the county or dispose

of it during the pendency of the suit, is not invalid, because the grounds on which

it is based are stated in the alternative.“ An affidavit for a writ of sequestration

which alleged that plaintiff feared defendants would make use of possession “to

waste or convert to their own use the fruits or revenues” produced by the property

was held bad for duplicity." Sequestration proceedings are not an adequate

legal remedy which will render unnecessary the appointment of a receiver for

the purpose of collecting the rents of mortgaged property and applying them on

the mortgage debt, and keeping the property in repair, since defendant, in such

proceedings, may give a bond and is then entitled to retain possession of the se

questrated property and need not account for the rents and revenue." The statute

68. State v. Burns. 119 Iowa, 663, 94 N. W.

238.

M. Mere evidence corroborative of her

credibility is not sufficient. Wisdom v. State

07. 7State v. Stoiley. 121 Iowa. 111, 90 N.

70 .

68. Virtue of prosecutrix and use of se

ductive means. Wisdom v. State [Tax Cr.

[Tex_ Cr. App.] 75 S. W. 22. Corroboration Ann] 75 5 w_ 22'

of prosecutrix held sufficient. State v. Burns, 09. State v. De 17 -
119 Iowa. sea. 94 N. w. 238; State v. Dent. 881_ nt‘ 0 “0' 398' 70 s' “'

170 Mo, 398. 70 S. W. 881. Her acts, deciara- 7o Wane“ v State [Ark] 75 s w 1

tions and statements subsequent to the se- ' ' ' ' ' '
duetion are not corroborative. Barnard v. 71' Pilekett v' State [Ark'] 70 s' w‘ 10‘1‘

8mm [TEL Ct App] 76 s. w. 475‘ 72. Walton v. State [Ark] 75 S. W. 1.

85. Continuous association for two years 73‘ Pope v' smm' 137 Am' 56‘

is not corrobomnon of we promise of mm“ 74. Meador v. State [Tex. Cr. Arm] 7! S.

ringe. Fine v. suits [Tex Cr. App] 77 s. W- 136~

w 806 75. Clark v. Eimendort' [Tex. Civ. App]

State v. Dent. 170 Mo. 398. 70 S. W. 881: State

v. Maxwell, “'1 iowa, 482. 91 N. W. 772.

78 S. W, 538.

76. Rev. St. 1895, arts. 4873. 4882. Do Ber

rera v. Frost [Tex. Civ. App.) 77 S. W. 037.
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provides that where property seized on sequestration is replevicd, the condition in

defendant’s bond shall be that he will not waste, sell or dispose of the same, and

will have it forthcoming to abide the decision of the court or pay the value there

of." It further provides for satisfaction of the judgment by return of the prop

erty." It is held under these statutes that the replevin bond is not a substitute

for the property, but simply confers the right to retain possession during pendency

of the suit, and consequently the defendant, by giving the bond, is not authorized

to sell the property so as to give good title to the purchaser." Where a writ of

sequestration has been issued in a foreclosure action, the court, on appeal, can

not render judgment of foreclosure unless it appears what disposition has been

made of the property under the writ.”

Damages for wrongful scqucsimiion.-—In a suit to recover personal property,

where, on sequestration, defendant has retained possession under a. replevin bond,

the measure of damages is the market value of such property at the time of trial,

and not when defendant took possession of it.“ Damages caused by seizure 'of

property under a writ of sequestration cannot be recovered when the writ was

properly issued.“ Damages may be recovered for the wrongful issue of the writ

though such issue was not fraudulent." But exemplary damages will be allowed

only where such wrongful suing out of the writ was also malicious and without

probable cause.“ The verdict and judgment for wrongful sequestration should

state the value of each article separately, since the statute authorizes plaintiff,

if judgment goes against him, to return all or any part of the property seized, '

and have the value thereof credited on the judgment.“

In Louisiana, a judicial sequestration is a mandate of the court, ordering the

sheriff in certain cases. to take into his possession and to keep a thing of which

another has the possession, until after the decision of the suit, in order that it

he delivered to him who shall be adjudged entitled to have the property or pos

session of that thing.“ The writ of sequestration may properly issue in favor

of a party whose privilege (lien) on property is about to he prejudiced by a dis

posal of the property by the debtor.“ The judicial sequestration, like the ordinary

sequestration, may be dissolved on bond." It is competent and proper for the

supreme court, under its supervisory powers, to reduce the amount of a bond given

to‘sccure the dissolution of a judicial sequestration, when it has before It the

evidence on which the court, below acted in fixing the amount of the bond.” A

judicial sequestration which does not change possession of the property but sim

ply preserves the existing status of affairs, is an interlocutory order and not ap

pealable."0 An interlocutory o'rder permitting judicial sequestration to be set

aside on bond, may not be suspensively appealed from unless its effect will be to

work irreparable injury.‘‘1

77. Rev. St. 1895, art. 4874. Crawford v. 81. Wood v. Fuller [Tex. Civ. App.] 78 5_

So. R. I. Plow Co. [Tex. Civ. App.] 77 S. W. W. 236.

280. 82. Southern Grocer Co. v. Adams [La.]

36 So. 226.
78. Rev. St. 1895. art. 4877. 88. Hines v. Sharer [Taxi Clv- App.] H

19. Crawford v. So. R. I. Plow Co. [Tex.
S. W. 562.

Civ. App.] 77 S. W. 280. In sequestration pro

ceedings. defendant gave a replevln bond.

and during pendeney of the action sold the

property. Judgment being for plaintiff, and

execution having been returned nulls. bona.

it was held that plaintiff had not waived his

remedy against the purchaser of the prop

erty by proceeding first against defendant.

lrl_

so. Henna v. Moultrlo [Tex. Civ. App.]

78 S. W. 11. ~

84, 85. Lynch v. Burns [Tex. Civ. App.]

79 S. W. 1084.

86. Garland's Rev. COde Prac. La. 1894, i

269.

80'. Southern Grocer Co. v. Adams [La]

36 So. 226.

88. The bond takes the place of the prop

erty, and under its obligations the rights of

the parties are conserved. State v. Allen,

110 La. 853.

80, no, 91. State v. Allen, 110 La. 853.
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SET-OFF AND COUNTERCLAIM.

fi 1. Nature and Extent of flight (1824). 5 3. Claims “'hlch May Be Bet-oi! or Re

i 2. ln “‘hat Proceedan Allowed (1624). conned (“324).

| 54. Pleading and Practice (1027).

§ 1. Nature and extent of right—Originally courts of equity alone had ju

risdiction in cases of set-oil, and the right did not exist at common law until in

troduced by statute.” Equitable set-off is not dependent upon statute but seeks

to give effect to the rule wherever equities between parties require it,” even though

the counterclaim is not within the letter of the statute.“ The equitable right of

set-ofi is not one which the debtor may at all events assert, but is governed by

principles applicable to proceedings in equity.” A counterclaim must have a

tendency to show an independent cause of action. Both parties are to a certain

extent plaintiffs and defendants," and if defendant’s claim is in excess of the

plaintiff’s claim judgment may be awarded the defendant for the excess.01

§ 2. In what proceedings allowed—In an action for the enforcement of a

penalty the plaintiff will not be allowed to draw in issue a claim of set-oi! on his

part." Set-off cannot he pleaded in an action of replevin."

§ 3. Claims which may be set-off or recouped—The right of set-ofi at law

is purely statutory, and its existence depends on the terms of particular statutes.

It is commonly requisite that the claim set oil should have arisen out of the same

transaction ;‘ though this requirement is not universal.I

92. Collins v. Campbell. 97 Me. 23.

93. Crummett v. Littlsileld. 98 Me. 317.

94. Debts not on their face mutual. Du

breuil v. Gnither [Md.] 56 Atl. 965; Collins v.

Campbell, 97 Me. 23.

95. Insolvency of plaintiff is a fact sut—

iicient to Justify intervention of equity. Wa

hash R. Co. v. Bowrlng [Mo. App.] 77 S. W.

106: Commercial State Bank v. Ketchum

[Neb.] 96 N. W. 614.

06. 'I‘urney v. Baker [Md App.] 77 8. W.

479; Tilton v. Goodwin, 183 Mass. 236, 68 N.

E. 802. Action on note: Set of! of a note to

which plaintiff not a party. Carpenter v.l

Fuimer. 118 Wis. 454, 95 N. W. 403.

17?. Lloyd v. Mnnufacturers' & M. Ware

house Co., 102 Ill. App. 651.

as. Irvin v. Rushvillo Co-oporatlvo Tel.

Co.. 161 Ind. 524, 69 N. E. 258.

90. Set of\‘ of one cash-register in a re

picvin suit for another. Nat. Cash Register

Co. v. Cochran. 22 Pa. Super. Ct. 582. Re

picvin of wagon—set oft of damnpres for

breach of warranty. Blair v. A. Johnson &

Sons [Tenn.] 76 S. W. 912. Contra. In re

plcvin a counterclaim on a. money demand

may be set up for affirmative relief as well

us to defeat the plaintiff's claim. McCor

mick Harvesting Mach'. Co. v. Hill [110.

App.] 79 S. \V. 745.

1. In an action by administrator to re

nover a debt contracted to him. a debt due

from the intestate cannot be set off because

it did not grow out of the some transac

tion. Action for goods sold at administrator’s

sale. Hancock v. Hancock's Adm'r. 24 Ky.

L. R, 664, 69 S. W. 757. In an action of

ejectment and for rents and profits. is coun

torclaim cannot he pleaded for maintenance

there being nothing to show that the claims

are in any way part of the same transaction.

White v. “'hllnoy [Neb.] 94 N. W. 1012. In

an action for partition and accounting or

rents of real estate a counterclaim for

Damages for breach of

amounts expended for plaintifl must be

shown to have been derived from the real

estate in question. Action by son against

his mother: Countsrclaim that she had ox

pended certain amount upon his maintenance

but not stated to have been money collected

lfrom the identical land in question. Wil

llnms v. Clarke. 82 App. Div. [N. Y.] 199.

In an action for dower, a. claim of title by

[devise in the defendants is not a proper mat

ter of set-off, it not being connected with the

isubject of the action.‘ Burnett v. Burnett.

86 App. Div. [N. Y.] 886. An antecedent. in

dependent fraud cannot be interposed by way

of counterclaim by a defendant in an action

against him for fraud under the Colorado

Codc_ Rensherger v. Britton [Coio.] 71 Pac.

379, Under Wisconsin statute, trespass by

pialntifi.’ cannot be set up as a counterclaim

in an action of trespass against the defend

nnt. Stolze v. Torrison, 118 Wis. 315, 95 N.

W. 114. In an action to obtain an Injunction

to restrain violation of' a. contract the de

fendant cannot set up a counterclaim for

breach of another contract. Bugden v. Mag

nolia Metal Co., 171 N. Y. "7. 64 N. E. 1126.

In an action to recover money alleged to

have been collected and converted by an

agent. the alleged withholding of commis

sions by the agent. under a custom between

the parties authorizing the agent to pay his

own commissions, is so “connected with the

subject of the action" as to be a proper sub—

ject of counterclaim. Benton v. Moore. 42

Misc. [N. Y.] 660.

I. Set-oft as to independent demands is

purely statutory. Irvin v. Rushvllle Co-op

crative Tel. Co., 181 Ind. 624. 69 N. E. 258.

A bank may set-of! a corporation’s indebt

edness against an action by a. receiver to

recover the corporation's deposit. “’heaton

v. Daily Telegraph (‘0. [C. C. A.] 124 Fed. iii.

in a suit to recover unpaid stock subscrip

tions a stockholder may let oil a debt due
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contract may be set 05 in an action on the contract,‘ but a counterclaim for de~

fective goods will not survive on acceptance,‘ and in an action for breach of con

tract defendant is not entitled to plead in set-oiI the value of part of the work done.5

A judgment connected with the subject of the action is a proper basis for a coun

terclaim.“ Where contracts are suiIiciently related the court will allow in set ofi

even an unliquidated demand arising from one of the contracts.’ Claim based

upon tort cannot be set oil against one founded entirely upon contract,’g even

though the plaintifi is insolvent,“ unless it arises out of the same transaction ;‘°

him from the corporation. Shields v. Ho

bart, 172 M0. 491, 72 8. W. 669: Gamewell

Fire-Alarm Tel. Co. 1. Fire & Police Tel.

Co., 25 Ky. L. R. 1010. 76 S. W. 862. Mutual

Judgments may be set off. Judgment in fa

vor of partnership set off against judgment

against individual. Collins v. Campbell, 97

Me. 23.

8. Payne v. Amos Kent 13. & L. Co.. 110

La. 750; Long v. Long [Pa] 57 At]. 759.

Breach of warranty in a deed. Thurgood v.

Spring, 139 Cal. 596. 73 Pac. 456; Klnzie v.

Riely's Ex'r. 100 Va. 707; Penn Lumber Co.

v. McPherson. 138 N. C. 287; Queen City

Glass Co. v. Plttsburg Clay Pot Co.. 97 Md.

429. Suit on notes given in payment of

machinery, plaintiff agreeing to allow de

fendant to work out payment of notes, but

failing to keep agreement. Ramsey & Bro.

v. Capshaw [Ark.] 75 S. W. 479; Stelger v.

Fronhofer, 43 Or. 178, 72 Pac. 693. In a suit

upon a written contract an independent

agreement of warranty could at best be

availed of only by way of counterclaim. At

water v. Orford Copper Co.. 85 N. Y. Supp.

426.

4. Miller v. Isaac TI. Blanchard Co.. 84 N.

Y. Supp. 585. In an action for price of

goods it is not sufficient to assert in coun

terclaim that the goods were defective and

it was necessary to purchase new goods. It

is necessary to prove that the goods were

not good for any purpose. Fredrick Mfg. Co.

v. Devlin [C. C. A.] 127 Fed. 71.

5. Shop drawings furnished by defendant

under a contract to construct a building.

Christopher & S. Architectural I. & F. Co. v.

M. & P. Yeager, 202 III. 486. 67 N. E. 166.

0. Dowdell v. Carpy. 137 Cal. 333, 70 Pac.

167.

7. Spears v. Netherlands I“. Ins. Co., 31

Tex. Civ. App. 567, 72 S. W. 1018. Unliquidat

ed damages arising in contract may be the

subject of set-off. Lloyd v. Manufacturers“ 8.:

M. Warehouse Co., 102 Ill. App. 551. Equity

may set off liquidated or unliquldated dam

ages whether arising in contract or tort

against a judgment. Fedarwisch v. Alsop. 18

App. D. C. 818. Contra. under R. I. statute an

unliquidated claim for damages cannot be a

matter of set-off. Breach of contract to de

liver corn. Cole v. Shanahan, 24 R. I. 427.

8. Lloyd v. Manufacturers' & M. Ware

house Co., 102 Ill. App. 551. In an action of

assumpsit defendant claimed set off of the

value of lands fraudulently held by the plain

tiff. Jenkins v. Rush Brook Coal Co.. 205

Pa. 166. Quantum meruit for work done.

Counterelaim of negligence in hiring a work

man. Lundine v. Callaghan. 82 App. Div. [N.

Y.] 621. Action for rent: damage to tenant

by water. Kuhn v. Sol. Heavenrich Co., 115

Wis. H7, 91 N. W. 994. A mortgagee‘s lien

cannot be set off against mortgagor's claim

for the unlawful taking of the mortgaged

property. Frapplea v. Johnson, 75 Vt. 897.

(‘onversion of lumber. Breach of contract.

Nickey v. Zonker, 31 Ind. App. 88. 67 N. E. 277.

In an action to recover a treat betterment

assessment a defendant cannot set up a coun

terclaim arising out of the failure of the

plainilfl to perform the work aecording to

contract with the city. Lux 8: T. Stone Co. v.

Donaldson [Ind.] 68 N. E. 1014. In an action

to recover wages defendant cannot set of!

a claim for loss of goods due to a defective

machine belonging to the defendant. Vroman

v. Kryn. 86 N. Y. Supp. 94. In an ordinary

common law suit on a promissory note the

defendant cannot set up a claim arising ex

ilQllClo. Ray v. Anderson [Ga.] 47 S. E. 205.

Citing Hecht v. Snook & A. Furniture Co..

114 Ga. 923. with authorities there cited. Un

der New York Code, in an action on notes

given for stock in a corporation. a claim for

damages for misrepresentation as to the as

sets nnd liabilities of such corporation in

procuring said notes cannot be set up as a

counterclaim. Story v. Richardson, 91 App.

Div. [N. Y.] 381.

9. Tort for conversion of piano. Set-off of

Judgment by virtue of which piano was il

legally seized. Hillman v. Edwards [Tex.

Civ. App.] 74 S. W. 787. California Code au

thorizing a counterclaim where the cause of

action arises out of the transaction set forth

in the complaint. does not authorize a coun

terclalm for a trespass on land. and injuries

to crops by plaintiff's cattle, in an action of

claim and delivery to recover the cattle.

Glide v. Kayser [0:11.] 76 Pac. 50.

10. Action for work done. Counterclaim

for damage done while performing the work.

Patterson v. Bradley [Ind. T.] 69 S. W. 821.

Damages due to fraudulent misrepresentation

may be subject of set 011'. Action on promis

sory notes given in payment for ranch. Nis

son v. Hood, 140 Cal. 224. 73 Fee. 981. Con

version. O'Brlen v. Dwyer. 76 App. Div. [N.

Y.] 516. Damages paid for negligent carry

ing out of contract. Dunn v. Uvalde Asphalt

Pav. Co.. 175 N. Y. 214, 67 N. E. 439. In an

action to recover a deficiency after foreclos

ure of a. mortgage, the mortgagor may set

up by way of counterclaim damages sus

tained by reason of waste by the mort

gagee in possession. Btaunchfield v. Jeutter

[Neb.] 96 N. W. 642. Action upon promls~

sory notes. defendant set up by way of coun

terclaim loss of collateral through negli

gence of plaintiff. (No comment by court.)

First Nat. Bank v. Park, 117 Iowa. 552. 91 N.

W. 826. Tort for sale of horse. counter

claim for feed. Gooch v. Isbell [Tex. Civ.

App.] 77 S. W. 973. A bailee has a right to

maintain a counterclaim of conversion of the

goods against action for work and labor:

Counterclaim of failure to return articles.

Longfelder v. Renouf. 84 N. Y. Supp. 236. Un

1iquh1nted damages arising out of contracts
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nor can a contract liability be used as a set-off to a cause of action in tort.“ Coun

terclaim not arising out of the transaction set forth in the petition must run in

favor of all defendants and against all plaintiffs." A claim arising,“ or acquired

by defendant after action brought“ cannot be set off. The claims must be between

the same parties." In an action against partners jointly a counterclaim which is

proved to be due to one of the partners only will not be upheld." Defendant sued

for a debt due by him personally cannot set off a demand due to him in a repre

sentative capacity." In an action for conversion of exempt property a judgment

cannot be set of! against the claim." In case of two insolvent estates each in

debted to the other, the dividend to one is to be set ofi against the dividend to

the other." In an action by an administrator against a creditor for conversion

of property, the creditor cannot set up a debt due him in counterclaim, and thus

obtain a preference.“ The assignee of a debt due from a corporation may set

off such debt; if assigned before the appointment of a receiver, even with knowl

edge of the corporation’s insolvency, against a debt due the corporation.21 A stat

utory liability cannot be a matter of set-oif where the statute provides that a set

ofi must be based upon a contract judgment or award.“ A proceeding for the

condemnation of an easement can never be a counterclaim as defined by the Code.23

A defendant cannot set off a claim for which he has already recovered damages.“

or covenants disconnected from the subject- 15. One of two joint obligors may set up a

matter of plaintiff's claim are not such claims

or demands as constitute the subject-matter

of set-ofl under the statute. In a suit against

a. surety on a note. he cannot set off a claim

on account due principal from plaintiff and

assigned to the surety. Ewen v. “'iibor. 208

iii. 492. 70 N. E. 575. In an action ex con

tractu any other cause of action ex contractu

may be set up as a. counterclaim. whether

founded on the contract sued on by plaintiff

or any other, however disconnected or inde

pendent. So wherever a tort may be waived,

and implied assumpslt brought, such cause of

action is properly used as a. counterclaim

in an action ex contractu. Crane v. Murray

(Mo. App.] 80 S. W. 2R0. A claim for con

version of corn on which defendant had a.

valid landlord's lien gives rise to an im

plied assumpsit, and is a valid counterclaim.

id.

11. Action by county against an officer

for conversion of funds. Breach of a. special

contract between county and oflicer could

not be need as a set-off or counterclaim.

Comer v. Board of Com‘rs [Ind. App.] 70 N. E.

179.

12. Hongiin v. C. M. Henderson & Co., 119

lows. 720, 94 N. W. 247.

18. Breach of' contract. Jackson v. Hunt

[VL] 56 Atl. 1010: Cook v. Gallatin R. Co.. 28

Mont. 509, 73 Pac. 131. A matter upon which

no cause of action has accrued is not avail

able as a. counterclaim. Schlesinger v. Bur

land, 4% Misc, [N. Y.] 208. Damages arising

out of the issuance of an attachment cannot

he pleaded by way of counterclaim to the

original action. Tacoma Mill Co. v. Perry.

32 Wash. 650. 78 Pac. 801. A Judgment does

not constitute a. set-of! if not existing at the

time the action was commenced. Boucher v.

Powers [Mont.] 74 Pac. 942. Under N. Y.

Code a. claim by a defendant against an as

signor cannot be set-off against an assignee

unless the claim arose before the assignment.

Bayne v. Hard, 174 N. Y. 534. 66 N. E. 1104.

14. Ewen v. Wiibor. 208 Ill. 492. 70 N. E.

575.

mutual counterclaim. Suit upon joint notes.

York Mfg. Co. v. Rothweil [C. C. A.] 119 Fed.

144.

10. Hunter v. Booth, 84 App. Div. [N. Y.]

585. A debt due from two partners cannot

be set off against a debt due one of the

partners. Dickenson v. Moore. 117 Ga. 887.

One partner cannot use a partnership de

mand as a set-oft against a demand against

himself individually. “'estern C. 8; Min. Co.

v, liollenbeck [Ark] 80 S. w. 145.

11. Husband administrator of wife‘s es

tate. Richter v. Hanneman. 119 Fed. 471.

Debts of a husband due a trustee of his

wife's estate cannot be set off by the trustee

against the wife‘s estate in his hands. Ows

iey v. Owsley, 25 Ky. L. R. 1194. 77 S. W. 394.

Debt due a depositary on one account can

not he set of! against balance due depositor

on another account which depositor had as a

trustee which fact the depositary knew. Jef

frny v. Tower, 68 N. J. Eq. 530. A person

summoned as trustee of a defendant cannot

set off a debt due him in his individual ca

pacity by the plaintiff. Howe v. Howe. 97

Me. 422.

18. Staggs' Heirs v. Piiand. 81 Tex. Civ.

App. 245. 71 S. W. 762.

19. Rue v. Miller [C. C. A.] 124 Fed. 208.

20. Defendant wrongfully obtained and

sold collateral for notes held. Succession of

Gragard, 110 La. 702.

21. Nix v. Ellis. 118 Go. 345.

22. Payment of taxes by one of two Joint

owners set of! in an action by other Joint

owner to recover a certain sum. Montgom

ery v. Montgomery [Ky.] 78 S. W. 465.

28. Leigh v. Garysburg Mfg. Co.. 132 N. C.

167.

24. Contractor agreed to fill in certain land

or to pay the defendant is certain price per

cubic yard if he failed to do so. He failed

to make the filling and defendant recovered

from him the agreed price. In an action

\gainst the defendant for a. street improved.

the defendant claimed in set-off the damages~

to his property because of‘ the failure of the
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§4. Pleading and practice.—Set-ofi must be specially pleaded." A de—

fendant’s plea alleging that the items of an account set out were due him at the

time of filing of the suit is manifestly one of set-oil.“ A defendant’s answer,

setting up a diiierent contract from one alleged by the plaintiff and claiming a

performance of it, constitutes a defense rather than a counterclaim.“

generally contain all the requisites of an original claim."

It must

It must not be for a

sum beyond the jurisdiction of the court.” It may be demurred to.3° Particulars

may be demanded." It must be sustained by sufficient evidence,” the burden

being on defendant.” Statute of limitations is a defense to a claim in set-off

where it would be a defense to an action of assumpsit on the claim."

are raised in the same manner as to other pleadings.all

Objections

Where counterclaim is

pleaded and both parties establish their claims, judgment must be found for the

plaintiff to make the filling. Bodley v. Fin

ley‘s Ex'r, 24 Ky. L. R. 2478, 14 S. W. 284.

a Lloyd v. Manufacturers' 8: M. Ware

house Co., 102 Ill. App. 551. If a. defendant

sets up a judgment and order of sale in Jus

tification of a conversion, without asking

afilrmative relief he is not entitled to I. set

oi'f. Hillman v. Edwards [Tex. Civ. App.] 74

S. W. 787.

20. Northington v. Granada. 118 Ga. 584.

21. Hatcher v. Dabbs. 133 N. C. 239.

28. A defendant's answer setting up a

counterclaim to a plaintiff's petition for dam

ages does not. materially differ from a peti

tion. and the reply to this answer performs

the same office as the answer to the petition.

'l‘urney v. Baker [Mo. App.] 77 S. W. 479.

Where implied assumpsit is used as a coun

terclaim in an action ex contractu. defend

ant's pleading should show that he has

waived the tort and elected to sue in as

sumpsit. Crane v. Murray [Mo. App.] 80 S.

W. 280. In an action for fish sold and de

livered, plea setting up a special verbal con

tract and alleging that the fish were sup

plied in different sized kits than those stip

ulated for. but failing to show damages from

that fact. and stating that the fish were sub

ject to the orders of the plaintiff and offering

to return the same. is open to demurrer as

falling to show ground for abating the price

or a rescission of the contract. Troy Grocery

Co. v. Potter [Ala.] 36 So. 12.

20. D. Sullivan & Co. v. Owens [Tex. Civ.

App.] 78 S. W. 373.

30. Error to overrule a demurrer to a

:‘laim of set-oft which shows on its face that

the set-oft is bad. Open accounts on their

face barred by the statute of limitations.

Brewer v. Grogan. 116 Ga. 60. The proper

judgment upon a demurrer to a counter

claim set up in an answer containing other

issues should be interlocutory. Burnett v.

Burnett. 86 App. Div. [N. Y.] 386. A surety

cannot raise the question as to the propriety

of a trial court’s action in sustaining a de

murrer to his principal‘s plea in set-oft,

where both are parties defendant. Suit on

bond for purchase price of land. Set-oft a

breach of covenant in the deed. Kinzie v.

Riely's Ex'r, 100 Va. 709.

31. Defendant should sufficiently specify

his damages claimed in set-off (contract for

goods sold—claim damages by breach of con

tract). Beck Duplicator Co. v. Fulghum, 118

Ga_ 838. A bill of particulars to enable the

plaintiff to answer to a counterclaim will not

be allowed where each of demands set up

by way of counterclaim can be fully an

swered without the aid of facts which plain

lii'f seeks to ascertain. Fidelity Glass Co. v.

Thatcher Mfg. Co.. 88 App. Div. [N. Y.] 287.

Until an issue over a counterclaim has actu

ally been made it is premature to ask for

information. by bill of particulars. necessary

to prepare for trial of the same. Id.

82. Payne v. Amos Kent 13. & L. Co., 110

La. 750. “’here a. counterclaim consists of

several items. some of which are undisputed.

it is error for the court to charge that the

burden is on the defendant to prove each

item. the verdict to be for the plaintiff for

all those not thus proved. Oliver v. Love

IMO. App.] '78 S. W. 335. Evidence held to

have established definitely and certainly the

amount of damages to which defendant was

entitled as a set-nit. L Bucki & Son Lumber

Co. v. Atlantic Lumber Co. [C. C. A.] 128 Fed.

343.

83. Western C. 6: Min. Co. v. Hollenbeck

[Ark.] 80 S. W. 145. When an assigned con

tract is relied on. he must show owner

ship thereof at the time the actlon was

brought. Liberty Wall Paper Co. v. Stoner

Wall Paper Mfg. Co. [N. Y.] 70 N. E. 501.

34. Trustees of State Hospital for Insane

v. Phila. County, 205 Pa. 336.

85. The question whether a partnership

demand can be set off against a claim against

one partner individually can be properly

raised only by objection to the evidence.

“’estern C. & Min. Co. v. Hollenbeck [Ark]

80 S. W. 145. There is no waiver of an ob

Jection to the admission of evidence to sus

tain a counterclaim by failing to demur. but

replying thereto. where the counterclaim is

one which from its inherent nature cannot

lawfully be interposed. Story v. Richard

son. 91 App. Div. [N. Y.] 381. Under New

York Code. providing for a counterclaim to

be set up against the assignee of a negotia—

ble instrument, a demand set up thereunder

was not to be distinguished from any other

counterclaim. and when not replied to. the

defendant may take such judgment as he

may be entitled to on a failure to do so.

Hunter v. Fiss. 86 N. Y. Supp. 1121. But he

is not entitled to an absolute dismissal of

the complaint. Id. On appeal from a justice

after trial in a. circuit court and verdict on a

counterclaim for defendant, the objection

that the counterclaim fails to state a cause

of action may be raised by motion in arrest

of judgment. McCormick Harvesting Mach.

Co. v. Hill (Mo. App.] 79 S. W. 745.
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claimant whose demand is found to be in excess." Dismissal of the complaint

does not dismiss a counterclaim," but otherwise as to a mutual settlement."

SEWEBS AND BRAINS."

§ 1. Independent Organizations Control— § 4. Contrnctn and Construction (1633).

ling Drainage, Reclamation and Sanitation i 5. Management and Operation (1888).

Dlntrlctn (1628). § 6. Private Ind Combined Drain-g:

§2. Municipal Control (1830). (1638).

I 3. Taxes and Allen-ment. (1681). i 7. Obstruction of Brain. (1639).

§ 1. Independent organizations controlling drainage, reclamation and son

itation districts. Organizations—Drainage districts created by statute are bodies

corporate, though the corporations thus organized are strictly in invitum; they are

merely subdivisions of the general powers of the state, for the purposes of govern

mental administration.‘0 In this respect they are classified with counties, town

ships, school districts, road districts and other quasi involuntary corporations, as

distinguished from municipal or private corporations.“ But, though an invol

untary organization, a district is liable to the extent contemplated in the law of

its creation.“I

De facto districts—Though a drainage district be defectiver organized, yet

it constitutes a de facto corporation,“ the existence of which cannot be collater

ally attacked except for fraud.“

Validity of acts—Statutes providing for the creation of drainage districts

with power to levy assessments, elect oflicers, etc, are not unconstitutional as creat

ing private corporations for the improvement of private property, and forcing pri

vate individuals to become members against their will.“

80. Turney v. Baker [Mo. App.] 77 B. W.

479; Lloyd v. Manufacturers' & M. Ware

house Co.. 102 Ill. App. 651.

87. In Missouri, the dismissal of a com

plaint In a Justice court does not dismiss a.

counterclaim already filed. McCormick Har

vesting Mach. Co. v. Hill [Mo. App.] 79 8.

W, 145. In replevin for chattels mortgaged

to secure payment for a. binder which was

subsequently taken from defendant with his

consent. the answer set up a. counterclaim for

the value of the binder and demanded the

difference between that value and the unpaid

portion of the purchase price. Hold, defend

ant was not entitled to recover the full value

of the binder though plaintiff abandoned his

complaint and the case was tried on the

counterclaim. Id.

88. Where a. suit in which a counterclaim

is interposed as a defense is voluntarily set

tled before judgment, the court should enter

judgment dismissing both complaint and

counterclaim. Dr. Shoop Family Medicine Co.

v. Schowalter [Wis.] 98 N. W. 940.

39. See. also. the topics Public Contracts

nnd Public \Vorks and Improvements, in

which the principles common to all forms

of public works are discussed.

40. Rood v. Cinypool D. & L. Dist. [C. C.

A.] 120 Fed. 207; People v. Dyer, 205 Ill. B75.

69 N. E. 70.

4t. Rood v. Claypool D. k L. Dist. [C. C.

A.] 120 Fed. 207.

42. Rood v. Clayprml D. & L. Dist. [0. C.

A.] 120 Fed. 207. A statute giving a district

power to contract and be contracted with.

and to sue and be sued. contemplates that

the district shall not only be held to perfprm

its contracts. but to pay damages arising

from its failure to perform them. Id. In a

contract betwasn a drainage district and one

A special act for the

who agrees to construct certain ditches

for the district, there is an implied condi

tion that the district will provide the neces

sary right of way. without which the con

tractor could not perform the contract on his

part. Id.

48. People v. Dyer. 205 I11. 576. 69 N. E. 70.

44. An order of court creating a. drainage

district is not subject to collateral attack

except for fraud. Stone v. Little Yellow

Drainage Dlt., 118 Wis. 388, 95 N. W. 406.

Accordingly. the existence of a district. or

ganlzed by only one township, though it

includes lands in adjoining townships, can

not be collaterally attacked by the owner

of land outside of the township. People v.

Dyer. 205 Ill. 575. 69 N. E. 70.

45. Nor is such a. law unconstitutional as

depriving one of the right of jury trial. no

right to trial by Jury having been accorded

in such cases by the common law or consti

tution. Mound City L. d: 3. Co. v. Miller, 170

Mo. :40. 70 S. W. 721, 60 L. R. A. 190. It is

further held in this case. that such statute

is not invalid because of the fact that each

owner of land is entitled to one vote for each

acre owned by him, nor is the statute within

the constitutional prohibition against mk

lng private property for private use. The

constitutional provision that no person shall

be deprived of property without due process

of law is not violated by the failure of an

act authorizing the establishment of a drain

age district. to provide tor interested par

ties to have a day in court. St. Louis B. W.

R. Co. v. Grayson [Aria] 78 S. W. 777. Drain

age laws may constitutionally provide for the

taking of land in order to reclaim swamp

lands by the construction of drainage ditches,

due compensation to the owner of lands

taken being provided for [Rev. St. 1898, c. 54,
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establishment of a drainage ditch is not invalid merely because a general statute

could have accomplished the same result, but such act does not suspend the general

law, nor is it impliedly repealed by the subsequent enactment of a general statute.“

A law authorizing district courts to establish and provide for the construction of

ditches to drain wet and overflowcd land, where such land lies in'two or more coun

ties, is not unconstitutional on the ground that it confers legislative powers and

functions on the judicial branch of the government." Statutes providing for the

drainage of tracts of wet and marshy land, if in the interests of public health, con

venience or welfare, are held to be constitutional, though they contemplate and

authorize the taking of private property." An amendatory act entitled “An act to

amend section " ' ‘ 1466 of the Revised Codes relating to the establishment,

construction and maintenance of drains” is not unconstitutional as embracing more

than one subject.“

Prorcedings for establish ing.—A proceeding, imder a statute, providing for the

creation of a drainage district by petition to the circuit court, notice to parties in

terested. trial of issues and rendition of a decision having the characteristics of a

decree. is a judicial proceeding.“ Petitions for the establishment of a drainage

district should be filed as required by statute.“ Under the Illinois law, a drainage

district affecting lands lying in a single township may be organized by the commis

sioners of highways of that township ;' where the lands lie in two townships, three

commissioners of each township, constitute the organization, and where the lands

lie in three or more townships, the district can be organized only in the county court.“2

Under this law the commissioners of a single township have no authority to organize

districts comprising lands lying in more than one township," nor has the county

court authority to organize a district when the lands afiected lie wholly in one town

held constitutional]. Rude v. St. Marie not for private benefit. State v. Board at

[Wis] 99 N. W. 460.

48. St. Louis S. W. R. Co. v. Grayson

[Ark.] 78 S. W. 777. '

0!. State v. Crosby [Mlnn.] 99 N. W. 636.

48. State v. Board of Com‘rs oi' Polk Coun

ty. 87 Minn. 325. 92 N. W. 216, 60 L. R. A.

161; Burguieres v. Sanders, 111 La. 109. A

proreeding to drain land for agricultural

purposes is an exerc e of the right of em

inent domain. the res being the defendant's

right in his land. and it is immaterial in

what county the lands to be drained lie, as

the proceeding aflects only the land over

which the ditch is to be constructed. Lile v,

Gibson. 91 Mo. App. 480. It is competent

for the legislature to provide for the comple

tion of a partly finished drain. although the

expense is increased thereby. The increased

expense must be paid by those who are bene

fited by the drain as a part of the cost.

Erickson v. Cass County, 11 N. D. 494, 92 N.

W. 841. If tor purely private purposes, such

statutes are unconstitutional. State v. Board

of Com‘rs of Polk County, 87 Minn. 325. 92

N. W. 216, 60 L. R. A. 161. It is not impor

tant that drainage proceedings are com

menced on petition or by one or more private

citizens; nor is it controlling by any means

that private interests are advanced and pro

moted, nor need any considerable portion of

the community be directly benefited by the

proposed Improvement. 1d.

Prenumption o! valldllyl Since the legisla

ture has no power to provide for a drainage

ayatem in the interest of individuals for pri

vate advantage, it will be assumed that a

drainage statute was intended tor public and

Com'rs 0! Polk County. 87 Minn. 325. 92 N. W.

216. 60 L. R. A. 161. The results to be de

rived from a drainage law and one which

has for its purpose the irrigation of large

bodies of land are the same as respects the

puhlic good. Mound City L. & S. Co. v. Mll

ler, 170 Mo. 240, 70 S. W. 721, 60 L. R. A. 190.

As the legislature has no authority to au—

thorize the construction of a ditch, except

for public purposes. the commissioners have

no power to order one constructed for a

private purpose, and the question whether a

proposed ditch may be constructed at all de

pends primarily upon whether it will result

In a public benefit. State v. Board of Com‘rs

of Polk County. 87 Minn. 325, 92 N. W. 216.

60 L. R. A. 161.

49. Erickson v. Cass County. 11 N. D. 494.

92 N. W. 841.

50. Stone v. Little Yellow Drainage Dist.,

118 Wis. 388. 95 N. W. 405.

51. Bishop v. People, 200 Ill. 33. 65 N. E.

421. Application for a drain, made in ac

cordance with c. 54 of Rev. St. 1898. to "the

supervisors in the town" in which petitioners

reside. is made to such supervisors as govern

mental officers and not as a. "town board,"

so that the provisions oi Rev. St. 1898. § 3187a

do not apply to such a proceeding. and the

notice therein provided for is not required.

Rude v. St. Marie [Wis.] 99 N. W. 460.

52. 4 Starr 8: 0. Ann. St: 1902, c. 42. pp.

470, 471.

53. Information in quo warranto setting

up such facts held good on demurrer. People

v. McDonald. 108 111. 638. 70 N. E. 646.
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ship.“ Where the record of the establishment of a drainage district does not show

that all the acts required of the commissioners have been done, the performance of

such acts cannot be presumed.“

Dissolution of drainage districts—In Illinois, the dissolution of drainage dis

tricts is provided for by statute.“

Territorg and alteration thereof.—The territory to be included in a drainage

district is generally specified by the act creating such district, and the extent and

boundary of the tract are defined therein."

Officers and government.—Tbe election of officers public in character for a dis

trict may be contested, and the right of the person to whom the certificate is issued

to hold such office may be tried." Where one member of a board of commissioners

is incompetent to act, any action of the board will be void, though the other two

commissioners are competent.“ The officers of a drainage district have, in general,

plenary power to keep ditches in repair, and for a failure to perform their duties in

this respect, they are liable to penalties.“

§ 2. Municipal control. Powers of municipality.—The right of a munici

pality to construct sewers and drains, thereby benefiting its thoroughfares and pro

tecting the health of its inhabitants, is well settled!1 This right is independent of

statute, being incidental to the general powers of a city." Under the right of

eminent domain, a municipality may seize private property for the construction of

its drains and sewers." A city council, being authorized to order construction of

sewers, has discretionary power to order the construction of useful appurtenances.

including connections with private premises.“ The jurisdiction of a city for sewage

and drainage purposes extends over all the territory situated within its limits." A

64, 55. People v. McDonald. 208 111. 638. to cities to construct sewers and regulate

70 N. E. 646.

56. Laws 1889. p. 119. providing for dis

solution 01 drainage districts after notice

and a hearing applies to all drainage dis

tricts, whether organized under Act May 29.

1889. or by proceedings in the county court.

Cleary v. Hoobler. 207 ill. 97. 69 N. E. 967.

51. An act providing that a district shall

include the "track and roadbed" of a certain

railroad includes the right of way of such

railroad. St. Louis S. W. R. Co. v. Grayson

[Ark.] 78 S. W. 777.

58. This was held of irrigation district

oflicers. Under the idaho statute, jurisdic

tion to try such contested elections in Vesi

cd in the district courts. Hertle v. Ball

[Idaho] 72 Pac. 953.

58. Incompetenry because of inchoate in

terest. King's Lake D. k L. Dist. v. Jamison.

176 M0. 557, 75 B. W. 679. The competency

of a drainage commissioner to act may be

objected to for the first time on appeal. Id.

\‘nlldity of nets of only part of board where

all its members are competent to act. Turn

quist v. Cass County Drain Com‘rs, 11 N. D.

514. 92 N. W. 852. The authority of members

of a board of drain commissioners is joint.

id.

00. Under the Illinois statute. if the com

missioners fail to keep a ditch in repair, the

law gives petitioners a remedy by mandamus.

to compel them to levy assessments and

make repairs. and the commissioners are

also liable to penalties for failure to per

form their duties. Cleary v. iioobier, 207 Ill.

97. 69 N. E. 967.

61. City of Valparaiso v. Kyes. 80 Ind.

App. 447, 66 N. E. 176; Oathout v. Beabrooke.

159 Ind. 529_ 65 N. E. 521. A pnwar granted

their use does not authorize them to grant

such right to private individuals or compa

nies. Weaver v. Canon Sewer Co. [Col-i.

App.] 70 Pac. 953. _

02. Contooeook Fire Precinct v. Hopkin

ion, 71 N. H. 574. Sewerage works are essen

tially matters of local municipal concern.

and a. board whose functions relate exclusive

ly to them is a. municipal and not a state

money. State v. Kohnke. 109 La. 838.

03. Oathout v. Seabrooke. 159 Ind. 529, 65

N. E. 521. But. being predicated upon the

right of eminent domain, such seizure can

only be made where some public benefit is to

be aubserved; hence. county commissioners

have no right to construct ditches when only

private interests are involved. and they must

first ascertain, by the means provided by

law, that some public benefit is to be pro

moted before acting upon the subject. Id.

Conntltnllonallty of charter prowl-Inn: A

city charter authorizing- the construction oi

snwers. and providing that the costs shall be

charged proportionately on all property ben

eilted by the contemplated improvement is

constitutional. Prior v. Buehler & C. Conet.

Co.. 170 No. 439, 71 B. W. 205.

84. The addition of private connections

does not make the improvement :1 private

one. Boyce v. Tuhey [Ind.] 70 N. E. 531.

65. Bishop v. People, 200 Ill. 38. 65 N. E.

421. Accordingly. where a portion of a pro

posed drainage district was situated within

a. city. which had expended a lnrize sum of

money in improving a certain creek. that

formed a part of the proposed district. the

city thereby acquired complete jurisdiction

of the creek. which could not be appropriat

ed by the district. ld.
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city has the right to construct ditches for the drainage of surface water from its

streets into a natural watercourse, so long as it exercises reasonable care in doing

the work.“ -

Ofiicers.—Where the authority to establish and maintain all sewers and drains

necessary for the public health or convenience is vested by the charter in certain

municipal oflicers, only such officers have the legal right to incur obligations, bind

ing upon the city, in regard to the construction of sewerage." A city sewerage board

having the attributes and powers of a body corporate is held to be a corporation."

§ 3. Taxes and assessments. Persons and property assessable—It is generally

provided in sewerage and drainage laws that all property benefited by the improve

ment shall be assessed to defray the cost thereof, in proportion to the benefits re

ceived." Towns"0 and public highways which are benefited are liable to an assess

ment by a drainage district in the same manner and to the same extent as private

individuals." But lands granted by the Federal government to a state for school

purposes are held in trust, and are not subject to taxation or assessment for benefits

arising from the construction of drains."

Constitutionality of assessment acts—A statute which provides for a hearing

for landowners, upon notice, before assessment becomes final, is not vulnerable to

the objection that it deprives such owner

60. Miller v. Newport News [Va] 44 S. E.

712. The questions of whether a drain is Q

natural watercourse and whether the city has

altered its use are for the jury to determine

under proper instructions from the court. Id.

or. Their power extends to the determi

nation of what sewers shall be built and how

they shall be constructed. Draper v. Grime

[Mass] 69 N. E. 1068.

68. State v. Kohnke, 109 Le. 838.

Membership of board: Where a sewerage

board is created by the constitution of a

state exclusively for the benefit of a city, a

statute incorporating ex ofilcio into its mem

bership officers not elected by the city au

thorities ls violative of the constitution and

to that extent void. State v. Kohnke, 109 La.

838. Where a writ of quo warranto is di

rected exclusively against certain individ—

uals claiming membership in a city sewerage

board. matters pertaining to the board itself

cannot be inquired into. 1d. The organiza

tion of a special board for the control of a

city's sewerage system. by an act of the

legislature. may be changed by a. subsequent

legislature. id.

09. Walker v. Chicago, 202 Ill. 531. 67 N.

E. 369; Bishop v. People, 200 Ill. 33, 65 N. E.

421; People v. Glenn. 207 Ill. 50, 69 N. E. 668;

Cleary v. Hoobler, 207 Ill. 97, 69 N. E. 967;

Wetmore v. Chicago, 206 I11. 367, 69 N. E. 234_

Drains cannot be constructed unless funds

are provided to pay such expenses as prop

erly enter into their construction, and no

other source exists for obtaining tunds than

assessments of benefits. Erickson v. Cass

County, 11 N. D. 494, 93 N. W. 841. Common

councils of cities are expressly authorized

by statute in Indiana to order the construc~

tion of sewer and to assess the cost against

the real estate benefited [Acts 1889, p. 237, c,

118; Burns' Ann. St. 1901, i 4288 et seq.].

Boyce v. Tuhey [Ind.] 70 N. E. 631. These

statutes contemplate that some lands would

be benefited and others damaged; that some

would be both benefited and injured; that

the benefits might exceed the damages, or

of property without due process of law.”

the damages exceed the benefits; and that

assessment should be made 01' all damages

and benefits, so as to do justice to all the

owners of the property affected. Cleary v.

Hoobler, 207 Ill. 97, 69 N. E. 967. A ditch

and its branches. thus made by special assess

ment, cannot be said to have been voluntarily

made. Bishop v, People. 200 Ill. 83, 65 N. E.

421. Property not abutting on the line of a

main sewer may be assessed to the extent of

its benefits it it is within the defined limits

of a district having the right to drain into

the sewer. “'alker v. Chicago, 202 Ill. 531.

67 N. E. 369. Where a drainage ditch is whol

ly in one county. the circuit court thereoi.I has

authority to assess benefits to lands situated

in another county but benefited by the ditch.

State v. Elliott [Ind. App.] 70 N. E. 397.

70. Commissioners of Highways v. Big

Four Drainage Dist., 207 Ill. 17, 69 N. E. 576.

71. Com'rs of Big Lake Drainage Dist. v.

Com'rs of Highways, 199 Ill. 132, 64 N. E.

1094,

Mandamus: Mandamus will lie to compel

the levy of a tax to pay a drainage assess

ment against a. town. Com‘rs of Highways v,

Big Four Drainage Dist., 207 Ill. 17, 69 N. E.

576.

72. Erickson v, Cass County, 11 N. D. 494,

92 N. W. 841,

73. Erickson v. Cass County. 11 N. D. 494,

92 N. W. 841; Stone v. Little Yellow Drainage

Dist., 118 Wis. 388, 95 N. \V. 405. Statutes

authorizing the apportionment of taxes

among the owners of land along, or in the

vicinity of, a drain, are unconstitutional it

they provide only for notice to abutting land

owners. Beebe v. Magoun [Iowa] 97 N. W.

986. A law providing for a reassessment.

without further notice, where the amount

first reported by the commissioners is not

sufllcient, is held to be valid. Stone v. Lit

tle Yellow Drainage Dist., 118 Wis. 388, 95

N. W. 405. Landowners who are assessed for

benefits are not deprived of their property

without due process of law by the issuance of

interest-bearing bonds for the construction
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The fact that a landowner is rendered liable for the assessment against his will does

not affect the validity of the law authorizing such assessment.“ No assessments

can validly be made upon lands for drainage purposes, even though they be benefited

thereby, except toward payment for a public ditch." Assessments must be for

those benefits which are special to the land, and not merely conjectural or specu

lative."

provisions."

The constitutionality of particular statutes depends upon their peculiar

Assessment proceedings—In most of the states special drainage acts control as

sesament proceedings, and the various steps therein, such as acquisition of jurisdic

tion.Ts fixing of the tax lien," filing of certificates,” confirmation of levy,“ registry

of levy,M and manner of collection."

of drains, and the postponement of assess

ments and division thereof into as many years

as the bonds have to run. Erickson v. Cass

County. ll N. D. 494. 92 N. W. 841.

74. Mound City L. & S. Co. v. Miller, 170

Mo. 1240. 70 S. W. 721. 60 L. R. A. 190.

75. State v. Board of Com'rs 0! Polk Coun

ty. 87 Minn. 326. 92 N. W. 216. 60 L. R. A.

161; Mound City L. 8: S. Co. v. Miller, 170 M0.

240, 70 S. \V. 721. 60 L. R. A. 190. If a. sewer

be in fact a public one,‘an objection to a.

tax. that a district sewer connecting with

it does not connect with one provided by or

dinance, is of no avail. Alters v. Koikmeyer.

97 Mo. App. 520. 71 S. W. 536. A statute

which authorizes assessments on city lots to

pay for the construction of sewers is not un

constitutional, if it does not provide for

charging the cost of the same on property

not specially benefited. City or Kan. City v.

Gibson. 66 Kan. 501. 72 Pac. 222. \Vhere a.

statute provides that before proceeding to

assessment it must be ascertained that the

benefits to be derived will equal or exceed

the cost of the work. it does not authorize

the taking of property without compensation,

or exceed the taxing power. Stone v. Little

Yellow Drainage Dist., 118 Wis. 388, 95 N. W.

405.

70. Erickson v. Cass County, 11 N. D. 494.

92 N. W. 841. Incidental expenses contrib

uting to the construction 0! a drain are legit

imate charges. Id.

77. A law providing for the revision. after

notice. of an order confirming a commission

er's report. though applicable to orders made

prior to its enactment. is not unconstitu

tional. because of its retroactive effect. Stone

v. Little Yellow Drainage Dist" 118 Wis. 388.

95 N. W. 405. An act providing for the allow

ance and taxation of an additional attorney's

fee against plaintiff. in actions to enjoin

drainage assessments, is unconstitutional and

void. if the subject of the act is not ex

pressed in its title. Turnquist v. Cass Coun

ty Drain Com‘rs. 11 N. D. 514. 92 N. W. 852.

78. Description of land in petition. as giv

ing the court Jurisdiction. Keiser v. Mills

[Ind.] 69 N. E. 142.

79. Lien fixed by filing of petition.

v. Mills [Ind.] 69 N. E. 142.

80. Filing of certificate of amount to be

levied. People v. Glenn. 207 Ill. 50. 69 N. E.

568. Form of certificate. 1d. A statute de

claring that no assessment shall be consid

ered illegal for any irregularity or intor

mality not affecting the substantial Justice

of the tax does not render immaterial a fail

ure of the certificate to conform to the stat

Keiser

The scope of the levy is likewise controlled

utory requirements. Id.

81. Necessity for judgment of confirma

tion. Com‘rs of Highways v. Big Four Drain

age Dist. 207 Ill. 17, 69 N. E. 576. Proceed

ings of city council's adopting and confirming

assessments for sewers are not subject to

collateral attack by property owners. unless

the detect in such proceedings affected its

jurisdiction. Boyce v. Tuhey [Ind.] 10 N, E.

531.

82. Registry of drainage levy. People v.

McDougal. 205 Ill. 636. 69 N. E. 95. A board of

supervisor, having been enjoined from levy

ing a. tax for a drainage ditch. could not

avail itself of an amendment of its record.

made subsequent to the decree against it.

Tod v. Crisman [Iowa] 99 N. W. 686. Drain

age record as evidence. People v. Glenn.

207 Ill. 50, 69 N. E. 568. Defective record.

People v. McDougal. 205 Ill. 686. 69 N. E. 95.

88. Warrants for collection issued to

whom. People v. McDougai. 205 Ill. 686, 69

N. E. 95. Under a statute providing that

ditch assessments are to be collected in

the same manner as other taxes. grantees

under deeds issued on sales based on ditch

certificates are, on a. failure of their deeds.

entitled to liens in the same manner as the

holders of other void tax deeds. Skelton v.

Sharp. 161 Ind. 383. 67 N. E. 535. The court.

in a. suit to recover benefits assessed against

land, has power to correct mistakes in de

scription of the land in the commissioners'

report. and will exercise the power when

properly invoked. Ager v. State [lnd.] 70 N.

E. 808. A motion in arrest of judgment. in a

suit to enforce the assessment of benefits for

the construction of a public drain. on the

ground that the description of the land was

too indefinite to sustain a judgment. pre

sents no issue which the landowner is an

thorized to tender. Id. But it does amount

to an admission of record that there was n

defect or error in the description. and the

decision on the motion was not a finding that

the description was correct or sufficient. Id.

In Kentucky. where land is sold for an as

sessment for a drainage ditch and the sale

is afterwards set aside for an irregularity.

the purchaser at the sale has a lien on the

land for the taxes paid by him and costs.

with interest from the time of payment.

“'here the owner had actual notice. but

their notices read to “the heirs" of a per

son. this was an Irregularity within Ky.

St. 1903. Q 4036. (See. also. Acts 1898. p. 1502.

c. 266.) Smith v. Petrie [Ky.] 79 8. W. 251.

84. A farm drainage act providing that

the commissioners of a. drainage district may
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by the act under which it is made." There are certain principles, however, which

seem to have a more general application."

Especially to be noted is the principle that statutory requirements preliminary

to the levy of an assessment are for the protection of the taxpayer and are manda

tory; hence the provisions of the law in this respect must be strictly complied with.“

But a statute providing for the subjection and sale of the lands of nonresidents for

the payment of delinquent levee taxes need only be substantially complied with." A

law prescribing the mode of procedure for the establishment of drainage ditches

which fails to provide for notice of the proceedings to the owners of land in the

vicinity of the ditch, which is subject to assessment, is wholly void," and a tax

against an abutting owner, for a ditch constructed under such law, is unenforceable,

though such abutting owner had the notice required by the law.”

Conclusivcness of orders of assessment—Where the board has acquired juris

diction to construct drains by the filing of proper petitions therefor, and due notice

of the hearing of the review of assessments was given, the determination of the

board is conclusive in the absence of fraud _:'° nor is an order of court confirming such'

assessments subject to collateral attack, except for fraud." A landowner who is as

sessed for the construction of a drain and who, with knowledge that the proceedings

were going on, neglects to take the statutory steps for determining their validity, is

estopped to contest the collection of the assessment.”

Appeals from orders of assessment—The decision of drainage commissioners

in assessing a tax is generally subject to review by the courts.”

§ 4. Contracts and eonstrw-iion.—The manner in which sewers and drains

are to be constructed is generally regulated by the law providing for the proposed

improvement.

levy a tax sufllciont to “keep the work or

any part thereof In repair" does not au

ihorizo them to levy a. tax to clean out.

deepen and change the bottom of a drain.

People v. McDougal. 205 Ill. 636. 69 N. E. 95.

A drainage district organized by the authori

ties of only one township cannot make as

sessments upon lands in adjoining townships.

which did not unite in the organization or

the district. People v. Dyer. 205 Ill. 575. 69

N. E. 10. Power of improvement commission

to levy assessments repealed and vested in

court commissioners, but act creating com

mission not repealed. Bakman v. Hacken

sack Imp. Commission [N. J. Law] 57 Atl.

141.

85. Burden of proving authority to levy

tax. People v. McDougal. 205 Ill. 636. 69 N.

E. 95. No presumption of nonassessment

arises from the failure of the commissioners'

report to name party as beneficiary. Kaiser

v. Mills [Ind.] 69 N. E. 142. Conclusiveness

of statement of drainage commissioners as to

object of tax. People v. McDougal. 205 111.

636, 69 N. E. 95. Waiver of objections.

Com‘rs of Highways v. Big Four Drainage

Dist. 20'! Ill. 17. 69 N. E. 576. Absolute and

exact equality in the matter 0! apportionment

is not expected or required. City of Kan.

City v. Gibson. 66 Kan. 501. 72 Pac. 222.

Validity of acts of de facto engineer as at

fecting the legality of sewer tax. Akers v.

Kolkmeyer, 9’! Mo. App. 620. 71 B. \V. 536.

86. People v. Glenn. 807 Ill. 50, 69 N. E.

568; Wetmore v. Chicago. 206 111. 367. 69 N. E.

284. The taxpayer has the right to be in

formed for what purposes his property is

to be taxed. People v. Glenn, 207 Ill. 50, 69

N. E. 568. A drainage tax adopted by the

2 Curr. Law— 103.

vote of the taxpayers of a city is subject to

the conditions imposed in voting upon it.

State v. Kohnke. 109 La. 898.

87. Collateral attack on proceedings. John

son v. Hunter. 127 Fed. 219.

88, 80. Smith v. Peterson [Iowa] 99 N. W.

552.

00. Erickson v. Cass County. 11 N. D. 494.

92 N. W. 841; Turnquist v. Cass County Drain

Com'rs. 11 N. D. 514, 92 N. W. 852.

91. Stone v. Little Yellow Drainage Dist..

118 Wis. 888. 95 N. W. 405.

02. Nor can he sue in equity to test the

validity of the proceedings after permitting

the drain to be constructed without objec

tion. Wilson v. Woolman [Mich] 94 N. W.

1076. Euoppol to deny validity of law or

legality of proceedings. Erickson v. Cass

County, 11 N. D. 494. 92 N. W. 841. Injunction

against collection of assessments. Id. Es

toppel from enjoining collection of assess

ments. Turnquist v. Cass County Drain

Com'rs. 11 N. D. 514, 92 N. W. 862.

03. People v. McDougal. 205 111. 636. 69 N.

E. 95; People v. Glassco, 203 111. 858. 67 N. E.

499. Under a statute providing tor an ap

peal. by any person aggrieved by an assess

ment, to the supreme court within 30 days,

and that such appeal shall bring up the pro

priety of the amount of the assessment. it is

held that an appeal is an adequate remedy for

all errors at the trial which affect the amount

of the award. State v. Superior Ct. of King

County. 81 Wash. 82. 71 Pac. 601. Time with

in which the validity of assessments may be

attacked under the Kansas statute. City of

Ken. City v. Gibson, 66 Kan. 501, 72 Pac.

09°
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Contracts—A municipality is liable for funds expended in the construction of

a sewerage system under an implied as well as an express contract." Under a con

tract with a city for the construction of a sewer, the contractor is not responsible

for defects caused by laying pipes according to the direction of the city engineer,

the contract specifying that the engineer’s directions must be followed." In

some states it is provided that a ditch contractor shall have a lien on the property

to secure the amount due him under his contract.“

The question of whether the construction of a particular sewer or drain will

inure to the public health, convenience or welfare is a judicial one, which the

legislature cannot determine to the exclusion of the courts.” But in respect as to

whether a statute providing for a general sewage or drainage system is a public

benefit is for the legislature and not for the courts to determine; hence, in the

absence of fraud or oppression, the propriety of the legislative decision is not sub

ject to judicial review.”

An ordinance providing for the construction of a sewer or sewers must describe

the proposed improvement with reasonable certainty.”

A statute providing for the construction of a drainage ditch does not authorize

the construction of a levee not incidental to the building of such a ditch.1

Proceedings for establishing.—The proceedings for the establishment of a

drainage ditch are generally regulated by statute. The first step to be taken, under

most of these statutes, is the giving of notice to parties interested of the proposed

improvement.’

A petition in proper form filed as required by statute is a jurisdictional pre

requisite to the authority of commissioners to entertain proceedings thereunder,

but a description of a proposed ditch need not be stated with precise accuracy.‘

0‘. Contooc00k Fire Precinct 7. Hopkin

ton. 71 N. H; 574. Acceptance and use of a

~<cwer by a town with knowledge that it wa

expected to pay the cost of its connection.

would make it liable for labor and materials

put into the sewer, though it did not author

ize it to be constructed in the first instance.

Id. Ratification of the unauthorized construc

tion of a sewer operates as matter in estop

pel. Alters v. Kolkmeyer, 97 Mo. App. 520.

71 8. W. 538. Proof of ratification. Id.

05. In general, however, a city engineer

has no authority to modify a contract for

sewerage construction. Lamson v. Marshall

[Mich.] 95 N. \V. 78. Engineer's estimates

binding it honestly made. Burden of prov

ing dishonesty. Id. Pcnnlty for noncomple

tion of work. Stipulated damages. Waiver

of stipulation. Extension of time. Id.

06. Statute of llmltatlonlt The statute of

limitations only begins to run against an

action to enforce a ditch contractor‘s lien.

under the Kentucky statute. from the time

the county surveyor accepts the work and

gives a certificate of the amount due. Dixon

v. Labry [Ky.] 78 S. W. 430. Sufficiency of

petition to enforce contractor‘s lien. Dixon

v. Labry. 24 Ky. L. R. 691, 69 S. W. 791.

97. State v. Board of Com'rs of Polk Coun

ty, 8‘! Minn. 325. 92 N. XV. 216. 60 L. R. A. 161;

Walker v. Chicago, 202 Ill. 531. 67 N. E. 369.

08. Prior v. Buehier & C. Const. Co.. 170

M0. 439. 71 B. W. 205: State v. Board of

Com’rs of Polk County, 87 Minn. 325. 92 N. W.

216, 60 L. R. A. 161. The determination that

a sewer is necessary by the municipal assem

bly of a city is conclusive in the absence of

fraud. Alters v. KolkmeyerI 91 M0. App. 520,

7i 8. W. 536.

90. Ordinance defective for failure to

show with certainty the length of proposed

drain. Wetmore v. Chicago, 205 111. 861, 69

N. E. 234. An ordinance authorizing the con

struction of a branch sewer. in accordance

with the provisions of the main sewer. is

valid. Akers v. Kolkmeyer, 97 Mo. App. 520.

71 S. W. 538. Ordinance sufficiently designat

ing size, dimensions and plans of sewer. ld.

Sufficiency of description of proposed sewer

and specifications of manholes and catch

basins. Walker v. Chicago, 203 111. 581, 67

N. E. 389.

l. Royse v. Evansville & '1‘. H. R. Co.. 160

Ind. 592. 67 N. E. 446.

2. Lile v. Gibson, 91 Mo. App. 480: Walker

v. Chicago. 202 111. 531, 67 N. E. 869. Only

landowners reported as being aflected by

proposed work need be notified. Pleasant

Civil Tp. v. Cook. 160 1nd. 583, 67 N. E. 162.

When notice of filing of commissioners' re

port and time of iienrinfl‘ unnecessary under

Indiana statute. Id. Under a statute requir~

ing that the court shall examine the prnceed~

ing of the drain commissioner and notify all

persons whose lands are to be traversed and

who have not released the right of way. u

township cannot restrain the construction of

a drain merely because it was not notified of

the proceedings. Township of Flynn v. Wool

man [Mich.] 95 N. W. 667.

8. It is sufficient if the starting point.

course, and terminus be stated with approx

imate accuracy. State v. Board of Com'rs of

Polk County, 87 Minn. 815, 92 N. W. 216. 60 L

R. A. 161. Sufficiency of petition. Pleasant

Civil Tp. v. Cook, 160 Ind. 538, 67 N. 1!; an.

A petition asking for the construction of a

ditch and levee. and alleging that "the con



2 Cur. Law. 1635SEWERS AND DRAINS § 4.

The practicability of a proposed drain is sometimes referred to commissioners or

engineers, who are required to render a report thereon.‘

Costa—In drainage proceedings, costs are granted to the successful, against

the losing party, as in ordinary suits.“

Jurisdiction of drainage procaedings.—The tribunals, in whom jurisdiction

for the trial of drainage proceedings is vested, are generally specified in the

drainage laws of the several states.‘

Appeals.—An order of a board of commissioners for the establishment of a

drainage ditch may be appealed from where objections thereto have been overruled.T

Where a statute provides a special remedy to any person aggrieved by the actions

of drain commissioners, and the time within which he must avail himself thereof,

a failure to take advantage of such remedy within the time designated bars his right

struction of said work is necessary to ac

complish the object of the petition," cannot

be treated as sufllclent for the construction

of the ditch alone after holding that no levee

could be constructed under the statute.

Royse v. Evansville & ’I‘. H. R. Co., 160 Ind.

592, 67 N. E. 446. Though persons not named

in a drainage petition. but who are affected

by the proposed ditch. may file a remon

strance after the original parties have lost

the right under the statute, by lapse of time.

they must show that their failure to act

sooner was not due to lack of diligence.

Keiser v. Mills [Ind.] 69 N. E. 142.

Elect of demurrer: A demurrer, to an al

legation that plaintiff's land will not be bene

fited by a proposed levee improvement, does

not admit the truth of such allegation. St.

Louis B. W. R. Co. v. Grayson [Ark.] 78 B. W.

717.

4. Time of making order by drain commis

sioners as to practicability of proposed drain.

Township of Flynn v. Woolman [Mich.] 95

N, W. 567. Failure of record to show when

minutes of survey were received by commis

sioners. Id. Though not marked "Filed" at

the time of filing, the report of a city en

gineer as to the establishment of a sewer is

not thereby rendered invalid. Akers v. Kolk

meyer, 91 Mo. App. 520, 71 S. W. 536.

8. Bond for costs. Assignment of error

to judgment against sureties on bond. In

re Bradley, 117 Iowa, 472, 91 N. W. 780. When

the statute requires that, on a petition for

establishing a drain, a bond must be given

for costs, the board of commissioners retains

jurisdiction until the amount of the bond is

fixed. Sprigga v. State, 161 Ind. 225, 66 N. E.

698. Amount of recovery on bond. Id. Suit

for costs by drainage commissioners against

applicant where proceedings for drainage

were dismissed. Brown v. Kennedy [Mich.]

93 N. W, 1073. When judgment for costs

proper. Com'rs of Highways v. Big Four

Drainage Dist., 207 Ill. 17. 69 N. E. 576.

6. Strayer v. Taylor [Ind.] 69 N. E. 145;

Lile v, Gibson, 91 Mo. App. 480. A wrong de

cision by a. board of drainage commissioners,

in determining as to its jurisdiction, does not

oust it of authority in the premises. Strayer

v. Taylor [Ind.] 69 N. E. 145. Under the Mis

souri statute, a proceeding before a justice

of the peace to ditch land for agriculture

drainage does not require any statement or

petition to be filed with the justice, but a

rough sketch or plat of the land to be drained

or across which the drain is to be construct

ed. and, where such statement is in fact filed.

the averments thereof cannot affect the juris

diction of the justice. Lile v. Gibson, 91 Mo.

App. 480. Objection to jurisdiction. Burden

of proof. Strayer v. Taylor [Ind.] 69 N. E.

145.

7. If such order be of an administrative

nature, it need not be final to give the court

jurisdiction. Btrayer v. Taylor [Ind.] 69 N.

E. 146. On appeal, by remonstrants in pro

ceedings for the establishment of a drainage

ditch, no objections except those which go

to the jurisdiction of the county commis

sioners over the subject-matter can be con

sidered. unless they were raised in the com

missioners“ court. Id. Under a statute pro

viding that any person not satisfied with the

decision of the commissioners may appeal to

the county court, by filing a. bond conditioned

to pay taxes and costs, etc., an appeal is

fully taken. and the county court has juris

diction of the parties and subject-matter,

after the filing and acceptance of the requir

ed bond, and the issuance and service of, and

return to a supersedeas. Frahm v. Commis

sioners of Craig Drainage Dist., 200 111. 238,

65 N. E. 649. Under the Missouri statute, ap

peals from an order of the county court con

firming the report of drainage commissioners

are not limited to the assessment of dam

ages and benefits, but apply to the whole

case. King's Lake D. & L. Dist. v. Jamison.

176 M0. 557, 75 S. W. 679. But such an ap

peal cannot be had directly to the supreme

court, but must be taken through the circuit

court. Id. Under the Indiana statute, pru

viding for the construction of drains by

boards of commissioners, a finding by the

board against a proposed drainage ditch is

conclusive and not appealable to the circuit

court, where the judgment of the board is

based upon the decision of reviewers that

the work is not of public benefit. Oathout v.

Seabrooke. 159 Ind. 529, 65 N. E. 621. Full

name of party as ground for dismissing ap

peal in drainage proceedings. under Indiana

statute. Keiser v. Mills [Ind.] 69 N. E. 142.

But where, after exceptions had been filed to

the report of an engineer appointed to ex

amine the construction of a public ditch, the

board of county commissioners, after examin

ing and considering the report and the ex

ceptions, filed an order overruling the ex

ceptions and accepting and approving the

report, such' order was not a final order or

judgment from which the exceptant was en

titled to appeal. Studebaker v. Board of

Com'rs, 161 Ind. 583. 69 N. E. 256. When mo

tion for order establishing drain need not

he sustained on appeal. In re Bradley, 117

Iowa, 472, 91 N. W. 780.
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to object.‘ When the statute authorizes the rejection of any bid for contracts for

sewer construction, the fact that the contract was not to the lowest bidder does not

alone show fraud.“ Where two modes of procedure are provided for the construc

tion of sewers by cities, a complaint alleging that one mode was not followed does

not show the contract to be invalid.1°

Liability for improper construction.-——A municipality is liable for negligence

in the construction of a sewer or drain. Accordingly a drain so negligently con

structed by a county as to cause water to back and accumulate on the land of an

adjoining proprietor, to his injury, gives such owner a cause of action for dam

ages against the county." But a city is not liable for failure to anticipate and

provide against an unforeseen injury resulting from the construction of a sewer."

Nor is a municipality liable to landowners for injuries caused by the dis

charge of surface water from ditches, constructed by the municipal authorities,

diverting such water from its natural course." Contributory negligence of the

plaintiff, in an action for damages alleged to have been caused by improper drain

age from the defendant’s lands, is a good defense to the action.“

§ 5. Management and operation. Duty to maintain and repair.—As a gen

eral rule, it is the duty of a municipality to maintain its sewers and drains, and

keep them in such reasonably good repair as to enable them to perform their or

dinary functions." A city is not an insurer of the condition of its sewers, though

8. Horn v. Board of Sup'rs [MichJ 98 N.

W. 256. Where the jurisdiction of the board

is established by the filing of! a sufficient

petition, and proper notice of hearing has

been given, courts will not inquire into the

correctness of their judgment upon questions

within their Jurisdiction. Erickson v. Cass

County. 11 N. D. 494, 92 N. W. 841. Flnaiity

of judgment confirming commissioner‘s re

port under Indlnnn statute. Pleasant Civil

Tp. v. Cook, 160 Ind. 538, 67 N. E. 262.

9, 10. Peckham v. Watsonvllle, 188 Cal.

242, 71 Pac. 169.

11. Todd v. York [Neb.] 92 N. W. 1040:

Kent County Com‘rs v. Godwin [Md.] 58 Atl.

478; City of Valparaiso v. Kyes, 80 Ind. App.

447, 66 N. E. 175. Working as a laborer upon

a drain does not estop an owner of land from

asserting his right to compensation for in

juries to his land caused by the negligent

construction of such drain. Kent County

Com'rs v. Godwin [Md] 56 Atl. 478. A city

is liable tor filling up a creek, which natur

ally drained a comparatively small area. and

putting in a. small sewer pipe, to drain a

much larger area, which is so inadequate to

carry 0! high water drainage as to cause a

nuisance. Hentz v. Mt. Vernon, 78 App. Div.

[N. Y.] 515. In constructing a street over

a watercourse. a city is legally bound to con

struct a culvert of sufficient capacity to al

low the free and unobstructed flow of said

watercourse, and to keep and maintain such

culvert in condition for this purpose. Lynch

v. Clark [R. 1.] 56 Atl. 779. While a. city

is not bound to establish sewers and will

not be responsible to a citizen for failing

to provide them for any part of its terri

tory, it will be liable. if after establishing

them. it authorizes or. with knowledge. per

mits them to be so negligently constructed

or operated by its agents as to become a

nuisance detrimental to health and property.

City held liable for sickness and depreciation

in property caused by dumping garbage on

neighboring premises. City 0! Knoxville v.

Kissing [Tenn.] 76 B. W. lid. A city cannot

maintain sewer manholes with perforated

tops unless they are so maintained and dis

tributed as not to emit toul vapors in such

quantities as that they will prove a serious

discomfort to people living in the neighbor

hood. Kolb v. Knoxville [Tenn.] 76 S. W. 823.

City. after notice, did not repair a broken

sewer from which sewage flowed into plain

tif't's cellar. Held, liable in damages. Bet

terly v. Scranton [Pa.] 57 Atl. 768.

Sullcicncy o! complaint alleging negli

gence: A complaint, charging negligence in

the construction of new drains. whereby dam

ages are sustained from overflows. is sufil

clcnt. Tyler v. Bay St. Louis [Miss.] 34 So.

215.

12. Murphy v. New York. 89 App. Div. [N.

Y.] 93. Injury resulting from a statutory

change in the method of constructing a drain.

before the work was commench under the

original act, is dnlunum shsqne injnrln.

Steel v. Pollard, 101 Mo. App. 684. 74 S. “2

373.

18. Stacker v. Nemaha County [Neb.] 93

N. W. 721. >

14. Sufficiency oi‘ allegation of contributory

negligence. Peters v. Lewis. 83 Wash. 617.

74 Pac. 815. Whether an accident whereby

personal injuries are sustained is due to the

I negligence of a city in constructing a drain is

a. question for the jury to determine.

:Shuughnessy v. Pittsburg, 20 Pa. Super. Ct.

609.

15. But where a city has tried to remove

a defect in a sewer causing damage to pri

vate property, it will not be summarily en

.loined from using the sewer. Bailey v. New

York, 38 Misc. [N. Y.] 641. Insufficiency of

evidence to prove failure to keep sewer in

proper repair. Gulath v. St. Louis [Mo.] 77

S. W. 744. Where a sewer has been properly

constructed and has a sufficient capacity un

der ordinary circumstances. the city is not

liable for an overflow resulting from an ex

traordinary rainstorm. such injury being an

act of God. Id. Sufficiency of evidence to

show capacity of sewer to serve its ordinary
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it is bound to use reasonable care in keeping them in repair." In South Carolina,

property owners may have compensation for injury to their property by contamina

tion of the waters of a stream by sewerage," but a recovery for flooding lands by

augmenting the flow of a stream has been denied in New York."

Liability for improper operation.—It is a public nuisance for a city to con

taminate a running stream by emptying

as to render it unfit for use by persons through whose property it flows."

sewage into it, and so pollute its water

A city

is liable to a peremptory writ for the abatement of a nuisance created by the

construction of a sewer,” the very purpose of a sewer being to remove, not to

create, the conditions from which such nuisances arise.n
But where a city has

built and maintained a sewer adequate for all usual purposes, it is not liable for

damages caused by an overflow of the sewer due to an extraordinarily violent

storm.“

a private sewer."

A city is not liable for a nuisance caused by discharge of sewage from

It is provided in some states by statute that no sewage shall

be discharged in any stream supplying water to the public for domestic use.“

purposes. Id. An allegation, in an action t'or‘l

damages for water escaping from a sewer,‘

stating that defendant owed plaintii! the dutyl

to keep a certain wall in repair. so as to

prevent the flow of sewage upon plaintiff's

land, is insufficient upon demurrer. where the

facts from which the duty arose were not

alleged. Neinaber v. Weehawken [N. J’. Law]

57 Atl. 267. Long use of a culvert for the

flow of water from the city sewers, and reso

lutions of the city council extending it,

amount to an adoption of the culvert by the

city as a. part of its sewer system. and make

it liable to property owners for damage

caused by its collapse. negligently permitted

by the city. City of Richmond v. Gallego

Mills Co. [Va.] 45 S. E. 877.

16. Failure to repair hidden defects, prior

to their discovery, does not of itself show

negligence. “'eidman v, New York. 84 App.

Div. [N. Y.] 321. Nor is a city liable for fail

ure to provide sewers to carry oi! surface

water, or for failure to relieve a lot of

burdens cast upon it by nature. Miller v.

Newport News [Va.] 44 S. E. 712. A

city is not liable to one who connects a

sewer from his property to the city‘s main.

with knowledge that the main is insuf

ficient to carry off the sewage. by reason of

which incapacity his property is flooded by

backwater. Sheriff v. Oskaioosa, 120 Iowa,

442, 94 N. W. 904. Though a city may have

the statutory power to condemn land for the

construction of a sewer. yet it cannot injure

lands which it has not condemned. by empty

ing sewage into a stream ilowing therein.

City of Birmingham v. Land, 137 Ala. 538.

A provision in a. city charter that failure to

present claims against the city to the city

council shall be a. defense to an action on

such claims applies to an action for flooding

property from the clogging of a sewer. Pol

lard v. Cadillac [Mich.] 95 N. W. 536,

17. The statute gives the same right of

compensation on condemnation of lands for

waterworks. sewerage and lights as on con

demnation for railway purposes [Code 1902,

I! 2008, 2012]. Matheny v. Aiken [8. C.] 47 B.

E. 66. Where the property owner is given a.

remedy by way of compensation for injury

to his property by the emptying of sewerage

into a stream, that remedy is exclusive.

and he cannot sue the city for tort nor to

abate the nuisance. Id. Damage to property

outside the city limits, caused by emptying

sewerage into a stream, constitutes a. private.

not a public. wrong. Id.

18. A city which by its system of surface

drainage and sewage has increased the flow

of water in a stream is not liable to one

whose lands are flooded. so long as the in

crease is not greater than could be accom

modated by the stream in its natural condi

tion. So where the owner had narrowed the

stream. there was no recovery. Smith v.

Auburn. 88 App. Div. [N. Y.] 390.

10. City of Birmingham v. Land. 187 Ala.

538. A city is liable for the pollution of

water by its sewage, where the right to the

use of such water free from impurities has

been acquired by prescription. The remedy

of such owner is an action for compensation.

Doremus v. Paterson, 63 N. J. Eq. 605. A

lessee of oyster beds from the state is not

only entitled to an injunction against a city

for discharging sewage whereby his oysters

are killed, but also to damages for the loss

occasioned thereby. Bailey v. New York, 38

Misc. [N. Y.] 641. Authority to construct a

sewage system confers no right to construct

sewers so as to discharge the sewage into a

creek, to the injury of riparian owners.

Summons 1. Gloversville, 175 N. Y. 346, 67 N.

E. 622. A purchase of land affected by an

improper discharge of sewage has the same

rights as his vendor had. City of Birming

ham v. Land. 137 Ala. 588.

20. Though it be built under the direction

of skilled engineers. Rand Lumber Co. v.

Burlington [Iowa] 97 N. W. 1096.

21. Rand Lumber Co. v. Burlington [Iowa]

97 N. W. 1090. Accordingly. a nuisance

caused by the improper discharge of sewage

will be enjoined. Sammons v. Gloversvilie.

175 N. Y. 846. 67 N. E. 622. Where one be

fouls or pollutes the water of a. running

stream rendering the water unfit for use,

thereby creating a nuisance, the continua

tion of the acts from which such results

follow will be enjoined at the suit of the

person injured. Todd v. York [Neb.] 92 N. W.

1040. That the nuisance is on private prop

erty is no defense to the writ of abatement

against the city. Rand Lumber Co. v. Bur

lington [Iowa] 97 N. W. 1096.

22. Sundheimer v. New York, 7"! App. Div.

[N. Y.] 63.

23. Though it has taken no steps to abate

the nuisance nor passed any ordinance pro

hibiting such nuisances. Miller v. Newport
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Measure of damages—The measure and elements of damage resulting from

the improper discharge of sewage depend upon the circumstances of the case and

the extent and nature of the-injury."

Limitations of actions—Whether the statute of limitations applies, so as to

bar a recovery for a nuisance caused by the improper discharge of sewage, depends

very often upon whether the nuisance be a continuing one or a mere temporary

injury.“

Statutory regulations—In Indiana, it is provided that the cleaning and re

pair of drainage ditches shall be maintained by allotment among the landowners."

Vacation of drains—Proceedings for the vacation of drains are regulated by

statute in some states.“ When a city has constructed sewers or drains to carry

off the surface water, it may not discontinue or abandon the same if the lot owner

is thereby left in a worse condition than before the construction of such drains.”

§ 6. Private and combined drainage—Private drains may be constructed

and kept open by mutual agreement of adjoining landowners.”

News [Va.] 44 S. E. 712. In absence of negli

gence, verdict for city properly directed.

Sundhelmer v. New York, 77 App. Div. [N.

Y.] 53, But where a culvert is built by a

city under the highway, the city is not bound

to maintain and keep in repair an extension

of the culvert constructed on private land by

an individual to facilitate the bringing of

water to the culvert. Lynch v. Clarke [R. 1.]

56 At]. 779.

24. Such an set may be embraced within

the title “An act to secure the purity of the

public supplies of potable water." State v.

Diamond Paper Mills Co. [N. J. Err. & App.]

53 Ati. 1125, Neither is the statute objec

tionable as being special or local, nor be

cause it confers extraordinary jurisdiction

upon the chancery court. Id. The statute is

violated, so as to authorize an injunction at

the suit of the board of health. if refuse,

placed in a river above the point where a

city takes its water supply, pollutes the

water at. the place where it is placed in the

river. though it does not pollute the water

where the city water supply is obtained, or

injure the city. Id.

8- Conthlulllg nuisance-l Where a nui

sance from an improper discharge of sewage

by a city is a. continuing one, the city is lia

ble for all discharges within the statutory

period of limitations. though the original

cause of action for the establishment of the

nuisance be barred. Bennett v. Marlon, 119

Iowa, 473, 93 N. W. 558; Vogt v. Grinnell

[Iowa] 98 N. W. 782. Measure of damages.

Injury to pasturnge. Bennett v. Marion. 119

town, 478, 93 N. \V. 558. Effect of discontin

uing nuisance after threatened suit. Vogt v.

Grinneli [Iowa] 98 N. W. 782. In an action

for damages to a farm between certain days,

owing to a discharge of sewage over the land,

the damages recovered cannot exceed the

rental value. Bennett v. Marion, 119 Iowa,

473, 93 N. W. 558. The inconvenience of liv

ing on property which. from an overflow of

scwnge. has become filthy, unhealthy and al

most uninhabitahle. is an element of damages

to be considered by the jury. Houston, E. d;

\V. T. R. Co. v. Charwaine. 30 Tex. Civ. App.

683, 71 S. W. 401. When evidence of depre

ciation of value of property is harmless error.

Id. Vague instruction as to measure of

damages. Finley v. Williamsburgh. 24 Ky.

L. R. 1336, 71 S. W. 502. Elements of dam

age sustained and benefit received by drain

age ditch. Lilo v. Gibson, 91 Mo. App. 480.

20. Each of several overflows. caused by

improper drainage, constitutes a. separate

trespass, and the statute of limitations only

begins to run from the time of each occur

rence. and not from the time of construction

of the drain. Finley v. Williamsburgh, 24

Ky. L. R. 1336. 71 S. W. 502. Statute of lim

itations as applicable to l continuing nui

sance. City of Birmingham v. Land, 137 Ala.

538; Bennett v. Marion, 119 Iowa. 473. 98 N.

W. 558. A nuisance caused by sewage dis

charge is not necessarily of a permanent na

ture merely because the sewer is permanent.

so as not to allow the statute of limitations

tlgzattacb. Vogt v. Grinnell [Iowa] 98 N. \V.

27. Hille v. Neale [Ind. App.] 69 N. E. 713.

Notice of allotment and reallotment. Id.

Voluntary acquiescence by landowners for

the time being in invalid requirements as

to cleaning and repairing a drainage ditch

cannot bind them for the future as to void

allotments. Id. The repair of ditches con

structed for agricultural drainage is not cast

upon the landowner. He is only required to

keep the ditch open through his land, and

the statute does not contemplate that the

keeping of the ditch open shall be taken into

consideration in assessing damages to his

land. Lilo v. Gibson. 91 M0. App. 480. The

right of action against a town for not main

taining and keeping in repair a public sewer

or drain is given, by the Mnan statute, to

those only who havearight to enter the sew

er. Evans v. Portland. 97 Me. 509. Public

recordation of ditch improvements. Dixon

v. Labry. 24 Ky. L. R. 697, 69 S. W. 791.

28. A statute requiring notice of the va

cation of a drain does not necessitate notice

of the mere tapping of the existing drain by

a proposed drain. Township of Flynn v.

Woolman [Mich.] 95 N. W. 567.

20. McAdams v. MCCOOR [Neb.] 99 N. \\'.

656.

30. In Illinois, the operation of combined

drainage is regulated by statute. Dnum v.

Cooper, 103 Ill. App. 4. Highway commis

sioners are governed by the same rule as ml
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The people have power to establish and provide for district sewers entirely, or

for district, joint district and private sewers."

A city council cannot convert a public sewer into a district sewer, or a district

sewer into a public sewer by merely changing the name."

The charters of some municipalities give them the power to grant permits to

private individuals to enter their sewage into the public sewer."

§ 7. Obstruction of drains—As a general rule, a municipality is liable for

the obstruction of a drain or sewer, or for its failure to open such drain or sewer,

whereby the property of adjacent proprietors is injured.“

The measure of damages against a. city for such negligence is the injury

actually sustained.“

But the mere omission of municipal authorities to provide adequate means to

carry oil the water which storms and the natural formation of the ground throw

on city lots and streets will not sustain an action by an owner of land against the

municipality for damages arising from the accumulation of water."

Nor is a municipality liable for the obstruction of drains over which it has

no control, and therefore owes no duty." Where neither a city nor any of its

joining landowners in changing the courses

of drains. Id.

81. Prior v. Buchler & C. Const. Co.. 170

M0. 439, 71 S. W. 205. When construction of

joint sewer operates beneficially. 1d. A

charter provision forbidding the changing of

a district after a sewer has been constructed

therein is not violated by an ordinance cre

nting a joint sewer district out of numerous

districts. in order to complete the drainage

system of such districts. South Highland L.

.e I. Co. v. Kan. City, 172 M0. 528, 72 S. W.

944.

32. South Highland L. 8: I. Co. v. Kan.

City, 172 M0. 523. 7! S. W. 944. A sewer

which is built in pursuance of a resolution of

a city council. and paid for with municipal

funds provided for the purpose, is a public

sewer, though not established by ordinance.

Alters v. Kolkmeyer, 97 Mo. App. 520. 71 S.

W. 536. Under a city charter providing for

the construction of joint district sewers to be

paid by special tax bills against property

within the district. s. sewer reserved for the

drainage of a certain area is a joint district.

and not a public sewer and the cost thereof

may be assessed on the property drained.

South Highland L. d: 1. Co. v. Kan. City, 172

M0. 523, 72 S. W. 944. A sewer which only

drains particular sewer districts is not ren

dered public by the fact that it is paid for

out of public funds and designated by s.

city ordinance as a. public sewer; hence a

subsequent ordinance assessing the cost of

completing the sewer on property within a

joint district created by such ordinance is

valid. Id.

88. A permit to enter a sewer upon a

certain street does not authorize the entry of

the sewer upon another street. not a part of

nor an extension of the sewer on the former

street. Evans v. Portland, 97 Me. 509. A

permit from the municipal officers to enter

such sewer runs with the land, but a party

cannot claim under such a. permit granted to

one who was a stranger to the title at the

time it was given. Id. Though a city. from

failure to adopt the statutory provisions,

may not have authority to tax the persons

whose drains enter the sewer their just share

of the expense of constructing it. there is

no reason why it may not grant the privilege

to such persons for a consideration agreed

upon, or if it sees fit, without considera

tion. Contoocook Fire Precinct v. Hopkin

ion. 71 N. H. 674.

M. Evans v. Portland. 97 Me. 509; Hohrer

\'. Harrisburg, 20 Pa. Super. Ct. 543; Werner

v. Cincinnati. 23 Ohio Circ. R. 475; Hewett

v. Canton, 182 Mass. 220, 65 N. E. 42; City

of Valparaiso v. Kyes, 30 Ind. App. 447, 66

N. E. 175; McCartney v. Phila., 22 Pa. Super.

Ct. 257. The owner of private property owes

no duty to a city requiring him, in construct

ing his house or maintaining his water serv

ice pipes. to anticipate and provide against

a rush of water from a. break in a watermain

caused by the negligence of the city. Werner

v. Cincinnati, 23 Ohio Circ. R. 475. Though

a plaintiff may not be entitled to damages

for alleged improper construction of ditches.

yet he may obtain equitable relief in a proper

case. Stocker v. Nemaha County [Neb.] 93

N. W. 721. Sufficiency of complaint for ob

struction of drain. City of Valparaiso v.

Kyes, 30 Ind. App. 447, 66 N. E. 175. Notice

of obstruction as affecting liability. Lynch

v. Clarke [R. 1.] 56 Atl. 779.

85. McCartney v. Phila., 22 Pa. Super. Ct.

257. Such damages must he established by

evidence tending to show actual injury to the

property and a decrease in its rental value.

Id. Damages which have accrued by the im

proper obstructlon of a. sewer, subsequent to

a. prior suit, may be recovered. Houston, E.

8.: W. 'i‘. R. Co. v. Charwaine, 30 Tex. Civ.

App. 683, 71 S. W. 401.

780. Cooper v. Scranton, 21 Pa. Super. Ct.

i .

87. So if landowners fill, or allow their

land to be filled, so that a stream is ob

structed and diverted. the city is not liable.

Lynch v. Clarke [11. I.) 56 Atl. 779. Where

a street railway constructed under authority

of the selectmen of the town constructs a

wide gutter for the conveyance of surface

water. so that the water is thrown back on

plaintiff's land, the town is not liable there

for. Hewett v. Canton, 182 Mass. 220, 65 N.

E. 42. Liability of railroad company for

obstructing drains. Baltimore 8: O. S. W. R.

Co. v. State. 159 Ind. 510, 65 N. E. 508.
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authorities has ever assumed any control over a private culvert, or in any way con

verted it into a public one, the city is not liable to property owners for damages

from its obstruction."

SEERIFFS AND CONSTABLES.

B. Failure to Execute Process or Insufli

cient Execution (1644).

I l. The Oillce; Election or Appointment;

Qualification (1640).

§2. Powers, Duties and Privileges (1640). 0. Failure to Return Process and False

§ 3. Compensation (1641). Return (1645).

§ 4. Deputies, Under Sheriill, “a Builiih D- Failure to Take Security (1845).

(1042). E. Wrongful Levy or Sale (1645).

g 5, IanlllflQ- (1043), F. Misappropriation of Proceeds (16“).

A. In General (1643). § 6. Liability on Bond. (1640).

§ 7. Actions (1647).

§ 1. The office; electwn or appomtment; quahficatwn.—The rules applicable

to officers generally as treated in a former article apply also to sheriffs. Thus the

fact that a section of a statute providing for the election of constables in a particu

lar county was invalid as special and local legislation cannot be availed of by a con

stable to whom such section had no application." One appointed to fill a vacancy

caused by a sheriff’s resignation holds only until the period for which his predecessor

was elected has expired, and not until his successor is elected and qualified.“ A con

stable’s election shall not be invalidated by the fact that the township board of

supervisors, by proclamation, called for the election of two officers where the law

authorized but one, and where the statutes give notice of the time and place of

election and the officer to be elected.‘1 A deputy sheriff duly appointed, but not

having filed his appointment and oath of office as required by law, is at least a de

facto ofiicer, and process served by him is valid as to defendant.“ A sherifi who

has failed to give bond within the time required by statute may be removed from

office.“ A statute vacating a sherifi’s ofiice upon the lynching of his prisoner, and

providing that the coroner shall succeed to his duties, does not give the coroner

such an interest in the office of sheriff that he can maintain quo warranto to oust

the sheriff.“

§ 2. Powers, duties and privileges—An officer is not justified in refusing to

serve process, fair upon its face, and issuing from a court of competent jurisdic—

tion, because of some irregularity in the judgment." A sherifl may take a bond

of indemnity without summoning a jury to try title,“ or he may retain money and

38. Though the city may have extended

the culvert across a street. Robinson v. Dan

vllic [Va.] 43 S. E. 337. An ordinance order

ing the construction of a sewer and creating

a. joint sewer district for assessment pur

poses is not invalidated by the fact that

the outlet to the proposed sewer has been

obstructed. if the city has power to open a

new outlet. South Highland L & I. Co. v.

Kan. City, 172 Mo. 523, 72 S. W. 944.

8&- Davidson v. Von Detten, 189 Cal. 467,

73 Fee. 189.

See Officers, etc., 2 Curr. Law. p. 1069.

40. Even though the succeeding election

is void and confers no title on any one to

:he office. Terry v. Hargis, 24 Ky. L. R.

2498, 74 B. W. 271.

41. Sanchez v. Fordyce, 141 Cal. 427, 75

Pac. 66.

42. Williamson v. Lake County [8. D.]

96 N. W. 702.

43. Rev. St. 1895, art. 4894, provides that

the office shall be deemed vacant and the

county commissioners shall appoint a new

sheriff on failure of the elected officer to

give bond within 20 days after notice of

election. State v. Box [Tex. Civ. App.] 78

S. W. 982. The fact that a. sheriff has pre

viously given a bond, after appointment by

county commissioners, will not preclude his

removal from office for failure to give a

new bond, as required by law. after his elec

tion to the office. Id.

44. State v. Dudley, 181 Ind. 438, 68 N. E.

899.

45. State v. Roiney, 99 Mo. App. 218, '13

S. W. 250: State v. Stokes. 99 Mo. App. 236,

78 S. W. 254.

48. In South Dakota a statute providing

that if property attached is claimed by any

person other than the defendant. the sher

if! may summon a jury and try the validity

of the claim, and if their verdict is in favor

of the claimant he may release the attach

ment. unless the attaching creditor gives

him a sufficient indemnity, is not mandatory,

and the sheriff may take such indemnity

without summoning a. jury. Matheson v.

Johnson Co. [8. D.] 92 N. W. 1083.
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have the claims thereto determined by the court." He has the power to determine

the number, within the statutory limits, of persons in his posse.“ _But neither a

sherifi nor his deputy has authority to serve process to which the sheriif is a

party.“ He has no authority to break into a dwelling house for the service of

civil process and to do so is an abuse of process.“0 It is his duty to execute a war

rant in a lawful manner, and he must not commit a trespass by exceeding his

authority. If attacked while in the discharge of his duty he may avail himself of

the law of self defense, or if interfered with by others he may use all reasonable

force necessary to make an arrest." A sheriff has a right to amend his return, by

leave of court, with the aid of written mcmoranda." Where a statute gives the

commonwealth a lien on all the real estate of a sheriff for the faithful performance

of his official duties, he cannot claim a homestead exemption against the common

wealth." A statute providing that whenever any party shall make and file with

the clerk of the proper court an aflidavit of prejudice against the sheriff, the clerk

shall direct process to the coroner, is mandatory.“

§ 3. Compensation.-—It is well settled that an oflicer can charge only such

fees as are allowed by law." He is not entitled to fees for services which he did

01. Where he pays out the money on

being given an indemnity bond the makers

thereof are entitled to contest an action

against him by a claimant to the money. W.

'1‘. Rickards & Co. v. Bemis & Co. [Tex. Civ.

App.] 78 S. W. 239.

48. In Kentucky a statute authorizing

a county Judge to order a sheriff to sum

mon a. posse, of not less than two nor more

than ten. to guard certain property. gives

the sheriff and not the judge discretion as

to the number. Hopkins County v. St. Ber

nard Coal Co., 24 Ky. L. R. 942. '10 S. W.

289.

49. A return by either of them. of such

process, is void. Hillyer v. Pearson. 118

Ga. 815. That a sheriff has been subpoenaed

as a witness does not disqualify him from

drawing the venire for the jury. Corn. v.

Zillatrow, 207 Pa. 274.

50. Foley v. Martin [Cal.] 71 Pac. 165.

51. Petit v. Colmary [Del.] 55 Atl. 344.

A sheriff should discharge his duty impar

tially and it is no part of his duty to ac

commodate a plaintiff. Bell v. Wycoff, 131

N. C. 245. The mere fact that an officer

acted honestly and in good faith and meant

no disobedience to the precept of the court

is no excuse for failure to perform his duty.

Woodward v. McDonald, 116 Ga. 748.

52. State v. Jenkins, 170 M0. 16, 70 8. W.

152.

53. Baker v. Fidelity & Deposit Co., 24

Ky. L. R. 2196. 73 S. W. 1025.

54. Hence the court had no discretionary

power to grant or refuse a. motion to have

the coroner summon the jury. though coun

ter aflidavits were filed by the opposing

party. Litch v. People [Colo App.] 75 Pac.

1083. Construing Mills' Ann. St. 1 869.

65. Services rendered by a sheriff, for

which the statute does not expressly au

thorize a charge, are gratuitous. Red Wil

low County v. Smith [Neb.] 93 N. W. 151.

The statutes of Nebraska do not authorize

a sheriff to charge a county a. fee for the

return on a distress warrant placed in his

hands by the county treasurer. “no property

found." Id. In Georgiaasherlff is entitled to

a fee of $2.00 for serving a writ of certio

rari. McMichael v. Southern R. Co., 117 Ga.

518. He is not entitled to per diem compen

sation for attendance upon the commission

ers‘ court of his county, under a constitution

al provision allowing him such compensation

for attendance upon the district or county

court. the commissioners' court being sep

arate and distinct from the two other courts.

Robinson v. Smith County [Tex. Civ. App.]

76 S. W. 584. A sheriff cannot recover fees

for poundage under a statute providing

that he is entitled to fees where he makes

a collection, or where a settlement is made

after levy or where execution has been va

cated and set aside. where he does not al

lege that the defendant satisfied the judg

ment or countermanded the levy. O’Brien

v. Allen. 40 Misc. [N. Y.] 698. A sheriff is

not entitled to poundags upon vacation of

an execution against the person. O'Brien v.

American Surety Co.. 88 App. Dlv_ [N. Y.]

528. Where an attachment is discharged

by order of court upon application therefor

by a defendant, and upon his giving an un

dertaking the sheriff may recover pound

age of the defendant. B. P. Ducas Co. v.

American Silk D. d: F. Co., 84 N. Y. Supp.

878. Where a warrant of attachment was

vacated as to part of the property attached.

and the property remaining attached great

ly exceeded in value any claim which the

sheriff might have for poundage, he is not

entitled to poundage on the property re

leased by the partial vacating of the at

tachment. Plummer v. International Pow

er Co., 88 App. Div. [N. Y.] 452. Where a

sheriff is entitled to receive a fixed salary

in lieu of all fees and compensation for

services within the county, except for keep

ing and maintaining prisoners in the coun

ty jail, an allowance and payment to him

of street car and railway fares of prison

ers, in transporting them to and from the

jail, workhouse and courts. is illegal and

may be recovered by the county in an ac—

tion for money had and received. Douglas

County v. Sommer [Wis.] 98 N. W. 249. A

constable is entitled to recover from a

county money actually paid for the railroad

fare of a prisoner from the place of arrest

in another county to the county jail. Stry

ker v. Lycoming County, 20 Pa. Super. Ct.
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not render or which were not called for.“ He must comply with all the statutory

requirements before he can recover fees due him." If an oflicer serve copies, as

provided by law, he is entitled to his fees for such copies or against the opposite

party, whether he or the plaintiff made them." By a statute, in Wisconsin, giving

county boards power to change the method of compensation of sherifis, the board

may fix a salary which shall be in addition to his lawful disbursements, as well

as one which shall include all such disbursements.“° A plaintifi who has paid a

sheriff fees for the service of process is entitled to have such fees charged as costs.

although the deputy serving the process was merely a de facto oiiicer.‘° Where

property is released from attachment by plaintifi before termination of the suit.

the sheriff may recover directly from plaintiff his fees for keeping the property

under the attachment.“1

§ 4. Deputies, under sherifi's, and bailifi's.—-A sheriff is liable for his deputy’s

acts as his own," but he is not liable for the unauthorized acts of his deputy."

345. He cannot recover from a city. under a

statute making cities liable for the keep of

prisoners where if. gets the benefit of the

fine, for the keep of prisoners when a fine

constitutes no part of their punishment. but

he can recover for the keep of prisoners

committed to his care by process regular on

its face. although they should properly have

been committed to the city workhouse and

not to the county jail. City of Lexington v.

Gentry, 25 Ky. L. R. 738, 76 S. W. 404.

He is entitled to fees from the county for

receiving, boarding. and discharging pris

oners committed to the Jail under pro

visions of a. village charter (People v. Liv

ingston County Sup‘rs, 89 App. Div. [N. Y.]

152). and for custody of a prisoner, though

confined at sheriff's request in a. city jail

whose oflicers were not obliged to keep the

prisoner for him (State v. Clark. 170 Mo. 67.

70 S. W. 489). He is not entitled to recover

a. lump sum “paid police authorities for de

tention, boarding and lodging" of a prison

er in a city outside the county. where there

is nothing to explain the meaning of “de

tention.” nor what proportion of the lump

sum was for "detention." Stryker v. Ly

coming County. 20 Pa. Super. Ct. 345. In

ldaho a. person furnishing a. sheriff with

board for prisoners must look to the sheriff

and not to the county for his pay. Mombert

v. Zannock County [Idaho] 76 Pac. 239.

In Louisiana the sheriff is paid a lump sum

by the parish in all criminal cases. and in

addition fees are allowed in certain cases

recoverable as costs from convicted de

fendants. The statute so providing is con

stltuiional. Parish Board of Directors v.

Hebert [La] 36 So. "7. Charges for se

curing and keeping attached property may

be recovered by the sheriff from the plain

tiff before the termination of the suit in

which the attachment issued. Templeton v.

Capital S. B. d: '1‘. C0. [Vt.] 67 Atl. 818.

Charges incurred in securing property sub

sequent to the completion of the service

and return of the writ of attachment may

he recovered without having been indorsed

thereon. Construing V. S. l§ 5366, 1111, 1103.

1105. Id. A sheriff is entitled to pound

age upon service of an execution when he

has been prevented from fully executing

the writ by the act of interference of the

plaintiff. O'Brien v. Nat. C. & Cable Co.. 87

N. Y. Supp. 131. So the sheriff is entitled to

pound-age for service of a writ of attach

ment. where the attachment is annulled and

A

vacated on plaintiff's motion. the poundago

being recoverable from plaintiff. 1d.

50. Attendance on court when court was

not held and taking prisoners to court not

his duty to so take. People v. Livingston

County Sup'rs. 89 App. Div. [N. Y.] 152.

A levy does not. ipso facto. entitle a con

stable or his appointed watchman to a fee

for “receiving and keeping" property taken

on execution. there must be a “receiving and

keeping" of property. or some diillculty and

expense about the levy beyond the more

formal service of the execution and an in

stant acceptance of payment from the

debtor. State v. Stinebaker. 0 Mo. App.

280.

57. Must file vouchers where required by

statute. Mombert v. Bannock County [Ida

ho] 75 Fee. 239. Where a sheriff has re

ceived fees from a county without tho. roul

uisite approval of certain other public of

ficers the county may recover the same of

him. Douglas County v. Sommer [Wis.] SS

N. W. 249.

58. Williamson v. Lake County [8. D.]

98 N. W. 702.

50. State v. Erickson [Wis.] 98 N. W.

258. Under a statute authorizing a county

board to change the method of compensation

of the sheriff at any time before or during

his term of office. and declaring the act ap

plicable to all sheriffs. "including those

now holding office." a resolution of a countv

board that the then "present mode of paying

the sheriff a salary for work done in the

county" be changed, and that he shall there

after he paid a salary for all work. wherever

done. applies to sheriffs holding office at

the time of the passage of the act. to sher

iffs receiving a salary for work within. and

fees for work outside the county. and is not

unconstitutional. Id. A county board. hav

ing power to fix the salary of a sheriff at an

annual session. acts within its powers in

fixing the salary at an adjourned meeting

of the annual session. Douglas County v.

Sommer [Wis.] 98 N. W. 249.

00. Williamson v. Lake County [8. D.] 96

N. IV. 702,

61. Under V. S. 6366. allowing sheriff rea

sonable fees for securing property under

attachment. Templeton v. Cap. 8. B. & T.

Co. [VL] B7 Atl. 818.

02. The deputy is not the agent or servant

but is the representative of the sheriff. Fo

ley v. Martin [Cai.] 71 Pac. 166. Wrongful

arrest advised and requested by sheriff.
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deputy sherifi may in Nebraska perform any act for his principal in making a fore

closure sale.“ A deputy sheriff may recover from the sherifl for his services on a

quantum meruit, where there was no contract, and the statute did not regulate the

deputy’s fees."

§ 5. Liabilities. A. In general.-—-The general rule, supported by the great

weight of authority, is that when process, in due form of law, regular upon its

face, and duly authenticated, from a court having jurisdiction of the subject

matter, comes into the officer’s hands his only duty is to execute it in proper

form, and he will be protected in so doing despite irregularity of the proceed

ings of the court from which the process came.“

tion in taking the property of a stranger to the process."

from a court having no jurisdiction he is liable if he executes it."

But he cannot claim this protec

Where the process issues

In so far as he

goes beyond the command of the writ he is a trespasser and liable as such to im

mediate action." Under a statute protecting an oflicer in levying executions from

Stephens v. Wilson. 24 Ky. L. R. 1832, 72 B.

W. 336; Stephens v. Head [Ala.] 85 So. 565.

Notice to a deputy is notice to the sheriff.

State v. Carter, 92 Mo. App. 86.

68. Without knowledge or consent of the

sheriff his deputy wrongfully told a. con

stable that his assistance was wanted in dis

covering and arresting a criminal. Maddox

v. Hudgeous, 81 Tex. Civ. App. 291, 72 S. W.

414.

04. Post v. Smith [Nab] ’5 N. \V. 500.

65. Mayflsld V. Moore [Aim] 86 So. 2].

00. State v. King. 80 Ind. App. 889. 66 N.

E. 85; Smith v. Jones [8. D.] 92 N. W. 1084;

Hols v. Rediske. 116 Wis. 853. 98 N. W. 1105;

Wilbur v. Stokes. 11’! Ga. 545. He will be

protected in the execution of process which

appears on its fhce to issue from a court

having jurisdiction of the subject-matter and

showing no other want of authority, even

though the court has not in fact Jurisdiction

0f the case. Magerstadt v. People, 105 Ill.

App. 81‘. Contra, if the officer answers

jointly with another defendant he must stand

or fall with his joint defendant and cannot

avail himself of the protection of process

which might otherwise be a justification of

his acts. Church v. Pearne, 75 Conn. 350.

07. Adamson v. Noble. 137 Ala. 668. A

sheriff cannot justify a. levy on grain by a

writ of attachment against a former owner

thereof. Cook v. Higgins. 66 Kan. 762, 71

Fee. 269. The taking of an indemnity be

fore executing an attachment does not pro

tect the sheriff from suit by a stranger to

the writ. whose property has been wrong

fully levied upon. Hill v. England, 24 Ky.

L. R. 1058, 70 S. W. 634. A sheriff is liable

for damages in levying an execution on live

stock belonging, not to the execution debtor.

but to a third person. even though he re

turned the live stock to the owner, where

such return was made without notice to or

acceptance by the owner. Kieffer v. Smith

[5. D.] 93 N. W. 645. Where a sherifl making

a levy is notified that a. bull in a herd of

cattle is the property of plaintiff, but takes

all away and subsequently returns the bull.

the sale of the others having satisfied the

execution, he is liable to nominal damages

at least for the detention of the bull. State

v. Carter, 92 Mo. App. 86. Where after levy

ing on property a sheriff is notified that part

of the property is owned by a person other

than the defendant in the writ of attach

ment. it is his duty to sort out such person's

property and deliver it to him and he will

be liable for failure to do so. Orr & L. Shoe

Co. v. Frankenthal [Ind. T.] 69 S. w. 906.

A sheriff who, by his wrongful act. has set

in motion the train of evil culminating In

the loss of one person’s property levied up

on as that of another is liable therefor.

Sale by receiver under order of‘ court. Hill

v. England. 24 Ky. L. R. 1053, 70 B. W. 634.

Where a sheriff attaches the property of

one person on a writ running against an

other and subsequently returns the property

to the rightful owner, it is no defense in ac

tion against him by such owner for the

wrongful attachment that he surrendered

the property without the statutory afiidavit

or bond being given or made. Vaughn v.

Justice [Ky.] 78 S. W. 424.

8. Warrant for arrest. Stephens v. Wil

son. 24 Ky. L. R. 1832, 72 S. W. 336. A

sheriff and his bondsmen will be liable for

acts done In excess of the authority con

ferred on him by writ or orders of the

court. A sheriff. opening a road under or

ders of commissioners' court was liable for

cutting fences not on the route laid out for

the road. Morgan v. Oliver [Tex. Civ. App.]

80 S. W. 111. County commissioners' court

and judge not liable for the sheriff's tort.

Id.

69. Baum v. Turner, 25 Ky. L. R. 600. 76

S. W. 129. A sheriff is liable for levying

on property under a writ directed, not to

him but to another sheriff. and ordering that

sheriff to levy on property in a county not

within the jurisdiction of the first sherifl.

and an amendment of the writ to make it

conform to the sheriff‘s return would not

legalize his wrongful levy. McArthur v.

Boynton [Colo. App.] 74 Pac. 540. A sheriff

is not liable for fees paid an attorney to re

cover from him property wrongfully seized

on attachment. Vaughn v. Justice [Ky.] 78

S. W. 424. In an action of trespass for the

wrongful and illegal execution of a writ of

attachment. it is no defense that the dam

age claimed might have resulted from a law

ful execution of the writ. Where damages

for the loss of use of machines caused by

removing the main belt in a. mill were

claimed. it was no defense that under a law—

f‘ul execution of the writ. the machines might

have been seized. Glddings v. Freedley [C.

C. A.] 128 Fed. 355. In an action of trespass

against officers for a wrongful and illegal

execution of a writ of attachment. the ma
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liability to claimants, unless such officer shall have received notice in writing under

oath from a claimant that he owns the property, stating‘the nature of his interest,

the receipt of the notice itself by the officer is a condition precedent to his lia

bility." An execution directing an oflieer to collect from a person whose first name

therein given is stated to be fictitious, no judgment having ever been rendered

against such fictitious person, is no protection to the officer in an action for con

version." Where the appraisers of property, claimed to be exempt, did not take

into account a mortgage on part of the property and the sheriff knew of their

error, he cannot justify his actions by the incorrect appraisal." A sherifi may

lawftu proceed with the carrying out of a writ of execution until he has otficial

notice of the superseding of the judgment on which it is issued." He is liable

for any cruel or unnecessary exposure of a prisoner to cold, or deprivation of

suitable clothing or covering." Where a sheriff acts maliciously in making an

illegal attachment, he is liable for all damage sustained by plaintiff." A sherifi'

in custody of property is not liable as an insurer but as a bailee for hire." A sherifi

who buys county claims at the direction of the county commissioners, solely for the

benefit of the county, is not punishable under a statute making it a misdemeanor for

county oflicers to speculate in county claims."

(§ 5) B. Failure to execute process or insuficient execution—A sherifi is

not liable for failure to levy on property which has previously been levied upon by a

constable and is therefore in the custody of the law. Nor is he liable if having

levied on such property he subsequently allows the purchaser at the sale under

the constable’s levy to take away the property." The fact that a second execution

has issued before the return of the first is no excuse for a sheriff’s failure to serve

the later one; it is voidable only at the election of the party affected by it."

Where a sheriff was directed by plaintiff’s attorney to levy upon a bulky article

and leave it where it stood and by reason of his failure to exercise due care

and diligence, he lost control of the article and so failed to sell it, he was liable

to the execution plaintiff for damages sustained by such lack of care.‘° He may

be excused for failure to sell property, the title to which is doubtful,“1 when he is

iicious intent of the attaching creditor may emplary damages. Foley v. Martin [CaL] 11

he imputed to the officers, and exemplary 5Pac. 18

damages recovered from them. Officers hav

ing a writ (or 812,000 seized a. belt worth

$20 and so stopped the operation of a mill.

There was other property subject to attach

ment. Exemplary damages recovered. Id.

70. Merely reading the notice to the offl

cer and leaving a copy with him was held

ineutllcient to fix his liability. Frazier v.

Hill [Iowa] 98 N. W. 569.

71. Goldberg v. Markowitz. 87 N. Y. Supp.

1045.

72. Strong v. Combs [Neb.] 94 N. W. 149.

73. Western S. K: 1. Co. v. McDonald

[Neb.] 99 N. W. 517.

74. Petit v. Colmary [Del.] 55 Atl. 344.

Refusal to give I: copy 0! a commitment

to the prisoner attorney is not such a re

fusal to give a copy to the prisoner as will

make the oflicer liable to the statutory fine.

Dui'! v. Carr, 91 110. App. 16.

75. Mental as well as material. Ahearn

v. Conneli [N. H.] 56 Atl. 189. A constable

will be liable for exemplary damages for

acts done maliciously in executing a writ

of attachment. Friedly v. Glddlngs, 119 Fed.

488. Where a. sheriff breaks into a. house and

forces the locked door of a. bedroom to serve

process on a sick person he is liable for ex

70. Standard Wine Co. v. Chipman [Mich]

97 N. W. 679.

77. State v. Garland [N. C.) 47 8. E. 426.

The fact that county commissioners who

directed a sheritt to buy county claims had

no authority to delegate to him the duty of

passing on the validity 01' such claims, does

not make the sheriff criminally liable for

the act. Id.

78. Camp v. Williams Bros. [Ga.] 46 B. E.

66. In proceedings against a constable for

failure to sell goods levied upon by him.

it is incumbent upon him to show that he

parted with the possession or the property

In obedience to the mandate of a. court of

competent jurisdiction, which he was bound

to respect. or that the process placed in his

hands could not legally have been enforced

by him. Order from referee in bankruptcy

to deliver up property. Woodward v. Mc

Donald. 116 Ga. 748.

79. Moliineaux v. Mott, 78 App. Div. [N.

Y.] 493.

80. Johns v. Robinson [Ga.] 45 S. E. 727.

81. No damage appearing to have been

sustained. and the trial court finding that

the complicated condition of the title justi

fled the sheriff in refusing to sell real es~
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not indemnified." A sheriif is not liable in an action for escape for his refusal to

receive a debtor when brought to the jail for imprisonment and who was never

legally in the sheriff’s custody," nor for the escape of a prisoner confined on a

body execution whose liability to the execution creditor has been terminated by a

discharge in bankruptcy.“

(§ 5) C. Failure to return process and false retum.—An oflicer is liable for

failure to make a return.“ In an action against a constable for a nonreturn he

is not liable for an insufficient return." It is no defense to an action for failure

to return a summons within the time required that it was the sheriif’s impression

that it was returnable at a later date." An order to a sheriif to return an execution

should not contain any direction as to the form of his return."

(§ 5) D. Failure to take security—A sheriff is liable for damages sustained

by reason of the release of an attachment by his deputy on the filing of an in

sufficient bond,” but he is not a guarantor of the solvency of sureties accepted by

him on a bond to dissolve attachment, and his liability for taking insufficient

sureties is no greater than that of the sureties on such bond.“

(§ 5) E. Wrongful levy or sale—A constable who is a party to illegal pro

ceedings to issue an execution as a means of exacting costs, partly for his own

benefit, is liable for damages arising from the levy." A sheriff is not liable to

the heir of a defendant in fieri facias for a balance in his hands arising from the

sale of decedent’s property." An action to recover damages for the seizure and

sale of exempt property is one of trespass and not one for misconduct in office."

tate levied upon by execution. decree direct

ing sale but exonerating sheriff upheld. Por~

ter v. Trompen [Neb.] 96 N. W. 226. Where

a sheriff's defense in an action for failure to

levy on certain property was that it was ex

empt as homestead property, and such home

stead wns void, the sheriff is liable. Johns

v. Robinson [Ga.] 45 S. E. 727.

82. Where, after a proper demand for an

indemnity bond and after having waited ten

days for such demand without receiving it, a

sheriff is Justified in releasing a levy on

goods claimed by one not a party to the

writ of attachment. State v. Jenkins, 170

Mo. 16, 70 8. W. 152.

An olllcer will be excused for fnllure to

nuke n nnle ll mentally unsound and incapa

ble of making it (especially if his deputy,

doubting his authority to make the sale,

offers to make it with the permission of the

plaintiff's attorneys and they refuse such

permission). Wm, R. Moore & Co. v. Rooks

[.\rk.] 76 S. W. 548.

88. Samer v. Dike, 82 App. Div. [N. Y.]

485.

84. Walker v. Harder, 89 Misc. [N. Y.]

749.

85. By statute in Texas, a sheriff is liable

for the full amount of a. Judgment for failure

to return an execution unless it appears that

no injury has resulted to the plaintiff and

the insolvency of the Judgment debtor will

not absolve the creditor where it appears

that such debtor owned property subject to

execution within the Jurisdiction of the

sheriff. Hale v. Bickett [Tex. Civ. App.] 78

S. W. 631.

so. Morgan v. Betterton, 109 Tenn. 84. 69

S. W. 969. Where an officer‘s return fails to

state all that he did. and by leave of court

he amends his return so an to show that his

levy became abortive by the failure of the

execution creditor to give an indemnity

bond, he is exonerated from liability for

failure to make a return according to law.

State v. Jenkins, 170 Mo. 16. 70 S. W. 152.

87. Bell v. Wycot'f, 131 N. C. 245. While

an oillcer cannot Justify an attachment of

goods on mesne process unless he returns

the writ into court, he may Justify where the

return into court, although made long after

the levy, was made before the paper was put

in evidence. Fletcher v. Wrighton, 184

Mass. 547. 69 N. E. 818.

88. Mollineaux v. Mott, 78-App. Div. [N.

Y.] 498.

89. Executed by sureties only. Bowditch

v. Harmon, 183 Mass. 290, 67 N. E. 333. An

action against a constable for losses sus

tained by his negligently taking insufficient

sureties on two replevin bonds is founded

on the common law and recognized by stat

ute and decisions. Stern v. Knowlton, 184

Mass. 20. 67 N. E. 869. An action against a

constable for negligently taking two re

plevin bonds with lnsufiiclent sureties is not

an action on the bonds but for the officer‘s

misdoing in taking them and if, as was not

the case, the bonds should have run to the

plaintiff, it would only be additional reason

for holding defendant liable. Id. Where

property taken on attachment is replevied

from the attaching officer who subsequently

takes the same property, in the same con

dition and of the same value as when replev

ied, on execution, such levy on execution is

a complete defense in an action against the

officer making the replevy for negligently

approving insufficient sureties on the re

plevin bond. Shull v. Barton [Neb.] 93 N.

W. 132.

00. Edwards-Barnard Co. v. Pflanz, Ii Ky.

L. R. 2296. 73 S. W. 1018.

91. Hathaway v. Smith, 11? Ga. 946.

88. Carr V. Berry, 116 Ga. 372.

on. Strong v. Combs [Neb.] 94 N. W. 149.
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(§ 5) F. Misappropriation of proceeds.—In an action against a sheriff for

wrongful distribution of the proceeds of a sale, the plaintifi must show not only

that he had a lien on the property, but also a right to participate in the profits

and the payment by the sheriff to persons not entitled to receive it.“

§ 6. Liability on bonda—The 01d fine distinctions between acts done by a

sheriff virtute officii and colore oificii are now generally disregarded and the sure

ties on his bond are liable for all acts or failure to act committed by him in his

official capacity,“ and even for acts which his office gave him no authority to per

form, but which he claimed as such officer to have authority to perform." But

the sureties on his bond during one term of office are not liable for defalcations

committed by him during a prior term." His bondsmen cannot be held for his

failure to return an execution where he died before the time for making the return

had expired," for acts performed by him not in his official character,” nor for his

failure to pay to a county tax money collected by him in excess of the constitutional

limit of county taxes.1 The validity of a bond given by a marshal of the city of

Brooklyn, whose office was continued by the Greater New York charter, is not

impaired by the fact that it was given before the charter took efiect, where the

breach arose thereafter, and such bond may be prosecuted in the municipal court

of the City of New York.’ Under the statutes in Kentucky, a suit against a

sheriff and his sureties on his official bond is barred as to the sureties after seven

years, but as against the sheriff is not barred for fifteen years.‘ The sureties of a

94. Dowd v. Crow, 205 Pa. 214. Where

one has in writing waived his mechanic's

lien. he cannot afterward hold a sheriff for

a wrongful distribution of the proceeds of

a sale of the property on the ground of an

oral agreement that his waiver should not

be binding unless joined in by all the other

lienholders. Id. An action for money had

and received will lie against a deputy sher

iff for funds in his hands realized from a

sale by agreement of attached' property and

which he refuses to deliver to the owner

thereof. MCCnbe v. Maguire. 182 Mass. 256,

66 N. E. 161' For facts held to justify a

judgment for defendant in an action against

an officer for conversion of money accepted

by him to release a levy, see Cafe Union v.

Reordan, 84 N. Y. Supp. 994. A statute in

Massachusetts providing that where an of

tlcer attaches mortgaged goods as the prop

erty of the mortgugor and not paying the

amount of the mortgagee's claim within ten

days of a written demand for such payment,

the attachment shall be dissolved and the

ulllt'el' be liable to the mortgages for failure

lhcreafter to return the goods, does not pre

vent the officer, in an action against him for

the conversion of such goods, from contest

ing the validity of the mortgage. Fletcher

v. Wrighton. 184 Mass. 547, 89 N. E. 313.

15. Where a sheriff as a condition pro

cedent to an attachment receives money

rather than a bond as indemnity from the

plaintiff in the suit, he acts by virtue of,

and not merely under color of‘, his ofliee. and

the sureties on his ofliclal bond are liable

for damages caused by his failure to account

for and turn over such money. Comatock

Castle Stove Co. v. Caulfleld [Neb.] 95 N. W.

783. A sheriff and his suretles are liable on

his official bond to the owner of preperty

seized on attachment under process against.

a third person. lllll v. England, 24 Ky. L. R.

1053, '70 S. W’. 634: Fohs v. Rain, 39 Misc. [N.

Y.] 816. Where a constable. while executing

a warrant of arrest of n Ill‘l'Sllll, wrongfully

and negligently kills such person, rendering

him liable in a statutory action for wrong

ful death. the sureties on his official bond

are liable for damages recovered in such

action. Moore v, Lindsay, 31 Tex. Civ. App.

13, 71 S. W. 298. Where a. statute provides

for assignment to a sheriff of all the goods

of a. defendant and for his recording the

deed of assignment and he fails so to do to

the damage of the assignor‘s creditors, the

sureties on his official bond are liable. Hud

dlcson v. Polk [Neb.] 97 N. W. 624.

96. Seizure of cattle without writ. Ar

rest without warrant. Hall v. Tierney, 89

Minn. 407, 95 N. W. 219.

Contra, sureties on a. sheriff's ofllcial bond

are not liable for an arrest by him without

a. warrant, for a misdemeanor not committed

in his view. State v. Dierker, 101 Mo. App.

636, 74 S. W. 158.

07. Work v. Kinney [Idaho] 71 Pac. 47?.

By statute in Maryland, the suretles on a

sheriff's bond are liable for any default of

the sheriff during the term for which the

bond is executed, whether the liability ac

crues before or after the execution of the

bond. Baker v. Fidelity & Deposit Co., 24

Ky. L. R. 2196, 73 S. W. 1025.

98. Wm. R. Moore & Co. v. Rooks [Ark.]

76 S. W. 548.

00. Money received not as constable but

under a mortgage. Baughn v. Allen [Tex.

Civ. App.] 73 S. W. 1083.

1. Com. v. Stone, 24 Ky. L. R. 1297. '11 8.

W. 428. A constable‘s bond does not answer

for tax bills once in the hands of a sheriff

for collection and accounted for by him,

which he had put into the constable's hands

for collection, unless those owing the same

have promised the sheriff to pay them. 0th

erwise as to fee bills. State v. Barnes, 52 W.

Va. 85.

I. Fohs v. Rain, 89 Misc. [N. Y.] 816.

8. Hill v. Ragland. 24 Ky. L. R. 1058. 10

S. W. 634.
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sheriff or constable are not liable for trespasses committed by such sherifl or con

stable not under color of office nor in the line of official duty.‘

§ 7. Actions—Where a levy by a sheriff was wrongful from the beginning,

no demand for the return of the property is necessary to maintain an action

against the sheriff for its conversion.' Where the fraudulent character of a sale

of personal property found in the possession of the vendee makes its seizure by

a sheriff acting under a writ of attachment rightful, neither the plaintiff in the

attachment nor the trustee in bankruptcy of the vendor can, by subsequent affirm

ance of the sale without the sheriff’s consent, estop him from maintaining the

invalidity of the sale in defense of an action against him for the conversion of

the property by such seizure.“ A constable’s return in one action is not conclusive

evidence in another action against him,’ but is only prima facie evidence in his

favor.‘ A sheriff may sue on a bond of indemnity given him conditioned to pay

him such sums as a third person “may recover" from the sheriff, as soon as judg

ment is entered against him and before paying such judgment. or after a com

promise made and paid in good faith.10 Where several bonds were given a sheriff

by several different plaintiffs to indemnify him against damage for the sale of

property levied upon on executions all running against the same defendants, the

sheriff may join all the parties on the bonds in one action so that the court may

apportion the liability of each bond, and of the several sureties thereon.u Where

a sheriff has levied an order of attachment upon part of a stock of goods but takes

and holds possession of the whole stock, a recovery in an action against him for

part of such stock so wrongfully seized is a. bar to 'a later action between the same

parties to recover for the remainder of the stock, although taken and sold under

subsequent attachment which was levied, however, prior to the first action against

the sherifi." By statute in South Dakota if a husband refuses, neglects or fails

to claim the exemption of property levied upon, his wife may do so, and if the

officer refuses or neglects to recognize such claim the husband may thereupon sue

such officer." In an action for the wrongful release of a levy of attachment, it

must be shown from the record that the court rendering judgment had jurisdic

tion, and that the judgment is valid.“ Lost profits cannot be recovered in an

action against a sheriff for conversion of property wrongfully attached.“

4. A complaint alleging that a constable,

acting "in his official capacity" and “with

out authority of law" and without right, ete.,

committed an assault and trespass, ls in

sufficient in an action against sureties, as

not showing the officer to be acting under

color of office. Felonicher v. Stingley [CaL]

76 Pac. 504.

5. Stevens v. Curran,

Fee. 753.

8. Carson v. line-icy [C. C. A.] 122 Fed. 55.

7. Dreese v. Keller, 66 Kan. 313, 71 Fee.

520.

28 Mont. 868, 72

11‘ State v. Rainey, 99 Mo. App. 218. 73 S.

W. 250.

9. Teague v. Collins [N. C.] 45 S. E. 1035.

Under a bond given a sheriff to indemnify

him against “all damages" which he might

sustain from the seizure of property on

attachment claimed by a stranger to the at

tachment writ, the sheriff may recover

attorney's fees paid in defending an action

against him by such stranger. but not un

less the attorney's fees have actually been

paid by him. Cousins v. Paxton & G. Co.

[Iowa] 98 N. W. 277.

10. McDonald v. City Trust, S. D. k S. Co.,

39 Misc. [N. Y.] 552. The fact that a. sheriff

in an action for a. wrongful levy admitted

that the goods seized were of the value of

$15,000, and that he had no evidence to con

tradict the plaintiff's claim of title thereto.

is no defense to an action by such sheriff

against the surety on a. bond given to indem

nify him against harm, etc., by reason of

such levy. Dunn v. Nat. Surety Co., 80 App.

Div. [N. Y.] 605.

11. Teague v. Collins [N. C.] 46 S. E. 1035.

12. Burdge v. Kelchner, 66 Kan. 642, 72

Pac. 232.

18. Thompson v. Donahoe [S. D.] 92 N. W.

27. By statute in Kentucky, a. deserted Wife

may sue for the wrongful attachment of

her husband’s exempt property. Baum v.

Turner, 25 Ky. L, R. 600, 76 S. W. 129. Un

der a. statute exempting the proceeds of the

sale of a. homestead from execution if the

debtor intends to reinvest the same in a new

homestead, a. sheriff is not liable for pay

ing over such funds to the debtor unless he

knew that the debtor did not intend to re

invest the same in a new homestead. State

v. Hull, 99 Mo. App. 703. 74 S. W. 888.

14. Jurisdictional facts are not provable
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SHIPPING AND WATER TRAFFIC.

51. Public Control and Regulation; E!

tent of State Jurisdiction (1648).

§ 2. Nationality, Registration and Enroll

ment (1083).

§3. Master and Ollcers (1048).

54. Seamen (1M9).

§5. Mortgages, Bottomry, Maritime and

Other Liens on the Vessel, Craft or Cargo

(1050).

§ 8. (‘hnrter Party (1650).

i7. Navigation and Collision (1854).

A. In General (1654).

B. Lights. Signals and Lookouts (1655).

C. Steering and Sailing Rules (1656).

D. Vessels Anchored, Drifting, Ground

ed, etc. (1657).

§1.

E. Tugs and Tows, Pilot Boats, Fishing

Vessels, etc. (1659).

F. Liability (or Collisions (1681).

G. Damages (1662).

‘8. Carriage 0! Passengers (1088).

I 9. Can-lime o! Goods. (1004).

§10. Freight and Demurrage (1687).

Q 11. Pilotnsre, Towage, \thrtage (1608).

5 12. Repairs, Supplies, and Like Expen

ses (1870).

I 18. Salvage (1671).

§ 14. Loss and Expense—Llahility—Pro

ceedlngs [or Limitation (1873).

§ 15. General Average (1074).

i 10. “’rcck (1074).

Q 17. Maritime Torts and Crimes (1074).

Public control and regulation; extent of state jurisdiction—The ter

ritorial sovereignty of a state extends to a vessel of the state when it is upon the

high seas and state statutes creating liability for death by wrongful act take

effect." The implied consent of this government to leave jurisdiction over the

internal affairs of foreign merchant vessels in our harbors to the nations to which

those vessels belong may be withdrawn or restricted." Under the statutes of

Oregon, the courts of that state have jurisdiction of an action for damages to a

bridge constructed upon piles driven into the bed of a navigable river between

high and low tide, caused by a barge drifting against it."

§ 2. Nationality, registration and enrollment—A vessel belongs to the state

of residence of its owner, not to that of registry." The home port of a vessel is

either the port where the vessel is registered or enrolled, the place in the same

district where the vessel was built, or where one or more of the owners reside.20

Vessels may be taxed at their port of registration, though the owners reside else

where.n

§ 3. Master and officers—The master represents the owners in respect to

the personal duties and obligations which they owe the seamen." The captain of

a vessel is warranted in discharging members of the crew who refuse to obey

reasonable orders." The master has no lien for wages." A contract for services

as master on the lakes “for the ensuing season” is not a contract not to be performed

by parol. State v. Cunningham [Mo. App.]

79 B. W. 1011.

15. Mornvec v. Greli, 78 App. Div. [N. Y.]

146. 12 Ann. Gas. 294.

16. International Nav. Co. v. Lindstrom

[C. C. A.] 123 Fed. 415.

17. Hence the Act of Congress of 21 Dec.

1898, prohibiting payment of seamsn's wa

ges in advance. applies to foreign vessels

shipping sailors in our ports. and is consti

tutional. Patterson v. Bark Eudora, 190 U.

S. 169.

18. B. & C. Comp. I 4627. Astoria & C.

it. R. Co. v. Kern [Or.] 76 Fan. 14. Evidence

held to show that the damage to plaintiffs

bridge, caused by certain barges breaking

loose and drifting against it. was due to de

fendant‘s negligence. Id.

19. Registered at New York. Owned by

New York corporation. International Nav.

Co. v. Ilindstrom [C. C. A.] 128 Fed. 475.

20. The Act of Congress (23 Stat. 58; U. 8,

Comp. 8t. 1901. p. 2831). construing the word

"port" as used in the not requiring the name

of a vessel's home port to he painted on

her stern (Rev. St. U. 8. II 4178, 4834: U. S.

Comp, St. 1901, pp. 2830. 2968), also changed

the meaning of the word as used in the

section defining what is the home port [Rev.

St. 5 4141; U. 8. Comp. 8t. 1901. p. 2808]. Com.

v. Ayer & L. Tie Co. [Ky.] 79 S. W. 290.

21. Com. v. Ayer & L. Tie Co., 25 K7. L.

R. 1068. 77 S. W. 686.

Ignorance o! the law and failure to read

the pnpers are no defense to an action by

the U. S. to recover the penalty for making

a. false oath to secure the registry of a ves

sel. Peacock v. U. S. [C. C. A.] 125 Fed. 583.

2!. The Troop [C. C. A.] 128 Fedv 856.

28. The Enterprise, 127 Fed. 765. The

captain of a steamer held warranted in re

quiring firemen to fire a coal digger used

to raise coal on sunken barges. and in dis

charging them for failure to do so, it an,

pearlng that it was the custom, in case at

trouble. for the entire crew to assist in sav

ing property. and that the services of the

firemen were not required on board the

steamer while it was engaged in raising the

coal. Id.

24. Bruce v. Murray [C. C. A.] 181 Fed.

366.
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within a year within the statute of frauds.“ Where the master is also owner,

no allowance for his time in superintending repairs should be made.“

§ 4. Summon—One who signs shipping articles thereby becomes a member

of the vessel’s crew, and is thereafter subject to all the penalties imposed on sea

men by the maritime laws. of the United States." The vessel and her owners

are liable in case a seaman falls sick or is wounded in the service of the ship

to the extent of his maintenance and cure and to his wages, at least so long as the

voyage is continued," even where medical attendance is rendered on shore.” He

may maintain an action therefor either in rem“0 or in personals,“ and in either

the state or Federal courts." Contracts for seamen’s wages are exceptional in

character and may be subjected to special restrictions for the purpose of secur

ing the full and safe carrying on of commerce on the water.“3 The statute pro

hibiting the payment of seamen’s wages in advance applies to Americans shipping

in American ports on foreign vessels," and a seaman shipped in violation of it

may leave ship and recover full wages without deduction for the advance." The

assignment of wages by a seaman,“ or any delay in the payment of his wages

without suilicieut cause, is forbidden by statute."

seamen are punishable under statutes.

25. De Land v. Hall [Mich] 96 N. W. 449.

38. The McIlvaine. 126 Fed. 434.

If. The Ida G. Farren, 127 Fed. 766. The

wages of a seamen, who, after having regu

larly signed shipping articles, leaves the

vessel for a temporary purpose and by per

mission. snd fails to return before the ves

sel sails, and goes to a. port to which he

knows the vessel will not return until the

trade in which it is engaged is over for the

season. are subject to forfeiture for deser

tlon, under Rev. St. § 4596; U. S. Comp. St.

1901, p. 3113. Id.

28. The Osceola, 189 U. S. 158, 47 Law. Ed.

760. He is not entitled to recover an in

demnity for the negligence of the master or

any member of the crew, but is entitled to

maintenance and cure, whether the inju

ries are a result of negligence or accident.

The Troop [C. C. A.] 128 Fed. 856. Injury

due to assault by master, The Matterhorn

[C. C. A.] 128 Fed. 863. Cost of medicine,

medical attendance, support during recovery

and compensation for additional suffering

due to failure to provide these. The Troy,

121 Fed. 901. Departure from the course to

procure medical treatment for an injured

seaman has not been held to invalidate in

surance on the voyage or cargo. The Iro

quois [C. C. A.] 118 Fed. 1003.

29. May recover for medical attendance

on shore. Sanders v. Stimson Mill Co., 32

Wash. 627, 73 Fee. 088.

so. The Troop [C. C. A.] 128 Fed. 856.

The right of a seaman to libel the ship for

damages due to failure of the master to

provide proper treatment after an injury is

not alfected by the English Shipping Act

(German seaman suing English ship). The

Troop. 118 Fed. 769. It is no defense to a

libel for damages due to the master’s fail

ure to make port to furnish proper medical

treatment to an injured sailor that he

thought the leg was healing and the see

man made no demand. The Iroquois [C. C.

A.] 118 Fed. 1003.

:1, an. Sanders v. Stimson Mill Co.,

Flash. 627, '13 Pac. 688.

2 Curr. Law-404.

32

Mutiny" and desertion" of

83. When for employment in commerce

not wholly within a. state, Congress may

legislate under the Commerce Clause. Pat

terson v. Bark Eudora, 190 U. S. 169, 47

Law. Ed. 1002.

34. Act Congress of Dec, 21, 1898, is con

stitutional. Patterson v. Bark Eudora, 190

U. S. 169, 47 L Ed. 1002.

85. Under Rev. St. I 4523.

117 Fed. 557.

A helmsn’l right to 1 month's wages on

discharge without mule before one month‘s

wages are earned under Rev. St. § 4527 is

waived by accepting a new place equal to

the former obtained for him by his former

employer. The John R. Bergen, 122 Fed. 98.

30. Rev. St. 5 4536. U. 8. Comp. St. 1901,

p, 3082. Order to pay a. certain sum out of

the wages of a sailor when due, held an as

signment. The George W. Wells, 118 Fed.

761. .

87. 80 Stat. 766: U. 8. Comp. St. 1901, p.

3077, Payment is not delayed wlthout suf

ficient cause when due to the fact that the

wages had previously been paid to a third

party under an assignment void in law.

Without sufllcient cause means without rea

sonable cause. The George W. Wells, 118

Fed. 761.

88. Rev. St. § 6359 making punishable en

deavors to make e. revolt was not repeal

ed by implication by Rev. St. i 4596, mak

ing it an offense to combine to disobey. In

re Simpson, 119 Fed. 620.

89. Where a seaman hired in place of

one ill, though not of the same grade as

required by U. 5. Comp. St. p. 3071, was yet

able to satisfy the master and no complaint

was then made by the other seamen, the

latter were not justified in deserting and

cannot recover their wages (New man was

nonunion). The Moonlight. 126 Fed. 429, A

side trip up the Red river from Natchez is

by usage not a deviation from a trip from

Pittsburg to New Orleans and return and

a seaman leaving the ship at Natchez can

not recover for his fare home. The J. B.

Williams. 126 Fed. 590.

The Troop,
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§ 5. Mortgages, bottomry, maritime and other liens on the vessel, craft or

cargo—A mortgage on a vessel must be recorded at the office of the collector

of customs nearest the owner’s residence.‘o A mortgagee of the ship not having a

formal assignment of the freight is entitled to freights becoming due after he

takes possession, though earned before, but subject to any arrangements respecting

the same made by the owners while in possession.“ A mortgage to secure pay

ment for supplies is not a distinct and independent security from the lien for sup

plies and is not inconsistent with an intent to claim the lien.‘2 There can be no

recovery in rem against the ship except for services rendered the vessel proceeded

against, supplies furnished in furtherance of the voyage or damages occasioned

by the fault or negligence of the ship.“ Vessels are liable only for duties implied

by law from some concrete act of the vessel and therefore not under contract wholly

executory,“ nor under contracts by one not authorized to bind the ship.“ If

the owner refuses to permit the creation of a lien on the vessel and this is or ought

to have been known to the materialman, no lien arises or is deemed waived.“

The subject of the lien must be a vessel within the jurisdiction of the maritime

law." A lien for supplies furnished to vessels under a written contract will not

be presumed, and does not exist unless upon proof it can be found that the

minds of the parties met on a common understanding that such a lien should

be created."

§ 6. Charter party.-In order to make an agreement a marine contract, it

must relate to navigation.“

If the entire vessel is let to the charterer, with a transfer to him of its pos

session and control over its navigation, he will generally be regarded as owner for

the voyage and will be held responsible for the acts of the master and crew."0

But if the charter party lets only the use of the vessel, and the owner retains

its command and possession and control over its navigation, the charterer is

regarded as a mere contractor for a designated service, and the duties and re

40. Recording a mortgage on inland coal

barges in the county where they then are

is invalid against purchasers without notice.

Arnold v. Eastin's Trustee, 25 Ky. L. R. 895,

16 8. w. 855.

~41. Hence charterer entitled to retain from

freight advances made to master by agree

ment with owner. Merchant Banking Co. v.

Cargo of the Afton, 125 Fed. 258.

43. The Thomas Morgan. 123 Fed. 781.

48. Hence no lien exist for the master's

contract to return a tow boat in as good con

dition as before. regardless of negligence.

The Ville de St. Nazaire, 128 Fed. 448.

44. No lien for breach of a charter for a

number of cargoes on a number of vessels

so far as the cargoes were not received. The

S. L. Watson [C. C. A.) 118 Fed. 945. By

the general maritime law. there is no lien

in favor of either the ship owner or ship

per for the breach of a contract wholly

executory. It does not attach till part of

the cargo has been put in the custody of a

representative of the oWner_ The Energia,

124 Fed. 842.

45. Stevedore rendering services to a for

eign ship under contract with other than

master or owner and failing to notify mas

ter that he would look to the ship for pay

ment has no lien if the broker he contracted

with in in fact unauthorized to bind the ship

(broker also charter-er and bound to pay port

charges). The Chlcklads. 120 Fed. 1003.

46. An exhaustive historical discussion of

the theory of maritime liens is contained

from p. 716 to p. 758, and a valuable sum

mary of the existing law on pp. 758, 759 of

119 Fed. by Lowell, J. The Underwriter.

119 Fed. 713. ‘

47. Neither floating dry dock moving only

vertically nor a. ship on it nor both togeth

er is a vessel in navigable waters so as to

give a. lien for a maritime tort. The War

fleld, 120 Fed. 847. Floating dock. Arnold

v. Eastin's Trustees, 25 Ky. L. R. 895, 76 B.

W. 856.

48. Evidence not sufficient to show such

understanding when contract was made. and

a subsequent conversation held not to create

one. Whitcomb v. Metropolitan Coal Co. [C.

C. A.] 123 Fed. 941.

40. City of Detroit v. Grummond [C. C.

A.] 121 Fed. 963. A contract for the hire of

a vessel to lie moored as a hospital does

not relate to navigation and is not maritime.

Hence provisions regarding insurance are

to be construed according to the common

law. Id. An agreement by the hirer of a

vessel to “pay the insurance" is merely a.

contract to reimburse the owner for insur

ance to be procured by him. Id.

50. If a charter constitutes a. demise

passing possession and control and not l

more contract of affreightment. the master

and crew are agents of the charterer and

the owner is not liable for their wrongful

acts. Charter held a demise. The Del Norte

[C. C. A.] 119 Fed. 118.
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sponsibilities of the owner are not changed.u

changed by contract.“

This rule, however, may be

A vessel cannot be compelled to discharge at other than

the port of destination designated in the charter party.“ Charter parties must

be construed liberally," in furtherance of the usages and customs of trade,"

and in accordance with the true and reasonable intendment of the parties,“ and

the ordinary meaning of the language used." The instrument should be read

as a whole in so far as it may be necessary to arrive at the meaning of any particu

lar clause." Conditions beyond those expressed by the parties, which are at

tached by law to a contract for the purpose of practically working out what they

have therein undertaken to accomplish, must be just and reasonable.” Fixed

forms of expression cannot be modified to meet any supposed intent.”

51. Charterer not liable for depreciation

resulting from crew's negligence, though the

owner agrees to deliver the vessel to him.

and he agrees to return her in as good con

dition as when received. Auten v. Bennett.

88 App. Div. [N. Y.] 15. The master held to

represent the owner in the immediate care

and custody of the ship, not merely during

navigation. but during loading and dischar

ging; and his failure to protect hatch coam

ings relieved charterer of liability for dam

age to them in loading. Worrall v. Davis

if. & Coke Co. [C. C. A.] 122 Fed. 436.

52. Owner held liable for loss of ship by

master's neglect where the charter-party

expressly exempted the charterer from lia

bility. McCormick v. Shippy, 119 Fed. 226.

A charterer is a bailee for hire and lia

ble only for ordinary care, and no princi

ple of public policy as in the case of a com

mon carrier, prevents him from stipulating

against liability for negligence. McCormick

v. Shippy [C. C. A.] 124 Fed. 48. Under a

time charter providing that the owners shall

pay the officers and crew and the charterer

shall pay for coal, and the master. though

appointed by the owners. shall be under

the orders and direction of the charterer as

regards employment agency or other ar

rangements. any act or omission of the of

ficers or crew respecting the coal was as

agent for the charterer. Hence charterer

cannot libel owners or ship for alleged false

representation of officers as to amount of

coal to be paid for by charterer. The Ends

leigh, 124 Fed. 858. A libellant who by

knowledge of the existence of a charter is

put on inquiry as to its terms has no lien

against the ship for coal supplied on the

order of the master even in a foreign port.

if it was not a port of distress where it may

be reasonably supposed that further prose

cution of the voyage is for the interest of

the owner as well as the charterer. The

Underwriter, 119 Fed. 713. On constructive

notice. see Taylor v. Fall River Iron Works,

124 Fed. 826.

58. A ship chartered to New York cannot

be compelled to discharge at New Rochelle.

Mitchell v. A Cargo of Lumber, 117 Fed. 189.

A refusal to discharge at a. certain point

because outside the port of consignment is

not waived by raising the added objection

that the ship could not lie afloat there. Id.

54.. Auten v. Bennett, 88 App. Div. [N. Y.]

15.

55. Tweedie Trading Co. v. N. Y. A: B.

Dyewood Co. [C. C. A.] 127 Fed. 278. To read

a custom of a. port into a charter-party, it

must be not inconsistent with it and so no

torious that persons dealing in the market

must be presumed to know it. Entry at cus

tom house before tender for loading. Bonan

no v. 'I‘weedie Trading Co.. 117 Fed. 991.

Since the Saturday half—holiday is optional.

not compulsory by Pa~ statute, and was not

claimed by stevedores as a right under the

statute. and since no custom was proved,

demurrage allowed. Holland Gulf Steam

shlpping Co. v. Hagar. 124 Fed. 460. In

the absence of any designation of the meth

od of' measurement in a contract for the

shipment of logs, they will be measured in

accordance with the custom of trade in the

country where the contract was made. Con

tract will be presumed to have been made

with reference to such custom. Peterson v.

869 Cedar Logs. 127 Fed. 868.

66. A charter-party. requiring the char

terer to furnish the cargo “within reach of

the ship's tackles at ports of loading and

discharge where steamer can always safely

lie afloat; lighterage, if any, to be at the ex

pense and risk of cargo," construed and held

that such provision was not equivalent to

one that the vessel should go to the specified

port. or “as near as she can safely get."

and did not require the charterer to lighter

a. part of the cargo across a bar, or render

him liable for dead freight for refusing to

do so. Tweedis Trading Co. v, N. Y. & B.

Dyewood Co. [0. C. A.] 127 Fed. 278. Pro

vision that the charterer “shall maintain the

yacht in a. thoroughly eiflcient state in hull

and machinery" provides only for the as

sumption by the charterer of wear and tear

repairs which otherwise would be imposed

by law on the oWner. McCormick v. Bhlppy

[C. C. A.] 124 Fed. 48.

M. A charter-party provided for certifi

cate of condition of the vessel on tender and

right of charterer to cancel if repairs took

more than 10 days. Held, to refer to re

pairs after tender. not before. McNear v.

Leblond [C. C. A.] 128 Fed. 884. A provision

that if a yacht shall be “laid up for repairs

for a period exceeding 7 days." the owner

shall rebate pro rats. “for the number of

days the said yacht is so laid up for re

pairs," requires a rebate for the entire re

pair period and not merely the excess over

7 days. Dahlgren v. Whitaker, 124 Fed.

696.

58. An agreement in a charter-party for

a. lien on wharf property of the charterer

in favor of the owner of the vessel was held

sufficiently definite to give an equitable lien

for a. breach of the charter as against one

taking with notice. In equity. Boo: v.

Phila. & L. Transp. Co., 124 Fed. 430.

59. Duty to load with reasonable dis

patch construed llberally with reference to
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In every charter party there is an implied warranty that the vessel is seaworthy

and suitable for the service in which she is to be employed.“ Actual seaworthiness

can be determined only by a survey." A vessel is laid up for repairs when she

is at rest having some damage made good that in a material degree impairs

her ability to pursue the voyage.“ The vessel is generally exempted from lia

bility for loss caused by act of God, or any extraordinary circumstances beyond

the control of either party.“

A covenant for a safe loading or discharging place implies that the port

named shall be one where the vessel can safely get with her whole cargo and dis

charge it." The provision that the vessel shall go as near to the designated port

“as she can safely get,” refers to the vessel’s safety in going to the port of loadin".

and also leaving the same when loaded, and whenever she is unable to get away

with the full cargo, because of reefs or bars, the charterer is held to a strict ful

fillment of his undertaking.“

Violation of a condition precedent justifies cancellation of the charter," but a

charterer will not be allowed to set up a condition precedent which be prevented the

owner from fulfilling." A material false representation will justify rescission,"

or the recovery of damages." The breach of a stipulation may be waived."

the usual facilities and methods of business

of consignees. Donnell v. Amoskeag [C. C.

A.] 118 Fed. 10.

00. “Loading in turn” prohibits a prefer

ence to the consignee's own vessels or to

local customers regardless of any custom of

the consignee. Donnell v. Amoskeag [C. C.

A.] 118 Fed. 10.

61. This relates to both patent and latent

defects. and if a. defect is developed with

out apparent cause, it will be presumed to

have existed when the service began. Defect

ive gasket. Auten v. Bennett, 88 App. Div.

[N. Y.] 15. An agreement to return in as

good condition as when received did not

extend to depreciation due to unseaworthi

ness. Id.

62. Neither the age of a vessel, nor the

length of time she has been upon her cop

per. nor the foot that owing to her age in

surance cannot be obtained on the cargo in

tended to be shipped on her. establishes that

she is in fact unseaworthy for the contem

plated voyage. A provision that the char

terer might cancel the charter if the own

ers should not furnish a certificate of sea

worthiness from the charterer‘s surveyor,

while it makes the surveyor'e judgment. con

clusive. if honestly exercised. requires an

actual surVey and not a. decision on more

hearsay. or the rules of an insurance com

pany. unless the failure to make the sur

vey was the fault of the owners. Cornwall

v. Moore & Co.. 125 Fed. 646.

68. Though charterer still able to sleep

and entertain aboard. Dahlgren v. Whita

ker. 124 Fed. 695.

84. A provision in the charter party that

when certain timber was received along

side and secured by the ship's dogs and

chains. it was to be at the ship's risk. did

not render the ship liable for the loss of

timber so delivered. caused by a. violent

storm. and in spite of the utmost diligence

on the part of the ship's crew. where the

charter-party further exempted the ship from

liability for loss by not of' God or any ex

traordinary circumstance beyond the control

of either party. and all and every other dan

ger and accidents of the seas. Southerland

Innes Co. v. Thynas [C. C. A.] 128 Fed. 42.

65. Without touching the ground and

without being subject to obstructions. at

any stage of the tide. in a bridge opening

it may be necessary to use to reach the

wharf. Crisp v. U. B. t A. S. 8. Co.. 124

Fed. 748.

86. Tweedie Trading Co. v. N. Y. & B.

Dyewood Co. [C. C. A.] 127 Fed. 278. A

charter-party providing for discharge at

designated ports or so near the port "as she

may safely get and deliver the same always

afloat" does not oblige the ship to proceed

under a. bridge if to do so required her to

mutilate her hull or her permanent masts.

Single stick steel masts too high for Brook

lyn Bridge. Mencke v. A Cargo of Java

Sugar. 187 U. S. 248. 47 Law. Ed. 168.

07. Time and situation of a. vessel are

materially essential parts of the contract of

a charter-party or aii’reightment. Giuseppe

v. Manufacturers‘ Export Co.. 124 Fed. 663.

A provision for selling at a certain time is

ordinarily a condition precedent justifying

cancellation on breech. but not when fol

lowed by an express provision for cancelin

tion on failure to arrive on s. time fixed

(failure to sail not known till after arrival

on time). Rosasco v. Pitch Pine Lumber

Co.. 121 Fed. 437. A stipulation that the

vessel will proceed “with all possible dis

patch“ to the port of loading is not merely

a representation. but a condition precedent

to the right of recovery. Even in the ab

sence of such stipulation the law implies a

stipulation that there shall be no unusual or

unreasonable delay. Delay held unreason

able and tender of ship justifiably refused.

Giuseppe v. Manufacturers“ Export Co.. 124

Fed. 663. A requirement in s. charter-party

of notice of readiness for loading to be giv~

en within certain hours is to prevent the run

ning of demurrage at a time when the char

terer could not load. and if the Vessel is

ready on time, cancellation is not justified

because notice could not' be given till later.

Bonanno v. Tweedie Trading Co.. 117 Fed.

991.

08. Entry st custom house before regular

hours. Bonnnno v. Tweedie Trading Co..

117 Fed. 991.

88. A representation as to the speed of‘ n
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The measure of damages for breach of a charter by failure to deliver the vessel

is the diilerence between the contract price and the market price at the place of

breach of the contract." Where there is no market price, resort is of necessity had

to other elements of loss, and where the contract is made with reference to specific

purposes or circumstances, known at the time, a diiIcrent rule may result from the

probable and natural consequences of a breach." For refusing to accept a vessel

it is the net amount that would have been earned under the charter, less the

net amount earned, or which might with reasonable diligence have been earned

by the vessel, during the time required for the performance of the voyage named

in such charter." Where a charterer sends a ship to a port diiferent from that

designated in the charter-party, the owner can recover the net freight she would

have earned on a voyage to the designated port."

insurer for loss sustained during deviation from the stipulated voyage."

chartered steamer made outside the charter

pnrty. which was material and if false would

have justified rescission. held not false in

fact. Clydesdale Shipowners' Co. v. Brauer

S. 8. Co., 120 Fed. 854. Evidence held not

to show false representation to Justify can

celling charter made on basis of correct

plans of the ship. Ansgar S. 8. Co. v. Brau

er 8. 8. Co., 121 Fed. 426. To entitle the

charterer to rescind the other party must

be restored so far as possible to the position

he was in when the charter was made. A

eharterer cannot delay rescinding for false

representation. till the end of a voyage

which was much longer and entirely difler

ent from that with reference to which the

representation was made. Clydesdale Ship

owners’ Co. v. Brauer S. 8. Co.. 120 Fed. 864.

70. A representation made by the owners

of a ship as to her cargo capacity. which is

1 material inducement to the making of the

charter. and without which it would not have

been made. there being nothing inconsistent

therewith in the charter_ becomes a part of

the contract. and the owners are liable for

damages sustained by the charterers because

of the failure of the vessel to carry the

tonnage represented. Evidence held to show

that the tonnage of a. vessel was less than

it was represented to be. Wood v. Sewall's

Adm'rs. 128 Fed. 141. Evidence held in

sufficient to sustain the claim of n charterer

that the vessel did not have the carrying

capacity guaranteed by the charter. Hreg

lich v. One Thousand Tons of Coal, 128 Fed.

464. A shipper has a right against both

vessel and owner for breach of a warranty of

speed made with knowledge that the char

terer was to engage to carry for others.

the owner retaining management and con

trol of the vessel. Whether the shipper's

rights arise by bill of lading, sub-charter,

or assignment of charter (sub-charter). The

Astraea, 124 Fed. 88.

71. A charterer who on learning of the

breach of a. condition precedent did not no

tify the owner of his intention to cancel but

relied on the owner's assurance that the

vessel would arrive on time. waived the

breach. Time and situation of the vessel.

Giuseppe v. Manufacturers' Export Co.. 124

Fed. 663. Acceptance of demurrage by the

master under protest does not waive the

owner’s right to claim more, though for rea

sons diiferent from those alleged by the

master. Holland Gulf Steamshipping Co. v.

Hagar. 124 Fed. 460. Strict performance of

provision making freight due at once on dis

A charterer is liable as an

The

charge was waived by an agreement be

tween master and charterer that the latter

mail a check. Cargo of the Joseph W.

Brooks, 122 Fed. 881. Where a charterer con

sented to substantial performance by an own

er in default. the latter to avoid liability

must use reasonable efforts. and delay in

loading substituted vessels unless very un

reasonable will not Justify refusal to per

form. The S. L Watson [C. C. A.] 118 Fed.

945.

72. This rule should not be disregarded

unless it is clear that some other element of

damage was within the contemplation of the

parties making the contract, and that the

contract was made with reference to it.

Richard v. Holman, 128 Fed. 734. Will not

include the profits of a re-charter where it

does not appear to have been contemplated

by the owners at the time of the charter.

Grain charters have a. known market value.

Id. Includes increased rate of freights on

charters negotiated as soon as possible after

final refusal to substitute other vessel. The

S. L Watson [0. C. A.] 118 Fed. 945.

78. Richard v. Holman, 123 Fed. 134.

74. Cornwall v. Moors & Co., 126 Find. 6“.

Original charterer re-chartered at lower

rate. Mchar v. Leblond [C. C. A.] 128 Fed.

384. When a libellant for breach of a. con

tract to hire a dredge had sold it during the

period for which it was rented he could not

recover the agreed rental for that part of

the term subsequent to the sale. William H.

Beard Dredging Co. v. Hughes [C. C. A.]

121 Fed. 808. Evidence held to show that

barges tendered under a. contract to receive

freight were suitable for the purpose. and

that the refusal to load them entitled the

contractor to damages. Excess of coal over

amount which libellant agreed to receive.

not shown. Guinan v. Weaver C. & Coke Co.,

128 Fed. 208.

75. Johnson v. D. H. Bibb Lumber Co..

140 Cal. 96, ‘73 Pac. 730. An oral agreement

for an additional dliterent voyage from those

specified in a charter-party is inconsistent

with it and cannot be proved. Id.

Anthorlty of owner'- lgent to charter

barges for a series of trlpl held sustainsd by

the evidence. The S. L. Watson [C. C. A.]

118 Fed. 945.

1'6. A charter of a launch for use on the

Hudson river was deviated from by sending

it to Harlem under circumstances that led

the master to go around the Battery. and

the charterer was liable as an insurer for

damages resulting, including the expense of
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charterer of a vessel who sends it to an unsafe place to unload, is liable for dar

ages resulting therefrom, when the master thereof has no knowledge or 1'88.S(

to believe that the place is unsafe."

An action cannot be maintained for breach of an unstamped charter-par

executed while the war revenue act was in force." It is the duty of one hiril

a vessel to take ordinary care of it, and return it to the owner in the same co

dition as received, ordinary wear and tear excepted." The charterers of a vess

cannot recover from the ship owner counsel fees paid by the consignee of her earl

and deducted from the price thereof, such fees having been rendered necessary I

a dispute as to demurrage between the charterers and the master, when the maste1

claim was reasonable and made in good faith.”

§ 7. Navigation and collision. A. In general.—Noncompliance with stat

tory regulations is not prima facie evidence of negligence but may be CODSldEI‘i

by a. jury.“1 Even if a steamer is found to have complied with all regulations

avoid collision with another, it is negligence, if after discovering that the latt

was in fault she failed to take all possible precautions." When the master

a vessel is confronted with a sudden peril caused by the action of another VGSSI

so that he is justified in believing that collision is inevitable, and he exercises 11

best judgment in the emergency, his action, even though unwise, cannot be r

'garded as a fault.“

paSsing vessels.“

and maintained."

a salvage suit. Sutclii'f v. Beligman [C. C.

A.) 121 Fed. 803. Charterer held not liable

for stranding claimed on the ground of a

sub-charter without authority and for an

unlawful purpose (violating neutrality). The

Ely [C. C. A.] 122 Fed. 447.

77. Daiiey v. New York. 128 Fed. 796.

78. 30 Stat. 452: U. 8. Comp. St. 1901, p.

2292. Statute provides that it is not ad

missible in evidence. and there is nothing

before the court to show what the contract

was. Statute in relation to stamps on char

ter-parties construed. Wheaten v. Weston

& Co., 128 Fed. 151.

78. City held liable for damages where

tug hired by it. and towed to the point

where it was desired to unload her, settled

on a projection on the bottom when the tide

receded. and was injured thereby. Dailey v.

New York. 128 Fed. 796. Where libellants

had purchased some scow leads of street

sweepings from the city, the purchase price

including the towing of the boats to and

from the wharf and unloading, they were lia

ble only for ordinary care for the protection

of the boats and not for damage due to

the parting of their mooring lines during

a sudden and severe storm. Booth v. New

York, 127 Fed. 459. For violation of the

stipulation to return a. vessel in as good con

dition as when leased. the remedy is in dem

ages and the owner cannot refuse to receive

it and treat the title as passed. City of De

troit v. Grummond [C. C. A.] 12! Fed. 963.

so. “'ood v. Sewail's Adm'rs, 128 Fed. 141.

81. Failure to sound fog signals. Collision

on ferry boat in fog. Schletterer v. Brook

lyn d: N. Y. Ferry Co., 75 App. Div. [N. Y.]

380. The exercise of the discretion of the

commander of a war vessel in time of war

does not relieve the nation owning the ves

sel from the result of a violation of the pro

visions of the statutory law. where the na

tion he! authorized a suit against itself in

The danger of swell and suction must be allowed for 1

Proper appliances for navigating the vessel must be furnish

a court whose duty it is to apply the 1:

(Suit by set of Congress for sinking of En

lish ship by U. S. cruiser steaming in a 1‘

without lights or signals during the Spani

War). W’atis v. U. 5., 123 Fed. 105.

82. Hampton v. Occidental & Oriental

8. Co., 139 Cal. 706, 73 Pac. 679. Inevitai

accident is an occurrence which the par

charged with the collision could not pt

sibly prevent by the exercise of ordinn

care. caution. and maritime skill. She

caused by suction of third vessel attempti

to pass a tow. The Fentana [C. C. A.] l

Fed. 853. Failure to promptly use he

steering gear on disablement of steam ge

is negligence. Van Eyken v. Erie R. Co.. 1

Fed. 712,

83. Privileged vessel ported at last m

ment. The Queen Elizabeth [C. C. A.] l

Fed. 406. An error "in extremis" will r

relieve the other vessel from liability whe

the latter's fault caused the dangerous 5

nation. The Delmar, 125 Fed. 130. A ferr

beat originally careful held at fault for err

not in extremis after an initial fault of a ti

In re Brooklyn Ferry Co. [C. C. A.] 121 F1

741. -

84. Steamers must pass docks or moorin

places at such a rate of speed and distan

that no harm will ensue to a vessel propel

moored from swell er suction. Raft brok

up. The Rotheri'ield. 123 Fed. 460. A cln

by eiiicers of a large steamer that her e

gines were stopped when opposite a tow

scows is an admission of her duty, and sin

no entry of it appeared in the stenmer's l

and the claim was not sufficiently proved. t

steamer was held liable for loss of cargo

the scow owing to the swell of the steam

The St. Paul, 124 Fed. 108.

85. Failure to inspect a sleeve and 1

screws connecting rods of the valve of etc:

steering gear is negligence. Van Eyken

Erie R. Co., 117 Fed. 712.
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(§ '7) B. Lights, signals and hollows—Vessels must not allow their lights

to be obscured by their sails, or otherwise," and are bound to keep a proper and

sufficient lookout." The navigator cannot. at the same time serve as lookout."

Proper signals must be given,” and maneuvers must be executed in accordance

therewith."°

stood.”1

so. Brigantine allowed side lights to be

obscured by foresail in violation of Rev. at.

i 4233. The Iberia [C. C. A.] 128 Fed. 865‘.

Id.. 11'! Fed. 718.

8'7. Evidence sutiicient to sustain finding

that a collision was due to failure of ferry

hoat to keep proper lookout. The Bergen

[C. C. A.] 128 Fed. 920. Proximate caue of

a collision held to be failure of a steamer

to observe unobscured lights of a schooner

and steamer held liable for damages result

ing therefrom. The Helen G. Moseley [C. C.

A.] 128 Fed. 402. Steamer attempting to

land with aid of a tug held at fault for a

collision on the ground of her inattention

to other vessels in the river. The Horatio

Hall. 127 Fed. 620. Evidence held to show

that a. steamer was at fault for a collision

with a crossing schooner at sea for falling

to maintain an efficient lookout. The Silvia.

127 Fed. 615. Steamer and tug with car

float both at fault for failure to keep good

lookout at night and to stop in time. The

Wallace B. Flint. 125 Fed. 426; The Transfer

No. 9. 125 Fed. 426. Steamer with tows at

fault for failure to see crossing schooner or

her lights in the evening. Schooner also at

fault for not shifting course after observing

negligence of steamer. The Massassagua.

124 Fed. 97. Tug held at fault for inatten

tion and insufficient lookout and ferryboat

for proceeding after signals unanswered.

The De \'cnux Powell, 120 Fed. 522. Lighter

held at fault for want of lookout. and tug

and tow for want of proper lights on the

tow. The tug and tow not having aflirma

lively shown that their omission did not

contribute to the collision are liable. The

Komuk, 120 Fed. 841. Two ferryboats col

liding on converging courses without signals

held both at fault for insufliclent lookout.

The Colorado, 117 Fed. 796.

Lookout on the bridge instead of on deck

not negligence where it did not appear that

lights could have been seen better from the

deck. The Iberia, 117 Fed. 718. Steamer

held solely liable as the burdened vessel in

collision with a schooner where neither had

proper lookout. The Gadsby. 120 Fed. 851.

Collision held to have been the result of

reckless navigation on the part of a steam

er. either in running at too high a speed or

in failing to see the lights of an approach

ing steamer. The Benjamin Franklin. 127

Fed. 457. Tug with a car float on each side

held responsible for a collision with 1a. barge

in tow. on the ground that she was on the

wrong side of the channel. and was negli

gent in failing to give proper attentlon to

the lights and signals of the approaching

vessels. or to promptly and decisively change

her course as soon as they were seen. The

Transfer No. 14 [C. C. A.] 127 Fed. 305.

88. Steamer at fault colliding with

schooner in a draw. Though misled by sud

den appearance of another schooner in the

other draw, not inevitable accident. The J.

C. Ames. 121 Fed. 918.

Vessels must not proceed until signals are agreed upon and under

Bi. Steam yacht and tug both at fault

for e. collision nearly head on in the daytime

resulting from failure to give proper sig

unis in violation of pilot rules 1 and 6 and not

stopping and reversing when danger of col

lision appeared. The Richmond. 124 Fed.

993. Two tugs held both in fault for a col

lision between their respective tows, for be

ing too near the Battery wall. for not keep

ing proper lookouts. for failing to give prop

er signals. and for proceeding into collision

with substantially unabated speed (The N.

Y. Cent. No. 19. 127 Fed. 413. When the wind

is on her starboard how, a sailing vessel is

on the starboard tack and the proper fog

signal is one blast (Burrows v. Gower. 110

Fed. 616).

90. A pilot boat was solely at fault for

assuming that a steamer that had signaled

for a pilot at night had wholly stopped and

for crossing her bows. The Ansgar [C. C. A.]

123 Fed. 473. Both steamers at fault for

failure to change courses sufficiently accord

ing to signals. St. Clair river. The Mary C.

Elphicke v. Pittsburgh 8. 8. Co. [C. C. A.]

123 Fed. 406. Tug with three tows abreast

held solely liable in collision with steamer

for failure to execute agreed signals for

passing. The Valley Forge [C. C. A.) 124

Fed. 192. Steamer changing her course after

timely signals that libellant was going astern

is solely at fault. The Buena Ventura. 117

Fed. 988. Tug held at fault for collision with

ferryboat because of change of course. The

N. 8: W. 2. 122 Fed. 171. Steamer changing

course at full speed without signalling sp

proaching steamer was solely at fault, though

the latter thinking the former only sheering

also sheered in the same direction instead

of keeping her course. In re Bond, 126 Fed.

564. Where a. vessel changed her course

when near another making collision inevita

ble unless one changed and the other at

tempted properly to change. the one respon

sible for the dangerous situation was solely

at fault. The Mary Buhne [C. C. A.] 118 Fed.

1000.

“'hen collision is imminent, n vessel is

justified disobeying signals in an effort to

avoid it. “'agncr v. Bui‘l‘alo & R. Transit

Co.. 172 N. Y. 634. 65 N. E. 1123. Steamer

held solely at fault for trying to compel a

schooner to change her course which she

properly refused to do until in extremis.

Medero v. La Compagnie Generale Transat

lantique, 122 Fed. 1018. A contention that

a. steamer crossed a schooner's bows and then

turned within a few hundred feet so as to

strike at right angles was rejected as un

reasonable. The Senator Sullivan, 117 Fed.

176. The excuse of navigating according to

rule cannot be opposed to a claim of failure

to keep proper lookout where there was a

change of course even though made when in

extremis. The James A. Lawrence [C. C. A.]

117 Fed. 228. Both tugs at fault for a col

lision of their respective tows for not pass

ing port to port according to rules. and for

changing course when so near that tows
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(§ 7) C'. Steering and sailing rules—The privileged vessel, in the absence

of some distinct indication to the contrary, has the right to rely on the perform

ance by the other of her duty to keep out of the way, and it is the duty of the

privileged vessel to maintain her course and speed unless in extremis.’2 A vessel

overtaking another is bound to keep out of her way,” and the presumption in

all cases is that she is at fault for a collision.“ The sole test as to what is an

overtaking vessel is whether she is coming up with another vessel from a direc

tion more than two points abaft her beam."

vessel and a tug and tow, the presumption is in favor of the former."

In a. collision between a sailing

A steam

vessel is bound to keep out of the way of a sailing vessel," and a vessel sailing

free out of the way of one close-hauler.96

vessel on the wrong side of the channel.”

had no time to follow. The Edgar F. Luck

enbach. 124 Fed. 947. Steamer solely at fault

in collision with launches in narrow river

channel for turning to port. The Dauntless.

121 Fed. 420. Passing to starboard pursuant

to signals given and assented to when steam

er were a. mile apart and there was abun

dant room is not aviolation of the navigation

rules. Steamer not turning at once pur

suant to signals assented to, held at fault.

The Lakme [C. C. A.] 118 Fed. 972.

01. Any vessel backing across a channel

in the way of other vessels. is bound to ex

ercise extreme care to notify them of her

maneuVer. A steamer backing across a

channel held to have been guilty of con

tributory negligence in failing to give sum

cient attention to approaching steamers, or

to repeat her signal that she was going

astern when the action of the others indicat

ed that it had not been heard. The Sicilian

Prince. 128 Fed. 133. Both steamers held at

fault, the burdened vessel for continuing

her course and speed, and the other for fall

ing to do so or give danger signals. The

Straits of Dover [C. C. A.] 120 Fed. 900. Both

tugs at fault for proceeding at full speed

after cross signals. The Mahanoy. 126 Fed.

587. Both steamers at fault for continuing

after a failure to agree on signals. The Pe

conio. 124 Fed. 848. A tug and a ferryboat

continuing to approach on crossing courses.

exchanging contrary signals. held both at

fault. The Mauch Chunk. 124 Fed. 671. Both

steamers at fault for not sooner agreeing by

signals on crossing. Brooklyn Ferry Co. v.

U. 8.. 122 Fed. 696. Both' steamers at fault

for failure to signal that they did not un

derstand each other's courses in a fog. The

Kaga Maria. 123 Fed. 139. Steamers mistak

ing signals in a fog and not obeying rule 8

of U. 8. Comp. St. p. 2882; held both at fault.

The Glenogle. 122 Fed. 503. Yacht held pri—

marily at fault for collision for initiating

improper signal and failing to promptly exe

cute the maneuver when agreed upon. The

Richmond, 124 Fed. 993.

92. Ferryboat and steamer crossing in

New York harbor. The Chicago [C. C. A.]

125 Fed. 712. Steamer with tows at fault for

collision with privileged ferryboat. The C.

J. Reno, 121 Fed. 149.

93. Schooners tacking in narrow channel.

The Rebecca. [C. C. A.] 122 Fed. 619. A ves

sel has a right to expect that another one

passing her will keep at a safe distance.

The Phillip Minch [C. C. A.] 128 Fed. 678.

A steamer passing down East River over

took and passed another steamer in tow. and

There is a presumption against a

A vessel in a narrow channel failing

while attempting to land at a pier. swung

around and collided with one of the towing

tugs. Held. that the rule requiring a vessel

having another on her starboard hand to

keep out of the way did not apply to the tow.

but that the case was one of special circum

stances. falling within art. 27 of the rules

for harbors and inland waters [30 Stat. 102:

U. 8. Comp. St. 1901. p. 2884]. The Horatio

Hall, 127 Fed. 620. Evidence held sufficient

to establish liability for collision. The Phil

lip Mlnch [C. C. A.] 128 Fed. 578. Evidence

held to show that the steamer and not the

tug was the overtaken vessel and not in

fault. The John H. Starin, 124 Fed. 744. An

'overtaken schooner not displaying a stern

light and an overtaking steamer which had

withdrawn lookouts owing to coldness of

weather and freezing of spray. but continued

at full speed both at fault. The Kaiserlne

Maria. Theresia. 125 Fed. 145. Overtaken

schooner held solely at fault for failure to

show a stern light under art. 10 of Interna

tional Navigation Rules. The Bernlcia, 122

Fed. 886.

04. Overta'king vessel held to be at fault

for not keeping out of the way, for being on

the wrong side of the channel. and for not

reducing speed. The Sicilian Prince. 128 Fed.

138. Any reasonable doubt should be re

solved in favor of the overtaken vessel. when

the fault of the overtaking vessel has been

established. Duty of larger vessel to allow

for suction. Error in cxtremis. The At

lantls [C. C. A.] 119 Fed. 568.

96. Under art. 24 of the inland naviga

tion rules (30 Stat. 101; U. B. Comp. St. 1901.

p. 2883). Whether the overtaking vessel is

going ahead or astern is immaterial. The

Sicilian Prince. 128 Fed. 183.

00. The Delmar, 125 Fed. 180. Tug held

solely at fault for collision with schooner.

The Triton [C. C. A.] 118 Fed. 329. Evidence

held to show steamer at fault where it ap

peared that the schooner could not have

been headed so far south as to hide a light

the steamer claimed was not seen. The

Helen G. Moseley. 117 Fed. 760.

97. Liable for damages resulting from

failure to do so unless she can show that

the sailing vessel was at fault. The Helen

G. Moseley [C. C. A.] 128 Fed. 402.

88. A schooner running free held solely

liable for failing to keep out of the way of

a bark close hauled on a cressing course

The Richard F. C. Hartley, 124 Fed. T08.

09. A tow colliding on the wrong side of

the channel to rebut the presumption against

her must show not merely a sin-er but that
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to keep on the right-hand side of the fairway, in accordance with the inland

navigation rules, is liable for damages due to a collision which would not other

wise have occurred, in the absence of a showing that special circumstances ren

dered such a course unsafe or impracticable.1 The burden is on a vessel proceeding

at excessive speed in violation of statute to show that the collision was not by

her fault.’ It is the duty of a steamer running through a fog to proceed only

.it such a rate of speed as will enable her after discovering a vessel meeting her,

to stop and reverse her engines in sufficient time to prevent a collision from

taking place.' Courts of admiralty incline to accept the statements of a crew

as to the movements on their own vessel rather than statements coming from

the crew of the other vessel.‘ Where the testimony of the crew of a vessel as to

her course before a collision and the bearing of the lights of an approaching

vessel cannot both be true, or the collision would not have occurred, the testimony

as to the course is entitled to preference as less liable to error.“

(§ 7) D. Vessels anchored, drifting, grounded, eta—The burden is on the

moving vessel to show that she could not have prevented the injury by any prac

ticable precautions.‘

it could not have been guarded against by

reasonable skill. Known cross-current in

river. The Australia [C. C. A.) 120 Fed. 220.

Tug between car-floats on wrong side of

channel held primarily at fault. but tug with

tow failing to reduce speed when she found

her signals unanswered held also at fault.

The Teaser, 118 Fed. 81. Tug with tow

solely at tault for failure to keep in the mid

dle of the channel according to the state

statute and improper lookout. Steamer not

at fault, since tug's sidelights were not burn

ing. The Hartford. 125 Fed. 559. Steamer at

fault for not keeping in the middle of East

River as required by N. Y. statute and for

keeping course and speed after her erroneous

signal was unanswered and I. tug falling to

keep proper lookout and maintaining her

speed. The Spartan Prince. 126 Fed. 885.

Tugs towing a steamship held not to have

been guilty of such a violation 0! the New

York state regulation requiring vessels to

keep as near the middle at East River as

possible as to render them in fault for a

collision caused by the plain fault of the

other vessel. The Horatio Hall. 127 Fed.

620. The pilot rules (U. S. Comp. St. p. 2876)

did not change the N. Y. statute requiring

vessels navigating the East river to keep

near the middle of the channel. The Hurt

ford, 126 Fed. 559; The Manhattan. 125 Fed.

559. Tug with car floats. The Transfer No.

14 [C. C. A.] 127 Fed. 305.

1. Art. 25. Inland Nav. Rules (30 Stat.

96; U. 8. Comp. St. 1901, p. 2883). The Al

fred W. Booth, 127 Fed. 453; The Benjamin

Franklin, 127 Fed. 457. Article 25 of the in

land navigation rules, providing that in nar

row channels every steam vessel shall, when

it is safe and practicable. keep to that side

of the fairway or mldchannel which lies

on the starboard side of such vessel. applies

to navigation in the Upper Bay of New York

between Bay Ridge and Tompkinsville [30

Stat. 96; U. 8. Comp. 8t. 1901. p. 2883]. The

Alfred W. Booth, 127 Fed. 453. In narrow

channels, steamers keep to that side of the

channel on their starboard side when safe

and practicable under art. 25 of the inland

navigation rules (U. 5. Comp. St. p. 2883),

regardless of local custom. Artificial chan

nel. The Acilia. [C. C. A.] 120 Fed. 455.

2. The Northern Queen, 117 Fed. 906.

Steamer passing log raft in St. Clair river

‘\l excessive speed and tugs not trying to

head the raft away held both at fault. Hall

v. Chisholm [C. C. A.] 117 Fed. 807. Rafts

are “vessels” entitled to use navigable

streams. The Mary, 123 Fed. 609.

8. Ten miles an hour held unreasonable

speed and steamer held solely in fault for

collision. The Charlotte [C. C. A.] 128 Fed.

538; The Charlotte, 124 Fed. 989. A “moder

ate rate of speed" within 28 Stat. 648 is such

as will enable a steamer to stop after com

ing in view of one at anchor. The Northern

Queen. 117 Fed. 906. Eight miles an hour in

a fog at night 150 miles east of Sandy Hook

in the transatlantic steamer track is not a

moderate speed within Art. 18 of Int. Nav.

Rules (U. S. Comp. St. p. 2868), even it the

ship is so constructed or so light that she

could not be properly or safely navigated at

less speed. The Eagle Point [C. C. A.) 120

Fed. 449. Evidence held to show excessive

speed in fog. In re La Bourgoyne, 117 Fed.

261. Neither steamer nor schooner held at

fault for collision in fog. Dunton v. Allan

S. 8. Co. [C. C. A.] 119 Fed. 590. Steamer

solely at fault for failing to moderate speed

in a fog at night or stop on hearing tog sig

nals of another vessel nearly ahead. whose

exact position was unknown. She should

maintain only such speed as will enable her

to stop by reversing at full speed on seeing

a vessel. The Belgian King [C. C. A.] 125

Fed. 869. Steamer at fault for entering a

harbor in a thick tog, but not for having a

Chinese crew. In re PaC. Mail S. 8. Co., 126

Fed. 1020.

4. The Dorchester. 121 Fed. 889. Where

the evidence of parties to a collision as to

the respective courses of the other vessel

was conflicting, it was held more probable

that the schooner with a young and inex

perienced helmsman on a night of light

variable winds shifted her course suddenly

than that the steamer did. The Senator Sul

livan, 117 Fed. 176.

5. The Helen G. Moseley [C. C. A.] 128

Fed. 402.

0. The Rotherfield. 123 Fed. 460. The

burden of proof of innocence on the moving

vessel held not sustained. Rich v. Hamburg
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Anchored—A vessel going upon or passing through an anchorage ground,’

or anchoring in a channel, is presumably at fault for a collision resulting there

from.8

depends upon circumstances.‘

The duty of an anchored vessel to take precautions to avoid collision

The vessel last anchoring is bound to leave the

other a safe berth considering all contingencies likely to arise or bear the loss of

collision.10

Drifting.—The burden on a moving vessel applies to one drifting.u

Grounded—The occasional grounding of a vessel is incidental to naviga

tion, and other navigators must submit to reasonable delay for the owner to re

move it before destroying it as a nuisance."

American Packet Co.. 117 Fed. 761. River

steamer swinging against barge moored to

bank. The Mary S. Blees, 120 Fed. 44.

7. A steam vessel which goes upon an

anchorage ground and comes in collision

with a vessel at anchor is presumably at

fault. The Alfred W. Booth. 127 Fed. 453.

A tug with tow held at fault for passing

through an anchorage ground and an an

chored schooner for failure to sound fog

signals. The Mary Weaver. 124 Fed. 977.

A collision between a disabled and an an

chored steamer. otherwise accidental. held

the fault of the disabled steamer because she

was within the anchorage grounds. The El

Cid. 124 Fed. 1009. Tug solely at fault for

failure to keep proper lookout at night in

a snow squall whereby a. scow in tow on a.

long hawser struck a steamer anchored in

a proper place. The Genesta, 125 Fed. 423; In

re Kiernan, 125 Fed. 423; Collin v. Klernan,

125 Fed. 423; The Adelina Corvaja. 125 Fed.

423. Steamer at fault for collision with a

barge properly anchored outside the chan

nel. The Allan Joy. 123 Fed. 844. A steamer

solely at fault for allowing the tide to swing

it against a. dredge engaged in deepening a

channel for a. long time, anchored at night

as usual, where vessels may but do not

usually. pass, and with lights directing ves

sels to pass to the north. The City of Bir

mingham. 125 Fed. 506; Ocean S. 8. Co. v.

Rose. 125 Fed. 506.

8. Scow attached to a dredge anchored

in channel at fault for failure to show a

light as required by 80 Stat. 96 and steamer

for failing to observe customary signals

known to pilot and ofllcers. Nat. Dredging

Co. v. Monsen [C. C. A.] 126 Fed. 930. A

schooner anchoring at night in the usual

harbor channel where there are other an

chorage grounds is at fault and must prove

unusual precautions to avoid collision. The

John ll. Starin [C. C. A.] 122 Fed. 286.

Schooner anchored at night in narrow chan

nel solely at fault in collision with steamer

for failure to maintain proper anchor light.

The Maggie Ellen [C. C. A.] 120 Fed. 662.

Steamer at fault for anchoring in channel

instead of at anchorage. failure to change

position when she swung across channel.

and insufficient watch and moving vessel for

exoossivc speed and failure to allow for ten

dency to sheer. The Caldy. 123 Fed. 802.

A dredge anchored in the channel unneces

sarily but with lights and a steamer collid

ing with her on a bright night held both at

fault. The Itasca. 117 Fed. 885. Steamer on

the Hudson going 8 miles an hour in a fog

and lighter anchored in the channel when

anchorage was near held both at fault. The

Newburgh. 121 Fed. 954.

Anchoring an unloaded vessel In the In

chornge for loaded one. where through ig

norance of the rule of the port which was

laxly enforced and where the harbor was

nOt crowded did not, in the absence of other

fault. prevent her recovery for collision. The

Juniata. 124 Fed. 861. Anchoring in an

emergency in the fairway where it was very

wide is not fault. The Northern Queen. 117

Fed. 906.

0. Anchored barge at fault for not sound

ing fog signals and steam lighter for hav

ing no lookout. The Commerce. 123 Fed. 178.

An anchored scow in East River held at

fault for having too small a. bell and a fer

ryboat familiar with her location and look

ing for her at fault in trying to cross her

bows. The Annex N0. 5, 117 Fed. 754. Fall

ure to keep an anchor watch on a. barge out

side the channel. where not customary to

maintain one, does not make her in fault

for a collision in the daytime in the absence

of fog with steamer off her course. Rich

v. Hamburg-American Packet Co.. 117 Fed.

751.

10. Loaded steamer swung by tide against

the wind struck one unloaded swung against

the tide in a strong wind. The Juniata. 124

Fed. 861.

11. Moving steamer solely at fault for not

allowing for the tide forcing her upon a

ship at anchor. though the latter did not

pay out anchor chain. The Adato, 126 Fed

579. Vessel that broke from her moorings

and collided with another did not sustain

the burden on her to prove inevitable acci

dent. The Andrew Welch. 122 Fed. 557. A

tug solely at fault for sheering off a barge

from the end of a. long tow and allowing her

to drift to an anchorage opposite a pier

where she collided with a steamer coming

out to which no danger signals had been

given by the tug. The Alabama [C. C. A.]

126 Fed. 332. Sloop at fault for not anchor

ing when wind failed and tide was sweeplnar

her into the course of steamers and tug

with three barges abreast in tow behind for

not slowing on approaching, Welch v. Phila.

& R. R. Co.. 125 Fed. 419.

A vessel Ill “under way" Within aft. 15. cl.

0." of the international navigation rules.

though lying to in a fog but having some

sails up. Burrows v. Gower. 119 Fed. 616,

12. Steamer liable for breaking a raft ob

structing a draw without attempting to pull

it away. The Mary. 123 Fed. 609. Owners

of asunken scow at fault for damage to pass

lng steamer for not having a lantern at

night on a. buoy marking the wreck. The

Mary S. Lewis, 126 Fed 848. Moving steam

er solely at fault for collision with one

aground. The City of Macon [C. C. A.] 121

Fed. 686.
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liloored.—A vessel moored at a breakwater may owe a duty of care.n A

ferryboat is not entitled to appropriate waters abutting the bulkhead below the

slip so as to shut out the customary manner of mooring there.“ Where a bulk

head line of a dock has been maintained for years and before there was any

statute on the subject, though beyond the line now established by law, vessels

mooring there in the customary manner cannot be deemed at fault." A steam

lighter casting oil a barge from a pier in order to get to the pier became respon

sible for her movements." '

Docking.—A steamer docking without lookout astern in a river where ves

sels were constantly passing was solely at fault for collision with passing tow

drawn on her screw by auction." A tug was solely at fault for getting under

the bows of a steamer she was docking."

(§ 7) E. Tags and tows, pilot boats, fishing vessels, eta—The master oi

a tug is bound to possess and exercise such degree of skill and judgment for the

protection of his tow as might fairly be expected from his calling under the cir

cumstances in which he was placed." But this responsibility is not that of an

insurer and he is not to be held at fault simply because a disaster has occurred,

if being qualified, he has fairly exercised his best judgment in the emergency.

and behaved as a prudent man would in similar affairs of his own.2° He is

18. A tug fast at a breakwater in a fog

where it should have expected other vessels

to seek refuge was at fault in failing to

answer whistles. and a tug approaching was

also at fault for excessive speed. The Mc

Caldin Brothers. 117 Fed. 779. Steamer held

solely liable for collision with barges moored

across the end of a pier and the statute for

bidding euch mooring did not apply be

cause steamer was not entering her dock.

The Buenos Aires. 119 Fed. 493. Proximate

cause of injury to a stakeboat held to be the

negligence of the caretaker of a scow tied

thereto in leaving his boat unattended. The

On-the-Level. 128 Fed. 511.

14. Scows moored abreast. Ferryboat at

fault. The Harry B. Hollins, 125 Fed. 430.

15. The Harry B. Hollins. 125 Fed. 430;

The Tip Top, 125 Fed. 480; The Annie L, 125

Fed. 430.

10. Liable for damage to third vessel.

Claim of negligence of master of barge not

sustained. The Guy G. Major. 124 Fed. 95.

17. The Northland. 125 Fed. 68. Steamer

leaving wharf and colliding with approaching

privileged vessel held solely at fault. The

Joseph M. Clark. 119 Fed. 459. Both ferry

boats at fault for a collision of one leaving

a slip with one approaching on a crossing

course for the adjacent slip. In re Rapid

Transit Ferry Co.. 124 Fed. 786. Lighter

backing from a. pier where she knew re

pairs had been made and driftwood remained

should have kept watch for obstructions to

propeller. The Despatch. 120 Fed. 856.

Steamer at fault for stretching a hawser

across a slip at night without warning. Ab

sence of lookout not a contributing fault for

he could not have seen the hawser. Erie R.

Co. v. Oceanic Steam Nav. Co., 121 Fed. 440.

18. The Minnchaha [C. C. A.] 124 Fed.

210.

19. Ship liable for damages resulting from

failure to discharge such duty. The Garden

City [C. C. A.] 127 Fed. 298. A tug must

exercise reasonable care in the conduct of

her towage service. measured by the dan

gers she is encountering. Thompson v.

Winslow, 128 Fed. 73. Tug at fault for

towing in unfamiliar place and not watch

ing tow at every point. Tow also here at

fault. The Jane McCrea. 121 Fed. 932; The

Delta. 125 Fed. 133. It is not enough for a

tug to show that the cause of the casualty

was unavoidable accident, but it must show

that the consequences of the aCcident could

not have been prevented by reasonable dill

gence. Failure to inspect steering gear

when helm stuck and drive in key to rud

der post not error in exiremis. The Acme.

123 Fed. 814. A tug burdened with a heavy

and unwieldy tow may, on that account. be

relieved from liability for a collision in

some instances. but it is her duty to take

extraordinary care to keep it out of the way

of other vessels. Both a tug towing a raft

of logs in a. narrow channel and a steamer

with which she collided held at fault. The

Bayonne. 128 Fed. 288. It will not be pre

sumed that a tug with a heavy tow delib

ately tried to cross the bows of an approach

ing steamer when they were only 300 feet

apart. ld.

A tug taking up a tow knowing that Its

master Is not aboard must see to it that his

duties are properly discharged and if she

delegates it to a. wharf owner, she remains

liable if they are not performed. Lewis v.

Barber Asphalt Pav. Co.. 123 Fed. 181.

20. Evidence insufficient to show that the

tug was at fault for starting on her voyage.

or for attempting to return to port. or to

show negligent navigation on the part of

her master. Wreck of the tows due to

faulty steering of one of them. The Garden

City [C. C. A.] 127 Fed. 298. When the mas

ter of a tug exercises his judgment in good

faith, to proceed with his tow. it will not be

deemed a fault chargeable to the vessel If he

is mistaken. Evidence held insuificient to

charge tug with loss. The Covington, 128

Fed. 788. The government weather records

may be considered in determining whether

or not the weather was favorable for pro

ceeding on a voyage. Id.
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bound to know the proper and accustomed waterways and channels, the depth

of the ‘water, and the nature and formation of the bottom,21 and also the draft

of the tow, and whether she can reasonably be expected to be towed through the

place under consideration.22 He is bound to exercise ordinary diligence to see

that the tow is properly made up, and that the hawsers are of proper length.

strong and securely fastened.“ He is the pilot of the voyage and responsible

for the navigation of both vessels.“ The towing vessel will be held in fault for

maintaining a rate of speed manifestly hazardous to the safety of the tow,"

or for lack of power to perform the service undertaken, under conditions which

might have been reasonably anticipated," or for leaving or abandoning the tow,”

in the absence of proof that it could not have been saved," or that the tug was

so injured or in such danger that it was impossible for her to stay or return."

The obligation of a towing vessel to the tow is a continuing one.” The master

of a boat who offers her for towage represents her as sufficiently staunch and

strong to encounter the ordinary perils of the voyage.‘1 He is bound to exercise

vigilance for the safety of his vessel, and the towing vessel is not liable for in

juries resulting from his failure to do so,” but he is not chargeable with con

tributory negligence in acquiescing in its exposure to unnecessary peril by the

tugboat pilot, unless the danger about to be incurred is very obvious.” Deviation

from the course of the tug, puts the burden on tow to show excuse for collision

21. Thompson v. Winslow, 128 Fed. 78.

Ordinary care makes not liable for damage

from an obstruction to navigation not well

known. Sunken log. The Nettie Quill, 124

Fed. 667.

22. Strandlng of vessel on a. bar held to

be the fault of the towing tug. Thompson

v. Winslow. 128 Fed. 73.

38. The Edmund L. Levy [C. C. A.] 128

Fed. 683. A high degree of care. Liable for

damage to e steamer it was docking,

through parting of a hawser borrowed of the

steamer. Baker-Whiteley Coal Co. v. Nep

tune Nav. Co. [C. C. A.] 120 Fed. 247.

24. The Edmund L. Levy [0. C. A.] 128

Fed. 683. Collision of barge with a. bridge

pier through failure to straighten her course

soon enough to get the tow in line before

reaching the pier. The Cygnet [C. C. A.)

126 Fed. 742. Attempting passage of Hell

Gate in a. fog when there is an alternative

of laying up in a. safe place. The E. Lucken

hach. 117 Fed. 977. Taking out a sectional

barge in threatening weather. Tucker v.

Gallagher. 128 Fed. 847.

:6. Towing scow so fast as to swamp her.

The Delta. 125 Fed. 133.

26. Lack of power to tow under condi

tions she ought to have anticipated. The

'1‘. Williams. 126 Fed. 871. Failure to

take proper course and not having enough

power to handle their tow (string of barges

in Hell Gate). The Zoueve, 122 Fed. 890,

27. Tug hold grossly negligent in not ob

serving the loss of a tow on a heavy night.

The O. L. Hallenbeck, 119 Fed. 468.

as. To excuse a tug for leaving and re

maining away from her tow there should

he proof that the tow was sinking. or past

saving. or that the tug was so injured, or in

such danger. that it could not stay or return.

Abandonment not breaking of hawaer held

proximate cause of loss. In re Moran. 120

Fed. 556. Failure to return to an assembled

tow In a storm and scow at fault for hav

ing no anchor. Brown v. Cornell Steamboat

Co. [C. C. A.] 121 Fed. 682. Abandonment by

a. tug of tows she had cut loose from is cul

pable in the absence of proof that efforts to

save them would have been vain. Appeal of

Cahill [C. C. A.] 124 Fed. 63. Tug held not

liable for failure to recover a barge drifting

on a. lee shore, where the crew had been

taken on the tug. The Carbonero [C. C. A.]

122 Fed. 753.

29. In re Moran, 120 Fed. 556.

so. Where the towline parted outside the

three-mile limit and the district where the

suit was brought. but the tow was after

wards seen within them, the court of such

district had jurisdiction of a suit to recover

damages for the wrongful death of one of

her crew caused by the abandonment of the

tow, it being the duty of the towing vessel

to return and rescue her. Alaska Com

mercial Co. v. Williams [C. C. A.] 128 Fed.

362.

81. Tug not liable for damage caused by

defects in the tow not obvious or known

to her master. The Edmund L. Levy [C. C.

A.] 128 Fed. 683; The Covington. 128 Fed.

788. Evidence insufficient to show that the

sinking of a. canal boat was due to negli

gence of the tug towing her. The Edmund

L. Levy [C. C. A.] 128 Fed. 683.

32. Barge not properly steered in narrow

channel. Btricker v. The Maurice, 128 Fed.

652, Evidence held to show that the sinking

of s. rudderless tow while passing through

s. drawbrldge was due to the fault of the

tug In failing to guide it properly. The

Italian. 127 Fed. 480.

88. No contributory negligence where the

master of the towed boat knew nothing in

regard to the depth of the water, the nature

of the bottom. or the location of the chan

nel, but relied entirely on the tugs. Thomp‘

son v. “'inslow. 128 Fed. 78. That a. bark

in tow had insufficlent ballast was the fault

of the bark and not of the tug. Williamson

v. McCaldln Bros. Co. [C. C. A.] 128 Fed. 68.
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with a passing vessel." A barge which consents to being towed with another

abreast assumes whatever added risk arises from such method of towing." A

towing vessel cannot relieve itself, by contract, from liability for the failure to

exercise reasonable care and skill in the performance of the service, and for the

safety of the tow," nor is it relieved by the fact that the tow is under charter

to the owners of the tug and that the tug's service is pursuant to the charter."

The consignee of a cargo who is under the duty of furnishing towage cannot re

lieve himself from liability for the manner in which it is performed, by em

ploying a towing company, but is liable for any damage resulting from the negli

gent manner in which the service is performed by such company." There is no

presumption from damage to a tow that the tug’s negligence caused it.” A

steamer freehande meeting a tow is bound to expect some variation in the

courses of the tow, and guard against it if possible.‘0 A tug which, by her method

of towing, incapacitates herself from performing her statutory duty to avoid

collision, must show care commensurate with the increased risks.“ A tugboat

is not liable for damages to a seine in a fairway, unless the injury was wanton

or caused by negligence."

(§ 7) F. Liability for collisions—The presumption is that a vessel is to

blame for a. collision where there are no entries in her log in regard to it, or

when the entries are intentionally meager, vague, and perfunctory, or when por

tions of the log, presumably relating thereto, have been removed.“ In order to

make a case of apportionment of the damage resulting from a collision, where

the fault of one of the vessels is obvious and inexcusable, the evidence to estab

lish fault on the part of the other must be clear and convincing,“ and the burden

84. Davidson v. American Steel Barge 00.

[C. C. A.] 120 Fed. 250. Tug and tow held at

fault for collision with a steamer, for fail

ure of tug to keep away, and defective steer

ing gear of tow which did not follow. The

Ottawa. 124 Fed. 742. A tow unable to fol

low her tug through known defective steer

ing gear held at fault for collision with an

chored scow. The Alfred W. Booth, 123 Fed.

172. Steamer passing schooner in tow not

changing her course as did her tug, both held

at fault. The Yuma, 117 Fed. 894.

35. Stricker v. The Maurice, 128 Fed. 662.

86. Unnecessary abandonment of a. tow in

the open son after the hawser parted, result

ing in the loss of the vessel and the death

of those on board. held not to be exercise

of such care. Alaska. Commercial Co. v.

Williams [C. C. A.] 128 Fed. 362; The Ed

mund L Levy [C. C. A.] 128 Fed. 683;

Thompson v. Winslow. 128 Fed. 73; The

Somers N. Smith. 120 Fed. 569.

37. The Temple Emery. 122 Fed. 180.

89. Consignees are expected to know the

hazards attending towage in their own 10

calities. and the character of the towage

service which they employ. Thompson v.

Winslow, 128 Fed. 73.

39. Tug held not at fault in making up

tow or in navigation in shallow channel.

The Thomas Wilson, 124 Fed. 649.

40. Detroit river. Mitchell Transp. Co.

v. Green [C. C. A.] 120 Fed. 49. A barge in

tow placed in extremis by fault of tug and

meeting vessel is not at fault for a. slight

change in the wrong direction. The Teaser,

118 Fed. 81.

41. Towing astern in East River making

backing impossible. The Teaser, 118 Fed.

81. A tug with two barges in a single line

of 1,500 feet must exercise extreme care to

avoid collisions. The Gertrude [C. C. A.]

118 Fed. 130. Towing with long hawsers in

N. Y. bay can be Justified if at all only by

the tug keeping her tow exactly in line.

Tug and scow without lights swinging

across the channel while the tug gets ready

to dock it, solely at fault for collision with

tug and barge abreast. The N. Y. Cent. No.

22, 124 Fed. 750. Steamer towing 70 canal

boats in tiers extending 2,200 feet on the

Hudson solely at fault for collision of an

other steamer with ths end of her tow which

had swung across the river. The J. C. Aus

tin, 124 Fed. 952. Tug solely at fault for

collision of schooner with her third barge

in tow on a long hawser, no evidence ap

pearing as to the lights on the barge, for

failure to keep a. lookout and avoid the

schooner. The Prudence, 124 Fed. 939. For

ryboat solely in fault for failing to allow

room enough in passing behind a. tow. The

Central, 122 Fed. 747.

42. Tug held not negligent in entangling

its tow in selnes. The Oscar B. [C. C. A.]

121 Fed. 978.

48. The Sicilian Prince. 128 Fed. 133.

44. Proof of contributory negligence not

sufficient. The Phillip Minch [C. C. A.] 128

Fed. 578. Where the primary fault for a

collision i attributable to one vessel. clear

proof of contributory negligence on the part

of the other must be presented before she

can be held to bear an equal share of the

consequent damage. A tug and barge in tow

held not guilty of contributory negligence

because they were not sooner stopped. The

Transfer No. 14 [C. C. A.] 127 Fed. 805.

If one vessel is plainly in fault, any rea

sonable doubt as to the contributory faults
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of proof is on the vessel claiming that the damage should be divided, to show

that the other did not do something she should have done under the circum

stances.“ A steamer solely at fault is liable for damages resulting from a col

lision that might have been avoided in handling the injured vessel, where the

conduct of the latter was reasonable.“ In a libel for collision against two ves

sels, although separate answers are filed and separate issues are raised, all the

evidence taken is properly before the court on final hearing, to be considered on

all the issues to which it is relevant, no matter by what party it is put in."

(§ 7) G. Damages—The measure of damages for the sinking of a vessel

in collision is her market value at the time she is sunk.“ In case of total loss

by collision damages are limited to the value of the vessel with interest and pend

ing net freight, or charter hire in the nature of freight, but prospective profits

not assured by definite contract are not allowed, though they are considered in

cases of demurrage or partial loss when no other method of estimating the value

of the delay is afforded.“ In case the vessel is not totally destroyed, but is

afterwards raised, the owner is entitled to restitutio in integrum, and nothing

more.” The cost of repairs, rendered necessary by a collision, is proved prima

facie by testimony that they were so rendered necessary, that they were made,

and at the lowest possible price, and the testimony of the ship’s agents that they

had paid the bills." If other repairs, not made necessary by the collision, are

made at the same time, the cost of the survey and the docking charges will be

divided." Where a vessel cannot by repairs at reasonable cost be put in as good

condition as before, an allowance may be made for permanent injuries." Where

hoth vessels are at fault the damages will be divided.“ Costs may properly be

considered as a part of the damages and divided, where damages are divided

because both vessels were at fault.“ Interest on the damages for collision is

allowed from the time when they commence, subject to the exercise of the court’s

discretion.“ A vessel at fault cannot set up contributory fault of a third vessel

charged against the other vessel should be

solved in her lover. The Sicilian Prince, 128

Fed. 183.

45. The Phillip Minch [C. C. A.] 128 Fed.

578. The burden on a vessel making a claim

in collision against another held not sus

tained though the other was improperly

manned. The Gertrude [C. C. A.] 118 Fed.

130,

46. The City of Macon [C. C. A.) 121 Fed.

“86. Contractors failing to keep a light

burning on the end of a breakwater under

construction, where they might reasonably

have anticipated that the wind would blow

it out, and a. vessel navigated by a. local

pilot charged with knowledge of obstacles

were both at fault. Provisions of the con

tract regarding lights did not necessarily

relieve them of obligations to third parties.

Harrison v. Hughes [C. C. A.) 125 Fed. 860.

47. The Bayonne. 128 Fed. 288.

48. Evidence sufficient to sustain finding

of commissioner as to value of a schooner

sunk in collision. The Frank S. Hall. 128

Fed. 815.

49. Prospective catch of a fishing smack.

The Menominee. 125 Fed. 530; The Glcnogle.

122 Fed. 603. Prospective profits not recov

erable. The Fontana. [C. C. A.] 119 Fed.

853. Loss of value of oysters on the bed and

undelivered that season because of damage

to the oyster boat is too speculative and re’

mote. The Mary S. Lewis. 126 Fed. 848.

50. Demurrage and cost of alterations

made while dredge was docked for repairs

necessitated by collision. and salary of su

perintendent who supervised repairs while

dredging was suspended. were not proper

items of damage for collision. The Itasca.

117 Fed. 885. Demurrage for time in repair~

ing a. yacht is not recoverable in a. libel for

collision, but wages and provisions of crew

necessary for her care during repairs may

be allowed. Fisk v. New York. 119 Fed. 256.

61. The ship's protest and the survey, to—

gether with the vouchers for repairs are

competent evidence to show the amount of

damage. The Bratsberg, 127 Fed. 1005.

52. The Bratsberg, 127 Fed. 1005;

John F. Gaynor. 124 Fed. 743.

68. The McIlvaine, 126 Fed. 484.

54. Owner of a. yacht held guilty of con

tributory negligence in not moving a launch.

hanging in davits. and the damages—result

ing from its being struck by a water boat.

which had been made fast to the yacht's side.

and had broken away on account of the in

sufficiency of her lines. and the negligence

of her master in leaving her—divided. The

H. B. Moore. Jr. [C. C. A.) 127 Fed. 319.

55. The Frank S. Hall, 128 Fed. 816.

56. Same rule applies where the collision

is due to the fault of both vessels and the

damage is divided. The Mahoney. 127 Fed.

778. Centre, interest only recoverable from

date of final decree where both vessels are

at fault, and damages divided. The Itnscn.

117 Fed. 885.

The
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unleSS she is cited in." A libcllant may by his conduct be estopped from main—

taining a suit for damages resulting from collision.“

§ 8. Carriage of passengers—The highest degree of care for the safety

of a passenger is required of a ship, and where injury is sustained by the pas

senger the presumption of negligence is against the carrier," but the carrier of

passengers is not an insurer and owes no duty to warn a passenger of an obvious

danger.“o One who intends to become a passenger but has not engaged passage,

if the ship’s boats undertake to carry him aboard, is entitled to the care due a

passenger},n A company operating a ferryboat, mooring it and keeping open

the gate at the end a! the passage gangway leading thereto, thereby invites pas

sengers to embark, and gives assurance that it is safe to do so." Mule tenders

shipped under contract for a free return passage are passengers on the return

trip.“ The ship is liable for contracts, by a charterer holding under a demise.

with passengers not having notice that he was not owner.“ The vessel is bound

to carry and rightly deliver passengers at their destination,“ and to furnish them

with reasonable accommodations during the voyage." Landing is a part of the

contract with a passenger, and liability in this regard may be limited only to such

an extent as is just and reasonable, and consistent with the sound policy of the

law." A passenger is bound to obey the reasonable rules of the vessel, and his

failure to do so may warrant removal and detention.“

M. Under Admiralty Rule 59. The Del

ta, 125 Fed. 188.

58. A libellant who was requested by the

owner, pro hac vice, of a. tug involved in a

collision to proceed against her while in his

possession if he intended to sue at all, and

stated that no such suit was intended. is es

topped to maintain a suit against such own

er after he has-surrendered possession of

the tug, and after such delay as to render it

doubtful whether he could recover on his

policy insuring him against liability for

damages by collision. The N. Y. Cent. No. 19,

127 Fed. 473.

58. Struck by timber being thrown over.

Pouppirt v. Elder Dempster Shipping. 122

Fed. 983. Iniured by collision of ferryboat

in fog. Schlotterer v. N. Y. dz B. Ferry Co..

75 App. Div. [N. Y.] 330. Ferryboat liable

for failing to make a safe connection with

the slip whereby a passenger was hurt on

landing. The City of Portsmouth, 126 Fed.

264.

00. Passenger after watching from the

bridge the dismantling of cattle pens on a

freighter went down where it was going on.

iield. he assumed the risk of being hit by

the timbers. Elder Dempster Shipping Co.

v. Pouppirt [C. C. A.] 125 Fed. 732.

61. Boarding from the beach in Alaska.

in re Kimball 8. 8. Co., 123 Fed. 838. Steam

er held liable for drowning of passengers

due to overloading of a small boat sent

ashore to get them, it appearing that the

officer in charge requested some of them

to get out and wait, but on their refusal,

did not compel them to do so. and did not

turn back when it became apparent that the

host was in great danger. Contributory

negligence of passengers no defense. Weis

shaar v. Kimball S. 8. Co. [C. C. A.] 128 Fed.

397. Such negligence was with the privity

and knowledge of the company, where its

president accompanied the boat, and it is

not entitled to a. limitation of its liability for

a disaster resulting therefrom under Rev.

8t. ll 4388-4!" [U. 8. Comp. St. 1901, p.

2944]. Id.

w Injuries caused by gang plank not

being in place. vidence held not to show

contributory negligence on plaintiffs part.

Dougherty v. N. Y. Cent. & H. R. R. Co., 86

N. Y. Supp. 748.

63. Within U. 5. Comp. 8t. p. 2931. and

entitled to damages for poor food as provid

ed at page 2985. The European [C. C. A.]

120 Fed. 776.

04. A charter of a steamer for 4 months

with a. privilege of extension the owner to

supply and pay oihcers. but the charterer to

pay all other expenses and give bond to pro

tect owner from liens. The National City

[C. C. A.] 117 Fed. 822.

65. Contracts for through passage to the

Yukon by connecting river steamer required

delivery on board a river steamer, which

was not excused by loss at sea of a river

steamer towed for that purpose. The Na

tional City [C. C. A.] 117 Fed. 822. An offer

of free passage back on condition of re

lease of damages for nondelivery will not

iI-glieve of liability for cost of return trip.

06. Though an Inspector’s certificate per

mitting the carriage of an excessive number

of passengers may relieve the owner from

prosecution for the statutory penalty, it

does not relieve the vessel from liability, on

the contract of carriage, for damages due to

insuflicient accommodations and delay. Pac.

Steam Whaling Co. v. Grismore [C. C. A.]

117 Fed. 68.

87. A provision printed on passenger tick

ets excluding landing from the contract will

not relieve from liability for unreasonable

delay in landing freight and baggage at

Nome even though a custom exists there to

make side trips when lighters are not im

mediately available. Pac. Steam Whaling

Co. v, Grismore [C. C. A.] 117 Fed. 68. Un

der a contract to land as near a point as

safety to the vessel would permit, the mas
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§ 9. Carriage of goods.-—A common carrier by sea in the absence of a spe

cial contract limiting his liability is responsible for all losses except those 0c

casioncd by act of God or the public enemy," and when, at the end of a voyage.

merchandise that has been received by a carrier in good condition is found dam

aged, the burden is on her to show an excuse therefor.’o Both agent and prin

cipal are liable for negligent carriage and may be sued jointly.“ Bills of lading

are prima facie evidence that the goods described therein were taken on board.’2

The general rule, under the decisions in the Federal courts, is that the master

of a vessel has no authority to bind the owners or the ship by a false bill of

lading, either in relation to the amount of goods shipped or the date of the

shipment." Notice to shippers that a vessel is operated under charter does not

relieve her from default in her obligation to the cargo.“

A bill of lading containing many limitations of liability is to be construed in

favor of the shipper." Under-a provision that the ship’s responsibility shall cease

when the goods are delivered at the ship’s tackles, the owner’s liability as to any

merchandise which has been discharged is that of a bailee only, and he is merely

charged with the duty of taking ordinary care of it." A provision that the ship

owners shall not be liable for any claim, notice of which is not given before the re

moval of the goods, is a valid condition precedent to the right to recover for damage

to the cargo, either against the owners personally or by a suit in rem, where under

the circumstances of the case, it appears just and reasonable." Such condition

will be construed as requiring notice of claim to be given before the removal of

the goods from the dock," and the burden rests upon the libellant to prove such

notice as a condition to the right of recovery, where failure to give it is set

up as a defense." A vessel relying on a provision exempting it from liability

ter, in the absence of bad faith, is to de

termine how near he can approach. Torrey

v. Kelly [C. C. A.] 121 Fed. 542.

88. One dollar is insufficient compensation

for the indignity of an unwarranted remov

al oi! a passenger. At law. Levy v. Provi

dence & S. S. 8. Co., 123 Fed. 347.

00. Evidence of a contrary usage in light

erage from steamer to beach at Nome held

insufficient. Ames Mercantile Co. v, Kimball

S. 8. Co.. 125 Fed. 332. A provision in a bill

of lading. that the goods be received at the

option of the carrier by the consignee at

the ship's tackle immediately after arrival

or may he landed. stored or lightered at the'

risk of the consignee, is for the purpose of

preventing delay to the steamer and not to

give it a right to lighter at the risk or the

consignee when the latter is ready to receive

it at. the ship's tackle. Id.

70- The Wildcroft. 124 Fed. 631. Cause

of damage to beams coniectural. The Patria,

126 Fed. 425. In a. suit against a. steamship

to recover for damage to cargo caused by

the escape of steam through partially open

valves, evidence held insufficient to show

that the valves were closed when the steam

er sailed. The Manltou [C. C. A.] 127 Fed.

554.

71. Smith v. Booth [C. C. A.] 122 Fed. 626.

“'here an nllignee of a contract for car

riage was held an undiecloled princian the

cnrrier was allowed to set of! against him

claims of the carrier against his assignor

arising out of prior transactions. Morris v.

Chesapeake & O. S. 3. Co.. 125 Fed. 62.

71. The Titania, 124 Fed. 975. Evidence

held not to Justify submission to the Jury

whether goat skins or sheep skins were re

ceived aboard defendant's ship. Cunard S. S.

Co. v. Kelley [C. C. A.] 126 Fed. 610. Proof

that the entire cargo was delivered and that

there was no opportunity for abstraction

during the voyage held to make a prime fa.

cie case of delivery of the entire cargo. Mc

Laren v. Standard Oil Co., 124 Fed. 958.

Vi'eights of mate of coffee as put up on the

plantation was prime. tacie evidence of the

weight that should have been delivered.

Bags spilled by holes gnawed by rats. The

Rose Innes, 122 Fed. 760.

78. Some state courts hold the contrary.

This rule has not been changed by section

4 or the Hurter Act [27 Stat. 445, 446; U. 3.

Comp. St. 1901. p. 2947]. Libel for damage

caused by fall in price between date of

false bill of lading and date of actual ship

ment. The Isola di Procida. 124 Fed. 942.

74. The Seaboard, 119 Fed. 375.

75. Smith v. Booth [C. C. A.] 122 Fed. 626.

76. Where a bill of ladlng provides that

goods shall be delivered from the ship‘s

tackles when the ship‘s responsibility shall

cease, no custom can be proved to charge

the owners after discharge with more than

the duty of a ballee to take ordinary care.

Jute stored outside alter shed was full.

Smith v. Britain S. 8. Co.. 123 Fed. 176.

77. As where the damage was known

when the cargo was discharged. The West~

minster [C. C. A.] 127 Fed. 680.

78. The Westminster [C. C. A.] 187 Fed.

880.

79- It

within his knowledge.

[0. C. A.] 127 Fed. 680.

is an aflirmative tact peculiarly

The Westminster

Failure 0! the shin
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has the burden of showing that the damages complained of were the result of

one of the excepted causes.” There is an implied warranty in all contracts of

alfreightment that the vessel is scaworthy for the special cargo which she under

takes to carry." A contract of al'reightment will be presumed to have been

made in contemplation of the laws of the state in which the cargo is to be ob

tained.” It will be presumed that customs of the port“ and customs as to the

manner in which goods shall be stowed are known to the parties and are incor

porated into the contract of carriage." A contract for carriage on certain vessels,

“all sailing" during certain months, imports a warranty that all the vessels named

will sail during those months." The usual rule that the terms of a written

instrument cannot be varied by parol applies to contracts of afl’rcightmcnt.“

Adverse weather conditions will not relieve shippers of their contract to load as

fast as vessels are ready to receive."

In case of loss or failure to perform the contract of shipment, the measure

of damages is, in the absence of any agreement to the contrary, the value of the

property at the point of destination at the time when, and in the condition in which,

the ship owner undertook to deliver it, less the price to be paid for the service."

In case of damage, the ship is entitled to credit for the value of the damaged

property at the port of destination." Where a disaster is due to a combination of

negligent acts, liability is established by the proof of one of these acts, and the

party so charged will not be exculpated by showing that other faults for which

he is not responsible contributed to produce the result.’° If it is impossible to

decide how much of the damage to cargo was caused by excepted perils and how

much by negligence for which the ship is liable, the damages will be divided.91

owners to insist on notice of claim in other

cases is not a. waiver in favor of libellnnt.

in the absence of a showing that he knew

of such failure and was misled by it. Id.

80. A steamer relying on a special writ

ten contract lndorsed on the bill of ladlng,

to the effect that, as the packages were

frail. it should not be liable for breakage if

they were insufficiently protected, has. upon

proof of breakage. the burden of showing

that the damage was due to insufficient pro

tection. Evidence insufficient to establish

this fact. Doherr v. Houston [C. C. A.] 128

Fed. 694. In order to be relieved from lla

bility for damage to cargo in transit. under

the exception of perils of the sea. a shlpown

er is bound to prove that the injuries were

the result of such untoward circumstances

as could not have been anticipated and

guarded against by the exercise of ordinary

care and prudence. The Westminster [C. C.

A.] 127 Fed. 680.

81- There is an implied warranty in all

contracts of affreightment that the ship is

seaworthy for the particular cargo carried.

Cement. leaky ship. Neilson v. Coal, C. &

5. Co. [C. C. A.] 122 Fed. 617.

82. The Energia, 124 Fed. 842.

83. Ship liable for cutting a. cargo of

logwood roots for stowage in excess of the

amount allowed by the custom of the port.

The L. F. Munson, 124 Fed. 478. Where a.

shipper had his contract price reduced be

cause roots delivered were of small size and

the court was in doubt whether they were

delivered in small pieces or were among

those out by the master to facilitate stow

age. the loss was divided. Id.

84. Upon evidence of long established

custom as to carriage of goods, a Jury is

2 Curr. Law—1 O5.

warranted in finding that the shipper knew

it and that it became incorporated in the

contract of carriage. Custom to classify oil

clothing as inflammable and stow it on deck

at shipper's risk under a clause in the bill

of ladlng. A. J. Tower Co. v. Southern Pac.

Co.. 184 Mass. 472, 69 N. E. 848.

85. Morris v. Chesapeake 8: O. S. 8. C0..

125 Fed. 62.

86. Morris v. Chesapeake & 0. S. 8. Co..

125 Fed. 62; De Bola v. Pomares, 119 Fed.

373.

87. Atlantic & M. G. S. 5. Co. v. Guggen

heim, 123 Fed. 330.

88. The Oneida [C. C. A.] 128 Fed. 687.

89. The Oneida. [C. C. A.] 128 Fed. 687.

Where a ship carried a cargo of cotton from

Charleston to New York, from which place

it was to be forwarded under a separate and

independent contract of alfreightment to

Liverpool, and the cargo was damaged be

fore it reached New York, held, that the

ship was entitled to credit for the value of

the damaged cotton in the latter port, and

that, her owners were not estopped to claim

such' credit by the fact that it was sold in

Liverpool on recommendation of the survey

ors who adjusted the loss, without objection

on their part, but without their positive as

sent. Id.

90. Steamer at dock overweighted with

snow and ice with an open port listed on

partial unloading carried the port under

water and sank. The Germanic [C. C. A.]

124 Fed. 1. Failure of consignees to remove

goods promptly from a. wharf is negligence.

Waited till steamer leftI though lighters

could have worked before. mlth v. Britain

5. S. Co., 123 Fed. 176.

91. The Musselcrag, 125 Fed. 788. Having
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The Harter Act—In construing the Harter Act, the tendency has been

leave the liability of the ship and owner as it was defined and enforced by

law maritime and by the common law, unless the act plainly and unequivoc;

asserts a ‘difierent liability."

liability of the carrier under the act.“3

Stipulations in a bill of lading cannot cut d(

A ship owner is not exempted f1

liability where the damage is the result of the vessel’s unseaworthiness at

beginning of the voyage.‘H

reasonably fit to carry the cargo which

The test of seaworthiness is whether the vessel

she has undertaken to transport," 1

the burden of proof is on the shipowner.“ The owner is not exempted from

bility for loss occasioned by the negligence of the master unless he used

diligence in his selection,‘’1 nor is the vessel relieved of the duty to exercise l

sonable care in the stowage of the cargo."

shown that the vessel encountered storms

of such violence as to reasonably account

for the damage to cargo. the burden is on

the libelant to show that improper stowage

contributed. Claim that too much in the

lower hold prevented her from rolling easily

and thus started her seams. Id.

92. The Germanic [C. C. A.] 124 Fed. 1.

08. Martin v. Steamship Southwark, 24

Sup, Ct. 1, 48 Law. Ed. Stipulations

that the carrier will not be liable for dam

age to goods capable of insurance. Loss from

overloading a lighter by negligence of ship's

officers. The Seaboard, 119 Fed. 376.

M. 27 Stat. 415; U. 8. Comp. St. 1901, p.

2948. Where ship had a. list of 8 or 9 de

grees, which increased because of improper

loading. and she put in at an intermediate

port. and the opening of a cargo port fol

lowed by a sudden lurch of the ship caused

it to sink. The Oneida [C. C. A.] 128 Fed.

687. The diligence required of vessels to

enable them to claim the benefit of the act

with reference to due diligence is diligence

with respect to the vessel, and not in ob

taining surveyor's certificates [27 Stat. 445:

U. 8. Comp. St. 1901. p. 2946]. Evidence held

to show that the necessity for the use of a

part of a cargo of coal for fuel was due to

the weak and defective condition of the

vessel's boilers and her foul bottom, and

that she was therefore liable for the coal

consumed, notwithstanding the fact that she

had obtained surveyor's certificates of sea

worthiness at the beginning of the voyage.

The Abbazia. 127 Fed. 495. Failure to test

a joint in a water ballast tank before sall

ing by subjecting it to pressure equal to

that which, after sailing. caused the leak,

makes the cause of damage to cargo unsea

worthiness at the commencement of the voy~

age due to negligence for which the owners

were not exempted by the Harter Act.

American Sugar Refining Co. v. Rickinson,

120 Fed. 591, But not if the subsequent

pressure was extraordinary and would have

affected a stronger joint than the owners

were bound to furnish, and since this was

caused by negligence in management, the

owners under the Hartcr Act are not liable

(sea cork left open too long). American

Sugar Refining Co. v. Rickinson Sons ‘2 Co.

[C. C. A.] 124 Fed. 188. Damage to cargo

through the hatches held due to perils of

sea rather than to unseaworthiness at com

mencement of voyage under the Harter Act.

The Hyades. 118 Fed. 85. Evidence held not

to show unseaworthlness at commencement

of voyage (Recently overhauled). David

If the owner accepts goods know

son S. 3. Co. v. 119,254 Bushels of Flaxs

117 Fed. 283. A vessel is not seaworthy

a. voyage where, at its inception, she

little, if any, metacentric height, and a

of eight or nine degrees. and her car-gr

so distributed that her instability must

crease from the consumption of coal

water. The Oneida. [C. C. A.] 128 Fed.

05. Includes proper condition of refrli

aflng apparatus on a. vessel undertaking

carry dressed meat in cold storage. Ma

v. Steamship Southwark, 24 Sup. Ct. 1,

Law. Ed. -—-.

06. The Oneida [C. C. A.] 128 Fed.

Must show due diligence to make the ve

seaworthy. Failure to make sufficient t

of refrigerating apparatus which broke (it

soon after leaving port. Martin v. Ste

ship Southwark, 24 Sup. Ct. 1, 48 I.

Ed. The owner did not sustain

burden of proof under section 3, by me‘

showing that he furnished proper eqr

ment, but must show that his servants \

due diligence to make her in all resp

seaworthy at the commencement of the \

age. Insufficient hatch coverings. The C.

Elphicke. 117 Fed. 279.

97. Owners of a tug cannot claim exe‘

tion under section 3 for loss of cargo a

barge in tow, if they did not use due (

gcnce in the selection of the master of

tug. Master's conduct at the time of a

dent so negligent as to throw on the ow:

the burden of proving that they used

diligence in his selection. The Cygnet [(

A.] 126 Fed. 742.

98. A ship is liable for damage to ca

from negligent stowage or failure to pl

criy cover hatches and is not relieved

stipulations to the contrary in bills of ‘

ing nor by the Harter Act. Drums of glyi

ine chafed through and f'urs were damn

by leakage through hatches. The Missis

pi [C. C. A.] 120 Fed. 1020. Weather

more severe than was to be expected in i

locality at that season is not a "peril of

seas" relieving of liability (cod oil lea

on wool). The Orcadian. 116 Fed. 930. 'I

if differently distributed the ship would l1

been more easy does not necessarily sl

the cargo was negligently stowed. The M

selcrag, 125 Fed. 786. Evidence held to 51

that bad stowage of lumber cauing shi

age of cargo was due to charterer's fnul

piling on the wharf, The John A. Bri

[C. C. A.] 120 Fed. 0. Stowlng skins

tea in proximity was negligent, and

proximate cause of damage to the tea tho

claimed to be due to closing the hold in
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that they require special care in stowage, he is bound to stow them so that

they will not be injured by the ordinary contingencies of the voyage.” “Man

agement” of a modern steamship within the exemption of the act must include

the inspection, maintenance, and operation of the machinery by which she is

moved and is enabled to carry out her contract concerning the safe carriage and

delivery of the cargo.‘ The act has not changed the rule that the master cannot

bind the ship or the owners by a false bill of lading.’

§ 10. Freight and demurrage. Freight—On breach of a contract of af

freightment by failure to carry all, the libellant is entitled to recover for the

portion carried, less any damages sustained by shipper from the breach.‘ Pre

paid freight in the absence of agreement must be refunded if the goods, through

no fault of the shipper, are not carried.‘ The loss of the cargo, in the absilcce

of any agreement to the contrary, does not relieve the shipper from liability for

freight charges,“ but where the parties agree to compute the damage, in case of

loss, at the value or cost of the property at the place of shipment, the shipper is

not liable for the freight charges in case the loss occurs.‘ A lien for freight

is not abandoned by a conditional delivery of the cargo.1 A shipper who retains

control of the shipment until paid for by the consignee is liable for freight,

whether his interest is ownership or lien.‘ The fact that a master, on ship

wreck, surrendered the cargo to insurers of freight and cargo without notice to

the consignor does not relieve the latter from liability for freight.‘ Under an

agreement to provide a full cargo, freight can be recovered only for the amount

actually shipped, in the absence of a showing that the vessel could prudently

have carried more.1°

fault.n

pectatlon of a storm. The Hudson, 122 Fed.

96. Charterers liable for damage to goat—

sklns stowed near casks of citron from

which brine usually leaked. Lazarus v. Bar

ber, 124 Fed. 1007. Skins damaged by break

ing of package of chloride of lime held due

to excepted perils of sea. The Patria, 118

Fed. 109.

99. Packages of firecrackers marked frail

in the bill of lading which excepted "loss

or damage arising from the nature of the

goods or insufficiency of the packages" did

not mean that packages were insufficient.

Doherr v. Houston. 123 Fed. 334.

1. Open cock in pump and water supply

connection. The VVlldcroft. 124 Fed. 631.

A contract to carry a locomotive on a barge

furnished by the shipper and lashed to a

river steamer where a. smaller barge of its

own was usually lashed for which a. bill of

lading in the usual form was issued is a

contract of affreightment, not of towage.

and the owner could not be liable for loss by

negligent management. Barge struck a log

and dumped. The Nettie Quill. 124 Fed. 667.

Failure to make the nearest port for re

pairs whereby damage to cargo was in

creased is not an error in navigation or in

the management of the vessel under section

3 of the Harter Act. The Musselcrag, 125

Fed. 786. Instability brought about by the

improper unloading, care and custody of the

cargo is not a. fault in the management of the

vessel within the exemption of the act. Un

loading ln charge of “shore department."

The Germanic [C. C. A.] 124 Fed. 1.

2. Sec. 4, 27 Stat. 445, 446: U. 8. Comp.

St, 1901. p. 2946. The Isola Di Procida, 124

Fed. 942.

A charterer is not liable for dead freight if the ship is at

8. Edward Hines Lumber Co. 7. Chamber

laln [C. C. A.] 118 Fed. 716.

4. De Sola v. Pomares. 119 Fed. 373.

5. The Oneida [C. C. A.] 128 Fed. 687. If

after sinking. the cargo is delivered, the

carrier may recover freight less any addi

tional expense to the consignee in dischar

ging her, owing to the negligence of the

carrier. Aldrich v. Cargo of 246 5-20 Tons

of Egg Coal. 117 Fed. 767.

0. The Oneida [C. C. A.] 128 Fed. 687.

7. Delivery of cargo of flaxseed to an

elevator retaining receipt until libel flied

lines not abandon lien for freight. David

son S. S. Co. v. 119,254 Bushels of Fiaxseed,

117 Fed. 283.

8. Shipment to order of consignor and

hills of lading and policies of insurance on

cargo indorsed in blank and attached to

drafts on purchasers. British & F. M. Ins.

Co. v. Portland Flouring Mills Co., 124 Fed.

855.

9. He must have recourse to the insurers.

British & F. M. Ins. Co. v. Portland Flouring

Mills Co.. 124 Fed. 856.

10. Evidence did not show that a. vessel

could have carried safely a larger cargo

under a charter to provide a full cargo.

Eikrem v. New England Briquette Coal C0..

125 Fed. 987.

11. Where. by waiting. a. full cargo could

probably have been carried over a bar the

charterer is not liable for dead freight it

the vessel did not wait a reasonable time for

the river to rise. Tweedie Trading Co. v.

N. Y. & B. Dyewood Co., 118 Fed. 492. Where

a, steamer’s draught was deepened by an

unusually large supply of coal carried for

her own advantage, a charterer was not lie.



1668 SHIPPING § 10. 2 Cur. Law.

Demurrage.-—Where no time is fixed within which the vessel is to be un

loaded, the law implies an agreement to unload it within a reasonable time,"

and the burden is on him who seeks to recover damages for the delay to show

that reasonable diligence, under the circumstances, was not exercised." What

is a reasonable time depends upon the circumstances of each particular case.“

In the absence of an agreement to the contrary, the consignee is not an insurer

against delay, and is not liable for demurrage for delay caused by circumstances

beyond his control, and which could not have been anticipated.“ Delay caused

by vis major is excusable.“I A mere consignee, who is not the shipper or freighter

of the cargo and not interested therein, is not ordinarily liable for demurrage in

the absence of an agreement to the contrary." One who contracts to receive

a cargo alongside and transport it to another port is entitled to demurrage from

the date on which he is notified to be ready to receive it, less the lay days stipu

lated for in the contract." A consignor of cargo who hires a vessel for its car-'

riage is liable for demurrage on account of delay in discharging, caused by the

refusal of the consignee to receive it." The rate of dcrnurrage to be paid is

frequently fixed by the contract of afireightment." Where no rate is agreed upon

ble for dead freight where he refused to

furnish the maximum cargo for fear that lhe

could not cross the bar. Id.

12- Marshall v. McNear. 121 Fed. 428. If

there is no stipulation as to demurrage or

damages for detention a. vessel must be

loaded or discharged with reasonable dis

patch. but according to the customs of the

agreed place of loading, whether both par

ties are chargeable with knowledge of those

customs or not. Designation of a particular

consignee makes "reasonable" mean with

reference to the usual facilities at the docks

of that consignee. Donnell v. Amoskeaiz

Mfg. Co. [C. C. A.] 118 Fed. 10. Waiting her

turn at an unfrequented port. and scarcity

of labor were held reasonable, lack of wharf

space for cargo at Buffalo held unreasonable.

Williscrott v. Cargo of The Cyrenian. 123

Fed. 169. The general rule as to reasonable

dispatch (blanks for demurrage unfilled).

Price v. Morse I. 8: D. D. Co.. 120 Fed. 445.

Evidence held to show no agreement for

demurrage (coal lighters in N. Y. harbor).

Hagan v. Tucker [C. C. A.] 118 Fed. 731.

A sub-charterer sued for detention was held

to be a. shipper with notice of the charter

party and liable for detention through fail

ure to name a. safe port of delivery in ac

cordance with the principal charter. but not

bound by the rate of dcmurrage it fixed. W.

S. Keyser & Co. v. Jurveiius [C. C. A.] 122

Fed. 218. There is an implied obligation on

the part of the consignee for reasonable

dispatch in discharging cargo. and demur

rage may be recovered for delay beyond a

reasonable time. without fault on the part

of the vessel. Ionia ’l‘ransp. Co. v. 2.098 Tons

of Coal. 128 Fed. 614.

13. Marshall v. McNear, 121 Fed. 428.

14. Innis. Transp. Co. v. 2.098 Tons of

Coal, 128 Fed. 514. Evidence held to show

must of delay in loading was due to strikes

excepted in the charter-party. Actiesolskn

bet Barfod v. Hilton & Dv Lumber Co.. 125

Fed. 137. A provision that cargo be taken

from alongside at the charterer‘s risk and

expense dm-s not bind the charterer to find

necessary labor during a strike. Marshall

v. iiicNear. 121 Fed. 428. Delay caused by a

strike of iongshoremen is reasonable. Id.

"Dispatch for discharging" means with re!

erence to the custom of the port and its in

cilities for discharging the kind of cargo

carried. Cargo of The Joseph W. Brooks.

122 Fed. 881. “Quick despntch in loading and

unloading" means that there shall be no un

reasonable delay. Iroquois Furnace Co. v.

Elphicke. 200 Ill. 411. 65 N. E. 784.

15. Not. liable for delay caused by tom

porary derangement of clock machinery for

unloading. where no other dock available.

Ionia 'l‘ransp. Co. v. 2.098 Tons of Coal. 128

Fed. 514.

10. Where the evidence does not show a

rletention caused wholly by the actual firing

of guns directly affecting the vessel and

making the discharge of cargo dangerous

ind impossible, the charterers are liable for

'iemurrage. though after the time when dis

charge should have been finished there were

nich interruptions. Burrill v. Crossman, 124

Fed. 838.

17. Merritt & C. Derrick & Wrecking Co.

v. Vogeman, 127 Fed. 770.

18. Guinan v. Weaver C. & Coke Co.. 128

Fed. 203. “Ready to unload" means ready so

far as the vessel can be made by those con

trolling her. New Ruperra S. 8. Co. v. 2.000

Tons of Coal. 124 Fed. 937. Delay due to

crowded condition of wharves is not included

in the eXception of “other causes or acci

dents beyond the control of the consignees"

where a. fixed rate of discharge is stipulated.

The Pennsylvania coal strike causing in

creased importation and congestion of ship

ping is too remote to be included in the

exception of "strikes." Id.

19. In the absence of a showing that the

liability was assumed by the consignee with

the consent of the owner. Sheridan v. Penn

Collieries Co.. 128 Fed. 204.

20. A bill of lading in a form used by rnis

take was held not to change the rate of de

murrage fixed by prior agreement. Burns v,

Burns. 125 Fed. 432. The rate of demur

rnge fixed by the Maritime Association of

New York is not necessarily the "customary"

rate of the port within the meaning of l

charter-party. Randolph v. Wiley. 118 Fed.

77. A charter~party fixed the rate of freight

for rough lumber and provided “if any

lressed lumber shipped. one»fifth oi! as cus

tomary." Held: In computing the lay days
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the amount of damages allowed for improper detention depends upon the cir

cumstances of each particular case.u A shipper cannot set up in defense to a

libel for demurrage a breach of the contract of ailreightment by the vessel, for

which no protest was made at the time, and from which no damage was sus

tained.“ Neither delivery of cargo and acceptance of freight,“ nor previously

presenting a bill for a smaller amount, waives a claim for demurrage.“ A ship

has no lien on her cargo for demurrage in the absence of an agreement to that

effect." A shipou'ner is not entitled to demurrage from a chartercr for delay

in the sailing of a vessel after she is loaded, due to a claim of the master that

the cargo was in excess of that actually loaded, and his refusal to sign bills of

lading for the correct quantity."

§ 11. Pilotage, tou'uge, wharfage. Piloiage.-—Pilotage is local, not nation

al, and may be regulated by states." Exemptions from pilotage are the ex

ception rather than the rule, and the plaintiff in an action to recover for services

tendered need not allege that the vessel was not within an exception in the stat

ute." A vessel is liable for the negligence of a compulsory pilot,“ but there is

no personal liability of the owner nor of the charterer where the pilot is the

latter’s agent.“ The pilot is liable both to the vessel employing him and to

the one injured.‘1 Contracts for the employment of pilots for a. reasonable time on

boats engaged in making regular trips in the coastwise trade are binding on

the vessel.“2 Compensatory damages may be recovered for the breach of a con

tract of employment as pilot, in an action in rem against the vessel," but wages

earned by the pilot after the breach should be deducted from the amount.due

under the terms of the contract.“ The investigation to be made by the New

Jersey commissioners of pilotage (under Gen. St. p. 2463) into the qualifications

of an applicant for pilot’s license. other than the educational examination, need

not be conducted in the presence of the applicant nor with the formality required

in judicial proceedings. If the commissioners, after making such investigation,

ILfor discharging fixed at one for each 25.000

feet of lumber. the one-fifth deduction

should be calculnted on the measurement of

dressed lumber and not on the rate. thus re

ducing the lay days as well as freight.

Id.

21. Where a vessel is detained with full

cargo and crew on board all expenses go

ing on the earnings of the vessel furnish

decided assistance in determining the dam

ages. W. S. Keyscr & Co. v. Jurvelius [C.

C. A.] 122 Fed. 218.

21 Atlantic & M. G. S. 5. Co. v. Guggen

heim. 123 Fed. 330.

28. Iroquois Furnace Co. v. Elphicke, 200

111. 411. 65 N. E. 784.

24. Eikrem v. New England Briqustte Coal

Co.. 125 Fed. 987. Letters held a. waiver of

right to deny liability for demurrage. Tay

ler v. Fall River Ironworks. 124 Fed. 826.

25. Though a ship has no lien on cargo

for demurrage. it may be created by agree

ment. and a. consignee who accepts a cargo

under a. bill of lading referring to a charter

wherein the owners by the usual cesser

clause give up any claim against the char

terer and retain a lien for demurrage is

bound thereby. though by his contract of

Purchase with the charterer the latter is

hound to discharge. Taylor v. Fall Fiver

Ironworks, 124 Fed. 826.

20. Wood V. Sewall's Adm'rs,

141,

12' Fed.

State statute Imposing pilots on ves

sels passing betvveen the capes and ports in

Virginia which does not apply to voyages

to Maryland not requiring vessels to go out

side the capes and expressly exempting

commerce on the Potomac does not conflict

with Rev. St. Q 4237, prohibiting discrimina

tion against vessels sailing from particular_

states. Darden v. Thompson [V8.1 44 S. E.

755.

28. Hagan v. Townsend. 118 Ga_ 682.

29. Donald v. Guy, 127 Fed. 228; Harri

son v. Hughes [C. C. A.] 125 Fed. 860.

80. Steamer stuck in a draw. Libel in

personam. Crisp v. U. S. & A. S. S. Co., 124

Fed. 748. If it amrmatively appears that

the pilot was solely at fault. Rich v. Harn

burg-American Packet Co.. 117 Fed. 751.

81. This is not lost by a voluntary settle

ment of the employing with the injured ves

sel though it may affect the burden of proof.

Donald v. Guy, 127 Fed. 228.

A pilot'l unocintlon wan treated as a

plflnetlhip and all held jointly liable for

the negligence of one. There is nothing in

the law of Virginia to relieve them and it

would be contrary to public policy it there

were. Id.

32. Contract held reasonable and valid.

Baton Rouge & B. S. Packet Co. v. George

[C. C. A.] 128 Fed. 914.

83. 34. Baton Rouge & B. 8. Packet Co. v.

George [C. C. A.] 128 Fed. 914.
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determine in their discretion that he is not a fit person to be licensed, they are

not compelled to examine him as to his technical knowledge.“

T0wage.-—Damages for breach of a contract for towage within a reasonable

time are measured by the value of the use of the boat during delay.“ A pro

vision in the bill of lading to the effect that the consignee will tow vessels binds

him to provide for tow-age, and not merely to pay for it."

Wharfage.—It is the duty of a wharf owner to exercise vigilance to so main

tain the bottom near his wharf that vessels authorized to go there can do so

without injury, and on receiving a vessel knowing it is without a master, must

assume his duty of seeing that the vessel is not harmed."

§ 12. Repairs, supplies, and like expenses—As a rule, in the United States,

a vessel is ordinarily liable for her supplies and repairs subject to exceptions for

the protection of the owner of which third parties may, however, avail themselves.

If the owner refuses to permit the creation of a lien, and this is or ought to be

known to the materialman, no lien arises or is deemed waived, and from certain

circumstances the nonexistence or waiver of this lien is presumed.” By the

maritime law as administered in England and this country, a lien is given for

necessaries furnished a foreignyessel upon the credit of such vessel, and in this

particular the several States of the Union are treated as foreign to each other.“

No such lien is given for necessaries furnished in the home port of the vessel.

or in the port in which the vessel is owned, registered, enrolled, or licensed, and

the remedy in such case, though enforceable in admiralty, is in personam only.“

A state may provide for liens in favor of materialmcn for necessaries furnished

to a vessel in her home port, or in a port of the state to which she belongs, though

the contract to furnish the same is a maritime contract, and such liens can be

enforced by proceedings in rem in the courts of the United States. The remedy

thus administered in the admiralty court is exclusive.“ The right to extend these

liens to foreign vessels in any case is open to grave doubt.“ A state statute

which attempts to control the administration of the maritime law by creating and

superadding conditions for the benefit of a particular class of creditors, and there

by depriving the owners of vessels of defenses to which they would otherwise have

been entitled, is an unlawful interference with the exclusive jurisdiction of the

United States over admiralty and maritime cases, and to that extent is uncon

a

35_ cd other security). Whitcomb v. Metropoli

tan Coal C0. [C. C. A.] 122 Fed. 941.

40. The Roanoke. 189 U. S. 185, 47 Law.

Ed. 770.

41. The Roanoke, 189 U. S. 185.

Dexter v. Board of Com‘rs [N. J. Law]

57 Atl. 265.

36. Evidence held to prove oral contract.

Leo v. Cornell Steamboat Co.. 86 N. Y. Supp.

1073.

31. A bill of lading providing that a. car

go should be delivered at a designated port.

"consignees paying freight for the same at

the rate of 90m, and discharged, and to tow

vessel in and out of back hay free." held to

bind the consignee to provide for towage.

and not merely to pay for it, and that after

the vessel arrived in port and notified the

consignee. the duty and risk of the townge

service res-ted upon .him. Thompson v.

Winslow, 128 Fed. 73. Evidence held to

show that a. tnwhost company in perform

ing towage service, was acting under em

ployment of the consignee and not of the

vessel. Id.

38. Lewis v. Barber Asphalt Paving Co..

123 Fed. 161.

39. The Underwriter. 119 Fed. 713. Evi

dence held insufficient to show an oral con

tract for l lien for supplies (seller demand

Allega

tions that the owner. a Maine corporation,

had its principal place of business in Boa

ton, Mass, and that the vessel was there en~

rolled are insufficient to show that Boston

was the home port. The New Brunswick.

125 Fed. 567. A libel for supplies furnished

a. Vessel alleged to be domestic was barred

by an adverse decision on a. libel on the same

facts alleging the Vessel to be foreign.

Maine corporation having a principal place

of business in Boston, Mass. where the ves

so] was enrolled. Id.

42. Perry v. Halnes, 24 Sup. Ct. 8. 48

Law. Ed. --—.

43. The Roanoke, 189 U. 8. 185. In the

absence of national lawn a state may create

a maritime lien and give a right to sue in

rem against even a foreign ship where it

will not work injustice (lien for nonpor

formanco of charter by owners). The Enor

gla. 124 Fed. 842.
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stitutional and void.“ For causes of action not cognizable in admiralty either

in rem or in personam, the states may not only grant liens but may provide

remedies for their enforcement.“ The right of a maritime lien depends upon

the locality of the vessel at the time the supplies are furnished or the repairs

made.“ To maintain a maritime lien for supplies furnished two vessels, the

libellant must distinguish the goods supplied and the credit afiorded to each."

Materials not sold for a particular vessel give no lien on the vessel in which

they were actually used.“ If it does not appear that a purchaser is without

notice he cannot set up laches in enforcing liens.“ Maritime and statutory liens

share pro rata.‘0 A lien for necessary repairs of a salved vessel rank next after

salvage claims, whether in a foreign or home port.“

§ 13. Salvage.—Salvage is the compensation allowed to persons by whose

voluntary assistance a ship at sea, or her cargo, or both, have been saved in

whole or in part, from impending sea peril." It is awarded only when the vessels

aided are in danger of destruction or damage,“ but it is none the less a salvage

service because the peril apprehended did not befall, or because the service ren

dered was insignificant and without actual risk.“ It will not be awarded to per—

sons working in their own interest or for services rendered by those under obli'

gation to do so.“ But the crew of the salvor will not be deprived of salvage com

44. An absolute lien upon foreign vessels

for work done or materials furnished at the

request of a contractor and making no pro

vision for the protection of the owner in

case the contractor has been paid before

the claim is presented. The Roanoke, 189

U. 8. 185.

45. Perry v. Haines, 24 Sup. Ct. 8, 48 Law.

Ed. A contract to repair a. canal boat.

plying on the Erie' canal. an artificial water

way which is a means of communication be

tween different states. is a maritime con

tract. There is a distinction between re

pairs on a vessel and incidental repairs

made on land to articles of a ship‘s furni

ture or machinery. Repair in a dry dock is

not repair on land. Id.

40. Bennett v. Beadle [CaL] 75 Pac. 843.

No lien attaches to a vessel, under the Cali

fornia Code (Code Civ. Proc.. Q 831), for ma

terials furnished for its construction, when

it is built outside that state. Lien does not

attach when vessel comes to California. Id.

41. A statutory lien for supplies requir

ing notice of lien containing a statement of

the amount due is not enforceable against

two canal boats lashed together and run

as a, "doubleheader" where he treated both

as one and did not distinguish the amount

due each in the notice. The Warner Miller

Co., 120 Fed. 520.

48. But if an agent of a vendor use mate

rials for a vessel of which he was also agent

it is a. furnishing to the ship by the owner

of the materials. Callahan v. Aetna. In

demnity Co., 83 Wash. 583, 74 Pae. 693.

40. The Seaboard. 119 Fed. 876. Nine

months' delay in libelling, though ship fre

quently in port. is not unreasonable. Id.

50, 51. The Thomas Morgan. 123 Fed. 781.

52. Cent. 8. & '1‘. Co. v. Mears, 89 App.

Div. [N. Y.] 452. Salvage is a reward for

meretorlous services in saving property on

navigable waters, in peril. and which might

otherwise be destroyed, and is alloWed as an

encouragement to all persons engaged in

business at sea. or on navigable waters, and

others, to bestow their utmost endeavors to

save vessels and cargoes which are in im

minent peril. Gilchrist Transp. Co. v. 110,000

Bushels of No. 1 Northern Wheat. 120 Fed.

432. Salvage is a reward or bounty, ex

ceeding the actual value of their services.

given to those by means of whose labor, in

trepidity. and perseverance a ship or her

goods have been saved from shipwreck or

other dangers of the sea. The Lyman M.

Law, 122 Fed. 816. A crew can become'sal

vors only after the vesselhns become a wreck

without hope of recovery and the crew dis

charged. even though the service be extra

ordinary in character. arduous, perilous, and

meritorious. Unloading coal on a stranded

steamer. Gibraith v. Stewart Transp. Co.

[C. C. A.] 121 Fed. 540.

53. Services of a tug in pumping out a

barge which she had previously rescued held

not of a salvage character. The Ira. A. A1

len. 128 Fed. 172.

54. These aflect the amount of compensa

tion. but not the principles by which it is

to be measured. Pumping a beached and

exposed steamer. The Apache, 124 Fed. 905.

A steamer unsuccessful in taking in tow a

distressed ship. on request proceeded and dis

patched a tug which rescued her. Held:

Steamer. ofilcers and crew entitled to salv

age. Awards cut down. The Flottbek [C.

C. A.] 118 Fed. 954. Officers and crew of a

tug dispatched to rescue a ship at her re

quest. but disabled and unable to reach her

and take part in the rescue are entitled to

salvage (awards cut down). Id. That the

peril of the salved or of the salvor was not

great is not fatal to a claim for salvage.

Mate of a schooner boarded a barge drifting

under his bows. Fletcher v. The John I. Brady,

19 App. D. C. 174. A lighter sent to raise a

tug which gave it up. but was later taken

and used by the successful salvor as a part

of his equipment does not entitle its owner

to salvage. An element of personal service

by owner or his agent is necessary. The

Thomas Morgan, 123 Fed. 781.

55. Crews of life saving stations are not

entitled to salvage. The Lyman M. Law, 122
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pensation merely because both ships belong to the same owners," nor will tha

fact preclude salvage against the cargo

by breach of the contract of carriage.“

in the discretion of the court."

saved, where the peril was not cause

The amount to be awarded rests largel

The degree of danger from which the lives 0

property are rescued,“ the value of the property saved,“ the risk incurred b

the salvors,‘l the value of the property employed by the salvors in the enterprisi

and the danger to which it was exposed,“ the skill shown in rendering the sen

ice,” the time and labor occupied,“ and

proportions of value lost and saved, should be considered.“

ments concur a large award will be given.

the degree of success achieved, and th

Where all these eie

Where none or scarcely any exist th

compensation will be limited to the actual value of the service performed.“ Th

Fed. 816. Owners of a. ship at fault, whose

other vessels seek to repair the loss, are

working in their own interest to reduce

damages and not as salvors. even if it sub-i

sequentiy appears that their entire pecuniaryk

expenditure or loss would have been less

had they abandoned the sunken ship as a

total loss (barge lost by tug and raised

by other tugs of same line). The Pine For

est, 119 Fed. 999. No salvage for providing

a. lighter can be allowed owners of the tug

at fault for a grounding. The Somers N.

Smith. 120 Fed. 569. Owners of a sunken

scow at fault for damage to passing steam

er cannot claim salvage for aid to the steam

er. The Mary S. Lewis. 126 Fed. 848.

50. Not within the scope of their employ

ment. Gilchrist Transp. Co. v. 110,000 Bush

els of No. 1 Northern “'heat, 120 Fed. 432.

57. Extinguishing fire. Gilchrist Transp.

(‘0. v. 110.000 Bushels of No. 1 Northern

Wheat. 120 Fed. 432.

58. The Apache. 124 Fed. 905.

50. The Lyman M. Law, 122 Fed. 816. The

service rendered by a tug in rescuing two

barges which had been cast adrift by the

vessel towing them and were drifting to

ward shoals, held to be one of meritorious

salvage, entitling it to an award of $1,500.

two-thirds to the owners and one-third to

the master and crew. The Ira. A. Allen, 128

Fed. 172; Scows Nos. 21 and 59, 121 Fed.

4.".0; The lilurcus Hook. 128 Fed. 813; Gil

christ Transp. Co. v. 110.000 Busheis of No. 1

Northern “'heat. 120 Fed. 432. A vessel de

serted by her captain and crew with nothing

to show that they retained any control over

it or intend to return, will be regarded as a

derelict for the purpose of fixing the amount

of salvage to be awarded her rescuers,

May be taken possession of without request

of owners. The Pinmore, 121 Fed. 423.

Salvage awarded to peculiarly meritorious

salvor of '4. the amount the ship could bring

at public sale plus expenses of salving. costs

and expenses of court, and costs recnlking

and refastening after rescue. as a continua

tion of the salvage service. The Thomas

Morgan, 123 Fed. 781.

60. The Lyman M. Law, 122 Fed. 816.

Salvage to a tug, master, and crew for pick

ing up drifting scows and preventing their

'dolng damage to shipping. Scows Nos. 21

and 59. 121 Fed. 430. Salvage awarded for

towing to port an abandoned schooner.

keeping her afloat by pumping and standing

by to render aid. The Lyman M. Law. 122

Fed. 816; Gilchrist Transp. Co. v. 110,000

Bushels of No. 1 Northern Wheat, 120 Fed.

432; The Ira A. Allen. 128 Fed. 172; The

Marcus Hook, 128 Fed. 813. In awarding

salvage the court considers the value of th

vessel and also the value of the cargo an

freight saved. The Ereza. 124 Fed. 65$

The Pinmore. 121 Fed. 423. Repairs in th

nature 01‘ a. continuance of the salvag

service allowed for. The Thomas Morgai

123 Fed. 781.

61. The Lyman M. Law, 122 Fed. 81¢

Merritt & C. Derrick 8: Wrecking Co. r

North German Lloyd. 120 Fed. 17; Gilchris

Transp. Co. v. 110,000 Bushels of No.

Northern Wheat, 120 Fed. 432; Scows No:

21 & 59, 121 Fed. 430; The Marcus Hool

128 Fed. 813; The Joseph Stickney, 127 Fer

763; The Pinmore. 121 Fed. 423.

02. The Lyman M. Law, 122 Fed. 816. Un

der the Harter Act the value of the carg

at risk cannot be considered in determinin

what perils the salving vessel was oblige

to encounter (section 3. 27 Stat. 445; U. 5

Comp. St. 1901, p. 2946). providing that if

vessel plying to or from a. port of the Unit

ed States shall be seaworthy and properl

manned, equipped and supplied, at the be

ginning of the voyage, she shall not be its

ble to the cargo for losses arising from any

ing or attempting to save life or propert

at sea. or from any deviation in renderin

such service. The Ereza, 124 Fed. 651

Services in benching, saving lives. raisin

and clearing vessels in Hoboken fire. Mer

ritt & C. Derrick & Wrecking Co. v. Nort

German Lloyd, 120 Fed. 17; The Ereza, 12

Fed. 659; Gilchrist Transp. Co. v. 110,00

Busheis of No. 1 Northern 'Wheat. 120 Fat

432; The Ira A. Allen, 128 Fed. 172; Scow

Nos. 21 & 59, 121 Fed. 430; The Marcus Hook

128 Fed. 813; The Pinmore, 121 Fed. 423.

03. The Lyman M. Law, 122 Fed. 816; Gil

christ Transp. Co. v. 110,000 Bushels of N<

1 Northern Wheat, 120 Fed. 482; Scows No:

21 8: 59, 121 Fed. 430; The Ereza, 124 Fee

659; The Thomas Morgan, 123 Fed. 781.

64. The Lyman M. Law. 122 Fed. 81i

Salvage award of 8600 made to two tugs to

services in towing barge to place of safety

Service lasted about an hour. The Marcu

Hook. 128 Fed. 813. Salvage awarded to

pulling off a stranded schooner from th

surf. Fact that they were aided by natur

immaterial. The Edith L Allen, 122 Fec

729. Delay of vessel and cargo considered

The Ereza. 124 Fed. 659; Gilchrist Trans]

Co. v. 110.000 Bushels of No. 1 Norther

Wheat. 120 Fed. 432; The Thomas Morgar

123 Fed. 781.

65- The Lyman M. Law. 122 Fed. 816; Mar

ritt & C. Derrick 8: Wrecking Co. v. Nort

German Lloyd. 120 Fed. 17; The Ereza. 12

Fed. 659.

68. The Thomas Morgan. 123 Fed. 781.
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amount awarded must be reasonable, measured by all the circumstances, and not

alone by the emergent need for aid, nor the value of the saved property." Nor

should the allowance necessarily equal what the'owner, in the presence of the

disaster, may ofler for the rescue of the vessel.” An exorbitant demand not fol

lowed by detention of the ship will not diminish the award.” The value of the

services of a vessel which assists in the rescue but makes no claim for or is not

entitled to salvage, must be excluded in determining the amount due the others."

Additional expense made necessary by the neglect of the owner and the wreckers

will be divided.u The apportionment of salvage between the owners of the ves

sel rendering the assistance and the crew depends upon the circumstances of

each particular case." The receipt by the owners or master of a vessel, of the

whole compensation awarded as salvage, necessarily imports its receipt for the

benefit of all other co-salvors interested in the same service, and exonerates the

saved vessel from liability to any others of the saving crew." A salvor may en

force his claim by a suit against the ship or its cargo, or both.“ He is entitled

to the possession of the property saved, provided it is such personalty as may be

reduced to possession, and has a lien for the salvage until his claim is satisfied."

To displace a claim for salvage the parties seeking the protection of any other

rule of compensation must plead and prove a binding contract that the work

done shall be paid for at all events." A prior arrangement to tow a disabled

ship cannot be construed to include the rendering of any salvage services to the

cargo by extinguishing fires, or rescuing from unforeseen or extraordinary perils."

§ 14. Loss and expense. Liability. Proceedings for limitation.—If the

owner is personally at fault, he cannot limit his liability under the statute."

07. Evidence held sufficient to authorize

the allowance of $3,900 to two vessels for

saving another from ‘destruction by fire. The

J. Emory Owen, 128 Fed. 996. 8850 awarded

to two tugs for saving a burning tug, which

had been abandoned and cut adrift by her

crew, two-thirds of this amount to go to

one tug and the balance to the other. The

Joseph Stickney, 12'! Fed. 768. The amount

should be liberal but not out of proportion

ing company may recover at law for serv

ices rendered at request, such as to raise

an implied contract for payment. though the

subject-matter might furnish the basis for

a claim for salvage. Merritt & C. Derrick

& “’recking Co. v. Ties, 77 App. Div. [N.

Y.] 326. Evidence held not to show an ex

press contract for services in saving a

stranded ship. Lewis v. Clyde S. 8. Co., 132

N. C. 904. “'here a. steamer on fire. after the

fire isto the service actually rendered. Purpose is

to offer inducement to aid vessels in dis

tress. The Lyman M. Law, 122 Fed. 816;

The Ereza, 124 Fed. 669.

68. The J. Emory Owen, 128 Fed. 998.

09. The Apache, 124 Fed. 905.

70. Government vessel. The J’. Emory

Owen, 128 Fed. 996.

71. Merritt 8: C. Derrick dz Wrecking Co.

v. North German Lloyd, 120 Fed. 17.

72. Two-thirds of the award given to the

owners and one-third to the crew. The J.

Emory Owen, 128 Fed, 996.

73. It money is paid the owners as salvage

compensation for the entire service it is

received for the benefit of all other co

saivors. especially if the owners were au

thorized to act for the officers andrcrew.

Liable to crew for their shares. Pulling

steamer oii' beach. Not hazardous. The

Managua. 126 Fed. 208.

74. Cent. 8. & T. Co. v. Mears, 89 App.

Div. [N. Y.] 452.

75. Cent. 8. & T. Co. v. Mears, 89 App. Div.

[N. Y.] 452. One rescuing from the sea

cows escaped from another vessel has a. lien

on them for salvage, which entitles him and

one with whom he has placed them to board

t0 possession until paid. Id.

76. The Apache, 124 Fed. 905. A wreck

under control but not entirely ex

tinguished, hails a passing vessel and re

quests towage toward her port of destina

tion, the service so rendered will be con

sidered as a. salvage service. and compen

sated tor as such. in the absence of any

agreement to the contrary. The City of

Genoa, 128 Fed. 206.

77. Gilchrist Transp. Co. v. 110,000 Bush

els of No. 1 Northern Wheat, 120 Fed. 432.

Evidence held to show peril. The Flottbeh

[C. C. A.] 118 Fed. 954.

78. An owner may limit his liability for

damage due to failure to inspect, where he

has delegated that duty to proper persons

and has no personal knowledge of his neg

lect, though his inability to personally in

spect is due to the magnitude of his under

takings. Van Eyken v. Erie R. Co.. 117 Fed.

712. Owner held not charged with knowl

edge ot incompetence ot‘a pilot and so could

limit liability. In re Rapid Transit Ferry

Co.. 124 Fed. 786. Owner of tug providing

hawsers sufllcient for ordinary weather is

not at fault. and may limit his liability. In

re Moran, 120 Fed. 556. Evidence held not

to show failure to comply with Rev. St. Q

4488. regarding sufficient supply of small

boats and proper disengaging apparatus.

More boats to supply all would have inter
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The ship at fault" and her pending freight'° must be surrendered into court.

An owner by defending an action for personal injuries to a passenger in a state

court does not waive his right to petition in admiralty for limitation of liability

for the amount of the judgment, but he cannot limit his liability as respects

interest and costs of the state court.“1 A judgment for the plaintifi in a state

court in an action for personal injuries is conclusive of liability on a petition to

limit liability in the admiralty court.“ Proceedings to limit liability are in

efiectual as to any specific party if not undertaken till after he has obtained

satisfaction of his demand."

§ 15. General average—If the loss is the natural or inevitable result of the

original and involuntary cause of danger, it is the proximate cause, but when a

voluntary act with a design of serving intervenes, which in itself is a cause of

loss, the latter is the proximate cause and entitles to general average.“ The

value of a rudder in its damaged condition just before it was cut away in a

storm, and cost of wages and provisions of crew while constructing a jury rudder

to save the ship are properly allowed in general average."

§ 16. Wreck—A master has authority to sell a. stranded ship when a prudent

man would have no doubt of its advisability." I

§ 17. Maritime torts and crimes—The maritime law requires the usual

common law elements of a tort. The damage must be a proximate consequence

of the injury," and there must be a duty of care toward the libellant,“ and the

fered with management. In re La. Bour

goyne. 117 Fed. 261. Knowledge of owners

that rules to avoid collision in fogs were

habitually violated will not bar their pro

ceedings to limit liability, if they have done

all that was practicable to secure enforce

ment. Id. A ferry company may limit its

liability for collision with boat of a. line

hiring of it the next slip. and is not privy to

the collision by lensing it to a line that had

to cross its own, or failing to make regula

tions for navigation under such circum

stances. In re Rapid Transit Ferry Co., 124

Fed. 786.

79. A car float attached to a. tug which

collides owing to fault of the tug need not

be surrendered with the tug though having

the same owner. Van Eyken v. Erie R. Co.,

117 Fed. 712.

80. The freight is that of the pending trip

only regardless of what meaning may be

given to the term "voyage" in the contract

between shipper and ship owner. In re La

Bourgeyne, 117 Fed. 261. “Pending freight"

does not include prepaid freight and passage

money stipulated to be the property of the

owner whether the vessel is lost or not. as

this is rather insurance than freight. Id.

Compensation for carrying mails under a

general contract not proved to be applicable

to the crossing in question need not be sur

rendered. Id.

81. In re Starin, 124 Fed. 101.

w. In re Starln, 124 Fed. 101. But fail

ure of Owners to invoke the jurisdiction of

admiralty for limitation of liability till after

an action at law for tort had been sued to

judgment was held such laches that they

should be ordered to pay the costs of the

proceeding in the state court before they

are entitled to a decree of nonllability. The

Ocean Spray, 117 Fed. 971.

83. After raising a. sunken barge to re

lieve against liability for loss the item of

expense of raising her was satisfied and not

an outstanding liability when proceedings to

limit liability were begun. The Pine Forest.

119 Fed. 999.

84. Water overflowing as a result or

stranding instead of coming through the

hole on account of which the stranding was

made. Norwich & N. Y. Transp. Co. v. Ins.

Co.. 118 Fed. 307.

85. May v. Keystone Yellow Pine Co.. 117

Fed. 287.

86. Failure of owners to reply in due time

to his telegram for instructions and advice

of board of survey suffices though the pur~

chaser later prove able to repair the ship

at a profit. The Yarksnd. 117 Fed. 336.

Failure of owners to reply Would not enlarge

authority of master. Otherwise affirmed.

The Yarkand [C. C. A.] 120 Fed. 887.

87. Rule of last intervening wrongdoer

applied. The Steam Dredge No. 1. 122 Fed.

679. Stampede by passengers is not a. prox

imate consequence of a collision of a vessel

with a draw. Southern Transp. Co. v. Har

per, 118 Ga. 672. Evidence in a. suit in ad

miralty in personam. for injuries to a saw

man struck by a load of sugar being low

ered into a boat, held to sustain a finding

that the injury was caused by the negligence

of the engineer in operating the crane in

prematurely lowering the sugar. and not by

the roughness of the sea. Paauhsu Sugar

Plantation CO. v. Palapala [C. C. A.] 127 Fed.

920. Evidence held to show that the injury

to a. seaman caused by frost-bite was not

due to the fault of the master. and that the

vessel was not liable therefor. The Ruth

erford. 128 Fed. 189.

88. A dredge under contract requiring the

presence of a government inspector owes him

a duty of care. The Steam Dredge NO. I,

122 Fed. 679. A business visitor is entitled

to the care due an invited person. Fender

rope breaking and hitting one on wharf.

Butterfleld v. Arnold. 181 Mich. 683. 93 N. \‘V.

97. A declaration that plaintiff was hurt
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' trip ashore.

ion the bridge.

rule of res ipsa loquitur applies.” There is a duty to warn employee of known

defects.” All the members of the crew, except perhaps the master, are as be

tween themselves fellow servants, and hence seamen cannot recover for injuries

sustained through the negligence of another member of the crew.“1 Longshore

men are frequently not fellow servants with the crew.” If not one, a gangwayman

knocked into the hold by the sudden starting of a winch against orders, may re

cover."

maintain them in good order."

It is the duty of the ship to provide all necessary appliances and to

The vessel and her owner are liable to an in

demnity for injuries received by seamen in consequence of the unseaworthiness of

the ship, or a failure to supply and keep in order the proper appliances ap

purtenant to the ship." The rule of contributory negligence,” and assumption of

by an insecure gang plank leading from

defendant's wharf to a vessel in defend

ant’s possession and that plaintiff had busi

ness on said vessel does not state a cause

of action. since plaintiff had not been in

vited by defendant. Grundei v. Union Iron

works. 141 Cal. 564, 75 Fee. 184. There is

no duty to light passageways for a seaman

returning at a late hour after a pleasure

The Californian, 124 Fed. 99.

Evidence insuflicient to show negligence on

the part of the ship in failing to light the

hold and hatchways. The Prins Willem II.

128 Fed. 655. A city was held not negligent

in failing promptly to open a draw that had

got out of repair and so not liable for de

lay of llbelinnt's boats. New Haven Towing

Co. v. New Haven, 128 Fed. 882. That a tug,

with tow coming diagonally toward a draw

hit the abutment so hard as to break away

the footpath and throw plaintiff, a traveler

down to the stone founda

tions is evidence of negligence for the Jury.

McGuire v. Moran. 76 App. Div. [N. Y.] 325.

A ship in the hands of contracting stevo

dores is not liable for the death of a steve

dore, resulting from the negligence of other

stevedores. Hatchway improperly replaced.

Deceased guilty of contributory negligence

also. Regina v. Dunlop S. 8. Co., 128 Fed.

784.

89. The breaking of a wire rope in proper

use and under no unusual strain is sufl’l

cient evidence that it was not safe for the

purpose, and to hold the ship liable to stave

dores to whom it was to furnish appliances.

Band for rigging hoisting boom. Neptune

Steam Nav. Co. v. Borkmann [C. C. A.] 118

Fed. 420. That a tender rope broke at a

landing with such force as to fly on the dock

and do damage is some evidence of negligent

condition. Butterfleld v. Arnold, 131 Mich.’

583, 92 N. W. 97. Sending men into the fore

peak to paint with a. nonexplosivs paint held

not negligent though explosion followed.

Toll v. Prince Line. 124 Fed. 110.

$10. Ship negligent in failing to warn

stevedore of a known defect which required

especial care in dismantling a hatch. The

Earl of Dunmore. 120 Fed. 858. Ship not

liable for damage to stevedores in unloading

due to negligence of stevedores misplacing

one bag of sugar in loading and there is no

duty to warn of such danger. The Beech

dene, 121 Fed. 593.

91. Except as to maintenance and crew,

see supra, Seaman. The Osceola. 189 U. B.

158. The master and crew are fellow serv

ants as to matters connected with the navi

gation of the ship only. but the master rep

resents the owners in respect to the person

al duties and obligations which they owe the

seamen. The Troop [C. C. A.] 128 Fed. 856.

92. Ship held liable for injuries to long

shoremen for negligent disobedience of in

structions by winchmen. The Giadestry, 124

Fed. 112.

98. Evidence Insufficient. Calise v. The

Cairnstrath, 124 Fed. 109. A state statute

making a ship liable for all damages aris

ing from injuries done to persons or prop

erty thereby, and that the claim shall be

a lien on the ship. applies only to dam

age done by those in charge of a ship. with

the ship as the noxious instrument. and not

to damages done on board. Seaman hit by

a derrick falling because a gangway was

raised in a heavy wind. The Osceola. 189

U. S. 158.

04. Liable for injuries to fireman caused

by defective catch on furnace door. The

Watson. 128 Fed. 201.

95. The Osceola, 189 U. S. 158. A tug held

liable for damage to a deckhand by the

breaking of a hawser whose Worn condi

tion could have been disclosed on careful

inspection. The_ Columbia. 124 Fed. 745. A

band for rigging a hoisting boom was made

three months before under the directions of

ship's officers. Held. that the defect was

concealed by the covering they put on and

so was latent did not relieve her. Imma

terial whether llbellant was hit by boom.

or debris, or slipped in the excitement of

the effort to escape. Neptune Steam Nav. CO.

v. Borkmann [C. C. A.] 118 Fed. 420. Held,

that sufficient-inspection had been made, if

any were needed. of a part of the iron con

nection of a hoisting boom which broke and

damaged the libellant. The Northtown, 124

Fed. 740. Evidence held not to show negli

gence in net discovering a defective weld in

a chain. Coal hoisting apparatus. Johnston

v. Turnhull, 124 Fed. 476.

80. Where injuries to a seaman are the

result of both his own negligence and that

of the vessel. the damages will be divided.

Evidence held to show that an injury to a

fireman, caused by a defective catch which

should have held a furnace door open, was

due both to the negligence of the ship's offi

cers who had been notified of the defect,

and to the contributory negligence of the

fireman. who knew of the defect. The Wat~

son, 128 Fed. 201. Not contributory negli

gence that a seamen went below for his

coat after collision seemed probable (The

Buena Ventura, 11'! Fed. 988). or that a

woman passenger walked on a slippery deck

(Gillum v. N. Y. & T. S. 8. Co. [Tex. Civ.



1676 SLAVES. 2 Cur. Law.

risk" applies. Maritime law gives no recovery in damages for 'death by wrongful

act on the high seas,“ but if within state limits a. statutory right will be en

forced.” An action in tort for injuries to a seamen cannot be joined with an

action on a maritime contract, express or implied, to furnish the seamen medical

care, nuréing, and attendance at the expense of the ship on which he was injured.1

Under a. complaint in an action for injuries to a seamail, stating a cause of action

in tort only for the negligence and wrongful acts of defendants, plaintifi cannot

recover for medical care, nursing, and attendance under an implied contract.’

BLAVES.

The condition of peonage is a condition of enforced servitude by which the

servith is restrained of his liberty and compelled to labor in liquidation of some

debt or obligation, either real or pretended, against his will.‘ The system of

peonage was abolished and prohibited and all laws or customs maintaining or

authorizing it declared null and void by congress.‘ Every person holding, ar

resting, returning or causing to be held, arrested or returned, or aiding in bold

ing, arresting or returning, any person to the condition of peonage is guilty

under the statute} Any person who falsely accuses another of crime and carries

him before a magistrate in order that he may be convicted and put to hard labor,

with purpose to hire such person or enable some other person to hire him, is

guilty of “carrying away any other person with intent that such other person

be sold into involuntary servitude.”'

App.] 76 S. W. 232). or that a passenger was

on the bows of a crowded pleasure barge in

tow of tug (Hill v. Starin, 178 N. Y. 632. 66 N.

E. 1110). or that a. business visitor ap—

proached so near a steamer landing as to be

hit by a breaking rope (Butterfleld v. Arnold,

131 Mich. 583. 92 N. W. 97). Concurring

negligence of vessel on which plaintiff was

employed will not defeat his recovery for

damages sustained in collision, but it may

niTect defendant's negligence. Grube v.

Hamburg-American S. S. Co.. 176 N. Y. 883.

68 N. E. 866. Passenger. Louisville & C.

Packet Co. v. Mulligan, 25 Ky. L. R. 1287. 77

S. W. 704. Evidence of due care of plaintiff's

steamer in collision suii'icient to require

submission to jury (river steamer in fog).

Rees v. Joseph Walton 8: Co.. 204 Pa. 412.

97. One who enters a small boat after

warning that it is overcrowded is negligent

and assumes the risk and his representative

cannot recover under a. statute giving dam

ages for death by wrongful set. In re Kim

ball 8. 8. Co.. 123 Fed. 838. A government

inspector assumed the ordinary risk of sit

ting within the bight of a rope. but not of

the negligence of a winchmsn leaving the

clutch on the gear. The Steam Dredge No. 1.

122 Fed. 679. A dock hand assumes the

risk of being caught in the bight of a.

twisted hawser. The Troy, 121 Fed. 901.

98. In re La Bourgoyne. 117 Fed. 261.

99. The Northern Queen. 117 Fed. 906.

Evidence that deceased had promised to take

sisters back to Norway to live some day en

titles them to damages for his death. The

0. L. Hailenbeck, 119 Fed. 468. See The

Genesta. 125 Fed. 423. Expectancy of life of

defendant next of kin may be considered in

awarding statutory damages for death by

wrongful act. The Dauntless. 121 Fed. 420.

Damages for personal injuries to a pas

If two or more persons conspire to eficct

senger awarded. held. not excessive. Poup

pirt v. Eider Dempster Shipping. 122 Fed.

983. Amount of damages tor death of mi

nors considered. The Charlotte. 124 Fed.

989.

1, 3. Sanders v. Stimson Mill Co. [Wash]

75 Fee. 974.

8. Peonnge Cases, 128 Fed. 671; U. S. v.

McClellan, 127 Fed. 971.

4. U. 8. Comp. St. 1901. p. 1266. The

statute (U. S. Comp. St. 1901, n. 3715). ap

plies everywhere. whether the system exists

with or without the sanction of local law or

custom. Peonage Cases. 123 Fed. 671. It is

a valid exercise of the police power of Con

gress. U. S. v. McClellan. 127 Fed. 971. But

it was held that the statute had no applica

tion to the state of Georgia. in which the

system never existed. U. S. v. Eberhart, 127

Fed. 252.

5. U. 8. Comp. St. 1901. p. 8715. A person

who hires another or induces him to sign

a contract by which he agrees during the

term to be imprisoned or kept under- guard.

and under cover of the contract. holds such

person to the service against his will (Peon

nge Cases. 123 Fed. 671). or a. person who

falsely pretends to another that he is ac

cused of crime, and to prevent conviction.

induces him to sign such e. contract. and

thereafter holds him to such service against

his will (Id.). or any third person. for

whose benefit such a. contract is made, and

who knows the facts (Id.). or a person who,

conniving with a. magistrate. induces a. per

son to believe he has been sentenced to hard

labor for a fine. and to submit to restraint

of his liberty (Id.). is guilty of the offense of

holding or causing to be held a. person to a

condition of peonage (Id.).

6. U. 8. Comp. St. 1901. p. 8715. Peonage

Cases, 128 Fed. 671.
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such a purpose against a citizen of the United States, they are guilty of a con

spiracy to deprive him of the free exercise or enjoyment of a right or privilege

secured by the constitution of the United States.’ Where, under the Alabama

statute, a person has bound himself in open court, by contract, to servitude to

the surety for his fine and costs, until his labor shall have reimbursed such

surety, one who extends the term of such contract beyond the payment of such

fine and costs, against the will of the servitor, is guilty of holding a person to

a condition of pconage.‘ Such a contract cannot be transferred without the

consent of the convict.’ A magistrate who corruptly exercises his functions to

unlawfully convict a. person in order that the convict’s services may be obtained

or sold by a surety, under such a contract, is liable criminally to the United

States.“ The act of Alabama making a. breach of a written contract for labor,

or the lease of lands, or to furnish labor, or labor and teams to cultivate lands,

a penal offense, is unconstitutional under the state constitution, which prohibits

imprisonment for debt.“ The statute is also unconstitutional as class legisla

tion, subjecting laborers and renters to penalties for breach of contract, which

are not imposed on any other class of citizens.“ It is also void because it violates

the Federal constitution in denying to those affected the equal protection of the

laws," and because it violates the thirteenth amendment, which prohibits in

voluntary servitude except as a punishment for crime ;“ and because its enforce

ment establishes a ystem of pconage, prohibited by Federal law." The Federal

courts have jurisdiction of prosecutions under the Act of Congress.‘0

The validity of slave marriages and the legitimacy of children of such mar

riages is largely governed by statute."

SODOMY.

An attempt to commit the crime is punishable." Assault is not an element

of the crime, or of an attempt to commit it, when the victim is not a human

being." Penetration is an essential element of the crime,20 but it may be proven

by circumstantial evidence;21 but the extent thereof is immaterial." See the

note as to evidence held not to exclude every reasonable hypothesis except that of

guilt."

1. U. 8. Comp. St. 1901, p. 8712.

Cases. 123 Fed. 671.

8. 0. 10, 11, 11, 13, 14.

Fed. 671.

15. U. 8. Comp. St. 1901, p. 1266.

Cases, 123 Fed. 671.

16. Though a. prosecution for kidnapping

might lie under the state statutes tor the

same nets. U. S. v. McClellan, 127 Fed. 971.

17. In Alabama, the issue 0! a slave mar

riage which was abandoned. the husband

thereafter intermarrying with another slave.

is illegitimate. Harrison v. Alexander, 135

Ala. 807. Virginia Code, § 2227, making

legitimate the children of colored persons

who under certain conditions cohabited be

fore February 27, 1866, applies only where

such persons agreed to occupy the relation

of husband and wife. Patterson v. Blngham

[Va.] 43 S. E. 609. In Tennessee, the chil

dren of slaves living together as husband

and wife, while in a state of slavery, are

entitled to inherit from their parents. even

though the marriage was terminated and

the husband remarried, while a. slave. The

Peonnge

Peonnge Cases, 1 23

Peonage

statute provides: “All free persons of color

who were living together as husband and

wire in this state while in a state of slavery.

are hereby declared to be made man and

wife, and their children legitimately entitled

to an inheritance in any property heretofore

acquired by said parents. as fully as though

the children of white citizens." Shannon's

Code, §§ 4179-4198. Carver v. Maxwell, 110

Tenn. 75, 71 5. W. 752. A common-law mar

riage, though not in ratification of a. prior

slave marriage of the parties, makes legiti

mate the issue of the former relation. Gil

bert v. Edwards [Ten Civ. App.] 74 S. W.

959.

18, 10. People v. Oates [Cal.] 75 Pac. 337.

20. Almendaris v. State [Tex. Cr. App.] 73

S. W. 1055; Green v. Statei'i‘ex. Cr. App.] 79

S. W. 304.

21. Almendaris v. State [Tex. Or. App.]

73 S. W. 1055,

22. White v. Com.. 24 Ky. L. R. 2349, 73

S. W. 1120.

23. Mullins v. State [Tex Or. App.] 76 8.

W. 560.
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§ 1. Nature and Foundation of Remedy and Place of Bringing Suit (1691). Defenses

(1878). anhes (1679). (1691). Parties and Pleading (1692). Evi

§2. Subject-Matter of Enforceuble Con- dence and Witnesses (1694). Instructions

tract. (1081). and Trial by Jury (1696). Decree or Judg

§3. Requllsltel of Contract (1882). ‘ment; Relief Granted; Enforcement (1696).

§ 4. Performance by Complainant (1689). Costs and Damages (1698). Appeal and Trial

5 5. Actions. Jurisdiction (1691). Time do Novo (1698).

§ 1. Nature and foundation of remedy—Specific performance of contracts is

an equitable remedy subject to the usual rules of equitable relief. It will not lie

when there is an adequate remedy at law,“ and the right to proceed by eminent

domain has been held an adequate remedy," and specific performance of an agree

ment to partition lands will not be decreed, where a suit for partition would lie."

Where the damages are uncertain on account of the peculiar nature of the subject

matter," or improvements and expenditures of a substantial character have been

made," or where greater injury will result to defendant by the enforcement of the

24. Gray v. Citizens' Gas Co.. 206 Pa. 808.

The acts to be done in performance of a. con

tract must be such as are incapable of com

pensation in damages, if specific execution

were denied. Venable v. Stamper [Va.] 45

S. E. 738. A contract for sale of ordinary

lumber of specified measurements. to be made

from a. tract of timber. falls within the rule

that there is an adequate remedy for dam

ages for its breach, but is subject to specific

enforcement under Acts 1888, p. 415, c. 263

(Code Pub. Gen. Laws, art. 16, l 199), pro

viding that enforcement shall not be refused,

though adequate remedy lies at law. where

the resisting party does not show himself

solvent or give a bond. Neal v. Parker

[Md.] 57 At]. 213.

25. Where an agreement by a lessor that

lessee, a railroad. may purchase, is of doubt

ful validity. specific performance will not be

decreed. since the lessee can acquire by con

demnation proceedings. Baltimore & O. R

130. v. Winslow, 18 App. D. C. 438.

26. Where tenants in common of one

tract of land and like tenants of another

mutually agree that all lands shall be pur

titioned “as if held as tenants in common,"

specific performance will lie on refusal by

one to perform, the agreement being execu

tory so that partition would not lie. Sum

ner v. Early [N. C.] 46 S. E. 492.

27. If damages are uncertain or inde

terminsble because of the peculiar subject of

the contract it will be enforced; contract

for sale of interest in business of manufac

turing glass where the purchasers who were

surviving partners had contributed most of

the capital and would thereby be enabled

to continue the business without interrup

tion. Ralston v. Ihmsen, 204 Pa. 588. An

oral contract calling for services of a pecu

liar nature and beyond estimate in damages

will be enforced after part performance.

Stellmacher v. Bruder. 89 Minn. 507, 95 N.

W. 324. No remedy at law is sufficient for

breach of a. contract by a corporation to is

sue stock in payment for lands. which

stock has never been sold and has no mar

ket value. Selover v. Isle Harbor Lnnd C0.

[Minn] 98 N. W. 344. “Where a contract

calls for delivery of certain amount of pulp

wood each year from defendant's land. and

defendant agrees not to sell the land. the

remedy at law is inadequate. the future

price of the wood being uncertain. and pos

sible destruction of timber by fire or the

taking of the land in eminent domain pre

venting accurate assessment of damages. St

Regis Paper Co. v. Santa Clara. Lumber Co..

173 N. Y. 149, 66 N. E.'967.

Specific performance of an oral contract to

convey realty is the only adequate remedy

where the consideration was board. lodgingv

and services furnished during a long period

of years. whether or not an action at law

will lie for compensation. Winfield v. Bow

en [N. J. Eq.] 56 Atl. 728. A contract to

devise lands in return for care during life

will not be enforced unless the services can

not be estimated in money. Braun v. Ochs,

77 App. Div. [N. Y.] 20. A contract for pur

chase of a stock of merchandise in a lump

sum paid will be enforced where part has

been delivered, and the remainder has been

canceled by the seller so that possession

cannot be obtained by replevln nor the value

justly estimated. Raymond Syndicate v.

Brown. 124 Fed. 80. Where the vendee does

not claim that the vendor‘s action is at law

or that he has a. legal remedy. he may sue

for specific performance. recovery of money

damages being inadequate; purchase of long

lease of brick yard and appurtenances.

Covert v. Brinkerhofl, 41 Misc. [N. Y.] 230.

The remedy by damages for breach of a con

tract to build and operate a grain elevator

is not adequate. Tidball v. Challburg [Neb.]

93 N. W. 679.

28. Where a lessee. under a verbal con

tract for a period which made it void under

the statute of frauds, had made no improve

ments which could not be compensated for

in damages. specific performance will not be

decreed. Henley v. Cottrell Real Estate,

Ins. dz L. Co. [V1.1 43 8. E. 191. Where

plaintiff had merely paid a certain amount

of money which had been returned. and had

expended a small amount only with a view

to improvement of the premises. there was

an adequate remedy at law. Charlton v.

Columbia R. E. Co., 84 N. J. Eq. 631. Spe

cific performance of a. lease will not be de

creed where plaintiff had never made a pay

ment. had not entered possession or made

any improvements, though she had bought

plans from an architect, since any damage.

could be recovercd at law. Id.
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contract than to complainant by remitting him to his legal remedy," specific per

formance will not be decreed. The right does not, however, depend on damages,

and will not be denied because the damages would be but nominal," but to enforce

a restrictive covenant by injunction it must appear that injury will result to com

plainani;.u

Laches will defeat the right to the remedy" unless waived."

of the contract“ or rescission thereof" will prevent enforcement.

Abandonment

That conditions

have changed since the contract was made will not prevent enforcement where com

plainant is willing to do equity." The allowance of the remedy is said to be dis

”. Mistake as to boundary, requiring

removal of brick building by defendant to

convey small strip to complainant. Mc

Cutchcon‘s Heirs v. Rawleigh, 25 Ky. L. R.

649. 76 S. W. 60.

80. Land worth exactly contract price.

Bradford v. Smith [Iowa] 98 N. W. 877.

81.. American Fisheries Co. v. Lennen,

118 Fed. 869.

32. Hernreich v. Lidberg, 105 Ill. App.

495. No effort was made to enforce a con

tract for the sale of a right of way until

death of vendor, one year and a half after

execution of the contract and no suit to en

force it until five years after its execution.

Bauer v. Lumaghi Coal Co. [111.] 70 N. E.

634. Contract to sell corporation stock, de

lay of three years before attempting to en

force, during which time the stock had

quadrupled in value. Schimpff v. Dime De

posit &. Discount Bank [Pa.] 57 Atl. 767.

Where vendees were silent two years after

time balance was due on contract, during

which time land doubled in value, they

were barred to assert a right to specific per

formance. Henderson v. Beatty [Iowa] 99

N. W. 716. Unreasonable delay in perform

ance of his contract by the vendee and in

asking relief, during which conditions have

changed so as to work hardship and loss on

the vendor, will prevent specific perform

ance. Lowther Oil Co. v. Miller-Sibley Oil

Co., 63 \V. Va. 601. A vendee out of posses

sion under an executory contract of sale is

bound to greater diligence in performance

and asking enforcement than one in posses

sion under the contract. Id. ‘Where com

plainnnt, claiming a contract with decedent

to convey, induced his widow to act to her

detriment if the contract should be enforced,

without disclosing the contract, he is estop

bed to claim enforcement. Wolflnger v. Mc

Farland [N. J. Eq.] 64 Atl. 862. A daugh

ter in possession of a house of her father for

eleven years after his death is not guilty of

iaches in suing to enforce his contract to

devise it to her. Sheldon v. Dunbar, 200 Ill.

490, 65 N. E. 1095. Refusal to take such

conveyance as may be made with intimation

of intent to abandon the contract and sue

for damages, and five months‘ delay, will pre

vent speciflc performance. Milmoe v. Mur

phy [N. J. Err. 8: App.] 66 Atl. 292. If by

the action of the parties, or for other causes,

the parties cannot be placed in the position

in which they would have been had the con

tract been promptly performed, specific per

formance will not be decreed. but the court

will so adjust the equities of the case as to

do justice to both parties. Consideration for

conveyance of land was payment of notes

and incumbrances, and defendant was in de

fault. Held. court could compel a redeed

lng of property, or cancellation of deed, or

both, Block v. Donovan [N. D.] 99 N. W. 72.

83. Purchaser consented. by acquiescence.

to delay in performance. Hawes v. Swanzey

[Iowa] 98 N. W. 686.

so. Milmoe v. Murphy [N. J. Err. & App.]

66 Atl, 292. Abandonment of a contract for

an option on lands by notice through an

agent will prevent the holder from enforc

ing performance. Hopwood v. McCausland.

120 Iowa, 218, 94 N. W. 469. Abandonment

of a contract or assignment to one who has

taken possession of land and expended

money on the strength of the assignment

will prevent enforcement by the original

ggé'ty. Wadge v. Kittieson [N. D.] 97 N. W.

85. Afto' repudiation of a contract by

mutual consent neither party can enforce it.

Kelly v. Short [Tex. Civ. App.] 76 S. W. 877.

Entry and possession by vendor held not a re

scission while the vendor retained the notes

given in payment. Harris v. Greenleaf

[Ky.] 79 S. W, 267. An attempted repudia

tion by the vendor is of no effect. A week

after the contract was made the vendor told

the vendee that he would not deliver pos

session nor accept the purchase money.

Rodman v. Robinson [N. C.] 47 S. E. 19.

Where either party has orally agreed to

abandon or rescind a contract for the sale of

land. and this is acquiesced in, he may not

thereafter maintain an action for specific

enforcement of such contract. Henderson

v. Beatty [Iowa] 99 N. W. 716. That a. pur

chaser brought suit to recover part of the

purchase money paid by him before he re

fused a deed tendered will not prevent him

from suing in equity for enforcement, espe

cially where he has discontinued the former

suit and paid the costs. Holt v. Mchlliams,

21 Pa. Super. Ct. 137. Sufficiency of evi

dence of abandonment of the contract by

mutual consent to prevent specific perform

ance. Roblnett v. Hamby, 132 N. C. 353.

36. When delay in offering to make pay

ments has not been unreasonable or in bad

faith. increase in value of the property

since the time of making the contract will

not prevent its enforcement. Harris v.

Greenleaf [Ky.] 79 S. W. 267. Increase in

value of the land since the making of the

contract or valuable improvements by the

vendee will not prevent enforcement of

terms for resale to the vendor at a certain

price, when the vendee wishes to sell, where

the vendor offers to pay a certain sum for

the improvements or to allow their removal,

Petersnn v. Chase, 116 Wis. 239, 91 N. W.

637. The fact that the subject-matter has

increased in value may be sufficient ground

for denying specific performance. Land sold

at $22.00 per acre. Five years after the last

payment became due it had raised to 880.00

per acre. Boidt v. Early [Ind. App.] 70 N.

E. 271.
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cretionary, and this is true in the sense that it may be denied when inequitable,"

but it cannot be refused as to a fair and valid contract." Where plaintiff tendered

final payment for lands, he was not required to demand a deed in order to sue

for specific performance." Plaintiff seeking to compel a conveyanée by a husband

cannot assert that a deed by the husband to the wife is void as against his cred

itors.‘o One not a party to a contract is not entitled to enforce specific perform—

ance of it, unless it was made for his benefit, or the parties owed him some legal

or equitable obligation.‘1 A vendor,“ heirs at law,“ and the personal representa

tives of a deceased party,“ may sue for specific performance, as may a purchaser

from a trustee in bankruptcy.“ A fraudulent grantee from a party to a prior c0n<

tract cannot enforce his contract against the prior grantee.“ Where a vendee

elected to take part of land embraced in his contract, in accordance with its terms,

he could enforce it." Where an owner of part of an undivided tract authorized

his agent to sell part thereof, and afterward the owner acquired full title to the

part by partition, he held title for the vendee and could enforce the contract."

Married women,“ foreign c0rporati0ns,‘° heirs, devisees, and personal repre

sentatives of one of the parties,“ or subsequent purchasers from the vendor with

37. Boldt v. Early [Ind. App.] 70 N. E.

I71; Bradford v. Smith [Iowa] 98 N, W. 377;

Hunter v. McDevitt [N. D.] 97 N. W. 889;

Hernreich v. Lidherg, 106 Ill. App. 495;

Wash. Irr. Co. v. Krutz [C. C. A.] 119 Fed.

179; Tryce v. Dittus. 199 IH. 189, 65 N. E.

220; Engberry v. Rousseau, 117 “He, 62, 93

N. W. 824; Hall v. Gilman, 77 App. Div. [N.

Y.] 458; Hamilton v. Rye-n, 103 Ill. App. 212.

When contract was made vendor told vendee

that he needed the money to pay his debts.

The vendee failed to pay the instalments

when due and was told if they were not paid

in four months the land would be sold to

another. No payment was made, the land

rose fourfold in value when a tender was

made and refused. Specific performance de

nied. Boldt v. Early [Ind. App.] 70 N. E.

271.

38. Fowler v. Fowler, 204 Ill. 82, 68 N. E.

414. The purchaser of land under parol

contract is, on complying with the terms,

entitled to a deed. Elsbury v. Shull [Ind.

App.] 70 N. E. 287. If the contract is valid

with no improper or fraudulent action on

either side, the court has no discretion as

to enforcing specific performance. Yazoo 8:

M. V. R. Co. v. Southern R. Co. [Mise.] 86

So. 74.

89. Maria v. Masters. 31 Ind. ADD. 235, 87

N. E. 699.

40. Saunders v. King. 119 Iowa. 291, 98 N.

W. 272.

41. A wife agreed with her husband. in

consideration of being made his residuery

devises, to give all property remaining at

her death to his son. The son was not an

infant, and neither his stepmother nor his

father owed him any obligation. Specific

performance was refused the son. Wait v.

Wilson, 86 App. Div. [N. Y.] 485.

42. Anderson v. Wallace L. 8: M. Co., 80

Wash. 147, '10 Pac. 247.

43. An oral promise by a. mother to deed

lands to a son, followed by his possession

and valuable improvement with her knowl

edge and consent, may be enforced against

her at suit of his heirs at law. Hadden v.

Thompson, 118 Ga. 207. “'here an owner

agreed to devise realty to a mother for

benefit of her children and the residue to

be given them on attaining a certain age,

the beneficiary on coming of age before

death of the original owner could enforce

the contract against persons afterward

claiming title under the owner‘s will, where

the mother had performed her part. and the

beneficiary was the only natural heir of the

original owner. Rhoades v. Schwartz, 41

Misc. [N. Y.] 648. The widow and heirs of a.

vendee may sue for performance though he

paid no part of the price before death. but

where he was in possession under the agree

ment for conveyance, paying taxes and hold

ing an interest in praesenti [Code, i 3448].

Cone v. Cone, 118 Iowa, 458, 92 N. W. 665.

44. Deceased vendor [Comp. St. 1901, 5

335a, c. 23]. Bolt v. Anderson [Neb.] 99 N.

W. 205.

45. Harriman v. Tyndale,

69 N. E. 353.

40. One claiming to have entered a. con

tract to purchase land from a fraudulent

grantor. with notice of the fraud. and con

dition that the grantee was to convey to

him, cannot enforce it against the grantee

or persons claiming under him. Bradt v.

Hartson [Neb.] 96 N. W, 1008.

47. Watkins v. Youll [Neb.] 96 N. W.

1042.

48. Cohban v. Hecklen,

Fee. 805.

40. A married woman may be compelled

to perform a. contract to convey as vendee

[Gcn. St. p. 2017I § 1; p. 2016, § 14]. Moore

v. Baker [N. J. Eq.] 55 Atl. 106. Where

husband and wife join in a. contract to sell

realty it will be specifically enforced against

her. Hazcn v. Colossal Cavern Co., 25 Ky.

L. R. 502, 76 S. W. 116.

50. Selover v. Isle Harbor Land Co.

[Minn.] 98 N. W. 844.

51. A contract to dispose of property by

will in a certain way will be enforced in

equity against heirs, dovisecs. or personal

representatives of the promisor. Spencer v.

Spencer [11, I.] 55 Atl. 637. Death of one of

the parties to an option to buy lands will

not prevent enforcement against the heirs

on proper tender of performance. Mueller v,

Nortmann. 116 Wis. 408, 93 N. W. 638. on

performance of I. contract to care for an

184 Mass. 534,

27 Mont. 245, 70



2 Cur. Law. 1681SPECIFIC PERFORMANCE § 2.

notice oflthe prior contract," may be compelled to perform. It is otherwise as

to bona fide holders without notice." A fair contract to sell, by an insolvent vendor

having the right, will be enforced against rights of creditors.“ Where the object

of the contract can be accomplished in some other way, it is no defense to a bill

for specific performance that the contract cannot be enforced in the precise manner

stipulated therein.“

§2. Subject-mailer of enforceable contracts—An agreement to devise prop

erty is enforceable," and contracts for personal services have been enforced,“

though ordinarily only negative covenants against competing service, in compet

ing business, may be enforced." An agreement of two persons that a third party,

to be selected by them, shall be given power to arbitrate their differences cannot

be enforced.”

like, may be specifically enforced.“o

other during life, in return for a gift of

stook, specific performance may be had

against her executors. Le Vie v. Fenlon, 39

Misc. [N_ Y.] 266.

w A son took a conveyance from his

father of land which he knew his father

was under contract bound to convey to an

other. Handy v. Rice, 98 Me. 504. Plaintiff

contracted to purchase a strip of land and

went into possession. His vendor subse

quently sold to another. Elsbury v. Shull

[Ind App.] 70 N. E. 287. Where a purchaser

from a vendor in a contract for sale of land

had full knowledge of the vendee’s rights

under the contract. he will be compelled to

convey to the vendes. Forthman v. Deters,

206 111. 159, 69 N. E. 97. A contract enforce

able against a father will be enforced

against his daughters to whom he has con

veyed the land with their full knowledge of

the facts. Veeder v. Horstmann, 85 App.

Div, [N. Y.] 164. A conveyance may be

compelled as against the holder of the title.

who was a resident and took with knowl

edge, intending to defraud complainant.

though the vendor was nonresident and had

not been personally served. Fowler v. Fow

ler, 204 Ill. 82. 68 N. E. 414. A purchaser of

land with notice of an outstanding contract

of sale, but honestly believing he has a good

title, may be compelled to convey in Specific

performance on re-lmbursement of payments

made to the vendor. and for permanent im

provements prior to commencement of suit,

where complainant made no previous objec

tion to his possession. Hunter v. McDevitt

[N. D.] 97 N. W. 869.

58. A corporation agreed to open a. high

way on certain land it purchased. Both

vendor and vendee sold their interests.

Held, that the agreement to open the high

way was an executory undertaking wholly

collateral to the agreement in regard to the

land. Houston v. Zahm [Cr.] 76 Pac. 641.

A lessee in a. contract to lease cannot have

it enforced against a bona. fide holder of

the land without notice. Charlton v. Colum

bia R. E. Co., 64 N. J. Eq. 631.

54. Cone v. Cone, 118 Iowa. 458, 92 N. W.

665.

.15. Norwood v. Tyson [Ala.] 86 So. 370.

56. Teske v. Dittberner [Neb.] 98 N. W.

57; Best v. Grolapp [Neb.] 96 N. W. 64]. En

foreeabllity of contract by uncle to will his

estate to nephew. after performance by the

2 Curr. Law—106.

Contracts involving rendition of judgments, and decrees, and the

A contract relating to chattels will rarely be

specifically enforced,“1 but the power exists and is occasionally exercised." Con

latter. and no rights of innocent third per

sons intervening. McCabe v. Healy. 138

Cal. 81. 70 Pac. 1008. A contract to devise

certain lands to testator‘s children. on suf

ficient consideration made, to settle a family

controversy over property may be enforced.

Price v. Price, 133 N. C. 494. An oral prom

ise to make a devise in a particular manner

or to a certain person. on a valuable consid

eration, established by clear evidence. will

be enforced where a fraud would be worked

on plaintiff because performance of the con

ditions precedent have been fully performed.

Kinney v. Murray, 170 M0. 674. 71 S. W. 197.

A contract to devise property at death on

valuable consideration is enforceable, and

may be enforced as to property of the prom

isor at death. Jordan v. Abney [Tex.] '18 S.

W, 486. A contract to devise or bequeath

property in a particular way may be en

forced in equity by charging the property

with a. trust. and directing conveyance or

accounting under terms of the contract.

Plunkett v. Bryant [VB-.1 45 S. E. 742.

57. A contract for sale of ordinary lum

ber by specified measurements to be made

from a tract of timber does not require exer

cise of such skill as will render specific

performance impracticable. Neal v. Parker

[Md.] 5'! Atl. 213. A contract for services

made to avoid competition in a certain busi

ness in which defendant was an expert. in

cluding a provision against purchase of in

terests conflicting with those of plaintiff.

and that such, it purchased. were to be held

in trust for plaintiff, is enforceable. Hazen

v, Colossal Cavern Co., 25 Ky. L. R. 502. 76

B. W. 116.

58. See Injunction. 2 Curr. Law. p. 307.

59. Two stockholders made an agreement

whereby they were to have equal voting

power, and by giving a. third person one

half share each. he was to have the de

ciding vote when they could not agree.

Kennedy v. Monarch Mfg. Co. [Iowa] 98 N.

W. 796.

60. Discharge of an executor or part of the

contract. Norwood v. Tyson [Ala.] 36 So.

370.

01. Dorman v. McDonald [F121,] 36 So. 52.

A court of equity will not decree specific

performance of a contract relating to per

sonalty unless the complaint shows that

such decree is necessarily essential to afford

a party the relief to which he is entitled.
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tract by a railroad company to establish a depot for freight and passengers on land

conveyed to the company will be enforced, where the covenant was a part of the

consideration."8

§ 3. Requisiies of contract.“-—The

Specific performance of a contract relating

to participating subscription rights in a cor

poration underwriting syndicate refused.

Gilbert v. Bunnell, 86 N. Y. Supp. 1123.

0. Though the power to specifically en

force a. contract relating to personalty is

rarely exercised, it may be exercised where

compensation in damages would not furnish

a complete and satisfactory remedy. Con

tract to convey stock was not enforced be

cause it was not shown that stock had any

peculiar value, or that its value was diffi

cult to compute, or that plaintiff had no

adequate remedy at law. Buteman v.

Straus, 86 App. Div. [N. Y.] 540.

68. Murray v. N. “'. R, Co., 64 S. C. 520.

04. The general requisith and sufficiency

of contracts is treated in the topics Con

tracts, 1 Curr. Law, p. 626, and Vendor and

Purchaser.

85. Fowler v. Fowler, 204 Ill. 82. 68 N. E.

414. Contract for sale of lands. Steadman

v. Handy [Va_] 46 S. E. 380. If the per

formance of a contract has been rendered

illegal. Railroad company contracted to

maintain a switch across a public street for

use of an individual. The company‘s right

to use the street was terminated. Swift v.

Del., L. & W. R. Co. [N. J. Eq.) 57 Atl. 456.

Agreement cannot be taken out of the stat

ute and enforced against the purchaser as a

trustee ex maleflclo, to prevent the perpe

tration of a fraud, where neither party had

any interest in the property and no money

was advanced to the purchaser nor anything

done towards carrying the contract into ef—

fect. Largey v. Leggat [Mont.] 75 Pac. 950.

When specific performance has been ren

dered illegal the injured party is remitted

to his legal remedies. An individual had a

contract with a railroad company to main

tain a private switch across a street. By

virtue of a contract authorized by law the

company lost its right to use the street.

Swift v. Dci.. It & W. R. Co. [N. J. Eq.) 67

Atl. 456. Where the vendor had agreed that

the deed should include a release of dower.

he must make every reasonable exertion to

comply with his contract. Have the appro

priate share of the price deposited with the

clerk of court as provided by statute. Han

dy v. Rice, 98 Me. 504. An agreement for a

mortgage on crops. not in being, after they

are growing, will be enforced where definite

and clear, and relief is warranted by the

situation of the parties. Such a contract not

being against public policy. Sporer v. Mc

Dcrmott [Neb.] 90 N. W, 232. A contract for

sale of lands will not be enforced against

the vendor where it was unfair, and the ven

dor was intoxicated at time of execution, so

as to be incapable of intelligent assent.

Moetzel v. Koch [Iowa] 97 N. W. 1079. A

written contract under seal, to sell and con

vcy realty on payment of a certain price in

a specified time, acknowledging payment of

one dollar consideration, is valid and en

forceable. specific performance. at option of

the purchaser. being the very thing con

tracted for. Mathews Slate Co. v. New Em

pire Slate Co.. 122 Fed. 972. Contract be

contract must be valid65 and properly ex

tween husband and wife, whose marital re

lations were unsatisfactory, for conveyance

of lands as unenforceable and void, because

of collusion in contemplation of separation

or divorce. Burgess v. Burgess [8. D.] 95 N.

1V. 279. An executory contract to sell lands

made with intent of both parties to defraud

creditors will not be enforced at suit of the

vendee or a purchaser from him. Lowther

Oil Co. v. Miller-Sibley Oil Co., 63 W. Va.

501. A contract between husband and wife

for his conveyance of property, being Just

and reasonable, and good at law, if made by

him with a trustee for her, will be enforced.

Moayon v. Moayon, 24 Ky. L. R. 1641, 72 S.

W. 33. Contract made on Sunday vaJid.

Rodman v. Robinson [N. C.] 47 S. E. 19.

Validity of deed by wife to convey home

stead in specific performance. Epperly v.

Ferguson, 118 Iowa, 47, 91 N. W. 816. Validi

ty of contract for assignment of mining

leases as affecting specific performance.

Finlen v. Helnze, 28 Mont. 548, 73 Fee. 123.

Where a contract for services was made to

avoid defendant's competition in a certain

business in which he was an expert, includ

ing a. prevision that he would not purchase

any rights of others conflicting with plain

tiff's interests, or if he did, they were to be

held in trust, and transferred to plaintiff's

control, it will be enforced. Huzen v. Colos

sal Cavern Co.. 26 Ky. L. R. 502, 76 S. w.

116. A contract for the sale of an entry

man's homestead right before final proof is

not enforceable [U. 8. Comp. St. N 2290,

2291]. Horseman v. Horseman, 43 Or. 83, 72

Pac. 698. A parol agreement by the bus

band to devise property to a third person.

from a homestead, is not enforceable. though

the other party has performed where it vio

lates the homestead laws. Teske v. Ditt

berner [Neb.] 98 N. W. 57. A parol agree

ment to assign a right to obtain a patent

may be enforced. Pressed Steel Car.Co. v.

Hansen, 128 Fed. 444.

Stlfute of trends: Sufficiency of memo

randum of sale of‘ lands within statute of

frauds. Anderson v. Wallace 1.. & Mfg. Co..

30 Wash. 147, 70 Pac. 247. Oral agreement

by a purchaser at a judicial sale to take the

deed in his own name and convey to another.

Largey v. Leggat [Mont.] 75 Pac. 950. Penn

modification of a contract sufficient under

the statute of frauds, as to the price of land,

will not bring it within the statute so as

to prevent enforcement [Comp. St. 5 3. c.

32]. Rank v. Garvey [Neb.] 92 N. W. 1025.

A suit for specific performance of a contract

for sale of lands will not lie without evi—

dence of a written contract of defendant or

his agent [Civ. Code. § 1238]. Moody v.

l-lowe [3. D.] 97 N. W. 841. A lease differ

ent in terms from the one agreed upon and

not signed by the owner is not sufficient for

enforcement under the statute of frauds.

Charlton v. Columbia R. E. Co., 64 N. .1. Rt].

631. A verbal contract for conveyance of

land cannot be enforced where no change of

possession has occurred. Bradt v. Hartson

[Neb.] 96 N. W. 1008. Performance of acts

constituting the consideration of an agree
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ecuted.“ It must be made by persons with proper authority to contract or to act

for the parties," or ratified by the parties." The right of enforcement being

equitable, it will be denied unless the contract is fair" and free from fraud]0

ment by another to devise property to com

plainants will remove the transaction from

the statute of frauds so as to warrant en

forcement in equity. Bpencor v, Spencer (R.

1.] 56 Atl. 637. Without surrender of pos

session or valuable improvements by the

purchaser an oral contract to convey lands

will not be enforced, though the purchase

price has been fully paid, where the agree

ment is void under the statute of frauds.

McCarty v. May ['I‘ex, Civ. App.] 74 S. W.

804. Where an estate was bound for value

of lands conveyed by plaintiffs to another.

at testator's request, because of his failure

to complete an oral contract to convey to

plaintiff other lands, a later written con

tract by the widow and executrix personally

binding herself to convey the latter lands

takes the husband's agreement out of the

statute of frauds so that plaintiff could have

specific performance. Id. Failure of a man

to convey property to his wife on promise

of marriage is a fraud taking the case from

the statute of frauds and authorizing spe

cific performance. Allen v. Moore, 30 Colo.

307, 70 Pac. 682. An oral contract for lease

of realty for more than a year is enforceable

where the lessee has entered possession and

made extended improvements. Veeder v.

Horstmann, 85 App. Div. [N. Y.] 154.

Contract: against public policy: A con

tract made on an offer to a public officer

which he accepted after expiration of his

term, which would have been void as aganst

public policy if made while he was in office.

is unenforceable; agreement with register of

land office for services concerning a dispute

as to lands before the Federal land ot‘lice.

Wash. Irr. Co. v. Krutz [C. C. A.] 119 Fed.

279. A widower without issue may contract

to devise all his property to an adopted

daughter in return for care during life with

out violating justice or public policy. Hall

v. Gilman. 77 App. Div. [N. Y.] 458. A con

tract for conduct of litigation with one not

interested therein, requiring him to furnish

all evidence, control the litigation, and pay

all expenses in consideration of a. certain

portion of the recovery, if not voidable un

der the state statute as to maintenance, is

void as against public policy and will not be

enforced in the Federal courts. Casserleigh

v. Wood [C. C. A.] 119 Fed. 808. Though a

prior contract between the parties is void

as against public policy because one is a

public officer, a later valid contract as to

the same subject-matter, after his retire

ment from office. on a. new consideration is

valid and enforceable. Wash, Irr. Co. v.

Krutz [C. C. A.] 119 Fed. 279.

00. The contract need not be signed by

the vendees. The contract contained names

of parties, description of the land. and price

to be paid, of which the vendees had paid

one third. Vance v. Newman [Aria] 80 S.

W. 674. A written contract incorrectly

drawn through mistake or inadvertenee of

the vendor's agent cannot be enforced by

the purchaser. Lacking as to reservations.

Wilkin v. Voss. 120 Iowa, 500. 94 N. W. 1123.

Specific performance of a contract to convey

a homestead, improperly executed. will not

lie at suit of either party. Solt v. Anderson

[Neb.] 98 N. W. 205; Watkins v. Youll [Neb.]

96 N. W. 1042. An unacknowledged written

contract of sale of lands, on sufficient con

sideratlonI signed by husband and wife,

holding an undivided interest and claiming

under a lease with no intention of claiming

homestead rights will be enforced. Bank v.

Garvey [Neb.] 92 N. W. 1025. A contract. for

conveyance is enforceable in equity though

not signed and acknowledged. Ballinger's

Ann. Codes & Sts. §§ 4517, 4518 do not apply.

Anderson v. “'allace L. & M. Co., 30 Wash.

147, 70 Pac. 247. \Vhere husband and wife

signed an express agreement to convey

lands, the wife to convey her statutory

rights, she could not thereafter assert a

homestead right, or an interest under a

prior mortgage given her by her husband.

Cone v. Cone, 118 Iowa, 458, 92 N. W. 665.

Where a wife consented to a sale by her

husband and then refused to sign the deed

for inadequacy of consideration, the con

tract was not conditional on her acceptance

and could be enforced. Donaldson v. Smith

[Iowa] 98 N. W. 138. A contract by bus

band and wife for sale of her lands, not

acknowledged for record, cannot be spe

cifically enforced in equity nor can the wife

be decreed to repay the purchase money.

Amick v. Ellis, 53 W. Va. 421. Specific per

formance of a contract to convey will be

granted where it is shown that the instru

ment was executed by a. trustee with power

to convey, though not acknowledged by him

as trustee, and that complainant was allowed

possession of the property under the lease

containing such contract, and paid rent.

Connely v, Haggarty [N. J. Eq.] 56 Atl. 371.

6". A contract by abutting owners with

a street railroad company for street pave

ment under plans furnished by persons with

out authority, and not requiring the com

pany to secure permission by ordinances

cannot be enforced [1 Starr 8: C. Ann. St.

1896 (2d Ed.) 0. 24, par. 63]. Farson v.

Fogg, 205 Ill. 326, 68 N. E. 755. Authority

in writing to an attorney to accept an offer

for sale of land is not necessary to enforce

ment against the vendor. Fowler v. Fowler.

204' Ill. 82, 68 N. E. 414. Unauthorized

agreement by representative of grantee, re

pudiated by grantee, cannot be specifically

enforced. Medical College Laboratory v. N.

Y. University, 76 App. Div. [N. Y.] 48.

68. A contract made by an attorney au

thorized will be enforced where ratified by

the principal though he did not know all

the terms when it was made. Bank v. Gar

vey [Neb.] 92 N. W. 1025. Where a county

fiscal court ordered its commissioner to sell

lands purchased by the county under a. judg

ment in its favor, and ratified a sale so

made, retaining the proceeds. and the com

missioner gave a bond for title covenanting

that the county would execute a deed, but

subsequently the court sold to another with

out returning the consideration for the first

sale, the first vendee was entitled to specific

performance. Cardwell v. Hargis, 24 Ky. L.

R. 1406, 71 S. W. 488.

69. Hamilton v. Ryan. 103 Ill. App. 212;
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mutual," though a mere option may be enforced ;" and the contract must be on

Hopwood v. McCausland, 120 Iowa, 218, 94 N.

W. 469; Moetzel v. Koch [Iowa] 97 N. W.

1079; Fowler v. Fowler, 204 Ill. 82, 68 N. E.

414. A contract unfair or unconscionable

will not be enforced. Federal Oil Co. v.

' Western Oil Co. [C. C. A.] 121 Fed. 674. A

contract is reasonable where the price for

land is not disproportionate to its value.

Cobban v. Hecklen, 27 Mont. 245, 70 Pac.

805. .Where rights of an infant defendant

were involved, and it was not shown that

both executors empowered to sell its lands

agreed to and acted on the sale, and it ap

peared that plaintiif purchased for much less

than the value of the land, the contract will

not be enforced. Lynch v. Buckley, 82 App.

Div. [N. Y.] 514. A contract will not be en

forced against one who dealt with one of

several parties to a previous contract with

out knowledge of rights of the others.

Booth v. Murdock [Mich.] 94 N. W. 177. A

contract of insurance will not be enforced

where the insurer was bound only by rati

fication after loss, or where more than the

value of the property has been recovered

from other insurers. Ins. Co. of North Amer

ica v. Schall, 96 Md. 225. Where a contract

for sale of an undivided interest in land to

be surveyed by vendec at his own expense

cannot be performed until the extent of the.

tract of land is ascertained by a survey,

which could not be done without great hard

ship to the vendee, it will not be enforced.

Williamson v. Dils, 24 Ky. L. R. 1792, 72 S.

W. 292. A contract to convey the interest

of a grandchild in her ancestor's estate, on

sufficient consideration will be enforced

where not procured by undue influence, and

it has been partially performed by payment.

Boles v. Caudle, 133 N. C. 528. Though the

vendor obtained his wife's signature to the

contract by duress, the purchaser may have

specific performance if he was not a party

to the duress. Johnson v. Weber [Neb.] 97

N. W. 585. Contract to convey land as soon

as a good abstract of title could be compiled,

the price to be paid being an immediate de

livery of certain chattels. There was no

provision in the contract for a. return of the

chattels if title could not be made. Good

wine v. Kelley [Ind. App.] 70 N. . 832. In

adequaoy of price, and the contract the re

sult of fraud, mistake, or surprise. Morris

v. Clark [N. H.] 57 Atl. 834.

70. A misrepresentation as to the law by

one in fiduciary relations will prevent relief.

Schneider v. Schneider [Iowa] 98 N. W. 159.

To convey lands supposed to contain kaolin;

it cannot be said the consideration was ex

cessive. Maryland Clay Co. v. Simpers, Iii

Md. 1.

71. Hamilton v. Ryam 103 Ill. App. 212.

Specific performance will not be decreed un~

less the right to insist thereon be mutual.

Ormsby v. Graham [Iowa] 98 N. W. 724.

Agreement to convey right of way whenever

the other party should demand it and ten

der the price. not mutual. Bauer v. Lu

maghi Coal Co. [111.] 70 N. E. 634. A writ

ten agreement to convey a grain elevator

with fixtures and property used therewith

at option of the vendce. certain as to time

and place, and on suiiiuient consideration,

will be enforced. Tidhnli v. Challburg

[Neb.] 93 N. W. 679. In a contract to ex

change lands at the time the contract was

executed one of the parties did not have title

to some of the lands he agreed to convey.

though he subsequently acquired title. Spe

cific performance denied. Gage v. Cum

mings [111.] 70 N. E. 679. Performance will

not be decreed where performance by com

plainant is optional and he does not offer it.

Federal Oil Co. v. Western Oil Co. [0. C. A.]

121 Fed. 674. A written contract to sell

realty. on suflicient consideration, signed by

the owner and accepted by the purchaser is

mutual. Burk v. Mead, 159 Ind. 252, 64 N.

E. 880. That a vendor was not able to con

vey at the time a contract for conveyance

was made will'not amount to a. want of mu~

tuality preventing enforcement, where the

fact was known to both parties, the contract

was made in good faith and has not been

rescinded by the purchaser for that cause.

and the vendor is able to convey under the

decree of the court. Blanton v. Ky. D. & W.

Co.. 120 Fed. 318. Where both parties, at

time of making a contract, refused to be

come bound, there was no mutuality of chil

gation. Tryce v. Dittus. 199 111. 189, 65 N.

E. 220. A daughter- surrendered to and

adopted by her grandfather in consideration

of an oral agreement with her father that

she should have a fourth of the grandfa

ther's estate, could not sue for specific per

formance after his death where he willed

all his property to his wife; the contract is

not mutual in obligation or remedy and

could have been repudiated at any time by

father and child leaving the grandfather no

remedy. Mahaney v. Carr, 175 N. Y, 454, 67

N. E. 903. A contract for conveyance of

land on delivery of a certain quantity of

marketable wheat or its equivalent in mon

ey, determining the market value of the

wheat at delivery, and binding the vendee

to make delivery or payment, is mutual as

to both obligations and remedy. Pederson

v. Dibble [N. D.] 28 N. W. 411. An agree

ment between husband and wife, living

apart because of her ground of divorce, to

live together on his conveyance of property

to her, is not lacking in mutuality in that

he has no remedy to compel her to live with

him, where before conveyance they have re

sumed marital relations. Moayon v. Moa

yon, 24 Ky. L. R. 1641. 72 B. W. 83. That

time of performance is optional with the

grantee in a contract to convey land will

not make it lacking in mutuality if it is

otherwise sufficient. Burnell v. Bradbury.

67 Kan. 762, 74 Pac. 279. A provision in a

contract to reconvey to the vendor for a cer

tain sum when the vendee wishes to sell is

not void for want of mutuality. Peterson

v, Chase, 115 Wis, 239, 91 N. W. 687. A con

tract reciting that the vendors "have sold"

the premises to the vendee, and that the ven

dee "agrees to pay" the purchase money.

accepted by the vendee, is binding on both

parties and will be enforced for the vendee

though signed only by the vendors. Forth

man v. Deters, 206 Ill. 159, 69 N. E. 97.

Contract for right of way for ditch as a mu

tual agreement of which time is not the os

sence and enforceable. Roberts v. White River

Water Power Co., 30 Wash. 430, 70 Pac. Hill.

An oral contract to sell lnnd partially per

formed is mutual. both parties being recip

rocally bound. Cobban v. Hecklen. 27 Mont.

245. 70 Pac. 805. Where a purchaser or
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suificient consideration," though the consideration need not have an ascertainable"

value. The contract must be complete."

The legal effect," and the obligatory character of the contract must not be

doubtful."

realty consisting of community property of

husband and wife, under oral contract with

the husband, enters possession and pays the

price, the purchaser will be entitled to spe

cific performance since the assent of both

husband and wife is presumed. O‘Connor v.

Jackson, 33 “’ash. 219, 74 Fee. 372. Mere

want of mutuality of remedy will not pre

vent enforcement where the contract is oth

erwise fair and complete. Lamprey v. St.

Paul & C. R. Co., 89 Minn. 187, 94 N, W. 556.

Want of mutuality is no defense even in an

action for specific performance, where the

party not bound thereby has performed all

the conditions of the contract and brought

himself clearly within its terms. Defendant

agreed to buy in plaintiff‘s mortgaged prop

erty at the sale, plaintiff to have the priv

ilege of paying the debt to defendant and

regaining the property, the rents and profits

to apply on the debt. Plaintiff having per

formed fully was entitled to an accounting

and redeeding of property. Dickson v.

Stewart [Neb.] 88 N. W. 1085.

72. To purchase land. Hamilton v. Ham

ilton [Ind.] 70 N. E. 685. Contract being

construed according to its practical con

struction by the parties. held to be an ex

ecutory contract of sale and not a. mere op

tion. Murray v. Nickerson [Minn.] 95 N. W.

898.

18. Hamilton v. Ryan, 10! ill. App, 212.

Consideration to support promise to devise

property to a brother. Spencer v. Spencer

[R 1.] 55 Atl. 637. A promise to paya cer

tain sum is a sufiicient consideration. Rod

man v. Robinson [N. C.] 47 S, E. 19. Mere

inadequacy of consideration is not sufficient

reason for refusing specific performance.

Contract by which a wife was to receive

certain mill property and in return was to

deed certain other property to another

(Hamilton v. Hamilton [Ind.] 70 N. E. 635),

to support agreement for payment of credit

ors as between them and partners and the

wife of one partner, to enable the creditors

to compel performance (Mechanics' Nat.

Bank v. Roughead, 76 App. Div. [N. Y.] 584).

Stock consideration for services to be ren

dered to support specific performance. Has

en v. Colossal Cavern Co., 25 Ky. L. R. 502,

T6 8. W. 116. Contract to convey by widow

and executrix. McCarty v. May [Tex. Civ.

App.] 74 S. W. 804. Contract (0 give right

of way for construction of railroad between

certain points, as to consideration. Curry

v. Ky. W. R. Co., 25 Ky. L. R. 1372. 78 S.

W. 435. Assignment of mining leases. Fin

len v. Heinze, 28 Mont. 548, 73 Pac, 123.

Credit on indebtedness of the vendor is suffi

cient consideration. Fowler v. Fowler, 204

Ill. 82, 68 N. E. 414. If no consideration

appears in a written contract and cannot be

supplied as between the parties, the con

tract is mere offer and unenforceable. Tid

hall v. Challburg [Neb.] 93 N. W. 679. Bufil

r‘ient consideration exists in a contract for

reconveyance of land when the vendee

wishes to sell, in the original conveyance.

Peterson v. Chase. 115 Wis. 239, 91 N. W.

087. Sufficiency of contract between hus

The terms" and subject-matter must be certain," and the proof of

band and wife living apart on account of her

ground of divorce to live together in con

sideration of his conveyance of property to

her, as to consideration. so that it is en

forceable. Moayon v. Moayon. 24 Ky. L. R.

1641, 72 S. W. 33.

74. A contract for delivery of stock in

hands of third persons on compliance with

certain provisions will be enforced when

they are fulfilled, though the stock has no

nscertainable value but carries a controlling

voice in management of the corporation.

Rumsey v. N. Y. & P. R. Co., 203 Pa. 579.

A contract by a corporation to deliver a cer

tain amount of its capital stock in payment

for work which gave such stock its value

will be enforced in equity where the en

tire amount of stock is small and presuma

bly without market value, even though after

the bill was filed the stock was sold by de

fendant to others. Altoona E. E. & Supply

v. Kittanning & F. C. St. R. Co., 126 Fed.

75. Seitman v. Beitman, 204 Ill. 604, 68 N.

E. 461. Contract to devise property. Cov

eney v. Conlin. 20 App. D. C. 303. Suffi

ciency of contract to convey lands contain

ing kaolin. Md. Clay Co. v. Simpers. 96

Md. 1. A mere agreement to enter a. con

tract for sale of realty is unenforceable.

Geer v. Clark. 83 App. Div. [N. Y.] 292.

Sufficiency of offer and acceptance of a con

tract to give a right of way through land

to a railroad company constructing a line

between certain points. Curry v. Ky. W. R.

Co., 25 Ky. L. R. 1372, 78 S. W. 435. An

agreement on sufficient consideration, to de

vise or bequeath property, is enforceable;

it need not be in express terms to make a

will, a promise to give the property being

sufficient. Teske v. Dittberner [Neb.] 98 N.

W. 67. It is immaterial that a contract to

convey realty is in two parts signed by de

fendant at different times where both re

lated to the same transaction and are neces

sary to complete the contract. Maris v.

Masters, 81 Ind. App. 285, 67 N. E. 699. A

contract for conveyance of property subject

to certain conditions cannot be enforced.

where defendant never ratified the promise

as to conditions, and has repudiated the

conditions by proceeding contrary to their

terms. Medical College Laboratory v. N. Y.

University, 76 App. Div. [N. Y.] 48. Sum—

ciency of agreement by insolvent firm for

organization of a. corporation and manage

ment of business so as to pay creditors. un

der which conveyances were made by the

partners and the wife of one of them, to

enable the creditors to sue for performance.

Mechanics' Nat. Bank v. Jones, 76 App. Div.

[N. Y.] 534. .

10. If there is doubt as to the legal ef

fect of a poorly-drawn instrument, perform

ance will not be decreed. Zane v. Weintz

[N. J. Eq.] 55 Atl. 641.

71. Alleged parol agreement to convey

not shown by certain testimony. Wolfinger

v. McFarland [N. J. Eq.) 54 Atl. 862. An

agreement not under seal. not requiring

plaintiff either to accept a. deed or pay con
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it must be clear and specific” to show contract, and that alteration by agent was

sideration, and not reciting consideration is

unenforceable. Geer v. Clark, 83 App. Div.

[N. Y.] 292. Where a vendcs purchased

lots, the contract referring to a map which

showed a street adjacent, he will not be

compelled to perform, where it appears that

a strip in the street had not been dedicated

to that use and the owner refused to dedi

cats and the borough authorities refused to

open the street. Cleveland v. Bergen B. &

1. C0. [N. J. Eq.] 65 Ati. 117. An agreement

for sale of a fixed amount of pulp wood from

land during several years, binding defendant

not. to sell the land so as to prevent per

formance. and giving the purchaser an

equitable interest in the wood for advances,

will be enforced at suit of the latter. St.

Regis Paper Co. v. Santa. Clara Lumber Co.,

173 N. Y. 149, 65 N. E. 967.

78. Abbott v. Kline, 33 Wash. 686. 74 Pac.

1014. A court ot‘ equity may refuse to de

cree specific performance of a contract when

there is a mutual mistake as to a material

fact. Defendant agreed to purchase realty

relying upon a newspaper advertisement

which gave wrong dimensions. He was not

compelled to perform. McIntyre v. Harring

ton, 43 Misc. [N. Y.] 94. Terms indefinite

and uncertain. Contract for the purchase

of stock in a corporation. Patterson v.

ii‘armington St. R. Co. [Conn.] 57 Atl. 853.

Description of land where a right of way

was to be laid held too indefinite. Bauer v.

Lumaghl Coal Co. [Ill.] 70 N. E. 684. Con

tract to convey land described by mstes and

bounds hold sufficiently definite. Rodman v.

Robinson [N. C.] 49 S. E. 19. Evidence

held insufficient to establish a contract be

tween master and servant for the assign

ment of a right to obtain a patent. Pressed

Steel Car Co. v. Hansen, 128 Fed. 444. An

obligation on the part of an employs to

assign to his employer patents for inven

tions made in the course of his employment

does not arise from the relation of em

ployer and employee. Id. Contract to will

property to a niece. McKee v. Higbes [Mo.]

79 S. W. 407. To attend a sale and bid in

property. The purchaser took title in his

own name and refused to convey. Not

shown who was to furnish the money or

in whose name the title was to be taken

(Largey v. Loggat [Mont.] 75 Pac. 950), or

the proof thereof. To assign a right to ob

tain a patent. Pressed Steel Car Co, v.

Hansen, 128 Fed. 444. A contract for ex

change of lands indefinite as to assumption

of incumbranccs will not be enforced. Trycs

v. Dittus, 199 Ill. 189, 65 N. E. 220. A

contract to form a company for manufac

ture of patents to be paid for in stock will

not be enforced as indefinite. where no

company is organized and it cannot be de

termined how much stock will he required.

Brown v. Swarthout [Mlch.] 96 N. W. 951.

A contract to devise property in return for

care of defendant during life is too in

definite. where the manncr of care intended

is not shown. Braun v. Ochs. 77 App. Div.

[N. Y.] 20. Contract for sale of lands as

too vague, indefinite. and uncertain to be

enforced in equity. Ensminger v. Peterson.

68 W. Va. 324. Sufficiency of contract to

glvc right of way for construction of rail

road between certain points. as to certainty,

of parties and description of land. Curry v.

Ky. W. R. Co.. 25 Ky. L. R. 1372, 78 S. W.

435. Contract must be clear and specific in

terms. Burke v. Mead, 159 Ind. 252, 64 N.

E. 880; Plunkett v. Bryant [Va.] 45 S. E. 742.

A contract to give another a tract of land

when the owner is done with it is too in

definite. Venabls v. Stamper [Va.] 45 S. E.

738. A contract whereby one party agreed

to dig a well for the other who was to

pay for water in land at a. certain price, or

in cash at his option, is too indefinite for en

forcement [Civ. Code, i 3390]. Meyer v.

Qulggle, 140 Cal. 495. 74 Pac. 40. A con~

tract to convey a certain amount of land "of

the west end" of the land, without specify

ing whether from land the grantor then

owned or from land he intended to acquire.

is too indefinite for enforcement. Knight v.

Alexander, 42 Or, 521, 71 Pac. 657.

70. Seitman v. Seitman, 204 Ill. 504, 68

N. E. 461. Contract containing patent am

biguity of description cannot be enforced.

Cammack v. Prather [Tex. Civ. App.] 74 S.

W. 354. Sufficiency of contract as to de

scription of land. Maris v. Masters, 81 Ind.

App. 236. 67 N. E. 699; Glos v. Wilson, 198

Ill. 44, 64 N. E. 734; Agnew v. Southern Ave.

Land Co.. 204 Pa. 192; Johnston v. Long

Island luv. & Imp. Co., 85 App. Div. [N. Y.]

60. Oral agreement to convey lands re

maining after the shares of heirs had been

taken from an estate. McCarty v, May [Tex.

Civ. App.] 74 S. W. 804. The land con

stituting the subject-matter of a contract

must be clearly identified. Higglnbotham v.

Conper. 116 Ga. 741. Agreement in writing

for sale of lands as so uncertain and incon

clusive as to mortgages, times of payment.

priority of liens. and other essential inci

dents, as to be incapable of specific per

formance. Moore v. Galupo [N. J, Eq.] 55

Atl. 628. Performance may be had where

description of the property may be ren

dered certain by reference to the probate

records. Fowler v. Fowler, 204 Ill. 92, 6*

N. E. 414. A contract to convey lands will

not be enforced where the exact tract in

tended cannot bs identified. Description as

“four lots 26 feet by 160 feet deep in either

section 8 or 9," referring to a tract irregular

in shape. Rampks v, Bushisr. 203 Ill. 384.

67 N. E. 796. A contract to sell one acre

out of a. tract is definite after the purchaser

has selected and gone into possession. Coh

ban v. Hecklen, 27 Mont. 245. 70 Pac. 805.

The land must be sufficiently described in

specific performance so that the evidence

can be directed to it in identification (Acts

1891, c. 465). "Your lot," given in corre

spondence alleged and provad. held too in

definite a description. Farthing v. Rochelle,

131 N. C. 663.

80. The proof of the contract and its

terms must be clear and convincing (Con

tract to will property). McKee v. ngbt-e

[Mo.] 79 S. W. 407. The terms of the con

tract must be alleged and proved as stated.

Patterson v. Fnrmlngton St. R. Co. [Conn.]

57 Atl. 853. Sufficiency of evidence to sus

tain enforcement. l’edersnn v. Dibble [N. D.]

98 N. W. 411; Holt v. McWillinms, 21 Pa.

Super. Ct. 137; Sloan v. Ross [Va.] 49 S. E.

.129.

Sufficiency of evidence in suit by heirs nt
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unauthorized, so that the original contract remained enforceable,al especially if it in

oral." Invalidity of the contract may be waived.”

prevent enforcement as to the valid portion where separable.“

Partial invalidity will not

Part performance

may take a contract out of the statute of frauds and vitalize it from the begin

ning,“ if sufficient.“

law of son to enforce promise of his mother

to convey lands to him. Hadden v. Thomp

son. 11S Ga. 207.

81. Cable v. Jones [Mo.] 78 8. W. 780. To

establish a contract by decedent to give part

of his estate to an alleged adopted child.

Hamlin v. Stevens, 177 N. Y. 39. 69 N. E. 118.

To show agreement to convey realty in con

sideration of services to deceased in specific

performance against administrator and heirs.

Winfield v. Bowen [N. .1. Eq.] 56 Atl. 725.

To support a finding that defendant‘s gran—

tor made an oral contract to convey. Graf

ton Dolomite Stone Co. v. St. Louis. C. &

St. P. R. Co.. 199 Ill. 458, 66 N. E. 424.

Contracts entered into with persons to be

enforced after their death will not be en

forced unless equitable and clearly proven.

Hamlin v. Stevens, 17'! N. Y. 39. 69 N. E.

118. A contract by a deceased husband to

will all his property to his wife is not on

forceable against his estate on evidence con

sisting merely of his declarations, as to

which the testimony is improbable and con

tradictory. Conlon v. Mission of Immaculate

Virgin, 39 Misc. [N. Y.] 215. Though a

suit is not strictly for specific performance

of a contract but to enforce an express trust

based on an oral contract. proof must be

clear and failure to connect one of the

parties with the contract is fatal. Kelly v.

Short [Tex. Civ. App.] 75 S. W. 877. Where

a. verbal contract for lease of realty is

claimed to be for a period of' five years and

is partly performed by the lessee, but the

proof is hopelessly conflicting as to duration

of the lease and the rent to be paid, specific

performance will not be granted in disregard

of the statute of frauds. Henley v. Cottrell

Real Estate, I. 8: L. Co. [Va_] 43 B. E.

191. Sufficiency of evidence as to oral con

tract to warrant enforcement. Westbrook

v. Hayes, 137 Ala. 572. Oral contract to de~

vise property. Coveney v. Coniln, 20 App. D.

C. 303. Proof as to the nature and character

of a parol contract to devise lands must be

clear. Braun v. Ochs, 77 App. Div. [N. Y.]

20. Of an oral contract for adoption of

plaintiff and devise of property to her.

Kinney v. Murray, 170 Mo. 674. 71 S. W. 197

&. Verbal agreement to devise property

must be proven with great clearness. Cov

eney v. Conlin, 20 App. D. C. 303. A parol

contract must be established by convincing

evidence. Seitman v. Seitman, 204 Ill. 504.

68 N. E. 461. Enforcement of alleged parol

gift denied where evidence was conflicting.

Stone v. Hill, 52 W. Va. 63. Contract by

uncle to convey to nephew for services ren

dered shown only by possession of the

nephew, and a proven statement of the uncle

to third persons that he intended to convey

to the nephew. In re Shaffer's Estate. 205

Pa. 145. Where there is evidence that the

contracts for deeds are forgeries and that

no memorandum of the agreement was made,

parol evidence thereof being insufficient, in

specific performance after the death of the

vendor, judgment for the defendant heirs is

Full performance of a unilateral contract by the party not

proper. Turner v. Trosper, 24 Ky. L. R. 811;.

69 S. W. 1089.

83. Where purchasers insist on perform

once after learning the truth about matters

falsely represented by the vendor, they

waive the right to rescind for that cause.

Hawes v. Swanzey [Iowa] 98 N. W. 586.

84. Potter v. Potter. 43 Or, 149, 72 Pac.

702. A contract to convey, including home

stead lands as to which it is void, may be .

unforced as to other lands as to which it is

garlid. Teske v. Dlttberner [Neb.] 98 N. W.

85. Cobban v. Hecklin, 27 Mont. 245, 70

Pac. 805; Spencer v. Spencer [R. 1.] 55 Atl.

637. Parol agreement to convey. Shipman

v. Shipman [N. J. Eq.] 56 Atl. 694. Payment

of part of the price of land. Md. Clay Co.

v. Simpers, 96 Md. 1. An oral contract cer

tain in terms will be enforced after part

performance, or where it calls for services.

the value of which cannot be estimated.

Stellmacher v. Bruder, 89 Minn. 507, 95 N.

W. 324. Under a parol contract to pur

chase land. the vendee went into possession,

paid part of the purchase money and made

valuable improvements. His possession had

been actual and exclusive and not as tenant.

Held, he was entitled to specific perform

ance. Ratlif! v. Sommers [W. Va.] 46 S. E.

712. One who procures another to purchasm

-property for him and goes into possession

and makes valuable improvements is en

titled to specific performance. Defendant's

testator had purchased the property for the

plaintiff and had the deed made out in the

name of his agent. Piatt v. Self, 207 Pa. 614.

There being part performance sufficient to

take the case without the operation of the

statute of frauds. Paid small part of the

purchase money. made some permanent im

provements. furnished the building and built

up a. considerable patronage. Id. Evidence

held to show a binding contract for sale of

land, which plaintiff had so far performed

that specific performance was properly do

creed against defendant. Gough v. Loomis

[Iowa] 99 N. W. 295.

86. Sufficient part performance to take

contract out of the statute of frauds (Comp.

St. 1887, Gen. Laws, div. 5, I 219) and en

able speciflc performance. Cobban v. Heck

len. 27 Mont. 246, 70 Pac. 805. The acts

proved in part performance of the contract

must refer to. result from. or be made in.

pursuance of the agreement, and must be of

such a nature as to constitute evidence of the

agreement. Plunkett v. Bryant [Va.l 45 S.

E. 742; Seitman v. Seitman, 204 I11. 504, 68

N. E. 461. Mere payment of part of the

consideration on a verbal sale of realty is

insufficient. Shipman v. Shipman [N. J. Eq.]

56 Atl. 694. An oral agreement to soil lands

will be enforced where the vendee is put in

possession and has made valuable improva

ments. Peery v. Elliott [Va.] 44 S. E. 919:

Hadden v. Thompson. 118 Ga. 207. Where a

contract for lease of oil lands contemplated

performance at once, more payments without
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bound will warrant relief to him." The parties must be able to perform,“ though

operation on the lands were not such part

performance as would warrant specific per

formance. Federal Oil CO. v. “'estern Oil

Co. [C. C. A.] 121 Fed. 674. A contract for

sale of merchandise for a lump sum paid will

be enforced where it has been partly de

livered and the remainder cannot be obtain

ed by replevin or the value Justly estimated.

Raymond Syndicate v. Brown, 124 Fed. 80. A

parol contract to devise realty in return for

services during life will_not be enforced

unless so far executed by the prospective

devisee that a. refusal would work fraud

upon him. Braun v. Uchs, 77 App. Div. [N.

Y.] 20. Services rendered by a wife as con

sideration for an agreement of her husband

to give her all his property, insufficient un

der the statute of frauds, do not amount to

part performance. Conlon v. Mission of Im

maculate Virgin, 39 Misc. [N. Y.] 215. Con

tinued possession of trust land by a. lessee

after the lease, which covenants for re

newal and payment of rent for the term of

renewal are not part performance calling for

specific performance of a. covenant of re

newal in a. lease purporting to have been

t-xecutcd under the prior renewal clause. but

invalid under the statute of frauds. Espe

cially where the beneficiary was ignorant

of the invalidity; only one of the trustees

had signed the renewal lease. Baltimore &

0. R. Co. v. Winslow. 18 App. D. C. 438;

Winslow v. Baltimore & 0. R. Co., 188 U.

046. 47 Law. Ed. 685. Where a. father

uives land to his son and he enters posses

sion and makes valuable improvements

while the father holds under a bond for

title, the son may compel conveyance by the

father after the latter has obtained title

and ousted the son under conveyances to

third persons. Hadawny v. Bmedley [6a.]

46 S. E. 96. The contract must be so far

executed that refusal of enforcement would

work fraud on the party suing and that

vompensatlon cannot be made in damages.

Plunkctt v. Bryant [Va.] 45 B. E. 742. The

act of a husband in improving land of' his

wife while living thereon with money be

longing to his ward is not part performance

of a parol contract of the wife to compensate

by will or otherwise. Id.

87. Rank v. Garvey [Neb.] 92 N. W. 1025.

A contract for personal services will not

generally be enforced. whore performance

rests in the will of the performing party.

but performance of the services will sutllce

for the remedy. Teske v. Dittberner [Neb.]

“8 N. W. 57. Want of mutuality in a con

tract is not a defense where the party seek

ing relief has fully performed. Burnell v.

Bradbury, 67 Ken. 782, 74 Pac. 279.

8. Equity has no jurisdiction where a.

complainant knows that specific perform

ance is impossible. A party having a con

tract for the purchase of land, knew his

vendor had conveyed to an innocent pur

chaser. He asked to have his damages as

sensed in a. bill for specific performance.

Kerlin v. Knipp. 207 Pa. 649. Where one

makes a contract for the sale of land which

he has no power to convey, the other party

may enforce it without tendering payments

required by the contract. Vendor agreed

to convey all his “right, title and interest,"

but being only oo-tenant con not convey

the entire property, which Vondee supposed

he would get. Vendee so electing, the court

assessed damages and gave a money Judg

ment. Conner v. Baxter [Iowa] 99 N. W.

726. Where an agreement to pave a street

is made with a street railway company

which has no power to control or improve

it without the city's consent, 9. bill for

specific performance by parties knowing

these facts cannot be retained for the as

sessment of damages. Farson v. ngg, 205

Ill. 826, 68 N. E. 755. Parties to a contract

who accept it with knowledge that it can

not be enforced without the consent of a

third party and that its validity depends

upon the action of s. third party are not

entitled to specific performance thereof.

Contract between street railway company

and abutting property owners on a street

to pave the street, the consent of the city

to be obtained. Id. Specific performance of

a contract to convey land. by one who had

no title, will not be decreed. Southworth

v. Brownlow [Miss.] 36 So. 522. The ven

dee, in a contract where the vendor is not

vested with the title he agrees to convey,

may recover his damages, if any, in an

action at law. but cannot have specific per

formance. Vendors were heads of families

with homestead rights and wives did not

join in the contract. Ormsby v. Graham

[Iowa] 98 N. W. 724. But if the vendee

waives the defect in vendor's title, vendor

having some interest in the land, partial

performance, with assessment of damages

or abatement from the contract price, may

he decreed. Id. This right to waive the

defect in vendor's title and obtain partial

performance is held to exist only where

vendor has some apparent right or interest

in the property. or where vendee enters

into the contract without knowledge of the

defect in vendor‘s title. Id. Specific per

formance may be decreed where the vendor

afterward becomes the owner of the prop

erty. Coleridge Creamery Co. v. Jenkins

[Neb.] 92 N. W. 123. A contract by a hus

band f‘or sale of the wife's lands is unen

forceable without a showing of authority

to sell. Saunders v. King, 119 Iowa. 291,

93 N. W. 272. If the vendor's title or power

to convey is doubtful or debatable. the

vendee will not be compelled to perform.

Zane v. Weintz [N. J. Eq.] 55 At]. 641. An

agreement for organization of a corpora

tion will not be enforced in equity when

several proposed lncorporators are insol

vent. Hernreich v. Lidberg. 105 Ill, App.

495. Specific performance cannot be had of

a contract to soil lands where the vendor

afterward sold to another under a prior

contract, no fraud or notice to the third

person appearing. Flackhnmer v. llimes, 24

R. I. 306. Specific performance of an option

contract cannot be had where the complaint

shows that it was subject to pending litiga

tion over plaintiff's right to convey which

is yet undetermined. David v. Balmst, 90

App. Div. [N. Y.] 529. Title as unmarket

able and knowledge thereof by vendee as

preventing enforcement. but not prevent

ing allowance of damages to him. Snow

v. Monk. 81 App. Div. [N. Y.] 208. Where

the vendor‘s title depends on dcterminn

tion of a legal question unsettled by pre~

vious decisions or as to which opinions dif

fer, there is a doubt that the vendor can
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full performance is not always necessary." That the court must supervise per

formance will not prevent enforcement,” unless such supervision must be pro

tracted.“

§ 4. Performance by complainant—Complainant must have performed his

part of the contract" or tendered such performance to the other party where preced

ent acts of the latter are necessary to performance,” unless the acts of both are

convey a title good against litigation: if

the doubt arises in construing some poorly

expressed instrument. its legal effect will

not be determined. Richards v. Knight. 64

N. J. Eq. 196. A contract to transfer owner

ship of an invention will not be enforced

by compelling defendant to assign an ap

plication for a patent where complainant

testifies that the invention is his own. since

defendant then has nothing to convey.

llildreth v, Thibodeau, 11'! Fed. 146. Where

the proposed vendors had neither title to

the subject-matter nor power to sell it.

specific performance cannot be decreed,

though both parties believed the vendors

could convey. Du Bois v. Bormann [N. J.

Eq.] 55 Atl. 634. Where the title to prop

erty is defective and not marketable, a con

veyance should not be directed where it

was impracticable to determine the abate—

ment in price for the defect, and the pur

chaser should be relieved from the contract.

Felix v. Devlin. 90 App. Div. [N. Y.] 103.

Where one agreeing to convey two plats to

another afterward stated that he had sold

one to a third person. and the first vendee

paid the full price and received conveyance

of the other lot. then purchased his interest

from the third person. the original vendor

was estopped in specific performance to deny

ownership of such plat and was bound to

vonvey. Guthrie v. Martin. 76 App. Div. [N.

Y.] 385. Where the vendor defendant own

ed an undivided half of the land and could

not convey for his co-tenant. performance

will not be decreed. but damages will be giv

en for the breach. Murray v. Nickerson

[Minn.] 95 N. IV. 898. That. after executing

a contract for sale of realty. the vendor

lost title to part of it. will not justify the

court in varying the decree from the con

tract so as to include only the land still

owned by him. Johnston v. Long Island

Inv. & Imp. Co.. 85 App. Div. [N. Y.] 60.

Where performance of a contract depends

on the issue of a suit to be prosecuted for

recovery of part of the land in possession

of a third person and appraisal of any part

of the land to which good title could not be

given. enforcement will not be decreed

pending the suit nor will an appraisal and

deduction be decreed. Wold v. Newgard

llowa] 98 N. W. 640. A contract to sell land

made on the express condition that it should

be void if the vendor did not acquire title

from another before a certain date cannot

be enforced. where at that time the vendee

found the title defective and refused to

accept it and the vendor refused to extend

the time to perfect it. since time was of

the essence of the contract. Baldwin v.

McGrath. 90 ADD. Div. [N. Y.] 199. Where

the vendor's tltie depends on a junior grant

with adverse possession. the latter not being

shown. a contract of sale will not be specif

lcaily enforced. McAllister v. Harmon [Va.]

42 B. E. 920. That one who made a con

tract to devise property to another left a

will giving all the property to his widow

will not prevent enforcement of the con

tract. Jordan v. Abney [Tex.] 78 8. W. 486.

89. Where one contracting to sell land

cannot give a perfect title. the purchaser

may compel conveyance of the interest held

and abatement of the price in proportion.

Tobin v. Larkin. 183 Mass. 389, 67 N. E. 340.

90. A contract which needs supervision

of the court in specific performance will be

enforced where the court may so act and

there is nothing difiicult of performance

necessary. Blair v. St. Louis. K. & N. W.

R. Co.. 92 Mo. App. 538.

01. Specific performance will not be de

creed where it involves a continuous and

long series of acts requiring special knowl

edge and skill. Digging irrigation ditch ac

cording to certain plans and specifications.

Moore v. Tuohy, 142 Cal. 348. 76 Pac. 896.

Equity will not enforce a contract requir

ing a succession of acts which cannot be

completed in one transaction and necessitat

ing protracted supervision. Hernrcich v.

leberg. 105 IlL ADD. 495.

92. Costello v. Friedman [Ariz.] 71 Fee.

985: Milmoe v. Murphy [N. J. Err. & App.]

56 Atl. 292. In furnishing an abstract show

ing a good title. Meshew v. Southworth

[Mich.] 94 N. W. 1047. Where neither party

has complied with the terms of a contract.

it will not be enforced. Smith v. Krall

[Idaho] 75 Fee. 263. Where time is not

of the essence of the contract, defendant

cannot refuse to perform because all pay

ments have not been made. Maris v. Mas

ters. 31 Ind. App. 235. 67 N. E. 699. De

fendant may prove in bar of the action that

certain conditions precedent necessary to

operation of the contract had never been

performed. O'Connor v. Lighthizer [Wash]

75 Pac. 643. A contract to devise property

to a grand-daughter if she would live with

the owner and keep house for him during

life cannot be'enforced where she never

performed her duty under its terms. Acker

son v. Fly. 99 Mo. App. 116. 72 S. W. 706.

Partition made condition precedent to a

sale of land must be secured by plaintiff.

Brooks v. Miller. 118 Ga. 676. A five-year

lease gave lessee the privilege of buying

for a certain price at any time during the

term. Lessor was obliged to pay for the

paving of a street ordered by city. Held.

lessee. asking for specific performance of

his contract of sale, must reimburse lessor

for payments made on paving and assume

the balance due therefor. before relief will

be granted him. King v. Raab [Iowa] 99

N. W. 306.

98. Refusal of a proper offer to convey

and demand for payment by a vendor will

relieve him from performance. Watkins v.

Youll [Neb.] 98 N. W. 1042. A vendee re

fusing to take the title offered by the ven

dor. it being as good as the latter can give,

cannot insist on performance with good

title without tender of consideration. Mil
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intended to be concurrent,“ or the other party, by his acts, has waived the require

ment.” The sufliciency of performance“ or tender of performance" depends on

the particular circumstances of each case. Time is not of the essence of the con

tract," unless made so by the terms thereof” or arises by implication in view of

moe v. Murphy [N. J’. Err. & App.] 56 At].

292. There can be no right to specific per

formance of an agreement to sell at a

specified price per acre until the number

of acres in the tract has been definitely

ascertained and there has been an offer

to pay for the actual acreage at the price

stated. Mathes v. Bell, 121 Iowa, 722. 96

N. W. 1093.

94. A purchaser under a. contract call

ing for certain payments, execution of a

deed. and giving of a. note and mortgage

for the balance, may enforce without ten

dering performance as to the note and mort

gage. Kepler v. Wright. 31 Ind. App. 612,

68 N. E. 618.

05. If the grantor intentionally prevented

the grantee from tendering performance. he

cannot object for absence of a tender. Con

nely v. Haggarty [N. J. Eq.] 56 Atl. 371.

A purchaser of lands. seeking performance.

need not tender it formally where the ven

dors have repudiated the contract from the

beginning. Tobin v. Larkin. 183 Mass. 389.

67 N. E. 340. The vendor of property need

not tender a deed where the purchaser

notifies him he will not perform. Where

a contract to convey both personalty and

realty required the purchaser to divide the

consideration between the two deeds, forms

of which it was to furnish. refusal to com

ply on demand will waive tender of a deed

by the vendor. Blanton v. Ky. D. 8: W. Co..

120 Fed. 318.

90. Tender of balance of purchase price.

Lamprey v. St. Paul & C. R. Co.. 89 Minn.

187, 94 N. W. 555. Sutllciency of evidence

of complainant’s willingness and offer to

perform. Forthman v. Deters, 206 Ill. 159.

69 N. E. 97. Payment by certificate of de

posit and note on a contract requiring cash

is not suflicient performance by plaintiff.

Wilkin v. Voss. 120 Iowa. 500. 94 N. W. 1123.

A cloud upon the title will warrant a party

to a contract to exchange lands in refusing

to receive the property of the other where

the latter was required to furnish an ab

stract showing a good title. Tryce v. Dit

tus. 199 Ill. 189. 65 N. E. 220.

M. Tender of a check in payment by a

vendee is sufficient where made at. a bank

which offers to cash' it. Watkins v. Youll

[Neb.] 96 N. W. 1042. Where two owners

agreed. on happening of a certain event, to

exchange lots. on offer by one to convey,

reserving title to the bed of the street. is

not such a compliance as will warrant en

forcement. Pittsburg. V. d: C. R. Co. v.

Fischer F. & M. Co. [Pa] 57 Atl. 191.

Though tender of a. deed by a vendor seek

ing performance is necessary, tender of an

insufficient deed will not destroy his right

to relief where he intended to comply with

the contract. Blanton v. Ky. D. & W. Co..

120' Fed. 318. Where the vendee plaintiff

tendered payment within the time given by

notice of the vendor of an intention to can

cel the contract, he need not keep the tender

good and bring the money into court. Mur

ray v. Nickerson [Minn.] 95 N. W. 898.

Where a vendor of two plats afterward sold

one to a third person and the purchaser

of both agreed to take one and purchased

the interest of the third person in the other.

he need not tender a. proportionate part of

the price for both. Guthrie v. Martin. 76

ADD. Div. [N. Y.] 885. Where an option

was given for purchase of stock and another

for purchase of realty under agreement

that both should be carried out, the holder

must tender performance of the latter to

have specific performance of the other.

Reynolds v. Hooker [Vt.] 56 Atl. 988. A

tender of remaining purchase money on con

dition that the vendor make a warranty

deed, which it was agreed he should make

after certain payments. is suflicient. Maris

v. Masters, 31 Ind. App. 235. 67 N. E. 699.

That the vendee suing for performance.

knowing the vendor to be married at time

of contract. offered to pay two-thirds the

price on the wife's refusal to sign the deed.

and to deposit the other third subject to her

order when she signed the deed. does not

show that he was ready and willing at all

times to perform. Farthing v. Rochelle. 131

N. C. 663. Where defendant under contract

to buy land plaintiff had acquired by fore

closure proceedings rejected title at the time

set for performance because of defects in

the foreclosure proceedings. and plaintiff of

fered to secure and did secure an order of

court correcting the proceedings and ten

dered a. deed, time not being considered of

the essence of the contract and the condi

tion of the parties having remained the

same. performance will be decreed. Bau

meister v. Demuth. 84 App. Div. [N. Y.] 394.

Where one of the parties to an option to

buy lands died. it was unnecessary for the

other to have a special administrator ap

pointed and tender performance to him

where the tender followed the contract and

the decree was conditional on payment of

the price. Mueller v. Nortmann, 116 Wis.

468. 93 N. W. 538.

98. Vendees of land agreed to pay the

price at certain dates. Payment on those

dates is not essential to specific perform

ance. Vance v. Newman [Arie] 80 S. W.

574. Where the parties to a contract for

exchange of properties could not complete

it as to one party because of clouds on the

title, in specific performance by the other

party time was not of the essence of the

contract as far as plaintiff's rights were

concerned, and on pronf of removal of the

clouds the defendant to whom his (BO-do.

fendsnt was to convey will be compelled to

convey to plaintiff, though time was of the

essence of the contract between the de

fendants. Baldwin v. McGrath, 41 Misc. [N.

Y.] 39.

90. Complainant was required to dig a

ditch for irrigating purposes within a cer

tain time. when defendant was to convey

him certain lund. Defendant prevented com

plainant from digging the ditch. Specific

performance not decreed. Moore v. Tuohy.

142 Cal. 842. 75 Pee. 896.
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the surrounding circumstances! Time may be rendered- of the essence of the con

tract subsequent to the making thereof.‘ Where time is of the essence of the con

tract, it will not be specifically enforced in favor of one who has not performed

his part thereof within the specified period.‘

§ 5. Actions.‘ Junlsdiction.—The court of general equity jurisdiction, not

the probate court, has jurisdiction of enforcement of a contract for sale of a de

ceased partner’s interest.“ In absence of statute, specific performance may be brought

by the vendor in a court having jurisdiction of the property or one with jurisdiction

of defendant only.‘ That the land lies in another state will not prevent jurisdiction

of equity where all defendants are personally served and defend.’ Residence of a

decedent who agreed to devise realty will not affect the right to enforcement where

there was property within the jurisdiction.‘ A suit for conveyance of an alleged in

terest in an invention and other relief, which concerned only the question of a sale

between the parties, could be tried in the state courts.’ Specific performance of a

contract for transfer of ownership in an invention will not be decreed where both par

ties have applications for patent pending and interference proceedings are pending

before the patent office." Enforcement may be had against the resident holder of

the title, who took with knowledge and intent to defraud complainant, though the

vendor was nonresident and had not been personally served.u Where a tcstator

contracted to devise certain lands, the court may construe his will to determine

whether it is an execution of the contract in a suit by a devisee for specific perform

ance.n

Time and place of bringing suit.—-An immediate right to sue arises where de~

fendant after the agreement conveys to another in violation thereof.“ Where a

vendor not only repudiated his contract but placed himself in a position where he

could not perform without aid of court, the purchaser could sue before the time

for performance had arrived.“ The action is properly brought in the county of

the land, though defendant resides elsewhere." An action to enforce a contract

to convey lands without any element of trust is in personam, and must be brought

in the county where defendant resides and not of necessity where the land lies.1°

Defenses.—The vendors cannot urge an objection to performance fully obvi

ated before commencement of the action." The purchaser cannot base his right to

1. A party had an option of 10 days on 8, Epperly v. Ferguson, 118 Iowa, 47, 91

a piece of land. The owner was in need of N. W. 816.

money and did not wish to give so long a 7. Barringer v. Ryder, 119 Iowa, 121, 93

time. Held, equity would not enforce per- N. W. 56.

formance after the 10 days. Woods v. 160- 8. Hall v. Gilman, 77 App, Div. [N. Y.]

Graw [C. C. A.) 127 Fed. 914. A vendor 458.

had taken a trust deed back on land he 9. Merrill v. Miller, 28 Mont. 134, 72 Pac.

sold. He foreclosed and bought in the land 423.

and gave his vendee a 10 day option to re- 10. Hildreth v. Thibodeau, 117 Fed. 146.

purchase. Held, that this was not an ex- 11. Fowler v. Fowler, 204 Ill. 82, 68 N. E.

tension of the time for him to redeem from 414.

foreclosure. Id. _ 12. Price v. Price, 133 N. C. 494.

2. Time for making payments was long 13. Teske v. Dittberner [Neb.] 98 N. W.

overdue. Vendor told the vendee if he did 57.

not pay by a certain date he would sell the 14. Payne v. Melton [S. C.] 45 S. E. 154.

land to another. Boldt v. Early [Ind. Appl 15. Code 1897, § 3491. Donaldson v.

70 N. E. 271. Smith [Iowa] 98 N. W. 138; Bradford v.

8. Where a written contract recited that Smith [Iowa] 98 N, W. 877. An action for

it was to be void after a certain date, and enforcement of an agreement to devise land

plaintiff accepted its terms in writing but is properly brought in the county where part

did nothing else, he was not entitled to Of the land is situated, though affecting per

specific performance. Blanchard v. Archer. sonalty in that county and it does not ap

31 N_ y_ Supp, 665, pear that any of the parties reside there

L General equity procedure, see Equity, [Code Civ. Proc. 5; 982, 984]. Hall v. Gil

1 Curr. Law, p. 1048; pleading under codes, man, 77 App. Div. [N. Y.] 464. -

see Pleading, 2 Curr. Law, p. 1178. 16. Close v. Wheaton, 65 Kan. 830, 70 Pac.

5. The Common Pleas. Ralston v. Ihm- 891,

Ben, 204 Pa. 588. | 17. Rank v. Garvey [Neb.] 92 N. W. 1025.
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rescind on other grounds than those assigned in his notice of rescimion to the ven

dor." One refusing to accept title after written agreement to buy must point out a

substantial threatening danger not a remote possibility.“ That it may subsequent

ly be sold to an undesirable person is no defense against specific performance of an

agreement for sale of an undivided interest in realty.”o A subsequent agreement

between the parties, ineffective because of failure to comply with its conditions, is

no defense.“ A warehouseman cannot defend in specific performance of a con

tract to convey a warehouse on the ground that the premises are liable for taxes

on whiskey owned by others, since he has a lien on the liquor for the tax on

payment thereof.22 Objection that an assignee of the vendee gave no notice of

his rights must be made when he tenders purchase money and requests a deed.“

Where an agreement exists between parties to a contract for conveyance of realty

that the purchaser shall retain money to meet possible liens on the property, he

cannot defend on the ground that payment is not required at delivery of the

deed.“ Where the interpretation of a contract for sale of land as made by the

parties renders it consistent, defendant in specific performance cannot urge that

it contains inconsistent provisions." Unauthorized renting of the land by the

vendor’s agent is no defense in favor of the vendee." Defendant may be estop

ped, by his own acts, from asserting defenses to the right of enforcement.”

Parties and pleading.—Specific performance will not be decreed unless all per

sons to be aflected by the decree are made parties to the suit." The vendor

should be made a party, though he has conveyed to another having notice of com

plainant’s rights,” and in a suit by a lessee, the original lessee and a third party to

whom the premises were fraudulently leased were properly joined as co-defend

ants.“o

Where a vendor had no title at the time

be contracted to convey but acquired title

afterwards, he cannot, in a suit for specific

performance by the vendee, set up in de

fense that he had not a sufficient title.

Harriman v, Tyndale, 184 Mass. 634, 69 N.

E. 853.

18. Hawes v. Swanzey [Iowa] 98 N. W.

586.

19. Grasser v. Blank, 110 La. 493.

20. Mnnyon v, Moayon, 24 Ky. L. R. l_641,

72 S. \V. 33, 60 L R. A. 415.

21. McDavid v. Button. 205 Ill. 644. 68 N.

E. 1064,

22. Bianton v. Ky. D. & W. Co., 120 Fed.

318.

28s Pa. Min. Co. v. Thomas. 204 Pa. 325.

34. Blanton v. Ky. D. & W. Co.. 120 Fed.

318.

IS. Rank v. Garvey [Neb.] 92 N. W. 1026.

M. Hawes v. Swsnzey [lows] 98 N. W.

586.

27. Defendant is estopped to ever that

the contract was indefinite as to parties or

because plaintiff had not signed a modify

ing indnrscment where the modification as

shown by the bill is favorable to defendant.

Pa. Min. Co. v. Thomas, 204 Pa. 325. Parties

making a settlement of certain litigation

by written memorandum and acting in ac

cordance with its terms, benefits being re

ceived thereunder, cannot assert illegality

of the settlement in specific performance.

Collins v. Fidelity Trust Co., 88 Wash. 136,

73 Pac. 1121.

Act. not nmountlng to enoppch For one

of two persons. holding the right to elect

to which conveyance should be made

All persons having an interest in the property involved, including heirs,"

under s contract to convey, to sign a bill

for specific performance as solicitor is not

an estoppei as against him to deny the

right of complainant to have a conveyance.

Farmer v. Sellers, 137 Ala. 112.

28. Contract in regard to stock and

proxies. One signer and the assignee of

his stock were not made parties. Kennedy

v. Monarch Mfg. Co. [Iowa] 98 N. W. 796.

29. A vendor who has conveyed land to

another subsequent to the making of the

contract is a. necessary party. though no

damages are asked nor is it claimed he

asserted any interest in the land. Elsbury

v. Shull [Ind. App.] 70 N. E. 287.

$0. Briel v. Postal Tel. 00. [LL] 86 80.

477.

81. Where one party to s contract had

before death conveyed all her interest in

lands to another, her sole heir and devises

was not a. necessary party to s. suit for

specific performance against one claiming

under her grantee. Grafton Dolomite Stone

Co. v. St. Louis, C, A: St. P. R. Co., 199 Ill.

45!, 65 N. E. 424. Where one of testator‘s

daughters had acquired the interests of the

widow and other children in certain prop

erty and sued to enforce a sale against one

who objected that the other heirs and com

plainant's children took an interest under

the will, complainant's children are proper

parties defendant to the cross bill and

answer filed by defendant (Katzenberger v.

Weaver, 110 Tenn. 620, 75 B. W. 937); but

testator's other grand-children were not

proper parties (Id.). The heirs of a deceas

ed vendor must be parties to specific per

formance by the personal representative.
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the personal representatives of a person having such interest at the time of his

death,” and a municipality having a power of control over the execution of the

centract, should be joined."

A complaint to enforce a contract to devise realty and personalty does not

improperly unite a cause of action against decedent’s administrators with one

against his heirs.“ Plaintiff must allege and prove performance or a tender of

performance on his part, or facts excusing tender." A complaint stating facts

showing performance of conditions need not specifically state that plaintifi has

performed." An allegation in the bill that the vendee paid the principal and in

terest due on a mortgage will estop him as complainant from asserting a mort

gage claim against the property." Where a contract provides for conveyance to

one of two persons as they might elect, it must be alleged and proved that election

was made to convey to complainant, it being insufi'icient to raise an estoppel to

denial of complainant’s right to a conveyance." Assignment of an alleged judg

ment that certain bonds were held in trust for a bank by its president to 0nd

claiming under a contract of sale with the bank will not be decreed where it is

not shown that the bank has any interest in the judgment or that it is still in

existence." A complaint which alleges that a subsequent purchaser knew that

plaintifi was in possession need not aver his knowledge of the contract.‘0 The com

plaint need not allege a demand for a deed from a purchaser with notice.“ A

complaint for specific performance cannot be dismissed where it alleges plaintiff’s

full performance and defendant alleges an attempt to rescind for plaintiif’s non

performance."

The defense of an adequate remedy at law must be pleaded.“ Defendant in

a suit to enforce a contract executed by an agent need not specially plead con

fessing the agency and allege excess of authority where those allegations are in

issue under plaintiff’s case.“

Admissions by answer that a contract was “executed” admits due acknowledg

Solt v. Anderson [Neb.] 93 N. W. 205. Where

an owner agreed with another to devise

and willing to do equity show equitable

grounds excusing actual tender. Harris v.

realty to the latter for benefit of her two

children, on death of one child, the mother

is a necessary party to an action by the

other child to enforce the agreement.

Rhoades v. Schwartz, 41 Misc. [N. Y.] 648.

82. The administrator is not 9. necessary

party to a. suit to enforce a contract by

intestate to will his estate to plaintiff

where the result of the action will affect

only the residue after administration. Mc

Cabe v. Healy, 138 Cal. 81, 70 Pac. 1008. In

a. suit for specific performance of a contract

to convey land. made by a. person since de

ceased, the administrator of decedent should

he made a party. Southworth v. Brownlow

[Miss] 86 So. 522.

33. Right of one suing for title to lots

of batture formation on the river front in

New Orleans to cause the city and board

of port commissioners to be made parties

that their rights in the land might be de

termined. Whann v. Hiller, 110 La. 566.

A contract with a street railroad company

for paving a. street, enforceable only with

the city's consent, cannot be enforced in a

suit to which the city is not a party. Farson

v. Fogg, 205 111. 326, 68 N. E. 755.

84. Hall v. Gilman, 77 App. Div. [N. Y.]“

458.

85. Fisher v. Buchanan [Neb.] 96 N. W.

339. Allegations that vendor had refused

payment and that the vendee was ready

Greenleaf [Ky.] 79 B. W. 267; Forthman v.

Deters, 206 Ill. 159, 69 N. E. 97. An actual

tender is not necessary. That the complain

ant was ready and willing is sufficient. Har

ris v. Greenleaf [Ky.] 79 S. W. 267; Pomeroy.

Eq. Jur. i 1407.

86. Elsbury v. Bhull [Ind. App.] 70 N. E.

287.

87. Forthman v. Deters, 206 111. 159, 69

N. E. 97.

88. Farmer v. Sellers, 137 Ala. 112.

89. Smith v. Pac. Bank, 137 Cal. 363, 70

Pso. 184.

40, 41.

N. E. 287.

42. A distinct issue is raised. St. Regis

Paper Co. v. Santa. Clara. Lumber Co., 178

N. Y. 149. 65 N. E. 967.

48. Le Vie v. Fenlon, 39 Misc. [N. Y.]

265. Where a vendee, knowing of a. de

fect in the title, sues for performance and

the vendor joins issue without objecting

that the remedy is at law, and asks for per

formance and the rest of the price, the

objection is waived and the court may re

tain the case to award damages: and de

fendant cannot avoid such action by with

drawing his prayer for afl‘irmative relief.

Snow v. Monk, 81 App. Div. [N. Y.] 206.

44. Staten v. Hammer, 121 Iowa, 499, N

N. W. 964.

Elsbury v. Shuli (Ind. App.] 70
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ment when that is necessary, though the court may restrict their meaning from the

context.“ The pleadings and proof must agree.“ The sufficiency of particular

pleadings will be shown in the notes."

Evidence and witnesses—The burden is on the complainant to show a.full and

complete performance or offer to perform." Plaintiff asking conveyance of the

wife’s lands by her husband‘ has the burden of showing the latter’s agency." While

a party seeking to enforce a contract must set forth the consideration, the burden

B- Solt v. Anderson [Neb.] 93 N. W. 205.

48. Complainant cannot show the con

tract to be different from that set out in

the bill. Meshew v. Southworth [Mich.] 94

N. W. 1047. Defendant vendor cannot rely

on insufficiency of tender of“ price where no

such issue is in the pleadings. Bradford v.

Smith [Iowa] 98 N. W. 377.

47. Blll, complaint or other pleading by

complainant: Complaint to enforce a con

tract to take stock in a corporation to be or

ganized. Burke v. Mead, 159 Ind. 252. 64

N. E. 880. Petition. Fisher v. Buchanan

[Neb.] 96 N. W. 339. Petition by heirs at

law of a son to enforce a promise of his

mother to convey lands to him. Hadden v.

Thompson, 118 Ga. 207. A bill by an execu

tor for an injunction against proceedings

for an accounting, setting up an agreement

for a division of the estate and the giving

of receipts by legatees. and that there had

been a division but receipts had not been

given. and asking performance of the agree

ment. and distribution and discharge of the

executor. held good as to specific perform

ance. but not good as to the injunction ask

ed. Norwood v. Tyson. 138 Ala. 269. Com

plaint for enforcement of a contract to de

vise property in return for care during life

as to subject-matter. stipulations. purposes.

parties and circumstances. as against de

murrer. Hall v. Gilman, 77 App. Div. [N.

Y.] 458. Allegation in amended complaint

of demand for a. deed before beginning suit.

Kirkham v. Moore, 30 Ind. App. 549, 65 N.

E. 1042. Complaint for performance of a

contract for care of defendant in considera

tion of a. bequest or devise of land. Stell

macher v. Brudcr. 89 Minn. 507. 95 N. W.

324. Complaint in action to compel corpora

tion to issue stock to plaintiff. Halvorsen

v. Orinoco Min. Co.. 89 Minn. 470, 95 N. W.

320. Complaint to enforce a contract to

convey land entered by defendant under

timber culture laws. Burgess v. Burgess [8.

D.] 95 N. W. 279. Complaint in action to

enforce a contract by a corporation to issue

30 per cent of common stock in considera

tion for transfer of lands. Belover v. Isle

Harbor Land Co. [Minn.] 98 N. W. 344.

Complaint in action to enforce a contract

to lease realty. Crawford v. Lillibridge. 89

Minn. 275, 94 N. W. 868. Allegations of bill

to show that the purchase price for land

was to consist of a credit on a debt due

from the vendor. Fowler v. Fowler. 204 Ill.

82. 68 N. E. 414. Bill to enforce agreement

by intestate. plaintiff's foster father. to

make her his heir. Hall v. Bridgeport Trust

Co., 122 Fed. 163. Bill by daughter to com

pel conveyance from her father as against

the father‘s sister to whom he conveyed

in fraud of the daughter's rights. Fowler

v. Fowler, 204 Ill. 82. 68 N. E. 414. Bill

and admissions by defendant to show iden

tity of property. Claphnn v. Barber [N. J.

Eq.] 56 Atl. 370. Complaint as showing that

right to enforcement had not yet accrued.

David v. Balmat. 90 App. Div. [N. Y.] 529.

Sufficiency of bill as to deflniteness to show

contract for sale of lumber of specified di

mensions to be manufactured from a tract

of timber. Neal v. Parker [Md.] 5'! Atl.

213. Petition to enforce contract to devise

property at death. Jordan v. Abney [Tex.]

78 S. W. 486. In a suit to obtain convey

ance of an alleged interest in an invention

and restrain transfer by defendant to a

third person. based on an agreement to

render mutual assistance in obtaining a

patent. plaintiff need not allege an offer to

pay a proportionate part of expense in

procuring a patent. Merrill v. Miller. 28

Mont. 134, 72 Pac. 423.

A complaint is insufficient on demurrer

which alleges insufficient facts to draft a

decree on default. Burke v. Mead, 159 Ind.

252, 64 N. E. 880. A complaint setting up

an agreement to devise in return for per

sonal care and alleging performance need

not allege acceptance of the agreement as

against demurrer. Hall v. Gilman. 77 App.

Div. [N. Y.] 458. It is sufficient to allege in

a suit for performance of a contract of real

ty that when the contract was made do

fendant owned the land. ownership "being

evidenced by contracts of sale" without

stating that they were made with defendant

or that he was the owner of them. Hankel

v. Denison [Wash.] 74 Pac. 822. An amend

ed complaint making a. purchaser after suit

brought a defendant need not allege a. de

mand on him for a conveyance. Kirkham

v. Moore, 30 Ind. App. 549. 65 N. E. 1042.

A bill to enforce a contract made by com

plainant‘s attorney need not allege that he

had written authority. such authority not

being necessary to validity of the contract

as against the vendor. Fowler v. Fowler.

204 Ill. 82, 68 N. E. 414.

Anlvver or other pleading by defendant:

An answer in specific performance alleging

bonds for conveyance to be forgeries in suiti

cient. though it fails to allege that the

decedent vendor did not authorize any one

to sign for him. Turner v. Trosper. 24 Ky.

L. R. 813. 69 S. W. 1089. An answer alleging

that a contract was obtained by fraudulent

representations of plaintiff as to agency

for another in a certain transaction. and

his prlncipal's business at a certain place.

and alleging that the latter statement is

false by allegations as definite as the na

ture of the knowledge will allow is suffi

cient against demurrer to prevent defendant

from relying upon plaintiff's statement.

O'Connor v. Lighthizer [lVashJ 75 Pac. 64!.

48. Boldt v. Early [Ind. App.] 70 N. E.

271.

49. Saunders v. King, 119 Iowa. 291, 93

N. W. 272.
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of showing it to be inadequate is on the party resisting enforcement.” It will be

presumed in favor of complainant’s title after 23 years that a transfer of a mort

gage had been made where the rest of the chain was complete but no record

thereof appeared ;“ but it will not be presumed that the purchaser is to pay be

fore examining the abstract where there is a stipulation for an abstract clear of

incumbrances." Parol evidence cannot be given to vary a written contract." Ma

teriality,“ admissibility,“ relevancy under the pleadings,“ and sufficiency“ of evi

50. Code Civ. Proc. § 4417. Flnlen v.

llelnze. 28 Mont. 548. 73 Pac. 123.

.11. Barger v. Gery. 64 N. J. Eq. 263.

52. Pa. Min. Co. v. Thomas, 204 Pa. 325.

58. Sloan v. Rose [\'a.] 43 S. E. 329.

Parol evidence is not admissible to describe

the property intended to be included in a

contract for conveyance to add to the con

tract. Knight v. Alexander, 42 Or. 521. 71

Pac. 667. Where two options were given,

one to purchase stock and the other realty,

parol evidence is admissible to show an

agreement that neither was to be enforced

unless the other was performed. Reynolds

v. Hooker [Vt.] $6 Atl. 988. Where it ap

peared on cross-examination that the con

tract had been reduced to writing, parol

testimony may be excluded and plaintiff

compelled to produce the writing or show

its loss or destruction Mahnney v. Carr.

175 N. Y. 454, 67 N. E. 903.

54. In an action to enforce conveyance

of two plats, it is immaterial whether or

not a subsequent purchaser of one from

defendant was in possession and could have

compelled a conveyance from him. Guthrie

v. Martin, 76 App. Div. [N. Y.] 385.

55. Where negotiations were carried on

through an agent, personal letters to him

cannot be made a. part of the contract in

order to enforce it. Character of letters.

Keene v. Lowenthal [Miss] 35 So. 841.

Where a. town elected to buy a water plant

and sues for specific performance by the

company, the master on reference to de

termine its value will hear evidence dis

covered after the election. Town of Bristol

v. Bristol & W. Waterworks IR. 1.] 55 Atl..

710. Plaintiff in a. suit against an executor

for performance of a parol gift of land made

by the testator, may testify to facts ad

missible. which occurred after the donor's

death. Walker v. Neil. 117 Ga. 738. Where

the land was indefinitely described, evidence

of former negotiations not connected with

the contract sought to be enforced and of

a deed to a third person after commencement

of suit is inadmissible as evidence of loca

tion. Farthing v. Rochelle, 131 N. C. 583.

In a suit by a. devisee for performance 01‘ a

contract to devise property. evidence as to

plaintiff's possession of a. certain tract. its

amount, and as to when it was surveyed,

may be given to locate the land given under

the will. Price v. Price. 133 N. C. 494. In

a suit by a devisee to compel performance

of a contract to devise executed on com

promise of a. certain suit between testator

and the devisees. the record of the original

suit is not admissible. Id.

58. Whether a deed from husband to wife

was properly acknowledged is immaterial

in an action by another to compel the hus

band to convey the lands to him where he

had notice of title in the wife. nor can he

claim that such deed to the wife was :1

fraud on subsequent purchasers. Saunders

v. King, 119 Iowa, 291, 93 N. W. 272. In an

action to enforce a contract to sell lands.

defendant under general denial without n0

tice could introduce a bond for title by

plaintiff's deceased husband conditioned on

payment of certain notes and introduce the

unpaid notes to show forfeiture. Bond v.

Bond. 176 M0. 112, 74 S. W. 975. In a suit

for performance of a parol gift of land

brought against the donor‘s executor. the

plaintiff is shown to have been in possession

at the testator‘s death .and continued in

possession. which the executor claims ls

purely permissive. plaintlfl may show im

provements to have been made by him after

the donor‘s death to rebut the executor's

claim. Walker v. Neil, 117 Ga. 733.

57’. Evidence to show that certain land

was included in the contract sought to be

enforced by mistake. Reed v. Slocum

[Wash] 75 Pac. 629. Evidence to establish

complainants' identity. Fowler v. Fowler.

204 Ill. 82, 68 N. E. 414. Evidence of de

livery of written contract. Bradt v. Hartson

[Neb.] 96 N. W. 1008. Evidence to show

that plaintiff did not in good faith intend

to perform the contract. Engherry v. Rous<

seau, 117 Wis. 52, 93 N. W. 824. Evidence

to show intoxication rendering intelligent

assent to contract impossible. Moetzel v.

Koch [Iowa] 97 N. W. 1079. Evidence to

show participation of parties in the contract

and to show that it was not mutually aban

doned‘ by the parties. Kelly v. Short [Tex.

Clv. App.] 75 S. W. 877. Evidence to show

that contract sought to be enforced was

signed. Marvey v. Fraiinger [N. J. Eq.]

55 At]. 818. Evidence in suit by medical

college for reconveyance of property to it to

support finding that conveyance was made on

certain conditions made by defendant which

he has repudiated. so that performance there

of has become impracticable. Medical Col

lege Laboratory v. N. Y. University, 76 App.

Div. [N. Y.] 48. Evidence to show that one

purchasing one of two plats from defendant

after purchase of both by plaintiff was in

possession and entitled to a conveyance

where plaintiff afterward purchased his in

terest. Guthrie v. Martin, 76 App. Div. [N.

Y.] 385. Evidence to show that an outstand

ing interest in a. third person was lost. by

estoppel or limitation so as to entitle com—

plainant to relief. Barger v. Gery, 64 N. .T.

Eq. 263. Evidence in action to enforce con

tract by corporation to issue common stock

to pay for lands purchased. Selover v. Isle

Harbor Land Co. [Minn.] 98 N. W. 344'. Evi

dence to show that plaintiff agreed to pay

taxes and defendant tendered performance.

Hilgerson v. Hicks, 201 III. 374, 66 N. E. 360.

Evidence to show abandonment of contract

by son to care for parents in consideration

of conveyance at their death', and to show
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dence in particular cases, is treated in the notes. An agent of a railroad com

pany, plaintifi in specific performance against one claiming land from a grantee

of a deceased person who contracted orally to convey the land to the company, may

testify as to the making of the contract."

Instructions and trial by jury.“——The court must determine the right to re

lief under the North Carolina practice, though the jury may inform the court as

to oontroverted facts.‘0 In a suit against devisecs and executors to enforce a con

tract to devise lands, the court may submit to the jury whether testator devised

the lands as contracted." The court cannot withdraw the case from the jury and

nonsuit plaintiff in North Carolina, unless he is not entitled to relief admitting

the evidence and all inferences favorable to him to be true."

Decree or judgment; relief granted; enforcement.” Where a purchaser has

fully performed at demand of a deed, he is entitled to enforcement from date of

his first demand for a deed.“ The decree cannot change the contract as made

by the parties.” It need not provide that it shall operate to transfer title to the

purchaser and his heirs." Defendant cannot complain that he is required to per

form a contract less burdensome than the one he intended to make." The de

cree must conform to issues made by the pleadings,” and the evidence,” and

cannot be broader than the prayer in its scope of relief." It cannot be modified to

failure of the son to perform. Seltman v.

Seitman. 204 Ill. 504, 68 N. E. 461.

58. Rev. 8t. 1899, o. 51. i 3. Grafton Dolo

mite Stone Co. v. St. Louis. C. & St. P. R.

Co., 199 Ill. 458, 65 N. E. 424.

59. Instructions as to abandonment of

contract by mutual consent as preventing

enforcement of a. bond for execution of a

deed. Robinett v. Hanby, 132 N. C. 853. In

specific performance by a devisee of a con

tract to devise lands, the court may direct

the jury to find that the land devised to

plaintiff was that allotted to him. Price v.

Price, 133 N. C. 494.

00. Boles v. Caudle. 133 N. C. 528.

61. Price v. Price, 133 N. C. 494.

62. Const. art. 4. 1 1. Boles v. Candle, 133

N. C. 528. '

68. Sullit'lenc'y of particular finding-i

Finding as to demand for performance before

suit. Kirkham v. Moore, 80 Ind. App. 549,

65 N. E. 1042. A special finding in an ac

tion to compel conveyance of land that a pur

chaser from defendant after suit brought

"had not actual knowledge" of plaintiff's

claim is not a finding that he "had not actual

notice." Id. A finding in a decree that the

mortgage which complainant vendee agreed

to pay was paid protects the vendors and

their grantee from any liability thereon.

Forthmsn v. Deters, 206 111. 159. 69 N. E. 97.

04. Kepler v. Wright. 31 Ind. App. 512,

68 N. E. 618. .

65. A conveyance cannot be decreed from

one defendant, who made a contract for pur

chase with notice of complainant‘s rights. to

another defendant. but only from such

grantee to complainant. Milmoe v. Murphy

[N. J. Err. 6': App] 56 Ail. 292. A decree in

specific performance cannot provide that the

deed shall not be subject to a certain en

vronchment of the premises where the con

tract provided that it should be so subject,

the encroachment was visible. plaintiff was

familiar with the premises, and he admitted

that he had seen it a few months before,

but denied defendant's testimony that it

had been considered in the negotiations.

Johnston v. Long Island Inv. Q Imp. Co.. 85

App. Div. [N. Y.] 60.

68. Skinner v. Terry [N. C.) 46 S. E. 517.

87. Claphan v. Barber [N. J. Eq.] 58 At].

370.

88. Where an action to recover an inter

est in property was tried on issues raised

by a counterclaim seeking specific perform

ance of a. contract to convey. and the answer,

a decree of enforcement is proper. though

defendant‘s answer alleges that plaintiff had

forfeited all rights to the property before

date of the agreement sought to be enforced.

Finlen v. Heinze. 28 Mont. 548, 78 Fee. 183.

Where defendant sets up a reservation in

the contract alleged by plaintiff and shows

the contract with reservation included to

be the true one between the parties. it will

be enforced as thus established. Norfolk &

W. R. Co. v. McGarry. 52 W. Va. 547. Under

a bill to compel performance of a contract

to maintain a switch across a street, con

structed at a grade, a decree for a siding

other than at the grade cannot be rendered

except by consent. Swift v. Del., L. 8: W.

R. Co. [N.. J. Eq.] 57 Atl. 456.

69. Judgment for performance of a con

tract to give a child part of any property

defendant should “thereafter acquire" can

not be given in absence of evidence that

property was afterward acquired by him.

Mahaney v. Carr, 176 N. Y. 454. 67 N. E. 90!.

10. On default by defendant, relief must

be confined to that specifically demanded in

the complaint. though allegations and proof

would warrant other and greater relief. Hal

vorsen v. Orinoco Min. Co., 89 Minn. 470. 95

N. W. 820. Relief by way of enforcement of

a trust under which defendant purchased

cannot be had by plaintiff suing for specific

performance. since the suit is not to enforce

it trust. Hllirerson v. Hicks. 201 Ill. 374, 66

N. E. 880. Where performance according to

the contract was sought by the bill and no

offer was made to accept part performance.

performance with compensation or indemnity
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include injunctive reliefI“ If a defect in title appears, part performance may be

decreed with abatement of price," unless the difference in value cannot be meas

ured," or unless the wife of the vendor has a dower interest and is not made a

party,“ but the fact that an outstanding inchoate right of dower cannot be extin

guished does not prevent a decree for performance by the vendor." If performance

cannot be decreed, relief in damages may be given," unless the contract is insuf

ficient," or a decree given for the money," a lien declared," or an accounting or

dered where the purchaser has made part payment,” unless the unenforceable

character of the contract was known to complainant.81 Where a wife refused to

sign the deed after consenting that her husband should cell, performance may be

decreed protecting her contingent interest.u

cannot be had under a prayer for general

relief. Milmoe v. Murphy [N. J. Err. 8: App.]

56 Atl. 292. A prayer for general relief in

an action against husband and wife for per

formance of a contract by him to convey her

lands or for damages if performance could

not be decreed will authorize costs against

the husband. Saunders v. King, 119 Iowa.

291, 93 N. W. 272.

71. “'here a decree was entered in an

action to recover an interest in a mine en

forcing an agreement by plaintiff to convey

such interest to defendant. such decree can~

not afterward be modified by adding a para

graph retaining jurisdiction concerning an

injunction to prevent operation of the mine.

Finlen v. Heinze, 28 Mont. 548, 78 Pao. 123.

1'3. The vendee plaintiff should not be re

quired to pay the full price where a wife‘s

interest cannot be conVeyed. but the vendor

is not entitled to interest thereon. Bradford

v. Smith [Iowa] 98 N. W. 377. Where a de

fect appears in the title. but the contract

for sale obviates such defect. plaintiff will

not be given judgment for enforcement with

abatement in price for the defect. Sufficiency

of contract to show terms obviating the de

fect. Felix v. Devlin, 90 App. Div. [N. Y.]

103.

18. Specific performance with compensa

tion or indemnity cannot be had where a de

fect in title prevents absolute performance

and the difference in value of the title con

tracted for and the title capable of convey

ance cannot be measured. Miimoe v. Mur

phy [N. J. Err. & App.] 56 Atl. 292.

74. Where the wife of the Vendor is not a

party to the contract of sale and has an in

choate right of dower in the lands, and no

collusion exists between the vendor and his

wife. the purchaser cannot be granted per

formance by the vendor with abatement of

price as to the wife's interest. People's Snv.

Bank Co. v. Parisette, 68 Ohio St. 450, 67 N.

E. 896.

75. Steadman v. Handy [Va.] 46 B. E. 380.

A contract to convey land need not be joined

in by the wife to entitle the vendee to per

formance. The wife not being a party to the

action, her interest was not affected. Rod

man v. Robinson [N. C.] 47 S. E. 19. A

judgment requiring defendant to deliver

plaintiff a warranty deed signed by himself

and wife can be made though the wife was

not a party. Maris v. Masters. 31 Ind. App.

235. 67 N. E. 699.

76. Where the wife of a. vendor in an ex

ecutory contract refuses to convey, and is

not a party. and the vendor is guilty of trend

which “'rulld have made conveyance impos

2 Curr. Law—i 07.

Where a contract to devise money to

sible had the wife been willing. an assignee

of the vendee is entitled to damages against

the vendor. including payment made, ex

penses in searching title. the difference be

tween ths contract price and the market

price. and costs. Schorr v. Gewirz. 39 Misc.

[N. Y.] 186. Where there is a defect in the

title when a contract to convey is made.

which the vendee knows, the court on refus

ing him performance may nevertheless re

tain the action and award damages. Snow

v. Monk. 81 App- Div. [N. Y.] 206.

77. A bill for performance of an unen—

forceable contract cannot be retained to as

sess damages between abutting owners and

street railroad company for street pavement.

Farson v. F088. 205 III. 826, 68 N. E. 756.

78. Where a contract could not be en

forced because of conditions precedent un

pcri'ormed by the vendor plaintiff. defendant

is entitled to a decree for money paid there

under. W’old v. Newgard [Iowa] 98 N. W.

640. Where the court could not compel de

fendant's wife to sign a warranty deed be

cause she was not a party, restitution of the

purchase price by defendant may be ordered.

and such judgment may include interest on

amounts paid. Maris v. Masters, 31 Ind. App.

235. 67 N. E. 699.

78. Where performance will not be de

creed because of failure of title. the purchase

money paid will be made a lien on the prop

erty. though mortgages have been fore

closed which the vendee was to pay where

he gave the vendor notice of the defect so

that the latter could have protected him

self. Cleveland v. Bergen Bldg. & Imp. Co.

[N. J. Eq.] 55 Atl. 117. Where the vendee

is allowed to retain one-third the price

because the interest of the vendor's wife

could not be conveyed. an alternative pro

vision should give the vendor a lien on the

premises on the wife's death. unless the ven

dee pays over the money for such interest to

the clerk of court. Bradford v. Smith [Iowa]

98 N. W. 377.

80. Though a. contract for sale of land

will not be enforced for failure of title. the

suit will be retained for an accounting where

the purchiser has paid part of the price.

McAllister v. Harmon [Va.] 42 S. E. 920.

81. One seeking performance of a contract

by a husband to convey his wife's lands,

made without her authority. cannot recover

damages on refusal of enforcement where

he knew the wife was to approve the con

tract. Saunders v. King. 119 Iowa, 291. 93

N. “R 2'72.

82. Donaldson v. Smith [Iowa] 98 N. W.

138.
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plaintifi was too uncertain for enforcement, but it is shown that plaintiff advanced

money to the promisor, dismissal should be without prejudice to the right of re

covery of such money.” A decree in enforcement of a contract to convey is not a

conveyance as to third persons,“ but it is binding on a subsequent purchaser on ere

cution against the holder of the naked legal title.” One holding under a decree

enforcing a contract to convey may bring ejectment or trespass for injury to his

possession.“ Specific performance may be decreed against the vendee by collection

against his property or on execution."

Costs and damages—Costs ought not to be allowed to either party where the

title was found marketable, but important facts were not disclosed by the vendor

until after suit brought." Where a husband who had agreed without authority

to sell his wife’s lands tendered a return of the price before suit and in court.

costs cannot be assessed against him on judgment against plaintiff for invalidity

of contract." Where plaintiff by terms of the contract was compelled to take title

diminished in value, he should not be charged interest from date of sale where

defendants meantime had the rents.” After decree for performance in a suit seek

ing it, the court cannot enter judgment for damages and make a reference to as

certain them on the ground that performance has failed."

Appeal and trial de nova—A suit to enforce specific performance is triable

de novo in the supreme court, the verdict of the jury being merely advisory."

STARE DECISIS.

A. Interior and Appellate (1700).

B. Federal and State Courts (l70‘l).

When State Courts Follow Federal

Decisions (1702).

I l. The Doctrine and Its Application

(1608).

Q 2. Decisions and Oblter Diet. (1690)

l 3. Rule. of Property (1700)

! 4. Court. of Diflerent Jurisdictions C. Different Federal Courts (1702).

(1700). D. Different State Courts (1703).

§ 1. The doctrine and its appliration.-—Where a. court has once laid down

a principle of law as applicable to a certain state of facts, for the sake of the stabil

ity and certainty of the law, it will apply that principle to all future cases where

the facts are substantially the same. This is stare decisis or the doctrine of prece<

dent." In order to overrule a former decision deliberately made, the court should

91. Koehler & Co. v. Brady,8. Conlon v. Mission of Immaculate Vir- App_ Div_

gin, 84 App. Div. [N. Y.] 507.

84. A decree in specific performance of a

contract to convey land in favor of one un

der whom plaintiff claimed. adjurlging the

equitable title to be in such third person.

giving him the right to possession and a

deed. ordering defendants to execute it. and

declaring that the deed should effect trans

fer of the legal title, is not a. conveyance

within Acts 1885. p. 233. c. 147. Q l. requiring

registration of conveyances as against cred

itors or bona. fide purchasers. Skinner v.

Terry [N. C.) 46 S. E. 517.

85. Without regard to whether the decree

provided that it should operate as a con

veyance under Code. § 426. or whether it

had been recorded as directed. Skinner v.

Terry [N. C.] 46 S. E. 517.

86. Skinner v. Terry [N. C.) 48 S. E. 517.

87. Anderson v. \Vallzice L. & Mfg. Co.,

80 Wash. 147. 70 Pac. 247.

88. Barger v. Gery. 64 N. J. Eq. 283.

89. Saunders v. King. 119 Iowa, 291, ’3

N. W. 272.

00. Felix v. Devlin, 90 App. Div. [N. Y.]

103.

[N. Y.] 326.

92. Alleged errors in instructions below

and misconduct of attorneys in reuling law

to the Jury are not prejudicial errors. Col

lins v. Fidelity Trust Co.. 33 Wash. 136, 73

l‘ac. 1121.

03. “The doctrine of stare decisis as laid

down by lexicographers and the different

courts of this country and England afford

a broad cope for investigation. it is n

general maxim that when a. point has been

settled by decisions, it forms a. precedent

which is not afterwards to be departed from.

The doctrine of stare decisis is not always

to be relied upon, for courts find it neces

sary to overrule cases which have been

hastily decided or are contrary to prin

ciple." City of Sedniia. v. Gold, 91 Mo. App.

32. The unanimous decision of this court

upon a question of law, arising upon a given

state of facts is. until reviewed and over

ruled. a precedent which must be followed

in any subsequent case in which the same

question is raised upon the same state of

facts. Fidelity & Deposit Co. v. Nisbet. 119

Ga. 316. That. there can be no recovery for
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be convinced not merely that the case was wrongly decided, but that less injury

will result from overruling than from following it.“ A decision may be binding

as a precedent even though no grounds for its decision were given." Not every

decision, however, is regarded as a binding precedent. Thus where the decision

is by a divided court,“ or made under a mistake as to the existence of a statute,"

or where conflicting decisions have been made” the courts do not hesitate in over

ruling former decisions. In questions of procedure the principle of stare decisis

may be applied, where there has been long acquiescence in a practice, though the

question of its validity has never been raised."

§ 2. Decisions and obiter dicta—Only that part of a decision has the force

of precedent which decides the issue before the court.‘ General expressions in tn:

opinion of the court, not necessary to the decision of the issue before it, are mere

dicta, and do not have the force of precedents.I But where the court distinctly

passes upon a question for obvious reasons, even though such decision is not neces

sary to the decision of the case, it will have the force of precedent.‘ And where the

the killing of a. dog by a railway train is

settled law in Georgia. Doctrine of stare

decisis applied. though the court evidently

would have preferred a different decision if

the question had been open. Strong v.

Georgia R. & E. Co.. 118 Ga. 615. Decisions

discussed and held that it may be con

sidered as stare decisis that in Colorado

there may be circumstances in which water

consumers from the same ditch may not be

compelled to prorate with each other. Far

mers' High Line Canal & R. Co. v. White

[C010] 75 Pac. 415.

04. McEvoy v. Sault Ste. Marie [Mich.]

98 N. W. 1006. Where the beneficial-re

sults to be obtained from a departure from

the construction and interpretation placed

by a court of last resort upon a constitution

al or statutory provision will not greatly

exceed the evil effects likely to flow there

from. courts should refuse to reopen such

questions. Walling v. Brown [Idaho] 76

Pac. 318. An express decision of a court

will not be revised, much less overturned.

except upon the fullest conviction that it is

erroneous (State v. Taylor, 68 N. J. Law.

276). and even then it will not be overruled

when it has been so long acquiesced in that

a return to the proper principle would dis

astrously affect existing interests (Id.).

9". Fidelity & Deposit Co. v. U. 8., 187 U.

S. 315, 47 Law. Ed. 194.

06. An amrmance by a divided .JOurt

establishes no precedent or principle in the

Federal courts. Where therefore a patent

has been held valid by the court of ap

peals of one circuit and invalid by the court

of appeals of another. which on appeal is

affirmed in the supreme court by an even

division of the Judges, this will not over

come the effect of the first mentioned de

cision. which must be regarded as control

ling in that circuit. Hanii‘en v. Armitage.

117 Fed. 845. “Even if there is a conflict,

the ruling in the case cited was by two

justices only and is therefore not absolutely

binding as authority." Gilbert v. State. 116

G2. 819.

17'. Decisions by a supreme court based

on a statute which had in fact been repeal

ed when the decisions were rendered cannot

control subsequent decisions. Costs. El

fring v. New Birdsall Co. [3. D.] 96 N. W.

703.

98. Lonstorf v.

95 N. W. 961.

90. Where a bill of exceptions was al

lowed by a Judge after his term of office

had expired, in accordance with a long

established custom, the court refused to pass

on the constitutionality of a statute per

mitting the practice. but applied the doc

trine of stare decisis and held the settle

ment of the hill valid. Miller v. Enterprise

C. k L. Co., 142 Cal. 208, 76 Pac. 770.

1. General expressions in the opinions of

courts are not authoritative beyond the

questions which they were considering and

deciding when they used them. King V.

Pomeroy [C. C. A.] 121 Fed. 287.

2. Lockhard v. Asher Lumber Co., 123

Fed. 480; People v. State Board of Tax

Com'rs. 174 N. Y. 417, 67 N. E. 69. What

is said by the court arguendo. not essential

to the decision of the case. does not become

the law of the case so as to preclude further

investigation on such points, should they

again arise. Modern Woodmen of America

v. Coleman [Neb.] 96 N. W. 154; Williams v.

Miles [Neb.] 96 N, W. 151. A statement in

the opinion as to duty of defendant. under

certain statutes. held a dictum. because not

necessary to the decision of any question

at issue. Mason City & F. D. R. Co. v.

Union Pac. R. Co., 124 Fed. 409. Held, that

the expreSSion that a writ of mandamus

should not issue where there is a serious

question in regard to the title, is not en

titled to the force and effect of a. decision.

where it is not necessary to the decision.

and is clearly obiter. People v. Board of

Police Com'rs of Yonkers, 174 N. Y. 450. 67

N. E. 78.

8. Unconstitutlonal statute. Ryan v. New

York, 78 App. Div. [N. Y.] 134. Where

the court has presented to it the question

whether a state statute was taken from

that of another state. and whether its con

struction of it should follow the construc

tion placed thereon in the other state, the

construction of the foreign statute will be

a binding adjudication. Missouri court so

construed an Iowa fellow servant law, and

this construction was held to be binding in

a. later case where the Iowa statute was

directly involved. “'illiams v. Chicago, R.

I. &- P. R. Co. [.\io. App.] 79 S. W. 1167.

Lonstorf, 118 Wis. 159.
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court places its decision upon more than one ground, each proposition laid down,

decisive of the case, has the force of a precedent.‘

upon questions not raised or expressly decided.“

A judgment is not a precedent

A construction of a statute laid

down by a court in order to determine whether or not a later statute had repealed

it, by being in conflict therewith, is not obiter dictum.‘

§ 3. Rules of property.—-Where the decisions of the courts have established

rules of property, under which property rights have become vested, they will not

be overruled, even though erroneous.1 Nor will a. decision, in reliance upon which

obligations have been incurred, be overruled, when the effect would be to impose

other and greater obligations, under the contract.8 Anything having a permanent

value, which value rests on the decisions of cases, will be considered property.°

§ 4. Court: of different jurisdictions. A. Inferior and appellate.—Inferior

courts are bound by decisions of their appellate courts.m

4. “TVhere a court places its decision of

the ultimate legal issue before it upon its

decisions of two legal questions which were

pertinent to the issue, debated at the bar,

considered. and determined in the opinion.

the decision of either one of which is sufli

cient to sustain the determination of the

ultimate issue, the decision of each of the

tyre; questions and of every pertinent legal

question decided in reaching either decision

has the binding force of an adjudication.

and is not a more ohlter dictum." (Syllabus

by the court.) Declaration of supreme court

in 163 U. S. 564, that Pacific railroad acts

imposed on the Pacific company the duty of

permitting the Rock Island company to use

a. bridge and part of the track of the

former company, held a. binding adjudica

tion. I'nion Pac. R. Co. v. Mason City 8: Ft.

D. R. Co. [C. C. A.] 128 Fed. 230.

5. A decision affirming a judgment does

not became a precedent as to any question

not argued or expressly presented to the

court, and left unnoticed in the opinion, al

though it might have been raised. and if

raised, have been decisive of the case. Lar

son v. First Nat. Bank [Neb.] 92 N. W. 729.

0. City of Baltimore v. Allegany County

Com'rs [Md.] 67 Atl. 682.

7. Shoemaker v. Cincinnati [Ohio] 68 N.

E. 1'. Means v. Haley [Miss] 36 So. 257;

Logan County v. Carnahan [Neb.] 95 N. W.

812. “'here the law has been settled for

many years. and has become a rule of prop

erty. and titles have been vested on the

strength of it, the error of the law would

have to be most palpable to justify a court

in overruling previous decisions. City of

Sedalia v. Gold, 91 Mo. App. 32. “It may

be wholly unimportant when former cases

have not influenced the conduct of parties

but it would be difficult to overestimate its

importance when, as here. according to

every presumption a disposition has been

made in reliance upon the doctrine of a

former case. Our duty in the present case

seems to be plainly suggested by the

familiar admonition that the doctrine of a

former case should be adhered to if it has

become a rule of property for the case under

consideration. Bhumaker v. Pearson. 67

Ohio St. 330, 65 N. E. 1005. Where supreme

court had decided that a city was not bound

by a designation indicating the uses for

which dedicated property was intended by

the original proprietors. and the decision

had been acquiesced in for 69 years. and on

In case of a conflict be

faith of such decision vested rights in prop

erty had been obtained, the court will not

overrule such decision. “'ilkins v. Chicago.

St. L. 8: N. O. R. Co.. 110 Tenn. 422. 76 S.

W. 1026. Where a. statute under which im

provements had been made had for many

years been held valid, and improvements

made thereunder legal, this decision would

be held binding although a. similar statute

was long afterwards held invalid. The rule

of property would not be changed. Shoe

maker v. Cincinnati [Ohio] 68 N. E. 1. A

disposition of property by will had been

made in reliance upon a former decision.

Hhurnaker v. Pearson. 67 Ohio St. 830. 65

N. E. 1005. Rule recognized but held not

applicable to the case at bar. Logan County

v.'Carnahan [Neb.] 95 N. W. 812; Parke v.

Boulwars [Idaho] 73 Pac. 10. Where char

ter of no other institution had the same

provisions in regard to exemptions from

taxation as that of a certain seminary, no

rule of property could arise from a de

cision of the supreme court in reference to

exemption. hence the rule of stare (lOt‘lSla

did not preclude the overruling of such de

cision. Colo. Seminary v. Board of Com'rs.

30 Colo. 607, 71 Pac. 410.

8. Contract of suretyship made in roll

ance on former decision. Raid v. Donovan

[Mlch.] 93 N. W. 914.

0. City of Sedalia v. Gold. 91 Mo. App. 32.

10. Shoenberg v. Heyer, 91 Mo. App, 389.

A Federal circuit court will follow a de‘

vision of the circuit court oi‘ appeals. based

on decisions of state courts. regardless of

intervening state decisions on the questions.

A decision by the circuit court of appeals

that a matter was res adjudicata by reason

of state decisions, conclusive upon the cir

cuit court. The Fnyerwenther Will Cases.

118 Fed. 943: Gilmore v. Harp. 92 Mo. App.

386. The decisions of the court of appeals

must be followed by the appellate division in

New York. Hence. where the court of ap

peals had placed a different construction on

a release, identical in legal effect with one

construed by the appellate division, the lat

ter must on reargument overrule its do

vision and make it conform to that of the_

court of appeals. “'nlsh v. Hanan. 87 N.

Y. Supp. 930. See. also. Smith v. Lehigh

an. R. Co., 77 App. Div. [N. Y.] 43. in New

York the special term should follow moihod

fixed by appellate court for the distribution

of a fund. People v. American L. & '1‘. Co..

351 Misc. [N. Y.] 847. Whore the nppcllato
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tween the Federal supreme court and a state court of last resort, an inferior state

'court must follow the decision of the state court of last resort.“ By the constitu

tion of Missouri the inferior state courts must follow the last ruling of the court

of last resort,“ and this is the rule even though rights have accrued before the last

ruling, under some other ruling." The force of a decision of an intermediate court

is destroyed upon the holding of a higher court that the question passed upon

was not involved.“

(§ 4) B. Federal and state courts. When Federal courts follow state deci

sions—The construction given a state statute by state courts, not affected by any

provision of the constitution or laws of the United States, is binding upon the

United States courts." But if the question whether such statute violates the Fed

eral constitution arises," or if the local statute is merely declaratory of the com

mon law," the construction placed thereon by the state court is not binding on the

Federal courts. Where there is no state statute“ or where the question is one of

general law," the Federal courts will apply their own rules of law regardless of

the state decisions, unless the decisions of the state court have become rules of

division of one department of the supreme

court has decided a law constitutional, that

decision will be followed by the appellate

term of that department, though the ap

pellate division of another department may

have decided the law unconstitutional,

Charles v. Arthur, 84 N. Y. Supp. 284. The

court of civil appeals of Texas must follow

the decisions of the supreme court. N. Y.

Life Ins. Co. v. English [Tex. Civ. App.] 79

S, W. 616. State circuit court bound by

decision of state supreme court. Carson v.

Southern R. Co. [8. C.] 46 B. E. 525. Holding

of supreme court that defendant was en

titled to the possession of a certain fund.

as executor, is conclusive on the court of

appeals in subsequent action by the curator

of such minors to recover the fund. Gaston

v. Hayden, 98 Mo. App. 683, 73 S. W. 938.

11. On policy of insurance Texas court

followed the law of New York. as to its

effect, following its own supreme court.

Metropolitan Life Ins. Co. v. Bradley [Tex.

Civ. App.] 79 S. W. 367.

12, 13. City of Sedalla. v. Gold. 91 Mo. App.

32.

14. Ex parts Conley [Tex. Or. App.] 75 S.

W. 301,

15. Construction of employers' liability

law of New York, requiring notice of injury

within 120 days as a condition precedent to

the bringing of an action, followed by Fed

eral court. Crosby v. Lehigh Valley R. Co..

128 Fed. 193. The construction of a. state

statute by the state court has the force of

precedent to a Federal court sitting within

that state. Lockhard v. Asher Lumber Co.,

123 Fed. 480. Statute of Limitations. Tay

lor v. Union Pac. R. Co., 123 Fed. 155; Dor

rnidy v. Sharon Boiler Works, 127 Fed. 485.

Construction of a. state statute by the state

supreme court in reference to practice.

Manhattan Life Ins. Co. v. Albro [C. C. A.]

127 Fed. 281. Where a. state statute dividing

the state supreme court into divisions. and

conferring separate powers and duties on

such divisions, was held to be constitutional

by all the justices of such court, sitting in

bane in a case in which the question was

directly involved, such decision is con

clusive on the Federal courts. Williams v.

Stearns, 126 Fed 211. An interpretation of a

statute and public policy of a. state, by a

state court. in regard to a foreign corpora~

tion doing business in the state will be

followed by the Federal supreme court,

where it is claimed that the Judgment of

the state court has denied full faith and

credit to the public acts and records of the

state where the corporation is domiciled.

Interpretation by supreme court of Missis

sippi of a usury tatute as applicable to a

building and loan association domiciled in

New York. followed by supreme court. Nat.

Mut. Bldg. & Loan Ass'n v. Brahan. 193 U.

B. 635.

16. Morenci Copper Co. v. Freer, 127 Fed.

199.

11. Damages for mutual suffering cannot

be recovered where there is no averment of

actual injury or willful violation of law.

deciding contrary to state construction of

statute on that subject. Western Union Tel.

Co. v. Sklar [C. C. A.] 126 Fed. 295.

18. Where Pennsylvania had no statute

designating who were fellow servants the

Federal court sitting in that state applied

the Federal rule. Pa, CO. v. Fishack [C. C.

A.] 123 Fed, 465.

19. Keane Five Cent Sav. Bank v. Reid

[C. C. A.] 123 Fed. 221. A ruling of the

supreme court of a state that a suit for the

cancellation of a life insurance policy can

not be maintained after the death of the

insured is upon a. matter of general law and

is not. binding on a Federal court sitting

within the state. Union Life Ins. Co. v.

Riggs. 123 Fed. 812. "As this question per

tains to the law merchant, belonging with

in the larger domain of general jurispru

dence, the local ruling is not binding on this

court unless it be predicated of some special

statutory provision defining the elements of

a. negotiable instrument." State Nat. Bank

v. Cudahy Packing Co., 126 Fed. 543.

Questions whether a case of double insur—

ance is made out, so as to require con

tribution between the insurers, is one of

general commercial law. the determination

of which by the supreme court of the state

where the question arose is not binding on

the Federal courts of that jurisdiction.

Meigs v. London Assur. Co., 126 Fed. 781.
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property within that state.” Where contracts have been entered into and rights

have accrued thereon under existing state law, the Federal courts will adopt their

own interpretation of the law applicable to the case, although a different inter

pretation may be adopted by the state court after such rights have accrued." The

United States supreme court will follow the construction placed by a state court

upon its own judgment." The contract clause of the Federal constitution (art.

1, § 10) cannot be invoked against a change of decision by a state court." A de

cision in the circuit court of appeals will be followed although the case under con

sideration cannot be appealed to that court, there being a constitutional question

involved." A state court may administer the common law according to its un

derstanding and interpretation of it, being only amenable to review in the Federal

supreme court where some right, title, immunity, or privilege, the creation of

Federal power, has been asserted and, denied." A statute of a state, prescribing

rules of pleading and practice under a Federal statute, in the absence of Federal

rules on the subject, may properly be followed by a Federal court in determining

the sufiiciency of the pleadings."

When state courts follow Federal decimbnsr—A state court is bound by the

decisions of the Federal supreme court when the questions involved are Federal

in their nature," but as to the effect of such Federal decisions as a defense in a

case properly brought in a state court, the latter may follow its own decision even

when differing from the decision of the Federal court.“ The supreme court of

the United States is the final expositor of Federal statutes, and its decisions con

struing such statutes and determining their force and effect are conclusively bind

ing upon the state courts.” Where pending an appeal to higher court from a.

judgment based upon a decision of such higher court in another and analogous

case, the decision of the court in the latter case is reversed by the supreme court

of the United States, the judgment appealed from will be reversed.”0 A decision

by the Federal supreme court that the statute of limitations runs in favor of the

United States, is binding on a state court, even in a case where the United States

is not a party.“

(§ 4) (1'. Different Federal courts—A Federal court is under no obligation to

follow the decisions of other United States courts," unless they be given by a court

superior to it in the same circuit or by the supreme court."

20. Keene Five Cent. Sav. Bank v. Reid

[C. C. A.] 123 Fed. 221.

21. Federal courts held a. lien law consti

tutional. under the state constitution, al

though the state court held it unconstitution

al after the rights of parties had been fixed

by contract. Great Southern Fireproof Hotel

Co. v. Jones. 193 U. B. 632. County bonds held

to be valid though not authorized under the

(leolslons of North Carolina court rendered

since the bonds were issued. Board of

Com'rs of Henderson County, N. C., v. Trav

elers’ Ins. Co. [C. C. A.] 128 Fed. 817.

22. Decision of Indiana court that an as

sessmont for improvements was in the na

ture of a Judgment. that in this case it was

only voidnhle. not void. and could not be

nttrir‘kod collaterally, followed. Hlbben v.

. Smith. 191 U. S. 310.

28. Net. Mut. Bldg. & Loan Ass‘n v.

Brnhan. 193 U. S. 635.

24. Dent v. U. S. [Arlz.] 76 Pac. 455.

2.1. Pa. R. Co. v. Hughes, 191 U. S. 477.

20. Tonnpqh 'i‘ruction Min. Co. v. Doug

lass. 123 Fed. 936.

27. As to powers of national banks. Se

curity Nat. Bank v. St. Croix Power Co.I 117

“'15. 211, 94 N. W. 74; Hunt v. lluuser Malt

ing Co. [Minn] 96 N. \V. 85. Held. that fact

whether or not foreign court had jurisdiction

to render a valid Judgment was a Federal

question. and that Federal supreme court

must be followed. Johnston v. Mut. Re

serve Fund Llfe Ins. Co., 87 N. Y. Supp. 488.

28. Security Nat. Bank v. St. Croix Power

Co.. 117 Wis. 211, 94 N. W. 74; Hunt v.

I-Inusel'~ Mailing Co. [Minn] 96 N. \V. 85.

29. McLucas v. St. Joseph & G. I. R. Co.

[Neb.] 97 N. XV. 312.

80. Macfarland v. Byrnes, 19 App. D. C.

531. _

81. City of El Paso v. Ft. Dearborn Nut.

Bank, 96 Tex. 496. 74 S. W. 21.

32. U. S. v. Adams Exp. Co.. 119 Fed. 240.

Federal circuit courts are courts of equal

standing and authority. Clmiotti Unhnirinz

Co. v. American F. R. Co., 120 Fed. 672; Cut

ler-Hammer Mfg. Co. v. Hammer. 124 Fed.

4')?

3.1. An indictment charging the express

company with carrying on the liquor traffic

in Iowa. not sustained. on grounds that title
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(§ 4) D. Different state courts—Decisions of one state have no force as prec

edents in other states,“ though if well decided they 'may be followed, as a matter of

comity.“ Where a statute is adopted from another state it is adopted with the con

struction then given it by the highest court of that state." In no case has the de

cision of an inferior court of a. foreign state the force of precedent in any other

state." A decision of a foreign state which, if followed, would affect real property

in local state will not be a precedent to such local state,” unless the local court be

satisfied of the soundness of the reasoning by which it is supported."

STATES.

Boundaries and Jurisdiction (1708).

Property (1701).

Contrucin (1704).

Oflicern nnd Employee (17“).

i 5. Fiscal Management (1700).

i 6. Clnimn (1700).

I 7. Action. BY Ind Aflllllt (1706).

mun-nu“

9'9"?

Scope. Many matters common to public bodies in general are elsewhere

il‘QzliOil.“

§ 1. Boundaries and jurisdiction. Boundaries—Long acquiescence by sov

ereignties in a given situation as regards the boundary between them is very strong

evidence of the true position of the boundary.‘1 The question of the true boundary

line between two states is cognizable in the supreme court of the United States ;“

but they may be fixed by commissioners, their action being ratified by the legisla

tures of the respective states and approved by congress.“ The main channel of

a river constituting the boundary between states means the principal navigable

channel, the one navigated by steamboats. It may be at points nearer one state

than another, and it may be a shifting line. The purpose is to preserve for all

time within the boundaries of each state one-half of the navigable pathway of the

river, wherever located.“ But where the river cuts an entirely new channel, chan

ging land from one bank to another, it does not affect the boundary, which remains

in the old channel.“

Jurisdiction—The governmental jurisdiction of a state is co-extensive with its

territorial limits, but certain jurisdiction of a juridical character may be granted

ute by the court of last resort at the time

when the statute is adopted by another

state will control in construing the statute

in the latter state, and not a construction

subsequent to its adoption. Elias v. Terri

tory [Ariz.] 76 Pac. 665.

87. Suit in equity to enjoin defendant

from interfering with property of plaintiff

situated in another state. Schmaitz v. York

Mfg. Co.. 204 Pa_ 1, 59 L. R. A. 907.

30158, 39. Coveney v. Conlin, 20 App. D. C

40.

Curr.

passed at once to consignee, and that the

weight of authority of the United States

courts announced a different doctrine made

no difference. U. B. v. Adams Exp. Co., 119

Fed. 240,

34. Covenoy v. Conlin, 20 App. D. C. 303.

Where a contract is made in one state with

a. foreign corporation, is failure to adopt the

construction placed on such contract by the

court of the state where the corporation was

created is not a. denial of full faith and

credit to the laws of such state. within the

Federal constitution. Washington Life Ins.

Co. v. Glover. 25 Ky. L. R. 1327, 78 Shilvfi

0

See Officers and Public Employes, 2

Law. p, 1069; Public Contracts, 2 Curr.

146. Though the laws of Mississippi Law, p, 1280_

that insured binds himself, upon taking cer- 41. Franzini v. Layland [Wis.] 97 N, W_

tificate. as to all future by-iaws of such so- 499.

ciety, even though it impairs his contract

of insurance. this decision will not be foi

iowed in Missouri, upon suit to recover upon

his contract of insurance. Campbell v.

'American B. C. E. 100 Mo. App. 249, 73 S.

W. 342.

85. Coveney v. Conlin. 20 App. D. C. 803;

Cutler-Hammer Mfg. Co. v. Hammer. 124

Fed. 222: Ancient Order of Hibernians, Divi

sion No. 1, v. Sparrow [Mont] 74 Fee. 197.

30. The construction placed upon a nat

42. Tenn. v. Va.., 190 U. S. 64, 47 Law.

Ed. 956.

43. State line between New York and

New Jersey fixed in the middle of the Hud

son River and New York Bay. in 1833.

Cent. R. R. of N. J. v, Jersey City [N. J.

Law] 56 Atl. 239.

44. Franzlni v. Layland [Wis.] 97 N. W.

499.

45. Btockley v. Cissna [C. C. A.] 119 Fed.

812.
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over portions thereof to a neighboring state.“ Where a navigable river is the

boundary between two states, either state may grant the exclusive right to ferry

from its shores and to fix the charges without the concurrence of the other."

States may have concurrent jurisdiction to make and execute laws on the river that

flows between them as a boundary,“ but concurrent jurisdiction between states does

not imply concurrent dominion and ownership.“ A state which upon its admis

sion to the Union disclaimed “all title to swamp lands patented by the United

States” has no jurisdiction to sell same.“ The jurisdiction of the state over In

dian lands in its boundaries extends to protecting parties who have acquired peace

able possession, until the controversy as to title is determined, which controversy is

in the exclusive jurisdiction of the land department.“ The exercise by the state

of jurisdiction over certain land is conclusive on the courts as to such jurisdic~

tion."2

§ 2. Property."—Lands patented by the United States before the formation

of a state government and included by proclamation within the boundaries of an

Indian Reservation are not the property of that state.“ The state can only be

estopped from asserting her right to her own property by legislative enactment or

resolution.“ The lands granted to a state for school purposes and the proceeds

of the sale thereof constitute a trust fund and the faith and honor of the state is

pledged to its maintenance and faithful distribution." '

§ 3. Contracts—No state may make any law impairing the obligation of its

contracts, but past due bonds may be written ofi the books and not carried there

in as debts of the state." A contract with state officers or boards is in sub

stance a contract with the state, and their determination as to whether a contract

shall be kept or broken is its determination." The state is not liable on contracts

made by its agents or instrumentalities, unless such contracts are within their ex

pressly conferred powers." A statute prescribing the terms upon which the state

is to be bound by a contract to be executed by a public officer in its behalf is man

datory.‘° The state may contract with an agent to prosecute its claims and make

compensation dependent upon success.“ Where work voted for by the legislature

is apportioned under separate contracts, and the aggregate of the contracts does

52. Authority exercised over land up to

a river, which by avulsion has changed its

channel, bringing land formerly belonging

to a foreign country within the apparent

limits of the state. Rodriguez v. Hernandez

[Tex. Civ. App.] 79 S. W. 843.

53. See, also, the topic Public Lands, 2

Curr. Law. p. 1295.

54. Jones v. Callvert, 32 Wash. 610, 73

Pac. 701.

as. Common-law rule followed as to pro

ceeding by information at intruion against

trespassers on state lands. State v. Paxson

[Ga.] 46 S. E. 872.

46. The exclusive jurisdiction granted to

New York, by New Jersey over the waters

of New York Bay, does not affect the lat

ter's right of taxation against the lands

thereunder lying within New Jersey’s bound

ary lines. Cent. R. R_ 01' N. J. v. Jersey

City [N. J. Law] 56 Atl. 239.

41. West Virginia cannot punish one act

ing under an Ohio ferry franchise, for char

ging more than is allowed by the West

Virginia law for terriage over the Ohio

River. State v. Faudre [W. Va.] 46 S. E.

269.

48- Servlce of process from an Indiana

court made on the Ohio River, on the Ken

tucky side of the low-water mark on the

Indiana shore, is good. Wedding v. Meyier,

192 U. S. 673.

49. "Concurrent jurisdiction on the wa

ter," separating Minnesota and Wisconsin,

must concern things on the water in some

way connected with navigation: not owner

ship 01 the water, or land thereunder, or

fish or game inhabiting the same. Roberts

v. Fullerton. 117 Wis. 222, 93 N. W. 1111.

50. Jones v. Callvert, 82 Wash. 610, 78

PIC. 701.

51. Reservation State Bank v. Holst [5.

D.] 95 N. W. 931.

56. Taber v. Trustees of State Hospital

for the Insane, 127 Fed. 174.

M. Smith v. Jennings [S. C.] 45 S. E.

821.

58. State v. Mortensen [Neb.] 95 N. W.

881.

50. Action against the state by an ex

pert employed by the bonrd 01‘ railroad com

missioners is not maintainable, no appro

priation having been made therefor. Polk v.

State, 138 Cal. 884, 71 Fee. 435.

00. Camp v. McLin [Fla.] 32 So. 987.

01. Such a contract is not void as against

public policy. Opinion of the Justices [N.

H.] 54 Atl. 950.
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not exceed the amount voted for, a contractor may recover damages for abandon

ment of his work by the state before the amount of his contract was abandoned.”

A state contract for employment is not held to be renewed because of the failure

of the employing board to take action before the expiration of the term of such

employment.” The right of a state to vary the work of a contractor does not imply

the right to stop such work without incurring liability.“ The statutes are the

property of the state and the legislature may grant to a person the right to pub~

lish the same. That the secretary of state is directed to distribute a certain num

ber does not in terms vest title or ownership in such distributees."

§ 4. O/Yiqcrs and employcs.-——State oilicers or agents may be appointed by the

legislature in cases not otherwise provided for; there is no inherent appointing

power vested in the governor." A state officer lawfully holding two not incom

patible oifices is entitled to the salaries of both." It is only to enforce the per

formance of purely ministerial acts that mandamus will lie against state oi’ficers."

The actions of state ofiiccrs may be quasi-judicial or merely ministerial, according

to the nature of the act performed." State officers cannot be held as garnishees

in the absence of a statute allowing the state to be sued." To bind the state on

a contract made in its behalf, a public officer must possess real as distinguished

from apparent authority, and cannot be held as having estopped himself from deny

ing the validity of the contract.“ A state oilicer receiving fees under a void act

cannot be allowed to deny that he acted in an official capacity, when called to ac

count by the state, though the state has no legal title to the fees."2 State officers

are not held to more than a substantial compliance with the statutes imposing duties

upon them; a literal compliance in unessential particulars is not demanded."

The power of trustees of state instrumentalities to contract debts is limited by

legislative appropriations, and when contracted, such debts are debts of the state.“

The various boards or instrumentalities of the state, their membership and com

pensation, are subject to the will of the legislature, subject only to rights granted

by the constitution." The determination by such boards in discretionary matters

is the determination of the state." It is the duty of the board of commissioners

to contract for insurance for a state insane asylum, and 01' the superintendent to

certify the amount of premiums to the state auditor." A clerk of a board is the

agent thereof, not a trustee of its funds, and he and his bond are liable at once

for any defalcation, and not at the expiration of his term." Official misconduct

is not established by showing that trust funds have been used by a public officer for

02. Baker v. State, 77 App. Div. [N. Y.]

528.

08. The final action refusing the re-elec

tion of the physician relates back to the

meeting before the expiration of his term.

Taber v. Trustees of State Hospital for the

Insane. 127 Fed. 174.

(H. Baker v. State, 77 App. Div. [N. Y.]

528.

65. Marsh v. Btonebraker [Neb.] 98 N. W.

699.

60. Cox v. State [Ark] 78 S. W. 758.

67 A secretary of state acting by law in

place of a deceased governor is entitled to

the salaries of both oflices. State v. Grant

[Wyo.] 73 Pac. 470.

68. The act of a governor in relieving

from command an officer of the national

guard is a discretion, and not a ministerial

act. State v. Jelks. 138 Ala. 115.

69. A state auditor in refusing to issue a

validity of the act authorizing it, acts in

a quasi-Judicial capacity, and certiorari will

lie to review his act. Minn. Sugar Co. v.

Iverson [Minn.] 97 N. W. 464.

70. Even though a statute exempting

state officers from garnishment had been re

pealed. Keen v. Smith [Or.] 76 Pac. 1065.

71. Camp v. McLin [Fla.] 32 So. 927.

72. State v. Porter [Neb.] 95 N. W. 769.

73. People v. McDonough, 173 N. Y. 181,

65 N. E. 963.

74. State v. McMillan [N. D.] 96 N. W.

310.

75. Thomas v. State (S. D.] 97

1011.

76. People v. McDonough. 85 ADD. Div.

[N. Y.] 162.

77. Furnish v. Satterwhite, 24 Ky. L. R.

1723, 72 S. W. 309.

78. State v. Davis, 42 Or. 34, 71 Pac. 68,

N. W.

bountygvvarrant on the ground of the in- 72 Pac. 317.
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the very purpose the legislature and the owners of the fund intended it should be."

There is no vacancy in the ofiice of the governor or lieutenant governor, to be filled

by an election for an unexpired term, where the governor dies, and the lieutenant

governor performs the governor’s duties.‘0 The relieving a colonel of the national

guard from command is not a removal from ofiice requiring a court-martial.n

Either house of the legislature is the sole judge of the election and qualification

of its members."

§ 5. Fiscal management—No state has a right to emit bills of credit" or

make any grant of public money to any individual or corporation.“ No money

should be drawn from the state treasury except in pursuance of an appropriation

by law.“ State certificates of indebtedness must be issued under a valid law or

appropriation or they are void.“ Though public revenues may be appropriated in

advance of their receipt, they do not constitute a debt or liability against the state;

they operate upon the incoming revenues in the nature of a cash transaction, and

cannot be included in the bonded or other indebtedness limited by the constitu

tion." The annual tax to defray the “estimated expenses” of the state for each

year should be limited to the amount needed to defray such expenses." The

direction to state ofl‘icers to pay certain claims “out of any money not otherwise

appropriated” renders any more specific appropriation unnecessary."

§ 6. Claims—A claim arising under a void law is not a moral obligation

which will support a grant of public funds.” A liability to the state cannot be

released or extinguished by the legislature." In New Hampshire, claims of the

state against the United States may be prosecuted by an agent appointed by the

governor." A claimant against the state cannot accept an amount allowed him

by the decision of the auditor and then appeal from that decision.”

§ 7. Actions by and against—Authority to sue the state must be expressed

in its constitution or statutes.“ A sovereign state cannot be sued in its own courts

without its consent; most of the states have to a limited degree waived this pre

rogative." In Illinois, the state may not be sued.” In Massachusetts, suit may

be brought against the state in cases where a mechanic’s lien could attach if against

private parties." The state may be sued to recover taxes illegally paid to it by a

county, and the fact that repayment would create a deficiency in state revenues is

79- Feee received under an act creating a 88. State v. Froehlich. 118 Win. 129, 84

state registry of brands and marks, but de- N. W. 60,

clared to be unconstitutional. State v. Por- 89. Hart v. State [Ind.] 64 N. E. 864.

ter [Neb.] 95 N. W. 769.

80. State v. McBride. 29 Wash. 835, 70

Pac. 25.

81. State v. Jelks, 138 Ala. 116.

82- Corbett v. Naylor [R. I.] 67 At]. 803:

Mills v. Newell. 80 C010. 377, 70 Fee. 405.

83. South Carolina revenue bond scrip ls

invalid as against her own constitution and

that of the l'nited States. Robinson v. Lee,

122 Fed. 1012.

SI. .\n appropriation of taxes to a road

district is not unconstitutional. Elting v.

Hickman, 172 Mo. 237, 72 S. W. 700.

85. Boyd v. Dunbar [Or.] 75 Pac. 695.

86. The senate alone cannot extend the

powers of a committee thereof beyond the

session and fix the compensation. State

auditor‘s certificates given in payment 01’

their compensation are void. 'i‘ipton v. Par

ker [Ark] 74 8. W. 298.

87. The current expenses of a state can

not accumulate or ripen into a. debt. Stein

v. Morrison [Idaho] 75 Fee. 246.

90. Minnesota Sugar Co. v. Iverson

[Mlnn.] 97 N. W. 464, citing 84 Mich. 420, 11

L. R. A. 534, and criticising 163 U. S. 427.

91. Const. art. 3. 5 24. State v. Mellette

(S, D.] 92 N. W. 395.

02. Opinion of the Justices [N. H.] 54 Atl.

950.

03. Weston v. Felk [Neb.] 92 N. W. 204.

M. Hollister v. State [idaho] 71 Pac.

541. A Joint resolution authorizing certain

claimants to sue the state is as effective as

a law on the same subject. Com. v. Lyon,

24 Ky. L R. 1747, 72 S. W. 823.

95. Specific performance of a. contract

cannot be enforced against a state. State v.

Mortensen [Neb.] 95 N. W. 831_

08. An application to confirm a. tax as

sessment against iota donated by congress

for the use of schools of a city is not a

suit against the state, but against the board

of education. City of Chicago v. Chicago,

207 Ill. 37. 6! N. E. 580.

0338 Kennedy v. Com., 182 Mass. 480, 65 N.

E, ..
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no defense." A general authorization to a state agency to sue and be sued does

not authorize suits for damages for torts of the oificers and employes thereof.”

An action against a state oflicer to enjoin him from proceeding in the name of the

state is a suit against the state,“’0 but a suit against individuals to prevent them

as officers of a state from enforcing an unconstitutional law is not a suit against

the state.101 In actions against the state or its officers, all prcsumptions are in

favor of the due performance of oflicial duties)“ The state may recover costs

paid in an action which she was not legally bound to pay.‘°' Limitations do not

run against the right of action against a state until the passage of a statute giving

the right to sue.‘°‘ In Louisiana, the statute of limitations does not run against

the state!“ Nor in Georgia?“ In Indiana, the statute of limitations does not

run against the state, except as to surcties.‘°' But in Oregon, the statute of lim

itations applies to all actions by the state?"

STATUTES.

| 1. Ennctment (1107), i 6. Retroactive Elect (1782).

I 2. Special or Local Lawn (1710). I 7. Repeal (1738).

i 8. Subject. and Title. (1717). A. In General (1733).

i 4. Amendments and Revision: (11,)- B. Implied Repeal (1734).

i 5 Interpretation (1722).

§ 1. E'nactmcnt.—An act must receive the constitutional majority of the

votes of the house attempting to pass it.‘ To become a law, a bill must be re

ferred to a committee, acted on by it in session, and returned therefrom, which

facts must aflirmatively appear on the journal.. A bill must be introduced while

there remains time to legally pass it.‘ It is usually required that a bill should

be read three times, in each branch of the legislature ;‘ but it need not be so

read each time under an exactly identical title.‘ Amendments need not be so

read; it is sufficient that they be printed and the bill as amended be passed by

both houses.‘ A proposed amendment,

as. Ulster County v. State, 177 N. Y. 189,

59 N. E. 370.

99. Alabama insane asylum not liable for

personal injuries resulting from its negli

VVhite v. Ala. Insane Hospital, 138gence.

Ala. 479.

100. Morenci Copper Co. v. Freer, 127

Fed. 199.

101. Front v. Starr, 188 U. S. 637, 47 Law.

Ed. 584.

102. San Luis Obispo County v. Gage, 139

Cal. 398, 73 Pac. 174.

103. State v. New Orleans D. R. Co. [La.]

36 So. 205.

104. San Luis Obispo County v. Gage, 139

Cal. 398. 73 Pac. 174.

105. State v. New Orleans D. R. Co. [La.]

36 So. 205.

106. Prescription does not run in any

case against the state. State v. Paxson

[Ga] 46 S. E. 872.

107. Teri-e Ilaute & I. R. Co. v. State, 159

Ind. 438, 65 N. E. 401.

108. State v. Davis, 42 Or. 34, 71 Pac. 68.

1. State v. Davis [Neb.] 92 N. W. 740.

2. .-\ decision in committee to report a bill

“without recommendation" is "action" there

on; the journal need not show the character

of the action. Walker v. City Council of

Montgomery [Ala.] 36 So. 23.

3. Eighty seventh day of session is too

late. People v. Loomis [Mich.] 98 N. W. 262.

4. Potter v. Lainhart [Fla-.1 33 80. 25l. A

if agreed to, must be entered on the

bill to allow a county to raise money must

be read three times and have the yea: and

hays of last two readings entered on the

journal. W’here the journal does not give

the names of those voting in the negative,

and it does not appear affirmatively that

none so voted, the bill is invalid. Debnam

v. Chitty, 131 N. C. 657. It sufficiently ap

pears that a bill had a. first reading where

the Journals of the legislature recite that it

was introduced and referred to a committee.

and that it subsequently passed its second

and third readings by a recorded vote. and

the act was ratified by the presiding officers.

who certified that it had passed three read

ings. Priv. Laws N. C. 1858-59. p. 212, c.

166, relating to issue or municipal bonds in

aid 0! railroads. Board of Com'rs of Hon

derson County v. Travelera' Ind. Co. [C. C.

A.] 128 Fed. 817.

5. Defects in the title may be cured bv

amendment. Richards v. State [Neb.] 91 N.

W. 878.

0. Cleland v. Anderson [Neb.] 92 N. W.

9.06. Bills imposing a tax must be read

three times before passage: but an amend

ment thereto, in itself imposing no tax. need

not be so read. Brown v. Stewart [N. C.] 46

S. E. 741. The fact that after a bill had

properly passed the house it was amended

by the senate. and, after being sent to a

conference committee. was adopted without

being read on three several days in each
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journal of each house.’ The substitution of a new bill by the house, instead of

passing the bill which the senate had passed, can be considered by the senate

an amendment, and requires only a concurrence, and not a formal call of the

ycas and nays, which the constitution requires on final passage of a bill.8 Wheth

er an amendment to the constitution has been regularly proposed, adopted and

ratified is a question for the courts and not the political department of the gov

ernment..

A statute ratified and confirmed by a constitutional amendment is not nec

essarily adopted into the constitution; it may be merely validated; but if a clause

is added reserving to the legislature the right to amend, then it does go into

the constitution, except as to that right." A joint resolution authorizing certain

claimants to sue the state is as effective as a law on the same subject.11 Excep

tions to the manner of passing bills and the time of their taking efiect, resulting

from emergencies, will be strictly construed, and no exception allowed beyond

the one recited as necessary in the emergency.n One legislature possesses no

power to bind a succeeding one by prescribing prerequisite conditions to the pas

sage of bills, and a duly authenticated act cannot be held invalid because such

conditions prescribed by an act of a preceding legislature were not observed.“

The five days allowed the governor for the consideration of bills presented to

him is a matter of privilege, and a bill may become a law without his signature

if returned in less than five days with a notification to that effect.“ A bill

does not become law by failure of the executive to act on it if the legislature

adjourns within the time allowed for his action.“ A joint resolution vetoed by

the governor may be returned by him to the House at the next session, and be

considered by them, even with new members seated."

Special sessions—The powers of legislature at special sessions are limited

to the matters specifically mentioned in the proclamation, and where a subject

is named, general-legislation thereon is proper, though it be not exactly as recom

mended." >

house. and without entering the green and taxes to halt present rates;" any legislation

nays on the journals on the second and third

readings, does not render the not void in the

absence of a showing that any of the amend

ments were or a. kind required by the con

stitution (N. C. Const. art. 2. sec. 4) to be

passed with such formalities. Laws 1901. p.

I48. 0. 9. 5 91, relating to taxation of cor

porations. construed. State v. Armour Pack

ing Co. [N. C.] 47 S. E. 411.

7. People v. Loomis [Mlch.] 98 N. W. 262.

8. Brake v. Callison, 122 Fed. 722.

0. Karlderly v. Portland [Or.] 74 Pac. 710.

10. State v. Kohnke, 109 La. 838.

11. Com. v. Lyon. 24 Ky. L R. 1747, 7| 5.

W. 823.

1!. “'ickes-Nease v. Watts. 80 Tex. Civ.

.\pp. 515. 10 S. W. 1001.

I3. Mnnigault v. S. M. Ward & Co., 123

Fed. 707.

14. Arkansas Acts 1903. p. 141. authoriz

ing certain persons to testify in certain

cases. is not invalid because returned to the

house without the governor's signature. in

less than five days after it was sent to him.

and with a statement that the bill might be

come a law without his signature. Hunt v.

State [Ariel 79 8. W. 769.

16. Monroe v. Green [Ark] 16 S. W. 199.

10- Bmith v. Jennings [8. 0.] 45 B. E. 821.

11. Proclamation stated object to be “To

provide to reduce penalties and interest on

on the general subject of reduction is per

missible. Baker v. Kaiser [C. C. A.] 126

Fed. 311. When the legislature in extra

ordinary scssion is limited by the constitu

tion to the consideration of matters for

which the session was specially called, all

acts passed relating to other subjects are

void. The governor may not restrict the

legislature as to the mode in which the pur

poses of the session may be accomplished.

Colo. Sens. Laws 1901, pp. 47, 48, c. 3. § 18. im

posing a license fee on liquor dealers hold

a statute for the purpose of raising revenue

and not for the regulation of the liquor

traffic. In valid. though passed at an extra

session, the purpose of which was restricted

by the governor's proclamation (Const. art.

4. sec. 9) to the enactment of a state revenue

law. Parsons v. People [0010.] 76 Pac. 666.

But when not IO limited. they are not re

stricted to the matters for the considera

tion of which the governor‘s proclamation

states that they were convened. “'nsh.

Const. art. 3, I 7, providing that the govern

or‘s proclamation convening the legislature

in extra session shall state the purpose (or

which such session is called. does not limit

the legislature to the consideration of mat

ters .0 stated. Lawn Ex. Bess. 1901, o. 6. p.

1!, relating to criminal prosecutions. is valid.

though its subject not included in the proc
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The journals—Provisions as to entries in legislative journals are mandatory.

The journals are competent evidence of the procedure and their showing may

rebut the presumption of regularity." Journals when competent as evidence"

import absolute verity and cannot be explained or altered by parol.” Where two

acts are in substance identical as to the oifense to be punished and bear the same

date, but diifer as to penalty, the last act is the one in force and the journals

of the two houses may be consulted to determine which act was the last one

passed.’1 If a statute is claimed to be unconstitutional as not properly passed,

the trial court need not inspect the legislative journals; the party claiming it

must present the facts he relies on. Nor will the appellate court inspect the jour

nals, the facts relied on not being in the bill of exceptions."

Submission to popular vote—An act requiring a submission to popular

vote is invalid until so submitted ;” but an amendment to such an act need not be

so submitted." Whether a law is necessary, within the meaning of that provision

of the initiative and referendum amendment to the Oregon constitution excepting

from its operation laws necessary for the immediate preservation of the public

peace, health, or safety, is a question for the legislature.”

Presumpiions and evidence as to passags.—Every preemption is in favor

of the legality of legislation, and evidence in rebuttal must be very clear." The

presumption of passage, due to the signatures of both presiding oflicers and the

executive approval, may be rebutted by the failure of the journal of either body

to show the passage of the act." Immaterial verbal departures from'the formal

enacting clause are not fatal.”

Publication.—The appearance of a section in officially revised statutes is sufli

cient authority for treating it as the law on the subject, until shown to be in

correct by the files in the secretary of state’s office.” The publication of a private

law is evidence of its terms, and the legislative journals can only be resorted to

in order to ascertain whether it was passed with the three readings the con

stitution requires.” The printing of an act by public authority is prima facie

lamation convening the session. State v.

Fair [Wash] 76 Pac. 781.

18. State v. Cohill [Wyo.] 75 Pac. 433.

Journal entries held to sufficiently show bill

was signed by speaker of the House. Young

er v. Hehn [YVyoJ 75 Pac. 443. Where the

constitution requires a bill to be passed in a

lmrliculnr way, which must appear in the

journals, reference may be had to them to

determine whether it was passed in that

Way. State v. Armour Packing Co. [N. C.]

47 8. E, 411.

19. Is competent to show that yeas and

Hays have been entered. Brown v. Stewart

[N. C.] 46 S. E. 741.

20. The copy of the journal deposited

with the secretary of state is not erdence

{or any purpose. Town of Wilson v. Mark

ley, 133 N. C. 616. Are the only evidence

admissible as to the manner in which the

act was passed. Indorsements or entries on

the original bill cannot be considered. State

v. Armour Packing Co. [N. C.] 47 S. E. 411.

21. Derby v. State, 24 Ohio Circ. R. 304.

22. Peckham v. People [Colo.] 75 Pac.

422.

23. Presidio County v. J'efl Davis County

[Tex. Civ. App.] 77 S. W. 278.

24. Dallis v. Griffin, 117 Ga. 408.

25. The legislature had power to declare

the Portland charter such a necessary act.

and to provide that it should go into effect

immediately on its approval by the gov

ernor. Kadderly v. Portland [0r.] 74 Fee.

710.

20. Brake v. Callison, 122 Fed. 722.

27. People v. Knopf. 198 Ill. 340, 64 N. E.

842, 1127. Where the constitution requires

that local notices of intention to pass be

published 20 days before the introduction

of local bills. and the house journal is silent

as to the publication. the notice will be

presumed to be given. Keene v. Jefferson

County, 135 Ala. 465. Construed as not spe

cial so as to require local publication before

passing. Dehon v. Lafourche Basin Levee

Board, 110 La. 767. The ratification of a. bill

raises the presumption that it has become a.

law in due course of legislative procedure.

State v. Armour Packing Co. [N. C.] 47 S. E.

411.

28. A resolution beginning “Be it re

solved" is a. sufficient compliance with the

constitution requiring all laws to be en

acted with the words. “Be it enacted."

Smith v. Jennings [S. C.] 45 S. E. 821. An

not beginning, "Be it enacted by the Gen

ern] Assembly" instead of the "General As

sembly of Louisiana," is valid. State v.

Cucullu, 110 La. 1087.

29. Langston v. Canterbury, 173 M0. 122,

73 S. W. 151.

30. Town of Wilson v. Markiey, 183 N. C.

616.
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proof that it is a law as it purports to be.“1 Printed copies of statutes purport

ing to be issued under the authority of the state are prima facie evidence of their

passage and existence; but this may be overcome by entries in the legislative

journals explicitly contradicting it.“2 Publishing an amended section of a stat

ute in a wrong chapter does not render the section inoperative.” A general act

which provides that it shall take effect after its publication in the “official city

paper” takes effect from its publication in the oflicial state paper, notwithstand

ing such provision.“

§ 2. Special or local laws. In general.—Legislation must commonly be

by general laws, whenever a law of a general nature, having a uniform operation

throughout the state, can be made fully to cover any given subject-matter, and

local or special laws cannot be constitutionally enacted as to such subject-matter ;"

but a special act is not invalid because the same result could have been accom

plished by a general act." A special act is permissible where the subject is spe

cial and particular in its nature ;" or a general law may be enacted, and the

legislature is the sole judge of which is advisable." The question is not aiIected

by the fact that a general law has been passed on the same subject ;" but whether

a law is general or special in its nature is for the courts to decide and not the

legislature.“ The adoption by a city of a general law does not make it a special

one, nor does the grant of a special power afiect the right to the exercise of a

general power.“ The difference between a general and a special law is that a

general lav? applies to all of a class, while a special law applies to one or to a

part of a class only." A local and special act passed before the adoption of the

constitution cannot, after the adoption, be amended by a local act, if the constitu

tion prohibit special laws on that subject.“

Classification.—All general laws should have a uniform operation throughout

the state,“ but a classification of the

81. Henry v. State [Ark.] 76 B. W. 1071.

a. City of Beatrice v. Edminson [C. C.

.\.1 117 Fed. 427.

38. Pioneer Fuel Co. v. Molloy, 131 Mich.

465, 91 N. W. 750.

34. State v. Topeka [Kan] 74 Fee. 647.

35. The matter 0! schools and school dis

tricts is of a general nature, and an not

creating a special school district in a par

ticular county is local and unconstitutional.

State v. Spelimiro. 67 Ohio St. 77. 65 N. E.

619; Dailis v. Griffin. 117 Ga. 408; State v.

Hammond. 66 S. C. 219; State v. Anslinger.

171 M0. 600. 71 S. W. 1041; State v. Ham

mond. 66 B. C. 300; Galveston & W. R. Co.

v. Galveston. 96 Tex. 520, 74 S. W. 637; Cle

lnnd v. Anderson [Neb.] 92 N. W. 306; Ma

thews v. People. 202 Ill. 389. 67 N. E. 28. An

act locally fixing oillcer‘s tees does not of

iend the inhibition 01‘ special laws affecting

matters legislated upon generally. Ilerbert

v. Baltimore County Com'rs, 97 Md. 639. The

--onstltutlon of Mississippi forbids any law

for the beneilt of any existing corporation

r-xcept upon its holding its charter subject

In the present constitution. An act empow

ering a railroad company (which is a pri

vate corporation under § 87). to do certain

acts under its old charter. is void. Yazoo

& M. V. R. Co. v. Southern R. Co. [Mist-1.] 86

So. 74.

30. St. Louis B. W. R. Co. v. Grayson

[Ark] '18 S. W. 777.

1'. “'eston v. Ryan [Neb.] 97 N. W. 347.

as. Rambo v. Larrabce. 67 Kan. 634. 73

objects to which they may exclusively

Fee. 915. “An act fixing the time of holding

court in Jefferson county" is not objection

able as a. special enactment. City of Mt.

Vernon v. Evans d: H. Fire Brick Co.. 204

Ill. 32. 68 N. E. 208; Weston v. Ryan [Neb.]

97 N. W. 347; Manigault v. S. M. Ward & Co..

123 Fed. 707.

39. City of Oak Clii‘! v. State [Tex. Civ.

App.] 77 S. W. 24.

In some states it is expressly provided

otherwise.

40. Rambo v. Larrabee, 67 Kan. 634, 73

Fee. 915: State v. Hammond. 66 S. C. 219.

41. Appleton Waterworks Co. v. Appleton.

116 Wis. 363. 98 N. W. 262.

42. City of Little Rock v. North Little

Rock [Ark] 79 S. W. 785. To make a. law

general, it is not necessary that it should

operate upon all cities and towns of a state.

but i‘ is sufliclent if it apples to all which

come within the class therein specified. Id.

48. De Hay v. Com’rs of Berkeley County.

66 S. C. 229.

44. Boise City Artesian H. & C. W. Co. v.

Boise City [C. C. A.] 123 Fed. 232. “Act to

provide for the organization of cities and in

corporated villages." etc. Zumstein v. Mul

len. 67 Ohio St. 382. 68 N. E. 140. An act

excepting a city from the operation or a

general law is invalid. Cedar Rapids “’ater

Co. v. Cedar Rapids. 117 Iowa. 260. 91 N. \V.

1081; Verges v. Milwaukee County. 118 Wis.

191. 93 N. W. 44; MeGlnnis v. Rntrsdale. 116

Ga. 246. An act authorizing- a certain coun

ty to levy tines at a certain rate is law of a
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apply is inevitable and proper. A classification should have a direct and natural

reference to the purpose that gives rise to the legislation,“ and must be based

upon substantial distinctions which make one class really distinct from another."

The constitution defines classes in some cases, and where this has been done, no

other classification is permissible ;" otherwise the legislature may classify objects

of legislation; the classification to be reasonable and not artificial or arbitrary."

A classification even though arbitrary may be reasonable and made with a rea

sonable and proper purpose.“ A discrimination between classes is proper but

not between members of a class,“0 and the arbitrary exemption of a particular

class is forbidden." A legislative classification, if proper, may make general

a law which otherwise would be objectionable as special."

Based on p0pulati0n.—Classificati0ns on the basis of population are very

common, and are generally valid; but where shown to be clearly intended to ap

ply to but one community, they are sometimes declared void ;“ an opposite hold

ing, however, is the rule more frequently adopted.“ If broad and generally

comprehensive, these classifications are permissible," but a discrimination based

general nature that does not operate unl

tormly throughout the state and is void.

Pump v. Lucas County Com'rs, 69 Ohio St.

448, 69 N. E. 666. An act authorizing set

oi! of benefits where property is taken for

public use is invalid. as constitution exempts

corporations other than municipal from such

a. rule. Beveridge v. Lewis, 13? Cal. 619, 70

Pac. 1083, 59 L. R. A. 581.

45. Classification of bodies of water ac

cording to their size is reasonable. Albrlght

v. Sussex County L. & P. Commission, 68

N. J. Law, 523; State v. Board of Trustees

[Wis.] 98 N. W. 964; Severance v. Murphy

[8. C.] 48 S. E. 85.

40. Generally based on population. State

v. Board of Trustees [Wis.] 98 N. W. 954.

The classification must be based on some

apparent natural reason; some reason sug

gested by necessity; by such a difference in

the situation and circumstances of the sub

jects placed in different classes. as suggests

the necessity or propriety of different legis

lation with respect to them. Id. There is

no certain test to determine the constitu

tionality of such classifications, but the facts

and circumstances of each particular situa

tion must be taken into consideration. Id.

The characteristics of each class should be

so far different from those of other classes

as to reasonably suggest the propriety. hav

ing regard to the public good, of substan

tially different legislation. Id.

47. Classification of the cities of a state.

Love v. Liddle, 26 Utah, 62, 72 Fee. 185.

48. Act as to “written contracts between

owners of land and brokers, or agents, to

sell lands." Baker v. Gillan [Neb.] 94 N.

W. 615; Rambo v. Larrabee, 67 Kan. 634, 73

Fee. 915.

49. An act applying to a. particular class

of railroad employes. Froelich v. Toledo 8:

0. C. R. Co., 24 Ohio Circ. R. 359.

50. Ex parte Iiernan [Tex. Cr. App.] 77

8. W. 225. The law must apply equally to

each member of the class. State v. Board

of Trustees [Wis.] 98 N. W. 964.

51. State v. Harmon. 23 Ohio Clrc. R. 292.

63. Ricclo v. Hoboken [N. J. Err. &

App.] 55 Atl. 1109.

53. An act in regard to “counties hav

ing over 200,000 population" is void as a spe

old] law. applicable to but one county in the

state. Strong v. Dignan, 807 111. 385, 69 N.

E. 909.

54. Act applicable to cities of over 300.000

population is not invalid because applicable

only to St. Louis. State v. Faulkner, 175

Mo. 648, 75 S. W. 116. The fact that at the

time of its passage only one city in the state

is within such class is immaterial. Wis.

Laws 1899, p. 443. c. 265, establishing police

men's pension fund, not in contravention of

Const. art. 4, Q 31, subd. 9. State v. Board

of Trustees [Wis.] 98 N. W. 954. A law

relating to counties of over 150,000 popu

lation is a general law. as it embraces all

counties answering the requirement, though

as a. matter of fact there was only one such

county in the state. Verges v. Milwaukee

County, 116 Wis. 191, 93 N. W. 44. An act

applicable to counties of over 150,000 in

habitants is not invalid as applying to but

one county in the state, since it will include

other counties which may hereafter come

within that class. Ex parte Loving [Mo.]

77 S. W. 508. Where the constitution defines

different classes of cities according to popu

lation, a statute applying to cities of the

first class is not unconstitutional as local

and special, because there is but one city in

that class. Woolley v. Louisville, 24 Ky. L.

R. 1357. 71 S. W. 893.

55. "Cities between 23.000 and 35,000, as

per last U. S. census," is not an unconsti

tutional classification. Evansville & T. H.

R. Co. v. Terre Hnute, 161 Ind. 26, 67 N. E.

686. Cities may be classified according to

needs that can reasonably be said to be spe

cial to each group. and laws enacted applica

ble to one of such classes, in the absence of

an express constitutional prohibition. State

v. Board of Trustees [Wis.] 98 N. W. 954.

A statute which relates to the consolidation

of towns and cities. or to the change of

boundaries between them. may properly clas

sify together those towns or cities which

adjoin or lie near each other, for their posi

tion in reference to each other distinguishes

them from bther municipalities not so situ

ated. and constitutes a reasonable basis for

classification. Ark. Acts 1903, p. 148. is not

special legislation. City of Little Rock v.

North Little Rock [Ark.] 79 S. w. 785.
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on so small a range of figures as per a past census as to clearly show that but one

locality could be intended is void." It must not be based on existing circum

stances only; that is it must not prevent additions to the members included with

in a class." Classification may, however, be based on existing temporary cir

cumstances, for the purpose of passing curative acts."

The subject of the act may determine the reasonableness of the classifica

tion.“ An act applying only to cities of a designated class is general.“ Cities of

a particular class may be further subclassified."

A number of counties being properly in one general class, discriminations

resulting from the effects of a referendum do not make the classification special."

An act which applies to all towns and cities except those of a designated class

is general."

Other classifications—Special charter cities,“ urban property," various call

ings,“ sundry other classifications, sustained as being reasonable," or declared void

Cities over 50.000 may build bridge over

navigable canal. Le Tourneau v. Hugo

[Minn.] 97 N. W. 115. "Counties of more

than 65,000 inhabitants" is a proper classl

fication. Rambo v, Larrabee [Kan] 72 Pac.

225. “Townships having under 6,000 popula

tion" is a proper classification. Davidson v.

Von Detten. 139 Cal. 467, 73 Pao. 189. Cities

between 5.000 and 10.000 valid. Beck v. St.

Paul, 87 Minn. 381, 9! N. YV. 328. A Jury

law peculiar to cities of ovar 100.000 popula

tion is not invalid. State v. Faulkner, 175

M0. 646. 75 S. W. 116.

56. An not applicable to counties having

a population between 15,000 and 15,050. ap

plies to but one county and is void, as being

a special law. Board of Com‘rs of Owen

County v. Spangier, 159 Ind. 575. 65 N. E.

743. An act applying to towns having a

population between 4,545 and 4,550. as per a

past census, is a local law and void. School

City of Rushvllle v. Hays [Ind.] 70 N. E.

134.

57. State v. Board of Trustees [Wis.] 98

N. W. 954. An act which applies only to

cities which are in a designated class at the

lime of its passage. and not to those that

may come into it thereafter, is a. special law.

ion. St. N. J. p. 478. placing the control of

streets and wath supply in certain cities in

a board of commissioners, is special legisla

tion and hence unconstitutional. In re Fa

;an [N. J. Law] 57 Atl. 469.

58. Acts legalizing city ordinances pre

viously passed are not special legislation,

provided they apply to all existing or

dinances o! a similar nature. Kan. Laws

1883, c. 34, p, 62, relating to cities of the

first class, is not special legislation and is

uniform in its operation. City of Leaven

worth v. Leavenworth City & Ft. L. Water

Co. [Kan] 76 Pac. 451.

59. “An act concerning criminal appeals

in counties with over 65.000 population" is

void as being a general law not uniformly

operative. Rambo v. Larrabee, 67 Kan. 634,

73 Pac. 915. Refunding of debt allowed to

villages owing over 83.000. Kaiser v. Camp

bell [Minn.] 96 N. W. 916.

00. P. L. 1901. p. 230, regulating the sale

of intoxicating liquors in certain cities. is

not special legislation. Schwarl v. Dover

[N. J. Law] 57 Atl. 394.

61. Subdivision 0! cities of first class into

those having and not having a paid fire de

partment by \\'is. Laws 1899. p. 443, c. 265.

providing for policemen's pension fund held

proper. State v. Board of Trustees [Wis.]

98 N. W. 954.

62. Albright v. Sussex County

Commission, 68 N. J. Law. 523.

03. P. L. 1901, p. 239, regulating the sale

of intoxicating liquors, is not special legis

LhP.

latlon. Schwarz v. Dover [N. J. Law] 57

Atl. 394.

64. Special charter cities constitute a

class by themselves. Ulbrecht v. Keokuk

[Iowa] 97 N. W. 1082. Cities under special

charter do not belong to any of the classes

designated according to population, and a

special charter to a city in one of such

classes does not divide that class into two

classes. Elting v. Hickman, 172 M0. 237, 72

S. W. 700. A law governing cities operating

under special charters is a general law ap

plicable to a valid legislative class 0! cities.

Appleton Waterworks Co. v. Appleton, 116

Wis. 363, 93 N. W. 262; Beck v. St. Paul, 87

Minn. 381, 92 N. W. 328.

65. Classification of urban property. as

distinguished from rural. is valid. Stees v.

Bergmeier [‘MinnJ 98 N. W. 648. Allen law

is not invalid as operating only on lands

outside of cities. Daugherty v. Kubat

[Neb.] 93 N. W. 317.

06. “Jurors summoned in criminal cases"

as distinguished from other jurors is a rea

sonable classification. Jackson v. Baehr, 138

Cal. 266. 71 Pac. 167. Jury law applying only

to counties of over a certain population is

valid. 'l‘urner v. State iTenn.] 69 S. W. 774.

Opticians and regular physicians may

properly be clussiiied separately. Parks v.

State, 159 Ind. 211. 64 N. E. 862. 59 L R. A.

190. An act regulating the requirements

of those who charge (or healing or treating

the afflicted is void. Patients have a right

to the use of less skill in treatments than

that required of a licensed physician. State

v. Biggs, 188 N. C. 729.

Dentistry law is not invalid as class legis

lation. Gothard V. People [Colo.] 74 Fee.

890.

Barber law applies equally to all cities

and is valid. State v. Sliarpiess. 31 \Vnsh.

191, 71 Fee. 737. Sunday law prohibiting

the business of barber-shops not connected

with a hotel is valid and not an arbitrary

classification. State v. Sopher. 25 Utah. 318.

71 Pac. 482, 60 L. R. A. 408: State v. Sharp~

less, 81 Wash. 191. 71 Pac. 787.

Journeyman plumbers in cities of over
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as being unconstitutional and improper," are the subject of discussion in cases

cited.

Local option laws—Local option laws are valid and not within the objection

of being local or special laws." It is not essential to the uniform operation of

the law that it apply to every person and every foot of territory in the state.”

10,000 population having a system of water

works to take out license, master plumbers

excepted. State v. Justus [Minn.] 97 N. W.

124.

Merehsnts' act concerning checks by mer

chants for Wages of coal operatives. Dixon

v. Poe, 159 Ind. 492, 65 N. E. 518, 60 L. R. A.

308.

Peon-go law is void as subjecting laborers

and renters to penalties for breach of con

tract,‘ not imposed on other classes of citi

zens. also as denying them the equal pro

tection of the laws. Peonage Cases. 123

Fed. 671.

Justices oi the peace constitute one dis

tinct class of judicial officers. but a classifi

cation into “justices in cities of the first

class" is unconstitutional. Love v. ledle,

26 Utah, 62, 72 Pac. 185.

67. An act applying to “insane criminals"

not invalid as a special law. Napa State

Hospital v. Yuba County, 138 Cal. 878, 71

Pac. 450. The enactment of laws applying

to railroads and not to other corporations is

pursuant to a reasonable classification.

Froeiich v. Toledo & O. C. R. Co.. 24 Ohio

Circ. R. 859. A law affecting the revenue of

cities of two classes is a general law, and

not a special one amending the general rev

enue law. Murphy v. Louisville, 24 Ky. L.

R. 1574. 71 S. W. 934. A curative act author

izing the issuance of bonds notwithstanding

some irregularities is not invalid because

applying to only one county. Givens v.

Hillsborough County [Fla.] 35 So. 88. “Act

to provide for the relief and employment of

the poor" is not unconstitutional as being

local, as it includes all counties, though it

excepts cities from its operation. Rose v.

Beaver County. 204 Pa, 872.

Building association. properly classified

apart. Chadron L. & B. Ass'n v. Hayes

[Neb.] 95 N. W. 812. Exemption of building

societies from an act relating to corpora

tions formed for pecuniary profit does not

invalidate the act. People v. Butler St.

Foundry & Iron Co., 201 Ill. 236, 66 N. E. 349.

Insurance: Classification between old line

insurance companies and those doing busi

ness on the assessment plan is valid. Jen

kins v. Covenant M. L Ins. Co., 171 M0. 375,

71 S. W. 688.

Cigarette law is not invalid as not apply

ing to Jobbers doing an interstate business

with customers out of the state. Cook v.

Marshall County, 119 Iowa, 384, 93 N. W. 372.

An act requiring candidates to be chosen

by one ward to be nominated without dele

gates, and those by two or more wards by

delegates in convention, is not void as being

special. Hopper v. Stack [N. J'. Law] 56

Atl. 1. Act not invalid as failing to pro

vide for a separation of neglected from de

linquent children. Ex parte Loving [Mo.] 77

S. W. 508. Separate schools for white and

colored children are not against the consti

tutional requirement of "a uniform system

0! public schools." Reynolds v. Board of

Education, 66 Kan. 672. 72 Pac. 274.

2 Curr. Law—108.

posing a license fee on the right to do busi

ness with a. vehicle by an owner thereof

who milks over five cows and exempting

others is not an unreasonable classification

of dairies. State v. McKinney [Mont] 74

Pac. 1095.

08. People v. Windholz, 86 N. Y. Supp.

1015. A law classifying school districts,

neither according to the common law classi

fication of municipalities. nor any method of

classification that is germane to the pur

poses of the act. is unconstitutional as be

ing a local and special act. Riccio v. Ho

boken [N. J. Err. & App.] 55 Atl. 1109. An

act reorganizing boards of chosen freehold

ers is rendered special and therefore uncon

stitutional by the requirement that proceed

ings for its adoption in any county should

be initiated by the existing board within

three weeks from the passage of the act.

Renncr v. Holmes, 68 N. J. Law, 192. An

act applying "to such counties as had, at the

time of its passage, spent $7,000 for court

house purposes. Hctland v. Board of Com'rs.

89 Minn. 492, 95 N. W. 305. An act requir

ing a majority in all counties except those

of the first class. Lane v. Otis. 68 N. J. Law.

656. Authorizing repurchase of waterworks

by cities of over 10.000 population. Thomas

v. St. Cloud [Minn.] 97 N. W. 125. A trust

statute exempting those dealing in articles.

the cost of which is chiefly made up of

wages. is void as class legislation and spe—

cial. People v. Butler St. F. & I. Co., 201

Ill. 236, 66 N. E. 849. An act authorizing

trust companies to be administrators in cities

of.“ the second class is void. Schumacher v.

McCallip, 69 Ohio St. 500, 69 N. E. 986. Jus

tices to receive no fees from county, unless

warrants were issued with advice of district

attorney. invalid. Marlcopa. County v. Bur

nett [Ariz.] 71 Pac. 908.

The Flag law, prohibiting its use as an

advertisement on merchandise, but not in

newspapers, stationery, jewelry, etc., is void.

People v. Van de Carr, 91 App. Div. [N. Y.]

20.

69. In re O'Brien [Mont.] 75 Pac. 196; Ex

parte Handler [Mo.] 75 S. W. 920; State v.

Handler [Mo.] 76 S. W. 984. Local option

law not invalid. Lloyd v. Dollisin, 23 Ohio

Circ. R. 571. The classification of prohibi

tion districts is a valid and proper one.

Crane v. Waldron [Mich.] 94 N. W. 593. Act

prohibiting and punishing the keeping of

“blind pigs" in prohibition districts is valid.

State v. Stoffels, 89 Minn. 205, 94 N. W. 675.

Blind pig law, valid. Crane v. Waldron

[Mich] 94 N. W. 593. A prohibitory statute

as to liquors is not in contravention of the

U. S. constitution, as to a dealer or manufac

turer on the ground that it deprives him of

his property without due process of law, the

sale or manufacture of intoxicating liquors

not being a. matter of right. August Busch

8: Co. v. Webb, 122 Fed. 655.

70. A local option law applicable to all

municipal corporations is not invalid as not

Im- I being applicable to portions or the state out
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County affairs—Laws regulating the internal afiairs of counties usually

come within constitutional prohibition, as being special," but they will not be

construed as so doing if such construction can be avoided." No law must extend

the term of any public officer after his election or appointment."

Munim'palitiea—Speeial laws incorporating cities or towns or changing their

charters are forbidden;H also local laws extending or amending the charters of

private municipal corporations." Limits of a city are not to be enlarged or con

tractcd, except by a general law." The provisions of a city charter are subject

to and must be in harmony with the general laws of the state." A law imposing

the same duties and conferring the same rights as to free public schools upon any

constitutional class of municipalities is general in the constitutional sense."

In New York, a special act may create a school district, that being a munici

pal corporation."

Taxation—The test of the constitutionality of tax laws is whether the tax

was proportional and reasonable.“

county and municipal purposes.‘11 Acts

Taxation cannot be authorized for other than

imposing taxes must operate uniformly

on the same class of subjects within the state; property must be taxed according

to its value," and levied by general laws."

side of municipalities. Lloyd v. Dollisin. 23

Ohio Circ. R. 571. Local option law is not

unconstitutional, as religious discrimination

against Jews in their use of wine as a bever

age in their mode of worship. nor in favor

of those favoring prohibition and those not.

Sweeney v. \Vebb [Ten Civ. App.] 76 S. W.

766; August Busch d: Co. v. Webb, 122 Fed.

655.

71. The building of a courthouse is "coun

ty business" and a law regulating same is

local or special and invalid. Board of Com'rs

of Newton County v. State, 161 Ind. 616, 69

N. E. 442.

72. Laws regulating the administration of

criminal law in certain counties is not spe

cial in that it regulates the internal affairs

of those counties. State v. Taylor, 68 N. J.

Law, 276. “An act to authorize a certain

district to issue bonds to erect a school build

ing" is valid. State v. Brock. 66 S. C. 357:

State v. Van Huse [Wis] 97 N. W. 503.

73. Act as to judges of Cook county. Peo

ple v. Knopf. 198 Ill. 340. 64 N. E. 842. 1127.

74. City of Oak Cliff v. State [Tex. Civ.

App.] 77 S. W. 24; Sanford v. Tucson [Ariz.]

71 Fee. 903.

75. Little v. State, 137 Ala. 659.

we. Conklih v. Hutchinson, 65 Kan. 532.

70 Pee. 587.

71. Ex parte Loving [Mo.] 77 S. W. 508.

The supplement to “Act to regulate elec

tions." known as "Primary Election Law,"

applies to general elections only and is not

invalid as a "special." llopper v. Stack [N.

J. Law] 56 Atl. i. A provision in an act

regarding public improvements exempting

sidewalks therefrom is valid. Gage v. Chi

cago, 203 Ill. 26. 67 N. E. 477. An act amend

ing charter of a city is a. local bill and

within the prohibition that no local bill

shall embrace more than one subject which

shall be expressed in the title. City of

Rochester v. Bloss, 178 N. Y. 646, 66 N. E.

1105.

78. "An act to establish a. system of pub

lic instruction" is not unconstitutional. be

cause its provisions as to schools I. cities

differ from the provisions in other munic

Special laws for the “assessment and

ipalities. Riccio v. Hoboken [N. J. Ls.va

54 Atl. 801.

70. Board of Education of Union Free

School Dist. No. 6 v. Board of Education, 76

ADD. Div. [N. Y.] 355.

80. A special assessment imposed. in ad

dition to a general tax. without an equiva

lent in benefit. is void. White v. Gove, 183

Mass. 333, 67 N. E. 359.

81. Potter v. Lainhart [Fla.] 88 So. 251;

Elting v. Hickman. 172 M0. 237. 72 B. W.

700.

82. The act. exempting liquors manufac

tured for export. domestic wines and alco

hol, is invalid. State v. Bengsch. 170 Mo. 81,

70 S. W. 710. It is not double taxation to

tax billiard tables according to their value

and also charge proprietors a license tax.

State v. Jones [Idaho] 75 Pac. 819. The

statute is uniform upon the same class with

the same territorial limits of the authority

levying the tax. Elting v. Hickman, 172 Mo.

1337, 72 8. W. 700: Gage v. Chicago. 203 ill.

26. 67 N. E. 477. The imposition of the some

tax on cheese manufactured for export, in

fact exported, as on other cheese, is not levy

ing a duty or tax on articles exported from

a state. Cornell v. Coyne, 192 U. S. 418.

The act did not vest in one municipal cor

poration the taxing powers belonging to an

other. State v. Byrne, 32 “'ash. 264. 73 Fee.

394. Tax title act is a statute of limitations

and not open to the objection of taking

property without due process of law. St.

Mary's Power Co. v. Chandler-Dunbar “’ater

Power Co. [Mich.] 95 N. \V. 554: N. W. M. L

ins. Co. v. Lewis & C. County, 28 Mont. 484.

72 Pac. 982. An not limiting the defenses

on application for judgment of sale for non

payment of special assessments is valid.

Downey v. People. 205 Ill. 230, 68 N. E. 807.

The requirement 01' “an equal rate of assess

ment and taxation" does not apply to an as

sessment for a local improvement. Kadder

iy v. Portland [Or.] 74 Pac. 711. The ap

plication of a front-foot rule as to property

fronting on a city street is constitutional.

Franklin v. Hancock, 204 Pa. 110. Mathe

matical uniformity is not required in assess



2 Cur. Law. 1715STATUTES § 2.

collection of taxes” are forbidden; but an act authorizing the “levy” of a special

tax is not within the prohibition." A

reference to benefits received is unconstitutional."

ly within the prescribed limit."

the most rigid admissible construction."

mode of special taxation made without

Taxation must be kept strict

Tax exemptions are not favored and must be given

The 14th amendment was not intended

to compel states to adopt an iron rule of taxation, or to subvert the systems of

the state as to special and general taxation." The law regulating the legal rate

of interest applies to contracts only, and not to the rate imposed on delinquent

taxes.”

Courts—Special or local laws as to practice or jurisdiction of courts are

prohibited ;" but particular subjects of

tice."

litigation may necessitate special prac

Special privileges.-—Laws conferring special and exclusive privileges are un

constitutional," as granting monopolies,” as denying equal political and civil

rights,“ as being class legisation,“ as infringing the right of private contracts,"

as denying the equal protection of the

ments. Croler v. People, 206 111. 464, 69 N.

E. 480,

88. Galveston & W. R. Co. v. Galveston,

96 Tex. 520, 74 8. W. 537. The act in so far

as it applies to assessments for benefits to

lands from local Improvements and the crea

tion or liens therefor is constitutional and

is applicable to lands, the title of which is

vested in the chancellor of the state in

trust. Chancellor of State v. Elizabeth, 66

N. J. Law, 687, 688.

84. Blair v. Cargile [Ala.] 85 So. 114. A

law compensating an ofl‘icer, in counties of

over 150,000 population, by salary instead of

fees. is not a special law (or the assessment

or collection of taxes. Verges v. Milwaukee

County, 116 Wis. 191, 93 N. 1". H.

85. Edwards v. Bruorton. 184 Mass. 629,

69 N. E. 328.

86. Under a constitutional provision for

bidding debts beyond a certain amount, a

law may authorize the funding of that part

of the issue of bonds, authorized by a prior

act, which had not been issued. Sisk v. Car

gile [Ala] 35 So. 114. Act establishing a

sanitary district, sustained as within the

limit allowed. Keene v. Jefferson County,

135 A18_ 465.

87. Cooper Hospital v. Camden [N. J.

Law} 67 Atl. 280. An income tax law ex

empting private schools, etc.. from its opera

tion does not make an illegal discrimina

tion which renders the law invalid as to

other persons taxed. Income tax law 0!

Hawaii held valid. The exemption of insur

ance companies from the income tax law

does not make it void as to other companies,

since another law imposes a tax on their

premiums. W. C. Peacock 8: Co. v. Pratt

[C. C. A.] 121 Fed. 772.

88. An act taxing vehicles, and omitting

street cars and automobiles is not invalid.

Kersey v. Terre Haute, 161 Ind. 471. 68 N. E.

1027. The 14th amendment to U. S. consti

tution does not require taxes to be levied

in uniform manner on all classes of property.

W, C. Peacock & Co. v. Pratt [C. C. A.] 121

Fed. 772. Where notice of an assessment is

given, an act (Drainage Law) is not bad as

not giving party a day in court. St. Louis

B. W, R. Co. v. Grayson [Aria] 78 S. W. 777.

89. Galveston & W. R. Co. v. Galveston,

96 Tex. 520, 74 S. W. 537.

laws," as taking property without due

00. Act as to “indemnity bond on execu

tion." not void because applicable to St.

Louis county only. State v. O'Neil Lumber

Co.. 170 Mo. 7. 70 S. W. 121. Act not invalid

because referring to Louisville. the only

city of the flrt class. City of Louisville v.

“'emhoi’f, 25 Ky. L. R. 996. 76 S. W. 876.

Act providing that plaintiff need not allege

or prove want of contributory negligence is

not invalid as a special law. Citizens' St. R.

Co. v. Jolly, 161 Ind. 80, 67 N. E. 935. The

classification of circuit courts according to

the amount of Judges’ salary is invalid. Ben

nett v. State [8. D.] 98 N.“ W. 643.

91. Suit for divorce is a proceeding sui

generis, and a proper subject for legislative

classification. Deyoe v. Superior Court, 140

Cal. 476, 74 Pac. 28. The act as to tran

scripts of judgments for money due from a

municipal corporation relates to. a class

founded on intrinsic differences and there

fore not void as a. local law relating to prac—

tice of courts. Ruperich v. Baehr [Cal.] 75

Pac. 782.

92. Act invalid as granting exclusive

powers to certain benevolent associations.

Supreme Lodge United Benev. Ass'n v. John

son [Tex. Civ. App.] 77 S. W. 661.

98. Act regulating the practice of medi

cine. State v. Biggs, 133 N. C. 729.

94. An act providing that the “Judge of

the county court shall be learned in the

law" is unconstitutional. Wilson v. State,

136 Ala. 114.

95. Act conifers powers upon such cor

porations as were created under the act of

1886, and none others, and upon those cor

porations whose roads have been peaceably

and continuously operated for two ‘years

without objection. Perrine v. Jersey Cent.

Traction Co. [N. J. Law] 56 Atl. 374.

96. An act providing for weekly payment

of wages, and that suit may be brought in

name of the state against any person or cor—

poration ten days delinquent. is not within

the police powers, of the state, infringes

right of private contract and deprives of

property without due process of law. Re

public I. & S. Co. v. State, 160 Ind. 379, 66

N. E, 1005; Greenwich Ins. Co. v. Carroll, 125

Fed. 121.

97. An act prohibiting a. physician, who

does not practice as his principal and usual
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process of law” or as violating other particqu constitutional inhibitions." Laws

granting public money to individuals or corporations or lending them the credit

or money of a county, or appropriating money collected by a city for purposes

outside of a city, are invalid.‘

But the objections must have real and substantial grounds, for as against

apparent, fancied or merely incidental

tained.’

discriminations, the laws will be sus

Police pawn—Many enactments apparently in violation of constitutional

provisions or individual rights are sustained as being valid exercises of the police

power," even though they may contravene provisions of a private contract he

tween individuals.‘ The well being of

calling, from giving a prescription for liquor

as a medicine, is invalid under the "equal

protection" clause of the U. 8. Constitution.

Parks v. State, 159 Ind. 211, 64 N. E. 862.

08. An act as to public waters that dis

pensed with service of summons—void. Bear

Lake County v. Budge [Idaho] 75 Fee. 614.

90. Act to create "free employment agen

cies" is void as against the constitutional

provision that bills for the payment of state

salaries shall contain provisions on no other

subject. Mathews v. People, 202 Ill. 389, 67

N. E. 28. Act invalid on suspending the

power to tax corporations. N. W. M. L. Ins.

Co. v. Lewis & C. County, 28 Mont. 484, 72

Pac. 982.

1. Elting v. Hickman, 172 H0. 237, 72 S.

W. 700.

2. An act establishing a waterway as a

public highway is not invalid as conferring

special privileges, though it may benefit ex

clusively a certain class. In re Wilder. 90

App. Div. [N. Y.] 262. Act regulating the

practice of medicine, not invalid. though it

excepts nonresident physicians, legally in

practice in their own state. Parks v. State,

159 Ind. 211, 64 N. E. 862, 59 L. R. A. 190.

Game lnvv held valid. Meul v. People, 198

Ill. 258, 64 N. E. 1106.

lleclnnlcs' lien laws sustained. Chicago

Lumber Co. v. Newcomb [Colo. App.] 74 Pac.

786.

Building associations law sustained. Ju

iien v. Model Bldg, L. A: I. Ass'n, 116 Wis. 79,

92 N. W. 561.

Insnrnnce lsvv held valid. Supreme Lodge

United Benev. Ass'n v. Johnson [Tex. Civ.

App.] 77 S. W. 661. Iowa Code 1754, pro

hibiting combinations between lire insur

ance companies as to rates, commissions,

<\tc., is not unconstitutional. Greenwich lns.

Co. v. Carroll. 125 Fed. 121. A resolution

allowing certain claimants to sue the state

is not void as a special act. Com. v. Lyon,

24 Ky. 1.. R. 1747. 72 S. W. 323. Reimburs

ing police oflivcr for damages he paid tor

killing schild accidentally while in discharge

of his duty is not donating public money to

an individual. State v. St. Louis, 174 Mo.

l25, 73 S. W. 623. Condemnlng lands for pri

vate roads is not taking private property for

a private use, the road being open to the

public. Madera County v. Raymond Granite

Co., 189 Cal. 128, 72 Fee. 915. An ordinance

taxing vehicles using the city streets not

invalid for omitting street cars, automo

biles and vehicles of nonresidents. Kersey

v. Terre Hante, 161 1nd. 471. 68 N. E. 1027.

An not allowing counsel tees to complain

ants in equity cases to be taxed as costs is

the individual,“ the public health,“ the

not unconstitutional as denying equal pro

tection of laws, in that such allowance is not

made to successful defendants, nor as local

or special in granting an exclusive benefit.

to an individual. McMullen v. Doughty

[N. J. Eq.] 55 Atl. 284. An act providing

that a railway employs having power to

direct or control another is not the fellow

servant of an employe having no such power.

where they are in different departments. is

constitutional. Froelich v. Toledo 3: O. C.

R. Co., 24 Ohio Circ. R. 359. set does not

create a monopoly. People v. People's G.

& C. Co., 205 111. 482, 68 N. E. 950. A change

affecting a remedy only impairs no obliga

tion oi! contract. Reynolds v. Board of Edu

cation, 66 Kan. 672. 72 Pac. 274. Local op

tion law not invalid as giving to electors the

power to suspend laws. Lloyd v. Dollisln.

23 Ohio Circ. R. 571. The act concerning

special verdicts and submission of special

interrogatories. does not abridge the right

of trial by Jury. Citizens' St. R. Co. v. Jolly,

161 Ind. 80, 67 N. E. 935. An act validating

bonds issued in excess of the prescribed

limit. Board of Com‘rs of Owen County v.

Spangler, 159 Ind. 575. 65 N. E. 743. Search

and seizure of liquors when kept to violate

law is not against constitutional rights

(Blind pig law). Crane v. Waldron [Mich.]

94 N. W, 593. Act is not subversive of pri

vate rights. Jenkins v. State [6a.] 46 S. E.

629; Manning v. Chesapeake 8; P. Tel. Co..

18 App. D. C. 191: Manley v. Mayer [Kan]

75 Pac. 550; White v. Mears [Or.] 74 Pac.

931; Erickson v. Cass County, 11 N. D. 494.

92 N. W. 841: School Dist. No. 3 v. Atzen

weller, 67 Kan. 609. 78 Fee. 927; Reynolds

v. Board of Education. 66 Kan. 672, 72 I'ac.

274; Bevcridge v. Lewis, 13'! Cal. 619, 70 Pac.

1083, 59 L. R. A. 581; Bowlin v. Cochran, 161

ind. 486, 69 N. E. 158.

8. An act for the summary punishment of

takers of game and fish is valid as inuring

to the benefit of the public. Com. v. H2120“,

20 Pa. Super. Ct. 487.

4. Manigault v. 8. M. Ward & Co..

Fed. 707.

5. Eight-hour law as to miners not in

valid as class legislation. the health and

satety 0t employes being the reason for it.

State v. Cnntwcll [Mo.] 78 S. W. 569. Eight~

hour law not repugnant to constitution; 14th

amendment to Federal constitution. In re

Boyce [Nev.] 76 Fee. 1. Act concerning

miners and their wages. Com. v. Relnecke

Coal Min. Co. [Ky.] 79 S. W. 287. Sunday

law. as to barbers, is not an undue re

straint of personal liberty. State v. Sophcr,

25 Utah. 318, 71 Pac. 482. 60 L. R. A. 468;

123

\
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public safety and morals,’ and the general benefit of the community are the foun

dation for it.‘ Such laws are limited in their application to the reasons that sus

tain them.’

§ 3. Subjects and titles. In gcneral.—The general rule is that laws must

contain but one subject and that must be expressed in the title.‘° The object of

the constitutional provision is to prevent the combination in one act of several

distinct and incongruous subjects, and that the legislature and the people of the

state may be fairly advised of the real nature of pending legislation.“ Such

provisions should be liberally construed."

The title of an act should be suificiently definite and comprehensive to in

dicate the scope and purpose of the act, and if sufficiently definite for that, it

will be held as including all the necessary and incidental legislation required

to make the general purpose of the act operative." But the title need not express

the purpose of the act,“ nor be an index of its contents; it need only be enough

to reasonably lead to an inquiry into the body of the act." The fact that the

title specifies certain necessary incidents to effect the end in view does not limit

the act to such matters, and exclude others necesary to its general purpose, un

State v. Sharpless. 81 Wash. 191, 71 Pac. 787.

Act prohibits assignment of wages to be

come due, and any arrangement relieving

employer from paying weekly wage in hill

is valid. International Text-Book Co. v.

“'elssinger. 160 Ind. 849, 65 N. E. 521.

6. Act against selling imitation butter.

Beha v. State [Neb.] 93 N. W. 155.

7. An act requiring physicians to keep

without compensation a registry of births

and deaths they attend and file copy in

county clerk's oflice is valid. Com. v. Mc

Connell, 25 Ky. L. R. 552, 76 S. W. 41. An

act prohibiting the living with, or oi! the

earnings of. a prostitute. Zenner v. Graham

[Waelm] 74 Pac. 1058.

8. An act to prevent waste 0! gas. Com.

v. Trent. 25 Ky. L. R. 1180, 77 S. W. 390.

9. An act valid as a police regulation, and

applying only to cities of 2,500 inhabitants

does not amend charters nor make a new

class of the 4th class cities. Ex parte Hand

ler [Mo.] 75 S. W. 920.

10. School Dist. No. 8 v. Atzenweiler. 67

Kan. 609, 73 Pac. 927; Com. v. Reinecke Coal

Min. Co. [Ky.] 79 S. W. 287; State v. Jones

[Idaho] 75 Pac. 819; Nystrom v. Clark [Utah]

75 Pac. 978; Zenner v. Graham [Wash.] 74

Pac. 1058; Hecht v. Wright, 31 Colo. 117, 72

Pac. 48; People v. Wright [Cole] 71 Pac. 865;

Corscadden v. Haswell, 88 App. Div. [N. Y.]

158; People v. Auburn, 83 App. Div. [N. Y.]

554; Gaare v. Board of Com'rs [Minn.] 97

N. W. 422; Erickson v. Cass County. 11 N. D.

494, 92 N. W. 841; Van Duzer v. Mellinger

[Neb.] 92 N. W. 738; Julien v. Model Bldg..

L. & I. Ass'n. 116 Wis. 79, 92 N. W. 561; At

torney General v. Lowrey, 131 Mich. 639. 92

N. W. 289; Beebe v. Tolerton & S. Co., 117

Iowa. 593, 91 N. W. 905; Manley v. Mayer

[Kan] 75 Fee. 550; Herbert v. Baltimore

County Com'rs, 97 Md. 639; Knights Tem

Diars' & M. L. Ind. Co. v. Jarman, 187 U. S.

197, 47 Law. Ed. 189; Potter v. Lainhart

[Fla] 88 So. 251; State v. Hall. 109 La. 290;

Jackson v. State, 186 Ala. 96; Ellis v. Miller,

136 Ala. 185; Brass v. State [Fla.] 34 So.

307; Weber v. Com., 24 Ky. L R. 1726, 72 S.

W. 30; Shively v. Lanktord. 174 M0. 535, 74

S. W. 835; Col: v. Hannibal & St. .7. R. Co.,

174 M0. 588. 74 S. W. 854: Com. v. McConnell.

25 Ky. L. R. 552, 76 S. W. 41; Ex parte Herman

[Tex. Cr. App.] 77 S. W. 225; Arbuckie Bros.

v. McCutcheon [Tenn] 77 S. W. 772: Com

missioners of Queen Anne's County v. Com'rs

01' Talbot County [Md.] 57 Atl. 1; Sayer v.

Brown [Ga] 46 S. E. 649; Price v. Board of

Liquor License Com'rs [Md.] 57 Atl. 215;

Ex parte Loving [Mo.] 77 S. W. 508; Huyser

v. Com., 25 Ky. L. R. 608, 76 S. W. 174: Com.

v. Barney. 24 Ky. h R. 2352. 74 S. W. 181;

Elting v. Hickman, 172 M0. 237, 72 S. W. 700:

Murphy v. Louisville. 24 Ky. L. R. 1574, 71

S. W. 934; State v. Bengsch, 170 Mo. 81, 70

S. W. 710; Little v. State, 137 Ala. 659; State

v. De Hart, 109 La. 570; Toney v. Macon

[Ga.] 46 S. E. 80; Stapleton v. Perry. 117

Ga. 561; Dallis v. Griflin, 117 Ga. 408; State

v. McKinney [Mont.] 74 Pac. 1095; Chicago

Lumber Co, v. Newcomb [Coio. App.] 74 Pac.

786; Beach v. Van Detten, 139 Cal. 462, 78

Pac. 187; State v. Banfleld. 48 Or. 287, 72 Pac.

1093; State v. Sharpless, 81 Wash. 191, 71

Pac. 737; State v. Courtney, 27 Mont. 378, 71

Fee. 808: Jackson v. Baehr, 198 Cal. 266, 71

Pac. 167; State v. Van Huse [Wis] 97 N. W.

503; Logan County v. Carnahan [Neb.] 95 N.

W. 812; St. Mary's Power Co. v. Chandler

Dunbar W. P. Co. [Mich.] 95 N. W. 554;

Richards v. State [Neb.] 91 N. W. 878; Gage

v. Chicago. 203 Ill. 26. 97 N. E. 477; Republic

I. & S. Co. v. State, 160 Ind. 979, 66 N. E.

1005; Parks v. State, 159 Ind. 211. 64 N. E.

882, 59 L. R. A. 190; Baker v. Kaiser [C. C.

A.] 128 Fed. 317; Rose v. Beaver County, 204

Pa. 972; State v. Diamond Paper Mills Co.

[N. J. Err. & App.] 58 Atl. 1125; Franklin v.

Hancock, 204 Pa. 110. The mandatory act

designates the sections of the code it

amends, and the title is suflicient. Ross V.

Aguirre. 191 U S. 60.

11. Md. Const. art. 3. § 29.

kinson [Md.] 57 Atl. 617.

12. Nat. L. S: 1. Co. v. Detroit [Mich.] 92

N. W. 380.

18. State v. Coifln [Idaho] 74 Pac. 962;

Zenner v. Graham [\VashJ 74 Pac. 1058.

14. State v. Cantwel] [Mo.] 78 S. W. 569.

15. Rose v. Beaver County, 204 Pa. 372;

Crane v. Waldron [Mich.] 94 N. W. 593;

Verges v. Milwaukee County, 116 Wis. 191,

93 N. W. 44.

Kafka. v. Wil
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less it appears therefrom, either expressly or by necessary implication, that the

incidental provisions named were the only ones to be legislated upon in order to

effect the one object of the bill, as disclosed by its title." The recital, however,

of a number of subjects germane to one object will not vitiate the title as con

taining a plurality of subjects." It is sufficient if the title expresses substantially

the subject. It is not necessary that the most perfect expression should be

adopted." It is sufficient if the legislation in the body of the statute is germane

to the general subject expressed in the title, the test being whether such legislation

is relevant or appropriate to such subject." A law embracing two subjects is

invalid, though only one of them is expressed in the title.”0 The title need not

contain an abstract of the act nor give its provisions in detail, but it must not be

misleading by apparently limiting the enactment to a narrower scope than the

body of the act is made to compass, nor be such as to divert attention from the

matter contained therein.“ The word “subject” used in the constitution when

referring to the title of an act, does not mean “provision,” and where difierent

provisions of a statute refer to the same subject, and have a mutual connection,

and are not foreign to the subject expressed in the title, the act is not in violation

of the constitutional provision.” All the provisions of the act must be germane

to the expressed title." An- immaterial change in the title of a law, whenever

made, is without legal efiect," but a change not germane to the subject may ren

der the bill a new one."

titles,2° or declaring their insufficiency."

16. Board of Com'rs of El Paso County v.

Board of Com'rs [Colo.] 76 Pac. 368.

17. Mexican Nat. R. Co. v. Jackson [C. C.

A.] 118 Fed. 549.

18. An act abolishing the board of police

commissioners, and the oil‘lce of chief of po

lice. and imposing their duties on a single

commissioner comes within the single sub

ject "reorganization of the police force."

People v. Color, 173 N. Y. 108, 65 N. E. 956.

It is not necessary to include in the title

specific reference to the person or oflicer

authorized to conduct the proceedings pro

vided for in the act. Minn. Laws 1902, c.

38, p. 90, authorising the construction of

drainage ditches held to sufficiently express

its subject-matter in its title. State v. Cros

by [Minn.] 99 N. W. 636.

19. Board of Com'rs of El Paso County

v. Board of Com'rs [Colo.] 76 Pac. 368. Kan.

Gen. St. 1868. c. 23 and acts amendutory of

section 88 thereof, including Laws 1901. c.

128, p. 240, relating to corporations, not in

valid because of the narrowness of their

titles. Amendments introduced no subjects

not germane to title of first act. City 01'

La. Harpe v. Elm Tp. (1., L., F. & P. Co.

[Ram] 76 File. 448. Knnsns Laws 1883, c.

34. p. 6!, relating to the incorporation and

regulation of cities of the first class con

strued, and its subject held to be sulllelentiy

expressed in its title. City of Leavenworth

v. Leavenworth City 8: Ft. L. Water Co.

[Kan.] 76 Pac. 451. Sections 18 and 19.

C010. Bess. Laws 1902, pp. 47. 48. c. 3. en

titled “An act in relation to revenue." which

provide tor the payment of an annual tax

by liquor dealers. are within the title. since

the said sections are for the purpose of

raising revenue and not for the regulation

of the liquor truffle. Parsons v. People

[Colo.] 76 Fee. 666.

Various determinations affirming the sufficiency of

20. City of Shreveport v. Tidwell [La] 86

So. 312; Nat. L. & 1. Co. v. Detroit [Mich.]

99 N. W. 380.

21. Kafka. v. Wilkinson [bid] 67 Atl. 617.

22. Mexican Nat. R. Co. v. Jackson [C. C.

A.] 118 Fed. 649.

as. McKnight v. McDonald [Wash.] 74

Pac. 1060; Morris v. State, 117 Ga. 1; Staple

ton v. Perry, 117 Ga. 561.

24. A verbal error in a title causing no

doubt, or ill effect, is not to be regarded.

Richards v. State [Neb.] 91 N. W'. 878. The

change of a general repealing clause to one

repealing the amended law is immaterial.

Union Pac. R. Co. v. Sprague [Neb.] 95 N. W.

46.

25.

262.

28. Game: A "Game" law, including

beasts, fowl, and fish, is a proper enactment

as on one general subject. McMahon v.

State [Neb.] 97 N. W. 1035. Act concerning

"fish and game" contains but one subject.

Ah King v. Police Court. 139 Cal. 718, 78 Fee.

587. An act “to acquire rights of fishing

common to all fresh-water lakes in certain

counties, to acquire lands adjoining thereto

for public use and enjoyment therewith and

to regulate the same" is valid. Albright v.

Sussex County L. & P. Commission, 68 N. J.

Law. 523. “Game. wild fowl and birds" in

cludes not merely game birds but all birds

terae naturae. Meul v. People. 198 Ill. 258.

People v. Loomis [Mich] 98 N. W.

64 N. E. 1106.

Crlmlnsl lav" Emhezziement is em

braced in larceny. Graves v. People [Colo.]

75 Pac. 412. “An net to amend the Penal

Code relating to receiving deposits in in

solvent banks" covers any person or corpo

ration so receiving "depnsits." State v. Le

land [Minn.] 98 N. W. 92. “An act to re

vise. amend and codil‘y the statutes in rela



2 Our. Law. 1719STATUTES § 3.

Partial invalidity—Where there are

tion to crimes and their punishments" covers

the Cigarette Law. Cook v. Marshall Coun

ty. 119 Iowa. 384, 93 N. W. 372. Under “An

act to amend the Penal Code" the authoriza

tion of a. suit to recover commissions withheld

by a tax collector is within the title. though

it is not a criminal statute. Butte County

v. Merrill, 141 Cal. 396. 74 Pac. 1036. The

subject-matter of Colorado Session Laws

1901. p. 169. c. 65. relating to the sale of in

toxicating liquors is clearly expressed in the

title. and the act is valid. Smith v. People

[Colo.] 75 Pac. 914. “Act to punish‘ pick

pockets." State v. Dunn. 66 Kan. 483, 71

Pac. 811.

Municipalities: “Act incorporating village

Payne v. Grosse Pointe Tp.

[Mlch.] 96 N. W. 1077. A law authorizing

counties “to refund their outstanding in

debtedness" need not indicate in its title the

character of the indebtedness. Walling v.

Lummis [8. D.] 92 N. W. 1063. Colo. Laws

1899_ p. 359. c. 144. providing for the estab

lishment of Teller county not repugnant to

Const. art. 5. Q 21. Board of Com'rs of El

Paso County v. Board of Com‘rs [Colo.] 76

Pac. 368. "An act concerning town officers."

which gives justice powers to town clerk

and regulates procedure before him. is valid

as embracing but the one subject in the

title. Baltimore & O. R. Co. v. Whiting. 161

lnd. 228. 68 N. E. 266. “Act concerning town

officers." Peelle v. State. 161 ind. 378. 68

N. E. 682. “An act to incorporate the city

of Franklin. in Venango County." is as gen

eral as possible and includes the entire

range of boundaries. organization, functions

and powers of the city. City of Franklin v.

Hancock, 204 Pa. 110. An act to amend

part of an not entitled “An act to provide

for the organization. government and pow

r-rs of cities of the second class having more

than 5,000 inhabitants. City of Beatrice v.

Edminson [C. C. A.] 117 Fed. 427.

Building Association stv contains but one

subject which is in the title, Chadron L. 8:

Bldg. Ass‘n v. O'IAnn [Neb.] 95 N. W. 868.

Dentistry Law is valid as being covered by

of Fairview."

its title. Gothard v. People [Colo.] 74 Pac.

890.

Aliens: Act to “restrict nonresident aliens

in their right to acquire and hold real es

tate." covers a power to hold city property.

Dougherty v. Kubat [Neb.] 93 N. W. 317.

Gas companies: "An act in relation to

gas companies" is not invalid because the

title does not refer to the merging of the

companies, that being a germane subject.

People v. People's G. & C. Co.. 205 Ill. 482, 68

N. E. 960.

Highways: “An act

and macadamized road." The various pro

visions are embraced in the title. Bowlin v.

Cochran. 161 1nd. 486. 69 N. E. 158.

Commerce: “Act defining transient mer

chants" with many regulations. and impos

ing license and penalty for violation is valid.

Levy v. State. 161 Ind. 251, 68 N. E. 172.

\Vnterworks: “An act to secure the purity

of the public supplies of potable waters in

this state." State v. Diamond Paper Mills

Co. [N. J. Err. & App.] 53 Atl. 1125.

27. In re Mansfield. 22 Pa. Super. Ct. 224;

McNeeley v. South Penn Oil Co.. 52 W. Va.

616; People v. Howe, 177 N. Y. 499. 69 N. E.

concerning gravel

1114; Wabash R. CO. V. Young [Ind.] 69 N.

two subjects in the body of an act and

E. 1003; City of Rochester v. Bless. 77 App.

DIV. [N. Y.] 28; Wenk v, New York. 82 App.

Div. [N. Y.] 584; Corscadden v. Haswell. 82

N. Y. Supp. 847: Kelly v. Pratt. 41 Misc. [N.

Y.] 31; Spaulding Logging Co. v. Independ

ence Imp. Co., 42 Or. 394. 71 l’nc. 132; Hearn

v. Louttit, 42 Or. 572. 72 Pac. 132; State v.

Brown [Mont.] 74 Pac. 366.

Bridge: Louisiana Acts 1902. No. 201. p.

378. and Acts 1898. No. 156. p. 295. relating

to the building of a certain bridge. violates

the constitution (art. 31) since their objects

are not expressed in their titles. City of

Shreveport v. Tidwell [La.] 36 So. 312.

Procedure: “An act to provide a. “uniform

procedure“ for the enforcement of all laws

relating to tlsh, game and birds, and for

the recovery of penalties for violation there

of" does not cover section 17 thereof. which

imposes and increases penalties: section 17

therefore is unconstitutional. Hawkins v.

American Copper Extraction Co. [N. J. Law]

54 Atl. 523. The act of Michigan (Pub.

Acts 1895: Act No. 186. p. 348. Comp. Laws

1897, I 10188) relating to testimony in chan

cery cases does not violate the constitutional

provision (Const. art. 4. I 20) that no act

shall contain more than one subject, which

shall be expressed in its title. since it has

but one general object. to which every pro

vision therein relates. Hughes v. Low

iMich.] 98 N. W. 977. The title of “An act

concerning district courts" cannot constitu

tionally support a change in the relative

rights of landlord and tenant. The act gava

a right of re-entry and removal of the ten

ant holding over after default in the rent.

George Jonas Glass Co. v. Ross [N. J. Lawl

53 At]. 675. “Limitation of actions in cer'

tain cases." Ellinger v. Com. [Val 45 S. E.

807.

Poor Laws: "An act providing for the re

lief of needy, sick. injured. and in case of

death. burial of indigent persons whose legal

place of settlement is unknown." is uncon

stitutional as giving no notice to counties

that have not county almshouses of the

burdens imposed upon them by the act.

Coliey Tp. Overseers of Poor v. Sullivan

County. 22 Pa. Super. Ct. 482; Bailey v.

Potter County. 203 Pa. 593.

Crimes: “An act relating to crimes and

punishments and proceedings in criminal

cases" does not cover bastardy proceedings.

they being civil. State v. Tieman. 32 Wash.

294. 73 Pac. 375. An act “providing for the

punishment of abortion" does not cover pro

visions against those who advise its commis

sion. State v. Fields [S. C.] 46 S. E. 771.

lncorporatlons: An act incorporating a

grange. with ordinary corporate powers.

does not authorize debts; they would impose

a partnership liability on the members.

Henry v. Simanton. 64 N. .7. Eq. 572. “An

not to incorporate the Blooming Grove Park

Association" creates a private corporation

and is unconstitutional as not expressing the

subject of the act in the title. the term

"Park" not being applicable to private en

closures enjoyed by a few. nor to a. game

and fish preserve. Com. v. Hazen, 207 Pa.

52.

Local Improvements: “An act to amend

a city charter relative to expenses incident to

improvements." where the body of the act

legalized all assessments. City of Roches

l
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only one of them in the title, the act is void only as to the one not in the title."

And conversely the title of an act is not defective because containing matter not

legislated on in the body of the act." If the provisions of one title are in conflict

with those of another, those of each title must prevail as to matters arising out

of the subject-matter of the title.“0 A statute may be valid in part, though a

portion of it is invalid because not embraced in the title of the act.“

§ 4. Amendments and revisions. Amendments—An amendment may con

tain any matter germane to the subject-matter of the original act.“2 Where the

title of a bill is to amend a particular section of an act, no amendment is per

missible which is not germane to the subject-matter of the original section.“

The discrepancy may render the bill a new one.“ An amendatory act should

indicate its subject by its title, and expressly repeal the section to be amended,”

but it need not state the date of approval of the act to be amended, if it otherwise

clearly identifies it.“

Where an act is invalid as an amendatory- act, the reference to a prior act

may be treated as surplusage, and the act sustained aswan independent one on the

same subject.”

A statute is not invalidated by the fact that it purports to amend a former

statute previously repealed by implication."

Reference to act amended.—It is a general requirement that no act shall be

revised or amended by mere reference to the title, but the act revised or title

amended shall be set forth and published at full length.” A law may not be

ter v. Bioss. 173 N. Y. 646, 66 N. E. 1105.

Nebraska Act to enforce the payment and

collection of delinquent taxes and special as

sessments on real property (Laws 1903, c. 75.

p. 480) contains only one subject which is

clearly expressed in its title. \Voodrough v.

Douglas County [Neb.] 98 N. W. 1092.

Pure Food Law: An act to prevent the

use of unhealthy substance in the prepara

tion of food. with provisions applying those

who “manufacture, sell or otter to sell," in

so far as it applies to sellers who are not

manufacturers is void. State v. Great Vi’est

ern C. & T. Co., 171 Mo. 634. 71 S. W. 1011.

28. State v. Kohnke. 109 La. 838. “Act

concerning checks by merchants in payment

of wages" body of act included “dealers and

other persons." Held, applies to merchants

only. Dixon v. Poe, 159 Ind. 492, 65 N. E.

518, 60 L. R. A. 308; State v. Courtney, 27

Mont. 378, 71 Pac. 308.

20. Nichols & S. Co. v. Loyd [Tenn.] 78

S. W. 911.

80. People v. Oates [Cal] 75 Pac. 387.

81- Md. Acts 1902. p. 463, c. 838, relating

to insurance, is invalid in so tar as it at—

tempts to enact a new section of the code

to be known as section 122 B. Rest of the

act is valid. Kntka v. Wilkinson [Md] 57

i. 817.A22. Van Duzer v. Mellingcr [Neb.] 92 N.

W, 738. The act is not invalid as the re

enactment of a section of an original act

which had been repealed by an intervening

act, but it inserts in the amendatory act a.

provision cognate to the subject thereof.

That a like provision was in the original act

is immaterial. Stone v. State, 137 Ala. 1;

Erickson v. Cass County, 11 N. D. 494, 92 N.

W. 841.

83. Preston v. Stovsr [Neb.] 97 N. W. 812.

A provision in an amondatory act, repealing

an not not connected with the subject of the

amendment. is void, and the attempted re

peal is a. nullity. Where the title to an act

states a general subject, coupled with a pro

posed repeal of laws not within such general

subject. the act will be held void as to such

attempted repeal, when it is clear that the

provisions tor the repeal were not the in

ducement to the general provisions of the

act. Laws 1899, p. 300, c. 69, relating to edu

cational lands, construed. State v. Sams

[Neb.] 99 N. W. 544.

34. In a bill “to provide for a board of

county auditors for Jackson County," the

substitution of “Kent” for "Jackson" ren

ders it a new bill. People v. Loomis [Mich.]

98 N. W. 262.

35. Godwin v. Harris [Neb.] 98 N. W. 439.

30. Stone v. State. 137 Ala. 1.

37. State v. Scott, 92 Wash. 279, 73 Pm'.

965.

38. Reynolds v. Board of Education, 66

Kan. 672, 72 Pac. 274.

89. Mankin v. Pa. Co., 160 Ind. 447. 67 N.

E. 229: Sanchez v. Fordyce, 141 Cal. 427, 75

Fee. 58. A reference to a law by chapter

and volume is not such a, recital of the title

or substance as is required in amendatory

acts. Memphis St. R. Co. v. State, 110 Tenn.

598, 75 S. W. 780. An amending act is void

if not setting out in its title the title 01' the

act amended. Hendershot v. State [1nd] 69

N, E. 679. It is a suflicient compliance with

n constitutional provision that no act shall

be amended by reference to its title only.

but that the sections amended shall be re

enacted and published at length, it the sec

tion amended is set forth at length, with

such reference to the old law as will show

for what the new law is substituted. Sec

tions not amended need not be published in

full. Local option law 01’ Michigan (Pub.
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amended by reference to its title only, but an original act on the same subject

matter and referring to the prior act is not amendatory and not within the pro

hibition.‘° A complete original enactment covering the whole subject to which

it relates may incidentally modify a previous statute,“ but a law which is com—

plete in itself and capable of enforcement will not be construed as an amendment

to statutes with which it may conflict."

Effect—Where a section of a statute is amended by a new act containing the

entire section amended, the section so amended must be construed as though in

troduced into the place of the repealed section in the original act.“ An un

constitutional amendatory act has no effect on the act sought to be amended,“

particularly if there is no express repealing clause.“ An amendment does not

repeal an act except in so far as it is inconsistent with the amendment.“ When

a particular section of a statute is amended by retaining some of its provisions

without change, and complete in themselves, and omitting others which in no

way affect the parts retained, and there is no express repeal of the original sec

tions, the retained provisions will be deemed to have continued in force from

their first enactment, and only the omitted ones to be repealed by the amend

ment." When an amendatory act by its express terms does not apply to proceed

ings instituted before it took effect, in such proceedings all of the provisions of

the original act are to be enforced as though not amended.” The amendment of

a statute to cover aparticular case is not a conclusive admission that it did not

originally cover that case."

Revisions.—Revisions of laws are usually required to re-enact and publish at

length the laws as revised.“0 An act re-enacted into a subsequent revision has

impressed upon it all the limitations imposed by its original title.“

Identification.—Where an act amended is identified as the constitution re

quires, and it is not certain what act is amended, the court will resort to other

Acts 1899, p. 275. No. 183) not in contraven

tion of Const. art. 4. 5 25. People v. Shuler

[Mich.] 98 N. W. 986.

40. Sisk v. Cargile [Ala] 35 So. 114. An

act adding an entire section to the charter

of a. city. whereby territory described there

in is added to the city, is not an amendment

requiring a republishing of the whole char

ter. City of Oak Cliff v. State [Tex.] 79 S.

W. 1.

41. De France v. Harmer [Neb.] 92 N. W.

159; Weston v, Ryan [Neb.] 97 N. W. 847;

Eaton v. Eaton [Neb.] 92 N. W. 995. An act

authorizing an additional levy to pay certain

bonds is an original act and not an amend

ment of an existing law by its title only.

Sisk v, Cargile [A121,] 85 So. 114; City of Oak

Cliff v. State [Tex Civ. App.] 77 S. W. 24.

A supplemental act, not written as an act

amending a. prior law, need not reproduce

the prior act in extenso. Dehon y. La

fourche Basin Levee Board, 110 La. 767;

State v. Scott, 82 Wash. 279, 73 Fee. 365.

Words added to a. statute need not be set

out in full in the prefatory clause and again

in the body 0! the act as amended. Cox v.

Hannibal & St. J. R. Co.. 174 M0. 588, 74

S. W. 854.
42. Nebraska act to enforce payment of

delinquent taxes (Laws 1903, c. 75. p. 480)

is not open to the objection that it amends

other laws without referring to them. Wood

rough v. Douglas County [Neb.] 98 N. W.

48. Epperson v. N. Y. Life Ins. Co., 90

Mo. App. 432. A statute as amended is to be

regarded. as to matters thereafter occurring.

as it such section, instead of the one blotted

out' had been a part of the original act.

Russell v. State, 161 Ind, 481. 68 N. E. 1019;

Manley v. Mayer [Ram] 75 Fee. 550.

44. Barker v. State, 118 Ga. 35.

45. People v. Butler St. Foundry & Iron

Co., 201 Ill. 238. 66 N. E. 349.

46. Wilson v. Head, 184 Mass. 515, 69 N.

E. 817.

4'!- City of Fargo v. Ross, 11 N. D. 369, 92

N. W. 449.

48- In re Decker-Foster Co., 123 Fed. 190.

40. Rural Independent School Dist. No.

10 v. New Independent School Dist., 120

Iowa, 119, 94 N. W. 284.

50. An act amending 108 sections of the

penal code is not a revision requiring re

publication ot entire act as revised. People

v. Oates [Cal.] 75 Fee. 337. The alteration

of 58 out of 234 sections of an act is an

amendment, and not a revision requiring a

republication of entire act. Beach v. Von

Detten, 139 Cal. 462, 73 Fee. 187,

51. State v. Nat. Biscuit Co. [N. J. Law]

54 Atl. 241. A statutory provision originally

enacted under the title of “An act to prevent

fraudulent elections-in incorporated com

panies and to facilitate proceedings against

them" has the limitation imposed by such

title impressed upon it, notwithstanding its

subsequent re-enactment in a revision under

“An act concerning corporations." Id.
1092,
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means to determine; but if not so identified the court will not so resort, though

the act in question would thereby be ascertained without question.“

§ 5. Interpretation. In general.—Statutes must be reasonably construed

and in a manner not repugnant to common sense." Where there are two reason

able constructions, that one should be chosen which sustains the validity of the

statute.“ All acts of legislature not clearly in violation of the constitution are

to be adjudged valid." If possible, every legislative act must be given effect

by construction." If the sense of a statute be doubtful, such construction should

be given to it, if possible, as will not conflict with the general principles of law."

Every presumption is in favor of validity.“ Lien statutes will be construed

liberally to further their efficacy and equity, when it is clear that the lien has been

honestly earned, and the lien claimant is within the statute." The state, includ

ing its political subdivisions, is not to be considered within the purview of a

statute, however general and comprehensive its terms, unless expressly named

therein.‘o Every statute is understood to contain by implication, if not by its

express terms, all such provisions as may be necessary to effectuate its object and

purpose, or to make effectual the powers which it grants, and also all such col

lateral and subsidiary consequences as may be fairly and logically inferred from

its terms." Unintentional omissions and apparent oversights will be supplied

by implication and intendment." Words cannot be changed or inserted unless

it is necessary to do so in order to make that clear and intelligible which would

otherwise be ambiguous or meaningless.” The rules for statutory interpretation

as to rights apart from remedy are the same in law and equity.“ Where words

53. Mankin v. Pa. Co., 160 Ind. 447. 67 N.

E. 229.

5:. Von Dieat v. San Antonio Traction Co.

['l‘ex. Civ. App.] 77 S. W. 632.

54. Rosin v. Lidgerwood Mfg. Co.. 89 App.

Div. [N. Y.] 245.

55. The act conferring upon a justice of

the supreme court the power to appoint

park commissioners is not unconstitutional.

under art. 17, requiring that such justice

"shall hold no other office." Ross v. Board

of Chosen Freeholders [N. J. Err. a. App.]

55 Atl. 310; Lloyd v. Dollisln, 23 Ohio Circ.

R. I71; Com. v. Barney, 24 Ky. L R. 2352, 'H

S. W. 181; State v. Nolan [Neb.] 98 N. W.

657; In re Boyce [Nev.] 75 Pae. 1; Ex parte

Loving [Mo.] 77 B. W. 608; Levy v. State,

161 Ind. 251, 68 N. E. 172. "An act en

larging a city" is not open to the objection

of allowing taxation without representation.

or denying equal protection of the laws, be

cause of an interval which is inevitable be

tween the annexation and elections. Toney

v. Macon [6a.] 46 S. E. 80.

50. “An act to provide for the widening

of roads and streets in townships" is a gen

eral act; an empowering and not merely a

regulating statute. Slocum v. Neptune Tp.,

68 N. J. Law. 595.

M. Old Dominion B. & L. Ass'n v. Sohn

[W. Va.] 46 S. E. 222.

68. Something more than mere irregularl

tien and improprietics in declaring the re

sult of an election. adopting a constitutional

amendment, must. appear to warrant a court

in setting aside the solemn acts of legisla

ture and governor after sixteen years ac

quiescence therein. Weaton v. Ryan [Neb.]

97 N. W. 347; State v. Polk County Com‘rs,

87 Minn. 325. 92 N. W. 216. 60 L. R. A. 161.

Gen Laws Minn. 1901. c. 258, relating to the

drainage of wet lands, held valid. notwith

standing the fact that it does not declare

that the public health, convenience and wei

tare are intended to be promoted thereby.

and no provision is made for the determina

tion by the county commissioners of the

question whether or not they will be in a

particular case. Will be presumed that the

legislature so intended. Id.

59. A. L & E. F. Goss Co. v. Greenleat, 98

Me. 436.

00. Public buildings not included within

Maine mechanic’s lien law (Rev. St. 1883. c.

91, i 30 et seq.). What are public buildings.

Ash‘s 8: E. F. Goaa Co. v. Greenleat, 98 Me.

4 .

01. State v. Polk County Com'rs, 87 Minn.

325, 92 N. W. 216, 60 L. R. A. 101. Duties

imposed by implication are only those neces

sarily connected with the subject to which

the statute relates. General statute which

makes it the duty of an assignee of a mort

gage to release it does not, by reason of the

imposition of that duty alone. authorize

him to record it [Webb’s Ann. St. Kan. vol.

2. c. 120, 5 9, construed]. First Nat. Bank

v. Nat. Live Stock Bank. 18 Okl. 719. 76 Pac.

130.

62. Such implications are as much a part

at the statute as what is distinctly expressed

therein. State v. Polk County Com'rs, 87

Minn. 825, 92 N. W. 216, 60 L. R. A. 161.

08. State v. Armour Packing 00. [N. C.]

47 B. E. 411. Louisiana Acts 1902. No. 201, p.

378, relating to the construction of a bridge.

construed. City of Shreveport v. 'I‘idwell

[La] 36 So. 812.

64. A court of equity cannot enlarge the

scope of a statute so as to include persons

or subject-matter which the legislature did



2 Cur. Law. STATUTES § 5. 1723

have a fixed meaning at common law and the statute nowhere defines them, they

will be given their common-law meaning.“

Who may invoke interprcmtion.—Courts will not inquire into the constitu

tionality of statutes at the instance of those who are not affected thereby ;" nor

will the validity of an enactment be determined if not necessarily involved in

the case." In advance of an attempt to exercise controverted powers, the courts

will not pass on the validity of separate clauses, which, if void, would not inval

idate the whole act.“

Permissive acts—The constitutionality of permissive acts, the proceedings

under which are merely reported to congress for action, cannot be considered."

Aids to interpretation. The title.—The title is no part of an act, but it may

be used as a key to interpret where intent is otherwise ambiguous ;"° but the

compiler’s headlines to a chapter are no part of the title of an act."

Marginal notes—Marginal notes in the Revised Statutes (U. S.) may be

referred to on questions of construction, as indicating the intention of congress

not to alter by revision the substantial provisions of previous acts."

Legislative history.—Resort may be had to the legislative history of a stat

ute to determine legislative intent."

Contemporary interpretation.—Where the meaning of an act is doubtful.

either by ambiguity of expression or inconsistency arising from several acts on

the same'subject, contemporary interpretation should be considered in arriving

at true meaning.“ Where a statute regulating the manner of conducting an in

dustry is ambiguous, courts will receive as an aid to the interpretation the con

struction which practical persons engaged in the industry generally place upon

it."

Ofl‘icial construction.—The long continued practice of officers whose duty it

is to construe and execute a statute is strong evidence of its meaning, but is not

controlling."

Surrounding conditions—In cases of doubtful construction, courts may look

into the conditions surrounding the subject-matter when the act was passed; but

unambiguous language must be given its full efiect."

Original act—Though the compilers of a Code omitted certain provisions

not intend to include. A. L. d: E. F. Gosl 71; Zonnsr v. Graham [Wash] 74 Pac.

Co. v. Greenleat, 98 Me. 436. 1075:.- The marginal n t re m .R 1 u

‘ " . S. Statutes. 0 e a ng ‘ es s in;
05' word ‘murder m U revenue oflicers rescuing or destroying

Welty v. U. S. [OkL] 76 Pae. 121.

66. Turnquist v. Cass County Drain

Com‘rs, 11 N. D. 614. 92 N. W. 852.

67. Sayles v. Walla Walla County, 30

Wash. 194, 70 Pac. 256; People v. Miller, 88

App. Div. [N. Y.] 218; W. C. Peacock & Co.

v. Pratt [C. C. A.) 121 Fed. 772; Sweeney v.

Webb [Tex Civ. App.] 76 S. W. 766: David

son v. Von Detten, 139 Cal. 467, 73 Pac. 189;

In re O'Brien [Mont.] 75 Pac. 196. A party

accused of violating a. statute is without in

terest to attack certain of its provisions,

which are entirely in the interest of the

accused, and left, as to their application, to

their own consent. State v. CueulluI 110

La. 1087.

88. Toney v. Macon [6a.] 46 S. E. 80.

89. U. S. v. McCrory [C. C. A.) 119 Fed.

861.

70. Rosin v. Lidgerwood Mfg. Co.. 89 App.

Div. [N. Y.] 245; Schaier v. Schater [Neb.]

99 N. W. 482; U. S. v. McCrory [C. C. A.]

119 Fed. 861; Cornell v. Coyne, 192 U. S. 418.

seized property." the act does not cover re

sisting an Indian agent searching for spirit

uous liquors on the reservation. Macksy v.

Miller [C. C. A.] 126 Fed. 161.

78. Scouten v. Whatcorn, 33 Wash. 273, 74

Pac. 389; State v. St. Louis, 174 M0. 125, 73 S.

W. 623.

74. Director of poor district properly ap

pointed by court of common pleas, and not

elected. Corn. v. Paine, 207 Pa. 45. United

States statutes in regard to second-class

mail matter construed [20 Stat. 355, 358; U.

8. Comp. St. 1901, p. 2646]. Houghton v.

Payne, 24 Sup. Ct. 590, 48 Law. Ed. —.

75. Himrod Coal Co. v. Stevens, 104 Ill.

App. 639.

70. People v. Buffalo, 84 N. 'Y. Supp. 434;

Houghton v. Payne, 24 Sup. Ct. 590, 48 Law.

Ed. —.

77. An act “granting extra pay to United

States volunteers" extends to those enlisted

after the act was passed. Clark v. U. 8.,

87 Ct. Cl. 60.
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of a statute, the court, in construing the statute in the Code, may look to the

original for aid in construction, but may not bring any omitted provision for

ward."

Unambiguous statutea.—When a statute admits of but one meaning, it must

be held to mean what it plainly expresses, and it is not permissible to interpret

what stands in no need of interpretation." Where language is clear and unam

biguous, it must be held to mean what it expresses, and no room is left for con

struction?“ and it is the duty of courts to follow such construction.‘1 The mean

ing which the words of a statute import, if plain and unambiguous, must be con

t-lusively'presumed to be the meaning which the legislature intended to convey.

though such interpretation may defeat the purpose of the enactment.“ When

the meaning is plain, the statute must be carried into effect according to its

language.“8 Statutes should be interpreted according to the most natural and

obvious import of their language.“ The construction must be in accordance with

the language employed, if it is not ambiguous.“ Where the language of a statute

is clear and precise, and its meaning is evident, there is no room for construction.“

Where an enactment is plain and simple, and under no meaning ascribable to the

words, can apply to the case in hand, a court cannot add or omit words to make

the act cover a casus omissus, though the case is plainly within the mischief

<ought to be remedied." Plain words and phrases must be taken in their ordinary

sense,“ and are not to be extended beyond their clear import.“ If the meaning

of a statute is doubtful, the consequences will be considered in its construction,

but where the meaning is plain, no consequences will be regarded, since to do so

would be to assume legislative authority.‘0

Statutes adopted from foreign states.—The enactment or adoption of a stat

ute elsewhere in force is generally presumed to be the adoption of the con

struction previously given to that statute by the courts whose duty it was to

interpret it ;" but this rule, though generally adopted, is not a binding one.‘2

lating to annual franchise tax of corpora78. Runnels v. State [Tex. Cr. App.] 77

S. W. 468.

70. The making and filing by a former

owner of a stallion of the certificate required

by statute (Q 61) does not inure to the

benefit of any subsequent owner. Davis v.

Randall, 07 Me. 86.

80. Act of 1898 makes an indorser or

surety of a. bankrupt a. creditor. Swarts v.

Siegel [C. C. A.] 117 Fed. 13. Md. Acts 1900,

p. 928. c. 597, relating to taxation of cor

porate stock. City 0! Baltimore v. Allegany

County Com'rs [Md.] 5'! Atl. 632.

81. Pub. Acts Mich. 1887, p. 345, No. 264,

relating to the liability of cities for injuries

resulting from defective streets. construed.

McEvoy v. Sault Ste. Marie [Mich.] 98 N. W.

1006.

. State v. Ins. Co. [Neb.] 99 N. W. 86.

A sentence imposed without taking testi

mony as to aggravation and mitigation of

the offense. when defendant pleads guilty,

is void under the Colorado Statutes (Mills'

Ann. St. 5 1463), though the offense charged

was committed in the presence 0! the judge

Imposing the sentence. Smith v. People

[Colo.] 75 Fee. 914.

sa. Litch v. People [0010. App.] 75 Pao.

1079.

84. Mills' Ann. St. C010. 1‘ 2838. 4408, re

lating to intoxicating liquors, construed.

hitch v. People [Colo. App.] 75 Pac. 1079.

as. N. C. Acts 1901. c. 9. I 91, p. 148, ro

tions. construed. State v. Armour Packing

Co. [N. C.] 47 S. E. 411.

86. Houghton v. Payne. 24 Sup. Ct. 590,

48 LAW. Ed. —. Exemption applies to all the

property acquired prior to the set. In re

Assessment of Property of N. “I. University,

206 Ill. 64, 69 N. E. 75.

87. An act covering bribery at nominat

ing conventions and elections cannot sup

port an indictment for fraud at a primary

election. Under an act prohibiting the in

fluencing of any election oflicer in the per

formance of the duties of his office. an in

dictment may be found for bribing such

officer at a. primary election. Com. 1.

Gouger, 21 Pa. Super. Ct. 217; Waldron v.

Taylor [W. Va.) 45 S. E. 336.

88. "Committed suicide" applies equally

to the sane and insane. Knights Templars'

8: M. L. Ind. Co. v. Jarman, 187 U. S. 197, 47

Law. Ed. 139.

89. McCarthy v. McCarthy. 20 App. D. C.

195. An act giving a. right of action to

"minor children" cannot be extended to

"grandchildren." Walker v. Vicksburg, S.

& P. R. Co., 110 La. 718.

90- “Tax on deposits" held to cover both

commercial and savings deposits of savings

banks. State v. Franklin County 8. B. k

'1‘. Co.. 74 Vt. 246.

01. Powers and liabilities of municipali

ties in Indian Territory under Chap. 29 are
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Where a code provision is taken from another state, where it had been construed

before such adoption, such construction is persuasive, but not conclusive on the

courts of the state adopting the provision." A general reference, in an act, to

a code of laws is not an adoption of that code.“ Where an English statute is

adopted by the legislature, the construction put upon it by the English courts

prior to the adoption is persuasive in determining the meaning of the language

used therein."

State statutes in Federal maria—State statutes are determinable by statv

courts, and their interpretation must be followed by the United States courts.”

Federal courts uniformly follow the construction of the constitution and statutc<

of a state announced by its highest judicial tribunal, where no question of rights

under United States constitution or laws, or of commercial general law is in

volved."

Enforcement—A statute not clear and definite as to its enforcement will

not be held void unless so imperfect as to be impossible of execution."

Laws in pari "interim—Laws in pari materia are part of a common policy,

but not one and the same 1aw;'° they should be read together.1 In the passage

of each act the legislature will be presumed to have had in mind existing legis

lation on the same subject and to have shaped its new enactment with reference

thereto.‘ Wisconsin law creating_a police pension system (Laws 1899, p. 443, c.

265), construed and held that it was intended to apply to all cities of the first

class having a paid fire department, although limited to cities having a population

exceeding 150,000 instead of those having 150,000 or over. It should be construed

in connection with Rev. St. 1898, § 925-1, such being the plain intent of the

legislature,‘ and be construed so as to make both effective, and harmonize, un

the same that such powsrs in Arkansas were 94. State v. De Hart, 109 La. 570.

at the time congress made that chapter the 95. Jarvis v. Hitch, 161 Ind. 217, 57 N. E.

law of the territory. Blaylock v. Incorpor- 1057.

ated Town of Muskogee [C. C. A.] 117 Fed. 98. Knights Templars' & M. L. Ind. Co. v.

125. Ariz. Pen. Code, § 949, relating to a

view of the premises by the Jury in crim

inal cases, construed. Elias v. Ter. [Aria]

76 Fee. 605. Ariz. Rev. St. 1887, par. 397.

subds. 15, 24, relating to county boards of

supervisors, construed. Santa Cruz County

v. Barnes [Ariz.] 76 Fee. 621. Ariz. Pen.

Code. § 939, relating to burden of proof in

certain cases, construed. Anderson v. Ter.

[Al'lL] 76 Fee. 636. Idaho statute requiring

water companies to‘ "furnish water free in

case of fire or other necessitie," being taken

from California. where it had been so con

strued, includes water for street sprinkling

flushing of sewers, etc. Boise City A. H. &

C. Water Co. v. Boise City [C. C. A.] 123

Fed. 232; Robinson v. Belt, 187 U. S. 41, 47

Law. Ed. 65; State v. Kohnke, 109 La. 838;

Burnside v. Wand, 170 M0. 531, 71 S. W.

337; Goble v. Simeral [Neb.] 93 N. W. 235.

92. Dixon v. Ricketts, 26 Utah, 215, 72

Fee. 947.

98. F. M. Davis Ironworks Co. v. White,

31 Colo. 82. 71 Fee. 984; State v. Mortensen.

26 Utah. 312. 79 Fee. 562. 633; Ancient Order

of Hibernians v. Sparrow [Mont.] 74 Pac.

197. The Illinois statute adopting the statute

of limitations of other states as to cause

of action arising in those states does not

apply to a case where the statute of the

foreign state. where the cause of action

arose. had not run in favor of the defend

ant, by reason of his absence from that

state. Martin v. Wilson, 120 Fed. 202.

Jarman. 187 U. S. 197, 47 Law. Ed. 139.

97. But the finding by a state court of

the terms or title of a statute held uncon

stitutional is not conclusive upon a Federal

court in an action between other parties.

City of Beatrice v. Edminson [C. C. A] 117

Fed. 427; Robinson v. Belt, 187 U. 8. 41, 47

Law. Ed. 65.

08. Lloyd v. Dollisin, 23 Ohio Circ. R.

571.

99. An act making its provisions cumu

lative of all the laws now in force does

not make the act a. part of every other act

on the same subject. State v. Laredo Ice

Co., 96 Tex. 461, 73 S. W. 951.

1. Logan County v. Carnahan [Neb.] 95

N. W. 812: State v. Royse [Neb.] 98 N. W.

459; Meyer v. Boonviile [Ind.] 70 N. E. 146.

All acts upon the same general subject-mat

ter must be construed as a part of a. sin

gle plan, and later statutes are to be con

sidered as supplementary or complementary

to earlier enactments. Sections of Nebras

ka. statutes in relation to official bonds

(Code Civ. Proc. §§ 29-32 and 643 and Laws

1881. c. 13, p. 95) must be construed togeth

er. Barker v. Glendore [Neb.] 99 N. W. 548.

2. Barker v. Glendore [Neb.] 99 N. W.

548.

8. State v. Board of Trustees [Wis.] 98

N. W. 954. The provision of the constitution

declaring that the alary of no municipal

officer shall be changed after his election

or during his term is to be read in con
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less plainly repugnant.‘ A statute and an act supplemental thereto are, in con

templation of law, one enactment and must be construed together.“ A statute

which would be unconstitutional if standing alone may be helped out by another

statute which may be read in connection with it.‘l Constitutional provisions and

the laws on the same subject must be construed together!

Acts of same data—Of two acts identical in substance and bearing same date.

the one last passed, according to the legislative journals is the one in force.I

Acts of same session—Where two statutes on the same subject were enacted

by the same legislature on different dates, the presumption is that both are

operative, unless irreconcilable.°

Intention to be reached—Rules of interpretation should yield to legislative

intent, which should always be made efiective.1° Where the language of a statute

is of doubtful import, the court may consider the purpose of the act as well as

its title.11 The reluctance of courts to construe a statute harshly must yield to

plain and unequivocal indications of legislative intent.12 In the expression of

statutes, the reason and intention of the lawgiver will control the strict letter of

the law, where the latter would lead to palpable injustice or absurdity." Legisla

tive enactments are not to be defeated on account of mistakes, omissions or in

accuracies of language, if the legislative intent can be ascertained from the WhOli'

act.“ Where an act contains sections that ma be in conflict with a followingr

section, but the intention of the legislature can he arrived at by giving efiec't to

this later section, the conflict will not render the act inoperative.“

Whole act to be considered—The court must if possible give efiect to all

portions of a statute and yet make the

nection with statute empowering to trans

fer from one class to another. Gilbert v.

Paducah. Z4 Ky. L. R. 1998, 72 S. W. 816.

4. Barker v. State. 118 Ga. 35: Twiggs

v. State Board of Land Com’rs [Utah] 75

Fee. 729. In construing the District of Col

umbia. Code. the various sections should

be read together and harmonized. where the

court is satisfied that the literal meaning of

apparently inconsistent sections does not

convey the intent of congress. Groft v. Mil

ler. 20 App. D. C. 353. An act giving a city

a. general right to sue and be sued is not in

conflict with an act forbidding suits on cer

tain classes of claims until after disallow

ance of the claim by the city council. Mor

rison v. Eau Claire. 115 Wis. 538. 92 N. W.

280.

5. Gen. St. N. J. pp. 485. 468. In re Fa

gan [N. J. Law) 57 Atl. 469. An act ex

plaining the meaning of the words “a ma

Jorlty vote of the legal voters" as used in

a previous act. and taking eflect immediate

ly on its passage. becomes a part of the

original act and governs an election after

wards held thereunder. though such elec

tion was called before the explanatory act

was passed. Me. Act March l8. 1908, ex

plaining Special Act Feb. 26. 1903. incorpor

ating water district. Fay v. Gardiner “'9.

ter Dist.. 98 Me. 82.

8. A statute imposing 5 minimum but not

a maximum line may be helped out by a.

general law as to maximum fines. State v.

Pearson. 110 La. 387.

7. The constitutional right to sue must

be read with the statute requiring an inter

est in the suit. Board 0! Education of

Union Free School Dist. v. Board of Educa

tion. 76 App. Div. [N. Y.] 856. A constitu

enactment an harmonious whole.m All

tion “continuing all laws in force until re

pealed" continues in force all laws not in

consistent with it. State v. O‘Neil Lumber

Co.. 170 Mo. 7. 70 S. W. 121.

8. Derby v. State, 24 Ohio Circ. R. 304.

9. Lincoln School Tp. v. American School

Furniture Co., 31 Ind. App. 405. 68 N. E.

301; State v. Faulkner, 175 M0. 546. 75 S.

W. 116.

10. City of Springfield v. Sim-kc, 93 Mo.

App. 70; State v. Armour Packing Co. [N.

C.] 47 S. E. 411. Statutes will be construed

fairly and reasonably and so as to give ef

fect to the intention of the legislature.

State v. Polk County Com'rs, 87 Minn. 325.

92 N. W. 216, 60 L. R. A. 181. Mich. Act re

lating to taking testimony in chancery

cases (Pub. Acts 1895. Act No. 186. p. 848.

Comp. Laws 1897. I 10188). construed.

Hughes v. Love [Mich.] 98 N. W. 977. Neb.

Code Civ. Proc. i 643-and Laws 1881. p. 95.

e. 13, relating to actions on ofliciai bonds.

construed. Barker v. Glendorc [Neb.] 99 N.

W. 548. Ariz. Pen. Code. I 938, relating to

burden of proof in certain cases, construed.

Anderson v. Tor. [Ariz.] 76 Pac. 636.

11. Kaufman v. Carter [8. C.] 45 B. E.

211.

12. Goble v. Simeral [Neb.] I! N. W. 235:

Appleton Waterworks Co. v. Appleton, 116

Wis. 363. 93 N. W. 262.

13. Kelley v. Gage County [Neb.] 93 N.

W. 194; Parker v. Nothornb [Neb.] 98 N. W.

851.

14. State v. Polk County Com'rs. 81 Minn.

325. 92 N. W. 216. 80 L. R. A. 181.

15. Hand v. Stapleton. 135 Ala. 156.

16. Noecker v. Noecker. 66 Kan. 347, 11

Pac. 815. The fact that the steps provide

for carrying into effect a scheme for tho



2 Cur. Law. STATUTES § 5. 1727

parts of a law should have efi'ect rather than any part should perish by construc

tion." In construing a statute, the court will look to the whole set, and the pur

pose of its makers in its enactment.“

All language to be cffecluaied.—-A statute should be so construed that, if it

can be prevented, no clause, sentence, or word shall be superfluous, void or in

significant, and every sentence and word shall be given its ordinary meaning and

acceptation.“ But the legislature cannot in the title of an act use language

ordinarily meaning one thing and in the body of the act declare it means the

reverse.20

ll'ords.—Every word should be given full effect, if possible, and if two pos

sible constructions are warranted, the one more in accordance with the spirit

and tenor of the act is to be adopted.“ Where the constitutionality of an act

involves the meaning of a word, any meaning, popular or technical, will sustain

it, and the popular sense if broader than the technical one must be used, if it

does not restrain or limit the general grant of power.“ Where one word has

been erroneously used in a statute for another, and the context afiords means

for correction, the proper word will be deemed substituted.23 But words and

language in titles cannot be held to have been inadvertently used and corrected

as such solely by reference to the contents of the act."

Avoiding hardship or absurdity—In the construction of statutes, general

terms and language should be so restricted in their application as not to lead

to an injustice, oppression, or absurd consequence, clearly not within the inten

tion of the act."

Validating statutes—A curative act may validate defective proceedings if

the defect could have been dispensed with in the enactment of the original act."

23.regulation of the internal affairs of certain

municipalities are to be taken at the next

general election is not in itself decisive of

the intent that the not should apply only to

cities in the designated class when such

election is held. Gen. St. N. J. p. 478, es

tablishing board of commissioners to con

trol streets and water supply in certain

cities. construed. In re Fagan [N. J. Law]

57 Atl. 469.

17. City of Springfield v. Starke. 93 Mo.

App. 70.

18. Com. y. Trent. 35 Ky. L. R. 1180, 77

8. W. 390.

19. Crozer v. People. 206 Ill. 464, 69 N. E.

489.

2). “Moneys deposited out of reach of the

treasurer" not deemed to be In the state

treasury, though the act so declares. State

v. Cofl‘ln [Idaho] 74 Pac. 962.

21. The construction may even be against

the literal meaning of the words, if that

meaning cause an absurdity. Old Dominion

B. & L. Ass’n v. Sohn [W. Va.] 46 S. E.

222; Turnquist v. Cass County Drain Com’rs,

11 N. D. 514, 92 N. W. 852.

22. "An act ‘to incorporate the Blooming

dale Grove Park Association" is not uncon

stitutional as defective in title. and under

one of its provisions as to killing of deer.

summary punishment may properly be dealt

to an offender. Corn. v. Hazen, 20 Pa. Super.

Ct. 487. “Good behavior" not so uncertain

as to render act invalid. Huyser v. Com.,

25 Ky. L. R. 508, 76 S. W. 174. “County

Seat" in the constitution refers to a legal

one. not a de facto one. Presidlo County v.

Jeff Davis County [Tex. Civ. App.] 77 S. W.

278.

White v. Rio Grande W. R. Co., 25

Utah, 846, 71 Pac. 593. “Providing for un

lawful levy" means “providing a remedy for

unlawful levy." Western Ranches v. Custer

County, 28 Mont. 278, 72 Fee. 659. A penalty

of 15% for nonpayment of street improve

ment costs is not a tax: nor interest. though

so styled in the statute imposing it. Sea

board Nat. Bank v. Woesten, 176 Mo. 49,

75 S. W. 464. An act providing that it

should not apply to bankruptcy cases then

pending refers to bankruptcy cases proper

and not to suits by trustees to recover a.

preference. Pond v. N. Y. Nat. Exch. Bank.

124 Fed. 992. "May" used in a. premlssive,

not a. mandatory sense. Carlin v. Freeman

[Colo. App.] 75 Pac. 26.

24. "Defendants" used for "plaintiffs."

Erickson v. Cass County, 11 N. D. 494, 92

N. W. 841.

25- A Chinese woman having lawfully en

tered the country prior to the passage of

the exclusion act, and having married an

American citizen, takes the status of her

husband and cannot be deported. Tsoi Sim

v. U. S. [C. C. A.] 116 Fed. 920; Logan

County v. Carnahan [Neb.] 95 N. W. 812.

An act cannot be construed so that one

state could regulate the conveyance of lands

in another state. State v. Clark [Mo.] 76

S. W. 1007. The court will look with dis

favor upon a. change of construction where

by parties who have contracted with the

government on the faith of a former con

struction may be iniured. "oughton v.

Payne, 24 Sup. Ct. 590, 48 Law. Ed. —,

26, 27. Givens v. Hillsborough County

[Fla] 85 So. 88.



1728 STATUTES § 5. 2 Cur. Law.

The adjudication of invalidity by a court does not prevent curative acts by the

legislature.“

Punctuation.--The punctuation of an act, or its title, is not controlling in

construing to ascertain its real meaning.” The grammatical rule that where there

are two words in a clause, each capable of being an antecedent, the relative pronoun

refers to the latter, will not be applied where the punctuation shows that the pro

noun was intended to refer to such antecedents jointly."

Things excepted—The exception of a single thing from general words shows

that the legislature considered that the thing excepted would be within the gen

eral clause but for the exception.” Where a. special act declares that a certain

law, with the exception of certain sections, shall not apply to a particular county,

the excepted sections are deemed embodied in the special act and are applicable

to such county.“

The proviso—The office of the proviso is generally to restrain the enacting

clause and excepts something which otherwise would have been within it." The

construction given to a statute without a proviso will not apply to it after a pro

viso has been added." An invalid proviso does not impair balance of the act.“

Presumpiion of legislative knowledge of the law.—When an act that has

been judicially interpreted is re-enacted in the same terms, that construction is

presumed to have the legislative sanction." The omission, in an act, of powers

that the supreme court said existed independently of a similar prior act, cannot

be held to deprive the courts of such powers. Legislature is presumed to know

of the ruling under the prior act.“

General and particular provisions—The general provisions of an act must

yield to subsequent special ones." The several provisions should be construed

together and harmonized if possible. If conflicting, general expressions must

give way to special and specific provisions."

Mandatory or directory acts.——Statutes providing for summoning jurors are

merely directory.” A referendum clause is mandatory as to the submission sub

stantially in the manner prescribed; directory as to the time of submission.‘0

Strict or liberal constructions. Statutes changing the common law.—A stat

ute changing the common law should be strictly construed; it modifies or abro

gates it no farther than the clear import of its language necessarily requires.“

An intention to change the rule of the common law will not be inferred from

doubtful legislative provisions. The statute must be clear and explicit in that

direction.“ A statute giving a right not afforded by the common law, that right

28. Quotation marks are marks of punc- is derived from it, In which the same col

tnntion. State v. Banfleld. 43 Or. 287, 72 location of words in the same connection is

Pnc. 1098. employed. In re Guggenheim Smelting Co.,

20. Seller v. State. 100 Ind. 605, 67 N. E. 121 Fed. 158.

443, 30. Suit money in divorce cases. Hart

30. Com. v. Summerville. 204 Pa. 800. v. Hart. 81 Colo. 333. 73 Pac. 35.

81. Gabe] v. \Villiaml. 89 Misc. [N. Y.] 37. McKnight v. McDonald [Wash.] 74

439, Pac. 1060.

82. U. 8. v. Mactarland, 18 App. D. C. 88. State v. Nolnn [Neb.] 98 N. W. 667.

120, 80. State v. Faulkner. 175 M0. 546. 75 S.

33. Markos v. People. 103 Ill. App. 847. W. 116.

34. Bennett v. State [8. D.] 93 N. W. 843. 40- Albright v. Sussex County L. & P.

35 Crescent Bed Co. v. New Orleans. 111 Commission. 68 N. J. Law, 623.

41. Johnson v. Southern Pnc. Co. [C. C.

A.] 117 Fed, 462: McCarthy v. McCarthy. 20

App. D. C. 195. “Cnra to be equipped with“

automatic couplers." does not include en

linen. Johnson v. Southern Pac. Co. [C. C.

La. 124; A. L. & E. F. Goa: Co. v. Greenleat.

98 Me. 436. Where congress passes a. law

in conflict with another. the presumption is

it was aware of the previous law and acted

in view of it. Lavngnino v. Uhllg. 26 Utah,

1. 71 Pac. 1046. The construction necessarily

given to a previous statute must be regarded

as impressed upon one which follow" it and

A.] 117 Fed. 462.

42. Rosin v. Lidgerwood Mfg. Co.. 80 App.

Div. [N. Y.] I46.
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may be divested by a subsequent statute." A statute declaratory of the common

law does not affect the exceptions to the rule it announces.“ ,

Penal statutes—Penal statutes should be strictly construed." A statute de

fining a criminal offense must be strictly construed.“ A statute providing for a

fine for a custodian of will withholding same after a certain time, is a penal stat

ute." A statute providing that the repeal of an act shall not afiect any suit or

prosecution then pending, for an ofiense committed or for recovery of a penalty,

applies only to strictly penal statutes and not to an action for the recovery of

money paid on a wager.“

Various other strict constmwtions.—~Statutes creating a liability where none

otherwise existed are to be construed strictly.“ So also a statute by which a per

son is summarily divested of his property solely by the acts of others."o Statutes

for exemption from taxation are to be strictly construed. and doubts as to what

is exempt must be resolved in favor of the state."u An act in the supposed

interest of a medical society will be construed strongly against the society.“ Also

grants of powers to corporations.53 The constitutional provision providing for

three departments of the government and prohibiting an ofiicial of one from ex

ercising the duties of another applies only to state government.“ A statute can

not be extended by construction to cover a casus omissus in the criminal law;

this rule does not apply in construing remedial statutes.“

Remedial statutes.—-Remedial statutes should be liberally construed.“

Revisions—In several states the provisions of a revision are to be liberally

construed with a view to promote their object."

43. An act to recover money lost by

gambling. Wilson v. Head. 184 Mass. 515.

69 N. E. 317.

44. State v. Faulkner, 175 No. 546, '15 ‘s.

W. 116.

45. A penal statute may not be so broad

ened by construction as to authorize the

punishment of acts otherwise lawful. which

are not denounced by the usual meaning of

its express terms. Johnson v. Southern Pac.

Co. [C. C. A.] 117 Fed. 462. Must not be

so extended as to include acts or cases not

clearly described by the words used. 2

Webb‘s Ann. St. Kan. c. 120, § 9. relating

to chattel mortgages construed. First Nat.

Bank v. Nat. Live Stock Bank [0kl.] 76

Pac. 130; Department of Health v. Owen, 85

N. Y. Supp. 397. A statute which imposes

a criminal liability and subjects a person to

imprisonment for a mere breach of a pri

vate contract is void as providing imprison

ment for debt. and as imposing involuntary

servitude except as a punishment for crime.

Peonage Cases. 123 Fed. 671.

40. State v. Butler [Mo.] 77 S. W. 560.

47. V. S. § 2359. providing for a penalty

of $10 for withholding a will. is a continua

tion of R. L. § 2052, which provided for re

covering 810 by acti0n on the case for same

neglect. and does not repeal § 2052, so as to

preclude action on the case for a neglect

accruing before the V. S. took effect. Rich

ardson v. Fletcher, 74 Vt. 417.

48. Wilson v. Head, 184 Mass. 515, 69 N.

E. 317.

49. Claim against heirs on account of

contingent claim against deceased. Hunt v.

Burns [Mlnn.] 95 N. W. 1110.

50. Foreclosure of collateral to secure

promissory notes. Omaha Sav. Bank v.

Rosewater [Neb.] 96 N. W. 68.

2 Curr. Law—109.

51.

144.

52. State v. Biggs, 133 N. C. 729.

58. Grants of power to corporations

which are forbidden to "possess or exercise

any corporate powers not given by law, or

not necessary to the exercise of the powers

so given,“ must be strictly construed. Pai

mer v. Hickory Grove Cemetery, 84 App. Div.

[N. Y.] 600.

54. A law constituting a town clerk a

court is valid. Baltimore & O. R. Co. v.

Whiting. 161 Ind. 228, 68 N. E. 266; Peella

v. State. 161 Ind. 378, 68 N. E. 682.

55. Rural Independent School Dist. v.

New Independent 'School Dist., 120 Iowa, 119,

94 N. W. 284.

50. O'Connor v. State [Tex. Civ. App.] 71

S. W, 409. In construing a law forbidding

to hold anyone “to a. condition or peonage"

it matters not whether the condition exists

by local law, or custom. or in violation of

law. Peonage Cases, 123 Fed. 671; In re

Scott. 126 Fed. 881. The remedy given by a

remedial statute is cumulative of the com

mon—law remedy. unless the latter is taken

away expressly or by necessary implication.

Rosin v. Lidgerwood Mfg. Co., 89 App. Div.

[N. Y.] 245.

51. Hyatt v. Anderson's Trustee, 25 Ky.

L. R. 132, 74 S. W. 1094. The common-law

rule that statutes in derogation thereof are

to be strictly construed does not apply to

the revision or the Kentucky Statutes. which

is to be liberally construed with a. view to

promote its object. Dillehay v. Hickey, 24

Ky. L. R. 1220, 71 S. W. 1. Penal statutes

must be construed as other laws, and un‘

technical words according to approved use

of language. Com. v. Trent, 25 Ky. L. R.

1180. 77 S. W. 390. The rule as to constru

In re Walker. 200 111. 566, 66 N. E.

o
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Other liberal constructions—Liberal construction should be given to the lan

guage used by the legislature in framing the title of acts.“ A statute allowing

infants one year after coming of age to redeem from tax sales of lands is to be

construed liberally in their favor." A liberal construction will be given to the

statute for the collection of taxes by action; a law where no forfeiture is in

volved."0 Statutes imposing penalties for the invasion of the rights of the citizen

in order to protect him are not subjects of disfavor in the law, and are not to be

construed with the same strictness as those which regulate the exercise of a nat

ural right.‘u Where a statute imposing a tax is susceptible of two constructions,

and the legislative intent is in doubt, the doubt should, as a rule, be resolved in

favor of the taxpayer."2 A statute granting a measure of discretion is not in

valid for not granting the full measure of the discretion that the constitution

permitted.“

Time of taking effect—An act provided that it should take effect when ap

proved by a majority vote of the electors; a later act explained that “majority”

meant “majority of those voting” at an election held under the first act. Both

acts became law at the date of their approval.“

General powers and limitations of legislature—A reserve power exists in the

legislature to pass laws, Where not restrained by the constitution," and a law

should be sustained that does not violate any constitutional or natural right.“

or Co. [Mich.] 95 N. W. 554: Board of Eduing statutes in derogation of the common

law does not apply to the Texas Revised

statutes. O'Connor v. State [Tex. Civ. App.]

'71 S. W. 409. A Revised Code being compil

ed to "revise and digest” existing statutes,

and in construing the Code in doubtful

cases. the presumption is that this was done,

and that no change or alteration was in

tended. Sheai'er v. Mitchell, 109 Tenn. 181.

. W. 86.

71585. State v. Coflln [Idaho] 74 Pac. 962.

59- Cain v. Brown [W. Via] 46 S. E. 579.

00. Inhabitants of Eliot v. Prime. 98 Me.

‘8 Peonage Cases, 123 Fed. 671.

McNaily v. Field. 119 Fed. 445.

03- Bweeney v. Webb [Tex. Civ. App.] 16

S. W. 766. The constitutional requirement

that the "prisoner must be present at the

trial." does not mean when the jury visits

the place of crime. State v. Mortensen. 26

Utah, 812, 73 File. 662. 633; Chadron L. 8: B.

Aes'n v. O'Linn [Neb.] 95 N. W. 368; At

torney General v. Lowrey. 181 Mich. 639. 92

. \V. 289.N04. Foy v. Gardiner Water Dist.. 98 Me.

51.

as.

82.
66. Sisk v. Cargile [Ala.] 35 So. 114.

An act requiring a voter at primary

toagiate with what party he voted last vio

lates no constitutional privilege; there is no

right to s. secret ballot. Hopper v. Stack

[N. J. Law] 56 Atl. 1. The exercise of the

right of eminent domain by a state is not

inconsistent with the constitution and laws

of the U. B. Maricopa County v. Burnett

[Aria] 71 Fee. 908. The existence of prior

laws permitting cities to enlarge their boun

daries with the consent of the property own

ers in the territory to be annexed. does not

deprive the legislature of power to compel

annexation without such consent. Toncy v,

Macnn [6a.] 46 S. E. 80. The legislature

may sever or combine school districts. there

being no vested rights therein. St. Marys

Power Co. v. Chandler-Dunbar Water Pow

cation of Union Free School Dist. v. Board

of Education. 76 App. Div. [N. Y.] 855. It is

within the power of the lerisiature to grant

to municipalities a remedy for the collection

of taxes against property by a. personal ac

tion against the owner. Franklin v. Han

cock. 204 Pa. 110. A state may impose what

powers it sees fit on a foreign corporation

seeking to do business in the state. State

v. Fleming [Neb.] 97 N. W. 1063. Rights

created by the legislature have only uch'

remedies as it sees fit to give. Morrison v.

Eau Claire. 115 Wis. 538. 92 N. W. 280. An

act making certain facts prima facie evi

dence in certain cases is valid. Crane v.

Waldron [Mich.] 94 N. W. 693. Act as to

special verdicts and submission of special

interrogatories does not abridge right to

trial by jury. Citizens' 8t. R. Co. v. Jolly.

161 Ind. 80. 87 N. E. 935. A statute requir

ing answers under oath is not void as not

exempting the parties answering from

prosecutions in another state. or under Fed

eral laws. People v. Butler St. F. & 1. Co..

201 111. 236. 66 N. E. 349. The legislature

may control the functions and powers of the

several Justices of the supreme court, as dis

tinguished from the court itself. and in abol

ishing them violates no constitutional pre

rngative. Courts of oyer and terminer were

composed of a Justice of the supreme court

and Judges of the court of common pleas".

by act of 1898 the judge of letter court. in

counties of over 300,000. in absence of the

supreme court justice could hold the court.

of oyer and terminer. sitting alone. Held

valid. and not impairing the constitutional

jurisdiction of the supreme court. State v.

Taylor. 68 N. J. Law. 276. An act abolish

ing the office of chief of police is not in

valid as depriving him of a pension. payable

to him had he remained in office. People v.

Color, 173 N. Y. 103, 65 N. E. 956. A statute

giving an informer half the fine does not

infringe on governor's pardoning power.
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Laws may also be sustained by the necessities of the case," or as grounded on

public policy.“ The legislative right to regulate callings that affect public in

terest does not depend on notice and hearing, and the legislature is presumed to

act with knowledge of the facts." Merely official positions, unprotected by con

stitutional provisions, are subject to the control of the legislature.To

Legislative limitations—One legislature cannot limit the right of another

legislature in governmental matters; an act having that effect would be void."

A statute interfering with the power of congress to regulate interstate commerce

is void." The legislature in creating a new court within the district occupied

by an old one cannot legislate upon the bench of the new court the judge of the

old one. The judge of the new court must be chosen by the people." A statute

not repugnant to the constitution may be held void as contrary to public policy."

Excessive fines are prohibited," and the laws against crime should fix both

the maximum and minimum punishment."

Partial invalidity—A statute in conflict with the constitution yields only to

the extent of the repugnancy." An act invalid in part, may be sustained as to

the parts which are valid, if the invalid part is separable," and its rejection leaves

the act an harmonious whole." Unconstitutional provisions may be eliminated

from an act only where they are interjected into an enactment otherwise valid,

and are so separable that their removal will leave the constitutional features of

the act substantially unaifected.‘o

Meul v. People. 198 Ill. 258. 64 N. E. 1106.

The requirement of a bond upon second of

fense is not invalid as imposing double pun

ishment. Huyser v. Com.. 25 Ky. L. R. 608,

76 S. W. 174. If owner refuses to take com

pensation awarded for his property the

township trustee may take it. Shively v.

Lankford, 174 M0. 535, 74 S. W. 835.

61. An appointment to an ofllce as a tem

porary expedient to provide for a. period be

fore an election is not in conflict with the

constitutional provision that such ofl‘lcer be

elected. Neuls v. Scranton City, 20 Pa. Su

per. Ct. 286. A provision in a. constitution

as to the beginning of terms of officehold

ers, designed to put a new constitution into

effect, is not a. permanent limitation on the

power of the legislature to control those

terms. Hunt v. Buhrer [Mlch.] 94 N. W.

589. The constitution placing the terms of

Justices at four years does not prevent the

legislature from making the terms of the

first justices longer. People v. Kent, 83

App. Div. [N. Y.] 554.

68. A law permitting the taxation as

in Judgmentcosts of an attorney's fee

against insurers of real estate. Farmers'

Mut. Ins. Co. v. Cole [Neb.] 93 N. W. 730.

The enforcement in Arkansas of a. cause of

action for wrongful death accruing in Louis

iana is not contrary to public policy. St.

Louis, I. M. & S. R. Co. v. Haist [Ark.] 72

S. W. 893; International Text-Book Co. v.

Weissinger, 160 Ind. 349, 65 N. E. 521.

09. Manning v. Chesapeake 8; P. Tel. Co.,

18 App. D. C. 191.

70. Neuls v. Scranton, 20 Pa. Super. Ct.

288. The law-making body may legislate a

person out of ofl‘lce. there being no vested

rights thereto. Dallis v. Griflin. 117 Ga. 408.

71. People v. Coler, 173 N. Y. 108, 65 N.

E. 958.
72. An act excepting from the liquor li

cense law "sales of native wines by the

makers thereof or of elder manufactured in

But where the elimination of an unconstitu

this state." Com. v. Petranich. 188 Mass.

217, 68 N. E. 807.

78. In re Mansfield.

224.

74. Julian v. Model 13.. L. & Inv. Ass'n.

116 Wis. 79, 92 N. W. 561.

75. An act giving a wide range between

maximum and minimum fines. and the latter

not being excessive, is valid. State V. La

redo Ice Co., 96 Tex. 461, 73 S. W. 951.

76. “By fine not over 8100. or imprison

ment not over one year" is valid: the maxi

mum being expressed and the minimum be—

ing the least subdivision recognized by law.

and the least recognized subdivision of time.

State v. Cucullu. 110 La. 1087.

77. Union Pac. R. Co. v. Sprague [Neb.]

95 N. W. 46.

78. Diamond Glue Co. v. U. S. Glue Co.,

187 U. S. 611. 47 Law. Ed. 328.

70. Wilson v. State. 136 Ala. 114.

80. Riccio v. Hoboken [N. J. Err. & App.]

55 Atl. 1109. A general revenue law will

not be held invalid. if unconstitutional dis

criminating features can be rejected, and the

law enforced without them. State v. Flem

ing [Neb.] 97 N. W. 1063; State v. Laredo Ice

Co., 96 Tex. 461. 73 S. W. 951; Price v. Gar

vin [Tex. Civ. App.] 69 S. W. 985; N. W. M.

L. Ins. Co. v. Lewis & C. County. 28 Mont.

484. 72 Fee. 982; Corscadden v. Hasweli, 88

App. Div. [N. Y.] 158; Birch v. Plattsburg

[Mo.] 79 S. W. 475: Hunt v. Buhrer [Mlch.]

94 N. W. 589; Logan County v. Carnahan

[Neb.] 95 N. W. 812; Attorney General v.

Lowrey, 131 Mich. 639, 92 N. W. 289; Pump

v. Lucas County Com’rs. 69 Ohio St. 448, 69 N.

E. 666; Edwards v. Bruorton, 184 Mass. 529.

69 N. E. 828; White v. Gove. 183 Mass. 333,

67 N. E. 859; Com. v. Petranlch, 183 Mass.

217, 66 N. E. 807; August Busch & Co. v.

Webb. 122 Fed. 655: W. C. Peacock & Co. v.

Pratt [C. C. A.] 121 Fed. 772; State v. Nolan

[Neb.] 98 N. W. 657: Galveston & W. R. Co. v.

Galveston, 96 Tax. 520, 74 S. W. 537-. Shively

22 Pa. Super. Ct.
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tional section of a statute would give the act an application not contemplated

by the legislature the whole act must be held void.u Invalidity of one provision

may invalidate entire act." An act that would not have been enacted except as

intended to operate as a whole is void in toto if part is invalid.” An unconsti

tutional provision which affects the whole scope of the law renders the entire act

invalid.“

§ 6. Retroactive effect. In general.—~The only retrospective legislation for

hidden is “ex post facto laws and laws impairing the obligation of contract.”"

Laws are not to be construed retrospectively, unless it shall clearly appear that

the legislature so intended, and unless such construction is absolutely necessary

to give meaning to the language used.“ Statutes will not be construed as retro

spective in operation so as to injurioust afiect rights previously vested, unless

their language is such as to leave no doubt that such was the legislative intent."

A statute is not necessarily retroactive or retrospective because its operation in

a given case may be dependent upon an occurrence anterior to its passage."

Curative acts.—Curative acts may cure retrospectively irregularities and im

perfections, but cannot validate utterly void proceedings, or give one person’s

property to another.”

Applications in various cases are collected in the note.”

v. Lanktord, 174 M0. 535. 74 S. W. 835; Sween

ey v. “'ebb [Tex. Civ. App.] 78 S. W. 766: Su

preme Lodge United Benev. Ass'n v. John

son [Tex. Civ. App.] 77 S. \V. 661; People v.

\Vindholz. 86 N. Y. Supp. 1015; In re Me

ione's Estate, 141 Cal. 881. 74 Pac. 991; Utah

8. 8: T. Co. v. Diamond C. 8: Coke Co.. 26

Utah. 299. 73 Fee. 624; People v. Van De Carr,

91 App. Div. [N. Y.] 20‘. McLaughlin v. KippI

8! App. Div. [N. Y.] 418. An act which sets

out at length powers and rights as to con

demnation oi lands is not unconstitutional

and void because a portion 0! it extends by

reference to sections of the law relating to

procedure only. St. Louis & S. F. R. Co. v.

S. W. Tel. & T. Co. [C. C. A.] 121 Fed. 276.

Invalldlty in the provision of an "act to es

tablish parks in certain counties and to

regulate the same." as to the appointment

0! the commissioners does not render the

whole act invalid. Ross v. Board 0! Chosen

Freeholders [N. J'. Law] 53 Atl. 1042.

81. Mathews v. People. 202 Ill. 389, 6'! N.

E. 28.

fl Act creating additional Judges. but

fixing their terms and date of election con

trary to the constitution, ls invalid in toto.

People v. Knopf. 198 Ill. 840. 64 N. E. 842.

1127; People v. Olsen, 204 Ill. 494. 68 N. E.

376.

88. State V. Bengsch, 170 Mo. 81, 70 S. W.

710.

84. State v. Harmon. 23 Ohio Circ. R. 292;

Cain v. Smith, 117 Ga. 902: Conklin v. Hutch

inson. 65 Kan. 582. 70 Pac. 587; Board of

Corn'rs of Newton County v. State. 161 Ind.

816. 69 N. E. 442: Board of Com'rs oi Owen

County v. Spengler, 159 Ind. 575, 65 N. E.

743.

85. Buiiard v. Smith. 28 Mont. 72

Pac. 761.

86. Brown v. Hughes. 89 Minn. 150, 94 N.

W. 438; Curtis v. Boquillns L. & C. Co. [Aria]

76 Pnc. 612; Cleary v. lioohlor. 207 Ill. 97, 69

N. E. 967; Bullard v. Smith. 28 Mont. 387. 72

Fee. 761; Secor v. State. 118 Wis. 621. 95 N.

W. 94!; Wells v. Remington. 118 Wis. 578,

95 N. W. 1094; Motcaito v. Union Trust Co..

387.

S7 App. Div. [N. Y.] 144; People v. Potter, 8!

App. Div. [N. Y.] 239; People v. Miller, 88

App. Div. [N. Y.] 218.

37. Art. 2, i 14. Const. N. C.. adopted in

1868, requiring acts authorizing state or

municipal indebtedness to be passed in a cer

tain manner. did not supersede Priv. Laws

1858-59, p. 212, c. 166, authorizing an issue

oi! bonds in aid of a certain railroad. nor

render invalid bonds issued under such au

thority in 1873. Board of Com‘rs of Hender

son County v. Travelers' Ins. Co. [C. C. A.)

128 Fed. 817.

88. The obtaining 0! property on a. false

statement operated as a bar to the dis

charge of a bankrupt under act of Feb. 5.

1903. though obtained some months before

the passage 01' the set. In re Scott, 126 Fed.

981.

159. Ferguson v. Kaboth. 43 Or. 414. 73 Pac.

200. 74 Fee. 466; Davidson v. Wampler

[Mont.] 74 Pac. 82. An act legalizing com

missions. theretoi‘ore allowed. gives an om

ciai increased compensation above that ilxvd

by law when his terrh commenced. and is

void. Butte County v. Merrill. 141 Cal. 396.

74 Pac. 1036.

90. Speclll charters: A provision in a

constitution prohibiting special charters does

not repeal special charters in existence when

the constitution was adopted. State v. Flem

ing [Neb.] 97 N. W. 1063.

School districts: An act legalizing the at

tempted organization of a school district is

not void us retroacting upon a past contro

versy not terminated in Judgment before its

enactment. State v. Van Huse [Wis.] 97 N.

W. 503.

Taxes: The code repealing a prior law

with substantially the same provisions. ex

cept. that the prior law gave no remedy for

the collection 0! taxes on omitted property,

did not prevent the recovery of taxes on

property omitted long before the code was

enacted. Rnbinson v. Ferguson, 119 love.

325. 93 N. W. 350.

Crimes: The amendment of a. criminal

statute does not affect the prosecution or
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§ 7. Repeal. A. In general.—The repeal of a law which is a substantial

re-enactment of a'prior law continues the prior law in force.“ An act repealing

an act “and all acts amendatory thereof” repeals an act actually amendatory, but

not so named." A repeal is sometimes eiIected by omission from an amendment

without any express words of repeal.” The exemption of certain local acts from

the cfi'ect of a repealing clause indicates that others not within the exception

should be repealed.“ An act repealing a previous act “except so far as herein

expressly re-cnacted,” continues in force the provisions substantially re-enacted,

notwithstanding the repealing clause, so that they could be adopted by a. later

act."

If an act is unconstitutional, its repealing clause is also void and does not

repeal a law for city government theretofore in force."

Effect on vested rights.—The repeal of a statute cannot afiect vested rights."

Effect on penalties—The repeal of a statute imposing a penalty remits such

penalty where there is no saving clause as to violations of it, and no proceedings,

appellate or original, can be had to enforce the penalty."

Repeal of repealing statutes—The repeal of a repealing statute does not re

vive a. prior statute,” but the repeal of a merely amendatory one revives the

original act.‘

Effect on pending actions—The repeal of an act does not affect actions pend

ing at the time of the repeal.’

punishment of a crime committed before

the amendment; as to such crimes the stat

ute remains in force, Whatley v. State

[Fire] 35 So. 80.

Pending cases: An act does not affect

pending cases unless manifestly so intend

ed, as to steps already taken. Woodham v.

Anderson, 82 Wash. 500, 73 Fee. 536. A

statute compelling an election of remedies

is inoperative upon a. suit begun before it

went into effect. Provident L. & T. Co. v.

Brunner [Neb.] 93 N. W. 144.

Judgments: The 30-day period prescribed

for appeals begins to run, as to judgments

previously rendered, only from the date of

the act and not the date of the judgment.

The provision as to bonds applies to appeals

taken‘after the act took effect. though from

a judgment previously rendered. Rogers v.

Trumbull, 82 Wash. 211, 73 Fee. 381.

Societies: An act limiting the payment of

death penalties by beneficial societies to cer

tain persons named does not affect the rights

of holders of certificates issued prior to its

passage. Schoales v. Order of Sparta, 206

Pa. 11.

Negligence: Statutes passed after an ac

cident cannot affect an action for damages

for a prior injury. Gallowshaw v. Lonsdale

Co. [12. 1.] 55 Atl. 932.

Commerce: The prohibition of doing busi

ness after a. statute goes into effect is not

retroactive as to that business, even though

it be done in pursuance of an earlier con

tract. Diamond Glue Co. v. U. 8. Glue Co.,

187 U. S. 611, 47 Law. Ed. 328.

91. People v. Steuben County, 41 Misc. [N.

Y.] 590.

92. People v. Potter, 88 App. Div. [N. Y.]

239. An act repealing a certain act “and

all acts amendatory thereof" has same force

as if the amendatory acts were specifically

. designated. People v. Potter, 40 Misc. [N.

Y-l 485.

03. City of Fargo v, Ross, 11 N. D. 369,

When a re-cnaetment is construed as continuing

92 N. W. 449. An not providing for dissolu

tion of corporations for insolvency, but pro

viding for no continuation after dissolution

to wind up the affairs, repealed a prior act

on same subject, which allowed two years

for such purpose after dissolution. In re

Stewart, 40 Misc. [N. Y.] 32.

M. Com. v. Summerville. 204 Pa. 800.

95. Act of 1896 repealed act of 1875 “ex

cept as re-enacted herein:" act of 1899

adopts the method of winding up voluntary

associations as provided for in act of 1875;

the provisions of 1875, being re-enacted in

1896, continued in force and could be adopted

by act of 1899. Henry v. Simanton. 64 N. .1.

Eq. 572.

06. Galveston & W. R. Co. v. Galveston,

96 Tax. 520, 14 B. W. 537.

W. Nivens v. Nivens [Ind. T.] 76 B. W.

114. A homestead law superseding a prior

such law, but containing no express repeal.

does not repeal the prior law so as to de

stroy then existing homesteads, they being

a. sort of vested rights. W'hltworth v. Mc

Kee, 32 Wash. 83, 72 Pac. 1048.

98. Pensacola & A. R. Co. v. State [Fla.]

33 So. 985.

00. People v. Steuben County, 41 Misc.

[N. Y.] 590.

1. Haugh v, Smelser, 31 Ind. App. 673,

66 N. E. 506.

2. Wolcott v. Henninger [Neb.] 96 N. W.

612. A provision in a. statute for arrest of

debtors, fraudulently conveying away their

property, is not affected in its application

to pending suits by the passage of a. repeal

lng.Code. Costello v. Palmer, 20 App. D. C.

210. The saving clause of Act of Congress

of June 6, 1900 (Alaska. Civ. Code, § 368 [31

Stat. 552, c. 786]) preserved the right of all

persons who had commenced actions in the

district court of Alaska to prosecute them

to final judgment under the old law or the

provisions of such act, and this right was

not lost because at the time the act took ef
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the original act, the repealing clause in the later act does not terminate liabilitia

under the former one.8 But where a statute giving a special remedy is repealed

without a saving clause in favor of pending suits, all suits must terminate where

ever the repeal finds them.‘

(§ 7) B. Implied repeal. In general.—Where there is a conflict between

a prior and a subsequent statute, the presumption is that the latter repeals the

former.“ Where two statutes are so flatly repugnant that both canth be exe

cuted, the latter will be deemed a repeal of the earlier ;° but such repeals are not

favored, and the earlier statute will remain in force unless the two are clearly

inconsistent with and repugnant to each other, or unless in the latest statute

some express notice is taken of the former, plainly indicating an intention to

repeal it.’ A special statute providing for a particular class of cases is not re

pealed by a subsequent general statute, although the terms of the latter are broad

enough to include the cases embraced in the former, unless the intent to repeal it

is manifest.“ Laws special and local in their application are not. deemed repealed

by general legislation, except upon the clearest manifestation that such was the

intent of the legislature) A special statute on a particular matter is not af

fected by a subsequent general statute in regard to the same subject-matter eon

iaining difierent provisions." The revision of statutes by the re-enactment.of

previous statutes operates as a continuance of the former, and not as a repeal and

new enactment.u

fact the action was pending in the United

States supreme court to which it had been

removed by writ of error. Shoup v. Marks

[C. C. A.] 128 Fed. 82. Where. pending a

writ of error to a. supreme court of a terri

tory from the supreme court of the United

States. the territory is admitted as a. state,

and no provision is made saving the rights

of litigants under pending writs of error or

appeals, all authority for such writs of

error or appeal become extinguished by

the abrogation of the statutes under which

the territorial courts were created. and all

pending actions are thereby abated. id.

8. Abbey v. Board of Levee Com'rs [Miss.]

1:5 80. 426.

4. McNubb v. President & Board of True

lees, 108 iii, App. 156.

5. An not limiting to one year the time

within which a new action must be brought,

alter the reversal of a judgment without a

venire, is repealed by a later statute pro

viding that suits for injuries not resulting

in death must be brought within two years

from the occurrence of the injury. Spees

v. Boggs. 204 Pa. 504. Where it is enacted

that the Political Code shall be considered

as passed on the first day of the session.

the provisions of any other law of that ses

sion shall prevail over conflicting provisions

of the code. Mariposn County v. Madera

County [Ct-11.] 75 Fee. 572. The not repealing

"all laws in conflict" repealed all prior leg

islation, fixing the amount of penalty and

interest. Baker v. Kaiser [C. C. A.] 126 Fed.

317. Pub. Gen. Code Md. art. 141, ii 2. 141,

and Acts 1900, p. 928, c. 597. City of Bn-lti

more v. Allegany County Com’rs [Md.] 57

Atl. 682.

6. Section 89, Neb. revenue act (Laws

1879. p. 291). as amended (Laws 1887, p. 589.

c. 86). repeais by implication section 93. c.

43, Laws 1873. in so far as the two are in

consistent. State v. Ins. Co. [Neb.] 99 N. W.

86. Pub. Gen. Code Md. art. 141. II 2, 141.

The enactment of a new statute covering the entire subject

and Acts 1900, p. 923, c. 591. City of Balti

more v. Ailegany County Com‘rs [Md.] 57

At]. 632. Where two or more ncts provided

for the creation of a. pension fund, derived

from the same source for the same purpose.

the earlier ones held to be repealed [\Vis.

Laws 1891. c. 287; Laws 1895. c. 379 repealed

by Laws 1899. c. 265. p. 443]. State v. Board

of Trustees [Wis.] 98 N. W. 954.

7. State v. Ins. Co. [Neb.] 99 N. W. 36;

Nat. L. & 1. Co. v. Detroit [Mich.] 99 N. W.

380. Only when such is the evident intent

of the legislature. Section 602, Neb. Code

Civ. Proc.. relating to new trials not re

pealed by Laws 1885, p. 248. c. 49. relating to

appeals in divorce cases. Schafer v. Schatcr

[Neb.] 99 N. W. 482.

8. The New York labor law (Laws 1897.

p. 481. c. 415, Q 82). giving the state factory

inspector jurisdiction over tire escapes. did

not. by implication. repeal the provisions of

Greater New York Charter (Laws 1897, c.

378. 5 647). enacted at the same session of

the legislature nine days previously, grant

ing the same power to the city superintend

ent of buildings. Former statute does not

apply to the city. City of N. Y. v. Trustees

of Sallors‘ Snug Harbor. 85 App. Div. [N. \'.l

355.

0. New York Tax Law (Laws 1896. p. 1‘97,

c. 908) did not repeal by implication the

provision of the charter of the N. Y. l'ni

versity. exempting its property h-om taxa

tion [Laws 1893. p. 84. c. 54, I 8]. People v.

“Valle. 87 N. Y. Supp. 1107.

10. The provisions of the Louisiana Code

(art. 2682, Civ. Code) and the revised stat

utes (Rev. St. 1870. Q 1481). relating to juries

in expropriation were not amended or re

pealed by the general jury law [Acts 1898.

No. 185, p. 2101. Cumberland Tel. & '1‘. Co. v.

Morgan‘s L. & '1‘. R. & S, S. Co. [La.] 86 So.

362.

ll. People v. “'eiis. 87 N. Y. Supp 1107.
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matter of a former one works a repeal of the latter, if such new statute is valid."

The Colorado statute requiring liquor dealers to pay an annual license fee (Sess.

Laws 1902, pp. 47, 48, c. 3, § 18), is an act for the purpose of raising revenue

only, and does not affect or repeal the statute authorizing municipalities to regu

late the liquor traffic and to permit druggists to sell liquor (Mills’ Ann. St. §

4403). The two are not inconsistent and both may stand." If two inconsistent

acts in regard to the same subject-matter are passed on the same day, one of

which goes into efi‘ect on its passage and the other at a later date, a field of opera

tion is given to both, and the act taking effect last will be regarded as an amend—

ment to the statutes as amended by the act taking efiect first.“ A complete, in

dependent act, revising the whole subject of a prior act, repeals the prior act.

though there are no express words of repeal ;" but the repeal of statutes by im

plication is not favored ;" effect is to be given to both statutes, if possible," and

only when the later act is repugnant to the former," and contains that which was

clearly intended to take the place of what is repealed," will it be held to repeal it."‘

A statute cannot be held to repeal a prior act where the prior act has been

substantially re-enacted at a date later than the act to which a repealing efiect is

sought to be given.'1

In determining whether an act was impliedly repealed by a later act, the court

may consider the fact that a third and still later act amended the first act, as in

dicating that the legislature did not intend the repeal of the first act by the

second.”

Where a statute is not an amendment to another statute, but an independent

one complete in itself, it cannot be repealed by implication by an earlier statute.“

An act amending a prior act by implication is itself repealed by the re-enact

ment of the prior act, omitting all mention of the amending act.“ The rule that

12. City 0! Leavenworth v. Leavenworth

City & Ft. L. Water Co. [Kan] 78 Fee. 451.

18. Parsons v. People [Colo.] 76 Pac. 665.

14- Louisiana. Acts 1900-1901, pp. 787, 791.

were passed on the same day. The first act

Provided that Justices of the peace in Beats

15, 21, 22, 23 should be allowed to hold their

courts in either of said beats and should ex

ercise jurisdiction in all. The latter act

abolished Beats 21, 22, and 23, and provided

that their territory should be added to Beat

15; but it provided that it should not take

effect until a. specified date. which was sub

“fluent to the date when the first took

eflect. Held, that the latter act operated as

an implied repeal of the former. State v.

Sawyer [Ala.] 36 So. 545.

15. City of Mt. Vernon v. Evans & H. Fire

Brick Co., 204 Ill. 32, 68 N. E. 208.

10. Beha. v. State [Neb.] 93 N. W. 155;

Julian v. Model B., L & I. Ass‘n. 116 Wis.

79. 92 N. W. 561; Price v. Board of Liquor

License Com'rs [Md.] 57 Atl. 215; Hotel Reg

istry Corp. v. Stafford [N. J. Law] 57 Atl.

145'. N. W. M. L. Ins. Co. v. Lewis & C. Coun

ty, 28 Mont. 484, 72 Fee. 982; State v. O'Neil

Lumber Co., 170 Mo. 7. 70 5. W. 121. An act

Uroviding for appeal from appraisers within

ten days is not repealed by an act affirming

the right of appeal, but silent as to limita

“011 of time. Com. v. Vetterlein, 21 Pa.

Super. Ct. 587,

17. Carpenter v. Russell. 13 Okl. 277, 73

Fee. 030.

18. Lavagnino v. Uhlig, 26 Utah, 1, 71 Pac.

1046; Lincoln School Tp. v. American School

Furniture Co.. 31 Ind. ADD. 405, 68 N. E.

301;

587.

19. Gilbert v. Craddock, 67 Kan. 346, 72

Pac. 369. Gen. St. Ky. 1873, did not repeal

act of 1870 as to admitting questions of

taxation to a. vote of the people, since it

contains no provisions relating to the sub

ject. Wetzell v. Paducah, 117 Fed. 647.

Where the later of two statutes, not ex

pressly repugnant, covers the whole 0! the

subject of the first, plainly showing an in

tent to substitute, it repeals the earlier

statute. But such acts being in part ma

teria must be construed together to arrive

Com. v. Vetterlein, 21 Pa. Super. Ct.

at the legislative intent. U. S. v. Macfar

land, 18 App. D. C. 120. ,

20. State v. Courtney, 27 Mont. 378, 71

Pac. 308; St. Mary's Power Co. v. Chandler

Dunbar Water Power Co. [Mich.] 95 N. W.

554. A change in the punishment from a.

fine in the old law to fine and imprisonment

in the new law repeals the old law. State

v. Callahan, 109 La. 946. Where congress

passes an act in conflict with another, the

presumption is it was aware of the former

law and acted in view of it. Lavagnino v.

Uhiig, 26 Utah, 1, 71 Pac. 1046; De France

v. Harmer [Neb.] 92 N. W. 159; People v.

Steuben County, 41 Misc. [N. Y.] 590; State

v. Byrne, 32 Wash. 264. 73 Pac. 394.

21. Blumenthal v. Tibbits, 160 Ind.

66 N. E. 159.

22. Lincoln School Tp. v. American School

Furniture Co., 31 Ind. App. 405, 68 N. E. 301.

28. Marlposa. County v. Madera County

[CaL] 75 Pac. 572.

24. McNeeley v, South Penn Oil Co., 52 W.

Va. 616.

70.
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all laws amending or repealing former laws sliall recite in their caption the title

or substance of the law repealed, applies only to express repeals and not implied

ones;"’ but under an express clause repealing “all laws in conflict,” the repeal is

by implication and not within the rule."

General and special laws.—An act special in its nature is not repealed by a

subsequent general law,27 and a general act is not to be held as applying to case<

covered by a special law on that subject.28 The presumption is that a general

act is not intended to repeal a special act, though it contains a clause repealing

all acts inconsistent with it,” unless the general act is a revision, or unless the

two are so repugnant as to show an intent to repeal.“0 A law special in its nature

and provisions prevails over general provisions of the statutes."

STAY 01‘ PROCEEDINGS.

Stay pending proceedings for review in an appellate court are elsewhere

treated.“

Grounds for stay.-Procecdings may be stayed to bring in parties defendant ;"

to await the decision of another action involving the same issues," if between

the same parties,“ and the decision of which will render another trial unneces

sary;" to await the determination of bankruptcy proceedings which would operate

as a discharge;" but a stay pending bankruptcy will not be continued after a dis

”. Turner v. State [Tenn] 69 S. W. 774.

A complete act. repealing another by im

plication. is not unconstitutional in not set

ting forth in full the act amended. In re

Dietrick. 32 Wash. 471, 78 Pac. 506.

20. Turner v. State [Tenn.] 89 S. W. 774.

27. State v. Higgins. 121 Iowa. 19. 95 N.

W. 244; St. Louis S. W. R. Co. v. Grayson

[Ari-(.1 78 S. W. 777. A law limiting the In

debtedness of cities is not changed by a law

allowing a city to erect an armory in excess

of the limit. Beck v. St. Paul. 87 Minn. 381,

92 N. W. 328; Ga. Empire M. Ins. Co. v.

Wright. 118 Ga. 796. A general statute

without negative words will not repeal pro

visions of a former statute unless irreconcil

ably inconsistent. U. S. v. Sampson, 19 App.

D. C. 419; McCarthy v. McCarthy. 20 App. D.

C. 195. Statutes of a general nature do not

repeal by implication charters and special

acts passed for particular municipalities. and

it the general and special acts can stand,

they will be construed accordingly. Com. v.

Summerville, 204 Pa. 300.

E. Carpenter v. Russell. 13 Okl. 277, 73

Pac. 930.

29. St. Louis S. W. R. CO. v. Grayson

{Ark} 78 S. W. 777.

30. State v. Southern L. & '1‘. C0. [Fla.]

33 So. 999; Davis v. Daugherty County. 116

Ga. 491.

81. Nebraska Act to enforce payment of

delinquent taxes [Laws 1903, c. 75. p. 480].

Woodrough v. Douglas County [Neb.] 98 N.

W. 1092.
82- See Appeal and Review. 1 Curr. Law,

. 124.p 33. In an action to try title. when it is

shown that a. third party has an interest in

the property. it is the duty of the court. on

its own motion. to delay the proceedings,

and require such third party to be made a

party defendant. Latham v. Tombs [Tex.

Civ. App.] 73 8. W. 1060.

34. Ogden v. Pioneer lronworks. 91 App.

Div. [N. Y.] 394. 1! two actions are pending

in which the issues are not substantially

identical. and the decision in one will not

determine the right set up in another. and

the judgment in one will not dispose of the

controversy for both. no case for a stay

is presented. Nussberger v. Wasserman. 40

Misc. [N. Y.] 120. The assignee of a. con

tractor sued in the supreme court to tore

close a mechanic‘s lien in which the con

tractor was a defendant. Neither his sub

contractors nor their trustees in bankruptcy

were made parties defendant. or had ever

filed a lien for the debt due by him to them.

He moved to stay another action brought

against him by the trustees in bankruptcy

in another court for the same debt. The

motion was denied because the trustees. for

failure to file a lien. could not recover in

the supreme court any personal judgment

against the contractor. and therefore the re

lief in the two actions was not the same. Id.

85. Ogden v. Pioneer Ironworks. 91 App.

Div. [N. Y.] 894.

38. Jenkins v. Baker. 91 App. Div. [N. Y.]

400.

37. A suit which is founded upon a claim

from which a discharge in bankruptcy would

be a release, and which is pending against

a person at the time of filing a petition

against him. will he stayed until after ‘an

adjudication or the dismissal of the petition.

under the Bankruptcy Act [30 Stat. 649; U. S

Comp. St. 1901, p. 3426]. “A suit which is

founded upon a claim from which a dis

charge would be a release and which is

pending against a person at the time of

the filing of a petition against him. shall be

stayed until after an adjudication or the dis

missal oi! the petition; it such person is ad~

judged a bankrupt. such action may be

further stayed until twelve months after

the date of such adjudication. or. it within

that time such person applies for a dis

charge. then until the question of such dis
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charge is granted." Proceedings in a Federal court will be stayed to await the

action of a state court, which has previously obtained jurisdiction, in a proceeding

between the same parties involving substantially the same issues.” Neither the

institution of a new suit in the state court, after dismissal from the Federal court

to which it had been removed, nor reduction of the demand to a. sum below that

necessary to confer jurisdiction on the Federal court, will take the case out of

the statute, which prohibits a Federal court from granting an injunction staying

proceedings in any state court.‘0 A Federal court in one district will stay execu—

tion on a judgment obtained therein, where a Federal court in another district

has enjoined plaintiiI from enforcing it, pending the determination of an action

therein by defendant against plainliil.“ An action at law for damages under a

bill of sale can be stayed, pending the determination of a suit in equity, by credit

ors to have such bill of sale declared a mortgage.“ Where in a partition suit

brought in a Federal court, an issue is raised by the pleadings as to complainant’s

title, involving a question of fact, it is the duty of the court on motion to stay

the suit until such issue has been determined in an action at law." A suit to

foreclose a mortgage will not be stayed until the conclusion of a pending action

by the state against a grantee of the mortgagor, claiming an interest in the'mort

gaged premises, where the_conveyance to the mortgagor contained no covenants

of title, and the parties had notice of the state’s claim.“ A stay pending litiga

tion of an intervenor’s rights will be denied where the only question has been al—

ready passed on by a referee whose report may be reviewed by appeal.“ A stay

should not be granted in an action to recover damages for the breach of a con

tract, pending an action on the same contract for the contract price for labor and

material.“

The general rule is that a stay of pr0ceedings will be granted until plaintiff

has paid the costs of a former suit between the same parties, and based on the

same cause of action, in which he was nonsuited or which was voluntarily dis

missed," but the court may, in the exercise of his discretion, refuse such stay,

state from enforcing the judgment there obchnrge is determined." Sec. 11, U. 8. Comp.

tained, pending an action in the latter courtSt. 1901. p. 3426. An application to the Fed—

eral court to restrain the state court from

punishing a. bankrupt for contempt. in fall

ing to appear before a referee for examina

tion, might be treated as an application for

a stay of such proceedings. no fine having

been imposed, and it being evident that no

actual contempt was intended. In re William

E. De Lany & Co., 124 Fed. 280. Iowa:

Where a suit is pending, from which a. dis

charge would be a release and an answer

has been filed stating that a. petition in

bankruptcy has been filed. the court should

determine whether bankruptcy proceedings

are pending, and if so should stay further

action till their determination [Iowa Bankr.

Act, 5 11]. First Nat. Bank v. Flynn, 117

Iowa, 493, 91 N. W. 784.

88. The provision for an extension of the

stay [Bankn Act, § 119.] does not apply ex

cept while the question of discharge is

open. In re Flanders, 121 Fed. 938.

39. Hennessy v. Tacoma S. & R. Co. [C.

C. A.] 129 Fed. 40.

40. U. 8. Rev. St. § 720. Tex.

Products Co. v. Starnes. 128 Fed. 183.

41. The Federal court in an Alabama. dis

trict will, through comity and the exercise

of its discretion. respect an order of a. Fed

eral court in Rhode Island, restraining plain

tiifs in an action brought in the former

Cotton

by defendant against plaintiit, and will stay

proceedings until such latter action is deter

mined. W. A. Chapman & Co. v. Montgom

ery Water Power Co.. 127 Fed. 839.

42. Sell v. Sparks. 120 Fed. 1013.

43. Heinzo v. Butte & B. Consol. Min. Co.

[C. C. A.] 126 Fed. 1.

44. Cook v. Weigley [N. J'. Eq.] 57 Atl.

805.

45. Farmers' L. k T. Co. v. Hoifman

House, 86 App. Div. [N. Y.] 617.

46. Plaintiff is not bound to set up such

damages by way of counterclaim in the first

action. Ogden v. Pioneer Ironworks, 91 App.

Div. [N. Y.] 394. It is immaterial that the

action is brought in another county, where

a. speedier trial can be obtained, in order

to forestall the trial of the claim on the

contract by a prior trial of the claim for

damages. Id.

47. Camp v. Chicago G. W. R. Co. [Iowa]

99 N. W. 735. The trial court has power to

require plaintiff, as a condition precedent to

the maintenance of his action, to pay costs

awarded defendant in another action be

tween the same parties and for the same

cause of action, in which' a compulsory non

suit has been entered. Plumley v. Simpson,

31 Wash. 147, '11 Fee. 710. Failure to pay

motion costs awarded in a former action is
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where a reasonable excuse for a failure to pay them is shown." The nonpayment

of the costs of a motion does not operate to stay proceedings until a copy of the

order directing them to be paid has been served on the opposite party."

Proceedings to 0btain.—Motions for a stay of proceedings must be made to

the court in which the action sought to be stayed is pending,“ and is premature

before issue joined.“

Waiver of siuy.—If the plaintiff to an action proceeds to trial without taking

advantage of a stay created by the statute, he has waived the stay.“2 A party en

titled to a stay of proceedings for the nonpayment of costs waives the stay by

receiving and retaining from the opposite party the notices of appeal, printed»

papers, and notice of argument."

STEAM.“

As between the user of steam and an adjoining property owner the former

owes the latter only “care according to the circumstanc.”"

user of steam is that of an ordinary prudent and careful man."

The liability of the

License and

other regulations are sometimes imposed."

no bar to the second action. the only effect

being to stay proceedings in the second ac

tion. “The stay of proceedings does not de

prive the court of Jurisdiction when set in

motion by the party resting under the stay.

The only effect is to render the proceedings

irregular, and when brought to the atten

tion of the court the party violating the

stay will be dealt with as may be proper"

[Section 779. N. Y. Code]. Kellogg S. 8: 5.

Co. v. Glen Tel. Co.. 121 Fed. 174.

48. Poverty of plaintiff and dismissal of

first suit because material evidence could

not be obtained. Camp v. Chicago G. W.

R. Co. [Iowa] 99 N. W. 735. Stay for non

payment of costs in a former action brought

in forma. pauperis is proper unless there is

a showing that plaintiff's poverty continues.

Fox v. Jacob Dold Packing Co., 96 Mo. App.

173. 70 S. W. 164.

48. New York Code Civ. Proc. 5 779. Im

material whether the order flxes a time with

in which they must be paid or not. Sire v.

Shubert, 87 N. Y. Supp. 891. Under section

779 of the N. Y. Code. whcre costs of a

motion are not paid within the time fixed

for that purpose, or within ten days after

service of a copy of the order. if no time is

fixed. due execution may be issued. and all

proceedings on the part of the party re

quired to pay the same. except to review or

vacate the order. are stayed without fur

ther direction of the court until the payment

thereof. Kellogg S. & 8. Co. v. Glen Tel. Co..

121 Fed. 174.

50. A court before which an action at

law for damages is brought. no equitable

relief being asked and no equitable powers

invoked. cannot grant a stay in an action

brought by defendant against plaintiff in

another county. Purdy v. Baker. 86 N. Y.

Supp. 1065.

51. For pendency of another action. Og

den v. Pioneer Ironworks, 91 App. Div. [N.

Y.] 394.

52. Plaintiff procured a default Judgment

against defendant. The judgment was va

cated 0n defendant's motion. on his paying

costs and expenses. A new trial being set

judgment was again rendered by default and

again vacated. Defendant failed to pay

costs. The cause was again set for trial. the

parties appeared and trial commenced. Held.

plaintiff waived the stay created by statute

[N. Y. Code Civ. Proc. 5 779]. Dout v. Brook

lyn Heights R. Co.. 84 App. Div. [N. Y.]

618.

58. Proceedings not stayed by reason of

nonpayment of costs. Allen v. Becket. 86 N.

Y. Supp. 192.

54. See. also. such topics as Explosives

and Combustibles. 1 Curr. Law. 1197; Master

and Servant. 2 Curr. Law, 801; Negligence.

2 Curr. Law, 996.

55- Anderson v. Hays Mfg. Co.. 207 Pa.

106. Boiler explosion. Boiler leaked two

months before explosion. officers of defend

ant incompetent to repair it. hired 'competent

men to make repairs. and it was inspected

by insurance agents and reported all right.

no other facts shown, held. defendant not

liable to adjoining property owner for in

juries. Id.

56. Question is for the Jury as to whether

or not flues should be periodically removed

and examined. and before passing on this

question they should be allowed to under

stand the construction of the boiler. and the

usual practice among those using similar

ones. Merryman v. Hall. 131 Mich. 406. 91

N. W. 647. Defendants' servant held negli

gent in blowing off steam by which plaintiff

was scalded. Houston 8: T. C. R. Co. v.

Bulger [Tex. Civ. App.] 80 S. W. 557. Owner

of boiler held negligent in not discovering

defective condition thereof. Morryman v.

Hull [Mich.] 99 N. W. 27.

57. Laws of New York 1901. c. 466. i 343.

provides that no one shall operate steam

boiler without a certificate of qualification.

Section 842 provides for an inspection of

boilers within the city. Held to relate only

to steam boilers permanently within the

city, and the fireman of a boiler on a scow

temporarily within the city and engaged in

removing an obstruction in the East river

under contract with thu United States gov

ernment did not need a certificate of quali

fication. People v. Prlllen, 173 N. Y. 67. 65

N. E. 947.
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STENOGRLPHEBS.

Under the California statute authorizing the magistrate at the preliminary

examination of one accused of a crime to appoint a stenographer to take down

the evidence, it is not necessary that there should be a preliminary showing as to

the qualifications of the person appointed," nor is it necessary that he should be

the official stenographer of any court, or that he be sworn.” He is not ren

dered incompetent because an employe of the district attorney.” A motion that

the stenographer be ordered to transcribe the testimony and file the same so that

a party may prepare a statement of facts, is properly denied until the party making

it pays the stenographer’s fees for so doing." A writ of mandamus may issue to

compel the court stenographer to perform a specific duty imposed upon him by

statute.” Where the duty is imposed by order of court mandamus will not lie

unless the court has refused to enforce such order." He cannot avoid such duty

by a contract with a third person.“ The attorney-general may compel the court

stenographer to furnish him a transcript of the evidence of a case, in which the

state is a party, without prepayment of his fees under the Montana Code.“ One

who assumes to act as the official stenographer of a board of equalization, and by

his conduct induces parties to a proceeding before the board to believe that he is

in fact such officer, may be compelled by mandamus to deliver a transcript of the

evidence to one of such parties, and is estopped to plead a private contract incon

sistent with his duty to all.“ The parties to a hearing before a referee are liable

for the fees of a stenographer employed to take the testimony therein, where it

appeared that the referee was not causing the services to be rendered at his per—

sonal expense." A master in chancery is personally liable for the fees of a stenog

rapher employed by him to take testimony, and has no right to demand payment of

such fees from the parties, and refuse to take their evidence upon failure to com_

ply." At the hearing of a cause in admiralty the testimony should be taken down

in full, and if there is no official stenographer, one should be procured by counsel

under the sanction of the court.“

Stenographer’s fees as costs—The stenographer’s fees are a part of the costs _

to be taxed against the losing party." The statute of Missouri does not authorize

the stenographer’s fee for preparing a bill of exceptions to be taxed as costs."

58. Pen. Code, 5 889. Especially where person, who transcribed the stenographic

the magistrate knows him to be competent

and there is no objection on the ground that

he is not. People v. Nunley [CaL] 76 Pac.

45.

59. Code Civ. Proc. § 270, relating to the

oath of the reporter of the superior court

does not apply. People v. Nunley [Cal.] 76

Pac. 45.

00. People v. Nunley [Cal.] 76 Pac. 45.

Denial o! defendant's request to appoint a

shorthand reporter to take down evidence,

objections and rulings upon the hearing of

a motion to set aside the information held

not prejudicial. Id.

81. Under Texas Statute (Sayles’ Rev.

Civ, St. art. 1421) providing that each party

shall be responsible to the officers or the

court for the costs incurred by himself. Al

len v. Hazzard [Tex. Civ. App.] 77 S. W. 268.

62. To compel him to furnish a. transcript

of a. case, in which the state appears as a.

party. to the attorney-general. State v. Led

widge, 27 Mont. 197. 70 Pac. 511.

03. State v. Ledwidge, 27 Mont.

Pee. 511.

04. Cannot set up agreement with third

197. 70

notes, that no copy should be delivered until

the fees therefor were paid. State v. Led

widge, 27 Mont. 197, 70 Pac. 511.

05. Code Civ. Proc. § 1874. The sten

ographer cannot set up as a defense the

claim that the testimony is not needed.

State v. Ledwidge, 27 Mont. 197, 70 Fee.

511.

06. Secret agreement under which he was

to deliver transcript to one party

Mockett v. State [Neb.] 97 N. W. 688.

7. Deemed to have known that the ref

eree was not entitled to make them a part

of his charges. McReynolds v. Manger, 84

N. Y. Supp. 982.

68. Under Ill. St. (2 Starr & C. Ann. St.

1896. e. 90, par. 9, i 9), providing that the

master's fees shall be taxed as costs. Glos

v. Flanedy. 207 111. 230, 69 N. E. 862.

09. Neilson v. Coal, C. & S. Co. [C. C. A.]

122 Fed. 617.

70. State v. New Orleans Debenture Re- '

demption Co. [La.] 36 So. 205.

71. Rev. St. 1899. § 10115, providing for

a. tee to the stenographer for a. copy of the

bill of exceptions after it has been settled.

only.
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There is no necessity for a copy of the bill of exceptions so as to render the stenog

rapher‘s fee therefor taxable as costs, where 'an appeal is taken on the short form

and heard on the abstract of record." That section of the Montana Code which

authorizes the taxation of legal fees paid stenographers as disbursements applies

only to official stenographers, and does not authorize the taxation of fees paid pri

vate stenographers who attended the trial in his place, by consent of the parties

and the court." The losing party should not be required to pay the few of the

stenographcr who reported the evidence for the master in chancery, to whom the

case was referred.“ Stcnographer’s fees incidental to the conduct of a replevin

suit cannot be recovered in an action on a replevin bond."

STIPULATIONS.

Form and right to make—In general, counsel in charge of a case have author

ity to make stipulations in regard thereto."

Stipulations need not be in writing," but oral stipulations will rarely be en

forced unless made in open court" or admitted by the adverse party," and a court

is not bound to act upon a stipulation not on file nor of record nor called to its

attention.”

The parties may stipulate to vary rules of practice,“ or waive rights at the

trial," as to the contents of the appeal record," or as to the 'facts," that certain tes

to be taxed as costs. Drumm-Flato Comm.

Co. v. Gerlach Bank [150. App.] 79 S. W. 714.

72. Mo. Code Civ. Proc. i 813, when a

transcript of record is necessary on appeal.

Drumm-Flato Comm. Co. v. Gerlach Bank

[Mo. App.] 79 S. W. 714.

78. Code Civ. Proc. 5 1866. Mont. Ore

Purchasing Co. v. Boston & M. Consol. C. d:

S. Min. Co.. 27 Mont. 288, 70 Pac. 1114.

74. Smyth v. Stoddard, 203 Ill. 424, 67 N.

E. 980.

75. Gilbert v. American Surety Co. [C.

C. A.] 121 Fed. 499.

76. In re Reed, 117 Fed. 858. The general

attorney of a railroad. Thompson v. Ft.

\Vorth & R. G. R. Co., 31 Tex. Civ. App. 583,

73 S. W. 29.

77. Thompson v. Ft. “’orth & R. G. R. C0.I

31 Tex. Civ. App. 683, 73 S. W. 29.

78. G. Ober & Sons Co. v. Thomason Gro

cery'Co. [Ala] 85 So. 127. A rule of court

that an agreement between attorneys will

not be considered unless in writing does

not apply to an agreement of parties before

a master during the trial. Black v. Black.

206 Pa. 116. A stipulation that Judgment in

one suit was to be the Judgment in another

held to have been made by a colloquy in

open court between the court and counsel

for the parties. and enforced. Brown v.

Smedley [Mich.] 98 N. W. 857.

79. Rule requiring writing does not ap

ply where the parol agreement is conceded

by plaintiff. and defendant has acted and

relied upon it. Allmeroth v. Bertram Cady

Co.. 102 Mo. App. 156, 76 S. W. 701.

80. Stipulation to take up a cause only

on five days’ notice. Gershenow v. West

Chicago St. R. Co.. 103 Ill. App. 691.

81. To extend time for filing afl‘idavit of

defense. Muir v. Preferred Acc. Ins. Co., 208

Pa. 338. Stipulation construed as waiver of‘

notice. Cooper v. Burch. 140 Cal. 648, 14

Pac. 37.

az. Stipulation construed to operate as a

waiver of jury trial and of right to except

to the charge of the court. Nashville. C. &

St. L. R. CO. v. Cody, 137 Ala. 59"]. A stipu

lation by a. defendant in an action at law

to go to trial before the court without a

jury is not s. waiver of his right to insist

that plaintiff has no right of action at law.

Goodyear Shoe Machinery Co. v. Dancei [C.

C. A.] 119 Fed. 692. A stipulation by a de

fendant that trial is to be by the court with

out a. jury. to assess damages, in a. personal

injury suit, held an admission of negligence

and of the injury and at least nominal dam

ages. Stackpole v. Northern Pac. R. Co.,

121 Fed. 389. Stipulation submitting case

to court construed as warranting entry of

judgment for defendant if evidence dis

closed e. fact which in law would prevent

recovery, though there were other contro

verted questions. Crosby 1!. Security M. L.

ins. Co.. 811 App. Div. [N. Y.] 89.

88. Stipulations by counsel as to the parts

of the record to be embodied in the tran

script on appeal are to be encouraged by the

court. Lamb Knit Goods Co. v. Lamb G. &

M. Co. [C. C. A.] 120 Fed. 267. It is the duty

of the clerk to recognize and conform to

such stipulations. Id. Where parties hy

stipulation submit the report of a referee.

with the evidence taken by him, to the

court, for determination of the case on its

merits, it is not error for the court to set

aside the findings of the referee and substi

tute its own. Hodges v. Graham [Neb.] 98

N. W. 418.

84. Stipulations by counsel cannot con

trol the court in determining questions of

law arising under the agreed facts. San

Francisco Lumber Co. v. Bibb. 189 Cal. 815.

73 Fee. 864. But it is the duty of the court

on motion to declare whether such facts

will sustain a judgment on the pleadings.

Jeffrios v. Robbins. 66 Ken. 427. 71 Pee. 85!.

A stipulation of facts. not purporting to

contain all the facts, will not preclude the
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timony may be admitted," or that a suit may abide the event of another." But

a stipulation on a question of law may be disregarded by the court."

Effect—A stipulation is binding on the parties" and this applies equally to

putting in of further evidence on the trial.

and it is error for court to exclude evidence

and enter judgment on such a stipulation of

facts and the pleadings. Nat. Bank of“ Com

merce v. Pick [N. D.) 99 N. W. 63. A stipu

lation of facts becomes a part of the judg

ment roll and the findings of the court on

which its judgment. rests (Conway v. Su

preme Council. C. K. of A.. 137 Cal. 384. 70

Pac. 223), and facts cannot be presumed

contrary to those stipulated (Id.). Extradi

tion case—stipulation construed as admis

sion, and held to overcome every contrary

presumption arising from facts stated in

the warrant. People v. Hyatt, 172 N. Y. 176.

64 N. E. 825. A stipulation construed to

mean that unless certain evidence disclosed

the fact of notice. it was agreed that there

was no notice. Grand Rapids School Furni

ture Co. v. Grand H. & 0. H. Co. [Wyo.] 72

Pac. 687. A party cannot secure a reversal

after Judgment merely because a plead

ing. setting out a. stipulated fact, is de

fective. Bennett v. Bennett [Neb.] 98 N. W.

994.

85. A stipulation to defer the taking of

a deposition and to admit certain other tes

timony in lieu of it in case the deposition

was never taken is valid. Thompson v. Ft.

Worth & R. G. R. Co., 31 Tex. Civ. App. 583,

73 S. W. 29. A stipulation that a bill of

exceptions may be read in evidence does not

admit a copy of the bill, in the absence of

evidence tending to show that the bill of

exceptions has been lost. Thomas v. Star d:

C. Milling Co.. 104 Ill. App. 110. Where par

ties by stipulation waive all objections to

the evidence and empower a justice to ren

der any judgment he sees fit. on all the evi

dence, no appeal will lie. Lipps v. Marko

witz, 84 N. Y. Supp. 172. A stipulation that

:1. witness is competent to testify as to a

point in issue does not bar cross-examina

tion of the witness on that point. Chanka

lian v. Powers. 89 App. Div. [N. Y.] 395. A

stipulation that a second trial before an

other judge shall be only on the evidence

produced in the former trial solely is a

waiver of objections to the evidence. Chapin

v. Du Shane [Ind. App.] 69 N. E. 174. Stipu

lation to admit newspaper as evidence. con

strued. Parker v. Atlantic C. L. R. Co., 133

N'. C. 335. A stipulation that goods were

received and held under a written receipt

does not exclude evidence that the receipt

was only a part of the contract of carriage.

Force v. St. Paul F. & M. Ins. Co., 81 App.

Div. [N. Y.] 833.

86. Prout v. Starr. 188 U. S. 537. 47 Law.

Ed. 584. Such a stipulation held to be made

orally by statements of counsel for parties

and the court, assent of counsel to the

court's statement being inferred. Brown v.

Smedley [Mich] 98 N. W. 857. The de

cree contemplated in such an agreement is

the final decree to be rendered in the case.

People's Bank v. Merchants’ & M. Bank. 116

Ga. 279. A decree or judgment cannot be

treated as final in such a case, so long as

either party has a right to have it reviewed

on appeal or writ of error (Id.). nor can

judgment be rendered in the second case un

til the expiration of the time in which a

writ of error may be sued out (Id.). A

stipulation that judgment is to be entered in

one case in accordance with the decision. on

the merits. in another. entities a party pre

vailing to judgment upon the entire cause

of action. Abbott v. Lane [Neb.] 95 N. W.

599. Such a stipulation is not a waiver of

an objection to the complaint on the ground

that it does not state facts sufficient to con

stitute a cause of action. Pac. Pav. Co. v.

Vizelich. 141 Cal. 4. 74 Fee. 352. Parties

may stipulate as to rights to accrue to the

successful party: hence a stipulation pending

an ejectment suit, to rent the land, the pro

ceeds to go to the successful party. held to

give proceeds for a year to the party given

that period in which to redeem from a trust

deed. Dix v. Lehman [510. App.] 80 S. W.

51.

81. Prescott v. Brooks [N. D.] 94 N. W. 88.

A stipulation that a case is to be decided

by the court on a certain ground does not

bar a decision on a different ground. But

ler Bros. v. Hirzel. 87 App. Div. [N. Y.] 462.

88. City of Lincoln v. Lincoln St. R. Co.

[Neb.] 93 N. \V. 766. A stipulation of record

is evidence of the fact and cannot be re

moved from the record or its effect as evi

dence taken away by one party without

the consent of the other or an order of the

court. General Electric Co. v. Wagner

Electric Mfg. Co.. 123 Fed. 101. A party to

a stipulation cannot set up, on the trial. a

claim inconsistent therewith. Suit by exe

cution purchasers to compel state to issue

patent to them instead of original purchaser.

Brooke v. Eastman [S. D.] 96 N. W. 699;

Dupree v. Duke, 30 Tex. Civ. App. 860. 70

S. W. 561. But stipulations cannot affect

the rights of persons not parties. so that a

stipulation of a mortgagee and trustee in

insolvency to divide proceeds of the prop

erty of the debtor did not affect the rights

of an attaching creditor. Cent. Trust Co. v.

Worcester Cycle Mfg. Co.. 128 Fed. 483.

Rights waived by particular stipulations:

A stipulation that defendant city intended

to construct waterworks and raise funds

therefor “as provided by law" eliminates any

question as to the regularity of its proceed

ings therefor. City of Helena v. Helena

Waterworks Co. [C. C. A.] 122 Fed. 1. Evi

dence excluded because inconsistent with

stipulation. Schroeder v. Klipp [Wis] 97

N. W. 909. Stipulation reciting execution of

deed. Fraud could not be shown. Chicago.

P. & St. L. R. Co. v. Vaughn, 206 111. 234. 69

N. E. 113. Question of value eliminated by

stipulation. Coppedge v. M. K. Goetz Brew.

Co., 67 Kan. 851. 73 Fee. 908. Defense

eliminated by stipulation. Sloan v. King

[Tex. Civ. App.] 77 S. W. 48. After stipu

lating that a. prior proceeding should be

merged in an action tried by a. referee, a

party is estopped to claim that the referee

had no authority to determine the issues in

the first proceeding. Valentine v. Stevens.

86 App. Div. [N. Y.] 481. The rights of a

party to a stipulation, who in reliance there

on has changed his situation for the worse.

cannot be defeated by other parties thereto

on any technical ground. Stipulation be—

tween attaching creditor, trustee in insolv
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stipulations by the state,” but the court may relieve therefrom.” Stipulations

are to be construed by the same general rules as apply to other agreements.m
A

stipulation is effective only in the action in which it was made," unless it operates

as an estoppel.” It becomes inoperative if the conditions become impossible" or

if it is not acted on within the time fixed by its terms."

STREET RAILWAYS. '

Br Ennsnr H. CLARK.‘

Q 1. The Franchise and Licenses to Oper—

ate a Street Railway (1742).

A. Nature of the Franchise (1742).

B. How Acquired (1743).

C. Rights and Duties Under Franchise

(H45).

§8. Location and

Equipments (174”).

Construction and

§ 8. Rights of Trespaslerl and Licensees

on Cars, and Injuries to Them (1749).

§ 4. Rights oi! Travelers on Highway and

Injuries to Them (1750).

A. Pedestrians Run Over (1760).

B. Accidents to Drivers of Wagon

(1757).

C. Bicycle Riders; Horseback Ride";

Animals Run Over (1766).

The liability of street railways as to their passengers" and employes" is else

where treated, as are many general rules of negligence.

§ 1. The franchise and licenses to operate a street railway. A. Nature of

the franchise—The distinction between a street railroad and a steam railroad de

pends, not upon the motive power used, but upon the general character of the road.

ency, and receiver in mortgage foreclosure

suit. Cent. Trust Co. v. Worcester Cycle

Mfg. Co., 128 Fed. 483. A stipulation by

counsel submitting a claim to an examiner

in equity, and waiving "all informalities,"

precluded a challenge to the Jurisdiction of

the court (Trustees of St. Mark's Evangeli

cal Lutheran Church v. Miller [Md] 67 Atl.

644), or an objection to the form in which

a claim was presented (Id.). Consent of

parties to court's hearing a writ of inquiry

to assess damages under the third count of

a declaration held to amount to an abandon

ment of a preceding count. Consol, Coal Co.

v. Peers, 205 Ill. 531, 68 N. E. 1065. A stipu

lation in a bill of exceptions that if the

court find a certain fact to be true, a. count

in the pleading is to be taken as supported,

precluded an objection to proof under the

count. McKenzie v. Gleason, 184 Mass. 452,

69 N. E. 1076. After stipulating, in an ac

tion to recover a balance due on goods sold,

that the goods were purchased at an agreed

price, defendants cannot set up that no

joint contract by them is shown by the rec

ord. Tolluride Power Transmission Co. v.

Crane Co., 208 Ill. 218, 70 N. E. 319. An

agreement that defendant's plea. and de

murrer should be filed as of an earlier date

than that upon which it was in reality filed,

without consideration. is revocable at will.

Southern Bell Tel. 8: T. Co. v. Earle, 118 Ga.

506. After stipulating that an order dis

missing a. cause and entering judgment for

defendant may be vacated and the cause re

instated on the general calendar, plaintiff

may, by complying with the statute. have

the cause entered on the “short-cause" cal—

cndal‘. Egglestou v. Royal Trust Co., 205

iii. 170, 68 N. E. 709. Where directors of a

corporation consent to a decree declaring

certain acts "null and void" and a. deed

“null and canceled," they cannot complain

of a decree declaring the deed “null and

void." Forrester v. Boston & M. Consol. C.

& 3. Min. Co. [Mont.] 74 Pac. 1088.

80. Stipulation that defalcation was more

than six years prior to action. State v.

Davis. 42 Or. 34, 71 Pac. 68. 72 Pac. 31?.

'Auihor of Street Railway Accident Law,

00. Where a stipulation made on the trial

of a cause appears to have been made im

providently and to stand in the way of

substantial Justice, the trial court should

relieve against it. Butler v. Chamberlain

[Neb.] 92 N. W. 164. See Chamberlain v.

Butler, 61 Neb. 730, 86 N. W. 481, 54 L. R. A.

338. Whether a party to an agreement in

regard to a stated case, transferred to the

appellate court for judgment, should be re

lieved from his agreement and allowed to

try the fact. is a question for the court from

which the case was transferred. Congdon

v. Nashua [N_ H.] 57 Atl. 686. But relief

from a. stipulation will not be granted un

less the application therefor is of merit and

made in time. In re Reed, 117 Fed. 358.

91. Abbott v. Lane [Neb.] 95 N. W. 599.

A stipulation will be construed so as to

give effect to the intention of the parties

at the time it was made. Tex. & N. 0. R. Co.

v. Taylor, 31 Tex. Civ. App. 617, 78 S. W.

1081.

02. A stipulation of facts made and used

in the trial of a case, which has been finally

determined, is inadmissible as evidence in

another case between the same parties. Ad

mission, however, held hnrmiess in this case.

City of Alton v. Foster, 207 Ill. 150, 69 N. E.

783.

03. See Estoppel, 1 Curr. Law, p. 1135. n.

76.

94. Where the conditions in a stipulation

for entry of Judgment or dismissal cannot

occur, that part of the stipulation becomes

inoperative. Southern Cal. Mountain Water

Co. v. Cameron, 141 Cal. 283, 74 Pac. 888.

06. A stipulation that the Jury might be

excused and Judgment entered on a directed

verdict at any time during the term does

not bind the parties at a. subsequent term

(G. Ober d: Sons Co. v. Thomason Grocery

Co. [Al-.1 85 So. 127), and the court cannot

enter Judgment on such agreement after the

term over the objection of one of the par

ties (Id.).

96. See Carriers. 1 Curr. Law, p. 421.

V]. See Master and Servant, 2 Curr. Law,

p. 801.
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A street railroad operates its cars at slower speed, makes more frequent stops, does

not, as a rule, carry freight, and has a more limited route. Speaking broadly, it

may be said that it is the local and restricted character of the street railroad which

marks the chief ground for distinction. and an electric railroad authorized to carry

freight and passengers between two cities in difierent states and all intermediate

points is a trunk or commercial railway and not a street railway within the mean

ing of the constitution.” Whether a statute with reference to railroads applies to

street railroads is a question which must be decided by a reasonable construction

of the statute, aided by a survey of the circumstances surrounding each case.”

The main idea in the granting of a franchise is that it is for the benefit of the

public.‘ The fact that the franchise is granted to individuals and not to a cor

poration is not the test of its validity. Whether the interests of the public will be

served is the controlling consideration.‘

(§ 1) B. How acquired.—-The privilege of constructing and operating a

street railway is obtained from the state,‘ and the conditions under which the fran

chise is granted must be at least substantially complied with.‘ As a matter of

practice, the power of the state to determine upon what conditions the franchise

shall be granted is to a large extent delegated to the municipal or other local au

thorities,“ and, as a check upon the local

98. Diebold v. Ky. Traction Co.. 25 Ky.

L, R. 1275. 77 S. W. 674.

00. A statute relative to the taxation of

railroads, excepting from taxation “super

structure and water stations.’.' applies not

merely to steam railroads, but to street

railroads as well. City of Phila. v. Phila.

Traction Co., 206 Pa. 35. A street railway

company has been held to be a railroad com

pany within the meaning of a provision in

the constitution raising a. presumption of

negligence against the railroad in cases of

accidents. Cordray v. Savannah. '1‘. & I. of

H. R., 11’! Ga. 464. A provision that the

franchise, etc.. of railroads in different coun

ties, etc., shall be taxed in proportion to the

number of miles in each does not apply to

street railways. the population and the char

acter of the locality making a difference in

value. San Francisco & S. M. Elec. R. Co. v.

Scott [0:11.] 75 Pac. 575. Under the Ohio

statutes. steam railways and electric rail

ways are not in the same class. and stat

utes regulating and relating to one are not

applicable to the other. Dayton & U. R. Co.

v. Dayton 8: M. '1‘. Co.. 4 Ohio C. C. (N. S.)

329.

1. An act giving a. street railway company

a right to use 2.500 feet of the tracks of

another street railway. on payment of dam—

ages. is unconstitutional, as an exercise of

the right of eminent domain. the object be

ing to aid the new corporation and not the

general public. In re Phila.. M. & S. St. R.

Co.. 203 Pa. 354; Com. v. Uwchlan St. R. Co..

203 Pa. 608. Under an act permitting the

construction of a railroad from one point to

another over such lands "as may be neces

sary for the public accommodation." a branch

line in an intervening town for the accom

modation of its inhabitants is not allowable,

"public accommodation" referring to the

accommodation of the general public. At

torney General v. Derry & P. Elec. R. Co..

71 N. H. 513.

I. Where a city granted permission to

owners of lumber and gravel yards to lay

tracks connecting with the main line of a

authorities, the consent of a certain pro

street railway. this was held not to be im

proper on the ground that it was for private

use. People v. Blocki, 203 Ill. 363, 67 N. E.

809.

8. Raynolds v. Cleveland, 24 Ohio Clrc. R.

215. In Nebraska. the charters of all street

railway companies are created by general

law. Cities have no power to grant char

ters or impose limitations thereon. City of

Lincoln v. Lincoln St. R. CO. [Neb.] 93 N. W.

766. And the law authorizing street rail

way companies to mortgage their property

and franchises applies to companies char

tered before and after the passage of the

act. Id. A county court has no authority

to grant a street car company the right to

construct its track on a. public road. Hum—

'lhl‘BYl v. Ft. Smith Traction, L. & P. Co.

iArkJ 71 S. W. 662.

4. Where an act requires that the ex

empliflcation of the record of an extension

must. be filed. this is a condition precedent

to construction. Coatesville & D. St. R. CO.

v. West Chester R. Co., 206 Pa. 40. By

statute, a street railway company was re

quired to file a map and a description show

ing the route and the termini. The descrip

tion was correct, but on the map the dis—

tance from one terminus was marked 1,462

feet "more or less." It was held that the

words “more or less" might be disregarded

as surplusage. Mercer County Traction Co.

v. United N. J’. R. 8': C. Co.. 64 N. J. Eq. 688.

5. Where the consent of a municipality

is made a condition necessary for the con

struction of a street railway. such consent

must be obtained. Underground R. R. of N.

Y. v. New York. 116 Fed. 952. Where by

statute the selectmen of a. town had the

power in granting a. location to prescribe

how the tracks should be laid. what kind of

rails should be used, etc., and granted a lo

cation on the condition that if a rail used

at one point proved unsatisfactory it must

be taken up, it was held that the company

must obey when such a demand was made

upon them. Selectmen of Gardner v. Tem

pleton St. R. Co.. 184 Mass. 294, 68 N. E. 340.
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portion of the abutting owners is usually made a further condition precedent to

the granting of the franchise.0

The condition by a borough that the com

pany must build an extension within a

year is a reasonable one. If the extension is

not built, the borough can remove the tracks

of the company and indulgence in commen

cing proceedings is not laches. Minersville

Borough v. Schuylkill Elec. R. Co., 205 Pa.

394. A condition by a municipality that the

company~ must complete the laying of its

rails within a specified time is a reasonable

one, and the surety on the bond of the com

pany may be held for breach of this condi

tion. Borough of Carlstadt v. City Trust &

Surety Co. [N. J. Law] 54 Atl. 815. Where a

city gave a street railway company the

right to operate on certain streets to be

designated by the company in its acceptance

and provided that the city might designate

other streets later, the franchise was held

not to be bad for uncertainty. and later per

mission by the city was held to be merely

permission to occupy new tracks and not a

new franchise. Thurston v. Huston [Iowa]

08 N. W. 837. A street railway is not a pub

lic nuisance because it does not follow exact

ly the plan approved by a city in regard to

the location of a switch, and the city has

the discretionary power to ratify the change.

State v. Hartford St. R. Co. [Conn.] 66 Atl.

506, Where a statute provides that the se

iectmen must decide on a route in writing

and must file and record their decision, which

shall be of no effect until this is done, voting

a general location is not sufficient authority

to enable the company rightfully to occupy

the streets. Lenoix v. Dover, S. & R. St. R.

IN. H.] 64 Atl. 1022. The public hearing re

quired by an act may be held before or aft

er the introduction of the municipal ordi

nance. A reservation of power to change a

location, if illegal, vitiates the reservation

only and not the ordinance: a provision for

iixing compensation by arbitration is legal.

Shepard v. East Orange [N. J. Law] 53 Atl.

1047. The consent of the commissioners re

quired by St. 1902, as to extensions, held not

necessary where a company filed the state

ment required by law at that time in 1901.

N. Y. Cent. & H. R. R. Co. v. Auburn Inter

urban Elec. R. Co. [N. Y.] '10 N. E. 117.

6. “'here a statute requires the consent

of abutting owners for the construction of

;L street railway. this is a personal right

and the owner can withhold his consent or

dispose of it as he sees fit, for a valuable

consideration. moving from the company if

he wishes. Hamilton. G. d: C. Traction Co.

v. Parish, 6'! Ohio St. 181, 85 N. E. 1011, 60

L. R. A, 531. Where a statute requires the

--onsent of property owners for the construc

tion of a street railway, the property owner

can deal with this right of consent as he

pleases and neither the city nor the rail

way has an action against one who by per

suasion or money induces the owner to with

hold his consent. City of Cleveland v. Cleve

land City R. Co., 23 Ohio Circ. R. 373. Where

the consent of an abutting owner was with

drawn before it was filed, it was held that

as this right of consent was s. personal and

not a property right and was a statutory

right arising only in connection with some

application and no application was pending,

:1 suit to enforce the consent was not main

talnable. Paterson 8; B. L. Traction Co. v.

Wostbrock [N. J. Eq.] 56 Atl. 898. Where a

statute provides for municipal consent_ on

the written consent of one-half of the abut

ting owners being flled with the clerk of

the municipality, the passage of the ordi

nance raises a presumption in favor of such

written consent, the filing being a condition

precedent to the passage of the ordinance.

Mercer County Traction Co. v. United N. J.

R. d: C. Co., 64 N. J'. Eq. 588. Where the

consent of abutting owners is required to

be “executed and acknowledged as our

deeds," they must be sealed, and mere filing

is not sufficient, but an acknowledgment that

they were signed and delivered as deeds is

valid without reciting the fact that they

were sealed, since the sealing is implied

from the acknowledgment. Id. The consent

of an abutting owner is valid if given with

the condition annexed "provided said rail

way is in operation one year from date."

Failure to file consent before the introduc

tion of the municipal ordinance does not

render the consent invalid. The real owner

in possession may assent although the mere

legal title is in another. Shepard v. East

Orange [N. J. Law] 53 Atl. 1047. A valid

consent by the abutting owners, for a street

car company to lay its tracks in a street.

can only be given by the owner of the fee.

Where the fee of certain cemetery property

was in three prelates of the Catholic Church.

a bishop of the diocese could not give a

valid consent. though the land was held in

trust for the members of that diocese. Shep

ard v. East Orange [N. J’. Err. & App.] 67

Atl. 441. The consent of an abutting owner

to the construction of a street railway line

cannot be withdrawn without the consent of

the general public and the company. The

act of a receiver abandoning such highway

does not destroy right of the company ac

quired under such consent. Paige v.

Schenectady R. Co. [N. Y.] 70 N. E. 213.

Nor the fact that a successor attempted to

obtain the consent of the abutting owners of

that part of the street abandoned. Id. But

an abutting owner who did not give his

consent may restrain such use of the street

on which his property abuts. A strip of

land outside the original street was subse

quently acquired by the city by condemna

tion proceedings. Id. The remedy of abu't

ting property owners, where a street rail

way is being unlawfully operated on a

street is a suit to restrain such operation.

Younkin v. Milwaukee L., H. & '1‘. Co. [Wis.]

98 N. W. 215. A street railway was being

lawfully operated except in so far as it cast

an additional burden on the fee by the op

eration of an interurban service. Abutting

owners sought the abatement of the road

in its entirety. Held, in such suit they were

entitled to the abatement of the unlawful

additional servitude. Id. A consent by an

abutting owner to the construction of a

horse cnr line is not consent to the con

struction of an electric line. When change

is made. the owner is entitled to damages

for the additional servitude. Humphreys v.

Ft. Smith Traction, L. & P. Co. [Ark.] 71

S. W. 862. A street railway company laid a

single track'on a turnpike road in such a

manner as to indicate clearly an intention

to construct a double track. Two years later
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(§ 1) C. Rights and duties under franchise—It is settled beyond dispute

that the street railway company secures certain vested rights under its franchise

which cannot be arliitri'irily interfered with.7 On the other hand, the legislative

power granting the franchise has the reserved power to alter, amend or repeal the

charter of the company, subject to the qualification that this right is not exercised

in an arbitrary manner.8 Besides the power to alter, amend or repeal, there are

certain broad powers in the nature of the police power which the legislature has the.

right to make use of.

the other track was commenced. Ileld. after

one-third the second track is laid, abutting

owners estoppcd to complain. llinnershitz

v. United Traction Co., 206 Pa. 91. Act

May 14, 1889, § 17 (P. L. 217), giving street

railway company right to condemn turnpike

on compensating owner. gives abutting

owners no rights. Id. Abutting owners who

consented to the construction of a car track

are not necessary parties to an action by

owners who did not consent. to prevent the

construction. Thompson v. Schenectady R.

Co., 124 Fed. 274.

7. \\'here a street railway company has

determined on an extension, recorded the

resolution and filed an exemplification of the

record with the secretary of the common

wealth, in compliance with the act. it has

an exclusive privilege in those streets in

which the eXtension is to be made. and a

provision in the act that there shall be no

right to construct the extension for thirty

days from the tiling of the exempilfication,

merely postpones the right for 30 days.

Hence, a. charter permitting a second com

pany to construct a railway over the same

streets is invalid. Com. v. Uwchlan St. R.

Co., 203 Pa. 608. When an act provides that

the consent of the local authorities must be

obtained within two years, the company

cannot be disturbed in its exclusive privi

lege within that time. Coatesviile & I). St.

It, Co. v. “'cst Chester R. (3.0., 206 Pa. 40.

Where a company has accepted the grant of

a city and taken possession of the right

of way. a subsequent grant of the same

premises to another road by the city's suc

cessor, the board of control, is an impair

ment of contract, and an injunction will be

granted. Hamilton, G. & C. Traction Co. v.

Hamilton & L. Elec. Transit Co., 69 Ohio

St. 402, 69 N. E. 991. Where a town made

certain grants which were acted upon and

the town was afterwards annexed to a city,

it was held that the town and the city were

bound and the city could not revoke the

permission given by the town. People v.

Blocki, 203 111. 363, 67 N. E. 809.

8. Thus congress has the power to re

quire a street railway company to which it

has granted a. charter to extend its tracks to

connect with other railways for the con

venience of the public, without regard to

the consent of the company, and this is not

a taking of private property for public or

private use without compensation and with

out due process of law. Metropolitan R. Co.

V. Macfarland, 20 App. D. C. 421. A city can

repeal an ordinance relating to a. street rail

way, provided such repeal is not arbitrary.

Snoui‘fer v. Cedar Rapids & M. City R. Co.,

118 Iowa, 287, 92 N. W. 79. The power to

2 Curr. Law—110.

Where iinprovenn'lnts are made, the company may justly

he held to assume its share of the expense involved.9

may be annulled for cause by qiio warranto.1°

A street raill'ay franchise

The legislature has the power to

alter, amend or repeal the charter cannot

be. exercised in an arbitrary manner. Fair

Haven & \V. R. Co. v. New Haven. 75 Conn.

HQ. It is a rule of statutory construction

that when it is claimed that a later act re

pcais a prior one, the repugnancy must be

clear. Fair Haven & IV. R. Co. v. New Ha

ven. 75 Conn. 442; Lenoix v. Dover, S. & R.

St. R. [N. H.) 64 Atl. 1022; Mercer County

Traction Co. v. United N. J. R. & C. Co., 64

N. J. Eq. 588, An ordinance of 1879 permit

ted an individual and his assigns to operate

a single track dummy railway, limiting the

right to April 1, 1898. An ordinance of 1881

confirmed this right in an assignee com

pany, with limitation to July 1, 1901. An

ordinance of 1887 vested the right in an

other company. giving them the additional

right to operate a "suburban passenger rail

way.” It was held that as to time the

rights conferred by the ordinance of 1887

were governed by the ordinance of 1881.

Chicago 'I‘. 'I‘, R. CO. v. Chicago, 203 III. 576,

68 N. E. 99. By an act of 1893, a street rail

way was required to keep certain parts of

the highway in repair to the satisfaction

of the municipal authorities, and n0'right

of appeal was given. In 1895, a. statute

gave a. right of appeal to the superior

court. In 1901, a. statute transferred most

of the powers given under the act of 1893 to

the railroad commissioners, and the right of

appeal was transferred to the railroad com

missioners. It was held that the act of 1901

did not abrogate the provisions as to the

repair of the highway contained in the act

of 1903. City of Hartford v. Hartford St.

R. Co., 75 Conn. 471. Public Acts 1901, c.

156. did not take away the power of munici

pal authorities to order a. street railway

company to repair its part of the highway.

ld. Pub. Acts 1901, c. 166 allowed a street

railway company the right to appeal from

orders of municipal authorities as to paving,

to the railroad commissioners. Id.

9. Thus where a street railway company

is required by congress to extend its tracks,

and the new streets, on which the company

owns no abutting property, are widened and

graded, an assessment proportional to the

benefit incurred may be levied on the com

pany. Metropolitan R. Co. v. Macfarland,

20 App. D. C. 421. The state may properly

require a. street railway company to pay

to the city the cost of paving 9 feet of the

width of a street for every track situated

thereon. Fair Haven & W. R. Co. v. New

Haven, 75 Conn. 442,

10. Such franchise comes within the

meaning of Rev. St. 1898, § 3466. State v.

Milwaukee. B. & L. G. R. Co., 116 Wis. 142;

92 N. W. 646.
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tax street railway companies and may delegate this power to municipalities.11 An

agreement to pay a license fee for each car operated is not affected by a voluntary

change of motive power from cable to electricity." The legislature can regulate

the charges of street railway companies and require them to furnish transfers, and

may delegate this authority to a city." As in the case of the power to alter, amend

or repeal, the police power must not be exercised in an arbitrary manner.“ In like

manner, municipalities have the right to impose numerous burdens on street rail

way companies under a proper exercise of the police power.“ This power of the

municipality, however, is a limited one, and it is clear that under the guise of the

police power the city has no right to usurp the functions of the state. A city can

not regulate the construction and operation of street railways. The power is de

rived from the state and the city must adhere closely to the limitations and con

". A traction motor company leasing and

operating street railways in a. city is exercis

ing the functions of a street railway com

pany and is subject to taxation, a statute ex

cepting “superstructure and water stations"

being construed to apply not merely to

steam railroads. City of Phiia. v. Phila.

Traction Co., 208 Pa. 35.

12. The company insisted on a. reduction

in the amount of the fee which was estab

lished by the agreement at 820.00 for each

car. City of New York v. Third Ave. R. Co..

42 Misc. [N. Y.] 599. Where it is provided

by the code that the property 0! a com

pany shall be taxed separately when part

is in one town and part in another. the

proper method is to tax as if on fractional

parts of a money-earning whole, and not on

the actual construction and equipment of

the road. City Council of Marion v. Cedar

Rapids & M. C. R. Co., 120 iowa, 259, 94 N.

W. 501. Where the only motive power of a

street railway company, which pays to the

state a tax on its capital stock. consists of

horses. all of which are necessary in mov

ing the company's cars, such horses are not

subject to municipal taxation. although one

or more of the horses are occasionally used

in other work of the company. People's

Pass. R. Co. v. Taylor, 22 Pa. Super. Ct. 156.

18. The power to regulate the charges of

“hackmen. omnibus drivers. and cabmen"

and “all others pursuing like occupations"

gives the power to regulate the charges of

street railways. Chicago Union Traction Co.

v. Chicago, 199 Ill. 484. 65 N. E. 451. 59 L.

R. A. 631. New York Railroad Laws-pro

vide the method to enforce provisions of

their charter. The right to transfers can

not be enforced by mandamus. People v. In

terurban St. R. Co., 85 App. Div. [N. Y.]

407. Under New York statute providing for

n penalty of $50.00 for every refusal to com

ply with the act, the passenger to whom the

transfer is refused in violation of the act

is the aggrieved party. Fox v. Interurban

Git. R. Co., 86 N. Y. Supp. 64. A minor is

entitled to the penalty. M. A provision of

the railroad law as to transfers held to ap

iv to the Interurbnn 8t. R. Co. of New York

"ity. Biume v__lnterurban St. R. Co.. 41

Misc. [N. Y.] til.

14. Fair Haven 8: W. R. Co. v. New Ha

ven, 75 Conn. 442.

15. A city ordinance as to the right of

way at street crossings is binding without

the consent of the company. Moliain v. St.

Louis & S. R. Co.. 100 Mo. App. 874. 73 S. W.

909. At time of a collision a car was going

north and a team going east. An ordinance

was in evidence providing that vehicles g0

ing north or south had right of way over

those going east or west. A charge that

rights of the parties at the time of the

collision were equal, and refusing to charge

that the car had the right of way. was

error. Cushing v. Metropolitan St.‘R. Co..

93 App. Div. [N. Y.] 510. A city ordi

nance requiring those in charge of a street

car to keep a vigilant watch is binding with

out acceptance on the part of the company.

Gebhardt v. St. Louis Transit Co., 97 Mo.

App. 373. 71 S. W. 448; Bepetowski v. St. Lou

is Transit Co., 102 Mo. App. 110, 76 S. W.

693; Nagel v. St. Louis Transit Co. [Mo. App.]

79 S. W. 502; Risks v. Union Depot R. Co.

[Mo.] 79 S. W. 445. A city ordinance re

quiring a street railway company to clean

the street between its rails is a reasonable

exercise of the police power. although owing

to the presence of the tracks the street is

more difficult to clean. City or Chicago v.

Chicago Union Traction Co.. 199 Ill. 259, 65

N. E. 243. 59 L. R. A. 566. Where a city

authorized the construction of a road on

certain conditions in respect to the paving.

it was held that this was not a cnntrncL

hut legislation which could be amended. and

that later, under changed conditions. the

company could be made to pay a share of the

west of repaying with other materials. Bin

ninger v. New York. 177 N. Y. 199, 69 N. E.

390. The railroad commissioners have the

power to require a street railway company

to pay one-half the expense of safety ap

pliances at a grade crossing not built until

after the street railway was constructed.

Detroit, Ft. W. k B. I. R. v. Osborn. 189 U.

S. 383, 47 Law. Ed. 860. A city ordinance

requiring air or electric brakes is a proper

police regulation. People v. Detroit United

Ry. [Mlch.] 97 N. W. 36. An ordinance pro

viding that every car shall have a sign

showing its destination. and that the com

pany must carry passengers to any regular

stop on the route without change of cars

except in the case of a transfer to a con

necting line going in another direction or in

case of accident. is reasonable. and it is not

enough to take a passenger merely as for as

a certain avenue when ordinarily the car

goes 30 blocks further. City of New York

v. Interurhnn St. R. Co.. 85 N. Y. Supp. 678.

In an action for the violation of an ordi

mince requiring- a car to have a sign desig

natlng its destination, held that “Flushing.

vla Jackson Avenue" is a sufficient compli

ance. City of New York v. New York A: Q.

C. R. Co.. 89 App. Div. [N. Y.] 442.
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ditions imposed by the statute.“ A street railway company operating freight cars

without authority and in violation of law is guilty of a nuisance, and a pedestrian

who is injured may recover without reference to the negligence of the company."

The right of an electric street railway company to occupy the street with poles,

wires, etc., cannot be disconnected from the operation of the railway and trans

ferred to one not owning the franchise, for electric lighting."

a lessor company succeeds to the rights and liabilities of its lessee."

As a general rule,

A grant to

maintain a line of track on a street has no relation to the franchise and can be

abandoned by the company by agreement with the property owners and the city

without the consent of the state.’0

§ 2. Location and construction and equipments—The rule is generally stat

18. Raynolds v. Cleveland, 24 Ohio Circ.

R. 215. An ordinance attempting to grant

to a steam railroad the franchise to con—

struct and operate a street railway is inval

id. the clear intention of the legislature be

ing to keep the two distinct. State v. Mil

waukee, B. & L. G. R. Co., 116 “’is. 142, 92

N. W. 546. Where it is provided by statute

that a street railway company shall not un

necessarily obstruct the streets. the city

council cannot grant the company an ex

clusive right to the street. Russell v. Chi

cago & M. Elec. R. Co., 205 Ill. 155. 68 N. E.

727. Where certain privileges were al

lowed street railway companies by statute.

a city, in granting a right to a company

to carry “passengers, freight, mail and ex

press" exceeds its power, and permission

to erect poles and wires. either those used

in the operation of the street railway or ad

ditional, for the transmission of heat and

light, is invalid for the same reason. God

dard v. Chicago. M. & 8t. P. R. Co., 104 Ill.

App. 533. Where an act provided that all

street railway companies should use fend

ers. but provided that the corporate commis

sion could make exemptions, and all street

railway companies were exempted until oth

erwise ordered. it was held that such action

Was invalid as a suspension of the statute.

Henderson v. Durham Traction Co., 132 N.

C. 779. Authority granted by the legislature

to the county supervisors to allow street

railway companies to locate their tracks on

highways outside city or town limits does

not confer the right .to allow this privilege

to individuals. Goddard v. Chicago & N. W.

R. Co., 202 Ill. 362, 66 N. E. 1066. Where

the charter of a street railway company pro

vided that it must keep certain portions of

the street "in good repair." it was held

that the company could not be forced to re—

Dave with a new pavement adopted by the

CRY. City of Williamsport v. Williamsport

Pass, R. Co.. 206 Pa. 65. Where a. special

act of the legislature gives a street railroad

company the right to lay its tracks in a

borough without municipal consent, the

question of the company's exceeding its

Powers by leasing its tracks is for the com

monwealth only, and cannot be raised by

the borough. Minersville Borough v. Schuyl

kill Elec. R. Co., 205 Pa. 402. A city ordi

nance requiring a. street railway company

‘0 keep in repair the street between its rails.

between its tracks and for one foot outside

each outer track is an assumption of the

power of taxation and cannot be supported

“5 a proper exercise of the police power.

Since the primary object of such an ordi

nance is the relief of the city treasury. it

does not confer a right of action on any

member of the traveling public sustaining

injury. Fielder-s v. North Jersey St. R. Co.,

as N. J. Law, 343.

17. Daly v. Milwaukee Elec. R. & L. Co.

[Wis] 98 N. W. 832.

18. City of Carthage v. Carthage Light

Co.. 97 Mo. App. 20, 70 S. W. 936.

10. A lessee company had agreed with a

borough to use guard wires over its trolley

wires, but the condition was not enforced

for a long time. when a bill was brought

to stop the running of the cars. It was held

that if the lessor company would put up

the wires within a reasonable time, the bill

would be dismissed. Conshohocken Borough

v. Conshohocken R. Co., 206 Pa. 75. When

one street railway company has leased its

property and franchises to another company

on the terms that after-acquired railroads

shall come under the lease without increase

of rent, the lessor company may lawfully

apply to a municipality for permission to

construct. maintain and operate an extension

of a street railway embraced in the lease.

Shepard v. East Orange [N. J. Law] 63 Atl.

1047. A lessor street railway company is

liable for negligence of a lessee road. since

the company is incorporated primarily for

the benefit and safety of the public. Muntl

v, Algiers & G. R. Co.. 111 La. 423. A street

railway company, chartered in 1868. was lia

ble to pay for one-fifth of the paving. It

did not use its privilege of building on cer

tain streets until the time for so doing had

expired, and a second company. bound to

pave between its tracks and 2 feet on either

side, did construct a railway on these streets.

The first company purchased the second and

was held bound by the charter of the sec

ond company as to the paving of these

streets. Kent v. Common Council of Bing

hamton, 40 Misc. [N. Y.] 1. If a street rail

way buys the equipment but not the tran

chise contracts. etc., of another road, it is

not the "successor" of the second road under

a contract relating to the employment of a

fiagman so as to make it liable for his

wages. Chicago 8: N. W. R. Co. v. Fox River

Elec. R. & P. Co. [Wis.] 96 N. W. 541. Where

a company contracted with a city to pay

certain license fees, and was then leased to

a second company, “subject to all debts and

liabilities," it was held that the second com

pany did not assume the payment of fees

due prior to the lease. City of New York v.

Third Ave. R. Co.. 77 App. Div. [N. T.] 879.

20. Thompson v. Schenectady R. Co., 124

Fed. 274.
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ed to be that a street railway is not an added burden on the highways so as to give

abutting owners a right to compensation.’1 A distinction is made, however, when

the street railway is constructed in the country. The construction of a street rail

way on an ordinary country road in a township of the first class has been held to

be an added servitude, the court admitting that this would not be the case in the

city, but drawing the distinction on the ground of the greater compactness of

the city and the presumption that the inhabitants share more directly in the

benefits conferred," and it has been held that an electric road running from one

city through the streets of another city to a point beyond is an added burden on

the land of the abutting owners in the streets of the second city, the court taking

the ground that on the country highway beyond the road would be an added burden,

and that since cars crowded with through passengers would pass through the

second city, the same ruling should be made in its case." Where, on the ques

tion of damage to the easements of light and access of an abutting owner, a street

railway company claims adverse possession, the possession must be hostile, and

an admission of liability to abutting owners made during the period is fatal."

Under a contract between a city and a contractor by which the city was to pay

for the construction of a subway and the contractor was to pay for the equip

ment, chambers for electricity in the sidewalls of the subway come under the

head of construction and the city must pay for that." The rights and duties of

the company in constructing and maintaining its roads are called into question

in so many different ways and under such widely different circumstances that it

is wellnigh impossible to lay down general rules of law governing them. The

cases are accordingly appended in two foot notes, the first containing a brief sum

mary of the construction cases where a decision favorable to the company was

reached,“ and the second containing the similar cases where an opposite conclusion

was reached."

21. Austin v. Detroit, Y. & A. A. R. [Mich.]

96 N. W. 35; l’nrrish v. Hamilton, G. & C.

of specific damage to an abutting owner and

warrants the granting of an injunction, al

Trnction Co., 23 Ohio Circ. R. 527. Vi'hen an

act provides for compensation to the owner

of a turnpike road whenever such road is

taken by a street railway company, the abut

ting owners have no right to compensation.

Hinnershitz v. United Traction Co., 206 Pa.

91. Abuttors on the highway owning no

part of the fee cannot complain of the con

struction of a street railway thereon under

the lawful authority of the state. Kenne

dy v. Minoola, H. 8: F. Traction Co., 77 App.

Div. [N. Y.] 484, 12 Ann. Gas. 189. An abut

ting owner has no right to compensation

when a. grade is lowered for a street rail

way company with the consent of the town

ship, even although his fence and land are

thus endangered. Austin v. Detroit, Y. & A.

A. R. [Mich.] 96 N. W. 85. An abutting

owner must. show something more than mere

annoyance incident to the use of the street

for public travel. State v. Hartford St. R.

Co. [Conn] 56 At]. 606. \Vhore a street

railway company seeks to lay its tracks in

a part. of the street not designated in its

charter. an abutting owner has no right to

complain unless he can show a. nuisance in

fact and some special damage to himself

apart from that connected with the general

operation of the railway. Baker v. Selmg

St. & B. R. Co., 185 Ala. 552. The unauthor

Izod operation of cars within a few inches

of the curb so that teams must stand on

the track In constant danger presents a case

though the company, being a. trespasser, is

also guilty of maintaining a public nuisance.

Henning v. Hudson Valley R. Co., 90 App.

Div. [N. Y.) 492. A. company operating a

suburban electric lino cannot go on the pri

vate property of an abutting owner to cut

and grade, on the refusal of the owner to

sell. Freud '1. Detroit 6: P. R. Co. [Mich.]

95 N. W. 659. -

See, also, the title Eminent Domain. 1

Curr. Law, p. 1002.

n. Dempster v. United Traction Co., 305

Pa. 70,

23. Younkin v. Milwaukee Light, H. & '1‘.

Co. [Wis] 98 N. W. 216.

24. Hindley v. Metropolitan El. R. Co., 42

Misc. [N. Y.] 66.

25. In re McDonald, 80 App. Div. [N. T.]

210.

38. When the company lays a. single track

so as to show a. clear intent to lay a double

track later and had actually constructed one

!hird of the double track the abutting own

ors were held to be estopped by inches from

seeking to restrain the construction of the

double track. Hinnershitz v. United 'i‘rac

tion Co., 206 Pa. 91. Where a. city makes a

paving contract. and the contractor agrees

to keep the street in good condition for five

years. the company, although paying n share

of the expense, is not liable for defects

within that time. Binninger v. New York.

177 N. Y. 199, 69 N. E. 390. A village grant
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§ 3. Rights of trcslmsers and licensees on cars, and injuries to them.—

thtlier a person riding upon a street car is to be regarded as a passenger or a

ed a street railway company a 25 foot right

of way and later permission to construct a

viaduct. The original of the latter was lost.

and as copied in the records only allowed

for 20 feet, while a. certified copy in posses

sion of the company allowed for 25 feet.

During construction the president of the

council and the village engineer both knew

that the company was using more than 20

feet. It was held that after completion the

village was estopped from removing all- out

side 20 feet. Village of Winnetka v. Chicago

& M. Eiec. R. Co., 204 Ill. 297, 68 N. E. 407.

A street railway company made a contract

with a borough by which it agreed to pave

the street wherever it had sidings, when

the borough paved the rest. The company

gave notice of the removal of a siding prior

to the ordinance authorizing paving by the

borough and afterwards removed it. The

company was held not liable. Shamokin

Borough v. Shamokin & Mt. C. Elec. R. Co.,

206 Pa. 625. A city is liable, under an agree

ment with a. street railway company to do

all paving and repairing of the pavement,

to repair the foundation necessary for the

support of the tracks. City of Detroit v.

Detroit United R. [Mich.] 95 N. W. 736.

Under a contract with a. toll road a street

railway company which desired to lay an

additional line of track agreed to extend

the roadbed if it became necessary to en

croach upon it. It was held that to carry

out the obvious purpose of the contract

necessary encroachments were contemplated.

Detroit & B. Plank Road Co. v. Oakland R.

Co., 131 Mich. 663, 92 N. W. 846. Under a

grant from a. village authorising "necessary

sidetracks and switches" and requiring the

company to run cars to the village from

outside. the company can make necessary

connections with a branch line running to

the village. Houghton County St. R. Co. v.

Common Council of Laurium [Mich.] 98 N.

W. 393. Where a street railroad company

obtained a right of way across certain prem

ises and agreed to grade and pave the part

not occupied by its tracks. and the location

was afterwards abandoned for failure of

consent by the city, it was held that no

damages were recoverable for the failure to

grade and pave. Hays v. Wilkinsburg & E.

P. St, R. Co., 204 Pa. 488.

It. When the company got the consent of

the highway commissioners to construct a.

track for 6 miles and filed the written con

sent of more than two-thirds of the prop

erty owners it was held that it could not

abandon all but 3,100 feet of the road. Col

lins v, Amsterdam St. R. Co.. '16 App. Div.

[N. Y.) 249. Where the power to pave the

streets was by statute granted to the city

council it was held that a contract by a.

street railway company with abutting own

ers to pave the streets was ultra vires and

could not be enforced. Farson v. Fogg, 205

Ill. 826, 68 N. E. 766. The fact that pending

a suit a street railway company filed a bond

conditioned to pay all damages will not pre

vent an injunction when the street is finally

decided to be private property. Russell v.

Chicago & M. Eiec. R. Co., 205 Ill. 156,

68 N. E. 727. Where a village ordinance

FGQuired tracks to be constructed on a. cer~

tain day, provided the village graded the

streets 60 days before that time, it was

held that the failure to grade did not re

lieve the company from its ultimate liability

to build. and that the village was not guilty

of inches in not requiring construction for

nine years. State v. Duluth St. R. Co., 88

Minn. 158, 92 N. \V. 516. Where it is speci

fied that a company shall construct a new

line of street railway "substantially" like

the one it is already operating, the erection

of a trestle is improper. Lane v. Mich. Trac

tion Co. [Mich.] 97 N. W. 354. A verbal

agreement with the vice president of a com

pany and a paper signed by him but not by

the secretary and not sealed with the seal

of the company is not a consent sufficient to

allow another company to cross the tracks of

the first. Ballstnn Terminal R, Co. v. Hud

son Val. R. Co., 76 App. Div. [N. Y.) 184. A

provision in the charter of a street railway

company made it necessary for the company

to build a. mile of track each year or forfeit

its franchise, and a receiver operating the

road pending the foreclosure of a mortgage

applied for permission to build the mile of

road, wishing to make his certificates a lien

prior to the mortgage. There was no alle

gation that the city would enforce the for

feiture, or that the purchaser would not have

time to build. It was held that no neces

sity sufficient for granting the application

was shown. Pueblo T. & E. Co. v. Allison, 80

C010. 337, 70 Pac. 424. Where a street rail

way company malntains a drawbridge and

does not open it to permit a vessel to pass

through, this raises a. presumption of negli

gence, and the company is liable in the ab

sence of a satisfactory explanation. Clem

ent v. Metropolitan West Side El. R. Co.

[C. C. A.] 123 Fed. 271. The company must

maintain its crossings in such a way as to

be safe for travel. Person thrown from a

carriage while crossing a track because the

approach to the rails was not protected.

Gray v. Wash. Water Power Co., 30 Wash.

665, 71 Fee. 206. A street car company must

maintain its tracks so as to not render trav

el in the street dangerous. A company had

permitted the street near its tracks to be

come worn so the rails projected above the

surface. One in driving across the track

was jolted from his seat and injured. Shel

ton v. Northern Tex. Traction Co. [Tex. Civ.

App.] 75 S. W. 338. And the fact that its

negligence concurs with that of a. railroad

company will not relieve it. Accident hap

pened at an intersection of a street and

steam railroad. Id. A charge that if the

accident was caused by the striking of the

wheel against the rail of the steam railway

company's track, the street car company was

not liable, was erroneous. Id. And was not

cured by charging that if the street car

company was negligent in not filling up the

holes, the plaintiff should recover. Id. An

instruction that if there were no planks laid

along the rails as required by ordinance,

one injured by being thrown from her car

riage should recover, was not objectionable

in view of a further instruction that if some

other method of protecting the rails was

used the ordinance need not be considered.

Gray v. Wash. Water Power Co., 30 Wash.

665, 71 Pac. 206. Hold, negligence to permit

the paving between the rails to be out of
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irespasscr is of the utmost importance. The company owes the passenger, with

whom it has entered into contractual relations, a high degree of care." To the

trespasser, however, it owes no such duty and as a general rule is liable only for

willful or wanton injury." Although, as a general rule, a street railway company

is held to a higher degree of care towards children than towards adults, it has

been held that when a child of 12 was injured, his youth gave him no right to any

extraordinary protection from the company.” A newsboy may or may not be

regarded as a trespasser. As a general rule where he is allowed by custom to

board the car to sell his papers he is regarded not as a trespasser but as a licensee.“

Under certain circumstances, however, he may properly be regarded as a tres

passer." Even if a boy is guilty of lack of due care, and even if his lack of due

care exists at or after the time of the act of the servants of the company, this will

not excuse a willful or reckless act on their part, and the company is liable for

such willful acts done in the course of their employment."

gence will of course bar a recovery.“

Contributory negli

§ 4. Rights of travelers on highway and injuries to them. A. Pedestrians

repair. A pedestrian caught her foot and

stumbled. injuring herself. Williams v. Min

neapolifl St. R. Co., 88 Minn. 79, 92 N. W.

479.

28. Clark, St. Ry. Accidents (2d Ed.) 55

1, 47.

29. The position which a would-be pas

senger assumes upon the car may be im

portant in determining his status in an

action against the company. Thus where a.

boy of 12 got on the front platform step of

a. moving electric car with the intention of

becoming a passenger. access to the plat

form being barred by a closed door, and the

motorman. when the boy rapped on the

door. did not open the door or slacken speed,

it was held that the boy was a trespasser

to whom the company owed no duty except

that of abstaining from willful injury. Bar

low v. Jersey City. H. & P. R. Co., 67 N. J.

Law, 364. A child of 7. although non eui

juris, is a trespasser when riding on the

step of the rear platform on the side of the

car not in use, across which is a closed gate.

and the company is under obligation to dis

cover his peril. Monehan v. South Covlng

ton & C. St. R. Co. [Ky.] 78 S. W. 1106.

The negligence of the conductor in ordering

a boy who is stealing a ride to jump from a

moving car is generally held to be a ques

tion for the jury under all the circumstances

of the case. Denlson & S. R. Co. v. Carter

[Tex. Civ. App.] 70 S. W. 822. 71 8. W. 292;

Richmond Traction Co. v. Wilkinson [Va.]

43 S. E. 622. A child six years old was cling

ing to the lower stop at the forward end

of a car as it was turning a corner from

one street into another. The motorman saw

him and heard him cry to be let off, but

turned on the power and started the car

quickly, throwing the child off under the

wheels. An instruction that this was wanton

and willful negligence was proper. Aiken v.

liolyoke St. R. Co.. 184 Mass. 269. 68 N. E.

238.

30. Barlow v. Jersey City, H. & P. R. Co.,

67 N. J. Law. 364.

31. A newsboy who is allowed upon a

street car is not a. treepnsser until his right

to remain on the car is terminated by a.

reasonable notice, which he must hear. His

due care and the negligence of the company

when he is ordered to leave a moving car

are questions for the jury. Indianapolis St.

R. Co. v. Hockett, 161 Ind. 196, 67 N. E. 106.

32. Where a newsboy jumped on the run

ning board of a moving car, and it appeared

that his only right to be upon the car was by

a contract permitting him to enter and

leave by the rear platform when the car

was not in motion. he was held to be a tres—

passer to whom the company owed no duty

except to abstain from willful injury. Albert

v. Boston E]. R. Co. [Mass] 70 N. E. 52. A

newsboy stealing a ride on the platform

outside the gate is e. trespasser and wheth

er the conductor is guilty of willful mis

conduct in raising his arm and frightening

the boy into jumping from the cat. is a

question for the jury. Chicago City R. Co.

v. O’Donnell, 207 Ill. 478, 69 N. E. 882. Tes

timony of one witness held sufficient to sup

port a recovery where a nowsboy was forced

to jump fr0m a. rapidly moving car and was

run over and killed by a car coming from

the opposite direction. Id. Where a news

boy who had not paid his fare jumped from

a rapidly moving car because threatened by

the conductor, and was run over by a car

coming from the opposite direction, the fact

that there were but two witnesses. one for

piaintifl and one for defendant, and the tes

timony of defendant's witness was the more

probable. a verdict for plaintiff was not dis

turbed. Id.

88. This ruling was made where a boy of

6% was clinging to the step of a car and

there was evidence that the motorman not

only disregarded his entreaties, but in

creased tho speed of his car. Aiken v. Hol

yoke St. R. Co., 184 Mass. 269, 68 N. E. 238.

3|. In an action to recover damages for

injuries to n trespasser. evidence as to the

distance in which a car, different. and dif

ferently equipped from that which caused

the injury could be stopped, is not admissi

ble. Richmond Pass. & Power Co. v. Rncks'

Adm'r [Va.] 44 B. E. 709. \\'here plaintiff

knew that it was customary for the motor

man to sound the gong on approaching the

place where he was at work. held. whether

he was negligent in not looking up during

one minute preceding the accident. was fnl'

the jury. Dnum v. North Jersey St. R. Co.

[N. J. Law] 64 Atl. 221.
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run over. Adults. Due care of plaintifi‘.—A pedestrian must use ordinary care

in approaching and crossing street railway tracks.“ As a general rule, where a

pedestrian goes in front of a car, and there is evidence either that he did not look

or that he had a clear view and could have seen the car if he had looked, he can

not recover.“ A deaf man is under all the greater obligation to look for a car,87

and a person whose eyesight and hearing are both poor must use greater care

than a person in ordinary health.” Where a pedestrian swears that he looked

and saw no car, but all the facts show that if he had looked he must have seen

the car, his testimony may be disregarded ;" but on the other hand, a failure to

look will not prove a bar to recovery where looking would have done no good.“

Where there is no evidence that a person did not look and listen, some cases hold

that it may be inferred from the natural desire for self-preservation that he did

exercise due care, and looked and listened for an approaching car.“ Other cases

expressly deny the right of the court to indulge in any such presumption.“ Where

it appears that a pedestrian did look for a car, this is generally sufficient to take

the question of his due care to the jury, especially where there are other circum

stances tending to show negligent operation of the car.“ The mere fact of

looking, however, does not absolve the pedestrian from the duty of taking further

precautions. If he sees a car and determines to take his chances of crossing

ahead of it, but misealeulates his distance, he is unable to recover,“ and if he

sees a car when he is some distance from the track and goes on the track without

looking again, he is almost always held guilty of lack of due care,“ although cer

35. Kernan v. Market St. R. Co.. 137 Cal.

326, 70 Pac. 81; Chicago City R. Co. v.

Loomis, 102 Ill. App. 326. It has been held

that if this general statement of the rule

is made, it is unnecessary to go further and

give the more specific instruction that cer

tain acts constitute a lack of due care.

Brown v. Elizabeth, P. d: C. J. R. Co.. 68

N. J. Law. 618. See Clark. St. Ry. Acci

dents (2d Ed.) ii 86, 87, 88; Louisville R. Co.

v. Poe. 24 Ky. L. R. 1700, 72 S. W. 6. In

an action for injuries sustained at a cross

ing, question of contributory negligence be

ing for jury. an instruction held erroneous

because a virtual direction of verdict for de

fendant. Beers v. Metropolitan St. R. Co..

88 App. Div. (N, Y.] 9.

38. Ries v. St. Louis Transit Co. [Mo.]

77 8. W. 734; Baly v. St. Paul City R. Co.

[Minn.] 95 N. W. 757; Moore v. Lindell R.

Co.. 176 M0. 528, 75 S. W. 672; Du Frans v.

Metropolitan St. R. Co., 83 App. Div. [N.

Y.] 298; Wolf v. City & B. R. Co. [Or.] 72

Pac. 329. See Clark, St. Ry. Accidents (2d

Ed.) I 88. It is not necessary that the

plaintift's conduct should be reckless; mere

negligence is sufficient to bar recovery.

McKinley v. Metropolitan St. R. Co.. 77 App.

Div. [N. Y.] 256. Where a car stood on a

bridge and took up all the room on it and

the plaintiff knew this and could have seen

that the motorman was getting ready to

start. but went on the bridge without look

ing. he was held not to be in the exercise of

due care. Judge v. Elkins. 183 Mass, 229.

66 N. E. 708. Where a pedestrian stepped

from behind :1 row of 5 or 6 covered wagons

and was struck by a. car coming in the op

posite direction and there was no evidence

that he looked for the car, there was held

to be no sufficient evidence of due care.

Ames v. Waterloo & C. F. Rapid Transit Co.,

120 lowa. 640, 95 N. W. 161.

31. Aldrich v. St. Louis Transit Co.. 101

Mo. App. 77, 74 S. W. 141.

88. Casper v. Metropolitan St. R. Co.. 84

App. Div. [N. Y.] 639. See Clark, St. Ry.

Accidents (2d Ed.) E 87.

39. Reno v. St. Louis & S. R. Co. [Mo.]

79 S. W. 464; Brown v. Elizabeth, P. 8: C. J.

R. Co.. 68 N. J. Law. 618; Kappus v. Metro

politan St. R. Co., 82 App. Div. [N. Y.] ll;

McKinley v. Metropolitan St. R. Co., 91 App.

Div. [N. Y.] 153,

40. Binns v. Brooklyn Heights R. Co., 89

App. Div. [N. Y.] 359.

41. Ames v. Waterloo & C. F. Rapid

Transit Co.. 120 Iowa, 640, 95 N. W. 161:

Kan. City-Leavenworth R. Co. v. Gallagher

[Kan] 75 Pac. 489: Risks. v. Union Depot R.

Co. [Mo.] 79 S. W. 445; Priesmeyer v. St.

Louis Transit Co., 102 Mo. App. 518, 77 B.

W. 313.

42. Du Frane v. Metropolitan St. R. Co.,

83 App. Div. [N. Y.] 298; O'Reilly v. Brook

lyn Heights R. Co., 82 App. Div. [N. Y.]

492.

43. Kernan v. Market St. R. Co., 137 Cal.

326. 70 Pac. 81; Mauer v. Brooklyn Heights

R. Co.. 87 App. Div. [N. Y.] 119; McDermott

v. Brooklyn Heights R. Co., 89 App. Div. [N.

Y.] 214.

44. Freeman v. Brooklyn Heights R. Co.,

82 App. Div. [N. Y.] 521. It is a. question

for the jury whether a. pedestrian who at

tempts to pass in front of a stationary car

in full view of the motorman is guilty of

contributory negligence. McLeland v. St.

Louis Transit Co. [Mo. App.) 80 S. W. 30.

One who attempted to cross a. track in front

of an approaching car held negligent. At

lanta R. & P. Co. v. Owens [Ga] 47 S. E.

213.

45. Metz v. St. Paul City R. Co., 88 Minn.

48. 92 N. W. 502; Fanning v. St. Louis Trans

it (‘0. [Mo App.] 78 S. W. 62; Brown v.
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tain exceptional circumstances may warrant the submission of his due care to the

j ury.“ A common case is where there are double tracks, and a pedestrian, either

crossing the street or having just alighted from a car, crosses in the rear of the

car and is struck by a car coming in the opposite direction on the other track.

Whether he is to be deemed guilty of lack of due care as a matter of law or

whether his due care is to be submitted to the jury depends on all the circumstances

of the case." Certain other facts may tend to help the plaintiff in having the

question of his due care submitted to the jury, such as the fact that the accident

occurred at a crossing, where there is more to distract the pedestrian’s attention,“

or the fact that the accident occurred at night.“ A number of cases have arisen

where pedestrians have been run over while lying on the track“0 or walking along

Elizabeth, P. & C. .T. R. Co.. 68 N. J'. Law,

618; Kappus v. Metropolitan St. R. Co., 82

App. Div. [N. Y.] 13; Lynch v. Third.Ave. R.

Co., 88 App. Div. [N. Y.] 604; Thompson v.

Metropolitan St. R. Co.. 89 App. Div. [N. Y.]

10.

46. A pedestrian waited for a car to pass

and then went on the track without looking

again. It appeared that the cars on this

track were run from three to twenty min

utes apart and that the plaintiff knew of

this fact, He was struck by a car immedi

ately following the one which had passed,

and his due care was held to be a question

for the jury. Moore v. St. Louis Transit Co.,

95 Mo. App. 728, 75 S. W. 699. One who sees

a car approaching 200 feet distant and at

tempts to cross in front of it is not guilty

of negligence as a matter of law. Kolb v.

St. Louis Transit Co., 102 Mo. App. 143. 76

S. W. 1050. Where a person approaching a.

crossing saw the car coming but thought

he had time to cross before it reached him

and was struck by it, the question of neg

ligence was held for the jury. Klimpl v.

Metropolitan St. R. Co., 92 App. Div. [N. Y.]

291. Whether one injured at a crossing was

negligent in failing to look and listen. be

fore crossing immediately after a car had

passed held a question for the jury. Moore

v. St. Louis Transit Co.. 95 Mo. App. 728.

76 S. W. 699. Question for the jury whether

one was negligent who attempted to cross

a track with a car approaching half a block

distant. Chicago City R. Co. v. Sandusky,

198 Ill. 400. 64 N. E. 990.

47. See Clark. St. Ry. Accidents (2d Ed.)

§ 90. The plaintiff was held unable to re

cover. under this state of facts, where he

crossed without looking or listening (In

dianapolis St. R. Co. v. Tenner [Ind. App.]

67 N. E. 1044) and the same ruling was

made where it appeared that the plaintiff

looked once but there was no clear evidence

that he looked again (Little v. Third Ave.

R. Co., 83 App. Div. [N. Y.] 880). Where

there were double tracks. and a pedestrian,

after alighting from a car at a place oppo

site an elevated station. much frequented

by pedestrians. crossed in the rear of the

car and was killed by a car coming on the

other track at high speed and without warn

ing. the case was held to be for the jury.

Stevens v. Union R. Co.. 75 App. Div. [N. Y.]

002. On the other hand. where the plain

tiff looked for a car and the car which

struck him was being driven at a crossing

at the rate of 15 miles an hour. due care

was held to be for the jury [Beers v. Metro

politan at. R. Co.. 8!! App. Div. [N. Y.) 9)

and where the accident occurred at a street

crossing at night, the plaintiff looked twice

for a car and the car which struck him was

being driven at high speed without warn

ing and had a dim headlight, due care was

also held to be properly submitted to the

jury (Chicago City R. Co. v. Fennimore.

199 Ill. 9, 64 N. E. 985). A pedestrian allow

ed a car to pass on the track nearest him.

and then started to cross without looking

for a. second car on that track. Stepping

back to avoid a car on the further track,

he went in front of a second car comingI

on the near track. He was held not to be in

the exercise of due care. Jackson v. Union

R. Co., 77 App. Div. [N. Y.] 161. In a later

case under an almost exactly similar stats

of facts. the same ruling was made. Trau

iaagr v. Third Ave. R. Co., 80 App. Div. [N. Y.]

48. Where a pedestrian was injured at

a crossing by a car which came down grade

at high speed and without warning and the

plaintiff's attention was distracted by the

ringing of the gong on another car which

was racing with a boy on a bicycle, al

though the plaintiff only looked in one di

rection. his due care was held to be for the

jury. Peterson v. Minneapolis St. R. Co.

[Mlnn.] 95 N. W. 761. Pedestrian struck by

a car from behind while watching. as she

crossed the street, a car coming from the

opposite direction, which attracted her at

tention by ringing the gong. Evidence held

to sustain the verdict for plaintiff. Id. In

like manner due care was held to be for the

jury where the plaintiff crossed a track at

a crossing to board another car. and was

struck by a. car coming at high speed with

out warning (Stillings v. Metropolitan St. R

Co., 84 App. Div. [N. Y.] 201) and the same

ruling was made in a. later trial with the

added feature that the conductor called to

the plaintiff to hurry (Stiilings v. Metro

politan St. R. Co., 177 N. Y. 344. 69 N. E.

641). Due cars is for the jury where a

pedestrian wa injured at a crowded cross

ing and there is evidence that the motormnn

did not slacken speed sufficiently. Mulli

gan v. Third Ave. R. Co., 87 App. Div. [N.

Y.] 880.

49. The fact that the accident occurred

at night is one circumstance to be consider

ed in passing upon the question of a pedes

trisn‘s due care. Brown v. Elizabeth. P. k

C. J. R. Co.. 68 N. J. Law. 818: Kappus v.

Metropolitan St. R. Co.. 82 App. Div. [N. Y.]

13.

60. If a man is seen walking on or near

the tracks and a short time later is run over
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it,“ or have been injured while standing near the track.“ Numerous cases have

arisen where laborers working near the tracks or between the tracks themselves

have been injured by contact with a street car." In some cases the conduct of

the laborer is such that the court does not hesitate to rule that he is guilty of

lack of due care as a matter of law.“ In other cases, the circumstances are such

that the due care of the laborer is held to be properly submitted to the

Whether the laborer had a right to rely upon a custom of the street railway com

pany in giving warning is an important circumstance." Where a laborer is in

jured by the derailment of a car, a charge which practically makes the company

an insurer by stating that it is its duty to construct its road so that its cars

will not leave the tracks is error.“ In the absence of proof, there is no presump

tion that a laborer working near the tracks of a street railway company is a tes

passer, nor can such a presumption be indulged in with regard to his employer,

a gas company." One who alights from a street car becomes at once a traveler"

charged with the duty of exercising due care."

Negligence of com pany.—Between crossings, a street car has a superior but

not exclusive right of way.” At crossings, however, the rights of the car and of

the pedestrian are held to be equal.“ Notwithstanding a pedestrian’s lack of due

care, the company may nevertheless be held liable if it could have prevented the

accident by the use of ordinary care," but it is a qualification of this rule as im

while lying on the tracks and there is no

further evidence as to what happened in

the meantime, there is no sufficient evidence

of due care. Cox v. South Shore & B. St.

R. Co.. 182 Mass. 497, 65 N. E. 823; Dooley

v. Greenfield dz '1‘. F. St. R. Co. [Mass] 68

N. E. 203.
51. A deaf man who walks along the

track without looking back frequently is

not in the exercise of due care. Shanks v.

Springfield Traction Co., 101 Mo. App._702.

74 8. W. 386.
5:. A Woman stood near the track in a

place which would formerly have been safe,

not knowing that the stopping place had

been recently changed, and was struck by

the rail of a car. Due care was held to be

for the Jury. Loder v. Metropolitan St. R.

Co., 84 App. Div. [N. Y.] 591. Where a

pedestrian stood on the sidewalk at a curve

and the running board overlapped the side

walk and struck him, it was held that be

cause he stood on the sidewalk he was not

thereby relieved from the necessity of using

due care. Hayden v. Fair Haven & W. R.

Co. [Conn.] 56 At]. 613. Where a pedestrian

was caught between two cars at a crossing,

it was held that this was a hidden danger

Which could not have been foreseen. and that

the plaintiff was in the exercise of due care.

Schwartz v. New Orleans 8: C. R. Co., 110

La. 534.

53. See Clark, St. Ry. Accidents (2d Ed.)

§§ 91, 96.
54. Where a street sweeper was standing

within a few inches of the rail when he

was struck, and there was no evidence that

he looked or took any other precautions, he

was held unable to recover. Beethem v. In

terurban St. R. Co., 86 N. Y. Supp. 700.

Similarly, when a laborer working near the

track stepped directly in front of a car

when it was only 8 or 10 feet away, there

was held to be no sufficient evidence of due

care. Gleason v. Worcester Consol. St. R.

Co. [Mass] 68 N. E. 225.

56. Where a laborer looked for a car ans

then knelt at his work when a car came

around a curve 250 feet away and, contrary

to custom, no gong was rung, due care and

negligence were held to be for the jury.

Daum v. North Jersey St. R. Co. [N. J. Law]

54 Atl. 221. Where a. laborer had placed

danger flags and looked before bending over,

but was struck by a. car coming at high

speed without warning. a verdict for the

plaintiff was held to be justified. Hermes

sey v. Forty-Second St., M. & St. N. Ave. R.

Co.. 84 N. Y. Supp. 158.

56. Kelly v. United Traction Co., 88 App.

Div. [N. Y.] 234.

51. Daum v. North Jersey St. R. Co. [N.

J. Law] 54 Atl. 221.

58- He must exercise due care. Indian

apolis St. R. Co. v. Tenner [Ind. App.] 87 N.

E. 1044.

59. Passing back of a car from which he

has alighted and upon a track in which cars

run in the opposite direction, without look

ing and listening is contributory negligence.

Indianapolis St. R. Co. v. Tenner [Ind. App.]

67 N. E. 1044.

00. Lejoune v. Dry Dock, E. B. it B. R.

Co.. 86 N. Y. Supp. 749. See Clark, St. Ry.

Accidents (2d Ed.) § 93. A street railway

company has a. right superior to others to

use the street covered by its tracks, be

cause necessarily limited to that part of the

street. Di Prisco v. Wilmington City R.

Co. [Del.] 57 Atl. 906.

61. Consumers' Elec. Light & St. R. Co.

v. Pryor [Fla] 82 So. 797; Sesselmann v.

Metropolitan St. R. Co.. 76 App. Div. [N. Y.]

336; Mulligan v. Third Ave. R. Co., 87 App.

Div. [N. Y.] 320. The rule of equal rights at

cressings applies to a case where the ac

cident took place at a. street intersection,

but not exactly on the footwalk itself.

Louisville R. Co. v. French, 24 Ky. L. R.

1278. 71 S. W. 486.

.v- Barry v. Burlington R. & L. Co., 119

Iowa, 62, 93 N. W. 68; Shanks v. Springfield
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portant as the rule itself that in cases where there are no intervening facts to give

rise to a new situation, the rule cannot properly be applied." A motorman must

exercise a degree of care commensurate with the surrounding conditions,“ and

in many cases it has been held that negligence is properly submitted to the jury

where there is evidence of high speed, lack of warning or insufiicient lookout,“

and the crowded condition of the crossing is to be considered.“ In other cases,

there is evidence of negligence in the construction and maintenance of the road.“

Traction Co., 101 Mo. App. 702, 74 S. W.

386; Moore v. St. Louis Transit Co., 95 Mo.

App. 728, 75 S. W. 699. Contributory neg

ligence is no defense, it after becoming

aware of the danger the motorman failed to

use ordinary care. Di Prisco v. Wilming

ton City R. Co. [Del.] 57 Atl. 906.

63. Louisville R. Co. v. Colston [Ky.) 79

S. \V. 243; Ries v. St. Louis Transit Co.

[Mo.] 77 S. W. 734; Reno v. St. Louis 8:

S. R. Co. [Mo.] 79 S. W. 464; Trauber v.

Third Ave. R. Co.. 80 App. Div. [N. Y.] 37;

Poole v. Metropolitan St. R. Co., 83 App. Div.

[N. Y.] 235; Richmond Traction Co. V. Mar

tin‘s Adm'x [Va.] 45 S. E. 886.

64. At junction oi! two prominent thor

oughfares. McLeland v. St. Louis Transit

Co. [Mo. App.] 80 S. W. 30. The term “or

dinary care and diligence" applied to the

movement of electric cars means the care

and discretion which the particular loca

tion and conditions require. Crowded cross

ings and streets. Di Prisco v. Wilmington

City R. Co. [Del.] 57 Atl. 906. An instruc

tion that it is the duty of a motorman to

use ordinary care to prevent injury to per

sons using the street (defining what that

care is) states the degree of care required

toward a child. Gorman's Adm'r v. Louis

ville R. Co.. 24 Ky. L. R. 1938. 72 S. W.

760. Evidence as to the distance a car ran

after an accident is admissible. as bearing

on the general conduct and control of the

car. Gray v. St. Paul City R. Co., 87 Minn.

280. 91 N. W. 1106.

65. Birmingham R. & E. Co. v. Jackson,

136 Ala. 279; Kernan v. Market St. R. Co.,

137 Cal. 326, 70 Pac. 81; Barry v. Burling

ton R. & L. Co., 119 Iowa, 62, 93 N. W.

68; Priesmeyer v. St. Louis Transit Co.. 102

Mo. App. 518, 77 S. W. 313; Riska. v. Union

Depot R, Co. [Mo.] 79 S. W. 445; Sesselmann

v. Metropolitan St. R. Co.. 76 App. Div. [N.

Y.] 336; McDermott v. Brooklyn Heights R.

Co., 89 App. Div. [N. Y.] 214. It a pedes

trian has seen the car, it is not negligence

to tail to sound the gong. Louisville R. Co.

v. Colston [Ky.] 79 8. W. 243; Thompson v.

Metropolitan St. R. Co., 89 App. Div. [N. Y.]

10. Even if there is a rule of the company

that a car must stop at a certain place, to

enable the plaintll‘! to take advantage of

this it must be shown that he knew of the

rule. O'Reiiiy v. Brooklyn Heights R. Co..

82 App. Div. [N. Y.] 492. Whether it is

negligence for the motorman to become

spellbound with fright after seeing the

plaintiff‘s danger is a question for the jury.

Barry v. Burlington R. & L. Co., 119 Iowa,

62, 95 N. W. 229. To propel a car at high

Speed is not necessarily negligence. West

Chicago St. R. Co. v. Callow, 102 Ill. App.

2123. Where a pedestrian with a pushcart

was crossing the tracks and motioned to the

driver to stop. and there was evidence that

the driver either did not see or did not heed.

negligence was held to be for the jury.

Greenbaum v. Interurban St. R. Co.. 84 N.

Y. Supp. 588. The company should use

more care at a crossing, and where there

was evidence that a car with a dim head

light was driven at high speed and without

warning at a crossing at night. negligence

was held to be for the jury. Chicago City

R. Co. v. Fennimore, 199 Ill. 1, 64 N. E. 985.

One injured at a. crossing by being run

into by a. street car which she testified had

given no warning. A finding that the com

pany was negligent was not disturbed. Chl

cago City R. Co. v. Loomis, 201 Ill. 118, 66

N. E. 348. Evidence that a motorman reck

lessly ran his car into persons on a trestle

after he discovered their peril held to sup

port a. finding for one injured by being

run over. Atlanta R. & P. Co. v. Monk, 118

Ga. 449. Action by pedestrian for injury-—

evidence as to failure to ring gong at other

crossings was improperly admitted. Dyer

v. Union R. Co. [R. I.] 65 Atl. 688.

60. “’here a child was run over by a

street car, evidence as to whether a great

many small boys were usually gathered in

the vicinity where the accident happened

was admissible. Di Prisco v. Wilmington

City R. Co. [Del.] 57 Atl. 906. Thronged

street in densely populated portion of the

city. Id.

07. Negligence was held to be for the jury

where a woman stood near the track in a

place which would formerly have been sat'e.

not knowing that the stopping place had

been recently changed. and was struck by

a car. and the same ruling was made when

a. pedestrian stood on the sidewalk at a

curve and running board overlapped the

sidewalk and struck him. Where. however,

a pedestrian was caught between two cars

at a curve, it was held that this was a. hid

den danger which could not have been tore

seen and that the company was negligent.

Loder v. Metropolitan St. R. Co.. 84 App. Div.

[N. Y.] 591; Hayden v. Fair Haven & W. IL

Co. [Conn.] 56 Atl. 813; Schwartz v. New

Orleans & C. R. Co.. 110 La. 534. Where an

injury betell the employs of a contractor em

ployed to paint. the supporting poles of a

trolley system, evidence of defective insu

lation was held to justify a finding of negli

gence. Kennealy v. “'estchester Elec. R. Co..

86 App. Div. [N. Y.] 293. The company must

use the highest care in the construction and

maintenance of its electric wires to avoid

injury to pedestrians, and the falling of a

trollcy wire raises a. presumption of negli

gence. Memphis St. R. Co. v. Kartrlght, 110

Tenn. 277, 75 S. \V. 719. In an action for

wrongful death caused by a car jumping the

track, an instruction that it was defend

ant‘s duty to have the track so constructed

that cars would stay on it was erroneous.

because it practically laid down the rule that

the company is an absolute insurer against
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A street railway company which tears up the pavement to lay its tracks is bound

to know whether it has restored it to its former condition,“ and is liable regard

less of notice." It is generally held that in cases of injury to a trespasser on the

tracks the company owes merely the duty of using reasonable care after the

danger is discovered." An ordinance limiting the rate of speed on streets is

competent evidence on an issue whether the speed of a car was excessive."

Children run oven—Whether a child is so young as to be incapable of con

tributory negligence is a question which has come frequently before the courts.

In some cases it is held as a matter of law that the child is non sui juris." In

others whether or not the child is sui juris is held to be a question for the jury."

If it is decided that a child is not sui juris and consequently incapable of exer

cising due care, there is a square conflict of opinion as to whether the lack of due

care of the parent or person in charge of the child may be imputed to it." If

a child is admitted to be sui juris, it is universally held that the standard of care

for him is that degree of care which might reasonably be expected from a child

of his age and capacity." The attempt

such accidents. Man killed was working

near track. Kelly v. United Traction Co., 88

App. Div. [N. Y.] 234.

08. No error to admit evidence to show

that the company was notified of the con

dition 01’ a crossing. Indianapolis St. R. Co.

v. Hockett. 161 Ind. 196. 67 N. E. 106.

00. Failure to properly repair the pave

ment along a rail which had been relaid.

Citizens‘ St. R. Co, v. Marvil. 181 Ind. 506, 67

N. E. 921. “'here the company tears up

the street. it is prima. tacie bound to restore

the surface so that it is reasonably safe for

travel (Kaiser v. Detroit & N. W. R., 131

Mich. 506, 91 N. W. 752), and a pedestrian

has the right to act on this assumption

(Union Traction Co. v. Barnett [Ind. App.]

67 N. E. 205). Where there is a dangerous

pole in the track. it is not necessary to

render the company liable that it should

have noticed it. Cltlzens' St. R. Co. v. Mar

vil, 161 Ind. 508, 67 N. E. 921. See Clark,

St. Ry. Accidents (2d Ed.) " 122. 123, 125.

A pedestrian was injured by tailing where

a car company had torn up the pavement to

relay its tracks. The injured party lived in

the vicinity, knew the nature of the work

being done. and understood the significance

of the red lanterns placed about the work.

Held. that a finding for her was not so incon

sistent with the evidence as to necessitate a

reversal. Union Traction Co. v. Barnett [Ind.

App.] 67 N. E. 205. Where a pedestrian,

passing in the rear of an unlighted stand

ing car at night, tripped over the fender.

there was held to be no sufficient proof of

the company‘s negligence. Adams v. Metro

politan St. R. Co.. 82 App. Div. [N. Y.] 354.

See Clark_ St. Ry. Accidents (2d Ed.) Q 128.

‘ 70. Floyd v. Paducah R. d: L. Co., 24 Ky.

L. R. 2364, 73 S. W. 1122; Richmond Pass. &

Power Co. 1!. Racks' Adm'r [Va.] 44 S. E.

709. Where. however, a weak minded pe

destrian was killed in a. tunnel, and there

was evidence that the motorman kept a

negligent lookout and that, although warn

ing signs were displayed. the tunnel had

been used by pedestrians for 6 years. it was

held that notwithstanding the plaintiff was

a trespasser, there was suflicient evidence of

negligence to go to the Jury. Fenrons v.

Kan. City El, R. Co. [Mo.] 79 S. W. 894.

in New York to establish the rule that

Where a. pedestrian steps directly in front

of a car with such uddenness that the

motorman is unable to stop his car in time

to prevent the accident, there is held to be

no negligence on the part of the company.

Kappus v. Metropolitan SL R. Co., 82 App.

Div. [N. Y.] 13: Jackson v. Union R. Co., 7?

App. Div, [N. Y.] 161.

71. San Antonio Traction Co. v. Upson, 31

Tex. Civ. App. 50. 71 S. W. 565.

72- Child of 21 months. Carney v. Con

cord St. R. [N. H.) 67 Atl. 218. Child of 5

years and 9 months. Gray v. St. Paul City

R. Co., 87 Minn. 280, 91 N. W. 1106. Child

of 6%. Hoon v. Beaver Valley Traction Co..

204 Pa. 369; Levine v. Metropolitan St. R.

Co.. 78 App. Div. [N. Y.] 426.

78. Child of 6. Lafferty v. Third Ave. R.

Co.. 86 App. Div. [N. Y.] 592. Child of 6%.

McDermott v. Boston E]. R. Co., 184 Mass.

126. 68 N. E. 24. Child of 7. Vogel v. North

Jersey St. R. Co. [N. J. Law] 54 Atl. 563.

Child of 7 years and 8 months. Sullivan v.

Union R. Co.. 81 App. Div. [N. Y.] 596.

Whether a child seven years old. struck by

street car. was sui juris. and whether under

the circumstances guilty of contributory

negligence. was for the jury. Vogei v.

North Jersey St. R. Co. [N. J. Law] 54 Atl.

563.

74. The negligence of parents cannot be

imputed to a child non sui juris. Carney v.

Concord Bt. R. [N. H.] 57 Atl. 218. Contra.

Lai'ferty v. Third Ave. R. Co., 85 App. Div.

[N. Y.] 592. The negligence of a. boy of 12

is imputable to a. brother who is non sui

Juris. Levine v. Metropolitan St. R. Co., 78

App. Div. [N. Y.] 426.

75. Chicago City R. Co. v. Biederman, 102

Ill. App. 617; McDermott v. Boston El. R. Co..

184 Mass, 126, 68 N. E. 34; Lai’terty v. Third

Ave. R. Co., 85 App. Div. [N. Y.] 592. The

parents of a. boy 7 years and 8 months old

are not guilty of contributory negligence in

allowing him to be on the streets unattend

ed (Sullivan v. Union R. Co., 81 App. Div.

[N. Y.] 596), nor are the parents of a boy

of six and a halt who allow him to go into

the street in charge of a brother of 12 (Le

vine v. Metropolitan St. R. Co., 78 App. Div.

[N. Y.] 426). “'here a boy of 7 years and 8

months ran after his companions who had
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a child of 12 or over must be held to the standard of care required of an adult,

unless it is shown as a fact that the child does not possess such capacity," seems

to be discredited in a later decision." It is well settled that the company must

use more caretowards children in the streets than towards adults." The rule

that notwithstanding the plaintiil’s negligence the defendant may still be liable

if it could have prevented the accident by the exercise of ordinary care, although

admitted to be correct," has been held inapplicable in a number of cases where

there has been no intervention of other circumstances creating a new condition

or situation.“0 Numerous rulings have been made on the question of the neg

ligence of those in charge of the car in running it at high speed or without warn

ing or without keeping a sufficient lookout.“ The doctrine of discovered peril

does not apply where a boy, attempting to cross a track falls in front of a car

approaching 50 feet distant and is run over through the motorman’s negligent

failure to stop.82 Where the action is for negligence in not having proper ap—

pliances, the test is the characters of the appliances in use at the time.” Similarly

taken his cap and went on a street railway

track without looking for a car. due care

was held to be for the jury. Sullivan v.

Union R. Co., 81 App. Div. [N. Y.] 696. Evi

dence in an motion for injury to a child who

stepped on a. our track a. few feet in front

of a. car held insufl'icient to go to the jury

on the question of the company's negligence.

(‘satlos v. Metropolitan St. R. Co., 87 N. Y.

Supp. 302. Where a boy of 12 in charge of

a younger brother saw a car a block away

and there was evidence that the car came

at high speed, without warning. it was held

that the duty of the boy was for the jury.

Levine v. Metropolitan St. R. Co., 78 App.

Div. [N. Y.] 426. The ruling has also been

made that it is not lack of due care as a mat

ier of law for a child of 6% on his way to

school not to look before crossing a street

railway track at a. crossing McDermott v.

Boston El. R. Co., 184 Mass. 126, 68 N. E.

34). Where a. boy of 14 was thrown from a

car, started to cross a second track with a

car 125 feet distant and was killed. it was

held that in the absence of evidence that

he looked or listened or was so injured that

he could not have heard or seen, there was

no sufficient evidence of due care. Pinder v.

Brooklyn Heights R. Co.. 178 N. Y. 519, 66 N.

E. 405.

76. Charlton v. Forty-Second St.. M. & St.

N. Ave. R. Co.. 79 App. Div. [N. Y.] 546;

McDonald v. Metropolitan St. E. Co.. 80 App.

Div. [N. Y.] 233.

71. Lnii’erty v. Third Ave. R. Co., 85 App.

Div. [N. Y.] 692.

78. San Antonio Traction Co. v. Court, 81

Tax. Civ. App. 146. 71 8. W. 777: German“!

Adm'r v. Louisville R. Co., 24 Ky. L R. 1988,

72 S. W. 760; Forrestal v. Milwaukee Elec.

R. & L. Co.. 119 Wis. 495. 97 N. W. 182.

Where a. motorman saw that a. boy on the

street would probably run in front of his

car it was his duty then to use all means

consistent with the safety of those on the

car to prevent injury to the boy. and it was

not sufilcient for him to wait until danger

was so imminent that the injury could not

have been averted. Galveston City R. Co. v.

Hanna [Tex. Civ. App.] 79 8. W. 639. 0r

dinary care required him to lessen the speed

of the car when he saw that the boy paid

no attention to his hallooing or to the

sounding of the gong. 1d. Child six years

old injured in a crowded thoroughfare; re

covery not disturbed. Chicago City R. Co. v.

Biederman, 102 Ill. App. 617.

79. Carney v. Concord St. R. [N. H.] 57

Atl. 218; Jett v. Cent. Elec. R. Co. [Mo.] 77

S. W. 738.

80. Phelan v. Forty-Second St.. 1!. & St.

N. Ave. R. Co., 79 App. Div. [N. Y.] 548;

Ferri v, Union R. Co., 77 App. Div. [N. Y.]

301; Bortz v. Dry Dock, E. B. & B. R. Co..

78 App. Div. [N. Y.] 886: Delkowsky v. Dry

Esozck, E. B. k B. R. Co., 78 App. Div. [N. Y.]

81. Evidence of high speed, no warning

and insuiflclent lookout. combined in the

same case, justifies a. finding of negligence.

Gray v. St. Paul City R. Co., 87 Minn. 280,

91 N. W. 1106; Laiterty v. Third Ave. R. Co.,

85 App. Div. [N. Y.] 592. Where a motorman

knew that children were apt to be at a street

crossing at a certain time, but nevertheless

ran his car at high speed. this was held to

be evidence of negligence for the jury. Kube

v. St. Louis Transit Co. [Mm App.] 78 8. W.

55.

88. The question of contributory negli

gence is for the jury. McDonald v. Metropol

itan St. R. Co.. 87 N. Y. Supp. 699. Where

there was evidence showing that a car ran

through I. populous street near a. school

house, with schoolchildren on the street. at

a. rate of 25 miles an hour, a. verdict for

plaintiff was held sustained by the evidence.

lloon v. Beaver Valley Traction Co., 204 Pa.

369. Where there is no law on the subject,

whether it is negligence not to sound a

gong or a. bell at a street crossing is for

the jury. Koenlg v. Union Depot R. Co..

173 M0. 698. 73 S. W. 637. On the question

of proper lookout. it is not enough for I.

motorman to use due care after discovering

a child‘s peril. if he should have discov

ered the danger earlier by keeping a good

lookout. Carney v. Concord St. 11 [N. H.]

57 Atl. 218: Meeker v. Metropolitan St. R. Co.

[Mo.] 77 B. W. 58. \\'here a child was

caught under a car, and those in charge of

the car in trying to extricate the child, in

jured it still further. their negligence was

held to be for the jury. Carney v. Concord

St. R. [N. H.] 57 Atl. 218.

88. Zimmerman v. Denver Consol. Tram

way Co. (Colo. App.] 78 Pac. 607.
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it has been held that the company must use the best appliances in common use

and must use great care in keeping the apparatus for stopping cars in good con

dition.“ Whether or not it is negligence not to have a fender is a question for

the jury." If a child runs suddenly in front of a car with such quickness that

the moiorman cannot stop in time to avoid an accident, the company is not neg

ligcnt.”

(§ 4) B. Accidents to drivers of wagons. Collisions between car and wag

o'n. Due care.—It is well settled that the driver of a wagon, in approaching and

crossing street railway tracks, must use due care under all the circumstances of

the case." Some courts, taking into consideration the almost endless variety of

circumstances which may attend each individual case, remain satisfied with this

general statement of the rule, and discourage any attempt to have the rule stated“

with greater particularity." Others believe in stating the rule more specifically,

and it has been held that the defendant, in addition to the general rule as to due

care, is entitled to the further instruction that it is the duty of the driver to look

and listen before crossing the tracks." It has been held that the rules which

apply to crossing the tracks of steam railroads should apply to those of street

railroads, and that a driver must stop, look, and listen before crossing,“0 or must

look and listen, and under certain circumstances stop.”1 It has also been held

that the duty to look is an absolute one, and that violation of it is lack of due

care, as a matter of law.” On the other hand, it has been held in those juris

dictions which approve of the more general statement of the law that there is no

absolute duty to stop before crossing the track," and that failure to look and

listen is not lack of due care as a matter of law.“ If the driver of a wagon swears

that he looked for a car and saw none, while all the facts go to show that if he

84- Mock v. Los Angeles Traction Co., 139

Cal. 616. 73 Pac. 455.

85. Henderson v. Durham Traction Co.,

132 N. C. 779.

88. Davidson v. Metropolitan St. R. Co.,

75 App. Div. [N_ Y.] 426; Sciurba v. Metro

politan St. R. Co.. 87 App. Div. [N. Y.] 614;

Mucssman v. Metropolitan St. R. Co.. 76

App. Div. [N. Y.] 1. If a child playing in the

street runs in front of a car and is run over

before the car can be stopped. the company is

not liable. Di Prisca v. “'iimington City R.

Co. [Del.] 57 Atl. 906. “'here the complaint

alleged that the servants of the company

saw a child on the track and approaching

in time to stop the car. an instruction that

such servants were not required to stop

the car until they saw or by reasonable care

might have seen. that the child was in or

about to be placed in a position of peril. was

good law and within the issues. Meeker v.

Metropolitan St. R. Co. [Mo.] 77 S. W. 68.

An instruction that it is the duty of the

company‘s servants to take reasonable meas

ures to avoid injuries to persons on the

street is not objectionable. Child four years

old killed at a crossing. North Chicago St.

R. Co. v. Johnson. 205 Ill. 32, 68 N. E. 463.

87. Beerman v. Union R. Co.. 24 R. I. 275;

Snyder v. People's R. Co. [Del.] 53 Atl. 433;

Cox v. Wilmington City R. Co. [Del.] 63

Atl. 569; Wilman v. People's R Co. [Del.]

55 Atl. 332; Stanley v. Cedar Rapids & M. C

R. Co., 119 Iowa. 526. 93 N. W. 489.

88. Honick v. Metropolitan St. R. Co.I 66

Kan. 124, 71 Pac. 265.

89. Campbell v. St. Louis & S. R. Co.. 175

Mo. 161. 75 S. W. 86: Murray v. St. Louis

Transit Co., 176 M0. 183, 76 S. W. 611.

90. Hccbe v. New Orleans & C. Railroad.

L. & P. Co.. 110 La. 970.

91. Burns v. Metropolitan St. R. Co.,

Kan. 188. 71 Pac. 244.

92. Moser v. Union Traction Co.. 205 Pa.

481.

03. Union Traction Co. v. Vandercook

[Ind. App.] 69 N. E. 486; Frank 11. St. Louis

Transit Co., 99 Mo. App. 323. 73 S. W. 239.

04. Memphi St. R. Co. v. Riddick, 110

Tenn. 227. 76 S. W. 924; El Paso Eiec. R. Co.

v. Kendall [Tex. Civ. App.] 78 S. W. 1081.

One familiar with a locality. approaching a

crossing where his line of vision is ob

structed. is bound to look for approaching

cars. Failing to do so is negligence. Di

Prisco v. Vi'ilmington City R. Co. [Del.] 57

At]. 906. Where one, had he looked. could

have seen an approaching car notwithstand—

ing certain trees and weeds. but drove onto

a. track without looking. he was guilty of

negligence which precluded a. recovery. Fel

lenz v. St. Louis & B. R. Co. [M0, App.] 80

S. W. 49. An instruction that the jury, in

determining Whether plaintiff stopped to

look and listen, might consider all the facts

and circumstances and the testimony of oth

er witnesses chidcs the plaintiff was prop

er. Frank v. St. Louis Transit 06.. 99 Mo.

App. 323. 73 S. W. 239. In collision case. evi

dence held not to support a finding that

plaintiff was free from contributory negli

gence. because it driver had looked. he

must have seen the car coming. Montenes

v. Metropolitan St. R Co.. 77 App. Div. [N. Y.]

493. W'hether a. driver of a. coal wagon

who was killed at a crossing was guilty of

contributory negligence held. for the jury,

there being conflicting evidence as to wheth

66
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had looked he must have seen the ear, his testimony may be disregarded." On

the contrary, a failure to look will not bar recovery, where, if the driver had looked,

the danger would not have been obvious.” While failure to look, or look and

listen, will usually b'ar recovery," as a general rule where there is evidence that

the driver did look for a car, this is sufficient to take the question of his due care

to the jury, especially where there is evidence of negligence on the part of the

company, such as high speed, lack of warning, or failure to stop in time. The

mere fact of looking once for a car, however, does not by any means absolve the

driver frbm the duty of taking further precautions. If he sees a car coming

and determines to take his chances of getting across in front of it,” but mis

caieulates his distance he is held unable to recover.on
Similarly, it is lack of due

care to look for a car when the driver is some distance from the track and then

to drive upon the track without looking again.1

vl‘ he looked out for cars before attempting

to cross. Giese v. Milwaukee Elec. R. d: L.

"0.. 116 Wis. 66. 92 N. W. 356. One who

drives on a. car track with a car in full sight.

so near that it could not be stopped before

it reached him by the exercise of ordinary

care. is guilty of contributory negligence.

(Zushing v. Metropolitan St. R. Co.. 92 App.

Div. [N. Y.] 510. A traveler driving down a

3 per cent. grade approaching a street rail

way crossing saw a street car about 250 feet

of! coming at about nine miles an hour. He

drove onto the track without stopping.

Held, contributory negligence. Roenfeidt v.

St. Louis & S. R. Co. [Mo.] 79 S. W. 706.

where a boy riding on the rear end of a

wagon was injured in a. collision at a. cross

ing, and the evidence tended to show that

the car was stopped in a. very short distance.

it was held there was nothing to show neg

ligence on the part of the company. Sum

merman v. Interurban St. R. Co.. 87 N. Y.

Supp. 427.

96. Beerman v. Union R. Co.. 24 R. I. 275;

\Iontenes v. Metropolitan St. R. Co.. 77 App.

Div. [N. Y.] 493; Barrie v. St. Louis Transit

130.. 102 Mo. App.. 87. 76 S. W. 708; Petty v.

St. Louis & M. R. R. Co. [Mo.] 78 8. W.

1003; Metropolitan St. R. Co. v. Agnew, 65

Kan. 478. 70 Pac. 345. As bearing on the

question of the driver's due care. the fact

that there was a signal displayed requiring

the car to stop makes no difference. in the

nbsence of evidence that the driver saw the

signal or understood it. State v. United R.

& E. Co.. 97 Md. 73.

00. Lane v. Brooklyn Heights R. Co.. 85

\pp. Div. [N. Y.] 85; Westerman v. Metro

politan St. R. Co., 84 N. Y. Supp. 501.

97. Schmidt v. Intorurban St. R. Co.. 82

.\pp. Div. [N. Y.] 453: Beeremnn v. Union R..

Co.. 24 R. I. 275'. Snyder v. People‘s R. Co.

[Deh] 53 Atl. 433; Wiimnn v. People's R. Co.

[DeL] 55 Atl. 332; Solatinow v. Jersey City,

ll. & P. St. R. Co. [N. J. Law] 56 Atl. 235.

See Clark. St. Ry. Accidents (2d Ed.) 5 106.

Hold. that facts negatived contributory neg

ligence in an accident at a crossing. Stan

ley v. Cedar Rapids & M. C. R. Co., 119 Iowa,

526. 93 N._W. 489. Evidence. in a case where

plaintiff was attempting to drive across a

street car track and was struck, held not to

show contributory negligence as a matter of

law. San Antonio Traction Co. v. Upson. 31

Tex. Civ. App. 50. 71 S. W. 565. Whether an

electric car sounded its gong and whistle on

approaching a crossing was a q|:"'=ti0n for

Certain exceptional circumstances

the jury. Conflicting evidence. Dalton v.

N. Y.. N. H. & H. R. Co. [Mass] 68 N. E.

830. Whether failure to have a headlight

and to sound the gong as negligence. held.

questions for the Jury. under the evidence in

this case. Frank v. St. Louis Transit Co.. 99

Mo. App. 823, 73 S. W. 239.

98. Campbell y. Los Angeles Traction Co..

137 Cal. 565. 70 Pac. 624; Chicago City R.

Co. v. Sandusky. 198 111. 400. H N. E. 990;

Howard v. Indianapolis St. R. Co.. 29 Ind.

App. 514. 64 N. E. 890; Union Traction Co.

v. Vandercook [Ind. App.] 69 N. E. 486;

Stanley v. Cedar Rapids 8: M. C. R. Co..

119 Iowa. 526. 98 N. W. 489; Welty v. St.

Charles St. R. Co.. 109 Le. 733; Schafstette

v. St. Louis & M. R. R. Co.. 175 M0. 142.

74 S. W. 826; Kolb v. St. Louis Transit Co..

102 Mo. App. 143. 76 S. W. 1050; Linder v.

St. Louis Transit Co. [Mo. App.] 77 S. W.

907; Hanheide v. St. Louis Transit Co. [Mo.

App.] 78 B. W. 820: Moore v. Metropolitan

St. R. Co.. 84 App. Div. [N. Y.] 613; Carter

v. Interurban St. R. Co.. 84 N. Y. Supp. 134;

Muller v. Interurbnn St. R. Co.. 84 N. Y.

Supp. 234; Bullman v. Metropolitan St. R.

Co., 85 N. Y. Supp. 325; Binsell v. Interurbnn

St. R. Co.. 86 N. Y. Supp. 913; San Antonio

Traction Co. v. Upson. 31 Tex. Civ. App.

50. 71 S. W. 565; Richmond Traction Co. v.

Clarke [Va] 43 8. E. 618. The fact that one

attempts to cross a track in front of a car

seen to be approaching does not of itself

constitute contributory negligence. Con

flicting evidence as to distance of car. The

person injured while attempting to cross

the track testified that it was 450 feet. A

finding for injured party not disturbed.

Campbell v. Los Angeles Traction Co., 137

Cal. 565. 70 Pee. 624.

99. Cogan v. Cass Ave. & F. G. R. Co..

101 M0. App. 179. 73 S. W. 738; Ledwidge v.

St. Louis Transit Co. [Mo. App.l 73 S. W.

1008; Gettys v. St. Louis Transit Co. [Mo.

App.] 78 S. W. 82: Steinman v. Interurban

St. R. Co.. 84 N. Y. Supp. 231; Krintsman

v. lnterurban St. R. Co.. 84 N. Y. upp. 243;

Goldkranz v. Metropolitan St. R. Co.. 89 App.

Div. [N. Y.] 590; Moran v. Leslie [Ind. App.)

70 N. E. 162.

1. State v. United R. & E. Co.. 97 Md. 73;

Carvanio v. Union R. Co.. 84 N. Y. Supp.

246; Mnser v. Union Traction Co.. 205 Pa.

481. A driver of a buggy drove onto a

street car track at a point where an ap

proaching car could be seen 95 feet off.

The car was running at 7 miles per hour
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may qualify this latter rule so that the driver is allowed to go to the jury upon

the question of his lack of due care in not looking again.2 Where there is no

evidence as to whether the driver looked or not it has been held that in the absence

of evidence to the contrary due care may be presumed.‘ Certain other circum

stances may have to be considered upon the question of the driver’s due care, such

as the fact that the accident occurred in the nighttime,‘ that it occurred in the

open country where the speed of cars is greater and the conditions approach more

nearly those under which steam railroads are operated,‘ that the street° or the

view’ was obstructed, that the driver’s attention was distracted at a street cross

ing,8 or that a horse suddenly turned balky when on the track.“ The company is

not liable if the injury occurs through the mutual and concurrent negligence of

both parties.“

Driving on or near tracks—The driver of a wagon has a perfect right, not

only to drive in the street where street railway tracks are situated, but to drive

upon the tracks themselves, provided he uses due care,u and it is not lack of

and stopped just as it touched the buggy.

Held, the driver guilty of contributory neg

ligence as a matter of law. Hogan v. Win

nebago Traction Co. [Wis.] 98 N. W. 928.

An instruction that if the jury found that

the motorman could see there was danger

of a collision between a car coming from

the opposite direction and a truck on the

track in front of him, and still kept his on:

within e. few feet of the truck. he was

guilty of negligence is erroneous. Connor

v. Metropolitan St. R. Co.. 7'! App. Div.

[N. Y.] 384. The question of negligence was

held for the jury where one was run into

n ""b‘t "’i" at '\ usvlnl‘v crowded cross

ing, the our having no headlight on end

running 4 to 5 miles per hour. The injured

party did not look or listen immediately

heiure crossing. Chicago City R. Co. v.

Fennimore. 199 Ill. 1. 64 N. E. 985. A mo

torman who sees a carriage coming onto a

crossing 80 feet distant, and his car is going

at 6 to 8 miles per hour. and he does not

attempt to slacken the speed, is guilty of

negligence. Moore v. Metropolitan St. R.

Co., 84 App. Div. [N. Y.] 613. Whether a

van driver was guilty of negligence in driv

ing onto a street car track, with a car com

ing. 100 to 125 feet distant, held for the

jury. Id.

2. Thus where the driver of a. wagon saw

a. car at a standstill at a. crossing 60 or 60

feet away, his due care in not looking again

was held to be for the jury (Rosenstock v.

Metropolitan St. R. Co., 86 N. Y. Supp. 114).

and where there were double tracks and a

driver looked and saw a. car on the near

track a block away, and one on the far track

two blocks away. and drove on the tracks

without looking again for the car on the

far track which was being driven at high

speed. due care was held to be for the jury

(Chauvin v. Detroit United R. [Mich.] 97 N.

W. 160).

8. Cox v. Wilmington City R. Co. [Del.]

53 At]. 669.

4. State v. United R. & E. C0.. 97 Md. 73.

Where evidence shows a. car was heavily

loaded and coming down grade. the question

of negligence in checking and controlling

speed is for the jury. Westphal v, st"

Joseph d: B. H. St. R. Co. [Mich.] 96 N. W.

19. Question as to whether one who at

tempted to cross a. car track in a cloud of

smoke from a passing engine was guilty of

negligence, held for the jury. Dalton v. N.

Y.. N. H. & H. R. Co. [Mass] 68 N. E. 830.

Question of negligence held for the jury

where a. carriage was hit at a. country cross

ing. where the gravel was loose and the

wheels of the carriage made a grinding

noise. which might have prevented hearing

approach of the car which was running 18

to 20 miles per hour. Howard v. Indianapolis

St. R. Co., 29 Ind. App. 614. 64 N. E. 890.

Where a motorman was injured in a col

lision of cars of different companies, an in

struction that it was the defendant's duty to

use ordinary care to prevent collision and

observe the ordinance which gave plaintiff’s

cars the right of way, held, not erroneous.

McLain v. St. Louis & S. R. Co., 100 Mo. App.

374. 73 S. W. 909. Question of negligence

where cars of different companies collided at

an intersection. and the motormnn of one

was injured. held for the jury. Id. Wheth

er car was moving at a. dangerous and exces

sive rate of speed at a crossing, held for the

jury. No ordinance governing speed. Chi

cago City R. Co. v. Bandusky, 198 Ill. 400,

64 N. E. 990.

6. State v. United R. 8: E. Co., 97 Md. 73.

6. Blum v. Metropolitan St. R. Co., 79 App.

Div. [N. Y.] 611.

1. Dalton v. N. Y.. N. H. d: H. R. Co., 184

Mass. 344. 68 N. E. 830.

28%. Plant v. Heraty, 181 Mich. 619, 92 N. W.

0. Meyers v. St. Louis Transit Co., 99 Mo.

App. 863, 73 S. W. 379.

10. Company was entitled to an instruc

tion to this effect. McLeland v. St. Louis

Transit Co. [Mo. App.] 80 S. W. 30; Di Frisco

v. Wilmington City R. Co. [Del.] 67 Atl. 906.

Failure of a street car company to provide

a conductor for a. car is not negligence, un

less such failure prevented a motorman from

doing his duty at the time a child was run

over. Id.

11. Southern Elec. R. Co. v. Hngeman [C.

C. A.] 121 Fed. 262; Indianapolis St. R. Co. v.

Darnell [Ind. App.] 68 N. E. 600; Degel v.

St. Louis Transit Co.. 101 Mo. App. 56, 74 S.

W. 166; Toledo. F. & N. R. Co. v. Gilbert. 24

Ohio Circ. R. 181. The driver of a vehicle,

who in order to pass a wagon in front of

him, turns. without looking. onto a street

car track in front of a car approaching from
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due care to drive upon the tracks at night." It is well settled that the driver is

under no absolute duty to look and listen," or to look constantly behind him,“

or even to look behind him at all,“ but it is equally well settled that he must

be on the alert in some manner, and in many cases his lack of due care has been

held to be so evident as to bar recovery." On the other hand various other cir

cumstances have been held suilieient to take the question of due care to the

jury, such as the fact that the street was very narrow," that it was obstructed,"

or that the driver followed the rule of the road in turning from one track onto

another." A mistake of judgment in driving off a street car track in the wrong

direction in an eil'ort to avoid a collision will not necessarily preclude recovery.20

The fact that an act is illegal will not of itself bar recovery unless it appears that

such act is a proximate cause contributing to the injury.21

the rear in plain view. is guilty of contribu

tory negligence. Indianapolis St. R. Co. v.

Marsehke [Ind. App.] 70 N. E. 494. It is er

ror to charge that the wagon has no right

to be on the tracks when the car comes up

and has no right to make the car slow up.

Venuta v. N. Y.. W. & C. Traction Co., 87

App. Div. [N. Y.] 561. See Clark. St. Ry. Ac

cidents (2d Ed.) § 107. The company has no

right to operate its cars on the assumption

that the track will be clear. House v. De

troit Elec. R. [Mich.] 98 N. \V. 258.

12. Klockenbrink v. St. Louis & M. R. R.

Co., 172 M0. 678. 72 8. W. 900; Twelkemeyer

v. St. Louis 'l‘ransit Co.. 102 Mo. App. 190. 76

S. \V. 682; Burcn v. St. Louis Transit Co. [Mo.

App.] 78 S. W. 680.

13. House v. Detroit Elec. R. [Mich.] 98

N. \V. 258.

1-4. lndianapolis St. R. Co. v. Darnell [Ind.

App.] 68 N. 16. 609.

15. Noll v. St. Louis Transit Co.. 100 Mo.

App. 867. 73 S. W. 907.

16. See Clark. St. Ry. Accidents (2d Ed.)

§ 107. “‘here a driver drove on the track at

night for 850 feet. without making any at

tempt to discover a car, he was held not to

be in the exercise of due care. Belford v.

Bronklyn Heights It. Co.. 86 App. Div. [N.

Y.] 386. “'hether a motorman was negligent

in colliding with a truck which was leaving

the track just in front of him. and which was

forced back onto the track by a car coming

from the opposite direction, held for the

jury. Connor v. Metropolitan St. R. Co., 7?

App. Div. [N. Y.] 384. Where the driver of

a covered wagon drove on the tracks on a

dark. foggy morning for over half a mile

without looking back but once. he was held

to be guilty of lack of due care. U. 1’. Steam

Tlakine; Co. v. Omaha St. R. Co. [Neb.] 94 N.

\V. 533. “'here a driver drove on the track

without looking back. having a clear view

for 220 yards. and there was nothim: to show

that he listened and nothing to show that

he could not have driven outside of the track

instead. he was held not to be in the exer

cise of due care. Reynolds v. Larchmont

Horse R. Co.. 83 App. Div. [N. Y.] 189.

\\'here a driver drove on the track in the

dark without looking back for from three

blocks to 440 yards. until a car was within a

quarter of a block, and it appeared that he

could have driven outside the tracks, he was

held unable to recover. McGauley v. St.

Louis Transit C0. [Mo.] 79 S. \V. 461. “’here

a driver drove on the track in the dark with

no light on his wagon. although there was

room in the road. and although there was a

The standard of care

clear view. did not look back or take any

precautions. and was struck by a lighted car.

he was held guilty of lack of due care. Gel

eta v. Buffalo & N. F. Elec. R, 88 App. Div.

IN. Y.] 372. “here the driver of an un

lighted covered wagon stopped on a street

car track when it was nearly dark, and re

mained there two or three minutes without

looking, he was held not to be in the exer

cise of due care. W'atson v. Interurban St.

R. Co.. 84 N. Y. Supp. 556.

17. Benjamin v. Metropolitan St. R. Co.

85 N. Y. Supp. 1052. Negligence of the opera

tives of a car in attempting to crass a rail

road track before an approaching train, held

'0. question for the jury (Roadmaster on the

train killed). Philip v, Heraty [Mich.] 97 N.

'W. 963. It was a question for the jury

whether failure to stop a car in time to

avoid injury was due to the operation of the

car at a reckless rate of speed. Moore v.

St. Louis Transit C0., 95 Mo. App. 728. 75

S. W. 699. \thre one who had been driving

on a car track for a block and a half Was

struck by the "Owl" car, which was going at

a high rate of speed. a recovery was not dis

turbed. Nagel v. St. Louis Transit Co. IMo.

App.] 79 S. W. 602. Vthrc a wagon. horse.

and driver were injured by being hit in the

rear by a street car. evidence held insuiii

cient to support a verdict for the injured

party. Spiro v. St. Louis Transit Co.. 102

Mo. App. 250, 76 S. W. 684. Whether one rid

ing on a wagon being driven along a street

car track. and in attempting to leave the

track was struck by a car coming from the

opposite direction and forced back where

it collided with the car, was guilty of con

tributory negligence. held for the jury.

Connor v. Metropolitan St. R. Co.. 7? App.

Div. [N. Y.] 364. Traveler. driving behind

a covered van at a street intersection pulled

out and drove upon the car track and was

struck by a car coming from opposite direc

tion. At the time he drove on the track the

car was 100 to 200 feet distant; there was

no evidence that any warning was given.

question of his contributory negligence held

for the jury. Chicago City R. Co. v. O'Don

nell. 208 Ill. 267. 70 N. E. 294.

18. Pritchard v. Brooklyn Heights R. Co..

89 App. Div. [N. Y.] 269.

19. Adams v. Camden & B. R. Co. [N. J.

Err. & App.] 55 Atl. 264.

20. Kano v. \Vorcester Consol. 8t. R. 182

Mass. 201. 65 N. E. 54.

21. Thus where the driver of a milk wag

on ieft his horse on a street railway track in

violation of a city ordinance, it was held
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for a boy is that degree of care which may reasonably be expected from boys of.‘

that age.“ In collisions between street cars and fire wagons, the fact that the'

latter are given the right of way either by statute" or by uniform custom“ is a
most important consideration. It is a fireman’s duty to answer the call promptly," I

and there is a necessity for great speed," so that the driver of a fire wagon has

a right to assume that the motorman will give him the right of way." Whether a

fireman, placed in a position of sudden peril, was negligent in not jumping, has been

held to be a question for the jury."

Impaled negligenco.—The question as to whether a driver’s lack of due care

can be imputed to a person driving with him has arisen a number of times. The

general rule appears to be that where the passenger has no opportunity for direc

tion or control, the driver’s lack of due care cannot be imputed to him,” and in

another case, it has been held that the negligence of the driver may be imputed

to a fellow-servant riding on the wagon with hlill.“ It was held that the ques

tion of imputing the negligence of the driver of an ice wagon to his helper, once

passed upon by the jury, was not open to review," but in the great majority of

cases, as stated above, the courts have decided squarely against the doctrine of

imputed negligence.

Negligence of company.—It is well settled that between street crossings the

cars of a street railway company have a superior, although not an exclusive, right

of way,” since the cars cannot leave their tracks, and because they are being run

primarily for the convenience of the public.“

that this would not necessarily bar recovery.

Munroe v. Hartford St. R. Co. [Conn.] 56

Atl. 498.

22. Boy of 15. Campbell v. St. Louis &

S. R. Co.. 175 M0. 161. 75 S. W. 86; Duhiver

v. City & S. R. Co. [0r.] 74 Pac. 915. Boy of

8. Di Prisco v. Wilmington City R. Co.

[Del.] 57 Atl. 906. See Clark. St. Ry. Ac

cidents (2d Ed.) § 109.

28. Geary v. Metropolitan St. R. Co.,

App. Div. [N. Y.] 514.

24. Hanion v. Milwaukee Eloc. R. & L.

(30., 118 Wis. 210. 95 N. W. 100.

5. City of New York v. Metropolitan St.

R. Co.. 90 App. Div. [N. Y.] 66.

,0. Hanlon v. Milwaukee Elec. R. & L.

Co., 118 Wis. 210, 95 N. W. 100.

27. City of New York V. Metropolitan St.

R. Co., 90 App. Div. [N. Y.] 66; Hanlon v.

Milwaukee Elec. R. & L 00., 118 Wis. 210,

U5 N. W. 100.

Fire apparatus going to flres may by

virtue of legislative enactment or local

custom be granted the right of way at

street crossings. Knox v. North Jersey St.

R. Co. [N. J. Law) 57 Atl. 423. Where a

street car collided with s. fire apparatus at

a. crossing. an instruction that all that was

required of the motorman at the time he

apprehended danger was the use of ordinary

care to bring his car to a stop was properly

refused as misleading. City of New York v.

Metropolitan St. R. Co.. to App. Div. [N.

Y.] 660. An instruction that ordinances reg

ulating speed did not apply to fire apparatus

going to fires but did apply to street cars,

modified by a request to charge that negli

gence could not be predicated on the mere

fact that the car was running at a high rate

84

2 Curr Law—1 11.

This superior right of way does not

of speed, since there were no statutes, was

proper. Id. In an action for injuries caused

hy collision with a hose cart, evidence of a

witness sitting on the sidewalk that he had

often heard the gong of the fire patrol.

similar to the gong on the cart. at a. distance

of two blocks. was correctly admitted. Han

lon v. Milwaukee Elec. R. & L. Co., 118 Wis.

210, 95 N. W. 100.

2!). Quinn v. Dubuque St. R. Co. [Iowa] 94

N. W. 476.

80. Frank Bird Transfer 00. v. Krug, 30

ind. App. 602, 65 N. E. 309; Louisville R. Co.

v. Anderson, 25 Ky. L. R. 666, 76 S. W. 153;

United R. Q E. Co. v. Biedler [Md.] 56 At].

813; Baxter v. St. Louis Transit Co. [Mo.

App.] 78 S. W. 70; Westerman v. Metropoli

tan St. R. Co., 84 N. Y. Supp. 501; Ciufli v.

Metropolitan St. R. Co., 84 N. Y. Supp. 918;

Geary v. Metropolitan St. R. Co., 84 App. Div.

[N. Y.] 514; Waters v. Metropolitan St. R.

Co.. 85 N. Y. Supp. 1120; Robinson v. Metro

politan St. R. Co., 91 App. Div. [N. Y.] 158.

81. Krintzman v. Interurban St. R. Co.,

84 N. Y. Supp. 243.

32. Murray v. Metropolitan St. R. Co., 84

N. Y. Supp. 876.

33. Snyder V. People's R. Co. [Del.] 53

At]. 433; Cox 7. Wilmington City R. 00.

[Del.] 53 At]. 569; Wilman v. People's R.

Co. [Del.] 55 Atl. 332; Chicago City R. Co. v:

Manger, 105 Ill. App. 579; Metropolitan St.

R. Co. v. Rouch. 66 Kan. 195, 71 Pac. 257;

Klockenbrink v. St. Louis & M. R. R. Co.,

172 M0. 678. 72 S. W. 900; McFarland v.

Consol. Traction Co., 204 Pa. 423.

34. Cox v. Wilmington City R. Co. [Del.]

53 Atl. 569; Chicago City R. Co. v. Manger,

105 Ill. App. 579.
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exist at street crossings, where the rights of the car and the wagon are held to

be equal." Nor does the fact that the car has a superior right of way give those

in charge of it the right to operate it without due regard for the rights of travelers

in teams. Both must use due care to avoid accidents, and since drivers of teams,

in the exercise of due care, have a perfect right to drive across and upon the tracks

of the street railway company, the rule is generally stated to be that the duty to

use due care is a reciprocal one.“ Perhaps no rule of law is more often invoked

in cases of collisions 'between wagons and street cars than that known as the “last

clear chance” rule. This rule embodies the principle that notwithstanding the

plaintiff’s lack of due care, if the company in the exercise of ordinary care could

nevertheless have avoided the accident, it may still be held liable.“ It should

be noted, however, that while the rule is universally accepted as correct, it is not

always applicable to the state of facts presented in each individual case." At

street crossings, the company must use greater care than when running between

intersections,“ and the jury may properly find negligence when there is evidence

at crossings of high speed, lack of warning, insuflicient lookout and failure to have

the car under control.“ These various acts and omissions may constitute negli

88. Snyder v. People's R. Co. [Del.] 59

Atl. 433; Hanheide v. St. Louis Transit Co.

lMo. App.] 78 S. W. 820; Sophian v. Metro

politan St. R. Co.. 38 Misc. [N. Y.] 787:

Colo v. Cent. R. Co.. 103 Ill. App. 160; Burns

v. Metropolitan St. R. Co.. 66 Kan. 188, 71

Pac. 244. At street intersections. neither

vehicle nor street car has absolute right of

way to the exclusion of the other. Collision

betWeen car and wagon at a crossing. Cole

v. Cent. R. Co., 103 Ill. App. 160. So it is a

question for the Jury whether the driver of

the vehicle and the motorman of the car

were negligent. where each saw the other

approaching. Id. If a street car, proceed

ing at reasonable speed. will reach a crossing

first. it has the right of way. Knickerbocker

Ice Co. v. Benedix. 206 111. 862. 69 N. E. 50.

The rule as to equal rights at street cross

ings does not apply where a wagon and a.

car are coming along the same street. and

the attempt to cross simply happens to be

made at a street crossing. Schmeilding v.

N. Y. & Q. C. R. Co.. 85 App. Div. [N. Y.] 24.

The ends of an intersecting street need not

be exactly opposite to form a street crossing,

where the rights of teams and cars are

equal. Freeman v. Brooklyn Heights R. Co..

87 App. Div. [N. Y.] 127. An instruction that

it is the duty of drivers of vehicles to use

care not to obstruct street cars was improp

erly refused in an action to recover dam

ages to a wagon hit by a passing car. Chi

cago City R. Co. v. Manger, 105 Ill. App.

579.

30. Southern Elcc. R. Co. v. Hageman

[C. C. A.] 121 Fed. 262; Cox v. Wilmington

City R. Co. [Del.] 53 All. 569: “'ilman v.

People's R. Co. [Del.] 55 Atl. 332: Kennedy

v. L. L. 8: H. St. R. Co.. 184 Mass. 31. 67 N.

E. 875: Schafstette v. St. Louis & M. R. R.

Co.. 176 Mo. 142. 74 S. \V. 826: Mathiescn v.

Omaha St. R. Co. [Neb.] 97 N. XV. 243; Prince

v. Third Ave. R. Co., 84 N. Y. Supp. 542:

McFarland v. Consol. Traction Co.. 204 Pa.

423. The company is only bound to the use

of ordinary care. To require it to use such

care that the “safety of other travelers shall

be protected" is error. Perras v. United

Traction Co.. 88 App. Div. [N. Y.] 260. See

Clark. St. Ry. Accide- 's (211 Ed.) | 111.

87. See Clark, St. Ry. Accidents (2d Ed.)

i 111. Cox v. Wilmington City R. Co. [Del.]

53 Atl. 569: Klockenbrink v. St. Louis &

M. R. R. Co.. 172 Mo. 678. 72 S. 1". 900;

Meyers v. St. Louis Transit Co.. 99 110. App.

363, 73 S. W. 379; Degel v. St. Louis Transit

Co.. 101 Mo. App. 66. 74 S. W. 156; Barrie

v. St. Louis Transit Co., 102 Mo. App. 87, 78

S. W. 706; Holden v. Mo. R. Co., 177 Mo. 456.

76 S. W. 973; Kolb v. St. Louis Transit Co..

102 Mo. App. 143, 76 S. W. 1050; Linder v.

St. Louis Transit Co. [Mo. App.] 77 S. W.

997; Baxter v. St. Louis Transit Co. [Mo.

App.] 78 S. W. 70; IIanhelde v. St. Louis

Transit Co. [Mo. App.] 78 S. W. 820; Omaha

St. R. Co. v. Larson [Neb.] 97 N. W. 8241

Wagner v. Metropolitan St. R. Co.. 79 App.

Div. [N. Y.] 591; Little v. Boston & M. R. R.

[N. H.] 55 Atl. 190. ‘

38. Cogan v. Cass Ave. & F. G. R. Co.. 101

Mo. App. 179. 73 S. W. 738; Ledwidge v. St.

Louis Transit Co. [Mo. App.] 73 S. W. 1008.

Where a motorman running at a high rate

of speed saw a vehicle go onto a. crossing

76 feet ahead. but could not stop the car

before striking the wagon, a recovery could

not he had under the "last chance" doctrine.

Fellenz V. St. Louis & S. R. Co. [M0. App.]

80 S. W. 49. Where the right to recover is

based on the “last chance" rule. an instruc

tion that if both parties were negligent it

would bar a recovery was properly refused.

Motorman could have seen one attempting to

cross the track, 70 feet distant. Sepetowski

v. St. Louis Transit Co., 102 Mo. App. 110.

76 S. W. 693. The evidence as to the dis

tance the car was from the traveler when he

drove on the track being conflicting. rang

ing from 50 to 108 feet, the company could

not be held liable under the doctrine of dis

covered risk. Rocnfeldt v. St. Louis & S. R

Co. [Mo.] 79 S. W. 706.

39. Snyder v. People's R. Co. [Del.] 58

Atl. 433.

40. Howard v. Indianapolis St. R. Co..

29 Ind. App. 514, 64 N. E. 890; Union Traction

Co. v. Vandercook [Ind. App.] 09 N. E. 488;

Stanley v. Cedar Rapids & M. C. R. Co.. 119

Iowa. 626. 93 N. W. 489; Quinn v. Duhuque

St. R. Co. [Iowa] 94 N. \V. 476; \Veli_v v.

St. Charles St. R. Co.. 109 La. 733: Searies v.
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gence as well when they take place between crossings.“

as a matter of law that the company is

In many cases it is ruled

not guilty of negligence, on the ground

that the driver or motorman did all in his power to avoid an accident and could

not he held liable for not guarding against a danger which could not reasonably

be foreseen." Where a man'while driving was kicked by one of the company’s

horses, it was held that in the absence of lmowledge of vicious propensity or of

Elizabeth. P. & C. J. R. Co. [N. J. Law] 57

AtL 134; Andres v. Brooklyn Heights R. Co..

84 App. Div. [N. Y.] 596; Strauss v. Brooklyn

Heights R. Co., 85 App. Div. [N. Y.] 613;

Freeman v. Brooklyn Heights R. Co.. 87 App.

Div. [N. Y.] 127; Bullman v. Metropolitan

St. R. Co.. 85 N. Y. Supp. 825: Binsell v. In

terurban St. R. Co.. 86 N. Y. Supp. 918; Dallas

Consol. Elec. St. R. Co. v. lilo [Tex. Civ.

App.] 78 S. W. 1076; Hanlon v. Milwaukee

Elec. R. & L Co.I 118 Wis. 210, 95 N. W. 100.

A speed of from 12 to 20 miles an hour after

dark at a crossing in a narrow city street

and a failure to give warning present evi

dence of gross negligence. Louisville R. Co.

v. Teekin [Ky.) 78 S. W. 470. Where a car

coming at high speed without warning.

struck a lighted wagon at about daylight at

a street crossing, this was held to show a

prima tacic case of negligence. Sophian v.

Metropolitan St. R. Co.. 88 Misc. [N. Y.] 787.

An ordinance cannot be construed as author

izing the operation of cars at any particular

rate of speed at a public crossing. Instruc

tion precluding recovery unless a car which

ran into a vehicle at a crossing was going

at a speed exceeding 10 miles per hour.

Holden v. Mo. R. Co.. 177 M0. 456. 76 S. W.

973. An ordinance regulating speed at cross

ings does not permit a car to proceed at a

speed within the limit regardless of circum

stances. Id. If a pedestrian sees a car

coming it is not negligence not to give

warning. Murray v. St. Louis Transit Co..

176 M0. 183. 75 S. W. 611. It is no part of

the duty of a conductor to keep a vigilant

watch at crossings to avoid accidents. Geh

hardt v. St. Louis Transit Co.. 97 Mo. App.

373, 71 S. W. 448. Violation of an ordinance

requiring a car to come to a full stop at a

grade crossing is not negligence per se.

Philip v. Heraty [Mich.] 97 N. W. 963.

41. Southern Elec. R. Co. v. Hageman [C.

C. A.] 121 Fed. 262; Chicago City R. Co. v.

Sandusky, 198 Ill. 400. 64 N. E. 990; Indian

apolis St. R. Co. v. Darnell [Ind. App.] 68 N.

E. 609; North Chicago St. R. Co. v. Rodert,

203 Ill. 413. 67 N. E. 812; South Covington &

C. St. R. Co. v. McHugh. 25 Ky. L. R. 1112.

77 S. W. 202; Westphal v. St. Joseph & B. H.

St. R. Co. [Mich.] 96 N. W. 19; Noll v. St.

Louis Transit Co.. 100 Mo. App. 367. 73 S.

W. 907; Jersey Farm Dairy Co. v. St. Louis

Transit Co. [Mo. App.] 77 S. W. 346; Moritz

v. St. Louis Transit Co.. 102 Mo. App. 657.

77 S. W. 477; Baxter v. St. Louis Transit Co.

[Mo. App.] 78 S. W. 70; Adams v. Camden &

S. R. Co. [N. J. Err. 8: App.] 55 Atl. 254;

Blum v. Metropolitan St. R. Co.. 79 App.

Div. [N. Y.] 611; Muller v. Interurban St. R.

Co.. 84 N. Y. Supp. 234; Pritchard v. Brooklyn

Heights R. Co.. 89 App. Div. [N. Y.] 269-,

Toledo. F. 8: N. R. Co. v. Gilbert, 24 Ohio

Circ. R. 181. See Clark. St. Ry. Accidents

(2d Ed.) ! 112. Thus, where the driver of

a wagon crossed from one track to another

on the signal of a car approaching from

behind and was struck by a car from 250

to 275 feet away coming in the opposite

direction on the second track. and there was

evidence that the car was run at hlgh speed

and that the motorman was looking side

ways. this presents evidence of negligence

for the jury. Boyles v. Monongahela St. R.

Co.. 20 Pa Super. Ct. 443. A driver while

unloading a piano was obliged to let his

horse stand on the track and sent a man

up the track to signal approaching cars.

There was evidence that a car came at un

usual speed without warning and that the

motorman had a clear view for 3 or 4

squares and was signalled to stop. A ver

dict for the plaintiff was sustained. Mc

Farland v. Consol. Traction Co.. 204 Pa. 423.

“'here a team was unloading near a track.

it was held that it was not enough for the

front end of the car to get by the team

in safety, but that the conductor must keep

a lookout as well as the motorman. Martin

v. Interurban St. R. Co.. 84 N. Y. Supp. 921.

It has been held that running a. car at a

speed prohibited by a city ordinance is neg

ligence per se (Kolb v. St. Louis Transit

Co.. 102 Mo. App. 143, 76 S. W. 1050; Meyers

v. St. Louis Transit Co., 99 Mo. App. 863. 73

S. W. 879), but it also held that this is

merely evidence of negligence (San Antonio

Traction Co. v. Upson. 31 Tex. Civ. App. 50.

71 S. W. 565). Running a car within the

limit prescribed by ordinance does not neces

sarily show freedom from negligence. Ath

erton v. Tacoma R. & P. Co., 30 Wash. 395.

71 Pac. 99. Not to have a headlight is not

negligence as a matter of law. Frank v. St.

Louis Transit Co.. 99 Mo. App. 323, 73 S. W.

239. Where the accident occurred at night.

it was held that warning should have been

given or else the car should have been light

ed so that it could be seen for a safe dis

tance. Buren v. St. Louis Transit Co. [160.

App.] 78 S. W. 680. Where a university al

lowed a street railway company to lay its

tracks within the campus, the company

agreeing to keep them in order. it was held

liable for an injury to a professor's servant

from a defect in the tracks. Bolster v.

lthaca St. R. Co., 79 App. Div. [N. Y.] 239.

42. Where a wagon wheel caught in the

track. Ellerman v. St. Louis Transit Co.,

102 Mo. App. 295. 76 S. W. 661. Where a

man lying on the tracks was run over at

night. Warner v. St. Louis 8; M. R. R. Co.

[Mo.] 77 S. W. 67. Where a wagon turned

suddenly in front of a car. Chicago Union

Traction Co. v. Browdy. 206 Ill. 615. 69 N. E.

570; Solatinow v. Jersey City. H. & P. St. R

Co. [N. J. Law] 56 Atl. 236; Reichenberg v.

lnterurban St. R. Co.. 84 N. Y. Supp. 523.

A boy riding on the side steps of a freight

car was struck by an electric car coming in

the opposite direction. It was held that the

motorman, who motioned to the boy to look

out. was confronted by a sudden danger,

and could not be held guilty of negligence.

Ackerman v. L'nion Traction Co., 205 Pa.

477.



1764 STREET RAILWAYS § 4B. 2 Car. Law.

previous kicking, the company was not liable.“ A “vigilant watc ” ordinance

need not be accepted by a company before its provisions are binding upon it,“ and

need not be specially pleaded."

Plcading.--A general allegation of negligence, in the absence of a motion to

make more specific,“ or allegations that specific acts were negligently performed,

is suilicient;“ but an allegation that the operatives failed to keep a proper look

out was held not to be.“ That the evidence substantially proves the allegations

is sufficient.“ Common law and statutory negligence may be joined in the same

count ;"’° but an action for personal injuries and an action for libel cannot be join

ed.“

Evidence.—That the operatives of a car were in the habit of running it at

an excessive rate of speed is not admissible to establish negligence on a particular

occasion.“2 Evidence of a city ordinance regulating speed rate is admissible

under a general avernient of negligence,“3 if the speed of the car is in issue,“ as

are also ordinances establishing rules of the road." A witness who sees a. moving

car and possesses a knowledge of time

opinion as to the rate of speed at which

43.

671.

44. Being a police regulation which the

city has power to enact. Nagel v. St. Louis

Transit Co. [Mo. App.] 79 S. W. 502.

45. Sepetowski v. St. Louis Transit Co.,

102 Mo. App. 110. 76 S. W. 693.

46. That a. motorman negligently run the

car up to and against a. surrey in which

plaintiff was riding. Southern Elec. R. Co.

v. Hageman [C. C. A.] 121 Fed. 262.

47. Sets forth that the defendant com

pany negligently ran its car into the plain

tiff's wagon. Donohoe v. Wilmington City

R. Co. [Del.] 55 Atl. 1011. That a horse be

came frightened at an approaching car and

while unmanageable ran onto the track and

was there run into by the car. Hammond,

W. & E. C. Elec. 8t. R. Co. v. Eads [Ind.

App.] 69 N. E. 555. That defendant negli

gently replaced a broken rail so as to

leave the street in a dangerous condi

tion, whereby plaintiff was injured while

driving. etc. Citizens‘ St. R. Co. v. Marvii.

161 Ind. 506. 67 N. E. 921. Allegation

that the company carried on the front

of its car a banner calculated to frighten

horses, and that it did frighten plaintiff‘s

horse. Indianapolis & G. R. T. Co. v. Haines

[Ind. App.] 69 N. E. 187. An allegation, in

a special plea in an action for injury caused

by a collision. that the motorman used all

the appliances at hand to stop the car but

could not do so, sets up matter provable un

der the general issue. Montgomery St. R.

v. Hastings [Ala] 35 So. 412.

48. Failed to keep a proper lookout for

persons crossing the track. Koenig v. Union

Depot R. Co., 173 M0. 698. 73 S. W. 637.

40. An allegation that a car collided with

the hind end of a. wagon is supported by

evidence that it collided with the hind wheel

of the wagon. Schafstette v. St. Louis & M.

R. R. Co., 176 M0. 142, 74 S. W. 826. Declara

tion in one count alleged that one injured by

being struck by a car was on the east track,

and in another count alleged he was on the

west track. The proof showed he was be

tween the two. Held no variance to prevent

a recovery. Potter v. chlton, 199 Ill. 93,

64 N. E. 1029. The issue of contributory

negligence in not driving a hack clear over

Eddy v. Union R. Co. [R. 1.] 56 Atl.

and distance is competent to express an

a car was moving."

the track or far enough beyond for the

car to clear it, being pleaded. cannot go to

the jury where evidence showed that the

hack was driven clear over and as the car

was about to pass, backed onto the track.

El Paso Elec. St. R. Co. v. Ballinger [Tex.

Civ. App.] 72 S. W. 612.

50. Gebhardt v. St. Louis Transit Co., 97

Mo. ADD. 373. 71 S. W. 448. In an action for

injuries caused by collision of street car

with vehicle. Meyers v. St. Louis Transit

Co., 99 Mo. App. 863, 73 S. W. 379.

51. Injury on account of negligence of the

company and libel uttered by the president

of the company in regard to the claim.

Brooks v. Galveston City R. Co. [Tex. Civ.

App.] 74 S. W. 330.

52. Evidence that the customary rate of

speed of a. car at a certain place was higher

than that allowed by ordinance, and a high

and dangerous rate. Atherton v. Tacoma R.

8:. P, Co., 30 Wash, 395, 71 Pac. 39. In an

action for damages sustained in collision

caused by ear Jumping the track. owing. as

alleged. to excessive speed and mismanage

ment and uneven rails. evidence that cars

had there jumped the track at other times.

without a. showing that circumstances were

similar to those at time of accident, was

inadmissible. Perras v. United Traction Co.,

88 App. Div. [N. Y.] 260.

53. Omaha. St. R. Co. v. Larson [Neb.] 97

N. W. 824.

M. An ordinance regulating speed is im

material ns evidence where there is no evi

dence as to the actual speed of the car at the

time of the accident. Mathieson v. Omaha

St. R. Co. [Neb.] 92 N. W. 639. But if there

is evidence from which the jury might cal

culnie the speed of the car. such an ordi

nance is admissible. Mathiosen v. Omaha Bt.

R. Co. [Neb.] 97 N. W. 243.

55. In an action to recover damages sus

tained in a collision, a municipal ordinance

on rules of the road providing that all ve

hicles going in a northerly or southerly

direction should have the right of way over

any vehicle going in an easterly or westerly

direction, was admissible and it was error

to exclude it. H. E. Taylor & Co. v. Metro

politan St. R. Co., 84 N. Y. Supp. 2R2.

56. Omaha St. R. Co. v. Larson [Neb.]
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Instnwtions.—Instructions must be restricted to the issues made by the

pleadings." Where the allegations of the complaint do not authorize recovery on

the ground of discovered peril, it is error to charge the jury in regard to liability

on such ground.”

is not error."

An instruction that the proof must conform to the allegations

The court should instruct specifically and not in general terms,“

but an instruction in general terms is not reversible error," unless it misstates the

law and lays too great a burden on the company." It is error to embody an

ambiguous ordinance in an instruction.“ An instruction should not assume neg

ligence.“

Frightening horses—Considering the widely diiIerent states of fact attending

cases of this description, it is (iiilicult to lay down any more specific rule than that

97 N. W. 824. Though a witness need not

be an expert to be permitted to give his

opinion as to the speed of a car, he must

be shown to have had. and to have availed

himself of, an opportunity for observation in

the case at hand. Mathieson v. Omaha St.

R. Co. [Neb.] 92 N. W. 639. Civil engineer

of 11 years' experience. former railroad man

and accustomed to time speed of cars with

watch, is competent to testify as to speed

of car on which he was a passenger. Fisher

v. Union R. Co., 86 App. Div. [N. Y.] 365.

Question whether the conductor could have

stopped the car had he been on the rear

platform or on trailer properly excluded as

calling for an opinion. Von Diest v. Ban An

tonio Traction Co. [Tex. Civ. App.] 77 S. W.

632.

I97. Negligence assigned was starting a

motionless car without signal and no aver

ment that the casualty resulted from failure

to stop the car. A qualification to an in

struction “If the motorman could not have

stopped the car after he saw her," etc., was

error. McLeland v. St. Louis Transit Co.

[Mo. App.] 80 S. W. 80.

58. Denison & S. R. Co. v. Carter [Tex.

Civ. App] 70 S. W. 322. 71 S. W. 292. An

instruction truly setting forth the doctrine

of discovered peril is erroneous where there

was evidence that one who was contribu

torily negligent in going onto a. track paid

no further attention to an approaching car.

Richmond Pass. & Power Co. v. Steger [Va]

43 S. E. 612.

59. When injuries were caused by a horse

becoming frightened at a banner carried in

front of a. car, an instruction that it must

be proved that the horse was frightened

from no other cause, and that the banner

was unnecessary, is not erroneous (Indian

apolis & G. R. T. Co. v. Haines [Ind. App]

69 N. E. 187), nor is an instruction which

charges that no recovery can he bad if the

horse was frightened at the car aside from

the banner (Id.).

60. In a collision case; as to care required

of the driver. Sanitary Dairy Co. v. St.

Louis Transit Co., 98 Mo. App. 20, 71 S. W.

726. An instruction setting forth that it was

the duty of one approaching the crossing to

anticipate that cars were liable to pass.

that he must make vigilant use of his senses

and look in both directions. and in failing

to do so was guilty of negligence barring a

recovery, unless motorman saw him ap

proaching in time to slacken the speed of

his car so as to prevent a. collision, held not

erroneous. Honick v. Metropolitan St. R.

Co.. 66 Kan. 124. 71 Pac. 265.

01. An instruction that if the car opera

tives negligently ran the car onto a team and

by ordinary care could have avoided doing

so. the company is liable is not reversible

error as too general. Twelkemeyer v. St.

Lozuis Transit Co., 102 M0. App. 190, 76 S. W.

68 .

82. A charge imposing on a street rail

way company the duty of using all the care

that the motorrnan could use at the time

imposed upon it too great a responsibility

(Klimpi v. Metropolitan St. R. Co.. 92 App.

Div. [N. Y.] 291), and was not cured by a.

subsequent charge exonerating the company

if the motorman “while operating his car

with ordinary care." etc., which was qualified

by giving it "in connection with the charge

already made" (Id.).

88. It is error to embody an ordinance

requiring a motorrnan “to stop the car in

the shortest space and time possible" to avoid

a collision. The court should explain the

degree of care required by the ordinance.

since the words quoted are misleading. Geb

hardt v. St. Louis Transit Co., 97 Mo. App.

373, 71 S. W. 448.

84. From the fact of a collision.

a question for the Jury. Atherton v. Taco

ma R. & P. Co.. 30 Wash. 395, 71 Pac. 39.

Where one was injured in a collision, an in

struction that even it the brake was not

working properly, if the plaintiff crossed the

track when the car was so near that though

it was in good condition the car could not

have been stopped, he should not recover,

was properly refused as being insufficient

and incorrect. Silva v. Boston El. R. Co., 183

Mass. 249. 66 N. E. 808. It was proper to

refuse an instruction that deceased had no

right to obstruct or interfere with the pas

sage ot cars, there being no evidence that

he sought to obstruct the track. Chicago

City R. Co. v. O’Donnell. 208 Ill. 267, 70 N. E.

294. Where evidence was conflicting and

the jury might have found that neither

the company nor a driver approaching a

crossing was negligent, it was error not to

charge that the company could relieve itselt

of the statutory presumption by showing

that neither party was to blame. Atlanta R.

& P. Co. v. Gaston, 118 Ga. 418. Incon

sistences between a jury's answers to inter

rogatories. in regard to precautions taken

by one who was struck by a car while cross

ing the track. and the general verdict held

not ground for reversal. Union Traction CO.

v. Vandercook [Ind. App.] 69 N. E. 488.

This is



1766 2 Cur. Law.STREET RAILWAYS § 4C.

the driver of the horse and the employee in charge of the car must both do what

they reasonably can to avoid the danger of an accident."

(§ 4) C. Bicycle riders; horseback riders; animals run oven—The conduct

of the rider of a bicycle may be such that he is held to be guilty of lack of due

care as a. matter of law, and consequently unable to recover.“ On the other hand,

the circumstances may be such as to warrant the submission of the question of the

rider’s due care to the jury." On the question of the company’s negligence, it

is well settled that notwithstanding the plaintiff’s lack of due care, the company

may still be held liable if it could have avoided the accident by the exercise of

ordinary care."

65. See Clark, St. Ry. Accidents (2d Ed.)

§§ 118. 114. When 0. young and skittish

horse shows signs of fright, whether it is

lack of due care not to turn off the street at

once is a question for the jury (Knoxville

Traction Co. v. Mullins [Tenn.] 76 S. W. 890),

and to drive a horse which is afraid of street

cars upon a narrow street where there is a

car track is not lack of due care as a mat

ter of law (Montgomery St. R. v. Hastings

[Ala] 35 So. 412). The motorman must do

what he can to avoid injury. and if necessary

must stop his car. Hammond, W. 8: E. C.

Elec. St. R. Co. v. Eads [Ind. App.] 69 N. E.

555. Where danger is apparent the motor

man should stop ringing his gong and if

necessary should stop his car. Knoxville

Traction Co. v. Mullins [Tenn.] 76 S. W. 890.

Although the motorman need not stop every

time a horse shows fright at ordinary move

ments of the car_ he should get his car un

der control. slackening speed if necessary

for that purpose. and later may be required

by the circumstances to stop his car alto

gether. Danville R. 8: E. Co. v. Hodnett

[Va.] 48 S. E. 606. A motorman running a

car at a high rate of speed; he had clear

view of the track: a man was leading a

horse on the highway approaching the car

from the opposite direction; the horse be

came unmanageable when about 200 feet

from the car and it must have been ap

parent thnt the fright was due to the on

coming car. Hold, the motorman negligent

in not putting his car under control, and in

running into the man. Cameron v. Jersey

City, H. & P. St. R. Co. [N. J. Law] 67 At].

417. Where a motorman slowed down as

soon as he noticed the fright of a horse and

stopped his car when danger became ap

parent. he wns held not to be negligent.

Lincoln Traction Co. v. Moore [Neb.] 97 N.

\V. 605. Where there was evidence that a

motorman saw a runaway tenm 230 feet

away but made no effort to check the speed

of his car, the question of his willi'ul and

wanton misconduct was held to be properly

submitted to the Jury. Wilson v. Chippewa

Valley Elec. R. Co. [Wis.] 98 N. W. 636.

Where the driver of a runaway horse sig

naled to a motorman when 100 feet away,

and the motorman, who could have stopped

his car within 6 or 8 feet. did not stop his

car until after the collision. there was held

to be evidence of negligence for the Jury.

'l‘hiel v. South Covington & C. St. R. Co.

[Ky.] 78 S. \V. 206.

86. Sce Clark. St. Ry. Accidents (2d Ed.)

§§ 115, 116. A bicycle ridcr who crossed

in the rear of a car going in the some

direction, where there were double tracks,

end was struck by a. car' coming in the op

In cases of injury to riders on horseback, the negligence or lack

posite direction on the second track, was

held guilty of contributory negligence where

he took no precautions to discover the sec

ond car, the street was straight, his eyesight

was good, and it was daylight. Barrett v.

Columbia. R. Co., 20 App. D. C. 381. A bicy

cle rider who rode dangerously near the

track without looking back for a. distance of

three hundred feet was held not to be in the

exercise of due care. Robards v. Indian

apolis St. R. Co. [Ind. App.] 66 N. E. 66.

Where a. bicycle rider crossed behind a car

at a street crossing and went directly in

front of a car coming in the opposite direc

tion, he was held to be guilty of lack of due

care. Schroder v. Metropolitan St, R. Co.. 87

App. Div. [N. Y.] 624. Where a woman

rode so close to the tracks that she was un

able to avoid running into the conductor.

who had got ed to help a. passenger to alight,

she was held guilty of lack of due care.

North Chicago St. R. Co. v. Cossar, 203 Ill.

608, 68 N. E. 88.

67. See Clark, St. Ry. Accidents (2d Ed.)

55 116, 116. Where the rider of a bicycle

turned onto the track to avoid a pile of

stones. and owing to a high wind dismount

ed, without looking behind him, and there

was evidence that the car which struck him

came at high speed without warning and

without suilicient lookout by the motorman,

due care was held to be a question for the

jury. Zolpher v. Camden & S. R. Co. [N.

J. Err. 8: App.] 55 Atl. 249. A bicycle rider

was riding north between double tracks late

at night. He board the gong of an overtak

ing car and the street being impassable on

account of snow, and the invariable custom

of the company being to run north bound

cars on the east track. he turned onto the

west track and was struck by a car coming

north on that track at from 12 to 16 miles

an hour. Due care and negligence were

held to be properly submitted to the jury.

North Chicago St. R. Co. v. Irwin, 202 Ill.

345, 66 N. E. 1077. It must be notcd that in

cases of this character it is the right to rely

upon a fixed custom which is the important

factor. In a similar case. where the cars

were usually run in one direction on one

track, but it could not be proved that there

was any fixed custom, the rider of the

bicycle was held not to be in the exercise of

due care. Baldwin v, Heraty [Mich.] 98 N.

W. 739.

68. Metropolitan St. R. Co. v. Arnold. 67

Ken. 260. 72 Pac. 857. Thus, although a

bicycle rider is guilty of lack of due care

in violating a city ordinance as to speed

while riding in a race. ii‘ the motorman had

the last clear chance to avoid the accident

and did not avail himself of it, the company
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of negligence of the company is to be determined by the circumstances of each

individual case.” It is not negligence-as a matter of law for animals to be upon

a street car track, and the company must use due care to avoid injury to them."

A motorman who discovers a peril in time to avoid an injury and does not use

means at his command to do so is guilty of negligence." The burden is not on

the plaintiff to show that he could not have avoided the injury."

SUBMISSION OF CONTBOVERSY."

On submission of a controversy without action on an agreed case, a prayer

for judgment is not necessary, but the court may enter any judgment to which

the parties are entitled.“ A proposed submission which contains no agreement

as to the facts which are admitted and from the subject of the alleged submission

will be dismissed." On such submission the court cannot infer facts not specif

ically agreed upon," and the submission will be dismissed where there is an ab

sence of parties necessary to a complete and final determination of the contro

versy." Where a complaint is filed giving jurisdiction, and a stipulation is then

filed, treated by the court and parties as amending the complaint and raising an

issue, the case is not an agreed case which has to be submitted with the formalities

required for the submission of controversy without action." A written submission

of all questions of law and fact in a cause to a special chancellor includes a sub

mission of demurrers to the bill of complaint."

is liable (Harrington v. Los Angeles R. Co.,

140 Cal. 514. 74 Pac. 15), and where a deaf

rider did not understand the warnings 01’

his companions, and there was evidence that

the motorman saw that the signals were not

heeded. it was held that it the motorman

was guilty of negligence in the management

of his car in view of the facts. the company

would be liable (Bedell v. Detroit. Y. & A.

A. R., 131 Mich. 668, 92 N. W. 349). Not

withstanding the universal acceptance of this

rule. there are some cases where no new

circumstance is introduced and no new re

lation established, where it is held inap

plicable to the facts. Robards v. Indianap

olls St. R. Co. [Ind. App.] 67 N. E. 953. It

has been held that if the failure to ring a.

gong at a crossing is relied on as negligence.

a rule or custom requiring such an observ

ance should be shown. Barrett v. Columbia

R. Co., 20 App. D. C. 381.

60. See Clark, St. Ry. Accidents (2d Ed.)

§ 117. Where a boy of 13 crossed in the

rear of a car. where there were double

tracks. and went directly in front of a sec

ond car coming in the opposite direction,

there was held to be no negligence on the

part of the company. Schutt v. Shreveport

Belt R. Co., 109 La. 500. It is negligence to

put a city street car in the care of a boy or

18 with only 20 days' experience, and where

a horseback rider was injured while riding

near the track on a crowded street. the com

pany was held liable for the negligence of

the motorman in not stopping his car in

Crisman v. Shreveport Belt R. Co., 110time.

La. 640.

70. See Clark, St. Ry. Accidents (2d Ed.)

! 118. Where a man looked for a car and

then drove his herd of cows across the

track, his due care was held to be for the

jury. and it was held further that a require

ment that‘a car should be properly lighted

meant that it should be so lighted as to give

tair notice, and that whether a headlight

was necessary was a question for the jury.

Ensiey v. Detroit United R. [Mich.] 96 N.

W. 34. Running a car at greater speed than

is permitted by a city ordinance is clear evi

dence of negligence. Anniston E. 8: G. Co.

v, Hewitt [Ala] 36 So. 39. “'here there is

no testimony as to how quickly a car can

be stopped. it cannot be assumed as a mat

ter of common knowledge that it could have

been stopped within a space of 150 feet.

Kntila. v. Houghton County St. R. Co. [Mich.]

96 N. W. 437.

71. Error to refuse a charge it a motor

man saw a dog on the track in time to avoid

injuring him and did not do so. such failure

was negligence. Marshall v. Dallas Consol.

i-jlec, St. R. Co. [Tex. Civ. App.] 73 S. W. 83.

72. One whose dog had been run over by

a. street car. Marshall v. Dallas Consol. Elec.

St. R. Co. [Tern Civ. App.] 73 S. W. 63.

78. Includes only submission to a court on

agreed facts. Submission to arbitrators is

treated in Arbitration and Award, 1 Curr.

Law, 1). 205.

74. N. C. Code 1883, it 567. 569. Williams

v. lredell County Com‘rs, 132 N. C. 300.

75. A memorandum opposite the title to

the effect that it is a case agreed upon with

out action pursuant to the Code of Civil Pro

cedure is insufficient. Begen v. Curtis, 81

App. Div. [N. Y.] 91.

78. Wetyen v. Fick, 90 App. Div. [N. 1.]

43. Consequently. though it is agreed that

defendants collected the rents and profits of

premises, it cannot be inferred that there

was an actual occupant -thereoi.' against

whom action for (lower could be maintained

under the N. Y. Code [Code Civ. Proc. 3}

1597]. Id.

77. N. Y. Code Civ. Proc. Q 1281.

v. Arendt. 83 App. Div. [N. Y.] 335.

78. Mont. Code Civ. Proc. 5 2050 et seq.

Bicktord v. Klrwin [Mont.] 75 Pac. 518.

Schreyer
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BUBROGATION.

§ 8. How Forfeited or 1.0“ (1770).IL Definition and Future (1708).

1 § 4. Remedies and Procedure (1770).l 2. Right to Subro-Iflon (1108).

§ 1. Definition and nature.—Snbrogation is the substitution of another per

son in place of a claimant to whose rights he succeeds in relation to the claim,“

or as it has been defined, is an equitable assignment operated by the law itself

when justice requires it; as for instance, when a surety pays the debt of a princi

pal or where one having an interest in property or honestly believing himself to

have an interest, pays an earlier incumbrance."1 Subrogation was formerly and

in some states is held to be a purely equitable remedy,‘*2 and operates as an equi

table assignment,“1 independent of any agreement between the parties?“ but for

many years past, courts of law both in this country and in England have begun

to sustain those claims properly cognizable only in courts of equity." Subroga

tion may also arise out of contract between the parties.“

§ 2. Right to subrogaiion.—The general rule is that when of two or more

persons each liable to a third, one ought to pay rather than the others and one of

the latter does pay the indebtedness, he is thereupon subrogated so as to stand

in the shoes of the creditor with all his rights and remedies against the principal.

sureties and co-sureties. It is generally and most frequently applied to cases

where the person advancing money to pay the debt is a surety or secondarily

liable," where one who has promised to pay debt of another fails to do so,”

or where two or more are equally liable and one satisfies the entire claim.” The

party subrogated gets all the remedies to which the creditor was entitled,'0 but

Henderson v. Hall, 134 Ala. 455.

Cyc. Law Diet. “Subrflgntion.”

Dunlop v. James, 174 N. Y. 411, 67 N.

E, 60. “Founded on principles of equity and

benevolence." Kolb v. Nat. Surety Co., 176

N. Y. 233. 68 N. E. 247; Dunlop v. James.

174 N. Y. 411. 6'! N. E. 60. “Founded on prin

ciples of natural Justice." Dunsmuir v. Port

Angeles Gas. W., E. L. & P. Co.. 30 Wash.

586. 71 Pac. 9. “It is applied to do complete

and perfect justice." State Nat. Bank v.

Vicrny. 24 Ky. L R. 892. 70 S. W. 183.

82. Wilder's Ex‘x v. Wilder, 75 Vt. 178;

Dunlop v. James, 174 N. Y. 411, 67 N. E. 60;

Coonrod V. Kelly [C. C. A.] 119 Fed. 891.

88. Dunlop v. James. 174 N. Y. 4H. 87 N.

E. 60; Elliott v. Taintor, 88 Minn. 377, 93 N.

W. 124; State Nat. Bank v. Vlcroy, 24 Ky.

L R. 892. 70 8. W. 183.

84. Snook v. Mundny. 96 Md. 514; Fidelity

R- Deposit Co. v. Jordan [N. C.] 46 S. E.

496.

85. Dunlop v. James. 174 N. Y. 411, 67 N.

E. 60.

86. Powers v. McKnight [Tex. Civ. App.]

73 S. W. 549; Barker v. Boyd, 24 Ky. L R.

1389, 71 S. W. 528.

87. Dunlop v. James. 174 N. Y. 411. 67 N.

E. 60'. Swans v. Siegel [C. C. A.] 117 Fed.

13; ...mok v. Mundny. 96 Md. 514; Mendel v.

Boyd INebJ 91 N. w. 860; Cullinan v. Union

Surety & Guaranty Co., 79 App. Div. [N. Y.]

40": Roberts v. Best, 172 Mo. 67, 72 S. W.

657.

88. Walsh v. Walsh [Neb.] 95 N. W. 1025.

A surety of a guardian who pays the suc

cessor for debts wrongfully released by his

principal is entitled to subrogation to the

rights of the Ward against the debtors.

Browne v. Fidelity 8: Deposit Co. [Tex.] 80

B. W. 593. A surety on an appeal bond who

79.

80.

81 .

pays the judgment is not entitled to be sub

rogated to the rights of the judgment credit

or agninst sureties on a bond for release

from an attachment unless the appeal bond

was given at the request of such sureties.

Fidelity 8: Deposit Co. v. Bowen [Iowa] 98

N. \V. 897.

89. One of several joint tort feasorl pays

01'! the whole Judgment against them. Kolb

v. Nat. Surety Co.. 176 N. Y. 233. 68 N.

247. A partner pays the entire indebtedness

of a firm. Schuyler v. Booth. 76 App. Div.

[N. Y.] 619.

00. Right to specific performance of a land

contract. Grlflith v. Lehman [Neb.] 96 N. W.

991. A partner paying all liabilities is sub

rogated to lien of secured creditors. Schuy

ler v. Booth. 76 App. Div. [N_ Y.] 619. An

agreement of principal debtor with the cred

itors to compromise the claims for a fixed

sum. Kolb v. Nat. Surety Co.. 176 N. Y. 233.

68 N. E. 247. Bubrogated surety might con

tinue prosecution of a claim of the creditor

against the principal debtor. Brown v. Fi

delity & Deposit Co. [Tex, Civ. App.] 76 S. W.

944. Subrogated surety entitled to continue

pending suit of the creditor against the prin

cipal. Id. Subrogated to unsatisfied judg~

ments. W. T. Rickards & Co. v. liemis & CO.

[Tex. Civ. App.] 78 8. 1V. 239. Surety of

sheriff subrogoted to lien of the state on

payment of its claim. Baker v. Fidelity &

Deposit Co.. 24 Ky. L. R. 2196, 73 S. “1'. 1025.

May bring action against persons who were

primarily liable for default of the principal.

Gulf. C. & S. F. R. Co. v. North Tex. Grain Co.

[Tex. Civ. App.] 74 B. W, 667. Surety of a

defaulting trustee may recover against those

confedcrntlng in the breach of trust. Ameri

can Bonding Co. v. Nat. Mechanics' Bank. 97

Md. 698. Surety of a land contract on pay
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no better right and subject to all equities of the principal debtor." Subrogation

is also applicable to cases where a party is compelled to pay the debt of a third

person to protect some interest which might otherwise be lost."

interest is sufiicient to give this right,"

Almost any

and so when one acts on a mistaken be

lief that such payment is necessary for the protection of his property, he is sub

rogated.“

a lien on the property of another, and

Where one pays money under the honest belief that it is to satisfy

such lien is satisfied or canceled, he is

none the less subrogated thereto and the lien kept alive for his benefit on the

cancellation being set aside ;” the true principle being that when money is so

paid, it shall operate as an equitable assignment of the canceled lien to continue

it in force to subserve the ends of justice.“

an existing lien and substitute therefor

Where one advances money to satisfy

one to himself and if this latter is for

any reason not effective, the person so satisfying the first lien may be subrogated

thereto ;‘" but such subrogation does not exist where the payment is a loan and

not given to satisfy an existing lien," or where it will work an injustice to any

ment is subrogated to vendee's lien. Barnes

v. Barnes. 24 Ky. L. R. 1732. 72 S. W. 282.

Surety of a defaulting contractor subrogated

to llil‘allf‘e due him when he completes the

work. Reid v. Pauly [C. C. A.] 121 Fed. 652.

A surety paying a debt 01' the principal due

to the state is subrogated to the exemption

of the state from operation of the statute of

limitation. American Bonding Co. v. Nat.

Mechanics“ Bank. 97 Md. 698. A surety of a

trust bond on payment is subrogated to

rights of the creditor against those confeder

ating in the breach of trust. Id.

91. Swarts v. Siegel [C. C. A.) 117 Fed. 18.

92. Dunlop v. James. 174 N. Y. 411. 67 N.

E. 60: Elliott v. Tninter, 88 Minn. 377. 93 N.

W. 124; Roberts v. Best. 172 Mo. 67, 72 S. W.

657.

93. Intention held sufficient to entitle one

to lubrognllont Purchaser at mortgage

foreclosure sales. Equitable Mortar. Co. v.

Gray [Kan.] 74 Pac. 614. Mortgages of a

lease. Dunlop v. James. 174 N. Y. 411. 67 N.

E. 60. Tenancy in common on failure of co

tcnnnts m n-\\' ircumhrrtnces. Klnkead v.

Ryan [N. J’. Err. d: App.] 55 At]. 730. Owner

ship of one of several lots subject to a com~

mon mortgage. Dayton v. Stnhl [Mlch.] 93

N. W. 878. A stranger in possession. Ma

vlty v. Stover [Neb.] 94 N. W. 834. Junior

lienors and second mortgagees. Bowen v.

Gilbert [Iowa] 98 N. W. 273. Life tenant

with an interest in the remainder. Kinkead

v. Ryan. 64 N. J. Eq. 249. Second lienor. City

Of Lincoln v. Lincoln St. R. Co. [Neb.] 97 N.

W. 255. Interest of husband in estate of

wife. State Nat. Bank v. Vlcroy. 24 Ky. L. R.

8‘32. 70 S. W. 183. But see Clay v. Clay's

Guardian. 24 Ky. L. R. 2016, 72 S. W. 810.

Interest of one in the estate of a woman who

subsequently became his wife. Dillon v. Dil

lon. 24 Ky. L. R. 781. 69 S. W. 1099. An exe

cution purchaser of part of a vendee’s inter

est. Larson v. Olsefos, 118 Wis. 368, 95 N. W.

399. When trustees under a void assignment

f. b. c. pay secured creditors. they are enti

Ued to subrogation to their liens. N. Y. Pub

110 Library v. Tilden. 39 Misc. [N. Y.] 169.

But not a grantee in fraud of creditors

(Greig v. Rice, 66 S. C. 171). nor purchaser

at an execution sale of a prior lien (Jewett

"- Feldheiser, 68 Ohio St. 523, 67 N. E. 1072).

94. One who believes he is a mortgagee

Diva taxes though he has in fact no lien.

Dunsmuir v. Port Angeles Gas, W., E. L. k

P. Co.. 30 Wash. 586. 71 Fee. 9. A mistaken

belief that the deed given in consideration

for paying oil? an incumbrance is valid will

entitle one to subrogation. Hutchison v. Ful

ler [8. C.] 45 S. E. 164. Where a tenant by

curtesy, acting in the belief that he is own

er in fee. pays off a mortgage. Wilder's

Ex'x v. Wilder, 75 Vt. 178. But see holding

contra on ground the mistake is one of law.

Deavitt v. Ring [Vt.] 56 Atl. 978. Where a

sale is held void, the purchaser is subro

gated to liens which he has paid. Woodland

Cemetery Co. v. Ellison [Ky.] 80 S. W. 169.

95. Look v. Horn. 97 Me. 283; Bowen v.

Gilbert [Iowa] 98 N. W. 273; Elliott v. Taint

er. 88 Minn. 377, 93 N. W. 124. But not in

jurisdictions where the effect of redemption

is to annul the loan. Butler v. Brown, 205

Ill. 606, 69 N. E. 44.

90. Elliott v. Tainter, 88 Minn. 377, 93 N.

W. 124. One advancing money to pay a

mortgage is not entitled to subrogation to

the rights oi the mortgagee unless the lien

of the mortgage is preserved. Alvis v. Alvis

[Iowa] 99 N. W. 166.

177. Where an existing second mortgage,

was unknown to the party satisfying a prior

lien. Elliott v. Tainter, 88 Minn. 377, 93 N.

W. 124. A second mortgagee whose mort

gage is invalid against some mortgagors is

entitled to subrogation to the lien of the first

mortgage which was paid with the proceeds

of the second. Connor v. Home & S. F. Co.

Bldg. Ass'n [Ky.] 80 S. W. 797. When no au

thority in agent to procure discharge of ex

isting lien and execution of another. Boa

vlnk v. Christinanse [Neb.] 95 N. W. 652. But

see Gray v. Zeilmer. 66 Kan. 514. 72 Pac. 228.

\Vhere valid municipal warrants paid out of

proceeds of void municipal bonds. Board of

Com‘rs of Kearney County v. Irvine [C. C. A.]

126 Fed. 689. Failure to assign the mortgage

to one who had satisfied an existing lien.

Warne, Willis & Co. v. Morgan [Kan.] 75

Pac. 480. \Vhere true wife did not execute

mortgage given person ratifying ' prior

mortgage. Gordon v. Stewart [Neb.] 96 N.

W. 624. Where a. deed given in consideration

for the release was invalid (Hutchinson v.

Fuller [8. C.] 45 S. E. 164). but not where

money was loaned to pay lien on homestead

(Crehhin v. Moseley [Tex. Civ. App.] 74 S.

W. 815).
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innocent party." Subrogation will not be granted, however, to a stranger or

volunteer with no interest to protect,‘ but one who would otherwise be so regarded

may obtain his right to subrogation by contract with the principal or creditor.‘

Where a creditor elects to hold his agent for wrongfully incurring the debt, the

agent is subrogated to all liens held by the creditor.8

§ 3. How forfeited or lost—The right to subrogation may be forfeited by

inequitable conduct on the part of persons claiming it. The statute of limitations

does not apply to the right of a person having an interest in land to which he is

subrogated.‘

§ 4. Remedies and procedure—The right to subrogation was originally

only had at equity, but of modern times both in America and England it has been

allowed at courts of law;‘ but in some states bearing in mind its origin, it is held

the equity rather than the probate court is the proper place for an executor to ask

this relief.‘ Where a decree of the court has fixed the order of liens, an order

for subrogation is the proper remedy.’ The issue of subrogation to be taken

advantage of must be pleaded.‘ While ordinarily the creditor is a necessary party

in an action to enforce subrogation, yet where he has satisfied his claim of record

he may be omitted.‘

SUBSCRIPTIONS.

5 8. Enforcement, Remedies, and Procedl L Nature, Requirements, and Sumclen

urs (1772)cy as 1 Contract (1770).

.2. Rights and lilnbllltlel Ari-In: from

Subscriptions (1771).

§ 1. Nature, requirements, and sufficiency as a contract—A subscription is

the act by which a person contracts, in writing, to furnish a sum of money for

a particular purpose. It is of the nature of an oifer and is not enforceable until

acted upon, but when acted upon has all the force of a binding contract." A

substantial compliance is all that is necessary.“ Where there is no fraud or mis

his lease to pay taxes. Stewart 7. Parcher

|l\llnn.] 98 N. W. 650. Where I. municipal

oflicer paid town debts without authority. he

was a more volunteer. Contoocook Fire Pre

cinct v. llopkinton. 71 N. H. 574,

Powers v. McKnight [Tex. Civ. App.]

98s Bigelow v. Scott. 135 Ala. 236; Berry

v. Bullock. 81 Miss. 463.

99. Coonrod v. Kelly [C. C. A.] 119 Fed.

841.

‘l. Roberts v. Best, 172 Mo. 67. 72 S. W.

657; Denvitt v. Ring [Vt.] 56 Atl. 978; Ben- 2.

nett v. Chandler. 199 ill. 97. 64 N. E. 1052:

Bouton v. Cameron, 205 Ill. 50. 68 N. E. 800;

Crane v. Noel [Mo. App.] 78 S. W. 826. Sub

rogation not granted to agents for collection

who remit amount of bill before attempting

to enforce payment. Bennett v. Chandlcr_ 199

Ill. 97. 64 N. E. 1052. An insurance agent

who pays the first year's premium without

knowledge of the insured is not subrogated

to the rlghts of the insurer. Parsons v. John

Hancock M. L. Ins. Co., 20 App. D. C. 263

“'hcre a succeeding employe makes good

deficit in the accounts of his predecessors. he

is not subrogated. Crane v. Noel [Mo. App.]

78 S. W. 826. \\'here one becomes surety at

the request of a surety. he is a mere vnlun

tccr and not subrogatcd to the creditor's

rights against the principal. Anderson v.

Hendrickson [Neb.] 95 N. W. 844. An agree

ment to par monev to enable a contractor to

complete s piece of Work does not operate as

an equitable assignment of his compensa

tion. Alfred Richards Brick Co. v. Rothwell.

191 Ann D. C 516 A mortgagee foreclosing

and buying in at his own sale cannot recover

for taxes subsequently paid by him against

the mortIa‘or‘l tenant who covenanted in

73 S. \V. 549'. Jewett v. Feldhelser. 88 Ohio

St. 523, 67 N, E. 1072; Bouton v. Cameron. 2~>5

Ill. 50. 68 N. E. 800; Barker v. BoydI 24 Ky.

L. R. 1389. 71 S. W. 528. See. also, supra.

8. Free-burg v. Eksell [Iowa] 99 N. W. 118.

4. Klnkead v. Ryan, 64 N. .1. Eq. 454.

5- Dunlop v. James. 174 N. Y. 411, 67 N. E.

60.

0. Wilder's Ex'x v. Wilder. 75 Vt. 178.

7. City of Lincoln v. Lincoln 8!. R. Co.

[Neb.] 97 N. W. 255.

8. Crehbin v. Moseley [Tex. Civ. App.] ‘H

S. W. 815.

0. Boevink v. Christiaanse [Neb.] 95 N. ‘vV.

652.

10. A subscription to pay a. certain sum

per month to protect s. certain trade from

frauds and leaving the person soliciting the

subscriptions free to employ whatever means

he deemed necessary to accomplish the ob

ject. he having incurred expense in perform

ing his part of the agreements. Heinrich v.

Mo. 6: I. Coal Co.. 102 Mo. App. 229. 76 S. W.

674.

11. A tender of s mcrchantahlo title is a

sufficient compliance with a subscription for

a lot in aid of a factory, whereby the sub
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take subscribers are bound by the acts of a committee to whom they delegate

authority." Where a condition is aflixcd to a subscription it must be performed

before the subscription can be enforced," and when performed constitutes a suiti

cient consideration to support it,“ but one may be cstopped by his conduct from

taking advantage of condition broken."

The accomplishment of the object in aid of which the money was promised

is a suiiicient consideration to support it.“ The promise of one subscriber is a

good consideration for the promise of other
8_11

A subscription is construed according to the import of the words creating it."

The uncertainty of party to whom the subscription is payable will not avoid it."

§ 2. Rights and liabilities arising from subscriptions—If money is ex

pended or liabilities incurred on faith of a subscription the subscriber will be held,

and while death of a. subscriber will revoke the subscription before it has been

acted upon if the subscriber dies after it has been acted upon it will be enforceable

against his estate.20 A valid subscription is binding until limitations has run.“

scriber is to have conveyed to him a lot by

a perfect title. especially where the factory

has been erected and the lot was not the sole

consideration for the subseription. McCleary

v. Chipman [Ind. App.] 68 N. E. 320. A sub

scription to purchase a lot in aid of a fac

tory cannot be defeated because the deed

comes from a third person. ld. Where a

subscription to a. lot in aid of a factory re

quired the conveyance of a. perfect title on

payment of a. certain sum, and such pay

ment had not been made. that there were

liens on the property did not constitute a

breach, as the title was to be good when the

deed was made and the deed was not due

until a portion of the subscription had been

paid. Id. A subscription to a manufacturing

enterprise provided that if the owners of

certain premises would procure a factory

and plat the land designated into lots, each

Would purchase a. lot. Held, if the promot

ers were able to convey a merchantable

title to the lots. the material facts as to

ownership of the land was not concealed

by the promoters. Id.

12. Power had been given to a committee

to accept a. mill to which a subscription

bonus had been given and to declare the sub

scriptions due and payable. Meii'ord v, Sell

[Neb.] 92 N. W. 148. Certain persons had

subscribed to purchase lots for the aid of a

factory. They appointed a committee to dis

tribute the lots in some fair manner. Held.

that the subscription was not illegal on the

ground that the lots were to be distributed

by means of a lottery, which was against

public policy. McCleary v. Chipman [Ind.

App.] 68 N. E. 320.

13. A person subscribed for the construc

tion of a. church conditioned on the estab

blishment of a congregation independent of

the churches from which its membership

was drawn. Before a pastor was selected

the congregation split on the lines of for

mer church government and it was agreed

that the property should be divided. Leland

Norwegian Lutheran Congregation v. Lar

son. 121 Iowa. 151. 96 N. W. 706. A sub

scription to the construction of a railroad

to be completed on or before a. certain time.

Garrison v. Cooke. 96 Tex. 228. 72 S. W. 54.

14. Subscription to parish to raise a fund

to pay off a debt on condition that the full

amount 0f the debt should be raised by sim

ilar subscriptions. and that the expenses of

the parish should not be materially increased

during the period of five years. Robinson v.

Nutt [Mass] 70 N. E. 198.

15. One subscribed to a bonus for a. fac—

tory to be erected within a certain time. He

stood by and saw it constructed after the

Sign pgovildetli without attempting to cancel

su scr pt on. Horton v.Co.. 90 App. Div. [N. Y.] 255.Efle Preservmg

10. A promissory note given to secure the

dissemination of religious doctrines can be

ziflogced wagailnst the estate of a. deceased

a r. 00 wort .589' 64 N E. 932. h v Veitch, 29 Ind. App.

17. Subscriptions for a railway to be con

structed. Curry v. Ky. Western R. Co., 25

Ky. L. R. 1372. 78 S. W. 435.

18. A month prior to his death a testator

subscribed to the payment of an indebtedness

of a. university. the subscription to be paya

ble at once. Held, that devises made to the

university to take effect after his wife's

death did not constitute a satisfaction of the

subscription. Baptist Female University 7.

Borden, 132 N. C. 476.

19. A promise to contribute a right 0!

way to whoever would build a. railroad be

tween certain points. Curry v. Ky. Western

R. Co., 25 Ky. L. R. 1372, 78 B. W. 435.

20. A testator made and delivered his

promissory note to a charitable educational

institution dependent on contributions for

its support. The institution by resolution

accepted the gift. and on the strength of it

and other like donations incurred expense.

Albert Lea College v. Brown's Estate. 88

Minn. 524. 93 N. W. 672. A testator had sub

scribed for the purpose of aiding in the pay

ment of the indebtedness of a university and

authorized the president to announce such

subscription at a. public convention. and on

faith of such subscription the university em

ployed others to solicit subscriptions and in

curred liabilities for services so performed.

CBapgzgt Female University v, Borden, 132 N.

21. A subscriber to a lot in aid of a fac

tory which has been completed according to

the contract cannot be relieved from his

subscription on the ground of the iaches of

the trustee in failing to enforce the sub

scription, when for some time he had paid no

attention to their demands for payment. but
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§ 3. Enforcement, remedies, and procedure—Where neither fraud nor mis

representation is practiced in securing a subscription, its terms cannot be modified

by parol evidence.22 Where funds are subscribed and paid to a third person for

the benefit of another, that other may maintain an action to recover it,“ and

where subscribers appoint a committee to collect the subscriptions such com

mittee can maintain an action therefor." In some states procedure to recover

subscriptions is different from that on other written instrumen .“

SUICIDEJB

Attempt at suicide was a crime at common law, and is recognized as such

by the statutes of many states," but from the impossibility of inflicting punish

ment, suicide is not.“

SUNDAY.

§ 1. Sunday as Dies Non Jurldlcul (1772).

§2. Violation of Sunduy Lawn Ill De

fense to Actlons (1772)

§ 1. Sunday as dies non jufidicua.—A hearing of charges and expulsion of

a member of a benevolent society is not an exercise of judicial power, but a work

of necessity and charity, and may be done on Sunday." A provision against trans

action of judicial business on Sunday does not apply to service of process or the

doing of other ministerial acts.“° Under the laws of Utah, February 28d becomes

a legal holiday when February 22d falls on Sunday.“

§ 2. Violation of Sunday laws as defense to actions—A contract for labor

on Sunday is not invalid, the labor not tending to disturb the peace and good

order of society and not a violation of' the criminal code." A statute forbidding

the business of one’s ordinary calling does not invalidate a contract outside such

ordinary calling," nor is the making of a contract on Sunday against public

policy.“ Where contract itself is within agent’s authority principal cannot repu

diate same, it being completely executed by the agent on Sunday in violation of

is. Sunday Laws and Prosecution lor

Their Violation (1773).

Sunday laws."

has not paid anything nor repudiated his

subscription. McCienry v. Chipman [Ind.

App.] 68 N. E. 320.

2. Evidence that one who subscribed for

a. mill to be equipped as a first class mill un

derstood that it was to be equipped with

new machinery. Meiford v. Sell [Neb.] 92

148.

28. A committee was appointed to raise

funds for a corporation's benefit; an amount

was contributed and held by the treasurer of

the committee on the ground that the money

was to be used for furnishing the home after

its completion. Commercial Travelers’

Home Ass'n v. McNamara, 42 Misc. [N. Y.)

258.

24. Subscribers in aid of s. factory con

ferred on trustees the power to collect the

subscriptions. McCleary V. Chipman [Ind.

App.] 68 N. E. 820.

25. In Missouri, a statute providing that

in suits commenced before a justice. the. in

strument sued on shall he filed and a “poll

tion founded on no instrument in writing

charged to have been executed by the other

pnrty must be accompanied with such instru

ment, does not apply in an action to recover

on a. subscription list. Heinrich v. Mo. & 1.

Coal Co., 102 110. App. “0. 1| 8. W. 674.

g6. See. also, Insurance. I Curr. Law, p.

47 .

21.

crimes.

44_

28. Royal Circle v. Achterrath, 204 Ill.

549, 68 N. E, 492.

29. Pepin v. Bocisto St. Jean Baptiste, 34

R. I. 550.

80. Publication of citation in Sunday pa

per [Code Civ. Proc. I 134]. Heisen v. Smith.

188 Cal. 216, 71 Pac. 180.

81. Rev. St. 1898. l 1145.

Munsoy [Utah] 74 Pac. 431.

82. McCurdy v. Alaska & C. Commercial

Co., 102 Ill. App. 120.

83. Rodman v. Robinson [N. C.] 47 8. E.

Statute adopting common law of

State v. Carney [N. J. Law] 66 Ail.

Davidson v.

19. A deed of gift is valid though executed

on Sunday. Dorough v. Equitable Mortg.

Co.. 118 Ga. 178. Any one of several em

pioyments in which one habitually engages

is within the statute without regard to

which occupies the majority of his time.

Reed v. State [Ga.] 46 S. E. 837.

84. Rodman v. Robinson [N. C.] 41 S. E.

19.

in the opinion in this case. Judge Clark

cites numerous authorities in accord with

this decision and says: “There are decisions
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§ 3. Sunday laws and prosecution for their uiolaiion.—Playing baseball on

Sunday, in Nebraska, is expressly forbidden by statute." Sunday laws applicable

to barber shops are a proper exercise of the police power and not unconstitutional,"

but such laws do not apply to the case of a barber entering his shop on Sunday for

other purposes." Fact that wheat owner had contracted to have wheat threshed

on Monday did not make transportation of engine from place of repair on Sunday

a work of necessity." The repair of a belt necessary to the operation of a mill

giving employment to 200 persons is a work of necessity.“ Any business at which

one habitually works is an “ordinary calling,” though he has other business which

occupies more of his time.“ Where it appears that a material, permanent loss

will result if oil well is not pumped out on Sunday, such work may be deemed

a work of necessity." Laws allowing sale of drugs will permit one selling drugs

in connection with other business to keep open for the sale of drugs.“

A city may prohibit sales of liquor on Sunday.“ Sale of liquor on prescrip

tion by a druggist authorized to sell medicine on Sunday is not a violation of the

statute."

A law prohibiting the keeping open of stores for sale of meat and other articles

on Sunday, and allowing sale of confectionery and tobacco on that day, does not

amount to an unconstitutional discrimination between occupations.“

Mandamus will not lie_to compel a commissioner of public safety in a city

of the second class, in New York, to enforce the Sunday laws."

Prosecutions—An indictment must negative the exception as to works of

necessity or charity.“ Where ordinance makes it an offense to “sell, give away,

or in any manner dispose of” liquor on Sunday, an information in that language

is not defective as charging more than one offense." In prosecution for keeping

open a barroom on Sunday sales need not be proven.” Under act of congress pro

hibiting liquor sales on Sunday, the employer is liable for sales made by his servant

without his consent or authority.“ Where Sunday law as to running of freight

trains is violated, only the superintendent of transportation or like officer is liable

to indictment." The state has the burden of proof that the work was not a work

of necessity.“

to the contrary but they will be found al- 89. State v. BtuckeY, 98 MO- ADD- 564. 73

most entirely in states where the statute, S. W. 736.

unlike ours, is not restricted to ‘labor, busi- 40. State v. Collett [Ark.] 79 S. W. 791.

Hess, or work done in one's ordinary call- 41. Reed v. State [Ga.] 46 s. E. 837.

ing,' but is extended in its terms so as to 43. State v‘ McBee. 53 W_ Va 257_

embrace the prohibition °f commas or an 48. On sale of other articles or unneces

kinds on Sunday. In such cases, as is said

in Swann v. Swann. 21 Fed. 299: 'Contracts

made on the Lord's Day are not void on

religious or moral grounds, but upon the

familiar and established doctrine that when

a statute inflicts a. penalty for doing an not

—no matter what that act may be—a court

of justice will not enforce a. contract made

in violation of such statute.’ The execution

of a will on Sunday seems to be held valid

everywhere. ' ' ' 'What religion and

morality permit or torbld to be done on

Sunday is not within our province to de

ide."'c 85. Rickards v. Rickards [Md.] 56 Atl. 397.

$6. Seay v. Shrader [Neb.] 96 N. W. 690.

87. Do not infringe personal liberty or

due process provisions and are not special

legislation. State v. Sopher, 25 Utah. 318, 71

Pac. 482, 60 L. R. A. 468. Is not justifiable as

a work of necessity, Id.

88. To shine his own shoes.

Forsyth'. 116 Ga. 799.

Wright v.

sary sale of drugs. dealer may be punished

under Pen. Code Ga. 1895, i 422. Penniston

v. Newnan, 117 Ga. 700.

44. Cranor v. Albany, 43 Or. 144, 71 Pac.

1042.

45.

W. 81.

46. Laws Minn. 1903, c. 362. p. 652. State

v. Justus [Minn.] 98 N. W. 325.

47. People v. Listman, 40 Misc. [N. Y.]

Watson v. State [Tex. Cr. App.] 79 S.

372.

48. Halliburton v. State [Ark] 75 S. W.

929.

4!). Cranor v. Albany, 43 Or. 144, 71 Pac.

1042.

50. Sullivan v. D. C., 20 App. D. C. 29.

51. Act Cong. March 3, 1903. Lehman v.

D. C.. 19 App. D. C. 217.

52. Indictment against "superintendent"

and "master of trains" jointly is demurrable.

Vaughan v. State. 116 Ga. 841.

53. State v. McBee, 62 W. Va. 267.
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SUPPLEMENTARY PROCEEDINGS.

§ 1.

(1774).

g 2. Proceedings Necellnry on Which to

Bale Remedy (1774).

g 8. Application for, and Enminntion of

Defendant and Debtor. (1774).

A. Affidavit (1774).

B. Order and Citation Process or War

rant (1774).

Nature, Occasion, and Propriety Q 4.

(1774).

A. Order for

(1774).

B. Receivership or Other Equitable Re

lief (1775).

C. Contempt (1775).

Q 5. Procedure At and After Exnminntlon

(1770).

Relief Against Defendant or Debtor!

Payment or Delivery

§ 1. Nature, occasion and propriety.—Supplementary proceedings are a statu

tory legal remedy substituted for the creditors’ bill in equity.“ A Federal court

sitting in equity will not enforce state statutes providing for supplementary pro

ceedings, but will leave the creditor to the recognized equitable procedure."

§ 2. Proceedings necessary on which to base remedy.—Proceedings supple

mentary to execution being purely statutory, the procedure in instituting and

carrying on the same differs in different jurisdictions. Supplementary proceedings

will be dismissed where the claim in judgment has been satisfied." A valid execu

tion is essential to the maintenance of supplementary proceedings," which, in

New York, can be instituted only within ten years after the return of an execution

unsatisfied."

§ 3. Application for, and examination of defendant and debtors. A. Affi

davit—In Nebraska, an order for the examination of 'a judgment debtor is granted

on a showing that the execution was returned unsatisfied, without an affidavit

that the debtor has property which he refuses to apply." Where a variance between

an aflidavit on which an order is based, and the copy served on defendant, is such

that defendant could not have been misled by it, service of the copy is suilieient to

compel defendant’s appearance.“ The affidavit on which the order for examina

tion is based must state the residence of the judgment debtor at the time of com

mencement of the proceedings, in order to give the court jurisdiction.‘‘1 The

residence of the judgment debtor, contemplated by the statute providing for the

issue of executions, is not necessarily his permanent residence.”

(§ 3) B. Order and citation process or warrant—An order for the examina

tion of a judgment debtor is conclusive evidence of the regularity of the proceed

ings and presumptive evidence of the jurisdictional facts, and cannot be attacked

collaterally." Under the statute stating what judge may grant an order instituting

supplementary proceedings, and authorizing others under certain conditions, an

order by another judge must show the existence of conditions authorizing him to

act.“ The question of the vacation or modification of a regular and valid order

rests in the sound discretion of the c0urt." Testimony of one who owes the judg

ment debtor may be taken under the general statute in New York.“

§ 4. Relief against defendant or debtors. A. Order for payment or de

licery.—What property shall be exempt, and what can be reached by the order

support an order for an examination.54, 55. Regina Music Box Co. v. Otto it In re

Son, 124 Fed. 747.

58. Cobb v. Edson. 84 N. Y. SunP. 916.

57. Affidavit tested by wrong judge. Shan

non v. Steger, 75 App. Div. [N. Y.] 279._

58. Peck v. Dieken, 41 Misc, [N. Y.] 473.

59. English v. Smith [Neb.] 96 N. W. 60.

00. In re Wyman, 76 App. Div. [N. Y.] 292.

61. Lawyers' Title Ins. Co. v. Stanton. 84

N, Y. Supp. 468.

02. Where execution was issued to the

sheriff of the county where defendant had

lmd temporary lodging, held, sufficient to

Rose, 87 App. Div. [N. Y.] 240.

63. Lisner v. Toplitz, 86 App. Div.

Y.] 1.

64. Shannon v. Bteger, 75 App. Div. [N.

Y.] 279.

65. Lisner v. Toplitz, 88 App. Div. [N.

Y.] 1.

66. Testimony of one who, it is claimed.

owes money to a debtor but who refuses to

make affidavit should be taken under Code

Civ. Proc. I 2280. and a motion for the ap

pointment of a referee to take such person's

deposition under 5 885 was properly refused.

People v. Paine, 86 N. Y. Supp. 1109.

[N.
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for payment or delivery to the receiver or judgment creditor, depends upon the

statute. So it has been held that the interest of a member in the funds of an

organization," and shares of stock in a corporation, owned by the debtor,” may

be reached. A seat in a stock exchange may be reached," but if incumbered by

preferred debts, the receiver acquires only the equity in the seat." Future earn

ings of the debtor cannot be reached." In New York, earnings in the hands of

a judgment debtor must be shown to be the result of personal services, exclusively,

to come within the statute exempting earnings from personal services within the

preceding sixty days." The income of personal property held in trust, not being

exempt from execution in Wisconsin, may be reached," but personalty in custodia

legis cannot be reached.“ But in New York, it was held that the interest of a

beneficiary in a trust fund created by a person other than the judgment debtor

cannot be reached." Property in the hands of a third person holding a bill of

sale thereof, is not property the right to the possession of which by a judgment

debtor is “not substantially disputed.”" Under the statute giving courts power to

order debtors to pay over money in their possession to the receiver, a county court

has no authority to issue such an order to a judgment creditor of the supreme

court'ff

(§ 4) B. Receivership or other equitable relief.-—A receiver should be ap—

pointed, when demanded, even though the examination discloses no property."

A receiver of real property takes only the right to possession, and cannot sell and

convey it." A receiver may maintain an action to avoid a chattel mortgage made

by the judgment debtor." Under the New York statute, which provides that the

receiver’s title to property shall date back to the time of the order instituting the

proceedings, but that the title of a purchaser in good faith without notice shall

not be affected by such relation, it was held that the rights of an assignee of money

due judgment creditors, in the hands of a third person, are not affected by the

fact that such third person assigned after service on him of an order in supple

mentary proceedings, the assignment being made in good faith and for value.“

(§ 4) C. Contempt—One who violates an order of the court,“2 or who refuses

to answer questions put to him by a referee" in supplementary proceedings, is

guilty of contempt. Contempt proceedings must be instituted in the county

where supplementary proceedings were conducted, and not where judgment was re—

covered.“ Claims that should have been asserted on the original hearing will not

be permitted as an excuse for contempt in refusing to obey an order.“

67. But the member's rights under his hands. Williams v. Smith, 117 Wis. 142, 93

membership certificate must not be otherwise N. W. 464.

disturbed by the court's order. Dease v. 75. McKinstry v. Atwood. 76 App. Div. [N.

Reese, 39 Misc. [N. Y.] 659. Y.] 300_

88. In supplementary proceedings such

shares are to be regarded as in the possession

of the corporation in which they are held.

Ball v. Towle Mfg. Co., 67 Ohio St. 306, 65

N. E. 1015. In Ohio, the creditor acquires a.

lien on shares of stock in a corporation

owned by the judgment debtor, after service

of notice of proceedings on the corporation.

Id.

89, 70.

408.

71. Dease v. Reese, 39 Misc. [N. Y.] 657.

72. Money from sale of milk produced on

defendant's farm not exempt. In re Wyman,

76 App. Div. [N. Y.] 292.

Leggett v. Waller, 39 Misc. [N. Y.]

73. Williams v. Smith, 117 Wis. 142, 93 N.

W. 464. .

74. Proceedings could not be maintained

against executors to reach personalty in their

76. Hence under Code Civ. Proc. it 2447,

the court could, in its discretion. set aside

an order for its delivery made without

knowledge of the facts disclosed on the ex

amination. Shannon v. Steger, 76 App. Div.

[N. Y.] 279.

77. Fiss v. Haag. 75 App. Div. [N. Y.] 241.

78. Dense v. Reese. 39 Misc. [N. Y.] 667.

79. Chadeayne v. Gwyer, 83 App. Div. [N.

Y.] 403.

80. Brunnemer v. Cook & B. Co., 89 App.

Div. [N. Y.] 406.

81. Dienst v. Gustaveson, 85 N. Y. Supp.

371.

82. Defendant withdrew funds deposited

in bank in violation of the injunctive order.

Harvey v. Arnold, 84 App. Div. [N. Y.] 132.

S3, 84. In re Backus, 91 App. Div. [N. Y.]

266.
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§ 5. Procedure at and after exam{nation—Discontinuance of supplementary

proceedings must be by order of a judge and mere adjournment does not constitute

abandonment so as to render an injunction therein ineffective." On death of the

debtor the proceedings should be considered against the personal representative

rather than the heir at law."

SURETY OF THE PEACE.

A peace bond cannot be required except as authorized by statute," and the

proceeding to obtain it must be in pursuance of the statute.“ Since the Louisiana.

constitution of 1898, costs cannot be imposed on defendant in a peace bond pro

ceeding.“° In Georgia, a bond for industry and good conduct may be given in

bar of sentence after conviction of vagrancy. The giving of such bond is a mat

ter before the court and requires no action by the jury."

SURETYSHIP.

|1. Definition and Dhtlnctlonl (1776). E. Defenses Based on Impairment of

i 2. lit-quinine. o! the Contract (1777). Surety's Secondary Remedies

g s. The Surety’l Liability (1777). Against Principal or Collateral Se

! 4. The Surety'n Defense. (1779)- cur"ng (1731),

A~ 116881 fi’efenses ‘0 surety's Liability 1". Defenses Based on Fraud or Conceal

(1779 .
B. Defenses Based on Extinguishment or {slightly creditor or material Fae”

12;)7s7egqee of Principals Liability 6‘ Other Defenses (17").

Defenses Based on Changes of the g5' mgh“ of 5‘1"“ 5mm“! Prind’"

Contract or Novation of the Risk and 00'5""W (1783)

(1779)_ Q 8. Security Held by Surety and Rights

D. Defenses Arising Out of Suspension Therein (1755).

of Liability of Principal (1781). I 7. Remedies and Procedure (1786).

The form, execution, and sufficiency of bonds,“ and what constitutes breach

of particular bonds," is elsewhere treated.

§ 1. Definition and distinctions—A surety is one who, on request of another,

to secure him a benefit, becomes responsible for some act of his in favor of an

other, or hypothecates property as security for another." Suretyship is to be

distinguished from guaranty in that guaranty imports a personal liability ex

clusively,“ and is a collateral and secondary liability," and from indemnity in

that the contract is to protect the promisce from loss on a specified liability of

the principal to him, while indemnity is to protect the promisce from loss arising

out of an act of the principal, or a third party, whereby the promisee is injured."

00. See Bonds. 1 Curr. Law, 9. 843,

98. See Indemnity (fidelity bonds). 2 Curr.

Law, p. 298; Officers nnd Public Employee. :1

Curr. Low, p. 1069: Building and Construc

tion Contracts, 1 Curr. Law, p_ 874, and like

titles.

04. Cal. Civ. Code. § 2831. Gather Bank

ing Co. v. Arthur R. Briggs Co.. 138 Cal. 724,

72 Pac. 352. “A surety is one who contracts

for the payment of a debt in case of the fail

ure of another person who is himself prin

85. Defendant refused to pay over money

and when cited in contempt. claimed money

did not belong to Judgment debtor. Held,

claim asserted too late. In re Lewis, 67 Kan.

840. 72 Fee. 788.

Rothschild v. Gould, 84 App. Div. [N.

Y.] 196.

87. Wilkinson v. Vordermark [lnd. App.]

70 N. E. 538.

88. Bond conditioned to abstain from il

legal sale of liquors is Void. the statute nu

thorlllng only 0“. cnndmone‘i again“ cipally responsible for it, or. as has other

brcach of the peace. Cornett v. Com. [Ky.] wise been expressed' is a person who, bung

73 5- w- 358- liable to pay a debt, is entitled to be indem

80. Proceeding by motion improper where

statute prescribes an action. Combs v. Com..

It Ky. L. R. 1310, 71 S. W. 504.

90. State v. Foster. 109 La. 587.

9]. Coleman v. Ncims [Ga.] 46 B. E. 461.

One sentenced without being afforded an op

portunity to give bond will not be dischar

ged on hahons corpus. but will be remnndod

for resontcnce on failure to give bond. Id.

nifled by some other person, who ought him

self to have paid it before the surety was

himself compelled to do so." “'m. Deering

&. Co. v. Veal [Ky.] 78 8. W. 886, 887.

06. Rather Banking Co. v. Arthur

Briggs Co.. 138 Cal. 724. 72 Pac. 352.

96. See Guaranty, 2 Curr. Law. p. 1“.

M. See Indemnity, 2 Curr. Law, p. 298.

R.
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§ 2. Requisiies of the contract—The contract must be executed in form to

meet the requirements of the statute of frauds,“ and like all contracts involves

meeting of minds,” delivery,‘ and acceptance.“ There must be some consideration

moving to the surety at the time of his promise, or some contemporaneous con

sideration to the principal, suilicient to support his promise.8 Forbearance actu

ally given,‘ as by execution of renewal notes,5 is sufficient to bind both principal and

surety on a new contract,“ and like any contract it must be accepted by the par

ties.1

§ 3. The surety's liability—The makers of an obligation are at law, in the

absence of statute, joint or several obligors,‘ and the promisee without notice may

look on both as joint principals.” At equity always, and in many states under the

Codes, one who appears to be a principal may show by parol he is in fact a

surety," and that the entire consideration was used and received by one joint

maker tends to show the other a surety,“ but the burden of proof is on him who

would establish the suretyship relation." Thus where a wife signs an obligation

with her husband, if neither she nor her property receive any benefit therefrom,

she is merely a surety," a relation between husband and wife which is forbidden

“- See Frauds. Statute of, 2 Curr. Law, p.

108. A petition in a suit on a note alleging

that it was given in renewal of another note,

which defendant had signed as surety, and

that it was understood that he was to sign

the new note also. and that plaintiff accepted

it under the mistaken belief that he had so

signed it. states no cause of action against

the surety. Vogelsang v. Taylor [Ten Civ.

App.] 80 S. W. 637.

90. See Contracts, 1 Curr. Law, p, 026.

1. Bureties may constitute the principal'

their agent for the delivery of the bond.

Singer Mfg. Co. v. Freerks [N. D.] 98 N. W.

705.

2. Where sureties before executing abond

know that it will be accepted no notice of

its acceptance by the obliges is required.

Singer Mfg. Co. v. Freerks [N. D.] 98 N. W.;

706.

8. Pearl v. Cortright. 81 Miss. 300: First

Nat, Bank v. Johnson [Mich] 95 N. W. 975;

Merchants‘ Nat. Bank v. Ryan. 67 Ohio St.

448, 66 N. E. 436. Whore surety has remained

liable during the liability of the principal.

the principal cannot recover back from him

the consideration. because he has suffered no

loss. Hanley v. U. S. Fidelity 8; Guaranty

Co.. 131 Mich. 609, 92 N. \V. 107, The con

slderation of the contract for the perform

ance of which a surety obligation is given

is sufl‘icient to sustain such obligation as

against the surety. Pao. Nat. Bank v. Aetna

Indemnity Co., 33 Wash. 428, 74 Pac. 690.

4. Hoilimon v. Karges, 30 Tex. Civ. App.

558. 71 S. W. 299.

B. Hannay v. Moody, 31 Tex. Civ. App. 88.

71 S. W. 325; Stroud v. Thomas. 139 Cal. 274,

72 Pac. 1008; First Nat. Bank v. Johnson

[Mich] 95 N. W. 975; Dow-Hayden Grocery

Co. v. Muncy. 24 Ky. L. R. 2355, "Is S. W. 1030.

0. A “new benefit to principal." Davi.

Belau & Co. v. Nat. Surety Co., 139 Cal. 223.

72 Pac. 1001. Surrender of stocks held on

security. Zuendt v. Doerner, 101 Mo. App.

628. 73 S. W. 878. Where contract recites a

valuable consideration for its eXecution the

surety is estopped to deny it. Stanley v.

Evans [Tex. Civ. App.] 77 S. W. 17. And lo

when in form of a receipt. Thompson v.

Rush [Neb.] 92 N. W. 1060.

2 Curr. Law—112.

7. Baum v. Turner, 25 Ky. L. R. 600, 76 S.

W. 129.

8. Even where the word "Surety" appears

after signature. Galloway v. Bartholomew

[Or.] 74 Pac. 467. An agreement between

the creditor and surety that the principal is

to pay the note is nothing but a contract of

suretyship. Rowe v. Bowman, 183 Mass. 488.

67 N. E. 636.

9. Farmers' & M. Bank v. De Shorb. 137

Cal. 685. 70 Fee. 771. Where liability is joint

and several surety may be sued alone (Pac.

Bridge Co. v. U. S. Fidelity & Guaranty Co., 33

Wash. 47, 73 Pac. 772). and if both are sued in

an action it may be brought in county where

either resides (Heard v. Tappan. 116 Ga.

930). In Nebraska suretles and principals in

an action to recover damages for selling in

toxicating liquor may be joined in a. single

action (Thorst v. Lewis [Neb.] 98 N. W.

1046), and if part or some of them do not

reside or cannot be found in the county in

which the action is brought, summons may

be served upon them elsewhere (Id.). Both

must be served to support a joint judgment.

Howse v. Reeves & Co., 26 Ky. L. R. 949, 76

B. W. 513.

10. Daneri v. Gazzola, 139 Cal. 416, 73

Pac. 179. That one is a surety who appears

to be a co-maker may be shown by parol.

On a promissory note. Markham v. Cover, 99

Mo. App. 88, 72 S. W_ 474. Order of signa

ture entirely Immaterial Planters’ B. &

'1‘. Co. v. Major, 25 Ky. L. R. 702, 76 S. W.

331.

11. Daneri v, Gazzola, 139 Cal. 416, 78

Pac. 179; Stewart v. Stewart. 207 Pa. 69;

Farmers' & M. Bank v. De Shorb, 137 Cal.

685. 70 Pac. 771.

12. Marshall Nat. Bank v. Smith [Tex Civ.

App.] 77 S. W. 237.

13. Stewart v. Stewart, 207 Pa, 59; John C.

Groub Co. v. Smith, 31 Ind. App. 685, 68 N. E.

1030; Johnson v. Franklin Bank, 178 Mo. 1'71,

73 S. W. 191; Planters' B. & T. Co. v. Major,

25 Ky. L. R. 702, 76 S. W. 331; Elliott v.

Moreland [N. J. Law] 54 Atl. 224. A wife

Joining in a trust deed of her land to se

cure the husband's debt is a mere surety.

McGowan v. Davenport [N. 0.] 47 8. E. 27.
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at common law and under the codes of most states.“ Where one is personally

liable on a secured claim, and sells the security to a third party, who assumes the per

sonal liability, the purchaser stands in the relation of principal debtor, and the orig

inal promisee as surety,“ and so where property is given as security for the debt of

another than the owner, it is regarded as surety for the debt and subject to the

same equities." As between successive sets of sureties, those on a bond at the

time of the default are liable therefor," and primarily so where the subsequent

sureties have assumed liability for prior defaults and not merely as co-sureties,"

and so in a suit brought subsequent to the termination of the contract the corn

plaint is good if a breach during the existence thereof is alleged.u In general a

surety, being one of the parties primarily liable, is not entitled to notice of the

default of the principal debtor,”° but the giving of notice may be provided for in

the contract..1 The sureties on a contractor’s bond to an owner to keep free from

mechanics’ liens are liable to no one but the promises, and not to those who

furnish materials," but by act of congress," the sureties on such bonds running

to the government are liable to all persons furnishing labor or materials." Judg

ment against the principal is in some states prima facie evidence of the liability of

the surety," but this is not conclusive even where the surety appeared in the case

as an attorney." Where the surety limits his liability to a certain sum, he is liable

in addition to interest and costs which accrue from time of service of the summons

in an action for collection," and that the costs bring the amount above the limit

is no defense, for the surety could then by prolonging litigation, free himself

from liability.” Sureties on collateral but independent bonds for the same liabili

ty are co-sureties of each other.” Under the Codes of seme states a surety upon a

fiduciary bond is entitled to be present at the accounting,“0 and no action could

be brought till this was had,‘1 though not necessary where the principal had

absconded and left the state,“I and generally the liability of a surety is not fixed

till that of the principal is determined." The principal on a bond continues lia

IL Stewart v. Stewart, 207 Pa. 59; John

C. Groub Co. v. Smith. 81 Ind. App. 685, 68

N. E. 1030; Johnson y. Franklin Bank. 173

M0. 171. 73 S. W. 191; Planters' B. 8.: T. Co.

v. Major. 25 Ky. L. R. 702, 76 S. W. 331; El

liott v. Moreland [N. J'. Law] 54 At]. 224;

Magofl'ln v. Boyle Nat. Bank, 24 Ky. L. R. 585.

60 S. W. 702.

15. Steele v. Johnson, 96 Mo. App. 147, 69

S. W. 1065: Westbrook v. Bolton Nat. Bank

[Tex.] 77 S. W. 942.

1.- Johnson v. Franklin Bank. 173 M0.

171, 78 8. W. 191.

11. Gonser v. State, 80 Ind. App. 508. 65 N.

E. 764; Johnson v. Bobbitt. 81 Miss. 339;

In re Guardianship of Fardette. 86 App. Div.

[N. Y.] 50.

18. Gonser v. State. 80 Ind. App. 508, 65 N.

E. 764.

18. Keene v. Newark Watch Case Mfg.

Co.. 81 App. Div. [N. Y.] 48. Complaint good

when It is alleged that at a prior time and

"now" plaintiff was in default. Keene v.

Newark Watch Case Material Co., 89 Misc.

[N. Y.] 6.

20. Bassett v. Fidelity & Deposit Co.

[Mass] 68 N. E. 205. But see Police Jury

of Parish of Vernon v, Johnson. 111 La. 279.

21. When made a condition precedent to

liability there must be an allegation of per

formance or some excuse for nonperforln—

ance. Granite Bldg. Co. v. Saviile'a Adm'l'

an.) 43 8. E. 351. A covenant to bring no

claim l‘ainst surety later than six months

after death of principal is not unreasonable.

Id. A delay of eleven days after default

does not comply with covenant to notify im

mediately. Nat. Surety Co. v. Long [C. C. A.]

125 Fed. 887. Notice two days before trial

insufficient when a. covenant to notify of de

fault of principal on an indemnity bond.

In re Byers' Estate. 205 Pa. 86. “Immediate

ly" means within a reasonable time—a ques

tion for the jury. Fidelity & Deposit Co. v.

Robertson, 138 Ala. 879.

22. Greenfield L. & I. Co. v. Parker. 159

Ind. 571. 65 N. E. 747. But see Town of

Gastonia v. McEntee-Peterson Engineering

Co., 131 N. C. 863.

23. Act of Aug. 18. 1894.

24. Does not include transportation of la~

borers. U. S. v. Fidelity & Deposit Co.. 8‘

App. Div. [N. Y.] 475.

25, 20. Park v. Ensign, 66 Kan. 50. 71 Fee.

230.

27. Bassett v. Fidelity & Deposit Co.

[Mass] 68 N. E. 205.

28. Held v. Burke, 83 App. Div. [N. Y.]

509.

20. Barker vv Boyd. 24 Ky. L R. 1389. 71

S. W. 528.

80. In re Bill's Estate. 41 Misc. [N. Y.] 270.

31. Stratton v City Trust. 8. D. k 8. Co..

86 App. Div. [N. Y.] 551.

an. Kurz v. Hess. 86 App. Div. [N. Y]

529.

3.1. In re Wiseman, 123 Fed. 185: Frazer v.

. Frazer. 25 Ky. L R. 473, 76 S. “K 18.
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blc till any possibility of action is barred by the statute of limitations and till

then he canth recover security he has deposited as indemnity with the surety,“

nor can a decree of the court discharge the liability of the surety in an action to

which the obligees or creditors are not parties." The statute of limitations runs in

favor of the surety, a town oflicer, from time of defalcation and not of expiration

of the term." When, however, there is a series of continuing obligations, the sure

ty may revoke his offer at any time as to future transactions.“

§ 4. The surely’s defenses. A. Legal defenses to surety/s Ziability.—Where

a surety signs an instrument subjcct to conditions, but to be delivered by the

principal, it is good in the hands of a creditor in ignorance of the conditions,“

and the principal or co-surety, with instructions to see that conditions are com

plied with, may be regarded as remaining surety’s agent." Where the sig

nature of surety is forged, he is not liable unless he has purposely withheld this

information till after the claim against the principal ceased to be collectible.“

The surety may set up the defense of payment by him even though judgment has

been rendered against the principal.“

(§ 4) B. Defenses based on eziinguishment or absence of principal’s liability.

-—The surety may set up any defense to the claim of the creditor which the

principal might use,“ but he cannot set of! an unliquidated debt of the creditor to

a solvent principal for that would deprive the principal of his right to elect his

remedy,“ and surety on a fiduciary bond cannot set up as a defense that the

officer or trustee was exceeding his authority,“ and so the surety cannot set up

the want of authority of creditor to make the contract when that defense is not

open to the principal," but that loss occurs on another contract than that to

which surety is a party is a good defense.“ The surety on a note cannot set off

a claim on account due the principal by the payee assigned to the surety after

the suit was brought,“ nor is he entitled to have money owing the principal from

the payee before the note matures applied to the payment of the same.“

(§ 4) C. Defenses based on changes of the contract or novation of the risk.—

A surety has the right to stand on the strict terms of his agreement, and any alter

ation thereof without his consent operates as a new contract to which he is not

a party, and he is consequently discharged, and this is true, though the surety

sustains no injury, and even if the change be for his benefit.“ Execution of a

41. American Surety Co. v. U. S. [C. C. A.]

123 Fed. >287.

42. Surety of an indemnity bond may set

84. Shea v. Fidelity & Casualty Co., 39

Misc. [N. Y.] 107.

35- Cook v. Casler, 78 App. Div. [N. Y.]

279.

36. Grant County 3., L. & S. Ass'n v. Lem

mon [Ky.] 78 S. W. 874.

37. White Sewing Mach. Co. v. Courtney,

Hi Cal. 674. 75 Pac. 296.

38. Seaton v. McReynolds [Tex. Clv. App.]

72 S. W. 874. Surety signs note in which

amount is left blank. Dow-Hayden Grocery

Co. v. Muncy. 24 Ky. L. R. 2255, 73 S. W.

1080. Knowledge of creditor of condition

makes it a good defense. Novak v. Pitlick,

120 Iowa. 286, 94 N. W. 916; Candle v. Ford,

24 Ky. L. R. 1764, 72 S. W. 270. Name of

one as co-surety, whose signature does not

appear. operates as notice. City of Butte v.

Cook [Mont.] 74 Pac. 67; People v. Sharp

[Mich.] 94 N. W. 1074. Absence of signature

of principal held to put creditor on his

zunrd. Novak v. Pitlick, 120 Iowa. 286, 94

N. W. 916.

an. Com. v. Roark. 25 Ky. L. R. 603, 76 S.

\V. 140.

40. Maxwell V. Wright [Ind. App.] 64 N.

E. 893.

up the defense that no demand nor notice of

default was made on principal. U. S. v.

Quinn [C. C. A.] 122 Fed. 65. On sheriff's

bond, that execution was properly had. W.

T. Rickards & Co. v, Bemis & Co. [Tex. Civ.

App.] 78 S. W. 239. The administrator and

sureties may defend a. suit, on a. bond con

ditioned that the estate will be administered

according to law, for failure to pay judg

ment debts on demand. by showing that the

assets have been used according to law. Mc

Intlre v. Cottrell [Mass] 69 N, E. 1091.

43. Kinzie v. Riely's Ex'r, 100 Va. 709.

44. Clark v. Pence [Tenn.] 78 S. W. 885;

Lake County v. Neilon [Or.] 74 Pac. 212.

45. City of Madison v. American Sanitary

Engineering Co.. 118 Wis. 480, 95 N. W. 1097.

46. State v. Weeks, 92 Mo. App. 359.

47. 48. Ewing v. Wilbor, 208 Ill. 492, 70

N. E. 675.

49. Bauschard Co. v. Fidelity & Casualty

Co., 21 Pa. Super. Ct. 370; Shelton v. Ameri

can Surety Co., 127 Fed. 736. The agreement

of a surety is to be determined by the same
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warehouse bond covering certain liquor does not relieve the sureties upon the

distiller’s bond from liability." The contract, however, may in terins provide or

clearly contemplate such alterations, and the surety is then deemed to have given

his consent in advance to such change." The surety also has an additional ground

for discharge from an altered contract as a novation of the surety’s risk, and this

is held to be a complete defense, whether or not the alteration is for his bene

fit.“

risk.“

canons of interpretation as are applied to

other contracts without technical nicety or

strained distinctions. N. K. Fairbank Co. v.

American B. & '1‘. Co., 97 Mo. App. 205. 70

B. W. 1096. Whether a guaranty clause in

a contract was added subsequent to its exe

cution was a. question for the jury, where

the guarantor denied that it was in the con

tract when he executed it and it did not ap

pear in the copy retained by him, though it

did in two other copies. U. S. Fidelity 8: G.

Co. v. Damskibsaktieselsksbet Habii, 138

Ala. 348.

Chmge held to be material: Trade of cat

tle for horses: gratuitous reduction in price

of horses from $25 to $20 is not such a

change as will discharge surety. but achsnge

whereby horses of a. different kind and qual

ity were accepted and the time for deliVering

the cattle was extended is such an innovation

as will discharge surety. Stafford v. Chris~

tian [Tex. Civ. App.] 79 S. W. 595. Building

contract: leaving out a. vestibule door and

putting on an upper roof, though price was

the same. Burnes' Estate v. Fidelity & De

posit Co., 96 M0. App. 467, 70 B. YV. 518.

Building contract: payment of all money

due as work progressed though contract pro

vided for retention of 25 per cent. Wehrung

v. Denham. 42 Or. 386, 71 Fee. 183. Building

contract: owner to pay for all labor, etc.,

and pay contractor balance, subsequent valid

parol modification without knowledtre or

consent of surety. whereby owner paid all

money to contractor, he to pay bills. held

surety discharged. Guthrie v. Carpenter

[Ind.] 70 N. E. 486, Building contract pro

vided that no payment should be made to the

contractor until the latter had delivered to

the architect copies of all bills and vouchers

for work and materials, or releaées of all

liens, held payment without complying with

this provision discharged the surety trom

liability. Shelton v. American Surety Co.,

127 Fed. 736.

Lease: Increase of rent.

York v. Clark. 84 App. Div. [N. Y.] 383.

Surrender of lease after tine. Ziegler v.

Hallahnn, 126 Fed. 788. Waiver by principal

and contractor, of quality of dramatic per

formance. Charley v. PotthoiI. 118 Wis. 258,

95 N. W. 124.

field not to be msterlsl: Obtaining a

guaranty or ndditionnl security. Anderson

v. Hall [Neb.] 94 N. W. 981. Building con

tract: Releasing part 01' contract price

whore owners were to do part of work as

sub-contractors. Drumheiler v, American

Surety Co.. 80 Wash. 530. 71 Pac. 25. Where

a contractor voluntarily does extra work

making no charge for the same the surety

is not discharged. Snoqualmi Realty Co. v.

Moynihan [Mo.] 76 S. W. 1014. A contractor

was employed to make repairs on a ship

within s. specified time. During such time

City of New

The burden is on the creditor to show he has done nothing to alter the

the master of the ship had him do extra

work. Held, the contractor was not excused

for delay in completing his work, and a sure

ty on bond for such performance was not.

U. S. Fidelity & Guaranty Co. v. Damskib—

saktieselskabet Habil. 138 Ala. 848. A plea

averring that s. surety bond did not apply

to a. six months’ guaranty clause in the con

tract secured, held s conclusion of law, it be

ing a. question of fact whether such clause

was added subsequent to the execution of

the contract and bond. id.

50. As to unpaid taxes on spirits removed

from a warehouse. U. S. v. Richardson, 127

Fed. 893.

51. Bond for building contractor. pro~

visions made for changes in plans. changes

made held not to discharge the surety. Hed~

rick v. Robbins, 30 Ind. App. 595. 66 N. ii.

704. Under such a provision and by author

ity of architect. cellar was not excavated to

the depth contemplated, and in consequence

house stood higher. Held, surety esrop

ped to deny architect's authority and was

not discharged. Snoqualml Realty Co. v.

.\ioynihan [Mo.] 78 S. W. 1014: Bagvvell v

American Surety Co., 102 Mo. App. 707, 77 8.

W. 327; Burnes' Estate v. Fidelity & Deposit

Co., 96 Mo. App. 467. 70 8. W. 618; Fidelity 8:

Deposit Co. v. Robertson, 186 Ala. 879; Pac.

Bridge Co. v. U. S. Fidelity & Guaranty Co.,

33 Wash. 47, 73 Pac. 772: Hedrick v. Robbins.

30 Ind. App. 595. 66 N, E. 704; Travelers' Ins.

Co. v. Stiles, 82 App. Div. [N. Y.] 441.

Though alterations authorized a charge of 10

per cent. in contract price with complete dif

ference in material. held. not to be contem

pgated. Erfurth v. Stevenson [Ark.] 72 S. W.

4 .

52. Wehrung v. Denham, 42 Or. 386. 71

Pac. 133. Hold to be a chsnge of risk sulll

oient to discharge surety: Increase of cred

it. Koppitz-Melchers Brew. Co. v. Schultz,

68 Ohio St. 407, 67 N. E. 719. Commencing

divorce proceedings after becoming surety to

bond in action for nonsupport. Stands] v.

Ackerman, 86 N. Y. Supp. 468. Omission of

accounting at expiration of each month. Ind

& 0. Live Stock Ins. Co. v. Bender [Ind

App.] 69 N. E. 691. Building contracts: Neg

lect to oversee work as agreed upon. Scar

ratt v. Cook Brew. Co.. 117 Ga. 181. Over

payment. whore on honest belief, work prop~

criy performed. City of Newark v. New Jer

sey Asphalt Co., 68 N. J. Law, 458. Payinr

more rapidly than necessary not of itself

ground for release of surety. Hedrick v

Robbins, 30 1nd. App. 595, 66 N. E. 704. De

lay of owner in selecting materials only 8‘

cuses surety from liability for delay. Bat:

Well v. American Surety Co.. 102 Mo. App

70?. 77 S. “'. 327. Hold to be Insufllolenl to

discharge surety: Giving employe additional

duties without greater responsibilities_ Fos

ter v. Franklin Life ins. Co. [Tex. Civ. App]
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(§ 4) D. Defenses arising out of suspension of liability of principaI.—Where

the creditor extends the time of payment to the principal without the consent

of the surety, the latter is forthwith discharged from all liability.“ This exten

sion must be such as to be a good defense to the principal to a suit brought against

him by the creditor and hence the surety is not released it it be conditional,“

or without consideration," or if the surety consents thereto either at the time

of the extension" or in the principal contract,“8 or where the extension is simply

to the earliest possible moment for suing,” and this rule applies to property

belonging to one and given as security for the debt of another.“0 The giving of

renewal notes operates as an extension of time of payment;“ but if these are past

due, they operate as demand notes and there is no extension of time, and conse

quently no discharge of sureties." When a surety claims an extension of time, the

burden is upon him to prove it," and mere failure to sue on default does not

amount to an extension,“ nor does indulgence.“ It has been held, however, that

an express agreement to give time need not be proved." A new note given as col

lateral security and not as an extension does not release surety." While the ac

ceptance of interest after maturity is evidence of an extension, yet when a creditor

believes it is to pay another debt it is not a relief.“

(§ 4) E'. Defenses based on impairment of surci-y’s secondary remedies against

principal or collateral securities—A surety may at any time pay the entire debt

72 S. W. 91. Building contracts: Waiver oi?

certificate of a second engineer to inspect

Water plant. City of Madison v. American

Sanitary Engineering Co.. 118 Wis. 480. 95

N. W. 1097. Waiver of written order of

architect for alteration of contract. Cowlea

v. U. B. Fidelity & Guaranty Co.. 33 Wash.

120. 72 Pac. 1032. Paying contract price be—

fore completion 0! building when no agree—

ment to retain it. Mayes v. Lane, 25 Ky. L.

R. 824. 76 8. W. 899. Paying the 15 per cent.

to be retained on a. building contract to ob~

tain releases of mechanic's liens. Id. Over

payment on a. contract without knowledge of

surety. MoNally v. Mercantile Trust Co., 204

Pa. 506; Bauschard Co. v. Fidelity d: Casual

ty Co., 21 Pa. Supen Ct. 870. Neglect to

pay promptly. Bagwell v. American Surety

Co., 102 Mo. App. 707. 77 8. W. 827.

58- Stondal v. Ackerman, 86 N. Y. Supp.

468.

64. Holder of a note secured by a mort

gage without the mortgagor’s knowledge ex

tended time of payment to a grantee who

had assumed all indebtedness. and also re

leased sufllcicnt ot the land to satisfy the

debt. Held to discharge the mortgagor from

liability. even that of surety. Brosseau v.

Lowy [Ili.] 70 N. E. 901; Johnson v. Frank

lin Bank, 178 M0. 171. 73 B. W. 191; Marshall

Nat. Bank v. Smith [Tex. Civ. App.] 77 S. W.

237; Bauschard CO. v. Fidelity & Casualty

Co.. 21 Pa. Super. Ct. 870: Bhuler v. Hummel

[Neb.] 95 N. W. 350.

55. A conditional promise to give time no

defense where promise unfulfilled. Walker

v. Wash. Title Ins. Co., 19 App. D. C. 575.

Extension must consequently be by the

obliges and not from the beneficiary. Guar

anty Co. v. Pressed Brick Co., 191 U. 8. 416.

56- Steelc v. Johnson [Mo. App.] 69 8. W.

1065; Bnivcly v. Fisher. 21 Pa. Super. Ct. 56;

Stroud v. Thomas, 139 Cal. 274. 72 Pac. 1008.

Unonforceable check given as consideration.

Bank of Morehead v. Elam, I4 Ky. L, R.

2425. 74 S. W. 209.

87. Stanley v. Evans [Tex Civ. App.] 177

S. W. 17.

58. Winnebago County State Bank v. Hus

tel. 119 Iowa, 116, 93 N. W. 70; City of Madi

son v. American Sanitary Engineering Co..

118 Wis. 480. 95 N. W. 1097; First Nat. Bank

v. Wells, 98 Mo. App. 573, 73 S. W. 293. In

Louisiana. where the surety binds himself

“waiving rights of discussion and division"

and binding himself "in solido." he is held to

have waived right of discharge on exten

sion. Moriarty v. Bagnetto. 110 La. 598.

59. Could not get into court sooner than

time to which note was extended. Guerguin

v. Boone [Tex. Civ. App.] 77 S. W. 630.

00. Westbrook v. Bolton Nat. Bank [Ten

Civ. App.] 75 S. W. 842.

61. Westbrook v. Belton Nat. Bank [Tex

Civ. App.) 75 S. W. 842; Steele v. Johnson, 96

Mo. App. 147, 69 S. W. 1065; Parlin & 0. Co.

v. Hutson, 198 Ill. 389, 65 N. E. 93; White

Sewing Mach. Co. v. Courtney. 141 Cal. 674.

75 Pac. 296.

83. Johnson v. Franklin Bank. 173 M0.

171, 78 8. W. 101.

08. Columbia. Fina.an d: Trust Co. v.

Mitchell's Adm'r. 24 Ky. L. R. 1844. 72 S.

W. 350.

64. Hollimon v. Karger. 30 Tex. Civ. App.

558, 71 S. W. 299. Payment of interest in

advance is prima tacie evidence oi.’ an agree

ment to extend tho time of payment to the

time for which the interest is so paid. This

presumption is one of tact, not of law. and

hence does not change the burden of proof.

Guerguin v. Boone [Tex. Civ. App.] 77 B. W

630. Forbearance to sue on a. note in the

absence 0! an agreement by the payee not

to do so does not menu! to an extension oi!

the time of payment. Id.

65. Steele v. Johnson, 96 Mo. App. 147. 69

S. W. 1065.

on. Revell v. Thrash. 182 N. C. 803.

M. U. S. v. Hegeman, 204 Pa. 438.

68. Swarts v. Fourth Nat. Bank [C. C. A.]

117 Fed. 1.
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and thereupon he becomes subrogated" to the remedies of the creditor agaimt

the principal debtor, the securities for the debt, and other sureties. Any impair

ment of this right by the creditor impairs his rights’0 and therefore, when the cred

itor by neglect permits the security of a debt to be released, lost or rendered una

vailable, the surety is released pro tanto,’1 but mere neglect to appropriate the

security given by a debtor does not release the surety unless he is insolvent," and

even when requested to do so, if the appropriation is later set aside as a fraudulent

preference." In the same manner a valid covenant of a creditor not to levy an

execution on the property of the principal operates as a release of the surety.“

Where temporary security is given pending signature of a surety, its release does

not operate as a release of the surety," but if mortgage security is foreclosed, the

creditor loses all rights against the surety except for a deficiency judgment."

and where at such a foreclosure the sale is irregular and the property sold at a

nominal value, the surety is released up to its true value." Where a creditor

applies payments made by the principal to a debt, the surety is released pro tanto,

and he cannot subsequently withdraw this credit and apply it to another debt ;"

but if principal is overdrawn all the time, it is no defense that the creditor bank

failed to apply payments he made to the renewal note." That in a suit against

the principal the creditor does not obtain all the remedies to which he is entitled

does not operate as a release of the surety.‘o When the creditor releases several

joint principals on an appeal bond, the sureties of the others are also released."

Generally, the release of one surety releases his co-sureties, but this rule has been

changed by statute in some states."

(§ 4) F. Defenses based on fraud or concealment by creditor of material

facts.—Whenever the surety was induced to join in the contract by fraud of the

creditor of the principal with connivance of the creditor, he has a good defense ;“

but the surety cannot set up as against the creditor the fraud of the principal in

which he does not participate.“ Only some set done by the creditor to the prej

udice of the surety will discharge the surety.” The surety seeking to be relieved

year's stealings, it is conclusive on the sure69. See Subrogation.

ty. Grant County 13., L. & S. Ass'n v. Lem70. A tender of the full amount by the

surety and a refusal to accept the same by

the creditor operates as a discharge. Dan

1-rl v. Gazzoln. 129 Cal, 416' 73 Far. 179. But

not where eureties deny the existence of the

debt. Craw v. Abrams [Neb.] 97 N. W. 296.

Releasing security. Brosseau v. Lowy [111.]

70 N, E. 901.

71. Neglect to record deed of execution

sale so that security is cut out by junior

lienor. Hendryx v. Evans. 120 Iowa. 810. 94

N. W. 853. Release of mortgage security.

C. Gotzian 8: Co. v. Heine, 87 Minn. 429, 92

N. W. 898. Postponement of mortgage sale

whereby security was cut out by Junior

lienor. Mt. Sterling Imp. Co. v. Cockrell, 24

Ky. L. R. 1151. 70 S. W. 842.

72. First Nat. Bank v. Wilbern [Neb.] 93

N. W. 1002.

73. Exch. Bank of Ky. v. Thomas. 26 Ky.

L. R. 228. 74 8. W. 1086. 76 S. W. 283.

74. Crook v. Lipscomb, 30 Tex. Civ. App.

567, 70 S. W. 993.

75. Pearl v. Cortriizht. 81 Miss. 300.

7’6. “'esientt v. Fidelity & Deposit Co.. 87

App. Div. [N. Y.] 497.

77'. “'ard v. McLarnb, 118 Ga. 811.

78. Mitchell v. Wheeler [Iowa] 98 N. W.

152. Where a. defaulter. whose peculntlons

have covered a. long period of time. return

ing part of the money applies it to the last

mon [Ky.] 78 S. W. 874.

70. Lee v. Grant County Deposit Bank. 35

Ky. L. R 1208, 77 S. W. 874.

80. Rogers v. U. S. Fidelity & Guarantee

Co., 84 N. Y. Supp. 203.

81. Crook v. Lipscomb, 30 Tex. Civ. App.

567. 70 B. W. 993. -

82. In an action on e. note a justice re

corded Judgment against one surety. but re

leased a co-sursty. No appeal was taken

Held. the judgment was 1!. bar to a suit for

contribution [Miss Code 1892. 5 3270]. But!

v. Montgomery [Miss] 36 So. 67.

88. Where principal and creditor repre

sent the proceeds oi’ a loan are to be used

for one purpose and it is in fact used for

another. the surety has a good defense. Hn

worth v. Crosby, 120 Iowa. 612. 94 N. W. 1098.

84. \Vilkinson v. U. S. Fidelity & Guar

anty Co. [Wis.] 96 N. W. 560. Misrepresen

tations by s. principal to his surelies do not

work an estoppel as against the creditor.

even though the latter sues at the request

of the sureties. Principal represented to

sureties that he owned land. wile owned it.

Citizens' Bank v. Burrus [Mo.] 77 8. IV. 748.

85. City of Newark v. N. J. Asphalt Co..

68 N. J. Law. 458. Sureties not having palll

their principal's debt and having suffered no

wrong cannot claim In estoppel on the
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must moreover come into equity with clean hands and he cannot ask to be dis

charged when_he and the principal have been conspiring to injure a third party.“

Before entering upon the contract it is the duty of the creditor or obligee to dis<

close all facts regarding the subject-matter of the contract, but this does not

cover personal defects of an agent,”T but covers prior dishonesty." If the obligec

discovers acts of dishonesty on the part of the principal and still retains him in his

service without notice to the sureties, he is guilty of bad faith or fraud towards

them and they will be discharged from liability for future defaults of their prin

cipal.” Mere indebtedness prior to the contract need not be communicated when

it is not sought to charge the surety with the same,” and a fair answer which is

neither evasive nor fraudulent will not be regarded as ground for discharge if

not literally true." So where the surety had the same opportunities for knowledge

as the obligee, he cannot complain if prior to the contract the principal was guil

ty of dishonesty.” A representation on part of the principal that the surety

“took no risk”” or that the principal was to pay" is not such as to relieve the

surety from liability.

(§ 4) G. Other defenses—In some states a surety is discharged to the

amount of his damage if the creditor fails to sue the principal at his request,” and

in other states this is made the rule by statute; but in those states where two

courts have jurisdiction, the principal may bring suit at the first term of either,"

and there must first be a request to sue on part of the surety." Where the surety

is fully discharged, no subsequent approval or waiver will estop him from showing

he is released;” but the execution of a renewal note to one against which he has

a complete defense operates as an estoppel."

§ 5. Rights of surety against principal and so-surety.—Upon payment to the

creditor of the full amount of the liability of the principal, the surety is subro

gated to his rights against the principal, security, and the co-sureties for their

proportional share of the indebtedness,1 and one of several sureties paying the

whole debt is entitled to contribution from his co-sureties.’ The surety need not

lent order. Court Vesper, No. 69, v. Fries,

22 Pa. Super. Ct, 250.

98. First Nat. Bank v. Johnson [Mich.] 95

ground 0! misrepresentation. Principal rep

resented that he owned property when in

fact his wife owned it. Citizens' Bank v.

Burrus [Mo.] 77 S. W. 748. N. W. 975.

80. Stratton v. Thomas [Mich.] 94 N. W. 94. Rowe v. Bowman, 183 Mass. 488, 67

1053. A surety signing a note and giving N. E. 636,

it to the principal for delivery is liable for 95. Pain v. Packard, 13 Johns. [N. Y.] 171.

representations made by the latter at the 90. Robertson v. Angle [Tex Civ. App.]

time of delivery. Principal made representa

tions that surety signed as principal. Held

liable as principal, and the fact that surety

signed note on second line for signatures

was insutficient to give notice. Wm. Deer

ing & Co. v. Veal [Ky.] 78 S. W. 886.

87. Aetna Indemnity Co. v. Schroeder [N.

D.] 95 N. W. 436.

88. Ind. & 0. Live Stock Ins. Co. v. Bender

[Ind. App.] 69 N. E. 691. Knowledge of dis

honesty by an agent in ministerial matters

only will not be imputed to the master.

Aetna Indemnity Co. v. Schroeder [N. D.] 95

N. W. 436.

89. In determining the question of good

faith. the fact that the principal was delin

quent when the bond was executed might be

considered. Union C. L. Ins. Co. v. Prigge

[Minn] 96 N. W. 917.

90. Ida. County Snv. Bank v. Seidensticl-ter

[Iowa] 92 N. W. 862.

91. City Trust. S. D. & S. Co. v. Lee, 204

Ill. 69, 68 N. E, 485.

92. All parties members of same benevo

76 S. W. 317.

07. Burge v. Duden [Mo. App.] 78 S. W.

653; McKeivy v. Berry, 21 Pa. Super. Ct. 276.

49913. Erturth v. Stevenson [Ark.] 72 S. W.

5 ga. Baut v. Donly, 160 Ind. 670, 87 N. E.

0 .

1. See Subrogation; Kolb v. Nat. Surety

Co., 176 N. Y. 233, 68 N. E. 247. A party be

coming a surety at the request of a. co-surety

is nevertheless liable to the latter for con

tribution. Bishop v. Smith [N. J. Law] 57

Atl. 874.

2. A surety is liable for contribution for

his proportional part. Bishop v. Smith [N.

J. Law] 57 Atl. 874. In determining this

proportional part, the liability of the prin

cipal should not be counted. Bond executed

by one principal and five sureties, held in

an action for contribution that each surety

was liable to his co-sureties tor one-fifth of

the amount, not one-sixth. Id. The right to

contribution does not become enforceable un

til an actual payment, in whole or in part,
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wait till judgment is rendered before payment,“ and where some co-sureties pay a

judgment pro rata, they alone are subrogated to it.‘ So where the sureties of a

defaulted contractor complete the work, they are subrogated to payments there

after made,‘ and if their offer to complete is refused, the damage will be based on

the lowest amount for which it could be performed plus interest.“

Indemnification and contribution.-—Morcover, on payment of any sum as surety

for the principal, the surety has a right of indemnity or may recover on an implied

contract from the principal,’ This is true though a note due in the future is given

by the surety and accepted by the creditor in payment of the debt,‘3 but in general this

right does not arise till the surety has suffered damage.‘ Where a surety has paid a

judgment rendered against himself and his principal, the latter is estopped in a suit

by the surety to deny liability for the original debt.1° When the sureties have had a

judgment against the principal assigned to a third party in order to keep it alive.

they have none the less a right of action against him in indemnity ;“ but where

some of the sureties pay their pro rata share, they become creditors of the prin

cipal for that amount only.“ For any payment in excess of his pro rata share,

surety may recover in an action for contribution from his co-sureties which action

is akin to indemnity ;” but such recovery is limited to the pro rata liability of

each unless it appears that some of the sureties are insolvent.“ In the absence of

statute, all sureties must be parties to the suit, for it is essentially an equitable

action in which all parties must be joined." Where a surety has property given

to indemnify him against loss, he may be compelled to share it with his co

sureties;" but in the absence of fraud, there is no objection to a surety stipulating

before he enters upon the contract for a separate indemnity." But where a surety

is fully indemnified by such security, he cannot compel the co-sureties to contribute

since he has suffered no damage ;" but if the security is worthless, it does not

of the common obligation has been made tion. Atleo v. Bullard [Iowa] 98 N. W. 889;

(Id.), or until something has been done _Mendel v. Boyd [Neb.] 91 N. W. 860

equivalent to a discharge thereof (Id.). The 8.

giving of mortgages by sureties on their

property, as part payment. and allowing

Judgment to be entered by confession for the

remainder, the obliges giving a. satisfaction

for the original judgment is a. sufliciont pay

ment. Id.

See Contribution. 1 Curr. Law. p. 704.

8. Howe v. White [Ind.] 69 N. E. 684.

4. Campau v. Detroit Driving Club [Mich.]

98 N. W. 267.

5. St. Peter's Catholic Church v. Vannote

[N. J. Eq.] 56 Atl. 1037, In the absence of

any stipulation to that effect, the refusal of

owner to allow surety to complete the work

of s. defaulted contractor no defense. Mc

Nally v. Mercantile Trust Co.. 204 Pa. 696.

6. Degnon-McLean Const. Co. v. City

Trust, 8. D. & 5. Co.. 40 Misc. [N. Y.] 630.

7. Christian v. Highlands [Ind. App.] 69

N. E. 266. A surety is entitled to recover

the amount paid on a judgment and costs

from an undisclosed principal, where the

latter breaks the bond. (Bond for saloon

keeper. conditioned that he would keep no

gambling devices. Defendant's undisclosed

principal ordered nickel-in-the-slot machine

placed in saloon.) City Trust. S. D. & 8. Co. v.

American Brew. Co., 84 N. Y. Supp. 771. A

surety may purchase his principal's property

at an execution sale under a judgment

against both the principal and himself.

though he neither nsserted any claim of

surctyshlp nor made it of record in the ac

Aucrbach v. Begin, 40 Misc. [N. Y.] 695.

9. Christian v. Highlands [Ind. App.] 69

N, E. 266.

10. Reed v. Humphrey [Kan] 76 Fee. 890.

If at the time a. surety makes payment. ho

is legally bound to pay the debt. he may

recover from the principal or co-suroty.

though at the time the payment was made

the principal or co-surety was discharged.

Principal discharged on the ground that the

Judgment against the surety had been dor

mant as against the principal for over one

year. Id.

11. Archer v. Laidlaw [Mich.] 97 N. W.

159.

12. Campau v.

[Mich.] 98 N. W. 267.

18. Right may be enforced in law or

equity. Weston v. Elliott [N. H.] 5'! AU. 836;

Norwood v. Vi'ash., 136 Ala. 65?. Where such

remedy is given by statute, it is cumulative

merely and does not bar the remedy of sure

ty to enforce contribution at equity. Dysart

v. Crow, 170 Mo. 275, 70 8. W. 689.

14. McAllister v. Irwin's Estate, 31 Colo.

2158. 78 Pac. 47.

15. Dysart v. Crow, 170 M0. 275, 70 S. W.

689.

16. Westbrook v. Belton Nat. Bank [Tex.]

77 S. W. 942; Barker v. Boyd. 24 Ky. L. R.

1389. 71 B. W. 528.

17. McDowell County Com’rs v.

131 N. C. 501.

18. Linder v. Snow [Ga] 46 S. E. 732.

Detroit Driving Club

Nichols,



2 Cur. Law SURETYSHIP § 7. 1785

operate as a bar." Where some of the sureties of a forfeited bail bond are dis

charged by the courts as having brought the principal back, it operates as payment

and does not discharge the co-sureties.” So the surety may compel the principal

in an equitable action in the nature of specific performance to exonerate him from

liability,21 and on the same principle is entitled to have execution go first against

the principal where judgment is entered,“ and to have his lands sold even when

exempt from sale for ordinary debts of similar amounts,” and so he may insist on

resort to a fund set apart to secure the debt before recourse is had against him."

The contract of suretyship imposes, no duty upon the sureties to defend their

principals," gives the latter no right to represent the sureties," and gives one

surety no authority in any capacity to charge his fellows by either his knowledge

or his conduct ;" but a surety may represent his co-surety in stating that the sig

natures are conditional." Where a surety negligently allows a judgment to be

recovered upon his bond, the latter being void in its inception, he cannot recover

of another upon the latter’s promise to indemnify him from liability thereon.29

§ 6. Security held by surety and rights thumbs—Where security is given to

the surety to indemnify him against loss, it may be reached in an equitable action

by the creditors, the surety and principal both being parties.” Where this sc

curity is given by a third party, it stands in same relation as a surety and is liable

to release in the same way."

§ 7. Remedies and procedure.—The right of subrogation, exoneration and

contribution are equitable, but when given by statute to be enforced in courts of

law, the provision is cumulative and does not bar the equitable remedy.” When

one is surety on a bond in a. court of equity, a judgment may be rendered against

him in that court, though it is a legal obligation.“ Where the separate items

sued for are all alleged breaches of the bend, it is not necessary that each item

~1hou1d be alleged in a separate paragraph of the complaint.“

attorney for his principal does not render

the Judgment in that action conclusive upon

either him or his co-sureties in a separate

suit brought against them. Park v. Ensign.

19. Mason's Ex'r v. McKnight. 86 Ky. L

R. 903, '76 S. W. 509.

20. State v. Bongard. 89 Minn. 428. 94 N.

W. 1093. Where a. bail bond provides for

liability of sureties for default of principal

and for amount of his fine, imprisonment

does not discharge them from liability for

fine. People v. Connolly. 88 App. Div. [N.

Y.] 802.

81. Alderson's Adm'r v. Alderson. 63 W.

Va, 888. May have injunction to restrain

insolvent principal from disposing of his

property and have a receiver appointed. San

ford v. U. B. Fidelity & Guaranty Co., 116 Ga.

689.

n. Hollimon v. Karger. 30 Tex. Civ. App.

558, 71 8. W. 299.

33. Statute provides that if the income

from land will pay debt in five years it shall

not be sold on execution. Alderson's Adm’r

v. Alderson, 53 W. Va. 388.

34. Town of Gastonia. v. McEntee-Peterson

Engineering Co.. 131 N. C. 859.

85. Surety appearing as attorney for prin

(‘ipal does not render judgment rendered

against the principal conclusive upon him

as surety in a separate suit brought against

him. Park v. Ensign, 68 Kan. 50. 71 Pac. 230.

20. A surety is not concluded by a judg

ment in an action against principal only

from using in a. separate action a defense

unsuccessfully urged by the principal. Park

v. Ensign. 86 Kan. 50, 71 Pac. 230.

27. The fact that one surety acts as the

66 Kan. 50, 71 Fee. 230.

:8. That the bond was not to be delivered

until another signed it. statement made by

one surety, co-surety being present and say

ing nothing. held statement inured to the

benefit of the latter. Norris v. Cetti [Tex.

Civ. App.] 79 S. W. 641.

29. Bond for selling intoxicating liquor.

Gorman v. Williams, 117 Iowa, 560, 91 N. W.

819.

80. Nourse v. Weitz, 120 Iowa, 708, 95 N.

W. 251; Christian v. Highlands [Ind. App.]

69 N. E. 266: Jennings v, Taylor [V8.1 45 S.

E. 913; Magofl‘in v. Boyle Nat. Bank, 24 Ky.

L. R. 585, 69 S. W. 702. But see Howse v.

Reeves 6': Co., 26 Ky. L. R. 949, 76 S. W. 513.

If power of private sale given by contract

the surety incurs no liability if he sells for

less than full value of the security. Iron

City Nat. Bank v. Rafferty, 207 Pa. 238.

81. Westbrook v. Belton Nat. Bank [Tex.

Civ. App.] 75 S. W. 842.

32. Dysart v. Crow, 170 M0. 275, 70 S. W.

689.

83. Twin City Power Co. v. Barrett [C.

C, A.] 126 Fed. 302.

34- Action against a county creditor and

his sureties to recover money alleged to be

due the county. Nowlin v. State, 30 Ind.

ADD. 277. 66 N. E. 54.
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Nature and kinds—Taxes are the enforced proportional contributions

from persons and property levied by the state by virtue of its sovereignty, for tlw

support of government and for all public needs.1 Since in legal contemplation they

are neither debts nor contractual obligations, but in the strictest sense of the

word, exactions,’ the only warrant for their imposition must be found in some

positive law, and they cannot be enforced unless imposed in the manner author

ized.8 The power to require these contributions or exactions is an incident of

sovereignty inhering in the legislative branch of the government,‘ and unless re

strained by constitutional provisions, the power of the legislature as to the mode.

form, and extent of taxation is unlimited.‘

1. This definition applied to the Special

Franchise Tax Law of New York. Heer

wagen v. Crosstown St. R. Co.. 90 App. Div.

[N. Y.] 276. Water rates are in no sense

taxes. but merely the price paid for water

as a commodity. Powell v. Duluth [Minn.]

97 N. W. 450.

2. Board of Chosen Freeholders of Atlantic

County v. W'eymouth To. 88 N. J. Law, 662.

3. Queens County Water Co. v. Monroe.

88 App. Div. [N. Y.] 106. A statute which

levies a tax is to be construed most strong

ly against the government and in favor of

the citizen. The government takes nothing

except what is given by the clear import of

the words used, and a well-founded doubt

as to the meaning of the act defeats the

tax. People v. Miller. 177 N. Y. 61, 69 N.

E. 124: Ashe Carson Co. v. State. 138 Ala.

108. Failure to comply strictly with those

provisions of the tax laws which are intended

for the guidance merely of the ofllcers in the

conduct oi the business deVolved upon them.

desizned to secure order. system and dis

patch in proceedings, and by a disregard

of which the rights of parties interested

cannot be injurioust affected. will not usual

ly render the proceedings void (City of 0r

lnnrlo v. Equitable B. k L. Ass'n [Fla.]

33 So. 986); but where the requisites pre

scribed are intended for the protection of

the citizen and to prevent a. sacrifice of his

prf‘lllel‘ly, and a disregard of them might

nnd generally would injuriously ailect him.

cannot be disregarded. and failure to observe

them will render the proceedings invalid

(111.). Under 0. 29. Nebraska ans 1893, a

tax cannot be levied on road districts to pay

While the power vested in the legis~

an indebtedness incurred after the approval

of the act. Dixon County v. Chicago, M., St.

P. d: O. R. Co. [Neb.] 96 N. W. 340.

4. It is one of the drastic powers exercised

by governmental bodies. Sperry v. Butler.

75 Conn. 869. The right to incur an obliga

tion implies the right to raise money by

taxation for its payment. Manning v. Devil's

Lake [N. D.] 99 N. W. 51.

6. Caretairs v. Cochran, 198 U. B. 10.

"While the power to tax involves the power

to destroy by excessive taxation, where the

tax is not imposed for that purpose. nor

laid upon property, but upon the franchise

of a corporation or upon the right of suc

cession by an individual, and all property.

whether exempt by Federal law or not, is

treated alike by including it in the np~

Draisai made to fix the tax. the state has

the power to impose a franchise or a suc

cession tax even if substantially all the prop

erty so appraised happens to be exempt

from taxation by Federal stntutes." Poop!»

v. Knight, 174 N. Y. 475, 67 N. E. 66. A by

law of a city mnking it the duty. whenever

the sidewalk fronting or adjoining any lot

of land in the city shrill be wholly or par

tially covered with ice. of the owner or or

cupnnt to cause the snow and ice to be re

moved is not an improper exercise of the

taxing power. State v. McMahon [Conn.]

65 Atl. 691. Suhicct to constitutional limita

tions. the legislature may adopt any means

it sees fit to assess and ms property for the.

purpose of (let'rayinpr the expenses of gov

ernment. State v. Eldredge [Utah] 78 Pac.

337.
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lature is plenary,‘ and limited only by the necessity of the occasion," it is never

theless subject to several limitations express and implied. Among the former may

be instanced the provisions in the Federal constitution forbidding the deprivation

of property without due process of law,‘ guaranteeing the equal protection of the

laws,” and denying to the states the right to tax objects of interstate commerce ;'°

likewise the provisions of the various state constitutions restricting the rate of

taxation,“ and inhibiting the levy by the state of taxes for municipal purposes."

The taxing power is likewise subject to several well defined implied limitations.

which are also embodied in many state constitutions. The persons and property

must be within the territorial limits of the taxing power ;" the tax laid must

6. Adams v. Kuykendall [Miss] 85 So.

830.

7. Yazoo & M. V. R. Co. v. Adams. 81

Miss. '0.

8. Mo. v. Dockery. 191 U. S. 165. A Ken

tucky corporation operating a terry across

the Ohio river is deprived of its property

without due process of law by the action of

that state in including for purposes of tax

ation in the valuation of the franchise de

rived by the corporation from Kentucky. the

value 01’ an Indiana franchise for a. ferry

from the Indiana to the Kentucky shore.

Louisville 8; J. Ferry Co. v. Com., 188 U. S.

385. 47 Law. Ed. 513; Id., 188 U. B. 399, 47

Law. Ed. 519. A legislative enactment that

on the failure of a grantee of state swamp

land to pay all arrearages of taxes levied

thereon on or before a given date. the title

or interest of such grantee should be {or

i'eited. is invalid as depriving a person of his

property without due process 01' law. Parish

v. East Coast Cedar Co., 133 N. C. 478. A

statute imposing a tax on the business of

advertising in street cars and that the com

pany selling the advertising privilege shall

be liable for the payment of the tax is un

constitutional, as depriving one of property

without due process of law. Knoxville Trac

tion Co. v. McMillan [Tenn.] 77 S. W. 665.

0. Mo. v. Dockery, 191 U. S. 165. The

equal protection of the laws is not denied

by the Alabama Code providing for the tax

ation of railroad stock because of the ex

emption of stock in domestic railroads and

in others that list substantially all their

property for taxation. Kidd v. Ala" 188 U.

S. 730. 47 Law. Ed. 669. Kentucky statutes

providing that personal property of home

corporations shall be taxed in the state.

though it may be situated in another state,

does not deny the equal protection 0! the

laws. though the property may be taxable

in another state. Com. v. Union Refrigerator

Transit Co. [Ky.] 80 S. W. 490.

10. A state may not impose a tax which

is in any way a. burden upon interstate com

merce; but it may impose a privilege tax

upon corporations engaged in interstate com

merce for carrying on that part of their

business which is wholly within the taxing

state and which does not affect their inter

state business or their right to carry it on

in that state. Allen v. Pullman's Palace Car

00., 191 U. S. 171. Cars of a foreign corpora

tion. not a railroad corporation, having its

domicile in another state. which are merely

in transit within the state for the purpose

of bringing merchandise from another state

into or through the state. are instruments

of interstate commerce. and not subject to

taxation within the state. In re Union Tank

Line Co., 204 Ill. 847, 88 N. E. 504. The pro

vision of a. state tax law that sleeping car

companies doing business in the state pay a

certain sum per annum per car. and which by

its terms applies to cars running through the

state as well as those operated wholly with

in the state. is repugnant to the commerce

clause of the Federal constitution. Allen v.

Pullman's Palace Car C0.. 191 U. S. 171. Logs

which have been cut and floated down a

stream and its tributaries to a boom or

sorting gap from which they are to be

shipped by rail as needed to a point outside

the state are not while awaiting delivery

to the railroad company, the subject of inter

state commerce so as to be exempt from

state taxation. Diamond Match Co. v. On

tonagon, 158 U. S. 82. 47 Law. Ed. 394. Goods

shipped by a corporation to its distributing

agent in another state. in the original pack—

age. to be kept in stock. and used to fill

contracts of sale made by the company's

salesmen. the agent having no authority to

fix prices. are not while thus stored articles

of interstate commerce. and may be taxed,

American 8. & W. Co. v. Speed. 110 Tenn.

524. 75 S. W. 1037.

11. In levying a. state tax. the legislature

is prohibited by the constitution from fixinar

a higher rate of taxation upon lands outside

of corporate cities. towns and plantations

than the rate upon lands within such munic

ipalities. In re State Taxation [Me] 58 At].

827. County authorities cannot assess a tax

against a. road district, which, together with

the assessment for other county purposes.

exceeds 15 mills on the dollar of valuation.

Dixon County v. Chicago, 14., St. P. & O. R.

Co. [Neb.] 95 N. W. 340.

12. The Juvenile Court Act of Missouri.

relating to the treatment of neglected and

delinquent children and providing that the

localities for whose benefit the law is en

acted shall be required to pay the expenses

of carrying out its provisions. is not violativc

of a. constitutional inhibition against the

levying of taxes for municipal purposes [Ses

sion Acts 1903, p. 213]. Ex parte Loving

[Mo.] 77 S. W. 608. An act authorizing an

extra levy of taxes for the payment 0! road

bonds held constitutional. Sisk v. Cargile.

138 Ala. 164. The Michigan statute creating

a board of state tax commissioners. and em

powering it to revise the assessments or

Property in the toWnships and cities of tin

state. is not unconstitutional as an invasion

of the right of local self-government [Act

No. 154, P. A. 1899]. Detroit United R. v.

Board of State Tax Com'rs [Mich] 98 N.

W. 997.

13. Carstairs v. Cochran, 193 U. S. 10.
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operate uniformly and equally throughout the taxing district.“ The tax must be

14. Kidd v. Ala... 188 U. S. 730. 47 Law.

Ed. 66!); Pump v. Lucas County Com'rs, 69

Ohio St. 448. 69 N. E. 666; St. Ann‘s Asylum

v, Parker, 109 La. 592. Exemption of small

personal incomes from income tax does not

discriminate against corporations. W. C.

Peacock & Co. v. Pratt [C. C. A.] 121 Fed.

772. Poll tax. Eltinp; v. Hickman, 172 M0.

237. 72 S. W. 700. The aphorlsm “taxation

must be equal and uniform," whatever view

may be taken of its meaning and practical

effect. is not a fundamental maxim of gov

ernment. limiting the legislative power, un

less embodied in the state constitution. State

v. McMahon [Conn] 55 At]. 691: Appeal of

Nettleton [Conn.] 56 Atl. 665. The provision

of the Federal constitution that all duties,

imp0sts and excises shall be uniform

throughout the United States establishes a

rule only for taxation by the Federal gov

ernment. and has no application to the pow

ers of a state or territory. W. C. Peacock &

Co. v. Pratt [C. C. A.] 121 Fed. 772. Water

rates are not taxes within the meaning of

those constitutional provisions which require

a uniformity of taxation. Powell v. Duluth

[Minn.] 97 N. W. 450. “'hen the method

is prescribed. the levy must embrace all the

property within the district to which the

principle of the assessment applies. Beck

\'. Holland [Mont.] 74 Pac. 410. A statute

held invalid because excepting a town from

the operation of a c0unty tax or assessment.

Day v. Roberts [Va] 43 S. E. 362; Harper

v. New Hanover County Com'rs, 133 N. C.

106. In Massachusetts, the test as to the

constitutionality of tax laws has always

been whether the tax was proportional and

reasonable. White v. Gave. 183 Mass. 833.

67 N. E. 359. A statute authorizing the as

sessment of the cost of a. street improve

ment by the frontage rule is not in conflict

with the constitutional requirement of unl

forrnity. Deane v. Ind. M. & Const. Co., 161

Ind. 371. 68 N. E. 686; Beck v, Holland

[Mont.] 74 Fee. 410. An ordinance imposing

a. license tax on vehicles using the streets

of s. city, but omitting street cars, automo

biles and vehicles of nonresidents, is nOt

open to the objection of invidlous discrimi

nation. lir-rsey v. Terre Haute. 161 Ind. 471.

68 N. E. 1027. When the difference is deep

and radical between two domains in which

the some kind of property may be situated.

a law which makes them one district for

taxation. so that all the property of the

same kind in the some district must be taxed

alike, and no reasonable distinction be per

mitted, must be so plain and urgent that no

other intention can be suggested. Foster v.

Pryor. 189 U. S. 825. 47 Law. Ed. 835. The

requirement of uniformity applies only to

assessments and taxation. and does not con

trol the expenditure of the money when col

lected. Kerr v. Perry School Tp. [Ind.] 70

N. E. 246. An act which does not discrimi~

note in the levy of a poll tax in the road dis

tricts organized under it. but operates alike

upon all male inhabitants of a certain age

therein. is not in violation of the constitu

tional provision in reference to uniformity.

Biting v. Hickman. 172 M0. 237, 72 S. W.

700. An act changing the method of compon

ssting a public officer from the fee to the

salary system is not invalid as a statute levy

ing s. tax void for non-uniformity. Verges

v. Milwaukee County, 116 Wis. 191, 98 N.

W. 44.

In construing laws which impose taxes.

courts will incline to that construction which

will avoid double taxation; but the power. if

clearly exercised, cannot be denied to the

legislative body. Woodruff v. Oswego Starch

Factory, 177 N. Y. 28, 68 N. E. 994. Taxation

of rents reserved in lease in fee and tax on

the real estate. Id. Payment by members

of a co-operstive insurance company of taxes

on the property insured and tax on the mon

ey contributed by them for the payment of

losses. German Wash. Mut. F. Ins. Co. v.

Louisville [Ky.] 78 S. W. 472. Payment by

such company of license for carrying on busi

ness. Id. Tax on billiard, pool, and other

tables according to their value, and license

tax against proprietor (State v. Jones

[ldaho] 75 Pac. 819), and the taxing of tangi

ble property to corporation and of shares of

stock to the holders (Ill. Nnt. Bank v. Kin

sella. 201 Ill. 31, 66 N. E. 338), have all been

sustained against the objection of double

taxation. In Kentucky, a county may levy

a. poll tax on the inhabitants of a. town for

county purposes. although' the town has at

the same time levied a. like tax for town

purposes. Short v. Bartlett, 24 Ky. L. R.

932, 70 S. W. 283. The assessment of a build

ing and loan association with money loaned

arising from its earnings from interest and

premiums does not amount to double taxation

on the ground that the stockholders of the

association were assessed with the same

property. since only the stock itself was tax

able to the stockholders. International B.

& L. Ass'n v. Marion County Com'rs, 30 ind.

App. 12, 85 N. E. 297. Kentucky statute.=

providing that personal property of home

corporations shall be taxed in the state.

though it may be situated in another state

is not an unjust discrimination in favor of

railroads whose cars in use outside the state.

are not taxed in the state. a. special mode

of taxation being provided for railroad com

panies. Com. v. Unidn Refrigerator Transit

Co. [Ky.] 80 B. W. 490. Kentucky statutes

providing that personal property of home

corporations shall be taxed in the state.

though situated in another state does not

contravene the state constitution providing

that taxes shall be uniform on all property

subject to taxation within the territorial

limits of the authority levying the tax. id.

lows statutes providing for assessment of

telephone companies held to exempt them

from local taxation and therefore violative of

the constitution which provided that corpo

rate property should be taxed the same as

that of individuals. Layman v. lows Tel. Co.

[Iowa] 99 N. W. 205. In Washington, stat

ute providing for taxation of stocks of mer

chandise coming into a. county after March

first, with a provision allowing a deduction.

in the proportion the time the goods are ln_the

county bears to the entire year. is uncon

stitutional as granting privileges and im

munities. Nathan v. Spokane County [Wash]

76 Fee. 521. Washington statute providing

for the taxation of stocks of merchandise

shipped in'to a county for immediate sale

violates the constitutional provision that

all property shall be taxed according to its

value. Id. Also in that it violates the

provision thst no inhabitant or property
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for a public purpose;" and the public interest must be co-extensive with the terri

tory from which the tax is raised."

unauthorized."

In some states a special bill levying a tax is

While it is a general rule that a sovereign power conferred by the

people upon any one branch or department of the government is not to be dele

gated, the rule has an exception in that the power to tax in some cases may be

delegated to municipalities.“ The provisions of a general tax law, valid only in

part, should be sustained, if the valid portions are complete in themselves and ca

pable of enforcement." Taxes on certain forms of credits are sometimes levied for

shall be relieved from its proportionate share

of taxes. Id. A tax on shell fish shipped

out of the county held not to be an export

tax, but a method for raising funds to pro

tect the shell fish industry (Brooks v. Tripp

[N. C.] 47 S. E. 40l), and as it was not im

posed for the purpose or raising revenue. it

was not unconstitutional on the ground that

it was not uniformly laid (Id.). The pro

vision of the Ohio constitution that taxes

shall be levied on property by a uniform

rule does not require that the general reve

nue shall be so expended that each tax

payer shall receive benefits therefrom in

proportion to the amount he has paid. City

of Columbus v. Jeffrey, 2 Ohio N. P. (N. S.)

85.

15. Keeley Institute legislation unconsti

tutional. State v, Froehlich. 118 “'18. 129,

94 N. W. 50. The sprinkling of city streets

is a public purpose justifying the levy of a

tax. Maydwell v, Louisville. 25 Ky. L R.

1062. 76 S. 1V. 1091. So also the erection and

maintenance of a. municipal electric lighting

plant. State v. Allen [Mo.] 77 S. W. 868.

It is not a valid objection to a tax levied

against the taxable property of a particular

jurisdiction for local improvement that such

improvement is for the use of the public at

large. Union Pac. R. Co. v. Howard County

[Neb.] 92 N. W. 579. A city cannot exercise

its taxing power to raise funds to construct

a bridge which is not located on a street

having a legal existence. Manning v. Devils

Lake [N. D.] 99 N. W. 61. The taxing power

of a city can only be exercised for corporate

purposes. Construction of bridge outside

its boundaries to promote business interests

of the city will not sustain the exercise of

the power. Id. Incidental and indirect

benefits will'not sustain the power accruing

to a city from development of commercial

interest promoted by building a bridge out—

side its corporate limits. Id.

16. A scheme of taxation for drainage

purposes, which proceeds on the theory of

a benefit to the whole district and upon

the basis of the assessed valuation of

the district without regard to the special

benefit to be derived from any particular

property, is proper. Burguieres v. San

ders, 111 ha. 109. A legislative act malt

ing a certain county a sanitary district, es

tablishing a sanitary commission therefor,

and authorizing the commission to construct

at the expense of the county a sanitary

sewage system, extending over tWo valleys,

in which about two-thirds of the population

of the county lived, and draining an area con

taining three-fourths in value of all the prop

erty in the county is not invalid as taxing

all the citizens of the county for the benefit

of but a portion thereof, as the entire coun

ty is interested in the purification of water

courses snd the health of the section affected.

so as to prevent the spread of contagious

diseases therefrom. Keene v. Jet'terson

County, 135 Ala. 465.

17. An act changing the method of com

pensating a public oiliclal from the fee sys

tem to a salary is not open to the objection

that it imposes a tax. Verges v. Milwaukee

County, 110 Wis. 191, as N. w. 44. ‘

18. Cooley, Taxation [3d Ed.] p. 99; City

of Phila. v. Phila. Traction Co., 206 Pa. 35;

Adams v. Kuykendall [Miss] 35 So. 830'.

In re Watson [8. D.] 97 N. W. 463; City of

Norfolk v. Grlfilth-Powell Co. [Va] 45 S. E.

889; City of Troy v. Harris, 102 Mo. App. 51,

76 S. W. 662; Armour Packing Co. v. City

Council of Augusta, 118 Ga. 552. The power

to tax conferred by the state upon one of

its own municipalities is in its last analysis

the mere transfer by the state to its own

creature of authority to exercise part of the

state's attributes of sovereignty, to be used

solely for the public good. When exerted in

this way, it is the power of the state that

acts through the agency of the municipality.

Joestlng v. Baltimore, 97 Md. 689. The au

thority conferred by the Tennessee constitu

tion upon the legislature to delegate power

to county and municipal corporations to as

sess, levy and collect taxes for certain pur

poses is restricted to the purposes stated,

and excludes all others, and any statute au

thorizing these subdivisions of the state to

exercise the taxing power for any other

purpose is unauthorized and void. Colbert

v, Bond, 110 Tenn, 870, 75 S. W. 1061. An

thority granted by the legislature to a

county court to increase the salary of judges

and to levy a tax to pay the appropriation

was void. Glisson v. Galloway, 110 Tenn.

370, 75 S. W. 1061. A statute giving power to

a municipal authority to levy a tax must be

construed strictly. People v. Atchison, '1‘. &

S. F. R. Co., 201 Ill. 365, 66 N. E. 232.

19. Pump v. Lucas County Com’rs, 69 Ohio

St. 448, 69 N. E. 666; N. W. M. L. Ins. Co. v.

Lewis & C. County, 28 Mont. 484, 72 Pac.

982; State v. Fleming [Neb.] 97 N. W. 1063:

Logan County v, Carnahan [Neb.] 95 N. W.

812. Yet when it is manifest that the act'

contemplates and provides for one general

scheme or purpose, and the parts are so

interdependent one upon the other that it

cannot be supposed the legislature would

have enacted the law with the invalid por

tions eliminated, the valid portion will not

be sustained. Harper v. New Hanover Coun

ty Com'rs, 133 N. C. 106. Act ratifying a tax

levy. Birmingham Mineral R. CO. v. Tus

caloosa County, 137 Ala. 260. The exemption

from local taxation being unconstitutional,

vitiated the entire scheme for the taxation

of telephone companies. Layman v. Iowa

Tel. Co. [Iowa] 99 N. W. 205,
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the purpose of discouraging their use, such as the Federal tax on the issue of state

banks and the tax on orders given for the payment of laborers.2° Illustrative cases

relative to the power to establish or alter the rate of taxation are grouped below.21

§ 2. Persons, objects, and interests taxable. A. Tumble property and its

t-lassificatim—The word “property” is a generic term, and includes all property of

whatever description, whether tangible or intangible;l2 thus “personal property”

as employed in a tax law. includes bonds, notes, credits, and choses in action."

The legislature has the power to classify property as personal and real for the pur

pose of taxation, and in such classification, it is not controlled by common-law dis

tinctions between these classes of property."

(§ 2) B. Persons liable—The legislature may properly classify taxpayers in

devising an equal system of taxation, and may properly authorize municipal cor

porations to provide diil'erent systems of taxation for different kinds of corpora

tions.”

A tax law is not objectionable in that it makes an agent personally responsible

for the payment of a tax levied on the property of the principal in the agent’s

possession,“ and a state may tax property of a nonresident owner in the form of

credits or other choses in action, where the same are held by a resident agent for

the purpose of collection or renewal with a view to the carrying on of such transac

tions as a business."

”. A paper given by a company to an

employe crediting him with the full amount

of wages earned and debiting him with

amounts already paid to him or on his order.

and showing what is due him, which balance

is payable in cash. is not taxable under a

provision imposing a. tax on orders of a

company representing the amount of wages

of an employe given in payment for labor

and not redeemed by payment of full face

value within 80 days from issuance thereof.

Com. 7. Lehlgh Coal 8: Nav. Co.. 206 Pa. 641.

21. A statute imposing a rate upon un

improved realty of one-fourth of the regular

levy held to have been repealed by a sub

coquent statute establishing the rate at one

lmlf. Monahan v. Lewis [Del.] 55 Atl. 1.

The Illinois act (Laws 1883, p. 69). author

izing the levy of a tax of three mills on the

dollar for street lighting, does not apply

to a city having a. special charter which does

not fix a less rate for such purpose. Balti

more & 0. S. W. R. Co. v. People, 200 I11.

623, 66 N. E. 246. Under Baltimore charter.

5 40, the power to determine or alter the

tax rate is in the mayor and council. City

of Baltimore v. Robert Poole A: Son Co.. 97

.\id. 67. In Michigan. the rate of taxation

on railroad property shall be the rate which

lhe state board of assessors shall ascertain

rind determine is the average rate levied

upon other property, and in this duty the

board acts ministerially rather than Judicial

ly. Board of Education of Detroit v. State

Board of Assessors [Mich.] 94 N. W. 868.

ifnder a similar provision in Kentucky. a

turnpike aid tax cannot be collected from a

railroad for years in which no assessment

thereof on individual property was made.

Vnnceburg & S. L. Turnpike Road Co. v.

Mnysviile & B. B. R. Co.. 25 Ky. L. R. 1404,

77 S. W. 1118.

23- State v. Savage, 65 Nob. 714. .1 N.

W. 710.

28. State v. Fidelity & Deposit Co. [Tex.

Plv, App.] 80 S. W. 5“.

34. Mo., K. A: '1‘. R. Co. v. Miami County

Com'rs, 67 Kan. 434. 73 Pac. 103. The at

tempted exemption from taxation of purchase

money notes cannot be upheld as a legis

lative classification of property for pur

poses of taxation. Adams v. Kuykendail

[Miss.] 85 So. 830. The Idaho constitution

recognizes Other methods of raising revenue

than that of a tax levy on real and personal

property. Stein v. Morrison [Idaho] 75 Pac.

248. A seat in a stock exchange is not prop

erty subject to taxation within the meaning

of a Bill of Rights which declares that every

person holding property in the state should

contribute to the public taxes according to

his actual worth in real or personal prop~

erty. City of Baltimore v. Johnson. 98 Md.

737. A scheme of classification in an or

dinance that does not radically depart from

what is reasonable is not to be subjected to

judicial condemnation by facts dehors the

ordinance. Kersey v. Terre Haute, 161 Ind.

471. 68 N. E. 1027.

25. German Wash. 1“. Ins. Ass'n v. Louis

ville [KyJ IO 8. W. 154.

I0. Carstairs v. Cochran, 198 U. 8. 10:

Pioneer Fuel Co. v, Molloy, 131 Mich. 465. 91

N. W. 750: State v. Fleming [Neb.] 97 N. W.

1063; German Trust Co. v. Board of Equal

ization, 121 Iowa, 325. 96 N. W. 878.

27- Reat v. People. 201 Ill. 469, 66 N. E.

242; German Trust Co. v. Board of Equal

ization. 121 Iowa. 325. 96 N. W. 878; Heinz

v. Board of Equalization. 121 Iowa. 445, 96

N. W. 987. Compare Tolmnn v. Raymond.

202 Ill. 197. 66 N. E. 1086. The ngcnt is per

sonally liable. German Trust Co. v. Board

of Equalization. 121 Iowa, 825. 96 N. W. 878.

There is no inhibition in the Federal con

stitution against such right (State Board of

Assessors v. Comptoir Nat. D'Escompte De

Paris, 191 U. B. 888). and it may be exercised

by a municipal corporation; it having gen

eral statutory authority to tax property of

every kind within its limits (Armour Pack



2 Cur. Law. TAXES § 2C. 1791

Personal properly of deceased persons, in the hands of executors or adminis

trators, until distributed, should be taxed to the executors or administrators.“

But personal property is not subject to taxation while in the hands of the heirs,

executors, or administrators, for the amount it should have been taxed during the

life of the owner.” Heirs, however, take the real property of an ancestor subject

to its liability for omitted taxes, the collection of which is not barred by the stat

ute of limitations.”

Property of a bankrupt in the hands of the trustee is taxable to the trustee,“1

and funds and credits in the hands of a receiver are taxable to him,“ but he is

under no obligation to pay the taxes assessed to the owner on account of the own

er’s interest in the property."

As between a landlord and his tenant the burden of paying taxes is upon the

former," and a purchaser at a sale whose title has not yet become perfected has

at least an equitable title, and is therefore liable for taxes thereafter accruing."

The life tenant, where there is no stipulation to the contrary, must keep down all

charges, in the form of taxes or otherwise, necessary to preserve the property to

the remainderman," but the rule that the holder of a limited or partial interest

must pay taxes while in possession as between himself and the remainderman, does

not apply to a homestead claimant in possession of a tract worth more than the

homestead exemption, but not divisible pending proceedings to establish the prior

ity of judgment and attachment liens on the surplus."

In the taxation of partnership property, the firm, and not the individuals

composing it, is considered the owner."

Where a tax is imposed directly upon a creditor company, instead of the

debtor company, the former company cannot set up the agreement of the latter

company to pay the tax. The legislature having fixed the liability the creditor

company can relieve itself only by payment."

(§ 2) C. Corporations—The state’s power of taxation includes, of course.

the right to tax private corporations and corporate interests within its jurisdic

tion.“ The methods employed in the various states for the taxation of these in

ing Co. v. City Council at Augusta, 118 Ga. 89:8. Hart v. Hart, 117 Wis. 639. 94 N. W.

552). -

28. Inhabitants of Eliot v. Prime. 98 Me.

18; McClellan v. Board 01‘ Review of Jo

Daviess County, 200 111. 116, 65 N. E. 711.

Curators of an estate who have tailed to

list the property thereof while in their

possession may be proceeded against and

the tax collected even after they have part

ed with the p0ssesslon. Com. v. Riley's

Curators. 24 Ky. L. R. 2005, 72 S. W. 809.

29. State v. Eberhard [Minn] 95 N. W.

1115.

80. Com. v. Bweigart's Adm‘r, 24 Ky. L.

R. 2147, 73 8. W. 758. A judgment for taxes

zigainst the unknown heirs of a former own

er, to which action the grantee of such

former owner was not a. party. is void.

Green v. Robertson, 30 Tex. Civ. App. 236,

70 S. W. 346.

31. Swarts v. Hammer, 120 Fed. 256.

32. City of Los Angeles v. Los Angeles

City Water Co.. 137 Cal. 699, 70 Pac. 770;

Board of Com'rs of Marion County v. Marion

Trust Co.. 30 Ind. App. 137, 66 N. E. 689.

33. Lucklng v. Ballantyne [Mich.] 94 N.

\V. 8.

$4.

390.

35. Bond v. Brand's Trustee,

R. 26. 74 S. W. 673.

Hart v. Hart, 117 Wis. 639, 94 N. W.

25 Ky. L.

87. Baker v. Grand Island Banking Co.

[Neb.] 93 N. W. 428,

88. People v. Wells, 40 Misc. [N. Y.]

553; Iii-- 35 App. Div. [N. Y.] 440; School

Dist. of Plattsburg v. Bowman [Mo.] 77 S.

W. 880.

8!). Com. v. Jarecki Mfg. Co.. 204 Pa. 36.

40. 27 Am. & Eng. Enc. Law (2d Ed.) 922.

City of Phila. v. Phila. Traction Co., 206

Pa. 35. Capital stock of a corporation can

not be taxed in a. foreign state notwith

standing lts principal business is conducted

in such other ltate. Only its tangible prop

erty situate in the state where such business

is conducted is subject to taxation therein.

Foster-Cherry Comm. Co. v. Caskey, 66 Kan.

600, 72 Pac. 268, Merchandise and materials

belonging to a manufacturing company hav

ing its principal office in New York, but

which materials are situate at the company's

mills in another state, are not taxable in

New York. People v. BarkerI 84 App. Div.

[N. Y.] 469.

Prnperty in levers] tax districts: The en

tire personal property ot a corporation en

gaged in the grocery business. and owning

stocks of goods in various counties. should

be assessed at the place of its residence and

principal place of business. Langdon-Creasy
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terests are diverse.“ The organization tax payable to the state, which is imposed

but once, and is exacted for the privilege of becoming a corporation, is frequently

met with,‘2 and there is generally a tax upon the real estate owned by the corpora

tion within the state, which is assessed the same as if it were owned by an indi

vidual.“ The personal property of the corporation is usually not directly taxed,“

but its capital stock and surplus, after deducting the assessed value of its real

estate, and sundry other deductions, is taxable,“ and usually at its actual value.“

The franchise, land, and chattels of a public service corporation constitute one

individual thing for the purpose of taxation." The easement in the land on

which a turnpike is constructed, and the tangible property erected and main

tained on the roadway, is “real property”

Co. v. Trustees of Owenton Common School

Dist.. 25 Ky. L. R. 823, 70 B. W. 881. A

provision of the general tax law requiring

a. manufacturing corporation whose plant

is situated in two or more counties to re

turn its property in the county in which the

greater part in value of its property is lo

cated. is directory to the taxpayer, and the

latter's determination that the property

should be returned in a. certain county is

final. Penick v. High Shoals Mfg. Co., 116

On. 819. Though the residence of a. cor

poration is a. question of fact for the jury.

where the evidence is uncontrndicted the

court may direct a. verdict. Nestor v. Bars—

ga 'I‘p. [Mlch.] 95 N. W. 722. A deposit of

securities made by a foreign corporation

with the state treasurer to enable it to

transact business within the state is em

hraced within the Texas scheme of taxation.

State v. Fidelity & Deposit Co. [Tex. Civ.

App.] 80 S. W. 544. Texas statute provid

ing for taxation of personal property of a

moneyed corporation includes I. guaranty

and surety company. Id.

41. Where statutes conferring power on

counties to tax railroads are not clear and

explicit, the practical construction placed

thereon by the county omcers in taxing

their real and personal property and the

companies in paying the taxes will be adopt

ed. Atlantic & D. R. Co. v. Lyons [Va.] 42 S.

E. 932. As to practical construction. Cole

v. Auditor General [Mlch.] 93 N. W'. 890.

4!. The organization tax is in the nature

of a. license fee for the right to become a

Pnrpflrfllion. People v. Knight. 174 N. Y.

475. 67 N. E. 65.

43. Ankeny v, Blakiey [Or.] 74 Pac. 485.

44. State v. Shrynok [Mo.] 78 S. W. 808:

People v. Knight, 174 N. Y. 475. 67 N. E.

65; People v. Lane. 41 Misc. [N. Y.] 1.

45. Where all the property of a railroad

lies in one tax district the assessors cannot

assess as "capital and surplus" the differ

ence between its rental value and its real

estate. People v. Feitner, 75 App. Div. [N.

Y.] 527. A railroad company having no as

sets but its real property, which is leased

to another road, is not taxable on capital or

surplus. People v. Feitner, 174 N. Y. 532,

66 N. E. 1114. When manufacturing is done

under letters patent purchased by stock is

sued therefor they may be considered as :1

part of the capital invested in manufactur

ing carried on in the state. American Muto

scope Co. v, State Board of Assessors [N. J’.

Law] 56 Atl. 369. ‘By the term "capital" in

a statutory provision that so much of the

for taxing purposes," and the imposition

capital of any insurance company as might

be invested in real estate upon which it

was assessed and paid taxes. was to be de

ducted Irotn the market value of its stock

in its returns to the assessors, was intended

the surplus of the company’s assets over its

liabilities, being the fund to which the share

holder would look for his final dividend were

the company to be Wound up. Appeal of

Barrett, 75 Conn. 280. “Capital stock" does

not mean share stock but means the actual

money or property paid in and possessed by

the corporation. People v. Feltner. 92 App.

Div. [N. Y.] 518.

46. People v. Feitnsr. 89 Misc. [N. Y.]

467; People v. Knight, 174 N. Y. 475, 67 N.

E. 65. The actual, not the par value of the

capital stock of a corporation is the basis

for computing a franchise tax. People v.

Knight. 178 N. Y, 255, 65 N. E. 1102. Shares

or stock of every bank in Illinois as well

as the real estate must be assessed at the

full fnir cash value. and the assessed value

of the real estate is not to be deducted from

ihc value of the stock. Ill. Not. Bank v.

Kinsella, 201 Ill. 81, 66 N. E. 838. The tax

on the shares of stock of a bank is not a

tax on its capital. German-American Sav.

Bank v. Council of Burlington, 118 Iowa, 84.

91 N. W. 829. .

47. Town of Washburn v. Washburn

Waterworks Co. [Wis.] 98 N. W. 539; Aotna

L. Ins. Co. v. Coulter, 26 Ky. L. R, 198, 74

S. W. 1050; Fidelity & Casualty Co. v. Coul—

ter, 25 Ky. L. R. 200, 74 S. W. 1053. The

franchise is personal property; and all things~

of a. proprietary nature collected therewith.

whether land or movables, partake of its'

character, and the value of that which is

created by the combination of tangible and

intangible things forms the legitimate basis

for taxation. Town of Washhurn v. Wash

burn Waterworks Co. [Wis.] 98 N. W. 539.

In Iowa while a street railway franchise is

not assessable, the portion of the system

within a town is nevertheless to be assessed

as a fractional part of an organized whole.

with allowances for its state of repair, and

is not to be resolved for assessment pur

poses into its component parts. City Council

of Marion v. Cedar Rapids & M. C. R Co..

120 Iowa. 259, 94 N. W. 501. The assessment

of tangible property plus the value or the

franchise as a "special franchise" by the

state board of tax commissioners is violative

of the New York constitution. People v.

State Board of Tax Com'rs, 79 App. Div. [N.

Y.] 188.

48. In re President, etc., of Albany & B.

Turnpike Road, 87 N. Y. Supp. 1104.
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of a tax upon the various properties of railway companies, the superstructure and

water stations alone excepted, applies as well to passenger railway and traction

motor companies as to steam railroads.“

Shares of stock are personal property, belonging to the shareholder, and are

taxable to him,“0 but in Georgia shares of stock owned by citizens of the state in

railroad companies, domestic or foreign,

not taxable."

which pay taxes on their property, are

The interest of a nonresident in certificates of stock of a New York corpora

.tion indorsed in blank by the party in whose name they stand is taxable.“

Gross receipts for business done," or the gross amount of premiums received

by an insurance company, often furnish the basis." And specific taxes so assessed

are sometimes levied in lieu of all other taxes."

A franchise tea: is frequently imposed on the privilege of doing business under

corporate organization.“ This is not a tax upon property, although it is meas

40. City of Phila. v. Phiia. Traction Co..

206 Pa. 85.

50. Com. v. Chesapeake & O. R. Co., 25

Ky. L. R. i126. 77 S. W. 186. Shares owned

by a nonresident. Corry v. Baltimore, 96

Md. 310. Shares in a building and loan as

sociation. Com. v. Fayette B. and L Ass'n.

24 Ky. L. R. 1223, 71 S. W. 5. Shares in a

Joint stock association. In re Jones' Es

tate. 172 N. Y. 575. 65 N. E. 570. 60 I... R. A.

476. Shares of a. domestic manufacturing

corporation purchased by itself and hold for

its benefit by a. trustee residing within the

commonwealth. are not taxable to the cor

poration or the trustee, and the city in

which the trustee resides is not entitled to

be paid by the commonwealth any proportion

of the corporate franchise tax collected from

the corporation as corresponding to the

amount of the stock so held. City of Worces

ter v. Board of Appeal. 184 Mass. 460, 69 N.

E. 330.

‘1. Wright v. Louisville & N. R. Co. [C.

C. A.] 117 Fed. 1007.

52. In re Newcomb's Estate,

608. 64 N. E. 1123.

58. Where the gross receipts are made the

basis of taxation of an electric light companY.

it is immaterial that some of its receipts are

derived from furnishing electric power for

manufacturing purposes and from the sale

of electric supplies. Com. v. Brush Elec.

Light Co., 204 Pa. 249. Where the tax to

be levied on a corporation is a certain per

cent of its gross annual receipts from all

its business. the tax is not to be limited to

such receipts as are derived from the exer

cise of municipal franchises alone. Paterson

& P. G. 8: E. Co. v. State Board of Assessors

[N. J'. Law] 54 Atl. 246. The gross receipts

required by the provisions of a. revenue law

to be returned by express. telegraph. and tel

ephone companies refers to gross receipts

for business done within the state, and does

not include receipts for interstate business.

State v. Fleming [Neb.] 97 N. W. 1063.

54. All premiums received are included

whether first year or renewal premiums.

People v. Miller, 88 App. Div. [N. Y.] 218.

Premiums paid for re-insurance by a fire

insurance company cannot be deducted from

the gross receipts in ascertaining the amount

of business done, People v. Miller. 177 N.

Y. 515. 70 N. E. 10. Unearned premiums re

turned to the insured on the cancellation of

a policy of insurance do not constitute any

2 Curr. Law—118.
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part of the gross receipts of the company.

and need not be included in its return of

gross receipts. State v. Fleming [Neb.] 97

N. W. 1063. Premiums unearned and paid

in advance. but refunded on cancellation of

policy are not included. People v. Miller.

117 N. Y. 515. 70 N. E. 10. Compare Detroit

F. & M. Ins. Co. v. Hartz [Mich.] 94 N. W. 7.

An act requiring foreign insurance compa

nies not authorized to do business in the

state but insuring property within it to pay

a tax on premiums received does not apply

to a company which made its contract and

collected its premiums within the state of

its domicile. Boston Manufacturers‘ M. F.

Ins. Co. v. Hendricks. 41 Misc. [N. Y.] 479.

55. Supplies of food for the passengers

and crews of a line of boats are not taxable.

especially where the company is taxed a

percentage of its gross income. Pere Mar

quette R. Co. v. Ludington [Mich.] 95 N. W.

417. Under a statute subjecting street rail

way companies to a charge on their gross

earnings in lieu of other taxation and ex

empting from taxation property owned by

it, property leased by it and actually and

necessarily used by it in the operation of

its business is exempt from general taxa

tion. Merrill R. & L. Co. v. Merrill [Wis]

96 N. W. 686.

56. S. W. Tel. & '1‘. Co. v. San Antonio

[Tex. Civ. App.] 73 S. W. 859; Heerwagen

v. Crosstown St. R. Co.. 90 App. Div. [N. Y.]

275; People v. State Board of Tax Com‘rs.

174 N. Y. 411, 67 N. E. 69; State v. Franklin

County 8. B. & T. Co., 74 Vt. 246; People

v. Knight. 174 N. Y. 475, 67 N. E. 65. A

Federal franchise held by a telegraph com

pany cannot be taxed by a state. Western

Union Tel. Co. v. San Joaquin County. 141

Cal. 264, 74 Pac. 856. In assessing the fran

chise tax against a. railroad company. the

latter is not entitled to be credited with the

average amount of its rolling stock employed

during the year outside of New York. but

only such amount as was exclusively used

outside the state during that time. People

v. Miller. 89 App. Div. [N. Y.] 126. The

exclusive privilege of conducting a. market

place is a franchise and taxable. Maestri

v. Board of Assessors, 110 La. 617; Third

Dist. Market Co. v. Board of Assessors. 119

La. 532. The franchise of corporate exist

ence. when taxable at all. must be assessed

to the corporation and not to the stockhold

ers. Bank of Cal. v. City & County of San
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ured by the value of property," and the amount thereof is to be determined upon

such basis as the legislature may adopt."

Foreign corporations.—While the franchise of a foreign corporation to be a

corporation is not taxable in another state,” the right to do business in such other

state is property, and is therefore a proper subject for taxation.” In New York,

foreign corporations doing business within the state are taxed on the amount of

capital employed ; and the exercise of the right is dependent on the existence of two

concurrent conditions, that the corporation shall be doing business within the

state,“1 and that its capital, or some portion thereof, shall be employed within

the state.“2

Francisco [Cal.] 75 Pac. 832. The Kentucky

statute imposing a franchise tax on public

service corporations does not apply to a

private trading company not having or ex

ercising any special or exclusive privilege.

Aetna L. Ins. Co. v. Coulter [Ky] 74 S. W.

1050. But a corporation, in name an in

surance company. but which does a guaranty

or security business is liable to a franchise

tax. Fidelity & Casualty Co. v. Coulter, 25

Ky. L. R. 200, 74 S. W. 1053. A traffic ar

rangement by which one railroad obtains

the right to use the tracks of another for a

certain period of time at a certain rental,

in order to obtain ingress to a terminal city.

is a "lease" within the meaning of a statute.

rendering the company liable to a franchise

tax. Jefferson County v. Board of Valua

tion & Assessment [Ky.] 78 S. W. H3. The

tax imposed under a statute providing that

all corporations incorporated under the laws

of such state shall make an annual return

to the state board of assessors. stating the

amount of their capital stock issued and

outstanding. and shall pay an annual license

fee or franchise tax graduated according to

the amount of stock outstanding is not a

property tax. Rhode Island Hospital Trust

Co. v. Tax Assessors [R. 1.] 55 Atl. 877.

57. A statute providing that the real cs

tate of an insurance company shall be de

ducted from its net assets above liabilities.

the remainder to be the amount of per

sonalty for which it shall be assessed. im

poses a property tax and not a franchise

tax. Detroit F. & M. Ins. Co. v. Hartz

[Mich.] 94 N. W. 7. But the tax required

by the Ohio statute to be paid by foreign

insurance companies doing business in the

state. based on their premium receipts there

in, is a franchise tax as distinguished from

a property tax. Western Assur. Co. v. Hal

liday. 127 Fed. 830. Tax held to be on

franchise and not on property so that a

trust company which had been in business

but six days at the time the tax was as

sessed was liable for the full tax and not

merely the proportionate part thereof. Peo

ple v. Miller. 85 App. Div. [N. Y.) 211. See.

also. People v. Miller. 88 App. Div. [N. Y.)

218, where the tax was held to be a franchise

tax and imposed on the premiums received

for a full year although the act did not go

into effect until October.

68. State v. Franklin County 8. B. d: '1‘.

Co.. 74 Vt. 248. A finding that certain sums

of money of a street railway company held

in different banks was capital on which a

franchise tax should be computed was sus

tained. People v. Miller. 85 App. Div. [N.

Y.] 178. Under the Kentucky statute provid

ing that in the determination of the amount

of a corporation’s intangible property for a

franchise taxation the value of all tangible

property otherwise taxable shall be deducted

from the value of the corporation's capital

stock. ascertained by including every ele

ment contributing to value. the tangible

taxable property to be deducted is not lim

ited to such as is situated within the state.

Coulter v. Weir [C. C. A.] 127 Fed. 897.

In New York. the franchise tax is computed

upon the basis of the amount of capital stock

employed within the state. People vv. Knight.

174 N. Y. 475. 67 N. E. 66; People v. Miller.

90 App. Div. [N. Y.] 588. The value of the

rolling stock of a domestic railroad corpora

tion. except that used exclusively outside

of the state. is capital employed within the

state. People v. Knight. 173 N. Y. 255. 65

N. E. 1102. But anticipated dividends on

such stock. the amount of bills receivable

for expenditures on leased lines. and the val

ue of coal and supplies owned by the cor

poration without the state. constitute no

part of its capital employed therein. Id.

“"hero a. trust company does not commence

business until six days before the expiration

of the tax year. it should be taxed according

to the period during which the company ex

ercised its corporate functions. People v.

Miller, 177 N. Y. 51, 69 N. E. 124. A corpora

tion which has been in existence for but

five and a half months of the year for which

it is assessed should not be required to pay

franchise taxes for the full year but only

for 11-24 of that time. People v. Miller, 00

App. Div. [N. Y.) 588.

59. London & San Francisco Bank v.

Block. 117 Fed. 900.

60. N. W. M. L. Ins. Co. v. Lewis & C.

County. 28 Mont. 484. 72 Fee. 982. Capital

invested by a nonresident of the state in a

seat in the New York stock exchange is

property taxable in the state. In re Glen

dinning's Estate. 171 N. Y. 884. 64 N. B.

1121. It is proper for a superintendent of

insurance to require the payment of a tax.

based on the amount of premiums received

on business done by a foreign insurance

company. as a condition precedent to the

right of the company to transact business

within the state. McNall v. Metropolitan L.

ins. Co.. 65 Kan. 694. 70 Pac. 604.

81. The maintenance by a foreign cor

poration in New York of an office solely for

the purpose of enabling the directors to meet

and declare dividends does not constitute

"doing business" (People v. Feitner. 71 App.

Div. [N. Y.) 189), nor does the having an

office where an agent takes orders. to be

approved'by the home office. for goods to be

manufactured and paid for at the home

office. the corporation having no bank ac
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Credits of a foreign corporation, payable at its home office in the state where

it has its domicile, are not subject to taxation in the state in which it does busi

ness," and a foreign manufacturing corporation whose officer is in possession of

its real property should not be taxed as a resident.“ .

Banks—By the Federal statute the legislature of each state may determine

and direct the manner and place of taxing the shares of national banking asso

ciations located within its borders, subject to two restrictions only, that the taxa

tion shall not be at a greater rate than is assessed upon other moneyed capital in

the hands of individual citizens of the state, and that the shares of any national

banking association owned by nonresidents of any state shall be taxed in the city

or town where the bank is located and not elsewhere.“ It is not difference in

method of assessment which is prohibited by the national banking act, but dis

crimination against the holders of stock in such national banks,“ and any system

adopted for the assessment of taxes, therefore, which exacts from the owner of

shares in a national bank a greater tax, in proportion to their actual value, than

it does from the owner of other moneyed capital similarly invested, results in the

taxation of such shares at a rate in excess of that placed on other moneyed capital,

and falls within the inhibition of the law." In assessing national banks real es

tatc should be assessed to the bank," while shares must be assessed not to the bank

but to the shareholders." But when the assessment of the shares is thus made in

the names of the shareholders it is legal to make the bank pay the tax and recover

it from the shareholder.’0 The national statute does not require the state to con

form its system of taxation with respect to local banking corporations to that

applied to national bank shares.n

A mere savings association is not assessable as a bank."

count in the state (People v. Wells, 42 Misc.

[N. Y.] 86); but nonresidents constantly

maintaining a place for the sale of imported

pictures, the stock being regularly replen

ished from abroad, are engaged in business

(People v. Wells, 41 Misc. [N. Y.] 144). and

designating a certain building as the prin

cipal place of business, and maintaining

therein an office. sales and storage rooms.

indicates an intention to do business (People

v. Com'rs of Taxes 8: Assessments, 39 Misc.

[N. Y.] 282).

03. People v. Miller. 90 App. Div. [N. Y.]

560. Money invested in securities, in their

nature entirely distinct from any business

transacted by the corporation. cannot be

said to be capital employed within the state.

People v. Morgan. 86 App. Div. [N. Y.] 677.

08. In re Union Tank Line Co. or New

Jersey, 204 Ill. 347. 68 N. E. 504.

M. N. Y. Milk Products Co. v. Damon, 172

N. Y. 661, 65 N. E. 1119.

65. U. 8. Comp. St. 1901. § 5219. Ankeny

v. Blakley [Or.] 74 Pac. 485: Ill. Nat. Bank

v. Kinsella. 201 Ill. 31, 66 N. E. 338. The

expression “moneyed capital in the hands

0! individual citizens" signifies capital em

ployed in the operations of banking, and

otherwise used as money as a source of

profit. Ill. Nat. Bank v. Kinsella. 201 Ill. 31.

66 N. E. 338; Ankeny v. Blakley [Or.] 74

Pac. 485. In Kentucky. national bank stock.

cannot be listed for taxation in fourth-class

cities. Cltizens' Not. Bank v. Com. [Ky.]

80 S. W. 479. Kentucky statutes authorizing

taxation by the county of shares of national

bank stock is not violative of the National

Bank Act. since this is authority delegated

by the state which has power to tax. Com.

v. Citizens“ Nat. Bank [Ky.] 80 S. W. 158.

Kentucky statutes 1900 gave no new right

to tax shares of national bank stock. Id.

86. Nat. State Bank v. Burlington, 119

Iowa. 696. 94 N. W. 234. The fact. that in

one instance shareholders pay the taxes di

rectly while in another it is paid through

the bank does not amount to a discrimina

tion. Ankeny v. Blnkley [Or.] 74 Pac. 485.

87. Ankeny v. Blnkley [Or.] 74 Pac. 485.

The term "rate" as here employed has rela

tion to the assessment as a. whole and was

not intended to signify the mere percentage

of levy upon any valuation that the author

ities might see fit to adopt. Id.

68. Ankeny v. Blakley [Or.] 74 Pac. 485.

09. First Nat. Bank v. Lampasas [Tex.

Civ. App.] 78 S. W. 42; Ankeny v. Blakley

[Or.] 74 Fee. 486. Stockholders of national

bank are required to take notice of the

law of a state providing for the assessment

and taxation of their shares. Nev. Nat.

Bank v. Dodge [C. C. A.] 119 Fed. 57.

70. State v. Shryack [Mo.] 78 S. W. 808;

State v. Fleming [Neb.] 97 N. W. 1063.

71. Nev. Nat. Bank v. Dodge. 119 Fed. 57.

Under the Missouri act of 1895 real estate

of banking corporations. national or state,

is to be assessed to the corporation. person

al property not at all, and the shares of

stock in the names of the shareholders [Laws

1895. p. 242]. State v. Shryack [Mo.] 78 S.

W. 808; State v. First Nat. Bank [Mo.] 79

S. W. 943.

72. A savings associaton. which deals

only with its members and which issues stock

to its members. which stock with the earn

ings or profits thereon is payable to the

stockholders on demand. is not a. bank. and
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(§ 2) D. Public property—Public property, Federal and state, and the va

rious instrumentalities of government are not subject to taxation."

by a homestead eutryrnan before final receipt are exempt.“

Lands held

But when the heme

ficial title to public lands has passed from the government they are no longer ex

empt." The rule that public property is not subject to taxation extends to ma

nicipalities. Thus, a waterworks plant, owned and operated by a city," and realty,

owned by a city in an adjoining township, are not taxable." United States," but

not generally municipal, bonds and funds are exempt." Municipal bonds deposit

ed with the state superintendent of insurance by a foreign insurance company

for the protection of policy holders are taxable.“

the withdrawal value of the stock of the

association hold by its stockholders is a. debt

of the association which it is entitled to

deduct from the amount of credits in list

ing the same {or taxation. Board of County

Com'rs o! Arapahoe County v. Fidelity Sav.

Ass'n, 31 C010. 47. 71 Pac. 376.

73. A state cannot impose an income tax

on the salary of a Federal judge. Purnell

v. Page, 133 N. C. 125. W'here property be

longing to the Federal government was con

veyed to petitioner for the purpose of con

structing a dry dock thereon. subject to its

use by the government without charge, the

grantee was not entitled to an exemption

from state taxation on the ground that it

was an agency of the government. Balti

more 8. & D. D. Co. v. Baltimore. 97 Md. 97.

.\ state tax on the stock of goods of a li

censed Indian trader located on the reserva

tion is not a. tax on an agency of the general

government. Noble v. Amoretti [Wyo.] 71

Pac. 879. Federal franchises held by a tele

graph company cannot be taxed by a. state

Averments of complaint insufllcient to bring

the case within the rule. Western Union

Tel. Co. v. San Joaquin County, 141 Cal. 264.

74 Pac. 856.

74. Board of Com‘rs of Notrona County

v. Shafruer [Wyo.] 74 Pac. 88. The fact

that property held in trust by a city for

school purposes cannot be sold for the pur

pose of collecting a special assessment

acainst it does not defeat the assessment,

since the law provides other methods by

which the payment may be enforced. City

of Chicago v. Chicago. 207 Ill, 31, 69 N. E.

580. A grant of land confirmed as imperfect

by the court of private land claims cannot

be assessed for territorial taxation until the

survey of the lands has been approved by

the court. Ter. 1. Delinquent Tax List [N.

M.] 78 Pac. 316.

75. A state may not tax lands allotted to

Indians under a. Federal act requiring the

United States to hold such lands in trust for

the allottees for 25 years. U. S. v. Rickert.

188 U. S. 432, 47 Law. Ed. 532. Deeds issued

in pursuance of an assessment and sale of

public lands in the hands of an entryman at

a time when the land was not taxable con

vey no title. Campbell v. Spears. 120 Iowa.

670. 94 N. W. 1126. Lands erroneously located

under a patent do not pass and are not tax

able hy the officers of a state. Slattcry v.

Hellperin. 110 La. 88. Lands embraced in a

perfect Spanish-Mexican land grant are sub

ject to taxation. notwithstanding the facts

that the grant has been submitted for con~

flrmation by the court of private land claims

and patent has not been issued. Tor. v. De

linquent 'l‘ax List [N. M.] 73 Pac. 621. Lands

granted to a railroad company in aid of its

construction are taxable, notwithstanding

the naked legal title remains in the govern

ment and that the company has but an equl~

table title. Chicago, M. & St. P. R. Co. v.

Hemenway, 117 Iowa. 598, 91 N. W. 910.

Land and buildings thereon, the preporty of

a commonwealth, are not taxable. notwith

standing that the commonwealth has con

tracted to sell it. Corcoran v. Boston [Mass]

70 N. E. 197. Lands. the title of which is

vested in the chancellor of the state in trust

for the benefit of A, during her life. and aft

er her death for the benefit of persons who

cannot be ascertained until she dies. are

not exempt from taxation as being the prop

erty of the state. Chancellor of State v.

Elizabeth, 66 N. J. Law, 687, 688.

76- The fact that water is furnished by

the city to citizens and other consumers at

fixed rates is not material. Board of Com'rs

of Sumner County v. Wellington. 66 Kan

590, 72 Pac. 216; Styles v. Newport [Vt.] 56

At]. 662. If owned, however. by a private

company a tax may be imposed. Owensboro

Waterworks Co. v. Owensboro. 24 Ky. I.

R. 2530, 74 S. W. 685. Rehearing denied.

Owensboro Waterworks Co. v. OWensboro.

25 Ky, L. R. 434, 75 S. W. 268: Godfrey v.

Bennington Water Co.. 75 Vt. 350.

77. Reading v. Berks County. 22 Pa. Super.

Ct. 373. A city cannot adjudicate property

to itself, take no further steps to realise

its taxes. and thus defeat the right of the

state to exnct her revenues for subsequent

years. State v. New Orleans. 110 La. 405.

Where at the time land was assessed the

title had not passed to the city. the owner

was personally liable, Buckhout v. New

York. 82 App. Div. [N. Y.] 218; Prytania St.

Market Co. v. New Orleans, 110 La. 835.

78. Where it appears that United States

bonds were purchased as an investment.

and not for the purpose of evading taxa

tion. a tax upon the money invested therein

is illegal. Columbia. Say. Bank v. Los An

zelos County. 137 Cal, 467. 70 Pac. 308.

70. Pension money paid to the guardian

of an insane pensioner. and by him loaned.

is in process of transmission to the pension

er and still under the control of the Federal

government, and therefore exempt. Manning

v. Spry, 121 Iowa. 191, 96 N. W. 873. Checks

or orders drawn upon the treasurer of the

United States, payable on demand. as a

mode of paying an obligation of the United

States are not exempt from taxation. Hi~

hernia 8. & L. Soc. v. City 6: County of San

Francisco. 139 Cal. 205. 72 Pac. 920. If on

the day of listing taxes, an officer of the

Federal government has on hand cub de—

rived from his salary received from the gov
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(§ 2) E. Really.—Taxes on land include buildings, structures and improve

ments ailixed to the land.‘11 Where a leasehold and fee are covered by the same

building it is proper to tax it as one piece of property.” A statutethe purpose of

which is to tax the ownership of land cannot be extended to one who has a mere

chattel interest," though a mortgagee’s interest in some states is taxed as an es

tate in land.“ A homestead is only liable for taxes assessed against it, and can

not be made liable for tax charges that may be due by the owner thereof on other

property owned by him.“

(§ 2) F. Personally.—A state has the undoubted power to tax personal prop

erty, including credits, debts and securities," and may require the party in pos

session of the property to pay the taxes thereon." The personal property must

have its situs within the taxing district, however, and whether or not it is so situ

ated is sometimes an interesting question." A legacy in lieu of dower of a sum

sufficient to produce a certain sum when invested in government bonds is not an

annuity nor taxable as such.”

§ 3. Ezemph'on from taxation—The legislature has power to exempt prop

erty from taxation,” even retrospectively," but exemption is a favor," and one

during the term or which grants merely

the right or privilege to mine for a term of

years upon described land. conveys an in

terest generally not taxable separately from

the freehold. Appeal of Sanford. 75 Conn.

590.

R4. Adams v. Colonial & U. S. Mortg. Co.

[Miss.] 34 So. 482. See, also. Fulton v. Ald

rich [Vt] 57 At]. 108.

35. City of Marlin v. Green [Tex. Civ.

App.] 78 S. W. 704.

88. 27 Am. & Eng. Enc. Law (2d Ed.) p.

637. Credits created by land contract are

taxable though secured by a lien on real

estate. City of Marquette v. Mich. I. K: L.

Co. [Mich.] 92 N. W. 934; Clark v. Horn

[Iowa] 98 N. W. 148. A policy of insurance

issued by a fraternal benefit society is. after

the death of the insured. and before proofs

thereof are made to the society. a credit

subject to taxation. Cooper v. Board of

Review of Montgomery County, 207 Ill. 472.

ernrnent, the same is "cash on hand" and

taxable ad valorem. Purnell v. Page. 133

N. C. 125.

80. Western Assur. Co, v. Halliday [C. C.

A.] 126 Fed. 257. A general law in terms

directing that all property. including "cred—

its." be taxed does not include debts due by

the state or its municipalities. State v.

Board of Assessors [La.] 36 So. 91.

81. Ponderous boilers. dynamos and cranes

for moving objects in a building. held to be

a part of the realty. Detroit United R. v.

Board of State Tax Com'rs [Mich.] 98 N. W.

997. Alfalfa being a perennial plant which

produces annual crops of hay or pasturage.

for an indefinite number of years is part of

the realty and taxable as such. Miller v.

Kern County. 137 Cal. 516. '10 Pac. 549.

82. Williamson v. Lewis. 2 Ohio N. P. [N.

S.) 1. Upon the sale of a leasehold for a

sum insufficient to pay the taxes charged

upon it. the balance remaining unpaid be

comes a charge against the fee. Id.

88. Right to go upon the land to derive

some profit therefrom. Ashe Carson Co. v.

State. 138 Ala. 108. An instrument which

purports to convey certain land at a. fixed

rent for a. term of years. for the purpose of

mining. or with the privilege of mining

69 N. E. 878. A deposit in a bank to the

credit of the depositor and subject to his

check is a debt and not property. and its

situs for the purpose of taxation is in the

state of the depositor's domicile. Pyle v.

Brenneman. 122 Fed. 787. In Vermont. it

makes no difference for the purposes of tax

ation whether deposits. as used in the stat

utes of that state. are commercial or of the

general class on interest [V. S. 583. 584].

State v. Franklin County 8. B. 8: T. Co.. 74

Vt. 246. The phrase “money at interest"

includes all forms of interest bearing securi

ties. whether represented by bonds. notes,

or otherwise. unless the contrary appears

from the assessment itself. Sweetsir v.

Chandler. 98 Me. 145.

87. Carstairs v. Cochran. 193 U. S. 10;

Pioneer Fuel Co, v. Molloy. 131 Mich. 465. 91

N. W. 750; State v. Fleming [Neb.] 97 N. W.

1063; German Trust Co. v. Board of Equall

zation, 121 Iowa, 325, 96 N. W. 878.

88. Where it appears that goods are

shipped in original packages to an agent to

be by him assorted and delivered to cus

tomers, the major portion of whom are job

hers beyond the limits of the state. this form

of dealing constitutes the goods a. common

mass within the state. and they are not

exempt because sold in original packages.

American S. & W. Co. v. Speed. 110 Tenn.

524. 75 S. W. 1037. In Kansas. tax sale cer

tificates issued by a county treasurer of the

state on sales of land for delinquent taxes.

owned by a. nonresident of the state. are not

subject to taxation within the state. Me

eartney v. Caskey, 66 Kan. 412. 71 Pac. 832.

A finished manufactured product belonging

to a nonresident. which had been entirely

completed in the fall of one year and as to

which nothing further remained to be done

except to be sold when the opportunity of

fered. and which is stored. because not sold.

until the following April. is not employed in

the mechanic arts on the first day of that

April for the purpose of taxation. Inhab

itants of New Limerick v. Watson. 98 Me.

379.

89. Chisholm v. Shields. 67 Ohio St. 374.

66 N. E. 93.

90. Stock of and securities held by build
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who claims exemption has the burden of showing” not alone its having existed,

but also its continuation,“ and that all conditions on which the exemption was

based have been fulfilled." The intention to exempt from taxation is never pre

sumed, but must affirmatively appear in clear and explicit terms," and laws there

fore which exempt property from taxation are strictly construed against the ex

emption, and no property is exempt unless clearly within the exempted 01858;“

but it has been held that where a statute, in terms exempting property from gen

eral taxation, is only a part of a general statutory scheme, substituting a license or

other impost in lieu of general taxation, the rule of strict construction has no

application,” and an exemption has been held to extend to property acquired prior

to the passage of the act granting it.”

When the selection of subjects of taxation has been made and the general rule

determined upon, it is customary for the legislaturelfor reasons of general policy

to make certain exemptions of either persons or property.1 In accordance with this

policy, it is the universal practice to exempt property devoted to religious,‘ charita

ing associations. Nat. L. & Inv. CO. v. De

troit [Mich.] 99 N. W. 380. citing other cases.

91. Laws 1902, p. 461, c. 172, held to ex

empt property of trust companies from local

taxation. This law re-enacted c. 132 of Laws

1901, which had been inadvertently repealed

by c. 535. Laws 1901. In re Rochester T. 8:

S. D. Co., 42 Misc. [N. Y.] 581.

92. Hardin v. Morgan [N. J. Law] 57 Atl.

155. A state does not infringe the rights

of an individual under the Fourteenth

Amendment by exempting a. corporation from

a tax either wholly or partially, whether

such exemption results from the plain lan

guage of a statute or from the conduct of

a state omcial under it. Mo. v. Dockery, 191

U. 8. 165.

98. In re Dille, 119 Iowa. 575, 93 N. W.

571; Kan. City Exposition Driving Park v.

Kan. City, 174 M0. 425, 74 S. W. 979.

04. Yazoo & M. V. R. Co. v. Adams, 81

Miss. 90. A statutory provision that certain

named associations shall be exempt applies

only to such as are going concerns; the as

sets of an insolvent association in the hands

of a receiver are taxable. Board of Com'rs

of Marion County v. Marion Trust Co., 30

Ind. App. 137, 65 N. E. 589: City of Los

Angeles v. Los Angeles City Water Co.. 137

Cal. 699, 70 Pac. 770.

96. Yazoo 8: M. V. R. Co. v. Adams. 81

Miss. 90. The owner of property subject to

taxation under the general terms of a stat

ute, but which is exempt only because on

some express enactment is not entitled to

exemption unless he complies with a pro

vision of such express enactment requiring

a statement or list of the claimed exemp

tions to be furnished to the assessors. Flow

er Hill Cemetery Co. v. North Bergen Tp..

68 N. J'. Law, 488.

00. Swnrts v. Hammer [C. C. A.] 120 Fed.

256; In re Walker. 200 111. 566, 66 N. F}. 144;

State v. Amoskeag Sav. Bank. 71 N. H. 535.

07. State Council, C. K. of I.. v. Board of

Review. 198 Ill. “1, 64 N. E. 1104; Kan. City

Exposition Driving Park v. Kan. City, 174

M0. 425, 74 S. W. 979: City of Chicago v.

Chicago. 207 Ill. 37, 69 N. E. 580. Tax ex

emptions are not favored and must be given

the most rigid admissible construction.

Cooper Hospital v, Camden [N. J’. Law] 57

At]. 260. Amhiguities in tax exemption laws

operate against owners and in favor of the

public. In re Walker, 200 111. 566, 66 N. E. 1“.

Railroad bonds are not included in an ex

emption extending to all loans secured by

mortgage upon real estate, though such

bonds were secured by mortgage on the

real estate and other property of the roads.

State v. Amoskeag Sav. Bank, 71 N. H. 535.

“'eather boarding, ceiling. flooring, and oth

er like lumber products, needing to be tur~

ther manipulated, are not articles of wood

within the meaning of the Louisiana exemp

tion statute. Globe Lumber Co. v. Clement,

110 La. 438. A statute exempting property.

on the payment of one-third of an assess»

ment, from any further levy or collection of

the expense of an improvement. does not

prevent the property from assessment for

any deficiency in the general tax. People v.

Feltner. 172 N. Y. 618. 64 N. E. 1124.

98- Ownership of property construed to

embrace leased property. Merrill R. & 1.

Co. v. Merrill [Wis.] 96 N. \V. 686. “'hile

a market franchise is not exempt from tax

ation. the market property is. Rocheblave

Market Co. v. New Orleans. 110 La. 529.

Personal property of railroad company held

exempt by reason of payment of specific

tax. Pere Marquette R. Co. v. Ludington

[Mich.] 95 N. W. 417.

90. In re Assessment of Property of N. W.

University, 208 Ill. 64. 69 N. E. 75.

1. Exemptions from taxation of property.

real or personal, that are based. not upon

any characteristic possessed by such prop

erty or upon the uses to which it is put, but

upon the personal status of its owners. are

void. Tippett v. McGrath [N. J. Law] 56

Atl. 134.

2. A corporation established purely for

education in literature. arts and the sciences

is not a religious corporation, even though

it be given into the care of a religious body

which appoints its trustees. State v, West

minster College Trustees, 175 Mo. 52. 74 S.

XV. 990, A Young Men‘s Christian Associa

tion is an institution entitled to exemption.

Corn. v. Young Men's Christian Ass'n, 25 Ky.

L. R. 940, 76 S. W. 522. So also a corporation

whose purpose is to establish free churches

and provide clergyman for seamen though

its charter permit it to keep a seamau's

boarding house. In re Prnll‘s Estate. 78 App.

Div. [N_ Y.] 301. Where. at the date of the

annual assessment. property is exempt as
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ble,a and educational uses,‘ the institutions not being conducted for private gain.‘

The use, however, must be direct and immediate,‘ and except in the case of en

dowments of educational institutions,’ the fact that the income derived from

property not itself devoted to the exempted use is so devoted will not avail.8

being used for religious purposes, but short

ly thereafter passes to a purchaser under

whom it would be taxable, such property

cannot enter into the taxable basis for the

then ensuing fiscal year. City of Baltimore

v. Jenkins. 96 Md. 192. In Kentucky, a por

tion or a lot. on which a church is built,

which is practically unoccupied. but is ap

purtenant to the church and used with it by

the congregation, is exempt. City of Louis

ville v. “'erne [Ky.] 80 8. 17V. 224. Land

on which a church stands, leased for that

purpose only but without rent is exempt.

Id. Land gratuitously leased for church

purposes. but on which no' church had been

erected at the time of the assessment, is

exempt. Id.

8. People v. Reilly, 85 App. Div. [N. Y.]

.71. When an incorporated society claims

exemption as a "charitable institution," it

must appear that the purposes and objects

to which it is bound to devote its property

are charitable within the doctrine of charit

able uses. Property devoted to educational

purposes is within this doctrine. In re

Landis' Estate [N. J. Prerog.] 56 Atl. 1039.

A fraternal benefit society deriving its bene

flt fund from assessment of members is not

a charitable institution, such as entitles it

to exemption from taxation under a provision

exempting property of institutions of public

charity. State Council, C. K. of I., v. Board

of Review, 198 Ill, “1, 64 N. E. 1104. Land

devoted to the purposes stated without the

payment of rent is exempt regardless oi.I its

ownership. Bancroft v, Magill [N. J. Law]

55 Atl. 103. A tent is not a building within

the meaning of a statute exempting from

taxation buildings used exclusively for

charitable purposes with the land whereon

the same are situate; nor is a frame tene

ment. used only for kitchen and laundry

purposes in connection with the tent or

camp. and under the same circumstances.

Children's Seashore House v. Atlantic City, 68

N. J. Law, 385, 59 L. R. A. 947.

4. A corporation whose principal business

is horse racing is not a horticultural or agri

cultural society within the meaning of ex

emption laws. Kan. City Exposition Driving

Park v. Kan. City, 174 M0. 425. 74 S. W. 979.

A gift to a. school district to be devoted to

the education of the poor and indigent chil

dren thereof, any surplus thereof to go to

the district for educational purposes, is ex

empt. Com. v. Pollitt, 25 Ky, L. R. 790, 76 S.

W. 412. Buildings used as a college may be

exempt even if in the operation of the insti

tution income is derived from tuition fees.

Linton v. Lucy Cobb Institute, 117 Ga. 678.

Property of New York University held ex

empt from taxation under its amended char

ter. which was held not to be repealed by

subsequent general legislation. People v.

Wells. 87 N. Y. Supp. 1107. A gymnastic as

sociation where a teacher in physical cul

ture is employed in an educational institu

tion and exempt from taxation. German

Gymnastic Ass'n v. Louisville [Ky.] 80 S. W.

5. A judgment exempting property be

cause devoted to educational purposes is not

res adjudicate on the question as to subse

quent years in the hands of a grantee using

the property for like purposes, but for indi'

vidusl pecuniary profit. In re Dille, 119

Iowa, 575, 93 N. W. 571.

8. State v. Board of Equalization [8. 'D.]

92 N. W. 16. “'here buildings together with

the land on which they are situate are ex

empt, the exemption is confined to buildings

in which the work is actually conducted. and

as to the land upon which the building

stands only so far as necessary for the fair

enjoyment of the building. Cooper Hospital

v. Camden, 68 N. J. Law, 691. The keeping

of a dormitory and boarding house for stu

dents 01 an Institute of Technology by a lit

erary or scientific corporation, other than the

institute itself. is not an educational pur

pose—and that some literary or scientific

work is done in the building does not avail,

it the dominant use is for a. dormitory or

boarding house. Phi-beta Epsilon Corp. v.

Boston. 182 Mass. 457, 65 N. E. 824,

Funds of a. cemetery company are not

within an exemption of places of burial not

held for private or corporate profit. Com.

v. Lexington Cemetery Co., 24 Ky. L. R. 924,

70 S. W. 280. Whether property is exempt

depends upon the immediate result of the

occupation and not on the consequential ben

efits derived from its use. Real estate of an

academy, contiguous with the school site and

occupied by the residences of teachers and

as playgrounds tor the pupils, is exempt.

Emerson v. Trustees of Milton Academy

[Mass] 70 N. E. 442. '

7. Colo. Seminary v. Arapahoe County

Com'rs. 30 Colo. 507, 71 Pac. 410: Rice County

v. Bishop Seabury Mission [Minn.] 95 N. w.

882. Real estate as endowment. State v.

Board of Trustees of Westminster College,

175 M0. 52, 74 S. W. 990. Trust funds be

queathed for investment. Com. v. Gray's

Trustee, 25 Ky. L. R. 52. 74 S. W. 702.

8. Mere ownership 01! land by a charita

ble institution does not exempt the land; the

exemption depends upon the actual devotion

of the land to the work of charity. Cooper

Hospital v. Camden, 68 N. J. Law, 691. Real

estate not used for hospital buildings and re

mote from the lands on which they are

erected is not exempt. even though the in

come trom the rental thereof is devoted to

the support of the hospital. Cooper Hospital

v. Camden [N_ J. Law] 57 Atl. 260: State v.

Board of Equalization [S. D.] 92 N. W. 16.

See, also, Female Orphan Soc. v. Board of

Assessors, 109 La. 537. But land of a re

ligious society held avowedl for the purpose

of erecting a new church not yet in the

course of construction (City of Pittsburg v.

Third Presbyterian Church, 20 Pa. Super. Ct.

362); likewise premises separated by a pub

lic alley from a lot occupied by a church

building and rectory, upon which is a build

ing, the lower floor of which is used -tor

Sunday school, for meetings which cannot be

held in the church auditorium and for meet

ings of suborganizations of the church, and

the upper floor for Janitor's rooms, are not
201.
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An exemption based on the personal status of the owner rather than upon a

use to which the property is put is void.°

States often grant exemptions as an inducement to the location of manufac

turing establishments" or the building of railroads within their boundaries.“

Such an exemption is available to a vendee,u and is not forfeited by a sale of the

railroad, nor by failure of the company to complete its road within the time re

quired," but may be withdrawn by the legislature at any time, unless it has be

,come the subject of a contract.“

Although property may be exempt from taxation generally, it is not neces

sarily exempt from special assessment,“ even under a constitutional provision ex

empting it from taxation of every kind."

§ 4. Place of taration.—Proceedings for the assessment and collection of

taxes are primarily in rem and are to be had where the property to be taxed is

actually located." As to the situs of realty, there can be no doubt, and it can

scarcely present any difficulty;" but the situs of personalty for purposes of taxa

exempt (In re Walker, 200 III. 566. 86 N. E.

144). Where the only use of a. certain tract

of land belonging to a religious corporation

was to take lumber therefrom. as occasion

required. for improving other portions of the

corporation's grounds. such tract was not

solely used for charitable and religious pur

poses. so as to be exempt from taxation.

People v. Reilly, 85 App. Div. [N. Y.] 71.

9. A legislative enactment that the real

and personal property of all persons enrolled

as active members of any fire company shall

be exempt from taxation to the amount of

8500 are in conflict with a constitutional pro

vision that property shall be assessed for

taxes under general laws and by uniform

rules (according to its true value) and void.

Tippett v McGratb [N. J. Law] 56 Atl. 184.

10. Kentucky statute applied. Mongol

Box Co. v. Louisville [Ky.] 79 S. W. 255.

Furnishing electric light and power is not

"manufacturing" within the meaning of a

statute granting towns the privilege by vote

to exempt for a period of years any manu

facturing establishment proposed to be

erected therein. Williams v. Park [N. H.]

‘56 Atl. 463. Assuming that certain work

done at a sawmill is manufacturing. it does

not give color to the capital represented by

the lumber and land on which it is situated

so as to exempt it as capital invested in

manufacturing carried on within the state.

Yellow Pine (‘0. v. State Board of Assessors

[N. J. Law] 57 Atl. 393.

II. The power house of an electric street

railway (City of Philadelphia v. Electric

Traction Co. [Pa.] 57 At]. 354), and horses

used as motive power, are exempt from mu

nicipal taxation in Pennsylvania (People's

Pass. R. Co. v. Taylor. 22 Pa. Super. Ct. 156).

Railroad property rented to different parties

for private uses is not exempt. “'hltcomb

v. Ramsey County [Minn] 97 N. W. 879.

12. Louisville-& N. R. Co. v. Christian

County. 24 Ky. L. R. 894. 70 S. W. 180; Wis.

& M. R. Co. v. Powers. 191 l'. S. 379.

13. State v. Colo. Bridge Co. [Tex Civ.

App.] 75 S. W. 818.

14. Exemptions from taxation of the prop

erty of charitable institutions. not contained

in the charters of the institutions, may be

withdrawn at any time by legislative act or

by constitutional provision. Female Orphan

Soc. v. Board of Assessors, 109 La. 537. But

where an exemption is part of the charter

of an institution. subsequent constitutional

or statutory provisions cannot limit or alter

such exemptions. State v. Board of Trustees

of “Westminster College, 176 Mo. 62. 74 S. W'.

990. Where, by the legislation of a state. a

railroad company is exempted from state.

county and municipal taxes for a term of

years after it shall have completed its read.

such grant creates a. contract between the

state and the company. which is impaired by

the state within the inhibition 0! the Fed

eral constitution by the taxing of the com

pany by local authorities under general pow

er conferred on them by statute. Bancroft

v. Wicomico County Com‘rs. 121 Fed. 874.

The constitutional amendments of 1875 in

New Jersey providing among other things

that “property shall be assessed for taxes

under general laws. and by uniform rules.

according to its true value," had the effect

of obrogating any special law for the assess

ment of taxes, and any special immunity

from taxation. theretofore granted and not

already accepted in such manner as to con

stitute a contract. Cooper Hospital v. Cam

den. 68 N. J. Law. 691. A provision in a gen

eral tax law that railroads thereafter build

lng and operating a. road north of a certain

parallel shall be exempted from the tax for

ten years. unless the gross earnings shall

exceed a certain sum, is not addressed as a

covenant to such railroads and does not c0n~

stitute a contract with them. the obligations

of which cannot be impaired consistently

with the Federal constitution. “’is. & M.

R. Co. v. Powers. 191 U. B. 379.

15. In re Opening of East 116th St. 85

App. Div. [N. Y.] 347: City of Chicago v. Chi

cage, 207 Ill. 37. 69 N. E. 580.

16. Kan, City Exposition Driving Park v.

Kan. CitY. 174 M0. 425, 74 S. \V. 979.

17. School Dist. of Plattsburg v. Bowman

[Mo.] 77 S. W. 880.

18. City of Winston v. Salem. 181 N. C.

404. The power to tax the lands under the

tide water of New York Bay within the ter

ritorial limits of New Jersey is in that state.

Cent. R. R. of N. J. v. Jersey City [N. J. Law]

56 Atl. 239. “'here, however. things pertain

ing to realty are situate in more than one

district, it is customary to provide that tax

ation shall he had in the district where the

greater portion lies or is used. “'ater pow
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tion from time immemorial has been a matter for the law-making power, which

has undoubted power in the premises." With a few exceptions, the rule is quite

general that the situs of personal property for purposes of taxation is the domicile

of the owner, and not the actual situs of the property itself,20 but it is competent

for the legislature to provide otherwise.“ The property of a partnership is gen

erally required to be taxed at the place where the partnership business is conduct

ed,22 and personal property in the hands of a trustee is taxable at the domicile of

the trustee." Moneys and credits are taxed where the owner lives," even though

er. Town of East Granby v. Hartford Elec.

Light Co. [Conn.] 56 Atl. 514. Turnpike.

\‘anceburg & S. L. Turnpike Road CO. v.

Maysviiie & B. S. R. Co.. 25 Ky. L. R. 1404. 77

S. W. 1118. Court]! or water ditches for ir

ricaiing purposes. though required to be as

sessed at n rate per mile for that portion

within the county. must be separately as

sessed. Kern Volley “Inter Co. v. Kern

County, 137 Cal. 511. 70 Fire. 476.

10. City of Winston v. Salem. 131 N. C

404; City of Baltimore v. Safe Deposit &

Trust Co.. 9'! Md. 659; Botto‘s Ex‘r v. Innis

ville [Ky.] 79 S. W. 241. When the statute

is silent. the ordinary rules of law obtain.

School Dist. of Plattsburg v. Bowman [Mo.]

77 S. W. 880.

20. Town of London v. Boyd. 25 Ky. L.

R. 1337. 77 S. W. 931; “'ren v. Boske. 24 Ky.

L, R. 1780. 72 S. W. 279. “'here starch has

been manufactured in a town other than that

in which the owner was an inhabitant and

was stored in the town where manufactured

until after the first day of April following,

awaiting shipment by roll out of that town

as the same should be sold. no sales being

made or intended to be made in that town.

and all of the sales and correspondence in re

lation to sales being made in the town where

the owner lived and conducted his business.

is not employed in trade for the purpose of

taxation in the town where stored. Inhab

itants of New Limerick v. Watson. 98 Me.

379. In a suit to collect back taxes on per

sonalty. the owner of the property testified

that she was a resident of Colorado and

was only occasionally in Kentucky. No

competent proof she ever resided in Ken

tucky. Held :1 Judgment for taxes not sup

ported by the evidence. McMakin v. Com.

[Ky.] 80 S. W. 188. Connecticut statutes im

posing a. succession tax on “property within

the jurisdiction of the state" which shall pass

by will or inheritance applies to personal

property situated in other states. Appeal of

Gallup [Conn.] 57 Atl. 699. That personal

property is taxed in the state of its crea

tion is no objection to its taxation In an

other state where it has a situs. Securities

of a. foreign corporation deposited with the

state treasurer. State v. Fidelity & Deposit

Co. [Tex. Civ. App.] 80 S. \V. 544. The legal

fiction that personal property is governed

by the law of the domicile of its owner

does not extend to property in a. foreign

Jurisdiction which by the exercise of its laws

assumes control over it for the purpose of

taxation. Id. In New York. nonresidenta of

the state doing business in the state are

taxed on the capital invested in tho busi

ness as personal property. the some as if

they were residents [Laws 1896. c. 908, 5 7].

People v. Wells, 42 Misc. [N. Y.] 423.

21. VVesiern Assur. Co. v. Haliidny [C. C

A.] 126 Fed. 257; Carstairs v. Cochran. 193

U S. 10; School Dist. of Piaiishurg v. Bow

mnn [Mo.] 77 S. “f. 880. The home port of

a vessel is its situs for taxation. though its

owner resides in a different state. t‘om. v.

Ayer & L. Tie Co.. 25 Ky. L. R. 1068. 77 S.

\V. 686. Posts and poles kept for sale and

awaiting shipment are assessable as mer~

chant's goods at their location and not as

timber at residence of owner. Valentine

(‘lnrk Co. v. Shawnno County [Wis] 97 N. W.

915. Statute requiring taxation of corporate

stock at place where principal place of busi

nesa was located and excepting its personal

property from other assessment is within

legislative power. Layman v. Iowa. Tel. C0.

[lowa] 99 N. W. 205. The state may tax per

sonal property within its jurisdiction irre

spective of the domicile of its owner. Se

curities deposited with the state treasurer

by a foreign corporation to enable it to do

business. State v. Fidelity & Deposit Co.

[Tex. Civ. App.] 80 S. W. 544. Municipal

bonds and securities may acquire a. situs for

purposes of taxation other than the domicile

of the owner. Id.

22. School Dist. of Plnttsburg v. Bowman

[Mo.] 77 S. W. 880; City of Winston v. Salem.

131 N. C. 404. The interest of members of

a banking partnership is properly assessa

ble to each member at the place where the

business is conducted. State v. Lewis. 118

Wis. 432. 95 N. W. 388. On death of a. prop

erty owner. his heirs formed a partnership

for the management of the estate and by its

articles located its principal place of business

at n house in the country on one of the

principal pieces of real estate belonging to

the estate. It held its meetings there but

the bookkeeping was done in Detroit. Held

it was a. resident where its principal place of

business was located. City of Detroit v.

Lottier Estate Co. [Mlch.] 99 N. W. 9.

23. Botto's Ex'r v. Louisville [Ky.] 79 S.

W. 241. In Maine, personal property held in

trust is assessed to the equitable owner in

the county in which he resides. Bonds of

railroad and traction companies. City of Bal

timore v. Safe Deposit 61: Trust Co.. 97 Md.

659, In Kentucky. it is taxable at the domi

cilo of the beneficiary. Butto's Ex‘r v. Lou

isville [KyJ 79 S. W. 241. Under tax law

(Laws 1896, c. 908. 5 3). declaring that all

personal property situated or owned in the

state. not exempt by law. is taxable. two

executors residing in the state were held

taxable for the personally of testator's es

tate. though a third executor resided in New

Jersey. People v. “'ells. 87 N. Y. Supp. 745.

24. Robinson v. Grant. 119 Iowa. 573. 93

N. W. 586. Credits composing a fund held by

an executor in trust under the provisions of

the will are taxable. in the county where the

executor resides. in the absence of proof

that they had a situs elsewhere. McClellan

v. Board of Review, 200 Ill. 116. 65 N. E. 711.
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they are in the actual possession of an agent who resides in another township,"

and the situs of a debt is at the domicile of the creditor.”

situs of personalty are collected below."

§ 5. Assessment.

Illustrative cases on the

A. Assessing officers—An assessment, in some form, is

necessary," which to be valid, must be made by proper officers, having com

petent authority and the qualifications

practicable to invest state boards with

required by law.” It has been found

authority to make assessments in cer

tain instances.u Action by a state board in fixing' valuations, is conclusive on

Notes and mortgages are not goods and chat

tels within the meaning of the Indiana stat

ute. and must be valued for taxation in the

township where the owner resides [Burns'

Supp. 1897, 5 8421]. Stephens v. Smith. 80

Ind. App_ 120. 65 N. E. 546.

2!. Ellis v. People. 199 Ill. 548. 65 N. E.

428. Profits drawn out of loan agencies in

different states. owned and operated by one

party and deposited in a. central auditing

oiiice in a. foreign state, are taxable at the

residence of such party in this state. not

withstanding such principal sums are rein

vested by his agents and kept continuously

in other jurisdictions as a part of the cap

ital of the business. Tolrnan v. Raymond, 202

Ill. 197. 66 N. E. 1088. Evidence held insuf

flcient to show that property was held in a

foreign state for the purpose of transacting

business of which the property was the sub

ject-matter or stock in trade. Appeal of

Borden. 208 111. 869, 70 N. E. 810.

26. State y. Franklin County 8. B. & T.

Co.. 74 Vt. 246. Deposit in bank. Pyle v.

Brennernan [C. C. A.] 122 Fed. 787. Where

the domicile of a taxpayer is in dispute, it is

a question of fact (People v. Feltner, 78 App.

Div, (N. Y.] 28?; Id.. 40 Misc. [N. Y.] 368;

Id.. 90 App. Div. [N. Y.] 9). and for the jury

to determine (Ovid Tp. v. llaire [Mich.] 94

N. w. 1080). But where the parties so elect,

it is entirely proper to submit the matter to

the decision of the court. City of Lebanon

v. Blggers, 25 Ky. L. R. 1528. 78 S. W. 213.

A finding that a person had fixed his domi

cile in a city. where he was taxed. is sus

tained by evidence that when he removed

to the city he bought I new residence and

took up his abode there. with no intention

of returning to his farm. Id.

’7. Property in original packages in hands

of distributing agent. American S. & W. Co

v. Speed. 100 Tenn. 534. 76 S. W. 1037. Tax

sale certificates on land within state pur

chased by nonresidents. Mecartney v. Cas

key, 86 Kan. 412. 71 Pac. 832. In order to

sustain a tax for visible personal property,

levied against an inhabitant elsewhere than

at the place of his residence, it must be

shown that the property was found in the

taxing district on the day prescribed by law

for commencing the assessment of taxes.

Shillingsburg v. Ridgway [N. J'. Law] 54 Atl.

631; Inhabitants of New Limerick v. Wat

son. 98 Me. 379.

Forest products in transit to a point out

side the state may be given by the legisla

ture a sltus for the purpose of taxation at

the place nearest to the last boom or sort

ing gap of the stream in or bordering on

the state in which such products natural]

will be last floated during transit. Dlamon

Match Co. v. Ontonagon, 188 U. S. 82. 47 Law.

Ed. 394.

Live stock’ running on the open range is to|

be taxed in the county wherein the home

range is located; and when the home range

is located in or borders upon two or more‘

counties the number assessed in each shall

be determined by the disposition made of

the stock on the home range. Swan v. Dick

inson [\Vyo.] 70 Pac. 1050; Cammack v. Mat

mlor L. 8; C. Co.. 30 Tax. Clv. App. 421, 70 S.

W. 454.

Stenmshlps owned by a foreign corpora

tion and enrolled outside of the state. but

which are used mainly Within the state. have

their legal situs within the. state. Old Do

minion S.‘S. Co. v. Com. [Va.] 46 S. E. 783.

28. Where no assessment of a railroad

company was made for a. particular year be

cause of a belief in the minds of the taxing

authorities that it was not subject to taxa

tion. the taxes for such year could not

afterwards he collected in an action against

the company. Thornburg v. Cal-dell [Iowa]

98 N. W. 791; Louisville & N. R. Co. v.

Christian County, 24 Ky. L. R. 894, 70 S. W.

lRO_

taxes who has not had a final settlement with

the town is ineligible to the oilice of asses

sor of taxes: and a. tax assessed by a board.

one of whose members was thus ineligible.

Is void and uncollectible. inhabitants of

Springfield v. Butterfleld. 98 Me. 156. An or

der ot‘ a county judge granting authority to

appoint deputy assessors and fixing their

salary, is not vitiated by a proviso relating

to the raising of revenue to pay their sala

ries. Lichnnan County v. Frost [Tex. Clv.

App.] 75 S. W. 876. A county clerk. being

a mere ministerial oflicer has power merely

to extend the taxes as they appear upon

the books. He has no right to determine

whether taxes have been legally assessed

or not. People v. Opel. 207 Ill. 469. 89 N. E.

838. The authority conferred by a legislative

enactment upon a town to assess a tax must

be exercised by the town and not by its

assessors. Franklin v. Warwick & C. Water

Co. [11. 1.] 65 Atl. 934. In Kentucky. the

duty of assessing public service corporations,

in cities of the first and second classes, is

imposed upon the city assessor. and not up

on the hoard of valuation and assessment.

Murphy v. Louisville, 24 Ky. L. R. 1574. 71

S. W. 934. Where tax collector of a county

adopted rendition of state treasurer. the as

sessment became that of the collector and

constituted a sufiicient compliance with the

law authorizing the assessor and collector

'o assess unrendcred property. State v H

iellty dt Deposit (‘0. [Tex. Civ. App.] 80 S.

\V. 644.

at. Detroit United R. v. Board at State
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state and owners alike, after the expiration of time for hearing complaints."

Decisions relative to the compensation of assessing officers," their personal lia

bility for errors,“ and the liability of the county which they represent, are grouped

below." Their action is judicial in character, and therefore not open to collateral

attack," unless absolutely void."

(§ 5) B. Formal requisites—In making an assessment the assessors can only

proceed at the time, and in the manner, pointed out by the statute," but it is com

petent for a legislature to legalize a special session of a state board of tax corn

niissioners held without direct authority."

A prayer roll or list containing generally, besides other information, a de—

scription of the taxable property, the names of the owners, and its value is essen

tial,“ in the making of which the classification made by the legislature should be

adopted, and the difierent classes of property separately listed.“

Tax Com'rs [Mich.] 98 N. W. 997. A state

board of taxation has no power or authority

to assess the property of an individual owner

upon the application of a taxing district.

Cregar v. Committee of Lebanon Tp. [N. J.

Law] 57 At]. 12_9.

32. Chicago, St. L. & N. O. R. Co. v. Com.,

24 Ky. L. R. 2124, 72 S. W. 1119. But a. state

board of valuation and assessment cannot by

fixing one method of assessment for one year

bind its successor to the same method. Com.

v. Covington & C. Bridge Co., 24 Ky. L. R.

1177. 70 S. W. 849. The state board of tax

commissioners. in New York. is not confined

to the reception of purely legal evidence. but

may authorize proof to be made by affidavits.

People v. Priest. 90 App. Div. [N. Y.] 520.

Under the constitution of California the i‘ran

chises. rails. and rolling stock of a. street

railroad operated in more than one county

mut be assessed by the assessors of the

several counties through which the road runs

and not by the state board of equalization.

San Francisco 8: S. M. Elec. R. Co. v. Scott

[CaL] 76 Pac. 575. The real estate of tele

graph and telephone companies used in their

ordinary business is taxable by the state

board of equalization for the use of the

state. and not by the town in which it is

situate. New England Tel. 8: '1‘. Co. v. Man

chester [N. H.) 55 Atl. 188. It was held in

Utah, that under the constitution of that

state the legislature had no power to au

thorize the state board of equalization to as

sess property for taxation which is situated

wholly in one county. State v. Eldridge

[Utah] 76 Pac. 337. But it has power to

authorize the state board to assess prop

erty situated partly in one county and part

ly in another. or operated in two or more

counties, such assessment being fairly re

garded as an act of equalization. Id.

33. An not providing that the county

treasurer should be ex ofl‘icio supervisor of

assessments did not create a. new office so as

to entitle the treasurer to compensation for

duties performed under the statute. Foote

v. Lake County. 206 Ill. 185. 69 N. E. 47. The

Indiana statute fixing the compensation of

county assessors is constitutional [Acts 1895,

p. 207, c. 101]. Board of Com’rs of Whitley

County v. Garty, 161 Ind. 464. 68 N. E. 1012.

34. An action to recover a penalty against

a member of a. board of review for the

wrongful omission of property from assess

ment rolls is a civil proceeding and the

pleadings, therefore. are to be liberally con

The description

strued. State v. Zillman [Wis.] 98 N. W.

543.

35. Where county omcers are invested

with authority to make assessments the

county is only liable for the mistakes of

its own officers. Kelley v. Gage County

[Neb.] 93 N. W. 194. A county is not liable

to a taxpayer for a mistake of a. city officer

in certifying city aesessments to the county

treasurer. Concordia L. & 'I‘. Co. v. Douglas

County [Neb.] 96 N. W. 55.

30. If not corrected by some of the modes

pointed out it is conclusive, whatever errors

may have been committed. Ankeny v. Blak

ley [Or.] 74 Pac. 485. The action of listers

in making an assessment and in the hearing

before them is judicial. and unappealed from,

constitutes a. judgment. Phillips v. Bancroft,

75 Vt. 857. When the state‘s tax officials

transcend the bounds of their authority. no

estoppel results against the state from such

unauthorized acts. Slattery V. Hellperin. 110

La. 86.

87. Assessment of omitted property void

for want of jurisdiction. Layman v. Iowa

Tel. Co. [Iowa] 99 N. W. 205.

88. City of Hannibal v. Bowman, 98 Mo.

.\pp. 103, 71 S. W. 1122. An assessment made

at a. later time than prescribed by law, but

within such time as the right to assess and

collect taxes is not barred by the statute

of limitation, is regular. Botto's Ex‘r v. Lou

isville [Ky.] 79 B. W. 241. The purpose of a

provision fixing a. date of assessment is to

designate some definite period as the point

of time in each year when the valuation or

appraisement fixed upon the property actual

ly assessed and charged upon the hooks to

each individual would be conclusively ascer

tained and made binding both upon the city

and the taxpayer alike. City of Baltimore v.

Jenkins. 96 Md. 192, citing Hopkins v. Van

Wyck, Rn Md. 16,

39. First Nat. Bank v. Isaacs. 161 Ind. 278,

68 N. E. 288.

40. A lister required to make and return

:1 list of all new structures must include

buildings which have been remodeled or re

constructed so as to substantially enhance

the premisesv Lewis v. State, 69 Ohio St.

473. 69 N. E. 980.

41. In New York. the assessment of the

real estate of a domestic corporation entered

in the “Annual Record of the Assessed Valu

ations of Real and Personal Estate of the

Borough" is valid and need not be entered

in the like record of "corporations." People
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of property on the assessment rolls must be sufficiently full to identify it,“ and a

description so faulty as not to warn the owner of the charge upon his property, or

to advise possible purchasers what is to be sold, will invalidate the assessment.“

An assessment of lands by the fractional subdivision of a quarter-section is prop

er,“ and an assessment of a lot by metes and bounds is not invalidated by reason

of the fact that it would be as fully identified by a description by number of the

lot and block.“ An insuflicient or ambiguous description cannot be aided by ex

trinsic evidence,“ but parol testimony is admissible to supply an omission or to

apply a given description." rl‘he burden of showing insufliciency of a description

is on party claiming it.“

The owner.-—Statutes usually require assessments to be made in the name of

the owner of the property if known, otherwise as belonging to an unknown owner,“

and an assessment of personal property to an unknown owner is as effective as a

like assessment of real estate.M The owner of property, within the meaning of the

tax laws, is the person who has the legal title thereto.51

v. Wells. 40 Misc. [N. Y.] 555; Id.. 91 App.

Div. [N. Y.] 44. A note at the end of an

assessment roll that "all property in the

preceding pages marked 'N. R.‘ is held by

nonresidents. and is to be considered as on

tered in a separate part of the assessment

roll from the other assessments," the stat

ute requiring a separate entry. constitutes

an invalid assessment. Sanders v. Saxton, 89

App. Div. [N. Y.] 421. In proceedings to

abate an assessment of a manufacturing

plant. the machinery is to be treated as

separate from the land and buildings. and

though each should be valued in connection

with the other, if the one be overvalued an

abatement may be ordered whether the oth

er be rightly valued or not. Hamilton Mfg.

Co. v. Lowell [Mass] 89 N. E. 1080.

42. Muller v. Mazerat. 109 La. 116. The

general rule which governs in determining

the sufficiency of the description is that

such description is sufficient when it fur

nihes the means by which the property can

be identified from the description itself. or

by the use of extrinsic evidence to apply that

description to the property. Cooper Grocery

Co. v. Waco. 80 Tax. Civ. App. 623. 71 S. W.

619. An assessment of land as “W. 2-8 part of

P. C. No. 831 five (5) cottages and barn (less

lot deeded to J. 8.)" is not void for indefinite

ness of description. Harts v. Mackinac Isl

and, 131 Mich. 680. 92 N. W. 351. The descrip

tion in the tax list and abstract as "Plant of

Hartford Electric Light Co.. 9100.000" togeth

er with the designation “Mills. stores and

manufacturies" is a sufficient description.

Town of East Granby v. Hartford Elec. Light

Co. [Conn.] 56 Atl. 514. A description such

that the land might lie in any part of a

larger tract mentioned was insufficient [1

Comp. Laws Utah 1888. 5 2013]. Moon v.

Salt Lake County [Utah] '16 Pac. 222. “N.

E. 4 of S. ‘1'. 4 Sec. 4. Twp. 30. Range 6."

and “N. E. 1A B. W. 84 Sec. 4 '1‘. 30 R. 6" held

sufficient. and the difference held not to con

stitute a variance in different instruments

(contra cases cited). “'ash. T. & L. Co. v.

Smith [Wash.] 76 Pac. 267.

48. Miller v. Linilstrom [Fla] 33 So. 521;

Cooper v. Falk, 109 La. 474. "Pt. Out Lot 54.

Survey 2199" ll too indefinite and uncertain

an assessment. State v. Burrough. 174 M0.

700. 'H S. W. 610. The description of a

franchise an "the S. W. Tel. & Tel. company

A mortgagor of real prop

franchise" is not sufficient. S. W. Tel. 8: T.

C09. v. San Antonio [Tex. Civ. App] 78 8. Vi’.

S5 .

_44. Alien v. McKay & Co.. 139 Cal. 94. 72

Pac. 713: Allen v. McKay & Co. [Cal.] 70 Pac.

8. .\n assessment of city lots and blocks in

columns designated “section,” "township" and

"range" held insuflicient. Leavenworth v.

Greenville W. & 8. Co. [Miss.] 35 So. 138.

Erroneous statement of range. State v.

Dunn. 88 Minn. 444, 93 N. W. 306.

45. Davis v. Pac. Imp. Co.. 137 Cal. 245.

70 Pac. 15. Where the whole of a tract of

land is assessed by number and grant. the

fact that the survey is stated 640 acres. when

in reality it is 706. does not invalidate the

assessment as to any part of the tract. Ken

son v. Gage [Tex. Civ. App.) 79 S. W. 605.

46. Leavenworth v. Greenville W. &- 5. Co.

[Miss.] 35 So. 188: Crawford v. McLauren

[Miss.] 85 So. 209.

47. Crawford v. McLaurln [Miss.] 35 So.

949.

48. Allen v. McKay & Co., 139 Cal. 94. 72

Pao. 713.

49. An error in describing the owner. a

railway company, as the Chesapeake Beach

"Improvement" company is not fatal to an

assessment and subsequent proceedings (Mof

fat v. Calvert County Com’rs. 97 Md. 266).

nor describing the "Basic City Chilled Roll &

Iron Works" as the “Basic City Roller &

Iron Works Co." (Stevenson v. Henkle. 100

Va. 591).

50. Powell v. McKee. 81 Miss. 229. Stat

utes which provide that personalty must be

assessed to the owner or claimant. and if he

be unknown then to the unknown owner are

mandatory. Birney v. W'arren, 28 Mont. 64..

72 Fee. 293.

51. Chattel mortgaged property. Union

Stock Yards Nat. Bank v. Thurston County

Com'rs [Neb.] 92 N. W. 1022. A vendee 0f

lumber manufactured under contract cannot

be taxed for the lumber until the title passes

upon delivery. Grand Rapids B. & L. Co. v.

Inland Tp. [MIChJ 98 N. W. 980. A contract

of sale which shows on its face an intent to

convey identified property in prncsenti ls suf

ficient prima facic. to preclude the assess.

ment. of the property from taxation against

the vendor without further proof of actual

segregation of the property being made.

State v. Wharton, 117 Wis. 558. 94 N. W. 359.
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erty is deemed the owner for purposes of taxation until the mortgagee takes pos

session.“ It is held that in the assessment of land, the proceedings being essential

ly in rem, the name of the owner is not necessary," but an assessment of lands, not

to the owner or occupant thereof, but to a third person is absolutely void,“ though

an assessment to one not the owner but who thereafter becomes so is valid." An

assessment in the name of a person, as owner, who was not living at the date of the

assessment is void.“ A supplemental assessment must be made to the same person

as the original assessment was properly made to."

Lists by tarrlxryers.—It is required in many states that persons liable for tax

ation make out and furnish the assessing oiiieers a statement containing a list of

their taxable property,“ and in some jurisdictions its value." Where a taxpayer

fails to prepare and deliver such statement the assessors need not resort to legal

proceedings to procure it, but may make an assessment on the best information

available.‘° A list made by the taxpayer and the valuation placed thereon by the

taxpayer are not conclusive upon the assessor,“ nor it seems is it conclusive upon

the taxpayer.“

The word "owner." as applied to land, has no

fixed meaning which can be held applicable

to every enactment. and while it usually de

notes a fee simple estate. yet it may include

one having the use. control or occupation of

land under a claim of ownership and having

a less estate than a fee. Coombs v. People.

198 111. 586. 64 N. E. 1056.

M. Fulton v. Aldrich [Vt.] 57 Atl. 108.

The test as to ovvnership. under contracts

for sale of real estate, is possession. Nunn

zesser v. Hart [Iowa] 98 N. W. 505.

58. Woodward v. Taylor. 38 Wash. 1. 73

Pac. 785. 75 Pac. 646.

54. Cottle v. Cary, 173 N. Y. 624, 66 N. E.

1106; Brown v. Hartford. 173 Mo. 183. 73 B.

W. 140; Huber v. Jennings-Heywood Oil

Syndicate. 111 La. 747; Western Ranches v.

(‘ueter County, 28 Mont. 278. 72 Pac. 659.

Centre, Hertzler v. Cass County [N. D.] 96

N. W. 294; Sykes v. Beck [N. D.] 96 N. W.

844. An assessment of the wife's property

to the husband is fatal. Loomie v. Semper.

38 Misc. [N. Y.] 567.

55. N. Boyington Co. v. Southwick [Wis.]

97 N. W. 903.

56. Stewart v. Bernalilio County Com'rs

[N. M.] 70 Fee. 574; George v. Cole. 109 La.

816; Bongni v. Pac, Imp. Co.. 111 La. 1063.

An assessment is not invalid because the

owner was designated as “estate of Geo. P.

Gordon." Such a. designation is neither the

name of a person nor of a corporation and

may be regarded as surplusarre. Sanders v.

Carley, 83 App. Div. [N. Y.] 193.

57. It must be made to him who was the

owner at the date of the original assessment

and not to a guardian subsequently ap

pointed. Sweetsir v, Chandler. 98 Me. 145.

58. State v. Carr [Mo.] 77 S. W. 543. The

president of a company. who exercises a

general direction of its business. presiding

at all its meetings. is competent to make and

swear to the return of property of the com

pany. Boston S. D. & '1‘. Co. v. Assessors of

Taxes [R. 1.] 57 Atl. 301. A curator must

give in for assessment the property of his

ward. and failing to do so. becomes person

ally liable. Kan. City v. Simpson, 90 Mo. App.

50. So. also. an executor. McClellan v. Board

of Review, 200 Ill. 116. 65 N. E. 711. In

Mississippi, a taxpayer is required to list his

land for assessment correctly described. and

if he fails to list his land under a descrip

tion sufficient to identify it with some de

gree of certainty he must suffer the loss sus

tained in consequence thereof. if the assessor

assesses the land under an accurate descrip

tion to unknown owners. Crawford v. Mc

Lauren [Miss] 35 So. 209. In Texas. the state

treasurer should render for taxation the se

curities deposited with him by a foreign

corporation to enable it to do business with

in the state. Stnte v. Fidelity & Deposit Co.

[Tex. Civ. App.] 80 S. W. 544.

59. State v. Carr [Mo.] 77 S. W. 543. In

making return of his taxable property the

taxpayer may deduct from the credits due

him all Just debts by him owing at the time

of such return. State v. Fleming [Neb.]

07 N. W. 1063. YVhere a widow entitled to

dower in certain real estate conveys her in

terest therein in consideration of an annuity.

the present worth of the annuity and not the

annual payment is the amount which the

widow is required to list. Com. v. Nute, 24

Ky. L R. 2138, 72 S. W. 1090.

00. In re L Adler Bros. & Co.. 76 App.

Div. [N. Y.] 571. The penalties of trehle tax

Minn prescribed by the Missouri statutes for

falsely listing cannot be assessed against

the estate of one who died after the state

ment was made and before hearing before the

board of equalization. State v. Atchison. 173

M0. 154. 72 S. W. 1075. The failure of an

assessor to make out a list of property to

he assessed. where the taxpayer omits to

do so. does not affect the validity of the

assessment. State v. Carr [Mo.] 77 S. W.

543.

01. State v. Carr [Mo.] 77 S. W. 543. An

assessor has power to assess other taxable

property belonging to a taxpayer who has

returned a verified list of his taxable prop

erty without having first issued a subpoena.

Kern Valley Water Co. v. Kern County. 137

Cal. 511. 70 Fee. 476. But if the assessor

accepts an owner's schedule as correct. the

board of review has no power to increase

the assessment without notice to the owner.

Cox v. Hawkins, 199 Ill. 68. 64 N. E. 1093.

63s I! by mistake the return states the

corporate stock issued and outstanding to

he more than it actually is the corporation

may show the truth and have the tax re

duced. Arimex Consol. Copper Co. v. State
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Notice and an opportunity to be heard are generally essential to the validity

of an assessment," but in the taxation of shares, the corporation is treated by the

statutes as representing the shareholders and notice to it is notice to each share

holder.“

Irregularities.—It is competent for the legislature to prescribe that irregular

ities in the assessment of property shall not defeat the collection of the taxes,“

and courts will not, after the lapse of great length of time, presume illegality or

insufficiency in an assessment, but on the contrary that it was correct and regu

lar.“ Mere informalities in an assessment not involving a departure from statu

tory requirements will not defeat the tax," and the omission of persons or property

from a personal property assessment, whether intentionally or through mistake.

does not render assessment void."

Board of Assessors [N. J'. Law] 54 Atl. 244.

A taxpayer is not estopped from questioning

the validity of a tax bill by the fact that in

the list furnished by him to the assessor the

property was defectiver described. State

v, Burrough. 174 Mo. 700. 74 S. W. 610. But

where the property of a. railroad is rendered

for taxation by its agent in a form contrary

to the statute. and the form and substance

of such rendition were followed in subse

quent years. the company cannot take ad

vantage of the want of statutory form in the

rendition. Galveston & W. R. Co. v. Galves

ton [Tex. Civ. App.] 77 S. W. 269. The act

of an owner of a. dower interest in land in

rendering the entire land for taxes is not

binding on the children or remainderrnan.

Com. v. Hamilton, 24 Ky. L. R. 1944, 72 S. W.

744.

08. Thornburg v. Cardell [Iowa] 98 N. W.

791; Loomis v. Semper. 88 Misc. [N. Y.] 567.

The right of being heard being constitu

tional, a legislature cannot in the ilrst in—

stance, nor by curative statute, deprive a

taxpayer of it. Godfrey v. Bennington Water

Co.. 75 Vt. 350. An attempted reassessment,

where by decree of a competent court an as

sessment is set aside. is not a reassessment,

but a new and original assessment, which

can only 1:) made after due notice to the

landowner. Douglas v. VVcstcliestcr County

Sup‘rs_ 172 N. Y. 309. 65 N. E. 162. When

property happens to be listed in the name of

a person not the true owner. the law does

not require that the true owner have notice

as a condition to the right of the board to

properly list and assess such property. An

keny v. Blakley [Or.] 74 Pac. 485. The mere

lack of a provision in a tax law for notice

does not take away the Jurisdiction of a tax

ing officer to make an assessment under any

circumstances. If the tax could be imposed

for a certain amount it is not void but at

most voidable for the illegal amount if any.

People's Nat. Bank v. Marys. 191 U13. 272.

An owner is not entitled to notice of the in

crease in valuation by reason of the remodel

ing or reconstruction of the building sub

stantially increasing the value of his prem

ises. Lewis v. State. 89 Ohio St. 473. 69 N. E.

980. Where there was no abstract of the in

dividual lists lodged in the town Clerk's office

the taxpayer was given no opportunity to be

heard. Godfiey v. Bennington Water Co., 75

Vt. 350. Washington statute providing for

the taxation of stocks of merchandise com

ing into a county after March first. to be dis

posed of by sale. the owner thereof being

there only temporarily, is not unconstitu

tional in that it provides a diilferent mode

of assessment for such property. Nathan v.

Spokane County [Wash] 76 Pac, 521. Nor

does the fact that no notice to the owner be

fore assessment is provided render it un

constitutional as being without due process

since an appeal is provided for. Id. One

whose property is to be assessed for a. public

improvement must be given notice of the

proceedings and assessment. Statute failed

to provide notice of proceedings to estab

lish drainage ditches to owners of land whose

property was to be assessed. A tax levied

without notice to the property is void. Smith

v. Peterson [Iowa] 99 N. W. 552.

64. Corry v. Baltimore, 96 Md. 310; Nev.

Nat, Bank v. Dodge [C. C. A.] 119 Fed. 57.

65. VVoolley v. Louisville, 24 Ky. L. R.

1357, 71 S. W. 893. The fact that a dry dock.

in course of construction and practically

completed, is not technically completed at

the date of an annual assessment will not

invalidate an assessment of taxes thereon.

William Skinner & Sons S. d: D. D. Co. v.

Baltimore, 96 Md. 32. The failure of the

county clerk to make and file a duplicate as

sessment roll does not affect the validity of

the taxes assessed. Conklin v. Cullen [.\Iont.]

74 Pac. 72. An erroneous assessment is at

most an irregularity of which a. taxpayer

cannot avail himself in a collateral proceed

ing. Warren v. Manwaring, 173 Mo. 21, 73 S.

W. 447.

06. Cockran 0. d: D. Co. v. Arnaudet. 111

La. 563,

07. Directions not of the essence of the

thing to be done. but having In view its

orderly and prompt performance are usually

construed as directory merely. Warfleld

Pratt-Howell Co. v. Averill Grocery Co., 119

lowa. 75, 93 N. W. 80. An assessment of

property assessable as personalty is not void

because classified as real estate. State v.

Wharton. 115 Wis. 457, 91 N. \V. 976, \Vhere

property is taxable irregularities in assess

ment do not entitle the owner to an injunc

tion restraining collection. McCrory v.

O'Kcete [Ind.] 70 N. E. 812.

88- City of New York v. Tucker, 91 App.

Div. [N. Y.] 214; City of Rochester v. Bloss,

173 N. Y. 646. 66 N. E. 1105. Contra, A ma

terial omission from the assessment roll,

which deprives the taxpayer of the right

of having all subjects of taxation included

in the roll. is Jurisdictional, and vitiates the

whole proceedings. Names of persons liable

to a poll tax were omitted. field. a material

omission. Trumbull v. Palmer. 42 Misc. [N.

Y.] 828.
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(§ 5) C. Valuation.—In assessing property for taxation, the dominant idea

of the organic law is that needful revenues shall be raised by levying a tax on prop-_

erty by valuation in such manner that every owner of property subject to taxa—

tion shall pay taxes in proportion to the value of the property owned.“ The pre

sumption is that an oflicer or assessing body in valuing property for assessment

purposes acts fairly and impartially," and an assessment therefore will not be dis

turbed where the assessor made reasonable effort to ascertain the value and exer

cised his best judgment in fixing the same ;" but where an assessing officer or board

disregards well known rules for the valuation of property assessed, and refuses to

consider reliable and pertinent information regarding such values, and arbitrarily

assesses property at a grossly excessive or inadequate sum, such assessment may be

treated as fraudulent, and as, in law, no assessment." Overvaluation will not de

feat a tax, there being nothing to indicate that other property was not similarly

assessed," unless it be shown that the valuation is so excessive as to import fraud

in the assessment or amount to spoliation.“ The methods of determining the val

uation of corporate stock, franchises and property are discussed below."

69. State v, Savage, 65 Nab. .714. 91 N. W.

716. In observing the constitutional rule of

uniformity, property which escapes taxel

altogether cannot be taken into account in

determining the atandard of valuation of

property actually listed. returned and as

sessed on which taxes are levied. 1d. “Men.

in the assessment of property for municipal

purposes in cities of the metropolitan and

first class. different standards of valuation

prevail than in the assessment of property

generally throughout the state for general

revenue purposes, and the state board of

equalization cannot assess property in har

mony with such different standards of valua

tion. it is the duty to observe the rule of

uniformity of valuation of property assessed

generally for revenue purposes rather than

the standard prevailing in the cities of the

classes mentioned. Id. An action will not

lie to restrain the collection of a tax im

posed on the stock of a national banking

association upon the sole ground that the

stock was assessed at its actual value while

the real estate of the city was assessed at not

more than sixty per cent. Mercantile Nat.

Bank v. New York, 172 N. Y. 35, 64 N. E.

756.

70. State v. Savage. 66 Neb. 714, 91 N. W.

716; Bower v. Bainbridge, 116 Ga. 794.

71. Carlisle v. Chehalis County, 82 Wash.

L'S-i, 73 Pac. 349. Nor does the fact that the

assessor did not go upon the land and assess

it upon his own view, but merely accepted

the assessment of the previous year, render

the assessment invalid. State v. Carr [Mo.]

77 S. W. 543. After the death 01‘ an insured,

and before proofs thereof are made. the val

ue of a. policy of insurance issued by a fra—

ternal benefit society is a question of fact

for the determination of the taxing officers.

Cooper v. Board of Review. 207 Ill. 472, 69

N. E. 878.

72. State v. Savage, 65 Neb. 714, 91 N. W.

716. The assessment of a building at its

cost is not justified where the evidence shows

its present value to be much less. People v.

Miller_ 84 App. Div. [N. Y.] 168. Under a

constitutional provision that all taxes shall

be uniform upon the same class of subjects

within the territorlal limits of the authority

levying the tax. an assessment of land as

coal lands at 810 per acre, where other lands

The

are assessed at $1, will be reversed. it ap

pearing that the former have no value as

coal lands. Rockhill I. & C. CO. v. Fulton

County, 204 Pa. 44.

78. Odd Fellows' Hall Aas'n v. Dayton, 86

Ky. L. R. 665. 76 S. W. 181. Over-assessment

is an irregularity (Colllns v. Keokuk, 118

Iowa, 30, 91 N. W. 791), and cannot be col

laterally attackcd (City of New York v.

Tucker. 91 App. Div. [N. Y.] 214).

74. City of Covington v, Shinkle, 2’5 Ky.

L. R. 73. 74 S. W. 652.

15. Coal belonging to a. Pennsylvania min

ing corporation and on hand in other states,

where it has been shipped for purposes of

sale. cannot be deducted in determining the

value of the capital stock, even though taxes

were paid on the coal in the states where

it was stored (Com. v. Delaware, L. A: W. R.

Co.. 206 Pa. 645), nor can unrented space be

deducted in ascertaining the valuation of

premises (People v. Feitner, 77 App. Div.

[N. Y.] 428).

In ascertaining the value of the surplus

and undivided earnings of a savings bank.

the comptroller must appraise the bonds and

securities on which the surplus is invested

at their market value, whenever their value

is below par. People v. Miller, 177 N. Y.

461, 69 N. E. 1103; Id., 84 App. Div. [N. Y.]

168.

When railroad and telegraph properties

are situated in more than one state, it is

necessary to consider and determine the val

ue of the whole property, wherever situated.

as an entirety, and then determine what

proportion of the whole property is situated

and used within the state and subject to

taxation therein; the relation such part

bears to the whole property as to its value

being the basis on which the assessment is

to be made. State v. Savage, 66 Nab. 714. 91

N. W. 716. In estimating for purposes of

taxation. the value of property of a telegraph

company situate within a state, it may be

regarded not abstractly or strictly locally,

but as part of a system operated in other

states: and the taxing state is not precluded

from taxing the property because it did not

create the company or confer a franchise up

on it. or becaus» the company derived rights

ir privileges under the Act of Congress of

1866 or because it is engaged in interstate
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market value of the stock of a corporation should not be taken as the basis for

determining the actual value of its gross assets."

commerce. Western Union Tel. Co. v. Mo..

190 U. 8. 412, 47 Law. Ed. 1116. The correct

method of assessing a. bridge company partly

within and partly without the state is to

take the entire value of its entire property in

lmth states. deduct the value of its tangible

property, and apportion the remainder ac

cording to the proportionate length of the

bridue in each state. Corn. v. Covington 8.: C.

Bridge Co., 24 Ky. L. R. 1177, 70 S. W. 849.

The requirement that all real estate of a

railroad corporation may be assessed as n.

unit. and the amount thus determined ap

portioned to the several taxing bodies

through which the road runs is not in con

flict with a constitutional provision that all

real estate shall be taxed within the mu

nicipality where located, People v. State

Board of Equalization, 205 Ill. 296, 68 N. E.

943.

A franchlsel The method of arriving at

the value of a corporate franchise for tax

ation is a matter committed to the deter

mination of the assessor. Bank of Cal. v. City

& County of San Francisco [Cal.] 75 Pac.

832. in Georgia. the comptroller general in

assessing railroad property must make the

assessment upon the basis of the value given

by the returns. City of Atlanta. v. Wright

[Ga.] 45 S. E. 994. Valuations based on sta

tistical reports by a. railroad company, the

railroad, believing itself exempt, having re

turned no report for taxation purposes, are

proper. Owem-h 'ro, F. of R. & G. R. R. Co.

v. ('nm.. 24 Ky. L. R. 2178, 73 8. XV. 744. As

sessors failing to require an examination of

otllccrs and books are bound to assume that

the value of gross assets given in a state

ment tiled with them is correct. People v.

Feitner. 8?. App. Div. [N. Y.] 368. In assess

ing a franchise tax against a domestic cor

poration. it is entitled to a reduction from

the value of the assets employed within the

state of only such proportionate amount of

liabilities as is represented by the ratio of

the assets employed within the state to the

entire assets of the corporation. People v.

Miller. 90 App. Div. [N. Y.] 599. In estimat

ing its value. the earning capacity of the

franchise is one of the chief elements and

may properly be considered. Rocheblave

Market Co. v. New Orleans, 110 La. 629; State

v, Savage. 65 Neb. 714. 91 N. W. 716. But div

idonds paid by a corporation cannot be con

sidered. People v. Feitner. 78 App. Div. [N.

Y.] 313: People v. Wells, 42 Misc. [N. Y.] 606.

The assessor may also take into considera

tion the values of shares of corporate stock.

Bank of Cal. v. City & County of San Fran

cisco [(‘ai.] 75 Pac. 832. The state board of

equalization in the assessment of railroad and

telegraph propcrties should include in its as

sessment the value of the franchises with the

tangible property assessed. State v. Savage.

65 Neb. 714, 91 N. W. 716. Where a railroad

bridge is part of one system built and operat

ed under one charter and owned by the same

company as the railway line, it does not have

a separate franchise value for the purpose

of assessment. Chicago. St. L. 6': N. O. R. Co.

v. Com.. 24 Ky. L R. 2124. 72 S. W. 1119.

Under Colorado statutes dividing minim:

property into two classes, first. mines pro

ducing more than $1,000 annually and second,

a

all others which are to be assessed by the

general revenue law. it is held that un

productive mining claims may not be as

scssed at a. higher valuation per acre than

the minimum valuation per acre of produc

tive mining claims smiiarly situated. Pil

grim Consoi. Min. Co. v. Board of Com'rs

[Coio.] 76 Fee. 364.

Corporate stock: Where shares of stock

are required to be assessed at their market

value, any evidence which will tend to throw

light on that inquiry is competent; the opin

ions of‘ witnesses qualified to answer, the

price quotations contained in market reports

and authentic publications. the prices es

tablished by actual sales. these are all com

petent. In re Proctor, 41 Misc. [N. Y.] 79.

Where the shares of a. joint-stock associa

tion are not listed upon the stock exchange

or sold in the open market. the value of the

realty may be properly considered upon an

appraisal in order that their value may be

established. In re Jones' Estate, 172 N. Y.

575, 65 N. E. 570. 60 L. R. A. 478. The mar

ket value of the stocks and bonds of a rail

road company is an important factor, with

other pertinent information, by which to de

termine the fair cash value of the property

assessed, which is represented by such stocks

and bonds. State v. Savage. 66 Neb. 714, 91

N. W. 716.

The value of the capital stock of a cor

poration is ascertained by adding together

the value 01‘ its real estate and personal

property. and deducting therefrom the sum

of its indebtedness and the assessed value of

its real estate. I’eople v. Feitner. 39 Misc.

[N. Y.] 467. "Capital stock" as used in the

tax law does not mean share stock. but

means the actual money or property paid in

and possessed by the corporation. People

v. Feitner, 92 App. Div. [N. Y.] 518.

In estimating the value of shares of stock

in national. state or savings banks, the

value of United States bonds owned by the

banks may be considered. Nat. State Bank v.

Burlington. 119 Iowa, 696, 94 N. W. 234. The

cash value of shares of national bank stock

for the purposes of taxation is their market

and not their book value. Ankcny v. Blnklcv

[Or.] 74 Pac, 485. In estimating the value

of shares of stock in a bank for purpose of

taxation, the value of United States bonds

owned by it may be considered. First Nat.

Bank v. Independence [Iowa] 99 N. W. 142.

70. People v. Wells, 42 Misc. [N. Y.] 606.

Deduction of debts: A corporation is en

titled on an assessment for taxation to have

deducted from its personal property the

amount of its debts. People v. Feitner. 92

App. Div. [N. Y.] 518. Statutes providing

that no greater amount of indebtedness shall

he deducted than the asscssed valuation of

the property for which the indebtedness was

rontracted prohibits deduction for unsecured

Hulebtedness which did not obtain for the

debtor taxable property. Appeal of Skilton

IConn.] 57 Atl. 850. One who purchases

"ealty subject to a mortgage, which he does

'lot assume to pay, is not entitled to deduct

he mortgage debt from the assessment of

\is personal property. People v. Wells. 87 N.

Y. Supp. 745. Under statute providing for

deduction of indebtedness from credit! if
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(§ 5) D. Reassessment; omitted properly.—Statutes exist in most states for

the assessment of property which for various reasons may have been omitted from

the assessment rolls," but property cannot be added to the rolls because of under

valuation in previous years," or because of erroneous deductions in former valua

tions." In Iowa and Kentucky, proceedings to list omitted property must be

commenced within five -years from the date at which such assessment should have

been made.8° and this means a time not later than the first Monday of April in

each year, such being the time provided for turning the assessment rolls over to the

local board of review.“ In proceedings brought for this purpose, the property sought

to be listed and taxed must be described with sullicient particularity,82 and the

amount of taxes due must be stated." Power to make a reassessment applies to a

case where a former assessment has been declared irregular or void.“

Taxing oflieers or authorities are sometimes empowered by statute to enter

into contracts with individuals for the ferreting out or discovery of property that

has escaped taxation." Such contracts are not void as being against public pol

claimcd at time of notice of assessment. a

property owner was entitled to the de

duction. though he failed to claim the same

when he listed his property. McCrory v.

O‘Keofe [Ind.] 70 N. E. 812.

77. “’estorn Assur. Co. v. Haliiday, 127

Fed. 880. The duty of the proper oiiieera up

on discovery of an omission to subject the

property to taxation cannot be avoided be

cause the property may have changed own

ership and for that reason individual hard

ship may result. Yazoo & M. V. R. Co. v.

Adams. 81 Miss. 90. A supplemental assess

ment may be laid on property omitted by

mistake in the original assessment. even

though it may result in raising more money

than was voted to be raised at any meeting

of the town. Svreetsir v. Chandler, 98 M0.

145. Where a city has failed to enforce

taxes against a corporation on the erroneous

assumption that it was exempt. the city is

not estopped to thereafter enforce the omit

ted tnxcs. Milstor V. Spartanburg [S. C.] 46

S. E. 539. But stock in a building and loan

association cannot be assessed to the holder

as omitted property for the years during

which. under the statute. it was exempt from

taxation. even though the statute was void.

In re “'ilmerton's Appeal. 206 Ill. 15. 68 N. E.

1050. A proceeding to assess omitted prop

erty instituted on information furnished by

a public official is not affected by his ceas

ing to hold office before trial. Sebree v.

(10111., 25 Ky. L. R. 121. 74 S. W. 716. In

lowa. the duty of assessing and listing omit

ted property rests with the county treasurer.

and the county auditor has no authority to

act in the premises. Mead's Estate v. Story

County, 119 Iowa. 69. 93 N. W. 88: Thnrnburg

v. Cordell [Iowa] 95 N. W. 239. In Mississip

pi. the revenue agent is authorized to have

all property assessed which has heretofore

escaped taxation by reason of failure to as

sess, and this applies to municipal taxes as

well as state and county. Adams v. Kuyken

dall [Miss.] 36 So. 830. Where an estate was

assessed for back taxes on certain bonds for

the years 1886 to 1899. there being no evi

dence that deceased acquired or owned the

bonds prior to 1889. the assessment should

be reversed. Falkner v. Adams [Miss.] 33 So.

411. Under Iowa. code. providing for the as

sessment of corporate stock. personalty sit

uate in a county other than where the prin
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cipnl business was transacted could not be

assessed there as omitted property. as the

county had no Jurisdiction thereof. Layman

v. Iowa Tel. Co. [lowa] 99 N. W. 205.

78. Parkinson v. Jasper County Tel. Co..

31 Ind. App. 135. 67 N. E. 471.

Assessors cannot cure an error in the

amount of an assessment of money at interest

by securing a revaluation thereof through

:1 supplemental assessment. even though

their error arose from their ignorance of

the specific kinds of securities in which the

money at interest was invested. Sweetsir v.

Chandler. 98 Me. 145.

79. Lander v. Mercantile Nat. Bank [C. C.

A.] 118 Fed. 785.

80. Jewcit v. Foote, 119 Iowa. 359. 93 N.

W. 864: Com. v. Hamilton, 24 Ky. L. R. 1944.

72 S. W. 744'. Chicago, St. L. & N. O. R. Co.

v, Com.. 24 Ky. L R. 2124. 72 S. W. 1119.

81. Siberiing v. Croper. 119 Iowa. 420. 93

N. W. 494; Thornburg v. Cardell [Iowa] 95

N. W. 239.

82. A statement describing the property

as "money. notes, b'onds. mortgages. certifi

cates and national bank stock" is sufficient.

Com. v. Riley’s Curators. 24 Ky. L R. 2005'.

72 S. W. 809. Likewise. “cash. mortgages.

notes. bonds. accounts. and chosen! in ac

tion." Com. v. Collins, 24 Ky. L. R. 2042.

72 S. W, 819. An allegation that the owner

"was possessed of a large estate consisting

of notes. mortgages. chosen in action and

money" is sufficiently descriptive. Com. v.

Sweigart's Adm'r. 24 Ky. L. R. 2147, 73 8.

W. 758. An entry. “omitted personal prop

erty for the year 1889. $20,000" is not objec

tionable for failure to further describe the

property. Brunson v. Starbuck [Ind. App.]

70 N. E. 163.

B3. Arbuckle Bros. v. McCutcheon [Tenn.]

77 S. W. 772.

84. Kadderly v. Portland [Or.] 74 Pac.

710. A turnpike tax assessment, Void be

cause made by an unauthorized person. does

not prevent a. reassessment. Vancebnrg K:

S. L, Turnpike Road Co. v. Maysville & B.

S. R. Co., 25 Ky. L. R. 1404, 77 S. W. 1118.

85. In Iowa. the statute does not make it

the duty of a county treasurer to investigate

property omitted from assessment. Shlnn v.

Cunningham. 120 Iowa. 383. 94 N. W. 941.

Under the Ohio not providing for the em

ployment of tax inquisitors, the county au
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icy.“ nor, in the absence of fraud or collusion, because providing excessive com

lvt'lirililtlll.‘IT

§ 6. Equalization, correction, and
retina—The purpose in reviewing the

work of assessors is twofold—to examine individual assessments with a view to

the correction of errors,

and to examine the assessments as a whole with a view to

determining whether they are relatively equal as between diii'erent parts of a tax

ing district.
In some instances the same

board or body performs both duties,"

but a frequent practice is to commit the duty of reviewing the individual assess

ments to one body which may properly be called a board of review,"0 and to have

the aggregate of assessments of a particular subdivision compared with those of

the other subdivisions of the same district or jurisdiction by another body, which

for the purpose of classification and treatment may be called a board of equaliza

tion.” This distinction is not recognized by the statutes, nor by the courts which

indiscriminately call boards exercising either or both duties by either or both names,

but it is one which in fact exists and
must be kept in mind, if confusion arising

from the indiscriminate use oi the terms is to be avoided. The work of reviewing

the individual assessment is generally, thongh not always, committed to some

board or body of general
administrative and legislative jurisdiction, such as the

township board, village or city council, county commissioners, and the like ;°‘ while

ditor is nevertheless entitled to his fees for

omitted property by him added to the tax

duplicates. State v. Godfrey. 24 Ohio Circ.

R. 455.
so. Disbrow v. Board of Sup‘rs, 119 Iowa.

538. 93 N. W. 585.

7. Fleener v. Litsoy. 30 Ind. App. 399, 66

\L E. 82. The compensation paid to one for

searching for omitted or concealed property

and reporting it for taxation held not to

he unreasonable. Reed v. Cunningham, 121

town, 555, 96 N. W. 1119.

88- County board of equalization. Sarpv

County v. Clarke [Neb.] 93 N. IV, 416.

County board of eqnalization. New Jersey

Zinc Co. v. Sussex County Board [N. J.

Law] 56 Atl. 138. Board of county com

missioners. Lexington M. & E. Co. v. Dow

son County [Neb.] 96 N. W. 62. County board

of review. Crozer v. People. 208 Ill. 464, 69

N. E. 489. State board of equalization. Id.

80. Town board. Ferguson v. Board of

Review. 119 Iowa, 338. 93 N. W. 352: Fergu

son v. Inc. Town of Rolfe [Iowa] 94 N. W.

1129. Village board. State v. Zillman [Wls.]

as N. W. 543. City board. State v. Sackett.

117 Wis. 580. 94 N. W. 314; State v. Wharton.

117 Wis. 558. 94 N. W. 359: State v. Clarke,

68 Ohio St_ 463. 67 N. E. 887. County board.

International Bldg. & L. Ass'n v. Board of

Com'rs. 30 Ind. App. 12. 65 N. E. 297: In re

People's Bank. 203 Ill. 30'). 67 N. E. 777;

fiannawny v. Barrlcklow, 203 I11. 410. 67 N.

E. 825; Weber v. Baird. 208 111. 209. 70 N.

E. 231. Appeal tax court of Baltimore City.

littlngn v. Baltimore [Mr].] 54 Atl. 253. Town

hoard of relief. Appeal of Sanford. 75 Conn.

5‘30. The Ohio not (Rev. St. 1892. I 2805)

providim: for annual city boards of equaliza

tion held to have been repealed. State v.

(“i=irke. 68 Ohio St. 463. 67 N E. 887.

00. State board of equalization. Mo.. K.

k T. R. Co. v. Miami County Com'rs, 67 Non.

134, 18 Pac. 103. A tax levy in a township

must. be based upon the assessed valuation

:- revised and equalized by the county com

missioners. and not upon the return of the

assessors to the commissioners.

Plains Tp.. 21 Pa. Super. Ct. 68.

91. Borough council. Borough 0! Woods

town v. Board of Assessors [N. J. Law] 56

Atl. 124. City council. Collins v. Keokuk.

118 Iowa. 30. 91 N. W. 791; German-American

Sav. Bank v. Council of Burlington. its

lowa. 84. 91 N. W. 829; Mockett v. State

[Neb.] 97 N. W. 588: John v. Connell [Neb.]

98 N. W. 457: City Council of Marion v. Nnt.

Loan & Inv. Co. [Iowa] 98 N. W. 488. County

r-ourt. Com. v. Morehead [Ky.] 78 8. IV. 1105.

Board of supervisors. County of Cochise

v. Copper Queen Consol. Min. Co. [Ariz.‘| 71

Pac. 946. Board of county commissioners.

Levington M. & E. Co. v. Dawson County

[Neb.] 96 N. W. 62: Matador L. & C. Co. v.

Custer County. 28 Mont. 288, 72 Poe 662:

Western Ranches v. Custer County. 28 Mont.

278. 72 Pac. 659; Symns v. Graves. 65 Run.

628. 10 Pac. 591; Rockhill I. k C. Co. v. Ful

ton Co.. 204 Pa. 44: Jackson County v.

Thornton [Fla.] 33 So. 291. Town or city

board of review. Ferguson v. Board of Re

view. 119 Iowa. 388. 93 N. W. 352; State v.

Sackett. 117 Will. 580. 94 N. W. 314; State v.

“'harton, 117 “'is. 558. 94 N. W. 359: State

v. Clarke. 68 Ohio St. 463. 61' N. B. 887. City

hoard of equalization. Albin Co. v. Louisville

[Ky.] 79 S. W. 274. County board of equal

ization reviews undivided assessments in

Appeal of

Nebraska. Sarpy County v. Clarke [Neb.] 93

N. \V. 418. Oregon. Ankeny v. Blnkley [Or.]

74 Pac. 485. Missouri. State v. Baker. 170

Mo. 383. 70 S. W. 872; Id.. 170 M0. 194. 70 S.

\V. 470. County board of review. Interna

tionnl B. & L. Ass'n v. Board of Com‘rs. 30

ind. App. 12. 65 N. E. 297: Appeal of Ilave

mover & Co.. 202 Ill. 44*, M N. E. 1044: In re

People's Bank, 203 Ill. 300. 67 N. E. 777:

Gnnnnway v. Barrieklow. 203 Ill. 410. 67 N.

E. 825; Weber v. Baird. 208 Ill. 209. 70 N. E.

231. Board of assessors. In re Cathedral of

Incarnation. 88 N. Y. Supp. 900'. People v.

nushtord, 81 App. Div. [N. Y.] 298. (‘om

missioners of taxes and assessments. People

v. “'ells. 84 ADD. Div. [N. Y.] 830', 10.. 91
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the work of equalization is frequently, though not always, done by a body specially

organized for that purpose, such as county and state boards of equalization, and

lcity councils, boards of county couuuissioncrs and supervisors, and the like." The

duty of the board of review, by whatever name called, is not to determine whether

the property of an individual has been assessed at a fair value, but whether its

assessment bears a just relation to that of other similar property in the district,”

and in making its corrections the board may add to," or deduct from the valuation

placed thereon by the assessor,” though in some states the board has jurisdiction to

add to the assessment lists property omitted therefrom." Likewise the duty of a

board of equalization extends only to bringing the total valuation of the several

taxing districts to an equality."

In some states the state board, or some similar body, is made a special board

of assessors for railroad and other public service companies, and is to apportion

the valuation among the several counties through which the roads run."

Statutes frequently provide that a board of review shall not increase the valua

tion of any property without notice to the taxpayer."

App. Div. [N. Y.] 172; Id.. 80 Misc. [N. Y.]

602; People v. Feitner, 39 Misc. [N. Y.] 474;

id.. 39 Misc. [N. Y.] 463; Id., 81 App. Div.

[N_ Y.] 118; In re Belmont, 40 Misc. [N. Y.]

133. State board of tax commissioners. Peo

ple v. Priest. 41 Misc. [N."YJ 545. 90 App.

Div. 520. State comptroller. People v. Mi]

ler, 84 App. Div. [N. Y.] 166. State board of

taxation. Newark v. North Jersey St. R. Co..

68 N. J. Law, 486; Mayor of Jersey City v.

State Board of Taxation [N. J. Law] 56 Atl.

1715; Singer Mfg. Co. v. Morrison [N. J. Law]

56 At]_ 133.

92. Board of assessors of county. Borough

of VVoodstown v. Board of Assessors [N. J.

Law] 56 At]. 124. County board of equaliza

tion. Sarpy County v. Clarke [Neb.] 93 N.

W. 416; New Jersey Zinc Co. v. Sussex Coun

ty Board [N. J. Law] 66 At]. 138. State board

flt' equalization. Mo" K. k 'I‘. R. Co. v. Miami

("minty Com'rs. 67 Kan. 484, 73 Pac. 103.

98. Sarpy County v. Clarke [Neb.] 98 N.

\V. 416.

04. One cannot be heard to complain that

a board of equalization raised the assessed

value of his property too high when he ad

mits the valuation so made is but one-eev

enth the actual value. Lexington M. & E. Co.

v. Dawson County [Neb.] 96 N. W. 62. In

New York the comptroller has no power up

on revision to increase a tax. People v.

Miller, 84 App. Div. [N. Y.] 166.

05. A city is entitled to be heard before

a state board of tax commissioners on an

application by a corporation for the reduc

tion of assessments on their special fran

chises. People v. Priest. 41 Misc. [N. Y.]

545,

96. State 1. Baker, 170 Mo. 883. 70 S. W.

672 Money invested by a bank in United

States bonds for the purpose of evading

mention, the bonds being left on special

deposit with a distant bank and sold soon

after the first of April. may be assessed by

the board of review. In re People's Bank,

fins 11]. 300. 67 N. E. 777.

07. The state board of equalization does

not determine the actual value of the tax

able property in any county for the pur

pose of taxation. Its only duty is to equalize

the valuation of the different counties. Mo.,

K. & T. R. Co. v. Miami County Com'rs, 6'!

Kan. 434, 73 Pac. 103. Where a state board

Such notice, being for the

of equalization raises the assessed value of

property for any county, the board of county

commissioners may use the value 50 fixed

as a basis for making a levy for all pur

poses. but are not compelled to do so. Id.

A notice to an assessor of a proposed in

crease by the board of equalization. which

is insufficient in time and contents, is bad.

New Jersey Zinc Co. v. Sussex County Board

[N. J. Law] 56 Atl. 138.

08. New England Tel. 6: ’1‘. Co. v. Man

chester [N. IL] 55 At]. 188: Board of Educa

tion v. State Board of Assessors [Mlch.] 94

N. W. 668. Where the entire structure used

by a railroad company for railroad track

and a toll bridge across a navigable stream

is assessed by the state board of equaliza

tion as “railroad track," the local assessor

has no authority to make an assessment up

on the entire structure. People v. Atehison,

T. & S. F. R. Co., 206 Ill. 252. 68 N. E. 1059.

A suit to enjoin a board of valuation and as

sessment from certifying any part. of the

franchises or a railroad to various counties

for the purposes of local taxation. in which

the issues were decided adversely to the

railroad. is not a determination adverse to

the right of another county, not a party to

such suit. to also tax the franchises of such

railroad. Jefferson County v. Board of Val

uation 8: Assessment [I(y.] 78 S. W. 443.

00. New Jersey Zinc Co. v. Sussex County

Board of Equalization [N. J. Law] 66 At].

138: Ankeny v. Blakley [Or.] 74 Pac. 485.

In Missouri the law does not. require notice

before the increase is made. That notice is

to be given after the raise is made. in order

that the taxpayer may appear before the

board. as a. board oi! appeals, and show cause

why the raise should not stand. State v.

Baker, 170 M0. 194, 70 S. W. 470. A board

oi.’ review has power, without notice to the

owner, to transfer the assessment of mort

gages and credits from the books of one

township to those of another. Ellis v. People.

199 Ill. 548, 65 N. E. 428. A ten days’ notice

given on the 8th, the functions of the board

expiring on the 10th. is insufficient. Mata

dnr L. k C. Co. V. Custer County, 28 Mont.

286, 72 Pac. 662. Where a bill for relief

against an alteration in an assessment fails

to allege that no notice was given of the

purpose to change or alter the assessment,
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benefit of the taxpayer, is jurisdictional,l and cannot be waived by subsequent ap

pearance.2 In some states it is essential that the notice be served personally,“

and in others it may be given by publication,‘ while in many jurisdictions the

taxpayer is entitled to only such notice as the law gives of the existence of the

board, its duties and powers, and of the time of its meetings.“

A taxpayer who does not avail himself of the privilege of being heard before

the board cannot be heard to complain because of an overvaluetion.“

Statutory provisions as to the time and place of meeting are as a rule held to

be mandatory, and any action taken by the board after the expiration of the time

limited, or elsewhere than at the place prescribed is invalid,’ and its proceedings

generally must conform to the statutory direction," butfailure to keep alreeord is

not fatal.“ The proceedings had before it are quasi judicial in character,‘0 and

but on appeal the taxpayer asserts he can

show such want of notice. the cause. under a.

code provision. will be remanded and the de

sired opportunity to amend given [Code Pub.

Gen. Laws. art. 5. I 36]. Glttings v. Balti

more. 95 Md. 419. Failure to hold a tax

meeting to hear complaints is jurisdictional

and vitiates the tax levy [Village 14w. Law

1897. p. 402. c. 414, 5 105]. Trumbull v.

Palmer. 42 Misc. [N. Y.] 628.

1. People v. Wells. 91 App. Div. [N. Y.]

172: State v. Sackett. 117 Wis. 580. 94 N. W.

314.

2. Western Ranches v. Custer County. 28

Mont. 278. 72 Pac. 659. Contra, International

B. & L. Ass‘n v. Board of Com‘rs, 30 Ind.

App. 12, 86 N. E. 297; State v. Baker. 170 M0.

383. 70 S. W. 872. Voluntary appearance.

however. will waive a defective notice. Ap

peal of Sanford. 75 Conn. 590. Under Iowa

laws authorizing a city to provide for equal

imtion. the city provided that before an in

crease in the assessment the board should

post notice giving date of meeting to take

final action on the increase; held. presenting

to the council an explanation of the as

sessment. and a protest against an increase

was not a waiver of the posted notice. Ce

dar Rapids & M. C. R. Co. v. Redmond. 120

Iowa. 601, 94 N. W. 1096.

3. A service by mail is not sufficient.

Hayes V. Yost. 24 Ohio Clrc. R. 18. _

4. The requirement of the statute that

notice of the sitting of the board of equal

ization shall be published in three daily

papers for a specified period 01‘ time is met

by the publication of such notice in two

daily papers printed in the English lan

guage and one daily paper printed in the

German language. when these are all the

daily papers published in the city where the

special assessment is to be made. John v.

Conneli [Neb.] 98 N. W. 45?. Failure to pub

lish a. notice of a tax meeting to hear com

plaints in two village papers. as required.

was held not fatal where notice was given

and it did not appear that any taxpayer was

denied an opportunity to be heard. Trum

bull v. Palmer, 42 Misc. [N. Y.] 628.

:1. Nev. Nat. Bank v. Dodge [C. C. A.] 119

Fed. 57: State v. Wharton. 117 Wis. 558. 94

N. \V. 359; State v. Baker. 170 M0. 194. 70 S.

W. 470; Ankcny v. Blakley [Or.] 74 Pac.

485.

0. Jackson County v. Thornton [Fia.] 33

So. 291: State v. Southern L. & T. Co. [FIL]

33 So. 999: Coulter v. Louisville Bridge Co..

24 Ky. L. R. 809. 70 8. W. 29. Under a char

tcr constituting the city council a board of

equalization the remedy thus provided is

exclusive. and an aggrieved taxpayer who

does not apply to such board cannot there

after complain of over-assessment. Collins

v. Keokuk. 118 Iowa. 30. 91 N. W. 791.

7. Where the time in which a board of

equalization may act is limited to the last

day of September. action upon October 1st

is void. New Jersey Zinc Co. v. Sussex

County Board [N. J. Law] 58 Atl. 138. In

Wisconsin. provisions as to time of meeting

are held directory merely. State v. Zillman

[Wis.] 88 N. W. 643. A protest received by

the board of review on an adjourned day

is suiilcient and should be considered. In

re Cathedral of Incarnation In Diocese of

Long Island. 90 App. Div. [N. Y.] 543. Where

a board of equalization. in pursuance of a

published notice. meets at the office of the

city clerk_ organizes. transacts business. and

then takes a. recess subject to the call of

the chairman. before expiration of the time

mentioned in the notice. it will be presumed

that the city clerk remained present at his

office during the time stated to receive com

plaints. give information. etc.. in conform

ity with the provisions of the statute. John

v. Conneli [Neb.] 98 N. W. 457.

8. The resolution of a board of assessors

ordering a reduction in an assessment will

be set aside. the board having failed in

every particular to take necessary steps.

Borough of Woodstown v. Board of Asses

sors [N. J. Law] 56 Atl. 124. In California.

by statute. no assessment or act relating

thereto is rendered illegal by any Infor

mallty. The minutes of a board of equaliza

tion showed a resolution to be “that the as

sessment stand as raised;" but reference to

other minutes showed that the assessment

was raised and the amounts. Held. the infor

mality was immaterial and the raise in the

assessment Wflllld stand. La Grange H. G.

Min. Co. v. Carter. 142 Cal. 560, 76 Fee. 241.

0. As against one who has suffered no

injury by reason of such omission. his own

assessment when disturbed at all having

been reduced. Auditor General v. Buckeye

Iron Co. [Mich.] 93 N. W. 1080. A strong

rnpher who enters upon his duty of tnklui:

testimony before a board of review acts in

an ofllciai cnp'tclty, though privately em

ployed by the parties. and is bound to fur

uish a transcript of the proceedings upon

payment of the usual tees therefor. Mock

ott v. State [Neb.] 91 N. \V. 588.

10. Western Union Tel. Co. v. Mo.. 190 U.

S. 412. 47 Law. Ed. 1116. A board of review

has authority to assess property for the
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the good faith exercise of discretion in fixing an assessment, no matter how crro~

neous, is final.“ In some states, however, an appeal to some appropriate judicial

tribunal is provided;12 thoth it is no objection to a tax act that on an appeal

from the board of equalization no jur_v is provided for or allowed on the trial of

such appeal.“ The appropriate. remedy to obtain a review is certiorari.“ Deci

sions illustrating the procedure before boards of review and equalization are col

lected in the note.“

purpose of taxation but it has no power to

levy or extend the tax. Gannaway v. Bar

ricklow. 203 Ill. 41“, 67 N. 825.

11. County of Cochise v. Copper Queen

Consol. Min. Co. [Ariz.] 71 Pac. 946: State

v_ \Vharton, 117 \\'is. 559. 94 N. W. 359; Phil

lips v. Bancroft, 75 Vt. 357: Albin Co. v. Lou

isville {Ky} 79 S. IV. 274; “'eber v. Baird.

208 I11. 209. 70 N. E. 231. Vv’hcre a taxpayer's

assessment is upon personal property not

subiect to taxation at the place where the

property is taxed, the courts may review it.

Nestor v. Baratra Tp. [Mich.] 95 N. \V. 722.

Action to correct valuations of property

made by a commissioner to reassess lands of

Mercer Countv, on the ground that the acts

of the commissioner and board were void be

cause the assessor was not appointed with~

in the time in which the assessment should

have been completed. Clark v. Mercer Coun

ty Court [W. Va.) 47 S. E. 162. Courts have

no power to review irregularities in assess

ment and equalization. A court of equity

will not by injunction pass upon the ac

tion of assessors and boards of review. The

taxpayers had failed to appeal from the ac

tion of the county board of review to the

state tax commission. as provided by statute.

“'ilson v. Green [N. C.] 47 S. E. 469. “‘here

the board of equalization assess property

too low the state and county are bound by

the action and the assessment cannot be rem

edied in judicial proceedings. Citizens’ Nat.

Bank v. Com. [Ky.] 80 S. W. 479.

12. A notice of appeal from the decision

of the board of review assessing taxes. with

out more. is sufficient to confer jurisdiction

of the proceeding upon the appellate tribu

nal. German American Sav. Bank v. Council

of Burlington, 118 Iowa. 84, at N. W. 829.

In order to make a valid appeal from the

action of_e. board of review the record must

show that jurisdiction

matter appealed from exists. And consent of

parties cannot be accepted as sufilcicnt to

take the place of a record showing the es

sential fact of jurisdiction. City Council of

Marion v. National L. & I. Co. [Iowa] 98 N.

W. 488. One appealing from the decision of

a board of review in increasing his assess

ment must show in the record upon what

property such increased assessment was

based, in order that it may be determined

whether such property was exempt. Appeal

of Havemeyer & Co., 202 Ill. “6. 68 N. E.

1044. In Iowa. the district court has no

jurisdiction to raise an assessment above

the amount fixed by a town board of review.

Ferguson v. Inc. Town of Rolfe [Iowa] 94

N. W, 1129. A notice, in writing. given by

assessors of taxes to a petitioner for an

abatement of his taxes. of their decision

that the petitioner be given leave to with

draw, is a decision adverse to him, from

which an appeal may be taken. Brodbine v.

Inhabitants of Revere. 182 Mass. 598. 66 N. E.

607. Under a statute, limiting appeals in

as to the subject-'

actions to compel the listing of omitted

property for taxation to cases where the

.‘utliilj' court has decided whether the prop

erty is liable to assessment. the circuit court

has no original jurisdiction on appeal to

assess or value omitted property. Com. v.

Morehcad [Ky] 78 S. 1V. 1105. It is not nec

essary to the validity of a statute providing

for the assessment of special assessments

that a right of appeal be given. The statute

:ave the right of appeal in cities, but denied

it in the towns. Deane v. Indiana. M. &

tjonst. Co.. 161 Ind. 371. 68 N. E. 686.

13. State v. Fleming [Neb.] 97 N. W.

1063.

14. 21 Enc. Pl. & Pr. 445. Where an ap

peal from a taxing body is provided for.

errors in their action. so far as they are net

ingr within their jurisdiction. cannot be cured

by ccrttorari (Ferguson v. Board of Review

of Rolfe. 119 Iowa, 338. 93 N. \V. 3522), even

though fraud in the taxing board be alleged

(Crawford v. Polk County. 112 Iowa, 118. 83

N. W. 825). Under a statute providing that

a reduction of the apportionment of fran

chise taxes shall not effect any change in

the current apportionment. a writ of certio

rari will not be granted to review such ap

portionment for the current year, since its

allowance would be futile. Hoboken v. Jer

sey City, 68 N. J. Law. 607. The contractor '

to pay whom the board of supervisors has

ordered levy of a tax is not a necessary party

to certiorari proceedings to test the validity

of such order of the board. Tod v. Crisman

[Iowa] 99 N. W. 686.

15. In New Jersey, to confer jurisdiction

on the state board of taxation, the appeal

to such state board either by the taxpayer or

the city. must be made on or before the

first day of April next after assessment

originally made. or the assessment must

have been made within one year before fil

ing the complaint. Jersey City v. State

Roard of Taxation [N. J. Law] 56 Atl. 135;

P. Lorillard Co. v. Jersey City [N. J. Law] 56

Atl, 135. And where an assessment is re

duced by the state board on the application

of a taxpayer, interest must be paid on the

sum fixed by the state board from the time

of the original assessment until,it is paid

[P. L. 1895. p. 760]. Singer Mfg. Co. v. Mor

rison [N. J. Law] 56 Atl. 133. A complaint

before a board of equalization need not be

drawn with that precision required of a.

pleading in a court of record. Sarpy County

v. Clarke [Neb.] 93 N. W. 416. In equalizing

valuations the board is not required to ex

amine witnesses. or to resort to any par

ticular class of evidence. Symns v. Graves,

65 Kan. 628, 70 Pac. 591. See. also. People v,

Priest, 90 App. Div. [N. Y.] 520. Additional

proof may be received and considered on the

review. People v, Wells. 84 App. Div. [N.

Y.] 330. The actual price paid at a bona fide

sale of real estate is proper to be considered

in reviewin‘ an assessment. People v. Rush
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In New York there is a special statutory proceeding to review questions of

taxation, a certiorari proceeding, difiering radically from the common law and code

writs of ccrtiorari, in that the hearing or review may be de novo." The petition

is regarded as the complaint, the return as the answer, and in deciding the issues

joined thereby the court may call witnesses to its aid, whose testimony becomes a.

part of the proceedings upon which the determination of the court is made."

In Illinois, the assessor and board of review are without power, in the years

intervening between the quadrennial general assessment of real estate, to increase

or decrease the assessed value of such real estate except in case of changes in the

improvements."

§ 7. Levies and toe: lists—The word “levy” as applied to taxes has various

meanings. It is used indiscriminately to denote the legislative function of charg

ing the collective body of taxpayers with the sums to be raised, and the ministerial

function of extending the taxes against the individual taxpayers. The latter in

volvcs the ascertainment of the amount due from each taxpayer and is comple

mental of the work of the assessors."

As a general rule, a levy can be made only by legislative enactment or author

ity“ within legal limits ;’1 hence a levy in excess of the amount authorized is void

‘ford. s1 App. Div. [N. Y.] 29s. It is its own

judge of what it will rely on in making or

ders, and its conduct will not be controlled

by the courts in the absence of conduct

amounting to fraud. Bymns v. Graves. 65

Kan. 628. 70 Fee. 591. The determination

of a. state board of taxation upon questions of

fact involved in the correction by the board

of a local assessment of taxes is not review

nble on appeal. Newark v. North Jersey St.

R. Co. 68 N. J. Law. 486. Vi'here a. bank

pays the taxes assessed to its stockholders

and then recovers from each his proportion

ate share it has the right to appear before

the board of review and complain of the

assessment. First Nut. Bank v. Independence

liowa] 99 N. W. 142. Statutes providing that

a party aggrieved by a decision of the board

of review shall make a brief statement which

shall be certified to the supreme court. Held.

the decision of the court must be based on

this statement. Appeal of Borden, 208 Ill.

389. 70 N. E. 310. Where petitioners show

by their petitions to the county commission

ersl to correct errors in assessment, that the

property in question is assessable, the com

missioners and district court have power to

decide the controversy. Pilgrim Consol. Min.

Co. v. Teller County Com'rs [0010.] 76 Pac.

.164. A sworn statement of the assets and

liabilities of a. corporation must be taken

as true by the commissioners when not con

tradicted. People v. Wells, 42 Misc. [N. Y.]

606. .

16. People v. Feitner. 81 App. Div. [N.

Y.] 118: 111.. 39 Misc. [N. Y.] 463. The appli

cation for the certiorsri must be made by or

on behalf of the person aggrieved, and may

be verified by the authorized attorney of

the person. In re Belmont, 40 Misc. [N. Y.]

133; People v_ Leonard. 83 App. Div. [N. Y.]

643. The presentation of a petition for cer

tiornri before the first day of November is a

aufllrlent commencement of proceedings for

review. People v. Well, 39 Misc. [N. Y.]

“I. The necessity of a prior application to

have an assessment corrected before review

by certiorari does not arise where the tax

is void because the to: officials had no right

to make it. People v. Feitner, 89 Misc. [N.

Y.] 474.

11. In making return to a certiorari the

comptroller need not return the grounds of

his refusal to revise a franchise tax. People

v. Miller, 92 App. Div. [N. Y.] 116. Where on

the return to a writ of certiorari the court

either vacates the assessment, corrects it, or

directs a reassessment, the force of the writ

is expended. If a. reassessment is ordered

and its correctness is disputed a new writ

must be obtained. People v. Wells, 8'! App.

Div. [N. Y.] 284.

18. Crozer v. People, 206 Ill. 464, 69 N. E.

489.

19. 27 Am. & Eng. Eno. Law [2d Ed.) 729.

ID. “’hero the provisions of a. tax law are

entirely and wholly superseded by those of

a later enactment, tax officers cannot pro

ceed under the former. though the effect is

to leave the oflicials without authority to

levy necessary taxes. Flanders v. Multnomah

County, 43 Or. 583, 73 Pad. 1042. Taxes levied

under a special act authorizing the levy and

which is not inconsistent with the state con

stitution will be enforced. Kirk v. Roberson,

25 Ky, L. R. 633. 76 S. W. 188. The levy of a

county tax by the legislature without levy

by county authorities is valid. Dickson v

Burckmyer [S. C.] 46 8. E. 343. If county

commissioners have no authority to levy u

tax to pay a claim against a county they

have no authority to levy a tax to pay a

judgment based on such claim. Atchison, T.

8: B. 1". R. Co. v. Territory [N. M.) 72 Pac.

14. A demand upon the ofi‘icers of a mu

nicipality of payment of a judgment or

claim against it is a sufficient dcmnnd upon

them to levy a tax to pay it. where the

statute or the general law authorizes them

to make provision for its payment by such

a levy. U. S. v. Saunders [C. C. A.] 124 Fed.

124.

21. So long as municipalities make levies

within the constitutional limits. courts of

equity will not inquire into their necessity

in a suit by an individual taxpayer. Moln

erney v. Huellfeld, 26 Ky. L. R. 273. 76 8. W.

237. Where a county board has levied the
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as to the excess." It must be in the form prescribed by law,n and by a duly au

thorized and properly constituted body.“ A levy is not invalidated by the fact that

the oiiicer did not have the tax roll and warrant with him."

Mandamus lies to compel the levy of a tax for a specific purpose where the

duty of the taxing oilicers is clear.“

in excess of its legal limitation."

But not to compel a city council to levy a tax

It cannot be objected to the issuance of man

damus to require a levy that the rolls are already completed and partly collected."

The record should show every essential proceeding in the course of a levy,”

by recital of the facts constituting performance of the statutory requirements, a

mere statement that the statute was complied with being usually not sufiicient.“

If the tax levy was made for a specific purpose, and the oflicer whose duty it was

to record the proceedings of the town meeting neglected to make a proper record,

full amount of tax allowed by law for a coun

ty general fund and also designedly levies a

larger amount of bridge tax than is neces

sary for use in that hind. and immediately

transfers a. large part thereof to such gen

eral fund. the tax so unnecessarily levied

and transferred is levied for an illegal pur

pose and is void. Chloago, B. & Q. R. Co. v.

Lincoln County [Neb.] 92 N. W. 2'18. A levy

of taxes in excess of the limit fixed by the

constitution, to pay warrants issued for cur

rent county expenses, cannot be Justified by

the fact that if all the taxes assessed and

levied for those years had been collected the

amount of such taxes together with the

other revenues actually collected would have

exceeded the amount of warrants issued for

such years. State v. Wabash R. Co., 169

M0. 563, 70 8, W. 132. A tax for the support

of a. library is not e. tax for school purposes

within the scope of a constitutional limita

tion upon taxation except for school pur

poses. Brooks v. Schultz [Mo.] 7'! S. W. 861.

An appropriation by a. city for library pur

poses must be included in the general ap

propriation bill and the tax levied therefor

as other taxes. People v. Florville, 207 Ill.

79. 69 N. E. 623. A tax levy in excess of the

constitutional limit is void in its entirety.

Union Pac. R. Co, v. Howard County [Neb.]

97 N. W. 280.

2:. Clark v. Colfax County [Neb.] .6 N. W.

007.

33. A state tax levy made by fixing a per

centage of the aggregate value of the prop—

erty instead of specific amounts is valid.

Fisher v. Betta [N. D.] IO N. W. 182; Sykes

v. Beck [N. D.] 96 N. W. 844. The provisions

of statute prescribing methods by which a

city may levy taxes are for the benefit and

protection of the taxpayers and must be

strictly followed. People v. Florville, 207

Ill. 79, 69 N. E. 623, Taxes levied for the

benefit of a. sinking fund were not invalidat

ed because made payable to the sinking fund

commission. the form in which the levy was

made not being prejudicial to the taxpayer.

Woolley v, Louisville. 24 Ky. L. R. 1357, 71

S. W. 893. The right of a city to levy a. tax

upon the owner of property therein is con

ditioned upon the performance of the pre

requisites prescribed by the laws of the

state. Queens County Water Co. v. Monroe,

83 App. DIV. [N. Y.) 105. An ordinance for

the levy of municipal taxes must specify in

detail the purposes of the appropriations and

the amount appropriated for each purpose.

Cincinnati, I. 8: W. R. Co. v. People, 207 III.

565. 69 N. E. 938. A tax levy ordinance passed

after the appropriation ordinance is passed

and signed, but before it has been published.

is void. People v. Fiorvllle, 207 Ill. 79, 69

N. E. 623.

M. A county levy of taxes upon a city.

not for county but for city purposes, is en

tirely regular. State v. Hunter [\\'is.] 96

N. W. 921. Levy by electors assembled in

town meeting. Cincinnati. L. & C. R. Co. v.

People, 206 UL 887, 59 N. E. 39. A tax which

may be levied by vote of the electors at a

regular or special town meeting cannot be

authorized by a. vote of the electors at a.

special election held in the various pre

cincts of the town. Cleveland. C., C. & St. L.

R. Co. v. People, 205 Ill. 582, 69 N. E. 89;

Chicago 8: E, L R. Co. v. People, 205 Ill. 29‘.

69 N. E. 93.

25. Levy on personal property for taxes.

Bonnin v. Zuehlke [Wis] 99 N. W. 445.

its One who is a taxpayer at the time of

commencing mandamus to enforce the col

lection of a railroad aid tax has sumclmt

interest to maintain the action. State v.

Board of Com‘rs of Clinton County [Ind.]

68 N. E. 295. Where an election for the cre

ation of an adjunct school district is void.

3 mandamus to compel the county board to

levy a tax to carry on the business of such

adjunct school district will not be awarded.

State v. Board of Com‘rs of Cass County

[Neb.] 95 N. W. 6.

21’. State v. Royse [Neb.] 91 N. W. 659;

Id., 97 N. W. 473: Id., 98 N. W. 459.

28. State v. Byrne, 82 Wash. 384, 73 Pac.

394.

29. The record is the only competent evi

dence of the acts of the voters in voting e.

tax at a. town meeting, and what was done

at such town meeting can only be proved

by such record. Cincinnati, 1. d: W. R. Co.

v. People. 205 Ill. 538, 69 N. E. 40.

80. Specifying the purpose of the tax as

for “town purposes" is not sufficient where

there is nothing to show what the purposes

were. Cincinnati, L & W. R. Co. v. People.

207 Ill. 566, 69 N. E. 938: People v. Ind., I. Fe

I. R. Co., 206 111. 612, 69 N. E. 575. Nor is

a designation of the purpose of a town tax

as “to defray the expenses of said town for

the ensuing year" sufficiently definite and

certain. Cleveland, 0.. C. 8: St. L R. Co. v.

People, 205 Ill. 582, 59 N. E. 89.
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the record may be corrected," but it cannot. be amended so as to show the particular

purpose upon evidence which fails to establish that the voters understood such

purpose, the motion as put to the voters being to raise money for “town pur

poses.’’“

The ministerial act—The subjects of taxation having been listed, and a basis

for apportionment established, nothing remains to fix liability but to form the tax

roll or tax book by extending either upon the original assesiiuent list or upon a

duplicate thereof, the several proportionate amounts as a charge against the several

taxables.“ The proportionate amounts having been regularly extended, the tax

roll must be duly auihenticated,“ and delivered to the officer or body designated by

law, to collect the tax.“

distributing a tax."

Mandamus will lie to correct a mathematical error in

§ 8. Payment and commutation.—Pa_vment or tender of payment of taxes to

obtain the benefits thereof or avoid the consequences of nonpayment must be made

at the time,“ and in funds provided by law.83 Payment or tender of the. valid por

tion of a tax in part invalid is good,89 and in fact necessary to save the penalty

on the valid portion,40 and an unconditional tender to the proper officer of all

31. Cincinnati. I. & W. R. Co. v. People.

206 Ill, 565, 69 N. E. 628.

32. Cincinnati. I. & W. R. Co. v. People.

206 111. 565, 69 N. E. 628. A board of super

visors was eniniued from levying a tax be

cause its proceedings were. not in accord

ance with law. On certiorari, it could not

avail itself of an amendment of its record

made after a decision adverse to it in the

injunction suit. Tod v. Crisman [Iowa] 99

X. W, 686.

33. Cooley. Taxation [3d Ed] p. 789. The

failure of a village clerk to transmit to the

county a certified copy of the ordinance levy

ing the village tax for a particular year is

iurisdictional. and the county clerk was with

out authority to make the extension. Vil

lage of liussellville v. Purdy, 206 Ill. 142, 68

N. E. lilSfi. The town clerk‘s certificate of

town tax levy is the county clerk's authority

for extendimr the tax. and any attempt to

extend the tax without such certificate is

illegal. lnd.. D. & IV. R. Co. v. People. 201

ill. 351. 66 N. E. 293. A certificate which

states the rate at which a tax shall be ex

tended. instead of the gross amount needed.

while it may he. informal, will not invalidate

the tax, Chicago & A. R. Co. v. People, 205

Ill. 625. 69 N. E. 72. Where, at the time a

warrant was signed. the tax rate had been

fixed but the amount of tax against each

person had not been specified. but was there

after written in by the clerk. such warrant

is fatally defective. Village of Upper Nyack

v. .letvett, Rt; App. Div. [N. Y.] 254.

31. Miller v. Kern County. 137 Cal. 616.

70 Pac. 549. The code provision of Iowa pre

scribing a form of oath that the assessor

shall attach to the assessment roll is man

datory, and failure to take the oath invali

dates the assessment [Code, 5 1365]. “'ar

ileid-Pratt-lloweil Co. v. Averill Grocery Co.,

119 Iowa, 75, 93 N. W. 80.

35. The board of supervisors alone can

grant an extension of time for the filing of

an assessment roll. Bennett V. Maxwell

[Miss] 34 So. 226. The requirement of the

New York city charter that the assessment

roll shall be delivered to the receiver of

taxes on the first day of September is di

rectory and not mandatory and a failure to

follow it does not vitiate the tax. City of

New York v. Ferris. 86 N. Y. Supp. 600. De

lay of 18 days in delivery of rolls to receiver

of taxes. City of New York v. Watts. 40

Misc. [N. Y.) 695.

36. People v. Board of Sup‘rs of Schoharie

County. 39 Misc. [N. Y.] 162.

87. In New York. where the treasurer is

directed to deliver to the city attorney a

transcript of taxes amounting to $50 and

remaining unpaid for at least three years.

for the purpose of foreclosure proceedings, a

taxpayer may prevent such foreclosure by

keeping the amount of unpaid taxes below

$50. City of Lockport v. Mangold, 78 App.

Div. [N. Y.] 16. The direct-tax act of August

5, 1861, was to establish a continuing tax sys

tem with an annual tax period running from

April lst of one year to April 1st of the

nest year. The tax was payable at any time

within the year with an abatement if paid

before June 30th. State of Rhode Island v.

U. 8.. 37 Ct. Cl. 141. To entitle a state to

the abatement of 16 per cent. in the adjust

ment of the accounts against the l.'nited

States in the court of claims. the credit must

be given as of June 3d, 1862. and not as of

the time when it was actually given by the

accounting officers of the treasury. State of

Maine 7. U. 8.. 37 Ct. Cl. 123. In the state

ment of account rests are to be made when

payments upon account were made. and in

making rests. expenditures for interest are

to he allowed and brought in. State of

Rhode Island v. U. 8.. 37 Ct. Cl. 141.

88. A tender of payment of taxes due the

state of South Carolina in part in revenue

bond scrip of the state is an insufllcient ten

der to invalidate a subsequent sale of the

property for such taxes. Robinson v. Lee,

122 Fed. 1012.

39. Where a tax is levied in excess of the

legal limit, the taxpayer is not restricted to

the statutory remedy. but mav tender the

‘lnlfillnt assessed against him. less the ev

ness. Clark v. Colfax County [Neb.] 96 N. \V,

607.

40. Where the items of taxes were divisi

ble. the fact that a part thereof was lllvgill

did not relieve the taxpayer from paying the

balance; and failing to tender the same, he
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taxes legally due discharges the lien.“ The original receipt of the tax collector

is prima facie," but not conclusive evidence of payment.“

gs. Lien and priority.——-\\'hile tax liens are a recognized part of the gov

ernmental machinery provided by law to secure public revenues,“ they exist only

by operation of positive enactment.“ Statutes may provide when the tax be

comes a lien," but in the absence of other provision a tax upon land becomes a lien

at the moment the amount thereof is ascertained and determined," and in tin

case of personaltv, there is no lien until seizure."

A parcel of land is liable only for the particular tax assessed against it. though

other tracts assessed are owned by the same owner ;" but statutes sometimes make

a lien operate generally on all property.”

hecame liable for interest and penalties.

State v. Puimore ['l‘ex. Civ. App] 71 S. “'1

418. It being the duty of the court to as

certain and adjudce the correct amount of

taxes to be paid by an owner who institutes

proceedings to invalidate a tax levy. it is

not necessary that the plaintiff make a

tender of the amount. Pettigrew v. Moody

County (S. D.] 96 N. W. 94.

41. If a person offers to pay to the proper

officer the tax assessed upon a particular de

scription of land for a particular year, or

to redeem the land from a tax sale for such

tax. and is informed there is no tax to he

mid or sale to re-leem from and he in good

faith relies thereon. a tax deed based on

the tax which it was endeavored to piy will

pass no title. Nelson v. Churchill, 117 “'is.

10_ 93 N. W. 799. \Vhere a tender is accom

panied by a condition on which the party

making the tender has no right to insist. and

no objection is made to the condition. but

the tender is refused on the sole ground that

the amount tendered is not suilicient. the ac

companying condition does not vitiate the

tender. Clark v. Colfax County [Neb.] 96

N'. W, 607; Bitzer v. Becke. 120 Iowa. 66. 94

N. W. 287.

42. Mutual Ben. Life Ins. Co. v. Daniels

[Neb.] 93 W. 134.

43. A statute declaring that the possession

of a tax receipt shall be conclusive evidence

that all prior taxes have been paid and shall

be a. bar to their collection is unconstitu

tional. Harris v. Stearus [8. II] 97 N. W.

361. Where a defendant presents a tax re

ceipt as evidence of payment. it is proper to

admit in rebuttal evidence that the tax col

lector is insolvent and a defaulter. City of

Georgetown v. Jones, 31 Tex. Civ. ADD. 623.

73 S_ KY. 22.

44. Sperry v. Butler, 76 Conn. 369.

Tax liens held by a state are not inter

ests in and claims upon the land on which

they are a lien within the meaning of a

statute. for the registration of land titles.

National B. 8: 8. Co. v. Daskam [Minn] 97

N. W. 458.

45. Board of Com'rs of Natrona County v.

Shaffner [Vi'yo.] 74 Pac. 98. Personalty.

\Valsh v. Croft. 27 Mont. 407. 71 Pac. 409.

.\ municipal tax is not a lien on the property

upon which it is levied. unless made so by

direct legislative enactment. or by action

of the municipal corporation in pursuance of

express legislative authority. Holmes v.

Weinheirner, 66 S. C. 18. Where property on

which taxes were assessed by a city against

a bankrupt never came into the hands of

the trustee. the city is not entitled to a lien

on the bankrupt's assets for the payment

of the tones. City of “'aco v. llrvan [C. C.

.\.l 127 Fed. 79. A statute providing that

taxes on personal property shall be a lien on

real estate owned by the person assessed will

not create a lien on a homestead acquired by

entry on public lands for taxes assessed on

personal property to the owner before patent.

Board of Com'rs of Natrona County v. Shaff

ner [Vi’yoJ 74 Pac. 88. It is within the

power of the legislature to give precedence

to a tax on personal property over antece

dent incumbrances. but in view of possible

results. the intention so to do must appear

in unmistakable language. Statton v. Peo

ple (Colo. App] 70 Pac. 15?. “'here a city

is authorized by its charter to assess and

collect taxes for city purposes upon the

property within its limits taxable for state

and county purposes. and to that end to pro

cure a copv of the assessment of such prop

erty from the county roll and submit the list

so obtained to a committee (or equalization.

the effect of the assessment and levy 01' a

tax by the city based on such list is the

same as the effect of such proceedings by a

county. Ross v. Portland. 42 Or. 134, 70 Pac.

13.

48. Glllmor v. Dale [Utah] 75 Pac. 932.

In Vermont. a tax does not become a fixed

incumhrance upon land until the officer char

ged with eollectiOn does some otlicial act

that indicates an intention to pursue the

land. Fulton v. Aldrich [Vt] 57 At]. 108.

47. Gilltnor v. Dale [Utah] 75 Pac. 932.

“'here a tax was listed on land prior to its

condemnation by the city. but the. assessment

roll was not confirmed until after title had

vested in the city under a statute. the tax

did not become a lien on the land so as to

render the owner liable therefor. Buckhout

v. New York. 176 N. Y. 303. 68 N. E. 659.

48. 27 Am. & Eng. Enc. Law [2d Ed] p.

737. In Iowa. the lien for taxes on stocks of

merchandise attaches at the time of levy

[Code. § 1400]. Larson v. Hamilton County

[Iowa] 99 N. W. 133. The sale of a stock aft

er assessment but before levy does not pre

vent the lien attaching (Id.l, though it will

not attach to the purchaser‘s realty. By

statute the. lien would have attached to the

owner's realty (Id.).

49. The purchaser of several lots of land

sold together at a void tax sale is not en

titled to enforce a lien against one of the

lots for taxes properly chargeable against it

without showing the amount of the taxes

chargeable against it. Faris v. Simpson, 30

Tex. Civ. App. 103. 69 S. \V. 1029. Kentucky

statutes were amended so as to avoid a con'
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Personal property assessed to one held out to be the owner and who actually

becomes the owner before the tax is collected, becomes impressed with a lien which

may be enforced against such owner,“ and a lien for taxes levied on a stock of

goods follows the goods so long as they remain in bulk."2

A lien not enforced within the statutory period is lost,“8 but a void sale for

taxes will not discharge it.“

Taxes levied on land are a perpetual lien superior to all other liens created by

the owner by way of security, incumbrance or otherwise;“ but a sale of land for

taxes for a particular year has not the effect to divest the property of all prior

unpaid tax liens." And where statutes contemplate that collection shall be made

out of realty only in the event of failure of personalty, the lieu of a real estate

mortgage executed prior to an assessment and levy is superior to a tax deed, Since

only the interest of the mortgagor passes by the tax deed." So where an owner or

one whose duty it is to pay taxes lets the taxes go to sale and becomes purchaser,

his deed is not superior to the title of an incumbrancer," since he cannot obtain

a tax title separate and distinct from the original title."

The lien of a tax upon personal property is inferior to a chattel mortgage lien

created prior to the time when the tax lien would attach.”o

A lien for ordinary or general taxes has precedence ever a lien for special as

SOSFI uents.“

Under the bankruptcy act" taxes due and owing by the bankrupt are entitled

to preference.

struction that a. lien was given on property

not liable for taxes and did not change the

policy of the legislature which gives a. lien

on all the property for all the taxes to a

lien on each piece 0! property for its tax.

Com. v. “'alker [Ky.] 80 S. W. 185.

50. In Kentucky. the state has a lien on

land of a taxpayer for a. whisky tax assessed

against him. Com. v. Walker [Ky.] 80 S. W.

185. This lien does not attach to land con

veyed prior to the assessment. Id.

51. Harris Franklin & CO. V.

[Neb.] 95 N. W. 851.

53. But this lien is not a personal charge

against the owner or his vendee. Iowa Mer

cantile Co. v. Blair [Iowa] 98 N. W. 789.

58. In New Jersey. the lien of taxes con

tinues only for two years after levy. unless

a tax sale be had within the two years. and

hence a sale after the two years is void.

(‘ampion v. Raritan 'I‘p. [N. J. Law] 56 Atl.

704.

54. Under a law providing that the lien

of the state for taxes shall continue until

payment thereof. Auditor General v. New

man [Mich.] 97 N. W. 708.

55. Mutual Ben. Life Ins. Co. v. Siei'ken

[Neb.] 96 N. Wv 603: Statton v. People (Colo.

App.] 70 Par. 157: Stevenson v. Henkle, 100

\'1. 591: Kirby v. Waterman [8. D.] 06 N. W.

12“: Chicago Real Estate L. k '1‘. Co. v. Peo

pin. 104 ill. App. 290: Leigh v. Green. 64 Neb.

513. 90 N. W. 255; Butler v. Copp [Neb.] 97 N.

W. 634.

.16. City of Excelsior Springs v. Henry. 99

Mo. App. 450. 73 S. W. 944. A statute which

vests In a tax purchaser an absolute title

except such claims as the state may have

for taxes contemplates lions for all taxes

whether state. county. town or city. City of

Rochester v. Kapell. 86 App. Div. [N. Y.]

224.

57. Middleton v. 48 Or. 357. 73

Layport

Moore.

Pac. 16: Ferguson v. Kaboth. 48 Or. 414. 73

Fee. 200: Id.. 74 Pac. 466.

58. Shrlgley v. Black. 66 Kan. 218, 7!

Pac. 801. When an owner is a purchaser un

der tax sale. he takes the land subject to the

lien of tax bills issued subsequent to the

year for the taxes of which he bought the

land. City of Excelsior Springs v. Henry. 99

Mo. App. 450. 73 S. W. 9“; White v. Thomas

[Minn.] 98 N. W. 101.

59. Clippinger v. Auditor General [Mich.]

97 N. W. 53; Oppenheimer v. Levi. 96 Md.

296.

00. Lucklng v. Ballantyne [Mich.] 94 N.

W. 8. While the lien oi! a tax upon personal

property is inferior to a chattel mortgage

given after the taxes were levied. but before

the tax books came into the hands of the

collector. such mortgage is inferior to the

lien of taxes levied and assessed against the

mortgagor tor subsequent years upon the

property mortgaged remaining in his pos

session. Woolsey v. Chamberlain Banking

House [Neb.] 97 N. W. 241.

61- Harrington v. Valley Sav. Bank. ll9

Iowa. 812. 98 N. W. 347: City of Ballard v.

Way [Wash] 74 Pac. 1087. When the lieu

of the state becomes the subject of private

ownership. the purchaser from the state

takes it with the state‘s right of priority

over all liens oi.’ the city for local assessment

existing at the time of his purchase. but it

is otherwise as to liens attaching after his

purchase. White v. Thomas [Minn.] 98 N.

W. 101; City or Excelsior Springs v. Henry.

99 Mo. App. 450.

62. A city is entitled to preference in the

payment of assessments levied for local im

provements. In re Stalker. 123 Fed. 96L A

claim for taxes assessed by a municipality

against property oi‘ which a. bankrupt was

losses and which by his lease he contracted

to pay is not entitled to preference of pay
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The equitable principle of subrogation applies to tax liens."

§ 10. Relief from illegal (arcs—In the absence of a statutory remedy, a

court of equity has jurisdiction to enjoin the levy and collection of a tax attempted

to be levied and collected illegally,“ and such remedy may be enforced by a Federal

court where the necessary jurisdictional facts exist.“

One seeking to enjoin the collection of a tax must overcome the presumption

that the tax is legal and just," and a showing of mere irregularities will not suf

fice ;‘" but it must appear that the party has no adequate remedy by the ordinary pro

cesses of the law, or that the case falls under some one of the recognized heads of

equity jurisprudence." Lachea will bar relief," and in the absence of a. showing

of an especial necessity therefor, equity will not enjoin the placing of an illegal

assessment upon the tax duplicate?°

The levy of taxes to pay bonds alleged to be invalid will not be enjoined under

a general prayer of a bill which fails to implead the bondholders."

A complaint to enjoin the collection of taxes cannot be considered sufficient

unless all of the taxes sought to be enjoined thereby are invalid," and where the

amount a taxpayer should legally pay is aseertainable, he cannot maintain suit to

ment as taxes legally owing by the bank

rupt. In re Broom. 123 Fed. 639.

83. Where a decree of court has establish

ed all the lions upon the property involved

with their ownership and priority. the holder

of any lien thus established may redeem a

prior tax lien. and on motion be awarded an

order of subrogntion to the rights of the

holder thereof. though the tax lien holder

holds a. subsequent tax lien. City of Lincoln

v. Lincoln St. R. CO. [Neb.] 97 N. W. 255.

Where the holder of a junior judgment lien

purchased the land at execution sale and

thereafter purchased an outstanding tax lien

under which he obtained title. such last pur

chase would be regarded by equity as a re

demption so as not to defeat the senior

judgment lien. Lana v. Wright. 121 Iowa.

876, 96 N. W. 902. Where plaintiff purchased

a mortgage containing no provision for the

payment of taxes and assessments on the

property as a part of the condition. and. by

reason of the mortgagor's subsequent failure

to pay such taxes. plaintifl was compelled to

pay them to protect his security. he was not

thereby subrogated to the state‘s rights or

remedies for the enforcement of such tax.

Sperry v. Butler. 75 Conn. 869.

M. Joesting v. Baltimore. 97 Md. 589: Col

lins v. Keokuk. 118 Iowa. 80. 91 N. W. 791;

Penick v. High Shoals Mfg. Co.. 116 Ga. 819:

Arbuckle Bros. v. McCutcheon [Tenn] 77

S. W. 772; Queens County Water Co. 7.

Monroe, 83 App. Div. [N. Y.] 105; Purnell v.

Page. 133 N. C. 125. Injunction may be the

proper remedy against an illegal tax. Pro

ceeding to cancel railroad aid tax on the

ground of nonperformance does not preclude

resort to injunction to prevent its collection.

State v. Board of Com‘rs of Clinton County

[Ind.] 70 N. E. 373. Where an assessment is

unconstitutional. a tender is not a prerequi

site to relief by injunction. Fargo v. ilart,

193 U. S. 490. Where the assessment is un

constitutional. the collection of taxes there

under may be enjoined. Id.

‘5. Wright v. Louisville 8: N. R. Co. [C. C.

A.] 117 Fed. 1007; Lander v. Mercantile Nat.

Bank [C. C. A.] 118 Fed. 785: Kansas City,

Ft. 5. & M. R. Co. v. King. 120 Fed. 614:

I‘ylo v. Brennemnn [C. C. A.] 122 Fed. 787.

08. Tolman v. Raymond. 202 Ill. 197. 66

N. E. 1086: Bronson v. Starhuck [Ind. App.]

70 N. E. 163'. Sykes v. Beck [N. D.] 96 N. Vi".

844. In a suit to enjoin the collection of a

tax, the burden is on the plaintiff to show

that the property was not subject to taxa

tion or that the taxes had been paid. Mc

Crory v. O'Keefo [Ind.] 70 N. E. 812.

67. Indiana Mfg. Co. v. Koehno, 188 U. S.

881. 47 Law. Ed. 651. The collection of a tax

which is merely erroneous and not VOld will

not be restrained. Mercantile Nat. Bank v.

New York. 172 N. Y. 35. 64 N. E. 756; Ankeny

v. Blnkley [Or.] 74 Fee. 485. Mere errors in

valuation or any grievance which can be

remedied at law do not justify restraining

the collection. Cochise County v. Copper

Queen Consol. Min. Co. [Aria] 71 Pac. 946.

In an action of debt to recover a tax. it is

no defense that the collector had not given

an omcial bond. By statute this defense is

not available when the action is brought by

the town. Inhabitants of Verona v. Bridges

[Me.] 57 Atl. 797.

08. Indiana Mfg. Co. v. Koehne, 188 U. S.

681, 47 Law. Ed. 651. Fraud in levying a

personal property tax will not confer juris

diction in enuity to enjoin the tax. where the

legal remedy remains adequate. Nye. Jenks

& Co. v. VVashburn. 125 Fed. 817.

89. Where taxpayers who were fully ad

vised of every step taken toward the con

struction of certain schoolhouses permitted

them to be built, and an indebtedness to be

incurred for which a tax was levied. no effort

being made to resist the same until after

three months of school. such taxpayers were

estopped by inches from thereafter question

ing the validity of the tax. Loescho v.

Goerdt [Iowa] 98 N. W. 571.

70. Such a suit. being in advance of a

threatened levy by the county treasurer.

would be premature. Smith v. Smith. 159

Ind. 388. 65 N. E. 183\.

Ramsey v. Marble Rock [Iowa] 98 N.

W. 134.

72. Parkinson v. Jasper County Tel. Co.

31 1nd. App. 135. 67 N. E. 471.
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restrain the collection of the entire tax." Replevin will lie where property is

seized for a tax to which it is not subject.“

IZcI-ovcry back of payments—A taxpayer whose property has been illegally

taxed may pay the tax under protest and sue to recover it back," and he may do

this without first filing his claim for allowance." But a payment voluntarily

made, with full knowledge of the facts and in the absence of a present threat to

enforce collection, cannot be recovered," though the statute imposing the tax was

unconstitutional." Suit must be timely brought."

A person paying a tax assessed against another, though upon property he

has an interest in protecting, cannot recover of the person against whom it is as

sessed.”0 Where the purchaser of goods in order to prevent their seizure pays taxes

on them assessed to the seller, which taxes are invalid, he cannot recover of the

seller.“

§ 11.
Collection. A. Collectors.—~The duty of collecting taxes is in many cas

es imposed upon collectors as such,82 but ordinarily the treasurer of a county is made

73. Under the rule that he who seeks! no entry of the alleged assessment was made

equity must. do equity, he must first offer to

pay that part of the tax which is not illegal.

People's Nat. Bank v. Marye, 191 U. S. 272.

And a deposit in court may be required as a

condition to relief. Chippewa River Land

(“0, v. J. L. Gates Land Co.. 118 “Its. 356, 95

N. W. 954.

74. For an extended discussion of when

replevtn will lie for property seized under a

tax warrant. see Pioneer Fuel Co. v. Mol

loy, 131 Mich. 465. 91 N. W. 750. citing For

ster v. Brown, 119 Mich. 86, 77 N. W. 646.

l'teplevin cannot he maintained for property

taken for the collection of a tax. That one

whose property was taken paid the tax after

he commenced the action and within four

days after the levy did not authorize the

action. Bonnin v. Zuehlke [YVia] 99 N. W.

445.

75. Purnell v. Page. 138 N. C. 125; West-.

ern Ranches v, Custer County, 28 Mont. 2781'

Chicago. B. & Q. R. Co. v. Lincoln County

[Neb.] 92 N. W. 208: Arbuckle Bros. v. Mc

Cutcheon [Tenn.] 77 S. W. 772; Pcre Mar

quette R. Co. v. Ludiugton [Mich.] 95 N. W.

i17; Nester v, Baraga Tp. [.\iich.] 95 N. “Y.

722. The fact that after the payment of tax

on an illeazal valuation the boundaries of a

town where changed did not relieve the town

from its liability to refund. People v. Mat

thias, 81 N. Y. Supp. 1105. The right 01’ one

taxpayer to sue for all others similarly situ

ated to recover an illegal tax common to the

class to which he is a member is clearly rec

oznized. But one whose interest is but three

cents is not a fair representative of the

class and cannot sue on behalf of the others.

Sparks v. Robinson. 24 Ky. L. R. 2336, 74 S.

W. 176.

76. City of Omaha v. Hodgskins [Neb.]

97 N. \V. 346; City of South Omaha. v.

O‘Rourke [Neb.] 97 N. W. 608.

77. Johnson v. Atkins [Fla] 32 So. 879;

fistrum v. San Antonio, 30 TeX. Civ. App.

462, 71 8. “K 304; In re Mathcr's Estate, 41

Misc. [N. Y.] 414. A payment induced

through fraud or mistake of fact can he re

covered. Sutlleieney of complaint. Stewart

v. Board of Com‘rs of Bernaiilio County [N.

M.] 76 Pac. 43. Money paid in good faith

by an administrator to the county treasurer

upon a representation that the amount was

for back taxes may be recovered back, where

and the tax was not extended. Gannaway v.

Barricklow, 203 Ill. 410, 67 N. E. 825. “'here

a taxpayer desiring to relieve his land from

a tax lien makes application to the county

auditor for a statement showing the amount

due. he has a right to rely upon its correct

ness. and it the amount he in excess of that

actually due he may maintain an action to

recover t'he amount of excessive payment.

“'heeler V. Board 01' Com'rs of Hennepin

County. 87 Minn. 243. 91 N. \V. 890. Such a

payment is not a voluntary payment or made

without any mistake of fact in the sense

that a recovery will be defeated. Id. Pay

ment of a tax against land after protest.

when the tax is due and payahle. though

not delinquent, with notice that the taxpay

er will sue to recover, is not :1 Voluntary pay

ment. Tozer v, Skarzit County [\Vash.] 75

Pac, 688. The fact that a tax is paid unwill

ingly or with complaint is not of any legal

importance. but there must be some degree

of compulsion. to which the taxpayer sub

mits with notification of some sort. equiva

lent to a reservation of rights. Yates v.

Royal Ins. Co.. 200 Ill. 202. 65 N. E. 726; Bos

ton Mfrs. Mut. Fire Ins. Co. v. Hendricks. 41

Misc. [N. Y.] 479.

78. The mere fact that a statute imposing

a tax is unconstitutional and the tax for

that reason illegal does not authorize a re

covery ot' the amount paid. it it was paid

voluntarily. Yates v. Royal Ins, Co.. 200

Ill. 202. 65 N. E. 726.

79. The 30-day limitation. in Michigan,

for the recovery of taxes paid under protest.

does not apply to an involuntary payment.

Pere Marquette R. Co. v. Ludington [Mich.]

95 N. W. 417. The bar of the statute of lim

itations beComcs avzwilable on demurrer only

when the petition shows atlirmatively that

the statutory period had elapsed before the

action was commenced. \Yhen this does not.

appear. the statute must he pleaded. Marks

v. Board of Com'rs 0! Uinta County [\\'yo.]

72 Fee. 894.

80. Janeway v. Burn, 91 App. Div. [N. Y.]

165. Mortgagor and mnrtgagee. Fulton v.

Aldrich [Vt.] 57 Atl. 108. '

Ht. “'arileld-Pratt-lloweli Co. v. Averill

Grocery Co.. 119 lowa, 75. 93 N. \‘i'. 80.

82. Under an act of the legislature re

leasing a county treasurer from liability for
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the agent of the state and its political subdivisions for the collection of taxes;" it

is competent, however, for the legislature to provide that cities and towns shall con

trol the collection of their own taxes."

A bond of a collector of taxes, conditioned for the faithful performance of all

the duties of his said office, is suilit-icnt in form, and if the sum and surctics are

satisfactory to the municipal oilicers, it is their duty to approve it."

A city tax collector, in Kentucky, has no authority to levy on and sell the

property of a waterworks company." In Michigan 11. marshal has authority to exe

cute a tax levy even though the warrant therefor may be addressed to the city

treasurer," but in Nebraska the right of action for the enforcement of a lien for

personal taxes is vested in the county treasurer, or, in counties under township

organization, in the township tax colltctor alone."

When settlement is made at the time set by law it is the duty of the tax col—

lecting officer to take notice of the law and be present." The county commission

ers, in Georgia, have authority to bring the tax collector to a settlement of his

accounts with the county.’° The failure of a tax collector to turn over the money

collected by him does not of itself show he has converted the money,’1 but in a

prosecution for embezzling taxes, the mils delivered to the collector by the proper

officials are competent evidence to show the amounts collected." The county treas

urer in collecting personal property taxes and turning them over to the state is not

entitled to commissions thereon," and it being the duty of a tax collector to collect

license taxes as well as others, he is not entitled to extra compensation therefor ;‘“

but in the absence of fraud or mistake a settlement allowing certain commissions

is conclusive.“

Under a statute providing that the bond of a collector shall be a lien on his

real estate and that of his sureties, in the event of default by the collector such liens

may be foreclosed in equity by the town supervisor.” Defects in or the lack of a

warrant constitute no defense to the collector’s bondsmen when sued for taxes he

has collected and failed to pay over." The surctics on a sheriff’s state revenue

bond are not liable for the county levy," and where a city collector is made the

agent for collecting a state tax, a bond given to the state for faithful performance

the whole amount of a tax duplicate. and

crediting back to him the taxes it previously

charged to him. charging them to a. collector

who was required to give bond to the coun

ty. the collector became an officer 0! the

county. Com. v. Connor, 207 Pa. 263. Tax

collectors cannot lawfully pay or purchase

claims against the parish. Young v. Parish

of East Baton Rouge [La.] 36 So. 547.

Where tax collectors have been authorized

by the police jury to pay and take up order

issued for parish indebtedness they are on

titled to restitution. Id. Evidence insuiii

cient to establish validity of a. claim (or over

payment of taxes. Id.

83. Logan County v. Carnahan [Neb.] 95

N. W. 812; Mutual Life Ins. Co. v. Martien.

27 Mont. 437. 71 Pee. 470. In Pennsylvania.

the treasurer of a county has a right to ap

point collectors of state and county taxes

in townships. Com. v. Jir'nison, 205 Pa. 367.

84. State v. Weston [Mont.] 74 Fee. 415.

85. Smith v. Rnndiette, 98 Me. 86. A col

lector of taxes who contracts with the town

to settle with the town on or betore a. cer

tain day cannot be required to give bond

for the fulfillment of such contract. Id.

88. Owensboro Waterworks Co. v. Owens

boro. 24 Ky. L. R. 2530, 74 S. W. 685.

87. L. A. 1897, p. 193. Pioneer Fuel Co.

v. )ioilnY. 131 Mich. 465. 91 N. W. 750.

88. Chamberlain v. Woolsey [Neb.] 92 N.

W. 181.

89. But he is not bound to take notice of

proceedings at subsequent times. Corn. v.

Moren [Ky.] 78 S. \V. 432.

90. Sayer v. Brown [0a.] 46 S. E. 649.

91. Statute requires him to turn over

money every 30 days. Lake County v. Neilon

[Or.] 74 Pac, 212.

92. State v. Neilon,

321.

93. Personal property taxes being payable

by the county to the state the treasurer was

agent of the county. ("“v of Philadelphia v.

Moore [Pin] 57 AtL 71o.

94. Butte County v. Merrill, 141 Cal. 396.

74 Pac. 1036.

96. A settlement by collector with county

court in which he is allowed certain com

missions on back taxes collected. State v,

Hawkins. 169 M0. 616, 70 S. W. 119.

90. Chatfleld v. Rodger, 75 App. Div. [N.

Y.] 681.

97. Lake County v. Neilon [Or.] 74 Pac.

212.

DS- Com. v. Moren [Ky.] 78 S. W. 432.

48 Or. 168, 73 Pac.
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will not support an action brought by the city.” By the general policy and laws

of Maryland commissions are to be made up out of the county and not out of state

faxes.1

(§ 11) B. MMimi—Taxes, when properly levied and assessed, are to be col

lcrted after some method prescribed by law. Being purely a legislative creation

the special method prescribed by statute for their collection or devolution must

be pursued to the exclusion of others based upon general principles of law.2 Be

fore the officer who is designated by law for the duty of collecting taxes can law

fully proceed to do so he must have his warrant for the purpose, in due form of

law. This may be the assessment roll or list with the tax extended upon it, or it

may be a duplicate of the list with a like extension, or it may be either of these

with a formal warrant attached particularly indicating what are his duties under

it and commanding their performance.‘ Such warrant constitutes the basis of the

} collector’s authority and is the source of his power,‘ and usually contains directions

to the collector to make due return thereof, since the return is the basis for subse

quent proceedings.“

The revenue laws of the several states provide for the compulsory collection of

“taxes in (livers ways. These may be resolved into two principal modes of pro

('t'tl ure.

08. House v. Dallas. 96 Tex. 594, 74 B. W.

901.

An auditor's agent in collecting taxes

which it was the sheriff's duty to collect

was. as to the tax payers, a de facto official

acting under color of office, and the county

could sue to compel him to pay over such tax

without thereby admitting his authority to

act. Shawhan v. Harrison County, 26 Ky.

b. R. 734, 76 S. W. 407.

1. Under the general laws of Maryland

and the special acts relating to Hartord

county the treasurer of that county was to

pay over state taxes paid in 1898 and 1899.

without deducting his commissions and the

commissioners could not deduct them from

the state taxes. Various statutes construed.

Allen v. State [Md] 57 Atl. 646.

2. Board of Chosen Freeholders of' Atlan

iic County v. Inhabitants of Weymouth Tp..

as N. J. Law. 652; Chamberlain v. Woolsey

|Neh.] 92 N. W. 181.

3. Cooley, Taxation [3d Ed.] 1’). 793. When

an original assessment of a supplementary

tax is correct it is the duty of assessors to

correct any erroneous transcription to the

collector's book. Inhabitants of Eliot 1!.

Prime. 98 Me. 48. A city charter requiring

that there shall be annexed to the assess

ment roll s. warrant under the hand of the

mayor and seal of the city. an unsealed

warrant is void. City of Rochester v. Bloss.

77 App. Div. [N. Y.] 28. A tax warrant

signed by the vice president of a city coun

cil in the absence of the president is reg

ular. City of New York v. Vandcrveer, 91

App. Div. [N. Y.] 303.

4. The fact that taxes were collected by a.

tax collector under a defective warrant. or

without a warrant, constitutes no defense to

the sureties when sued for the collector's

conversion of the money so collected. Lake

County v. Nellon [Or.] 74 Pac. 212.

IS. A that sale is void where the collector's

return of the tax warrant is not made with

in the time required by the statute. Cam

plon v. Rnrlt-m Tp. [N. J. Law] 56 At]. 704.

Where the tl'.li88 of tax collector devolve

One is by summary process against person“ or property,’ the other is by

upon three different, persons, a return of

“no property found" because there was not

sufllclent to pay all the taxes is bad, it ap

pearing there was sufficient at least to sat

isfy the warrants in the hands of one or two

of the collectors. Davis v. Beers, 204 Pa.

288.

8. In Massachusetts the law requires as

the foundation for an arrest for nonpayment

of taxes, or for the distraint of personal

property, or the sale of real estate, a demand

for their payment. Ilunt v. Holston [Nasal

70 N. E. 96. A person arrested for the

nonpayment of‘ taxes has a right to re

<|uire that the provisions of statute be strict

ly followed. A demand notice mailed to a

delinquent at the town where he now lives—

the statute requiring it to be sent to the

town where he resided when the property

was assessed—is insufficient. Id.

7. Under a. statute authorizing a collector

to collect delinquent taxes by distress. and

providing that the delinquent tax list alone

shall be a suflicient warrant for such dis

tress. there can be no distress without such

list. Noble v. Amoretti [‘VyoJ 71 Pac. 879.

Under a statute providing that personal

property of nonresidents may be assessed

to the pcrson having control of the premises

where it is located, on assessment to such

person as agent of the owner will not justify

a. seizure of other property not belonging to

such owner nor to the agent, to satisfy such

tax. Pioneer Fuel Co. v. Molloy, 131 Mich.

465, 91 N. W. 750. Local taxing Officers of

the several counties cannot enforce the col

lection of taxes on the unused rondbed of s

railroad company by distress warrant. Chi

cago. B. A: Q. R. Co. v. Custer County [Neb.]

96 N. W. 859. The seizure, upon a. tax wur

rant of $541, of merchandise or the value of

from 81400 to $1800 or 82000. or more, is op

pressively excessive and void. Chamberlain

v. Woolsey [Neb.] 92 N. W. 181. The ques

tion whether a. sheriff's levy ls excessive is

for the jury. Dickson v. Burckrnyer [8. C.]

46 S. E. 343. In order to render a saw

valid there must he n suiwtantlnl compl: not
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action at law,” though the payment of poll tax is often made a condition of the

exercise of the ordinary acts of citizenship,“ and in the city of Seattle, a city plat will

not be approved unless all taxes are paid on the land.1°

Where statutes do not provide other modes for the collection of taxes a remedy

by action is available by implication.“ An action of debt for taxes is properly

brought in the name of the people," must be brought in the county of the de

fendant’s domicile, where he asserts this right," and in Ohio, must be for taxes

standing charged on the duplicate of the current year or the delinquent dupli

cate.“ Where a city seeks to recover taxes of an individual it is unnecessary to

preve demand before action brought." The demand by the collector for the pay

ment of a tax need not be in absolute words.“ But costs are not allowed when no

demand has been made.“

The question of the invalidity of a tax may be raised," but it is no defense

that the assessors have omitted from the roll persons or property taxable." In New

York the authority of the court to dismiss for inability of the person assessed to pay

the taxes is limited to proceedings to compel payment and does not extend to actions

to recover such taxes.”

Remedies provided for the collection of taxes are retroactive, and apply to any

tax not barred by limitations.’1 and a petition to recover back taxes is sufficient

though facts are stated on information and belief of the petitioner." In Ken

tucky a proceeding to recover back taxes on an annuity is barred after five years,23

with the essential requirements of the law

from which this power is derived. Taylor v.

Forrest. 96 Md. 529. A failure by the sheriff

to give the notice and make the sale in the

manner and within the time prescribed by

the statutes renders a sale void. Chamber

tiln v. Woolsey [Neb.] 92 N. W. 181. Any

; ersonal property of the owner is subject to

~>eizuro and sale. whether it be the same

property upon which the tax was levied or

‘lfiL Statton v. People [C010, App.] 70 Pac.

157.

8. 27 Am. & Eng. Enc. Law (2d Ed.) 782.

in Minnesota. a Judgment for real estate tax

es may now be reviewed by appeal. State

\'. Lockhart. 89 Minn. 121. 94 N. 1". 168.

9. It is reversible error to overrule a

ehalienge to a. juror who has not paid his

poll tax for the preceding year. Carter v.

State [Tex. Civ. App.] 78 S. W. 437.

10. The requirement of a municipal ordi

nance that no plat of any addition to the

city shall be approved unless it appears that

no lien for any tax or assessment exists

against the property is not an unreasonable

one. Hillrnan v. Seattle. 33 Wash. 14. 73 Pac.

791.

11. In the absence of any express pro

vision on the subject a city has the power

10 bring suit for its taxes. Brummer v. Gal

veston [Term] 76 S. W. 428. A liberal con

~truction will be given to the statute for

:he collection of taxes by an action at law

when no forfeiture is involved. Inhabitants

of Eliot v. Prime, 98 Me. 48. The law rec

vgnizes various remedies for the enforcement

of taxes, one of which is a. proceeding in

equity to establish and enforce the lien for

‘hc tax against the property. Dobbins v.

‘olorado & S. R. Co. [Colo. App.] 75 Pac.

i56. A county, unless it becomes the holder

of a tax deed or tax sale certificate. has no

"‘ust title to the taxes due to the state.

-~r its corporate subdivisions. and cannot

sue therefor. Holt County v. Golden [Neb.]

98 N. W. 422. Taxes upon a. railroad. oper

ated in more than one county. which are

due to a school district through which the

railroad passes. cannot be collected by the

county. San Bernardino County v. South

ern Pao. R. Co., 137 Cal. 659. 70 Pac. 782.

A city may sue for taxes on the collector‘s

return of “no property found" though his

term of othce had not expired. Board of

Councilmen of City of Frankfort v. Frank

fort Safety Vault & Trust Co.. 25 Ky. L. R.

46, 74 S. XV. 676.

12. Ellis v. People, 199 Ill. 548. 65 N. E.

428.

13. Harrold v. State.

524. 71 S. W. 407.

80 Tex. Civ. App.

14. Hull v. Alexander [Ohio] 68 N. E.

642.

16. City of New York v. Watts. 40 Misc.

[N. Y.] 595.

16. Evidence held to show that the col

lector had demanded payment before levy

ing on the property. Bonnin v. Zuehlko

[VVis.] 99 N. W. 445.

17. Inhabitants of Eliot v. Prime, 98 Me.

48.

18. Because of the ineligibility of a. mem

ber of the board of assessors. on account of

his not having had a final settlement with

the town in his capacity as a tax collector.

Inhabitants of Springfield v. Butterficld. 98

Me. 155.

19. City of Rochester v. Bioss,

Div. [N. Y.] 28.

20. City of New York v. McCaldin Bros.

Co.. 81 App. Div. [N. Y.] 622.

21. Applied to Iowa Code 1897 providing

for enforcement of back taxes on property

escaping taxation. Robinson v. Ferguson,

119 Iowa, 325. 93 N. W. 350.

22. Robinson v. Ferguson, 119 Iowa, 325.

93 N. W. 350.

23. Com. v. Nute. 24 Ky. L. R. 2138. 72 S.

W. 1090.

77 App.
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but in Texas a delinquent may not plead the statute of limitations in an action by

the city."

Where suit for the recovery of taxes on land of a deceased life tenant is

brought against her alone, only her interest can be subjected to the payment of

the taxes, since the heirs cannot be deprived of their property without being heard.“

The remedy by supplementary proceedings for the collection of taxes is appli

cable to the county of New York,26 and is not barred by immaterial error in tau

warrant, or objection that tax is excessive in amount."

Cases involving the proof necessary to make a prima. facie case are noted be

low."

§ 12. Sale for taxes. A. Pre-requisites to sale.—The remedies provided by

the legislature for the collection of taxes upon real estate being adequate and effi

cient are exclusive.”

against the particular land to be sold, is essential to a valid sale.

A valid tax,”° legally due and unpaid”1 and enforceable

Where remedies

by distress and personal action are provided, they must be exhausted before pro

M. Greeniaw v. Dallas [Tex. Civ. App.]

75 8, iv. 812.

25. City of Louisville v. Kohnhorst‘s

.Mim'x, 25 Ky. L. R. 532, 76 S. W. 43.

m in re Gould, 75 App. Div. [N. Y.] 576.

27. In re Adler Bros. 8: Co., 174 N. Y. 387.

66 N. E. 929.

28. The burden of prootI is on the ob

jector. City of New York v. Vandeveer, 91

App. Div. [N. Y.] 303. In an action of debt

for taxes the collector‘s warrant together

with the tax judgment, sale, forfeiture. and

redemption record are prima. facie evidence

or the assessment and levy of the taxes. the

years {or which they were assessed and

levied. and that the taxes were due and un

paid and the lands forfeited to the state.

Elmwood (“emetery Co. v. People, 204 Ill.

468. 68 N. E. 500. Where in a suit to collect

a tax alleged to have been duly imposed

plaintiff introduced evidence of books of an

nual record and showed the preparation of

the assessment rolls, their delivery, the com

putation ot the tax and the delivery of the

assessment rolls by the municipal assembly

to the receiver of taxes, the certificate of

the board of taxes and assessments, with

the warrant of the municipal assembly en

dorsed thereon, and certified copies of the

city record. together with proofs of publica

tion. a prima facie case was- made. City of

New York v. Streeter, 86 N. Y. Supp. 665.

29. Lomn County v. Carnelian [Neb.] 92

N. W, 984. A legislative act of Maine to

make state tax sales more ei‘t‘cctual consid

ered and declared constitutional. Soper v.

Lawrence Bros. Co., 98 Me. 268.

80. The fact that a portion of the taxes

for which lands are sold is illegal does not

invalidate the sale where a portion 01' such

taxes is valid, as the sale merely operates as

an assignment of the lien for taxes. Hall v.

Moore [Neb.] 02 N. W. 294. A sale for taxes

which includes an assessment under an un

constitutional statute is illeirai and a deed

thereunder gives no valid title. White v.

(love, 183 Mass. 833, 67 N. E. 359. A trend

ulent tax roll is absolutely void. Auditor

General v. Hughltt [Mlch.] 93 N, “l. 821.

3!. A sale for the taxes of two years

where those of one of them had been paid

is void. Loomis v. Semper. 38 Misc. [N. Y.]

567. Where there are two claimants to cor

tain unseated land. and it is assessed in the

same year in the name of each, and the tax

is paid by one of them. it cannot afterwards

he sold so as to convey any title to the pur

chaser for the nonpayment of the tax as

sessed against it in the name of the other

claimant. Albright v. Byers-Alien Lumber

Co.. 204 Pa. 71. Property of one cannot be

sold for taxes of another. George v. Cole.

109 La. 816. Where all taxes on the north

hall of a section of land for a. particular

year have been actually paid by the different

owners, but under assessments erroneous in

description, this payment will defeat the

power of the tax collector to sell any part

of it. Kellogg v. McFatter [La.] 36 So. 112.

In New York delinquent lands cannot be

sold for taxes until after reassessment. Rose

v. Northrup, 41 Misc. [N. Y.] 238. When the

default of a taxpayer was caused by the

failure of the state comptroller to render a

proper statement of the unpaid taxes. 8. sub

sequent sale and deed cannot divest owner

of his title. Wallace v. Melfiehron, 176 N. Y.

424, 68 N. E. 663. Land which on the original

assessment stood assessed to the state could

not be sold for taxes. Wilkinson v. Jenkins

[Mise.] 33 So. 838. Where property purchas

ed by a decedent in his lifetime under or

ticles of agreement, after his death is con

veyed to his administratrix in her repre

sentative capacity in trust for the heirs_ and

so resistered, and afterwards the property

is sold for taxes in her individual name, the

tax sale was invalid as against the heirs.

Balnes v. Alker. 207 Pa. 234. Where taxes

on unseated land were regularly assessed.

and an agent of the owner bought in the

land at the tax sale, and before maturity of

the deed paid the taxes which were accepted

by the treasurer, the agent‘s tax title cannot

be sustained. Wheeler v. Knupp. 206 Pa.

306. Where the assessment was illegal the

tax sale will he set aside; thus where no

budget or estimate of expenses was made by

the police jury and property was not sep

arntely assessed in name of the owner but

carried on the assessment roll and in part

merged in property of another taxpayer

(Waggoner v. Naumus [La.] 36 So. 332), the

purchaser at the tax sale must look to the

state and not to the owner for reimburse

ment (Id.).
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ceeding against the land." but in some states a tax imposed upon real estate does

not create a personal obligation against the owner, but is merely a charge against

the land.“ A judicial determination of delinquency and an order of sale are gen

erally necessary, and as in the case of other judicial proceedings, jurisdictional re

quirements must be observed," and must apt-cur of record,“ these judgments being

subject to the general rules of collateral attack.“

Some sort of notice to the owner by publication or otherwise is generally pro—

vided," but the proceeding being usually considered a proceeding in rem if the

law makes provision for publication in some manner reasonably calculated to bring

notice to the knowledge of the parties, the proceeding will be sustained," though

the published notice,” and the judgment based thereon must identify the land.“

83. In Vermont taxes legally assess'ed up

on real estate become a first lien upon the

property but that lien is not enforceable it

the owner has personalty from which the

tax can be collected. Fulton v. Aldrich [Vt.]

57 Atl. 108. In Pennsylvania the law has es

tablished the order for liability (or taxes to

he. first, the personal property on the prem

ises. second. demand on the owner individu

ally. and lastly. the land itself: and it is only

"n failure to collect by the first two methods

that resort can be had to the third and the

land be legally sold or returned for sale.

Davis v. Beers. 204 Pa. 288.

SB- Hertzler v. Cass County [N. D.] 96

N'. W. 294: In re Goodheart‘s Estate. 40 Misc.

[N. Y.] 322.

M. The nonobservance of jurisdictional

requirements renders the judgments of sale.

and the tax deeds hast-(l thereon, void. Fil

ing copies of newspapers containing delin

quent lists with county clerk instead of office

of county court. Glos v. Woodard. 202 Ill.

Ho, 67 N. E. 30. A judgment for taxes

against the "heirs" of the owner. and the

Rherii‘f' deed in pursuance thereof. are void.

Wall v. Holladay-Klotz Land & Lumber Co.,

175 M0. 406. 75 8. W. 385. A county treasur

er has authority to certify to tax delinquency

certificates though they were issued at a data

prior to commencement of his term of office.

Jefferson County v. Trumbull [Wash] 75

Pac, 376.

85. A statute authorizing a court to ren

der judgment of sale for taxes upon con

structive notice must be construed strictly

in favor of the landowner. and to sustain

such judgment the record must show the

court had jurisdiction. Glos v. Woodard.

202 Ill. 480. 67 N. E. 3.

86. The judgment under which a. tax sale

is had cannot be attacked collaterally.

Simpson v. Huff [Tex. Clv. App.] 74 S. W.

49 Where the record in a. tax sale shows

fatally insufficient service and fails to show

that the court found that it had jurisdiction

the judgment is subject to collateral attack

on the ground that the court had no juris

diction. Earnest v. Glaser [Tex. Civ. App.]

74 S. W. 605.

87. In Louisiana. the notice of delinquency

must be served on the owner and in deter

mining the owner the collector must be guid

ed by the records. Pltre v. Schlesllnger. 110

La. 234. Where a sale was advertised 20 days

as required by law, and the owners had

knowledge that the unsatisfied judgment

was standing against them. and had agents

in the city where the sale took place, a con

2 Curr Law—115.

tentlon of no notice was without merit.

Ross v. Droulihet [Tex. Civ. ADD-l 80 S. W.

241. In Texas notice of sale for taxes need

not be received by the property owner, it is

sufficient if it is sent. Id.

38. “'here a decree for the sale of land

belonging to a nonresident recited that the

defendants had been constructively summon

ed by publication. the decree could not be

collaterally attacked for want of evidence of

proof of publication. Johnson v. Hunter, 127

Fed. 219. Publication of delinquent tax lists

under the Oklahoma statute need not be in

the particular newspaper with which the

county may have a contract for the county

printing. Allen v. Board of Com‘rs of Cleve

land County [0kl.] 73 Pac. 286. Where a de

linquent list for the current year was pub

lished in part of a. newspaper. and in part—

the concluding portion—in a supplement to

such paper. the forfeited list. which followed

the current list. and was wholly in the sup

plement. was legally published. Whitney v.

Bailey. 88 Minn. 247. 92 N. W. 974. The Tex

as statute requiring the tax collector on

March 31 of each year to make a. list of de

linquent taxes has no application to another

provision declaring that taxes are delin

quent on February 1 [Sayles' Ann. Clv. St.

1897, art. 5232)]. Clark v. Elmendorf [Tex.

Clv. App.] 78 S. W. 538. A judicial sale of

realty is not void because the owner died

intestate bet‘ore the entry of decree. Dun

ham v. Harvey [Tenn.] 69 S. IV. 772.

89. Talley v. Schlatltz [Mo.] 79 S. W. 162.

The description of property delinquent need

not be identically the same as in the assess

ment roll; it is sufficient if the delinquent list

gives such a general description as will

identify the property and notify the owner

of the land that the taxes are delinquent

and that the land is to be sold. Davis v.

Pac. Imp. Co., 137 Cal. 245. 70 Pac. 15: Na

tional Bond & 8. Co. v. Board of Com'rs

[Minn.] 97 N. W. 413: N. Boylngton Co._v.

Southwick [Wis.] 97 N. W. 903.

40. A judgment of sale for a. delinquent

special assessment is defective which falls

to identify the property against which the

judgment stands. Gage v. People, 207 Ill. 61,

69 N. E. 635. A tax sale under a defective

description is void. Land not ascertainable

from the description in the tax deed. Alle

man v, Hammond [Ill.] 70 N. E. 661. And

the owner of' the land who procured it to be

assessed is not estopped from asserting its

invalidity. Not shown that he had any

knowledge of the description by which the

clerk attempted to describe the land or that

he adopted the description. Id.
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Decisions relative to the procedure where the owner appears and defends,“l

and with reference to the formal requisites of the judgment are noted below.“

A notice of the sale itself is generally provided for, which must substantially

comply with the statute in matter of form," and state the time and place of sale,“

together with a sufficient designation of the property to be sold and its owner.“

The statutory requirements as to posting and publication should .be followed,“ and

proof thereof made and filed."

Under a statute requiring the clerk, before a judicial sale, to certify to the

character of all liens upon the land, it is sufficient if their general character he

stated in the certificate, and failure to particularly describe them will not invalidate

the sale."

(§ 12) B. Conduct of sale—The sale should be held at the time and place

advertised," and as far as practicable, be conducted the same as upon mortgago

foreclosure; unlesa the decree provides otherwise the tracts or lots should be ep

41. Amendments to objections, enabling

an obiector to present any existing valid de

fense, should be allowed. Chicago. M. & N.

R. Co. v. People, 207 Ill. 312, 69 N. E. 854.

Reduction of an original special assessment

by consent of all the property owners af

fected is no ground for objection, no fraud

or collusion being shown. Gage v. People,

207 Ill. 377, 69 N. E. 840. The absence of an

itemized estimate of cost _i'rom the record

of the resolution for a special improvement

cannot be shown by extrinsic evidence.

Gage v, People, 207 Ill. 61, 69 N. E. 635; Ryan

v. People. 207 Ill. 74. 69 N. E. 638; Gage v.

People. 207 111. 377, 69 N. E. 840. One who

appears as owner and objects to the validity

of a tax. but takes no appeal from the judg

ment rendered, cannot attack the validity of

such judgment in a subsequent action of

debt, under the statute. for general taxes.

Harding v. People, 202 ill. 122, 66 N. E. 962.

43. A judgment for the sale of land for

delinquent taxes should withhold the writ

of possession until the expiration of the time

for redemption. Ryon v. Davis [Tex. Civ.

App.] 75 S. W. 59. Where a Judgment for

taxes includes the poll tax of one not a. party

to the action. and who does not own the

property to be sold. this portion of the judg

ment will be stricken out on appeal. City

of Wilmington v. McDonald. 18! N. C. 548.

The provision of the general tax law of

Michigan, requiring the entry of the total

amount of valid taxes opposite each parcel

of land. does not apply to sales under a de

cree of the supreme court [C. L. 1897, I

3889]. Newton v. Auditor General, 181 Mich.

547, 91 N. “2 1030.

48. Sterling v. Urquhart, 88 Minn. 495, 93

N. W. 898.

44. A notice of sale that it will be held at

the court house. the law requiring that it

he at the auditor's office. when in fact the

Auditor‘s office is within the court house. is

sufficient. Whitney v. Bailey, 88 Minn. 247,

92 N. W. 974.

45. Talley v. Schlatitl [Mo.] 79 S. W. 162.

A description of real estate in a notice of

tax sale as "lot one. Col. \\'. Co." is too in

definite and uncertain. Brown v. Rom-es &

Co,_ 31 Ind, App. 517, 68 N. E. 604. \Vhere

in advertising property for sale the names

of the owners must be in alphabetical order,

placing "Harris" under the letter "H" in a

sufficient compliance with the statute. In

re interstate Land Co., 110 La. 286. Failure

to give the name of the owner of delinquent

property in the advertised list, if known to

the collector, renders the notice Bad. and the

fact that the collector has given the name

correctly in the delinquent list is sufficient

evidence that he knew it. Gage v. People.

205 Ill. 547, 69 N. E. 80.

46. The requirement that notice of tax

sale be posted on the “court house door" is

satisfied by posting on a bulletin board at

the door. Hoskins v, Iowa Land Co., 121

Iowa, 299, 96 N. W. 977. A tax sale notice

published once in each week for four con

secutive. weeks prior to the day of sale, al

though the ilrst publication was made 25

days only before sale, complies with the

Kansas statute. Tldd v. Grimes, 66 Kan. 401.

71 Fee. 844. As to the requirements in Men

tana as to length of publication, see Conklin

v. Cullen [Mont] 74 Pac. 72.

47. Under a requirement that the printer

transmit to the county treasurer his affidavit

of publication of advertisement within six

days after the last publication thereof. the

transmission must be made within six days

from the day of the last publication. Chip

pewa River Land Co. v. J. L. Gates Land Co..

118 Wis. 356, 95 N. \V. 954. But where there

were five publications of the notice the

transmission of the affidavit within 6 days of

the fifth publication is fatal. Pinkerton v.

J. L, Gates Land Co., 118 Wis. 514, 96 N. W’.

1089. The provision of a statute requiran

an affidavit showing that the notices were

posted in at least four public places in the

county is not fulfilled by making an em

davit which omits to state in what county

such posting was had. Shepherd v. Kahle

[Wis.] 97 N. W. 606. A failure to make and

file affidavits of notice of tax sale is not

fatal to the sale. Bertha Gold Min. dz Mill.

Co. v. Burr [Colo.] 73 Pac. 36.

48. Tax sale. Whelen v. Stllwell [Neb.]

93 N. W. 189.

49. A sale for taxes is not rendered in

valid because made on the fourth day of

July. Lumpkln v. Cureton [Ga] 46 8. E. 729

The fact that a sale was removed from the

auditor‘s office, a small room. to another

and more commodious room, to accommodnu~

all the persons attending the sale. in the

absence of a showing of prejudice, did not

render the sale invalid. For the time being

the auditor's office for the purposes of the

sale was removed to the larger ronm. Whit

ney v. Bailey. ll Minn. 247, 92 .\‘. \R'. 974.
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praised and sold separately,“ but if several separate tracts are assessed as one, and

judgment is so entered, they should be sold as one tract.“ The sale of a city lot

must be of the whole lot or of an undivided interest therein." A sale cannot

operate to convey to the purchaser more land than the taxpayer owned, nor afiect

the title of owners of contiguous property," but secretions pass to the purchaser

although not mentioned in the deed.“

The amount for which the sale shall be made is dependent entirely upon stat

ute. This is usually for the taxes due," together with interest or penalty,“ and

L‘OSt8;“ and a sale for an amount substantially in excess of the amount due ren

ders the sale void." Similarly, where the sale is made under execution as ordi

nary judgments are enforced, an excessive levy renders it void." Inadequaey of

price, however, is not a valid objection,” but a sale not made for cash is invalid ;“‘

and a sale of improved land as wild land under an execution which may only issue

against wild land conveys no title.”

A court rule requiring bidders to deposit $50 with the sherifi as evidence of

good faith is not unreasonable."

The buyer at a sale must pay at the time of his purchase all claims which the

state has against the land,“ and the bid may be assigned by the purchaser.“

The county treasurer, in Nebraska, is without authority to sell at private tax

sale until he has made and filed the report required by the general revenue law.“

In Louisiana a sale of property made at public auction by a tax collector, the

state proceeding not as a creditor but as a proprietor, is not strictly a tax sale."

50. Roher ,v. Fassier [Neb.] N N. W. 523.

51. National B. & 8. Co. v. Board of

Com'rs of Hennepin County [Minn.] 97 N. W.

818; Ryon v. Davis [Tex. Civ. App] 76 B. W.

5!. A sale of land in bulk. containing two

or more parcels. under a description fixing

with certainty the land intended to be sold.

is not void. since the statute provides for an

apportionment. Kennedy v. Auditor General

[Mich] 96 N. W. 928.

l'iil. Old Dominion B. d: L Ass'n v. Sohn

[W. Va] 48 S. E. 222.

5:. Bryant v. Kendall [Ky.] 79 B. W. 186.

54. Grill v. Hudson [Ark.] ’14 S. W. 299.

E. The fact that certain lots and other

property described in a tax deed only aggre

gated $59.55 sustains an inference that the

lots alone sold for less than that amount,

and the presumption prevails that each par

cel, tract, or lot sold for the exact amount

due thereon. Cornelius v. Ferguson [5. D.]

97 N. W. 388.

56. Woolley v. Louisville, 24 Ky. L. R.

1357. 71 8. W. 893: Galveston 8: W. R. Co. v.

Galveston, 96 Tex. 520. 74 B. W. 587. The

term “face value" means the amount named

in the certificate. and due and unpaid for

taxes. interest, and charges preceding the

tax sale. and does not include interest up

to the time of the sale of the certificate.

Olson v. Tanner, 117 Wis. 544, 94 N. W. 305.

57. A fee of 25c for certificate of purchase

is properly a part of such "costs." Trimble

\'. Allen-West Comm. Co. [Ark.] 77 S. W.

898; Chippewa River Land Co. v. Gates

Land Co.. 118 Wis. 345, 94 N. W. 37, 95 N. W.

954; Lewis v. Cherry [Ark.] 79 S. W. 793. A

sale of land by a city for taxes and costs is

void in the absence of any provision by

charter or ordinance authorizing a sale for

costs. May v. Jackson [Tex. Civ. App] 73

S. W. 988. A decree authorizing sale is not

subject to collateral attack because court

awarded commissioner making sale greater

fees than allowed by law. Johnson v. Hun

ter, 12'! Fed. 219.

58. An excess of 1,4 cent is not such a

substantial excess as will avoid a. sale (Cow

ling v. Muidrow [Ark.] 76 B. W. 424); nor

will an error of $1.00 render a sale invalid

(Dickson v, Burckmyer [8. C.] 46 S. E. 343).

But a sale for 60 cents more than the

amount lawfully due, where the total amount

was only $12.03 was (or an excess which was

relatively appreciable. and vitiated the sale.

Baker v. Kaiser [C. C. A.] 126 Fed. 317. A

tax sale for five per cent more than the

amount of the delinquent return is void.

Pinkerton v. Gates Land Co.. 118 Wis. 514,

95 N. W. 1089. But the inclusion of a col

lector‘s fee fixed by the statute at 5 per cent

does not render the amount excessive. Nich

ols v. Roberts [N. D.] 96 N. W. 298.

50. Execution [or $9.90 on a city lot val

ued at between 8600 and 81,000, and suscepti

ble of division into two lots, each of which

would be worth more than the amount of the

fi. fa. Roser v. Ga. L. & T. Co., 118 Ga. 181.

Fi. Ia. for 82.32 levied on land worth between

$900 and $1,300. Stark v. Cummings [Ga.]

45 S. E. 722.

00. Rothchild Bros. v. Rollinger, 32 Wash.

307, 73 Pac. 367.

61. Dickson v. Burckmyer [5. C.] 46 S. E.

343.

62. Southern B. 8: T. Co. v. Wilcox Lum

ber Co. [Ga.] 46 S. E. 668.

as. Rule applying to judicial sales gen

erally. Whelen v. Stilwell [Neb.] 93 N. W.

189.

64. Cheever v. Flint Land Co. [Mich] 96

N. W. 933.

on. Dickson v. Burckmyer [8. C.] 46 S. E.

343.

“. Gailentine v. Fullerton [Neb.] 93 N.

W. "8.
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(§ 12) 0. Proceedings after sale.—It is generally provided that the oflicer

making the sale shall make a report of his acts to the court,“ confirmation, as in

the case of ordinary judicial sales, being necessary." The owner may appear and

object to confirmation on any ground going to the validity of the sale itself," but

error in the proceedings prior to the sale must be availed of by appeal or error

from the decree or judgment.“ A taxpayer is estbpped to assert the irregularit}

of the action of the auditor general in canceling a sale of land to the state and

readvertising the same, where such taxpayer instead of redeeming, as he might,

has recourse to proceedings to have the tax declared void."2

A tax sale certificate, regular on its face, is presumptive evidence of the regu

larity of all proceedings leading up to the sale, including the assessment and levy,"

and a tax certificate properly assigned and in the possession of the assignee is

prime far-i0 evidence of ownership ;“ but the clerk’s certificate, in Illinois, must be

made on the date of the sale and not prior thereto."

On compliance with the statutory provisions the purchaser is entitled to a

deed," the collector making the sale being the proper person to execute it."

Forms prescribed by statutes are usually directory, and slight variations therefrom

are not fatal ;" and the omission of the seal of the officer executing a deed will not

invalidate it;" but a deed showing on its face a failure to comply with the law is

61. Leathem d: S. Lumber Co. v. Nalty.

109 La. 325.

08. In Maryland the report of sale is an

essential condition precedent required by the

statute to be performed. and a substantial

[ire-requisite to the validity of the purchas

er's title. Taylor v. Forrest. 96 Md. 629.

Hut a tax sale certificate is presumptive evi

dence that such report was made and filed

in due time. Gallentine v. Fullerton [Neb.]

93 N. W. 932. The report must be made by

the collector who made the sale. Taylor v.

Forrest. 96 Md. 529. In making return of

his doings in selling land of a nonresident

the treasurer should state facts showing that

no bid could be obtained for less than the

whole land; a statement merely that “it be

came necessary to sell the whole amount of

the real estate" is the expression of an opin

ion. Milliken v. Houghton, 97 Me. “7. It

is sufficient if the record of an officer mak

ing a sale recites that he designated the

portions proposed to be sold at the time of

sale. Rothchild Bros. v. Roilinger, 82 Wash.

307. 73 Fee. 367.

69. The effect of an order of ratification

by the court is simply to establish a prima

facie case. The regularity of proceedings

under the sale. and the title of the pur

chaser derived from the sale. can be attack

ed. if the collector has failed to comply with

the law. Taylor v. Forrest, 96 Md. 529. It

is sufficient if the confirmation of the de

cree can be gathered from the entire report.

Confirming a sale of land for overdue taxes.

Ousler v. Robinson [Ark] 80 8. W. 227.

70. A judgment confirming a tax sale

which was void because of defective de

scription is erroneous. Beardsley v. Hill

[Aria] 72 B. W. 872.

11. After confirmation of a tax sale the

court has no jurisdiction to open the decree

and set aside the sale unless there be stat

utory authority therefor. Blondin v. Griffin

[Mich.] 95 N. W. 739. Where a, decree in

foreclosure proceedings. by its terms erro

neously denies to the owner the time which

is allowed by law to redeem. his remedy is

by a direct proceeding to obtain a. reversal.

and not indirectly by objecting to the con

firmation of a sale made in pursuance of the

decree. Logan County v. McKinley-banning

L. 8: ’1‘. Co. [Neb.] 97 N. W. 642.

72. Blondin v. Griflln [Mich] 85 N. W.

739; Clay v. Bilby [Ark.] 78 S. W. 749.

73. Ailing v. Woodard [Neb.] 96 N. Vii.

127; Pettibone v. Yeiser [Neb.] 96 N. W. 193.

Where an officer is not required by law to

have a seal, a certificate made under his

hand without a seal is sufl‘icient. Whelen v.

StilWell [Neb.] 93 N. W. 189. A description

in a sale certificate as “balance of south part

(27.04 acres) of tax lot 31" is sufficient, the

owner admitting that from it he knew the

property. Merrill v. Van Camp [Neb.] 96 N.

W. 344. Description held insufficient. Brown

v. Reeves & Co., 81 Ind. App. 517, 08 N. E.

604.

74. Leavitt v. Bartholomew [Neb.] 08 N.

W. 850.

75. The certificate is the process on which

the sale is made. A tax deed based on a

sale under a defective certificate does not

pass title. Coomhs v. People, 198 Ill. 686. 64

N. E. 1056.

10. The holder of a tax certificate must

pay all arrearnges of taxes to entitle him to

a deed. U. S. V. MacFarland. 18 App. D. C.

120. Where a person is entitled to a tax

deed. it is presumed that the deed will be

issued. Henry v. Vinclnnd Irr. Dist.. 140 Cal.

376. 73 Pac. 1061.

77. Not his successor in office. Taylor v.

Forrest, 96 Md. 529. Compare Shearer v.

Mitchell, 109 'l‘enn. 181. 71 S. \V. 86. where a

deed was executed by the successor. A tax

deed executed by a deputy. the sheriff being

dead, in the name of the sheriff but by him

self as deputy. is a good deed. McRee v.

Swain. 81 Miss. 679.

78. Omission of' name of person to whom

assessment was made. Pattison v. Harvey.

81 Miss. 348.

10. Kirby v. Vi’aterman [8. D.] 96 N. w.

129.
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void.“ Statutes frequently prescribe that tax deeds shall contain recitals as to

compliance with law in respect of the antecedent steps leading up to the sale," and

_such a deed is made prima facie evidence of the regularity of all prior proceed

ingsf" but a deed is not prima facie evidence of anything except that which is

required to be stated in the certificate of purchase or deed." Recitals in a deed

that the sale was regular, when in fact irregular and void, are not conclusive, a

statutory provision to the contrary notwithstanding,“ nor can the recitals of a deed

supply statutory power." A tax deed must describe the land conveyed with such

reasonable certainty as to identify it without the aid of extrinsic facts.“ The con

struction of a tax deed is a question of law for the court," and its validity must

Q. Deed reciting that the sale was made

for the taxes of the year in which the sale

occurred. Bower v. Chess & W. Co. [Miss]

36 So. 4“. Deed which shows that in mak

ing the sale the collector did not comply with

a statutory requirement that the collector

ofler (or sale publicly. separately, and in

consecutive order. each tract of land or

town or city lot. Smith v. Williams Cooper

age Co., 100 M0. App. 153, 73 8. W. 816.

Deed in the statutory form, which discloses

a. sale to the county as a. voluntary purchaser

on a competitive bid at public auction. and

not because of failure to sell to an individ

ual bidder. Thompson v. Roberts [8. D.] 92

N. W. 1079: Reckitt v. Knight [8. D.] 92 N.

W. 1077. A deed wherein by one recital it

Is declared the lands were sold to the plain

iifl and by another that the certificates were

assigned to him fails to state the name of

the purchaser at the tax sale and is void.

Dunbar v. Lindsay. 119 Wis. I39, 96 N. W.

557.

81. A tax deed from which a statutory re

cital is entirely omitted is void. Horswill v.

Farnham [8. D.] 93 N. W. 1082. Deed. re

citing that the collector had advertised the

real estate according to law, without recit

ing the statutory requirements. Brown v.

Hartford, 173 M0. 183. 73 S. W. 140. Where

the court has Jurisdiction of the parties and

subject-matter it may correct s. recital in a

Sheriff's deed by ordering the execution of a

new deed. Longworth v. Johnson, 66 Kan.

733. 71 Pac. 260. It is not necessary that the

tax deed recite any change in the assess

ment made by the state board of equaliza

tion; the recital of the original assessment

is a sufficient compliance with the statute.

Davis v. Pac. Imp. Co., 137 Cal. 245, 70 Pac.

15. Where a tax deed contained no recital

of the name of the person assessed and from

whom the taxes were due, nor any statement

that the owner was unknown, the deed was

void. Seaverns v, Costello [Aria] 71 Pac.

930.

82. Under a statute making a tax deed

prime. tacie evidence of the regularity of all

prior tax proceedings. the deed is prima

facie evidence that notice of the expiration

of the time for redemption was published.

Fisher v. Betts [N. D.] 96 N. W. 132. The

omission of a. recital from a. tax deed does

not destroy the prime. tacie character of the

deed. Slattery v. Heliperin. 110 La. 86. A

void tax deed is not prima tacie evidence

of title. and furnishes no basis for affirma

tive reliei'. Seaverns v. Costello [Ariz.] 71

Fee. 930. In Tennessee, certain enumerated

recitals appearing. the deed is valid evidence

Of title in any court, and it is immaterial

whether the sherii! or his successor, thirteen

years thereafter_ executed the deed. Sheai’er

v. Mitchell, 109 Tenn. 181. 71 S. W. 86. But

in Florida the deed is not sufliclent evidence

of title. but only of the fact oi! sale. Ayer

v. Dillard [Fla.] 33 So. 714. And the party

claiming under a sale for taxes must prove

the regularity of all steps leading thereto.

Griffin v. Sparks, 24 Ky. L. R..849. 70 S. W.

30. Parties relying on tax deeds issued

while the lndiana act of 1872 was in force

have the burden of proving the regularity

of the proceedings under the deed. Skclton

v. Sharp, 161 1nd. 383, 67 N. E. 535. W'here

by statute it is provided that a record of the

conveyance for two years in the office of the

county clerk of the county where the lands

are situate shall be conclusive evidence of

the regularity of the sale and prior proceed

ings. a tax deed is admissible in evidence

without proo! oi' the regularity of the pro

ceedings on which it is based. Baer v. Mc

Cullough, 176 N. Y. 97. 68 N. E. 129.

88. Stewart v. Pergusson, 133 N. C. 276.

84. Reckitt v. Knight [8. D.] 92 N. W.

1077; Skelton v. Sharp, 161 Ind. 383, 67 N. E.

535.

85. Failure to authenticate a list of lands

furnished to the sheriff. Weiner v. Dicker

son [Miss] 33 So. 971.

86. Bell v. McLaren, 89 Minn. 24. 93 N. W.

515. A deed to the west half of the south

east quarter of a certain section of land.

describing it as lying in a given county,

conveyed title to the entire land, though

seven acres thereof was situated in another

county. Morrison v. Casey [Miss] 34 So.

145, So a. deed describing land as the “Shady

Tract," but referring for particular descrip

tion to other deeds of record containing ac

curate descriptions, is sumcient. Sheater v.

Mitchell, 109 Tenn. 181, 71 S. W. 86. But a

deed which merely describes the land as

“boundaries unknown" (Cooper v. Falk, 109

La, 474), and one which. while for the cor

rect number of acres, describes other land

on which taxes were paid, conveys no title

(Massie v. Halstead, 127 Fed. 176). In a. tax

deed the area given does not control the gen

eral description. Crill v. Hudson [Ark.] 74

S. W. 299. Where a tax deed, as well as the

notice of sale, described other land than that

for which the execution was issued, the pur

chaser was without remedy, since he could

not obtain a new deed under the statute, be

cause the notice of sale erroneously describ

ed the land. and in the amended deed the

sherii'i' could not state that he had given

the proper notice. Talley v. Schlatitz [Mo.]

79 S, W. 162.

87. Error to submit it to jury.

Weinheimer, 66 S. C. 18.

Holmes v.
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be determined by the law in force at the time of sale." Alterations are presumed

to have been inserted innocently and before acknowledgment and delivery." A

tax deed must have been properly indexed or it is not deemed to have been re

corded.”

§ 13. Redemption.—Redemption is a matter of right only when granted by

statute,“ and is governed by the law in force at the date of sale ;” but such statutes

are to be liberally construed in favor of the redemptioner.” But an owner may

t-fiect redemption by contract with the holder of the certificate.“ The term “owner”

as used in determining who may redeem from a tax sale has been construed to in

clude a mortgageeMs and his assignee,“ a purchaser at mortgage foreclosure sale," a

trustee," judgment creditors, and holders of contingent interests in the land af

fected by the sale.” A return of sale, together with the judgment and confirma

tion of sale and entry into possession, constitute sufficient title to enable a city to

redeem from a county tax,1 but a purchaser at a tax sale which conveys no title

cannot redeem.’

A redemption, like a payment, by the owner of an interest making it his duty

to pay the tax, destroys the lien,‘ as does redemption by a mere volunteer,‘ but a

licnor who redeems to preserve his security is subrogated to the rights of the

state.‘

88- And if executed by virtue of such sale

and valid under that law it cannot be af

fected by subsequent legislation. Sheafer v.

Mitchell. 109 Tenn. 181. 71 S. W. 86.

80. If suspicious circumstances are pres

ent explanatory evidence may be admitted.

Kalbach v. Mathis [Mo App.] 78 S. W. 684.

.0- And until it is so recorded ejectment

'cannot be maintained thereon. Chippewa

River Land Co. v. Gates Land Co.. 118 Wis.

345. 94 N. W. 37.

01. The right of a taxpayer to redeem

from the state within the statutory period

cannot be cut of! by any action of the county.

Santa Barbara County v. Savings & L. Soc.,

137 Cal. 463. 70 Fee. 457. In Iowa complete

authority with respect to redemption is con

ferred on the county auditor and treasurer.

and the statutes point out precisely how this

shall be accomplished [Code. fl 1438-1439].

Evorson v. Woodbury County, 118 Iowa. 99.

91 N. W. 900. Where a city buys in property

sold for street improvement assessments, no

one having offered the face value of the tax

bills. the property owner has no redemption.

(‘ity of Lexington v. Woolfoik [Ky.] 78 S.

“C 910. In Michigan where land has been

sold for nonpayment of taxes. and the sale

set aside for any reason not affecting the

validity of the tax. the only person author

ich by the statute to receive the tax in re

demption is the auditor general (P. A. 1899.

No. 169, i; 138. 139]. Schuth v. Auditor

General [Mich.] H N. W. 417.

92. Collier v. Shaffer, 137 Cal. 819. 70 Fee.

177.

08. Statutes providing for possession of

land acquired In tax proceedings six months

after return of sheriff, and for e reconvey

nnce six months after service. held to give

right of rmicmption six months after return

filed. Pike v. Richardson [Mich.] 99 N. W.

398. Michigan statutes construed. field.

that state tax lands purchaeed from auditor

gonerll at private sale or from county treas

urer at annual tnx sale are subject to re

demption within time lived by law. Monahan

v. Auditor General [Mich ] 98 N. W. 1021.

04. It is not necessary to the validity or

such an agreement that a time for redemp~

tion be fixed. Throekmorton v.'O‘Reilly [N

J. Eq.] 55 Atl. 56. Delay of eleven years to

file a. bill to enforce a verbal contract to per

mit complainant to redeem from a tax sall

will bar relief. where complainant during

such time treated the property as that of do

i'endants. and claimed it only after it had

greatly increased in value. Converse v

Brown. 200 Ill. 166. 65 N. E. 644.

95. Carley v. Bonner [Neb.] 97 N. W. 1014;

Busch v. Hall, 119 Iowa. 279. 93 N. \V. 356.

96. llawks v. Davis [Mass] 69 N. E. 1072.

M. People v. Morgan, 85 App. Div. [N. Y.]

292.

98. Clark v. McClnugherty. 53 W. Va. 376;

Trosper v. Collins. 25 Ky. L. R. 113. 74 S. W

710.

99. Lane v. Wright, 121 Iowa. 875, 96 N.

W. 902.

1. Meagher v. Sprutzue. 31 Wash. 549. 72

Fee. 108.

2. No tax title is acquired by one Who

purchases at a tux sale land which on a for

mer delinquency had been previously sold

and purchased for the state. State v. Belch

er. 53 \V. Va. 359.

8. Mortgagor. Carley v. Boner [Neb.] 97

N. W. 1014. A widow having minor children

permitted her homestead to be forfeited for

nonpayment of taxes. procuring a third per

son to buy it in, afterward reimbursing him.

he assigning his certificate to one who there

after purchased the land from her; this

constituted a scheme to get rid of the inter‘

este of the minor children. and amounted

therefore to n. more redemption by the wid

ow. Rowland v. “'ndly [Aria] 72 S. W. 994.

4. McKenzie v. Beaumont [Neb.] 97 N. W.

225.

5. Redemption from a sale for taxes by a

mortgagor who has covenanted that upon his

default in the payment of taxes the mort

gagee may pay them will discharge the sale

and the lien; redemption by the mortgagor

will discharge the sale. but the lien for the

redemption money will subsist for his pro
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The statutory right must be exercised within the time prescribed by statute,‘

but upon equitable grounds the statutory period may be extended," and persons

under disability are permitted to redeem usually within some prescribed time after

the removal of the disability ;' a deed void on its face, however, will not set the

statute in motion.‘

An owner who seeks to redeem must repay to the tax purchaser all the money

such purchaser has been compelled to advance to the state to obtain title.‘o

terest is to be computed only upon taxes

In

due, and not upon the penalty or costs,“

and the redemptioner is not required to pay interest on the cost of recording a tax

deed, examination of title, and other intervening charges.‘2

A tender of the amount legally due, within the statutory period, will discharge

the lien.“

tection. Carley v. Boner [Neb.] 9'! N. W.

1014.

6. It can make no difference to an owner

whether the certificate holder takes his deed

as soon as he is entitled to it. The owner's

right to redeem is fixed by statute and the

time limited therein is absolute. Wood v.

"end. 120 Iowa. 111, 94 N. W. 264; State v.

Cranney. 30 Wash. 594. 71 Pac. 50. An

amendment to a statute of limitations may

lawfully be retroactive. In re Moench's Es

tate, 39 Misc. [N. Y.] 480.

1. Bitzer v. Becks. 120 Iowa, 68, 94 N. W.

287; Koen v. Martin. 110 La. 242. Where re

demption from a tax deed is decreed. the

time within which redemption may be made

ls merely an incident to the enforcement of

the decree. and. although the district court

has been divested of jurisdiction. by an ap

peal. o! the merits of the controversy. it

still has the inherent chancery power to

modify its orders relating solely to the en

forcement of the decree and may extend or

change the time (or redemption. Swan v.

liarvey [Iowa] 98 N. Vi'. 641.

8. Under the provisions of the Iowa Code.

one who is a. minor when lands in which be

has an interest are sold may redeem at any

time within one year after his majority

li‘ode, 5 1439]. Bemis v. Plato. 119 Iowa. 127.

93 N. W. 83. The statute allowing infants

one year after becoming of age in which to

redeem is construed liberally in their favor.

Cain v, Brown [W. \‘a.] 46 S. E. 579. In a

suit to set aside tax deeds and redeem the

land from tax sales by the heirs of the own

er. it appearing that the owner was insane

from a date prior to the tax sales to the

time of his death. relief will be granted to

such heirs on a proper showing within the

prescribed time. Hawley v. Gritiin [Iowa] 92

N. W. 113; Id.. 121 Iowa. 667. 97 N. W. 86.

The fact that one having an interest in land

Was an infant when it was sold for taxes

may not give him a right to redeem after

the period for redemption expires. “'est Vir

ginia. statutes providing for redemption by

Persons under disability does not apply to

sales made to the state. Starr v. Sampselie

[W. Va.) 47 S. E. 255.

D. Smith v. “’illiams Cooperage Co.. 100

Mo. App. 163. 73 S. \Y. 315.

10. Subsequent taxes. Cheever v. Flint

Land Co. [Mich.] 96 N. W. 933; Thomas v.

Romano [Miss] 33 So. 969; Foster v. Bender.

28 Mont. 526. 73 Pac. 121. When redemption

is made interest should be added by the au

ditor up to that day. and also the amount

of all delinquent taxes. interest and penal

ties. if there be any. which have accrued

subsequent to the date of the notice. Mid

land Co. v. Eby. 89 Minn. 27. 93 N. W. 707.

Where land forfeited to the state is sold for

less than prior tax judgments. penalties. and

costs, the amount required to redeem from

such sale is the sum for which it was sold

to the purchaser. with interest. costs and

subsequent taxes. State v. Butler, 89 Minn.

220. 94 N. W. 688. A county board. after hav

ing purchased real estate for delinquent tax

es in the manner provided by law cannot

cancel or rescind the sale without the tull

payment of the taxes, penalties. interest. and

costs on account of which the same was

made. Kelly v. Dawes County [Neb.] 93 N.

W. 405. A mayor's approval of a search re

quired by provision of a statute is not his

approval of the amount to be paid for the

search. in order to charge that amount

against a. person redeeming lands sold for

taxes. Lantry v. Sage [N. J.~Law] 55 Atl.

34. Whether. where there was an assess

ment of three lots in solido. there could be

an apportionment so as to admit of a re

'demption as to one of them. quaere. the

pleadings and proofs not being suflicient to

raise the question. Christie v. Hartzell

[Neb.] 95 N. W. 637. While a. city is the

agent 0! a purchaser of property at a tax

sale for the purpose of receiving money paid

by the property owner to redeem the same.

the agency is not such as to make the pur

chaser in any way a party to the prior

wrongful act of the city in selling the prop

erty for illegal taxes. Anderson v. Camer

on [Iowa] 97 N. W. 1085.

11. Collier v. Shaffer. 137 Cal. 319. 70 Pac.

17?; San Diego Inv. Co, v. Shaffer. 137 Cal.

323. 70 Pac. 179.

12. Hawks v. Davis [Mass] 69 N. E. 1072.

13. Actual production of the money in of

fering to redeem is not necessary when the

purchaser declines to allow redemption on

the ground that the party is not entitled to

redeem. Cain v. Brown [W. Va.] 46 S, E.

579. Where pending the disposition of a

chancery suit plaintiff tendered the amount

he claimed was due and offered to pay in re

demption whatever amount the court should

adjudge. such tender was the equivalent of

an actual tender of the amount of taxes due.

Bitzer v. Becke. 120 Iowa. 66. 94 N. W. 287.

Where lands are sold for taxes and the own—

or tenders to the tax purchaser in redemp

tion thereof. and within the two years. dou

ble the amount paid at the sale. as pre

scribed by statute, such tender is valid al

though made through a bank as agent and



1832 2 Car. Law.TAXES § 14.

In some states a notice of the expiration of the period of redemption is neces

sary-and is the last act whereby, if there be no redemption, the title of the owner

is transferred to the tax purchaser,“ but in Nebraska a purchaser can maintain an

action to foreclose his lien without giving notice to redeem." The notice must be

given in strict compliance with the statute," and due proof of service made," its

validity being determined by the statute in force at the time of the sale."

§ 14. Taa: titles—Anyone not under legal or moral duty to pay the taxes for

which property is being sold may become

under such purchase.

mortgagor’s taxes may buy the latter’s property at a tax sale.‘0

a. purchaser at the sale and acquire title

A mortgagee not in any way bound for the payment of his

An agent in the

absence of any duty owing to his principal may become a purchaser at a tax sale

of the lands of such principal.“0 A tenant of premises who is under no obligation

to pay taxes thereon may lawfully acquire a tax title to the premises,“ but a pur

chase by a person under the duty of paying the tax amounts to a mere payment.

and gives him no title based on the sale."

the tax payer did not know who the agent

represented and declined for that- reason.

Logan's Heirs v. Logan, 31 Tex. Civ. App. 295.

72 S. W. 4i6. Where prior to the expiration

of the time for redemption the holder of a

tax lien offered to accept a given sum it paid

before a. certain date, and the amount was ac

cordingly tendered and refused, this operated

to avoid the tax deed. Briggs v. Boardman

[Mlch.] 97 N. W. 767.

14. Walker v. Martin, 87 Minn. 489, 92 N.

W. 336.

15. Merrill v. Riverview Inv. Co. [Neb.]

95 N. \V. 333.

16. Vt’alker v. Martin, 87 Minn. 489. 92 N.

W. 336. Where a. special act prescribes no

tice by publication while the general tax

law requires written notice, with personal

or mail service. the provisions of the gen

eral law will prevail. Gabei v. Williams, 39,

Misc. [N. Y.] 489. The notice must be di

rected to the person in whose name the lands

are assessed. due proof of which must be

made. Sterling v. Urquhart, 88 Minn. 495. 93

N. W. 898. In Minnesota. notice of the ex

piration o! the period of redemption must

be directed to the person in whose name

the land described in the notice is assessed

at the time the notice is issued. Walker v.

Martin. 87 Minn. 489. 92 N. W. 336. But

where the county auditor simply places un

assessed land in the tax duplicate and ex

tends the taxes thereon at a valuation there

in named. a notice addressed to the person

named in the tax duplicate is not sufficient.

Id. When specifying the amount required to

redeem, in the notice required by the Min

nesota statute. the county auditor must in

clude the total sum due. and this amount

should be the sum actually due on the day

the notice is dated [Gel]. St. 1894, Q 1654].

Midland Co. v. Eby, 89 Minn. 27. 93 N. W.

707. The affidavit making proof of service by

advertisement of notice to redeem from tnx

sale need not refer to or have attached the

original manuscript of the notice. The print

ed notice is sufficient. Hoskins v. Iowa Land

Co., 121 Iowa. 299, 96 N. “f. 977. The notice

must be served on the occupant of the prem

isos it any. People v. Miller, 90 App. Div.

(N, Y.] 596.

17. Richards v. aegis, 81 C010. 186, 73 Pac.

1077.

18. Not at the time when it is issued.

Phelps v. Powers [Mlnn.] 9'1 N. W. 136.

19. Moore v. Boagni, 111 La. 490.

20. Bemis v. Plato. 119 Iowa~ 127, Oil N.

W. 83.

21. Brown v. Atlanta. Nat. B. k L. Ass‘n

[Fia.] 35 So. 403. One who acquires a tax

certificate to land. and thereafter becomes a

tenant or the owner. but who assumes no ob

ligation to pay taxes on the land, and noti—

fies the owner of his tax claim and of his

intention of procuring a deed to the land

it it is not redeemed. is not estopped by his

tenancy from procuring such deed. Id.

22. A tenant cannot acquire a valid tax

title as against his landlord. by virtue of a

tax sale during the tenancy. for taxes which

the tenant had agreed but failed to pay. 0p

penheimer v. Levi, 96 Md. 296. An owner of

an estate in land making it his duty to pay

taxes thereon cannot acquire a tax lien sep

arate and distinct from his existing title

Cilppinger v. Auditor General [Mlch.] 97 N.

W. 53; Shrigley v. Black. 66 Kan. £13, 71

Fee. 301; City of Excelsior Springs v. Henry.

99 Mo. App. 450, 73 S. W. 944; White v. Thom

as [Mlnn.] 98 N. W. 101. Tax title pur

chased by brother 01' owner holding subject

to trust deed, held fraudulently acquired for

the brother‘s use. New England L. d: T. Co.

v. Browne, 177 M0. 412. 78 S. W. 954. A

trustee cannot acquire title belonging to his

cestui que trust at tax sale. and he may not

as agent hid it in for another (A third

person held in his own name property of a

deceased which was sold for taxes under

an assessment made in his name and bid in

by a tutor of the heirs tor the benefit of the

tutor‘s daughter. Ingram v. Heintz Has.) 36

So. 507). and it he does the adjudication

made to him at the sale inures to the bone

fit of the heirs (Id.). One joint owner may

not acquire tax title to the property to the

prejudice of his co-owner. One joint owner

bid in the property at tax sale and had it ad

judicated to a. third person. Bossier v. Her—

wig [La] 86 So. 657. A fraudulent pur

chase may be construed as a redemption.

The purchaser at a tax sale induced a lienor

not to redeem by representing that a subse

quent lienor would redeem. He then assign

ed his sheriff's certificate to such subsequent

Honor and kept it secret until the redemp
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The general rule is that until the expiration of the time for redemption and

the execution and delivery of the deed the title to land remains with the original

owner and the purchaser acquires only a lien for the amount of his bid," but as

between the state and the original owner the title becomes absolute in the state on

a regular sale.“ The purchaser gets a title clear of all prior incumbrances, ease

ments, or other rights," except the state’s claim for the taxes of prior years," but

no title is acquired by one who purchases land already the property of the state

under a prior sale." In Nebraska, a good faith tax purchaser is entitled to sub

rogation to all the municipality’s rights in any tax paid by him in making the

purchase, or subsequently, in protecting it," though it is otherwise in Alabama."

A purchaser is not entitled to possession until expiration of the period of re

demption,” but in the case of wild land constructive possession is conferred by the

deed."

tion period had expired. Holt v. King [W.

Va.) 47 S. E. 862. Where a judgment cred

itor redeemed from tax sale lands belonging

to debtor's wife. to protect himself in case

it should be decided that a conveyance to

the wife by the debtor was fraudulent, and

the wife later brought suit to remove a

cloud from her title. it having been found

there was no fraud in the conveyance to her,

it was held that she must repay to defend

ant the taxes paid for redemption. Clark 1.

Knox [Colo.] 76 Pac. 372.

ll. In Missouri. until actually sold for de

linquent taxes. the title remains in the own

er who should pay all subsequently assessed

taxes. City of Excelsior Springs v. Henry,

99 Ho. App. 450. 73 8. W. 944. The holder

of a certificate of sale of land for taxes or a

tax deed thereunder. when the sale is not

-\bsolutely void. but merely ineffectual to

transfer title through the deed, holds the lien

of the state for the taxes paid by such sale.

llixon v. Eikenberry [lnd. App.] 65 N. E. 938.

24. Although the original owner has a

subsequent right to redeem upon a sale of

the state's interest. Hickey v. Rutledge

[Mich.] 88 N. W. 974. A statute authorizing

the judicial sale of lands bid in by the coun

ty at tax sale, and not redeemed. is not un

constitutional by reason of vesting in the

board of commissioners discretion to deter

mine what lands shall be offered for sale

under it, and when they shall be so offered.

Raker v. Atchison County Com'rs, 67 Kan.

327. 73 Pac. 70. If it is established that the

lands were forfeited to the state it will be

presumed that there was an offer of the

property for sale and a failure to sell for

want of bidders. Elmwood Cemetery Co. v.

People. 204 Ill. 468. 68 N. E. 500. In New

York, lands sold by the comptroller for

taxes and bid in by the people. belong. at the

expiration of the redemption period. to the

people as equitable owners and may there

after he sold. Raquette Falls Land Co. v. In

ternational Paper Co., 41 Misc. [N. Y.] 357.

Under Mississippi statute and decisions. land

held under void tax title, and a subsequent

quit claim deed from the state is good as

against a later patent. from the state. Means

v. Haley [Miss.] 36 So. 357.

S. A sale for a valid tax gives a. para

mount title. free from the ownership or in

cumbrance of rights previously existing in

third persons. which have been carved out of

the property by the owner. or which have

been acquired in it by prescription or other

wise.

years.

Right to dig gravel for a period of

Hunt v. Boston. 183 Mass. 803. 67 N.

E. 244. A tax sale is made clear of all prior

lncumhrrinces. Stevenson v. llcnkle, 100 Va.

591. Deeds executed by a city for the non

payment of assessments for local improve

ments convey title superior to an existing

mortgage on the property. Kirby v. “'ater

man [8. D.] 96 N. \V. 129. If a tax deed be

fair upon its face and founded on regular

proceedings. it conveys a valid title in fee

simple as against all the world, subject only

to be divested by a tax deed based upon a

subsequent tax. Cezekolski v. Frydrychowicz

[Wis.] 98 N. W. 21!. A tax is not invalid be

cause a mortgagee was not recognized in the

assessment. where a statute provided that if

a mortgagor or mortgagee failed to bring to

the assessor I. statement of the amount due

on the mortgage. the property could be as~

sessed to the mortgagor. If he had the tax

would have been divided. Abbott v. Frost

[Mass] 70 N. E. 478. A sale for taxes mAy

be valid against a mortgages and pass title

free from his lien. Under statutes provid

ing that the burden of taxation should be

divided between mortgagor and mortgagee.

and also providing for a sale for taxes if

they remained unpaid for a certain period.

Id. Under statute making taxes a, lien on

real estate after a certain period and provid

ing for a sale within two years. or after ex

piration of two years if the estate had not

been alienated prior to the notice of sale. a

purchaser after the expiration of the two

years obtains as good a title as if the sale

had been made within that time. Id. A sale

for taxes may take priority over mortgage

foreclosure. Sale under power in a. mortgage

after notice of sale for taxes authorized by

statute. Id.

26. Auditor General v. Sherman [Mich.] 98

N. W. 995; City of Rochester v. Parker. 41

Misc. [N. Y.] 514.

21'. State v. Belcher. 53 W. Va. 859.

28. Leavitt v. Bartholomew [Neb.] 93 N.

W. 856.

:9. Tradesmen's Nat.

City Co.. 137 Ala. 547.

80. The purchaser is not entitled to be

placed in possession until after the time for

redemption has expired. Elrod v. Groves, 116

Ga. 468. In Texas the purchaser is not en

titled to possession until the expiration of

two years from the date of the deed. City of

Marlin v. Green [Tex Civ. App.] 79 8. W. 40.

3!. Ashley Co. v. Bradford, 109 La. 64];

Bank v. Sheffield
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The rule of caveat emptor applies to the purchase of real estate at a tax sale,"

but provisions for reimbursing the purchaser on failure of title are common," and

the value of improvements made by a tax purchaser in good faith is recoverable.“

Refundment can only be made, however, where there is express statutory provision

therefor,“ and in the absence of such provisions the purchaser buys at his risk."

A purchaser in some states is not required to bring any further proceedings

to establish his title if he can obtain p0ssessi0n without." and generally, possession

under a tax deed for the statutory period will confer an absolute title, such deed

being suflicient “color?”

Sparks v. Farris [Ark] 71 S. W. 945; Ceze

kolski v. Frydrychowicz [Wis] 98 N. W. 211.

A tax deed of vacant land. valid upon its

face and duly recorded. invests the tax title

holder with constructive possession' of the

Lind; and such constructive possession, when

uninterrupted by actual possession of the

adverse claimant. perfects the tax deed at

the expiration of the statutory period of lim-‘

itation as against affirmative assaults upon

it for defects in the proceedings upon which

it is based. Stump v. Burnett. 67 Kan. 589,

73 Pac. 894.

at. Concordia L. & T. Co. v. Douglas

County [Neb.] 96 N, W. 55; Rirney v. War

ren. 29 Mont. 64. 72 Pac. 293; Talley v.

Schlailtz [Mo.] 79 S. \\'_. 162. In the absence

of a statutory provision for refundment the

purchaser buys at his risk and takes only

such title as the state has. Ball v. Powers

[Mich.] 95 N. W. 539. If none of the de

fendants at the time a. judgment was ren

dered had any title. the purchaser at the ex

ecution sale and the grantee in his dead ac

quire none. \\'ilson v. Fisher, 172 Mo. 10. 72

S. W. 665. One who purchases at a tax sale

is not entitled to have the purchase price

refunded if the sale is declared void (Hard—

ing v. Auditor General [Mich.] 99 N. W. 275),

unless provision for refundment is made by

statute. Right of refundment acquired. held

not aiTected by repeal of the law. Id. Right

to retundment held to have been lost by

failure to bring action to recover possession

within five years (ld.). in which case inches

cannot exist in the matter of application

therefor until the right to apply for re

fundment has accrued (1d,).

83. Where a tax deed is set aside for de

fects not. affecting the validity of the tax, a

judgment decreelng that the party attacking

the deed shall reimburse the purchaser

whose claim shall be a lien on the property

rendering it subject to sale on execution. is

within-the equitable powers of the court.

McKinney v. )iinnehaha County [8. D.] 97

N. \V. 15. A subsequent judgment creditor of

a co-partncrshlp purchasing premises at ex

ecution sale and who. in good faith. relying

upon the validity of his title. redeemed the

premises from certain prior tax sales. which

were liens upon the property as against an

assignee thereof. is entitled to be re-im

hurscd for the amount so paid as a condition

for the entering of Judgment in an action

to determine the validity of his title. Ryan

v, Ruit' [Minn.] 95 N. W. 1114. A purchaser

of property at a tax sale for a void and ille

gal tax having no notice of such illegality,

is entitled to retain as against such owner

money paid by the latter to redeem the prop

erty, even though he knows it was paid un

der protest. Anderson v. Cameron [lawn]

a? N. W. 1085. A purchaser whose deed is

void because of a void assessment may re

cover the sum paid. Stewart v. Bernuliiio

County Com'rs [N. M.] 70 Fee. 574. One who

buys land at. an invalid tax sale under a

judgment for general taxes, and thereafter

pays the taxes on land as they accrue.

cannot in the absence of a. statutory provi

sion therefor. when defeated by the owner

of such land in an action against him. have

the purchase price of the land and the taxes

paid by him declared a lien against it. nor

can he recover the amount so expended by

him from the owner of the land. Rowe v.

Current River L. 8: C. Co.. 99 Mo. App. 158.

73 S. W. 362. A finding that plaintiff. in an

action to quiet title. had paid a. sum of

money as taxes by reason of a tax deed, set

aside. McKinley-Lannlng L. & '1‘. Co. v.

Varney [Colo. App.] 74 Pac. 338.

34. Jones v. Griflin, 25 Ky. L. R. 117. 74 S.

W. 713. Improvements made by one pre

vious to the time when he claims title un

der a tax deed are not recoverable against a

prevailing former owner. Uhl v. Grlssom, 12

Okl. 322. 72 Pac. 372.

35. Wolverine Land Co. v. Auditor Gen

eral [Mich.] 95 N. W. 715. A statute de

signed to obviate the necessity of bringing

an action to determine. the validity of any

tax certificate, and which provides that in

cases where some decision of the supreme

court is decisive of the question the state

auditor is empowered to authorize a refund

ment, must be strictly construed, and a re

t‘undment can be made by him only In such

cases as come squarely within some prior

decision of the court (State v. Dunn. 88 Minn.

4H. 93 N. W. 306), and a. similar statute, in

Michigan. does not empower the auditor gen~

eral to review a decree of the court of chan

cery (Cole v. Auditor General [Mich.] 93 N.

W. 890; Flint Land Co. v. Auditor General

[Mich.] 95 N. W. 543). “'hero the purchaser

at a tax sale is required to pay taxes for

years subsequent to the delinquent ones, he

is. on the setting aside the sale by the au

ditor general. entitled to have the taxes for

such subsequent years refunded. Auditor

General v. Newman [Mich.] 97 N. W. 703.

30. Ball v. Powers [Mich.] 95 N. “C 639;

Stewart v. Bernallilo County [N. M.] 75 Pac.

43.

37. A purchaser at tax sale is not re

quired in every case to institute judicial pro

ceedings to be put into possession by the

sheriff. He may take possession himself

when he can do so without difficulty. Muller

v. Mazcrat. 109 La. 116.

88. Wallace v. International Paper Co., 84

App. Div. [N. Y.] 88: St. Mary's Power Co. v.

(‘handler-Dunbar “’ater Power Co. [Mich.]

95 N. W. 554; Carey v. Cagney. 109 La. 77:

Pomeroy v. McFarlaln. 110 La. 83!. Good

faith under the 10 yenrn' prescription is sim
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In some states if no action is brought by the tax purchaser within a stated

period the tax title is extinguished."

In many states his remedy is by possessory action such as ejectment,“ while

under statutory provisions in several states the tax purchaser may resort to equity

to have his title quieted and confirmed, or to an action. to conclude the former

owner or persons who may claim an adverse interest by a foreclosure of the tar

certificate or equity of redemption."

ply the absence of bad faith. Muller v.

Mazerat, 109 La. 116. And it differs from the

good faith, and possession which determine

the rights and obligations as to fruits, reve

nues. and analogous claims. Leathern & B.

Lumber Co. v. Nalty. 109 La. 326. The pre

sumption does not run in favor of a Void tax

(George v. Cole. 109 La. 816). but mere de

fects in a deed do not prevent the statute

running in its favor (Thompson v. Colburn

[Kan] 75 Pac. 508: Kennan v. Smith. 115

Wis. 46!, 91 N. W. 086). A deed thdugh

made by one having no authority to convey

is sufficient color of title to support a. claim

of adverse possession if the possession is in

good faith. Roth v. Munzenrnaier, 118 Iowa,

326, 91 N. W. 1072. A statutory provision

that no suit for the recovery of land sold

for taxes shall be brought unless plaintiff.

or his predecessors in title. was seized of the

same within two years next before bringing

suit, applies to persons under disability as

well as those sui juris. Sparks v. Farris

[Aria] 71 S. W. 255. Where a purchaser at

a tax sale after two years, the time allowed

for redemption. goes into actual possession

for the requisite period. such title and hold

ing is a bar to a recovery of the land. Butt!

v. Ricks [Miss] 34 So. 354. Constructive pos

sesion is sufllcient (Ashley Co. v. Bradford.

109 La. 641), and extends to entire tract

though deed is void (Sparks v. Farris [Ark.]

71 S. W. 945). Actual possession by a. pur

chaser of a small portion of a tract of land‘

Butts v.1is possession of the whole tract.

Ricks [Miss] 34 So. 354; George v. Cole. 109

La, 816; Crill v. Hudson [Ark.] 74 S. \V. 299;

Brown v. Hartford. 173 M0. 183, 73 S. W.

140. If a tenant be placed in possession of

a tract of land and no boundaries are in

serted limiting the possession to a pre

scribed part of the tract the possession of

such a. lessee is a possession of the whole

tract, although the land actually occupied

may be but a small part thereof. Trecce v.

American Ass‘n, 122 Fed. 698. If the deed.

though fair on its face. he voidahle for ir

regularities in the proceedings. it may bel

rendered valid by the limitation statutes,

either by three years' actual possession by'

the grantee in the tax deed. or in case of

vacant and unoccupied land, by the lapse of

three years after the recording of the deed

without action by the original owner. Ceze

kolski v. Frydrychowicz [Vila] 98 N. W. 211.

in Louisiana. privileges for state and county

taxes, whether recorded or unrecorded, be

come prescribed in either three or five years,

unless the prescription is interrupted by the‘

pendency of suits which prevent the collec

tion of the tax. State v. Recorder of Mort

gages, 111 La. 236. The six months' limita

tion statute of Michigan is not confined to

cases where the homesteader has obtained a

deed. but extends to cases where he claims

under a valid certificate [P. A. 1899. No. 107,

§ 131]. Semer v. Auditor General [Mich.] 95

N. W. 732.

39. Five years. Both v. Munzenmaier.

118 Iowa. 326. 91 N. W. 1072. In Iowa, under

a. provision that no action for the recovery

of real property sold for the nonpayment of

taxes shall be brought after five years from

the executing and recording of the treas

urer‘s deed, the statute of limitations begins

to run at the time when the tax-sale pur

chaser might have obtained his deed. that is

three years from the date of sale, and if no

action is brought by such purchaser within

five years thereafter the tax title is extin

guished. Id. A party may bring his ac

tion to foreclose a tax lien upon property

at any time within five years from the end

of the two years within which the owner of

the property has a right to redeem from the

tax sale. “'estern Land Co. v. Buckley

.[NebJ 92 N. W. 1052: Gallentine v. Fullerton

[Neb.] 93 N. W. 932. The five-year limit

within which foreclosure proceedings upon

a tax sale certificate must be brought does

not commence to run until the expiration of

the two years within which the tax debtor

may redeem from the sale. Valley County

v. Milford [Neb.] 97 N. W. 310: Keith County

v. Big Springs L. & C. Co. [Neb.] 97 N. W.

626. Cutting and using wood from unfenced

land is such a. possession by the owner as

will bar a tax title after five years. Clark v.

Sexton [iowa] 98 N. W. 127. When a tax

sale purchaser in due time surrenders his

certificate of purchase, and takes a void

treasurer‘s deed, the issuance of the deed and

the failure of title are concurrent events.

Butler v. Copp [Neb.] 97 N. W. 634.

40. Unless properly recorded and indexed

ejectment cannot be maintained on a tax

deed. Chippewa River Land Co. v. Gates

Land Co., 118 Wis. 345, 94 N. W. 37.

41. A purchaser guilty of fraud will not

be aided by a. court of equity in the enforce

ment of his rights. Pitre v. Haas, 110 La.

163. The holder of a tax deed to mortgaged

premises, claiming title adverse and para

mount to both mortgagor and mortgagee is

ant ordinarily a. proper party defendant to a

suit to foreclose the mortgage. Brown v.

‘Atlanta Nat. B. & L. Ass'n [Fla.] 35 So. 403.

iThe grantee in a tax deed to unoccupied

ilands. fair on its face, may after the lapse of

vthe prescribed three years quiet title against

a claimant under a subsequent tax deed, also

fair on its face but voitlable for irregulari

Ities, although such claimant recorded his

ideed prior to the expiration of the three

years from the date of the recording of the

first grantee's deed. Cczekolski v. Frydry

chowicz [“'is.] 93 N. W. 211. It has been the

luniform policy of the legislature of Nebras

lka, as revealed by its present and prior en

actments of statutes concerning the collec

tion of real estate taxes. to provide for an

administrative sale of the property for de
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In Nebraska an action to foreclose a tax lien cannot be begun until after the

expiration of two years from the date of sale,“ nor maintained unless based upon a

tax deed or tax sale certificate." All parties interested in the land must be made

parties, if known,“ and. when the owner is not known the proceedings may go

against the lend itself." The action must fail unless supported by suflicient evi

dence.“ The decree should not include taxes for which no sale has been made or

certificate issued,“ and illegal taxes should not be included.“ A first mortgagee

is entitled to a lien on the surplus arising from the sale.“

In Washington, a tax foreclosure summons which does not conform to exist

ing law in fixing the time within which a defendant shall appear is fatally de

fective." In the absence of any showing to the contrary, however, the presump

tion will be indulged that the proceedings were in accordance with the statute."

The holder of a general tax delinquency certificate is entitled to foreclose the

same without being compelled to pay or tender delinquent street assessments which

may be an existing lien upon the lands included in his certificate." The amount

due on the collector’s books is prima facie evidence of the amount of taxes against

the property,“ and no appeal from judgment on foreclosure is allowed unless thi

party appealing deposits an amount equal to the judgment and costs.“

When the proceedings through which property has been subjected to sale fl

linquent taxes and allow thereafter two

years' time in which to redeem, in conform

ity with the constitutional provisions, after

which an absolute sale and extinguishment

of the owner's title is provided for by the is

suance of a tax deed by the county treas

urers, or by a foreclosure suit and sale of'

the land by judicial process for the satisfac

tion of such taxes. Logan County v, Carna

han [Neb.] 95 N. W_ 812. The collection of

a land tax by judicial sale, without an ante

cedent sale by the county treasurer. is not

forbidden by the constitution, but is con

trary to the provisions of the revenue law.

Logan County v. Carnahan [Neb.] 92 N. W.

984. An executor or administrator of a de

ceased purchaser is authorized to bring an

action to quiet title to real estate. pending

administration of the estate. Blakemore v.

Roberts [N. D.] 96 N. W. 1029. The com

plaint need not allege that such tax lien was

based on a regular assessment and levy. Id.

42. Kelly v. Dawes County [Neb.] 98 N.

W. 405.

48. Logan County v. Carnahan [Neb.] 92

N_ W. 984; 1d., 95 N. W. 812; Holt County v.

Golden [Neb.] 98 N. W. 422; Chase County

v. Meeker [Neb.] 97 N. W. 1021. A county

cannot foreclose its lien for taxes without a

<nle first having been made by the county

treasurer and a certificate of tax sale issued

thereon. Valley County v. Milford [Neb.] 97

N. W. 310: Logan County v. McKinley-Lan

ning L_ 8: '1‘. Co. [Neb.] 97 N. W. 642. Where

It appears that no sale for such taxes has

been made by the county treasurer, a decree,

while erroneous. is not \‘nid, and if unap

pealed from will divest the owner of his

title. Russell v. McCarthy [Neb.] 97 N. W.

644.

44. A mortgagee joined as a party de

fendant in a suit to foreclose a tax lien may

not be sued by the initial letters of his

name. although so designated in the note

and mortgage by virtue whereof he claims a

lien upon the property in question. Proper

practice pointed out. Gillian v. McDowell

[Neb.] 92 N. w. 991.

45. Butler v. Copp [Neb.] 97 N. W. 634.

40. Hillers v. Yeiser [Neb.] 96 N. W. 083.

See former opinions in 91 N. W. 1126. 93 N

W. 989.

47'. Keith County v. Big Springs L. Q C

Co. [Neb.] 97 N. W. 626.

48. “'here it appears there has been an

attempted tax sale and a payment in good

faith by the tax purchaser of taxes. some of

which are a valid charge against the land.

the purchaser is entitled to foreclose hil lion

for so much of the tax and interest as is

actually due. Mediand v. Schlenter [Neb.] 95

N. W. 342. The fact that Judgment upon a

tax foreclosure included taxes not lawfully

assessed against the property is not ground

for the vacation of the judgment. where [in

owner has been regularly summoned to ap

pear and has had an opportunity to defend

against the legality of any portion of the

tax. Swanson v. Hoyle, 83 Wash. 169. 72

Pad. 1011.

49. Brockway v. Humphrey [Neb.] 94

W. 625.

50. Thompson v. Robbins. 93 Wash. 149,

Pac. 1049; Smith v. Nowell. 32 Wash. 369.

Fee. 869; Smith v. White. 32 Wash. 414.

Pao. 480; Woodham v. Anderson, 82 Wash.

500, 73 Pac. 536. Three days' delay after

verifying an affidavit for publication service

in proceedings to enforce a tax lien before

filing the same is not fatal. Whitney v.

Knowlton. 83 Wash, 319. 74 Pnc. 469.

51. Wall v. Hollsday-Klotz 1... 8r. L. Co..

175 M0. 406, 75 S. W. 385. An answer which

does not deny the assessment, when coupled

with allegations of irregularities sufficient

to avoid a tax sale leaves the burden of

proof on the defendant. Medlund v. Croft

[Neb.] 96 N. W. 666.

52. Keene v. Seattle, 91 Wash. 202, 71 Pac.

769. Application for general tax delinquency

certificate. State v. McConnnughey. 91 Wash.

207. 71 Pac. 770.

58. Chicago Real Estate L. b ’1‘. Co. v.

People. 104 Ill. App. 290.

M. Fehultl v. Harris.

Pac. 1009.

'1 Wash. 302. 71
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taxes are materially affected with fraud or irregularity, or when the property is

not subject to the tax, the owner may" generally, within a period prescribed by

statute,“ maintain suit to set the sale or deed aside," and if the bill brings the

case within some other head of equity jurisprudence, possession by complainant is

not essential to jurisdiction.“ The plaintiff must show title in himself,” and

must allege in his bill, and prove, the invalidity which he claims exists in the title

of defendant." Irregularities of the collector may be cured by limitations.“

Plaintifi should tender the amount of taxes and disbursements," and the decree

will award reimbursement to the purchaser on a proper showing," though his claim

55. A vendor of land having a lien for the

unpaid part of the purchase price is in priv

ity with the vendee. so that a tax deed void

able as against the vendee may also be

avoided by the vendor. BrOWn v. Lyon. 81

Miss. 438. An owner of land sold for taxes

is not entitled to relief because Silll<i‘l]uent

to the sale he requested the county treas~

urer to give him a statement of taxes due

on the premises, nothing being said about

tax sales or with reference to redeeming

from any sale. Conltlln v. Cullen [Mont] 74

Pac. 72.

5.. The limitation of three years against

.in action to recover land conveyed for non

payment of taxes, after the recording of the

tax deed, does not operate in favor of a deed.

void on its face. Thompson v. Roberts [8.

D.] 92 N. W. 1079: Horswill v. Fnrnham [8.

D.] 92 N. W. 1082. The prescription or bar

of three years to suits to annul tax sales

does not apply where the property remains

in the actual or corporeal possession of the

tax debtor or original owner. the purchaser

making no effort to dispossess him. In re

Seim, 111 La. 554. The imprescriptlbility of

a city tax does not preclude the owner of the

property from having the inscription of the

privilege therefor canceled from the books

of the mortgage office. when by the terms of

the constitution and the law such privilege

has ceased to cxist. Rousset v. New Orleans.

110 La. 1040.

57. Tax sales may be set aside because of

the payment of taxes for which they have

been made only when such payments shall

have been made before the sales. Knen v.

Martin. 110 La. 242. Language in an answer

to a bill to cancel a tax certificate held not

impertinent. Robertson v. Dunne [Fla.] 83

Sn. 530.

58. Day v. Davey [Mich.] 93 N. W. 256.

In Louisiana a party asserting his ownership

of real estate which he declares is illegally

claimed by a named person under a tax title

has the right. contradictorily with him, to

attack judicially the tax title, and have its

validity passed on, though neither of the

parties has ever had actual possession of

the. property. Citizens' Bank v. Marr, 111 La.

601.

59. Glos v. Adams, 204 Ill. 546, 68 N. E.

398. A mere occupant of lands. without title.

cannot question the validity of a. tax deed

which has ripened into title. People v. Fran

cisco. 76 App. Div. [N. Y.] 262. Persons who

ore not the owners. of record or otherwise.

of property assessed and sold for taxes, and

who have thereafter acquired no title to the

same, have no interest or standing to prose

r—ute a suit to annui the sale. Jackson v.

Mlxon, 111 La. 681.

00. C-los v. Kingman d: Co., 207 Ill. 26. 69

N. E. 632. A complaint which alleges that

plaintiff is the owner of the land and that

defendants claim under a tax deed, without

alleging its invalidity. is demurrable, because

affirmatively showing a defense to the ac

tion. Mitchell L A: L. Co. v. Flamheau Land

Co. [Wis.] 98 N. W. 530. A petition in an

action to set aside a levy on and sale of land

assessed against plaintiffs' grantor which

does not allege that plaintiffs' deed was re

corded does not state a cause of action. since

it i presumed that the record title is still in

the grantor and the tax therefore properly

assessed. Stites v. Short. 25 Ky. L. R. 918.

76 S. W. 518. One assailing or defending

against a tax title must show that the col»

lcctor failed to comply with the require~

ments not recited in the tax deed. In Louis~

iana tax deeds are prima facie evidence 01

l. valid sale and of regularity of proceedings

not recited in the deed. Simoneaux v. White

Castle L. & 3. Co. [La.] 36 So. 328. Evidence

held insufficient to show that there had been

no sale or assessment. Id.

81. In Louisiana failure of collector to of’

fer the least quantity before selling the

whole is cured by limitation. Simoneaux v.

White Castle L. 8: 8. Co. [La.] 36 So. 328.

inquiry as to notice and mode of sale was

held to be barred by limitations. Id.

62. If complainant in a bill to set aside

tax deeds. based upon a legal tax, as a. cloud

on title. fails to make sufficient tender prior

to the filing of the bill it is proper upon

granting relief to require him to pay costs.

Glos v. Woodard. 202 111. 480, 67 N. E. 3. A

tax is paid by a sale therefor so that one

suing to set aside the deed is not required

to show it had been paid by him. under a

code provision that one may not question a

treasurer's tax deed without showing that

all taxes due have been paid by him or one

under whom he claims. Knight v. Hawkeye

L». d: B. Co., 121 Iowa, 74, 95 N. W. 273.

03. Where a. tax deed or certificate has

been found to be void in a suit to remove

cloud from title the decree should be condi

tioned to take effect only upon payment into

court. for the use of the grantee in the deed,

of an amount sufficient to reimburse him.

Pueblo Realty Trust Co. v. Tate [Colo.] 75

Pac. 402. Where the defendant, in a pro

ceeding in equity to declare void s. deed held

by him. based upon a certification of land to

the state for nonpayment of taxes, makes

no proof of the amount of taxes and dis

bursements which he claims should be re

funded to him, it is not error for the court

to declare Void the deed without making

provision for the payment to defendant of

such taxes and disbursements. Hughey v.

Wlnborne [Fla] 33 So. 249. And where the

tax purchaser had failed for a period of from

12 to 14 years to assert his liens the court

1uieted the owner‘s title without requiring

him to pay the taxes. leaving the tax pur
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may be set ofi against rents and profits, where he has been in possession.“ Where

a tax deed sought to be set aside includes other lands than those claimed by plain

tifi, it is error to cancel the deed as to such premises.“ A judgment dismissing a

suit brought by mortgagees to annul a tax sale of the property mortgaged is not

res adjudicata as against the owner of the property.“ One who for a statutory

period has been in possession of land claimed under tax title may maintain a bill

to quiet title as against the holder." A purchaser from one holding under a tax

deed may be a bona fide purchaser if the proceedings at the tax sale were regular."

§ 15. Inheritance and transfer tflflft!5.—Thi5 method of taxation, variously

designated as “death duties,”°° “transfer,”’° “inheritance,”" and “succession” taxes.

is defined to be an exaction to be paid to the state upon the occasion of death and

the consequent transfer of ownership in the property of a decedent, through the

intervening custody and administration of the law, to the persons designated by the

law, through the statutes regulating wills, descents, and distribution,” and is gen

erally justified on the ground that inasmuch as the process by which the state as

sumes the care of property upon the death of its owner, and secures its distribu

tion to the objects designated by him in his will, or to the persons designated by

the law of intestacy, is the creature of statute, which the state may alter or abro

gate at pleasure; therefore the power of its owner to so transfer property through

his death, and of his legatee or the distributee of his estate to so receive the prop

erty is a privilege granted by the state, which may properly dictate the terms on

which the privilege may be enjoyed."3

Statutes of like import have existed so long and have been so uniformly sus

tained that their constitutionality is no longer generally regarded as an open ques

tion,“ though such statutes have been successfully attacked in Minnesota" and

Wisconsin, on the ground that by reason of their exemptions and graduations, they

are violative of the rule of uniformity," and a section of the Minnesota statute has

been held invalid because levying a tax in excess of the constitutional rate as ap

plied to certain heirs."

chaser to his legal rights. Crocker v. 71. State v. Clark. 30 Wash. 439, '11 Pm

Daugherty. 139 Cal. 521, 73 Pac. 429.

M. In an action to recover the possession

of real estate from one holding under a void

:ihie tax deed. rents and profits may be set

nfi' against the taxes paid. Longworth v.

Johnson. 66 Kan. 193. 71 Fee. 259. Where in

an action to set aside a tax deed defendant

did not obiect that no tender of taxes had

been made before suit brought. he canth

complain of a decree setting off the rents

and profits received after suit brought.

iterstle v. Vandergrifl'e [Ark.] 79 S. W. 776.

86. Glos v. Adams, 204 Ill. 546, 68 N. E.

238.

06. R. McWilllams v. Gulf States L & 1.

Co., 111 La. 194.

07. Schneider v. Detroit [Mich] 98 N. W.

258. Wrongful forcible possession is not

such possession as the owner must have in

order to mountain a bill to remove a cloud

on title. Hughey v. Winborne [FlaJ 83 So.

249.

68. Mortzngors were purchasers from one

holding under tax title. This is suit to fora

olnso the mortgage. Atlanta Nat. B. h L.

Ass'n v. Gilmer. 128 Fed. 293.

60. Appeal of Nettleton [Conn.] 56 Atl.

565

70. in re Vanderbilt's Estate, 173 N. Y. 69.

64 N. E. 782.

20: State v, Bazille, 81 Minn. 500, 92 N. W

415: Union Trust Co. v. Wayne Probate

Judge, 125 Mich. 487. 84 N. W. 1101; Dixon

v. Ricketts, 26 Utah. 215, 72 Pac. 947.

72. Appeal of Nettleton [Conn.] 66 Atl

665.

73. Appeal of Nettiston [Conn.] 66 All

565; Jackson v. Taller, 41 Misc. [N. Y.) 36.

74. State v. Clark, 30 Wash. 489, 71 Pac

20; Appenl of Nettleton [(‘onn.] 56 Atl. 5'15:

i'nion Trust Co. 11. Wayne Probate Judge.

125 Mich. 487, 84 N. \\'. 1101; Dixon v. Rick

etts, 26 Utah, 215, 72 Pac. 947. Congress has

power to tax the transmission of property

hy legacy to states or to their municipalities.

Snyder v. Bettmnn. 190 U. S. 249. 47 Law. Ed.

1035.

75. Drew V. TH". 79 Minn. 176, 81 N. \\'.

839. 47 L. R. A. 525. 79 Am. St. R. 446: State \

Bazills. 87 Minn. 500. 92 N. W. 415; State v.

Harvey [MinnJ 95 N. W. 764. An inheritance

tax law wherein transfers of property to

on no to linenl descendants the tax is imposed

collateral descendants _are taxed to the full

only upon the excess over and above a fixed

value when such value exceeds 85,000. Where

vnluntion of $5,000. is Void for inequality.

State v. Razlllo, 87 Minn. 500. 92 N. W. 416.

6220. Block V. State. 118 Wis. 205, 89 N. W'.
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The general rule, however, is that, the tax being, not upon property, but upon

the transfer," the fact that statutes prescribe that estates up to a given point or

amount, or devises in favor of certain heirs, shall be exempt, does not. render them

repugnant to constitutional inhibitions against inequality, and which stamp with

invalidity laws which select any person or persons for gratuitous privileges or for

arbitrary and hostile discrimination."

The occasion for the imposition of a tax of the kind in question arises, under

the statutes of nearly if not all the states, upon the transfer or acquisition of any

property, real or personal,‘° or of any interest therein or income therefrom, in

trust or otherwise,“ either by will, by the intestate law of the state, or by sale or

gift made in contemplation of death, or

after." A transfer need not be effected

to be subject to the tax. If the transfer

to take effect in use or enjoyment there

by will or by the intestate laws in order

is causa mortis. it is taxable." The state

has the burden of proving that property is subject to the transfer tax.“ and the

question of taxability is governed by law

764.

the

the

77. State v. Harvey [Minn.] .5 N. W.

78. The transfer tax is .no upon

transfer or succession and not upon

property or the estate of the deceased. In

re W’olfe's Estate. 89 App. Div. [N. Y.] 349.

Such exaction is due and collectible during

the interim that the property is in the cus

tody of the law. that is. after death has de

stroyed the possession of its owner. and

before final possession is given to the new

owners designated by law. Appeal of Net

!leton [Conn.] 56 Atl. 565. A tax is a prop

erty tax when imposed by reason of the

ownership of property: a. transfer tax when

imposed on the method of its acquisition.

in re Vanderbilt's Estate. 172 N. Y. 69. 64

N. E. 782. If the tax is laid upon the prop

erty after it has passed into the possession

of the new owner. to be paid by him. it is

a tax on the property itself. and not on its

devolution or succession. Appeal of Nettle

ton [Conn.] 56 Atl. 565; Dixon v. Ricketts. 26

Utah. 215. 72 Pac. 947.

7.. Appeal of Nettleton [Conn.] 50 Atl.

565. The exemption in an inheritance tax

law fi'om the provisions of the act of sums

below $10,000 when the estate passes to di

rect. heirs and kindred is not violative of the

requirement of equality. State v. Clark. 30

Wash. 439. 'II Pac. 20. The California ACt of

1897. exempting nephews and nieces of the

deceased when residents of that state. is

constitutional and valid. In re Johnson's

Estate. 139 Cal. 532. 73 Pac. 424.

80. A seat in the New York stock ex

change is property within the meaning of

the tax law of that state, and subject to the

transfer tax IL. 1896. c. 908. art. 10. 5 242].

In re Hellman's Estate. 174 N. Y. 254. 66 N.

E. 809; Id.. 7‘! App. Div. [N. Y. 255. Money

loaned by a partner to the firm is invested

capital and subject to transfer tax. In re

Probst's Estate. 40 Misc. [N. Y.] 431. The

good will of a business is property and sub

ject to the tax. In re Dun's Estate. 40 Misc.

[N. Y.] 509; M., 39 Misc. [N. Y.] 616. An

antenuptial agreement to pay a. certain sum

to a wife in lieu of dower constitutes a debt

and is not taxable. In re Baker‘s Estate,

83 App. Div. [N. Y.‘| 530. A gift of money

to a wife, but. which at her death comes

again into the possession of the husband by

agreement with her heirs, is subject to the

tax as her property. In re Anthony's Es

in force at time of decedent’s death."

late, 40 Misc. [N. Y.) 491. A legacy accepted

by a widow in lieu of dower is taxable under

the transfer tax law, being property trans

ferred by will. In re Riemann's Estate, 42

Misc. [N. Y.] 648. Under the-New York trans

fer tax law. the values of the realty and per

sonnlty are added together in determining

the value of property taxable and determin

ing the exemption. 810,000 in personally

and $6.500 in realty devised by testator to

sister. The realty was held taxable at 171

under Laws 1896. c. 908; Laws 1903, c. 41.

In re Haliock's Estate. 42 Misc. [N. Y.] 473.

81. In re Long's Estate. 22 Pa. Super. Ct.

27 The interest of a deceased shareholder

in the realty of a. joint stock association is

personal property. and a bequest thereof is

subject to the transfer tax. In re Jones' Es~

true. 172 N. Y. 575. 65 N. E. 570, 60 L. R. A.

476. Trust created by nonresident held not

taxable. In re Thomas' Estate. 39 Misc. 136.

Where a. will, taking effect while the pro

visions of a collateral inheritance tax act

are in force. creates a fund. the income of

which is payable to a sister for life with

power of appointment of the principal by her

will. and she accordingly appoints her hus

band, the interest of the husband is-tnx

able. though in the meantime the tax act in

question is repealed, but with a saving

clause. Hoyt v. Hancock [N. .I. PrerogJ 55

Atl. 1004. A provision for an annuity to be

paid testator's widow in pursuance of an

antenuptial contract is not taxable. In re

Daniell's Estate. 40 Misc. [N. Y.) 829.

82. Property acquired under a Judgment

of court is not subject to the tax. In re De

mers' Estate. 41 Misc. [N. Y.] 470.

88. Gift of shares of stock held not to

have been made in contemplation of death so

as to be within the transfer tax act. In re

liullard's Estate. 76 App. Div. [N. Y.] 207.

So also antenuptial agreement transferring

certificates of stock. In re Miller's Estate,

77 App. Div. [N. Y.] 473. The words “in con

templation of death" do not refer to that

general expectation of death which every

mortal entertains. but rather the apprehen

sion which arises from some existing condi

tion of body or some impending peril. In re

Baker's Estate. 83 App. Div. [N. Y.] 530.

84. In re Miller's Estate, 77 App. Div. [N.

Y.] 473.

85. In re Vanderbilt's Estate. I72 N. Y.
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Powers of appointment, when exercised in New York, are taxed as transfers,”

the statute providing therefor having been sustained," notwithstanding its retro

active efi'ect,” it being the exercise and not the creation of the power that is taxed.”

Exemptions are usually provided in favor of those institutions exempted from

other taxes,“0 and there is generally an exception or limitation that when property

passes to certain direct heirs it shall not be taxable," unless of a specified value.“2

Jurisdiction, to impose the tax exists only where the person dying seized of the

property is a resident of the state or the

69. 64 N. E. 782: In re Meyer's Estate, 83 App.

Div. [N. Y.] 381; In re Gibbes' Estate, 40

Misc. [N. Y.] 551. The taxabllity of interests

passing under a will is determined by the

law in existence at the date of the transfer

of title. In re Goelet's Estate, 78 N. Y. Supp.

47.

86. A trust created by a nonresident held

not to be within the tax on powers of ap

pointment. In re Thomas' Estate, 39 Misc.

[N. Y.] 136.

87. The New York statute imposing a tax

whenever any person shall exercise a power

of appointment. which appointment when

made shall be deemed a transfer, is not vio

lative of the state or Federal constitution.

Laws 1896. c. 908'. as amended by Laws 1897.

c. 284. p. 150. In re Delano's Estate, 176 N.

Y. 486, 68 N. E. 871.

88. The fact that there was no statute

imposing a transfer tax when a power of

appointment was created by will does not

affect the liability of the estate to a trans

fer tax on the exercise of the power of ap

pointment after the passage of an act im

posing a tax on the exercise of such ap

pointment. In re Delano's Estate, 176 N. Y.

486. 68 N. E. 871.

89. It is the exercise and not the creation

of the power of appointment which effects

the transfer upon which the tax is enforced.

In re Rogers‘ Estate. 172 N. Y. 617, 64 N. E.

1125; In re Howe, 86 App. Div. [N. Y.] 286.

90. The property of a religious corpora

tion being generally exempt from taxation.

such a society is not subject to a succession

tax on the devise of a dwelling house to be

used as a parsonage. First Unlversalist

Soc. v. Bradford [Mass] 70 N. E. 204. The

Illinois act of 1901 exempting from the in

heritance tax law gifts to any hospital. re

ligious or charitable society, is not self-ex

ecuting. since it is provided that such ex

emption shall not extend to any corporation

which has the right to make dividends or

distribute profits among its members, and

hence the county court must determine the

character of the beneficiary [Laws 1901. p.

268]. Provident Hospital 8; T. B. Ass'n v.

People. 198 Ill. 496. 64 N. E. 1031.

9|. Nephews and nieces when residents

of the state are exempt in California. In re

Johnson's Estate, 130 Cal. 532, 73 Fee. 424.

What constitutes direct relationship. In re

Lane's Estate. 39 Misc. [N. Y.] 522. The ex

emption attaching to a child adopted con

formably to law from the tax on inherit

ances extends to the children of such an

adopted child. In re Winchester’s Estate.

140 Cal. 468. 74 Pac. 10. Articles set apart

as exemptions to the Widow are' not subject

to the transfer tax. whether nctually set

apart to her or not. In re Page‘s Estate. 39

Misc. [N. Y.] 220. \\'here a son devised

property to his mother who died previous to

property is Within the state."

testator. leaving as his heirs a brother and

sister. to whom the property passed direct

ly. it was subject to the collateral inherit

ance tax. In re Hulett's Estate, 121 Iowa.

423. 96 N. W. 962; State v. Kiler [Iowa] 96

N. W. 952. A testatrix devised her realty in

equal shares to her four children. As three

of the children died in succession. each de

vised to the survivors. The last survivor

devised the whole to her niece and nephews.

Held. that the commonwealth was entitled to

the collateral tax on the three-fourths in

terest. In re isle's Estate. 22 Pa. Super. Ct.

262. In Iowa. where the value of an estate.

after the payment of debts. exceeds $1,000.

all property passing to collateral heirs or

strangers to the blood is subject to the col

lateral lnheritance tax. Gilbertson v. Mc

Auley, 117 Iowa. 622, 91 N. W. 788.

92. A transfer to a sister of property of

less than 810.000 is exempt. In re Conklln'a

Estate. 39 Misc. [N. Y.] 771. Where a legacy

of $500 is left to a. widow. and one of $337 to

an uncle. the value of the whole estate being

over $500, the legacy of the uncle is subject

to the 6% tax. In re Garland's Estate, 88

App. Div. [N. Y.] 380; Id., 40 Misc. [N. Y.] 679.

Over $500 to sister and nephew. In re R0»

sendahl's Estate, 40 Misc. [N. Y.] 642.

as. The terms. "residence." "abode." “dom

icile" and kindred terms difler somewhat in

meaning, but when used in statutes providing

an inheritance tax have frequently been held

to be synonymous. In re Moir’s Estate, 20?

Ill. 180. 69 N. E 905. The term “within the

jurisdiction of this state" in the collateral in»

heritance tax law of Vermont, imposing a

tax on all property within the jurisdiction or

the state. means the probate jurisdiction of

the state. and therefore the act does not im

pose a tax on debts due to a decedent domi

ciled in the state from nonresidents of the

state. In re Joyslin'l Estate [Vt.] 66 Atl.

281. Where a nonresident dles intestate.

leaving personal property in the state of his

domicile. and shortly thereafter his sister

who was entitled to a share of his estate.

but had not actually received it. died in th\~

state of her domicile. her share was liable to

the collateral inheritance tax imposed by the

law of the domicile of the sister. In re Milli

ken's Estate. 206 Pa. 149. Removal from the

state of one‘s domicile for the temporary

purpose of securing medical aid will not pre~

clude the assessment of an inheritance tax.

In re Moir's Estate, 207 Ill. 180, 69 N. E. 905-.

Where a deposit made by a citizen of Illinoisv

in a trust company in the city of New York

remains there 14 months. the property In de

layed within the jurisdiction of New York

long enough to justify the finding of the

state court that it was not in transitu in

such a. sense as to withdraw it from the

power of the state if it were otherwise tax

able. Blackstone v. Miller, 188 U. B. 189. 47
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When taa: accrues.-—As to estates of present enjoyment, whether absolute or

for a term of years, the tax accrues in New York, immediately upon the death of

the testator or intestate ;°‘ but in Tennessee, it becomes due and payable at the end

of one year from the death of the decedent." The authorities are not unanimous

as to the time of accrual of the tax upon remainders. In the absence of express

statutory provision, the better rule would seem to be that the tax is due when the

property bequeathed or devised actually vests,” and this was the rule in regard to

contingent remainders in New York prior to 1899," when this provision of the

statute was amended,” and it was held that by this amendment a change was in

tended making contingent estates taxable forthwith. In 1901," this provision was

again amended, but it is held that this amendment was of limited application, and

that it was not the intention of the legislature to change the general policy of pres

ent instead of future assessments of estates of this nature.

Appraisal and collaciion.—Proceedings to determine the liability of an estate

are usually instituted by the appointment of an appraiser whose duty it is to ascer

tain the value of the estate in question,1 and in New York, the state comptroller

may proceed to an appraiscment notwithstanding the executor and surrogate have

deposed that the estate is too small to be taxable.2 The surrogate has no power to

modify an order fixing the tax where no appeal has been taken,8 nor on the ground

that a. sale of the property subsequent to the appraisement showed that the latter

was too high ;‘ but he may vacate a decree when it is imposed under an unconstitu

tional statute, though the time to appeal has expired.“ Where one, for some un

disclosed reason, voluntarily determines to ignore his absolute title to property and

to submit to the imposition of a transfer tax upon a his interest purporting to be

granted him by a will, such tax should not be vacated at the suit of his heirs after

the expiration of a life estate, the tax there

»n becomes payable upon the termination of

'he life estate. Harrison v. Johnston. 109

Where a national bank does

business within the state. the estate of :1

Law. Ed. 439.

nonresident stockholder is subject to a

transfer tax. though the certificate of stock

is without the state. In re Cushlnz‘s Estate.

40 Misc. [N. Y.] 605. Bonds secured by mort

gage upon renity within the state. but. which

are actually held without the state. are not

subject to the succession tax. In re Pres

ton's Estate, 75 App. Div. [N. Y.] 250. Bonds

of foreign corporations, left on deposit with

a bank in New York at the time of the non

resident testator‘s death. and transferred

by his will. are not property left within the

state. In re Gibbes' Estate, 84 App. Div. [N.

Y.] 510. Stock in foreign corporations own

ed by s, nonresident decedent are not sub

ject to transfer taxation in New York. In re

Bishop's Estate, 82 App. Div. [N. Y.] 112.

Notes owing to a nonresident decedent are

not subject to the transfer tax. In re Ho'rn‘s

Estate. 39 Misc. [N. Y.] 133.

M. In re Meyer‘s Estate. 83 App. Div. [N.

Y.] 381: In re Bushnell's Estate, 172 N. Y.

649, 65 N. E. 1115.

“- And proceedings to test the validity

of the will do not postpone the maturity of

the tax. Shelton v. Campbell. 109 Tenn. 690.

72 B. W. 112. The owner of a. contingent re

mainder interest under a will in personal

property subject to the collateral inheritance

tax is not required to give bond for the tax

within a year after the death of decedent.

Harrison v. Johnston. 109 Tenn. 245. 70 S. W.

414.

98. Where an estate subject to the suc

cession tax does not take effect until after

2 Curr. Law—116.

Tenn. 245. 70 S. W. 414. The payment of the

tax may be postponed until the persons en

titled to the property come into possession.

The income was to be paid to a. beneficiary

during his life. remainder to nieces and

nephews. Statute providing for postpone~

ment of payment held retrospective. Stev

ens v. Bradford [Mass] 70 N. E. 426.

W. In re Babcock’s Estate. 81 App. Div.

[N. Y.] 655.

08. Laws 1899. c. 76. In re Vanderbilt's

Estate, 172 N. Y. 69, 64 N. E. 782; In re

lirez‘s Estate, 172 N. Y. 609. 64 N. E. 958: In

re Don's Estate. 40 Misc. [N. Y.] 509; In re

(‘lark‘s Estate, 39 Misc. [N. Y.] 73; In re Le

Rrun’s Estate. 39 Misc. [N. Y.] 516: In re

Post's Estate. 85 App. Div. [N. Y.] 611. In

re Huber's Estate. 86 App. Div. [N. Y.] 458.

99. Law 1901, cc. 173, 493. Miller v.

Tracy, 86 N. Y. Supp. 1024. Amendment giv

en retroactive effect. In re Hosack's Estate.

39 Misc. [N. Y.] 130.

1. An executor is guilty of contempt in

refusing to answer questions as to the as

sets or an estate. In re Bishop, 40 Misc. [N.

Y.] 64.

2. In re Schmidt's Estate. 39 Misc. [N. Y.]

77.

3. In re Hamilton’s Estate,

Y.] 268.

4. in re Lowry's Estate, 89 App. Div.

Y.] 226.

5. In re Scrimgeour's Estate, 80 App. Div.

[N. Y.] 388.

41 Misc. [N.

[N.
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his death.‘ A tax paid under a void statute may be recovered.’ Cases illustrative

of the rules for determining the amount taxable,8 and the person or fund liable are

collected in the note.9

§ 16. License taxes—License taxes on occupations are ordinarily referred to

the exercise of the police power, and as police regulations are not subject to the

constitutional restraints upon the exercise of the taxing power, though it is other

wise where they are without regulation features. The subject has been fully treated

in a recent article,10 a duplication of which would be manifestly improper.

§ 17. Income {arcs—A law imposing an income tax on persons and corpo

rations does not discriminate against the latter because it allows each person or the

persons composing a family a reasonable income exempt from the tax.11 A state

cannot impose an income tax upon the salary of a Federal judge received by him

from the United States.12

§ 18. Distribution and disposition of taxes collected—It is sometimes the

policy of a state to give the first fruits of taxation to the state and county in

derogation of the claims of townships and cities," but in Michigan,'fines collected

6. In re Mather's Estate, 90 App. Div. [N.

Y.] 882.

7. Where a trustee, having charge of an

estate for life, before turning it over to the

remainderman, paid a transfer tax exacted

under an unconstitutional statute, the re

mainderman, in recovering hack the tax

from the state, was entitled to interest there

on [Laws 1899, c. 76]. In re Wood's Will, 91

App. Div. [N. Y.] 3.

8. A claim in favor of an estate advan

tageously settled should be taxed on the

amount of proceeds received and not its facel

value. In re Thomas' Estate. 39 Misc. [N.

Y.] 223. “'here decedent directed his execu

tor to withdraw one-half of the claims he;

had presented to his brother‘s executor, andl

forgave that half, this did not relieve any

part of the whole sum from taxation. In re

Wood’s Estate. 40 Misc. [N. Y.] 155.

Deductions should be made for commis

sions of executors as trustees under the will

(in re Silliman, 79 App. Div. [N. Y.] 98);

disbursements in litigation (In re Dimon's

Estate. 823 App. Div. [N. Y.] 107); the rea

sonable cost of a burial lot (In re Liss‘ Es

tatc. 39 Misc. [N. Y.] 123); and taxes due

and payable before decedent's death (Id.; In

re Hoffman's Estate, 42 Misc. [N. Y.] 90).

But money paid to a. niece of testator as in

ducement to withdraw objections to will can

not be treated as expense of administration

(in re Marks“ Estate, 40 Misc. [N. Y.] 507).

and remainders are taxable at their full

value without deduction for the life estatel

of the widow (In re Connoly's Estate, 38

Misc. [N. Y.] 533).

A firm having a manufacturing branch in

New York and a sale department in another

state. the debts, whether to vendors of goods

or to banks. due by the formcr to New York

creditors. are to be deducted from the New

York assets. In re King's Estate, 172 N. Y.

616, 64 N. E. 1122. \Vhen the basis of the tax

cannot iH“ fixed. the tax itself cannot be

fixed. l'ndcr the statute imposing a tax on

the transfer of property by will where one

becomes beneficially entitled in possession

or expectation to any property, etc. The

residue of an estate which was to he held

in trust for '20 years and then divided and it‘

the beneficiarth died before that time. other

disposition was to be made thereof, was not

taxable until the expiration of 20 years.

People v. McCormick [111.] 70 N. E. 350.

Such would be the case also where the tes

tator bequeathed his daughter $75,000.00 to

purchase a home and if she did not purchase

within 20 years the money was to become

hers. but if she died without issue before

that time, other disposition was to be made

thereof. Id. $20,000.00 was to be paid each

year to each of three children out of the in

come of‘ an estate. If they should agree in

writing this could be increased. Held each

child could not be taxed for one-third of the

entire income of the estate until an agree

ment was made. Id.

9. “'here a will devised the body of the

estate to executors in trust to collect the in

come which after paying expenses was to be

divided among the heirs. the tax was to be

paid from the gross income, not from the

body of the estate. Applied to Pennsylvania

and New York tax and United States war

tax. In re Brown's Estate [Pa.] 57 Atl. 360.

A will providing that the executor should

pay legacies without rebate or reduction does

not relieve them of the transfer tax, the will

being made before any statute existed im

posing such a tax. Jackson v. Taller, 41

Misc. [N. Y.] 86. The full amount of a trans

fer tax upon an annuity should be paid from

the income of the fund on which the annuity

is charged before any portion of such in

come is paid to the annuitant. In re Tracy,

3? App. Div. [N. Y.] 215. Various disposi

tions of a trust estate, constituting legacies.

hcld entitled to have the transfer tax paid

out of the residuary estate. Isham v. New

York Ass’n for Improving Condition of Poor,

177 N. Y. 218, 69 N. E. 367. Under the Mnssa

chusetts statutes. the tax must be assessed

to the executor or administrator unless the

estate has been distributed. of which notice

must be given the assessors in every case,

whether the distributees are inhabitants of

that state or not. White v. Mott. 182 Mass.

195. 65 N. E. 88.

10. See Licenses, 2 Curr. Law, p. 730.

11. IV. C. Peacock & Co. v. Pratt [C. C.

A.] 121 Fed. 772.

12. Purnell v. Page, 133 N. C. 125.

13. This adjustment is conceived to be
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for trespasses on lands held by the state for nonpayment of taxes belongs to the

state, county and township in proportion to the amount of taxes due each.“

When a tax is imposed to pay a claim, both the amount of tax collected and

the penalty must go to the payment of the debt for which they have been assessed.“

Action will generally lie in favor of one municipality against another or its

officers to recover its distributive share of taxes collected," such suits being subject

to the general limitation statutes."

Moneys acquired by a county from the taxation of the properties of her tax

payers is not the private property of the county."

The proceeds of a sale of property must be first applied to the payment of the

costs of the proceeding."

TELEGRAPHS AND TELEPHONEB.

I 1. Franchises and Licenses.

and Contracts, and Corporate Alhlrl (1848).

Q 2. (“on-tructlon and Maintenance 0!

Linen, nd Injuries Thereby (HHS).

Q3. 'l‘elegrnph Melanin-ll (1849).

A. Duty and Care (1849).

B. Injury and Damages (1858).

§1.

Property 1 C. Procedure (1856).

D. Penalties (1860).

l 4. Telephone Service (1800).

I B. Quotation Ind Ticker Service (1801).

I 6. Rates, anill and Rental. (1881).

I 7. Olen-es (1861).

Franchises and licenses, properly and contracts, and corporate affairs.—

A franchise to use streets is prerequisite to any right therein,” but the right to re

lief from unauthorized construction may be lost by laches.“

necessary to exempt the stats and county

from bearing any part of the loss annually

sustained from the deficit occurring in the

collection of taxes. Ross v. Walton, 67 N. J.

Law, 688. The tact that otter the fixing of

the quota of state and county taxes to be

levied and collected within a certain bor

ough. a part of the territory of the borough

is taken for a public park. and thereby ren

dered exempt from taxation, does not excuse

the borough collector from his duty to pay

out of the first moneys collected the full

quota of state and county taxes. Coe v.

Englewood Clitts, 68 N. J. Law. 659. It is

no excuse for nonpayment, li’ sufficient

amount from all the sources of the general

taxation has been collected by the collector

of taxes of the borough to make such pay

ment. that the assessments oi’ particular in

dividuals have been reduced by the local

board of appeals or by the state board of

taxation, and the deficiency so made must be

borne by the borough. Ross v. Walton, 67 N.

J. Law, 688.

14. Board of Sup'rs oi' Alcona County v.

Powers [Mich.] 98 N. W. 975.

15. State v. New Orleans. 109 La. 110.

16. Under a provision making it the duty

of the township collector to pay the moneys

collected in his township for county pur

poses to the county collector, an action by

the county against the township for such

moneys. nothing more appearing, will not

lie. Board of Chosen Freeholders of Atlantic

County v. Inhabitants of Weymouth Tp., 68

N. J. Law, 662. A county, being liable to

towns (or money illegally paid or diverted,

is a proper party to recover the amount of

an overpayment to the state. Ulster County

v. State. 79 App. Div. [N. Y.] 277; Id., 177 N.

Y. 189, 69 N. E. 370. Under the charter of

plaintiff city, it was entitled to recover in

terest and penalties accruing and collected

upon special assessments, as well as Interest

The acquisition of a

and penalties on taxes proper. and this. too.

without filing an itemized claim thereof.

City of Fergus Falls v. Board of Com'rs of

Otter Tail County, 88 Minn. 346, 93 N. W.

126.

17. The statute of limitations applies to a

proceeding by a county to compel the comp

troller to pay to the county the extra taxes

which It has been compelled to pay because

of land held therein by certain railroads hav

inr.r been exempted from taxation. People v.

Miller, 85 App. Div. [N. Y.] 146. Where a

county is by law made the instrument for

the levy and collection of taxes for road pur

poses to be used by a. municipality upon the

roads and highways within its corporate

limits, it is held that the statute of limita

tions does not begin to run against such

municipality until demand is made for the

payment of such taxes or until the munici

pality has notice of the refusal of the county

to pay the same, or that it claims such

money in its own right. Village of Moun

talnhome v. Elmore County [Idaho] 75 Pac.

65.

18. Elting v. Hickman, 172 M0. 237. 72 S.

W. 700.

19. State v. Wilson, 174 M0. 505, 74 S.

W. 636.

20. A telephone company unlawfully oc

cupying a street is not injured by an injunc

tion against construction so as to allow re

covery on injunction bond on dissolution of

injunction. East Tennessee ’l‘el. Co. v. An

derson County Tel. Co., 24 Ky. L. R. 2358, 74

S. W. 218.

21. A bill to compel removal of wires was

properly dismissed for laches where streets

had been occupied by the company for 21

years without objection and large sums of

money had been expended by the company.

and the city by various ordinances had recog

nized the validity of the occupancy and had

used the lines for municipal purposes and
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franchise is in many states made by acceptance under general laws, and these have

been held to apply to foreign as well as domestic corporations,” and alike to indi

viduals or corporations seeking franchises, even though under them a corporation

may have more extensive powers." General enabling laws permitting erection of

poles and wires in public “highways” or “roads” are held to include streets“ and

hence to dispense with municipal consent in Iowa,” Montana" and Ohio," but not

so in Nebraska.“ A statute giving corporations the right to construct telephone

lines within the state is not modified by subsequent legislation regarding govern

ment of cities and empowering them to regulate such lines.“ The constitutional

provision in Kentucky requiring consent of municipality to use of streets and alleys

by telephone companies is mandatory,“0 and such consent must be obtained in the

manner prescribed.“ The act of congress authorizing the construction of tele

graph lines over post roads and declaring streets in cities to be public roads where

used for the collection of mail did not authorize the use of streets by telegraph and

telephone companies except on conditions prescribed.“2

Wherever the poles and wires are regarded as an additional servitude," the

rights of abutters must be acquired. It cannot be said as matter of law that the

public easement in a village street is too narrow to include such use." A telegraph

company occupying a railroad right of way under contract of rental covenanting

to remove lines and surrender possession at the end of the term acquires no equities

to support a petition to condemn demised premises under power of eminent d0~

main.” The Federal laws authorizing construction of lines over public domain

and along military and post roads does not confer rights to exercise power of emi

had regulated the manner of erecting the

poles. City of Bradford v. New York & P.

Tel. & '1‘. Co.. 206 Pa. 582.

22. Civ. Code. § l000. authorizing the con

struction of telephone lines along public

roads. held to apply not only to domestic

companies. but also foreign corporations

which have complied with the lawn. State

v. Red Lodge [Mont.] 76 Pac. 758.

. A statute prescribing the manner of

obtaining the consent of municipalities for

the erection of electric equipment in its

streets applies to individuals as well as to

corporations. except in so far as the right

of eminent domain is conferred. Village of

London Mills v. White, 208 Ill. 289. 70 N. E.

113.

24. 5. "Public highways" as used in Code

1873. § 1324. allowing construction of tele

phone lines, includes streets of city. Cham

berlain v. Iowa. Tel. Co., 119 Iowa. 619, 93

N. W. 596.

26. A statute authorizing telephone cor

porations to erect lines along public roads

authorizes the construction of lines along

the public streets of a city. Pol. Code. §

2600. Laws 1903, p. 66. c. 44 and Civ. Code. Q

1000. construed. State v. Red Lodge [Mont.]

76 Pac. 758.

27. The city may regulate mode of use.

Fitzsimmons Tel. Co. v. Cincinnati. I Ohio N.

P. [N. 8.] 51.

28. The term "public roads" under the Ne

braska act. giving telegraph and telephone

companies n right of way therein. does not

include streets and alleys of municipal cor

porntionn [Comp. St. Nob. 1901. c. 8911. l 14].

Nah. Tel. Co. v. Western I. L D. Tel. Co.

[Neb.] 95 N. W. 1!.

29. A statute giving cities the right to

prcvcnl the use or obstruction of streets by

telephone pole. held lubject to a statute au

thorizing construction of telephone lines

along public roads. State v. Red Lodge

[Mont.] 76 Pac. 758.

80. Const. Ky. I 163. East Tenn. Tel. Co.

v. Anderson C. Tel. Co.. 24 Ky. L. R. 2858.

74 8. W. 218.

81. Under the laws of Kentucky, a. tele

phone franchise cannot be granted until five

days have elapsed after its introduction. nor

at a. special meeting of the trustees (Ky, St.

1899. 5 36991. Maraman v. Ohio Valley Tel.

Co.. 25 Ky. L. R. 784. 76 S. W. 398.

82. Act Cong. July 24. 1866, c. 230. 14 St.

221. Postal Telegraph Cable Co. v. Newport.

25 -Ky. L. R. 635, 76 S. W. 159. Act July 24.

1866. Cumberland Tel. & T. Co. v. Evans

ville. 127 Fed. 187.

88. Sec Kirby v. Citizens‘ Tel. Co. [8. D.]

97 N. W. 8, and other cases cited in Eminent

Domain. 1 Curr. Law, p. 1002. The construc

tion and maintenance of a telephone system

on streets in such manner as not to cause

unnecessary injury or inconvenience to prop

erty owners is not an additional servitude

for which an abutting owner may claim com

pcnsation. Kirby v. Citizenl' Tel. Co. [S. D.)

97 N. W. 8.

M. Johnson v. New York & P. Tel. & T.

Co.. 76 App. Div. [N. Y.] 664.

85. Western Union Tnl. Co. v. Pennsyl

vania R. Co., 120 Fed. 862. Property taken

and held for one public use may not be taken

for another without express legislative

sanction. Id.; “'estcrn I'nion Tel. Co. v.

Pennsylvania R. Co. [C. C. A.) 123 Fed. 33.

A telegraph company occupying a portion of

railroad right of way under lease is estopped

while relation exists to deny title of rail

road or deny its right to rc-onter on termin

ation of lease. “'estern Union Tel. CO. V

l‘ennaylvanla R. Co., 120 Fed. 362.
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nent domain over private property," and so with the Pennsylvania act authorizing

construction of telegraph lines over public highways."

The municipality may in most states regulate the use of streets by telegraph

and telephone companies," but cannot under that guise destroy rights or question

incorporation." In matters dclegable, it may do so through committees or the city

engineer.“ The application for a permit must be made to the oiliciais specified,“

and approved as the law requires,“ but a city has the right, if the power exists, to

waive formalities.“ When a city council refuses to designate the location of tele

phone poles and demands that wir be laid in conduits, and a statute autlioriZes

the erection of poles, the proper remedy is by mandamus to compel the council to

designate the location of poles.“

A franchise for this purpose like others when duly granted and accepted,“ or

a license to erect poles and wires duly exercised“ creates a contract irrevocable,

during the time for which it runs," except pursuant to reserved power or statutory

mode," which must be strictly followed.“

Such franchise is not exclusive,” but the franchise first exercised is superior,“1

aifording protection against unreasonable

88. U. 8. Comp. 8t. 1001. pp. 3579. 3580.

Western Union Tel. Co. v. Pennsylvania R.

Co.. 120 Fed. 361; 1d.. 123 Fed.

37. Act Pa. March 24, 1849.

l‘nion Tel. Co. v. Pennsylvania R. Co.,

Fed. 362: Id.. 123 Fed. 33.

“'estern

120

88. City of New Castle v. Cent. Dist. A: P.

1‘. Co.. 207 Pa~ 371. Rev. Civ. Code, 8. Bolt.

1903. Q 554. Kirby v. Citizens“ Tel. C0. [8.

D.] 97 N. W. 3. In Ohio, a telephone com

pany has the right. by direct legislative

grant to use any and all streets within a.

municipality; it is the mode only of such

use that is subject to agreement with the

municipal authorities or of judicial determin

ation. Fitzsimmons Tel. CO. v. Cincinnati. 2

Ohio N. P. [N. S.) 51.

89. A city may be enjoined from interfer

ing with rights of a. telephone company act

ing under a charter, where conduct in pas

sage of resolution indicates a purpose to

interfere with such rights. Old Colony Trust

Co. v. Wichita, 123 Fed. 762. In a suit to

restrain a city from interference with lines.

the city cannot question validity of incor

poration, the company having acted thereun

der in the construction 0! its plant. Id.

40. City of New Castle v. Central Dist. &

P. Tel. Co., 207 Pa. 871.

41. A requirement that a district tele

graph company applies for a permit to a

city council under regulations of a city is not

complied with by an application to a subor

dinate official without power to grant a

permit. Western Union Tel. Co. v. Toledo

[C. C. A.] 121 Fed. 734.

42. A verbal approval of a general plan

of locating poles does not authorize their

erection at points designated without further

supervision. City of New Castle v. Central

Dist. a. P. Tel. Co., 207 Pa. 371.

48. To waive written acceptance of or

dinance granting right to use street by tele

graph companies, acceptance may be shown

by acts. Postal Tel. Cable Co. v. Newport,

25 Ky. L. R. 635. 76 8. 1V. 159.

44. State v. Red Lodge [Mont.] 76 Pac.

758.

45. The acceptance by a. telephone com

pany of a. franchise duly granted by a city,

and the expenditure of large sums thereun

interference under later franchises,“ and

der creates a contractual relation and gives

the company a vested right which cannot be

impaired by a subsequent ordinance granting

private rights. Northwestern Tel. Exch. CO.

v. Anderson [N. D.] 98 N. W. 706. An or

dlnance granting a franchise binding on as

signees, accepted in writing, constitutes a

contract between the grantee and the city.

Mahan v. Mich- Tei. Co. [Mlch.] 93 N. W.

629.

46. A license to use streets for telephone

equipment. when acted upon by the com

pany. becomes a binding contract irrevocable

by the municipality. A village, by resolu

tion, gave a telephone owner the right to use

its streets and alleys for poles and wires

and the owner erected his system in reliance

on the license. It was held that a binding

contract resulted and that the village was

estopped to set up that the grant should

have been by ordinance. under the state

laws. Village of London Mills v. White, 208

111. 289, 70 N. E. 813.

47. A franchise granted by a. city of Kan

sas unlimited as to time, continues for twen

ty years and may not be annulled during such

time in the absence of a reservation of that

power. Old Colony Trust Co. v. Wichita, 123

Fed. 762. -

48, 40. A provision for termination of' a

franchise by resolution of mayor and coun

cilmen on six months’ notice served on man~

aging agent is not satisfied by adoption of

motion six months before expiration of five

years directing clerk to notify company

when franchise would expire and require re

moval of poles and wires, and service of rec

ord of such action. Old Colony Trust Co. v.

\Vichita, 123 Fed. 762.

50. One telephone company cannot assert

an exclusive right to the use of public streets

in a city against another company enjoying

the same right by permission of the city

authorities. Injunction to restrain a second

company from erecting its line on the same

side of the street as the first denied, no

unlawful damage or injury being shown to

be threatened. American Tel. 8: '1‘. Co. v.

Morgan County Tel. Co. [Ala] 36 So. 178.

51. In the absence of positive regulations.

the company first installing its lines acquires
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injuries by other specially licensed private users of streets.M

wires falling is too remote to be so regarded.“

'i‘l-lliliiilidl’llS .-\.\'l) 'i‘l-Ildil’llUXi'Ib'
lo 2 Iailw.

Danger of higher

Where neither company has an

exclusive right in the street, the court may require that wires be strung a sufficient

distance from each so that there would be no unreasonable interference with the

use of the wires.“

Consideration.—An ordinance granting a right to use streets on payment of a

stipulated amount annually is not a license tax within rules requiring uniformity.

but is in the nature of a consideration for the grant," which the interstate character

of the grantee does not avoid." A company accepting such a grant may not there

after question the reasonableness of the charges exacted.“

Reasonable occupation taxes on telegraph companies may be imposed, provided

interstate business and business of the government of the United States is ex

eluded.“9

Penalties for non-c.rercise.—A telephone company, having deposited a sum of

money as a guaranty for the completion of its system by a certain time, forfeits thi

whole sum. on failure to complete the system within the required time, and net

simply a sum sufficient to compensate the city for damage suil'crcd.60

Transfers, line contracts, leases, and mortgages—The right of one company to

acquire lines and franchises of another depends primarily on their alienability,“1

and secondarily-on the legislation and policy of the states.62

such laws, a new franchise grant by a city cannot cure it.“3

superior rights in the erection of poles and

wires in streets which forbid interference

therewith by a subsequent occupant. Rights

may be impaired by placine: wires under

wires of earlier occupant. Northwestern Tel.

i-Ixch. Co. v, Twin City Tel. Co., 89 Minn.

495. 95 N. \V. 460.

52. A grant in the streets to a telephone

company, subject to power to grant like

rights to other companies. protects the com

pany only against unnecessary and unreason

able interference of later companies. Chica

so Tel. Co. v. Northwestern 'i‘el. Co.. 199 Ill.

21. 65 N. E. 329. An injunction will issue to

prevent harassing interference of a. rival

telephone company at the instance Of a com

pany granted the right to erect its poles on

the same side of the street with its rival.

Cumberland Tel. & T. Co. v. Louisville Home

Tel. Co., 24 Ky. L. R. 1676. 72 S. KY. 4.

53. A licensed house mover is liable to a

telephone company, owning a. franchise, for

damage done its equipment in moving houses.

Northwestern Tel. Exch. CO. v. Anderson [N.

D.] 98 N. \V. 706.

54. Injunction refused. Chicago Tel. Co.

v, Northwestern Tel. Co.. 199 111. 324. 66 N.

E. 329.

55. Northern Tel.

[Iowa] 98 N. \V. 113.

56. Postal Tel. Cable Co. v. Newport. 25

Ky. L. R. 635. 76 S. W. 159.

'57. A foreign telegraph company may not

construct poles and wires on streets of a

city without payment of compensation.

though enrzaccd in interstate commerce. Pos

tal Tel. Cable Co. v. Newport. 25 Ky. L.

R. 635, 76 S. W. 159.

68. Postal Tel. Cable Co. v. Newport,

Ky. L. R. 635. 76 S. W. 159.

50. “'estern Union Tel. Co. v. “’akefleld

[Neb.] 96 N. \V, 659. The Montana act im

posing a license tax on telephones is not in

valid as a tax on interstate commerce, the

statute being intended to apply in 1mm]

Co. v. Iowa Tel. Co.

25

When it is invalid by

The right to use streets

ments used solely in business within the

state. State v. Rocky Mountain Bell Tel Co..

27 Mont, 394, 71 Pac. 311. A telegraph com

pany engatred in interstate commerce may

be required to pay a reasonable municipal

license fee for lieal supervision. Reason

ableness a question for the jury. Atlantic .\‘

l’ac. Tel. Co. v. Philadelphia, 190 U. S. 16".

47 Law. Ed. 995.

In an action to recover a license tax im

posed on a telephone company. defendant

has the burden of proof as to number of

telephones averred to be used exclusively in

interstate business. State v. Rocky Mountain

tell Tel. Co., 27 Mont. 394, 71 Pac. 31].

\thre reasonableness of license regulatiOn

is submitted to the jury with directions to

find for the full amount. if they find tin~

tees reasonable otherwise. to find for de

fendant. a verdict for a less sum will amount

to a finding of unreasonablcness and a judg

ment for plaintiff may not be entered there

on. Postal Tel. Cable Co. v. New Hope. 19‘.’

ll. 8. 55.

60. City of Detroit v. People's Tel.

[Mich.] 98 N. W. 745.

61. An ordinance. granting a telephone

company, "its successors and assigns" the

right to maintain poles and wires in the

streets grants a franchise transferable under

the laws of Kansas. though words “succes

sors and assigns" do not appear in title.

Old Colony Trust Co. v. “’ichita. 123 Fed.

762.

02. The laws of Wisconsin allow acquisi

tion of privileges and franchises of other

companies in the same vicinity (Rev. Si.

l898. §§ 1775, 1775a]. Badger 'I‘ei. Co. v. “’olf

itiver Tel. Co. [\\'is.] 97 N. 1". 907.

63. The laws of Indiana do not give a

telephone company the right to sell and

transfer all of its property. and such sale

-annot be validated by city granting fran

~hise [2 Burns' St. 1901. § 5517]. Cumberland

'i‘. &' T. (‘o_ v. Evanswlle, 127 Fed. 187.

Ct)_
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being largely for a public good, a city may question the validity of an attempted

transfer of the franchise.“ A railroad company canceling a lease of its line privi

leges in order to relet them is not under the ban against transfer to “competing

lines?“ When one company takes a transfer of the franchise and property of an

other, it is charged with notice of the burdens on such franchise and (bound by the

transferror's obligation." By the terms of the transfer, it may fix a construction

of such burdens." Hence, having done so, it cannot repudiate its contract to con

nect subscribers with both systems." A transfer by one telegraph company to an

other of all its property and contracts with an agreement not to engage in the busi

ness for 99 years amounts to a merger" and vests the transferee with power to

modify previous contracts with grantor or to substitute others in their stead." A

telephone company purchasing the franchise of another company and using same is

estopped to afterwards claim in an action for the purchase price, the officers were

without power to make the sale."

A contract between a telegraph company and a subsidized railroad, grantiinbr

the latter an exclusive right to certain wires, does not infringe the Federal act

against discrimination in favor of persons or corporations." A parol contract be

tween companies for erection of lines and for joint use for twenty years is indivisible

and void under the statute of frauds." A contract between a telegraph company

and a railroad company for joint construction and use of line on right of way, fix

ing no time for expiration, is terminable at the option of either party on reason

able notice.“ A grant of right of way by a railroad company to a telegraph com

pany should be read with the service contract simultaneously made in order to find

the duration of the easement." A contract for the construction of a telegraph line

nil a railroad right of way, the railroad participating in construction, gave the tele

graph company no estate or interest in the realty in the absence of express words

to that effect." The fact that a telegraph line is indispensable to the operation

of a railway and that such lines usually follow alongside a railroad may be taken

judicial knowledge of, but the space required for repair of such a telegraph is not a

matter of such common knowledge that judicial notice may be taken thereof."

A lease has no contractual right to

lease." A telegraph company using the

under a lease terminable on notice cannot

M. Cumberland T. 5: T. Co. v. Evansville,

127 Fed. 187.

85. Does not apply to a contract between

11 telegraph and a railroad company by which

the latter is to supply the telegraph company

with pole facilities for its wires on the right

of way, the intention being to substitute the

lines of such company for those of another

company whose lease had expired [Const.

l‘n. art. 16. 5 12]. Western Union Tel. Co. v.

Pennsylvania R. Co.. 120 Fed. 362.

06. Mahan v. Michigan Tel. Co. [Mich.]

93 N. W. 629.

07. 68. Mahan v. Michigan Tel. Co. [Mich.]

93 N. W. 629. Mandamus to compel service

granted. Id.

69, 70. St. Paul, M. 8: M. R. Co. v. Western

Union Tel. Co. [C. C. A.] 118 Fed. 497.

71. Badger Tel. Co. v. Wolt River Tel. Co.

[Wis.] 97 N. W. 907.

72. Act Aug. 7, 1888.

Pac. R. Co.. 120 Fed. 546.

73. Bastin Tel. Co. v. Richmond Tel. C0,.

25 Ky. L. R. 1249. 77 S. W. 702.

74. “'estern Union Tel. CO. V.

vania R. Co., 125 Fed. 67.

U. S. v. Northern

Pennsyl

continue after notice of termination of

lines and franchise of another company

maintain a suit to determine rights of its

78. Construction of contract between rail

road and telegraph company and firiing

status at termination 01' contract at expira

tion thereof. St. Paul, M. & M. R. Co. v.

Vt'estern Union Tel. Co. [C. C. A.] 118 Fed.

497. A contract between a railroad in course

of construction and a telegraph company.

conveying a. right of way along the railroad

without limitation as to time. did not oper

ate as a. present grant of an interest to be

held by the grantees for all time indepen

dently of the provisions of the contract. but

to continue only so long as the contract for

“its use and purposes" should continue and

was terminable by the parol contract of the

parties or their successors and could not

create a. vested right in property not acquir

ed. Id.

78. Western Union Tel. Co. v. Pennsylva

nia Co., 125 Fed. 67.

77. P. & H. H. Youree v. Vicksburg. S. K:

P. R. Co.. 110 La. 791.

78. Western Union Tel. CO. v. Pennsyl

vania R. Co.. 123 Fed. 33. Payment of rent

pending period 01' removal will not amount

to waiver. Id.
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lessor under a contract with a railroad, without making the lessor a party, and this

though it owns a majority of the stock of the lessor.7°

A mortgage covering after-acquired property of a telegraph company will take

precedence of rights of landowner in lands on which wires and poles are attached.”

A trust deed to secure bonds of a telephone company of all its property, real and

personal, in the states mentioned, with privileges and appurtenances, will cover

leasehold interests in one of the states.81 There is no discrimination by a subsi

dized road receiving a message for a point beyond its line in making a small addi

tional charge for words necessary to designate such line, such charge being cus

tomary with other lines,” nor does leasing its franchise reserving line privileges

constitute “discrimination.”"3

Corporate afloirs.~——'l‘he Kansas act extending the power, jurisdiction and con

trol of the court of visitation over telegraph companies is in mild, being inseparable

from the void portions of the act relating to railroads.“ The president of a tele

phone company has power to secure the services of an expert to make an affidavit

as to proper construction of company’s subway in a proceeding to restrain enforce

ment of ordinance requiring another company to use the subway, it being contended

that the. subway was not properly constructed."

A foreign telephone company having expended vast sums in the construction

of its svstem is entitled to sue in the state courts to protect its rights, though the

object of incorporation in the foreign state was to obtain the benefit of less rigorous

laws, the state making no complaint.“

S 2. Construction and maintenance of lines, and injuries thereby.~—'I‘he con

struction and maintenance of lines on streets must be in such manner as not to

impair or endanger travel." even on a portion of the street deviating from the

actual legal location,"8 or infringe on rights remaining in the abuttcr,8° or endan—

ger buildings where the wires lead."o As to a bare licensee in such a building, it

79. “'estern Union Tel. Co. v. Pcnnsyl- by the commissioners‘ court. Adams v.

vania. R. Co.. 120 Fed. 362.

80. Monmouth County Elec. Co. v. Central

R. Co. [N. J. Eq.] 54 Atl.140.

81. Ultra vires in acquisition cannot be

raised in action by trustees against city to

protect franchise rights. Old Colony Trust

Co_ v. \\'ichit:t. 123 Fed. 762.

82. U. S. v. Northern Pac. R. Co., 120 Fed.

646.

as. Act Aug? 7. was.

Pac. R. Co., 120 Fed. 546.

84. Laws 1898. c. 38, p. 117. \Vestern

l'olon Tel. Co. v. Austin, 67 Kan. 208, 42 Doc.

850.

U. 8. v. Northern

85, Affidavit held not a mere academic

opinion, Roacwaier v. Glen Tel. Co.. 81 App.

Div. [N, Y.] 275.

86. Cumberland Tel. & T. Co. v. Louisville

Home Tel. Co., 24 Ky. L. R. 1676, 72 S. \V. 4.

87. Under laws requiring poles to be

placed so as not to lncommode the public.

the poles must not he placed in dangerous

proximity to the traveled portion of the

street [itev, St. Tex. art. fif'R]. Alice, W. C.

& C. C. 'l‘el. Co. v. Billingsley [Tex. Civ.

App] 77 S. \V. 255. By the. exercise of or

dinary care to keep its poles and wires in

repair an that the travel in the streets will

not be rendered danceroua. \Vest hy. Tel.

CO, V. I’iiatl'iS [Ky.] 73 S. “’. 917.

RR. Road continuously traveled by the

pnhllc. though the road at that point in a

deviation from the public road as laid out

“’eakley [Tex. Civ. .-\pp.] 80 S. W. 411.

80. A telegraph company is liable for in

|juriea to trees caused by removal of branches

'liahle to interfere. with wires. where entry

is made without property owner's consent.

Southwestern Tel. 8.: T. Co_ v. Branham

[Tex. Civ. .-\pp.l 74 S. \V. 919. One whose

title only extends to the street line may not

enjoin maintenance of telephone poles out

side the sidewalk line. Post v. Hudson

River Tel. Co., 76 App. Div. [N. Y.] 621. One

cutting down a telephone pole after it has

stood in its position for twelve years may not

claim the ritrht to an injunction pendente

lite, restraining the company from replacing

pole on the ground that he desired to pre

serve the status quo as he had himself de

stroyed the status quo. Id.

The menlnre of damages for unreasonable

cutting of trees for erection of telephone

poles and wires is the difference in the

value of land as it would have been if the

cutting had been reasonable and what it was

after the cuttint.r and not the difi‘erence be

tween the value before and after the cutting

Meyer v. Standard Tel. Co. [Iowa] 98 N. \K'.

300.

90. Leaving wires after removing instru

ments. Southern Bell Tel. Co. v. Mc'l‘yer.

137 Ala. 60]. Recovery of damages caused

hy injury from lightning due to negligent

installment of telephone in a store permit

ted, but right of recovery not raised in case.

Southern Hell Tel. & T. Co. v. Parker [Ga.]

17 S. E. 194.
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has been held no duty is owing and no liability ensues." A competing company

may complain of a mode of construction approved by the public only when oppres

sion is thereby wrought.” Care required as to maintenance of wires is reasonable

care proportionate to the apparent dangers of the situation known or which de

fendant could have known with reasonable care.” The negligence must be the

proximate cause of the injury as illustrated in the cases cited," and defendant’s re

sponsibility and duty in respect to the defective wires must be shown." Physical

conditions entering into the cause of the injury may be shown,” if concurrent or

connected with it in time." Negligence" and contributory negligence of persons

injured are for the jury."

In Massachusetts, telegraph and telephone companies are made liable for in

juries by poles, wires or other apparatus on public ways without reference to neg

ligencc.1 Contributory negligence will defeat recovery, even of a statutory liability

which does not depend on negligence.’

Duties towards employes are those of a master.3

§ 3. Telegraph messages. A. Duty and earn—A telegraph company is in

the nature of a common carrier, and, subject to reasonable regulations, is required

to receive and promptly transmit and deliver all messages tendered in good faith.‘

It may require prepayment for messages, but if it accepts a message without such

requirement, it is held to the same degree of care and diligence as if the proper

charges had been paid.‘ There is no duty to transmit messages lacking the requi

site stamp,‘ and the subsequent repeal of the Federal statute requiring a revenue

stamp to be attached to telegraph messages does not validate an agreement pre

viously made to send a. message unstamped.’

D1. Passerby took refuge under a. porch

and current of lichtning ran in and killed

him while leaning against iron grating.

(‘umberland Tel. & '1‘. Co. v. Martin's Adm‘r,

25 Ky. L. R. 787. 76 S.‘ W. 394.

92. The placing of wires under direction

of city will not be enjoined at instance of

earlier company. unless power of city is

abused to oppression of complainant. Chi

cago Tel. Co. v. Northwestern Tel. Co., 199

7ii]. 324. 66 N. E. 329.

Insuflielency or evidence to how that wires

of a telephone company were so strung as

to amount to an unreasonable interference'

with the rights of an earlier company. Id.

03. Leeds v. New York Tel. Co., 79 App.

Div. [N. Y.] 121. A telephone company will

be liable for an injury to a traveler in the

street caused by a dangerous condition of its

poles and wires. when it knew or by the ex

ercise of ordinary care might have known of

the dangerous condition of the street. “'est

Ky. Tel. Co. v. Pharis [Ky] 78 S. W. 917.

Definition 0! ordinary care no npplicd to n

telephone company in maintaining its poles

held not erroneous when it was said to be

what degree of care usually exercised by or

dinarily prudent and "skillful" men, the word

"skillful" being objected to. Cumberland T.

& T. Co. v. Warner [Ky.] 79 B. W. 199.

94. Improperly placed pole and injury

from contact. ' Alice. W. C. & C. 0. Tel. Co.

v. Billingsley [Tex. Civ. App.] 77 S. W. 255.

Wire attached to old brick chimney on build

ing struck by arm of derrick. causing chim

ney to tail, proximate cause of injury to

pedestrian struck by falling chimney.

Leeds v. New York Tel. 00.. 79 App. Div. [N.

Y.] 121. Removing an instrument and leav

ing wires in such condition that atmospheric

electricity is conducted into the building.

Fact that owner of building consented to act

not a defense in action by third person in

jured thereby. Southern Bell Tel. & T. Co.

v. McTyer. 137 Ala. 601.

M. Evidence insufficient to show that de

tendrints owned or were in control of con

cealed telephone wire causing injury. Lee

v. Md. Tel. & T. Co., 97 Md. 692.

98. In action for injuries caused by fall

of chimney to which wire was attached

which was struck by derrick arm, defective

nature of mortar and appearance of brick

and mortar when chimney tell is competent

to show actual existing condition. Leeds v.

New York Tel. Co.. 79 App. Div. [N. Y.] 121.

W. In an action for injuries caused by a

sagging wire. the condition of the wire at

the point some months later cannot be

shown. Hannurn v. Hill. 52 W. Va. 166.

98. Contact with sagging wires. Fries

enhan v. Michigan Tel. Co. [Mich.] 96 N. W.

501. Party injured by contact with wire

thrown down by limb of decayed tree. En

sign v. Central N. Y. Tel. & T. Co., '19 App.

Div. [N. Y.] 244.

99. Campbell v. Delaware & A. Tel. & T.

Co. [N. J. Law] 56 Atl. 303. Fall of pole.

Kyes v. Valley Tel, Co. [Mich] 93 N. W. 623.

1. Rev. Laws, 0. 122. § 15. Riley v. New

England Tel. 8: T. Co., 184 Mass. 150, 68 N.

E. 17.

2. Riley v. New England Tel. 6: T. Co., 184

Mass. 150. 68 N. E. 17.

3. See Master and Servant. 3 Curr. Law.

p. 801. Lineman employed by n railroad held

a. passenger while being carried to his work.

Carsvvell v. Macon, D. & S. R. Co., 118 Ga.

826. .

4. 5. Cogdell v. W. U. Tel. Co. [N. 0.] 47

S. E 490.

o. 7. W. 77. Tel. Co. v. Young, 138 Ala. 240.
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The contract liability of the company respecting messages runs to the sender

whose agent it is.“ The contract of transmission is made where the message is re

ceived for transmission and recovery for breach of the contract is governed by the

laws of the place where made.’

its liability.

By special'contractlo it may affect the degree of

Conditions limiting liability, even though contained in another company’s blank

which the sender used,“ bind him when brought home to him.12 Wire tapping has

been held not an “interruption,”" and failure to send not a “mistake or delay"

within such conditions.“

ture is not “gross” negligence."

A mistake in misreading an obscure or illegible signa

A stipulation on the back of a blank limiting lia

bility for unrepeated messages is inapplicable where message was negligently laid

aside in the transmitting oilice."

Transmission.—Messages need not be transmitted during hours when offices

are closed and not operated under the company’s rules." This is no protection:

however if the oilice actually was open and able after regular hours to do so," nor

where the sending agent undertook absolutely to make immediate delivery,“ or

specially contracted for an extra compensation to transmit."

Errors in transmission of an unrepcated message must be guarded against by

ordinary care only.:1 Under a constitutional provision declaring telegraph com

panies to be common carriers, 8. telegraph company may not escape liability for neg

ligence in erroneous transmission by stipulating against liability in case of unre

peated or cipher messages.”2

injury.“

Error in transmission must be proximate cause of

In order to say that a delay was unreasonable, the circumstances of time and

distance and the ordinary speed as well as any agreements made must be consid

8. In the transmission of a. telegraph

message. the telegraph company is the agent

of the sender and is not liable to the sendee

for damages arising out of error in the

transmission. Brooke v. W. U. Tel. Co. [Ga.]

46 S. E. 826.

0. Message being trom Clarendon, Arie.

to Nancy Grove, Tom. the contract was made

in Arkansas. and there could be no recovery

for mental anguish for delay In delivery. nc

tlon being brought in Texas. \V. U. Tel. Co.

v. Buchanan (Tex. Civ. App.] 80 S. W. 561;

Bryan v. W. U. Tel, Co., 133 N. C. 608; W. U.

Tel. Co. v. O‘Callaghan [Tex. Civ. App.] 74

S. W. 798.

10. None shown by evidence that sender

told messenger calling for telegram that it

must be delivered by a certain hour and that

the messenger repeated the declaration to

the operator. Jacob v. W. U. Tel. Co. [Mich.]

98 N. W. 402.

ll. Jacob v. W. U. Tel. Co. [Mich.] 98 N.

W. 402; Young v. W. U. Tel. Co.. 65 S. C. 93.

12. Stipulations on back of blank are not

binding where message written by agent and

not signed by sender. W. U. Tel. Co. v.

livaide Nat. Bank [Ten Civ. App.] 72 S. W.

232.

13. In an action for damages for payment

of draft on message sent by wire tapper,

stipulations as to nonliabillty for interrup

tions are inapplicable. W. U. Tel. Co. v.

Uvnlde Nat. Bank [Tex Civ. App.] 72 S. W.

23:14. And so with a condition exempting

from liability for mistakes nnd delay! Where

there ll a total omission to send or deliver.

Beatty Lumber Co. V. W- U- T01. Co.. 52 W.

VI. 410.

15. Signature looked as much like that

received as that actually signed. The nec

iigonce was not so gross as to destroy pro

vision in contract limiting liability to amount

paid for sending message. Altman v. W. U.

Tel. Co., 84 N. Y. Supp. 54.

Iii. Brooks W. U. Tel. Co., 26 Utah, 147,

72 Puc. 499.

17. \V. U. Tel. Co. v. Christensen [Tex.

Civ. App.] 78 S. W. 7“.

18. A company may not claim that its

cities was kept open only between certain

hours, where the message in question was

sent after such hours and there was an

operator on hand to receive the messages

and a boy to deliver them. Bright v. W. U.

Tel. Co., 132 N. C. 917.

10. Where agents promised immediate de

livery 01 an important mesnge. without giv~

ing the sender notice of the hours of the

receiving ofiice. W. U. Tel. Co. v. Crumpton.

138 Ala. 632.

20. W. U. Tel. Co. v. Perry. 30 Tex. Civ.

App. 243, 70 8. W. 439; W. U. Tel. Co. v.

Cavin, 30 Tex. Civ. App. 152, 70 S. W. 229.

21. On an unrepeated telegram. the com

pany is not liable for an error in transmit

ting figures unless it was due to a want of

ordinary care. W. U. Tel. Co. v. Brown [Tex.

Civ. App.] 75 S. W. 359.

22. Const. Miss. 1890. l 196. Postal T. &

C. Co. V. Wells [Mlss.] 35 SO. 190.

23. "Pay net proceeds to us" sent as pay

"no" proceeds to us. held not the cause of

recipient‘s conversion of proceeds. Strnhoru

Hutton-Evans Comm. Co. v. W. U. Tel. Co.,

101 Mo. App. 500, 74 S. W. 878.
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ered." Particular instances of delay recently passed on as unreasonable, either in

fact" or as matter of law," are cited. If there be negligent delay, the aggrieved

person must not contribute to the injur_\~ by undue delay in acting to protect him

self or avert the injury.” An action induced by a statement of an operator is not

contributory." Derangement of apparatus by a storm is an excuse for delay.” but

it is no excuse that there was no messenger and the agent was not permitted to

leave the office,” nor that an operator who had been told better sent to the wrong

station bearing the same name."

In the absence of instructions to repeat, a company is not liable for neglect of

operator to notify sender of inability to send message through to destination on

account of storms."

DcIirrry.-—It is the duty of a telegraph company to exercise ordinarv and rea

sonable diligence to find the addressee and make delivery," despite a slight varia

tion of name,“ and it may not always depend solely on the address as to delivery.

but must use diligence to acquire fuller information ;" but if address be to a street

and number in a city, a failure to send to a residence of the addressee in a suburb

is not negli gence."

24. Where a telegram ineffectual for er

rors was delivered on Saturday afternoon

and the company agreed to resend it. they

were not liable for failure to deliver correct

ed telegrarn until Monday where it was not

shown when the corrected message was

agreed to be sent. or the time ordinarily

required for transmission and delivery or

how far addressee lived from telegraph of

fice. Altman v. W. U. Tel. Co., 84 N. Y. Supp.

54.

:5. Delay of eighteen hours in delivering

message whereby father was prevented from

reaching bedside of sick child on an earlier

train shows negligence. W. U. Tel. Co. v.

Pearce [Miss] 34 So. 152.

20. A delay of 27 hours in sending a mes

sage 22 miles is unreasonable and the jury

may be told that it makes the company lia

ble. W. U. Tel. Co. v. Parsons, 24 Ky. L. R.

2008. 72 S. W. 800.

27. Where negligent transmission of tele

gram announcing sickness of child gave

name of a nephew and parent requested re

ceiving operator to wire relay office and ask

whether message was correct, and on re

ceiving an affirmative reply. did not return

home until next day. when he received a

message announcing the death of the child,

he was not guilty of contributory negligence.

Efird v. W. U. Tel. Co.. 132 N. C. 267. Where

there was some evidence that funeral could

not be delayed, there was no negligence in

failing to ask a postponement. W. U. Tel.

Co. v. Crawford [Tex. Civ. App.] 75 8. W.

843.

28. Recovery for failure to land telegram

that could have been received at office of

destination before closing hour will not be

defeated by fact that sender consented to

sending next day, where such consent was

only given after representation of sending

agent as to inability to transmit because

ofllce closed. W. U. Tel. Co. v. Seftel [Tex.

Civ. App.] 71 S. W. 618. Plea of contribu

tory negligence in not using further efforts

to communicate with addresses may be re

butted by evidence that defendant's agent

stated to plaintiff that message had been

delivered. W. U. Tel. Co. v. Barefoot [Tex.

Civ. App.] 74 S. W. 660.

The sender is not guilty of contributory negligence in failing

20. The agent showing no partiality and

acting in good faith and with diligence. Un

der the Missouri Statute. Rev. St. 1899, §

1255. Taylor v. W. U. Tel. Co. (Mo. App.)

SO 8. W. 697.

80. W. U. Tel. CO. v. Parsons, I4 Ky. L.

R. 2008. 72 S. W. 800. ‘- -

31. The sender told the agent to which

place the message was to be sent. W. U.

'i‘ei. Co. v, Parsons, 24 Ky. L. R. 2008, 72 S.

W. 800.

82. Jacob v. W. U. Tel. Co. [Mich.] 98 N.

W. 402.

83. Reed v. W. U. Tel. Co.. 31 Tex. Clv.

App. 116, 71 S. W. 389: Hlnson v. Postal Tel.

Cable Co., 132 N. C. 460. On the issue of

diligence in discovering place of residence.

evidence as to fact that addressee was well

known and resided within a. few blocks of

the office is admissible, but not that of par

ties who did not know addressee. W. U. Tel.

Co. v. James. 31 Tax. Clv. App. 503, 73 S.

W. 79.

Illustrations: The company in the ab

sence of agreement or custom is required

only to use diligence to deliver message in

town to which it is addressed. W. U. Tel.

Co. v. Harvey, 67 Kan. 729, 74 Pac. 250. Dili

gence in delivering message is shown where

messenger spent afternoon in trying to lo—

cate addressee and failing, and a service

message was sent for more specific address.

W. U. Tel. Co. v. Cross' Adm'r, 25 Ky. L. R.

268, 74 S. W. 1098.

A telegraph operator in a servant and not

an agent of the company. hence his knowl

edge is not imputed as an agent‘s. Knowl

edge concerning addressee. W. U. Tel. Co. v.

‘Vofford [Tex. Civ. App.] 74 S. W. 943.

34. A mistake in the spelling of the

sendee‘s name does not relieve the company

of the duty of reasonable diligence in deliv

ering the message. Cogdell v. W. U. Tel. Co.

[N. C.] 47 S. E. 490. Company held negli

gent. and liable for not delivering to a per—

son named “Hurlburt” a message addressed

to “Hulburt.” Hurlburt v. W. U. Tel. Co.

[Iowa] 98 N. W. 794.

85. W. U. Tel. Co. v. Bowen [Tex. Civ.

App.] 76 S. W. 613.

36. W. U. Tel. Co. v. Christensen [Tex.

Clv. App.] 78 S. “’. 744.
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to give exact address, where the one furnished is the fullest he could obtain by the

exercise of reasonable care." A person addressed only by description need not be

sought for in unlikely places."

A telegraph company may fix reasonable free delivery limits." and hold de

livery until charges outside these limits are paid or guaranteed provided the sender

lmew the fact‘0 or a prompt demand was made on him to do so.“ If other reason

be given it is not protected by this rule,‘2 nor where it has otherwise agreed.“

There may be a recovery for failure to deliver beyond free limits where company

with knowledge of that fact undertook delivery and transmission without extra

charge and might with diligence have found addressee within such limits.“

Merely telephoning to an addressee outside of free limits has been held not enoug ."

Delivery to others for addressee—A telegraph company does not implicdly

agree to deliver message to addressee in person, but merely to make a good legal

delivery.“ Whence, if an agent for the purpose of receiving or forwarding makes

a mistake, it is imputed to the addressee," unless a mere volunteer undertakes to

deliver for the company." A telegram sent to one in care of a corporation is prop

erly delivered to an agent of the corporation where addressee cannot be found after

diligent search,“ and it is not necessary to inform the agent of the corporation as

to its contents or importance.“0 Where the person in whose care message is sent

refuses to accept same, it then becomes the duty of the company to use reasonable

efforts to find sendee, and on failure to do so to ask a better address.“ Any delivery

good in law as between the company and addressee is good as between company and

sender."

31. W. U. Tel. Co v. Bowen [Tex. Civ.

App.] 76 S. W. 613.

38. Adill'f‘FHOe was described as “traveling

picture man" Company showed due dili

gence in trying to locate him by making a

canvass of hotels and boarding houses and

making inquiries at picture store and an

other telegraph office and was not expected

to look for him in a camp yard. W. U. Tel.

(‘0. v. Cox [Tex. Civ. App.] 74 8. W. 922.

39. Roche v. W. U. Tel. Co.. 24 Ky. L. R.

845. 70 S. W. 89. Rule as to delivery beyond

free delivery limits without guaranty or pre

payment of tea may be shown in action for

delay in delivery of message. W. U. Tel. Co.

v. fiross' Adm'r, 25 Ky. L. R. 288. 74 S. W.

1098.

40. Failure to deliver is not excused by

fact that addressee lived beyond tree deliv

ery limits and the extra charge had not been

paid, where it did not appear that sender

knew of limit or that company had demanded

payment of charge. Bright v. W. U. Tel.

Co., 132 N. C. 317.

41. Where a telegraph company was un

willing to deliver a message beyond the free

limits without its charges being paid or

guaranteed. it was negligent in not writing

sender to pay or guaranty some. Brynn v.

W. U. Tel. Co.. 133 N. C. 608.

42. It was bad faith for a. company to

wire "Party not known." where address was

known but beyond delivery limit and deliv

ery charges had not been paid by sender.

who did not know that nddressec‘s residence

was without the free delivery limit. Brynn

v. W. U. Tel. Co.. 183 N. C. 608.

43. Where there is an agreement to make

the delivery and collect charges from ad

dressee. Roche v. W. U. Tel. Co., 24 Ky. L.

IL 845, 10 S. W. H.

The addressee may authorize delivery to another than him to whose care

44. W. U. Tel. Co. v. Davis. 80 Tex. Civ.

App. 590. 71 S. W. 813.

45. Ordinary diligence is not exercised by

messenger in telephoning met 01' possession

ot message which he delivers the following

day, where addressee lives only fifteen min

utes distance from ofllce, though beyond tree

delivery limits. “2 U. Tel. Co. v. Pierce

[Tex. Civ. App.] 70 8. TV. 360.

40. Norman v. W. U. Tel. Co., 31 Wash.

.177, 72 Pac. 474.

41. Addresses directing 1 hotel clerk to

forward messages brought to him consti

tutes such clerk his agent for the receipt

of the messages. W. U. Tel. 00. v. Barefoot

{Tom} 78 S. W. 914. A message was sum

eiently delivered to a hotel clerk at ad

ilressee's regular boarding place. where the

messenger handed same to him and he wrote

thereon the address to which it was to be

Forwarded and delivered same to messenger

with verbal orders to forward as directed.

ld. A telegraph company is not liable for

errors in telephoning message to addressee.

the messenger acting as addressee's agent.

Norman v. W. U. Tel. Co., 31 Wash. 677, 72

Pac. 474. An employer‘s refusal to accept

will be imputed to the nddrcssee and not the

telegraph company. Hinson v. Postal Tel.

Cable Co.. 182 N. C. 460.

48. There may be a recovery for negli

gence where telegram is delivered to a.

neighbor tor delivery to addressee who falls

to deliver in time to enable addressee to

reach bedside of child. “1 U. Tel. Co. v.

Below [Tex. Clv, App.] 74 S. W. 799.

40, 50. Loner v. W. U. Tel. Co.. 131 N. C.

256, 59 1.. R. A. 417.

m. lllnson v. Postal Tel. Cable Co.. 132

N. C. 460.

5:. Norman v. W. U. Tel. Co.. 31 Wash.
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the message is sent.“ When a message cannot be delivered, it is the duty of the

company to lo notify the sender, stating the reason, so that the sender may supply

the deficiency and secure delivery.“

Delivery of messages in wrong sequence—For negligent delivery of successive

messages in wrong order, the company is liable." It is not liable for delivery of

two messages received at diil'crcnt offices, in wrong order, unless it was under con~

tract or other obligation to deliver them in the order received for transmission.“

The sender need not indicate such order on the face of the message." '

Secrecy.—The company obligates itself to keep the contents of the message

secret from the world,“ but penal statutes against employee who disclose messages

create no liability of the company in damages.“ _

Spurious messages—A company is liable for negligence“ whereby wire tappers

were enabled to perpetrate a fraud by sending false messages to one who was free

from contributory negligence," but there is no warranty of genuincncss." It is not

a defense that telegrams deceived agent and the company was free from fault, un

less defendant shows some precautions taken to prevent perpetration of such fraud.“a

(§ 3) B. Injury and damages—There may be no recovery where no injury

resulted.“ Thus delay must have been the proximate cause of the injury or loss

as illustrated in the cases cited.“ Neither substantial nor exemplary damages are

recoverable for noudelivery of social messages.“

57?. 72 Fee. 474. The fact that the ad

dressee told sender to address messages to

him in care of a certain person no that they

could be forw'nnled does not show a special

contract to deliver the messages to such por

eon. W. U. Tel. Co. v. Barefoot [Tex.] 76

S. W, 914.

58. W. U. Tel. Co. v. Barefoot [Tex] 76

S. W. 914. It is good as against sender act

ing as his agent. 1d.

54. Failure to so notify a sender is of

itself evidence of negligence. Cogdell v. W.

U. Tel. Co. [N. C.] 4'! S. E. 490.

55. Where a. telegraph company receives

a second message to be transmitted for the

purpose of revoking a prior message. and

negligently delivers the last melaage first

so as to revoke the wrong message. it is lla

bio for damages thereby caused. Allogation

setting out such facts in substance suffi

ciently alleges negligence of the company.

Hooker v. W. U. Tel. Co. [Fla.] 34 80. 901.

56. An allegation not stating such a duty

held not to state a cause of action. Hooker

v. W. U. Tel. Co. [FlaJ 34 So. 901.

M. A sender of two messages who does

not indicate on the face of them which is

the later is not guilty of negligence barring

recovery for damages for delivery of the

messages in wrong order. where he ex

plains the facts to the company's agent. who

agrees that they will be delivered in the

order received. Hooker v. W. U. Tel. Co.

[Fla.] 34 80. 901.

58. Actual damage—Sl—allowed for di

vulging contents of telegram. but punitive

damages refused. there being no willful

wrong or gross negligence. and no damage,

except actual outlay. being shown. Cock v.

W. U. Tel. Co. [Miss] 86 So. 392.

50. Code 1892. i 1301. Cock v. W. U. Tel.

Co. [Miss.] 36 So. 302.

00. A telegraph company is liable for lose

occasioned by wire tapping. where its oper

ator informed the party committing the

fraud what the "call" was for a certain town.

W. U. Tel. Co. v, Uvalde Nat. Bank [Tex.

Civ. App.] 72 S. W. 232. In an action by

addresses of a forged telegram sent by a

wire upper. a prima facie case is made by

proof of delivery of telegram. its forged

character and resulting loss and burden of

freedom from negligence rests on company.

W. U. Tel. Co. v. Uvalde Nat. Bank [Tex.]

77 S. YV. 603.

61. Bank not guilty of contributory neg,

iigence in paying draft to confederate of

wire topper. W. U. Tel. Co. v. l'valde Nat.

Bank [Tex. Civ. App.] 72 S. W. 232.

02. There in no absolute warranty of the

authenticity of a message rendering a com

pany free from negligence liable for loss

caused. occasioned by delivery of a forged

telegram sent by a wire tapper; the ground

of liability is negligence. W. U. Tel. Co. v.

Uvalde Nat. Bank [Tex.] 77 S. W. 603.

03. W. U. Tel. Co. v. Uvalde Nat. Bank

[Tex.] 7'! S. W. 603.

(H. A telegram accepting offer does not

show a consummated sale no as to relieve

company from liability on sale to another be

cause of delay in delivering telegram. W.

U. Tel. Co. v. Snow. 81 Tex. Civ. App. 275. 72

S. W. 250._ Where a. transaction is complete.

a. telegraph company is not liable for delay

in a telegram attempting to annul same.

Salmons v. W. U. Tel. Co., 133 N. C. 641.

There may be no recovery for delay in de

livery of a telegram accepting terms of sale

where there is a. variance as to the terms

and seller could not be required to accept.

W. U. Tel. Co. v. Burns [Tex. Civ. App.] 70

S. W. 784. A telegraph company sued for a

missent message by which the price of goods

was quoted greatly below the market price

may urge the invalidity of the contract as

a defense. the purchaser knowing the mar

ket price and having grounds for belief that

the message was erroneous. Germain Fruit

Co. v. W. U. Tel. Co.. 137 Cal. 598. 70 Pac.

658. 69 L R. A. 675. '

65. A statute making a telegraph com
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Damages for nondelivery are determined by laws of place of contract for trans

mission and not of place of receipt." A company is liable as for a tort committed

in the state where the message erroneously transmitted from without the state was

sent by addressee’s agent.‘m

General and special damages—Money paid for transmission and delivery is

recoverable as actual damages in an action for nondelivery." In addition all spe

cial damages may be recovered which were within the contemplation of the parties

when the message was sent.’0 What these are often depends on the company’s

knowledge of the important character of the message,71 and this may be shown by

the message itself;72 but a cipher message does not impart it," even though the

pany liable for damages caused by neglect

of operators in receiving, copying. transmit

ting or delivering messages makes the com

pany liable only for damages. the proximate

result of the negligence [Rev. St. 1898. Q

1778]. Fisher v, W. U. Tel. Co., 119 lVis. 146,

96 N. W. 645. The court cannot say that the

evidence of damages claimed is too remote

where from the facts relied on, more than

one inference could be drawn as to whether

they were the proximate cause of the injury

olaimed. Marsh v. W. U. Tel. Co., 65 8. C.

430.

Resultlng mental anguish. W. U. Tel. Co.

v. O'Callaghan [Tex. Civ. App.] 74 S. W.

798; TV. U. Tel. Co. v. McFadden [Tex. Civ.

App.] 75 S. “I 352. The company is liable

to a mother deprived of the privilege of at

tending a child's funeral by delay in deliv

ering telegram where she could have reach

ed the place by private conveyance or could

have had the funeral postponed had she had

knowledge of the death. W. U. Tel. Co. v.

Parsons, 24 Ky. L. R. 2008, 72 S. W. 800.

Mental anguish is proximate cause of neg

ligence in delivery of telegram where de

livery delaycd until after departure of only

train that could have. reached child before

death. \V. U_ 'l‘el. Co. v. Sefl‘el [Tex. Civ.

App.] 71 S. YV. 616. “‘here message convey

ing knowledge of storm assured recipient of

safety of relatives and was his first knowl

edge thereof, the delay in delivery will not

be held the proximate cause of mental an

guish thereafter until recipient reached bed

side. though delay prevented taking an

earlier train. Gaddis v. YV. U. Tel. Co. [Tex.

Civ. App.] 77 S. \V. 37. Humiliation of a sis

ter by reason of the fact that a brother was

buried at a distant place at the cost of

strangers, he having no means. is too re

mote to constitute recoverable damages

against a telegraph company. W. U. Tel.

(‘0. v. McNairy [Tex. CiV. App.] 78 S. \V.

969.

Resulting loan of contract: “'orry causing

failure to reap benefits from school course

too remote. W. l7. Tel. Co. v. Partlow, 30

Text. Civ. App. 599. 71 S. w. 584. Delay in

delivery of telegram purporting to terminate

negotiations then pending cannot be claimed

991 the proximate result of loss of a contract

which might subsequently have. been made.

Fisher v. \V. U. Tel. Co., 119 \Vis. 146, 96 N.

W. 515. A company will be liable for one

losing a purchase through delay in deliver

ing a telegram. though if he had known of

.gclriy he could by telegraphing have pro

vented the loss. \V. U. 'l‘el, l‘o. V. Show, 3

Text. Civ. App. 275. 72 S. \\'. 250.

('onenrrlng negllgencr of others: “'here

plaintiff received a (It'lfli'cd lelcil't‘flm at a

time when only train by which he could have

reached his mother's bedside was scheduled

to leave. telephoned the station and was

erroneously told that the train was on time

when in fact it was over two hours late. the

defendant's negligence was not the proxi

mate cause of plaintiff's inability to attend

the funeral. Higdon v. W. U. Tel. Co., 32

N. C. 726.

88. W. U. Tel. Co. v. Cross' Adm'r, 25 Ky.

L. R. 646, 76 8. W. 162.

67. Bryan v. W. U. Tel. Co., 133 N. C. 603.

Mental anguish recoverable in Texas. though

message sent to a state not allowing that

element. \V. U. Tel. Co. v. \Yaller ['l‘ex.

Civ. App.] 72 S. W. 264; TV. U. 'l‘el. Co. v.

Buchanan [Tex. Civ. App.] 80 S. \V. 561; \V.

U. Tel. Co. v. O‘Callaghan [Tex. t‘iv. App.]

74 S, W. 798; W. U. Tel. Co. v. “'aller. 96

Tex. 589. 74 S. W. 761; \V. U. Tel. Co. v. An

derson [Tex Civ. App.] 78 S. W. 34.

Otherwise where the. laws of the state

from which telegram is sent do not allow re

covery in such cases. \V. 1’. Tel. (‘o. v.

Christensen [Tex. Civ. App.] 78 S. \\'. 7H.

68. Postal T. & C. CO. v. \Vel‘is [Miss] 35

So. 190.

60. \V. U. Tel. Co. v. Lawson, 66 Kan. 660.

72 Pac. 283. I

70. TV. U. Tel. CO. v. Mellor [Tex. (‘iv.

App.] 76 S. W. 449; W. U. Tel. Co. v. Chris

tensen [Tex. Civ. App.] 78 S. \V. 744. Dam

ages from a parent's failure to be present

at a son's funeral on account of delay in

transmission of telegram announcing death

are within contemplation of the parties,

though a reply message from the parent

would have been necessary to secure post

ponement to enable him to reach place of

funeral in time. W. U. Tel. Co. v. Swearingin

[Tex.] 78 S. \V. 491. A company is liable for

difference in salary earned by teacher who

lost position by negligence in transmission

or message, but not for lessened beneiit from

studies due to worry over the loss. \\-’. H.

To]. Co. v. Partlow, 80 Tex. Civ. App. 599, 71

S. \V. 684.

71. A telegram announcing death of a

named person sufficiently discloses its im

portance to authorize recovery of damages

for anguish, though relation between sender

and seudee not disclosed. Bright v. W. U.

'l‘el. Co., 132 N. C. 317. A telegram that a

party’s wife is at point of death signed by

the husband gives sufficient notice of its

importance. Meadows v. \V. U. Tel. Co., 182

X. C. 40.

72. \\'here a message discloses enough of

its nature and importance to put an ordinary

and prudent man on inquiry. the company

will be liable for all damage directly and

proximately resulting from negligence in
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parties frequently communicated in that way." When a death message did not

disclose the relation of the parties, and the company had no other notice of the

relation, there could be no recovery for mental anguish."

The damages must be certain" and not speculative."

Mental anguish to one in loco parentis" or to a grandparent," but not to an

uncle,“0 is an element of damages.“ In some jurisdictions, it may be the sole ele

ment.” In most jurisdictions, it may not be recovered for unless accompanied

with other injury." In Arkansas, there can be no recovery for mental anguish

caused by delay in transmission and delivery of a telegram, such anguish being the

sole element of damage.“

J‘L telegraph company is not liable for effects on addressee’s mind different

from the purpose of the message“ or remote mental eifects induced by peculiar

bodily condition.“

Mental anguish at inability to obtain a favorite clergyman to conduct funeral

may not be recovered for in an action for damages for delay in delivering message."

The measure of damages for failure to send or deliver an offer to purchase

lumber is not the difference between the cost of the lumber delivered at the point

transmission. Message showed it related to

a commercial transaction and was conspicu

ously marked "rush." Held to put the com

pany on inquiry. Brooks v. W. U. Tel. Co.,

26 Utah. 147. 72 Pac. 499. A message im

porting a. proposal to sell lumber is sufficient

to charge company with knowledge of im

portance so as to call for prompt transmis

sion and delivery. Beatty Lumber Co. v. W.

U. Tel. Co.. 62 W. Va. 410.

73- Only charges paid may be recovered

for failure to transmit an unintelligible

cipher message where the agent was not in

formed of its nature or importance. “I U.

Tel. Co. v. Mellor [Tex. Civ. App.] 76 B. W.

449.

74. Notice of nature or importance is not

to be presumed from the fact that sender

and others engaged in the same business had

sent message in cipher. W. U. Tel. Co. v.

Mellor [Tex. Civ. App.] 76 S. W. 449.

75. W. U. Tel. CO. v. Wilson [Tex.] 75 S.

W. 482. Message failed to show relation of

addressee to dangerously sick person men

tioned in message. \V. U. Tel. Co. v. Wilson

[Tex. Civ. App.] 76 S. W. 600.

76. Compensatory damages cannot be re

covered for failure to send or deliver a mere

proposal to sell lumber as they are con

tingent on acceptance. Beatty Lumber Co.

v. TV. U. Tel. Co., 52 W. Va. 410. Failure to

deliver telegram to come and contract for

building houses is too uncertain. Harmon

v. Wv U. Tel. Co.. 65 S. C. 490. A son may not

recover as an element of damages the ex

penses in making a. futile trip to attend

father‘s funeral where he was notified other

wise of the death. Alexander v. W. U. Tel.

Co.. 126 Fed. 446. Cost of exhuming and re

burying remains may not be recovered in the

absence of evidence that plaintiff incurred

the cost. W. U. Tel. Co. v. “'atson [Miss]

33 So. 76.

1'7. Altman v. W. U. Tel.

Supp. 54.

78. Bright v. W. U. Tel. Co.. 182 N. C. 317.

79. W. U. Tel. Co. v. Crocker, 135 Ala 492.

80. An uncle may not recover for mental

anguish at inability to attend niece's funeral.

W. U. Tel. 00. v. Wilson [Tex.] 75 S. W.

Co.. 84 N. Y.

81. Cowan v. W. U. Tel. Co. [Iowa] 98 N.

W. 281.

8:. Bryan v. W. U. Tel. Co.. 133 N. C. 603.

In North Carolina. delay preventing attend

ance of bedside of near relative may be re

covered. Meadows v. W. U. Te]. Co.. 132 N.

C. 40. Louisiana. Graham v. W. U. Tel. Co.,

109 La. 1069. A father may recover for in

creased mental anguish caused by witness

ing the suffering of a. sick child where such

anguish is caused by the negligent failure of

the company to promptly deliver the father's

message to a. physician to come at once.

W. U. Tel. Co. v. Cavln. 30 Tex. Civ. App.

152, 70 S. \V. 229. Telegram announcing

death and time of funeral of mother. Hurl

burt v. W. U. Tel. Co. [Iowa] 98 N. W. 794.

Recovered where plaintiff was prevented

from reaching mother's bedside before death.

\V. U. Tel. Co. v. Shaw [Tex. Civ. App.] 77

S. W. 433. Failure to deliver a. telegram an

nouncing father‘s death. Cogdell v. W. U.

Tel. Co. [N. C.] 47 S. E. 490.

88. In the Federal courts there may be no

recovery for mental anguish unaccompanied

by pecuniary loss or physical injury. Ten

nessee courts held not to have construed

statutes of state as to delay to allow for

mental anguish. W. U. Tel. Co. v. Sklar [C.

C. A.] 126 Fed. 295. Virginia. Alexander v.

W. U. Tel. Co., 126 Fed. 445. Alabama. W. U.

Tel. Co. v. Blocker. 138 Ala. 484. Special dam

ages for mental anguish recovered for failure

to deliver a telegram announcing sickness

and death of mother, so that plaintiff could

not view the remains before burial. W. U.

Tel. Co. v. Crumpton, 138 Ala. 632.

84. W. U. Tel. Co. v. Buchanan [Tex. Civ.

App.] 80 S. W. 561.

85. Gaddis V. W. U. Tel.

App.] 77 S. \V. 37.

88. Mental suffering aggravated by preg

nancy may not be recovered for in an action

for failure to promptly deliver message from

plaintiff to her husband. the company hav

ing no knowledge of this fact. W. U. Tel.

Co. v. Pearce [Miss] 34 So. 162.

87. TV. U. Tel. Co. v. Arnold, 96 Tex. 49&

73 S. TV. 1043

C0. [Tex. Civ.

482.
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of delivery and the fixed price, but the difference between such price and the

market value of the lumber at the time when delivery would have been made if

contracts had been consummated“ or the amount for which it did sell after diligent

effort};n Where delay prevents sale of grain at price above the market price, the

measure of damages is the difference between the price that would have been re

ceived and the market price without reference to the amount actually received

for the grain thereafter.”0 A party injured by delay in delivery of telegrams post

poning sale is entitled to recover to the extent of his actual interest in the property,

where the telegram shows he had some interest.”1

For mental anguish the recovery should be limited to such sum as would

compensate plaintifi'.”

L‘a'cmplary damages are recoverable where delay was willful." There can be

no recovery of punitive damages for failure to deliver a telegram in time where

there is no gross negligence, willful wrong or disregard of the sendee’s rights.“

They are not recoverable in Kentucky unless physical injuries were suffered.”

(§ 3) C. Procedure—It is competent to stipulate for presentment of claim

within a limited time,“ and the bringing of suit is a good presentment." The

matters alleged in the complaint must be suiliciently stated to show all the neces

sary elements of the cause of action,” with legal certainty and specificness.”

88. Beatty Lumber Co. v. W. U. Tel. Co..

62 W. Va. 410.

89. Where failure to deliver results In

loss of sale of property to a person who had

agreed to purchase it at a certain price, the

measure of damages is the difference be

tween the amount sender would have re

ceived and the amount he did receive on a

sale after use of due diligence. Brooks v.

\V. U. Tel. C0._ 26 Utah, 147, 72 Pac. 499.

90. W. U. Tel. Co. v. Nye & 3. Grain Co.

[Neb.] 97 N. W. 305.

0!. W. U. Tel. Co. v. Wofford [Tex. Civ.

App.] 74 S. W. 943.

92. W. U. Tel. Co. v. Herning, 24 Ky. L.

R. 1433. 71 S. W. 642.

Adequacy or excenlllvellellt $1,995 not ex

cessive for negligent failure to deliver tele

gram announcing sickness of child until

after death. “I. U. Tel. Co. v. James. 31 Tex.

Civ. App. 503, 73 S. W. 79. “.000 is excessive

for grief at inability to attend funeral of

son where telegram announcing fatal sick

ncss was delayed. but parent would have

been in time for funeral if he had started on

its receipt. though a later telegram an

nounced death and told him that he need not

come; the grief being more attributable to

loss of son than inability to attend funeral.

Verdict reduced to 8500. W. U. Tel. Co. v.

.Bowles [Ten Civ. App.] 76 S. W. 456. A

verdict of $1,975 is not excessive where de

lay kept from son knowledge of death of

his father for a month and caused his burial

by strangers at public expense. W. U. Tel.

Co. v. Bowen (Tex. Civ. App.] 76 B. \V. 013.

Mental anguish of a. grandparent at failure

to reach deathbed. A verdict for 8225 not

excessive. W. U. Tel. Co. v. Crocker, 135

Ala. 492.

93. Exemplary damages are recoverable

against a telegraph company by thov sender

of a death message for nondolivery through

gross negligence of company's agents. w,

U. Tel. Co. v. Lawson, 66 Kan. 660, 78 Pac.

283.

Illustrations: “'here messenger boy in

tentionally fails to deliver message. punitive

Butler v. W. U.

by

damages may be allowed.

Tel. Co., 65 S. C. 510. Inquiry at office

parties who were told that there was no

telegram and testimony of agent that no at

tempt to find plaintiff after it was found

that she lived six or seven miles in the

country. W. U. Tel. Co. v. Watson [Miss]

33 So. 76.

Evidence that the telegram remained in

the hands of the company for 14 hours with

out uttempt to deliver is admissible to show

reckless disregard of plaintiff's rights.

Young v. W. U. Tel. Co., 65 S. C. 98.

94. Night message delivered at one o'clock

next day. after search for sendee‘s residence.

and a “service message“ for better address:

and the sendee did not use due diligence in

answering. W. U. Tel. Co. v. Spratley

[Miss] 36 So. 188.

05. W. U. Tel. Co. v. Cross's Adm‘r. 25 Ky.

L, R. 268, 74 S. W. 1098.

06. A stipulation in a contract that the

company will not be liable for damages in

any case where the claim is not presented

in writing within a. certain time is valid.

Sixty ays. Hartzog v. W. U. Tel. Co.

[Miss] 6 So. 539.

97. Bryan v. W. U. Tel. Co.. 133 N. C. 603:

Phillips v, W. U. Tel. Co. [Tex. Civ. App] 89

S. W. 997; W. U. Tel. Co. v. Crawford ['l‘ex.

Civ. App.] 75 B. W. 848.

08. Sufllciently stnted by declaration al

leging that plaintiff would have reached

home in ample time for funeral of sister if

telegram had been promptly delivered and

that delivery was not made until after fun

oral. and by reason of such willful negli

gence, plaintiff was subjected to great pain

and anguish in consequence of being de

prived of privilege of attending his sister's

funeral. Hartzog v. W. U. Tel. Co. [Mir-1.4.]

34 So. 361.

00. A petition in an action for delay in de

livering ll. message calling a parent to the

deathbed of a son is sufficiently specific where

it recites date of delivery of message for

transmission, its receipt by agent at destina

tiun. his delay in delivering message where
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Thus it must show the duty owing by defendant,1 and corresponding breach.’ and

when the action is tortwise, a negligence respecting the particular act.“

need not in Iowa allege freedom from contributory negligence.‘

l’lainiiil'

Special damages

claimed must he pleaded,‘ and an allegation of wantonness will suilice to let in

exemplary damages.“ In a state where recovery solely for mental anguish may

be had, it is necessary for defendant to aflirmatively plead and prove that tele

gram originated in a state where that is not so.’

Two actions for breach of implied contract arising out of failure to deliver

two different messages may properly be joined in one complaint.‘

A defense of condition broken must he pleaded.‘ Contributory negligence in

furnishing a bad address must he pleaded" directly and certainly.“

A denial of negligence in transmission, and trial on it makes that an issue,

though it was alleged only in delivery.n Applications of the ordinary rules of

proof and variance are shown in the cases cited."

Plaintifi must prove the harmfulness of delay,“ thus by showing that a lost

he knew that addressee lived within half a

mile of office and that but for such delay he

could have reached his son‘s bedside twelve

hours before death though it did not state

hour of son's death. Howard y. W. U. Tel.

Co., 25 Ky. L R. 828. 76 S. XV. 387.

L The complaint should show either a

contract or a. duty to deliver different mes

sages in the order in which they were re

ceived for transmission. Hocker v. W. U.

Tel. Co. (Fla.] 3‘ So. 901.

3. Under a. statute making liability de

pend on willfulneas in making delivery, a

petition is demurrable which falls to allege

willfulness or pecuniary damages [Shannon‘s

Code Tenn. ! 1838]. W. U. Tel. Co. v. Bklar

[C. C. A.] 126 Fed. 295.

3. Negligence is sumciently averrsd by

allegation that a second message revoking

an earlier message was delivered before the

earlier message. whereby the first message

reversed the last. Sender is not guilty of

negligence in failing to make the messages

so as to show their relative order where

situation was explained to operator. Hooker

v. W. U. Tel. Co. [Fla.] 34 So. 901. An ai

legation that a careless and incompetent

agent was employed is insufficient without

aver-ment that he was careless or incom

petent in the performance of the particular

set. Id.

4. Cowan y. W. U. Tel. Co. [Iowa] 98 N.

W. 281.

5. W. U. Tel. Co. v. Partlow, 80 Teas Civ.

App. 699, 71 S. W. 584; W. U. Tel. Co. v.

Turner [Tex Civ. App.] 78 S. W. 362. Where

complaint fails to state expenses incurred in

securing another position as an element of

damages. there may be no recovery therefor.

W. U. Tel. Co. v. Partlow, 30 Tex. Civ. App.

599. 71 S. W. 584.

6. Evidence of bodily discomfort occasion~

ed by delay is admissible as a basis for ex

emplary damages under an allegation of

wantonness. Young v. W. U. Tel. Co., 65 S.

C. 93.

7. Damages for' mental anguish being re

coverable in Texas for nondelivery of a tele

gram, an action therefor in Texas will not be

defeated by allegation that in New Mexico,

where the message was filed for transmis

sion. the common law prevails. W. U. Tel.

Co_ v. McNairy [Tex. Civ. App.] 78 B. W.

~969.

2 Curr. Law—1 17.

8. Under Ala. Code 1896. I 8292. provid

ing for joinder of causes of action on con

tract for payment of money. W. U. Tel. Co.

v. Crumpton, 138 Ala. 632.

9. Delay in presenting claim for damages

must he pleaded. Brooks v. W. U. Tel. Co..

26 Utah. 147, 72 Fee. 499.

10. The fact that a message could not be

delivered after reasonable effort. because the

sendce's name was misspelled should he

pleaded if relied on as a defense. Cogdell v.

W. U. Tel. Co. [N. C.] 47 S. E. 490.

11. A defense by a. company in an action

for damages for failure to deliver a message

that the sendee's name was misspelled does

not raise the issue of contributory negli

gence on the sender's part. If there is neg

ligence on the companfs part. the sender's

negligence is antecedent to. and not concur

rent with the company's negligence. Cog

dell v. W. U. Tel. Co. [N. C.) 47 S. E. 490.

12. W. U. Tel. Co. v. Parsons. 24 Ky. L.

R. 2008, 'll 8. W. 800.

13. Admissions: Evidence that an error

in transmission could have occurrcdelth

out negligence is not to be refused because

plaintiif admits that it could have occurred

without negligence. W. U. Tel. Co. v. Brown

[Tex. Civ. App.] 75 S. W. 359.

Place: Evidence of an agreement to de

liver a. telegram at a place 2% miles from a.

certain town was inadmissible under a plead

ing alleging breach of an agreement to de

liver at the town. W. U. Tel. Co. v. Byrd

[Tern Civ. App.] 79 S. W. 40. There is no

variance between averment that a. party was

"at" a. village and proof that he was in the

country two miles from the village. W. U.

Tel. Co. v. Roberts [Tex. Civ. App.] 78 S. W.

522.

Pic. of contributory nellgencc in not send

ing message in care of addressee’s employer

will not support a. finding of contributory

negligence because sender failed to inform

operator that addressee lived near a certain

building. W. U. Tel. Co. v. James, 31 Tex.

Civ. App. 503, 73 S. W. 79.

Negligence of company in care of wires

whereby plaintiff was injured by contact.

Cumberland Tel. & T. Co. v. Hunt, 108 Tenn.

697, 69 S. W. 729.

14. Plaintiff in action for damages for

delay must show that he did not get the

message in time for his purposes. Harper
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sale would have become enforceable15 or by showing other advantageous oilers."

'i‘he tonipany must show diligence on its part."

show to whom the message was agreed to be (leliveret .15

Parol evidence is admissible to

One to whom a messenger

was referred for information may state that he would have given information if

thin-d." The addressee’s whereabouts may be shown to prove the possibility of a

timely delivery.“ Statements amounting to a conclusion that there had been a

delivery may be proved as res gestae,21 and at any rate are harmless where negli

gence is proved otherwise.“

admissible as in other conspiracies.“

Conversations with a wire tappcr’s confederate are

All the circumstances of the transmis

sion may be shown when intentional delay is charged.“ It is proper to show the

duration and degree of plaintiff’s grief" by his own testimony,26 and the degree

of affection may be shown on the question of anguish ;" but it is error to admit

evidence showing the dying person’s grief of mind.“ The plaintiif may state

what he would have done had the delivery been timely.”

v. W. U. Tel. Co., 92 Mo. App. 304. There

can be no recovery of damages for delay in

delivering a message without proof that the

consequence complained of would not have

resulted had the message been properly de

livered. Where it was complained that a

father was prevented by delay in delivery of

a telegram from reaching his dying son's

bedside while the son was conscious, it was

not proven that the father could and would

have reached the son before he became un

vonscious. and it was held there should

have been no recovery. \V. U. Tel. CO. V.

Adams [Tex. Civ. App.] 80 S. W. 93.

15. Before there can be a recovery of

damages for loss of sale by reason of failure

to deliver message, plaintiff must prove that

the goods were of‘ the grade and character

tit-scribed in the message. Postal Tel. Co. v.

Rhett [Miss] 83 So. 412.

16. On the question of damages resulting

from loss of sale of cotton by delay in de

livering message, plaintiff may introduce a

copy of a telegram containing an offer to

purchase cotton at an advanced price. Pos

tal Tel. Cable Co. v. Rhett [Miss] 35 So. 829.

17. Under the laws of Iowa, the burden is

on the company to prove that the mistake

or delay was not due to its own negligence,

and it is not necessary for plaintiff to allege

freedom from contributory negligence [Code

Iowa, I 2164]. Cowan v. W. U. Tel. Co.

[Iowa] 98 N: W. 281.

18. Where addressed to "Dick Bryant

care of John King." parol evidence was ad

missible to show that the company did not

agree to deliver to John King. W. U. Tel.

Co. v. Bryant [Tex. Civ. App.] 80 S. W. 406.

Where a message was sent to "Dick Bryant

care of' John King" and King lived within.

and Bryant without, the special delivery

limits. and no contract to deliver to King,

or contract of special delivery to Bryant,

was shown. the special delivery fee being

charged. but not tendered or paid. there

could be no recovery for delay in delivery.

ld.

iii. Information of addressee‘n where~

abouts. W. U. Tel. Co. v. Waller [Tex. Civ.

App.] 72 8. W. 264.

20. Evidence of whereabouts of plaintiff

on day of receipt of telegram is admissible

in an action for delay in delivering telegram

to third person for delivery to plaintiff as

uhowin‘ ghag addressee could have made a

timely delivery. W. U. ’I‘el. Co. v. Crawford

[Tex. Civ. App.] 75 S. \V. 843.

21. The statement of the sending agent

made to the sender that he knew the tele

gram had been delivered because if it had

not the receiving office would have notified

him. \V. U. Tel. Co. v. Barefoot [Tex. Civ.

App.] 74 S. W. 560.

22. Where agent testified that receiving

ofiice did not notify him of its nondelivery

in accordance with the company's rule, the

admission of evidence that the agent told

sender that message had been delivered be

cause of this fact is harmless. W. U. Tel.

(‘0. v. Barefoot [Tex. Civ. App.] 74 S. w.

560.

23. In an action by a. bank swindied by

means of a message sent by a wire tnpper.

'1 conversation between the president of the

bank and the confederate is admissible as

part of the res gestae. W. U. Tel. Co. v.

Uvaide Nat. Bank [Tex. Civ. App.] 72 S. W.

232.

24. Admissible on the question of ex

emplary damages. Marsh v. W. U. Tel. Co.,

in" S. C. 430.

25, 20. On questions of mental anguish at

inability to attend brother’s funeral, plain

tiff may be asked as to duration of grief

and whether it was increased by inability

to attend funeral. W. U. Tel. Co. v. Simmons

[Tex. Civ. App.] 75 S. W. 822.

21. Evidence of special affection between

mother and son is admissible where son pre

vented reaching her bedside by reason of

negligent delay in delivering message an

nouncing fatal illness. W. U. Tel. Co. v.

\Valler [Tex. ClV. App.] 72 B. W. 264.

28. In an action for damages for mental

anguish caused by failure to properly trans

mit and deliver a message announcing ill

ness and death of father. it was reversible

error to admit evidence that the father had

said three days before his death that it was

hard to die without friends or relatives

about and that he wished the children in

formed if anything should happen to him.

W. U, Tel. Co. v. Jackson [Tex. Civ. App.]

80 S. W. 649. In an action for damages for

delay preventing son's presence at mother‘s

deathbed, it may not be shown that the

mother made inquiries and kept calling for

her son. W. l‘. Tel. Co. v. Waller. 96 Tex.

589. 74 S. W. 751.

211. In an action for delay preventing an
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The sending of the telegram."0 the question whether month-livery was inten

tional or inadvertent,“ whether delivery to a wrong person was negligence,"

uhether there was an undertaking for immediate delivery," or whether a lllL‘tsllge

muld have been delivered by the use of reasonable diligence.“ or plaintiff’s dili

L'vllt‘O,“ are for the jury, if there is any evidence on which they may base a find

ing.“ Proof or admission that the company received a message for transmission

and failed to deliver it to the sendee within a reasonable time raises a prime. facie

ease of negligence."

It is not misconduct of trial to admit proof after argument of what already

appeared.“ Statements of counsel as to why a larger amount was not demanded

are not erroneous if the evidence justifies the amount of recovery.“

The ordinary rules respecting instructions apply.“

uncle from accompanying plaintiff on the

train to the funeral at a distant point. the

addressee could testify that he would have

gone to the place of death, if the telegram

had been received in time. Bright v. W. U.

Tel. Co.. 132 N. C. 817.

80. There is substantial conflict authoriz

ing submission to the jury where the alleged

sender testified merely that he did not re

member having authorized it, and the mea

senger was positive that he hnd authorized

iL Norman v. W. U. Tel. Co., 81 Wash. 677,

72 Pac. 474.

81. Where the evidence leaves it doubtful

whether the failure to deliver was the result

(if inadvertence or intentional wrong. the

question is for the jury. Marsh v. W. U. Tel.

Co.. 65 S. C. 430.

:2. Where a telegram instead of being

delivered is telephoned to a. rival who ex

poses it to other prospective purchasers and

axis is defeated, the question of negligence

and consequent injury are for the jury.

lmrnes v. W. U. Tel. Co.. 120 Fed. 550.

38. There being evidence of an agree

ment to send and deliver a message the

night it was received. whether an ordinary

rule of the company as to closing at night

should apply was for the jury. W. U. Tel.

Co. 7. Shaw [Tex. Civ. App.] 77 B. W. 433.

84. Where sendee's name was spelled

"Codgell" instead of “Cogdell.” such ques

tion was for the jury. Cogdell v. W. U. Tel.

Co. [N. C.] 47 S. E. 490.

36. Whether plaintiff acted with sutTicient

ilromptness on receipt of letter containing

information in delayed telegram is a ques

tion for the jury. Phillips v. W. U. Tel. Co.

[Tex Civ. App.] 69 S. W. 997.

36. Sufllciency of evidence to authorize

jury to find that funeral would have been

delayed if telegram had been correctly trans

mitted. W. U. Tel. Co. v. Chambers [Ten

Civ. App.] 77 S. W. 273. The question of dili

zence in delivering a telegram in time to

allow recipient to reach a. parent's bedside

i~~‘-fore death is not raised as an issue for the

jury by evidence that he could have made

the trip of over eighty miles on horseback

at night; where the party on receipt of the

delayed telegram waited nine hours for a

train. W. U. Tel. Co. v. Newnum [Tex. Civ.

App.] 78 S. W. 700. The jury may be in

structed that there was no evidence of con

tributory'negllgence where defendant offer

ed no evidence and it appeared that message

could have been delivered within 15 minutes

after receipt and sometime before departure

of train, but was not delivered for three

Thus the jury must not

hours and that plaintiff was physically un

able to walk to his sister's bedside and could

not obtain a team that night but went the

following morning. Meadows v. W. U. Tel.

Co.. 132 N. C. 40. Company found negligent

where message filed at night for transmis

sion was not delivered until 5 p. m. next day.

W. U. Tel. Co. v. Shaw ['l‘ex. Civ. App.] 77 S.

W. 433.

A verdict was properly directed for plain

tiff injured by three hours‘ delay. whereby a

sale was lost where a telegraph agent at

point of delivery testified that the message

should have been received and transmitted

in ten minutes. though defendant introduced

evidence that the message had to be repeated

twice before reaching destination. Postal

Tel._Cabie Co. v. Rhett [Miss.] 35 So. 829.

37. And so places the burden on the com

pany of proving facts relied on to excuse

its failure to deliver. Cogdell v. W. U. Tel.

Co. [N. C.] 47 B. E. 490.

88. Where evidence showed that plaintiff

could have reached her mother‘s bedside be

fore death if delivered without delay. there

was no reversible error in allowing proof

after argument as to passability of roads be

tween addressee's residence and railroad

station. W. U. Tel. Co. v. Roberts [Tex. Civ.

App.] 78 S. W. 522.

30. Where recovery was for $2.000, the

full amount demanded. and was justified by

the evidence. the judgment will not be re

versed because of statement of attorney in

argument that a larger amount would have

been demanded but for fear of removal to

another tribunal. where recovery for mental

anguish would not be allowed. W. U. Tel.

(‘0, v. Perry, 30 Tex. Civ. App. 243, 70 8. W.

439.

40. See Instructions, 3 Curr. Law, 1). 461.

It is not necessary to charge that the com

pany is not an insurer if negligence is prop

erly charged. W. U. Tel. Co. v. Bowen [Tex.

Civ. App.] 76 S. W. 613. A party may not

complain at refusal of request where charge

given is more favorable than request. W.

U. Tel. Co. v. Wofford [Tex. Civ. App.] 74 S.

W. 943. Where plaintiff sued for delay in

delivery of telegram addressed to him and

also for failure to deliver telegrams sent by

him in answer thereto, an instruction to find

for defendant if the jury found certain facts

as to delay in delivery of telegrams address

ed to plaintiff was erroneous as it prevented

a. finding for plaintiff for failure to deliver

telegrams sent by him. Reed v. W. U. Tel.

Co., 31 Tex. Civ. App. 116, 71 S. W. 389.

Where allegations of complaint show negli
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be so charged that it passes over the existence of proximate cause“ or eliminates

proper items of damage.“ The charge must not assume negligence in failing to

give a proper address," or the existence of a free delivery district,“ or that mental

anguish was sufl'ered.“ .

(§ 3) D. Penalties are strictly construed, hence one for failure to “trans

mit” does not include nondelivery,“ and a statute imposing a penalty on any

employe of a telegraph company who divulges the contents of a message does not

authorize an action for damages against the company." Under the New York

act imposing a penalty for delays, the penalty may not be recovered by addressee.

the right being expressly limited to the sender." Under a statute allowing a re

covery of a penalty and damages against a telephone company for erroneous trans

mission and delay in delivery of messages, the message must be written." The

Kansas act providing a forfeiture for failure, neglect or refusal of a. telegraph com

pany to receive, transmit and deliver messages without unnecessary delays is held

invalid."

§ 4. Telephone cervical—Discrimination between telephone subscribers as

sometimes forbidden does not exist from mere failure to enforce rules against some

of the subscribers.“ A complaint for discrimination must show wherein it con

sists." In Michigan a right of a subscriber to connection through an exchange

may be enforced by mandamus.“ For refusal of a long distance connection in

violation of a contract giving this right, there may be no recovery of money un

necessarily expended."

genes on part of defendant company, the

jury may be instructed that compensatory

damages may be recovered. Young v. W. U.

Tel. Co.. 65 B. C. 93.

41. An instruction that the nature and

importance of a telegram being apparent

from its terms. no explanation is necessary

to make the company liable for nondelivery,

is erroneous. where the evidence does not

show any proximately resulting damage. W.

U. 'I‘cl. Co. v. McNairy [Tex. Civ. App.] 78 8.

W. 969.

42. Where mental anguish, physical luf

fering and intentional wrong were alleged

in one cause of action for delay preventing

attendance on father's funeral. it would be

erroneous to limit the damages for mental

anguish to the effect of plaintiff being un

able to attend the funeral and that if he at

tended or there was no funeral. he could

have no damages for such claim. Marsh v.

W. U. Tel. Co.. 65 B. C. 480.

48. Instructions assuming the sender's

failure to give an address was negligence is

on the welght of evidence. W. U. Tel. Co. v.

Bowen [Tex. Civ. App.] 76 B. W. 613.

44. The submission to the Jury as to the

duty of the telegraph company in certain

cases to deliver messages beyond the free

delivery limits of the city wherein no such

limits exist and where the point to which it

was contended the message should have been

delivered was two miles beyond the place to

which it was addressed, was misleading and

erroneous. W. U. Tel. Co. v. Harvey, 61 Kan.

T29. 74 Pne. 260.

45. An instruction that the jury can only

allow plaintiff for mental anguish caused by

being prevented from attending a funeral at

the closs of an instruction allowing (‘fimpen

sation for mental anguish. if any. does not

usqu proof of mental anguish. W. U. Tel.

Co. v. Chambers [Tex. Civ. App.] 77 B. W.

273.

46. The Missouri act providing a. penalty

‘for failure to “transmit” a. paid message

does not require a delivery. and has no extra

territorial effect lRev. St. Mo. E 1255]. Rlxke

v. W. U. Tel. Co.. 96 Mo. App. 406. 70 8. W.

265.

The complllnt alleging careless and negli

gent failure to transmit a message was suf

ficient under the statute. other allegations as

to actual delivery lmlng regarded as sur

plus-12o. Hill V. XV. U. Tel. C0. [Mo. App.]

80 B. W. l.

47. Coda 1892. i 1301. Cock v. W. U. Tel.

Co. [Miss] 36 So. 392.

48. Laws 1890, p. 1152, c. 566, I 103.

Thompson v. W. U. Tel. Co.. 40 Misc. [N. T.]

443.

49. Cumberland Tel. & '1‘. Co. v. Sanders

[Miss] 35 So. 653.

50. W. U. Tel. Co. v. Austin. 67 Ken. 208.

.‘2 Fee. 850.

51. Irvin v. Rushvilla Co-operative Tel.

Co.. 161 Ind. 524. 69 N. E. 258.

52. In an action against a telephone com

pany under a statute against discrimination.

the complaint must show wherein discrim

ination consists. Irvin v. Rushvllle Co-op—

orativc Tel. Co.. 161 Ind. 624, 69 N. E. 259.

Discrimination in failing to enforce a rule

disconnecting service of other defaulting

subscribers is not shown by an allegation

that the rule had not been enforced against

certain other patrons who “were in like situ

ation with the plaintiff." id.

53. Mahan v. Mich. Tel. C0. [Mich.] 98 N.

W. 629.

M. Exemplary damnges are not recover

able in the absence of aggravating circum

stances. Haber, etc.. Hat Co. v. Southern

Bell Tel. & '1‘. Co. [Ga.] 45 S. E. 696.
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§ 5. Quotations and ticker sanded—A telegraph company and board of

trade vending quotations may impose on customers a condition not to use same

in conducting a bucket shop.“ Property rights in, and contracts respecting such

information have been previously discussed." The Louisville ordinance punishing

telegraph and telephone companies transmitting communications used in pool

room business does not interfere with the legitimate business of a common carrier."

§ 6. Rates, tarifl's and rentals—Rates legally fixed must be reasonable ac

cording to the company’s property, value and expenses." The mayor and council

of a city having power to regulate the use of streets by telephone companies may

limit the rates charged by a. company for service as a condition to the use of the

streets." Having accepted such an ordinance, it is estopped to deny the validity

0n the ground that the rates fixed are not reasonable.‘,0 Individuals may maintain

a suit to enjoin exaction of rates greater than those allowed.u A bill is not multi

farious by reason of the fact that it shows a separate contract with each com

plainant." A foreign telephone company doing business in the District of Co

lumbia by sufierance only must furnish service at the rate fixed by laws of con

gross.“

Rentals and payment of sums—A subscriber cannot escape liability for rental

because of bad service without giving written notice, where the contract so ex

pressly provides.“ Service may be discontinued where rule as to payment of tolls

is violated,“ without stating the reason,“6 and despite the company’s indebtedness

to the subscriber," if the rule be reasonable.“ Where a telephone is wrongftu

disconnected and no pecuniary injury is shown, the measure of damages is the

rent for the period of disconnection.” There can be no recovery of punitive dam

ages for wrongful disconnection of telephone unless pecuniary injuries are suf

fer .’°

§ 7. Offenses.-—The penal code of Texas makes it an ofiense to wilfully in

terfere with the transmission of messages along telegraph and telephone lines,

and this it is held means that an “interference” is essential.“

55. Sullivan v. Postal Tel. Cable Co. [C.

C. A.) 123 Fed. 411.

66. Exchanges, etc., 1 Curr. Law, p. 1177.

57. City of Louisville v. Wehmhoi'l'. 25

Ky. L. R. 995. 76 B. W. 876. The title of or

dinance against pool rooms in the city of

Louisville and punishing telegraphs and tele

phones transmitting messages does not con

tain a plurality 0! subjects. Id.

68. In considering whether rate fixed by

law is destructive of property rights 01' an

existing company, the basis of value is the

reasonable, actual value of property, used

in the business, cost 01! maintenance and

expense of carrying on the business. Man—

ning v, Chesapeake & P. Tel. C0., 18 App. D.

C. 191.

58. Charles Simon‘s Sons Co. v. Md. Tel.

8: T. Co. [Mi] 57 At]. 193. A city ordinance

limiting rates charged by a telephone com

pany held not to have been restricted to a.

Particular kind of service by statutes regu

lating rates and providing for contracts as

to a special service. Id.

00, 61, 02. Charles Simon's Sons Co. v. Md.

Tel. & T. Co. [Md] 67 At]. 193.

03. Manning v. Chesapeake & P. Tel. Co.I

18 App. D. C. 191.

64. Atlanta Standard Tel.

117 Ga. 124.

65. Due process in not denied by discon

tinuance of service to a stockholder with line

Co. v. Porter,

of wire entitled to exchange on prompt pay

ment of tolls who is in default, though he

claims that the corporation is indebted to

him in excess of tolls claimed. Irvin v.

Rushvllle Co-operative Tel. Co., 161 1nd. 624,

69 N. E. 258.

66. Where n company has a. rule allowing

discontinuance of service on failure of patron

to pay within a certain time and the patron

is aware of the rule, he may not object that

the reason for disconnection was not told

him. Irvin v. Rushville Co-operative Tel.

Co.. 161 Ind. 524. 69 N. E. 258.

67. Service may be disconnected for fail

ure to pay tolls, though company is indebted

to patron in an amount greater than the

amount 0! the company's claim. The set

01'! may not be urged in an action against

company (or penalty. Irvin v. Rushville Co

operativa Tel. Co., 161 1nd. 524, 69 N. E.

258.

88. A rule providing for disconnection on

failure to pay for service on the 6th of the

month succeeding rendition is reasonable.

Irvin v. Rushvllle Co-operattve Tel. Co., 161

Ind. 524. 69 N. E. 258.

09, 70. Cumberland Tel. & T. Co. v. Hen

don, 24 Ky. L. R. 1271, 71 8. Vi'. 436.

71. Pen. Code, art. 784. Reward offered

for conviction does not apply where wires

are dead. Southwestern Tel. & T. Co. v.

Priest. 31 Tex. Civ. App. 345, 72 S. W. 241.
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TENANTS IN COMMON AND JOINT TENANTS.

i 1. Definition. and Dintlnctlonl (1802).

§ 2. nghln and Llabllh‘len Between 'l‘ell

nlnn (1802). Agency (1865). Contribution

and Exoneration (1866). Subrogation (1867).

§ 1. Definitions and distinctions—Tenants in common hold undivided in

terests by separate titles while joint tenants hold by a single title which passes to

the survivor of them." A common right of possession is essential to both.”

Whether a grant creates a joint tenancy or a tenancy in common depends on the

intent shown in the instrument of conveyance,“ but by statute it is generally pro

vided that they shall be regarded as tenancies in common unless the contrary

appears.“ Such a statute does not abolish joint tenancies.“ A purchase of per

sonalty by subscription creates a common tenancy." Where tenants in common

of real property sell the same, they become tenants in common of the proceeds of

the sale as personal property." An ownership cast on several persons by operation

of law is in common." The holder of a legal title may be a “tenant in common"

of the equitable estate.” In West Virginia, since tenancies by the entirety were

Rents. Profits and Proceeds of the Properly

(1867). Interest (1867). Trespass and

Waste (1867). Conversion (1868). Actions

(1868).

abolished, a deed to husband and wife makes a joint tenancy.81

is provided that husband and wife may be co-tenants.82

In California it

In Missouri, a tenant in

common may hold his interest as a homestead."

§2. Rights and liabilities between tenants—The shares of tenants in com

mon are presumed to be equal,“ unless at the time of purchase they contributed

unequal portions of the purchase price,“

72. Cyc. Law Diet. "Tenant" Tiffany Real

Prop. p. 376.

1'3. A deed to .10 person for life with re

mninder to others does not make them ten—

ants in common. Stewart v. Robinson, 25

Ky. L. R. 66. 74 S. W. 652.

74. Evidence and circumstances held not

sufficient to establish a tenancy in common.

Roberts v. Decker [Wis.] 97 N. \V. 619. A

New York statute providing for the con

struction of piers, and granting to abutting

proprietors a common interest in proportion

to the breadth of fronting lots, construed as

creating a tenancy in common between the

City of New York and abutting owners. In

re City of New York, 41 Misc. [N. Y.) 134.

Two persons deposited money in a bank.

"Account with B. or F." A joint tenancy was

created. Farreily v. Emigrant Industrial

Sav. Bank. 92 App. Div. [N. Y.] 629. Evi

dence of survivorship. Id. A grant to per

sons to hold as joint tenants and not as ten

ants in common. Redemptorlst Fathers v.

Lawier. 206 Pa. 24. Tenants in common of

land made a deed directly to one of the

tenants and a. third person as joint tenants.

Coison v. Baker, 42 Misc. [N. Y.] 407.

15. In New York, unless expressly de

clared to be a joint tenancy. McPhiliips v.

Fitzgerald. 76 App. Div. [N. Y.) 16. Where

land is purchased and paid for from a bank

deposit to which two parties contributed

equally, the deeds running to them individu

nlly. a tenancy in common ls created. Lo

vine v, Goldsmith, 83 App. Div. [N. Y.) 899.

70. Pennsylvania statutes did not make

illeznl the estate of joint tenancy. Redemp

torlst Fathers v. Luwler, 205 Pa. 24. If a

contruct provides for it in express terms the

law will allow the contract to be enforced.

Equitable Lonn & Security Co. v. Waring,

11? Ga. 599.

and this is not overcome by the fact that

77. A contract whereby the subscribers

agree to pay so much per share for an ar

ticle of personal property constitutes such

subscribers tenants in common. Valade v.

.Masson [Mich.] 97 N. IV. 59. Where a con

tract to purchase a. horse constituted the

purchasers tenants in common thereof. a

subsequent partnership by some of them to

manage the horse did not affect the liabilities

of the parties on their contract of purchase.

Id.

78. They sold to one who agreed to pay of!

certain incumbrances. sell the premises, and

return to them one-third of the proceeds.

Jackson v. Moore, 87 N. Y. Supp. 1101.

79. By statute in Oregon whenever the

marriage is dissolved, the party at whose

prayer the decree was made is entitled to

hold one-third of the other party‘s real es

tate ns tenant in common. Benfleld v. Ben

field [Or.] 74 Pac. 495. A husband and wife

after divorce become tenants in common of

the community property. “’illtamson v.

Gore [Tex. Civ. App.] 73 S. W. 563.

80. One who holds the legal title to an

estate for the benefit of himself and his

children forever is in n certain sense a ten

nnt in common with his children of an equi

table interest. Deans v. Gay. 132 N. C. 227.

8|. McNecley v. South Penn Oil Co., 52

W. Va. 616. Effect 01' “'est Virginia statutes

was to abolish estate by entirety. 1d. Sur

vivorship in estate was abolished in “'cst

Virginia by Code 1849. and re-estnblishcd by

Code 1868. Id.

82. Civ. Code, I 161.

139 Cal. 559. 73 Pac. 433.

5* Clark V. Thins. 173 Mo. 628. 73 S. W.

616. And his occupancy thereof draws to it

contiguous land owned by him exclusively,

so as to make it all a homestead. id.

Wagoner v. Silva.

84. Jackson v. Moore. 87 N. Y. Supp. 1101.



2 (hr. l.zi\\'. 'I‘ENAXTS IX COMMON, ia'i'c. § -:. 1303

the deed was made to both generally, and one who paid the taxes charged them

in equal portions to their rest-metive interests."

right of entry on the premises."

Each of the tenants has an equal

Where an heir accepted a succession and was

put in possession conjointly with his co-heirs, he is in as co-owner and not as

heir.”

All acts done by a co-tenant, and relating to or afl'ecting the common property,

are presumed to have been done by him for the common benefit of all.” Thus

possession of one is possession of all,9° hence one cannot hold adversely to the

others until ouster.In of which there must be notice if it is not actual.“2
One

tenant in common in a vested remainder cannot acquire title as against his co

tenants in remainder, during the life of the life tenant.“a
()ne tenant may recover

possession from strangers," if the title held in common will support the action.”

85. Where parties purchase land Jointly

and their contributions are unequal there is

a presumption that each party holds a share

in the property in proportion to his contri

bution. Bittie V. Clement [N. J. Eq.] 64

Atl. 138.

88. \Vhere both were very ignorant men

and one survived the other and charged tax

es paid equally to himself and his brother's

estate. Blttle v. Clement [N. J. Eq.] 54 Atl.

138.

7. A statute authorizing a majority own

er of a mine to operate it does not deprive

a minority owner of his right of entry.

Siveeney v. IIanley [C. C. A.] 126 Fed. 97.

88. His assign is entitled in a petitory

action to be recognized as owner of an un

divided interest. Brian v. Bonvillain. 111

La. 441.

89. Yarwood v. Johnson, 29 \Vash. 643.

70 Pac. 123. “'here one of several tenants

in a mining claim attempts to relocate the

same. his act lnures to the benefit of his co

tenants. Id. Evidence held to show that a

mining claim belonging to co-tenants which

had been relocated by a stranger was caused

to be relocated by one of them for the pur

pose of defrauding the others. Id. “'here

the required amount of work was done on a

mining claim belonging to co-owners, it is

presumed that the work was done by them

or some of them. Id.

90. Evidence that an administrator paid

taxes on land as land of the estate. admissi

ble to show that he held as administrator

and not adversely to the other heirs. Ash

ford v. Ashford, 136 Ala. 631. Possession of

one is possession of all. Yarwood v. John

son. 29 Wash. 643, 70 Pac. 123.

91. One co-tenant sold the entire estate

and the possession 01’ the grantee was ac

quiesced in for twenty-five years. held an

ouster. Blankenhorn v. Lenox [Iowa] 98 N.

W. 556. Occupying the common property

exclusively as sole owner, keeping up im

provements, paying taxes. and receiving the

rents and profits. Cochran v. Cochran [W.

Va.] 46 S. E. 924: Truth Lodge No. 213, A.

F. & A. M. v. Barton. 119 Iowa. 230, 93 N. W.

106. \Vhere one tenant in common claims

to own the entire estate and is in posses

sion. such possession is adverse. Culver v.

Culver's Adm‘r. 25 Ky. L. R. 296. 74 S. W.

1074. YVhere one tenant in common openly

denies the title of his co-tenants and is in

possession of and claims the entire property

himself by deed. such holding is adverse.

The right 01' joint tenants to participate in

the benefit of a superior claim purchased by

one of them in possession is dependent on

their timely offer to contribute their propor

tion of the money expended in procuring

such superior claim. Craven v. Craven [Neb.]

94 N. \V. 604. An entry by a. co-tenant under

a deed of the whole estate held to be an

ouster and suilicient to start the statute of

limitations in operation. Armijo v. Neher

[N. M.] 72 Pac. 12. One who purchases and

holds lands as of and in his own right. and

claims the tee. is inconsistent with a hold

ing to the use of himself and another.

Soper v. Lawrence Bros. Co.. 98 Me. 268.

Where a husband sells land in which his

wife has an interest, the possession of the

vendee is adverse. to her and starts the run—

nini'.r of limitations. Rose v. \Vare. 24 Ky.

L, R. 2221. 74 S. W. 188. Where one gives

a deed to the entire estate it is an ouster of

the others. The grantee may acquire title

to all by adverse possession. Merryman v.

Cumberland Paper Co. [Md.] 56 Atl. 364.

YVbere there has been an ouster of one by the

giving of a deed to the entire tract. the sub

sequent possession of a grantee ot’ the in

terest of one is that of the grantee of the

entire tract, in the absence of an ouster of

the latter. Id.

92. On an issue as to whether heirs had

notice that their co-tenant held adversely to

them. the fact that the husband of the co

tenant irI possession, who was administrator.

rendered the property for taxes as that of

the estate was admissible. Ashtord v. Ash

ford, 136 Ala. 631. Controlling and manag

ing the property: collecting rents and paying

taxes; mortgaging the premises. Golden v.

'I‘yer [Mo.] 79 S. W. 143. Where a purchaser

gets a deed from one co-tenant of his share

and which is good as color of title to the in

terests of the others. and goes into posses

sion thereunder, the record of the deed and

possession thereunder are notice to the other

co-tenants of his adverse claims. Street v.

Collier, 1.18 Ga. 470.

93. Guthrie v. Guthrie [Ky.] 78 S. W. 474.

04. Husband and wife after divorce be

came tenants in common of the community

property. She brought this action against

one claiming under a void deed. VVllliamson

v. Gore ['l‘ex. Civ. App.] 73 S. \V. 563. Squat

ters on a mining claim. Field v. Tanner

[Colo.] 75 Pac. 916; Griswold v. Minneapolis,

St. P. & S. S. M. R. Co. [N. D.] 97 N. \V. 538.

May maintain ejectment. Shelton v. Wilson.

131 N. C. 499.

05. A tenant in common of an equitable

interest cannot maintain ejectment against
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One who occupies the premises is not liable to the others for the value of

the use of the property, unless there has been an ouster, or profit was gained, or

there was an agreement to pay,“ or unless he has occupied more than his share

of the land, and then only for the rent of the excess."

A purchase by one will not be regarded as for the benefit of all, which there

fore inures to them, when it was not hostile to them," nor where a co-tenant of

the equitable title buys in the legal one,” nor where a tenant in common of a re

mainder purchases the entire estate at a judicial sale against the life tenant.l

The adjudication of the property to one at a tax sale does not devest the others

of their interest.2 When co-tenants have acquired their respective titles by difl'er

ent instruments at different times, and no relation of trust or confidence exists

between them, one may acquire a superior outstanding title for his own benefit

if it has not been created through his own default,8 but the opposite rule prevails

if a confidential relationship does exist between them.‘ In order to participate

in the benefit of a purchase of title for the benefit of the estate an offer to con

tribute must be seasonany made.“

A co-tenant can contract away his own right or any part thereof in the estate“

but a stranger who purchases a co-tenant’s interest acquires only such interest

as his vendee actually has,’ where he has notice that the shara held are unequal,a

and is bound by agreements between them respecting the property.“ Where one

conveys a part of the estate by metes and bounds the conveyance is voidable so far

as it is prejudicial to the co-tenants." Conditions precedent to transfer of one of

the shares, of which the grantee has notice, prevent his acquiring any rights as

against that tenant or share, until performance,11 but the grantee takes by estoppel

the holder of the legal title. Nails 11. Parks,

173 M0. 616. 73 S. W. 596.

08. In an action for partition it appeared

that some of the tenants had occupied por

tions of the premises adversely. Willis v.

Loomis. 87 N. Y. Supp. 1086.

M. Bennett v. Bennett [Miss.] 36 So. 452.

Q. Where a tenant in common was sued

by the holder of a superior title and his co

tennnts had notice of such suit and refused

to participate in it. he can claim no benefit

from the transaction. Asher v. Howard, 24

Ky. L. R. 961. 70 S. W. 277; Id., 24 K7. L. R.

2118, 72 S. W. 1105.

99. Where two parties purchased an

equitable estate and one of them afterward

acquired the legal title and conveyed the en

tire property, the former could not maintain

ejr-cimen! against such grantee unless he had

notice of the equities of the parties. anle

v. Thompson. 178 M0. 695. '73 S. W. 699. Plain

tiff and defendant's granior became co-ten

ants in land which was subject to prior

deeds of trust. Defendant's granth paid off

these incumbrnnces and acquired the fee

to the land at the trust sales in 1891 and

1892. Plaintiff has never offered to pay

his proportion of these transactions. Held.

in 1902 he would be presumed to have aban

doned the benefits of the transaction, Nails

v. Parks. 173 M0. 616. 73 B. W. 596.

I. Where one co-tensnt of a remainder

purchased the land at a Judicial sale, a mere

allegation by his co-ienanis that he pur

chased at less than its value would not be

sufficient to Villa“! the sale (Francis v. Mil

lion [Ky.] so 8. W. 486). and the fact that he

sold the land within a year a! an advance of

$2,000.00 did not show that the Original sale

was fraudulent as to his co-tenunts who

made no application to be permitted to share

in the transaction for 18 years (Id.). Where

one co-tenant in remainder purchased the

entire estate at. 3 Judicial sale under a col

lusive agreement with the life tenant, and

at much less than its actual cost, it did not

authorize the difference between the value

of the land and the price paid to be charged

against him as an advancement. Id.

2. The adjudication operates as a payment

of the taxes for the benefit of the others.

Bossier v. Herwig [La.] 36 80. 657.

8. Boynton v. Veldman. 131 Mich. 555. 91

N. W. 1022.

4. United N. J. R. & Canal Co. v. Consol

idated Fruit Jar C0. [N. J. Eq.) 55 Atl. 46.

5. Craven v. Craven [Neb.] 94 N. WV. 604.

Cs One co-owner cannot affect the rights

of another by contracting relative to his own

interest. Sommer v. Summer. 87 App. Div.

[N. Y.] 434.

I. Gerndt v. Conradt. 117 Wis. 15, 98 N. \V.

804. A married woman will not lose her

right to land owned by her and her husband

Jointly, simply by knowledge that her hus

band is negotiating for a. sale thereof. or

has exchanged it as his own land, or by ex

pressing casually sntisfaclion with the ex

change after it is made. McNeeley v. South

Penn Oil Co., 52 W. Va. 616.

8. One purchased the interest of a co

lenant at execution sale. The estate had

been conveyed to the co-tenants generally.

Biltlo v. Clement [N. J. Eq.] 54 Atl. 138.

0. Agreement for some of them to improve

the land of which the purchaser had notice.

Turnbuli v. Foster. 116 Ga. 765.

10. Kenoye v. Brown [Miss.] 35 So. 163.

ll. Co-lenants made a deed which was de

livered in escrow. under agreement that it
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the interest of the grantor in the plot described." One cannot convey an easement

in the common property without the consent of his co-tenants." If the deed

purports to pass the co-tenant’s interest, it is an ouster upon which the grantee

may found adverse possession,“ though in case the co-tenant so ousted is covert,

the coverture must be first extinguished.“ A mere contract to sell, and entry

under it, is not such a conveyance."

The tenants may covenant with each other respecting the estate." Where

one eo-tenant leases his moiety to another, the relation of landlord and tenant and

not of co-tcnants exists between them, and they are bound by the terms of the

lease."

Agency—One co-tenant is not the agent of the others,1° nor can he bind them

by any acts beyond the authority conferred upon him by them,20 nor lease their

interest,21 so a co-owner, who acts as manager, has no implied authority to in

stitute criminal proceedings and charge his co-owncrs with the expense thereof,“

but a sale may be ratified by suing for proceeds.“

The right and remedy of partition has been already treated in a separate

article.“ Between tenants in common it is a matter of right,“ and partition in

was only to be delivered to the grantee on

payment of a certain sum to one of them.

which one agreed to the delivery on pay

ment of a. lesser sum. On rescission of

the contract of sale such grantee could not

claim a lien on such tenant's interest for

the amount paid when the deed was deliv

ered. which she never received. Dupoyster

v. Ft. Jefferson Imp. Co. [Ky.] 80 S. W. 800.

12. Kenoye v. Brown [Miss] 85 So. 163.

18. Charleston & W. C. R. Co. v. Fleming,

118 Ga. 699.

14. Such co-tenant's grantee may acquire

title by adverse possession against the other

r-o-tennnts. Murray v. Quigley, 119 Iowa. 6,

92 N. W. 869; Hamerschlag v. Duryea. 172 N.

Y. 623. 65 I. E. 1117. Where one of several

tenants in common gives a. deed to the en

tire property. and his grantee goes into pos

session. such possession is adverse to the

remaining co-tenants. Merryman v. Cumber

land Paper Co. [Md] 66 Atl. 864. One who

enters land under a deed from one co-ten

ant purporting to convey the entire estate,

and disregards the rights of the other ten

ants in common. and sells part. of the land.

is in adverse possession. Rose v. Ware, 24

Ky. L. R. 2321. 74 S. W. 188.

Where one co-tenant conveys by males

and bounds a portion of the common prop

erty, the conveyance is voidable so far as it

operates to the prejudice of other tenants in

common. This conveyance will. however.

pass the interest of the tenant in common

who executes the deed to the land described

but will not affect land in the same parcel

not described. Kenoye v. Brown [Miss] 85

So. 183.

15. Where husband and Wife are Joint

tenants and the husband contracts for the

sale of the entire estate, the possession of

his grantee is not adverse as to the heirs

of the wife until the husband‘s death. Mc

Neeley v. South Yenn Oil Co.. 52 W. Va.

616.

16. McNeeley v. South Penn Oil Co.. 52 W.

Va. 616.

Fullington v. Kyle Lumber Co. [Ala]

35 So, 852.

18. Gregg v. Roaring Springs Land & M.

P0" 97 Mo. App. 44. 70 S. YV. 920. As be

tween co-tenants, when one is in sole pos

session under agreement with the other. and

the relation of landlord and tenant exists be

tween them, statutes defining the rights and

duties of co-owners of mines have no appli

cation. 1d.

19. One who has committed trespass on

lands held by tenants in common cannot

avoid liability to one by showing payment

to the other. without the knowledge or con

sent of the former. Wazoner v. Silva, 139

Cal. 669, 73 Pac. 433. A husband is not pre

sumed the agent of his wife in the manage

ment of their common property from the

mere fact of marriage. 1d. A tenant in

common may settle or release his own in

terest. but not the interest of his co-tenanis.

Proceeds of a. sale of land. Jackson v. Moore.

81 N. Y. Supp. 1101.

20. Authority to deliver a deed does not

authorize a tenant in common to bind his

co-ienants to perform additional acts not

provided for in the deed. Glllliam v. “’alker.

135 Ala. 459. Transfer of water for irrigat~

ing purposes. Beers v. Sharpe [Or.] 75 Fee.

717.

21. A lease executed by a guardian after

some of the co-tenants attained their ma

jority. Jackson v. O'Rorke [Neb.] 98 N. W.

1068. A husband leased an entire tract, :1

portion of which was owned by himself and

wife as community, and the balance by the

community and another jointly. Snyder v.

Hardin): [Wash] 76 Fee. 813.

22. Croasdale v. Von Boyneburgk. 200 Pa.

15.

as. One contended that his interest did

not pass in a sale by the others. It was

shown that he had received his share of the

purchase price, and had lndorsed the check

received in payment. “’hitaker v. Hicks

[Iowa] 99 N. W. 575; Nails v. Parks, 173 M0.

616, 73 S. W'. 596.

24. Partition, 2 Curr. Law, p. 1097,

25. The fact that injury will result to the

property or that a lien exists on one tenant's

interest does not affect it. Mylln v. King

[Ala.] 35 So. 998. Right. to partition not lost

by inches (Brumback v. Brumback, 198 Ill.

'36, 64 N. E. 741). or an agreement between

ill the tenants for the purchase of one ton

int's interest, where such agreement had

been canceled as between vendor and claim
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specie rather than by sale is favored,” according to the equities of the several

co-tenants."

pute as to the existence of the co-tenancy.“

Possession will be allowed to rest in the occupant pending a dis

Where a partition has been decreed

void, a co-tenant cannot claim any severable specific interest in the portion claimed

by him in severalty, though he is entitled to an undivided portion of the entire

tract.” The allowance of a claim by one against the estate of another for an

excess of the purchase price paid is not a bar to a suit for partition and to enforce

the lien."0 A mortgage given on property held by the mortgagor in indivision

cannot be defeated as to the mortgagor’s interest by a subsequent partition.‘1

Contribution and emanation—The right to contribution by co-tenants arises

whenever one pays for the common benefit," and he is entitled to a lien on the

share of the other,33 which is not inferior to a judgment lien of other creditors.“

and in order to be entitled to contribution he must share the rents and profits-5""

He has such a right when he pays taxes," or other moneys for the benefit of

the estate," though he may have done so supposing himself to be sole owner.“8

(‘ompensation for individual services in managing the joint property is never

allowed in the absence of agreement express or implied,” or unnecessary repairs_‘u

ant in partition (Mylin v. King [Ala.] 35 80.

998).

so. It is only when the land cannot be

partitioned that a sale may be ordered. Kloss

v. \\'_vlezalek. 207 111. 328. 69 N. E. 863. Un

der Montana statutes giving co-tenants “who

hold and are in possession of real property”

a right to sue for partition actual physical

possession is not necessary. Heinye v. Butte

& Boston Consol. Min. Co. [C. C. A.] 126

Fed. 1.

27. Where one has improved a part of

the estate, he is entitled on partition to have

such part allotted to him. Cleared wild land.

llennett v. Bennett [Miss.] 36 So. 452.

28. One held actual possession of the en

tire estate. in good faith believing himself

to be the owner and had made improvements

and paid taxes. Brian v. Bonvillain, 111 La.

441.

20. Puckett v. McDaniel, 96 Tex. 94. 70 S.

\V. 739.

30. Funk v. Seehorn. 99 Mo. App. 587, 74

s. W. 445.

3!. Bank of Jeanerette v. Stansbury, 110

in. 301.

32. More than his share of price. Grove

v. Grove, 100 Va. 656. “'here co-tenants

save notes to pay off incumbrances on prop

orty which they purchased. and afterwards

the notes were paid by some of them. the

payment of the notes operated as a. pay

ment of the purchase price. Funk v. See

hoi'n, 99 M0. App. 587, 74 S. YV. 445.

33. Flven though the. money was not used

to extinguish an ineumhrance so as to give

rise to a lien by subrogation. Funk v. See

lzorn. 99 .\lo. App. 587. 74 S. YV. 445. One

who is eurety on and pays a note given by

eo—tenants in payment of the joint property

his a lien on the property for debt and in

terest. it'irnes v. Barnes. 24 Ky. L. R. 1732,

72 S. \V. 282, “'here co-tenants. in order to

pay incumbrances, gave notes for money

which was used as a common fund to dis

phnrgp ingumbrflneoq on several parcels of

Prnvm-ty' no separate account beinzr kept

rm- each pay-C(AL and some of them paid the

notes. they were entitled to a lien on all the

plll‘i‘o‘lg and ‘verfl "fit rt'HirlCli'il {O 0510‘] par

cel {or the amount paid on its account.

Funk v. Seehorn. 99 Mo. App. 587. 74 S. \\'.

445.

34. Funk v. Sechorn. 99 Mo. App. 587, 74

S. \V. 445.

35. Eighmey v. Thayer [Mich.] 98 N. \\'_

734.

30. One had paid all the taxes. Bennett

v. Bennett [Miss] 36 So. 452: McClintock v.

Fontaine. 119 Fed. 4i8, If one of several rc

maindermen pay the taxes on the joint estate

during the life of the life tenant, he cannot

enforce contribution against. his co-tenants

in remainder. Dowuey v. Strouse [Va.] 4:!

S. E. 348,

87. In partition. one has a lien on tin

other's share for any sum to which the for

mer is entitled, as compensation for im

provements. Bennett v. Bennett [Miss] 36

So. 452. \Vhere a husband and wife im

proved the community property during mar

riage. at the death of the husband and on

partition she was entitled \to compensation

from her husband's heirs for such improve

ments. Legg v. Legg [\YashJ 75 l’ac. 130.

if he defend a suit involving the estate he

is entitled to contribution for expenses so

incurred. This is true even though he has

had no notice from his co-tenant to defend.

McClintock v. Fontaine. 119 Fed. 448. Ken

tucky statute allowing a recovery of count

by one co-tenant against others who did not

appear or have counsel in the. case does Hui

apply to unsuccessful suits brought by third

parties but only to actions by the co-tenant.

i-‘rancis v. Million |i\'y.] 80 S. \V. 486.

38. A (to-tenant in possession erroneously

claiming the entire estate is entitled to cred

it t‘or taxes paid. Armijo v. Neher [N. M I

72 Pac. 12.

:10. One held possession and managed the

iomt property. claiming entire ownership.

despite the wishes and claims of the others.

lie was held to account for the rents and

protlts. Anderson v. Norther [Fla.] 33 So.

619. “here a tugboat was owned by sev

eral. the managing owner could not claim a

salary where no salary had ever been paid.

and the agents employed by him, who man

aged the boat and solicited the business,

were paid out of the common receipts.

Uroasdale v. \’on Boyneburgk, 206 Pa. 15.
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or for the cost of unsanetioncd improvements, unless they add to the rental or per

manent value of the estate,“ and then only for his proportionate share of the

added value at the time of partition and not the cost of the improvements;.2 but

for improvements made by agreement, the others must contribute." If in the

state of nature one part was more valuable than the remainder, the others are

entitled to “contribution” on a partition.“

This right to compel contribution may be enforced against infants as well

as against adults.“ but the amount recoverable is limited to what was expended

for their benefit,“ and must be claimed within a reasonable time." The claim

runs against heirs and not the estate of a deceased co-tenant who is thus liable.“

The lien is not enforceable until partition.“

Subrogafion.-—So if one tenant in common pays off a. mortgage against the

estate he is entitled to be subrogated to the place of the mortgagor, but he must

have the claim assigned to him and not have it cancelled.“

Rents, profits and proceeds of the properly.—One tenant in possession,“ or

receiving the rents and profits, is bound to account to his co-tenants,“ and for

this also a lien may be had.“3 If one co-tenant defraud another of proceeds of

the land, the court will give him relief.“ In accounting where one has been in

possession and has received the rents and profits and paid the expenses of keeping

up the estate, the expenditures should be set off against the receipts.“ To require

accounting of rents as against co-parties in partition, they must be made adver

sary." Where a managing co-owner fails to account, and is compelled to do so

by legal proceedings, he is personally liable for the costs."

Interest—A co-ienant is entitled to interest on such payments," and con

versely, is liable for interest on rents and profits taken."

Trespass and waste—One co-tenant may commit trespass on another lawfully

40. Armijo v. Neher [N. M.] 73 Pac. 12.

41. Armijo v. Neher [N. M.] 72 Pac. 12;

Anderson v, Northrop lFla.) 33 So. 419.

42. A house built by one. Ileppe v.

Szczepanski [Ill.] 70 N. E. 737.

43. Clearing wild land. and building

houses thereon. Bennett v. Bennett [Miss.]

726 80. 452, A purchaser from one of such

eo-tenants who takes with notice of such

agreement is bound by its terms. Turnbuii

v, Foster, 116 Ga. 765.

44. Bennett v. Bennett [Miss.l 86 So. 452.

45. Where one tenant in common procures

the release of a widow's right of dower un

assigned and homestead at a reasonable

price, and his co-tenants receive the benefit

of it. they must contribute their proportion

ate share of the money necessarily spent.

Case v. Case. 103 Ill. App. 177.

46. Arthur v. Arthur, 76 App. Div. [N. Y.]

3.10. Added value less than cost or improve

ments. Eighmey v. Thayer [Mlch.] 98 N. W.

734,

47. Where one co-tenant with full kno'wl

edge of conditions of the estate has receipted

for 27 years for rentals for a certain amount

he is barred from claiming a. larger amount

because a. certain deed was declared to be a

mortgage. Lancaster v. Flowers [Pa] 57

Atl. 526.

48. De Grange v. De Grange. 96 Md. 609.

54 Atl. 663.

49. Grove v. Grove, 100 Va. 656.

50. Kinkead v. Ryan [N. J. Err. 4': App.]

55 Atl. 730.

51. Stephens v. Hewitt [Tex. Civ. App.]

77 S. 1V. 229.

52. Though he is ignorant of their title.

Eighmey v. Thayer [Mlch.] 98 N. W. 734.

53. In partition a co-tenant has a lien on

the other's share for any rents to which he

may be entitled. Bennett v. Bennett [Miss.]

36 So. 452.

54. Where the joint property is sold. the

co-tenants are entitled to share equally in

the proceeds. even though one presumed the

property was selling for less than it really

did, the true price being concealed from

him. Walker v. Evans. 98 Mo. App. 301, 71

S. W. 1086.

55. Accounting between co-tenants. Barnes

v. Barnes, 24 Ky. L_ R. 1732. 72 S. W. 282;

Eighmey v. Thayer [Mlch.] 98 N. W. 734.

56. “’here a. defendant in partition al

leged that certain co-dei'endants had occu

pied portions of the premises and collected

rents and appropriated them. the issue so

raised could not be determined except by

service of the answer on the co-deiendanta.

VVilles v. Loomis, 87 N. Y. Supp. 1086.

57. Managing owner oi.’ as tugboat.

dale v. Von Boyneburgk. 206 Pa. 15.

58. Where one co-tenant holds the record

title and mortgages for his own use. such

lncumbranee is not a. lien on the interest of

a co-tenant. Hanson v. Hanson [Neb.] 97

N. “C 23. One who discharges incumbrances

or makes lasting improvements on the land.

Id.

50. Under a New Mexico statute, is co

tenant erroneously claiming the entire estate

is liable for interest on his co-tenant's share

of the rents and profits received by him.

Armijo v. Neher [N. M.] 72 Pac. 12.

Croes
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in sole possession.” What will constitute waste depends on the circumstances

of each particular case.“

Conversion—The mere fact that one co-tenant has the use and possession

of personalty, even though it prevents the use and possession of the other, furnishes

no ground for action, unless such possession develops into a destruction of the

property or denies the rights of the others." The plaintiff suing as a co-ownei- of

converted personalty need not allege who is the other co-owner.“

Actions.—Tenants in common must join in actions ex delicto and for injuries

to their real property and their remedy is not severable.“ One may sue alone if

the whole cause of action has passed to him,“ or he is given such right by statute,“

or where one has settled for his portion," and a defendant could not object to the

nonjoinder." An action which suspends the running of the statute of limitations

against a tenant in common in adverse possession suspends it as to co-tenants not

in possession.” Co-tenants, in order to recover the entire damage to the estate,

must show that they are sole owners, and in order to recover their proportion they

must prove their interest."

The question of title and right of possession cannot be adjudicated between

tenants in common, none of whom is in possession.'1 Parties may join to recover

possession and quiet title who are community tenants as to part and ooltenants

with a third person as to part." '

TERRITORIES AND FEDERAL POSSESSIONS.

! 1. Politlcal Status (1888). 9 4. Local Law. and Practice; Terrltorinl

i I. Orgnnlzntion and Government (1860). Court- (1570).

§ 8. Jurisdictlon, Powers, Duties and Lin

bllillel (1800).

§ 1. Politiml status._—The District of Columbia is a part of the United

States for all domestic and international purposes." For purposes of customs

00. A co-tenant is a trespasser who enters ‘ In California a husband and wife may sue

during the temporary absence of the co-ten- , jointly for injuries to their common prop

ant holding possession by consent, and , erty. Trespass. Id.

throws out the iatter’s property. Resp v. 66. If a tenant in common by his will

Wagner, 21 Pa. Super. Ct. 268. grants to his survivor his interest in pending

01. An owner of an undivided interest in actions for injuries to the estate, such sur

innd can be restrained from cutting the tim- vivor is entitled to prosecute the actions in

ber thereon without the consent of his co- his own name for the full amount of dam

owner. Cotten v. Christen, 110 La. “4. In ages sustained by both. McPhiilips v. Fitz

Mnssachusetts a tenant in common or joint‘ gerald, 76 App. Div, [N. Y.] 15.

tenant who cuts doWn any timber without 00. In Utah a co-owner of personal prop

30 days' notice to all the others of an in- erty may maintain an action for conversion

tent to enter and improve the land is iia- without joining his co-owner. Boiey v.

ble for three times the amount of damages Allrcd. 25 Utah, 402, 71 Pac. 869.

assessed. Proctor v. Proctor, 182 Mass. 415, 87. Jackson v. Moore, 8'! N. Y. Supp. 1101.

65 N. E. 797, o 08. Where some had settled with one

62. Conversion cannot be assumed from who held the Joint property and received

the fact that one co-tenant refuses to deliver their share of the proceeds. Jackson v.

to the other his portion of the property. Mc- Monro, 87 N. Y. Supp. 1101.

Carthy v. McCarthy. 40 Misc. [N. Y.] 180. 00. Possession of one being for all. Lock

63. The defense that defendant is co-own- iear v. Builard. 138 N. C. 260.

er and is lawfully in possession of the prop- 70. Heirs bringing action for trespass did

erty is not admissible on demurrer. Boiey not show that they were the sole heirs.

v. Ailred. 25 Utah, 402, 71 Pas. 869. Texas & N. O. R. Co. v. Smith [Tex. Civ.

64. Where defendant had made some kind ADP-l 30 S- W. 247.

of an agreement with one co-tenant, and 71. A third person was in possession.

another hm! knowledge of it, it is no roasun Wotherington v. “'iliiams [N. C.] 46 S. E.

for not joining all co-tenantsupnrties plain- 7:3,

tiff in an action for damages. Armstrom: v. 72. A husband and wife owning a. portion

Canada [Miss] 85 So. 138. Personal prop- of a tract as community and the remainder

erty. Jackson v, Moore. 87 N. Y. Supp. 1101. Jointly with another may join with each

i'iuier a California statute. a husband and other and the Joint owner in a suit to re

wife who are tenants in common may Jointly oover possession and quiet title. Snyder v.

sue for trespass on the land! held in common. Harding [Vi'nshJ 75 Pac. 812.

Wagoner v. Silva. 139 Cal. 559, 73 Pac. 433. 78. James v. U. 8., 88 Ct. Cl. 615 dictum,
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and taxation, Porto Rico is held not to be so," but inhabitants thereof, though

settled prior to the treaty of ccssion, are held not to be aliens." The “foreign”

status of the Philippines ceased by exchange of treaty ratiiieations, and the presi

dent’s proclamation, and imports thereafter entered were not foreign though pre~

viously shipped." Likewise respecting Porto Rico, imports from which entered

at any time on the day of proclamation were not foreign." Treaties do not relate

back of the proclamation, however, and earlier entries are therefore foreign."

The constitution of the United States was not extended to the Hawaiian Islands

by their annexation." The courts of the United States take judicial notice that

by the treaty of Paris the Philippine Islands became part of the territory of the

United States.” Also of the existence there of a state of insurrection after that

time." In thecase of adjoining territories, the Federal sovereignty is primary

and undivided, and extraterritorial rights lawfully acquired by inhabitants of

one do not become divested by erection of states and their laws.“ The word

“state” in Federal statutes does not include the territories or District of Columbia,

unless such appears to be the clear intention of congress."

§ 2. Organisation and govemnzent.-For certain purposes the territorial

government is distinct, and therefore officers appointed for territorial purposes

under territorial acts are territorial oilieers, though such acts be re-enacted or

approved by congress."

§ 3. Jurisdiction, powers, duties and liabilities—The legislative power is

subordinate to that of congress, hence an act of congress cannot be amended."

Territorial legislative assemblies have power to make such provision as they deem

proper for the care and custody of persons convicted of crimes under their laws.”

They may create such liabilities as congress empowers them to do." A grant of

common-law jurisdiction to territorial courts does not limit legislative power to

regulate procedure." The organic act of the territory of Hawaii, extending its

ernment of the United States. La Rue v.

Kan. M. L. Ins. Co. [Kan] 75 Pac. 494.

. Prior appropriation of waters in Wy

74. The island of Porto Rico Is not a part

of the United States. within that provision

of the constitution which declares that “all

duties. taxes. and excises shall be uniform oming for consumption in Montana. Willey

throughout the United States." De Pass v. v. Decker [VVyoJ 78 Pac. 210.

Bidweil, 124 Fed, 615. Section five of the 88. In the Federal statute for the suppres

sion of the lottery traffic (U. 8. Comp. St.Foraker act. providing a temporary govern

1901. p_ 3178), the word "state" does not inment and revenues for Porto Rico. which pro

vides that on and after the day of its tak

ing effect all goods, wares, and merchan

dise previously imported from Porto Rico

for which no entry has been made. or entered

without payment of duty, and under bond for

warehousing, shall be subject to the duties

imposed by the act upon the entry or with

drawal of the same is constitutional, though

not uniform within the United States. Neither

is it 0! post facto. being civil not criminal.

De Pass v. Bidwell. 124 Fed. 615, citing

Downes v. Bidwell, 182 U. S. 244. 45 Law. Ed.

1088.

15. Gonzales v. Williams, 192 U. S. 1.

76. American Sugar Ref. Co. v. Bidwell,

124 Fed. 677. ‘

77. Howell v. BidWQll. 124 Fed. 688.

78. Armstrong v. Bidwell, 124 Fed. 690.

70. Newland‘s resolution of July 7, 1898,

did not substitute the 5th and 6th amend

ments for the criminal procedure of the

islands. Hawaii v. Mankichl, 190 U. B. 197,

47 Law. Ed. 1016.

80- La Rue v. Kan. M. L Ins. Co. [Kara]

75 Pac. 494.

81. That for some time after December

10, 1898. the inhabitants of the islands were

in a state of insurrection against the gov

elude the territories or district of Columbia;

consequently a shipment of lottery tickets

to or through such territories or district is

not prohibited by the statute. U. S. v.

Vi'helpiey, 125 Fed. 616.

84. Loan commissioners of Arizona.

Schuerman v. Aria, 184 U. S. 342, 46 Law. Ed.

580,

85. Murphy v. Utter, 186 U. S. 95, 46 Law.

Ed. 1070.

88. Contract between Oklahoma's gov

ernor and Kansas authorities for use of

Kansas penitentiary. Legalized by act of

congress. In re Terrill, 66 Kan. 815, 71 Pac.

589.

87. Power of Arizona to issue funding

bonds ‘ ' ' "until Jan. 1, 1897" means

that the specified debts accruing prior there

to may be funded. not that the bonds must

be then issued [Act Cong. June 6, 1896]..

Schuerman v. Ariz., 184 U. S. 342, 46 Law. Ed.

580. Under the same act, Pima. County

bonds in aid of the Arizona N. G. R. Co. may

be refunded when regularly issued. though

the railroad was never built. Murphy v.

Utter, 186 U. S. 95. 46 Law. Ed. 1070.

88. Ariz. Rev. St. 1887. par. 837. dischar

ging motion for new trial by operation of
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legislative power to all rightful subjects of legislation not inconsistent with the

constitution and laws of the United States, includes the power to legislate in the

matter of taxation,“ and this power is not limited by section 8, article 1, of the

constitution, requiring “that all duties, imposts and excises shall be uniform

throughout the United States.” This is a rule applying only to taxation by the

United States.“0

The power of congress to legislate for the District of Columbia. includes rea

sonable regulation of vendors’ stands,“ of the disposal of garbage,"2 and the emis

sion of dense smoke from chimneys.” It may amend charters of corporations of

the District pursuant to reserved power therein.“ Congressional power proper can

not be delegated in local regulations." The commissioners are empowered to adopt

certain regulations for the administration of the laws.“ Newspaper publication of

police regulations being essential to the enforcement of any penalty thereunder, it

will be presumed to have been done in a prosecution for the violation of one of the

regulations many years after the date of the Act of Congress authorizing them."

Cases arising under laws of the District relating to public works and assessments for

cost of same,” to nuisances from smoke)“, receive appropriate treatment in their

respective topics.

§ 4. Local laws and practice; territorial courts—Constitutional guaranties

relating to procedure do not apply to appurtenant possessions, but only to terri

tories that are part of the United States.1 Where a local code has been adopted

for the territory as in Alaska, practice in its courts is governed by its code and

not by the rules of the Federal courts.2 Oklahoma district courts sitting as Fed

eral district courts follow the territorial practice and procedure as far as prac

ticable and not in conflict with Federal laws.‘ They have jurisdiction when so

sitting of all Federal crimes in Indian reservations by persons not Indians and

of certain ones by Indians.‘ In the Indian Territory the United States courts

have jurisdiction, since Act Cong. June 7, 1897, to enforce by foreclosure sale

mortgages to white men on Cherokee Indian land improvements.“ A private

law if not decided at and of term—upheld;

especially since such jurisdiction shall be

“limited by law" [U. 8. Rev. St. Q 1866].

James v. Appel, 192 U. S. 129.

89. Hawaiian income tax law held valid.

W. C. Peacock & Co. v. Pratt [C. C. A.] 121

Fed. 772.

00. iv. C. Peacock 8: Co. v. Pratt [C. C. A.]

121 Fed. 772.

01. Mont: v. D. C.. 20 App. D. C. 568.

92. Dupont v. D. C.. 20 App. D. C. 477.

08. An act of Congress declaring the

emission of dense smoke in the District of

Columbia an offense is within the power con

ferred on that body to legislate for the Dis

trict. Bradley v. D. C.. 20 App. D. C. 169.

ill. l-leension of car-line ordered. Metro

politan R. Co. v. Macfarland, 20 App. D. C.

421.

95. Act of Assembly D. C. Aug. 23. 1871,

regulating auctioneers' fees. held to affect

power of contract. hence void. Smith v.

Olcott, 19 App. D. C. 61.

00. Building" regulations. Q 84. requiring

special permit or subdivision of a lot if

block of two or more dwellings is to be

erected thereon. held not a regulation. Hence

building permit must. issue if otherwise

proper. Macfarland v. U. 8., 18 App. D. C.

554.

m. Ullman v. D. C.. 21 App. D. C. 241.

Nothing appears as to the date uan which

the regulations were passed and the emu-g

apparently assumes that they were passed

at the time of the act of congress authoriz

ing them [Act of Jan. 26, 1887 (24 Stat.

flfifil]. Id.

08. See Public Works. etc.. 2 Curr. Law.

p. 1328; Metropolitan R. Co. v. Macfarland.

20 App. D. C. 421; Fidelity & Deposit Co. v.

IT. 8.. 20 App. D. C. 876: Barnes v. D. C.. .77 Cl.

Cl. 342; Alfred Richards Brick Co. v. Roth

well, 18 App. D. C. 516; Macfarland v. Byrnes_

19 App. D. C. 681.

98. Sinclair v. D. C.. 20 App. D. C. 314.

Sec Nuisance, 2 Curr. Law. p. 1062.

1. Criminal prooedure in Hawaii. Hawaii

v. Manklchi. 190 U. S. 197, 47 Law. Ed. 1016.

I. The Code of Alaska abolishes the dis

tinction between actions at law and suits in

equity. and provides a single form of action:

hence the rule of the Federal courts that

both legal and equitable titles are necessary

to support a. suit in equity to quiet title is

not applicable in Alaskan courts. Fulkerson

v. Chisnn Min. & Imp. CO. [C. C. A.] 122 Fed.

782. Under the Code of Alaska. 11 cause of

‘action at law cannot be united with a cause

of action in equity, or either with one in

admiralty. Attempt to unite cause of action

for foreclosure of mortgage on vessel with

one to enforce liens for wages. Bruce v.

Murray [C. C. A.] 123 Fed. 386.

8, 4. “'elty v. V. S. [Okl.l 76 Pnc. 121.

5. Such jurisdiction withheld fl‘um tlmm

by Act May 2. 1890. has been conferred hr the
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individual cannot use the name of a territory in bringing a Cl\ll suit without

special statutory authority.“ l’ending actions covered by a swing clause to prose

cute the same to judgtncnt do not abate by acts substituting new courts before

a case is remanded to the trial court.’ Judgnu-nts of the supreme court of llawaii

are reviewable by the United States supreme cottrt in the same cases as are those

of the state courts,I and similar practice is followed,° and its district and circuit

court judgments are reviewable in like cases and manner as are those of other

district and circuit courts." The practice and jurisdiction on appeal is fully

treated elsewhere.“ The district courts of Oklahoma have the status of con

gressional courts during all of their sessions, whether at the time engaged in

Federal Circuit, Federal District, or territorial business," and the clerk thereof

is entitled to his per diem when it so sits, whether or not business is transacted

and whichever kind of cases be tried." But in Arizona, it is held that the ter

ritorial legislatures may prescribe salaries for services pertaining to the territorial

business of the courts, but not in cases where the United States is a party.“

A court of the District of Columbia is a court of the United States.“

THREATS.

To threaten is not an offense unless by statute so declared, e. g. the crime of

“extortion by threats,”" already discussed." Coupled with other matters, a

threat may be an assault," or a false imprisonment," or a false pretence,a or a

postal ofiense,21 or it may justify violent or forcible self protection.“ '

TIME.

In the computation of amounts where a definite period of time is the agreed

standard of measurement, every intervening Sunday must be included and count

ed," and a. holiday, which is not the last day, must be included ;“ but the authori

ties conflict as to whether the last day being a dies non shall be excluded}5 and the

later act. Crowell 7. Young [Ind. T.] 69 S. 17. Extortion, 1 Curr. Law, p. 1198.

\V. 829. Such mortgage is not a "sale" void 18. Assault and Battery, 1 Curr. Law, p,

under the Cherokee Const. Id. 218.

6. Ter. v. De Wolfe, 18 Okl. 454, 74 Pac. 123113- False Imprisonment, 1 Curr. Law, p.

98. .

7. Rearrangement of Alaska courts. Shoup 20. False Pretenses and Cheats, 1 Curr.

\'. Marks [C. C. A.] 128 Fed. 82. Jurisdic- Law, p. 1204.

tion expressly declared attaches whether the 21. Postal Law, 2 Curr. Law. p. 1253.

courts be continuations of former ones or M. Assault and Battery, 1 Curr. Law, p.

218: Homicide, 2 Curr. Law. p. 223.

23- The amount of damages due under a

newly created ones. Bird v. U. 8., 187 U. S.

118, 47 Law. Ed. 100.

8, 9. Equitable L. Assur. Soc. v. Brown,

187 U. S. 308, 47 Law. Ed. 190.

10. Where Federal Jurisdiction is founded

wholly on a constitutional question. the cir

cuit court of appeals has no jurisdiction.

Wright v. MacFarlane 8: Co. [C. C. A.] 122

Fed. 770.

11. See Appeal and Review. 1 Curr. Law,

p_ 85; Key v. Roberts, 20 App. 1). C. 391,

12. 13. U. 8. v. Warren [Okl.] 71 Pac. 685.

14. Martin v. lea County [Arm] 73 Pac.

"99.

15. Within the intent of the constitution.

art, 3, James v. U. 8., 38 Ct. Cl. 615. The

‘ezislation of Congress has always been upon

the theory that the courts of the District are

permanent tribunals, and since 1863, legisla

tive and executive construction have unl

i'orrnly treated them as established under

an. 3 ot the constitution. Id.

16. In re McCabe [MonL] 73 Pac. 1106;

G‘o‘rer v. People, 204 Ill. 170, 68 N. E. 464.

contract providing for the payment of $5

per day for every car delayed in delivery

after a certain time is ascertained by multi

plying the total number of days, including

Sundays, that the delivery of each car was

delayed. Pressed Steel Car Co. v. Eastern

R. Co. [C. C. A.] 121 Fed. 609.

24. Under Comp. Laws 8. Dak. 5 4805, pro

viding that the first day shall be excluded

and the last included, unless it is a holiday.

Chicago, M. & St. P. R. Co. v. Nield [8. D.]

92 N. W. 1069.

25. When the last day within which a.

legal act is to be performed falls on Sunday,

that day In excluded, and the act may be

done on the succeeding day. Pressed Steel

Car Co. v. Eastern R. Co. [C. C. A.) 121 Fed.

609.

In computing statute time. Sunday in In

cluded. The legality of the publication of a

proposed ordinance for street improvements,

under Rev. St. Mo. § 5661, is not affected by
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rule does not apply unless one or more Sundays must necessarily be included."

Where the computation is to be made from an not done, the day on which the

act is done should be included." A time “not less” than certain days excludes

both the first and the last days.28 Stipulated time will be computed according

to the intent found in the writing.” The word “by” a certain date means not

later than that date." Where a month is referred to, it will be understood to be of

the current year unless, from the connection, it appears that another is intended.“

TOLL ROADS AND BRIDGES.

Q 8. Establishment, Construction, Locatio

aud Maintenance (187-!)

§ 4. Right 0! Travel and Tolls (1875).

§ 1. Franchises llld Rights of “'ny, and

Acquhllllon by Public (1572).

§ 2. Public Aid and Immunities (1878).

§ 1. Franchises and rights of way, and acQuisition by public.-—The legisla

ture may extend the time of an existing franchise, even though its power to grant

private charters is taken away." The lease of a turnpike to a county does not

terminate it." The frequent passage on a toll road free of charge by the grantor

of an easement shows an amicable arrangement and is a bar to a claim by the

company or its successor of title by adverse possession." In the absence of a

showing to the contrary, a dedication of land for toll house purposes will be pre

sumed to be only an easement." Extension of city limits so as to include a por

tion of a private turnpike does not change the character of the roadway nor the

companst right of property therein."

Abandonment and forfeiture.—-Failure to charge tolls will be deemed an aban

donment," but a failure to use a toll house after acquisition of the road by the

public will not be deemed an abandonment of the house and the land on which

the fact that the last day of such publication 81. Evidence sufficient to establish the

was on Sunday. Barber Asphalt Pav. Co. v.

Muchenherrzer [M0. App.] 78 S. W. 280. If

one or more Sundays {all within a. time pre

scribed. they are not. even though the last

day falls on Sunday, to be excluded. Sundays

are included in the time within which a. ma

terlnlmrin's attachment must be made. Oak

land Mfg. Co. v. Lemleux [Mo.] 57 Atl. 795.

28. See Oakland Mfg. Co. v. Lemleux [Mo.]

57 Atl. 795. The four days within which

motions for a new trial are required to be

filed by the Laws of Missouri (Rev. St. 1899.

i 803) are calendar days. Sunday excepted,

and not court days. Long v. Hawkins [Mo.]

77 S. W. 77.

27. Under a. statute (Gen. St. Kan. 1901,

§ 740) providing that an attack on the va

lidity of assessments must be made within

30 days after ascertaining the cost of the

improvement. the day on which the assess

ment is ascertained and apportioned is to be

included. Kansas City v. Gibson, 66 Kan.

501. 72 Pac. 222.

28. Code. i 2881.

C.) 45 S. E. 207.

29. The words “time specified." in a con

tract wherein a company agreed to pay a

certain sum as liquidated damages in case it

failed to deliver certain cars within the time

specified therein, held to mean all the time

specified for the delivery in the earlier part

or the contract. Pressed Steel Car Co. v.

Eastern R. Co. [C. C. A.] 121 Fed. 609.

30. An option given Feb. 7th. to close "by

8 February." includes the latter day. U, B_

malock & Co. v. W. D. Clark & Bro. [N. C.]

45 B. E. 642.

Williams v. Haltord [S.

.\'ear in which an offense was committed.

'l‘lpton v. State [Ga.] 46 S. E. 436. But where

the day and the month but not the year 0! an

offense are given in an indictment. as where

it is alleged to have been committed on “the

3d of June instant," the indictment is de

fective. Id.

. The constitutional prohibition of the

granting of private charters does not apply

to the extension of a franchise granted be

fore such constitutional enactment, though

the charter had been subsequently amended.

State v. Bangor. 98 Me. 114.

88. Ky. St. 1903, i 4748, subd. 8. Vanes

burg & S. L. Turnpike Road Co. v. Maysvllle

& B. S. R. Co., 25 Ky. L. R. 1404, 77 S. “1'.

1118.

M. Halley v. Scott County Fiscal Court.

25 Ky. L. R. 1471, 78 S. W. 149.

35. When the property was no longer

used for the purposes granted by operation

of law, the right of possession revested in

the grantor. Halley v. Scott County Fiscal

Court, 25 Ky. L. R. 1471. 78 S. W. 1(9.

80. And in the absence of acquisition by

eminent domain or otherwise. the city so

extended is in no way bound to keep up the

roadway. Columbia 6': Cedar Creek '1‘. Co. v.

Vlvlon (Mo. App.] 77 S. “C 89.

81. But the statutory period does not

run against a. company where the road is in

the hands or county officials pending con

demnation proceedian [Ky. 8t. 1908. I 4732].

Bnrdstown & L. Turnpike Co. v. Nelson Coun

ty [Ky] 78 S. W. 861.
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it stands.” The legislature may waive a forfeiture.” In Kentucky, the fiscal

courts have no authority to try a litigated question of abandonment.“

Arquiremcnt by public."—In condemnation one reunty cannot be made to

pay for any portion of a. turnpike lying without its limits." Public acquisition

of a turnpike should be on the basis of its actual or real value. including that of the

franchise," and its market value or income are not proper criteria.“ A taxpayer

of the purchasing district may act as an appraiser,“ and objections as to valuation

must be properly raised.“ A county cannot repudiate its contract to purchase."

The abolition of tolls by public acquisition does not constitute a breach of covenant

that the grantor of certain privileges and his family shall be exempt from toll.“

In Indiana, the county commissioners are the proper persons to keep in repair a

road purchased pursuant to statute.“

§2. Public aid and immunities.—In Kentucky, turnpikes are built by

public aid, the county guaranteeing the sale of a certain amount of stock, dis

tributed over the territory tributary to the road, the taxpayers on payment of the

tax assessed therefor becoming stockholders in the company. A tax authorized

to “assist in building” a road cannot be used for any other purpose,“ but upon

suit for such taxes a taxpayer cannot defend on the ground of misappropriation

of previous funds.u One claiming the benefits of a statute to prevent double taxa

tion of property within two turnpike districts must comply with the statutory

procedure." A turnpike assessment, void because of lack of authority of appointee

levying, is not a bar to a subsequent assessment by the county assessor."

Taxation.——For taxation purposes it will be presumed that a bridge lying in

two states has in each a value proportionate to its length therein.“

38. The property may be used by the by the chief justice.

public in any other mode it sees fit. pro

vided it is in furtherance of the operation

and management of the turnpike. Mitchell

v. Bourbon County, 85 Ky. L. R. 512, 76 S.

W. 10.

89. State v. Bangor. 98 Me. 114.

40. Ky. St. 1903. I 1840, Bardstown & L

Turnpike Co. v. Nelson County [Ky.] 78 S.

W. 851.

41. Requisites of the statute on condemna

tion. In re Factoryville & A. Turnpike A:

Plank Road. 19 Pa. Super. Ct. 613.

4!. The question of a reduction of value

of the outlying portion will not be considered

on certiorari, which goes only to the regu

larity o! the proceedings. For consideration

of that question. appeal is proper. In re

Factoryvllle 8: A. Turnpike 8: Plank Road.

19 Pa. Super. Ct. 618.

43. Evidence should be admitted as to the

original cost of construction. its condition

when sold. its income, its probable profits

and cost if constructed at time otsale. Chap

lin & B. Turnpike Road Co. v. Nelson County.

25 Ky. L R. 1154. 77 S. W. 877.

44. Where toll gate raiders prevented the

collection of tolls and impaired a possible

market value. some other basis of valuation

must be adopted. Chaplin d: B. Turnpike

Road Co. v. Nelson County. 25 Ky. L. R. 1164.

77 S. W. 377; Bardstown & L. Turnpike Co. v.

Nelson County [Ky.] 78 S. W. 851.

45. Such a person is not disqualified under

a statute requiring "disinterested persons"

for appraisers. State v. Bangor. 98 Me. 114.

46. In the absence of fraud or mistake,

objections to valuation cannot be raised att

er appraisal as provided by law and approval

2 Curr. Law—118.

A bridge

State v. Bangor, 98

Me. 114.

47. 80 held. even though the county of

fered to bear the expense of the abandoned

condemnation. Bardstown & L. Turnpike Co.

v. Nelson County [Ky.] 78 S. W. 851. Upon

the necessary vote oi‘ the taxpayers. the

statute on public purchase became operative

and the rights became vested. State v. Ban

gor. 98 Me. 114.

48. Such a covenant is personal and does

not run with the land. Mitchell v. Bourbon

County. 25 Ky. L. R. 512. 76 S. W. 16.

49. Acts of 1904, p. 439. c. 202. State v.

Board of Com‘rs of Carroll County [Ind.] 70

N. E. 138; Columbia & C. C. T. Co. v. Vivion

[M0, App.] 77 S. W. 89.

50. Salt Lick E. 8: Mt. C. Turnpike Road

Co. v. Gilflllin, 25 Ky. L. R. 1319. 77 S. W.

934.

61. When he pays his taxes and thus be

comes a stockholder in the company, his com

plaint will be considered. Vanceburg 8: S.

L. Turnpike R. Co. v. Maysviiie 8: B. S. R. Co..

25 Ky. L. R. 1404. 77 S. W. 1118.

52. A taxpayer seeking exoneration from

a tax levied by the legislature on all the

property in the taxing district will not be

heard to complain unless he has applied to

the fiscal court or county commissioners and

obtained a Judgment exempting him. Vance

burg & S. L. T. R. Co. v. Maysville & B. S.

R. Co.. 25 Ky. L. R. 1404. 77 S. W. 1118.

53. Vanceburg 8: S. L. Turnpike R. Co. v.

\iaysvllle 8: B. S. R. Co.. 25 Ky. L. R. 1404,

77 S. W. 1118.

54. This applies to taxation of both tan

gible property and franchise. Com. v. Cov

'ngton &- C. Bridge Co., 24 Ky. L. R. 1177, 70

S. W. 849.
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company cannot complain that an assessment board adopts a different rule in de

termining values than a previous board.“

§ 3. Establishment, construction, location and maintenance—A lien against

a road for its construction cannot be maintained unless the statute thereon is

strictly complied with.“ One contracting with a company to construct a road

is not estopped from asserting his claim because of any failure on the company’s

part to comply with conditions under which the county agreed to take stock in

ilie corporation."

Personal injuries—When a road is opened and the public is invited to travel

ihereon, it must be kept reasonably safe" throughout the entire width the com

pany permits to be used." A toll bridge company has the duty of exercising not

only ordinary care in making a safe passage for travelers, but a degree of care

nearly akin to that required of a carrier of passengers,“0 and it is a legal duty

of turnpike companies to keep their bridges safe for public travel, and they should

cause such inspection to be made as ordinary care requires.“ The question of

negligence vel non is ordinarily for the jury,” but failure to perform a duty en

joined by statute is actionable per so." If the plaintiff's negligence contributes

to the injury, there can be no recovery ;°‘ but where the negligence of the road

or bridge company proximately contributes to the injury, the concurring neg

ligence of third persons is immaterial.“ Evidence as to the general condition of

the way should be admitted.“ In an action against a toll bridge company for

injuries while crossing an unlightcd bridge by collision with a bicycle rider, the

question of carelessness of the rider cannot be submitted to the jury, where there

was no evidence on that point."

58. Each board may adopt I. different

basis of assessment it the law warrants it.

l‘om. v. Covington & C. Bridge Co., 24 Ky. L.

it. 1177, 70 B. W. 84’.

50. A failure to file a statement of lien

within the statutory limit is fatal. Linn v.

Mast Eagle 8; H. M. Turnpike 00., 34 Ky. L.

R. 978, 70 8. W. 401.

57. Linn v. East Eagle 8: H. M. Turnpike

(‘o.. 24 Ky. L. R. 978, 70 S. W. 401.

58. Monticello ‘5 B. Turnpike Road CO.

v. Jones. 24 Ky. L. R. 821, 69 S. W. 1073.

5.. Entire macadnmned portion Monti

cello dk B. Turnpike Road Co. v. Jones, M

Ky. L. R. 821. 69 S. W. 1073. The old rule

required to be kept in repair only such parts

of I. road as the public could conveniently

get along with. Ashby v. Elsberry & N. H.

Gravel Road Co., 99 Mo. App. 178, 78 B. W.

229,

00. Conowlngo Bridge Co. v. Hedrick, 95

Md. 669.

01. Such inspection should ascertain it the

timbers are strong and suitable for the pur

pose intended. Plrmann v. Newport, L. & A.

Turnpike Co.. 24 Ky. L. R. 1341. 71 S. W.

“1. Company held iinble when a hole in

a culvert could have been seen “by the ex

ercise of ordinary care" on the port of its

officers. Monticello & B. Turnpike Road Co..

v. Jones. 24 Ky. L. R. 821. 69 B. W. 1073.

62. It is not negligence per se to allow

cows to stray upon the road from cross

l'ilfldl- Ashby v. Elshorry & N. H. Gravel

Road Co.. 99 Mo. App. 178. '73 8. W. 229. The

question of negligence on the part of a toll

bridge company in falling to light their

minus, whcrchy plaintiff was injured from

minding with another traveler, in {or the

jury. Conowingo Bridge Co. v. Rodrick, 95

Md. 669.

68. Failure to construct and maintain

roadway of statutory width. Ashby v. Els

berry & N. H. Gravel Road Co., 99 Mo. App.

178. 73 S. W. 229.

64. A road being the way to plaintiff's

home. she had a. right to take it unless it

was so dangerous that a. person of common

prudence would have declined the risk. Ash

by v. Elsberry & N. H. Gravel Road Co.. 99

Mo. App. 178. 73 S. W. 229. One was not

guilty of contributory negligence as n mnt~

ter of law by passing through an unliirhted

bridge with knowledge of its condition.

Conowingo Bridge Co. v. Hedrick. 95 Md.

869.

05. Where it il claimed that a failure to

construct a road of the statutory width was

the cause of the accident. it must be shown

to have been the proximate cause. But it

the bad repair of a street or road proximately

contributed to produce the injury. the party

charged with keeping the highway is re

sponsible, although there was another con

tributory cause. Ashby v. Elsberry & N. H.

Gravel Road Co., 99 Mo. App. 178. 73 S. \‘t'.

229. Where a toll bridge company was

negligent in failing to light their bridge.

whereby a. traveler was injured. that the

negligence of another traveler concurred in

the accident will not prevent recovery from

the company. Conowingo Bridge Co. v.

llcdrick. 95 Md. 669.

66. It the general appearance indicated

neglect and decay. it was enough to put

the company upon inquiry. Pirmann v. New

port. L. & A. Turnpike Co., 24 Ky. L R. 134i,

7i S. W. 491.

87. (‘onowingo Bridge Co. v. liulrick. 06

Md. 669.
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§ 4. Right of {rm-cl and tolls—In some states, a failure to keep the road in

proper condition forfeits the right to collect tolls." and a statute so providing is

not unconstitutional as taking property without due process of law."

An agreement as to exemption from tolls will be binding on a bridge com

pany whether it operates a bridge or a ferry," and continued acquiescence of free

passage will raise the presumption of such an agreement." It is not an abrogation

of such an agreement to make the road a free one." An agreement as to the

closing., of a private road in consideration of exemption from tolls is not within

the statute of frauds," and a statutory exemption of persons living within one

half mile of a toll gate does not apply to companies operating under spet-iul

charter.“

barred by the statute of limitations."

The exemption is not waived by payment under protest," but may be

TOBTS.

I L Elements of I To" (1875).

II- Wlnt II n. Injury or “ran;

§1.

(me). i

I 8. “'hnt In Dnmnge (1870).

I 4. Pnrtlel In Torin (1877).

Elements of a tort—A tort is the commission or omission of an net by

one without right 'whereby another receives some injury directly or indirectly in

person, property, or reputation."

A tort is a violation of a duty fixed by law, while a breach of contract is the

violation of a duty fixed by agreement," but a tort may arise from breach of duty

flowing from relations created by contract."
There must be a wrongful act”o vio

lating a legal duty owed,‘1 from which damage results, but even without actual

'8. A portion of the road being out of re

pair does not prevent collection of tolls it an

other portion is In proper condition [Rev. St.

1899. fl 1234. 1235]. Columbia & Cedar

Creek Turnpike Co. v. Vivion [Mo. App.] 77

S. W. I).

69. Code of Pub. Gen. Laws. I 24!, art. 23.

an amended by Acts of 1894, p. 607. Black

River Neck Turnpike Co. v. Homberg. 86

Md. 430.

70. Dupont v. Charleston Bridge Co.. ll

8. C. 524.

71. Great Western Turnpike Co. v. Sharer,

172 N. Y. 662. 65 N. E. 1121.

1!. Mitchell v. Bourbon County,

L. R. 512, 76 5. 7V. 16.

78, 74. Great “’estern Turnpike C0.

Sharer, 172 N. Y. 662, 65 N. E. 1121.

715, 7.. Dupont v. Charleston Bridge Co.,

65 B. C. 534.

1‘!- Cyc. Law Diet. A railway company

negligently running its train into an ob

struction. Chicago & A. R. Co. v. Murphy,

198 Ill. 462, 64 N. E. 1011.

78. Failure of brokers to require margins

on stock borrowed to cover a. short sale was

a breach of contract and not a tort which

could be waived and suit brought in the

common counts in nssumpit. Morris v.

Jamleson, 206 Ill. 87. 68 N. E. 742. An abso

lute deed was given as security for e.

grantee's indorsement of a grantor's note to

be reconveyed on demand when the note was

paid. After payment of the debt the grantee's

heirs recorded the deed. Held to be a. breach

n! covenant. Knowles v. Knowles [IL 1.] 56

Atl. 775.

79. A promissory note had been paid in

tul1, and the payee instead of sending it to

the maker sent it to the bank with instruc

tions to protest it not paid. which was done

25 Ky.

'

to the iniury of the maker's financial stand

ing. State M. L. 8: A. Ass'n v. Baldwin. 116

Ga. 855. Landlord and tenant of building

allowed to fall into disrepair. Schoppel v.

Daly [1A.] 36 So. 322.

80. By purchasing property at public sale

taken by an unlawful seizure one does not

become a joint tresptisser. Hoxsie v. Nodine

[C. C. A.] 123 Fed. 379. A railway company's

employes had smallpox. They were taken in

charge by the health ofl‘lcer and it is not

shown that the company was thereafter

guilty of negligence. It was held not lia~

bio for damages for n case communicated

to stranger. Mason v. 11]. Cent. R. Co.. 25

Ky. L. R. 1214, 77 S. W. 375. A lienor cannot

maintain trespass or trover against one who

purchased encumbered property, nor will

ease lie unless it is shown that the purchaser

had notice of the lien. Thornton v. Dwight

Mfg. Co., 137 Ala. 211. Depreciation of prop

erty from operation of railroad without neg

ligence il damnum absque injuria. Consc

quentiai damages. Smoke. etc. Cincinnati

C. B. R. Co. v. Burski, 4 Ohio C. C. [N. 8.] 98.

81. The holder of an unrecorded deed to

land subject to a remote vendor‘s lien was

not made n party defendant in a proceeding

foreclosing the lien. She suflered damage.

Held. her remedy was on the warranties of

the deed and not against the remote vendor.

Friend v. Means, 25 Ky. L R. 1540, 78 S. W.

1“. Railroad company violates no duty in

substituting a stub pilot on an engine for a

long pilot so that automatic couplers could

be attached as required by Act of Congress.

The engine was thereafter ditched by cat

tle on the track because the pilot would not

throw them oi't. Briggs v. Chicago & N. W.

R. CO. [C. C. A.] 125 Fed. 745. Mistake made

by conveynneer employed by third person.
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injury nominal damages may be recovered." The duty may depend on knowl

edge.“3 A duty may be owing not only to immediate but also to remote persons."

The wrongful act must be the proximate cause of the injury,“ and one is

liable for all the consequences naturally flowing therefrom." The law of the place

governs in determining the right of action, the defens‘cs, and the liability, while

the remedy is that of the forum."

§ 2. What is an injury or wrong.—There is no liability for acts done in the

performance of governmental duties,“ nor for injury caused by act of God, unless

one by his wrongful acts diverts or accelerates natural forces." It is wrong to do a

lawful act in an unlawful manner,” but lawful acts lawfully done, though

maliciously, are not wrongs.‘1 Thus no liability is created by refusal for ulterior

motives, to sell commodities to a customer, though his business be impaired.“2 In

ducing and procuring a breach of contract relations between third persons is of

itself a wrong," but the dissuasion of one from entering into a relation as agreed

has been held not to be."

§ 3. What is damage.—A person commits a tort who does an act forbidden

Dunlap v. Gipson [Md.l 50 Atl. 863. False

representations as to financial standing of a

merchant made by him to a mercantile

agency constitutes a fraud upon a person

who acts upon it. though the merchant did

not know he was a subscriber. George D.

Mushburn & Co. v. Dannenbcrg Co., 117 Ga.

567. One member of an unlawful assembly

has no cause of action against another who.

negligently firing a pistol. wounds the for

mer (charivari party). Gilmore v. Fuller.

198 Ill. 130. 66 N. E. 84. 60 L. R. A. 286.

hi2. Wiliet v. Johnson, 13 Oh]. 563. 76 Fee.

174.

83. A vicious dog. Gladstone v. Brunk

hurst [N. J. Law] 56 At]. 142.

84. It is a wrong to withdraw lateral sup

port from an adjoining owner so that nat

ural causes will extend to and damage the

land beyond. Excavation of soil on seashore

exposed to waves. Murray v. Pannaci. 64 N.

J’. Eq. 14?. A manufacturer sold a buggy

to a city for the use of one of its employes.

It was represented to be strong, but was

defective, and the defects covered with paint.

Injuries resulted in its use and the manu

Iacturer was held liable. Woodward v. Mil

ler [0a.] 46 S. E. 847.

85. Leaving horses hitched to a milk

wngnn untied in the street. the wagon being

across the street car track. may be the prox

imate cause of their being hit by a street

car. Munroe v. Hartford St. R. Co. [Conn.]

56 Atl. 498. A trespass was committed by

causing the bursting of a water pipe and

the water flowing onto plaintiiT's premises.

The fact that the city was negligent in lay

lng the pipe on rock did not relieve the per

son setting of! the blast from liability.

Wheeler v. Norton. 84 N. Y. Supp. 524. Proof

of injuries alone does not suiiice. Willet v.

Johnson. 13 Old. 563. 76 Pac. 174.

80. Three men were riding in a wagon.

one of them engaged another In an alterca

tion and light, during which the lines Wore

knocked from the driver's hands. and the

team ran away and he was injured. Ezell

v. Outland. 24 Ky. L. R. 1970. 12 S. W. 784.

One party owned an engine. another a

threshing machine. which they operated to

gether. The engine huving fallen through

an unsafe bridge. the oWner of the threshing

machine could not recover for lost profits.

Foster v. Board of Lyon County Com'rs

[Kan] 74 Pac. 595.

87. Dorr Cattle Co. v. Des Moines Nat.

Bank [Iowa] 98 N. XV. 918.

88. Prosecution and conviction under a

void city ordinance. Simpson v. Whatcom.

33 Wash. 392, 74 Fee. 677.

89. Destruction of crops during an unusu

al rain storm alleged to be the result of

building a dam. Axtell v. Northern Pac. R.

Co. [Idaho] 74 Pac. 1075.

00. Trimming trecs extending into a high

way. Meyer v. Standard Tel. Co. [iowa] 92

N. W. 720. One who uses excessive force in

repelling an assault. himself commits an

assault. Street car conductor using more

force than is necessary to eject a disorderly

passenger. Ickenroth v. St. Louis Transit

Co.. 102 Mo. App. 597, 77 S. W. 162. A party

assailed may be guilty of assault it he use

excessive force in repelling his assailant.

McNatt v, McRae. 117 Ga. 898. Excavations

near a foundation causing the wall of a

building to give way. Cumberland Tel. & ’1‘.

Co. v. Foster. $6 Ky. L. R. 1465, 78 S. W.

150.

91. Porter v. Mack, 50 W. Va. 581. A

threat of imprisonment is not duress unless

the imprisonment be unlawful. A person

threatened to have another’s son arrested

and sent to the penitentiary unless It levy

of execution was released. In an action for

damages for this release the complaint was

held bad because it did not allege on what

charge defendant claimed the son could be

arrested. Boggs v. Slack 8: G. Grocery Co..

53 “7. Va. 636. Inducing others to assert a.

legal right to plaintiff's detriment. Emanuel

v. Barnard [Neb.] 99 N. W. 666.

93. Newspnpcrs to a dealer who refused

to abandon a competing enterprise. Collins

v. American News Co.. 68 App. Div. [N. Y.]

639.

88- Causing a principal to cut down the

territory assigned to an agent. Raymond v.

Yarrington, 96 Tex. 448, 78 B. W. 800.

94. Parent's inducing son to break con

tract to marry not wrong unless by false or

slanderous charges. Leonard v. Whetstone

[Ind. App.] 63 N. R. 197.
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by law, if that net causes another substantial loss, beyond that suffered by the

rest of the public."

§ 4. Par/{cs in (aria—Where a joint tort is charged there can be no re

covery on proof of one or more separate torts, there must be proof of concert of

action," but the liability is several, and either may be held," or separate actions

will lie against each," though there can be but one satisfaction, for it discharges

the cause of action. The mere payment without satisfaction of a judgment against

one tort feasor is no bar to an action against the others." The general rule

is that joint tort feasors can have no redress against each other.1 But an agent

who becomes liable in damages by acting in good faith under his principal’s

directions is entitled to indemnity from the principal,’ and a surety for one tort

feasor who has paid a judgment may compel contribution from joint judgment

debtors.‘ Where a tort may have been committed by one or more, independent

of a conspiracy, an allegation of conspiracy is mere matter of inducement, the

damage being the gist of the action.‘

The doctrine of respondeat superior applies only where the relation of master

and servant is shown to exist at the time and in respect to the very transaction

out of which the injury arose,- and for acts of misfeasance they are jointly liable.”

TOWNS; TOWNSHIPBJ

I 1. Crenflon. Organisnthm, Sinful llld Q 4. Contracts (1878).

Boundarien ([877). § 5. Olllcern and Employel (1879).

l 2. General Powers and Exercile Thereof i 6. Fiscal Mnnngement (1880).

ll878). I 7. Claim. (18%).

l 8. Property (1878). I 8. Actions By and Against (1880)

§ 1. Creatwn, organization, sluius and boundaries—The word “township”

M. An undisclosed principal, by his agent,

induced another to become surety on said

agent‘s bond, and then in violation of a stat

ute, conducted gambling on the premises and

the surety was held for the penal sum of

the bond. City Trust. 3. D. & 8. Co. v. Amer

ican Brew. Co.. 174 N. Y. 486, 67 N. E. 62.

00. An action was brought against town

ship and a railroad company for damages for

unlawful death, charging them as Joint tort

feasors. the one with failure to keep a high

way in repair. and the other with maintain

ing obstructions in the road. There was no

concerted action. Goodman v. Coal Tp., 206

Pa. 621.

97. Action for conversion.

v. O‘Connor [Mich.] 99 N. W. 25.

U»- Two parties on motor tricycles fright

ened a horse and caused a runaway. Corey

v. Havener-I 182 Mass. 250, 65 N. E. 69. Elec

tric light and telephone companies jointly

liable for injury caused by crossed wires.

Economy L. & P. Co. v. Hiller. 203 Ill. 618,

68 N. E. 72. Allegations sufficient to charge

joint tort. Jones v. Ducktown 8., C. & I. Co.,

109 Tenn. 375, 71 S. W. 821.

.9. Separate actions were brought for a

joint tort. Judgment was entered and vol

untarily paid in the first action, tried and

pleaded as a bar to the other. McDonald v.

Nugen. 118 Iowa. 512. 92 N. W. 675.

1. One.person of an unlawful charivari

party was inadvertently shot by a revolver

in hands of another member of the party.

No recovery. Gilmore v. Fuller, 198 Ill. 130,

65 N. E. 84. 60 L. R. A. 286.

z. Hoggan v. Cahoon.

Pac. 51!.

Cunningham

26 Utah, 4“, 73

8. Surety for one on an appeal bond paid

the entire Judgment. Kalb v. Nat. Surety

Co., 176 N. Y. 233, 68 N. E. 247.

4. Young v. Gormley, 119 Iowa, 546, 93

N. W, 565.

5. One driving his own horses and his

father-in-law's wagon collided with another

traveler. He was not in the employ of his

father-in-law: the father-in-law said after

the accident that he would settle. Held, not

a servant. Thurn v. Williams, 84 N. Y. Supp.

296. A minister assuming to be acting for

a church organization refused a person the

right to bury his child in the church ceme

tery. Schaet’er v. Evangelical Lutheran St.

Paul‘s Church [Kan] 74 Pac. 1119. Where

an act is done by oflicers of a. municipality

which is within the corporate power and

might have been lawfully accomplished in

proceedings according to law, the municipal

ity will be liable for the consequences of an

act of such officers proceeding contrary to

law or in an irregular manner. Langley v.

City Council of Augusta, 118 Ga. 590. That

:1 master may be liable for the act of his

servant, the act must be within the scope of

his employment. A fireman threw a piece of

coal at one standing beside the track. Louis—

ville & N. R. Co. v. Routt. 26 Ky. L. R. 887.

76 S. W. 513.

8. Master and servant are jointly liable

for mlsfeasance of the servant acting within

the scope of his employment. Schumpert v.

Southern R. Co.. 65 S. C. 332.

7. Scope of title: The same relative scope

has been given as to the title Municipal Cor

porations (see ante, p. 941).

(Tonsult Highways. etc., 2 Curr. Law, p. 177;
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may include the precincts into which a county not under township organization

is divided for administrative purposes.‘ Signers of a petition for the creation

of a new town may withdraw their names before the county board takes final

action.9 A precinct actually formed and organized will, for the purposes of taxa

tion and revenue, be deemed a de facto organization, whether the meeting of the

commissioners at which it was formed was lawfully held or not.1° In Wisconsin,

towns can only be vacated by the county board, after petition by the voters therein,

and notice and a majority vote at the town meeting, properly certified to the county

clerk." The legislature may alter or change precincts or beats at will." The de

struction of the record evidence (field notes) of the boundaries of a precinct does

not destroy the precinct, the boundaries of which can be otherwise rendered cer

tain.u

§ 2. General powers and exercise thereof.—The granted powers, as in case

of other municipalities,“ include those necessarily incident.“ The mode 05 action

may be changed even as to pending matters, it not being a vested right.“

A town ordinance submitting to voters double question should do so in such

form that voters can choose between them. Inability to do so renders the election

void." Parties whose property rights are affected by town ordinances are entitled

to notice of the consideration of such ordinances before final action." The min

utes of the town meetings being required to be kept by the clerk, the town record is

the only competent evidence of the acts of the voters at such meetings."

§ 3. Property.-—A town may have a beneficial interest in its own public

property as against the public generally.’0 When land is detached from one town

ship and added to another, the personal property and debts shall be reapportioned

between them." Where a county is dissolved, a township made up of the terri

tory formerly included in the county succeeds to the property of the county as well

as to its liabilities." Leases illegally made of town property are not validated

by the election of the lessee as town supervisor."

§4.

Bridges. 1 Curr. Law. p. 355; Sewers and

Drains, I Curr. Law. p. 1628; Waters. etc.;

Municipal Bonds. 2 Curr. Law, p. 931; Public

Works. etc., 2 Curr. Law, p. 1328; Taxes, 3

Curr. Law, p. 1786: Health. 2 Curr. Law. p.

173; Franchises, 2 Curr. Law, p. 74; Ofiicerl

and Public Employ-es. 2 Curr. Law, p. 1069.

and like titles.

8. Union Pnc. R. Co. v. Howard County

[Neb.] 92 N. \V. 579.

l. Litteil v. Vermilion County Bup'rs. 198

Ill. 205, 65 N. E. 78.

10. City of South Omaha v. O'Rourke

[Neb.] 07 N. W. 608.

II. The statute as to vacation of town

ships applies to all cases of vacation by the

county board. State v. Yankee [Wis.] 98 N.

W. 533.

12. State v. Sawyer [Ala.] 36 So. 545.

18. Ex parte Walton [Tex. Cr. App] 74

8. W. 314.

14. See Counties, 1 Curr. Law, 1). 816; Mu

nicipal Corporations. 2 Curr. Law. p. 940.

15. An authority to issue bonds and sell

them for the purposes of street improvement

implies the right to pledge the credit of

the township. Grosse Pointe Tp. v. Finn

[Mlch.] 96 N. W. 1078.

to. Mode of issuing bonds.

White Plains. 87 N, Y. Supp. 783.

17. Town of W'oodlawn v. Cuin. 135 Ala

369.

18. Notice of the time and place of con.

“’ebsier v.

Contracts—A contract ultra vires because in excess of the funds in the

sidering ordinances as to changing street

grudcs must be given to the owner of lands

abutting thereon. Ackerman v. Nutley [N.

J. Law] 57 ALL 150. '

10. Cincinnati. I. & W. R. Co. v. People.

205 111. 538. 69 N. E. 40. It was improper for

the court to permit amendment of a cer

tiiicnte not suiilcicntly showing the purpose

of the tax, where the record of the town

meeting was not put in evidence. Cleveland,

C.. C. & St. L. R. Co. v. People. 205 111. 582.

69 N. E. 89.

20. A town has a beneficial interest in an

easement of aqueduct through private land

as distinguished from property acquired by

it for a, strictly public use. and is entitled to

compensation when such property is con~

demned for another public use; but. is not

entitled thereto for an aqueduct under a. pub

lic highway which has been so condemned.

In re Condemnation of Land at Nahant, 128

Fed. 185.

21. Gladwin Tp. v. Bourrett Tp., 181 Mich.

353, 91 N. W. 618. The proportionate division

of debts refers to the debts contracted at

the time of the division. and to the cost or

work done thereafter. Bulson v.‘ Green Isl—

and. 80 N. Y. Supp. 551.

22. Garfield Tp. v. Herman, 60 Kan. $56.

71 I‘ac. 517,

28. Wenk v. New York. 82 App. Div. [N.

Y.] 584.
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bands of the treasurer at the time of its making is void," likewise one not made

in writing and with bond as required" and recovery even on a quantum meruit

is impossible." A township does not become liable for a debt by substituting the

fiction of an implied contract for an express contract, void for noncompliance

with the statute; but it may not retain property of individuals without paying for

it, where restitution cannot be made.“ A township is not liable to a precinct for

work ordered by a precinct commissioner without authority; but the acceptance

and use of same by the town would make it liable to the party doing the work.“

A town is liable for the reasonable compensation for services contracted for by its

duly authorized ofiieers.” Township bonds in aid of a railroad issued before

the location of the line, under an act making the location a condition precedent

to the issue, are invalid; no one can become a bona fide holder. and the town

cannot, by any subsequent acts of its oflicers, ratify them, or estop itself from ques

tioning their validity.”

§ 5. Officers and employes.—The method of electing selectmen of a town

must be pursued strictly according to statute." In Connecticut, the selectman

whose name stands first on a plurality of ballots is first selcctman and acts as agent

of the town in absence of any special appointment." Town ofiicers for the pres

ervation of health may be appointed, or the manner of their appointment be

directed by the legislature."3 The provision as to taking and filing the oath, by

everyone elected to a town office, are directory only, and filing in advance of the

term, and before the office is judicially declared forfeited, prevents any vacancy.“

The terms of town officers cannot be extended except in strict compliance with

statute, which must not be construed retroactively." The removal from a town

ship which disqualifics an officer thereof must be a voluntary removal and not one

by operation of law resulting from a portion of the township being cut off. “Be

coming incapable of serving” refers to a personal incapacity, physical or mental,

and not one due to nonresidencc.“ A vacancy caused by failure of a town officer

to qualify must in New York be filled by appointment and not by election at a.

special town meeting.‘1 A town clerk may be compelled by mandamus to call a

special election to fill a vacancy,“ or in some states other ofiicers have the power if

the regular ones do not.” Where a township committee may appoint town officers

to a vacancy, there must be an actual vacancy for a cause named in the authorizing

act.

24- The fact that the town received the

benefit of plaintiff's labor under an unauthor

ized contract is immaterial. Huston v. Sioux

Falls Tp. [8. D.] 96' N. ‘W. 88.

25, 26. Where contracts by a township

are required to be in writing. with bond

given, and goods have been delivered with

out compliance with such requirements. re

covery cannot be had on a quantum meruit

(Peck-Williamson H. & V. Co. v. Steen School

Tp., 30 Ind. App. 637, 66 N. E. 909). not even

if the work is accepted and used by the town

ship (Moss v. Sugar Ridge Tp.. 161 Ind. 417,

68 N. E. 896).

27. Moss v. Sugar Ridge Tp. [Ind. App.] 67

N. E. 460.

28. Contoocook Fire Precinct v. Hopkin

ton. 71 N. H. 574.

a. The guarding of quarantined premises

by order of the health officer. Keefe v. Union

[Conn.] 56 Atl. 571.

30. Oswego County Sav. Bank v. Genoa,

172 N. Y. 685. 65 N. E. 1120.

Their declaration of a vacancy, contrary to fact, cannot make valid the ap

31. A town which elected its selectmen

for one year cannot elect one for three years

without the vote of the town changing the

system. Attorney General v. Hutchinson

[Mass] 69 N. E. 1048.

82. Buck v. Barnes, 75 Conn. 460.

33. Keefe v. Union [Conn.] 56 Atl. 571.

34. In re Drury, 39 Misc. [N. Y.] 288.

35. People v. Weeks, 176 N. Y. 194, 68 N.

E. 251,

30.

571.

87. The justices of the peace of a town

and the town clerk have power to fill by ap

pointment a. vacancy so occurring. People

v. Potter, 40 Misc, [N. Y.] 485.

Stewart v. Riverside Tp., 68 N. J'. Law,

38. People v. Potter, 88 App. Div. [N. Y.]

239.

80. On refusal of members of a. town coun

cil to qualify, two wardens may order an

election to fill the vacancy. State v. Rice. 66

S. C. 1.
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pointment.“ When a “beat” is abolished, the officers thereof cease to be such“

and are not transferred to the newly erected ones.‘2

Pending an action to try title to a town office, the ofiicers de facto will not

be enjoined from exercising the duties of their office.“ An assessor elected for,

and exercising his office in, four city wards forming one taxation precinct, without

objection, is a de facto assessor in each ward.“

Payment of a constable by a town treasurer, without knowledge or approval of

the town, does not show that he was employed by the authority of the town.“ Ad

vice by the selectmen to a tax collector as to the collection of taxes does not amount

to such a control of the collector as to make the township liable for his trespass."

The election of a town oflieer to be supervisor cannot ratify the leasing of town

property to him, nor can the fact that he spent much money in improving the

land relying on said lease, avail him in a taxpayer’s suit to set aside the lease."

The action of a town board of auditors whose certificate of audited accounts has

been delivered to the supervisors’ clerk cannot be reviewed by ecrtiorari.“ The

report of a commissioner who enumerates the population of a township may be

referred back to him, or modified by the court.“ A town made liable for any los>

sustained by default of its officers in a legally imposed duty includes his custody

of school moneys.“

§ 6. Fiscal management.—-Authority for township trustees to incur debts in

excess of the legal limit may be conferred only by prescribed modes.“ Where a

statute authorizes a township to subscribe for the stock of a railroad company and

issue bonds therefor, the prerequisite conditions must have been complied with by

the company to render the bonds valid in the hands of one not an innocent pur

chaser." .

§ 7. CIaims.—When claims against a town are rejected by the board of town

auditors, a majority of them must certify that fact to the town clerk." In an

action for damages due to the condition of a joint road, an act changing the boun

daries of the defendant town and directing a reapportionment by the supervisors

of the liabilities of each town does not affect the liability of the towns as to an

accident happening after the passage of the act, but before the directed reappor

tionmen .“

§ 8. Actions by and against—Action against a town for a claim against

it must be begun only after the tax for same has been levied and paid in, and

payment has been refused after demand therefor." Action cannot be brought on

a claim against a town until after presentation and audit by the board of super

visors.“ The statute of limitations does not begin to run against a registered

township warrant until there are funds for its payment in the treasurer’s hands

or until a sufficient time has elapsed for collecting them."

40. Zeiii't v. Whrltenour [N. J. Law] 64 51. County commissioners must author

.-\t]. 560. 126 all in excess of funds on hand. (‘uomba

4|, 42. State v. Sawyer [.\l:\.] 88 So. 545. v. Jefferson Tp.. 31 Ind. App. 131, 67 N. E,

48. State v. Rice. 66 S. C. 1. 274.

44. City or South Omaha v. O‘Rourkc‘ 52. Edwards v. Bates County. 117 Fed.

[Neb.] 97 N. W. 608. I»
‘ 5-6.

45- Murnhy v- Cllnlon- 1" Mass 193- ‘5 us. People v. Board of Auditors. as App.

N. E. 34. 75~ v 1x9 Div. [N. Y.] 116.

46. ihmt v. th‘n- !- v 54. Wolfgram v. Behoepke. 119 Wis. 2’8,
47. \\'enk v. New York. 32 ADP- 1)W- [N- 96 u_ \\'_ 55;; a

Y'1 584' 55. Bragg v. Victor, 84 App. Div. [N. Y.]

_648~ People v. Cross. 8'! App. Div. [N. Y.] 83.

'49. In re Bpringdaie Tp., 20 Pa. Super. Cl. YllwiuGoodi‘rlend v. Lyme, 90 ADD, mu [N

381 . .

50. The validity of his bond held imma- 51. Brannon v. White Lake Tp. [8. D.]

tI-rlgL Smith v. Jones [NIOh‘l 99 N- W. 748. 95 N. W. 284.
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Suit must be by the proper officer," and against the town or local officers ac

cording to the nature of the liability." The sclectnien of a town who have power

to impose the conditions of a franchise arc the proper parties to bring a bill to

compel observance of an order made by them to comply with their conditions.”

Where a town has been without trustees or other olliccrs for more than thirty-five

years, one of the citizens thereof is entitled to sue for the benefit of all to restrain

the obstruction of a passageway dedicated to the public."

In an action against a town to set aside an illegal contract, the records of the

town clerk’s office as to papers filed therein is best evidence, and parol evidence

thereof is inadmissible." A town is prima facie liable for damages arising from

the improper manner of doing work on highways, ratified by approving and pay

ing the bills therefor." Judgments against townships are conclusive and cannot

be attacked in proceedings to compel the levy of a tax to pay them.“

TRADE-MARKS AND TRADE-NAMES.

Q 1. Definition, nnd “hard. or Symbol-l § 3. Infringement nnd Unfair Competi

.\vnilnble tlfifil). itinn llxfil).

§ 2. Acquisition, Trnulier, nnd Abnndon- g 4. Iii-Inchen nnd Procedure (1885).

went (1883). I5. Statutory Regintrntion, Regulntion

and Protection (1887).

§ 1. Definition, and words or symbols avail~ble.-—The test of a technical

trade mark is whether it does or does not operate as a representation that goods

bearing it are those put out by him who has adopted that mark.“ It may consist

in any symbol, sign, word, or form of words," with a few exceptions, to wit,

geographical names, and words of locality or place as commonly used." Even

such may come to have a-secondary meaning peculiar to one user, who in such case

may protect it" against any unfair use in competition."

Words or devices signifying grade or quality," or words primarily descrip

58- During the period the treasurer is

t'rnpowercd to collect taxes. his authority to

bring suit therefor is exclusive. and a. town

supervisor cannot bring suit within that

time. Decatur Tp. v. Copley [Mich.] 95 N. W.

545.

50. An action for unliquidated damages

arising from breach of a contract made with

water commissioners of a town cannot be

maintained against the town. Holroyd v. In

dian Lake. 85 App. Div. [N. Y.] 246.

00. Selectmen ot Gardner v. Templeton

St. R. [Mass] 68 N. E. 340.

61. Larkin v. Ryan, 25 Ky. L. R. 613, 76

S. W. 168.

62. Siegel v. Liberty. 118 “'ls. 599, 05 N.

W, 402.

63. Willoughby v. Allen [R 1.] 56 At].

1109.

04- Appeal of Plains Tp., 21 Pa. Super.

f‘t. 68.

65. Bissell Chilled Plow Works v. Bissoll

Plow Co.. 121 Fed. 357.

08. Computing Scale Co. v. Standard Com

puting Scale Co. [C. C. A.] 118 Fed. 965.

67. “Old Country" held a geographical

term in a bill to restrain use of "Our Coun

try‘s." Allen B. ersley Co. v. Iowa. Soap

Co. [C. C. A.] 122 Fed. 796. “Kentucky

Club." Daviess County Distilling Co. v. Mar

tinoni, 117 Fed. 186.

.8. Signification indicatiVe not only of the

place of production but name of manufactur

er or producer and excellence of article pro

duced which enables owner to exert an ex

clusive right. La. Republlque Francaise v.

Saratoga V. 5. Co., 24 Sup. Ct. 145. 48 Law.

Ed.

A geographical nnme nned in n llctltlonn

sense to denote ownership and origin. inde

pendent o! location may be a good trade

mark. Dr. Drake's German Croup Remedy.

Drake Medicine Co. v. Glessner, 68 Ohio St.

337. 67 N. E. 722. “Angostura. Bitters“ is

good as a trade mark. the town Angostura

having been known by another name for

fifty years and the name being accepted by

the trade as exclusive. A. Bauer & Co. v.

Slezert [C. C. A.] 120 Fed. 81.

69. A. Bauer 8.: Co. v. Distillerle de la

Liqueur Benedictine [C. C. A.] 120 Fed. 74;

Allen B. Wrisley Co. v. Iowa Soap Co. [C. C.

A.] 122 Fed. 796; Vlano v. Baccigalupo, 183

Mass. 160, 67 N. E. Gil. Minnesota Business

College. Rickard v. Caton College Co., 88

Minn. 242, 92 N. W. 958. "Boston Peanut

Roasting Co." and “Boston Trade Peanut

Roasting Co." Viano v. Baccigalupo, 183

Mass. 160. 67 N. E. 641.

70. Letters of the alphabet used by uni

versal custom to designate the grade and

quality of goods. and not ownership. cannot

be made subject of trade mark. Used to

designate grades and quality of linen crash.

Stevens Linen Works v. William & John Don

& Co. [C. C. A.] 127 Fed. 950; Id., 121 Fed.

171.
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tive," or directions for use applicable to similar commodities," even though ex

pressed in foreign language," are not subject to be exclusively taken, even though

of commercial value. These also may take on a secondary meaning, susceptible

of protection,“ which meaning is sometimes accomplished by use of several in com

bination."

One cannot have a technical trade mark in one’s own name exclusive of others

bearing that name," but the surname of a person may be made a trade mark as

against himself and his successors." Equity will not restrain a person from using

his own name, but he must use every means reasonable to distinguish his business

from that of the complainant." Variations of such names, or devices having for

their principal object the identification of the owner of specific goods prepared and

sold by him, may constitute a valid trade mark."

One may appropriate a name as a trade name, which has been used before,

if it acquired no particular significance and made little or no impression on the

trade.“°

A publisher or author has, either in the title of his work or in the application

of his name to the work, or in the particular marks which designate it, a species of

property similar to that which a trader has in a trade mark, and may claim pro

tection from a court of equity against such use or imitation of such name.’u

Where, during the life of a monopoly created by a patent, a name has become the

identifying and generic name of the thing patented, this name passes to the public

with the cessation of the patent; but where another subsequently avails himself of

this name, the use must be accompanied with such indications that the thing

manufactured is the work of the one making it as will unmistakably inform the

public of the fact."

7|. Vacuum Oil Co. v. Climax Ref. Co.

lC. C. A.] 120 Fed. 254; Computing Scale Co.

v. Standard Computing Scale Co. [C. C. A.)

as applied to scales are descriptive. and so

are they In combination. Computing Scale

Co. v. Standard Computing Scale Co. [C. C.

118 Fed. 965; Regis v. Jayncs & Co. [Mass.)

70 N. E. 480. Roach salt. Barrett Chemical

Co. v. Stern, 176 N. Y. 27, 68 N. E. 65. “Elastic

Seam" applied to underdrawers is descrip

tive. Scriven v. North, 124 Fed. 894.

Not descriptive: .Vv'ord “Carrom.” held not

to be descriptive as a trade mark of a game.

Ludington Novelty Co. v. Leonard. 119 Fed.

937. "Carroms." Id., 127 Fed. 155. Word

"Elastic" as applied to furniture held not to

be descriptive. Globe-Wernicke Co. v.

Brown. 121 Fed. 185. "Club" applied to

cocktails not descriptive. Heubleln v. Adams,

125 Fed. 782. A person publishing a maga

zine under the name "Comfort" has a trade

name in such title. Gannert v. Rupert [C.

C. A.) 127 Fed. 962.

72. “Be sure and work the Horse" on a

box of gall salve. Bickmore Gall Cure Co.

v. Karns Mfg. Co.. 126 Fed. 573.

78. “Conserve Di Tomato" being the Ital

ian (or “preserved tomato," "tomato" being

the Italian Word in use in a small territory

in Italy to describe a tomato. Roncoroni v.

Gross. 86 N. Y. Supp. 1112.

74. Computing Scale Co. v. Standard Com

puting Scale CO. [C. C. A.) 118 Fed. 965;

Ludington Novelty Co, v. Leonard, 119 Fed.

937.

1'6. The words “Social Register" applied

to a book containing the names and address

es of parties may become a trade mark, but

neither "social" nor "register" alone can be

protected from use in other fair combina

tions. Sooinl Register Ass’n v. Murphy. 128

Fed. 116. Both "standard" and "computing"

A.) 118 Fed. 965.

76. Chickering v. Chlckerlng & Sons [C.

C. A.) 120 Fed. 69. If the name of a perSon

is adopted as a trade mark it is a natural

consequence that the same name may be

used by others and any damage resulting

must be endured. Wyckoff v. Howe Scale C0.

[C. C. A.) 122 Fed. 848; Royal Baking Powder

Co. v. Royal [C. C. A.) 122 Fed. 837.

77. “Bissell” plows. Bissell Chilled Plow

Works v. Bissell Plow Co., 121 Fed. 357. A

corporation may be restrained from using a

surname of one of its members. Bissell

Chilled Plow Works v. Bissell Plow Co., 121

Fed. 357; Royal Baking Powder Co. v. Royal

[C. C. A.) 122 Fed. 337; Wyckoft v. Howe

Scale Co. [C. C. A.] 122 Fed. 348.

78. Defendant enjoined from making his

name conspicuous. Royal Baking Powder

Co. v. Royal [C. C. A.) 122 Fed. 337; Chick

ering v. Chickering & Sons [C. C. A.) 120 Fed.

69; Von Faber v. Faber. 124 Fed. 603. Fam

ily name used without distinguishing re

strained. Von Faber v. Faber. 124 Fed. 603.

79. Plaintiff compounded a dyspepsia cure

marking the boxes in which it was sold

with the word "Rex" from which her family

surname (Regls) was derived, and flied said

trade mark according to law. Held, a valid

trade mark. Regis v. Jayne: & Co. [Mass]

70 N. E. 480.

80. Heublein v. Adams, 125 Fed. 782.

81. Sherlock Holmes. Hopkins Amuse

ment CO. v. Frohmnn. 103 Ill. App. 613.

82. Horllck's Fond CO. v. Elgin Milkine

Co. [C. C. A.) 120 Fed. 284; B. 8. Hill Mfg.
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§ 2. Acquisition, transfer, and abandonment.—To entitle a party to an in

junction restraining another from the use of a trade mark or trade name it must

appear that he adopted the name before his adversary," for his own peculiar and

exclusive use as a distinctive appellation for his trade, commodity, or place of

business," and that it was not at the time of appropriation in com mm or general

use in connection with like businesses. commodities, buildings, or localities."

To acquire a trade mark there must be something connected with its use to in

form the public that a right is asserted therein as a trade mark." A trade mark

may pass by assignment," which may be implied from a transfer of that to which

it pertains,” but an assignee or purchaser of a trade mark must indicate that he

is assignee or purchaser, or he will not be protected in its use if such use of the

trade mark works a deception.” A party does not abandon a trade mark by mere

ly ceasing to manufacture the article.‘0 Laches in failing to defend a trade

name does not amount to abandonment."

§ 3. Infringement and unfair competition.-—Infriugernent of a trade mark

occurs when the resemblance is such as to deceive an ordinary purchaser giving

such attention to the same as a purchaser usually does.” It is no infringement

to use a convenient and usual form of package." Any one has the right to copy

an article made by another which is not protected by patent.“ Equity will re

strain as unfair the use of indicia upon goods which are sufficient to deceive the

incautious or ignorant purchaser." either by use of integral parts of the mark

or package,” similarity of name," or by combinations thereof."

Co. v. Sawyer-Boss Mfg. Co. [C. C. A.] 118

Fed. 1014.

83, 84, 85. Chadron Opera House Co. v.

inorner [Neb.] 99 N. W. 649.

80. Kipling v. Putnam's Sons [C. C. A.]

120 Fed 631.

87. Drake Medicine Co. v. Glessner,

Ohio St. 831, 67 N. E. 722.

88. The owner of a patent who has given

his name to the patented article may trans

for both the patent and the exclusive right

to the name. Janney v. Pan-Coast V. & Mfg.

Co., 128 Fed, 121. And see Bissell Chilled

Plow Works v. Bissell Plow Co.. 121 Fed.

357. Where a manufacturer engaged in

business under a trade name enters into a

partnership, agreeing that the place of busi

ness as well as the style of the firm should

remain the same. the property in the trade

name passes to the firm. Need not be dis

tinctly enumerated that trade name passes.

Moors v. Rawson [Mass.] 70 N. E. 64.

89. A. Bauer & Co. v. Distillerie de la

Liqueur Benedictine [C. C. A.] 120 Fed. 74;

A. Bauer & Co. v. Order of Carthusian Monks

[C. C. A.] 120 Fed. 78.

.0. May maintain a. suit against one in

fringing. Janney v. Pan-Coast V. & Mfg. Co.,

128 Fed. 121.

.1. Thackeray v. Saxlehner [C. C. A.] 126

Fed. 911.

n. Enoch Morgan's Sons Co. v. Whittier

Coburn Co., 118 Fed. 667. It is not necessary

to constitute an infringement that every

word of a trade mark should be appropriated.

It is sufficient that enough be taken to de

colvo the public in the purchase of an article.

Gannett v. Ruppert, 119 Fed. 221.

93. Keuffel, etc., Co. v. Crocker Co., 118

Fed. 187_ When the style and manner of

dressing a. commodity is old and in com

mon use, such methods may be adopted with

out infringing the righta of others who may

68

Similarity in

use the same style. Do Long Hook & Eye

Co. v. Francis H. k E. 6': F. Co.. 118 Fed.

938.

04. Enterprise Mfg. Co. v. Landers, 124

Fed. 923; Scriven v. North. 124 Fed. 894:

Marvel Co. v. Tuliar Co.. 125 Fed. 829; Globe

Wernicks Co. v. Fred Maoey Co. [C. C. A.]

119 Fed. 696.

95. Similar labels. Caui'fman v. Schulel.

123 Fed. 205; Drake Medicine Co. v. Glessner.

68 Ohio St. 337, 67 N. E. 722; Globe-Wer

nicks Co. v. Brown [C. C. A.] 121 Fed. 90.

90. One may not use the color that an

other has selected as a distinguishing mark

of his goods or use the same arrangement of

letters and marks. Enoch Morgan‘s Sons Co.

v. Whittier-Crihurn Co., 118 Fed. 667. No

one may lawfully so dress his goods that he

can palm them off as the goods of another

manufacturer. Scrivon v. North, 124 Fed.

894; A. Bauer & Co. v. Distillerie do la

Liqueur Benedictine [C. C. A.] 120 Fed. 74;

A. Bauer dz Co. v. Order of Carthusian Monks

[C. C. A.] 120 Fed. 78; Bissell Chilled Plow

“’orks v_ Bissell Plow Co.. 121 Fed. 857:

Postum Cereal Co. v. American Health Food

Co. [C. C. A.] 119 Fed. 848.

No similarity of labels such as amounts to

fraudulent misrepresentation: hence no ra

lief. La Republique Francaise v. Saratoga

V. 8. Co., 24 Sup. Ct. 145, 48 Law. Ed.

Packages held dissimilar. Marvel Co. v.

Tullar Co., 125 Fed. 829. Use of such an

imitation of a manufacturer's label as will

induce the public to believe they are purchas

ing goods manufactured by him when they

are in fact buying goods manufactured by

another will be enjoined. Roncoroni v.

Gross, 86 N. Y. Supp. 1112.

97. "Old Mill Soap," “Old Stone-Mill Soap."

Swift & Co. v. Brenner, 125 Fed. 826. Con

fusion hetween names (Bent Glass Novelty

Company and Bent Glass Globe Manufactur
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one respect is not cured by dissimilarity in another, if the likelihood of deception

remains." It is unfair, whether or not a manufacturer attempts to deceive the

middleman or suggests deception of the consumer, if the packages dons a matter

of fact deceive consumers.1 That parties are located in diflerent communities is

immaterial, if both are engaged in selling in the open markct.2 Unfairness is not

avoided by using such a mark only on business stationery and not on the com

modity as oficred for sale,3 nor by the fact that sales are restricted to a small and

well advised class.‘ It is no defense to a suit to restrain an infringement that

the mark objected to was not originally intended as an infringement.“ Continuing

to sell the article without any change of name, shape or label, after notice of in

fringement, constitutes a direct and intentional infringement.” It is fair to pur

chase another’s product and resell it as such in different packages or quanti

ties.’ But a manufacturer is not entitled to purchase worn out articles, recon

struct the same, and then sell them with the trade mark of the original manu

facturer thereon, where the same can he obliterated at small cost,I and are not in

a place calculated to prevent such reconstruction and resale.‘ Equity will not

enjoin competition as unfair because of substitution due to the dishonesty of

dealers.10 That a party advertises complainant’s goods for sale, and when thus

obtaining a customer succeeds in selling them goods not made by complainant.

does not constitute unfair competition.‘

mg Company). Brown v. Braunstein, 83 N.

Y. Supp. 1096; Phila. Trust, 8. D. & 1. Co. v.

Phils. Trust Co.. 128 Fed. 534. Restrained

use of a name. Imperial Mfg. Co. v.

Schwartz. 105 Ill. App. 525. The trade name

"Comfort" as used for the title of a maga

zine is infringed by the use of the name

"Home Comfort.” Gannert v. Rupert [C. C.

A.] 127 Fed. 962.

Q. It is unfair competition to use names.

labels, and wrappers. which taken together

would deceive a purchaser. Keuffel & Esser

Co. v. Crocker Co.. 118 Fed. 187. A person

cannot appropriate lines, colors, words. and

~:ize of packages in themselves, so as to pre

clude others from their use, but when used

together in a definite combination another

may be restrained from so imitating that

combination as to deceive purchasers. Nat.

Biscuit Co. v. Ohio Baking Co.. 127 Fed. 160;

Visno v. Baccigalupo, 183 Mass. 160, 67 N. E.

641. Labels sufficiently alike to deceive.

Cantrell v. Butler, 124 Fed. 290; Ohio Baking

Co, v. Nat. Biscuit Co. [C. C. A.] 127 Fed. 116.

Peculiar color with markings. Device partly

descriptive _(8-day malt). Manitowoc Malt

ing Co, v. Milwaukee Malling Co.. 119 Wis.

54!. 97 N. W. 389.

to. Heublein v. Adams. 125 Fed. 782.

Names dissimilar though packages similar

no injunction granted. Schenker v. Awer

hach. 85 N. Y. Supp. 129. Complainant put up

a beverage called "Limetta," defendant put

up a beverage of the same color, in similar

bottles. the capsules being alike. the labels

different in shape, but the coloring the

same though worded slightly different. De

fendant called his drink “Limette.” Held to

constitute unfair competition. Drewry &

Son v, Wood, 127 Fed. 887. Where com

plainant manufactured as dyspepsia cure un

der the trade name "Rex." the manufactur

ing of another dyspepsia cure in the same

form under the name of “RQXBII" is an in

fringement though the boxes and labels were

dissimilar. Regis v. Jaynes & C0. [Mass-1

‘ In order to protect the public and

70 N. E. 480. The title “Social Register.

Newport" having become a. trade mark for

a publication. publishing a similar work

entitled “Newport Social Index." no deception

being intended or resulting therefrom. does

not constitute an infringement of the trade

mark nor unfair competition. Social Register

Ass'n v. Murphy, 128 Fed. 116. The assigns-e

of a patent ventilator and the exclusive right

to use the word "Pancnnst" as a trade mark

therefor may enjoin the use of the word

"Pan-Coast" on ventilators not infringing

the patents. Janney v. Pan-Coast V. & Mfg.

Co., 128 Fed. 121.

1. Wyckoi‘t v. Howe Scale Co. [C. C. A.]

122 Fed. 348; Royal Baking Powder Co. v.

Royal [C. C. A.] 122 Fed. 337; Allen B. Wris

ley Co. v. Iowa Soap C0. [C. C. A.] 122 Fed.

796; Enoch Morgan's Sons Co. v. Whittier

Coburn Co., 118 Fed. 657.

2. Diesel] Chilled Plow Works v. Bissoll

Plow Co.. 121 Fed. 357.

8, 4- “Eight day" malt sold only to brew

ers. Manitownc Multing Co. v. Milwaukee

Mnlting Co.. 119 Wis. 548, 97 N. W. 389.

5, 8. Regls v. Jaynel & Co. [Mass.] 70 N.

E. 480.

7. Defendant acquired glue of plaintiffs

in bulk and put up in small packages and

sold it as plaintiff‘s glue. The court held

there was no misrepresentation and equity

would not interfere. Russia Cement Co. v.

Frauenhsr. 126 Fed. 228.

8. Burned out electric incandescent lamps

General Elec. Co. v. Re-New Lamp Co.. 128

Fed. 154_

0. Placing the trade mark inside the stem

of an electric lamp is not such a place. Gen

eral Elee. Co. v. Re-New Lamp Co.. 128 Fed.

154.

10. Bickmore Gall Cure Co. v. Knrns Mfg.

Co.. 126 Fed. 573.

11. Where the defendant does a mail or

der business it need have no stock on hnnd.

it not appearing that the purchasers are

imposed upon further than being brought
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regardless of property rights in a name," equity will interfere against unfair

or deceptive competition or use of a name, even though not a good trade mark,

because of its proper, descriptive or geographical character." Cases arising out

of unfair competition, defrauding the public, are analogous to those of violation

of trade mark.“ Substantial lack of truth in a trade mark or trade label debars

it from protection at the hands of a court of equity."

§ 4. Remedies and procedura—Courts cannot restrain infringement of trade

mark or unfair competition carried on in a foreign country because of jurisdiction

acquired over the parties."

For violation of trade marks, redress may be had at law to recover dam

ages or in equity to restrain infringement and to recover the gains and profits of

the one violating the trade mark." The recovery is not limited to what com

plainant would have profited," and if a defendant incurs no definite added ex

pense, he is not entitled to a deduction for expenses." In case of confusion of

names, the court may order all mail, bearing in the address the particular words,

delivered to the injured party.”

To warrant equitable relief of injunction in restraint of the infringement

of trade marks, there must be shown the fact of an imitation and that such imita

tion is made without the license or acquiescence of the owner.21 In cases of un

fair competition, the action is based on deception, unfairness and fraud, and this

fraud should be generally proved and not presumed as in cases of trade mark.“

into correspondence with the defendant by

means of the advertisement. \Vlnehester

Repeating Arms Co. v. Butler Bros., 128 Fed.

976

12. Equity will grant an injunction, ir

respective of the property rights in a name.

to restrain the use of a trade mark calcu

lated to deceive the public into the

belief that an article is the product of the

owner of the trade mark. Sherlock Holmes,

Detective. Hopkins Amusement Co. v. Froh

man. 202 Ill. 541. 67 N. E. 391.

13. A. Bauer d: Co. v. Siegert [C. C. A.]

120 Fed. 81; Vacuum Oil Co. v. Climax Ref.

CO. [C. C. A.] 120 Fed. 254; Globe-“'ernicke

Co. v. Brown, 121 Fed. 185. Persons doing

business. but not incorporated. as the "Amer

ican “'atchman's Clock Co.," and having tak

en steps to incorporate by that name, will

be protected as against a competitor who

then takes that name and succeeds in being

first incorporated. Pettes v. American

“'atchman's (‘lock Co.. 89 App. Div. [N. Y.)

345. if one has used a personal or descrip

tive name to such an extent that his goods

are known in the market by that name. the

use of that name may be restrained as un

fair competition. Bissell Chilled Plow Works

v. Bissell Plow Co.. 121 Fed. 357', Viano v.

Baccigalupo, 183 Mass. 160, 67 N. E. 641;

Drake Medicine Co. v. Glessner, 68 Ohio St.

337, 67 N. E. 722. Business established for

the purpose of engaging in competition under

name name and then incorporated by person

so named and others. Wm. 0. Rogers Co. v.

International Silver Co. [C. C. A.) 118 Fed.

133.

14. N, K Fairbank Co, v. “’indsor, 118

Fed. 96.

15. A proprietary medicine label which

falsely states that the medicine is put up by

a physician will not be protected by injunc

tion. Lemko v. Dietz [Wis.] 98 N. YV. 936.

Id. Vacuum Oil Co. v. Eagle Oil Co., 122

Fed. 105.

17. Fairbank Co. v. Windsor. 118 Fed.

96. Use of a. trade mark by others will

be restrained. Keuffel & Esser Co. v. Crock

er Co.. 118 Fed. 187; Computing Scale Co. v.

Standard Computing Scale Co. [C. C. A.] 118

Fed. 965. Party will be restrained from pur

loining a rival's methods of dressing his

goods. National Biscuit Co. v. Swick. 121

Fed. 1007; Enterprise Mfg. Co. v. Landers.

124 Fed. 923. An accounting will not be or

dered in a suit for infringement of a trade

mark. where it appears from evidence in the

case that there is no rational rule by which

profits realized by the defendant could be es

timated. Ludington Novelty Co. v. Leonard

[C. C. A.] 127 Fed. 155.

18. In a suit to recover profits. the com

plainant is entitled to the profits made by the

defendant. whether more or less than the

complainant might have made. Fairbank

Co. v. Windsor, 118 Fed. 96.

1.. Fairbank Co. v. Windsor,

96.

20. Where defendant fraudulently adopt

ed a similar name to that of complainant

using the words "Bent Glass," the court or—

dered that all mail received by the defen

dant containing the words “Bent Glass" be

turned over to complainant. Brown v.

Braunstcin, 83 N. Y. Supp. 1096.

21. Gaines v. Sroufe, 117 Fed. 965.

22. Von Faber v. Faber, 124 Fed_ 603;

Allen B. “’risley Co. v. Iowa Soap Co. [C. C.

A.] 122 Fed. 796; Daviess County Distilling

Co. v. Martinoni, 117 Fed. 186: Fairbank Co.

v, Windsor [C. C. A.] 124 Fed. 200. Corn

plaint must charge simulation of marks by

the defendant so as to deceive the public or

that the use of the marks is fraudulent in

some manner. Woodcock v. Guy, 33 Wash.

234, 74 Pac. 358.

I! similarity is not plain and indisputable,

the complainant must prove deception. In

an action to restrain an infringement show

ing more similarity of words, it is inufli

118 Fed.
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Where a person dresses his goods so that it tends to deceive a purchaser into the

belief that they are the goods of another and further has infringed the rights

secured by a registered trade mark, it does not appear necessary to furnish specilic

proof of purchases by persons actually d806lV8( .’° Infringement will be enjoined,

though the complainant suffers no monetary loss.“ Under the statutes of some

states for the protection of labels, trade marks, etc., it must be shown that de

fendant knew his label was a counterfeit," and in order to recover profits, dam

ages must be proven.” Under an act making the sale of merchandise with a

counterfeit label unlawful, knowledge of the seller is immaterial.”

Relief will not be granted unless it appear that there was a probability of in

jury to complainant by which he suffered either a pecuniary loss or such em

barrassment or confusion as would tend to injury." A preliminary injunction

will not be granted to restrain unfair competition, upon conflicting evidence, if

complainant is guilty of inches,” but laches without more is not sufiicicut to in

terfere with a complainant’s right to injunction, though it may affect his right to

damages for past infringement." If, however, by laches a complainant allows

a trade name to become generic and indicative of the character of the goods, equity

will not restrain the use of this trade name by the defendant.“ A preliminary

injunction will be granted to restrain a dealer from substituting another article

similar in appearance for one called for."

Where a trade mark contains false representations with respect to the article

on which it is used, it will not be protected by a court of equity," even though

the articles are equally good." A person falsely advertising goods as patenth

will not be granted relief in equity to restrain a person using his trade mark.“

Where a party voluntarily makes such use of its trade mark as to cause confusion

uient without proof that the form of manu

facture, names, labels, shape of boxes or

receptacles in which they are sold are so

similar as to raise a reasonable probability

that purchasers using ordinary care will be

ileceiVed by the similarity of names. Regls

v. Jaynes & Co. [Mass] 70 N. E. 480. There

being no evidence that any one was ever

ileludr-d by the use of letters of the alphabet

l0 designate quality into the belief that he

was buying complainant's goods instead of

defendant's and that the buyers did not rely

upon the letters as earmarks of complain

ant's manufacture. the plea of unfair com

petition fails. Stevens Linen Works v. Wil

liam & John Don 8: Co. [C. C. A.] 127 Fed.

950. Yuma-Mai and Ma-mie held not simi

lar and no fraudulent intent was shown.

hence equity would not enjoin use of name.

lfoessneck v. Iselin, 83 App. Div. [N. Y.] 290.

as. National Biscuit Co. v. Bwick, 121 Fed.

1007; Mnnitowoc Malting Co. v. Milwaukee

)ialtlng Co., 119 Wis. 543, 97 N. W. 389. A

person is entitled to an injunction for the

infringement of his trade mark without

proof of damages. Gsnnert v. Rupert [C. C.

A.) 127 Fed. 962.

24. Regis v. Jaynes & C0. [Mass] 70 Mass.

480.

25. Code of lows. l 6060. Delivery of

gnndfl, sold before such knowledge. after

notification. is sufficient. Beebe v. Tolerton

& Stetson Co.. 117 Iowa. ML 91 N. W. 905.

as. Code of Iowa. I 5050. Beebe v. Toler

ton Q Stetson Co., 117 Iowa, 593, 91 N, w,

905.

1!. The statute not limiting liability to

“willfully and knowingly selling." Constru

ing New Jersey P. L. 1898, p. 83. Cigar

Makers' International Union v. Goldberg [N

J. Law] 57 Atl. 141.

28. Gannett v. Ruppert. 119 Fed. 221; Kip

ling v. G. P. Putnam's Sons [C. C. A.] 12"

Fed. 881; Brown v. Braunstein. 83 N. Y. Supp

1096.

29.

and a half.

9“.

30. Bissell Chilled Plow Works v. Blssell

Plow Co., 121 Fed, 351. Where the com

plainant has been guilty of laches. a court

of equity will refuse a prayer for an ac~

counting of profits for infringing a trade

mark. Allowed defendant to continue his

business as an individual for three years and

us a corporation for one year, the defendant

all the time spending large sums in building

up his business. held barred by laches to de»

mand an accounting of profits. Internatlnn_

al Silver Co. v. William H. Rogers Corp. [N.

J. Eq.) 67 Atl. 725.

81. French Republic v. Saratogs Vichy

Spring Co., 194 U. S. 427.

32. N. K. Fairbanks Co. v. Dunn, 126 Fed,

227.

38. Clinton E. Worden & Co. v. Cal. Fl:

Syrup Co., 18'! U. S. 516. 47 Law. Ed. 282

Statements of opinion not fraudulent. New

hrn v. Undelnnd [Neb.] 96 N. W. 685.

84. Old Style Nelson County Pure Rye

made in Cincinnati. Uri v. Hirsch, 183 Fed

568.

so. Preservniine Mfg. Co. v. Heller Chem

ical Co., 118 Fed. 103.

Parties active competitors for a. year

Burns Co. v. Burns Co.. 118 Fed.
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in the trade so that a competitor cannot do business without involuntarily using

the other’s trade mark, a court of equity will not grant a preliminary injunction.“

ln proceedings to restrain unfair competition, a court will not go into a

defense as to the merits of the article where it has become an article of commercial

value."

Res judicata extends only to the precise point presented by the pleadings and

decided by the ruling upon a demurrer, hence new suits on a different violation

may be brought."

§ 5. Statutory registration, regulation and proleclion.—The act authorizing

the registration of trade marks is strictly limited to lawful commerce with foreign

nations and with Indian tribes.” The right to a trade mark does not emanatc

from the United States, but a registration under the statute is only prima ffll'li'

evidence of such right.“ Though the registration of a valid trade mark be void.

the validity of the trade mark is not thereby nullified or injuriously affected.“

One cannot appropriate by registration signs or symbols which have come to have

well known significance in trade as indicative of quality or grade.“

Registered names include only what is on the registered copy." .

The states may enact statutes for the protection of trade marks within their

constitutional limitations.“

In some states by statute an individual is prohibited from doing bUSanrS

in a firm name.“ The purchasing or refilling of trade-marked" packages is

criminal in Indiana if done with fraudulent intent toward the owner.“

I. Complainant placed its trade mark on

the inside of electric light bulbs so that the

defendant could not remake the lights with

out using the complainant's trade mark.

General Elec. Co. v. Re-New Lamp Co.. 121

Fed. 164.

87. Samuel Bros. & Co. v. Hostetter Co.

[C. C. A.] 118 Fed. 251.

88. The sustaining of s. demurrer to a

bill alleging that complainant. a manufac

turer of labels. had adopted numbers from

1001 to 1007 to indicate certain labels and

that defendant was using the numbers 3001

to 3007 to designate the same shape labels

is no bar to a second suit for unfair compe

tition on the ground that defendant used the

same numbers as complainant and the same

color borders on its labels. Dennison Mfg.

Co. v. Scharf Tag, L. & B. Co. [C. C. A.] 121

Fed. 818.

89. Warner v. Bearle & Hereth Co.. 191 U.

S. 195.

40. A. Lesohen & Sons Rope Co. v. Broder—

ick & Bascom Rope Co.. 123 Fed. 149; Ohio

Baking Co. v. National Buscuit Co. [C. C. A.]

127 Fed. 116. Where a trade mark has not

been registered as required by statute. is com

plaint for infringement must be tested by

rules of the common law. Woodcock v. Guy.

33 Wash. 234. 74 Fee. 358. Presupposes the

existence of a. valid trade mark which may

be registered in compliance with the law.

[Act Mar. 3. 1881. c. 138, 21 Stat. 502. 1 Supp.

Rev. St. p. 322 (U. 8. Comp. St. 1901. p. 3401)].

Edison v. Thomas A. Edison Jr. Chemical Co..

128 Fed. 1013. .

41. May maintain an action for infringe

ment. Edison v. Thomas A. Edison Jr.

Chemical Co.. 128 Fed. 1013.

42. "600" used in oil trade indicating heat

test. Vacuum Oil Co. v. Climax Refining Co.

[C. C. A.] 120 Fed. 254.

48. “’here on the copy of a union label

filed with the secretary of state. the place for

the signature of the president was blank, thr

signature is not a part of the device. Hone-

setting up the label in a. pleading without

the signature is not a variance. State v.

Nlesmnnn, 101 M0. App. 507. 74 S. W. 638.

44. Act. May 11. 1901 (Hurd‘s Rev. St. 1901.

p. 1793) is unconstitutional as special legis

lation. Horwich v. iValker-Gordon Labora

tory Co., 206 Ill. 497, 68 N. E. 938. The New

Jersey statute (P. L. 1898. p. 83), relating to

the sale of merchandise with a counterfeit.

label, is not unconstitutional. Cigar Mak

ers' International Union v. Goldberg [N. J.

Law] 67 Atl. 141. Acts 24th Gen. Assem. c.

36 [I 5050. Iowa Code] is not unconstitutional

in that the subject is not sufficiently ex

pressed in the title. Beebe v. Tolerton &

Stetson Co., 117 Iowa. 593, 91 N. W. 905.

Act May 11. 1901 (Hurd‘s Rev. St. 1901. p.

1793), prohibiting the selling or using of

boxes, bottles. etc.. bearing the registered

mark of the owner without his written con

sent. is not a valid exercie of the police

power. Horwlch v. Walker-Gordon Labora

tory Co.. 205 111. 497, 68 N. E. 938.

45. Pen. Code, § 363b. Although violating

the statute. he may recover for goods sold

and delivered. Doyle v. Shuttleworth. 41

Misc. [N. Y.] 42. The carrying on of busi

ness by two brothers named Castle under

the firm name 01! “Castle Bros." is not a vio—

lation of that statute. Castle Bros. v. Gra

ham. 87 App. Div. [N. Y.] 9'1.

46. An indictment. under Burns' Rev. St.

1901. I 8680b. for illegally purchasing stamp

ed bottles, should show that the original

owner of the bottles had filed a written de

scription of the stamp with the clerk of the

circuit court and published said description

as required by l 8678. State v. Barnett. 159

Ind. 432, 65 N. E. 515.

47. In Indiana, an indictment for refilling
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TRADE UNIONS.

i 1. Nature of Trade Union (1888). The Union and It. Member. (1889).§ 3.

i 2. The [nlon and the l'uhllc (1888). I § 4.

§ 1. Nature of trade union—Trade unions are voluntary unincorporated

associations, whose principal object is the control or regulation by the association

or combination of the individual action of its members in matters of contract or

trade relating to their occupation or profession,‘8 for the purpose of increasing their

rate of wages and generally improving the conditions of their employment. The

right of workmen to combine freely to refuse to be employed by any employer

who sees fit to employ workmen of whom they disapprove 0r sees fit in any

respect to conduct his business contrary to their views is undisputed,“ and the

right of employers to similarly combine is also undeniable ;‘° but an effort on

the part of a. union or its members to force higher wages for its associates by un

lawful interference with the right of others not associated with them to labor

will be restrained,"1 and a combination by a union to prevent others from obtain

ing work by threats of a strike, or to prevent an employer from employing others

by threats of a strike, is unlawful, though not punishable by indictment, and is

in contravention of the letter and spirit of the declaration of rights." So also a

combination of merchants formed for the purpose of depriving another of the

opportunity to buy goods and drive him out of business."

§ 2. The union, and the public.—The anti-trust statute of Nebraska is not

invalid because it exempts trade and labor unions from its operation.“ The New

Jersey statute prohibiting the sale of articles bearing a counterfeit union label is

valid,“ and a scienter is not a necessary element of a cause of action for a penalty

thereunder.“ Where the purpose of an organization is to impose restrictive con

ditions on the individual right of contract and on the conduct of a trade, and to

secure within a. certain district the monopoly, so far as possible, of a particular

kind of labor, equity will not interfere by injunction or otherwise to compel con

Meluborl and the Union (1888).

50. Atkins v. W. & A. Fletcher Co. [N. .1.

Eq.] 55 Atl. 1074.

61. Gulf Bag Co. v. Suttner. 124 Fed. 467.

A bill held to show an interest entitling

labeled or stamped bottles must allege that

it was done with intent to defraud the own

er of the bottles. State v. Wright. 159 Ind.

422. 65 N. E. 289.

48. O'Brien v. Musical Mut. Protective &

B. Union (N. J, Eq.] 54 Atl. 150; Atkins v.

W. & A. Fletcher Co. [N. J. Eq.) 55 Atl. 1074;

Erdman v. Mitchell. 207 Pa. 79;'Gulf Bag

Co. v. Suttner, 124 Fed. 467; Gray v. Build

ing. Trades & Council [Mlnn.] 97 N. W, 663:

Froelich v. Musicians' Mut. Ben. Ass‘n, 93

Mo. App. 383: Burnetta v. Marcelino Coal C0.

[Mo.] 79 8. W. 136; United Brotherhood of

Carpenters & Joiners v. Dinkle [Ind. App.]

69 N. E. 707.

40. Atkins v. W. & A. Fletcher Co. (N. J.

Eq.] 55 Atl. 1074; Erdman v. Mitchell, 207

Pa. 79; Gulf Bag Co. v. Suttner. 124 Fed.

467; W. P. Davis Mach. Co. v. Robinson. 41

Misc. [N. Y.] 329; Gray v. Building, Trades

& Council [Mlnn.] 97 N. W. 663. A bill al

leging that defendant by “threats of intimi

dation and coercion, and otherwise, inter

fered with plaintiffs and others of its em

pluycs.“ because they united with a union,

stair-s n. more conclusion and cannot be the

basis of an injunction without a. statement

of the facts constituting such intimidation

and Coercion. Boyer v. Western Union Tel.

Co.. 124 Fed. 846.

complainant to sue alone. and parties d- ~

fondant had no such common title as to h~~

alignable as plaintiffs to defeat Jurisdiction.

Carroll v. Chesapeake & 0. Coal Agency Co.

[C. C. A.] 124 Fed. 305. Mortgages suing for

injunction against strikers need not join

mortgagor where so doing would oust Juris~

diction. Ex parte Huggerty. 124 Fed. 441.

62. Common law conspiracy is not pun

ishable in Pennsylvania. Acts 1872 (P. L.

1175), 1876 (P. L. 45), and 1891 (P. L. 300).

Erdman v. Mitchell. 207 Pa. 79; Gray v.

Building. Trades & Council [Mind] 97 N. 11'.

868; Froellch v. Musicians' Mut. Ben. Als'n.

98 Mo. App. 383; TV. 1’. Davis Mach. Co. v.

Robinson, 41 Misc. [N. Y.] 329.

58. Clelnnd v. Anderson [Neb.] 91 N. 1V.

306.

54. Comp. St. 1901. ch. 91a. Such unions

would not be within its terms if not exempt

ed. Clclnnd v. Anderson [Neb.] 02 N. W.

306.

55. P. L. 1898, p. 83. Cigar Mnkers' 1n

ternational Union v. Goldberg [N. J. Law]

57 Atl. 141.

68. Cigar Makers' International Union v.

Goldberg [N. J. Law] 57 Atl. 141.
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tinuance of membership therein, and thus indirectly enforce performance of re

strictive regulations amounting to an unjustifiable interference with the freedom

of contract and of trade." Neither is the right of such an association, en

gaged in supporting a strike, to freedom in the labor market, so that it can readily

employ pickets and other agents in carrying on its industrial warfare, a. proper

subject of protection by means of injunction." On the other hand, a conspiracy

by a number of persons that they will by threats and strikes, deprive'a mechanic

of the right to work for others because he does not join a particular union, will be

restrained." Since, in the absence of contractual relations for service and em

ployment for a particular time, an employer or employe may terminate the rela

tion at any time he sees fit, with or without cause, it is not unlawful for an em

ployer to discharge an employe, though his purpose in so doing be to disrupt a

union ;'° hence such action will not be enjoined at the suit of the members of the

union.“ Nor will the keeping of a book wherein the cause for such discharge is

recorded be enjoined, though it is kept open for the inspection of other employ

m0:

§ 3. The union and its members.—The union cannot bind its individual

members by any agreement with mine operators in respect to the performance of

work, and the time and manner of payment." Where the union, in addition to its

ordinary features, constitutes itself a mutual benefit society, it is subject, so far

as forfeiture of benefits for nonpayment of dues and assessments are concerned, to

the rules applicable to societies organized for that purpose alone.“

§ 4. Members and the union.—One who never was a member, nor entitled

to membership in a union is not entitled to an injunction restraining his expulsion

therefrom, however illegal the grounds alleged may be." Equity will not attempt

.by injunction to control rights of membership in a voluntary unincorporated asso

ciation, where no right of property is involved, and the party has not exhausted

his remedies by appeal to the highest tribunal within the association,“ but a mem

ber will be given relief against expulsion without primary resort to remedies in

the union if such is impracticable or of doubtful adequacy." In this respect the

rights of members of associations generally are similar.”

TREATIES.

A nation may abrogate a treaty, as it may make a treaty, on its own motion,

upon its own responsibility.” But a nation cannot at its pleasure abrogate one

65. Expelled on ground of membership in

state militia. Potter v. Shatter, 40 Misc. [N

Y.) 46.

68. O'Brien v. Musical Mut. Protective &

57. O‘Brien v. Musical Mut. Protective &

8. Union [N. J. Eq.) 64 Atl. 150; Froelich v.

Musicians' Mut. Ben. Ass‘n. 93 Mo. App. 383.

58. Atkins v. W. & A. Fletcher Co. [N. J.

Eq.) 55 All. 1074.

68. Erdman v. Mitchell. 207 Pa. 79: W. P.

Davis Mach. Co. v. Robinson, 41 Misc. [N.

Y.] 329. 500 title Conspiracy, 1 Curr. Law,

p. 566.

00, 61, 82. Boyer v. Western Union Tel.

Co.. 124 Fed. 246.

68. Burnetta. v. Marcelino Coal Co. [Mo.]

19 S. YV. 136.

64. United Brotherhood of Carpenters &

Joiners v. Dinkle [Ind. App.] 89 N. E. 707;

Froelich v. Musicians' Mut, Ben. Ass'n, 93

Mo. App. 388.

See Fraternal and Mutual Benefit Associa

tions. 2 Curr. Law, 9. 79.

2 Curr. Law—119.

B. Union [N. J. Eq.] 54 Atl. 150; Froelich' v.

Musicians' Mut. Ben. Ass'n_ 93 Mo, App. 383.

It incorporated, plaintiff's right would be en

forceable by mandamus. O‘Brien v. Musical

Mut. Protective & B. Union [N. J. Eq.] 54

At]. 150.

01. He was obliged to prosecute appeal at

a great distance; papers had been refused

for that purpose until he paid a fine: and,

the ground for expulsion was an offense

against the person who was to preside over

such appeal it taken. Corregan v. Hay, 87

N. Y. Supp. 956.

68. See Associations and Societies, 1 Curr.

Law. p. 233.

60. The James & William, 87 Ct. 01. 808.



1890 TREATIES. 2 Cur. Law.

article of a treaty and leave all the other obligations in eil'ect, binding the other

power.70 Acts of Congress supersede a former treaty,71 but a treaty is superior to

state laws.72 Until the ratifications are exchanged it is competent for either power

or both to recede and rescind its action."

In so far as it aflects private rights a treaty does not take effect until the

exchange of ratifications,“ nor does the doctrine of relation apply." Courts will

take judicial notice of the acquiring of territory by treaty." The most favored na

tion clause in treaties relates to duties, rights, and benefits in the ports of either ally,

and are not affected by a treaty of either with another nation." Provisions defining

what is to be regarded as contraband or noncontraband relate strictly to the pro

cedure between the two nations in time of war."

A treaty with Indians in violation of the constitution is void." Congress

may pass laws in conflict with, and abrogating treaties with the Indians.“ The

treaty of an Indian tribe is paramount to their laws.‘n

In construing any treaty between the United States and an Indian tribe, the

treaty must be construed, not according to the technical meaning of its words to

lawyers, but in the sense in which they would be naturally understood by the In

dians.82 By its treaties with the Indian tribes the United States has evinced no

intention to discharge them from their condition of pupilage or dependency, and

constitute them a. separate, independent, sovereign people.”

70. Treaty of 1778 with France declared treaty) with the Kiowa, Comanche, and

that tar and turpentine “shall not be re— Apache Indians, Congress was not precluded

puted contraband." Treaty With Great Brlt- from passing a law (June 6, 1900, 31 St. at I.v

ain 1795 declares tar and turpentine con- 67?, c. 813) providing for allotments to the

traband. held. did not release France from Indians in severalty. Lone \Volt‘ v. Hitch

any obligation of the treaty of 1778. The cock, 187 U. S. 653, 47 Law. Ed. 299.

James & William. 37 Ct. Cl. 303, The adoption of the Atoka agreement by

71. Treaty with Greece 1837, superseded (Tililgrt’flfl and the fiUthOl‘iZflilnn "Y its {idoli

hy acts of Congress. In re Ellis. 124 Fed. tion by the Choctaw and Chickasaw Nations

0137. The power of Congress to regulate 1m- is valid. notwithstanding former treaties, and

migration is superior to the treaty making constitutions or contracts existing under

bower. U. S. v. Tuck Lee, 120 Fed. 989. them. to the contrary. Ansley v. Ainsworth

72. Doe v. Roe [Del.] 55 Atl. s41. Und- T-l 69 8- W- 884

73. Armstrong v_ Bidwon. 124 Fed. 690' 8|. Section 18 of art. 7 of the constitution

74 The new“, with spfln by which Pnrm ot' the Choctaw Nation is void. being in vin

Rico and the Philippines were ceded to the lmamagrassecmgagiqx'r Qasaznset‘:;;';';e),u1?

Imited States did not become efl’ective for .“storth [Ind T.) 69 S. “I: 884‘

. the purposes of the tariff laws until the ex- w u H u __

change of ratiiieations. Armstrong v. Bid- 5" Terms ha" blood and mixed mond

well. 124 Fed 690; De Pass v Bidwen' 124 are to be given their ordlnarily understood

Fed 615, American Sugar RM CO v Bub meaning, and no distinction can be drawn

we!" 12,’ I‘.ed_'677 An“, Um" da'v lg SM} between those who derive their indian blood

. from the mother and those who derive it
1 t t re . How ~ll v. Bidwe l, 12455d :33 be t aty L I from the father. Construim,r treaty of 18.23

75. Armstrong v. Bidwen' 124 Fed. 69‘); of the Omaha Indians with reference to al

' iotmenta of land. Also treaty of 1830 by

American Sugar Ref. Co. v. Bidwell, 124 Fed which the “Nam;th Reservation“ was as“

677
' sinned for the use ant occu ucv of halt

7"- Th-‘i "1° “‘1”pr Islands became Ul'l‘l‘tl‘d. Sloan v. U. S..(118 Fed‘.‘ isii.

part of the I'nited States territory under the 83_ The above rule was nm chm] _od 1“

Trmty or PM!“ betwepr} the United S'f‘te‘q the treaties of “'ashintrtnn (18-36 and' 1866}

and the kingdom or Swim' IQ" [Sue v“ kan' by which the United States guaranteed tn

sas Mut. Life Ins. Co. than.) 75 lac. 494. me Cherokees the title and possession of

77. Th? Jalnes & \\'iiiiilm, Ct. Cl. their landg. and Jurisdio‘lnn ('r their (\nuntrv.

78. Under the treatyot1778 with France. .\'or by the treaty of New tat-inns (iszisi.

seeds carried by a vessel of either ally Ansley v. Ainsworth [Ind. '1‘.| 09 s. w. 834.

which had the passport authorized thereby The words “ceded to sum "Minn" (“mum

were free goods. 'I he James & \Villiam. 37 dunes) used an the part or “n India" "we

( t- Cl- 303- in a treaty with the United States der not

79. The Aioka agreement is not void on signify that the Indians had any right or

the ground that Com-tress (18102-4de "9 iPRl-q- title to the lands "ceded" other than the

lative powers. \‘ifilflling 860110!“ 1. 7. "FL 1. right of occupancy. The treaty of 1830 and

of the censtitution 01’ the l'iilh‘d Slates. patents of the United States in 1842 to the

Ansley v. Ainsworth [Ind. T-l 61' S. \\'. 8H. t‘hoctaw Nation simply expressed what was

90. By the treaty of 1867 (Medicine Lodge meant by the treaty 01'1820. id.
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TRESPASS.

I 1. Act. (“on-"titling Trespass and Right

0! Action 'l‘hcrelor (1801).

I 2. Action- (IHN). A. At Law (1895).

B. In Equity (1898).

! 8. Dam-gel lld Penaltie- (1m)

§4. Crlmlnnl Lllbllily (“’02)

i 5. Trclplll to Try 'I‘ltle (INS)

§ 1. Acts constituting trespass and right of action therefor.—Trespass is an

interference with possessory rights.“ Thus it is a trespass to enter under a void

conveyance" or a void lease,“ unless the true owner received the rent." It is a

trespass to interfere with the possession of one holding under a valid lease" or if

one has actual possession of land for one without title to intrude upon him," as

by taking possession from an oilicer holding as custodian in law,” or to enter after

a license to do so has expired.“ It is a trespass for an officer to unlawfully

search a house for incriminating evidence." It is a trespass to overflow the lands

of another," or to exceed the servitude made by an easement.“ Trespass may be

maintained for placing an obstruction upon a structure which is part of the

realty."

In many of the southern and western states the owner of cattle is not liable

Ol- One claiming damages for trespass

for removing a house from her lot could not

recover for the removal of so much of the

house as was located on an adjoining lot

which was owned by the trespasser, Jones

\'. Kennedy [,\la.] 35 So. 455. “‘here a trus

tee was appointed to take charge of an

award of land taken for highway purposes

and he wrongfully tore down buildings

thereon, he was liable for trespass, Wilson

v. “'ilson [R. I.] 58 Atl. 773. Where one

inlllt a fence on what he claimed to be the

line between himself and an adjoining own

er who was in possession and also claimed to

own it. he was a trespasser. Currier v.

Jones. 121 Iowa, 160, 98 N. W. 766.

85. A wife owned certain land. her hus

band sold part of it to another but the wife

refused to execute a. deed, and after this the

purchaser entered and cut timber on the

land. Helton v, Beicher, 24 Ky. L. R. 927.

70 S. W. 295. Title bond and commissioners'

deed held admissible. Id. One under parol

grant buried his dead in a free part of a

cemetery. and his possession thereto was

quieted by ordinance. The city subsequent

ly conveyed to another who had notice of all

the facts. Such grantee was a trespasser in

disturbing such possession. Wilkinson v.

Strickland [Miss] 35 So. 177,

80. A guardian leased the estate of his

ward which he had no power to do. Haskell

v. Sutton. 53 W. Va. 206.

87. Hendrickson v. Dwyer [N. J. Err, 6':

App.] 57 Atl. 420.

88. Lease to public lands. Lake, Tomb &

Co. v. Copeland, 31 Tex. Civ, App. 358. 72 S.

W. 99.

89. One in possession claiming to a mark

ed boundary. There were exceptions in

deeds in his chain of title indicating that

he had not title to all he claimed; another

entered under a void patent. Crate v.

Strong. 24 Ky. L. R. 710. 69 S. W. 957. To

disturb a peaceable possession by force is a

trespass irrespective of ownership. Dold v.

Knudsen [Neb.] 97 N. W. 482.

00. Property had been sequestered and

while the sheriff. who had legal possession.

was absent another took actual possession

‘ laid by the city.

and secured a temporary injunction against

the sheriff. which was dissolved. State v.

King, 110 La. 961.

01. Where one had a right to cut and re

move timber from land within 5 years. he

had no right to enter after that time. Bunch

v. Elizabeth City Lumber Co. [N. C.] 46 S.

E, 24. And where no time is set at which

the five years begins to run, it will be deem

ed from a. reasonable time and thirteen years

is unreasonable. Id. An offer to sell tim

ber on certain land was made; there was

nothing in the offer on which an assumption

could be based that the offeree was to have

an unusual length of time to accept. and he

never did accept. but two years later went

on the land and out timber. He was a tres

passer. Nickerson v. Allen Bros. & Wadley.

110 La. 194. One had a right to operate a

tramway over land for 5 years; held he was

a trespasser after that time. Leigh v. Garys

burg Mfg. Co.. 132 N. C. 167. The continu

ance upon the premises of water pipes laid

under a parol license is a trespass against a

subsequent purchaser. Jayne v. Cortland

Waterworks Co.. 42 Misc [N. Y.] 263.

92. Where officers without a warrant fol

lowed bioodhounds to a house and searched

it for stolen chickens. evidence as to wheth

er or not they searched the house with the

owner's permission held a. question for the

jury. McClurg v. Brenton [lowa] 98 N. W.

881.

98. Contractor in blasting caused a water

pipe to burst which had been negligently

Vi’hecler v. Norton. 86 N. Y.

Supp, 1096. A contractor in blasting bursted

a water pipe which had been laid on the rock

and not on sand as required by ordinance.

Wheeler v. Norton. 84 N. Y. Supp. 524.

94. Vv'here a railroad company. having a

right to maintain only a single track in a

highway, without permission of abutting

owners or condemnation proceedings, con

structs switches and sidings in such high

way. it is a trespasser and may be enjoined

therefor by an abutter. Stephens v. New

York. 0. & W. R. Co., 176 N. Y. 72. 67 N. E.

119.

05. Hennessy v. Anstock, 19 Pa. Super. Ct.

644.
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for trespass committed by them, unless they have broken through a sufiieient

fence." Knowledge on part of the owner of the breachy nature of the cattle is

not an essential element." It is not a. willful trespass to turn cattle out to graze

unrestrained on public land, knowing that they will wander on the unenclosed

range of another ;” but one who knowingly drives infected cattle on a. range and

thereby spreads disease to other cattle is a wrongdoer.°" It is no trespass for one

to put into a common pasture more cattle than his part of the land can support,‘

especially if they could pass out on the open range.” While an implied promise

to pay for such use of the land can be presumed,‘ it could not be recovered in an

action of trespass.‘

Inlcrfering with one's goods as by an illegal levy“ or by exceeding contract

rights to take wrongful possession‘ is a. trespass.

in trover.’

Such acts are usually remedied

It is a trespass to the person if a. force be set in motion which directly strikes

one.I

treated elsewhere.’

have sexual intercourse.1°

Such a trespass is an assault, the civil liability for which has been fully

It is not a. trespass for a man to merely solicit a woman to

Parties in the wrong.-—One who gives a license coextensive with all his right

and “none other,” having no rights at all, is not a trespasser by the licensee’s

entry." A master is liable for a. trespass committed by the servant within the

scope of his employment)2 even though the act be wanton or willful." A munic

ipal corporation is liable in trespass for the acts of its agents in entering on pri

90. Perry v. Cobb [Ind. T.] 76 S. W. 289.

Where cattle broke into n. cornfield, the

court refused to charge that cattle are to be

fenced out rather than fenced in. but char

ged thnt cattle had a right to run at large

and the owner was not liable unless they

vrcrr- hrr-achy, and the question was whether

plaintiff had a sufficient fence. Held no er

ror. Id.

97. Perry v. Cobb [Ind. '12] 76 S. W. 289.

Where cattle broke through a fence into a

cornfield, evidence that the cattle were not

breachy the year before was inadmissible.

Id.

as. Martin v. Platte Valley Sheep Co.

[Wyo] 76 Pac. 57!. In an action to enjoin

the driving of cattle over plaintiff's lands.

evidence held insufficient to show that there

had ever been s. trespass. iii.

90. Evidence held for the jury as to

whether the cattle were diseased and

whether the owners knew they were dis

eased. The cattle were driven over in the

nighttime stealthily. 'I‘ruskett v. Bronaugh

[Ind. T.] 76 S. W. 294.

1. Both parties to this action owned land

enclosed by a fence which neither had any

thing to do in erecting. Haskins v. Andrews

[Wyn] 76 Fee. 588. Where one turned into

a. common pasture more cattle than his land

would support. an instruction that he was

under no obligation to keep his cattle off

his ncichbor's land was properly refused as

misleading. Id.

2. “’hcre one put into a. common posture

moro cattle than his land would support. evi

dence that. the fence was down so the cat

tle could pass out on the open range is ad

missible. Haskins v. Andrews [Wy0.] 76

Pac. 58!.

3. Lazarus v. Phelps. 156 U. S. 202.

4. Haskins v. Andrewa [Wyo] 76 Pac.

5H

5. Attachment on exempt property. Ahenrn

v. Connell [N. H.] 56 Atl. 189. When otflcer

executing a writ of attachment went to

the debtor's house in the early hours of

the morning. and seized and carried away

his wife‘s property, evidence held to show

a trespass. Hay v. Collins. 118 Ga. 243.

See. also. Sheriffs and Constables. 2 Curr.

Law, p. 1640. Attachment, 1 Curr. Law. p.

239; Executions, ‘1 Curr. Law, p. 1178.

0. A contract for construction, giving the

engineer in charge the right to "take any

measure he might think proper to complete

the work in time." after notice to the con

tractor. gave no authority to the engineer

or employer to take buildings and tools of

the contractor without his consent. Mont

gomery Water P. Co. v, William A. Chapman

& Co. [C. C. A.) 126 Fed. 68.

7 Z. See Conversion as Tort, 1 Curr. Law. p.

0 .

R. Where a brakeman attempted to lock

some boys in a car and in closing the dnnr

shoved it violently against one of the boys.

he was guilty of a, trespass. Emmom v.

Quads. 176 Mo. 22. 76 B. W. 103.

0. Assault and Battery, I. Curr. Law. p.

218.

10. There was no assault. Reed v. Malcv.

25 Ky. L. R. 2119. 'H S. W. 1079.

11. Caughio v. Brown. 88 Minn. 469. 98 N.

W. 666.

12. The master told the servant to collect

the gas bill or remove the meter. The serv

ant was acting within the scope of his em

ployment in removing the meter by force.

Reed v. New York & R. Gas Co.. 87 N. Y.

Supp. 810.

13. Damages for insult and invasion of

privacy allowed. Reed v. New York & R.

Gas Co.. 87 N. Y. Supp. 810,

See full treatment Master and Servant. 2

f‘urr Law. p. sot.
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.rate land by order of the town council for the purpose of laying out a highway

thereon.“

Tilla or right to possess-ion is essential to the maintenance of the action,"

not of an entire tract but of that trespassed upon." In order that one not holding

the legal title may maintain trespass, he must show actual poss‘ssion at time

the trespass was committed." The holder of the equitable title" or one holding

a leasehold interest can maintain trespass,“ and one owning a right to shoot on

land may sue for a trespass against such right ;'° but one who has neither title

nor right of possession cannot,“ nor can a grantee for a trespass committed against

his grantor and which is barred by limitations," and one may be estopped by his

conduct to bring the action.”

14. Hathaway v. Osborne IR. 1.] 66 Atl.‘

700. See Agency. 1 Curr. Law. 9, 43; Munici

pal Corporations, 1 Curr. Law. p. 940. One

buried his dead on tree lots in a cemetery

to which possession was quieted in him by

ordinance. The city subsequently conveyed

the lots to another. Wilkinson v. Strick

land [Miss.] 86 80. 171. In Kentucky, an

owner not in possession may maintain tres

pass for the cutting of timber and destruc<

tion 0! monuments of title. 001'! v. Lowe

[Ky.] 80 8. W. 219. Trespass quare clausum

tregit will not lie for timber cut and re

moved from the land of one other than the

ploinili‘f, although the plaintiff had pur

chased such timber from the owner of the

land. W'hitehouse Cnnnel Coal Co. v. “'ells,

25 Ky. L. R. 60, 74 S. W. 736. Where one

proved that he entered unoccupied woodland

under a deed, went on the land three or

four times, sent representatives on it several

times, had it surveyed and never knew of

any other person claiming possession for 30

years. until he learned that one was cutting

wood thereon. such proof showed possession

against a plea of general issue. Carpenter v.

Logee, 24 R. l. 383.

15. Conflicting cllhnnr Possession under

a. valid title is not disseised by possession

of one claiming the same land as part of a

larger tract, and having actual possession of

a part of such larger tract, but no actual

possession of the tract claimed by both.

Kentucky Land 8: 1. Co. v, Crabtree, Z-i Ky.

L R. 743. 70 S. W. 31. Evidence showing

an unbroken record title sufficient to main

tain action tor trespass, defendant had

pleaded title by adverse possession. Cleve

land, C., C. & St. L. R. Co. v, KeplerI 31 lnd.

App. 1, 66 N. E. 1030. Where one’s title pur

ports to convey to him the entire tract, con

structive possession will entitle him to re

cover against the constructive possession of

one entering under title to only part of the

tract until the title to the entire tract is

overcome. Carpenter v. Logee, 24 R. I. 383.

Where parties having conflicting claims to

uninclosed forest land are each in actual

possession of but a. part of their claims, the

possession of the land not lctually occupied

attaches to the better title. Kentucky Land

& 1. Co. v. Crabtree. 24 Ky. L, R. 743. 70 S.

W. 31.

Recitals in n grant that the lands had been

confiscated by the grantor state held not

conclusive against defendant that title was

in the state. Davis v. liioyels [Vt.] 66 Atl.

174.

16. The gist of the action of trespass

qunre clausum is the disturbance to the pos

session. Either party who maintains against

the other his right to that portion of the

premises where the trespass was committed

is entitled to judgment, Without reference to

the title or right of possession in the bal

ance of the land. Proiiie 8.- Flume Hotels

Co. v. Bichiord [N. H.) 54 Ati. 699.

17. Evidence held to show that one claim

ing under a contract of sale was not in

actual possession. Olson v. Brooks-Scanlon

Lumber Co., 89 Minn, 280, 94 N. W. 871. Tho

burden-is on the plaintiff to show that he

was in possession at time o! the trespass.

Pennington v. Lewis [Del.] 56 Atl. 378.

Where one claims title by adverse posses

sion he must show possession to have been

such at the time of the trespass. Id. Where

plaintiff claimed title by adverse possession

and the evidence showed nothing more than

possession, it is insumcient to show trespass

qusre clausurn tregit. Illinois Cent. R. Co.

v. Hatter, 207 ill. 88, 69 N, E. 751.

18. One holding under contract of sale.

Skinner v. Terry [N. C.] 46 S. E. 617. Evi

dence held to show a contract to purchase.

Gartner v. Chicago, R. I. 8: P. R. Co. [Neb.]

98 N. W. 1052. In Alabama, 2;. contract re“

lied on as giving one authority to take prop

erty if relied on as a defense must be spe

cially pleaded. Montgomery Wnter P. Co. v.

William A. Chapman & Co. [C. C. A.] 126

Fed. 88.

19. l'nder a North Carolina. statute pro‘

viding that in actions for trespass on realty

the jury shall assess the entire damages to

which the party aggrieved is entitled. a les

Hoe may sue without Joining the lessor.

hale v. Southern R. Co., 132 N. C. 705.

20. One who though not the owner of

land has the right to fish. shoot and trap on

the premises, has such an interest in the

land that he may maintain trespass against

another for entering such land for the pur-

poses of shooting thereon. He may recover

the penalty provided by statute. Payne v.

Sheets, 75 Vt. 335.

21. The owner of timber sold it under a

contract that it all the logs sawed were not

paid for monthly. the contract should cease.

His purchaser sold to another. Thornton v.

Dwight Mfg. Co.. 187 Ala. 211. Evidence did

not show that the land had not been dedi

cated to the plaintitf city. Taylor v. Larch

mont Water Co., 86 App. Div. [N. Y.] 631.

22. Railroad company entered land and

constructed their road bed 30 years prior to

bringing the action. Floyd v. Louisville 8:

N. R. Co. [Ky.] 80 S. W. 204.

23. One who has laid off a strip of land

for a. street and recognized it as such in

deeds to his grantees, though it had never

been accepted by the city, cannot thereafter
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Right of entry and other matter of justificatiom—The law authorizes an

entry under a prescriptive right,“ or in the enjoyment of an casementf‘ but the

burden is on the enterer to show such right.” The law authorizes one entitled

to the possession of property to use lawful force to recover it.“ It does not justify

a trespass that the owner of the land has failed to comply with statutory re

quirements," or was engaged in an illegal pool or combination," or that be pre

viously was guilty of like ofienses to that for which an unlawful search and seizure

was made.'0 Entry under a void license”1 or contract“ is not justified, nor acts

under advice of counsel,” but evidence thereof is admissible to show that it was

not willful.“

One has a right to use such force as is necessary in repelling a trespass," and

it is immaterial that he acted in anger and laid violent hands on the intruder.“

Contributory negligence is no defense to a willful trespass to the person."

A trespasser cannot avoid liability to one tenant in common by showing pay

ment to the other."

maintain trespass against one of such gran

tees for piling wood in such street. Davis v.

Morris, 132 N. C, 435.

24. Evidence held to show right to en

ter land to repair a ditch. Hart v. Hoyt, 137

Cal. xix, 90 Pac. 19. That one had a. right

by prescription to use the land is a good

defense. Pennington v. Lewis [Del.] 56 Atl.

I78.

25. Where it was set up that the locus

in quo was a highway, evidence held suffi

cient to show that it was. Schroeder v.

Klipp [Wis.] 91 N. W. 909. In trespass the

defense was set up that the land was a high

way; evidence held to show that it was not.

Arndt v. Thomas [Minn.] 96 N. W. 1125.

Where it was set up in defense that the

locus in quo was part of public way, evidence

held sufficient to go to the jury. Clark v.

‘Hull. 184 Mass. 164, 58 N. E. 60. Where it

was set up that the locus in quo was part

of a public way, a coast survey chart show

ing roads was admissible. Id.

38. Pennington v. Lewis [Del.] 56 Atl. 37B.

27. Where a plaintiff's title was put In

issue and he did not prove it, a verdict was

properly directed against him. Hays v. Ison,

24 Ky. L. R. 1947, 72 S, W. 733. As between

two persons, one having title but not pos

session and the other occupying it with a

wall. the former by entering and tearing

down the wall acquires possession so she

may sue for the trespass and her title is a

good defense against an action for trespass

for the entry. Percival v. Chase, 182 Mass.

371, 65 N. E. 800. Where title was set up as

a. defense, evidence as to boundaries held for

the Jury. Rowe v. Cape Fear Lumber Co..

133 N. C. 433. “'here liberum tenementum

was pleaded as a defense, evidence held to

show title in defendant. Kentucky Land &

I. Co, v. (‘rabtree, 24 Ky. L. R. 743. 70 S. W.

31. in trespass for maintaining an ice run

way, and taking and carrying away ice. the

defendant claimed title. by disseisln to the

edge of the pond. and denied that plaintiff‘s

lease covered the land under the pond. Evi

dence held sufficient to sustain a verdict for

the defendant. Frazer v. Fuller, 184 Mass.

499. 69 N. E 217.

28. Statute provided that sale of ferry

right must be made with leave of the court,

that the purchaser must execute a covenant,

etc.. and that on failure to comply “uh any

requirement the court shall revoke the

grant. Wilson v. Sullivan, 25 Ky. L. R. 1110,

77 S. W. 193.

20. In violation of statutes. Wilson v.

Sullivan, 25 Ky. L. R. 1110. 77 S. W. 103.

80. In action for forcible seizure of elec

margarine, evidence as to orders given police

with respect to plaintiff's place of business

and as to plaintiff‘s having been convicted

of violating the oleomargarine law was

properly excluded. Mcdairy v. McAllister, 91

Md. 488.

31. Permission by one whose lease of land

has not gone into effect to herd horses there

on is no justification thereof. and ls relevant

only on the question of vindictive damages.

Tucson Land & Live Stock Co. v. Everett

[Tex. Civ. App] 78 S. W. 535. A village can

not give permission to construct water mains

in the street without compensation to the

owners through whose son the. pipes are

being maintained. Jayne v. Cortland Water

works Co.. 42 Misc, [N. Y.] 263.

32. A trespasser has no equities against

the owner because he paid the owner's gran

tor money for a. void contract to cut timber

on the land. iiionds v. Elizabeth City Lum

ber Co.. 131 N. C. 2!). One claiming right to

cut timber under a void contract from one

who afterwards deeded it to the plaintiff is

estopped to deny the plaintiff‘s title. Id.

33. Taking olcomargarine from one who

had it in his possession presumably con

trary to law. Medairy v. McAllister. 97 .\ld.

488, Where one advised another to take

oleomargarine from one who had it In his

possession. if he could not buy it of him. and

after being forcibly taken, the goods were

taken to the ndvisor's place of business, evi

dence held sufficient to make the adviser a

Joint trespasser. Id.

.14. L'. S. v. Homestake Min. Co.

A.] 117 Fed. 481.

35. Removing rolling stock from s. switch

track. Pittsburg. S. & W. R. Co. v. Fiske

[C. C. A.] 128 Fed. 760.

80. An intoxicated person came to the

home of another and was handled roughly.

State v. Crook, 133 N. C. 673.

87. A boy 12 years fell. in hurriedly get

ting out a car in which a brakemnn had at~

tempted to imprison him. Emmons v. Quude,

178 Mo. 22. 75 S. W. 103.

“:8. Wagoner v. Silva. 130 Cal. 559. 78 Pse.

[C. C.
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§ 2. Actions. A. At lawn—Notice before suit for injuries due to defective

highways does not apply to trespass by highway officers to abutting lands.“

There cannot be successive actions, where the cause of action is single and

indivisible,“ or as to matters for which recovery was allowable to the day of trial ;“

but difierent suits may lie for different trespasses to several tracts.“ Trespass

and condemnation proceedings cannot be consolidated," hence condemnation pro~

ceeding is no bar to an action for trespass nor vice versa.“

Jurisdiction of trespass is often transferred or ousted by the making of an

issue of title or freehold.“ To have such effect, the issue must be well made.“

Under the rules of common law, now prevalent in New Jersey, a court has no

jurisdiction to entertain an action for damages for a trespass on land outside the

state."

Tenants in common must join in actions for injuries to their property.“

Husband and wife holding as co-tenauts may sue jointly.“ Where one of two

plaintiffs in trespass on land dies pending the action, his devisee cannot be made

a party and recover in his stead, but his administrator must be joined.“0

Pleading, issues and proof.—The complaint need not contain a particular de—

scription of the premises on which the trespass was committed.“

sary to negative an exception justifying a trespass."

It is not neces

In trespass to the person, an

allegation of legal violence is essential." An inartificial allegation of ownership

may be good.“ and an inartificial' prayer, though sounding as equitable, will not

require an offer of equity.“

88. Rhode island laws requiring notice in

case of damage by reason of a defective

highway. Hathaway v. Osborne [11. i.) 55

Atl. 700.

40. Obstruction causing overflow was of

such a character that if not interfered with

would continue indefinitely. Ono action had

been maintained. Gartner v. Chicago, R. I.

k P. R. Co. [Neb.] 88 N. W. 1052.

41. Under statute providing for recovery

for continuing trespass down to day of trial.

a subsequent cause of action arising be

tween issue of the writ and trial cannot

be brought in, though trespass is of the

same character. Pantall v. Rochester & P.

C. & 1. Co.. 204 Pa. 158.

43. One owned 60 acres. he recovered

damages for subsidence of surface of 29

acres. due to improper mining. He could re

cover for damages to the remaining tract.

though no mining had been done since that

action. Pantall v. Rochester & P. C. & 1.

Co.. 204 Pa. 158.

43. Pending an action for trespass. the

railroad made an application to have the

land condemned. Ga. R. d: B. Co. v. Gard

ner. 118 Ga. 723.

4-4. Ga. R. & B. Co. v. Gardner, 118 Ga.

723.

4!. A Ill—flee of the peace may try the

fact of possession, but he has no jurisdic

tion to inquire into the title. Doid v. Knud

son [Neb.] 97 N. W. 482. The Jurisdiction of

the justice of the peace over actions of tres

pass was not ousted by “An act constituting

courts for the trial of small causes." Garcin

v. Roberts [N. J. Law] 55 Atl. 43.

Appeal-i \Vhere liberum tenementum is

interposed. to which a replication conclud,

ing to the country is filed. the question as to

who is owner of the freehold arises so as

to give the supreme and not the appellate

court jurisdiction of the appeal. Ill. Cent.

R. Co. v. Hatter. 207 Ill. 88. 69 N. E. 151.

Title may be determined in trespass quaro

clausum fregit. Weidner v. Lund. 105 Ill.

App. 454.

See many cases cited Appeal and Review,

1 Curr. Law. p. 85.

40. In New Jersey under an act to pre

vant willful trespassing on land. the de

fendant may plead title even in a justice

court as an answer. but he must allege title

in himself or another and not merely deny

title in the other. Garcia v. Roberts [N. J'.

Law] 55 Atl. 48.

47. An inhabitant of New Jersey owned a.

fishery located in the Delaware river on the

Pennsylvania. side into which large quan

tities of earth were dumped. Hill v. Nelson

[N. J. Law] 57 Atl. 411. Plea need not give

jurisdiction where lack of it is apparent. Id.

48. In an action for wrongfully cutting

trees on land of tenants in common, reason

for nonjoinder was not shown. Armstrong v.

Canaday [Miss] 35 So. 138.

49. Wagoner v. Silva. 139 Cal. 559. 73 Pac.

433. See generally, Husband and Wife, 2

Curr. Law, p. 246.

50. Rowe v. Cape Fear Lumber Co.. 183

N. C. 433. Where a tenant in dower which

had never been allotted sues for damages to

real estate for removing lateral support. her

infant son and heir of her deceased husband

is not a. necessary party to the action. Cum

berland Tel. & T. Co. v. Foster, 25 Ky. L. R.

1465, 78 S. W. 150.

51. Not being an action for the recovery

of the land. Randall v. Sanders [Arie] 77 8.

W. 56.

53. Oleomargarine unlawfully seized could

under some conditions have been lawfully

possessed and sold. Medairy v. McAllister.

97 Md. 488.

53. Soliciting sexual intercourse: no facts
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Answer or plea must be direct and not by inference,“ and must go to some

essential element of the cause of action."

Reply is not necessary to join issue on title where answer is a denial with alle

gations of ownership of a tract including the close."

In order to determine the issues, the pleadings will be taken to be that form

of trespass which their legal effect makes out." An issue of negligence is not ten

dered by the more use of that word.“

Where the general issue is pleaded, plaintiff is only required to prove posses

sion at time of the trespass.“ A plea of freehold admits the possession of the

plaintiff and the acts complained of and places on the defendant the burden of

justifying them."

wrongful and unlawful."

Where the answer admits a trespass, it admits that it was

Where, in trespass de bonis asportatis, defendant pleads

justification, the burden of proof is upon him to establish same.“ In case for

buying goods with notice of plaintiff’s lien thereon, plaintiff has the burden on the

general issue of proving notice.“

be proven.“

Estoppel must he pleaded in order that it may

When not admitted, there must be substantial proof as alleged of

the possession or title," the breaking,“ the identity of the trespasser with defend

ant," and the particular act alleged as the trespass."

alleged constituting an assault. Reed v.

Maley, 25 Ky. L. R. 209, 74 S. W. 1079.

54. Under a penal statute giving the own

er of land a right to recover a penalty from

any one shooting thereonl an allegation that

one was owner for the purpose of shooting

was construed to mean that he was owner

of the right ‘to shoot. Payne v. Sheets, 75

Vt. 885.

56. In trespass for cutting timber. the

complaint asked that plaintiff be declared

the owner of the land. Held, that the ac

tion was not an equitable one so as to im

pose on plaintiff the duty of restoring pur

chase money. Bunch v_ Elisabeth City Lum

ber Co. [N. 0.] 46 8. E. 24.

50. Where a plea neither traverses nor

confesses and avuids the allegations of the

declaration. but seeks by inference and in

direction to avoid the trespass, it is demur

rable. Eugelke & F. Milling Co. v. Grunthal

[Fla] 35 So. 17,

An answer alleging possession in defend

ant for six years past held bad. Johns v.

Cumberland Tel. & '1‘. Co. [Ky.] 80 S. W.

165.

57. Where the answer merely denied the

words of aggravation, the plaintiff was en

titled to a peremptory instruction. Answer

did not deny the trespass. evidence showed

that the company entered the land without

pretending to know to whom it belonged.

Johns v. Cumberland Tel. & T. Co. [Ky.] 80

B. W. 165.

58. Cravens v. Despain [ity.] 70 B. W.

276.

59. Where the declaration follows the

common law pleading as for trespass qunre

clausum fregit, except that instead of aver

ring that plaintiff was the owner. it al

leged that she was in adverse possession,

the action is quare ciausum fregit and not

vi et armis. though the trespass complained

of is an entry against the protest of the

plaintiff. lil. Cent. R. Co. v. llatter, 207 Ill.

88, 69 N. E, 751. An allegation that one un

lawfully entered plaintiff‘s place of butlinoss

and forcibly took and carried away plain

tli'f's goods shows the ground of action to he

Where a joint trespass is

the carrying away of the goods and not

quare clausum fregit. Medairy v. McAllis

ter, 97 Md. 488.

00. “'hile boys were playing in a car. ll.

brakeman ordered them out in a threaten

ing manner and assaulted them. The use of

the word "negligently" in a complaint for

trespass did not tender the issue of negli

gence. Emmons v. Quade, 176 M0. 22, 75 S.

W. 103.

61, 62. Carpenter v. Logee. 24 R. I. 383.

03. A finding to the contrary is unsup

ported. Wagoner v. Silva, 139 Cal. 559, 73

Fee. 433.

0-4. Shibley v. Gendron [R. 1.] 57 Atl. 804.

65. Evidence insufficient.

Dwight Mfg. Co., 137 Ala. 211.

66. That plaintiff had told defendant that

title was in another and advised him to pur—

Thornton v.

chase it. Hilton v. Colvln [Ky.] 78 S. W.

890.

07. Where one sets up title by adverse

possession, the proof must substantiate it

before a recovery can be had. A plea of

liberum tenementum was filed which the evi

dence tended to support. Ill. Cent. R. Co. v.

Hatter. 207 Ill, 88, 69 N. E. 761.

Allegations that a wife was in possession

of the land and proof that the husband was

in sole possession constitute a fatal Vll'l—

snce. Chorman's Adm'r v. Queen Anne‘s R.

Co., 3 Pen. [Del.] 417.

08. Where a complaint alleged that de

fendant unlawfully broke down his fence

and then and there with his cattle trod down

and ate up his corn and the prooi‘ showed

that the cattle broke down the fence, there

was no variance. Perry v, Cobb [Ind. T.] 76

S. W. 289.

09. Evidence held insufllcient to show that

one charged therewith had trvspaasod.

Plaintiff did not know the person whom she

testified broke open her door. Kulin v. Hel

ler [N. J. Law] 54 Atl. 519.

70. Alleging that defendant "upset bug

gy" will not admit of proof that be caused

horses to run away. Wilhelm v. Donegnn

[Cal.] 78 Pnc, 713.
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charged, a joint trespass must be proven." Where possession is merely colorable,

the rule which authorizes recovery on strength of possession alone against a tres

passer disturbing “Ilhout right in himself does not apply." In trespass quare

clausum, an allegation of title to the whole close is divisible and is sustained by

proof of title to that part where the trespass occurred, even though the adverse

party owns other portions of the close."- Allegations of conspiracy not material

but merely by inducement require no proof."

Evidence—Matter impeaching plaintiff's title for fraud against the defendant

may be shown on the issue of willfulness unless plaintiff is a bona fide taker," and

if the verdict does not exclude recovery for such trespass, the rejection of such evi

dence is error." To prove possession, it is not necessary to show inclosure." The

place of the close may be proved by admissions made at the time of a survey" or

by a proper record of a survey ;'° but records are inadmissible if title is undis

puted.‘° To prove a trespass by cattle breaking a fence, it may be shown that

they were breachy, though knowledge of that fact was not material."

Tn'aL—When an equitable issue is made and decided by the court, the trial

should thereafter proceed before a jury,” and no continuance should be granted

to prepare for proof of title by merely showing that it was undisputed."

Instructions on justifiable force must inform the jury that it must not be

excessive," and if force so alleged is proved as force used to unlawfully imprison

71. Evidence showed separate acts of tree

pass by the different parties. No proof of

concert of action. Czinski v. Coal Tp.. 206

Pa. 621. One purchased property which had

been seized and sold under a void writ. He

t00k no part in the removal of the property.

Held. he could not be held jointly liable with

the officer for trespass and conversion. Hox

ale v. Nodino [C. C. A.] 123 Fed. 379.

72. A sheriff wrongfully seized property

from one under a writ of replevin against

another. McDowell v. McCormick [C. C. A.]

121 Fed. 61.

73. Plaintiff described their close as an

entire lot. The lot had been divided and the

trespass was committed on the south quar

ter. Defendant pleaded title to the entire

tract in himself. Held, only title to south

quarter was in issue. Profile & F. Hotels

Co. v. Blckford [N. H.] 54 Atl. 699.

74- Allegation that the defendants con

Ipired to trespass is mere matter of induce

ment. and though it be not shown, a recov

ery may be had against those shown to

have participated. Young v. Gormley, 119

Iowa, 546. 93 N. 1V. 565.

75. In Alabama. in an action to recover a

penalty provided by statute for willfully cut

ting trees on land of another, where the

owner claimed under a. grantee of the tree

pnsser. the fact that the deed from the tres

passer was procured by fraud may be shown

in defense. unless the owner was a bona

fide purchaser. Shelby Iron Co. v. Ridley.

35 Ala. 513. It may be shown though nei

ther deed nor record was produced, where it

appeared that the owner had the deed. Id.

70. Where some trees were cut on land

formerly owned by the trespasser, the deed

to which he claimed had been procured from

him by fraud. and some were cut on other

land and it could not be told that the dam

ages assessed was for trees cut from such

other land, it was error to exclude evidence

of the fraud. Shelby Iron Co. v. Rldley, 136

All!_ 618.

1‘!- Plaintiffs in trespass may prove ac

tual and exclusive possession by acts of own

ership on their part, without showing that

the land was inclosed. Pennington v. Lewll

[Del.] 56 At]. 378.

78. In trespass for cutting trees admis

sion by defendant where the survey of prop

erty was made, he being one of the chain

men. was admissible. Sherrard v. Cudney

[Mich.] 96 N. W. 15.

7|). A survey recorded on two separate

pages. if shown to be connected together as

the recorded survey. was admissible. Sher

rard v. Cudney [Mich.] 96 N, W. 15.

80. Records offered merely to show trans—

fer of title, there being no question about

the title, are inadmissible. Clark v. Hull,

184 Mass. 164, 68 N. E. 60.

81. Where one of the issues was whether

the cattle were breachy, a question asked a

witness by the court whether the cattle

were breachy, and the answer that he saw

them break right through the fence.

that they were the worst he ever saw, was

not error though knowledge of such fact

was immaterial. Perry v. Cobb [Ind. T.] 76

S. W. 289.

83. “’here liberum tenementum was

pleaded as a defense, and it was alleged that

a. certain deed had been fraudulently al

tered and the court heard the evidence and

decided this issue. held, that thereafter the

cause was a. common-law action and prop

erly tried by a jury. Ky. L & 1. Co. v. Crab

tree. 24 Kv. L. R. 743, 70 8. W. 81.

83. Where liberum tenementum was

pleaded. and by amendment plaintiff's own

ership in any of the land claimed was de

nied and plaintiff asked a continuance to

produce certain evidence to complete its

title, which. if true, showed title to land not

in dispute, held no error to refuse the con

tinuance. Ky. L. & 1. Co. v. Crabtree. 24

Ky. L. R. 743, 70 S. W. 31.

84. Where a boy of 12 was assaulted by a

brakeman while driving him out of a car,
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plaintifl, no such charge is proper.“ Where deeds are submitted on the question

of title, other evidence respecting boundary must not be kept from the jury.”

The ordinary rules as to contradiction in the charge," as to requests already

given," and instructions curing errors," apply.

Unless the failure of proof of title or possession is entire, it must go to the

jury,” likewise the existence of concert of parties‘)1 or of scicnter.” Evidence

which in no event can affect the result may be excluded from the jury."

In trespass on realty, where there was no verdict for plaintiff for damages

and no sufficient special verdict for defendant, there was a mistrial, and a judg

ment that defendant be barred from any estate in the premises should be vacated."

(§ 2) B. In equiiy.—Equity has no inherent power to enjoin a mere tres

pass," and when such power is conferred by statute, the statute will be strictly

construed.“ As a general rule, an injunction will not issue where there is an

adequate remedy at law," nor will it issue when the title” or possession or right

it was improper to instruct that the brake

man was authorized to drive the boy away

without ordering him out of the car and

without limiting the force the brakeman

might lawfully use. Emmons v. Quude. 176

Mo. 22, 75 S. W. 108.

86. Where boys were assaulted while be

ing driven from a car, an instruction that

the brakemnn had a right to drive them

from the car was inapplicable. because the

evidence showed that the brakemun's effort

was to imprison the boys and not to drive

them away. Emmons v. Quade, 176 Mo. 22.

75 S. W. 103.

80. An instruction that if a certain am

biguoun deed included the land trespassed

upon, a verdict should be for the plaintiff

and. if not. for the defendant. was not ob

jectionable as limiting the jury to the con

sideration of the deeds on the question of

boundary. Aahcraft v. Cox, 25 Ky. L. R.

545. 76 S. W. 121.

87. General charge "wrongfully inflicted

injury" does not contradict one specifying

the mode of causing it. an pleaded. Wilhelm

v. Donegan [CaL] 76 Pac. 713.

88. The court having given a more fa

vorable instruction, it was not error to re

fuse to instruct that the common-law rule re

quiring cattle to be fenced in did not prevail

in Indian Territory and that an adjoining

owner was not liable on account of not hav

ing a division fence. Perry v. Cobb [Ind. T.]

78 S. W. 289. An instruction that plaintiff

could not recover for damage done by other

cattle than the defendant’s was properly re

fused where the court had charged substan

tially the same thing. Id. .

8i). Vi'here the court charged that the

measure of damages would be the value of

the corn at time of its destruction and any

evidence not throwing light on such ques

tlon should not be considered. it was held

to correct any error the court made in re

marking that he had heard corn was worth

50 cents a bushel. Perry v. Cobb [Ind. T.]

76 S. W. 289.

00. Where it was a question for the jury

as to whether one bringing action for tres

pass had title to the goods. it was no error

to refuse to direct a verdict on the fact that

an alleged sale was to defraud creditors.

Kulln v. Heller [N. J. Law] 54 Atl. 519.

01. The question whether there was con

cert of action is for the jury, where there

in conflict of testimony, lloxsle v. Nodine

[C. C. A.] 123 Fed. 879. Where a court was

requested to rule that evidence was inst-fli

cient to warrant a finding against joint de

fendants in trespass and the court granted

as to two but refused as to the other, the

latter could not question the correctness of

the ruling by asserting that there was evi

dence against the others. Medairy v. hicAl

lister. 97 Md. 488.

92. Truskett v. Bronaugh [Ind. '1‘.] 76 B.

W, 294.

83. Jury may be confined to plaintiff's tes

timony, where he alone testified how it hap

pened. the injury being admitted. W'ilhelm

v, Donegan [CnL] 76 Pac. 713.

94. Hill v. McMahon. 81 App. Div. [N. Y.]

324. Where, in trespass on land for tres

passes alleged to have occurred between

February 13. 1898. and August, 1901, the jury

found that the plaintiff owned the land and

that the defendant committed no trespass

after February 3. 1899, its verdict ll not suf

ficient to sustain either a. judgment for plain

tirr or defendant. Id.

95. Such power conferred by statute does

not give power to assess damages. McMil

lan v. “'iley [Fla.] 33 So. 993.

96. A statute of Florida, giving a right to

enjoin trespass to one owning timbered

lands, docs not extend to the oWner of only

the turpentine in the trees with right to cut.

box and scrape the trees. McDonald v. Pad

gett [Fla.] 35 So. 336. The owner of timber

on lands is not the owner of timbered lands

within meaning of statute giving such per

sons the right to enjoin trespassea thereon.

Doke v. Peck [FlrL] 34 So. 896. The fact that

timber standing on land constitutes its chief

value does not give one owning the timber

onlyaright to haveits cutting enjoined. ld.

Where injunction is sought on ground that

trespasser is insolvent. proof of insolvency

must be direct and positive. Affidavits held

insufficient. Id.

97. Where one had a. parol license to en

ter land and cut timber, he could not be re

strained from going on and carrying away

the timber after it had been cut and paid

for. though the license had expired. Watson

v. Adams [Ind. App.] 69 N. E. 696. A tres

pass will not be enjoined where the petition

does not allege that the threatened injuries

are irreparable in damages, or that defend

ants are insolvent. and no other cause for

equitable interference being mnde to ap

pear (Rogers v. Brand, 118 On. 494), nor
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thereto is involved in doubt,” or where the rights of the parties depend on dis

puted questions of fact,‘ or where the manifest object of the suit is to determine

title ;’ but an injunction will issue to prevent a continuing trespass.‘ or the cutting

of trees which would work irreparable injury,‘ or to protect possession,‘ or prop

erty rights,‘ especially if the threatened act 'may ripen into right,’ or to prevent

multiplicity of suits.‘
Equity will not ordinarily enjoin trespass upon personal

property.‘ Equity may grant both legal and equitable relief,‘0 unless in so doing

they deprive
the trespasscr of the right of trial by jury." The remedy should be

as broad as the evil sought to be enjoined," but that it is too broad cannot be rein

edied on an appeal from an order denying a new trial.“ A mere dummy in the

transaction need not be made a party.“

where the trespasser is solvent. and the in

jury is not irreparable in damages, and the

petition does not allege other circumstances

which render an injunction necessary or

proper. Evidence showed that there was an

adequate remedy at law. Woodstock Iron

Works v. Leaks, 118 Ga. 642.

98. Currier v. Jones. 111 iowa. 160, ’0 N.

W. 766. Plaintiff's title was in dispute and

the defendants were in possession under

color of title. Munyos v. Filmore [ind. T.]

76 S. W. 257. Vi‘hero an injunction was

sought to restrain the cutting of timber on

certain land. it did not appear that one seek

ing the injunction was the owner, and as

he was not in possession. he was not entitled

to the injunction. Perkins v. Mason [Mo.

App.] 79 S. W. 987.

90. One who bought trees under a. verbal

contract. but never entered the land. sought

- to restrain another who had purchased the

' some trees under a written contract. which

it is claimed was never delivered. from tak—

ing them. Drake v. Howell, 133 N. C, 162.

Evidence held to show title in one seeking

to restrain a trespass. Kaiser v. Dnlto_ 140

Cal. 167. 73 Pac. 828. Evidence that one who

traced his title back to the government and

proved actual possession by a. number of

witnesses. held sufllcient to show title

against a trespasser for cutting and remov

ing trees, Hilton v. Colvin [Ky.] 78 S. W.

890. The rule that equity will lnterpose to

prevent a continuing trespass has no appli

cation. Stone v. Snell [Neb.] 94 N. W. 525.

1. Validity of a contract giving one the

right to cut timber. itierchants' Coal Co. v.

Billmeyer [W. Va] 46 S. E. 121.

2. Defendant justified on the ground that

the place was a highway. Tomasini v. Tay

lor, 42 Or. 576, 72 Pac. 324. Equity will not

permit parties in an application for injunc

tion to use some to settle a disputed title.

Munyos v. Filmore [Ind. T.] 76 S. W, 257.

3. Where one carries on a. series of petty

trespasses upon the property of another. an

injunction will issue. Cutting down a fence

as soon as it was rebuilt. Fonda. J. dz G. R.

Co. v. Olmstead, 84 App. Div. [N_ Y.] 127.

Vl'here it is shown that a. trespass has been

committed and will be repeated unless re

strained. Pittsburg. S. 8: W. R. Co. v. Flslte

[C. C. A.] 123 Fed. 760.

4. Will lie to restrain the threatened de

struction of timber on land which had been

conveyed. with the exception of the timber,

which afforded a wind break to grantor‘s

adjoining land. Sears v. Ackerman, 138 CaL

588, 72 Pac. 171.

B. One in possession under a. claim of

right. Pittsburg, S. d; \V. R, Co. v. Fiske [C.

C. A.] l23 Fed. 760. One entered the land

of another to build a brick wall to the ex

clusion of the owner. Kaiser v. Dalto. 140

Cal. 167. 73 Pac. 828. “'here persons claim

ed a. right to mine on land owned by others

who were in possession, and threatened to

enter and remove ore, but the owners

claimed that the lease had been forfeited.

Negaunee iron Co. v. Iron Cliits Co. [Mich.]

96 N. W. 468.

6, 7, 8. Where an upper riparian owner is

threatening to divert the water from its

course, an injunction should be granted,

though the threatened trespass would re

sult in no material damage to the lower

owner and its commission would have great

ly benefited the upper owner who, however.

is a nonresident. Chestatee Pyrites Co, v.

Cavenders Creek Gold Min. Co., 118 Ga. 256.

9. Fences built on government land. Ga.

now v. Denney [Neb.] 94 N. W. 959,

10. \Vhere one enters under a void lease,

he will be enjoined from drilling for oil or

taking petroleum therefrom and the lease

will be canceled. Haskell v. Sutton, 53 W.

Va. 206.

11. A statute giving an equity court ju

risdiction to enjoin trespasses is constitu

tional, but such portion of the statute as at

tempts to give the equity court jurisdiction

to decree damages for trespasses is illegal.

McMillan v. Wiley [Fln.] 33 So. 993. V

12. Where cross injunctions are sought to

prevent trespasses on land and irreparable

injury, all the parties should be enjoined

and none allowed to dissolve the injunction

as to him by giving a bond. Several parties

asserting conflicting rights in the same

property. “'ells v. Rountree & Co.. 11'! Ga.

839. \Vhere plaintiff showed perfect title,

but admitted a. "lease" of sawmill timber to

the defendant. and plaintiff's evidence show

ed that defendant was cutting a great deal

of timber unfit for sawmill purposes an in

junction should not restrain defendant from

going upon the land or cutting any tim

ber. but only from cutting any timber not

included by the lease. Simmons v. McPhauL

117 Ga. 751.

13. Highway officials were restrained from

entering on any of certain premises where

they might have had a right to enter at a

certain place. A correction was not re~

quested before the appeal. Arndt v. Thom—

as, 90 Minn. 365. 96 N. W. 1125.

14. Where one sought to be restrained

held under a lease made to a company

whose entire stock. etc., it owned. Negaunee
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§ 3. Damages and penalties."—The measure of damages is the amount

which will compensate for the injury done both immediate and consequential,"

and mental damages as well as material may be given if there was malice or ag

gravation.‘7 A trespasser is not liable for the expenses of litigation entailed by

his trespass, where he acted in good -faith and has not been stubbornly litigious."

The measure of damages for the willful taking of ore or timber from the land of

another is the enhanced value of the timber or ore where it is finally converted to

the use of the trespasser;“ but if the trespass was through inadvertcnce or mis

take, it is the value of the ore in the mine or the timber in the trees.” Addi

tional wrongs which work no addition to the injury do not enhance the recovery.“

The damages accruing after action begun and up to trial may be recovered under

statutes authorizing recovery of “all” damages.22

Exemplary damages may be recovered for an aggravated trespass,” but not

against a municipal corporation." If the officers unlawfully searching act with

malice exemplary damages may be recovered."

iron Co. v. Iron CliiIs Co. [Mich] 98 N. W.

468.

15. Consult the general treatment of this

matter. Damages, 1 Curr. Law. p. 838; Pen

alties. etc.. 2 Curr. Law, p. 1166.

16. OSll‘Om v. San Antonio [Tex. Civ.

App.] 77 S. W. 829. Where one operated a.

tramway over land after his right to do so

expired, the measure of damages is the ren

tal value of the land plus the decrease in

value of the remainder of the land caused by

the presence of the tramway. Leigh v.

Garysbure: Mfg. Co.. 132 N. C. 167. Where

a railroad company with a right to operate

a single track in the street constructs sid

ings. it is liable for damages resulting there

from. Stephens v. New York, 0. & “I R.

Co.. 175 N. Y. 72. 67 N. E. 119. In trespass

for willfully removing dirt. clay and top

soil. evidence as to value of the land before

and after the trespass is admissible to show

the measure of damages. Brinkmeyer v.

Bethen [Aim] 35 So. 996.

The fact that the verdict exceeded the

value of the articles sued on in trespass do

bonll uportntll did not establish that the

damages were excessive, for their value is

not the measure.

57 Atl. 304. Where a store was closed under

the foreclosure of a. void chattel mortgage on

the stock. the measure of damages is the

depreciation in value of the goods. loss of

profits and damagel to credit and financial

standing. Tootle v. Kent [UkL] 73 Fee. 310.

17. One executing an illegal attachment

maliciously is liable for full compensatory

damages. mental as well as material. Ahearn

v. Connell‘ [N. H.] 66 Atl. $89. But it has

been held that where defendant‘s act was

willful. malicious. or accompanied by cir

cumstances of inhumanity and oppression_ an

action will lie for mental anguish. whether

or not physical harm was done. And sub

stantial damages may be given. Hickey v.

Welch. 91 Mo. App. 4.

18. After the action for trespass was

brought, application to have the land con

demned was made. Considerable litigation

followed. Gn. R. & Banking Co. v. Gardner,

118 Go. 723.

19. U. S. v. Homestnke Min. Co. [C. C. A.]

117 Fed. 481. Where one purchased timber

from trespassers, some being purchased be

lore and some nfter notice of the trespass.

Shibley v. Gendron [3. i.]'

the measure of damages is for the timber

purchased before notice. its stumpage value,

that purchased after notice. its value in the

form of stave bolts. Holt & Johnson v.

Hayes [Tenn.] 73 S. \V. 111.

M. U. S. v. Homestake Min. Co., 117 Fed.

481. In action for cutting and carrying

away timber, evidence as to value of the

stumpaare on the land was admissible. Wag

oner v. Silva. 139 Cal. 569. 73 Fee. 433.

21. \Vherc property is levied on and seiz

ed under an invalid writ, the mcusure of

damage is the difference in value at the

time the attachment was levied and the

time it was dissolved, and that the property

was held under other writs cannot increase

the damages. Engclke & Felner Milling Co.

v. Grunthnl [FlaJ 36 So. 17. "

22. Under statute providing that the en

tire amount of damages which the party ag

grieved is entitled to recover shall be as

sessed by the jury. all damages accruing

after the commencement of the action and

up to time of trial may be recovered. Dale

v. Southern R. Co., 132 N, C. 705.

28. Going on land of another in his ab

sence and removing a house. Avera v. Wil

liams. 81 Miss. 714. Where one under pro

tection of detectives carried away goods

(oleomargarine) after being warned not to

do so. Punitive damages could be awarded.

Medairy v. McAllister, 97 Md. 488. Where

telephone company in trespassing on lurid,

digging holes and erecting poles. acted in a

malicious, highhnnded and oppressive man

ner. Johns v. Cumberland Tel. & '1‘. Co.

[Ky.] 80 S. W, 165. Where one went on land

two years after an offer had been made to

sell it to him. which he never accepted. out

timber and refused to desist after notice to

quit. he was linble for actual and exemplary

damages. Nickerson v. Allen Bros. & Wad

ley, 110 La. 194.

24. Exemplary damages. while allowable

in certain cases for willful injury to land.

cannot be recovered against a municipal cor~

poration save under exceptional circumstan

ces. Ostrom v. San Antonio [Tex. Civ. App.]

77 S. W. 829. Recovery cannot be had for

vexation, humiliation and annoyance against

a municipll corporation. Id.

25. Some of the searching party acted in

a. loud and boisterous manner. McClurg v.

Brenton [Iowa] 98 N. W. 881.
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Evidence that one acted in good faith" or that the property taken has been

applied to the use of the true owner," or that one had apparent right to take the

property, may be shown in mitigation." Even if an occupant be a trespasser, he

is entitled to credit for sums received by the owner,” or for improvements added

in good faith.”

Substantial damages must be pleaded and proved, else only nominal can be

recovered,“ and such damage as does not follow as a necessary result must be

specially pleaded." Damages cannot be apportioned between defendants if the

verdict is such that it may include a tort for which all must have been liable in the

whole sum.“

Will/rd trespass—The test which determines whether one is a willful or an

innocent trespasser is his belief and intention at the time of the ti‘t‘Spflss.
~~ H

The

general rule is that one who takes timber from lands belonging to the United

States is a willful trespasscr."

Multifold damages may be had for certain statutory trespasses or degrees

thereof.8“ To entitle one to treble damages provided by statute, such statute must

be strictly met in the allegations," and all the facts necessary to sustain it must be

expressed or necessarily implied from the verdict.“

28. That trespass was inadvertent. U. 8.

v. Homestnka Min, Co. [0. C. A.] 117 Fed.

461. “'here one continued a tramway over

land after his right to do so expired. he

could not. show in mitigation of damages

that he hauled freight free for the landown

er's tenants, it not being shown that the

owner derived any benefit. therefrom. Leigh

v. Garysburg Mfg. Co.. 132 N. C. 167.

27. Pabst Brewing Co. v. Greenberg

C. A.] 117 Fed. 135.

28. in Alabama, a contract relied on as

giving authority to take the property may be

shown in mitigation of damages, Montgom

ery W. P. Co. v. William A. Chapman a Co.

[C. C. A.] 1" Fed. 68.

20. A lessee from a stranger to the title

was sued in trespass; the amount sought to

be recovered was the rental value of the

land. Hendrickson v. Dwyer [N. J. Err. 6;

App.) 57 Atl. 420.

30. Where one without claim of title took

possession of land, ditched. drained and cul

tivated it. Sigur v. Burguieres, 111 La. 711.

81. Pennington v, Lewis [00].] 56 Atl.

878. One who purchases with notice that

water mains are being maintained thereon

without authority can recover only nominal

damages. Jayne v. Cortland ‘Vaterworks Co.,

42 Misc. [N. Y.] 263. Evidence held suih

cient to show that damage to a. building

was caused by removing lateral support and

not by a defect in construction of the build

ing. Cumberland Tel. & '1‘. Co. v. Foster, 25

KY. L. R. 1465. 78 S. W. 160. Where, in an

action of trespass to recover damages for

forcibly entering upon plaintiff's premises

and taking therefrom certain personal prop

erty, it was shown on the trial that such

property was all taken by its true owners,

plaintiff cannot recover its value as an ele

ment of his damages. Pabst Brewing Co. v.

Greenberg [C. C. A.] 117 Fed. 135.

31 Where officers of a town unlawfully

entered on private land and laid out a high

way over the same, the laying out of the

highway and the tearing down of certain sea

walls causing subversion of the soil and an

lC.

influx of the sea, not being a necessary re

sult of the unlawful entry, was properly al

leged in aggravation of damages in an ac

tion against the town for trespass committed

by such entry. Hathaway v. Osborne [R 1.]

55 AU. 700.

33. in an action of trespass against joint

defendants, the Jury may apportion the dam

ages as against the Joint defendants, but

where the petition contained also a count

for abuse of legal process, the damages

could only be apportioned in the event the

jury found solely on the count of trespass.

Hay v. Collins, 118 Ga. 243.

84. U. S. v. Homestake Min. Co. [C. C. A.)

117 Fed. 481. Cutting timber. U. S. v. Gen

try [C. C. A.] 119 Fed. 70. A trespasser's

acts or saying! at or about the time of the

trespass are admissible to show the inten

tion. Id. One who, having no interest in a

certain building, but claiming an undivided

interest therein, went to the premises in the

owner's absence, tore down the building. re

moved it to his own land and erected it

there, is guilty of an aggravated trespass.

Avera v. Williams, 81 Miss. 714. A person

who enters upon the land of another and ‘

cuts timber thereon, under circumstances

justifying the conclusion that if he does not

know that he is without right so to do, it is

because he does not choose to know it, is a

mere trespasser. Sanders v. Ditch, 110 La.

884.

35. Full compliance must be shown with

statute requiring that one who takes timber

from government land shall not sell it un

less for building purposes in the territory:

a. written agreement to this effect must be

made with the vendee. U. S. v. Gentry [C.

C. A.] 119 Fed. 70.

80. By statute in Missouri, one purchasing

from a trespasser timber out upon land of

another. with guilty knowledge of the tres

pass before completion of the purchase, is

liable in trespass for treble damages. Caris

v. Nimmoris, 92 Mo, App. 66. Under New

York code, treble damages could not be re

covered where s landlord removed the ten

ant's property from his apartments during
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Pcnallies.-—In order to recover the statutory penalty, all facts made material

by the statute must be proven.39

Damages as realty or pcrsonalty.—Damagcs committed by a trespass on land

in cutting and removing timber therefrom are personal to the owner and do not

pass to his grantees.“

§ 4. Criminal liability—To constitute a criminal trespass, every element

found in the terms of the statute defining the crime must exist.“ It is “mali

cious trespass” for.one to injure another while driving in a reckless manner on a

public street.“

estate,“I and a mill dam has been held an ‘

though the fence is broken.“

Within such statutes, “premises” has been held to include any real

‘cnclosure,”“ andlands maybe “enclosed.”

It is no “excuse” for an entry after warning that.

accused was doing an errand for a third person“ or that he was prosecutor‘s tenant

on other lands."

against one having actual possession and right thereto."

pass for a husband to enter on his wife’s lands.“

Title 'in accused is no defense to the crime defined in Alabama

It is not criminal tres

In criminal trespass, intent is

an essential element, therefore one entering in good faith believing himself en

titled to possession is not guilty."0

his absence, the entry having been peace

able. Yeamans v. Nichols, 81 N. Y. Supp. 500.

87. The complaint stated a cause of ac

tion at common law, but not under the stat

ute in that it did not allege that the de

fendant had no interest in the land from

which gravel was taken. O’Bannon v. St.

Louis & G. R. Co, [Mo. App.] 80 S. \V. 821.

38. Where a landlord removed a tenant's

property from his apartments, the tenant

sued in trespass and conversion and the jury

returned a general verdict, so it could not

be determined whether they awarded any

thing for the trespass, treble damages could

not be allowed. Yeamans v. Nichols, 81 N.

Y. Supp. 500.

39. That trees were cut on his land, with

out his consent. within 12 months of insti

tution of the action, by the defendant or

his agent, that the cutting was willful and

without proper precaution to prevent a tres

pass Therrell v. Ellis [Miss] 35 So. 826.

To maintain trespass for cutting trees under

the statute. the plaintiff must show legal

title in himself and that defendant cut them

knowingly. willfully and without plaintiff's

consent. Shelby Iron Co. v. Ridley, 135 Ala.

513. Evidence held insufficient to show that

trees were cut recklessly or without proper

precaution to determine the boundaries.

'i‘herrell v. Ellis [3115s.] 35 So, 826. Evi

dence held insufficient to show that trees

were cut by an agent of alleged trespasser.

ld. In trespass for cutting timber, the ques

tion whether patents under which plaintiffs

claim, covered the land should have been

submitted to the jury. \Vhitehousc (.‘annel

(‘oai Co. v. \Vells, 25 Ky. L. R. 60, 74 S. \V.

736.

40. Drake v. Howell, 133 N. C. 162,

41. Georgia Pen. Code, 5 219, par. 1, stat

ute providing a penalty for criminal tres

pass is intended to punish only those who

willfully and without claim of right tree

pass on the property of others. llateley v.

State. 118 Ga. 79. Georgia Pen. Code, {i 220,

relative to criminal trespass. does not apply

to open or uncultivated real estate. \‘i'ig

gins v. State, 119 (1a. 216, Under Alabama

Quinta. "nntlr‘p to leave" was properly my

en by UN» owners who Were in denial p03

The indictment must charge everything essen

session, although other parties were also

on the land by their permission under agree

ment to lca\'eat their request. Wright. v.

State, 136 Ala. 139.

Evidence held lufllclcnt to warrant a find

ing that the accused was guilty under Pen.

Code, | 219, par. 3. “’ilcher v. State. 118 Ga.

196.

42. One driving down a. public highway in

a reckless manner and running into and

killing the horse of another traveler was

properly convicted of criminal trespass,

though he might also have been convicted of

another offense (see Code 1892, § 1315). Por

ter v, State [Miss] 36 So. 218.

48. The word "premises." in an Alabama

statute providing a. penalty in the case of

one who enters on the premises of another

without legal cause or good excuse and re

fuses to leave after being warned to do so.

means any real estate and is not confined to

the curtilage of.the dwelling. Wright v.

State, 136 Ala. 139.

44. A mill dam is an inelasure within the

meaning of a statute making it a misde

meanor to gather nuts upon inclosed land

without the consent of the owner, lessor or

person in control. llaynie v. State l'i‘cx. Cr.

App.] 75 S. w. 24.

45. Haynie v. State (Tex. Cr. App.] 75 S.

W. 24.

46, 47. Holland v. State [Aim] 35 So. 1009.

48. In a prosecution for trespass under

the Alabama statuto', 11‘ the prosecutors were

in actual possession of the land. under a

claim of ownership, when the trespass was

committed, it is no defense. that the de

fendant had the superior title. Wright v.

State, 136 Ala. 139.

40. The wife had ordered him to stay off.

State v, Jones, 132 N. C. 1043.

50. One bona fide claiming to be the own

er and entitled to the possession cannot be

guilty of criminal trespass. Wiggins v.

State, 119 Ga. 216. An agent who bona fide

believes that his principal is the owner and

entitled to the Possession of land cannot be

found guilty of a criminal trespass if he

goes upon the land in obedience to the or

den: of his principal. Id. “'herc one ac

cused of criminal trespass set up as sole de
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tial in the ofl'ense,“ but if it is substantially in the language of the statute, it is

sufficient,“2 and want of consent as a defense need not, at least with certainty to all

intents, be negatived."a The charge should not pretermit any of the elements of

the offense.“ Avermcnts of title must be proved as to the particular land tres—

passed on." Whether the action was commenced within 60 days after the notice

to leave the premises, as required by statute, was a fact relative to which testimony

was admissible." It was not a conclusion for the witness to state that he was in

possession."

_ § 5. Trespass to try title. Remedial rightsw'l‘iile to real property may be

determined by a judgment in trespass quare clausum fregit.“ In some states,

notably Texas, the remedy of “trespass to try title” exists and it lies in case of

disputes as to boundaries," or between co-tenants."o

Improvements made after notice cannot be allowed.“

An interest in the land is necessary to maintain the action.” Prior posses

sion is suflicicnt as against one entering without title, but it must be actual and

so clearly defined as to give the claimant the exclusive control.” It cannot suilice

where the title is admittedly in the state,“ but when shown will not be referred

to a void tax title acquired after possession began.” One in actual possession can

maintain the action against a trespasser.“ An equitable title will support an ac

tion of trespass to try title."

fense. title to the land, evidence thereof is

admissible to show the good faith of his

acts. Hateley v. State, 118 Ga. 79.

51. An indictment that does not state that

the trespass was committed within six

months after the warning is fatally defect

ive. Musgrove v. State [Ala] 35 So. 884.

Under Georgia Pen. Code. § 219. par. 3. an

indictment for trespass need not aver that

it was willful. “’ilcher v. State. 118 (in. 196.

2 Ball. Ann. Codes & St. § 7141, providing

for punishment for cutting down trees. is ex

clusive and supersedes the statutes relative

to larceny. hence the word “feliiriitiusly”

should be stricken from the complaint. 'I‘a

coma Mill Co. v, Perry, 32 “'ash. 650. 73 Pac.

801.

52. In a prosecution commenced by affi

davit. an affidavit charging the offense sub

stantially in the language of the statute is

not objectionable for lack of a particular de

scription of the premises trespassed upon.

Holland v. State [Ala.] 35 So. 1009.

58. An information based upon a statute

making it a misdemeanor to gather nuts

upon inclosed land unless it is made to ap

pear in defense that it was by the consent of

the owner. lessor or person in control, which

alleges that it was without the consent of

the owner. need not allege the want of the

consent of the lessor or person in control.

Haynie v. State [Tex. Cr. App.] 75 S. YV. 24.

54. It is criminal trespass in Alabama if

one after entering refuses. without excuse,

to go when warned. A charge that unless

he was warned before entering he was not

guilty was bad. \Vright v. State, 136 Ala.

139.

{'fl. Proof of a grant of lands “except cer

tain that had been sold," and that such

lands had been transferred to prosecutor is

insufficient without proof that this land was

not of that excepted. Jeter v. State [Ark]

75 S. W. 929.

56, 57. “fright v. State. 136 Ala. 139

58. Weidner v. Lund, 105 Ill. App. 454.

50. Rountree v. Haynes [Tex. Civ. App.]

73 S. “'. 435.

60. “'here plaintiff in trespass to try title

sued for the entire interest in land while

defendant was by a prior deed a co-tennnt

with plaintiff. he. notwithstanding this out

standing title. had sufficient interest to sup

port the action. City of El Paso v. Ft, Dear

born Nat. Bunk ['I‘ex. Civ. App.] 71 S. W.

799.

6]. Defendant in trespass to try title can

not hrtve an allowance as for improvements

in good faith, where he was holding under a

void title and before making the improve

ments was notified that the land belong"!

to plaintiff. 'l‘ex. 8: N. O, R. Co. V. Barber

lTex, Civ. App.] 71 S. W. 393. '

62. Evidence held to show that a plaintiff

had no interest in the land, and that his an

cestor had parted therewith. Bays v. Stone

['i‘ex_ Civ. App.] 76 S. W. 59. Evidence hi-ld

insuflicient to show a classification and ap

praisement prior to the application to pur

chase. Corrigan v. Fltzsimmons [Tex. Civ.

App.] 76 S. YV. 68. Refusal to submit the

question of.a sale where a witness refused

to swear flint he had paid anything for the

land, or that he got a deed or that there was

a verbal sale, was not error. New York &

'I‘. Laud Co. v. Dooley ['l‘ex. Civ. App.] 77

S. w. 1030. The owner of land conveyed it

merely for convenience in making sales. it

not being intended that title should pass

to the grantee. The transaction created an

express trust. Craig v. Harless [Tex. Civ.

App.] 76 S_ W. 594.

63. Evidence held sufficient to show ac

tual possession. Lynn v. Burnett (Tex. Civ.

App.] 79 S. W. 64.

64. Not against a mere trespasser. Cor

rigan v. Fltzslmmons [Tex_ Civ, App.] 76 S.

\V. 68.

65. Lynn v. Burnett l'l‘ex. Civ. App.] 79 S.

' TV. 64.

66. “'here both parties failed to show the

title alleged, plaintiff, having been in pos
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Stale demand is no defense if a plaintifi has a title, legal or equitable,” and

where a defendant can assert an equitable title without invoking afiirmative re

lief, the doctrine of stale demand does not apply.” An equitable defense cannot

be maintained in an action of trespass to try title brought on the law side of a

Federal court.10

The burden of proof as to value of improvements made in good faith by one

in possession is on him who has made them, and the question cannot go to the

jury unless such evidence is introduced." Where plaintiffs prove long continued

possession, payment of taxes and assertion of title under a recorded deed, the de

fendants must prove a better right."

It is presumed that one in possession is the owner," but this is a rule of evi

dence and not of property and is rebuttable.“ To rebut the presumption of title

arising from possession under a void tax title, it is incumbent to show the facts

rendering the tax title void." A purchaser of school lands cannot maintain tres

pass to try title to recover such lands without showing that the lands had been

classified and appraised."

Admissibility of evidence is governed by the usual rules of evidence." A deed

to be admissible must contain a sufficient description," and in Texas, a copy of

one filed by a co-defendant must be first put in by him." A deed prior to the

session. was entitled to recover as against

defendant. as a mere trespasser. Estes v.

Turner, 30 Tex. Civ. App. 365. 70 S. W. 1007.

One who has recovered judgment in a forci

ble entry and detainer suit cannot be re

garded as a mere trespasser in an action to

try tillc brought by his opponent. Corrig'nn

v. Fltzslmmons [Tex. Civ. App.] 76 S. W.

68. Evidence to show actual possession as

against one entering without title examined

and held insufficient to warrant direction of

verdict in favor of one in possession. Lynn

v. Burnett [Tex. Civ. App.] 79 S. W. 64.

67. Craig v. Harless [Tex. Civ. App.] 76

S, W. 594. A bond for title. acknowledging

the receipt of the purchase price, conveys

to the grantee a title superior to that re

mainlng in his gruntor. and on which he

may maintain at defend trespass to try title.

Stipe v. Shirley [Tex. Civ. App.] 76 S. W.

307. Where in trespass to try title. plain

tiffs were the heirs of one who had exe

cuted a title bond. and defendants claimed

under such bond. it was immaterial whether

the bond conveyed the legal or the equitable

title, for if legal the plaintiffs could not re

cover. or if equitable they could not recover.

because defendants had connected them

selves therewith by deeds duly executed by

the grantee's heirs. Tenzler v. Tyrrell [Tex.

Civ. App.] 75 S. W. 57.

08. Where defendants had given plain

tiffs a power of attorney to recover lands

and a, quitclaim deed for one-half of all the

land they should recover. Betzer v. Goff

[Tex. Civ. App.] 80 S. W. 671. In 1834. the

owner of a headrlcht conveyed to one who

located lands thereunder. In 1854, the gran

tor got a patent and in 1900 his heirs to'ik

possession. One year later the heirs of the

grantee brought this action. Held, their de

mand was not stale. since they had only an

equitable title. and limitation would not

operate until a repudiation of the trust by

grantor's heir-n. chry v. Crenshaw. 30 Tell.

Civ. App. 899. 70 S. W. 579. Where plaintiff's

title to public land, as against defendant ac~

crued. if at all, in mm, when his (hm.

years occupancy expired. and defendant en

tered under a deed from a. subsequent entry

man. which was recorded in February. 1898,

defendant's possession from that date to

August 2. 1900, barred plaintiff's right to the

land, under the five year statute of limita

tions. Robles v. Cooksey [Tex. Civ. App.] 70

S. W. 584. An action claimed to be for spe

cific performance of a contract to convey

one-half of lands that might be recovered

for the grantor cannot be considered as a

stale demand in absence of evidence as to

when the service was rendered. Betzer v.

Goff [Tex. Civ. App.] 80 S. W. 671.

69. One claiming under a wife who had

transferred a land ccrtiiicnte which was is

sued after the death of her husband, but

which was community property. Whisler v.

Cornelius [Tex. Civ. App.] 79 S. W. 360.

10. Such defenses were by statute made

available in state courts. Meltianus v. Chol

lar [C. C. A.] 128 Fed. 902.

71. Wilson v. Wilson [Tex. Civ. App.] 79

S. W. 839.

72. Lynch v. Pittman. 31 Tex, Civ. App.

553, 73 S. W. 862.

78. The prima facie inference that the

possessor is the owner of the property is en

tirely rebutted where such property is shown

to be vacant public domain. It was error to

exclude evidence to show that land In con

troversy was vacant public domain. Austin

v. Espuela Land & Cattle Co. [Tex. Civ. App]

77 S. W, 880.

74. Lynn v. Burnett [Tex. Civ. App.] 7’ 8.

W. 64.

75. l'rrezulnritle: in sale. Lynn v. Bur

nett [Tex. Civ. App.] 79 S. W. 64.

76. The action of the official of the land

ii‘iice in making sales of school land does not

support a presumption that classification and

uppraisement have been made. Corrigan v.

l-‘itzsimmon [Tex. Civ. App.] 76 S. W. 68.

77. See Evidence, 1 Curr. Law. p. 1136.

78- Deed purporting to convey 1.000 “MM.

"mm the last three calls of which ll would

we impossible to locate the land. Ellis v. Le

.hiw. 30 Tex. Civ. App. 449. 71 S. W. 6.6.
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common source from a person stranger to the line of title does not show an out

standing title.” If a deed offered by defendant has no tendency to disprove plains

tifi’s title, it may be rejected."

of an interest in the refusing party."

A refusal of permission to go on land is evidence

Evidence which places the land in question

outside the boundaries of grants to defendant is proper." The various titles treat

ing of the mode in which title may pass or be acquired should be consulted on

questions as to how a particular title or link therein may be proven.” Some

cases illustrating the quantum of evidence and the facts component of proof of

title are cited.“

Pleading and procedurc.——This being a statutory action, the complaint must

comply with statutory'requirements. and where it substantially does this, it will

be sufficient.”

70. Under Texas statute. a defendant can

not introduce a copy of a deed which has

been filed by his co-defendant which has not

been Introduced in evidence by such co-de

fondant. Gann v. Roberts [Tex. Civ. App.]

74 S. “7. 950.

80. Where plaintiffs had shown a common

source. a deed of the same land from a third

party executed prior to the deed from the

common source to plaintiffs' predecessors in

title. was not admissible to show an out

standing title. Gann v. Roberts [Tex. Civ.

App.] 74 B. W. 950.

81. in trespass to try title. a tax deed

purporting to convey to defendant's grantor

land in controversy. and reciting that it was

sold as the property of an "unknown own

er." is not inconsistent with the claim of

common source asserted by plaintiff. and.

not raising an issue on that point. was prop

erly excluded. Bonner v. Bonner [Tex. Civ.

App.] 78 8. Vi’. 535.

8:. Jinks v. Mappin [Tex. Civ. App.] 80 S.

“Y. 390.

83. Where on correction of surveys. there

remained a strip between certain sections

which had been patented to one in posses

sion of the entire tract. evidence that land

claimed was outside the correct boundaries

was admissible. Austin v. Espuela Land &

Cattle Co. [Tex. Civ. App.] 77 S. W'. 830.

84. Adverse Possession. 1 Curr. Law. p. 30;

Deeds of (‘onveyance. 1 Curr. Law. p. 908;

Mortgages, 2 Curr. Law. p. 905; Foreclosure.

etc. (sale). 2 Curr. Law. p. 14: Judicial Sales

2 Curr. Law. p. 601-. Executions. 1 Curr. Law.

p. 1178; Public Lands. 2 Curr. Law. p. 1295;

Notice and Record of Title. 2 Curr. Law, p.

1053; Wills: Descent and Distribution. 1

Curr. Law. 9. 922.

85. Where parties claimed from a com

mon source. the defendants being Innocent

purchasers without notice of deed to plain

tiff. a judgment in their favor was justified.

Conner v. Downs [Tex. Civ. App.] 75 B. W.

335. Recitals in a deed that grantors con

veyed land to their daughter for a considera

tion paid “at various times during her mar—

riage" is sufficient to put a purchaser from

her husband after her death on inquiry as

to whether the land was her separate estate.

O'Mahoney v. Flanagan [Tex. Clv. App.] 78 S.

W. 245. Evidence held sufficient to go to the

jury as to the good faith of defendants who

testified that they had no notice of plaintiff's

claim as heirs of the deceased wife of the

grantor That they did not know the gran

tor had ever been married. Stipe v. Shirley

2 Curr. Law—1 20.

The complaint must describe the land, which may be done by

[Tex. Civ. App.] 76 8. W. 307. Evidence held

to show that one claiming under a gift had

title to tbs land in controversy. Bonner v.

Bonner (Tex. Civ. App.] 78 S. W. 535. Evi

dence held to show a title in one who claim

ed adversely against unknown heirs whose

title had been divested by the execution of

a Judgment which had been obtained in an

action wherein service had been obtained by

publication. Houston & T. C. R. Co. V. De

Berry [Ten Civ. App.] 78 S. W. 736. Evi

dence held to show that a purchaser from a

wife after the death of her husband obtained

only a half interest in community property.

though the sale was made for the purpose

of obtaining necessaries for herself and chil

dren. Booth v. Clark [Tex. Civ. App.] 78 S.

W. 392. Evidence held sufficient to show

that a defendant's title awarded him by par

tition commissioners was not obtained by

fraud. Johnson v. Franklin lTex. Civ. App.]

76 S. W. 611. Evidence held to show that

the land in controversy was sold to the de

fendant at a sheriff's sale. Buckner v. Van

cleave [Tera Civ. App.] 78 S. W. 541. Where

defendants claimed under a Spanish grant.

cvideuce held sufficient to show that they

were entitled to all the land held by them

under the grant. State v. Tex. Land 8:

Cattle Co. [Ten Civ. App.] 78 S. W. 957.

The ancestor of the plaintiff's grantor hnd

ratified a sale by suing for the purchase

money and plaintiff's grantor was a party to

a suit to foreclose a lien therefor of which

plaintiff had notice. Held. he could not as

sert title. Henry v. Thomas [Tex. Civ. App.]

74 S. W. 599.

86. A petition alleging that a note sued

on and described was given in part payment

of certain land. that a vendor‘s title was re

tained in the note and in the deed conveying

the land to defendant to secure the payment

of the same. that the defendant failed to

pay the note. though past due. and praying

for a writ of possession and for a quiet

lng of his title to the land was sufficient in

trespass to try title. Sanders v. Rawlings

[Tc-x. Civ. App.] 77 S. W. 41. In an action

against a husband and his second wife. the

children of the first Wife intervened. claim

ing that the property was community prop

erty and had been set aside to them as their

share. but without alleging their title or

any defect in the title of the second wife.~

who had purchased from the husband. was

sufficient to permit evidence showing the su

periority of their title. Eddy v. Bosley

(Tex. Civ. App.] 78 S. W. 566. ‘
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reference to abstracts," and should show how title was obtained ;" but is not sub

ject to demurrer for failing to allege that an agreement concerning land was in

writing.”

A plea setting up title to a part of the land sued for must describe. such

part,” and such a plea is a disclaimer as to the remainder.“ If an answer de

mands affirmative relief, the plaintiff cannot discontinue the cause.“

An intervenor cannot come in without leave of the court.”

The pleadings will be construed as in trespass to try title if they are so in

substance." An action to quiet title may become by the pleadings one in trespass

to try title.” Under the plea of not guilty, evidence of any lawful defense ex~

ccpt limitations may be introduced, but if the defendant pleads his title, he is

tonfined to evidence of the title pleaded." In trespass to try title, partial dis

crepancies between the description of the land as set forth in defendant’s plea and

as given in deeds offered in evidence did not raise a question of variance, but only

a question of identity." By introduction of evidence respecting an element of

the title claimed by defendant, the same is put in issue."

87. A deed of trust for the description of

certain property referred to certain pages of

an abstract of title made by a certain per

son. A petition to correct the description ai

leged that this was a mistake, that the ab

stract was prepared by another. An excep

tion to the petition was properly overruled.

Brut-ken v, Bounds [Tex. Civ. App.] 70 S. W.

326.

N8. Evidence that one was an actual

settler at the date of his application to pur

chase it and that the lands were awarded to

him make a. prima facie title. Walker v.

Mnrchbanks [Tex. Civ. App.] 74 S. W. 929.

A doed described property as a part of a

certain survey and recited it was recorded.

Held proper to permit the record to be read

in evidence without filing a certified copy of

the deed referred to. Bracken v. Bounds

['l‘ex. Civ. App.] 70 S. W. 326.

en. New York & T. Land Co. v. Dooley

[Tex. Civ. App.] 77 8. W. 1080.

DO. A plea of limitations for a part only

of the land sued for, this being claimed on

a naked possession. was insufficient as not

describing the land. where it gives only the

east and south boundaries. Giddings v.

Fischer [Tex.] 77 8. W. 209.

'1. An answer to trespass to try title.

setting up by motes and bounds the tracts

claimed by defendant and praying Judgment

therefor, is a disclaimer as to the balance

of the land. within the Texas statute as to

disclaimers. Stipe v. Shirley [Tex. Civ.

App.] 76 S. W. 307. .

92. Special answer alleged that defend

ant wns lawfully possessed of a certain

piece of land other than that involved in

plaintiff's petition. and that plaintiff unlaw

fully withheld it. etc. After answers were

filed. plaintiff dismissed his suit. Smithers

v. Smith [Tex. Civ. App.] 80 S. W. 646.

9:. Defendant having deeded the land

before suit by an unrecorded conveyance

filed a disclaimer having previously filed a

plea of not guilty. An interlocutory de

fnuit judgment had been rendered against

him, and while this was in force, his

grantee, without leave of the court. and

without an effort to serva other parties.

filed an original answer. Held, he was an

lntervenor. Riviere v. Wilkens. 81 Tex. Civ.

App. 454. 72 S. w. 608, The admission in a

petition of intervention that the husband

had qualified as survivor of the community

estate of himself and deceased wife, brought

that issue into the case and cured the an

swer of the second wife of its failure to al

lege that fact. Eddy v. Bosley [Tex. Civ.

App.] 78 S. W. 565.

94. \Vhere one claims on the theory that

a debt secured by an ancient deed. accom

panied by a written defeasnnce, is presumed

satisfied. trespass to try title is not in the

nature of a suit for_spcciflc performance of

the defeasnnce. so as to be subject to the

bar of the statute. Turner v. Cochran, 30

'l‘ex. Civ. App. 549. 70 8. W. 1024.

06. Certain defendants in addition to a.

plea of not guilty presented a cross plea. in

substance a petition in trespass to try title.

Lynch v. Pittman, 31 Tex. Civ. App. 553. 73

8. W. 862.

.8. Title under a common source which

was junior to plaintiff's title was pleaded.

Plaintiff was entitled to recover. though

there was a superior outstanding title back

of the common source. there being no evi

dence that the common source did not hold

under such outstanding title. Tiemann v.

Cobb [Tex. Civ. App.] 80 B. W. 250. in tree

pass to try title, a plea setting up improve

ments made in good faith, in which as an

evidence of such faith, defendant states as

facts the deeds under which he claims, does

not prevent him from taking advantage of

the defense of an outstanding title. Buck

ner v. Vanclenvo ['i‘ex. Civ. App.] 78 S. W.

541. Where the owner of land conveyed the

same under circumstances whereby the

equitable title remained in him and he

thereafter conveyed the land to plaintiff.

who sued in trespass to try title against

those claiming under the deed which cri-nt

ed the trust, the only limitation applicable

was that applying to actions for land.

Pralg v. Harless [Tex. Civ. App.] 76 S. W.

.594.

or. Fischer v. Glddings [Tex. Civ. App.]

74 S. W. 85.

Q. Where defendant claimed to have

purchased the land involved as school land

and plaintiff introduced evidence on the is

sue of occupancy. the fact of such occupan

cy was put in issue. Corrignn v. Fitlsim

mono [Tex. Civ. App.] 76 8. W. 58.
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Where all the evidence tends to prove a fact so that there could be but one

finding, it is proper for the court to take the question from the jury,” and a claim

of title unsupported need not go to the jury,‘ but failure to charge that a fact

exists is not harmful where it was assumed without dispute that it did exist.’

The jury having returned a general verdict after being so instructed if they

found a certain line to be the true boundary, the charge could be consulted to

render the verdict ccrtain.‘ Where the verdict is merely for the plaintiff for the

land and there is evidence that the value of the rents and damages is the same as

the value of the improvements, it will be inferred that the jury set off one against

the othei'.‘

A judgment must contain a sufficient description of the land,‘ unless no issue

was made by the pleadings as to the location of the land involved, in which case

the court had no authority to enter judgment describing the land.‘ Under a plea

of not guilty, when the plaintifi fails to appear, the defendant is not entitled to

judgment for the land; the suit should be dismissed] Afiirmative or cross relief

may be granted only when parties affected by it are in court for the purpose of

defending as to it.8 The same rule applies where a new cause is set up by amend

ment after default and of which no notice is given.0 A plaintiff cannot recover

beyond the extent of his title, hence defendant, though merely pleading not guilty,

may have boundaries fixed.1°
Costs follow the judgment as in other cases.u

TRIAL.

i 1. Joint and Separate Trials (1”).

§ 3. Course and Conduct of Trial (I909).

§ 3. Reception and Exclusion 0! Evidence

1 1012).

54. Custody and Conduct 0! the J!!!

(1021).

Scope of arlz'r/c.—In order to intelligently treat many important and really

distinct matters of trial procedure, the law relating to dockets, calendars and trial

00. All evidence tended to show that a.

patent was issued to Dooley. New York &

'l‘. Cattle Co. v. Dooley [Tex. Civ. App.] 77

S. W. 1030. Where one in prior possession

brought action against one entering with

out title. a court is not authorized to direct

a verdict, unless the evidence is conclusive.

Lynn v. Burnett [Tex. Civ. App.] 19 S. W.

64.

1. Where adverse possession is set up as

a defense and there is evidence to show it

the question is for the jury and it was error

not to submit it. Haigler v. Pope [Tex. Civ.

App.] 77 S. W. 1039.

3- Under circumstances of trial, failure

to charge that a deed had been delivered

held not prejudicial error, though court said

he would so charge and denied argument on

that point. Wilson v. Wilson [Tex. Civ.

App.] 79 8. W. 839.

a. Rountree v. Haynes [Tex. Civ. App.]

73 S. W. 435.

4. O‘Mahoney V.

.\pp.] 78 S. W. 245.

5. In trespass to try title, a Judgment for

land in accordance with certain surveys as

the boundaries. and calling for 160 acres, is

erroneous. the north and south' bounds not

extending as far west as the west boundary

and more than 200 acres being included.

even it the west boundary was drawn at the

westerly ends of the north and south bound

aries. Giddings v. Fischer [Tex.] 77 8. W.

209.

Q. Smithers v. Smith [Tex. Civ. App.] 80

Flanagan [Tex. Civ.

S. W. 646. Such judgment could be reform

ed on appeal. Id.

7. Hill v. Friday [Tex. Civ. App.] 70 S.

W. 567.

8. Where plaintiffs were minors and

their attorneys were not before the court

as parties and there were no pleadings war

ranting it. a judgment decreeing that one

halt of the recovery in favor o! the plain

tii'l's should inure to the benefit of the attor

neys was erroneous. White v. Bimonton

[Tex. Civ. App.) 79 8. W. 621.

0. It a. defendant does not appear or an

swer, Judgment cannot be rendered against

him on a new cause of action set up in an

amended petition of which he had no notice.

A petition required plaintifl‘s vendor to de

tend the title. and, it it tailed, to respond in

damages on his warranty. There was an

amended petition which was not served on

him claiming special damages for loss of

water privileges in losing a certain portion

of the land. Coreth v. McNatt [Tex. Civ.

App.] 77 S. W. 33.

10. Under a plea of not guilty. a. defend

ant, though a trespasser. may have the po

sition of plaintiff's boundary determined,

and his recovery confined to the true bound

ary by showing that a river which formed

the boundary had changed its course. Rod

riguez v. Hernandez [Tex. Civ. App.] 79 S.

W. 343.

11. Dispute as to boundary having been

the only issue and that round in favor of

defendant. judgment against plaintiff for
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lists," and continuance and postponement," argument of counsel“ and the right

to open and close same, examination of witnesses,“ objections and exceptions to

evidence," trial by jury," questions of law and fact," instructions," directing ver

dict and demurrer to evidence,” dismissal and nonsuit,21 verdicts and findings,“

has been excluded from Trial, and in Current Law each of such subjects has its sep

arate article, though in some works they are grouped. Other subjects like Evidence

and Pleading have long been separately treated, though relatively of the same class.

§ 1. Joint and separate trials—In order to consolidate actions, the parties

and the issues must be identical,“ and it does not sufiice if the plaintiff is nominally

the same but the issues are distinct.“ Thus trespass and eminent domain proceed

ings are distinct and unlike.” Consolidation of actions should not be ordered where

it will result in prejudice to the rights of either party.“ The mere pendeney of

an action by defendant against plaintii‘t' involving a matter constituting a counter

claim in plaintiff’s action is not sufficient to authorize the consolidation of the

actions, but it must be shown that the counterclaim was availed of by defendant

as a defense, at the first opportunity."

abide the judgment in another.

By agreement" one cause may be made to

When distinct causes are tried together, they are

not merged, but each retains its identity,” and a single judgment may be equiva

lent to one in each case."

costs was properly rendered. Rountree v.

liaynes [Tex. Civ. App.] 73 S. W. 435.

12. 1 Curr. Law. p. 953.

is. 1 Curr. Law- ». 620.

14. 1 Curr. Law. p. 209.

15- 1 Curr. Law, p. 1165.

1.. Saving Questions for Review. 2 Curr.

Law. p. 1590.

:1. Jury, 2 Curr. Law. p. 633.

18. 2 Curr. Law. 9. 1361.

It. 2 Curr. Law, p. 461.

I). 1 Curr. Law, p. 925.

21. 1 Curr. Law, p. 937.

23- 2 Curr. Law, p. —.

23. Motion denied. Klondike Lumber Co.

v. Bender Wagon Co. [Ark.] 76 B. W. 855.

An action to enforce liens on certain lumber

and an action in replevin brought by a third

party to recover the same lumber from a

party to whom it had been sold by order of

the court to satisfy the liens. should not be

consolidated. This notwithstanding the

fact that the plaintiff in the replevin action,

by whom the motion to consolidate was

made, might have raised the question of“ the

validity of the sale by filing a. motion in the

other case to set the sale aside. Id. it is

proper to consolidate actions based on iden

iical transactions, where the parties are the

same and the issues practically so. Action

at law for money had and received. for ac

counting, and for recovery of specific prop

erty. properly consolidated with equitable

action to declare certain mortgages paid

and for a. decree of cancellation. and cause

heard by chancellor, the equitable issues he

ing such as to dispose of the entire contro

vi-rsy. Twogood v. Allee [Iowa] 99 N. W.

288.

24. Actions for three several penalties

alleged to have been incurred by defendant

to the owners of three several lots of cans

cannot be consolidated. though plaintiff sues

as the authorized agent of these owners.

Bell v. Keppler (N. J. Law] 57 Atl. 257.

25. An application by a corporation for

the condemnation of land does not super

sede an action theretofore brought sgainst‘

Where the court orders two causes, one to recover p0s

it for trespass to the some land. and the

two should not be consolidated. Ga. R. & it.

Co. v. Gardner, 118 Go. 723.

20. Where it will prejudice plaintiff in an

attempt to enforce the obligation of remov

al bonds. Gray Lithograph Co. v. Schul

man, 84 N. Y. Supp. 603. '

27. Hold issues between the parties

would not be furthered by a consolidation.

and its denial was not an abuse of discre

tion. A. & 8. Henry 8: Co. v. Talcott, 89

App. Div. [N. Y.] 76.

8. A colloquy on the trial of a cause

held to show an agreement that the judg

ment therein should be the judgment in a

certain other identical case. Brown v.

Smedley [Mlch.] 98 N. W. 857. Consult Stip

ulations, 2 Curr. Law, p. 1740; Judgments. I

Curr. Law, p. 581.

20. Where separate judgments are ren

dered In each_case, Judgment cannot be ro

viewed on a single bill of exceptions. (‘on

ter v. Fickett Paper Co., 117 Ga. 222; Colo

v. Stanley, 118 Ga. 258. Where an execution

is levied upon two separate tracts of land

and two different claims are filed by differ

ent persons, one claiming each tract, the

trial of the two claim crises together by

consent of all parties does not merge them

into one. Ruling dismissing levy cannot

be reviewed on single hill of exceptions.

Valdosta Guano Co. v. Hart. 119 Go. 909.

An order passed upon agreement between

counsel that tvvo stilts. each based solely

upon a. common-law cause of action in fn

vor of different plaintiffs against the some

defendants. “he consolidated and tried to~

gather" does not have the effect to merge

the two cases into one. but simply to pro

vide that the cases shall be tried together.

each case. except for this purpose. preserv

ing its complete identity. Brown v. Louis

ville & N. R. Co., 11'! Ga. 222.

30. In such case. an order dismissing the

levy as excessive is equlvuient to It slmilnr

order in each case. Valdosta Guano Co. v.

Hort. 119 Ga. 909.
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session of a tract of land, and the other to enjoin this and for specific performance

of a contract for its sale, to be consolidated, and the order is unappealed from, the

judge properly tries the issues of law and fact in both cases."

Separate trials“ and severance of actions" are discretionary and not of right,

and cannot be granted if any party will be deprived of any of his rights or de

fenses.“ The mere fact that one defendant sets up a difi'erent defense from that

set up by the others does not entitle him, as a matter of right, to a separate trial.“

An order making certain parties defendants in an action does not prevent an order

at the trial severing the action."

§ 2. Course and conduct of lrial.-—The court may adopt any order of pro—

cedure which may be required by justice and convenience." The judge should be

present in the court room during the entire trial." The orderly and proper con

duct of the trial is confided to his discretion.” A case should not be tried in the

absence of the parties“ or the pleadings.“

The. order in which the issues involved in a case should be tried is largely in

the discretion of the trial court."

Any remark of the trial judge, made in the presence of the jury, in which he

assumes the truth or falsity of any matter in issue,“ or which tends to impress the

81. Chandler v. Franklin, 65 S. C. ‘44.

3:. Black v. Marsh. 81 1nd. App. 58. 01

N. E. 201.

38. A co-defendant to a suit on a promis

sory note held not entitled to a severance

on a plea of coverture and that the note

was given for her husband‘s debt. Engle

hart v. Richter. 136 Ala. 662.

84. Joint tort feasors Joined as defend

ants in a single suit are not entitled to sep

arate trials. Under laws of Indiana (Burns'

Rev. St. 1901. l 577), plaintiff is entitled to

trial of the issue. and judgment in accord

ance with the proof made. either joint or

several. Black v. Marsh. 31 1nd. App. 58, 67

N. E. 201. Severance of action against in

surance company and parties made defend

ants by an order of the court so that the

company could not be heard on the claim

of the other defendants. and they could not

be heard on the right of plaintiff to any

recovery. held error. all parties being en

titled to participate in the trial of any and

all issues raised by the pleadings. Reed

v. Provident S. L. Assur. Soc.. 79 App. Div.

[N. Y.] 163.

35. Haupt v. Simington. 27 Mont. (8’0. 71

Pac. 672.

36- Reed v. Provident S. L. Assur.

T9 App. Div. [N. Y.] 163.

31. Pattee v. Whitcomb [N. 11.] 58 Atl.

459. The action of the trial Judge in going

to the home of a. witness who was physical

ly unable to attend court and allowing her

testimony to be taken in his presence there

is not an abuse of discretion. Humphrey v.

Humphrey [Neb.] 91 N. W. 856.

38. Where. during the argument to the

jury. the judge retired to his chambers to

look over requested instructions. leaving

an open door between him and the court

room through which he could hear and see

what was going on. held not. reversible er

ror. it not appearing that the parties were

prejudiced thereby. Chicago City R. Co.

v. Creech'. 207 Ill. 400. 69 N. E. 919. But his

absence, with the consent of the parties,

is not alone ground for reversal. In civil

cases. in the absence of any showing to

Soc..

the contrary. such consent will be presum

ed. Gorham v. Sioux City Stock Yards Co..

118 Iowa. 749. 92 N. W. 698.

39. Wissler v. Atlantic [Iowa] 98 N. W.

131. It is for him to say. in the first in

stance. in the exercise of his discretion

ary power, whether there has been conduct

prejudicial to the rights of either of the

parties. Id. The arrest of a witness for

laughing during the trial, where he is later

released upon explaining that he was cough

ing and no further notice taken of his con

duct. is not error. Seaweii v. Carolina. Cent.

R. Co.. 132 N. C. 856. Held not erroneous to

allow one of the usees. for whose benefit

an action was brought. to enter a retraxit

and withdraw from the case, there being

nothing in the defense set up to prevent it.

Cheek v. Oak Grove Lumber Co. [N. C.] 46

S. E. 488. The fact that the court. when

reading the evidence to the Jury, moved to

a table within the bar in front of the jury.

is not ground for reversal. Seawell v. Caro

lina Cent. R. Co.. 132 N. C. 856.

40. It is not an abuse of discretion to

proceed with the trial of a case in the ab

sence of one of the parties where his coun

sel has been notified of the date set for the

trial. Richards v. Enlow Cattle Co. [Neb.]

98 N. W. 659.

41. Chicago Cottage Orzan Co. v. Stan

den [Neb.] 98 N. W. 1051. 1052.

42. The refusal of a preliminary trial as

to jurisdiction is not error, introduction of

evidence on that issue being allowable on

the trial of the cause. May set aside order

for a new trial without first passing on an

application for a change of venue. Wat

son v. Williamson [Tex. Civ. App.] 76 S. W.

793. If there are both legal and equitable

issues in a case. the trial judge may first

try whatever issue he believes will dispose

of the controversy. Graig v. Rice. 66 S. C.

171.

43. A remark of the court. on the in

troduction of a copy of a written instru

ment. to the effect that "it was admissible

for what it was worth—what it shows—just

as the original would be." held not preju
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jury with the idea that he believes that the truth of any issue involved in the trial

of the case is with one side or the other,“ or which will so influence the minds of

the jury that they cannot fairly pass upon the issues before them,“ or any com

ment by him upon the weight of the evidence or the credibility of witnesses,“ or

allusion to the testimony of a witness in a manner which apparently gives it judi

cial indorsement and approval,“ is prejudicial error, and ground for reversal :“

dicial, particularly in view

testimony and instructions. Munn v. Jor

dan. 3| “'ash. 506. 72 Fee. 124. A remark

to the effect that plaintiff "had a contract."

where the existence of the contract was in

issue. held error. Selley v. American Lu

bricator Co., 119 Iowa. 591. 98 N. W. 590.

In an action for injuries caused by a de—

fective sidewalk. a comment of the court to

the effect that “a generally dilapidated con

dition don‘t generally take place in a day

or two," held not objectionable as express

ing an opinion as to the condition of the

walk. Wissler v. Atlantic [Iowa] 98 N. W.

18!. In an action on a saloonkeeper's bond

for selling intoxicating liquor to a drunk

“I‘d, a remark made by the judge to the

party to whom the liquor was sold and who

had been called as a witness. to the effect

that if he got drunk during the trial he

would be put in jail until he got sober.

held to be reversible error, as giving an im

pression to the jury that the court believed

him to be a drunkard. that being one of the

issues in the case. Wilson v. White. 29 Tax.

r‘iv. App. 588. 69 8. 'W. 989. It is not error

for the court, in overruling a motion to ex

clude certain evidence. to remark. "I don‘t

think I ought to give my reasons for this

decision. I don't want to give any intima

tion how I regard it. I simply say I over

rule the motion to exclude the testimony.”

State v. “Prater. 52 Vi'. Va. 132. \Vhere

plaintiff introduced a bill of sale and de

fendant's attorney objected to the. same.

stating that it was a “manufactured piece of

paper," whereupon plaintiff moved that such

statement be stricken out. and the court

said: "I presume this was manufactured.

Sustain objection to it." held error. since

the jury might have inferred that the. court

agreed in regarding the bill as manufactur

ed evidence. and that the remark could not

be regarded as joeuiar and intended to

mean only that the paper on which the in

strument was written was manufactured.

Perkins v. Knisely, 204 Ill. 275. 68 N. E.

486. Statement by the court, in sustaining

an objection to a question asked on cross

cxamination. to the effect that there was

nothing to examine the witness about “ex

cept these interviews he has testified to and

these letters." held not prejudicial in view

of subsequent evidence. Dick v. Zimmer

man. 207 Ill. 686. 69 N. E. 754.

44. Statement of the court during argu

ment of counsel held prejudicial. Woodson

v. Holmes, 117 Ga. 19. A remark of the

court. made after overruling a number of

dilatory pleas of defendant. in the absence

of a jury and before the trial of the case

to the effect that plaintiffs had been burned

out. and had lost all they had. and that he

was going to give them an early trial. held

not prejudicial to defendant. Fidelity M.

F. Ins. Co. v. Murphy [Neb.] 95 N. \\'. 702.

45. Kramer v. N. W. Elevator Co. [Minn.]

I! N. W, 96. A remark of the court: "I

of subsequent prefer. counsel. that, if there is to be any

stealing done on technicalities, that the

supreme court say so," held prejudicial

error. which was not cured by a subsequent

instruction to the jury to disregard it. Id.

A remark of the court in ruling that a cer

tain line of argument in regard to signed

statements of witnesses. was improper. to

the effect that it was proper for counsel to

obtain such statements, held not reversible

error. Brzozowski v. Nat. Box Co.. 104 Ill.

App. 388. Defendant cannot avail himself

of an objection to a remark of the court to

the effect that he would let a witness on

swer the question, but it was not pertinent.

where the examination was as to a. suit

based on the use of an article in the sale of

which defendant was not interested. Ran

kin v. Sharples, 206 Ill. 301. 69 N. E. 9.

40. Kroeteh v. Empire Mill Co. [Idaho]

74 Pac. 888. A remark of the court in re

gard to the evidence, made during the trial.

which would have been error if made in the

formal charge, is prejudicial. and ground

for reversal. Coldren v. Le Gore, 118 Iowa.

212, 91 N. W. 1066. A remark of the court

to counsel, in the presence of the jury. to

the effect that. “from the manner of these

parties on the stand. the court does not be—

lievo" a certain fact, held prejudicial. al

though he afterwards warned the jury not

to consider it. Davis v. Dregne “Vial M

N. W. 512. The action of the trial judge in

saying to a witness. "He may answer: he is

evading the question." held not prejudicial.

it appearing that the witness was actually

doing so. Hcffcrnan v. O'Neill [Neb.] 96 N.

W. 2“. A remark of the court. in the

presence of the jury. after a witness hmi

stated that he had learned of a sale from the

record. that “it was a newspaper report of

the sale." when there was nothing in the

evidence to show that the witness had dc

rived his information from a newspaper.

held harmless error. Spohr v. Chicago. 206

Ill. “1. 69 N. E. 515. On an objection being

made to a leading question asked of a physi

cian, a remark by the court that “the doc

tor ought to be able to tell without being

asked questions and without telling him."

was not error. Halley v. 'I‘ichenor. 120

Iowa. 104. 94 N. W. 472.

0!. Complimenting a witness or comment

ing on the propriety of his not adhering to

previous statements which he claims to

have made under honest mistake of fact.

held error. Potter v. State. 11'! Ga. 693.

48. Such comment is ground for reversal.

although no motion for a mistrial is made

on account thereof. Potter v. State, I17 Ga.

693. But error cannot be based on the re

marks and conduct of the court. in the an.

senee of objections and exceptions taken at

the time. Chicago City R. Co. ‘v. Carroll.

206 Ill. 818. 68 N. E. 1087. An objection to a

remark by the court in ruling on evidence

will not be reviewed on appeal. in the ab

sence of objection and exception thereto.
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but remarks of the trial judge to the jury in explanation of his act in giving a

binding instruction are immaterial.“

Any conduct or remarks of counsel which tend to convey to the jury informa

tion not admissible in evidence.” or to influence them to return an unfair verdict,“

are generally held to be reversible error. So also are statements by counsel as to

the standing of the jury, and accusations that some of their number are influenced

by improper motives, made when they are in court for the purpose of reporting

the result of their deliberations." But remarks addressed to the court, which are

not shown to have been made for their effect upon the jury, nor otherwise than in

good faith, nor to have been prejudicial, are not."

It is the duty of the court to see that the examination of witnesses is con

ducted in an orderly manner and that they are not unduly hastened,“ to prevent

such misconduct on the part of counsel toward witnesses as tends to the suppres

sion of the truth,“ and to protect witnesses from all unprofessional attacks of op

posing counsel.“

See title Saving Questions for Review: Hal

ley v. Tichenor. 120 Iowa. 164, 94 N. W. 472.

1.. Cent. Guarantee T. k S. D. Co. v.

White. 206 Pa. 611. See, also. Instructions.

'3 Curr. Law. p. 461.

50. A statement made by counsel in ex

amining a taiesman that he understood

that the case was being defended by an in

surance company. and a remark by the

court. made in overruling an objection

thereto. to the effect that. assuming the in

surance company was interested. counsel

had a right to find it out. held prejudicial

error. Lipschutz v. Ross, 84 N. Y. Supp.

632. Conveying to jurors. under the guise

of inquiring into their qualifications. and in

the cross-examination of witnesses. informa

tion which is not admissible in evidence

and which will have a tendency to influ—

ence their verdict. constitutes reversible

error. Conveying information, in personal

injury suit. that defendant was insured

against loss in case plaintiff recovered. held

ground for reversal. Laesig v. Barsky, 87

N. Y. Supp. 425. The ringing of a gong by

defendant and his counsel. in the presence

of the jury. in the absence of the court and

during recess. where the court had pre

viously refused to admit it in evidence and

had prohibited its being rung. held ground

for a new trial. though the jury was charged

to disregard such ringing and affidavits

were made by seven of the jurors that they

had done so. Bronlt v. Binghamton R. Co..

79 App. Div. [N. Y.] 269. The court should

admonish the Jury not to consider oral offers

to prove incompetent facts made in their

presence. Such admonition is sufficient pro

tection to the rights of the adverse party.

Consumers“ Paper Co. v. Eyer. 160 Ind. 424.

66 N. E. 994.

51. Irrelevant comments of counsel dur

ing the progress of the case are not grounds

for a new trial unless inconsistent with the

legal fairness thereof. The following held

not ground for new trial: “I withdraw the

question if they do not care to have him

answer." Guertin v. Hudson, 71 N. H. 505.

Remarks of counsel held not such as to

prejudice jury so as to entitle defendant to

a new trial. Vowel] v. Issaquah Coal Co.,

31 Wash. 103. 71 Pac. 725. Misconduct of

counsel in cross-examination of witnesses

It is a discretionary right and duty of the trial court to rebuke

and argument held sufficient to justify re

versal. See v. Wabash R. Co. [Iowa] 99 N.

W. 106.

I“. Hagen v. N. Y. Cent. 8: H. R. R. Co.,

79 App. Div. [N. Y.] 519.

a. Statement by counsel that he under

stood that the jury had expressed a desire

to take certain letter heads. which were in

evidence. out with them. and that he was

willing that they do so. held not prejudicial.

Rnwlings v. Anheuscr-Busch Brew. Ass‘n

[Neb.] 95 N. W. 792. Where counsel is guil

ty of misconduct on trial in commenting on

instructions which were to be given. and

the court refused to relieve the adverse

party from the effect thereof, the error is

no ground for a new trial. in the absence

of a motion to set aside the submission and

withdraw the case from the jury. Consol.

Stone Co. v, Morgan, 160 Ind. 241, 66 N. E.

696. In the absence of a request to have

the jury excluded during an argument as

to the admission of evidence. a. statement

by counsel in their presence as to what he

expected to prove thereby is not error.

Hedlun v. Holy Terror Min. Co. [8. D.] 92 N.

“X 31. See. also. Argument of Counsel. 1

Curr. Law. p. 209; Harmless and Prejudicial

Error. 2 Curr. Law. p. 159.

54. A witness claimed that counsel was

trying to confuse her and asked for time to

answer. The court said. “Give her time. to

answer it." Counsel said: “I have given her

plenty of time." to which the court replied.

“Sometimes you don't." Held not error.

Birmingham R. d: E. Co. v. Ellnrd. 135 Ala.

433.

55. Declarations of fact during the trial.

the repetition of incompetent questions to

which objections have been sustained. and

comments on the evidence before argument.

are not permissible. Cleveland. P. & E. R.

Co. v. Pritschau. 69 Ohio St. 438. 69 N. E.

663. Its permission, on the part of counsel

for the prevailing party, is ground for re.

versal. unless it affirmatively appears that

its prejudicial tendency has been cured. by

instructions from the court or otherwise.

Id.

56. Reproving of counsel

witness held proper. Hefternan v.

[Neb.] 96 N. W. 244.

for attacking

O'Neill
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and in a measure suppress overzealous or overwilling witnesses." A full treatment

of the mode of examining witnesses is elsewhere given."

Allowing the jury to view the premises in question is a matter within the dis

cretion of the court."

Delaying the trial for the purpose of allowing a party to procure further or

different evidence," or to give counsel time to consult, is within the discretion of

the court."

Under some systems of practice, where there are no disputed facts, the jury

may be discharged, and the action dismissed."

§ 3. Reception and exclusion of evidence—The order of proof is largely dis

cretionary with the trial court,” and he need not depart from the established or

der.“ A party is bound to produce all his evidence before he closes his side of

the case,“ and he can afterwards, as a strict matter of legal right, produce evidence

in rebuttal only.“

67. State v. King. 88 Minn. 175, 82 N. W.

966. He may reprimand witnesses who con

stantly attempt to inject evidence into the

case not called for by questions put to

them. and his actions in that behalf. where

no reflections are cast upon the credibility

of the witness. do not constitute reversible

error, unless a clear abuse of discretion is

shown. Id.

58. Examination of Witnesses.

Law, p. 1165.

50. Rickeman v. Williamsburg C. F. Ins.

(‘0. [Wis] 9,8 N. W. 960. Mont. Code Civ.

Proc. 9 1081. Maloney v. King [Mont.] 76

l’ac. 4. Kentucky Civ. Code, i 318, authoriz

ing a view in certain cases. is not manda

tory. and view may he denied in the discre

tion of the. court. Green‘s Adm'r v. Mays

vlllo & B. S. R. Co. [Ky.] 78 S. W. 439. Not

error to refuse to do so where the jury in

formed him that a view would be of no bene

fit to them. Iii-die v. Charleston & W. C. R.

Co.. 66 S. C. 302. A view is requisite only

when other evidence is inadequate to fairly

present the case to the jury. and it is not

error to refuse to allow it unless it clearly

appears that such view was necessary to a

just decision. and its refusal did injury.

Davis v. American 'l‘el. & 1‘. Co.. 53 W. Va.

016. Under a statute authorizing a view of

the premises in controversy in certain cases

(Mills' Ann. Code Colo. i 188a). and the ap

pointment of one guide chosen by each

party. it is not error to appoint a party to

the action as one of the guides. “'ilson v.

Harriette [Colo.] 75 Fee. 395.

00. The court is under no obligation to

delay proceedings until documents can be

found. where it is not claimed that any

search was instituted for them until after

the trial commenced. Bailey v. Vi'arner [C.

C. A.] 118 Fed. 395. “Where a. witness testi

fied that it would take him thirty minutes

or more to select certain pieces of goods in

one inventory which were not in another. it

was not an abuse of discretion on the part of

the court to refuse to interrupt the ex

amination for that lenlzth of time and to

direct counsel to proceed with the examina

tion on some other point, where he inti

mated that counsel mizht afterward renew

the inquiry and did not refuse him an op

portunity to do so. Kahn v. Triest-Rosen

herg Cap Co.. 1" Cal. 34". 78 Fee. 164. The

adjournment of the trial. for the purpose.

1 Curr.

Surrebuttal should be allowed when new matter is introduced

of allowing a party to call another witness is

a matter within the discretion of the court.

Denial of an application to adjourn. in the

absence of any proof of surprise. held not an

abuse of discretion. Block v. Sherry, 87 N.

Y. Supp. 160. It was not error to refuse

a continuance on account of absent wit

nesses. where some of them afterwards ap

peared and testified to proved facts which

the affidavit for continuance stated other

absent witnesses would testify to. and the

affidavit did not state what it was expected

to prove by still other witnesses mentioned

therein. lll. Cent. R. Co. v. Taylor. I4 Ky.

L. R. 1169, 70 S. W. 825.

01. It is not reversible error to refuse to

allow counsel time in which' to consult in

regard to the introduction of testimony.

Where counsel desired an hour and the

court offered to allow them ten minutes.

State v. Prater, 52 W. Va. 188. See Con

tinuance and Postponement. 1 Curr. Law. p.

620.

62. “fest Seattle L. & I.'Co. v. Novelty

Mill. Co.. 31 Wash. 435, 72 Pac. 09. Com

pare Dismissal. etc.. i Curr. Law, p. 937;

Directing Verdict. etc.. 1 Curr. Law. p. 925.

68. Foley v. Brunswick Traction Co. [N.

J. Law] 55 Atl. 803. Under Or. St. (B. & C.

Comp. l 842). Jones v. Peterson [0r.] 74

Pac. 661; Western Mattress Co. v. Potter

[Neb.] 95 N. W. 841: Atcliison, 'I‘. d: S. F. R.

(‘0. v. Phipps [C. C. A.] 125 Fed. 478: Nor

folk & A. '1‘. Co. v. Morris' Adm'x [Va.] 44

S. E. 719. Allowing plaintiff to introduce

the record of certain deeds duran his cross

I‘Xflmlllftllfil'l of defendant held not an abuse

of discretion. Patton V. FOX [Mo.] 78 S. W.

804. May permit plaintiff to introduce evi

dence in chief after close of defendant‘s

case. Seigle v. Badger Lumber Co. [Mo.

App.] 80 S. W. 4.

M. \Vilson v. Hoffman. 123 Fed. 984.

05. Barson v. Mulligan. 7'! App. Div. [N.

Y.] 19!. Plaintiff has no right to withhold

a part of his testimony until he has ascer

tained how far defendant's testimony will

contradict the same. and then offer the bal

ance of his testimony in rebuttal. Id.

08. See title Evidence, 1 Curr. Law. p.

1136. Barson v. Mulligan. 77 App. Div. [N.

Y.] 192. Evidence offered in rebuttal which

does not rebut any evidence offered by the

other party should be excluded. Saucier v.

New Hampshire Spinning Mills [N. 11.] St
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on rebuttal."

eluded his case."

Defendant cannot, ordinarily, ofler evidence until plaintiff has con

Allowing the reopening of a case, after a party has rested, for the purpose of

receiving further testimony,” or testimony which has been overlooked or omitted,10

and the admission of evidence offered in rebuttal, which should have been intro

duced in chief,“ or the admission of evidence in chief, which is proper rebuttal,"

Atl. 545. if plaintiff pleads a legal title and

defendant sets up a claim under an unre

corded sale of land it is competent in rebut

tal to show that plaintiff was a bona fide

taker as that proves a legal title and not an

equitable title. Lee v. Wysong [C. C. A.]

128 Fed. 833. Where plaintiff fails to make

outacase. but defendant introduces evidence

which supplements it in the particulars in

which it is lacking, plaintiff may then intro

duce evidence in rebuttal of defendant‘s

proof. Crockett v. Miller [Neb.] 96 N. W'.

491. Whatever testimony the propounders

of a will may offer after the contestants

have rested is in rebuttal. hence the admis

sion of such testimony is not in violation of

a statutory provision prohibiting a. party

from testifying in chief for himself after

having introduced other testimony in his

behalf. Savage v. Bulge-r, 25 Ky. L R. 1269,

77 S. W. 717. The practice of, allowing a

party to identify and introduce exhibits on

cross-examination of his adversary's witness

is bad. and should only be allowed when the

exhibit contradicts his evidence in chief or

is intimately connected with his testimony.

Kroetch v. Empire Mill Co. [ldahol 74 Pac.

-68.

'1’. Maloney v. King [Mont.] 76 Pac. 4.

68. Wilson v. Hoffman. 123 Fed. 984. It

was not error to refuse to allow defendant

to introduce plaintiff's answers to interrog

atories, on plaintiff's cross-examination.

before defendant's case had been reached;

the court having stated that plaintiff might

be asked whether she had not made certain

responses to such interrogatories. Id. Ques

tions held not proper on rebuttal. Sebeck

v. Plattdeutsche Voiksfest Verein [C. C. A.]

124 Fed. 11.

00. Allowing the reopening of a case is

a matter purely within the discretion of the

court. Vogei v. North Jersey St. R. Co. [N.

J. Law] 54 Atl. 563. Discretion should be

exercised sparingly and is not reviewable

on appeal. Barson v. Mulligan, 77 App. Div.

[N. Y.] 192. Permitting a party to give

further testimony after having closed his

case is a matter in the discretion of the

trial court. Hartrich v. Howes. 202 Ill. 334,

67 N. E. 13; Volusia County Bank v. Bigeiow

[F1a.] 88 So. 704. Permitting plaintiff to re

open her main case. where the court per

mitted defendant the same latitude and de

fendant availed itself thereof, held not an

abuse of discretion. Bergman v. London &

L. Fire Ins. Co. [Wash] 75 Pac. 989. It is

discretionary in the court to allow other tes

timony to be offered by plaintiff after he has

announced his case through and before any

thing else is done. Western Union Tel. Co.

v. Parsons, 24 Ky. L. R. 2008. 72 S. W. 800.

Allowing a case to be reopened after a de

cree has been entered. and permitting the

introduction of further evidence. are mat

ters within the discretion of the trial court.

Will not be disturbed unless an abuse of

discretion is shown. In re Cummings“ Es

tate. 120 lowa. 421, 94 N. W. 1117. A mo

tion to reopen a case. after plaintiff has

closed his evidence and the court has grant

ed a nonsuit, but before the order has been

entered upon the minutes, is addressed to

the sound discretion of the court. and denial

will not be interfered with on appeal. Pitta

v. Florida Cent. & P. R. Co.. 115 Ga. 1013.

Where the prosecution is allowed to intro

duce new evidence in chief after the evil

dence for the defense has been closed. de

fendant must be permitted to rebut such

evidence, but the introduction of new evi

dence by defendant at that time is a matter

within the discretion of the court. Keffer v.

State [Wyo.l 73 Pan. 556. The admission of

lettered exhibits. not offered until after the

case has been closed, is within the discre

tion of the trial judge. Lord v. Guyot, 30

C010. 222, 70 Pan. 683.

1’0. Barson v. Mulligan, 77 App. Div. [N.

Y.] 192. The court may, in the exercise of

its discretion, and at any stage of the case.

allow the introduction of evidence which

has been OVeriooked or omitted. Unless.dis

cretion has been abused or injury is shown

to have resulted therefrom, it cannot be re

garded as error. Chicago City R. Co. v.

Carroll, 206 Ill. 318. 88 N. E. 1087; Id., 102

iii. ADD. 202. Refusal to allow defendant

to reopen his case to prove damage, held

not an abuse of discretion. Jarvis v. N. Y.

House Wrecking Co.. 84 N. Y. Supp. 191.

The provision of the Texas Statutes (Rev.

St. 1895, art. 1298). authorizing the trial

court. at any time before the argument is

closed, to permit either party to supply an

omission in the testimony. is directory mere

ly, and a party must show that he has been

injured by a disregard of the rule in order

to obtain a reversal on that ground. Allow

ing a party to introduce evidence after argu

ment held not reversible error, where an op

portunity to rebut such evidence and to re

orgue was given. Western Union Tel. Co.

v. Roberts [Tex. Civ. App.] 78 S. W. 522.

Refusal to allow the reopening of plaintiff‘s

case for the purpose of showing the situa

tion at the time of the execution of certain

deeds held error. Lott v. Payne [Miss] 33

So. 948.

71. Hartrich v. Hawes. 202 111. 334, 67

N. E. 13: Birmingham R.. L. & P. Co. v.

Mullen, 188 Ala. 814: Southern R. Co. v. Wil

son, 138 Ala. 510. Not error to allow coun

sel to make witness his own during cross

examlnation for purpose of asking him a

question. Norfolk d: A. T. Co. v. Morris”

Adm‘x. 101 Va. 422. The court may, in his

discretion, reopen the case on rebuttal, if no

injury follows to the parties by surprise

or otherwise. Foley v. Brunswick Traction

Co. [N. J. Law] 55 Atl. 803. Evidence held

to be a part of plaintiff‘s case. which should

have been put in before resting, under New

Hampshire rule of court No. 50 (56 N.

H. 589). requiring that plaintiff shall put

in his whole case before resting. and shall
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are matters within the discretion of the trial court. The trial court has no author

ity to reopen a. case on its own motion long after its submission at a previous term."

The right to 0pm and close a case is in the party having the burden of proof.

If any of the material facts of a petition are not admitted, but are denied, either

directly or argumentatively, the right to open and close is in the plaintiff." A

party cannot acquire a right to open and close by pleading a denial in affirmative

form, nor by anticipating defenses and alleging what he is not obliged to prove,

nor by filing an “admission” in which he assumes the burden of proving affirma—

tively matter amounting to a denial of plaintiff’s case." If plaintiff is entitled to

rccover upon the pleadings without any proof, the defendant has the affirmative

on any defense set up in the answer, and has the right to open and close.“ In

order that defendant may acquire the right to open and close, his defense must

be in the nature of a. plea in confession and avoidance." It is error to allow a

garnishec, who presents no defensive pleading in the nature of a plea in confes

sion and avoidance, to open and close the argument." Refusal to allow party hav

ing burden of proof to open and close held error without prejudice where he was

not entitled to recover under the evidence." Whichever party would lose if no

evidence was offered has the right to open and close." In order to entitle defend

ant to the right to open and close, a plea of justification in an action to recover

damages for the commission of a tort must admit the commission of the acts charged

in the petition, as they are therein alleged. A partial admission is not suflicient.“

One who objects to an auditor’s report has the burden of proof and the right to

open and close, under the laws of Georgia (Civ. Code, § 4595), although he sub

mits to the jury all the evidence contained in such report and the other party sub

mits none." Under the Montana Code (Code Civ. Proc. § 2340), the contestants

74- Nob. Code Civ. Proc. 4 283.not thereafter. save with permission of the Sorgnsen

court. put in other evidence not strictly in

rebuttal. Gerrish v. “'hitfleld [N. PL] 55

All. 551; Marande v. Tex. 8: P. R. Co. [C.

C. A.] 124 Fed. 42. Not error to admit in

rebuttal testimony which is proper rebuttal

evidence. merely because other evidence as

to the same matter was introduced in chief.

Atchison. T. & S. F. R. Co. v. Phipps

[C. C. A.] 125 Fed. 478. Refusal to allow

plaintiff to introduce testimony in chief on

surrehuttal. on the ground that he bad Just

learned that the witness would testify fa.

vorably to him. held not an abuse of dis

cretion. Beyer v. Hermann, 173 M0. 295. 73

S. W. 184. Not reviewable where discre

tion is not abused. Wilmoth v. Hamilton

IC. C. A.] 127 Fed. 48; Honum v. McNeil, 80

App. Div. [N. Y.] 631.

73. Tague v. John Capllce Co.. 28 Mont.

51. 72 Pac. 297. The refusal to permit

plaintiff to introduce in chief evidence

which. though relevant to the issue made by

the answer, was not necessary to make out

his case as alleged. is not error. llisker v.

O'Rourke. 28 Mont. 129. 72 Fee. 416, 765.

it is proper to refuse to allow plaintiff to

offer in chief evidence rebutting the allega

lions of the answer. In action for negli

gence where defendant alleged that negli

gence was that of a fellow-servant. proper

to exclude evidence in contradiction thereof

offered in plaintiff‘s main case. Turner v.

Southern Pac. Co. [CalJ 16 Pac. 384.

78- Error to receive depositions and oral

testimony after such reopeninl. Hagerl. v.

Beebe [laws] 9! N. W. 803.

v. Sorensen [Neb.] 94 N. W. 540.

75. New trial granted for failure to ac

cord to petitioners the right to open and

close. Sorensen v. Sorenson [Neb.] 94 N.

W. 540. 4

16. Denial of the right to open and close

is ground for reversal. Miller v. Myerhoff.

79 App. Div. [N. Y.] 532; Columbia. Finance

A: Trust Co. v. Mitchell's Adm'r, 24 Ky. L.

R. NH. 72 B. W. 350.

77. Ferguson-McKinney Dry Goods Co. v.

City Nat. Bank. 31 Tex. Civ. App. 288. 7i

8. W. 604.

78. Mere admission by garnishce that

plaintiff has good cause of action as set out

by his pleadings. except as defeated by the

facts of the answer established at the trial.

is not sufficient. Ferguson-McKinney Dry

Goods Co. v. City Nat. Bank. 31 Tex. Civ.

App. 238. 71 B. W. 604.

70. Loy v. Rorick [Mo. App.] 71 8. W.

842. Under rule 81 of Texas district court.

defendant obtains right to open and close

by filing a written admission that plaintiff

has a good cause of action as set forth in

his petition, except so far as it might be

defeated by the facts in the answer con

stituting a good defense. Joy v. Liverpool.

L. t G. lns. Co. [Tex. Civ. App.] 74 B. \\’.

832.

80. Craggs v. Bohart [Ind. T.] 69 B. “I

931.

81. Berkner v. Dannenherg. 116 Ga. 954.

80 L. R. A. 559.

83- Schmldt v. Mitchell, 11? Ga. 6.
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of a will have the burden of proof and are entitled to open and close." The party

first required to produce evidence is entitled to open and close the argument."

The right and opportunity to cross-examine and the prescribed form for taking

imd certifying testimony may be waived by stipulation or by silent acquiescence in

the introduction of evidence.” On trial of a cros complaint confessed by default,

plaintiff should not be permitted to offer proofs or cross-examine."

A witness may be recalled to explain statements made by him during his ex

amination."

Allowing the temporary withdrawal of a witness, is within the discretion of

the court."

An offer of evidence must be in prescnii.” It is equivalent to offering a letter

to so refer to it that the jury must necessarily believe that they are listening to

testimony concerning the contents of a particular letter.” An offer to prove, made

in the alternative, must be taken in the view less favorable to the oil‘erer."I An

oifer of a certified copy of a chattel mortgage includes the certificate of the officer

thereto," but the mere offer of a recorded instrument in evidence does not include

the filing certificate indorsed thereon by the recording officer." Evidence rejected

as incompetent, which is made competent by subsequent testimony, should then bo

ofiered again.“ After offer, if the evidence he documents or exhibits, the oppo

site party must have Opportunity for inspection." It is proper for the trial court

‘to require objections for each party to be made by a single counsel.” It is not

error to refuse to stop :1 Witness where it is impossible to determine beforehand

88. Farleigh v. Kelley. 28 Mont. 421. 72

Pac. 756.

84. Nob. Code Civ. Proc. Q 283. Zwv-ihel

v. Myers [Neb.] 95 N. “Y 597. In suit on

note. principals defaulted. Surety pleaded

knowledge of surctyship by payee and ex

tension. Before announcement of ready,

surety filed statutory admission. Held.

prayer of surety for leave to open and close

evidence and argument properly refused.

Guerguin 1. Boone [Tex. Civ. App] 77 8.

W. 630.

85. Of a statement or affidavit of a per

son. United States v. Homestake Min. Co.

[C. C. A.] 117 Fed. 481. See generally, Ex

amination of Witnesses, 1 Curr. Law, p.

1165. .

so. The code makes the cross complaint

stand as confessed by his default. Murphy

v. Murphy, 141 Cal. 471. 75 Pac. 60. if the

default is opened, he is entitled to answer

the cross complaint and to findings. Id.

81’. Bailey v. Seattle 8: R. R. Co., 32

Wash. 640, 78 Pac. 679. The admission in

Widence of a second deposition, taken to

show facts not stated in a former one. rests

in the discretion of the court. Analogous

to the recall of a witness for further ex

amination. Fredonia Nat. Bank v. Tommei,

131 Mich. 674, 92 N. W. 348. The recalling

of a witness. after the court had taken a.

case tried without a Jury under advisement,

on his own motion and over the objection

of counsel. held not error. where no new

evidence was elicited from him. Littlejohn

v. Hufl, 103 Ill. App. 284.

88- For the purpose of proving by an

other witness that a certain letter cannot

readily be found. Bailey v. Warner [C. C.

A.] 118 Fed. 885.

89. A mere statement by counsel. in con

versation with the court. of what he desires

to do. does not constitute an offer of evi

dence. Where counsel stated: "We desire

to offer evidence on the question of the

inspection of the cars. etc.." and the court

replied: "I won't receive any evidence ex

cept as to the ownership of the line at this

stage." held not an offer of. or refusal to

admit, evidence on which error could be

predicated. Chicago City R. Co. v. Carroll,

206 Ill. 318. 68 N. E. 1087.

00. Lombard v. Chaplin, 98 Me. 309. 56

Atl. 903.

91. Buck v. Troy Aqueduct Co. [Vt.] 56

Atl. 285.

92. In pursuance of Nah. Code Civ.

Proc, I 408. making such copies equal evi

dence with the originals or the records.

Diilrance v. Murphy [Neb.] 95 N. W. 608.

96- Dillrance v. Murphy [Neb.] 95 N. W.

608.

H. Baucier v. New Hampshire Spinning

Mills [N. H.] 56 Atl. 545.

it. Exhibits cannot be received in evi

dence until the opposite party has had an

opportunity to examine them and to ques~

tion the witness in regard to them. I'nder

Cal. Code Civ. Proc. i 2054. Stockweli v.

Mutual Life Ins. Co.. 140 Cal. 198. 73 Pac.

833. The mere identification of a. writing by

a witness and having it marked by the re

porter for purposes of identification, without

allowing the opposite party to inspect it, is

not prejudicial where it is not read or of

fered in evidence. Id.

90. Each party represented by two coun

sel and three of them talking at once. Si

monds v. Cash [Mich] 99 N. W. 754.
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whether the statements he is about to make will be material or immaterial." Ques

tions which are not objectionable on their face should be allowed" and otherwise

the purpose should be stated, else the court may reject them," and is warranted in

so doing.1 Evidence which is admissible for particular purposes,2 or as to certain

parties only, should be limited by the court to those purposes or parties.‘ It is

not error to admit proper evidence, though offered for a wrong purpose.‘

Admitting evidence out of order.—The court may exclude evidence upon any

question until evidence tending to establish some primary material fact has been

first oilered and received,“ and may receive incompetent evidence, where the party

ofi'ering it states that he will thereafter make it competent by offering other evi

dence.“ It is reversible error to receive had evidence subject to objection, even if

it is afterwards ruled on, the better practice being to send out the jury until the

ruling be had.’

introduced when it should have been.‘

Evidence introduced out of order will be treated as having been

Evidcnre of coniumacious witnesses—A witness cannot deprive a party of the

benefit of his testimony by any contumacy of his, if there be no inches or connivancc

on thelpart of the person who has a right to his testimony.’ Refusing to allow a

If. It incompetent. the remedy is by mo

tion to instruct the jury to disregard it.

“'illiams v. Clarke, 182 Mass. 816, 65 N. E.

419.

98. If it subsequently appears that the

testimony elicited thereby is objectionable.

it may be stricken out or the jury may be

instructed to disregard it. Schmuck v. Hill

[Neb.] 96 N. W. 158. In the absence of a

motion to strike out. no error can be im

puted to a ruling admitting evidence appar

ently competent, although on cross-exami

nation. it is shown to be hearsay. Shealey v.

South Carolina 8: G. R. Co. [8. C.) 45 S. E.

119.

90. The court may exclude questions

which. on their face. raise an entirely im

material issue. where he is not apprised of

their purpose. Chase v. Alnsworth [MichJ

97 N. W. 404.

1. llutehins v. Missouri

. A . 548, 71 S. “V 473.
Ma. (1‘33". C. 8: S. F. R. Co. v. Holt. 30 Tex.

Civv .\pp. 330. 70 S. W. 591; Deutschmann

v. Third Ave. R. Co.. 87 App. Div. [N. 1.]

503. Where evidence admissible for one

purpose is not relevant as to other subjects

or for other purposes. an instruction limit

ing its effect must be asked. Chicago. R. I.

& P. R. Co. v. Holmes [Neb.] 94 N. W. 1007.

Objection to evidence not admissible as a

basis of recovery, but admissible for other

purposes. should not be taken to its ad

mission. but by a request tor instructions

limiting its application. Fagan v. Interur

ban St. R. Co.. 86 N. Y. Supp. 840. The

fact that testimony was not admissible in

an action for personal injuries to show an

injury to plaintiff's eye as an element of

damages. because not pleaded, would not

preclude its admission when offered solely

as a manifestation of the injuries which

were pleaded. Admission not ground for

reversal where court limited it to purpose

for which it was ofi'ered. and it did not

uppenr that the jury was prejudiced there

by_ Tinpp v. New Y1ork Elec. V. '1‘. Co.. 78

. N. Y. 33.Ava? Idii'lelc. & is. F. R. Co. v. Holt. so Tex.

Civ. App. 880. 70 8. W. 591. See. also. In

struetions, 2 Curr. Low. p. 461.

Fee. R. Co.. 97

4. Fidelity & Deposit Co. v. Nisbet. 119

Ga. 318. It is not error to overrule objec

tions to evidence which is admissible for.

any purpose. although not admissible tor

the purpose for which it is offered. Gulf.

C. & S. F. R. Co. v. Holt. 80 Tex. Civ. App.

330, 70 B. W. 591.

5. Bradley v. Dinneen.

N. W. 116.

6. Baucier v. New Hampshire Spinning

Mills [N. H.) 56 Atl. 545; Western Mattress

Co. v. Potter [Neb.] 95 N. W. 841. Admis

sion of secondary evidence of contents of

a lost paper without preliminary proof of

its loss is not error where counsel stated

that he would. and actually did. thereafter

introduce evidence making it competent.

Haller v. Gibson. 30 Ind. App. 10. 65 N. E.

293; Kenniff v. Cnuli‘leld, 140 Cal. 34, 73 Pine

803. The fact that evidence so received was

afterwards sticken out in the absence of

the jury. and that their attention was not

called to this tact, is not error, where the

absence of the jury was not called to the

attention of the court and no instruction in

regard to the matter was asked for. Ellis

v. 'l‘hayer. 183 Mass. 309. 67 N. E. 825. In

case it is not subsequently rendered com

petent. counsel should move to strike out or

request an instruction to the jury to dis

regard it. Will be presumed on appeal that

the jury was so instructed. Jones v. Peter

son [Or.] 74 Fee. 661.

7. Searieid v. Rohne. 169 M0. 587. 69 S. W.

1051. It is better practice. in cases where

objection is made to a party's otters of evi

dence. for the court to allow the jury to

retire. and then hear the proposed evidence

and the objections thereto. Leicher v.

Keeney. 98 Mo. App. 394. 72 B. W. 145.

B. Cimiotti Unhairing Co. v. American

Fur R. Co.. 120 Fed. 672. Irregularity in

the introduction of evideneo will not be

made the bnsis of striking out what would

otherwise have been legitimate and relevant

evidence. Evidence in chief introduced in

cross-examination of complainant's witness

es may be rebutted. Id.

0. Ciemmons v. Ciemmons [Neb.] 98 N.

W. 404.

88 Minn. 334, 98
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witness to testify, because he has disobeyed the rule excluding witnesses from the

court room during the trial, is generally held to be reversible error;“’ but some

courts hold that it is a matter within the discretion of the trial judge.“

Cumulative testimony may be refused where a fact has, in his opinion, been

sufficiently proved," e. g., further evidence in regard to the same fact in rebuttal,

which the party proved in chief." So the court may disallow questions which have

for their object the compelling of a witness to repeat what he has already said,“

and it is proper to exclude evidence as to matters about which there is no dispute"

or well pleaded issue."

he has testified orally in court."

10. It is error to refuse to allow a wit

ness to testify for violating an order of the

court excluding all witnesses. except the one

testifying. from the court room. where he

had no knowledge of the order. and neither

the party by whom he was culled or his at

torneys knew of his presence. and it did not

appear that he had been influenced by what

he heard. Clemmons v. Clemmons [Neb.] 96

N. W. 404. Refusing to permit a witness to

testify on rebuttal because he has tiisoheyed

the rule for the exeiusion and separation of

witnesses. while permitting his testimony

in chief to be contradicted. is error. ill.

Cent. R. Co. v. Ely [Miss] 35 So. 873.

11. Texas court of appeals so held, but

this doctrine is disapproved in this case.

Johnson v. Cooley, 30 Tex. Civ. App. 576.

71 S. W. 34. Held an abuse of discretion to

refuse to allow a witness to testify at all

on the ground that he had been given cer

tain information in regard to the case by

.-ounsei. after the witnesses had been placed

under the rule: it appearing that the in

formation could have affected his testimony

on only one point. and that his testimony

was vitally material on all the issues. Id.

Refusing to allow a person who had not

been summoned or theretofore sworn as a

witness. to testify. because he had been

present in court after the other witnesses

were under the rule, was not error. Illinois

i'ent. R. Co. v. Taylor. 24 Ky. L. R. 1169,

70 S. W. 825. Not reviewable unless an

abuse of discretion is shown. Crcnshaw v.

Gardner. 25 Ky. L. R. 506, 76 B. W. 26.

Upon violation of the rule by witnesses. the

case should be withdrawn from the Jury

and a postponement allowed. if party de

mands it. St. Louis & S. F. R. Co. v. Akers

[Tex_ Civ. App.] 73 S. W. 848. There is no

abuse of discretion in refusing to relax the

rule in favor of medical experts. whose as

sistance is claimed to be necessary to coun

sel in examining witnesses. Missouri. K. &

T. R. Co. v. Smith. 31 Tex. Civ. App. 882.

71 S. W. 418. The manner in which the

rule as to witnesses is enforced is lodged.

very largely. in the discretion of the court.

Permitting a witness to remain in court

held not an abuse of discretion under the

circumstances. M. A. Cooper & Co. v. Saw

yer. 31 Tex. Civ. App. 620. 73 S. W. 992. Un

der the laws of Tennessee (Shannon's Code,

i 5599). parties to the action are exempted

from the operation of the rule excluding

witnesses. Adolff v. Irby. 110 Tenn. 222. 75

S. W, 710. This statute is held to exempt

one who. though not a party to the action,

is interested therein as a partner of de

fendant. and is liable to contribution in

case of recovery. Also an officer of a. cor

It may allow the deposition of a witness to be read after

The reception of evidence. tendered by defend

poration which is a party. Id. Where. at

the beginning of the trial. the witnesses for

both parties were put under the rule, each

side furnishing a list of its witnesses to the

other. the refusal to allow a witness, not

subpoenaed until the second day of the trial.

when the evidence was nearly closed. to

testify. was not an abuse of discretion. other

witnesses having testified to the fact

sought to be proved by him, and no reason

being given why he had not been previously

summoned. Crenshaw v. Gardner. 25 Ky. L

R. 506, 76 B. W. 36. It is proper to allow

witnesses, who have been put under the

rule and have violated the instructions of

the court not to talk about the case. to be

questioned in regard to such violations

when called to testify, in the absence of a

motion for the retirement of the jury dur

ing such examination. Birmingham R. & E.

Co. v. Eilartl. l35 Ala. 438.

ll. Ragsriale v. Southern R. Co.. 121 Fed.

924: Steedman v. South Carolina & G. E

R. Co.. 66 S. C. 542: Tobin v. Brimfield, 182

Mass. 117. 65 N. E. 28; Campion v. Lattimer

[Neb.] 97 N. W. 290; Vedder v. Delaney

[Iowa] 98 N. W. 378. Where the history of

a transaction has been sufficiently shown in

evidence. the court may properly exclude a

repetition thereof. Nunn v. Jordan. 81

Wash. 506. 72 Fee. 124. It is not error to

refuse to permit a witness to answer a

question when he has already testified to

the matters sought to be brought out there

by. Riser v. Southern R. Co. [8. C.] 46 S.

E. 47: Hutchins v. Missouri Pac. R. Co.. 97

Mo. App. 548. 71 S. W. 473. The court is

the Judge of the qualification of a witness

as an expert, and where he has qualified to

a certain extent. may, in his discretion.

shut off further testimony as to competency.

Brunnemer v. Cook a B. Co., 89 App. Div.

[N. Y.] 406. Refusal to permit defendant

to cross-examine a witness as to a. docu

ment introduced in evidence. held not preju

dicial. where he had previously cross-ex

aminetl him as to the same matter. Nunn

v. Jordan. 31 Vi'ash. 506. 72 File. 124.

18. Seattle & M. R. Co. v. Roeder. 30

Wash. 244. 70 Pac. 498; Jones v. Western

Mfg. Co., 32 Wash. 875. 73 Pac. 959.

14. Spohr v. Chicago. 206 Ill. 441. 69 N. E.

515.

15. Hendrick v. Daniel. 119 Ga. 358.

16. It is not error to refuse to allow a

party to introduce evidence under a plea

which is bad in substance. (Objection to

pleading raised by moving to rule out evi

dence.) Kelly v. Strouse. 116_ Ga. 872.

17. Not ground for reversal in absence

of a showing that such discretion has been

abused. Not error where it is done to sus
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ant after a decision against him on a demurrer to plaintifi’s evidence is not error,"

but the demurrer is thereby waived."

The admissions of attorneys of record bind their clients in all matters relating

to the trial and progress of the case?“ but in order to do so, they must be distinct

and formal, and made for the purpose of alleviating the stringency of some rule

of practice or of dispensing with the formal proof of some fact at the trial.n

Evidence improperly admitted may, as a general rule, be withdrawn from the

jury and the error thus cured."

it is not enough to do so by implication.”

tain the witness, the opposite party having

tried to impeach him by showing that his

oral answers were different from those giv

en in the deposition. “'ilson v. “'ilson

[Tex. Civ. App.] 79 S. W. 839. Permitting

the deposition of a witness to be read when

he is known to be present in court is not

prejudicial. where he is subsequently called

by the objecting party. and gives fully his

explanation of the deposition and his testi

mony as to the subject to which it related.

Tcxas & P. R. Co. v. “'atson. 190 U. S. 287,

47 law. Ed. 1057.

Its. Riley v. Missouri Pac.

N. W.

1.. McLain v. St. Louis 8: S. R. Co., 100

Mo. App. 374, 73 S. W. 909. But where de

fendant thereafter enters upon a trial of

the matters which it is alleged plaintiff fail

ed to prove. the status of the proof at the

close of plaintiff's case is immaterial on ap

peal. Supreme Forest of \Vnodmen Circle

v. Stretton [Kan.] 75 Pan. 472. A motion

for nonsuit is waived by the introduction of

evidence after it has been overruled. Rul

ing thereon cannot be assigned as error.

Walton v. Wild Goose M. & T. C0. [C. C.

A.] 123 Fed. 209; Ratlif'f v. Ratliff, 131 N. C.

425.

M.

R. CO. [Neb.]

95

Thompson 1“. 8: M. Works v. Glass.

136 Ala. 648. A formal admission of the

pleadings in evidence is not necessary in

order to take advantage of admissions made

therein. Page v. Life Ins. Co.. 131 N. C.

115. Proof oi‘ facts may be waived by coun

sel during trial. A statement by counsel

during trial that he was not prepared to

dispute the fact that a certain mortgage

was paid, held to be a waiver of further

proof of payment. and of the authority of

the parties making such payment. Ninde v.

Union Trust Co. [Mich.] 98 N. W. 267. A

party is not injured by an attempt to prove

that which he afterwards admits, in open

court. to be true. Roberts. J. & R. Shoe Co.

v. Coulson. 96 Mo. App. 698, 70 S. W. 981.

21. Statement by counsel of what he in

tended to prove hcld not an admission.

Thompson F. k M. “'orks v. Glass. 136 AlrL

648. A party or his counsel will not be

held strictly bound by every remark made

by counsel on the spur of the moment. dur

ing trial. unless there is reason to suppose

that such remark or apparent concession

was acted upon by the other party to his

prejudice. Plaintiff. on appeal. held not

estopped from claiming that it was error to

exclude question of actual damages from

jury. by an admission of counsel during trial

that actual damage was not pleaded. Steed

man v. Bouth Carolina &- G. E. R. Co., 66 S.

C. 542. An acquiescence by counsel in the

suggestion of the court that certain evi

The court should exclude it in express terms and

It is within the discretion of the court

dence, wrongfully excluded. was not the

best evidence, does not deprive him of his

exception to such exclusion, where he did

not intend thereby to mislead the court.

Seidenspinner v. Metropolitan Life Ins. Co..

175 N. Y. 95, 87 N. E. 123. Evidence of

facts tending to show that a certain mis

take could. by reason thereof. easily occur.

should not be excluded because of an ad

mission by the opposite party that such mis

take could occur without negligence. Weat

crn Union Tel. Co. v. Brown [Tex. Civ. App.]

’75 S. W. 359.

22. Bell v. Clarion. 120 Iowa. 332, 94 N

W. 907. The discharge of the jury and the

granting of a. retrial under such circum

stances are matters within the discretion

of the trial court. Where a transcript of

the testimony of certain witnesses was in

troduced in evidence and then withdrawn.

and the jury instructed not to consider it,

it was not error to allow the witnesses

themselves to be called. and to refuse to

discharge the jury and grant a new trial

before another jury, it appearing that the

witnesses testified to the same facts as

stated in the transcript. 1d. A motion to

withdraw evidence from the jury should not

be general in its terms. but should set out

the exact testimony sought to be with

drawn. Travelers‘ Ins. Co. v. Hunter, 30

'l‘cx. Civ. App. 489, 70 S. W. 798. Error in

the admission of testimony may be cured

by striking it out. if it appears with rea

sonable certainty that the party has not

been prejudiced by its introduction and will

not be by striking it out. Hubner v. Metro

politan St. R. Co.. 77 App. Div. [N. Y.] 290.

A remark by the court in regard to evi

dence already received. “I expect it is ob

jectionable." no motion being made to 0x

clude it and no instruction given to disre

gard it. is not an exclusion of the evidence.

it is not taken from the jury in such an

authoritative way as to require them to dis

regard it. Crossan v. Crossan, 169 M0. 631,

70 S. W. 188. See Harmless and Prejudiciai

Error. 2 Curr. Law, p. 159.

38. Louisville & N. R. Co. v. Collinsworth

[Fla] 33 So. 518. Certain evidence held to

have been stricken out and not to have been

before the jury. Hess v. Lucas [Iowa] 98

N. W. 466. In an action for injuries caused

by a defective sidewalk, the court sustained

a motion to "strike out all the testimony

relative to any defect of the alleged de

fective place. other than that specifically act

out in the petition.” Held, that the ruling

did not exclude all the evidence relating to

the condition of the walk in the vicinity of

the loose plank. Bpicer v. Webster City, 118

town. 581. 92 N. \\'_ 884. “’here the court

stated that it would be expunged unless

other testimony was introduced thereafter
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to strike improper evidence, upon motion of either party." The trial court may,

where the case is tried without a jury, on his own motion strike out evidence which

was incompetent when received." The court may, in the exercise of his discretion,

allow a party to withdraw evidence introduced by him," but a party cannot with

draw competent evidence introduced by him if the other party will be prejudiced

thereby." The mere fact that evidence is prejudicial to a party's cause is no

ground for striking it out." He cannot require exclusion of that which he himself

introduces." Answers which are obviously the result of a misunderstanding of

questions should not be allowed to stand or be considered.3° Reasons given by

witnesses should not cause the rejection of their testimony where the reasons and

statements are separable." It is not error to refuse to strike out evidence which

is competent as far as it goes, but is not sufficient to establish a case or a right to

certain damages.“ The testimony of a witness should be stricken out where the

opposite party is deprived of the right to cross-examine him, unless the deprivation

the result of an act of God or of the party himself, or of some cause to which he

has assented.“ The testimony in chief of a witness should be stricken out, where

he refustm on cross-examination to answer pertinent questions.“ A litigant may

not insist upon the exclusion of evidence which he allows to be introduced without

objection.“

to render it competent. and the motion was

not renewed. Bailey v. \Varner [C. C. A.]

ilB Fed. 395. It is prejudicial to allow im

proper evidence of damage. inadvertently

admitted. to stand. over a motion to strike

out, although the court charged correctly

as to the measure of damages. Gulf. C. &

S. F. R. Co. v. Ryon ['l‘e‘x. Civ. App.] 72 B.

W. 72. Where an answer is stricken out as

not responsive. but. in answer to a subse

quent question. the witness testifies that the

explanation he had therein made covers

his present answer better than “Yes” or

"No." the matter stricken out is again put

in evidence. Conner v. Standard Pub. Co..

183 Mass. 474. 67 N. E. 596.

34. Cronk v. “'abash R. Co. [lowa] 98 N.

W. 884. An objection to evidence, by motion

to strike out. after cross-examination. is not

seasonably made. Garr v. Cranney_ 25 Utah.

193, 70 Pac. 853. Overruling of such motion

not a ground for reversal unless an abuse of

discretion is shown. McCormick Harvesting

Mach. Co. v. Carpenter [Neb.] 95 N. W. 617;

Cronk v. Wabash R. Co. [Iowa] 98 N. W. 884.

Striking out of evidence after parties had

rested. where permission to substitute other

evidence therefor was not refused. held not

prejudicial. Moody v. Dillemuth, 119 Iowa,

372. 93 N. W. 360: Oppenheimer v. Kruckman,

34 N. Y. Supp. 129.

25. Oppenheimer v. Kruckman. 84 N. Y.

Supp. 129.

36. Bell v. Clarion. 120 Iowa, 332. 94 N. W.

907. An objection to the withdrawal of the

testimony of a witness is insufficient unless

it assigns a reason for objecting. Collin v.

Farmers“ Alliance Mut. Fire Ins. Co. [Colo.

App.] 70 Pac. 698.

21'. Competent evidence introduced by

plaintiff cannot be stricken out on his mo

tionI if it can in any way benefit defendant.

Hubner v. Metropolitan St. R. Co.. 77 App.

Div. [N. Y.] 290.

38» Golibart v. Sullivan. 80 Ind. App. 428,

66 N. E. 188.

30. Hunnlcutt v. Higglnbotham. 138 Ala.

-i'.".!.

But failure to object to a question does not waive the right to object

30. Hold not error for trial court to re

fuse to reverse answers to questions on the

ground that witness did not understand

them. Trial court and jury better able to

determine this question than appellate court.

Ramp v. Coxe Bros. 8: Co. [“'is.] 99 N. W.

366.

81. As to who was the vendor of property.

'l‘ilden v. Gordon 8: Co. [\\'ash.] 74 Pac. 1016.

.12. Nokken v. Avery Mfg. Co., 11 N. D.

399, 92 N. W. 487.

83. Gallagher v. Gallagher. 92 App. Div.

[N. Y.] 138.

84. The [act that the party calling him

is not to blame for his refusal will not alter

the rule. Gallagher v. Gallagher. 92 App.

Div. [N. Y.] 138.

35. Cronk v. Wabash R. Co. [Iowa] 98 N.

W. 884. It is not reversible error for the

court to refuse to strike out evidence as im

properly received where no objection is

made to it at the time when it is offered.

Bailey v. Warner [C. C. A.] 118 Fed. 395;

Hunnicutt v. Higginbotham. 138 Ala. 472;

National Radiator Co. v. Hull. 79 App. Div.

[N. Y.] 109; Mallory Comm. Co. v. Elwood.

120 Iowa. 632. 95 N. W. 176. It is too late to

object to evidence as inadmissible under the

pleadings by motion to strike out. Poehl

mann v. Kertz. 204 Ill. 418. 68 N. E. 467. In

an action tor personal injuries. held that a.

motion to strike out evidence in regard to

an injury not alleged in the complaint

should have been granted. and that defend

ant should have been permitted to withdraw

a. juror. on the ground that it had no notice

of such injuries and no opportunity to show

that they were not the result of the accident

complained of. Brown v. Manhattan R. Co..

82 App. Div. [N. Y.] 222. Where evidence

was admitted without objection. a subse

quent motion to strike out on the ground

that the witness was incompetent. under the

statute prohibiting the testimony by inter

ested parties in a suit by or against an ex

ecutor or administrator. was too late. Stat

ute does not apply to evidence received

without objection. Slattery v. Slattery. 120
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to an answer which is irresponsive thereto and is incompetent, and such answer

should be stricken out on motion," although it is not error to let it. stand in the

absence of a motion to strike it out."

The proper way to object to evidence that has been received in a case is by

motion to strike it out, or by request for an instruction to the jury to disregard

it 38 A motion to strike out all of the testimony of a witness should be denied

where some of it is proper,“ or where it is properly in the case for a particular

purpose.“ Where a motion to strike out is addressed to a question and answer and

the question is proper, it should be denied.‘1

The ruling out of a question after it is answered carries the answer with it."

It is the duty of the judge, if requested to do so, to state the facts found by him

on which he bases his rulings as to the admission of evidence." A ruling of the

court to the effect that he would admit certain evidence for what it was worth, but

that it was not going to be read to the jury, is for all practical purposes an exclu

Iowa. 717. 95 N. W. 201. It is too late to

raise the point that the question does not

call for the best evidence by motion to strike

out the answer. La Roe v. St. A. & D. E.

Co. [8. D.) 95 N. W. 292. An objection to a

question. taken after it is answered. comes

too late. McCoy v. Munro. 76 App. Div. [N.

Y.] 435; Birmingham R. & E. Co. v. Jackson.

136 Ala. 279: Pescia v. Societa Co-operatlve

Corieonese Francesco Bentiveizna. 91 App.

Div. [N. Y.] 506; Hornum v. McNeil. 80 App.

Div. [N. Y.] 637. An objection to the ad

mission of evidence is waived by failure to

make it when the evidence is offered. Ryan

v. Providence Washington Ins. Co.. 79 App.

Div. [N. Y.] 816; Hutchinson v. Washburn.

80 App. Div. [N. Y.] 387; Kiddeii v. Bristow

[8. C.] 45 S. E. 174.

88. Helmiten v. New York. 90 App. Div.

[N. Y.] 186. The striking out of a voluntary

statement made by a witness on cross-ex

amination is without prejudice, where she

has already testified to the same fact on

direct examination, which testimony has not

been stricken out. Butler v. Davis, 119 Wis.

166. 96 N. W. 661. Failure to strike out an

answer which was a mere conclusion of the

witness. held error. Bedding v. American

Distributing Co.. 89 App. Div. [N. Y.] 204.

Party has right to have irresponsive answer

stricken out. though question not objected

to. Birmingham R. 82 E. Co. v. Jackson, 136

Ala. 279; Ramsey v. Smith. 138 Ala. 833;

lielmken v. New York, 90 App. Div. [N. Y.]

136; Arabian Horse Co. v. Bivens [Neb.] 96

N. W. 621; Weeks v. Hutchinson [Mich.] 97

N. W. 695. Voluntary statement wholly ir

relevant. Llsker v. O‘Rourke. 28 Mont. 129.

72 Fee. 416, 755. A motion to exclude the

objectionable evidence is the proper remedy

where a witness testifies in the narrative

form. without being asked any questions.

Southern R. Co v. Crowder. 135 Ala. 417.

Failure to object at the proper time waives

the error exvopt where testimony is offered

which may be competent upon the showing

made. and its competency is afterwards de

veloped, either by the suhseqnent testimony

of the witness or on his cross-examination,

or when incompetent testimony is volunteer

ed by a. witness in rcsponle to a proper

question. in which case it should be strick

en out on motion. Yoder v. Reynolds. 28

MonL 183, 72 Fee. 417.

.11. Germindcr v. Machinery Mut_ In;v

Ass'n, 120 lown, 614. M N. W. 1108: Prentiss

v. Strand. 116 Wis. 647. 93 N. W. 816. As to

the admission and consideration of improper

evidence not objected to. see Saving Ques

tions for Review.

88. If no motion is made. the evidence

will remain in the case. Union Ins. Co. v.

Hail [Minn.] 95 N. W. 1112. The proper

method of raising an objection to improper

evidence. given in response to a proper ques

tion, is by motion to strike it out or by a re

quest for an instruction to the jury to disre

gard it. In their absence, the admission of

the evidence is not ground for reversal.

Payne v. Williams. 88 App. Div. [N. Y.] 388.

it is not error to refuse to strike out evi

dence which the jtiry has been instructed to

disregard. McCoy v. Munroe. 76 App. Div.

[N. Y.] 435. The remedy. in such cases. is

by a request for an instruction to the jury

to disregard the evidence. Id.

89. Powell v. Hudson Valley R. Co.. 88

App. Div. [N. Y.] 183. A motion to strike

out testimony, given under a count of the

complaint to which a. demurrer has after

wards been sustained. and a part of which is

relevant under the remaining count, should

specify the evidence deemed irrelevant under

such remaining count. Jarman v. Rea. 137

Cal. 339, 70 Pac. 216; Fits Simons 8: Council

(10. v. Braun. 199 Ill. 390. 65 N. E. 249; Hun

nicutt v. Higzinbotham. 138 Ala. 472; Nichol

as v. Sands. 136 Ala. 267. A motion to strike

out all the testimony of a witness. on the

ground that he had testified that he had no

recollection of any of the facts. is properly

denied where the record shows that he did

testify to certain facts from his own recol

lection. People v. McFarlane. 188 Cal. 481.

71 Pac. 568' 72 Pac. 48. A motion to exclude

the statement of a witness. a part of which

is competent. must point out the supposed

objectionable part. in order to raise the

question of its admissibility. Burden v. Cun

ninirhnm. 136 Ala. 263. When motion based

on ground that he had testified that he had

no recollection of any of the facts but record

showed that he did testify to certain facts

from his own recollection. People v. Mc

Farlanc, 138 Cal. 481. 71 Pae. 568. 72 Pac. 48.

40. Deuischmann v. Third Ave. R. Co.. 87

App. Div. [N. Y.] 503.

41. Southern Ind. R. Co. v. Davis [Ind.

App.) 68 N. E. 191.

42. Consumers' 100 Co. v. Jennings. 100

\‘a. 719.

48. Avery v. Stewart [N. C.] 46 S. F). 519.
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sion thereof.“ A remark of the court is not to be regarded as excluding evidence

when made in answer to an inquiry which called for no such ruling.“

§ 4. Custody and condurt of the jury.—During the trial the jury should be

freed from every influence which does not originate in the evidence adduced and

the law relating thereto. The jury must base their verdict on the evidence regu—

larly produced in the course of the trial,“ and they may not take into consideration

facts known to themselves personally." But a casual discussion, in the jury room,

of extraneous matters," or the mere expression of the opinion of a juror," will not

vitiate the verdict, in the absence of a showing that it was influenced thereby. A

mere casual inspection of the premises by one of the jurors is not, as a matter of

law, ground for a new trial."0 In condemnation proceedings, the jury may base

their verdict on knowledge gained from judicial inspection of the premises, as well

as upon the testimony of witnesses.“ A verdict rendered under a misunderstand

ing of the instructions of the court and which shows that the jury were involved

in doubt and confusion should be set aside."

Conversations had by a party during the trial, in the presence and hearing

of the jury, which were calculated and intended to influence them to return the

verdict they did, are suflicient grounds for setting it aside and granting a new

trial." It will be presumed that an attempt to influence a juror has been success

ful," but a casual conversation between a juror and a party to the action, before

the jury has retired, which has no bearing on the case, will not vitiate the verdict,"

nor will the mere. fact that a juror was present at a conversation between outside

parties, in which the merits of the case were discussed, when such conversation

was not directed to him, and the parties did not know he was present, in the ab

sence of a showing that he was influenced thereby.“ That the court bailiff was

44. Rankin v. Sharples. 206 Ill, 30!, 69 N.

E. 9.

45. Petitioner after objection introduced

the record of certain proceedings to show a

certain marriage, and then moved for judg

ment on the ground that the question was

res adjudicata. which motion was denied.

Counsel then asked it the court held that the

record was not evidence of the fact of mar

riage, and the court replied: "No; I think it

is a matter to be considered." Held. that

the court did not mean that the question of

the admission of the record was to be con

sidered later. and that it was in evidence.

Burgess v. Stribling [Mich] 95 N. W. 1001.

46. De Gray v. N. Y. & N. J. Tel. Co., 68

N. J. Law. 454; Falls City v. Sperry [Neb.] 94

N. W. 539.

47. To avail a. party of a fact known to a

juror. he must be called as a. witness. De

Gray v. N. Y. & N. J. Tel. Co., 68 N. J. Law.

454. A verdict will be set aside where it ap

pears that one of the jurors had prior

knowledge of the premises involved in the

controversy, and that he based his own con

clusion partly thereon, and used it to influ

enee his fellow jurors. Falls City v. Sperry

[Neb.] 94 N. W. 529. If a. juror, at any time

before a. verdict is reached. makes a state

ment to his fellow jurors. based upon his

prior personal knowledge. and havlnr.r a ma

terial bearing on the subject under consid

eration. the verdict is vitiated thereby. Id.

48. Montgomery v. Hanson [Iowa] 97 N.

W. 1081.

40. Extraneous matters introduced by

Jurors into their consideration of a verdict

Which will be sufficient to overthrow it,

2 Curr. Law—121.

must. be statements of prejudicial matters or

fact outside the evidence, based upon the

personal knowledge or claimed personal

knowledge of the juror making them, which,

from the nature of the statement made, the

jury might accept as evidence of the fact as

serted. and not the mere expression of the

opinion of the juror. Huiett v. Hancock, 66

Kan. 619, 72 Pac. 224.

50. Granting new trial under such cir

cumstancel is a matter in the. discretion of

the court. Lyons v. Dee, 88 Minn. 490, 93 N.

W'. 899. A verdict will not be disturbed be

cause of statements of a Juror, made after

the termination of a trial. that. the jury

looked out of the window of the jury room

at the building, to restrain the erection of

which the suit was brought. Chimine v.

Baker [Tex. Civ. App.] 75 S. W. 830.

51. Groves & S. R. R. Co. v. Herman, 206

Ill. 34. 69 N. E. 36; Spohr v. Chicago, 206 III.

441, 69 N. E. 615. They should not rely on

knowledge so obtained without regard to the

evidence, but, where there is a. conflict in the

n-stimony, they may resort to it to deter

mine the truth. Seattle & M. R. Co. v. Roe

der. 30 Wash. 244. 70 Pac. 498.

52. Champ Spring Co. v. Roth Tool Co.

|.\io. App.] 77 S. W. 344.

68. Need not be shown that the verdict

was in tact affected thereby. Grand Trunk

R. Co. v. Davis [Vt.] 56 At]. 982.

M, 55. Vowell v. Issaquah Coal Co.. 31

“'ash. 103. 71 Pac. 726.

56. Montgomery v. Hanson [Iowa] 97 N.

W. 1081. After case was submitted and jury

had been permitted to separate by order of
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interested in the suit and related to one of the parties will not necessarily vitiate

the verdict.“

The conduct of jurors must be compatible with a full and fair consideration

of everything addressed to them officially, but to vitiate a verdict it must have been

the result of misconduct, and one which would not have been reached in its absence,“

and the evidence of such misconduct must be clear, certain, and convincing." The

mere fact that a juror slept during the argument of counsel is not80 and a party hav

ing knowledge of facts which he claims constitute misconduct on the part of a juror,

should call them to the attention of the court at the first opportunity.“1 If he

withholds such knowledge during the trial and allows the ease to be submitted to

the jury, he will be held to have waived his right to a new trial on that ground,

unless he can show that the juror was, in fact, prejudiced thereby, or that his mind

was in such a condition that he was unable to render an impartial verdict." It

is error to permit a juror to use intoxicating liquor during the trial of a case or

during the deliberations of the jury thereon, unless it is done with the permission

of the court, upon the prescription of a. practicing physician ;” but its use will not

justify the granting of a new trial in the absence of a showing that he was thereby

incapacitated for an intelligent consideration of the case.“

It is not an abuse of discretion to refuse to permit jurors to be examined orally

in regard to their alleged misconduct.“

Withdrawal of a juror by direction of the court produces a mistrial.“

It is largely disrretionnry with the court to say what papers shall be sent out

with the jury when they retire to consider their verdict, but, as a general rule,"

court. Louisville & N. R. Co. v. Davis. 24 Ky.

L. R. 1415. 71 S. W. 658.

57. The mere fact that.the court bailiff

was related to the parties and was a witness

for plaintiff did not support a. contention

that the verdict for plaintiff was the result

of prejudice, where he did not have charge

of the jury. and it did not appear that any

objection was made or exception taken. Mc

Gibbons v. McGibhons, 119 Iowa, 140, 93 N.

W. 65.

58. It will be presumed that the verdict

was based on the evidence. Montgomery v.

Hanson [Iowa] 97 N. W. 1081. The miscon

duct of I. juror which does not affect the

verdict is not ground for a new trial. Ex

pression of opinion as to material fact dur

ing course of trial held not ground for re

Versal. it not appearing that the verdict was

affected thereby. Supreme Forest of Wood

men Circle v. Stretton [Kan] 75 Pac. (72.

59. Statements made by jurors not un

der oath, after the trial. are not competent

evidence of misconduct. “'nlton v. “'ild

Goose M. 8: T. Co. [C. C. A.] 123 Fed. 209.

00. Not a. ground for reversal where

counsel failed to request the court to waken

him. Slaughter v. Coke County [Tex. Civ.

App.) 79 S. W. 863.

01, 63. Parkins v. No. Fee. R. Co. [Neb.]

93 N. W. 197.

03. Evidence not sufficient to justify new

trial on ground that jury uscii intoxicating

liquor. Bcrnier v. Anderson [ldaho] 70 Pac.

1027.

64. State v. King. 88 Minn. 175. 92 N. \V.

965. Admission of a juror that he took n

dose of quinine and whiskey for a cold will

not alone Justify the setting aside of the

verdict. Gorham v. Sioux City Stock Yardl

Co., 118 Iowa. 749, 92 N. W. 698. The drink

ing of intoxicating liquors by jurors. during

adjournment. in quantities not liable to pro

duce intoxication, will not by itself vitiate

the verdict. Ankeny v. Rawhouser [Neb.]

95 N. W. 1053.

05. State v. King. 88 Minn. 175. 92 N.

W. 965. See. also. Verdict and Findings.

00. Juror permitted to be withdrawn

against defendant's objection. Rosengarten

v. Cent. R. Co. [N. J. Law] 54 At]. 564. See.

also, Dismissal. etc., 1 Curr. Law, 9. 937;

Jury. 2 Curr. Law. p. 633.

07. Tridell v. Munhall. 124 Fed. 802. Al

lowing papers introduced ln evidence to

be taken to the jury room rests in the

discretion of the trial judge. First Presby

terian Church v. Elliott. 65 S. C. 251. The

court may. in his discretion. allow the jury

to take with them to their room. memoran

da of the data. of the evidence in the case.

Not error to allow them to take a statement.

made by plaintiff's counsel. showing items of

loss which plaintiff claimed the right to re

cover undor the insurance policy in litiga

tion, where counsel had used it in his argu

ment without objection. Rickeman v. “"11

Ilamsburg City Fire Ins. Cov [Wis.] 98 N. \V.

960. It is not error to send out plaintiff’s

statement of claim with the jury when they

rciire. where it has been made the basis of

the court's instructions. and virtually in

corporated into them. Trideli v. Munhnil.

124 Fed. 802. It is not error to permit the

jury to take the whole of a. declaration to

the jury room. where one count thereof has

been withdrawn in their presence. “'ili

be. presumed that they will not be thereby

misled into considering the withdrawn

count. “'est Chicago St. E. Co. v. Buckley.

200 Ill. 260. 06 N. E. 708.
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no papers should be delivered to them except such as may properly serve to en

lighten them as to the issues upon which they are to pass," and it is error to allow

them to take any documents bearing on the case which have not been introduced

in evidence.” When documents introduced in evidence should be shown to the

jury is a matter in the discretion of the court."

After the jury has retired, there should be no interference by counsel with

communications between the jury and the court." They may not then present

new arguments or additional requests for instructions, but may enter an exception

to any act of the court which they deem prejudicial." After the jury has retired,

they may ask for an explanation of instructions given." It is proper for the court

to answer questions of the jury, during their deliberations, in explanation of the

charge previously given, without scnding for counsel."

It is the duty of counsel to remain in attendance until the jury is discharged

with reference to a verdict."

Dispersion or sepamtion.—A jury, which has retired to consider its verdict,

should not, without the consent of the parties or their counsel, be permitted to

disperse until their verdict has been received in open court, or the case has been

withdrawn from their consideration." But it is generally held that a mere sep

aration" or a separation by agreement of the parties" is not a ground for reversal,

where no prejudice is shown to have resulted therefrom. Counsel have a right to

poll the jury before they have separated after reaching a verdict."

Disagreement and discharge—It is within the discretion of the court to direct

the jury to hasten their verdict'° or to inquire of them when they are likely to

agree," or the reason of their failure to do so." But where the language or

methods adopted by him to prevent .a mistrial have an obvious tendency to coerce

an agreement, there is an abuse of discretion and the verdict is vitiated." The

(8. Leaving written notice of withdrawal

of attorney among papers not prejudicial.

where jury was instructed to disregard such

withdrawal. Palmer v. Smith [Conn.] 56

Atl. 616.

60. Alaska Commercial Co. v. Dinkelspiel

lC. C. A.] 121 Fed. 318. In an action for

breach of a contract for failure to renew

loans, permitting the advertisement for the

sale of plaintiff's property, caused thereby.

to be sent to the jury after the case has

been submitted to them. is error. E. H. Tay

lor, Jr., 8: Sons v. Louisville P. W. Co., 24

Ky. L. R. 1656. ’12 B. W. 20; Rich v. Hayes.

97 Me. 293. Where a written statement

which is inadmissible is on the same paper

as a statement which has been admitted. it

must be severed therefrom or obliterated he

tore the jury may take it to their room. Id.

70. State v. Donovan. 75 Vt. 308.

71. Mar-ands v. Tex. & P. R. Co. [C. C. A.]

124 Fed. 42.

72. Should be informed of what takes

place. Marande v. Tex. & P. R. Co. [C. C.

A.] 124 Fed. 42.

73. Marnnde v. Tex. & P. R. Co. [C. C.

A.] 124 Fed. 42. See Instructions, 2 Curr.

Law. p. 461.

74. Usually will not, in absence of coun

sol. give further instructions as to the cor

rectness of which there can be any question.

Fournior v. Pike. 128 Fed. 991.

75. Fournier v. Pike. 128 Fed. 991.

76. May not seal their verdict and (lil

perse. without consent of parties to the

action. and their doing so is ground for a

new trial. The error is not cured by their

afterwards reassembling and presenting their

verdict to the court. Prescott v. City Coun

cil of Augusta. 118 Ga. 549.

77. A mere separation of the jury in civil

cases. without the consent of the court. is

not, in the absence of injury, sufficient

ground for a new trial. Walton v. Wild

Goose M. & T. Co. [C. C. A.] 123 Fed. 209.

78. Where some of the jurors attended a

caucus. and some were on the street. and one

went to his office. without being in charge

of a sworn officer. but it appeared that non.

of them talked about the case. and that no

one discussed it in their presence. the ver

dict will not be set aside. Iowa Sav. Bank

v. Frink [Neb.] 92 N. W. 916.

79. Their dispersal after sealing their ver

dict deprives counsel of this right and is er

ror. Prescott v. City Council of Augusta.

118 Ga. 549.

80. Not ground for reversal unless it ap

pears that such action probably prejudiced

the complaining party. Roach v. Moss Tie

Co.. 24 Ky. L. R. 1222. 71 S. W. 2.

81. It is not error for the judge to go to

the jury room and inquire of the Jury if they

were likely to agree that night. so that he

could determine whether to remain up to

receive their verdict or to continue the term

and retire. Willeford v. Bailey, 132 N. C.

402.

. Rawlings v. Anheuser-Busch Brew.

Ass‘n [Neb.] 95 N. W. 792.

83. Action of judge held an abuse of dis

cretion. Hagen v. N. Y. Cent. & H. R. R.

Co., “[9 App. Div. [N. Y.] 510. A statement

by the court, to a jury that had been out
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trial court is not bound to accept the statement of jurors as to their inability to

agree, but it is within his discretion to determine whether or not they should be

discharged for this reason.“

The deliberations of the jury are secret," and until the rendition and record

of the verdict, the jury remain in control of it with power to alter or withdraw it.”

But the court may, before it is recorded and the jury discharged, require a recon

sidcraiion of the verdict, not merely for the purpose of correcting error or remov

ing obscurity therein, but to alter it substantially if the jury so agree."

TRUSTS.

ll. Express Trusts (1924). Nature and

Elements (1924). Validity of Purpose

(1925). Spendthritt Trusts (1926). Declara

tion (1926). Necessity of W'ritlng (1927).

Extrinsic Evidence (1928). Declaration by

Trustee (1928). Bank Deposits (1928). Con

struction (1929).

I 2. Implied Trusts (1929).

i 8. Constructive Trusts (1080).

A. Trusts Raised Where Property is Ob

tained or Held by Fraud (1930).

B. Trusts Raised by Equitable Construc

tion in the Absence of Fraud

(1932).

Resulting Il‘rusts (1.”). General

Statutes (1933). The Consid

Presumption of Gift 01‘ Ad

Property Purchased with

Public Lands (1935).

I 4.

Rules (1932).

oration (1933).

vancemcnt (1934).

Trust Fund (1935).

Evidence l935).

15. The Beneldnty (1”). His Estate,

Rights nnd Interest (1888). Trusts for Mar

ried Women (1936). Rights Between Bene

ficiaries (1936). Income and Principal

(1936). Charges on Income (1936). Charges

on Estate (1937). Rights oi.’ Creditors and

Assignees ot Beneficiary (1938). Represen

tation by Trustee (1938).

§0. The Trustee. Appointment, Qualifi

cntiou, Resignation nnd Removal. Who May

be Trustee (1938). Appointment by Court

(1938). Resignation (1939). Removal (1939).

Bonds and Rights of Sureties (1940).

| 7. Execution nnl Administrntlon (1940).

A. Nature of Trustee's Title and Estab

lishment of Estate (1940). Re

ceipt and Establishment of Estate

(1941). Possession (1941).

B. Discretion and General Powers of

Trustees and Judicial Control

(1941). Instructions (1941). Pay

ments (1942). Encroachment on

Principal (1942).

C. Personal Liability of Trustee (1942).

D. Personal Dealings with Estate (1943).

E. Management of Estate and Invcst~

meats (1943). Preservation of As

g1. EIPN‘SS trusts.

sets (1944).

ry (1944).

ries (1945).

1“. Creation of Charges. Mortgage and

Lease of Estate (1945).

G. Sale of Trust Property (1945).

or (1945). Provisions of

(1946). Order of Court (1946).

What may be Sold (1946). Convey

ances (1947). Application of Pro

ceeds (1947). Effect of Invalid Sale

(1947).

H. Actions By and Against Trustees

(1947).

Q8. Compensation nnd Expenses (191M.

Attorney's Fees (1949).

§9. Accounting and Discharge. Interest

(1940). Appropriaied Assets (1950). [in

proper Investments (1950). Credits (1950).

Jurisdiction (1950). Procrdure (1951).

Opening (1952).

910- Establishment and Enforcement of

Trust and Remedies o! Beneficinry (“I”).

A. Express Trusts (1952). Jurisdiction

Delivery to Beneficia

Estoppol of Beneficia

Pow

Deed

(1952). Laches and Limitations

(1952). Who May Sue (1952). Par~

ties (1953). Pleading (1953). Evi

dence (1953). Costs (1954).

B. Constructive Trusts (1954). Venue

(1954). Laches and Limitations

(1954). Pleading (1954). Relief

(1954)

C. Resulting Trusts (1954). Lashes and

Limitations (1954).

Pleading (1955).

Relief (1955).

Following Trust Property (1956).

Right (1956). identity of Fund (1956). Bank

Deposits (1957). Bone. Fido Purchasers

(1957). Notice (1957).

§12. 'l‘errnlnntlon nnd Abrogntlon of

Trust (1058). Acts of Settlor (1958). Mis

take (1958). Agreement of Beneficiaries

(i958). Termination or Failure of Purpose

(1958). Union of Equitable and Future Le~

gal Estate (1959). Adverse Possession

(1960). Procedure (1960).

Parties (1955).

Evidence (1955).

Q 11.

Nature and elements—The essentials of a valid trust

are a designated beneficiary,“ a designated trustee who must not be the benc

ior some time without agreeing on a ver

dict. to the effect that they had tailed to

agree on a verdict in another case. that he

had no us for Juries that did not agree,

and that at times men mistake stubbornness

for firmness, held prejudicial error. Brooks

v. Burth, 98 Mo. App. 39. 71 S. W. 1098.

84. Hagen v. N. Y. C‘ent. & H. R. it. Co..

79 App. Div. [N. Y.] 519.

m. Verdict and Finding;

86, 87. Champ Spring Co. v. Roth Tool

Co. [140. App.] 77 S. W. 844.

88. Personalty. Brown v. Spohr, S7 App.

Div. [N. Y.] 522. Will held sufficiently dell

nite us to beneficiaries of trust, it being ap

parent that only children of testatrix and

their issue should take to exclusion of con

nections by marriage. Harris v. Ferguy, 207

Ill. 594. 69 N. E. 844. A trust will not fail

because of uncertainty in whom the fee will
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ficiary,” an identified trust fund or estate,” an actual delivery or legal assignment

with intention of passing title to the trustee," which need not be contemporane

ous," and a definite purpose," but the fact that the particular manner of execu

tion is not pointed out does not render it void for uncertainty."

A consideration is unnecessary where the trust is perfectly created." The con

veyance may be sufficient, though the trust agreement is made after the terms of

the conveyance are agreed on.” The rules relating to resulting trusts are inappli

cable."

The beneficiary must accept and ratify the trust when notified."

The settler may reserve direction and control of petsonalty or a power to re

voke,” and where income is reserved to the settler, he may change its disposition.‘

Validity of purpose.'—Statutory provisions in several of the states abolish ex

press trusts for other than specified purposes.‘ Express trusts for purposes not

vest in case the first beneficiary dies leaving

issue. A testntor left property to be held

in trust for his daughter, and if she died

without issue before her mother. it was to

be held in trust (or her mother. and on the

death or both it was to go according as the

residue of his estate had been devised. Orr

v. Yates [111.] 70 N. E. 731.

8.. Brown v. Spohr. 87 App. Div. [N. Y.]

622. A trust cannot be predicated or one who

holds for life only and for his own sole use

and benefit. Thompson v. Adams. 205 ill.

55!. 60 N. E. 1. Identity results in person

taking legal estate under will. Tuck v.

Knapp. 119 App. Div. [N. Y.] 140. A trust is

not rendered void on account of the provision

in the will creating it. authorizing the trua

tee on account of sickness or any other

good reason to appoint his successor. His

action in so doing would be controlled by

the court. Orr v. Yates [lll.] 70 N. E. 731.

00. Brown v. Spohr. 87 App. Div. [N. Y.]

522. A description sufficient for an ordinary

conveyance is aufi‘ieient. Gates v. Paul, 117

Wis. 170. 94 N. W. 65.

91. “’here it was the intention of the

settler to withdraw from a firm money to

raise trusts and the firm credits the trustees

with the amount of his cheeks. there is a.

sufilcient delivery. though the checks are in

the name or a beneficiary and the sums with

drawn thereon are immediately redeposlted

to the credit of the firm. Brown v. Spohr, 87

App. Div. [N. Y.] 522. In order to create a

trust. there must be an absolute parting on

the part of the settlor with his interest and

a specific property held by the trustee. \Vhere

1! father deposited funds in a bank to the

credit of himself and his daughter jointly,

evidence held insufficient to establish a trust

for the benefit of the daughter. Taylor v.

Coriell [N. J. Eq.] 67 Atl. 810.

92. Where the transaction is continuous,

the money need not all be advanced on ex

ecution of the deed. Brown v. Spohr, 87 App.

Div. [N. Y.] 522.

88. The mere fact that the time of ter

mination is not mentioned does not render a

trust indefinite. Holmes v. Walter, 118 Wis.

409, 95 N. W. 380. Direction permitting

trustee to appoint trustee after his death

"principal and interest included" does not

avoid the trust for indefiniteness. Flanner

\' Fellows, 206 Ill. 136. 68 N. E. 1057. A pro

vision in a will creating a. trust that the

trustee may turn the property over to the

beneficiary for such period as he sees fit,

he ceasing to be liable for the rents and

profits during such period. is not contrary

to the idea 0! a trust. It simply vests in

the trustee a discretion. Orr v. Yates [11].]

70 N. E. 731.

04. Where there is no indefiniteness of

beneficiaries or of subject and object, the

statute (Rev. St. 1898, i 2081. subd. 5) is

satisfied. Holmes v. Walter, 118 “'is. 409. 95

N. W. 380. A trust is not void because the

times and manner of accounting for rents

and profits are not fixed. Orr v. Yates [Ill.]

70 N. E. 781.

86. A voluntary conveyance in trust must

be executed or fully declared to take effect

in presenti. Fisher v. Hampton Transp. Co.

[Mich.] 98 N. W. 1012. The trust instrument

may recite that there is no consideration.

Brown v. Bpohr, 87 App. Div. [N. Y.] 522. A

mere volunteer may enforce a trust when

made by the purchaser at or before the

transition or the legal estate. Sykes v.

Boone. 132 N. C. 199.

88. Trust to convey to another on pay

ment of specified sum. Sykes v. Boone, 132

N. C. 199.

177. Express trusts in land purchased for

another's benefit. Oberlender v. Butcher

[Neb.] 93 N. W. 764.

98. Evidence held t show repudiation.

Libby v. Frost. 98 Me. 88.

M). BrQWn v. Spohr, 87 App. Div. [N. Y.]

522. The settlor may reserve the right to

the income of bank deposits and use of the

property. and also the power to change the

dispositions at any time on written notice

to the trustee. Kelley v. Snow [Mass] 70

N. E. 89.

1. Anderson v. Kempar. 25 Ky. L. R. 538, 76

S. W. 122.

2. See Perpetuities. 2 Curr. Law, p. 1173;

Fraudulent Conveyances. 2 Curr. Law. p. 116.

3. Gen. St. 1894, c. 43. Q 4274, abolishes

charitable trusts in personalty as well as

other express trusts for purposes not named

in the statute. In re Shanahan's Estate. 88

Minn. 202, 92 N. W. 948. Statutory provision

to sell for creditors authorizes authority to

rent until sale may be advantageously made

[3 Comp. Laws, 5 8839]. Geer v. Traders'

Rank [Mich.] 93 N. W. 437. A devise in trust

to let or sell and pay income or proceeds is

valid. Simmons v. Morgan [R. I.] 55 Atl.

622. A trust to convey realty cannot be

created by will. In re Pichoir's Estate, 139

Cal. 694. 73 Pac. 604. A trust of realty "to

apply to the uses and for the benefit" of an



1926 TRUSTS § 1. 2 Cur. Law

enumerated in the statutes are sometimes valid as powers in trust.‘ If valid

and mvalid trusts cannot be separated, the entire trust is v0id.‘ A trust over de

pendent on death of beneficiary of a void trust to convey realty without exercise of

a power of testamentary disposition falls with such trust ;‘ but where a trust is to

convey and pay realty and personalty after a life estate, the trust as to personaltv

may be separated and supported.’ -

Lack of power to make a testamentary disposition will not invalidate a volun

tary settlement for the settlor’s benefit where the devolution of the property is left

as it would have been had there been death intestate.‘l A power to change disposi

tion by written notice to the trustee evidences that a trust is not a testamentarv

disposition.’ '

Invalidity of trusts created may be asserted by one who has for a long time ac

cepted benefits thereunder.‘o

Spendthn'ft trusts depriving the beneficiary of all right to alienate the benefits

of the trust estate are recognized in certain states,11 though in some states they

are limited to persons not sui juris." The provision against alienation is essen

tial." A spendthrift trust may be raised from a conveyance to the beneficiary’s

father by the beneficiary and the taking back of a bond for an annuity,“ and there

must be present appointment of a trustee."

Sufliciency of declaration.—The question of whether a deed or will is aptly ex

pressed to raise a trust being one governed by the rules relative to the construction

of such instruments is treated in the specific articles relating thereto.‘a A few

cases of devises and directions held to raise trusts are grouped in the notes.“ So

also deeds" and instruments transferring personalty."

ecclesiastical body is not authorized by I 10. Dresser v. Travis, 89 Misc. [N. Y.]

Rev. 8!. (1!! Ed). D. 728. pt. 2. c. 1, tit. 2, i 358.

55. Murray v. Miller. 85 App. Div- [N- Y-l 11. Income for life. Jackson S a414. Under Gen. Laws. c. 46. i 76. subd. 3. & Sav. Ass'n v. Bartlett, 95 Md. 6:: r. L

nuthorizing a. trust to receive the rents and

profits of real property and apply to the use

of a. beneficiary, the trustees may be author

ized to sell the realty and invest the pro

ceeds for the some purposes. McKinluy v.

Van Dusen, 78 App. Div. [N. Y.] 200. As a

trust to sell land for benefit of legatees (1

Rev. at. p. 728. I 55. subd. 2), a gift of realty

to executors to sel and distribute proceeds

is valid. Russell v. Hilton, 80 App. Div. [N.

Y.] 178. A trust to invest. manage, rent or

sell and invest proceeds and divide income

annually is valid under Laws 1806. p. 571,

c. 647, i 76. subd. 8. Nichols v. Nichols. 42

Misc. [N. Y.] 381.

4a Rev. St. 1808, § 2084. Powers of sale

and conveyance. McLenegnn v. Yeiser. 115

Wis. 304, 91 N. W. 682. A trust for distribu

tion only ll valid as a power where there is

no gift over: the trustees have no duty as

to income and no period of duration is fixed.

Denison v. Denison. 42 Misc. [N. Y.] 295.

.~\ deed in trust to convey. invalid as a

trust, cannot be lupported as a power in

trust. McCurdy v. Otto. 140 Cal. 48. 73 Pac.

74!.

5. Illegal accumulation to equalize shares.

Dresser v. Travis, 39 Misc. [N. Y.] 358. See.

also, Deeds of Conveyance, 1 Curr. Law. p.

908; Willis.

6. Hofsaa v. Cummings. 141 Cal. 525. 75

Pee. 110.

7. In re Pichoir's Estate. 139 Cal. 694. 78

Pac. 604.

8, Rogers v. Rogers, 97 Md. 573.

89.I. Kelley v. Snow [Mans] 70 N. E.

12. A trust in favor of a person sui Jurla

to give him the beneficial enjoyment of prop

erty devised to him shielded from the claims

of his creditors cannot be upheld. Trust for

“son and family" held to pass entire estate

gosson. B. N. Honaker Sons v. Duit, 101 Va.

18. A spendthritt trust is not created

where there is no provision that either the

income or the estate shall not be alienable

by the beneficiary or subject to attachment

by their creditors. Tilton v. Davidson, 98

Me. 66.

14. Anderson v. Kemper, l5 Ky. L. R. 538.

76 S. W. 122.

15. A provision that property is to be

held not subject to debts of remainderrnen.

without present appointment of a trustee, is

not sufficient to raise a spcndthrift trust

under Code. I 1335. Gray v. Hawkins. 133

N. C. 1.

10. See articles Deeds of Conveyance. 1

Curr. Law. p. 908; Wills.

17. To an executor with power to sell

and convey. In re Chase's Estate. 40 Misc.

[N. Y.] 618. Direction to carry on busi

ness and dispose of profits as directed.

Thorn v. De Breteuil. 80 App. Div. [N. Y.]

405. Direction to maintain homestead. In

re Stewart. 88 App: Div. [N. Y.] 23. Direc

tion to inVest estate comprising unimproved

realty. Flanncr v. Fellows, 206 Ill. 138, 68

N. E. 1057. Direction to pay monthly a

certain lurn to n person named and at his

death to two others is void in Louisiana as
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Necessity of writing.—Written evidence of a trust in personalty is in most

states unnecessary,” though there are exceptions,” and in a few states this is

true of realty ;“ but the real estate trusts are usually required to be in writing23

or at least evidenced thereby,“ unless executed" or there has been part perform

ance."

an equitable title."

This rule does not prevent parol proof of an express trust as a basis of

A declaration of trust by the vendce as part of" and as con

sideration for conveyance is not within the statute of frauds."

An oral trust agreement cannot be shown where there is evidence of the ex

istence of a written one, nor can it. be based on a deed void for uncertainty.”

The writing need not be a single or a formal instrument,“0 but must iden

a trust or as a ildci commissum. Succession

of Ward. 110 La. 75.

18. More use of words "in trust" in con

veyance is insufficient. Christian v. High

lands [Ind. App.] 69 N. E. 266. Words "for

the benefit of" in the introductory clause

and “to the only proper use. bcncilt and be

boof." in the habendum and teneudum. are

insufficient to create is. trust. Mitchell v.

Turner, 117 Ga. 958. A paper by which a de

cedent turned his property over to a. brother

to sell for debts and directed him to take

charge of the children renders him a trustee

and not an executor do son tort. and as such

he may be sued by the beneficiaries. Gibson

v. Dramn. 25 Ky. L. R. 1332, 77 S. W. 928.

19. Evidence held to show a transfer of

securities by father to son in trust rather

than an absolute sale. Martin v. Martin. 43

Or. 119. 72 Fee. 639. Instrument construed

to be a sale of stocks reserving income for

life and not a trust for the seller. Bloodgood

v. Terry [Mich.] 96 N. W'. 446.

30. Stanley's Estate v. Pence, 160 Ind. 636.

66 N. E. 51; Msher v. Aldrich. 205 Ill. 242.

68 N. E. 810: Devries' Estate v. Hawkins

[Neb.] 97 N. W. 792; Martin v. Martin, 43

Or. 119. 72 Pac. 639.

21. A trust to sue on s salary claim must

be evidenced in writing [Rev. St. 1899, I

3416]. State v. Hawes, 177 Mo. 360, 76 S. W.

653.

22. Trust may be shown by parol over

absolute deed. Craig v. Harless [Tex. Civ.

App.] 76 B. W. 594. Parol evidence which is

clear and convincing will raise a. trust on

an absolute deed in Ohio. Contemporaneous

ly with the deed. the beneficiary must be

designated and the terms and conditions of

the trust declared. Boughman v. Boughman,

69 Ohio St. 273. 69 N. E. 430.

28. Comp. St. 0. 32. l 3. Elder v. Webber

[Neb.] 92 N. W. 126. Code. 5 2918. Byers

v. McEniry, 117 Iowa, 499. 91 N. W. 797;

McClenahan v. Stevenson. 118 Iowa. 106, 91

N. W. 925; Pollard v. McKenney [Neb.] 96

N. W. 679. A deed cannot be converted into

an express trust by parol. Willis v. Robert

son. 121 Iowa, 380, 96 N. W. 900; Holtheide

v. Smith, 24 Ky. L. R. 2535. 74 S. W. 689. Pa

rol evidence to contradict consideration not

admissible. Davis v. Jernigan [Ark.] 76 S.

W. 554. Where a life estate is reserved in

the grantor. a. parol trust will not be raised

in the remainderman on the ground that

there was an oral agreement by him to sup

Dort the life tenant. Hall v. Small [Mo.] 77

3- W. 733. A secret parol trust cannot be

asserted by a. voluntary grantor. where there

is no fraud. and the conveyance is not for

gecurity. Poling v. Williams [W. Va.] 46 S.

. 704.

Aminean held void: To hold land till

death of grantor is void. Rogers v. Richards.

67 Kan. 706. 74 Pac. 255. By mortgages

to buy at foreclosure for use of mortgagor

[Code, I 2918]. Martin v. Martin [Iowa] 94

N. W. 493. By a husband to hold title for

benefit of his wife or to convey to her.

Potter v. Clapp. 203 Ill. 1592, 68 N. E. 81. By

church trustee to convey mission property

held by him to another church to hold until

incorporation of the mission. Mario M. E.

t‘hurch v. Trinity M. E. Church, 205 Ill. 60!.

69 N. E. 73. A promise to purchase for com

plainant. Oden v. Lockwood, 136 Ala. 514.

My 5 grantee at the time of conveyance to

hold in trust and sell and pay proceeds is

void. Marvel v. Marvel [Neb.] 97 N. W. 640.

band outside of state. Parol evidence is

not admissible in Texas to impress a trust

on an absolute conveyance of land in Ar

kansas. in the absence of proof of the law

or that state. Boyd v. Boyd [Tex. Civ. App.]

78 S. W. 39.

84. Luckharl v. Luckhart, 120 Iowa. 248.

94 N. W. 461. Rev. 8t. 1899. i 3416. Rector.

etc.. of Mt. Calvary Church v. Albers, 174 Mo.

331. 73 B. W. 508. Burns' Rev. St. 1901, 5

3391; Horner's Rev. St. 1901. 5 2969; Rev. St.

1881. i 2969. Nesbitt v. Stevens. 161 Ind. 519,

69 N. E. 256. Trust to permit redemption.

’l‘hrockmorton v. O'Rellly [N. .7. Eq.] 55 At].

56.

25. Purpose carried out and the beneficiary

in possession. Oberlender v. Butcher [Neb.]

93 N. W. 764. May be proven in support or

an executed conveyance made in pursuance

thereof. Brown v. White [Ind. App.] 67 N.

E. 273.

20. Greenley v. Shelmidine. 83 App. Div.

[N. Y.) 559. One advanced money to pur

chase land for another. title being taken in

name oi.’ the first party as security for the

loan. under an oral agreement to convey on

payment of the loan. The party for whom

the purchase was made went into possession.

improved the land, paid interest on the mon

ey advanced and purchased an adjoining

strip in his own name. Borrow v. Borrow

[Wash] 76 Pac. 305.

27. Hamilton v. McKinney, 52 W. Va. 317.

28‘. Sykes v. Boone. 132 N. C. 199.

20. Boyd v. Boyd [Tex. Civ. App.] 78 S. W.

39.

30.

55.

Gates v. Paul, 117 Wis. 170. 94 N. W.

Letter in connection with averments of

complaint held sufficient. Nesbitt v. Stevens,

161 Ind. 519, 69 N. E. 256. Entry in account

book of trustee of an account as trustee is

sufllcient. Aller v. Crouter. 64 N. J. Eq. 381.

The terms of a trust may be established by

the averments of a complaint in an action by
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tify the property and disclose the terms of the trust." Where the trust is dis~

closed in a letter, evidence of the attendant circumstances is admissible unless

the letter is complete, definite and certain." A contention of acknowledgment

in writing is overthrown by the failure of a trustee defendant to admit the trust

in his pleadings in a suit by creditors to establish the trust.“

Establishment by pure! and extrinsic evidence—Where an express trust is

based on a verbal contract, the proof must be clear and satisfactory and both

parties must be shown to have joined.“ Clear and weighty preponderance of the

evidence is sufficient to establish an express trust in land." Parol evidence of a

trust in land may be rebutted by parol evidence of an agreement terminating it“

or by subsequent acts of the parties."

Declarations by trustee may be sufficient to raise a trust," as location of

public land in name of one for use and benefit of himself and another," or ae—

ceptanee of assignment of a mortgage as trustee ;‘° but an uncxpresscd intention

to hold in trust will not control an absolute deed‘1 or a declaration made long

before it is attempted to assert the trust.‘2

An opinion that payment of a claim can be made in full does not make an

oilicer of an insolvent corporation a trustee for the creditor to whom it is ex

pressed."

Bank deposits in trust.—A trust is evidenced by the opening of a deposit ac

count “in trust for” another,“ unless there is evidence of a contrary intent.“

the trustee. Christian v. Highlands [Ind.

App.] 69 N. E. 266.

81. better by donee held insuflicient to

overcome the evidence of a gift of a. bank

deposit. Wickford Say. Bank v. Corey [R.

1.] 65 At]. 684.

B. Nesbitt v. Stevens, 161 Ind. 519, 69 N.

E. 256.

88- Byers v. McEniry, 117 Iowa, 499, 91

N. W. 797.

84. Evidence held lnlulllclentl Kelly v.

Short [Tex. Civ. App.] 75 S. W. 877. Land.

Elder v. Webber [Neb.l 92 N. W. 126. Money.

Flaherty v. O'Connor. 24 R. l. 587. To show

an agreement to convey land to plaintiff

through a trustee. Bell v. Staacke. 141 Cal.

186, 74 Pac. 774. Statements by husband that

land belonged to wife and was purchased

with her money. Jesser v. Armcntrout's

Ex‘r, 100 Va. 666.

Bell Infidel“: Personally. Mnher v. Ald

rich, 205 Ill. 1242, 68 N. E. 810. To establish

oral trust in the proceeds of life insurance.

Devries' Estate v. Hawkins [Neb.] 97 N. W.

792. To establish grantee as trustee to con

\'c_\' to grantor's wife. Gritten v. Dickerson,

202 Ill. 372. 66 N. E. 1090. Receipt of money

by beneficiary's father-in-law under an

agreement to hold and employ for her sole

Owsley v. 0wsley, 25 Ky. L. R. 1194, 77

S. W. 394.

35. Hamilton v. McKinney. 52 W. Va. 817.

80. Where it was claimed defendant held

under a. parol agreement to convey on re

payment of advances. he may give paroi evi

dence of a settlement in which plaintiff re

linquished title. Phillips v. Swenson [8. D.)

92 N. W. 1065.

.17. Language of the parties to an execu

tnry contract of sale of land in an agreement

substituting a third person in the place of

the vendce, from which an intention may

be inferred to make such person a trustee

for both portion. will not overcome subse

tymnt acts indicating an intention to sub

stitute. Title G. & T. CO. v. McDonnell,

Wash. 418. 73 Pac. 484.

88. Declarations by‘a. father that he held

the proceeds of a sale of land for an infant

child, together with the execution of a note

for the sum, is sufficient, though the father

retains the note. In re Upson. 123 Fed. 807.

An agreement to hold land till death of

grantor and then to convey is not a gift inter

vivos or causa mortie. Rogers v. Richard.

[Kan] 74 Pac. 255.

88. Where both select, occupy and im

prove the land. Moore v. Moore [C. C. A]

121 Fed. 737.

40. Held that, though it was originally in

tended by one purchasing land and satisfying

a mortgage to make a gift to his wife. and

though he took a satisfaction with that in

tent, the wife. by agreeing to a trust in

the mortgage for their children, rendered the

husband an equitable owner thereof. making

his acceptance a valid declaration. Carter v.

Carter, 63 N. J. Eq. 726.

41. Williamson v. Gore [Tex Civ. App.]

73 B. W. 563. if a party obtains I. deed

without any consideration upon a. parol

agreement that he will hold the land in trust

for the grantor. such trust will not be en

forced. The deed recited as a consideration

natural love and affection. Richardson v.

McConaughey [W. Va.] 47 S. E. 28?.

43. A grantee‘s declaration that he held

in trust is not suificiont to overcome a. con

sideration expressed in deed, made 11 years

before an action to set aside was instituted.

Holtheide v. Smith, 24 Ky. L. R. 2535, 74 S.

W. 689.

43. Temple v. Rush [Conn.] 55 At]. 557.

44. In re Bulwinkel. 42 Misc. IN. Y.] 471.

Such an account in trust for a creditor cre

ates a. trust and not a. discharge of the debt

where an intent to pay is not established.

In re Hewitt, 40 Misc. [N. Y.] 822.

45. In re Bareneid, 177 N. Y. 387. 69 N. E.

782. The question is one of fact. Kelley v.

82
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The depositor may retain the bank book“ and make withdrawals," and need not

notify the beneficiary." Deposits made after the death of the beneficiary go to

his estate." Withdrawals by the settler may be recovered from his estate.“

Construction.——A trust of personalty is governed by the laws of the state

where it is to be administered)"- On an equitable conversion, land the subject

of the trust will be regarded as personalty."

Where, on termination of a life the trustees are to divide the estate and

hold for children, a new trust comes into etistence on the happening of the con

tingency."

A trust relation cannot by parol be changed so as to convert the conveyance

under which the trustee holds legal title into a mortgage to the indemnity of

the trustee on future contracts of suretyship for the beneficiary.“ A provision

that the trustee is to hold for the benefit of a specified person may be controlled

by other provisions
as to use by such person for another, rendering the latter the

true beneficiary.“ See the footnotes for construction of particular provisions.“

2.

Implied trusts.“-—An agreement to perform acts in the future does

not render the promisor a trustee,“ unless a discretion is vested in him,“ or 3

Evidence that the
Snow [Mama] 70 N. E. 89.

survivorship of
intent to give was based on

the beneficiary overcomes a trust. In rs

Smith's Estate, 40 Misc. [N. 1.] 331. Evi

dence held to negative trust over designation

in savings deposit. where there was no noti

fication to the beneficiary and all personal

property including the deposit was other

wise disposed of by will. Cleveland v.

Springfield Inst. for Savings. 182 Mass. 110,

65 N. E. 27. Evidence held insutiicient to

establish trust and depoit 20 years after

withdrawal by depositor and in the absence

of other showing of intent. Dickie v. Adams,

40 Misc. [N. 17.] 88.
46. Evidence held to establish trust in

savings deposit for niece, though aunt re

tained book. Merigan v. McGonigie. 205 Pa.

321.
41'. During 19 years mother deposited in

trust for daughter. In rs Biggurs. 39 Misc.

[N. Y.] 426.
48. Merigan v. McGonigle. 205 Pa. 321.

Notice unnecessary. In re Biggars, 39

Misc. [N. Y.) 426. Bank deposit by wife in

her name in trust for husband. withdrawn

by her before death. Jenkins v. Baker. 77

App. Div. [N. Y.] 509. Facts held to show

trust in depoait without knowledge of bene

ficiary. In re Totten. 89 App. Div. [N. Y.]

368.

48.

50.

edge of the trust.

[N. Y.) 868. With interest.

82 App. Div. [N. Y.) 503.

Calm, In re Biggars.

426.
51. Mount v. Tuttls. 40 Misc. [N. 1.] 456.

53. Will forbidding executors to pass con

trol of his share to a lsgatee. but permit

ting them to hold it in trust and pay such

parts as they deem expedient for his sup

port and at his death to pay residue to his

wits and children. Russell v. Hilton. 80

App. Div. [N. Y.] 178. Devise to trustees

for support for life and sale and division on

death of beneficiary. McWilliams v. Gough,

116 Wis. 576. 93 N. W. 550.

58. In re New York. 81 App. Div. [N. Y.]

In re Buiwinkel. 42 Misc. [N. I] 471.

Though the beneficiary had no knowl

In re Totten. 89 App. Div.

Marsh v. Keogh,

39 Misc. [N. Y.]

PH. Christian v. Highlands [Ind. App.] 69

N. E. 266.

5:. Scoiield v. Peck, 182 Mass. 121. 65 N.

E. 0.

56. To a husband and wife and after death

of the survivor to “Joint heirs" means heirs

of both at time of death of survivor. Gar

diner v. Fay. 182 Mass. 492. 65 N. E. 826. Pro

visions of deed by a. railroad conveying land

in exchange for townsits land in trust for

occupants of townsite held to be construed

in connection with townsite laws and to be

for benefit of actual occupants as against

nonoccupying claimants. Gill v. Wallis [N.

M.] 70 Pac. 575. Gift to city for park pur

poses construed to permit investment of

corpus by commission and not to restrict

them to income. In rs Long's Estate, 204

Pa. 60. In trust for B. "for and during her

natural life and after her death to such

children," etc., creates no trust as to re

maindermen. Tillman v. Banks. 116 Ga. 250.

Provision for lienholders held to require

application of sinking fund in the order of

priority of original securities. U. S. v.

American L. 8:. '1‘. Co., 120 Fed. 843.

57. Precatory words as raising an implied

trust being purely a question of intent of

the testator are discussed in the article

Wills.

58. One holding property as consideration

for agreement to support his brother is not

a trustee. Hanks v. Hanks. 75 Vt. 273.

An agreement in consideration of a convoy

ance to pay a grantor a certain sum for life

and at his death to make payments to per

sons designated is not a trust. Dohmen v.

Schliet [Mo.] 78 S. W. 799. An oral agree

ment by_ ramainderman to support a life

tenant will not authorize an implication that

the conveyance was in trust for such pur

pose. Hail v. Small [Mo.] 77 S. W. 733.

50. Agreement under which a. person takes

and invests at his discretion funds of anoth

er creates a trust. Hitchcock v. Cosper [Ind.

App.] 69 N. E. 1029. A testator bequeathed

his wife the interest on a. certain note. and

it the note was paid a. specified interest

(rate) on a sum equal to the principal. so

long as she lived. the sum then to be divided

among specified legatees. Held, the executor

27.
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special confidence reposed.“ Hence, a promise to make a gift does not raise a

trust," nor an imperfectly executed gift," but a trust may be raised from an

agreement on sufficient consideration to devise land." One is not rendered a

trustee by an agreement to which he is not a. party.“ A conveyance to another

for the purpose of saving costs and expenses in making sales raises a trust, there

being no intent to pass the beneficial interest.“

Statutes requiring express trusts to be created by writing, but excepting those

implied from conveyances, do not permit an implied trust to be raised on refusal

of the trustee of a parol express trust to comply with its terms.“

Conslruriivc trusts.§a. A. Trusis raised when: properly is obtained or

held by fraud.-—A grantee of a conveyance not voluntarily and understandingly

made, and who has not taken title in good faith is a trustee."

Writings are unnecessary to establish a constructive trust,“ and a deed exe

cuted with the intention of raising a trust may be declared a trust, though there

is a statutory provision that trusts must be executed as deeds of conveyance.”

Fraud is an essential element" of

held the note as trustee and could sell it

and convey a good title by indorsement.

Marshall v. Myers, 96 Mo. App. 643. 70 S. W.

921. A consolidation contract by which the

new corporation agrees to pay royalties to

the old held to create a trust cognizable in

equity. W, U. Tel. Co. v. American Boll Tel.

Co. [C. C. A.] 125 Fed. 842.

00. Brokers with whom a third person has

placed complainant's money to he used in

speculation, it being understood between

complainant and such third person that he

shall remain unknown. are not bound to ac

count as trustees. McKay v. Hudson, 115

Fed. 919. An agreement to hold shares of

stock and pay another a portion of the

profit! after realization of cost amounts to

a trust enforceable against a. transferee of

the shares with notice. Morris v. Shepard

[N. J. Eq.] 53 At]. 172. One in whose hands

money raised by a neighborhood for the pur

chase of articles for a schoolhouse has been

placed by the committee in charge may be

sued by them as trustees of express trust.

They need not all be residents of the county

[Rem St. 1899. i 541]. Scribner v. Smith

[Mo. App.] 79 S. W. 181. An agreement to

pay purchase money and to allow another a

half interest to be paid for in future and

to share proceeds of timber sold therefrom

creates an express trust. Flippo v. Lamb

lVa.] 48 S. E. 681. An attorney was em

ployed to defend foreclosure proceedings on

two lots. Both were ordered sold. A third

person wishing to buy one of them gave him

more than enough money to redeem both.

Ho secured a quitclaim from the mortgagors,

transferred one lot to the third person and

kept one himself. subject to the right of

the mortgagor to redeem. Held, that he held

this lot in trust for the mortgagor. Carson

v. Fogg [Wash] 76 Pac. 112. Understand

ing that wife's money in hands of husband

should be paid to her children at her death,

or sooner at his option, held suflicient.

Stanley‘s Estate v. Pence, 160 Ind. 636, 66 N.

E. 51.

61. A promise to buy in property at bank

ruptcy sale. and in case a. profit could be

realized on resale to share with the bank

rupt, does not amount to an executed trust.

Fisher v. Hampton Transp. Co. [Mich.] 98 N.

W. 101,.

which the party seeking to assert the

63. Brown v. Crafts, 98 Me. 40. A trust is

not raised from an incompleted gift when,

the donor does not in his lifetime manifest

an intention to divest himself of the equi

table title. N0t sufficient to execute deeds.

assignments of mortgages. etc., do them up

in packages and set them aside for the bone

flciariss, retaining possession until death.

Clay v. Layton [Mich.] 96 N. W. 458. .\n

express trust is not to be raised from an in

tent by a purchasing minor to establish a

home for his parents. Crowley v. Crowley

[N. H.] 56 Atl. 190.

68. Rest v. Grolapp [Neb.] 96 N. W. 641.

implied from purchase for one-fifth value at

foreclosure with loose back and agreement

to reconvey. Butler v. Stark [Ky.] 79 8. “K

204.

M. A trust cannot be raised from an

agreement to purchase at partition sale to

which the purchaser is not a party. Largcy

v. Loggat [Mont.] 75 Pac. 950.

66. The court calls it an "express" trust.

Craig v. Harless [Tex. Civ. App.] 76 S. W.

594.

80. Act April 22, 1856 H’. L. 833). Promi=e

to hold in trust for brothers. McCloskey v.

McClcskey. 205 Pa. 491.

07. Newis v. Topfcr. 121 Iowa, 483, 96 N.

W. 905.

68. Pollard v. liiclienney [Neb.] 96 N. W.

fi79; Brookings L. & T. Co. v. Beitness [5. D.]

96 N. W. 97. The statute of frauds does not

apply where a grantee of a deed. obtained

under undue influence, promised to hold for

another. McClellan v. Grant, 88 App. Div.

[N. Y.] 599. One who under agreement pur

chases at foreclosure. at less than value. for

owner of equity of redemption, cannot assert

the statuto of frauds. Constructive trust.

Dickson v. Stewart [Neb.] 98 N. W. 1085.

09. Code. I 2918. Ncwis v. Topfer,

Iowa, 433, 96 N. W. 905.

70. Refusal to perform a pnrol contract

to hold or convoy land is not sufficient in

absence of bad faith. In re Simon's Estate.

20 Pa. Super. Ct. 450. A trust ex maleflcio not

required to be in writing is not shown by a

pnrol agreement by a devises after execution

of a will to hold in trust for his brothers. no

fraud being shown. hicCloskoy v. McClos

key, 205 Pa. 491. An absolute conveyance to

121



2 Cur. Inw. 1931TRUSTS g 3A.

trust must be innocent," though under some statutes an intent to defraud cred

itors is not fatal."

Mere relationship will not raise a trust," but one in fiduciary relationship,

securing an advantage thereby, becomes a trustee," and so one interested for or

with another in any property or business is prohibited from acquiring antago

nistic rights therein, and property acquired by means of the relation is charged

with a constructive trust for the benefit of the other. The test is the fiduciary

relationship and the abuse thereof." After termination of the relationship the

rule does not apply."

A constructive trust arises in corporate property conveyed in fraud of stock

holders." One who accepts a conveyance, knowing that the vendor is by con

tract bound to sell it to another, holds the legal title in trust."

Burden of proof and widened—To show a constructive trust the proof must

be clear and convincing."

place property out of the reach of creditors

will not. in the absence of fraud or undue

advantage. raise a constructive trust. Ska

hen v. Irving, 806 Ill. 597, 69 N. E. 510. A

trust to hold land till the death of grantor

cannot be held a trust ex maleflcio, in the

absence of fraud. Rogers v. Richards. 67

Kan. 706. 74 Fee. 255. Where neither party

has any interest in the property an oral

agreement to purchase and hold in trust

cannot be taken from the statute of frauds,

as establishing a trust ex maleflclo, where

complainant advanced no money nor did any

thing to carry the agreement into effect.

Largey v. Leggat [Mont.] 75 Pac. 950.

71. Willie v. Robertson. 121 Iowa, 380, ,6

N. W. 900.

73. Under Code Civ. Proc. I 2224. relief

will be given where the conveyance is in

fraud of creditors but is procured by undue

influence or fraud. Donnelly v. Rees, 141

Cal. 56, 74 Pac. 433.

1'8. A conveyance. by the purchaser on

execution. to the daughter of the debtor does

not raise a trust for the debtor. Williamson

v. Gore [Tex. Civ. App.] 73 S. W. 563. An

agreement between co-tenants that one

should purchase the other's interest at exe

cution sale and permit him to redeem does

not raise a constructive trust. Stafford v.

Stafford. 29 Tex. Civ. App. 73. 71 S. W. 984.

It Newis v. Topfer. 121 Iowa. 433. 96 N.

W. 905. Conveyance to sister to prevent

grantee from being defrauded by others.

Odell v. Moss. 137 Cal. 542. 70 Pac. 547. A

conveyance by an old woman to a. religious

adviser under whose influence she was, raises

a trust without allegation of actual fraud.

McClellan v. Grant. 8!! App. Div. [N. Y.]

599. A trust will be raised where a son. in

confidential relation to his mother, secures

a deed to her property with intent not to

keep a promise to provide for her support.

Complaint held suflicient. Becker v.

Schwerdtle. 141 Cal. 886, 74 Pac. 1029. Where

wife. during last illness of husband. ob

tained conveyance by means of promises to

carry out his intention which she afterward

repudiated. Pollard v. McKenney [Neb.] 96

N. W. 67.. Where induced by fraud and

without consideration, a wife conveys to

her husband that he may dispossess a tenant.

Jones v. Jones. 140 Cal. 587, 74 Pac. 143.

75. Trust established in title to land ac

quired by agent of real estate brokers after

termination of relationship but in reliance‘

When the transaction is between near relatives the

on knowledge

agency, Trice

gained in the scope of the

v. Comstock [C. C. A.] 121

Fed. 620. An agent to purchase at fore

closure for the owner of the notes and mort

gages. who bids more than the amount agreed

on is liable as a purchaser for its own bene

fit and subject to account for the purchase

price. Minneapolis Trust Co. v. Mather, 90

App. Div. [NJ Y.] 361. A purchase by an

agent in his wife's name after failure to pur

chase for principal. but without reporting

to him, raises a constructive trust. Brook

ings L & '1‘. Co. v. Bertness [8. D.] 96 N. W.

97. If an attorney acquires title to property

of his client. which is in any way the sub

ject of litigation in which he is employed

he will be decreed to hold such property as

trustee. An attorney with his own money.

purchased mortgages against property he

held in trust. foreclosed the same, and took

title in his own name. Stanwood v. Wishard.

128 Fed. 499. “'here a husband and wife

sought to establish a trust as to the proceeds

of a sale of real property predicated on an

agreement of defendants to take the title at

a judicial sale and hold the equity of re

demption in trust. evidence held insufficient

to show an agreement other than to bid in

the property and furnish plaintiffs an oppor

tunity to redeem. Mackall v. Olcott, 87 N.

Y. Supp. 757.

'76. Where an attorney purchases for

heirs, and the sale is set aside, he is not a.

trustee on subsequent purchase for full val

ue and as highest bidder. Smith v. Steven

son. 204 Pa. 194. After expiration of an

option one of the Joint holders. who has dis

suaded the others from purchasing. may

purchase without becoming a trustee for the

rest. Gilbert v. \Vlndhusen. 31 Wash. 249,

71 Pac. 717. A grantee is not charged with

the burden of rebutting a constructive trust

by the fact that he has acted as agent for

the grantor in other transactions. Willis v.

Robertson. 121 Iowa, 380. 96 N. W. 900.

77. Northwestern Land Ass'n v. Grady.

137 Ala. 219.

78. An owner gave a bond for a deed to

be executed when certain notes were paid.

He then deeded the property to his son

who had notice of the terms of the bond.

Handy v. Rice [Me.] 57 Atl. B47.

79. Use of money held for plaintiffs in

purchase of land. Schwartz v. Gerhardt [Or.]

75 Pac. 698. Evidence held insufficient to

establish a trust in a water right, being



1932 TRUSTS § 3B. 2 Cur. Law.

burden of showing good faith is on defendants, after establishment of a. prima

facie case.” The defendant may be declared to hold as trustee though there is a

failure to establish the purchase price.u

(§ 3) B. Trusls by equitable construction in the absence of fraud may be

raised in the consideration for a. conveyance, if title fail," or on a taking of title

for security," or on agreement to convey,“ or on breach of an agreement to pro

test a title," or on an unwarranted taking of title in that which belongs to an

other.” A conveyance on consideration of support for grantor may be enforced

by declaring a trust for that purpose." Such a trust will not arise against the

law, hence an oral agreement to convey the homestead and the acceptance of a

payment thereunder, being invalid, do not raise a trust in favor of the person

making the payment.”

One receiving rents under a forged lease cannot be held as a constructive

trustee of the owner."

§ 4. Resulting trusts—The general rule is that where one person pays the

purchase money and the conveyance is taken in the name of another a trust re

sults to the person furnishing the consideration."0 Such a trust may be estab

lished by parol,” and cannot be based on agreement," though a trust will not re

cnnfllcting as to whether the location cer

tificate here an erasure of plaintiff's name

and an insertion of defendant‘s. Nesmith v.

Martin [Colo.] 75 Pac. 590. Evidence held

insufilcient to show fraud or undue influ

ence raising constructive trust in conveyance

by mother to son. Schwingle v. Anthea

[Neb.] 98 N. W. 676. Evidence held sufficient

to establish trust in favor of children in

land purchased by parents with fund in

herited by the children from a grandparent.

Schwartz v. Gerhardt [Or.] 75 Fee. 698. Evi

dence held insufficient to establish the trust.

Collins v. Collins [Md.] 5'! Atl. 597.

All the allegations of a bill to establish a

constructive trust need not be established

it sufficient allegations are. First Nat. Bank

v. Leech, 207 II]. 215, 69 N. E. 890.

80, 81. Schwartz v. Gerhardt [0r.] 75 Pac.

698.

82. Where a conveyance of a homestead

is void for nnnjninder of the wife. the gran

tee may. on notice to one in possession of

the consideration. follow it as impressed

with a constructive trust. H. Stern. Jr., 8:

Bros. Co. v. Wing [Mich.l 97 N. W. 791.

88. One taking a deed as security for

advance: in a purchase for others is a

trustee to convey on repayment. Babcock v.

Wells. 25 R. I .10. Where creditors secured

by a third trust deed furnish their trustee

the money with which to pay oi! the note

secured by the first trust deed, they are en

titled to be substituted to the rights of the

payee thereunder thomrh the form or the in

dorsement on the note is to their trustee as

trustee for the debtor. Davison v. Gregory,

132 N. C. 389.

84. Notwithstanding the right of re

demption the mortgagor may make an ar

rangement by which one purchases for him

and becomes a trustee. Coleman v. McKee,

24 R. I. 596. Evidence held to establish trust

to reconvey property by purchaser on exe

cution sale. Natter y. Turner [N. J. Eq-l 62

All. 1105.

Contra: An agreement by a vendor, an"

foreclosur. of g vendor's lien, to convey to

the vendoo on payment 0! a specified sum

within a. specified time does not raise a

trust. Foster v. Ross [Tex. Civ. App.] 77 S.

W. 990. Denial or failure to fulfill a prom

ise to hold title tor another does not create

a trust. Willis v. Robertson, 121 Iowa. 880.

96 N. W. 800. Where corporation stock was

delivered by a stockholder to an official of

the corporation under an agreement that it

was to be transferred to a capitalist to in

duce him to give the corporation financial

aid, the otflcer held the stock in trust for

the purpose for which it was delivered. and

on his failing to so use. it equity had juris

diction to compel an accounting. Blayback

v. Raymond, 87 N. Y. Supp. 931.

85. Mortgages agreeing to protect the

mortgagor’s title against any deficiency

judgment on another mortgage becomes a.

constructive trustee. where' the property ls

sold on execution and he buys from the pur

chaser. Chantler v. Hubbell [Wash] 75 Pac.

802.

80. Where certain beneficiaries of a trust

estate, without authority, collected from the

administrator the share of a minor benefi

ciary, they were trustees of a constructive

trust. Bridgens v. West [Tex. Civ. App.] 80

S. W. 417. .

87. Keister v. Cublne. 101 Va. 768.

88. “'here a husband and wife agreed to

convey their homestead to their sons it they

would advance them enough money to [my

of! a. mortgage, which they did. Alvis v. Al

vis [Iowa] 99 N. W. 166.

80. Brown v. Hooks [Tex. Civ. App.] 76

S. W. 606.

00. Johnson v. Johnson. 96 Md. 1H: Bailey

v. Dobbins [Neb.] 93 N. W. 687; Fluuury v.

Kane [Va.] 46 S. E. 312. Where under an

agreement to purchase jointly one party

takes title individually. Despard v. Despard.

3.. “I. Va. 448.

ill. Row v. Johnston [Ky.] 78 S. W. 906;

Booth v. Lenox [Flat] 84 So. 566. Rev. 8t.

1MB. ! 3417. McMurray v. McMurray [Mo.]

79 S. W. 701. An agreement in writing is

not necessary to support a. trust under Gen.

St. 1901, I 7882. where by an arrreernent

and without any fraudulent intent the party
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sult against the intention of the parties," and if partly performed is valid, though

the act which was to entitle the beneficiaries was not to be performed within a year.“

Want of consideration will not raise a trust to granter,‘l and where a con

sideration is recited in a deed, neither the grantor nor those claiming under them

can deny it to raise a trust."

A husband cannot establish a trust under a conveyance by him to his wife in

fraud of creditors."

The beneficiary must be capable of taking," and as a resulting trust may be

raised on another, may be a trustee of an express trust,” where a deed was made

by mistake to another.‘

After sale by a resulting trustee to a bona fide holder the representatives of

the trustee may be compelled to account, where the claim is not barred.‘

Where the beneficiary joins in a mortgage, an assignee, with notice of the

resulting trust, is not subordinated thereto.‘

Statutes in certain states abolish resulting trusts except in favor of creditors,

and in certain cases where title has been taken without knowledge or assent.“

Such a statute protects persons furnishing the consideration from liability, un

der an agreement in the deed to assume a mortgage debt.‘ The person furnish

ing the consideration has no interest subject to attachment.‘

The consideration must be furnished by the beneficiary' at the time of pur

chase.‘ The money so furnished may,

in whom title vested was to hold in trust

for the party paying the purchase price.

Lyons v. Berlau, 67 Kan. 426. 73 Pac. 52.

fl- Potter v. Clapp. 203 111. 592. 68 N. E.

81. Cannot be based on an oral agreement

to sell land and share preceeds between

grantee and other creditors of grantor. By

ers v. McEniry. 117 Iowa. 499. 91 N. W.

797. Will not arise on default of mortgagor

to pay sum for redemption within time spec

ified to purchaser on foreclosure. Barnes

v. Morgan. 204 Pa. 185. A resulting trust

must result from the transaction itself and

not from any agreements or payments be

fore or after passing of title. Williamson v.

Gore [Tex. Civ. App.] 73 B. W. 563.

“- Funk v. Hensler, 31 Wash. 528. 72 Pac.

102.

04. Where under an oral contract for the

purchase of land one became a resulting

trustee and there was part performance suf

ficient to take the case out of the statute,

the trustee could not contend that such

trust was unenforceable because not to be

performed within one year. Borrow v. Bor

row [Wash.] 76 Pac. 305.

05. McClenahan v. Stevenson.

106. 91 N. W. 925.

96. Willis v. Robertson, 121 Iowa. 380. 96

N. W. 900. Parol evidence being contrary

to Statute of Frauds and varying written

instrument. Aller v. Crouter, 64 N. J. Eq.

381. A husband cannot deny an expressed

consideration in a dead from him to his

wife. Hays v. Marsh [Iowa] 98 N. W. 604.

97. See Fraudulent Conveyances. 2 Curr.

Law, p. 116. Hays v. Marsh [Iowa] 98 N. W.

604. Husband's money used in purchase of

property in his wife's name may be reached

by his creditors pro tanto. Wolfsberger v.

Mort [Mo. App.] 78 S. W. 817.

as. A mission, without independent or

ganization. supported by a church, cannot

be a beneficiary of a. resulting trust. Marie

118 Iowa,

however, be advanced by another° as a

lid. E. Church v. Trinity M. E. Church, 205

111. 601. 69 N. E. 73.

90. Purchase with express intention to

hold for grandchildren does not prevent pur

chaser from asserting trust against daughter

in whose name conveyance is taken. In re

Peabody [C. C. A.] 118 Fed. 266.

1. A grandmother left a fund in trust for

the benefit of s. bankrupt. the trustee to

have full control and use it for the bene

ficiary as she might need from time to time.

The trustee arranged to invest the fund in

a. homestead. the deed to be made to the

trustee, but to be used by the bankrupt. By

mistake the deed was made to the bankrupt.

In re Spencer. 128 Fed. 654.

I. VViliiams v. Williams‘ Ex'r. 25 Ky. L.

R. 836, 76 S. W. 413.

8. Fonda. v. Gibbs. 75 Vt. 406.

4. Gen. St. 1901. Q 7880. 7881. Chantland

v. Midland Nat. Bank, 66 Ken. 549, 72 Pac.

230. Ky. St. 1899, 5 2353. Clay v. Clay's

Guardian. 24 Ky. L. R. 2016. 72 8. W. 810.

Ky. St. 1899. § 2353. permits trust to result

where administrator takes title to land with

money of minor heir. Stone v. Burge, 24

Ky. L. R. 2424. 74 S. W. 250. Gen. St. 1894.

§ 4280. does not apply to executory contracts

for the sale of land. Minneapolis & St. L.

R. Co. v. Lund [Minn.] 97 N. W'. 452. Un

der Rev. St. 1898, 5 2077. trust does not result

where owner of debt takes notes and mort

gages in name of his wife. Meier v. Bell.

119 Wis. 482. 97 N. W. 186.

5. Rev. St. 1898, 5 2077.

dall [Wis.] 98 N. W. 239.

6. Gen. St. 1901. 55 7880. 7881. Chantland

v. Midland Nat. Bank, 86 Kan. 549, 72 Pac.

230.

7. Garrett v. Garrett. 171 M0. 155, 71 S.

W. 153. Property purchased in wife's name.

Cline v. Cline, 204 III. 130, 68 N. E. 645.

8. Where the person taking title executes

his note for the purchase price a trust will

Arnold v. Ran
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loan." In case a part only is furnished by him he is entitled to a trust pro

tanto," and the part furnished need not be, strictly speaking, an aliquot one."

Payment may be in any manner."

assumes the legal liability for deferred payments.“

payment see the footnotes."

A trust may result, though the trustee

As to sufficiency and fact of

Presumption of gift or advancement—Where the parties are not strangers,

the presumption of a gift or advancement may overcome that of a trust, as where

a. husband takes title in the name of his wife,“ or conversely," save under the

common law," or a father in the name of a child," or whenever the conveyance

is in name of one for whom there is a legal or moral obligation to provide.20

This presumption is rebuttable"’1 by a preponderance of the evidence," so where

not result unless the beneficiary at the time

agrees to pay it. Subsequent payment will

not suffice. Crowley v. Crowley [N. H.) 56

Atl. 190.

9. Where lands purchased by a husband

in his own name were paid for with moneys

belonging to his wife. and the wife's mother

testified she gave her daughter the money

with which to pay for it, a contention that

the evidence showed that the money was

furnished by the mother and not by the

daughter was untenable. Shackleton! v. Ei

liott [Ili.] 70 N. E. 745.

10. Where one advanced money with

which real estate was purchased for an

other. title being taken in name of the first

party for security. under an oral agreement

to convey on payment of the loan. a result

ing trust was created. Borrow v. Borrow

[Wash.] 76 Pac. 305.

ll. Crowley v. Crowley [N. H.] 56 Atl.

190; Johnson v. Johnson, 96 Md. 144.

12. The fraction need not be contained

in the whole without remainder. Skehill

v. Abbott, 184 Mass. 145, 68 N. E. 37.

18. By cash, or by the promise of the

beneficiary or of some other person pro

cured by him for the purpose. Crowley v.

Crowley [N. H.) 56 Atl. 190.

14. Skahen v. Irving, 206 Ill. 597, 69 N. .

510.

15. Discharge of a mortgage to protect

a life estate by a life tenant not personally

liable, under a mistaken belief that he was

owner in fee, is not payment of purchase

price. Wilder's Ex‘x v. “’ilder, 75 Vt. 178.

Land purchased by a vendor. and held as

tenant by entirety with his wife. with a sum

realized from the sale of other realty cannot

be reached by the vendee to satisfy an exe

cution on judgment on breach of covenant

of warranty on the theory that his money

furnished the consideration [Burns' Rev. St.

1001, 5; 3396-3398]. Menu-r v. Coomler [Ind.

App.] 69 N. E. 202. A credit in the judgment

is not sufficient consideration to enable an

execution purchaser to hold against bene

ficiaries ofa resulting trust. Record showing

payment of judgment and costs is insuil‘i

cient where it is not shown that the costs

were not incurred by the creditor. Hicks v.

Pogue [Tex. Civ. App.] 76 S. W. 786. A minor

seeking to establish a resulting trust in

land purchased with his earnings taken in

the name of his father, must establish that

he was to have the benefit of his earnings.

Crowley v. Crowley [N. H.] 56 At]. 190. Evi

dence held to show that lands purchased in

his own name were paid for with moneys

belonging to his wife. Bhackleford v. El

liott [ll].] 10 N. E. 745. On an issue whether

lnnd purchased by the husband had been

paid for with money furnished by the wife.

the fact that the bond given on the sale

of the land recited that the husband gave his

note was not conclusive as to whether such'

note was given or whether there was a.

cash payment as claimed. Id.

10. Presumption of gift controls in case

of wife. Johnson V. Johnson. 96 Md. 144;

Chambers v. Michael [Ark.] 74 S. W. 516;

Viers v. Viers, 175 M0. 444, 75 B. W. 395.

Title taken in name of wife with remainder

to heirs of her body causes presumption of

gift. Clay v. Clay's Guardian, 24 Ky. L R.

2016, 72 S. W. 810.

17. A trust results in favor of the wife

where on asettiement of an estate in whicha

wife is entitled to share, effected by an inter

change of conveyance. her share is conveyed

to the husband. Condit v. Bigalow. 64 N. J.

Bio. 504. Evidence held to establish a trust

in favor of wife in share of her father‘s es

tate deeded by her brothers and sisters to

her husband. Williams v. Williams' Ex‘r,

25 Ky. L. R. 836, 76 S. W. 413.

18. Prior to married women‘s act a trust

did not result to the wife in property pur

chased with her money in husband's name.

.losser v. Armentrout’s Ex'r, 100 Va. 666.

Under the common law the husband hav

ing title to the proceeds of sale of the

wife's land, no trust resulted to her in

property purchased therewith in his name.

Will be presumed in the absence of evidence

that common law prevailed in Ohio between

1851 and 1872 where and when wife’s realty

was disposed of. Hogue v. Steel, 207 Ill.

340. 69 N. E. 981.

10. Deed directly from father to son

shows gift or advancement, not overcome by

want of consideration in absence of fraud,

or by acts of father in retaining posses

sion. paying taxes, and mortgaging. and re

taining deeds among his papers. Luckhart

v. Luckhart, 120 Iowa, 248, 94 N. W. 461.

20. Bailey v. Dobbins [Neb.] 93 N. W.

687.

21. Bailey v. Dobbins [Neb.] 93 N. W.

687; Johnson v. Johnson, 98 Md. 144. Hus

hand to wife, Lahey v. Broderick [N. H.]

55 Atl. 354. The question of advancement

or trust is one of fact resting on intent.

Bailey v. Dobbins [Neb.] 98 N. W. 681.

Facts held to show resulting trust where

it was shown to be the intention of the

person furnishing consideration to hold for

benefit of grandchildren, and such person had

possession, paid taxes, and received rents.

In re Peabody [C. C. A.] 118 Fed. 266.

n. Advancement by husband to wife.

Chambers v. Michael [Ark] 74 8. W. 516.
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a wife shows that her husband took title without her knowledge or consent a trust

results to her," or where she was ignorant of the legal effect of the transaction,"

and conversely." A wife may claim a resulting trust, though she has, as con

servator of her insane husband, inventoried, during his life, the corpus as part of

his estate."

A minor son is entitled to a resulting trust where property, purchased with

his funds, is taken in the name of his father to overcome the contractual disabili

ties of minority."

Property purchased with trust funds" may result. A resulting trust may

be asserted in property purchased with funds of another, advanced by an agent,

though the purchaser did not know of the ownership of the funds.”

Patentee of public land.’°—Until issuance of a patent the successful claim

ant cannot be held as trustee of a resulting trust, on the ground of error of law

in the findings of facts." The patentee must not be entitled to the patent."

Evidence to establish a resulting trust must be clear, satisfactory, and un

ambiguous." The burden is on the person asserting the trust.“

part of the consideration furnished must be established."

The exact

After lapse of many

years a trust cannot be established by a slight preponderance of the evidence."

(‘ases in which the sufficiency of evidence has been considered are grouped in the

notes.“T

Evidence held to overcome presumption of

gift by brother to sister. Dwyer v. O‘Con

nor. 200 Ill. 52. 65 N. E. 668. Evidence

held insufficient to rebut presumption of

gift. between husband and wife. Johnson v.

Johnson, 96 Md. 1“. Evidence held to rebut

presumption of advancement to child. Ska

hen v. Irving. 206 Ill. 59?. 69 N. E. 510. Hus

band's conduct in management as his own

theory of advancement to wife does not over

come. Chambers v. Michael [Ark] 74 S W.

516.

23. Madison v. Madison. 206 Ill. 534. 69 N.

E. 625. Against his heirs. Booth v. Lenox

[Fla] 34 So. 566. Against his creditors.

Cresap v. Cresap [W. Va.) 46 S. E. 582.

24. Deed in name of husband to land of

which wife paid 2-5 purchase price held to

raise trust. wife being ignorant of effect.

Skehill v. Abbott. 184 Mass. 145, 68 N. E. 37.

25. Flanner v. Butler. 131 N. C. 155.

M. No rights of third persons intervening.

Madison v. Madison. 206 Ill. 534, 69 N. E.

£25.

17.

190.

28. A trust will not be impressed on land

purchased with a distinct fund for the rea

son that a. person in fiduciary capacity min

gled trust funds with his own. Garrett v.

Garrett, 171 M0. 155. 71 S. W. 153.

29. Bell v. Solomons. 142 Cal. 59. 75 Pac.

649.

so. 800 Public Lands, 2 Curr. Law. p. 1295.

31. Jordan v. Smith [Okl.] 73 Pac. 308.

32. To render the holder of the legal title

under a patent to public land a trustee for

claimant it must be shown that claimant

was entitled to a patent: it is not sufficient

that there was error in adjudglng the patent

to the patentee. Small v. Rakestraw. 28

Mont. 413. 72 Pac. 746. Petition to establish

trust in public land must allege facts which

in law should give plaintiff the patent over

the patenteo—must aver cultivation and resi

dence entitling a patent on final proof. Bald

win v. Keith [Okl.] 75 P210. 1124.

Crowley v. Crowley [N. H.] 50 Atl.

88. Must be clear and convincing. Hague

v. Steel, 207 111. 340, 69 N. E. 931; McClenahan

v. Stevenson. 118 Iowa, 108, 91 N. W. 925.

Must be clear, satisfactory and convincing.

Land purchased by husband with wife‘s

funds. Emtlnger v. Emflnger, 137 Ala. 337.

Must be clear. strong, unequivocal. and leave

no room for doubt. Evidence held insuffi

cient where husband took land in name of

wife. Viers v. Viera. 175 Mo. “4. 75 S. W.

395. Must be clear. positive. and unequivo

cal. Evidence held not sufficient to show

furnishing of consideration by ledger. Brink

man v. Sunken. 174 M0. 709, 74 S. W. 963.

84. Burden held on plaintiff to show that

husband purchased with wife’s money. Ern

flnger v. Emflnger. 137 Ala. 337.

85. McClenahan v. Stevenson. 118 Iowa,

106, 91 N. W. 925.

86. Resulting trust. Evidence held in

sufficient, purchase in name of mother with

funds of son. Mailey v. Malley. 121 Iowa.

237. 96 N. W. 751.

87. Elder v. Webber [Neb.] 92 N. W. 126.

To show furnishing of money in purchase of

mining claim. Sing You v. Wong Free Leo

is. D.) 92 N. W. 1073. Held insufficient to

raise a resulting trust under Burns' Rev. St.

1901. N 3396. 3398; Horner's Rev. St. 1901. fl

2974. 2976, in a case where co-tenants con

veyed to a. co-tenant who mortgaged and

conveyed. Brown v. White [Ind. App.] 67

N. E. 273. Hold not to show that considera

tion was paid by a. church mission causing

trust to result to it. Mario M. E. Church v.

Trinity M. E. Church. 205 111. 601, 69 N. E.

73. Hold to show consideration furnished

by complainant. Skahen v. Irving. 206 Ill.

597, 69 N. E. 510. Held to establish trust in

action by creditor. Kilham v. Western Bank

& S. D. Co., 30 Colo. 365. 70 Pac. 409.

Husband: Sufficient to show use of plain~

tiff's money in purchase in name of wife

without plaintiff‘s knowledge. Flanner v.

Butler. 131 N. C. 165.

\Vlfei Evidence held insufficient as against

creditors to show that. title was taken in
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§ 5. The beneficiary. His estate, rights and interest—The estate of the

beneficiary has been likened to an equitable lien." It is not sufficient to permit

him to lease, though he is in permissive possession.“ The interest of the bene

ficiary of a resulting trust descends to his heirs“ like other realty.“

The Statute of Uses, which is a part of the law of almost all the states,

operates to convey the legal as well as the equitable title to the beneficiary of a

passive trust.“

Rights between benc/iciaries.—Beneficiarics must contribute to co-beneficiarics

to make good losses from breaches induced by them or in which they profit.“

Where one who has a common interest in a trust fund takes proceedings to pro

tect or preserve it, he is entitled to reimbursement out of the fund itself or by

contribution from those who accept the benefit of it ;“ otherwise if in the pro

ceedings, he stands adverse to the fund.“ Other beneficiaries are not liable for

acts giving a portion of the beneficiaries an action of trespass against the trustee.“

Income and principal."—The beneficiary of income is entitled to a stock

dividend based on accumulated profits"I or the proceeds of its sale," and to an

extra cash dividend ;‘° but subscription rights to an increased stock issue are cor

pus,u or funds realized from sale of such rights," and it is also held by perhaps

better authority that where a corporation converts earnings into capital stock,

dividends are corpus." Proceeds of sale of stock above inventoried value is prin

cipal,“ and premiums paid on investments are charged as principal."

Profits from a purchase and sale to protect the corpus are not income, but

income should not be charged with interest on a loan secured to effectuate the

transaction."

Charges on income—A legacy payable in the future must be met by deduc

huslmnd's name under fraud or mistake [Ky.

St. 1903. i 2363]. Planters“ Bank & Trust Co.

v. Mnior [Ky.] 79 S. W. 264. To show use

of wife’s funds In purchase In name of bus

band. Emflngsr v. Emfinger, 137 Ala. 337.

Pare-u Insufficient to establish a result

ing trust on the ground that daughter had

without mother's consent taken title In her

own name. Smith's Guardian v. Holthside.

25 Ky. L. R. 125. 74 B. W. 718.

Child: Evidence held to show use of

daughter's money in purchase by father.

Owensby v. Chewning, 171 M0. 226, 71 S. W.

122. Evidence held insufficient to establish

resulting trust on the theory of promise of

rather to Invest for children. Withneli v.

Withnell [Neb.] 96 N. W. 221. Evidence held

to show resulting trust In lnnd purchased

by father with funds coming to his children

as heirs. Hicks v. Pogus [Tex. Civ. App.]

76 8. W. 786.

Heir-i Facts held to establish resulting

trust In Innd Purchased by son with funds

of father's estate. McMurray v. McMurray

[Mo.] 79 S. W. 701.

“'lrdl As against wife. husband's declara

tions after purchuse In her name that he

had used guardianship funds therein Is not

sufficient to show resulting trust to ward.

Garrett v. Garrett. 171 Mo. 155. 71 S. W. 153.

88. Shares cannot be determined until final

auditing and distribution by orphan‘s court.

in re Hart's Estate. 203 Pa. 503.

30. Trust for his life. Eckridgs v. Louis

\‘IIIQ Trust Co., :9 Tu. Civ. App. 571, 59 g,

\V. 987.

40. A husband bought land with his wife's

money. Her heirs may recover the estate

from his second wife.

[11].] 70 N7 E. 745.

41. See generally, Descent and Distribu

tion. 1 Curr Law, p. 922.

43. See Uses.

48. Newton v. Rebcnack. 90 Mo. App. 850.

44. Somerset R. v. Pierce [Mo.] 57 Atl.

888.

45. Where. on a bill to compel an account

ing. the services of the complainant's .Ifl—

licitor are adverse to the trust fund. he

is not entitled to an allowance therefor our

of the fund. Sprague v. Moore [Mich.] 99

N. W. 377. Where one brings adversary pro

ceedings to take possession of the property

Rom those entitled to It, In order to dis

tribute It to those who claim adversely, and _

fails in his purpose, he Is not entitled to re

imbursement out of the trust fund or to con

tribution. Somerset R. v. Pierce [Mo.] 5'!

Atl. 883.

48. \Vilson v, Wilson [R 1.] 66 Atl. 773.

47. See generally Life Estates, Reversions

and Remaindcrs, 2 Curr. Law, p. 741.

48. Lowry v. Farmers' L. & '1‘. Co..

N. Y. 137, 64 N. E. 796.

Shacklsford v. Elliott

172

40. In re Roberts' Will, 40 Misc. [N. Y.)

512.

50, 51. De Koven v. Alsop. 305 III. 809, 68

N. E. 930.

w In re Roberts. 40 Misc. [Nv Y.] 613.

53. De Kovsn v. Alsop, 205 III. 309. 68 N.

E. 930.

M. In re Roberts, 40 Misc. [N. Y.] 512.

55. In re Penn-Guskell's Estate [Pa.] 61

Atl. 715.

8‘ In re Ncoi's Estate, 207 Pa. 4“.
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tion annually from the income of such sum as with interest will produce the

amount." As against a debtor beneficiary, a testamentary trustee, also executor,

cannot apply income to a debt to the estate."

A beneficiary of income less taxes is not to be charged in favor of the re

maindcrman with taxes which were paid by the trustees on foreclosure of a mort

gage which they had when as an investment and which were a lien on the land

when they bought it on foreclosure.“ inheritance taxes charged on the income

must be paid before any payment to the beneficiary,60 and those which fall on

principal and income must be so apportioned and the income not all paid out

leaving the principal to bear the whole burden.“l The trustee cannot cease pay

ment of income on accrual of taxes where they can be met in the ordinary course

of administration." Where a trust estate was established and the beneficiary was

also given use of a dwelling, taxes, repairs, etc, are to be paid from income and

not principal of the residuary estate.“

A loss should be apportioned in the proportion the corpus bears the unpaid

interest due the life tenant.“ The trustees cannot withhold income to make good

losses for which they and their suretics are liable.“ Money borrowed to protect

stock under agreement that dividends shall be applied to the loan must be reim

bursed to income.“

Where beneficiaries are to take the corpus on reaching majority, the first

takers’ shares are to be charged with a proportion of the expenses of continuing

the trust, the provision being for equal shares."

Claims enfomeable against trust funds or estate."—Dower and homestead in

favor of a husband cannot be allowed from land held by the wife in trust for

children by a former marriage." Legacies placel in trust by the executor for

the legatecs may be reached by a judgment creditor of decedent who has not been.

paid.’0 Though a mortgage is excepted from the covenants of a trust deed, such

does not indicate an intention that it should not be made a charge on other land

under a general charge for payment of debts." When a trust for the benefit of

the settler has been judicially declared valid in a direct attack, a creditor junior

to the deed cannot reach the corpus." '

Where the trust estate is sold to satisfy a prior encumbrance, any surplus

goes to the beneficiary, and any income of the entire estate up to time of sale

which has not been applied to incumbrances as directed by testator." A deposit

of trust fund cannot be appropriated to the trustee’s individual debt.“

87. U. 8. Trust Co. v. Soher. 5] App. Div.

[N. Y.] 506.

65. In re Chesterman‘s Estate. 75 App.

Div, [N. Y.] 573.

58. In re Bogert's Estate. 41 Misc. [N. 00. In re Hart's Estate. 203 Pa. 496

Y_] 593_ 67. Theme v. Allen, 24 Ky. L. 987, 70

59. Trenton T. d: S. D. Co. v. Donnelly [N. 5‘ W~ 410; Id» 24 KY. L R 1286. 71 S. W.

431.

88. An attachment will create no lien on

the trust estate where based on a debt

J. Ch.] 55 Ati. 92.

00. In re Tracy, 8'! App. Div. [N. Y.] 815.

n. In Pennsylvania. where an estate in

trust for a life tenant and remnlnderman is

sold and the trustee pays the inheritance

tax but does not reimburse himself out of

the income. he cannot on tiling his accounts

be reimbursed out of the principal. This

would throw the entire burden on the re

mainderman. In re Penn-Gaskell's Estate

[Pa.] 57 At]. 714.

'2. Where the income is sumcient to meet

taxes and purposes of the trust. In re Ches

terman's Estate, 75 App. Div. [N. Y.] 573.

68- In re Tracy. 8'! App. Div. [N. Y.] 115.

G4. Trenton T. G: S. D. Co. v. Donnelly

[N. J. Eq.] 55 Atl. 91.

2 Curr. Law—122.

which the trustees had no power to make

a. charge. Hussey v. Arnold [Mass.] 70 N. E.

87.

60. See articles Dower, 1 Curr. Law, p.

956: Homestead, 2 Curr. Law. p. 210. Rivers

v. Morris. 25 Ky. L. R. 1416, 78 S. W. 196.

70. Code Civ. Proc. Q 2719. City of New

York v. U. 8. Trust Co., 78 App. Div. [N. Y.]

366.

Guild v. Walter, 182 Mass. 225, 65 N.

E. 68.

72. In the absence of fraud. Fidelity

Trust Co. v. N. Y. Finance Co. [C. C. A.] 125

Fed. 275.

78. Simmons v. Morgan [R I.) 55 At]. 522.
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Rights of creditors and assignces of beneficiary—A beneficiary of income

may assign or alienate his rights thereto}? unless under a spendthrift trust," in_

uhicli case the creditors of the beneficiary cannot reach his equitable interest,"

and even advancements by the trustees ~cannot be recouped before a reasonable

allowance for support is made ;" but after income is paid over to him, it may be

liable."

Where the trustees are directed to pay a. mortgage on the life estate from the

residuary estate to the income of which the beneficiary is also entitled, his cred

itors may reach the proceeds of sale of the rcsiduary estate to the extent they

should have been applied to the protection of the life estate, if the trustees at

the request of the beneficiary allow that property to be sold at foreclosure.”

Representation of beneficiary by trustee.—Persons for whose benefit property

is conveyed are not liable for purchase money on the trustee’s promise." A hus

band, trustee for his wife, cannot bind her by a statement that stocks standing in

her name and presumptively belonging to her were held in place of trust funds

disp0scd of by him, unless she is shown to have acquiesced in such statements."

A beneficiary after obtaining title cannot sue in his own name for rent dur

ing the years when the status of the property was in litigation between the trustee

and beneficiary on a lease executed by the trustee."

§ 6. The trustee. Appointment, qualification, resignation and removal.

Who may be trustee—Trustees under a will may also be beneficiaries,“ but the

trustee must not be the sole beneficiary."

Appointment by court—Judicial appointment will not be made in the ab

sence of wrongdoing or neglect of trustees appointed by the donor.“ It will be

made on death of trustee where the trust is permanent," or in case of incompe

tency.” A successor to a. deceased trustee may be appointed on petition of any

party interested in the property." In New York, until recently, the supreme

court would execute the trust without appointing a trustee in case of dcath.’°

14. State Bank of St. Johns v. McCabe

[men] 98 N. “K 20.

75. Income of personalty.

Yule. 68 N. J. Law. 465.

76. Moore v. Binnott. 11’! Ga. 1010. A

trust created by n debtor and under which

he is a beneficiary is not within the intent

79. Under a will devising land in trust to

create a. competence for the beneficiary and

providing that no part of the rents and

profits shall be liable for any debts eon

trncted by her. such freedom from liability

exists only before such income is paid to

her. Orr v. Yates [11].] 70 N. E. 731.

McCrea v.

of statutes prohibiting alienation by benefi- 80. Marshall v. U. S. Trust: Co., 42 Misc.

ciary of roots and profits of lands. Laws [N. Y.] 306.

1896, c. 547, p. 572. I 83 does not prevent a 81. Arnold v. Randall (“'is.] 98 N. W.

mortgage. on the equitable estate which may 239.

be enforced against the rents. Raymond v. 82. Putnam v. Lincoln Safe Deposit Co..

Harris, 84 App. Div. [N. Y.] 546. 87 App. Div. [N. Y.] 13.

11. A provision that the beneficiary shall 88- Murphy v. Hopcrott, 142 Cal. 43, 75

have no power to charge, encumber or an- Fee. 567.

ticipate income indicates an intention that M. Nichols v. Nichols, 42 Misc. [N. Y.]

the equitable interest shall not be liable 381.

for his debts. Jackson Square ll. & S. Aes‘n 85. In re Hitchine. 89 Misc. [N. Y.] 767.

v. Bartlett. 95 Md. 661. Trust funds cannot

be reached by creditors of the trustee by

granishmcnt of one to whom he has loaned,

though the interest goes to the trustee for

life. Bank of Odessa v, Barnett, 98 Mo. App,

477, 7! 8. W. 727. Creditors held not on

titled to reach excess over $100 per month

[(‘ode Civ. Proc. I 859]. Magncr v. Crooks,

139 Cal. 640. 73 Fee. 585.

78. A judgment authorizing trustee of a

spendthrift trust to apply one-half the net

incom. to an advancement made by them

4mm not authorize qpplicntion of such sum

hofnrg g sufficient amount has been “mm.

printed to tho ln-noflci'\|'_\"l support. \ndor.

son 1. Kemper, '.'5 KY‘ II- R. 538. 76 S, \V,

122.

80. Held. that trustees would not be sub

stituted by the court. for trustees appointed

by an unincorporated nssnciation. in a pro~

ceeding to compel a settlement of its affairs,

such trustees holding land of the associa

tion under a. duty to sell for fees less than

the commissions of court trustees. Clerke'

lnv. Co. v. Sydnor, 19 App. D. C. 89.

87. in re Gay's Estate. 138 Cal.

Fee. 707.

88. Where there is nothing to show that

knowledge of incompetency would have ni

tcred the intention of the donor. Willis v.

Alvey, 80 Text. Civ. App. 96. 69 S. W. 1085.

80. Code. art. 16. i 79. Kennnrd \'. Ber

n'ird [Md] 56 Atl. 798.

00. A trust to pay income and principal

652, 71
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A provision that vacancies may be filled by a designated court, “subject to

he approval of the persons interested in the estate,” prevents arbitrary appoint

ment of even a qualified person. Such a provision applies to all vacancies," and

only the very persons whose approval is indicated may give it."

The court does not lose jurisdiction to appoint a trustee to whom the executor

shall pay funds in his hands at. final accounting by the fact that after consent to

the appointment the executor appealed from his allowance, and some time in

tervened before the order of appointment was entered."

Resignation.—Persons who are both testamentary guardians and trustees can

not resign in one capacity and not the other.“ An order appointing a trustee on

resignation of a testamentary trustee vests the new trustee with the legal title."

Trustees are charged with expenses of a voluntary motion to resign."

Remuml is warranted by circumstances or conduct jeopardizing the estate,"7

but not by mere irregularity in appointment" or causes not afiecting proper dis

charge of the trust,” or on account of conduct of a co-trustee not known to or

approved by him ;‘ but want of harmony between trustees may be a ground.2 The

property will not be committed to a receiver if the trustee has acted with fidelity

and good judgment..

Proceedings for removal are presumed to be regular after lapse of a long

time.‘ Where plaintiff with knowledge of the relation of would-be purchasers of

the corpus fails to make them parties on commencing the action, refusal of his

subsequent motion to make them defendants is disere..onary.'

It is not usual to refer a motion for removal to a master.’may be in chambers.‘

The appl ieation

See the footnotes for authority as to evidence, issues, etc.‘

at discretion may be exercised by the su

preme court on death of the trustee. through

its appointee or a substituted trustee. But

ton v. Hemmenl, 88 N. Y. Supp. 829. On the

death of testamentary trustees. the supreme

r-nilf‘t must appoint some one to carry out

the trust in its behalf, but may appoint a

new trustee only where there has been a.

resignation or removal. Real Property Law

[Laws 1898. p. 574. c. 647]. Jewett v.

Schmidt. 83 App. Div. [N. Y.] 276. But since

Laws 1903, amending Code Civ. Proc. 5 2618,

the surrogate may appoint a successor to a

deceased testamentary trustee. In re Chase‘s

Estate, 40 Misc. [N. Y.] 616.

Colo v. Watcrtown. 110 Wis. 183, 96 N.

W. 538.

02. A deed of trust provided that in case

of the refusal or neglect of the trustee to

not. the beneficiary or any holder of the

notes secured "or their legal representa

tives" might appoint another trustee. Hold,

the attorney in fact of the beneficiary had no

right to appoint a. substituted trustee and a

sale by a. trustee appointed by him was

void. Allen v. Alliance Trust Co. [Miss] 36

So. 285.

03. Wallbor v. Wilmanns,

93 N. W. 47.

m. In re Abbot, 39 Misc. [N. Y.] 760.

95. Rev. St. 1898, I 4027. Holmes v. Wal

ter. 118 Wis. 409. 95 N. W. 880.

06. In re Abbot, 39 Misc. [N. Y.] 760.

M. Hostility to beneficiary. failure to keep

lmfikS. mingling of funds and loans on secur

ity in trustee's name, held ground for re

moval. Gaston v. Hayden, 98 Mo. App. 683,

73 S. W. 938.

as. The fact that a. trustee is also guard

ian for a. minor beneficiary, while an ir

116 Wis. 846.

regularity is not cause for removal after

their majority. In re Wallace's Estate, 206

Pa. 105.

90. Strained relations largely due to the

conduct of the beneficiary are not ground for

removal where the trust has been carefully

and ably administered. Anderson v. Kemp

or, 25 Ky. L. R. 638. 76 S. W. 122.

1. Hence a report by one is not admissi

hle against the other. Balding v. Archer.

131 N. C. 287.

2. A trustee may be removed Where he

has notified tenants not to pay rents to his

eo-trustee. In re Meyers‘ Estate, 205 Pa.

413.

8. Thoma v. Allen, 84 Ky. L. R. 987, 70 S.

W. 410; Id.. 24 Ky. L. R. 1286, 71 S. W. 431.

4. After 30 years, a. proper continuance

will be presumed, though record shows order

after rule nisi was returnable. Heath v.

Miller, 117 Ga. 854.

5. Belding v. Archer, 131 N. C. 287.

6. Application for appointment and re

moval may. under Civ. Code, 5 3164, be made

to the Judges of the superior court at cham

bers without regard to situs of property or

residence. the proceedings being returnable

to the clerk of the proper county. Heath v.

Miller. 117 Ga. 854.

7. Evans v. Weatherhead, 24 R. I. 394.

8. Trustee may show eiTorts to sell prop

erty, good faith. etc.. by evidence of inter

views with third persons. Belding v. Archer,

131 N. C. 287. Oh good faith in sale may

show conversations with chemist on analysis

of samples of mineral earth. Id. Nonexpert

held qualified to give opinion as to practica

bility of manufacturing timber. Id. Expert

may testify as to how he spent his time in

examining the property. Id. Records of
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Bonds—By the statutes of some states, the amount of bond is discretionary

with the court.’ Sureties are in New York protected against unauthorized with

drawals by a statute requiring their consent to withdrawals and notice before an

order of court may be made allowing payments from the funds.“

The enforcement of sureties’ liabilities is largely governed by the statutes, and

peculiar procedure of various jurisdictions.“ They may be discharged by altera

tion of the bond." They have the burden of accounting for funds, the receipt of

which the trustee has acknowledged." It is immaterial as to them whence the

trust funds name,“ or when or in what manner they were delivered." They can

not assert that the estate was never legally distributed under the will, where the

parties mutually interested have agreed to the distribution." They cannot hold

the beneficiary as owner of stock in which the trustee was permitted to invest and

be regarded as borrowing the amount so invested."

Substitutions—A designation of an officer as substitute when annexed to

words of time nominates only that person who is incumbent when the time ar

rives.“

tered does not succeed as executor.“

a trust cannot question a substitution?°

§ 7. Execution and administration of trust.

A testamentary trustee succeeding an executor who has fully adminis

A person whose interest if any is junior to

A. Nature of trustee's title

and establishment of estate—The trustee takes only such estate as demanded by

the purposes of the trust."

suits may be introduced, though plaintif!

was not a party, to show that matters which

plaintiff alleged were still open and unset

tled by a previous contract had been set

tled and were the matters referred to in the

agreement on which action was based. Id.

Reasons of plaintiff for entry into trust

agreement are inadmissible. 1d. A report by

one trustee not admissible against the other.

Id. “'here trustees were among other du

ties to pay debts to one trustee in an action

to remove such trustee. it may be shown

that plaintiff had offered through the co

trustee to raise his portion of the debt. due

the trustee. Id. Issues pnrtieulnrizing

breaches of trust may be refused where cov

ered by those submitted. Id.

9. Under Rev. St. 1899. 5! 4582-4587 need

not be for full value of estate. Yore v. Crow,

90 Mo. App. 562.

10. “'here a surety company and trus

tees have agreed that funds shall not be

drawn without Joint check, the court may

make an order in favor of the beneficiary

on notice to the surety under Code Civ. Proc.

l 813. In re Chestermnn's Estate, 75 App.

Div. [N. Y.] 673. The surrogate may make

the order [Code Civ. Proc. i 8347, subd. 6].

Id.

11. Bureties on the bond of n testamentary

trustee need not be made parties to a com

pulsory accounting on revocation of his lot

ters under Code Civ. Proc. I 2606, and an or

der of removal takes the place of an express

revor‘ntion oi’ the letters. In re Brincker

hnff's Will. 8! N. Y. Supp. 731. The re

spective rights of the executor and trustee

and their sureties cannot be adjudicated on

a settlement of the executor's accounts.

Brigham v. Morgan [Masai 69 N. E. 418.

12. Evidence held iniufliciont to show that

a provision for additional securily was in

serted after signature of trustee's curt-net

Focus v. Ross, 26 Ky. L R. 187. 'H S. W, 1101_

13. The burden is on tho suretleg to show

legal title as between the parties passes without de

that fund in in existence after cessation of

payments of income and death of trust”

insolvent. Thompson v. Rush [Neb.] 92 N.

W. 1060. Statement acknowledging receipt

of fund in bond is prima facie evidence

against sureties. Id.

14. Pogue v. Ross, 25 Ky. L R. 187, 74

8. W. 1101.

15. Sureties of a. trustee cannot object

that instead of cash as mentioned in the deed

securities were turned to the trustee from

which he realized cash. time not being of

the essence of the payment of the money.

especially where the trustee did not deliver

the instrument until he had the money.

Pogu. v. Ross, 25 Ky. L R. 187, 74 S. W.

1101.

16. Thompson v. Rush [Neb.] 92 N. W.

1060.

17. Poguo v. Ross, 25 Ky. L R. 187, 74 S.

W. 1101.

18. A dead of trust stipulated that. in case

of absence from the county of the trustee.

another person should become his successor,

and in the absence of both “the then sheriff"

should become successor. All three of these

parties moved away and on default. of pay

ment of the interest the person who was

sheriff at the time of the default sold the

property. field, he was without authority to

do so. .\lc.\'uit v. Mut. Ben. L. Ins. Co. [Mo.]

79 S. W. 703.

It). Cox v. Shelby County Trust C0. [Ky.]

80 S. W. 789.

20. Where defendant's claim to title in

an action to quiet Uth was based solely on

an execution against a husband who had

cunva-d to a trustee for his wife before

Judgment, he could not question the regular

ity of a. substitution of another trustee by

the court for the on. named in the convoy

nnce. who, together with the beneficiary.

had conveyed the premises to plaintiffs. Ball

v, Woolfoik. 176 M0. 278, 75 S. “I. 410.

2|. Grant to trustee, "his heirs and as
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livery of the property, where the trust is completely declared." Trustees take the

entire personalty if the bequest is of the whole, though more than suilieicnt to

support an annuity established." Where under a will the trustee takes a frac

ltion of the entire realty individually and a fraction in trust, his title in each sev

eral parcel is so divided."

Receipt and cslublislnnent of estate.—A decree, on settlement of an executor‘s

accounts, that he holds a fund in trust establishes the trust.“ Though receipt

of trust funds is acknowledged in writing by co-cxecutors, subsequent declarations

by one of receipt individually may prevent his administrator from denying it.“

If there has been a prior trust the prior trustee must have turned over the prop

erty.”

Possession by either trustee or beneficiary is not presumed to be hostile to the

other.“ A co-trustce cannot recover entire individual possession."

(§ 7) B. Discretion and general poems of trustees and judicial control.—

In addition to the express powers,“o powers necessary to the exercise of those

granted will be implied.‘IL
A testamentary trustee taking after full administra

tion and discharge of an executor has only a trustee’s powers, despite an appoint}

ment also as administrator de bonis non."

cise powers entrusted to joint discretion.”

A ratification of his unauthorized act must bedividual acts of a co-trustee.“

with full knowledge of all facts."

One of joint trustees cannot exer

Trustcea are not bound by the in

Statutcs allowing a surviving or continuing trustee to act unless appointment

of a successor is neuc.<>=iry are not retroactive."

not personal to the original trustee."

A successor may exercise powers

POWers may be in some cases delegated to the beneficiary," or to an agent.”

Judicial instructions—The trustee may act without order or decree where such

signs forever." conveys only life estate where

for benefit of married woman. Temple v.

Ferguson. 110 Tenn. 84, 72 S. W. 456. A

trustee cannot have an unconditional money

judgment for a. bequest where it is pl'iin from

the will that it is to be held under an agree

ment to use income and principal as neces

sary for maintenance of a. burial lot. Kaufl

man v. Griol, 14! Cal. 295. 74 Pac. 846.

@- Kclley 7. Snow [Mass.] '10 N. E. 89.

23. In re Pichoir's Estate. 189 Cal. 694.

70 Pac. 214. 73 Pac. 604.

3‘ Wales v. Bammis. 120 Iowa. 298. 94 N.

W. 840.

25. In re Chase's Estate, 40 Misc. [N. Y.]

616.

26. Elizaldo v. Elizalde, 137 Cal. 634,

Pac. 369. 70 Pac. 861.

27. Evidence held to show that note was

turned over by executors to holder as trus

tee for legntee. Bottom v. Barton [Colo.

App.] 75 Pac. 153.

m. A trustee to distribute income cannot

acquire title by adverse possnssion. Dre-55er

v. Travis. 39 Misc. [N. Y.] 358. Possession

by beneficiary is not hostile to trustee. Mc

Clenahan v. Stevenson. 118 Iowa. 106, 91 N.

W'. 925.

:9. Claim and delivery. Goldschmidt v.

Maier. 140 Cal. xvii. 73 Pac. 984.

30. See Wills, where are collected inter

pretation: of words of express power.

81. A power to settle and dissolve a. part

nership will be implied from an authority

to continue it. Jones v. Proctor, I4 Ohio

Circ. R. 80. Where a trustee for creditors

68

is not authorized to make new promise. his

payment will not toll limitations. Robinson

v. McDowell. 138 N. C. 182.

32. Cox v. Shelby County Trust Co. [Ky.]

80 S. W. 789.

33. On renunciation by one. the remaining

trustee cannot exercise a power to terminate.

In re VVilkin. 90 App. Div. [N. Y.] 324. One

trustee cannot singly execute a lease with

covenant to renew. Winslow v. Baltimore &

O. R. Co.. 188 U. B. 646.

34. Letters and communications by trus

tee individually are not admissible against

co-trusiee. Balding v. Archer. 131 N. C. 287.

85. \Vinslow v. Baltimore & O. R. Co.. 188

U. 8. 846.

88. Code Civ. Proc. 5 2818 does not val

idate a previous unauthorized act by a. sin

gle trustee. In re Wilkin, 90 App. Div. [N.

Y.] 324.

37. Cox v. Shelby County Trust Co. [Ky.]

80 S. W. 789.

88. Trustee with power to mortgage may

allow beneficiary to receive the proceeds

and erect building on the estate. Boon v.

Hull, 76 App. Div. [N. Y.] 620.

See, also. ante. I 1. as to the validity of

trust where the trustee may deliver posses

sion to the beneficiary.

39. Trustees to sell land or manufacture

timber thereon to pay debts need not go on

the land personally if they use sound dis

oration in the selection of an agent. Balding

v. Archer, 131 N. C. 287. Power to invng

and manage given to son held not personal.

Kennard v. Bernard [Md.] 56 Atl. 793.
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order or decree would be granted on a proper showing.‘° Where he is uncertain as

to a proper action he may have the direction of equity.“ The application when not

in a pending suit should be by hill.‘2 Directions as to disposition of surplus in

come cannot be given in a proceeding to which those entitled are not parties.“

The courts in some states decline to give advice concerning administration of

realty outside the state.“ Equity has jurisdiction to enjoin a trustee from the

misapplication of trust funds.“

Payments to bencficiary.——As to trust funds applied to the individual indebted

ness of the beneficiary’s guardian, the trustees are not entitled to credit.“ A

father-in-law, trustee for the wife, cannot charge her funds with gifts to the son

without direction." Trustees for support cannot give the beneficiary the imme

diate benefit of the fund or pay it to him except when his necessities and comfort,

as indicated in the will, require it."

Where the trust is for life of parents, the trustee is not bound to notify benc

ficiaries of their rights as they attain their majority.“

Encroachments on princigul°° for the necessity of the life tenant are not al-'

lowed where there is a remainder limited.“ They cannot be authorized on the ex

parte application of the trustee." The‘court has no arbitrary discretion to apply

principal to support, but there must be a showing of the necessities and circum

stances of the beneficiary.“ An allowance may be made from a directed accumu

lation for support or education of a minor beneficiary when so provided by stat

ute.“ A substituted trustee is not given authority to encroach on the principal

by an order of appointment directing him to make loans and pay interest and

rents to the life beneficiaries.“

(§ ‘7) 0. Personal liability of trustee to estate and third persons."—~'l‘rus

tees contracting without reference to any limitation of liability resulting from an

ordinary contract are personally liable." Personal liability exists for injuries

from failure to keep the estate in repair as required," and though, there being no

charge to repair, the trustees are not liable as such." Where a conveyance though

unauthorized is not fraudulent the trustee is not liable in the first instance as for a

conversion."0

40. In order to avoid costs. may settle I.

claim before it is judicially established.

Stitzer v. “'hittaker [Neb.] 91 N. \V. 713.

41. Evidence held to show gifts and not

advancements and to ovwcome presumption

of assent. Owsley v. Owsley, 25 Ky. L. R.

41. Must show first possession of funds 1194' 77 s, W, 394_

to be disposed of and conflicting claims or 4; Damn-“t v. you“! [M311 55 A“ 10411

a likelihood thereof which he has no other 4“ Mulford v_ Multord [N_ J. Eqv] 53 A“

means of determining. Stapylton v. Neeley 79_

[Flu-l U 30- 363- Trus‘ee for “"“l'on h°ld' 50. See Life Estates, etc., 2 Curr. Law. p.

ers, where money for payment is attached as 741_

property for nonresident defendant. is en- 51_ Newton v_ nebonack 90 MO App 65')

""Bd- "he" I" ""85"" beneflflme’h oz. Isler v Brock [N 0'] 40 as 951 '

residents of different states. and brings be- 58 Button' v Homm-ens‘ as S1;

fore the court the only claimants hostile to "'9 ' ' v - ~ DP

the trust. Holland Trust Co. v. Sutherland, Laws 1897 c “7 u 4 5 nmmeq to .

17'! N. Y. 827, 69 N. E. 647. May have di

rections as to the title of claimants of the

property. Read v. Cliizens‘ St. R. Co., 110

Tenn. 316. 75 S. W. 1056.

42. Btapyllon v. Nceh-y [Fla] 32 So. 868.

will probated after its taking effect, in favor

of a minor grandchild. In re \Vagner, 81

App. Div. [N. Y.] 163.

Islor V. Brock [N. C.] 48 S. E. 95!.

See post, 9 9, for nccountimz.

55.

M.
43. U. 8. Trust Co. v. Sober. 88 App. Div.

[N. Y.] 506. 57. Hussey v. Arnold [Mass] 70 N. E. 87.

in. Refused as to Massachusetts realty. 58- Gillick v. Jackson, 40 Misc. [N. Y.]

Thayer v. Fairchild (R. L] 56 All. 773. 627.

45. Paying proceeds of fraternal benefit 59. Moniot V. Jackson, 40 Misc. [N. Y.]

policies to creditors. Such proceeds not be- 197.

ing liable for debts. Coleman v. McGrew 00. W’here the trustee disposes of proper

[Neb.] 99 N. W. 668.

46. Facts held to show such application.

Hunting v. Bafford. 183 Mass. 157. 66 N. E.

042.

\y not belonging to the estate under an er

roneous order of court. he is not liable to

the true owner as for conversion, unless it

|appears there is no remedy by recovery of
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The lieu of the beneficiary on the trustee's realty for wasted funds is not

superior to a prior acquired lien of a creditor of the trustee."

The administrator of a trustee is not chargeable with interest on trust funds."

Claims for interest due at time of death of trustee must be presented by benefi

ciary of a specific fund against the trustee’s estate."

(§ 7) D. Personal dealings with estate.-The trustee is not permitted to de

rive individual profit from the estate,“ or act in hostility to his trust,“ and profits

s0 gained go to the beneficiary,“ so a trustee who, in his own name, makes a pur'

chase while in the performance of his duties as trustee, holds for the beneficiary,"

and the disability to purchase continues as long as the legal title rests in the

trustee,“ though such purchases will not be set aside as a matter of course at the

instance of the‘trustee.” Hence a purchase from the beneficiary is voidable as to

the beneficiary," but the trustee need not account for the difference between the

face of the beneficiary’s orders to a third person and the amount for which he

settles."

A check on trust funds in favor of the trustee’s wife is presumed to be in dis

charge of an obligation of the estate."

A trustee seeking to foreclose prior mortgages is bound by the decree as to

junior mortgages held by him individually."

Inducement or ratification of unauthorized acts may prevent the beneficiary

from asserting a breach of trust," but the trustee must show good faith." A

beneficiary does not abandon stock to trustee by failing to pay assessments."

(§ 7) E. Management of estate and investments—With-regard to invest

ments trustees must exercise good faith and sound discretion," though there is an

the property. Canfleld v. Canfield [C. C. A.]

118 Fed. 1.

“Wales v. Sammis, 180 Iowa. 293, 94 N.

W. 840.

62. Civ. Code. § 2250. Elizalde v. Elizalde.

13'! Cal. 634, 66 Pac. 369, 70 Fee. 861.

68. Elizalde v. Elizalde, 137 Cal.

Pac. 369, 70 Fee. 861.

04. A cancellation of a mortgage. form

ing a trust estate. and a. lien on property of

the trustee's wife. to secure further credit

for the wife. is illegal. Carter v. Carter. 63

N. J. Eq. 726. Cannot sell his own property

to the trust. In re Long Island L l: T. Co..

92 App. Div. [N. Y.] 1.

65. One to whom mortgages are assigned

in trust. for the protection of a subsequent

transferee of the mortgagor. on warranties

made by him on the transfer of parcels and

to preserve funds realized from the sale to

the satisfaction of liens. cannot foreclose as

against the grantees. nor can an assignee of

the trustee. The beneficiary on becoming

administrator for the creator of the trust

does not waive this right. by an assign

ment to the trustee of “any interest the de

ceased may have" in the mortgages. Assign

ment construed to create such a trust.

Richtmyer v. Lasher. 77 App. Div. [N. Y.] 674.

A trustee who buys property so connected

with a. trust property that it must be used

therewith. and its independent ownership

would seriously affect the use and value of

the trust property. cannot retain the same

for his own benefit. Railroad terminals.

Seacoast R. Co. v. Wood [N. .7. Eq.) 56 Atl.

337.

86. Jeffrey v. Towar [N. .T. Eq.] 54 Atl.

817.

87.

634, 66

Seacoast R. Co. v. Wood [N. .1. Eq.]

56 Atl. 337. A trustee who is also a mort

gagee cannot by purchase in his own inter

est at the foreclosure free the property from

the trust so as to hold the sum realized on I.

later sale. Falkner v. Dooly [Utah] 75 Pan.

854.

08. Accounting required where 2 months

after sale of stock the trustee before trans

fer bought and took a transfer directly to

himself. Wing v. Hartupee [C. C. A.] 122

Fed. 897.

’80. Benson V. Benson, 97 Mo. App. 460, 71

S. W. 360.

70. Butman v. Whipple [R. 1.] 57 Atl. 379.

71. Not being a dealing with estate. Bush

v. Webster, 24 Ky. L. R. 1884, 72 S. W. 364.

72. Griffin v. Train, 90 App. Div. [N. Y.]

16. A successor in trust may rebut the pre~

sumption that a check to the wife of a de

ceased trustee was in payment of a debt.

Evidence held not to show a. loan to the

wife. Griften v. Train, 40 Misc. [N. Y.] 290.

Memoranda in writing of deceased trustee

purporting to contain a list of debts of estate

are admissible. Id.

1'8. Walsh v. Robinson [Mich.] 97 N. W.

55.

74. Newton v. Rebenack. 90 Mo. App. 650.

75. The beneficiary must fully understand

his rights. Newton v. Rebenack. 90 Mo. App.

650. A release by the beneficiary to the

trustee must be affirmatively shown to be

fair and Just. Moore v. Moore [C. C. A.] 121

Fed. 737.

16. Though worth very little with assess

ment unpaid. Loetcher v. Dillon, 119 Iowa,

202, 93 N. W. 98.

77- Thayer v. Dewey [Mass] 69 N. E. 1074.

A trustee for investment is liable for a loan

not such as an ordinarily prudent man not
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intention to give the trustees as full control as the settler had had," or though

they are empowered to deal with the property in any way they may see fit."

When a sale of trust realty results merely in equitable conversion, leaving life

estates stand, a re-investment is necessary.“

A trust company is not negligent in failing to take precautions imposed by

the laws of a foreign state to protect corporate stock from the claims of creditors.“

Though property made over to trustees is not of the kind in which trust funds are

ordinarily invested, it need not be altered unless required by reasonable pru

dence," but a testamentary trustee may become liable for improper investments

by the executor by receiving the securities at the value of the fund invested and

reporting them so.“

Investments need not be within the state in all cases.“

stock of private corporations is not a proper investment.“

Preservation of assets and rcduclion to possession.——Trustees are liable for

failure to take charge of trust property unless worthless or so damaged that in

their honest and best judgment it is not for the best interest of the trust,“ they

should use the care of an ordinarily careful and prudent man in his own business

under the same circumstances, in keeping ofi squatters and trespassers." Whether

they take possession within a reasonable time is usually a question for the jury."

Failure to use best judgment and reasonable skill to raise money from estate im

poses liability for suiferancc of tax sale."

Where the trustee has no power to prevent the beneficiary from taking posses

sion, he is not accountable to the beneficiary for rents received while the grantor

was in possession."0

Where a trust fund for the support of children is invested in land the trustees

may allow the parents of the beneficiaries to take possession and execute mort

gages to the trustees, off-setting the support of the beneficiaries against interest.”

Delivery of control to beneficiary—If the trustee is directed to allow the bone

ficiary to participate in management, he may deliver trust stocks to the beneficiary

with power to pledge to secure a loan to the estate," and a pledge of trust securi

ties by the beneficiary is ratified by the trustee by crediting himself with the

stock as delivered to the beneficiary for investment."

As a usual rule the

ing in his own: affairs would make. Loan 83. Both the executor and trustee may

without security to one whose property was he charged. Brigham v. Morgan [Mass] 69

mortgaged in excess of its value. Hitchcock

v. Casper [Ind. App.] 69 N. E. 1029. Must

exercilo common skill, common prudence and

common caution. In re Hart‘s Estate, 203

Pa. 480. Where it in sought to hold a trustee

for not carrying out the trust, he may show

that persons who had embarked in the en

terprise had failed. Balding v. Archer, 131

N. C. 287.

78. Appeal of Davis, 188 Mass. 498, 07 N.

E. 604.

70. They must still exercise good faith.

Spier v. Hyde. 92 App. Div. [N. Y.] 467.

on. Where a. trustee held an estate for the

benefit of a life tenant-and n remaJnder

man. and the estate was sold under statute

(Price act). he was required to reinvest the

proceed. and pay the income to the lite

tenant. The life tenant was not entitled to

the proceeds. In re Penn-Gaskell'l Estate

[Pm] 67 Atl. 715.

81. N. J. Const. Co. v. Farmers' L. & T.

Co.. 39 Misc. [N. Y.] 672.

8:. Gen. 8t. 1902. i 225.

Bridgeport Protentant

[Conn.] 57 Atl. 166.

Beardsley v.

Orphans” Asylum

N. E. 418.

84. There in no arbitrary ilxod rule that

an investment must not be in fixed property

outside the state. Thayer v. Dewey [Mass]

69 N. E. 1074.

85. Investment of more than a. fourth of

the funds in bonds and stock of a single rail

road held unauthorized. Appeal of Davis. 188

Mass. 499, 67 N. E. 604. Investment of 810,

000 in bonds of foreign manufacturing cor

poration held unauthorized. In re Hart’s

Estate, 203 Pu. 480.

86. Felled timber on estate.

Archer, 181 N. C. 287.

87. Balding v. Archer. 131 N. C. 281‘.

88. Power to sell or manufacture timber

£g7pny debts. Balding v. Archer. 131 N. C.

80. Balding v. Archer, 131 N. C. 287.

00. Passive trust for married woman.

Perkins v. Brinkley. 133 N. C. 154.

_ 01. Muliurd v. Muliord [N. J. Eq.] 53 Atl.

‘9

Belding v.

in. Freeman v. Bristol Sav, Rank [Conn.]

56 Atl. 627. Pledgoc in good iaiih cannot be
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Estappel of beneficiaries to question ads may result from acceptance of bene

fits,“ but ratification of a loan is not shown by acceptance of a note without ob

jection." Beneficiaries of mortgage securities in possession of the mortgaged

property cannot assert the statute of limitations against the trustee, on his attempt

to foreclose, in order to hold him personally liable."

(§ 7) F. Creation of charges, mortgage and lease of estate. Power to lease.

—A trustee to manage and apply income to support may lease,M and under a

trust to sell for creditors, a lease may be made pending sale." A lease cannot be

for a longer term than the trust," but an excessive term is valid as long as the

trust oontinues.‘ _

Under a lease with a covenant to renew, receipt of rent by a beneficiary does not

authorize specific performance on the theory of part performance, where the bene

ficiary does not know that the lease is invalidated by the statute of frauds and the

action is unknown to the trustees who have refused to renew and with whom the

lessee is dealing for continued occupancy.z

Mortgages—Statutes regulating sales by trustees do not apply to mortgages

under power in the deed.‘

A power to sell does not confer a power to mortgage.‘

executed to raise money to pay taxes and liens.‘

A mortgage may be

Under a power to mortgage to

execute trust, unimproved lots may be mortgaged for the erection of a building

thereon to make them productive.‘

Beneficiaries are estopped from objecting to a. mortgage by signing a stipula

tion authorizing an order of court permitting it.‘ A judgment of foreclosure will

not be deemed an approval of an unauthorized mortgage, when there is no showing

of its necessity or of an application of the funds to the estate.8

Unless so provided in the deed, the mortgagee is not required to see to proper

application of funds.. A purchaser under a decree foreclosing mortgage is en

titled to protection if the court has jurisdiction of the parties and subject-matter."

(§ '7) G. Sale of trust property.“—Trustees have no power of sale unless

conferred by the deed or will" or necessarily implied therefrom ;“ otherwise, con

held for conversion without repayment of

the loan. M.

”. Freeman v. Bristol Sav. Bank [Conn.]

56 Atl. 527. In an action against a. pledges

for conversion, 8. defense that. the pledge

was made by one with authority does not

depend on priority of contract between the

pledges and the recipient of the loan. Id.

94. Acceptance of income for 19 yearn.

Dresser v. Travis. 39 Misc. [N. Y.] 358.

95. Hitchcock v. Casper [Ind. App.] 69 N.

E. 1029.

96. Mulford v. Muliord [N. J. Eq.] 63 At].

79.

97. It the terms as to continuance and

rental are reasonale Hutcheson v. Benne

fleld. 1.15 Ga. 990.

as. Without express power

Laws, § 8839).

93 N. W. 437.

09. Held that under a. direction to pay in

come to widow for life and at her death to

divide and hold portions in trust, a lease

could be made only for life of widow. In re

City of New York, 81 App. Div. [N. Y.] 27.

1. In re City of New York, 81 App. Div.

[N. Y.] 27.

z. Winslow v. Baltimore & 0. R. Co., 188

U. S. 646.

3. Ky. St. 1903. § 2356. Walter v. Brugger

[Ky.] 78 S. W. 419.

[3 Comp.

Gear v. Traders‘ Bank [Mlch.]

4. Potter v. Hodgman, 81 App. Div. [N.

Y.] 338.

5. Walter v. Brugger [Ky.] 78 S. W. 419.

52:, 1. Boon v. Hall, 76 App. Div. [N. Y.]

8. Potter v. Hodgman, 81 App. Div. [N.

Y.] 238.

!. Ky. 8t. 1903. § 4846.

[Ky.] 78 8. 'W. 419.

10. Walter v. Brugger [Ky.] 78 S. W. 419.

11. See Foreclosure of Mortgages on

Land, 2 Curr. Law, p. 14, for sale under deeds

of trust to secure debts.

12. Where trustees have no power to sell,

a. provision for purchase by tenant is inop

erative. Winslow v. Baltimore & 0. R. Co.,

188 U. Sv 646, 47 Law. Ed. 635. Where an

executor has turned over to the testamentary

trustee, the property mentioned in the will

and made final settlement, his ofl‘lce ceases,

so that his resignation and the subsequent

appointment of the trustee as administrator

do bonis non gives the latter no authority

not otherwise possessed. to convey any part

of the trust property. Cox v. Shelby County

Trust Co. [Ky.] 80 S. W. 789.

18. A power or sale is implied from a di

rection to invest realty in bonds and mort

gages. Flanner v. Fellows, 206 111. 136, 68

N. E. 1057.

Walter v. Brugger
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sent of all beneficiaries is necessary to permit a sale without order of court.“ The

beneficiaries cannot force a sale to themselves."

A sale by one of co-trustees entrusted with a power of sale is not a. conversion."

Provisions for sale may be so read as to make a power conditional or discretion

ary," or imperative," or for cash only," or one to sell at private sale without order of

court,’° or, under conditions stated, to authorize private sale by one trustee like all

were jointly authorized to make,‘1 or to enable substitutes to sell at discretion" if

proper administration according to the settlor’s intent requires. A power to sell and

a power to revoke or alter may be exercised separately." A provision that the

trustees shall not sell all the property unless a stated sum may be realized does not

prevent sale of a portion in good faith and for a fair value, unless the sale of a por

tion injuriously affects the res " Where corporate stock is converted into realty

by division of land constituting the corporate assets, the realty may be sold by the

trustee under a power to sell the personalty."

Order of court—A sale may be under order of court as a change of investment

and not in pursuance of the power in the instrument.2° After an unauthorized sale

by a trustee, the court may appoint the trustee and another receiver to sell on a

bill to set aside the sale, for an accounting and a receivership to sell, it appearing

that the former sale was rescinded.“ .

Statutes controlling procedure are not applicable to cases already begun."

Trustees for creditors and administrator of deceased grantor may join in proceed

ings for sale.” Contingent remaindermen need not be parties to authorize con

veyance of a fee simple title by the trustee, where he being authorized to sell for

reinvestment with consent of life tenant does so under direction of equity."0

What may be sold.-—A contingent estate may be sold.u

14. Civ. Code, 1895. i 3171. A power of

sale cannot be engrafted on a. deed to a

trustee for a syndicate of bondholders by a

private understanding of the equitable own

ers. Burwell v. Farmers' & Merchants'

Bank. 119 Ga. 63!.

15. Trustee to hold until beneficiaries

should agree to sale and then to sell and

divide proceeds may refuse to go on with

sale at which sole bidder was a representa

tive of beneficiaries who had agreed to take

a conveyance as tenants in common. French

\'. “'estgate. 71 N. H. 510.

1‘ Goldschmidt v. Meier,

73 Fee. 934.

17. Deed held to confer a choice between

a sale of timber land to pay a debt. and the

manufacturing of the timber for the same

purpose. Belding v. Archer, 131 N. C. 287.

18. “'lll construed to show a purpose to

sell as a primary object of a trust and an

imperativv duty to sell. McLenegun v. Yel

ser. 115 \Vis. 3M, 91 N. W. 682.

10. A provision for transfer of the corpus

of the trust to a. corporation on assent of a

majority in interest of the beneficiaries and

for division of proceeds contemplates a sale

in cash. Moody v. Flngg, 125 Fed. 819.

20. “'here a testamentary trustee was au

thorizcd to sell the real estate whenever it

would bring a fair price, he had authority

to sell at private sale without obtaining

leave of the court or advertising the sale.

(‘0! v. Shelby County Trust Co. [Ky.] 80 8.

W. 789.

2|. A power of private sale to era-trustees.

followed by a provision that n truslce may

on default in Pa5‘mcnt of sums due him

have the optic: to enforce the Instru

140 Cal. xvii.

It may be in an un

ment by a public sale by him individually,

allows the co-trustecs to sell at private sale

for the purpose of paying the individual

trustee's debt. Balding v. Archer. 181 N. C.

287.

22. Where a will directed that if a. trus

tee therein appointed should fail or refuse to

serve, the court should appoint a successor.

and that all the real estate should be sold

whenever it would bring a fair price, the

power to sell was not limited to the trustee

named. but the successor appointed by the

court had like authority. Cox v. Shelby

County Trust Co. [Ky.] 80 S. W. 789.

23. A valid conveyance need not "re

voke" the trust. Connely v. Haggarty [N.

J. Eq.] 66 Atl. 871.

24. Beiding v. Archer, 131 N. C. 287.

25. Magnolia. Park Co. v. Tinsley, 96 Tex.

364. 73 S. W. 5.

20. Pub. St. c. 141. i 20; Rev. Laws. c. 147.

5 15. Taft v. Decker. 182 Mass. 106. Securi

ties belonging to a trust estate of a. decedent

which are in danger of depreciation may be

sold and the proceeds invested, by the order

of the probate court. Guthrie v. Cincinnati

Gns & Elec. Co., 2 Ohio N. P. (N. S.) 117.

27. Burwell v. Furmers’ & Merchants'

Bank, 119 Go. 633.

28. Laws 1897, e. 136, amending Real

Property Law. 1 87. In re Asch, 15 App. Div.

[N. Y.] 486.

29. Robinson v. McDowell, 133 N. C. 182.

30. Sale was made to apply life tenant's

interest to his debts and principal was held

for remaindermen. Moore v. Scott. 66 B. C.

283.

3|. Laws 1896. e. 547, I 85. In re Asch.

75 App. Div. [N. Y.] 486. A trust estate con
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divided portion of realty." A remainderman subject to a power of sale in the

trustee of a life estate possesses no equity superior to that of a. bona fide purchaser

from the trustee."

Conl'cyanccs need not recite the terms of the trust nor need such terms follow

the signature of the trustee.“ When the conveyance is defective only in manner

of execution, it will be aided in equity." A trust to reconvey is well executed by

conveyance after scttlor's death to his heirs."

Application of proceeds—Purchasers under an exprew power are not held to

see that the proceeds of sale are devoted to the purposes of the trust." Where the

beneficiaries are infants, statutes requiring proceeds of sale to be paid into court

apply." After a homestead has fallen in, a trustee for creditors may apply pro

ceeds of its sale to debts not enforceable against it,” and where there is no limita

tion as to time of sale, to debts that are barred.“

Effect of invalid sale—Persons advancing money used in improving the trust

estate on the strength of a mortgage by the grantee of the estate under a deed void

as in violation of the trust are entitled to a lien as against the beneficiaries and re

maindermen.“ A beneficiary may attack an unauthorized conveyance, though in

duced by his release to the trustee." A deed executed to the purchaser by the re

inaindcrmen to cure an ineffectual conveyance by the trustee will not be set aside

on an unsubstantiated claim that it was delivered without authority.“

(§ 7) H. Actions by and against trustees.“—The trustee has the power and

duty to invoke the aid of equity to protect the trust estate independent of provisions

in the deed,“ and he is bound to prosecute actions, if in his reasonable judgment.

to the best interest of the estate.“ A foreign trustee of a decedent may sue in

Washington to collect debts where not in interference with rights of local creditors.‘T

As a general rule, matters concerning trust estates are of purely equitable cogni

zanee.“

will lie, but not sooner.“

tingent on the expiration of a life estate

during minority of children of the lite t;n

ant, who were beneficiaries, passes by sale

under order of court before the happening

of the contingency, though the trustees do

not convey. It is so though the children

should all die before the life tenant. Id.

82. “'here (or benefit of estate. Laws

1896. c. 547. I 85. In re Asch, 75 App. Div.

[N. Y.] 486.

33. Connely v. Haggarty [N. J. Eq.] 56

Atl. 311. _

34. Conveyance signed individually held

sufficient. Connely v. Haggarty [N. J. Eq.]

56 Atl. 371.

35. Lack of acknowledgment in terms.

though it was proven. Connely v. Haggarty

[N. J. Eq.] 56 Atl. 371.

88. Where a grantee accepts a convey

ance on a verbal understanding to reconvey

to the grantor in case he recovers from an

operation. and if he dies to convey to his

children. a. conveyance on the grantor's

death to the children will be deemed a per

formance of the understanding and will be

upheld. Collins v. Collins [Md.] 57 Atl. 597.

37. Land devised for lite with power to

sell and invest proceeds [Ky. St. 1899. §

4846]. Miller v. Stagner, 25 Ky. L. R. 650.

76 S. W. 160. Devised in trust for children

with power to sell and reinvest in other

lands [Ky. St. 1899, § 4846]. Robinson v.

Pence, 25 Ky. L. R. 733. 76 S. W. 368.

After a trustee’s account is settled, an action for money had and received

88. Payment cannot be directed to be

made to the trustee under Civ. Code, i 498.

and a sale under such direction does not di

vest intant‘s title where trustee does not

account. Bullock v. Gudgell. 25 Ky. L. R.

1413, 77 S. W. 1126.

8:9, 40. Robinson v. McDowell, 133 N. C.

1 .

41. Money protected estate and increased

its value. Staats v. StormI 76 App. Div. [N.

Y.] 027.

42, 48. Stats 7. Storm, 76 App. Div. [N.

Y.] 627.

44. Actions to establish the trust and rem

edles of beneficiaries, see post. i 10.

45. Old Colony Trust Co. v. Wichita, 123

Fed. 762.

40. Belding v. Archer, 131 N. C. 287.

47. Fidelity Ins. T. 8: S. D. Co. v. Nelson,

30 Wash. 340, 70 Pac. 961.

48. A trustee who is also a beneficiary

under a trust for creditors cannot maintain

an action in trover for damages against a

‘o-trustee who has disposed of the property;

the remedy is in equity. Goldschmidt v.

Maier, 140 Cal. xvii. 73 Pac. 984. The ulti

'nate liability of a. trust fund for assess

nents on the stock of an insolvent national

\ank cannot be determined in an action at

aw. Hampton v. Foster, 127 Fed. 468.

49. Spencer v. Clarke [R. 1.] 65 Atl. 329.
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The trustee usually need not join the beneficiaries,M though they are necessary

parties to a suit to quiet title.“ The trustee cannot bring them in, in an action

against him, where his right will be protected by notice to them of its commence

ment and pendency.“2

A co-trustee need not be joined in an action against a trustee on an individual

contract,“ and a substituted trustee need not join resigned trustees, though there

is no order finally discharging them.“

A complaint on an instrument by a. trustee must show the nature of the trust."

On a bill to recover property, the trustee may set out eil'orts looking toward an

amicable settlement as hearing on the question of costs.“ He may set out the terms

and origin of the true ‘1 and my state that he has consulted counsel and directed

him to ascertain facts necessary to steps for relief."

Defenses by trustee.—A trustee with legal title may, as against garnishment

by a creditor of the beneficiary, set up any deiense it may have against the settlor.’m

§ 8. Compensation and expenses—The amount of commissions where pro—

vision is not made is frequently statutory and reckoned on the amount collected

and paid,“0 and is apportioned as one commission between co-trustces,"l unless the

statute allows each a full commission.“2 If not fixed, it is a reasonable amount in

view of the service rendered and its efficiency." Statutes fixing commissions for

like services by personal representatives may be taken as a guide.“ A trustee can

not apply the trust fund in payment of his services rendered prior to the creation

of the trust.“ Where the circumstances are unusual, the trust of long duration,

and where the fund has been largely increased, commissions may be allowed on the

principal.“ While commissions on the principal are not ordinarily allowed before

distribution, an exception may be made where numerous unforeseen necessities for

sale and reinvestment have arisen, and by reason of unusual efficiency the estate

50. Burns' Rev. 8t. 1901, 5 252. Green v.

McCord, 30 Ind. App. 470, 58 N. E. 494. A

trustee for Judgment creditors may sue with

out Joining the beneficiary, to set aside con

ilicling assignments and establish the prior

ity of his own. Tompkins v. Tompkins, 123

Fed. 207.

51. Pyle v. Henderson [W. Va.] 40 S. E.

791.

52. Action to set aside an assignment of

stock to trustee in which beneficiaries are

in position of bona ilde holders. Central

Trust Co. v. Manhattan Trust Co., 84 App.

Div. [N. Y.] 425.

53- Contract by trustee to allow commis

sion for sole of trust property. Diamond v.

\Vheeler, 8O App, Div. [N. Y.] 58.

54. Action brought more than 20 years

after the substitution. Fidelity Ina. T. & 8.

D. Co. v. Nelson. 30 Wash. 340, 70 Fee. 961.

on. School Dist. No. 42 v. Peninsular Trust.

Co. [Okl.] 75 P30. 281. A complaint which in

the margin describes plaintiff as trustee, but

which in the body does not show what his

representative capacity in, is bad on demur

rer. Id.

56, 51, 58. Riley v. Fithian, H N. J’. Eq.

259.

59. May show that Judgment was obtained

through collusion to defeat. the trust. Fi

delity Trust Co. v. New York Finance Co. [C.

C. A.] 125 Fed. 275.

00. Commissions in excess of the amount

for annual settlements cannot be had. though

the trustee: make semi-annual statements

and payments of inc-une- In re Mitchell, 41

Misc. [N. Y.] ‘08. Where income is payable

semi-annually, semi-annual commissions are

allowed. In re Roberts’ Will, 40 Misc. [N.

Y.] 612.

61. Under Code Civ. Free. I 2811. but one

commission may be divided among the trus

tees where the annual income is less than

$100,000. In re Holbrook's Estate, 39 Misc.

[N. Y.] 139.

62. Where the principal was more than

8100.000. though the income for no one year

amounted to such sum. each of three trus

tees may have one commission. In re Hunt‘

Estate. 41 Misc. [N. Y.] 72.

08, 6t Trustees are not entitled to any

Certain commission for changing invest

ments. but only to just and reasonable com

pensation for services. Parker v. Hill

[Mass] 69 N. E. 336. 6% on income and

155% on principal held proper where cor

pus of fund consisting of municipal bonds

and bank stock was not changed. Central

Trust Co. v. Johnson, 25 Ky. L. R. 55, 'H S.

w. 663.

65. The trust deeds stated what disposi

tion was to be mode of the proceeds of the

estate and nothing was said as to whether

they were to be applied to the payment 0!

this claim. \Villls v. Clymer [N. J. Eq.) 67

All. 803.

86. Where several parcels of real estate

forming a. trust estate have been sold and

the proceeds reinvested. and a. very large

profit resulted to the estate. commissions on

the principal will be allowed the trustee

where the irust hns continued for many

iezliraéuln re Penn-Gaskell's Estate [Pen] 51
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has largely augmented." When trustees do no more than hold securities and col

lect the interest thereon, they are not entitled to commission on the corpus." They

are entitled to receive commiaions for the collection of accruing interest payable to

the estate.“ The transfer of an estate by executors to themselves as trustees is not

a collection." Where trustees have received a commission as executors, they are

not entitled to another commission thereon as trustees, unless distinct and addi

tional service is rendered." A malfmsant trustee should be denied compensation,"

and cannot be allowed expenses." .

Where repayment of commissions is ordered, an innocent trustee should not be

charged with interest." An allowance of a lump sum as compensation for services

as executor and trustee by a court without jurisdiction as to the trusteeship cannot

be set aside collaterally." |

Attorney fees and ea'pi‘n.~‘cs.——A trustee is entitled to reasonable attorney’s

fees for services rendered in the execution of the trust." A bequest in lieu of all

commissions, etc., covers all expenses in handling the trust funds, but not attor—

ney’s fees necessary to the businas of the estate." A proportionate sum may be

retained from a beneficiary’s share to meet a reasonable attorney’s fee incurred in an

action brought by him to surcharge the account." The trust fund should bear the

expense of its administration, but is only chargeable with those expenses incurred

for the benefit of all the cestuis que trustent."

§ 9. Arrounling and discharge. Interest—Where the trustee negligently

fails to invest, he should be charged with interest,an or where he mingles the fund

with his own.“ After possc§i0n of interest bearing securities without statement,

'7. Increase from 825,000 to over $111,000 ances. Southern R. Co. v. Glenn's Adm'r

in 40 years, the estate being lands. In re

Ponn-Geskell's Estate [Pa.| 57 All. 714.

88. They did nothing to collect or pre

serve the corpus. Kennedy v. Dickey [Md.]

67 Atl. 621. Where trustees purchased the

testator's interest in a partnership with

themselves, and the only thing they did was

to comply with their contract by accounting

to the estate. and distributing it to those en

titled, the services were not such as entitled

them to a commission thereon. Id.

0.. Kennedy v. Dickey [Md.] 57 Atl. 621.

70. They are not entitled to a commis

sion as trustees. Kennedy v. Dickey [Md.]

67 Atl. 621.

71. A testator appointed the same per

sons, his executors and trustees. By mere

matter of bookkeeping, they transferred

from themselves as executors to themselves

as trustees. Kennedy v. Dickey [Md.] 57

Atl. 621. A trustee executor cannot claim

full commissions on the estate in both ca

pacities. where the functions are coexistent.

In re Hitchlns, 39 Misc. [N. Y.] 767.

1'2. Newton v. Ribennck. 90 Mo. App. 660.

Denied. In re Hart's Estate, 203 Pa. 496;

Hanna v. Clark, 204 Pa. 145; Fellows v.

Loomis. 204 Pa. 227.

78. Where for 17 years has refused to pay

income, claimed trust estate and caused liti

gation and accounted only under compulsion.

Hanna v. Clark, 204 Pa. 145.

74. A trustee cannot be charged with in

terest on extra commissions which he is or

dered to repay where they were first taken

under express authority of decrees which

are subsequently reversed on the admission

into the case of another party as assignee

of claims which had previously been repre

sented by at'orneys consenting in the allow

[Va_] 46 S. E. 776.

75. Canfield v.

Fed. 1.

76. In sale and redemption of lands.

lis v. Klymer [N. J. Eq.] 57 Atl. 803.

7‘7. Portion of fees for services rendered

to trustee also in capacity of executor held

properly charged against estate. In re

Howe, 42 Misc. [N. Y.] 172.

78. Thoma v. Allen, 24 Ky. L. R, 987, 70

S. W. 410; Id., 24 Ky. L R. 1286, 71 S. W.

431.

79. Where bondholders were divided and

one part sought to wrest the estate from the

others. Somerset R. v. Pierce [Me] 57 Atl.

888.

80. Simple interest should be charged on

uninvested funds where the trustee is not

shown to have wasted the estate or derived a

profit. Canfleld v. Candeld [C. C. A.) 118

Fed. 1. In the absence of a showing that

he could not loan or that he kept the trust

funds separate from his own. Isler v. Brock

[N. C.] 46 S. E. 951. Where notes were

transferred to a son by an absolute bill of

sale, but really in trust, the son cannot be

charged with interest unless they are used to

his profit or he is negligent in investing or

not doing so. Martin v. Martin. 43 Or. 119, 72

Pac. 639. Proper to charge 6% on finding of

hnd faith. Brigham v. Morgan [Mass.] 69

N. E. 418.

81. Erie School Dist. v. Griffith, 203 Pa.

123. 6 per cent. charged on money of wife

used by husband which was held on under

standing that it should be paid her children

at his death or sooner at his election. Stan

ley's Estate 7. Pence, 160 Ind. 636, 66 N, E,

51.

Canfield [C. C. A.] 118

“'ll
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the trustee should be charged with at least simple interest from the time of re

ccipt."

As to stock wrongfully withheld, the trustee must account for all sums re

ceived thereon with interest, when it is practically converted into money by sale of

all corporate assets."

Appropriated assets—Where securities are converted to personal use, trustee is

chargeable with value at time of conversion as shown by actual sales at that time."

Where funds have been diverted first by a single trustee and then by co-trustees

and property of the first has been turned over, it should be applied first to the pay

ment of sums necdful for its preservation, then to the debt of the individual trustee,

and then to that of the co—trustees." Where the trustee takes a trust deed as a

sham to secure a loan never in fact made, he cannot be charged for a release of the

deed without repayment of the loan.“

Improper investments—Where the trustee makes an improper loan, he is

chargeable with the amount thereof with interest at the legal rate from the time he

is in default ;" but on an unauthorized loan to a corporation of which the trustee is a

stockholder, he cannot be charged with more than the interest received where there

is no loss and the rate realized equals the customary rate." If the trustee is also

executor, he is chargeable for loss in both capacities.”

A trustee may be charged with rents and credited with expenditures for a

building erected by his wife on the estate.”

The trustee may take an improper investment with which he is surcharged on

making it good to the estate.“

Credits and charges.—The trustee should be allowed for all proper expendi

tures.” A trustee who under order later reversed has paid money to the wrong

person will not be charged for refusing a refund offered subject to unreasonable

conditions."

Jurisdiction of accounting is in the court of general equity powers, unless the

contrary has been provided by statute.“ A Federal court will remit such relief to

the proper state court, if it appears capable of better administering the remedy."

8i. Owsley v. Owsley. 25 Ky. L. R. 1194,

77 S. W. 394.

83. Loetcher v. Dillon,

N. W. 98. '

84. In re Hart's Estate, 203 Pa. 488.

85. Westeriloid v. Rogers. 174 N. Y. 230. 66

E. 813.

86. Lang v. Manger, 206 111. 475, 69 N. E.

493.

81. Hitchcock v. Cosper [1nd. App.] 69 N.

E. 1029.

RR. Cannot be held for any part of the

profits or regarded as using funds in his own

business. In re Rowe. 42 Misc. [N. Y.) 172.

HO. Brigham v. Morgan [Mass.] 69 N. E.

418.

no. McCall v. Burk. 25 Ky. L. R. 643. 76

S. \V. 177. Evidence held insufficient to

charge trustee with rents where not in ex

cess of expenditures for support. Id.

ill. In re Maiiland, 81 App. Div. [N. Y.)

633.

92. Evidence held not to authorize nllow

ance to trustee of board of plaintiff on es

inblishmcnt of trust. Martin v. Martin, 43

Hr. 119, 72 Fee. 639.

08. Where dividends were paid by ; gum

mentary trustee to life beneficiaries as in

come. though subsequently determined to be

119 Iowa. 202, 93

N.

principal. which payments were npnrnvpd by

dacrecs settling the trustee's finui iii-Innii'ill.‘

he is not liable for refusing refund ten

dered on condition that he sign a receipt re

citing that the dividends were erroneously

ggéd as income. In re Elting, 87 N. Y. Supp.

1H- Sse' article, Jurisdiction. 2 Curr. Law.

p. 604. A proceeding for accountan of tes

tamentary trustees, which involves a. cause

of action for breach of duties coirnizable only

in court of equity and a construction of a

will. who were not before the county court

sitting for probate business is properly

brought in the district court [Const. art. 6.

1 Mills' Ann. St. p. 265. fi 11]. Currier v.

Johnson [Coio. App.] 73 Fee. 882. Surrogate

cnnhot on accountinz under Code Civ. Free.

5 2743 determine effect of conveyances and

releases between beneficiaries and direct a

distribution accordingly, though all benefi

ciaries consent. In re United States Trust

Co., 80 App. Div. [N. \'.] 77. Under Code (‘iv.

Proc. II 2811 2813, surrogate cannot exercise

equitable powers. Id. Statutes authorizing

an executor to settle the accounts of a de

ceased trustee in the orphans‘ court does not

deprive chnncery of its jurisdiction of a suit

for an accounting bromzht by the beneficiary

against the administratrix of a deceased

grizistee. lilvnna v. Evans [N. J. Eq.] 5? .\il.

l .

it“. A Federal court will leave the m’iilf‘?
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Where power concurs, one exercise of it does not exclude other courts from later

suits.“ A trustee appointed by a foreign court is amenable only to that court. and

the fact that his residence is in another jurisdiction will not confer authority there

to control administration or require aceountahilit_v;°’ but where a foreign court has

surrendered possession of the fund, the trust is subject to equitable cognizance in

the state in which the funds have been invested and the beneficiaries are resident.“

Procedure on accounting.-—\\'here a trustee has mingled trust funds with other

funds, a demand therefor is not necessary as a condition to bringing a suit for

an acmunting.” A suit to compel an accounting can be maintained against a

trustee only in his representative capacity.‘ The remedy against representatives

of a deceased trustee lies primarily through his estate in due course of administra

tion;: but sometimes they may be joined as defendants.‘ In an action to compel

an accounting, all parties interested in the fund are necessary parties.‘ Interested

persons like sureties may file objections to accounts,‘ and show cause, but not after

the time allowed.‘ An accounting should be taken from the date of first com

plaint as to the manner in which income is being applied.1

moneys of the estate must show vouchers therefor in order to receive credit.3

A trustee who pays out

It

is presumed that proceeds of timber sold are applied to reduction of a lien on the

land rather than to other indebtedness due from the trustee as such.’

An interlocutory order compelling the trustee to pay the fund into court should

not be made where he denies liability."

A surrogate’s decree on an accounting is not conclusive in subsequent account

ings as to items erroneously allowed," or matters not passed on.“

of stating an account to a probate court.

where it appears that it can be better done

in that court, on setting aside a conveyance

fraudulently obtained by the trustee. Crock

er v. Onkes, 117 Fed. 363.

08- The settlement of accounts of trustees

in the orphans' court does not make all sub

sequent accountings subject to its exclusive

jurisdiction. Evans v. Evans [N- J. Eq.] 57

Ail. 872.

W. Schwarts v. Gerhardt [0r.] 76 Pac.

698.

(B. Decree of German court declaring a

will void and directing the surrender of cer

tain property to plaintiff's father and declar

ing the usufruct to be in him until their ar

rival at the age of 18, held to surrender

custody. Schwartz v. Gerhardt [0r.] 75 Pac.

698.

99. Tax sale certificates deposited as se

curity for certain notes, mingled with the

security of other notes. Vaughn v. Rhode

Island M. & T. 00., 24 R. L 350.

1. To compel s. testamentary trustee to

render an interlocutory account. Leonard v.

Pierce, 87 N. Y. Supp. 978.

2. Establishment of claim against estate

of deceased trustee, see Estates of Decedents,

1 Curr. Law, p. 1090. Motion to compel ex

ecutrix of deceased trustee to account for

lrust is barred in 6 years. In re Cruik

shank’s Estate, 40 Misc. [N. Y.] 325.

3. Where the administratrix of a deceas

ed trustee has not accounted to the surviv

ing trustee a suit by a beneficiary for an ac—

~-ountlng is properly brought against them

jointly. Evans v. Evans [N. J. Eq.] 57 At].

~Q72. In a suit by a beneficiary for an ac

eountlng against a trustee and the admin

.srratrix of a deceased trustee, an allega

(;on that the complainant is administrator of

the other beneficiary does not render the bill

multifarious. Id.

4. Where property was devised to a trus

tee to pay the income to as Judgment debtor's

mother for lifeI remainder to said judgment

debtor and. if he died before his mother, to

certain other devisees, such devisees were

necessary parties to an action by the judg

ment debtor's receiver to compel an inter

locutory account showing the condition of

the fund. Leonard v. Pierce, 87 N. Y. Supp.

978.

5. Sureties of a testamentary trustee may

file objections to his accounts on a. voluntary

accounting [Code Civ. Proc. i 2802]. In re

Slil's Estate, 41 Misc. [N. Y.] 270.

8. 10 days to show cause against ratifica

tion of auditor's statement of account held

sufficient as against exception on 9th day.

Clarke v. O'Brien, 97 Md. 732.

7. Maher v. Aldrich, 205 111. 242, 68 N. E.

810.

8. A trustee was refused credit for a.

judgment paid against the estate, the pay

ment of which he sought to establish by his

own testimony. Willis v. Klymer [N. J. Eq.)

57 Atl. 803.

9. Howard v. London Mfg. Co., 24 Ky. L

R. 1934. 72 S. W. 771.

10. Blanton v. Heckscher, 101 Va. 42.

11. In re Hunt's Estate, 41 Misc. [N. Y.)

72. In New York, parties to the final ac

counting of a testamentary trustee are pre

cluded by the decree approving the account

from afterwards charging the trustee with

a. devastavit in failing to recover from life

beneficiaries real estate dividends paid out

as income, but which were afterwards de

termined to constitute principal of the es

tate. In re Elting, 87 N. Y. Supp. 833. A re

mainderman not in esse at the time of the

decree was also precluded. Id.
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Opening account—Equitable relief will be granted as to a fraudulent settle

ment acted on without knowledge of the beneficiary and of which she do not learn

until too late to appeal." The refusal to open an account does not estop the as

sertion of invalid acts of the trustee on a subsequent accounting.“

§ 10. Establishment and enforcement of trust and remedies of beneficiary.

A. Express trusts. Jimsdiciion.“—An action at law is not a proper remedy to

enforce performance." Equity has jurisdiction of a bill to determine whether on

the face of a will a. trust was created."

Lashes and limitations—Lashes will not be imputed in the absence of great

delay or gross negligence," nor when occasioned by the trustee," and not until after

a. refusal to perform.20

Limitations may run in favor of the trustee unless the trust is peculiarly with—

in equitable oognizsnoe," but do not run against a. breach while the trust is valid

and continuing.”

Who may sue—As a rule the beneficiaries have no independent right of action

until the trustee has refused to sue," but a. beneficiary may sue to protect his pos

session without his trustees," though an execution sale cannot be enjoined by the

bmeficiaries where the trustee does not deny the trust and the execution runs agai nst.

a stranger to the title.“ The beneficiary of a. trust for investment who also is the

creator revokes it by demand of repayment, and may thereafter sue at law for re

payment."

13. A decree in accounting does not eaten

the beneficiary irom questioning a prior act

of the trustee not passed on. In re Long

Island Loan & Trust Co., 92 App. Div. [N.

Y.-] 1. The trustee must show that the ques

tion was litigated. 1d. Entry in report held

insufficient to estop beneficiary from object

ing to a. sale by the trustee. 1d. The di

vision of u testamentary trust estate into

five separate trusts, disclosed in an account

ing by the trustee. and approved by the sur

rogate, becomes res judicatn. In re Elting.

87 N. 1'. Supp. 833,

18. Aldrich v. Burton, 138 Cal. 220, 71 Pac.

169.

14. In re Long Island Loan & Trust Co.,

92 App. Div. [N. Y.] 1.

15. A circuit court has Jurisdiction of a

suit involving construction of a will, a writ

ing declared to evidence a trust and an

agreement terminating it. Spencer v. Spen

cer, 3i Ind. App. 321. 67 N. E. 1018.

16. Civ. Code, i 853. Ejectment will not

lie against trustee to enforce trust to con

vey. “'liito V. Costigan, 133 Cal. 564, 72 Pad.

178.

17. The bill asserted that the trust was

illegal; the defendants denied such illegal

ity. Orr v. Yates [Ill.] 70 N. E. 731.

18. Mnher v. Aldrich, 205 Ill. 242, 68 N. E.

810. Accounting in tavor of grantor of

trust sell nnd pay debts refused after 80

years where land did not exceed in value the

amount of debts. though there was no sale.

Person v. Fort, 64 S. C. 602. Courts will not

enforce a parol trust where a great lapse of

time has intervened since the absolute deed

was executed and the grantee has acted as

absolute owner. unless the inches in satis

factorily explained. 10 years after an obso

lute deed was made a trust was sought to be

umblighed, There was no explanation of

fered u to the rcnson for the daily. Rich

ardson v. McConnuBhOY [W. V...) 41 B. .

287.

As to general sufficiency of interest to enforce trust see the footnotes.”

1.. Falkner v. Dooiy [Utah] 76 P50. 850.

20. Owsley v. Owsley, 25 Ky. L. R. 1194,

77 S. \‘V. 394. Laches cannot be imputed be

fore a demand for conveyance under trust

to convey. White v. Costigan, 188 Cal. 664,

'12 Pac. 178.

ll. Merton v. O‘Brien. 117 Wis. 487, 94 N.

W. 340. Action for breach of trust in writ

ing is barred in 10 years. Newton v. Re

benack, 90 Mo. App. 650. Trespass to try

title by beneficiary against trustee of an ex

press trust is barred by the limitation of ac

iions tor the recovery of land. Craig v. Har

less [Tex. Civ. App.] 76 S. W. 594.

2% Trustee who purchases portion of

property cannot repudiate trust thereto so

as to star! statute. Falkner v. Dooiy [Utah]

75 Pac. 864. Statute does not run against

recovery until disuvowal by trustee. Mnher

v. Aldrich. 205 Ill. 242. 88 N. E. 810; Hitch

cock 1. Cooper [Ind. App.] 69 N. E. 1029.

28. Request must be made of trustees to

recover property before the beneficiaries can

bring an action (or its value. Stock trans

ferred to broker with notice. Robinson v.

Adams. 81 App. Div. [N. Y.] 20.

24. Injunction. (‘ape v. Plymouth Cong.

Church. 117 Wis. 160, 93 N. W. 449.

25. Brown v. Ikard [Tex. Civ. App.] 17 8.

W. 967.

’6. Spencer v. Clark, 25 R. I. 18!.

21'. Benefit of trust intended to protect

land from being sold on foreclosure passes

in grantees of land. Rlirhtmyor v. Laslier, 7'!

App, Div. [N. Y.l 574. One. to whom it is

agreed there shall be a conveyance may on

force the trust. Sykes v. Boone, 18! N. C.

199. Next of kin of iostutrix may enforce

trust to care for burial 10! [Code Civ. Proc.

I 2803]. In re Sill's Estate. 41 Misc. [N. Y.]

270. A residunry legntee may sue for mis

use of fund during life of life tenant. where

he has! an interest. Earl. v. Earle. 173 N. Y.

480. (6 N. Iii. 898.
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l

Dismissal on the merits is not the proper order where beneficiaries have no

right to maintain action to recover value of converted property.“

Parties—Where the construction of the trust is involved all beneficiaries should

be made parties," but where paragraphs of a will are construed as creating separate

trusts, beneficiaries and trustees under distinct paragraphs need not be joined,”

or a testamentary guardian of a beneficiary who has never qualified.n IIeirs and

personal representatives of the settler are not necessary parties to a suit involving

inoomc.‘2 If an equitable title is sufficient subject-matter for a trust enforceable

in equity, the rights thereto may be disclosed, without bringing in the legal title.“

One charged with holding a bond and mortgage as a trustee cannot be dis

charged on a were showing of a-rcdclivery to the scttlor and of possession by the ex—

ecutor of the settlor."

Pleading.—The usual rules are applicable." The presumptions are against

the pleader." The bill must not be multifarious." On a bill to enforce a trust

and conveyance of property where the trustee by demurrer admits a liability to

convey complainants are not bound to tender a reconveyance of a portion of the

property which he has lawfully conveyed.“

Evidence.—In order to establish a trust, the evidence must be clear and satis

factory, both as to its existence and its terms and conditions."

tablishing that funds belong to a trust is on complainant.“

The burden of cs

A decree admitting a

will declaring the trust to probate need not be shown where the receipt of money

on the trust is shown.“ Where a trust is sought to be impressed on land conveyed

without consideration, deeds of other land to defendant also without consideration

are irrelevant.“

8. Robinson v. Adams, 81 App. Div. [N.

Y.] 20.

29. Suit to enforce a trust for support.

Pfefterle v. Herr [N. J. Eq.] 55 Atl. 1103.

30. Steinway v. Steinway, 78 App. Div.

[N. Y.] 207.

31. Trust for support.

[N. J. Eq.] 55 Atl. 1103.

33. Mnhcr v. Aldrich, 205 Ill. 242, 68 N. E.

810.

38. Error in directing conveyance of legal

title held harmless. Hamilton v. McKinney,

52 W. Va. 317.

84. To be discharged as a defendant the

trustee must deliver ovm' all the property

he is charged with withholding. Mason v.

Rice, 85 App. Div. [N. Y.] 315.

85. Trust cannot be enforced on bill for

specific performance of an agreement to de

vise in the absence of proper avermenis.

Jordan v. Abney [Tex.] 78 S. W. 486. Bill

held sufficient in proceeding to charge pur

chaser from receiver with trust. Ammon

Stivers Min. Co. v. Great Northern M. & D.

Co., 119 Fed. 377. Pleadings held insufficient

to establish trust for a class or to establish

complainant’s right to sun as members

thereof. David v. Levy, 119 Fed. 799.

.6. Unless a trust is alleged to be in writ

ing or resting on agreement it will be as

sumed to be in parol and implied. Alexander

v. Spauiding, 160 Ind. 176, 66 N. E. 694. Un

der statutes requiring a liberal construction

of pleadings with a. View to substantial jus

tice, an allegation that a warranty deed was

delivered to defendant for the purpose of

satisfying certain mortgages and that de

fendant held in trust for such purpose is

2 Curr. Law—123.

Pleii'erle v. Herr

sufficient against demurrer and it will be

presumed that the acceptance of the trust

was in writing [Rev. Code Civ. Proc. §§ 117,

119, 136]. Swanson v. Swenson [8. D.] 97 N.

W. 845.

37. May not up breaches of trust under

the declaration and as a. manager of an an

socimion of the beneficiaries, but an allega

tion of a conspiracy between the executive

committee of such association and the trus

tee to effect an unlawful sale of the trust

property is not germane. Moody v. Flagg,

125 Fed. 819.

88- Teeter v. Veitch [N. J. Eq.] 57 Atl.

160.

89. Where an insolvent sought to estab

lish n. trust for his benefit as against pur

chasers of his stock of goods and of judg

ments against him, evidence held insufli

cient. Lurie v. Sahath, 208 I11, 401, 70 N. E.

323. Where it was: sought to establish an

express trust by oral testimony, against an

absolute deed. after a lapse of 30 years, the

grantee being dead, and having in his life

time exercised complete control over the

property. the evidence held insufficient.

Faulkner v. Grantham [W. Va.] 47 S. E. 78.

40. In re Fague's Estate, 19 Pa. Super. Ct.

638. On a. bill to declare a trust in funds,

they must be shan by complainants to be

still in esse or to have been disposed of in

such manner as to be capable of being fol

lowed in equity. Otherwise complainants

will be remitted to an action at law. Gard

ner v. Whitford, 24 R. I. 253.

41. Elizalde v. Elizalde. 137 Cal. 634, 66

Pac. 369, 70 Pac. 861.

42- Ratliit v. Ratliff, 131 N. C. 425.
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Costa—On appeal from animal to take jurisdiction, the court on reversal

has no data on which to award or apportion costs.“

(§ 10) B. Constructive trusts. Venue.—Action is properly brought where

the corpus, if realty, is situated.“

Lashes and limitations—The rules are similar to those governing other

trusts.“ Limitations commence to run against a cause of action for money held

under a constructive trust from the time the beneficiary has notice.“ A mere ad

mission of the receipt of money for the benefit of another does not transform a

constructive trust into a continuing one so as to postpone the running of limita

tions," or from a repudiation where there is no actual fraud.“ Acquiescence may

bar relief.“

Where a constructive trust arises from a trust in favor of an ancestor, limita

tions run against the heir from the time they begin against the ancestor.‘0

Pleading.-—-A complaint seeking to establish a constructive trust must allege

fraud.u

an express trust.”

It need not allege a consideration.“ The averments must not establish

Relief granted.“-—On dccreeing a constructive trust, the matter of an aecount~

ing may be reserved.“

(§ 10)

funds though there is an adequate remedy at law."

proper proceeding to impress a trust on a deposit of freights."

C. Resulting trusts—Equity may impose a lien on land for trust

A libel in admiralty is the

Demand before

suit is unnecessary where trustee admits a confusion."

Laches and limitations.“—Delay for a short time may bar relief where rights

of third parties intervene,“o otherwise lachcs does not run against the beneficiary

until the trustee disavows the trust,“ or while the beneficiary is in possession."

43. Currier v. Johnson [Colo. App.] 75 Pac.

1079.

44. Action to establish trust in land is

trinble where land is situated though de

fendant resides in another county and fraud

is alleged [Code Clv. Proc. l 892]. Booker v.

Aitken, 140 Cal. 471, 74 Pac. 11.

45. A promise by a. mortgagee purchas

er at a. mortgage sale to sell at private

sale and account to the mortgagor is

barred in live years unless in writing [Act

April 22. 1856, Q 6 (P. L. 633)]. Freeman v.

Lniferty. 207 1’1. 82. Action to recover prop

erty permitted to be sold for taxes by ex

ecutor and which the executor took in his

own name the tax lease is barred only in 6

years after knowledge or the facts [Code

Clv. Proc. i 382, subd. 5]. Kelly v. Pratt. 41

Misc. [N. Y.] 31. Constructive trust not bar

red by 3 or 6 years' limitations. N. \K'. Land

Ass‘n v. Grady, 137 Ala. 219. Constructive

trust is barred in two years unless delay is

excused. lee v. Park, 135 Ala. 131.

4‘. Where some or the dislributeea of a.

trust estate collected the share of a minor

distributes who did not bring action until

limitations had run. Bridgens v. West [Tex.

Civ. App.] 80 S. “1'. 417.

41. “'here some of the beneficiaries of a

trust estate collected the share of a minor

beneficiary and acknowledged it was for her

henelit. Bridgenl v. West [Tex. Clv. App.]

IO 8. W. 417.

48. Nowia v. Tooter. 121 Iowa. 438. 98 N.

W. 905.

49. A husband after several yearn' ac

quiescence cannot assert u constructive trust

in property taken In name of his wile. by

u)lll. that it Was under cemvulslon or her

imperious temper.

130. 68 N. E. 546.

50. Lide v. Park. 135 Ala. 131.

51. Alexander v. Spnulding, 160 Ind. 176.

66 N. E. 694. 0r aver that defendant pur

chased in violation of an existing trust. Id.

0r aver that defendant received conveyance

without fraudulent intent to hold in trust

for complainant. Id. Complaint held surn

cient in action to charge purchaser at fore

closure sale as trustee though it was not

alleged in terms that he was complainant‘s

agent. Coleman v. McKee. 24 R. I. 596.

52. Arnot v. Hills, 39 Misc. [N. Y.] 95.

53. Largey v. Lena-at [Mont.] 75 Fee. 950.

M. An adjudication of title in a person

on foreclosure is not an adjudication on the

question of his status as a constructive

trustee. First Nat. Bank v. Leech, 207 Ill.

215. 69 N. E. 890.

55. Schwartz v. Gerhardt

698.

56. Farrell v. Farrell. 91 Mo. App. 665.

51. Bank of British North America \.

Freightl, etc.. or the Ansgar. 127 Fed. 859.

58. Vaughn v. Rhoda Island M. 6': '1‘. Co..

24 R. I. 350.

50. 20 years‘ delay held laches under cir

cumstances. Quairoli v. Italian Benet. 800..

64 N. J. Eq. 205. Delay tor 12 years in

asserting resulting trust in property pur

chased in her own name by daughter with

mother's funds held fatal. Smith's Guardian

v. Hotthelde. 25 Ky. L. R. 126, 74 B. W. 718.

Heirs held not barred until right of entry

accrued and equity suit tolled by action a!

law. Condlt v. Bignlow. 64 N. J. HQ. 504.

00. Dcspnrd v. Despurd. 53 W. \‘a. 443.

.1. Crowley v. Crowley [N. H.] 56 Atl.

Cline v. Cline. 204 Ill.

[Or.] 75 Pac
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Limitations do not run until discovery of the wrongful taking of title.“ Posses

sion by a resulting trustee after death of the beneficiary is presumed to be in the

same capacity," and an heir of a wife, beneficiary of a resulting trust in land held

by the husband, is not barred by the possession of the husband as tenant by cur

les .“ '
y Portia—Where reason to the contrary is not shown, all beneficiaries should

join.“ Action may be brought against the trustee alone." A corporation organized

after the conveyance is not a proper complaint nor is it made so by a prayer that

the property be conveyed to it as trustee its capacity to act as trustee not appear

ing."

PIcading.”—The complaint must contain averments bringing the case within

statutory provisions.“

Evidence."v—The existence of a trust fund cannot be established against a

grantee of land into which it is sought to be traced by the admissions of the

trustee after the grant or by judicial proceedings to which the grantee was not a

‘II

A deed from the trustee of a resulting trust to the beneficiaries is immaterial

in an action by them to enforce the trust against an execution purchaser of the

land on judgment against the trustee."

A deed from complainants to a third person describing other lands cannot be

urged as a defense on the theory that it was intended to describe the land in

suit.“

Relief granted."—A cross bill is necessary to entitle a defendant to afiirma

tive relief," but a beneficiary made defendant is entitled to relief where plaintiff

has set out his rights and prayed for relief for him though the beneficiary did

not answer and plaintifl sued in his own behalf." Defendant may be given a lien

for his protection where he has acted innocently."

A decree establishing the trust and declaring that the land belonged to a trust

190; Madison v. Madison. 206 Ill. 534, 69 N.

E. 625.

02. Houston, E. d: W. T. R. Co. v. Char

waino. 30 Tex. Civ. App. 633. 71 S. W. 401.

.3. McMurray v. McMurray [Mo.] 79 S. W.

701.

.4. Evidence held not to show renuncia

tion of trust. Williams v. Williams’ Ex'r,

25 Ky. L. R. 836, 76 B. W. 413.

06. Williams v. Williams' Ex'r, 25 Ky. L.

R. 836, 76 S. W. 413.

00. Qualroli v. Italian Benet. Soc.. 64 N. .1.

Eq. 205.

07. Action against wife by creditor of

husband. the husband having paid a portion

of the purchase money. Evans v. Staalle, 88

Minn. 253, 92 N. W. 951.

68. Quairoli v. Italian Benet. $00., 84 N. J.

EQ. 205.

09. A resulting trust in one who is also

a devises may be set up in a bill to construe

the will and settle the estate. Cresap v. Cre

sap [W. Va.) 46 S. E. 582. '

70. A complaint under Burns' Rev. St.

1901, M 3396. 3398, must aver that complain

ant furnished purchase money or that the

deed was taken in defendant's name without

plaintiff's consent. Alexander v. Spaulding.

160 1nd. 176, 66 N. E. 694.

71. See ante. I 4. for sumclency. A will

tending to show a bona fide sale is admis

sible to overcome a contention that a trust

arose from a. transfer by testator. Alex

ander v. Spaulding,

694.

72.

493.

78. Hicks v. Pogus [Tex. Civ. App.] 76 S.

W. 786.

74. Fletcher v. MeArthur [C. C. A.] 117

Fed. 893.

75. A decree declaring the beneficiary the

owner is proper in a. suit to have deeds de

clared void though a cancellation or recon

veyance might have been ordered. Jones v.

Jones. 140 Cal. 687, '14 Pac. 143. Judgment

for the amount used in the purchase cannot

be had against the person in whose name

the purchase is made unless the pleadings

are so framed. Garrett v. Garrett, 171 Mo.

155, 71 S. W. 163.

76. Skahen v. Irving, 206 Ill. 597, 69 N. E.

510.

77. McWhirter v. Bowen, 82 App. Div. [N.

Y.] 144.

78. One purchasing property with funds

advanced by another under an agreement to

hold the property as security for notes of

<nch person and a third, in ignorance that

the funds belonged to such third person is

entitled to a. lien for such notes in an ac

tion by the third to enforce a resulting trust

but not to a. dismissal of the complaint.

“'here complainant has not tendered such

sums. he should be charged with costs. Bell

v. Solomons, 142 Cal. 59, 75 Pac. 649.

160 Ind. 176, 66 N. E.

Lang v. Metzger, 206 I11. 475, 69 N. E.
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estate of which plaintifi was beneficiary does not change the legal title until execu

tion of-conveyances as directed."

Where it has been determined that property purchased with the proceeds of

sale of mortgaged chattels is subject to a trust in favor of the mortgagees in

the hands of the mortgagor’s wife such property may be ordered sold without

first determining the value of the mortgaged property applied.”

§ 11. Following trust property—Beneficiaries may follow a. trust fund into

all forms of investment which it may assume,“ and one taking with notice of an

express"2 or resulting" or constructive trust may be held as a trustee,“ though

the trustee may pass the bare legal title." A similar rule is applied in quasi trust

relation." To give a claim for trust funds a preference, their use must have en

larged the fund sought to be reached."

Where the trust is merely implied in equity, the amount of the funds only

can be recovered and not the property into which they have been converted."

A trust not enforceable against land cannot be enforced against the proceeds

of its conversion;” but where a trust may be impressed or proceeds of land sold,

the trust forms a lien on the land, the purchase price not being paid.”

A beneficiary by election to charge with'a trust one of particular tracts equally

subject, releases the others ;"1 but a judgment against the trustee does not allth

the lien on lands into which a trust fund has been diverted,” or a settlement by a

trustee in bankruptcy of the trustee."

Identification of fund—It must he pleaded and proved that the funds in some

form are in hands of defendant.“

Where the trust fund is money, it may have been mingled with other funds.”

79. Murphy v. Hopcroft. 148 Cal.

Pac. 567.

80. Sale held in accordance with mandate

on appeal. McClellan v. Kerby [Ind. T.] 76

B. “1'. 295.

81. Maher 7. Aldrich. 205 Ill. 242, 68 N. E.

810.

82. Brokers taking stock.

Adams, 81 App. Div. [N. Y.] 20.

88. Lahay v. Broderick [N. H.] 55 Atl.

854.

EH- A purchaser with knowledge and

without consideration from a husband hold

ing as constructive trustee for his wife may

be compelled to rsconvcy. Jones v. Jones,

140 Cal. 587, 74 Pac. 143.

85. Donna v. Guy. 132 N. C. 227.

86. See special articles. such as Agency. 1

Curr. Law, 9. 43; Attorneys and Counselors.

1 Curr. Law. 9. 261; Bankruptcy, 1 Curr.

Law. p. 311; Fraud and Undue Influence. 2

Curr. Law. p. 104; Estates of Decedents. 1

Curr. Law. p. 1090: Guardianship, 2 Curr. Law.

pv 148. Materialman may follow into a wife‘s

or child's property improvements made

thereon in the belief that the husband or

father was owner, and on his credit. Wife.

Bram] v. Connery [Mich.] 93 N. W. 784.

Daughter. Vundorvort v. Foulc, 52 W. Va.

214. Principal may follow procoodl of sale

by factor. Bills v. Schlisp [C. C. A.] 127

Fed. 103. One from whom money has been

fraudulently obtained may follow it into

property purchased by it. Cliizenn‘ Bank v_

Rucker. 138 Cal. 606. 72 Pnc. 46.

81’. Funds mingled with partnership

funds by deceased trustee held not a prefer

entlnl lien on assets of entire. estate of de.

ceased trustee. Penrlon v. Hnydel. 00 Mo.

App. 25s.

33, Beneficiariel held entitled to have

ll, 75

Robinson v.

value of land scrip with interest and not the

land located therein where the scrip Wu

held by purchase under proceedings for set

tlement of an estate in which jurisdiction

was not acquired. Fletcher v. McArthur [C.

C. A.] 117 Fed. 393. '

80. Alexander v. Bpauldin‘. 160 Ind. 116.

66 N. E. 61H.

00. Beneficiaries may have benefit of pur

chase money lien. Marshall v. Hall, 51 W.

Va. 669.

ill. Libby v. Frost, 88 Me. 288.

08. Citizens' Bank v. Rucker, 1" Cal. 806.

72 Pac. 46.

03. Welch 7. Policy. l6 App. Div. [N. Y.]

260.

04. Bank deposit by trustee to his own

credit. Chamberlain v. Chamberlain llnnk

ing House [Neb.] 93 N. W. 1021. Evidence

held sufficient to establish trust fund invest

ed iu land. Farrell v. Farrell, 91 Mo. App.

665. Purchase by husband on foreclosure of

mortgage securing note to himself and wife

held sufficient to show investment of wife's

funds in lund. Johnston v. Johnston. 113 Mo.

91. 73 S. W. 202. Trust funds cannot be fol

lowed into property purchased by the frus

iee with the funds of one for whom he is

acting as agent. Seacoast R. Co. v. Wood

[N. J. Eq.) 56 Afl. 887. A fund recovered by

the trustee in bankruptcy of the trustee in

settlement of in action to recover property

in which trust funds had been invested nnd

conveyed by the trustee on the ground that

tho conveyance was in fraud of creditors

cannot be impressed with a trust an repre

sentin! a Dar! of the beneficiary's estate.

but the settlement does not affect the bone

licinry's right as against the transferee.

Welch v. Policy. 86 App, Div. [N. Y.] 260.

05. “'hr‘rc n factor has notice of n for
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The doctrine of restoration of a trust fund after Confusion usually is based on a

case where the trustee still desiring to protect the beneficiaries sets apart from

his own or comniinglcd funds property which he dedicates to the trust uses."

Bank dcp~sifs."—-A trust fund does not lose its identity because of deposit

in name of trustee." Where the bank has knowledge of the trust character of

the fund, it must not permit its application to debts due the bank” or to others.1

Withdrawals by a trustee from a mingled deposit will be deemed to be from

his own in preference to trust funds)

Use of proceeds of a collection in bank’s business in place of remitting does

not permit assets to be held as trust fund on insolvency.‘

A fund belonging to clients, mingled with a partnership deposit by attorneys,

is not a trust fund so that it escheats, though originally filllilS of an estate.‘

Bona fide purchuswrs‘ are protected against secret trusts,‘ and so a purchaser

on execution takes free from a dry trust of which he has no notice.’ The purchaser

must show a valuable consideration.‘

Notice of flush—Where the circumstances place on him the duty, the deposi

tary of a trust fund must make inquiry or satisfactorily explain his failure,“ even

though inquiry can be made only of the dcpositor." It will be presumed against

a trustee or depositary unless bona tide and without notice that a deposit in the

name of an individual as trustee is of trust funds or property substituted there

for." Possession by the beneficiary is notice."

Where the purchaser has knowledge, it is a trustee without regard to the

legal advice on which it acted or its opinions as to liability." As to sufficiency

of miscellaneous matters to constitute notice, see the footnotes.“

warder‘s want of title in particular ship

ments, the proceeds of sale may be reaehed

in his hands after bankruptcy of the for

warder, though they have been mingled.

Bills v. Scliliep [C. C. A.) 127 Fed. 103.

90. Doctrine not applied where trustee in

stead of taking title to himself caused it to

be conveyed to another and after his execu

tion of notes and a trust deed caused a quit

clalm to be made to himself and wife and

conveyed to other persons. so that the title

might come back and rest finally in the name

of his wife. Lani v. Motzgor. 206 111. 475.

69 N. E. 493.

in. See Banking and Finance, 1 Curr.

Law, p. 289.

98. Bank of British North America v.

Freights. etc. of The Ansgar, 127 Fed. 859.

Deposit of a. sum received from sale to in

dividual credit of factors. Interstate Nat.

Bank v. Clnxton [Tenn Civ. App.] 77 S. W.

44.

09. Columbia Finance & Trust Co. v. First

Nat. Bank, 25 Ky. L. R. 661. '16 S. W. 156.

1. Where a bank accepts a deposit from

factors with knowledge of their insolvency

and that the deposit belonged to a. shipper, it

is liable for a. payment to other than the

owner. Evidence held to establish liability.

Interstate Nat. Bank v. Claxton [Tex Civ.

App.] 77 S. W. H.

2. Bank of British North America v.

Freighls. etc.. of The Ansgar. 121 Fed. 159.

a. G. Ober 8: Sons Co. v. Cochran, 118 0a.

396.

4. Rev. St. 1899, § 7381. Union Trust 00.

v. Glover, 101 Mo, App. 725, 74 S. W. 426.

6. See generally Notice and Record of

Title, 2 Curr. Law, 1). 1053.

0. Magnolia Park Co. v. Tinsley, 96 Tax.

s04, 73 S. W. 8. Purchaser from a resulting

trustee takes good title. Williams V. Wil

liams“ Ex'r. 25 Ky. L. R. 836. 76 S. W. 413.

7. Nominal consideration in deed from an

agricultural society is not notice. Home

Sav. & State Bank v. Peoria A. 8: T. 800, 206

Ill. 9, 69 N. E. 17.

8. Payment of consideration for a Wrong

ful conveyance is not sufficiently establish

ed as against the beneficiaries by recitals in

the trustee‘s deed. Condit v. Bigalow, 64 N.

J'. Eq. 604.

0. Otherwise he is held to constructive

notice. Jeffray v. Tow-"tr, 63 N. J. Eq. 530.

The payee of checks. signed by one as in a

fiduciary capacity, must take notice that the

fund drawn on is not the property of the

drawer. A guardian paid his personal debts

with checks, signed by himself as "guard

ian." The cestui uue trust could recover the

amount of the check from the payee. Cohn

feid v. Tanenbaum. 176 N. Y. 126, 68 N. E.

141.

10. The depositary need not know the

identity of the beneficiary. .Teirray v. Tow

ar, 63 N. J. Eq. 530.

11. Evidence held sufficient to show n0

tiee that depoaits with broker in trust ac

count were of trust property. Jeffrey v.

'l'owar, 63 N. J. Ed. 530.

12. Of a parol trust.

er [Neb.] 93 N. W. 764.

18. Corporation taking as security for

loan to guardian a certificate of purchase of

real estate purchased with guardianship

funds. First Nat. Bank V. Leech, 207 III. 215,

69 N. E. 890.

14. Pending suit reviVed in wife's heirs to

recover land devised her held notice to pur

chaser from husbands Condit v. Bigalow, 64

Oberlender v. Butch
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§ 12. Termination and abrogation of trust. Acts of settler."—In the ab

sence of a TOrL‘i'YOd power, a trust cannot be revoked" without consent of the

beneficiaries or an action to which all persons in interest are parties," hence the

trustee or beneficiary is not bound by subsequent declarations of the settler."

A revocation by will is void where not provided for."

Mistake.’°—Failure to insert a power of revocation is not material in a volun

tary settlement for the benefit of the settler in obedience to a desire expressed in

her husband’s will.’l Beneficiaries after seeking the appointment of a trustee

cannot maintain a bill to set the trust aside on the ground of mistake."

Agreement of beneficiaries—Where the legal estate is in the trustee in the

absence of statute, a trust will not be dissolved where the purpose has not been

accomplished or rendered impossible of execution ;" so beneficiaries cannot arrest

the continuance of a testator’s business by executors under a direction to do so cre

ating a trust,“ merely to allow a beneficiary to carry it on,“ but a purely passive

trust may be terminated in equity by the agreement of all parties in interest.2°

Where the final takers are undetermined, beneficiaries in case cannot compel

distribution and urge that any new beneficiaries may hold the distributees as

trustees."

be performed.“

by expert evidence."

So where remaindermen net in being are provided for, the trust must

Possibility of issue of a woman cannot be shown to be extinct

Termination or failure of purpose—Where a trust is declared in a warranty

N. J. Eq. 604. Notice 0! resulting trust to

wife is established by recitals of nominal

consideration in deed to husband and knowl

edge that husband's interest was derived

from wife‘s father. Id. A bank cannot be

charged with notice by knowledge of a di

rector or a. public meeting at which its efl'i

cers were not present. Home Sav. & State

Bank v. Peoria A. & '1‘. Sec.. 206 Ill. 9. 89 N.

l-L 17. The fact that a wife, beneficiary of

a resulting trust in land in her husband's

name, joins him in a mortgage in which she

is not described as wire, or that the mort

gagee knew all the husband's property had

been sold in insolvency, or the warranty deed

under which the husband held. held insuth

cient to put a subsequent mortgagee on in

quiry as to the trust. Fonda v. Gibbs, 75 Vt.

406.

15. Previous declarations of trust are ob

rogated by a new agreement dedicating the

property to different purposes and under en

tirely different stipulations, though there is

a provision that on failure of the cotrustees

to exercise a power of sale provided one

trustee might be remitted to his rights un

der the previous agreements. Balding v.

Archer. 131 N. C. 287.

18. Hurns' Rev. St. ! 8401. Trust to con

vey lands to subscribers of factory aid. Mc

Clcary v. Chipman [ind. App.] 68 N. E. 320.

An active trust executed by husband and

wife for the benefit of the wife is not rev

ocable durini: coverture. Fry v. Mercantile

Trust Co., 207 Pa. 640. After the grantor has

transferred the corpus, subject to the trust

and parted with his interest. he cannot with.

draw or alter it. though its creation was en

tirely voluntary. Mortgages assigned 1“

trust to protect purchaser from mortgagor

on covenants of warranty. Richtmyer v_

Lasher, 77 App. Div. [N. Y.] 674.

11'. Ground of mistake. Ottomeyer v,

Prltchett [Mo.] 77 8. W- 63

18. Perkins v. Brinkley, 183 N. C. 848.

10. Does not operate where provision is

for change on written notice to the trustee

Kelley v. Snow [Mass] 70 N. E. 89. A dealt-:

nation of the person to whom a saving fund

is to be paid at death oil a. depositor creates

a trust not aflected by a general testa

mentary disposition. Pennsylvania R. Co. v.

Stevenson, 63 N. J. Eq. 634.

30. Evidence held insufficient to authorize

abrogation of trust at suit of grantor on the

ground of fiduciary relationship, the trust

being created in accord with desire expressed

in her husband‘s will. Rogers v. Rogers, 97

Md. 573.

:1. Rogers v. Rogers, 9"! Md. 578.

22. Ricards v. Safe Deposit & Trust Co.,

97 Md. 608.

23. liletcalfe v. Union Trust Co., 87 App.

Div. [N. Y.] 144. A stipulation by a trustee

that in case the court decide that a trust has

been terminated. Judgment that the fund be

paid the beneficiary may be entered is not

a. consent to the destruction of the trust. Id.

24. Thorn v. De Breteuil, 86 App. Div. [N.

Y.] 405.

5. Especially where bein: a minor nei

ther she nor her guardian may do so. Wirth

v. Wirth, 183 Mass. 527, 67 N. E. 651.

20. They being in ease and sui juris. The

bill should allege such facts. Tilten v. Dn

vidson, 98 Me. 55. Where the several bene

llciaries are of age and no reason appears

why they should not exercise the right of

disposition of their property. the trust may

be dissolved on their application. Eakle v.

lngram. 142 Cal. 16, 75 Fee. 566.

21. Gedtrey v. Roberts [N. J. Eq.] 55 All.

368.

28. Newton v. Rebennck, 90 Mo. App. 650.

29. Ricards v. are Deposit it Trust Co., 97

Md. 608.
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deed expressing a valuable consideration, it does not revert on failure of the

grantee to perform.”

After the active duties of a trust have ceased, the beneficiary is entitled to

have it terminated," so a trust for married woman’s sole and separate use ter

minates on the husband's death” or on divorce.”

A apendthrift trust may be terminated on reformation" if its purpose is

clearly expressed," but though antecedent life tenants are not proper subjects

of a spendthrit't trust, the trust remains executory if there is one subject who

under cross remainders may become entitled to income under the preceding

shares.“

Where the interest of the beneficiary is vested and absolute, provisions post

poning the payment of the principal to him after his majority are void." The

right cannot be denied on the theory that the trust is active." For the construc

tion of miscellaneous provisions of the trust instrument, see the footnotes.”

Union of equitable and future legal estate.—-A New York statute formerly

permitted the termination of a. trust by release of the beneficiary of income on his

becoming entitled to the remainder. This statute is now repealed ;‘° but decisions

thereunder are grouped in the notes.“

80. Davis v. Jornlgnn [Aria] 76 S. W. 554.

81. 'I‘llton v. Davidson, 98 Me. 55. Under

a power to an executor and a. trustee to man

age an estate, sell the really and person

ally, pay debts and specific legacies and

divide the residue, the trust ceases when the

estate has been reduced to possession by the

executor, the debts and legacies paid and

the residue divided. Kohtz v. Eldrod, 208 Ill.

60, 69 N. E. 900.

33. Title vests In her absolutely. Temple

v, Ferguson. 110 Tenn. 84, 72 S. W. 455.

33. For life of husband where the intent

is solely to protect her estate from his con

trol. In re Lee‘s Estate, 207 Pa. 218.

84. Evidence held not to justify a discre

tionary termination of a spendthrii't trust

where it appeared that the beneficiary's hab

its had not improved and that the trustee

was ill disposed toward the beneficiary‘s

wife and desired to secure payment of bene

ficiary's debts. In re Wilkin, 90 App. Div.

[N. Y.] 324.

35- thre the spendthrift trust provides

for a remainder, It cannot be terminated by

the information of the spendthrltt. where his

habits are not shown to have been the rea

son (or the trust. Anderson v. Kemper, 25

Ky. L. 11538.76 8. W. 122.

36. Moore v. Sinnott, 117 Ga. 1010.

31'. Under trust to keep and manage until

beneficiary was 30, then to pay principal,

payment may be demanded at majority.

though the trust was a charge on realty and

residuary legatees cannot object. Rector v.

Dalby. 98 Mo. App. 189, 71 S. W. 1078.

88. It is regarded as t'unctus ofllclo. Rec

tor v. Dalby, 98 Mo. App. 189, 71 S. W. 1078.

89. Under a trust to a. son and wife to

hold for living and after-born children. legal

title vests in the beneficiaries on death of

the wife and on majority of children. Otto

meyer v. Pritchett [Mo.] 77 S. W. 62. On a

trust to continue until Judgments against the

beneficiary are discharged and then the prin

clpal to be paid the beneficiary, their dis

charge ln bankruptcy passes the principal to

the trustee in bankruptcy. Tuck v. Knapp,

89 App. Div. [N. Y.] 140. Emancipation does

not terminate minority entitling beneficiary

for such period to conveyance of estate. Ray

v. Kelly [Miss] 35 So. 105. "And on the de

cease of said trustee to turn the said estate

ovar to the heirs. executor or administru )r

of said trustee,“ demands transfer to the ex

ecutor and not to the heirs. Ileintz v. Hoov

er, 138 Cal. 372, 71 Fee. 447.

40. Laws 1903, c. 87, p. 239. In re Gib

son's Estate, 89 App. Div. [N. Y.] 157.

41. Personal Property Law (Laws 1897. p.

507, c. 417. § 3) applies only to trusts created

after its passage. Metcalte v. Union Trust

Co., 8'! App. Div. [N. Y.] 144. 1 Rev. St. (lst

Ed.) 9. 730, pt. 2. cl. 1, tit, 2, amended by

Laws 1893, p. 939, c. 452, allows termination

only on release 0! one entitled to a. present

vested interest in remainder free from pos

sibility of ultimate deteasance. Cannot be

done where there is a possibility at defeat by

failure or survivorship. Thall v. Dreyfus, 84

App. Div. [N. Y.] 569. The interest of the

beneficiary must be definite, fixed, and not

contingent. In re U. S. Trust Co., 175 N. Y.

304. 67 N. E. 614. Beneficiary must be en

titled to whole income. Cook v. Straiton. 41

Misc. [N. Y.] 206. A beneficiary entitled to

support from income cannot release as

against residual beneficiaries [Laws 1896, c.

547, Q 83; Laws 1897, c. 417. 5 3]. In re U. S.

Trust. Co., 80 App. Div. [N. Y.] 77. \Vhere

interest of beneficiary is [or life or until re

marriage, she cannot terminate. Metcnlte v.

Union Trust Co.. 87 App. Div. [N. Y.] 144.

Where a remainder is subject to open to let

in an after-born child or to be divested on

contingency. the lite beneficiary cannot ter

minate by securing releases from the living

remaindermen. In re Gibson's Estate, 89

App. Div. [N. Y.] 157. On termination of

trust by release of beneficiary of income, the

surrogate must distribute as if termination

was under the will [Code Civ. Proc. § 2802.

et seq.; Laws 1893. p. 939, c. 452; Laws 1896,

p. 559, c. 547, and Laws 1897, p. 507, c. 417].

In re U. 8. Trust Co.. 175 N. Y. 304, 67 N. E.

614. In such proceedings, the surrogate may

determine whether they comply with tho

statute. Id.
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Adverse possess-iam—The trustee’s title may be extinguished by adverse pos~

session by the beneficiary under a deed from the trustee.“

Procedure to dissolve—A bill to set aside may be barred by laches.“

A trustee without interest save his future compensation for services cannot

resist an application by the beneficiaries for a dissolution,“ and a decree dissolving

a trust is not reversible for failure to award compensation to the trustee, where

he did not answer or set up any right to compensation.“

UNITED STATES.

§3.

Q4.

Clnlml (1001).Q 1. Contract: (IMO).

i Actlon By all Alli-It (1903).i 2. Olin-cr- and Employcl (1981).

Scope of title—The powers of the United States are nearly if not always

raised in questions of constitutional law.“ Its political power is investigated in

the same class of questions, also in cases of treaties," or pertaining to territories

and Federal possessions," extradition," and the like which obviously command a

separate treatment. Property rights in the public domain have also been elsewhere

treated.“

§ 1. Contracts—Where contracts with the government are required to be in

writing and signed, no action can be maintained for defendant’s breach unless

the statutory requirements have been complied with.“ In such cases, the prelimi

nary advertisements, proposals, and acceptance, must be viewed only as a part of the

negotiations looking to a. formal contract.“ In contracts for public works persons

supplying labor and material to the contractor may bring suit therefor in the name

of the United States." But where a sum of money is retained to pay for work and

material, the workmen and materialmen have no enforceable lien or preference

over other creditors in the distribution of the amount retained.“ Persons dealing

with oiiicers of the government are supposed to have a legal knowledge of the

extent of their powers, and are bound by the legal effects of such knowledge. N0

contract can be implied by the use of a patented article by subordinates where the

chief of the department refused to contract for its use.“ No public contract may

be transferred by the contractor to any other party under penalty of annulment.“

In a contract with the government, containing a provision allowing annulment in

the “judgment of the engineer in charge,” it is questionable whether a notice from

the superior oflieers of the engineer can efiect an annulment." Medical attendance

and care furnished to a soldier at request 01 his captain by a private hospital con

stitutes a valid claim against the United States on implied contract.” Contracts

with the United States to return in good condition articles loaned a contractor to

perform government work means that ordinary wear incident to the use contem

plated is excepted."

4i. Taft v. Decker. 18Z Mass. 108, 85 N. E.

507.

43. Trust in favor of grantor and wife not

set aside for mistake after 12 years. Ricardo

1. Safe Deposit & Trust Co., 97 Md. 608.

44, 45. liaklc v. lngram. 142 Cal. 15, 75

Pac. 566.

40. 1 Curr. Law, p. 569.

4'1. 2 Curr. Law, p. 1889.

48. 2 ("urr. Law, p. 1868.

40- 1 Curr. Law, p. 1189.

50. Public Lands, 2 Curr. Law, p. 1295.

in. St. Louis Hay & Grain Co. v. U, 8., 81

Ct. CI. 281.

a. P. H. MclAthlin 0 Co. v. U. 8., 87

Ct. Cl. 150.

58. U. S. v. American Surety Co.. 21 Pa.

Super. Ct. 153; U. S. v. Heireman, 21 Pa.

Super. Ct. 459; Id.. 204 Pa. 438. The surely

on government contracts is not liable for use

of a lighter and crew, transporting materials

to the place of Work. U. S. v. Fidelity 8; De

polit Co., 86 App. Div. [N. Y.] 475; U. S. v.

American Surety Co._ 127 Fed. 490.

54. Alfred Richards Brick Co. v. Rothwsll.

18 App. D. C. 516.

ll'i. flprngne v. U. 8.. 87 Ct. CT. 447i

50. But the formation of a partnership by

parties holding a Contract does not cause- an

annulment. North Pnc. Lumber Co. v. Spore

[Or.] 76 Pac. 890.

M. King 1. U. 8., 37 Ct. Cl. 478.
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§ 2. Officers and employes—An auditor of the World’s Columbian Commis

sion is an employe of the United States and entitled to compensation until the

completion of the work of the commission.” Presidential electors are state otliccrs

within the meaning of a constitutional provision that vacancies in office in a

state shall be filled at the next annual election in which city, town, county, dis

trict, or "state" oilicers are to be chosen." Where one is employed by the gov

ernment, and his account is approved and paid at a designated rate of compensa

tion, and he is continued in the employment, he has a right to infer that it will

be at the same rate." Where an oilice is established by statute and has a specific

salary attached to it, the legal incumbent is entitled to the salary, but this

right does not extend to cases where the appointment and salary depend upon ap

propriations alone.“ An employe may sue for fees allowed and paid him, and then

disallowed and deducted from his account, and the statute of limitations runs only

from the time of the disallovvanee.“

United States employee are liable for the property committed to their care,

even when lost through no fault of theirs.“ The superintendents of the mint are

responsible for the safe keeping of the money passing into their hands by virtue

of their otIice.“ An oflicer having money of the government in his possession

is bound to exercise the care and diligence of an intelligent and faithful business

man in his specialty." Mere temporary employes of the government are not en

titled to absence with pay.“ Government employes serving fractional parts of a

year are entitled to absence with pay." A government clerk is entitled to the salary

of his office during an invalid suspension." A laborer or mechanic who knowingly

works more than eight hours a day for the government cannot recover more than

his contract calls for. The eight-hour labor law gives him no right to extra com

pensation, unless by express agreement." The dismissal of a clerk in the classi

fied service, upon charges made, cannot be reviewed by the judiciary. A govern

ment printer on duty at night is entitled to 20 per cent. in addition to the amount

paid for day labor."

§ 3. Claims.—Claims against the United States for salary or fees are not

within the jurisdiction of the federal, district, or circuit courts. The court of

claims alone can adjudicate them. A claim being once allowed and paid, the gov

ernment cannot reclaim the money unless it was paid through fraud or a mis

take of fact. The law allowing the revision of an account by the comptroller of

the treasury applies only to pending claims.7a Claims against the United States,

if presented on false evidence, are ground for criminal prosecution." All trans

fers or assignments of claims against the United States are void unless executed

in a certain manner, but the courts may make any orders adjudicating the rights

58. Davis v. U. 8.. 120 Fed. 190.

59. U. S. v. McIntosh. 117 Fed. 963.

so. Butt v. U. s., 122 Fed. 511.

61. Hence. a vacancy in the office of cir

cult Judge was to be filled at the next elec

tion at which presidential officers were to

be chosen. Donelan v. Bird [Ky] 80 S. W.

796.

a. A physician in civil iife employed in

hospitals. Coffin v. U. 8.. 37 Ct. C1. 76.

63. Indian inspectors. Smith v. U. 8., 37

Ct. Cl. 119.

64. Chinn v. U. 5., 37 Ct. Cl. 521.

(I. U. 8. v. Smythe, 120 Fed. 30.

06. The New Orleans superintendent of

the mint is liable for burned treasury notes.

though the fire occurred through no fault 0:

his. and the measure 0! the damages is the

face value of the notes, not the cost to the

United States of issuing new notes. Smythe

v. U. 8., 188 U. S. 156, 47 Law. Ed. 425.

67. Martin v. U. S.. 37 Ct. Cl. 527.

88. Employee in government printing of

fice. U. S. v. Barringer. 188 U. S. 577, 47

Law. Ed. 602.

60. Barringer v. U. 8., 37 Ct. Cl. 1.

70. Lellmann v. U. 8., 37 Ct. Cl. 128.

71. U. S. v. Moses [C. C. A.] 126 Fed. 58.

7'2. Louis v. U. 8., 27 Ct. C1. 81.

7t. U. S. v. Olmsted [C. C. A.] 118 Fed.

433.

74. U. S. v. Lair, 118 Fed. 98; U. S. v.

Font. 123 Fed. 625.
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of parties to the claim that do not interfere with the action of the government

ofiicers in allowing or paying it."

In claims for property destroyed by the Indians, the claimant must prove his

title to the property according to the ordinary legal rules," and must show that the

tribe was in amity with the government." The temporary residence of American

Indians in Mexico, without the consent of the United States, does not terminate

their relations or relieve the United States from the responsibility which they have

assumed for their depredations." The United States as guardian of the Indians

deals with certain distinct entities of Indians, and not with the individual Indians

composing such entities."

The gavernment is liable to a state, which raised troops in its behalf during the

civil war for “expenses properly incurred,” but not for damages for injury to prepen

ty.“ In a claim by a state against the United States for allowance made for troops

called into service by the governor, information must be obtained in strict conform

ity with rules of judicial procedure and from competent evidence." If, while a

claim for reimbursement to a state is pending, congress directs accounting ofiicers

to reopen claims heretofore disallowed, further action by the court will be un

necessary, and the papers in the case will be returned to the secretary, who trans

mitted them." Where the military accounts of a state for the state and of that

state for the United States are mingled in one account, it cannot be regarded as

the account of the principal, the United States. The state, as agent, must es

tablish its expenditures specifically by other proof."

In a claim for seizure of a vesseLunder “French spoliations,” the citizenship of

the owners and the American registry of the vessel must ailirmative]y appear,“ and

the illegality of the seizure established as against the presumption that the right

thereto was legally exercised.” Where insurers of a vessel claim under the “French

spoliations,” the liability of France is limited to the value of the vessel, but not to

the premium paid for insurance.“

Debts due to the United States have priority in the administration of the es

tates of insolvents, but not against the sureties of debtors" where such sureties are

solvent." Nor does the fact that the United States first brought suit on the bond

give it such priority, but, the fund having been paid into court by the surety, the

court may determine the rights of the United States, under the statute, as against

other claimants.”

A ppropriations by congress cannot be deemed to have the effect of identifying

the individuals composing the class of distributees.” Congress may pay moral

claims against the United States.01 The Indian department of the government has

18 App. D. C.75. Sanborn v. Maxwell, :1 state military board. State v. U. 8., 87 Ct.

245. An irrevocable power of attorney to Cl. 201.

collect a claim, made before allowance, is 82. Cum. v. U. 8., 87 Ct. Cl. 524.

void. and an agreement therein to pay the . 88. State v. U. 8., 37 Ct. Cl. 141.

attorney one third is not a lien on, or in- 84- The Vandeput, 37 Ct. Cl. 396,

tercst in the claim. Knut v. Nut! [Miss] 85- The Nancy. 3'! Ct. Cl. 401.

36 So. 686. 88. The John Eason, 37 Ct. Cl. HS.

70. Genobis. Aragon De Jaramillo v. U. 8.. 37- U' S- V- Benton. 124 Fed. 699.

37 CL (1203, 88. In such case statutes providing for

77_ Abra“ v_ U_ a" 37 CL CL 510_ priority in favor of United States do not ap_

1s. Lowe v. u. s.. 37 ca cr. us. plv- Rev- 8:. is 3466-3468. H. 8. Comp. 8:.

1B. The treaty obligations of the United

States to the Shawnee tribe do not extend to

the depredations of white men upon the

property of individual members of the tribe.

Biackieather v. U. 8., 37 Ct. Cl. 233.

90, State v. U. 8., 37 Ct. Cl. 514.

Bl. Payment of the troops by the state

cannot be eltlbllshed by the proceedings of

1901, p. 2314 construed. U. S. v. Heston [C.

C. A.] 128 Fed. 414.

89. Action was on an Insolvent contract

or's bond, which secured the rights of other

creditors besides the United States. U. 8. v.

Heuton [C. C. A.] 128 Fed. 414.

90. Buchanan v. Patterson, 190 U. S. 863.

47 Law. Ed. 1093.

01. The "debts" of the United States that
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the administration of the trust which, in legal contemplation, exists between the

United States and the difi'ereut tribes of Indians, and its action in deciding er

roneously that a person was the one entitled to an award to “unidentified” persons

is an error from which the true claimant may have relief only by congressional ac

tion.”

§ 4. Actions by and againsl.—Thc United States as suitor in a judicial tri

bunal has no superior rights, but is controlled by the same principles of law and

rules of practice as one of her citizens.” Suits on claims against the United

States are subject to the same rule as to appeals as other actions, which apply

equally to the claimant and the United States." In an action by the United

States to recover money misappropriated by one of its officers during the military

occupation of Cuba, the dismissal of a proceeding in the Cuban courts to punish

such act is not a bar to recovery." In an action by the United States, copies of

bonds and contracts certified by the secretary or an assistant secretary are admissi

ble in evidence." In actions by the United States, no atfirmative judgment can

be rendered against the plaintifi, by reason of any set ofi. A balance found due

the defendant is only available to the extent of the demand made by the United

States." The remedy by action to recover money fraudulently obtained as a

pension is a common-law right, and the remedy by penal suit, given by statute, is

cumulative and not exclusive." In an action at law against a contractor’s surety,

a court of equity, in marshalling the claims of all the creditors, cannot enjoin

the United States from proceeding to judgment and must admit it to a pro rata

share in the fund.”

UNITED STATES MARSHALS AND COMMISSIONERS.

I 2. Commissioners (1904).ll. Mar-lull (1983). I

§ 1. Marshals—Allowance of expense accounts and fees. The allowance

by the district judge of the account of a United States marshal is prima facie

evidence of the correctness of the items of the accounts.1 The statutory fees and

allowances' will not be refused because the services rendered might have been

unnecessary,‘ nor because two services required no additional time or labor or

were rendered concurrently.‘ Expense will be limited to that actually incurred,“

congress has the power to pay include those.

which rest upon honor and moral equity.

though not legally recoverable. U. S. v.

Realty Co., 163 U. S. 427.

92. Pam-To-Pee v. U. 8., 187 U. S. 371, 47

Law. Ed. 221.

83. Lynch v. U. S. [Okl.] 73 Pac. 1095.

The issue of a final certificate of land to an

entryman estops the United States from re—

covering from him for timber taken from

the land during the pendency of the entry,

unless the entry was obtained by fraud.

Potter v. U. 8., 122 Fed. 49.

04. No appeal allowed in circuit court of

appeals after six months. Butt v. U. 8., 126

Fed. 794.

95. U. S, v. Neely. 126 Fed. 221.

98. Lat'fan v. U. 8.. 122 Fed. 333.

W. U. S. v. Warren [Okl.] 71 Pac. 685.

98. Pooler v. U. S. [C. C. A.] 127 Fed. 519.

U. S. v. American Surety Co.. 126 Fed.09.

811; Leman v. Baltimore & O. R. Co., 128 Fed.

191.

l. U. 8. v. Nix, 189 U. S. 199, 47 Law. Ed.

775.

2. For bringing in grand and petlt jurors,

$2 for each venire. aggregate not to exceed

850 any term. Lovering v. U. 8., 117 Fed.

565. Charges for travel and transportation

and attendance in bringing poor convicts be

fore a. commissioner (Rev. St. U. S. i 1042].

Id. Customary charges at rates charged by

officers of state courts for service of copies

of iibels in admiralty. for service on news

paper: and posting, under order of the court.

Id.

8. The process being duly issued and

placed in his hands, a marshal may charge

for service of a. warrant on one already un

der arrest. or subpoenas on witnesses already

summoned, it not being for him to determine

the occasion for issuing such process. Lov

ering v. U. S., 117 Fed. 665. So he may

charge for a commitment where defendant

is already under arrest under another war

rant. Id. Per diem allowed for attendance

at court, opened by order of the judge,

though no business transacted and Judge not

present. U. S. v. Nix, 189 U. S. 199, 47 Law.

Ed. 775.

4. As where his deputy attends before a

commissioner, though also paid as bailiff be
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but mileage may be figured by the ordinary route, though there be a shorter ono.‘

Expenses in transporting a prisoner will not be allowed where the prisoner esp

eaped through the deputyh negligence.’ A marshal may properly be allowed com

pensation, outside his statutory fees, for authorized services outside of his dis

trict.‘1 Marshals must take arrested persons before the United States commissioner

nearest the place of arrest or be allowed no fee therefor.° The law authorizing

five bailiils for each court was not repealed by the sundry civil appropriation law

of 1895, providing for pay of only three bailiffs in each court.10 Hence the mar

shal is entitled to an allowance for four bailiffs on days when they were em

ployed by order of the court.“ On days when the district and circuit courts are

held by a single judge at the same time, a marshal is entitled to allowance for per

diem compensation to bailifl’s, in excess of three, but not exceeding six, in at

tendance on such courts." BailiiIs are not entitled to pay for attendance on court

for the same days on which they attended and earned fees as deputy marshals."

The statute authorizing allowance of marshal’s eXpenses for contingencies that

may arise in the courts“ permits an allowance of the expenses of bailiils when serv

ing subpoenas, all the deputy marshals being otherwise employed, and the wit

nesses being required," and for meals of officers in charge of prisoners and wit

nesses in custody." A marshal may recover from the United States an amount

twice paid in."

§ 2. C01nmiksi0ners.-The power of a United States commissioner in crim

inal cases is governed by the statutes of the state in which the commissioner sits.“

A United States commissioner, having power to act as a committing magistrate

in New York, has authority to issue subpoenas," but has no power to punish for

contempt, for disobeying a subpoena ;‘° this power existing only in the court by

which the commissioner is appointed.“ A United States commissioner cannot

act in extradition cases without special authority." A commissioner authorized

to act in extradition proceedings has jurisdiction without a preliminary requisi

tion from the demanding government.”

1901, p. 1207). prohibiting additional pay toLevering 1. U. 8.. 117

Swift v. U. 3.. 128 Fed. 763.

fore Federal courts.

Fed. 565. So a charrre for a discharge on the Federal ofllr'ers.

day of the commitment is allowed. Id. 14. Rev. Si. Q 880.

Transferring custody is a "discharge." id. 18, 16. Swin. v. U. 8., 128 Fed. 762.

17. The marshal paid expenses out of an

appropriation for civil cases, when they

should have been paid by parties. and was

compelled to pay them again. lie recovered.

Swill. v. U. 8.. 128 Fed. 763.

18. Rev. St. U. S. § 1014. U. S. v. Beavers.

125 Fed. 778. In New York. persons are not

obliged to attend as witnesses under sub

‘Where not more than two warrants on the

same defendant for the some party on the

same day. the marshal is allowed tor travel

in the service of each. Id.

5. As for transportation when in charge

of defendants or witnesses. Levering v, U.

8.. 117 Fed. 565.

d. Layering v. U. 9., 117 Fed. 500. But

mileage will not be allowed for the alliance

in excess of the ordinary route. though a

circuitous route was necessary. U. I. v. Nix,

189 U. S. 199, 47 Law. Ed. 775.

7. U. 5 v. Nix, 1” U. S. I", 47 Low. Id.

775.

B. The Adula, 127 Fed. 349.

9. 28 Stat. at L. 871. o. 801. U. 8. v. Nix,

199 U. 8. 199_ 47 Law. Ed. 715. This low did

not repeal the special provision for Oklaho

ma. that such persons should be taken hsioro

the commissioner whose office is nearest the

place Where the oflenso was committed. Id.

10. flwm v. U. 5., 128 Fed. 763.

1!. Four bailiffs in charge of jury In two

Sundays by court's order. Bwirt v. U. 8., 128

Fed. 768.

ll- Consiruing U. 8. Comp. St. 1901' p,

579. and p. 2590. "in. v. U. 5.. 128 Fed. 763.

13. Under Rev. It. | HUI (U. 8. Comp, 5;,

poonas issued by a United States commis

sioner, running into another county, unless

tho subpoena is properly authorized by a.

justice of the supreme court or n court of

record 0! that state. [Code Cr. Proc. N. Y. 5

618; Rev. St. U. B. I 1014]. Id.

10. Code Cr. Proc. N. Y., R 607, 608; Rev.

St. U. 8., I 1014. U. S. v. Beavers, 125 Fed.

778.

20. U. S. v. Beavers, 125 Fed. 778.

21. The reason lmlng that a commissioner

is an ofiiear oi the court appointing him:

consequently a person guilty of contempt in

proceedings before such oillecr is guilty or

contempt of the court. U. 8. v. Beavers. 125

Fed. 778.

22. But a complaint in extradition pro

coodings may be mum to before u commis

sioner authorized generally to take affidavits.

Grin v. Shine, 187 U. B. 181, 47 Law. Ed. 130.
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USES.

By virtue of the statute of usee a use or trust which imposes no active duties

is instantly executed so that the eestui que use or catui que trust holds the legal

title.“ It does not obtain in California,“ but was adopted in Colorado as part

of the common law." Such statute does not operate to execute invalid uses or

trusts," or those dealing with personalty.“ It is eutlieient that the deed be

capable of acting as a feotl‘ment." A trust to hold for the sole and separate use

of a married woman is active“ and does not become executed until she is disc-overt.n

But under the married women’s acts even such a trust may impose no active du

ties." In this case a trustee for a married woman, though in possession, has no

title to sue to recover any interest in the realty.“ Where by a posinuptial agree

ment property was conveyed to a trustee for a married woman, Witli.po\ver to

her to dispose of it as she might choose after consultation and advice from the

trustee, he must join in a conveyance or mortgage.“ A trustee's title is not nom

inal so as to be executed unless the grant to him negatives the implied power of

alienation," and the mere fact that a beneficiary is named does not do so," and

the fact that an active trust is indefinite will not render it passive subject to the

statute." If on termination of a trust for support for life the trustees are to

sell and divide lands, the ultimate beneficiaries under the instrument take no title

which they may convey.“

a. Grin v. Shine, 187 U. S. 181, 47 Law.

Ed. 180.

54. Under a devise to A in trust for B. A

takes no estate [Lawe 1896, p. 570, c. 647].

In re anne_ 82 App. Div. [N. Y.] 874. A

master's deed to a trustee to have and to

hold for the use 0! third persons panes title

to such persons. The lien of a judgment

against. the beneficiaries on the filing of such

a deed for record attaches in priority to a

secret parol lien between the trustee and

beneficiaries [Milli-1' Ann. BL, Q 446]. Teller

v. Hill [Colo. App.] 73 Poo. 811; Newton 1.

Rebennck. 90 Mo. App. 650. An when there

is no provision against alienation. Webb v.

Rockefeller, 66 Kan. 160, 71 Pac. 288. Trust

to hold and pay income with powers of sale.

lease and investment. Harrie v. Fer-guy, 207

Ill. 534, 69 N. E. 844. Intent to confer dis

cretion on the trustee in management to

meet changing circumstances. Holmes v.

“'alter, 118 Wis. 409. 95 N. W. 380. Trust to

hold land and divide rents and profits and

to sell until all of testator'l children should

agree that there should he a sale or division.

Harrie v. Harris, 205 Pa. 460. A trust to

hold land and convey to subscribers of fac

tory aid in active. McCleary v. Chipman

[Ind. App.] 68 N. F}. 820. Master's deed to

one as trustee for certain parties reciting

that he bid in for complainants on payment

of costs only is passive trust. Teller v. Hill

[Colo. App.] 72 Fee. 811.

5. Civil Code, title 4. § 847.

Otto. 140 Cal. 48. 73 Pac. 748.

26. St. 27 Henry VIII. 0. 10, is part of

the law of Colorado [2 Mills' Ann. St. 5 4184].

Teller v. Hill [Colo. App.] 72 Pac. 811.

27. A power in trust to convey or a trust

to convey real estate is void under Civil Code

Cal. I; 847, 857. McCurdy v. Otto. 140 Cal.

48. 73 Fee. 748.

28. Mc“’illiame V. Gough, 116 “’is. 576, 98

N. W. 550.

29. Where the conveyance is a. deed of

feoflment. the statute of uses at once executes

McCurdy v.

the legal estate in the beneficiary where

these are not active duties imposed on the

trustee. and where deeds contain words mak

ing them either of feoflmont or bargain and

sale they will be construed according to the

manifest intention of the parties. Deed con

strued to be teoi'tment vesting title in bone

ficiary orphan asylum on delivery. Rogers

v. Sisters of Charity of St. Joseph. 97 Md. 550.

an. Temple v. Ferguson. 110 Tenn. 84, 72

S. W. 455.

81. Regarded as special and active. Tem

ple v. Ferguson, 110 Tenn. 84, 72 S. W. 455.

\ trust to hold and preserve property for the

sole and separate use of a married woman

during coverture is active though the wife

has a power of disposition on consultation

with the trustee. Colyar v. Wheeler, 110

Tenn. 58. 75 S. W. 1089.

83. Trust made in 1875 for grantor'e wife

remainder to her children by him living at

her death is executed by the act of 1866. the

trust being for the life estate only. Till

man v. Banks, 116 Ga. 250. Legal title vest!

in the wife to the life estate. Act 1866.

Trust for wife with remainder to children

at her death. Id. Since the married wo

man's acts where a trustee has no duty save

to sell and invest, there is no necessity for

appointment of a trustee where land is to

ken in exchange in the name of the bene

ficiary after resignation of the trustee.

Snell v. Payne [Ky.] 78 S. W. 885. A trust

for a wife and her children during the set

tler‘a life is executed at once as to the wife

and to the children as they come of age.

Thompson v. Sanders, 118 Ga. 928.

83. Tillman v. Banks. 116 Ga. 250.

84. Colyar v. Wheeler, 110 Tenn.

5. W. 1089.

85, M Webb v. Rockefeller. 66 Kan. 160,

71 Pac. 283.

87. Rev. St. 1898, § 2076. Holmes v. Wal

ter.118 Wis. 409. 95 N. W. 380.

38. McWilliame v. Gough, 118 Wis. 576, 93

N. W. 660.

68. 75
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USUBY.

I 1. Elements and lldlcls (1000). Inten- i l. The Defense of Us-ry (1910). Plus!

tion (1966). Loan or Forbearance (1966). ing and Proof (1971).

Excess Over Legal Rate (1967). Discounts.

Bonuses, Commissions. and Other Deductions

or Charges (1967). Removal of Taint of

llsury (1968). Usury Statutes (1968). Con

flict of Laws (1968). Usury Laws as Applied

to Building and Loan Association Contracts

(1969).

§3. The Elect of Usury (1072). For

feitures (1973). Application of Usurious

Payments (1973).

Q4. Aflmntlve Relief Ind Procedure

(1078). Recovery of Usury (1973). An Ac

tion Under a Statute (1974). The Penalty

(1974).

§ 1. Elements and indicia.—Usury consists in intentionally taking or re

serving, for the use of money, interest at a greater rate than is allowed by law."

There must be an intention to exact an excessive rate,‘0 and in ascertaining

such intention, the court will look to the substance, disregarding the form, of the

transaction.“ So that any fiction in the contract made to simulate something else

than a loan or forbearance," or to falsify the actual amounts,“ will avail nothing.

A forfeiture or penalty for the nonpayment of interest on a loan is unlawful,“

but in the case of a loan on an insurance policy, it must be such as to diminish

the cash surrender value.“ A renewal note for a sum including usurious interest

on the old debt is usurious, though bearing interest at the legal rate.“

There must be a loan or forbearance in order to offend the usury laws."

8’. Wagoner v, Landan [Neb.] 95 N. W.

496. "Offense of usury" in Idaho is the tak

ing of an unlawful or illegal rate of interest.

Sanford v, Kunz [Idaho] 71 Pac. 612.

40. Where the debtor was to pay interest

and taxes "on account of the mortgage or

the debt" secured. but the creditor and the

lender did not know the aggregate reserved

would exceed the legal rate, the contract

was not per se usurious. Green v. Grant

[Mlch.] 96 N. W. 583. Where a contract im

ports usury on its face, such corrupt inten

tion is apparent. Trainor v. German Ameri

can Bay. Loan d: Bldg. Ass'n, 102 Ill. App. 604.

Claim of usury not established where debtor

merely failed to call for money left for him

in agent's hands. Farm Land Co. v. St. Ray

nor [NebJ 97 N, W. 330. Excess paid by

mistake or to apply on principal not usury.

Rushton v. Woodham [3. C.] 46 S. E. 943. An

agreement for usurious interest must be

shown: a more proof of excessive payment

not sufficient. Bosworth v. Kinghorn, 87 N.

Y. Supp. 983.

41. The court will look to the substance,

and not allow the statute to be defeated by

the form of a transni'tinn. Whiuci'y v. Gar

rctt. 24 Ky. L. R. 1558, 71 S. W. 855; Hagen v.

Barnes [Mlnn.] 99 N. W. 415.

42. Sums paid as "profits" and "rent" and

use of apartments. construed as realty inter

est, and being in addition to 6% charged con

stituth usury. Reich v. Cochran. 41 Misc.

[N. Y.] 621. A note with an agreement to

hire the lender to sell cotton at a fixed price

or pay liquidated damages for failure to de

liver the cotton, held a cover for usury. the

"cotton contract" not being genuine. Wax

nliachle Loan 8: Trust Co. v. Turner [Tex.

Civ. App.) 74 8. W. 792. An issue of corpo

rate bonds, homing interest at six per cent.

to be sold below par. la usurious. George N.

Fletcher & Sons v. Alpena CirCuit Judge

[Mlch.] 99 N. W. 748.

48. Where, on a loan of $500. the lender

took two notes, one for $500. and one for

$43.48, instead of interest in advance for one

\-nan th- transaction was construed as a

A

single one and usurious as exacting more

than 8% on the loan. Howell v. Pennington.

118 Ga. 494.

A note for a greater sum than the bor

rower actually receives, with interest there

on at the highest legal rate. is usurious.

Note for $235. interest at 10%, for loan of

$200. Rosetti v. Lozano, 98 Tex. 57, 70 8. \V.

204. An answer setting up that only $207.90

was received on a note given for $497.00

states a clear defense of usury and is not

demurrable. Johnson v. Joyce, 90 Minn. 877.

97 N. W. 113.

44. “'here an insured was to forfeit sev

eral years of‘ extended insurance and lose in

terest for failure to pay a premium borrowed,

the arrangement was unlawful. Mutual Urn.

Life Ins. Co. v. Davis, 24 Ky. L. R. 2291, 73

'S. \V. 1020.

45. Mutual Ben. Life Ins. Co. v. First Nat.

Bank. 25 KY. L R. 172. 74 S. W. 1066.

46. \Vhere 7% on the interest due on an

old note and 12% on overdrafts were includ

ed in the new note. it was usurious. Cili

zens' Nat. Bank v. Donnell, 172 Mo. 88$ 72 S.

W. 925. A surety who gives a new note to take

up old usurious notes is entitled to plead

usury and have the entire transaction pur

ged of usury. \Vhlnery v. Garrett. 24 Ky. L.

R. 1558, 71 S. W. 855. A renewal or substi

tution is infected if the usury passes into it.

leaving the rights of the parties subsisting

and unchanged. See post. I 3.

41. Held, there was not a loan, but an

undertaking to answer for default of others

agreeing to pay. “’agoner v. Landon [Neb ]

95 N. \V. 496. Contract construed as an in

vestment through defendant. a certain inter

est being guaranteed. and not a loan to him,

and hence usury was no defense in an notion

to reform a deed. Conolly v. Keenan, 43

Misc. ()7. Y.] 589. A contract wlioroliy A

purported to buy B's hiture unearned salary

for a month, and to be entitled to five percent

a month for forbenring to take it, was a loan

and usurious. Van Vechten v. McGuire [N.

J. Law] 56 At]. 123. Same was held as to a

similar contract of snlo with n revocable
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sale of accommodation paper is a loan and is usurious when discounted beyond the

legal rate of interest.“ A bona fide collateral contract will not render a loan

usurious," and usury laws do not apply to other transactions."0

The aggregate of the exertions must ereeed the legal rate,“ and collateral

benefits not of the nature of payment for use of the money are excluded, e. g., pay

ment of taxes on the security," or the assumption or purchase of other obliga

tions." For a like reason, a legitimate commission, bonus or discount is permissi

ble.“

Discounts, bonuses, commissions, and other deductions or charges—The tak

ing of interest at the highest legal rate, in advance, by way of discount on short

loans, in the ordinary course of business, is not usurious.“ But where the interest

reserved and that contracted to be paid, on a long loan, aggregate a sum in excess of

the legal rate, the transaction is usurious."

A bonus given at the time of making the loan"T or for a forbearance,"I or

commissions, in addition to interest,“ may render the transaction usurious, ac

cording to their real character as fictions to cover usury or as extra consideration

for additional and real benefits or services rendered. But the exaction of a com

mission by an agent of the lender without the knowledge or consent of the prin

cipal does not render the contract usurious as to the principal.‘0 So the charging

power of attorney to the debtor to collect

until default. Tolman v. L‘nion Casualty &

Surety Co.. 90 Mo. App. 274. A transaction

construed as a loan with pledge of note as

security and a contemporaneous release of

attorney's fees held void. because constitut

ing usury. Johnson v. Zweigart. 24 Ky. L. R.

1323, 71 B. W. 445. \Vhera plaintiffs could

not procure the purchase price of land

(8513.45) and defendant agreed to and did

pay the vendor. and plaintiffs took title di

rectly from vendor. and gave defendant notes

and mortgages for $672.86. with interest at

7%. the transaction between plaintiffs and

defendant was a loan. not a purchase and

sale. and usurious. Hagen v. Barnes [Minn]

99 N. W. 415.

48. Simpson v. Hefter. 42 Misc. [N. Y.] 482.

40. Stipulation in note that debtor would

consign 100 bales of cotton during the sea

son or pay 50 cents commission per bale not

shipped did not render note usurious.

Kitchen 8: Bro. v. Robinson Bros.. 138 Ala.

419.

50. Payment in consideration of forbear

ing to obtain judgment by default and allow—

ing time for preparation of defense. Alex

ander v. First Nat. Bank. 24 Ky. L. R. 1486,

71 S. W. 883.

61. Taking a. note and mortgage for $800.

due in five years with interest at 6% per an

num. payable semi-annually for a. loan of

$676.48 due in five years with interest at 10%

per annum. payable semi-annually. is not as

a matter of law usurious. Commonwealth

Title Ins. & Trust Co. v. Dakko. 89 Minn. 386.

94 N. W. 1088.

52. An agreement to pay interest and in

addition all taxes and assessments on the se

curity is not per se usurious, though the

aggregate may exceed the legal interest rate.

There must be in addition the intention to

exact an illegal rate. Green v. Grant [Mich.]

96 N. W. 583.

53. Where the borrower proposes to take

up the note of a third party and give his own

note. (or a loan. the transaction is not usu

rious. whether the third party‘s note is sol

vent or insolvent. Note of 8200, given for

loan of $235. and a. note for $50 taken up.

Crawford v. Benolst. 97 Mo. App. 219. 70 S. W.

1098. An agreement to pay legal interest

and also pay off a. judgment on which the

borrower and lender were both liable is not

usurious. though the Judgment is one on

which contribution could not be enforced.

Southern Trading Co. v. State Nat. Bank

[Tex. Civ. App.] 79 S. W. 644.

54. See infra this section Discountl, bo

nuses, etc.

55, 50. McCall v. Herring. 116 Ga. 235.

57. Brown v. Skotland [N. D.] 97 N. W.

543. Lender received a. bonus but pretended

to act as agent for a “straw-man" whose

knowledge of bonus was denied. Transac

tion held usurious. Leipziger v. Van Saun,

64 N. J. Eq. 37. "Premiums" for a. loan ren

dered contract usurious. Madsen v. “'hit

man [Idaho] 71 Pac. 152. Bonus paid the

agent with knowledge of the principal.

Richards v. Bippus. 18 App. D. C. 293.

58. When a note on its face bears all the

interest allowed by law. a bonus for a for

bearance is usury. Mo. Real Estate Syndi

cate v. Sims [Mo.] 78 S. 1V. 1006.

59. That it was customary to charge such

commissions was immaterial. Cowglll v.

Jones [Mo. App.] 73 Sv W. 995.

00. McCall v. Herring. 118 Ga. 522; Flana

gan v. Shaw, 74 App. Div. [N. Y.] 508; Mc

VVhirter v. Longstreet. 39 Misc. [N. Y.] 831.

Held that bonus to agent was without au

thority or knowledge of lender and contract

was not usurious. Hare v. Winterer [Neb.]

96 N. W. 179. , “'here the husband was paid

$50 for securing a loan for plaintiff. the wife

who loaned the money knowing nothing of

such payment. and receiving no part thereof,

the loan was not void for usury. Bovee v.

Butters [Mind] 99 N. 1V. 641. A usurious

exaction by an agent. making a loan for his

principal. solely for the agent‘s benefit. with

out the knowledge or sanction of the princi

pal. and he having no reason to anticipate

such action by the agent. does not render the

loan usurious as to the principal. Com. Title
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of a commission by the agent procuring the loan, without the knowledge or con

sent of the lender, will not taint the transaction with usury.‘1 Brokers negotiat

ing loans for others may charge the borrower commissions without making loans

at the full legal rate usurious."

The parties may remove the taint of usury by agreement ;" but an invalid

mortgage is not rendered enforceable by the mortgagcc’s crediting usurious pay

ments reeeived.as usury, on the debt, where the statute is aimed at the emotion

as well as receipt of usury,“ and an express agreement, not a cover for usury,

though resulting in compound interest, may be enforced."

Usury statutes do not retroact on contracts already made." Statutes in some

states regulate the compounding of interest." Under Connecticut statutes it is

held that persons other than pawnbrokers or those loaning on personal security

may charge any rate of interest, and no interest paid can be recovered." In Cal

ifornia, constitutional provisions that the value of mortgaged property and of thc

security shall be assessed for taxes to their respective owners, and that any agree

ment requiring the mortgagor to pay taxes on the mortgagec’s interest is void,

are held to be laws against usury.” Florida laws make usurious any~“contract,

contrivance or device” whereby a rate greater than the law allows is exacted."0 The

Nebraska statute does not authorize the taking of interest for more than one year

in advance, if thereby more than ten per cent. interest per annum is received."

Conflict of laws—By the weight of authority, the legality of the rate of in

terest depends upon the law of the place of performance of the contract," usually

the place of payment of a bond.“ This is the rule, though property mortgaged as

87. Rev. St. 1899, i 3711 prohiblts com

pounding ofiener than once a year, and

compounding every six months was a viola

tion. Citizens‘ Nat. Bunk v. Donnell, 172 Mo.

Ins. & Trust Co. v. Dakko, 89 Minn. 386, 94

N. W. 1083.

61. Attorney procuring the loan charged

$10 and defendant received 880 on a $90

note lender having no knowledge of the

facts. Siegeitnan v. Jones [18.10. App.] 77 B.

W. 307.

02. Gantzer v. Schmeitz. 206 Ill. 560, 69 N.

. 684.

63. Agreement for rebate as to unearned

interest. Cowgiil v. Jones [Mo. App.] 73 S.

W. 995. A usurious contract may be purged

by the making of a new contract eliminating

usury, when no usury has been paid. Bor

rower then is bound to pay the legal rate on

.the new contract. Sanford v. Kunz [Idaho]

71 Pac. 61!. A usurious contract may by

agreement of the parties with knowledge of

their rights be purged of its usury and vali

dated. Tralnor v. German-American Saw, L.

& Bldg. Ass’n, 102 Ill. App. 604.

M. Adams v. Moody. 91 Mo. App. 41.

65. A bank and a. customer orally agreed

that the customer should pay 10% per annum

on overdrafts. interest so accruing to be pay

able at the end of the month. and it not paid.

to bear interest at 10% per annum. This

agreement. though resulting in compound

interest, held not usurious. Hillsboro Oil

Co. v. Citizena' Nat. Bank [Ten Civ. App.]

75 S. W. 336.

06. The rate agreed upon until the debt is

paid may be collected. though the statute

has reduced the legal rate. him-tin v. Coch.

ran's Ex'r, $6 Ky. L. R. 712. 76 S. W. 343.

The more assumption or a Contract_ valid

when made. will not be rendered usurious hy

the statutory reduction of the legal rate he

twecn the making and assumption of such

contract. Adams v. Shirk [C- c' A-l 11'! Fed.

301.

384, 72 S. W. 925.

08. Mats v. Arlck [Conn.] 56 Atl. 630.

60. Matthews v. Ormerd, 140 Cal. 578,

Foo. 136. _

70. Laws 1891, c. 4022. p. 51. Maxwell v.

Jacksonville Loan a: Imp. Co. [Flfl.] 34 So.

255. A provision for penalties for default in

monthly payments, with additional interest

and for accelerating maturity of entire obli

gation, held to render the contract usurious.

id.

71. Allen v. Dunn [Neb.] 99 N. W. 680.

When a note for $690. with interest at 7‘}.

was given for a. loan of $600 for five years.

the transaction was regarded as a device to

avoid the usury law. and since more than 10%

per annum was thereby agreed to be paid,

the loan was usurious. Id.

72. Though security for a loan was in an

other state. Interstate Bldg. 8: Loan Ass‘n

v. Bdgeiieid Hotel Co., 130 Fed. 422; Alex

ander v. Southern Home Bldg. & Loan Ass'n.

120 Fed. 968. Where the parties treated the

contract as governed by laws of Kansas. ne

gotiating there, land mortgaged being there.

and money being paid there. it was a Kansas

contract. Royal Loan Ass’n v. Forter [Kan]

75 Pac. 484. A by-law of a loan association.

providing that payments shall be made at

its home others, is not conclusive evidence

that that was the place of performance of

the contract. Spinney v. Chapman, 121 Iowa.

38. 95 N. W. 230.

73. Gale v. Southern Bldg. & Loan Ass'n,

111 Fed. 732. Premiums paid to local agent

of New York corporation in Michigan-won

tract of the latter state. Hoskins v. Roches

74
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security is situated in another state.“ In the absence of proof to the contrary, the

place of performance of a note or mortgage is presumably the place where it is

dated." Where another intention can be gathered, it will not be presumed that

parties contracted with reference to a law that would make the contract usurious,

where there is no attempt to evade the usury law." Contracts with foreign asso

ciations made in the state which is the domicile of the borrower, with association’s

agent therein, are governed by the laws of the state where so made." The pre

sumption being that the common law prevails in a state, there is also a presumption

that there is no legal limitation on the rate of interest in that state."

Usury laws as applied to building and loan associulion c0ntrmls.—Building

and loan associations are commonly excepted from the usury laws by statute or

judicial decision, because of the interest which the borrower in such an associa

tion has in the profits." Such statutes are constitutional.“o but will be strictly

construct ,“ and loans must be made in the mode prescribed by them in order to

preclude the defense of usury.” So there must be Competitive bidding for loans

when the statute so requires.” Establishing a minimum premium violates the

rule requiring competitive bidding, and lets in usury as a defense.“ But a fixed

premium for loans, instead of competitive bidding, may be authorized by stat

ute.“ The courts may determine whether a premium fixed by the by-laws, accord

ing to the statute, is an extortionate charge for a loan." In construing building

and loan association contracts, the stock contract calling for premiums and monthly

ter Sav. & Loan Ass'n [Mich.] 95 N. W. 566.

A note made payable in New York, with no

role of interest fixed, is governed as to Inter

est by New York law. Simpson v. Better.

42 Misc. [N. Y.] 482.

74. Trower Bros. Co. v. Hamilton [Mo.]

77 S. W. 1081. Contract made and to be per

tormed in Minnesota, lands mortgaged in

Alabama. Minnesota contract. U. B. Sav. &

Loan Co. v. Beckley, 137 Ala. 11..

75. New York Security & Trust Co. v.

Davis, 96 Md. 81.

7.. Though payable in Illinois, it was

held the parties intended to contract with

reference to Arkansas law, and hence there

was no usury. Vi'hitlock v. Cohn [Ark.] 80

S. W. 141.

77. National Mut. Bldg. & Loan Ass'n v.

Retzrnan [Neb.] 06 N. W. 204. Land mort

gaged also in state of his domicile. People's

Bldg. Loan & Sav. Ass'n v. Parish [Neb.] 96

N. W. 243.

78. Columbian Bldg. 8: Loan Ass'n v. Rice

[8. C.] 47 S. E. 63.

70. Stanley v. Verity, 98 Mo. App. 632. 73

S. W. 727. Loans governed by special stat

utes. Collins v, Cohe, 202 Ill. 469. 66 N. E.

1079. In New York, interest and premiums

on such contracts do not render them usuri

ous. Roberts v. Murray. 40 Misc. [N. Y.] 339.

Contract requiring dues. interest and pre

miums, held not usurious. Iowa Cent. Bldg.

&Loan Ass'n v. Klock [Iowa] 94 N. W. 1120.

Fines and premiums. when imposed by build

ing associations, are not usury. when reason

able under Ohio statute. 5 3836-3. Spies v.

Southern Ohio Loan & Trust Co., 4 Ohio C. C.

(N. S.) 103.

80. Spies v. Southern Ohio Loan & Trust

Co.. 24 Ohio Circ. R. 40.

81. Washington Nat. Bldg. & Loan Ass‘n

V. Andrews. 95 Md. 696.

83. Winegardnar v.

I Curr. Law—124.

Equitable Loan Co..

120 Iowa, 486, 94 N. W. 1110: Assets Realiza

tion Co. v. “'ia'htman, 105 Ill. App. 618.

Double premiums cannot be exacted under a

statute permitting the borrower and associa

tion to agree on the premium. Coppes v.

Union Nat. Sav. & Loan Ass'n iind. App.] 67

N. E. 1022. Cannot charge interest on pre

miums. statute not so providing. People‘s

Bldg. Loan & Sav. Ass'n v, Marston [Tex.

Civ. App.] 69 S. W. 1034. Where the loan

contract was antedated and premiums re

tained in advance, the statutes were evaded

and the contract was usurious. Hyiand v.

‘ Phoenix Loan Ass'n. 118 Iowa. 401, 92 N. W.

63.

83. Skinner v. Southern Home Bldg. 8:

Loan Ass‘n [Fla] 35 So. 67; Trainor v. Ger

man-American Sav. Loan & Bldg. Ass'n, 102

Ill. App. 604; Mutual Home & Sav. Ass'n v.

\VOi'I. 67 Kan. 506. 73 Pac. 116. No competi

tive bidding: hence usurious by Tennessee

law. American Bldg. Loan & Tontine Ass'n

v. McClellan [Ark.] 70 S. W. 463. When the

statute requires competitive bidding, a loan

made without such bidding is usurious if the

payments. considered as interest, exceed the

legal amount of interest. Moses v. Nat. Loan

& Inv. Co.. 92 Mo. App. 484. Premiums, con

sidered as interest, because no bidding, held

not to be usurious. Laidley v. Cram, 96 Mo.

.\pp. 580. 70 S, W. 912.

84. Arhuthnot v. Brookfield Loan 8: Bldg.

Ass'n, 98 Mo. App. 382, 72 S. W. 132: Thudium

v. Brooktield Loan & Bldg. Co.. 98 Mo. App.

377. 72 8. XV. 134; McDonnell v. De Soto Sav.

& Bldg. Ass'n. 175 Mo. 250. 75 S. W. 438.

85. Where a member borrows at less than

the premium fixed by the by-laws. as author

ized by statute. he cannot assail the transac

tion for usury [Rev. St. 1899, 5 1362]. Cov

er v. Mercantile Mut. Bldg. & Loan Ass'n, 93

Mo. App. 302.

80. Cover v. Mercantile Mut. Bldg. & Loan

.\ss'n. 93 Mo. App. 302.
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dues is regarded as separate and distinct from the loan contract calling for in

terest." “'here a loan by such an association is not a building and loan associa

tion contract, but has the characteristics of an ordinary loan, the usury laws ap‘

ply." The mere fact that a contract is a building and loan contract in form is

not conclusive on the question whether the lender is an association entitled to

the benefit of preferential statutes." In some states the ordinary usury laws are

applied to such contracts.” Where building and loan contracts are regarded as

usurious, the ordinary rules as to the application“ or recovery”2 of usurious pay

ments control. The entire amount of the usury should be credited on the debt,

regardless of the disposition made thereof by the company.” An assignee of the

rights of a member, when recognized as a member of the association. is entitled to

credit for usurious payments by his assignor.“

§ 2. The defense of usury.-The defense of usury is personal to the debtor

and cannot be interposed by another without his consent and concurrence," nor by

the creditor." So it cannot be set up by the trustee in a trust deed given to secure

the debt." But the defense is open to a surety."

A purchaser of mortgaged property subject to a usurious mortgage cannot set

up the taint of usury" unless authorized by his grantor.1 But it was held that

the original mortgagor, suing in his own interest and as exocutor of his grantee,

could have the usurious mortgage canceled, when the debt was extinguished by

payments by him and his grantee.‘

81'. The different payments should not be

confused so that the contract will be ren

tlered usurious. Motes v. People‘s Bldg. &

Loan Ass'n, 131 Ala. 369.

88. Royal Loan Ass‘n v. Forter [Kan.] 75

Fee. 484.

89. Hyland v. Phoenix

luwa, 401, 92 N. W. 63.

90. In Oregon. building and loan contracts

are regarded as evasions of the usury laws

and are held usurious. Only the rate of in—

terest agreed upon. if legal. is recoverable,

not premiums or dues. Hubert v. Washing

ton Inv. Ass'n, 42 Or. 71, 71 Pac. 64. Usury

laws apply to building and loan association

contracts in South Carolina. Columbian

Bldg. 8: Loan Ass‘n v. Rice [5. C.] 47 S. E.

63. In West Virginia. it is held that a build

ing and loan association contract requiring

the payment of a fixed monthly premium on

the loan for an indefinite period of time is

usurious. Harper v. Middle States Loan

Bldg. 8: Const. Co. [W. VL] 46 8. E. 817.

91. Payments for dues upon stock as well

as interest payments should be deducted

from the principal of the loan. Carpenter v.

Lewis. 65 S. C. 400. All payments treated as

payments on an ordinary 6% loan. Klelmer

v. Covington Perpetual Bldg. & Loan Ass‘n,

24 Ky. L. R. 736, 70 8. W. 41. A borrower

Loan Ass'n. 118

is liable only as on an ordinary loan. Inter

state Bldg. d: Loan Ass'n v. Holland, 65 S. C,

448. l'surious premiums. with interest

thereon. should be credited on a member's

loan. Gary v. Verity, 101 Mo. App. 586, 74

S. W. 161.

ll. Usury paid to an association before its

insolvency may be recovered. Olllges v,

Kentucky Cltizens' Bldg. & Loan Ass'n's As

.Iignee, 24 Ky. L, R. 1954. 72 8. W. 747. The

right to recover for usury paid cannot be

taken away by n bY-law- Georgia State

Bld‘_ g Loan Als'n v. Grant [hilt-ts.) 34 311

B4

is. Sixty cents per month being paid, be

sides interest, and ten cents per month paid

operating expenses. the borrower was cred

ited with sixty cents per month on the debt.

Middle States Loan Bldg. & Const. Co. v.

Baker, 19 App. D. C. 1.

94. Where a. borrowing member transfers

the mortgaged property and his grantee is

admitted to membership in the association.

such grantee is entitled to credit for usuri

ous payments by his grantor. Middle States

Loan Bldg. & Const. Co, v. Baker, 19 App.

D. C. 1.

86. Harper v. Middle States Loan, Bldg. &

Const. Co. [W. Va.) 46 S. E. 817. A pur

chaser of real estate charged with a usuri

ous debt cannot defend against the usury un

less the debtor unites with him in the de

fense. or his acquiescence in and consent to

the defense, appears in the record. 1d.

06- A creditor sued for breach of contract

to forbear cannot retain the usurious bonus

paid therefor and at the same time plead

usury as a. defense. Missouri Real Estate

Syndicate v. Sims [Mo.] 78 S. W. 1006.

97. Snyder v. Middle States Loan. Bldg. &

Const. Co., 52 W. Va. 656.

B. A surety may, by a proper plea of

usury. prevent recovery against him of more

than the principal and legal interest. Wel

don v. Ayers. 116 Ga. 181.

09. A redemptioner could not recover

usurious payments made to redeem. Mnt

thaws v. Ormerd, 140 Col. 578. 74 Fee. 136.

The rule applied where the grantee paid a

part of the assumed usurious debt. and gave

:1 new usurious mortgage for the balance.

Defense not applicable as to the mortgage

assumed. Frost v. Pacific Sav. Co., 42 Or. 44.

70 Pac. 814. The defense is not open to a

purchaser of the equity of redemption who

has assumed and agreed to pay the debt.

People‘s Bldg. Loan (.- Suv. Ass'n v. Picknrd

[Neb.] 96 N. W. 837.

1. Bacon v. Iowa Say. 8; Loan Ass‘n, 121

lowa. 449, 96 N. W. 977.
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The defense may be waived,‘ or the debtor barred to set it up.‘ It is not

waived by consenting in the answer in foreclosure suit to a decree for sale of the

property.‘ A borrower will not be estopped by the payment of instalments of

usurious interest from setting up usury, when the lender has not changed his

position as the result of such payments.‘ To avoid a defense of usury, one claim

ing as a bona fide taker must plead and prove every fact showing that he is such.’

The defense of usury being in the nature of penalty or forfeiture may, by the

repeal of the statute, be taken away from contracts already made.‘ But it has

been held that the repeal of a usury law will not deprive a debtor of his defense

where he has made a tender to effectuate the same.‘ If a'usurious contract is

validated by statute as to the principal debtor, it is validated as to his surety.10

In Georgia, creditors may prevent the enforcement of a usurious claim against

an insolvent debtor."

Pleading and proof.—The defense of usury must be pleaded by special plea

or answer.“ It cannot be made by demurrer to bill for foreclosure of principal

and interest, where the statute provides for forfeiture of the interest only, for

usury."

A plea of usury is suflicient where it is such that the plaintiff could not have

been misled as to the defense intended.“ It should state with whom the agreement

for usurious interest was made, the time, .place, and the facts which make the

transaction usurious." It is not sufficient to simply allege that a note, and a re

newal thereof, are usurious, and that the debtor paid more than the sum actually

owed." But in West Virginia a defense of usury is well pleaded by pleading

generally that the contract or assurance sued on called for interest at a rate

greater than that allowed by law." Where a plea is simply for the purpose of

invalidating a deed, particularity as to amount is not required." An admission

of usury in the answer may cure insufficient allegations thereof in the petition."

Where the defense of usury is set up as to a contract governed by the laws of

I. Epping v. Washington Nat. Bldg.. Loan 8. Contract made in Alaska in 1898 usuri

& Inv. Ass‘n [Or.] 74 Pac. 923. ous under Oregon law then in force. was not

8. The debtor may waive the defense of subject to defense of usury under the Alaska

usury by not pleading it. where the usurious code, since adopted (1900). Patterson v.

contract is not made void by statute. Berry [C. C. A.] 125 Fed. 902.

George N. Fletcher & Sons v. Alpena Circuit 0. Washington Nat. Bldg. & Loan Ass‘n v.

Judge [Mich.] 99 N. 1V. 748. A usurious loan Flake, 20 App. D. C. 614.

contract is voidable, and the borrower may 10. Statute legalized building and loan

repudiate or ratify it, or waive the defense contracts. LeMars Bldg. 8: Loan Ass'n v.

of usury. Hubert v. Washington Inv. Ass'n. McLain. 120 Iowa, 627, 94 N. W. 1122.

42 Or. 71, 71 Pac. 04. 11. Code. 5 2878. Payment of the other

4. One who knowingly makes usurious creditor‘s debt is not a condition precedent

payments of interest without protest is to the exercise of such right. In re Miller,

estopped to claim such payments were on the 118 Fed, 360.

principal. McLean v. Bryer. 24 R. I, 699. A 1:. Washington Nat. Bldg. & Loan Ass’n

party to a suit in equity. owing a usurious v. Westfall [W. Va.] 47 S. E. 74.

debt, who fails to claim the benefit of a usu- 18. Patterson v. Berry [C. C. A.] 125 Fed.

ry statute before final decree in such suit 902.

is barred from setting up the defense 14. Simpson v. Hefter.“ Misc. [N. Y.] 482.

thereafter. It is res udjudieata. Snyder v. 15. Plea held sufficient. Hare v. W'interer

Middle States Loan Bldg. & Const. Co., 52 [Neb.] 96 N. W. 179.

W. Va. 665. A borrowing member ofa build- 10. Brown v. Forbes [Neb.] 96 N. W. 52.

ing association may be estopped to set up 17. But a mere description of a building

usury when he has settled with the associa- and loan contract. with no allegation of usu

tion accepting profits earned by other like ry, is insufficient. Washington Nat. Bldg.

contracts. Cover v. Mercantile Mut. Bldg. 8.- & Loan Ass'n v. Westfall [W. Va..] 47 S. E.

Loan Ass'n, 93 Mo. App. 302. 74,

5. New York Security & Trust Co. v. Da- 18. Equitable Mortg. Co. v. Watson. 116

via. 96 Md. 81. Ga. 679. Followed in Equitable Mortg. Co.

C. Hubert v. Washington Inv. Ass'n. 42 v. Watson. 119 Ga. 280.

Or. 71. 71 Pac. 64. 19. But petition here held to set out plea

7. Bovier v. McCarthy [Neb.] 94 N. W. of usury sufliciently. Lexington Bank v.

"5; Simpson v. Hefter. 42 Misc. [N. Y.] 482. Marsh [Neb.] 96 N. W. 341.

I
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another state, the reply denying usury should plead the statutes or laws of such

other state.“

The party alleging usury must prove it." It is not established by evidence

showing that excessive interest was collected by mistake, or that excessive interest

was accepted to be applied on interest at a legal rate and then on the principal,“

or that the debtor merely neglected to call for money left in the agent’s hands and

placed to his credit,“ or merely showing that excessive payments were made for

some years, without proof of an agreement for usurious interest.“ A note being

made payable to a bank cashier individually, there is no presumption that the note is

the bank’s property, and it is not evidence of usury against the bank so as to war

rant the recovery of double usury from it.“

§ 3. The effect of usury—Where a usurious bonus is promised for a forbear

ance, the creditor is bound by the agreement to forbear, but cannot recover the

bonus." A joint maker of the original usurious note, frequently renewed, who

gives his sole note on new security, is not thereby deprived of the defense of usury,”

but a guarantor giving a new note is."

A contract tainted with usury, if not thereby rendered void, is good in the

hands of bona. fide holders." The burden is on the indorsce to prove bona fide

holdership.‘o

A new and independent transaction will not be void for usury in a prior

one,“ nor will the fact that part of the debt represented by a note is usurious

affect the liability of the debtor as to the balance.32 A second or substituted

contract, based on a prior usurious contract, the usury being carried into the

new contract, renders it usurious.“ All dependent rights or contracts fall with

the invalidity of the principal one,“ hence if a deed is void for usury, a power of

sale therein is void also.“

the lien of the mortgage becomes void."

usurious loan is void."

The effect of usury on a contract is

Where a mortgagee exacts usury from the mortgagor,

A chattel mortgage given to secure a

to be determined from the statute. In

some states the contract is void only as to the usury, or interest in excess of the

legal rate," in others it is void as to all interest, only the principal being recover

able.”

20. Columbian nlllK. & Loan Ass'n v. Rice

[8. C.] 47 S. E. 63.

31. Gontzsr v. Schmcitz, 206 Ill. 560, 69

N. E. 584. Evidence hold insufficient to sus

tain the plea. Raphael v. Margolies, 42 Misc.

1N. Y.] 204.

22. Rushton v. Woodham [8. C.] 46 S. E.

943.

23. Farm Land Co. v. St. Raynor [Neb.]

97 N. “’. 330.

24. izosworih v. Kinghorn. 87 N. Y. Supp.

983.

25. Wayne Nat. Bank v. Kruger [NebJ

95 N. W. 416.

26. He cannot plead usury. Missouri Real

Estate Syndicate v. Sims [Mo.] 78 S. W. 1006.

27. German Ins. Bank v. Fabel. 24 Ky. L.

R. 1721, 72 S. W. 329.

28. A new note. given in payment of two

usurious notes, by a guarantor on such

notes. time being extended. is not usurious

because in payment of usurious notes. Cole

man v. Cole. 96 Mo. App. 22. 69 S. W. 692.

20. George N. Fletcher & Sons v. Alpena

Circuit Judge [Mich] 99 N. W. 748_

30. Evidence showing usury in the incep

tion of a note, the burden is on plaintiff in

on action thereon to show bona tide holden,

ship. Simpson v. Hetter, 4! Misc.

482.

81. The fact that a note is usurious will

not render void an assignment of a bond for

title as collateral security for payment 0!

the note. it made long after the note. and it

at the time the note was made there was no

agreement or understanding that such so

curity should be given. Elder v. Elder. 1l9

Ga. 174.

82. Lanler v. Olli’i'. 117 Ga. 897.

33. Usurious interest on notes being car

ried into notes given in a second transaction

rendered such transaction usurious. Webb

v. Galveston & H. lnv. Co. (Tex. Civ, App.)

75 S. W. 355.

34. Pledges and mortgages to secure

usurious lonns are invalid by statute. in the

hands of the lender. Bell v. Mulhollnnd, 90

Mo. App. 612.

35. Lonier v. 011m, 117 Ga. 897.

86. It is not cured by crediting payments

on the principal where the statute I'Biu‘hes

the exaction as well as the receipt. Adams

v. Moody. 91 Mo. App. 41.

37. Rev. 8t. “99, i 3710.

96 M0. App. 22. 69 B. “'. 692.

38. (‘owgiii v. Jones [Mo_

[N. Y.]

Coleman v. Cole.

App] 73 S
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Forfeitures.—Under the national banking law, usury causes the forfeiture of

all interest.“ In Idaho, the lender forfeits all his interest and the borrower

forfeits to the school fund ten per cent. per annum on the entire principal ;“ and

in Oregon, a usurious contract being shown, the .wholc debt. without interest, is

forfeited to the school fund of the county where suit is brought.“2

Application of usurious paymeniS.——SO long as any part of the prim-ipal debt

with legal interest remains due, no payment is usurious." But any excess over

the amount of the debt with legal interest will be usury,“ and should be credited

on the debt.“ A buyer of property “subject” to a usurious mortgage cannot have

usurious payments made by his assignor applied to the principal,“ but is entitled

to have excess interest paid by himself so applied." .

§ 4. Affirmative relief and procedure. Recovery of usury.—It is generally

held that usurious interest paid by the debtor may be recovered,“ after the debt

and all usurious interest thereon have been fully paid.“ This was a common-law

right and still exists in the absence of any statute to the contrary.M A recovery

back of usury paid will not. lie on payment of less than would have been due at the

legal rate," nor will payments of interest made by consent to cause a delay in legal

proceedings support such a recovery.“ Where usury is sought to be recovered or

set off against a claim sued on, the facts showing the amount must be set out.”

In an action or suit to recover usurious interest paid by a debtor, the measure

W. 995. In \Vest Virginie. usurious contracts

are void as to the excess of interest over

the legal rate—six per cent. Lorentz v. Pin

nell [W'. Va.] 46 S. E. 796. A usurious build

ing and loan contract is not void on account

of the original transaction but only as to ex

cessive payments. Irwln v. Washington

Loan Ass'n, 42 Or. 105. 71 Pac. 142. A pay

ment of a usurious note with property gen

erally entitles the borrower to recover the

excess of the value of the property above

the principal of the loan with legal int’erest.

Paducah Banking Co. v. Ragsdnle, 24 ky. L.

R. 683, 69 S. W'. 796. Untbrlous debt paiid

nve'ance of realty. sury recovere .

glk:?Mor-,gan k Co. v. Wathen, 25 Ky. L. R.

840, 76 S. W. 322.

88. Michigan. Comp. Laws. 5 4857. George

N. Fletcher & Sons v. Alpena. Circuit Judge

[Mich.] 99 N. \Y. 748; Green v. Grant

[Mich.] 96 N. W. 583. Only the actual prin

cipal of usurious contracts can be enforced

at law or in equity. Florida. Acts of 1891. c.

4022, p. 51. Lyle v. Winn [Fla.] 84 So. 158.

In New Jersey the usurious contract is void

as to any interest. hence, no interest accrues

on such a contract and there can be no de

fault. warranting suit on the instrument, for

nonpayment of interest. Leipziger v. Van

Saun, 64 N. J. Eq. 37.

40. U. 8. Rev. St. 1 5198 (U. 8. Comp. St.

1901. p. 3493). Under this law the creditor

cannot escape the result by applying the

payments of usurious interest on the princi

pal. Citizens' Nat. Bank v. Donnell. 172 M0.

384. 72 S. W. 925. “'here along account be

tween a. creditor and debtor constitutes but

one transaction, the entire transaction be

comes usurious at. the time a single part

thereof became so. and interest on the whole

was forfeited. Id.

41. Sanford v. Kunz [ldaho] 71 Pac. 612.

42. B. & C. Comp. 5 4595. Beach v. Guar

lnty Sav. a: Loan Ass'n [Or.] 78 Pac. 16.

48. Crenshaw v. Dui'r's Ex'r, 24 Ky. L. R.

718. 69 S. w. 962.

44. Crenshuw V. Crenshaw,

600. 69 S. W. 711.

45. New York Security & Trust Co. v.

Davis, 96 Md. 81. Failure to give credit for

usury not prejudicial where there was over

draft unpaid. Lee v. Grant County Deposit

Bank, 25 Ky. L. R. 1208. 77 S. W. 374. All

payments on a building and loan contract in

excess of legal interest should be applied on

the debt. Epplng v. Washington Nat. Bldg.

Loan 8: Inv. Ass'n [Or.] 74 Pac. 923. Only

the principal being recoverable on a usurious

contract, all payments made, however desig

nated. will be applied thereon. Estey v.

Capitol Inv. Bldg. & Loan Ass‘n, 131 Mich.

502. 91 N. W. 763. Payments on renewal note

which includes usurious interest on the old

debt must be applied on the principal debt

and not on such usurious interest. Citizens'

Nat. Bank v. Donnell, 172 M0. 384, 72 S. \V.

925. In Iowa twelve percent is the highest

rate of interest recoverable on a building and

loan contract, and any excess is credited on

the debt. Bacon v. Iowa Sav. & Loan Ass'n.

121 Iowa, 449. 96 N. W. 977. Where usurious

contracts are void as to the excess of inter

est above the legal rate. payments of such

excess are credited on the principal at the

date of payment. Lorentz v. Pinnell [W.

\’a.] 46 B. E. 796.

46. 47. Irwin v. Washington Loan Ass'n.

42 Or. 105, 71 Fee. 142.

48. In this state the usurious contract is

void as to the excessive interest. Lorentz v.

Pinnell [W. Va.] 46 S. E. 796.

49, 50. Harper v. Middle States Loan Bldg.

& Const. Co. [W. Va.] 46 S. E. 817.

51. Though the contract rate is usurious.

Alexander v. First Nat. Bank, 24 Ky. L. R.

1486, 71 S. W. 883.

62. Alexander v. First Nat. Bank, 24 Ky.

L. R. 1486, 71 S. W. 883.

58. Weldon v. Ayers, 116 Ga. 181.

24 Ky. L. R.
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of recovery is the residue after crediting all payments of usury on the principal.“

In the absence of a statutory provision to that efiect, the debtor’s right to recover

usurious payments does not survive to his personal representative, heir, or assign at

his death.“ It has been held that afiirmative relief is barred as to a fully executed

contract."

In Oregon, it was held that usurious interest voluntarily paid cannot be re

covered.“T Recovery or set off of alleged excessive interest paid is prohibited by

statute in Connecticut.“I

An action under a statute to recover usury must be brought within the pre

scribed time." The national banking act, and not local law, governs in the case

of a usurious loan for the benefit of a. national bank, though in form made by its

president.“

A statutory judgment on a usurious contract bears the ordinary legal in

terest.“

The penalty for usury provided in the national banking law can be recov

ered only in an action brought under the statute"2 and cannot be sued by cross

bill." The action to recover a penalty is a “civil action,”“ and may be recovered

in the state court." Interest on the penalty recoverable cannot be recovered.“

In Texas, the borrower may recover double the amount of usurious interest

exacted" in an action of debt instituted within two years after payment of the

usury." The statute in Texas requires either an original action or a cross action,

to recover the penalty, and a purely defensive pleading in a suit on the debt, will

not avail for that purpose.” The “person, firm, or corporation” receiving the

usurious interest, is alone liable for the penalty.1° The statute giving the right

of action to the payer’s “legal representative” makes the claim assignable, and it

passes to a trustee in bankruptcy." Where the maker of a usurious note transfers

property to one who assumes payment and pays it, the maker is to be deemed the

real payor, and may maintain the action for the penalty." A remaining partner

who has assumed liability on a partnership note after the withdrawal of another.

may maintain the action for a penalty against the payee."

Lorentz v- Plnnell [Wv Vl-l 46 5- E- 68. First Nat. Bank v. Hunter. 100 Tom-i.

91. 70 B. W. 871.

64. Within the meaning of a. statute giv

ing a chancery court concurrent Jurisdiction

with the circuit court in certain cases. Mr

Creary v. First Nat. Bank. 109 Tenn. 128, 70

S. W. 821.

65. The act permits the action to be

brought in any state. county, or municipal

court in the county or city where the bank

is located. having Jurisdiction in similar

cases. McCreary v. First Nat. Bank, 109

Tenn. 128. 70 S. W. 821.

08. McCreary v. First Nat.

Tenn. 128, 70 S. W. 821.

67. Waxahachie Loan & Trust Co. v.

Turner [Tex. Civ. App.] 74 S. W. 792.

88. The statute makes no exceptions. and

54.

796.

56. Garris v. Thomas, 66 S. C. 57.

56. Where three notes were given in one

transaction. all usurious. and two had been

fully paid more than a year before action

on the third. usurious payments on the

two already paid could not in such action be

recovered. Carter v. Farthing, 24 Ky. L. R.

1927, 72 S. W. 745. Usury paid on notes paid

and surrendered cannot be credited on the

balance of the debt due. Milford v. Milford

[8. C.] 46 S. E. 479. In the absence of proof

of a usurious agreement. voluntary pay

ments of interest in excess of the legal rate

cannot be credited on the principal. Bos

worth v. Kinghorn. 87 N. Y. Supp. 983.

57. Beach v. Guaranty Saw. 8: Loan Ass'n

Bank. 109

[On] 76 Pac. 10.

58. Matz v. Arick [Conn.] 66 Atl. 630.

59. Krntnckyl The year after it Is paid.

Burnside v. )iealer [Ky.] 80 S. W. 785. Not

from the time when the note fell due. Car

Ker v. Farthing, 24 K7. L. R. 1927, 72 S. W,

745.

60. Schuyler Nat. Bank v. Gadsden. 191 U.

B. 451.

61. Flnncy v. Moore [ldaho] 74 Pac. 866,

oz. Cross bill in an action by the bank

not proper. Rev. St. U. S. 5198. U. 8. Comp'

St. 1901. p. 3493

persons under disability can recover no more

than others. Webb v. Galveston & H. Inv.

Co. [Tex. Civ. App.] 75 S. W. 855.

09. But an answer alleging the payment

of usury and praying for an allowance of

double the amount so paid was held. in the

absence of special exceptions. sufficient.

Rosettl v. Lozano. 96 Tax. 57. 70 8. W. 104.

70. Webb v. Galveston & H. Inv. Co. [Tex.

Civ. App.] 75 S. W. 355.

71, 72. Lnsater v. First Nat. Bank. '0 Tex.

345. 72 8. KY. i057
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There must be a payment to support a recovery under the North Carolina

act." The giving of a renewal note to the assignee of the usurious note is not a

payment of the original note so that the maker may not recover for usury from

the original payee."

A conrt of equity will not grant relief unless the borrower pays principal and

lawful interest justly due." The court will impute all guilt to the lender and

excuse the borrower, on the ground that he was overmatehed or coerced by want."

Where the statute makes usurious securities unenforceable by the usurer, a court of

equity will grant injunctive or other relief against him." The grantor in a deed

of trust to secure a usurious debt, may in a suit in equity to purge the debt of

usury, after conveyance of the land by him to a third party, have the sale of the

land under the trust deed enjoined pending the suit."

VAGBANTB.

The statutes“o defining vagrancy have been construed to include, in addition

to idleness by one able to work but without means of support,“ the ease of prosti

tution in violation of tenement house laws." It is necessary to prove either age

within the statute or inability of parents to support accused." The earning of a

support however meager is a defense,“ but not the mere fact that a woman other

wise vagrant and a prostitute has at times earned a little money honestly.”

The Greater New York law for an increasing term of commitment to be

doubled after the second is not uncertain or excessive." It is often provided that

7.1. Lssater v. First Nat. Bank, 96 Tex.

345. 72 S. W. 1057.

Vlrglnll: Recovery barred after one year.

Washington Nat. Bldg. & Loan Ass'n v.

Wendling [Va.] 46 S. E. 296.

74. North Carolina: Twice the amount

of Interest paid at a usurious rate may be

recovered (Code. I 3836). But usury must

have been paid in money or money‘s worth.

Rushing v. Blvens. 132 N. C. 273.

16. Rushing v. Bivens, 132 N. C. 273.

73. This was held under a statute making

usurious contracts void as to all interest.

“'enham v. Mallin, 103 Ill. App. 609. “’hen

the debtor has fully paid his lawful indebted

ness a court of equity will relieve him

against usury. Bell v. Mulholland, 90 Mo.

App. 612.

77. Bell v. Mulholland, 90 Mo. App. 612.

78. Defendant enjoined from filing with

plaintiff's employer certain assignments of

salary, to secure a usurious loan. Bell v.

Mulholiand. 90 Mo. App. 612.

79. Rorer v. Holston Nat. Bldg. & Loan

Ass'n [W. Va.] 46 S. E. 1018.

80. The act of August 17, 1903. amends

but does not repeal Pen. Code, § 453 (Wei

born v. State, 119 Ga. 429); and is not ap

plicable to a case made by an indictment

charging acts of vagrancy on August 1. 1903,

before it took effect (Baker v. State. 118 Ga.

787), and the record showing a sentence

under the original act on a charge of va

grancy as of a date when it was in force

will be sustained in absence of any showing

when bill was returned (Id.).

81. Georgia Pen. Code 1895, § 453. Evi

dence that defendant had no property to

support her. was able to work. and wan

dered and strolled about in idleness, is sum

cient to support a conviction for vagrancy

[Pen Code 1895, § 458]. McLeod v. State,

11! Ga. 82.

82. Vagrancy lawn of New York Cltyt A

woman who violates the tenement house

act by committing prostitution in her apart

ment or room in a tenement house is a

vagrant. People v. Fox, 39 Misc. [N. Y.]

591.

83. A conviction under the vagrancy act

(Acts 1903, p. 46) is unwarranted where

there is no evidence as to the age of the

accused or that her parents were unable to

support her. Stevens v. State, 118 Ga. 806.

84. Acts 1903, p. 46. Hartman v. State,

119 Ga. 427.

85. Where the evidence showed that de

fendant had no visible means of support. was

able to work. and lived an idle, immoral and

profiigate life, the fact that she occasionally

did a. little work, and earned small sums of

money insufficient to support her, was no

defense to a charge of vagrancy [Pen, Code.

1895, Q 453]. Cody v. State, 118 Ga. 784.

Under a charge of vagrancy, where evidence

showed defendant to be a grown woman,

able to work, with no visible or known

means of a fair, honorable, and reputable

livelihood, who loitered around saloons, did

no work, and was a street walker, the fact

that she earned two small sums on tWo occa

sions was no answer [Acts 1903, p. 46].

Welborn v. State. 119 Ga. 429.

86. Section 710 of the Charter of Greater

New York, 1901. providing, among other

things, for the detention of vagrants for a

term of five days for the first offense. twenty

days for the second. and a term equal to

twice the term under the previous commit

ment, but not exceeding the period fixed by

the warrant for any subsequent oftense. is

constitutional; the sentence therein provided

for not being void for uncertainty or dis

proportionate to the offense. People v. Fox,

77 App. Div. [N. Y.] 245.
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offenders may be given into charge of charitable, reformatory or protective institu

tions." When provision of the mode for discharge is made calling for consent

of the committing magistrate, it cannot be dispensed with."

Averments of all the facts essential to the offense as defined will sufficiently

charge it," whereupon a verdict of guilty has the usual meaning.no An erroneous

but not uncertain recital of the name of the act in the commitment is immaterial.”

A commitment on this charge will not be reviewed on writs of habeas corpus and

ccrtiorari, where the magistrate had jurisdiction of the charge and authority to

impose the sentence."2 A person having been found guilty of vagrancy under

the Georgia vagrancy act it will be presumed that an opportunity was allowed,

or would have been allowed, if asked for, to give bond for future industry and

good conduct for one year, before the court passed sentence." In such case, even

if sentence was improperly passed, defendant would not be entitled to be dis

charged upon habeas corpus but should be held in the custody of the sheriff to await

proper sentence, in the event no bond was given.“

VENDORS AND PURCHASERS.

l l. The Contract Generally and Interpre

tutlon of It (1076).

§ 6. Default and Its Effect (1087).

Q 7. Performance of the Contract (1m).

:5 2. Title and lnenmbrancen (1080).

§ 3. Condition, Quantity, and Descriptlon

of Property (1082).

§ 4. Rllrhtl and Llabllltlen Between Date

of Sale and Delivery of Deed (1084).

§5. “‘ah'er of Performance 01' of De

feetn (1080).

§ 8. Relclnnlon nnd Reformation (1000).

§ 0. Adjustment of Rights After Convey

ance or Renelnnlon of Contract (1002).

§ 10. Enforcement Generally (100-1).

§ 11. Vendor’s Lien (1006).

A. Implied (1996).

13. Express Lien (1998).

§ 1. The contract generally and interpretation of it.—The contract to con

vey land must not be confused with the contract whereby land is conveyed,“ and

the rights conferred or estates created" by such conveyance must be distinguished

from those rights which grow out of the contract to convey both before and after

its performance or rescission. The contract being one for an interest in lands

must be in such writing as is required by the statute of frauds,In and so with an

agent’s authority to sell," but an agent may negotiate a bargain under oral

authority unless the contrary be enacted.” Statutes relating to “conveyances”

do not apply.1

8"]. Recorders in the city of New Orleans

have authority to enforce the city ordinance

relating to juvenile vagrants by committing

girl vsgrants to the House of Good Shepherd

until they shall have reached the age of

eighteen years. State v. Marmouget, 111

La. 225.

88. A vagrant committed to the work

house for the first time is entitled to a dis

charge, In five days. by order of the com

missioner of charities, only with the. con

sent of the committing magistrate. Greater

N. Y. Charter. 5 710. People v. Warden of

City Prison, 3'! Misc. [N. Y.] 636.

80. Under Acts 1903, p. 46, an accusation

charging that the accused was able to work,

and had no property and had no visible or

known means of a fair. honest. and reputable

livelihood. set forth an offense against the

penal laws of the state. Morton v. Nelms,

li8 Ga. 786.

00. Means that the accused was guilty or

the nets specified in the accusation. Morton

v. Nolms, 118 Ga. 786.

.1. Recital that she was committed under

a certain title and section of the city charter

It must also be borne in mind that the contract to convey is gov

instead of the same section and title of the

tenement house act. People v. Fox. 39 Misc.

[N. Y.] 591.

02. People v. Fox. 39 Misc. [N. Y.] 591.

03, 04. Coleman v. Nelms. 119 Ga. 307.

06. See Deeds of Conveyance, 1 Curr.

Law, p. 908; Mortgages. 2 Curr. Law, p. 905.

08. See Real Property, 2 Curr. Law. p.

1462. and titles dealing with particular es

tates e. 5. Life Estates. Roversions and Re

mainders, 2 Curr. Law, p. 741.

07. See Frauds, Statute of, 2 Curr. Law.

p. 108.

U. Authority to an agent to sell land

must be conferred by an instrument in

writing when the statute so provides. .-\

series of letters held not to have conferred

authority to sell land. Lambert v. Gerner.

142 Cal. 399, 76 Pnc. 58.

00. See Frauds, Statute of. 2 Curr. Law.

p. 108; Brokers, 1 Curr. Law. p. 360.

1. Contracts to convey land. enforceable

in equity under the statute of frauds. do

not fall within the statute requiring con

veyances of title to real estate or contracts

crentlnl or evidencing ineumlirnnees there
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crncd by the rules applicable to all contracts.2 and that the capacity of parties

to take not only involves general contractual capacity” but also incapacity growingr

out of the nature of the subject-matter as being a contract for an interest in

lantls.‘

property.“

on to be by deed. signed and acknowledged.

[BalL Ann. (‘odes 8: St. N 4517, 4518]. An

derson v. \Vallace Lumber & Mfg. Co., 30

Wash. 147. 70 Pac. 24?.

2. See Contracts, 1 Curr. Law, p. 626.

The contract must be mutual: \Yhere one

agreed to convey a Tight of way whenever

another should demand it and tender the

price. the contract was not mutual. Bauer

v. Lumaghi Coal C0. [ML] 70 N. E. 634.

“'here time of performance is optional with

the grantee, the contract is not lacking in

mutuality. Either party may tender per

formance within a reasonable time and

thereupon a right of action will accrue

against the defaulting party. Time when

consideration was to be paid. Burnell v.

Bradbury, 67 Kan. 762. 74 Pac. 279. A decla

ration made by a vendor to his agent is not

binding on the vcndee unless communicated

to him. That contracts would have to be

signed and money paid by a certain date.

Gough v. Loomls [Iowa] 99 N. \V. 295.

Signing: A contract for the sale of land

may be mutually binding. though signed

only by the vendors. Vance v. Newman

[Ark.] 80 S. W. 574. A contract reciting

that the vendors have sold the premises

to the vendee and that the vendee agrees to

pay the purchaser money is binding on both

parties. though signed only by the vendors

and accepted by the vendce. Forthman v.

Deters, 206 Ill. 159. 69 N. E. 97. The plain

tiff agreed to sell land to A, B. C and D.

The contract Was reduced to writing and

signed by the plaintiff and A. B and C. but D

refused to sign it. Ileld no contract be

t“ een the plaintiff and A. B. C and D. since it

had not been fully executed. Knickerbocker

v. Robinson. 83 App. Div. [N. Y.] 614.

There must be a consideration: Where

the circumstances showed there was no in

tention to donate lands deeded, the grantee

must pay therefor or surrender the convey

ance. George Cheap &- Son v. Jackson. 25

Ky. L. R. 55, 74 S. \V, 692. A promise to

pay a certain sum as purchase price is a

sufficient consideration for a contract to

convey. Rodman v. Robinson [N. C.] 47 S.

E. 19.

Legality: A contract to convey land en

tered into on Sunday is not invalid as

against public policy. Rodman v. Robinson

[N. C.] 47 S. E. 19. Nor, if it is not an act

done as a part of a usual business. is it con

trary to a statute prohibiting labor, work

or business of one‘s ordinary calling on Sun

day [Code N. C. § 3782]. Id.

Offer and acceptance: An offer to sell or

buy must be unconditionally accepted. An

agreement to accept at the price offered.

vendor to furnish an unlimited certificate

of title from a. title insurance company, is

not such an unconditional acceptance as is

required to constitute a contract. Lambert

v. Gerner, 142 Cal. 399, 76 I’ac. 53. A letter

in which a. vendee offered a certain price. to

be paid at a certain time. under certain con

ditions, on the back of which the vendor

The rights of the parties are governed by the law of the situs of the

wrote "accepted subject to a lease" and

signed his name. taken in connection with

subsequent conduct of the parties, submit

ting abstracts. formal contracts. etc.. consti

tuted a binding contract. Gough v. Loomis

[Iowa] 99 N. \\'. 295. \\'here an offer to sell

land was accepted by the purchaser's attor

ney. it was valid against the seller. though

the attorney had not been authoriZed in

writing. Fowler v. Fowler. 204 Ill. 82. 63

N. 414. In an action for damages for

failure to convey land. it appeared from the

correspondence that the owner had never

definitely promised to convey, but had said

he could not give a clear title but was will

ing to do what the other owners along a

proposed railway line did. The contract

was held too indefinite. Abbott v. Kline. 33

“'ash. 686, 74 I’ac. 1014.

“'hether entire or severnble: A contract

between a vendee. and three vendors owning

separate tracts of land. construed as a sev

erablc contract. “'a'tkins v. Youll [Neb.]

96 N. W. 1012. A contract to convey an in

terest in a tlrm and a homestead entry on

which final proof had not been made con

strued as an entire contract and unenforce

able in toto. Horseman v. Horseman, 43

Or. 83, 72 Pac. 698.

: Oral preliminary arrangements are mer

Iged in n subsequent written contract. After

|an oral agreement for sale of a lot and giv

iing a receipt for first payment showing

terms of sale, and vendees went into posses

sion but the vendor refused a deed on ac

count of certain unadjusted matters. and a

formal contract was drawn up adjusting

isuch matters, their rights under the former

negotiations were merged and ejectment

.could not be maintained against the pur

chasers until -they failed to perform its

terms. Hutchinson v. Coonley [111.] 70 N. E.

686.

3. See Infants. Curr. Law. p. 392: In

Isane Persons, 2 Curr. L'aw. p. 454; Husband

'and Vi'it‘e, 2 Curr. Law. p. 246. etc.

4. See Aliens. 1 Curr. Law, p. 67; Corpora

tions. 1 Curr. Law. p. 710; Partnership, 2

ECurr. Law, p. 1106, and the like.

l A contract between husband and wife that

they should execute papers so that property

owned in fee by him should be exclusively

his and property owned in fee by her should

.be exclusively hers is void under Oregon

statute, because it is relative to dower and

curtesy. Potter v. Potter. 43 Or. 149, 72

Pac. 702.

The possession of land by the flier of a

homestead thereon and improvements made

by him are valuable rights which may legal

ly be conveyed. Holloway v. Miller [Miss]

36 So. 631.

Where a contract to convey the homestead

was signed only by the husband. and a deed

was signed by husband and wife but ac

knowledged before a notary disqualified by

interest, the contract to convey was not en

forceable. “'atkins v. Youll [Neb.] 96 N. \V.

l 1042.

9
fl
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Existence of the contract is for the jury,0 if the evidence is suflicient" to sup

port a finding.

No time of performance need be stipulated.‘

tending time does not avoid the contract.9

An immaterial alteration ex

The purchase price10 must be fixed,"

but may be shown by parol when the contract fails to state it."

Whether the contract is one to convc)r land,“ or one of a. different nature,“

as a conveyance" or a mere receipt," depends on the legal effect of the instru

ment as made, illustrating which are the cases cited.

5. Oral contract good though made in

South Dakota where required to be in writ

ing. of lands in Iowa where not so required.

Meylink v. Rhea [Iowa] 98 N. W. 779.

6. Alexander v. Von Koehung [’l‘ex. Civ.

App.] 77 B. W. 629.

7. Conflicting declaration by a. father

that, in consideration of his support by his

daughter. he intended to give her certain

real estate. is not sufficient to establish a

parol agreement to convey. especially since

the conduct of the parties thereafter was

inconsistent with the existence of such a

contract. Truman v. Raybuck. 207 Pa. 357.

Correspondence held to show that the minds

of the parties met on all the essential terms

of the contract and to constitute a valid

contract of sale. Gates v. Dudgeon, 173 N.

Y. 426. 66 N. E. 116. An offer to buy and an

unconditional acceptance thereof constitute

a valid contract of sale. Phila. M. & T. Co.

'v. Hardesty [KanJ 76 Pac. 1115. A letter,

in which defendant, in response to an offer

for his farm, stated, “I will sell for that

price if it is not already sold. Call me up

by 'phonc and we will talk the matter

over," held not to be a contract to sell and

convey the land. Mathes v. Bell. 121 Iowa,

722, 98 N. W. 1093. Evidence hold sutiicient

to show existence of contract. Brown v.

Silver [Neb.] 96 N. W. 281.

8. Leis v. Sinclair, 67 Kan. 748, 74 Poo.

961.

9. Indorsement extending time of pay

ment one week held not a. material altera

tion of the contract, sufficient to avoid it.

tender of payment having been in fact made

in three days and before vendor was ready

to perform. Johnson v. Weber [Neb.] 97 N.

W. 685. -

10. An executory contract for the sale of

land, providing for the payment of $400 an

nually during the life of the vendor, and

that. if he died within two years after the

making of the contract, the vendee should

pay $800 for the farm in four annual pay

ments. construedI and held that the $400

payment was an annuity, and that, upon the

death of the vendor within the time speci

fied. the vendee was thereafter required to

pay $800 in four annual instalments. Car

penter v. Hewitt, 42 Misc. [N. Y.] 260.

ll. Arbitrators appointed to determine

price failed to agree. Louis Werner Saw

mill Co. v. O'Shee, 111 La. 817. An option

to purchase at a price not to exceed $3,000.

00 is not fatally ambiguous as to the pur

chase price. Heyward v. Willmarth, 87 App.

Div. [N. Y.] 125.

2. Dyer v. Winston (Tex. Civ. App.] 7'!

S. \\'. 227.

is. A contract construed as a contract for

future conveyance within Laws Minn. 1897.

p. 431. c. 223. so that vendee's rights could

be terminated only by the noiim- reqtlired

by that statute. Lamprey v. St. Paul & C.

R. Co., 89 Minn. 187, 94 N. W. 555. A con~

tract by which one agreed to pay ten dol

lars an acre for land, if within 30 days the

vendor furnished a good title and obligating

a conveyance to any one whom the pur~

chaser might name, is a contract for sale.

Dyer v. Winston [Tex. Civ. App.] 77 S. W.

227. A writing purporting to be an express

contract to convey land cannot be construed

as a. mere option. Anderson v. \Vallace

Lumber dz Mfg. Co., 30 \Vash. 147, 70 Pac.

247. A bond reciting the purchase of a lot.

payment of a certain amount thereon, future

payments to be made by parties named and

that such payments being made. the lot is to

he deeded, is a binding contract of sale and

not a mere option. Vance v. Newman

[Ark] 80 S. W. 574.

14. Defendant agreed with three others

in consideration of supplies and expenses in

Alaska for a. year to give them a half inter

est in the mines he then possessed. Hold

a. contract of bargain and sale and not a

partnership agreement or grub-stake con

tract, and gave no right to the three in

mines subsequently owned by him. Roberts

v. Date [C. C. A.] 129 Fed. 238. A note con

taining a. stipulation on the back that it is

not payable until a deed of certain land is

made held not to show of itself an agree~

ment to convey. Enlow Cattle Co. v. Gan

now [Neb.] 94 N. W. 978. Where a boat

captain had lived with a party on and of!

for 20 years, evidence held sufficient to show

an agreement to devise them a house and

lot. Winfield v. Bowen [N. J. Eq.] 56 All.

728.

15. See Deeds of Conveyance, 1 Curr.

Law, p. 908. Instrument held to be an ex

ecuted contract of sale or conveyance and

not a mere bond for title. Yeary v. Cron

shaw, 30 Tex. Civ. App. 399, 70 S. W. 579.

A bond with a condition that the obilgor

has “sold. assigned and conveyed" land to the

grantee held to pass the legal title. Round

tree v. Thompson, 80 Tex. Civ. App. 595, 71

S. \V. 574: id., 72 S. W. 69. Plaintiff dellv~

cred to defendant a deed absolute on its

face, but in fact a. mortgage, the consider

ation being stated as 840,000, with an op

tion in the defendant to buy within a. year.

Defendant exercised the option and plain

tifr wrote defendant that he released the

land. In an action for the price, held there

had been no grant of the property to defend

nnt for which he was liable to pay, the title

still remaining in the plaintiff. Reich v. Dy

er. 91 App. Div. [N. Y.] 240. Facts held to

show relation of mortgagor and mortgagee.

English v. Rainenr [N. J. Eq.] 55 Atl. 41.

Evidence held to show a. sale with a right to

repurchase and not a mortgage. Martin v.

Allen. 67 Kan. 758, 74 Pac. 249.

id. A mere receipt reciting that the per
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Option to purchase.—Closel_v related to the contract to convey is the contract

giving an option to purchase, which is a mere privilege depending upon election,"

and is not in any sense a binding contract until acceptance," according to its

terms," within the time limited therein,” before which time it may be revoked

unless given for a valuable consideration.“

Failure to comply with a statutory requirement that a license be procured held

not to avoid the contract?2

Assumption of incumbrunres is sometimes promised. Where the purchaser

is bound to pay of! incumbrances, he is not entitled to possession until such pay

ment is made,:3 but he does not assume any personal liability,“ though he is

liable to the vendor who is compelled to pay it." An agreement guarantying

that the ineumbranee will be extended is indefinite where the time of extension

is not stipulated," and a mere attempt to secure such extension is not a compli

ance with the stipulation," and on vendor's failure to obtain extension, the pur

chaser may do so. The vendor is liable for any excess of interest or charges for

the use of the money over the amount stipulated in the agreement."

An agreement to devise property is valid,2° and if the promisor conveys the

son signing it has sold land for a. certain

amount is not a contract. Fisher v. Bu

chanan [Neb.] 96 N. W. 339.

11. Hopwood v. McCausland, 120 Iowa.

213, 94 N. W. 469. “’riting construed as an

option and not a contract. 16.; Louisville &

N. R. Co. v. Gulf of Mexico Land & Imp.

Co. [Miss] 33 So. 845; Lawrence v. Pederson

[Wash.] 74 1‘ac. 1011. “'riting construed as

a contract and not a mere option. Murray

v. Nickerson. 90 Minn. 197, 95 N. W. 898;

Wilson v. Clark [Tex. Civ. App.] 79 S. W.

640.

18. Carter v. Love, 206 Ill. 310, 69 N. E.

85. An option is a. right of election in the

party receiving it to exercise a privilege

and only when that privilege has been ex

ercised by acceptance does it become a

contract to sell. Hopwood v. McCausland.

120 Iowa, 218, Si N. W. 469. See note ante

this section “Offer and Acceptance."

19. Dunn v. Dunn [Mlch.] 93 N. W. 1072;

Stearns v. Clapp [8. D.] 94 N. W. 430: Muel

ler v. Nortmann, 116 Wis. 468, 93 N. W. 538.

An offer to sell which is rejected and a

counter-otter made cannot afterward be ac

cepted without the seller's consent. Niles

v. Hancock. 140 Cal. 157, 73 Pac. 840. An

otter to buy or sell real estate cannot be

accepted by mailing s. letter unless the

otter is made by letter; but it may be ac

cepted by actual delivery of acceptance.

Scottish-American Mortg. Co. v. Davis, 96

Tex. 504, 74 S. XV. 17. Offer to sell on condi

tion that check in part payment should ac

company acceptance is not accepted without

the check. Pond-Decker Lumber Co. v.

\Vllson [Ark] 74 S. “I 295. Offer to sell

for 8850 not is not accepted by an accept

ance with the additional words "Send deed

for collection to bank with abstract show

ing clear title." Richards Trust Co. v.

Beach [8. D.] 97 1'. 1". 358. Evidence held to

show no lcceptance of offer. Boyd V. ’Wood

bury County [Iowa] 98 N. W. 274. Counter

offer. Hinish v. Oliver, 66 Kan. 282, 71 Pac.

520.

20. Mueller '7. Nortmann. 116 Wis. 468, 93

N. W. 538. It may be accepted after the

death 0! one who gives it. Id. A lessee hold

entitled to exercise an option to purchase

after the lessor had sold to another. The

lease by its terms was made binding on

assigns. The buyer took 9. qultclaim and

had notice of lease. Sizer v. Clark, 116 Wis.

534. 93 N. W. 539.

21. lebs v. Zirkle [W. Va.] 46 8. E. 701;

Stlgler v. Jaap [Miss] 35 So. 948; Carter v.

Love. 206 111. 310, 69 N. E. 85.

22. A statute requiring a real estate bre

ker to take out a license under a. penalty for

not complying therewith held not to make

a. contract entered into by him for his

principal absolutely void. Ober v. Stephens

[\V. V9.1 46 S. E. 195. See Licenses, 2 Curr.

Law, p. 730, for discussion of the general

principle involved. Star Brewery of Chl

crtgo v. United Breweries Co. [C. C. A.] 121

Fed. 713.

23. The price was fixed with reference to

the lncumbrances and provided for payment

0! an additional sum equal to the amount of

the incumbrances in case the property rs

malned incumbered at the time of the con

veyance. Star Brewery v. United Brewer

ies Co. [C. C. A.) 121 Fed. 713.

24. Lexington Bank v. Sailing [Neb.] 92

N. W. 318.

25. Kirker v. Wylie, 207 Pa. 511.

20. But such' detect held to have been

cured by the subsequent action of the parties

in recognizing and ratifying it. Leis v. Sin

clair, 67 Kan. 748, 74 Fee. 261.

21. An attempt to obtain an extension of

a mortgage from one having authority to

extend and an oi'ter to purchase and ob

tain an assignment of the debt from an

owner who was unwilling to sell and trans

fer it. held not a. compliance with an agree

ment guarantying an extension of the mort

gage. Leis v. Sinclair, 67 Kan. 748, 74 Pac.

261.

28.

261.

29. Teske v. Dittberner [Neb.] 98 N. W.

57. A promise that the promisee shall re

ceive the property at the death of the prom

lsor is sufficient. The agreement need not

be in express terms to make a will. Id.

Leis v. Sinclair. 67 Kan. 748, 74 Pac.
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property in fraud of the promisce, an immediate action to cancel the conveyance

arises.“

§ 2. Title and incumbranrcs.—-Unless the contract otherwise provides, a

purchaser is entitled to receive a “marketable title,”u and though the courts some

times hold that purchaser is entitled to good title it does not appear that any

less title than a “marketable” one is intended thereby." A marketable title is a good

title free from reasonable doubt,“ or as it is sometimes stated one that is not

“fairly dcbatable.”“ Where the doubt as to the vendor’s title arises from ascer

taining the construction of some ill-expressed instrument, the title is not market

able,“ but a mere mistake of fact on part of the purchaser does not make title

unmarkctable." Where it has once been judicially determined that the defect

complained of does not constitute a cloud or the defect has been cured, the title

is marketable," or where the defect has existed for a long term of years without

objection," or where a possible claimant has been missing so long as to raise the

presumption of death."

80.

57.

31. Felix v. Devlin. 90 App. Div. [N. Y.]

108; Roberts & Corley v. McFaddin, Weiss

& Kyle [Tex. Civ. App.] 74 8. \V. 105. Evi

dence held to show title marketable. Young

v. Hervey. 207 Pa. 896. A vendor contract

ing to give good title or warranty deed

must produce and tender a marketable title.

free from incumbrances and unclouded un

less an intention to transfer subject to de

fects be shown. Glassman v. Condon [Utah]

76 Pac. 348. There is an Implied condition

that the title shall be perfect. \Vilson v.

Clark [Tex. Civ. App.] 79 8. \V. 649.

Inability to make title is not I breach II

the parties hew the facts and understood

that approval of the record owner was to

be had. “'here the husband contracted to

sell land the record title to which was in

the wife. the vendee. having knowledge of

the facts, and there being an understanding

that the contract was subject to the wife's

approval, could not recover damages for the

wife's failure to approve, or set up that the

conveyance to the wife was in fraud of the

husband's creditors or of subsequent pur

chasers. Saunders v. King. 119 Iowa, 291,

03 N. W. 272.

82. In an executory contract for the sale

of land, in the absence of anything therein

to the contrary, there is always implied the

right. to receive a good title. free from de

fects and ineumbrances. Turner v. Walker.

40 Misc. [N. Y.] 878.

:3. Felix v. Devlin. 90 App. Div. [N. Y.]

103: Young v. Hervey, 207 Pa. 396. It is

not enough that the objections raise a re

mote suspicion against the title. The ob

jeetions must be grave and reasonable, for

few titles can be established with mathe

matical certainty. Holllfield v. Lnndrum.

3i Tex. Civ. App. 187, 71 S. W. 979.

34. Specific performance.“ will not be en

forced where the vendor's title is fairly

'i‘eske v. Dittberner [Neb.] 98 N. W.

debatable. Zane v. Weintz [N. J. Ed] 56

All. 641.

35. Zane v. W'eintz [N.J.E1|.l 55 All. 641'.

Richards v. Knight. 64 N. .1. Eu. 196_

86. A vendee cannot refuse to {like the

land if his refusal is bailed upon a migmkp

of a. fact in the condition of the title. Hoff.

umn v. Colgnn. 25 Ky. L. R. 98. 74 S. \V. 724,

81. “'here a mutual mistake in a convey

ance has been corrected by a court of equity.

lKendall v. Crawford, 25 Ky. L. R. 1224. 77

l. \V. 364. Where there are outstanding

leases, if in a previous action there was a

decree that the lessee who had not appeared

‘in the action should be barred. Dresser v.

Travis, 177 N. Y. 876, 69 N. E. 736. \‘endm

‘cannot have an action for rescission if a

'defect in title to which he objects has been

cured before trial. Mock v. Chalstrom, 121

Iowa. 411. 96 N. W. 909. Where petition for

the appointment of a guardian for an in

fant defendant was verified before a dis

qualified notary, and the defect was cured

by an affidavit in proceedings to correct the

error. Baumeister v. Demuth, 84 App. Div.

UN. Y.] 394. Plaintiff agreed to sell to de

‘fendant realty which had been pledged by

plaintiff's predecessor by deed of trust to

secure certain notes. The deed did not ap

lpenr satisfied of record. Plaintiff agreed by

this contract of sale to remedy defects of

‘title. Later he gave defendant a warranty

ldeed and thereafter entered into a written

agreement with him providing that one of

the notes given for the purchase price

should be held by a. third person until the

notes secured by the deed of trust were

produced and such person was satisfied that

they had been paid and the deed of trust

released. The notes could not be found and

the heirs of the beneficiary in the trust dunk]

quitclaimed the premises. Held that the

purpose of the contract was only to protect

defendant against the possible defect in his

title, and hence. though unable to produce

‘the note, plaintiff was entitled to receive

the purchase money note. on a decree dc

iclaring the trust deed saiistied. Meyer v.

Christopher, 176 M0. 580. 75 S. W. 750.

38. Levy v. Hill, 174 N. Y. 536, 66 N. F..

till2. The vendee cannot object to a dc~

fective execution of a power of sale in the

chain of title if no objection has been raised

against it for 40 years. Binlen v. Epstein.

in: N. Y. 698, 64 N. E. 1118. A mortgage

was assigned to A and recorded but no as

signment by A was recorded. The original

mortgagee assigned to B who assigned to C.

Bbought at foreclosure sale. 23 years there

after one claiming under 13 Was allowed spe

iciflo performance of a contract to purchase.

Hargsr v. Cary. 64 N. J. Ed. 263. Where in

lpartition proceedings 70 years old it did
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Title depending upon adverse po<.<e.<<ion is marketable." Building restric

tions destroy marketability.“ Title which may be divested is not marketable."

Outstanding claims though in fact void.“ defective judicial proceedings,“ failure

to prove foreign will properly executed.“ and defective acknowledgments, render

the title unmarketable.“ Encroachment of a building on an adjoining lot renders

the title unmarketable," but a projection into a street has been held not to afiect

the title.“ Vendor need not have title at date of contract.“

The burden is on the purchaser to show title unmarketable, when he seeks

to recover the purchase price,“ but the vendor seeking specific performance must

affirmatively show good title."

The property must be free from incumbrance."

Particular agreements.“——An agreement “to give a clear abstract of title”

not appear whether or not deceased left a

widow. parent, or children. Hagan v. Druck

er, 90 App. Div. [N. Y.] 28.

89. in an action for breach of l contract

to convey land it appeared that the deed

would not pass the interest of one X unless

he was dead in 1890. He disappeared in

1879 and was never heard of again. Held

there was a presumption of his death in

1886 by seven years' absence. and the buyer

had shown no breach of the contract. Mey

er v. Madreperla, 68 N. J. Law. 258.

40. Freedman v. Oppenheim. 80 App. Div.

[N. Y.] 487; Hamerschiag v. Duryea. 172 N.

Y. 622. 65 N. E. 1117. But proof of uninter

rupted possession for 80 years is not enough

to show a marketable title by adverse pos

session. Fuhr v. Cronin, 82 App. Div. [N.

Y.] 210. “Good title" includes one depend

ing on adverse possession. Holiifleid v.

Landrum, 31 Tex. Civ. App. 187, 71 B. W.

979.

41. Roussel v. Lux, 39 Misc. [N. Y.] 508.

A contract between adjoining landowners

expressly agreed to run with the land by

which the depth of foundations on the divid

ing line is limited, and it is agreed that if

either party goes lower he shall protect the

wall of the other. is a cloud. Justifying the

vendee in refusing to take a deed. Lein

hardt v. Kalehheim, 39 Misc. [N. Y.] 308.

42. Conveyance in the lifetime of devises

for life from a. child passing a. vested es

tate under 1 Gen. St. p. 1195, but subject

to be divested by the death of such child

leaving issue in the lifetime of the devisee

for life. Lamphrey v. Whitehead. 64 N. J.

Eq. 408. Doubt as to whether. on account

of disability, the statute of limitations has

run against a. possible claimant. Baumeister

v. Silver [Md.] 56 Ati. 825.

43. Oil lease. Roberts & Corley v. Mc

Faddin, Weiss 8; Kyle [Tex. Civ. App.] 74 S.

\V. 105.

44. Irregularity in guardian ad litem pro

ceedings. Baumeister v. Demuth, 40 Misc.

[N. Y.] 22.

45. Attested record of foreign will which

fails to show execution of a will according

to the law of this state. Meiggs v. Hoag

land, 41 Misc. [N. Y.] 4.

48. Of a. power of attorney. Freedman

v. 0ppenheim, 80 App. Div. [N. Y.] 487.

47. And see Elinsky v. Berger. 87 App.

Div. [N. Y.] 584. The immateriality of the

encroachment does not change the rule.

Snow v. Monk. 81 App. Div. [N. Y.] 206.

48. The fact that the stoop of a building

projects several feet beyond the lot and

into the street is not a. defect entitling the

vendee to refuse a deed or recover back the

purchase money. The projection is not nec

essarily unlawful and the question can only

arise between the municipal authorities and

the owner of the building. In this case the

encroachment had existed for over thirty

years without objection. Levy v. Hill, 174 N.

Y. 536, 66 N. E. 1112.

40. Coleridge Creamery Co. v. Jenkins

[Neb.] 92 N. 7V. 123. The contract will gen

erally be upheld if made in good faith and

the vendor has such an interest in the land

or is so situated with reference thereto that

be can carry into effect the agreement at

the time fixed for performance. Provident

Loan Trust Co. v. McIntosh [Kan.] 75 Pac.

498. Specific performance will not be de

nied to the vendor if he can give a good

title even if he had no title at the time the

contract was made. Vendor had a parol

gift of land from his father and subse

quently obtained a conveyance (Hollifield v.

Lnndrum, 31 Tex. Civ. App. 187, 71 S. W.

979), provided there has been no change in

the position of the parties making perform

ance inequitable (Baumcister v. Demuth, 84

App. Div. [N. Y.] 394).

350. Braun v. Vollmer, 89 App. Div. [N. Y.]

4 .

51. McAllister v. Harman. 101 Va. 17.

53. What Is an lncumbraneel An ease

ment of light. Denman v. Mentz, 63 N. J.

Eq. 613. Right of way and right of entry.

Turner v. “'alker. 40 Misc. [N. Y.] 379. In

an action for the purchase price it appeared

that there was in the chain of title a con

dition that no saloon should be maintained

on the premises on penalty of reverting.

Held that this was not a. breach of the

implied covenant against incumbrances in

the absence of an eviction or disturbance

suffered by the vendee. Thurgood v. Spring,

139 Cal. 596, 73 Fee. 456. The unauthorized

act of the vendor‘s agent in renting the land

sold is no defense in a suit for specific per

formance by the vendor. Hames y. Swanzey

[Iowa] 98 N. W. 586.

53. Construction of partlcuhr agree

ments: An agreement withdrawing from

the sale any portion to which title cannot

be perfected within a year binds the vendor

to use reasonable efforts to clear the title.

He cannot bring suit to set aside tax sales

instead of redeeming them with money fur

nished by the vendee, especially as such suit

would probably last beyond the year. Sykes

v. Robbins [C. C. A.] 125 Fed. 433. An agree

ment to sell for $7,000 "net," “free of all
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or a “perfect title” is not fulfilled by giving a title depending on adverse posses

sion,“ nor by tender of a deed subject to encumbrances,“ but only by conveyance

of the fee." Specific defects in the title need not be pointed out," but a market

able title has been held sufiicient after part performance." Contracts to convey

“by good warranty deed” do not require the release of dower,“ but a mortgage is

an incmnbrance releasing the purchaser.“0

A conveyance showing that the grantee acquired his grantor’s rights under a

contract of sale of all the right, title, and interest of such grantor, shows prima

facie that the grantee took only such title as the grantor had.“

9'3. Condition, quantity, and description of property.—Where there is no

special duty to make full disclosure and no fraud, the rule of caveat emptor ap

plies," nor need the purchaser disclose matters which might aifcct the sale."

commissions. taxes and all other charges,"

is an agreement to sell for that amount

subject to the existing lien of a special ss

sessment. Gibbs v. People's Nat. Bank, 108

Ill. 307, 64 N. E. 1060. “'here one contracted

to sell “all his right. title, and interest," a

subsequent clause to the effect that on pay

ment of a. certain sum he would execute a.

warranty deed of the premises, could not

be construed to enlarge the agreement.

Henderson v. Beatty [Iowa] 99 N. W. 716.

“'here a contract called for a title free from

incumbrances within a specified time during

which the purchasers knew of certain park

restrictions and were satisfied to take sub

ject thereto, the existence of such restric

tions did not put the vendor in the wrong

in an action for damages for breach of the

contract. They must show a refusal to con

vey subject to the restrictions. Marcus v.

Clark [Mass] 70 N. E. 433. A contract called

for a title free from incumbrances. The

purchasers sued for damages because the

vendor had placed park restrictions on the

property. The vendor introduced evidence

that the purchaser had asked for an exten

sion because of difficulty in obtaining the

purchase money. Hold. that it was proper

to exclude evidence in rebuttal showing

that the real purpose in asking for the ex

tension was to see if they could handle the

property with the restrictions. Id. A con

tract for the sale of land by heirs of the

former owner in which they agreed to give

a “good deed free from all incumbrnnces"

imposed upon them the obligation of exoner

ntlng the land from payment of claims al

lowed ngainst the estate of the ancestor.

l-‘orthman v. Deters. 206 Ill. 159. 69 N. E.

91. Where a contract provided for a title

clear of incumbrances except a certain mort

unire and the abstract showed an additional

mortgagee and a cloud on title to part of

the property, it justified a. refusal to comply

with the contract. 'l‘ryce v. Dittus. 199 Ill.

189. 66 N. E. 220. Where vcndee agreed to

assume 8250 of a 81,000 mortgage. the vendor

to furnish a warranty deed “subject to a

mortgage of 8250." he was not obliged to

accept a deed subject to an outstanding

mortgage of $1,000. Glassman V. Condon

[Utah] 76 Fee. 343. A contract provided for

a title free from lncumbrancel and the pur

chasers sued for damages on the ground that

prior to the contract the vendor had put

park restrictions on the land. Held, though

the suit was for the benefit of an nssiiznee

of the contract. evidence that the pur

chasers had asked for an extension of the

time limit was admissible where the vendor

had no notice of the assignment. Marcus v.

Clark [Mesa] 70 N. E. 438.

54. Bruce v. Wolfe, 102 Mo. App. 384. 76

S. “X 723: Gwln v. Calegaris, 139 Cal. 384.

73 Pac. 851. Rescission refused to vendet

whcre part of the land was adjudged the

property of a third party, the vendee know

ing that the title to a portion was in dis

pute. and the contract providing that the

price should be reduced pro ratn if adverse

claims were established to any portion.

Smith v. Detroit & D. Gold .\lln. Co. [8. D.)

97 N. W. 17.

22:5. Tryce v. Dittus, 199 111. 189, 65 N. E.

56. Where one contracted to sell his in

terest in premises. but a subsequent clause

of the contract stipulated that the purchase

price should be paid on presentation of an

abstract showing a. good and perfect title.

the contract requires the conveyance of a

fee. Henderson v. Beatty [Iowa] 99 N. W.

716.

51. “'here the agreement provides_for an

"abstract showing perfect title." the vendee

need not point out specifically defects in

title. in order to insist on a breach of the

agreement. Less-.enich v. Sellers, 119 Iowa.

1:14. 93 N. W. 348.

.18. Where the conveyance is not the

whole consideration. a. merchantable title is

.1 substantial compliance with a contract

calling for a perfect title, especially where

the vendor has performed by erecting a fac

tory. McCleary v. Chipman [Ind. App.) 68

N. E. 120.

59. A contract to convey by good war

ranty deed does not compel the vendor to

give a. deed with a. release of dower. unless

there is a covenant against inmlmbl‘nncos.

Peoples' Bav. Bank Co. v. Parisette. 68 Ohio

St. 450, 67 N. E. 896.

60. in an action for damages for the

breach of an agreement to exchange real

estate, the existence of a mortgage on plain

tiff's property is a defense. whether the

agreement was for a warranty deed or the

defendant represented the estate free from

encumbrances. Godfrey v. Rosenthal [8. 1).]

97 N. W. 365.

61. Slaughter v. Coke County [Tex. Civ.

App] 79 S. W. 863. Where the contract was

for “all one's right, title, and interest." it

was a contract for such interest as the

vendor had and not for any particular es_

fate or fee simple. Henderson v. Bostty

[lows] 99 N. W. 716.

63. Purchase of oil well. Bulle v. Glb~
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Quantity.“—The amount may be ascertainable by election of the vendee or

by such resales as he may make." When the sale is not at a specified rate per sore,

but for a specified tract. the vendee is entitled to the quantity within the desig

nated boundaries without reference to the quantity described.” Where a certain

price is fixed per acre, the area of highways in the described tract is included."

An agreement to convey land fronting on a public highway includes the vendor's

title to the center of the highway unless a contrary intention plainly appears."

Desu-iption.”—'l‘lie description is construed liberally,1° but it must be suffi

cient to identify the land."

certain," or show the true acreage."

son. 20 Pa. Super. St. 429; Trenchard v. Kell.

127 Fed. 596. Vendor owes no duty to in

form vendee that he had previously con

cluded to soil for a lower price. Morrow v.

Moore [Mo.] 57 Atl. 81. One who purchased

a lot relying on a newspaper advertisement

authorized by the owner which fnlscly stated

the frontage to be 54 feet greater than it

was and 100 foot deeper, could not be com

pelled to perform. hicintyre v. Harrington.

87 N. Y. Supp. 1028.

no The vendee need not disclose the val

ue of the land. Pratt Land & Imp. Co. v.

McClain. 185 Ala. 452. The holder of an

option is not bound to inform the vendor of

matters which will increase the value of the

property. Guaranty S. D. d: '1‘. Co. v. Liebold.

207 Pa. 899. \Vhere an agent accepts an

option in his own name and assigns it to his

principal. it is not fraud on the vendor not

to disclose that he is acting for a principal

or what use is to be made of the land.

Standard Steel Car Co. v. Stamm. 207 Pa.

419.

64. See. also. Boundaries, 1 Curr. Law, p.

346. Apportionment for deficiency. see post.

1 9.

65. Contract construed: Vendee held not

to have obligated itself to purchase the

whole tract of land, but was to take no

more than it could sell to third parties. un

less it elected to do so and performed to that

end. Title Guarantee & Trust Co. v. Mc

Donnell. 32 Wash. 418, 73 Pac. 484.

04!. Sale of 234 acres of the east half of a

section. described by mates and bounds. This

was 46 acres more than that described by

mates and bounds. Pearson v. Board. 135

Ala. 348. Agreement to sell which did not

mention the number of acres contained in

the property construed and held to pro

vide for a sale per aversinnem. A sale is

perfected between the parties on the signing

of the agreement under La. Rev. Civ. Code,

art. 2456). Teal v. McKnight, 110 La. 256.

07. The most that the vendee could claim

would be a reduction of the consideration

by reason of the encumbrance of the high

way. Beach v. Hudson River Land Co. [N.

J. Ed.] 56 Atl. 157.

68. Pittsburg V. & C. R. Co. v. Fischer F.

& M. Co. [Pa.] 57 Atl. 191_

00. See Boundaries. 1 Curr. Law, p. 846.

for the rules determining which one of con

flicting descriptions is to be followed.

70. Contract dated Indianapolis. Mar. 15.

and land described as “Lot 30 Douglas

Park." Held the description sufficiently cer

tain. Maris v. Masters. 31 Ind. App. 235, 67

N. E. 699.

71. Gwin v. Calcgaris.

Pac. 851.

139 Cal. 384, 73

Description held too indefinite to

Parol evidence is admissible to render the description

The uncertainty of description in an infor

be specifically enforced. Bauer v. anaghi

Coal Co. [lli.] 70 N. E. 694. Four acres of

land ' ° ' out of the Williams League

beginning 129.72 varas north from a point

where the south line of the Vercher 100 acre

tract intersects the west line of the Lang

ham survey is insutiicient. Commack v. Pra

ther [Tex. Civ. App.] 74 S. W. 354. "A tract of

land known as the ‘Triangle' or 'Cut ofl Pas

ture‘ now occupied by Booth." held a sufll<

cicnt description. Dyer v. Winston [Tex.

Civ. App.] 77 S. W. 227. “’here land was de

scribed as belonging to A when in fact it

belonged to B such description may be dis

carded as immaterial. Tobin v. Larkin, 183

Mass. 389. 67 N. E. 340. Where land agreed

to be conveyed is to be selected by the ven

dee. the description offered by him is suffi

cient if the surveyor can locate the land.

Ehrich v. Durkce [0010. App.] 72 Pac. 814.

Description In other agreements: An

agreement to convey a lot 125 feet deep is

not satisiied by tendering a deed of a lot

115 feet deep with the remaining 10 feet in

cluded within a street as laid out according

to a map filed by the commissioner of

streets though that part was never actually

laid out as a. street. Ring v. Palmer. 83 App.

Div. [N. Y.] 67. Vendor gave a bond to

convey all that he owned of a certain strip

of land referring to the records for descrip

tion. “said to be 175 by 3.000 feet." Held. he

was bound to convey only what he owned.

Snmpter Gold Min. Co. v. Browder, 31 Colo.

269. 73 Pac. 38. A deed of a sugar planta

tion "with all the buildings and appurte

nances thereof." with a. later clause that the

appurtenances included are mentioned in a

schedule made a part of the deed. passes only

those in the schedule, except fences which

pass anyway with the land. Bagley v. Rose

Hill Sugar Co.. 111 La. 249. Where the ven

dee buys relying on plats showed him by the

vendor describing the lot as bounded by

natural environments, he is justified in as

suming that the plat is correct and is not

bound by the survey as actually laid out.

Otherwise in city lots. Carlyle v. Sloan [Or.]

75 Pac. 217. Where a vendee buys land ac

cording to a. plan showing proposed streets.

he has a right of way over the portion de

scribed as streets to reach the public ways.

when the vendor retains title to such por

tion. Drew v. Wiswell, 183 Mass. 554. 67

N. E. 666; Mann v. Bergmann, 203 111. 406.

67 N. E. 814. See, also, Easements. 1 Curr.

Law. p. 962.

72. A lease gave an option to the lessee

to purchase the premises “and the land of

the lessor adjoining on the east." extrinsic

evidence showing the unity of the entire

tract rendered the description certain and
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mal contract is cured by a signing of a formal contract by the party to be charged."

The vendor is bound by the description written except for mistake or fraud." The

vendee may select land granted out of a larger tract but not set off ;" but he need

not have the land surveyed."

§ 4. Rights and liabilities between date of sale and delivery of deed—Under

an executory contract to sell, the legal title remains in the vendor subject to the

vendce’s equities."

If the vendee is not in possession or the vendor has not complied with all the

conditions of the contract, title has not passed." The law of the state in which

real estateis situated governs in transfers as to when title passes.“

The vendor is liable for the taxes“l and has an insurable interest in the build

ings," and mechanics’ liens attach notwithstanding agreement to the contrary be

tween vendor and purchaser." A vendee in possession under an executory contract

to sell is the equitable owner,“ and his equity is superior to the vendor’s.“ His

interest may be sold or mortgaged,“ or leased," and may be taken on execu—

was admissible. Heyward v. Willmarth, 87

App. Div. [N. Y.] 125.

73. Evidence from both parties is admis

sible to show the true acreage. W’arden v.

Tesla, 87 N. Y. Supp. 853.

74. Gough v. Loomis [Iowa] 99 N. W. 295.

18. Vendor is presumed to know descrip

tion contained in contract. Cammack v.

Prnther ['l‘ex. Civ. App.] 74 5. W. 354.

70. McCarty v. May [Tex, Civ. App.] 74-5.

W. 804. The several contracts between

vendecs of lots and the vendor, by which

each Vendee was to select his lot in such

manner as the majority should decide, and

all relating to the same subject-matter con

strued as one contract. Morey v. Clopton

[Mo. App.] 77 B. W. 467.

77. A receipt executed by an owner of

land reciting that he had received a speci

fied sum as earnest money on the purchase

of certain land from him. and setting forth

the price per acre and terms of payment.

and stipulating for the execution of the deed

and for the return of the money on the title

proving unsatisfactory, does not require the

purchaser to have the land surveyed. Wil

son v. Clark [Tcx. Civ. App.] 79 S. W. 649.

78. Olson v. Brooks-Scanion Lumber C0.,

89 Minn. 280, 94 N. W. 871; Smith v. Gordon,

136 Ala. 496. Conveys merely equitable title.

Lee v. “'ysong [C. C. A.] 128' Fed. 823. A

woman can have no dower in land which her

husband held under an executory contract

to convey. Schaefer v. Purviance, 160 Ind.

63. 66 N. E. 154. A contract for the sale

of land title to pass to vendee 0n fulfillment

of certain conditions passes only the equi

table title. Slaughter v. Coke County [Tex.

Civ. App.) 79 S. W. 863.

79. A contract for the exchange of prop

erty provided that abstracts should be fur

nished. One party had deposited a deed in

the bank stipulated. but the other party had

not, completed his abstract nor paid taxes

nor furnished a bill of sale of personal prop

erty as required when the hotel which was

to be conveyed burned. The loss fell on the

original owner. Bowdle v. Jencks [8. D.] 99

N. W. 98. in a suit to cancel a deed. where it

was claimed that title had not passed be

cause conditions werc not complied with. but

that (he vendccs had wrongfully taken it

from the bank where it was depoitctl, evi

dence of the judgment roll in an ncllan of

replevin by the vendees to recover it was

inadmissible. Id.

80. Evidence held to show that title to

hotel property had not passed under Iowa

law at the time it was burned. Bowdls v.

Jencks [S. D.] 99 N. W. 98.

81. He is the owner within the meaning

of a statute assessing taxes to the owner.

Nunngessar v. Hart [Iowa] 98 N. W. 605.

1* He may insure a house erected by the

vendee and the vendee has no interest in the

amount paid the vendor by the insurance

company. White v. Gliman, 138 Cal. 375. 71

Pac. 436. See. also, Dankwardt v. Prussian

Nat. Ins. Co. [Iowa] 98 N. W. 603.

83. A mechanic's lien attaches to the land

even though it is agreed between the vendor

and a. conditional vendee that improvements

must be made at the cost of the V0l'ld68 and

that the vendor shall not be liable for labor

or materials, unless notice is given. Ah

Louis v. Harwood, 140 Cal. 500, 74 Pac. 4i.

B4. Hook v. N. W. Thresher Co. [Mina]

98 N. W. 463; Daniel v. Garner [Ark.] 76 S.

W. 1063. His interest passes to his trustm‘

in bankruptcy. Harriman v. Tyndale, 18i

Mass. 534. 69 N. E. 353. A contract to sell

land confers an interest on the vendee who

is to pay a certain debt and continue to 0c

cupy and pay rent for the lands, though he

has paid none of the debt and has performed

only in respect to the other promises. Cone

v. Cone, 118 Iowa, 458, 92 N. W. 665. Gen.

St. Minn. 1894, i 4280. providing that "when

a grant is made to one and the consideration

paid by another, no use shall result in favor

of the latter." has no application to an exec

utory contract for the sale of land. Minne~

apolis & St. L. R. Co. v. Lund [Minn.] 9'.‘

N. W. 452. A title bond to real estate. though

insutflcient to pass the legal title, gives the

holder an equitable right superior to the

title of a. subsequent purchaser with noticc.

McGuire v. “'hltt [Ky.l 80 8. iv. 474.

85. A vendee holding a bond for title has

a title superior to that remaining in the

vendor. Stipe v. Shirley [Tern Civ. App.) 76

S. W. 307.

80. 'i‘itcomb v. Fonda, J'. k G. R. Co.. 38

Misc. [N. Y.] 630.

87. An agreement by which the vendoc

shall have a deed on payment of a certain

amount, and shall have the use of the land

and pay taxes. repairs. etc.. gives the vendee
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tion,“ and he may maintain an action for damage to the land." The rights of

the vendor’s judgment creditors are superior to his.‘0 Subsequent purchasers

must take notice of a vendee in possession under an exceuiory contract of sale,“

but his title is inferior to subsequent bona fide grantees."

His possession is not adverse to the vendor as long as the purchase money is

not paid or at least not before the vendee is entitled to demand a deed.”J He is

not a tenant and is not liable for use and occupation.“ He cannot as against the

vendor remove fixtures placed by him on the land." The vendee is a necessary

party to a foreclosure of a precedent mortgage."

One who has contracted to sell all his interest in land may transfer his title

to another, but such transfer is subject to the rights of the purchaser." If the

purchaser refuses to accept title from the vendor’s grantee, the latter may have

the contract canceled as a cloud on his title.“

An assignee of a contract to purchase land, _who as a consideration therefor

promises to pay notes given under the contract, is liable to the payee on such notes,

though his promise has not been accepted by him.” It is no defense to an action

against a vendor by the assignee of a contract of sale that the assignment was as

security only.‘ The purchaser of a merely equitable title is not protected as

against the equities of his grantor’s vcndor.’

an estate in the land with a right to lease

it. until his rights are lost by lapse of time.

Fitch v. Windram, 184 Mass. 68. 67 N. E. 9G5.

88. Hook v. N. W. Thresher Co. [Minn]

98 N. W. 463.

80- It is not necessary for plaintiff to

show the precise nature of his contract, if

it sufficiently appears that at the time the

damage accrued he was in possession under

such a contract. Gartner v. Chicago, R. I. &

P. R. Co. [Neb.] 98 N. W. 1052. An executed

contract to convey under which vendee goes

into possession of the land intended to be

conveyed makes vendee the equitable owner

(who may maintain action for injuries to

land). though the deed misdeseribes the

land. Quinn v. Baldwin Star Coal Co. [Colo.

App.] 76 Pac. 552.

90. Unless previous to the judgment he

has obtained a perfect equitable title by

payment of the whole purchase price. Ful

kerson v. Taylor [Va.] 46 S. E. 309.

9]. Baldwin v. SherWQod, 117 Ga. 827;

Kirkham v.'.\ionre, 30 Ind. App. 549. ‘15 N. E.

1042. See. also, Notice and Record of Title,

2 Curr. Law. p. 1053.

92. See Notice and Record of Title. 2 Curr.

Law, )3. 1053. Where. in an action to try ti

tle. one pleads legal title and shows a com

plete chain, beginning with acoutract to sell,

and another sets up a. claim under a prior

unrecorded conveyance which under the

laws of that state (Texas) was void as

against a subsequent bona fide purchaser.

evidence is admissible to show that the first

party was a. bona. flde purchaser. Lee v.

Wysong [C. C. A.] 128 Fed. 833. Certain

tracts of land in Texas were conveyed to

two individuals who were at the time part

ners; one of them, by an act of sale in New

Orleans. which was insufficient under the

laws of Texas. conveyed his interest to the

other. Subsequently. the sole heir of the

one who conveyed sold an undivided half of

such lands to an innocent purchaser. Held.

that such purchaser acquired a legal title.

Id. Mere inadequacy of consideration is not

2 Curr. Law—l 25.

ground for relief to claimants under an out

standing unrecorded deed. seeking to set

aside a recorded deed from their grantor to

a subsequent purchaser. Booker v. Booker

[Ill.] 70 N. E. 709.

08. Johnson v. Peterson, 90 Minn. 503, 97

N. W. 384; Schneller v. Plankinton [N. D.]

98 N. W. 77; Smith v. Klay [Fla.] 36 So. 54.

But see contra. where the vendee performed

all his obligations. Richards v. Carter. 201

ill. 165, 66 N. E. 343.

M. Belger v. Sanchez. 137 Cal. 614, 10 Pac.

738. But he is liable for occupancy prior to

the sale. “Woodcock v. Baldwin, 110 La. 270.

05. Seiherling v. Miller, 207 Ill. 443, 69

N. E. 800. Nor is the vendor liable for im

provements placed by the vendee on the

land, where the contract is made by an

agent without authority and the principal

repudiates it. Toplifl v. Shadwell [Kill‘Ll

74 Pac. 1120. A conveyance of land to one

without notice of an agreement between the

vendor and his lessee. that. trade fixtures

might be removed, passes the fixtures. Smyfh

v. Stoddard. 106 Ill. App. 510.

96. Titcomb v. Fonda. J. 8; G. R. Co.. 38

Misc. [N. Y.] 630. A vendor. who has cove

nanted to convey free from incumbranccs,

cannot, by purchasing at foreclosure sale.

bring ejectrnent against his vendee rightful

ly in possession, when by failure to make

the vendee a. party to foreclosure proceed

ings, he acquired by his purchase only an

assignment of the mortgage. Id.

97. Such transferee will be required to

convey upon performance of the contract

by the other party. Meyers v. Markham. 90

Minn. 230. 96 N. W. 335, 787.

08. Meyers v. Markham. 90 Minn. 230. 96

N. W. 335. 787.

99. Baltes Land. 5. & 0. Co. v. Sutton

[Ind. App.] 69 N. E. 179.

l. The vendor will be protected as against

the original vendee by the assignment. Ross

v. Page. 11 N. D. 458, 92 N. W. 822.

2. Slaughter v. Coke County [Tex. Civ,

App.] 79 S. W. 863.
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The purchaser’s possession is good as against his assignee apparently absolute,

but really for security only.a

§ 5. Waiver of performance or of defects.‘—A party to a written contract for

the sale of land may waive his rights thereunder by parol.‘ Provisions exclusively

for one party’s benefit are waived by his act preventing fulfillment.‘ The burden

of proving a waiver is on the party alleging it.1

What constitutes—A default is waived by acts showing an intention still to

insist on performance.. A refusal to accept tendered performance, though for

other reasons than that it was different from the contract, works no waiver.” Ac

ceptance of payments is a waiver of default,lo or of unauthorized assignment,“

or breach of conditions ;" but not of subsequent defaults." The payment need

not he so large as was stipulated in the contract.“ Acceptance of deed waives ob

jection to its form," and matters affecting marketability of title,16 but not of

quantity."

A purchaser failing to object in time cannot afterwards raise questions as to

title," nor can he do so after his own default," nor can he have specific perform

ance after he has abandoned the contract," nor set up false representations in suit

for specific performance after seeking rescission on ground of defective title."

8. Evidence held to show that an as

signment of a contract to purchase land

was for security only, though absolute on

its face. Fiter v. Fifer [N. D.] 99 N. W.

768.

4. Waiver of vendor‘s lien. see post. Q 12.

5. “‘adge v. Kittieson [N. D.] 97 N. \V.

856. \Vaiver of forfeiture. Whiting v.

Doughton. 31 Wash. 327. 71 Pac. 1026.

0. A provision for an action to quiet title

to be prosecuted by the vendee, held to have

been waive-cl by him. Meyers v. Markhaur.

90 Minn. 230. 96 N. W. 335.

7. Sessa. v. Arthur, 183 Mass. 230. 66 N. E.

804.

8. Where a vendor after the time limit

for acceptance of a contract prepared by

the vendee had expired. handed the vendee

a contract which he had prepared himself

and said that it and no other would do. he

thereby waived the time limit. Gough v.

Loumis [lown] 99 N. W. 295; Fulenwider v.

Rowan, 136 Ala. 287.

0. Where a vendee makes no effort to

perform his part of the contract. but submits

a. proposition entirely different from the

contract. the vendor does not waive such

failure to perform by the vendee by refus

ing to convey on other grounds. Burns v.

Freiing. 98 Mo. App. 2117, 71 S. W. 1128.

10. Ross v. Page. 11 N. D. 458. 92 N. W.

822. “'here Vendor has accepted payments

from time to time and has made no objec

tion that taxes which the vendee assumed

have not been paid. Kicks v. State Bank of

Lisbon [N. D.] 98 N. W. 408. Evidence held

to show that where the vendee made pay

ments after the election of the vendor to

declare a forfeiture, they were received for

an independent indebtedness and so no waiv

er. Butphin v. Holbrook [lowa] 97 N. W.

1100. Where a contract provided that the

price was to be paid in lnstalments and on

default of payment the vendor might termi

nate the contract. yet when he receives ir

regular payments. he will be considered as

treating time not of the essence of the con

trnct and cannot terminate it without ni

lowlng a rensnnnhle time for performance.

Murray v. Harbor & Suburban B. & 8. .\ss'n.

91 App. Div. [N. Y.] 397.

11. Ross v. Page. 11 N. D. 458, 92 N. W.

822.

1:. Provisions as to improvement by the

vendee. manner of cultivation. and mode of

payment. may be waived by the vendor.

Ross v. Page. 11 N. D. 458, 92 N. W. 822.

18. Accepting payment of one instalment

after default is not a waiver of the right to

insist upon the terms of the contract after

default in paying a. later instalment. Keefe

v. Fairf‘leld. 184 Mass. 384. 68 N. E. 342.

14. Where a deed provides for a repur

chase of the property within two years, the

option survives after such time where the

grantees receive remittances. though at a

lower per cent. than that provided for in

the deed. Connolly v. Keenan. 4! Misc. [N.

Y.] 589.

15. Acceptance of a trust deed is a waiv

er of a right to ask for specitlc performance

of a contract to give an absolute deed. Al

brecht v. Albrecht. 121 Iowa. 521. 96 N. W.

1087. '

10. Acceptance of a deed is a waiver of all

matters affecting the marketability of the

title. Roberts & Corley v. McFaddln, “'eiss

& Kyle [Tex. Civ. App.] 74 8. W. 105.

11. Deed conveyed less than purchaser

contracted for. Sessa v. Arthur. 188 Mass.

230. 66 N. E. 804.

18. Specific performance will not be re

fused because of s. defect in title to which

purchaser did not object and which could

have been cured had he objected. Wold v.

Newgard [Iowa] 84 N. \V. 859.

10. A purchaser refusing to accept a

deed because of lack of funds cannot ai‘ter

ward object to the title. Schwartl v. “'ood

ruff [Mich.] 93 N. W. 1067.

,0. Milmoe v. Murphy [N. J. Err. & App.]

56 Atl. 292; Wadtzo v. Kittieson [N. D.] 97

N. XV. 856. Refusing a deed when tendered.

“'atklns v. Youll [Neb.] 96 N. W. 1042: Mil

moe v. Murphy [N. J. Err. & App.] 68 Atl.

292. Vendee went into possession and the

vendor sold to a third person who brought

forcible entry and detainer. Judgment was
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§ 6. Default and its effect—It is a default as soon as a party intentionally

disables himself to perform." Inability to pay the purchase money when due,

not attributable to the fault of the vendor, cannot be regarded as an excuse for

failure to pay at maturity or upon demand thereafter.” The purchaser canth re

cover after his own default.“ If either party fails to perform his part of the agree

ment, the other party may notify him to do so within a reasonable time, and if he

neglects to perform within such specified period, he cannot thereafter have specific

performance." The notice must be express, clear, distinct and unequivocal."

What is a reasonable time depends on the circumstances of the particular case."

Where a default of payment is waived, the vendor cannot declare a forfeiture

without giving notice to the vendee. and allowing him a reasonable time to comply

with the contract.“ The word “improvements” in an agreement for the sale of

mining claims which on default become the property of the vendor refer to remov

able betterments.” The contract may stipulate the consequences of a default.“

§ 7. Performance of the contract. Time for performance.—Performa.nce

must be within a reasonable time where no time is specified." The general rule

is that time is not of the essence,” and it will not be so regarded merely because

definite dates of performance are designated therein;" but it is of the essence

where it appears that a. material part of the value of the transaction is that it be

done at a certain time, or that a failure to carry out the agreement within the

specified time will result in damage or material inconvenience.“

entered for the plaintifl by consent, and

that he should convey a portion to the origi

nal vendee. Held an abandonment. Robi

son v. Barlow. 203 Ill. 2R7. 67 N. E. 776.

ll. Hawes v. Swnnzey [Iowa] 98 N. W.

586.

22. Where there was an agreement to

[my a. balance due out of proceeds of a. re

sale. and vendees sold to n corporation.

formed by them. for a nominal consideration.

they were liable for breach. Gutheil v. Gil

mer [Utah] 76 Pac. 628.

28. Boldt v. Early [Ind. App.] 70 N. E.

2'71.

24. There can be no recovery by a. vendee

who makes payments and afterwards ceases

to make them. where the vendor stands

ready to perform. Keefe v. Fairfleld. 184

Mass. 334. 68 N. E. 342. A considerable in

crease ln the value of the land after de

fault ot the vendee by failure to pay an

instalment of the purchase price at the time

stipulated in the contract may be a. suffi

cient reason for denying him specific per

formance. Boldt v. Early [Ind. App.] 70

N. E. 271.

25, :8. Boldt v. Early [Ind. App.] 70 N. E.

271.

21. Four months held reasonable. Boldt

v. Early [Ind. App.] 70 N. E. 271. When

the time specified in the notice is assented

to by the defaulting party. either expressly

or by implication. he cannot question its

reasonableness. Failure to object is as

sent. Id. But where the buyer thereafter

seeks to attach new conditions. and notifies

the seller that. unless they are agreed to

he will not buy. this is. as to the buyer. a.

reopening of the negotiations, permitting

the seller to impose new conditions, and

the buyer cannot recover damages for the

seller's refusal to convey, without showing

.1 new agreement reached after such reopen

ing. Philadelphia Mortg. 8t '1‘. Co. v. Hur

desty [Kan] '75 Pnc. 11l5.

If time be of

28. Graham v. Merchant. 43 Or.

Pnc. 1088: Whiting v. Doughton,

327. 71 PRC. 1026.

20. Smith v. Detroit & 1). Gold Min. Co.

[8. D.] 97 N. W. 17.

80. A provision in a contract of sale for

forfeiture of possession and all rights un

der the contract construed as merely a form

of security. Harris v. Greenleai‘ [Ky.] 79

S. W. 267.

81. Coleridge Creamery Co. v.

[Neb.] 92 N. W. 123. Ordinarily. where no

time is stipulated within which the con

tract is to be performed. it must be per

formed within a reasonable time. and an

absence of such' stipulation will not render it

void. Leis v. Sinclair. 67 Kan. 748, 74 P30.

261. Where the vendor on the day of per

formance offered to convey and demanded the

purchase money and the vendee refused to

take the land for several days. vendor was

relieved from the obligation to perform.

Watkins v. Youll [Neb.] 96 N. W. 1042. An

acceptance by a. vendee. of a. contract and

a return thereof to the vendor within four

days of its submission to him is within a

reasonable time. Gough v. Loomis [Iowa]

99 N. “C 295.

32. Fulenwider v. Rowan. 136 Ala. 287.

The purchase money is a simple debt and

interest is compensation for delay in pay

ment. Vi'heeling Creek Gas. Coal & Coke Co.

v. Elder [W. Va.] 46 S. E. 351'.

83. Lapse of time after maturity before

the payment of purchase money. may gen

erally be compensated for by interest. Boldt

v. Early [Ind. App.] 70 N. E. 271. \Vhere

vendee agrees to pay on certain dates, pay

ment on those dates is not essential to pre

serve their rights Vance v. Newman [Ark]

80 S. W. 674.

84. W’oods v. McGraw [C. C. A.] 127 Fed.

914. Vendor informed purchaser that he

was selling because he needed money»to

pay his debts and later fixed a time within

294. 72

31 Wash.

Jenkins
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the essence, the contract must be performed according to its terms," unless the

other party is himself unable to perform," or waives complianecf’ but time being

not of the essence the vendor cannot tender a deed on the day of payment and

declare the contract void," and a mere failure to pay promptly will not deprive

the purchaser of his rights." Time to examine an abstract may run from its dc

livery though delivered before it was required.”

Extension of time“ must be shown by the purchaser.“

A purchaser is not bound to take nor entitled to possession until conditions

precedent are performed.“ Where a substantial part of the consideration is paid.

the covenants and undertakings are generally deemed independent and not con

ditions precedent.“

If payment to have been made in work has become impossible, an equivalent

money value is a good payment.“ A purchaser who has paid for all but has taken

which payment must be made. Boldt v. Early

[Ind. App.] 70 N. E. 271. Vendor needed the

money and time was fixed, after negotiation.

at a date later than he desired. “'oods v.

McGraw [C. C. A.] 117 Fed. 914.

85. McAdams v. Felkner. 140 Cal. 854, 73

Pac. 1064. Where time is of the essence of

the contract. a court of equity will not ex

tend that fixed by.the parties by enforcing

specific performance after it has expired

without any odor of performance. Woods

v. McGraw [C. C. A.] 127 Fed. 914. Specific

performance refused where vendee tendered

purchase money after it was due. and time

was of the essence. McKenzie v. Murphy, 31

Colo. 274. 72 Pac. 1075.

86. Specific performance granted to

vendee in a contract where time was made of

the essence, even though the vendee did not

offer to pay on the day. if at that time the

vendor could not give a good title. Wheel

ing Creek Gas. Coal & Coke Co. v. Elder [W.

Va] 46 S. E. 357.

37. As by continuing to recognize the con

tract as existing after failure to pay on day.

Wheeling Creek Gas, Coal & Coke Co. v. El

der [W. Va.] 46 B. E. 357. Permitting pay

ment of one instalment after due is not a

waiver as to subsequent instalments. Mc

Adams v. Felkner. 140 Cal. 354. 73 Pac. 1064.

88. Pennsylvania Min. Co. v. Smith, 207

Pa. 310.

80. Where the value is not precarious nor

fluctuating and there is no stipulation in the

contract as to forfeiture or making time of

the essence. the vendee may have specific

performance, even though he did not pay the

balance on time. Cnstleberry v. Hay [Idaho]

70 Pac. 1055. An option accepted within the

time stated becomes an absolute sale but

failure to pay the price on the day stated

will not be a revocation unless time is of

the essence. Pennsylvania Min. Co. v.- Smith.

207 Pa. 210. Delay of payment for a month

after due is not a breach. Maris v. Mnsicra.

31 Ind. App. 235. 67 N. E. 699.

40. Where the contract provides for an

abstract within 10 days and gives 20 days

for examination thereof, and the vendor in

his receipt for the consideration given at

the date of the. contract conditions the ac

ceptance within 20 days from the date there

of. the 20 days run from the date of the

contract, if the abstract is then given.

Womnck v. Coleman. 89 Minn. 17. 93 N. W.

“I.

41. An instrument reciting that the own

er of land, sold under a power of sale in a

trust deed. should have ten days in which to

repay the purchase price. and on his doing

so defendant would resell the land to him

or cancel the sale. held to be a mere option

to repurchase and not an extension of time

for the payment of the debt secured by the

trust decd. Woods v. McGraw [C. C. A.] 127

Fed. 914.

42. Purchaser claimed a. parol agreement.

Graham v. Merchant. 43 Or. 194. 72 I’uc. 1058.

43. Where a vendor who had not com

piled with conditions of a contract when the

property was burned contended that his pos

session was by permission of the vendee.

Bowdie v. Jencks [8. D.] 99 N. W. 08. A

condition requiring a vendor to show an

abstract of title subject to an incumbrance

of $1,000 is not satisfied where there is a

trust deed securing three notes for $1,000

each and an offer to surrender two of the

notes, and have interest paid on the third to

date. but unaccompanied by any satisfaction

signed by the grantee in the trust deedv

Hutchinson v. Cooniey [111.] 70 N. E. 686.

\Vhere a contract. adjusting matters be

tween pnrties. including a sale of a lot of

which the vendees were in possession. called

first for the vendor to furnish an abstract

showing title. this was a condition precedent.

and until it was performed the VeiidOO-s

were under no obligation to make or keep

good a tender. id. Where one employed an

attorney to purchase a lot and as compen

nation for his services he was to have con

veyed to him a one-half interest in the lot

on payment by him of a certain amount

within a. specified time and he never paid

it but expended about 840 in connection with

the transaction. he was not entitled to share

in the preceeds of the. sale of the lot when

sold by the party for whom he purchased

Walker v. Sawycr's Estate [Ind. App.] To

N. E. 540. An oral agreement provided that

a written contract should be executed on

payment of the second instalment. The exe

cution was delayed through no fault of the

vendor until after the third instalment came

due. Held the vendor could refuse to exc

cute the contract until such instalment was

paid. Lysne v. Hunstud [Minn.] 99 N. W.

634. Evidence hold to show that there Vi'.i.'l

no agreement for an extension of the time

on such third payment. Id.

44. Fulcnwider v. Rowan. 136 Ala. 287.

45. A bond for a title provided that the

vendee should pay the purchase price in
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a deed excluding part, because the vendor claimed he had sold it, may compel

vendor subsequently getting it in to convey the excepted part without further pay

Blt‘lli. or tender.“

Tender of performance.—The vendor must tender a deed in order to put the

rendee in default," unless the purchaser has refused to perform," and the pur

chaser should tender performance“ unless the vendor has repudiated the contract“0

or has extended the time of performance;"'1 but a mere expression of willingness

to perform is sufi'icient," coupled with a condition that vendor perform his part."

Uilcr of an insufficient deed is a refusal of the tender.“

The purchaser need not tender payments not yet due.“ Tenders of the pur

chase price sufficient in amount and properly made stop the running of interest.“

If action is begun tender thereafter is bad."

The deed need not embody conditions collateral to the contract of sale," and

need not he delivered until the contract is entirely performed." The contract may

require conveyance on payment before the due day.”

work to be performed on a mill. The mill

was abandoned but the vendor had him do

some work on a dwelling house. Held the

vendoe was entitled to a deed on payment

of the purchase price in cash less tho value

on the house. McGuire v. Whitt [Ky.] 80 8.

W. 474.

4C- Guthris v. Martin. H App. Div. [N. Y.]

385.

47. Gina v. Wilson, 198 Ill. 44, 64 N. E.

784; Evans v. Jacobits. 6'! Kan. 149, 72 Pac.

848. A contract to convey land or to see

that a third person convoys it is not per

formed by an indorsemcnt by the third per

son on the deed to him that he conveys the

property. Joinss v. Johnson, 133 N. C. 487.

Where all payments on an instalment con

tract are due, the vendor may recover all

but the last Without a tender. Gray v.

Meek. 1” 111. 136, 64 N. E. 1020.

48- Vendee made known to the vendor his

determination not to perform the contract.

Moors v. Galupo [N. J. Eq.) 55 At]. 628.

19. Fisher v. Buchanan [Neb.] 96 N. W.

339; Newberry v. Rufiln [Va.] 46 S. E. 733;

Latimer v. Capay Val. Land Co.. 137 Cal. 286,

70 Pac. 82; Maris v. Masters, 31 1nd. App. 235.

67 N. E. 699; Harris v. Greenleaf [Ky.] 79

S. W. 267. The money need not be paid into

court. Murray v. Nickerson, 90 Minn. 197, 95

N. W. 898. But failure to make only affects

the question of costs. Murray v. Harbor &

Suburban B. & B. Ass’n, 91 App. Div. [N. Y.]

397. Where the conveyance is not to be

made until the balance of the purchase mon

ey is paid, the vsndes. in order to recover the

money paid, in the absence of a provision in

the agreement for the return of the money.

under other circumstances must show that

he paid or tendered the balance, except in

case of rescission by consent. Leach v. Row

ley. 138 Cal. 709, 72 Fee. 403. A tender of a

check by the vsndee, and on refusal thereof,

of cash. on the day of performance, entitles

him to a conveyance by the vendor. Wat

kins v. Youll [Neb.] 96 N. W. 1042. Where a

purchaser agrees to assume a certain incum

brance. a tender of a deed for execution,

running to a third person, and merely re

citing that it is made “subject to a certain

deed of trust." is not such a tender of per

formance as will support an action for

breach of the contract to convey against the

vendor. Burns v. Freling. 98 Mo. App. 267,

1'1 8. W. 1128.

so. Vendor repudiates contract from the

beginning. and the vondee is ready and will

ing to perform. Tobin v. Larkin, 183 Mass.

389. 87 N. E. 340. Where the vendcs is to

give a mortgage back upon receiving a deed.

if the vendor refuses to give the deed, there

need he no tender of the mortgage. Kepler

v. Wright, 81 Ind. App. 512. 68 N. E. 518.

5!. Where the vendoo has paid part of the

purchase money and has tendered the bal

ance. which the vendor refuses to receive

until an injunction is removed but promises

to let the vendee know when it is removed,

the vendee is absolved from further tender

until he receives information from the ven

dor. Harriman v. Tyndale, 184 Mass. 534, 69

N. E. 353. Where the parties agree to ad

vance the day of performance fixed in the

contract. and the vendor cannot then per

form, the vendes owes no duty to make ten

der of performance on the day originally

agreed upon. Daly v. Bruen, 88 App. Div.

[N. Y.] 263.

52. Harris v. Grecnleaf [Ky.] 79 S. W.

267. Facts held to show that a lessee having

an option to purchase had properly exercised

the same, though he had not succeeded in his

attempts to make an actual tender. Sizer v.

Clark,‘116 Wis. 534, 93 N. W. 539.

53. Maris v. Masters, 31 Ind. App. 235. 67

N. E. 699.

54- Where the vondeo tenders the money

and the vendor offers a deed not sufficient

to convey a fee simple, it is a refusal of the

tender. Latimer v. Capay Val. Land Co., 137

Cal. 286, 70 Pac. 82.

55. To entitle an obligee in such a bond

to receive a conveyance. he need only pay

or tender the amount of the principal and

accrued interest at date of tender. Handy

v. Rice, 98 Me. 504.

56. Lamprsy v. St. Paul & C. R. Co., 89

Minn. 187, 94 N. W. 555.

57. Hutchinson v. Coonley [111.] 70 N. E.

686.

58. A contract to convey land and to sign

a petition for a dramshop license for the

vendee is not broken by the vendor's re

fusal to put a. condition in the deed about

the dramshop. it being merely personal.

Reltz v. Lotz, 102 Mo. App. 672. 77 S. W. 145.

59. In an instalment contract where no

time is fixed for delivery of the deed the

vendee is not entitled to a deed until the
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§ 8. Rescission and reformation.—Right to rescind rests upon the same gen

eral rules as in the case of other contracts.“1 The right exists in case of a mutual

mistake,“ inability of the vendor to perform," or for default," or for failure of

title ;" but if title was warranted, there can be no rescission except in the case of

actual fraud or insolvency of the warrantor.“

Where there is actual fraud, the purchaser may rescind or sue for damages."

The representation must be as to a present fact," but where the parties were in

fiduciary relations misrepresentations of law were held fraudulent.” It need

not be false to the knowledge of the vendor if he ought to have known it," but

mere expressions of opinion, though false, are not enough."1

last payment is made. Gray v. Meek, 199 111.

186, 64 N. E. 1020.

Q. A clause in a. bond for a deed giving

dates of the maturity of notes to be paid by

the obliges to entitle him to a conveyance is

not repugnant to a later clause requiring

the obligor to conVey on payment of the

sum agreed upon “before or at the time the

same shall become due." Handy v. Rice, 98

Me. 504.

61. See Contracts, 1 Curr. Law, p. 626, and

the various topics dealing with contractual

capacity. Allowed where vendor was intox

icated when the contract was made. Moetzel

v. Koch [Iowa] 97 N. W. 1079. Refused

where no advantage was taken of insane

vendor. Scott v. Hay, 90 Minn. 304, 97 N. W.

106. Evidence held to show vendor sane.

Eades v. Owens, 24 Ky. L. R. 2323, 74 S. W.

186. The Vendor in a contract to convey

land cannot without cause repudiate the con

tract without the consent of the vendee.

Rodman v. Robinson [N. C.] 47 8. E. 19. .

fl. Rhodes v. Stone, 25 Ky. L. R. 921, 76

S. W. 533. When a misdescription so far

affects the subject-matter that it may rea

sonably be supposed that but for such mis

description the contract would not have been

made, the vendee may avoid the contract at

his election. Silngiui'f v. Dugnn [Md.] 56

Atl. 831.

.8- Burke v. Schreiber, 183 Mass. 35, 66

N. E. 411. Cancellation decreed at suit of

vendee under a contract by which \‘endee's

payments could be forfeited where vendor

had put it out of his power to perform.

Newcomb v. Ogden Plow Co.. 120 Iowa, 570.

95 N. 1N. 1H. Rescission denied where i'ncts

showed performance by defendant. Johnson

v. Cressey [8. D.] 94 N, 1N. 703.

64. See ante, I 6. Agreement to 'sell real

estate, one-half the price to be paid on a

certain day and the balance in one year

therefrom, and on failure to make payments

the agreement to be Void, gives the vendor a

right to the cancellation of the contract on

failure to pay the first instalment. Jeffrey

v. Pennsylvania Min. Co., 204 Pa. 213. Evi

dence held to show that the vendor had not

canceled a contract for alleged defaults of

the vendee. nuchhoiz v. Leadbctter. 11 N.

D. 473, 92 N. W. 830.

65. Bee ante. ! 2.

66. Warranty deed given—title failed.

Matthews v. Crowder [Tenn] 69 3. 5V. 779.

Purchaser in poeeession under warranty deed

or bond for deed with covenants. Giiiham

v. “'alker. 135 Ala. 459.

I7. Neely v. itemhcrt [Ark] 71 S. W. 259:

Lolcher \'. Kocney, 98 Mo. App. 394. 72 S. W.

145.

[tend-Ion granted: “‘here the vendee

Where the vendee

bought on the representation that the land

abutted on a street dedicated to the public

which was not the fact. Cleveland v. Ber~

gen Bldg. & Imp. Co. [N. J. Eq.] 55 Atl. 117.

Where false representations were made by

vendor as to quality. presence of timber, etc.

and vendee was in another state and did not

view the land. Sykes v. Reiher [Iowa] 91

N. 12V. 920. On the ground of fraud when

vendee‘s agent represented that he was buy~

ing for a head of a family seeking a homev

when in fact he was acting for the Roman

Catholic Archbishop. Thompson v. Barry.

In Mass. 429, 68 N. E. 674. Setting aside of

sale for lesion beyond moiety under the Civil

Law. Maynard v. Laporte, 109 La. 101; Bon

nette v. Wise, 111 La. 855; Linkswiier v.

Hoffman, 109 La. 948; Smart v. Bibbins, 10‘:

La. 986. Resell-ion refused as no false rep—

resentations. Denman v. Mentl, 68 N. J. Ed.

613; Muir v. Pratt [C010, App.] 71 Pac. 896.

Fraud II to third person: Where the

vendee assigns his contract to the plaintiff

to secure a debt and afterwards the venom

obtains possession of it and burns it at the

suggestion of the vendor who has knowledge

of the plaintiff's claim and takes a new con

tract, the vendor is liable to the plaintiff for

the amount of the debt due the plaintiff from

the vendee. Louis C. Mittiestadt & Co. v.

Gannon [Neb.] 95 N. W. 479. That the pur

chaser continued in possession of a saloon.

and secured a renewal of the license while

an action to rescind the contract of sale was

pending and for eleven months after dis~

covery of the fraud, was held no bar to re

lief in the suit to rescind on the ground of

fraud. Keeiuss v. \Veiimunster, 89 App. Div.

[N. Y.] 306. “'here one sustaining a fiduci

ary relation contracted to purchase land of

his client and sent to her his note. and a

contract of sale to be executed but which

was never executed, when the client sought

to avoid the sale for fraud a tender of the

note in open court and a waiver of any

claim thereon, entered of record, constituted

a sufiicient rescission. Schneider v. Bchnci~

der [lowa] 98 N. W. 159.

C8. O'Connor v. Lighthizer [Wash.] 75

Fee. 643. Representation of value where

vendee is ignorant and relies on Vendor's

representation to the knowledge of vendor.

Custer v. Harmon, 105 Ill. App. 76.

.0. Where an administrator induced do

cedent's sister, to whom he sustained a thin

ciary relation. to sell him her share of the

estate for less than its value. by false rep.

resentations. on her seeking to avoid the

sale. it was no defense that tho representa

tions were merely as to the law. Schneidcr

v. Schneider [Iowa] 98 N. W, 159.

10. Ncciy v. Rt-mhert [Ark] 71 S. W. 239.
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is induced to purchase by the false representations of the vendor, he must dis—

atlirm within a reasonable time after learning the truth or he will be deemed to

have waived his rights." The right is waived by insistence on performance."

The vendee cannot rescind on the ground of failure of title when a good title is

procured and tendered within a reasonable time by the vendor, the vendee having

acquiesced in the delay.“ A tardy tender is no defense." A noneonscnting co—

owner may affirm by accepting benefits."

In Louisiana, a vendor may demand rescission of the contract if the realty

is worth more than twice the price paid." In such case the vendee may either

restore the property or make up the just price, and is entitled to the value of

improvements made by him."

Where the contract is executed, there can be no rescission without a return

of, or an offer to return, everything of value received." Tender of the price paid

is not a condition precedent to relief in an action for lesion beyond moiety.“

Rescission may be by consent," and may be implied from conduct,‘2 or the

right may be reserved in the contract."

11. Tryce v. Dittus, 198 Ill. 189, 65 N. E.

220. When vendee examines property. ven

dor‘s representations as to value are treated

as mere opinion. McKibbin v. Day [Neb.]

98 N. W. 845.

72. Vendee took possession and spent

large sums in development and remained in

possession until dispossessed by the vendor

a. year later and made no attempt to disamrm

until his answer in a suit by the vendor to

foreclose a purchase-price mortgage. Held

a waiver of his right to relief. Romanoff

Land & Min. Co. v. Cameron, 137 Ala. 214.

Keeping and using property 9 months, mak

ing changes and taking written promises

from vendors to put the property in shape.

Hogan v. Tucker, 25 Ky. L. R. 1i04. 77 S.

W. 197. Party defrauded, after discovery

of the fraud. accepted money or benefits un

der the contract. Provident Loan Trust Co.

v. McIntosh [Kan] 75 Pac. 498. Collecting

rents, making repairs and exercising other

acts of ownership. Shappirio v. Goldberg,

192 U. S. 232.

78. Vendees may be estopped from setting

up false representations as a ground for re

scission by calling for performance by the

vendor after learning of the condition

claimed to be falsely represented. Hawes v.

Swanzey [Iowa] 98 N. \V. 586.

74. Haw-es v. Swanzey [lowa] 98 N. W.

586.

15- In ejectmcnt against purchasers in

possession under a. contract to purchase an

offer by the vendor in open court to per

form the terms of the contract is unavalling.

since the rights to be determined are those

that existed at the commencement of the

action. Hutchinson v. Coonley [111.] 70 N. E.

686.

76. Where one partner enters into a sale

contract without authority, another cannot

repudiate it and escape liability thereunder

after participating in benefits derived fi'om

it. Gutheil v. Giimer [Utah] 76 Pac. 628.

77. 78- Ware v. Couviilion [La.] 36 So. 220.

79. Alaska & Chicago Commercial Co. v.

Solner [C. C. A.] 123 Fed. 855: Schneider v.

Schneider [Iowa] 98 N. W. 159: Bailey v.

Gilman Bank, 99 Mo. App. 571. 74 S. W. 874.

On a bill for rescission for breach of the

covenant of seisin where the purchase money

was paid and the vendor bought other land

therewith, a decree ordering a sale of that

land, and also of the life estate which was

all the vendor had in the land he contracted

to convey is proper. Matthews v. Crowder

[Tenn] 69 S. W. 779. Evidence held to show

that a deposit given for an option must be

returned. Bradford v. Haas, 111 La. 148.

Deposit recovered by vendee where ven

dor not present on the day of performance.

“'right v. Levy, 84 N. Y. Supp. 885. But

where a mining option is rescinded the ven

dee cannot usually recover the payments

made. unless such right is given either in

the option or in the agreement to rescind.

Clark v. American D. 8; M. Co., 28 Mont. 468.

72 Fee. 978. One who purchased a saloon

relying on false representations as to re—

ceipts, and on discovery of the fraud. offers

a reconveyance. and an accounting of re

ceipts. and demands reconveynnce ot prop

erty conveyed as a consideration therefor, is

entitled to the relief prayed for. Kecfus v.

VVeilmunster. 89 App. Div. [N. Y.] 306. Ven

dors could not rescind without notice and

without returning payments made where

payments were overdue and land had in

creased in value. Vance v. Newman' [Aria]

80 S. W. 574.

80. Ware v. Couviilion [La.] 36 So. 220.

See a. 0. supra.

81. Even after default. Gwin v. Cole

garls, 139 Cal. 384. 73 Pac. 851. Where an

option to purchase land within a. specified

time was not complied with and by mutual

consent the parties to the agreement adjust

ed their rights under it and the contract

was abandoned, a mortgage executed two

years thereafter by the party who had ac

quired the option gave the mortgagee no

right in the land. Jefferson Loan & Bldg.

Ass‘n v. McHugh [Pa.] .57 Atl. 577.

82. Gwln v. Calegarls. 139 Cal. 384, 73 Fee.

851. Vendee gave up all rights under con

tract and vendor took possession and col

lected rents from other persons. Held 8. re

scission by mutual consent. Evans v. Ja

cobitz. 67 Kan. 249, 72 Pac. 848. Where ei

ther party has orally agreed to abandon a

contract and such agreement is acquiesced

in. the contract will be deemed set aside.

Silence of one party for two years will be
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Exercise of right—The right to rescind must be exercised within a reasonable

time.“ In case of fraud, there is no laches if the period of limitation applicable

llils not elapsed." The rescission must be absolute," and the person asking for it

must not be in default." It may be exercised by parol," and if founded on a spe

cific ground, it cannot thereafter be supported by proof of a wholly different

one.“ Before a vendor can cancel the contract for noncompliance with its terms

by the vendee, he must proceed promptly on the default to declare his election

to cancel or he will be deemed to have waived his right.“0

Reformation—A contract for sale of land will not be reformed unless the

evidence of intention is clear ;°‘ nor has equity jurisdiction of a bill to construe a

written contract and give damages for its breach where there is no allegation of

fraud or mistake or prayer for a reformation." A vendor is presumed to know the

contents of a contract which he signs, and misdeseription therein will not be re

formed save for actual fraud or mistake."

§ 9. Adjustment of rights after conveyance or rescission of contract. De

ficiency in q-uantity.—Where the amount conveyed is less than that contracted for.

the vendee is entitled to an abatement of the purchase price in proportion to such

deficiency," unless the negotiations for a

It cannot be

Beatty

presumed an acquiescence.

specially enforced. Henderson v.

[lows] 99 N. W. 716.

83. Qakes v. Gillilan [Neb.] 95 N, W. 511.

A contract provided that on failure of the

vendor to show good title and execute a

deed he should return the amount paid under

the contract. It appeared that the vendor

could not furnish good title and had not

taken steps pointed out in the contract for

a deduction in case title to any portion

should prove defective. The vendee was

entitled to a decree for the amount paid un

der the contract. Wold v. Newgard [Iowa]

98 N. W. 640.

84. Smith v. Detroit & D. Gold Min. Co.

[S. D.] 97 N. W. 17; Erwin v. Daniels [Tex.

Civ. App.] 79 S. W. 61; Evans v. Duke, 140

Cal. 22, 73 Pac. 732, Refused where vendee

waited until vendor tendered a deed, there

being no fraud or misrepresentation. Weller

v. Minnesota Land &- C. Co., 87 Minn. 227,

91 N. W. 891. See. also. ante, specific para

graphs regarding rescission for fraud.

Hi. Slaughter v. Coke County [Tex. Civ.

App.] 79 S. W. 863.

80. Alaska 8: Chicago Commercial Co. v.

Soiner [C. C. A.] 123 Fed. 855: Morrow v.

Moore, 98 Me. 873.

81'. Provident Loan Trust Co. v. McIntosh

[Ram] 75 Fee. 498.

88. Lowther Oil Co. v. Miller-Sibley Oil

Co., 53 W. Va. 501; Arbogast v. Mylius [W.

Va.] 46 S. E. 809.

an. Where the ground for rescission in a

written notice thereof is failure to procure

good title, vendeos cannot defend a specific

performance suit on the ground of false rep

resentations as to' the condition of land.

lrlnwes v. Swsnzey [Iowa] 98 N. W. 586.

00. Where a. vendee had failed to crop the

had or harvest the crop as required by the

contract. but the vendor allowed him to go

on farming for a year or two. the vendor

t'flllld not insist that the vendee had lost

his equities. 'I‘immins v. Russell [N. D.)

99 N. \V. 48. “'here a grantnr in a deed

with an option to repurchase, finally refuses

to make payments of interest guaranteed to

sale show the parties contemplated some

the grantees on their investment claiming

that he has made advances to the grantees

exceeding the consideration of the deed he

must at once surrender and deed the prop

erty or exercise his option. Connolly v.

Keenan. 42 Misc. [N. Y.] 589.

91. “Fold v. Newgard [Iowa] 94 N. W.

859; Roussel v, Lux, 39 Misc. [N. Y.] 508:

Humphreys v. Shellenberger, 89 Minn. 327.

94 N. W. 1083. Reformation of title bond

for mutual mistake. King v. Ballou. 24 Ky.

L. R. 1946, 72 S. W, 771. Deed reformed.

the quantity being inserted by mistake.

Morrison v. Hardin [Miss] 33 So. 80. Error

in description. Blackburn v. Perkins, 138

Ala. 305. Contemporaneous oral agreement

not given effect to on the evidence. Guaran

ty Safe Deposit & Trust Co. v. Liebold, 207

Pa. 399. Where A sells land to B. who after

delivery includes other land of A and then

makes a voluntary deed to C. taking back

purchase-money notes which are assigned

to a. bank, the latter taking B's word as to

the title. A may have relief from the deed.

Gill v. Fugate [Ky] 78 S. W. 188.

“:2. Clarke v, Shirk [C. C. A.] 121 Fed.

98. A petition to reform the contract be

cause of insufficient description must allege

that the description was omitted by mistake.

A general allegation of fraud is insufficient.

Cammack v. Prather [Tex. Civ. App.] 74 8.

\‘l'. 354.

N. Sufficiency of 28 acres out of 185.

Hall v. Ely. 26 Ky. L. R. 964, 76 S. W. 848.

21 acres out of 146%. Lewis v. Hoeldtks

[Tex. Civ. App.] 76 S. W. 309. 23 2-5 acres

out of 140%. Willard v. Sanford [Tex. Civ.

App.] 77 S. W. 290. 19 acres out of 80. Me.

Ghoe v. Bell. 170 Mo.121. 70 S. W. 493, 59 L. R.

A. 761'. Deficiency immaterial and not worth

more than $50 if considered proportionately

with the rest of lot. judgment for 8250 held

excessive. McCutcheon's Heirs v. Rawlcigh.

25 Ky. L. R. 549. 76 S. W. 50. Deficiency of

16 acres out of 125. though description by

metes and bounds and the words "more or

less" after the number of acres, the sale

having been by the sore. Collins v. Stodghill



2 Cur. Law. VENDORS AND PURCHASERS § 9. 1993

deficiency." A claim for compensation for deficiency is subject to the statute of

limitations.“

Partial failure of title entitles purchaser to a pro rata recovery of the purchase

pnce;“’ but he cannot be compelled to take such title with such compensation in

stead of the title he contracted for.” In an action by the vendee for false repre

sentations in the sale of land, the measure of damages is the difference in value

between the land as it was and what it would have been worth if as represented."

Rescl'ssion bars all rights under the original contract.‘ The vendee on failure

of the vendor to_carry out his contract may recover the purchase money,’ and

taxes paid on the land,‘ and may recover interest unless he has had possession of

the land.‘ Where vendee is in default, he may on rescission by consent recover

the purchase price less damages to the vendor.‘ The purchaser on rescission has a.

lien for his purchase money.‘ The vendee may recover for improvements,7 unless

he made such knowing he would rescind.‘ The cause of action to recover back

the purchase price of land accrues when the money is paid.’

Contract between parties to share any rebate which might be received from

the government is enforceable.1°

[Ky.] 79 8. W. 185. Where 0. track of land

bought is less in amount than that described

by measurement in the deed. the vendor is

liable for the deficiency. Favrot v. Stnuffer

[1A.] 36 80. 307.

86. Sibley v. Hayes. 80 Tex. Civ. App. 81.

71 S. W. 404. Evidence held to show that

the parties took their chances as to n defi

ciency and recovery therefor was refused.

Sibley v. Hayes, 96 Tex. 78, 70 S. W. 638.

Where the description is so many acres

“more or less," a deficiency will not author

ize an apportionment in the absence of

fraud. Finney v. Morris, 116 Ga. 758. Where

land ll described by metes and bounds with

the words "he said measurements more or

less," specific performance may be decreed.

even though title to a small fragment is de

fective, the words quoted qualifying the de

scription. Felix v. Devlin. 90 App. Div. [N.

Y.] 103.

90. Maxwell v. Wilson [W_ Va.) 46 S. E.

349.

M. Equitable Trust Co. v. Milligan. 31

Lnd. App. 20. 65 N. E. 1044; Tobin v. Larkin.

183 Mass. 389l 67 N. E. 340. The vendee by

accepting a deed and giving a mortgage

back acknowledges that the vendor had title

and in an action by the vendor for an abate

ment and a cross bill for foreclosure has the

burden of proving lack of title. Whitley v.

Lide [Ala.] 35 So. 705.

98. Murray v. Nickcrson, 90 Minn. 197, 95

N. W. 898.

99. Howe v. Coates, 90 Minn. 508, 97 N.

W. 139.

1. After a Judgment by the vendor against

the vendee on purchase-money notes. the

vendor exercised his option to rescind the

contract and afterwards brought suit on the

judgment in another state. Held. the van

dee was not liable. Ward v. Warren [Or.]

74 Pac. 482. Upon forfeiture of a. contract

by consent and the sale to a. third person. a

judgment creditor of the original vendee ob

taining judgment two years after the second

sale cannot object to the forfeiture. Kuder

v. Chadwick, 207 Pa. 182.

2. Crouch v. Nut. 79 App. Div. [N. Y.]

492; Bell v. Sellers, 66 Kan. 775, 71 Pac. 579.

An agreement adjusting rents as of a certain

80?. Nelson v. Allen. 117 Wis. 91. 98 N. W.

4. With interest if the vendor retains pos

session and without interest if the vendee

has possession. Kicks v. State Bank of Lis

bon [N. D.] 98 N. W. 408.

5. Gwin v. Calegaria, 139 Cal. 884, 73 Pic.

851.

0. Upon rescission by the vendee, the pur

chase money paid by him will be decreed a

lien on the property, notwithstanding mort

gages have been foreclosed which the vendee

was to have paid. provided the vendor has

notice in time to protect himself. Cleveland

v. Bergen Bldg. & Imp. Co. [N. J. Eq.] 65

Atl. 117.

7. Where the vendee makes improvements

and the vendor cannot give title, the van

dee may rescind and recover the value of

such improvements,“ and such right passes to

his assignee. Latimer v. Capay Val. Land

Co., 137 Cal. 286, 70 Pnc. 82. Where the

vendee has taken possession and made im

provements and the vendor cannot perform.

the latter cannot recover possession of the

land without restoring to the vendee the

value of the improvements. Crouch v. Nast.

79 App. Div. [N. Y.] 492. Where the vendee

builds a. house on the land and afterwards

rescind! on the ground of fraud, he may

move away the house. Cutter v. Wait, 131

Mich. 608. 91 N. W. 753.

8. Improvements made by vendee cannot

be allowed if when made he knew or should

have known that he would rescind. Neely v.

Rembert [Ark.] 71 S. W. 259.

0. Vendor had no title but acted in good

faith. Barden v. Stickney, 132 N. C. 416.

10. The purchaser of government land

sold the same to plaintiff before final pay

ment therefor had been made. plaintiff tak

ing subject thereto. The vendor claimed a

rebate from the government on the purchase

price and agreed that plaintiff should receive

one-half of any sum so remitted. and ex

ecuted a mortgage to him to that effect.

Hold to be a valid and enforceable contract

though the time when such rebate should be

made was uncertain and to entitle plaintiffs

to one-half the amount remitted by the gov
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date is not broken because previous to the making of the agreement the vendor had

remitted rents due from tenants after the date set.u

Contract to repurchase—The purpose of such contract is to indemnify the

vendee against loss and the vendor is liable only for such loss as he has actually

sustained." Under an agreement to repurchase land if the vendee is unable to

sell it within a certain specified time, he has a reasonable time after the expira

tion of such period in which to elect to enforce it.13 What is a reasonable time is

ordinarily a question for the jury,“ as is the question of reasonable efforts on the

part of the vendee to sell.“

§ 10. Enforcement generally.—A vendee in possession under an executory

contract to convey may, upon default of the vendor, sue for damages or have spe

cific performance." A vendor in an executory contract of sale, who retains legal

title to the premises, may have strict foreclosure against a vendee who has made

default in payments." The remedy for a vendec’s failure to perform a contract

for the sale of land is an action for damages; an action for the purchase price will

not lie." An election to recover land may be made after suing where the pur

chaser has put in a. defense of limitations to the price."

The vendee is not bound to bring an action at law for damages for breach of

the contract, but may sue for specific performance." A vendee of land, the title

to which is in the United States, need not await eviction, but may at once abandon

possession and bring action for breach of warranty and recover the purchase

price.n But such vendee cannot retain possession, secretly perfect title in him

self, and then recover the purchase price from his vendor, retaining improvements

made by the vendor." A vendee may recover damages for fraudulent misrepre

sentations as to number of acres conveyed without rescinding the contract.” In

Louisiana, one cannot recover price if he knew the defects, nor sue for eviction it'

he acquired title.“ He may sue before time for performance has expired, where

the vendor has made it impossible to perform."

ernment before the final payment to it was 16. Sieberling v. Miller, 207 Ill. “3, 69 N.

due. Gumaer v. Day [Neb.] 93 N. W. 933.

11. in an action for a’breach of an agree

ment in a. contract for the sale of a house

that rent of tenants shall be adjusted as of

June 1, 1901. the plaintiff must prove that

rent is actually due. No breach. if vendor

agreed with the tenants in May that no rent

for June and July should be charged. the

vendor not being guilty of misrepresentation.

Lester v. Lawton. 38 Misc. [N. Y.] 772.

12. If he has sold or disposed of part of

the property and so lessened his loss. the

vendor is only bound to indemnify him as to

the balance. Mater v. Rebstock, 92 App. Div.

[N. Y.] 687.

18. Maier v. Rebstock, 92 App. Div. [N. Y.]

587. Letters of the purchaser's brother to

the vendor with reference to the land and

vendor's offer to him to take back the land

were admissible against the purchaser, in

an action to recover the purchase price un

der an agreement to repurchase, the brother

having acquired an interest in the land. Id.

14. Five years unreasonable as a matter

of law unless the vendor has acquiesced in

the delay. Mnier v. Rebstovk. 92 App. Div.

[N. Y.] 587. Whether the vendor acquiesced

in any delay in rcconveying the land after

the expiration of such time is for the Jury.

Id.

15. Meier v. Rebstock, 92 App. Div. [N.

\'.] 587.

E. 800.

17. South Omaha Bav. Bank v. Levy [Neb.]

95 N. W. 603. Strict foreclosure is granted

only where it would be inequitable and un

Just to refuse it. It is within the discretion

of courts of equity. Grove v. Dineen [Neb.]

96 N. W. 253. \

18. A contract for the sale of a farm was

so unequal that it could not. be specifically

enforced. Goodwine v. Kelley [Ind. App.l

70 N. E. 832.

10. \Vhere a vendor sued to recover on a

note given for the purchase price. and to

foreclose a \'endor's lien. and defendant

pleaded limitations, the vendor could elect

to sue for the land. and his right of re

covery could be defeated only by the pur

chaser paying the balance of the purchase

price represented by the note. Sanders v.

Rawilngs [Tex. Civ. App.] 77 S. “1'. 41.

20. Rodman v. Robinson [N. C.] 47 8. E.

19.

ll, 22. Holloway v. Miller [Miss] 36 So.

31.

38. Ludwick v. Pctrie [Ind. App.] 70 N. B.

280.

24. The vendee cannot sue for failure of

title under Code La. art. 2505. if he has full

knowledge of the defects. nor for an eviction

if he subsequently obtained a patent from

the United States. Ellis v. John Crossley (.

Snns,119 Fed. 779.

25. Vendor had repudiated th. contract
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The measure of damages on default is the value of the land" in arriving at

which some courts hold that the purchase price which was to have been paid is

controlling," or is at least prima facie evidence;" but in other jurisdictions the

complaining party is given the benefit of any rise in the market value,” provided

the contract was in writing, for if not, the loss of the bargain is not included and

only money paid as consideration and expenses is recoverable."o Amounts ex

pended in examination of title cannot be recovered back." The measure of dam

ages for breach of warranty, where vendee remains in possession and perfects

title in himself, is the expense of protecting his possession and perfecting title

and other damages resulting from the breach." To prove value of land, it may be

shown how it was used and its condition."

Amounts payable for options, reckoned by the number of acres, means actual

acres if description is by metes and bounds."

The price may be recovered by instalments if it is so payable,“ and if so

provided, he may declare all of them due for default of one and sue at once."

A total or partial failure of title may be set up in an action for the purchase price,

and where the vendee has paid off an incumbrance, that amount may be set off

against the purchase-money notes sued upon." In an action on a purchase-money

note, the vendce cannot defend upon the ground of false representations, though

these might entitle him to rescind ;" but fraud may be shown to reduce the price"

or breach of covenant in the deed may be recouped.“ He may counterclaim for

fraud.“

and placed himself In such a position that

he could not carry it out without the aid of

the court. Payne v. Melton IS. 0.] 46 S. E.

154: Guthell v. Gilmer [Utah] 76 Pac. 628.

8. Krepp v. St. Louis & S. F. R. Co., 99

M0. App. 94, 72 S. W. 479. The measure of

damages in s vendor's action for the ven

dee's breach of a contract is the difference

between the price fixed In the contract and

the fair cash value at the time of the breach.

The purchase price is not recoverable. Good

wine v. Kelley [Ind. App.) '10 N. E, 832.

2‘7. Stuart v. Pennis, 100 Va. 612.

28. Where the vendor was to receive part

money and part land and the vendee refused

to convey the land_ the measure of damages

is the value of the land so refused. and the

value stated in the contract is prima facie

evidence thereof. Humphreys v. Shellen

berger. 89 Minn. 327, 94 N, W. 1083. But

see Middleworth v. Lowery. 89 App. Div. [N.

Y.] 418, where evidence of value was held

inadmissible under pleading setting forth

damage from loss of opportunity to resell.

29. Dady v. Condit, 104 Ill. App. 507;

Krepp v. St. Louis &: S. F. R. Co., 99 Mo. App.

94, 72 S. W. 479.

80. Gray v. Howell, 205 Pa. 211. And see

Leis v. Potter [Kan.] 74 Fee. 622, where the

contract not being enforceable the vendor

was refused damages for its breach.

31. Executors as such are not liable to

one who agreed to buy from them. for the

amount spent by him in examination of title.

where the title is defective and the vendee

sues for damages. Carideo v. Austin, 88 App.

Div. [N. Y.] 35.

as. Holloway v. Miller [Miss] 36 So. 531.

88. In an action against the assignee of

s contract for the purchase of land. evidence

that the assignee took possession of the land

and removed machinery and what the land

was used for was admissible. Baltes Land,

S. k 0. Co. v. Sutton [Ind. App.] 69 N. E. 179.

In an action on a contract for sale of land

and machinery. evidence of what machinery

and fixtures were on the land was harmless

error. Id.

34. Where one agrees to pay for an op

tion four per cent of the purchase price,

fixed at 825 per acre and describing the

tract by metes and bounds, and stating that

it contains 410 acres, the measure of liability

is to be determined by the actual acreage

and not by the number of paper acres.

Warden v. Tesla, 87 N. Y. Supp. 853.

85. “'here instalments of money are pro

vided for, suit may be brought for them as

they accrue. Colwell v. Fulton. 117 Fed. 931.

80. In an instalment contract containing

a provision for forfeiture upon nonpayment

at the option of the vendee. the vendor may

waive the forfeiture and sue for the unpaid

instalments, any time before the statute of

limitations has run. North Stockton Town

Lot Co. v. Fischer, 138 Cal. 100, 70 Pac. 1082.

87. Dahl v. Stakke [N. D.] 96 N. W. 353.

A conveyance of “all one‘s right, title and

interest in a leasehold" without warranty:

there could be no abatement of purchase

price on partial failure of the consideration.

Scott v. Slaughter [Tera Civ. App.] 80 S. W.

643.

88. Land worth $2 an acre: represented

to be worth $8. Farmers' Nat. Bank v. St.

Regis Paper Co.. 77 App. Div. [N. Y.] 558.

89. But a vendee who is induced by fraud

ulent misrepresentations to pay_more than

he otherwise would for land is entitled to

an abatement of the purchase price. Lud

wick v. Petrie [Inc]. App.] 70 N. E. 280.

40. “’here the vendor agrees to give a.

good title and the vendee accepts the deed,

he is remitted to the covenants in the deed

and in an action for the purchase price may

set up a. breach of a covenant against en
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Overpayments may be recovered back.“ If the suit is in equity, it may retain

it and do complete justice."

Pleading and proof.—As in other contracts, plaintiff must allege perform

ance.“ In an action for the purchase price, failure by the vendor to perform con

ditions are matters of defense and cannot be taken advantage of by general de

murrer.“ Where the suit is for breach, the recovery cannot be for money paid

on the price.“

_l’erformance or tender of performance or facts excusing performance or ten

der must be proved," and is not admitted by a general denial and allegations of

excuse for nonperformance by the other party." A purchaser who gives a note

and receives a deed has the burden of showing, when sued on the note, that the

sale was upon a condition which has not been fulfilled.“ Parol evidence is admis

sible to show the real consideration.“ A deed is not conclusive, when it appears

that the consideration was computed on a mutual mistake as to the quantity of

land conveyed.“

resale at a fixed price."

broke the contract is for the jury."

Evidence of value is inadmissible under averments of loss of

Whether a plaintiff suing for earnest money himself

Possession will be awarded under a statutory proceeding only in strict accord

with the procedure fixed.“

§ 11.
Vendor’s lien. A. Implied—Generally, the vendor of real estate has

an implied lien thereon for the unpaid purchase money against the vendee and

those who take with notice," though the contract to convey was oral,“ and though

cumbrances by way of counterclaim. Thur

Iood v. Spring, 189 Cal. 696, 73 Pac. 456.

41. Nisson v. Hood, 140 Cal. 224, 78 Pac.

981.

42. “'here a contract provided that the

price should be $50 per acre and such con

tract was not merged in the deed which

recited a sale for a lump sum, the Vendee

could recover an overpayment made by rea

son of a mutual mistake as to the quantity

of land conveyed. Butt v. Smith [Wis.] 99

N. W. 828.

48. Where a vendor brought a suit to re

cover tho balance of the purchase price and

to foreclose a vendor's lien therefor. and a

demurrer to the complaint was sustained be

cause of the defective description of the land

the court had jurisdiction to render judg

ment for the vendee on a counterclaim for

earnest money. Cnmmack v. Prather [Tex.

Civ. App.] 74 S. W. 354. Though specific

performance he refused in a suit therefor, a

court of equity will retain jurisdiction where

the purchaser has paid part of the pur

chase price, order an accounting and adjust

the rights of the parties. McAllistcr v. Har

man. 101 Va. 17.

44. The plaintiff must allege the perform

nnce of conditions precedent. Collins v.

Amiss. 159 1nd. 693, 85 N. E. 906.

45. Gummor v. Mnirs, 140 Cal. 535, 74 Pac.

26.

46. Where the pleadings in an action by

the purchasers were on the basis of an af‘

tirmnnce of the contract and dnmnttes for its

breach. on falling to establish the breach.

they were not entitled to recover a non

ziven in part pavrnent. Marcus v. Clark

[Mass] 70 N. E. 433.

47. Newberry v. Ruffln [VIL] 45 B. E. 133:

Fisher v. Buchanan [Nob] 96 N, W. 889.

48. In an action for breach of a contract

to convoy where the complaint alleges full

performance by the vendee. the plaintiff

must prove his performance, though the

vendor in his answer makes a general denial.

and sets up inability to perform because he

cannot get the title. Burns v. Freling, 98

Mo. App. 267, 71 S. W. 1128.

49. Rose v. “'are, 24 Ky. L. R. 2321.

S. W. 188.

50. That it was different from that ex

pressed in the deed. Butt v. Smith [Wis.]

99 N. W. 328.

51. Butt v. Smith [Wis.] 99 N. W. 828.

52. In an action by the vendee for dum

nges for a breach alleging as damages the

difference between the contract price and the

price for which he had agreed to sell to a

third person, evidence of value is inadmissi

ble. Middleworth v. Lowery, B9 App. Div.

[N. Y.] 418.

Bat Alexander v. Von Koshrin‘ [Tex. Civ.

App.] 77 B. W. 629.

54. In Michigan. judgment must state

amount. and writ of restitution cannot issue

for vendor if amount and double costs be

paid within five days. Lamthn Loan & lnv.

Co. v. Adams [Mich.] 98 N. W. 817.

55. Brown v. White [Ind. App.] 07 N. E.

273; Mulky v. Karsoll. 31 Ind. App. 595, 68

N. E. 689; Ballard v. Cnmplin, 161 Ind. 16.

87 N. E. 605. Vendor delivered possession on

vendeo's promise to make such annual pay

ments as she could. Hubbell v. Hanrlckson.

176 N. Y. 175, 87 N. E. 802. Vendor‘s priv~

liege under the civil law. Swoop v. St. Mar

tin. 110 La. 237; American Homestead Co. v.

Karatendiek. 111 La. 884. The grantee of an

unrecorded deed executed a trust deed to

secure the purchase-money notes without

referring to them otherwise than as ordinary

notes. Hold. the trust deed wns not notice

to a purchaser from the vendor. Hart v.

Gardner, 81 Miss. 650. It attaches to land re

.-clved in exchange as well as where money

74
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a conveyance to the purchaser is not made;" and it does not depend upon the

transfer of a perfect legal title," nor upon surrender of possession to the pur

ehaser;" but does not attach where vendor remained in possession and committed

waste.‘0 The lien exists only on a sale of land and not on a sale of that which

is to become a fixture.“ The right to enforce the lien exists even where there

is a remedy at law."

Nature—The lien is not an interest in land." The parties are considered

each the trustee for the other.“

Waiver.—'I'he vendor may be estopped to claim his lien,“ and it is waived by

taking other security,“ but merely taking a purchase-money note is not a waiver."

The lien may be enforced even after an unsuccessful suit by the plaintiff to cancel

the contract and deed on the ground of fraud.“

Priority.—The lien is superior to that of a mortgagee with notice," and has

priority over assignees in bankruptcy or insolvency or an assignee for the benefit

of creditors ;" and over a receiver."

Payment" and enforcemenl.—A purchaser of a note given as part payment

for land may enforce the vendor’s lien against the land for the balance of the pur

chase money." The sale should be in the inverse order of alienation where a

whole tract subject to lien is transferred in parcels." On appeal, the purchaser is

not liable on his supersedeas bond for occupation during extension of time by the

court." The lien should be satisfied out of a refunding bond and not by sale of

the land."

is to be paid. Johnson v. Burks [Mo. App.]

77 8. W. 133.

In Pennsylvania the vendor does not have

any lien distinct from his legal title. In re

Clark. 118 Fed. 358.

50. If the land is actually conveyed the

lien attaches. McCoy v. McCoy [Ind. App.]

69 N. E. 193.

51, 58. Mulky v. Ksrsell. 81 Ind. App. 595.

68 N. E. 689.

59. The lien may be implied even when

the vendor remains in possession. Johnson

v. McKinnon [Flat] 84 So. 272.

00. Vendor in possession allowed estate to

depreciate and omitted to pay taxes. John

son v. McKinnon [Fl&] 34 So. 272.

61. Vendors, under a. contract for the sale

of fruit trees providing that they should be

entitled to certain fruit crops to be raised

0n trees selected by them. acquired thereby

no lien on the land On which the trees sold

were planted. Butler v. Stark [Ky.] 79 S.

W. 204.

n. The purchaser was solvent and the

deed contained a covenant of warranty.

Johnson v. Burks [Mo. App.] 77 S. W. 133.

us. But is a right to demand the use of

equity Jurisdiction to enable the vendor to

acquire an interest. Halvorsen v. Halvorsen

Hills.) 97 N. W. 494.

04. The vendor is a. trustee of the land

for the vendes upon payment of the pur

chase money and the vendee a trustee of the

purchase money for the vendor. hence the

statute of limitations does not begin to run

until the trust relation is determined. Wil

liams v. Young [Ark] 71 S. \V. 669; Forth

man v. Deters. 208 Ill. 159, 69 N. E. 97.

65: Holder of lien present at sale told pur

chaser‘s grantee he would not look to him

for payment. and refused payments offered

by such grantee. North v. Rogers. 25 Ky.

L. R, 1542, 78 S. W. 165.

00. Though not so acknowledged as to be

entitled to rescind. Hunton v. Wood, 101

Va. 64.

G7. Lyon v. Clark [Mich.] H N. W. 4.

1913's. McCoy v. McCoy [Ind. App.] 69 N. E.

00. Mortgages knew that portion of pur

chase price had not been paid. Harter v.

Capital City Brew. Co.. 64 N. J. Ed. 155.

70. Lyon v. Clark [Mich.] 94 N. W. 4,

71. Mercantile Trust Co. v. Chicago, P. 8:

St. L. R. Co. [C. C. A.] 123 Fed. 393.

72. Evidence held to show payment in

full by vendee. Yancey v. People's Bank. 101

Mo. App. 605, 74 S. W. 117.

73. But it he takes after maturity, it is

subject to every defense to which it was

subject in the hands of the payee. Wil

llams V. Baker, 100 M0. App. 284, 73 S. W.

339. In Georgia, by statute, the assignee or

holder of a note given for the purchase

money of land may in appropriate proceed

inrzs. subject the land to his debt [Civ. Code

1895. I 5432]. Ray v. Anderson [Ga.] 47 S.

E. 205.

74. But a complaint in an action to i‘ore

close the lien on one of the parcels is not

demurrahle because it does not show that

such parcel was the last one sold. Diamond

Flint Glass Co. v. Boyd, 30 Ind. App. 485. 66

N. E. 479.

75. The vendor foreclosed a contract for

the sale of land and the vendee was given

by the court until a certain day to complete

his payments or deliver possession. On ap

peal the court extended the time. Hold. the

vendee was not liable prior to the extended

date on his supersedeas bond conditioned

to pay for use and occupation from the

time of his appeal until the delivery of pos

:esslon. Buckley v. Crane [C. C. A.] 123 Fed.

9.

76. Where. part ni‘ land subject to a van
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(§ 11) B. Erpreas Hera—A lien may be created by the agreement of the

parties," and may be retained for the benefit of a third person."1

Natura—The lien is in effect a mortgage," and the purchaser’s grantee 0c

cupics a position similar to one taking subject to a mortgage.“

Waiver.—A lien expressly reserved is not waived by taking security.“

Priority.—The lien prevails over subsequent mortgagees"2 or purchasers who

take with notice," and over a subsequent mechanic’s lien.“

Payment“ and release."—Relea% of a purchaser with no intent to release

his grantee does not release the lien against such grantee." One joint owner may

compel contribution against the others when he has paid ofi the lien."

Enforcement—Foreclosure.—The vendor, or his assigns, may recover back

the land where the purchase price has not been paid even after the statute of limita

tions has run against vendor’s lien notes," but where there are a series of the

dor‘s lien is sold to pay a judgment and a

refunding bond is given to pay the lien if

it be adjudged valid, the balance of the

land should not first be sold to satisfy the

lien. Vaught v. Murray, 24 Ky. L. R. 1587,

71 S. W. 924.

77. Lien reserved in deed.

[Tex. Civ. App.] 77 S. W. 990.

Liens reserved in the purchase-money

notes are frequently met with. It will be

seen that most of the liens hereinafter dis

cussed are of this character.

Purchase-money mortgages, see Mort

gages. 2 Curr. Law, p. 905; Foreclosure of

Mortgages on Land. 2 Curr. Law, p. 14. A

vendee who has given an absolute bond and

mortgage to secure deferred payments can

not show by parol evidence an agreement

that the bond was conditional on clearing a

defect in title. unless he would not have pur

chased but for such agreement. Stewart v.

N. Y. & C. Gas Coal Co., 207 Pa. 220.

1’8. And is enforceable by him as between

him and the vendee. and against anyone with

notice. llurst v. Hurst, 25 Ky. L. R. 714, 76

S. W. 325.

70. Wade v. Rent, 24 Ky. L. R. 1294. 71 S.

W. 444.

80. The grantee of land subject to a re

served vendor‘s lien is in the same position

as if it were subject to a mortgage. and as

to the land. and to the extent of its value he

stands in the relation of principal debtor

and his grantor in that of surety. Wade

v. Rent. 24 Ky. L. R. 1294, 71 S. W. 444;

Fox v. Robbins [Tex. Civ. App.] 70 B. W.

597.

Hi. Nixon v. Knollenbcrg, 93 Mo. App. 20.

82. Hall‘s Adm'r v. llall's Adm‘x, 24 Ky.

L. R. 2317. 73 S. W. 1120. “'here a contract

to sell land may be recorded,' a bond for

title taken by the vendee will not prevail

over a subsequent mortgage. unless the con~

tract is recorded. Hurst v, Hurst. 25 Ky. I.

R. 714, 76 8. ‘W. 325. The holder of a junior

lien cannot prevail over a vendor's lien re

served in a deed where the note is assigned

and unrecorded unless he can show that he. is

a purchaser for value without notice and the

burden is upon him, in an action on the

original notes. King v. Quincy Nat. Bank.

30 Tex. Civ. App. 92. 69 S. W. 978.

88. A purchaser from a vendee. who buys

subject to an express vendor‘s lien is bound

by the lit-n shown on the records. Malone‘s

Foster v. Ross

Committee v. Lebus, 25 Ky. L. R. 1146. 77 S.

W. 180.

84- For permanent improvements placed

on the land and which become part of the

realty. Watson v. Markham [Tex. Civ. App.]

77 S. W. 660.

85. Evidence held to show lien had been

paid. Barbour v. Huber’s Ex'r [Ky.] 78 S.

W. 869; Fellows v. King [Ky.] 78 S. W. 468.

Evidence held to show payment of notes giv

en in part payment of purchase money.

Morris v. Hill. 25 Ky. L. R. 252, 74 S. W.

1043. The vendee paid part of the Purchase

price, gave vendor's lien notes for the bal

ance, and received a deed. He afterwards

conveyed the land to a third person. and sub

sequently paid the notes. Held. that his

grantee took full title and not merely title to

such proportion as the vendee‘s original pay

ment bears to the whole purchase money.

The purchaser by paying the notes acquired

no rights against his grantee. Ford v.

Boone [Tex. Civ. App.] 75 S. W. 353.

86. A guardian who sells his word's 0s

tate taking purchase money notes therefor

cannot surrender the notes to the vendee at

a discount without authority from the pro

bate court, and if the guardian converts the

amount paid to his own use the vendee is

still liable. Brown v. Fidelity & Deposit Co.

[Tex. Civ. App.] 76 S. W. 944.

87. Where vendor reserved a lien and the

vendee sells to A who assumes the note and

gives another note which is assigned to

plaintiff. and the vendor afterwards filed a

release acknowledging payment in full and

took new notes with alien from A. intending

to relieve the first purchaser but not intend

ing to waive the lien. held this did not

amount to a release giving plaintiff's lien

priority. Mnas v. 'l‘acquard's Ex'rs [Tex.

Civ. App.] 75 S. W. 350. Evidence held to

show that two of a series of notes had not

been paid and were equal liens with the rest

of the series. Morris v. Hill. 25 Ky. L. R.

252. 74 S, W. 1043.

88. A money iudirment may be rendered

against them. Wilkerson v. Bacon [Tex.

(‘iv. App.] 79 S. W. 848.

89. Sanders v. Rawllngs ['l‘ex. Civ. App.]

77 S. W. 41. Where plaintiff has bought in

the superior title from the vendor. he may

recover the land though the statute of

limitations has run against the vendor's lion

note held by him. the note never having

been paid. l-‘lnks v. Abeol [Tex. Civ. App]

77 S. W. 850.
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notes, he cannot rescind in part and foreclose on those not barred.” All lien hold

ers should be made parties defendant,“ but purchasers from the vendee before

suit brought are not necessary parties," nor is the holder of an unrecorded deed."

Possession of a third party claiming title is no defense." A purchaser from

the vendee may set up a breach of warranty of title when sued on the purchase

money notes."

of defenses.M

'l‘he bona fide purchaser of vendor‘s lien notes takes same clear

A lien reserved in a deed as security for the payment of the pur

chase-money notes is analogous to a mortgage and passes with a transfer of

the notes." The description must be sufficient to identify the land,” and there

must be no variance.” The burden is on plaintiff to show amount due)“ Judg

ment with stay until incumbrances are removed is proper.101 The purchaser who

buys on foreclosure of an outstanding incumbranee occupies no different position

as respects the vendor’s lien notes than had the incumbrance been paid by a third

party.‘°’ A sale is usually directed.'°'

ness of the sale.‘°‘

00. Where one of a series of vendor's lien

notes is barred by limitations. the plaintiff

cannot rescind as to the proportion of land

covered by that note. and foreclose as to

the balance. but must elect to rescind in

toto and recover the land or else sue on the

unbarred notes. \‘i'iikerson v. Bacon [Tex.

Civ. App.] 79 S. W. 348.

01. Under Civ. Code Ky. i 694. subsec. 8.

Leonard v. VVelch, 25 Ky. L. R. 692, 76 B. W.

338.

The various holders of a series of ven

dor’s lien notes should be made parties

defendant or they are not precluded by the

decree. Soule v.

S. \V. 583.

82. Talbot v. Hoe. 171 M0. 421, 71 S. W.

682.

98. Her remedy is not against the van

dor but against her grantor on the war

ranties in her deed. l-‘rlend v. Means. ‘35 Ky.

L. R. 1540, 78 S. \\'. 164.

94. It is no defense to an action on a

vendor‘s lien that part of the land is in the

possession of a third person claiming under

a superior title. without showing actual ad

verse possession when the vendee took his

deed or that the superior title has been ad

judicated. Jett v. l-‘armers' Bank. 25 Ky. L.

R. 817. 76 S. \V. 386.

95. Williams v. Baker. 100 Mo. App. 284.

73 S. W’. 339. In an action on vendor‘s lien

notes the plaintiff cannot recover unless he

shows that the title was good. if recovery on

the notes was expressly made dependent on

the validity of the title. Zimmermann v.

Owen [Tex. Civ. App.] 77 S. W. 971.

96. Evidence held to show that the pur

chaser did not take in good faith and held

insufficient to estop payee from claiming land

was homestead. Iiybrand v. Fuller. 30 Tex.

Civ. App. 116, 69 S. W. 1005. Where a

series of notes is given. each providing that

failure to pay one shall mature them all, a

person who takes them when one is overdue

takes them with notice of defenses as to all.

id. lndorsee of a purchase-money note al

lowed to rely on statement of vendor's at

torney that the sale was bona fide. Coch

ran v. Siegfried [Tex. Civ. App.] 75 S. W. 542.

Where husband and wife sell land taking

vendor‘s lien notes therefor with no recital

that the land is her separate property. the

wife cannot set up her claim as against a.

Rntclifl [Tex. Civ. App.] 76‘

The market value determines the fair

Surplus after sale belongs to the vendee.‘°‘ The surety on

purchaser from a pledgee of the husband.

{teasmey v. Eskridge [Tex. Civ. App.] 76 S. W.

97. Smith v. Butler [Aria] 80 S. W. 680.

A lien was reserved in a deed to secure pay

ment of several purchase-money notes which

were assigned to different persons; they

were entitled to participate ratably in the

proceeds of the sale if there was not enough

to pay all. Id.

08. Description held sufficient which was

adopted from the deed and though somewhat

vague could be made certain. Tichenor v.

\Vood. 24 Ky. L. R. 1109. 70 8. W. 837.

00. Description in pleading “being all of

abstract No. 96. cert. 1-108. grantee B. S. &

F., containing 640 acres." Plaintiff intro

duced records “to show sale and transfer of

section N0. 69 cert. No. 1-104 original grantee

B. 8. d: R. Blk. K. 7 Deaf Smith County."

Variance held fatal. Wagley v. \Vestern

Union Land Co. [Tex. Civ. App.] 73 S. W.

1065.

100. The burden is on plaintiff, in an ac

tion to foreclose a lien, to show the amount

due, where the notes were fraudulently made

without consideration, to raise money, with

a homestead as security. Barbers v. Levy

[Tex. Civ. App.] 77 S. W. 261.

101. In a suit on purchase-money notes

and to foreclose a vendor‘s lien it appeared

that after the notes were due. an outstanding

deed of trust was discovered. Held, that

judgment on the notes with a stay of execu

tion until the release of the deed is proper.

McLean v. Connerton [Tex. Civ. App.] 78 S.

W. 238.

10:. Heard v. Thrasher, 96 Tax. 380. 73

S. W. 893.

103. In an action to enforce a. lien against

a purchaser who assumed the debt, a sale of

the land is proper. McBrayer v. Hanks'

Ex'rs. 24 Ky. L. R. 1699, 72 S. W. 2. The

fact that a 50 acre lot is of little value is no

reason for refusing a. sale to satisfy a. ven

dor's lien. under Civ. Code Proc. § 694,

subsec. 3. authorizing a sale "unless it ap

pears the land is not susceptible of advan

tageous division." Haven v. Daugherty's

Adm'r [Ky.] 79 S. W. 191.

104. In a suit to set aside a decree fore

closing a. vendor's lien. the market value

must be taken in determining the fairness of

the sale and not that value plus its then
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the note purchasing at the foreclosure sale is a purchaser for value)“ Title de

rived from the original vendor’s lien notes is superior to that derived from lien

notes given on a subsequent sale by the purchaser.“1

VENUE AND PLACE OF TRIAL.

1. The Proper Venue (2000).

A. The Nature of the Action (2000).

B. Local Actions, Actions Concerning

Real Estate (2000).

C. Transitory Actions (2001).

D. Special Actions and Proceedings and

Equitable Proceedings (2003).

E. Suits Against Corporations (2003).

g1.

F. De Facto Counties (2004).

G. Effect of Improper Venue (2004).

Q2. “'hen Change is Allowable, Neces

sary or Proper (2004).

§ 8. Procedure for (Jhange (2006).

i 4. Results of Change of Venue (20%).

i5. “‘rong Venue us Cause of Abate

ment (2008).

The proper venue. A. The nature of the action is determined when it

is begun from the complaint,‘ and if local and transitory causes be joined, one as

principal and the other as ancillary, the former controls.2

(§ 1) B. Local actions; actions concerning real estate—By the common law

of England and in most of the states, an action for the recovery of damages for

injury to land is local and can be brought only where the land is situated.“ Such

are actions for damages to real estate ;‘ to foreclose liens and mortgages,‘ even

though the mortgage note he held and is payable in another county ;' to reclaim

property on account of lesion ;1 to declare a trust in lands ;‘ to set aside a deed,’ or

other instrument of title or security on land,lo for the condemnation of lands by

a city or county, though in ordinary actions the city should sue where defendant

lives,“ or actions to obtain partition of lands.“

unknown value as oil property. Fox v. Rob

bins (Tex. Civ. App.] 70 S. W. 597.

105. Where land is sold on foreclosure of

vendor‘s lien notes, the excess of the pro

ceeds over the amount due on the notes

goes to the vendee or his heirs. Dodd v

Hewitt. 24 Ky. L. R. 708. 69 S. W. 955.

100. A surety on a purchase-money note

after judgment against the principal, by

purchasing at foreclosure sale by paying the

amount of his bid and the balance of the

Judgment is a purchaser for value. Sullivan

& Co. v. McLane, 96 Tex. 1H. 70 S. W. 949.

10?. Edwards v. Anderson. 31 Tex. Civ.

App. 131, 71 S. W. 555.

1. Miller v. Kern County Land Co.,

Cal. 132, 78 Pac. 836.

3. in an action by s. surety against the

principal for the debt. also to decree the

application of certain paper pledged as col

lateral for the surety's indemnification to

which ancillary process of claim and de

livery was sued out against the principal.

who had regained possession of the Dover.

the recovery by claim and delivery was not

the principal cause of action. The others

fixed the venue which need not have been

where the paper was situated. “'oodnrd v.

Suuis [N. C.] 46 8. E. 501. Suit for injunc

140

tion. ancillary to proceeding. to declare

priority of liens is not one to enjoin 8.

Judgment. D. June 8; Co. v. Doke [Ten

Civ. App.] 80 S. W. 402. Restraining fore

closure as ancillary to suit for fraud Ind

cancellation. State v. Denring [Mo.] 79 B.

W. 454.

3. Peyton v. Desmond [C. C. A.) 129 Fed. 1.

4. Koorie v. “'ichmann [N. J. Law) 56

.\tl. 148.

Contr- In Mlnnelotn. as to trespass.

ton v. Desmond [C. C. A.] 119 Fed. 1.

Pey

W’hile

either party may. in an action of trespass to

lands, insist upon a trial in the county where

the land lies. the action may be prosecuted

in any county where defendant may be

found. Freud v. W'ayne Circuit Judge. 131

Mich. 606. 92 N. W. 109.

5. Fields v. Daisy Gold Min. Co., 26 Utah.

373, 78 Pac. 621; Noyes v. Smith [Tom Civ.

App.] 77 S. W. 649.

Proceedings for n snle under a security

deed do not constitute a “pending proceed—

ing" which may he enjoined by the court of a

county other than that in which the grantee

resides. Meeks v. Roan. 117 Ga. 81:5.

0. Sherman v. Droubay [Utah] 74 Pac.

348. A third party. nonresident. having in

his hands the note and mortgage, is properlv

brought in by publication of summons.

Mack v. Austin. 67 Kan. 86. 72 Fee. 551.

7. Smart v. Bihbins, 109 La. 986.

8. On ground of fraud. Booker v. Altken,

140 Cal. 471, 74 Pac. 11.

0. Hunt v. Dean [Minn.] 97 N. W. 5H.

10. An action by a corporation against

its promoters and others for personal Juds

ment for value of property fraudulently ob

tained. for damages for fraud. a cancellation

of notes given in payment for land, and an

injunction restraining foreclosure of a trust

deed, is not an action which "may affect the

title to real estate" within a statute regard

ing the venue of such actions. State v.

Dearinir [Mo.] 79 B. \V. 454.

II. The provision in the code that actions

by city or county against citizen of another

county must on motion of defendant be

trnnsferred. refers to ordinary actions and

not condemnation proceedings. City of

Santa Rosa v. Fountain \Vater Co.. 138 Cal.

579. 71 Pac. 1128, 1136.

12, 18. Murphy v. Superior Court. 133 Cal.
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If the land lies in different counties, the action may be brought in any one

of them."

Where a cause is removed to a superior court, because title to realty is in

volved, defendant has not an absolute right to have “new action” transferred to

the county where land lies; otherwise if originally begun above."

However, an action merely for specific performance of agreement to convey

land should be brought in the county of defendant’s residence.“ Similarly, a suit

to cancel mortgages executed by plaintiff himself, on the ground of procurement by

fraud, is transitory and not a suit to quiet title.“ An action for damages by reason

of defendant having built a canal across plaintiff’s land is not one to quiet title

which is local.“

An action to obtain permission to disinter a body from a cemetery is not nec

essarily triable in the county where the land lies."

An action to set aside fraudulent conveyances may be begun where debtor

resides, and transferee may be served at his residence in another county."

Penal actions are local.”

(§ 1) C. Transitory actions—Parties have usually the right to sue or be

sued in the county of their residence, but the residence of parties in interest who

are not parties to the record cannot be considered;'1 nor the fact that the cause

of action originated elsewhere.”

A temporary residence does not suffice.“ In Maryland, statute authorizes

suit in the county of residence, or the county where party transacts business.“

The transitory nature of the action being determined when it is commenced

is not so altered as to affect the venue by the filing of answer localizing the issues."

“Domicile” when it means residence may be had in more than one county.”

In some states, a purely personal action for the recovery of money only must

69, 70 Pac. 1070; Hunt v. Dean [HinnJ 07 N.

“f. 574. Under a statute requiring suit to

be brought “where subject of action is loca

ted," an action to enforce specific agreement

to convey land Is properly brought in county

where some of the land is, though some be

out of the state, and the action affects per

sonal property in the county of the suit. and

none of the parties resided there. Hall v.

Gilman. 7'! App. Div. [N. Y.] 464.

14. From Justice to supreme court. Eaton

v. Hall. '18 App. Div. [N. Y.] 542.

15. Unless there be a trust or some relief

sought against the land itself. Close v.

Wheaton. 65 Kan. 830, 70 Pac. 891.

10. The fact that deeds have been record

ed makes no difference. Shouse v. Taylor.

24 Ky. L. R. 1842, 72 S. W. 324.

17. Miller v. Kern C0unty Land Co., 140

Cal. 132, 73 Fee. 836.

18. Cohen v. Congregation Sheritb Israel.

85 App. Div. [N. Y.] 66.

19. First Nat. Bank v. Gibson [Neb.] 94

N. W. 965. Cancellation of fraudulent mort

gage. Shouse v. Taylor, 24 Ky. L. R. 1842,

72 S. W. 324.

an. Action for treble damages.

v. Tabor, 103 Ill. App. 330,

:1. Motion for change. Lane v. Bech

iowitz, 7'! App. Div. [N. Y.] 171.

The right to sue in plaintiff's residence

pertains to one suing as trustee of an ex

press trust. Under a statute providing for

trial of actions in the county in which plain

tiff or defendant or any of them resides, it

was held error to remove from a county

where the plaintifl, trustee of an express

Staninger

2 Curr. Law—126.

trust, resided. Riley 1.

46 S. E. 734.

:2. Plaintiff was directed by defendant

in one county to get goods in another county

on which defendant had chattel mortgage.

Having to pay a judgment for so doing. he

sued defendant for reimbursement. Suit was

properly brought in county where both plain

tiff and defendant lived. Hoggan v. Cahoon.

26 Utah, 444, 73 Pac. 512.

28. Working for several weeks in county

Psiietisr [N. C.)

.where he was injured while at such work

does run establish a "residence" in such

county under the statute relating to venue

for such actions. Galveston, H. & 8. A. R.

Co. v. Cloyd [Tex. Civ. App.] 78 S. W. 43.

24. Cromwell v. Willis. 96 Md. 260. Under

Code. art. 75, l 138, authorizing one engaged

in regular business or avocation to be sued

in the county where his business is carried

on, a nonresident who managed and received

rents of his own property and also of prop

erty he owned in common with another and

used an office on which his sign remained

which he had used when a resident, was not

within the meaning of the statute. State

v. Shipley [Md] 57 Atl. 12.

2'5. Miller v. Kern County Land Co., 140

Cal. 132, 78 Pac. 886.

20. A person residing in his house in one

county part of the year and on a ranch in

another county the balance of the year may

be sued in either county for an assault in

one of them. Pearson v. West [Tex] 77 S.

W. 944. Held estopped to deny domicile.

Id.
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be brought in the county where the defendant or one of several defendants resides

or may be summoned."

in Minnesota, actions against nonresidents of the state for the recovery of

money may be brought in any county of the state, and writ of attachment issued

to sheriff of any other county.28

Contracts are sometimes made suable where they are to be performed, as a

promissory note payable in a particular county ;'-'° but not a mortgage note, if the suit

is to foreclose on land lying in a diiferent county.“ When such contracts are re

quired to be in writing,“1 a. parol promise in satisfaction of the contract is outside

the statute." A plaintiff who renders bills calling for payment in his own county

does not establish a “contract in writing” specifying performance in a particular

county, unless defendant in some way assents.“ A mere promise to remit is in

sufiicient.“ Actions grounded on deceit in a sale may be brought in the county

where the fraud was committed, and are not on a contract in writing suable

where defendant resides."

Causes of action in tort for personal injuries are transitory." In Minne

sota, an action for damages for trespass to real estate is regarded, not as relating to

the real estate, but as a personal remedy, and transitory, not local in nature."

Where there are several defendants, the court cannot acquire jurisdiction

over the nonresident defendant, when the resident defendant is not liable,“ or when

no substantial equitable relief is asked against him.“ Neither can a party be

impleaded who has the right to be sued in another county.“

Where a joint liability is asserted against several defendants to maintain an

action against one or more of them in a county where some do not reside,'the latter

are not to be held on a different and several liability even if disclosed by the

pleadings and proofs.‘1 If the liability be not joint, they must not be impleaded

to sue where they do not reside.“

Principal and surety in a promissory note, being joint promisors, may be

sued as such in the county of the residence of either.“

Distinct causes of action.-—Where there are distinct causes of action that may

be joined in the same suit, venue as to one of them will not confer venue as to

the others.“

I7. bicKibbin V. Day [Neb.] 98 N. W. 845.

E. Clements v. Utley [Mlnn.] 98 N. \V.

fraud, was not entitled to be sued in the

county of his residence. Howe Grain & Lit-r

18!.

20. Penn v. Roach & Co. [Tex. Civ. App.]

75 S. W. 361.

80. Sherman v. Droubay [Utah] 74 Pac.

34!.

81. The statute now applies solely to writ

ten contracts. Borden v. Le Tulle M. Co.

[Tex. Civ. App.] 74 S. W. 788.

82. Notes being discharged by parol prom

ise of defendant, suit for a still remaining

indebtedness must be brought in county of

defendant's residence and not where notes

were payable. “'ettermnrk v. Burton, 30

Tax. Civ. App. 509, 70 S. W. 1029.

33. Borden v. Le Tulle Mercantile Co.

[Tex. Civ. App.] 74 B. W. 788.

M. A letter written by a debtor after an

adjustment of accounts stating that he would

remit in a tow days was not a written con

truct. in the county of creditor's residence

so an to warrant suit therein (51194) instead

of at county of debtor's residence. Flynt v.

Eagle Pass Coal & Coke C0. [Tex. Civ. App.)

77 S. W. 831.

an. Defendant. having knowingly sold dis

eaeed hog! to plaintiff. on account of the

nantile Co. v. Gait [Tex. Civ. App.] 73 S. W.

828.

86. An action for the death of a. citizen of

Illinois, killed in Pennsylvania by reason of

defendant's negligence. being transitory, is

properly brought in Illinois. Leman v. Balti

more & O. R. Co.. 128 Fed. 191.

87. Peyton v. Desmond [C. C. A.] 119

Fed. 1.

38. Ross v. Battle, 117 Ga. 877.

80. Ellis v. Farmer, 119 Ga. 238. Espe

cially where if suit were brought in the

county of the nonresident. the other defend

ant would be only a. nominal party, if at all.

Townsend v. Brinson, 117 Ga. 376.

40. In an action by a real estate broker

for commissions. the purchaser that the

broker found, living in another county. can

not be made a. party, being entitled to be

sued in the county of his residence. Scot

tish-Amcrican Mortg. Co. v. Davis [Tex. Civ.

App.] 72 S. W. 817.

41. Penney v. Bryant [Neb.] 96 N. W.

1033.

42. McKihhin v. Day [Neb.] 98 N. \\'. $45.

48. Heard v. 'i‘appan, 116 Ga. 930.
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(§ 1) D. Spat ittl actions and proceedings and equitable proceedings. Divorce.

“Under a statute authorizing plaintiff to bring action for divorce in the county

where he resides, it is not error to refuse to transfer to county of defendant’s resi

dence.“

Actions for penalties—An action to recover treble money lost in gambling is

for a penalty, and should be brought in the county where gambling was done and

money lost.“

IiljullttiUllS.—-IDjUDCllOilS against a pending proceeding are usually to be

brought where the proceeding is pending," and the execution of writs may he

enjoined wherever it is to be performed.“ To enjoin enforcement of a judgment,

action should be brought in the county and court where the judgment was ren

dered, unless rendered in the supreme court, and not in s county where a trau

script hss been filed.“ This is not always true where such injunctive relief is

merely ancillary."

For/citing ret-ognizances.—The U. S. court in which an indictment is pend

ing has right to forfeit recognizance if defendant fails to appear, the surety being

resident of another district.“

(§ 1) E. Suits against corporations—At the common law no suit against

a corporation was authorized except in county where the corporate property was

in whole or part situate or where it transacted a substantial part of its business,

and this rule is very generally adopted by the states." Suits for equitable relief

should be brought in the county fixed by the charter as the principal place of

business."

Private corporations are allowed by many statutes to be sued in any county

where they have an agency or representative.“

44. First Nat. Bank v. Valenta [Tex. Civ.

App.] 75 s. W. 1087.

45. Bachelor v. Bachelor. 30 Wash. 639. 71

Pac. 193. Const. art. 8, I 6. providing that

all civil and criminal business shall be tried

in the county where it arises. the word busi

ness means "causes of action" and did not.

apply to statutory divorce case which did not

involve a trial and is not subject to a change

of venue. Gibbs v. Gibbs. 26 Utah. 382. 73

Pac. 641.

46. Staninger v. Tabor, 103 Ill. App. 330.

41. But advertising and preparing for a

sale under a. power in a. security deed is not a

"pending proceeding" and a resident agent

appointed to conduct sale has no interest in

the property. and court is without jurisdic

tion to give relief against nonresident own

ers. Meeks v. Roan. 117 Ga. 865.

48. Where proceedings in district c9urt

or 021., on which execution was founded, were

vnid. circuit court of U. S. for northern

district of N. Y. has Jurisdiction to restrain

marshal o! latter district from levying onl

property of debtor therein. Kirk v. U. 8..

124 Fed. 324.

A suit for injunction to restrain an execu

tion sale in favor of a. county is returnable

to the court of the county where the sheriff

against whom it is directed has his domicile

and not to a court within the county holding

the judgment. Little v. Griffin [Tex. Civ.

App.] 77 S. W. 635.

49. So by statute in Iowa. a. transcript of

:1 justice court judgment to district court is

there treated as a Judgment of that court.

Rrunk v. Moulton Bank, 121 Iowa. 14, 95 N.

\V. 238.

A breach of warranty by a for

50. A suit to enjoin a foreclosure suit

which makes no attack on the validity of

the decree but is merely ancillary to a pro

ceeding to have plaintiff‘s lien declared su

perior to lieu of plaintiff in the foreclosure

suit is not within the meaning of the law

requiring suits to enjoin the execution of

judgments to be brought in the county of

their rendition. D. June & Co. v. Doke [Tex.

Civ. App.] 80 B. W. 402.

51. Kirk v. U. 5., 124 Fed. 324.

52. Park Bros. & Co. v. Oil City Boiler

Works. 204 Pa. 453: Poland v. United Trac

tion Co., 88 App. Div. [N. Y.] 281. Action

may be brought where president and auditor

have ofllces, in absence of evidence that its

principal office is elsewhere, though the

charter locates it elsewhere, and it has no

track in the county of president's office.

Boyd v. Blue Ridge R. Co.. 65 S. C. 32"».

A suit for damages to property carried over

two roads lies against both roads and may

be brought in any county through which

either road is operated, even though one or

the roads has its domicile in the state and

in another county. St. Louis, I. M. & S. R.

Co, v. .T. H. White & Co. [Tex. Civ. App.] 78

S. W. 947. _

63. Etownh Milling Co. v. Crenshaw. 116

Go. 406. The proper tribunal to restrain

directors of a corporation from disposing of

corporate productions and receiving debts

due the corporation or from carrying on

its business in any way is a. court of general

jurisdiction at the domicile of the corpora

tion. Moueuse v. Riley. 40 Misc. [N. Y.] 110.

54. President of a. corporation who has

no office other than the county of his resi
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eig'n corporation of a sale on order taken and approved without the state accrues

in “part” where the order is taken and may be there sued.“ Statutes provid

ing that suits against railroad companies shall be brought in the county where

the cause of action arose, if the company has an agent in such county, apply to

foreign as well as domestic railroad corporations.“

For causes of action—damages, injuries, etc—arising in the state, action

must usually be brought in the county where the cause of action arose,"I and

defendant company cannot by silence give jurisdiction to the wrong court." if

injury 'is caused by negligence in one county and death results therefrom in an

other, action for death is maintainable in either county."

For causes of action arising out of the state it is required in Georgia that

the action be brought in the county where the charter locates the principal office.”

In other states, the action is triable in any county where the defendant operates

its roat .‘1 Statutes authorizing suit against either of connecting carriers in any

county where either is or is operated have been recently construed."

(§ 1) F. De facto counties may be the seat of venue; a de jure organiza

tion is not essential and cannot be questioned."

(§ 1) G. Effect of improper venue—A proviso in a certificate of a. build

ing association that actions by the holder must be brought only in a certain county

ailects the venue only and is no defense.“

§2. When change is allowable, necessary or proper.—The privilege of being

sued in the county of one’s residence is a mandatory cause for change,“ if sea

dence. and performs all his official acts there.

is a “representative.” Sharp v. ‘Dnmon

Mound Oil Co., 81 Tex. Civ. App. 562, 72 S.

W. 1043. A special agent getting orders and

delivering goods in a certain county has an

"agency" in that county, and his principal

may be sued there. Wood v. Rice. 118 Iowa.

104. 91 N. W. 902.

55. Westinghouse Elec. Mfg. Co. v. Troell.

30 Tex. Civ. App. 200. 70 S. W. 324.

68. Mitchell v. Southern R. Co., 118 Ga.

845.

57. Haziehurst v. Seaboard Air Line Ry..

118 Go. 858; Mitchell v. Southern R. Co., 118

Ga. 845; Culpcpper v. Arkansas Southern R.

Co.. 110 La. 745. 34 So. 761. Statute allowing

suits against a certain railroad to be brought

in any county where the road runs does not

give plaintiff right to select any one of those

counties. Suit tor damages must be brought

in county where injury occurred. LeCroi!

v, “‘estern 8: A. R. Co.. 118 Ga. 98. Action

against railroad for malicious prosecution

and imprisonment in properly brought in

county through which plaintiff was trans

ported on defendant's road after his arrest.

though he was not a. resident. and defend

ant's chief office was located elsewhere.

Evans v. Maysville dc B. S. R. Co.. 25 Ky. L

R. 1258. 77 S. W. 708.

58- Plaintiff stealing ride, got on in one

county. was arrested and handcuffed, deliv

ered to sheriff of next county where train

stopped, and jailed. charged with stealing

ride in latter county. Suit for false arrest

should he brought in letter county. Sum

mers v. Southern R. Co.. 11! Ge. 174.

50. White v. Rio Grande Western R. Co..

25 Utah, 346. 71 Poe. 598.

00. Even though the principal officers are

Inflntod and do business In another county.

Atlanta. K. d: N. R. Co. v. Wilson, 116 Ga.

189.

01. Atchlson, '1‘. d: S. F. R. Co. v. Keller

[Tex. Civ. App.] 76 S. \V. 801. A right of

action accruing in Iowa. 10 an injured brake

mnn. he may recover in Missouri according to

the laws of Iowa. Benedict v. Chicago Great

Western R. Co. [Mo App.] 78 S. W. 60.

02. Under a statute permitting action for

injury to freight or property shipped over

more than one line to be brought against

any or all of the owning corporations in any

County where one or more of the lines are

extended or operated. one of two railroad

corporations sued for injury to a shipment

of live stock, cannot object that suit was

brought in a county where it did not have a

domicile. Tex. 8: P. R. Co. v. Murtishaw

[Tex. Civ. App.] 78 S. W. 953. This statute

applies to shipments the destination of which

is beyond the state boundary. Id. The

statute does not authorize suit against two

railroads in a county in which neither ex

tends. but in which the road of a third com

pany. not sued or liable. extends. Atehison.

T. & S. F. R. Co. v. Forhis [Tex. Civ. App.]

79 S. W. 1074. The act does not apply to a

road not engaged in transportation within

the state but which only transfers freight

and baggage between it and a connecting

line, the engines and cars of each reciprocally

passing over the state boundary in the

course of such transfer. St. Louis, I. M. 8:

S. R. Co. v. J. H. White & Co. [Tex.] 80 8. iv.

77.

.3- State v. District Court of Ramsey

County. 90 Minn. 118, 95 N. W. 591.

M. The remedy is by motion for transfer.

Benson v. Eastern Bldg. & Loan Ass'n. 17‘

N. Y. 83. 66 N. E. 827.

05. Woodring v. Rooney, 181 Iowa, 595.

96 N. W. 1100.
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sonably claimed ;" but it cannot be defeated by consent of other defendants to

a trial in the county where action is begun, none of those defendants residing

in that county." While a foreign corporation waives jurisdictional defenses by

appearing to urge such defenses, it does not thereby waive its privilege of being

sued in the proper county."

One of several defendants cannot have a cause removed without the consent

of the other co-defcndants," nor can one party claim it for another aligned on

the same side with him.’0 In Minnesota, where an action is against several de

fendants, residing in different counties, a majority of them may secure a change

of venue." Disqualifying prejudice or bias of the court," or the fact that he

was disqualified by having been of counsel," ordinarily makes an absolute ground

for a change. There is no conflict between such a provision and one authorizing

appointment of a substitute judge.“ If, however, the prejudice of the court

be not such as to disqualify him, that ground is addressed to his discretion."

The prejudice or bias of the judge may be either in favor of the adversary or

against the applicant." '

The convenience of parties," or witnesses," or local prejudice,” is a ground

addressed to discretion.

The place of trial will not be changed for the convenience of a party to the

action or a single witness; nor unless the witness’ testimony is material and

cor'npetent, and not obtainable from other witnesses in the county ;’° nor for the

convenience of expert witnesses to prove value of attorney’s services ;" on such

06. By affidavit filed before pleading.

Woodring v. Rooney, 121 Iowa, 596. 96 N.

W. 1100. This right is a personal privilege

and is lost by not objecting and by demur

ring to the complaint on other grounds.

White v. Rio Grands Western R. Co.. 25

Utah. 346. 71 Fee. 593. A party who notices

a case for trial. appears and moves for a

continuance. waives his right to move for a

change of venue subsequently. Coleman v.

Hayes, 92 App. Div. [N. Y.] 575.

07. Wood v. Herman Min. Co.. 139 Cal. 713,

73 P10. 588.

08. Atchlson. T. A: S. F. R. Co. v. Forbis

[Tex. Civ. App.] 78 8. W. 1074.

69. Under constitution and laws of Mary

land providing that on written oath of

“either of the parties" that a fair and im

partial trial cannot be had. the court shall

remove the cause. Baltimore County Com'rs

v. United R. A Elec. Co. [Md] 57 Atl. 676.

70. Under a statute permitting nonresi

dent garnish'ses to apply for a change of

venue when their answer is contested, the

defendant cannot object to the venue on the

ground of the garnishee‘s nonresidence,

where there is no contest and no application

for change 0,! venue by the garnishees. Mc

Cloud v. McCullers [Miss.] 36 So. 65.

7‘1. mws 1903, p. 627. c. 346. Grimes v.

Ericson [Minn.] 99 N. W. 621.

72. The judge being a member of the bar

association which instituted disbarment pro

ceedings. State v. Smith, 176 Mo. 90. 75 S.

W. 586. The 1udge’s son was a member of a.

corporation. party to the suit. Smith v.

Amiss, 30 Ind. App. 580, 66 N. E. 501.

73. Cutting's Comp. Laws, l 2545. Gam

ble v. First Judicial Dist. Court [New] 74

Fee. 580.

74. The statute providing for a change of

venue where judge has been of counsel is not

in conflict with set of congress authorizing

supreme court to designate any judge to try

a case where judge of district has been of

(320133111801. Tootls v. Kent. 12 Okl. 674, 78 Pan.

75. People v. Dist. Court of Fremont Co.,

30 Colo. 488, 71 Pac. 888; Doll v. Stewart. 30

Colo. 320, 70 Pac. 326.

76. Keen v. BroWn [Fla] 35 So. 401.

77. Illustration: Plaintiff desired change

of venue because it was “too costly to get

certified copies" of 68 papers on file in the

other county. Defendant allowed noncerti

fled copies and refusal was sustained. Schil

ling v. Buhne, 189 Cal. 811, 73 Fee. 431.

78. Balding v. Archer, 131 N. C. 287; Mil

ler v. Kern County Land Co.. 140 Cal. 132, 73

Fee. 836.

llluslrulloul In a. libel action where it

was not alleged that the libel was published

in the county where the action was brought

and the only question is one of damages,

change of venue to the county where the

paper was published and all the witnesses

except plaintiff lived should be allowed.

Woolworth v. Klock, 86 N. Y. Supp. 1111.

79. Motions to change place of trial be

cause a fair trial cannot be had in the coun

ty. Bartlett v. Smith [Neb.] 95 N. W. 661.

Evidence examined. Doll v. Stewart. 30 Colo.

320. 70 Pac. 826.

Illustration: Not error to refuse change

of venue because conviction and imprison

ment had rendered applicant so hateful to

the community that fair trial was impossi

ble. the conviction being ground of the suit.

and no special circumstances shown to sup

port the motion. Anderson v. Broward [Fla.]

34 So. 897.

80. Lane v. Bochlowitz, 77 App. Div. [N.

Y.] 171.

81. Schilling v. Buhne. 139 Cal. 611. 73

Pac. 481.
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application, the condition of the calendar and duration of the respective terms of

court will be also considered." A statute providing for change of venue for

local prejudice where the opposite party is a corporation having more than fifty

stockholders and maintaining its principal office or place of business in the county

where the action is pending, is not a denial of equal protection of laws." The

The right of trial by jury as it existed at common law and as secured by modern

constitutions includes the right to a change of venue to secure a fair and ini~

partial trial by the prosecution as well as by the defendant.“

Statutes providing for changes of venue do not apply to contempt pro

ceedings, unless specifically included." Judges of a lower court brought before

a higher court on writ of certiorari have no right to a change of venue." In

disbarment proceedings in Indiana an attorney has the same right to change of

venue from court and judge as in civil actions."

A county exists de facto from the date of the governor’s proclamation and

cannot be attacked collaterally, on a proceeding for a change to it."

On appeal from inferior to superior courts.—A cause appealed from the

county court to the district court stands on the docket as any other cause in re

spect to right to change of venue."

§ 3. Procedure for change—The court cannot order a change of venue of

its own motion, but only on motion of a party.’0 If action be brought in a difler

ent county from that stipulated, the remedy is by motion to transfer.“

All parties who are adverse to applicant” are entitled to a seasonable" notice

which, however, is waived by appearance.“

The motion or application should be timely made, usually before answer or

before trial." The objection to the venue cannot be urged the first time on ap

peal."

Where one defendant has a right to change of venue, but failed to apply

82. Archer v. Meliravy, 86 App. Div, [N.

Y.] 512. Place of trial will not be changed

from a rural county in N. Y. to New York

City or Brooklyn merely for convenience of

witnesses; nor where. excluding applicants.

employees and experts. application is not

based on a larger number of witnesses than

in original county. Quinn v. Brooklyn

Heights R. Co.. 88 App. Div. [N. Y.] 57. In

New York. a. change of venue will not be or

dered for the convenience of witnesses alone

where the change desired is from a rural

county to the county of New York. Hirsh

kind v. Mayer, 91 App. Div. [N. Y.] 416.

83. The corporation not being granted the

same right. Cincinnati St. R. Co. v. Snell,

198 U. S. 30.

84. Barry v. Truax [N. D.] 99 N. W. 769.

85. 80 held in regard to a. Montana stat

ute. State v. Clancy [MontJ 76 Pac. 10.

86. State v. Martin. 100 Mo. App. 479. 74

B. W. 886.

7. In re Griffin [Ind. App.] 69 N. E. 192.

88. State v. District Court of Ramsey

County. 90 Minn. 118, 95 N. W. 691.

89. Stone v. Byars [Tex. Civ. App.] 73 S.

W. 1086.

90. State v. District Court of Deer Lodge

County [Mont.] 75 Pac. 1109.

OI. It is not a defense. Benson v. East

ern B. k L, Ass'n, 174 N. Y. 83, 66 N. E. 627.

8!. Other defendants. Wood. Curtis & Co.

v. Herman Min. Co., 139 Cal. 713, 73 Fee.

588.

in. Walker v. Evans, 98 Mo. App. 301, 71

B. W. 1086.

M. Wood. Curtis & Co. v. Herman .\iin.

Co.. 139 Cal. 713, 73 Fee. 588.

05. The ground being prejudice of the

community. Anderson v. Mammoth Min. Co..

26 Utah, 357, 73 Puc. 412; Whitcomb \-.

Stringer. 160 Ind. 82, 66 N. E. 443; State

v. Circuit Court of “'aukesha. County. 116

Wis. 253, 93 N. W. 16. Where relationship

of judge to party to the suit was disclosed

on the trial, but no application made till

after decision was filed, the right to change

of venue was waived. Smith v. Amiss, 30

ind. App. 530, 66 N. E. 501. When the dc

fcndant seeks a. change of venue as a matter

of right 0n the ground that the county desig

nated in the summons and complaint is not.

the proper county. the motion therefor must

be made at the return term, ii.’ the complaint

be then filed, or if it is not. then as soon

as the complaint is filed, and befbre answer

ing. Riley v. Peliciier [N. C.] 46 S. E. 734.

Under statutes permitting a. change of venue

as a matter of right in certain cases. on lnu~

tion therefor before the time for answering

expires. the filing of an answer without a

demand for removal (ld.). or the acceptance

of a special order extending the time for an

swering. is a waiver of the right of removal

(ld.). Under Code Civ. Proc. I 890. objection

that an action in a justice's court is brought

in the wrong township is waived if not taken

at the trial. McGorray v. Superior Court of

San Joaquin County. 141 Cal. 266. 74 Pac. 853.

as. Fields v. Daisy Gold Min. Co.. 26 Utah.

373, 73 Pac. 521.
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before answering, he cannot by joining in with oihers whose time for answering

has not expired, but who have no right to the change, obtain a transfer of the

case."

The filing of a general demurrer and general denial confers jurisdiction and

waives all questions of venue."

The right is not lost by moving to strike out parts of the complaint.“ A

motion to remove a cause must be made before a judge, and an affidavit and

motion made before the clerk in vacation is invalid.‘ A motion for change of

venue on the ground that the convenience of witnesses and the ends of justice

would be thereby promoted may be made at any time in the progress of the cause.‘

Where a majority of several defendants residing in different counties are permitted

by statute to secure a change of venue, they may secure the same by making the

proper affidavit and serving a joint demand before the time for answering has

expired as to any of them, or by each making a separate affidavit and demand

before his time for answering expires.‘

The affidavit must state residence as of the commencement of the action,‘ and

where convenience of witnesses is sought, it must show that the testimony they

will give is material,I or in case of local prejudice that it is detrimental to the ap

plieant.‘ Affidavit that witnesses would testify to facts need not show that appli~

cant talked with them and had their assurance that they would so testify.T In

suificiency of an affidavit is waived by a general appearance.8

The burden of proof is on the applicant. Thus he must show that plaintiff

is not resident where he has sued.‘ Where counter-affidavits show that more wit

nesses reside in the county where action was brought than in the county trans

ferred to, the order granting change is not justified.‘° Counter-affidavits may be

received as to grounds which are subject to proof, time being oii'cred for opposing

afidavits.“

Counter-afiidavits are not admissible-to traverse a charge of a disqualifying

interest or bias of the judge."

The objection that plaintiffs are not the true parties in interest cannot be

considered on a motion for change of venue." The answer is not to be considered

on a motion to transfer, nor proposed testimony concerning new matter in the

complaint, not traversed by answer.“

On motion by a defendant to change to the county in which he resides, the

venue of an action which has been laid in a county in which neither of the parties

could not be obtained.'7. State v. District Court of Ramsey

County, 90 Minn. 427, 97 N. W. 112.

as. Galveston. H. 8s 8. A. R. Co. v. Baum

garten. 31 Tax. Civ. App. 253. 72 S. W. 78.

90. The statute requiring that motion to

change be made when defendant appears and

answers. KVood, Curtis & Co. v. Herman

Min. Co.. 139 Cal. 713, ‘73 Pac. 588.

l, 3. Riley v. Pelletier [N. C.) 46 S. E. 734.

8. Laws 1903. p. 627. c. 345. Grimes v.

Ericson [Minn] 99 N. W. 621.

4. So by statute in Minnesota. State v.

District Court of Pine County, 88 Minn. 95,

92 N. W. 518.

5. To get secretary of state to testify

that a corporation “had not" complied with

certain laws, but alleging no time. is Insuffi

eient. Lane v. Boclilowitz, 7'! App. Div. [N.

Y.] 171.

6. Afl‘ldavit alleging prejudice of the com

munity, but not showing“ prejudice against

the defendants, nor that an impartial jury

In this case :1 Jury

satisfactory to both parties was secured.

Beavers v. Bowen, 24 Ky. L. R. 882, 70 S. W.

195.

1;. Avery v. Allen, 78 App. Div. [N. Y.]

D .

8. State v. Dist. Ct. 01' Pine County. 88

Minn. 95_ 92 N. W. 518.

0. The evidence to contradict plaintiff's

positive statement as to his residence being

slight, motion to change venue is properly

denied. Bischot! v. Bischofl, 88 App. Div.

[N. Y.] 126.

10. Avery v. Allen. 78 App. Div. [N. Y.]

540.

11. Schiiiiiig v. Bllhne, 139 cm. 611, 73

Pac. 431.

12. Interest of a son in the action.

v. Amiss. 30 Ind. App. 530, 66 N. E. 501.

13. Lane v. Bochlowitz, 77 A . Div.
Y.] 111. pp [N'

Miller v. Kern County Land Co.

cm. 132, 73 Pnc. 836. ' “0

Smith



2008 VENUE AND PLACE OF TRIAL § 4. 2 Cur. Law.

thereto resides, it is improper for the court to order a change of venue to the county

where plaintiff resides, against defendant’s objection.“

If change be asked on the privilege of residence, the filing of the proper aili

davit as to residence and the proof of service change the place of trial ipso facto."

The order granting the change need not show the ground upon which it is

granted, if it is shown by the whole record. A court may, at the term at which

it makes an order for a new trial, set aside the order without first passing on an

application for a change of venue." A transfer of a cause from one district court

to another amounts to a change of venue."

The clerk of the court from which change is made must transmit all papers

and a transcript of proceedings to the clerk of the court to which case is trans

ferred. The identity of the papers does not depend on the clerk’s certificate, but

on the fact that they were transmitted with the transcript."

Mandamus will not usually lie to compel change of venuo;’° but the court must

act after the proper steps are taken by the party.“ It is the proper remedy where

judge was of counsel in the case,22 or where it is sought to have a case remanded

to the first court, whence it had been illegally transferred. The second court has

jurisdiction to remand."

Prohibition.—Error or abuse of discretion of a district court in passing on

a. motion for change of venue cannot be reviewed on prohibition."

§ 4. Results of change of terms—The venue of a prosecution being chan

ged, the second court has jurisdiction," and the jurisdiction of second court hav

ing attached, the first court cannot by setting aside the order resume jurisdiction.“

Exceptions cannot be allowed after the change, to rulings made before it ;" but

an act to be done within a time certain is good within that time, though after a

change." On appeal from an order changing place of trial, questions as to'

plaintiff’s removal to the county of the suit solely for the purpose of bringing

the action there are immaterial.”

§ 5. Wrong venue as cause of abatement—A plea of residence of defendant

in another county is a plea in abatement and must give plaintiff a better writ.“

The facts showing that the venue is wrongly laid must be alleged in such a plea.“

and unless the complaint shows that none of the parties reside in the county where

suit is brought, the question is not raised by demurrer."

1L Ferrin v. Huxley. 87 N. Y. Supp. 1005.

10. State v. District Court of Ramsey

County, 90 Minn. 427, 97 N, W. 112.

11. Watson v. Williamson [Tex. Civ. App.]

76 8. W. 793.

18. Since district courts are distinct on

titles. State v. Clancy [Mont.] 76 Pnc. 10.

10. Southern Ind. R. Co. v. Martin, 180 Ind.

26. Stone v. Byars (Tu. Civ. App.] 18 8.

W. 1086.

“i7. Bowring v. Wabash R. Co.. 90 Mo. App.

28. It was error to strike out injunction

bond filed within the required period. but

after the change of venue. Laun v. Ponath

[Mo. App.] 79 8. W. 729.

280. 66 N. E. 886.

20. People v. Church. 108 Ill. App. 182.

21. State v. Dist. C1. of Deer Lodge Co.

[Mont.] 75 Pac. 1109.

22. Even though motion was informally

made. Gamble v. First. Judicial Dist. Ct.

[New] 74 Pac. 530.

28. The case was transferred while trial

was pending and ceriiorari was improperly

resorted to as a remedy. State v. Circuit

Court of “'aukeslm County. 116 Wis. 253. 93

N. W, 16.

34. People v. District Court of Fremont

County. 30 Colo. 488. 71 Pao. 388.

25. May enter judgment and issue process

to the original county. State v. Daughmsn

[540. App.] 74 S. W. 483.

2% Quinn v. Brooklyn Heights R. Co.. 88

App. Div. [N. Y.] 67.

30. Tex. & P. R. Co. v. Lynch [Tex.] 76

S. W. 486.

81. Action against several railroads for

goods damaged by last carrier who filed plea

in privilege denying that it was a. resident

of the county of suit, or that it was in part

nership with the other roads, or acting Joint

ly with them, and alleging an undertaking

only to carry goods from connecting point to

destination. Hold, a. denial that it acted un

der the alleged contract and plea was im

properly overruled. Texns & P. R. Co. v.

Lynch [Tex.] 75 S. W. 486.

“:2. Hall v. Gilmanl 77 App. Div. [N. Y.]
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VERDICTS AND FINDINGS.

' 1. Definition and Nature (2009).

§ 2. General \‘rnllcts (2000).

i 3. Special Interrontories nnd Verdicts

(2010). Requests for and Submission of Spe-‘

ciai Issues or lnisrrogutories (2011). Form

and Requisites of Special Interrozalories

i B. Sop-rate Verdicts as to Dill-rent

Counts, Causes of Action, or l'urties (2015).

:01. iuhmisslon to Jury, Rendition I...

Return (Mid).

§ 7. Amendment Ind Correction (2017).

5 8- Rerordlng. Entry and Elect 0! Ver

(2011). Form and Requisites of Special \'or- diet; Impeachment (2015).

dict (2012). Interpretation and Construction 1 s. l-‘lldinn by Court or Ileteree (2010).

(2018). Q 10. Objections and Exceptions (2022).

Q 4. Conflicts Between Verdicts and Find

ings (M14).

Scope of Mia—The present title treats of verdicts general and special and

findings of fact and of law. It does not cover the procedure anterior" or posterior

to them.“

§ 1. Definitions and nature—A general verdict finds generally for one of

the parties." A special verdict is that by which the jury find the facts only, leaving

the judgment thereon to the court."

§ 2. General verdicts.—A general verdict or its equivalent is required in all

cases."

It should not contain special findings and they will, if not requested, be

treated as surplusagc, though responsive to the issues.a The verdict should be

based upon the evidence as introduced, and errors or Oll'llSFiOllB of the court in the

statement thereof should be disregarded." It should be in accordance with the

instructions given,“ and must be responsive to all the material issues,“ and not

include any claim that matured after the commencement of the suit." A verdict

must be certain and definite.“ It should be definite in amount, or the court may

refuse to receive it,“ and should sufficiently identify the parties against whom it

is directed,“ unless the case itself leaves no room for doubt.“ It is the duty of the

jury, and not the court to compute the interest awarded in a verdict." 'If in a

8.8- 800 Jury (selection and requisites). 2

Curr. Law. 9. 633; Trial (conduct and cus

tody of jury). 2 Curr. Law. p. 1907.

34. See Judgments (conformity to find

ings and legal sufficiency thereof and judg

ment non obstante). 2 Curr. Law. p. 581;

New Trial and Arrest of Judgment, 2 Curr.

Law, p. 1037: Appeal and Review, 1 Curr.

Law, p. 85.

35. Cyev Law Diet. "General Verdict."

so. Maxwell v. Wright. 175 Ind. 518. 67

N. E. 267.

87. Omission of a negative finding in favor

of one defendant who is not liable. especially

where a special finding acquitted him of

liability. Lawson v. Robinson [Kan] 75 Pac.

1012.

Hence if the facts be found specially by

the jury, all material issues must be passed

on and decided. See post. I 3.

88. Louisville. H. & St. L. R. Co. v. Chan

dler's Adm'r. 24 Ky. L. R. 998, 70 S. W. 666;

111.. 24 Ky. L. R. 2035. 72 S. \V. 805.

89. Mauck v. Merchants“ & M. F. Ins. Co.

[Del.] 54 Atl. 952.

40. Postal Telegraph Cable Co. v. New

Hope. 192 U. S. 55. Where the jury find for

plaintiffs in disregard of instructions to find

against one of them. the defendants cannot

complain because the court conformed the

judgment to what must have been the in

tention of the jury. Chimine v. Baker [Tex.

Civ. App.] 75 8. W. 330; Champ Spring Co.

v. B. Roth Tool Co. [110. App.] 77 S. 1". 344.

A verdict may not be reversed as being

contrnry to inapplicable Instructions. Bub

cock v. Maxwell [MonL] 74 Pac. 64.

41. Hamilton v. Murray [Mont.] 74 Fae. 75.

“23. Felt v. Steigler [N. J. Law] 54 Atl.

43. Flannery v. Harley. 117 Ga. 483; Long

v. Mandel] [Mich.] 98 N. W. 744.

44. A verdict "for plaintiff, the whole

amount, less what was paid" is too informal

and was properly returned to the Jury with

directions to assess the damages without

further instructions. Hill Bros. v. Bank of

Seneca. 100 Mo. App. 230. 73 S. W. 307.

Verdict not void for uncertainty. E. R. D.

Dove & Co. v. J. T. Stewart & Son. 118 Ga.

872. The verdict in a finding for plaintiff

should state the amount of defendant's pay

ments and damages. Rogers v. O'Barr &

Dinwiddie [Tex. Civ. App.] 76 S. W. 593.

45. A verdict against the "111.. K. d: T.

Ry. Co." sufficiently identifies the Missouri.

Kansas & Texas Railway Company of Texas

to authorize entry of Judgment against it.

Missouri. K. & T. R. Co. v. Cardwell, 30 Tax.

Civ. AM). 164. 70 S. W. 103.

46. A verdict "for the plaintiff." etc..

which does not mention the defendant is

sufficient to support a judgment against the

only defendant in the case. Galveston. H. &

S. A. R. Co. v. Holyfleld [Tex. Civ. App.]

70 S. W. 221; Horner v. Plumley. 97 Md. 271.

41'. Calkins v. Farmers' & Mechanics'

Bank. 99 Mo. App. 509, 73 S. W. 1098.
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possessor-y action, it should describe the premises definitely." A finding covering

an issue not tendered by the parties is erroneous."

The omission, in the form of verdict submitted to the jury, of matters not in

issue, is not reversible error.“0

The general verdict determines all material issues in its favor.” N0 pre

sumptions against a general verdict can be indulged in,M but every presumption

is in its favor." Where a verdict is based on a count in the declaration which states

a good cause of action, it is unnecessary to consider whether the other counts are

sufficient.“ The recovery of less than was sued for on special contract does not

import an award on quantum meruit, full performance having become unneces

sary." The charge of the court may be consulted to render certain the verdict

of the jury.“ Where an amount expressed in written words in a verdict differs

from the numerals, the written words control." ,

§ 3. Special interrogatories and verdicts. When proper.-—The question of

the submission of special interrogatories to the jury is addressed to the discretion

of the court." If the answer to a special interrogatory most favorable in form

to the party ofl'ering it would not render such finding irreconcilable with a verdict

for the opposite party, it may be refused.” A special interrogatory relating to an

evidentiary fact is properly refused.“o So also one embracing a proposition con

cerning which there is no controversy.“1 Special interrogatories are properly re

fused when all the material matter in them is covered by special questions asked

by the court ;” especially where the finding answered the only question which

could have been properly submitted.“ The refusal of an interrogatory calling for

48. Ejectment. Davis 81

Colo. 141, 72 Fee. 57.

40. Krause v. Board of School Trustees of

School Town of Crothersviiie [Ind. App.] 66

N. E. 1010.

50. Banco de Sonora v. Bankers' Mut.

Casualty Co. [iowai 95 N. W. 232.

Bl. Union Traction Co. v. VandercOOlr

[Ind. App.] 69 N. E. 486. After a general

verdict in favor 0t plaintiff. it will be as

sumed on appeal that a material fact was

proven. Albany Land Co. v. Rickel [Ind.] 70

N. E. 168.

52. Indiana R. Co. v. Mauror,

26. 66 N. E. 166.

58. “'ahnsh R. Co. v. Keister [ind.] 67

N. E. 621. A verdict in favor of one plain

tiff. where tWo sued jointly for injuries to

property. will support as Judgment in favor

of both. no issue being raised as to the

joint ownership of the property. Chicago, R.

l. 8: 'I‘. R. Co. v. Henderson [Tex. Civ.

App.] 73 S. W. 36. In an action against two

dei'onllantl a verdict against one. not nam

ing the other. is a finding in favor or the

other. the plulntli! not objecting. Lawson

v. Robinson [Kath] 16 Pac. 10l2. Where a

verdict is allowed on concurrence of three

rourths o! the jury, and a judgment. en

tered on a. Verdict unanimous on its face.

recited that three-fourths of the jury con

curred but not all, it will be presumed the

court noted properly in entering the judg

v. Shepherd,

160 Ind.

ment. Reed v. Mexico. 101 Mo. App. 166, 76

S \\'. 63.

M. Motion in arrest of judgment for in

sufficiency of the complaint was properly

dfllllfitl. iliinois Cent. R. Co. v. Schefl'ner.

209 ill. 9. 70 N. E. 619. '

5.1. $200 recoVorPd on suit for 8300. It

Wu! contended thnt they should have ro

eovered the full amount or nothing. Har

rison v. Murphy [.\in. App.] 80 B. W. 724.

56. Rountree v. Haynes [Tex. Civ. App.]

73 S. W. 436.

51. In a verdict "for the sum of $760. sev

en hundred dollars" the numerals will be

disregarded. Shaei’er v. Missouri Pac. R. Co..

98 Mo. App. 446, 72 S. \V. 164.

58. Morrison v. Northern Pac. R. Co.

[“’ash.l 74 Pac. 1064: Huber Mfg. Co. v.

Gotchall [Neb.] 96 N. W. 611; Johnson v.

Heath [Neb.] 98 N. W. 832; Buckers Irr. Mill

& Imp. Co. v. Furmers‘ I. D. Co.. 31 Colo. 61!.

72 Pac. 49. To determine whether an in

struction. it erroneous. was prejudicial. Mc

Kinstry v. Collins [Vt.] 56 Atl. 986.

59. John S. Metcnlt Co. v. Nystedt. 102

Ill. App. 71. A special interrogatnry in case

the jury are to return special findings is im

proper. unless a. responsive answer would

be inconsistent with some general verdict

that might be returned. No matter how

these interrogatories had been answered the?

would not have affected the general verdict.

Illinois Cent. R. Co. v. Sehet'i’ner [Ill.] 70 N.

E. 619. Where a court has charged that no

duty rested on a railroad company to rem“:c

a certain bank of earth. the refusal to sun

mit 11 special interrogatory whether the com~

puny was negligent for not doing so wn<

proper. Id.

60. Nelson v. Fehd, 208 Ill. 120. 6'! N. E.

H28.

61.

925.

62. Livinflston v. Heck [Iowa] 94 N. W.

1098; Green v. Brown & Manzannres Co. (N.

M] 72 Pac. 17; Zimmer v. Fox R. V. Eicc

R. Co., 1l8 Wis. 6H. 96 N. W. 967.

63.. Wilson v. Onstott, 121 Iowa, 168, N

N. W. 779.

Livingston v. Stevens [lows] 94 N. W.
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an evidentiary fact is proper, especially where either answer to it would not have

been repugnant to the general verdict." Interrogatories requiring the jury to

state under which paragraph of the complaint they found their verdict are properly

refused."

Requests for and submission of special issues or interroga{arias—Where a

case is submitted on special issues to the jury, all the material issues requested by

parties must be so submitted,“ where there is evidence as to the facts referred

to." It is not error to submit to the jury a special issue raised by the pleadings

and evidence. though the form of the issue as presented for submission is objec

tionable.“ Requests which do not contain proper statements of the conditions on

which the answer shall be made are bad.“

A request for special findings on particular questions of fact is proper, but

not a request that the jury return a special verdict answering such questions."

The right to ask special findings does not go to the extent of permitting a party

to cross-examine the jury on the processes employed by them in reaching a ver

dict." Where special interrogatories have to be stated in writing and submitted

before argument. it is proper for the adverse party to read them to the jury and

discuss_the evidence in their connection, in order to convince the jury that certain

answers should be returned." The submission to the jury of but one issue in a

case is not the authorization of a special verdict against the protest of either

party." Where an interrogatory is propounded by the court without any request,

the court must submit it to the party to whom it is adverse." The record need

not show the submission of the interrogatories, if it show them returned with

their answers. with the general verdict, and that court and counsel treated them

as properly before the court without objection."

Form and requisites of special interrogatories—Special interrogatories should

be so framed as to put the exact issue clearly before the jury." They should

present all the matters in controversy, to serve as a basis for a verdict." They

should call for a special fact and not a general finding." Instructions for special

verdict should be directed thereto specifically to the end that the jury may intel

ligently answer, having regard to the burden of proof; care being exercised not to

suggest the effect of the answer," but the court is not required to frame a verdict,

04. City of Beardstown v. Clark, 204 ill. in case a general verdict is returned. West

524. 68 N. E. 378.

05. Clear Creek Stone Co. v. Dearmin. 160

Ind. 162, 66 N. E. 609; Consolidated Stone Co.

v. Morgan. 160 Ind. 841, 66 N. E. 696. Burns

Ann. St. 1901, § 555, authorizing the submis

sion to the jury of interrogatories on the

issues of the cause does not authorize the

submission of the question whether the gen

eral verdict was based on the first or second

paragraphs of a complaint and the answer

to such must be treated as surplusage. that

not being one of the issues of the case.

Farmers’ Ins. Ass'n v. Roavis [Ind.] 70 N. E.

518.

00. Allen v. Frost. 81 Tax. Civ. App. 132,

71 S. W. 767.

07. Lowe v. Ring. 115 Wis. 575, 92 N. W.

238.

68. Richards v. Minster, 29 Tex. Civ. App.

85, 70 S. W. 98.

69. The court may properly refuse to sub

mit questions to the jury for answers as re

quired by § 5201. Revised Statutes, unless

the request therefor contains the condition

that such questions shall be answered only

v. Knoppenberger. 4 Ohio C. C. [N. 8.] 309.

70. Aetna Life Ins. Co. v. Dorney, 68 Ohio

St. 151. 67 N. E. 254.

71. Haney-Campbell Co. v. Preston Cream

ery Ass'n, 119 Iowa. 188, 93 N. W. 297.

72. Chicago & A. R. Co. v. Gore, 202 Ill.

188. 66 N. E. 1063.

78. Banco de Sonora v. Banksrs'

Casualty Co. [Iowa] 95 N. W. 232.

74. Pittsburg. C.. C. 8: St. L. R. Co. v.

Smith, 207 111. 486, 69 N. E. 873.

75. Lite Assur. Co. v. Haughton, 31 Ind.

App. 626. 67 N. E. 950.

78. Fey v. I. O. O. F. Mut. Life Ins. Soc.

[Wis.] 98 N. W. 206.

77. Hatcher v. Dabbs, 133 N. C. 239.

78- In an action on a. fire insurance policy

where it appeared that the goods had been

shipped from one place to another. a special

interrogatory as to whether all the goods

had been shipped was not objectionable as

being equivalent to a general finding on the

issue. Goldstein v. St. Paul Fire 8: Marine

Ins. Co. [iowa] 99 N. W. 696.

94:!)- Schrunk v. St. Joseph [Wis] 97 N. W.

Mut.
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so that the eflect of particular questions on the final result will be disguised.“

The instructions should be an explanation of the questions one by one.“ They

should call for answersdeterminative of the case, otherwise they may be properly

refused.“ Including undisputed matters and requiring answers thereto is how

ever not always reversible error.” The jury should be told that they must answer

a special question one way or another,“ and should be told to answer every ques

tion.“

Issues should be submitted in such form that the answers will not be in

definite.“ The form is very much in the discretion of the trial court." The court

may by a single interrogatory cover two or more proposed questions,“ but special

interrogatories tending to confuse by reason of calling for findings on several

distinct propositions are properly refused.“ A single issue may include all the

forms of injury on a question of damages.“

The modification of an interrogatory cannot he complained of, where in either

form it does not call for a. finding of an ultimate fact, or a probative fact from

which an ultimate fact resulted, and so was improper."

Form and requisites of special verdict—A special verdict must state facts

sufiicient to support a judgment.M Where certain of the special findings are not

sustained by the evidence, it is the duty of the trial court to set them aside, and

judgment cannot be entered on the remainder." The special findings should be

statements of fact, not mere conclusions of law“ or general conclusions drawn from

all the evidence.“ It is only the ultimate facts, controlling the verdict, not mere

evidence, that the parties have the right to have contained in special verdicts.“

The findings should be consistent, certain, and unambiguous in order to sustain

the judgment.” The court should not accept evasive answers to special interroga

80. Baumann v. C. Roles Coal Co.. 118 Win.

830. 95 N. W. 139.

81. It was error to confine the instruc

fuee to submit whether it was “apparently

as much traveled" as the main track. Hebbe

v. Maple Creek [Wis.] 99 N. W. 442.

tions to the law applicable to the ultimate

far-is. Lyon v. Grand Rapids [Wis.] 99 N.

W. 811.

82. Kletzing v. Armstrong. 119 Iowa. 505.

93 N. W. 500. It is proper to refuse to sub

mit interrogatories having reference to facts

not within the issues. In an action on a

policy of fire insurance. interrogatories hav

ing reference to net weight of goods and

size of boxes in which they were shipped.

Goldstein v. St. Paul Fire & Marine Ins.

Co. [Iowa] 99 N. W. 698. Interrogatories,

the answers to which would not affect the

general verdict. or the result of the action.

need not be submitted to the jury. City of

Denver v. Teeter, 31 Colo. 486. 74 Pac. 459.

88. Baumann v. C. Rein Coal Co., 118 Wis.

330. 95 N. W. 139.

84. Stevens v. Beardsley [Mlch.] 96 N. W.

571.

85. Csntlos v. Metropolitan St. R. Co.. 78

App. Div. [N. Y.] 635.

86. The issue as to whether plaintiff was

injured “by the defendants. or either of

them." is improper, as the answer "Yes" is

indefinite. Pearce v. Fisher, 133 N. C. 333.

The issue as to whether the plaintiffs "are

owners of the land. or any part thereof. and.

If of any part. what part?" is improper. as

the answer "No." is indefinite. Rowe v. Cape

Fear Lumber Co., 138 N. C. 488.

B7. in an action for Injuries to a traveler

driving on the side track of a highway, It

was proper to submit whether the sidetraek

appeared to have been “traveled to n consid

erabie extent as part of the road" and to re

88. Bannon v. Insurance Co., 115 Wis. 250.

91 N. W. 666.

89. Brier v. Davis [lows] 96 N. W. 983.

00. Action for injuries to property. Pin

nix v. Lake Drummond Canal & Water Co..

132 N. C. 184.

91. Chicago & A. R. Co. v. Gore, 202 111.

188. 68 N. E. 1063.

. Leeman v. McGrath. 116 Win. 49. 92 N.

W. 425. Where a. jury answered questions

covering immaterial matters but could not

answer those covering material matters

whether a machine purchased was covered

(by a superior patent). a verdict for a plain

mr was held error. Tow v. Young [N. 0.] 41

S. E. 23.

08. Casey-Swan" Co. v. Manchester Fire

Assur. Co. [Tex. Civ. App.) 73 B. W. 864.

H. Lackmann v. Kearney. 142 Cal. 112, 75

Fee. 608. A special finding that plaintiff was

not a bona tide purchaser of the note for

value. but took same subject to defenses as

to consideration. is one of fact. and not a

conclusion of law reviewahle on appeal.

American Nat. Bank v. Watkins [C. C. A.) 11!

Fed. 546. That work was carefully done and

that men engaged therein exercised ordinary

care. Avery v. Nordyke & Harmon Co. [Ind.

App.) 70 N. E. 888.

95. Missouri. K. & T. R. Co. v. Bussey. N

Kan. 735. 71 Fee. 261.

06. It is not error to refuse a pecial find~

ing of an evidentiary fact. City of Pekin v.

Egger, 104 ill. App. 546; City of Benrdstown

v. Clark, 104 Ill. App. 568.

or. Taylor v. Flynt [Tex. Civ. App] 77 8.
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toriee which if answered in the ailirniative would overthrow the general verdict.

The jury should be required to answer, or discharged as failing to agree." The

legal etl'ect in an answer to special questions determines its suiliciency.”

Interpretation and comfrm~tion.—-Findings should be construed according to

the natural import of the words used therein ;‘ they are to be viewed and inter

preted in light of the testimony and other proceedings,2 and must be construed in

connection with the claims of the parties to the suit.‘ Nothing can be added to

a special finding or verdict by way of intendinent.‘ The special verdict is not

designed to elicit from the jury a more abstract of the evidence.“ An assumption

in an interrogatory is not equivalent to a finding by the jury.“ A special finding

may be used to show the connection of the verdict with certain paragraphs of the

complaint! The omission of a negative finding may be construed as an ailirmative

one.a Where findings of fact are silent on a material issue, it is regarded as a find

ing against the party holding the affirmative, or burden of proof, on that issue.’

A special finding which shows that the jury based their general verdict on a theory

of the case not involved in the issues submitted, and not contended for by the

prevailing party, is ground for reversal.“ Special findings should be consistent

with each other and not repugnant in matters material to the issues involved in

order to sustain the judgment.“ Unnecessary" or immaterial ones may be ig

nored." A finding.r upon subjects where there is no controversy between the par

ties is unnecessary.“

W. 964; Leonard v. Holland [Ky.] 79 S. W.

227: Texas Cent. R. Co. v. Bender [Tex. Civ.

App.] 75 S. W. 561.

08. Life Assur. Co. v. Haughton. 31 1nd.

App. 636, 67 N. E. 050.

.0. Stating that a delivery was made "to

the agent of the bank" in equivalent to at

firming a. delivery to the bank. "We think

not" is an answer in the negative. Guernsey

v. Fulmer, 66 Ken. 767. 71 Pac. 678. Certain

facts found held to be a finding that there

was no delivery of the deed. Schaefer v.

Purvianco. 160 Ind. 63, 66 N. E. 154. Certain

(acts found, equivalent to a. finding that

there was I breach 0! contract not waived.

Iroquois Furnace Co. v. Elphickc. 200 Ill. 411.

65 N. E. 784.

1. A finding that words in a contract

were "attempted to be erased" does not im

ply that they were erased. Sullivan v. Cal.

Realty Co., 143 Cal. 201, 75 Pac. 767.

l. Held not inconsistent with each other

or the general verdict. Armour Packing Co.

v. Howe [Kan] 75 Pao. 1014.

8. Logsdon v. Dingg [Ind. App.] 69 N. E.

409.

4. Donaldson v. State [Ind.] 07 N. E. 1029.

6. The special verdict prescribed in Wis.

Rev. 5t. 1898. 5 2858. Zimmer v. Fox R. V.

Elec. R. Co.. 118 Wis. 614, 96 N. W. 957.

6. Morgan v. Jackson [Ind. App.] 69 N. E.

410.

7. Chicago. I. d: L. R. Co. v. Cunningham

[Ind. App.] 69 N. E. 304.

8. Where a jury was instructed that it

they found there was no assumption of a

certain debt by a corporation. to so state in

their verdict. and there was no such stats»

ment, it will be assumed a finding that the

corporation did assume the debt. Fox v.

Robbins [Tex Civ. App.] 70 S. W. 697.

9. Stotta City Bank v. Miller Lumber Co..

102 Mo. App. 75. 74 8. W. 472. Answers 0!

"No evidence" to special interrogatories are

equivalent to findings against it. Indian

apolis Abattoir Co. v. Temperly. 159 Ind. 661.

64 N. E. 906. A special interrogatory an

swered by “Evidence not conclusive" must be

treated as unanswered. Albany Land Co. v.

Rickel [Ind.] 70 N. E. 158. When a jury an

swers a special question "We do not know."

such answer is as to one on whom the burden

falls. an answer in the negative that such

party failed in his proof. Kalina v. Union

Pnc. R. Co. [Kan] 76 Pac. 438.

10. Aultman & '1‘. Mach. Co. v. Wler, 67

Kan. 674, 74 Pac. 227.

11. Dickerson v. Waldo, 13 Okl. 189, 74

Pac. 505. Where the special findings are

mutually conflicting they are nullified.

Waller v. Liles. 96 Tax. 21, 70 8. W“. 17.

inconsistent findings constitute reversible

error. W'ard v. American Health Food Co..

119 Villa. 12, 96 N. W. 388; Atchison. T. t S.

F. R. Co. v. Hamlin. 67 Kan. 47G, 73 Pac. 58.

"The highway was in a reasonably safe con

dition." and “the condition 01' the highway

was the proximate cause of injury to the

plaintiff." are answers too inconsistent to

support a judgment for defendant. Fehrman

v. Pine River, 118 Wis. 150, 96 N. \V. 105:

Union Traction Co. v. Vandercook [Ind. App.]

89 N. E. 486. Conflicting answers to inter

rogatories are (atal to a. motion for judg

ment notwithstanding the general verdict.

American C. & F. Co. v. Clark [Ind. App.] 70

N. E. 828.

12. I! findings supported by evidence sus

tain the Judgment, it is immaterial that there

are other findings which the evidence does

not support. McKibbin v. McKibbin, 139 Cal.

H8. 73 Fee. 143.

18. A complaint for a servant's injuries

did not charge the employment of inexperi

enced men. There was a finding that the

men were competent. Avery v. Nordykc &

Marmon Co. [Ind. App.] 70 N. E. 888.

14. Iroquois Furnace Co. v. Elphicke, 200

ill. 411, 66 N. E. 784.
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§ 4. Conflicts between verdicts and findings. General verdict and special

findings—A general verdict upon issues and evidence properly submitted is pre

sumed to have decided every fact or deduction therefrom essential to support it,

while a special finding of the jury is limited by its specific terms." The general

verdict is conclusive unless the special findings of fact by the jury conflict with

it in some vital particular, and this conflict cannot be explained by any reasonable

intendment, or inference." The party in whose favor it was rendered can in

voke no fact in his favor under such presumption that he would not have been

allowed to prove." A general verdict prevails over special findings if there could

have been, under the issues, proof of supposable facts not inconsistent with those

specially found, sufficient to sustain the general verdict." A general verdict will

prevail against special findings of fact, unless so incompatible that both cannot

be true." But where the special finding of facts is irreconcilany in conflict with

the general verdict, the former must control.’m To sustain a motion for judg

ment notwithstanding the general verdict, the facts found by the special verdict

must be so repugnant to the general verdict that both cannot be true under any

conceivable state of facts provable under the issues. On such a motion nothing

but the pleadings, the general verdict, and the answers to the special interroga

tories, can be considered in determining the force of such specific facts.‘1 If the

special findings are such as to require a judgment to be entered thereon, notwith

standing the general verdict, a judgment entered upon the general verdict is irreg

ular and may be set aside.” Special findings must be construed if possible to

15. Krumdick v. Chicago & N. W. R. Co., . 68. An answer of "doubtful." to special

90 Minn. 260, 95 N. W. 1122.

' 16. Princeton C. & Min. Co. v. Roll [Ind.]

66 N. E, 169; Union Traction Co. v. Vander

cook [Ind. App.] 69 N. E. 486. All the ele

ments which go to make up a party‘s right

of recovery are found in his favor by a. gen

eral verdict for him. And before special

findings can overthrow the general verdict

they must have determined all those ele

ments against his right of recovery. Seeds

v. American Bridge Co. [Kan] 76 Pac. 480.

Illustration: A special finding by a. jury,

in a suit agninst a city, that a certain bridge

was in I. reasonably sate condition for or

dinary travel entitles the city to a judgment.

notwithstanding a. general verdict to the

contrary. City of Troy v, Brady, 67 Ohio St.

65_ 66 N. E. 616.

17. That one killed on a railroad track

was intently looking for a link and believed

the engine would stop before it reached him.

or would be switched onto another track.

Lake Shore 8: M. B. R. Co. v. Graham [Ind.]

70 N. E. 484.

18. Evansville 8: T. H. R. 00. V. Clements

[lnd. App.] 70 N. E. 654.

I9. Chicago, I. 8; L. R. Co. v. Leachman,

161 Ind. 512, 69 N. E. 253; Krumdick v.

Chicago & N. W. R. Co., 90 Minn. 260. 95 N.

\V. 1122; Wright v. Chicago, I. d: L. R. C0.,

lfifi ind. 588. 66 N. E. 454; Davis v. Turner,

69 Ohio St. 101, 68 N. E. 819: City of Misha

wnka. v. Kirby [Ind. App.] 69 N. E. 481; Chi

crigo, I. & L. R. Co. v. Turner [Ind. App.] 69

N E. 484; Republic I. d: 8. Co. v. Jones

iind. App.] 69 N. E. 191. Verdict for plaintiff

for injuries while on dangerous Work, with

ilnding that the work could have been done

another way. Hold. it could not be pre

sumed, as against the verdict. that the other

way would hnvo been less dangerous. Gould

Steel Co. \'. Richards. 30 ind. App, {Us 66 N.

interrogatories submitted to the Jury, can

not be held to contradict the general ver

dict. J. Wooiey Coal Co. v. Bracken, 30 1nd.

App. 624, 66 N. E. 775.

Findings held not irreconcilable with gen

eral verdict. Chicago & C. I. R. Co. v. Sle

phenaon [Ind. App.] 69 N. E. 270; Union

Traction Co. v. Vandercook [Ind. App.] 69 N.

E. 486; Johnson v. Gehbauer. 159 ind. 271. H

N. E. 855; Jarvis v. Hitch [Ind. App.] 65 N.

E. 608; Saar v. Chicago. B. & K. C. R. Co.. 119

Iowa, 60, 93 N. W. 66; Ready v. Pesvev

Elevator Co., 89 Minn. 154. 94 N. W. “2:

McCorklc v. Mallory, 30 Wash. 632. 71 Pac.

186: Gnudie v. Northern Lumber Co. [Vi'nslrl

74 Pac. 1009; Buckers Irr. Mill. & Imp. (‘0.

v. Farmers“ Independent Ditch Co.. 31 Colo.

62, 72 Pac. 49; Indianapolis St. R. Co. v.

llockett. 161 Ind. 196, 67 N. E. 106; l'niuil

Traction Co. v. Barnett [Ind. App.] 67 N. E.

205.

20. Hill v. Indianapolis & V. R. Co.. Ill

Ind. App. 98. 67 N. E. 276: Wood v. Wank. Iii

Ind. App. 252, 67 N. E. 562: Indianapolis 8!.

R. Co. v. Tenner [lnd. App.] 67 N. E. 1044.

Findings hald to be in conilict with general

verdict in favor of plaintiff, which could not

he sustained. J. Wooley Coal Co. v. Bracken.

30 ind. App. 624, 66 N. . 775; Robards v.

lndlannpolis St. R. Co. [Ind. App.] 66 N. E.

66; Hebert v. Seattle, 32 “'ash. 830. 73 Pac.

383; Citizens' Bank v. Stockslager [Neb.] as

N. w. 591. A general verdict was render-“l

for one after special findings to the Qn'l‘t‘l

that he was on the railroad track in violation

of the rules; that he knew the engine by

which he was struck was approaching and.

though fully possessed of his senses, made no

effort to lvoid the danger. Lake Shore &

M. S. ‘R. Co. v. Graham [Ind.] 70 N. E. 4“.

I]. Ind. R. Co. v. Maurer. 160 Ind. 25-, mi

N. E. 156.
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harmonize with the general verdict," and may be set aside if, as construed by the

court, it is not supported by the evidence.“ All reasonable presumptions will he

indulged in support of the general verdict and against the answers to the inter

rogntorics.u A special finding which is in the nature of a conclusion of law will

not eil'ect a disturbance of the general verdict, though inconsistent therewith.“

Mere inconsistency between the general findings themselves is not fatal to the gen

eral verdict." The conflict is not to be determined by singling out a single tind

ing, but all must be considered in the light of the pleadings, and if taking them

as a whole the inconsistency is not necessarily implied, the general verdict must

be sustained." A general verdict cannot be affected by an answer to a special inter

rogatory of no controlling importance, especially if it is also inconsistent with

the answer to another special interrogatory,” or because the special findings fail

to show some of the material facts,” or on account of the failure of the jury to

agree on a submitted question, an answer to which was not needed to sustain the

verdict.n

Between special fimlings.-—Where there is a finding inconsistent with the judg

ment and other findings sufiicient by themselves to warrant such judgment, it

should be reversed unless found to be clearly right upon the evidence.“ The

finding of an ultimate fact will be disregarded on appeal, where primary facts

are found negativing it,” but where the ultimate facts have been found against a

party, no“ probative fact may be permitted to control.“ The findings of fact on

special issues submitted to the jury, where warranted by the evidence, control con

flicting findings instructed by the court.” Where there is a finding inconsistent

with the judgment, and other findings by themselves suflicient to warrant the judg

ment, it should be reversed unless found to be clearly right upon the evidence.“

§ 5. Separate verdicts as to different counts, causes of action, or parties.—

A general verdict in a suit on two causes of action will be held, in the absence of

anything to show the contrary, to apply to both." So that where a demurrer,

overruled subject to exception, should have been sustained as to one of two counts,

the verdict must be set aside." The jury may not properly find specially for the

23. Seeds v. American Bridge Co. [Kan.]

75 Pac. 480.

28. Mo., K. 8: T. R. Co. v. Bussey. 66 Kan,

735, 71 Pac. 261. If they can be made to

harmonize with the general verdict. a. verdict

on the special findings is properly denied.

Moeser v. Lewis [Kan] 75 Pac. 512.

24. General verdict rendered assumed

fraud on part of defendant. Special finding

held him guilty of fraud. This was set aside.

the court meaning he was not guilty of such

intentional fraud as would subject him to

imprisonment, but. the general verdict was

upheld. Gcraghty v. Randall [Colo. App.]

70 Pac. 761.

25. Wright v. Chicago. I. & L. R. Co.. 160

ind. 583, 66 N. E. 454. Where part or the

special findings support. the general verdict,

and the others. though contradictory. show

ihat the jury did not misunderstand the is

sue. the general verdict will not be disturbed.

iirake v. Justice Gold Min. Co. [Colo.] 75

Pac. 912; Clear Creek Stone Co. v. Dearmin,

160 Ind. 162. 66 N. E. 609. A court would

not be warranted in awarding 8. Judgment in

favor of the indorsee of a note over a gen

eral verdict. in the face 0! a. special finding

that he knew it had been procured by fraud

:~ieaded in the answer. Winters v. Coons

lind] 69 N. E. 458.

26, I1, 28. Fishbaugh v. Spunaugle, 118

Iowa, 837, 92 N. W. 58.

29. Indianapolis Abattoir Co. v. Temperly.

159 Ind. 651, 64 N. E. 906; Citizens' St. R. Co.

v. Bailey. 159 Ind. 368. 65 N. E. 2.

80. A general verdict for injuries to a

servant cannot be disturbed because the spe

cial findings failed to show either that de

fendant was negligent or that plaintiff had

not assumed the risk. American Tin Plate

C6); v. Williams, 30 Ind. App. 46, 65 N. E.

3 .

31. Town of Wakefield v. “’akefleld Wa

ter Co., 182 Mass. 429, 65 N. E. 814.

32. Priewe v. Fitzsimons 8: Connell Co..

117 “'is. 497, 84 N. W. 817.

33. Richmond Natural Gas Co. v. Enter

prise N. G. Co., 31 Ind. App. 222. 66 N. E. 782.

34. Brown v. Mnt. R. F. Life Ass‘n, 137

Cal. 278. 70 Pac. 187.

85. Pardee v. Aldridge. 189 U. 5.

Law. Ed, 883.

86. Findings as to effect 01' fiowage iiv

dammlng lake outlet. Prlewe v. Fitzsi

mons & Connell Co., 117 Wis. 497, 94 N. W.

317.

87. Harper. etc.. Co. v. Mountain Vi’ater

Co. [N. J. Eq.] 56 Atl. 297.

88. Gendron v. St. Pierre [N. 11.] 66 Atl.

915. “'here a suit is on two counts and the

429, 41
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defendant on any particular count, if he might be liable under any of the others.”

Separate verdicts upon separate causes of action are not improper,“ nor is a ver

dict erroneous for finding a specific sum of damages separately under the several

heads alleged as breaches of contract.“ A general verdict on one count may neces

sarily involve a finding on another.“

A general verdict found in favor of the plaintiff against one of two defend

ants, not mentioning the other, is a general verdict in favor of the defendant not

mentioned.“ In an action against several defendants, there being recovery against

only some of them, the verdict should be for the plaintiff against them and for the

others against the plaintiff.“ Damages cannot be apportioned if all defendants

are wholly liable if at all.“ A verdict should make separate findings of plaintiff’s

cause of action and defendant’s counterclaim.“

§ 6. Submission to jury, rendition and retum.—Whenever there are any

questions of fact in evidence, the case must be submitted to the jury“ under proper

instructions," and according to the orderly methods of trial procedure.“

The amount awarded must be determined by agreement on the evidence and

not by the so called “quotient” process, the objectionable feature of which con

sists more in agreeing beforehand to abide by the result than in the fact that an

average was taken“0 on which they were able to agree.“ The burden of proof is

on the party attacking the quotient verdict."

The verdict must be announced by the jury in the presence of all of them,“

and the announcement rather than a paper prepared by the jury is the real ver

diet.“

verdict for plaintiff does not state on which

one it is based, and it was subsequently de

termined that one count was not recover

able on. judgment will be reversed. Patton

v. Wells [C. C. A.] 121 Fed. 337.

80. General finding on each count is prop

er. Bessemer Liquor Co. v. Tilman [Ala]

36 50. 40.

40. Schmuck v. Hill [Neb.] 96 N. W. 168.

41. Wilson v. Frecdley, 125 Fed. 962.

42. The first count having alleged that

plaintiff was a passenger, a. verdict for

plaintiff on the second count alone, that he

was carried by defendant's servants, against

his protest, away from the place where he

was injured, necessarily involved a finding in

favor of defendant on the first count. St.

Louis S. W. R. Co. v. Mayfleld [Ten Civ.

App.] 79 S. W. 365.

48- Lawson v. Robinson [Kan.] 75 Pm.

1012.

4!. Horner v. Plumley. 97 Md. 271.

46. A jury may apportion the damages

against joint defendants in trespass. but not

for abuse of legal process. Where a com

plaint contained a count. in each, a finding

of different amounts against them was cr

roneous where there was nothing to show

that the. jury found against. them solely on

the count in trespass. Hay v. Collins, 118

Gn. 343.

16. Marshall v. Armstrong [Mo. App.] 79

8. W. 1161.

47. Directing Verdict, etc., 1 Curr. Law,

9. 925; Dismissal and Nonsuit, 1 Curr. Law.

p. 937.

48. Instructions. 2 Curr. Law, p. “I.

49. Trial, 2 Curr. Low. p. 1907.

50. The quollent verdict is not objection

able if jurors do not agree before voting to

be bound by the result. but accept the aver

If signed by jurors, as many must sign as are required to concur.“ An

age only after further deliberation and as a

fair and reasonable finding. Pence v, Cal.

Min. Co. [Utah] 75 Pac. 934.

51. A verdict is not a. quotient verdict If

it is not agreed that the result of the aver—

aging of estimates be adopted. and it was

not adopted. though the jury acted on the

suggestion that the estimates of damages be

averaged. McElhone v. Wilkinson, 121 Iowa.

429, 96 N. W. 868; Stanley v. Stanley. 32

“'nsh. 489, 73 Pac. 596. Where it was agreed

upon by the Jurors that plaintiff was to

have a verdict, but the amount was not

agreed upon, it was not misconduct to ren—

der a verdict ascertained by striking an

average of the sums they thought due.

Roll v. Butler [Wash] 75 Pac. 130. The

fact that each juror put down on a piece of

paper the amount that he thought plnintifl'

should recover and the total was then di

videri by twelve was held not to vitiate the

verdict. where the jury stood ten to tvvo

for plaintiff, and the verdict returned was a

majority one for a different amount, ten of

the jurors agreeing thereto. Moore v. S. W.

Bloc. R. Co., 100 Mo. App. 665, 76 8. W.

53. Pence v. Cal. Min. 00. [Utah] 75 Poe.

984.

53. A paper purport.ng to be e. sealed ver

dict was ordered entered by the court. only

eleven Jurors were present. no announce

ment was made by them. nor was the paper

read in their presence. Held. there was in

legal contemplation no verdict, and no basis

for judgment. Ellsworth v. Varnum, 105 Ill.

App. 487.

54. Com. v. Houghton. 22 Pa. Super. Ct.

52.

55. Under a constitution authorizimr a

verdict where three-fourths of the jury con

cur. a verdict signed by seven jurors only is
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swers to special interrogatories must be signed by the jury as a whole or by their

foreman; otherwise they cannot be considered for any purpose."

The right of a party to poll the jury after rendition of the verdict exists in

civil as well as in criminal cases f.“ but he may not examine them as to what they

considered in arriving at the verdict.“

Disagreement on the answer to a special interrogatory has the same effect as

a disagreement on a general verdict. The jury should be required to answer the

question or discharged as failing to agree.“

§ 7. Amendment and correction.—A wrong or erroneous verdict not sus

ceptible of amendment or correction may be set aside and a new trial granted or

the judgment be arrested,” or judgment may be entered non obstantc veredicto"

according to the circumstances; but the court cannot amend it into a verdict that

the jury did not give,” or change an answer where the evidence is conflicting."

A verdict fatally defective will not support a judgment.“ If it be the result of

prejudice or misapprehension, it should be set aside.“ A verdict rendered under

correct instructions will not be disturbed because some of the evidence was irrele—

vant, or because of remarks of counsel."

The rule that new trial is the proper remedy is not applicable in a case where

the verdict is imperfect on its face, as finding the evidentiary and not the ultimate

facts." The jury’s finding in a special verdict must be contrary to the undis

puted credible evidence to justify a directed verdict or the change of an affirma

tive to a negative answer.“

A verdict palpably wrong may be refused and the jury sent out for further

deliberation ;°° but a verdict which responds to the issues and is sustained by the

evidence must be received by the court.’0 Where an incomplete verdict is returned,

the jury may be sent back to complete it ;" but need not be if it is unlikely that

they can or will do so." If the answers to the interrogatories are indefinite, the

court may of its own motion direct the jurors to make them more explicit."

Where the answering of an interrogatory is dependent upon the answer to a pre

void. Marshall v. Armstrong [Mo. App.] 79

S. W. 1161.

56. City of Kingfisher v. Altiaer, 18 Okl.

121. 74 Pac. 107.

57- The refusal to allow the polling is

ground for a new trial. Smith v. Paul, 183

N. C. 66.

58. Houston Elec. Co. v. Robinson [Tex.

Civ. App.] 76 S. W. 209.

59. Perry, etc.. Stone Co. v. Wilson,

Ind. 435, 67 N. E. 183.

00. New Trial and Arrest of Judgment, 2

Curr. Law. p. 1037.

‘1. Judgments, 2 Curr. Law, 9. 581.

68- A verdict returned for nominal com

pensatory damages and for punitive damages

cannot be amended by striking out the words

"punitive damages" and the amount thereof.

Shayne v. While, 81 App. Div. [N. Y.] 600.

63. Strasser v. Goldberg [Wis] 98 N. W.

554.

64. A verdict in ejectment must correct

ly describe the land. Hoodless v. Jernigan

[FlaJ 35 So. 656.

65. Csatlos v. Metropolitan St. R. Co., 78

App. Div. [N. Y.] 635.

60. If remarks of counsel were erroneous

in law, they would be deemed corrected by

the instructions. Leavitt v. New England

TeL k T. Co. [N. H.) 56 Atl. 462.

8 Curr. Law—1 27.

160

61. Maxwell 1!. Wright, 175 Ind. 818. 67

N. E. 267.

68. Blohowak v. Grochoski, 119 Wis. 189.

96 N. W. 551.

00. Where a Jury returned a verdict of

one dollar, though the premises had been

detained six months and their rental value

was $150.50 a month, it was proper for the

court to refuse to accept the verdict and

after they retired and reconsidered the case.

to accept their second verdict for $900.00.

Ver Steeg v. Becker-Moore Paint Co. [Mo.

App.] 80 B. W. 346.

70. The words “and plaintiff to pay all

costs" added to a. verdict are mere sur

plusage, the question oi.’ costs being one of

law for the court. The court has no right

to refuse to receive a verdict on account of

such surplusage. McEldon v. Patton [Neb.]

93 N. W. 938.

71. A jury may be directed to retire and

find the dates of certain credits which they

had allowed in their verdict. Bond v. Wil

son, 131 N. C. 505.

72. Where the Jury answers "we are not

able to determine," as to a special issue sub

mitted to them on evidence which does not

make the matter clear. a further answer need

not be required of them. Guernsey v. Ful

mer, 66 Kan. 767, 71 Pac. 578.

78. Jordan v. Downs, 118 Ga. 5“.
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vious one, it is error to send the jury back to answer it, when the answer to the

previous one did not require that it should be answered.“

An ambiguous verdict, on court’s refusal to accept same, may be corrected in

open court, the jury assenting thereto," and not thereafter if the error be other

than formal” or a new trial is proper." An amendment to a. verdict, if only a

verbal unimportant change, may be made after the filing and the discharge of the

jury-7'

A verdict for damages should not be reduced by the court unless excessive. If

considered to be the result of passion or prejudice, it should be set aside alto

gether;m but it is proper to announce that a new trial will be granted unless there

is a remittitur.”'o It is properly set aside as excessive, where the amount found

by the jury exceeds the amount claimed in the complaint, unless the plaintiff con

sents to a reduction to the amount claimed,'1 and the evidence would support a

verdict for the correct amount."

§ 8. Recording, entry and effect of verdict; impeachment—A verdict is not

valid and final until pronounced and recorded in open court." When returned

and recorded. it will not be changed on account of a juror subsequently filing an

affidavit that he dissented therefrom,“ especially in the absence of a statement

of facts." A writing prepared in the jury room and presented to the court forms

no part of the record. The finding delivered by the jury in open court is the

verdict and decides the issue and what is recorded.“

A verdict or special finding is conclusive as to the matters of fact litigated

in the case;" but a verdict without a. judgment will not sustain a plea of res

judicata.” It does not decide by inference issues not involved."

, In equity suit, the answers to interrogatories submitted to the jury are ad

visory only, and error cannot be predicated on the form in which the questions

were proponnded."o The court may adopt them in whole or in part or make find

14. Egnor v. Foster Lumber Co.. 115 Wis.

530. 92 N. W. 242. -

75. A clearly erroneous finding for "de

fendant." intended to be tor "plaintiff." may

be corrected as a clerical error. Interna

tional 8: G. N. R. Co. v. Lister [Tex. Civ.

App.] 72 S. W. 107.

70. A county judge is without authority

to order the amendment of a. verdict after

the same has been returned and the Jury

discharged. Lutt v. Hall [Nob] 09 N. W.

491.

71’. When the verdict, general or special.

ls imperfect by reason of some ambiguity,

or by finding less than the whole matter in

issue. or by not assessing damages. 3 venire

ile novo is properly granted. Maxwell v.

Wright. 175 1nd. 518, 67 N. E. 267.

1'8. "You" changed to "we."

Shepherd. 31 Colo. 141. 72 Pan. 57.

m. Plaunt v. Railway Transfer Co.. 90

Minn. 499. 9'! N. W, 433; Ruscher v. Stanley

[Wis] 98 N. W. 223.

80. It a court thinks that a new trial

should be granted unless the amount of a

verdict by the jury is reduced. there is

nothing to prevent him from so announcing

to the party in whose favor the verdict has

been rendered. and aflord him an opportunity

to enter a remittitur. Landry v. New Or

lean! Bhlpwright Co. [141.] 36 So. 548.

81. Branower v. Independent Match Co..

s3 App. Div. (N. Y.) 370.

82. Davis v. Hall [Neth 97 N. W. 1023.

Davis v.

88. Garrett v. John V. Farweli Co..

111. App. 31.

8-4. Even though the juror at the time of

aflirmance said he acquiesced under protest.

the judge was not. bound to hold a colloquy

with him after the verdict was recorded to

discover whether he assented or not. McCoy

v. Jordan. 184 Mass. 575. 69 N. E. 858.

85. Dennis v. Neal [Tex. Civ. App] 71 S.

W. 387.

84!. Com. v. Houghton, 22 Pa. Super. Ct. 62.

87. A verdict cannot be avoided. in a

suit by plaintiff to enforce by injunction a

judgment obtained at. law. by additional

proofs contradictory thereof. Harper, etc"

Co. v. Mountain Water Co. IN. .1. Eq.] 56 Atl.

297. The supreme court cannot disturb the

verdict of a jury, that a ditch along a high

way was an obstruction. Nelson v. Fehd.

203 Ill. 120. 67 N. E. 828. That no contract

was made. Ver Steeg v. Becker-Moore Paint

Co. [No App.] 80 S. W. 346.

88. Harris v. Gano. 11? Ga. 934.

Former Adjudication. 2 Curr. Law. p 60.

It is conclusive on review, see Appeal and

Review. | 18. I Curr. Law. p. 155.

89. Where one in an action on a tire in

surance policy claimed a loss of 82.000.00. a

verdict in his favor for $1,200.00 does not 08

tablish the fact of fraudulent overvaluation.

Goldstein v. St. Paul F. & M. Ins. Co. [Iowa]

99 N. W. 696.

00. The statute as to their framing is di

rectory only. W. H. Taggart M. Co. v. Clark

i.-\riz.l 71 Pac. 925.

102

See
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ings of its own. The fact that a decree was entered in accordance with the ver

dict is not conclusive that the findings of the jury were adopted without modi

fieation."

Statements of jurors as to mode of arriving at verdict may be received in

support of the verdict ;“2 but not to impeach it," except for intimidation," or when

it was determined by chance 3" and in some states it cannot be so impeached even

for that reason.”

§ 9. Findings by court or refereo.-—In proper cases questions of fact may

be referred both at law" and in equity'. as has been shown in an earlier topic.

The findings of a referee on questions of fact have all the force and effect of the

verdict of a jury,” and similarly they must conform to the allegations and the

evidence.‘ A variance of words and not of substance, in the decision of a referee.

from the pleaded defenses, is not to be regarded.‘ A referee’s report has no judi

cial force until confirmed by the court.8

Findings by court. What may or must be found.—The court need not make

findings as to matters not in issue by the pleadingrs.‘ nor on facts not of a nature

calculated to induce the court to reach a diil’erent i -.~'ult,' nor as to a matter stated

in the pleadings and not denied; the fact admitted is treated as found by the

court.. Parties to an action cannot insist on a finding of fact, even though ma

terial to the issues, unless it appears from the testimony that it was involved,"

and unnecessary and immaterial findings by the court are not ground for reversal

of the judgment.‘ The findings should adequater cover the allegations in the

pleadings" so as '00 sustain the judgment.1° The failure of the court to find on

a question of fact alleged in the complaint is error, whether due to regarding such

fact as admitted in the answer or through inadvertcnce;11 but such error is not

ground for reversal if no substantial rights have been injurioust affected." In

the absence of a finding of facts by the court as required by law, where the evi

dence fails to disclose with certainty the

0!. Buckers Irr. Mill. & imp. Co. v. Farm

ers' Independent Ditch Co.. 31 C010. 62, 72

Pac. 49.

See Equity. 1 Curr. Law, p. 1048.

n Affidavits of Jurymen that a. certain

claim of defendant was allowed in full by the

jury. being given to support the verdict. are

competent to prove that tact. Davis v. Hu

ber Mfg. Co.. 119 Iowa. 56, 93 N. W. 78.

08. Black v. Rocky Mountain Bell Tel. 00.,

26 Utah. 451. 73 Pac. 514.

.4- A verdict may he impeached by evi

dence 01' intimidation by an overt, criminal

act; not it the intimidating act was other

wise. State v. Riggs. 110 La. 509.

05. Bernier v. Anderson [Idaho] 70 Pac.

1027; Groves & S. R. R. Co. v. Herman, 206

Ill. 84. 69 N. E. 86. The amdavit of a juror

that he consented to the verdict only be

cause he was sick and could not endure the

confinement cannot be received to impeach

the verdict. Dennis v. Neal [Tex. Civ. App.]

71 S, W. 387.

96. Mo.. K. & T. R. Co. v. Hawk [Tex. Civ.

App.] 69 S. W. 1037. In Nevada. the afllda

vits of jurors to the effect that the verdict

was reached by averaging estimates can not

be received to impeach the verdict. South

ern Nev. G. 8: 8. Min. Co. v. Holmes Min. Co.

[Nev.] 73 Pac. 759.

97. Reference. 2 Curr. Law. p. 1484.

Q. Masters in Chancery. 2 Curr. Law, p.

867.

rights of the parties, there is nothing to

90. State v. Davis [Neb.] 92 N. W. 740.

On appeal they are so treated. See Appeal

and Review, § 13. 1 Curr. Law. p. 155.

1. Kitth v. Schmieder. 89 App. Div. [N.

Y.] 618.

2. People v. Department of Health of

New York. 86 App. Div. [N. Y.] 521.

3. Citizens' Bank v. Btockslager [Neb.]

96 N. W. 591.

4. Kent v. Richardson [Idaho] 71 Pac.

117. A trial judge is not required to spe

cially pass on questions of fact immaterial

to the issue and sufficiently answered in the

general finding. Darling Milling Co. v.

Chapman. 131 Mich. 684. 92 N. W. 352.

5. “’alters v. Bray [Tex. Civ. App.] 70 S.

W. 443.

0. State v. Rocky Mountain Bell Tel. Co..

27 Mont. 394, 71 Pac. 311.

7. Buckers Irr. Mill. A: Imp. Co. v. Farm

ers' Independent Ditch Co., 31 Colo. 62, 72

Pac. 49.

8. Greenway v. De Young [Tex. Civ. App.]

79 S. W. 603. .

0. Goldschmidt v. Maier. 140 Cal. xvii, 73

Pac. 984: Flannery v. Harley. 117 Ga. 483.

10. Cochise County v. Copper Queen Con

sol. Min. Co. [Ariz.] 71 Pac. 946.

11. Senior v. Anderson, 138 Cal. 716, 72

Pac. 349,

1!. Farmer v. St. Croix Power Co., 117

Wis. 76. 93 N. TV. 830.
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support the judgment." Findings must

them even though upon evidence not objected to.“

follow the issues and are bad if outside

Where the judge is required

to answer requests of counsel for findings of fact and for conclusions of law, that

such requests are substantially answered by the independent findings of the judge

is insuificient."

The findings should be statements of issuable facts, not conclusions of law;"

ultimate facts on which the law must determine the rights of the parties, and not

contain a statement of the evidence." A finding should state facts clearly" in

terms, and not by reference," and a recital in a decree that material allegations

are sustained by testimony is not suilieieni.2° A court need not incorporate in

its finding the facts and circumstances which lead up to the result, and about which

the evidence was contradictory,21 and a finding substantially sufficient is good, ex

cept as against a motion to make it more

a circuit judge, upon a question of fact in

The findings of fact should be stated

but failure to separate them is not always

13. Kinn v. First Nat. Bank, 11! Wis. 537,

95 N. W. 969.

14. New Idea Pattern Co. v. Whelan, 75

Ponn. 455. “'here a record shows no request

for special findings of fact and conclusions

of law. as required by statute, findings so

designated in the record will be treated on

appeal as general findings. Buss v. Citizens'

Trust Co. [Ind. App.] 70 N. E. 400. Where

facts were pleaded which are sufficient to

warrant the court in declaring an estoppel,

a finding thereof is not objectionable be

cause the facts were not alleged as an

cstoppel. Anderson v. New York Life Ins.

Co. [Wash] 76 Pac. 109.

15. Hoyt v. Kingston Coal Co., 203 Pa.

509; Lehigh Valley Coal Co. v. Everhart, 206

Pa. 118. -

10s Danieil v. Boston & M. R. R. IS-i Mass.

337. 68 N. E. 337: Milwaukee Nat. Bank v.

Galiun. 116 “'is. 74. 92 N. W. 567. A finding

that one purchased a note in the usual course

of business is a mere conclusion of law.

“'inters v. Coons find] 69 N. E, 458. A find

ing that a "party and his predecessors since

a certain date has been and is the owner

and entitled to the possession of premises"

is a statement of an ultimate fact and not

a conclusion. and the fact that it appears

among the conclusions is no reason for res

versinz the judgment. Curtis v. Boquilias

Land & Cattle Co. [Arm] 76 Pac. 612. A find

ing that one by reason of nonperformance of

a contract was damaged in the sum of $6.000

was a finding of fact. Conner v. Andrews

Land. H. & I. Co. [ind] 70 N. E. 376. \Yhether

the possession of land is hostile or not is an

ultimate fact not a conclusion of law. Logs

don v. Dingg [Ind. App.] 69 N. E. 409. A

finding that a certain person and his prede

cessors have been and now are the owners

and entitled to the possession of land is suffi

cient to sustain a Judgment on the issue 0f

ownership. Groiran v. Valley Trading Co.

[Mont] 76 Pac, 211. A finding by the trial

court “that there are no equities with the de

fendants. all the equities are with the plain

tiff," is but a conclusion of law, and, stand

ing alone, is insnfllcient to support a Verdict.

Gnnow v. Denney [Neb.] 94 N. W. 959. A

finding of the trial court that certain con

duct was negligent is a conclusion of law

specific." A mere opinion expressed by

an equity case, is not a finding of facts."

separately from the conclusions of law,"

reversible error."

Warren v. Robison, 25 Utah, 205. 70 Fee.

989.

17. American Nat. Bank v. Watkins [C.

C. A.] 119 Fed. 545. Vi’here only probative

facts are found, leaving the ultimate facts

necessary to support the judgment. to be

inferred. the Judgment must be reversed or

new trial ordered. Powers v. U. S. [C. C. A.]

119 Fed. 562.

18. But it may refer to items of written

evidence. elsewhere properly in the record.

without setting them out in full. Miller v.

Wayne International Bldg. 8: Loan Ass‘n'

[Ind. App.] 70 N. E. 180. A finding which

states that “certain exhibits were received

in evidence" and that in view of them cer

tain conclusions of law were reached, makes

them a part of the findings as though in

corporated therein. Woodrui'l v. Butler, 75

Conn. 679.

19. A reference to zomis "as having been

delivered at a certain place“ does not con

stitute a finding that they were so delivered.

Cunningham Lumber Co. v. Mayo. 76 Conn

335. A special finding in which no infer

ence is drawn. the ultimate fact not stated.

the writing relied on not set out. and the

circumstances attending its execution not

shown. is not sufficient to sustain a conclu

sion of law that the claim is not barred by

the statute, it appearing otherwise that the

statute has run [Burns' Rev. St. 1901, I 802].

Park v. Park [ind. App.] 70 N. E. 498.

20. Musselman v. Musselman. 140 Cal. 107.

78 Pac. 824.

21. Robson v. Price [Mich.] 96 N. W. 483.

22. A finding that "the allegations of the

answer are not proven" is equivalent to a

finding that the facts are not as alleged in

the answer. Brown v. Roberts, 90 Minn. 314.

96 N. W. 798.

23. Hendryx v. Perkins [C. C. A.] 123 Fed

268.

24. So by statute in Pennsylvania. Pitts

burg Stove 8: Range (‘0. v. Pennsylvania

Stove Co. [Pa] 57 Atl. 77. Where a case

is tried by a court without 5 Jury under

Pennsylvania statutes providing that the

decision of the court shall be in writing.

statingseparately the facts found in answer

to any points submitted and the conclusions

of law, where the court fails to make sep
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Interpretation and consiruch'on.—A general finding made by the court must

stand, unless some of the special facts found are Inconsistent therewith.” An

ambiguous finding by the court may be helped out by the judge’s preamble thereto,

read in connection with it." Special findings may set out sufficient facts to war

rant a decree under part of the complaint and render an error harmless." In

Washington, the statute relative to findings of fact does not apply to equitable

actions."

Signing. filing, and entering.—The findings should be signed by the judge,

and filed ;‘° they should also be entered in the record, but the failure to do so aiIects

no substantial right of a defeated party and is not ground for reversal."

The amendment of findings, the time in which it may be done, and the terms

imposed therefor, are matters within the court’s discretion." During the motion

‘for a new trial in an action tried before the court, the general finding may be

modified and part of the sum remitted; judgment being rendered for the balance.“8

The findings of the court should cover all the material facts proved, and if any be

omitted the court should be requested to amend the findings and include them,

before any motion for a. new trial." The motion to have them made specifically

must indicate with sufficient clearness the further findings desired.‘.

The effect of findings in a common-law action is the same as the verdict of a

properly instructed jury." They are in the nature of a special verdict, and are

conclusive on appeal if supported by evidence," but are not so if they really amount

to conclusions of law," nor if by the court in an equity case."

Com-Insc'rms of law.—A mere decision by the court sitting to try facts is not

a conclusion of law,“ yet where the. evidence is undisputed, a finding of a referee

aratc findings and conclusions. the judgment

will be reversed. Curpeuter v. Yoadon Bor

ough [P1] 57 Atl. 837.

25. In New York the findings of fact and

of law need not be separately stated. Brown

v. Ontario Talc Co.. 81 App. Div. [N. Y.] 273.

But see Curtis v. Boquillns Land & C. Co.

[Aril.] 76 Pac, 812. where the presence of a

finding of fact among conclusions of law was

held not reversible.

26. Wheeler v. Metropolitan Stock Exch.

[N. H.] 56 Atl. 754.

,1. Milwaukee Nat. Bank v. Gallun,

Wis. 74. 92 N. W. 587.

38. Error in sustaining a demurrer to

part of a complaint. Muncie Natural Gas Co.

v. Muncie. 160 Ind. 97. 66 N. E. 436.

30. White Crest Canning Co. v. Sims, 30

Wash. 374, 70 Pac, 1003.

so. The failure of the judge to sign the

last one of five volumes of findings. other

wise properly identified and connected. is not

error. Rose v. Meamar, 142 Cal. 322. 75 Pac.

905. The failure of the judge to file the find

ings of fact and conclusions of law, until aft

er the expiration of his term of ofilce was

not error. if flied during the term at which

the trial was held. Storrie v. Shaw [Tex.

Civ. App.] 76 S. W. 506.

8!. Kcrns v. Lee [Or.] 75 P80. 140.

83. Hansen v. Allen, 117 Wis. 61, 93 N. ‘V.

805.

33. Whitcomb v. Stringer, 160 Ind. 82, 66

N. E. 443.

34. Shuler v. Lashcrn. 67 Kan. 694. 74 Fee.

264.

35. Parker v. Thomas [Tom Civ. App.] 72

S. W. 229.

116

86. Planiers' Bank & Trust Co. v. Major,

25 Ky. L. R. 640. 76 B. W. 331.

87. Darling Milling Co. v. Chapman, 131

Mich. 684, 92 N. W. 352. A special finding

which states the ultimate facts is conclusive

on the appellate court. even though it con

tain statements of evidence and inferences

therefrom. American Nat. Bank v. “'atkins

[C. C. A.] 119 Fed. 545; First Nat. Bank v.

U. S. F. & G. Co., 110 Tenn. 10, 75 S. W. 1076;

Milwaukee Nat. Bank v. Gallun, 116 Wis. 74,

92 N. W. 567. The findings of a court on

conflicting evidence orally delivered by wit

nesses will not be disturbed on appeal un

less ciearly against the preponderance of evi

dence (in regard to testamentary capacity).

Hess v. Killebrew [111.] 70 N. E. 675. A Jury

disagreed. The parties stipulated that the

case should be tried by the judge presiding,

on the evidence heard by the Jury, tran

eripis whereof should be submitted to him.

His findings are entitled to the some weight

as if he had heard the evidence without the

intervention of a Jury. Id.

38. A recital that “it appears from the

face of the deed itself that all said property

therein was sold for one gross sum," is a

conclusion of law and not a. finding of fact.

Cornelius v. Ferguson [8. D.] 97 N. W. 388.

39. Hendryx v. Perkins [C. C. A.] 123 Fedv

268.

See many cases cited in Appeal, § 18, 1

Curr. Law. p. 155. On the review of findings

of fact.

40. A mere verdict in favor of one or the

other party to the case tried by a court un

der Act April 22, 1874 (P. L. 109) held not a

conclusion of law within the meaning of tho

act. Carpenter v. Yendon Borough [Pa.] 57

.\ti. 837.
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expressed as a finding of fact is, in effect, a conclusion of law.“ Propositions of

law submitted to be held, where a. cause is tried without a jury, should state the

law only,“ and should be submitted to the court before argument." The conclu

sions of law must be justified by the findings of fact,“ or agreed statement of facts“

and supported thereby ;" they do not take the place of findings of fact, except where

the law gives a conclusive effect to the fact established or where the evidence is

of a conclusive character." The court may amend an obvious mistake in favor of

a party, in a conclusion of law, with that party’s consent."

§ 10. Objections and exceptions.‘°—Like other objections, a defect in verdict

or findings can be presented by none but those aggrieved,"o and not by one who

failed to ask for findings the omission whereof is assailed," or who did not ask in

time," or waived his request.“ A general objection to all of several distinct and

separated findings of fact is insuflicient;“ the objections thereto should be definite

and specific as to each question." Exceptions must be made also to each alleged

erroneous conclusion of law made on special findings; the judgment rendered in

conformity therewith is not subject to modification therefor.“ Such exceptions

must be made promptly after their filing," but the delay of the clerk in presenting

the filed conclusions to the court should not prevent their being considered." An

omission in a verdict must be objected to at the time of its rendition ;” so also

objections relating merely to the form of the verdict.‘0

4!. That certain grants were made for a

Rood and valuable consideration. Mt. Sinai

Hospital v. Hyman. 92 App. Div. [N. Y.] 270.

42. Lesh & M. Lumber Co. v. Bedlaceck.

104 Ill. App. 153. Under Illinois statutes

providing that either party is authorized to

submit written propositions to be held as

law in the decision of the case. propositions

reqncstcd which were more requests to the

court to make certain specific findings of fact

were properly refused. Crerar v. Daniela

[111.] 70 N. E. 569.

43. Refusal to give counsel time to pro

paro them after the case has been decided

held not error. Siauffcr v. Volentlne. 104 Ill.

App. 382.

44. Findings held to conflict with conclu

sion of law that defendant was liable upon

the statutory assessment of stockholders.

Hunt v. Scoger [Minn] 98 N. W. 91.

46. Where an agreed statement of facts

has, by statute. the effect of special findings.

a conclusion of law contrary to the agreed

statement will vitinie the judgment. Birney

v. Warren. 28 Mont. 64, 72 Pac. 293.

441. Johnson v. Peterson. 90 Minn. 608, 97

N. W. 884.

Illlllirniloni Where one executed to an

other notes in consideration of an agreement

on the part of the latter to build a factory

that would employ 100 men and he built a

factory that employed only 11 men. a court

was justified In concluding that the condi

tions on which the notes had been given had

not heen complied with. Connor v. Andrews

Land, H. 8: Imp. Co. [Ind.] 70 N. E. 376.

47. Zacharias v. Swanson ['l‘ex. Civ. App.]

77 S. W. 627.

JR. Merrill v. Miller. 28 Mont. 134. 72 Pac.

42:.

40. Consult generally. title Saving Ques

tions for Review. 2 ("urr. Law. p. 1590.

50. A verdict perfect in form as to one

party dos: not entitle him to a venire do

novo. on account of the jury failing to find

on all tho issues made. A verdict "We the

jury find for th' defendant XV." docs not an

title him to a venirs do 11on, though his two

co-defendants are not named therein. Max

well v. Wright [Ind. App-l 64 N. E. 893.

51. In Montana. no judgment can be re

versed for want of a finding. at the instance

of a party who has not requested findings.

nor in case of defects in findings, unless ex

ception has been made in the trial court.

Grogan v. Valley Trading Co. [Mont.] 1"

Pac. 211. It is too late to take advantage of

the omission on appeal. Redmond v. Mo, K.

8: T. R. Co. [Mo. App.] 71 8. W. 768; Tcnzloi

v. Tyrrell ['l‘ex. Civ. App.] 76 S. W. 57.

52. A request that the court state nepo

ratcly in writing the findings of fact and

conclusions of law must be made in due so.»

son. and the record must show affirmatively

that it was made. A request made five

months after trial and after verbal an

nouncement of the decision is too late. and a

recital in a motion for new trial that requcsv

was made is not a suflicicnt showing. First

Nat. Bonk v. Citizens' State Bank [Wyo.) 7"

Pac. 726.

53. A general finding being made and de~

cree rendered thereon without objection, the

request will be deemed waived. Shroyer v.

Campbell. 31 Ind. App. 83. 67 N. E. 198.

M. Peters v. Lewis. 33 Wash. 611. 74 PM

815.

M. Hartman v. Hosmer, 65 Kan. 598. 70

Pac. 598.

56. Chicago & S. E. R. Co. v. Stat. 15?

Ind. 231. 64 N. E. 860. '

57. Six days after tiling i too late. Chi

cago & S. E. R. Co. v. State. 159 Ind. 281, Si

N. E. 860.

8728. Goil’ v. Britten. 182 Mass. 298. 66 N. E.

59. Pritchott v. Samuel Woichsslbaum Co..

119 Go. 283.

00. Verdict objected to as not containing

a finding as to each cause of action separato

ly. Whiting v. Carpenter [Neb.] II N. W

926; Parsons B. C. & S. 1". Co. v. Gadle

[Neb.] as N. w. 850.
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The proper remedy in Indiana being a motion for a new trial, it is not error

to refuse to modify special findings of fact." A motion to modify, change or strike

out a special finding, and to make additional findings, is unauthorized and may be

properly overruled,” and a motion for a supplemental finding does not present

any question.”

face.“

These rules do not apply where the verdict is imperfect on its

By excepting to conclusions of law an appellant admits that the facts have been

fully and correctly found.“

VERIFICATION.

Verification is an arerment by the pleader that he is prepared to establish the

truth of the facts which he has pleaded. 1n code pleading it is an aflidavit by

the party, or his agent or attorney, to the truth of a pleading.“

Necessity—The necessity of verified pleadings in particular actions or de

tenses at law is governed by statute." In some states the plea of non est factum,”

especially when signature by defendant is alleged,“ must be verified. In some,

in an action upon a written instrument, the answer denying the same must be veri

fied or the genuineness of the instrument is admitted.70 The denial by verifica

tion of the execution of instruments throws the burden of proof on plaintiff.n

In others a verified complaint requires a verified answer."

the answer is filed verify his complaint and have the answer stricken out."

But one cannot after

The.

right to require the plaintiff to verify his petition is substantial, and, in the ab

<ence of a bill of exceptions, its omission cannot be regarded as nonprejudicial.“

In equity where discovery soucht is only incidental to the main object of the

hill, the bill need not be verified." The answer must or need not se verified accord

ing as answer under oath is waived or not."

61. Chicago 1!: 8. E. R. Co. v. State, 159

Ind. I37. 64 N. E. “0. “’hero facts are

found contrary to the evidence, the remedy

is by motion for a new trial. Clmppell v.

Jasper County 0. 8: G. Co.. 31 Ind. App. 170,

66 N. E. 615. The objection that the answers

to special lnterrozatories are not true is

properly presented by a motion for a new

trial without returning tin-m to the Jury for

correction. Frank Bird Transfer Co. v. Krug,

30 Ind. App. 602. 85 N. E. 809.

The answers, if untrue, are not ground for

a. new trial if the general verdict could not

be controlled by any answers that the evi

dence would warrant. Id. '

82. Chappeli v. Jasper County 0. k G. Co..

31 Ind. App. 170. 66 N. E, 515. The modifica

tion of special findings and conclusions of

law based thereon is not authorized. Con

ner v. Andrews Land. H. 8.: I. Co. [Ind.] 70 N.

E. 876.

63. Muncio Natural Gas Co. v. Muncie, 160

Ind. 97. 66 N. E. 436.

M. Maxwell v. Wright, 175 Ind. 518, 67

N. E. 267.

65. Conner v. Andrews Land, H. & I. Co.

[Ind.] 70 N. E. 876; Miller v. Wayne Inter

national B. 8: L. Ass'n [Ind. App.] 70 N. E.

180; Donaldson v. State [Ind.] 67 N. E. 1029.

.- Cyc. Law Dict., "Verification."

67. Under Civ. Code Proc. i 116. a. petition

in an action for libel must be verified. Berea

College v. Powell, 25 Ky. L, R. 1220. 77 S. W.

182.

88. A plea admitting the issuance of an

insurance policy. but denying that plaintiff

was the person' insured, is not required to

be verified. McCarty v. Hartford Fire Ins.

Co. [Tex. Civ. App.] 75 B, W. 934.

00. A petition not alleging that a contract

was signed by defendants does not require

a denial of the execution of a. written con

tract under oath. Texas & P. R. Co. v. Byers

Bros. [Tex. Civ. App.] 73 B. W. 427.

70. Sec. 62 of Civil Code of 1877 provides

that when an action is brought upon a writ

ten instrument, and the complaint contains

a. copy of it, its genuineness and due execu

tion are admitted, unless the answer deny—

ing the same is verified. Held, does not ap

ply to an action by an indorsee against the

maker of a note. Gumaer v. Sowers, 31 Colo.

164. 71 Pac. 1103.

71. The verification should deny the exe

cution of the instruments sued on. or should

state that the plea of nonassumpsit is true

in order to cast upon the plaintiff the burden

of proof of the execution of the instruments

sued 0n. Reed v. Fleming, 102 Ill. App. 668.

72. Under Acts 1901, p. 55, an unverified

answer to a verified complaint may be struck

out on plaintiff‘s motion. Columbia Drug Co.

v. Goodman, 119 Ga. 474.

78. Declaration in assumpsit, defendant

filed a plea of nonassumpsit. Phoenix Assur.

Co. v. Fristoe, 53 W. Va. 361.

74. Statute requires all pleadings, with

certain exceptions, to be verified. Berea Col

lege v. Powell, 25 Ky. L. R. 1220, 77 S. W.

382.

75. Montgomery Iron Works v. Capital

City Ins. Co.. 137 Ala. 134.

76. Equity. 1 Curr. Law, p. 1077.
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By whom—An attorney in fact can make the necessary oath where the facts

are within his own knowledge," and this will be assumed where the oath is positive

in its terms."

made by the petitioner."

When verification is by an attorney, it must show why it was not

Statutes in some states allow verification for several

defendants to be made by one,”0 and for domestic corporations to be made by

officers.“1

Form and positiveneas.—A verification of a pleading need not be in the exact

words of the statute; it is sufficient if the substance of the statutory requirements

- is fairly set forth." A verification made by one upon understanding or upon in

formation or belief should state the basis of his understanding or the sources of

his information or the grounds of his belief." Where all the allegations of a plead

ing are positive, a verification containing the words “except as to those matters

alleged on information and belief” is equivalent to an unqualified verification.“

Defects, objections and amendments—Lack of verification may be waived‘' or

cured by permission of court,“ or by act of parties."

ing is amendable when not affecting the merits of the controversy."

The verification of a plead

In most

states a defect in a verification, capable of amendment, cannot be taken advantage

of for the first time on appeal.” Where a. pleading lacks a verification and one

is essential, motion to strike out the pleading is the proper remedy.” It is not

demurrable."

17. Bankruptcy petition. In re Vastbind

er. 126 Fed. 417.

78. In re Vastbinder, 126 Fed. 417.

A verification in which facts sworn to on

knowledge are not distinguished from those

sworn to on information and belief is not

positive. Id.

79. In re Mahoney's Estate, 88 App. Div.

[N. Y.] 140.

Where a verification by an attorney shows

that all the papers nre in his hands. that he

is more familiar than the petitioner with the

facts. and that they are such as must have

been almost entirely in his personal knowl

edge sufilciently shows why verification was

not by petitioner. Id.

Under rule 48 of the rules of the circuit

court in suits in equity, it is proper to strike

a. plea which is sworn to by the attorney of

the defendant. it not appearing that the de

fendant himself is absent from the state.

Moore v. Clem [Flat] 84 So. 805.

80. Under Code Clv. Proc. I 448, providing

that verification must be by aflidavit of a

party. verification of an answer by one of

several defendants is sufficient. Butterfield

v. Graves. 138 Cal. 165, 71 Pac. 610.

81. Under Code Civ. Proc. 5 626. verifica

tion of a pleading of a domestic corporation

may be made by one of its officers. A director

is an officer. Eastman v. York State Tel.

Co., 86 App. Div. [N. Y.] 562.

83. The word "instrument" imports a

writing. Abbott v. Campbell [Neb.] 96 N. W.

591.

Under Code 1883. I 25!. requiring a verifi

cation to be that the pleading ls true to

the knowledge of the person making it, ex

cept as to those matters stated on informa

tion and belief, and as to those matters. that

he believes it to be true, a verification that

afi‘lsnt has “read the same. and knows the

contents thereof. that the facts set forth

therein of his own knowledge are true. and

that those stated on information and be

lief he believes to be true." is insufficient.

Carroll v. McMillan. 138 N. C. 140.

83. Gillette v. Noyes. 86 N. Y. Supp. 1062.

84. Kieley v. Barron 8; C. Heating & Pow

er Co., 87 App. Div. [N. Y.] 317.

85. After a. submission of specifications of

objection to bankrupt‘s discharge upon evi

dence which fully sustains them. an objection

to them for lack of verification is too late.

In re Robinson, 123 Fed. 844.

Under Sand. & H. Dig. 5 5776. an Objec

tion to a. complaint for want of verifica

tion cannot be taken after judgment. Ran

dall v. Sanders [Arie] 77 S. W. 66.

86. Where leave is granted to a. party to

swear to his answer within a stated time.

and within that. time a sufficient amdavit is

appended to the answer while on file. the

mere omission of the clerk to place the file

mark on such affidavit does not require the

court to strike out such answer or affidavit.

Jackson v. Dutton [Fla] .15 So. 74.

81. Defect in that verification upon infor

mation or belief fails to state sources of in

formation or grounds of belief is not cured

by the Joint affidavit of others that the alle~

gations in the complaint and afi‘idnvit are

true. Gillette v. Noyes. 86 N. Y. Supp. 1062

88. Petition in bankruptcy. In verifica

tion. facts baled on knowledge not distin

guished from those based on informntion.

held might be remedied by amendment. in

re Vastbinder. 126 Fed. 417; Smith v. Nowell.

32 Wash. 369, 73 Pac. 369.

88. Ball. Ann. Codes & St. I 6535.

v. Nowell. 32 \Vash. 369, 73 Fee. 369.

Objection to the verification of a petition

that it does not appear to have been sworn

to before the surrogate the jurnt signed

by the surrogate. reciting merely "SUbSCI‘IbQ-(I

to before me." cannot be made for the first

time on appeal. In re Mahoney's Estate. 88

App. Div. [N. Y.] 140.

00, 91. Butterfleld v. Graves, 138 Cal. 165.

71 P10. 510.

Smith
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WAR.

The rules of international law control and regulate parties with reference to

their rights on the high seas during war, and they cannot be changed by the munici

pal regulations of any single power." Generally speaking, forts, cities and lands

taken from the enemy are called conquests; movables taken on land, booty; on the

high seas, prize."

Rights of neutrals—On the sun—A neutral has a right to trade with a bellig

erent. provided she does not force, or intend to force, a hicckade or carry contra

band goods," but the act of carrying to an enemy articles directly useful in war

is a wrong for which the injured party may punish the neutral taken in the act.”

Authorities do not agree in defining what articles are contraband.“ Articles or

material which by their nature are fit to be used in war are generally regarded as

such," but as to articles of uncertain or ambiguous use there is no fixed rule.“

One class of writers contends that all such articles are contraband, while another

contends that inquiry may be made for determining their probable use in the par

ticular instance. The latter seems to be the better rule." The status of such

articles is frequently fixed by treaty.‘ Such treaties are binding only on the powers

making them, and are not afiected by treaties of either with other powers.’ The

mere presence of contraband articles on board ship as an incident of the voyage.

without proof or circumstances sufficient to justify the belief that the ship owners

or their agents knew they were violating the laws of neutrality, will not justify

the seizure of the ship, but only of the contraband articles.3 Knowledge on the

part of the ship owner of the presence of such articles, or conduct showing such

knowledge involves the whole ship.‘ If a substantial part of the cargo consists of

contraband articles, the presumption arises that the voyage was undertaken in vio

lation of the duty of a neutral, and with intent to aid the belligerent adversary.‘

if the owners of the vessel also own the cargo and the latter is contraband, both

are subject to confiscation.“ A neutral vessel may forfeit her neutral character by

the fraudulent conduct of her master, by false destination, or by resisting search.’

A blockade runner is ab initio in delicto, and is liable to capture and condemna

tion not only on the outward but on the return voyage, notwithstanding the fact

that her homeward-bound cargo may be innocent merchandise.‘ After reaching

her home port she may resume her neutral character, and, having done so, her pre

OI. The Jane. 37 Ct. Cl. 24.

98. High seas include all waters on which

a court of admiralty has jurisdiction. U. S.

v. Dewey, 188 U. S. 254, 47 Law. Ed. 463.

94. The Galen, 37 Ct. Cl. 89.

NS, 08, M. The Atlantic. 37 Ct. Cl. 17.

98. The Atlantic. 37 Ct. Cl. 17. Horses

may or may not. be contraband of war, ac

cording to the circumstances of the case.

Where they may be of service to the com

batants they are. but where they are clearly

for the use of noncomhatants they are not.

The Lucy. 37 Ct. Cl. 97.

in). The Atlantic, 87 Ct. Cl. 17.

1. The James 8: William. 37 Ct. Cl. 303.

By the treaty between the United States

and France of Feb. 6. 1778 (8 St. at L. p. 12.

art. XXIV), horses were made contraband of

war. The Lucy. 37 Ct. Cl. 97.

2. The most favared nation clause in

treaties refers only to rights in the ports or

the parties. The James & William. 37 Ct. Cl.

303. Treaty of 1778 (Pub. Treaties. p. 210,

art. JGCIV) declaring tar and turpentine not

abrogated by treaty of France with England.

1794 (Pub. Treaties p. 2'8. art. XVIII). Id.

8, 4. The Atlantic. 37 Ct. Cl. 17.

5. The Atlantic. 37 Ct. Cl. 17. At the time

of the seizure of a. vessel by France. it was

loaded with horses. which constituted a large

part of the cargo. and were destined for an

English port, that country being then at war

with France. Horses were then considered

contraband of war. Held. that France was

justified in seizing the vessel and condemn

ing it and its cargo. there being a presump

tion that such cargo was intended for the

military use of England. French spoilation

claims. Id.

0. The Lucy. 87 Ct. Cl. 97.

1. The Galen, 87 Ct. Cl. 89. Where a yes

sci carrying contraband was falsely docu

menth or cleared for a false destination.

or was guilty of fraud. it was liable to con

fiscation from the time it left the home port

until it returned thereto, together with the

cargo on the return voyage. though that

might be innocent. A vessel clearing for a

neutral port but carrying contraband to a

belligerent port held subject to seizure and

condemnation. The Lucy. 37 Ct. Cl. 97.

8. 9. The Galen. 37 Ct. Cl. 89.
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vious conduct is not open to inquiry.‘ The war vessels of belligerents have a right

to stop and search neutral vessels on the high seas for the purpose of obtainin;_r

evidence of their neutrality and that of their cargo." The deliberate and con

tinued resistance of search renders the confiscation of the vessel justifiable." The

right of search is preliminary to the right of seizure and the right of seizure de

pends upon the result of the search." A neutral vessel, properly documented, car

rying an innocent neutral cargo, with no intent to run a blockade, is subject to

search, but not to seizure, and must be released as soon as searched." If a seizure

is unjustifiable, the captors are liable in damages to the owners, and the vessel will

be released.“ A neutral vessel voluntarily sailing under belligerent convoy is sub

ject to capture and condemnation as a part of the hostile force,“ but when slu

separates from the convoy, voluntarily or involuntarily, she is no longer a part of

such force and is not subject to capture as such." Where a neutral vessel, seized

by a belligerent, is being taken to a port to undergo prize proceedings, her rescue

by her master and crew is unlawful." The justifiability of the seizure is deter

mined in the condemnation proceedings before the prize court of the power mak

ing the capture," and until such proceedings are had the captors have no right of

property in the captured vessel or her cargo." It is the duty of the captors to

preserve the captured vessel in its original condition,” to take it into port with

reasonable dispatch, and there institute legal proceedings for the purpose of de

termining the lawfulness of the capture,“ and to give the captain and the crew

every opportunity to defend the vessel in such proceeding.“ Deprivation of the

latter right renders the condemnation prima facie illegal, and the alleged illegality

of the voyage cannot be considerec .” The proceedings to condemn must be in all

respects legal, or the judgment will be vitiated.“ The presumption is that a

seizure is properly made, and the burden is on the seized vessel to show that it is

not." A protest made at the time is competent evidence to show the circum

10. The Jane, 87 Ct. Cl. 24; The Nancy, 37

Ct. Cl. 401; The Mary, 87 Ct. Cl. 33. This

right is essential to the exercise of the right

of capturing enemy‘s property, contraband of

war and vessels committing a breach of

blockade. The Jane, 87 Ct. Cl. 24.

11. Act of July 9. 1798 (I St. at L 578). au

thorizing merchant vessels to carry arms

could not change this rule. Seizure and con

demnation of resisting neutral vessel held

justifiahle. The Jane. 37 Ct. Cl. 24; The

Mary, 37 Ct. Cl. 33; The Galen, 87 Ct. Cl.

89. A court cannot differentiate degrees of

resistance which will render a vessel so re

listing liable or not liable to condemnation.

The Jane, 37 Ct. Cl. 24.

12. The Nancy, 87 Ct. Cl. 401.

18. The Galen, 87 Ct. Cl. 89. Where an

American vessel carried the. passport or sea.

letter provided for by the treaty (art. XXV).

it was a case of free ships make free goods

(art. XXIII). and the cargo could not be

condemned for want of evidence of its neu

trality. The James & William. 37 Ct. Cl.

303. The register of an American vessel in

the eighteenth century was conclusive evi

dence in French prize courts of her American

character and of the nationality of her own

ers. Could be impeached only by application

to the government issuing it. The Conrad.

37 Ct. Cl. 459.

14. The Happy Return, 87 Ct. Cl. 262; The

Nancy. 87 Cl. Cl. 401.

IR. The Galen. 37 Ct. Cl. 89.

IO. Deprivation ot the right of search

while under convoy not a. deprivation of any

thing when vessel is innocent. The Galen,

37 Ct. Cl. 89.

17. Retaking of vessel and sale at a ne

rifice destroy right to compensation. The

Mary. 37 Ct. Cl. 38.

18. The Happy Return, 87 Ct. Cl. 262.

19. The Sally, 37 Ct. Cl. 74.

20. Unlawful to break open the hatches

and remove the cargo. and to destroy the

ship's papers. The Nancy, 37 Ct. Cl. 401.

21. The Nancy. 37 Ct. Cl. 401.

22. The Nancy, 37 Ct. Cl. 401. The master

of a. neutral vessel, seized by a. belligerent,

has the right to appear and defend his ship

and cargo before a. prize court against the

charge of illegality of the voyage. Failure

to grant this right renders the proceedings

prlma tacie illegal. Master taken aboard

privateer making capture and not landed

until vessel sold. The Bully. 37 Ct. Cl. 74.

This right well settled in eighteenth cen

tury and that there must be a. regular judi

cial proceeding. The Snow Thetis, 37 Ct. Cl.

470.

28. The Sally, 37 Ct. Cl. 74.

M. The Nancy, 87 Ct. Cl. 401.

25. The Nancy. 37 Ct. Cl. 401. No presump

tion that the required papers were on board.

The Sally, 87 Ct. Cl. 542. The presumption is,

where the decree in silent in regard to the

appearance of the owners. and in the ah

senre of protest or proof that they were de

nied a, hearing. that they were given an

opportunity to defend. The Snow Thoils, 37

Ct. Cl. 470.
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stances of a capture, what was done with the crew, and the fact of the sale of the

vessel.“ The inability of a master to make protest at the place where his goods

were seized may be inferred, where it does not appear that he had an opportunity

of doing so, and promptly made protest on the day of his return.” A neutral

nation has nothing to do with the enforcement or consummation of a belligerent’s

rights, and owes to either belligerent only limited rights of liespitality."

Prize money and bounty—Captures of war inure to the government and can

become private property only by its grant.“ By the statutes of the United States,

prize money or bounty is given to the vessels making the capture. In case the

property is brought in and condemned as prize, the net proceeds of its sale, when

the prize was of superior or equal force to the vessel or vessels making the capture,

and one-half thereof when it was of inferior force, is divided among the captors,

the other half, in the latter case. going to the government." In case a ship or

vessel of the enemy is destroyed in battle or it becomes necessary to destroy it by

reason of injuries received therein. a sum called bounty is paid to the officers and

crew of the ship or ships destroying it.“1 A capture is complete when the ship

is brought to and boarded by her captors, even though her flag is not then hauled

down or a prize crew put aboard." Until condemnation, captors acquire no

absolute right of property in prizes, but they are taken subject to the right of

the government to restore them to their original owners." Captors of vessels as

prize of war, the proceeds of which prize courts have ordered restored to the claim

ants with damages and costs, are not liable therefor, where the libels were filed

by the United States in its own behalf, praying a forfeiture to it, and alleging a

capture pursuant to instructions from the president.“ In such cases, the prize

court may enter a decree against the United States for such damages and costs."

Naval vessels not within signal distance of a capture are not vessels making the

capture, and cannot be considered in estimating the relative force of captor and

prize, for the purpose 01' determining the proportion of the prize money to which

the captor is entitled. even though their proximity may have induced the surrender

of the prize to an inferior force." What is signal distance must depend upon the

facts in each particular case." Vessels used by the navy as colliers, manned prin

cipally by unenlisted men, and armed only for purposes of defense, are not, though

83. U. S. v. Ofllcers & Crew of U. S. 8.

Mangrove. 188 U. S. 720. 47 Law. Ed. 664.

83. Government is absolved from liability

when this right is exercised. U. S. v. Dewey.

20. The Sally, 37 Ct. Cl. 74.

27. The Lucy, 37 Ct. Cl. 438.

28. The Happy Return, 37 Ct. Cl. 262. In

1806. Sweden and the Netherlands by allow

ing American vessels to be detained in their

ports while prize proceedings were prosecut

ed in French courts. allowed the right of

asylum to be abused and violated the treaty

obligations which they owed to the United

States. The United States released such

claims and elected to hold France alone re

sponsible and hence must be held to have re<

leased other nations whose obligations were

the same. But where a neutral nation per

mitted American vessels to be condemned in

its own ports by French consular courts. or

permitted a seizure to be made in its waters.

it alone would be held responsible. Id.

29. U. S. v. Dewey, 188 U. S. 254. 41 Law.

Ed. 463.

30. U. 8. Rev. St. I 4630 (U. 8. Comp. St.

See U. S. Rev. St. tit. LIV. §§
1901, p. 3182).

190l_ pp. 312646134652 (U. 8. Comp. St.

3129). U. S. v. Dewey, 188 U. S. 254, 4'! Law.

Ed. 463.

3|. U. S. Rev. St. | 4635 [U. S. Comp. St.

1901. p. 3134). U. s. v. Dewey. 188 U. s. 254.

47 Law, Ed. 463.

188 U. S. 254, 47 Law. Ed. 463.

84. U. S. v. The anuete Habana. 189 U.

S. 453, 47 Law. Ed. 900.

35. U. S. v. The Paquete Hahana. 189 U. S.

453, 47 Law. Ed. 900. An exception to the

findings of a commissioner as to the damages

to be awarded in such cases, on the ground

that they were not warranted by the evi

dence. raises the question as to whether or

not such damages were excessive, where all

the evidence is attached to the commission

er's report. Damages awarded held excess—

ive. Id.

36. U. S. Rev. St. 5 4630 (U. S. Comp. St.

1901, p. 3132). U. S. v. Officers & Crew of

U. S. S. Mangrove, 188 U. S. 720, 47 Law. Ed.

664.

37. U. S. v. Ofllcers 8: Crew of U. S. S.

Mangrove, 188 U. S. 720, 47 Law. Ed. 664.

A vessel is not within signal distance of an

other making a capture, when they are

twelve or fifteen miles apart. and the vessel

making the capture is equipped with boat

flags instead of signal flags (so as to be
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within signal distance of a capture, entitled to share in the prize money." Cap

tors of vessels are entitled to prize money only when they are delivered to the

proper authorities, secure from the hostile force." When they are destroyed to

prevent recapture,‘o or when they are raised and floated and are afterwards, by

reason of injuries received in the engagement, lost in an endeavor to take them to

the nearest practical port at which they can be reconstructed, the captors are not

entitled to prize money, but to bounty.‘1 An enemy’s war vessels, run ashore in

battle and sunk by their own commanders, which are afterwards raised, recon

structed and commissioned in the navy, are vessels captured and appropriated to

the use of the United States, and therefore lawful prize of war for the benefit of

their captors." Naval stores captured at a naval station by a naval force of the

United States, as a result of a naval engagement, are prize of war,“ but barges

propelled by sweeps and by poling, and nonseagoing floating derricks or wrecking

boats without means of propulsion, the property of private citizens are n .“

Property taken from vessels, for the capture or destruction of which prize money

or bounty is paid, has the same legal status as that of the vessel to which it be

longed.“ The statute does not contemplate a division of the grant and an award

of prize money and bounty in respect of the same transaction, unless the capture

embraces distinct and separate properties.“l

Prize courts—The district courts of the United States are prize courts, and

have jurisdiction to take cognizance of a libel for the condemnation of prizes of

war, and to adjudicate the question of prize or no prize." The right of appeal

in such cases is direct to the supreme court of the United States, without regard

to the amount in dispute.“ The fees of the various ofiicers having to do with

the condemnation proceedings are fixed by statute.“

entitled to prize money under U. 8. Rev. 8t.

4 4632'. U. 8. Comp. St. 1901. p. 8183). Id.

88. Cannot render aid. U. S. Rev. St. 11

4683 [U. 8. Comp. St. 1901. p. 3133]. U. S.

v. Dewey, 188 U. S. 254, 47 Law. Ed. 463.

89- The Santo Domingo, 119 Fed. 386.

40. Such destruction is not an appropria

tion for the use at the government within

the meaning of U. S. Rev. St. 5! 4616. 4624,

1625, or order 492 of the navy department.

The Santo Domingo, 119 Fed. 886.

41. U. 8. Rev. St. 5 4635 (U. 5, Comp. St.

1901, p. 3134). U. S. v. Taylor. 188 U. S.

:83. 47 Law. Ed. 477.

42. U. 8. Rev. St. 5! 4624, 4625 (U. 8.

Comp. St. 1901. p. 3130). Have not been sunk

or otherwise destroyed within the meaning

of the bounty provisions of the statute. U. 8.

Rev. St. 4 4636 (U. 8. Comp. St. 1901. p. 8184).

though left in such condition that they could

not be floated by any of the means ordinarily

possessed by a naval force. U. S. v. Dewey,

188 U. S. 254. 47 Law. Ed. 463.

48. 12 Stat. 600. c. 204, l l; 18 Stat. 306.

c. 174. Captures on land are made as prize

for the benefit 0! the captors only when they

come within the scope of prise statutes. U.

S. v. Dewey, 188 U. 8. 254. 47 Law. Ed. 463.

44, 46. U. S. v. Dewey. 188 U. S. 264. 47

Law. Ed. 463.

40. U. S. v. Dewey, 188 U. S. 254. 47 Law..

Ed. 463. Appliances and outfit taken from

an enemy's vessels or war. sunk or otherwise

destroyed during battle. are not the subject

of prize. but are included within the Wnrd!

"ship or vessel of war" within the statute

awnrdln‘ bounty for the destruction of such

vessels [U. 8. Rev. St. I 4636 (U. 8. Comp.

St. 1001. p. 8134)]. Id. Entire equipment.

including everything necessary for the pur>

poses of the vessel included. U. S. v. Taylor

188 U. S. 283. 47 Law. Ed. 477. Contra, The

Santo Domingo, 119 Fed. 886.

47. U. S. v. Sampson, 19 App. D. C. 419

The supreme court of the District of COlum~

bia. sitting as a. district court or the United

States, has the same jurisdiction in such

cases as other district courts [Rem St. D.

C. 4 7621. Id.

48. Act of Congress of March I. 1891 (26

Stat. 826). U. S. v. Sampson, 19 App. D. C.

419. An appeal from the supreme court of

the District of Columbia does not lie to the

court of appeals of the District, but to the U.

8. supreme court. Rev. St. U. S. B 695, 698.

and acts of Congress of March 8, 1891. I 5 (2"

Stat. 826). and Feb. 0, 1893. § 7 (27 Stat. 434)

construed. Id.

40. The district attorney is entitled to

compensation for his services in prize cases

in addition to his rezular compensation or

salary. Rev. 8!. 5! 4646, 4647 (U. 8. Comp. St

1901, p. 8138) allowing him to retain a. sum

not exceeding $3,000 a year in addition to

his maximum compensation or salary, were

not repealed by 29 Stat. 178 (U. 5. Comp

St. 1901, o. 611). providing salary for such

officers, nor is he required by that act to

cover the allowances so made him into the

treasury. The Aduln. 127 Fed. 849; Id.. 127

Fed. 853, A marshal may be allowed com

pensation nuside of his statutory fees (or

services rendered outside of his district In

transferring a prize to another district under

order of the court. Services authorized by

Rev. St. U. S. I 4629 (U. 8. Comp. St. 1901.

p. 8182). 8500 held adequate compensation

The Adula, 127 Fed_ 849. The statute in re~
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French spoliation cIainzs.-—Under the treaty of September 30th, 1800, between

the United States and France, the former assumed and agreed to pay certain of

the claims of its citizens against the latter, arising from the seizure of American

vessels during the war between England and France, and generally known as the

French Spoliation Claims. By virtue of this treaty, the United States is liable

only for such damages as could have been collected from France.“ Where neither

the American registry of the vessel nor the citizenship of the owners is established,

there can be no recovery under the act.‘1 Insurers have no higher standing in court

than the owners, and if the latter cannot recover, the former cannot.“

WAREHOUSING AND DEPOSITS.

Who are warehousemen and depositaries.—A warehouse is a place used for the

reception and storage of goods and merchandise, and a warehouseman is one who

keeps it for hire," holding the goods“ under an obligation to return." “Deposi

tory” and “depositary” have meanings much akin to these“ but are commonly

significant of the keeping of valuables.

certain circumstances."

A carrier becomes a warehouseman under

Licensing and public regulation of such business is a matter of statute, appli

cations of the statutes having been made in the cases cited.“ The grain and ware

house statutes of Minnesota do not cover transactions had by a. domestic corpora

tion in a sister state."

gard to fees to be paid prize commissioners

merely fixes their maximum compensation,

and does not require the court to allow them

the amount specified for services rendered

during the year. U. S. Rev. St. I 4647 (U.

S. Comp. St. 1901. p. 3138). 1d. The auc

tioneer selling the prize is entitled to rea

sonable compensation for his services. 1d.

Allowance or 8500 each to appraisers (or

services completed in part of one day held

reasonable and approved. Id. The clerk of

the district court is not entitled to a com

mission on money paid on a. stipulation in a

prize case, where the same is by agreement

of parties deposited in the registry of the

court instead of with the assistant treas

urer as provided by statute, but only to his

ordinary costs and the fee or $25 allowed

for his services in prize cases [Rev. St. U. B.

H 4623, 4626, 828 (U. 8. Comp. St. 1901, pp.

3130, 313i. 635)]. Id.

50. The Nancy, 8'! Ct. Cl. 401. \Vhere the

French authorities impressed goods and

gave the American owners evidence of in

debtedness which the French government

would acknowledge, it was a debt within art.

5 of the treaty of 1778, but where they re

fused to give such evidence of indebtedness.

the owners are entitled to indemnity for il

legal seizure. The Lucy, 37 Ct. Cl. 97. Where

vessel was recaptured by English and a Brit

ish court decreed halt the value of the ves

sel to be paid to the recaptors. France was

not bound thereby except as a mere measure

of damages suffered by the owners of the

vessel. The Nancy, 37 Ct. CL 401.

See also supra. as to what spoliations will

support this right.

51. Condemnation justified on ground that

one of the owners was a British subject. Na

tionality of others did not appear. The

\‘andeput, 37 Ct. Cl. 396.

52. The Vandeput, 37 Ct. Cl. 396.

$8. Cyc. Law Dict. "Warehouse"

23 Me. 47); "Warehouseman."

54. Actual change of possession is neces

sary. In re Rodgers [C. C. A.] 125 Fed. 169.

55. A milling corporation which stored

wheat till it was milled. issuing wheat stor

age certificates, was held not a warehouse

man nor the certificates negotiable. Wash.

County Nat. Bank v. Motter, 97 Md. 645.

58. Cyc. Law Dict. “Depositary.”

57. Carriers, I 10, 1 Curr. Law, p. 431.

68. Under lawn of Team-nee, n ware

houseman is not required to give a new bond

on change of location [Code Tenn. §§ 3381,

2597]. Bailey v. Wood, 24 Ky. L. R. 801, 69

S. W. 1103.

Under the law. 01 Illinois, the management

of elevators of class A is a public employ

ment and owners are held strictly to this

relation in the management or their ele

vators. Hannah v. People, 198 Ill. 77, 64

N. E. 776. The Illinois act allowing owners

of class A elevators to store their own

grain and mix it with that of others and deal

in their own warehouse receipts, violates

the constitution classifying public elevators

and forbidding the mixing of grain [Laws

Ill, 1897, p. 302; Const. 111. Q 13]. Id. The

constitution does not forbid storage of own

Ieg's grain in vacant places in elevator.

59. In re St. Paul A: K. C. Grain Co., 89

Minn. 98. 94 N. W. 218. Grain receipts is

sued by a Minnesota corporation covering

grain in elevators in that and other states

without specifying particular elevators cov

ers only grain in Minnesota. such receipts

not being authorized by the laws of the oth

er states. Id. Grain receipts covering grain

in “the system of elevators" of the issuing

corporation are not so indefinite as to the

grain covered as to render them void. Id.

(citing
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A storage contract to be implied from delivery and possession in store requires

proof of actual possession." The statement of one that his warehouse was at a

certain number did not constitute a contract to store at that number.“ In order

to prove delivery to an agent, his authority must be shown."

Warehouse receipts must represent goods actually stored at time of issuance,"

but though a partner may have perpetrated a fraud on his partner in issuing re

ceipt in firm name, bona fide purchaser will not be affected.“ A warehouseiuan

may issue receipts for his own property stored in the warehouse and pledge sueh

receipts as collateral security for his own debt." It may be signed by a third per

son, whose signature was under the wareliouscman’s supervision.“ Warehouse re

ceipts not in accordance with the statutory requirements are admissible to prove

the actual delivery of the grain." Receipts for grain pledged to secure notes are

to be construed independently of the notes they secure, and those covering grain

in other states are to be construed according to the laws of the states where situ

ated.“

At common law, the transfer of a warehouse receipt absolutely or as collateral

security for a loan vests in transferee title to the property represented ;°' but to

constitute a pledge by transfer of warehouse receipts, the receipts must have been

issued by one in actual possvssion." Where there was a proven deficiency of goods

to meet receipts so that either they had been issued without receiving possession

or the goods had been converted, the holder of the receipt must prove goods in store

when the receipt issued." The laws of Kentucky place warehouse receipts on the

footing of bills of exchange, and negotiable character is not limited to transactions

had in Kentucky with citizens thereof." ~One taking warehouse receipts assumes

risk of a landlord’s prior lien."

A milling company storing wheat to be manufactured into flour, the wheat

in no case being withdrawn but paid for as manufactured, is not a warehousemau

within an act giving a preference to holders of warehouse receipts on insolvency."

Care and protection of goods stored—A gratuitous bailee is bound to use only

ordinary care in keeping and caring for deposit." A warehouseman must exerl

vise reasonable care to preserve goods from injury by contact with other goods."

Q. Possession of trunk by warehfiuee- 06. Ala. G. B. R. Co. v. Clark. 136 Ala.

man in not shown where there is no proof 450,

on that question except an arrangement for 01. Bailor not necessarily der-rived of

storing over the telephone and delivery of

trunk to an expressman to take to ware

house. Young v. Seattle Transfer Co.. 38

Wash. 216. 74 Pac. 376.

61. Kennedy v. PortmannI .7 Mo. App.

253. 70 8. W. 1099.

Q. Where there is no evidence or author

Iiy of a. company's agent to receive goods

from a sheriff for custody pending attach

ment, evidence of sheriff's deputy as to levy

and entrusting to company is inadmissible.

Koyukuk Min. Co. v. Van De Vantor. 80

Wash. 885. 70 Pac. 988.

68. No presumption that. grain was stored

in violation of statutory requirements. Mll

Iiorn v. Clow, 0 Or. 169, 70 Pnc. 898. There

must be an actual change of possession to

constitute a warehousing. In re Rodgers

[C. C. A.] 135 Fed. 169.

64. Farmer v. Eiheridize. 24 Ky. L. R.

649. 69 S. W. 761. Fan! that the tobacco for

which receipt was issued to a son by member

of firm belonged to partner issuth receipt

did not invalidate some. Id.

6. Miilhiser Mtg. Co. v. Gallago Mills Co.,

101 Va. 578. But see auprn. Hannah v. Poo

pie. 198 iii. 77, 84 N. E. 77“».

right. to recover grain or its value by reason

of evasion as to charges. Kramer v. N.

W. Elevator Co. [Minn] 98 N. 1V. 96.

68. In re 8!. Paul & K. 0. Grain Co.. 89

Minn. 98. 94 N. W. 218.

89. Code Va. 1887. M 1791, 1792. does not

change rule of common law an to unlicensed

warehousemen. Millhiser Mfg. Co. v. Galleria

Mllll Co., 101 Va. 679.

70. In re Rodgers [C. C. A.] 125 Fed. 163

11. Failing to do so he cannot be protect

ed. Milliorn v. Clnw, 42 Or. 169. 70 Pac. 39!

72. Ky. St. G 4770. Farmer v. Ether-Mae.

24 Ky. L. R. 649. 69 8. W. 761.

18. Right of distress for rent good against

holders of warrant. American Pig Iron 5

W. Co. v. Binnemahoning X. & C. Co.. 206 Pa

403.

14. Wash. County Not.

97 Md. 646.

75. Mayor v. Gershueher, 207 111. IN. 69 N.

789

Bonk v. Morin

E. .

70. Sibley Warehouse & Storage Co, v

Durand & Kasper Co.. 102 Ill. App. 406. In

struction held not open to the construction

that the bailee need only use reasonable dih

gonvo to prevent the grain hein: mixed with
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or other causes originating while they are in storage." He is not charged for

grain below grade spoiled by delay of deposiior in acting on advice of inspectors

to mix with higher grade.“ A carrier storing goods is liable for their destruction

by fire from adjoining prt‘lillei‘i, where it had knowledge of the dangers from

proximity to such premises and took no steps to guard against same." A liability

for negligence of warehouseman turning over cotton to compress is not shown by

failure to require a compress receipt according to custom between the parties.“

An agreement to furnish any desired temperature does not dispense with all care

to provide a proper one if the bailor specifies none," but where the bailor merely

hires space, he bears his own loss from improper care of stored goods.82 Failure

to remove vegetables from cold storage on learning that temperature was not proper

does not render plaintiff guilty of contributory negligence as a matter of law.“

Evidence“ tending only to show whether the fire department was promptM or

declarations after a fire" are irrelevant. The unexplained collapse of a warehouse

may raise an inference of negligeneez" but the fact that goods were destroyed by

fire does not." It may be shown that similar goods were not affected injuriously.”

A receipt to a warehouseman on return of the goods reciting their return “in good

condition” is not conclusive on receiptor in an action for injury thereto.“0 The

real owner may recover for injury through deposit made by another, the ware

houseman being informed as to ownership at time of receiving articles.’1

Insurance—A contract to insure is not found in a mere statement in receipt:

“All cotton stored with as fully insured?" The owner may recover where or

ticles are deposited with the warehouscman on his statement that they would be

insured under his policies, and the general policies paid to the warehouseman cover

other grain or being converted to his own to non- at n plrth'ulnr place. Kennedy v.

use. Mayer v. Gersbacher. 207 Ill. 296. 69 Portmann, 97 Mo. App. 258, 70 8. IV. 1099.

N. E. 789. Instruction held not to place Of injury to crop of prunel stored (or eur

burden on either party as to agreement al-itlg purponel. Arnold v. Producers' Fruit

lowing substitution. that being the office of Co.. 141 Cal. 738. ’75 Pac. 326.

another instruction which expressly told the 85, 88. Where fire did not originate in

jury that the burden was on defendant. warehouse. a question as to how long. judg

Id. ing from condition of warehouse. the fire

17. Elevator company will not be liable had been burning when fire department ar

for injuries to grain traceable to causes ante- rived was incompetent. Lyman v. Southern

dating deposit. 5. A. Trufant Com. Co. V. R. Co.. 132 N. C. 721. Likewise declarations

Yazoo & M. V. R. Co.. 111 La. 633. of defendant's agent a few days after fire.

78. B. A. Trufant Com. Co. v. Yazoo & M. t Id.

V. R. Co., 111 La. 633. i 81. “'arehousc collapsed without any ex

". Liability not affected by insurance; traordinary violence or any reason outside

contracts of baiior. Judd v. N. Y. 8: T. S. S- of defects in wharf on which it was erected.

Co. [C. C. A.] 117 Fed. 208. This is not conclusive but subject to re

80. Bashinsky dz Co, v. Seals. 135 Ala. huttal. Foster v. Psc. Clipper Line. 30 Wash.

357. 515, 71 Pac. 48. Where court charged that

81. A cold storuge retell)! provided that burden was on plaintiff to establish negli

the company would furnish any desired tem- gence and if evidence was evenly balanced

Derature but would not guaranty results. all issue should be decided by defendant. court

,L'nOdS stored at owners‘ risk, company not properly refused to charge that if jury were

liable for loss by fire, water. leakage. etc. unable to determine cause of collapse find

This did not. relieve the company from pre- ing should be for defendant. Id.

serving a proper temperature where none 88. Insufficiency of evidence of negli

was specified nor from its duty to keep but- gence. Lyman v. Southern R. Co., 132 N. C.

ter stored away from injurious odors. Ru- 721.

dell v. Grand Rapids Cold Storage Co. [Mich-1 so. “'here butter stored in a. warehouse

99 N. W. 756. was injured by offensive odors, evidence

81 Lessee of a room in a refrigerating that other butter stored was not injured

plant operated at his own risk. Terry v. was admissible on the question of negligence.

Mattoon I. 8: S. Co.. 103 Ill. App. 265. Rudell v. Grand Rapids Cold-Storage Co.

N. Advertisement of proprietor announe- [Mich.] 99 N. W. 756.

- lhg'filniform temperature" admissible. Rett- 90. Comerford v. Smith, 28 App. Div. [N.

ner v. Minn. Cold-Storage Co.. 88 Minn. 352. Y.] 638.

93 N. W. 120. ‘ 91. O'Connor v. Moody, 90 App. Div. [N.

84. Sulelelcy of evidence to go to jury Y.] 440.

on question whether there was a contract 92. Atwater v. Hannah, 116 Ga. 745.
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his property and exceed his loss." He is entitled to insurance on goods stored

without diminution, though policy taken without his knowledge ;" but under gen

eral policies covering all goods stored must show that he has not been indemnified

for the loss by other insurance." Goods stored are within a policy covering goods

“held in trust.”“

Damages.—A cotton compress company losing cotton delivered to it is liable

for value at time of discovery of loss and not value at time of suit." The dam

ages recoverable for conversion by licensed warehouseman is the value of the prop

erty converted.” Original cost may not be recovered for injury to work of art

where testimony fixes value at a less amount at time of accident and the article

would have some value on being restored.” Value of goods must be clearly shown.‘

The value of other owners’ property is not admissible,2 nor is evidence of a price

which might have been obtained by one who had no right to sell.8

Radalivery to bailor.—The goods must be redelivered to the bailor or owner

except where loss is excused.‘ A depositary of a trust fund must restore the fund

to the true owner on demand, although the deposit was made by an agent or trustee,

and until the demand the owner had no notice of its real character.5 Where

money of a. debtor was given to a third party pending a decision as to whether it

was exempt and if not exempt to be applied on a certain debt, the creditor was

entitled to recover it from the depositary, it being found not exempt, though debtor

was dead and his estate insolvent.“

Charges and lien therefor.—In order to recover charges, warehouseman must

keep the grain or its equivalent in the warehouse. It is not sufficient that the

amount was held in another warehouse.T An agreement to pay for services will

not be found in acquiescence under a suggestion that it be done because anticipated

benefits had not been realized.‘ His lien extends to storage services only.0 A

warehouseman has no lien as against mortgagee on property stored in violation of

condition against removal." The lien laws of New York give persons performing

storage services a right to retain chattel until charges are paid." His lien for

08. Souls v. Lowenthal, 40 Misc. [N. Y.] not material. Arnold v. Producers'

186. In an action against a warehousemsn Co.. 141 Cal. 738. 75 Fee. 326.

Fruit

to recover insurance on goods stored with

him and destroyed. where he has received on

two policies covering the goods money

enough to pay plaintiff who sues for himself

alone. the conditions of other policies run

ning to the warehouseman are not material.

Id.

1“. Southern Cold Storage & Produce Co.

v. Dechman & Co. [Tex. Clv. App.] 73 S. W.

545.

95. Friedman v. Woods Motor Vehicle Co.

[C. C. A.] 123 Fed. 413.

00. Southern Cold Storage & Produce Co.

v. Dechman 8: Co. [Tex. Civ. App.] 73 S. W.

545.

W. Hattiesburg Compress Co v

Miss. 73L

as. Plaintiff may testify as to value where

article has no market value. State v. Sulli

van. 99 Mo. App. 618. 74 S. W. 417.

00. Speculative and conjectnrai damages

may not he recovered. Comerford v. Smith.

82 App. Div. [N. Y.] 638.

1. Plaintiff testified to value in three dif

ferent amounts. Glass v. Hnuser. 88 Misc.

[N. Y.] 730.

i. In an action for injuries to prunes by

a. curlnar company with exclusive right to

sell. evidence of sales made by defendant“!

salesmen of prunes other than plaintiff's is

Johnson,

at

8. Where a prune curing contract prohib~

ited sale by plaintiff. a question whether he

could have sold the damaged prunes at the

market price prior to their sale by defend

ant was immaterial. Likewise proof that

plaintiff exhibited prunes taken from anoth

er county for purposes of comparison. Ar»

nold v. Producers' Fruit Co.. 141 Cal. 738. 76

Pac. 826.

4. Bailee for hire may excuse failure to

deliver by showing seizure under valid legal

process and that he gave bailor notice within

a reasonable time or used due diligence to

notify him. Glass v. Hnuser. 40 Misc. [N

Y.] 661. See. also. Bailment, 1 Curr. Lawv

p. 288. He must show validity of process

or that proceeds were applied for bailor's

benefit and must show time of seizure or

bailor's knowledge thereof. Glass v. Hauser.

88 Misc. [N. Y.] 780.

5. Union Stockyards Nat. Bank v. amp

bell [Neb.] 96 N. W. 608.

6. Hathorn v. Robinson, 98 Me. 884.

12:. McSherry v. Blanchfleld [Kan] 75 Pnc.

8. Temple v. Schultz [Fla] 36 So. 59.

9. But not to services in cleaning an

article in storage. Rcltionback v. Tuck. 85

N. Y. Supp. 352.

10. Allen v. Becket. 84 N. Y. Supp. 1007
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storage, accrued prior to laws extending lien as against mortgagees and sellers on

conditional sale, is not superior to such liens." The fact that receipt provides for

sale without notice will not dispense with a statutory requirement to that etlcct.“

Balance after sale for charges is to be paid by iienor into county treasury for

benefit of lawful claimant under the laws of Washington.“

Conversion.——A warehouseman may be guilty of conversion by delivery of goods

to depositor after demand by party entitled to their possession as owner.“ Where

property held by carrier under a claim for charges is attached and thereafter held

for two years and sold to satisfy its claim, the surplus being held in trust for

claimant, such carrier will not be liable to the true owner for the original value.“

There being evidence that deposit of wheat was intact at the time of an agree

ment to allow miller to use same provided the miller kept enough on hand to make

good the deposit, it was not erroneous to omit to instruct as to a conversion by

mixing before the agreement."

Actions and procedure—In suing on a bond there must be an allegation of

possession" and of breach," and even though proof fails to show a warehouse cov

ered by the bond, it suffices as to the principal.”0

A transferee of a receipt must plead the facts showing his title.“ on cross

examination, he may show that a signature by a third person was authorized.“

The amount of a storage lien must be pleaded in mitigation of damages for con

version."

Crimes and penalties—A warehouseman in Oregon, giving receipts to a de

positor of grain not in the statutory form, is properly prosecuted under the statute

punishing larceny by a bailee for conversion of grain-instead of under special pro

vision relating to warehouscmen." Criminal intent need not be proven by direct

testimony.“ The ordinary rules of criminal procedure apply.”

11. Services in cleaning article are not

subject of lien. Claim should be determined

in replevin to time of trial. Reidenback v.

Tuck, 86 N. Y. Supp. 352.

13. Lows N. Y. 1902. p. 1775, c. 608. Sing

er Mfg. Co. v. Becket, 85 N. Y. Supp. 391.

18. Laws N. Y. 1897, p. 533, c. 418. Sand

v. Rosenagel, 40 Misc. [N. Y.] 666.

14. 2 Ball. Ann. Codes & St. 5 5966. Key—

ukuk Min. Co. v. Van De \‘antor, 30 Wash.

386. 70 Fee. 966.

15. Wheeler 8: W. Mfg. Co. v. Brookfleld.

68 N. J. Law, 478.

18. Koyukuk Min. Co. v. Van De Vanter.

30 “'ash. 385. 70 Pac. 966. Sufficiency of evi

dence of lien. Id.

17. Mayor v. Gersbacher. 207 Ill. 296, 69

N. E. 789.

18. Possession of property is included in

allegation that while owner. plaintiff deliv

ered same to defendant for storage purposes.

State v. Sullivan, 99 Mo. App. 616, 74 S. W.

417.

10. Allegation that defendant received

the property and was guilty of a. breach of

the bond in that he converted the property

to his own use. State v. Sullivan, 99 Mo, App.

616. 74 S. W. 417.

I). A joint demurrer by principal and

surety to evidence will not he sustained

where a good case is made against principal

though it is shown that goods were stored

in building not covered by bond. State v.

Sullivan. 99 Mo. App. 616, 74 S. W. 417.

21. A complaint against a. warehouseman

by one who loaned On a. warehouse receipt

2 Curr. Law—1 28.

transferable by endorsement. because non

negotiable words were not written thereon.

should allege to whom the loan was made

and to whom receipt was indorsed. Bank of

Dothan v. Dawsey & Co., 137 Ala. 684.

II. Where witness for defendant stated

that receipts were signed by third persons,

it was proper to ask whether such third

persons were not authorized to sign for de

fendant. State v, Humphreys, 43 Or. 44, 70

Pac. 824.

23. Haebler v. N. Y. Cent. & H. R. R.

Co., 84 N. Y. Supp. 509.

24. Evidence sufllcient to show conversion

with criminal intent. and to require submis

sion to jury of question whether grain was

sold to or deposited with the warehouseman.

State v. Humphreys, 43 Or. 44, 70 Fee. 824.

An information for larceny alleging that

defendant being a bailee of wheat for hire.

did “fail, neglect and refuse to keep or

account for said wheat according to the

nature of his trust." by converting same to

his own use. is not bad for use of word “or”

for "and," the allegation being surplusage.

nor is it bad for duplicity nor for failing to

aver a payment to baileo for his care of the

property or a tender thereof. Id. Instruc

tions as to conversion by one not issuing re

ceipt in regular form held not an invasion of

the province of the jury. Id.

25. State v. Humphreys. 43 Or. 44. 70 Pac.

824.

28. See Indictment and Prosecution, 2

Curr. Law, p. 307.



2034 WASTE. 2 Fur. Law.

WASTE.

It is waste if a particular tenant removes or destroys or injures the realty or

fixtures to the injury of the estate,21 and so with a mortgagee having a right to

possession of mortgaged premises who assumes to sell them,“ or who being in

possession sells buildings.“ A power of appointment as to a remainder will not

enlarge a life estate so as to allow children of holder of life estate to recover for

waste from an alienee during her life, though future waste might be prevented by:

injunction.8° A nrortgagee’s right to redress for waste by a third person impair

ing the security does not depend on the mortgagor’s insolvency.“ His measure of

damages is the diminution in value of the whole property or the reasonable cost

of restoration if that is less than the diminution.“ Knowledge of the mortgage

is shown by proving service of summons iii foreclosure prior to the acts of waste.“

Removing steel beams and lintels in a building wastes the security."

A devise of “use and full control” of realty during life, where the context

shows that testator intended the devisee to have full control free from interference

by remainderman, gives an estate without impeachment of waste and an injunction

to restrain waste will not issue unless such control is used wantonly to the injury

of theremainder."

Courts of equity have jurisdiction to enjoin waste by cutting timber constitut

ing chief value of land and incidentally for an accounting for waste previously

committed.“ Waste by a mortgagee in possession may be counterclaimed in an

action for deficiency."

The allowance of treble damages for waste under the California statute is

within the discretion of the court and wilfulness should be shown.88 Where treble

damages “may” be given, the court has discretion to refuse them." They may

properly be refused where the acts of defendant have conferred benefit on the

owner and a large corresponding loss on defendant.“

WATERS AND WATER SUPPLY.

’1. Definition and Kind. 0! Water! 5 I2. Milling and Power nnd Other Non

(2035). consuming Privileges; Damn. (‘nnall and

5 2. Sovereignty over “'nlerl (2035). Race- (2046).

Q 3. nghin In Natural \Vnicroonrnel § 13. Irrigation and Wnier Supply. Com

(2035). mon-law Right. and the Doflrlne ol' Appro

§ 4. Right. in I."er and Ponds (20i0). prluiion (20MB).

5 6. Rluhtl In Subterranean and l'rrcolui- § 14. Irrigation Dilirlcln and Irrigation

In: “'nlern (2010).

i 0. Rights In 'l‘Idc “'niern (2042).

§7. Righln In Artificial “’nierl (2042).

l 8. Ice (2042).

i 9. Surface Wnierl llid Drnlmuze

Reclamation] Subnqueoun Lands (2042).

i 10. Leveel, Diken. Seuwulll, and Other

Protective Work. (2044).

5 ll. Levee, Drain-go,

Diltrictl (2045).

0'

null Reclamation

and Power Companion (2155).

515. “'nler Cnmpnnlen nnd Water §up

ply Dilirlcll; lllunlclpnl Ownership (2057).

§18. Conirncin, Gran" nnd License

(2067).

§ 17. Tori. Relating to “‘nn-rl (2070).

518. (‘rlmel Ind Olen-en nrlniln‘

“'uiern (2071).

Scope of title—While intended to cover the law of waters, including the benc

ficial use or consumption thereof for domestic use, public service. irrigation

27. Removal by tenant of fixtures and ap

pliances on premises where originally rented

constitutes waste. Champ Spring CO. v. Roth

Tool Cov [Mo. App.] 77 B. XV. 344. It by a

stranger. it ll trespass q. v., 2 Curr. Law

9. 1891.

38. Purchaser removed timber. Pollard v.

American Freehold 1.. M. Co. [Ala.] 35 So.

"7... A mortgages in possession by sale

nndgr power which is not authorized by laws

of Nebraska. who disposes of buildings on

the property and allows them to be removed

by purchasers is guilty. Sinunchticld v.

Jeutler [Neb.] 96 N. w. 642.

30. Taylor v. Adams. 93 Mo. App. 277.

31, 32. 33, M. E. H. Ogden Lumber Co.

v. Busse, 86 N. Y. Supp. 1098,

85. Wiley v. Wiley [Neb.] 96 N. W. 703.

80. Douglas Co. v. Tenn. Lumber Mfg. Co.

[C. C. A.] 118 Fed. 438.

37. Stannr'hflsld v. Jeutter [Nell] 96 N. W.



2 Cur. Law WATERS AND WATER SUPPLY § 3. 2035

and agriculture, and power or mechanical purposes, some matters pertaining to

traffic navigation and commerce,“ and fishing and fisheries" have been discussed

in other appropriate titles.

§ 1. Definition and kinda of waters—Streams are navigable and nonnaviga

ble. In order to make a stream a navigable water of the United States, it must

form, by itself or by its connection with other st rcams, a continuous highway over

which interstate or foreign commerce may be carried on.“ To make a stream

navigable by the public, it must be a public highway, that is, it must have a ter

minus where the public can enter it and one where they can leave it.“ The test

of the navigability of a stream, in the legal, technical sense of the term, is whether

or not it is capable of being used for purposes of commerce and is suitable for

the usual purposes of navigation." The question of_navigability is one of fact.“

A stream not navigable in the strict technical sense may be navigable in the mm

mon acceptation of the term if it is of suilicient depth for floatage." In determin

ing the navigability of a body of water, it must be considered in its natural condi

tion with all the natural obstructions existing in it at the time."

Where water naturally flows is a natural watercourse, though the volume

changes and though at times it may run dry." To constitute a watercourse, there

must be a stream usually flowing in a particular direction, in a definite channel

having a bed and banks, and usually discharging itself into some other stream or

body of water." A channel or other depression in the ground forming the bank

of a river, through which water escapes and flows from the river only at times of

high water, is not a natural watercourse."

§ 2. Sovereignty over waters.—The water of navigable streams and the soil

thereunder belong to the state and are under its sovereignty, in trust for the peo

ple, and are not subject to riparian claims by adjoining landowner.“2 Hence, when

wharves are erected under public grant at the end of a street, it is extended over

them to the water by operation of law.” In Tennessee, it is held that if a stream

is navigable in the legal and technical sense, the soil under it and the use of the

stream belong to the public, but if it is navigable only in the ordinary sense, the

soil under it belongs to the riparian owners, but the public has an easement in the

stream for the purposes of transportation and commerce.“ ‘

§ 3. Rights in natural watercourses.—The right of a riparian proprietor to

the flow of the water of a stream is inseparably connected with the land.“ It

842. See. also. Pollard v. American Free

hold L. M. Co. [Ala.] 36 So. 767.

88. Code Civ. Proc. ! 732. Isom v. Rex

Crude Oil Co., 140 Cal. 678. 74 Pac. 294.

over large areas and flows for a distance

without defined hanks. Blohowak v. Grochos

kl, 119 Wis. 189. 96 N. W. 551. A stream

shown to have run continuously in a certain

80. Code Civ. Proc. 6 732. Isom v. Book.

142 Cal. 666. 78 Fee. 506.

40. Refused where recovery for $2,000 was

given for oil taken and 86.000 had been spent

drilling and pumping. Isom v. Book. 142

Cal. 666. 76 Pac. 506.

41. See Bridges. 1 Curr. Law. p. 355: Fer

ries. 1 Curr. Law, p. 1207: Navigable Vt'aters.

2 Curr. Law. p. 989; Shipping and Water

Traffic. 2 Curr. Law. p. 1648; Wliarves.

43. Fish and Game Laws, 2 Curr. Law.

p. 6.

43. 44. Maingault v. 8. M. Ward 5 Co..

123 Fed. 707.

45, 46, 47, 48. Webster v. Harris [Tenn.]

69 S. W. 782. 59 L. R. A. 324.

49. Sullivan v. Dooley. 31 Tex. Civ. App.

589. 73 S. W. 82.

50. But a stream does not cease to be a

natural water course because it sometimes

runl dry or because in places it spreads

channel for over 50 years. except for a few

months in dry seasons. and before the doing

of anything to affect the natural drainage of

the land. and which drains a large watershed

and is supplied by living springs. is a natu

ral watercourse. Spink v. Corning, 172 N.

Y. 626, 65 N. E. 1122.

51. Obstructing the flow therein to the

injury of another is damnum absque inju

ria. Singleton v. Atohison, T. 8i. S. F. R.

Co.. 67 Kan. 284, 72 Pac. 786.

52. Crawford v. Hathaway [Neb.] 93 N.

W. 781.

B. Knickerbocker Ice Co. v. Forty-second

St.. etc., Ferry Co., 176 N. Y. 408. 68 N. E.

864.

54. Webster v. Harris [Tenn] 69 S. W.

782. 59 L. R. A. 824.

56. Crawford v. Hathaway [Neb.] 93 N.

W. 781.
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is a property right and entitled, as such, to the same protection as are property

rights generally, and, when vested, can be destroyed or impaired only in the in

terest of the general public, upon full compensation and in accordance with estab

lished law."

Riparian owners are entitled, as against each other, to the reasonable use of

the waters of a stream for domestic, agricultural, and manufacturing purposes.“

What is a reasonable use is a question of fact depending on the circumstances of

each particular case." But a riparian proprietor has no right so to appropriate

it as to unnecessarily diminish the quantity of its natural flow."- Storm or freshet

waters flowing in a stream may be impounded and used by any one,“ but their

free passage through a lower estate must not be hindered." An upper riparian

owner has no right to divert the waters of a stream or any portion thereof and

sell them to another." A city which is a riparian proprietor has no right, as such,

to abstract the waters of the stream for the purpose of municipal Water supply.“

The use of all the waters of a stream for ornamental purposes is unreasonable.“

Upon the mere fact that water has long flown down to him, the lower owner can

found no adverse or prescriptive rights as against an upper owner." The mere

continued use by a lower proprietor is not sufficient to make an adverse user, as

against an upper owner, which ripens into a right."

50. Crawford v. Hathaway [Neb.] 93 N. W.

781; McCook lrr. 8; Wnter Power Co. v.

Crews [Neb.] 96 N. W, 996; “'atnugs. Water

Co. v. Scott [Tenn.] 76 S. W. 888. The

right to take water from a spring or stream

is an interest in the land itself, and is as

signable. descendlble, and devlsable. Lawrie

v. Silsby [Vt.] 66 Atl. 1106. Such right can

only be lost by grant. adverse user, aban

donment. prior appropriation, or the exercise

of the right of eminent domain. Stenger v.

Tharp [S. D.] 94 N. W. 402; Cline v. Stock

[Neb.] 98 N. W. 454. The water of a river

until it reaches tide is the property of the

riparian owners. Doremus v. Paterson [N.

J. Err. & App.] 66 Atl. 304.

57. Lawrie v. Silsby [Vt.] 56 Atl. 1106.

58. Lawrha v. Siisby [Vt.] 56 Atl. 1l06:

Pierson v. Speyer. 82 App. Div. [N. Y.] 556.

Construction of dam in nonnavigable stream

held to be reasonable. West Arlington Imp.

Co. v. Mount Hope Retreat. 97 Md. 18!.

BO. Lonsdale Co. v. Woonsocket [R. 1.]

68 At]. 448. Artificial lateral drains into a.

natural watercourse although they at times

increase or decrease the flow of water there

in. nftecting the supply and use of the water

by lower ripnrlnn proprietors to their in

Jury. are not unlawful if the stream is not

thereby made to overflow its banks. Spink

v. Corning. 172 N. Y. 626. 65 N. E. 1122.

I). They are such waters as flow down a

stream during and after a rain storm. and

which are in excess of the ordinary flow.

but do not include an increased flowage

occurring annually and lasting for three or

four months. California P. & A, Co. v. En

terprise C. 6': L. Co.. 127 Fed. 741. This

would seem to be applicable to common-law

states though it must be remembered that

the common law of writers does not subsist

in California. [Editon]

Compare post. 9 13. Irrigation; and sec

Crawford Co. v. Hathaway [Neb.] 93 N. W.

781.

01. In Riverside Cotton Mills v. Lanier

[Va.] 45 S. E. 875. it was held that the unner

owner could not hinder the flow of sprint:

and surface water through the lower lands.

62. Penrhyn Slate Co. v, Granville Elec.

L. & P. Co.. 84 App. Div. [N. Y.] 92. Evi

dence insufficient to authorize injunction re

straining water company from appropriating

waters of a stream without compensation to

riparian owners. Hey v. Springfield Water

Co.. 207 Pa. 38.

63. Lonsdals Co. v. Woonsocket [R. Ll

56 Atl. 448; Penrhyn Slate Co. v. Granville

Elec. L. & P. Co.. 84 App. Div. [N. Y.] 92. 82

N. Y. Supp. 547. In case the city is liable to

a lower riparian owner only for the availa

ble amount of water actually diverted and is

entitled to an allowance for such of the wa

ter as is afterwards returned to the stream

isonsdale Co. v. W'oonsocket [R. 1.] 66 Atl.

48.

64. Pierson v. Speyer. 82 App. Div. [N. Y.]

556. Every riparian owner has the right to

use the water of the stream passing over

his land for ordinary domestic purposes. A

state hoapital for the insane situated on :\

stream may take therefrom all the water

necessary for the natural wants of the in

mates, although such taking results in a loss

to a. lower riparian owner. Filbert v. Dech

ert, 22 Pa. Super. Ct. 362. But the asylum

cannot take water to operate a fountain or

for the manufacture of ice to be sold away

from the premises. Filbert v. Dechert. 22

Pa. Super. Ct. 862. As to the right of ripa

rian proprietors to use the waters of the

stream tor irrigation purposes. see sec. 13.

post.

05. Crawford Co. v. Hathaway [Neb.] 93

N. \V. 781, 798. citing Hnrgravo v. Cook, 10‘

Cal. '12. 41 Pac. 18, 30 L. R. A. 390: Bnihgntn

v. Irvine. 126 Cal. 135. 58 Pac. 442. 77 Am.

St. R. 158.

fill. Walker v. Lillingston. 187 Cal. 401. 10

Fee. 282. Persons who take water from I

brook on a rlpnrinn lot do not acquire n

prescriptive right to do so against the own

ers of an upper riparian tract. since such

taking did not infringe the rights of the int



2 Cur. Law. 2037WATERS AND WATER SUPPLY § 3.

A riparian owner has a right to have the water of a. stream come to him in

its natural purity, or in the condition in which he has been in the habit of using

it for domestic or business purposes ;" and he has the right to devote the waters

of a stream to any use which he may see fit provided that he does not thereby in

terfere with the rights of other riparian owners therein." The extent to which

a riparian proprietor has e right to pollute the stream depends on the circum

stances of each particular case." It must not 'become a nuisance!° In many

states it is specially forbidden in streams whence public water supply is taken.n

Distance from the source of pollution is immaterial where damage results? The

fact that others beside defendant have contributed to a pollution of a stream does

not relieve him from liability." The pollution of a stream constitutes a taking

of property which may not be done without compensation."

A riparian owner has the right to enjoy the flow of a stream in its natural

channel," carrying spring and surface waters as well as ordinary flow," without

disturbance or interruption by any other riparian owner either to impede or back

flow or to give unnatural direction and force to the current ;" and equity will afiord

ter and they therefore could not lawfully

have prevented it. Imwrie v. Bilsby [Vt] 56

Atl. 1106. See. also, irrigation, I 13, post.

07. Fahnestock v. Feldner [Md.] 68 Atl.

785.

08. Doremus v. Paterson.

605.

GO. Fnhnestock v. Feldner [Md.] 56 Atl.

785. Pollution of stream held to be reason

able and proper use and not to prevent the

granting of an injunction to restrain oh~

structlon of the stream by lower riparian

owners. Id.

70. A riparian proprietor has no right to

so pollute the water of a stream as to ren

der it unfit for domestic use. Such pollution

is n nuisance and will be enjoined. “'est

Arlington Imp. Co. v. Mount Hope Retreat,

97 Md. 191: City of Kewanee v. Otley, 204 Ill.

402, 68 N. E. 388; Todd v. York [Neb.] 92 N.

W. 1040.

11. Mass. 8t. 1895. ch. 488; forbidding the

pollution of waters used for the supply of

cities. etc., construed. Sprague v. Dorr

[Mass] 69 N. E. 344. The law of New Jersey

(Act 1889, P. L. p. '13) prohibiting the dis

charge of polluting matter in a stream from

which municipalities receive a water supply

for domestic use, above the point where such

water is taken. held to be constitutional and

valid. State Board of Health v. Diamond

Paper Mills Co. [N. J. Err. & App.] 53 Atl.

1125. This statute is violated if the water

is polluted at the point where the refuse

is discharged into the river though it is not

polluted where the city water supply is ob

tained. Id.

72. Summons v. Gloversville, 81 App. Div.

[N. Y.] 332.

73. City of Kewanee v. Otley, 204 Ill. 402.

68 N. E. 388.

74- Clty of Kewanee v. Otley, 204 III. 402.

68 N. E. 388. A riparian owner. above tide

water, has a right to an injunction restrain

ing the pollution of a river by another ri

parian owner unless the latter makes just

compensation to him for damage caused

thereby. Doremus v. Paterson [N. J. Err.

6: App.] 65 Atl. 304. But this right does not

extend to nonriparian lessees of the right to

use water from a canal leading from the

river at a. point above the flow of the tide.

and such lessees are improperly joined with

68 N. J. Eq.

riparian owners in a suit to restrain the

pollution of such river. Id. The rights of

such lessees are subordinate to the rights of

a city located on the river above the in

take of the canal to vent its sewage into the

stream. Id.

See generally Eminent Domain, 1 Curr.

Law, p. 1002.

75. A watercourse cannot be diverted

from its natural channel so as to injure the

land of another. Blohowak v, Grochoski,

119 Wis. 189, 96 N. \V. 551.

7's A lower landowner has no right to

obstruct a natural watercourse so as to pre

vent spring and surface water trom an up

per estate from flowing through it. River

side Cotton Mills v. Lanier [Va.] 45 S. E.

875.

77. Webster v. Harris [Tenn.] 69 S. W.

782, 59 L. R. A. 324. One who, by cutting a

channel from a stream. obstructs the 01d

channel, and then turns the water back into

it without removing the obstruction, is liable

for damages resulting therefrom. Brlscoc v.

Young, 131 N. C. 386. One who diverts water

from a. stream by means of a channel and

then at a. lower point turns it back so that,

by its own momentum, it is carried onto the

lands of another, is liable for damages re

sulting therefrom. Id. The construction of

n dam in a river by an individual so that

the water is thereby thrown back onto the

land of another is a trespass and will be re

strained by injunction. Brown v, Ontario

Tale Co., 81 App. Div. [N. Y.] 273. Where

defendant obstructed the natural flow of a

stream by erecting a dam on his land. and

an adjoining owner erected a levee to keep

water from being thrown on his lands there

by, defendant is liable for damages due to

the washing away of the levee by water col

lected on account of the dam and the levee,

and the consequent flooding of plaintiff's

land. Coleman v. Bennett [Tenn.] 69 S. W.

734. A proprietor may iii] In and raise the

level of his ground or erect embankments

or dikes upon it to protect his premises from

overflow by the waters ofa stream, but he

may not thereby cast the waters upon the

land of another to his injury, Ladd v. Re

dle [Wyo.] 75 Pac. 691. Where a stream

overflows lands on both its banks in times

of high water. but more easily overflows
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relief appropriate to this right," or damages may be recovered." An upper riparian

owner has no right to retain the waters of a stream to an unreasonable degree for

the purpose of operating machinery, and then discharge it in unreasonable and

excessive quantities when the power is applied to the damage of a lower proprietor."

Such obstructions may become a public nuisance."1 An estate may become servient

to such interferences by a prescriptive easement" or by an implied one ;” but

mere lapse of time will not bar the owner of land from his right to have a stream

flow through the same in its natural bed or channel, since he holds such right by

the same title that he holds his land.“ After a reliction one cannot protect his

original bank if obstruction ensues“- One who is free from fault is not liable

because his grantor negligently diverted a stream into a new channel." Such acts

by the public must be under the sanction of eminent domain."

It is the duty of a railroad company so to construct its culverts and bridges

that they will be sufficient to vent the ordinary high water of a stream."

those on one side. the owner of the latter

cannot build a levee and fill in the low places

in the banks on his side so as to cause it

unnaturally to overflow the lands of the oth

er. Sullivan v. Dooley. 31 Tex. Civ. App.

589. 73 S. W. 82. See. also. Campbell v.

Flannery [Mont.] 74 Pac. 450. A llndownet

has no rlght to construct I levee along a

stream so as to cause it to unnaturally over

flow the lands of another in times of high

water. Sullivan v. Dooley. 81 Tex. Civ. App.

5.89. 73 8. “K 82.

The natural flow of water from a stream

may not be interfered with by the owner of

the lower estate. so as to let heck the water

onto the upper estate. Carley v. Jennings.

131 Mich. 385. 91 N. w. 634; Builentine v.

Hammond [8. C.] 46 S. E. 1000. The owner

of a servient estate has no right to obstruct

a natural watercourse which drains the

dominant estate. Spink v. Corning. 172 N. Y.

626. 65 N. E. 1122.

78. Brown v. Ontario Tale Co.. 81 App.

Div. [N. Y.] 273. A court of equity held to

have jurisdiction of a suit by an upper ri

parian proprietor against a. number of lower

riparian proprietors who are obstructing the

stream. Fahnestock v. Feldner [Md.] 56 Atl.

785. A mandatory injunction may be granted

to compel the restoration of water to its

channel. where it has been wrongfully di

\'ertcd therefrom. whether such channel is

natural or artificial. Baumgartner v. Bradt.

207 IH. 346. 69 N. E. 912. A court of equity

is held to have jurisdiction to restrain the

construction of a dam by an upper riparian

proprietor. to the Injury of a lower proprie

tor. l'nion Light &- Power Co. v. Lichty. 42

Or, 563. 71 Pae. 1044. Evidence insufficient

to entitle plaintiff to an injunction restrain

ing defendant from permitting certain water

to flow on plaintiff‘s lands. Campbell v.

Flanncry [Mont.] 74 File. 450.

70. Where one obstructs the natural flow

of a stream causing it to overflow its banks.

he is liable for damage resulting therefrom.

Edwards v. Missouri. K. & E. R. Co.. 97 Mo.

Ann. 103. 71 S. W. 366.

80. Compiled Laws of S. Dak. sec. 5593.

limiting time for commencing on action for

damages for land ovorflowmi by a darn does

not apply to an action in equity for pre

\'cnth'e relief. Lone Tree Ditch Co. v. Rapid

City Elec. & G. L. Co. [8. D.] 93 N, “Z 650,

BI. The discharge of debris from a mine

into a river therohy raising its bed and

It is

channel. and causing adjoining lands to be

overflowed. in times of high water to their

damage. constitutes a public nuisance. Yuba

County v. Kate Hayes Min. Co.. 141 Cal. 380.

74 Pac. 1049.

Q. Where the owners of e lervielt estate

have acqulelced in the use of a natural wa

tercourse, as artificially deepened and en

larged. for over 40 years, they cannot close

it by reason of such enlargement. Spink \'.

Corning. 172 N. Y. 626, 65 N. E. 1122. Where

the owners of land traversed by a natural

watercourse unite in enlarging the same [or

the purpose of preventing overflows. it will

be presumed that it was done under a claim

of right, and the owner oi.’ the servient es

tate cannot. 40 years thereafter. obstruct It.

on the ground that the work was done under

a parol license without a. showing to that

citect. Id.

83. “'here the owner of tWo adjoining

tracts of land constructs a dam of a perma

nent character across a stream on one tract

which causes the water to overflow the sec

ond tract. a purchaser of the second tract.

having knowledge of the dam. in the ab

sence of evidence of a. contrary intent. takes

it subject to such right of flowsge. Znaman

aeek v. Jelinck [Neb.] 95 N. W. 28.

84. Leonard v. St. John. 101 Va. 752.

85. Where a river gradually changed its

course. the owner of the land encroached on

could not thereafter construct a wall where

the bank originally stood. and thereby en

croach on the channel and obstruct the flow

of the water down the stream. Holcomb v.

Blair. 25 Ky. L. R. 974. 76 S. W. 843.

80. Where a ditch is obstructed by the

deposit of sediment from overflows. due to

the changing of the course of a certain

creek by plaintiff‘s grantor before defend

ant came into possession of the land. the ob

struction does not exist by any fault or

negligence on defendant's part. and he is

not liable for damage. to the adjoining land

of plaintiff. resulting therefrom. Brittaln v.

Graham. 91 Mo. App. 680.

87. A county has no right to erect a levee

or dam across a stream. to the injury of

landowners. except in the exercise of the

right of eminent domain and upon payment

of just compensation for damage. inflicted

thereby. Leflore County Com'rs v. Cannon.

81 Miss. 334; l'lerninger v. Sunbury. ll. & W.

R. Co.. 203 Pa. 516.
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not bound to anticipate unprecedented tloods such as could not have been reason

ably foreseen, but must provide for such floods as may occur in the ordinary course

of nature and such unusual storms as occasionally occur.“ It is liable for dam

ages caused by unprecedented floods where such damage would not have occurred

but for the negligent construction of its bridge.” Whether a flood is extraordinary

or unprecedented is a question of fact and the burden of proving it to be such is

on the party relying on it as a defense." A railroad company is not liable for

damages caused by maintaining an embankment constructed by its grantor, in the

absence of notice to it that it was the cause of the flooding of the lands of an ad

joining owner.’=

Every riparian ouncr on a navigable stream has the right to have free access

to the stream over his own londs, and the undisturbed use of these lands." A

riparian proprietor on a navigable stream holds subject to all injury, not amount

ing to a taking of his land, which may result from the lawful improvement of the

navigation of the stream or the construction of piers, abutments, or bridges, in the

exercise of the public rights in and over the stream, in respect to such matters."

The ownership of land on a. stream opposite the mouth of a creek gives no right

in the navigation of the creek as a riparian proprietor thereon.”

A reservoir established by an upper riparian proprietor for his proper and

88. Bchmeckpepper v. Chicago & N. W. R.

Co.. 116 “'is. 692. 98 N. W. 533.

See, also. full treatment in title Railroads.

2 Curr. Law. p. 1382.

89. lionizhtaling v. ("hicngo G. W. R. Co..

111‘ Iowa, 540. 91 N. W. Sil; Jones v. Sea

board Air Line R. Co. [8. Cl 45 S. E. 188.

90. Jones v. Seaboard Air Line R. Co. [8.

C.) 45 S. E. 188. A railroad company is not

liable for damages caused by the formation

01’ an ice gorge against one of its bridges

and the consequent backing up of the water

so that it covered plaintiff‘s land. when the

formation of such ice gorge was the result of

an extraordinary treshet. Berninger v. Sun

bury. H. 8: W. R. Co.. 203 Pa. 516. The act of

a railroad company in placing piles under a

bridge across a stream resulting in the col

lection of driftwood and the flooding of ad

joining lands in time of high water held to

be negligence. Edwards v. Missouri, K. d: E.

R. Co., 9'! Mo. App. 103. 71 S. W. 366. A rail

road held liable for causing the flooding of

plaintiff's land from the overflow of a. river

and the water of a spring by impeding the

same by its embankment. Atlanta, K. & M.

R. Co. v. Higdon [Temp] 78 S. W. 895. A

railroad company held liable for damages

resulting from the obstruction of the flow of

freshet waters in a navigable stream, due

to the negligent construction of its bridge

piers therein. Jones v. Seaboard Air Line R.

Co. [8. C.) 45 8. E. 188. New Hampshire

Laws of 1893. ch. 229. p. 205. was not in

tended to authorize the making or use of the

improvements mentioned therein in a. negli

gent manner nor to provide a mode of as

sessing damages resulting from negligence.

Gordon v. International Paper Co. [N. 11.]

56 Atl. 767; Under Burns‘ Rev. St. Indiana

1901, sec. 5153, a railroad company is not lla

ble for damage resulting from the filling up

of a ditch or stream and thereby obstructing

the flow of the water, unless the same is

willfully or negligently done. Cleveland, 0.,

C. & St. L. R. Co. v. “’isehart. 161 Ind. 208,

67 S. E. 9975. Evidence held sufficient to sua

tain a judgment against a railroad company

tor damages to plaintitl'a land caused by the.

construction of an embankment across a. cer

tain creek bottom, resulting in the overflow

of said creek. San Antonio & A. P. R. Co.

v. Turnham ['l‘ex. Civ. App] 78 S. W. 1086.

Evidence held to show that the Washing of

plaintitI's land was caused by the holding

back of the water of a. river by an em

bankment constructed by defendant com

pany. Illinois Cent. R. Co. v. Born, 25 Ky.

L. R. 709, 76 8. W. 352. Under the laws 01'

Texas (Rev. Stat. art. 4436). relating to the

construction of culverts by railroad compa

nies. it ll held that where arailroad company

opens a. drain under its romlhed. and the

natural drainage is thereby interfered with,

and more water is thereby caused to flow

over adjoining land than would otherwise

have flowed there. it is liable for damages

resulting therefrom. Gulf. C. & S. F. R. Co.

v. Ryon [Tex Civ. App.] 72 S. W. 72. Where

the complaint counted solely on negligence

in constructing a railroad bridge causing an

overflow of water to the injury 01' an ad

joining land owner. it was held error to

charge that the company would be liable for

obstructing the stream, no matter how care

fully it acted. Kipp v. New York Cent. &

H. R. R. Co.. 89 App. Div. [N. Y.] 392. It is

not necessary to allege or show negligence

in constructing the embankment. Orvis v.

Eligira, C. & N. R. Co.. 172 N. Y. 656, 66 N. E.

91. Jones v. Seaboard Air Line R. Co. [8.

C.) 45 S. E. 188.

92. Orvis v. Elmira. C. k N. R, Co.. 172

N. Y. 656. 65 N. E. 1120.

03. Jones v. Seaboard Air Line R. Co. [8.

C.] 45 S. E. 188.

M. Salliotte v. King Bridge Co. [C. C. A.]

122 Fed. 378. The mere increase in the vol

ume and force of the stream flowing against

the land by the building of a bridge pier and

the deepening of the channel of a river is

not such a taking. Id.

95. Manigault v. 8. M. Ward 8: Co.. 123

Fed. 707.
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peculiar advantage is, as to lower proprietors, a gratuity, and the resulting benefit

to the latter cannot be the subject of compensation to the former, nor can it be

the subject of set-ofi by him."

Nonriparian owners may acquire by grant or prescription the right to take

water from a spring or stream." A riparian proprietor may grant rights in the

waters of a stream to third persons not riparian owners."

§ 4. Rights in lakes and p0nds.—A riparian proprietor has no right to drain

a lake or reduce it below its natural level without the consent of the other riparian

owners." A grant of a lake or pond carries with it the right of fishing.1 The

proper remedy for an intrusion on a right of fishery is an ‘action of trespass."

Where the title to a lake and the land under it are distinct, adverse possession of

one gives no title to or right in the other.‘ -

§5. Rights in subterranean and percolating waters.—ll'aters percolating

through the ground, without definite channel, are generally considered to be a

part of the realty and to belong to the owner of the land.‘

Some courts hold that he may divert, consume or cut them off with impunity

and may even waste them, though in so doing he cuts oil the supply of his neigh

bor’s well.‘

Other courts limit his right to the amount necessary for the reasonable use

of his own land, as such.6 It is not necessary that a. defined subterranean stream

was interfered with or particular subterranean conditions disturbed, if the not con

sisted of subsurface excavations"

Other courts hold that he may divert and dispose of the waters for his own

beneficial use, either as a. water supply for himself or others, or for the improve

ment and drainage of his own land.‘ But that he must not collect and wantonly

waste them where they would otherwise be, or have theretofore been, appropriated

86. Lonsdaie Co. v. Woonsocket [IL 1.] 68

Atl. 448.

97. Such right carries with it the right to

prevent pollution of the stream by upper ri

parian owners. Lawrie v. Silsby [Vt.] 56 Atl.

1106.

08. He may permanently abstract waters

for their use without the CHiin‘nt of the

owners above him, but may not thereby im

pose an additional burden upon or create a

new liability against such owners. Dore

mus v. Paterson [N. J. Err. & App.] 55 Atl.

304.

00. “'ebster v. Harris [Tenn.] 69 S. W.

782, 59 L R A. 324.

I. “'here the crantor ii the sole owner

of the pond and the grant is without reser—

vation. such right of fishery is exclusive.

Gibbs v. Sweet, 20 Pa. Super. Ct. 275.

2. Gibbs v. Sweet. 20 Pa. Super. Ct. 275.

Evidence insufficient to establish prescriptive

right of fishery. Id.

3. Gibbs v. Sweet. 20 Pa. Super. Ct. 275.

4. Huber v. Merkel. 117 “'ls. 355, 94 N.

w. 354. Stated in Kati v. Walkinshaw, 141

Cal. 116, 74 Pac. 766.

5. Huber v. Merkel, 117 Wis. .155, 94 N.

W. 354. In Wisconsin. it is held that he

may collect such waters and waste them, ir

respective of the effect on his neighbors'

wells. and even if he does so with malicious

intent. id.

6. East v. Houston & T. C. R. Co. [Tex.

Civ. App.] 77 S, “C 64"». A landowner has a

right to use subterranean percolating waters

and to divert the same from the lahd of an

other, but this right is limited to a. reason

able use in connection with the use of his

own land. Kutz v. Walkinshaw. 141 Cal.

116, 70 Pac. 663. 74 Pac. 766. He may not by

excavations diminish the flow to others

where such diversion is not for a. reasonable

purpose. Cohen v. La Canada L. & W. Co..

142 Cal. 437. 76 Pac. 47. “'here parties dug

tunnels which absorbed the water which

was then transferred to nonrlparian lands.

Id. A landowner has the right to draw from

his land such an amount of percolating water

as may be necessary for the reasonable

use of the land. as such. East v. Houston 8:

T. C. R. Co. [Tex. Civ. App.] 77 S. W. 646.

Where a railroad company dug a large well

on its own land. which was fed by percolat

ing waters. and drew therefrom water for

the use of its locomotives and machine shops.

resulting in the drying up of the previously

constructed well of an adjoining landowner.

the use of the water was held to be unrea

sonable. Id. He has no right to appropriate

such waters by artesian wells and sell the

same for the irrigation of distant lands. to

the detriment of adjoining land owners.

Kata v. Waikinshaw. 141 Cal. 116. 70 Pac.

I163, 74 Pac. 766. In New York. it is held

that the property of a land owner in sub

tcrrancnn water is usufructory merely. the

same as in flowing water. Westphal v. New

York. 75 App. Div. [N. Y.] 262.

7. In an action for deprivation of water.

it is sufficient to show that one has wroug

fully been deprived of water. Cohen v. La

Canada L. & W. Co.. 142 Cal. 487. 76 Pac. 47.

a, D. Stiilwater Water Co. v. Farmer, 89

Minn. ER. 93 N. W. 907.
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by his neighbor for the general welfare of the people.“ Nor will he be allowed

to collect and wantonly waste them for the mere purpose of injuring his neighbor.10

On application of what seems to be_the second rule, a city constructing a

system of driven wells and a pumping station to supply its citizens with water is

liable in damages where it thereby diverts and diminishes the surface or subsur

face flow of water on the lands of another." In such cases a plea that for more

than 20 years the city had pumped water from such land held not to set up a

prescriptive right to pump the land dry as a defense based on adverse user.12 The

measure of damages in such cases is the diminution in rental value by reason of

the trespass." Plaintiff in such cases will be allowed as damages the cost of sink

ing his wells to meet the lowering of the water table.“ But he cannot recover

damages for the loss of crops planted with the knowledge that they would prove

a failure and that a diiIerent crop would yield a good return.“ By accepting

damages and a decree for a conveyance, the damnified owner waives the right to

require condemnation proceedings."

In Wisconsin, 0 law forbidding waste from artesian wells has been held un

constitutional."

But where subterranean waters flow in a defined channel, the rules which gov

ern the use of surface streams apply.“ In order that there may be a subterranean

stream, the water, whether moving slowly or rapidly, and whether passing through

sand or gravel or porous rock, must have the characteristics of a stream, in that

it has a course, and a channel with definite bounds." The mere existence of the

channel is not enough, but it must be known or reasonably ascertainable.’o The

presumption is that such waters are percolating until it is shown that they are

supplied by a definite, flowing stream.“1 The burden of proof is upon those as

serting the right to waters below the surface, on the ground that they flow in a

defined and known channel, to establish the existence of such channel.“ Where

subterranean waters do not exist in the form of a stream, the landowners have no

rights therein as riparian owners." Waters passing through the sand and gravel

constituting the bed of_ a stream, and the lands so nearly adjacent that the only

and natural outlet would be through such channel, are not percolating waters, as

ordinarily defined by the common law, but are a part of the waters of the stream,

and are governed by the same rules as the surface flow.“

10. Barclay v. Abraham. 121 Iowa. 619. 96

N. W. 1080.

11. Rule of damages in such cases dis

cussed. Reisert v. New York. 174 N. Y. 196.

66 N. E. 731.

12. George v. New York, 42 Misc. [N. Y.]

270. '

13. Kinsey v. New York. '15 App. Div. [N.

Y.] 262; Westphal v. New York. 75 App. Div.

[N. Y.] 252; Dinger v. New York. 42 Misc.

[N. Y.] 319; Reisert v. New York. 174 N. Y.

196, 66 N. E. 731; Id.. 42 Misc. 275.

14. Reissrt v. New York. 42 Misc. [N. Y.]

275. The plaintiff will not be deprived of

damages sustained because direct proof of

the rental value of the property affected is

not given. He is entitled to damages for

the diminution of the productive value of

the property. on proof of the extent of his

business which has been interrupted. Din

ger v. New York, 42 Misc. [N. Y.] 319.

15. Westphal v. New York, 75 App. Div.

[N. Y.] 252.

10. Where a landowner sues in equity to

prevent a continuing trespass. consisting in

the lowering of a water level by a city's ad

jacent pumping station. and for damages.

and recovers tee damages, the judgment pro

viding that on payment he should convey to

the city the right to maintain such stations.

he waives his constitutional right to con

demnation proceedings and a jury trial.

Such award held not objectionable on the

ground that the city had given no notice of

an intention to acquire their land. West

phal v. New York. 75 App. Div. [N. Y.] 252.

17. Law of Wisconsin (Laws 1901. c. 354.

p. 502). forbidding the waste of water from

artesian wells. is held not a valid exercise 0!

the police power and to be unconstitutional.

Huber v. Merkel, 117 Wis. 355. 94 N. W. 354.

18,19. Huber v. Merkel, 117 Wis. 355, 94

N. W. 354.

20. Barclay v. Abraham. 121 Iowa, 619, 96

N. W. 1080.

21, 22. Huber v. Merkel, 117 Wis. 355, 94

N. W. 354: Barclay v. Abraham. 121 Iowa,

619. 96 N. W. 1080.

23. Katz v. Walkinshaw, 141 Cal. 116, 70

Pac. 863, 74 Pac. 766.

24. Buckers Irr.. Mill. & Imp. Co. v. Far

mers' Independent Ditch Co., 31 Colo. 62, 72
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§ 6. Rl'yhls in tide waters—Tide waters are regarded as navigable and the

right to them is public, shared by all alike." Tide lands are also public."

§ 7. Rights in artificial waters—It is presumed that the owner of land bor

dering on a canal has title to the center of the stream." The rule as to pollution

of a non-navigable stream applies to artificial watercourses.” Artificial waters

and waterways regarded as irrigation and supply,” drainage” or milling and

power“1 plants are considered in subsequent sections.

8. Iva—Where water becomes fixed by freezing, the ice belongs to the owner

of the fee of the land over which it is found,” and not in the person entitled to

a mill privilege which is separate from the land." For this reason a. trespasser

has no rights in the ice as against another trcspasser until he has made an appro

priation of the ice itself." In New York, it is held that ice formed in a state

canal basin, constructed upon and entirely surrounded by state land, belongs to

the state.“ Wherefore one having the public permission to out such ice is superior

to adjoining owners."

§ 9. Surface waters and drainage or reclamation; subaqueous lands—Flood

water of a river is not surface water unless it becomes severed from the main cur

rent or leaves the same never to return.‘n

Civil law rule—Under the civil law, an upper proprietor is entitled to an

easement over the land of a lower proprietor for the flow of surface water from

his land.“ No change or innovation in the distribution of water from a superior

to an inferior tenement is material unless it operates to prejudice or injure in

some way the inferior tenement.“

Pae. 49. As to the use of subterranean wa

ters for irrigation purposes. see post. i 13.

25. After a river reaches tide, the water

is no longer property of riparian OWncrs.

Doremus v. Paterson [N. J. Err. 8: App.] 56

Atl. 304. citing Grey v. Paterson. 60 N. J. Eq.

389, 48 1.. R. A. 717. 83 Am. St. R. 642.

21!. See Public Lands. 1 Curr. Law. p. 1295.

27. This presumption may be rebutted.

Warren v. Gloversville, 81 App. Div. [N. Y.]

291.

2?. Warren v. Gloversville. 81 App. Div.

[N. Y.] 291.

29. See post, 5 13-15.

30. See post. § '3.

31. See post, I 12.

32. Green Island lee Co. v. Norton. 42

Misc. [N. Y.] 238: Abbott v. Cremer, 118 \Vls.

877. 95 N. W. 387.

83. Title to ice forming on a mill pond is

in the owners of the land and not in the

lessee of the mill and appurtenant water

power. Abbott v. Cremer, 118 Wis. 377, 95

N. W'. 387.

at. The act of a. trespasser in cleaning and

examining the ice on a mill pond prepara

tory to cutting it is not such a. legal appro

printion as will enable him to recover from

another trespasser for its conversion. Ab

bott v. Cremer, 118 “He. 877. 95 N. W. 3R7.

35. Green island Ice Co. v. Norton, 4! Misc.

[N. Y.] 2:18.

30. Under the N. Y. Stntute (Laws 1891.

c. 338). where the superintendent of public

works given a corporation permission to cut

ice on a designated port of a state canal, it

has an exclusive right to cut the same as

against an adjoining landowner or a first

approprintor thereof. Green Island Ice Co.

v. Norton. 42 Misc. [N. Y.] 238.

37. Jones v. Seaboard A. In. R. Co. [5. C.]

45 S. E. 188. A lower rlpnrlnn OWner enn

The owner of the dominant estate has the right

not fight off the flood water of a stream.

when it has left its natural channel. as he

would surface water. Bullentine v. llam

mond [8. C] 46 S. E. 1000. Flood water he

comes surface water when it becomes sev

ered from the main current of the stream. or

when it leaves the stream never to return.

and spreads out over the lower ground.

Sullivan v. Dooley, 31 Tex, Clv. App. 589. 78

S. W. 82. If it forms a. continuous body with

the water flowing in the ordinary channel,

or if it departs from said channel. presently

to return. as by the recession of the waters.

It is to be regarded as still a part of the

river. Id. In Missouri, it is hold that wu

ters overflowing the banks of n strenm are

surface water. Edwards v. Mo. K. & E. R.

Co.. 97 Mo. App. 103, 71 S. W. 366.

38. Stated in Campbell v. Flannory

[Mont.] 74 P110. 450; Sullivan v. Dooley. 31

Tex. Clv. App. 689. 78 S. W. 83. The owner

of the dominant estate has a servitudd upon

the lower land for the discharge of surface

water naturally flowing on the lower land

from the dominant estate. Ready v. Mo. Pac.

R. Co.. 98 Mo. App. 467. 72 S. W. 142; Camp

bell v. Flannery [Mont.] 74 Pac.‘ (50. In

North Carolina, it is held that an injunction

will not be granted to restrain the threat

ened blocking up of a natural depression into

which the water from plaintiff‘s lnnd nat

urally drained. as he has an adequate rem

edy at law. either by an action for damages

or by cleaning out and deepening the chan

nel under ch. 30 of the Code. Porter v. Arm

strong. 132 N. C. 66.

80. Riverside Cotton Mills v. Lanier [Va.]

45 S. E. 876. Landowners are entitled to

compensation for the dnmming' of surface

water or the obstruction of natural drainage

of their land by the construction of a levee.

Ham v. Board of Levee Com'rs [Miss.] 85 So
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to collect water on his land and cast it on the servient estate through its natural

channel more rapidly and in greater volume than in a state of nature.‘°

Common-law ruin—Under the common-law rule, surface water is the enemy

of all mankind, and each owner has a right to protect his own land therefrom.“

Owners of lands may improve them by obstructing or diverting surface water,

providing the work is not done in a reckless manner resulting in an injury to oth

ers."

flowing onto his estate.“

A landowner has the right to prevent surface water from an adjoining tract

A county is not liable to landowners for damages to

landowners caused by the discharge of surface waters from ditches constructed by

the county authorities, though the water is thereby diverted from its natural

course.“

It is held generally, in states adopting either rule, that a landowner has no

right to collect the surface water from his land in a. ditch or drain and discharge

it on the land of another to the injury of the latter."

struct a drain and thereby increase the

another.“

.48. Evidence insufficient to entitle plain

tiff to recover damages from defendant for

the obstruction of a public drain. resulting in

the overflowing oi‘ plaintlit‘s land. Caillouet

v. Coguenhem. 111 La. 60.

40. Daum v. Cooper. 103 Ill. App. 4. Illi

nois act of 1889. Q 1. 8. 4. relating to drains,

construed and held to apply to highway com

missioners. Id.

41. Campbell v. Flannsry [Mont.] 74 Pac.

450: Sullivan v. Dooley. 31 Test. Civ. App.

589. 73 S. W. 82.

42. This rule applies to railroads in the

absence of statutes to the contrary. Cox v.

Hannibal 8: St. J. R. Co., 174 M0. 588, 74 S.

W. 854. Missouri Acts 1883, p. 51, relating to

the construction of ditches by railroad com

panies, is constitutional. Id. Under the stat

utes of Missouri (Rev. St. 1889. I 2614). re

lating to the construction of ditches by

railroad companies, an action will lie by any

person for damages suffered by reason of the

failure of the company to construct such

ditcnes. Id.

4.1. Hart v. Sigman [Ind. App.] 69 N. E.

262. He may divert it by means of dikes or

dams erected on his own land. Campbell v.

Flannery [Mont.] 74 Pac. 450.

44. Stocker v. Nemaha County [Neb.] 93

N. W. 721.

45. A railroad company has no rights in

this regard different from those of a private

owner. Chorman v. Queen A_nne's R. Co., 3

Pen. [Del.] 407; Wickham v. Lehigh Valley

R. Co., 85 App. Div. [N. Y.] 182: Noyes v.

Cosselman, 29 “'ash. 635. 70 Pac. 61; Jones v.

Seaboard A. L. R. Co. [8. C.] 45 S. E. 188;

Robertson v. Daviess Gravel Road Co.. 25 Ky.

L. R. 1114, 77 S. W. 189; Frisbio v. Cowen, 18

App. D. C. 881.

46. Costello v. Pomeroy, 120 Iowa. 213. 94

N. W. 490. A city which has macadamized a

street and constructed catch-basins and con

duits whereby the flow of water draining

therefrom into a natural watercourse is in

creased is not liable for damages resulting

from the overflow of such stream, unless the

drainage is increased to an extent beyond

that which could be accommodated by the

watercourse in its natural condition. Smith

v. Auburn, H App. Div. [N. Y.] 896. Where

a town. while grading certain streets and

lots, thereby causes a large amount of sur

One has no right to con

natural flow of water onto the land of

One on whose land surface water is confined by natural barriers may

face water to be turned into a brook. it is

liable for damages to the land of a riparian

proprietor resulting from the consequent

overflow of such brook. Willoughby v. Al

len [11. 1.] 56 Atl. 1109. A person has no

right to allow surface water to collect on

his premises and then discharge it in a body,

at one point, on the land of another. Ready

v. Mo. Pnc. R. Co.. 98 Mo. App. 467, 72 S. W.

142. Where a railroad company in con

structing its road changes the grade of a

street. divarts the natural flow of the wa

ter, and carries it to the land of an adjoin- '

ing owner through a. box drain. from whence

it is carried onto the land of a third per

son. it is liable to such third person for in

juries sustained thereby. Dennison v. Som

erset & C. R. Co.. 21 Pa. Super. Ct. 248. The

company's liability is not affected by the

fact that the city consented to the con

structlnn of the drain, or that the owner of

the land on which the water was first dis

charged consented thereto, or that other

property owners had contributed to the

damage by discharging sewage into such

drain. Id. Town supervisors, in improving

a highway. are not authorized to collect sur

face water in artificial drains or ditches, out

of their natural course, and unnecessarily

cause it to flow upon the lands of an adja

cent proprietor. to his damage, nor in a

greater volume or quantity than it would

naturally otherwise do. Gunnerus v. Spring

Prairie [Mlnn.] 98 N. W. 340. Where an

owner of a tract divided it into separate

lots and conveyed them to different persons,

the grantees of the upper lots have. by im

plication. an easement for flowage of spring

and surface water along natural channels

over the lower lots. Riverside Cotton Mills

v. Lanier [Va.l 45 S. E. 875. Evidence insuf

ficient to show that plaintiff had an ease

ment to have a. ditch kept open by defend

ant. Robertson v. Daviess Gravel Road Co..

25 Ky. L. R. 1114. 77 S. W. 189. Defendant

held to have waived the right to discharge

water on defendant's land. Raleigh v. Clark.

24 Ky. L. R. 1554. 71 S. W. 857. A railroad

company has no right to discharge water

from ditches along its tracks into a de

pression or gully. not constituting a natural

watercourse. in the land of an adjoining

owner. Frisbie v. Cowen, 18 App. D. C. 381.
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not, by the construction of a. ditch, cast it on the lands of another, to his material

injury." Where damages to property from surface water are due to the low situ

ation of the land, it is immaterial whether the doctrine of the civil or common

law be applied.“ There can be no recovery from a municipality for property

damaged by surface water simply because it lies lower than the grade of the

street.” '

A person may not allow surface water to accumulate“0 and stand in ex<-ava-'

tions on his land until it becomes stagnant, resulting in the sickness of adjoining

owners. This rule applies to municipal corporations.“

Righ is in ditches—The general rules relating to the drainage or reclamation

of lands are the subject of a separate article." The uninterrupted use of a ditch

as a wasteway may ripen into a prescriptive right, though such use is not exclusive

of every one but the user.“ It must be hostile and notorious as against the servient

owner.“ A bill to enjoin its use as without right will not support relief on a

finding that sometimes it had been negligently kept."

The right to acquire and reclaim public subaqueous or swamp lands is given

by various Federal and state laws."

§ 10. Levees, dikes, seauralls. and other protective works—The taking of

land for levee purposes," or the construction of a levee along the banks of a

river is a public use in aid of which the power of eminent domain may be in

voked and assessments levied." In constructing a levee along a river for the pur

pose of protecting lands from overflow during floods, a city is exercising a govern

mental function and hence is not liable to a property owner for failure to keep

the levee in repair.”

#1. Sullivan v. Johnson, 80 “'ash. 72. 10

Fee. 246; Noyes v. Cosselman. 29 Wash. 635,

70 Pac. 61.

48, 40. Sharp v. Cincinnati, 4 Ohio C. C.

(N. B.) 19.

50. See Nuisance. 2 Curr. Law. p. 1062.

Adams v. Mo., K. & T. R Co. [Tex Civ. App.]

70 S. W. 1006. One who suffers special dam

age through sickness or the depreciation of

his property on account of a pool of stag

nant water has a cause of action against the

party maintaining it. even though it is a

public nuisance. Savannah. F. & \V. R. Co.

v. Parish. 11'! Ga. 893. A railroad company

is not negligent in so constructing and main

taining its road as to cause surface water to

be discharged upon a portion of its own

land, unless such standing water is. in itself,

a nuisance. Fremont, E. dz M. V. R. Co. v.

Gnyton [Neb.] 98 N. W. 163. Hence, where a

company so constructs its roadway across its

own land that surface water is collected on a

portion of it. subsequent grantees of that

portion cannot maintain an action against

the company by reason of the maintenance

of such roadway in its original condition.

Id. The fact that water was already stand

ing on land at the time of an unlawful di

version of other water onto it would not

necessarily defeat recovery for damages

caused by such diversion. Warner v. Chis

vago & N. W. R. Co.. 120 Iowa, 159. 94 N. W.

490.

51. City of Ennis v. Glider [Tex Clv

App.] 74 S. W. 535. “'here a city built a

dam across a stream for the purpose of pro

\‘ldln‘ a reservoir for a. city waterworks.

thereby causing the water to back up on

plaintiff's land, and the varying rainfall

caused the lake so formed to rise and re

eede. so that pools of stagnant water re

mained on said land, causing sickness. it was

held that such lake was a nuisance and that

plaintiff was entitled to have it abated. Id.

62. Sewers and Drains. 2 Curr. Law. p.

1628. Compare Public Works. etc.. 2 Curr.

Law, p. 1328.

63. The term "exclusive" held to be un

necessary in an answer setting up e. pre

scriptive right to discharge waste waters

Abbott v. Pond, 142 Cal. 393. 76 Pac. 60.

54. An answer setting up a. prescriptive

right to discharge waste waters 0n pinin

tiff's land which alleged the maintenance and

use of a. waste ditch “continuously, openly.

peaceably. uninterruptedly. under claim of

right. and adversely." showed by implication

that such use was notorious. Abbott v.

Pond. 142 Cal. 893. 76 Pnc. 60. The use so

alleged was necessarily "hostile." and it was

unnecessary to use that term in the answer.

Id.

56. Where plaintiffs sue to enjoin defend

ants from discharging waste water on plain

tiffs' land and it is found that defendants

had acquired a prescriptive right to main

tain and use a waste ditch for such purpose,

plaintiffs are not entitled to relief in such

suit. on a. finding that defendants had at

times been negligent in maintaining the

ditch. Abbott v. Pond. 142 Cal. 393, 76 Pac.

60.

56. See Public Lands. 2 Curr. Law. p.

l295.

51. Ham v. Board of Levee Com‘rs [Miss]

35 So. 943.

58. Kansas Laws 1893. e. 104. p. 180. re

lating to the construction of levees not un

constitutional because it delegates legisla

tive power to petitioners or because of dis
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§ 11. Levee, drainage, and reclamation districts—The formation of levee,

drainage, and reclamation districts and the powers and duties of officers of such

districts are governed by statute.“0 The validity of such legislation is supported

by the governmental character of such projects and their public beneficial char

acter," and the oiiieers administering the same are often a separate public cor

poration" endowed with power to take lands by eminent domain,” to locate and

relocate and abandon works,“ to issue bonds,” levy taxes" on property benefited,"T

which constitute a lien" enforceable by sale.“ Such powers cannot be exercised

so as to injure private property" and are subject to constitutional limitations.n

erimination in methods of assessment. Mo.

K. 8:. T. R. Co. v. Cambern. 66 Kan. 865, 71

Pac. 809.

58. Spellman v. Caledonia, 117 Wis. 254.

94 N. W. 27. Evidence held not to show that

levee commissioners acted beyond their pow

ers or arbitrarily in the construction of a

ramp as an approach to and crossing over a

levee. Sauter v. Vidalla, 110 La. 317. An in

dividual cannot force the town authorities

to establish a street along a river Just back

of the levee. nor can he compel the removal

of houses so as to leave such a street. under

the laws of Louisiana [Civ. Code. arts. 865

667, 700]. 1d.

00. Arkansas statute (Acts 1901. p. 17).

establishing a drainage district {or the pur

pose of maintaining a. particular levee, cons

strued. St. Louis B. W. R. Co. v. Grayson

[Aria] 78 S. W. 777. Construction 0! Bog d:

Fly Meadow Act of New Jersey (Act of Feb.

20, 1811). authorizing drainage of land in the

Bog & Fly Meadow. Zeiitt v. Bog & Fly

Meadow Co.. 68 N. J. Law, 200.

01. The laws ot‘ Missouri (Rev. 8t. 1889. I!

8257 et seq), providing for the organization

of drainage districts. condemnation of rights

of way for ditches. the levying ot assess

ments for benefits, etc., construed and held

constitutional; also that the corporations or

ganized thereunder to carry them into at

tcct are public. governmental agencies. and

that the benefits assessed are legal. Mound

City L. & 8. Co. v. Miller, 1'10 M0. 240, 70 S.

\V. 721, 60 L. R. A. 190.

. The laws of Mississippi (Laws 1871, p.

37. c. 1). incorporating a certain board of

levee commissioners and the act (L8WB 1876.

p. 174. c. 108) substituting the state auditor

and treasurer for the commissioners, con

strued. and held that the auditor and treas

urer were the successors of the commission

ers and could be sued. State v. Woodrutt

[Miss] 36 So. 79.

63. The act of Arkansas (Acts 1883, p.

163). providing for building and repairing

levees in Chicot county. which by section

18 provides that the damages sustained by a

landowner shall be assessed by a sheriit’s

jury of six men, is therein invalid, as in vio

lation of the constitution of that state (art.

12. § 9), requiring compensation for land con

demned by a corporation to be fixed in court

by a jury of twelve men. The board of levee

inspectors created by the act is a corpora

tion within the meaning of the constitution.

Archer v. Board of Levee Inspectors. 128 Fed.

125.

04. Under the laws of Mississippi (Acts

1884, c. 168. p. 140). certain levee commis

sioners are held to have the power to aban

don a levee and build a new one in place or

it. Ham v. Board ot'Levee Com'rs [Miss]

85 So. 943.

8. Miss. Acts 1902. p. 137. c. 83. authoris

ing levee commissioners to issue bonds in

certain cases, construed. H.111) v. Board of

Levee Com‘rs [Miss] 35 So. 943.

06. Laws of Missouri (Sess. Acts 1855, p.

73. Loc. Laws & Priv. Acts 1855, p. 281).

granting a levee company power to levy a

tax on certain lands for the construction and

maintenance of a levee, construed. State

asymmetries. as Mo. App. ass, 69‘ a w.

0!. Bection 238 of the Constitution of Mis

sissippi, declaring that no property situated

between the levee and the Mississippi river

shall be taxed for levee purposes, refers only

to real property or property having the qual~

ities thereof, and hence a tax imposed under

Acts 1894. c. 78. on the business of conduct

ing a saloon in such district, is valid. Board

of Levee Com'rs v. Houston, 81 Miss. 619.

The laws of Louisiana (Act No. 97 of 1890

and Act No. 65 of 1894), authorizing a cer

tain levee district to impose a local contri

bution on sugar, molasses. and syrup, con

strued and held not to apply to sugar cane.

Landry v. Henderson, 109 La. 143.

88. Kentucky laws (Laws 1900. p. 110. c.

30. Ky. St. §§ 2380-2417). relating to the con

struction of drainage districts construed.

and held that an assessment for that pur

pose is a lien on the land and not a claim

against the owner thereof individually.

Scherm v. Short. 25 Ky. L. R. 1108, 77 S. W.

357. The statute of limitations begins to

run against such lien from the time the

work is accepted by the county surveyor and

gives the certificate provided for therein.

Dixon v. Labry [Ky.] 78 S. W. 430.

00. Land acquired by the board of levee

commissioners of Mississippi at a valid tax

sale for levee taxes cannot be again_iegally

sold for levee taxes while so held by the

board. The three years' statute of limita—

tions (Miss. Rev. Code 1892. 5 2735) applies

only to lands taxable, and therefore subject

to sale when the sale occurred. Mitchell v.

Bond [Miss] 36 So. 148. Laws of Arkansas

(Acts 1893, p. 172. and Acts 1895. p. 88), re

lating to the sale of lands by a certain levee

board construed, and held that the board has

power to sell timber on lands sold for non

payment ot assessments and purchased by

it. Myers V. Rolfe [Ark.] 72 S. W. 52.

70. Under the laws of Texas (St. 1895.

art. 4745). providing for the construction of

ditches along certain roads it is held that a

county is liable for injury to the drainage

ditch of a. landowner caused by the construc

tion of such ditches. Voss v. Harris County

[Tex. Civ. App.] 78 S. W. 600.

71. See Constitutional Law, 1. Curr. Law.

p. 569.
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§ 12. Milling and power and other nonconsuming privileges; dams, canals

and rates—The legislature of a state has power to authorize the construction of

a dam across a non-navigable stream." A right to flow the land of others by the

erection of a dam across a stream is a right of eminent domain; it will only be

granted where the court shall find that it will be of public benefit." The right

to flow land may be acquired by prescription.“ Where a mill is created and water

p0wer obtained by the aid and co-operation of adjoining landowners, any right of

ilowage over their premises of water for the mill arranged for and contemplated

by the owners, as subscribers to its construction, becomes appurtenant to the

mill." If one owning land traversed by a stream sells a. portion thereof to an

other, and at the same time gives him by parol the right to overflow the remainder

of the land by erecting a dam on the portion conveyed, and the purchaser, relying

on such agreement, erects and maintains such dam and a mill operated by water,

the parol agreement becomes enforceable." A sheriff’s deed of mill property,

together with the appurtenances thereto belonging, passes the easements appurte

nant to such property and necessary to its use and enjoyment, such as the right

to maintain a dam and flow adjoining land, owned and used by the mortgagor

in connection therewith." An easement consisting of the right to maintain a

mill pond upon the land of another does not deprive the owner of the land of

any use thereof, which does not interfere with the enjoyment of the easement."

An easement for the maintenance of a. dam is measured by its capacity as determined

from its height."

§ 13. Irrigation and water supply. Common-law rights and the doctrine

of appropriation. Common-law rule—A riparian proprietor has a right to a

reasonable use of the waters of the stream flowing by his land for irrigation pur

poses, subject to the like right of all other riparian proprietors.“o What is a

reasonable use is largely a question of fact to be determined by the circumstances

7!. Manigauit v. Ward & Co., 123 Fed. 707.

78- Avery v. Vt. Elec. Co., 75 Vt. 235, 59

L, R. A. 817. In Vermont, it is held that a

right. to flow the land of others will not be

granted under the statute in the absence of

any showing of a public use, on the theory

that the provision is not a right of eminent

domain. but a statutory regulation of right!

common to riparian owners. Id. In Massa

vhusells, a. mill owner who flows tillage land

II liable merely for damages which are re

coverable only under the mill ncis. Car

michael v. Henry “'ood'a Sons Co.. 184 Mass.

73, 67 N. E._961. In an action by the pro

prietor of an upper water power to abate

the dam of a lower owner_ evidence held sut

iicient to sustain a finding that defendant's

dam had been raised in violation 0! the Wis

i-onsin statute (ltev. St. 1898, I 3375), for

bidding the erection of a dam to the injury

of any existing mill. Evans v. Bacon, 118

Win. 380, 95 N. W. 375. In Pennsylvania, it

is held that. it by repairs to a dam or by

the construction of a new dam to replace an

old one, land be flooded to a greater extent

than it had been for 21 years before, the

owner of the dam is liable for the injury.

although its height may not have been in

creased. Lynch v. Troxcll, 207 Pa. 162.

14. Phillips v. Watuppa Reservoir Co., 184

Mass, 404, 68 N. E. 848. Where one main

lalns a dam which sets water back on the

adjacent lands of other owners, there is no

interruption in the continuity of the user

so an to affect his right to the easement or

flooding the land, though periodically and to

suit his own convenience, he lets the water

out to float logs. Hall v. State. 92 App. Div.

[N. Y.] 98.

75. Johnson v. Sherman County 1rr., W. P.

& Imp. Co. [Neb.] 98 N. W. 1096.

78. It viewed as a license. the acts of the

purchaser render it irrevocable. and it as an

easement they take it out o! the statute of

frauds. Same rule applies where the land

is conveyed in consideration of the erection

of the mill, and the privileges given consist

of other beneficial rights in connection there

with. Johnson v. Sherman County Irr.. “Z

P. 8: Imp. Co. [Neb.] 98 N. W. 1096.

77. Johnson v. Sherman County Irr.. W. P.

& Imp. Co. [Neb.] 98 N. W. 1096. Evidence

held to warrant a decree allowing plaintiff

to maintain a mill race and a mill pond, and

to use such quantity of water as will develop

twenty horse power. Id.

78. May use water it does not prevent

mlllownor from receiving power he is on

titied to. Johnson v. Sherman County Irr..

W. P. & Imp. Co. [Neb.] 98 N. W. 1096.

79. Whelchel v. Guinesvilie & D. Elec. R.

Co., 116 Ga. 431.

80. Crawford Co. v. Hathaway [Neb.] 93

N. W. 781; Men: v. Cot‘tcy [Neb.] 93 N. “Y.

713; Cal. P. & A. Co. v. Enterprise C. & 1..

Co.. 127 Fed. 741; Sienxer v. Tharp [8, D.] 94

N. \V. 402; McCook Irr. & W. P. Co. v. Crews

[Neb.] 96 N, W. 996; Cline v. Stock [Neb.] 98

.\'. \V. 454.
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of each particular case." It depends primarily on the amount of water available

for such purposes, the number of persons who so use it, the size, situation, and

character of the stream, and the nature of the region." In the exercise of such

right, the upper owner must not waste, needlessly diminish, or wholly consume

the water, to the injury of other owners, nor so as to prevent reasonable use of

it by them also.” In case the reasonable use of the water, consistent with a like use

by other riparian owners, cannot be made, the injury to a riparian owner by

reason of appropriation of water by an irrigation enterprise is nominal only.“

A riparian proprietor’s right, as such, to the use of water for irrigation purposes,

applies to riparian lands only, and he cannot rightfully divert to nonriparian

lands water which he has a right to use on riparian land, but does not so use.“

Such rights are a part of the land.“ The rights of the riparian owner to the

use of the water attach at the time of his settlement upon the land for the pur

pose of holding the same as a homestead or pre-emption." A riparian proprietor

is entitled only to the ordinary and natural flow of the stream, and cannot claim

as against an appropriator, the flow of the flood waters of the stream.‘I A right

which is riparian is not necessarily made appurtenant by a partition which at

taches a water right to nonriparian lands."

Prior apIn-opriaii'on.—-In many of the western states, the doctrine of prior

appropriation has taken the place of or modified the common—law rule as to the

use of water,” and congress has recognized such doctrine, but the recognition is

not an unchangeable contract with the public.” Legislation cannot authorize

appropriator’s rights to retroact on riparian rights already vested.”

This rule is that the right to use the waters of a stream may be acquired

81.

83- McCook Irr.

[Neb.] 96 N. W. 998.

88. Meng v. Coffey [Neb.] 93 N. W. 713.

84. McCook Irr. dz W. P. Co. v. Crews

[Neb.] 96 N. W. 996.

85. Crawford Co. v. Hathaway [Neb.] 93

N. W. 781.

80. Rose in Mesmer. 142 Cal. 322. 75 Pac.

905. It is suggested that the extent of land

to which riparian rights to the use of water

for irrigation may be claimed cannot exceed

the area acquired by a single entry or pur

chase of the government and that such area

should be limited to 40 acres. but this was

not decided finally. Crawford Co. v. Hath

away [Neb.] 93 N. W. 781; McCook Irr. & W.

P. Co. v. Crews [Neb.] 96 N. W. 996.

87. Stenger v. Tharp [S. D.] 94 N. W. 402.

88. Crawford Co. v. Hathaway [Neb.] 93

N. W. 781. Storm or freshct waters flowing

in a stream may be impounded and used by

anyone. Cal. P. 8: A. Co. v. Enterprise C. &

L Co.. 127 Fed. 741.

88. Where a tract of land to which ap

pertained riparian rights to water for irri

gation purposes was partitioned, and the

land was classified, each co-tenant receiving

a proportionate share of each class, and the

prior right to the use of the water was at

tached to the first class land. each owner re

ceiving a share of water in proportion to his

share of the land, the partition held not to

have changed the water right from a ripa

rian right to a right appurtenant. although

some of the first class land did not abut on

the stream, but merely to have cut off all

land not first class from participation in the

riparian rights formerly belonging to the

Hang v. Coffey [Neb.] 93 N. W. 713.

& W. P. Co. v. Crews

whole tract. Rose v. Mesmer. 142 Cal. 322, 75

Pac. 906. After such partition, no owner was

entitled to the full flow of the stream

through his land, but only to so much of

the water as was reasonably necessary for

his use. Id.

90. Crawford Co. v. Hathaway [Neb.] 98

N. W. 781.

l. Tex-l, it is held that in arid portions of

the state the use of the waters of a stream

for irrigation purposes is on an equal foot

ing with its use for domestic purposes, while

in non-arid portions its use for irrigation

purposes is subordinate to the use for do

mestic purposes. Hall v. Carter [Tex. Clv.

App.] 77 S. W. 19. By arid portions of the

state is meant those portions where the rain

fall is insutficient for agricultural purposes,

and irrigation is therefore necessary. 1d.

01. One who diverts water from a flowing

stream for a beneficial purpose may have the

use of it so long as he conforms to the law

regulating such matters. Mohl v. Lamar

Canal Co.. 128 Fed. 776. But he has no con

tract with or grant from the government.

Federal or state, in respect to his privilege.

Rev. St. U. S. Q 2339 (U. 8. Comp. St. 1901,

p, 1437), providing for the recognition of

local customs regarding the diversion of wa

ter, does not create rights, but is a recogni

tion by Congress of a pre-existing right of

possession. constituting a valid claim to its

continuance. Id.

02. A legislative act providing that in

controversies over water rights, the rights

of the parties should be determined by the

dates of appropriation, applies only to pub

lic lands, not to private lands or to rights

fixed before the act took effect. Sander v.

“'ilson [“'n.<h.] 76 Pac. 290.
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by appropriation, and actual diversion and application to a beneficial use.”

right to the water is merely usufructuary."

The

Appropriators of the water of a stream

have priority of rights therein in their order of appropriation, the latter appro

priaior being limited to rights not interfering with those of the earlier appro

priator.” He is entitled to divert and use a quantity of water suflicient properly

to irrigate his tiiiabie land, if the cultivation thereof has been prosecuted with

reasonable diligence." The prior appropriator of water is entitled to all of it if

necessary to irrigate his land under cultivation, and the surplus, after a reasonable

use by him, should be distributed to subsequent claimants in the order of their

respective appropriations." If the first appropriator only takes a part of the

waters of the stream for a certain period of time, subsequent appropriators may

acquire a right to the whole or a part of the residue and also to the quantity of

water used by the first appropriator at such times as not needed or used by

him."

98. Miller v. Rickey. 127 Fed. 673. For

discussion of the doctrine of prior appropria

tion as defined by the courts of different

states adopting it, see Willey v. Decker

[\\'yo.] 73 Pac. 210.

04. Salt Lake City v. Salt Lake City W. &

E. P. Co.. 25 Utah. 456, 71 Pac. 1069.

06. McCall v. Porter, 42 Or. 49. 70 Pac.

820. The first appropriator of the water of

s. natural stream has a prior right to such

water to the extent of‘ his appropriation.

Wellington v. Beck, 30 Colo. 400. 70 Pac.

687; Crawford Co. v. Hathaway [Neb.] 93 N.

W. 781: Willey v. Decker [Wyo.] 73 Pac. 210.

Evidence held to show that plaintiff had not

increased his appropriation within s. rea

sonable time so as to be entitled to a. larger

amount of water. Beers v. Sharpe [Or.] 75

Pac. 717. Evidence held to sustain defend

ant's right to use certain water for irriga

tion purposes and to discharge any surplus

on plaintiff's land. Durning v. Wall, 42 Or.

109, 71 Pac. 662. Evidence suflleient to war

rant the granting of an injunction restrain

ing defendants from diverting water from

plaintiff's canal. Hnyois v. Salt River Valley

Canal Co. [Aria] 71 I’ac. 944. “'here one has

appropriated water from s riVer and is en

titled thereby to prevent another from di

verting waters therefrom or from a tribu

tary thereof, the word "tributary" is not

confined in its meaning to a running surface

stream_ but may include seepage and per

colating waters which reach the stream. 05;

ilvy I. G: L. Co. v. lnsinger [Colo. App.] 75

Pac. 598. An answer in a suit to enjoin the

diversion of a stream held to show such a

prior appropriation as to constitute a de‘

fense. \N'elilngton v. Beck. 30 Colo. 409. 70

Pae. 687. Evidence held sufficient to show

that plaintiff was a prior sppropriator of the

waters of a spring and entitled to the use

thereof as against defendant. Orient Min.

Co. v. Freckieton [Utah] 74 Fee. 652. Water

originally appropriated for use on certain

land held to have become appurtenant there

to. so that. when the right was divided. the

several rights became appurtenant. respec

tively. to the tracts conveyed. Senior v. An

derson. 135 Cal. 716. 72 Pac. 349. Defendants

held to have been the appropristors of a cer

tain water right. Phillips v. Coburn. 28

Mont. 45. 72 Pac. 291. Evidence insufficient

to sustain findings that plaintiff was entitled

to use water from I certain creek either as

a prior appropriator or on the ground that

Persons claiming priorities to the water of a ditch must show in detail

it had been devoted to a public use. Hll~

dreth v. Montecito Creek Water Co. [Cai.] 70

Pac. 672. A complaint for obstruction of an

easement for a water right held to state in

sufticient facts to show any title or right of

use of the water by appropriation. and not

to describe and define the easement alleged

to be obstructed with suflicient definiteness.

Carter v. Wakeman.' 42 Or. 147. 70 Pac. 393.

The waters of natural streams belong to the

public, subject to the right of appropriation

by anyone for beneficial use. “'illey v.

Decker [Wyo.] 78 Pac. 210.

06. Glaze v. Frost [Or.] 74 Fee. 336. Evi

dence held to show that upper owner on an

irrigation canal was entitled to use all the

water needed by him. and that the surplus

only belonged to the lower owner. Out

house-Cottel v. Berry, 4! Or. 593. 72 Fee. 584

The first appropriator may take the entire

flow, if used in proper irrigation. Meng v.

Coffey [Neb.] 93 N. W. 713. An upper ri

parian proprietor has a. right to use the

water of a stream for irrigation purposes

to the exclusion of the use thereof by a

lower riparian owner for the same purpose.

Cornick v. Arthur. 31 Tex. Civ. App. 679, 7::

S. W. 410.

in. Bolter v. Garrett [Or.] 76 Pae. 142.

98. McI’hee v. Kelsey [Or.] 74 Pac. 401v

A primary appropristor of water cannot

complain of a secondary appropriation where

it does not result in any interference with.

or abridgment of, the primary use. Salt

Lake City v. Salt Lake City W. & E. P. C".

25 Utah, 456, 71 Pac. 1069. The fact that

more water is lost by seepage and evapora

tion in the prior appropriator's ditch than

would be lost in that of‘ a later appropristor

does not change the rule. Tonkin v. Winzell

[Nev.] 78 Fire. 593. Rights to the use of

water depending on map and statement stst

utes which are unconstitutional cannot be

enforced against one whose rights are een~

fessedly superior. if such statutes are inap

plicable. Great Plains “'ater Co. v. Lamar

Canal Co., 31 Colo. 96, 71 Pac. 1119. In Coie~

rado. it is held that notwithstanding the

“prorating statute" there in force, there may

be circumstances where water consumers

from the same ditch may not be compelled

to prorate with each other, but they may

have different priorities in the use of the

water based on the time of their several ap»

proprintions. Farmers“ High Line C. & R. Co

v. White [Colo.] 75 Pac. 4l6. In a suit by
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the facts concerning their priorities, the dates when they attached and the amount

of water they claim, and the same data concerning the rights claimed to be in

i'erior.” Where owners of ditierent parcels of land conduct water across the same

in an artificial channel and do not define their realm-tire interests in the water,

their rights therein are to be determined as if they were riparian owners on a

natural streatn.‘ Adjudication proceedings awarding priorities to waters for

irrigation purposes are res adjudicate as to [acts considered therein.2 The rights

of an appropriator are limited to the amount of water he actually uses for a bone

iieial purpose, not exceeding the carrying capacity of his canal or ditch.“

consumers of water from a ditch to restrain

the corporation owning it from compelling

plaintiff to prorate with the stockholders of

the company in the use of the water, such

stockholders must he joined as parties to the

action. The corporation cannot represent

them. Id. It is only the actual increase re

sulting front the addition of water to a nat

ural stream which would not otherwise pass

down its surface or subterranean channel to

the benefit of other appropriators which may

he regarded as suclt an increase as can be

diverted as against those entitled to its nat

ural flow. Buckers' Irr.. Mill. & Imp. Co. v.

Farmers“ Independent Ditch Co.. 31 Colo. 62.

7! Pac. 49. The phrase “during the dry sea

son of the year." in a judgment awarding

certain water rights, means that season. re

gardless of the time of year. when resort to

irrigation is necessary for the preservation

and cultivation of the crops. and is not am

biguous or lacking in certainty. I):in v.

Ruddell. I37 Cal. 671, 70 Pac. 784.

0.. Farmers High Line C. d: R. Co. v.

White [Colo.] 75 Fee. 416.

I. Otlthouse-Cottel v. Berry, 42 Or. 593. 72

Pac. 684. Statutes Wyoming (Rev. St. 1899.

:5 908-914), providing a method of settling

disputes of joint owners of irrigation ditches

in regard to division of water, construed.

state v. Ausherman [“'yo.] 72 Pac. 200.

Held not s substitute for an action for dam

ages. Btoner v. Mau [Wyo.] 72 Pac. 193.

Mills' Ann. St. Colo. i 2399. relating to the

jurisdiction of courts in proceedings to ad

judicate water rights, does not apply to pro

tect such rights. Buckers' Irr.. Mill. & Imp.

Co. v. Farmers' Independent Ditch Co., 31

Colo. 62. 72 Pac. 49. Sections 34. 35. 36,

Session Laws of Utah 1903, p. 223. providing

for the service of summons by publication in

suits to determine water rights in certain

cases, uttd for the payment of costs in such

actions by counties, are unconstitutional.

Bear Inks County v. Budge [Idaho] 75 Fee.

614. A lower riparian owaer cannot enjoin

an irrigation enterprise by an upper :ipprO

priator under the irrigation act of‘ Nebraska,

merely because his damages for injury to his

riparian rights have not been paid. His rem

edy is to sue at law for such damages. Mo.

(‘ook Irr. & XV. P. CO. v. Crews [Neb.] 96 N.

W. 996. A judgment restraining defendants

from "taking or diverting any of the first

five feet of water of plaintiff" flowing in a

certain canal did not establish an exclusive

ownership of such canal in plaintiff against

defendants. State v. Ausherman [\\'yo.] 72

Pan 200. Where a power company is under

an agreement with a city. permitted to de

vote water primarily appropriated by the

city to a secondary use. the abrogation of

the agreement by the city cannot divest

2 Curr. Law—129.

His

rights which have become vested thereby,

and thus invalidate the appropriation once

complete. Salt Lake City v. Salt Lake City

W. & E. P. Co.. 25 Utah, 456. H Pan. 1069. .\

defendant whose rights are inferior and sub

sequent to plaintiffs cannot question the lat

ter's use of the waters of a stream on the

ground that others may have a right thereto

superior to plaintiffs'. McCall v. Porter, 42

Or. 49. 70 I‘nc. 9420.

a. Platte Valley Irr. Co. v. Cent. Trust Co.

[Colo.] 75 I’nc. 391. Such proceedings are res

adjudicata as to the volume awarded to a

certain ditch, so that the question of aban

donment in subsequent proceedings is limited

to acts subsequently dons. Burden on plain

tiff to show abandonment of priorities so

awarded. 1d. A decree giving plaintiffs the

right to a perpetual flow of a certain amount

of water in a stream and quieting their title

thereto, giving interveners a similar right

to a certain amount, and enjoining defend

ants from interfering in any way with such

flow, but permitting them to have a modifi

cation of the decree whenever they could

show that their proposed work will not in

terfere with the flow decreed. held just and

sufficiently certain and definite. Sander v.

Wilson [\VashJ 76 Fee. 280.

& Stenger v. Tharp [8. D.] 94 N. W. 402.

It is held in Colorado that the estimated

capacity of a canal means the ability of the

canal to supply or deliver water and that in

determining this question there must be tak

en into consideration not only the physical

capacity of the canal. but also the volume of

its decreed priorities in connection with the

probability of obtaining water from the

stream supplying them under normal condi

tions during the season of irrigation. Blake

ly v. Ft. Lyon Canal Co., 31 Colo. 224, 78 Pac.

249. Evidence in a case for diversion of wa

ter held insufficient to sustain a decree. in

that it did not show the amount of water

necessary for the use of the several parties

by an approved form of measurement. Lost

Creek Irr. Co. v. Rex. 26 Utah, 485, 73 Pac.

660. Evidence insufficient to show an en~

larged use of water from a ditch. Burden of

proof on party seeking to show enlarged use

to show it. Platte Valley Irr. Co. v. (,‘ent.

Trust Co. [Colo.] 75 Fee. 391. “'here it is

claimed that seepage returned to the river

has been lessened because of the use of

water upon lands other than those to which

it was originally applied, no relief will be

granted unless the difference in the amount

of such seepage is shown with a reasonable

degree of certainty. Id. Where the court

found that plaintiff and defendant were each

the owners of a specified fractional part of

an irrigation ditch and water right, a decree

to the effect that if the proportion of water



2050 WATERS AND WATER SUPPLY § 13. 2 Our. Law.

rights are confined to his specific or particular needs.‘ A prior appropriator of

water for irrigation purposes may maintain a joint suit against all junior ap

propriators of waters which would have otherwise reached the head of his ditch.“

An appropriation for irrigation purposes is effected when the water is actually

applied to the land.“ If a riparian owner diverts water above his own lands, it

is a question of fact whether it is an appropriation or a riparian use.’

Under various statutes, an appropriation may be made by public application

by one who intends to use water for irrigation and who fulfills the statutory

conditions." A survey and work done before obtaining a permit required by law

does not tend to show an appropriation.” In Nebraska, one has no right to

appropriate the waters of the state for irrigation purposes and to condemn a right

of way therefor without a permit from the state board of irrigation to divert

the water to specific lands described in his application." Water may not be diverted

from a natural stream in Colorado unless the right to its beneficial use has been

acquired and at the time is so neede .11

Where the waters of a natural stream have been appropriated and put to a

beneficial use, the rights thus acquired include an interest in the stream from

the point where the waters are diverted

ferenee with the stream

to the source thereof,12 and any inter

by a. party having no interest therein that materially

deteriorates the water in quantity or quality is unlawful and actionable."

_ In some states the doctrine of prior

as to riparian rights to the use of water

round to belong to any defendant should at

any time be in excess of what he reasonably

required. such excess should belong to plain

tiff. held to be inconsistent and erroneous.

Arroyo D. & W. Co. v. Dorman, 137 Cal. 611.

70 Pac. 737.

4. McPhee v. Kelsey [Or.] 74 Fee. 401.

5. Morris v. Bean. 123 Fed. 618.

0. “'ellington v. Beck. 150 Colo. 409. 70

l’ac. 887; Mt. Carmel Fruit Co. v. Webster.

140 Cal. 183. 78 Pac. 826; Tonkin v. Winzell

[Nev.] 73 Pac. 593; Schneider v. People, 30

t‘nlO. 493. 71 Pac. 369; Britt v. Reed. 42 Or.

76. 70 Pac. 1029; McCall 1. Porter. 42 Or. 49.

70 Pac. 820.

1. A riparian owner may go upon the land

of another farther up the stream. and with

his permission. there divert water for use

upon his land below without thereby neces

sarily exercising other than his riparian

right. the question of whether or not such

act is an attempt to make an independent

appropriation of the water being one of cir

cumstances. Rose v. Mesmer. 142 Cal. 322, 75

PHC. 1905.
8. In Oregon. it is held that to constitute

a valid appropriation of water. there must

he first. an intent to apply it to some bene

ficial use. existing at the time or contem

plated in the future; second. a diversion

thereof from a natural stream; and third. an

application of it within a. reasonable time to

some useful industry. Beers v. Sharpe [Or.]

75 Pac. 717; Carter v. \Vakcmun. 42 Or. 147.

70 Pac. 393. linder the Ariznnn statutes. an

nppropriator of water for irrigation is one

who makes an application of public water

upon lands he owns or possesses. Gould v.

Marlcopa Canal Co. {Arts} 76 Fee. 598. A

canal company organized for the purpose of

the diversion and carriage of Water for irri

gntion. not. being the owner of arable ahd

irrigahlo land. is not an appropriator of

appropriation and the common-law rule

are both enforced.“ In such cases the

water. Id. In Wyoming. a water right is

now initiated by filing application for a per

mit to appropriate water and not by con

struction of a. ditch. “'hnlon v. North Platte

C. & C. Co. [Wyo.] 71 Pac. 995.

0. Under Rev. St. M 917-929, a permit is

prerequisite. Whalon v. North Platte C. &

C. Co. [“'_\'0.] 71 Pac. 995. Even if admissi

ble on question of possession. its exclusion

was harmless. there being no dispute. Id.

10. Under the law: of Nebraska (Act

1895). a person has no right to appropriate

the waters of the state for irrigation pur

poses nnd to condemn a right of way there

for without a permit from the state board

of irrigation to divert the water to specific

lands described in his application. Castle

Rock Irr.. C. & W. P. Co. v. Jurisch [Neb.]

93 N. W. 690. Injunction is the proper rem

edy to prevent such condemnation. Id.

11. Schneider v. People. 30 Colo. 493, Tl

l‘ac. 369.

12. Cole v. Richards lrr. Co. [Utah] 75

l‘ac. 376.

18. The fact that the stream rises in a

lake is immaterial. Cole v. Richards lrr. (.‘0.

[Utah] 75 Fee. 876.

14. This is the ease in Montana and .\‘e

braska. Willey v. Decker [Wyo.] T3 l’uc.

210; Crawford Co. v. Hathaway [Neb.] 93 .\'.

W. 781. In Nebraska. it is held that the

common-law rule and the doctrine of ammo

printion are not inconsistent. and that both

exist concurrently in that state. and that the

time when either right accrues must deter

mine the superiority of title as between con

flicting claimants. Id. In Nebraska. it is

held that the right of appropriation of water

for irrigation purposes has existed since the

early settlement of the state. in those por

tions where irrigation is necessary. Id. The

irrigation laws of Nebraska (Comp. 8t. 1901.

c. 93a) abrogated the common-law rule of
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rights as at common law of individual riparian owners are recognized and applied

where such rights have been acquired anterior to an appropriation in conflict

therewith."

The method of diverting or carrying the water or of making such application is

immaterial."

Appropriations may be measured by the period or time of use, as well as by

the quantity employed."

Appropriators may change the place or mode of diversion so long as others

are not injured thereby." It is not essential that the appropriath shall apply

the water to riparian land, but it may be any distance from the stream ;‘° the only

restriction as to location being the feasibility of the diversion in view of the in

tended use, and the securing of a right of way over the lands of others for the

ditch and works.20 The right to use a ditch for the benefit of one’s land may

exist, though he can enjoy the same only by procuring a right of way to carry the

water over intervening lands,“l nor need he be a riparian owner.”

What may be appropriated—The taking by a party from a ditch of water

which does not belong to him, is not an appropriation within the meaning of the

law regulating water rights on the public domain,2a but water carried by a public

('zil‘l‘lt‘l' of water is public property until actually used by the appropriators and

is subject to appropriation to the same extent and in the same manner as when

it flowed in the natural stream.“ Known underground streams of water, flowing

in well‘ defined channels," including the underfiow of surface streams, are sub

ject to appropriation, and the rights acquired therein cannot be diverted by the.

wrongful act of another." In the arid regions it will be presumed that water

flowing in a natural channel, which reaches the banks of a stream and there

disappears in the sands of the bed. augments the flow in the main stream by

percolation, and the burden of proof is on the party diverting such water to show

that it, does not."I

riparian ownership of water in that state as

to all rights accruing in the future, but did

not affect rights already acquired. Id. The

common-law rule as to the use of waters of

a stream by riparian proprietors is in force

in Nebraska except as modified by statute.

Id; Meng v. Coffey [Neb.] 93 N. W. 713;

Cline v. Stock [Neb.] 98 N. W. 454.

I5. Vt'llley v. Decker [lVyoJ 73 Pac. 210.

10. McCall v. Porter, 42 Or. 49, 70 Pac.

820.

17. McPhee v. Kelsey [Or.] 74 Fee. 401;

Craig v. Cratton W'ater Co., 141 Cal. 178, 74

Pac. 762.

18. Miller v. Rickey. 127 Fed. 573. Place.

Craig v. Crafton Water Co., 141 Cal. 178, 74

Pac. 762. A ditch dug prior to the inception

of an appropriation cannot thereafter be

changed to the prejudice of such appropria

ior. Boltor v. Garrett [Or.] 75 Pac. 142.

I9, 20. Willey v. Decker [Wyo.] 73 Pac.

210.

21. Blankenship v. Whaley. 142 Cal. 566.

78 Pac. 235.

22. Mom: v. Coffey [Neb.] 93 N. W. 713.

23. Butterfleld v. O'Neill [Colo. App.] 72

Pac. 807. Where an irrigation company first

appropriated the waters of a. ditch and plain

tiff and defendant both claimed primarily

through purchase of stock in the company,

there could be no claim to all the water by

platntitt, based on a prior appropriation. Id.

24. Gould v. Marlcopa. Canal Co. [Ariz.]

76 Pac. 598.
All persons owning lands, un-.

der the flow of a canal owned by a company

not an appropriator. which have been irri

gated by means ot water furnished by such

canal. become appropriators. and possessed

of the rights of appropriation in the order

of their priority. Id.

25. Whitmore v. Utah Fuel Co.. 26 Utah.

488. 73 Pac. 764. When flowing in natural

channels between well defined banks under

the same rule as surface streams. Constru

ing Rev. St. 1887, par. 3199, 5 1, par. 3201, §

3. and Laws 1893. p. 135. Howard v. Perrin

[Aria] 76 Pnc. 460. The appropriator alleg

ing that the water was taken from such a

stream must prove it. Id.

26. Howcrot‘t v. Union a: J. Irr. Co., 25

Utah. 311. 71 Pac. 487; Roberts v. Krafts, 141

Cal. 20. 74 Fee. 281.

27. Howcroft v. Union a J’. Irr. Co.. 25

Utah, 311_ 71 Pac. 487. In California. it is

held that the doctrine of prior appropriation

applies to percolating waters, since the com

mon-law rule could not be equitably applied

in that state on account of its peculiar phys

ical conditions. Katz v. “'alkinshaw, 141

Cal. 116, 70 Pac. 663, 74 Pac. 766. In Califor

nia. it is held that one owning land border

ing upon or adjacent to a stream may not

make an excavation therein in order to in

tercept and obtain percolating water. and

apply such water to any use other than its

reasonable use upon the land from which it

is taken. if he thereby diminishes the stream

and causes damage to parties having rights
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The doctrine of prior appropriation applies as between two appropriators

from the same interstate stream who reside in different states.“

A water right may be obtained by adverse user and prescriptionP—In order

to create a right by prescription, the claimant’s use of the water must be unin

terrupted, adverse, under claim of right, and with the knowledge of the owner.”

Hence a. lower riparian owner cannot acquire a prescriptive right to receive the

waters of a stream as against an upper proprietor.“ No use of utter by a subse

quent appropriator can be adverse to the right of a prior appropriator unless such

use deprives the prior appropriator of it when he has actual need of it." Occu

pancy of water by stockholders cannot be regarded as adverse either to the 00111

pany or to fellow stockholders,” nor can silence of other stockholders be an ac

quiescence until their supply was impaired or ceased.“

only a right to use the quantity of water used while acquiring it.“

When so obtained, it is

Such right

is superior to that of all persons subsequently acquiring an interest either as ap

propriatora or riparian proprietors."

therein. McClintock v. Hudson, 141 Cal. 275,

74 Pac. 849; Katz v. Walkinshaw. 141 Cal.

116. 70 Pac. 663, 74 Pac. 766. See. also. I 5.

ante.

38. Wilioy v. Dooer [Wyo.] 78 Pac. 210.

Owners of land in Montana may, by prior

appropriation. acquire a right to the use of

the waters of a stream having its source in

that state and flowing thence into Wyoming.

by Joining with Wyoming landowners in the

construction of a ditch, and thereby divert

ing said waters at a point in Wyoming for

the irrigation of lands. In both states, such

right may be protected by the courts of

Wyoming. Id. In Nebraska, it. is held that

the fact that plaintiff resides outside the

state on a stream flowing through the state

does not deprive him of any rights which

the laws of Nebraska give to a lower ripa

rian owner. Cline v. Stock [Neb.] 98 N. W.

454. One who has acquired a right to the

waters 0! a. stream flowing through the pub

lic lands by prior appropriation, in accord

once with the laws of the state where the

appropriation is made. is protected in such

right against subsequent npproprintors. al—

though tho latter withdraw the water in a

different state [Re\'. St. U. S. 4; 2339. 2340

(Comp. St. 1901, p. 1481)]. Morris y. Bean.

123 Fed, 818.

$0. Talboit v. Butte City Water Co.

[Mont.] 73 Pac. 1111: Mong v. Coffey [Neb.]

93 N. W. 713. Evidr-nce held insufficient to

establish plaintiff‘s prescriptive right to

maintain an irrigation ditch, or to show that

he had acquired. by adverse user. an ense

ment of a designated quantity of water.

Strong v. Baldwin. 137 Cal. 432, 70 Pac. 288.

80. Ennor r. Raine [Nev.] 74 Pac. 1. Must

he invasion of rights such as would give

cause of action. Britt v. Reed, 42 Or. 7'1. 70

Pac. 10". The use of a water right umier a

deed in adverse to the grantor, but not nec

mumriiy so to third persons not in privity

with him. Rosa v. Mesmor. 141 Cal. 822, 75

PM. 905 The use of water by one o! the

tenants in common of a water right cannot

be considered hostile to the rights of other

owners. unless characterized by much great

er manifestations of hostile intent and more

serious detriment than would be necessary

if he were not such tenant in common. id.

Evidence insuflicient to show that n right-to

use tho writers of a creek on certain lands

had been acquired by prescription. 1d. Evi

dence held to show a right to obstruct a

ditch by a. 11qu crossing it. Centervillo 4&

K. lrr. Ditch Co. v. Banger Lumber Co., 14"

Cal. 386, 73 Pac. 1079. Findings, in an ac»

tion to restrain the obstruction of the flow

of water from springs on defendant‘s imni.

that the springs were so situated and that he

had used the water for domestic and irriga

tion purposes for 25 years. and a. decree

awarding him its use at all times for domes

tic purposes and during certain seasons for

irrigation purposes, held sustained by the

evidence. TOWD of Buisun City v. Do Frci

tas. 142 Cal. 360, 76 Pac. 1092.

81. Crawford Co. v. Hathaway [Neb.] 93

N. W. 781; Cline v. Stock [Neb.] 98 N. W.

464; Dunn v. Thomas [Neb.] 96 N. W. 142.

In Oregon. it is held that a person entitled to

the use of water cannot be deprived thereof

by merely seeing another constructing a

ditch and making no objection thereto until

the diversion is completed. noitc-r v. Gar

rett [On] 75 Pac. 142. Appropriation of con

siderable quantities of water. in seasons

when that may he done without sensible in

Jury to lower owners, does not give a pre

scriptive right to divert the whole stream in

dry seasons. Mcng v. Coffey [Neb.] 93 N. W.

713.

as. Talbott 1. Butte City Water Co.

[Mont.] 73 Pac. 1111. The use by a. lower

proprietor of water after it has passed tho

upper proprietor's boundary is not adverse

to the upper proprietor. so as to lay the ba

sis for a claim thereto by udvcrsc user. sincc

the former is not injured thereby. Beers v.

Sharpe [0r.i 75 Fee. 711.

33. Prescriptive use as against other

stockholders supplied from different ditches

and points of diversion. Richcy v, East Red

lnnds Water Co.. 141 Cal. 221, 74 Pac. 754.

84. Richey v. East Hcdlnnds Water Co.,

141 Cal. 221, 74 Pac. 754.

86. Hull v. Cnrtcr [’i‘cx. (‘iv. App.] "7 8.

W. 19. it is not error to adopt as a measure

for determining the amount of water uscii

in acquiring a prescriptive right the dis

tance to which the water flowed on the iand<

of a lower proprietor during the period or

obtaining the right. Id.

80. Britt v. Reed, 42 Or. 76, 10 Poo. 10:9;

McCall v. Porter. 42 Or. 49. 70 Pnc. 820. It is

held in Nebraska that tho fll‘tpl'flhi'iiiinn n!
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The right of appropnhii'ort can be lost only by abandonment or by adverse

posse.-.-ion."——An abandonment of a water right occurs when the party in posses-I

sion deserts the property without an intention to reclaim it." The abandonment

of land for the irrigation of which water is appropriated is an abandonment of

the appropriation."

Ditch righls of any. Eminent donuu'nr—United States statutes (U. S.

Comp. St. 1901, p. 1535), granting rights of way across public lands for the con

struction of canals and ditches, give the grantee a mere easement across the land

for the purpose of maintaining such ditch, and he has no right to use the land

for any other purpose.“ One who acquires such land subsequent to the building

of such ditch takes it subject to the easement." The use of water for irrigation is

a public use, and a statute providing for the condemnation of lands for canal pur

poses is constitutional."

water by "squattcr‘s right" does not. by vir-l

we of Rev. St. u. s. (u. 5. Comp. St. 1901. p.l [l'tah] 15 Pac. 748.

1437). give to s. settler who has appropriated

water in thnt way_ in that state. for a less

period than 10 years. on eXcluslvo right as

naalnst other settler-a on the same stream,

but If such settler afterwards receives n pat

ent from the government, he may count the

time during which be appropriated the water

as a squatter In making out the statutory

period of prescription. as against other pat

cntees from the government on the same

stream. Hang v. Coffey [Neb.] 93 N. W. 713 >

Where one stands by and sees another pre

paring to appropriate the waters of a spring

without making any claim thereto. he is es

topped to subsequently claim the right to use

such spring as n prior appropriator. Orient

Min. Co. v. Freckleton [Utah] 74 Pac. 05!.

I. Cannot be lest by signing a contract

for the use of the water for a season. the

contract stipulating that he thereby waived

any and all rights to the use of water in the

future. the canal company being a public

carrier of water. Gould v. Maricopa Canal

Co. [Ariz.| 76 Fee. 508. Nor is the right lost

by abandoning the use of a ditch rendered

useless as a carrier of water by reason of in

creased diversioua from the stream.

owner of land and of a water right privilege

appurtenant thereto sold both. he later re

purchased the land without the water right

and obtained water from the canal by rent

ing other Water rights. Held an abandon

ment of the original water right. Brockman

v. Grand Canal Co. [Arll] 78 Pac. 60!.

88. Such intention is not shown by mere

nonuser or failure to maintain. Butterfleid v.

O'Neill [0010. App.] 72 Fee. 807. Evidence

sufficient to sustain finding that defendants

had not abandoned priorities previously

awarded them in adjudication proceedings.

Platte Valley Irr. Co. v. Cent. Trust Co.

[Coio.] 75 Pac. "1. Evidence held to show

an abandonment of a water right. Goon v.

Proctor. 27 Mont. 526, 71 Pac. 1003.

80- Rutherford v. Lucerne C. k P. Co.

[Wyo.] 75 Par. “5. The subsequent acquisi

tion of other lands in the same vicinity will

not restore such right in the absence of proof

that such acquisition was contemplated at

the time of the appropriation. Id.

40. Whitmore v. Pleasant Valley Coal Co

[Utah] 75 Pac. 748. The owner of the land

may remove from the right of way material

placed thereon which is intended to be used

in the erection of a saloon on such right of

way. 1d.

Id. The '

A city may not charge to the owners the cost of recon

4I. Whitmore v. Pleasant Valley Coal Co.

Under U. 8. Statutes

(Act July 26, 1866. c. 262 [14 Stat. 251. U. 5.

Comp 8t. 1901. p. 1437]). giving the prior ap

propriator a. right of way for conveying the

water along its natural channel, and through

ditches constructed prior to the time that

other rights attached to the land traversed

by these watercourses, all subsequent appro

priators hold subject to this easement. and

the prior appropriator has the right to go

upon their lands and remove dams. etc., by

which his flow of water is obstructed and

diverted. Ennor v. Raine [New] 74 Pac. 1.

Facts held insuflicient to entitle plaintiff to

an injunction forbidding the discharge of

water used in operating a placer mine. into

a. ditch running through his farm. McCann

v. Wallace, 117 Fed. 936.

4:. Nash v. Clark [Utah] 75 Pac. 811. Un

der the constitution and laws of California

(Count. 5 1. art. 14. Laws 1895. c. 115), pro

viding that “the use of all water appropri

ated for sale. rental or distribution" is a pub

lic use, the word appropriation includes all

water. however acquired. which is devoted

to public use and is not limited to water ap

propriated under the provisions of the civil

code. Hiidreth v. Montecito Creek Water

Co.. 180 Cal. 22. 72 Pso. 895. The construc

tion and operation of irrigation enterprises

are Works of internal improvement, and pri

vate property, reasonably necessary therefor,

can be taken under the power of eminent do

main under the laws of Nebraska [Comp. St.

1901, 0. 93a, art. 2]. Crawford Co. v. Hath

away [Neb.] 93' N. W. 781. The Nebraska Ir

rigation Act of 1895 (Comp. St. 1901, 0. 93a).

construed and held constitutional. Id The

term “domestic purposes" as used in the Ne

braska. irrigation act (Stat. 1901, c. 93a, art.

3, § 43) does not refer to the diversion of

large quantities of water in canals or pipe

lines. Id. The statutes of Utah giving in

dividuals and companies the right to con

demn rights of way for irrigation ditches

(Rev. St. Utah 1898. i! 3588, 1277, 1278) are

constitutional. Nash v. Clark [Utah] 75 Pac.

371.

A public use of water must be for the

general public or some portion of it. Hil

dreth v. Montecito Creek Water Co. [0111.]

70 Pac. 672. Where a number of persons

owning land who are each entitled to take

water from a common source for use on

their land. either by virtue of an appro

priation under the code, or by prescription,

or as riparian owners, form a corporation,
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structing a flame across a street to conform to legal specifications unless so em

powered."

Rcmediee and procedure—A riparian proprietor, including a lessee, is en

titled to an injunction to restrain the unlawful diversion of waters of a stream

adjoining his land, though the injury caused thereby is incapable of ascertain

ment or of being estimated in damages.“ Persons who take under the diverter

are not necessary parties.“ A general allegation of irreparable injury by reason

of the diversion of waters from an irrigation ditch is not suiticient to warrant

the granting of a temporary injunction, but the facts upon which the allegation

is based must be shown." If it be alleged that a diversion was made by en

larging the head of a branch, the answer must controvert such effect." In an

action for damages for the destruction of a crop by defendant’s failure to furnish

water for irrigation purposes, the measure of damages is the value of the crop in

the condition it was before it perished.“ Evidence of the value of the crop at

maturity, less the cost of the labor, care, and attention necessary to put it in

condition for the nearest market, is admissible, in connection with other tes

timony, to enable the jury to ascertain the amount of damages sustained." Innd

owners may recover damages for injuries to their property caused by the fauliv

construction of a canal,“0 or its mismanagement or negligent maintenance.“

and delegate to it the work of diverting and

distributing the water. reserving to them

selves their rights therein, they do not there

by dedicate or appropriate to public use the

water thus reserved and used by them. The

water still remains the subject of individual

ownership and private use. Hiidreth v. Lion

tecito Creek Water Co.. l39 Cal. 22. 72 Pac.

395.

43. A city ordinance requiring water for

irrigation purposes to be conveyed across

the streets in covered flumee construed, and

defendants held not to be liable for the cost

of such flumes constructed by the city.

Bountiful City v. Lee [Utah] 75 Pac. 368.

44. The fact that some of the waters of

the river at times overflow its banks below

the point of diversion does not justify such

diver-ion. Cal. P. k A. Co. v. E. C. & L.

Co., 127 Fed. 741. Where a canal unlawfully

diverts a part of the waters of a'stream. an

injunction will not be refused because it

also diverts flood waters which may be law

fully appropriated. and, in the absence of

data on which to base a different order, the

entire diversion will be enjoined. Id. A

suit in equity will lie to determine the rights

of a number of persons claiming the right

to divert or use the waters of n stream and

to enjoin the infringement of rights acquired

under the Nebraska irrigation not. Craw

ford Co. v. Hathaway [Neb.] 93 N. W. 781;

MeCook Irr. & W. P. Co. v. Crews [Neb.] M

N. W. 996; Cline v. Stock [Neb.] 98 N. W.

454.

45. In a suit by a riparian owner on a

main stream to enjoin enlargement of the

head of a. branch stream nbm'e him. and di

version of an undue amount of water for ir

rigation. persons using water from the

hrnnch are. not necessary parties llcfenrlnnt.

Sander v. Wilson [Wash] 76 Pae. 280.

46. Morris v. Bean, 123 Fed. 618. Statutes

of Colorado (Mills’ Ann. St. M 2427-2489,

I432). relating to appeals in irrigation easel.

construed. Needle ltoek Ditch Co. v. Craw

ford-Clipper Ditch Co. [Cold] 75 Pac. 424.

Evidence sufficient to entitle plaintiftI to

damages for injuries to his land resulting

from the construction of a. canal. Bullock v.

Lake Drummond C. 8'. W. Co., 183 N. C. 179.

.\ bill in equity which discloses a continuing

trespass on the lands of complainant by a

large number of defendants, and a constant

and wrongful diversion of water from a

stream thereon, which tends to depreciate

lilB value of the land, is sufficient to entitle

complainant to an injunction against euch

trespass. Miller v. Rickey. 127 Fed. 573.

Where a. canal company, in widening its

canal. unlawfully deposited mud and and an

the land of another. and filled up his ditch

so that water overflowed onto his land, it

is liable for damages resulting therefrom.

l'innix v. Lake Drummond C. k W. Co.. 132

N. C. 124.

47. In a suit to enjoin diversion of water

from a. stream by enlarging the head of a

branch. an answer is demllrrnble which sets

out that defendant does not claim a right to

any water in excess of the natural flow.

and that plaintiff claims only the natural

flow in the main stream. since the issue is

the effect of the intended enlargement on

the flow. Sander v. Wilson [Vi'nsh] 76 Pac.

280.

48, 40. Anderson v. Adams, 48 Or. 621, 74

Pac. 215.

50. For seepage due to faulty construc

tion. Turpen v. Turlock lrr. Dist.. 141 Cal.

i. 74 Pic. 295.

5]. A corporation is liable for damage to

a landoWner caused by the act of its em

ploye in charge of its irrigation canal in

opening a waste gate and discharging nur

plus water on the land. Stuart v. Noble

Ditch Co. [Idaho] 76 Pao. 265. A director

of n water corporation who consents to the

location. plan and method of construction

cannot recover damage by seepage suetaln»d

by him when such damage might readllv

have been tot-seen (ld.). or until the corn

pany has had notice and a reasonable time

to repair (Id).
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Such damages are not included in the damages awarded in proceedings to con

demn land for the canal." An action for damage to land caused by the negligent

construction and maintenance of an irrigation canal, lawfully built, is not an

action for “waste or trespass upon land,” within the meaning of a limitation stat—

ute."

For interfering with a water distributor appointed by the court in a joint

ditch proceeding in Wyoming, a court commissioner or judge in vacation has no

power to punish one as in contempt.“

§ 14. Irrigation districts and irrigation and power comlxmies.—The man

net in which irrigation districts may be created and the duties of their oiiiccrs

are fixed by statute, which legislation is within state and territorial power.“

There. is ordinarily a land owner’s petition or election signifying a. majority as

:ent." The district is a corporation in so far at least that it is not to be en]

laterally attacked savc on the usual grounds,“ and that laws respecting organiza

tion are subject to legislative change retro-acting on existing districts.“ So in

actions by or against it, the property owners of a district are bound by judg

ment.” Bonds may be issued only for the purposes authorized.“ Expenses

are usually borne by the regions benefited;” but cannot be laid upon lands owned

by the United States as part of the public domain."

53. Turpen v. Turlock Irr. Dist.. 141 Cal.

l. 74 Pine. 295.

58. Ball. Ann. Codes & St. I 4X00. Statute

limiting actions of trespass to three years

has no application. Governed by See. 4805,

barring actions, not otherwise provided for.

in two years. Suier v. “'enatchee Water

Power Co. [Wash.] 76 Pac. 298.

54. Under the Wyoming statutes, a com

missioner has no power to punish one

charged with interfering with a water dis

tributor appointed by said commissioner,

nor to punish him for contempt. The trial

involving an issue of fact, it could not be

heard by a judge in vacation. Mau Y.

Stoner [Wyo.] 76 Poe. 584.

56. The laws of the United States (Act

July 26. 1866 [U. 8. Comp. 8t. 1901. p. 1437];

Act of March 3. 1871 [U. 8. Comp. St. 1901,

p. 1549]; Act March 3. 1891 [U. 8. Comp. St.

1901, p. 1670]) do not forbid territorial or

state legislation with respect to the use of

public waters. Gutierres v. Albuquerque L.

8: 1. Co., 188 U. 8. 545, 4'! Law. Ed. 588. Nor

is the law of New Mexico (Act Feb. 24.

1887)I authorizing the incorporation of irri

gation companies and empowering them to

take and divert surplus public waters over

and above the needs of prior appropriators,

inconsistent with the said acts of congress.

Id.

56. In Washington. a petition for the or

ganization of an irrigation district may be

signed by less than 50 landoWners, If they

constitute a majority within the proposed

district under 1 Ball. Ann. Codes 8: St. I

4166. Rothchild Bros. v. Rollingcr, 32 Wash,

307. 73 Pac. 36?.

M. A decree confirming the organization

of an irrigation district. being obtained by

fraud. may be set aside by a. court of equity.

Obtained by false affidavits and bribery of

attorney employed to contest petition for

confirmation. People v. Perris Irr. Dist., 142

Cal. 601, 76 Fee. 381. Where the signatures

of the requisite number of fret-holders could

not be obtained to a petition for the forma

tion of an irrigation district. and the pro

In Washington, warrants

moters thereof conveyed land to parties so

as to make them freeholders, they to sign

the petition and then reconvey to the gran

tors, held fraud; and decree confirming the

organization of such district would be set

aside in equity. Id. Order of county board

is conclusive that included lands will be

benefited. Andrews v. Lillian Irr. Co. [Neb.]

97 N. W. 336. But not that all of them are

lrrigable. Id.

58. Act of California March 31, 189'! (Stat.

1897. c. 189). providing for the organization

and government of irrigation districts. ap

plies to existing districts organized under

prior laws. Board of Sup‘rs of Riverside

County v. Thompson [C. C. A.] 122 Fed. 860.

59. A judgment against an irrigation dis

trict held conclusive as to all questions

which were or might have been litigated

therein, against not only the parties then_

before the court. but also against the prop

erty owners of the district and all parties

who might thereafter be called upon to en

force the judgment therein rendered. Board

of Sup'rs of Riverside County v. Thompson

[C. C. A.] 122 Fed. 860.

00. Under the laws of Cal. (Stat. 1881, p.

29, t; 12_ 16, 36. 37). authorizing the directors

of irrigation districts to issue bonds for the

construction and purchase of canals and

waterworks. it is held that bonds issued in

payment of water right certificates and 0t

warrants drawn for salaries of officers of

the district are void. Leeman v. Perris Irr.

Dish, 140 Cal. 540, 74 Pac. 24.

61. In Colorado (Mills' Ann, St. §§ 24M,

2442), it is held that a county lying within

the. watershed of a tream mentioned in the

statute creating a water division is not em

braced within such‘ division. so as to make

It liable for a. part of the salary of the

superintendent of irrigation, where no lands

within the county are irrigated from the

streams mentioned. Chew v. Board of

Com'rs of Fremont County [Colo. App.] 70

Pac. 764.

03. Lends belonging to the U. B. and in

cluded within the boundaries of an irriga
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issued are payable in full in order of issue, regardless of a shortage of funds to

pay all," and draw interest from date of presentation." The organization of a

district is not the same as a proceeding to confirm it." Accordingly, a limita

tion on suits to attack the former does not apply to suits to aunul confirmation,“

and especially not when it is a short term and fraud is urged." In Nebraska,

nonirrigable lands cannot be included in a district, and the statute distinguishes

such from irrigable lands which for some reason should be excluded from the district

and the burdens incident to it. Hence, the remedy provided as to the latter class

for the purpose of detaching them while exclusive can have no application to non

irrigablc lands erroneously included; and to correct this, equity will afford relief.“

it is sufficient to show their nonirrigable character to allege that they are low,

wet and swampy."

Irrigation and power companies.-—A company diverting water from a stream

for the purpose of supplying owners and possessors of arable and irrigable land is

a quasi public servant." A public carrier of water is required to continue the

service so long as such service is required by appropriators for the necessary irri

gation of their lands, and the water is available from the common source."

On applications to a water company exceeding its capacity, it is the duty of the

company to limit the contracts to its capacity and to those appropriations pos

sessing the older rights of appropriation." A canal company not being itself an

appropriator. its Only warrant for its diversion of water is that it supplies appro

priators." Users of water from a ditch or canal acquire such a property right as

they may transfer to other lands under such ditch or canal." The purchaser may

transfer the water to other lands under the canal so long as the change does not

interfere with the rights of others." Such companies have only the-powers ex

pressly granted them by statute or those necessarily implied therefrom, or inci

dental thereto."

ilun district organized under the laws of gution districts. construed. Andrews v. Lil

Cal. (St. 1887. p. 29, c, 34). without the con

sent 0! the U. S. or of a subsequent pur

chaser, are not liable under a judgment ren

dered against said district in an action on

Its bonds and are exempt from any assess—

ment for the payment of the bonds. Nev.

'Nat. Bank v. 9050 Irr. Dist.. 140 Cal. 8“. 78

Pac. 1056.

la. Under Laws 1895. p. 145. l ‘1. it is

held that warrants on ditch funds collected

in accordance with that act are required to

be paid in the order of their Issue. though

the earlier ones will exhaust the fund be

fore all can be paid. State v. St. John, 30

Wash. 630. 71 Pac. 192.

64. Under Laws 1893. p. 76. such war

rants issued under Laws 1889-90. p. 76. and

the remedial act (Laws 1895. p. 145. l 7).

curing the defects therein, draw interest

from date of presentation and nonpayment

thereof. State v. St. John. 30 Wash. 830. 11

Pac. 192.

65. 00, If. The irrigation District Act of

California (St. 1887. p, 30. c. 34. as amended

by St. 1891. p. 143, c. 127. 5 3), declaring

that the validity of‘ the organization of irri

nation districts shall not be attacked more

than two years after the entry of the order

of the board declaring the territory duly or.

annized. does not apply to a suit to set aside

a decree of confirmation. People v. Perri!

lrr. Dist" 142 Cal. 801, 76 Pao. 381.

08. Laws of Nebraska (Comp. St. 1903. c.

93a). relating to the establishment of irri

llan Irr. Co. [Neb.] 97 N. W. 336.

60. Andrews v. Lillian Irr. Co. [Neb.] 91’

N. W. 838.

70. Gould v. Marleopa Canal Co. [Ariz.] 76

Pac. 598.

71. Gould v. Marieopa. Canal Co. [Ark.] 76

Fee. 598. A corporation organized to carry

on the business of supplying a portion of a

valley with water for irrigation and for

millan and manufacturing purposes is a

public carrier of water and is not limited to

service as a carrier of water to its stock

holders only. Id.

72. 78. Gould v. Maricopa Canal Co. [Aria]

76 Pac. 598.

14. One purchased a lessce's right to a

certain amount of water and brought this

action to have the point of diversion from

the canal changed so as to precipitate the

water on other land. liurd v. Boise City Irr.

& L. Co. [Idaho] 76 Fee. 331.

75. in this case only the same amount of

water as was due the original lessee was

asked to be diverted and it would in no

way affect any other appropriator. Hard v.

Boise City Irr. & L. Co. [Idaho] 76 Pac. 331

76. A corporation organized to construct

canals and ditches for the purpose of divert

ing certain waters for irrigation purposes

is not nuihorlled to construct relervolrl for

storing water. Seeley v. Huntington C. &

A_ Ass'n [Utah] 76 Pac. 367. Statutes of

Filth (Rev. 8t. ,5 8588. 3590. 3591). relating to

the condemn-flu. of fish“ 0! way for

a 4‘4
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§ 15. Water companies and water supply dislrll-is; municipal ownership.

Private carpomiions and frum'ln'ses.—Tlie general law of corporations as applied

to water companies" and other general matters" have been excluded. Water

companies for public senice are subject to legislative and municipal control,

though in some respects private corporations."

the formation of “a”

If local consent be required for

company, a slight variance in name of the company as

organized is immaterial." They are quasi-public corporations and as such have

only the powers expressly granted or necessarily implied for the purpose of carry

ing out the powers expressly granted.‘1 If sources of supply are enumerated, they

cannot resort to others." As public servants, they may be empowered regardless

of municipal consent to convey water through city streets." The granting of

franchises when delegated to municipalities must. follow the statutory methods

and conditions," and lacking them cannot be cured by unconstitutional special

legislation.“ An excessive term if severable will be good in part.“ Where a cor

poration is granted the right to furnish water and electric lights and power, the

two rights are separate and distinct and it may forfeit one of them for nonuscr

without aflecling the other."

iiumes. ditches. etc., and tor the connection

therewith of other i‘lumes. ctc.. construed.

and held. that in a proceeding by a power

company to condemn a right to connect Lt!

liume with the city canal. it is not neces

sary to show that the use to which the

power company will apply it is a. more neces

sary public use than that to which the city

devotes it_ the city owning a more easement

for the canal. Salt Lake City W. k E. P.

11‘0. v. Salt Lake City. 26 Utah, “l. 71 Fee.

106?. It is held that the colltltttlol of

l'lnh (art. 11. I 6), pnhlblth‘ the alien-

Ilnl 0! water rights. waterworks or water

supply owned by it. does not make illegal

the acquisition by a power company of the

right to connect its flume with the water

canal of a city tor the purpose of discharging

water therein. id.

Al to rates, nee pout, ! Hi.

77. Corporations. 1 Curr. Law. p. 710.

7". Bee Taxes. 2 Curr. Law. p. 1786.

7». This rule is not changed in ldaho by

the met that such companies are called pri

vnte corporations by the laws of that state.

Boise City Ariesian H. & C. Water Co. v.

Boise City [C. C. A.] 128 Fed. 232.

340. A statute of New Jersey (Gen. St. p.

2199. it 2, 3), authorizing the incorporation

of certain water companies. construed.

Kcmble v. Millviiie. 69 N. J. Law, 837.

81. New Albany “’nterworks v. Louis

ville Banking Co. [C. C. A.] 122 Fed. 776.

82. A water company authorized to take

water from certain specified sources is con

tined to those sources for its supply. Smith

v. Stoughton [Mass] 70 N. E. 195.

83. Transportation corporations act of

New York (Laws 1890. p. 1151. c. 556. l 82.

subd. 2 as amended). granting water com

panics~ the right to use the streets of cities

in certain cases, without their consent. con

strued. Rochester & L. 0. Water Co. v.

Rochester. 176 N. Y. 36, 68 N. E. 117. Under

N. Y. Transportation Corporations Act (Laws

1890. c. 566, I 82, as amended). water com

panies have the right to lay pipes through

the streets of a city between the source or

supply and the town where the right to

distribute the water has been obtained

An ordinance granting a franchise to a water com

wlthout the consent of such city and with

out being subject to regulation by its or

dinances. Rochester & L. 0. Water Co. v.

Rochester. 84 App. Div. [N. Y.] 71.

8‘. Lawn of Iowa (Code 1873. u 471, 489).

relating to the right of municipalities to

authorize the construction of waterworks

by individuals or companies. and to the

number of members of the council who

must be present and vote on an ordinance

authorizing such construction. and provid

ing that ordinances passed tor that purpose

must contain only one subject, which must

he expressed in the title. construed. Marion

\Vater Co. v. Marlon, 121 Iowa. 806, N N. W.

s83.

85. Iowa Act or March 8. 1876. attempting

to legalize a. city ordinance granting a. fran

chin to a water company for more than 25

years. contrary to l 473, Code 1873. held un

constitutional. as special legislation. Cedar

Rapids Water Co. v. Cedar Rapids. 118 Iowa.

234, 91 N, W. 1081.

86. Under the laws of Iowa (Code 1873. §

073). providing that the right to operate

waterworks for a. longer period than 25

years should not be granted to a water com

pany. an ordinance granting an exclusiva

right for 26 years and an equal right with

other companies for 25 years thereafter is

invalid as to the latter 25 years. The or

dinance is severable. and the grant for the

first 25 years is valid. Cedar Rapids Water

(‘0, v. Cedar Rapids, 118 Iowa, 234. 91 N. W.

1081.

81. State v. Twin Village Water Co.. 98

Me. 214. Where such a corporation I!

created under an not providing that some

portion 0! its works must be in operation

within a specified time. the completion or

its water plant within that time vests it with

the full chartered powers. and where the

act fixes no time within which the remaining

portion of the works must be put in opera

tion, it must be done within a reasonable

time. Id. The failure of such a. corporation

to furnish electricity. because the towns

and cities which it served did not want and

would not buy it. will not work a. forfeiture

of its charter. Id.
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pany will be construed favorably to the city,” and a perpetual franchise has been

held invalid." Pursuant to reserved power, the city may thereafter construct a

plant of its own.“0 Franchises and properties may be transferred if the statute

or the terms under which they are held does not forbid.“1 Laws relating to water

companies formed to supply water to cities and towns apply only to corporations

and not to individuals.”

Condemnation of property by water companies—The power to take certain

kinds of water supply excludes other kinds."3 Compensation may include depre

ciation of a spring flowing,r into a source of supply." In such ways as are. private.

compensation must be made,” else a person interested may sue for removal of

mains." It has been refused for temporary interruption of business."

Water boards and districts—When public water service is administered by a

board possessing corporate attributes, a public corporation is formed" which is a

municipal and not a state agency if acting in respect to service for a limited

district.”

tutional limits.1

respect to the source and method.’

88. Ordinance authorizing the purchase

of a waterworks by a city, construed. Val

paraiso City \Vater Co. v. Valparaiso [Ind.

ADD-1 69 N. E. 1018.

89. A city has no power to grant a per

petual franchise in its streets to a water

Company in the absence of express statutory

authority. A city ordinance giving a right

to lay water pipes in the streets. which

does not fix any term for the privilege, is a

grant of license only. revocable at. the will

of the city. Boise City Artesian H. & C.

“‘ater Co. v. Boise City [C. C. A.) 123 Fed.

232.

90. City of Helena v. Helena Water Works

Co. [C. C. A.] 122 Fed. 1.

91. Under the laws of Indiana. a water

company. organized to supply water to a

city, has no power to transfer its entire

property and privileges to another company

by a sale or lease for the time it continues

to exist as a corporation. even with the

consent of such city. New Albany Water

works v. Louisville Banking Co. [C. C. A.]

122 Fed. 776. In Pennsylvania under Act

April 17, 1876. I 6 (P. L. 33). a water corn

pany may sell its franchises and property to

another water company. Hey v. Springfield

Water Co.. 207 Pa. 38.

02. Rev. St. 1887. It 2710-2712.

Grangeville [idnho] 74 Pac. 969.

03. The laws of Tennessee relating to

condemnation of property by water com

panies (Shannon‘s Code, l! 1844. 2502), con

strued and held not to give such companies

the right to condemn water from springs

on their lands, which flows over adjoining

lands. Acts Tenn. 1901. p. 90. c. 8!. author

izing such condemnation is unconstitutional.

Watnuga Water Co. v. Scott [Tenn.l 76 B.

W. 888. Mass. 8t. 1895. c. 488, I 4. relating

to construction of reservoir and acquiring

property liable to be submerged. construed.

Board only required to take property actual

ly submerged. West Roylston Mfg. Co. v.

Metropolitan Water Board. 183 Mass. 267,

‘7 N. E. 241. St. 1895, p. 573, o. 488. con

strued. As to taking property and wells.

McNamara v. Com.. 184 Mass. 304. 68 N. E.

331‘ See. also supra. hole 82. Smith v.

Stoughton [Moss] 70 N. E. 1'35.

Jack v.

Laws governing such are subject to legislative change within consti

General authority to provide a supply is liberally construed with

M. The owner of riparian land condemned

by a water company is entitled to.have the

value of a spring thereon considered as an

element of damage. in so far as it is affected

by the right of the water company to have

the water from it flow undiminished through

the land in the channel of the creek. as the

other water does. Leiby v. Clear Spring

Water Co.. 205 Pa. 634.

95. A village cannot give permission to

a private corporation to construct or con

tinue water mains through streets which

have never been accepted by it. without

compensation to the owner of the land.

Jayne v. Cortland Waterworks Co.. 42 Misc.

[N. Y.] 263. I

00. Evidence of plaintlifl's interest in a

private street held to be insufficient to en

able him to maintain a suit for the re

moval of a water main therefrom. Taylor

v. Larchrnont Water Co.. 86 App. Div. [N.

Y.] 631.

01. Not required to pay damages result

ing from temporary interruption of busi

ness. anhun River Paper Co. v. Com.. 184

Mass. 279. 88 N. E. 209.

S. The sewerage and water board of

New Orleans is a corporation. State v.

Kohnke. 109 La. 838.

90. Boards whose functions relate exclu

sively to water and sewerage works are

municipal and not state agencies. State v.

Kohnke' 109 La. 838.

1. An act of the legislature providing

for a tax for sewer and waterworks and

creating a special board to have charge of

them is a public law relating to a public

subject within the domain of the general

legislnth'e power of the stnte. and involving

public rights and the public welfare of the

entire community affected by it. and such

not can therefore be amended or changed at

any time by the legislature. State v.

Kohnke, 109 La. 838. Louisiana Act N0. 111.

1892. creating a sewerage and water board

for the city of New Orleans. construed and

held unconstitutional in so far as it changw

the membership of the board created by Act

No. 6 of the Extra Session of 1899. Con

stitutional amendment ratifying tax for wu

terworks and sewers also construed Id.
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Public ownership—The legislature may grant to any municipal corporation

power to construct or to purchase and maintain a system of waterworks to furnish

water for municipal purposes and for the use of its inhabitants and to raise tin

money therefor by taxation,. and the fact that the acquired property may involve

the supplying of persons outside the corporation does not lead to illegal taxation.‘

But no power exists beyond that granted or implied,“ which must be strictly in

the prescribed method.‘ When the issuance of bonds is contemplated, the sanc

tion of an election is often required' and limitations on bonded debt are met.‘

Such elections are usually initiated by ordinance or petition,‘ and are conducted

in general like other elections unless otherwise provided.1° When an election is

to be had and several modes of providing a water system are proposed, they should

be separately put on the ballot.“

This power includes the power to furnish water to inhabitants."

exercised in abrogation of a franchise

It may be

if therein reserved." Incident to the

power is that of incurring debts for the cost of construction,“ such expense being

“necessary.”"

tion of a debt."

t The authority to use driven wells to

obtain a water supply is included in the

general authority to secure such a supply.

Westphai v. New York. 75 App. Div. [N. Y.]

252.

8. Mayo v. Dover & F. V. Fire Co.. 96

Me. 539. Mass. St. 1882. p. 107. c. 145_ re

lating to the purchase of the rights of a

certain water company by a town. construed.

Gardner Water Co. v. Gardner [Mass] 09 N.

E. 1051.

4. The fact that the municipality may be

obliged to furnish water to a few persons

residing outside its limits will not make

such taxation unequal within the meaning

of the Maine constitutional provision for

bidding unequal taxation. Mayo v. Dover

& F. V. Fire Co.. 96 Me. 539.

5. A village has no power to construct

or purchase a waterworks system other

than that expressly given it by statute.

Laws N. Y. 1875, p. 157, c. 181. as amended.

and Laws 1896. c. 769, relating to boards of

water commissioners construed. In re Board

of Water Com'rs of Village of White Plains,

176 N. Y. 239. 68 N. E. 348.

In Oklahoma, municipal corporations hav

lng n popnlntion of not less than 1.000 may

call elections to issue bonds to construct a

system of waterworks [Act Cong. March 4.

1898, c. 35, i 1]. 'l‘er. v. Whitehall [Okl.] 76

Fee. 148. Where a school district comprises

other territory besides the town. the school

census required by the statute before action

on bonds is compiled with where a. censu

of the entire district is taken and an asses

sor's census of the town shows a. bona flde

population of over 1,000. Id.

A stipulation ll n snlt to enjoin a. city

from constructing a. waterworks, that the

city intended to and would it not restrained

construct said works and raise the funds

therefor in the manner provided by law,

eliminates any question as to the legality or

regularity of the proceedings taken by the

city to raise funds for the work. City of

Helena v. Helena Waterworks Co. [C. C. A.]

122 Fed. 1.

C. The commissioner of water supply 0f

Greater New York has no authority to pur

chase land for the purpose of increasing the

The ineumbrance on a plant taken over is not reckoned as the crea-

water supply of Brooklyn without the ap

proval of the New York board of aldermen.

and until maps of the land to be acquired

have been prepared and approved in accord

ance with the provisions of the city charter

secs. 486. 488. 489. Greater New York Char

ter (Laws 1901, c. 466). construed. Queens

County Water Co. v. Monroe. 83 App. Div.

llN. Y.] 105.

93'1, 8. See Municipal Bonds. 2 Curr. Law. p.

1.

D. A petition to the mayor to call an

election need not go to the council. State

v. Topeka [Kam] 74 Pac. 64?. See, also.

Municipal Bonds, 2 Curr. Law, p. 931.

10. See Municipal Bonds, 2 Curr. Law. p.

931; Elections, 1 Curr. Law. p. 981.

11. Under Session Laws 1897, c. 82 and

1901, c. 107, authorizing cities of the first

class to provide themselves with water

works of their own. the purchase of an ex—

isting plant and the construction of a new

one are distinct methods of executing such

design, and a. ballot submitting to the voterv

a. proposition to issue bonds. “to purchase.

procure, provide or contract for the con—

struction of waterworks." is dual and for

that reason illegal and an election carried

thereby is void. City of Leavenworth v.

Wilson [Kan] 76 Pac. 400.

12. Under Burns' Rev. St. of Indiana 1901.

5 3541, a city may construct works to obtain

water for the use of its inhabitants. Scott

v. La Porte [Ind.] 68 N. E. 278.

18. The grant of a. franchise to a water

company reserving to the municipality the.

right to construct “works or plants of a

public nature" allows the city to construct

a waterworks subject to statutory regula—

tions. City of Helena v. Helena Water

works Co. [C. C. A.] 122 Fed. 1.

14. It is held that under the laws of

North Carolina (Code, §§ 3800. 3821), munic

ipal corporations may contract debts for the

purpose of building and maintaining water

works. Fawcett v. Mt. Airy [N. C.] 45 S. E.

1029. See, also, Municipal Corporations, § 13,

2 Curr. Law. p. 978.

15. An expense incurred by a city for-the

purpose of building and maintaining a wa

terworks is held to be a. necessary expense
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The power to take properties for public ownership may be limited to com

panies formed under the act in which it is found, and in such case, the method of

fixing the valuation cannot be changed by subsequent legislation.“ A void statute

cannot be construed as authorizing the acquisition of property by payment of a

value as determined by the means it provided." The owner of a system of

waterworks maintained under a valid city ordinance granting a franchise therefor

for 20 years may enjoin the city from taking the plant in an unlawful manner

notwithstanding the expiration of the period." A taxpayer may restrain a city

from attempting to illegally vote away this right.” Where a water district is

authorized to acquire, by eminent domain, the entire plant of a water company,

it must take all the property of said company whether named in the act or not.

including the plant, real estate not connected therewith, and the franchises, rights.

and privileges held by it, exercised or capable of being exercised.“ It takes the

same rights and no greater ;” and since the franchise passes, the subsequent acts

-of the company do not work a forfeiture.” Both the plant and the franchises

are to be appraised at their present value, having in view their value as property

in itself and as a source of income." The vote of a town to purchase the plant

within the meaning of art. 7, l 7, of the

constitution of North Carolina. providing

that debts may not be contracted by cities

except for necessary expenses. Pawcott v.

Mt. Airy [N. C.] 46 S. E. 1029.

10. State v. Topeka [Kan.] 74 Pac. 647.

Laws 1901, ch. 73, does not authorize the

acquirement by condemnation of any water

works other than such as may have been

constructed under s. grant made under the

provisions of such act. City of Leavenworth

v. Leavenworth City &. Ft. L. Water Co.

[Kan.] 76 Pac. 451.

17. The company was to have a voice in

selecting the appraisers. It was sought to

he changed to a compulsory sale. the valua

tion to be fixed by a commission which it

had no voice in selecting. City of Leaven

worth v. Leavenworth City & Ft. L. Water

1‘0. [Kan.] 76 Pac. 451.

Is. Gen. 8t. 1901, soc. 6H. intending to

authorize cities to acquire waterworks by

condemnation, and held void because of its

defective title. cannot be construed as an at

tempt to require the sale of such property at

a valuation to be fixed as therein provided.

-City of Leavenworth v. Leavenworth City &

Ft. L. Water (‘0. [Kan.] 76 Pac. 451.

ID. The method provided for fixing the

valuation was by three appraisers. the

method of selection of whom was fixed. which

method was sought to be changed by a sub

sequent statute. City of Leavenworth v.

Leavenworth (.‘ity &- Ft, L. “'ater Co. [Kan.]

76 Pac. 45L

:0. An injunction granted to a taxpayer

restraining the city council of Omaha from

passing an ordinance postponing the accru

lng of the city's right to purchase the wa

terworks. such postponing being contrary

to the provisions of the charter. Popplcton

v. Moores [Neb.] 93 N. W. “[47.

SI. Kcnnehec “'atcr Dist. v. Watcrville.

97 Me. 185.

22. “'hcre a municipal corporation pur

chases the franchises and rights of a water

company. it acquires no greater rights than

the corporation owned, and is limited to

the same source of supply that the corpora

tion was. Smith v. Stoughton [Mass.] 70

N. E. 195.

o

23. Where a town exercises its option to

buy the plant of a. water company by voting

to purchase. the company‘s franchise passes

to the town. and the company cannot there

after forfeit it so as to deprive itself 0f the

right of compensation therefor as part of

the plant. Town of Bristol v. Bristol & W.

Waterworks [R. 1.] 56 Atl. 710.

24. Ksnneboc Water Dist. v. Watcrviile.

97 Me. 186. In fixing the value of the hn

chlsel it is proper to consider whether or

not they are exclusive and irrevocable, their

not earning power, present and prospective.

developed and capable of development. at

reasonable rates. The value to be assessed

is that to the seller and not to the buyer.

In considering prospective develop-ell of

the use of a franchise. consideration must

also be had of the fact that further invest

ment may be necessary. I‘llthhlneso or II

falthfulnell In the duty to furnish pure

water at reasonable rates shown in the past

is not to be considered nor is the liability of

the franchises to be forfeited on account of

past acts of the company. In determining

the pro-cut value of the col-pal)"- Ill-t.

the actual construction cost thereof, with

allowance for depreciation, may be con

sidered; also the rates charged tharotofore.

and the actual earnings; the quality of water

furnished. and the litness of the plant and

of the source of water supply to meat rea

sonable requirements in the present and lin

futuro; and the cost of reproducing tho

works. The cost of reproduction is evidence

merely, and not conclusive. In Isl-g struc

ture value appraisers should consider, among

other things. the present efficiency of the

system, the length of time necessary to

construct the same do novo, the time neces

sary to develop a. new system to the level

of the present one in respect to business

and income. and any added net income or

profits which would accrue to a purchaser

during the time required for such construc

tion and development. Incident-l damages

to property having no relation with that

taken except that of common ownership

cannot be considered. nor can the impair

ment of the economy and efficiency of ad

ministration ohtainod by the combination of
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of a water company creates an absolute contract from which the town cannot

afterwards withdrai'.a The public in possession pending ascertainment of the

price is bound to reasonable care and not. liable for natural deterioration."

Tills of the public—The right to lay water pipes under a public highway is

a mere license. and not an easement in the land.” In laying a water pipe under

a public highway, at town acts in the same capacity as a noninunieipal water com

pany, and its rights are no greater." A town has a beneficial interest in an ease

ment of an aqueduct acquired by it for water pipes through private land, and is

entitled to compensation when such land is condemned for another public use."

Inulicnability of public supply—1n Utah such rights are inalienable but this

does not avoid a contract to allow diversion and return of water for power par-

110508,” and the city's attempted abrogation could destroy no vested rights there‘

in.“

Contracts for public supply—The general rules in regard to the contracts

of municipal corporations apply to contracts made by them with water compa

nies." A municipal corporation has only such powers to contract with water

companies as are granted to it by statute" or implied by reasonable necessity,"

and as to some minor organizations it is not incident.”

many systems under one management. Ont

nide property taken should be appraised at

Its fair market value. So far as the water

system is practically exclusive. the element

of good will should not be considered. Ap

praisers should consider the fact that the

company II I going concern, with a profit

.tble business and a permanent income as

sured and now being earned. Subject to

these limitations, the owner is entitled to

any appreciation he to nntnrnl mnnen. Id.

The hat that Irnnehinre are to be taken

does not impair their value for purposes of

appraisal. The rnpltnllnntlon ot income,

even at reasonable rates. cannot be adopted

as n lufllcient or satisfactory test of present

value, but present and probable future earn

ings may be considered in determining prea

--nt value. If the company has received

nnrennonnble rates in the plot, the excee

cannot be deducted from the amount to

which the company would otherwise be en

titled. 1d.

25. Town 0! Bristol v. Bristol & 11'. Wa

terworks [11. 1.] 55 Atl. 710.

28- Where a tOWn has voted to purchase

:1 waterworks, but the price to be paid has.

by consent. been referred to a master. the

company is bound to take such care of the

property as a prudent man would take of

his own, but not to provide against de

terioration caused by time and natural wear,

or to make improvements or additions there

to. Town of Bristol v. Bristol & W. Wa

terworks IR. 1.] 55 Atl. 710.

27. In re Condemnation of Land at Na

hant. 128 Fed. 185.

28. Under the law of Massachusetts. on

the takinR of the highway for a superior

public use. neither the town nor the com

pany is entitled to compensation for the

easement. in re Condemnation of Land at

Nahant. 128 Fed. 185.

39. In re Condemnation of Land at Na.

hant, 128 Fed. 185.

I). The Constitution of Utah (art. 11,

sec. 6). prohibiting the direct or indirect

alienation by a city of any water rights or

But ultra vires contracts

water supply owned by it, does not forbid

the acquisition by a power company of the

right to connect it: flume with the water

canal of a city. for the purpose of dis~

charging water therein. Salt Lake City W.

8: E. P. Co. v. Salt Lake City. 36 Utah. iii,

71 Pac. 1067.

81. The abrogation by a. city of an agree

ment whereby a power company was per

mitted to divert and use the water 0! the

city and then discharge it into the city

canal. could not divest the company of any

vested rights under such agreement. Salt

Lake City W. G: E. P. Co. v. Salt Lake City,

25 Utah, 456, 71 Pac. 1069.

83. General rule as to application or pny

nae-tn applied. Marion Water Co. v. Marion,

121 Iowa. 306. 96 N. W. 883. anlng recog

nized nn nlullnmelt, the city cannot defeat

the assignce's right to collect rentals. Id.

88. Scott v. La Porte [Ind.] 68 N. E. 278.

In the absence of express legislative author

ity. a contract at n city to annually levy

tnxen. and pay the proceeds to a water

company for water. for all time to come. is

ultra vires and VOid. Westminster Water

Co. v. Westminster [Md.] 56 Atl. 980. Pow

er of water commissioners. Holroyd v. In

dian Lake. 85 App. Div. [N. \'.] 246.

84. “'here a municipal corporation is giv

en power to establish a water system of

its own, it may contract with private in

dividuals for the establishment of a water

system and purchase water from them. Jack

\'. Grangcville [Idaho] 74 Pac. 969. A con

tract tor water supply for a municipal cor

poration running 30 years is not unreason

able as a matter of law. Hurley Water Co.

v. Vaughn. 115 Wis. 470, 91 N. W. 911.

35. Laws of Kentucky (2 Acts 1883-84, p.

1318, c. 1494. and 3 Acts 1887-88. p. 170, c.

1071), establishing certain civil districts con

strued, and held to give the trustees of such

districts no authority to contract for water

for fire protection. Such district is not lia

ble for water furnished for that purpose.

South Covington Dist. v. Kenton Water Co.

[Ky.] 78 8. W. 420.
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may be ratified,” and by ratifying a revised ordinance a contract made by the

original is made valid.“ A water district contracting for a supply must, in New

York, provide for the whole area of the district." A municipal corporation is not

liable to pay for water furnished under an ultra vircs contract,” nor answerable

for breach.“ But where a. city, empowered to authorize the construction of a

waterworks system, adopts an ordinance granting to a company the right to lay

mains in the streets, agreeing to pay hydrant rentals, etc., it cannot defeat the

recovery of such rentals on account of any irregularity occurring in connection

with the execution or adoption of the contract.“ An original contract against

public policy may be purged by a new agreement with an assignee.‘2 A munici

pality contracting with a company to supply it with water cannot thereafter vio

late such contract by erccting waterworks of its own" if such contract is ex

elusive.“

A contract for water is not as a rule one which need be let to the lowest bid

der.“

30. Laws of Maine (Sp. Laws 1868, c. 262;

Sp. Laws 1887, c. 260), creating a certain

village fire company and ratifying a contract

made by it for a water supply, construed.

Mayo v. Dover & F. Village Fire Co.. 98 Me.

530. A contract by a city for waterworks,

void because beyond the power of the city

to make. may be validated by legislative

enactment. City of Leavenworth v. Leaven

worth City & Ft. L. Water Co. [Kan.] 76 Pac.

451.

81. Where a city council revises an or

dinance relating to the establishment of a

waterworks system and then re-enacts it.

and the legislature. at the instance of the

city, passes a curative act legalizing the re

vised ordinance, the contract created by the

original ordinance and all that had been

done In pursuance thereof is thereby com

pletely ratified. Marion W'ator Co. v. Mar

ion, 121 Iowa, 306. 96 N. W. 888.

38- Laws of New York (Laws 1890, c.

566. i 81, as amended by Laws 1896, c. 678.

i 1). providing for the establishment of wa

ter supply districts and authorizing them to

contract for a. water supply, construed, and

held that the district to be supplied under

the contract must equal in area the district

us actually established. People v. Sisson,

173 N. Y. 606. 66 N. E. 1115.

30. People v. Sisson, 173 N. Y. 606. 66 N.

R. 1116. A town cannot subject its tax

payers to a liability under a contract to

take water from an unauthorized source.

Smith v. Stoughton [Mass] 70 N. E. 195.

40. A contract for the construction of

waterworks in connection with a supply

which a town had no legal authority to use

is impossible of performance within limits

legally permissible to the parties. and hence

damages cannot be recovered for its breach.

Smith v, Stonghton [Mass.] 70 N. E. 195.

Where city oilieers connect the artosian well

on the land of another with the city water

mains and take water therefrom without

the consent of the owner, the city is not

liable for the water so appropriated. Wil

son v. Mitchell [5. DJ 97 N. W. 741.

41. Marion “'11th Co. v. Marion, 121 Iowa~

306, 96 N W. 883. A city having authority

to contract for the construction and main

tenance of a waterworks and to rent fire

hydrants cannot avoid the payment of such

rent on the ground that certain other pro

In Idaho, it may be with an individual.“ A contract may be formed by

visions in the contract were beyond its nu

thorlty to make and hence were void. City

of Valparaiso v. Valparaiso City Water C0.'

30 Ind, App. 316, 66 N. E. 1068.

Vnrlnnce between contract and clectlonl

An ordinance embodying a contract with a

water company is not rendered invalid be

cause it ditl'ers in details from the one sub

mitting the matter to a vote of the people

under the Iowa Statute (McClain's Code, sec.

643), where there is no wide departure, and

the changes do not appear to be detrimental

to the interests of the city or indicate bad

faith on the part of the council. City of

Centervilie v. Fidelity T. & G. CO. [C. C. A.]

118 Fed. 332.

42. Where a municipal corporation sold

its waterworks and the vendee thereafter

assigned its rights and the assignee en

tered into a contract with the city to sup

ply it with water during the life of the

franchise, which contract referred to the

original contract between the city and the

vendee as to hydrant rentals. the two con

tracts were held to be distinct and a debt of

the city for hydrant rentals under the latter

contract was not void because the original

contract created a. monopoly. City of Tyler

v. L L. Jester at Co. [Ten Civ. App.1 74 &

W. 859.

43. Potter County Water Co. v. Austin

Borough, 206 Pa. 297. Section 2 of the Penn

sylvania act of assembly approved May 8.

1901 (P. L. 140), is unconstitutional, so far

as it tends to avoid existing contracts. 1d.

44. A water company held not to have an

exclusive right to furnish water to a munic

ipality and the latter held to have a right

to contract for water with another com

pany without purchasing the works of the

first. Philipsburg Water Co. v. Phllipsburg

Borough, 203 Pa. 562.

45. Under the laws of Wisconsin (Laws

1883, c. 292; Laws 1879, c. 211, Rev. St

1878, c. 40), a town has authority to con

tract with a waterworks company for a

public supply of water and such contract

need not be let to the lowest bidder. Hurley

Water Co. v. Vaughn. 116 “'is. 470. 91 N.

W, 971. The provisions of the Charter of

the City of Oakland, providing for the let

ting of contracts to the lowest bidder. have

no application to a contract for the furnish

ing of water to the municipality, Contra
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attaching hydrants to mains and accepting service at legally adopted rates."

A plan-of streets is not always essential.“ An ordinance granting a franchise

and making a. contract for hydrant service has been held double in its subject ;"

hence, expressing simply the purpose of authorizing construction of works does

not include service contracts.5n
A contract may be annulled for failure to supply

pure water as agreed?" but if the supply is merely deficient it will not be an

nulled until oplmttunity to do better; but rentals may be sealed." Impurity is

not a defense to action for hydrant rentals for fire protection."

In Iowa a statute authorizing contracts for hydrant service and rentals has

been construed to support a contract at a rate greater than the special tax levy

will meet,“ but a Nebraska court refused to compel a further levy to meet a

deficiency." Hydrant rentals being “ordinary” expense fall within a restriction

against creation of indebtedness for such purpose," but being also “current” ex

pense may be contracted for the future."

(‘osta Water Co. v. Breed. 139 Cal.

Poe. 189.

46. Under the. laws of Idaho (Rev. St. 1887.

t} 2230, I710; Bess. Laws 1893. pp. .7. 34). a

city may contract with an individual (or a

water supply. and such contract may be for

a period of 30 years. Jack v. Grangevilie

[Idaho] 74 Pac. 969.

47. Where a city attaches fire hydrants

to the mains ot’ a water company. and by

ordinance regulates the charge therefor.

which is collected by the company. a con

tractual relation relative to the furnishing

of water for fire protection is established,

in the absence of a statute requiring a

formal written contract to bind the city.

Town of Ukiah City v. Ukiah W. l: I. Co.. 142

Cal. 173. 75 Pac. 77!.

48. A city ordinance authorizing a con

tract with a water company for a water sup

ply held not to be inconsistent in its terms

and not to be invalid because of a failure to

annex a plan of the streets in which it was

proposed to lay the company‘s pipes. Kem

hie v. ltilllviiie. 69 N. J. Law. 637.

40. 50. Marion “'uter Co. v. Marion, 121

Iowa, 308. 96 N. W. 883.

51. A city ordinance granting to certain

persons the. privilege of constructing a sys

tem of waterworks in consideration of which

the grantees agreed to furnish a certain

amount of pure water. constitutes a con

tract. and an equitable action will lie on the

part of the city to cancel the contract on

the ground that the grantees have failed to

furnish pure water. The right of the city

is not limited to the express terms of for

482_ 'll

feiturc provided in the ordinance. City of

St. (‘loud v. “'ater. L. & P. Co.. 88 Minn.

329. 92 N. W. 1112.

52. Where a water company falls. for a.

part of the time. to furnish pure water and

sufficient pressure for fire protection as pro

vided by the terms of a contract between

it and the city. it is held that the city

should only be held to pay a reasonable

price for the water furnished. but that the

company should have a reasonable time to

comply with the terms of the contract be

fore the same is annulled. Harrodsburg Wa

ter Co. v. Harrodsburg. 24 Ky. L. R. 2193.

73 8. W. 1032. A city, by accepting water

from a. water company in less quantities and

at less pressure than is required by its con

tract. without attempting to terminate the

contrfll‘t or take possession of the works

It is not allowable to guarantee that

on that account. waives the right to insist

that the contract was thereby abandoned

by the company. but.'in an action to recover

on the contract. the city may offset the

difference in value between the water ac

tually furnished and that contracted for.

Joplin \Vaterwnrks Co. v. Joplin. 177 Mo.

496. 76 8. KY. 960. -

68. In an action to recover hydrant

rentals due under a city ordinance. an alle

gation that the water company furnished

impure water, contrary to the terms of said

ordinance_ to the city's damage, is not good

MS a. defense or counterclaim. in the ab

sence of an allegation to the effect that the

company did not furnish a proper supply

for tire protection. Industrial Trust Co. v.

St. Cloud. 88 Minn. 437. 93 N. W. 114.

54. Laws of Iowa (Code 1873. §§ 473. 475).

relating to contracts for payment for

hydrant rentals and providing for the levy

of a special tax for the payment of water

rents. construed. Marlon Water Co. v. Mar

ion. 121 Iowa, 306. 96 N. W. 883.

55. Statutes of Nebraska (Comp. St. 1887,

e. 14. § 69. subd. 15). authorizing certain

cities and villages to levy a tax of not to

exceed seven mills tor hydrant rentals, con

strued. and held a limitation on the taxing

power to raise revenue for that purpose, and

that the court will not compel an additional

levy in excess of that amount to pay judg

ments on a contract for water furnished.

State v. Royse [Neb.] 98 N. W. 459.

56. In Texas it is held that providing fire

hydrants and water for the protection of

the city. by renting the same at o. stipu

lated price. is a matter of ordinary expendi

ture and the prima facie presumption is

that the indebtedness incurred therefor was

intended to be paid out o! the current rev

enues. collected for current expenses, and

that such indebtedness is legal although

there is no compliance with the constitu

tional provisions (Const. art. 11. §§ 5. 7)

regarding the creation of debts by cities.

City of Tyler v. L. L. Jester & Co. [Tex.

Civ. App.] 74 S. W. 359.

57. A contract by a city to pay rentals

for fire hydrants at stated times in the fu

ture is one of current expenditure, and does

not create an indebtedness of the kind con

templated by the Iowa constitution limit

ing municipal indebtedness. City of Center

ville v. Fidelity 'I‘. & G. Co. [C. C. A.] 118

Fed. 332.
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the taxes levied for such purpose shall always produce a stipulated sum.“ Reason

able rates apply if none are fixed." Obligations to pay rentals are not neces

sarily extinguished by public purchase of the plant.”0 Under the New York

statute, an action for unliquidatcd damages arising from a breach of a contract

made with the water commissioners of a town cannot be maintained against the

town."

Right to water scrvice.—If a right exists, it may be protected by injunction":

provided the user is ready to pay reasonable rates." An individual can acquire no

vested right as against the public in the continued service of a public utility.“

Injuries from deficient supply or equipment and negligence—A water com

pany contracting with a city to furnish water for general fire protection is bound

to use ordinary care to supply a sufficiency thereof ;“ but the city and its citizens

have no cause of action against it for municipal property destroyed by fire through

the company’s failure to supply sutiicient water.“ A city owning a waterworks

system is not liable to citizens whose property is destroyed by fire for failure to

provide an adequate supply of water ;‘" nor is a city liable in such case where it

contracts with a water company to furnish the water." The owner of a building

cannot recover from a water company for failure to furnish sufficient water to

put out a fire therein, under a contract between the company and his tenant to

keep the building supplied with sufficient water for fire purposes, and the ab

sence of proof that such tenant acted as the agent of the mmer in making such

contract." The business of selling water

58. A contract of a city to pay to a water

company for a water supply the proceeds

of an annual tax of a certain per cent on

all the assessed property in the city and

guaranteeing that the amount to be paid in

any year shall not be lower than that pro

duced by the present valuation of assess

ment is ultra vires and void. Westminster

Water Co. v. Westminster [Md.] 56 Atl. 990.

50. Under a contract between a city and

a water company that the company shall

furnish hydrants at a. yearly rental of not

more than 850 each. the company. in'tho

absence of any agreement. is entitled to

recover a reasonable rental therefor. and a

subsequent resolution of the council pro

viding that only $10 rental shall he paid

does not affect this right. City of Val

paraiso v. Valparaiso City Water Co.. 30

ind. App. 816_ 65 N. E. 1063.

Q. Where a city contracted to pay cer

tnln specified hydrant rentals at specified

times for n specilled period to a trustee un

der a mortgage to be given by the water

company to raise money to build water

work. such rental to be applied exclusive

ly to the payment of the interest and prin

cipal of the company's bonds. the fact that

the city afterwards purchases the works

from the company does not relieve it from

continuing to pay such rentals. City of

Centerviiio v. Fidelity T. k 0. Co. [C. C. A.]

118 Fed. 88!.

6|. Laws 1000, c. 451. fluch riirht may be

questioned by demurrer. Hoiroyd v. Indian

Lake, 85 App. Div. [N. Y.] 246.

in. A water company will be enjoined

from cutting the c0nnectlon between its

main and the private pipe of a consumer eu

iitiod to use the water under a contract with

said company. Edwards \'. Millodgevillo Wa

ler Co., 116 (in. 201.

88. This rnele was that of a private pur

by a city to its inhabitants and to street

veyor under contract. Mulroonoy v. Obear.

171 M0. 813. 71 8. W. 1019.

04. Asher v. Hutchinson Water, L. 8: P.

Co., 66 Kim. 496, 71 File. 813. Injunction

will not lie at the suit of a private c-msum

er of water to restrain the removal or water

mains. where the city council has deter

mined that such romovai will be for the best

interest of the public. even though such rc

movni will greatly decrease the value at

his property. id.

65. Town of ilkiah City v. L'klah W. k I.

Co.. 142 Cal. 173. 75 i’ac. 773.

66. Town of Ukiah City v. Ukiaii WV. 8: l.

Co.. 142 Cal. 178, 75 Pac. 773. A water

company occupying the streets of a city un

der an ordinance requiring it to maintain

a certain number of lire hydrants to be

paid for by ,ihe city is not liable for failure

to furnish sufficient water for fire pro

tection. resulting in the burning of a build

ing. Nichol v. Huntington Water Co.. 53 \\'.

Va. 848. A taxpayer has no right of action

for damages by tire on a contract of a wa

ter company with a town to pay all dam

age resulting from its negligence in c~m~

structing, operating, or repairing its works.

Smith v. Great South Bay Water Co.. 82 App.

Div. [N. Y.I 427.

01'. Power in legislative and q-n-ern

mental. Town of Uklah (‘lty v. Ukiah “1 £

1. Co.. 142 Cal. 17.1. 75 Pac. 773. in provid

ing protection against tire to its inhabitants.

the municipality exercises a power conferred

solely for the public good. and from the cx~

ercise of which the municipniity. as a pr0p~

crty owner. derives the some incidental ben

efit that every other property owner does.

id.

68. Town of Ukiah City v. Ukinh W. .t- i.

Co., 142 Cal. 118. '75 Pac. 773. The contract

is not for the protection of any pnrtirular

property, but for the general protection of
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sprinkling contractors is not an exercise of the police power.To
A water company

is liable for damages resulting from the leaking of one of its meters.n

ll'atcr mtcs.———\\'atcr companies are entitled to charge just. and reasonable

rates for their services," which they may

its prescribed. if any."

themselves fix or change within the lim

The legislature has a general power, however, to provide for the regulation

of water rates,“ and may require water companies to supply their customers at

reasonable rates. to he iixed by the legislature or by municipal authorities." ;\ll(l

it may commit such power to local authorities.“ Having empowered local au

thorities to regulate rates to a certain minimum, it still retains power to make

further reasonable reductions."

rates."

This power is superior to private contracts. as to

It has been held that a reduction of a contract rate in the exercise of

such a power, if reasonable, is not oil'cnsive to the constitutional guaranticsfm

all. and Is entered into by the town as a

public agency. Id.

69. Nichol v. Huntington Water Co.. 53

W. Va. 348.

70. The city is not exempt from liability

for negligence in maintaining such system,

where it is used both for fire protection and.

for supplying the inhabitants with water on

is exercising a govern

mental function. City of Chicago v. Selz.

Schwab & Co.. 202 ill. 545. 67 N. E. 38"». A

city is liable for damages caused by its fail

ure to exercise proper care in maintaining

the pipes of its water system in a safe con

dition. even thouch they are rendered un

safe by the wrongful or negligent acts of

others. Iliunston v. New York. 91 App.

Div. [N_ Y.] 355.

71. Louisville “'ater Co. v. Weis, 26 Ky.

L. R. 808. 76 S. W. 356.

72. Spring Valley “rater-Works v. City &

County of Sin Francisco, 124 Fed. 574; Ken

nehec “'ater Dist. v. “'aterville. 97 Me. 185.

78. Under an ordinance authorizing a wa

ter company to charge such rate to consum

ers as it may from time to time establish.

the company may fix any reasonable rate for

service to consumers not embraced in those

classes for which a maximum rate is pre

scribed by the ordinance. “'ilson v. Talla

hassee “'aterworks (To. [Fla] 36 So. 63. And

the temporary and experimental adoption of

one rate does not debar the company from

a right to increase it to another which is

reasonable. Id.

74. Kennebec Water Dist. v.

97 Me. 185.

75. City of Tampa v. Tampa Waterworks

Co. [Fla] 34 So. 631. Such companies are

performing services of a public nature and

their business is affected with a, public in

terest so as to subject them to regulation by

requiring them to charge reasonable rates.

and such regulation does not violate the

"due process" clause of the federal consti

tution. Id.: W'iison v. Tallahassee Water

Works Co. [Fish] 36 So. 63.

76. Under the Constitution of California

(Const. 1849. art. 4. § 31). reserving to the

legislature the right to alter and repeal the

corporation laws. an act (Cal. Stat. 1885. p

.5, § 5). authorizing supervisors to reduce

water rates below those fixed by former

statutes. was not beyond the power of the

legislature, provided such rates were not

8 Curr. Law—130.

the ground that it

Watervilie,

reduced to an unreasonable degree. Stanis

laus County v. San Joaquin & K. R. C. & I.

Co., 192 l.'. S. 201. City charter of La Grease.

\\'is. (Laws 1887, c. 162). relating to the

right of the city council to fix water rates and

to compel consumers to furnish water meters.

construed. State v. Gosnell' 116 “'is. 806, 93

N. “1542. The power to regulate water rates

is included in the authority conferred on

~itics of the third class by the laws of Ken

tucky (Ky. Stat. 1899. § 3290), to provide

for water service by contract or by works

of their own. and to make regulations for

the management thereof. and to fix the rates

to consumers. and this pow-or is not affected

by the provisions of a. prior municipal or

dinance granting the right to construct wa

ter works. and giving the grantee power to

make all needful rules and regulations for

the use of water by consumers. not inconsist

ent with the law. City of Owensboro v.

nwensboro “'aterworks Co., 191 U. S. 358.

77. Cal. Statutes 1853. p. 87, as amended

by Cal. St. 1862. p. 540, providing that water

companies should have power to fix rates,

subject to regulation by the appropriate

board of supervisors. but that such board

should not reduce such rates so as to yield

to the stockholders less than 11,4, per cent

per month on the capital investedfidid not

create a contract between the state and the

companies to the effect that the state could

not thereafter reduce rates below that

amount. Stanislaus County v. San Joaquin

6’.— K. R. C. & 1. Co., 192 U. S. 201.

78. Contracts between' a. water company

ind consumers are subject to whatever pow

er the city possesses to modify rates. Knox

ville VVater Co. v. Knoxville, 189 U. S. 434, 47

Law. Ed. 887.

70. Under the laws of Florida (Acts 1901.

c. 6070. p. 240), a city has the power to re

duce water rates from a price fixed in a con

tract between it and a water company, to a

less. but reasonable rate. City of Tampa v.

Tampa Waterworks Co. [Fla] 34 So. 631.

The obligations of a contract between a city

mm! a water company, providing that the

company shall supply water to consumers at

1 specified rate. are not impaired by an or

iinance reducing such rates. where the com

oany was organized under a statute express

ly giving power to the city to regulate such

rates. Knoxville Water Co. v. Knoxville, 189

U. 8. 434, 47 Law. Ed. 887.
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But it cannot prescribe rates,

tion of the property of the company.”

in determiningr what is a reasonable rate,

case must be taken into consideration.“

which, if enforced, would amount to a confisca

the circumstances in each particular

The basis by which the reasonableness

ol' rates is to be determined is the present value of the property of the company and

the value of the senices rendered?” a rate not being regarded as unreasonable un

less it is so inadequate as to virtually depreciate property, without just compen

sation.83

In order that it may have just compensation, a company is entitled to

demand a fair return upon the reasonable value of the property at the time it is

being used for the public."
The reasonableness of rates may be ailected, for a

time, by the degree of hazard to which the original enterprise was naturally sub

jected, that is such hazard as may have been justly contemplated by those who made

the original investment, but not unforeseen or emergency risks.“

In an action to have water rates declared unreasonable,

the default of the parties who set the origi
rates is the proper party defendant, and

the body fixing the

nal proceeding in motion is immaterial, so long as it defends the case."

Water rates are not taxes which must be uniform."

Sometimes special rates

As a condition of the franchise,

nish water for certain public uses free.

are required for the benefit of public institutions."

water companies are in Idaho" required to fur

It is usual to grade rates according to classes of users,” and a minimum

charge per annum may be laid on small consumers under meter service.“

80- Spring Valley Waterworks v. San

Francisco. 124 Fed. 574. Rates unreasonably

low. Tampa Waterworks Co. v. Tampa. 124

Fed. 932; Palatka Waterworks v. Palatka.

127 Fed. 161. Rates not unreasonably low.

Cedar Rapids Water Co. v. Cedar Rapids, 117

Iowa. 250. 91 N. W. 1081.
81. Cedar Rapids Water Co. v. Cedar

Rapids. 117 Iowa. 250, 91 N. 1V. 1081.

82- Spring Valley Waterworks v. San

Francisco. 124 Fed. 574. In fixing what is

1‘ just rate, the court ought to take into

consideration the cost of the plant and of

its annual operation. its depreciation. and a

fair profit to the company above its charges

for its services. and give such weight to

them as. under all the circumstances. will

be just to the company and the public.

Stanislaus County v. San Joaquin d: K. R. C.

b I. Co., 192 U. S. 201; Kennehec Water

Dist. 1. Waterville, 97 Me. 185. The cost of

the plant. the price which it brought at tore

closure sale. and its valuation for purposes

of taxation. together with its depreciation

in vslue and in the value of services ren

dered by it to consumers. due to a. diminution

in water supply on account of a long con

tinued drought. may be considered in de

termining the reasonableness of rates. San

Diego L. & '1‘. Co. v. Jasper. 189 U. S. 489. 47

Law, Ed. 892. Not necessarily unreasonable

because they will only yield a full return on

the total value of the plant when the water

company shall serve the entire area which

its system will supply. Id. A reduction of

water rates under Col. St. 1886. p. 95, I 5,

so as to give an annual income of 6 per cent.

on the then value of the property held not

unreasonable. Stanislaus County v. San

Joaquin & K. R. C. & I. Co.. 192 U. B. 301.

83. Courts will not declare water rates

fixed by a board of supervisors unreason

able unless it appears that ihere has been

such 1 flagrant attack on the rights of

property under the guise of regulations as

to compel the court to say that the rates

prescribed will necessarily have the eitect

to deny just compensation for private prop

erty taken for the public use. San Diego L

Co. v. Jasper, 189 U. S. 439. 47 Law. Ed.

9...

84. San Diego L. & '1‘. Co. v. Jasper, 189

i‘. S. 439. 47 Law. Ed. 892; Stanislaus County

v. San Joaquin & K. R. C. & I. Co.. 192 U. S.

2"].

85. Kennebcc Water Dist. v. “'atervillc.

Si? Me. 185.

88. San Diego L. k '1‘. Co. v. Jasper. 189

ll. 8. 439. 47 Law. Ed. 892. Under the con

stitution of Idaho (art. 15. I 6), it is the

duty of the legislature to provide the man

ner In which reasonable maximum water

rates may be established. and until it does

so a contract between an owner and user in

regard to such rates will govern. Jack v.

Grangeville [Idaho] 74 Pac. 969.

87. Water rates charged consumers by a

municipality are not taxes within the mean

ing of those constitutional provisions which

require a. uniformity of taxation. Powell 1

Duluui-(ii‘iinnJ 91 N. w. 450.

88. Mass. Acts 1898. c. 564. relating to

rates to be paid to a town for water used

by public institutions. construed. Selectmen

of Dnnvers v. Com.. 184 Mass. 502. 69 N. E.

320.

80. Under Rev. 5t. Idaho 1881. i 27“.

water companies are required to furnish wa

ter for street sprinkling, etc., tree of charge

It is immaterial whether such companies ob

tain water from public streams or from

private wells. Boise City Artesian Hot Q

Cold Water Co. v. Boise City [C. C. AJ III

Fed. 232. ' ‘

00. The words “domestic rates,” as used

in n water contract. mean rates allowed to
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For nonpayment of charges, the service may be cut off, but the user must

have had notice or a demand for such charges,“ and they must be legal" and

not in dispute;" but to impose a charge for so doing is a penalty and can be re

cmered and fixed only by due process of law and not arbitrarily.”

Rules and regulations of service pipes. meters and cunsumpiiom—Water

companies and municipalities undertaking to furnish water to the inhabitants of

a city may adopt reasonable rules for the conduct of the business and the opera

tion of their plants." Thus they may provide for tests,“ approvals, and installa

tions” of meters, require separate service pipes and meters,” may compel a user

to abide by meter service once he has procured it,‘ and in time of drouth may

scale down and pro-rate the eonsumption.‘ Such rules', in so far as they affect con

sumers, are binding on them, and may be enforced even to the extent of denying

water to those who refuse to comply therewith.‘

§ 16. Contracts, grants and Hanna—Water rights are property and hence

assignable.‘ If appurtenant, they cease with that estate to which they appertain.‘

be charged for domestic purposes. and in

clude the reasonable use of water in water

closets and bath tubs of a dwelling house.

and otherwise for the comfort and conve

nience of those residing therein. Birmingham

Water Works Co. v. Truss. 135 Ala. 530.

\Vhere n waterworks company. by contract

with the city. agreed to furnish water at

fixed yearly rate- to dwellings. and to charge

for water furnished to others by measure

ment. the fact that the owner of a house

used and occupied it both as a. dwelling and

bonrdhllr houne did not destroy its character

as a dwelling or require the owner to pay

measured service rates. id. An ordinance

flung meter rnlel connirued and held that

the maximum meter rate therein prescribed

applied only to consumers of the class desig

nated therein. “'Ilson v. Tallahassee \Va

terworks Co. [Fln.] 36 So. 63.

m. A minimum annual charge by a water

company for meter service to small con

sumers. in excess of the ordinary price of

the quantity of water consumed by them, is

not in itself unreasonable. Wilson v. Talla

hassee Waterworks Co. [FiaJ 36 So. 63.

02. Extra charge because more persons

u-r-re in the family than the original rate

allowed. City of Van Alstyno v. Morrison

['i‘ex. Civ. App.] 77 S. W. 655. An ordinance

prohibiting city official! from furnishing wa

ter to consumers until all their indebtedness

for water previously supplied shall have

been discharged is reasonable and valid.

Jones v. Nashville. 109 Tenn. 550. 72 B. W.

985.

03. Failure to pay illegal water bill held

to give the city no right to shut oi! plain

iiiY's water. Healy v. New York, 41 Misc.

[N. Y.] 27.

in. Under New York City Charter (Laws

1901. c. 466. Q 473. 475). the city is not au

thorized to shut off the water of a consumer

to enforce collection for the difference be

tween the amount of water actually used and

the amount indicated by the meter. Healy v.

New York, 90 App. Div. [N. Y.] 170.

95. Supply cut off for nonpayment.

Greater New York Charter (Laws N. Y. 1901.

c. 466. § 478), in regard to rules for use of

Crotnn water, construed. People v. Monroe.

41 Misc [N. Y.] 198.

90. Jones v. Nashville. 109 Tenn. 550, '12

S. “1 985.

9". As to duty of commissioner of water

supply of Greater New York to test water

meters under the city charter (Laws N. Y.

1897. p. 165. c. 378). see People v. Monroe, 84

App. Div. [N. Y.] 241.

iiS. The commissioner of water supply of

Greater New York cannot be compelled to al

low a water meter. shown by tests of his

experts to be inherently defective. to be

placed in a building. though such meter is

of a type approved by the board of alder

men. City Charter of Greater New York, i

475 (Laws 1897. c. 878. § 475. as amended by

Laws 1901. c. 466). construed. People v.

Monroe, 39 Misc. [N. Y.] 369. And as to au

thority to install meters see Foster v. Mon

roe. 40 Misc. [N. Y.] 449.

00. A rule requiring a separate pipe and

meter for each house furnished with water

is reasonable. Speeht v. Louisville Water

Co. [Ky.] 78 S. \V. 142.

.1. A rule providing that water meters

might be installed at the pleasure of the

water board or of a consumer and that after

they had once been installed the consumer

could not thereafter return to the flat rate.

is reasonable and may be enforced. where

the meter rate! are reasonable and no dis

crimination between consumers is shown.

Powell v. Duluth [Minn.] 97 N. W. 450.

2. A provision in a. contract between a

water company and a consumer to the effect

that the company should furnish a certain

amount of water. subject to such reasonable

rules and regulations as the company might

make gave the company a right to make a

pro rata distribution of water to consumers

when it was, by reason of drought, unable

to furnish them with the full amount called

for by their contracts. Contract construed.

Souther v. San Diego Flume Co. [C. C. A.]

121 Fed. 347.

8. Jones v. Nashville. 109 Tenn. 550. 72 S.

\V. 985. City held not to have been justified

in shutting off a citizen‘s water supply by

the fact that he drained his waste water into

the street. thereby causing a nuisance. or

because he failed to pay an extra charge

for using water for a bath tub. where no no

tice of such extra. charge had been given

him. or on the ground that the rate he was

paying was for a family of five instead of

six. City of Van Alstyne v. Morrison [Tex.

Civ. App.] 77 S. W. 655.

4. A grant of a water right for mining

purposes held appurtenant to the mine and
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When acted on a verbal agreement will be protected.‘ A deed of the dominant

estate carries all appurtenant water rights," and in California, the grant of irri

gated lands may carry with it a water right.” A riparian owner may, in a grant of

riparian land, reserve a right to use riparian water.° A darn passes with a grant of

the bed of a stream or the banks thereof if the contrary intention be not apparent."

The usual rule against adverse user by one of co-tenants applies," and the water

right appurtenant to the estate is apportioned according to their interests." A

right to enter on another’s premises to repair an irrigation ditch does not give a

right to do anything to the ditch which will impair the use of it by others entitled

thereto." Rights may be gained by prescription“ equal to the use made.“ One

who is entitled as a lessee forfeits his rights by hostile claim." A license to con

struct an artificial ditch over the land of another may be revoked after the con

struction of the ditch." A parol license to use water may be converted into an

easement where the licensee takes possession thereunder and makes valuable im

provements, relying on such license."

cases are cited.“

hence assignable. G. W. Featherston Min.

Co. v. Young. 118 Ga. 664.

A conveyance of I water right In no! n

conveyance of lend within the meanlng of

the lulu-d Stnten Home-tend lawn (Rev. St.

U. B. 5; 2290, 2291. U. 3. Comp. 8t. 1901, pp.

1389, 1390), forbidding any alienation by an

entryman. Under Cal. Civ. Code (N 658-660,

662), a water right is not land. Mt. Carmel

Fruit Co. v. Webster. 140 Cal. 183, 73 Pac.

826.

5. The right of a mining company to

pump water from the estate of another held

to be an easement appurtenant to the mine.

which by its terms terminated on the aban

donment of the mine. G. W. Featherston

Min. Co. v. Young, 118 on? 564.

6. “'here plaintiffs enlarged an irrigation

ditch. under a verbal agreement with the

owners that they are to have an interest in

the water and reduce their land to cultiva

tion. the owners may not thereafter revoke

such agreement. Rights of parties owning

fractional interests in canal determined.

Mcl’hee v. Kelsey [Or.] 74 Pac. 401.

7. An easement for the maintenance of

an irrigation ditch held to have passed as

an appurtenaan to the dominant estate

without specific mention in the deed con

veying such estate. American Nat. Bank v.

Hoeil'er [Colo. App.] 70 Pac. 156. A convoy

nnce of a lot. "with all rights. privileges,

immunities and appurtenances." held nut to

convey water pipes in the street in fiont of

the same. and belonging to the Rrantor. but

only the right to obtain water through such

pi; use at reasonable retes. Mulrooney v.

Obear. 171 Mo. 6113. 71 8. W. 1019.

B. The transfer of real property on which

a water right has been in part habitually

used carries with it. under the laws of Cal.

(Civ. Code. § 1104), to the grantee a right to

use the Water to the same extent as it was

formerly used by the grantor. Pendois. y.

Ramm. 138 Cal. 511, 71 Pee. 624.

0. Walker v. Lillingston. 137 Cal. 401. 70

Pac. 282.

10. A dam will pass as part of the bed of

n stream under a grant of the land on the

bank. Roberts 7. Decker [Wis.] 97 N. W‘.

ma, construing a. deed. Such a construc

The ordinary rules of construction apply

to grants and leases of, and contracts in relation to, water rights."

Where water is for a stated purpose, there is an implied war

Illustrative

tion is not repelled by a grant of n specified

flow of water for power actually exceeding

half the natural flow; nor by an agreement

to pay half the cost of maintenance. 1d.

11. Where a. lower proprietor becomes

under I. contract a cotenant with upper pro

prietors in water diverted for irrigation

purposes. his failure to use his entire share

within a reasonable time will not affect his

right thereto. Beers v. Sharpe [Or.] 75 Pac.

717.

1!. A cotenant cannot transfer any great

er interest in an appropriation of water for

irrigation purposes appurtenant to the. es

tnte than 1! commensurate with his own

interest. Beers v. Sharpe [Or.] 75 Pac. 717.

13. Blankenship v. Whaley, 142 Cal. 566,

76 Pac. 235.

14. The right to maintain a. ditch may be

acquired by prescription. Baumgartner v.

Bradt. 207 Ill. 845, 69 N. E. 912. In order

to acquire an easement for the maintenance

of a. ditch over the lands of another by ad—

verse user, it must be maintained without

material change of location for the full stat

utory period. Dunn v. Thomas [Neb.] 96 N.

W. 142.

15. The extent of a presumed grant to

swell water upon the land of an adjoining

owner is measured by the land actually

flooded and not by the height of the dam

by which the swelling is occasioned. Lynch

v. Troxell, 207 Pa. 162.

16. Tenant held to hays renounced right

to take water as a lessee by~cl1iming ad

versely. White v. Brash [Arin 73 Pac. 445.

17. Spink v. Corning. 172 N. Y. 826. 65 N.

E. 1122. A parol license to a private cor

poration to lay water mains through laud.

without compensation, is revoked by a. sub~

sequent deed containing no reservation of

such right. Jayne v. Cortland Waterworks

Co.. 4! Misc. [N. Y.] 263.

18. Moore v. Neubert, 21 Pm Super. Ct.

144. The right of certain citilens to take

water from a. water main held to be a mere

license which no lapse of time could convert

into an easement. Louisville & N. R. Co. v.

Dickey. 24 Ky. ll. R. 1710. 72 S. W. 332.

19. See Contracts. 1 Curr. Law. p. "6:

Deeds of Conveyance, 1 Curr. Law. p. 90!.
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ranty of fitness.n In a grant or reservation of a water right, reference to an

existing use “ill be considered as a measure of quantity, merely, unless a contrary

intention is apparent from the language used or the surrounding circumstances.22

A grant. of what the. grantor owned only will be implied.” A grant of a pond and

lands adjoining thereto includes the land under watorf‘ but where owners of a

pond have conveyed it and the lands thereunder, the riparian rights become sev

ered from the adjacent land and they cannot be subsequently revived by a dot-o

calling for the pond as a boundary." Persons who organize a corporation to

take over their rights may thereby liccome entitled to water only under rules of

the company."

shares in all waters held by their corporations.“

20. Grants construed: “To develop any

and all waters" includes sub-surface waters.

Roberts v. Krafts. 141 Cal. 20, 74 Pan. 281

A deed conveying to a reservoir Company the

right to "flow and overflow" certain land

hold to convey an easement. Phillips v. VVa

tuppa Reservoir Co.. l‘li Mass. 404, 69 N. E.

MS. A grant of land in a deed for the pur

pose of being flowed by a pond held to be a

conveyance of an easement merely. In re

Rrooktield, 176 N. Y. 138. 68 N. E. 138.

ltizhts of parties to Water under certain

deeds and a decree of court determined

Craig v. Cratton \Yater Co., 141 Cal. 178, 74

Pac. 782.

Contract for the use of water for lrrlim

tlon purposes, construed. McPhee v. Kelsey

[0r.] 75 Pac. 713. Contract giving a partv

the right to divert water from a certain

stream. construed. Roberts v. Kratts. 141

Cal 20. 74 Pac. 281. Agreement to furnish

other supply it diversion diminished present

supply, construed, Id. A contract relating

to the use 01’ certain pipe for furnishing a

water supply. construed. and delay in per

formance held waived. Daly v. Ruddell, 137

Cal. 671, 70 Pac. 784.

Contract for the joint use of water in an

irrigation canal construed and evidence held

sufficient to show that plaintiff was deprived

of the water to which he was entitled by the

wrongful act of defendant. Stoncr v. Mau

[Wyo] 72 Fee. 193; Id.. '73 Pac. 548.

Other water supply: A contract between

a. railroad company and a land company in

relation to a private waterworks. construed

and held that the railroad company had a

right to abrogate it at any time. Louisville

& N. R. Co. v. Dickey. 24 Ky. L. R. 1710. 72

S. W. 332. A reservation in a deed to ripa

rian land of so much water as is necessary

to work a No. 5 hydraulic ram is not void

for uncertainty as to the quantity of water

reserved. Walker v. Lillingston. 137 Cal.

401_ 70 Pac. 282.

“’ater power contracts: A purchaser of

water power from a private power canal is

entitled only to the amount of power which

he buys. Powers v. Perkins [Mich.] 92 N.

VV. 790. The grant of the right to build a

dam abutting on the grantor's farm. reserv

ing to him all water rights and the right to

use power from the dam. does not give the

grantor the right to compel the grantee to

construct gates. and sluiceways therein for

the use of the grantor. Harris v. Ft. Miller

P. 8.: Paper Co.. 79 App. Div. [N. Y.] 225.

See. also. section 15. ante. Lease of water

power, construed. Channel v. Merrifield, 206

Ill. 278 69 N. E. 32.

It has been held that a similar transaction gave proportionate

Where a canal is granted to a

Logging rights: A right to maintain a

log boom in a river held not to have been

granted by a deed granting the use of the

banks of the river for the purpose of tying

.ogs and rafts to the trees thereon. Bowman

v. billion, 24 Ky. L. R. 2382, 74 S. \V. 240.

21. “'here one contracts to deliver water

to another for a particular purpose, the law

implies a. warranty on his part that it shall

not be unlit for the purpose on account of

his own conduct. Gold Ridge Min. Co. v.

'L‘allmadge [0r.] 74 Pae. 325. One who con

tracts to deliver "second water" for mining

purposes must remove the debris. such as

soil and tailings therefrom. 1d.

22 Hartford Woolen Co. v. Bugbee [Vt.]

56 At]. 344; “'alker v. Lillingston. 137 Cal.

401, 70 Pac. 282. A deed conveying a. tract

of land with the mill thereon, with the right

to use a certain reservoir, held, to only con

vey rights in the reservoir as then existing

and to give to the grantee only such

rights in a new reservoir, built to take its

place. as would be equivalent to his rights

in the old. Horne v. Hutchins [N. H} 65

Atl. 361.

23. W'hen land on one side is granted

with an undivided share of "power," the

share of the grantor‘s half and not the share

of all is meant. He had previously granted

the other side and then granted one-third

and one-sixth shares of the power and the

land on the hither side. Roberts v. Decker

[Wis] 97 N. W. 519.

24. Gibbs v. Sweet, 20 Pa. Super. Ct. 275.

.\ dam passes under a grant conveying the

bed of the stream. Roberts v. Decker [\Vls.]

97 N. W. 519.

2.5. Gibbs v. Sweet, 20 Pa. Super. Ct.

275.

20. Appropriators of water in common

who organized a corporation and conveyed

to it their rights held to have thereby sur

rendered to it the control and regulation 0!

the supply, and such a corporator, who by

license of the company takes water from its

ditch, thereby waives any previous right to

so appropriate the water, and consents to

the regulations imposed by the company.

Fuller v. Azusa. Irrigating Co., 138 Cal. 204,

71 Pac. 98.

27. Certificates of stock in a. colonizatior

company issued in return for water certifi

cates in two water companies, held to en

title the holder of each share to a propor

tionate share of all the water of the com

pany. Richey v. East Redlands Water Co.,

141 Cal. 221, 74 Pac. 754.
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company, it does not necessarily take the water rights therein." Cases wherein

the sufficiency of the evidence to establish such rights has been examined are

also collected.” Where great injury is threatened by the assertion of doubtful

rights, injunctive relief to ail'ord protection pending decision will be given.”

The measure of damages for breach of a contract to furnish water for irrigation

purposes, resulting in damage to a crop, is the difference between the amount

actually realized from the crop and the amount which would probably have been

realized if the water had been furnished, less the cost of raising, harvesting and

marketing the same.“

§ 17. Torts relating to waters—The measure of damages for flooding the

land of another is the injury actually occasioned to the date of the suit." Where

the flooding of land results in permanent injuries to lands, the measure of dam

ages is the depreciation in their market value." If the reasonable cost of re

pairing the injuries is less than the diminution in the market value, it is the Cost

of repairing.“ Where an action is for successive overflows of land, the measure

of damages is the sum of the differences between the market value of the land

immediately before and after the several flows." In an action for damages to land

28. Deeds of water rights provided that

when the estimated capacity of the canal

was disposed of. the title to the canal should

pass to the purchasers. Held. in a suit

brought by a company organized to take the

canal tor the benefit of the purchasers, for

the cancellation or water rights issued by

the vendor. after the estimated capacity of

the canal had been disposed of. that the com

pany did not stand in the place or the ven

dor as regards such excess rights, but mere

ly represented the purchasers of the rights

up to the estimated capacity of the canal.

and owed no obligation to purchasers of ex

cess rights. Blakely v. Ft. Lyon Canal Co..

31 C010. 224, 73 Pnc. 249.

20. Irrlgntlon and other Iupplyr EVI

dence held lnsuflicient to show a breach by

defendant of a contract to furnish water for

irrigation purposes. Ford v. Calcnsieu Riv

er lrr. Co.. 110 La. 981. Evidence held not

to show any unreasonable use of or inter

ference with the water running through cer

tain pipes by defendant. Howard v. How

ard, 88 App. Div. [N. Y.] 175. Evidence held

to show that a ditch was constructed under

an agreement that plaintiff was to have a

perpetual right to use the water for irriga

tion purposes. jointly with others. Blanken

ship v. Whaiey. 142 Cal. 566. 76 Fee. 235.

Evidence in a suit to enforce an irrigation

contract held to show that such contract

was made with a prior owner 0! the land

and that n subsequent pnrchaner hnd notlcg

of the contract under which the ditch was

constructed. Id.

80. Evidence held suflicient to entitle

plaintiff to an injunction restraining defend

nnt from destroying his head gates and

ditches. One who is the first to buy and the

first to use the water of an irrigation com

pany. under a. contract by which it sells

him, for all time, water sufficient to irrigate

160 acres may not be subject to the some

rules of distribution as those who subse

quently purchase rights. llurgrnve v. Hall

[Aria] 73 Fee. 400. An injunction granted

restraining the discharge of water into a tail

race in such quantities as will be dangerous

to pinint 3's land. until the right or defend

‘m .0 0 do has been determined. Colonial

Woolen Co. v. Trenton W. P. Co. [N. J. Ed]

55 Atl. 993.

81. Raywood Rice, C. 8: M. Co. v. Lung

tord Bros. [Tex. Civ. App.] 74 S. W. 9213;

Raywood Rice. C. 8: M. Co. v. Wells [Tex.

Civ. App.] 77 S. W. 253.

82. Flood by embankment. Atlanta, K. t

N. R. Co. v. Higdon [Tenn.] 76 S. W. 895.

The measure of dmnngcs tor temporarily ob

structing a waterway to the injury of an

upper estate is the loss of crops thereby oc—

casioned. Jones v. Kramer 8: Bros. Co.. 133

N. C. 446. Where a. person is damaged by

the wrongful discharge of surtuce water on

his land. the measure of damages is the

actual damage caused thereby up to the be

ginning ot the action, without reierence to

the total depreciation of the value of the

inheritance. Ready v. Mo. Pac. R. Co.. as

Mo. App. 467. 72 S. W. 142.

The measure 0! damages for the dollrnc~

tion of crops by the overflow of an irricu~

tion ditch is the value of the crop destroyed,

measured by the amount of crop produced

on like and similar lands in the neighbor‘

hood. taking into consideration all elements

as to the probable yield of the land in ques

tion. Market value. together with the cost

of seeding, caring for, harvesting and mar

keting the crop should be considered. Cul

lin Consol. Canal Co. v. Buster [Colo. App.]

73 Pnc. 846.

The ‘1 ol ’ --I In t. for

injuries caused by the construction of a dam

is. in addition to the value of the property

actually destroyed. the cost of restoring the

property to its original condition. unless

such cost should equal or exceed its value.

in which case the value would be the mem

ure of damages. and in addition thereto the

actual loss sustained by the owner by being

deprived of the full use of the prnpcrty

from the time the injury was committed up

to the institution of the suit. Lynch v. Tron.

oil. 207 Pa. 162.

$3. Coleman v. Bennett [Tenn.] 69 S. W.

734. Permunency means practical irremediu

bility. Id.

34. Post v. Merritt. 85 App. Div. [N. Y.]

239.
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from the diversion of water, testimony as to the difference in its value before and

after the injury is admissible."

In an action for damages for failure to properly maintain a ditch. resulting

in the overflowing of plaintiff’s land, held that if plaintiff. by himself cleaning

out the ditch could have avoided the damage, he is entitled to recover only the

reasonable cost of doing so." Punitive damages will not be awarded unless the

injuries were committed wantonly or maliciously."

§ 18. Crimes and offenses relating to waiers.-—Under the laws of Iowa, the

pollution of a river may be a public nuisance and may be punished as a crime.”

An indictment under the Colorado statute for failure to furnish water for irriga

tion purposes is defective unless it designates the land for which the water was

demanded and that the complainant was entitled to receive water from the ditch.“

Where a city ordinance provides a penalty against the owner of occupied premises

for failure to provide a sufficient water supply, the offense is committed at the

premises in question.“

WEAPONS.

'1. The Cri-e of (‘nrrying or Pointing

“'eaponn (207]).

§2. Other Public Regulation Concern

ln‘ “'elponl (3072).

§ 1. The crime of carrying or painting weapons—The right of possessing

and carrying such weapons as are ordinarily used in warfare or for defense is

guaranteed by the constitution of the United States and doubtless all of the

states,“ though the legislature has an undoubted right under its police power to

prohibit the carrying of them concealed,“ or unconcealed at public assemblages

or similar places, where their presence would be conducive to disorder.“ Acting

upon this right, most of the states have prohibited, with certain exceptions. the

carrying of deadly weapons concealed. Under such statutes a razor,“ an ordinary

pen knife, when from the manner of its use it is likely to produce death,“ a pistol

not cocked," and a pistol of which the mainspring is broken, but which can be

fired by striking the hammer, are deadly weapons."

Certain persons are excepted from the operation of the statutes, such as

travelers,” police," and other civil officers,“ and all persons are exempted under

§ 8. Indictment mu! Prosecution (2073).

Q4. Civil Liability (2073).

35. Houston 8: T. C. R. Co. v. Lansing

[Tex. Civ. App.] 76 8. W. 826.

$6- Briscrie v. Young, 131 N. C. 386.

87. Raleigh v. Clark, 24 Ky. L R. 1554,

71 S. Vi’. 857.

88. Lynch v. Troxell, 207 Pa. 162.

80. Evidence sufficient to convict defend

ant. State v. Glucose Sugar R. Co., 117 Iowa.

524. 91 N. W. 794.

40. Laws 1887. p. 308. i 3.

People [Colo.] 71 Pac. 369.

Schneider v.

4!. Ordinance of the city of New 0r

leans. construed. State v. Marmouget, 110

La. 191.

42. An ordinance or statute prohibiting

the carrying of weapons within the limits of

a town is repugnant to the constitutional

right to bear arms. in so far as the ordinary

arms of warfare and defense are coni'erned.

State v. RosenthaL 75 Vt. 295: In re Brickey

[Idaho] 70 Pac. 609; Wilson v. State, 81

Miss. 404.

43. In re Brickey [Idaho] 70 Fee. 609;

State v. Boone, 132 N. C. 1107.

44. Thus in Texas a person has no right.

to carry a pistol at a picnic. though he is

legally in possession and control of the

premises [Pen. Code 1879, arts. 320, 321}.

Monson v. State [Tex. Cr. App.] 76 S. W.

570.

45. Del. Laws 1881. vol. 16, p. 716, c. 548.

State v. lannuccl [Del.] 55 At]. 336.

46. State v. Roan [Iowa] 97 N. W. 997.

47. A pistol is a. deadly weapon with

which an aggravated assault may be com

mitted, though it is not cocked. Pace v.

State [Tex. Cr. App.] 79 S. YV. 631.

48. Fielding v. State, 135 Ala. 56; State

v. Taplt. 62 W. Va. 473.

49. One who deviates from his route to

quarrel with one to whom he owes a grudge

loses his right as a traveler. Cruz v. State

[Tex. Cr. App.] 76 S. W. 435. A railway

train porter is a traveler while on the road.

within the exemption of travelers from pros

er-ution for carrying weapons. VVllllams v.

State [Tex. Cr. App.] 72 S. W. 380. The

statute exempts travelers. but in the ab

sence of evidence that defendant had a home,

or that he was going from or returning to

it. evidence that.he had gone a short dis

tance from one county to another would not
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certain circumstances. For instance, in many states exception is made in favor

of one who is at his own place of business,“ or dwelling house," who has pur

chased a pistol and is carrying it home,“ who is returning a borrowed pistol,“

who is carrying one to the shop for repairs," who has been threatened and the

threats communicated to him," and in Texas, where defendant has reasonable

grounds for fearing an unlawful attack upon his person and the danger is so im

minent and threatening as not to admit of the arrest of the person about to make

such attack on legal process, he can arm himself to protect against the danger."

But the mere fact that he has had a difficulty with another does not justify him

in carrying a pistol~ when he is in no imminent danger of attack," and though

a party may have a right to carry a pistol home after purchasing it,“ or to return

a borrowed pistol, or to carry it while traveling, he has no right to deviate from

his way for the purpose of raising a difliculty with one with whom he had had

trouble.“

Intoxication" or that defendant did not intend to carry the pistol con

cealed is no defense." Nor is it a defense that accused thought he had a right

to carry it, and would have had, had the statute attempting to authorize him

been constitutional.“

A conviction of shooting at random on the public highway bars a subse

quent prosecution for flourishing a deadly weapon during the same quarrel.“

Coming into possession of a pistol at a place of public worship is not carrying a

pistol to a place of public worship.“

It is unlawful in Wisconsin by statute for any one to intentionally point a

gun or pistol at another."

§ 2. Other public regulations concerning weapons.——It is unlawful by stat

entitle him to exemption. Harris v. State one at the request of the owner. State v.

[Tex. Cr. App.] '77 S. W. 610.

50. State v, Tnpit. 52 \V. Va. 473. The ex

emption of a peace officer or policeman ex

empts him only in his balliwick and not

while in a distant part of the state where

he is not authorized to serve process, though

he claims to be acting as a detective search

ing for stolen property. Ray v. State [Tex.

Cr. App.] 70 S. W. 23.

51. A person carrying the United States

mail under contract, though bonded and

sworn. in not a civil officer of the United

States within the exception of the statute

punishing the carrying of concealed weap

one [N. C. Code 1883, i 1005]. State v.

Boone. 132 N. C. 1107. And if he were. the

statute exempting eueh officers while in the

discharge of their official duties would not

exempt him while on his way home after de

livery of the mail. Id.

52- A railway train porter is at his place

of business while at Work with his train.

within the exemption allowing persons to

carry \vonpnnn while at their places of busi

ness. Williams v. State [Tex. Cr. App.] 72

S. w. 380.

63. State v. Tapit. 52 W. Va, 473.

54. Runnels v. State [Tex. Cr. App] 76

S. W. 4G3: State v. Tapit, 52 W. Va. 47.1.

. . (‘ruz v. State [Tex. Cr. App.) 76 S. W.

435. The owner had left it with a prospec

tive purchnser. and on learning that he

would not buy It. took it from him to carry

it home. Fields v. State [Tex. Cr. App.] 78

S. W. 932.

50. The exception of the statute allowing

the owner to carry a pistol to a shop for re-_|

pairs is no defense to another who l0 carries

Tapit, 52 W. Va. 473.

57. Mendin v, State [Miss.] 38 So. 9“.

Evidence that the preceding night there was

a. disturbance in defendant's chicken coop

and that two nights before a window wns

broken in his house is too indefinite to con

stitute a. defense to the charge of carrying

a pistol concealed in the pocket. Wilson v.

State, 81 Miss. 404.

58. Williams v. State ['l‘ex. Cr. App.] 7!

S. \V_ 380. Under such circumstances, one

need not withdraw from the place of dan

ger. but may arm himself for protection.

Cunningham v. State [Tex. Civ. App] 78 S.

W. 980.

58:50. Hood v. State [Tex. Cr. App.] 72 S. W.

00. Runnels v. State [Tex. Cr. App.) 76 S.

W. 463.

81. Cruz v. State [Tex. Cr. App.] 76 S. W.

485; Runnels v. State [Tex. Cr. App.] 76 S.

W. 463.

82, 68. Fielding v. State. 136 Ala. 66.

04. Statute incorporating private police

and detective agency. Swincher v. Com.. :4

Ky. L. R. 1897, 72 S. W. 306.

65. Carman v. Com.. 25 Ky. L. R. 1048. 76

S. W. 1078.

66. Under a. statute making it a misde

meanor to carry a. weapon to any place of

public worship. One got possession of a

pistol at a spring which was so near the

church, as in legal contemplation to be at

the church. Culbereon v. State [Ga.l 47 S.

E. 175.

07. Sanb. & B. .-\nn. St. § 439‘. Horton v.

lWylie. 115 Wis. 505. 92 N. w. 245.
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ute in Wisconsin for a minor to be armed with a dangerous weapon," for any

dealer or other person to sell, loan or give any pistol or revolver to a minor,“° and

for any person to use or have in possession any toy pistol, toy revolver or toy

firearm.1°

The exception of the statute punishing the discharge of firearms on or near

a public highway, that they may be discharged on defendant‘s own premises, does

not include the premises of another where defendant shot by permission.“

Reasonable" regulations or licenses on dealers in pistols and pistol cartridges

will be upheld. Where a pawnbroker sells only such pistols as come to him as

pledges and are unredeemed, his license as such will protect him from prosecution

for selling pistols without a license."

§ 3. Indictment and prosa-uhhn.—The indictment need not allege that the

pistol carried was a deadly weapon," nor negative exceptions in the statute con

tained in separate clauses from that defining the oii'ense, such as that the place

was not about the defendant’s dwelling. nor that he was not carrying the weapon

from the place of purchase to his dwelling house, nor that he was carrying it from

his dwelling to a place where repairing was done, to have it repaired, nor that the

defendant was not an officer," and in order to convict of carrying concealed deadly

weapons, it is not necessary for the prosecution to prove that the carrying was un

lawful as the burden is on the defendant to prove that it was lawful f“ but where

the exception is a part of the oil'ense itself, it is necessary to allege and prove that

the case is not within the exception." Evidence of the conversation and acts of

third persons previous to the discovery that defendant had_a pistol is immaterial.’8

but evidence that defendant took one from another and on attempting to put it

in his pocket discovered his own to the bystanders is admissible as a part of the

transaction." Instructions should avoid comment on the evidence.80

§ 4. Civil liability—A cause of action exists in favor of one injured by a

firearm unlawfully in the hands of another, though the shooting was accidental

and there was no intent on his part to injure ;“ but a father is not liable for an in

jury negligently inflicted by a firearm in the hands of his minor son, where his pos

session of it was not unlawful, and the father was not negligent in allowing him

to take it."

WEIGHTS AND MEASURES.

Standardization is almost entirely statutory, and in the absence of an agreed

standard of weight, the standard of the place where the commodity is purchased

governs." Penal regulations of weights and measures are presumed to be reason

able,“ but are construed strictly.“ An ordinance aimed at the use of a defective

88- Sanb. 8r. B. Ann. St. 5 4397b. Horton v. 74, 75. State v. Tapit. 52 W. Va. 473.

Wylie, 115 Wis. 505, 92 N. “f. 245. 76. State v. Innnueci [Del.] 55 At]. 330.

69. Rev. St. 1898. R 4397. 4397b. But a. 77. Shooting firearms near a public high

Stevens 22 cal. rifle is not within the stat- way not in defense of self or property.

ute. Taylor v. Sell [Wis.] 97 N. W. M8.

70. Rev. St. 1898, i 4397a. But 8. Stevens

22 cal. rifle, capable of killing game and a

Rumph v. State, 119 Ga. 121.

78, 79, 80. Mumford v. State [Tex.

App.] 78 S. W. 1063.

Cr.

human being, is not a. toy. Taylor v. Sell 81. Horton v. Wylie, 115 Win. 505. 92 N.

[Wis.] 97 N. W. 498. W. 245.

71. Rumph v. State, 19 Ga. 121. 82. Taylor v. Sell [Wis.] 97 N. W. 498.

72. Statute imposing a license on deal_ 33. Richardson 8: Co. v. Cornforth [C. C.

A.] 118 Fed. 325.

84. An ordinance providing a penalty for

any one using an incorrect or defective

era in pistols and pistol cartridges was un

constitutional, in that. the license imposed

was not graduated. The dealer in pistols

was to pay $125.00 and the dealer in car

tridzes $50.00 regardless of the amount of

business done. State v. Hittenberg [1.11.] 36

So. 330.

73. Morningstar v. State, 136 Ala. 66.

weight or measure is presumed to be rea

sonable. City of New York v. Hewitt. 91

App. Div. [.\'. Y.] 445.

83. Under an ordinance imposing a. pen

alty for use of false and defective weights
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weight does not involve the question of intentional alteration." Where an ordi

nance does not require proof of intent or of guilty knowledge, such proof is not

essential in an action to recover the penalty," and in such case a court cannot as

a matter of benignity suspend the operation of a statute." Upon proof of de

fendant’s violation of statute, the burden is upon him to explain it."

WHABVES.

Right to erect and maintain wharves and ownership therein.—The right to

construct wharves depends on the extent and character of the riparian owner~

ship,‘0 subject to public regulation by the state or its municipal delegate." Under

a city charter authorizing the council to establish and maintain wharves and lease

land for same, the city may lease the land and authorize lessee to build wharf.“

An act creating a harbor line commission for a city and according to littoral pro

prietors the right to wharf out across the shore lot, as a right appurtenant to

ownership of abutting uplands, does not give the owner of the upland any rights

in the way of ownership to the shore lands, though it might have a bearing on the

question of their right to wharf out across the shore lot.” It has been held that

the owner of a pier may by prescription obtain title to maintain it on public lands

under water.“ A city may be concluded by exercise of right of location under a

reservation."

A municipality has power to make temporary leases of public wharves in the

interest of commerce." When the lessee has enjoyed the benefit of such leases.

he has no standing to plead that the premises were locus publieus and that the

contract was ultra vires.“ The city of New York may purchase the interest of a

person in a wharf, the city being authorized to acquire title to dock property.“

for certain purposes, evidence that a person front. State v. Board of Levee Com'rs of

used false weights is not sufficient to con

vict City of New York v. Spatz. 85 N. Y.

Supp. 353.

Statute declares that it shall be unlawful

for any factor. commission merchant. or

other person or persons to employ other

than the public weigher to weigh produce.

Held. it did not prohibit a. person engaged

in storing cotton for customers, but who did

not transact business as a factor or com

mission merchant. frorn weighing same for

his customers. Gnlt v. Holder (Tex. Civ.

App.] 76 S. W. 568.

86, 81. City of New York v. Hewitt. 91

App. Div. [N. Y.] 445.

8". Ordinance against using false or de

fective weights. City of New York v. Hew

itt_ 91 App. Div. [N. Y.] 445.

88. In an action against a coal dealer for

the penalty imposed by Laws 1900. c. 327. i

150. for selling less than 2.000 pounds in

weight to a ton of coal, where plaintiff

proven that the coal only weighed 1.870

pounds at a public scale. defendant must

Ill-NV that the coal. when it left defend

nni's yard Weighed 2.000 pounds. City of

New York v. Henderson. 89 Misc. [N. Y.] 361.

90. See Navigable Waters, 2 Curr. 14w, p.

989.

01. Under the constitution of Louisiana.

the authority to consent to the building of

private wharves in New Orleans is vested in

the city council [Const. art. 291']. Words

“council or other governing authority" re

fers to body having authority over river

Orleans Levee Dist., 109 La. 403.

92. Local acts Mich. 1887, p. 805.

v. Stradley [Mich.] 97 N. W. 41.

Construction of municipal grant to land

under waters. Hastings v. New York. 39

Misc. [N. Y.] 728. A reservation in a grant

to an upland proprietor filling in lands. of

so much of Wharfage advantage as might

accrue from so much of the street as might

be appropriated by the city for the purpose

of forming a slip or basin does not give

grantor the right to appropriate entire bulk

head opposite premises and is void for un

certainty as covering nothing in existence

or capable of identification. Reservation is

subject of abandonment. Bell v. New York.

77 App. Div. [N. Y.] 437. Construction at

state grants to abutting owners on navi

gable rivers. Thousand Island Steamboat

Co. v. Visgar. 86 App. Div. [N. Y.] 126.

03. Act Feb. 28, 1887. A city is not es

topped to assert title to wharves by the the:

of levying taxes thereon. Turner v. Mo

bile, 185 Ala. 73.

04, 95. Bell v. New York, 7'! App. Div. [N.

Y.] 437.

90. To promote and extend the oyster .-n-|

fish industry. Town of Morgan City v. D-ll~

ton [La.] 36 So. 208.

07. The condition of the lease was that

he turn over to the city the oyster sheila

which he did not. and in an action for their

value set up this defense. Town of Morgan

City v. Dalton [La] 36 So. 208.

024. Bell v. New York. 7'! App. Div. [N. i' i

437.

Kemp
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Greater New York charter allows the city to proceed to condemnation of wharf

property without attempting to agree with the owners as to the price."

A pier may be’ in common as to some uses and in severalty as to others.‘

ii'horres are public’ and private, public ones being open to the public use8

without discrimination.‘ The fact that it extends beyond low water into the

sea does not make it public.‘ A wharf may become public by such use like a

street.‘

Access to u'lmrrcsr—Owners of abutting lands, erecting and maintaining pub

lic docks in a navigable river pursuant to a grant from the state, must allow the

public the incidental right of passage over their abutting lands as far as necessary

to go to and from the docks.’ Since public wharves must be accessible, 8. wharf

built under public grant at the end of a street is subject to the street which by

operation of law is extended over it to the water,‘ but for such uses only as are

compatible with wharf purposes.’

The right to collect wharfage is incident to ownership.‘0 Where wharf ex

tends to harbor line in navigable waters, the owner has no exclusive right to oc

cupation of berth at all times in front of wharf and the owner may make no

claim for wharfage against a vessel because while discharging at an adjoining

wharf she partially overlaps his wharf at a time when he had no actual use for

the space.“ Where plaintiff under a municipal grant acquired right to wharfage

from an exterior street at the time of construction, the city was held to account

to plaintiff for wharfage collected by it from a bulkhead platform or pay value of

plaintiil’s rights on retaining bulkhead platform for its own use."

Uses of public u'liarvcs.—A use inconsistent with wharfage purposes cannot

be imposed by such authority."

99. In re City of New York. 41 Misc. [N.

Y.] 134.

l. A city and other owners of pier are as

between themselves tenants in common and

not owners in severalty of the pier struc

ture. its surface use. and the \Vlliil‘f-li-‘IO from

its outermost end. but own in severally the

wharfage from its sides. the pier being in

front of several lots. In re City of New

York. 41 Misc. [N. Y.] 134.

z. A wharf built by a railroad on which

its tracks are laid making it a quasi ter

minal for transfer of goods is affected with

public use preventing discrimination. West

Coast Naval Stores Co. v. Louisville & N. R.

Co. [C. C. A.] 121 Fed. 645. Railroad wharf

is public. Macon. D. 8: S. R. Co. v. Graham

& Ward. 117 Ga. 555.

3. Macon. D. & S. R. Co. v. Graham 6:

“'ard. 117 Ga. 555. One bound to erect and

maintain docks for use of the public may

not ask that another be restrained from us

ing same. Thousand Island Steamboat Co.

v. Visgar. 86 App. Div. [N. Y.] 126.

4. West Coast Naval Stores Co. v. Louis

ville & N. R. Co. [C. C. A.] 121 Fed. 645.

5. The lessee or owner of a pier. though

the same extends into the waters of the

ocean beyond the line of low-water mark is

entitled to enjoin use by one who claims it

to be a public pier since only the state could

question the right to build there. Coney v.

Brunswick & F. Steamboat Co.. 116 Ga. 222.

6. Insufficiency of evidence of continued

use sufficient to give public a right to use

a wharf. Thousand Island Steamboat Co. v.

Visgar. 86 App. Div. [N. Y.] 126.

7. Thousand Island Steamboat Co. v. Vis

gar. 86 App. Div. [N. Y.] 126.

8. New York City is without power to

convey its submerged lands and a convey

ance in fee of land covered by a pier gives

only the right to maintain the pier and col

lect wharfago. Knickerbocker Ice Co. V.

Forty-Second St. 8: G. St. F. R. Co., 176 N.

Y. 408. 68 N. E. 864; Id., 39 Misc. [N. Y.]

27; Knickerbocker Ice Co. v. New York. 85

App. Div. [N. Y.] 530.

9. A wharf constructed at the end of a

street under authority given cities to con

struct wharves and lease wharf privileges

allowing free passage for persons and bag

gage -is not a highway so as to prevent use

similar to that of other wharves. Kemp v.

Stradley [Mich.] 97 N. W. 41. Where a pier

and the right of surface user and wharfage

from the end were owned by the city and

others. the several ownership of the right of

wharfage from the sides of the pier was a

mere incident of the joint ownership. In re

City of New York. 41 Misc. [N. Y.] 134.

10. The owner of a wharf in New York

City may collect charges for its occupation

by merchandise for less than 24 hours, not

withstanding Greater New York Charter

providing that the owner of a wharf may

collect charges on merchandise after it has

been left there over 24 hours. International

Hide & Skin Co. v. New York Dock Co., 8'1

N. Y. Supp. 886: In re City of New York, 41

Misc. [N. Y.] 134.

11. The Davidson. 122 Fed. 1006,

12. Hastings v. New York, 39 Misc. [N.

Y.] 728.

13. Under provisions of Greater New York

Charter. § 845. the board of docks has no

authority to grant a permit for the use as

a. dumping board of any wharf in the we.



2076 2 Cur. Law.“*1an § 1.

Duty and care respecting wharf and injuries the-reat.—The wharfinger must

ascertain condition of bottom of waters adjacent to wharf and remove obstructions

if possible, and if that cannot be done, to notify vessels of their existence.“ Piers

should be lighted.“ If by negligence the wharf is allowed to become insecure and

a vessel is injured, the wharfinger is liable}0 He is not liable for injury caused by

I gale of unusual severity."

WILLS.

§ 1. Right of Dispolll, and Contracts. Re

lating to it (207?).

§2. Trutnnlentflry Capacity, Fraud, and

Undue Influence (2078).

A. Essentials to Capacity (2078).

B. Constituents of Fraud and L‘ndue In

fluence (2083).

5 8. The Tent-mentor! Instrument or Act

(2088).

A. Requisite. Form. and Validity (2088).

B. Execution of Will (2089).

1. Mode of Execution (2089).

l. Nuncupntivs and Holographic

Wills (2091).

C. Revocation nnd Alteration (2091).

D. Republication and Revival (2094).

Q 4. Probuling, Establilllln‘, and Record

in: Willn (2004).

A. Powers of Courts (2094).

B. Parties in Will Cases and the Right

to Contest (2095).

C. Duty to Produce Will (2096).

D. Probate and Procedure in General

(2096).

E. Burden of Proof and Evidence on the

“'hols Case (2097).

1“. Establishment of Lost Will (2101).

G. Judgments and Decrees (2102).

H. Appeals (2102).

I. Revocation of Probate (2103).

J. Suits to Contest (2104).

K. Suits to Set Aside (2105).

L. Costs (2106).

M. Recording Foreign Wills (2106).

I 5. lnterpretlilon (3100).

A. General Rules (2106).

B. Designations and Descriptions ofProp

erty or Funds (2113).

The scope of this title is apparent from the analytical index.

C. Designations or Descriptions of Per

sons. Purposes, etc. (2115).

D. Words Creating. Defining. Limitiniz.

Conditioning and Qualifying the

Estates and Interest! (2116).

1. Particular Words and Forms of

Expression (2116).

2. Gifts by Implication. Gift of Own

ership or Use. Legal or Equita

table Ownership, Trust or Pow

er (2121).

. Estates or

(2125).

. Legacies, Annuities. Support, Re

lease of Debt (2131).

. Vesting and Perpetultics (2184).

8 Created

4

5

6. Possession and Enjoyment (2141).

7

8

9

Interest!

. Individual Rights in Gifts to Two

or More (2142).

. Conditions (21-14).

. Intent to Require Election (2145).

. Charges. Exonerntions. Funds for

Payment (2146).

. Trust Estates

(2149).

Powers of Appointment and Ben

eficial Powers of Sale (2150).

and Interests

13.Lapse. Failure. and Forfeiture

(2152).

14. Residuary Clauses. Substitutions

and Property not Eftectuaily

Disposed of (2154).

E. Provisions Respecting Administration.

lifanugement, Control. Disposal

(2157).

F. Abatement. Ademption. and Satisfac

tion (2158),

G. Bills for Construction (2160).

5 6. anidity, Operntion and Effect In Gen

eral (2162).

It does not

include the law governing the rights and liabilities between successors in estate or

that controlling the settlement of estates," nor the law relating to the estates

ters of East River which has theretofore

been used for the loadim: and discharging of

sailing vessels employed in foreign com

merce and having a draft of more than 18

feet. Brown v. New York, 78 Arm. Div. IN.

7.] 361. Permit for such purpose it con

strued as a license is revacnhle at pleasure.

Id.

14. Hartford & N. Y. Trunsp. Co. v.

Hughes. 125 Fed. 881. The master of a ves

sel invited to use a wharf did not assume

the risk of collision with a hidden rock. the

existence of which whariinuor should have

known. Master is not required to tlke

soundings and has n right to r-ly on as

surances of \\'iinrill'1i_'PI"ii fluent. Garfield dz

P. Coal (‘0. v. Rocklnnd-Rockport Lime Co..

184 lhss. 50. 67 N. E. 863. Owner of wharf

must not allow pnsmge to become so filled

with obstructions thnt Vessels may not dis

ohnrgs with safety without risk of grounding

In low tide. Lewis v, Rnrher Asphalt Pav.

Co.. 123 Fed. 181. Evidence insufficient to

show hidden obstruction at whnrf causing

barge to sink. McQuilkin v. Delaware River

I. S. & E. Works, 124 Fed. 698.

15. Evidence insufficient to show negli

gence of branch pilot in failing to discover

pier causing injury by collision which was

unihzhted in time to avoid injury. United

States v. Charles G. Dunn Co.. 124 Fed. 705.

16. \\'here a wharf was struck by a ros

sel. the question whether it fell by reason

of the negligence of tho operatives of the

vessel was for the Jury. It was shown that

the piles had been used for some years. and

that the vessel was moving slowlv. Alaska

8. 8. Co. v. Collins [C. C. A.) 127 Fed. 9'17,

17. There may be no recovery for injury

to vessel moored to pier where result of Rule

of unusual severity. Meyer v. Pennsylvania

R. Co.. 125 Fed. 428.

18. See Estates of Deeedents. 1 Curr. 14'

p. 1090; Election. etc.. 1 Curr. Law. 0. 992. '
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which may have been created by the will except so far as the interpretation of

{the will involves such questions."

§ 1. Right of disposal, and contracts relating to t'l.—A competent person

acting freely may by will dispose of his property to whom he chooses whether

wisely or the reverse, and though contrary to natural justice.2° At common law

5 child may be disinherited without being mentioned in a will, unless it appeared

that the omission of his name occurred through inadvertenee or mistakef1 butL

this rule has generally been changed by statute so as to give the omitted child

a distributive share in his parent’s estate unless it app *ars that the omission was

intentional.’2 At common law, a wife’s testamentary power was subject to her

husband’s marital rights in her property to dispose of which his consent was re

quired," but the Married Women's Acts have generally made both her real and

personal estates her separate property, and thus given her the power to dispose of

them by will, without his consent." Neither can, save by an election,“ defeat

dower, curtesy, or other legal rights of a surviving spouse," or homestead be—

longing to children." These rules do not prevent devises from wife to husband."

Where the consent is necessary, a general assent to the making of a will is not

sufiicient, but consent to the particular will in question must be proved,” though

it need not precede such making.“ At common law, an estate per autre vie could

10. See Life Estates. etc., I Curr. Law. p.

141: Perpetuities. 8 Curr. Law. 9. 1178;

Trusts. and the like.

8). In re I-Iolmnn's Will. 42 Or. 845. 70 Pac.

908; Vi'etl v. Schneider [Tex. Civ. App.] 78 S.

W. 394. Validity of devises for charitable

purposes, see Charitable Gifts. 1 Curr. Law.

p. 510. 01' community property, see Hus

band and Wife. 2 Curr. Law, p. 846. The

right so to do is an incident of ownership

and does not depend upon its iudicious use.

In re Hoiman‘s “fill. 42 Or. 845. 70 Pac. 908;

King v. Rowan [Alisa] 34 So. 3'25.

In certain states the amount disposable to

charities is limited especially in wills made

within a certain time before death (see

Charitable Gifts. 1 Curr. Law. p. 510); in

others certain inheritabie rights are superior

to testamentary disposals (see post, I 5D9,

E 5F. also Descent and Distribution, 1 Curr.

Law, p. 922; Election. etc.. 1 Curr. Law, p.

992).

21. In re Millen's Estate [N. M.] 71 Pac.

1088. “here by decree of divorce, the testa

tor was ordered to pay a monthly sum for

the child's support the omission of such child

from his will held not due to inadvertean or

mistake. Id.

22. In re McMillen'a Estate [N. H.] 71

Pac. 1083. A father may dispose of his as

tate. even as amlnst his children. in such

manner as he chooses. In re Alexander‘s Es

tate. 206 Pa. 47. He may convert debts due

him from them into advancements. Cannot

question correctness of advancements. Id.

Statutes providing for pretermitled chil

dren are not intended to produce equality

nor to diminish the power of the teststor.

and anything showing that the child was

not forgotten prevents its application [Va.

Code 1887. l 2538]. Allison v. Allison's

Ex'rs. 101 Va. 537.

23. Rule not changed by Kentucky stat

ute (Gen. St. art. 4. c. 52. 5 15, Ky. St. 1899, 5

2147), converting all personalty of married

Women into separate estate and conferring

upon her power to dispose of it by will. Lou

isville City Nat. Bank v. Wooidridge. 25 Ky.

i.. R. 8'19. 76 S. W. 542.

34. His consent is not necessary to n will

which does not interfere with his rights in

her estate in case he survives her [Mass. Pub.

St. 1882. c. 147, i 6.] Kelley v. Show [Mass]

70 N. E. 89.

25. Sea Election, etc.. 1 Curr. Law. p. 992.

28. Mo. Laws 1895. p. 169. giving one-half

the wife‘s estate to the husband. should be

read in connection with Rev. St. 1898, i 2939,

ziving the wife the right to dispose of her

estate by will subject to the rights of the

husband. Waters v. Herboth [Mo.] 7'! S. W.

305.

In Kansas one spouse may will away one

half of his or her property without thc- oth

er's consent. even where no issue is left [Kan.

Gen. St. 1901. c. 117 (.5 35a. of the Wills ActH.

Noecker v. Noecker. 66 Kan. 847. 71 Pac. 815.

In Minnesota, a husband may make testa

mentary disposition of personalty so as to

out off any interest of the surviving widow

therein. Minn. Laws 1893, c. 116. Laws 1889.

c. 46. did not change the law in above re

gard. In re Robinson's Estate. 88 Minn. 404.

93 N. W. 314. In California. a. husband has

no power to authorize by will the sale of

community property except to pay debts. In

re Wickershnm’s Estate [0211.] 70 Pac. 1079.

2'7. In Florida. if testator has children he

cannot make a testamentary disposition of

the homestead [Fln. Const. 1885]. Palmer v.

Palmer [Fla.] 36 So. 983.

21-1. A married woman may, in Tennessee.

devise realty to her husband. Shan. Code. §

4247. giving power to devise real estate but

that disposition should not ailect the bus

band's curtesy. does not show an intent to

except the power to devise to the husband.

Hair v. Caldwell, 109 Tenn. 148. 70 S. W. 810.

29. Since he may revoke his consent at

any time. Louisville City Nat. Bank v. Wool

drldge. 25 Ky. L. R. 869, 76 S. W. 542; Kelley

V. Show [Mass.] 10 N. E. 89. Hence his con

sent to one will is not applicable to a sec

ond will substantially different. Id.

30. A wife's consent to her husband's dis
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not be devised, but this rule has generally been changed by statute." The right to

dispose of custody of children is limited to such, if any, as is given by statute."

Contracts to devise or bequeath—The right to dispose of property by will

may be the subject of contracts made during life to devise 0r bequeath it,“ and

such contracts are generally, if based on a. valid consideration, valid and capable

of being specifically enforced.“ An action for damages in favor of the survivor

is one of the remedies." An agreement to make provision does not revoke a will

made by the promisor disabling him to perform.“

§ 2. Testamentary capacity, fraud, and undue influence. A. Essentials

to capacity.--A person who has suflicicnt mind and memory to understand the

nature of what he is doing, and to recollect the property which he means to

dispose of, the objects of his bounty, and the manner in which he wishes to

distribute it, has testamentary capacity."

POSll-On of property by will may be given

at any time during his life. Gallon v. Haas.

67 Kan. 225. 72 Fee. 770. No conflict be

twcen M 7972 and 7973 Kan. Gen. St. 1901.

relating to wills of married persons. Id.

3|. N. J. Gen. St. p. 3757. I 1. Foiwell v.

Folwcll [N. J. Eq.] 56 Atl. 117.

82. In Mississippi. she is not authorized

by the statute to make testamentary dispo

sition of the custody of her children. Code

1880. l 2095, providing that the father may

by will give the custody of a child to whom

noever he wishes. Edwards v. Kelly [Miss]

35 So. 418.

83. Biggerstaff v. Van Pelt. 207 111. 611, 69

N. E. 804: Hamlin v. Stevens. 177 N. Y. 39. 69

N. E. 118; Alerdlng v. Allison, 31 Indv App.

397. 68 N. E. 185. A party may obligate him

self to make his will in a particular way

or to give specific property to a particular

person. Stellmaeher v. Bruder. 89 Minn. 607.

95 N. W. 324.

34. Teske v. Dittberner [Neb.] 98 N. W.

57; Jordan v. Abney [Tex.] 78 S. W. 486: Best

v. Grolapp [Neb.] 96 N. W. 041. The contract

must be complete. definite in its terms. and

proved with clearness and certainty. Cove

ney v. Conlin. 20 App. D. C. 303. The valid

ity and enforceability of an oral agreement

to devise land depends on the nature of the

contract and what has been done under it.

Conlon v. Mission of the immaculate Virgin,

87 App. Div. [N. Y.] 165. improvements on

land by a husband while living thereon with

his wife, the money expended belonging to

his ward, is not such part performance of an

oral agreement as to obligate the wife to

compensate the husband therefor by will or

otherwise. Plunkett v. Bryant, 101 Va. 814.

Where an uncle died intestate. having orally

akreed to leave all his property by will to a

nephew on certain conditions. which the

nephew performed for 17 years. it was held

the nephew was entitled to the estate sub

iect only to administration. McCabe v. Hea

ly. 138 Cal. 81. 70 Pac. 1008. Contract to de—

vise held not based on a sufilcient consid

eration. Ide v. Brown [N. Y.] 70 N. E. 101.

To enforce specific performance of such a

contract. it must be certain and definite in

all its parts. Conion v. Mission of Immacu

late Virgin. 84 App. Div. [N. Y.] 507; Price

v. Price, 133 N. C. 494. Specific performance

may be had of a certain and definite contract.

performed by promisee. and free from ob

]eetinns. Hhoades v. Schwartz. 41 Misc. [N..

Y.] 648. St-mlilc performance may be r|.-,

The time the will was executed is the

forced in a proper case by charging the

property with a trust and directing a con'

veyance or accdunting in accordance with

the terms of the agreement. Plunkett v.

Bryant. 101 Va. 814.

Evidence held sufficient to show contract to

devise based on a consideration. In re Sieg

lich‘s Estate. 91 App. Div. [N. Y.] 75. Evi

dence held insufficient. In re Honk‘s Estate.

207 Pa. 203: Hamlin v. Stevens. 177 N. Y. 39.

69 N. E. 118; “'lnfield v. Bowen [N. J. Eq.]

56 Atl. 728. Proof must be full and satisfac

tory. Stellmacher v. Bruder, 89 Minn. 507. 95

N. W. 324.

\"ho may enforce: A contract between a

husband and wife that the wife. in consid

eration of being made the husband's resid

uary iegatee. will leave all her property to

his son, at her death. is not enforceable by

the son. Wait v. Wilson. 86 App. Div. [N. Y.]

485. Where the agreement is to devise prop

erty to a mother for the benefit of two chil

dren. on the death of one child. the mother is

a necessary party to an action by the living

child to enforce the agreement. Rhondes v.

Schwartz, 41 Misc. [N. Y.] 648. A beneficiary

under a contract to devise property, who is

also the only natural heir of the original

owner. and who is of the age when she was

to take the property. may maintain suit to

enforce it, against persons claiming subse

quently under a. will of the owner. Id.

\Veiver of right: An appeal from the pro

bate of the will will not bar claimant from

suing to enforce the contract. Spencer v.

Spencer [R. 1.] 55 Atl. 637.

35. Banks v. Howard. 117 Ga. 94.

30. A promise by a wife to her husband

that if he would not make a will and in case

he predecease her that she Would make cer

tain provisions for his sisters does not re

voke an existing will by the wife but at

most creates a lien in favor of the sisters

on property inherited by the wife from the

husband, Hibberd v. Trask. 160 1nd. 498. 67

N. E. 179.

37. “'ard v. Brown. 53 W. Va. 227: Crow

son v. Crowson. 172 M0. 691. 72 S. W. 1065:

Snuthworth v. Southworth, 173 Mo. 69. 73 S.

W. 129; Stull v. Stull [Neb.] 96 N. W. 196.

One has suiilcient mental capacity to make a

will when he knows the value and extent of

his property. the number and names of those

who are the natural objects of his bounty

and their deserts with reference to their

treatment of him, and has memory sutli ‘ivnt

to 08"? these things in mind long en|\-',.‘\
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time of test." If there is unconsciousnessc‘9 physical weakness.“ or unsoundness

on any fact such as to impair this tilillil_\', capacity is lacking. whether it be

from suggestion‘1 or delusion.‘2

production of the will.“

It must be shown to have operated to cause the

An insane delusion is a persistent belief in supposed facts which have no real

or believable existence, accompanied by conduct based thereon.“ No belief that

has any evidence. however slight, for its basis is in law such a delusion.“

Mere prejudice,“ or the unequal division of the property between the chil

dren," or the fact that one is disinhcritcd, or that the will may be contrary to

natural justice, is not suilicieut to vitiatc it. though such facts may be considered

in determining the issue of testamentary capacity.“

to have the will prepared and executed.

“’ait v. “'estfall. 161 Ind. 648. 68 N. E. 271;

Stewart v. Lyons [\V. Va.) 47 S. E. 442: Ivi

son v. Ivison. 80 App. DIV. [N. Y.] 599. Sufl’i

cient capacity at the time of execution to

make a disposition of his estate with Judg

ment and understanding in reference to the

amount and situation of his property. and

the relative claims of the different persons

who should be the objects of his bounty.

Berry v. Safe Deposit & Trust Co.. 96 Md. 45.

Must be capable of comprehending all his

property and all persons who reasonably

come within his bounty with sufficient intel

ligence to understand his ordinary business

and to know what disposition he. is making

of his property. ("atholic University of

America v. O'Brien [Mo.] 79 S. \V. 901. Evi

dence held to show sufficient capacity in tes

tator within above test. Id. Must have suf

ficient understanding and intelligence to

transact ordinary business affairs. and to

comprehend the transaction then in question.

the nature and extent of his property. and

to whom he is giving the same. Lorts v.

“'ash. 175 Mo. 487. 75 S. W. 95.

88. Though dictated during a lucid inter

val. Instruction held proper. James White

Memorial Home v. Haeg, 204 Ill. 422. 68 N. E.

568.

39. If testator by reason of unconscious

ness or mental or physical inability is unable

to dissent from the attestation and to pre

vent the same should he so desire. the will

is invalid. Ward v. Brown. 53 W. Va. 227.

40. Ward v. Brown. 63 W. Va. 227.

41. Evidence held to show that will was

result of suggestions of others imposed on

testator. and that he did not have testamen

tary capacity. In re Downing’s Will. 118

Wis. 581. 96 N. W. 876.

42. A submission of the issue of whether

testator was of sound and disposing mind is

proper though the caveat admitted sound

mind except that testator had insane delu

sions in respect to those who were the nat

ural objects of his bounty. National Safe

Deposit. S. & '1‘. Co. v. Heiherger. 19 App.

D. C. 606. A delusion as to the wife's in

fidelity based upon no grounds held to Jus

tify setting aside will making inadequate

provision for the dependent wife and dispos

ing of the property to next of kin and chari

ties. In re Jenkins’ Will. 89 Misc. [N. Y.]

618.

48. In re Calef‘s Estate. 139 Cal. 673. 73

Pac. 639. Proof of a delusion without proof

that it controlled or affected the execution of

the will is insufficient to show want of capac

ity. Evidence insufficient to show that delu

\

sions as to hidden treasure and a belief in

spiritualism affected the execution of the

will. Wait v. \Vestfall. 161 Ind. MS. 68 N. E.

271; Stull v. Stull [Neb.] 96 N. IV. 196. The

mere belief in spiritualism is not proof of in

sanity and without proof that such belief re

sulted in some insane delusion which prompt

ed the will it will not be set aside. Evidence

held insufficient to warrant setting aside will.

Buchanan v. Pierie. 205 Pa. 123. Fact that

testator was afflicted with senile dementia.

on one subject would not necessarily render

him incompetent. Hamon v. Hamon [Mo.]

79 S. W. 422.

44. In re Jenkins' Will. 39 Misc. [N. Y.]

618: Schmidt v. Schmidt. 201 Ill. 191. 66 N.

E. 371. Delusions must be shown to be spon

taneous and firmly fixed beliefs of a diseased

mind. which no argument or evidence could

remove. and which a rational mind would

not entertain. and not mere temporary hal

lucinations or unfounded dislikes or antipa

thies or false opinions and beliefs. In re

t'xilef's Estate. 139 Cal. 673, 73 Pac. 539.

45. Mere belief that his relatives have ill

treated him or conspired to defraud him is

not an insane delusion. if there is any basis

whatever therefor. Stull v. Stull [Neb.] 96

N. W. 196. .

40. Prejudice against a child is not a

ground for setting aside a will unless it can

be explained upon no other ground than that

of an insane delusion. Prejudice against son

held not to amount to an insane delusion

where testator after devising one fourth the

remainder to such son and after giving a life

estate to the widow considered the advisa

bility of disinheriting such son. Schmidt v.

Schmidt. 201 Ill. 191. 66 N. E. 371. Contestant

must show that the ill feeling alleged as

cause for his exclusion was groundless.

Scarborough v. Baskin. 65 S. C. 558.

47. Evidence insufficient to show mental

incapacity. Graham v. Deuterman. 206 Ill.

378. 69 N. E. 237.

48. The fact that testatrix bequeathed the

bulk of her property to a public library to

the exclusion of brothers and sisters is not

evidence of lack of testamentary capacity;

particularly where all lived in separate

states and where there had been litigation

which tended to embitter them. Instructions

construed. Spencer v. Terry's Estate [Mich]

94 N. W. 372. Where the only conclusion

from direct testimony is that testator was

mentally sound. the fact that he had devised

his entire estate to a negro who had been

his business and household companion to the

exclusion of cousins does not warrant the

submission of his mental soundness to a
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The mere fact that the testath was eccentric, miserly, and irrational on some

subjects,“ or that he was incapable of controlling or conducting his ordinary busi

ness affairs,“ that he made mistakes in multiplying figures,“ or that he was en

,ieebled mentally and physically with the usual infirmities of old age,” or from

excessive use of intoxicants,“ or tobacco,“ does not necessarily show lack of testa

mentary capacity.

Insanity, once established, is presumed to continue until the contrary iS

shown,“5 unless the disorder is of such character as to indicate that it is probably

of temporary duration.“

is prima facie evidence of incapacity."

An adjudication of insanity, while it remains in force,

Declarations,“ acts, or conduct” of testator which illustrate the condition of

jury. Leach v. Burr. 188 U. B. 610, 47 Law.

Ed. 567. Fact that testator left his property

to others than his relatives may be consid

ered. “'ard v. Brown. 63 W. Va. 227; King

v. Rowan [Mien] 34 So. 825.

40. Ivison v. Ivison. 80 App. Div. [N. Y.]

699. Evidence that testator rambled in his

sleep, went to sleep in the rain behind a.

stuiup, went fishing without results, could

not at all time count his money correctly.

whipped his son in bed, and thought his wife

was crazy. is insuiiicient to show testamen

tary incapacity. Scarborough v. Baskin, 66

8. C. 658.

50. Crossan v. Crossan. 169 Mo. 631, 70 S.

W. 136: Stewart v. Lyons [W. Va.] 47 S. E.

442; England V. Fawbush. 204 Ill. 884. 68 N.

E. 526; Waugh v. Moan. 200 Ill. 298, 66 N. E.

713. The question is not whether the tes

tntor had suilicient mental capacity to com

prehend and transact ordinary business. but

did he have such mind and memory as en

ablml him to understand the particular busi

ness in which he was engaged. England v.

Fawbush, 204 Ill. 384, 68 N. E. 526.

If a. testator has capacity to transact or

dinary business, he is capable of making a

will (Hess v. Killebrew [111.] 70 N. E. 676).

though he may be lacking in contractual ca

pacity. and the cnpnvity to undertake the

transaction of the ordinary business of life

(“Nest v. Knoppenherger, 4 Ohio C. C. [N.

8.] 3051. Capacity to attend to small busi

ness affairs is not convincing against testi

mony of insane periods. Hess v. Killebrew

[Ill.) 70 N. E. 675.

51. Berry v. Safe Deposit & '1‘. Co.. 96 Md.

46.

52. Lingle v. Lingle, 121 Iowa, 133, 96 N.

W. 708; Baker v. Baker. 202 111. 696, 6? N.

E. 410‘. Stull v. Stull [Neb.] 96 N. W. 196:

Schmidt v. Schmidt, 201 Ill. 191. 66 N. E. 371;

“'ulluve v. Whitman. 201 Ill. 69. 66 N. F. 811.

The memory may be impaired in a degree and

disturbed by hallucinations or delusions. not

nevi-marin influencing the making of a tea

tamentary disposition of property. West v.

Knopin-nberger. 4 Ohio C. C. (N. 8.) $05.

:vldcsu-e held to show testamentary ca

pacity. Williams v. Williams. 204 ill. 44, 68

N. E. 449. Evidence lnsuflicient to show

more than that testator was enfeebied with

usual inflrmities of old age. linker v. Baker,

202 Ill. 696. 67 N. E. 410. Evidence insuffi

cient to show lack of capacity. Elliott v.

Elliott [Neb.] 92 N. W. 1006. Fact that his

memory was imperfect, that he asked idle

questions. and required a repetition of ques

tions. immaterial. Southworth v. South

worth. 173 Mo. 69, 78 B. W. 12’. Evidence of

mania for young women. forgetfulness, etc.

held not to show incapacity. Human v. Ha

mon [Mo.] 79 S. W. 422.

53. Evidence that testator in your and a

halt prior to the execution of the will failed

to recognize his brother is insuiilcient.

llnughian v. Coniun, 86 App. Div. [N. Y.] 290.

Where it appears that testator though of in

tempernte habits was sober at the time of

the execution of the will and knew what he

was doing, an issue of devlsavit vcl non on

question of testamentarycnpacitywas proper

ly denied. In re Tasker's Estate. 205 Pa. 456.

54. Evidence that testator was given to

excessive smoking. that there was a physical

weakening and that he made a posible mis

take as to a sum of money borrowed many

years ago held not sufficient to show lack of

capacity. Berry v. Safe Deposit & T. Co.. 96

Md. 45.

55. in re Knox's Will [Iowa] 98 N. W.

468: Kirshcr v. Kirsher, 120 Iowa. 337. 94 N.

W. 846.

58. James Vl'hite Memorial Home v. Haeg.

204 111. 422. 68 N. E. 668. Such as may re

sult from sickness, injury, intoxication or

other transitory cause. Instruction held to

exact greater proof from the defendants

than the law required. Ilranstrator v. Crow

[lnd.] 69 N. E. 668. It will not be presumed

that incapacity resulting from a stroke of

apoplexy continued until two years thereaft

er to the time of the execution of the will.

Kirsher v. Kirsher. 120 Iowa. 837, 94 N. W.

816.

57.

1013.

58. Conversations between witnesses and

testator on the day of his death. Patten v.

Whitcomb [N. H.] 58 Atl. 459. Letter written

by decedent after execution of the will show

ing his regard for his children held admis

sible. In re Van Alstlne‘s Estate. 26 Fish,

193. 72 Fee. 942. Testimony of the attorney

who drew the will as to conversations with

the testator at the time of its execution are

udmissible. Declarations of the teststor.

both before and after making the will. are

admissible. Roberts v. Bidwoli [Mich.] 98

N. W. 1000.

no. Evidence that testator had long been

engaged in gathering up and storing away

rubbish in boxes is admissible as tending to

establish unsoundncss of mind. In re Knox's

\Vill [lown] [18 N. \‘V. 468. Acts and utter—

ances of testntrix before and after executi-m

of will held not sin-h as to show that she

must have been insane when it was execute-l.

Succession of Jacobs. 109 La. 1013. hill-Pill]!

ing amount of property. Waugh 1. Mean. 200

In re Wheelock's Will [Vt.] 66 At].
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his mind respecting testamentary capacity,"o whether prior or subsequent to execu

tion, are relevant to show such condition, but not to show the truth of facts

uttered.61 Lack of testamentary capacity to execute a will at a particular time

may be established by the testator’s mental condition before and after the time of

execution of the will, if that prior or subsequent condition may be presumed to

exist at the time the will was made." If there has been evidence of his insanity,

facts corroborating or disproving it are admissible,” such as that the draughtsman

was of character and capacityz“ and in rebuttal a witness may be asked whether

testator had business capacity.”

The will is competent evidence to be submitted to the jury."6

Opinions on the ultimate fact. of testamentary capacity are rejected."7 It is

generally held that nonexpert witnesses may express an opinion as to testator's

testamentary capacity if they first testify as to the facts on which such opinion

is based.“ and if it is the result of their own observations.”

such witnesses are confined to i'acts.’o

“'here an illiterate wo

her will very de

Stewart v.

Ill. 298. 65 N. E. 713.

man Went about making

liberately. held she had capacity.

Lyons (IV. Va.] 47 9. E. 442.

60. Whether test'ttor was truthful and

honest is irrelevant. \Vallace v. “'hitman.

201 Ill. 59, 66 N. E. 311. A statement by a

witness that testator “acted foolish” should

have been stricken out. Id.

01. In re Knox's “’ill [Iowa] 98 N. W.

468.

62. Spencer v. Terry‘s Estate [Mich.] 94

N. W. 372. As to how far subsequently to

the execution of the will a party may testify

as to observations as to testator's appear

ance. conduct. and apparent Condition. rests

in the court's discretion. And where. the tes

timony was limited to about one and a half

years after execution. it was not error to

refuse to permit physician to testify as to

cause of death which occurred nearly three

and a half years after execution. McCoy v.

Jordan. 184 Mass. 576. 69 N. E. 358. Decla

rations of a person. four months after the

making of a will. that testator was then

not mentally competent to do any business.

not admissible on the question of testamen

tary capacity. Naul v. Naui, 75 App. Div. [N.

Y.] 293. \i'liere under the evidence, testa

tor's capacity was such as he always natural

ly possessed since attaining majority. evi

dence tending to show his mental condition

within a reasonable time before reaching

majority has. a tendency to show capacity at

the time of execution of the will. In re

Wheelock's “'ill [Vt.] 56 Atl. 1013. The rec

ord of proceedings to appoint a guardian

over testator two years after execution of

his will was not admissible. Junkin v. Har

vey [Iowa] 94 N. IV. 559. Testimony that

testatrix said certain property was hers is

not admissible to show that she claimed

other person's property, the issue being tes

tamentary capacity. and there being no evi

dence that she was of unsound mind until

three years later. Crossan v. Crossan, 169

M0. 631, 70 S. IV. 136. Evidence of facts

tending to show imbecllity of mind at a date

prior to the execution of the will are impor

tant only as bearing on testator‘s mental

condition at the time it was made. Ward v.

Brown, 63 IV. Va. 227.

63. Insanity of other members of his fam

113- is not admissible without direct proof of

131.2 Curr. Law.

In some states

testator‘s insanity. Berry v. Safe Deposit &’

'1‘. Co.. 96 Md. 46.

Threats of the executor that if the will

was sustained he would take away from tho

caveators their bequests are not admissible

to impeach him. being too remote. Berry v.

Safe Deposit & T. Co., 96 Bid. 45.

84. “‘here the subscribing witnesses tes

tify against the will which was drawn by

and executed in the presence of an attorney

who died before his deposition could be

procured. it is proper to admit testimony of

his character and capacity. Vi'ard v. Brown,

53 W. Va. 227.

65. \Yhere some witnesses testified that

the testator was crazy, asking witnesses for

the proponent as to whether or not the tes

tator was capable of transacting business.

which w:is answered in the negative. is not

requiring too high a test. Hess v. Killobrew

[111.] 70 N. E. 675.

66. Junkln v. Harvey [Iowa] 94 N. W. 559.

87. In Michigan it is held that such a wit

ness may say that the testator had not suiti

cient intelligence to comprehend.a given in.

strument. that he had not memory suilicieut

to remember the natural objects of his boun

ty. or his desires regarding the disposition of

his property, and that he was without the'

mental power to carry out his intentions.

but not that he was competent or incompe

tent to make a will. or a. particular will.

Held error to take opinion of commissioner

of claims who saw testatrix but once. Page

v. Beach [Mich.] 95 N. W. 981. In Illinois

it is held to be improper to ask a nouexpert

witness whether the testator had sufiiclent

mind and memory to understand the will in

question. to carry in his mind the nature and

character of his property. and to understand

lngly execute a will. Baker v. Baker. 202

Ill. 595, 67 N. E. 410.

88. Spencer v. Terry‘s Estate [Mich.] 94

N. IV. 372: Roberts v. Bidwell [Mich.] 98 N.

W. 1000: Halde v. Schultz [S. D.] 97 N. IV.

369. After detailing facts tending to prove

mental soundness or unsoundness. Wallace

v. YVhitman, 201 Ill. 59. 66 N. E. 311; Baker

v. Baker. 202 Ill. 595. 67 N. E. 410.

A person who had seen and observed tes

tator at various times during the period of

the fillQLTQd insanity may testify as to wheth

er decedent was of sound mind, after stating

facts on which the opinion is based. Kinsh
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The testimony of medical experts as to testator’s mental condition is entitled

to relatively little weight,’1 unless based on their personal knowledge and observa

tions.72 The weight of opinions of nonexperts depends upon the facts upon which

it is predicated, and the intelligence and character of the witness.” And, in gen

eral, evidence of facts tending to show soundness of mind at or near the time of

execution of the will is entitled to greater weight than opinions based on erratic

conduct and eccentricities.“ The testimony of the physician who attended tes

tator,“ and of the scrivener who drew the will," are entitled to great weight. The

testimony of attesting witnesses is ordinarily entitled to great weight,’7 but at

er v. Kirsher. 120 Iowa, 337. 94 N. W. 846.

Declarations of sister of testator as to men

tal condition are not admissible unless she

testifies to the facts on which her conclu

sion is based. Wallace v. Whitman, 201 Ill.

59. 66 N. E. 311.

69. In re Van Alstine's Estate. 26 Utah.

193, 72 Pac. 942. Persons acquainted with

the testator and who had associated with

him on many occasions are competent to tes

tify as to his mental condition at or about

the time the will was made. Higgins v.

Nethery, 30 Wash. 239. 70 I‘ac. 489. One who

had known testator for thirty years. had fre

quently talked and transacted business with

him. is competent to testify to his mental

capacity. Scarborough v. Baskin. 65 S. C.

558. If a witness had testified that he lived

in the same house with deceased and had

seen him nearly every day and had had fre

quent conversations with him for a year

prior to his death it was not an abuse of

discretion for the court to permit him to

give his opinion of testator‘s mental sound

ness. in re Keegan’s Estate. 139 Cal. 123.

72 Pac. 828. The observations of the wife

of testator after divorce as to his habits and

condition and the. et‘tect of (lt‘tltIS to which

testator was addicted are admissible. Not

excluded under ltev. St. Utah 1598. § 3414,

subd. 1. In re Van Alstine's Estate, 26 Utah,

193. 72 Pac. M2.

70. In Massachusetts nonexpert Witnesses

cannot. testify as to their opinion in regard

to mental'eondition on issue of insanity.

Question from these facts, "what do you in

fer as to testator's mental capacity." proper

ly excluded. McCoy v. Jordan. 184 Mass. 675.

60 N. E. 358. May testify as to whether they

had noticed any failure of memory or any

thing to indicate whether testator was of

unsound mind. but the testimony must be

confined to facts. Id.

71. The value of answers to hypothetical

questions bearing on the capacity of the

testator must be based solely upon the truth

of the facts upon which they are based.

Kirsher v, Klrsher. 120 Iowa. 337. 94 N. \V.

84"». (if no value where he had no personal

acquaintance with the testator and the hypo

thetlcal case put to him is based on dis

puted facts. Evidence held insufficient to es

tablish incapacity. In re Richmond's Es

tate, 206 Pa. 2l9. The mere opinions of ex

pert witnesses as to mental capacity. based

upon an erroneous hypothesis. cannot pre

vail as attainst facts testified to by a num

ber ot' competent observers. Philips v. I-‘hll

lps, 7? App. Div. [N. Y.] 113. Testimony of

experts in answer to hypothetical questions

that testator did not have testamentary ca

pacity is not alone sufficient to show lack of

o nn-ity at the time of evecution of the

Will. Ivison v. lvison. 80 App. Div. [N. Y.]

599. The question of sanity not being in

volved but merely whether testator was le

ually capable and there being positive evi

dence of capacity and nothing in the evi

dence from which an inference of incapacity

could be drawn. it was not error to refuse

to permit medical experts to answer hypo

thetical questions as to testator's mental con

dition based on facts in evidence. Berry v.

Safe Deposit & '1‘. Co.. 96 Md. 45. Except

under special circumstances. expert testi

mony is entitled to only such weight as the

jury may deem it to have when viewed in

connection with other evidence. It is error

to instruct that it is entitled to great weight.

XVard v. Brown. 53 W. Va. 227. If against

the sanity of testator, their testimony will

be viewed with suspicion. Instruction that

such testimony is entitled to peculiar weight.

held error. Id.

72. If the experts have also personal

knowledge of testator. their testimony is en

titled to greater weight than the testimony

of nonprofessional persons. \Vard v. Brown,

53 \V. Va. 227. The testimony of experts

based on observations of testator's mental

weaknesses and lack of memory will not

overcome evidence. that at the time of mak

ing the will testator knew the nature and

amount of his property, the disposition he

wanted to make of it and was transacting a.

hotel business in his own name at the time.

In re Klein's Estate. 207 Pa. 191.

78. Baker v. Baker, 202 III. 595. 67 N. E.

410.

74. Ward v. Brown. 53 W. Va. Mere

opinions of witnesses unaccompanied by tes

timony showing any particular act or fact

evidencing incompetency do not make out a

case of incompetency. when the evidence

shows that the testator knew what he was

doing. and to whom he was giving his prop

erty. Evidence insufficient to show lack of

capacity. Southworth v. Southworth. 173 Mo.

59. 73 S. W. 129.

227.

75. Evidence held to show incapacity.

Richardson v. M00re. 30 Wash. 406. 71 Die.

18.

76. The testimony of the scrlvener and the

physician who attended testator at the time

of the makingr of the will is of far greater

weight than that of experts based on hypo

thetical questions. Evidence insntlicient to

show incapacity. In re Kane's Estate, 306

Pa. 20i.

7. “'nrd v. Brown, 53 “7. Va. Evi

dence of witnesses present at the execution

Of it “'lll is entitled to Ptl't‘lllii'tl' “eight,

Stewart v. Lyons [TV. Va.] 47 S. 442. lin

titled to no greater weight than that of any

other witness who had the same. opportuni

ties for observation. King v. llowan [Miss]

3i SO. 325.

no
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testation is testimony as to sanity, and testimony of attesting witnesses that the

testator was incompetent will be. viewed with suspicion, though admissible."

Testamentary capacity must- be determined from the facts of each particular

case;" hence the jury may not be told that debility of age is progressive or per

manent."o
It is not necessarily error to submit to the jury whether testator was

“sane”" or what the witnesses ‘qii-liex-eil.”" If there is any substantial evidence

of incompetency or undue influence, the case should be submitted to the jury,

otherwise the court should direct a verdict for proponents.”

Insanity need not be proved beyond a reasonable doubt,“ but by preponder

ance only." Knowledge of contents of a will is proven by the fact that it is a
- I

re-execution of one well known to testator.”

(§ 2)
B. Constituents of fraud and undue influence.—The fraud, force, or

undue influence that will sutlice to set aside a will, must be such as to overcome

the free volition or conscious judgment of the testator, and to substitute the pur

poses of another instead, and must he the eilieient cause, without which the will

would not have been made." The testator’s free agency must have been de

stroyed and another’s will substituted for his own.” The influence must have

78. Ward v. Brown. 63 W. Va. 277. “'or

thy of little belief and may be discredited.

Southworth y. Southworth, 173 Mo'. 69. 73 S.

W. 129.

70. In re Jenkins' Will. 39 Misc. [N. Y.]

618.

80. “'hether testator's weakness of mind

was progressive and permanent was a ques

tion for the jury. and a requested instruc

tion that weakness of mind arising from old

age, in connection with other causes sug

gested in the case. is progressive and per

manent in character, was properly refused.

“'hite v. McPherson. 183 Mass. 533, 67 N. E.

643.

81. “'here the word "sane" was used as

synonymous with "sound mind and mem

ory." “'augh v. Moan. 200 Ill. 298, 65 N. E.

713.

82. Ilse of the word "believed" instead of

"believe." \Vaugh v. Moan. 200 Ill. 298, 65

N. E. 713.

83. Southworth y. Southworth, 173 Mo. 59.

73 S. \V. 129; Hamon v. Hamon [Mo.] 79 8.

W. 422.

84. King v. Rowan [Miss] 34 So. 325.

85. Evidence held lutiiclent to show ca

pacity. Masterson v. Berndt. 207 Pa. 284;

Beyer y. Hermann. 173 Mo. 295, 73 S. W. 164;

Savage v. Bulger, 25 Ky. L. R. 763, 76 S. W.

361: Rewell v. Warden. 24 Ohio Circ. R. 344:

Hanley v. Krat‘tczyk. 119 “'is. 352. 96 N. W.

820; Spence v. IIuckins. 208 Ill. 304. 70 N. E.

299; In re Shannon's Will. 87 N. Y. Supp.

656; In re Arrowsmith’s Estate, 206 III. 352,

69 N. E. 77: Gavitt v. Moulton. 119 Wis. 35.

96 N. W. 395. Evidence of 10 witnesses that

testator was a shrewd business man and

competent held suflicient to establish testa

tor's sanity where contestant's only evi

dence was to the effect that he was inflrm

and absent minded and omitted to provide

for contestant thromzh mistake. In re

Dougherty‘s Estate, 139 Cal. 10. 72 Pac. 358.

Evidence held to show lack of disposing

memory. In re Langley's Estate. 140 Cal.

126. 73 Pac. 824.

86. Uncontradicted testimony that the

will was the same as a former one which the

testatrix had heard read and discussed. and

which she destroyed soon thereafter. and

was made only for the purpose of changing

executors. and that she had deposited it in

a bank where it remained. held to show that

she knew the nature and contents thereof.

In re Mather's VVilI [Vt.] 66 Atl. 982.

87. In re Holman's Will. 42 Or. 345. 70

Pac. 908. Undue influence in order to vitiate

the will must be such as subjugates the

mind of the testator to the will of the per

son operating upon it. Robinson v. Robin

son. 203 Pa. 400. Proof must be made of

fraud practiced. threats or misrepresenta

tions, flattery or physical or moral coercion

sutlicient to destroy the free agency of the

testator at the time of making the will. Id.

lniluence or restraint is undue it it is such

as has worked a wrong to some one which

would not have occurred if it had not been

ever-cised. In re lillster's “'lll. 39 Misc. [N.

Y.] 63. Were testator's mind and memory

sufficiently sound to enable him to know and

understand the business in which he was

engaged at the time when he executed the'

will? In re Alexander's Estate, 206 Pa. 47.

That decree of importunity or undue influ

ence which deprives a testator of his free

agency. and which he is too weak to resist.

and will render the instrument not his free

and unconstrained act. is sufficient to invali

date it. Mullen v. McKeon [R. I.] 55 Atl.

747. It is no sufllcient answer to the pre

sumption of undue influence arising from

undisputed facts that testator knew the con

tents oi' the instrument and assented to all

its provisions. that being what the influence

was employed to accomplish. Id. The ques

tion to he considered is whether the influence

was sufficient to overcome the will of the

particular testator. Robinson v. Robinson.

203 Pa. 400. Instruction on undue influence

held proper under the issues. Edwards v.

Millsaps [Tex. Civ. App.] 70 S. W. 357.

88. Somers v. McCready. 96 Md. 437. Must

he sufficient to overcome the influence and

desire of the testator. Wetz v. Schneider

['I‘ex. Civ. App.] 78 S. W. 394: In re Town

send's Estate [Iowa] 97 N. W. 1108. Must

amount to force and coercion. Stull v. Stull

[Neb.] 96 N. W. 196. Evidence insufficient to

sustain finding of undue influence. In re

IIolman's \\'ili. 42 Or. 345, 70 Pac. 908; Crow
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been brought to bear directly upon the testamentary act,” and it must have been

exerted by a beneficiary or through his procurement or agency."0 It may be exer

cised by physical coercion or threats of personal harm or abuse,“1 or by the insidi‘

ous operation of a strong mind upon one weakened by disease or otherwise,” or by

falsehood, importunities, or annoyances.” More persuasion or advice, however

importunate, will not justify the setting aside of a will," unless they are such

that testator has not power to resist them, or yields to them for the sake of

peace, or to escape serious distress of mind.”

material, if he was not unduly influenced.“

is not wrongful, unless testator’s free agency is destroyed."

The motive of the testator is im

Infiuence secured through ail'ection

Inequality in distribu

tion,” advanced age, sickness and loss of memory,” the fact that the will is un

eon v. (.‘rowson, 172 No. 691, 72 S. W. 1066.

Evidence insufficient to show undue influ

ence. Gavitt v. Moulton, 119 Wis. 35, 96 N.

W. 395. Instructions approved. England v.

Fawbush, 204 Ill. 384, 68 N. E. 526; Yorty v.

Vi'ebster. 203 Ill. 630, 68 N. E. 1068. Evidence

insufficient to show that failure to provide

more fully for daughter was result of undue

influence. Schwanteck v. llerner, 96 Md. 1138.

On a contest on ground of undue influence.

instructions relative to prejudice of testatrix‘

against grandsons not parties held not preju

dicial. Lingle v. Lingle. 121 Iowa, 133, 96

N. W. 708. Evidence held insuflicient where

an illiterate woman devised her property to

a mere stranzer for whom she had shown at

tachment. Stewart v. Lyons [W. Va.] 47 S.

E. 442. l‘Irror in instructing that if the jury

found that the will was "influenced" they

should find for the caveators was not ground

for reversal where the law and facts had

been clearly stated. “'estbrooks v. \Vilson

[N. C.] 47 S. E. 467.

89. Stull v. Stull [Neb.] 96 N. W. 198. In

structions held proper. Mere general influ

ence not brought to bear on testamentary

act not sufllcient. In re Keegan‘s Estate, 139

Cal. 123, 72 Pan. 829. Undue influence suffi

cient to invalidate a will is available though

exercised at a period remote from the date

of its execution. \\'here it was sufllcient to

invalidate the will it is available as to a.

subsequent will containing the same provi

sions. Powers v. Powers, 25 Ky. L. R. 1468,

78 S. KY. 152. Must be connected with the

will and bear directly upon the testator at

the time it is made. Succession of Jacobs,

109 La. 1012.

as to overcome the free agency of the tes

tator at the time of actual execution of the

will. “'here a stranger to whom an illiter

ate woman had willed all her property had

written love letters to her and it was inti

mated had had unlawful intercourse, evi

dence held insufficient. Stewart v. Lyons

[\V, Va.l 47 S. E. H2.

90. Evidence held insufficient to show that

testator‘s resentment was kept alive by the

suggestions of hroponents. Wetz v. Schnei

der [Tex. (‘iv. App.] 78 S. W. 394. General

influence not hrousrht upon the testamentary

act. however controllina'. is not undue in

fluence such as will afford ground for set

ting aside the will of a. person of sound

mind. That testator's wife exercised influ

ence over him in home and business affairs

is not evidence of the fact that she influ

enced him in rezard to his will. In re

Donovan's Estate, 140 Cal. .‘lle, 73 Pac. 10.91.

91, 92. In re llolman's Will, 42 Or, 315, 7

Pac. 908.

Undue influence must be such'

uihis estate. to a foster child with

lived prior to his death.

98. “Wet: v. Schneider [Tex. Civ. App.] 78

S. W. 394.

M. Yorty v. Webster, 205 Ill. 630. 68 N.

E. 1068. Merely seeking advice from one

who lived with testatrix and upon whom she

depended for advice, and who largely bene

fited by the will. even if be properly gave

advice. is insufficient to show undue influ

ence. Id. Mere advice, lmportunlty, or sug

uestion_ will not render it invalid. Somers v.

Isietfready, 96 Md. 437. Persuasion, entreaty,

enjolery, importunity, argument, interces

sion. and solicitation. are permissible. “'etz

v. Schneider [Tex. Civ. App.] 78 S. W. 394.

\ person has a right to importune another

10 make a will in his favor, provided the

only effect thereof is to influence his affec

tions or sense of duty. Son may importune

mother. Robinson v. Robinson, 208 Pa. 400.

Evidence insufficient. Masterson v. Berndt.

207 Pa. 284. Since a testator may have been

influenced by conditions of which he did not

know the cause. evidence as to such condi

tions. outside his knowledce. might be ad

missible to show undue influence. ltapp v.

Becker, 4 Ohio C. C. (N. S.) 129. Captation

and suggestion not causes of nullity. Succes

slon of Jacobs. 109 La. 1012.

95. instruction approved.

Robinson, 203 P"... 400.

90. An instruction which in effect tells the

Jury in a contest on ground of undue influ

ence that if testator made a will only for

the purpose of keeping peace in the family,

the verdict should be for contestants is

prejudicial error. Davidson v. Davidson

[Neb.] 96 N. W. 409.

07. Father and son. Schmidt v. Schmidt.

2H1 Ill. 191, 66 N. E. 371. Motives of natural

affection and gratitude. even when accom

panied by solicitations or arguments which

appeal to such motives, do not constitute

undue influence. Gavitt v. Moulton. 119 Wis.

35, 96 N. \V. 395. A wife may influence her

husband to make a will for her henetit or

that of another, so long as she does not act

fraudulently or extort benefits from him

when he is not in condition to act as a free

agent. In re Donovan‘s iCstate. 140 Cal. 390.

73 Pac. 1081. That will is in harmony with

request of testator's wife raises no presump

tion against it. in re Townsend's Estate

[iowa] 97 N. W. 1109.

Robinson v.

1m. ilnrrlund v. Fawbush, 204 Ill. 3.91. 68 N.

it}. 5:38. lilvidence held not to show undue in

tluence. Yortv v. \'Vehster, 205 Ill. 63", 88

N. E. 1068. Evidence insufllciI-nt to show up.

due influence. Schmidt v. Schmidt, 201 ill

191, 86 N. E. 371. \Vhere a testatnr left all

whom he

Sonic t mic lict‘ut‘s
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reasonable,‘ or that the tesiaior has distributh his property in an unnatural man

ner,’ while not in themselves sufficient to avoid the will or to raise a presumption

against its validity, may be considered in determining whether or not the tostator

was unduly influenced, or mentally incapacitated. The mere fact that knowl~

edge of the will was confined to the subscribing witnesses is no evidence that it

was procured by undue infiuence.‘ Mere opportunity to exert undue influence,‘

or the suspicion that it was exercised,‘ or the existence of confidential relations

between the testator and beneficiary,‘ are not, in themselves, sufficient to in

validate the will. But a presumption of undue influence may arise from such

relations where the testator is old and feeble and makes an unnatural disposition

of his property,‘I or where the beneficiary has a controlling agency in procuring

its execution.’ There is no presumption of undue influence arising from the

his death he had been under guardianship

because he was drinking excessively and

wasting his property, but had been restored

to capacity and four days later made the

will which is contested. Evidence held in

sufficient to show that its execution was

procured by fraud or undue influence. In re

Casey's Wiii [MlnnJ 99 N. W. 863.

89. England v. Fawbush. 204 Ill. 384. 68 N.

E. 526. Weakened mental and physical con

dition may be considered. Gavitt v. Moulton,

119 Wis. 36, 96 N. W. 395. Neither testator‘s

ago or character. nor the extent of his prop

erty, is evidence of undue influence. Instruc

tion disapproved. In re Wiltsey’s Will

[Iowa] 98 N. W. 294.

1. In re Townsend‘s Estate [Iowa] 97 N.

W. 1108. In determining reasonableness of

the will. the nmount which testatrix was to

rieceivo as residuary legatee under her hus

band‘s will may be shown. Davenport v.

Johnson. 182 Mass. 269. 65 N. E. 892. An in

struction that in determining whether undue

influence had been exercised, the jury might

take into consideration "the reasonableness

or unreasonabieness of the will." without

qualification or limitation, is reversible error.

King v. Rowan (Miss.] 34 So. 325.

2. In re Holman’s Will. 42 Or. 846. 70 Pac.

908: King v. Rowan [Miss] 34 So. 825. That

no provision is made for testator’s minor

children and all of his property is given to

a married woman with whom testator lived

is not affirmative evidence of undue influence.

In re Eddy's Will. 41 Misc. [N. Y.] 283. All

property left to last family insufficient to

show undue influence. Elliott v. Elliott

[Neb.] 92 N. W. 1006. The fact that the will

is foolish. unnatural. or unjust. does not

show that it was made under undue influence.

In re Donovan's Estate, 140 Cal. 390. 73 Pac.

1081. Where a testator left all his estate to

strangers who had cared for him and his

invalid wife for several years. evidence held

insufficient to show undue influence. In re

Laugen's IVill [Wis] 99 N. W. 437.

8. Gavitt v. Moulton. 119 Wis. 85. 96 N. W.

395; Vance v. Davis, 118 Wis. 548. 95 N. W.

939.

4. Zeiozoskei v. Mason. 64 N. 1. Eq. 327.

Mere opportunity together with an expressed

intention made some time before to make a

different disposition of the property are in

sutficient to show undue influence. Barry v.

Graclette (Tex. Civ. App] 71 S. W. 309.

Mere proof that a. daughter residing with the

mother acquiesced in her view without proof

that she knew or had reason to know that

mother's prejudice was unwarranted does not

establish undue influence by false statements

or suggestions. Zolozonkei v. Mason, 64 N.

J. Eq. 82?. Evidence that proponents were

the favored children and that they were more

attentive to testatrix in her old age is in

sufficient to establish undue influence. In re

Hook‘s Estate. 207 Pa. 203. That testatrix

at the time of the execution of her will exo

vuted a. deed to be delivered to her son after

her death is not sufficient to show undue in

fluence by such son. Id.

5. A mere suspicion that undue influence

or pressure was brought to bear is not suf

ficient. In re Keegan’s Estate. 139 Cal. 123,

73 Pac. 828. That the person might have un

duly influenced testator and that he was

named executor and his wife was a benefi

ciary do not raise presumption of undue influ

ence. Refusal to so instruct held proper.

Stuli v. Stull [NebJ 96 N. W. 196. Evidence

tending to show only a. possibility of undue

influence is insufficient, Stewart v. Lyons

[W. Va.] 47 B. E. 442.

6. Fact that beneficiary was testator's

brother and that they had lived together and

been partners for forty years does not war

raut the inference of undue influence. In re

Kane's Estate, 206 Pa. 204. Does not ren

der the will invalid. where the mental ca.

pacity and volition of the testator is appar

ent. In re Wickes' Estate. 139 Cal. 195. 72

Fee. 902. Evidence insufficient to show un

due influence. In re Brugh‘s VViil, 41 Misc.

[N. Y.) 263. Merely because the son who

benefited largely by the will of tostatrix

acted as her attorney in her lifetime. will

not shift the burden of proving absence of

undue influence on him, there being no evi

dence that her mental faculties were im

paired. In re Hook’s Estate, 107 Pa. 203.

7. But there is a. presumption of undue in

fluence where the testator from bodily in

firmity or age is of comparatively weak

mind and the beneficiary stands in confiden

tial relations. Robinson v. Robinson. 203 Pa.

400. That the testator made an unnatural

disposition of his property and the bene

flciary had confidential relationship with tes

tator with slight evidence that be abused it

is sufficient to invalidate the will. In re

Holman's Will, 42 Or. 346. '10 Pac. 908. That

the provisions of a. will. made while testator

was in a. feeble condition, are manifestly un

just and unfair in discriminating in favor

of certain members of the family to the ex

clusion of others. raises a. presumption of

undue influence. In re Elster's Will, 39 Misc.

[N. Y.] 63.

8. The active agency of tho beneficiary in
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relation of husband and wife." or from the fact that the person who drew the

will is a beneficiary)” or from the existence of merctricious relations between

the parties.u
A mistake of fact on the part of testator, in order to justify the

setting aside of the will, must be shown to be a clear mistake on his part, which

misled him, and not. a conclusion reached by his own judgment, though diil'erent

from that which the court or jury might reach on the same information."

Evidence—On trial of an issue of undue influence, it is permissible to Show

the relations existing between the testator and the beneficiar 5" and the mental“

and physical condition of testator at the time of making the will,“ and that the bene

ficiary refused relatives access to testatrix." Declarations of the testator, made

either before or after the execution of the will, are not proof of the facts stated

therein," but are generally admitted for the purpose of showing his personal feel

ings and mental condition."

procuring the will to be made in the absence

of those who have an equal claim on testa

tor's bounty. and where the. testator is en

feebled by old are and disease is a circum

stance which indicates the probable exercise

of undue influence. Evidence held suilicient

to warrant submission to jury. England v.

Fawbush, 204 III. 384. 68 N. E. 526. \Vhere

the party to be benefited by the will has a

controlling agency in procuring its execu

tion, it is universally regarded as a very sus

picious circumstance, and one requiring the

fullest explanation. Robinson v. Robinson,

203 Pa. 400. \\'liere the party preparine: or

procuring a will takes a large beneficial in

terest thereunder. stricter proof than usual

is necessary to show knowledge on the part

of testator of the contents of the will.

But held not to apply where the interest

was an appointment as executor without

bonds and a provision for the payment of a

debt the evidence of which such party al

ready held. it also not appearing that he

suggested or instigated the making of the

will. “'oodson v. Holmes, 117 Ga. 19.

9. Evidence insufficient to show undue in

fluence on part of wife. Succession of Jacobs,

10'.) La. 1012.

10. As where he received a legacy of $11.

200, the estate being valued at $225,000.

Haughian v. Fonlan. 86 App. Div. [N. Y.) 290.

11. In re Flddy's “'ill, 41 Misc. [N. Y.] 283.

There is no presumption of undue influence

on the part of one not a beneficiary from the

fact that he and testatrix held meretriclous

relations. In re Jones‘ “'ill. 85 N. Y. Supp.

294. The fact that one to whom testatrix

devised her property was at the time unlaw

fully cohabiting with her will not invalidate

the will nor afford a. presumption of undue

influence. The fact of unlawful sexual in

tercourse was menely hinted at. Stewart v.

Lyons UV. \'a.] 47 S. E. 442.

12. In re Alexander's Estate. 206 Pa. 47.

L3. l'ae'e v. Beach [Mich.] 95 N. W. 981.

14. Evidence of weakness of mind in the

care of testator's estate and the transaction

of business admissible to show susceptibility

to undue influence. Robinson v. Robinson,

203 Pa. 400. A petition filed by proponent

stating that testator was mentally incompe

tent is admissible on an issue of undue in

fluence. Zibble v. Zibble, 131 Mich. 655. 92 N.

W. 348.

15. Lingls v. Lingle. 121 Iowa, 183. 96 N.

W. 708.

18. Davenport v. Johnson. 182 Mass. 289.

66 N. 15. $92.

The conduct and declarations of those procuring

17. Declarations of the testator made be

fore or after the execution of the will are

not proof of the truth of the fact stated

therein. Davidson v. Davidson [Neb.] 96 N.

W. 409. Prior declarations not evidence of

undue influence. In re “'iltsey's Vv'ill [Iowa]

08 N. W. 294; In re Jones’ “fill. 85 N. Y. Supp.

1294; Davidson v. Davidson [Neb.] 96 N. W.

409. The admission in evidence of state

ments made after execution of a will. to

show undue influence, is error. Rapp v.

Becker, 4 Ohio C. C. (N. S.) 139. In Califor

nia, it is held that where a will is disputed

on the ground of fraud, duress, imposition.

or other like cause. not drawing into ques

tion the testator's mental capacity at the

time of its execution, neither his prior nor

subsequent declarations are competent evi

dence. In re Donovan’s Estate, 140 Cal. 390.

73 Pac. 1081.

18. In re Jones' W'ill, 85 N. Y. Supp. 291.

If there is independent proof of coercion

they are admissible to show the state of the

testator's mind. and to show that he was

influenced by such coercion. Davidson v.

Davidson [Neb.] 96 N. \V. 409. The refusal

of the court to charge that the declarations

of the deceased could not be considered in

determining the question of undue influence

in view of the testimony and instructions

held erroneous. Zihble v. Zibble. 131 Mich.

655, 92 N. \V. 348; “'all v. Dimmitt, 24 Ky. I.

H, 17.19. 72 S. W. 300; In re Townsend’s Es

mte [Iowa] 97 N. \V. 1108; Zibbie v. Zibble.

131 Mich. 655, 92 N. \V. 348. Admissible only

to show his mental condition at the time of

execution and his susceptibility to influences.

Wall v. Dimmitt, 24 Ky. L. R. 1749, 72 S. W.

200; Crowson v. Crowson. 172 Mo. 691, 72 S.

W. 1065; Davidson v. Davidson [Neb.] 96 N.

W. 409; In re Townsend‘s Estate [Iowa] 97

N. W. 1108. Statements of testator that he

had made a. will "and had left his sons

0 O C

out and that he had to do it to keep

down hell at home" are admissible. Pow

ers v. Powers. 25 Ky. L. R. 1468, 78 S. \V.

152. On contest on ground of undue influ

ence of the wife. statements made by tes

tator before marriage showing his feelings

towards her and her relatives are too remote

to be admissible. Pattee v. “'hitcomb [N.

IL] 56 Atl. 459. Evidence of declarations of

testator and of conversations between tes

tator. the beneficiary and contestant held

properly excluded no proper foundation hav

ing been laid. Yorty v. “'ebstor. 205 III. 630.

68 N. E. 1068. Inadmissiblo to controvert
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a will by unlawful means, tending to show their purpose, are evidence" unless

other innocent devisees would be injured thereby. Independent declarations of

a legatee as to the testamentary capacity of the testator are not admissible."o

There is a conflict of authority as to whether or not a witness may give his opinion

as to the susceptibility or ll()ns‘llSCepillillli_\' of testator's mind to the influence of

others.“

tion for the court.22

In New Hampshire, such opinions are admissible if the witness is

qualified by acquaintance with the testator to give them. Qualification is a ques

li'eiyhf and ins”{latency—Undue influence may be shown by all the facts

and circumstances surrounding the execution of the will,” but such evidence must

go to the extent of showing that. the testator was dominated beyond his control and

deprived of his free agency." Evidence to establish undue influence over a

sound, strong, and healthy mind, must be direct, clear, and positive,25 and the

'feebler the mind of the testator. from whatever cause, the less evidence will be

required to invalidate the will.“

the facts of the execution of the will or to

show that it was the outcome of duress or

fraud not involving her mental condition.

Robinson v. Robinson, 203 Pa. 400. Statements

by the testator that he had been influenced

admissible. l‘owers v. Powers, 25 Ky. L R.

1468, 78 S. IV. 152v Letters written by testa

tor prior to the QXPf‘iitifin of will relating to

the disposition of his property are competent

both to disprove the issue of undue influence

and as tending to show the mental capacity

of the testator. And if the substance of let

ters written 15 years before was repeated in

those of the later date, they are also admis

sible. Baker v. Baker, 202 Ill. 595, 67 N. E.

410.

10. Declarations of beneficiary tending to

show contidential relations between himself

and testator. Robinson v. Robinson, 203 Pa.

400. Statements of the wife to whom a

greater part of the estate was left tending to

show ill will towards two sons. disinherited.

and to the effect that she would see to it

that they should get no part of testator’s

estate. are admissible. Powers v. Powers, 25

Ky. 1.. R. 1468. 78 S. IV. 152. Statements of

the husband of the testatrix that he would

see to it that contestants would receive noth

ing are admissible (“'all v. Dimmltt, 24 Ky.

L. R. 17i9, 72 S. W. 300), and because he

would have received the same estate under

the statute will not change the rule that ad

missions and dw-iarntions of a legatee or

devises are admissible against himself- and

his co-legatees and devisees (Id.).

20. Robinson v. Robinson, 203 Pa. 400. It

is error to admit declarations of some of the

devisees made after execution of the will

tending to show undue influence, since it is

impossible to limit the effect thereof. Den

nis v. Neal [Tex. Civ. App.] 71 S. W. 387.

2!. In Illinois they are not admissible.

Evidence held insufficient to show, prima

facie. undue influence so as to shift the bur

den of proof. Michael v. Marshall, 201 Ill.

70. 66 N. E. 273.

22. The susceptibility of the testator to

his wife's influence is admissible on issue of

undue influence exercised by her. The ad

verse party. however, being the administra

tor, who had elected not to testify, the testi

mony under Pub. St. 1901, c. 224, § 6, would

be incompetent since fact occurring in the

lifetime of the testator would be involved in

Failure of proponent 'to oli'er any testimony

adds nothing to the probative force of_ contestant‘s testimony.27 Where the will

Elving the opinion.

H.] 56 Atl. 459.

23. Mullen v. McKeon (R. I.] 55 At]. 747.

\lleszations of mental incapacity and undue

influence are not supported by proof of want

of knowled-ze of the contents of the will.

Swearintzen v. Inman, 198 Ill. 255. 65 N. E.

so. “'here an elderly woman of sound mind

havins: no near relatives devised all her

property to her pastor and his family with

whom she was intimate. evidence held insufii

oient to show undue influence. Cautrhey v.

rtridenbaugh, 208 Pa. 414. Evidence held

aufllcient to warrant submission of questions

of undue influence and capacity to the jury.

l‘vibson v. Sutton. 24 Ky. If. R. 868, 70 8. IV.

188. Evidence insufficient to show undue in

fluence. In re Caief's Estate, 139 Cal. 673. 73

i’ac. 539: Rewell v. “'arden, 24 Ohio Circ. R.

344. Evidence sufficient to sustain finding

that testator was _not unduly influenced.

iianley v. Kraftczyk, 119 Wis. 352, 96 N. W.

820.

Pattee v. Whitcomb [N.

21. In re Donovan's Estate, 140 Cal. 390. 73

Pac. 1081. Evidence insufficient to show un

due influence. Id. Evidence that testator

was old. feeble. and unable to read or write.

and that the will was prepared and executed

under the direction of a beneficiary. and that

certain heirs were disinherited without ap

parent cause held suflleient to show undue

influence. In re Elster's Will, 39 Misc. [N.

Y.] 63. -

25. Robinson v. Robinson, 203 Pa. 400.

Strong and convincing evidence required in

such case. Evidence insufficient to show un

due influence of son. In re Alexander's Es

tate, 206 Pa. 47.

26. Evidence sufficient to authorize jury

to pass on question of undue influence. Eng

land v. Fawbush. 204 Ill. 384, 68 N. E. 526.

Evidence insufficient to show undue influ

ence. Baker v. Baker. 202 111. 595. 67 N. E.

410. In cases of weakness of mind arising

from the near approach of death strong

proof is required that the contents of the will

were known to testator, and that it was his

spontaneous act. Mullen v. McKeon [R. I.)

35 Atl. 747.

27. Does not require submission to Jury

where the evidence offered by contestants, if

admitted to be true. does not require it.

Somers v. McCready. 06 Md. 437.
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is witnessed by persons not acquainted with the maker, the attending circum

stances must be such as to preclude probability of fraud."

§3. The testamentary instrument or act.

—A will is a disposition of property to take effect after death.”

A. Requisites, form, and validity.

No formal words

are necessary to its validity and any instrument, testamentary in character and

executed in conformity to the statutes, should be admitted to probate.“ If the

instrument passes some present interest, although the right to possession and en

joyment may be postponed, it is not testamentary ;81 but if it passes no interest

or right until the death of the maker," and is revocable by him at any time,“

a. In re McAndrew's Estate, 208 Pa. 868.

29. In re Megary‘s Estate, 206 Pa. 260;

Coulter v. Bhelmadine, 204 Pa. 120. An in

strument which provides only for payment

of debts and the appointment of an executor

may be a will though it makes no disposition

of property. Leaving property to pass under

statutes. Mulholland v. Gillan, 26 R. I. 87.

80. The form of the instrument is imma~

terial it its substance is testamentary. In

re Megary's Estate, 206 Pa. 260. Writing

held to show intention of deceased to thereby

give his property to his brother after death

and hence to constitute a will. Bontman v.

Boatman's Estate. 105 Ill. App. 40. It the

writing is a disposition of property to take

effect after death and executed as a will it is

testamentary in character though irregular

in form. Particular paper held a will and

entitled to admission to probate. In re Me

gary's Estate, 206 Pa. 260. A letter written

by decedent to his wife, and not purporting

on its face to be anything more than an ex

pression of advice and recommendation, held

not testamentary in character. Thurston's

Adm'r v. Prather, 25 Ky. L. R. 1137, 77 S. \V.

354.

31. Dead held to convey present interest.

Durand v. Higgins, 87 Kan. 110. 72 Pac. 567.

Trust deed held not testamentary in char

acter. Cross v. Benson [Kan] 75 Pac. 558.

A deed of trust of personalty for distribution

on death of the donor who was to retain pos

session during life with power to change the

disposition of the property on notice to the

trustee held not testamentary in character

but to convey a present interest. Kelley v.

Snow [Mass] 70 N. E. 89. Deeds given to

third persons to be delivered after maker's

death held not testamentary. St. Clair v.

Marquell, 161 Ind. 56. 67 N. E. 693; Bogan v.

charingen, 199 Ill. 454. 65 N. E. 426. Res

ervation in s. deed of the use of the land for

life does not render it a. will. Adair v. Craig,

135 Ala. 332. A deed. reserving the rents

and profits of the land to the grantor for life.

held to have taken effect on delivery and not

to have been a testamentary disposition.

Dozier v, Toolsnn [Mo.] 79 B. W. 420. A deed

granting the property “for and during her

natural life and after her death" to the

grantor‘s heirs and on condition that granior

retain possession and control during his life.

hold to convey a. present interest in the

property and not to be testamentary in its

character. Christ v. Kuehne, 172 M0. 118, 72

S. W, 537. An instrument executed and at

tr-sted as a deed and duly delivered which

recites that the grantor has given the gran

tee certain land. "said land to belong to him

at my death" held not testamentary. but to

conyey a present title with possession pm"

poned until the grantor's death. Brice v.

Sheffield. 118 Ga. 128. Instrument in iorm 0t

and executed as a deed conveying land to be

held by the grantee “utter the expiration of

the life estate herein reserved. in fee sim

ple forever," held to convey an interest in

praesonti, and not to be testamentary in

character. Watkins v. Nugen. 118 Ga. 372.

Contract for sale of realty held not testa

mentary in character. Cone v. Cone. 118

Iowa, 458, 92 N. W. 665. Deeds, containing

no power 01' revocation and no reservation

postponing the vesting of title until the

grantor's death, which were delivered and

recorded, held not testamentary in char

acter. Evidence held not to show deeds

a testamentary disposition. Phillips v. Phil

lips. 30 Colo. 516, 71 Pac. 363. A contract

making the community property the separate

property of the surviving spouse as allowed

by 1 Ball. Ann. Code, & S. i 4492, is not a

will, therefore such section did not repeal

§ 4601, Id.. relating to the construction of

wills. McKnight v. McDonald [Wash.] 74

l’ac. 1060. A writing “For services rendered

I ' .° ' leave ' ' ' the balance of

my account in ° ' ' which amounts to

0
° "' which with the bank book was de

livered to the beneficiary in view or death

held not a testamentary disposition of the

fund. McCloskey v. Tierney, 141 Cal. 101, 74

Pac. 699.

82. Durand v. Higgins, 67 Kan. 110, '1'.’

Pac. 567. An instrunmnt which declares the

present will of the maker as to disposal of

property after his death. without attempting

to declare or create any rights therein prior

to such event, is testamentary in character.

Instrument providing that certain notes held

by maker should be void after his death held

testamentary in character and revoked by

subsequent will. Templeton v. Butler, 117

Win. 466. 94 N. W. 306. Under the evidence,

deeds held intended to operate as a testa

mentary disposition and not to pass a pres

ent interest. Wilennu v. Handlon, 207 Ill.

104. 69 N. E. 892. Deed from father to son

reciting that it was on condition that the

grantor should reside on the property and

hold the deed in his possession until his

death, when it was to be delivered to the

grantee or his heirs held not to pass a pres

ent interest and to be testamentary in char

acter. Griflln v. McIntosh. 176 M0. 392. 75 S.

W. 677. A conveyance in the form ofa deed,

to take effect after the death of the maker.

Coulter v. Shelmadins, 204 Pa. 120. it is

immaterial that the parties meant to make a

deed instead of a will it the language used

makes it testamentary in character. Id.

33. In re Megary's Estate. 206 Pa, 260,

Delivery to beneficiary does not affect mak

er's rlvhi to revoke. Id.
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it is testamentary in character. In order to operate as a will, however, it must be

executed in accordance with the statutes relating to such instruments.“ If the

instrument is properly signed, attested, and subscribed, a formal attestation clause

is not necessary."

(§ 3) B. Execution of will. 1. Mode of execution—The laws of the

domicile of the testator govern as to the validity and eiltct of wills of personal

property,“ and those of the place where the land is situated as to wills of real

estate." It is generally held that a substantial compliance with the statutes gov

erning the execution of wills is sufficient," though some states require them to

be followed literally.” The testator must know the contents of the will.“ It

must be signed by testator,“ or for him by some other person in his presence or

under his direction,“ and must be signed or the signature acknowledged in the

presence of the required number of wimesses" who must sign it at his request,“

84. I! not. it cannot operate as a will,

though such was the intention of the parties

and though it is testamentary in chnrutcer.

Johnson v. Johnson. 24 R. I. 571. A direction

on making deposits in a savings institution

that in the event of the death of the de

posttor payment should be made to his wife

is testamentary in character and invalid un

less executed as s will. Stevenson v. Earl

[N. J. lirr. & App.] 56 Atl. 1091. Grimn v.

McIntosh. 176 110. I“. 75 8. \V. 677. To en

title a deed to be probated as a will it must

be executed in the form of s. warranty deed

conveying the fund described. with the in

tent that it shall take effect only after the

maker's death. and such intent must be ex

pressed therein. Evidence held suflicient to

show lost deed was testamentary in its char

acter. Instruction held sutllcient. Lincoln

v. Felt [Mich.] 92 N. W. 780.

35. Facts as to attestation may be proved

by subscribing witnesses in absence of at

testation clause. Williams v. Miles [Neb.] 94

N. W. 705. One not explicit may be disre

garded. In re Cornell's Will, 89 App. Div.

[N. Y.] 412. Okl. St. 1893, i 6173. does not

require it. In its absence it can be shown

by competent evidence that the will was

properly attested. Ward v. Logan County

Com‘rs. 12 Okl. 261, 70 Fee. 878.

86. N. Y. Code Civ. Proc. 5 2694. In re

Barrtndon's Estate, 41 Misc. [N. Y.] 880',

Davis v. Upsmt, 209 Ill. 206. 70 N. E. 602.

3". In re Barandon's Estate, 41 Misc. [N.

Y.] 880. In order that a will may be of any

value as a transfer of title to land, it must

be executed. attested. and proved in the man

ner prescribed by the laws 0! the state where

the land is located. Fenderson v. Mo. Tie & T.

Co. IMO. App.] 78 8. W. 819. As to attesta

tion. In re Jones' Will, 85 N. Y. Supp. 294.

The laws of the state where the property is

situated and where the will is intended to be

carried into eflect will govern in determining

whether it was properly executed. As to

what constitutes undue influence. Succession

of Jacobs, 109 IA. 1012. See. also, title Con

flict of Laws, 1 Curr. Law. p. 561. i 2. also 17.

664. 5 7.

38. Sufiicient it its object and intent are

reached without a violation of its express

language. Savage v. Bulger. 25 Ky. L. R.

763, 76 S. W. 361; In re Jones' Will. 85 N. Y.

Supp. 294'. In re Palmer‘s Will, 42 Misc. [N.

Y.] 469.

89. Must be executed precisely according

to statute in Pennsylvania. In re Irvine's

Estate. 206 Pa. 1.

40. May be made known by reading or

explaining it to him when he cannot read

English. Signing copy when original had

been read and explained. held suflicient. Bey

er v. Hermann, 173 M0. 295. 73 S. W. 164.

There is a presumption of knowledge of the

contents arising from the fact of possession

for several days beiore execution when tes

tator produced it. In re Jones’ Will. 85 N. Y.

Supp. 294. Letters of testator tending to

show his knowledge 0! the contents of the

will are admissible. In re Wheelock's Will

[Vt.] 56 Atl. 1013.

41. Order admitting to probate. prima

tacie evidence. Higgins v. Nethery, 30 Wash.

239, 70 Pac. 489.

42. Evidence sufficient to show signature.

Higgins v. Nethsry, 30 Vt'ash. 239. 70 Fee.

489. If the testntor through physical weak—

ncss is unable to write, he may sign by his

mark and request another to write his name.

tinder Ky. St. 1899, 5 4828. Savage v. Bulger.

25 Ky. L. R. 763, 76 S. W. 361.

43. In re Berdan's Will [N. J. Prerog.] 55

Atl. 728; In re Kohley‘s Estate. .200 Ill. 189.

65 N. E. 699. Testatrix had signed her will in

the absence 0! the attesting witnesses at

end of the will but in the wrong place. It

was attested by witnesses in the presence of

the testatrix and acknowledged by her in

their presence. Held, a due and proper exe

cution. Estate of Nicholson. 2 Ohio N. P. (N.

S.) 189. An attestation in the same room

with the testator is an attestation in his

presence. Savage v. Bulger. 25 Ky. L. R. 763.

76 S. W. 361. Declaration of testator that he

had written entire paper held suflicient ac

knowledgment. In re Palmer‘s Will, 42

Misc. ]N. Y.] 469. Where one Witness signed

before the testator and the other signed in

such manner that he did not see the signa

ture or know that the will was signed by

testator. the will was not sufficiently attest

ed. Will making charitable bequests or de

vises under Act Pa. April 26, 1855. § 11. In

re Irvine's Estate. 206 Pa. 1. Evidence held

to show that deceased neither subscribed not

acknowledged execution of the will in pres

ence of attesting witnesses [B. & C. Comp.

Or. 5 5548]. In re Mendenhall’s Will. 43 Or.

542, 73 Pac. 1033. More knowledge of tests.

tor's handwriting or of his signature not

suflicient in case of charitable bequests un

der Pa. Act April 26, 1855. § 11. In re

Irvine‘s Estate, 206 Pa. 1. Evidence suffi

cient to sustain finding that will was signed

in the presence of the witnesses and that

testator declared it to be his will. In re
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and, in some states, in his presence‘5 and in the presence of each other.“ In

some states the testator must sign first," but in others the order of signature is

immaterial.“

need not know its contents.“0

writing his name.“

The witnesses must know that the instrument is a will,“ but they

A witness may sign by his mark, another person

In the absence of statutory requirements to the contrary, it

is immaterial upon what part of the instrument the testator" or subscribing wit

nesses“ sign. The word “credible,” as used in the statute with reference to the

subscribing witnesses, means competent; that is they must not be persons disquali

fied by mental imbecility, interest, or crime, from giving evidence in a court of

justice.“

potent.“

Cornell's Will, 89 App. Div. [N. Y.] 412. Evi

dence that testator signed in the presence of

one witness and acknowledged his signature

in the presence of the other, declared to

both that it was his will. and that the two

at his request signed as witnesses, held to

justify its admission to probate. In re

Burns’ “'ill. 88 App. Div. [N. Y.] 611.

44. Elliott v. Elliott [Neb.] 92 N. 'W. 1006;

In re Palmer's “'ill, 42 Misc. [N. Y.] 469;

In re Burns’ Will. 88 App. Div. [N. Y.] 611.

45. Not essential in New York whether

the will was executed in that or in another

state. In re Jones“ “'ill, 85 N. Y. Supp. 295.

Evidence held sutlieicnt to show that will

was signed by draftsman at the request of

testator and in his presence. Elliott v. El

liott [Neb.] 92 N. \V. 1006. The purpose of

the statutory provisions in regard to wit

nesses is to require proof of the execution

of the will. Ortt v. Leonhardt, 102 Mo. App.

38. 74 S. \V. 423. ,

46. Necessary in New Jersey. In re Ber

dan's “'lll [N. J. Prerogd 55 At]. 728. In

New York the acknowledgment need not he

made at the same time to both “'itnessei-l nor

need they sign in the presence of each other.

2 Rev. St. (20 Ed.) pt. 2. c. 6, tit. 1, p. 63, §

40, relating to execution does not so require.

In re Dietenthaler's “'ill, 39 Misc. [N. Y.]

765: In re Palmer's Will, 42 Misc. [N. Y.]

469.

47. l'nder the New York statute.

Cornell's Will, 89 App. Div. [N. Y.] 412.

48. In Kentucky it is held to be imma

terial whether the names of the attesting

witnesses or that of the testator be first sub

scribed ii’ the witnesses were present when

the testator either wrote his name or ac

knowledged it as his signature. Savage v.

Bulger, 25 Ky. L. R. 7‘13. 76 S. W. 361.

49. Rev. St. Mo. 1899, § 4604. Evidence

held to show that witnesses knew the in

strument was a will. firtt v. Leonhardt. 102

Mo. App. 36, 74 S. \V. 423; In re Burns' “fill,

88 App. Div. [N. Y.] 611. Declaration of tes

tator that he had written out a paper so that

his matters could be attended to in case any

thing happened to him held suillcient decla

ration that it was his will. In re. Palmer's

Will. 42 Misc. [N. Y.] 469. A will is suffi

ciently executed if testator being cognizant

of all that was being done. the subserlhtng

witnesseq being present. saw him make his

mark and subscribed their names, though

testator did not expressly acknowledge it to

be his last will. Savage v. Ringer, 25 Ky.

L R. 763. 76 8. W. 361. The will is properly

executed though the testator refused to in

form them what the instrument was, they

being aware that it was a will. Ortt v.

In re

Therefore conviction of an infamous crime does not render one incom

The witness is presumed to be credible.“ Acknowledgment and privy

Leonhnrdt, 102 Mo. App. 38, 74 S. W. 423.

Statement of testatrix that the purpose of

the instrument was to provide for her child

held sufllclent publication of the document

as a will. though its character is not other

wise indicated. In re Joncs' Vt'ill. 85 N. Y.

Supp. 295. Testimony of subscribing wit

nesses that they did not see testator sign.

that they signed as witnesses in his presence.

but that nothing was said by testator as to

its being his will is insulilcient proof of due

execution. In re Kohley's Estate. 200 Ill.

189. 65 N. E. 699.

50. Rev. St. Mo. 1899. Q 4604. Ortt v.

Leonhardt. 102 Mo. App. 38. 74 S. W. 423.

51. Appeal of Reaver's Ex'rs, 96 Md. 735.

Signature was written by another in his

presence and at his request or at testator's

request in witnesses' presence, Mock v. Gar

son, S-l App. Div. [N. Y.] 65. On an issue

whether the will was properly executed. evi

dence that testator had executed a former

will is admissible with proof that he super~

intended its es'eeution and had complied with

the statutory requirements. It].

Koiowski v. Fausz, 103 Ill. App. 629.

A holographic will ending with the words

"I ° ' ‘ [testator's name] saythlsis nw

last will and testament" is sufficiently signed

by testator. Under Va. Code 1887, 5 2514.

providing that a will shall be signed in such

a manner that the name is intended as a

signature. Dinning V. Dinning [Va.] 46 S.

E. 473.

53. Sumelent when attested on the re

verse side of the leaf where the granting

clause was written though there were two

blank lines at the foot of the grinting page.

In re Morrow's Estate, 204 Pa. 479.

54. Savage v. Bulger. 25 'Ky. L. R. 1269,

77 S. W. 717. Using "credible" in an instruc

tion as referring to character is erroneous

but under the evidence held not preiudielal.

ltl.: Swage v. Bulger. 25 Ky. L. R. 763. 76 S.

\V. 361. A “credible” witness means one who

is not for any legal reason disqualified from

giving testimony generally or by reason of

interest or other statutory disqualifications

incompetent to testify in respect to the par

ticular subject-matter under investigation,

defining the term “credible witness" as used

by a statute requiring such witnesses to a

will. Boyd v. McConnell, 209 III. 396. 70 N.

E. 649. That one is the trustee of a benefi

ciary. a. charitable organization. does not

render hlm incompetent as a. witness to a

will. Id.

1. Rev. Laws Mass. c. 175, I 23. O'Con

nell v. Dow, 182 Mass. 541, 66 N. E. 788.

56. Boyd v. McConnell, 209 Ill. 396, 70 N.

E. 849.

p
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examination is not essential to the validity of a will by a married woman under a

'statute authorizing them to dispose of their property by will in as full and com

plete a manner as though unmarried." Whether or not the formalities required

at the execution of the will have been complied with is a question of fact for the

jury-ll '

(§ 3B) 2. Nunrupative and holographic wills—N'uncupative wills are not

favored by the law, and in application for their probate it must appear that every

requirement of the statute has been met." It must appear that the person made

use of words which would am0unt to a testamentary disposition, that he intended

to make a will, and that he indicated in some way to a sufficient number of per

sons present that he had such an intention, and that he desired them to bear wit

ness to the disposition he was about to make of his property.“ Proof must be

made within the time limited, and in the manner prescribed, by statute." Holo

graphic wills must be wholly written in all their essential parts" by the testator.

(§ 3) C. Revocation and alteration. Revocation in general.—If a will of

fered for probate has been revoked for any reason, it is not the will of the testator,

and a judgment refusing probate must be rendered.“ As a. general rule, marriage

of the testator revokes all former wills.“ In some states the birth of a child, sub

sequent to the execution of the will and before testator’s death, operates to revoke'

it." In order to constitute an express revocation, there must be an intention to

revoke,“ which must be carried out in some of the forms generally required by

statute." The tearing, cutting. or other mutilation of a will found in the testa

tor’s possession, will be presumed to have been done by testator or under his direc

57. Shannon's Code Tenn. l 4247. Nair v.

Caldwell. 109 Tenn. 148, 70 S. W. 610.

58. Davis v. Upson, 209 Ill. 206, 70 N. E.

602.

59. Strict proof is required because the

opportunity for fraud and the likelihood of

mistake are great. Scales v. Thornton's

Heirs. 11! Ga. 93. Heirs should not be disin

herited by nuncupative will unless prescrib

ed forms for establishing it are carefully

observed and strictly conformed to. O'Cal

laghan v. O‘Brien, 116' Fed. 934.

80. Must be at least three witnesses un

der Georgia code [Civil Code 5 3349]. Scales

v. Thornton‘s Heirs. 118 Ga. 93. It must be

proved to be genuine by evidence strong

enough to create a belief in an unbiased

mind that the necessary words were spoken

with intent thereby to make a disposition

of the testator's property. O'Callnghan v.

O'Brien, 116 Fed. 934. Evidence held insuf

ficient to establish a nuncupative will it con

sisting of the evidence of the beneficiary and

three of her relatives. Id. Evidence insuf

ficient to show that testatrix intended to

make a will. or communicated such inten

tion to anyone, or requested anyone to bear

witness thereto. Scales v. Thornton's Heirs.

118 Ga. 93.

61. Washington statutes require proof

within six months after the words are spo<

ken. and that a citation must. be issued to

the next. of kin. O'Callaghan v. O'Brien. 116

Fed. 934. An order directing a citation to

issue immediately. and fixing the time for

the widow or next of kin to appear for

contest on the same day which was the day

of the filing of the petition was not com

pliance with Bal. Ann. Codes & St. Wash. g

4606. Id.

62. That the words “My will" _added an a

caption were not written by the testator

does not invalidate the will. Baker v.

Brown [Miss] 86 So. 539.

88. Sutton v. Hancock, 118 Ga. 436.

64. At common law the marriage of a

woman and the marriage of a man, and the

birth of issue. revoked their former wills.

Francis v. Marsh [W. Va.] 46 S. E. 573.

Marriage operates as a revocation of a will

made by a. single woman (Burns‘ Ind. Rev.

St. 1901. i 2732) but held not to apply where

a married woman makes a will. is divorced,

and remarrles (Hibberd v. Trask. 160 Ind.

498. 67 N. E. 179), or may, though made in

contemplation thereof and though provision

for the wife is made therein (Id.). Code

1899. c. 77. E 6. 8, did not impair the right

of disposal of property by will but merely

prescribed a, reasonable regulation for the

exercise thereof. Francis v. Marsh [W. Va.]

16 S. E. 573. In Massachusetts. marriage re—

vokes a. will not made in contemplation

thereof. except in so far as the will is an

evercise of a power of appointment [Rev.

Laws. c. 135. t 9]. In case the property, in

default of appointment, goes to those who

would have been entitled to it had it been

the property of the donee of the power. the

statute applies and the will is revoked. Paine

v. Price. 184 Mass. 350. 68 N. E. 833.

05. Iowa Code. 5 3276. Rowe v. Rowe, 120

iowa, 17, 94 N. W. 258.

86. In re Knapen's Will. 75 Vt. 146.

67. As burning. tearing, obliterating, etc.

\iere intention to revoke not sufficient. Wil

‘iams v. Miles [Neb.] 94 N. W. 705. An afli

lavit made by testatrix subsequent to the

vill that she did not make it is not admissi

ble. In re Lawlor's Will. 86 ADD. Div. [N.

Y.] 527; Stevens v. Stevens [N. H.] 56 Atl

916.
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tion, with the intention of revoking it,“ and proponent has the burden of show

ing that it was not.” If partial obliterations or cancellations are made with the

intention of substituting other words therefor, and such intention is frustrated,

they will not work a revocation, but the will will stand as originally vvritten.‘° A

written entry of revocation on the will to be cil'cctive must either be attested as in

the manner of execution of wills, or so written as to obliterate or cancel some ma

terial portion." More naked declarations of testator that he has revoked a will

do not operate as a revocation, and are not admissible to establish such fact.’2

By subsequent will or codiciZ.—A will" or a particular bequest or devise

therein“ may be revoked by a subsequent will or codicil, either expressly or by

implication." The fact that the new disposition is void will not prevent a revoca

tion, unless an implied condition to the contrary appears from a construction of

both instruments." The mere fact that a subsequent will was made is not suili

cient of itself, and without some proof of its contents, to show revocation of a

former one." Courts do not favor revocation by implication and incline to such

construction as will give effect to both instruments;" hence, the later will revokes

the former one only when the two are," and only in so far as they are, thoroughly

and radically contradictory of, or inconsistent with, each other." In such cases,

revocation is a question of intention to be determined from the instruments them

selves and from all the circumstances.“

An agreement to make a particular

68. Stevens v. Stevens [N. PL] 56 Atl. 916.

It must appear that the will was in testator's

possession and found among his papers after

his decease in the condition in which it was

offered. A presumption of revocation by re

moval of the seal is not raised by the testi

mony of the subscribing witnesses. who had

not seen the will for 20 years that the seal

was different when executed, the will pro

duced being apparently perfect and with

the seal attached. Id. The absence of any

mutilation of the paper does not conclusive

ly establish. and is not evidence that the

removal of the seal was intentional. Id.

Where the will produced had the testator‘s

name erased. it will be presumed that it

had been revoked without further proof of

knowledge of testator of such mutilation.

Cutler v. Cutler, 132 N. C. 190.

68. Cutler v. Cutler, 132 N. C. 190.

70. In re Knapen's Will, 75 Vt. 146.

71. “This. my will and testament, is of

no avail and null and void" dated and signed

by teststor but not attested by witnesses and

written in the left hand corner of the last

sheet of the will and not obliterating any

part thereof, held not a revocation of the

will. Oetjen v. Oetjen, 115 Ga. 1004.

13. Not admissible. Stevens v. Stevens

(N. H.) 58 Atl. 916; McElroy v. Think [Tex.]

76 S. W. 753; Hamilton v. Crowe. 175 M0. 634,

75 S. W, 889. Are mere expressions of opin

ion as to the legal effect of his set (In re

Duke‘s Will. 75 App. Div. 403, 11 N. Y. Ann.

Cos. 383), though accompanied by deeds con

veying property disposed of by the will [6a.

Civ. Code. 1895. fl 3341-3345] (Coffee v. Cof

fee, 119 Ga. 533). Cannot be shown by dec

larntinns of a tostator alone. Stevens v.

Stevens [N. H.] 56 Atl. 916. If subsequent

will revoking a prior one is lost. then. its

tenor having been shown. declarations of

the tostutor are admissible in corroboration.

Contents cannot be shown solely by declara

tions. Williams v. Miles [Neb.] 94 N. W.

,

will does not revoke an existing one."

705. But an intention to revoke in some

other manner must be manifested by some

not prescribed in the statute, and performed

as the statute requires. Id.

73. VVilllams v. Miles [Neb.] 94 N. W.

705. A duly executed codicil referring to a

former will operates as a revocation of an

intermediate will. In re De Haven's Estate.

207 Pa. 152.

H. Devlsc revoked by codicil. Joynes v.

Hamilton [Md.] 57 Atl. 25. Residuary clause

in codicil held not to revoke specific devise

in will. Griggs v. Griggs, 80 App. Div. [N.

Y.] 339.

A purported codicil to a. will either by

reference in the body thereof to such will

or by other convincing evidence must be

shown to relate to the will as against which

it is offered for probate. Mere fact that it

was found in same bundle of papers not

sufficient. In re Dake’s \Viil, 75 App. Div.

403, 11 N. Y. Ann. Gas. 388.

15. Williams v. Miles [Neb.] 94

705.

76. Codicil construed and held to revoke

the gift. In re Scott's Will. 88 Minn. 880,

98 N. W. 109.

77, 78. Williams v. Miles [Neb.] 94 N. W.

705.

70. In re Duke's Will, 75 App. Div. 403, 11

N. Y. Ann. Gas. 383: W'llllnms v. Miles [Neb.]

94 N. W. 705. A writing. “This is to certify

that the notes held by me against ' ° °

shall be null and void after my death," though

testamentary in character, is revoked by .1

subsequent will disposing of all the signer's

personalty. Templeton v. Butler, 117 “'ls.

455, 94 N. W. 306.

N. W.

80. The prior will is revaked only in so

far as it is inconsistent with the later. Wil

Ham: v. Miles [Neb.] 94 N. W. 705.

81. Williams v. Miles [Neb.] 94 N. W.

705.

82. An agreement by a married women

that. in consideration of her husband's in
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A subsequent will which has the efl'ect of revoking a prior one may be shown

for the purpose of defeating probate of the prior one, although by reason of its

loss or destruction the dispositions made therein cannot be shown and are in

capable of execution.“ The burden of proof in such case is on the party alleging

revocation,“ and the evidence to that eiIect must be clear, unequivocal, and con

vincing."

Presumption of revocation arising from failure to find MIL—If a will, shown

to have been made and left in testator’s possession, can not be found after his

death, he will be presumed to have destroyed it animo revocandi," and the bur

den of showing the contrary is on the party seeking to establish it." Declara

tions of the testator and other secondary evidence are admissible for the purpose

of showing the probability or improbahility of its destruction by him," or whether

the destruction was accidental or with intent to revoke.” The mere fact that

contestant had an opportunity to destroy the will, will not of itself overcome this

presumption, but it is generally held that it may be considered in connection with

other proof.” Where the will is last seen in the hands of another than testator,

no such presumption of revocation arises."

Election by testator’s widow to take under the statute does not revoke the

will but it must be administered so far as may be.”

Alieralions.—Interlineations or alterations made after the execution of the

will, and without a re-exccution thereof,“ are inoperative, but do not affect the

validity of the instrument as originally executed." The same is true of words in.

testacy. she would. by her own will, provide

for his sisters. does not revoke her existing

will. Hibberd v, Trask, 160 Ind. 498. 67 N. E.

179.

83. Williams v. Miles [Neb.] 94 N. W. 105.

In such case. it is sufficient to prove that the

lost will revoked the former one and its

contents need not be lhown further. Id. Dec

larations of testator admissible in corrobo

ration of other evidence only. Intention to

revoke must be made manifest by some set

prescribed by statute. Id.

84. The parties seeking to establish rev

ocation in such a manner will have the bur

den of proving either express revocation or

that the terms of the second will by neces

sary implication revoked the first. In re

Duke's “'ill, 75 App. Div. 403. 11 N. Y. Ann.

Can. 383.

85. Proof of actual contents of the subse

quent will must be given. “'illiams v. Miles

[Neb.] 94 N. W. 705.

86. Presumption that another had done

so would he presuming a crime. Williams v.

Miles [Neb.] 94 N. W. 705; Hamilton v.

Crowe, 175 M0. 634. 75 S. W. 889; Gavitt v.

Moulton. 119 Wis. 35, 96 N. W. 395; Gfeller

v. Lappe. 208 Pa. 48; Stetson v. Stetson, 200

Ill. 601. 66 N. E. 262.

87. Hamilton v. Crows, 175 M0. 634, 75 B.

W. 389. Possession of decedent‘s papers by

his wife, the. contestant and who was omit

ted from the will and refusal to surrender

until action brought sufficient to overcome

such presumption. Gavitt v. Moulton, 119

Wis. 35. 96 N. W. 395. Evidence held suffi

cient to rebut presumption. Gfeller v. Lappe,

208 Pa. 48.

SB. Gavitt v. Moulton, 119 Wis. 35, 96 N.

Vii 395. In a proceeding to establish a lost

will. declarations of the husband of the

testatrix that his wife had sent him after

the will and had destroyed it is hearsay.

McElrov v. Phink [Tex.] 76 S. W. 753.

89. Hamilton v. Crows. 175 Mo. 634, 75 B.

W. 389. Presumption of fact only. Williams

v. Miles [Neb.] 94 N. W. 705. In proceed

ings to establish a lost will. evidence of dec

larations of testatrix that she had do

stroyed it. had burned it up. and had decided

not to leave her property to the leg-ates

named therein because of ill treatment, is

admissible to show revocation (McElroy v.

Phink [Tex.] 76 S. W. 753) but declarations

seven or eight years before her death are

properly excluded (Id.).

90. Gavitt v. Moulton. 119 Wis. 35. 96 N.

W. 395. In Texas, such evidence is held to

be immaterial. McElroy v. Phlnk [Tex.] 76

S. W. 753.

91. In possession of another than tcstator

to whom it was adverse. Not changed by

Tex. Rev. St. 1895, art. 1904. subd. 5. pro

viding that before a. will is admitted to pro

bate it must be proved that it has not been

revoked. McElroy v. Phink [Tex.] 76 S. W.

753. Evidence of the character of testatrix's

husband. into whose possession the will had

been delivered, and where last seen, not ad—

missible. he having died without deposition

taken. Id.

92. Noecker v. Noecker, 66 Kan. 847, 71

Pac. 815.

93. “111 may be admitted with an express

declaration of each provision annulled. In

re Stickney‘s Will, 41 Misc. [N. Y.] 70.

Cancellation of a provision that the will

should not be probated or become a public

record after execution by drawing a. line

through it will. Southworth v. Southworth.

173 Mo. 59, 73 S. W. 129. Addition of a

clause appointing an executor. Saunders v.

Samarreg Co., 205 Pa. 632. Testatrix drew

lines through certain bequests but not so

as to obliterate them writing new clauses

on the margin of the will and also drew a

line thrmigh the name of one of the re

siduury legatees writing in the margin "de
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troduced through fraud or mistake.“ The burden is generally on proponent

to show that alterations and interlincations in a will were made and known to

testator before its execution," but interlincations made in the hand writing of the

scrivener are presumed to have been so made.“

determined on all the evidence."

The question is one of fact to be

(§ 3) D. Republication and revival.—A revoked will may be revived by a

duly executed codicil” or a re—cxecution thereof." The execution of a codicil

republishes the will in the form in which it then existed,‘ in so far as it is not

changed thereby,’ and, if properly executed, cures any defect in the execution of

the will.I
The authorities are in conflict as to whether the destruction of a sub

sequent will, which revokes a. former one, operates to revive such former one.‘

§ 4. Probaiing, establishing, and recording wills. A. Powers of courts.—

The powers of courts in the probate and construction of wills and in subsequent

actions to test their validity is fixed by statute and varies in the different states.‘

ceased" and “share with Mrs. A. S." In re

Knnpen's Will. 75 Vt. 146. Insertion of the

executor‘s name in a. blank space. South

worth v. Southworth. 173 Mo. 59, 73 S. W.

120.

The addition of a clause appointing an ex

ecutor. Saunders v. Samarreg Co., 205 Pa.

632.

O‘Connell v. Dow. 182 Mass. 541. 66 N.

E. 788.

05. Alterations held fraudulent. O'Connell

v. Dow. 182 Mass. 641. 60 N. E. 788.

00. Which is strengthened if not made

conclusive by republication long after the

death of the scrivener. In re Morrow's Es

tate. 204 Pa. 479.

91- O'Connell v. Dow, 182 Mass. 541. 66 N.

E. 788.

98. In re Noon's Will. 115 Wis. 299. 91 N.

W. 670. In order that a codicil may revive

a revoked will. it must show an intention

so to do, either by express language or rea

sonable inference. The question in such

case is one of intention. A codicil: "I, 1111..

do make this codicil to my will made on the

6 day of August. 1805. I do nominate and

appoint W. as one of the executors of my

will and do hereby revoke the appointment

of J. to said will." revives the will therein

referred to. which had been revoked by mar

riage ot’ testator. Francis v. Marsh [W. Va.]

46 S. E. 578.

90. The mere rei'iiing of the former will

with the county Judge will not revive it.

though such may have been testator's inten

tion [Win Rev. St. 1898. i 2282]. In re

Noon's Will, 115 Wis. 299. 91 N. W. 670.

I. And proof of the codicil establishes the

will. Hubbard v. Hubbard. 198 Ill. 621, 64

N. E. 1038. A duly executed codlcil operates

as a new adoption of the original will so as

to make it speak as of the date of the

(‘uiliClL In re De Raven's Estate. 207 Pa.

152. The execution of a codicil within 80

days of decedent‘s death. said codicil reciting

that it was executed and declared “together

with the will set forth on the preceding

pages to be her last will and testament."

did not constitute a re-execution so as to

invalidate charitable bequests. Construing

i‘iv. Code. 5! 1313. 1287. In re McCuuley's

Estate. 138 Cal. 432. 71 Fee. 512.

2. Iiiensworth v. Iilensworth. 39 Misc. [N.

Y.] 194.

8. In re Douglas’ Will. 38 Misc. [N. Y.]

M19.

4. In thonlln it does not. Revocation

takes effect immediately and renders former

will totally inoperative. In re Noon's W'ill.

115 Wis. 299, 91 N. W. 670.

In Illinoll it works a. revival. .‘i Starr

& C. Ann. St. (2d Ed.) pp. 4044. 4045. pro

viding that a will cannot be revoked by any

writing not testamentary in character. Stet

son v. Stetson. 204 Ill. 601, 66 N. E. 262.

In Nebraska, it is held that such destruc

tion does not of itself revive the former one.

but that the intention of the testator gov

erns, and that. if there is any presumption.

it is against revivor. Evidence insutlicient

to show intention to revive. Williams v.

.\iiles [Neb.] 94 N. W. 705.

5. In Connecticut, it is held that probate

courts possess only such powers as are ex

pressly or by necessary implication con

i‘erred on them by statute and are without

Jurisdiction to set aside their decree admit

ting and approving a will. even if obtained

by fraud [Conn. Gen. St. 1902. 5 194]. Except

ex parte orders [Gen. St. 1902. I 203]. Dele

hanty v. Pitkin [Conn.] 56 All. 881.

In Illinois, the county court has jurisdic

tion to set aside the probate of a will pro

cured by fraud. Wright v. Simpson. 200

ill. 56. 65 N. E. 628. Heir's name designcd~

ly omitted from petition for probate and stat

utory notice not given him. Id. Petition

may be filed at a subsequent term and con

currently with a petition in chancery to set

aside the will. Id.

In Knnnnl a proceeding to set aside the

will because of uncertainty of beneficiaries

and to have the property turned over to ap

plicant, as heir at law. held an action to

contest the will within Gen. St. 1801. § 7951.

of which the probate court had no jurisdic

tion. Dean v. Swayne, 67 Kan. 241. 72 Fee.

780.

In Massachusetts, the probate court can

enter a compromise decree only when all

parties agree thereto. and cannot determine

whether or not there has been a compro

mise or its nature. Hence. a decree of the

supreme court on compromise of a contest

is not subject to collateral attack because a

prior decree of the probate court void for

want of jurisdiction had not been vacated

or set aside [Rev. Laws. c. 148. § 151. Hart.

lett v. Sister. 182 Mass. 208. 65 N. E. 78. And

on presentation of the decree 01' the supreme

court. it was the duty of the probate court
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(§ 4)
B. Parties in will cases and the right to contest.—\\'lioever has a

right to oil’er a will in evidence or to make title under it. may insist on having it

proved.‘I
Only parties having;' an interest in the estate, under the will or other

wise, may contest the will. either in the probate court, or by a subsequent proceed

ing.‘

pmhated.‘

Legatees under a will of personalty only cannot contest before the will is

The acceptance of a legacy. in the absence of fraud, estops the legatee from

questioning the validity of the will,° unless the benefit received is thereafter paid

to enter a decree revoking the former de

cree and re-establishing the will. Id.

In Michigan: I’robate court may establish

lost will [(Iomp. St. §§ 650. 651]. Ewing v.

McIntyre [Mich.] 95 N. W. 640.

la Montana, it is held that the jurisdiction

of the district court when exercising its pro

bate powers is limited by the statute from

which they are derived. It possesses pow

ers expressly granted and all the powers in

cidentally necessary to their effective execu

tion. May on consent of all parties inter

ested enter a compromise. decree on contest.

In re Davls' Estate. 27 Mont. 490. 71 Pac. 75?.

la Nebraska: The county court has ex

clusive original Jurisdiction in the probate

and contest of wills. and in their construc

tion for the purpose of administration and

settlement of estates [Neb. Comp. St. 1901. c.

23,§140]. Can Only come before district court

on appeal or error. Anderson v. Anderson

[Neb.] 96 N. “'1 276. But its construction

of the will in such case is for the benefit

of the administrator only. in order to advise

him what course to pursue. It will protect

him. but does not afl'eet the rights of ad

verse claimants under the will. Id. It also

has power to grant equitable relief in proper

cases. including the power to revoke probate.

Such power is not expressly granted. but will

be inferred from the statutory grant of full.

complete. and exclusive jurisdiction in pro

bate matters. Genau v. Abbott [Neb.] 93 N.

W. 942.

The district court has jurisdiction in

equity of actions to construe wills in cases

where a trust relation exists by reason of

the terms of the instrument itself, and to de

termine the rights of the parties thereunder.

but has no original Jurisdiction in an action

to contest a will or set aside the probate of

the same. Anderson v. Anderson [Neb.] 96

N. W. 276. “'here no trust is created. neither

the executor. the heirs nor devisces. who

claim only a legal title in the estate. will be

permitted to come into a court of equity to

obtain a construction of a will. Id.

In Pennsylvanian. the register of wills has

no power to revoke probate. In re McAn

drew's Estate. 206 Pa. 366.

In Texas, the county courts having probate

jurisdiction are without jurisdiction of an

application to annui a will involving title

to realty. Title held not involved. Allardyce

v. Hambleton, 96 Tax. 30, 70 S. W. 76. A

provision stating that the entire property

was community except an undivided interest

of a certain sum which was bequeathed in

trust for a son. is prejudicial to the willow

entitling her to sue to have such provision

annulled and the county court has jurisdic

tion. Id.

6. Person claiming title by deed from dev

isee and her husband. though latter has tax

deed. Hanley v. Kraftczyk, 110 “'is. °~'° 9600-,

N. \V. 820. The executor may propound the

will for probate. In so doing he acts for ev

ery one claiming under it. “'ard v. Brown,

53 “W. Va. 227.

7. One who is not an heir or distributes

of testator at the. time of his death. and

would not have been if those under whom

he claims had died before testator. cannot

contest probate or have probate in common

form set aside for the. purpose of a contest.

Ligon v. liawl-tes, 110 Tenn. 514. 75 S. \V.

1072. Only those affected in pecuniary sense

by settlement of the estate [Rev. Prob. Code,

S. D. § 43]. Halde. v. Schultz [8. D.] 97 N. \V.

369. Claimant under alleged void clause

may appeal from decree on bill to contest.

Ward v. Brown, 53 \V. Va. 227. A beneficiary

under a prior will which was destroyed can

not contest a subsequent will. In re Rayner's

Will. 93 App. Div. [N. Y.] 114. Legatees or

heirs of heirs or their personal representa

tives may contest [Code. §§ 1603, 1664].

\Vaiver of widow or sale by heir of his

expectancy do not estop them to contest.

in re “'ickersham's Estate. 138 Cal. 355.

70 Pac. 1076. Divorced husband. though

he may have an interest contingent up

on the death of a minor child. cannot

contest. Particularly under Rev. Civ. Code.

:6 107-127. pertaining to custody and con

trol of minors and their property where

the custody had been given to testatrix.

ilalde v. Schultz [S D.] 97 N. \V. 369. In a

Federal court in a suit to declare invalid cer

tain provisions of the will. which if successful

would cause a part of the estate to pass as

intestate property. the legateea and dia

tributeea are indispensable parties unless

special circumstances are shown to bring the

case within some recognized exception to the

general equity rule as to parties [Bates'

Ann. St. Ohio. §§ 5858. 5859]. Stevens v.

Smith [C. C. A.] 126 Fed. 706.

A county owning a cemetery which is un

der the management of trustees has no finan

cial interest in a will providing a cash lega

ey for building a receiving vault in the ceme

tery. De Witt County v. Leeper, 209 Ill. 183.

70 N. E. 760.

Only person interested or who would be

benefited by setting aside the will can main

tain a suit to test its validity. Code § 2653a.

Niece held not entitled to maintain the ac

tion as next of kin. the estate appearing to

onnSiSt only of personalty and where she al

leged that testatrix left a husband surviving.

Miller v. Maujer. 81 N. Y. S. 675.

8. In re “'iltsey's Will [Iowa] 98 N.

294.

W.

On death of contestant of a will relat

ing to personalty only his representatives

should be substituted [Code. § 3445]. Id.

0. Immaterial that acceptance was under

protest or under a claim that legacy cons“

tuted only a part of what claimant was en
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into court and no innocent persons will sufl'er by permitting him to do so." The

contesting of a will in the probate court precludes a party from thereafter institut

ing a suit to contest,u but mere participation in probate proceedings does not."

One opposing a caveat filed against a. will is thereby estoppcd from contesting

the will on the same grounds unless he can show that he has acquired further

information which had been withheld from him by the parties complained of, and

that he used reasonable diligence to acquaint himself with the facts." A right to

contest is not property, but is a mere right of action which cannot be assigned or

inherited.“

(§ 4) C'. Duty to produce will._—Statutes in some states require the person

having the custody of a will to deliver it to the executor therein named or to the

probate court within a. specified time after knowledge of testator’s death ;“ but

independent thereof, action will lie for neglect or concealment."

(§ 4) D. Probate and procedure in general.—A will must be established in

court by proof before it has judicial recognition," and in some states, before it is

admissible in evidence."

As a rule, the will may be admitted to probate in the state and county where

the testator resided," or where any part of his property is situated?0 Awill de—

vising lands may be admitted to probate at any time after the death of the testa

iior,’l and the failure of the court to act on a petition for probate will not afiect

the right to file a subsequent petition.“

titled to by law. outside the will. Stone 7.

Cook [No.1 78 S. W. 801.

10. Mere offer to pay in or to allow the

amount to be deducted from party‘s share in

the estate not sufficient. Not allowable

where executors have paid special legacies.

with his knowledge. out o! residuum which

would go to others it will declared invalid.

Stone v. Cook [310.] 78 8. W. 801.

11. In Alabama. a person interested in a

will may contest it by a bill in chancery,

where he was not a. contestant before the

probate thereof [Ala. Codev i 4298]. Though

he assisted the contestant in the probate

court and paid part of the fees. Only barred

when he flies allegations in writing required

by Code. 5 4287. Breeding v. Grantland. 135

Ala. (97.

12. Heirs are not estopped to contest by

the fact that they were parties to probate

proceedings. Did not set up contention in

probate court and not bound to do so. Guay

dan v. Montana, 109 La. 38.

13. Petitioner estoppcd. Reichard v. Izer.

96 Md. 495.

14. Ligon v. Hawkes. 110 Tenn. 514. 75 S.

W. 1072.

15. In Vermont. any person having the

custody of the will of a deceased person

must under penalty deliver it to the exec

utor or probate court within thirty days

after knowledge of the death [Vt. St. M

2357-2369]. The statute is penal. Richard

son v. Fletcher, 74 Vt. 417; Fletcher v.

Fletcher. 74 Vt. 430.

18. An action on the case will lie under

R. L. 2052 (or neglect accruing before Vt. St.

I 2359 took of'lect. R. L. i 2‘". not re

pealed by Vt. St. ! 2359. Richardson v.

Fletcher. 74 Vt. 417. Allegations respect

ing Vt. St. § 2357 may be treated as surplus

ngo as not being necessary to the offense

charged. Fletcher v. Fletcher, 74 Vt. 430.

Allegation that the will was in the custody

and control of defendant ever after it was

executed, until a certain specified date. at

which time, and never prior thereto. he pre<

sented it to the probate court which had

jurisdiction, held sufficient. Richardson v.

Fletcher, 74 Vt. 417; Fletcher v. Fletcher, 74

Vt. 430.

17. Rev. St. Wis. 1898. Q 3788. In re

Downlng's Will. 118 “’is. 581. 95 N. W. 876.

No court can give effect to a will not pro

bated. In re ’Wiltsey's Will [Iowa] 98 N.

W. 294. Rev. Clv. Code La. art. 1644.

Sprowl v. Lockett. 109 La. 894.

18. Sand. & H. Dig. fl 7410, 7411. Action

for recovery of possession of land. plaintiff

relying solely upon a lost will. not probated

or proved as authorized by statute. Myer v.

Mitchell [Ark.] 80 S. W. 750. The judlrment

admitting the will to probate is admissible

to show the fact of probate. Action against

trustee under s. will for malndministration

of the trust. Boyd v. McConnell. 209 Ill. "6.

70 N. E. 649.

19. Evidence on question of residence of

iestator in determining jurisdiction to pro

hate the will. In re Golden's Will, 40 Misc.

[N. Y.] 544. The statements of residence in

a holographic will are entitled to great

weight, but are not controlling in a will

prepared by an attorney. Id.

20. The will of a nonresident teststor

having property in the state may be admit

ted to probate. In re Burundon's Estate. 41

Misc. [N. Y.] 380. Death of the testator

within the county leaving property therein

is sufficient to confer Jurisdiction on the

probate court of such county to admit the

will [2 Ball. Ann. Codes & St. I 6087]. Resi

dence of the fcsfator nccd not be averred.

Petition sufficient. Hingins v. Neihery. 30

\Vash. 239. 70 Fee. 489.

21. Hanley v. Kraftczyk. 119 Wis. 852 96

N. W. 820. Right cannot be barred by limi

tation. Id.

22. Henley v. Kraftczyk. 119 “'is. 852. 96

N. \V. 820.
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A will is prohated in solemn form when it is proved upon notice to all per

sons interested,“ and in common form when no such notice is given.“

Ancillary relief by injunction to restrain proceedings in the probate court to

probate subsequent wills." and by the appointment of a receiver to protect the

property, may be had.“

(§ 4) E. Burden of proof and evidence on the whole mam—Generally

speaking, the law presumes testamentary capacity and that the will contains the

unrestrained wishes of the testator. Hence, it is usually held that the burden is

on the party attacking it on _the ground of improper execution, lack of capacity,

or undue influence, to prove the facts which he alleges." In some states, how—

ever, the rule is that the burden is on proponent from first to last to show, by a

fair preponderance of the evidence, the due execution of the will." the competency

of testator,” and that the will offered was not the result of fraud, deceit, or undue

influence." In others, proponents are first required to make out a prima facie

38. In re Hodnett‘s Will (N. J. PrerogJ

55 At]. 75. Issue is will or no will. Sutton

v. Hancock. 118 Ga. 436. In New Jersey the

notice must be personal, and the decree is

binding on all parties served. In re Hod

nett's Will (N. J. Prerogl 55 Atl. 75. Under

Georgia Code may be probated In solemn

form after due notice to all the heirs at law

by the testimony of all the subscribing wit

nesses. or if they are dead. by proof of their

signatures and that of the testntor [Civ.

Code, i 3282]. Sutton v. Hancock, 118 Ga.

436.

24. In re Hodnett's Will [N. J. Prerogl 55

Atl. 75. Under Georgia Coda will may be

probated in common form upon the nilidavit

of a single subscribing witness and without

notice to ony0ne [(‘iv. Code, i 3281]. Sutton

v. Hancock, 118 0:1. 436. In New Jersey.

probate in common formis allowed only

when no caveat has been filed. but the exec

utor may probate in solemn form whether

a caveat has been filed or not [Laws 1898, p.

7181. In re Hodnett's Will [N. J. Prerog]

55 Atl. 75. Chancellors sitting as ordinaries

in the prerogative court of New Jersey have

power to require an executor who has prov

ed a will without notice to re-proVs the same

on notice to all parties concerned, whenever

it appears that there is a fair ground for

contesting it for lack of proper execution

or for lack of testamentary capacity or on

the ground of undue influence. Id. Facts

sufl‘icient. Petition of widow who was mi

nor when will proved in common form. Id.

25. When testator executed three wills.

the beneficiary in the first claiming that the

other two were executed while teslntrix was

suffering from senile dementia could sue in

the supreme court to enjoin probate of the

will so as to have the rights of all determin

ed in one suit. Lo Brant: v. Conklin. 39

Misc. [N. Y.) 715.

28. As in an action by the beneficiary to

set aside subsequent wills and transfers by

beneficiaries thereunler. Le Brantz v. Conk

lin. 39 Misc. [N. Y.] 716.

27. In Nebraska, burden on contestants to

show undue influence by establishing state

of facts inconsistent with any other hy

pothesis. Evidence lnsutficient. Stuli v.

Stull [Nob] 96 N. W. 196.

In District of Colnrnbin, burden on caveat

or to prove mental unsoundness. Leach v.

Burr. 188 U. S. 510, 47 Law. Ed. 567.

In Indinnn, in action to contest plaintiffs

2 Curr. Law—132.

must establish incapacity by n. preponder

ance of all the evidence. Branstrator v.

(‘row [Ind] 89 N. E. 668. Not done by prov

ing insane delusion without proving that it

affected the will. Wait v. Westfall, 161 Ind.

648. 68 N. E. 271.

In Iowa. burden of proving insanity on

party alleging it. Kirsher v. Kirsher. 120

lawn. 337. 94 N. W. 846.

In Sontl Cnrolinn, in proceedings to prove

will. burden on contestants to show mental

unsoundness, Evidence insufficient. Scar

borough v. Baskin. 65 S. C. 558.

In Maryland: No evidence to weaken the

legal presumption of sanity. Schwanteck v.

Berner. 96 Md. 138.

In Calliornln, the contestant of a will has

the burden of proving by a preponderance of

the evidence all the issues of fact raised by

him. In re Latour's Estate. 140 Cal. 414.

73 Pac. 1070. Where a petition for probate

and a contest are tried at the same time,

the proponent should first present his pre

liminary proof in support of his petition,

on which he has the burden of proof. If

sustained. the contestant is then required to

prove the facts which he alleges [Code. i

1312]. Contestants are considered plaintiffs

and have the burden of proving the issues

raised by them. Id. On contest before pro

bate, the petition and contest are independ

ent proceedings. which are not responsive

to each other. Id.

28. In Oregon, in a proceeding to contest.

the person seeking to maintain the validity

of the will has the burden of proving every

essential fact necessary to authorize pro

bate in the county court. In re Mendenhall's

Estate. 43 Or. 542, 73 Pac. 1033.

29. In Virginia, proponent has the bur

den of proving testamentary capacity by

clear and convincing proof. Testimony of

attending physicians and others that testator

was mentally incapacitated not overcome by

that of the subscribing witnesses to the con

trary. Gray v. Rumrill. 101 Va. 507. In

Massachusetts. by fair preponderance of evi

dence. Fulton v. Umbehend, 182 Mass. 487,

65 N. E. 829.

30. In Oregon. it is held that where a will

is shovvn to have been duly executed the

law presumes the competency of the testa

tor and that it contains his unrestrained

wishes in regard to the disposition of his

property. But this presumption is a disput-'

able one, and the burden rests on the pro
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case as to the due execution of the will and testator’s mental capacity, by the

testimony of the subscribing witnesses or otherwise,“1 and the burden is then upon

contestants to prove their allegations by a preponderance of all the evidence."

In secondary proceedings to contest the validity of a will," or on appeal, the judg

ment or decree of the probate court admitting the will to probate is generally held

to be prima facie evidence of its due execution and validity, and the burden of

proof in such cases is therefore on contestants.“ It is the duty of the proponent

to procure and lay before the court such evidence as may be necessary and ap

propriate to establish the will.“

When a will is oil'ered for probate, there must first be proof that testator

was of sound mind when it was made," and where the happening of a contingency~

is necessary to its validity, proponents must establish the happening of such

contingency."

The custody of the will, the relations of the testator and beneficiaries, truth

fulness of the witnesses, and the inherent probability of the instrument itself, are

ponent from first to last to show that the

will was not superinduced by fraud. deceit

or undue influence. Petition to revoke. In

re llolmnn's “'ill. 42 Or. 346, 70 Pae. 908.

an. Evidence held to show prima facie

that testalrix was of sound mind and mem

ory. Ortt v. Leonhardt. 102 Mo. App. 38, 74

S. W. 428. '

82. In Illinois, the will and testimony of

subscribing witnesses given when the will

was admitted to probate make out a prima

facie case. Baker v. Baker. 202 Ill. 595. 67

N. E. 410. The law presumes capacity. and

hence it necessarily results that upon the

whole case the burden of proof rests upon

the contestants to prove incapacity. Id.:

Swearingcn v. Inmsn. 198 Ill. 255. 65 N. E. 80.

In Missouri, it is held that proof that the

testamr was of the requisite age and sane

when the will was executed makes a prima

facie case. and it then devolves on contest

auts to establish incompetency or undue in

fluence. Suit to contest. Southworth v.

Southworth, 173 Mo. 59. 73 S. W. 129. Ab

sence of any presumptions from fact of con

fidential relations. Proceeding to contest.

instructions approved. Crossan v. Crossan.

169 M0. 631. 70 S. W. 136. Statutory contest

of will. Crowson v. Crowson, 172 Mo. 1191.

'II 8. W. 1065. In the Federal court. in an

action to contest the validity of a probated

will under the Missouri statute, it was held

that the burden of establishing the will and

its validity is upon the party relying upon

it to the same extent as though it had never

been probated. Sawyer v. \Vhlte [C. C. A.]

122 Fed. 223. [Mm Rev. 8!. 1899. I! 4622.

Attacked on ground of lack of ca
4623.]

pacity and undue influence. Burden on de

fcndant. Id.

In Iontnnn, where grounds of opposition

are filed in the probate court. contestants

are plaintiffs and have the burden of proof

and the right to open and close. Proponents

must first make out a prima facie case. how

and it is held that the contest does

not begin until this has been done [cm].

Civ. Proc. 5 2340]. Farleigh v. Kelley, 28

Mont. 421, 72 Pac. 766.

88. In New York, before a will can be

admitted to probate. it must appear that at

the time of its execution the testnlor was

in all respects competent to make it. and

not under restraint (POde Civ. Proc. 1 2623.

over,

In re Elster‘s W'ill, 89 Misc. [N. Y.] 63); but

the decree of the surrogate admitting the

will to probate is prima. facie evidence of its

validity. and hence, in an action to test the

validity of a will admitted to probate. the

burden of proving lack of testamentary ca

pacity is on the contestants [Code Civ. Proc.

§ 2653a] (Ivison v. Ivison. 80 App. Div. [N.

Y.] 599; Mock v. Garson. 84 App. Div. [N.

Y.] 66). There is also a presumption that

the testator had testamentary capacity. 111

son v. Ivison, 80 App. Div. [N. Y.] 599.

Evidence of Incapacity lnnnflIcient to take

case to jury. Philips v. Philips, 77 App. Div.

[N. Y.] 113. Mere evidence that testator

was miserly. eccentric and on some subjects

irrational, is insufficient to sustain the bur

den of proof or to warrant submission of

testamentary capacity to the jury. Ivison v.

Ivison. 80 App. Div. [N. Y.] 599.

In “‘ashimrton. it is hold tlmi. in an ac

tion to contest. where the record of a pro

ceeding admitting a will to probate shows

that the court had Jurisdiction. and all facts

necessary to show prima facie a valid will.

the burden is on the contestants to show that

the will was invalid by reason of the facts

alleged. Order admitting will not conclu

sive. but. taken as true until contrary is

shown. Higgins v. Nethery. 30 Wash. 289.

70 Fee. 489. After admission of a will to

probate. the burden is on contestants to

show its invalidity. such admission being

prima facie evidence of its validity. Hunt

v. Phillips [Wash.] 76 Fee. 970.

In Louisiana. it is held that proceedings

leadin: to the probate in common form are

open to attack by those not made parties on

any Irounds that would be sufficient to sup

port an action to establish the nonexistence

of the will. Cox v. Lea's Heirs. 110 La. 1030.

In Pennsylvania, probate is prima facie

sufficient evidence of execution. in re Am

berson's Estate. 204 Pa. 897.

34. The probate is prima facie evidence

of due execution of the will in subsequent

proceedings to test its validity. In re Am

berson's Estate. 204 Pa 397.

85. in re Scott's Will, 80 App. Div. [N.

Y.] 369.

30. Higgins v. Nethery. 30 Wash. 3”. 70

Pac. 489. See ante. I 2.

37. Will directing a disposition of prop
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circumstances from which its gcnuincness must be considered.“ Declarations of

the custodian at the time of producing it are res gestae."

Formal execution must be proved, though admitted.“ Proof of execution

must be made by the testimony of the subscribing witnesses if they are available.“

If absent, other evidence may be admitted as to its proper execution." They

are subject to the same rules as to contradiction and impeachment as other wit

nesscs."

erty "in case I die on my route." Laufer v.

Powell, 80 Ten. Civ. App. 004. 71 B. W. 549.

88. Evidence examined and held to show

that the Instrument was not the will of de

ceased, but that it had been executed by an

impostor. in re McAndrew's Estate, 206 Pa.

366.

0- the contest of a will as a fem". evi

dence ls ad-lsalbles—That the subscribing

witness claiming to have had the will in his

possession furnished no information of its

existence to the appraisers of the estate.

though present when inquiries were made

by them as to the existence of such a docu

ment. Dolan v. Meehan [Tex. Civ. App.]

80 S. W. 99. That the individual charged

with promoting the fraud was associated with

the beneficiaries. Idv That decedent's at

torney was in the habit of attending to de

cedent's business and that neither he nor

his partner wrote the will. Id. That de

cedent's feelings were hostile to the benefi

ciary under the alleged forged will. ld.

Under an allegation that proponent had con

spired with others to defraud contestants

and had forged the will probatcd. evidence

that before seeking probate proponent had

procured an appointment as administratrix

of the estate, falsely alleging that she was

the only heir and had sold a large portion

of the property to her husband is admissi

ble. Farleigh v. Kelley, 28 Mont. 421. 72

Pac. 756. As are statements by proponent‘s

husband to the clerk of court requesting

him to write to one of the contestants to the

effect that the estate had been settled and

closed. Id.

89- The statement made by a subscrib

ing witness. who had possession of the in

strument, to a justice of the peace to whom

he delivered it. is admissible as part of the

res gestae concerning its first production,

and also to corroborate witnesses. Dolan v.

Meehan [Tex. Civ. App.] 80 S. W. 99. But

evidence that a subscribing witness had a

few years after execution of the will brought

it to witness and explained his possession

of it is not admissible. Farleigh v. Kelley,

28 Mont. 431, 72 Pac. 756.

40. Either in the orphan‘s court or it

should be submitted as one of the issues.

Nat. Safe Deposit. S. 8: T. Co. v. Heiberger,

19 App. D. C. 506.

41. When a will is contested. the sub

scribing witnesses must be produced and ex

amined if present in the county and of

sound mind [Mont. Code Civ. Proc. 5 2343]

(Farleigh v. Kelley, 28 Mont. 421, 72 Pac.

756), and they may then be cross-examined

on the whole case (O'Connell v. Dow, 182

Mass. 541. 66 N. E. 788).

42. Farleigh v. Kelley. 2S Mont. 421, 72

Pac. 756. Proof of the genuineness of the

signatures of dead or absent witnesses is

evidence that all the facts recited in the

In some states all the attesting witnesses must be called.“

Deposition of nonresident subscribing witness may be taken.“ The failure

attestation clause actually took place as

therein set forth (Mont. Code Civ. Proc. l

2343]. Id.

An attorney who witnessed the will may

testify that he was requested by testator

and did so after reading it over several times

to testator. (Not privileged.) Elliott v. El

liott [Neb.] 92 N. W. 1006.

The ceiling of the attorney who drew the

will as a witness by the executor is a suffi

cient waiver of privilege to authorize ad

mission of his testimony. In re Cornell's

Will. 85 N. Y. S. 920.

A leg-tee may testify as to the execution

of the will. Disqualified as interested party

at common law. In re Wheeiock's Will [\'t.]

58 Atl. 1013.

43. Farleigh v. Kelley. 28 Mont. 421. 72

Pac. 756. Statements of subscribing wit

nesses, who are out of the state, contra

dictory to the facts in the attestation clause.

and evidence of their reputation is admissi

ble. Id. Code. 5 2343 makes attestation

clause evidence on identification of signa

tures of absent or deceased witnesses. Id.

But not his statements that he had been giv

en money by another to leave the state

and that the person who had advanced

the money had contracted to purchase what

ever interest contestants had in certain

property of deceased. the absence of such

witness having been already accounted for.

Id.

Evidence of contradictory statements and

of character are admissible as affecting the

credibility of the subscribing witnesses. The

record of conviction of a. subscribing wit

ness of an infamous crime is admissible as

affecting his credibility as a witness testi

fying in a contest of the will. O'Connell v.

Dow, 18! Mass. 541. 80 N. E. 788.

44. All must be called in Massachusetts.

The court could in the exercise of his dis

cretion require the calling of at subscribing

witness in court. though the statutory num

ber of witnesses had already testified, the

will being attested by five witnesses. O’Con

nell v. Dow, 182 Mass. 541, 66 N. E. 788.

Not necessary in Missouri. Law does not

make the proof of the will dependent on

their testimony alone, or render their testi

mony absolutely essential, Lorts v. Wash.

175 M0. 487, 75 S. W. 95. Under Georgia

Code. a will may be proved in common form

on the afi‘idavit of one subscribing witness.

but if proved in solemn form all must be

called. or if they are dead. their signatures

and that of testator must be proved [Civ.

Code, §§ 3281, 3282]. SuttOn v. Hancock, 118

Ga. 436. I

45. But it is error to require bond of in

demnity as security for cost. etc., from leg

atee applicant as a condition for permitting

the issuance, since it was the executor's

duty to procure such testimony as proponent
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of subscribing witnesses to remember the circumstances attending the execution

will not overcome the recitals in the attestation clause.“ Where the testimony

of subscribing witnesses is in conflict, that which goes to sustain the instrument

will be accepted, unless there is evidence which corroborates the other view."

Proper subscription and attestation raises a. strong presumption of due execution.“

Proof that testator signed the will and that a sufficient number of persons signed

the attestation clause raises a presumption that it was duly executed.“

Declarations or admissions by legatees of a. want of legal capacity of the testa

tor or of the existence of undue influence can only be shown when made by a sole

legath under the will or by one having power to bind others thereby." Admis

sions of devisees against their interest are generally receivable.u The admission

of one legatee or devisee, obviously against his interest, though not entitled to the

effect of an admission by all concerned in a common interest under the will, may

tend to a presumption against all of them that the thing may be true.“

Shifting the burden.—Mere proof of opportunity to exert undue influence

is not suflicient to shift the burden or require explanation." But the burden may

be shifted by proof that the will is unnatural and in favor of one in a position

to exercise improper influence over the testator,“ or that the beneficiaries were

of the codicll executed in a foreign country.

in re Scott‘s Will. 80 App. Div. [N. Y.] 369.

Hurd's Rev. St. 1899.c. 148. That proponent's

attorney was present when deposition was

taken is not ground for striking it from the

flies. Chap. 51. [1].. does not apply. In re

Arrowsmith's Estate. 206 I11, 352, 69 N. E. 77.

46. It is not necessary to sustain the

validity of a will that the subscribing wit

nesses testify explicitly in full measure to

every detail where. owing to lapse of time,

they tail to recollect them. Mock v. Garson,

84 App. Div. [N. Y.] 65: in re Gillmor's “fillI

117 Wis. 302. 94 N. IV. 32; In re Kohley's Es

tate. 200 Ill. 189. 65 N. E. 699. Testimony of

one subscribing witness suggesting doubt

or the want of recollection of the transac—

tion will not justify refusal of probate it

the other witness corroborates the accuracy

of the attestation clause as to execution.

in re Berdan's \Viii [N. J’. Prerog.] 55 Ati.

728.

47. In re Jones' Will. 85 N. Y. Supp. 295.

A finding that testator signed before the

witnesses is sustained by explicit testimony

of one of them and an attorney. who was

present. to that effect. though the other wit

ness testifies to the contrary, and then states

that he is not sure about it. In re Cornell's

Will. 89 App. Div. [N. Y.] 412.

Sullclelcy of evldeneel Evidence held to

sustain findings that signature to will wa

not genuine. but a tracing. In re Rice's

Will, 81 App. Div. [N. Y.] 223.

48. Fact that witness could not remember

circumstances insufficient. In re Gilimor's

Will. 117 Wis. 302. 94 N. W. 82. Absence

of memory insufficient. Evidence held sufl‘l

clent to sustain finding of due execution.

Iianlcy v. Krnitczyk, 119 Wis. 352, 96 N.

W. 820. The testimony of the attesting wit

nesses together with proof of the handwrit

ing of a deceased witness held sufficient

proof of execution. In re Morrow's Estate,

204 Pa. 479. “'berc the subscribing witness

es testify positively to the execution and the

signature compares with admitted genuine

signatures. n devisnvlt will not issue, though

the will is unreasonable and several wit'

nesscs testified that the signature was not

genuine. In re Mnlunncy's Estate. 208 Pa.

21, 56 At]. 1128. Proof that the will was

made three years before testator's death.

that it was executed In the presence of two

witnesses who also signed at his request.

is sufficient to show due execution where it

appears to be valid. In re Amberson's Es

tate. 204 Pa. 397. Recitals in attestation

clause are ineffective against positive and

convincing proof in the contrary. In re

Mendenhall's Will, 43 Or. 542. 73 Pae. 1033.

49. Burden thereby cast on contestants

to show that it was not. Evidence insufli—

clent. In re Berdan's Will [N. J. Prerog.]

55 At]. 728.

In New York where the factum of the will

is sufficiently established. it is the surro

gate's duty to grant probate unless want of

testamentary capacity. fraud. or undue in

fluence is established beyond 1 reasonable

donbt- In re Babcock‘s Will, 86 N. Y. 8. 670.

50. Stuil v. Stuli [Neb.] 96 N. W. 196.

Declarations of an executor who is not a

sole legntce are not admissible against the

rights of other legatees. Id. Declarations

of the executor before qualification are not

admissible. Id. Admissions of one of the

tenants in common in the estate of testator

that testator was incompetent are not ad

missible against his co-tennnts. Naul v.

Naul. 75 App. Div. [N. Y.] 292. The declara

tions of a proponent. a beneficiary under a

will. are not admissible on questions of testa

mentary capacity and undue influence. Rob

erts v. Bidwell [Mlch.] 98 N. W. 1000. Dec

lnrntions of an executor before his qualifi

cation as such are not admissible agninst

him as representative of the estate or bind

ing on legatees. distributees or creditd‘rs.

Berry v. Safe Deposit & 1‘. Co.. 96 Md. 45.

51. Power v. Powers, 25 Ky. L. R. 1468.

78 S. W. 152.

52. Gibson v. Sutton. 24 Ky. L. R. 888.

70 S. W. 188.

58. Zelososkel v. Mason. 64 N. J. Eq. 82?.

54. Will giving all testator‘s property to

a. woman whom he had known but a week.

to the exclusion of his son. made while he
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active agents in procuring its execution, where the evidence suggests undue influ

ence,“ or that the will was prepared or written by or under the direction of a

beneficiary," or when proof of opportunity to exert influence is supplemented by

proof of the existence of relations of a confidential character, justifying the infer

ence that the testator relied on the advice and assistance of the other person in

business matters. or by proof that such person exerted an actual control over the

testator," or by the fact that a testamentary disposition is made of which those

interested in decedent’s property have no knowledge until after his death." In

some states, proof of confidential relations between the testator and the beneficiary

is sutlicieut to place the burden of proof on him,“ but this rule is not universal."

If permanent insanity has been proved, proponents have the burden of proving

execution during a lucid interval.u Proof that testator could not articulate and

could communicate only by signs does not shift the burden of proving that he

understood the will and had mental capacity."

(§ 4) F. Establishment of lost will.-—A probate court of general powers

may admit a lost or destroyed will to probate." A petition to establish a lost

will must specifically allege that it was in existence when tcstator died, or that

it was destroyed during her lifetime without her consent, or was otherwise fraudu

lently disposed of.“ In Louisiana, succession proceedings need not be set aside

before institution of proceedings to establish a lost will.” Establishment in the

probate court is a condition precedent to assertion (action of revindication) by

one claiming under the will against intestate successors.“

The will may be proved by secondary evidence," but it must be direct, clear

and convincing, and will be subjected to the closest scrutiny." Declarations of the

was under the influence of and weakened by

drink. held result of undue influence. Mul

lon v. hicKeon [IL 1.] 55 Atl. T47.

55. Where the disposition of testator's es

tate is not Just or reasonable. the bene

ficiaries are active agents in procuring its

immediate execution. and the evidence in

connection with the situation of the parties

strongly luggeats undue influence. and calls

for close scrutiny. the burden is upon pro—

ponent to overcome any presumption of fact

arising from such circumstances. Stull v.

Stull [Neb.] 96 N. W. 196.

Silcht evidence in addition necessary.

Holman's Will. 42 Or. 345. 70 Pac. 908.

61. Suit to set aside. James White Me

morial Home v. Hneg. 204 11]. 422. 68 N. E.

568; In re Knox‘s Will [Iowa] 98 N. W. 468.

82. In re Latour'a Estate, 140 Cal. 414.

73 Pac. 1070, 74 Pac. 441.

68. Comp. St. Mich. §§ 660. 651. Under

1 general statute conferring authority to

settle wills and probate estates. Ewing v.

McIntyre [Mich] 95 N. W. 540.

64. Ind. Burns“ Rev. St. 1901. § 2779. Kel

lngg v. Ridgeiy. 161 Ind. 110. 87 N. E. 929.

In re

66- In re Eistar'l Will, 39 Misc. [N. 11.]

‘3.

M. Appeal of caventor from order allow

ing probate. Zelozoskei v. Mason. 64 N. .7.

Eq. 327; Stull v. Stull [Nob] 96 N. W. 196.

58. Will devising one-half estate to testa

tor's attorney which was prepared by him

without outside advice and without the

knowledge of teatator'a heirs. there being

no evidence of any intention on testator‘s

part to make a will. refused admission to

probate. In re Rintelen'a W'lll, 77 App. Div.

[N. Y.] 142.

59. Where confidential relations existed

between testntor and the beneficiary. the

burden is on the beneficiary to show that

no undue influence was exercised. In re

Wickes' Estate. 139 Cal. 195. 72 Pac. 902.

Finding that will was not result of undue

influence sustained where entire estate was

left to attending physician. Id.

It. Proof of confidential relations and an

unnatural disposition of property are not

alone auflicient to raise a presumption of

undue influence. and overcome the prime.

lacio case made by proof of due execution.

.\ petition aver-ring that there was a will

among testator's papers after his death. that

it went into the possession of the defendants

and that it had been lost or destroyed held

sufficient. In re Sprowl'a Will, 109 La. 362.

66. In re Sprowl'a Will. 109 La. 352.

00. Persons claiming to be heirs under a

will alleged to be destroyed or lost will not

be allowed to prove its existence or loss

and contents in the district court when it

has never been admitted to probate. Sprowl

v. Lockett. 109 La. 894.

67. ‘Williams v. Miles [Neb.] 94 N. W.

705; Gavltt v. Moulton, 119 Wis. 35, 96 N.

W. 395.

68. Williams v. Miles [Neb.] 94 N. W.

705. The evidence must show that the pa

per sought to be established and testified

to as having been seen by proponent and the

one a. Witness testified as having witnessed

are identical. Lincoln v. Felt [Mich.l 92 N.

W. 780. Evidence held insufl‘lclent to estab

lish lost will claimed to have revoked for

mer will. Thruston’s Adm'r v. Prather. 25

Ky. L. R. 1137. 77 S. W. 354.
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testator are admissible to show its existence and character," though not its con

tents."

(§ 4)
G. Judgments and decrees—The entry of a formal decree admitting

or refusing to admit the will to probate is not necessary," nor is a judgment in

such case rendered invalid because not signed by the judge,’2 nor because all per

sons interested were not made parties to the proceeding."l

A presumption of probate arises from acts of the register that would be un

lawful and unauthorized if the will had not been proved.H

The judgments of courts to which the proof of wills is confided, while un

reverscd, are generally held to be as conclusive and binding as those of any other

courts, and not subject to collateral attack,"_ except for fraud or want of jurisdic

tion."_' The decree does not conclude the legal effect of its provisions."

A decree of a court of another state admitting a will to probate is conclusive

on the issue of validity as against a collateral attack."

(§ 4) H. Appeals—Parties directly interested in the proceedings and

00. Gavitt v. Moulton, 119 Wis. 85. 96 N.

W. 395. .

70. Williams v. Miles [Neb.] 04 N. W.

705: Id., 96 N. W. 151. Evidence insufficient

to show lost will. certain evidence not nd

mlssible as tending to show attempted brib

ing of witnesses. Appeal 0! Kirbell, 75 COnn.

301.

Statements of testatrix to her physician

that she had sent for him to talk with him

in relation to making a will and that she

had asked him to obtain a lawyer are not

privileged. Hamilton v. Crowe. 175 M0. 634,

16 8. W. 389.

71. An adjudication will be presumed

from the fact that a foreign will has been

admitted to the records of the probate of

iice. Opp v. Chess. 204 Pa. 401.

72. Beer v. Plant. 1 Neb. Unoi’t. 872, 96

N. W. 348.

73. Since under Ky. St. 1899, II 4860. 4859,

4861. presons not made parties may impeach

the judgment wi'i =n three years, a judg

ment retusing pro ute is not void because

all persons interested were not brought in.

Bohannon v. Tarbin. 25 Ky. L. R. 515, 78

8. IV. 48.

74. Opp v. Chess: 204 Pa. 401.

18. See Former Adjudication. 2 Curr. Law,

p, 80; Judgments. 2 Curr. Law. p. 581.

76. In Connecticut, can only be attacked

by appeal within statutory period and not

collaterally unless fraud shown under Gen.

St. 1902. § 194. Delehanty v. Pitkin [Conn.]

56 Atl. 88l. Statute limiting time within

which appeal must be taken runs against

icgntee ignorant of his rights. Id.

In Georgia, probate in Solemn form is con

clusive upon all parties notified as to all

matters raised or which could have been

raised in the probate proceeding. [0a. Civ.

Code, § 3282], Sutton v. Hancock, 118 Ga.

438. Conclusive that the paper is testator's

List will. that he had capacity. that it was

executed according to law, and that. at the

date of the judgment. it was unrevoked.

id. Under Ga. Civ. Code. 5 3283, parties may

demand proot in solemn form at any time

within seven years after will admitted in

common form. Statute not unconstitutional

as not due process of law. id. Proof in

common form is ex parte. and. when made,

is prima (note only. but, after the lapse of

the statutory time. is conclusive against all

persons to the same extent as probate in

solemn Iorm. Id. Minors have at least four

years. and it more than four years of the

seven year period remains, then the balance

of such period [6a. Civ. Code, i 3283]. Id.

In Iowa, conclusive as to its due execution

until set aside by an original or appellate

proceeding. Kirsher v. Kirsher. 120 Iowa.

337, 94 N. W. 846.

In Kentucky, if court had Jurisdiction. Ky.

L. d: I. Co. v. Crabtree. 24 Ky. I... R. 743. 70

S. W. 31. A judgment on appeal from an

order admitting a will to probate. where the

court has jurisdiction of the subject-mat

ter and the parties. is conclusive as to the

latter and cannot be questioned. except on

appeal. Bohannon v. Tarbin. 25 Ky. L R.

515, 76 S. W. 46.

In Louisiana, ex parte decrees probating

wills and sending legatees into possession

are prlma tacie valid. Thomas v. Blair. 11l

La. 678; Cm.- v. Lea's Heirs 110 La. 1030.

In Nehru-kn, the county court is presumed

to have Jurisdiction until the contrary ap

pears, and its records import absolute verity

and are not subject to collateral attack.

Beer v. Plant, 1 Nob. Unoft. 873, 96 N. W.

348. Order of the county court admitting

a will to probate conclusive unless reversed

by a direct proceeding on appeal or other—

wise. Andersen v. Andersen [Neb.] 98 N.

W. 276.

In Oklahoma, it court had Jurisdiction.

Ward v. Board of Com'rs of Logan County.

12 Okl. 267. 70 Puc. 378.

In Prunnylvnnin, the probate of a. will in

conclusive as to realty if no contest is

made within three years under Act June 25.

1895 (P. L. 305). which applies to foreign

wills recorded. Opp v. Chess, 804 Pa. 401.

In Texas, conclusive in collateral proceed

ing as to happening of a contingency on

which validity of the will is based. Lnui'er

v. Powell. 30 Tex. Civ. App. 604, 71 S. W. 5“.

77. The question whether the appoint

ment by will is revoked by the subsequent

marriage of the dence of a power is a ques

tion arising under the exercise of the power

and is not concluded by the decree admit

ting the will. Paine v. Price, 184 Mass. 850.

68 N. E. 838.

78. Garvey v. U. S. F. & 0. Co.. 1'! App.

Div, [N. Y.] 391.
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aggrieved thereby," including the executor named in the will." are generally given

the right to appeal from orders or judgments of the probate court, or from judg

ments in actions to contest the validity of the will."

In general, on appeal from the probate court, the parties are confined to the

issues raised in the lower court, which are tried de novo." In some states on an

appeal from an order admitting a will to probate, the parties are confined to the

testimony of the subscribing witnesses," while, on an appeal from an order refus

ing to admit, they may introduce any competent evidence." A jury trial lies in

discretion," unless given by statute," and should ordinarily be claimed.“ Ap~

peals from suits to contest are subject to ordinary limitations of the scope of re

view."

(§ 4)
I. Remmlion of probatc.-—The court, having power to do so,“ should,

on the application of the unsuccessful party and a showing of due diligence,

vacate and set aside a judgment admitting a will to probate, shown to have been

79. Under Hurd's Rev. 8t. Ill. 1899, p.

1749. i 14. Where a legacy in case of death

of the legatee was given for the improve

ment of a cemetery, the petition for an al

lowance of appeal by the trustees of the

cemetery must aver death of the legnteo.

People v. McCormick. 201 Ill. 310. 66 N. E.

381: Id.. 104 Ill. App. 650. Petition for man

dnrnus to compel county judge to allow ap

peal from order refusing to admit will to

probate must show that petitioners have

some interest in the will, unless such inter

est is shown by the record. People v. Mc

Cormick, 201 Ill. 810, 68 N. E. 381.

80. From order denying probate [N. Y.

Code Civ. Proc. 55 1294. 2568]. In re Ray

ner's Will, 93 App. Div. [N. Y.] 114. From

decree admitting or refusing to admit. Un

der 3. D. Rev. Prob. Code. § 346. Holds v.

Schultz [S. D.] 97 N. W. 369. Erom a do

cree declaring n. will Void in a suit brought

to impeach it. Brings up the decree as to

all claiming thereunder. “'ard v. Brown,

53 W. Va. 227. Parties clnlmlng under an

alleged invalid clause of will from decree

declaring will void in suit to Impeach. Id.

SI. In California, an appeal lies from an

order or judgment refusing to revoke pro

bate [CnL Civ. Code. 5 963]. Hartman v.

Smith. 140 Cal. 461. 74 Pac. 7. An orrler

dismissing contest because not commenced

within the statutory time is such an order

and appealalile. Not reviewable by certio

rari [Code Civ. Proc. 5 963, as amended, and

section 2068]. Mahoney v. Sup. Ct. of San

Francisco. 140 Cal. 513, 74 Pac. 13. Where

there is an appeal from the judgment or

order in a contest over the probate of a will,

an appeal lies from an order denying the

motion for a. new trial therein. Hartman

v. Smith, 140 Cal. 461. 74 Pac. 7.

In Oregon, it is held that a motion to dis

miss the appeal in the circuit court in con

test proceedings on the ground that the

executor appealed in his individual and not

representative capacity goes to the merits,

and the decision is reviewable by the su

preme court. In re Mendenhall’s Will, 43

Or. 542. 72 Pac. 318.

82. In Colorado. on appeal from an order

granting probate, the parties are not con

fined to the testimony of the subscribing wit

nesses. May introduce any competent testi

mony, Ashworth v. McNamee [Colo. App.]

70 Poo. 156.

In South Cnrollnn, on appeal to the circuit

court from the probate court in a will con

lest. the entire case should be tried de novo.

on issues framed by the court on notice.

In re Huntley’s VVlli [S. C.] 45 S. E. 132.

In Kentucky, on appeal from an order ad

mitting or refusing to admit a will to pro

bate. the only question before the court is

whether the instrument is or is not the last.

will and testament of decedent, under Ky.

St. §§ 4849, 4350. 4359. Instrument cannot be

construed. Leak's I-Ielrs v. Leak’s Ex'r. 24

Ky. L. R. 2217, 73 S. W. 789.

53. Iliinoin. In re Arrowsmith's Estate,

206 111. 352. 69 N. E. 77. Deposition of non

resident subscribing witness taken under

Hurd‘s Rev. St. Ill. 1899. p. 1746. c. 148, i 4,

admissible. Id. Testimony of the subscrib

ing witness that testator “was rational and

under no restraint" is equivalent to “sound

mind and memory." Id.

84. In re Arrowsmith‘s Estate, 206 III.

352, 69 N. E. 77. Evidence held sufllcient to

sustain finding of due execution. In re Koh

ley's Estate, 200 Ill. 189, 65 N. E. 699.

85. In Illinois, it is not a matter of right

on trial de novo on appeal from the decree

admitting or refusing to admit the will.

Under Const. art. 2. Q 5, providing that the

right to trial by jury. as heretofore enjoyed.

shall remain inviolate. Moody v. Found. 208

Ill. 78. 69 N. E. 831.

In Knnnnn on appeal from proceedings to

establish and probate a destroyed or spoliat

ed will. a jury trial is not a matter of right.

Gallon v. Haas, 67 Kan. 225, 72 Pac. 770.

_ 80. See Jury, 2 Curr. Law, p. 633.

87. In Idaho, where written demand for a

Jury is made in probate court in a case in

volving a will contest, and such demand is

filed in district court on appeal. the district

court may order a. jury trial without further

notice [Idaho Rev. St. I 4095]. Pine v. Car»

lahan [Idaho] 71 Pac. 473.

88. In Indinnn, it is held that the rule

that the supreme court will not determine

questions of fact from the weight of the evi

dence applies to appeals from actions to

contest wills [Burns‘ Rev. St. 1901, § 667, and

not section 2775, controls]. Wait v. West

tall. 161 Ind. 648, 68 N. E. 271.

80. As to power of probate court to re

voke probate, see ante, § 3a, Powers of

Courts.
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obtained by fraud or false testimony.“ It is suficient to allege that petitioner

had no notice of the proceedings, and that he could have made a good defense,

without alleging the grounds thereof." Applications for such relief are to be

deemed suits in equity, and are governed by the general rules of pleading ap

plicable thereto."

The right to have probate set aside may be barred by laches."

(§ 4) J. Suits to contest—The statutory action to contest the validity of a

will can be brought only after probate.“ Persons claiming under a prior will

may contest a subsequent will without having had the prior one probated, and

without proving facts sufficient to entitle it to probate." The allegations of the

petition must be broad and specific enough to call in question the validity of the

will and the competency and sufliciency of the proof as to its execution.” The

interest of a contestant should appear." The court may, in the absence of ob

]ection, direct an issue devisavit vel non without proof of the interest of plaintiffs,

unless want of interest appears on the record.“ The only question to be decided

is whether the alleged will, or any part thereof, is the will of the testator.” The

state and condition of the instrument and all that transpired at the time of its

execution may be shown by any competent witness, whether he be a F11bSCleil.‘

witness or not,‘ and the will itself is competent evidence to be submitted to the

jury.’ A transcript of the testimony of the subscribing witnesses to the will,

taken in the probate court, is admissible in a suit to contest,8 and makes out a

prima facie case.‘

80. Miller v. Miller's Estate [Neb.] 95 N.

W. 1010. Esmpped to maintain petition where

legal notice was given and he had notice

of facts sufficient to put him on in

quiry. it fraud alleged Would have been

available to defeat probate. Id.

01. “'right v. Simpson, 200 Ill. 56. 65 N.

E. 628.

02. Hence. the remedy against a petition

to open probate is by demurrer or answer

and not by motion to strike out. Genau v.

Abbott [Neb.] 93 N. “Z 942. If the petition

on its face states a cause of notion. an order

striking it from the files is not to be held

error without prejudice, because the petition

is obnoxious to motion with respect to form

and the record in the probate proceedings

discloses facts at variance with some of its

allegations. Id.

93. A delay of nearly a year held not

inches on the part of an heir who was not

mentioned in the petition for probate and

who had no notice until about the time of

filing petition to set aside the probate.

Wright v. Simpson. 200 iii. 58. 65 N. 628.

04. Rev. St. 1892. H 6838-81. In such ac~

tion the only issue is whether the writing

is or is not the will of testator and the

question whether the will was properly ad

mitted to probate and the jurisdiction of the

court cannot be inquired into. Probate of

the will admitted by bringing action. Stacey

v. Cunningham, 6! Ohio St. 176. 68 N. E.

1001.

on. Need not show capacity to make

former will. in re Langley‘s Estate, 140

Cal. i24i. 78 Pac. 824.

00. In re Mendenhaii's Will. 43 Or. 542. 73

Pac. 1033. An alienation in the complaint

in an action to test the validity of a will

that it was not "witnessed as by law re

quired. or witnessed at all in fact." held

The question of the jurisdiction of the probate court to admit

sufficient to raise the question whether it

was subscribed or acknowledged in the pres

ence of the subscribing witnesses. id. in

an action to contest a will. a demurrer to

an answer setting up forfeiture of rights by

contest. as not responsive, is prcperly sus

tained where the complaint tenders mere

ly the issue as to the validity of the will.

and plaintiffs claim no rights thereunder.

Branstrator v. Crow [Ind.] 69 N. E. 668.

The bill contesting the will setting out the

statutes of the state whose law governs and

averrlng with detail of fact that the bill was

not signed or acknowledged by the deceased

as required by the law of that 'statc, and

that the witnesses did not attest or witness

as required by said laws, does not entitle

the proponents to a judgment non obstante

veredicto. Davis v. Upson. 209 111. 206, 70 N.

E. 602.

in. Petition may be amended to conform

to the proof showing interest: thus the case

was opened and petitioner allowed to show

that she was a beneficiary under a tormer

will, the evidence being already on tile and

therefore without surprise to defendant.

Richardson v. Moore. 30 \\'ash. 406. 71 Pac.

l8.

88. Ward v. Brown, 53 W. Va. 227.

09. Whether in fact and law it was exe

cuted as and for the will of the testator.

Ward v. Brown. 53 W. Va. 227. Whether a

bequest actually made is' valid cannot be in~

quired into. Properly raised upon bill to

construe and expound. Id.

1. Kolowski v. Fausz. 103 Ill. App. 538.

2. In re Harvey‘s “fill [iowa] 94 N. W.

5:19.

8. Baker v. Baker. 202 III. 595. 87 N. I.

410.

4. Hurd'l Rev. St. Ill. 1899, p. 1746. II

ker v. Baker. 202 Ill. 595. 67 N. E. 410.
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the will to probate does not generally arise.“ and the order of the court admitting

the will to probate is not admissible.‘

Contestants having the burden of proof are entitled to open and close.1

The contestants may voluntarily dismiss the action without prejudice} and

either proponent or contestant may dcmur to the evidence.‘

Statutes requiring a trial by jury in actions to contest are held not to require

the submission of every such case to a jury.‘° The right to a jury trial may be

waived."

The court, in proceedings to contest a will after probate, must find on all

issues raised by contestants not submitted to the jury, whether any evidence was

submitted in regard to them or not.“

The will being declared invalid, the probate thereof is rendered nugatory."

(§ 4) K. S ails to set aside.--It is not within the general jurisdiction of

courts of equity (in the absence of enabling statutes), to entertain bills to set aside

the probate of wills on the ground that the probate court did not have jurisdic

tion.“

could be maintained in the state court.“

Hence a Federal court of equity will not entertain such a suit unless it

Such an enabling statute presupposes the

actual existence of the will and that its dispositions are not in contravention of

public policy or morals. It applies where the nullity on which the attack is based

consists of defects of form or is founded in private interest, but not where it is al

leged there was in fact no will, or fraud or forgery is relied on."

It is not necessary in Iowa to bring an equitable action to set aside a will;

but the parties are entitled to a jury trial if they desire it.‘1 The suit must be

brought within the time fixed by the statute of limitations."

5. Under 3 Starr & C. Ann. St. 1898. p.

4035. c. 148. par. 7. providing that in such a

proceeding an issue at law shall be made

up as to whether the writing produced is

the will of the testator. Davis v. Upson, 209

Ill. 206. 70 N. E. 602. .

6. Davis v. Upson. 209 Ill. 206, 70 N. E.

602.

7. Under Mont. Code Civ. Proc. | 2340.

making contestants plaintiffs and petitioner

defendant. Farleigh v. Kelley, 28 Mont. 421.

72 Fee. 756.

8. Under Kan. Gen. St. 1901. H 7957. 4846.

the right is absolute. Wehe v. Mood [Kan]

75 Fee. 476. Will not bar renewal within

statutory time. In Indiana within three

years after offer for probate [Burns‘ Rev. St.

1901. § 2766]. Wait v. Westfall. 161 1nd. 648.

68 N. E. 271.

0. Stewart v. Lyons [W. Va.] 47 S. E.

442.

10. N. Y. Code Civ. Proc. § 2653a. providing

that the issue as to the validity of a will

shall be tried by jury. does not require the

submission of every such case to the Jury.

but whether the evidence is such as to war

rant submission ie a question for the court.

Philips v. Philips. 7'! App. Div. [N. Y.] 113;

Haughian v. Conlan. 86 App. Div. [N. Y.]

290. Held, that under the facts of the case

the order denying probate was sufficiently

doubtful to require a jury trial of the ques

tions of fact involved. under Code Civ. Proc,

5 2588. In re Rayner‘s Will. 93 App. Div.

[N. Y.) 114. In New York. the appellate

court. when its reversal or modification of a

decree on an appeal from a decree admitting

a will or revoking probate is based on a ques

tion of fact. is imperativelyroquired to order

a trial by jury of the material questions of

fact [Code. I 2588]. In re Hepkins' Will_ 176

N. Y. 595. 68 N. E. 1113. In New York. it is

held that a. verdict cannot be directed in fn

vor of one party. no matter how great the

preponderance of evidence in his favor. if

the evidence of the opposite party presents

an issue of fact on which the jury could

properly find a verdict. Philips v. Philips, 7?

App. Div. [N. Y.) 113; Ivison v. Ivison, 8f)

App. Div. [N. Y.] 599.

11. By failure to demand it. Ky. St. 1899.

§! 4850. 4861. authorizing trial by jury when

demanded by either party. Bohannon v.

Tarbin. 25 Ky. L. R. 515. 76 8. 1". 46. The

contestee may waive jury on failure of the

contestant to appeal. Shelby v. St. James

Orphan Asylum [Neb.] 92 N. W. 155.

12. Under Cal. Code Civ. Proc. i 1329. pro

viding that court must try issues of fact in

same manner as on an original contest. Me

Kenna's Estate v. Daly. 138 Cal. 439, 71 Fee.

501.

13, 14.

E. 602.

15. Under the laws of Washington (2

Hill's Ann. St. & Codes. §§ 845. 872-876). the

contest of a will is strictly a probate pro

ceeding and not a suit between the parties

within the general jurisdiction of the supe

rior court of that state. or which can be

maintained in a. Federal court. Carrau v.

O'Calligan [C. C. A.] 125 Fed. 657.

18. Cox v. Lea's Heirs. 110 La. 1030. The

charge should be specifically made. however.

and coupled with averments which would re

Davis v. Upson. 209 Ill. 206. 70 N.

lieve plaintiff from laches [La. Civ. Code.

art. 3542]. Id.

17. Iowa. Code. §§ 3283. 3296. Kireher v.

Kirsher. 120 Iowa, 337. 94 N. W. 846.

18. The bringing in of a devisee as a
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(§ 4) L. Costa—Costs and counsel fees will not be allowed contestants

unless they had reasonable cause for such contest," and if proponent acted in good

faith in proposing the will, he should not be charged with the costs of a successful

contest.’0 The counsel fees in defending a contest should not be allowed against

the estate where it is insolvent and the action was between the next of kin and

the legatees.’1 The award of costs in dismissing a petition for probate is discre

tionary with the probate court.22 In actions to determine the validity of wills,

the court may grant extra allowances in the way of costs under the New York

statute."

his capacity as executor.“

determined when he presents his account."

parties actually joining in the contest.“

In Illinois, it is held that costs will be charged against an executor in‘

Whether they shall be charged to the estate must be

Costs will be allowed only against

(§ 4)’ M. Recording foreign wills—Foreign wills, when probated and re

corded under the statute have the same force and efiect as domestic wills." In

Nebraska, the proof and allowance of a foreign will, if duly authenticated, will be

presumed to be in accordance with the laws of such foreign state." In New

York, it is held that a will made by an inhabitant of that state and executed there

in, where it is in writing and in existence, cannot be probated unless produced.”

§ 5. Interpretation.”

the language is clear, unambiguous and

party plaintiff after the time in which such

action could be brought is permissible, the

prosecution of the action not being affected

by the statute of limitations after the filing

of the original petition. Lyons v. Berlau, 67

Kan. 426, 73 Pac. 52.

18. If the caventrlx could not have de

rived any benefit had she succeeded in in

validating some of the provisions, she is not

entitled to costs. even though she may be re

garded as amicus curiae. Wain v. Bruere

(N. J. Prerog.] 53 At]. 822. If the appeal in

a contest proceeding was without reasonable

cause, the costs thereof will not be directed

to be paid out of the estate. though con

test may have been with reasonable cause.

In re Claus' Will [N. J. Prerog.] 54 At].

824.

10. Lingle v. Lingle. 121 Iowa, 133. 96 N.

W. 708. On setting aside the will. costs held

properly charged against the estate with

each party to pay his OWn counsel fees.

Klrsher v. Kirsher, 120 Iowa, 337. 94 N. W.

846.

21. Hamilton v. Shillington. 19 App. D. C.

268. Under Ky. St. 1908, I 489. the effect of

a contest by one legotee to set aside codi

cils being to increase the amount to be re

ceived by other legntecs. the costs and ex

penses of the contest should be borne by the

legntces who were benefited, and also by

those who received less where the amount

claimed by the latter before the contest was

procured by their own fraud and undue in

fluence. Louisville Pres. Theological Bern.

v. Botto. 25 Ky. L. R. 2137. 80 S. W. 177.

22. Eaton v. Brown. 20 App. D. C. 453.

2.1. liaughian v. Conlan. 86 App. Div. [N.

Yr] 290.

M, 2.1. Hess y. Killebrew, 209 111. 193. 70

N. E. 675.

20. “'here a judgment admitting a will

to probate and taxing costs against contest

ants was Vfir‘nted. and subsequently another

petition. original in form. was filed and an

other contcst had. in which the contestants

in the former trial took no part. they were

A. General rules—No construction is necessary where

not impossible of fulfillment, and courts

not liable for costs thereby adjudged against

contestants. Woodall v. McLendon, 137 Ala.

i86.

27. 1 Smith‘s Laws. p. 33, Pa. Laws. 135.

Opp v. Chess. 204 Pa. 401. Authenticated

copies of foreign wills and the probate there

of may be recorded and admitted in evi

dence in Missouri in the same manner as

though proved in that state. Rev. St. 1899.

3! 4634, 4635, must be proof of probate in or

der to prove transfer of title thereby, and

authenticated record is not sufficient. Fen

derson v. Mo. 'i‘ie 8: T. Co. [Mo. App.] 78

S. W. 819. Authenticated copies of the for

eign will together with the probate must be

recorded in Missouri. The authenticated rec

ord of a. foreign will alone affords no pre

sumption that it was proved [Rev. St. 1899.

it 4634. 4635]. Fenderson v. Mo. Tie & '1‘. Co.

[Mo App.] 78 S. W. 819. The record in New

York of on exemplified copy of the record

and proof of a foreign will. in order to show

title in n devises through a valid will. must

show either in the attestation clause or

proofs, that the witnesses became such at

testator's request. Meiggs v. Hongland. 41

Misc. [N. Y.] 4.

28. Foreign statute need not be alleged

nor need the fact that the proof and allow

ance was in accordance therewith. Authen

tication sufficient [Neb. Comp. St. 1901. 5!

144-146]. Martin v. Martin [Nob] 97 N. W.

289.

20. Under COde Civ. Proc. § 2620, providing

that wills must be filed in the surrogates

office. Hence the will of a resident probated

in a foreign state must be established by ac

tion. as authorized by Code. I 1881. In re

Law, 80 App. Div. [N. Y.] 73.

30. 9100”! This section relates to the

"meaning" of wills and how the same is

found. There is no attempt to treat of the

"estates" which are created. That bolflntts

to the topics dealing with such estates. But

sometimes the meaning can be best stated

by naming the estate created. This has

been done.
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will not, under profession of construction, vary the expressed intent of the testa

tor." The expressed" intention of the testator, to be ascertained from the entire

will,“ must g0vern when not in conflict with any statute, or settled rule of law or

property, or 801118 well defined rule of public policy.“

should be given to every part of the will."

81. Burroughs v. J’srnieson. 62 N. .7. Eq.

651. Not permissible unless uncertainty of

sense clearly apparent. Holmes v. “'alter,

118 Wis. 409. .5 N. W. 380. Rules of inter

pretation are to be used only in solving un

certainties. In re Moran's “'ill [Wis.] 96

N. “K 367; Davis v. Davis. 39 Misc. [N. Y.]

90. Results cannot govern construction.

Where children and grandchildren shared

equally. Reynolds v. Reynolds. 65 S. C. 390.

Technical rules must not defeat intention.

Truesdell v. Darnell. 24 Ky. L R 2164. 73

S. W. 755.

83. Hawthorn v. Ulrich. 207 111. 430. 69

N. E. 885; Orr v. Yates. 209 Ill. 222. 70 N. E.

731; Cox v. Anderson‘s Adm‘r. 24 Ky. L. R.

1081. 70 S. W. 839; Roberts v. Crume. 173

M0. 572. 78 S. W. 662; Meiuers v. Melners

[Mo.] 78 S. W. 795; Spencer v. Scovil [Neb.]

96 N. IV. 1016; In re “'arner's Estate, 39

Misc. [N. Y.) 432: In re Martin. 25 R. I. 1;

McDufl‘le v. Montgomery. 128 Fed. 105; In

re Moran's Will [“'ls.] 96 N. W. 367; In re

Stuart's Will. 115 Wis. 294. 91 N. W. 688.

An interpretation different from that plain

ly indicated by the language used will not

be given until a different intention from that

expressed by the will can be found from the

instrument or from extraneous circumstan

ces. Language cannot be varied by in

definite recollections of scrivener. Wright v.

Wright [Iowa] 98 N. W. 472. Intention is

to be gathered from the particular provisions

and the general scheme of the will. having

in mind the general rules of construction

as aids. Brown v. Farmer. 184 Mass. 136.

68 N. E. 82.

The question is. what is the meaning of

language used. Thomas v. Scott. 24 Ky. L.

R. 2031. 72 S. W. 1129: In re Clark. 38 Misc.

[N. Y.] 617: Brndsby v. Wallace. 202 111. 239.

66 N. E. 1088. To construe and not to con

struct. Herzog v. Title Guarantee 5: Trust

Co.. 117 N. Y. 86. 69 N. E. 283. Construction

cannot ~be placed thereon which puts into

the mouth of the testator that which he

refrained from saying. Maguire v. Maguire.

110 La. 279. The court cannot create lega

cies or iegatees. nor can a gift by impli

cation be inferred from absolute silence.

Will not supply residuary clause. Torrey v.

Peabody. 97 Me. 104. Intent must be col

lected from the Words of the will. free from

conjecture. under the guidance of prece

dents and rules of law. and with a view to

the circumstances under which it was made.

lllensworth v. Illensworth. 39 Misc. [N. Y.]

194. The legal effect of provisions plainly

expressed must prevail over an implied in

tention. In re Melcher. 24 R. I. 575. If the

will is in plain terms. it must be construed

as written. Morris v. Hall. 102 Mo. App.

449. 76 S. W. 725', Wilson v. Bull. 97 Md.

1282 Lawrence v. Barb-er. 116 Wis. 294. 93

N. W. 30. Court should put itself as nearly

as possible in position (if testator. Id.; Bond

v. Martin's Adm'rs. 25 Ky. L. R. 719. 76

S. \1'. 326; Jablne v. Sawyer. 25 Ky. L. R.

1436. 79 S. W. 140.

33. Loomer v. 57 At].LOOmer [Conn.]

If possible. some effect

The general intent will control any

167; Sumpter v. Carter. 115 Ga. 803: Grimths

v. Grimths. 198 Ill. 6112, 64 N. E. 1069; Blinn

v. Gillett, 208 III. 704. 70 N. E. 704: Smith

v. Isaacs. 25 Ky. L. R. 1727. 78 S. W. 434;

Dana v. Dana [Mass] 70 N. E. 49; Sim

mons V. Cubzinne. 177 MO. 336. 76 S. W. 618;

'l‘runkey v. Van Sant. 176 N. Y. 535. 68 N. E.

946; Davis v. Davis. 39 Misc. [N. Y.] 90; In

re “'alker's Estate. 39 Misc. [N. Y.] 680;

Curtis v. Waldron. 81 App. Div. [N. Y.] 851;

Shaw v. English. 40 Misc. [N. Y.] 37; Wood

ruff v. Woodruif. 23 Ohio Circ. R. 408; Dulln

v. Moore, 96 Tex. 135. 70 S. W. 742; Smith

v. Smith. 116 Wis. 570. 93 N. W. 452. All

the words. including all provisos and condi

tions. must be considered. A devise in fee

may be limited by an explanatory clause.

In this case the explanatory clause started

with the words. “That is to say." Orr v.

Yates, 209 Ill. 2211. 70 N. E. 731. Will view

will as a whole and give reasonable construc

tion to every part. Jabine v. Sawyer. 25

Ky. L. R. 1436. 78 S. W. 140. Should be so

interpreted as to carry out testator's intent

when it can be plainly gathered from the

whole instrument and is a legal one. Van

Drivle v. Kotvls [Mich.] 97 N. W. 700. Should

carefully consider force of every word of

the language used. Wiggins v. Wiggins [N.

J. Eq.] 56 Atl. 148. As disclosed in the light

of any avowed or manifest object of the

testator. Emery v. Swasey, 97 Me. 136.

84. Fritsche v. Fritsche, 75 Conn. 265;

Brndsby v. “'allace, 202 Ill. 239. 66 N. E.

1088; Teal v. Richardson. 160 Ind. 119. 66

N. E. 435; Roberts v. Crume. 173 M0. 572.

73 S. W. 662; Clark v. Worrall [Ind.] 68 N.

E. 699; Pate v. Bushong. 161 Ind. 533. 69 N.

E. 291; Tobin v. Tobin [Ind.] 69 N. E. 440;

Flynn v. Holman. 119 Iowa. 731, 94 N. W.

447; Cox v. Anderson's Adm'r, 24 Ky. L.

R. 1081. 70 S. W. 839; Torrey v. Peabody, 97

Me. 101; Wilson v. Bull. 97 Md. 128; Gregory

v. Tompkins [Mich.] 93 N. W. 245; In re

Shanahan's Estate. 88 Minn. 202, 92 N. W.

948; Illensworth v. Illensworth: 39 Misc. [N.

Y.] 194; Curtis v. Waldron, 81 App. Div. [N.

Y.] 351; Shaw v. English. 40 Misc. [N. Y.)

37; Orr v. Yates. 209 Ill. 222. 70 N. E. 731;

“'inchester v. Hoover. 42 Or. 310. 70 Pac.

1035; Canfield v. Canfleld [C. C. A.] 118 Fed.

1; In re Campbell‘s Estate [Utah] 75 Pac.

851. Rev. St. Mo. § 4650, provides that courts

and others concerned in the execution of

wills shall have due regard to the direc

tions of the will and the true intent and

meaning of the testator in all matters

brought before them. Roth v. Rauschen

burch. 173 M0. 582. 73 S. W. 664; Under

wood v. Cave, 175 Mo. 1. 75 S. W. 451; Mor

i-is v. Hall. 102 Mo. App. 449. 76 S. W. 725.

Under Neb. Comp. St. 1901. c. 73, § 53. Albin

v. Parmcle [Neb.] 98 N. W. 29.

35. Smith v. Smith, 24 Ky. L. R. 1964.

72 S. \V. 766; Gregory v. Tompkins [Mich.]

93 N. W. 245; Orr v. Yates. 209 111. 222, 70 N.

E. 731; Hammond v. Croxton [Ind.] 69 N. E.

250. And no word or clause rejected to which

reasonable effect can be given. Pate v.

Bushong. 161 Ind. 533. 69 N. E. 291. A will
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particular intent." Construction should favor validity" and avoid repugnancy."

The presumption is that wills are executed in accordance with statutes and the

decisions interpreting them."

If there is such repugnancy between two clauses that one or the other must

fall, the later clause will prevail,‘0 but the clearly expressed intention of testator

will not be overborne by subsequent modifying clauses that are ambiguous and

equivocal, and may justify either of two opposite interpretations. In such case

should be so construed that. while effect is

given to every word and clause. all will har

monize. so as to reach the general plan or

scope of the entire will. Baucrnschmidt v.

Bauernschmidt. 97 Md. 35. Provided an effect

can be given it not inconsistent with the gen

eral intention as gathered from the entire in

strument. In re Pope's Estate [Minn.] 97 N.

W. 1046. A provision that real estate should

he sold when the youngest child of testator's

son should come of age. and first if a sale was

made during the lifetime of the son, a sum

should be set aside for his support. refers

only to children in esse at the time of tes

tator's death, otherwise the distribution

could not be made during the son's life,

and the second clause would be inoperative.

Sale made on youngest child living at tes

iator's death coming of age. Gehr v. Mc

Dowell. 206 Pa. 100. A devise to one “dur

ing her life. to use and dispose of the same

as she may‘think proper, with remainder

thereof on her decease" to others. Held.

the word "same" refers to the property and

not to the life estate. and that the word

"dispose" includes a conveyance in fee, and

that the word "remainder" is subordinate to

the power of disposition. Hence. the life

tenant may convey the fee in the premises

and the remainder vests on testator‘s death.

subject to be defeated on the exercise of

such power. Woodbrldge v. Jones. 183 Mass.

549. 67 N. E. 878.

so. Absolute devise not limited by sub

<equent clause as to disposition of “any lef‘t."

"ox v. Anderson's Adm'r, l4 Ky. L. R. 1081.

70 S. W. 839. The general purpose of testntor

must prevail over obscure and doubtful lan

zuage In the will. which. standing alone.

might be susceptible of some other meaning.

Gift of third to wife for life. followed by

trusts for children, then over. and gift of

other parts to trustees to pay income to

children during lives and life of longest

liver. held to show purpose of devoting en

tire estate to support of family. Demeritt

v. Young [N. H.] 56 Atl. 1047.

If a general scheme can be found to have

been intended and provided for in the will. it

is the duty of the court to carry it into ef

fect if it can legally do so. Holmes v. Wai

ier. 118 Wis. 409. 95 N. W. 380.

37. Flynn v. Holman, 119 Iowa. 731, 94

N. “C 447. A devise containing a provision

that the devisees shall not sell or incumber

the property until they reach the age of 36

is not repugnant to a provision that if any

of them die without issue his share shnli

revert to the others. since the reversion

will be construed to expire as to each share

when the devisco thereof reaches the age of

2'. Smith v. Issacs. 25 Ky. L. R. 1727. 78

S. W. 434.

88- Smith v. Smith. 24 Ky. L. R. 1964. 72

S. w. 7“. All must be lili'fhflnlzr-d' nnd

given effect if possible. Gueydan v. Mon

tague, 109 La. 38. Under one interpretation

of a will, it contained a prohibited substitu

iion (Succession of May. 109 La. 994), which

will not contravene rule of law, as rule

against perpetuities (Towle v. Doe. 9'! Me.

427). There is nothing inconsistent or re

pugnant in the gift of a life estate with

remainder to a life tenant. even though such

remainder can never come into possession

of the remainderman. Cushman v. Arnold

[Mass] 70 N. E. 43. If apparently contra

dictory clauses may be reconciled and accom

modated by a reasonable construction so

that both may stand. such construction

should be adopted (In re Donner's Ex'rs [N.

J. Prerog.) 65 At]. 1104), as should a con

struction which will render them supple~

mentary instead of contradictory (Id.). Spe

cific legacies will be regarded as expinnu~

tions of or exceptions to a general legacy

of all testator's property, and both will

stand. immaterial which comes first. A

specific bequest of certain specific goods and

chattels in the second clause of s will held

not to be revoked by a general bequest of

all 01‘ testator's property in the third clause.

id. That which will suspend power of alieu~

ntion will not be sustained. Coon v. Coon.

38 Misc. [N. Y.] 696. Courts will endeavor

to reconcile two inconsistent clauses rather

than ignore them or declare both void and

uncertain. After a specific devise of realty.

n. devise of all the estate to another for life

will be construed to mean all the remainder.

in re VVillis' Will [R. I.) 66 Atl. 889. Pro

vision giving daughter life estate in case she

survives or is divorced from her husband.

and provision giving her absolute title in

case she outlives her husband. held not so

repugnant as to abrna'ate the condition in

the first clause on which she was to have a

life estate, it appearing at the time the

question arose. the contingency of the bus

band's death had not arisen. Ellis v. Birk

head. 30 Tex. Civ. App. 529. 71 B. \V. 31

Applies to testamentary trusts as well as to

any other disposition. Holmes v. Walter. 118

Wis. 409. 96 N. W. 380.

80. In relation to statute to prevent laps

ing of legacies. Shumaker v. Pearson. 67

Ohio St. 330. 66 N. E. 1005.

40. Where there is an absolute devise

followed by a devise in trust to another for

a term of years. then to pay over to the first

devisees. the later clause prevails. Harri.

v. Ferguy. 207 Ill. 634. 69 N. E. 844; In re

Donner's Ex'rs [N. J. PrerogJ 66 Atl. 1104.

Two clauses must refer to same subject

matter and be clearly inconsistent. In re

Philiips' Estate, 205 Pa. 504. A discretionary

power of sale for support of the devise. for

life held not to control a subsequent direc_

tion to sell sufficient to pay mortgage. Dana

v. Stafford [Vt] 66 Atl. 85.
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the later clause will be so construed as to support testator’s distinctly announced

main intention.“ A will or a part thereof will only be declared void for uncer

tainty when, after the admission of all evidence allowed by law to be admitted,

the court is unable from the face of the will and the consideration of such evidence,

to determine testator’s intention.“ A devise giving the same interest as the dev

isec would have taken by descent is void."

The law favors equality among children in the distribution of estates.“ The

heir is never to be disinherited except by plain words or necessary implication.“

Where a bequest has been made to one towards whom testator had placed himself

in loco parentis, that construction must be given it which is most favorable to the

donee.“

the ordinary rules."

The fact that beneficiaries under a will are not relatives does not change

The construction given to a will by the members of the testator’s family is

entitled to weight in arriving at the true interpretation of the will."

As to Ema—Intention relates to time of execution."

as of testator’s death.“°

The law will be applied

ii'ords will be git-en their natural and ordinary meaning,“ as called for by

the whole instrument," having respect to the legal skill of the draughtsman“ ap

In re Donner‘s Ex’ra [N. I. ProrogJ

55 Atl. 1104. Subsequent expression, in order

to limit clearly expressed intention. must

be clear. In re Campbell‘s Estate [Utah] 76

Pac. 851.

43. Tobin v. Tobin [Ind.] 69 N. E. 440.

48. Biggerstatt v. Van Pelt, 207 111. 611.

69 N. E. 804.

44. Ward v. Stanard. 82 App. Div. [N. Y.]

386. Prasumption that no discrimination

intended. Devlse of all land above a certain

line and on a certain branch held to include

whole tract above such line in the vicinity

of the branch. though some 0! it extended

across a. ridge onto other branches of the

main stream. Hatfield v, Estep. I4 Ky. L.

R. 2249. 73 5. 1V. 789.

45. Legacies will not be charged on the

real estate in the absence of such words or

implication where result would be to disin

herit heir. In re Espy's Estate. 207 Pa. 459.

Deviae over in case of death raters to death

during testator’a lifetime. Kohtz v. Eldred.

208 Ill. 60. 69 N. E. 900. Interpretation pre

ferred which approximates closest the legal

order of distribution. A devise "of my three

(31 unimproved lots lying next to the cor

ner," it appearing that testatrix owned only

two lots on the corner. the third being the

home lot and separated from the two by an

intervening lot, was under the evidence held

Miller v.

4|.

not to include the home lot.

liirsch, 110 La. 269. Unless court aflirma

lively convinced that devise intended.

Young v. Quimby, 98 Me. 167. It must not

only appear from the will that testator did

not intend heir to take any portion of the

estate. or that he intended him to take onl_v

a specified portion, but the will must also

give the property to someone else. Meiners

v. Meiners [Mo.] 78 S. W. 795. Estate by

implication. Brown v. Quintard. 177 N. Y.

75. 69 N. E. 225. Law favors construction

which will prevent disinheritance of the

issue of a remainderman who may die dur

ing the existence of the precedent estate.

Manhattan Real Estate 6‘; Bldg. Ass'n v.

Cudlipp, 80 App. Div. [N. Y.] 532. Every

presumption is against an intention to dis

inherlt direct descendants. _A testatrlx de

vised property to any children that a 13

year old “might have." This is not con

strued to mean at the date of the will. but

any time in the future. In re Maloney. 41

Misc. [N. Y.] 539. And see In re Vilsack‘s Es

tate, 207 Pa. 611. Remainder not disposed of

goes to heirs. Shaner v, Wilson, 207 Pa. 550.

46. In re Jacoby's Estate, 204 Pa. 188.

47. Such a will need not be construed

with special reference to the rights of the

heirs at law. Hunt v. Phillips [Wash.] 75

Pac. 970.

48. Not controlling.

79 App. Div. [N. Y.] 174.

40. In re Warner's Estate. 39 Misc. [N.

Y.] 432. The fact that a contract. power

of attorney and will were all executed at

the same time and contained similar pro

visions did not require their construction

as a single instrument. Spence v. Huckins,

208 Ill. 304, 70 N. E. 289. A will executed

in 1895 directing payment of all direct and

collateral inheritance taxes from corpus of

estate, held not intended to include payment

of internal revenue taxes on legacies under

act Cong. June 13, 1898. In re Baker‘s Es

tate, 21 Pa. Super. Ct. 538.

50. It consistent with law at time of his

death. Stirnptcr v. Carter, 116 Ga. 893.

51. According to common lntendment.

Truesdell V. Darnall, 24 Ky. L. R. 2164, 73

S. “I 755. Popular rather than technical

meaning. Jabine v. Sawyer, 26 Ky. L. R.

1436, 78 8. W. 140. Should not be given tech

nical meaning where apparent that scrivencr

was not acquainted with legal forms. Smith

v. Smith, _24 Ky. L. R. 1964. 72 S. W. 766.

Natural and reasonable meaning. In re

King's Estate, 205 Pa. 416. Not applicable

to formalities of execution and certain words

necessary to give effect to intention. Young

v. Quimby. 98 Me. 167.

52. Are to be taken in sense indicated

Smith v. Bartlett,

by whole instrument. Roberts v. Crume,

173 M0. 572. 73 S. W. 662; Underwood v.

Cave, 176 Mo. 1, 75 S. “Y. 451; Meiners v.

Mainers [Mo.] 78 S. W. 795. In the light of

the circumstances of each particular case.

Canflcld v. Canfieid [C. C. A.] 118 Fed. 1.

“'ords having naturally an unlimited
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parent on the face of the will.“

by the context."

Technical words will be taken in a technical

sense," unless a contrary intention is clear.“

ing as elsewhere where used in the will.“

Words will be given the same mean

Disinheriting clauses may be limited

The ordinary rules of grammar will control," unless a contrary intent ap

pears.

Technical rules of construction may be disregarded to reach the intent,“ and

precedents may be ignored,“1 to which end “and” and “or” may be interchanged."

If necessary, punctuation may be disregarded or supplied," words and clauses

transposed,“ and omitted words supplied,“ or the several pages of the will read out

meaning may be given a limited one, if from

the whole instrument it reasonably appears

that testntor so used them. In re Donner's

Ex‘rs [N. J. Prerog.] 55 Atl. 1104.

Illustrations: Survivors not construed as

meaning others. Vi'ilson v. Bull, 97 Md. 128.

The word "also" may mean "item." A gift

to wife of "all my shares in railroad or

other corporations, also all notes and other

securities. also all my right in and to my

pew in said ' ' ' church and to the

parsonage and shed during her life, and then

to go to" others, conditioned on payment of

two other bequests. passes an absolute es

tate in the personalty on payment of the

bequests. the word "also" being equivalent

to "item." Twiss v. Simpson. 183 Mass. 212.

66 N. E. 795.

5:. Ward v. Stanard, 82 App. Div. [N. Y.]

386.

54. Flynn v. Holman. 119 Iowa. 731, 94 N.

W. 447.

55. Intention must be carried into effect

unless he uses terms which have a definite

and settled meaning in the law. In such

case such terms must be given such mean

ing. Hawthorn v. Ulrich. 207 Ill. 430, 69 N. E.

885. When words are used which have a set

tled legal meaning. full effect must be given

them unless it is perfectly clear that tes

tutor did not so intend. “Heirs of the body"

construed as Words of limitation. Teal v.

Richardson. 160 Ind. 119. 66 N. E. 435. Heirs

same as issue. Harkerortd v. Bass [Miss]

36 So. 537. Heirs. 'l‘owle v. Doe, 97 Me.

427. "Heirs" construed as meaning those on

whom law casts realty on death of ancestor.

and “legal representatives" as next of kin.

Howell v. Gifford. 64 N. J. Eq. 180.

56- Imrnaterlal whether used by lawyer

or layman as scrivener. Graham v. Abbott.

208 Pa. 68: Brett v. Donngle's Guardian, 101

\‘a. 786; Allison v. Allison‘s Ex'rs. 101 Va

537.

57. Meaning of word "remainder" in om

rinuse limited by another clause giving lifI'

estate. Biggerstaii' v. Van Pelt, 207 Ill. ‘11.

69 N. E. 804.

58. That one excludes his heirs, stating

that they are already provided for. does

not warrant construction of the will pre

cluding such heirs from inheriting in any

event. Will not warrant the changing of a

bequest to individuals into a bequest to a

141 Cal. 482.r‘lass. in re Hittell's Estate.

75 Pac. 58.

59. Twill v. Simpson, 188 Mass. 218. 66

N. E. 795.

Illustration-l Residuary clause held to be

r\rlerativs only in case testator's wife died

before him. Schumncker v. Grammer. 200

ill. 48. 65 N. E‘ 7'12. Ry first climate of will

testator devised land to G. “and his heirs."

providing that it should not be subject to

sale or liable for devisee's debts. but to de

scend to his bodily heirs, and in case he had

none, to his brothers and sisters. By the

next clause, he devised land to H.. "on the

same principles" as that of 6.. “not being

subject to sale. transfer." etc. Held. that

the words “on the same principles" did not

refer to the words “and his heirs" in the

first clause. but to the words prohibiting the

sale of the land and providing for their de

scent. Turner v. Hausa. 199 III. 464, 65 N.

E. 445. Will giving a house and lot to

widow. with household furniture. etc.. also

money that might be deposited to testatm-‘s

account in bank “during the time of her nat

ural life and after her death to be divided“

among his heirs. construed and held that the

limitation to widow‘s life applied only to

hank accounts, and that she took a fee in

the house and lot. Zimmerman v. Mechan

ics’ Sav. Bank. 75 Conn. 445.

60. Bradbury v. Jackson, 97 Me. 449.

01. Each case must be decided on its

own facts, looking at the language of the in

strument and the surrounding circumstan

ces. Emery v. Bwasey, 97 Me. 136; In re

Martin, 25 R. I. 1. Precedents of little value

except where words have acquired definite

meaning from long construction. May not he

even then. Vi'iggins v. Wiggins [N. J. Eq.]

56 Atl. 148.

Precedent. of slight weight A devise h3

codicil to grandchildren of the share the

deceased father would have been entitled to

held subject to trust created by the will.

Lawrence v. Barber, 116 Wis. 294. 9! N. W.

30.

62. If G. "and" H. shall die without

t-hlldrcn. held to mean if either G. "or" ll.

shall die without children. Truesdell v.

Darnell. 24 Ky. L. R. 2164. 78 8. W. 765. "Or"

held not to mean "and." Taylor v. Taylor, 118

lows, 407. 92 N. W. 71. Will not he so con

strued as to prevent great grandchildren

from sharing equally with grandchildren.

Reynolds v. Reynolds. 65 S. C. 390.

68. Flynn v. Holman. 119 Iowa. 731, 94 N.

W. 447; Hauser v. Craft [N. C.) 46 S. E. 756.

Must be if in conflict with the scheme of tee

tator as gleaned from the will or if it pro

vents ascribing to words employed their or

dinary meaning. Lewisohn v. Henry. 9! App.

Div. [N. Y.] 532. The position of a comma

cannot be considered in determining inten

tion. Reynolds v. Reynolds. 86 B. C. 390.

64. in re Dnnne-r‘s Ex'rs [N. J. Prerog.)

55 Ail. 1104. Words transposed. Flynn v

Holman. 119 lows. 731, 94 N. W. 447.

.5. Flynn v. Holman. 119 Iowa. 781, 04

N. W. 447. if it appears from the face of
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of the order as numbered.”

supply conjectural omissions."

Meaningless words will be dropped rather than to

In case of ambiguity," the circumstances surrounding testator when the will

was made may be considered.“ but not later conditions which could not have been

i'orescen.’°

the instrument that testntnr has not com

pletely or accurately expressed his meaning.

words which have clearly been omitted may

be supplied. in order to carry out his evi

dent intention. The words "without issue"

inserted in a devise to one and in case of

his death before arriving at a certain age

then over. Dulaney v. Dulnney. 25 Ky. L.

R. 1659. 79 S. W. 195; In re Pope's Estate

[Minn.] 97 N. W. 1046.

.0. A will is to be read in such order

of page-s or paragraphs as the testator man

ifestly intended and the coherence and adap

tation of the facts clearly require. In re

Morrow's Estate. 204 Pa. 479. Mere num

bering of pages not conclusive as to order.

In re Duke's \\'ill. 75 App. Div. [N. Y.] 403.

67. “'here testntor devised his property

to “such of his brothers and children" held

the words "such of" will be dropped rather

than supply the words "as survive my wife“

or their equivalent. Child v. Child [Mass]

10 N. E. 464.

Hi. Reynolds v. Reynolds. 65 S. C. 890:

Harvey v. Kennedy. 81 App. Div. [N. Y.]

261; In re Martin. 25 R. 1. 1. Not unless some

provision or clause is so ambiguous in the

language used as to make the intention of

the testator doubtful. Roberts v. Crume.

173 M0. 572. 73 S. W. 662. Environment may

be considered whore language not absolute

ly clear. Morris v. Hall. 102 Mo. App. 449,

76 S. W. 725. The court may resort to ex

trinsic evidence to learn the conditions un

der which the will was made to enable him

to view the subject from testator‘s stand

point. but the testator's meaning must then

he found from the will itself. Meiners v.

Meiners [Mo.] 78 B. W. 795.

“- Roth v. Rauschenbusch. 178 M0. 582.

73 S. W. 664: Underwood v. Cave. 176 Mo.

1. 75 S. W. 451: Simmons 1. Cabanne, 177

M0. 336. 76 S. \V. 618: Tobin v. Tobin [Ind.]

69 N. E. 440; Bauernschmidt v. Bauern

schmidt. 97 Md. 85; Smith v. Smith, 24 Ky. L.

R. 1964. 72 8. W. 766: Flynn v. Holman. 119

Iowa. 731. 94 N. W. 447: Blinn v. Gillett. 208

Ill. 473. 70 N. E. 704. Including situation

and condition of the estate. testator's rela

tions to his family and beneficiaries. and

their situation and condition. Fritsche v.

Fritsche, 75 Conn. 285. The language used.

the extent of the estate. the mode of life

in which his family have been reared, and

the means provided by him in his lifetime

for their culture and happiness. are to be

considered. Dana v. Dana [Mass] 70 N. E.

49.

Illustrations: To show mistake in descrip

tion of realty. Pate v. Bushong. 161 Ind.

533. 69 N. E. 291. Circumstances surround

ing execution and connecting parties and

property devised with the testator and the

will itself. Bradbury v. Jackson. 97 Me.

449. Fact that testator had no children.

that life tenant was his second wife, and

that his property was not large. may be

considered in determining whether she has

power to convey fee in land devised. Wood~

bridge v. Jones. 183 Mass. 549, 67 N. E.

Extrinsic evidence is admissible to explain latent ambiguities," but

878. Pecuniary circumstances and family

and social relations may be considered.

\Viggina v. Wiggins [N. J. Eq.) 56 Atl. 148.

Disposition subsequently of property re

ferred to is admissible and material for the

purpose of applying the terms of the will.

Blair v. Scribner [N. J. Eq.] 57 At]. 318.

70. Where personalty was sufi‘lcient to

pay legacies when will was made. fact that

it was later converted into realty cannot

operate to show implied intent to charge

them on realty. Harvey v. Kennedy. 81

App. Div. [N. Y.] 261.

71. Hanley v. Kraftczyk. 119 Wis. 352. 96

N. W. 820. Arising dehors the instrument.

Brown v. Quintard. 177 N. Y. 75, 69 N. E.

225.

A demurrer to the complaint in an action

to recover a legacy under an ambiguous

will. addressed to the legal sufliciency of the

will on its face and not to the absence of

allegations tending to sustain the construc

tion contended for by plaintiff should not

be sustained. the determination of ambigu

ities being a matter for extrinsic evidence.

l-‘ritsche v. Fritsche. 75 Conn. 235.

To identify subject-matter of a bequest

or devise. Stocks bequeathed. In re Frahm's

Estate. 120 Iowa. 85. 94 N. W. 444. Where

no such property exists or where that de

scribed does not belong to testator. In re

Pope's Estate [Minn.] 97 N. \V. 1046.

Descriptions of lsndt To show mistake

in description of realty. Pate v. Buslmng.

161 Ind. 533, 69 N. E. 291. Evidence to iden

tify land “on which I now live." and the

“balance of my real estate." admissible. To

bin v. Tobin [Ind.] 69 N. E. 440. By supply

ing number of township and range and name

of state and county. Flynn v. Holman. 119

Iowa. 731. 94 N. W. 447. Will described the

land as in section 21. particularly describ

ing the boundaries. and there was no land

so bounded in that section. but was in sec

tion 22, which land was owned and occupied

by testator. Henley v. Kraftczyk. 119 Wis.

352. 96 N. W. 820. Devise of “the lot ad

ioining with two storied frame house on

it" held not to include a contiguous lot.

Thomas v. Scott. 24 Ky. L. R. 2031. 72 S. W.

1129. Location of “Dickens land" and “Mi

cajah Anderson" land to be determined by

outside evidence—burden of proof. Harper

v. Anderson. 132 N. C. 89. Where. in a

devise of real property. the description did

not cover land owned by the testator, the

description was not subject to correction.

In re Lynch's Estate, 142 Cal. 373. 75 Pac.

1086. A devise of “one-half the remainder

of my farm including the house." is not too

indefinite to be aided by parol evidence.

to locate the land. Bell v. Couch, 132 N. C.

346. The question of the situation of land

with reference to a dividing line mentioned

in a. will. in a suit to recover a devisee‘s

share under a will, held to be for the Jury.

McLean v. Bollard, 181 N. C. 275.

To show whether a child was intentionally

omitted: The burden of showing that omis

sion by mistake is on the child under statute
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not to supply, contradict, enlarge, or vary the terms of the instrument.” Neither

declarations of the testator," nor a revoked former will, are admissible to show

testator’s intent,“ but letters from testator to executors, explanatory of subsequent

conditions, are proper."

The will and codicils are to be construed as parts of the same instrument and

the former should not be disturbed further than is necessary to give effect to the

latter."

providing that when it appears that child

was omitted by mistake. he shall have same

share he would have had it losintor had died

intestate [Neb. Comp. St. 1903. c. 23. 9 149‘.

Cobley‘s Ann. St. 1903. i 5014]. Brown v.

Brown iNebJ 98 N. W. 718.

To identify the beneficiaries designated by

a will. Jay v. Lee. 41 Misc. [N. Y.] 13.

Mistake of name. there being words of desig

nation. Reformed Pres. Church of North

America v. McMillan, 31 Vi'ash. 643. 72 Fee.

502. Parol evidence that testator was a

member of the Methodist Episcopal Church

and had contributed to the support of the

foreign missionary work carried on by that

denomination is admissible to show that

a bequest to the "Foreign Missionary So

ciety" was intended for the “Missionary

Society ot the Methodist Episcopal Church."

which is the corporate name of the society

having such work in charge. In re Amber

son‘s Estate. 204 Pa. 397. A claimant may

show that while the name by which he is

designated in the will is not his proper one.

yet it is one by which he is known. Second

United Pres. Church v. First United Pres.

Church [Neb.] 99 N. W. 252. Two claimants

exactly corresponding to a name used for

one devisee. ambiguity may be removed by

evidence of circumstances tending to show

which of the two claimants the testator

intended as the object of his bounty. Id.

Belem or debts: To show that legacy

"free from .dehts" intended to operate as a

release of debt due testator. Sharp v.

Wightman, 205 Pa. 285.

72. Extraucous facts cannot be injected

for the purpose of placing a different con

struction thereon from that which is the

plain meaning of the language used. Mc

Dufile v. Montgomery, 128 Fed. 105. Not

permissible to prove by extrinsic evidence

some supposed intention not expressed in

the will nor fairly implied therefrom when

construed In the light of all surrounding cir

cumsmnces. Hanley v. Krai‘tczyk. 119 Wis.

352. 96 N. W. 820. A court may not reform

a will by changing the language or adding

provisions not written therein. llnnley v.

Krnficzyk. 119 “'is. 352. 96 N. W. 820.

Not ntlmisnlhle to explain ambiguities Ip

pllrent on the lace of the will: Smith v.

Smith. 24 Ky. L. R. 1964. 72 S. “C 766. Evi

dence held not admissible to show that n

devise for life of the "farm on which I now

live" the testalor did not intend to include

a. part of the land on which a son lived pur

suant to an agreement with testntor to give

the same to him. Gentry v. Gentry. 25 Ky.

L. R. 1433. 77 8. l". 1115. “Where words used

convey a fee under rule in Shelley's ease,

Fxtrinlic evidence not admissible to show

that testator intended to convey a life

estate only. Deemer v. Kosslnzor. 206 Ill.

51. 69 N. E. 28. Not admissible to show

what kind OI monument traininr delired.

wm provided for “stiiiahle and proper“ “no

Codicils being later in time revoke inconsistent provisions in the will,"

Expense should be limited to reasonable

amount in view of his position in life and

extent of property. In re Smith. 75 App. Div.

[N. Y.] 339. Evidence that certain children

were teltulor'u favorites inadmissible. “'il

son v. Bull, 97 Md. 128: Reynolds v. Rey

nolds. 65 S. C. 390. The special business

methods or habits of the testator are not

admissible to aid the construction of his

will and to show intention in making be

quests. Blair v. Scribner [N. J. Eq.] 57 Atl.

318: Brown v. Quintard. 177 N. Y. 75. 69

N. E. 225.

73. Gould v. Chamberlain, 184 Mass. 115.

68 N. E. 39.

74. Brown v. Quintard. 1'17 N. Y. 75. 69

N. E. 225.

75. A letter written by testator to dev

iseel. reciting that an enclosed check was

to be paid certain devisees in lieu of a

ground rent devised to them which had been

redeemed after the will was made. though

not in testamentary form or enforceable as

a. gift. may be considered in determining tes

tator's intention. Joynos v. Hamilton [Md]

57 At]. 26.

10. Bassott v. Nickerson. 184 Mass. 169.

68 N. E. 25; Cushman v. Arnold [Mass] 70

N. E. 43; Herzog v. Title Guarantee & Trust

Co.. 177 N. Y. 86. 69 N. E. 283; Cruikshank

v. Cruikshank. 39 Misc. [N. Y.] 401: Grizgs

v. Grigcrs. 80 App. Div. [N. Y.] 339: Ward v.

Stanard. 82 App. Div. [N. Y.] 886. Will

construed and held not to include the wife

of a legatee as a residuary legatee from the

fact that she was mentioned in a subsequent

codicil to the will which disposed of part

of the residuary estate. Kehan v. Graham.

1115 Ala. 585.

71'. Where a. will gave all the tostator‘a

property to the wife for life. with full power

to dispose of it. and any undisposed residue

to one son. and n codicil directed such resi

due to be distributed equally among all the

children, hold. construing will and codicil

together. the wife's power over the property

was not roVoked by the language of the

mdieil. Dexter v. Gordon [Mlch.] 98 N. \\'.

1016. A codicil giving a daughter an an

nuity and her children. upon her death. a

certain sum. held not to supersede a devise

Riven by the will proper. Hot-log v. 'l‘ltlo

Guarantee & Trust Co.. 86 App. Div. [N. Y.]

549. A codicil giving the ground rent to

.levlsees of land devised by the will operates

as a revocation of the devise. and the dev

isees are not entitled to the part consid

eration paid on the making of the lease.

.ioynes v. Hamilton [M11] 57 Atl. 16. TM

tator devised a lot in fee to his grandchil

=iren and later. in consideration of 8600.

leased it subject to a ground rent. By a

subsequent cmlloil. he revoked the previous

devise and provided that the grandchildren

were to have the ground rent on the lot.

lleld that they were not entitled to the

S500. ld. A malicilwherehy teatatrix ratified
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or so far modify them that both may stand.“

Conditions on gifts in the will are not applied to gifts in theadditional gifts."

cod ieil.”

(§ 5)

ferring to a specific property carry \vliat belongs to it.“

They may be construed as making

B. Designations and descriptions of pro/H‘r/j/ or funds—“'ortls re

.-\ tlcvisc of all “real (is

tate” will include land in llosscssion of tcstator under slict-iil's ccrtiii‘atc of sale.

under execution and before expiration of time of rt-tlcinption." A bequest of

stock in a corporation will he ct-mstructl as a bequest of the particular shares owned

by testator,“ and will lllt'llltlt‘ ill\'ltlt‘llilS declared after testator's death," and in-

eludes that, the certiticatc of which rcniainctl undelivered.“ The. will speaks as of

the date of tcstatot's death in reference to property, and until that time the

specific subject of the gift is llllltlt‘llililt't

estate includes after-acquired property," unless a contrary intent appears.“

and confirmed her will “except as herein

changed" left a legacy in an item of the

will not mentioned in such codicil in force.

Kelley v. Snow [Mass] 7" N. R. 89. .\

codicil revoking the disposition of the resid

uary estate among persons named. omitting!

the name 0! one of the legatees under the

will. controls. and such legatee is not en

titled to share. in the estate. In re Scott‘s

Estate. 141 Cal. 485, 75 l'ac. H.

78. Where testator gave a legacy of a

certain sum to his mother from the money

“now in my safety deposit box." a codicil

giving a small sum to another therefrom and

"all money left in my safety box" to his

wife. held not to show an intention to re

voke the IPI-IJU‘Y given to the mother. but

to give his wife. what was left after the

two legacies were paid. Hubbard v. Hub

bard. 198 III. 621. 64 N. E. 1038.

7D. “'hcre testator devised to his wife

one-third of his realty. and in a codicil gave

her his rights in a particular house and lot

the latter devise will be construed as being

in addition to that in the will. and should

also be included in the total used as a

basis for calculating the wife's third. Such

is the natural meaning of language used. the

presumption of law and the evident inten

tion of testator. Blakeslee v. Pardee [Conn.]

66 Atl. 503.

80. A restriction on sale of

by will held not to show an

strict sale of different land

land devised

intent to re

given to same

devise by codicil. Dougherty v. “'ellinger.

207 Pa. 601.

81. A gift of “III? farm” includes the

homestead and outlying lots used in con

nection therewith by testator as a farm.

Had referred to whole tract as "farm" when

describing it to real estae agent for purposes

of sale. Scovllle v. Mason lt‘onn.] 57 Atl. 1H.

&. Morgan v. Joslyn l.\1inn.] 9? N. W'.

449.

83. “'here testatrix at the time of mak

ing her will owned 20 shares of stock in a

particular corporation giving the shares to

each of two legatees and at her death owned

but 10 shares. in the absence of evidence that

she intended to give 20 shares whether she

was the owner or not. the legatees will take

five shares each. Drake v. True [N. H.] 56

Atl. 749.

84. Blinn v. Gillett [111.] 70 N. E. 704.

86. Stock held to pass under will. though

certificate not. delivered to testator before

his death. it having been issued and appear

2 Curr. Law—1 33.

].I1

Hence a general devise of all of the

Gen

ing on the hooks, and having been left with

the company under an agreement between

testator and the company. Fact that the

stock was convertible into bonds and- that

company had agreed to issue its promissory

note therefor immaterial. In re Frahm's lis

tate. 120 Iowa. 85. 94 N. “7. Hi.

86. In re. W'arnes' Estate, 39 Misc. [N. Y.]

$32. A gift of "all the property I possess,

real and personal. movable and immovable."

is a universal legacy and the legatee takes

all the property owned by testatrix at her

death. Thomas v. Blair, 111 La. 678. Unless

contrary intent appears. legacies payable

ten years after testator’s death to children

of a daughter at that time. Voorhees v. Ot

terson [N. J. Eq.] 57 Atl. 428.

87. If it reasonably appears from the will

that testator so intended. Carrel v. Carrel. 2i

tihio Cir. Ct. R. 416. \Vhere the will shows

an intention to dispose of all of the estate.

“I ' ° ' devise ' ° ' all my real

° ° ° estate, of whatsoever nature or kind

soever. and wheresoever situated" held to

pass all the testator's real estate, whether

acquired before or after the making of the

will. Clayton v. Hallett. 30 C010. 231, 59 L.

R. A. 407, 70 Fee. 429. \Vhenever the inten

tion to so provide is clear and explicit [Iowa

Code. 5 3271]. Where the will referred only

to specific tracts of land and contained no

general devise or residuary clause. realty ac

quired after the execution of the will passed

as intestate property. Flynn v. Holman, ll'J

Iowa. 73 . 94 N. \V. 447. Depends upon the.

intent of testator which must be clearly

manifestcd and not rest upon conjecture.

.\ct Congress Jan. 18. 1887. Crenshaw v. Ale-

Cormick. 19 App. D. C. 494. Policy of life

insurance acquired after execution of will

held to pass under general devise of all of the

estate. both real and personal. Laughlin v-..

Norcross. 97 Mel 33. Code. Q 2141 declares

that a will shall be construed to read as if

eXeeuted immediately before death. “'here

a. testator devised all land lying south of

.1 specified line. and thereafter and two years

before his death purchased other lands south

of such line. such lands were included in

the devise. Reference to the number of

acres in the tract held immaterial, and also

fact that it was described as “all that tract.

south of said line.” Brown v. Hamilton [.\'-.

C.] 47 S. E. 128. Fact that an absolute tie-

vise is followed by a particular description

does not change the rule. Durhoraw v. Dur

boraw. 67 Kan. 139. 72 Pac. 566.

.-i
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eral words preceding or following enumerated articles should be limited to things

eJusriem generis, unless they occur in a general bequest in a residuary clause, or

the will does not contain a residuary disposition.” A gift of specific articles pre

ceding or following a general gift of all testator’s personalty will be construed as

an exception from the operation of the general gift.” Errors in the description

of the property will not avoid the gift if, after rejecting such errors, enough re

mains to show what was intended,m or if it can be aided by extrinsic evidence."

The presumption is that testath intended to devise his own realty.” Particular

words recently construed are collected.“ “All my estate” may mean every sort of

property,” but words descriptive of one kind will not include converted realty or

personalty unless such an intent appears.”

m. A devise of "the home farm on which

i now reside. known as the D. term" does

rot [7358 land acquired after the execution

ei.’ the will and added to such home farm.

Contrary intent appears in such case. Pep

per .v. Pepper. 25 Ky. L. R. 155. 74 B. W.

253. A codlcll ineffectual to pass realty held

not to be resorted to to show that testator

intended after-acquired property to pass by

the residuary clause in the will. Crenshaw

v. McCormick. 19 App. D. C. 474.

80. A bequest of “all my law business,

lmvbooks. papers safe. bookcases, and oillce

furniture and all property pertaining to my

business." held not to include claims for

legal services. In re Northup's Will. 87 N. Y.

S. 318. A gift of a residence with all its

contents, "furniture. bedding. silver, every

thing in and about the premises, all person

al property wherever it may be." held to in

clude tangible personalty only, such as is

described. and not to include bank stocks and

ehoses in action. Bond v. Martin's Adm'rs,

25 Ky. L. R. 719. 76 S. W. 826.

00. Flynn v. Holman. 119 Iowa. Hi. 94

N. W. 441. Where by will certain described

lands were devised to designated children

and the testator‘s remaining land, which he

described as being within certain bounds.

was devised to his other children, held this

last devise was in the nature of a residuary

devise at all the remaining lands and did

not limit the devise to the land lying with

in the designated boundary lines. Smith

v. Bartlett. 79 App. Div. [N. Y.] 174.

01. False number oi! section rejected. Pate

v. Bushong. 161 Ind. 588. 69 N. E. 291; Tobin

v. Tobin [Ind.] 69 N. E. 440. A bequest of

20 shares of Carthage National Bank stock

construed as 20 shares of Central National

Bank stock. where the former stock had

already been bequeathed and the testator

made no other disposition of the latter

sinr‘k owned by him. Waters v. Hatch [Mo.]

79 S. W. 916.

in. See ante. ! fin.

itll. in re Pope's Estate [Minn.] 97 N. \V.

in“; Pate v. Bushong, 161 1nd. 533, 69 N. E.

291.
in. A bequest oi the income from all cor

porate stocks will not include Income from

railroad debenture certificates convertible

into stocks at a future time and at the option

of the holder. Connecticut Trust & S. D.

Co. v. Chase. 75 Conn. 088. Gift of “all my

monevs, bonds, notes and money in savings

banks." held to include railroad stock and

scrip. which was the product and avails of

the bonds. such being testator's evident in

"m "i gathered from the scheme of the

will. Scoville v. Mason [6a.] 57 Atl. 114.

A bequest of “house-hold furniture" includc=

silverware. but not garments and clothing.

id. A testator gave one a life estate in

certain premises occupied by him, together

with the use of the furniture therein. .\

portion of the premises was occupied by him

as a residence and a portion by a bank

paying a rental. Held, the housekeeper ac

quired a life estate in only that portion occu

pied as a residence. In re Handley's Estate

[Pa.] 57 Atl. 755. The words “and money

received by her from banks which have some

into voluntary liquidation" read into a clause

by which hank stock and money arising

from the sale thereof were devised. Blinn

v. Gillett [Ill.] 70 N. E. 704. A gift at the

proceeds at the “sale” oi’ property not oth

erwise disposed of will not include mone)’

on deposit in a bank. City of Huntsville v.

Smith. 131 Ala. 8822. A purchase-money note

and mortgage will not ordinarily pass under

a gift of all loans secured upon real estate.

Not loan in strict sense of term. Connecticut

'l‘rnst & S. D. Co. v. Chase. 75 Conn. 683.

Where hunk stock or the proceeds from the

Hill!" thrrco! are devised in one way and the

residue of the testator's personal property

other than bank stock is devised in another.

held first clause included money received

from banks which had gone into voluntary

liquidation. Blinn v. Gillett [Ill.] 70 N. E.

704.

A will authorizing a sale of “building lots"

for support of testairlx's husband does not

authorIZe a. sale of property whereon a

buildan had been erected during her life.

time. Dana v. Stafford [Vt.] 56 Atl. 88. A

devise of "the. undivided west half of the

northwest quarter of the southwest, and the

south half of the southwest quarter of the

northwest quarter," held to pass the whole

of the west half of the northwest quarter of

the southwest quarter. and the whole of the

south half of the southwest quarter of the

northwest quarter. the word "undivided"

qualifying the words "west half." lhfltlilh

meaningless. Wright v. “'right [Iowa] 98

N. W. 472. A devise of all lands on the

west side of a stream to one devise-e and

all of the testator's remaining land to other

devise-es. held. the first named devisee's prop

eriy extended only to the west bank of the

river, the land under the river passing to

the last mentioned deviseos. Smith v. Bart

lett. 79 App. Div. [N. Y.] 174.

95. Where the will gave all the property

to testator's children. a codlcil executed

after death of a child giving grandchildren

a certain share in "all my estate" hold to
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Intention to exercise pou‘er."—-A mere general disposal of all property does

not alone include a power of appointment.” A reference to a power shows an in

tention to execute it.”

(§ 5)

ited to their common meaning.‘

exclusion of certain individuals.‘

(1'. Designations or descriptions of persons, purposes, eta—Particular

words will be given such meaning as the intent shows.‘ Express purposes are lim

A purpose wholly charitable is negatived by the

Persons need not be named if they are ascer

tninable,‘ e. g., by reference to other parts of the will,“ or to functions or charac

teristics.‘ A gift to a class to be ascertained is certain.’ The words “heirs,”

"issue." “kindred,” “children” and the like are so frequently words of limitation

that the cases construing them have been collected elsewhere.a

Gifts to charities may be upheld in most states unless there is uncertainty in

both the taker and the purpose.‘

Include both household goods and homestead

property. Lawrence v. Barber, 116 Wis. 294.

93 N. W. 30.

II. A bequest of one-half of the personal

ly absolutely and one-half for life held not

intended to include a part of the proceeds

of realty converted into personalty for pay

ment of legacies. the legatee having been

devised realty also. in re Woodbury's Es

tate. 40 Misc. [N. Y.] 148.

97. See. also, post. l 5 D_ 12. as to extent

of power; 5 D' 2. as to whether power or

some other interest was given.

I3. Lana v. Lane [Del.] 64 L. R. A. 849.

Note: An exhaustive monographic note

on exercise by will of powers of appointment.

considering not only the intent. but also the

validity and effect of appointment! by will,

is found in 64 l. R. A. 849.

80. “'ill held to execute power of ap

pointment. Intention to do so expressed.

NPPOolt v. Mumby [N. J. Eq.] 54 At]. 406.

Vi'ords "power." "appoint" refer to execution

of a power of appointment given testatrlx

by her father's will. Heinemann v. De Wolf

(R. 1.] 55 Atl. 707.

1. Where there is a devise to an unmar

ried woman and on failure of children to at

tain the age of It years then over to her

husband, the first person answering to hus

band is entitled to take. Jossey v. Brown

[6a.] 47 B. E. 350. Upon a limitation of

blended property to heirs at law of the tes

tator, the persons answering that description

take the entire property. A widow of the

testator whom he married subsequent to the

making of the will was not permitted to

share in this distribution. Allison v. Allison's

Ex‘rs. 101 Va. 537. A devise to "my adopted

daughter," naming her. and giving her name

before adoption,suttlcientlyidentifies the dev

isee. Validity of adoption proceedings im

material. Brack v. Boyd. 202 Ill. 440. 68

N. E. 1073. Where testator in his will de

scribed one as his nephew and not as son

and his children as his “oldest daughter"

and “second daughter," a. devise to “our

children” was held not to include the nephew.

though he had lived with testator and been

treated as an adopted son, but was never le

z'illy adopted. Hamlin v. Stevens, 177 N. Y.

39. 69 N. E. 118. A legacy “to all servants in

my employ at the time of my death" in

cludes servants of all classes. whether me

ninls or not. Ginter' Ex'rs v. Shelton [Va.]

45 S. E. 892.

3. A bequest for the erection of a “monu

As to the other group of states, a gift for a class

ment"_does not authorize the erection of a

“memorial or memorial building." In re 0:

dcn (R. 1.] 55 All. 933.

8. Charitable “or other purposes" but not

to “wife or children" intends a. gift not whol

ly charitable. Hyde's Ex'rs v. Hyde, 64 N.

J. Eq. 6.

4. To persons whom the testator had

designated to the trustees in his lifetime.

held sutllcient. Jay v. Lee. 41 Misc. [N. Y.]

13.

5. Gift of property to "said executrlx" in

last clause of will held to refer to the per

son appointed sole executrix in first clause.

Gnllison v. Quinn, 183 Mass. 241, 66 N. E

961. Where will gave property to certain

named trustees and after creating two trusts

provided "and I hereby nominate. constitute.

and appoint my said trustees residuary lega

iees of my estate." held that the words “my

said trustees" were equivalent to specifying

by name residuary legntees the persons

theretofora named as trustees, and refers to

them as trustees of the previously declared

trusts. Trurikey v. Van Sant. 176 N. Y. 535.

68 N. E. 946.

6. A gift to “the boards of the Presby

terian Church," to be used for certain spec

ified purposes, is a gift to the particular

boards having sue]: work in charge. Harris

v. Keasby [N. J. Eq.] 53 Atl. 555. If a

legacy is given to an individual by reference

to certain characteristics at some particular

time. instead of by name or special designa

tion, the person having the characteristics at

that time is the person entitled to the legacy

and it will then vest in him. Voorhees v.

Otterson [N. J. Eq.] 57 At]. 428. Testator

gave a sum of money to each employe who

had been employed “as long as two years

and less than five years," and a. different

sum to those who had been employed “for

less than two years." Held, that one whose

axgregate service was four years. but who

had been employed continuously for a period

of 16 months only. was in the first class. In

re Becker. 89 Misc. [N. Y.] 756.

7. See post. 9 5 D 5, as to rule of vesting

in such case.

8. For meaning of words "heirs," "chil

dren." "kindred," etc., see post. 5 5 D 1.

9. See Charitable Gifts. 1 Curr. Law. p. 510.

A communieant of the Protestant Episcopal

Church bequeathed 32.000.00 to be divided

equally between “Indian and domestic mis

sions of the United States." There was

nothing to show who was to take the be
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may be upheld where ascertainable and not including general public." If one of

two alternative purposes is valid, a gift for charity is certain.11

A misnomer or variation from the precise corporate name of the beneficiary

will not render the gift void for uncertainty." Characteristics may identify the

one intended of two bearing the same name,“ but will not effect a substitution of a

succeeding corporation.“

(§ 5) D. Words creating, defining, limiting, conditioning and qualifying

the estates and interests. 1. Particular words and forms of expression.—The

words “heirs” and “heirs of the body” are prima facie words of limitation," and

“child” and “children” words of purchase."

quest nor was there any society by that

name. Held, the bequest void for indefinite

ness. Bowman v. Domestic & Foreign Mis

sicoary Soc. of Protestant Episcopal Church.

87 N. Y. B. 621. The Domestic and Foreign

Missionary Society of the Protestant Epis

cnpal Church could not claim it. Id.

Ileld nnflclcntly eertnlnl A will directing

disposition of property for the aid of a

Bible school. for support of missionary

abroad. to aid in carrying on the cause of

“Bible holiness." etc.. and to aid in the sup

port of destitute ministers. held to point out

with reasonable certainty the purposes of

lcstatl'ix and classes of beneficiaries undcr

Ky. St. 1903. I 317. Leak's Heirs v. Leak's

lix'r [Ky] 78 8. W. 471. To provide home for

widows and orphans is definite. Gidley

.-. invent-erg [rt-x. cw. App-l 19 s. w. an.

.\ devise for the benefit of the unfortunate

widows and orphans of a certain city is not

void for falling to designate a definite class.

id. "indigent Israelites" residing in a cer

tain city is a sufficiently definite designa

tion of a class to sustain a charitable devise.

ld. Where executors Wcre made “detainers”

of the estate until a home for widows and

orphans could be organized, a bequest for

that purpose was not void for want of a

t~~mtee. or beneficiary capable of taking.

id. '

IO. Gift for persons sufi'ering from “storms.

floods. tires and other accidental and natural

causes" is not general to the public but

limited to a class. Kronshage v. Varrell

[Wis.] 97 N. W. 928.

11. Where a city charter authorised the.

establishment of frce public schools and the

establishment of hospitals. a devise to the

city to be used for white public schools or

for a city hospital as the authorities should

elect was not Void for uncertainty. City of

Huntsville v. Smith. 187 Ala. 382.

I,- As a gift to "The city of Huntsville"

instead of to "The mayor and aldermen of."

(‘ity of Huntsville v. Smith. 137 Ala. 38!.

Evidence mav be had. Second llnited Pres

m-terian Church v. First United Presbyterian

l‘hurch [Neb.] 99 N. W. 253.

Intention the testt Testntor devised a sum

in trust to the board of directors of an ai~

leged society: there was no society of that

name or purpose in existence. but it being

shown that the testator had taken a great

interest in a society of a similar name which

had started a fund for the purpose alleged

to be the object of the socictv named in the

will, held such society should take the ~le

vise. Reformed Prcsbvtcrian Church of North

America. General Synod. v. McMillan. 31

Wash. 64!. 12 Pac. 50!.

It. The word "unincorporated" In sum.

The words “heirs,”" “heirs of the

cient to distinguish between an incorporated

and an unincorporated association of the

same name. Murray v. Miller, 85 App. Div.

[N. Y.] 414.

14. A testatrix bequeathed property to a

church corporation, which before her death

consolidated with another. Hold. the con

solidated corporation was not identical with

the original corporation so as to be entitled

to take under the will. Gladding v. St. Mat

thew's Church [R. 1.] 67 Atl. 860. The fact

that she made a codicil after the consolida

tion, making no reference to this bequest.

did not have the effect of substituting the

consolidated corporation. id. The fact that

testatrix had been deeply interested and was

a member of a church for deaf mutes to

which she made a bequest does not entitle

a new church formed by a. consolidation of

the iegatee and another to take under the

will. Id.

15. Hailey v. Hengseter. 28 Ohio Ctr. Ct.

R. 504. So unless the will clearly shows an

intention to designate a new class of bene

ficiaries. word "heirs" held not to mean chil

dren. Roberts v. Crume. 173 M0. 572. 18

S. W. 66!. "Heirs of the body." Teal v.

Richardson, 160 Ind. 119. 66 N. B. 435 A

devise to one for life with remainder over

"to the heir or heirs of her body in fee

simple," there being nothing in the will

clearly showing an intent that the Words

should have any other than their strict legal

meaning. passes the fee to the devisee under

the rule in Shelley's case, estates tail being

resolved into estates in fee by statute (Rurns‘

Rev. St. Ind. 190i, I 8878: Rev. 8!. till. I

2958: Horner's Rev. 8t. 1901. 5 2958). id.

The words "nearest," "lawful." "legal," or

similar expressions preceding the words

"heirs" does not alone change it to a word

of purchase. Deemer v. Kcsslnger, 206 iii.

57. 69 N. E. 28.

10. Piper v. Locke, 205 Pa. 816. So unless

different intcrpretation is necessary to ettec

tnate testator‘s evident intent. A devise to

the wife for life, with a provision that at

her death the property should be divi‘led

equally among testntor's children to be held

by them its separate estate for their support

and that of their children. and that at their

death it should descend to their children.

held to give children a contingent remainder

for life with remainder In fee to their chil

dren. which cstates become vested on the

death of the wifc. Jahine v. Sawyer [Ky] 7!

S. W. 140. “’hcre a remainder is given to a

devisee's children. the devisee takes a life

estate only. Simpson v. Reed. $06 Pa. 5!.

But where a remainder limited on a tile es

tate is to go to the general or lineal heirs as

pointed out by law, they are synonvmo'ts
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body,”" “issue,"" “next of kin," or “kindrcd,"'° “dtscendants,”" “children,”"

with "heirs of the body." and. by analogy

with the rule In Shelley's Case. the estate

for life in the first taker is enlarged into a

fee or an estate tall by Implication. Pifer

v. Locke. 205 Pa. 616. In s devise to a

daughter for life only, with remainder over

to her child or childrcn in fee. where the

daughter has no child at the time, the words

"child" and "children" are not designatio

personae. hut comprehend a class and the

daughter takes an estate tail. Simpson 1.

Reed. 205 Pa. 53. .\ devise for lite and on

death "to her children or issue in fee sim

ple" creates an estate in fee tail general.

which under the statute is resolved into a

fee simple estate (P. L. 368]. Pifer v. Locke.

:05 Pa. tit.

IT. Where unexplained by the context.

must be interpreted according to its techni

cal import. Allison \'. .\llison‘s Ex'rs. 101

\‘a. 537. Where "heirs" is used to represent

a. class. includes those who would take under

the statute of distributions. Lee v. Baird.

332 N. C. 765. The fact that an intermediate

life estate is given to one of such heirs is

not sufficient to change such meaning. In

re Cowley‘s Will [Wis.] 97 N. W. 930. In

a devise to wife for life. then to daughter

for life. the portion then remaining to be

divided among “my lawful heirs," held that

lawful heirs meant those persons who at

testntor‘s death were entitled to inherit his

intestate realty. Id. In a devise of real es

tate. does not include the widow. In re

Raleigh‘s Estate. 206 Pa. 461.

May be treated as equivalent to "legatee"

or "devisee"; such was clearly testator's in

tention. Thus where. among others. a. spe

cific bequest in trust was made to D., a

grandson of testator‘s sister. and by the re

siduary clause the remainder of the estate

was directed to be divided among testator‘s

“heirs. the share of' D. to be huld in trust

in the same manner as the specltic bequest

heretofore mentioned." but D. was not an

heir of testator. though he might have been.

he took nothing under the rcsiduary clause.

'l‘a_\ “If v. Perkins [N. H.) 56 Atl. 741.

May be used interchangeably with “chil

dren.” Simpson v. Reed. 205 Pa. 53. In a

devise to one but should he die "leaving no

heirs" then the property to descend to

brothers and sisters. the word "heirs" con

strued to mean "children." since no one

can die without heirs in the strict sense of

the term. Bradsby v. Wallace, 202 Ill. 239.

66 N. E. 1088.

Essentially different from the term “next

of kin." May v. Lewis. 132 N. C. 115. It

may include next of kin. where such was evi

dently the intent of the testator. as in case

of gift of both realty and personaity to

heirs. Hoover v. Smith. 96 Md. 393. In a

bequest of personnlty to one or in case of

his death to his heirs. means next of kin.

Trenton Trust & S. D. Co. v. Dounelly [N. J.

Ed.] 55 Atl. 92.

The words "heirs" and "children" may be

interpreted to mean heirs of the body. In

re \‘ilsack's Estate [Pa.] 5'! Atl. 32. Teststor

gave a life estate to his wife and after her

death the income thereof“ to his sons and

daughters during their natural lives. and

after their death. to their "children" should

they leave any, but should any of them leave

no "heirs," their share was to be divided

between all his grandchildren. Held. that

the words "children" and "heirs" mean

"heirs of the body." and the testator's chil

dren take an estate in fee tall. enlarged by

statute into a fee simple. Id. In a gift to

“heirs or leg-ll representatives" will be con

strued as meaning those upon whom the

law casts the real estate immediately upon

the death of the ancestor. Presumed to have

been used in technical sense. Howell v.

Gifford. 64 N. J. Eq. 180. The words “heirs”

and "children" held to have been used in

their strict legal sense. and grandchildren

included in the former but not the latter.

who-re testatrlx made separate bequests to

each class. Lee v. Baird, 132 N. C. 755. A

will provided that realty devised to four

sons equally should not be sold until the

youngest attained majority. If any died

without heirs of his own the survivors to

take his portion. Held. “heirs of his own”

meant lineal descendants and the mother.

who had been liberally provided for. did not

take the share of a deceased child. No"

does this will create a perpetuity. Coleman

v. Coleman [Kan] 76 Pac. 439. Under a de

vise for life with remainder over to heirs of

testntor, the heirs surviving at the death of

testator take and not those in being at the

termination of the life estate. Allison v.

Allison's Ex‘rs. 101 Va. 537. Where by e.

devise. the residuary estate of a testator is

to be equally divided among his lawful

heirs. share and share alike. the term “law

ful heirs" includes all persons answering

that description at the time of the testator’s

death. Mooney v. Purpus [Ohio] 70 N. E.

894.

18. The words "bodily heirs" mean heirs

of the body. Turner v. Hausa, 199 III. 464.

65 N. E. 445. Where a will makes a gift to

one for life and after his death to the “heirs

of his body." the word "heirs" in a subse

quent clause making a gift to him for life

with remainder to his "heirs, if any he

have“ will be considered as referring to

"heirs of his body." In re Tillinghast‘s

Account [R. 1.] 65 At]. 879. Where the

technical words to create an estate tail are

used. to wit. "heirs of the body." and nothing

appears to show that they were not used

with that intent. they create an estate tail.

In re Tillinghast’s Account [R I.] 55 Atl. 879.

19. "Issue" prima facio means heirs of

the body. Graham v. Abbott [Pa] 57 Atl.

178. If a devise be made to one in fee, and

if he die without issue, or on failure of is

sue. or for want of issue, or without leav

ing issue. then over to another in fee, the

estate of the first taker is a fee tail. which.

it he has issue. passes to them ad infinitum

by descent as tenants in tail. Id. When

used as a Word of purchase. means descend

ants. in the absence of anything to show a

contrary intention. Vi'ilson v. Wilson. 76

App. Div. [N. Y.] 232. A repeated use of the

word "children" after a. devise to a son for

life. with remainder over to his “male is

sue." is a strong indication that the words

were used with the understanding that they

have a different meaning. Id. Word held to

be used as meaning descendants. Id.

30. Used to signify the relatives of a

person, sometimes in the sense of nearest

blood relatives, and at other times in the

sense of relations entitled to take under the
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“representatives,” or “legal representatives,”” will be given their ordinary legal

meaning, unless a contrary intent appears. The word “family” may include an

entire household, all descended from a common stock, their husbands and wives."

.\ will takes effect at the death of the testator,25 hence a. gift to “heirs” will be con

strued as referring to those who are such at the time of the ancestor’s death.“ The

word “children” will generally be regarded as including only children still living

at the time of the execution of the will,” but a gift for the benefit of “our chil

statuie of distributions. “Next of kindred"

held to Include nephewmnd niece of benefi

ciary to the exclusion of grandnephews and

grandnieces. Graham v. “'hitridge [bid] 67

Atl. 609. Kindred means blood relations.

Does not include husband or wife of de

ceased. Tiffany v. Emmet. 24 R. I. 411.

21. "Descendants" means all persons com

ing from the stock or family referred to and

includes all persons answering that descrip

tion at the time fixed by the will for distribu

tion. Levering v. Orriek [Md] 54 Atl. 620.

22. Ordinarily means immediate descend

ants. Tiffany v. Emmet, 24 R. I. 411. In

Kentucky, under a devise to one for life,

and after her death to be equally divided

"between my children than living." the issue

of a child dying before testator are entitled

to his share. Ky. St. N 2064, 4841, changes

common-law rule of construction so as to

make word "children" include grandchil

dren, unless a different meaning is given it

by the will. Ruff v. Baumbach. 24 Ky. L. R.

1167, 70 S. W. 828. Means issue in the first

degree unless a contrary intention appears

on the face of the will. Brett v. Donaghe's

Guardian, 101 Va. 786. A bequest to a second

wife for life remainder to her children by

the testator, and there was one born before

he died. creates a vested remainder in such

child. Allison v. Allison's Ex'rs, 101 Va. 637.

\Viil gave real estate to four sons for life

and the remainder in fee to their respective

"sons." A codicii, executed after the death

of one of the sons. revoked the devise to him

and his “children.” and gave his share to

his three surviving sons and their children

for the like estate and subject to the some

conditions as those mentioned in the will,

that is to say. "to each of my said inst named

sons the one-third part of my real estate

for life. and to their respective children in

fee simple at their decease, respectively."

Held, that the codicil revoked the devise of

the remainder to the grandsons and gave it

to all the "children" of the surviving sons,

Including granddaughters of testator. In re

Tibby’s Estate. 207 Pa. 643. It will not be

held to include grandchildren unless such a

construction is necessary to give effect to

the words of the will or the evident intent

of the testator. Tiffany v. Emmet. 24 R. 1.

4i]: Brown v. Brown [Neb.] 98 N. W. 718.

May be used in the sense of heirs of the

body or issue. Simpson v. Reed. 205 Pa. 53.

The word "children" in a clause. giving an

income to one and his children so long as

they live. will not be construed as meaning

only those in esse at the death of testator,

unless such meaning is evident from the

context. Towie v. Doe, 97 Me. 427.

38- Words "legal representatives" mean

"executors and ndministrators:" may be con

strued as meaning next of kin. Slight cir

cumstances may control. Howell \'. Gifford,

64 N, J. Eq. 180. Words "legal representa

tives" in a gift to a son or "his heirs or legal

representatives," after the expiration of a

life estate. held to mean next of kin, since

to construe them otherwise would make the

personaity a part of the son's estate and

liable for his debts, while the realty would

not be. and it being improbable that testator

intended to direct the disposition of one and

not the other. Howell v. Gifford. 64 N. .1.

Eq. 180, Where. in such case, the bequest

is to take effect immediately, the words “per

sonal representatives" will be generally con

strued as meaning executors or administra

tors, but where a particular estate intervenes

they will be construed as meaning “next of

kin." Id. May menu next of kin. Jones \'

Hand. 78 App. Div. [N. Y.] 56. In a devise

to two brothers, "who or whose representa

tives or assigns are to be entitled to pos

session and enjoyment thereof upon and aft

er the decease of" tsstator's wife, held that

the word "representatives" means next of

kin. and that testator intended to make a

substituted gift to the children of his brother

or brothers, if one or both of them died

before him. Fact that in previous devise

to same persons he specifically devised share

of one dying during testator's lifetime to

his children does not show different intent.

Id. The words “legal representatives," when

used in connection with a devise of really.

are to be construed as equivalent to the

word "heirs" and do not include the husband

or wife of the testator. In re Lesieur's Es

tate, 205 Pa. 119. Under a devise in trust

for one during her life, with power of ap

pointment by will of the principal. “or in

default of a will. to her legal representa

tives." the husband of the devisee takes no

share of the estate on her death without ex

ercising the power. Id. '

24. Does not include a grandchild born

and always residing in a distant state. Brett

v. Donaghe‘s Guardian, 101 Va. 786.

26. The testator making a devise to his

brothers and sisters surviving him at the

time of his death. he does not include there

in descendants of brothers and sisters dylm:

before himself. Ruddell v. Wan fill.) 70 N.

E. 751.

28. Hoover v. Smith. 96 Md. 893. Provi

sion that if any child should die bcforo

reaching the age of twenty-five leaving no

children, his share should go to his "hcirs

at law and next of kin according to law."

menus heirs living at death of child. Arno!

v. .-\rnot, 75 App. Div. [N. Y.] 330.

27. Does not include children of a child

hoionghig to a class named in the will, who

had died before the will was executed. 'l‘if

fany v. Emmet. 24 R. I. 411. l'ndcr s will

making I. specific bequest to one living child.

and bequeathing the residue to the other

four, who were specifically named. and pro

viding that the share of any child dying

during testator‘s lifetime shall be paid in

his descendants or heirs. the heirs of a child

who died before the will was made are not
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dren” includes those born after the execution of the will.” “Children of deceased

heirs” may include children of a child of testator who died before the will was

made.” The word “survivors” may be construed to mean the “longest liver or

longest livers” of the class referred to." There is certainty when a class is re

ferred to which will be determined by operation of law."

Words which in a deed would create a condition may in a will be construed as a

limitation." Words of survivorship are generally construed as referring to the

time of testator’s death, unless a specific intent to the contrary appears." The

words “die without issue” mean an indefinite failure of issue, in the absence of

anything to show a contrary intent,“ but slight indications are sufficient to show

that a definite failure was meant."

entitled to participate in the distribution of

such residue. Bollinger v. Knox [Neb.] 92

N. W. 994.

28. Kidder's Ex'rs v. Kidder [N. .1. Eq.)

56 Ail, 154.

20. Hoover v. Smith. 96 Md. 898.

M. In a gift to three unmarried daugh

ters or in case either died before marriage.

her share to go to the survivors, the word

"survivors" held to refer only to the class

named and not to include children general

ly. Dodge v. Sherwood, 176 Mo. 33. 75 S. W.

417.

8|. A gift over, after termination of the

life estate. to heirs under the intestate laws,

is not void for uncertainty as to the persons

who are to take. Van Driele v. Kotvis

[Mich.] 97 N. W. 700. Devise to children and

issue after termination of trust held not void

for uncertainty. Harris v. Fergay, 207 Ill.

534. 69 N. E. 8“.

82. Jossey v. Brown [6a.] 47 S. E. 350.

33. Kohtz v. Eldred. 208 ill. 60, 69 N. E.

900. “'here a devise is made to several as

a class. with words of survivorship annexed,

and the gift as to enjoyment is to take ef

fect immediately upon testator's death. the

words of survivorship will be referred to

that event. and considered as intended to

provide against the contingency of the death

of the devises during testator's lifetime.

Jackman v. Jackman, 24 Ky. L. R. 2245. 73

S. W. 776. Under a devise to children or in

case any child died leaving a child surviving.

the share of the child so dying to go to the

surviving grandchildren_ grandchildren take

an interest only in case their parents died

during the life of testator. Katzcnberger v.

Weaver, 110 Tenn. 620. 75 S. W. 937. A de

vise to testator's child and over to her chil

dren. but in default then to testator‘s "sur

viving children." held to mean children sur

viving testator. Stone v. Bradlee, 183 Mass.

165. 66 N. E. 708.

84. Stone v. Bradlee. 183 Mass. 165, 66 N.

E. 708. Devise to son with provision that,

should he die without issue. then “the said

real estate shall revert to my lawful heirs,“

imports an indefinite failure of issue, and

the son takes an estate tail. enlarged by stat

ute into a fee, and that other devises to chil

dren show an intent to devise subject to a

definite failure of issue in the first takers.

immaterial. Graham v. Abbott [Pa.] 57 Atl.

178.

85. Where realty is devised in terms de

noting an intention that the primary devisee

The contingency of death of a devisee without

children is referred to the dcvisee’s death before testator."

ordinarily means death before testator."

A gift over on death

A contingency on birth after testator

shall take a fee on testator's death. coupled

with a devise over in case of his death with

out issue, the words refer to death during

lifetime of testntor, and the primary devisee

surviving testator takes an absolute estate

in fee. Kohtz v. Eldred, 208 Ill. 60, 69 N. E.

900. Slight indications to show that deli

nite failure was meant. words "die without

children or lineal descendants" held to con‘

template a definite failure of issue at termi

nation of the particular estate. Stone v.

Bradlee. 183 Mass. 165. 68 N. E. 708. A pro

vision in case of death of the devisee “with

out leaving issue" then over means without

leaving issue at the time of the death of the

devisoe and not at the time of the death of

the testator. and does not import an indefinite

failure of issue. Metzen v. Schopp, 202 Ill.

275. 67 N. E. 36.

38. A clause in a will directing what shall

be done with the property in case the devises

shall die without children or other such con—

tingency will be construed as referring to a

death without children before the death of

the testator, in the absence of anything in

the will showing a contrary intent. Shields

v. McAuley. 205 Pa. 45. A devise to certain

persons. their children in the case of the

death of either to have the share of the par

ent, is a devise in fee simple, the contingen

cy referring to their death before that of

the testator. Id. Testator devised realty to

his three children in equal shares, providing

that if either should die childless his share.

after the death of the survivor, should de

scend to testator's heirs. Held, that the

clause as to survivorship would be construed

as contemplating a death before testator, and

hence children surviving testator took an ab

solute estate. Jackman v. Jackman, 24 Ky.

L. R. 225. 73 8. \V. 776.

87. Where there is a devise to one person

in fee. and in case of his death to another.

the contingency referred to is the death of

the first named devisee during testator's life

time. and if such devisee survives testator.

he takes an absolute fee. Coon v. Coon. 88

Misc. [N. Y.] 693. A devise or bequest over

in case “either of my children should die"

will be interpreted to mean in case of death

occurring during the lifetime of testator.

McClellan v, Mackenzie [C. C. A.] 126 Fed.

701. I'nder a will devising all the estate to

the wife for life and “after the death of my

wife I devise and bequeath my real estate to

my children. and if any of my children should

die before they would be entitled to shares
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may be referred to termination of a preceding estate." A contingency does not

relate to testator’s death where a life estate intervenes, in which case the con

tingency should be referred to the death of the life tenant ‘° or where a particular

time for the vesting is fixed.“

The words “at their death” in a gift to several, will generally be regarded as

being used distributivcly.“

given them." then to the survivors. vests thelsurvlving children or their heirs absolutely.

remainder in the children on testator's death.

Burke v. Barrett. 31 1nd. App. 635. 67 N. E.

552. The words “after the death of my wife"

refer to the beginning of the enjoyment of

the remainder and not its postponement, and

the death of the children to death during

testator's lifetime. Id.

38. A provision that on termination of the

life estate the trustees pay legacies to such

grandchildren “as may be. living at my death

or may be born thereafter" will be inter

[Ire-ted to mean such as may be born between

the death of tcstator and the termination of

the life estate. Beardsley v. Bridgeport Prot

estant Orphan Asylum [Conn.] 57 Atl. 165.

30. Coon v. Coon. 38 Misc. [N. Y.) 693.

A devise in remainder to children and "in

case of death of one or more of said children

' ‘ ' their shares to be equally divided

between all my living children" referred to

the children dying before the life tenant and

before the estate came into possession, Clem

ents v. Reese, 25 Ky. L. R. 221. 74 S. W. 1047.

Husband given a life estate. if he died with

out issue the property to go to other devi

sees. held contingency referred to was not

the death of the husband during the life of

the testatrix. In re Gordon's Will. 81 N. Y.

8. 605. Under a devise to children. subject to

n precedent life estate, with a provision that

on the death of either of them without issue

his share shall go to the survivors. each of

such children takes a defensible fee, subject

to be defeated by his death without issue be

fore his mother. Baxter v. Isaacs. 24 Ky. L.

R. Hits. 71 8. W. 907. Under a devise for life

with remainder over to children of the life

tenant and in case of death of any to the

survivors. the remainders vest absolutely on

the death of the life tenant. Coon v. Coon.

its Misc. [N. Y.) 693. A devise to one as a

life tenant and at the latter's death to a class

includes those members of the class in ex

istent‘e at the death of the life tenant. Thus

a devise to the testator's wife and at. her

death to her child. not yet born. the child be

ing born alive. though after the teststor's

death. takes the estate upon the death of the

wife. Kt-sterson v. Bailey [Tex Civ. App.]

R0 8, “K 97. .-\ devise of a remainder to sur

viving children means children surviving at

the dt'l'llll of the tenant of the particular es

tate. Wilson v. Bull [Md] 64 Atl. 629. The

vvords "surviving child or children" will not

include children of a deceased child. Id.

'l‘cstator devised ground rents to wife for

life with remainder to his children in equal

parts.

equally divided between them. and any is

sue of a deceased grandchild. who should

take per stirpcs. In case any such grand

child died without issue, his share was to go

to his surviving brothers or sisters or their

hfer absolutely. In case any of testntor's

children died without leaving issue or de

scendants. his share should go to testator's

lipon the death of a child. his share.

was to go to his children absolutely. to beI

Held. that on death of testator's son. his

interest passed to his sole surviving sister.

and the descendants of a deceased child had

no interest therein. Id. Where money was

bequeathed in trust to pay income to wife

for life. and at her death part of the prin

clpnl to testator's sister, or. if she should

die before receiving her share, then to her

heirs. and the remainder of the principal to

the heirs of testator‘s deceased brother. the

next of kin of the sister are to be ascertained

as of the date of her death and those of the

brother as of the date of testator's death.

Trenton Trust 8; S. D. Co. v. Donnelly [N. J.

Eq.] 55 Atl. 92. Under Mass. Rev. Laws, c.

140, i 3, the husband or wife and the issue

surviving the life tenant are the heirs. the

former taking one-third and the latter two

thirds. International Trust Co. v. Williams.

183 Mass. 173. 66 N. E. 798. In a gift to heirs

of a life tenant. the heirs are to be ascer

tained as of the date of such life tenant's

death. Id. In a provision giving a legacy to

remaindermen after the expiration of an es

tate for life. and providing that in case of

the death of any of the legatees his share

shall go to the others. the words “in case of

death" will be construed to mean death dur

ing the continuance of the life estate. How

ell v. Gifford. 64 N. .7. Eq. 180. A devise to

the wife for life "and after her death to be

divided equally among my children who may

survive" shows an intention to postpone the

vesting until termination of the life estate

and in those who may then survive. In Mo

ran's \‘i'ill [Wis] 96 N. W. 367. A provision

for reversion to testator’s legitimate living

heirs will be construed in its literal sens.

and applied to all heirs living at his death

and at the death of the devisees. Pepper v.

Pepper. 26 Ky. L. R. 155. 'H S. WV. 263.

40. Coon v. Coon, 38 Misc. [N. Y.] 693.

Where final distribution is to be made among

a. class. the benefits of the will must be

confined to those persons who come within

the appropriate category at the date when

the distribution is directed to be made

[Laws 1896. c. 547. i 38]. Schlereth v. Schler

eth. 173 N. Y. 444. 66 N. E. 130.

41. The words "at their dccease" in s

gift to several for life and at their death to

others may be deemed to have been used dis

tributively when there is an apparent intent

that the subsequent interests shall pass sep

arately to each class as succeeding to the

share of the parent or cestui que trust whom

they respectively represent. Gardiner v. Sav

age. 182 Mass. 521, 65 N. E. 861. “’here the

income of a single fund is bequeathed to two

or more persons for life. with remainder over

"after their death." these words will be con

strued to mean after their respective deaths.

and a present division of the fund and a dis

tribution of the part thereof not required to

produce income for the life tenants will be

decreed. Collins v. Wardell IN. 3.] 54 Atl.

417. Where property is given to several for
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The word “remainder” may be used in the sense of reversion.“

The word “vest” may he used in thi- sense of “payable” or “taking effect in

possession.”"

The word “or” interposed between the first legatec and the remaindermen is

a word of substitution.“

(§ 5D) ‘2. Gifts by implication, gift of ownership or use, legal or equitable

ownership, trust or lumen—A devise may be held to exist by implication where

the context requires it,“ but the probability of such an intent must be so strong as

to leave no hesitation in the mind of the Court and permit of no other reasonable

inference.“

construed as a bequest or devise."

An expression of an intention to make a gift inter vivos cannot be

A devise of the interest, rents, and profits or the use and occupancy is a devise

of the thing itself out of which they arise, unless there is a clear, manifest, and

undisputed intention to the contrary.“

life, and than over at their deeeaae. and such

uift over in to the issue of the life tenant

|~or ntirpes. the words "at their lll‘t‘Pilflen will

he construed RR being used distributivoly,

and to mean that the stock of each life ten

ant takes on the death of its flnt‘Pslnt‘. “'here

per capita refers to death of survivor. Brown

v. Farmer. 184 Moan. l36, 68 N. E. 32. Under

a devise to two. share and share alike. and

in case of their death without inane. over to

brothers and sisters of testntor. on the death

of either his share passes to the latter. and

not to the survivor of tho deviaeea. Trues

dell v. Darnail. 24 Ky. L. R. 2164, 73 S. W.

755.

#2. Life estate granted wife before testa

tor'a death and reversion referred to as re

mainder. Biggerataff v. Van Pelt. 207 Ill.

all. 69 N. E. 804. Testator by contract with

his wife made on the day of the execution of

his will gave to her a life estate in certain

realty and a. life annuity in lieu of her statu

tory rights as widow. He referred to the

i-ontract in the will. provided that the an

nuity should be a charge on the realty. and

devised all the "remainder" to his children

in fee except that the daughters should hold

their shares for life with remainder to their

lawful children. held that the "remainder"

include! testator'a "reversion" in the proper~

ty to which he had given a life estate to the

wife. which could pass under the devise to

the children. Id.

48. In re Phillips‘ Estate. 205 Pa. 504.

'i‘estator gave the income from his residunr)

estate to his sisters for life and upon their

death the principal to his nephews and

nieces, the issue of any of them who might

be deceased to take his parent's share. By

a subsequent clause. he provided that none of

them could call the trustees under the will

to account until their shares were payable

and that their estates should not "vest" until

such time. Held. that the word "vest" was

used in the sense of "become payable." and

that the estates vested in the nephews and

nieces at the time of testator's death. Id.

44. Where property was given to one for

life then to the testator's “children or their

children. or their representatives." held, tes

tator‘s children took no absolute or vesting

estate during the life tenancy. Schaeft'er's

Adm'r v. Schaeffer‘n Adm'r [W. Va.] 46 S. E.

150. A devise for life and on death to testa

tor's children "or" their heirs as the law di

rccts does not create a. vested but a contin

Such a gift without limitation as to

gent remainder. Words “or their heirs" are

word. of purchase. "or" used disjunctively

and the heirs take under the will. Tay'lor v.

Taylor. 118 Iowa_ 407, 92 N. W. 71. The word

"or." in a. provision that an estate shall go

to a party or his legal representatives. means

in case of the party's death. Howell v. Gif

ford. 64 N. J. HQ. 180.

46. Where one given full power to dis

pose of property not. expressly devised to

her. Hammond v. Croxton [Ind.] 69 N. E.

250. So where the court finds that testator

intended his property to go to a certain per

son and attempted to declare such intent

Lawrence v. Barber, 116 “lis. 294, 93 N. W.

:10. Codicil revoked gift to deceased child

and failed to expressly name any one to

whom it should go. Held, taking into con

sideration the scheme of the whole will, that

there was an implied gift of deceased child's

share to survivors. Id. A bequest in trust

for a son until he attains majority failed to

devise to him the fee, but a further clause

provided that it he died before attaining ma~

Jority, the property should go to another,

held to be an implied devise in fee to the son

when he attained majority. Culhane v. Fitz

gibhons. 86 N. Y. Supp. 710.

48. “here the executors were directed to

divide the residuum into four parts (the tea

tator left four sons) and to deduct a certain

sum which had been advanced from one part,

which should then be the share of a named

son, but no disposition was made of tho

three-fourth remaining. held not to create a

devise to the remaining three sons by impli

cation. Brown v. Quintard, 177 N. Y. 75, 69

N. E. 225.

47. "This has been my intention. if I lived

and I desire it carried out in case of my

death." before the happening of a certain

contingency, held not a bequest. where testa

tor lived until after the contingency happen

;d} Lane v. Albertson, 78 App. Div. [N. Y.]

0 .

48. Iilensworth v. Illensworth, 39 Misc.

[N. Y.] 194; Mayes v. Karn, 24 Ky. L. R. 2110,

72 S. W. 1111. Depends upon the context as

evincing testator‘s intention with reference

thereto. Where the total income of the entire

estate was given for the support of the only

child. payable annually. a life estate was cre

ated. though the title was conveyed in trust.

Johnson‘s Trustee v. Johnson [Ky.] 79 S. W.

293. Under a gift of “all the use and income"

of the entire estate to the widow for her life,
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continuance or limit as to time will be held to pass the fund itself, whether the gift

be made directly or through the intervention of a trustee,“ and if forever passes

the fee."0 Ownership is implied from an attempt to give the largest possible

property.“

A devise or bequest to one person, accompanied by words expressing a wish,

entreaty, or recommendation that he will apply it to the benefit of others, may

create a trust in their favor, if the subject and object are sufficiently certain," but

in order to do so, it must appear that the words Were intended to be imperative.”

An expression may be imperative in its real meaning, though the language is not

she was entitled to possession and control of

the entire estate. and the executor is not

thereby made a trustee. there being nothing

in the will to show such an intent. Michi

gan Trust Co. v. Hertzig [Mich.l 95 N. W.

631. But a bequest for life of the “interest

or income as it accrues" of a sum to be set

apart and invested in certain stocks. the

principal to go to the legutee's legal issue

after her death. gives such legatee a life in

terest in the income only, and does not enti

tle her to receive the legal title to the prin

cipal. Jewett vv Schmidt, 39 Misc. [N. Y.]

502. A devise of the use and occupation of

land passes an estate in the land. and in the

absence of such an intent clearly appearing,

is not confined to a personal use and occupa

tion thereof. A devise that the wife “may.

if she chooses. use and occupy the dwelling

house." held to include the right to rent and

apply the proceeds for her own use. Mayer

v. Mayer [Ky.] 78 S. W. 883. No intent to

vest absolute ownership of evidences of in

dcbtedness in life tenant. In re Skinner, 81

App. Div. [N. Y.] 449.

49. lilcnsworth v. lilensworth. 39 Misc. [N.

Y.] 194. Where the interest of a fund is be

queathed to a legatee or in trust to him

without any limitation as to continuance. the

principal will be regarded as bequeathed

also. As where a bequest of a part of the

income of one-fifth of the estate for life to

a child. the balance to accumulate for the

benefit of grandchildren without further dis

position, the latter take the one-fifth with

the accumulations. Hussz v. Sargent. 25

Ky. L. R. 315. 15 8. W. 211.

50. A gilt of the proceeds or Interest of

I. estate Inrever in equivalent to a gift of

the feet In re Viisack's Estate [Pa.] 57 At].

32. An absolute devise 'of the entire rents

of a. named property will carry the property

also. Gidley v. Lovcnberg [Tex. Civ. App.]

79 S. W. 831. Dovise of income. or rents

and profits. or use and occupancy whether

in tee or for life. depends upon testator's

intention expressed or as gathered from the

entire will. Simmons v. Morgan (R. 1.] 55

Atl. 522. A devise in trust to pay the net

income of land and moneys received from

the sale of property to daughters "for and

during the term of their natural lives." and

after their death to their children "to hold

to said children. their heirs and assigns. and

one-third part to my said son. his heirs and

assigns." etc.. held to give to the daughters

an estate for life in the entire property. and

after their decease. an estate in fee in

one-third of the estate to the son and in

the balance to the daughters. Trust held

valid. Id. A testator had devised property

to his son absolutely. The son subsequently

became indebted. and n codicil was added

revoking such devise and giving the prop

erty to a trustee for the use of the son and

his family for life. the son to will it to

whom he chose. The trustee to hold the

property tree from the son's debts. Held.

the entire estate vested in the son. i-ion

acker Sons v. Duff. 101 Va. 675.

51. Vi’hcre testator having limited power

of disposal gives to a particular person in

general terms all the law allows and then

proceeds to give him the entire residue. held

to evince an intention to give sueh person

all that by the law he is permitted to give.

Gueydan v. Montague. 109 La. 38.

52. \Vhere property given absolutely a

trust is not to be lightly imposed by more

words of trust and coniidcnco. Russell v.

United States Trust Co.. 127 Fed. 445. Ab

solute devise accompanied by a statement

that it is testator's "wish and expectation"

that devisee shall “generously remember"

certain persons. and “such others as she may

choose." when she should make her will. held

not to create a trust. the words being mere~

ly an expression of hope and confidence. id.

63. lgo v. Irvine. 24 Ky. L. R. 1166. 70 S.

W. 836. Expressions used by way of sug

gestion. counsel. or advice. with a view to

influence but not to direct the discretion of

the party not sufficient. Russell v. United

States Trust Co.. 121 Fed. 445; Thruston's

Adm'r v. Pruther. 25 Ky. L. R. 1187. 77 8. “2

354. After an absolute devise. a request that

children dying without issue devise the prop

erty to testator's surviving children is insur

flcient. Igo v. Irvine. 2-i Ky. L. R. 1165. 7')

S. W. 836. Provision that in case the dev

isce die without issue "I earnestly request"

that he give the land "or its value" to cer

tain persons. insuflicient. \Vhite v. Irvine.

24 Ky. L. R. 2458. 74 S. W. 241. it must ap—

pear from the words used that they were

intended in an imperative sense. and the sub

ject and object of the wish or recommenda

tion must be certain. Words “i request that

she shall assist any of my brothers or sis

ters. if they should be in need. and at her

decoaso she should divide her properlv

among them as she may think best." held

not to create precatory trust. McDuflle v.

Montgomery, 128 Fed. 105. The word "de

sire" may be precntory and not imperative.

Thus as to a desire that a monument prn~

vided for by the will be erected in a certain

square. In re Ogden [R. 1.] 55 Atl. "8. A

will gave all the residunry estate to the

wife "absolutely." but requested that at her

death she should divide the property among

testator's brothers and sisters "as she mav

think best." lli‘ld. the wife had an abso

lute estate, under the will. free from any

trust in favor of testator's brothers and sis

ters. MoDuflle v. Montgomery. 128 Fed. 1M.
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imperative in form.“ The test in such cases is whether the will shows upon its

face that the purpose expressed was merely the motive for making the gift, or

whether it was to be used for that purpose at all events, leaving the legatecs no

discretion in the matter. In the latter case the gifts are in trust for such purpose.“

Where the first taker has the absolute power of disposal or ownership, or

where a clear discretion or choice to act or not is given, equity will not construe

a trust from the language employed."

A trusteeship cannot be predicated of one who holds for life only, and for his

own sole use and benefit, where the will also gives the remainder to others in their

own right, and no duty other than that growing out of their legal relation is im

posed on the life tenant," nor does it, where there is no gift over, import a trust

for testator’s heirs."

In a gift to persons “and their heirs and assigns forever,” the latter words

will yield to a clear, positive and valid creation of a trust or limited estate, but

when the language relied on to import such trust or estate is ambiguous or uncer

tain, they will be given great weight." A provision in a devise that it be with the

condition “that the daughters’ share shall be protected as their separate estate”

creates a separate use trust.“ A devise in trust for benefit of testator’s sons and

“in case of the death of either leaving issue,” his share, both income and principal,

to be paid and distributed equally to and among his said issue, held to contemplate

an absolute gift to the issue and not a gift in trust."

If the same person is appointed both trustee and beneficiary, the trust fails

and he takes the legal estate." A devise

the payment of ineumbrances passes the equitable fee.”

54. Russell v. United States Trust. Co.. 127

Fed. 446. The meaning of the word "res

quest." standing alone. is indeterminate and

depends altogether upon the context. Id.

Where testator "requests" a devisee to pay

his mother such sums "as may be requisite

for her every comfort." word "request" held

imperative. Id. If the context justifies it.

the word "wish" may be equivalent to "will"

or "request" or "direct." Id.

55. A devise to a bishop or his successors

to be used in the education of priests in his

diocese is a gift in trust. and void under the

Minnesota statutes (Gen. St. 1899, Q 4274). In

re Shanehan'a Estate. 88 Minn. 202. 92 N. W.

948. A mere statement of the motive for

the gift is not sufficient. Thus a gift to

enable the legatee to confer bounty on oth

ers is not a trust, but a beneficial legacy to‘

him. Baker v. Baker. 53 W. Va. 165. Wherej

the will clearly shows that the use of prop- ‘

arty indicated is merely the motive which

leads the testator to make the gift. and it

the beneficiary is not limited in his discre

tion as to the use he is to make of it. the

gift. does not. impose a trust. Bequest to a

wife “for charitable purposes." Id. An ab~

solute life estate is not changed to an estate

in trust by a clause to the effect that the

devise was for the support of the devisee

and family. and that no part should ever be<

come liable for the payment of his debts.

Wood v. Ward. 76 App. Div. [N. Y.] 567.

50. No trust can be implied from words

merely indicating the motive of the gift.

McDuflie v. Montgomery. 128 Fed. 105.

Where a widow received. under a will, the

_tsstator's realty for life, with power to con

vey the fee. and the undisposed residue. if

any, was given to the children. the widow

over after the termination of a trust for

A restraint on alienation

received a life estate unaccompanied by any

trust [Rev. St. 1898. | 2108]. Auer v. Brown

[Wis] 98 N. W. 966.

57. Where the life tenant is given sole

use of all the property with the remainder

over in fee. a provision appointing the life

tenant trustee may be treated as surplusage.

Thompson v. Adams. 205 II]. 552. 69 N. E. 1.

58. Devlse to wife for life without a pro

vision over as to the remainder. Dillenbeck

v. Pinneli. 121 Iowa. 201, 96 N. W. 860.

50- Where trusts were to pay debts and

to distribute unspecified portions to un

named persons. and trustees made residuarv

lsgatees. residue on failure of one of the

trusts goes to them. Trunkey v. Van Sant.

176 N. Y. 535. 68 N. E. 946. A devise of

land "to her and her heirs forever," followed

by a provision “to be kept for the benefit of

her and her children forever." passes to the

devisee the legal title impressed with a

trust for the children. Deans 1!. Gay, 132

N. C. 227. A provision that the person named

should he _“trustee to receive and control

the property" is not repugnant to a pre

vious absolute devise of the fee to such per

son. but creates a trust with legal title to

property in trustee. Duiln v. Moore. 96 Tex.

135. 70 S. W. 742.

00. In re Samson's Estate. 22 Pa. Super.

Ct. 98.

6'1. Sabbaton v. Sabbaton. 76 App. Div. [N.

Y.] 216.

. A trustee in bankruptcy was entitled

to the principal of the trust fund so created

for a bankrupt. Tuck v. Knapp. 85 N. Y.

Supp. 1001.

88. A devise in trust to use the net in

»ome of the land to pay all incumbrances

thereon. a part of the land then to go to
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by means of a trust may give an equitable fee which will be executed when the pur

pose ceases.“ So with a remainder “without limitation” after a life estate in

trust.“ Any trust which is merely passive‘m will be executed into a legal estate."

A reference to a trust previously given may be sufficient to make subsequent gifts

in trust.“ -

Under a bequest to personal representatives, such persons do not generally take

beneficially, but in their representative capacity.“ The mere fact that the execu

tor is directed to sell land for the purpose of investing the proceeds and dividing

them among the beneficiaries at some future time does not give him the legal title

thereto."

A power may be given, though words of trust be used." The words “then

remaining” or the like, in a devise over, do not show an intention to give the first

taker power to use or dispose of the corpus of the estate,’2 nor does the fact that

there is no devise over after his death. Under a provision giving to testator‘s

son the farm “on which I now live after the death of my wife, the title of said

farm to be and remain in the hands of my executors,” who are to take possession

whenever the son lets the property or wastes the income, and pay the profits to the

son, the son takes no legal title and no title which he can convey, notwithstanding

the fact that there was no devise over after the son’s death." A devise to a mar

ried woman, the property “to be held and used by her free from the control of her

husband, and as her separate estate,” gives her a sole and separate use merely, with—

out power of disposition." A gift of personalty direct to two persons to use the in

come for life and in case of death to another for life, all of whom were appointed

iestator‘s son. passes to him an equitable 60. Strong presumption against their tak

ree. subject to the incumbrances. On tore- ing beneficially. Howell v. Glitord, H N. J.

closure of a mortgage thereon and sale of Eq, 180. A devise to executors in trust for

the property the surplus should go to the certain purposes. "the balance to said trus

non. together with such of the net income tees," held the trustees were not entitled to

of the entire property as has been collected such funds as individuals, but as trustees of

and not applied to reduce incumbrance. a void undisclosed trust. Trunkey v. Van

Simmons v. Morgan [R. 1.] 55 All. 622. Sant, 83 App. Div. [N. Y.] 272.

0-4. Will devising land in language sul'i'i- 70. A devise to grandchildren containing

eient to create a fee. but in trust tor "the a provision desiring the executor to sell land

use and benefit." of the devises, and without and invest the proceeds and divide between

“power to dispose of the same by deed or beneficiaries. when they shall have reached

otherwise," held in view of the whole will. a certain age, does not vest the title in the

to give the cestui que trust an equitable fee. executor. and he could not exercise the pow~

and on her death the trust terminated and or after his discharge from cities (Boland v.

her heirs took the legal title under the Tiernay, 118 Iowa. 59, 91 N. W. 836), but the

statute of uses. Powers v. Raflerty. 184 legal title vests in the devisses which will

Mass. 85. 67 N. E. 1028. not be defeated by the executor'l failure to

65. Where the remainder after termins- exercise the power of sale (Id.).

tion of the life estate was devised to the 71. A direction to hold "in trust" to pay

executors to be invested for a brother's ben- over to the issue of deceased first takers

silt during life and for the benefit of his held merely a power to distribute and not it

wits and his issue after his death." without trust. Denison v. Donison. 86 N- Y- Bunn

limitation as to time. the latter upon the 604.

death of the brother. took an absolute es- 7!. A devise to A. for life. and on her

tate. Illensivorth v. lllensworth, 39 Misc. death the property “then remaining" to be

[N. Y.] 194. distributed, gives no power of sale to A..

06. See post, I 652. nor power to use the corpus of the estate.

07. See Uses, 2 Curr. Law. p. 1965. Thompson v. Adams, 205 Ill. 552, 89 N. E. l.

08. Under a provision giving property to A gift to executors tor the purposes "hare

irustees for benefit of a son. a further pro- inartsr mentioned. via: I desire that my

vision giving them the share given a daugh- wife shall have the full use. benefit. and sn

tor for life in case she died without issue. Jnyment of all my property during her nat

"on trusts declared in this will for my said ural life." and “whatever remains" after her

son." and a further provision that at the iieath to go to the children. held not to givn

death of the dnughtars without children. the property outright to the wife. so as to

their shares should go to the sons. the share entitle her to hold money which hgd 5,.

"r the son previously Riven 10 an to the longed to him. Burns v. Burns [Mich.l 93

trustees. Held. that the gifts to such first x, w. 1017.

named son were on the trust. Stone v. Brad 1', Fran" v_ Race, 205 Pa. 150.

ice. 183 Ma"- lflfi. “R N- H ""1 i 14. Shields v. McAuley, 205 Pa. 45.
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executors, creates a power in trust and not a trust within the statute against per

pctuitics."

(§ 5D) 3. Estates or interests created—In the absence of a contrary in

tention appearing, a devise of land without limitation passes all the estate and in

terest which testator had power to dispose of." Technical words of estate, as of

inheritance or life tenancy, have their technical meaning if no contrary intent be

apparent."

luteiy."

are not necessary to devise a fee."

especially if they have the sense of mle or unqualified ownership."

tences may be related by the word “also”

Til. In re Conger's Will. 81 App. Div. [N.

Y.] 493.

78. Code. 0. 71, I 8. A testator prior to

his death had executed a trust deed. but be

fore entry could he made thereunder an ad

ditional sum must have been paid to him

for which he reserved a lien. He devised

this land to certain grandchildren. Held.

they took the lien Morrison v. Clurkshurg

(‘onl & Coke Co.. 52 “K \‘a. .131.

71. “Owner in fee" gives fee simple es

tate. Bowen v. John. 201 111. 292. 66 N. E.

357. "Fee simple. to hold and possess dur

ing her natural life after having paid all

my just debts. Also desire and hereby em

power my wife to act in her own way in

settling up lll my business of any kind and

desire no administration.“ the wife took a

fee. Smith v. Smith. 24 Ky. L. R. 1964. 72

B. W. 766.

Words 0! Inherits-eel A gift to a son for

life. with remainder to testntor's heirs at

law, will not be construed so as to prevent

the son taking as an heir. Thomas v. Castle

[Conn.] 56 Atl. 854. A devise to one and his

heirs forever held to give him an estate in

fee. and that his children did not take title

with him. Hazelwood v. Webster [Ky.] 78

S. W. 123.

78. At common law or by statute in llll

nois. Grii'ilths v. Griffiths. 198 Ill. 632. 64 N.

E. 1069. In cases of absolute bequests of

personaity. the court cannot look to other

parts of the will. as in case of devises oi'

realty. to determine whether a less estate.

be limited by express words. construction or

operation of law. id.

79. A bequest of profits for life with the

principal over to the “heirs of his body." In

re 'l‘illinghast‘s Account (R. 1.] 55 Atl. 879.

80. Rev. 8t. Mo. 1899, i 4646. Simmons v.

Cabanne. 177 M0. 336. 76 S. W. 618. Under

Ky. St. 1899. i 2342. Jackman v. Jackman.

24 Ky. L. R. 2245. 73 8. 1". 776. Under the

Statutes of Illinois (1 Starr & C. Ann. St.

[2d Ed] p. 925). every estate devised is to be

deemed a fee simple. whether the technical

words are used or not. unless the will lim

its it either expressly. or by construction

or operation of law. Griffiths v. Griffiths. 198

111. 632. 64 N. E. 1069; Bowen v. John, 201

Ill. 292. 66 N. E. 357. Limited by words “to

descend to his bodily heirs. and, in case of

none. to his brothers and sisters." Turner

v. Hausc. 199 Ill. 464. 65 N. E. 445. Under

a devise to one without the use of the words

"heirs and assigns." he will take a tee. un

less the will reduces it to a less estate by

express words or by construction or opera

No technical words are necessary to give personal property abso

The use of words in relation to it, which if applied to land would create

an estate tail, makes the gift absolute in the first taker."

Any words suffice which carry that intent,lu

Words of inheritance

Detached sen

to fix the estate given." While remain~

tion of law (Hurd's Rev. St. Ill. 0. 80. I 13L

Metzen v. Schopp. 202 Ill. 276, 67 N. E. 36.

"I wish to give all my property to my wife.

My wife to have full charge of all my es

lute after my death. without any restrictions

whatever." Held, to give tee. Becker v.

Becker. 206 Ill. 63. 69 N. E. 49. In Massa

chusetts. the language shall be construed to

convey all the estate which a testator could

lawfully devise in the land mentioned. un

less it clearly appears by the will that he

intended to convey a less estate (Rev. St.

1836. c. 62. I 4; Gen. St. 1860. c. 92, § 5: Pub.

St. 1882. c. 127. i 24; Rev. Laws. 0. 135, l 22).

Smith v. Rice. 183 Mass. 251, 66 N. E. 806.

Devise of all residue. giving devises full pow

er to do with it as she might deem proper

during her natural life. Bassett v. Nickerson,

184 Mass. 169. 68 N. E. 25. Words "bequeath

ahsolutely"sufl1cient. Roth v. Rauschenbusch,

173 M0. 582. 73 S. W. 664. 3 Gen. St. N. J. i».

3763. Devise to son by name without words

of perpetuity or inheritance. held to pass fee.

in absence of devise over on his death or a

contrary intent. Felt v. Richard. 64 N. J.

Eq. 16. A devise to two "to be equally di

vided between them. and to their heirs at

their death" conveys the fee to the devisees

(Ohio Rev. St. § 5970). Halley v. Hengstler.

23 Ohio Cir. Ct. R. 504. A devise in trust

for the benefit of the child or children of

the devises. he to have the income for life.

passes a fee simple estate to the remainder

men. subject to the devisee's interest. unless

they predecease the testator. Under Ky. St.

1903. i 2342. providing that s devise without

words of inheritance passes the fee, or such

estate as testator had. Dalmazzo v. Sim

mons [Ky.] 78 S. W. 179.

81. A devise to minor sons in trust for

their support and education. the trustee to

act also as guardian. and with power to dis

inherlt under certain conditions, held to pass

an equitahle fee simple and not merely :\

life estate. Simmons v. Cabanne. 177 M0. 336.

76 5. XV. 618. Gift of proceeds forever is a

fee. In re Viisack‘s Estate [Pa.] 57 Atl. 32.

82. Held to give tee. “Owner in fee."

Bowen v. John. 201 Ill. 292. 66 N. E. 357. De

vise of “all my estate." Smith v. Rice. 183

Mass. 251. 66 N. E. 806. All the rest and res

idue of the property to one for her sole use

and benefit. Gallison v. Quinn. 183 Mass.

241. 66 N. E. 961.

83. Where land was devised to a. grand

daughter and in the same item though after

several complete sentences had intervened

the will read "Also" other land “which is

to be hers for her natural life only" and
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ing in some states,“ the rule in Shelley’s case has been superseded in others,“ or

reduced to a rule of construction."

tion."

The same result is often reached by construc

It does not apply if “heirs” means “children.”“

sonalty by analogy if no contrary intent appears.”

It is applicable to per

thn the word “heirs” is used

as a word of limitation, it conclusively expresses the intention of the testator to de

vise an estate in fee.” Under statutes abolishing fees tail, words creating such"

may result in a life estate and remainder in fee to children or in a fee.”2

should she die without children “then the

property which I have given to her" to go to

the rest or her heirs. held she took only a

lite estate in the land first devised. Hauser

v. Crat't [N. C.] 46 B. E. 766.

84. Testator devised lands absolutely to

his son and thereafter executed a codicil “In

regard to the former will in bequest to my

son ° ° ° I desire to change to read to

wit: that he shall have use. benefit and con

trol ' ‘ ' during his lifetime only, and

that at his death said lands shall go to his

lawful heirs." held. that son took too simple

estate under rule in Shelley's case. Deemer

v. Kessinger. 208 Ill. 57. 69 N. E. 28.

85. Rev. 8t. 5 5968, abrogated the rule in

Shelley's case as to wills. Halley v. Hengst

lcr. 23 Ohio Cir. Ct. R. 504.

BC. In Pennsylvania. the rule is still in

existence as a. rule of interpretation. but. its

original results as a. rule of property are

111811de by the statute (P. L. 1856. p. 368).

declaring that an estate in fee tail shall be

construed as an estate in fee simple. Simp

son v. Reed, 205 Pa. 53.

87. 11‘ the devise comes under the rule in

Shelley‘s ease. the words must be taken as

they stand. in their strict legal signification.

irrespective of testator's intent. Simpson v.

Reed. 205 Pa. 53.

Any form of words sulllclent to show that

the remainder is to go to those whom the

law points out as the general or lineal heirs

of the first taker will enlarge the estate for

life of the first taker to an estate in fee or

estate tall by implication. Id.

Illustrations: Devise “The two houses is

a lifetime lease, it cannot be taken from you

nor you cannot spend it. but it is held to

insure you something to live on during your

lifetime, and at your decease if you have

lawful heirs all will tail to them but it not.

then the property to be sold," vests a fee in

the devises. McCann v. Barclay, 204 Pa. 214.

Under a devise of a life estate, with remain

der to the devisee's surviving sisters. and

in case none survived. to his legal heirs. the

devises takes a lite estate. subject to a

contingent remainder in fee to the sisters,

with a contingent remainder in fee. if they

did not take. to his heirs. and hence on the

decease of the sisters. was a. fee simple. un

der the rule in Shelley's case. McNeal v.

Sherwood (R. I.) 58 Atl. 43. A devise of

all of testator's estate to his wife. with a

devise of all the rest and residue of his es

tnte to his son on condition that after the

death of the wife the son should pay tes

tator‘s debts and funeral charges, and erect

nravestones. and providing that on the death

of the “"1 the property should go to his next

of kin. gives him a life estate in the resi

due of the estate remaining after the wife's

death. under the statute of Rhode lsland.

abolishing the rule In Shelley's case (Gen.

Laws R. l. 1896. e. 201. I 6). In re Willls'

“‘ill (R. 1.] 56 Atl. 889.

A devise

A will provided "I loan my entire inter

est in a. tract of land to my son to be his [or

lite and at his death to his heirs in fee. and

it he die without heirs to revert back to

his next of kin." The son takes a lite es

tate only. May v. Lewis, 132 N. C. 115.

Property was devised to he and inure to the

use of the devisee “during his natural life.

not subject to be sold or conveyed by him.

but in case he should have legitimate chil

dren it should belong to them." Held, dev

ises had a life estate only. Millsaps v. Estes

[N. C.] 46 S. E. 988.

88. 'A will devising a life estate to the

tostator's son. the land at his death to go to

his heirs. it any, to be theirs in fee simple

forever: and it he should die without heirs.

said land to revert back to the next of kin.

held. rule in Shelley's case did not apply

and testator's son took only a lite estate.

May v. Lewis. 182 N. C. 115.

80. Where will gives an interest in per

sonalty held in trust. which if it had been

realty. would have been an estate in fee un

der the rule in Shelley's case, the beneficiary

is entitled to the property without convey—

ance. Evans v. Weatherhead, 24 R. I. 502.

Teal v. Richardson, 160 Ind. 119. 66 N.

E. 435.

01. A devise to one “not being subject to

sale. transfer. or liability for debts. but to

descend to his bodily heirs. and. in case of

none, to his brothers and sisters." When

first child of first taker is born. he takes a

tee subject to the life estate. and subject to

he opened to let in after-born children. Tur

ner v. Hausa. 199 Ill. 464, 65 N. E. 445.

m. Testator devised his farm to his chil

dren “and shall stay so as it is divided at

present. and in case R. shall not get mar

ried and shall die without any heirs. then

his part of the farm shall fall on J.. and

F. shall get 8200 out of it." B. never mar

ried and died without issue. Held. that R.

took an estate in fee tail. enlarged by stat

ute into an estate in fee simple. Afiirmed by

divided court. McCai‘Isrty v. Duerr. 207 Pa.

261. A devise to a. daughter for lite only.

remainder after her death to her child or

children in fee. but if the daughter at tes

tator's deecnse has neither husband. child.

nor children, then she may dispose of her

share as she sees proper. and a further pro

vision that it any devises refused to take his

devise, it should revert back to the estate

and be divided among testator‘s other "said

heirs equally," gives the daughter an estate

in fee tail general. which is resolved into a

fee simple under the Pennsylvania statute

(P. L. 1855. p. 868). Simpson v. Reed. 20;

Pa. 63. Under a will giving the estate to

testatrix‘s children. and giving them the full

and unrestricted beneficial use thereof. pro

viding that one-half of the estate was to be

entailed. the income to be used for the ben

efit or such children. and that it any child

should die without issue he could dispose of
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of “all my estate“ to one, “his heirs, assigns, executors and administrators to his

and their use and bchoof forever,” passes the estate in fee and not an estate tail."

A remainder in fee may be limited to the heirs at law of one to whom, by the same

instrument, is given the precedent freehold." It is the general policy of the

courts to adopt such a construction as will give a fee to the first taker," so as not

to tie up property and suspend the power of alienation,” but unless it affirmatively

appears that a greater estate. was intended, a life estate only will pass, in In

diana.”
If a fee he followed by a gift over in case of death without living issue,

it will be construed to mean in case of death before testator, and the primary dev

isec surviving testator takes an absolute estate." A specific bequest for life, oi

perishable chattels, may carry the absolute title,” but such chattels not being speci

fied, only the use or income is tlcvised.‘ A gift over may imply a life estate where

the quantum is not expressed," and this may be true even though the first gift was

of a particular property and that over was of all.‘ A condition against alienation

of a gift for support of wife and child may be construed as giving an estate for life

to the wife with remainder to the children.‘ In case of personalty, a gift of in

eoth may imply a life estate“ and a charge,‘ or a trust may do so if there is a gift

half his share by will. the other half to go

to tcstntrix's heirs, held. that the children

took a fee in half the property and the use

and enjoyment of the other half. with re

mainder to the heirs of testatrix's body, cre

ating in them a fee tail, which was also

converted into a fee simple in the first taker

hy the statute (Ky. St. 1903. l 2343), thus

giving the children a fee simple title to the

whole. Dulaney v. Dulnney [Ky.] 79 S. W.

195.

M. Smith v. Rice, 183 Mass. 251. 66 N. E.

S06.

M. Devlse to \V. for his natural life, "the

fee of the land to pass to his heirs at his

death. or at any time before when he shall

sell or lncurnber" it. and providing that ,in

tention is to give him a life estate without

power to sell or lncumber it, held to give W.

a life estate only. Albln v. Parmele [Neb.]

98 N. W. 29.

96. Bowen v. John, 201 Ill. 292. 66 N. E.

357; Kohtl v. Eldred, 208 Ill. 60, 69 N'. E.

900. So unless other limiting or qualifying

clauses clearly and unequivocally show a

contrary intention. Devise of a fee not de

feated by clause providing that estate shall

go to others in case widow remarries. Beck

er v. Becker, 206 Ill. 63. 69 N. E. 49.

96. Bradsby v. Wallace, 202 111. 239, 66 N.

E. 1088.

M. Burns' Rev. St. 1901, I 2737. A de

vise. to the wife followed by a provision

“After death of my dear wife ° ° ° I

give and bequeath to my only son ° ° '"

certain described property created a life ss

tate therein in the wife. Pate v. Bushong.

161 1nd. 639, 69 N. E. 291.

98. Teal v. Richardson. 160 Ind. 119, 66 N.

E. 435.

in. Dickinson v. Griggsville Nat. Bank

[111.] 70 N. E. 593.

1. As where the residue, after an enu

meration. was devised. The property be

ing perishable. it may be sold and the in

come of the proceeds paid to the life tenant.

Dickinson v. Grlggsville Nat. Bank [111.] 70

‘N. E. 593.

l. A devise of “the home farm" and a

‘heqnp<f of personalty followed by a provi

sion that the devises is to have all the prop

erty bequeathed to him “except the home

farm shall go to my legitimate heirs should

there be any at my decease. the other one

half of said farm ' ' ' to be at his dis

posal to will to whom he may see fit." held

to give the devises a. fee in half the farm

and a life estate in the rest. Pepper v. Pep

per, 25 Ky. L. R. 155, 74 S. W. 253. A devise

of a house and lot. wherein he now lives. to

a son, and in case he should die, to his wife

"for and during her natural life and no

longer," gives the son a life estate only. In

re Vv'illis‘ Will [R. 1.] 55 Atl. 889. A gift of

all the property to the wife “to sell or dis<

pose of as shall to her seem tit and proper

or to retain during her natural life for her

own use. subject after her decease” to the

following legacies, held to show an inten

tion that she should take a life estate. In

re Stuart‘s Will. 115 iVis. 294, 91 N. W. 688.

8. Clause devising all the estate, includ

ing the property described “after the de

cease of my wife to my children." held to

create a life estate in the wife, and the fact

that the one piece of property was specially

designated did not make it-a specific devise.

:goodrui! v. Woodruft, 23 Ohio Cir. Ct. R.

8.

4. A devise of the income for the support

of the widow and education of the child, with

a prohibition against any disposition by the

wife. creates a life estate in one-halt in the

wife and a. fee to one-half in the child with

remainder over to the latter. Mayes v. Karn,

2-i Ky. L. R. 2110, 72 S. W. 1111.

5. Where testator gave half his property

to trustees with directions to pay the in

come to his son, the property to go to his

issue, if any, at his death, and if none, then

to the residuary legatee, held, that the son

took only a. life estate in such income, such

being the evident intent of testator. Brad

bury v. Jackson. 97 Me. 449.

6. After a bequest for life. a. provision

"I hereby charge and request ' ' ' at

death to leave" remainder “to our two chil

dren" is a bequest over to the children, the

life tenant simply having power to use the

property. In re Stickney's Will, 41 Misc. [N.

Y.l 70.
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over.’ A remainder in heirs at law is implied from a devise of a life estate with

out disposal of the fee.“ To create such a. limitation by implication there must be

a life estate in the first taker, with no p1'0vision for devolution after termination

thereof.‘ Limitations over after the death of a eestui que trust to his issue. and

in absence thereof to be disposed of as in intestacy, makes contingent alternate re~

mainders in fee.‘0 A devise of all the testator’s property in fee, followed by one

of designated property for life, gives the devisee a fee to all the property except

as to that specially limited to a life estate.“ A provision that in case of death

of the devisee without issue, his wife should not take any interest, does not show

an intent to create a life estate."

definitely,“ or for life,“ an added power unlimited raises a fee.

Where an estate is given to one generally or in‘

In the absence

of a residuary clause, a gift for life with power of disposal passes an absolute

estate." A power of disposition will not convert an estate into a fee simple,

where it appears from the whole will that only a life estate was intended to he

given." Words of life tenancy may be enlarged if such an intent appears."

but the mere invalidity of limitations over will not do so."

of conditions does not do so." nor does a power necessarily do so.’0

7. Drve v. (‘unnimzham Medley & (‘o._ 24

L. R. 2500. 74 B. W. 272.

8. Shaner v. Wilson. 207 Pa. 550.

9. Simmons v. Cahanne, 177 Mo. 336. 76 S.

W. 618.

10. Applies both to realty and personalty.

since remainders in porsonalty. dependent

upon a life estate therein. may be created by

will. Thomas v. Castle [Conn.] 56 Atl. 854.

II. Hysmith v. Patton [Ariel 80 S. W‘.

151.

12.

S24.

18. Hammond v. Proxton [Ind.] 69 N. E.

250. “'hers one is given an unlimited power

to sell or otherwise dispose of the estate

In such manner as he. may think fit, he takes

a fee, and the limitation over is inoperative

and void by reason of its repugnance to the

principal devise. Mctzen v. Schopp. 202 Ill.

2'15. 67 N. E. 38.

14. Will gave wife life estate in all prop

erty. with power to “do and dispose of the

same" as fully as testator might. and also

gave expressly the right to give a warranty

deed of the property. Residue after her

death. if any, was to go to heirs. Held.

wife received the fee and could dispose of it

by will. Dills v. La Tour iMich.] 98 N. “'.

1004. If the first taker is given an estate

in fee or for lifc. coupled with an unlimith

power of disposition. the fee or absolute cs

tate vests in him. and the limitation over

is void. Under devise to husband “for and

durth his natural life." giving him “full and

absolute and perfect possession and control

thereof. with the right and authority to use.

occupy. lease. sell and convey. or otherwise

dispose of the same." with remainder to des

ignated persons. the husband takes the fee.

Hair v. Caldwell. 109 Tenn. 148, 70 B. \V. 610.

Ill. “'nrd v. Stanard. iii N. Y. Supp. 906.

II. Griffiths v. Griffiths, 198 Ill. 632. 64

N. E. 1069: in rs Hardaker's Estate. 204 Pa.

18]. 53 Atl. 761.

I1. Under a devise “to be held by them

during their natural lives." and on their

death to no to their children and In case of

death without issue to the survivor and his

children. and in cans of death of both with

out children then over. the first takers have

Felt v. Richard. 64 N. J. Eq. 16. 53 Atl.

The mere presence

Generally, a

only a life estate. Call v. Showmaker, 34

Ky. L. R. 688, 69 S. W. 748. Will devised

realty to trustees. the land to descend to

the beneficiary's children. his parents to

have a home thereon for themselves and for

their children during minority. or as long

as any of their female children were unmar

ried. A part of the crops was to he appro

priated for the use of the beneficiary and

the rest for the use of the parents of the

beneficiary and their other children. Should

the beneficiary die without children. then

the land was to belong to the other child of

his mother. "who shall have the use of It

during her life as directed in this will."

Held. that the parents took a life estate sub

ject to the appropriation of crops for the use

of the beneficiary. alter which the surviv

ing parent look the whole income. and on

her death the beneficiary would have a life

estate with remainder to his children. Weh

ster v. Brown. 24 Ky. L. R. 1987, 7'.‘ S W.

774.

18. A will devising certain sums to nnmci!

devisces for life. with remainder nvcr to

their descendants in ice. the remainders be

ing void. the first named devisecs take life

estates only. Graham v. Whitrldgc [Md.] 5?

Atl. 609.

10. Will Have all residue of profits of his

estate to his wife for life on certain condi

tions. and in case of a breach thereof onc

third of such profits were to :0 to her for

life and the rest to tostator's daughter for

life. and after the death of the wife the res

idue of such profits was to go to the dough—

ter for life. After the death of both the

wife and daughter. the estate was to be

equally divided among the heirs of himself

and his wife. Hold, that the wife and

daughter and the survivor of them took a

life interest only in the ostats. Van Dri-‘lo

v. Kotvis [Mich.] 97 N. \V. 700.

30. A devise "to be hers absolutely during

her natural life to use and enjoy as she may

see proper" gives a life estate with power

to dispose of the land in fee. Underwood v.

Cave. 176 Mo. 1. 75 S. W. 461. After a devise

for life, a provision that the devises shall not

“sell or incumber until he shall be twenty

fivs years of age" does not increase the el
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devise for life with power of disposition by tli't‘tl or will passes the fee, but with

power of disposition by will passes only a life estate.“ A full power of disposal

as though the devise was in fee is consistent with a life estate-.22 References to

portions not used or remaining after a life estate. sometimes” but not alwavs'“

raise the interest to an absolute ownership. -\n absolute gift will not be cut down

by a subsequent clause unless it clearly and tlt‘ClSl‘fl‘lV appears that such was testa

tor s intention.” A limitation OYt'l' after an absolute ice is void for repugnant-v ;"'°

tatc to a fee. Metzcn v. Schopp. 202 Ill. 275.

67 N. R. 36. A dcvlse to the wife “to dis

pose of as her own as lotur as she shall

live" then other to tho cliildrcn. irivcs her a

lite estate with power to dispose of such

60. 69 N. E. 90“. Not cut down unless by

certain or express terms_ Hammond v. Crox

ton limit 69 N. E. 250: Bradbury v. Jack

son. 97 Me. 449. Not to be cut down by

dubious. vatzue and ambiguous owpressions

part as may be ncccssary for support and following. Tcstator after granting tee can

maintcnancc. Martin v. Rarnhiil. 25 Ky. 1.. not take thorctrom quality .0! inheritance or

R. 1354. 77 S. \\’. 1097. A dcvisc for life tol rizht to alicnate. lowen y. John. 201 111.

the wife. site to have “full use. man'v-rc'ncat. 2f"), 66 .\'. 1‘2. 357; Davis v. Davis 39 Misc.

control and dispis'tl" of n "for lwr ':"e.l m. v.1 9/»: Roth v. Rauschcnbusch. 173 Mo.

COUTH'" 8W1 Fili'iiiil'l." With remainder over. i 5.82. 73 S. \\'. 664. Corticil held to show in

llfe estate with

Rowe v.

258.

croatcs a

disposition

94 N \\'.

limited powcr ot'

Rowe. i2" Iowa.

simple estate.

\V. 1091.

sonal use and benefit during her

l‘odaril v. (‘lark [Iowa] 91 N.

lite. and

17. i

A [HHVPI' of disposal during" porson and to give her children a definite

life does not cnlarze the lit» est tie to a t’ce's'im.

tent to change. amount ot‘ income a daughter

was to receive in case she married a united

& Trust

Must be as

llcrzog v. Title Guarantee

(‘0., 177 N. Y. RR. 69 N. E. 292.

A devise to one "for her own per- i clear and decisive HS language 1196‘] in mak'

ing gift. Roberts v. (‘rume, 173 Mo. 572.

at her death all that may rcmain and be-73 S, \t'_ 662; Curtis v, “’aldron, 81 App, Div,

left." to go to others, gives the devisee a

life estate with power of disposition and UK"

use of the proceeds.

75 App. Div. (N. Y.] 297.

Held to pass a fee: A provision that the

income oi‘ certain property shall be paid tol

certain persons for life. with powi-r to dis-,

pose of the property by will. gives the lite'

tenants the fee in respect to the rights of

creditors, purchasers and incumbrancers.

subject to any future estates limited thereon

in case the power of disposition is not cite-i

outed. and the property is not sold for the:

satisfaction of debts (under N. Y. Laws 189R.|

c. 547. § 129». in re sitirgis' Estate. 205 Pu.‘

436. Devisc to widow for life. with general

power of disposition by will. and in default

of such disposition. to testator's children liv

ing at the widow's dcath. with right of rcp

rcsentation in their issue, if any. held, that

the widow‘s power of appointment will carry

tho fee. It].

21. A. N. Honacker Sons v. Duff. 101 Va.

675.

2. Dana v. Dana [Mass] 70 N. E. 49.

23. 2!. Applied to nonconnnmnhle person

altyt “'hcrc the will did not expressly de

vise to the widow. but gave her “full powcr

to bargain. sell ' ' ° and after her

death and not until then. the heir, it' living.

is to have that part ° ' ' that may be

left. ' ‘ ' But if my wife survive the

heir ' ' ' she is to dispose of the

whole ' ' ' as she sees fit," held to pass

a life estate to the widow with power to sell

and convoy the reversion. and to the heir an

estate in remainder in fee. in case he sur

vived the widow. Hammond v. Croxton

[ind] 69 N. E. 250. "The use" of evidences

of indebtedness for life, and bequest over of

"all the rest and residue thereof. then re

maining." In re Skinner, 81 App. Div. [N. Y.]

449.

23.

Y.] 251.

lute estate.

“’aldron. 81 App. Div. [N.

resolved in favor of abso

MacKenzie [0. C.

208 Ill.

Curtis v.

Doubts

McClellan v.

A.] 126 Fed. 701: Kohtz v. Eldred,

2 Curr. Law—134.

[.\'. Y.] 35!.

\thre words heretofore necessary to

Mitchell v. Van Allen.ltransfcr a fee are not used. the court can

only inquiro whether an estate less than a

fee is limitcd by express words. or devised

by construction or operation of law (Hurd's

Trev. St. 111. c. 30, § 13). Metzcn v. Schopp,

202 Ill. 275, 67 N. E. 36. A clause following

an absolute devise without words of in

heritance “to him and the heirs of his body

forever" limits the devise to a life estate

with remainder over to the heirs of his

body. Id.

Clause expressing wish. desire. or direc

tion for disposal after death of first taker

not suilicient. Thus_ devise of all testator's

property to his wife, reciting that it was

his intention to make her his sole residuary

lctzatee and to provide for her for remain

der of her life, but that the devise was con

ditioned that whatever part of the cstate

remained at her death was to go to their

relatives. held to give the wife a fee. and

that the conditional limitation after her

death was void for repugnancy. Meyer v.

“'ciler. 121 Iowa. 51, 95 N. W. 254. “Pro

vided that when she is done with it I gi\-'e

it to." another. such clause being merely an

cypression of testator‘s desire. Cox v. An

derson's Adm'r, 24 Ky. L. R. 721. 69 S. W.

953.

Illustrations: Dovise to three for life.

and on the death of one without living issue,

his share to go to the survivors, and on the

doath of two without issue. the whole to go

to the survivor, “who shall then he sole

owner in fee of all said premises and shall

so continue to be the sole owner thereof

luring the remainder of the life of such sole

survivor: provided. however. that such sole

survivor may sell said premises. or any part

fhprenfl if it should be absolutely and in

dispensahly necessary to do so for the sup

.mrt of such sole survivor." Residuary

clause in favor of said three devisees. Held

that the survivor took the entire estate in

fee. Bowen v. John, 201 111. 292, 66 N. E.
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but an attempted limitation over after language which might otherwise be held

to convey an absolute fee may show that such an estate was not intended,” or the

fee may be a qualified one.23

lute rather than a defensible estate.”

In doubtful eases the law leans in favor of an abso

A reverter back to next of kin in case

of death of the devisee without heirs is a valid executory devise.”o

A gift of income of a fund includes all that accrues therefrom after tes

tator’s death}n
“Interest” and “income” may be used synonymously.” A de

vise of the “use, rents, and interest and income” gives the life tenant the entire

benefit of the usufruet of the corpus of the estate.” “Net income” includes ex

traordinary cash dividends on stock, but not stock dividends or the right to sub

357. The use of the words “assigns. execu

tors and administrators.” in addition to the

word "heirs." doc-s not operate to cut down

the estate from a fee to a life estate in the

first taker. Smith v. Rice. 183 Mass. 251. 6"

N. E. 806. A will gave testator's lands to

his wife absolutely. A subsequent clause

provided that the property should "be her.q

absolutely during her natural life. to use

and eniov as she may think proper. and at

her death_ if there should be anything left."

to go to others. Held, that the wife took a

life estate with power to dispose of the fee

the language modifying the absolute grant

being as strong or stronger than that mak

ing it. and not ambiguous. Underwood v.

Gave. 176 Mo. 1. To S. 1V. 151. A devise in

fee simple is not cut down to a trust by

a. codicil providing that the interest of the

devisee should be free from the control of

her husband and from any liability for his

debts. Murray v. Lowrle [Pa] Atl. 44.

A devise to testator's wife. absolute ir

form. followed by a direction that after her

death the property, “excepting such dona

tions as my wife shall deem tit and proper

to make." should go in equal shares to tes

tator‘s brothers, gives the wife a life. es~

tate only. Griffiths v. Griffiths. 198 Ill. 632

64 N. E. 1069. A devise of an estate in fee

cannot be lessened by words of request that

the devises. convey to another. Kaui‘fman

v. Grles [Cal.] 74 Pac. 84R.

20. Spencer v. Scovil [Neb.] 96 N. \V. 1016.

An absolute devise providing that the dev

isee should not alienate until she should

have arrived at 33 years of age. and in case

of death without issue then so much of the

land as she had not alienated to go to cer

tain named persons. passed the fee simple

with power of alienation on arrival at said

age. and the devise over is void for repug

nancy. Id. A devise in fee held not limited

by a codicil bequeathing a certain timoth

in trust. provided so much remained after

the death of the original devisee. Bassett

v. Niekerson. 184 Mass. 169. 68 N. E 25.

27. Spencer v. Scovil [Neb.] 96 N. \V. 1016.

An attempted disposition over of any prop

erty not disposed of by the. wife after a dc

vise of all property to her “absolutely and

forever" is ineffective_ and the first devisee

takes the fee IMO. Rev. St. 1399. § 4mm.

Roth v. Rauschenbusch. 173 Mo. 582. 73 S.

\\'. 664. An absolute devise to the wife.

provided that if she died without issue and

without disposing of the property by will

then over. passes a fee to the devisee. the

directions as to the disposition of the prop

erty after her death being repugnant to the

gift. and void Plianueli v. Aidinger. 121

Iowa. 297, 96 N W. 7“. Tc~tator devised

ya

04

his estate to wife and sister equally. they to

way a legacy out of their shares to another

in his coming of age and if anything was

left after both wife and sister died it was

to go to such legatee. Held. as long as

either wife or sister lived. the legatee was

confined to the specified legacy. and that

the provision as to the remainder would be

"ejected. Mersereau v. Camp. 86 N. Y. Supp.

768. A will providing "I give my brother

ind sister all I possess for their support. to

he. used in no other way" gives an absolute

equitable estate. and a further provision if

there was anything left it was to go to eer

l'llll persons was void for repugnancv and

uncertainty. Brown's Guardian v. Strother s

.\dm'r [\‘a.l 47 S. E. 2%.

28. Subsequent provision that if the dev

isee marries again the estate was to be di

vided between the devisee and testator's

brothers. Becker v. Becker [lll.l 69 N. E.

19. Under a devise to one and her heirs for

--.-er. with the provision that if she died be

fore her son, one-half of such property. "as

it may then be." was to go to him and his

heirs forever. the first taker has an absolute

interest in all the estate. both real and per

eonai. subject to a restriction against de

vising more than half of it away from her

son. Bailey v. Plttsburg. C.. C. &- St. L. R.

(70. [Pa.] 57 Atl. 58. A devise of the residue

to have the use and control of the same.

with a right to use so much as the devisee

pleases. "and if there is anything left at

her decease it is my request that she. give"

'1 parsonage to a certain church and one-half

of the residue to testator's heirs. gives the

-ievisee an estate in fee in the whole. prop

erty, with the right to will the half of the

residue left after making the bequests re

-ii|0.‘4l0(1. to whomsoever she wishes. Brown

i'. l-Iustman [N. 11.] 57 Atl. 96. An absolute

levise of land "but the same to be a home

for anv of my children that may desire to

live there" creates no estate or trust to the

use of the children nor any limitation in the

estate vested in the devisee. Le Sage v. Le

Sage. 52 \V. Va. 323.

20. In re Alblston's Estate, 117 “'lq_

{H N. W. 189; Smith v. Smith. 116 \\'is. 57“.

93 N. \V. 452.

30. May V. Lewis. 182 N. C. 115.

31. \Vhere property directed to be sold

and proceeds invested and net income paid

to certain parties for education of minor

children. they are entitled to the income

from date of tcstator‘s death. whether earn

0-.)

ed before or after the investment. in re

Jacoby's Estate, 2M Pa. 188. 53 Atl. 7'18.

32. In re Murphy. 80 App. Div. [.\'. Y.l

23R.

33. Including the profits of the business
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scribe to a new issue of stock."

and timber products."

tents and income of land may include mineral

Retroactive lcgislaHem—Interests referred to a state of laws existing at tes

tator’s death are not changed by subsequent legislation.“

(§ 51)) 4. Legacies, annuities, support, release of debts—“Legacy” means

money or personal property bequeathed,37 and “bequeath” is a term by which a gift

of personaity is made."8

It has been said that all legacies other than the residuum are either specific

or general."

A general legacy is one which does not necessitate delivering any particular

thing or paying money out of any particular portion of the estate.‘0

A epeciiic legacy or devise is a gift of some definite or specific thing.‘1 Gifts

given out of and measured by a particular fund are demonstrative legacies."

as carried on by the executors without au-'

thority. In re McCollum. 80 App. Div. [N.

Y.] 362.

84. DeKoven v. DeKoven. 205 Ill. 309. 68

N. E. 930.

85. It appearing that testator knew that

the income from certain lands would be from

a sale of timber and coal rights. the pro

ceeds therefrom were held included in a

rift of rents and income of real estate until

sold. In re Fahnestoclt's Estate. 22 Pa.

Super. (‘t. 63.

30. l'nder a devise by a testator to his

wife of such property as she Would be en

titled to under the statutes of a certain

ramed state as the same mitrht provide at

the date of his death. the wife takes as the

statutes provided at the date of the testa

tor's death. thouzh changed between that

date and the date of the execution of the

will. In re Johnson's Estate [Minn.] 99 N.

\V. 212.

37. In re Campbell's Estate [Utah] 75 Pac.

851. May refer to realty. In re Stuart's

“'ill. 115 \\‘ia. 294, 91 N. \K'. 688. “'ord “les

aeies" in a clause directlnar executors to pay

inheritance taves imposed on any legacies

theretofore made. held to include bequests

of a trust fund over which testator had pow

er of appointment by will. lsham v. New

York Ass'n for Improving Condition of

Poor. 78 App Div. [N. Y.] 396. Provision for

payment of mother's debts out of estate held

a legacy. Lediger v. Canfleld, 78 App. Div.

[N. Y.] 596.

38- In re

Pac. 85].

89. In re Martin. 26 R. I. 1. This defini

tion seems to class demonstrative legacies as

a species of general legacy.

40. In re Martin. 25 R. I. 1. A residuary

bequest general. though particular articles

are enumerated therein. Id. Gifts of stat

ed sums of money without specifying any

distinctive money in contradistlnction of any

other money of like amount. Id. A gift

of one-third of the balance of a certain

fund, where the particular fund is not in

existence in a particular place and in a de

fined form. is not a specific legacy. In re

Warner‘s Estate. 39 Misc. [N. Y.] 432. A

legacy of a number of shares of stock in a

named corporation without any other spe

cific description. In re Lyle. 85 N. Y. Supp.

290. Particularly when the number given is

tzreater than the number owned by testator

at the time or his death and at the time

Campbell's Estate [Utah] 75

“hen the will was made.

clause giving all the rest. residue and re

mainder of the estate. the executor could

make up the deiicit in stock by purchase.

Slade v. Talbot. 182 Mass. 256. 65 N. E. 374.

A legacy of shares of stock given generally

and without any indication that testator

intended to bequeath particular stock held

by him at the date of making the will or

existing as part of the estate. is general. and

if the shares are not in testator's possession

at the time of his death. the gift is consid

ered a direction to purchase the securities

The residuary

for the legatee with his general estate.

illalr v. Scribner [N. J. Eq.] 57 Atl. 318. if

the len'acies are general, but testator directs

that the executor shall not purchase the

stock if it is not in the estate at the time

of his death. then he expressly prevents the

lesracy from operating as. or being equiva

lent to. a direction to purchase. or to a tren

eral legacy of the amount necessary to pur

chase. Id. A gift of the remainder of a

particular fund after payment therefrom of

specific legacies is not specific. In re Bar

rett's Estate. 22 Pa. Super. Ct. 74.

41. May be income of specified piece of

property. Uncertainty of amount is imma

terial. In re Martin. 25 R. I. 1. Is a gift

of a specific part of testator's estate. identi

fied and distinguished from all other things

of the same kind. and which can only be

satisfied by the delivery of the particular

thing. A bequest "also all my bank stock

and effects in the bank of ' ' ' valued

at $6.300" is a specific legacy, though con

tained in a residuary clause. Dauel v. Ar

nold. 201 Ill. 670. 66 N. E. 846. It is spe

cific. though“ contained in the residuary

clause. if the specific things are so enumer

ated as to distinguish them from the resi

due. as by the use of such words as “togeth

er with.” “as well as." “and also." and the

like. Id. Is something distinguished from

the rest of the testator’s estate: it is sufficient

if it can be distinguished at the time of his

death. In re Campbell's Estate [Utah] 75

Pac. 851. Under Rev. St. 1898. § 2802. a phrase

"Property herein specifically bequeathed" did

not apply to proceeds of a sale of a mine

which testator sold before his death. but was

not paid until afterward. Id. Gift of “any

stock" in a. certain bank held specific. In

re Martin. 25 R. I. 1. A gift of 82 shares of

stock in a named corporation "whereof fifty

shares are now pledged as collateral secu

rity" is a spoeific legacy. In re Lyle. 85 N.
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In deciding whether a legacy is general or special the whole will must be

CODEltiOI'C't .‘3 The law does not favor specific legacies.“

.-idt'ancements,‘~" strictly speaking, are confined to cases of intestacy, but they

may exist, though a will is subsequently made by the person making them, and in

such case the manner in which such charges are to be considered depends upon

the terms of the will.

in determining testator's intention in that particular.“

An agreement in regard to advancements may be considered

If the will does not refer

to advancements, the persons to whom they were made need not account for them."

Y. Supp. 290. A legacy of promissory notes is

specific. subject to reduction by payments

made prior to the death of testatrix. Leg

atees receive them in condition in which

they are when gift takes effect. In re Mar

tin, 25 R. I. 1. \‘s’here a will provides that

the trustee shall sell the homestead and in

vest the proceeds for the benefit of testa

trix's son. and after his death pay the prin

cipal to ulterior donecs. the bequest is spe

cific. Id. Also where trustee is to pay over

income from a certain farm to son, or, in

lieu thereof. allow him to live thereon. Id.

A bequest of 60 shares of stock of a certain

named bank. in a sinntlo clause of a will,

standing alone. is speciiic. “'aters v. Hatch

[Mo.] 79 S. \V. 9103. After providing for

certain legacies from proceeds of an ip

surunce policy, a will pave a son the “bal

ance. Slit-1." The policy brought more.

than its face- and there was an excess

after all legacies were paid. Held. the son

was not entitled to the excess. the legacy

being specific. Id. If the securities specified

are the things which are intended to be

given. and are the only source for the pay

ment of the legacy, then it is specific, and

if the security is disposed of or extinguish

ed. the rule of ademption applies and the

leizacy is gone. Blair v. Scribner l'.\'. J. Eq]

51' Atl. 318. Will bequeathed specified num

ber of shares of stock in named corporations.

“’hen will was made testator owned enough

of the shares described to satisfy the lega

cies, but at his death did not. The will pro

vided that if testator should not have all

the stocks mentioned. the trustee should not

be required to supply them. but should only

take such as he might leave. I-Ield that the

bequests were specific, and failed in so far

as they could not be satisfied by stocks of

the specified kind owned by testator when

he died. Id. A bequest to a legaiee of all

claims held by the testator arainsi his father

and all his interest in the father's estate is

specific. Itogers v. Rogers [8. C.] 45 S. 1.2.

176.

42. Direction to erect a monument to i»

paid for out of "the four thousand dollarU

advance which I made from the sale of my

property" to (7.. held demonstrative legacy

l-‘und upon which they are charged first ap—

plied to their cxtingulshmcnt, and the bal

ance classed with general lcwacies. In re

\Varncr's Estate, 39 Misc. [N. Y.] 432. In P

bequest of bonds or securities, if it appears

that they are intended merely as the pri

mary source for the payment of a legacx

of money, which is to be paid at all events

the legacy is demonstrative. and on failure

of the primary source of payment, is pay

able out of the general estate. Blair v.

Scribner [N. J. EqJ 57 Atl. 318.

48. Blair v. Scribner [N. J. l-lq.l 57 At]

3l8. F‘sttrnation by testator of the value of

the securities in money for the purpose of

fixing the amount of the legacy is consid

ered as an indication that the legacy is spe

cific. Id.

44. In re Martin, 26 R. I. 1. “'here stocks

bonds and other securities are disposed of

by will. which does not (lesittnato them as

composing a part of the estate, and the leg

acy may be satisiicd by delivering any se

curities of the kind and value or amount

specified, it will if no contrary intent ap

pears. gencrally be construed as a general

legacy, though testator owned securities of

the kind specified and corresponding exact

ly to the number of shares or amount be.

quenthed. Legacy of 230 shares of stock fn

a certain company held speciiic, though not

referred to as "my" stock. Id. Clear inten

tion must appear to make legacy specific.

Blair v. Scribner [N. J. Eq.] 57 Atl. 318.

45. See generally. Estates of Decedents, 1

Curr. Law, p. 1129. 'i‘estatrix made. an ad'

vancemcnt to her son. taking a note payable

out of his interest in her estate. In her w-Il

she set out the amounts to be treated as

advancements to her children without refer

ring to the note. and providing explicitly

for an equal distribution of her estate, “sub

icct to the advancements heretofore men

tioned." Held to show an intent to cancel

the note as an advancement, and that the

estate should be distributed in accordance

with the terms of the will without regard

to it. In re. P.i-"I€ibbin's Estate. 207 Pa. 1:

Appeal of Real Estate Trust Co. [Pa] 56

\tl. 62. A will provided that no charge for

advancements was made unless a memo

randum to such effect was found. Held. a

note taken by testator from son-in-law_

and a memorandum charging it to maker‘s

wife, was a receipt for an advancement. not

in obligation. Strode v. RP'lll iMo. App.] 79

8. \\'. 1010. A will provided that children‘s

-=hares should not be subject to debts which

they had contracted or might contract. and

that the testator desired equality among the

children. Two months after making the

vill. tcsiator gave a lctratee $4.100 and took

notes therefor. Held. the sum was an ad

vancement. In re Neel's Estate, 207 Pa. 443.

\\'ill providing that property should de

~ccnd according to statutes of distribution

nd expressly revolting all former wills. in

ome oi‘ which question of advancements had

been referred to. held not to require ad

"uncontents to be deducted from shares of

beneficiaries. Justis v. Jttstis [Sid] 57 At]

.0

'23. Vs'ords “sums of money, referrim: to

idvanccmcnts. held to include conveyances

of property, Vrceland V. Vroelaud [N. J.

RqJ 56 Atl. 1089.

40. Vrceland v. Yrccland [N. J. Pol M

At]. 1089. A will directed that sums of

money which testator had theretoforc ad~

tnnccd to his children should he considered
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A legacy to a debtor does not operate as a rtlease or extinguishment of the

debt, unless it clearly appears that testator so intended." A provision that a

trustee should pay an obligation of testatrix's son. for which she, had become liable

as surety, provided that he received the stock held by the ohligee as collateral

held, under the circumstances, to show an intent that the estate was to lie subro

cated to the son's rights in the stock, and that the debt should be paid by sale

of the stock."

Cumululire.—l.egaeies given by different instruments will be regarded as

cumulative, in the absence of anything signifying a dillerent intention,” but where

a person is mentioned in one instance as the recipient of a specific sum and

also named as one of a class he takes both.“ A like intent may be found from the

varying nature and purposes of two gifts.” '

The repetition of a clause charging an annuity on property will be disregarded

where the whole will shows an intention to create one only."

Annuities“ to be paid out of funds to be reserved from the testator’s personal

estate during the life of the annuiiants and on the death thereof to dispose of the

principal fund as residuary estate are general annuities.“

An annuity which is a charge on the annual income of an estate is payable

at the end of each year.“ A testamentary provision requiring an annuity to be

paid out. of the rents and profits of a designated piece of land, after the payment of

taxes, insurance and repairs, does not authorize any deficiency to be made up out

of the balance of the estate or by the mortgage or sale of such property. unless a

contrary intention appears from the whole will.“ Annuities for a term" are not

extended because of conditions differing from those contemplated by testator.

Support—Where the beneficiary is given a right to use so much of the prop

erty as may be necessary for his comfort or support, he is sole judge as to the

amount which may be necessary," but he can use it only for the designated pur

poses.“0 A provision authorizing a sale “should circumstances or their necessities

57. No express provision in will and no

such intent can be gathered. Hopkins v.

Remy. 64 N. J. Eq. 12.

al advancements and deducted from their

shares. Held that the will wail made with

reference to agreements in regard to ad

vancements, and that the share oi each child

should be charred with the value of the

property received by him in pursuaan of

such agreements. Vreeland v. Vroeland [N.

J. Eq]. 66 Atl. 1089.

41. Failure to refer to them shows intent

to ignore them. Vreeland v. Vreeland [N. J.

Eq.) 56 At]. 1089.

48. Extrinsic evidence admissible to show

intent. Sharp v. Wightman [PL] 64 Atl. 888.

40. In re Martin. 25 R. I. 1.

50. Fact that language in codicil is copied

from that of will may indicate intention to

substitute legacies. Codicil held. under the

circumstances. to have been intended as sub‘

stitutional. Gould v. Chamberlain, 184 Mass.

115. 68 N. E. 89.

51. In re Becker, 89 Misc. [N. Y.] 756.

62. Legacy of sum to he used in purchas

ing a home for legatee held to have been in

tended to be in addition to another cash

legacy given to same legatee. Gregory v.

Tompkins [Mich.] 93 N. W. 245.

53. Waters v. Hatch [Mo.] 79 S. W. 916.

M. Funds for payment. see post. 5 5D, it).

55. Turner v. Mather_ 86 App. Div. [N. Y.]

172.

50. Henry v. Henderson [Miss] 38 So. "0.

Where an annuitant dies during the year he

is not entitled to any portion thereof for

that year. Id.

as. A will provided for tho_payment of

certain annuities "until such time. not ex

ceeding five years from my decease. as the

trustee shall deem it for the best interest

of all to make final settlement," in subse

quent will provided that final settlement

should be made within iiva years. Owing to

certain extraneous conditions‘ the estate

could not be closed within such time and

it was extended by the probate court. Held,

the annuities ceased at end of five years.

iioughteling v. Stockbridge [Mich.] 99 N. W.

759.

50. Under a devise of use or property for

life and any part of "the principal that may

he needed for his comfort," the beneficiary ll

sole judge as to what amount of the prin

cipal is necessary for his support and com

fort. In re Parsons. 39 Misc. [N. Y.] 126.

See also P099? 7. Walker [Ind. App.] 70 N.

E. 825.

00. A will provided that a wife should

have the income and as much 01' the prin

cipal of testator‘s estate as she might deem

proper for her support and that of her son.

and that at her death the residue was to

go to certain trustees to use the income and

as much of the principal as they deemed

necessary for the son's support, and that at

his death the residue should go absolutely

to the trustees. Hold. the wire tool: only the.
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require" does not give the life tenant power to sell to pay debts voluntarily in

curred by himself.“1

of what remains."

(.3 51))

estates.“

A right to consume principal may be found in a gift over

5. Testing and per/miuitics.“"-——The law favors the early vesting of

Hence, the interest will, if possible, be deemed vested in the first in

stance,“ and if not, then at the earliest. possible moment,“ unless the language of

the will clearly shows a different intention," and devises and bequests will be

regarded as vested rather than lapsed. if possible.”

If the event which is to work a substitution hasorder to avoid a disinheritance.”

A vesting will be favored in

taken place, the estate vests at testator’s death."

When there is a devise to one, remainder over direct to others, the presump

tion is that testator intended to create vested remainders. nothing appearing in the

will to the contrary."

income and so much of the principal as she

deemed proper, but for the purposes—and no

other—named in the will. In re Hunt, 82 N.

Y. Supp. 5-2-9.

61. Mansfield v. Mansfield. 203 Ill. 92. 67

N. E. 497. -

32. A devise of property to one upon the

condition that it shall not he sold, assigned

or transferred and upon the devisee's death

the amount remaining to be paid to a desig

nated person_ held dcvisee entitled to use not

only the income. but the principal. Russell

v. Hilton, 80 App. Div. [N. Y.] 778.

63. See also post. § 5D. 3'. "Conditions."

64. Cox v. Anderson's Adm'r. 24 Ky. L. R.

1081. 70 S. \\'. 839; Lewis v, Ilowe, 174 N. Y.

340, 66 N. E. 975. 1101; Curtis v. \Valdron, 81

App. Div, [N. Y.] 351; Jaekman v. Jackman,

2i Ky. L. R. 22i5. 73 S. \\'. T7 . Construc

tion giving fee adopted. Smith v. Smith, 24

Ky. L. R. 1964, 72 S. W. 766.

63. The law favors the. vesting of estates.

and hence estates will be regarded as vested

rather than contingent unless it is manifest

that a. contrary result was intended. Boat

inan v, Bfl'llnlfln, 199 Ill. 414, 65 N. E. 81

'l‘estator will be presumed to have intended

that the title to estates devised should vest

at his death. in the absence of‘ anything to

show a contrary intent. Calllson v. Morris

[Iowa] 98 N. \V. 780. “'here a will provided

for the payment of legacies. but Contained

no words of gift or devise. only a direction

to pay on the. sale of property after certain

stated times. held. construing the whole will,

that the legatees took a vested interest in

their undistributed shares upon the testa

tor‘s death. McLaughlin v. Penney, 65 Kan.

523, 70 I‘ac. 341. A devise in remainder to

one. or in case of his death to his issue, or.

in default thereof. to his heirs, vests an ab

solute title in the remainderman on the

death of testator, subject only to the pre

ceding! life estate. Calllson v. Morris [Iowa]

98 N. \\'. 780.

on. At earliest possible moment. “'here

property is devised to executors in trust un

til the first of two designated persons arrive

at the age of 21 years. or failing to arrive

at that age until the death of the survivor.

when the property was to go to the testa

tor's children, held. the children took a vest

ed remainder suhiect to be divested by death

during the minority of the survivor of two

designated parties. C00k v. Straiton. 41

Misc. [N. Y.] 206.

67. Does not apply where. language clear

thre the persons or the class who are to take in re

ly shows different intention. which can be

leg-ally carried into effect. In re Albiston's

Estate, 117 “'ls. 272, 94 N. \V. 169. Unless

the language. of the testator, when applied

to the circumstances of the case, clearly in

dicates a contrary intention. such presumed

to be his intention unless contrary appears

Burton v. Provost [Vt.] 64 Atl. 189. Intent

must be clear and manifest and must not

arise from more inference or construction

Burke v. Barrett, 31 Ind. App. 635. 67 N. E.

5-52. Fact that legal title is placed in trustee

and equitable title only to devises or legatm

does not affect application of rule. Kohtz

v, Eldred. 209 Ill. 60, 69 N. E. 990. Courts

will. in the absence of plain expressions, or

an intent plainly inferable from the will.

adopt the earliest time for vesting where

more than one period is mentioned. Hoover

v. Smith. 96 Md. 393.

68. Ballard v. Camplin, 161 Ind. 16. 67 N.

E. 505.

60. And which will avoid the disinherit

ance of the remainderman who happens to

die before the termination of the life estate

llevise to one to vest in fee upon the de~

eease of a life tenant vests upon testator's

death and goes to dcvlsce's heirs on his

death het‘ore life tenant’s. Lewis v. Howe.

174 N. Y. 340, 66 N. E. 975, 1101.

70. Under a devise of property for life

with remainder to testator’s lawful heirs.

with a provision that children of deceased

heirs should inherit the proportion that their

parents would have. had if living. the chil

dren of a child who died before the execu~

tion of the will take a vested interest by

original gift. on testator's death. Hoover v.

Smith. 96 Md. 393.

71. In re Moran's Will [Wis.] 96 N. “1’.

367. A party giving a life estate in all his

property, with remainder to another person.

the title vests absolutely in the remainder

man at the death of the teatator. subject of

course to the life estate. Where. by the

will. title was to vest in the person who at

the life tenant's death was the treasurer of

the association for the benefit of the latter.

held vested in the one who was treasurer

at the time of the testator‘s death. Murr-iy

v. Miller. 85 App. Div. [N. Y.] 414. The

validity of such a remainder depends for

one thing upon the. power of the de\'lsee to

take at the date of the test'ttor's death. Id.

A residuary estate devtsed for life, with re

mainder to trustees. vests in the trustees- ov

testator'a death. subject to such life estate
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mainder," or the happening of the contingencies on which they are to take," or

Beardsley v. Bridgeport Protestant Orphan

Asylum [(‘onn.] 51' Atl. 165. A devise in

trust for four sons provided that on the

death of an_v. one-fourth of the principal

should within one year be divided llnlutll-Z

his heirs. Such heirs took vested remain

ders which vested in enjoyment within

year from the death of the life heneticiary

and no contingent remainder was created.

Nichols v. Nichols. 86 N. Y. S. 719. A devise

to two persons as trustees, the income of

designated portions of the estate to be paid

to design ited persons until the death of both

of the trustees. when each portion was to

vest absolutely in the person who had re

ceived the income therefrom. held. each ben

eficiary took a vested interest in the prin

cipal upon the death of the testator. Ogden

v. Ogden. 40 Misc. [N Y.] 473. A devise

in trust. the income to be paid to three and

on death of either to the survivors. and on

death of twn. the trust to cease and the es

tate to go to the survivor. creates a con

tinzent remainder. 'l‘hall v. Dreyfus. 84 App.

Div. [N. Y.] 569. A devise for life with re~

rcaiuder over to children. their heirs and as

sitzps and in case of death of a child before

termination of the life estate, to his heirs.

pzives such children a vested remainder it.

fee at testator's detth. Kinltead v. Ryan

[N. J. Err. & App.] 55 Atl. "‘I ‘1 .

72. As to certain descrihcd persons. as

children or their descendants and not to

children and their heirs generally. In re

Mel-her. 2% R. I 575; Allison v. Allison’s

Ev'rs. 1M \‘a. 27. A devise to testator's

wife for life and upon her decease “the prop

erty shall lit-Ions: to mv children, the de

scendants of anv deceased child to take the

share their parent would have taken if liv

ing. and if no descendants of mine shall stir

vive, then the property shall belong" and be

delivered" to certain reslduary letzatees.

gives the children contingent remainders

only. Which do not \‘f'St until the death of

the life tenant. (‘hild dying without issue

hcfore that time has no interest which he

can eonvev. Estate was not to go to heirs.

but to certain described persons whose ex

istence at the death of the. life tenant was

uncertain. In re Melcher. 24 R. I. 675. Un

der a devise to one for life, and at his de

cease to his issue. should he leave issue. the

children of the life tenant before his death

take contingent interests only. Contingent

on child surviviri': life tenant. Gardiner v.

Savage. 182 Mass. 521. 65 N. 1'}. 857. By will

of a deceased partner. his executors were to

divide the estate into three shares and pay the

income of one share. to the widow for life.

the principal at her death to so to the chil

dren and heirs of deceased children. A deed

by the heirs. widow and executors of part

nership realtv did not convey a fee because

it could not dispose of future rights of issue

of the children in whom interests might vest

at the death of the widow after the death

of the parent durintr her lifetime. Huber v.

Case. 87 N. Y S. 663. A will provided that

after the death of all annuitants receiving

annuities from the income of a. fund. such

fund should go to the youngest of the issue

of one Adams, whose. descent should be

wholly in the male line and in default to

certain others. Held, that a person answer

‘||\(_\'

testator, did not have a vested interest. as

the fund \vould go to the person answering

the description at the death of the last an

:.uitaut. (‘t'onan v. Adams [Mass] 70 N. E.

ti‘ft. I'nder a devise of a life estate with

remaindtr over to “her children then liv

ing and their descendants," only children or

their descendants living at the time of the

death of the life tenant would take in re

mainder. Nichols v. Guthrie. 109 'i‘enn. 535.

.‘3 S, \\'. 1H7. In such case. the remainder

nests in the children as a class on the death

of testator. and in them individually only on

death of the. life tenant. and then on the

contingency of their being in existence at

the time. Id. A devise in remainder to a

class and in case of death of any without

leaving issue. his share to go to the. sur

vivors_ vests and opens to let in after born.

Sampter v. Carter, 116 Ga. 893. A will pro

vided that the surviving widow should have

power to divide testator's property among

the children. that if she died without hav

ing remarried. it was to be divided equally.

and if any child to whom an advancement

had been made died without issue. the prop

erty advanced should revert to the others.

Held. this reverter must take place at time

of death of wife. and where a son died with

out issue. after the death of the wife. there

was no reverter. Lockhart v. Covington,

132 N. C. 469. \\'here a testatrix left a life

estate to one son, remainder to be divided

imong her six sons which included him, he

tnok a vested one-sixth interest in the re

mainder which he could devise. Robinson v.

Mitchell [Mill 5? Atl. 625. Testator devised

land to each of his daughters. “for and dur

ing her natural life. and at her death the

same to be divided among her children then

living. in fee simple. to share equally." A

subsequent clause provided that in case ei

ther of his daughters died leaving no chili

dren. the lands given her should go to the

children of the surviving daughter or daugh

ters. Ileid, that the will vests a life es

tate in each daughter and a fee in her chil~

dren. if she has any at her death. and if

not, the fee goes to the children of her sis

ter or sisters. Thompson v. Jamison, 31

ind. App. 396. 68 N. E. 176.

73. A provision that "if my wife and my

self should perish at sea" makes a subse

quent provision for the wife in case she

survived continrrent upon the happening of

the event. Oetien v. Oetjen. 115 Ga_ 1004.

A devise providing that if the life tenant

die without children then the property to

go to her heirs, held a contingent remainder

and that the rule in Shelley's Case did not

apply. Hauser v. Craft [N. C.] 46 S. E. 756.

Under a devise to the wife for life with a

provision that at her death the. propertv

should be sold and the proceeds divided

among testator's children. and that. under

certain circumstances. the wife might disin

herit any child, and that in case any child

died his issue should stand in his place, held,

that the issue of a child took a contingent

remainder interest only. during the lifetime

of his parent. Hermann v. Parsons [Ky.] '78

8. Vi’. 125. A will gave the Widow the sole

use of the property during her life, unless

she remarried. in which case it was to be di

vided between her and her children. or the

ing the description. living at the death ofl survivors of them, their heirs and legal rep~
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the shares which they shall have,“ are uncertain, there is a contingency to which

vesting is postponed. Words of contingency are so referred in time as to favor

resting" and may be so read that remainders will accelerate." A provision giving

one an income until the happening of a certain contingency gives him a vested

interest therein until such event occur
9.77

The ordinary rules of real property

do not apply if there is an equitable conversion.’8

Such words 0f time as “u£ier,»79 ,

resentatives, and on her death, unmarried.

it was to be divided between the children or

the survivors of them. Held, that the re

mainders were contingent. Thompson v.

Adams, 205 Ill. 552, 69 N. E. 1. A devise for

life should the devisee survive testator with

remainder over is contingent on the survival

of the devises and both fail in case of non

survivor of the devisee. Life estate to a

wife if she survived him, remainder to a

nephew. Oetjen v. Diemmer, 115 Ga. 1005.

A will provided that in case of sale of a life

estate one-third of the proceeds was to go to

a trust fund for another beneficiary. Held,

the beneficiary's interest was contingent on

the sale, and a mortgage was not a sale un~

der the power. Spencer v. Kimball [Me] 57

Atl. 793. The money loaned upon the mort

gage was not the proceeds of a sale to which

the terms of the will apply. id. The trust

did not attach to the real estate. Id. A de

vise to a son's wife of the use of certain

property, the enjoyment of which was to be

continued in the son for life, in case he sur

vived her, and the residue after such uses

terminated to the son’s heirs at law, held.

that the remainder to the son‘s heirs was not

contingent on the son surviving his wife. but

was an independent. absolute gift. Buck v.

Lincoln [Conn.] 56 Atl. 522. A daughter de

vised to her mother certain property in case

she [the mother] did not get enough from

another source to supply her needs. Vi’hat

was left of such property, to go to her hus

band. Her mother never used it. Held, the

contingency never having happened, the pro

vision never took effect. and the property

went to the husband. Gooch v. French, 62

“1 Va. 30.

74. A devise to trustees to pay tcstator's

debts and for the support of his wife and

children, the heirs of any deceased child to

receive his parent’s share of such income,

with a provision that at the wife's death the

property should be divided into equal shares,

and the children or the heirs of any deceased

child, beginning with the youngest, should

each choose one of them, held to give a child

a contingent interest only. In re Raleigh's

Estate, 206 Pa. 451.

75. “'hen a devise or bequest over to a

third person is made contingent upon the

death of the first taker, the death referred

to is generally held to be death in the life

time of the testator. “'hen devise is of

a remainder. question enlarged by inquiry

whether death during lifetime of testator is

referred to or death before remainder falls

in. Cantield v. Canfleld, 65 C. C. A. 169.

A will after giving a number of specific

legacies provided that the residue should be

converted into money and divided among

such legatves in proportion to their lega

cies. A codicil gave one of the lcgatees

the use of a. house for life, “at her deceasc

said house shall fall into the rest and resi

due of my estate and be disposed of as is by

‘upon,”8° or “at” the death of“ and such

my said will provided for the disposal of

said rest and residue." Held, that the re

mainder, after the life estate in the house

vested at testator's death, so that the. life

tenant was one of the remaindermen. Cush

man v. Arnold [Mass] 70 N. E. 43.

76. “'iii devised a life estate to the wife

so long as she remained his widow and at

her death to go to his children. In case of

her marriages sale was directed and a sum

of money to be paid the widow. the balance

to go to the children. Ileld, that children

took a vested estate at testator‘s death under

\i'is. Rev. St. 1878, § 2037, providing: for vest

ing where there. is a person in being having

immediate right to possession on termina

tion of preceding estate. Smith v. Smith. 116

“'is. 570. 93 N. W. 452.

77. Testator gave his wife the net income

of his estate until such time as the executor

should pay her a certain sum. A subsequent

clause directed the executor to rent testa

tor‘s farm for five years, unless. during that

period. he could sell it for a certain sum. and

that the farm should then be sold and the

bequests provided for paid. Held. that the

wife took a vested interest in all the rents

of the farm. which passed to her heirs on

her death before receiving such sum. Mor

ris v. Hall, 102 Mo. App. 449, 76 S. \V. 725.

78. A gift for life and on termination the

remainder to be divided into “two equal

parts,” one share to go to one set of bench

ciaries and the other to another set, provides

for a conversion of the realty. and hence

Rev, St, “’is. 1898, § 2037. relating to future.

vested. and contingent estates in realty does

not apply. In re Albiston‘s llstate, 117 Wis.

272. 04 N. w. 169.

70. A gift to the wife for life, with re

mainder "after her decease" to a brother

and sister, “who shall then be living,

jointly,” creates a remainder contingent on

their surviving the. life tenant. In re Walk

er's Estate. 39 Misc. [N. Y.] 680. Under a

bequest over "from and immediately after

° ° ' decease" of the life tenant to

children share and share alike and their

descendants, the latter take the share of

their ancestors by substitution as of the

date of the life tenant's dot-ease. Weymann

v. 'Weymann, 81 N. Y. S. 959. In New Jer

sey, it is held that under a devise to the

wife for her life and after her death to

testator’s children, each child takes a vested

remainder in fee to his proportionate share.

subject to be divested by his death before

his mother's. Result not affected by pro

vision that in case any child dies before his

mother, his share is to go to his heirs on

his mother's death. Can convey his interest.

Kinkead v. Ryan [N. J. Eq.] 63 Atl. 1053.

80. In Rhode Island, it is held that the

words “upon the decease” in a provision

that the property shall go to children upon

the decease oi‘ the life tenant postpones the

vesting of the remainders until that time.
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words as “if living,“" and “then.” do or do not postpone vestin (To, according to the

sense and connection in which they are used.“

Limitations mer on death, failure of issue, etc., of the precedent tenant, are

not usually construed to make his estate contingent.“

When the death of the lirst taker is coupled with ciretl'ect after all the lives."

Limitations on lives take

cumstances which may or may not take place, such as death under age or without

children, the devise over, unless controlled b_v other provisions of the will, takes

etIect upon death under the circumstances indicated, whether before or after the

death of the testator.“

Where the words of a g

postponed, the legacy vests imnu-tliatcly on the death of the testator.‘n

"Upon" or "on" the death of, means at the

time of and does not imply an estate be

fore death. In re .\ielclier. 24 It. I. 575.

In New York. a devise "to vest in fee

upon the decease of my said wife, to have

and to hold forever." vests on the death of

the testator stzhje~t to the life estate and up

on death of the devisee before

life tenant passed to his heirs at law subject

to the life estate. Lewis v. Ilowe. 174 N. Y.

340. 66 N. E. 975. 1101.

81. In New York. a devise over "at" the

death of the lite tenant vests on the death

of the testator. the word "at" merely desig

nated the time of enjoyment. Manhattan Real

Estate c;- Iildg. Ass'n v. Cudlipp. SO App. Div.

i.\'. Y.] 532.

82. In Rhode Island. it is held that the

words “if living" in a provision that the

descendants of children at the termination

of a particular estate should take the share

their parents. if living. would have taken.

strongly implies that the parents were to

take nothing unless living at the time speci

tied. and hence that their interests are con

tingent. In re Melcher, 24 R. I. 575.

83. Where will directed that property

should be held in trust until such time as

trustees should deem it most expedient to

sell it. and after such sale it should be

divided and a certain share should then be

given to a daughter and her heirs forever.

her Interest vested at testator's decease.

Bates v. Spooner [Pond] 54 Atl. 305. A

will provided that legal title of lands de

vised should not vest until death of testa

trix's husband who was to have the income

for life. and it was then to be applied to the

payment of legacies. Held. the devisees had

no interest in the income until the legacies

had been paid. Henry v. Henderson [Miss.]

33 So. 960. They were entitled to income

from date of payment of the legacies. Id.

84. A devise to testator’s wife and after

her death to his children. providing that. in

case any child died without issue. his share

should be divided among the others, held

to have given a child a vested interest and

that. upon his death before his mother.

leaving issue. his share. on the death of his

mother. descended to his executor. Howell

v. Gifford, 64 N. J. Eq. 180. A devise to

one providing that in the event of his

dying without issue. then the estate was

to be divided among others vests the fee in

the first taker. subject to be defeated in

case of death at any time without issue.

Smith v. Ballard, 26 Ky. L. R. 1290, 77 S. W.

714. Generally, a testator does not assume

that legatees will not survive him. but in

that of the i

it't are in praescnti and the time of enjoyment is only

The ab

tends. in case they do not. to make. pro

vision for the new state of affairs by a new

will or codicil. Bradshy v. Wallace, 202 Ill.

1339. 66 N. E. 1088. L'nder a devise for life

with remainder over to his children. except

that if any of the children die before the

termination of the life estate. leaving issue.

such issue to take the parent's share the
l . i

children take. a vested remainder \vtth con

l

in the grandchildren.

tudd v. 'l‘ravelers' Ins. (‘o.. 24 Iiy. 1.. It.

2141, 73 S. W. 759. A devise to a daughter

for life. and upon her death to her issue.

and in case there be no issue. her surviv

ing. then to others, gives the child 01' the

lite tenant a vested remainder. subject how

ever to be divested by the death of such

child. leaving issue, duringr the life of the

life tenant. Estate would then vest in is

sue of such child under New Jersey statutes

(1 Gen. St. p. 1195. § 10). Lamprey v. “'hite

head [N. J. Eq.] 54 Atl. 803.

85. A devise of property to two persons

and to the survivor of them for life. and

after their death to another for life with

remainder to other legatees. held. the half

that went to the survivor oi.’ the first two

iegatees as such did not vest in the third

lit'e tenant. but after the death of the

survivor of the first two vested in the re

maindermen. In re Conger's \\'ill. 81 App.

Div. [N. Y.] 493.

86. According to the ordinary and gen

eral meaning of the words. Bradsby v. “'al

tingent remainder

lace, 202 III. 239. 66 N. E. 1088. A devise

to son, “but if he should die leaving no

heirs. then the said devised property to

descend to” others. was not intended to

apply only to death of devises before that

of testator. but the son took a defeaslble

tee. and on his death without children, the

fee vested in the others. Id.

87. Burroughs v. Jamieson, 62 N. J. Eq.

651. Testator gave two legacies. one to T.

and one to 5.. payable after the death of

his wife, with provision that if S. died be

fore the widow. her legacy was to pass to

'1‘. and that it both should so die, then the

legacy should become a part of the residue.

Held. that the legacy to T. was not divested

by his death before the widow. but could

only be divested by the death of both S. and

T. before the widow. Id. Devise in trust

for use and benefit of testator’s brother.

the trustee to control and manage the prop

erty and to turn it over to the beneficiary

when he became of age. should the trustee

think best and if not. then to continue to

manage it until such time as he should
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sence of such words may raise a contrary implication.” Where the intention in

favor of a charity is absolute and the gift and constitution of the trust are imme

diate, the gift is vested and not contingent, notwithstanding the fact that the form

of the charity or the manner of its administration is dependent upon a future

uncertainty.” Where a division is to be made between members of a class after the

expiration of the particular estate, the presumption of an intention that the estates

shall vest on testator’s death is displaced by a presumption that testator intended to

create contingent remainders.” Where the only gift of a fund is contained in a

direction to executors to pay and divide at a future time, the vesting is postponed

until the time for payment shall have arrivet ."

Contingencies affecting only the amount or value of the estate,” or the time

of payment of income,” or the postponement of enjoyment merely for the purpose

of letting in a particular estate,“ or a provision that in case of a remainderman's

death his share shall go to his heirs,” or the fact that the remainder is referred

to as a “reversionary interest,”6 or the fact? that the tenants of the preceding

particular estate are given a power of sale for purposes of reinvestment, do not

postpone the vesting of the remainders.“

An interest may vest with a restraint on power to alienate,” or subject to be

deem it prudent to put it under control of

the beneliciary. No provision was made

for the disposition of the property in case

it was not turned over to the beneficiary.

lleld. to be testator's intention to vest

estate in beneficiary. subject to right of

trustee to Postpone its enjoyment, and that

property which had not been turned overtl

to him vested in his heirs at his death and

did not revert. Caniield v. Caniield, 55 C. C.

A. 169.

SR. “'here a will provided for the pay

ment of lt'iraeies. but contained no words of

gift or (le'-'ise, only a direction to pay on

the sale of property after certain stated

times, held. construing the whole will, that

upon the testator's death the legatees ac

quired a vested interest In their undistrib

uted shares. McLaughlin v. Penney, 65 Kan.

523, 70 Part. 341.

89. Bequest in trust to transfer to cor

porutiOn not to be created for twenty-five

years. Briuham v. i’eter Bent Brigham

Hospital, 126 Fed. 793.

90. in re. Moran's “'ill [Vi'isn] 96 N. W.

267. 'l‘estator devised property in trust to

pay income and an annuity to a nephew for

life. remainder to his children with share of

deceased child if no issue to the survivors.

Hold, the distribution was to a class which

could not be determined until the death of

the nephew. in re Gibson’s Estate. 85 N. Y.

Supp. 1077. The nephew could not terminate

the trust by procuring conveyances from

his children. ld. A devise. in remainder to

several and In case 01' death of any without

issue_ to the survivors of the class, creates

no estate in the issue of one dying before

the life tenant. Sumpter v. Carter. 115 Ga

893. A devise to children and grandchildren

and to the stirvlvors, coupled with a direc

tion that the realtv be kept tosrether until

the youncest grandchild shall have arrived

at majority. when the. whole should be di

vided, unless the executor should think

proper to make earlier distribution, does not

vest an estate. in fee in the heirs prior to

grandchild's arrival at maiority. Barman v.

Hitwley [Mich.l 93 N. “I, 971.

91. Does not apply if postponement to

let in an intermediate estate. Kundhardt

v. Bradish, 39 Misc. [N. Y.] 103. Provision

that in case of death of any remainderman

"the share which would have gone" to him

shall be equally divided between his chil

dren shows an intent on the part of the

testator that the estate in remainder was

not to vest until termination of the life

estate. in re Aihiston's Estate, 117 “’is.

272, 94 N. “K 169.

02. The vesting of estates is not to he

deferred hy contingencies which effect only

the amount or value. Bates v. Spooner

[Conn.] 54 At]. 305.

3. A gitt of the income for life is not

rendered inalienable by a provision that the

executors Pay "at such times and in such

sums" as they might deem judicious. Endi

cott v. University of Virginia. 182 Mass. 166.

65 N. E. 37.

04. Howell v. Gifford. 64 N. J. Eq. 180:

Kundhardt v. Bradish, 39 Misc. [N. Y.] 103.

05. A provision that in case of a remain~

derman's death his share shall go to his

heirs does not operate to postpone the vest

ing of his interest. Kinkead v. Ryan [N. .1.

Ed.] 63 Atl. 1053.

00. A devise of realty for life with “re

versionary interest" to be divided equally

between daughters gives the latter a vested

remainder with enjoyment postponed. Bur

ton v. Provost [Vt.] 54 Atl. 189.

07. A devise in trust for life with re

mainder over vests in the remaindermen on

testator's death. though the trustees are

triven power of sale for reinvestment pure

poses. \Vill construed and held that grand

son took only life. interest with remainder

over to testator‘s children. Cruikshank v.

t‘ruiksliank. 39 Misc. [N. Y.] 101.

98. A will providing that the realty should

not be sold until the youngest child is 21

tears of age and the title not to vest until

that time, and then two-thirds in fee to the

‘hildren. one-third to the wife for life with

remainder to the children. held to vest the

tee in the children at testator‘s death and

to merely suspend power of alienation until

._‘—--|*
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divested,” or subject to a trust.‘ or subject to a preceding power.’ Legal

vests immediately in the heirs where the life tenant takes onl_v an equity, and the

remainder thereafter is void.8

Per-printing (Hill rim-umNational—That construction which does not. make

limitations too remote should be adopted whenever such a course will prevent the

intention of the testator being wholly disappointed.s

youngest child reaches 21 years of age. Hal

atead v. Coen. 31 Ind. App. 302. 67 N. B. 957.

09. A devise to the t--stator's children to

be held in trust by their guardian ttntil the

youngest child should arrive at the zit-:8 0f

21 years, held. the property vested in the

children a fee simple upon the youngest

arriving at the designated age. and this

estate is not limited by a subsequent clause

providing for the distribution of the estate

in case all the children died without issue.

Kephart v. llleatt [Ky] 78 S. \\'. 423. “'lli

construed and title held to have vested in

nephews and nieces at death of testator.

subiect to life estate of widow, the title

of each subject to be divested by his death

without issue before that of the life tenant,

in which case it went to the survivors.

Curtis v. “’aldron. 81 App. Div. [.\'. Y.] 351.

l'nder a devise for life with remainder over

to life tenant's child or children. if any, and

if not. then to brothers and sisters, the

brothers and sisters take a vested remainder

if the life tenant is childless on testator's

death, subject to be divested by the birth

of a child to said lite tenant, who should

survive him. lloatman v. Boatman. 198 Ill

414, 65 N. E. 81. .-\ devise in trust to be

conveyed to a corporation for the purpose.

of maintaining a public library, with re

version when the land should no longer be

used for such purposes. vests fee in the cor

poration and no trust is created. Danforth

v. Oshkosh. 119 \‘Vis. 262, 97 N. IV. 258.

Testatrix devised one-half of her estate to

one adopted grandchild, the other half was

to go to the children of a 13 year-old grand

child. should she have any, and if not. this

half was also to go to the first mentioned.

Held. the first mentioned took one-half ab

solutely and the other half subject to be

divested bv the other having a child. In re

Maloney, 85 N. Y. Supp. 77,

1. As a bequest to one

arrive at the age of 26 years

“when he shall

° ° ' to be

loaned ' ' ' and interest accruing to be

paid" to the legatee. lIarris v. Cook. 98

Mo. App. 38. 71 S. IV, 1128. A bequest of the

income. of certain property until the legatee's

son reaches the age of twenty-one years.

the principal then to go to the son, does

not terminate on the death of the legatee

before the expiration of the term. but the

son takes a vested interest in remainder to

take effect at the expiration of such particu

lar estate for Years. Given income until son

reaches 21. FraZer v. Frazer, 24 Ky. L. R.

2517, 74 8. W. 259. A devise of income in

trust for life. with principal and surplus over

in equal shares to others creates a vested

interest in the latter at the time of the

death of the testator. Kunhardt v. Bradish.

39 Misc. [N. Y.] 103. Under a bequest in

trust for life with remainder over to testa

tor's next of kin at the time of distribution.

held the estate vested in the latter on death

of the life tenant and not at the time of

actual distribution. In re Lee‘s Will, 85

App. Div, [N. Y.] 295. A testator bequeathed

to a certain person a sum of money in trust.

she to have the interest and at her death

the principal to be divided among her chil

dren. lleld to vest a life interest in the

legacy in the trustee and a right to the

legacy itself in the children at her death.

the children's interest being vested subject

to open and let in after-born children. In

re \'reeland's Estate [N. J. Prerog.) 57 Atl.

903. 'l‘estator gave his property to trus

tees. directing them to pay the income in

stated portions to his six children. He.

provided that at a certain time the trust

should terminate and that the trustee should

convey the principal of the estate to those

entitled to income. “and in such convey

ance give and bequeath said trust estate so

held to said several parties. their heirs and

assigns forever." Held. that the children

took equitable remainders or cross remain—

ders in fee of specified undivided portions of

the property, which vested immediately on

his decease, and upon termination of the

trust would forthwith become entitled to

the legal estate. Loomer v. Loomer [Conn.]

57 Atl. 167. \Vill construed to determine the

interest of children in a trust estate and

the time when certain interests vested ab

solutely in beneficiaries. LeWisohn v. Hen

ry, 87 N. Y. Supp. 325.

2. In re “'eeter's Estate, 21 Pa. Super

Ct. 241; Dana v. Dana [Mass] 70 N. E. 49

“'here a power enlarges a life estate. gift>=

over are contingent on nonexercise. In re

Sturgis' Estate. 205 Pa. 436. \Vill giving re

malnder of estate of which testator might

die seized to his wife for life. and providing

that any property which he might there

after acquire should also go to wife with

absolute power of disposition. held to give

absolute estate in all such property to wife

at time of testator‘s death. In re Hardaker's

Estate. 204 Pa. 181. A devise to the wife

'llld on her death one-half of the property

to be divided between her heirs and one

half between his heirs "in the manner in

which she may decide" gives to the heirs of

each a vested remainder subject to the ex

ercise of a power of appointment by the

widow as to the portion each would take.

Hawthorn v. Ulrich. 207 Ill. 430, 69 N. E.

885.

8. If the will does not devise the realty

or appoint any one to sell, but provides for

a sale and the proceeds to be placed at in

terest for the wife's support for life. the

wife dpes not take a life estate in the realty.

but merely an equitable interest. and the

remainder being void. the legal title vests

immediately in testator's heirs at law, sub

.iect to be divested by a properly authorized

sale. Baumeister v. Silver [Md] 56 Atl.

S25.

4. See Perpetuities. 2 Curr. Law. p. 1173.

6. Towle v. Doc. 97 Me. 427. Provision

not contrary to rule against perpetulties.

Dulin v. Moore, 96 Tex. 135, 70 S. W. 742
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A postponement or a suspension of the power of alienation for a definite

period not dependent on life is void,“ but a provision that the division is to be

made within a certain time is not.’ In New York and some other states, a pro

vision directing accumulation of rents and profits of realty for the benefit oi

adults,‘1 or for the payment of incumbrances, is void.“ The fact that the use of

the property is given for a fixed period does not violate the rule where the fee vests

at once.10 Where it is apparent that testator intended that a provision for his

daughter in a codicil should be inalienable during her life, the rule that annuities

do not suspend the power of alienation is inapplicable.n
Provisions recently con

strued to determine remoteness oi the time of vesting or of a period of suspen

sion are collected below."

Where a testator directs the carrying on of

his business and after paying certain sums

to his wife and children for support directs

rm accumulation of the surplus, he then

gives his wife certain personal property and

the homestead in lieu of dower. and directed

that at the death of his wife and a certain

rinughter the business should be closed.—

held. that on the death of the wife. the

property given her descended to the chil

dren. and did not become a part 0! the

working capital of the testator's estate.

Thorn v. De Breteuil. 86 App. Div. [N. Y.l

405. The giving of an annuity to a daughter

ovcr and above other provisions of the will.

and upon her death the sum of $300,000 to

he divided among her children. held not :1

continuance of a trust provided for in the

will. and hence not void as against the

statute of pcrpetuities. Herzog v. Title Guar

antee & Trust Co.. 85 App. Div. [N. Y.] 519.

Ilut see: In determining the validity of

testamentary dispositions the will is to be

construed without reference to the rule

against perpetuilies. and having thus arrived

at the true construction of the will. the

rule against perpetuities should then be ap

plied to the ascertained objects of the tests

tnr’s bounty. Graham v. Whitridge [Md.]

5'! Atl. 809.

6. Devising property to executors in trust

until the legntecs. thirteen in number. should

reach the age of 25 and if any died be

fore that age. the decensed's share to be

divided among the survivors. last provision

held void as a suspension of alienation

(Mendel v. Lewis. 40 Misc. [N. Y.] 271);

but a provision that the property shall not

be divided until the youngest child shall ar

rive at twenty-five years of age creates a

perpetuity. Ky. St. 1903. i 2.160 (Johnson's

Trustee v. Johnson [Ky.] 79 S. W. 293).

Provision that if no request for a termina

tion of a trust be made at the end at 30

years from testntor's decease. the trust

shall be at an end. is void under the statute

against porpetuities. Loomor v. Loomer

[Coma] 57 At]. 167. A devise of realty t0

trustees. whereby the power of alienation

is suspended arbitrarily for three years is

void under the statute of perpetuitles. since

it may extend beyond two lives. McGuire

v. McGuire. 80 App. Div. [N. Y.] 83. 80

also as to personally. under Laws 1897. c.

“7. Id.

7. A provision that on the death of one

of the beneficiaries. the executors within

one year therefrom should divide the por

tion or the principal hold for him among

his hairs with accrued interest did not pro

A prohibition of alienation of trust property except

"ide for an illegal accumulation. Nichols

v. Nichols, 86 N. Y. Supp. 719.

8. Lawa 1896. c. 547. permits accumula

'ions for minors only. McGuire v. McGuire.

20 App. Div. [N. Y.] 63.

0. A provision that the income of the

‘rust estate be accumulated for the payment

if mortgages thereon and the debts of testa

nors during minority. and is void (1 N. Y.

1ccumulation except for the benefit of mi

nors during minority. and is void. (1 N. Y.

Rev. St. p. 728, 5! 37, 38; Real Property

Law [Laws 1898. c. 547] I} 61. 76). Dresser

v. Travis. 39 Misc. [N. Y.] 358. A provision

that trustees and executors should hold tho

property devised until they had extinguished

\ll incumhrances thereon violates the rule

igainst perpetuiiies. Dodsworth v. Dam.

38 Misc. [N. Y.] 684. A limitation in a will

providing that rents and proilts of certain

realty should create a sinking fund to can

tinguish mortgages thereon is void under

New York statute relating to accumulations.

ld. A trust to apply the income for the

payment of mortgage liens on the trust

property and the payment of tesiator's debts

is void under the rule against perpetuities.

Not limited by live: in being. Dresser v.

Travis, 39 Misc. [N. Y.] 358.

10. A devise of the use of certain land

for a certain period. the land then to pass

to the testator's son. held not to suspend

power of alienation. Shaw v. English. 40

Misc. [N. Y.] 169.

ll. Herlog v. Title Guaranty & T. Co..

177 N. Y. 86. 69 N. E. 283.

13. Held too remote: “'here the devise

gave the property in trust to pay annuities

for two lives. a codicil providing that the

income of a certain sum be ziven a daughter.

in case she. one of the annuitnnts. contract

ed a certain marriage. for her life, the

principal to be divided between her chil

dren at her death. held to show an intent

to create a future inalienable estate during

the life of such daughter. and the vesting

would not take place or the future execu

tory limitation take effect until her death.

Hence it is void. Herzog v. Title Guaranty

& '1‘. Co. [N. Y.] 69 N. E. 283. By a pro

vision that the devlsees shall not sell until

they have been in possession 20 years. Cull

v. Shewmnker. 24 Ky. L. R. 686. 69 S. \V.

749. A devise over to the heirs at law of a

person then in being is void under the

statute against perpetuitiel. lince they can

not be ascertained until the death of such

person. and might be other than his children.

In Connecticut. 1877, by statute as devise

to descendants of persons unborn at test.
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for reinvestment purposes." or a trust to keep possession and control of the prop

erty for the lives of the beneficiaries,“ does not operate as an illegal restraint of

alienation.

(3' 51))

A devise made “payable” at a time in the future vests in possession then."

a vested legacy, not charged upon land,

6. Possession and enjoyment accompany a present vested estate."

Where

is given a minor. to be paid to him at

his majority, and interest is payable thereon in the meantime, his. personal rep

resentatives. if he (lie under age, are entitled to the immediate possession thereoi’,‘7

but if no interest is payable thereon. they are not entitled to possession until such

time as the child would have become of age had he lived.“

possession if income for life means O\\'l'l(‘l‘.~lllp.m

power to impair principal is entitled to possession."o

tor's death was invalid. Buck v. Lincoln

[Conn] 56 Atl. 22. .\ trust fund created

by will providing for payment of the in

terest to one "and his children so ions: as

they live" is void under the rule against

perpetuities. it not appearing that only chil

dren in esse at the time of testator's death

were intended to share therein. Tot-vie v.

Doe. 9? Me. 27. A devise for life then

over to the life tenant's widow and children

is not a perpetuity. l'nder Ky. St. § 2360.

Johnson's Trustee v. Johnson [l{y.l 79 S. W.

293.

18. 1-1. Dulin v. Moore. 96 'I‘ex. 135. 70

S. W. 742. A devise of land to trustees to

be conveyed to the city for the purpose of

building a public library thereon. with the

provision that the conveyance should con

tain a limitation to the title that the same

should cease and revert to the heirs of

testatrix when the premises should no long

er be used for library purposes. does not

suspend the power of alienation longer than

is allowed by statute, because if the limit

ation is void for repugnaney. the city takes

the fee. and if a fee upon condition subse

quent is vested in the city. either a re

version or remainder is created. which vests

immediately in the heirs of testntrix. Dan

forth v. Oshkosh. 119 “’is. 262. 97 N. w.

258. A bequest in trust for the benefit of

children and grandchildren of a testator's

brother and sister. living at his death. does

not unlawfully suspend the power of aliena

tion. Denison v. Denison. 86 N. Y. Supp. 604.

A direction that the estate should be di

vided into certain parts. a certain number

of which should be held in trust for each

of two sons during their lives. on the death

of either his share to no to his children or

their legal representatives. if any. and if

not then one-half to go absolutely to a sister

and the other to become a part of the trust

in favor of the other brother. if living. and

if dead. to go absolutely to his heirs. only

postpones the vesting of the remotest of

the remainders until the death of the sur

vivinsr brother. and hence does not violate the

rule against perpetuities. Bates v. Spooner

[Conn.l 54 Atl. 305. A provision that the

property be held in trust for the support of

testator's children and the maintenance of

any family which either of them might have

until such time as the estate should be dl

vided and distributed under the terms of

the will does not create a trust which

violates the rule against perpetulties. since

the provision as to families of children

naturally refers to the education during

The beneficiary takes

A life tenant of money with

minority. and could not endure longer than

21 years and 9 months after the death of the

survivor of the children. Id. A devise of

part of one's property in trust to pay the

income to testatur's children for life. the

share of the principal of a child dying with

out descendants to lapse. into the testator's

estate to be divided according to the will.

held. such principal did not become imme

diately divisible among the surviving chil

dren. but remained part of the trust fund.

And such trust fund does not violate the

statute of perpetities. Loyd v. Loyd's Ex'r

[Val 46 S. E. 687. ‘Where a will gave

property in trust to collect the rents and

profits to pay them to a person during his

life and on his death. or at expiration of 15

years. whichever occurred last. to sell the

property and divide the proceeds. it was

held that the limitation of 15 years was in

valid as suspending the power of alienation.

and hence was to be disregarded. thus sus

taining the balance of the will. In re Mur

ray. 75 App. "Div. [N. Y.) 246. A bequest in

trust for life. payable over to issue sur

viving the beneficiary until her youngest

child shall have attained 21 years. the cor

pus then to be divided among such issue

in equal shares. manifests an intention to

provide for all surviving children of the

beneficiary. and to make a future and not

a present gift. and the estate will not vest

until the time fixed for the trustees to divide

the property. Hence both limitations are

void as suspending power of alienation. N.

Y. Laws 1897. c. 417. Q 2. relating to sus

pension of ownership of personal property.

applies. since there is an equitable conver

sion. Schlereth v. Schlereth, 173 N. Y. 444.

'16 N. E. 130.

15. A will devising to a niece certain

realty for life, fee to her issue. or if she

died without issue other provision was made.

vested in the niece and her heirs title to

the property, subject to the conditions of

the will. immediately on testator's death.

The executor had no right to hold these

premises. and doing so were liable to the

niece for rents. Rooney v. Bodkin. 87 N.

Y. Supp. 800.

16. A devise to certain persons “payable

at the age of 25 years" held payable im

mediately to each devisee upon his arriving

at the age of 25 years. Mendel v. Lewis,

40 Misc. [N. Y.] 271.

17, 18. Savin V. Webb, 96 ‘Md. 504.

19. Michigan Trust Co. v. Hertzig [Mich]

95 N. W. 531. Not where income is given
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(§ 51)) 7. Individual rights in gifts to two or more.—A devise to two or

more, in the absence of an express declaration to the contrary, will be construed

as creating a tenancy in common and not a joint tenancy, unless it clearly and

explicitly appears from the language employed that the testator understood the

nature and incidents of the different estates, and intended to create a joint ten

ancy."

Under a devise to several, they will, in the absence of words defining their

proportionate shares, share alike.n

repetition of one of the names.23

The use of words of equality may control a

The absence of any other disposal indicates that

a “third” to three means to each of them."

A bequest is not a gift to a class where, at the time of making it, the number

of the donces is certain, and the share each is to receive is also certain, and in

no way dependent for its amount upon the members who shall survive." Where,

in a devise, the individuals and the class are both named, in the absence of a

contrary intention appearing from the will, the persons named take as individuals,

not as a class.“ A devise over “between” several will be interpreted to mean

“among,”" and the word “between” following the verb “divide” denotes the

individuals of the class subsequently named rather than the class itself." A speci:

fication of the number of individuals negatives a gift to them as a. class.”

as it accrues. Jevvett v. Schmidt, 39 Misc.

[N. Y.] 502.

20. A devise directing that the proceeds

of certain property be paid to a devisee

she to have the use of the income and such

of the principal as necessary for her sup

port. the proceeds should he paid to such

devisee unconditionally. Poppy v. “’alker

[lnd. App.] 70 N. E. 825.

21. Under Cal. Civ. Code. §§ 1350, 686.

in re Ilittell’s Estate, 141 Cal. 432, 75 Pac.

53. And on death of One his share passes

to his heirs [Rev. St. Ky. 1899. Q 4600]

Lemmons v. Reynolds. 170 Mo. 22?, 71 S. W.

135. tinder N. Y. real property law, § 5"

(l.aws 1896, c. 547). no intention to make

joint tenancy shown. Jones v. Hand, 78

App. Div. [N. Y.] 56. Under a devise over

to the "children" of the lite tenant, they

take distributively as tenants in eommon.

and not as a class. N. Y. Laws 1896, c.

547, § 156, makes such devisees tenants in

common unless expressly declared

.ioint tenants. Manhattan Real Estate & B

.‘lss'n v. Cudlipp. 80 App. Div. [N. Y.] 532

Word “jointly” does not show an intent

to create other than a tenancy in common.

l'nder 1 Starr & C. St. 1896, p. 916. c, 30.

par. 6. providing that such estates shall

he deemed tenancies in common unless ex

pressly declared to he joint tenancies. Mus

tain v. Gardner. 203 Ill. 284, 67 N. E. 779.

l'nder a devise of the residue of the estate

to three persons. the property to be equally

divided between them. share and share

alike. held that the devisees took distribu

li\’t-l_\' and not collectively, and that a share

lapsina' by reason of the death of one o!

the devisees her-"Ire testator descended

intestate property. and did not go to the

survivors. ('l‘cnnncy in common under 1 N.

Y. It. St. (lat Fld.) pt. 2. t‘. 1. tit. 2, p. 727

sec. 44). Langley v. \Vestchester Trust Co

39 Misc. [N. Y.] 735. A provision that n

remainder shall belong to a class “and their

children” creates a tenancy in common.

Children of a daughter living at death of

the life tenant took an estate in common

to be i

l

its '

Sumpter v. Carter. 11.1

bequeathed one-tit'th of

with their mother.

Ga. 893. A will

'certain stock to two grandsons ot tcstatrlx.

to be held in trust for them by a trustee

named. and provided that on the death of

one before her death. the survivor should

have the entire one-fifth. Held. under

Burns‘ Rev. St. 1901. § 8136. providing that

joint tenants of personalty should have the

same rights of survivorship as tenants in

common. unless the instrument expressly

provided otherwise. the will did not create

the right of survivorship in the grandsons.

on the death of one of them occurring after

the death of testatrlx. Thieme v. Union

Trust Co. [Ind. App.] 70 N. E. 276.

22. Harris v. Keasby [N. J. Eq.) 53 A.

7.55.

23. A devise to several designated cor

porations. "as tenants in common. share and

share alike." held to give an equal share

to each. notwithstanding the fact that one

of them was mentioned twice under difTer

ent names. Six names and five corpora

tions. Sisters of Mercy in City of Balti~

more v. Benzinger, 95 Md. 684.

2i. A devise of an “undivided one third

of all my real estate" to three sons. without

any other disposition of the realtv. held to

pass to each an undivided one third. Mein

ers v, Melners [ll-Io. Sup] 78 S. \V. 795.

25. Iierzog v. Title Guarantee & Trust

\‘n.. 177 N. Y. 86. 69 N. E. 283.

20. A bequest to two persons (naming

them) "with whom I live and whom I re

ward and treat as my adopted daughters.

held not a bequest to a class. In re Hittell's

Estate. 141 Cal. 432. 75 Pac. 53.

27. As a joint will providing that in case

the survivor remarries the property to he

llvlded between the survivor and the chil

irl‘n, and the survivor does not take one

hali‘. Edwards v. Kelley [Miss] 35 So. HR.

28. In re. Morrison's Estate, 138 Cal. 401.

Tl Pac. 453.

29. A testatrix devised a lite estate to

w-r son remainder to her "six children"

witch number \vould include him, though
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Words of equality import a division per cupita.’o An intention to divide per

t~iipita may lie inferred from the fact that the testator had previously devised, in

the same will, equal legacies to each.“ It the gift is to heirs ’2 or issue of a first

taker,“ it is usually per capita. Iliil'erenee in degree of relationship indicates a

taking per stirpes.“ It isqwr eapiia ii' diil'ering degrees of relationship are

brought into one Clil$<,=5 or if children of dill'erent persons are in equal relationship

to testator."“ Heirs or children of deceased members of a class t.-il<in;_r by substi

tution take per stii'pes.” In a bequest to descendants equally, or to all the de

he must be dead at the time of the division. take per capita. Children and grandchil

held not to justify Ii court in changing the dren held to share equally in payment of

will so as to exclude him. Robinson \'.lceriain specitic bequests. Collins v. Feather.

Mitchell [Md] 5? Atl. 625. '52 \i'. Va. 107.

80. “‘here a gift is to be "equally di-' 36. In case. of a gift to the children of

vided." the beneficiaries take per capita, un- several persons as standing in a certain

less a contrary intention is discover-tide in relation to the testator. the objects of the

the will. In re “'alker's Estate. 39 Misc. gifts take per capita. As a gift to be di

[N. Y.] 680. Under a devise to be equallyivided equally “between my Brothers Edwin

divided among testator's lawful heirs. share and (‘harles' children" though testator had

and share alike, such heirs take per capita I previously referred to them as his nieces

and not per stirpes. Mooney v. Purpusland nephews. Silk v. Merry. 23 Ohio Cir.

[Ohio] 70 N. E. 894. |i_‘t. R. 218.

81. In re Morrison's Estate. 138 Cal. 401. 37. 'l‘estator bequeathed a certain sum to

71 Fee. 453. trustees to pay the income therefrom to

32. I'ndcr a donation "in equal shares his three. children annually “during the term

to my own heirs at hm" distribution should of their natural life and to divide after their

be made per stirpes and not per capita. decease the rest and residue of the trust

Machean v. \\'il£1aius. 116 Ga. 257. Under premises aforesaid under their charge equal

a devise to helro jointly "and to pay such as iy among my children then living. and the

had received no advancements, a sum sufll» issue of any deceased child or children. giv

cient to make them all equal. and children ing to the issue of any deceased child the

of deceased heirs to take the share of tin~ share to which the parent, if living. would

parent." the heirs take per stirpes. Children have been entitled." Ileld. that each child

only had received advancements. Lee v. was entitled to a third of the income for

Baird, 132 N. C. 755. But children of a Iit'e. and on the death of each his share

daughter who had received an advancement of the principal was to be. divided among

but who had died before the making of the testator's children then living. and the issue

will, take their share without such ad- if de"-e't-ted children. including the issue of

vancement being deducted. Id. the life tenant whose. share was being dis

Not If “heirs” designates a single ('Inln. tributed. such issue taking per stirpes.

'I‘estator having sisters and children of de- Brown v. Farmer. 184 Mass. 136, 68 N. E.

ceased sister stirvivitit.r him left his estate “'2. “'here testator devised his residuary

to his "lawful heirs, to be divided equally state to his wife for life. then to his broth

among them." field the term “lawful heirs" er and sister. and after their death to the

constituted a single. class. so the distribu- ~hildren of the brother, or the survivors of

tion must be per capita and not per stirpes. them. and the children of the sister or the

In re Griswold. 86 N. Y. Supp. 250. =urvivors of them. held that the children of

33.‘ Under a provision that the income of 'he sister took half of the estate as repre

an estate be paid to a son and daughter for =entatives of the mother. and the children of

life. and on their decease. should they leave the brother took the other half. In re “'alk

issue. the estate to descend in fee to such ~r's Estate. 39 Misc. [N.Y.] 680. Under a pro

issue_ on the death of the daughter leaving vision that land should be held in trust for

issue the trust as to her terminated. and i). and on his death should be sold and

that half descended to her issue per stirpes proceeds paid to testatrix's children. “share.

Gardiner v. Savage, 182 Mass. 521. 65 N. E ind share alike." provided that in case any

851. "hiid died before D. the share which he

34. In a gift of income from an estate would be entitled to if living should be paid

in trust. to several “and their heirs." the to his heirs at law in equal parts to each.

latter words will be construed as meaning held that an equal part of the fund went

that. in the event of the death of any to each child living at D.‘s death, and one.

beneficiary. his heirs should take his share lhare to the heirs of any deceased child.

in his stead. there being no provision for \Ic“'illiams v. Gough. 116 “’is. 576, 93 N.

survivorship. and it being contrary to testa- \V. 550. Under a devise, "in case of the

tor's general plan. Loomer v. Loomer lecease of either of three sons before the

[Conn.] 57 Atl. 167. iecease of their mother, leaving lawful is

35. A devise for life with reverter “to his <ue. the issue to take by representation

children and their children that may be 'he share the parent was to receive and in

living" passed to the devises a life estatr lefault of issue then to the survivors equal

with remainder per 08mm to children ant.- 'y." held, that the issue of a son dying be

grandchildren of the life tenant in being m “ore his mother occupies the. position his

the time of his death. Reynolds v. Reyn- "-tther would have occupied as to the share

olds, 65 S. C. 390. Unless a contrary inten- if a son who predeceased his mother leav

tion appears the iegatees under a beques' 'ug no issue. Intention was not to deal

to several and to children of another will with sons as a class, but to bestow on the
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scendants of any person, or to descendants simply, all take per capita, unless a

contrary intent appears.” Where property is left to the “issue” of the survivors

of a class, the division is per capita unless the will as a whole discloses a contrary

intention.39

(§ 5D)

support it.‘1

8. Con/.Iilions.‘°-Conditions will not be implied without an intent to

N0 precise words are required to constitute a condition precedent

or subsequent. but the character thereof is to be governed by the intention of tes

tator.‘2

test. the condition is precedent.‘3

If the act must be performed or the event occur before the estate can

if not, it is subsequent.“ A devise to one and

in case of his death without heirs of his body to his brothers, passes a fee simple

estate to the devisee defensible on condition only that he die without heirs of his

hodv.“ An interest should be construed as absolute, if possible, and in any event

the operation of conditions rendering it defensible should be confined to the short

est possible time.“ Divesting,r conditions

issue of a deceased son all the. rights of

the father. Hendricks v. Hendricks, 177

N. Y. 402, 69 N. E. 736.

38. Levering v. Orrick [Md] 54 A. 620.

Under a bequest o! the residue of an estate

in trust to apply the income to testator‘s

daughters for life. providing that on the

death of a daughter her share should pass

to her issue, children, or descendants, for

ever, or it’ she died without living issue

then to her surviving sisters and their de

scendants. it being testator's declared in

tention that the estate should vest in the

descendants of his daughters, distribution

to be made per Capita and not per stirpes.

and such descendants to be considered as

purchasers and entitled to the property from

the time their rignts vested: held that. upon

the death of the last surviving daughter

without descendants, her share should be

divided per capita among all the descend

ants of the ether two daughters living at

the time of distribution. Levering v. Or

rick [Md] 54 A. 620.

39. Jay v. Lee. 41 Misc. [N. Y.] 13.

40. Sec ante 5 5 D. 6. contingencies on

vesting.

Particular condition. countrucd. The

words "interest" and “shares” held not to

include specific legacies which were free

from restraints on alienation. Russell v.

Ilillin, 80 App. Div. [N. Y.] 178. Conditionn

working substitution. A will Containing

several recapitulations and subsequent

clauses held to show that it was the testa

tor’s intention that it' he survived his wife

a certain person should have his firm, if

not it was to go to another. Hopkins v.

Grail. 101 Va. 377. The intent of the testa

tor expressed in his will, or clearly dedu

cihle therefrom. must prevail ii’ consistent

with the rules of law. Intention of testa

trix being that, tailing husband or son sur

viving. h ~r estate to go to a designated char

ity, it was held to take, where both testa

trix and son survived the husband but both

perished in a common disaster with nothing

to show order of death. Young “'omen'a

Christian Home v. French, 23 S. Ct. 184,

18'? [7. S. 4M, 47 l... Ed. 233. Under a bequest

to n d1ltghif‘r to her separate use with power

of disposition hut in case she should die be

fore testatrix to pass to legatce's husband,

the legllcy

can the daughter predeceased the testatrix

in remainder took eiTet‘t only inl

i

are not easily implied."

Louisville City Nat. Bank v. Wooldridge, 25

Ky. L, R. 869, 76 8. ‘1’. 542.

41. Others may add to fund provided

for erection of monument. the will not re

quiring the statement that it was firet‘ted

by testator, and there being nothing to

show that he intended the contrary. In re

Ogden [11. 1.] 55 Atl. 933. A bequest for

the erection of a building for the keeping of

a town public library held not to show an

intention that the building nhould be lo

cated in the part of town where an exist

ing library, which could not be moved by

the terms of the gift under which it was

established, was situated. Adams v. Town

of Derry, 71 N. H. 544.

42. 43. Lane v. Albertson, 78 App. Div.

[N. Y.] 607. “'ill provided that if testator

died before consummation Of an agreement

for the disposal ot' the business of testa

tor's iirm, his executors should carry it out.

It further provided that on the consummation

thereof a. part of his share therein men

tioned was to go to his brother. and further

stated, "This has been my intention it I

lived, and I desire it carried out in case of

my death previous to the consummation

of said agreement." Held that the bequest

was conditional on the death of testator be

fore the consummation, and on condition

precedent. Id. A gift ,to one in case a

named person should predecease testator is

rendered inoperative by such person sur

viving testator. Residuttry clause held to

be operative only in case testator‘s wife died

before him. Schumuker v. Grammar. 200

Ill. 48, 65 N. E. 722.

41. Lane V. Albertson, 78 App. Div. I.\'.

Y.] 607. A bequest to a church on condi

tion that the otiicers or a committee of the

church annually visit the grave of deceased

and give it such attention “as I would give

under like circumstances," is a bequest upon

a condition subsequent. Congregational

Church of Chester v. Cutler [Vt.] 67 AU.

38?. A gift to one with the condition that

it testator'a son should return. the property

should go to him, passes a defensible tee.

Return of son is condition subsequent. Com

monwealth V. Pullitt, 25 Ky. L. R. 790, 76

S. “I 412.

45. Code 5 2180. W’hitilcld v. Carrlsa. 131

N. C. 148. See also ante. l ED, 5. that an

estate may vest subject to dei'ets'lnco.

lil. A do\ise to a son but directing ex

ectttora to control and rent until testator‘a
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A bequest on condition that the devisee return within a certain time is valid."

Conditions against creditors will be void if made subsequent to a fee.“ Condi

tions whereby legacies are defeated by contesting the validity of the will are valid,

but are not favored. and are strictly construed.M

If there is no provision for forfeiture in case of nonperi'ormimee, a breach of

the condition will not ail'ect the devisee's interest in the property.“

vestin'; contingencies are conjoined, all must befall.“

conditions.“

(§ 51))

When di

Thc like is true of precedent

9. Intent to require CZ€(‘{itltl.—-Tll(’1‘0 is such an intent when the prop

erty that is disposed of belongs to the llt‘nCfitfillTy.“ Unless changed by statute,“

the widow is put to an election only when the will expressly states that the pro

vision made for her therein is in lieu of down,“ or when a claim of dowcr would

be clearly inconsistent with the will."

debts were paid, with a provision that the is

sue of deceased children should receive their

parents' share, passed to the son a defeasl-i

ble f'ee. contingent on his dying without is

sue before the debts wove paid. I'nder Ky.

St. 1903, I 2342, providing that devise with

out words of inheritance shall be regarded

as passing fee. or as great an estate as

testator had. Mc.\d.ims & Norford v. Nor

ton's Assignee [Ki-.1 is S. W. 890. See in

re Albiston's Estate, 117 \N'is.

169.

47. A direction to the trustees to hold

certain property “as a residence and home

for my said grand nephew until he shall

have attained the age of twenty-one years”

he then to have the election to retain it as

a permanent home, without any condition

that he should actually occupy the house.

vests the fee. in him immediately on his

election, in good faith, to take the house,

though he subsequently abandons it. as a

home. in re King's Estate. 205 Pa. 416.

Such condition against liability for debts.

Fact that testator intended property not to

be liable for devisee's debts not sufficient to

prevent its being liable unless he used

proper means to accomplish purpose. Mere

declaration to that effect without creation

of trust insut'ilcient. \Vood v. \Vard, 76 App.

Div. [N. Y.] 567.

48. A devise to one, with a provision

that if he is not heard from in ten years

the estate is to go to others. is valid. and

upon the expiration of that period without

the devisee having been heard from the title

to the lands vests in such others. Provision

is valid condition subsequent with condi

tional limitation over. Connor v. Sheridan.

116 “'is. 666, 93 N. W. 835.

40. Davis v. Davis, 39 Misc. [N. Y.] 90.

272, 94 N. w.

60. , In re Barandon’s Estate, 84 N. Y. Supp.

937.

51. As a devise to a daughter on condi

tion that she provide for a. son and on failure

the executors were to set aside the profits

of a part of the land for the support of the

son. Roberts v. Crume. 173 M0. 672, 78 S.

W. 662.

62. Testator bequeathed $1,000 to insane

daughter to be paid on her recovery, and

if she did not recover. or died. the amount

was to be divided equally among her three

daughters. Held, children cannot recover

the amount by action until their mother

dies. before recovery. Mingo v. Huntington

[Minn] 99 N. W. 45.

Curr Law—135.
c)

U

‘tsooo to A

The mere gift of an annuity to the widow,

33. A legacy to one. to be paid after the

death of a life tenant, unless the benefi—

ciary shall have died without issue before

that time, does not lapse on the death of the

beneficiary during the continuation of the

life estate, leaving issue. Under a bequest

of the income to the wife and after death

and "if on administration of

my estate said A be deceased leaving no

issue" then the bequest over to be void.

such legatee took a vested estate expectant

on termination of the life. estate, subject

to be divested on death without issue dur

ing the life of the life tenant. Boswell v.

Newcomb. 183 Mass. 111, 66 N. E. 5‘32.

EH. “'ill held to require that the amount

which testator's wife was entitled to re

ceive under an antenuptial contract should

he estimated as a part of the share given

her by the will. Dowel] v. “’orkman [Ky]

78 S. W. 857. Where testator devised his

property equally between his wife and chil

dren. with the exception of one son, whose

share had been advanced, held, where the

son's advancement was in excess of the

son's pro rata share of one-half of the

‘community property, but much less than his

share of the whole community property and

no intention to discriminate against this

son being shown. that it was not the testa

tor's intention to dispose of all the com

munity property. In re “'ickersham's Es

tate, 138 Cal. 355, 70 Pac. 1076.

55. It has been done in many states

[Editor].

50. In re Gordon, 172 N. Y. 25, 64 N. E.

753; Horstmann v. Flege, 172 N. Y. 381, 65

N. E. 202. In a will disposing of the testa—

tor's entire estate. a bequest to his wife in

lieu of dower does not give her, in case she

rejects the will, the right to a legacy equal

to her distributive share of his personalty

if he had died intestate. in addition to

dower. In re Spear's \Nill, 86 N. Y. Supp. 448.

57. Question always is whether the will

contains any provision inconsistent with the

assertion of a right to demand it. W'idow

held not entitled to dower in addition to the

provision in the will. In re Gordon, 172

N. Y. 25, 64 N. E. 753, Horstmann v. Flege,

172 N. Y. 381, 68 N. E. 202. Takes both

where reasonable doubt. Id. A clause. in

a. will gave a farm to the wife and daughter

so long as they wished to manage it and

provided for its sale and division of the

proceeds equally between the wife and two

daughters when they no longer wished to
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though charged on all the tesiator’s property, will not." The words “those taking"

do not show an intent to give an option to accept or reject a devise.”

(§ 5D) 10. Charges, ermicrations, funds for ImymPni.—-ln order to charge

a legacy or gift of support- on realty, there must he a llllllllit'>i'. intent on part of

test nor to do so.‘,0 Express direction is not essential, but in the absence thereof

the intent must be clear and manifest, and fairly inferretl,‘n which may be found

manage it, adding "the part given the wife

to be in lieu of dower." Ileld. the quoted

clause applied only to the conditional sale.

and since the land was never sold, this was

not operative. and the provisions of the

will were not inconsistent with the right of

dower. Kiefer v. Gliiett. 120 Iowa. 107. 94

N. W. 270. A testator devised to his wife

and six children all his real estate. “share

and share alike." Hold. the widow must

elect between the provision of the will (giv

ing her one-seventh) and dower. In re

Purcell (R. 1.] 57 Atl. 377. A provision in a

husband's will not signed by his wife, recit

ing that in case she predeceased him it

was her express 'will that testator should

be her sole heir. and the fact that the wife

accepted the will on testator’s death in so

far as it devised property to her. did not

constitute an agreement on her part to com

ply with other provisions therein which

were repugnant to the devise to her. Meyer

\'. “'eiler. 121 Iowa. 51. 95 N. W. 254.

Where a testator provides for the payment

of his debts and bequeaths his wife a sum

in lieu of dower. she is entitled to the pay

ment of any debt due her in addition to the

legacy. In re Spear's “'ill, 86 N. Y. Supp. 448.

A valid trust covering all of testator's prop

porty will be construed as requiring an elec

tion. Vesting of title in trustees with ab

solute power to sell and reinvest, with spe

cial directions as to management and con

trol. with directions to pay over the income

to the widow and children during the con

tinuation of the trust. held inconsistent tvtth

intention to allow dower. In re Gordon.

172 N. Y. 25. 64 N. E. 753.

58. Where the will charged a portion

devised with an annuity to be paid the

widow for life. without any other provision

for the wife. it did not show an intent to

require an election by the widow. Horst

mann v. li‘lege. 172 N. Y. 381. 65 N. E. 202.

69. In a devise in fee providing that

“those taking however at the settlement of

my estate ' ' ° to account to other dis

tributees for such lands at the rate of five

dollars per acre." In re McKibbin's Estate.

21 Pa. Super. Ct. 578.

00. Lediger v. Canfield. 78 App. Div. [N.

Y.] 696. There is a presumption of intent

that legacies should be paid from the per

sonalty. Clark v. \Vorrall find. App.] 68

N. E. 699. Act Md. 1895, c. 438 changed this

rule but the act did not apply to Wills made

berm-e it went into effect. Ewell v. Mc

(iregor, 96 Md. 357.

ill. [edit-er v. Canfield, 7R App. Div. [N.

Y.] 596; lhue. v. Arnold. 201 Ill. 570. 66 N.

ii 846. intention not implied where there

l= personally. Clark v. \Vorrall [Ind. App.]

6‘ X. it). 699.

Must be shown by the will or in certain

07194133 by prunf of extrinsic (acts. such as

the condition of testator's estate at the

time he made the will. l.cdigor v. (‘onfleld.

78 App. Div. [N Y] if"? The leg'ltee has

_

the burden of showing that testator's in

tention was that the personally should not

be subject to the payment of his debts.

\Viggins v. Wiggins [N. J. Err] 36 Atl. 148.

Illustrations: A will devised realty to

children subject to specified portions of a

mortgage. indebtedness thereon. testator sup

posing that he had sufliclent funds to meet

his other debts and give each child a speci

fied sum. Ills realty and personalty were

given specifically. Held. that both should

abate ratably for the payment of other debts.

Daue v. Arnold. 201 Ill. 570. 66 N. E. 8H3.

Where will directed executor to sell realty

and “after the payment of" certain legacies.

to pay the proceeds to others. held that

the legacies should be paid out of the pro

ceeds of such sale and the balance only di

vided, though testator let‘t personalty. Clark

v. \Vorrall [Ind. App.] 68 N. E. 699. A will

after detising certain lands to parents

provided for the payment of a legacy of $20.00

to be paid to the grandchildren, the money

to come out of his landed estate and to he

paid them by their parents. Held to carry

a legacy to each child living at testator's

death and to be a charge on the land de

vised to each parent. but did not restrict

the power of sale only in event of an at

tempted breach of trust. \\'zuldell v. \\'ad

dell [S. C.] 47 S. E. 375. A provision for

the payment 01‘ debts of another out of

"my estate" does not necessarily show an

intent. to charge the realty. It not appear

ing that testator thought his personalty in—

suiiioient and not having so charged his own

debts or the legacies. Lediger v. Cantield.

78 App. Div. [N. Y.] 596. A devise of real

estate to two persons. with a provision

that. whenever a part of it shall be sold.

one of them shall receive a certain specitled

sum "out of the proceeds of the sale" and

that he shall be paid and receive it "from

my estate or my said executors." held to cre

ate a. trust or charge on the. real estate in

favor of the devisee. Both devisees named as

executors. but the one entitled to the legacy

not appointed. Hall v. Cogswell. 183 Mass.

521. 67 N. E. 644. Will construed and held

not to specifically charge the realty with

the payment of debts. In re Martin. 25 R.

l. l. Testator left his entire estate to his

widow. The next clause of the will was to

the effect that he had made provisions for

the care. support and education of his

grandson until he reached the age. of ‘21.

leaving the entire. charge and disposition of

that matter. however. in the good judtrment

and discretion of his wife. He had mad»

no other provision for said grandson. lleid.

that the property given to the widow was

charged with his care. support and educa

tion. Ellis v. Ellis, 64 N. J. 1'11]. 375. l'n

der :1 devise of realty to three eons, provid

\'iding that it' they "shall accept ' ' ‘

it shall be on condition that they shall pay

annually an equal portion to their mother

of six per cent. interest on 82.0"". and it
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in a complete disposal of all personalty, leaving only realty. “2 or the complete dis

posal of the estate as a blended property.”

If the devisee is charged with the duty of paying a legacy“ or the devise is

suhjeet thereto.” or ii' there was a direction to pay certain legacies from particular

land. it makes the legacies a lien thereon.“

The fact that tes'ator had no personal estate." or that he knew when he

made the will that. his personalty was insuilieient to pay legacies, may be regarded

as showing an intention to charge the realty with their payment,615 but the fact

that testator did not dispose of his realty. or that he nniirely gave a life estate therein

without disposing of the relatinder, does not show such intention.69 nor does the

mere existence of a poser of sale."

Legacies and gifts for support may be chargmi on a homestead]1 but debts

will not be unless the intention is very clear.“

needed for her support, also the ru‘incipal.”:

shows an intention to charge the realty'

with the payment. In re Gumaer‘s Estate.

19 Pa. Super. Ct. 62L “'here a will charged

the estate with the support of a son during

his natural life. and provided that if he

survived his mother and remained unmarried.

as he did, he was to have all the remaining

estate for life for his support, and such

property was to go equally to other heirs

at his death. it was held that the. son had

an absolute right to support out of the

estate. and one who had supported him

might recover for such support from the‘

estate. \Yarhurton v. “'illiams. 116 “'is.

557. 93 N. \V. 438.

62. In case of insufficiency of personalty.

the residuary realty is chargeable with the

payment of legacies; the residuary clause de-I

vising “all the rest and residue of my es

tate both real and personal." IIorton v.

Howell [N. J. Eq.l 56 Atl. 702. \Yhere the

“ill gave the husband what he would have

been entitled to under the intestate laws.

that is the personalty and a life use of the

realty. legacies to others. were held intended

to be paid from the realty. In re Hershey's

Estate. 21 Pa. Super. Ct. 651.

63. It the testator obliterated all distinc

tion between realty and personalty. devis

itrg the entire estate to one except an an-i

nutty to another, such annuity will be heldl

a charge on the realty. Perkins v. First.

Nat. Bank [Miss.] 33 So. 18. Blending ot'i

realty and personalty in the residuary clause:

does not charge legacies on the realty, where

the main object of testator's bounty was

therein provided for. Harvey v. Kennedy. 81

App. Div. [N. Y.] 261. Legacy held a charge

on the residuary estate. such appearing to

be testator’s intent. Austin v. Buckman.’

US “’is. 169, 95 N. W. 128.

84. Ewell v. McGregor. 96 Md. 357.

65. A direction that an annuity he paid

out of certain realty devised “stihiect” there

to. and giving the annuitant power to en

force the annuity, makes it a charge on thel

realty and not on the rents and profits. The

land may be sold to pay arrearages. Gee v.

Gee. 204 Ill. 588. 68 N. E. 515.

68. Legacies payable “out of my said'

farm by my executor" and devise of land

after payment “of above named legacies."

held to create lien on land. Conkling v.

Weatherwax. 173 N. Y. 43. 65 N. E. 855.

Not where it was to be paid from the;

"share" of one. no sale of land being di-l

- will.

rected. Held that the pecuniary legacy was

not a charge on the land set off to the child

out of whose share it was to be paid. Ewell

v. MeGregor. 96 Md. 357.

67. In re Espy’s Estate. 207 Pa. 469. 56

At]. 1005.

cs. McManus v. McManus. 86 App. Div.

[N. Y.] 210. Annuities payable out of per

sonal property are not a charge upon the

testafor's realty. the personalty being in

sutticient in the absence of proof that the

testator had reason to believe his personal

estate insuttleient at the date of the execu

tion of the will. Turner v. Mather. L6 App.

Div. [N. Y.] 172.

09. Realty will not he sold to pay legacies

where testator left personaity supposed to

he sufficient to pay them. though he did

not refer to realty in the will except to give

a life estate in a part of it, and though the

will contained no residuary clause. In re

Espy‘s Estate. 207 Pa. 459. 66 Atl. 1005.

70. At the time of the execution of the

will. the testator was possessed of ample

personal property to satisfy them. All real

estate was specifically devised. At time

of testator's death because of investments

and expenditures. there was not sufficient

personalty. Schmidt v. Limmer. 86 N. Y.

s. 657. A charge of legacies on realty is

not to be inferred from the fact that the

residuary clause directs a sale to create

a fund in trust. Under the condition of

the estate at the time of execution of the

the testator did not intend to so

charge the realty. Harvey v. Kennedy, 81

.\.pp. Div. [N. Y.] 261. YVhere executors are

tuthorizcd to sell realty to pay debts and

legacies. the power being to aid the person

aity. not to exonerate it, general legatees

are not entitled to have other real estate

charged with the payment of their legacies

to the extent that the personalty was used

in payment of debts. Turner v. Mather. S6

App. Div. [N. Y.] 172. '

71. A devise of the homestead “subject.

however. to the obligation to furnish a com

t’ortahle. home and maintenance for my sis

ter." creates a charge upon the land. which

follows the property into the hands of every

life tenant who accepts the devise. such be

ing the evident intent of the testator. Em

ery v. Swasey. 97 Me. 136. Legacies given

~hildren held to be charge on homestead

titer wife's death. but legacies given wife

I :‘or purpose of building houses for them held

'iot charge on homestead. In re Paddock. 81

App. Div. [N. Y.] 268.
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Aside from express provision," debts and expenses will be charged to person

alty.“ A charge of debts may lie in a direction to pay them." Particular ex

pense may be charged on a particular fund despite a general charge of debts."

The devisee of a mortgaged estate as a general rule cannot claim exoneration

out of specific legacies." '

A direction that all taxes on bequests shall be paid refers to present taxes

only." Where the direction is to pay over the net income, inheritance and transfer

taxes should be paid out of the income and not out of the corpus of the estate.70

A direction to pay legacies without any rebate or reduction will not exclude a de

duction of inheritance tax, where the will was made before the statute levying such

tax was enacted.”

Funds for pagpntWL—A legacy in immediate juxtaposition before and after.

with legacies payable out of the proceeds of a particular estate, and connected with

them by the word “also.” will be regarded as payable out of said estate only.81 A

bequest of specified property in trust, the income to be used for certain purposes.

does not authorize the use of other funds of the estate to make up the amount

necessary to carry out such purposes, the income of the property set apart being

insuilicient therefor." A fund will not necessarily be enlarged because the amount

to be produced is stated.Illa

Deductions—Debts in favor of the estate follow a legacy or devise into the

hands of one taking by substitution or succession.“ Interest on debts to be de

72. To charge homestead property with of a fund for the payment of future general

the payment of debts, the language em- taxes. In re Magee’s Estate. 205 Pa. 37.

ployed must be unequivocal and imperative.| 70. “here a. will devised the body of an

Cross v. Benson [Kan.] 75 Pac. 558. A gen- estate to QXt‘C‘lltfii‘S in trust to collect the in

eral devise of all testator‘s property “which come. pay "all necessary expenses" and di

shall remain after payment of my just debts vide the "net income" among certain lega

nnd funeral expenses" does not charge the tees, the inheritance, transfer, and federal

homestead with the payment of such debts, war taxes were to be paid out of the gross

but does charge the rest of the realty de- income and not out 01' the principal. In re

vised. Rev. St. “'is. 1898, §§ 2983. 3862, ex- Brown‘s Estate [Pa.] 57 Atl. 360.

empts hotneste'tds. Pym v. Pym. 118 “'is. 80. Jackson v. 'I‘aiier. 41 Misc. [N. Y.] 36.

662, 96 N. \\'. 429. 81. Request to church held payable out of

73. A bequest of a specific sum of money proceeds of sale of certain lot only. Con

“lcss expenses of administration" does not neeticut Trust & S. D. Co. V. Chase. 76 Conn.

authorize commissions of representatives and 683, 55 Atl. 171.

transfer taxes to be deducted therefrom. In 82. 'l‘estatrix bequeathed 75 shares of

re _Pray, 40 Misc. [N. Y.] 51“. stock in trust, the income to be used for cer

74. See Estates of Decedcnts, 1 Curr. Law. tain purposes. The company was subse

p. 1109. A gift of all personalty of which tes- quently merged in another, and she received

tator should die possessed will be construed 75 shares of stock in the new company in

to mean less debts and administration ex- exchange therefor. which she intended to

penses. Blaheslee v, l’ardce [Conn.] 56 Atl. substitute for that disposed of by will. Ln

503, ter she sold ‘25 shares and after her death the

7.1. A will directing payment of debts cre- income on the balance was insufllcient to pay

ates a trust against the property and charges the charges on the fund. lield. that the

it with payment of them Kiesewetter v. value of the stocks sold could not be taken

Kress, 2i Ky. II. R. 1239, 70 S. '\\'. 1065. from the residuary estate. but that the re

76. “here it is plainly the testator's in- maining 50 shares only could be used to car

tention that the realty should be charged ry out the purposes of the trust. Gardner v.

with the expense of converting it into per- Gardner [N. H.) 66 Atl. 316.

sonalty_ equity will carry out such intention. 83. A bequest of a sum. which when in

even though there is a general provision for vested at 6);. "will produce" certain nnnui

the payment of all debts from the personal— ties. means the sum which would produce

ty. Matthew v. Tyree, 53 \V. Va. 293. the annuities at 6%, not the sum required at

77. Where property devised to a daugh- the prevailing lower interest rate. In re

ter was after the execution of the will and Sproule's Estate. 87 N. Y. Supp. 432.

before the testatrix's death, deeded to said 84. \Vhere testath by his will directed

devisce by a. deed of gift, held daughter took that all legacies should be subject to any

property subject to a mortgage thereon. debts owing him from the legateea, and by

though no mention of the mortgage was codicil, made after the death of his son. who

made in either the will or deed. In re Por- was a legatee, directed that his grandson

ter. 138 Cal. 618. 72 Pac. 178. should have the share given his father in the

78. Such as inheritance and succession original will. the share 0! the grandson was

taxes, and does not require the setting aside‘ subject to the deduction of his father's debts
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ducted from legacies should be reckoned only up to the date of testator's death.”

Debt charges on legatees will fall in by extituruishment of the debt."

(§ 51))
11. Trust estates and interests.“-The fact that no time is fixed for

the duration of the trust,” that the trustee is given discretion to hold and dispose

of the trust estate as he may think best.” or that there is no devise over of the

corpus of the prop‘rty. does not render it invalid.“o
A mere provision that legacies

shall he a lien on land devised does not make the devisee a trustee of an express

' trust.“

A provision giving executors and trustees the power to manage or sell the.

estate. invest. the proceeds and divide the income, constitutes an express trust.”

Whether a title vests in the trustee and if so the quantum thereof depends on the

duties imposed as showing the intent.“3

death of all beneficiaries.

In re De Raven's Estate.

207 Pa. 147. “'here the devisee predeceases

the testator, his issue take under the stat

ute. atihtcct to anv debt which may have ert

isted against their deceased parent in favor

of the estate. Ohio Rev. St. H92, Q 5971, pro

viding that issue shall take in same manner

as devisee would have done had he survived

owing to testator.

testator. Baker v. Carpenter [Ohio St.] 68 N.

E. 577. ,

85. “'here a will provided that a debt due

testator from the husband of one of his chil

dren should be deducted from her share. in

terest thereon should be reckoned only un—

til testator's death, and the amount of the

notes given therefor should be reckoned in

ascertaining the whole amount to be dis

tributed. Howe v. Howe. 184 Mass. 34. 67 N.

E. 639.

86. Ilowe v. Howe [Mass] 67 N. E. 639.

Will provided that if the daughter's husband

was indebted to testatrix, the debt should be

paid before the daughter received her share

of the estate. At the time of testatrlx's

death the husband was indebted to her on a

joint note made by him and his wife. which

was turned over to the daughter, with other

notes. in settlement of her share of the es

tate. Ileld. that the will showed no intention

to benefit the husband, but contemplated

payment by him of any indebtedness to the

estate. and that the transaction by which

the daughter received the note operated as

a payment of the debt by her, which gave

her a right to enforce it against him. In re

Nickerson, 116 Fed. 1003.

7. As to whether a gift is in trust or

otherwise or is a trust or a power, see ante,

5 5D 2.

88. A provision "I give, devise, and be

queath to my wife Mary. in trust for herself

and my children. all of my estates, both real

and personal, with full power to continue my

business if for the best interest of my es

tate," held to create a valid trust. Fact that

no time for its duration is fixed is immate

rial. Holmes v. “'alter. 118 “'is. 409, 96 N.

W. 380. “'here the testator does not spe

cifically fix the time for termination of the

trust. his intent will govern as gathered

from the entire will, and that the fee is giv

en to the trustee does not show an intention

that. trust continue where the evident pur

pose of the trust is accomplished. When the

residue was given to executors in trust to be

divided equally between children, and they

were directed to manage the property and

If a trust is singlef" it endures till the

sell. the trust terminates on reduction to pos

session. payment of debts and leuacies and

distribution of the remainder. Iiohtz v. El

dred. 208 ill. 6". 69 N. E. 9M.

89. A bequest of personalty to the wife of

the testator “to hold and dispose of as she

ninv think best for the welfare of herself and

our children" creates a trust in favor oflthe

children and is not an absolute gift to the

wife. The discretion Riven dOes not destroy

the trust. Kidder's Ex'rs v. Kidder [N. J.

Eq.] 56 Atl. 154.

00. Gift to trustees of estate with direc

tions to pay over entire net income to son.

providing that they should pay tlePS and for

repairs, and that the property should not be

liable for the present or future debts of the

son, creates a valid spendthrift trust. though

there was no devise over of the corpus of the

estate after the son's death. which should

not be defeated by handing over such corpus

to the son's control. In re Minnich's,Estate.'

206 Pa. 405.

91. Devisee not executor.

Rev. St. 1878. 5 2081.

\\'is. 437. 94 N. W. 340.

92. Laws 1896, c. 647, i 76. Nichols v.

Nichols, 86 N. Y. Supp. 719. A devise to an

executor, giving him the management of the

estate with power to sell and convey it con

stitutes an express trust. In re Chase's Es

tate. 10 Misc. [N. Y.] 616.

03. A gift to the executors to hold until a

certain time and then to distribute does not

vest in them a beneficial estate. but merely

creates a trust, and vests the title in the

trustee for purposes of distribution. Mc

}uire v. McGuire. 80 App. Div. [N. Y.] 63. A

provision directing the executor to collect

rents and hold the property to a certain time,

then to convert it into cash and distribute it

during the lives of certain persons, with re

mainder over is not a mere power of distri

bution, but continued absolute title in the

trustee. Id. A gift of the income of a de

posit to a son for life. with a provision that

“the principal of his deposit shall be paid to

his executor or administrator and go to his

heirs," is a gift to the heirs of the son,

the executor receiving it only for conve

nience of distribution. and holding it in

trust. Thayer v. Fairchild IR. 1.] 56 Atl.

773. A devise to executors to use the in—

come for the support of a son for life with

power “to use and apply the real property"

for the purposes of the trust vests the

title in the executors and creates a valid

Under Wis.

Merton v. O'Brien, 117
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An active trust is created where the trustees are given some active duties to

perform in regard to the property.“5 Where the same person is made trustee and

ecstui que trust, the trust is generally passive.” But where a testator’s intent to

accomplish that result is clear, a cestui que trust may be invested with the powers

of a trustee."

(§ 51))

may be found in authority to use and dispose of property.98

power is governed by the testator’s intent.”

trust. Potter v. Hodgman. 81 App. Div. (N.

Y.) 233. Under a writing reciting that "I

0 l 0
give and turn my property over to

G. 8. Gibson to sell and dispose of as he

sees fit. to pay my indebtedness and take

my two children to Kentucky and ionk after

them and raise them," Gibson took the prop

erty as trustee of an express trust and not

as an executor de son tort. Gibson v. Draf

tin. 25 Ky. L. R. 1332, 77 S. W. 928. A gift

to executors. providing that in case testa

tor's children should be minors. to invest

their shares and apply the income, creates

an express trust and not a power in trust

only. Under N. Y. St. of Uses 8: Trusts (1

{e\'.'St. [lidmond's lid] pt. 2, c. l. tit. 2).

§§ 55, 58. 59, 60. as to realty, and Laws 1897.

e. 417. § 2. as to personalty. Robinson v. Ad

ams, 81 App. Div. [N. Y.) 20. Since a direc

tion to trustees to sell operates as a conver

sion of realty into personalty. a devise in

trust to pay income to the beneficiary for

life. then to sell and divide the proceeds,

does not pass any title to the remaindermen,

but merely gives them a right to share in

the distribution, the title vesting in the ex

ecutors and trustees. Statute of uses and

trusts does not apply in such case. McWil

llams v. iough. 116 Wis. 576. 93 N. W. 550.

A will giving one-half the estate to hus

band for life. with powers of ownership in

fee. and the other half to children. with cer

tain powers in husband, construed as giving

husband as trustee for the children. legal

title to property given them with power to

alienate at discretion. \Vlcss v. (loodhue

[Tex. (.‘iv. .\pp.] 79 S. “1'. 873. Dcvlse of

all testator's property in trust for his son.

he to have the use. rents and protits thereof

during his life. and giving trustees power

to use the principal if necessary for son's

support or to pay his funeral expenses. and

providing that after the son's death the prop

erty should “belong absolutely" to one of

two classes. creates a trust estate for the

son's life only. Thomas v. Castle [Conn.]

56 Atl. 854.

M. “'ill construed and held to create a

single. trust for the benefit of tesiaior's two

children and not a trust of one—half of the

estate for the benefit of each, the trust as

to one-half of the property to terminate on

the death of either child. United States Trust

(‘0. v. Sober. 85 N. Y. Supp. 266. “'here prop

erty was devised to the executors in trust

for the testatrlx's children until such time

as such children should determine that the

whole should be sold or divided, held. the

trust could only be terminated by the con

sent of all of the children or their survivors.

liarris v. Harris. 205 Pa. 460.

05. A devise to hold. manage, control.

lease, care for and invest and reinvest from

time to time for a period of years. then to

pay over. creates an active trust. Harris v

12. Powers of appointment and beneficial powers of sale.—A power

The extent of the

A power is ordinarily limited by the

Ferguy. 207 Ill. 534. 69 N. E. 844. A devise

in trust for life and after death to his law

ful children until 21 years of age. to be then

paid to them. and in case there are no chil

dren then the property to go to sisters or

their children. creates an active trust. and

the beneficiary is not entitled to possession

of the personalty on giving security as life

tenant. in re Mooney’s Estate. 205 Pa. 418.

90. Testator devised all his estate to his

two daughters, who were his only heirs.

with powers of investment. and to pay over

to themselves all the income thereof and to

dispose of the. principal by will or other

wise after their death. Held. not to create

a spendthrift trust. but a mere passive nnt'.

which would be terminated at the suit of

the beneficiaries. Tilton v. Davidson. 98 Me.

55.

07. A will giving a certain person a sum

of money in trust. she to receive the inter

est during her life and at her death the

principal to be divided among her children.

held to create a trust in her. though she Was

also cestui que trust. and entitle her to

possession of the fund. In re Vreeland‘s

Estate [N. J. Prerog.) 57 Atl. 903.

08. A gift of “all my estate to my wife

' ° ° to be used and disposed of as

seemeth the best to her during her natural

life ° ° "’ and after death to the chil

dren of testator. gave the wife power of

disposal and a conveyance by the widow

passed the fee. Simpkins v. Bales [Iowa] 98

N. W. 680. Under a devise to the wife of

the iestator during life or while she shall

remain unmarriednfor her support and the

support of minor children, the property then

to descend to children. the widow takes a

life estate without power of sale. inten

tion governs. “'inchester v. Hoover. 42 ()r

310, 70 Pac. 1035. A devise of a life estate

in all the property. to “use and expend what

may be necessary" for maintenance. gave

power to dispose of the estate when neces

sary for support and maintenance. Barker

v. Clark [N. If.) 56 Atl. 747.

09. Determining whether devisces took

only life interest with full or limited power

of disposal. Dana v. Dana [hi-ass.) 70 N.

B. 49.

Particular provision! conltmedi. “'ili con

struct] as conferring an absolute power on

the wife. within the meaning of Rev. S!

1898‘. § 2112. Auer v. Brown [\Vis.] 98 N.

\V. 966. A will giving a life estate with

power to sell, and providing for sale and

distribution at her death. confers a pmu-r

In groan. Young v, Sheldon [.-\la.] 36 So.

27. A devise of one-third of testator's es

tate for life. after the death of the devisee

one-third thereof to go to his children and

two-thirds to hers. with full power In the

devise to sell and dispose of any part of

[the estate, and a further devise of the re
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estate which the donee has in the land.‘ .-\ littiit‘r conditional on death of a devises

will not he extended to a devise in fee in an earlier part of the will.2 Words de

fining the extent of power are not cut down by other clauses unless such was the

intent.‘ Under a discretionary power to divide an estate h_v will in such manner

as the donec thinks proper, the quantity and quality of the estate to be devised

are matters entirely within his discretion.‘

general power must be found in the will.‘

Restrictions as to appointees under a

A power to dispose of property for a

certain purpose as the devisee shall see fit leaves it. to the judgment of the devisee

to determine the amount necessary to carry out the provisions of the will.6

power may be imperative from the fact that it will hcneiit designated persons'

A

A

will may confer a naked power of disposition exclusive of any heneiicial interest

in the donec.‘

tion contained therein is void.”

An execution of a power under a will which is contrary to a limita

Execution of a discretionary power is not ren

dered invalid heeause payment of a legacy is postponed.10 nor hecause a legacy to

one of the beneficiaries is made. a charge upon the land of the others.“

maininct two-thirds of the estate to testa

tor's children, share and share. alike, held

to create a power of sale accompanied with

a trust and not a general power of sale. and

that the children took vested remainders

“'clnsteln y. Weber [N. Y.) 70 N. E. 115.

I. A gift of an estate for life. with a

power of disposition anneved. and with re

mainder over. will be construed as givinp

power to dispose of the life interest only.

and not of the reversion. though such power

is absolute in its terms. Life tenant given full

power to mortgage. sell. lease. transfer and

convey and to use and dispose of property in

same manner as testator could have done.

Bauerpschmidt v. Bauernsehmidt [Md] 54

Atl. 6117; Metzen v. Schopp. 202 Ill. 275, 67

N. E. 36; Mansfield v. Mansfield, 203 Ill. 92. 67

N. E. 497. The fact that after the death of

the life tenant the property "then being" was

given to trustees who were to pay her debts

and funeral expenses and the expenses of

administration of the trust. and to divide

the property “then remaining." does not show

a contrary intent. those words referring to

the property remaining after such debts and

expenses were paid. Power of disposal re

ferred to life estate. Bauernschmidt v.

Bauernschmidt [Md] 54 Atl. 637.

2. Provision that in case testator's daugh

ter should die leaving children or a child

and issue of a deceased child. her surviving.

she was empowered to divide among them

in such portions as she should see fit that

part of testator‘s estate that would come

to them. Heinemann v. De ‘Volf [11. 1.]

56 Atl. 707. .

8- A will created a trust fund for the

benefit of a son. to whom a life interest

therein was given, and empowered the trus

tees to pay over to him during“ his lifetime

any sum not exceeding $100,000, and further

empowered the son to dispose of $l50.000 of

such fund by will to any person he might

see fit. Held. that the son‘s power of dis

position was not diminished by the amount

advanced to him by the trustees. but ex

tended to the whole amount of the fund

remaining in the trust at the time of his

death. not exceeding $150,000. McCook v.

Mumby [N. J. Eq.] 54 Atl. 406.

4. Allder v. Jones [Md] 56 Atl. 487. Un

der a devise for life with power “to will to

ny children as she thinks proper at my

leath." the donee may make an unequal dis

tribution. ld. No appointment will be de

feated. however unjust or unreasonable. or

however nominal or illusory the portion re

ceived by some of the beneficiaries may be,

provided that some portion of the estate

passes to each of the objects of the power.

Doctrine of illusory appointment not adopt

ed in Illinois. Hawthorn v. Ulrich. 207 Ill.

i230, 69 N. E. 885. The fact that no person

was specifically required to pay nominal

sums appointed to some of the remainder

men is not sufficient to render invalid the

execution of a power of appointment. where

testatrix directed that they should be paid

out of the share which she had power to

appoint to her heirs. Id.

5. "At her pleasure" and “without account

ability" enabled donee to appoint to charity.

Dana v. Dana [Mass] 70 N. E. 49.

6. Devise of residuary estate to wife for

life “with the right to use and dispose of

so much of the principal thereof during her

lifetime as she should see fit." held, her

power of disposition was limited to what was

in her judgment reasonably necessary for her

use during life. Terry v. St. Stephen's Prot

estant Episcopal Church. 79 App. Div. [N.

Y.] 527.

7. A direction to the life tenant to sell

sutlieient property to pay mortgages on real

estate owned either by testatrix or her hus

band may be treated as discretionary, in so

far as it relates to incumbrances on his own

property. but is mandatory as to those on

hers. and creates an interest in the final

beneficiaries of which the donee of the power

could not deprive them. Dana. v. Stafford

[Vt.] 56 Atl. 88.

8. Hammond v. Croxton [Ind.] 70 N. E.

368.

9.

ed

will

ceive a certain amount.

C.] 47 S. 376.

10. Charge on land payable in one. two.

three and four years valid execution. Ali

der v. Jones [Md] 56 Atl. 487.

11. Devise to two children and creating

charge thereon in favor of another held valid

execution. Allder v. Jones [Md] 56 Atl. 487.

YVhere a widow. executrix. disregard

provision in her deceased husband's

providing that each child should re

Ketchin v. Rion [8.

{I
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lapse will not be presumed.12

13. Lapse, failure and for/cilure.—An intention that a legacy shall

A legacy or devise, bestowed by testator as a mere gift or bounty, will lapse

and become void in case the testator survives the legatee or devisee,“ but this rule

does not apply where the legacy has vested,“ nor where the bequest or devise was

made to discharge a duty or obligation resting upon testator," nor by statute in

some states, where the beneficiary is a descendant of the testator." Testator may

prevent a lapse by express provisions in his will or by a clear implication of intent to

that cil'ect." Forfeiture for breach of condition will not be implied," nor will

conditions be implied so as to work forfeiture."

12. In re Phillips [R. L] 55 Atl. 696. A

will provided in the. reslduary clause that

in case any beneficiaries died before testa

trlx the. bequest to him should determine.

and further provided that if the persons

named in the will did not survive and could

not take in person. their heirs should not

take by substitution. Held. that these pro

visions applied to residuary legatees. and

that on the death of one of them before

testatrix. his share vested in the remaining

residuary legatees and did not pass as in—

testate estate. In re Phillips [R. I.,] 55 Atl.

696. That the legacy to the wife exceeds

her letritime is ground for reduction. not

for nullity. Succession of May. 109 La. 994.

13. Ballard v. Camplin. 161 Ind. 16. 67

N. E. 505. Act March 29, 1887, providing in

such case the property should descend to

devlsee's heirs does not apply where devisee

died prior to its enactment. Relehle v.

Steitz, 84 N. J. Eq. 789; Dorsey v. Dodson.

203 Ill. 32. 67 N. 395. As a legacy to one

"as a. reparation" for injury done her "by

a scandalous charge falsely and maliciously"

made. In re Sutro's Estate, 139 Cal. 87. 72

Pac. 327. Under a will providing for sale

of property and distribution of proceeds, the

legacy to one who died after testator, but

before sale and distribution, did not lapse.

Dorsey v. Dodson. 203 Ill. 32. 67 N. E. 395.

14. Ballard v. Camplin, 161 Ind. 16. 67

N. E. 505. “'here testator bequeathed the in

come of his estate to his wife for life, and

on her death a specific legacy to A, pro

viding that. "if. on the administration of

my estate. said A be deceased, leaving no

issue, then this article of my will is to be

inoperative and void." the legacy vested at

testator's death and did not lapse on A's

death. leaving issue. before the death of

testator's wife. Buswell v. Newcomb. 183

Mass. 111. 66 N. E. 592.

15. Where testator intended to devise land

to C.. but agreed to devise it to A. in con

sideration of his agreeing to pay C. a cer

tain sum. and A. executed his notes there

for. and testator then executed his will as

agreed. the devise to A. did not lapse. by

his death before that of testator. Ballard

v. Camplln. 161 Ind. 16. 67 N. E. 505.

16. This rule has been modified by stat

ute in some states so as to prevent the lapse.

and allow the heirs to take. in case the

devisee is a descendant of testator (Brown's

Rev. St. Ind. 1694. § 2741). Ballard v. Camp

lln. 161 Ind. 16. 67 N. E. 505. Under the

laws of Ohio (Rev. St. § 5971). where devi

sees are dead at the time of making the

will or die thereafter. leaving issue, such

issue take in the same manner as the devi

see would have taken had he survived tes

tator. This statute applies to a devise over

to childch as a class. whether their parent.

the first taker. died before or after the will

was made. Shumaker v. Pearson, 67 Ohio

St. 330, 65 N. E. 1005. Statutes for the pre

vention of lapses apply where the legacy

is given to a class. Illinois statute (2 Starr

& C. Ann. St. 1896 [2d Ed] p. 1433, par. 11).

providing that whenever a devisee or lega

tee who is a child or grandchild of testa

tor, dies before him. and no provision is

made for such a contingency, his issue shall

take applies where the devise is “to my

beloved children as their absolute property

in fee simple, to be equally divided between

them." l’udolph v. Rudolph. 207 Ill. 2'1"».

69 N. F2. K34 \\'ill be presumed that testa

tor made his will in view of the statute. and

the burden is on plaintiff to show the con

trary. Burden is not lifted by preof that

legacies were prompted by personal regard.

as where they were given to "my beloved

children." Id. Under the California stat

utes. a legacy to a son who was dead at the

time of the execution of the will. though

believed by the testator to be alive. does not

preclude the child of such son from claim

ing and obtaining the share of the estate to

which he would have been entitled if the

testator had died intestate. In re Ross' Es

tate. 140 Cal. 282. 73 Fee. 976. -

17. Ballard v. Camplin. 161 Ind. 16, 87

N. E. 505. A provision to hold a share for

the taker's issue in event of the former‘s

death held to mean simply that it should

not lapse by death. Denison v. Denlson. 88

N. Y. Supp. 604. Will devised estate equallv

to children and provided that. if child died

during minority and without descendants.

its share should pass to the surviving chil

dren and the descendants of those who had

died leaving descendants. Held that. upon

the death of a child. his share vested abso

lutely in the other two. and was not sub

Ject to any further devolution under the

will. they taking directly from testatrix.

and hence, on the death of one of the other

two during minority. his share descended to

his heirs under the statute. In re Clark. 38

Misc. [N. Y.] 617. A devise to children. and

if any are dead then “I give the share such

deceased child would have taken to the

uses of his or her will" and if such child

has died intestate "I give the said share

to the persons and for the estates they would

have taken in the some had such child been

living." Held. that the expressions “to the

uses of his will" and “had such child died

the owner of that share" have the same

meaning. viz.: that the share of such de

ceased child should pass in the manner in

which it would have. passed had he been the

“A
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Valid portions of the will will be allowed to stand and the invalid provisions

alone cut oil, where the two are distinct and separable, and injustice will not be

done. nor tesiaior's intentions subverted thereby; 2° but every estate dependent on

a provision which fails, fails with it.“

owner of it at his death. This not affected

by a further provision that if any of the

devisees therein before named died during

testator's life, "i give so much of his or

her share as does not vest in his or her

issue or husband or wife by the provisions

of this will, to the persons and for the es

tates to whom and for which the residue of

my estate is devised." The will referred to

therein is that of testator. In re Sturgis‘ Es

tate. 205 i'a. 435.

IS. A provision that the realty

to one of several shall not be sold Without

the consent of the others, without a devise

over or a declaration of forfeiture in case

of sale without such consent. does not af

fect the fee title which passed by the de

vise, Felt v. Richard, 64 N. J. Rt]. 16.

19. Executors were to fottnd a widows'

and orphans' home from certain income after

the death of life tenmts. livecutors died

before the life tenants. Held. the devise

to the home was not contingent on its or

ganization before the PXOCUt'H'S' death, and

hence did not fail. Ghliey v. Lovenberg [Tex.

Civ. App.] 79 S. “f. 834.

20. Loyd v. Lovd's Ex'r [\'a.l 46 S. E.

687. Void bequest cut oti’, \‘an llriele v

Kotvls [Mich] 97 N. YV. 700. A trust to pay

an annuity out of all the testator‘s estate.

real and personal. and at the death of the

annuitnnt to convey the estate. to others.

being void in California as to the real

estate, is separable and the trust as to the

personally is valid and enforceable. In re

Pichoir's Estate. 139 Cal. 69-4. 78 Pac. 604.

Devise in trust to pay income to four sis

ters. on the death of either of two of them

their share to go to the others, and on

the death of either of the ether two. her

share to go to her children, “the issue of

such children taking the part of any de

ceased parent" for life, and on the death

of all such children, the principal to go to

the grandchildren of such sisters. or their

issue or legal representatives according to

the laws of descent in fee. Held. that the

gift of income to the grandchildren was void

under the rule against pcrpetuities, there

being a possibility that persons not the im

mediate issue or descendants of persons in

being at the time of making the will would

take. nor can it be supported on the ground

that they take by inheritance and not pur

chase. since they have life estates only. The

gift over of the trust fund is dependent upon

the precedent'provisions. and hence. void

also. The provisions relating to the time

antecedent to the death of one of the last

two sisters are valid. White v. Allen [Conn.]

56 Atl. 519. Vi'here title vested in remainder

men but possession was postponed. and pow

er of alienation was suspended for a long

er period than allowed by law, the latter

provision was segregated and the. balance

of the will enforced. Johnson’s Trustee v.

Johnson [Ky.] 79 S. W. 293. YVhere trust

in its provision for termination on certain

contingency was void as a perpetuity. held,

that void portion could be severed and ef

fect given to testator's intention until death

devised .

of one of the beneficiaries, when it would

terminate_ and the property be divided among

those entitled under the will to receive it.

Lonnier v. Lootner [Conn.] 67 Atl. 167.

Though a gift to descendants of testator's

grandchildren. in case his dauuhter should

die leaving issue. is void under the rule

against pcrpetuities, a gift to testator's oth—

or children in case the daughter died with

out leaving children. not being dependent

thereon, is valid. Stone v. Rrrttilee, 183 Mass.

165, 66 N. E. 708. “'here testator devised

property in trust for his daughter for life.

with limitations over after her death which

were void, the estate of the daughter was

not affected by the invalidity. and she, be

ing sole heir at law and next of kin, took

the absolute ownership of all the. property,

subiect to the trust for her life. Schiereth

v. Schiereth. 173 N. Y. Hi. 66 N. E. 130.

\K'ltcre the only effect of taking out of a

ontliCll an invalid provision suspending the

power of alienation beyond the time al

lowed by law will be to accelerate the pos

session of the remainder so as to take. effect

upon testator's death instead of two years

later._ such invalid provision will he ex~

pungcd. and the balance of the will allowed

to stand. Smith v. Cheseborough. 176 N.

Y. 317, 68 N. E. 625. \\'here one of two

trusts created by a will is void for indefinite

nch. the residue of the estate. after the

valid trust has been carried out, goes to

the residuary legatees. Trunkey v. Van Sant.

176 N. Y. 535, 68 N. E. fiii‘». “'here the

devise was in trust to pay annuities during

the lives of the two youngest children. a

codicil which was void because it suspended

power of alienation for the life of one of

the elder children did not render the orig

inal trust void. HerZog v. 'I‘itie Guaranty 8:

'1‘. Co.. 177 N. Y. 86. 69 N. E. 283. Not where

it will result in one child taking both un

der the will and under the statute. Brown

v. Quintard. 177 N. Y. 75. 69 N. E. 226. “’here

a trust is part of a. single scheme. the prin

cipal object of which cannot be carried out.

the whole scheme falls, and no effect can

be given to any part of it. “'here trust

for preservation of residuarv estate and

payment of income to named beneficiaries

was void as suspending power of alienation.

ind testator provided only for disposition of

one-fourth of the estate after the termina

tion of the estate. the whole trust and scheme

for the disposition of such residuary estate

will be held invalid. Id. Where provision

for trust for payment of mortgage on a

share of the realty is void. and the enforce

ment of the. balance of such trust without

such payment would result in inequality of

distribution_ thus destroying testotor‘s pri

mary intent. the whole trust will fall. Dres

ser v. Travis. 39 Misc. [N. Y.] 358. If the

primary provision is valid. invalid provisions

will not invalidate the entire will. Mendel

v, Levis. 40 Misc. [N. Y.] 271. Under Laws

1896. c. 547, where a. testator directed an

invalid accumulation of rents and profits, but

declared that on the death of one of the

sons leaving children, one-half of the es
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Death of the life tenant before testator will not invalidate the gift over,22 and

a subsequent execution of a codicil without revoking the gift shows an intent that

it should stand.23

(§ 5Dl 14. Residuary clauses. substitutions and properly not e/fcrtuaily

disposed (iii—It will not be presumed that testator intended partial intestacy, un

less the language used compels such construction,“ though if the question oi.‘ tes

tacy does not alter the disposition, it need not be determined." To avoid partial

intestacy, a residuary clause will not be restricted by needless implications,26 but

whatever may have been his intention, property not disposed of by the will passes

tate would vest in them. and on default to

the other son. the invalidity of the accumu

lation did not invalidate the trust. United

States‘Trust Co. v. Soher. 85 N. Y. Supp.

266. Provision creating a specified trust

unlawfully suspending the power of alien

ation. Denison v. Denison. 86 N. Y. Supp.

604. An invalid fidei commissum does not

invalidate the donation. After declaring that

he had brflught 86.500 in marriage and that

he had neither ascendants nor descendants.

the testator made his wife universal lega

tee of all his property. He declared it to

be his desire that at her death what re

mained should he divided between his and

her natural heirs equaiiv, first deducting the

above sum to he paid his natural heirs; held.

that the legatee is not charged to preserve

for and return a thing to third persons.

Dufour v. Deresheid. 110 La. 344.

Though the will shows an intention that

each of the devisees should share equally in

testator's estate. it will not be held invalid

merely because testator attempted to de

vise property in which he. was only tenant

hv curtmy. Bectson v. Stoops, 86 N. Y.

Supp. 332.

21. Clauses in a will providing for the

disposition of a trust fund and legacies in

tended to be paid only from it are inop

erative where the attempted revocation of

the trust by the will is void. Kelley v. Snow

[Mass] 70 N. E. 89.

22. 23. Request to one for life with prin

cipal to others after her death valid. though

first taker died before testator. Blakeslee

v. Pardee [Conn.] 56 Atl. 603.

2t. Burns' Rev. St. Ind. 1901, Q 2737 pro

vides that every devise. in terms denoting

tpqtator's intention to devise his entire in

terest in all his real and personal property

shall be construed to pass all of his es

tate in such property. Thompson v. Jami

son. fill Ind. App. 376. 68 N. 176. Pre

sumption that testator intended to dispose of

his entire property. Pate v, Bushong. 16l

ind 533, 60 N. 12.291; Buck v. Lincoln [Conn.]

.66 Atl. 522; Mayes v. Karn. 24 Ky. I... R

2110. 72 S. XV. llll. Presumption is one of

not only, Young; v. Quimhy. 98 Me. 167. 5"

Atl 656; Simmons v. (“ahannm 177 Mo. 336.

76 S. \\'. 618. A testator‘s family consisted of

a wife and invalid danghter with no ex

pectancy of issue. Iiis will gave his wife

a life estate in certain stocks and created

an annuity Oili' of real estate in her favor

A residuary clause gave the wife all prop

ertv not otherwise disposed of which was

less than $1,000.00 while the estate was

valued at 816.000.00. Hold. the wife took

an absolute rather than a life estate. flakes

v. Massey. 87 N..Y. Supp. lllR; In re Espy's

Estate. 207 Pa. 459; Shaner v. Wilson. 2"?

Pa. 550; Cnnl‘ield v. Caniield. 118 Fed. 1:

Lawrence v. Barber, 116 Wis. 294. 93 N. W.

30.

The will must be construed so as to pre

vent intestacy with reference to any portion

of the decedent’s estate. if that can be ret

sonabiy done. Durboraw v. Durboraw. 67

Kan. 139. 72 Fee. 666. Devise of “undivided

one-third” to several held devise of one-thir-l

to each. Meiners v. Meiners [Mo.] 78 S. W.

795: Lewis v. Howe. 174 N. Y. 340. 66 N.

E. 975_ 1101: Jones v. Hand. 78 App. Div. [N.

Y.] 56. Under a devise of property to a son

for life. and upon his death to his chil

dren in fee. a grandchild of the son. being

the (>an "child" surviving him. takes the

property. Shaw v. English. 40 Misc. [N. Y i

37: “’ard v. Stanard. Bl N. Y. Supp. 906.

“'here testator iet‘t four children and divid

ed his property into four equal parts. de

vising one less a certain sum to one child.

and leaving the other parts undisposed of.

held. such parts should go to his other three

children. undiminished by the special pro

vision applicabie to the one. Brown v.

Brown, 81 N. Y. Supp. 918. A power to sell

"my said real estate not hereinbefore men

tioned" construed. and "said." since testator

had not mentioned any real estate but had

made bequests of certain legacies. treated

as superfluity. In re Levy. 41 Misc. [N. Y.i

68: In re Phillips' Estate. 205 Pa. 504; In re

\‘ilsack's Estate. [Pa] 57 Atl. 32: Young

“’omen's Christian Home v. French. 187 U.

S. 401. 47 Law. Ed. 233. Devise in form a

life estate. with remainder over. held to he

really a fee in remaindermen. hence a sub

stitution on death of one passed a fee direct

Newton v. Odom [8. Q] 45 S. E. 105.

25. Will created a trust for life of son

and provided that at his death. any balance

of the property remaining should belong ah

solutely to the son's issue. should any sur

vive him. and if not. it should be disposed of

according to the intestate laws. The son was

testntor's sole heir, and died without issue.

field that. treating the concluding clause as

'l declaration of intestacy. the property would

mass to the son's estate; construed as a gift

under the will. it was void. Under the stat

ute against perpetuities. the same result

would follow. and interpreted as a gift to

the general heirs at law of testntor at the

time of his death. the result would also

‘ie the same, there being nothing to exclude

the son from taking as an heir. Thomas v.

Castle [Conn.] 56 Atl. 954.

26. A gift “of all the rest. residue and

remainder" is not controlled by a subso

quent clause stating that the property de

vised and bequeathed “is my separate prop
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as intestate property” A remainder after a life estate being voitl. the title to

the property ve~ts in the testator's heirs at law, suhjeet to the lite Psi:li0.“

may talce to let in after-horn devisees.”

Hei 1‘s

An invalid devise passes under the resitluary clause if there he one. and if not,

as intestate property."°

In a will of personal property. the general resitlnary clause carries whatever is

not otherwise lt-caliv disposal of." hut this does not apply where the bequest is of

a residue. and the first disposition fails."

Upon the lapse of a legacy charged upon a devise, it innres to the benefit of

the devisee."

erty and was the community propertv of my

first wife and myself." so as to make other

property pass as intestate. (jranniss v. Cun

ter. 142 Cal. 1. 76 Pac. 324.

27. After-acquired property. Franck v.

Franck, 2i Ky. 1.. R. 1790, 72 S. “I 275. The

mere fact that a residuary clause is omit

ted does not justify the giving of the resi

due to some specific legatee on a forced eon

struetion. Should be distributed under in

testate laws. Omission of residuary clause

disposing of realty does not show intention

to make peeuniary legacies a charge there

on. in re Espy‘s Estate. 207 Pa. 459. By

statute undisposed of accumulations under a

valid provision are sometimes given to the

persons entitled to the next eventual estate.

Under Laws 1896. c. 617, they go to daugh

ter when personalty is given in trust. in

come to accumulate till death of her hus

band. Tobin v. Graf. 31' Misc. [N. Y.] 412.

28. Murray v. Miller. 85 App. Div. [N. Y.]

414. “'here the remainder over was void

under the rule agtinst perpetuities the de

vises for life were sustained and the remain

der held to pass after death of life tenant

as intestate property. Buck v. Lincoln

[Conn.] 56 At]. 522.

20. Where land is devised to the testator‘s

daughter-in-iaw for life. remainder to her

grandchildren. in default of grandchildren

in esse at the time of the execution of the

will or at the death of the testator. the fee

vests in the testator's heirs at law for the

use of any grandchildren that might be

thereafter horn. Holton v. Jones. 133 N. C.

399. 45 S. E. 765.

30. Applied to invalid trust. Holmes v.

Waller. 118 Wis. 409. 95 N. W. 380. A will

bequeathed and devised to the executors in

trust $100,000 of the residue. to give and

distribute five years after his death "for

such religious. charitable. or educational or

other purposes as they may deem advisable."

provided that no part of that sum should

go to his wife or children. Held. this lan

guage shows an intention to have the money

distributed for other than charitable uses.

if executors see fit. and hence the. gift is

void. and the sum will go to the widow and

children according to the laws of distribu

tion. under another clause providing for the

residue. Hyde's Ex'rs v. Hyde, 64 N. J. Eq. 6.

A residuary clause held not to include

property previously devised. Holton v. Jones.

133 N. C. 399. A legacy which does not vest

in the lifetime of the legatee lapses into the

estate out of which it was to be paid. or

passes over to some other named legatee or

devisee. McLaughlin v. Penney, 65 Kan.

523, 70 Pac. 341.

Not so. however, where the legacy is excepted from the devise.‘N

31.

224.

Lapsed legacies pass under residuary

clause. Dorsey v. Dodson. 203 Ill. 32. 67

N. E. 395.

A claim against the government for prop

erty used passes under the resid'iary clause

in the absence of a provision governing its

distribution. Does not descend to the heirs

at law under the statute of distributions as

a mere gratuity. Camp v. Vaughan. 119 Ga.

131.

A remainder after the expiration of a life

estate in persmrflty, which is undisposed 0f.

goes into the residuum of the estate. and if

there is no residuary clause. descends un

der the laws governing intestacy. “’here

will gave to widow the income of the estate

during her life and made no disposition of

the residue or remainder thereof. such re

mainder is intestate property. and the widow

is entitled to her statutory share thereof

In re “’ooley. 78 App. Div. [N. Y.]

absolutely. Torrey v. Peabody, 97 Me. 104:

Manning v. Lindsley [N. J. Eq.] 55 All.

1M3. The fact that the residuary legatee is

also the. tenant for life does not change this

rule. Id. If the bequest for life is in such

terms as to show an intent that the life

tenant should have no interest in the corpus

of the estate. or anything but the interest.

the residuary legacy will be held to give

him authority to dispose of the corpus by

will. Id.

32. That part of the residue of which the

disposition fails will not accrue in aug

mentation of the remaining parts as a resi

due of a residue. but will descend as in

testate property. In re Wooley, 78 App. Div.

[N. Y.] 224. Under a direction to executors

to sell the property, and. after paying cer

tain legacies. “to divide all the rest, residue

and remainder of said property" among cer

tain persons. lapsed legacies should not be

divided among such residuary legatees. but

go to next of kin. Id. Legacy lapsed by

death of beneficiary before testator. and

there was no provision for happening of such

contingency and nothing to show contrary

intent. Dorsey v. Dodson, 203 Ill. 32, 67 N.

E. 395. “'here will directs property to he

sold and the proceeds to be divided among

several beneficiaries. and the legacy to one

of them lapses. his portion of the proceeds

of the sale will go to the heirs. Id.

83. A devise of property to a son. “at his

death I leave to his daughter $5.000, the bal

ance of his portion of my estate at his own

entire disposal.” daughter died before father,

held. legacy a. charge upon estate devised to

legatee's father. Ward v. Stanard. 81 N. Y.

Supp. 906.

84. “Yard v. Stanard. 81 N. Y. Supp. 906.
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The words “rest, residue and remainder” of the property are sufficiently broad

to include all property not otherwise disposed of,“ but do not always do so.“

The word “balance” operates as a residuary clause."

Specific it‘gKIClOS distinct from the residuary estate do not follow the disposition

of the latter.38

I A direction for falling of unexpended balances into a residuum after payment

of legacies and annuities does not mean that the legatees take an estate in the re

siduum, but that it comprises what is left.”

lows it.‘o

Subslil1zlions.—‘

another.“

A residuum in specific property fol

‘Instead of” shows an intent to substitute one provision for

When a testator declares that property is to go from one beneficiary to

another and on certain terms, thence still to others, he has indicated that each of

those named is preferred over his heirs or the other objects of his bounty.“ A

substitution of persons who take specifically and as general residuary legatees

takes over both shares.“l

Gifts freed from void limitations—Where the remainder is sought to be

charged with a void trust, the rcmainderman takes the fee,“ and if the life tenant's

heirs be remaindermen, the fee may fall on the life tenant.“ Where a void accu—

mulation is provided for, the property goes to those presumptively entitled to the

next eventual estate.“

35. Kelley v. Snow [Mass] 70 N. E. 89.

After a devise of the residuary estate to

named persons in trust for life and appoint

ing the trustees. a subsequent clause giving

to the same persons “all the. rest" etc. to be

divided equally between them. held not in

tended as a substitute of the prior clause.

McKinlny v. Van Dusen, 76 App. Div. [N.

Y.] 200.

36. “'hero the testator owned 15 acres

or land on east side of Bennock Road and

devised the eastern 5 acres to his wife for

life with no disposition over. and then de

vised to his son “the residue of my land ly

ing on the east side of the Bennnck Road,"

held to mean the remaining 10 acres and on

death of the wife. the 5 acres descended in

tcstatef Young v. Quimby. 98 Me. 167.

37. Where a will gives pecuniary lega

cies. indicating no other fund for their pay

ment. and there is no other personalty for

their payment. and then directs a farm to

be sold and “after paying all my debts. the

balance to go to" a daughter except cer

tain after-named legacies, the daughter takes

as residuary legatee and all legacies are pay

able out of proceeds of farm. Lynch v.

Spicer. 58 W. Va. 426.

88. Russell v. Hilton, 80 App. Div. [N.

Y.] 1'18.

89. Brigham v. Peter Bent Brigham Hos

pital. 126 Fed. 796. "Unexpendod balances"

used in connection with leuacies held to be

rosidnnry words and not to import a preced

pnt gift and limitation over. Id.

40. Where a testator gave a specified part

of specific property to a legatee for life

and then gave the rest of the mid specific

property to other legatees absolutely. held.

upon the death of the life tenant. his part

of the said specified property passed to the

other logatecs of the rest of that specific

property and not under a residuary Clause.

Musgravo v. Pope's Bx'rs [Va.] 45 B. E

809.

4|. Provision in codicil giving legntces

Where a power of distribution created in a will is void

income “instead of" principal. held to give

them life estate only. Cruikshank v. Cruik

shank, 39 Misc. [N. Y.] 401. “’ill provided

for trust to pay income to daughter during

her life and after her death for support of

her children. the principal to be paid to

them at maturity. and if no issue reached

maturity. than the principal was to go equal

ly to testator's remaining children. Codicil

provided “This bequest I hereby amend. by

giving to said issue the income of said fund.

instead of the principal." Held. that a son

of the daurrhter took only a. life estate in

the principal and testator's remaining chil

dren took the remainder. Id.

42. Josscy v. Brown [Gm] 47 S. E. 850.

43. A testntor devised his property to

his wife ior life. at her death certain desig

nated property to go to certain designated

nephews and nieces. then by another clause.

he devised the residue of his estate to the

said nephews and nieces. and by the next

paragraph provided that ii' any of the said

nephews or nieces should die before his

wife. without children. the others should take

the decensed's share or shares; held. this

clause applied to the separate devises as

well as to the residuary clause. Curtil V.

Waldron. 81 App. Div. [N. Y.] 851.

44. Where by will a gift is made of a re

mainder in fee. and in the same will there

follows language showing a clear intent to

charge such remainder with a trust in

valid under the rule against perpetuitlel.

the donee takes such remainder in fee.

Towle v. Doc. 97 Me. 427.

45. In case of invalidity of an attempted

trust to which an estate for life, with ab

solute power of appointment and in do

i'ault thereof with remainder to the lite

tenant‘s heirs. in subject. the life tenant

takes the fee. Dodsvvorth v. Darn, 88 Misc.

[N. Y.] 684.

45. A bequest to legatees. the income up

to a certain sum to be paid them and tho

surplus to be paid on their death to per
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because executed contrary to provision contained in the will creating it, the prop

erty passes under the first \till.‘T

t§ 5) E. l’rori.~t'ons respecting administration, management, control, dis

posal.——.»\n_y language adopted in a will “lllL'll expressly or by fair implication

clothes :1 given party with the authority and duties of an executor will be held

equivalent to an aupoiutment.“ The power to appoint substitute executors is not

nCCU><tlfli_\' exhausted by the first exercise.”

Unless the will otherwise provides. the usual rules as to the payment of debts,

taxes, repairs and expenses, and the part. of the estate primarily liable therefor,

applr9°

A direction to pay legacies as soon as practicable justifies a postponement when

necessary for the best interests of the estate.“

administered so as to carry out test-ttor's purposes.“

The estate should. if possible, be

A power of sale will be im—

plied when necessary to carry out the provisions of the will,” as will other neces

sary powers.“

IOi'il named. held. this latter being a void

accumulation. goes to the persons presump—

tively entitled to the next eventual estate.

Reeves v. Snook. 86 App. Div, [N. Y.] 308.

7. In the. oricinal will and codicil. it

Was provided if the wife made no vvill the

children were to ho equaliZed and a grand

child was to receive one-half of one share

Ketchin v. Rion [9. C.] 47 B. E. 376.

48. Powers granted to one held not to

show intent to constitute him executor.

In re Hill's Estate, 102 Mo. App. 617, 77 S.

W. 110; Strode. v. Bierman. 102 Mo. App.

617. 77 B. W. 110.

49. A power “in case the. trustees die or

refuse the. trust to appoint a successor or

Successors" is not exhausted by a single ap

pointment. Rurghard v. Barrett's Trustee.

24 Ky. L. R. 1313, 71 S. W. 5"".

50. See Estates of Decedents. ! 6, 1 Curr.

Law. p. Hill. et seq. A will providing that

the testator's children should be supported

and educated from the surplus income of his

estate until they arrived at a certain age.

up to which time the executors should ad

vance to such children such sums of money

as would benefit or promote their happiness

or comfort, such advances to be charged

against them. held. only the amount ad

vanced for happiness and comfort should be

treated as advances. Thorn v. De Breteuil.

86 App. Div. [N. Y.] 405. Under a clause

allowing the executors to set aside a fund

for the use of the testator's wife and son

and pay them such sums out of it as the

executors deem fit. the setting aside of such

sum and dc<ignation of the wife as sole

beneficiary thereof does not entitle her to

the whole fund. Russell v. Hilton, 80 App.

Div. [N. Y.] 778.

A devise in trust "to pay such proportions

' ' ° to such persons as the trustees may

ascertain and a majority shall agree" to haye

been the testatrix’s expressed wish, or as

she might hereafter formally designate. is

void for uncertainty. Trunkey y. Van Sant.

83 App. Div. [N. Y.] 272.

51. An executor was directed to pay lega

cies out of the income of land “as soon as

practicable.” If the legacies had all been

paid out of the first year‘s crop. money

would have to be borrowed to operate the

lands the following year. Held. the ex

ecutor was justified in postponing payment

-

of the legacies. Henry y. Henderson [Miss]

33 So. 960. Refers to the exigencie of the

settlement of the estate_ and does not con

t'er on them arbitrary power to delay DRY

ment. Savin v. “'cbb. 96 Md. 504.

53. The estate should be administered so

as to carry out the purposes of the testa

tor. if consistent with the law, as they ap

pear from the will, interpreted as a whole

and in the light of the circumstances in

which it was made. In a direction that the

"trustee" pay a certain claim. the word

“trustee” held inadvertently used for “execu

tor.” the same person being executor and

trustee. In re Martin, 25 R. I. 1. A will

provided “First. after all my debts are

naid. I give and bequeath to my son all

my real estate; second. I give to my wife

all my personal property of any and all

kinds of which I may die seized." Held,

that testator‘s intention was that the debts.

of which the. principal one was a mortgage.

held by the son on the lands devised to

him. should be paid by the son. Wiggins

v. 'lgc'ins [N. J. Eq.] 56 At]. 148.

58. Where a will gave property to ex

ccutors to invest until the lezratees each

arrived at the age of 25 years. when it was

to he paid them, held. the executors had a

power of sale. Mendel v. Lewis, 40 Misc.

[N. Y.] 271. Will construed and executor

held to have power of sale where a subse—

quent clause provided that on a request of

a majority of the sons the executors should

sell any portion. the only effect of such was

that if the eXectitors disagreed as to sale, a

majority of the sons might compel them to

act. Nichols v. Nichols_ 86 N. Y. Supp. 719.

54. Where a will devised unequal annui

ties to two sons. and a legacy to be paid

each when he attained majority. the trus

tees should deduct from each year’s income

in amount which with interest would pro

duce the legacy at the appointed time. Unit

ed States Trust Co. v. Sober, 85 N. Y. Supp.

"286.

A power of sale given to eXecutors for

ourpose of distribution among the remain

dermen after termination of the life estate

ioes not empower a sale before the death

if the life tenant. Ryan v. Dodds [N. J.

Eq.] 56 Atl. 131. Testatrix gave her husband

1n estate for life in all her property and at

his death directed it to be sold and the
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Whether powers conferred on trustees are discretionary and therefore personal

or whether they are attached to the oiiice is a question of intention, to be ascer

tained from a fair construction of the whole will and the nature and objects of the

trust."5

Power to manage the estate includes power to make necessary improvements.“

Provisions in regard to appraisement and the order in which the property is to

he sold must be followed." A direction in the will of a testator that his trade

should be continued is valid, and the duty being imposed upon the executors, they

lit-come trustees.58

Where a testath directs property to be sold without expressly vesting the

power in any one, and the proceeds of the sale are made a trust fund or are to be

distributed by the executors, the power to sell is vested by implication in the execu

tors.“

Authority to sell rented property upon certain notice to the tenant does not

prohibit a sale to him.“0 Discretion as to administration and government of a

charity left to the executors is binding on it.61

(§ 5)

only applies to specific legacies.“2

F. Abatement, ademption, sal-isfaction.—The dor'rine of ademption

An :ulcmption by acts of the testator occurs only when he gives in his lifetime

to a legatee what he had left him by will,“ or where, before his death, he. so deals

proceeds divided. She further gave the ex

ecutor “full power to do all that is need

ed to the full execution thereof. to sell

and convey. by deed or otherwise. real and

rersonal property: to make all payments.

divisions and dispositions herein provided."

Held. that the power of sale was givenmere

iv for the purpose of distribution after the

husband‘s death and did not authorize a sale

het'ore that time. Id.

A provision authorizing“ trustees "to sell

and convey" property does not give them

authority to mortgage (Potter v. Hodarman.

8! App. Div. [N. Y.] 233). or exchange it un

der 9. power to sell either for cash or part on

bond and mortgage (Huber v. Case, 87 N.

Y. Supp. 663).

65. \Vhere testator devised property which

he owned separately to trustees to invest

and manage as though it were their own.

and that which he owned jointly with his

son to him as trustee with the same powers.

the share of testator’s estate in the proceeds

of any sale of the Joint property to go to

the first named trustees. the power conferred

on the son was held not a personal one. but

one attached to the oflice of trustee. Ken

r.ard v. Bernard [Md] 56 At]. 793.

58. “'bere a will gave an executor power

to manage the residuarv estate for benefit

of nephews until the younircst became of

are. he was justified in building a srin house

out of one year's crop without order of the

court. Henry v. Henderson [Miss.] 33 So.

960.

57. 'l‘cstator authorized executors. who

were tcstator's sons. to sell a coal vein un

dcrivim: a certain farm, and provided that

when the coal was sold. the farm should he

appraised. and that the executors might

then take the farm if they desired, upon

paying the other children their proportional

shares. which were charged upon the land.

l'pon failure to take the iarm thcv were an

thorizcd to sell it and distribute the pro

ponds, Held. that they had no authority to

sell to a railroad a right of way through

the farm before a sale of the coal and an

appraisement as provided tor. McClane v.

ZiicClane. 207 Pa. 465.

58. Thorn v. De Breteuil. 86 App. Div.

[N. Y.] 405. Beneficiaries have no power

to object to the continuance of the business

and require an immediate division (if the

trust fund. Id.

50. \Vili construed to contemplate a sale

of realty. it necessary. in 20 years, with im

plied power ot sale in executors. Hedt'ord

v. Bedford. 110 Tenn. 204. 75 S. \V. 1917.

“’here the will directs a sale of real estate

as a part of the settlement of the estate.

the implication is that testator intended the

executor to make the sale. Lawrence v.

Barber. 116 W’is. 294, 93 N. \V. 30.

60. A will gave the executor authority

to sell rented propertv and to settle her es

tate as soon as convenient. and directed that

three months' notice should be given the

tenant. Held. this did not prohibit a sale

to the tenant. Hanbest v. Grayson. 206 Pa.

59.

61.

college. the executors of the

vise and promulgate such rules and repu

lations as they shall deem proper for the

government of the institution. and which

shall be carried out and he obligatory" as

though set out in the will. hold. rules and

regulations so drawn are binding upon the

trustees of the college. Clayton v. Hallett.

3" C010. 231. 70 Pac. 429. W'hcrc a will pro

vided for the establishment of the colicee

under the executors' direction within ten

years of the testator's death, it to be for

the benefit of a city. held it was the inten

tion of the testator that the city should not

be called upon to accept or execute the

trust until after the establishment of the

college by the executors. Id.

A devise for the establishment of a

will "to de

(i2. Rogers v. Rogers [8. C.] 45 S. E. 176.

63. Connecticut 'l‘rust & S. D. Co. v Chase.

75 Conn. 683. “’here a parent gives a lce'i‘v
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with the suhjcct of the bequest as to render it impossible to ciicct the li'.lll.~ft'l' or

payment which the \\ ill directs.“

tion."

A mere change of form will not work an tlilt'lllP

Parol evidence is admissible to show uhciher or not testator intended a subse

quent gii't as an ailcuiption of the legacy ,°° but not to show that the tcsiator in

tended that a benefit accruing to him by the adcuiption should pass to the lcgaiccs

in lieu of the claims adeemed."

.-lbatcmcnl.—-Gcncral legacies ahate before spcciiic ones.“

A legacy given in consideration of the relinquishinent by the. lcgatce of some

subsisting right or interest is entitled to

mere hountics, though the value of the

rights relinquished.“

to a child without stating any particular ob

Ject for which it is given. it will be re

garded as a portion and any settlement by

way of a portion. or any advancement there

after made to such child by testator during

his lifetime will be regarded as an ademp

tion of the legacy either pro tanto or in full

as the case may be. Legacies to be paid

by trustees to a son on his going into busi

ness and to daughters on their marriages held

adeemed by gifts made to them by testator

during her lifetime at such times. In re

\Veiss, 39 Misc. [N. Y.] Ti. It is only where

the testator stands in loco parentis that a

subsequent gift will operate as an ademp

tion. A subsequent gift to a nephew legatee

of a sum equal to the legacy is not an

ademption of the legacy. \\'iison v. Smith.

117 Fed. 707. Indorsement of a note to a

legatee. without delivery. the note being

left among testator's papers. does not con

stitute ademption of a bequest of the note.

Waters v. IIatch [Mo.] 79 S. \V. 916. The

giVing of a security (iced acts only as a

iiartial ademption. Carr v. Berry, 116 Ga.

372.

64. Connecticut Trust & S. D. Co. v. Chase.

75 Conn. 683. “’hen lost. disposed of. or

so substantially changed or altered as not

to exist in specie when the will takes ef

fect. A legacy of all claims of testator

against his father and all interest in his

father's estate is adeemed by testator‘s col

lection of the same during his lifetime by

taking a. bond and mortgage on land sold

by order of court to pay the father's debts.

Rogers v. Rogers [S. C.] 45 S. E. 176. A

devise of land to a church on condition that

it build a church and parsonage thereon

within a certain time is revoked by a con

veyance ot' the land by testatrix before her

death. since the performance of the condi

tions is thereby rendered impossible. Con

necticut Trust & S. D. Co. v. Chase, 75 Conn.

“33. Ky. St. § 2068, providing that the con

version of money or property devised to one

of testator'a heirs into other property or

thing. with or without testator's consent

shall not be an ademption unless a contrary

intention appears from the will, or by parol

or other evidence. applies only when dGViSBt'

is an heir of testator. Franck v. Franck.

24 Ky. L. R. 1790, 72 S. \V. 275. A deed

executed on the day of the execution of the

will renders inoperative. a devise of the same

had to the grantee subject to a charge £0"

the payment of a legacy. Marshall v. Hartz

felt [Mo App.] 71 S. W. 1061.

ea. Sale of property and taking note and

priority over general legacies. which are

legacy greatly exceeds the value of the

mortgage as security for purchase price does

not adeem legacies to be paid out of the

proceeds of its sale, where a part of such

purchase price is still unpaid at testator's

death. Connecticut Trust &- S. D. Co. v.

Chase, 75 Conn. 683. An exchange by testa

trix of certain bank stock bequeathed by

her for stock in another bank formed by the

reorganization and consolidation of [our

hanks. of which the bank issuing the orig

inal stock was one. does not work an ademp

tion of the legacy. Transaction an exchange

and not a sale. and a small additional cash

payment. made to equalize values, did not.

change its character. In re Pierce, 25 R. I.

34. “'here, after the devise. the testator

executed a lease of the land with redeem

able ground rent and by subsequent codicil

bequeathed the ground rent to the devisees.

.1 redemption of the ground rent during testa

tor's iii'e did not operate as an ademption

of the legacy where a check for the re

demption money was enclosed in a letter

by testator directing payment to the lega

tees. Joynes v. Hamilton. 57 Atl. 25. Ex

change of bonds for others in same company

does not work ademption. Identity required

is substantial identity only. Blair v. Scrib

ner [N. J. Eq.] 57 Atl. 318. A bequest of

stocks and bonds of a particular corpora

tion held not adeemed by a contract for its

conversion into a note of the company, the

conversion not yet having taken place, and

the time when it should take place not hav

ing been fixed. Intention controls. In re

Frahm‘s Estate, 120 Iowa, 85, 94 N. W. 444,

Roodewig v. Steiten, 120 Iowa, 85, 94 N. W.

444.

66. Smith v. Smith, 117 Fed. 707.

67. Rogers v. Rogers [8. C.] 45 S. E. 176.

68. In California, a devise of specific

property is not exempt from paying its pro

portionate share of the amount to which

omitted issue are entitled. In re Ross’ Es

tate. 140 Cal. 282, 73 Pac. 976. A legacy of

the amount due on a. bond and mortgage was

given an adopted son by a widow. who gave

cash in bank to certain others. Held, legacy

to adopted son exempt from abatement. debts

to be paid out of cash in bank. In re Brown,

87 N. Y. Supp. 247.

60. Legacy given in lieu of (lower. In re

\\'oodbury's Estate, 40 Misc. [N. Y.] 143. A

bequest because of affection “and also in

Full satisfaction of any and all claims,” such

‘iequcst being more than sufficient to set

tle the claim, is subject to the payment of

.10,th ot' the estate. In re Thayer's Estate

[Cal.] 76 Pac. 41.
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Where realty and personalty are specifically given, both should abate ratany

for the payment of debts, unless the debts were expressly or impliedly charged on

the realty.10

Satisfaction of debts by legacies—Where one being indebted to a legatee gives

him by will a sum as great or greater than the debt, it will be construed as a

satisfaction, though nothing is said in the will in regard to the matter." Where

it is agreed that an existing indebtedness shall be paid by some benefit bestowed

in the debtor’s will, a testamentary disporsition subsequently made in favor of the

creditor will be deemed to be intended as a satisfaction." Deficiency of assets

may also require a. legacy to be construed as a satisfaction." A charge may be ex

tinguished and a legacy pass free from it analogous to an ademption.“

(§ 5) G. Bills for construction.—The special and equitable jurisdiction to

construe wills is simply an incident of the general jurisdiction over trusts."

Hence, a court of equity will never entertain a suit brought solely for the purposE

of interpreting the provisions of a will, unless some equitable relief is sought," and

will never interpret a will which deals wholly with and disposes of purely legal

estates and interests, and makes no attempt to create any trust relations with re

spect to the property donated." Questions concerning the rights of persons in case

of the happening of certain prospective events will not be considered," nor will

clauses having no bearing on the case before the court," nor can such suits be

70. Dauel v. Arnold, 201 Ill. 570, 66 N. E.

“8.

71. Alerding v. Allison. 31 Ind. App. 397.

68 N. E. 185.

72. Creditor may then have election, but

cannot take legacy and then enforce his

claim. Alerding v. Allison. 31 Ind. App. 397.

68 N. E. 186.

78. Legacy held to have been intended as

a satisfaction of a claim under an oral con

tract to pay for services by will. though

amount was less than claimed, where it ap

peared that assets were insufficient to pay

the sum claimed and the legacies. Alerding

1. Allison. 31 Ind. App. 397, 68 N. E. 185.

7* After a liquidation of the partnership

by tesinior. whereby he assumed part. of the

partnership debt. held. there was nothing

due him from the firm which could be de

ducted from a legacy charged with whatever

was due testator from the ilrm. Howe v.

Howe_ 184 Mass. 84. 67 N. E. 639.

75, 1.. Hughes v. Hughes. 30 Ind. App.

691. 66 N. E. 768. Will not construe for

sole purpose of giving counsel and advice

to parties, but only for purpose of giving

directions to trustees. etc.. under the will.

Hoaglnnd v. Cooper [N. I. Eq.l 56 Atl. 705.

In a suit against legatees to construe a will.

in which it was held that some of defendants

took no interest thereunder, an injunction

restraining defendants from bringing suits

agililu'l! the executors for their legacies de

nied. Parties entitled to legacies may sue

and improbable that others will. Tiffany v.

Emmett. 24 R. I. ill.

77. Hughes v. Hughes, 80 Ind. App. 591.

66 N. E. 763. Has no jurisdiction to enter

tain a bill filed by a beneficiary for the pur

pose of determining whether or not he has

a right to sell the property devised to him.

Complainant cannot vest court with juris

diction by himself creating necessity for

construction. Mansfield v. Mansfield, 203 ill.

OI. 87 N. E. “7. Where no trust is created.

neither the executor nor the heirs or devi

sees, who claim only a. legal title in the es

tnie. will be permitted to come into equity

to obtain a Judicial construction of the pro

visions of a will. but will be referred to

their remedies at law. Anderson v. Ander

son [Neb.] 98 N. W. 278. Bill cannot be

maintained by a. beneficiary named in tvvo

clauses of the will for the sole purpose of

having the court declare that the first clause

is abrogated by the second. the means of

forming a correct legaljudgment being patent

on the instrument. McKinlay v. Van Dusen.

76 App. Div. [N. Y.] 200. A will devised

to a niece premises for life. fee to her issue

or if she died without issue. it was further

limited. Executors authorized to take charge

of property not directly devised took charge

of this. The niece sued them in equity.

Held. equity had jurisdiction. for if the ex

ecutors were usurping the duties of testa

mentary trustees under an erroneous con

struction of the will, the construction was

purely a question of law and could be do

termlned by the court in its equitable ca

pacity. Rooney v. Bodkin. 87 N. Y. Supp. 800.

78. Hall v. Cogswell. 183 Mass. 52!. 67

N. E. 644. It is only when the executor is

under a present necessity of acting. or where

he has reason to believe that he will soon be

called upon to act under a doubtful pro

vision. that he is entitled to instructionsv

Complaint alleging that defendants claim

that a duty and trust is imposed on com

plainant as oxecuirix to sell property and

to keep buildings insured and in good re

pair. and that she is unable to determine

her duties as oxeeutrix. held sufficient to

show present duty and Krounds for con

struction. Hughes v. Hughes. 80 Ind. App.

591. 88 N. E. 763.

70. Davis v. Davis. 86 App. Div. [N. Y.]

i01. On a bill by executors for a construc

tion of the will. the court will not direct

any disposition of the realty where the ox

ecutors are not charged with any trust or
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maintained by any person. executor or otherwise, unless the construction may af

fect his rights in person or in property or his duties under the will as executor,

trustee or otherwise."0 It the court has acquired jurisdiction to construe a will

creating a trust. it will retain the case for the purpose of construing other provi

sions of the same will.“1

Costs in such cases are generally payable out of the estate when the suit is

nenehernl to it," and in some states include attorneys fees.“

On a bill to construe a will, legaiees and distriliutees directly interested in

the provisions to be construed are necessary parties." and a decree that remainder

overto grandchildren is contingent is binding both on grandchildren made parties

and those subsequently born.“

The power of the various courts to entertain hills for the construction of wills

is fixed by statute and varies in the diil'erent states.“ as does the mode of contesting

the validity of a bequest."7 and the right to appealfi" and the procedure thereon.“9

power in relation thereto. Kld-lcr's Ex'rs

v. Kidder [.\'. J. Rd) 56 .\tl. 15!.

H0. I’nder Me. Itev. St c, 77, § R Erecti

tor held not to be entitled to construction.

Rurgess v. Shepherd. 9? .\ie. 522. Planse de

\‘ising' land not construed on bill for con

struction by administrator. in absence of

showing that he will be unable to settle es

tate without resorting to realty. Drake v.

True [N. 11.] 66 At]. 749 An executor of

an executor cannot maintain an action for

the construction of the will of the first

testator. unless such construction is nec

essary to enable him to discharxre the duties

of_ his otlice. Has legal capacity to sue.

Leggett v. Stevens. 7'.‘ App. Div. [.\'. Y.]

612. The representatives of a deceased lepr

ntee may maintain an action for a construc

tion of the will of decedent‘s ancestor to

determine contlictinz claims to the unex

pendcd balance of the legacy. Leggett v.

Stevens. 77 App Div, [.\'. Y.] 612. .\n ac

tion for the construction of a will may be

maintained by one both in his

and representative capacity. though his in

dividual interest calls for a construction

which as a representative he must resist.

Complaint sufilcient. liuzhes v. Hughes. 30

Ind. App, 591. 66 N. E. 7‘13.

81. Orr v. Yates [Iil.l 70 N. E. 731.

Sniflclency of complaint: A notice of ap—

plication for interpretation of a particular

provision relating' to realty is sutl‘ieient.

though describing land not mentioned in

the will. but actually owned by testator.

the description in the will being“ of prop

erty not owned by him. “'oodnt‘d v. .\'orris

[Iowa] 91 N. W. 1064. Complaint in action

to construe held to state a cause of action

Haliock v. Hallock, 79 App. DiV. [N. Y.] 60R.

83. In suit instituted by executor and

beneficial to estate. 'I‘ifl'any v. Emmet. 24

R. I. 411. In “’isconsin. for costs of appeal

by legatee from judgment construing will.

in re Stuart's “’ill. 115 Wis. 294. 91 N. W.

688. When executors would inevitably have

had to resort to the court for aid in con

struing a will. the estate should bear the

costs of litigation between claimants in

which that construction is ascertained. Al

lison v. Allison's Ex'rs. 110 Va. 537. 44 S.

E. 904. A statute allowing payment of at

torney's fees out of the estate incurred in

construing the will does not allow them for

litigation concerning the identity of the let:
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individual.

atees. (‘ode. § 341.5. authorizing payment out

of the estate of attorney's fees incurred in

construimi.r a will. where a will left prop

erty to the testzitor's nieces, an unsuccess

ful contest by the. heir of a deceased niece

to have the will construed as including him

does not authorize the payment to him of

attorney's fees incurred. In re Nicholson's

\\'iil [Iowa] 99 N. \V. 300.

R3. In New Jersey, counsel on both sides

are entitled to a reasonable fee and to UPC

ation of costs out of the estate. IIarris v.

Keasbey [.\'. J. Ed.] 53 Atl. 555.

t-H. I'nder Rates' Ann. St. Ohio, §§ 6198.

R202. 5963. Stevens v. Smith [C. C. .-\.] 12“.

Fed. 706. “'here, in an action to construe a

will. the issue of validity was presented and

involved the rights of grandchildren of the

testator. such grandchildren were necessary

parties. Goddess v. .\'orrls' ‘ix'rs [Va] 46

S. E. 905.

.1. Made parties represent the class.

Thompson v. Adams, 2"?» Ill. 53?. 69 N. E. 1.

FM. In Nebraska. the county court has

i‘irisdiction to construe \vills for purpose of

'uln'iinistration and for the benefit of the

executor alone: such construction will not

affect rights of adverse claimants under

will. Andersen v. Andersen [Neb.] 9R N.

\V. 276. Has exclusive jurisdiction of an

action by the representative for a construc

tion of the will to enable him to administer

the estate properly. ('onst. art. 6. § 16. does

not prohibit construction for such purpose.

nor does such suit adjudicate any rights

between adverse claimants under a devise

or persons claiming adversely to the estate.

Youngson v. Bond [Neb.] 95 N. W. 700.

In New York, where the action is to

charge the payment of the debts of the

\vidow against the. husband's estate. which

involves a construction of the will, the su'

nreme court has jurisdiction. li’llltick \-_

Hallock. 79 App. Div. [N. Y.] sea.

In \Vnshington. the superior court has in

iierent power to construe wills to deter

mine identity of legatee. though raised on

settlement of the final accounts 01’ the ex

ecutor. Reformed Presbyterian Church of

North America. General Synod v. McMillan.

31 “’ash. M3. 72 Pac. 602.

87. In “'th Virginia. the mode of con

testing the validity of a bequest is by bill

to construe and expound the will. Cannot_

be raised by bill to contest validity of the



2162
2 Cur. Law.WILLS § 6.

§ 6. Validity, operation and effect in gonaral.—'I‘here is a conflict of author

ity as to whether the law in force when the will was executed," or that in force at

the time of testator’s death, controls.”

The law of the testator’s domicile governs the construction and validity of a

disposition of personalty," and that of the situs a disposition of realty.”

_ Conditions in a will manifestly intended to bring about a separation between

husband and wife, or a divorce, are void as against public policy,“ but provisions

for the wife in case of the happening of such contingencies are not." Conditions

attempting to incite murder are also void."

A will is not conditional which merely states the motive for making it, unless

it shows an intent that it shall become operative only on the happening of a certain

contingency."

Future limitations may be made by way of executory devise.”

will. Vi'nrd v. Brown, 63 W. Va. 227. The

mode of contesting the validity of a bequest

is by a bill to construe and expound the will,

and not by a bill to contest its validity.

Ward v. Brown. 53 \V. Va. 227.

88. In New York, executors as such can

not appeal from a Judgment of the appel

late division construing a will in a contro

versy submitted by them and all parties in

terested. isham v. New York Ass'n for Im

proving Condition of Poor, 177 N. Y. 218.

69 N. E. 367.

In North Carolina, in a. suit to construe a

will. a refusal to order a reference for an

account of advancements before construing

the will is appeaiahic. Lee v. Baird, 134 N.

c. 410.

89. Where the court found facts in a suit

to construe a will as stated in a deposi

tion. and no issue was made as to facts on

appeal, the court, on appeal. properly con

sidered the evidence in the deposition in

construing the will. Lee v. Baird, 134 N.

C. 410.

90. The law in force at the time of the

making of the will controls. R. 1. Gen. Laws

1896, c. 203, giving children and issue of

children the right to share. where omitted

by accident or mistake, does not apply to s

will executed prior to Feb. 1. 1896. Roach

v. Bosch [8. 1.] 56 Atl. 684. Under a will

made in 1848, words of desire, recommenda

tion and confidence were held to reduce the

estate to life with power of appointment.

In re Lisie's Estate. 22 Pa. Super. Ct. 262.

91. The statute in force at the time of

testntor's death governs the validity of the

will. As to creation of trusts, etc. Colo

man v. O’Leary's Ex‘rs, 24 Ky. L. R. 1248,

70 S. W. 1068.
02. As to accumulations of income. Hus

sey v. Sargent, 25 Ky. L. R. 315. 76 S. W.

211. Applied where testator disposed of per

sonally by will under power. Ward v. Stan

ard. 81 N. Y. Supp. 906,

BB. Rights of Notherbeurecht reserved by

the Swiss law to heirs can receive no recog

nition. in re Ilarandon's Estate, 84 N. Y.

Supp. 937.

M, 05. l~2llls v. Birkhead, 30 Tex. Civ. App.

529, 71 S. \V. 31. A devise in trust to ter

minate "in the event my daughter be divorced

from her ' ° ' hushand" is not void as

against public policy. as tending to incite di

vorce, the will reciting that testator's inten

tion was to secure a sustenance to the

daughter against business vicissitudes and

the improvidouee of her husband. Extrinsic

evidence to show that iestator was opposed

to the marriage for the purpose of showing

1;; intent to incite divorce is not admissible

Note: As to the validity of the devise. the

court cited W'right v. Mayer. 62 N. Y.

610; In re Haight's Will, 64 N. Y. 8. 1029v

O’Brien v. Barkley, 28 N. Y. S. 1049; Hawke

v. Euyart [Neb.] 46 N. W. 442. 2'! Am. St. R.

391; Thoycr v. Spear, 58 Vt. 327; Ransdell v.

Boston, 50 N. E. 111. and Born v. Horstmann.

80 Cal. 452. 22 Fee. 169.

90. A will giving a. wife the income of a

trust estate, the corpus of the estate to go

to her on the death of her husband. if she

survives him, is not void as against pub

lic policy in that it attempts to incite mur

der. Ellis v. Birkhead, 30 Tex. Civ. App.

529, 71 B, W. 81.

W. A will made in contemplation of a

Journey and beginning. "Realizing the un

certainty of life at all times and the dangers

incident to travel." and then disposing of the

property, is a. valid testamentary disposi

tion. though testator did not die until after

return. In re Redhead's Estate [Miss] 35

So. 761. "I am going on a Journey and may

not ever return, and if I do not this is my

last request," is a condition precedent to the

operation of the writing as a will. On proof

that the writer died after return from the

"Journey" the writing was properly reject

ed. Eaton v. Brown, 20 App D. C. 453. A

holographic will beginning, "i am going on

a journey and may not ever return. And if

i do not, this is my last request," and endingv

“All I have is my own hard earnings and l

propose to leave it to whom i please," is

not conditional. Eaton v. Brown, 24 Sup.

Ct. 487.

as. Illustrations: A limitation in a Will

providing that if the devisee should die with

out helrs the estate should revert back to

the next of kin is a valid executory devisi

May v. Lewis. 132 N. C. 115. in a devise for

life with remainder to children share and

share alike, the children of a deceased child

In take the share of the parent. all the chil

dren take by way of executory devise. Rut

ledge v. Fishhurne, 66 S. C. 155. A gift for

life with remainder over to children of the

life tenant. and in the absence of children to

brothers and sisters. creates an executory

devise in the event of the tenant's death

without children. to his brothers and sisters

in fee. Springs v. Scott. 132 N. C. 648
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WITNESSES.

1 1. Alto-dance and For. (2mm. 13. Character and Conduct of Witnesses

£2. Cap-city nml Imam-teary of \"lt- (2182),

lenses In General (2104).

i 3. Disqualification on Ground of Interest

(2188).

.4. Dlsqnlllflcntlon on Death or Incom

petelcy of Party to Communication or Trans

.Mlol (2109).

i 8. Dllqualllatlon on Account of l‘rlsi

lend Nature of Com-Illoltlon (2176).

A. Attorney and Client (2178).

8. Physician and Patient (2178).

C. Miscvllaneoul Relations (2179).

t .- Credlhlllty. Impeach-nest, and Cor

robornllun of “'ltnesscs (2170).

A. Credibility in General (2179).

1. In General (2182).

2. Accusation and Conviction of

Crime (2184).

8. Competency of Evidence as to

Reputation for Veracity (2185).

4. Examination of Impeaching Wit

ness (2186).

C. Interest and Bias of Witness (2186).

D. Proof of Previous Contradictory State

ments (2187).

E. Corroboration and Sustentation o!

Vt'itness (2192).

l T. Privilege of “fit-elm (2198).

§ 1. Attendance and fees. The subp0ena.—Whether a subpoena will issue in

a given case rests in the discretion of the court.1

must conform to state practice in the issuance of subpoenas.’

issue subpoenas.‘

United States commissioners

Notaries cannot

A witness duly served with subpoena refusing to attend or give testimony is

punishable as for contempt.‘ A court cannot compel the attendance of a non

resident of the state by attachment where served with a subpoena while temporari

ly within the state.“

Subpoena duces tecum will issue on the proper showing,“ and in a proper

casc.‘ An attorney may be required to produce documents of his client which

the client could have been required to produce.ll

I. The court, in the midst of a trial. may

refuse to issue a subpoena for a distant wit

ness. If his testimony is important. a post

ponement should be asked until the wit

ness can be brought in. Godwin v. State

[Tex. Cr. App.] 73 B. W. 804. It is not an

abuse of discretion to refuse to direct issue

of subpoenas to witnesses to testify on mo

tion for change of venue. State v. Champoux

[Wash.] 74 Fee. 657. In Louisiana, the sum

mons of a witness from another parish is

not s matter of right. but is within the dis‘

cretion of the court on a showing as to what

is to be proved by the witness. State v.

.\'ix. 111 La. 812. Where parties were put

under the rule and a list of witnesses for

each side furnished opposing counsel. it

was not an abuse of discretion to refuse

to allow a witness subpoenaed on the second

day to testify to facts fully testified to where

the evidence was nearly all in and no good

reason given for omission from lists. Cren

shaw v. Gardner. 25 Ky. L. R. 506. 78 S. W.

26.

2. United States commissioners in New

York have no power to compel the attend

ance of a. witness by a subpoena issued by

him at the instance of a defendant and

served outside of the county where the hear

ing takes place. unless an order therefor is

obtained from a Federal court or judge in

conformity to the state practice. United

States v. Beavers. 125 Fed. 778. The bank

rupt act allows courts having charge of the

administration of the bankrupt's estate to

require examination of witnesses in other

districts before commissioners who may

compel attendance by proper process as in

other cases. In re Williams. 123 Fed. 321.

3. Burns v. Superior Court of City &

County of San Francisco. 140 Cal. 1. 73 Pao.

597. A notary authorized to take deposi~

tions has no power to issue a subpoena

duces tecum. Dancel v. Goodyear Shoe Ma

chinery Co., 128 Fed. 753. See, also, Depo

sitions. 1 Curr. Law, p. 917.

4. Burns v. Superior Court of City &

County of San Francisco. 140 Cal. 1. 73 Fee.

597.

5. State v. Kennan [Wash] 74 Pac. 381.

8. Bentley v. People_ 104 Ill. App. 353.

A Federal court has power to issue a sub

poena duces tecum. Dnncel v. Goodyear

Shoe Machinery Co.. 128 Fed. 753. A sub

poena duces tecum will not be issued by the

clerk as of course. but only by the court on

proper showing. Id. The mere allegation.

in an application for a. subpoena duces to

cum, that the evidence “is material and nec

essary for use in said suit." is not sufficient

to warrant the issue. Id.

7. It will not issue to require correspond

ence of seller of goods with third persons

after their rejection by buyer. Peterson

Bros. v. Mineral King Fruit Co.. 140 Cal. 624.

74 Pac. 162. An order for the delivery to

commissioners of books of a concern carry

ing on business is improper where they are

to be used by a witness in giving his tes

timony and not intended for inspection or

examination. In re Randall. 87 App. Div.

[N. Y.] 245. A defendant in an action in

another state cannot have a subpoena set

aside on the ground that no notice was given

other defendants. In re Shawmut Min. Co.,

87 N. Y. Supp. 1059. See, also, Discovery and

Inspection. 1 Curr. Law. 1). 930; Evidence, 1

Curr. Law, p. 1136.

8. Jones v. Reilly. 174 N. Y. 97. 66 N. E.

649.
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The laws of Oregon allow the transmission of a subpoena by telegraph.’

A court is without power to order a corporation to produce an ofilcer beyond

the jurisdiction as a witness, the corporation itself having no power and being

under no legal duty to produce him.10

Fees and mileage.—-The witness is not required to obey a subpoena unless

mileage and one day’s attendance are paid, if not waived." A witness should be

allowed fees for each case in which he testifies," but is not entitled to mileage for

going and returning to and from his home each day during the time the case is

on call." To entitle the witness to fees, he must be properly servedu with a legal

subpoena," or appear by request." Witnesses cannot appeal from an order disal

lowing fees."

§ 2. Capacity and competency of witnesses in general—A witness is not to

be impeached by his intelligence or for the lack of it," if he understands the na

ture of an oath,“ nor, in most states, by disbelief in a Supreme Being or a future

state of rewards and punishments.”o

The right to examine a witness as to his competency may be waived."

Children—The competency of a child as a witness is a matter within the

sound discretion of the trial judge.’2 Intelligence, ability to comprehend the

meaning of an oath and the moral obligation to tell the truth, and not age, are the

tests by which the competency of a child is determined." Children may be ren

Const. Co. v. Louisiana & N. W. R. Co.. 123

Fed. 751.

17. “'itnesscs in a criminal

i). B. & C. Comp. St. 5 4762.

ney. 42 Or. 599, 72 Pac. 133. It is apparent

Egan v. Fin

thitt a subpoena transmitted by telegraph

had not been properly served where the

(‘upy had no return endorsed thereon and

the sheriii‘s bill was for fewer words than

those contained in the subpoena. Id.

10. Central Grain & Stock Exch. v. Board

of Trade of Chicago (C. C. A] 125 Fed. 463.

11. A witness in a patent contest case is

not punishible for contempt for failure to

obey subpoena unless traveling expenses and

witness fee (or one day are tendered at the

time of service, unless expressly waived.

Failure to object that no tender was made

not an implied waiver. In re Boeshore, 125

Fed. 651. A witness Is not subject to at

tachment for failure to appear before a ret

erec unless mileage and one day‘s attend

ance are paid or tendered. In re Kcrber, 125

Fed. 653.

1:. Where three cases are tried together

and each witness who testifies is swam in

each case. he is properly allowed three wit

llesflt‘s' tees. L E. Waterman Co. v. Lock

wood. 128 Fed. 174.

18. Chicago City R. Co. v. Burke, 102 Ill.

App. 661.

14. Double mileage and per diam to n wit

ness attending from a distance, as author

ized by a statute. is not allowable unless the

witness is properly served with subpoena

(B. & C. Comp. fit. Or. 4 807]. Egan v. Fin

uey. 42 Or. 599, 72 Fee. 133.

15. There may be no allowance of fees for

attendance of witnesses subpoenaed on a

subpoena in which their names had been

Illegally inserted by the sheriff. Manuel v.

State [Tax Cr. App.] 74 S. W. 80.

16. Witnesses appearing by request are

entitled to mileage. l-Iizon v. Finney, 42 Or.

599, 72 Pad. 1311. \Vitnesses attending Fed

eral court at the request oi‘ a party to the

anion and sworn are entitled to mileage,

though not subpoenaed: but where they re

am” in lanlhor district. the mileage must

be limited to 100 miles each way. Griggsby

preeeedlng

have no right of appeal from an order dis~

allowing their fees as certified by the clerk.

because they are not "parties" to the pro

ceedings. State v. Fair [Wash] 76 Pac. 731.

18. Chicago City R. Co. v. Blodermnn. 10:

Ill. App. 617.

10. One entirely ignorant of the meaning

of the ceremony 01' administering an oath in

not a competent witness. Leo v. Missouri

Pac. R. Co., 67 Kan. 402, 78 Pac. 110. But

see State v. Burns [New] 74 Poe. 983. where

it was held that a witness staiing that he

did not know the meaning of an oath was

qualified where he stated that he knew the

meaning of perjury and his testimony at

great length was lntclligently given.

20. State v. Williams, 111 La. 179. Wit

ness may not be interrogated as to hello! in

the existence of a Supreme Being. Brink v.

Stratton, 176 N. Y. 150, 68 N. E. 148.

II. The right to examine a witness on his

voir dire is waived where Objection is mmio

after examination by the state and the wlt~

11058 has commenced to give his testimony.

Henderson v. State, 135 Ala. 48.

22. Ham v. State [Tex. Cr. App.] 78 S. “F.

929; People v. “'ilmot. 139 Cal. 103. 72 Pne.

838. Under statutes declaring children un

der a certain age incompetent witnesses

"when they are incapable of receiving or re

lating just impressions of fact," the ques

tion of their competency lies in the discre

tion of the court. Testimony of child under

14 in prosecution for a iclony committed

upon her. People v. Siouier, 142 Cal. 146. 75

l‘nc. 780.

23. Shannon v. Swanson, 208 Ill. 5!. 69 N.

E. 869. It is material that the meaning

and obligation of an oath be appreciated and

comprehended. State v. King. 111 Iowa, 484,

91 N. W. 768. Extent of appreciation of

Christian precepts not decisive.

Held competent: A child nine years old.

who testified on voir dire that God made
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dered competent b_v instruction either before or during the progress of the trial.“

But the mere fact that instruction as to the nature and obligation of an oath was

given will not alone render a child competent."5

A deaf person consciously sworn is qualified, though he did not actually hear

the oath administered to him along with other witnesses.26

Husband and wife are generally disqualified to testify for or against each

other without the other’s consent." There is no disqualification where the spouse

is not a party,“ or if a party. not a necessary one,”

one of them in a representative capacity.‘,0

or the action is by or against.

in some states, where husband and

wife are joined as parties plaintiil' or defendant they are competent witnesses for

or against each other." Where a wife does not oil’er herself as a witness in

an action instituted by her. the husband may testify to any matter that she

might have testified to."

her. that it was wrong to tell a story. that

she would be punished if she did. would be

put in Jail and would go to the "bad place"

when she died. is a competent witness. Eat

man v. State [Ala] 36 So. 16. A boy of ten

knew it was wrong to tell a falsehood, and

that those who told them go to "hell." and

that here they would go in the "pen." and

evinced intelligence. though he did not fully

comprehend the meaning of the words "hell"

and "penitentiary." North Tex. Const. Co. v.

Bostick i'l‘ex, Civ. App.] 80 S. \V. 109. A

child a little over five. Trim v. State [Miss]

33 So. 718. A child of seven. Reyna v.

State [Tex. Cr. App.] 75 S. \V. 252 Shannon

v. Swanson. 208 Ill. 62. 69 N. E. 869. A child

of 8 years. Castlcherry V. State. 135 Ala. 24.

A boy 11 years. iloward v. Com.. 24 Ky. L

R. 950. 70 S. “F. 295. A boy of 12. White v.

State. 136 Ala. 58.

field Incompetent: A child under 3 or 4

years of age should not be sworn unless it is

shown that it has a due sense of“ the obliga

tion of an oath. State v. \\'ilson. 109 La. 74.

A boy under 12 not knowing his age. with

no moral training and with imperfect knowl

edge as to the place of the crime about

which he was to testify. was incompetent.

“'hitc v. State, 136 Ala. 58.

24- State V. King. 117 Iowa. 4.94. 91 N. X".

2'68. The competency of a child as a wit

ness is not affected by the fact that the at

torney instructed him as to the nature and

obligation of an oath. North 'l‘ex. Const. Co.

v. Bostick [Tex. Civ. App.] 80 S. \V. 109.

25. After instruction by attorney. the

child said she did not know the meaning of

being sworn or of "evidence" or “obliga

tion." and was held incompetent. State v.

King. 117 Iowa. 484. 91 N. W. 768.

28. Texas & P. R. Co. v. Reid [Tex. Civ.

App.I 74 S. \V. 99.

27. Statute permitting examination of

parties. by adverse party does not qualify the

statute making husband and wife incompe

tent witnesses for or against each other.

Lloyd v. Simons, 90 Minn. 237. 95 N. W. 903.

Wife incompetent in suit against husband

to set aside a conveyance to her. Multz v.

Price. $2 App. Div. [N. Y.] 339. Wife in

competent in divorce proceedings brought by

her. Boreing v. Boreing. 24 Ky. L. R. 1288,

71 S. W. 4111. Evidence of wife in supple

mentary proceedings against husband in

competent and cannot be used to impeach

her as witness in a subsequent action by

her, Aldous v. Olverson

'l

[S. D.) 95 N. VV.,

'l‘he statutes of many states provide that either spouse

917. A wife is not a proper witness for her

husband in a replevin suit against him.

Ginsburg v. Morrall. 105 Ill. App. 213. A

husband is not a competent witness to

prove mental incapacity of testator whose

will his wife was contesting. \Villlarns v.

“'illiitms. 24 Ky. L. R. 1326. 71 S. W. 605.

in a suit by a married man against his wife

to declare a trust in his favor in real es

tate of which she is in possession and to

which she holds the legal title and to quiet

the title thereto in himself. the husband is

not a competent witness. Reed v. Reed

[Neb.] 98 N. W. 76. The laws of Missouri

enlarging the rights of a married woman

does not make her a competent witness in

husband's behalf where she is not a party to

the suit against her husband and her inter

est in the subject of the action is merely

collateral. Layson v. Cooper. 174 M0. 211. 73

S. W. 472.

28. One named as executor who neglects

to accept for the statutory time cannot

thereafter act as executor and not being a

iarty to proceedings on appeal from pro

bate, his wife was not incompetent as a.

witness on such appeal. In re Hathaway's

\Vill, 75 Vt. 137. The husband may prove

marriage and incriminating circumstances

against one prosecuted for adultery with the

wife. State v. West. 118 Wis. 469. 96 N. W.

521.

29. Evans v. Staalle, 88 Minn. 253, 92 N.

W. 951.

80. A husband is not disqualified on the

ground of relation where his wife is sued as

administratrix. Gordon v. Sullivan. 116 \Vis.

543. 93 N. W'. 457. Testimony of a husband

as administrator on the hearing of a motion

for a. continuance is not testimony on the

trial of the action for the negligent death of

his infant daughter so as to render his

wife incompetent as a witness. Board of

Internal Improvement v. Moore’s Adm’r. 25

Ky. L. R. 16. 74 S. W. 683.

31. Under Vermont statutes permitting

husband and wife to tetify when properly

Joined as plaintiffs or defendants in the

suit, the wife was a. competent witness in

her own behalf, though husband was inter

ested. both being joined as proponents of a.

will. In re Hathaway‘s Will. 75 Vt. 137.

Where husband and wife are Joined as plain

tiffs enforcing separate interests, they may

be witnesses for or against each other.

Schoppel v. Daly [La.] 36 So. 322.

32. Swinebroad v. Bright. 26 Ky. L. R.

2253, 73 S. W. 1031.
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is'a competent witness for the other in regard to transactions by one acting as

agent for the other,”J but such testimony must be confined to matters connected

with the agency.“ The husband may testify for the wife where the suit is con

nected with business had with the husband,“ or where the litigation concerns her

separate property."

Neither spouse is competent to testify as to confidential communications be

tween them while husband and wife," but there is no disqualification as to eom~

munieations which are not confidential,“ as where shared by a third person."

But in Massachusetts, neither a wife nor a husband is incompetent to testify as

to private conversations with each other except as to abusive language addressed

to a wife.‘0

death of either“ unless they refer to nonconfidential matters.“

88. One spouse may prove his or her own

agency for the other. Orchard v. Collier,

171 M0. 390, 71 S. W, 677. Sand. & H. Dig. §

2916, subd. 4. But where the husband fail

ed to transact the business which he was

to transact as his wife's agent, he could not

testify for her in an action brought on by

his failure. Miss. River, H. & W. R. Co. v.

Ford, 71 Ark, 192, 71 S. W. 947. Under laws

allowing husband or wife to testify where

either is acting as agent of the other where

part of the facts connected with the agency

are within the knowledge of one and part

within the knowledge of the other exclu

sively each may testify to facts within his

or her knowledge but both may not testify

to the same facts [Ky. Civ. Code Prac. §

606. subd. 1]. Logsden v. Stern [Ky.] 77 B.

W. 927. A wife writing letters at her hus

band's dictation and keeping his accounts is

not his agent within laws allowing spouse

acting as agent to testify [No Rev. St. 1899,

I 4656, cl. 3]. First Nat. Bank v, Wright

iMo. App.] 78 S W. 686. Statements of a

wife as agent for her husband are admissi

hie against her. Leyner v. Leyner [Iowa]

98 N. “7'. 628.

84. Miss. River. H. d: W. R. Co. v. Ford,

71 Ark_~192, 71 S. W. 947. Mo. Rev. St. 1889,

5 8822. Orchard v. Collier, 171 Mo. 390, 71 S.

w. 077. _

85. “'hera duress is alleged by the wife

as inducing execution of a. mortgage on her

land to secure her husband's debt. the hus

band is a competent witness under laws al

lowing the husband to testify where suit is

connected with any business had with the

husband [Mo Rev. St. 1899, i 4856]. Turner

v. Overall. 172 Mo. 271, 72 S. W. 6“.

38. 2 Starr & C. Ann. St. (2d Ed.) p. 1837.

Cassem v. Heusiis, 201 Ill. 208, 66 N. E. 283.

In an action concerning the wife‘s separate

property, in which she, if unmarried, would

be defendant. her husband, though a nom

inal co-defendant, in a competent witness

under exceptions in 2 Starr 8!. C. Ann. St.

1896. c. 61. par. 5. Booker v. Booker, 208

Ill. 529, 70 N. E. 709.

8‘". Reed v. Reed, 101 Mo. App. 178, 70 B.

W. 505.

38. Statements by a wife not made to her

husband nor in his presence are not privi

leged communications. Lcyner v. Leyncr

[Iowa] 98 N. W. 628. Divorced wife not dis

qualified from testifying in a will contest

case as to former husband‘s condition when

under influence of liquor. this information

being based on observation. In re \'an Al

siine‘s Eltnle. 26 Utah, 193. 72 Pac. 942. In

Communications between husband and wife are inadmissible after

But it has been

an action by a woman to set aside a con

veyance made by her, a deposition by by

former husband, divorced from her at tim

of trial, and covering transactions between

himself and the grantee, was admissible.

Turner's Trustee v. Wnshburn [KyJ 80 S

W. 460. A letter written by the wife to

another is not a confidential communication

and she may be contradicted by same in an

action against addressee for alienation of

affectionsI she testifying contradictorily in

defendant's behalf. Weston v. Weston, 86

App. Div. [N. Y.] 159. The rule disqualify

ing a husband to testify to confidential com

munications will not prevent a husband.

marrying a. second time and conveying to the

second wife community property of the first

marriage, from testifying that before the

conveyance he told his wife about the ox

istence and interest of children of first mar

riage. Eddy v. Bosiey ['I‘ex. Civ. App.] 78 S.

W. 565. Wife competent to testify as to

what occurred when an oflicer took her ac

knowledgment of a deed from her and her

husband, her husband not being present.

and her testimony not relating to communi

cations or transactions between husband

and wife. Dillon v. Dillon, 24 Ky. I... R. 781.

69 S. W. 1099.

30. "The seal of confidence does not rest

on declarations shared by a third party."

Reed v. Ileed. 101 Mo. App. 176, 70 S. W.

505.

40. Rev. Laws, c. 175, 5 20, cl. 1. in a

prosecution for assault with intent to kill

defended on the ground of insanity caused

by epilepsy, testimony of the wife that de

fendant two days before the assault on

coming out of an attack of the disease de

clared that he would drown himself is inad

missible. Com. v. Cronin [310.55.],89 N. E.

1065.

41. Satellite v. Iowa State Traveling

Men‘s Ass'n. 118 Iowa. 220, 93 N. W. 90.

Wife compeient to testify for an insurance

company that her husband was suffering

from consumption at time of issuance Of

policy. the information not having been no

quircd as a confidence. Hood v. Prudential

Ins. Co.. 22 Pa. Super. Ct. 244. Under pro

visions disqualifying husband or wife as to

communications during the existence of the

relation, a husband may not testify that his

wife had agreed to reimburse him for mon

ey which he had paid for certain land con

veyed to her. or to convey part of the land

to him [I\’y. Code Civ. Prac. I 606]. Clay v.

Clay‘s Guardian, 24 Ky. L. R. 2016, 72 8. \V.

810. Under laws providing that neither hus
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held that a wife is competent to testify to her husband’s dying declaration, in a

prosecution for the homicide."

In criminal prosecutions against one spouse, the other is not a competent.

witness,“ though they are divorced at the time of trial.“ But as to transactions

subsequent to their divorce,“ a woman is competent to testify as against her former

husband. In Massachusetts, the spouse may testify but cannot be compelled to."

The wife of one jointly indicted with others is a competent witness for defendants

other than her husband.“

and the facts are peculiarly within her knowledge, she may testify.“

Where the wife is the person injured by the crime,

In some

states, the statutes disqualify as a witness a party to an action instituted in

consequence of adultery.“0

band nor wife shall testify. even after ter'

mination of marriage. concerning communi'

cations between them while tho marriage

tie existed. a widow of insured is disquali

fied [Ky. Civ. Code I‘rac. i find]. N. Y. Life

ins. Co. v. Johnson's Adm‘r. 1H Ky. 1.. R. 1867.

72 S. W. 762. After husband's death wife

could not testify in her own behalf as to

transactions between them. Dillon v. Diiion.

24 Ky. L. R. 781, 69 8. \V. 1099.

42. In a suit by an administrator to fore

close a mortgage. the mortgagee being dead.

his wife may testify as to noncontidential

matters. Dwinell v. Ilolt [Vt.] 56 Atl. 99.

48. Arnett v. Com.. 24 Ky. L. R. 1440, 71

S. W. 636.

44. In a criminal case. a wife is not a

competent witness for her husband (lar

ceny). State v. Smith [Del.] 57 Ail. 368. A

husband not a competent witness against

wife on a prosecution for obtaining money

by false pretenses. Baker v. State [Wis]

97 N. W. 566. “'here a married woman is

jointly indicted with another and there is

a joint trial. the husband is incompetent as

a witness for or against her. Rivers v.

State, 118 Ga. 42. In a prosecution for big

amy. the lawful wife is incompetent against

defendant and thus incotnpetency cannot be

waived. Barber v. People. 203 Ill. 543, 68 N.

E. 93. An act making the wife a competent

witness in case of seduction where there is

an indictment and marriage for the purpose

of suspending prosecution does not apply

where the party was under arrest but not

indicted. Barnett v. State, 117 Ga. 298.

Violence before marriage is not within the

exception of a statute providing that except

in cases of criminal violence neither hus

band nor wife is a competent witness

against each other in a criminal prosecu

tion (Cal. Pen. Code. § 1322 . People v. Cu

riale. 137 Cal. 534. 70 Pac. 468, 59 L. R. A.

588. A wife may not testify in favor of her

husband in a criminal prosecution against

him for assault on another, there having

been no offer to show that she had acted as

his agent in any respect. Kraimer v. State.

117 Wis. 350, 93 N. \V. 1097. The laws of

South Dakota do not authorize a wife to

testify against her husband over his objec

tion in prosecution for incest [Comp Laws

Dak. 5 5260]. State v. Burt (S. 1).] 94 N.

\V. 409. A wife may not on trial of her

husband for homicide testify as to his re

quest that she testify to certain facts. Spi

vey v. State [Tex. Cr. App.] 77 S. W. 444.

A wife cannot be a witness against her hus

band in a prosecution for rape committed

before their marriage. State v. McKay

But under the New York Code, a husband is 3 Com

[Iowa] 98 N. W. 510. “’ife was incompe

tent to contradict her husband's testimony

by identifying a letter from him under the

Kentucky statute barring evidence of com

munications between husband and wife.

made during marriage relation. and evi

dence of one against or for the other. How

ard v. Com. [Ky.] 80 8. IV. 211.

Not within the rule: The wife may tes

tify against her husband on his prosecution

for procuring one without authority to soi~

cmnize his marriage though the wife did

not know of this want of authority. Bar

clay v. Com.. 25 Ky. L. R. 463. 76 S. W. 4.

One may not object to testimony as that of

his wife where he had a wife living at the

time of marriage to such witness. Crow v.

State [Tex. Cr. App] 72 S. TV. 392. In a

prosecution for perjury. defendant's mother

was a competent witness against him though

her husband had previously been convicted

of the same offense. Stanley v. State [Tex.

Cr. App.) 74 S. W. 320.

45. A divorced wife may not testify to

threats made by her former husband before

divorce against decedent for whose murder

he was being prosecuted. Davis v. State

[Tex. Cr. App.] 77 S. W. 451.

40. Tompkins v. Com.. 25 Ky. L. R. 1254.

77 S. W. 712.

7. Under Rev. Laws. c. 175, 5 20. subd. 2,

a. husband or wife cannot be compelled to

testify in a criminal proceeding against the

other but may if they are willing to do so.

Com. v. Barker [Mass] 70 N. E. 203.

48. State v. Smith [Dell 67 At]. 368. Ky.

Code Prac. §§ 605, 606; Ky. St. 1899, § 12.

Dovey v. Lam, 25 Ky. L. R. 1157, 77 S. “I

383. The wife of one jointly indicted with

defendant. but who pleaded guilty before.

trial. is a competent witness. Grat’f v. Peo

ple, 208 Ill. 312, 70 N. E. 299. Where a wo

man's husband is jointly indicted and tried

with another, while she is not a competent

witness for her husband. she is for the other

defendant. and her testimony must be ad

mitted and the jury instructed as to its ex

clusion as to her husband. Smartt v. State

[Tenn.] 80 S. W. 586.

49. A wife is a competent witness against

her husband in a prosecution for abandon

ment and may make affidavit in support of

information. State v. Bean [1810. App] 78 s,

YV. 640.

50. The plaintiff in an action for alienat

ing the affections of his wife and inducing

her to commit adultery is incompetent.

Graves v. Harris, 117 Ga. 817. Under a pro

vision disqualifying a wife to testify against

the husband on the trial of any action
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potent witness “to disprove the allegation of adultery” and he may deny the same

spot-dually.“ In an action for alienation of affections, the husband is compe

tent to testify as to the value of the wife’s services." _

A com‘ict is not generally disqualified as a witness." In Texas one convicted

of a felony is incompetent“ even after release from prison,“ and the sentence of

the court need not be produced to disqualify the witness.“ But this disability

may be removed by pardon." A defendant may testify against a co-defendant.“

Persons acting in official capacin at trial—A juror is not, by reason of his

position, incompetent to testify in the trial in which he sits." A former judge

may testify in regard to a trial before him.80 Where court is held by a single

judge, he may not be called as a witness!n It was held in Oregon that the trial

judge, clerk of the court and the bailiff were competent witnesses to testify to

alleged inconsistencies between the testimony of a witness on the retrial of a

ease and that given by him on the first trial." The provisions of the constitutions

and statutes of the various states forbidding election judges from disclosing how

any voter shall have voted does not prevent such officers from testifying, in an

election contest, for whom illegal voters voted." The prosecuting attorney is a

competent witness for the state.“ The right to object to the competency of a wit

ness may be waived“ and proper and timely objection must be made.“

§ 3. Disqualification on ground of interest—Disqualification on sole ground

of interest no longer exists."

founded on allegations of adultery. a wife

is incompetent to prove infidelity of her hus

band in a. prosecution for abandonment [N.

Y. Code Civ. Proc. Q 831]. Penile v. Meyer,

79 N. Y. Supp. 367.

51. N. Y. Code Civ. Proc. l 831.

Goldie. 39 Misc. [N. Y.] 389.

52. Rudd v. Dewey, 121 Iowa. 454, 96 N.

W. 973.

53. Dixnn v. Slate, 118 Ga. 186. Neither

bad character nor conviction of crime ren

iers a witness incompetent; his credibility

is for the jury and a verdict may be found

ed solely on such testimony except in cases

where corroboration is required by statute.

Stone v. State, 118 Ga. 705.

54. Miller v. State [Tex. Cr. App] 79 B.

W. 567. But the declaration of an unpar

doned convict is admissible when part of

the res gestae. Flores v. State [Team Cr.

_-\|ip.| 79 S. W. 508; Gulf. C. &- S. F. R. Co. v.

Johnson [Tex. Civ. App] '17 S. W. 648.

55. Miller v. State [Tex. Cr. App] 79 S.

W. 567.

56. Gulf. C. & S. F. R. Co. v. Johnson

[Tenn Civ. App.] 77 S. W. 648.

51. Pardon in one case does not extend to

other! so as to restore his competency. Mll

ler v. State [Tox. Cr. App.) 79 S. W. 567.

58. Burr v. People. 30 0010. 522. 71 Pac.

392. One charged with the same offense

committed at the same time could testify

against defendant. Caudle v. State [Tex. Cr.

App] 74 S. W. 545. One jointly indicted

with other defendant: for murder is a com

petent witness for the state against them

where he is not on trial at the time though

the indictment is still pending. People v.

Van \Vormer, 175 N. Y. 188, 67 N. E. 299.

Dismissal of charges against those indicted

as accomplices with the defendant not nec

essary to render them competent witnesses

against him. Powers v. Corn., 24 Ky. L R.

10M. use, 70 S. W. 644. 1050.

Goldie v.

59. Chicago, R. 1. 8: P. R. Co. v. Collier

[NebJ 95 N. W. 472.

60. A judge before whom a rccognixance

was forfeited was a. competent witness in

an action thereon to prove that the final ad

journment was had before the defendant

was called or the forfeiture taken. State \h

Hindman, 159 Ind. 586, 65 N. E. 911.

81. State v. De Male. 69 N. J. Law, 590.

62. Citing l3. & B. Comp. St. I 856. State

v. Houghton [Or.] 75 Pac. 887.

08. Const. art. 8, I 8 and Rev. St. 1899. l

6795. Montgomery v. Dormer [Mo.] 79 S.

W. 913.

64. State v. \Vilmbusso [Idaho] 70 Fee.

849.

65. Where plaintiff‘s husband ll allowed

to testify without objection. there can be no

complaint of his incompetency. Curtis v.

Tyler, 90 Mo. App. 345. A party cannot maki

an objection to the incompeteney of a wit

ness after drawing out facts on cross-exani~

ination. prejudicial to his interest. Ladd v.

Williams (Mo. App.] 79 S. W. 511.

66. An objection to testimony does not

raise the question of competency of wit

nesses. U. S. Leather Co. v. Aldrich. 75 App.

Div. [N. Y.] 616. The motion to strike testi

mony on the ground that witness did no!

understand the nature of the oath is ad

dressed to the discretion of the court. State

v. Bailey. 31 “Hum. 89. 71 Pnc. 715. And see

Saving Questions for Review. 2 Curr. Luv.

p 1590.

01’. Rev. Sf. U. S. I 858. Kerr V. Modern

Woodmen of America [C. C. A.] 117 Fed.

593; Gordon v. Funkhouser, 100 Va. 675. An

attorney is not disqualified as a witness on

the ground that his fee is contingent on [he

successful termination of contemplated liti

gation. Mott v. Bernard, 97 M0. App. 265. 70

B. \V. 1093.
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-or transaction.

4. Disqualification on death or incompeieary of party to communication

Genrral rule.“—-A party to an action. interested in the event

thereof, is incompetent to testify to personal transactions or conversations with

a person, since deceased, relating to the subject of the action.“

party has the same etl'ect as death.’° In

Insanity of a

Michigan, one cannot in his own behalf

testify as to facts which if true were equally within the knowledge of a deceased.

through whom the other party claims." The design of statutes creating this

disqualification is to prevent a living witness interested in the event of the action

from taking advantage of the death of a person who cannot contradict a conver

sation or transaction had with him in his lifetime." The rule is frequently ap

plied in actions by or against a representative of a deceased person, a party in

terested in the event of such action being incompetent to testify as to personal

68. The rule is commonly a statutory sx

caption to the modern rule that a. party ist

not. disqualified as a witness by reason of

his interest in the event of the action.

Thus the Washington statute reads (Bai

lingor‘s Ann. Codes & Bt. i 5991): "No per

son offered as a witness shall be excluded

from giving testimony by reason of his in

terest in the event of the action or other

wise. but such interest may be shown to

affect his credibility: Provided, however,

that in an action or proceeding where the

advorsc party sues or defends as executor.

administrator or legal representative of any

deceased person. or as deriving right or title

by. through or from any deceased person

' ° ' then a party in interest or to the

record shall not be admitted to testify in his

own behalf as to any transaction had by him

with or any statement made to him by any

such deceased person." Kline v. Stein, 30

Wash. 139. 70 P110. 235.

so. United Loan 8: Deposit Bank v. Bit

zer [Ky.] 78 B. W. 183; Boyd v. Daily. 85

App. Div. [N. Y.] 581. A defendant cannot.

testify for himself as to any transaction be

tween himscif and a person who is dead at

the time of trial. Board of Park Com'rs of

Louisville v. Marrett [Ky.] 80 S. W. 166.

Neither the piaintifl nor a surety on the

prosecution bond in an action to foreclose a

trust deed is entitled to testify that the

debt of decedent to plaintiff was not. paid

under I 590 of the Code, providing that no

person interested in the event of an action

shall teatify as to transactions with de

ceased partles. McGowan v. Davenport [N.

C.] 47 S. E. 27. A non of decedent. sued for

money alleged to have been advanced by de

cedent. could not he asked whether he had

ever given his father any written obliga

tion. as that called for a transaction with

one deceased. Garretson v. Kinkead. 118

Iowa. 383, 92 N. XV. 55. Defendant. widow of

testator. could not testify as to his declara

tions in his own interest. she having suc

ceeded to his estate. Pym v. Pym. 118 Wis.

i162. 96 N. “'. 429. A contestant of a will

cannot testify as to conversation with the

deceased, in his presence. unless he did not

participate thcrein and the conversation was

not affected by his presence. In re Lau

gen's “'ili [Wis] 99 N. W. 437. An inter

ested party cannot testify as to payment of

rent by a deceased ancestor of tenants

{Code Civ. Proc. i 829]. Jones v. Reilly, 174

“N. Y. 97. 66 N. E. 649. A daughter of tes

tator contesting the will cannot testify as to

an offer made her father to come home and

cars for her mother. In re Lnugen's Will

[\Via.) 99 N. W. 437. Deposition of plaintiff

in her own interest concerning a transaction

with a person deceased at time of giving

deposition was properly excluded. Turner‘s

Trustee v. Washburn [Ky.] 80 S. W. 460.

Suit for services rendered by plaintiff to

decedent. testimony of former that the lat

ter intended to pay him otherwise than by

the legacy given in the will is incompetent.

Farrington v. Minturn [N. J. Law] 57 Atl.

260. A widow of insured suing on a policy is

within statutes providing that a party shall

not. testify where the adverse party. claim

ing as heir. grantee. assignee. devisee or leg

nteo of a deceased party. may not. testify.

Foxhever v. Order of Red Cross, 24 Ohio

Cir. Ct. R. 56. Testimony as to declaration of

an adversary in patent proceedings is inad

missible where such adversary had died

meanwhile. Tyler v. Ketch. 19 App. D. C.

180. The written statement of a trustee

made during the lifetime of both parties is

admissible. though both trustee and bene

ficiary are dead at. the time of its introduc

tion. the receipt of the statement not “be

ing examined as a witness." Putnam v. Lin

coin Safe-Deposit Co.. 39 Misc. [N. Y.] 738.

70. In an action to set aside deeds by

plaintiffs to co-owner and a. deed by him to

defendant. the co-owner having since be

come insane. plaintiffs were incompetent un

der the laws of Illinois [Rev. St. 111. c. 51. §

2]. Holton v. Dunker, 198 Ill. 407. 64 N. E.

1050.

71. Sparling v. Smeitzer [Mlch.] 95 N. WV.

571. Defendant in ejectment who claimed

title by adverse possession, while plaintiff

claimed by grant from one since deceased. is

incomptent to testify as to intent in fen

cing land in controversy or any subsequent

intention [Comp. Laws 1897. 55 10. 212]. Mil

ler v. Shumway [Mlch.] 98 N. W. 385. Laws

disqualifying as to matters equally within

knowledge of deceased apply to a contest

between beneficiaries under different life in

surance policies of deceased and prevents

testimony by widow as to transaction with

deceased [Comp. Laws Mich. §§ 10. 212].

Great Camp Knights of Maccabees v. Savage

[Mlch.] 98 N. TV. 26. A borrowing member

of a. loan association. in an action to cancel

the mortgage. may not testify as to matters

equally within the knowledge of a deceased

agent of the association. Hoskins v. Roch

ester Sav. & Loan Ass'n [Mich.] 95 N. W. 566.

72. N. Y. Code. i 829- Frei’gang v. Train.

i2 Misc. ]N. Y.] 49.
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transactions or conversations with deceased," and in actions by or against heirs.

(levisees or legatecs,“ and where party sues or defends as guardian." The dis

qualification does not apply where the action is between the parties as'individ

unis," or where the recovery in the action by the executor is for the exclusive bene

fit of the widow and children or next of kin."

Parties to contracts—One party to a contract is incompetent to testify in

regard thereto, in his own behalf, when the other party is dead."8

73. Reed v. Morgan. 100 Mo. App. 713. 73

S. W. 381. Under statutes providing that no

person “having a direct legal interest in the

result of a civil action when the adverse

party is the representative of a deceased per

son" can testify as to any transaction or con

versation with the deceased exnept in certain

specified cases (Code Civ. Proc. 5 329) in a

proceeding for the distribution of an estate

of an intestate. the administrator is an “ad

verse party." Sorcnsen v. Sorensen [Neb.]

98 N. W. 837. An executor in a. proceeding

in which he is acting as an individual and

against the interest of the estate is within

the prohibition against a party testifying to

transaction in the lifetime of deceased.

Bean v. Bean. 71 N. H. 538. Testimony of a.

party adverse to an administrator as to tes

tator's susceptibil'ty to influence is inad

missible under laws relating to evidence of

facts during testator's life. Pattee v. Whit

comb [N. H.) 56 Atl. 459. Plaintiff in eject

ment could not testify as to buying land of

defendant's testate [Ballinger's Ann. Codes &

St. 5 5991]. Kline v. Stein, 30 Wash. 189. 70

Pac. 235.

74. laws disqualifying party adverse to

executors. heirs. legntees or dcvisecs prevent

the complainant in a will contest from testi

fying against the executor and legatee.

though the contest is between heirs of tes

tatrix. \Vaugh v. Moan, 200 11'. 298, 65 N. E.

713. Under laws providing that in actions

against the heirs of a decedent neither party

shall be allowed to testify as to any trans

action with decedent in trespass to try title

by the heirs of one who had given a title

bond against those claiming under the bond.

declarations made by the obligor to one of

plaintiffs were properly excluded [Tex. Rev.

St. 1896. art. 2302]. Tenzler v. Tyrreil [Tex.

Civ. App.] 75 B. W. 57. The wife of com

piainant in a bill against heirs of a decedent

for the restoration of a lost deed or for

specific performance, cannot testify as to

conversation with the deceased grantor.

Chaddock v. Chaddock [Mich.] 95 N. W. 972.

Where a widow and widower each having

children marry and both die, and a. contro

versy arises between the two sets of chil

dren over the property. a child of the hus

band is a competent witness to support the

claims of the husband's children under an

antenuptial contract. Rev. St. 1892. g 1740, re

lating only to claims which originate in the

lifetime of the deceased. Steen v. Kirkpat

rick [Miss.) 36 So. 140. A legatee or her

husband is incompetent in an action to re

covcr legacy. Swinehroad v. Bright. 25 Ky.

1.. R. 742. 76 B. W. 365. A husband to whom

his wife devised all her realty is a devisee

within a disqualifying statute against whom

witnesses were incompetent to testify to a

personal transaction with the wife. by which

she released certain of her estate [Iowa Code,

i 4604]. Marshall v. Meyer, 118 Iowa. 508.

92 N \\', 693. One claiming as an heir is the

A husband is

representative of a deceased person within

the meaning of a. provision disqualifying a

witness as to transactions with deceased.

where adverse party is a representative of

deceased [Neb. Code Civ. Proc. § 320].

Brown v. Forbes [Neb.] 96 N. W. 52. One

suing in equity to establish rights in the es

tate of a deceased person as daughter and

heir at law is incompetent to testify as to the

relation which is denied by the defendant

heir. Crumley v. Worden. 201 111. 105. 66 N.

E. 818. Comp. Laws 1897. ti 10. 212. relating

to transactions with deceased persons, pre

vents the party opposed to the heir from tes

tifying. but does not affect the heir. Tabor

v. Tabor [Mich.] 99 N. W. 4.

75. Bridge v. Carter [Tex. Civ. App.] 77 S.

W. 245. -

76. A suit to establish a trust in lands

which plaintiff claims that defendant holds

as residuary legatee under a will and dc

fendant denies plaintiff's title and claims

that testator was absolute owner. is be

tween the partles as individuals and I. stat

ute disqualifying parties to a cause to

which an administrator is a party is inappli

cable. Crowlsy v. Crowley [N. H.) 56 Atl.

190.

77. The recovery in an action for wrong

ful death is for the exclusive use of de

cedent's widow and children or next of kin.

and the judgment is not for decedent's estate

and hence defendant is a competent witness

in his own behalf [Burns' Rev. St. 1901. i

283]. Lake Erie & W. R. Co. v. Chlrman.

161 Ind. 95, 67 N. 1'}. 923.

78. Crosno v. J. W. Bowser Mill Co. [Mm

App.] 80 S. W. 275. A grantee under a dcmi

from a. deceased father could not show that

the consideration was other than that ex

pressed. Johnson v. Burks [Mo. App.] 77 S.

W. 133. The fact that the grantor of one of

the parties to a suit for land is dead does

not bring the case within a statute affect

ing the competency of witnesses only as to

contracts between a dead and living person.

Golden v. Tycr [Mo.] 79 S. W. 143. A de

fendant in eiectment claiming under an al

ioged promise of his grandfather to convev

the property to him by will ls incompetent

after the death of the grandfather to testify

as to such agreement. Shroyer v. Smith. 204

Pa. 310. In a suit to determine boundaries to

certain land. testimony by s. grantee of con

versations with his grantor. who died before

suit was commenced. as to the boundaries.

is incompetent. Elliott v. Campbell [Ky.] 78

S. W. 1122.

Parties to notes: Makers disqualified by

death of payee. McAyonl v. Guliett. 105 ill.

App. 155. Maker and endorscr disqualified

[Code Civ. Proc. 5 8291. Frey v. Horton, 85

N. Y. Supp. 402. Denial of consideration by

defendants not permitted in suit by executor

of payee. Luke v. Koenen. 12010wa. 103. 94 N.

W. 278. Maker may not as against indorswe

from one deceased show failure of considera
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an incompetent witness in an action by the heirs of a deceased wife to enforce a

resulting trust against the husband, arising from an investment of the funds of

the wife‘s separate estate." The grantor may not testify as against the husband

and infant heir of deceased grantee that the property was to be held by the

grantee in trust for the grantor.” In Maryland, the statute does not exclude tea

timony of a party to a contract after the death of the other party.‘1

Derivation of title from decedent—A party cannot testify to transactions or

conversations with a decedent from or throngh whom the opposite party derived

title."

Transactions u'ilh deceased agents or partners—The rule applies to conversa

tions or transactions with an agent, since deceased,” unless fraud of the deceased

tion [Code Ala. ! 1794]. Deposit Bank of

Frankfort v. Coffee. 186 Ala. 208. Words

qualifying indorsement at time of signature

could not he denied. Bay View Brewing CO.

v. Grubb. 31 Wash. 84. 71 Pac. 653. An in

dorser on alleged accommodation note is in

terested in a suit. by the administrator and

may not testify as to usury. Frey v. Hor'

ton. 86 N. Y: Supp. 402. Parol agreement for

a change in the rate of interest in note given

to decedent. Carpenter v. Rice's Adm'x

(Ky.] 78 S. W. 458. Wife may not testify

that note was given for debt of her husband.

payee being dead. Englehnrt v. Richter. 136

Ala. 562. Maker in an action by legatee in

competent to show that it was given in set

tlement of a gambling contract. McAyeal v.

Gullett. 202 Ill. 214. 66 N. E. 1048. A wit~

nesa, though not a party to the record. is in

competent to testify that by a contract be

tween himself. the maker and the deceased

payee. the note was made payable to de

cedent. but was in fact the property of the

witness and represented a debt due him.

Cleveland v. Coulaon. 99 Mo. App. 468. 73 B.

W. 1105. In Maryland. under Laws 1902. c.

495. parties payee in a note are competent

witnesses in a suit to collect the note against

the estate of the maker. Trustees St. Marks

Evangelical Lutheran Church v. Miller [Lid]

5'! Ati. 644.

Parties to mortgage-l Under acts disqual

ifying parties adverse to executor a. husband

and wife in a suit by an executor of a de

ceased mortgagee to foreclose a. mortgage

given by a married woman to secure her hus

band's debt may not testify that the proper

ty was acquired as a gift: rendering the

mortgage void under laws prohibiting :1. mar

ried woman from mortgaging separate prop

erty acquired by gift for husband‘s debt

[Burna‘ Rev. St. 1901. c. 506]. Goodwin v.

Bentley. 30 Ind. App. 477, 66 N. E. 496. Un

der laws denying a party a. right to testify

in his own behalf when sued by an adminis

trator unless the contract in issue was made

by a living person. and competent to testify.

defendant in foreclosure may not testify as

to declarations of deceased mortgagee in a

suit for foreclosure by his administrator [V.

S. 1238]. Dwinell v. Holt [VL] 56 Atl. 99.

Mortgagot' was incompetent to prove agree

ment that he was to pay interest during life

time of his father, the mortgagee. and mort

gage was to be canceled on the fathers

death. Sauer v. Nehls. 121 Iowa. 184. 96 N.

W. 759. Under Rev. St. 1899, 5 4652. providing

that where one party to a contract is dead.

the others are incompetent to testify to said

mntract in their own favor, a, mortgagee in

a chattel mortgage is incompetent after the

mortgagor's death. and such disqualification

is not removed by the fact that such mort

gagee had been appointed in the mortgage

ns one of the persons to identify the mort

gage. Ladd v. “'illiama [Mo. App.] 79 S. W.

511.

7.- Rev. St. Mo. 1899. § 4652. Johnston v.

Johnston. 173 Mo. 91. 73 S. \V. 202.

80. Holtheide v. Smith, 24 Ky. L. R. 253?,

74 S. W. 689.

81. The laws of Maryland do not disquali

fy a claimant for services rendered deceased.

Duckworth v. Duckworth [Md] 56 At]. 490.

In some states an executor in a suit for the

construction of a. will is a competent wlt~

nes as to a transaction between himself and

deceased [Laws 1902. p. 718. c. 495]. Justis v.

Juatia [Md.] 57 Atl. 23.

&. Paschall v. Fels. 207 Pa. 71.

Code Civ. Proc. 5 829. Freygnng v. Train. 42

.\iisc. [N. Y.] 49. A provision that a. party to

an action shall not be examined as a witness

in his own behalf against a. deriver from a

deceased personI except where such person is

examined in his oa'n behalf. prevents admis

sion where deriver‘s testimony has been im

properly admitted [N. Y. Code Civ. Proc. §

829]. Grifl‘in v. Train. 90 App. Div. [N. Y.]

16. The opposite party to the grantee of a

deed from a deceased person is incompetent

to testify in his own behalf to transaction

with deceased. and this disqualification ex

tends to the agent (Ga. Civ. Code. § 5269. par.

1]. Hendrick v. Daniel. 119 Ga. 358. Where

plaintiff claims under unrecorded agreements

and defendant claims title as an innocent

purchaser without notice from plaintiff's

vendor. plaintiff is incompetent to testify

that defendant knew of the articles and had‘

read them. his grnntor being dead. Rudolph

v. Rudolph, 207 Pa. 339.

83. One party to a. contract, made with

the agent of the other party, is disqualified

to testify as to the making of the contract.

in an action thereon. by the death of the

agent. Crosno v. J. 11'. Bowser Mill. Co. [Mo

App] 80 S. W. 275. An insured who was a

party to an action to compel issuance of it

paid up policy could not testify as to a. con

versation with an agent. since deceased.

Mutual Life Ins. Co. v. O'Neil, 25 Ky. L. R.

988. 76 S. W. 839. A party may not testify

as to conversations with the subsequently

deceased agent of the adverse party. unless

such conversations were had or made in the

presence of surviving agents of such adverse

party. Rothstein v. Siegel. Cooper 8: Co..

102 Ill. App. 600. Where the wife who was

the agent of her husband in a transaction

N. Y.
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agent is the issue.“ The disqualification applies where transaction was with de

eedent as a. member of a firm, none of the other members being present." But in

an action on a note in which a surviving partner and the personal representatives

of the deceased partner are joined as defendants, plaintiff may testify as to trans<

actions with the deceased partner so far as necessary to show the firm liability.“

No recovery being sought against the deceased partner’s estate, the rule is differ

ent."

The disqualifying interest and parties excluded—The disqualifying interest

must be certain and direct so that the judgment will charge the witness with a

iiability or exempt him from one."

The general rule as to ineompctency

in the event of the action,” or where, if

is dead. the other party to the suit is not a

competent witness against the husband as to

what was said or done. between himself and

the wife as the husband's agent in respect to

the transaction. Wilden v. McAllister, 91

Mo. App. 446.

84. Suits to recover premiums paid on a.

policy on the ground of fraud of a, deceased

agent. Gwaltney v. Provident Sav. Life As

aur. Soc, 132 N. C. 925. Statute making par

ties to an action against a personal repre

sentative incompetent to testify as to acts

before decedent's death, does not apply to an

.ietion by a principal against the estate of a

deceased agent to set aside a. deed procured

by agent‘s fraud. Calmon v. Sarraille, 142

Cal. 638, 76 Fee. 486.

85. Bay View Brewing Co. v. Grnbb, 31

“'ash. 34. 71 Pac. 553; Garnett v. “'ills, 2i

Ky. I.. It. 617. 69 3. XV. 695. In an action by

surviving partner to reform a deed. the gran

tor therein is not a competent witness as to

transactions between him and the deceased

partner. Connolly v. Keenan. 42 Misc. [N.

T.] 589.

86. Lowry v. 'l‘ivy, 69 N. J. Law. 94.

87. “'here an action was brought on the

bond of a firm against the surviving partner

and sureties on firm bond and no recovery

was sought against the estate of the deceas

ed partner, a party to the transaction was

not an incompetent witness on the ground

that the transaction was with a deceased per

son. Hincs v. Consolidated Coal & Limo Co.,

29 Ind. App. 563, 64 N. E. 886. In Georgia

testimony as to transactions with a deceased

partner is competent in an action not against

the administrator, or the surviving partner.

Hudson v. Hudson, 119 Go. 637.

88. New York Life Ins. Co. v. Johnson's

Adm‘r. 24 Ky. L. R. 1867. 72 S. \V. 762. And

a party who claims as the decedent's com

mon-law wife has a "direct legal interest in

the result" in a suit for distribution of the

intestate's estate. Sorensen v. Sorensen

[Neb.] 98 N. W. 837. Conversations or admis

sions of a decedent cannot be proven by the

wife of defendant whose interests were ad

verso th those of other defendants. Cudy

v, Cady [Minn.] 97 N. W. 580. A mother,

who in the event of death of children before

maturity. will receive property conveyed by

deed rccitintz love and affection as the con

sideration. may not testify to transactions

with the deceased grantor to show a valuable

consideration as against creditors. Town

send v. Wilson, 24 Ky. L. R. 1276. 71 S. W.

400. A policy holder in a mutual insurance

.-ompan_v is not disqualified by interest to tos~

does not apply to a witness not interested

interested, the interest is remote and un

tify for the insurer. New York Life Ins. Co.

v. Johnson's Adm'r. 24 Ky. L. R. 1867. 72 8.

\V. 762. The executor and his surety are not

incompetent to testify as to declarations of

testator as to the purpose of a gift in an ac

tion against the executors refusing to pay

a legacy on the ground that it had been

adeemed by a gift. Bwinebroad v. Bright. 24

Ky. L. R. 2253. 73 S. W. 1031; Id., 26 Ky. L.

R. 742. 76 S. W. 365. A wife may testify in

favor of her husband as to transactions and

conversations with one since deceased. unless

the suit. if favorable to the husband, would

invest her with a direct legal interest in the

subject matter. Parker v. Wells [Neb.] N

N. W. 717. In an action against trustee the

acting executor under whom the trust funds

passed to the trustee and who was not a

party was not disqualified as an interested

party or as the person from. through or un

der whom the trustee derived title. Putnam

v. Lincoln Safe Deposit Co., 8'! App. Div. [N.

Y.] 13. The mother of an illegitimate child

is not an interested party in an action

brought by child against executor of puta

tive father and she is not made interested in

event by fact of employment of child's attor

ney. Rosseau v. Rouss, 91 App. Div. [N. Y.)

230. Conversation with decedent. Motorman

in a street-car accident not a. party to suit

nor notified to appear. held could testify.

O‘Toole v. Faulkner [Wash.] 75 Pac. 975.

Where a widow is a party to an action be

twesn the heirs of her deceased husband and

would be affected by a judgment for costs

she is not competent to testify to conversa

tions with deceased. McKnight v. Reed. 30

Tax. Civ. App. 204. 71 S. \V. 318. Daughters

incompetent to testify in suit by their dc

ceased mother's administrator to recover

amount of an insurance policy. Supreme

Council Royal Arcanum v. Bevin (Mo. App.]

80 S. W. 739.

89. Dawson v. Wombles [Mo. App.] 78 S.

W. 823. Executor held competent. not being

interested. Farrar v. Farmers' Lv & T. Co..

86 App. Div, [N. Y.] 367. The executor and

proponent of a will. having no other interest

in the estate is competent to testify in a will

contest, to personal transactions with de

ceased since he does not testify "in his own

behalf or interest." In re London's Will

[Wis.] 89 N. W. 437. A widow bringing ac

tion as next friend of her son, is a competent

witness therein to show an equitable assign

ment of a life insurance policy from deceased

husband to the son. during the lifetime of de

ceased. Cockrell v. Cockrell [Minn.] 36 So.

390. Under Rev. Code 1891 i 1740. A dis
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defined.” It has been held that, in a will contest, devisecs." legatees," or per

sons who would take as heirs or next of kin, in case of intestacy," are not disquali

fied as interested parties.

The disqualification of interest is applicable to creditors seeking to establish

claims against an estate," to a surviving spouse,” to heirs,” to members of benc

ficial societies," and stockholders of corporations."I
Parties separately interested

may testify for each other where the testimony is solely for that purpose.”

The agent of a party is not. ordinarily disqualified to testify in behalf of his

principal in regard to transactions with

qualifying interest is not shown by the fact

that the witness had a demand which was

But involved in the action. Maclionald v.

'l‘ittmann, 96 M0. App. 536, 70 S \\'. 502.

line tiling security for costs for minor which

build is superseded by bond of guardian ad

litem is not interested tn event. itoweau v.

Rouss. 91 App. Div. [N. Y.] 230. \\'here title

is claimed as between alleged tenants In

common by deed from a common deceased

ancestor, the widow of said decedent not be

ing a party to the action and being disinter

ested in the result is not disqualified to tes

tify under Code. i 590. “'etlteringtnn v. “'il

liams [N. C.] 46 S. E. 728. Where a mother

gave notes to her husband as trustee to col

lect and pay the proceeds to children he was

competent to testify after her death as to

her statements when creating the trust; not

being interested in event of the action. Jar

rell v. Crow, 30 Tex. Civ. App. 629, 71 S. \V.

397.

00. Farrar v. Farmerq' 1.. & T. Co.. 95 App.

Div. [N. Y.] 367. .-\n heir of disqualified par

ty is competent. Ilarraway v. llarraway, 1.".0

Ala. 439. A contingent liability for costs

does not disqualify a guardian ad litem in a

will contest in behalf of minor children of

testator under a provision disqualifying per

sons “directly” interested (Rev. St. Utah 1898.

§ 3413, subd. 3]. In re Van Alstine's Estate.

26 Utah, 193. 72 Pac. 942. A provision dis

qualifying one interested in the event to tes

tify as to transactions applies only to per

sons presently affected by the judgment. and

fact of husband's contingent estate as tenant

by curtesy in the event of his wife's success

will not disqualify him in will contest.

Spindler v. Gibson, 75 App. Div. [N. Y.] 444.

Section 829 of the Code as to evidence of

transactions with deceased persons does not

refer to actions not against the estate of the

said deceased party; nor does the mere possi

bility of inheriting the property make them

parties interested in the result within the

meaning of that section. In re Sproule‘s Es

tate. 42 Misc. [N. Y.] 448.

91. Swinebroad v. Bright. 24 Ky. L. R.

2253, 73 S. W. 1031.

92. In re Wheelock's Will [Vt] 56 Atl.

1013.

93. Williams v. Miles [Neb.] 94 N. W. 705.

94. Action to recover for services as nurse.

Baker v. Bancroft, 69 N. J. Law, 223. Rev.

St. Mo. 1899. i 4652. Kersey v. O'Day, 173 Mo

560. 73 S. W. 481: Hendrick v. Probate Court

of East Greenwich IR. 1.] 55 Atl. 881. A

daughter may testify as to the rendition of

services to decedent and their value but not

as to an understanding with him as to the

compensation. Tuohy v. Trail. 19 App. D. C.

79. An executor's verification of his claim

against decedent not permitted. as calling

for communication with decedent. [Code Civ.

a person since deceased.1 In Michigan,

Proc. i 329]. in re Smith. 75 App. Div. [N.

Y.] 339. 11 Ann. Cas. 4137.

0.1. A widow seeking to annul deeds exe

cuted to her husband since deceased may not

testify to the transaction. Gardiner v. Gardi

ner [Mich.] 95 N. XV. 973. A widow suing

the administrator of her deceased husband to

recover rents collected by the administrator

is incompetent to prove her marriage to de

ceased or any conversation with him or his

treatment of her while they lived together

as husband and wife. Lyons v. Lyons. 101

Mo. App. 494, 74 8. W. 467. In a suit for par

tition, intestate's widow, a party thereto.

was incompetent to show that a transfer to a

son was ‘a gift and not an advancement. by

testimony as to transactions and communica

tions with her husband. Ellis v. Nowell, 120

town, 71, 94 N. \V. 463. On the contest ot' a

will. the widow is incompetent if her interest

lies with the side offering her testimony

whether she is made a party complainant or

defendant. Baker v. Baker. 202 III. 595, 67

N. E. 410. A widow is not a competent wit

ness to prove transactions between her de

ceased husband and his grantee leading up

to the conveyance. Johnson v. Burks [Mo.

\pp.] 77 S. 5V. 133. The widow of deceased

and one claiming under her were incompetent

to testify to a verbal agreement with de

ceased by which the widow was to become

the sole owner of the homestead in consid

eration of joining in deeds to other lands to

the husband's children. Huit v. Huit [Iowa]

98 N. W. 123.

96. \Vehe v. Mood [Kan] 75 Pac. 476;

War-field v, Hume. 91 Mo. App. 541; Coats v.

Harris [Idaho] 75 Pac. 243.

97. Cronin v. Supreme Council Royal

League, 199 Ill. 228. 65 N. E. 323.

08. Ky. Civ. Code Prac. § 606. Storey v.

First Nat. Bank. 24 Ky. L. R. 1799, 72 S. W.

318; Anthony Ittncr Brick Co. v. Ashby, 198

lll. 662. 64 N. E. 1109.

90. Parties separately interested in a r--

mainder are not disqualified, in a suit by an

executor to determine whether decedent en

titled to the life interest ever had actual pos

session, to testify that testator in her life

time referred to the property as being in her

possession. so long as the testimony was of

fered solely in behalf of oil-defendants, not

by either witness in his own behalf. Jones

v. Thomas. 76 App. Div. [N. Y.] 596.

I. Parker's Adm'r v. Cumberland Tel. 8:

T. Co., 25 Ky. L. R. 1391, 77 S. W. 1109; Hol

ston v. Southern R. Co.. 116 Ga. 656; Clark v.

'i‘hias, 173 Mo. 628. 73 S. W. 616: De Mary v.

Rurtenshaw's Estate, 131 Mich. 326. 91 N. IV.

047. The law disqualifying a party suing

representative of decedent does not prevent

an agent of plaintiff, in a suit to enforce

specific performance of a deceased party's

oral contrict to convey land. from testifying
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there is a statutory disqualification of agents unless called by heirs or representa

tive of decedent.’ The California statute does not include one who is neither

party nor person in whose behalf an action is prosecuted though he has an inter‘

est in the outcome.‘

Transactions and communications—The disqualification extends only to evi

dence of personal transactions with deceased.‘ The word “transaction” embraces

every variety of afl'airs the subject of negotiations, actions, or contracts between

the partics,‘ includes written communications,“ and must refer to the issue on

trial.1 The statute does not prevent introduction of original books of account of

either party nor the necessary suppletory oath.”

There is no disqualification as to facts occurring after death of dccedent.‘

Personal transactions or communications not ordinarily being involved in

testimony as to the mental condition," or health‘1 of the deceased, there is no dis

qualification as to such testimony. So an interested party may also testify as to

the fact of execution of a will," unfriendly relations between testator and mem

bers of family," the genuinencss of a signature,“ the fact that suit had not been

as to the making of the contract as against

defendant who was a mediate grantee of de~

ceased. Grafton Dolomite Stone Co. v. St.

Louis, C. 8': St. P. R. Co., 199 Ill. 458, 85 N. E.

424. The cashier of a. bank having no inter

est in a claim is not incompetent in an action

by the bank's assignee against decedent's

estate. Lyon's Ex'x v. Logan County Bank's

.-\ssignee [Ky.] 78 S. W. 464.

l. Mich. Comp. Laws § 10,212. as amended

by Pub. Acts 1901, No. 239. A husband who

has acted as manager for his wife in a store

conducted by her cannot testify for her in a

suit on a note by the legal representative oi‘

a decedent as to goods sold the decedent.

Gustafson v. Eger [Mich.] 93 N. W. 893. De

fendant's superintendent testifying as a. mere

spectator of the accident in which decedent

lost his life. no set of agency being involved.

is not disqualified on the ground that the

circumstances were equally within the

knowledge of deceased. Storrie v. Grand

Trunk Elevator Co. [Mich] 96 N. W. 569.

3. Cal. Code Civ. Proc. i 1880. Merriman

v. Wickersham, 141 Cal. 667, 75 Pac. 180. A

stockholder and officer of a corporation may

testify as to claim against deceased in an ac

tion against the executor. Id.

4. Burdick v. Burdick, 86 App. Div. [N. Y.]

383. Testimony as to consideration of notes

purchased by decedent is admissible, dece

dent not being present at the time of their

execution. Crflmpion v. Newton's Estate

[Mich] 93 N. W. 250. Evidence by plaintiff

in an action to establish a note signed by his

father and step-mother as a. claim against

the latter estate, that he gave the father an

order to obtain the note from the party in

whose custody it was and that he afterwards

saw it in his father's possession and evi

dence of the father to the same effect did not

constitute "personal transactions" with de

ceased. Curd v. \\'issler. 120 Iowa. 743, 95 N.

W. 268. Answers of decedent‘s daughter as

to what she did with her personal earnings

during her father's life are not objectionable,

not referring to personal transactions with

him. Kirsher v. Kirsher. 120 iowa. 3", 94 N.

W. 848. A third person who entered credits

on a note presented for allowance against de

cedent's estate at claimant‘s instance is com

pf'ient to testify thereto, these endorsements

being clerical performances not amounting

to transactions. Woltemahr v. Doye [Mo.

App.] 76 S. W. 1058.

6. Harte v. Reichenberg [Neb.] 92 N. W

087; Chopin v. Mitchell [FlaJ 32 So. 875. The

surviving party to an action or one interested

in the event thereof is prohibited from giv

ing conversations either directly carried on

with a decenscd party or from giving the re

sults or inferences that might be derived

from such conversation. In re Sawycr's Es

tate, 88 Minn. 218, 92 N. \V. 962. On the ques

tion of delivery of a deed. a on is not com

petent to testify that he placed the deed

where it was found after his father's death

after it had been delivered to him. Parker v.

Parsons, 79 App. Div. [N. Y.] 310.

d. The contents of letters and telegrams

which pass between the parties in the course

of a business transaction, not otherwise iden

tified than by a. witness who has a direct

legal interest in the result of the suit are

not competent evidence as against the per

sonal representative of a deceased person.

Iinrte v. Relchonberg [Nev.] 92 N. W. 987.

7. Tourtellotte v. Brown [Coio. App.] 71

Fee. 638.

8. Fla. Rev. St. 5 1006. Chapin v. Mitchell

[Fla.] 32 So. 875. Original books of account

showing transactions with a deceased person

to be admissible must be fairly kept and free

from erasures and interlineations. Id.

9. In a suit against an executor for spe

cific pcrformanco of a parol gift of land,

plaintiff is not incompetent to testify to facts

occurring after donor's death. Walker v.

Neil, 11'! Ga. 733.

10. Grimshaw v. Kent, 67 Kim. 46!, 78 Pac.

92.

11. Acts disqualifying parties in suits by

or against heirs or dovisees affecting the

property of their ancestor as to transactions

occurring prior to his death do not disqualify

heirs to testify as to their nnccstor‘s health

at the time of insurance in an action on the

policy [Burns' Rev. St. 1901, Q 507]. Supreme

Lodge K. P. v. Andrews, 31 Ind. App. 423, 67

N. E. 1009.

13. But information imparted by decedent

inadmissible. in re Townsend's Estate

[Iowa] 97 N. W. 1108.

18. In re Townsend's Estate [Iowa] 91 N.

W. ll08.
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instituted on an obligation.“ the condition of paper at time of indorscment," or

the fact of the execution of a release."

to transactions or conversations between

The disqualifying rule does not apply

a decedent and a third party, in the

presence of a party to the action, but in which he took no part.“

Rcmm'ul of bur.“——'l‘he lile is removed where the party entitled to raise the

objection has tcstiiit-tl to the transaction"0 or where one interested in the estate of

decedent has instilled thereto." or the disqualified party has been called by the

executor."

I4.

57 .

15. Laws disqualifying parties to suits by

administrators, etc., do not prevent a wit

ness' statement that no action had been had

for the recovery of the debt secured by the

mortgage, the foundation of the suit. though

the mortgagor was dead. Alexander v. Han

som [S. D.] 92 N. “I 418.

16. The endorser of a note on which suit

has been brought by the representative of a

deceased person is a competent witness in

his own behalf as to the condition of the note

Hoag v. “'riiriit. 174 N. Y. 36, 66 N. B.

when it Was indorsod by him. I-iarnett v.

iioldrepze [Neb.] 97 N. “F. 443.

17. in an action on a note of decedent

against his administrator. piaintii't' may tes

tify as to whether he ever gave decedent a

release from liability. Adam v. Sanger ['i‘ex.

Civ. App.] 77 8. \V. 954.

18. \Vright v. Reed. 118 Iowa. 333, 92 N.

\V. 61; Hutton v. Smith. 175 N. Y. 375. 67 N.

E. 633; “'ithers v. Sandlin [l-‘ia.l 32 So. 329;

McCall v. Burl-t. ‘26 Ky. 11. It. 643, 76 S. \V.

177; Farrar v. Farmers‘ L. & '1‘. Co.. 85 App.

Div. [N. Y.] 367. An Officer of‘ a corporation

is not prevented from testifying as to conver

sation overheard between the President of the

corporation and one. subsequently deceased.

he taking no part in the conversation. Patti

E. “'olff Shirt Co v. Frankenthal. 96 Mo.

App. 307. 70 8. W. 378. The statute does not

disqualify a person to testify as to a conver

sation he heard betWeen intestate and a par

ty's agent. though he accompanied the agent

at his request and afterwards became an

attorney of the party to the litigation. Alex

ander v. Ransom [8. D.] 92 N. \V. 418. In an

action against an executor. evidence as to

conversations of testatrix with her husband.

in the presence of a third party, and of her

conduct. is admissible to show the improba

hiiity of an express promise by testatrix.

Itev.- Laws. c. 176, 5 67. Cogsweil v. Hall

[Mass] 70 N. E. 461.

19. Under the statute disqualifying a par

ty as a witness as to transactions and con

versations with the since-deceased agent of

the adverse party. such party may be exam

ined in regard thereto where the adverse

party has been examined. or has examined

other witnesses in his behalf. as to such

transactions or conversations [Rev. St. 1898,

§ 4070]. Moore v. May. 117 “'is. 192, 94 N.

W. 46.

20. Flick v. Penfield, R2 App. Div. [N. Y.]

610: Colston v. Olroyd. 204 I11. 435. 68 N. E.

373: Booth 1". Lenox [Fla] 34 So. 566: Lodge

v. Hulings. 64 N. J. No. 761; “'oife v. Hamp

ton. 131 N. C. 5: Dyson v. Jones. 65 S. C. 308;

Mots v. Motz. 85 App. Div. [N. Y.] 4. Under

statutes providing that when one party to a

suit is an executor neither party shall tes

tify. unless the executor elects to testify. one

of the defendants may testify to a special de

'l‘he door is not opened by admission of testimony of persons not

fcnse set up by his co-def'endant though the

executor elects not to testify [Pub. St. 19I'i1.

c. 224_ § 16]. “'eston v. Elliott [N. 11.] 57

\tl. 336. \Vhere attorney drafting will is

called by executor. there is a waiver of

privilege. In re Cornell's Will, 89 App. Div.

[N. Y.] 412. Where plaintiff calls disinter

ested witnesses to testify to matter occurring

before death of decedent and defendant tes

tifies as a witness for himself. plaintiff then

becomes a competent witness [I’a. Act June

11. 1891]. Rudolph v. Rtitioipii. 207 Pa. 339.

.-\ recital in a will offered for probate is not

evidence of the deceased so as to admit tes

timony of contesting parties as to transac

tions with deceased to contradict the recital.

Davidson v. Davidson [Neb.] 96 N. YV. 409.

The administrator may call the son of de

cedent to testify as to transactions where he

is sued by the administrator with others to

have a debt due the son applied to the ad

ministrator's claim against the son. Md.

t‘ode Pub. Gen. Laws. art. 35. § 2. as amended

by Acts 1902, p. 718, c. 495. Duvaii v. Ham

hleton & Co. [Md] 55 Atl. 431. But the bar

will not be removed where no evidence has

been offered by plaintiff as to the transac—

tion. Meyer v. Hafemeister. 119 “'is. 539, 97

N. W. 165.

21. Rev. St. 1898. Q 4068. 4069. Drink

wine v. Grueile [“"'is.] 98 N. W. 534. A per

son may testify for himself concerning a

transaction where one interested in the es

tate of the decedent has testified as to the

same transaction [Ky. Code. 5 606]. Carpen

ter v, Rice‘s Adm'x [Ky.] 78 S. W. 458.

\Vhere administrator took deposition of oth

ers as to transactions. defendant could then

testify to circumstances attending execution

of deed. Kuhn's Adm’r v. Kuhn. 24 Ky. L.

R. 787. 69 8. IV. 1077. The bar of the statute

is not removed by putting in evidence a let

ter written by defendant to intestate, so that

defendant may testify as to matters referred

to therein. Ross v. Kirkwold [Iowa] 99 N.

YV. 562. That persons were permitted to testify

in behalf of an administrator does not entitle

the adverse party. as a matter of right. to

testify in rebuttal. under a statute excluding

certain evidence unless the administrator

elects so to testify [Pub. St. N. H. 1901, c.

224. § 16]. Pattee v. Whitcomb [N. H.] 56

Atl. 459.

22. Young v. Montgomery. 161 Ind. 68. 67

N. E. 684; In re W'oodbury's Estate. 40 Misc.

[N. Y.] 143; Moore v. May, 117 Wis. 192, 94 N.

IV. 45. Statutes in some states allow evi

dence of an interested party against the rep

resentative of a deceased person as to trans

actions with the deceased "in regard to the

facts testified to" by the other parties’ wit

ness, but no "further" [Code Civ. Proc. §

329]. Under such a statute the representa

tive of the deceased having introduced evi

dence of payments made to other party. the
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interc.<ictl.'~'a nor by testimony of executor drawn out on cross-examination."

bar is not removed by amignment of the disqualifying interest.”

The

The admis

sion is not reversible error where the same facts were testified to by other par

ties.“

.-igain.si interest—An interested party may testify where evidence is against

his interest.27

Objections to the testimony must be made, otherwise the bar is waived.“ In

Indiana, the objection must go to the competency of the witness."

statutory incompetency has burden of proof of that fact.”

One asserting

The rule does not re

quire striking of testimony already given where other party dies after testimony

has been taken.“

S5. Disqimli/ii-aiion on account of pririlcged nature of communication.

A. Attorney and ciicnl.—.-\n attorney may not be required to testify as to conti

dential communications of his client, in the course of his professional employ

ment, without the client’s consent."2 Statutes in regard to such privileged com

munications are merely declaratory of the common law and do not afl'ect the com—

mon-law exceptions thereto.“ To bring communications within the rule, tlm

relation of attorney and client must exist.“ Where the attorney is consulted eon~

latter may show to what applied but not an

agreement that the items to which applied

should constitute a lien prior to a. mortgage.

Dickenson v. Columbus State Bank [Neb.] 98

N. “C 813. “'hero a party incompetent be

cause of the death of the other party is

called for cross-examination by the adverse

party and examined as to matters occurring

in the lifetime of decedent. he is then a com

petent witness for himself on all relevant

matters. “'atkins v. Hughes. 206 Pa. 526.

“'herc plaintiff makes defendant his witness,

the whole transaction may be brought out.

Lange v. Klatt [Mich.] 97 N. \V. 708.

23. Pub St. N. H. 19M. c. 224. § 16. Pat

tee v. \Vhitcomb [N. “.1 56 Atl. 459. Ad

mission of testimony of a third party present

does not make interested party competent.

Swinebrond v. Bright, 25 Ky. L. R. 712, 76 S.

W. 365. That a third party testified that

plaintiff told her she was Working, for de

cedent for a stated compensation does not

authorize plaintiff to deny the statement in

an action against decedent's administrator.

Stuart v. Lord. lRS Cal. 72. 72 I~’ac. 142.

Testimony of agent of deceased under cross

examination as to a Conversation with de

ceased did not render competent testimony

of defendants as to such conversation. Loch

v. Stern_ 198 Ill. 371. iii N. E. 1013.

24. .\iot1. v. Motz. 85 App. Div. [N. Y.] 4.

25. Huff v. Miniard. 24 Ky. L. R. 2272, 73

S. “’. 1036.

26. t'lnrke v. Adam [Tex. Civ. App.] 69 S.

Vii. 1014‘».

27. Sisters Of a claimant against deced

ent's estate and heirs are competent witness

cs for claimant; their testimony being

against interest. Neish v. Gannon. 198 111.

219. 64 N. E. 1000. A son may testify as to

matters occurring in his father's lifetime

connected with an advancement [Pm Act

May 23, 1887. § 4]. In re Allen's Estate, 207

Pa. 323.

28. Shelton v. Northern Tex. Traction Co.

['l‘ex. Civ. App.] 75 S. W. 338. The statute

does not render the person adversely inter

ested incompetent but only renders his tes

timony an in conversations and transactions

with deceased inadmissible. \leb. Code. 5 329,

as amended in 1883. Riddell v. Riddell [Neb.i

ti? N. \i'. 609.

29. Statutes relating to admissibility of

communications or transactions with deced

ent do not Prevent the introduction of role

relevant evidence and an objection going to

the admissibility of testimony and not to the

competency of the witness was properly

overruled. Hines v. Consol. C. 8: L. Co.. 2‘.)

Ind. App. 563, 64 N. E. 886.

30. Farrar v. Farmers“ L. & '1‘. Co.. 85 App.

Div. [N. Y.] 367.

81. Collins v. McGuire. 76 App. Div. [N.

Y.] 443. '

32. State v. Faulkner, 175 M0. 516. 75 S.

\V. 116. Privileged communications cannot

lawfully be divulged by the attorney or

drawn from the client on cross-examination

without his consent. Jahnke v. State [Neb.]

94 N. W. 158. An attorney may not be com

pelled to disclose who were represented by

him in a certain transaction. in re Shaw

mut Min. Co., 87 N. Y. Supp. 1069.

1 33. State v. Faulkner, 175 M0. 546, 75 S. \V.

16.

34. \Vitness testified he was not the at

torney of a party and party later testified

he was. field. the first witness' testimony

being accepted by the Court. it was not ren

dered incompetent as privileged by the con

iiict in the evidence. Reese v. Bell. 138 Cal.

xix, 71 Pac. 87. In a suit against a building

association by its attorney to cancel note

and deed of trust executed by him to the as

sociation. the attorney may testify as the re

lation did not exist in the transaction Ar

bnthnot v. Rrooktield L. & B. Ass'n. 98 Mo.

App. 382. 72 S. W. 132. In an action for

false imprisonment. an assistant district at

torney was allowed to testify that he had

told the defendant the plaintiff's version of

the trouble between them, on the ground

that no relation of attorney and client exist

ed and the communication was not privi

leged. Cobb v. Simon. 119 \K'ls. 597, 97 X. \\'.

276. A letter from a client to his attorney.

transmitting a claim for collection and au

thorizing the acceptance of a certain cum in



2 Cut. Law. \\'l'l‘.\'l-ISSES § 5A. 2177

fldtially, the relation exists, though retainer is not paid.u Information ac

quired by an attorney, while professionally employed, is privileged, whether de

rived from the client‘s words, actions, or appearance." Though the relation ex

ists, the attorney may testify as to statements by the client not connected with

professional services," or as to information derived from observation open to

others in a nonprofessional capacity," or as to communications, where necessary

to protect his own interests." A communication in furtherance of a criminal

purpose is not within the scope of professional employment.“ Information is not

privileged unless acquired in professional confidence.“ A communication of de

fendant to the judge before indictment is confidential." An attorney may testify

as to the mental condition of a person at the time he drew up a contract for him,“

or as to a conversation,“ or attendant circumstances,“ on an issue of capacity,

when drafting a will. But privileged matter cannot he testified to as a basis for

an opinion as to the sanity of the client.“ Information acquired as agent and

not as attorney at law is not privileged." The prohibition of the statute may be

waived by the party protected thereby.“ An attorney who has offered himself as

a witness may be required to testify as to his interest in the suit." An admission

by a party against his own interest made to counsel of the adverse party is ad

miscible.“

Where no objection on the ground of privileged communication was made,

it comes too late after answer given."

payment. is not a privileged communication. E. 883. Where the client consulted his attor

but a conferring of authority. Bay v. Trua- ney before testifying at the trial, the com

dcll. 9! lo. App. 877. municntion was privileged. State v. Gosey.

88. Bhoehan v. Allen. 07 Ken. 71!. 74 Fee. 111 La. 616.

:45, 42. A confession to a Judge to whom de

aa. Amount receivodaaretainer privileged i‘endant had gone requesting advice held

because tending to show amount alleged to privileged. People v. Pratt [Mlch.] 94 N. V.

have been stolen by client. Holden v. State 752.

iTex. Cr. App.] 71 8. W. 600. 48. Grimahavv v. Kent. 87 Kan. 463. 73 Pac.

81. Demunaio'a Receiver v. Scholtl. 25 Ky. 92.

I... R. 12“. 77 8. W. 715; Sargent v. Johnl, 206 44. Conversation with testator when at

Pa. "0. torney drafted a will and signed as a witness

88. Opinion an to sanity of client. Shee- would be testified to by attorney. Elliott v.

han v. Allen. 07 Kan. 712. 74 Fee. 245. i-Illiott [Neb.] 92 N. W. 1006.

as. Keck v. Bode. 23 Ohio Circ. R. 413. 45. In re Downing's Will. 118 “’is 581, ’5

40. A communication made by a client to N. “K 876.

his attorney In attempting to procure his 46. Sheehan v. Allen, 67 Kan. 712. 74 Pac.

services in securing a. bribe, promised but 245.

withheld. is not privileged. State v. Faulk- 47. Whenever an attorney receives money

ner. 175 M0. 540. 75 B. W. 116. or other property of his client. he becomes

41. State v. Faulkner. 175 M0. 546. 75 8. an agent and may be compelled to testify

W. 116. Communications made to\ an attor- concerning his disposition of such property.

ney who gave his advice gratuitously, it ap- Phoebus v. Webster. 40 Misc. [N. Y.] 528.

pea-ring that the party consulting him did 48. Suit by executor for discovery of as

not know he was an attorney and the com- sets in which an attorney is called as a. wit

munications not being made to him profes- ness constitutes a waiver of the privilege.

aionally. they are not privileged. Union Pac. Ex parte Gfeller [Mo.] 77 S. W. 552. State

R. Co. v. Day [Kan] 75 Pac. 1021. Such con- manta made by an agent to his principal‘s

i‘idence not violated by an attorney telling attorney are not privileged in a subsequent

where he last saw securities of his client action against the agent where the princi

and what he did with them. Ex parte Spoiler pal expressly waivas his privilege. Leyner

[Mo.] 77 8. W. 652. v. Leyner [Iowa] 98 N. W. 628.

Held mldelflah An instruction by a cli- 40. Rev. St. Mo. 1899. Q 4652, removing dis

ent to his attorney as to the amount to pre- qualification for interest and allowing inter

sent a a claim against a carrier is prlvi- eat to be shown on question of credibility.

loged. Ft. Worth d: D. C. R. Co. v. Lock. 30 Koenig v. Union Depot R. Co.. 173 M0. 698.

Tex. Civ. App. 416. 70 S. W. 450. Under laws 73 S. W. 637. Where an attorney offers him.

protecting communications between attorney self as a witness and voluntarily gives tea

and client. defendant in an action on a note. timony in which he admits having a, comm.

defended on the ground that plaintiff was gent fee. he may be required to answer a

not the owner thereof. cannot be compelled question as to the amount of the fee. New

to testify where she told her attorney that Omaha '1‘. H. E. L. Co. v. Johnson [Neb.] 93

the note belonged to another. George v. N. W. 778.

Hurst. 81 Ind. App. 660. 68 N. E. 1031. IAt- 50. Jolla v. Koegan [Del.] 55 Atl. 340.

tors between attorney and client. Rooney v. 51. Urdangen & Greenberg Bros. v. Done.

Iaryland Casualty Co.. 184 Mass. 26. 67 N. [Iowa] 98 N. W. 817.

2 Curr. Law4137
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(§ 5) B. Physician and patient—A physician may not reveal information

acquired from a patient while acting in a professional capacity." The rule ordi~

narily renders the certificate of death inadmissible," or if admitted, the signing

physician cannot testify in support of it.“ The act does not apply to druggists.“

It is necessary that the relation of physician and patient exist between the par

ties," or that the injured person regarded the attending physician as his physi

cian." The privilege extends to cases where physician professionally attends s

patient who does not voluntarily require his services." To be privileged, the com

munication must be connected with his professional duties." A physician may

not testify as to the sanity of a patient after the patient’s death.‘0 The privilege.

covers information inferred from silence.‘l There is a presumption in the ab

sence of a contrary showing that conversations by a physician with a patient were

necessary to enable him to prescribe.” The physician may testify as to the com

dition and state of health of his patient, as well as the treatment prescribed,"

and the fact, place and length of time of treatment.“ The statute as to privileged

52. Dubcich v. Grand Lodge A. O. U. W.

iWesh.) 74 Pac. 83!. Under acts disqualify

ing n physician as to matters communicated

to him as such in the course of professional

business, a witness cannot be compelled to

testify on cross-examination as to communi

cations made to a physician, not testified to

on direct examination. Citizens“ ht R. Co. v.

Shepherd, 30 Ind. App. 193. 65 N. E. 766.

Physicians treating a patient after discharge

of former physician were incompetent to tea

tify in an action for malpractice against such

former physician over plaintiff‘s objection, de

fendant not being present at such examina

tion or having knowledge of plaintiff's pur

pose in consulting other physicians. Aspy v.

Botkins, 160 Ind. 170, 66 N. E. “8. Under a

statute disqualifying a physician to testify

over patient's objection as to knowledge ac

quired while treating such patient. defend

ant in an action for malpractice may not

compel plaintiff to testify that another phy

sician had taken an X ray photograph of

the injury, which he had done for purposes

of treatment. Id.

‘8- Rule not changed by statute applica

ble only to one city making surveys and offi

cial records in the departments receivable in

evidence. Robinson v. Supreme Command

ery. U. 0. of G. C.. 7'! App. Div. [N. Y.] 215.

54. A physician is incompetent to testify

in support of a certificate of death, in re

gard to information acquired in his profes

sional capacity. Rocker v. Metropolitan Life

Ins. Co.. 87 N. Y. Supp. 980.

55. The act prohibiting, a physician from

making a disclosure does not extend to a

druggist. and he may testify as to prescrip

tions put up by him [Code Civ. Proc. I 834].

Deutschmsnn v. Third Ave. R. Co.. 8'! App.

Div. [N. Y.] 503.

5‘. A physician directed by the court to

examine a party as to whether he was af

fected by a certain disease testified to is not

privileged. State v. McCoy, 109 La. 682.

Physicians examining a party without his

consent as to fact of disease alleged may tes

tify. State v. Height. 117 Iowa, 650. 91 N.

W. 936. A physician treating relatives of In

sured may testify us to what he observed as

to the health of insured in an action on a

benefit certificate. Jennings v. Supreme

Council, L A. B. Ase'n. II App. Div. [N. Y.]

16.

57. Patterson v. Cole. 6'! Kan. “l, 73 Pac.

54.

58. Meyer v. Supreme Lodge. K. P., 8!

App. Div. [N. Y.] 859. A physician sent by

a street railroad company to examine an in

jured passenger may not testify as to in

formation acquired while attending such per

son, and it will be presumed that the infor

mation ncquired was to enable him to pre

scribe. Muns v. Salt Lake City R. Co., 25

Utah. 820, 70 Fee. 852. Information acquired

by a physician in order to enable him to net

while in attendance upon a patient against

the latter‘s will is acquired in his profes

sional capacity. Meyer v. Supreme Lodge K.

P. [N. Y.] 70 N. E. 111.

59. Sutcliffe v. Iowa State Traveling Men's

Ass‘n, 119 Iowa. 220, 93 N. W. 90. In an ac

tion to establish a lost will. evidence of tee

tatrix's physician that she sent for him and

talked with him relative to making the will

and asked him to get a lawyer to draw the

will, which he did. is not privileged. Hamil

ton v. Crowe, 175 M0. 634, 75 S. W. 389. Evi

dence of a physician that he asked testatri:

if she had made a will and she replied that

she had not was not privileged. Id. Acts

privileging communications to physicians pre

sent no obstacle to evidence of physician to

whom a. woman applied to commit an abor

tion, that she stated that defendant by whom

she' was pregnant had advised against abor

tion and had agreed to marry where admit

ted to contradict a. dying declaration that.

defendant had advised the abortion. Seifert

v. State, 160 Ind. 464, 87 N. E. 100.

00. In will contest. In re Van Alstine's

Estate, 26 Utah, 193. 72 Pac. 942.

01. In an action for personal injury, the

physician of plaintiff cannot testify that the

plaintiff did not communicate to him the ac~

cldent as a cause of her ailments. Smart v.

Kansas City. 91 Mo. App. 586.

82. State v. Kennedy, 17'! Mo. 98. 75 B. W.

979.

63. Metropolitan Life Ins. Co. v. Howie

[Ohio] 68 N. E. 4. It is not a breach of

privilege to ask a witness in an action by

claimant for board and nursing decedent as

to what alied deceased. Ellis v. Baird. ll

lnd. App. 295, 67 N. E. 960.

84. Deutschmann v. Third Ave. R Co., 8?

App. Div. [N. Y.] 508. A physician may be

called upon to testify to the simple fact that
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communications does not prevent answer of physician based on hypothetical quw

tion as to cause of injury.“

The waiver of the physician’s privilege cannot be made by the widow in New

York, the statute giving that right only to the personal representative of de

(eased." The calling of a physician does not waive the privilege as to an ambu

lance surgeon by whom party was taken to hospital." Privilege is waived where

patient takes the stand and testifies to what his physician found and said.“ Fact

of testimony as to injuries by the plaintiff and other physicians attending her

does not waive privilege as to another physician." A waiver of physician’s privi

lege is binding on the party in a subsequent suit for same cause."

.4 general objection is insuflicient to raise question of violation of privileged

mmmunication."

(§ 5) 0. Miscellaneous relations—Internal revenue oflicers cannot be com

pelled by state courts to disclose facts concerning the sale of intoxicnnts, learned

while in the discharge of their duties,” nor may a collector of internal revenue be

required to disclose names of persons in whose places of business special tax

stamps are posted." A postmaster may not be compelled to disclose information

regarding a registered letter.“ A witness may not be compelled to dis010se con

tents of documents which are a part of the archives of a foreign consulate."

Transactions between a banker and a depositor are not privileged or confidential

in a legal sense."

§ 6. Credibility, impenrhment, and corroboration of witnesses." A. Credi

bility in geneml.-—ln determining the weight to be given to the testimony of each

witness, the jury may take into consideration the reasonableness of the testimony

and where they believe a witness has willfully sworn falsely to any material matter,

they may disregard the whole testimony of the witness if they believe it untrue."

'l'he maxim falsus in uno falsus in omnibus holds only when the false testimony has

been given willfully" and relates to a material matter" of fact."

he has attended a certain person as his pa

iiont and as to the number of visits. Price

\'. Standard Life & Acc. Ins. Co. [Minn.] 06

N. W. 1118.

.8. Code Iowa. I 468. Crago v. Cedar Rap

ids [Iowa] 98 N. W. 864.

I. N. Y. Code Civ. Proc. II 834. 838. Bell

v. Supreme Lodge K. of H.. 80 App. Div. [N.

Y.] ‘09: Mayor v. Bupreme Lodge. K. of P., 82

ADD. Div. [N. Y.] 359. A waiver in an appli

cation for insurance of the right to exclude

the testimony of the physician is ineffectual

under the statutory provision that such

waiver can only be by personal representa

tives of the deceased [Code Civ. Proc. 5] 884.

8361. Meyer v. Supreme Lodge. K. P. [N.

Y.] 70 N. E. 111.

G]. Duggan v. Phelps. 82 App, Div. [N. Y.]

509.

on. llighiill v. Missouri Pac. R. Co.. 93 Mo.

App. 110.

no. l‘ltlans' St. R. Co. v. Shepherd. 80 lnd.

App. 198. 65 N. E. 765.

70. Schlonerer v. Brooklyn & N. Y. Ferry

Co.. 8. App. Div. [N. Y.] 608.

71. Deutschmann v. Third Ave. R. Co.. 87

App. Div. [N. Y.] 603.

m 78. In re Lamberton. 124 Fed. 448.

74. Nye v. Daniels, 75 Vt. 81.

1'5. Kesslcr v. Best. 121 Fed. 439.

76. Required to disclose amount of depos

itor's balance on a certain day. In re Davies

Him.) 15 Pac. 1048.

Such testimony

71. Cross-examination to affect credibility.

see. also. Examination of Witnesses, 1 Curr.

Law. p. 1165.

Tel. Miller v. State [Miss] 36 So. 690;

Ward v. Brown, 53 W. Va. 227. Even though

corroborated by other circumstances or t

credible witness. Contrary charge erroneoul.

Sumpter v. State [Fla.] 83 So. 981. Evidence

of a witness who has contradicted himself is

entitled to no weight, unless corroborated.

Johnston v. Sochurek. 104 Ill. App. 350. If

the guilt of defendant depends upon the tea

timony of a certain witness and the jury

believe from the evidence that the testimony

of said witness was willfully and maliciously

false as to any material part thereof. they

may disregard all of the testimony of the

witness and find defendant not guilty. Jack

son v. State. 136 Ala. 22. Where a. witness

willfully gives false testimony in regard to

a material matter. the jury may—but is not

bound to—reject all the testimony of such

witness which is uncorroboratsd. Buckow v.

State [Wis.] 99 N. W. 440.

Cal. Code Civ. Proc. 5 2061, subd. 3. pro

vides that it is jury's duty to “distrust” all

the evidence of a witness when a part is

shown to be false. People v. Fitzgerald, 188

Cal. 39. 70 Pac. 1014; People v. Stevens, 141

Cal. 488. 75 Pac. 62.

70. State v. Burns [Neva] 74 Pac. 98!;

Beedle v. People. 204 Ill. 197. 68 N. E. 484.

Applies only where a witness has knowingly

and willfully testified falsely as to matters of
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may not be withdrawn from the jury, as they are the judges of the credibility of

witnesses."

A witness may be disbelieved though uncontradicted, the credibility being

affected by circumstances of improbability or apparent lack of memory, accuracy,

intelligence, or truthfulness of the witness." So impairment of memory may be

shown, as ailecting credibility." Evidence of financial circumstances is inad

missible as affecting the credibility of a witness." A physician appointed by the

court and testifying for one of the parties is not entitled to increased credibility

by reason of his appointment by the court.“ A witness may not be discredited by

proof of impulsiveness when excited and the use of profane language under such

circumstances." A party having a legal right to refuse to submit to a physical

examination may not be prejudiced by proof of that fact allowing inferences

against credibility."

Credibility of witnesses is a question for the jury,” and because the general

character of a witness for veracity may have been impeached, it does not follow

that the jury are required to disregard the witness’ testimony, where impressed

with its truth.“0

The court should instruct as to effect of impeaching testimony," but such

instruction should not be applied, usually, to a particular witness."

Whenever there is a direct conflict in the testimony of witnesses relevant to

the issue, evidence is admissible of collateral facts which have a direct tendency to

fact. Nielsen v. Cedar County [Neb.] 98 N.

w. 1090.

Before a. witness is impeached in the sense

that his evidence may be disregarded except

where corroborated, the contradiction must

go to the extent that the jury may believe

that the impeached witness has willfully

sworn falsely upon a material matter. Bee

dle v. People. 204 111. 107, 68 N. E. 434.

80. Some material issue or matter as to

which he cannot be presumed liable to mis

take. Holdredge v. Watson [Neb.] 96 N. W.

67.

81. Here expressions of opinion are im

material. Hendley v. Globe Refinery Co. [340.

App.] 19 B. W. 1168.

82. Root v. Boston El. R. Co.. 183 Mass.

418. 57 N. E. 865; Perkins v. Knisely, 102 Ill.

App. 5".

88. Applied to case of Chinese witness in

deportation proceedings. U. S. v. Lee Bush,

118 Fed. 442. Court charged jury that they

could consider the relations, feelings. and

prejudices of witnesses. as affecting credi

bility. only when such feeling of animosity

appeared to have influenced the testimony.

U. S. 1. Post. 128 Fed. 950.

84. State v. Hall. 132 N. C. 1094. Evidence

is admissible to show that the mental ca

pacity and faculties of recollection of a wit

ness testifying in a case as to remote events

was greatly impaired. Wren v. Howland

[Tex. Civ. App.) 75 S. W. 894.

85. A witness who invoiced geods for de

fendant and not a party to the suit is not to

be discredited by a showing that he was

financially embarrassed and could not get a

favorable report from commercial agencies.

Cooper Grocer Co. v. Britten [Tex. Civ. App.]

74 8. W. 01.

at Smith v. Seattle, 33 Wash. 481, 74 Fee.

674.

87. Bhaefer v. Mo. Pac. R. Co.. 0! Mo. App.

445, 7! B. W. 154.

88. Personal injury action. Austin & N.

W. R. Co. v. Cluck [Tex. Civ. App.] 73 S. W.

569. Refusal to submit to examination by

defendant's physician could not be shown.

Gulf. C. d: 8. F. R. Co. v. Brooks (Tex. Civ.

App.] 73 S. W. 571.

89. People v. Boren, 139 Cal. 310. 7! Pee.

899: McCoy v. Munro, 76 App. Div. [N. Y.]

435; State 1. Costs. 174 Mo. 396, 74 8. W. 864:

Ky. Distilleries & Warehouse Co. v. Con,

24 Ky. L. R. 2164. 73 S. W. 746; Citizens' Nat.

Bank v. Wilson. 121 Iowa, 156, 96 N. W. 727;

Quincy G. h E. Co. v. Bauman, 104 Ill. App.

600; Buckow v. State [Wis.] IS N. W. 440; U.

S. v. Post. 128 Fed. 960. A trial judge. sit

ting as judge and jury. is the sole and ex

clusive judge of the credibility of the wit

nesses. Golden v. Tyer [Mo.] 79 B. W. 148.

An instruction was properly refused which

stated that the accomplice having admitted

committing perjury on her own trial her tel

timony could only be considered where dor

robornted. Com. v. Grcason, 204 PL 04.

90. Peadcn v. State [Fla] 35 So. 804. One

defendant is affected by impeachment of his

codefendant testifying for both. State v.

Brondbent. 27 Mont. 342, 71 Pic. 1. A writ

ten statement signed by a witness. if submit

ted to the jury cannot be considered by it as

affecting the credibility of any witness other

than the subscriber. Field v. Del.. L t W.

R. Co.. 69 N. J. Law. 438. A complaining wil

ness although the owner of property against

which offense is committed is not a party to

the record whose admissions are binding on

the state and are not competent against thiI

prosecution except for impeachment after

proper foundation therefor is laid. Roesuer

v. Darrah. 66 Kan. 599, 70 Pac. 697.

91. Cox v. Com, :4 Ky. L. R. 680, 60 5. w.

799.

as. The refusal to instruct as to the im

peachment of a particular witness is not er

ror. Suckow v. State [Wis.] 9. N. W. “0.
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show that the testimony of the witnesses on one side 0‘! the issue is more reason

able than that for the other."

Impenching and discreding in general—The extent of cross-examination

of a witness for the purpose of testing his credibility or showing bias rests in the

sound discretion of the trial court.“

A witness may be discredited by the inherent improbahility of his testimony,"

or the fact that it is incorrect in part.”

One may not impeach his own witness" except in cases of surprise," or as to

defensive matter drawn out on cross-examination,” or in some instances where

sdverse.‘ The state may show hostility of a witness whom the law requires it to

call, on the question of credibility.’ The rule that one may not impeach his own

'- Philips v. Io [Minn.] ’7 N. W. "O.

N. State v. King, 88 Minn. 175, 02 N. W.

965.

See numerous cases cited in Examination

of Witnesses. 1 Curr. Law. p. 1165.

06. in re Leslie. 11’ Fed. 406. Where a

witness has testified to an occurrence at a

given place and time. evidence is admissible

to show the improbabllity of the witness

being at the place at the time stated.

Younger v. State (Wyo.) 78 Pac. 551. A wit

ness using glasses to read and testifying to

an occurrence he witnessed across the street

may not be impeached by introduction of the

glasses as fact of use of glasses for reading

has no tendency to prove defective vision as

to more distant objects. Com. v. Carter, 183

Mass. 121. u N. E. 715.

as. Persons testifying to the absence of

certain equipments in factories in different

parts of the country may be contradicted by

evidence that such equipments were fur

nished in some of the factories referred to.

Saucier v. N. H. Spinning Mills [N. H.) 56

Atl. 545.

'7. Birmingham R. & E. Co. v. Ellard. 135

Ala. 43!; Caldwell v. Farmers‘ & Merchants'

Bank [Mo. App.) 71 S. W. 1093; Kataflass v.

Triledo Consol. Elec. Co.. 24 Ohio Circ. R.

127; Smith v. State [Tex. Cr. App.) 74 B. W.

556: Dawson v. State ['l‘ex. Cr. App.) 74 S. W.

912; Smith v. Lehigh Valley R. Co.. 177 N. Y.

379, 69 N. E. 729: King v. Phoenix ins. Co.,

101 Mo. App. 163. 76 S. W. 55; Vollkommer

v. Cody. '6 App. Div. [N. Y.) 57: Westphal v.

St. Joseph & B. H. St. R. Co. [Mich] 96 N.

W. 19: Creighton v. Modern Woodmen of

America. 00 Mo. App. 378; Deutschmann v.

Third Ave. R. Co.. 7! App. Div. [N. Y.] 418;

Conklan v. Metropolitan St. R. Co., 40 Misc.

[N. Y.] 619; Casey-Swasev Co. v. Vs. State

lns. Co. [Tex. Civ. App.] 75 S. W. 911. One

may not impeach his own witness by show

ing unsoundness of mind. Southern Bell Tel.

& '1‘. Co. v. Mayo. 184 Ala. 541. One cannot

contradict his own witness as to collateral

matters. Wlmmer v. Metropolitan St. R. Co..

85 N. Y. Supp. 1051. One may not refute the

testimony of his own witness offered to im

peach character of his opponent's witness by

proof of a collateral matter. Lankaster v.

State [Tex. Cr. App.] 72 S. W. 888. State's

witness denied making imputed statement.

stating nothing adverse to the state. Held,

state should not have been permitted to

prove that she did make the statement.

Hanna v. State [Tex. Cr. App-l 79 S. W. 544.

While a party will not be permitted to im

peach the general reputation of his own wit

ness for truth. or to impugn their credibility

by general evidence tending to show them

unworthy of belief_ yet he may prove the

truth of any particular fact by any other

competent testimony in direct contradiction

to what the witness may have testified. Pit

man v. Holmes [Tex. Civ. App.) 78 S. W. 961.

The state cannot impeach its own witness

for his mere denial or failure to testify to

a. certain fact. Error in this regard is not

cured by an instruction that the jury should

consider the contradictory testimony only on

the issue of the witness' credibility. Owens

v. State [Tex. Cr. App.) 79 S. W. 576.

Q. Com. v. Wickett. 20 Pa. Super. Ct. 850.

\\'here a witness has misled the prosecutor

by denying statements which induced the

prosecutor to offer him as a witness. the

state may impeach him. The evidence must

be limited to the purposes for which it was

introduced. Sapp v. State [Tex. Cr. App.) 77

S. W. 456. “’here defendant introduced

plaintiff's witness and induced her to change

evidence given by deposition. plaintiff was

not open to the charge of attempting to im

peach his own witness in introducing evi

dence of notary that the answers were cor

rectly transcribed. Hord v. Gulf, C. 8: S. F.

R. Co. [Tex. Civ. App.) 76 S. W. 227. As a.

matter of explanation to show why witness

was called. defendant could show that one

of his witnesses had. before going on the

stand. made a statement different from his

testimony. People v. Payne. 131 Wash. 474,

91 N. W. 739. One may not impeach his wit

ness as to a point on which he falls to tes—

tify; to authorize his impeachment the wit

ness must testify to something injurious to

the party calling him. Smith v. State [Tex.

Cr. App.) 78 S. W. 519.

0.. Hubner v. Metropolitan St. R. Co.. 77

App. Div. [N. Y.] 290.

1. Bryan v. State [Fla] 34 So. 243; Sylves

ter v. State [Fla] 85 So. 142. Where the

witness gives affirmative testimony injurious

to the state's case. and which testimony is a

surprise to the state, it can impeach him.

Owens v. State [Tex. Cr. App.) 79 ‘3. W. 575.

A party may contradict his own witness

when he testifies to a fact prejudicial to him.

Corn. v. Bavarian Brewing Co. [Ky.] 80 S.

W. 772. But he cannot be contradicted by

the introduction of testimony given on a for

mer trial. if he merely failed to testify as

he was expected to. Id.

2. People v. Elco, 131 Mich. 519, 94 N. W.

1069. A prosecutor is not required to call

a. witness whose name is indorsed where he

doubts his veracity. Carle v. People. 200 111.

494, 66 N. E. 32.
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witness does not prevent inquiry as to previous contradictory statements for the

purpose of refreshing the witness’ memory,‘ nor will it prevent calling other

witnesses to testify contradictorin to a prior witness, a party not being con<

cluded by statements of a witness he has called.‘

A witness may not be impeached as to irrelevant or collateral matters drawn

out on crossexamination,‘ and hence may not be recalled for cross-examination

on a collateral issue for the sole purpose of impeachment.‘

(§ 6) B. Character and conduct of witnesses. 1. In general.—A witness

cannot be impeached by proof of his general bad character, but the proof must be

limited to his bad character for truth and veracity! Thus it has been held that

it cannot be shown, as afiecting credibility, that a witness was a confirmed opium

user,8 that the character of the witness for chastity was bad,’ or that witness was

related to or associated with evil or notorious persons," or had been disbarred as

an attorney.“

8. Haloney 7. Martin, 81 App. Div. [N. Y.]

482. Where a party is surprised by the un

expected testimony of his witness. he may

interrogate him as to previous declarations

inconsistent with the testimony given to test

his recollection. State v. Williams. 111 La.

179.

4. U. S. Brow. Co. v. Ruddy. 104 Ill. App.

215. A party to a suit is not bound by the

testimony of his witness so as to preclude

him from relying on a different state of facts

from those testified to. Holland v. St. Louis

& S. F. R. Co. [Mo. App.] 79 S. W. 608. The

rule as to impeachment of one'a own wit

ness does not prevent a showing by a. third

party that the witness had attempted to man

ufacture evidence as that could be proved as

an independent fact. U. S. Brew. Co. v. Rud

dy, 203 Ill. 906. 67 N'. E. 799. Where witness

states on cross-examination that he does not

recollect a certain conversation and the

cross-examiner asked him questions not the

subject of the direct examination, he may

show the conversation by another without

impeaching his own witness. Kelium v. Mil

sion of Immaculate Virgin. 82 App. Div. [N.

Y.] 528.

5. Smyo v, Groesbeck [Tex. Civ. App.] 78

S. W. 972; Goldberg v. Metropolitan St. R.

Co.. 84 N. Y. Supp. 211; Berry v. Safe Deposit

8.: Trust Co.. 96 Md. 45; Caskey v. La Belle.

101 Mo. App. 590. 74 S. W. 118; Chicago & E.

i. R. Co. v. Stewart. 104 Ill. App. 37; Hutch

ins v. Mo. Pac. R. Co., 97 life. App. 548, 71 S.

W. 418; Harrison v. Garrett. 132 N. C. 172;

Lanknltn v. State [Tex. Cr. App.] 72 S. W.

388; Com. v. Scouton, 20 Pa. Super. Ct. 508:

Sheldon v. Blgeiow, 119 Iowa, 686. 92 N. W.

701; Trullell v. Western Pa. Gas Co.. 20 Pa.

Super. Ct. 423; Fields v. State [Final 35 So.

186; Bullard v. Smith. 28 Mont. 387. 72 Pae.

761: Bailey v. Seattle dz R. R. Co.. 32 Wash.

640. 73 Pac. 679: State v. Sheridan. 121 Iowa.

165. 96 N. W. 730; George Burke Co. v. Fow

ler [Neb.] 93 N. W. 760; Drumm-Flato Com.

Co. v. Union Meat Co. [Tex. Civ. App.] 77 S.

W. 634; Garcia v. State (Tax. Cr. App.] 74 S.

W. 916; Baldridge v. State [Tex. Cr. App.)

74 S. W. 916; Vroman v. Kryn. 86 N. Y. Supp.

94. The state may not introduce evidence of

other crimes as rebuttal having got a. denial

by cross-examining defendant. State v. Rol

eum. 119 Iowa, 830, 93 N. W. 295. A witness

may not be impeached as to his statement of

his belief as to who committed the crime.

Jenkins v. State [Tex. Cr. App.] 75 S. W. 312.

Evidence as to the occupation of the witness is sometimes ad

Where a physician. in a prosecution for rope.

denied that he was treating defendant for

paralysis. he may be impeached by showing

that he had so stated to other persons and

the evidence will not be inadmissible an im

peachment on a collateral matter. People v.

Row [Mich] 98 N. W. 13. The answer of a

witness as to whether he had ever been in

the penitentiary may not be contradicted

Gulf. C. 8: S. F. R. Co. v. Johnson [Tex.] 78

S. W. 224.

S. State v. Caudle. 174 M0. 888. 'H S. W.

621

7. Belt v. State [Tex. Cr. App.] 78 S. W.

98!; State v. Jones [Del.] 53 Atl. 858. A

charge to the effect that the material ques

tion was not the character of complaining

witness. but the guilt of defendant, was not

in connection with other instructions. erro

neous as leaving the jury to infer that the

character of the witness for truth and verac

ity was immaterial. Suckow v. State [Wis.i

99 N. W. “0. Witness in criminal prosecu

tions may not be impeached by showing their

reputation for morality and honesty. Lock

lin v. State [Tex. Cr. App.] 75 S. W. 805. In

a prosecution for violating a certain law. de

fendant cannot prove that a witness for the

state had the reputation of violating the

same law. Smith v. State [Tex. Cr. App.) '17

S. W. 801.

8. State v. King, 88 Minn. 175. II N. W.

085.

9. Testimony of reputation for a want of

chastity in prosecutrix is not admissible in

bastardy proceedings on the question of the

child's paternity. or to impeach the testi

mony of prosevutrix. People v. “'ilson

[Mich] 99 N. W. 6. The character of a prol

ecutrix for chastity in a prosecution for in

cest is immaterial and she may not be im

peached by admissions of intercourse with

other men. Richardson v. State [Tex. Cr.

App.] 70 S. W. 320.

10. It was improper to ask defendant if

she was not the sister of a certain “noto

rious” person. Morgan v. Com.. 24 Ky. L. R.

2117. 72 S. W. 1098. lmpeaching evidence

that defendant testifying in her own behalf

was a notorious binckmailer and thief and

the daughter of a named person and the his

tor of another and that all were bad and that

her business was "doing" everybody she

could is irrelevant. Id.

11. Record of disbnrment excluded. O'Con

nell v. Dow. 18! Mass. 541. 66 N. E. 788
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mitted,u if it is shown that the occupation was vicious." The occupation must

have been followed recently.“ Questions tending to show an abandoned life or

want of moral sense are proper.“ Questions propounded to a witness on cross

examination as to whether he had borne alias names, or had tried to induce a

witness in the case to swear falsely are competent as afiecting his credibility."

In impeaehi..g the credit of a witness. the examination must be confined to his

general reputation for truth and veracity and not be permitted as to particular

facts." The general reputation of a witness may not be shown, though an offer is

made to show also the bad reputation for truth and veracity of the witness."

It is improper to ask a witness himself if he has ever been impeached, as this

should be prevcd by other evidence." The reputation of a prosecuting witness

for truth cannot be questioned where he did not testify.” In Missouri, it is held

that the general character or reputation of a witness may be shown,n and in Geor

gia, evidence of general bad character is admissible on the issue of credibility, and

the statute prescribes the manner of so impeaching the witness." A mere con‘

diet of evidence does not warrant the putting of a witness’ character in issue.”

When a defendant takes the stand as a witness, he puts in issue his character

for truth and veracity and is subject to cross-examination the same as other wit

nesses in regard thereto.“

18- Evidence that the witness owned a

saloon and half interest in a gambling house.

but that he never tended bar in the saloon

is admissible to show character and credibil

ity. Terry v. State (Tex. Cr. App.] 79 S. W.

3l9. Exclusion of evidence that prosecutrix

was employed as bar maid in her father's

saloon and associated with immoral charac

ters assembled there was not reversible er

ror in a prosecution for rape, her father hav

ing a right to command her services. Carter

v. State [Tex. Cr. App.] 76 S. W. 431. in a

prosecution for perjury. there was no error

in allowing a witness. a gambler. to be asked

what his occupation was. McLeod v. State

[Te-x. Cr. ADD-l 76 S. W. 522.

13. On the question of credibility. evi

dence is inadmissible that witness under

guise of a messenger and insurance business

man was conducting a negro club without

proof that the club was vicious in its na

ture. Atchison, 'l‘. & S. F. R. Co. v. Keller

[Tex. Civ. App.] 76 S. W. 801. That the wit

ness was a saloonkeeper was inadmissible.

Shaefer v. Mo. Pac. R. Co.. 98 Mo. App. 445.

72 S. W. 154.

14. Bergstrand v. Townsend. 70 Ark. 600.

10 S. W. 307.

16. In an action for assault. pinintii! may

he asked questions tending to show aban

doned life and that she was devoid of moral

sense. Osborne v. Seligman. 39 Misc. [N. Y.]

811. Evidence that a witness was the mis

tress of the accused is admissible as going

to the credibility of the witness. Ivy v. State

[Miss] 36 So. 266. A witness may be asked

as to her child being born out of wedlock.

State v. Boyd [Mo.] 76 S. W. 979. A witness

may be asked as to improper relations with a.

party to'the action and as to her reasons for

going under an assumed name as tending to

impeach her credibility. McCarty v. Hart

ford Fire Ins. Co. [Tex. Civ. App.] 75 S. W.

934.

1's Carp v. Queen Ins. Co. [Mo. App.] 79 B.

W. 767.

17. Question whether witness was the

person indicted in another county. and the

indictment. properly excluded. Houston &:

1‘. C. R. Co. v. Bulger [Tex. Civ. App.] 80 S.

W. 667. Specific acts cannot be made the

subject of inquiry for purposes of impeach

ment. Andrews v. State. 118 Ga. 1. It is

never competent to impeach a defendant as

a witness by proof of particular acts which

have no connection with the offense for

which he was on trial. Not competent to

show an indictment in another county. Sea

born v. Com., 25 Ky. L. R. 2203. 80 S. W. 223.

18. Com. v. Payne, 206 Pa. 10X.

19. Hall v. U. S. Radiator Co., 76 App. Div.

[N. Y.] 504. 12 Ann. Gas. 109.

30. State v. Chenute, 66 Kan. 861, 70 Fee.

870.

21. A witness may be impeached by evi

dence of his general reputation for chastity

and morality as well as for truth and verse

ity. State v. Pollard. 174 M0. 607, "H S. W.

969.

22 Civ. Code. i 6208. Atlantic & B. R.

Co. v. Reynolds. 11'! Ga. 47. General reputa

tion in neighborhood of place of work, as

well as where witness lives, can be shown

where such a reputation has been establish

ed. Id.

28. So as to permit a number of witnesses

to testify to his reputation for truth and

veracity. honesty and integrity. Sknmonds

v. Simmonds [Tern Civ. App.] 79 S. W. 630.

14. State v. Williamson, 66 S. C. 242; State

v. McLain. 92 Mo. App. 466; State v. Melvern.

32 Wash. 7. 72 Pac. 489; People v. Walker.

140 Cal. 153, 73 Pac. 831. Accused testifying

in his own behalf may be asked as to pre

vious difficulties not to impeach character,

but as affecting credibility. State v. Casey,

110 La. 712. Defendant testifying in his own

behalf many he asked as to swearing falsely

as to pecuniary responsibility when signing

a bond. People v. Gray [Mich.] 98 N. W. 261.

Where accused is a. witness. he may be ask~

ed how many times he has been before the

court to test his credibility. State v. Cal

iian. 109 La. 682. Accused taking stand in

his own behalf may be asked as to whether

he had ever been in the penitentiary. State
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(§ 6B) 2. Accusation and conviction of crime.—Proof of conviction of a

felony," and in some states of a misdemeanor," if it involves moral turpitude,"

is admissible on the question of credibility, the record of the conviction being

usually required for the purpose," though it may be shown in some cases on cross

cxamination.” The record is not conclusive and witness may show his innocence

of the charge,” or that his reputation for truth and veracity was good."
In

some states former conviction of a crime may be shown as affecting the credi

bility of a witness, and the question need not specify a particular crime."
In

Alabama, no objection is allowed to the competency of a witness because of com

viction of any crime save perjury or subornation thereof, but conviction of any

v. McCoy. 109 La. 682. A party may be

asked as to a plea of guilty to a. charge of

theft on the question of credibility. Pratt v.

Wickham [Mich.] 94 N. W. 1069. The credi

bility of defendant taking the stand in his

own behalf may be attacked by showing that

he had been indicted for cattle stealing.

Bearden v. State [Tex. Cr. App.] 73 S. W. 17.

25. Scoville v. State [Tex. Cr. App.] 77 S.

W. 792. Ky. Civ. Code. I 697.‘ Hensley v.

Com., 25 Ky. L. R. 48. 74 S. W. 67?; Powers

v. Com.. 24 Ky. L R. 1007. 1186. 70 S. W. 644.

1060. A witness cannot be impeached by the

testimony of an officer that he had arrested

the witness for a criminal offense. Mullins

v. Corn.. 26 Ky. L. R. 2044. 79 S. W. 268. Wit

ness may be asked as to conviction and sen

tence to penitentiary for a similar offense.

Morgan v. Com., 24 Ky. L R. 2117. 72 S. W.

1098. For purposes of impeachment. it may

he shown that a witness had been convicted

in one county for complicity and that the

case in another county had been dismissed.

Kipper v. State [Tex. Cr. App.] 77 S. W. 811.

in prosecution for homicide. the state could

impeach defendant by showing that he had

served a term in the penitentiary of another

state. Elmore v. State [Tex. Cr. App.] 78 S.

W. 620. Former conviction of felony ad

missible by statute in “'ashington [2 Bal

Iingor's Ann. Codes & St. i 5992]. State v.

Ripley, 32 \Vash. 182. 72 Pac. 1036; State v.

(thampoux. 83 Wash. 339. 74 Fee. 667. In

Massachusetts. the conviction of a witness of

a crime may be shown to affect his credi

bility (O'Connell v. Dow, 182 Mass. 641, 66

N. E. 788): but this does not apply to attest

ing witnesses to a will (Id.). and the statute

is construed as leaving to the common law

the competency of attesting witnesses and to

the statutes the competency of such witnesses

when placed on the stand (Rev. Laws. 0. 175.

i 23] (Id.). Where a proponent of a will

had testified as a subscribing witness and

had also given other testimony. the record of

his conviction for being accessory to bribery

was properly admitted. O'Connell v. Dow,

182 Mass. 641, 66 N. E. 788. Under a provi

sion allowing interrogation of witness as to

previous conviction of felony. a witness may

he asked as to whether he had been con

victed of obtaining a signature to a note by

false pretenses. that being a felony [Code

lowa. i 4613]. State v. Carter, 121 Iowa. 135.

96 N. W. 710. Fact of conviction being ad

missible. it was not prejudicial error to ad

mit fact of his arrest on the charge for

which he was convicted. Thornton v. State.

117 Wis. 38!. 98 N. W. 1107. In California,

records of former convictions of misdemean

ors cannot be introduced or used for the

purpose of impeachment. People v. White,

142 Cal. 292. 75 Pac. 828. Parol evidence that

a witness had been convicted of potit lar

ceny is not competent to impeach witness.

Peoples v. State [Misa] 38 So. 289.

20. Mo. Rev. St. 1899, I 4680. Chouteau

L. & Lumber Co. v. Chrismnn. 172 M0. 610. 72

S. W. 1062. Mo. Rev. St. 1899. 5 4680. State

v. Blitz. 171 M0. 680. 71 S. W. 1027. Under

laws allowing proof of a commission of

criminal offense to affect credibility. it may

be proven in Missouri that the witnes had

been convicted of gambling. that offense be

ing a misdemeanor. State v. Thornhili. 174

M0. 364, 74 S. W. 832. In prosecution for

burglary. a. previous conviction for petit lar

ceny is admissible to affect defendant's cred

ibility. State v. Chappell [Mo.] 78 S. W. 686.

But even though conviction of a misdemean

or may be shown. questions of a witness

whether she had been arrested and tried in

police court for whipping a person. and

whether she had been fined in a. police court.

were properly excluded as not affecting the

credibility of the witness. O’Connor v. St.

Louis Transit Co. [610. App.] 80 S. W. 304.

27. A witness cannot be impeached by in

troducing a record of his conviction for mis

demeanor. it not appearing that the offense

was one involving moral turpitude. Andrews

v. State. 118 Ga. 1. A statute allowing proof

of conviction of a crime involving moral tur

pitude to affect credibility does not prevent

risking a witness as to conviction of an of‘

fense. though such offense does not involve

moral turpitude. (Selling intoxicating liq

uors.) McGovern v. Smith. 76 Vt. 104.

28. Reed v. State [Neb.] 92 N. W. 321. A

witness denying a conviction may be im

peached by a record of his conviction.

O'Connell v. Dow. 182 Mass. 641. 66 N. E.

788; Wilson v. State [Tex. Cr. App.] 7! S.

W. 232. In impeaching a witness by proof

of conviction, it is not necessary to produce

the Jail book. as that is not a record. 1d.

impeachment by parol proof of conviction is

harmless. where the record is afterwards in

troduced. 1d.

20. McDonald v. State [Tex. Cr. App.] 72

S, W. 883. The credibility of a witness may

be impeached by his own admission of con

viction. on cross-examination. State v.

Knowles [Me] 67 Ail. 588. A witness may

be asked as to confinement in the peniten

tiary. and if he answers that he has been. the

record of the conviction is not necessary.

State v. Hill. 62 W. Va. 298.

80. Reed v. State [Neb.] 9! N. W. 821.

81. Kraimer v. State. 117 Wis. :60. 93 N.

W. 1097.

82. P. L 1900. p. 86!. State v. Fox [N. J.

Law] 67 All. 270.
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other infamous crime goes to the credibility of the witness on a criminal prose~

cution.”

The conviction must not have been so remote as not to affect the present

credibility of the witness." That the witness has been arrested" or indicted“

may be shown, but not that an indictment is pending." A record of indictment

on which the witness had not been tried was held properly excluded."

(§ 6B) 3. Competency of evidence as to reputation for veracity—Reputa

tion for truth and veracity can only be proved by persons acquainted with such

reputation." Whether testimony as to the character of a witness for truth and

veracity is or is not too remote to be competent evidence is to be determined by the

trial judge in the exercise of reasonable discretion.“ In some cases, evidence of

the reputation of a witness for truth and veracity at a time remote from the time

of trial will be admitted.“ Reputation in vicinity of prior residence may be

shown, though a subsequent residence and provable reputation there may be

shown.“ Though one witness is not sufficient to impeach another, yet his testi

mony may be received, leaving the question of credibility with the jury.“

The opinion of the supreme court

88. Code. I 1795. Castleberry v. State, 135

-\la. 24. The question, "Were you ever con

victed of a crime?" is good as against a gen

eral objection. though it might elicit an an

swer of a conviction of an offense which

would not go to credibility. ld. Under pro

vision that conviction of infamous crime

may be shown on question of credibility. a

witness may be asked as to his conviction

for arson [Aim Code, I 1195]. Deal v. State,

130 Ala. 52. A judgment convicting defend

ant of an infamous crime from which an

appeal had been taken is admissible on ques

tion of credibility. Viberg v. Stats, 138 Ala.

100.

34. Evidence of a. crime committed some

17 years before not admissible as affecting

credibility. Bowers v. State [Tax. Cr. App.]

71 B. W. 284. Evidence of a conviction of

assault with intent to murder 20 years before

too remote. Dyer v. State [Tax Cr. App.) 77

S. W. 466. Indictment for violation of local

option law nine years before too remote.

Marks v. State [Tex Cr. App.) 78 S. W. 512.

Conviction of crime nine years before and

subsequent indictment for another offense

not too remote. Beoville v. State [Tex. Cr.

App.) 77 S. W. 792.

85. Defendant testifying for himself may

be asked as to the number of times he had

been arrested and what for. Williams v. U.

S. [1nd, '1‘.) 69 S. W. 871. On cross-examina

tion of defendant in prosecution for homi

cide. the state could show arrest for abduc

tion of child to affect credibility. Jones v.

State (Tax. Cr. App.) 71 B. W. 962. A wit

ness may be asked as affecting credibility if

he had not been brought back to the state

to answer a criminal charge based on the

same transaction as that in issue. Living

ston v. Heck [Iowa] 94 N. W. 1098.

Mt He may be examined as to indictment

for perjury. without production of record.

State v. Williamson. 65 S. C. 242. During a

trial for murder, defendant may be asked

on cross-examination, whether he had been

indicted for assault with intent to commit

murder. Powell v. State [Tcx. Cr. App.) 70

S. W. 218. Where state's witness admitted

confinement in jail on criminal charges. but

refused answer as to the nature of the char

in another case between the same par

ges, the indictment against him is admissible

to attack his credibility. Leo v. State [Tex.

Cr. App.) 73 B. W. 407.

87. A witness cannot be impeached by

showing pendency of indictments for perjury

against him except on cross-examination.

Cnsey-Swasey Co. v. Vs. State Ins. Co. [Tax

Civ. App.) 75 S. W. 911.

88. Where a prisoner in a county Jail tes

tified as to conversations between defendant

ind third party. the record of indictment on

which he had not been tried was properly

excluded. State v. Ronk [Mina] 98 N. W.

334.

80. Lamb v. Littman. 132 N. C. 97!. An

impeaching witness must testify from his

wwn knowledge of witnes' reputation and

not from hearsay. Vickers v. People, 81

r‘oio. 491. 73 Pac. 845. A witness cannot tes

tify to the bad reputation of another for

truth and veracity when he has never heard

that reputation called in question. This rule

does not prevail in regard to the good repute

of another. Tyler v. State [Tex. Cr. App.)

79 8. W. 568.

40. Alford v. State [Fla] 36 So. 436.

41. Where a witness had nomadic habits,

evidence as to his character by witnesses

who had lived in neighborhoods where he

had lived, and who had a reasonable acquaint

ance with his reputation there, some years

before and up to the time of trial, was ad

missible. Alford v. State [Flea] 36 So. 436.

Evidence of reputation for truth and veracity

nearly two years before is not too remote.

State v. Knight, 118 Wis. 473, 95 N. W. 390.

Evidence of the general reputation of a wit

ness borne by him three years and two

months before the trial is admissible when

the witness has not during that time re

sided in any one place long enough to ac

quire a. reputation. Douglass v. Agno [Iowa]

519 N. W. 650.

42. State v. Knight. 118 Wis. 473, 95 N. W.

390. That witness' reputation for truth and

veracity in the community in which he lived

up to within two months of the trial was

bad, may be shown. State v. Pucca [Del.] 55

At]. 831.

48. Bradshaw v. State [Tex. Cr. App.) 70

S. W. 215.
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ties cannot be read as bearing on the credit which should attach to the evidence

of one of the parties for the purpose of discrediting him.“

(§ 6B) 4. Examination of impeaching witness—Evidence that one hired a

person to go to a neighboring town and examine into the credibility of a. witness

is admissible to show the credibility of testimony given.“ The knowledge of

the impeaching witness may be tested on cross-examination," and the answers

given on such cross-examination cannot be taken from the jury."

(§ 6) 0. Interest and bias of witness—On the question of credibility of a

witness his interest or bias is always a legitimate subject of inquiry" where not

too remote,“ and such impeachment is not objectionable as on a collateral issue.“

The hostility of impeaching witnesses may be shown." It is not essential that a

predicate should be laid before testimony as to the bias, hostility, interest, or

motives of a witness may be introduced." The witness may be asked as to former

troubles“ and lawsuits with the opposite party,“ improper relations with party

to suit,“ contribution to fund for litigation,“ interest as taxpayer," ofier of re

44. Anderson Carriage Co. v. Punga

[Mich.] 96 N. W. 663.

45. Terry v. State [Ten Cr. App.] 79 B.

W. 819.

46. Impeaching witness testifying as to

having heard that the witness had been in

dicted may be asked in what court the in

dictment was. Bohlman v. State. 135 Ala. 45.

Where a witness testifies to reputation and

that it is good. he may be asked to test his

credibility, as to having heard of specific acts

of bad conduct on the part of defendant, but

cannot be asked as to his knowledge of those

acts. Cook v. State [Fla] 85 So. 665. Aques

tion to an impeaching witness whether an

other witness used certain language out of

court. "or words of like meaning," is proper.

Wysocki v. Wis. Lakes I. d: C. Co. [Wis.] 98

N. W. 950.

47. Answers given by impeaching witness

es that defendant has been accused of moral

delinquencies and unneighborly conduct can

not be taken from the Jury. Barnes v. Com..

24 Ky. L. R. 1148. 70 S. W. 827.

48. Elnlty, bias, or hoctllity. Mackmas

ters v. State. 81 Miss. 374: Harden v. Cun

ningham. 136 Ala. 263; Houston Biscuit Co. v.

Dial, 135 Ala. 168; Purdee v. State. 118 Ga.

79!. Partiality of witnesses may be shown

by showing that defendant's president had

tried to get statements from them. Houston

Biscuit Co. v. Dial. 135 Ala. 168. Range of

examination may be limited by trial judge.

H. E. Taylor & Co. v. Metropolitan St. R. Co..

84 N. Y. Supp. 282. Where the witness testi

fled to an unfriendly feeling for defendant. it

was within the discretion of the trial judge

to sustain an objection to a question as to

whether witness desired defendant's convic

tion. State v. May. 1'18 M0. 630. 72 S. W.

918. The amount of a recovery by a wit

ness may not be shown on the question of

bias in an action by another Injured in the

ammo accident. South Covington & C. St. E.

Co. v. Constans. 15 Ky. L. R. 158, 74 S. W.

705. Defendants in a criminal case may show

by cross-examination the relations and ani

mus of a witness for the state. State v.

Broadbent. I? Mont. 842. 71 Pac. 1. 0n trial

for rape. witness could be asked if she had

not been trying to get girl away from ac

oused. Shepherd v. State, 185 Ala. 9. Under

Civ. Code 1895. l 5289. the state of a wit

ness' feelings toward a party may always be

shown for the consideration of the jury.

Brown v. State. 119 Ga. 572. On cross-ex

amination of one of defendant's witnesses.

it was shown that he interested himself in

behalf of defendant, endeavored to get prose

cuting witness to drop the matter. and

though an officer. and present at the time of

the assault did not arrest defendant stating

he had no warrant. Held. no error. Pace

v. State [Tex. Cr. App.] 79 S. W. 531.

48. On question of hostility of witness, it

may be shown that the party against whom

he testified had sued him, but evidence of

suits against other members of his family

is too remote. Collins v. McGuire, 70 App.

Div. [N. Y.] 443. In a prosecution for em

bezzlement, question asked of witness of ill

feeling because of a proposed sale of land by

witness' father to accused for a principal is

too remote. Jackson v. State [Tex. Cr. App.]

70 8. W. 760. Bias may not be shown by

proof that a witness for the state is the

washerwoman of the deceased. Hall v. State.

137 Ala. 44.

60. The impeachment of a witness as to

friendly relations between the parties to a

homicide is not objectionable as on a col

lateral issue. Connell v. State [Tex. Cr.

App.] 75 S. W. 512. Bias, prejudice, interest.

etc.. of a witness. may be shown by proof

of collateral matter; but where the witness

admits such state. then proof of collateral

matter to show such state is immaterial.

iiooks v. Parlord [Tex. Civ. App.] 18 S. W.

991.

51- Brink v. Stratton. 176 N. Y. 160, 6! N.

E. 148.

52. Alford v. State [Fla] 88 So. 486.

88. Loveman v. Brown. 138 Ala. 608v

Question as to troubles must be definite.

Hoover v. State. 161 Ind. 318, 68 N. E. 691.

54. Benl v. State. 138 Ala. 94. That wit

ness had a suit pending against defendant

similar to that of plaintiff. in which plain

tiff was interestcd. was competent to show

witness interested. Chicago. R. I. & G. R.

Co. v. Longbottom [Tex. Civ. App.] 80 S.

W. 642.

lili. Evidence that witness had sustained

improper relations with accused charged with.

the murder of her sister is admissible as

showing interest of the witness. Morrison

v. Com.. 24 Ky. L. R. 2493. 74 S. W. 377.

5.. Cnbban v. Hecklen. 27 Mont. NS, 10
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ward," inducements and promises of immunity," money considerations for tes

timony,” attendance as witness on request without service of subpoena.“

of sustaining contractual relation may be shown."

Fact

Prejudice may be shown by

excessive zeal to embarrass opposing party.” A witness in a criminal case may

be asked as to increase in his bail by the prosecuting attorney to show duress and

thereby affect his credibility.“ Witness testifying to prejudice may not relate

reasons therefor.“

(§ 6) D. Proof of previous contradictory statements.—Prior statements of

witnesses inconsistent with their testimony upon material issues are always com

petent to impeach their credibility," such evidence being admissible for purpose

Pac. 806. In a prosecution for murder. a

contributor to a fund for prosecution may

explain circumstances. Kipper v. State [Tex.

Cr. App.] 1'! S. W. 611.

6‘!- Stylee v. Decatur. 181 Mich. 448. .1 N.

W. 628.

II- A witness may be asked whether the

odor of a reward had influenced his testi

mony. State v. Anslinger. 171 M0. 600. 71

S. W. 1041. Where witness testifies fully

as to interest dependent on reward. it was

not error to sustain an objection to a ques

tion asking a witness whether he was after

conviction or reward. Porter 7. People. 81

Colo. 508. 74 Pac. 81!.

50. Where one convicted of the same

homicide testified for the state that he had

not been oii'ered inducements, it was error

for the prosecutor to testify to the same

effect. Owens v. State [Mi-e.) 88 So. 718.

The fact that an accomplice had been offered

his liberty in consideration of testimony may

be considered on question of credibility.

Barr v. People, 80 Colo. 622. 11 Pac. 392.

In a prosecution for homicide. evidence of

state's witness as to immunity to be given

witnesses disclosing facts of crime. Kipper

v. State [Tex. Cr. App.] 7'! S. W. 611.

U. A witness may be asked as to a prom

ise of prosecution to pay witness certain

fees while in jail for the purpose of testify

ing in the case. State v. Mulch [S. D.] 96 N.

W. 101. Where evidence is introduced that

witness was paid a sum as expenses. it was

allowable for the state to introduce evidence

of citizens that they as citizens had paid

such expenses. Mercer v. State [Tex. Cr.

App.] 76 S. W. 469. Witness may not be

asked as to relative proportions of income

from pr'ivate business and from investiga

tions for city in special proceedings as that

is an inquiry as to witness' private busi

ness. Gordon v. Chicago. 201 ill. 623. 66 N.

E. 823.

61- On question of bias of witness who

had come from a distance at a party’s re

quest without aubpoena. he may be asked

if he would have come at defendant's request

if plaintifl had not asked him. Wooley v.

Bell [Tex. Civ. App.] 76 S. W. 797. As at

fecting credibility. it may be shown that

witness attended from a distance without

subpoena and his fare was paid by the party

producing him. Sylvester v. State [FltL] 35

So. 142. Witness may be asked questions as

to their attendance without subpoena and

fact of employment by party for whom tes

timony was given from whom compensation

was expected. Mo., K. & '1‘. R. Co. v. Smith.

31 Tex. Civ. App. 332. 72 S. W. 418.

es. Fact of employment may be shown on

question of bias. Dina v. State [Tex. Cr.

App.] 78 S. W. 229. A witness may be asked

the rule of company discharging negligent

employee and whether they were required

to do their best as witnesses or leave em

ployment. 140.. K. & '1‘. R. Co. v. Smith. 31

Tax. Civ. App. 382. 72 S. W. 418. For the

purposes of Impeachment. it is proper to ask

a physician participating in a release from

liability for injuries if he had not witnessed

other releases for the same defendant. Dor

sett v. Clement-Ross Mfg. Co.. 131 N. C. 254.

Bias of witness. a physician. may be shown

by fact that he made an examination of

plaintiff as defendant's representative.

Tex. & N. O. R. Co. v. Scott, 30 Tex. Civ.

App. 496. 71 S. W. 26. A physician testifying

in an action for injuries. as to a release

admitting that he had been sent by defend

ant but denying that he is its physician may

be asked if he had not as representative of

the defendant frequently visited and exam

ined persons hurt on defendant‘s line. Gucka

van v. Lehigh Traction Co.. 203 Pa. 521. As

bearing on the credibility of a witness. it

may be shown that a physician who testified

for defendant as to plaintiff‘s condition was

paid to make the examination to qualify as

a witness. Allen B. Wrisley Co. v. Burke,

203 111. 250. 67 N. E. 818. It was proper to

ask physicians. introduced by defendant,

sued for injuries. by whom they were sent

to examine plaintiff and by whom they were

paid. Chicago City R. Co. v. Carroll, 206 111.

318. 68 N. E. 1087.

63. Interference with witnesses. Sapp v.

State [Tex. Cr. App.] 77 S. W. 456. Solicitod

persons not to go on defendant‘s bond. Peo

ple v. Row [Mich] 98 N. W. 13. It is

proper, as indicating interest and attecting

credibility. to ask a witness whether he

contributed to the absence of witnesses who

had previously testified for the state. Sea

born v. Com.. 26 Ky. L. R. 2203. 80 S. W.

223.

84. People v. Glennon. 175 N. Y. 45. 67 N.

E. 126.

‘5. State v. Stevens (S. D.] 92 N. W. 420.

so. Chicago 4': N. W. R. Co. v. De Clow

[C. C. A.] 124 Fed. 142; Lowe v. State [Wis.]

96 N. W. 417; Schilling v. Smith. 76 App. Div.

[N. Y.] 464. 12 N. Y. Ann. Gas. 99; Brunne

mer v. Cook & Bernheimer Co.. 89 App. Div.

[N. Y.] 406; Powers v. Com., 24 Ky. L. R.

1001. 1186, 70 S. W. 644, 1050; Miller v. State

[Tex. Cr. App.] 72 S. W. 996; Locklin v.

State [Tex. Cr. App.] 76 S. W. 305; Jenkins

v. State [Tex. Cr. App.] 75 S. W. 812; Shain

Packing Co. v. Burrus [Tex. Civ. App.] 75 S.

W. 838; State v. Blitz, 171 M0. 530. 71 S. W.

1027; Hannon v. St. Louis Transit Co.. 102

Mo. App. 216. 77 S. W. 158; Bernard v. Guidry.

109 La. 451; State v. Broadbent, 27 Mont. 342,
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of impeachment solely." The laws of some states allow a party producing a wit

-nas to prove that he has made at other times statements inconsistent with his

present testimony, but before doing so, the witness’ attention must be called to

such statements, and if he admits making them, he must be allowed to explain

them.”

The statements admissible for this purpose include inconsistent written state

ments," even unsigned1° or signed with a reservation," of which secondary proof

is admitted as in other cases," also testimony given on a previous trial" or on

71 Pac. 1; Black v. Rocky Mountain Bell Tel.

Co., 26 Utah. 451, 73 Fee. 514; Michener v.

Franshum [Mont.] 74 Pac. 448; Thomas v.

Northwestern Mut. Life Ins. Co.. 142 Cal.

79, 75 Fee. 865. Falsity of statement as to

identity may be shown. People v. McDonald

[Mlch.] 94 N. W. 1064. A declaration of a

voter as to his place of residence. made

after the election, is admissible to impeach

his testimony in an election contest. Bailey

v. Fly [Tex. Civ. App.] 80 S. W. 675. Wit

ness having testified that defendant had no

interest in certain property. evidence of an

attempted compromise with him in regard to

such interest was admissible as going to the

credibility of the witness. Hughes v. Rowan,

27 Moat. 500, 71 Pac. 754. Where a witness

in an action for injuries caused by an al

leged defect in the highway testified that

he had driven slowly and carefully, it was

proper to admit evidence that he had stated

vto others that he was driving fast. Guertln

v. Hudsonl 71 N. H. 505. Declarations of the

maker of a. note tending to support the de

fense of accommodation indorser are admis

sible to contradict the maker as a witness.

Union Trust Co. v. Leighton, 83 App. Div.

[N. Y.] 568. A witness stating on his direct

examination that he had not sued for money

lost in gambling could be asked if he had not

stated to another person that he had been

advised to wait for six months and then sue

in plaintiff's name. as showing his interest

and allowing contradiction if answered in

the negative. Kizer v. Walden. 198 Ill. 274,

65 N. E. 115. On prosecution for sale of in

toxicants to minor, the testimony of the fa

ther as to the age of his son may be im

peached by showing that he had told others

that his age was different from that testified

to. People v. Werner, 174 N. Y. 132, 66 N. E.

667. A father testifying that his son ac

cused of homicide was insane may be con

tradicted by evidence of statements to the

mother of deceased at time of homicide that

his son was a bad. unruly boy. Cox v. Com..

24 Ky. L. R. 680. 69 S. W. 799. As a con

tradiction of the engineer's evidence that he

thought deceased was not on bridge, it may

be proved that the next day after the acci

dent he stated thnt he saw dt‘i't‘Jifled in the

perilous position, but thought he would get

out of the way. Gulf, C. A: S. F. R. Co. v.

Brown [Tex. Civ. App.) 78 S. W. 794.

0! failure of a vvitnell to testify .- ex

pected, the party calling him may not prove

by third persons that witness had told them

that he would testify to such facts. Howe v.

Skidmore. 24 Ky. L. R. 2048. 72 S. W. 792.

Where a witness called by a. party has sim

ply falled to testify to all that the party

expected, but has given no testimony against

him. it is not permissible for the party call

ing him to prove that such witness had pre

viously made statements which if sworn to

at the trial would tend to make out his case.

People v. Creeks. 141 Cal. 529, 75 Pac. 101.

07. Durham v. State [Tex. Cr. App.) 75 S.

W. 563; Alabama Great Southern R. Co. v.

Brooks. 135 Ala. 401. Not as substantive

evidence of the facts. Fuqua v. Com.. 24 Ky.

L. R. 2204. 73 S. W. 782. Statements of an

inculpatory character made by accused while

under arrest are not admissible. not being

offered for purposes of impeachment. Parks

v. State [Tex. Cr. App.] 79 S. W. 301.

The jury should be so instructed. Owens

v. Jenkins, 25 Ky. L. R. 1567, 78 S. W. 212.

68. Rev. St. 1899, I 8685. Horn v. State

[Wyo.) 73 Pac. 705.

09. Hanlon v. Ehrich, 110 App. Div. [N. Y.]

359; Id.. 85 App. Div. [N. Y.] 441; Deutsch

mann v. Third Ave. R. Co., 87 App. Div. [N.

Y.] 508; Illinois Cent. R. Co. v. Wade, 206 Ill.

523, 59 N. E. 565. Letters. Brace v. St. Paul

(‘ity R. Co.. 87 Minn. 292, 91 N. W. 1099;

Florida. Cent. & P. R. Co. v. Mooney [Fig]

33 So. 1010; St. Louis S. W. R. Co. v. Patter‘

son [Tex. Civ. App] 73 S. W. 987.

1'0. One denying that he had asked an

extension of a note may be contradicted by

a paper brought by him to the payee asking

an extension, though not signed by any one.

Faseler v. Kothrnan [Tex. Civ. App.] 70 S. “I

321.

71. A statement is not rendered inadmis

sible after admission as to signature by the

fact that witness states that there was a

mistake in the statement of which he spoke

at the time of signing. Illinois Cent. R. Co.

v. Wade. 206 111. 523. 69 N. E. 565.

72. On a prosecution for larceny. it may

be shown as affecting credibility of prose

cuting witness that he made a written state

ment to an insurance company that the arti

cles charged as stolen were totally consumed

by fire, where inability to procure the state

ment was shown. Lewandowski v. State

[Tex. Or. App.) 72 S. W. 594.

78. Willsen v. Metropolitan St. R. Co.. 80

App. Div. [N. Y.] 98; State v. Simpson. 133 N

C. 676: Clogston v. Martin. 182 Mass. 489, 65

N. E. 839; Gilliland v. R. G. Dun Q Co., 136

Ala. 327. Documentary evidence as to the

age of prosecutrix given in another pro

ceeding, though not under oath. is admissi

ble on a. trial for rape on rebuttal for pur

poses of impeachment. Foshn v. Presser

[Wis] 97 N. W. 924. A prosecutrix could

be asked why she had previously given ad

mittedly false testimony. People v. Payne.

131 Mich. 474. 91 N. W. 739. That a pur

chaser, in a. suit for goods alleged to have

been bought by his agent. denies the agency

which he admitted on a former trial, will not

warrant a peremptory instruction against

him. but affects only his credibility. Pacific

Biscuit Co. v. Dugger, 41 Or. 518, 70 Pac.

533. Where testimony is offered tending to

show that the statements of a witness on
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the preliminary examination" or before the grand jury" or coroner," and state

ments made as a part of a confession" or in affidavits.“ The fact that he formerly

claimed privilege and now testifies fully does not admit the former testimony."

The contradiction must relate to a relevant matter,” and must be a substantial

contradiction." A party may not be impeached as to a statement made by his

witness in his absence." One partner cannot be contradicted by a statement of

another.”

A witness may be asked as to contradictory statements without specification

as to time, place and person, this being required only where a foundation for im

inachment is being laid."

Foundation for proof of contradictory statement.—A proper predicate must

the retrial of a case were inconsistent with

those made on first trial. testimony of other

witnesses that there was no inconsistency is

admissible. Court reporter testified as to

inconsistency. bailiff and judge in rebuttal.

State v. iioughton [Or.] 76 Pac. 88?.

1’4. People v. Adams. 137 Cal. 680. 70 PRC.

662; Angling v. State. 137 Ala. 17. It may be

shown that a witness testifying that defend

ant did the killing stated on the examining

trial that he did not know who did the kill

ing. Cecil v. State [Tex. Cr. App.] 72 S. W.

197. A witness may be examined as to dis

crepancies between testimony on trial and

that given on preliminary examination with

out regard to the validity of the preliminary

examination. People v. Leung ()Ck. 141 Cal.

323, 74 Pac. 988. For the purpose of im

peaching a witness. his testimony on the

commitment trial of one accused of a felony

may be proved as well by a person who

heard it. as by the notes or memoranda of

the evidence taken by the court. McKinney

v. Carmack, 119 Ga. 467.

75. Gibson v. State [Tex Cr. App.] 77 S.

W. 812; People v. Salisbury [Mich] 96 N. W.

980. Where the prosecuting witness admit

ted that she had testified differently before

the grand jury, the state was entitled to in

troduce her testimony before that body.

Barnard v. State (Tex. Cr. App.] 73 S. W.

957. Under Cr. Code. I 113. a member of the

grand jury may testify as to the testimony

of a witness before that body for the pur

pose of contradicting testimony given on

trial. Held proper after obtaining a. denial

by witness of the statement alleged to have

been made before the grand jury. Dean v.

Com., 25 Ky. L. R. 1876_ 78 S. W. 1112.

78. Coroner's report of the substance of

the testimony delivered before him at an in

quest. McKinney v. Carmack. 119 Ga. 467.

Where one jointly indicted testifies for de

fendant in a prosecution for homicide, it is

proper to admit his testimony before the

coroner. State v. Gatiin. 170 M0. 354. 70 8.

W. 885. The statements of witnesses at a

coroner's inquest are admissible for purposes

of contradiction. though the coroner was not

legally authorized to hold the inquest. State

v. Dixon, 131 N. C. 808.

77. In a. prosecution for homicide. the

state may cross-examine defendant as to

statements made by him as to shooting at

another as part of his confession of his kill

ing deceased and to contradict him for the

purpose of affecting his credibility. Horn v.

State [Wyo] 73 Fee. 705. Where defendant

takes stand in his owa behalf, he may be

asked as to statements made by him. though

the statement referred to is a confession not

voluntarily made. Smith v. State. 137 Ala. 22.

18. Affidavit made by a party‘s attorney.

in re Townsend's Estate [Iowa] 97 N. W.

1108. As testing credibility of a witness in

bankruptcy proceedings, affidavits made by

the party a short time before a preference are

admissible. Benedict v. Deshel, 77 App. Div.

[N. Y.] 216. 11 N. Y. Ann. Cal. 840. An am—

davit made by plaintiff in another action.

containing statements tending to contradict

the testimony given by her on the trial of the

ones. are admissible. Yoki v. First State

Bank. 87 Minn. 295. 91 N. W. 1101.

70. Where. in a former action. defendant

refused to answer questions in a deposition

on the ground that it might incriminate

him. but on the trial of a later action testi—

fied fully and there was nothing in his

evidence which Would incriminate him in the

slightest degree. the deposition was held in

admissible for the purposes of impeach

ment. Tennent Shoe Co. v. Birdseye [Mo

App] 78 S. W. 1036.

80. Jennings v. Rooney. 183 Mass. 577, 67

N. E. 665: Barton v. Bruiey. 119 Wis. 326.

96 N. W. 815. On question whether lessee

after failure of lessor to repair had retained

possession and he had denied putting up a.

"To let" card signed by his own name; it

was proper to prove by other witnesses that

he did put up such sign. Lurie v. Levy.

86 N. Y. Supp. 174.

81. State v. Galiehugh. 89 Minn. 212, 94 N.

W. 723. That a. witness stated that he was

not "armed" with a. pocket knife does not

warrant impeachment by asking him as to

an alleged remark made after an assault

that if he had been armed with a gun in

stead of a knife he would have acted dif

ferently. as having a pocket knife in one's

possession is not equivalent to being "armed"

therewith. State v. McCann, 43 Or. 166, 72

Fee. 137. Where it is claimed that an atti

davit made by a witness contained state

ments contradictory to his testimony, but

such aflidavit contains other statements by

other witnesses and about which they are

not examined. the affidavit is inadmissible.

Leggett v. \‘i'atertown, 86 N. Y. Supp. 982.

82. Bailey v. Seattle & R. R. Co.. 32 Wash,

640. 73 Fee. 679.

83. Where partner has given a construc

tion of a. written instrument, a letter of an

other partner expressing another view is in

admissible for purposes of contradiction.

Owen v. Rothermei. 21 Pa. Super. Ct. 561.

84. State v. Burrell. 27 Mont. 38!. 70 Pac.

982.
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he laid before testimony can be introduced impeaching a witness by showing

previous contradictory or inconsistent statements,“ unless the matter to be con

tradicted is contained in the aifidavit of an absent witness.“ The witness on

cross-examination may be asked as to contradictory statements for the purpose

of laying the foundation for introduction of the person whom the statement was

made,‘11 and may be recalled therefor."l The witness must have his attention‘

particularly directed to the circumstances in such a way as to give him a full op~

portunity for explanation" by asking him whether he has not said or done what

it is proposed to prove, specifying the particulars of time, place and person,” and

he must be given an opportunity to explain." This rule applies to witness whose

testimony is taken by deposition.” Where a witness denied making statements

in an alleged affidavit sworn to by him, the affidavit was not admissible without

further proof that he made the statement." Perfect precision as to the circum

stances attending the former contradictory statement is not required.“ The ques

tion must be calculated to elicit a clear contradiction."

85. Alford v. State [Fla] 36 So. 436.

86. Where a. statute permits the use of

affidavits as the testimony of an absent wit

ness. and provides that the opposite party

may prove any contradictory statements

made by the witnesses in relation to the

matter in Issue. evidence of such contradic

tory statements is admissible. though no

predicate for the impeachment of the absent

witness can be laid [Rev. St. 1899, 4 687].

Nagel v. St. Louis Transit Co. [Met App.]

79 S. W. 602.

87. Harris v. Com., 25 Ky. L. R. 297. 74

S. W. 1044: Cogdell v. State [Tex. Cr. App.]

74 S. W. 311; Montgomery St. Ry. v. Hast

ings. I38 Ala. 432. On cross-examination of

defendant charged with larceny of cattle. his

possession of which he explained by puri

chase for I. large sum of money from a

stranger. It was material on cross-examina

tion to ask him for purposes of impeachment

whether he had not stated on the evening in

question that he only had 75 cents. State

v. Carter. 12] Iowa. 135, 96 N. W. 710.

88. People v. Glover, 141 Cal. 2322. 74 Pac

745.

89. Kelly v. Stewart. 98 Mo. App. 47. In

laying the foundation for impeachment by

showing contradictory statement out of court.

the witness may be asked whether In mak

ing the statement he dId not detail a. con

versation with a third person by reason

whereof he claimed to remember the facts

stated; and If he denies the whole, proof may

be made not only of the statement Itself

but of the reason he gave for remembering

the fact In controversy. Barton v. Shull

[Neb.] 97 N. W. 292.

90. Joy v. Liverpool. L. k G. Ins. Co. [Tex

i'iv. App.] 74 B. \V. 822: Nngel v. St Louis

Transit Co. [.\Io. App.] 79 S. W. 502; State

v. Deal. 41 Or. 437, 70 Pao. 532; Houston &

'I‘. C. R. Co. v. Harris. 80 Tex. Civ. App. 179,

70 B. W. 885: Dunafon v. Barber [Neb.] 92

N. W. 198; Barclay v. Com.. l6 Ky. L. R. 463.

76 B. W. 4: Culver v. Smith, 181 Mich. 359,

91 N. W. 008; People v. Glover. 141 Cal. 233,

74 Pee. 745. The question should fix the

time of the alleged conversation and desig

nnte the persons present. Tagne v. John

Cuplice Co., 28 Mont. 5i, 72 Fee. 297.

01. Failure to testify as on a former trial.

Merrell v. State ['l‘ex. Cr. App.] 70 8. W.

979. A witness may be permitted to ex

In Pennsylvania" and

' plain former contradictory statements, where

the explanation does not involve a. personal

transaction with a. decedent. Stirling v. Kel

ley, 77 App. Div. [N. Y.] 621. Where an

affidavit concerning the falsity of his tes

timony Is produced on cross-examination. the

witness may explain the circumstances un

der which the affidavit was made. State v.

Howard. 48 Or. 166, 7! Fee. 880. A witness

confronted with a contradictory statement

may on redirect testify that the statement

was untrue. People v. Glover. 141 Cal. 298, 74

Fee. 745. In determining credibility of party

suing for injuries on account of difference

between story at hospital and testimony on

trial, the Jury may consider his mental con

dition at the hospital as affected by the

pain he was enduring. Enright v. Pittsburg

Junction R. Co.. 204 Pa. 548. Where an off.

duvit made by I. party's attorney is admitted

to impeach the party, the court should allow

evidence In rebuttal that the party did not

know what was In the nflidavit and that it

was made in his absence. In re Townsend‘s

Estate [Iowa] 97 N. W. 1108.

92. A witness testifying by deposition can

be impeached by proof of contradictory

statements only where attention Is called

thereto and an opportunity given for ex

planation. Brown v. Gillett. 38 Wash. 264.

74 Fee. 386.

98. Terry v. State [Tex. Cr. App.] 72 S

W. 382.

94. Brown v. State [Fla] I! So. 82; State

v. Gray, 48 Or. 446. 74 Pac. 927; Morin v.

Robarge [Mich.] 93 N. W. 886. Predicate

sufficient where a witness In a prosecution

having testified as to friendly relations be

tween the parties was asked on cross-exam

Ination if she did not have a conversation

with s. named person. in which she stated

that throats were made by accused. and

answered "No." Connell v. State (Tex. Cr.

App.] 75 S. W. 512.

95. McCoy v. Munro. 76 App. Div. [N. Y.]

435. Predicate Insufficient where physician.

asked us to an Injury, stated that he could

not state positively that a certain Injury

amounted to a fracture because he did not

make a thorough oxnmlnation, so as to al

low proof of a. statement of opinion at about

the time of the examination. Missouri. K.

t T. R. Co. v. Criswell (Tex. Clv. App.]

7' B. W. S".
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Massachusetts, the practice allows evidence to contradict the testimony of a wit

ness called by the adverse party as to a conversation without first calling the at

tention of the former to the conversation." A party is not deprived of the right

to impeach by reason of equivocal answers to questions," or because the witness

stated that there were more persons present than designated in the question," or

by slight diiierence as to date,‘ or by failure to recollect a statement.” In the

latter case the question put to the witness to show such statement should be

identical or at least substantially identical with the original question.‘ A wit

ness may testify as to a contradictory conversation, though he did not hear all

of the conversation.‘

Where it is sought to prove testimony on former trial, witness may be asked

if he has not on a previous trial of the same case made a particular statement

as a witness contradictory to his present testimony.‘ The transcript of evidence

on former trial introduced to contradict witness is not admissible 'where not cer

tified to contain all the shorthand notes of the evidence of such witness as re

quired by statute.‘ Statements of accused taken under oath contrary to statute

may not be referred to by prosecutor on trial to impeach his testimony.‘I An afli

davit made by a witness after testifying at a preliminary examination that materi

al parts of his testimony were false is inadmissible to impeach his deposition

taken at such preliminary examination.' The state may not read an afidavit for

continuance to impeach one of afliant’s witnesses.‘

The rule requiring that the attention of the witness should be specially called

to the inconsistent statement does not apply to written statements." A sufficient

foundation is laid by showing contradictory paper to witness allowing him to

inspect it and proving by himself or others the genuineness of the signature.“

The writing may be offered in evidence with other testimony in the same behalf.“

Statement may be introduced entire, the ofierer not being required to select the

pertinent portions."

not be impeached by showing discrepancies

between his testimony and the signed min

utes of his testimony before the grand Jury.

08. Discretionary. Shannon v. Castner, 21

Pa. Super. Ct. 294.

'7. Sir]: v. Emery, 164 Mass. 22, 67 N. E.

'168.

Q. Sheldon v. Bigelow, 118 lowa, 686, 02

N. W. 701.

0.. State v. Gray, 43 Or. 446, 74 Pac. 927.

l. Impeaching evidence is not inadmissi

ble by reason of witness fixing the date of

the conversations a little earlier than fixed

in the question to the witness sought to be

impeached. State v. Crook. 133 N. C. 672.

2. Newman v. State [Tex. Cr, App.] 70

S. W. 961. That a. witness do- not re

member having made statements out of court

contradictory to his testimony will not pre

vent the admission of his contradictory state

ments. Pitrnan v. Holmes [Tex. Civ. App.]

78 S. W. 961. In a prosecution for murder,

evidence of contradictory statements made

by defendant may be shown on rebuttal,

th'ough incidentally tending to impeach de

fendant without a foundation having been

laid. he having denied recollection. Keller

v. State [Wyo.] 78 Fee. 656.

8. Gormley v. Hartray, 105 Ill. App. 625.

4. Kelly v. State [Tex. Cr. App.] 71 S. W.

750.

5. Palmer v. Burieigh [Neb.] 98 N. W.

1049; McKinstry v. Collins [Vt.] 66 Atl. 986:

Buckman v. Missouri. K. t '1‘. R. Co., 100

Mo. App. 30. 73 S. W. 270. A witness may

unless his attention has been called thereto.

State v. Phillips, 118 Iowa. 660, 92 N. W.

878.

0- Acta Gen. Assem. c. 9. Conneli v. Con

nell, 11! Iowa. 602, 93 N. W. 582.

1. Code N. C. l 1145. State V. Parker. 132

N. C. 1014.

8. People v. Witty, 138 Cal. 676, 72 Pac.

177

9. Wilburn v. State [Tex. Cr. App.] 7'! 8.

. 3.

10. Hanlon v. Ehrich, 80 App. Div. [N.

Y.] 359,

11. Illinois Cent. R. Co. v. Wade. 208 Ill.

523, 69 N. E. 666; Daum v. North Jersey St.

R. Co., 69 N. J. Law. 1. For purposes of

contradiction, a statement may be shown

witnesses testifying as to the value of serv

ices. and they may be asked if they did state

that the charges were reasonable and the

statement may then be introduced. Mc

Knight v. Detroit & M. R. Co. [Mich.] 97 N.

\V. 772.

13. Illinois Cent. R. Co. v. Wade, 206 111.

523. 69 N. E. 666.

13. Hanlon v. Ehrich, 80 App. Div. [N. Y.]

359. The entire statements may be put be

fore the witness, though including obscene

language. People v. Glaze, 139 Cal. 164, 72

Fee. 966.
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The declarations of a party to the action against interest may be shown

without calling his attention to the time and place of such declarations or the

party to whom they were supposed to be made.“

The objection to impeaching testimony must be specific; general objections

will not sufiice,“ and must be made at time of offer."

(§ 6) E. Corroboration and sustantation of witness—Where witness’ repu

tation for truth had been attacked, testimony supporting his character" and cor

roborative of his evidence is admissible," but not before." Mere contradiction is

insufficient to authorize admission of corroborative testimony.’0 Declarations of

a witness out of court are not generally admissible to corroborate his testimony,21

14. Dunafon v. Barber [Neb.] 98 N. W.

198. When a party to the suit testifies as

a witness. it is competent to ask him on

eross-examinati'on if he has not on a. speci

fied previous occasion made a particular con

tradictory statement or admission against his

own interest. Palmer v. Burlelgh [Neb.] 93

N. W. 1049._

15. Union Trust Co. v. Leighton, 33 App.

Div. [N. Y.] 568; Illinois Cent. R. Co. v.

Wade, 306 Ill. 523. 69 N. E. 565.

10. Weeks v. Hutchinson [Mlch.] 97 N. W.

695.

17. Sheppard v. Love [Tex. Civ. App.] 71

8. W. 67-. Fox v. Robbins [Tex. Civ. App.] 70

S. W. 597. Where a witness has been at

tacked by showing contradictory statements,

the good character of witness for truth and

veracity may be proved. Runnels v. State

(Tex. Cr. App.] '17 S. W. 458. A witness

sought to be impeached by previous con

tradictory statements may be sustained by

proof of general good character, the effect

of the evidence to be determined by the

Jury. Clark v. State. 117 Go. 264.

18. Kipper v. State [Tex. Cr. App.] 7_7 B.

W. 611. After cross-examination as to a.

former statement. the party calling witness

may re-examine him as to the matter and

introduce rebuttal evidence to support him.

Martin's Adm'r v. Richmond. F. 8‘ P. R. Co..

101 Va. 406. Where a white man. prosecuted

for killing a negro. testified that he went into

the game which resulted in the homicide

at decedent's request. it was competent to

show that he had a reputation in the com

munity as a m‘an that gambled with negroes.

as corroborating his testimony. Rogers v.

State [Tex. Cr. App.] 71 S. W. 18. Evidence

that maker was without financial standing

is admissible to corroborate testimony of

pledges of note that he asked pledgor as to

maker's residence and was told that he did

not know and that he intended to take up

the note. Coleman v. Lewis. 188 Mass. 485,

67 N. E. 603.

10. Morton v. State [Ten Cr. ADD-1 1i 8.

W. 281. Where credibility of impeaohing

witnesses has not been assailed. it is proper

to refuse proof of reputation of such wit

nesses. Fox v. Robbins [Tex. Civ. App.]

70 B. W. "7. Witness testifying to fact of

writing certain figures on a counter deliv

ery sheet cannot be corroborated by admis

sion of sheet. Western Union Tel. Co. v.

Christensen [Tex Civ. App.] 78 5. W. 744.

An unimpeached witness may not be cor

roborated by showing that he made the

same statements at other times. Davis v.

State [Tex Cr. App.] 17 S. W. 461. In

trover for sugar stolen by a clerk and sold

to defendant where the clerk admitted the

theft and sale and there was nothing to in

duce the belief that it was the property of

the clerk, evidence of the clerk's plea of

guilty to other thefts was incompetent to

strengthen his testimony. Bail-Barnhart

Putman Co. v. Lune [Mlch.] 97 N. W. 727.

so. Kipper v. State [Tex. Cr. App.] 7'! B.

W. 611. Proof of good reputation is not to

be allowed simply because there were cir

cumstances tending to cast doubts on some

of the party's statements before the court.

McCowen v. Gulf. C. & S. F. R. Co. [Tex. Civ.

App.] 18 S. W. 46. That parties had been

contradicted on material issues did not au

thorize introduction of evidence to support

their reputation for truth and veracity.

White v. Epporson [Tex. Civ. App.] 18 B. W.

851.

ll. State v. Levy. 90 Mo. App. 648. Where

evidence of contradictory statements is of

fered to impeach a. witness. it is not compe

tent to offer in reply evidence that the wit

ness has on other occasions made statements

similar to what he testified in the cause.

State v. McDaniel [8. C.] 41 S. E. 884. The

testimony of a witness that he did a certain

thing cannot be corroborated by the testi

mony of another to whom he previously de

clared his intention of doing it. Lincoln

Nat. Bank v. Fischer-Hansen, 86 N. Y. Supp.

1093. It is not competent, for the purpose

of sustaining a witness and showing that he

was present and saw an occurrence. to prove

that he afterwards told different persons

that he was present and witnessed the oc

currence. Atlanta. K. k N. R. Co. v. Strick

land. 116 Ga. 439. Where witness made prior

statements contradictory to those given on

the trial. he could not be corroborated by

evidence of harmonious statements there

after while negotiating for release In con

sideration of turning state's evidence. Le

gere v. State [Tenn.] 71 B. W. 1059.

But use following: Where a witness is

contradicted. it is proper to show that he

' made similar statements recently after the

transaction In order to corroborate her evi

dence. Homicide. statements made three

days after killing were shown In order to

corroborate testimony given on trial. Loun

der v. State (Tex. Cr. App.] '19 8. W. 553.

Testimony of s. witness that he had made

statements to others of the same matters

testified to by him on the trial were com

petent to corroborate him. Ratliff v. Rat

liff. 181 N. C. 425. In probate proceedings.

where a subscribing witness testified that

executor. after executing the will, had given

it to him with instructions to deliver it to

the executrix, and other witnesses having

testified that the witness had made previous

statements that he knew nothing of a will.
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and particularly where made long after the occurrence." Momornnda made by

a witneta: may be introduced to corroborate witness' testimony.“ Permitting the

deposition of a witness to be read in evidence after such witness has testified on

the trial is left very largely to the discretion of the trial court.“ Evidence of

counsel is admissible to corroborate client cross-examined as to failure to include

an important allegation in original petition to rebut presumption of fabrication of

evidence." Where witnesses for defendant have testified that witnesses for the

state had made contradictory statements after indictment and before that, the

county attorney may testify that there was no variance between their testimony

at the trial and that given before the grand jury." An accomplice is suiiiciently

corroborated if the corroboration goes to the main fact, though he may be con

tradicted as to some details.” Where evidence corroborative of the testimony of

accomplices is necessarily circumstantial, such evidence should be allowed to take

as wide a range as is consistent with justice and the well recognized rules." Evi

dence taken at the inquest cannot be used by defendant to corroborate his wit

nesses.”

§ 7. Pn'rileges of witneasca.—The privilege of a witness to refuse to answer

questions tending to incriminate him is secured by the fifth amendment to the

Federal constitution, which provides that no one shall be compelled in a criminal

case to be a witness against himself.v Though the provision in the Federal con

stitution applies only to the Federal courts,“ the same prevision has been em

bodied in many of the state constitutions.“ This privilege, guaranteed by the

constitution is one which the legislature cannot invade or set aside.“ The privi

lege is not invaded, however, by statutes compelling witnesses to answer such ques

tions, where complete protection against prosecution for the crime in regard to

which the testimony is given is afforded."

the testimony of a Justice to whom the sub

scribing witness had given the will before

proceedings were instituted thereon, as to

such fact and as to statements made to him

at the time. were admissible to corrobor

ate the subscribing witness. Dolan v. Mee

hsn [Tex. Civ. App.] 80 S. W. 99.

fl. Btirn v. Nelson. 65 Kan. 419. 70 Pac.

855.

88. Cross v. Scheei [Neb.] 93 N. W. 418.

24. For the purpose of sustaining witness.

VViison v. Wilson [Tex. Civ. App.] 79 S. W.

839.

26. Gulf. C. & B. F. R. Co. v. Garren. 96

Tex. 605. 74 S. W. 897.

20. Lee v. State [Tex. Cr. App.] 72 S. W.

105.

21. Locklin v. State [Tex. Cr. App.]‘ 75 S.

W. 305.

28. Howard v. Com., 25 Ky. L. R. 2213.

80 S. W. 211. Where the only persons claim

ing to have personal knowledge of defend

ant's guilt were accomplices. and the cor

roborating testimony was therefore neces

sarily circumstantial, it was not error'to ad

mit remote—and fragmentary evidence as to

statements by the accused, when another

witness had already testified to similar state

ments. Id.

IQ. State v. Gilliam. 66 8. C. 419.

M. People v. Wyatt. 39 Misc. [N. Y.] 456;

In re Briggs [N. C.) 47 S. E. 403.

81. Const. N. Y.. art. 1. § 6. People v.

O'Brien. 176 N. Y. 253. 68 N. E. 353. Under

the Constitution of the United States and of

most of the states. the accused in a criminal

action cannot be compelled to testify against

3 Curr. Law—138

The Illinois anti-trust law, granting

himself. People v. Shuier [Mich.] 98 N. W.

986.

83. New York statute, providing that ii

quor tax certificates should be forfeited on

failure of the holder to file a. verified answer

to allegations in a proceeding for revocation

thereot‘_ held unconstitutional. In re Cui

linan. 82 App. Div. [N. Y.] “5; 1d,, 40 Misc.

[N. Y.] 423.

33. A statute providing that a witness

shall not be excused from testifying in regard

to any gaming by himself or others, but

that such testimony shall not be used against

him in any prosecution. penal or criminal.

and that he shall "be altogether pardoned for

the offense does not violate a state constitu

tional provision that no person shall be com

pelled to give evidence against himself. In

re Briggs [N. C.] 47 S. E. 403; State v. Mor

gan. 133 N. C. 743. The compulsory produc

tion of contracts in a proceeding before the

interstate commerce commission does not in

fringe the constitutional guaranty as to self

incriminating evidence. because the statute

in regard to such proceedings provides com

plete immunity from prosecution or forfeit

ure of estate. Construing act of Feb. 4. 1887,

U. 8. Comp. St. 1901. p. 3154. Interstate

Commerce Com. v. Baird. 194 U. S. 25, 48

Law Ed. -—. Rev. St. Wis. 1898. § 3228_ pro

viding that in creditors' suits against a cor

poration. the ofl‘icers thereof may be com

pelled to testify, creates a rule of evidence

to the end that a party guilty of fraud on

creditors of the insolvent corporation may.

when called to testify. be incapable of shield

ing himself by pleading the ordinary privi
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immunity to witnesses testifying truthfully as to transactions, is not unconstitutional

because not covering prosecution by another state nor because not granting immu

nity from prosecution under Federal laws.“ A legislature has power to grant a

pardon to one compelled by statute to testify against himself." But any statutory

protection short of absolute immunity from prosecution is insufficient" One can

not claim the constitutional privilege until he has been sworn as a witness." But

whenever a party is under arrest for a violation of the law or is held by the

authorities investigating a charge against him, the constitutional inhibition is

operative." The witness may usually himself be the judge as to the incriminating

eiiect of evidence called for," but where it is clear to the court that such evi

dence cannot possibly injure him, the witness will not be permitted to claim the

privilege.“ The refusal to testify must be on the ground that the evidence will

tend to incriminate, to amount to a claim of the privilege, and the claim that

the information sought may lead to the establishment of any facts in a proceeding

against him is insufficient.“ Good practice requires that a witness be instructed

as to his right to decline to answer a question tending to incriminate him." The

privilege is available to all witnesses, and is not limited to parties.“ It is a

privilege personal to the witness,“ and may by him be waived.“ So, the ac

cused waives the privilege by voluntarily taking the stand in his own behalf.“

and he thus becomes subject to the rules of law regarding cross-examination, the

same as other witnesses." Such cross-examination is proper, even though the

answers to questions tend to prove defendant guilty of a crime other than that

for which he is on trial.“ The constitutional guaranty not only protects one from

being compelled to give direct evidence, but also from giving any circumstance or

link in the chain of evidence which may tend to convict him of a crime.“ The

constitutional guaranty is violated by compelling one to be a witness against him

leze of witnesses as to self-incriminating

matters. Ilnrrigun v. Gilchrist [Will 99 N.

\V. 909.

84. Hurd's Rev.

People v. Butler St.

236. 68 N. E. 849.

85. In re Briggs [N. C.] 47 S. E. 408.

80. Statute merely provided that evidence

so taken could not be received against

witness in any criminal investigation or

proceeding. Held insufficient. People v.

O'Brien. 81 App. Div. [N. Y.] 51: People v.

O‘Brien. 176 N. Y. 253. 68 N. E.

81. U. S. v. Kimball. 117 Fed. 156. The

accused is not compelled to he a. witness

against himself where gambling apparatus,

aelzmi by officers. is received in evidence.

Pcnple v. Adams. 176 N. Y. 351. 68 N. E. 636.

as. Ex parte Saul: [Ten Cr. App.] 78 S.

W. 1073.

39. In re Kanter. 117 Fed. 356. Where the

accused calls as a witness one jointly in—

dicted with himself, and the witness an

nounces that he has been Indicted but not

tried and claims his privilege from being re

quired to give incriminating evidence against

himself, he is properly excused from luslii'y

for.

S. W. 211.

40. in re Knnter. 117 Fed. 356. In cross~

examination of accused. testifying in his own

behalf. for the purpose of impeachlng him.

he may be compelled to answer. where the

St.

F. t 1. Co..

1899. pp. 616. 617.

2M lil.

answer he may give will not directly andv

certainly show infamy. or the commission

Howard v. Corn.. 26 Ky. L. R. 2213. 80'

of a public offense.

L. R.

Seaborn v. Com.. :6 Ky.

2203. 80 S. W. 223.

41. Witness was charged with embezzle

ment. Ex parte Gfeller [Mo] 77 S. W. 552.

42. Ivy v. State [Miss] 88 So. 265.

43. It differs herein from statutes permit

ting defendants to testify in their own be

half, but providing that failure to an testify

creates no presumption against them. U. S.

v. Kimball, 117 Fed. 156.

44. Its denial is not error available to the

accused. State v. Morgan, 133 N. C. 743.

45. A witness indicted for two crimes

may waive his privilege and testify in re

gnrd to one. and decline to testify as to the

other. “'itness indicted for robbery and

concealment of goods testified as to robbery.

but refused to testify as to concealment of

goods. People v. Loomis. 76 App. Div. [N.

Y.] 248. Where it appears that the witness

had legal advice before testifying before the

grand jury, and there was no duress. the

mere fact. that they were summoned and

that they testified does not show that they

were "compelled." within the meaning of the

constitutional provision. U. 8. v. Kimball.

117 Fed. 156.

46. People v. Dupounce [Micln] M N. W.

388.

41. State v. Melvern, 32 Wash. 7, 72 Pac.

489. '

48. People v. Dupounce [MichJ 94 N. W.

388.

40. State v. Gardiner. 88 Minn. 1311. 9'.‘ N.

W. 529; People v. O'Brien. 81 App. Div. LN.

‘ Y.) 61.
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self before the grand jury.” or hy compelling him to produee hooks or records

in a bankruptey prim-wring.“ but not by the illll'mlut'iioll of private papers seized

under a search \iurruut.“ or by the U>O of property of the accused to identify

him.” Evidence given hy a “ilness before a grand jury, in an investigation not

based on a formal complaint or neeusation. is not used against him in violation

of law, though he he sul'sequeutly indu'ted.“ The proper method of claiming

proteetion from proset-ution on testimony given in a case is by motion to quash

the indictment.“ A witness may refuse to answer questions tending to degrade

or disgrace, unless they relate to relevant or material matters." rI‘he privilege is

personal to the Witness. and cannot be used hy a party." If the witness does

not refuse to give an answer “'lllt'll will degrade him. it is in the discretion of

the court to allow or refuse to allow him to answer.“

60. State v. Gardiner. 88 Minn. 130, 92 N.

W. 529. One called before the grand Jury

to testify as to gaming is protei‘ted from

prosecution under the Alabama laws. al

though another witness had previously testi

fied to the same offense (Ala. Cr. Code, I

53. Aeeused gave his shoe to deputy and

comparison with trucks in the snow Was

made and evidence thereof admitted. Thorn

ton v. State, 117 “'is. 338. 93 N. W. 1107.

54. Construing' Rev. St. U. 8. i 860. de

elaring that evidenve voluntarily given can

4305]- SandWlCh v- S“““- 137 ’\l"‘- 35- not be used against the witness in any crim

61- A bankrupt charged with Prime! in a inn] prosecution. U. s. v. Kimball, 117 Fed.

state court, relating to matters involved in 156_

hnnkruptey proceedings. will not be eom- “5 sandwich v State 137 Ala 85 Thu

pelled to furnish books of account or sehe-i

ules. where he depnses that to do so would

tend to ineriminnte him and make him a

witness against himself. In re Kzuiter, 117

Fed. 356.

52. Self-incrimination of the aeeused Is

not effected by the introduction of private

papers selzwi under a search warrant. he not

being compelled to testify in regard thereto.

Adams v. New York, 192 U. 8. 585, 48 Law.

Ed. ——-.

nflidavit on motion to quash an indictment.

'0“ the ground that defendant was compelled

to be a witness against himself. need only

allege the fact of such compulsion. without

setting forth the testimony in detail. State

v. Gardiner. 88 Minn. 130, 92 N. W. 529.

50. 57. State v. Prater. 53 W. VI. 132;

State v. Hill, 62 W. Va. 296.

58. State V. Hill, 52 W. VI. 296.
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